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PACIFIC  REPORTER,  VOVOiSB  ISt 


JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ARIZOMA^8upr«m«  Court 
HEa^RT  D.  ROSS,  CRnr  Jusnca. 

D.  L.  CUNNmOHAM. 
ALFRED  FRANKUN. 

CAUFOBNIA— Supr«m*  Court. 
F.  M.  ANOEIiLom,  CHiar  JnanoB. 

A8SOCIATB  JTSTtOB. 

F.  W.  HENSHAW. 
LUCIEN  SHAW. 
W.  O.  IXJRIGAN. 
M.  C.  SLOSS. 
HENRT  A.  MELVm. 
WIUMAM  P.  LAWIiOR. 

Diatriet  Court*  of  AppoaL      . 
First  IHttrlet. 
THOa  J.  I4BNNON,  FsasiDiMO  JnSTioa. 
F.  H.  KBRRtOAN.' 
JOHN  E.  RICHARDS. 

Seeond  District. 
K.  P.  CONRET,  Prssidino  JusTica. 
VICTOR  B.  SHAW. 
W.  F.  JASf  ES. 

TMri  Dittriet. 
N.  P.  CHIPHAN,  PBSBisiNo  jumca. 

E.  C.  HART. 

A.  G.  BURNETT. 

COIiOBASO— Supromo  Court. 

WIXXiIAlI  H.  OABBERT,  CRiar  JUBTlCia. 
A88OCIATS  juancas. 
S.  HARRISON  WHITE. 
WILLIAM  A.  HILL. 
JAMES  B.  OARRIQUES. 
TULLT  SCOTT. 
JAMES  H.  TELLER. 
MORTON  S.  BAILBT. 

IDAHC^Supromo  Court. 
ISAAC  N.  SULLIVAN,  CBiar  JuBTioa. 
jUBTTcaa. 
AlfRED  BUDGE. 
WILLIAM  M.  MORGAN. 


KANSAS'— Supromo  Court. 

WHXIAM  A.  JOHNSTON,  CKiar  Jnancs. 

jirsTicaa. 

ROUSSEAU  A.  BURCH. 
HENRT  F.  MASON. 
SILAS  PORTER. 
JUDSON  8.  WEST. 
JOHN  MARSHALL. 
JOHN  a  DAWSON. 


XOHTANA— Supromo  Court 

THEO.  BRANTLT,  Chibp  Justicb. 

AssociATa  jtrsTicxa. 

STDNBT  SANNER. 
WM.  L.  HOLLOWAT. 

NEVADA— Supromo  Court 

F.  H.  NORCROSa  Csiw  JuancK 
ABsoouTB  JvaTicaa. 
P.  A.  MCCARRAN. 
BEN  W.  COLEMAN. 

NEW  MEXICO— Supremo  Court 

CLARENCE  J.  ROBERTS,  ChMT  JUSTICBL 
JVBTicaa. 
RICHARD  H.  HANNA. 
FRANK  W.  PARKER. 

OKLAHOMA— Supromo  Court 

MATTHEW  J.  KANE.  CHIir  JUSTIOB. 

J.  F.  SHARP,  VicB  CHiar  juBTtoa. 

A8BOCUTB  JUBTICBS. 

JOHN  B.  TURNER 
SUMMERS  HARDY. 

CHAs.  M.  thace:br. 

BDFHaUB  COTTBT  COMKIBSIONaBa. 

DivitUm  yo.  1. 
WM.  A.  COLLIER. 
NESTOR  RUMMONa 
JEAN  P.  DAT. 

Divition  No,  t. 

C.  A.  GALBRAITH. 
FRANK  B.  BURFORD. 

D.  D.  BRUNSON. 

Division  No.  a. 

GEO.  B.  RITTENHOUSB.* 
W.  R.  BLEAKMORB. 
SAM  HOOKER. 
HUNTER  U  JOHNSON.* 

Division  No.  t. 
FRANK  MATHEWS.* 
PRESTON  S.  DAVIS. 
THOS.  A  EDWARDS. 
R.  P.  DE  ORAFFENRrOD.* 

Division  No.  6." 
CHAa   B.  WILSON,   JB. 
WILL  LINN. 
T.  P.  ClAY. 

DMsion  No.  ff.* 
W.  J.   CAMPBELL. 
CHAM  JONES. 
JOHN  W.  HATSON. 


*J.  D.  Murphy  sarred  u  Judga  pro  t*m. 
'Resigned. 

*  Appointed  September  U,  UlS. 

*  Beslcned  Skptember  iS.  VM, 


■  Appointed  to  take  effect  September  IS,  UUb 
'Term  expired  Julr  1,  1918. 
*  Term  besinnlnc  jTulr  1,  UU. 
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OKLAHOICA— 8upr«in«  Court  (Cont'd). 

BUPXUfB  COUBT  C0MKI8BI0HSB8    (CoDt'd). 
XHviHon  Ko.  «.• 
GEO.  C.  CRUMP. 
GEO.  W.  CLARK. 
C.  E.  I?imDM!Y. 

DivUion  No.  «.< 
J.  C.  ROBBEKTS. 
"W.  P.  FREEMAN. 
R.  W.  HIGGINS. 

Criminal  Court  of  Appeals. 
THOMAS  H.  DQYLE,  Presidino  Judob. 

ASSOCIATE   JUDGES. 

JAS.  R.  ARMSTRONQ. 
RUTHERFORD  BRETT. 

OBEOOIT— Supreme  Court. 

FRANK  A.  MOORE,  CBisr  JniTiei. 

Department  1. 

QEOROE  H.    BURNETT,   PREStDiNO  JUDQB. 

ASSOCIATE    JUDOES. 

THOMAS  A.  McBRIDE. 
HBNRT  I..  BENSON. 

Department  t. 

ROBERT  EAKIN,  Pbesidino  Judob. 

ASSOCIATE   JUDGES. 
HENRT  J.  BEAN. 
U^WRENCE  T.  HARRIS. 


UTAH— Supreme  Ceurb 

D.  N.  STRAUP,     CHisr  JUSTIOL 

JITSTICES. 
J.  E.  PRICK. 
WM.  U.  MoCAKTT. 

WASHHrOTON— Supreme  Court. 

GEORGE  E.  MORRIS,  Chiet  JnSTICH. 
Department  1. 

ASSOCIATE  JUSTICES. 

MARK  A.  FULLERTON. 
WALLACE  MOUNT. 
STEPHEN  J.  CHADWICK. 
OVERTON  G.  ELLIS. 

Deportment  0. 

ASSOCIATE  JUSTICES. 

EMMETT  N.  PARKER. 
JOHN  F.  MAIN. 
O.  R.  HOLCOMB. 
FREDERICK  BAUSMAN. 

WTOMINO— Supreme  Court. 
CHARIjBS  N.  POTTER,  CHiar  Jasrioi. 

ASBOCIATB  JUSnCBS. 
CYRUS  BEARD. 
RICHARD  H.  SCOTT. 


■Term  expired  July  1,  VM. 


'Term  1>eglnnlDg  Julr  1,  191& 
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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  WASHINGTON  * 


Adopted  Febniary  18,  1915 


Bnle  XIV.    COST  BILLS. 
It  Is  bereby  ordered  that  section  2  of  rale 
XIV  of  the  rules  of  the  Supreme  Court  be, 
and  the  some  Is  hereby  amended  to  read  as 
follows: 

Sec  2.     If  no  cost  bill  is  filed  and  served, 
the  clerk  will  tax  as  costs  only  the  clerk's 


costs,  printing  of  briefs  at  one  dollar  per 
page  for  thp  first  twenty-four  pages,  eighty- 
five  cents  per  page  for  the  second  twenty- 
four  pages,  and  seventy-five  cents  per  page 
for  the  remaining  pages,  the  statutory  at- 
torney fee,  and  the  cost  of  the  transcript, 
statement  of  facts  and  abstracts  at  the  rate 
of  five  cents  a  folio. 


158  P. 


*For  other  rules,  see  131  P.  ix; 
(vU) 


l«  P.  ix. 
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UUENZBNMAYER  et  aL  ▼.  HAY  et  aL 
(No.  20107.) 

(Satneme  Court  of  Kansas.    Jnly  8,  1018.    Be- 
hearins  Denied  July  29,  1916.) 

(SyUtOtu*  by  t)te  Court.) 
i.  Plxadiso    ®=»3e9(l)— Motion  —  Election 

Betwzbr  Oavbxb  Of  Action. 
Wbere  a  party  to  an  action  pleads  facts 
which  constitate  two  causes  of  action,  one  for 
resciasion  of  a  contract  and  the  other  for  dam- 
ages for  breach  of  warranty  contained  in  the 
contract,  it  is  proper  for  the  court  to  require 
the  par^  to  elect  on  which  of  the  two  causes  of 
action  he  will  rely  for  recovery. 

[Ed.    Not&— For    other   cases,    see    Pleading, 
Cent  Dig.  H  1189, 1200;   Dec.  IMg.  <^=369(l).l 

2.  Appkal  and  Ebbob  «=3302(3)— Pbbbbntiho 
Questions  in  Tbiai,  Oodbt  — Motion  fob 
New  Tbiai. 
An  error  in  the  ezduaion  of  evidence  on  the 

trial  of  a  cause  cannot  be  considered  by  this 

court,  nnlMs  it  is  produced  on  the  hearing  of  the 

notion  for  a  new  triaL 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  S  1T47;  Dec  Dig.  «=.302(3).] 

8.  Appeal  and  Ebbob  «=5>302W— Prbsenttno 
Qttestions  in  Tbiax  Coubt  —  Motion  fob 
New  Tbiai.. 
A  judgment  will  not  be  reversed  for  error  in 
^ving  or  rrfnsing  to  give  instructions  to  the 
Jury  or  in  refusing  to  submit  special  questions, 
when  baaed  on  evidence  excluded  on  the  trial; 
and  it  is  necessary  to  have  that  evidence  to  de- 
termine the  correctness  of  the  instructions  given 
or  refused  and  to  determine  whether  the  ques- 
tions should  have  been  submitted,  where  that 
evidence  ia  not  produced  on  the  hearing  of  the 
motion  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 1748;  Dec.  Dig.  «=s>302(4).] 

4.  Appbai  and  Ebbob  (8=>1067  —  Review  — 
Pkkjudiciax.  Effect  of  Ebbob  —  InstbttO' 

TIONB. 

Where  partiea  agree  to  submit  a  cause  to  a 
jury  on  special  queatioiia  and  for  a  general  ver- 
dict, and  agree  that  the  coart  shall  then  render 
until  judgment  as  it  might  deem  proper,  it  is 
not  reversible  error  for  the  court  to  refuse  to 
nve  an  instruction  on  a  question  of  fact  which 
doea  not  materially  affect  those  necessary  for 
the  court  to  know  in  order  to  render  judgment 
(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4229;  Dec.  Dig.  «=»10e7; 
Trial,  Cent  Dig.  J  476.] 

5.  Appkai.  and  Ebbob  4=91062(2)— Habuu^ss 
Ebbob— Speciai.  Findings— Nbcessitt. 

Under  the  circumstances  disclosed  in  the 
laat  paragraph,  a  Judgment  will  not  be  reversed 
for  error  in  refuring  to  submit  special  ques- 
tions,  where   the   answers   to  those   submitted 


give  the  court  sufficient  fiicts  on  which  to  render 
judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4213;  Dec.  Dig.  <S3> 
1062(^).] 

Appeal  tirom  District  Court,  0eai7 
County. 

Action  by  J.  J.  &  W.  F.  Mtiflnzenmayer, 
partners,  against  Robert  M.  Hay  and  anoth- 
er. Judgment  for  plaintiffs,  and  defendants 
appeaL    AfSnned. 

W.  S.  Roark,  of  Junction  City,  for  appel- 
lants. J.  V.  Hamphrey,  Arthur  S.  Humphrey, 
and  I.  M.  Piatt,  all  of  Junction  City,  for  ap- 
pellees. 

MARSHAIili,  J.  The  defendants  appeal 
from  a  judgment  rmdered  against  them  on 
notes  given  for  the  purchase  of  a  gasoUne 
engine  and  plows.  The  order  for  the  engine, 
signed  by  defendant  Robert  M.  Hay,  bad 
printed  thereon  the  following  warranty: 

"The  seller  warrants  the  within-described  en- 
gine to  do  good  work,  to  be  well  made,  of  good, 
materials,  And  durable  if  used  with  proper  care. 
If  upon  trial,  with  proper  care,  the  engine  fails 
to  work  well,  the  purchaser  shall  immediately 
give  written  notice  to  the  seller,  stating  where- 
in the  engine  fails,  shall  allow  a  reasonable  time 
for  a  competent  man  to  be  sent  to  put  it  in  good 
order,  and  render  necessary  and  friendly  assist- 
ance to  operate  it  If  the  engine  cannot  then 
be  made  to  work  well,  die  purchaser  shall  im- 
mediately return  it  to  said  seller,  and  the  pur- 
chase price  shall  be  refunded,  which  shall  con- 
stitute a  settlement  in  full  of  the  tiasaaction. 

"Use  of  the  engine  after  three  days,  or  failure 
to  give  written  notice  to  said  seller,  or  failure 
to  return  the  engine  as  above  specified,  shall  op- 
erate as  an  acceptance  of  it  and  a  fulfillment 
of  this  warranty.  No  agent  has  power  to  change 
the  contract  of  warranty  in  any  respect 

"This  express  warranty  excludes  all  implied 
warranties,  and  said  seller  shall  in  no  event  be 
liable  for  breach  of  warrant  in  an  amount  ex- 
ceeding the  purchase  price  of  the  engine.  If 
part  proves  defective,  a  new  part  will  be  fn^ 
nished  on  receipt  of  part  showing  defect  tree." 

Five  notes  were  sued  on  In  separate  causes 
of  action.  The  defendants  pleaded  that  oral 
warranties  were  fraudulently  made  by  the 
plaintiffs  at  the  time  of  the  execution  of  the 
notes;  that  the  engine  was  not  as  warranted; 
that  they  offered  to  return  It  to  the  plaintiffs; 
and  by  way  of  set-off  and  counterclaim  plead- 
ed damages  In  the  sum  of  $1,500.  The  de- 
fendants, further  alleged  that  the  note  de- 
clared on  In  the  third  cause  of  action  had 
been  altered  without  their  consent,  and  that 
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it  was  In  fact  for  a  smaller  aauAiift  Wtlen  ex- 
ecuted; that  there  shouJd.'fcp-a  credit'  of  $200 
on  the  note  deditred  t>n-li}'tlie  fourth  cause 
of  action;  and^  tli^t  it'  "was  given  for  plows 
purchas^,  to  fip*ifted  with  the  mglne  and 
_  whlcji.wwnB  W'no  value  to  the  defendants  be- 
•  caosfof  the  failure  of  the  engine  to  comply 
•.with  the  warranties  concerning  it.  There 
was  no  defense  as  to  the  note  declared  on  in 
the  fifth  cause  of  action.  The  defendants 
further  alleged  that  they  tendered  the  engine 
back  to  the  plaintiffs  in  due  time  and  manner 
after  they  had  made  repeated  efforts  to  make 
it  work.  They  gave  mortgages  on  personal 
and  real  property  to  secure  the  payment  of 
the  notes.  They  asked  Judgment  against 
the  plaintiffs  for  such  sum  as  might  be 
found  due,  and  for  cancellation  and  surren- 
der of  the  notes  and  mortgagee 

When  the  case  was  called  for  trial,  the 
court  required  the  defendants  to  elect  as 
between  their  right  to  recover  damages  for 
breach  of  the  warranty  and  their  right  to  a 
rescission  of  the  contract  of  sale.  The  de- 
fendants elected  to  rely  on  rescission  of  the 
contract  The  attorneys  agreed  that  the  jury 
was  not  to  find  and  include  in  the  general 
verdict  the  amount  of  the  notes  mentioned 
in  the  first  and  second  causes  of  action  in  the 
plaintiffs'  petition.  Special  questions  were 
sutHnitted  concerning  these  causes  of  action. 
The  engine  was  purchased  in  1912.  The  re- 
tnm,  or  the  offer  to  return,  was  made  in 
1914.  New  notes  were  given  for  a  part  of  the 
notes  in  1913. 

[1]  1.  The  defendants  argue  that  the  court 
erred  in  requiring  them  to  elect  as  to  their 
defenses,  and  especially  as  to  the  time  and 
manner  of  requiring  such  election.  The  de- 
fendants set  out  the  facts  constituting  their 
defense,  and  sought  to  rescind  the  contract 
for  the  purchase  of  the  property  and  to  re- 
cover their  damages  occasioned  by  the  breach 
of  the  warranty.  They  argue  that  the  facts 
and  circumstances  surrounding  this  ^ase 
made  it  difficult  for  their  counsel  to  deter- 
mine which  of  these  remedies  would  best  pro- 
tect the  rights  of  the  defendants  until  the 
evidence  had  been  introduced.    They  say: 

"Of  course,  there  can  be  no  recovery  of  damag- 
es- as  incidental  to  both  rescission  and  affirm- 
ance in  the  same  case.  This  would  be  absurd, 
and  calls  of  course  for  an  election  at  some  stage 
of  the  triaL" 

In  Hull  T.  Manufacturing  Co.,  92  Kan.  S38, 
141  Pac.  592,  an  election  as  between  damages 
and  rescission  was  required  and  was  made, 
and  that  case  seems  to  recognize  the  regular- 
ity of  such  a  proceeding,  but  the  question 
now  presented  was  not  considered.  Weybrick 
&  Co.  y.  Harris,  31  Kan.  92, 1  Pac.  271,  recog- 
nizes that  where  personal  property  sold  is 
not  as  warranted,  the  purchaser  has  two 
remedies: 

"(1)  He  may  return  the  property  and  rescind 
the  contract;  or  (2)  he  may  affirm  die  contract 
and  sac  for  damages  for  the  breach  of  warran- 
ty."    SyL  par.  1. 


In  McCormlck  v.  Roberts,  82  Kan.  68,  3 
Pac.  753,  an  action  on  promissory  notes  given 
for  the  purchase  of  a  self-binding  harvester, 
the  defendant  pleaded  a  warranty  of  the 
harvester ;  that  the  warranty  failed ;  that  he 
offered  to  return  the  harvester;  and  set  out 
damages  sustained  by  reason  of  its  failing  to 
work  as  warranted.  A  motion  was  filed  by 
the  plaintiffs  asking  the  court  to  direct  the 
defendant  to  elect  on  which  of  the  two  de- 
fenses stated  in  the  answer  he  would  stand. 
The  court  required  the  defendant  to  construe 
his  answer.  The  answer  was  then  construed 
as  containing  the  defenses  of  rescission  of 
the  contract  and  such  damages  as  might  be 
recovered  thereunder.  In  the  syllabus  this 
language  is  found: 

"In  directing  the  jury,  the  court  charged  that 
no  rescission  or  repudiation  of  the  contract  had 
been  shown,  but  that  the  defendant  was  entitled 
to  recover  damages  from  the  vendors  for  a 
breach  of  their  warranty,  if  a  warranty  had 
been  established  and  a  breach  thereof  had  been 
proved.  Held,  under  the  drcumstances,  the 
charge  to  the  jury  was  erroneous,  misleading, 
and  prejudicial." 

The  reason  given  by  the  court  was  that: 
"The  answer,  as  construed,  allowed  only  proof 
of  rescission  of  the  contract,  and  the  damages 
therefor;  yet  the  jury  were  directed  upon  an- 
other and  entirely  different  theory  of  the  case." 
32  Kan.  72,  3  Pac.  783. 

See  Cookingham  v.  Dnsa,  41  Kan.  229, 
230,  21  Pac.  95;  Cnmmtngs  v.  Slgereon,  63 
Kan.  340,  65  Pac.  639;  iihrsam  v.  Brown,  76 
Kan.  206,  211,  91  Pac.  179,  15  L.  R.  A.  (N. 
8.)  877;  Hay  Press  Co.  v.  Ward,  89  Kan.  218, 
223,  131  Pac.  595,  60  L.  R.  A.  (N.  S.)  783; 
Hull  v.  Manufacturing  Co.,  92  Kan.  638,  141 
Pac.  692;  Lyman  v.  Wederski,  95  Kan.  438, 
148  Pac.  642. 

The  defendants  cite  a  dissenting  opinion  in 
Houser  &  Haines  Mfg.  Co.  t.  McKay,  53 
Wash.  337,  101  Paa  894,  27  L.  R.  A.  (N.  S.) 
925.  The  majority  opinion  follows  the  rule 
stated  In  the  headnotes  in  the  Pacific  Report- 
er in  these  words: 

"The  purchaser  of  a  machine,  on  finding  that 
it  is  not  as  warranted,  may  refuse  to  accept,  re- 
scind the  sale,  and  recover  what  he  has  paid 
on  the  price,  or  retain  the  machine  and  set  oS 
against  the  price  such  damages  as  naturally  re- 
sult from  the  breach  of  warranty,  though  he  may 
not  pursue  both  remedies  simultaneously. 
Par.  1. 

The  rule  declared  by  the  Supreme  Court 
of  Washington  in  that  case  is  in  harmony 
with  what  this  court  has  said.  The  rule  con- 
tended for  by  the  defendants  would  compel 
this  court  to  overrule  a  number  of  its  for- 
mer decisions.  There  was  no  error  in  requir- 
ing the  election.  The  conclusion  here  reach- 
ed governs  other  complaints  of  tlie  de- 
fendants that  concern  instructions,  and  which 
will  not  be  further  considered. 

[2]  2.  The  defendants  next  argue  that  the 
court  committed  error  In  excluding  evidence 
which  tended  to  explain  and  excuse  the  de- 
lay in  returning  the  machine,  and  tlie  waiver 
that  might  be  Inferred  from  making  p^ment 
and  giving  renewal  notes.    This  evidence  was 
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Dot  prodaoeft  at  the  hearing  of  the  motton 
for  a  new  trial,  and  under  section  307  of  tbe 
Code  of  GlTll  Procedure  (Oen.  St  1909,  S 
9901),  no  error  that  may  have  been  commit- 
ted In  the  exclusion  of  bxkSx  evidence  can 
DOW  be  considered.  Seott  v.  King,  96  Kan. 
Sn.  S07,  152  Pac.  6S8;  Stout  T.  Bowers,  97 
Kan.  S3,  154  Pae.  259;  GoUins  t.  Morris,  97 
Kan.  264,  266,  155  Pae.  Bl.      " 

[31  3.  The  defHidanta  cenplaln  of  several 
matters  which  involve  the  oral  warrantlea 
that  they  contend  were  made  by  the  plain- 
tiffs. These  complaints  are  based  on  instruc- 
tions requested  by  the  defendants  and  which 
the  court  reftised  to  give,  and  on  Instrac- 
tlona  given  by  the  court,  and  on  a  special 
question  whldi  the  court  refused  to  submit  to 
the  Jury.  They  depend  on  the  correctness  of 
the  ruling  of  the  court  in  excluding  evidence 
of  these  oral  warranties.  If  the  court  was 
correct  in  excluding  thai  evidence,  the  law  on 
this  subject  was  correctly  stated  to  the  Jurjr, 
and  the  instmctians  and  special  question  con- 
cerning the  same  matter  were  properly  re- 
fused. To  determine  the  correctness  of  the 
ruling  of  the  court  In  excluding  that  evi- 
dence, It  was  necessary  to  produce  the  evi- 
dence on  the  motion  for  a  new  trial.  It  was 
not  so  produced,  and  cannot  now  be  consid- 
ered. For  that  reason,  the  other  acta  of  the 
court  based  on  that  evidence  cannot  be  con- 
sidered. 

[4]  4.  Ck>mplalnt  is  made  that  the  court  re- 
fused to  submit  an,  instruction  on  the  ques- 
tion of  the  plaintiff's  waiver  of  the  defend- 
ants' delay  in  returning  or  offering  to  return 
the  engine.  This  may  be  met  by  a  quotation 
from  the  Journal  enby  of  judgment,  as  fol- 
lows: 

"Thereupon  the  court  announced  that,  with 
the  consent  of  all  parties,  general  verdicts  would 
be  submitted  to  the  jury  upon  the  matters  in- 
volved in  the  third,  fourth,  and  fifth  causes  of 
action,  and  that  special  findings  would  be  sub- 
mitted to  the  jury  relative  to  the  first  and  sec- 
ond causes  of  action,  and  that  the  court  would 
then  enter  thereon  such  judgment  as  it  might 
dcea  proper,  to  whieh  all  parties  assented." 

In  view  of  this  agr^ment,  any  error  in  re- 
fusing the  instructions  requested  by  the  de- 
fendants does  not  justify  a  reversal  of  the 
judgment. 

[S]  5.  Another  complaint,  in  the  language 
of  the  defendants.  Is  as  follows: 

"TTie  court  erred  in  denying  appellants'  re- 
gpest  for  certain  special  findings  by  the  jury, 
"These  questions  were  as  follows,  and  we  com- 

Slain  of  the  refusal  to  submit  Kos.  1,  3,  4,  7, 
,  9,  10,  and  11." 

Then  follow  the  questions  requested  by  the 
defendants.  They  made  no  argujpent  con- 
cerning this  complaint  Questions  2,  5,  and 
6  were  submitted  and  answered.  Tbeso 
three  questions,  together  with  other  ques- 
tions aubmitted  and  answered  by  the  jury, 
aj^iarently  find  all  the  facts  necessary  for 
the  court  to  know  in  order  to  render  judg- 
ment under  the  agreement  made  on  the  trlaL 


Other  naattera  are  complalited  of,  T^ey 
have  been  examined.  There  Is  not  sufBdeot 
merit  in  tham  to  warrant  a  reversal  of  the 
judgment 

The  judgment  la  affirmed.  All  the  Justices 
concurring. 


FABBAUHER  v.  KMGBXS  AND  LADIBS 
OF    SBODRJTI.      (No.    20282.) 

(Supreme  Court  of  Kansas.     July  8^  1916.) 

(Svllabut  Iv  ihe  Court.) 

1.  iNsnaikHOK  «a»819(2)— FaaiBBNAi.  BssBixT 

IKBUBANOK— AOTIOMS— BVIDKNCK. 

In  an  action  to  recover  upom  a  beneficiary 
oertificate,  the  defense  was  that  the  insured 
made  false  and  fraudulent  representations  in 
his  answers  to  questions  asked  by  defendant's 
medical  examiner,  in  which  deceased  stated 
that  he  had  not  consulted  or  been  treated  by 
any  physician  or  surgeon  during  the  previous 
five  years  for  any  illness,  disease,  or  injury, 
and  had  never  undergone  any  surgical  opera- 
tion. Within  a  year  previoas  he  had  been  dr- 
Cttmoised-  by  a  physician,  who  on  later  occasions 
dressed  the  wound,  and  who  testified  that,  in 
his  opinion,  the  insured  was  in  perfect  health 
at  the  time,  and  that  the  circumcision  .was  per- 
formed for  sanitary  purposes.  There  was  proof 
that  the  death  of  the  insured  resulted  from  a 
disease  which  had  no  relation  to  the  circumci- 
sion, and  physicians  and  surgeons  testified  that 
they  did  'not  regard  circumcision  as  an  opera- 
tioD.  Defendant's  medical  examiner  testified 
that  if  he  had  been  informed  of  the  fact,  he 
might  not  have  considered  it  serious  enough  to 
mention  in  the  applicatioB.  Upon  these  facts, 
and  others  stated  m  the  opinion,  the  finding  of 
the  trial  court  that  defendant  failed  to  snow 
the  intentional  suppression  of  any  fact  or  cir- 
cumstance which  deceased  naturally  supposed 
would  tend  to  influence  defendant  in  passing 
upon  his  application,  and  that  plaintiii  is  en- 
titled  to  recover,  will  not  be  disturbed. 

[Rd,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  2007;    Dec.  Dig.  <e=»819(2).] 

2,  Insurance    ig=>723(2)— FoEFirrtraE  —  Mis- 

BXPRESBNTATIONS   IN    APFLIOATION. 

It  will  not  do  to  place  an  absolutely  literal 
interpretation  on  the  provisions  in  an  applica- 
tion and  policy  of  life  insurance  with  respect 
to  untruthful  answers.  There  must  not  be 
evasion,  fraud,  or  guppressioh  of  facts;  there 
must  be  absolute  good  faith  in  the  conduct  of 
the  applicant;  but  where  tie  evidence  shows 
there  has  been  no  evasion,  no  purpose  to  con- 
ceal any  fact  which  the  applicant  would  nat- 
urally suppose  was  contemplated '  by  the  ques- 
tions, and  where  the  company  issuing  the  pol- 
icy could  not  have  been  prejudiced  by  the  an- 
swers, and  the  death  of  the  insured  resulted 
from  causes  wholly  unrelated  to  the  matter 
about  which  the  alleged  untruthful  answers 
were  given,  a  defense  based  upon  their  untruth 
cannot  avail. 

[Ed.  Note.i— For  other  cases,  see  Insurance, 
Cent  Dig.  !  1850;   Dec.  Dig.  <8=»723(2).] 

Appeal  from  District  Court,  Labette 
County. 

'  Action  by  Margaret  Farragher  against  the 
Knights  and  Ladies  of  Security.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

W.  W.  Brown  and  James. W.  Held,  both  of 
Parsons,  for  appellant  John  Madden  and  0. 
£.  Copper,  both  of  Parsons,  for  appellee. 
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PORTER,  J.  This  te  an  action  to  recover 
npon  a  benefldary  certificate  issued  Decem- 
ber 16,  1918,  npon  the  Ufe  of  James  A. 
Farragher,  plaintiff's  son.  At  tbe  time  of 
his  death,  March  19,  1914,  he  was  a  member 
of  the  defendant  order  In  good  standing. 
Tbe  plalntUf  recovered  Judgment  and  defend- 
ant appeals. 

The  defoiae  is  that  In  his  application  for 
the  insurance,  James  Farragher  made  cer- 
tain representations  which  were  false  and 
fraudulent.  To  each  of  the  following  qaea- 
tlons  asked  of  him  by  the  defendants  medi- 
cal examiner,  he  answered  "No": 

"(1)  Have  you  either  consulted,  or  been  treat- 
ed, by  any  pbysician  or  surgeon,  within  the 
past  five  years  for  any  illness,  disease,  or  in- 
juiT?  If  so,  give  name  and  address  of  each 
and  full  particulars. 

"(2)  Have  you  undergone  any  surgical  opera- 
tion, or  have  you  any  bodily  malformation  or 
weakness?' 

The  evidence  shows  that  on  February  21, 
1913,  James  Farragher  was  drcumcised  by 
Dr.  J.  C.  Oomell  for  balinltls,  that  is  an  in- 
flammation of  tbe  foreskin.  Indicating  the 
presence  of  bacteria;  on  later  days  Dr.  Cor- 
nell dressed  the  wound  caused  by  the  cir- 
cumcision; also  that  on  November  1,  1913, 
Farragher,  who  conducted  a  grocery  and 
meat  market,  cut  his  finger  and  had  Dr.  C3or- 
nell  treat  the  wound  in  order  to  prevent  any 
danger  of  blood  poisoning,  although  there 
was  no  evidence  of  blood  poisoning.  Dr. 
Cornell  testified  that  the  removal  of  the  fore- 
skin does  not  affect  a  person's  general 
health,  but  usually  makes  it  better;  that  he 
made  an  examination  of  Farragher  at  the  time 
of  the  circumcision,  and  that,  aside  from  this 
one  condition,  he  regarded  Farragber  as  a  per- 
fect specimen  of  manhood ;  that  there  was  no 
evidence  of  his  having  then,  or  previously,  any 
venereal  disease.  He  further  testified  that  be 
performed  the  circumcision  at  his  office;  that 
Farragher  came  there  to  have  -it  done,  and 
after  It  was  done  walked  away,  and  was  then 
in  perfect  health.  In  his  opinion  as  a  physi- 
cian and  surgeon  he  did  not  consider  clrcumd- 
elon  an  operation ;  that  at  the  time  he  removed 
the  foreskin  there  was  no  diseased  condition, 
that  the  foreskin  was  i>erfectly  healthy,  and 
that  he  performed  the  operation  for  sanitary 
purixtses ;  and  that  it  did  not  affect  Farrag- 
her's  health.  He  also  made  proof  of  death, 
ai^  certified  that  James  Farragher  died 
from  acute  dilation  of  the  heart,  which  he 
testified  usually  arises  from  secondary  condi- 
tions, sndi  as  rheumatlBm,  which  in  Us  opin- 
ion was  the  cause  of  the  heart  dilation  in 
this  instance,  and  he  said  that  he  found  no 
rheumatic  condition  at  the  time  of  his  ex- 
amination. 

.  Dr.  J.  O.  Creel,  one  of  the  witnesses  for 
the  defendant,  testified  that  circumcision  Is 

.a  minor  operation,  and  that,  if  performed 
where  there  is  no  infection,  it  is  benefldaL 
The  diief  medical  director  of  the  defendant 
company  testified  that  a'  simple,  uncompli- 
cated drcumclslon,  without  disease  present 


and  no  disease  necessitating  tbe  operattoo. 
would  not  in  his  opinion  be  a  ground  for  re- 
jecting an  applicant  for  membership  in  the 
order.  Other  physidana  testified  that  dr- 
cumdslon  is  a  very  common  thing;  that  It  im- 
proves the  condition  of  a  person  from  a  sani- 
tary standpoint  Dr.  Boardman,  medical  ex- 
aminer, who  examined  £Virragher  at  tbe  time 
the  application  was  made,  testified  that  the 
answers  to  the  anestions  wen  in  his  hand- 
writing; that  if  he  had  known,  or  had  been 
told,  that  the  applicant  had  been  treated  for 
balinltls  or  had  been  drcumdsed  within  tbe 
past  five  years,  be  might  not  have  considered 
it  serious  enough  to  mention  in  the  applica- 
tion.   He  further  testified  as  follows: 

"I  quite  frequently  explain  to  tbe  -appUcant 
that  the  company  doesn't  care  about  every  little 
cold  they  have  had  in  their  head,  or  cinder  in 
their  eye,  or  anything  minor  like  that;  that 
tiiey  don't  care  for  anything  like  that.  I 
couldn't  be  positive  that  I  explained  that  to 
him,  but  I  quite  probably  did,  as  I  quite  gen- 
erally  do  that." 

Asked  to  define  his  imderstandlng  of  the 
words  "consultation  and  treatment"  in  the 
written  application,  he  testified: 

•"Well,  the  way  I  understand  that  question  is 
this:  The  company  don't  care  about  knowing 
every  little  thing  that  a  man  has  spoken  to  a 
doctor  about  in  the  past  five  years,  or  that 
passes  off  in  a  day  or  two,  but  that  the  com- 
pany don't  care  about  that." 

[1]  The  findings  show  that  tbe  trial  court 
was  Impressed  with  the  testimony  of  the  ex- 
amining physician  as  to  his  custom  and  prac- 
tice to  explain  to  applicants  the  scope  of  the 
inquiry,  and  was  convinced  that  the  defend- 
ant had -failed  to  show  the  intentional  sup- 
pression of  any  fact  or  drcumstance  whidi 
the  deceased  naturally  supposed  would  tend 
to  influence  the  defendant  in  passing  upon 
his  application.  We  think  it  must  be  obvious 
that,  if  experienced  physicians  and  surgeons 
do  not  regard  drcumdslon  as  a  surgical  op- 
eration in  the  sense  in  which  that  term  is 
employed  In  tbe  questions  submitted,  and 
where  It  Is  found  necessary  for  sanitary  pur- 
poses, and  where  there  is  no  disease,  certain- 
ly an  ordinary  layman  would  natorally  look 
at  tbe  matter  in  the  same  light  According 
to  the  testimony,  James  Farragher  was  a 
man  in  perfectly  good  health  at  the  time  of 
the  drcumdslon.  It  was  apparent  that  he 
did  not  regard  It  as  an  oiieratlon  within  tbe 
meaning  of  the  questloa  He  had  never  been 
sick  or  lost  any  time  from  his  work  by  rea- 
son of  it  It  was  a  minor  operation,  requir- 
ing the  attention  of  a  doctor  on  one  or  two 
occasions  after  it  was  performed,  for  tbe 
purpose  of  dressing  the  wound.  It  was  of 
little  more  consequence  or  Importance  than 
the  dressing  of  his  finger  when  he  was  in- 
jured by  the  butcher  knife. 

[2]  The  authorities  generally  recognise 
that  it  will  not  do  to  place  an  absolutely  lit- 
eral Interpretation  on  the  provisions  in  the 
policy  and  application,  with  respect  to  un- 
true answers.  See  Insurance  Co.  v.  Bru- 
baker,  78  Kan.  146,  ISO,  96  Pae.  62.  18  U  R. 
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A.  (N.  8.)  862,  ISO  Am.  St  Rep.  866,  16  Ann. 
Gas.  267.  Of  coarse  there  must  not  be  eva- 
sion, fraud,  or  sappression  of  material  facts. 
There  mnst  be  absolutely  good  faith  In  tbe 
conduct  of  the  applicant.  But  where  the 
evidence  shows  there  has  been  no  evasion  or 
fraud,  no  purpose  to  conceal  any  fact  which 
the  applicant  would  naturally,  under  the  cir- 
cumstances, suppose  was  contemplated  by 
tbe  question,  and  where,  aa  in  this  case,  the 
company  issuing  the  certificate  could  not 
have  been  prejudiced  or  injured  in  any  man- 
ner by  the  answer,  and  tbe  cause  of  death  Is 
wholly  unrelated  to  the  matter  about  which 
the  alleged  untruthful  answer  was  given, 
such  defense  should  not  be  upheld.  Uptfn 
the  findings  of  the  trial  court  we  deem  it 
unnecessary  to  enter  into  a  discussion  of  the 
authorities  on  the  question  of  untruthful  an- 
swers tn  applications  for  insurance. 

The  Judgment  will  be  affirmed.     All  the 
Justices  concurring. 


STEYESNSON  et  al.  v.  BOARD  OF  COM'RS 

OF  SHAWNEE  COUNTX.    (No.  20782.) 

(Supreme  Court  of  Kansas.    July  8,  1916.    On 

Rehearing,  Aug.  8,  1916.) 

(ayOtibus  by  tJte  Court.) 

1.  COVVntB    «S>196(4)— TaxSS— iRJtTNCTIOIf. 

Property  owners  and  taxpayers  affected  by 
any  tax  levied  under  the  provisionB  of  chapter 
201  of  Hie  Laws  of  1909  may  prosecute  an  ac- 
tion to  enjoin  the  board  of  county  commission- 
ers from  constructing  and  improving  a  road 
under  that  chapter. 

[Eld.   Note.— For   other   cases,   see   Counties, 
Cent  Dig.  S  808;   Dec.  Dig.  «=>196(4).] 

2.  HlQBWATB  «=>107(1) — CORSTBUOnOn  AND 
ImPBOVXMBNT— ObDKB  OF  COUNTT  BoABD— 
CONOLUSIVXNKSS. 

In  tbe  absence  of  fraud,  corruption,  or  oth- 
er misconduct,  the  eubstantial  equivalent  of 
fraud,  the  finung  of  tbe  board  of  county  com- 
missioners on  the  sufficiency  of  a  petition  un- 
der chapter  201  of  the  Laws  of  1909  is  final 
and  conclusive  on  the  property  owners  and  tax- 
payers affected  by  any  improvement  ordered 
under  that  section. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  fS  389-844;   Dec.  Dig.  <3=9l07(l).!i 

8.  HioHWATB  «=>107(1)— ConsTBucnoN  and 
Ikfboveksnt— Obdsb  or  Court;  Boabd— 

CONCLUSIVBRBSS. 

This  rule  applies  to  the  legality  and  au- 
thenticity of  tbe  signatures  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Highways, 
CJent  Dig.  fii  339-344;    Dec.  Dig.  i3=9l07(l).] 

4.  Highways  «=»107(1)— Ookbtbuctior  aho 

IMFBOVEMERT'— OBOEB    OT    COUHTT    BoABI>— 
CORCLUSIVERESS. 

The  same  rale  applies  to  the  determination 
of  tbe  board  of  county  commissioners  concern- 
ing the  boondariea  of  the  district  as  set  forth 
in  tbe  petition. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  838-344;    Dec.  Dig.  «=>107(1).] 

6.  HlOHWATS  «=5>107(1)— <30RBTBtJCTIOK  AND 
IMPBOTEIOSR'P— ObDKB  OW  COURTT  BOABD — 
CORCLrSIVERESS. 

lie  rule  likewise  applies  to  the  cost  of  tbe 
proposed  improvement 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |i  389-844:    Dec.  Dig.  «s>107(l).} 


6.  hlohwats  «=»10t(1)— oorstbdotiok  and 
Imfbovehert— Statutobt  Pbovibions— Re- 

PEAI.. 

Chapter  200  of  the  Laws  of  1909  does  not 
repeal  chapter  HOI  of  the  Laws  of  1909,  or  any 
part  thereof,  by  implication.  Hie  two  chapters 
provide  separate  and  distinct  methods  of  im- 
proving roads,  and  both  may  be  resorted  to.  in 
any  county  at  the  same  time  for  the  improve- 
ment of  difFerent  roads. 

[Ed.  Note.— For  other  cases,  see  Highways, 
(3ent  Dig.  SS  839-844;   Dec  Dig.  <8=>107(1).] 

7.  CoNBTrruTroNAi,    Law    «=>64,    290(3)    — 

HlQHWATS     «=3l07(l).     122— STATCTBa     «=> 

21— Enactjosrt  oe  Statdtb— Levy  of  Tax 
—Delegation  or  Leoislative  Fowebs. 
Chapter  201  of  tbe  Laws  of  1909  is  not  un- 
constitutional for  anv  of  the  following  reasons: 

(a)  That  the  provisions  of  the  Constitution 
were  not  observed  in  the  passage  of  the  act 

(b)  That  the  act  imposes  on  the  township  a 
tax  without  giving  the  township  any  voice, 
hearing,  or  representatiwa  with  respect  to  the 
tax. 

(c)  That  the  act  requires  the  township  board 
to  levy  a  tax  in  which  it  has  no  voice  in  creat- 
ing. 

(d)  That  the  board  of  county  commissioners 
has  no  discretion  with  respect  to  the  improve- 
ment to  be  ordered. 

(e)  That  the  act  confers  legislative  powers  on 
the  petitioners, 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  |t.»l.  M,  871,  872;  Dec. 
Dig.  «=364,  290(3);  Highways,  Cent.  Dig.  11 
889-844,  380,  SBS ;  Dec.  Dig.  «=s>107(l),  122 ; 
Statutes,  Cent  Dig.  U  18-27;    Dec.  Dig.  «=> 

8.  OONUTITUTIONAI.  LAW  •S>291— GONSTBUC- 
TION  AND  IlCPBOVBKERT  OE  HlOHWAT— NO- 
TICE. 

Chapter  201  of  the  Laws  of  1909  is  not  un- 
constitutional for  the  reason  that  it  makes  no 
provision  for  notice  to  landowners  of  the  pro- 
ceedings for  tbe  contemplated  improvement  of 
a  road. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  CJent  Dig.  {{  870-876;  Dec.  Dig.  «=> 
291.] 

9.  CoiTOTiES  «=»19e(7)  —  Imfbovemxnt  or 
Highway— Injunction. 

In  an  action  to  enjoin  a  board  of  county 
commissioners  from  improving  a  road,  under 
chapter  201  of  the  Laws  of  19(>9,  a  cause  of  ac- 
tion is  stated  in  a  petition  which  alleges  that 
the  petition  to  the  board  of  county  commission- 
ers did  not  baye  the  requisite  number  of  signa- 
tures, that  it  was  signed  by  persons  not  bona 
fide  owners  of  property  in  the  designated  dis- 
trict, and  that  tbe  commissioners  made  no  in- 
vestigation of  the  sufficiency  of  tbe  petition,  but. 
without  evidence  of  its  legality  and  its  suffi- 
ciency and  in  disregard  of  their  official  obliga- 
tion and  duty,  arbitrarily  ordered  the  improve- 
ment of  the  road. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  f  808;    Dec.  Dig.  «=>196(7).] 

Porter  and  Dawwrn,  JJ.,  dissenting  in  part 

Appeal  from  District  Court,  Sha,wuee 
(bounty. 

Action  by  James  Stevenson  and  others 
against  the  Board  of  C!ounty  Commissioners 
of  tbe  County  of  Shawnee.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

W.  E.  Atchison,  Jas.  P.  Ckileman,  and  W.  P. 
Montgomery,  all  of  Topeka,  for  ai^ieUant. 
James  A.  Troutman,  of  Topeka,  for  appel- 
lees. 
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If  ARSHAIX,  3.  raiis  Is  -an  appeal  from 
an  order  orerrullng  a  demurrer  to  the  fol- 
lowing petition: 

"Said  plaintiSs  allege  that  they  are  residents, 

Sroperty  owners,  and  taxpayers  in  Topelta  and 
[ission  townships,  Shawnee  county,  Kan. ;  that 
this  action  is  one  o£  common  and  general  in- 
terest to  the  taxpayers  ot  said  townships,  and 
they  bring  this  suit  for  themselves  and  for  and 
on  behalf  of  said  taxpayers  generally,  as  well 
as  for  those  residing  within  the  benefit  district 
referred  to  in  the  next  paragraph. 

"II.  That  September  22,  1915,  a  petition  to 
the  board  of  county  commissioners  of  said  cotm- 
ty  was  filed  with  the  county  clerk,  asking  for 
the  improvement  of  the  CTenth  Street  road,  com- 
mencing at  Washburn  avenue,  and  running  west 
to  the  west  line  of  section  34,  township  11, 
range  16,  one  mile  of  said  road  being  within 
the  limits  of  said  Topeka  township ;  that  the 
petition  prayed  for  the  improvement  of  said 
highway  by  the  use  of  crushed  stone  or  macad- 
am, with  a  top  surface  of  Burmudez  asphalt, 
or  other  asphalt,  equally  good,  18  feet  wide,  to 
be  paid  for  in  10  annual  installments;  that 
the  prayer  of  said  petition  was  granted  by  the 
defendant  September  27,  1015,  and  the  improve- 
ment  of  said  road  ordered. 

"III.  That  the  petition  for  the  improvement 
of  said  highway  is  not  in  compliance  with  the 
law,  and  is  defective  and  insufficient  in  several 
respects,  to  wit:  (a)  That  it  does  not  contain 
ttie  requisite  number  of  signatures  of  landown- 
ers, as  required  by  section  1,  c.  201,  of  the 
Laws  of  1009,  which  is  designated  in  said  peti- 
tion as  the  law  under  which  it  is  proposed  to 
make  such  improvement,  (b)  That  said  peti- 
tion was  signed  by  certain  persons  who  were 
not  at  the  time  bona  fide  owners  within  the 
designated  district  (c)  That  J.  E.  House,  as 
mayor  of  the  city  of  Topeka,  signed  said  peti- 
tion, under  purported  authority  of  said  city; 
that  said  act  was  unauthorized,  illegal,  and 
void,  (d)  That  certain  individuals  assumed  to 
sign  said  petition  for  and  on  behalf  of  the 
owners  of  a  tract  of  land  known  as  the  Catho- 
lic Cemetery;  that  they  had  no  legal  authority 
to  sign  said  petition,  (e)  That  some  of  the 
signatures  to  said  petition  were  obtained  by 
false  and  fraudulent  representations. 

"IV.  That  the  limitations  of  the  district,  as 
described  in  said  petition,  are  irregular,  illog- 
ical, and  unjust,  and  not  of  the  Laws  of  1909; 
that  certain  tracts  of  land  whose  owners  were 
opposed  to  the  contemplated  improvement  in 
compliance  with  the  spirit  or  the  letter  of  chap- 
ter 201  were  excluded,  and  other  tracts  whose 
owners  were  favorable  to  the  improvement  were 
included  arbitrarily,  for  the  sole  purpose  of 
making  it  appear  that  60  per  cent,  of  the  per- 
sons who  own  50  per  cent  of  the  land  within 
the  district  were  favorable  to  such  improvement 
and  had  signed  the  petition. 

"V.  That  the  cost  of  the  proposed  improve- 
ment is  excessive,  and  out  of  proportion  to  any 
benefit  that  can  accrue  to  the  adjoining  lands; 
that  in  many  cases  the  annual  tax  to  pay  for 
such  improvement  will  exceed  the  revenue  de- 
rived from  the  land,  and  would  amount  to 
practical  confiscation  of  the  property. 

"VI.  That  chapter  201  of  the  Laws  of  1909 
is  unconstitutional  and  void  for  these  reasons: 
(a)  That  the  mandatory  provisions  of  the  Con- 
stitution of  the  state  of  Kansas  were  not  ob- 
served in  its  passage  by  the  Le^slature.  (b) 
That  it  imposes  upon  the  township  through 
which  said  road  Is  projected  a  portion  of  the 
eost  of  its  construction,  without  giving  the 
township  any  voice,  hearing,  or  representation 
with  respect  to  the  same,  (c)  That  it  requires 
the  township  board  to  levy  taxes  in  compliance 
with  an  order  of  the  board  of  county  commis- 
sioners lor  a  debt  which  it  had  no  voice  in 
creating,  thus  depriving  an  independent  munici- 
pal corporation  of  its  power  to  levy  and  collect 
taxes  of  its  own  volition,  and  to  control  its  own 


aSalr&  (d)  That  tl^e  board  of  ooant7  commis- 
sioners has  no  discretion  with  respect  to  such 
Improvement,  but  must  order  the  construction 
of  the  road  in  accordance  with  the  petition  pre- 
sented, (e)  Tliat  said  chapter  confers  upon  the 
petitioners  legislative  power,  (f)  That  said 
chapter  201  was  repealed  by  chapter  200  of  the 
Laws  of  1909. 

"VII.  That  the  defendant  commissioners 
made  no  investigation  of  the  sufficiency  of  said 
petition,  took  no  evidence  of  the  ownership  of 
the  real  property  within  the  designated  district, 
made  no  examination  of  the  records  of  real  es- 
tate titles  in  the  office  of  the  register  of  deeds 
of  Shawnee  county  to  determine  the  right  of 
the  petitioners  to  sign  such  a  petition,  but, 
without  evidence  of  the  legality  and  sufficiency 
of  the  petition,  and  in  disregard  of  their  official 
obligation  and  duty,  arbitrarily  approved  the 
petition,  and  ordered  the  improvement  of  the 
road  as  therein  described. 

"VIII.  That  chapter  201  of  the  Laws  of  1909. 
and  the  amendments  thereto,  make  no  provision 
for  notice  of  the  proceedings  for  the  contem- 
plated' improvement  of  any  highway  to  the  land- 
owners within  the  designated  benefit  district, 
or  to  the  taxpayers  of  the  township  through 
which  the  road  runs ;  and  no  notice  of  any 
kind,  actual  or  constructive,  was  served  upon, 
or  given  to,  these  plaintiffs,  to  the  taxpayers  of 
Topeka  and  Mission  townships,  or  the  owners 
of  land  abutting  the  'road  described  in  the  peti- 
tion, 

"IX.  That  the  Tenth  Street  road  is  only  one 
of  some  12  or  15  important  highways  entering 
the  city  of  Topeka  through  said  township,  the 
improvement  of  each  of  which  is  equally  im- 
portant; that  the  improvement  will  impose  up- 
on the  taxpayers  of  said  township  an  unjust, 
excessive,  and  oppressive  burden  for  which  no 
compensatory  benefit  would  be  derived,  and 
would  lead  to  a  demand  for  the  same  kind  of 
improvement  upon  all  the  important  roads  en- 
tering the  city. 

"X.  That  the  construction  of  said  road,  in 
accordance  with  the  action  already  taken  by 
the  defendants,  would  cause  irreparable  injury 
to  said  plaintiffs  for  which  there  is  no  adequate 
remedy  at  law ;  that  the  defendants  threaten, 
and  are,  in  fact,  proceeding  to  carry  out  their 
plans  for  the  improvement  of  said  highway,  re- 
gardless of  the  wishes  and  in  derogation  of  the 
rights  of  the  residents  and  taxpayers  of  said 
township,  and  will  do  so  unless  restrained  by 
order  or  this  court 

"Wherefore  the  plaintiffs  pray  that  the  said 
defendant  be  permanently  enjoined  from  carry- 
ing out  the  order  for  the  construction  of  said 
improvement,  or  from  taking  any  further  ac- 
tion, under -said  petition,  and  for  snch  other  re- 
lief as  may  be  just  and  equitable." 

[1]  1.  The  defendants  argue  that  the  plain- 
tiffs cannot  sue  for  the  reason  that  they  have 
not  sustained  any  damage  other  than  that 
sustained  by  the  public  In  general.  Com'rs 
of  Barber  County  v.  Smith,  48  Kan.  331,  29 
Pac.  665,  and  kindred  cases  are  cited  In 
support  of  this  argument.  In  response  to 
this  the  plaintiffs  cite  section  265  of  the  Code 
of  Civil  Procedure  (Gen.  St  1909,  {  6859), 
which  in  part  reads : 

"An    injunction    may    be    granted    to    enjoin 

•  ♦    •    any  public  officer,  board  or  body  from 

*  *  *  doing  any  act  not  authoriied  by  law 
that  may  Tesult  in  the  cremation  of  any  public 
burden  or  the  levy  of  any  illegal  tax,  charge,  or 
assessment;  and  any  number  of  persons  whose 
property  is  or  may  be  affected  by  a  tax  or  as- 
sessment so  levied  *  *  •  -  may  unite  in  the 
petition  filed  to  obtain  such  injunction." 

The  act  of  the  board  of  county  commission- 
ers will  result  In  the  levy  of  an  assessment 
on  the  lands  of  the,  plaintiffs.    If  the  act  of 


Digitized  by 


Google 


Kan^ 


STEViiNSblir  ▼.  BOAED  OF  COM'RS 


tbe  board  is  Illej^al,  K  inay  be  enjoined  by 
any  number  of  persons  whose  property  may 
be  affected  by  tbe  assessment  This  section 
of  tbe  Code  as  it  now  appears  was  enacted 
In  1905.    Prevlons  to  that  It  read : 

"An  injunction  may  be  p-anted  to  enjoin  the 
illegal  levy  of  any  tax,  charge  or  assessment,  or 
the  collection  of  any  inegaf  tax,  charge  or  as- 
scsiiment,  or  any  proceeding  to  enforce  the  same; 
and  any  number  of  persona  whose  property  is 
aifected  bj  a  tax  or  Dasessment  so  levied  may 
anite  in  toe  petition  filed  to  obtain  such  injunc- 
tion. •  •  *"  Code  Civ.  Proc.  g  253  (Gen. 
Stat  1901,  i  4700). 

PreyloQS  to  tbe  passage  of  the  act  of  1905, 
parties  situated  as  the  plalntifTs  are  were 
compelled  to  wait  nntll  the  levy  or  collection 
of  tbe  tax  or  assessment  was  Attempted,  be- 
fore they  conld  maintain  an  action.  In  Gas 
Co.  T.  Railway  Co^  74  X:an.  661,  87  Paa  883, 
tills  coart  said: 

"The  difference  between  the  act  amended  and 
tbe  amendment  is  that  the  latter  gives  to  tbe 
powiD  seeking  relief  a  right  of  action  earlier 
in  the  tax  proceedings,  and  also  gives  to  such 
person  a  right  to  have  an  injunction  against  any 
public  officer,  board,  or  body  to  restrain  them 
irom  entering  Into  contracts  which  would  result 
in  imposing  upon  his  property  an  illegal  tax. 
The  plaintiff  might  have  waited  until  an  attempt 
was  made  to  sell  its  property  fdr  tbe  nonpay- 
ment of  the  taxes  levied  to  pay  this  bonded  in- 
debtedness, but  it  was  not  compelled  to  do  so. 
The  statute  gives  the  right  of  action  at  the  in- 
ception of  any  attempt  to  create  such  illegal 
burden."     74  Kan.  665,  87  Pac.  883. 

Under  the  law  as  it  now  exists,  tbe  plain- 
tiffs had  legal  capacity  to  sue  yand  prosecute 
this  action  at  tbe  time  It  was  commenced. 
Pollock  T.  Kansas  City,  87  Kan.  205,  123  Pac. 
985.  42  L.  R.  A.  (N.  S.)  465;  Hartzler  v.  City 
of  Goodland,  97  Kan.  129,  154  Pac.  265;.  Am- 
hold  V.  King,  97  Kan.  676,  679,  155  Pac.  805. 

[Z]  2.  On  the  part  of  the  defendants  it  Is 
contended  that  the  finding  of  tbe  board  of 
county  commissioners  on  the  sufficiency  of 
the  petition  Is  conclaslve,  and  State  ex  rel. 
T.  Eolcomb,  95  Kan.  600, 149  Pac.  684,  is  cited. 
In  response  to  this  the  plaintiffs  point  ont 
the  difference  between  tbe  petition  In  the 
Holcomb  Case  and  the  petition  In  this  case. 
In  that  case  tbe  state,  by  proceedings  In  quo 
warranto,  questioned  the  validity  of  the  In- 
corporation of  tbe  city  of  Zenda.  Tbe.  peti- 
tion in  that  case  alleged: 

"That  the  petition  presented  to  the  board  of 
county  commissioners  was  not  signed  by  a  ma- 
jority of  the  electors  of  the  unincorporated  town 
and  that  the  number  of  inhabitants  was  less 
than  200."    95  Kan.  662,  149  Psc.  684. 

Tbe  board  of  county  commissioners  acted 
on  tbe  petition  presented  to  them.  The  conrt 
said: 

"The  act  providing  for  the  Incorporation  of 
cities  of  the  third  class  <Gea.  Btat  1909,  g 
1511)  confers  authority  on  tbe  board  of  county 
commissioners  to  determine  whether  or  not  a  pe- 
tition for  incorporation  presented  to  it  is  signed 
by  a  majority  of  the  electors  of.  tbe  unincorpo- 
rated town.  ■  Tile  authority  thns  conferred  is 
jorisdictien  which  attaches  when  a  petition 
fair  on  its  face  and  duly  published  is  filed.  Pro- 
ceedings following  resulting  in  an  order  effecting 
incorporation  are  the  exercise  of  jurisdiction. 
Tbe  Legitdatme  having  eatfaoriied.no  appeal  er 


other  method  of  review,  the  action  of  the  board 
of  county  commissioners  is  final  and  conclusive, 
although  irregular  and  erroneous,  and  cannot 
be  attacked  by  the  state  in  an  action  of  quo 
warranto  prosecuted  against  the  corporation,  ex- 
cept for  fraud,  collusion  or  other  misconduct  the 
substantial  equivalent  of  fraud."     Syl.  par.  1. 

If  the  state  cannot  snccessfully  aa«stion 
tbe  action  of  tbe  board  of  connty  commis- 
sioners in  tbe  incorporation  of  a  city,  it  fol- 
lows that  a  property  owner  and  taxpayer 
cannot  question  the  action  of  tbe  board  in 
ordering  an  Improvement  under  chapter  201 
of  tbe  Laws  of  1909.  In  the  absence  of 
fraud,  corruption,  or  other  misconduct,  tbe 
substantial  equiraient  of  fraud,  tbe  findings 
of  the  board  of  counter  commissioners  are 
conclusive  on  the  .courts.  Meffert  v.  Medical 
Board.  66  Kan.  710,  72  Paa  247,  1  L.  K.  A. 
(N.  8.)  811 ;  WlUlams  v.  City  of  Topeka,  85 
Kan.  857,  118  Pac.  864,  88  L.  R.  A.  (N.  S.) 
672,  Ann.  Cas.  1013A,  497;  Spaulding  v- 
Homestead,  etc.,  Ass'n,  87  CaL  40,  24  Pac. 
600,  26  i;ac.  249;  Klrcbman  v.  West  ft  South 
Towns  St  Ry.  Co.,  68  IlL  App.  616;  McBn- 
eney  et  al.  v.  Town  of  Sullivan,  125  Ind.  407, 
25  N.  E.  640;  28  Cyc.  1022. 

[3]  8.  Tbe  plaintiffs  maintain  that  tbe 
signing  of  tbe  petition  by  J.  E.  House  as 
mayor  of  tbe  dty  of  Topeka  was  unauthor- 
ised, illegal,  aad  void,  and  that  tbe  individu- 
als who  signed  for  the  Catholic  Cemetery 
bad  no  legal  authority.  Whether  or  not  tbe 
petition  was  properly  signed  was  one  of  tbe 
questions  to  be  determined  by  tbe  board  of 
county  commissioners.  Their  conclusion  as 
to  this  matter  is  a  part  of  tbelr  finding  on 
the  sufficiency  of  tbe  petition,  and  Is  binding 
on  all  parties.  The  city  of  Topeka  has  power 
to  sue  and  be  sued  and  to  bold  real  property 
for  tbe  use  of  tbe  dty.  Gen.  Stat  1909,  { 
866.  It  has  power  to  protect  that  property 
by  whatever  legal  means  may  be  necessary. 
It  can  do  the  same  things  with  reference  to 
its  real  property  tbat  any  other  property 
owner  can  do.  The  petition  to  the  board  of 
county  commissioners  was  drawn  under  tbe 
first  section  of  chapter  201  of  the  Laws  of 
1900,  which  section  in  part  reads: 

"Wherever  sixty  per  cent  of  the  landowners 
along  the  lines  of  any  regularly  laid  out  road, 
who  shall  own  at  least  fifty  per  cent  of  tbe  land 
to  be  taxed,  within  such  (Ustance  as  shall  be 
stated  in  tbe  petition  •  •  •  shall  petition 
the  board  of  county  commissioners  of  the  county 
in  which  such  road  is  located  for  the  improve- 
ment of  such  road,  or  any  part  thereof,  said 
county  commissioners  shall  cause  aaid  road  or 
part  of  road  thereof  to  be  improved  as  prayed 
for  in  said  petition,"  etc. 

There  is  no  restriction  in  this  statute  as 
to  the  legal  character  of  the  landowners. 
The  dty  had  authority  to  petition  for  tills 
improvement. 

What  has  been  said  concerning  the  dty  of 
Topeka  applies  with  equal  force  to  the  C^tb- 
olic  Cemetery,  be  that  an  assodatlon  of  in- 
dividuals or  a  corporation. 

[4]  4.  Another  contention  of  tbe  plaintiffs 
is  that  the  limitations  of  tbe  district  as  set 
fortb  in. tbe  petition  to  tbe  beard  of  county 
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commissioners  are  Irregular,  illogical,  and 
unjust.  So  far  as  this  matter  is  in  the  con- 
trol of  any  one  outside  of  the  petition,  it  is 
wltb  the  board  of  county  commissioners. 
When  they  find  that  the  tmprorements  pray- 
ed for  wUl  be  a  public  utility  and  order  the 
improvements  tnade,  everything  has  been 
done  that  can  be  done.  The  determination  of 
the  board  is  final  and  conclusive  except  for 
fraud. 

[S]  5.  Another  argument  of  the  plaintiffs 
is  that  the  cost  of  the  proposed  Improvement 
is  excessive  and  out  of  proportion  to  any 
benefit  that  can  accrue  to  the  adjoining  land. 
This  is  a  matter  for  the  determinatl(Hi  of 
the  board  of  county  commissioners. 

[6]  6.  The  plaintlfls  claim  that  chapter  201 
of  the  Laws  of  1909,  the  act  under  which  this 
improvement  is  proposed,  was  repealed  by 
implication  by  chapter  200  of  the  laws  of  the 
same  session,  and  argue  that  this  result  is 
brought  about  by  chapter  200,  the  last  act 
passed,  being  contradictory  to  and  in  conflict 
with  chapter  201.  Chapter  201  provides  for 
the  Improvement  of  any  regularly  laid  out 
road  when  60  per  cent,  of  the  landowners 
along  the  line  of  the  road  petition  for  its  im- 
provement Chapter  200  provides  for  a  sys- 
tem of  building,  improving,  and  repairing 
roads  and  highways,  other  than  dirt  roads, 
throughout  the  county.  The  people  of  a 
county  may  or  may  not  desire  to  proceed  un- 
der chapter  200.  The  people  living  along  the 
lines  of  a  regularly  laid  out  road  may  de- 
sire to  improve  that  road,  independent  of 
the  desire  of  the  people  of  the  county,  and 
may  proceed  under  chapter  201.  The  two 
acts  prescribe  different  systems  of  building 
roads.  Either  one  or  the  other  may  be  adopt- 
ed. There  is  room  for  both  to  operate. 
Chapter  200  does  not  repeal  chapter  201. 

[7]  7.  It  is  argued  by  the  plaintiffs  that 
chapter  201  of  the  Laws  of  1909  is  unconsti- 
tutional and  void  for  five  reasons,  set  out 
as  subdivisions  (a),  (b),  (c),  (d),  and  (e)  of 
paragraph  VI  of  their  petition.  Tbia  act  was 
declared  constitutional  so  far  as  it  confers 
legislative  powers  on  the  petitioners,  in  Hill 
V.  Johnson  County,  82  Kan.  813, 109  Pac.  163. 
This  court  is  unable  to  give  any  reason  for 
declaring  the  act  unccmstitutional  on  any  of 
the  grounds  named  by  the  plaintiffs.  Under 
these  circumstances,  following  a  well-estab- 
lished rule,  this  court  will  presume  in  favor 
of  the  constitutionality  of  the  act  until  the 
contrary  clearly  appears. 

[8]  8i  The  plaintiffs  contend  that  the  stat- 
ute is  void  because  it  makes  no  provision  for 
notice  to  landowners  of  the  proceedings  for 
the  contemplated  improvement  of  the  road. 
In  Hill  T.  Johnson  County,  supra,  the  uncon- 
stitutionality of  the  act  was  urged  on  the 
ground  that  it  contained  no  express  provi- 
sion for  notice  to  the  property  owners  before 
the  special  assessmenta  became  a  tax  on  the 
property.  It  was  there  held  that  the  act  was 
not  unconstitutional  because  it  contained  no 


express  provision  for  such  a  notice.  In  1911 
the  act  was  amended  by  chapter  249  of  the 
Laws  of  1911,  §  3,  so  as  to  provide  that  the 
county  clerk  shall  mail  a  written  or  printed 
notice  to  the  owner  or  owners  of  any  tract  of 
land  liable  to  assessments  for  improvements 
30  days  or  more  before  the  disposition  of  the 
bonds  issued  for  such  improvements.  This 
is  evidently  for  the  purpose  of  giving  the 
property  owner  opportunity  to  appeal  to  the 
courts  to  redress  his  grievances.  If  the  act 
was  declared  constitutional  before  this  amend- 
ment, it  cannot  be  said  to  be  now  unconsti- 
tutional when  it  provides  for  notice. 

[I]  9.  There  remains  another  question  for 
determination.  The  seventh  subdivision  of 
the  plaintiffs'  t)etltion  alleges — 

"that  the  defendant  commissioners  made  no  in- 
vestigation of  the  sufficiency  of  said  petition, 
*  •  *  but,  without  evidence  of  the  legality 
and  sufficiency  of  the  petition  and  in  disregard 
of  their  official  obligation  and  duty  arbitrarily 
approved  the  petition  and  ordered  the  improve- 
ment of  the  road  as  therein  described." 

In  addition  to  these  allegations  the  peti- 
tion alleges  that  the  petition  to  the  board  of 
county  commissioners  did  not  have  the  req- 
uisite number  of  signatures  of  landowners, 
and  that  it  was  signed  by  certain  persons 
who  were  not  bona  fide  owners  of  property  in 
the  designated  district.  These  allegations 
are  attached  by  demurrer,  and  full  force  and 
effect  must  be  given  them.  Under  these  cir- 
cumstances, if  the  Commissioners  made  no 
investigation  of  the  sufficiency  of  the  peti- 
tion, but,  in  disregard  of  their  official  obliga- 
tion and  duty,  arbitrarily  ordered  the  im- 
provement of  the  road,  their  acts  were  the 
substantial  equivalent  of  fraud.  The  county 
commissioners  must  make  an  investigation  of 
the  sufficiency  of  the  petition  presented  to 
them,  and  they  must  act  under  their  official 
obligation  and  duty  and  must  act  on  their 
best  Judgment.  Because  of  these  allegations 
the  petition  states  a  cause  of  action,  and  the 
demurrer  was  rightly  overruled.  But  the 
fact  that  the  defendants  filed  a  demurrer 
which  was  overruled  and  on  which  they  elect- 
ed to  stand  Should  not  preclude  them  from 
contesting  these  allegations  by  answer  and 
proof. 

The  Judgment  overmllng  the  demurrer  la 
affirmed,  but  the  cause  la  remanded,  with 
directions  to  the  district  court  to  permit  the 
defendants  to  file  an  answer  to  these  allega- 
tions, U  they  desire  to  do  so. 

JOHNSTON,  BUBCH,  MASON,  and  WEST, 
JJ.,  concurring.  PORTER  and  DAWSON, 
JJ.,  dissent  from  the  ninth  subdivision  of 
the  syllabos  and  the  corresponding  portion  qt 
the  opinion. 

On  Rehearing. 

PER  CURIAM.  The  defendants  file  a  pe- 
tition for  rehearing.  The  fact  that  Judgment 
was  rendered  in  favor  of  the  plaintiff  cm  evi- 
dence was  not  stated  In  the  former  opinion 
of  this  courL   After  the  demurrer  to  the  pett- 
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tlon  had  been  OTermled,  the  defendants  were 
gjTen  leave  to  answer.  They  elected  to 
stand  au  their  demurrer.  The  Jonmal  entry 
of  Jndxment  recites  that  after  hearing  evi- 
dence «»  behalf  of  the  plaintiffs,  the  COTirt 
rendered  Judgment  In  their  favor. 

nils  contt  decided  most  of  the  questions 
lalaed  by  the  demurrer  In  favor  of  the  de- 
fendants, bat  held  liie  petition  good  as  to 
certain  fkcts  therein  alleged,  which  facts 
must  be  proved  by  evidence  on  a  trial,  where 
ttwy  are  pat  In  Issue.  These  allegations  of 
ftict  are  stated  In  the  opinion,  and  It  is  on 
acooant  of  these  allegations  that  the  petition 
was  held  good  as  against  the  demurrer.  TbiM 
eoort  considered  It  neither  Just  nor  right 
that  the  defendants  should  be  concluded  on 
these  questions  of  fact,  although  the  defendr 
ants  had  been  given  an  opportunity  to  an- 
swer, and  had  deliberately  elected  to  stand 
on  their  demurrer.  It  Is  right  and  Just  that 
they  be  given  another  opportunity  to  answer 
if  they  desire  to  do  so. 

A  rehearing  Is  denied.  The  former  opinion 
of  Qda  court  is  adhered  to,  and  the  order 
therein  made  is  confirmed. 


atSDUXlK  V.  GABR  COAL  MINING  &  MFO. 
00.    (Na  20756.) 

(Supreme  Court  of  Kansas.    July  8,  1910.) 

(SyUabui  hy  the  Oourt.) 
Mabtkb  aitd  SxBVAirr  «=s>376(:^WoBKian'B 
CoMPKCSATion  Act— "AsisiHe  our  or  Asn 
IK  THE  CotJBaa  OF  Emplothkht." 
A  mmer,  at  the  end  of  his  day's  work,  chang- 
ed his  clothes,  and,  atiU  carrying  a  miner  s  lamp, 
started  towards  the  bottom  of  the  shaft  with  the 
intention  of  ascending  to  the  top  of  the  mine. 
About  200  feet  from  the  room  where  he  had  been 
at  work  and  about  one-half  mile  from  the  bottom 
of  the  shaft,  his  face  came  In  contact  with  a 
piece  of  slate,  which  was  hanging  from  the  roof 
of  the  mine,  and  one  of  his  eyes  was  destroyed. 
HM,  that  the  injury  arose  out  of  and  in  the 
conrse  of  bis  employment  within  the  meaning  of 
the  Workmen's  Compensation  Act,  and  that  un- 
der its  ^rovisiona  he  is  entitled  to  compensation 
for  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=3376(2)  J 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  Andrew  Sedlock  against  the 
Oarr  Coal  Mining  &  Manufacturing  Com- 
pany. From  a  Judgment  for  plalntUt,  de- 
fendant appeals.    Affirmed. 

A.  E.  Dempsey,  of  Leavenworth,  for  ap- 
peUant.  W.  W.  McCanles,  of  Kansas  City, 
for  appellee. 

JOHNSTON,  O.  3.  In  an  action  In  the 
district  ooart  Andrew  Sedlock  recovered  a 
Judgment  for  91,4SS6  against  the  Carr  Coal 
Mining  &  Manufocturing  Company,  as  com- 
pensation for  an  injury  sustained  by  him 
while  employed  in  the  defendant's  mine. 
There  Is  no  controversy  between  the  parties 


as  to  the  employment,  or  the  nature  and  ex*- 
tent  of  the  injury  suffered,  nor  yet  as  to 
the  amount  of  the  compensation  allowed. 
The  question  which  divides  them  is  whether 
the  accidental  injury  sustained  by  the  plain- 
tiff arose  out  of  and  In  the  course  of  his 
employment  with  the  defendant  within  the 
meaning  of  the  Compensation  Act  It  ap- 
pears that  plaintiff  had  been  at  work  during 
the  day  in  one  of  the  rooms  in  the  coal  mine; 
About  4  o'clodt  he  quit  work,  changed  hla 
mining  clothes  for  street  clothes  in  the 
room,  then  started  to  walk  along  the  entry 
In  the  mine  leading  towards  the  shaft  for  the 
purpose  of  ascending  to  the  top  of  the  mine. 
He  wore  his  miner's  lamp,  and  It  was  neces- 
sary for  him  to  do  BO  In  order  to  find  his 
way  to  the  bottom  of  the  shaft  While  he 
was  walking  along  one  of  the  straits  of  the 
mine  leading  to  the  shaft,  and  about  200  feet 
from  his  room  and  one-half  mile  from  the 
bottom  of  the  shaft,  he  struck  his  face 
against  a  piece  of  slate  that  was  hanging 
from  the  roof  of  the  mine,  and  the  result 
was  an  injury.  Including  the  destruction  oif 
one  of  his  eyes.  At  the  time  of  the  injury 
ttoth  parties  were  within  the  operation  of 
the  workmen's  compensation  law. 

The  defendant  contends  that  the  plaintiff 
was  not  entitled  to  compensation  under  the 
act  To  recover,  it  must  appear  that  the 
plalntUTs  injury  arose  out  of  and  In  the 
course  of  his  employment  Laws  1911,  c  21^ 
i  1.  In  an  amendment  of  section  9  of  the 
act  it  is  provided  that : 

"The  words  'arising  out  of  and  in  the  coarse 
of  employment'  as  used  in  this  act-  shall  not  be 
construed  to  include  injuries  to  the  employee 
occurring  while  he  is  on  his  way  to  assume  the 
duties  of  his  employment  or  after  leaving  such 
duties,  the  proximate  cause  of  whidi  injury  is 
not  the  employer's  negligence."  Laws  1913,  e. 
216,  I  4. 

While  the  plaintiff  had  laid  aside  his  pick 
and  other  tools,  he  was  still  in  the  mine 
and  subject  to  the  rules  prescribed  by  the 
defendant  when  the  accident  occurred.  The 
relationship  of  master  and  servant  continued 
to  exist  while  he  was  within  the  control  and 
subject  to  the  orders  of  the  defendant 
While  the  plaintiff  was  in  the  mine  he  was 
under  obligation  to  observe  the  rules  pre- 
scribed by  the  defendant,  and  It  was  In- 
cumbent on  the  defendant  to  provide  him, 
not  only  a  safe  place  to  work  in  the  mine, 
tmt  also  a  safe  passage  way  out  of  It,  as 
well  as  the  means  to  carry  him  safely  to 
the  top  of  the  mine.  Bis  duties  to  his  em- 
ployer had  not  ended  until  he  left  the  mine, 
nor  had  the  duties  of  the  defendant  towards 
him  ended  until  that  time.  It  cannot  be  said 
therefore,  that  he  was  on  his  way  to  assume 
the  duties  of  his  employment,  or  had  left 
such  duties  at  the  time  of  his  injury.  The 
statutory  definition  of  the  words,  "arising 
out  of  and  In  the  course  of  employment,"  is 
substantially  the  meaning  applied  to  them 
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by  the  courts  which  have  had  them  under 
consideration. 

In  Milwaukee  t.  Althoff,  156  Wis.  68,  145 
N.  W.  238,  L.  R.  A.  1916A,  327,  compen- 
sation was  allowed  to  an  employe  who,  after 
receiving  instructions  as  to  wb^re  he  was 
to  work  duri^  the  day,  proceeded  along 
a  street  toward  the  place,  and  while  on  the 
way  he  fell  and  injnred  bis  knee.  It  was 
contended  that,  as  he  was  not  actually  at 
work  and  had  not  in  fact  reached  the  place 
of  work,  the  injury  could  not  be  said  to 
have  been  received  in  the  course  of  employ- 
ment or  to  have  arisen  out  of  it.  The  deci- 
sion was  rested  largely  on  the  relationship 
that  existed  between  the  parties  when  the 
accident  occurred..  uiKin  the  theory  that  if 
the  relationship  of  master  and  servant  exist- 
ed at  the  time  of  the  injury,  he  was  entitled 
to  the  benefits  of  the  act.  It  was  held  that 
if  the  servant  was  under  the  master's  con- 
trol and  subject  to  his  direction,  the  ac- 
cident is  to  t>e  regarded  as  having  arisen 
out  of  and  in  the  course  of  the  employment 
Many  American  and  Knglish  cases  are  cited 
to  show  that  the  relation  may  extend  tie- 
yond  the  hours  when  the  servant  is  carrying 
on  bis  regular  work,  and  in  some  instances, 
where  he  goes  to  places  other  than  the 
mine,  factory,  or  premises  where  the  actual 
work  was  being  done. 

In  De  Constantln  r.  Public  Service  Com- 
mission, 75  W.  Va.  32,  83  S.  E.  88,  I*  R. 
A.  lOieA,  32fl,  a  workman  employed  by  a 
contractor  to  do  work  upon  a  railroad  was 
killed  about  five  minutes  before  the  actual 
work  was  to  begin  and  also  before  his  arrival 
at  the  place  where  the  work  was  to  be  done. 
The  accident  was  supposed  to  have  occurred 
while  the  workman  was  proceeding  on  a  way 
chosen  by  himself,  and  when  be  stepped  in 
front  of  one  train  'to  escape  another.  As 
he  was  not  upon  the  premises  of  the  em- 
ployer, nor  upon  a  road  or  ot^er  way  pro- 
vided by  the  employev  as  the  only,  means  of 
access  to  the  place  where  the  work  was  to 
be  done,  compensation  was  not  recoverable. 
The  conrt  held  that  a  recovery  may  be  had 
In  some  instances'  before  the  arrival  at  or  re- 
tirement from  the  place  of  actual  work.  It 
was  said : 

"A  reasonable  time  after  the  termination  ot 
actual  work  is  allowed.  If  a  workman  is  in- 
jared  on  the  premises  of  the  employer  and  while 
leaving  his  place  of  actual  work  by  the  usual 
course  of  travel,  the  injury  is  deemed  to  have 
arisen  out  of  the  emi)loyment.  Kinney  v,  Balti- 
more &  Ohio  Emp.  Rel.  Ass'n,  35  W.  Va.  385, 
14  S.  B.  8,  15  L.  R.  A.  142.  Since  injury  after 
the  termination  of  actual  work,  while  on  the 
premises  of  the  employer  and  in  pursuit  of  the 
usual  way  of  leaving  tie  same,  is  held  to  be 
within  the  course  of  employment  and  to  have 
arisen  out  of  the  same,  it  seems  clear  that  nn 
injury  to  a  workman  while  coming  to  his  place 
of  work  on  the  premises  of  the  employer  and 
bv  the  only  way  of  access,  or,  the  one  contemplat- 
ed by  the  contract  of  employment,  mnst  also  be 
regarded  as  havinf;  been  incurred  ia  the  course 
of  the  employment  and  to  have  arisen  out  of  the 
same.  If,  in  siwh  a  case,  injury  does  not  occur 
on  the  premisbs,  but  in  close  proximity  to  the 
place  of  work  and  on  a  road  or  other  way  in- 


tended and  contemplated  by  the  contract  as  be- 
ing the  exclusive  means  of  access  to  the  place  of 
work,  the  same  principle  would  apply  and  gov- 
ern." 

It  was  held  in  a  Michigan  case  that  the 
fact  that  a  workman  is  upon  the  premises 
of  his  employer  when  the  injury  occurs  is 
not  a  conclusive  test  that  he  is  covered  by 
the  act,  as  he  might  be  so  far  l)eyond  the 
place  of  work  at  the  time  of  the  accident  as 
to  be  beyond  the  control  or  direction  of  the 
employer,  and  therefore  outside  of  the  pro- 
tection of  the  act  A  section  hand,  instead 
of  eating  his  dinner  'with  others  of  the  crew 
near  the  place  of  work  as  was  customary, 
concluded  to  go  to  bis  own  home  for  dinner 
a  considerable  distance  away.  'While  walk* 
ing  on  a  railroad  track  towards  his :  home 
he  was  struck  by  a  train  and  killed.  The 
court  followed  the  rule  that  accidents  which 
befall  an  employ^  while  going  to  and  from 
ids  work  are  not  to  be  regarded  as  happen- 
ing in  the  course  of  or  arising  out  of  his 
employment  and  held  that  as  the  workman 
bad  gone  on  a  mission  of  his  own,  not  con- 
nected with  the  employer's  business  nor  in 
accordance  with  the  usage  of  the  crew,  but 
for  his  own  purposes  and  pleasure,  he  was 
not  entitled  to  compensation.  In  deciding 
the  case  the  court  remarked : 
■  "In  applying  the  general  rnle  that  the  period 
of  going  to  and  returning  from  work  is  not  cov- 
ered by  the  act,  it  is  held  that  the  employment 
is  not  limited  by  the  exact  time  when  uie  work- 
man reaches  the  scene  of  his  labor  and  begins 
it,  nor  when  he  ceases,  bnt  Includes  a  reasonable 
time,  space,  and  opportunity  before  and  after. 
whUe  he  is  at  or  near  his  place  of  employment. 
Hills  V.  Blair,  182  Mich.  20,  27,  148  N.  W.  243. 

In  Zabriskie  v.  Erie  B.  R.  Co.,  86  N.  J, 
Law,  266,  92  Atl.  385,  L.  R.  A.  1916A,  315, 
nn  employer  failed  to  provide  toilet  facilities 
for  employes  in  the  building  where  they  were 
at  work,  and  they  were  obliged  to,  and  didi 
habitually  resort  for  such  facilities  to  anoth- 
er b'ullding  of  the  employer  which  lay  across 
a  public  street.  One  of  them,  while  crossing 
the  street  to  reach  the  toilet  during  working 
hours,  was  struck  by  a  vehicle,  and  the  conrt 
held  that  the  action  arose  out  of  and  In  the 
course  of  employment 

Sugar  Co.  v.  Riley,  50  Kan.  401',  31  Paa 
1090,  34  Am,  St  R^.  12S,  did  not  arise  under 
the  Compensation  Act,  but  it  is  somewhat  an- 
alogous. There  an  employ^  at  work  on  the 
premises  of  the  company  asked  and  obtained 
permission  to  go  into  a  certain  part  of  the 
factory  to  warm  himself,  and  while  attempt- 
ing to  enter  the  place,  fell  into  an  uncovered 
cistern  and  was  scalded.  It  was  contended 
that  the  employe  was  pursuing  his  own  com- 
fort and  pleasure  at  the  time,  and  was  not 
engaged  in  the  business  ot  bia  employer; 
but  the  court  Iield  that  he  was  engaged  in  the 
line  <tf  his  duty  at  the  time  of  the  injury. 

In  Brick  Co.  t.  Fisher,  79  Kan.  576,  100 
Pac.  507,  four  men  were  employed  to  .work 
at  a  certain  machine  in  a  brick  plant  and 
under  their  plan  each  one  took  a  turn  at 
resting  while  the  others  were  at  work.    One 
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of  them,  while  resting,  went  Into  another  de- 
partment of  the  establishment  near  his  own 
machine,  and  was  Injured  because  of  the 
failure  of  his  employer  to  guard  machinery 
near  which  he  went.  It  was  held  that  he 
was  engaged  In  the  performance  of  duty  at 
the  time,  and  that  a  repovery  might  be  had 
nnder  the  provisions  of  the  factory  act. 

An  elaborate  annotation  of  the  Workmen's 
Compensation  Act,  covering  every  feature  of 
It,  may  be  found  in  L.  R.  A.  1916A,  in  which 
the  American  and  English  cases  are  cited, 
and  most  of  those  applicable  to  the  point  in 
contentimi  here  are  set  forth  at  pages  40, 
232,  327,  and  329.  In  the  note,  anthorities 
are  dted  in  support  of  the  proposition  that 
nhe  moment  that  the  actual  woi^  stops  can- 
not be  considered  in  every  case  as  the  time 
of  termination  of  the  employment,"  and  that : 

A  "recovery  may  be  bad  for  an  accident  oc- 
earring  before  the  place  of  work  has  been  reach- 
ed, if,  during  the  antecedent  period  within  which 
it  occurred,  the  servant  was,  as  a  matter  of 
f&ct  under  the  master's  control."  L.  R.  A. 
1916A,  332. 

Here,  as  .we  have  seen,  the  workman  was 
ia  the  mine,  under  the  direction  and  entitled 
to  the  protection  of  the  defendant  at  the 
time  of  the  accident  Bach  owed  duties  to 
the  other,  and  the  relation  of  master  and 
servant  still  existed  between  them  when  the 
tojury  was  sustained,  although  the  workman 
iras  not  actnally  using  the  pick  and  sborel 
at  that  time. 

A  motion  to  dlamlas  the  case  was  filed,  bnt 
the  merits  of  the  coirtroversy  were  fully  pre- 
wnted  by  both  parties  when  the  motion  was 
submitted,  and  therefore  final  disposition  of 
the  case  will  be  made  at  this  time. 

The  Judgment  ts  affirmed.  All  tb*  Jus- 
tices concurring. 


WALLACE  V.  CITY  OF  WINFIBI/D. 
(No.  20543.) 

(Supreme  Court  of  Kansas.    July  8,  1916.) 

(Byllahut  ly  the  Oouri.) 

L  Watebs  and  Water  CotntSBS  c^=>86— Wa- 
ter RioHTs— Natobi  Awn  Extent. 
One  who  baa  obtained  water  power  rights  in 
I  Sowing  stream  has  no  ownership  in  the  water 
itaelf,  but  only  h  right  to  its  use,  and  if  the 
water  is  diverted  from  the  stream  be  may  re- 
eorer  damages  for  any  loss  or  injury  actually 
mstained,  but  is  not  entitled  to  recover  the  value 
et  the  water  diverted. 

lEd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  C«it.  Dig.  |  82 ;  Dec.  Dig.  «=a 
80.] 

2.  EiaifENT  Domain  «=»28,  59  —  Nature  ov 
RiOKT— Purpose  or  Condemnation. 
A  dty  of  the  second  class  is  authorized  to 
exercise  the  right  of  eminent  domain  in  order 
to  mpply  its  Inhabitants  with  water,  and  the 
mere  fact'  that  it  had  previously  condemned 
property  for  that  purpose  did  not  exhaust  the 
power,  nor  preclude  it  from  afterwards  con- 
demning property  at  the  same  or  another  loca- 
tion, if  the  officers  to  whom  the  power  is  intrust- 


'ed  determine  in  good  taitii  that  the  public  inter- 
est  requires  another  exercise  of  the  power. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do? 
main.  Cent  Dig.  §1  76,  143-145;  Dec.  Dig.  «=> 
28,  69.] 

Appeal  from  District  Court,  Cowley 
(bounty. 

Action  by  Charles  M.  Wallace  against  tbe 
City  of  Winfleld.  From  a  Judgment  for  de- 
fendant, plalntUI  appeals.    Affirmed. 

Hackney,  Lafterty  &  Moore,  of  Winfleld, 
for  appellant.  James  A.  McDermott  S.  C. 
Bloss,  and  Jackson  St  Noble,  all  of  Winfleld, 
for  appellee. 

JOHNSTON,  a  3.  In  this  action  Chaites 
M.  Wallace,  the  owner  of  a  mill  and  mill 
dam  on  the  Walnut  river,  seeks  to  recover 
the  sum  of  $49,5(X)  for  water  pumped  and 
taken  from  his  mill  pond  by  the  dty  of  Wino 
field  and  sold  by  it  to  the  iuhabttaots  of 
the  city.  He  also  seeks  to  enjuln  the  de- 
fendant from  going  on  with  certain  condem- 
nation proceedings,  the  building  of  a  dam, 
and  tbe  appropriation  of  the  water  for  the 
use  of  the  people  of  the  dty. 

To  supply  water  to  tbe  city  and  its  Inhab- 
itants tbe  defendant  has  erected  a  plant 
upon  a  piece  of  laud,  known  as  tbe  "fair 
grounds  tract,"  bordering  upon  tbe  Walnut 
river.  Up  tbe  river  from  this  tract  are  the 
Baden  mill  and  dam,  and  below  it  the  Tun- 
nel mill  and  dam;  tbe  latter  being  tbe  plaia- 
tlCa  property.  The  defendant  had  original- 
ly pumped  Its  water  from  an  intake  above 
the  Baden  dam,  where  a  right  had  been  con- 
demned in  1888  to  take  all  tbe  water  nece»- 
sary  to  supply  tbe  dty.  After  establishing 
its  plant  on  the  fair  grounds  tract,  tbe  de- 
fendant abandoned  its  intake  above  the  Bad* 
en  dam,  and  since  then  has  secured  its  sup- 
ply from  an  intake  b^ow  that  dam  and  witli- 
in  what  is  called  tbe  plaintiff's  mill  pond. 
Some  time  prior  to  August  6,  1914,  tbe  de- 
fendant tmdertook  to  erect  a  dam  acros» 
tbe  river  near  tbe  lower  intake,  having  se- 
cured a  right  to  do  BO  from  a  landowner  ad- 
jacent to  the  river.  In  an  action  brought 
at  that  time  by  tbt  plaintiff,  tbe  constru<^ 
tlon  of  tbe  dam  was  enjoined  by  tbe  distrlcC 
court,  and  its  Judgment  was  affirmed  by  this 
court  Wallace  v.  City  of  Winfleld,  96  Kan. 
36,  149  Pac.  693.  The  facts  relating  to  the 
water  rights  in '  tbe  river  acquired  by  tbe 
plaintiff  and  tbe  effect  which  tbe  proposed 
dam  would  have  upon  bis  property  are  set 
forth  in  that  case,  and  upon  these  facts  It 
was  determined  that  the  building  of  the  dam 
by  tbe  defendant  would  materially  infringe 
upon  tbe  rights  of  the  plaintiff,  and  that 
this  -could  not  be  done  without  condemnation 
of  the  water  privileges  and  tbe  payrncnt  of 
a  compensatloa  to  the  plalntUC  Tbe  defend- 
ant then  proceeded  to  condemn  a  right'  to 
erect  a  dam  and  take,  water  at  the  point 
named,  which  ie  near  the  waterwockB  pHant, 
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In  order  to  supply  water  to  the  municipality 
and  its  inhabitants.  Condemnation  was  ef- 
fected before  the  board  of  county  commis- 
sioners, which  made  an  award  of  compensa- 
tion to  the  plaintiff.  He  objected  to  the  con- 
demnation, but  did  not  perfect  an  appeal 
from  the  award  made  by  the  board.  Subse- 
quently he  brought  this  action,  and  In  the 
first  count  alleged  that  he  was  the  owner 
of  the  water  privileges  and  of  all  the  water 
in  the  river  between  the  Baden  dam  and  the 
Tunnel  dam,  that  the  defendant  had  taken 
water  there  without  right  from  October, 
1913,  to  October,  1915,  amounting  to  990,000,- 
000  gallons  and  had  sold  it  at  7  cents  per 
1,000  gallons,  aggregating  an  amount  and 
value  of  $69,300.  The  plaintiff  credited  the 
account  to  the  extent  of  2  cents  per  1,000 
gallons  for  the  expense  of  pumping  and  dis- 
tributing/ the  water,  and  asked  Judgment 
for  the  remaining  sum  of  $49,500  as  the  val- 
ue of  the  water  appropriated  by  the  defend- 
ant 

[1]  The  defendant  moved  to  strike  out  of 
the  first  count  the  averments  to  the  effect 
that  the  plaintiff  was  the  owner  of  the  wa- 
ter which  flowed  along  the  river  between 
the  two  dams,  and  which  alleged  a  right  to 
the  value  of  the  water  taken  by  the  defend- 
ant, and  also,  the  averments  relating  to  the 
money  received  by  the  defendant  from  the 
sale  of  the  water  to  the  people  of  the  city, 
and  this  motion  the  court  sustained.  The 
averments  stricken  proceed  on  the  theory 
that  a  recovery  may  be  had  for  the  value  of 
the  water  taken  from  the  river  by  the  de- 
fendant, rather  than  for  the  loss  or  injury 
wbldi  he  sustained  by  being  deprived  of  the 
use  of  the  water  taken  by  the  defendant. 
It  was  determined  ln|  Wallace  v.  City  of 
Winfield,  supra,  that  the  plaintiff  had  ac- 
quired water  power  rights  in  the  river,  and 
that  the  taking  of  water  at  the  lower  intake 
was  a  material  Interference  with  the  plain- 
tiff's rights,  by  not  only  diminishing  the 
quantity,  but  depriving  him  of  the  use  of 
the  water  to  which  he  was  entitled  under 
rights  previously  acquired.  For  this  inter- 
ference and  deprivation  he  Is  entitled  to 
reasonable  damages  to  the  extent  of  the  In- 
jury sustained  by  him.  However,  he  had 
no  title  to  the  water  in  the  river,  no  right 
to  sdl  it,  nor  to  recover  the  sale  price  of  wa- 
ter taken  from  the  river.  He  had  not  with- 
drawn the  water  from  the  river  and  reduced 
it  to  possession,  nor  had  he  taken  any  steps 
whldi  had  changed  its  character  and  given 
him  a  property  right  In  it  In  City  of  Syra- 
cuse V.  Stacey,  169  N.  T.  231,  215,  62  V.  B. 
354,  356,  the  court  said: 

"Water,  when  reduced  to  poesession,  is  prop- 
erty, and  it  mav  be  bought  and  sold  and  have 
a  market  value;  but  it  must  be  in  actual  pos- 
Bession,  subject  to  control  and  management. 
Running  water  in  natural  streams  is  not  proper- 
ty, and  never  was." 

Since  the  plaintiff  had  acqnlred  no  owner- 
ship In  the  water,  the  extent  of  his  recovery 
ia  tiifr  Injury  to  the  use  occasioned  by  the 


defendant  Unless  he  has  suffered  Injury 
from  the  Interference  with  his  rights  and 
the  deprivation  of  the  use  to  which  he  was 
entitled,  no  compensatory  damages  can  be 
recovered.  He  is  entitled  to  nominal  dam- 
agea  for  the  illegal  diversion  of  the  water, 
and  also  any  actual  damages  proven.  Clark 
V.  Allaman,  71  Kan.  206,  80  Paa  671,  70  lu 
B.  A.  971;  Price  v.  High  Shoals  Mfg.  Co., 
132  Ga.  246,  64  S.  B.  87.  22  L.  B.  A.  (N.  S.) 
684;  Elgin  Hydraulic  Co.  v.  City  of  Elgin, 
104  111.  476,  62  N.  E.  929;  Crawford  Co.  v. 
Hathaway,  67  Neb.  325,  93  N.  W.  781,  60  L. 
B.  A.  889,  108  Am.  St  Rep.  647;  Gillls  v. 
Chase,  67  N.  H.  161.  31  Aa  18,  68  Am.  St 
Rep.  645;  Harris  v.  Railway  Company,  163 
N.  C.  542,  69  S.  E.  623,  31  L.  B.  A.  (N.  S.) 
643,  138  Am.  St  Bep.  686,  and  note;  40 
Cyc.  552;  2  Famham's  Waters  and  Water 
Rights,  $  462;  Gould  on  Waters  (3d  Ed.)  | 
204.  The  motion  to  strike  was  therefore 
properly  allowed.  Whether  or  not  the  re- 
maining allegations  are  sufficient  to  entitle 
the  plaintiff  to  recover  damages  is  not  rais- 
ed by  the  motion.  In  the  judgment  it  is  re- 
cited that  no  request  for  permission  to 
amend  the  petition  was  made,  although  the 
defendant  offered  to  submit  to  a  judgment 
against  it  for  nominal  damages. 

[2]  In  the  second  count  of  the  petition,  to 
which  a  demurrer  was  sustained,  the  prin- 
cipal legal  question  presented  for  review  is 
whether,  having  previously  condemned  a 
right  to  take  water  from  the  river  above  the 
Baden  dam,  the  defendant  had  exhausted  the 
power  delegated  to  It  to  obtain  water  priv- 
ileges' at  the  lower  point  on  the  river.  In  the 
earlier  case  between  these  parties  the  court, 
after  speaking  of  the  former  condemnation 
and  the  infringement  of  the  plaintiff's  right 
by  the  attempt  to  take  water  at  the  lower 
location,  said: 

"The  duty  of  supplying  the  inhabitants  of  the 
defendant  dty  with  water  is  imperative,  and 
the  necessity  for  obtaining  water  at  this  place 
may  be  pressing  i  but  the  city  is  vested  with 
the  power  of  emment  domain  and  may  obtain 
the  ri^ht  to  take  water  from  the  stream  by  con- 
demnation and  the  nayment  of  compensation  to 
those  who  may  be  injured  or  from  whom  any 

Sroperty   rights   may   be   taken."     Wallace   v. 
ity  of  Winfield,  96  Kan.  36,  38,  149  Pac.  698. 

The  Legislature  has  determined  the  neces- 
sity and  expediency  of  condemning  a  right  to 
take  water  for  a  water  plant,  and  delegated 
to  cities  of  the  second  class  the  exercise  of 
that  power,  in  order  that  they  may  supply 
their  inhabitants  with  wato:.  Gen.  Stat 
1909,  {  1405,  as  amended  by  Laws'  1911,  c. 
lie.  The  necessity  for  the  appropriation  of 
the  right  to  take  water  Is  to  be  determined 
by  the  municipal  authorities  and  the  board 
of  county  commissioners  before  whldi  the 
proceedings  are  had.  It  is  conceded  that  the 
use  is  a  public  one,  and  the  courts  have  no 
authority  to  control  the  reasonable  exercise 
ot  die  poww  by  the  Legislature,  directly 
or  by  the  ofScers  to  whom  It  has  been  dele- 
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gated.    In  Irrigation  Oa  t.  Klein,  68  Kan. 
484,  488,  66  Pac.  684,  686,  It  was  said: 

'^nrta  may  not  interfere  to  Kmit  or  control 
the  discretim  of  the  law-making  jmwer  aa  to 
the  cliaracter,  qaality,  method  or  extent  of  the 
ezerdse  of  the  power  of  eminent  domain  by  a 
priTate  peraon  or  corporation  engaged  in  the 
promotioa  of  a  public  nac,  when  once  it  haa 
been  determined  uat  auch  nse  is  a  publio  onej' 
16  Cyc  629,  634;  note,  22  Ll  R.  A.  (N.  S.)  it 

Has  the  defendant  exhausted  the  right  to 
condemn  a  water  prlrllege  because  It  exer- 
daed  the  power  In  1883  at  a  point  more  than 
a  mile  abore  the  new  location?  All  property 
Is  h^d  subject  to  the  right  of  eminent  do- 
main, whenever  the  pabllc  necessity  requires 
it  It  Is  a  oontlnuoos  soyerelgn  right  wbldi 
cannot  be  extinguished.  The  fact  that  the 
power  delegated  by  the  Leglalature  to  the 
defendant  was  exercised  83  years'  ago  does 
not  argue  that  the  property  deemed  neces- 
sary for  public  use  at  that  time  meets  the 
requirements  of  the  present  time,  nor  does 
It  exhaust  the  power  where  those  Intrusted 
with  its  exercise  determine  that  additional 
or  other  property  is  necessary  to  the  public 
convenience  or  welfare.  It  was  expressly 
decided  in  &  B.  U.  P.  Bid.  Co.  t.  A.,  T.  & 
S.  F.  Bid.  Co.,  26  Kan.  669,  that  the  rig^t  of 
oninent  domain  was  not  exhausted  by  a  sin- 
gle exercise  of  the  power  and  that  a  previous 
condemnation  of  ground  for  depots'  and 
side  tracks  did  not  preclude  a  second  con- 
demnation, where  the  company  determined 
that  more  land  and  enlarged  faculties  were 
necessary  to  the  discharge  of  ita  duties  to  the 
public  In  a  later  case^  where  land  waa  con- 
demned for  abop  grounds  and  terminal  fftdl- 
itlea,  and  a  second  condennatlon  for  a  like 
porpoae  at  the  same  station  was  made  with- 
in a  year,  it  was  contended  that  the  second 
proceeding  was  iu'valld.  Tb»  court,  however, 
held  that  It  was  a  continuing  power,  whldi 
might  be  exerdsed  whenever  it  was  deemed 
to  be  necessary.  Smith  v.  Ballwajr  Oa,  90 
Kan.  757,  136  Pac.  268.  The  power  to  con- 
Aeaam.  is  given  to  the  dty  In  general  terms, 
and  nothing  In  the  language  of  the  act  In- 
dlcateer  a  legislative  purpose  to  limit  the  ex- 
ercise of  the  power  to  a  single  Instance  or  to 
<«e  set  of  proceedings^  It  is  a  right  which 
the  Legislature,  or  other  agency  to  which  the 
power  is  Intrusted,  cannot  bargain  away,  so 
as  to  prevent  Its  use  whenever  a  necessity 
arises.  In  Oo<dey's  OonstltutioDal  limita- 
tions (6th  Bd.)  644,  tt  te  said: 

"Whan  the  esisteiicft  of  a  particular  power 
la  the-  govanuaent  is  leoognised  on  th«  graand  of 
nccearity,  no  delegation  of  the  legialative  power 
by  the  people  can  be  held  to  vest  anthori^  in 
the  department  which  holds  it  in  trnst,  to  Dar- 
gain  away  sndi  power,  or  to  so  tie  up  the  Iwnda 
of  tlie  govamment  aa  to  preclude  tta  repeated 
enrelae,'  as  often  and  under  auch  circumstance* 
at  the  needa  of  the  government  may  require. 
Tor,  if  this  war*  otherwise,  the  authority  to 
DMia  laws  far  the  govanunent  and  wdfare  of 
the  state  ndght  be  ao  exercised,  in  strict  con- 
formity with  Ita  ConstitntioD,  aa  at  length  to 
preelnde  the  state  perfbrmlug  its  ordinary  and 
Btial  fnnctiona,  aad  the  agent  chosen  to  gov- 


ertt  the  atain  might  put  an  end  to  the  state  Itadf. 
It  must  follow  that  any  legislative  bargain  in 
restraint  of  completa,  continuoua,  and  repeated 
exercise  <d  Ae  nght  of  eminent  domain  is  un- 
warranted and  void,"  etc. 

See,  also,  C.  &  B.  I.  B.  B.  Co.  v.  Pecvie,  222 
IlL  396,  78  N.  a  748;  C.  *  N.  W,  By.  Co. 
V.  Mechanics'  Inst,  239  111.  197,  87  N.  B.  983 ; 
St  L.,  H.  &  K.  a  By.  Co.  V.  Hannibal  Union 
Depot  Co..  126  Mo.  82.  28  S.  W.  483;  Kan. 
&  Tex.  Coal  By.  v.  Northwestern  Coal  A 
Mining  Ca,  161  Mo.  288,  61  S.  W.  684,  61 
U  B.  A.  936,  84  Am.  Bt  Rep.  717;  Johnson 
V.  Utlca  Waterworks  Company,  67  Barb.  (N. 
Y.)  416. 

The  facilltleB  at  the  old  location  may  be 
wholly  Inadequate  at  the  present  time,  and 
the  conditions  that  exist  there  may  be  such 
as  to  demand  a  change  of  intake.  The  city 
is  growing,  and  it  is  easy  to  understand  that 
a  plant  deemed  to  be  snlBclent  for  the  peo- 
ple a  third  of  a  century  ago  would  not  be 
sufDdent  to  meet  the  demands  for  the  great- 
er population  or  to  subserve  the  present  pub- 
lic Interest  It  devolved  upon  the  officers 
intrusted  with  the  delegated  power  and  dls- 
cretlon  to  determine  what  the  public  interest 
required,  the  expedlMicy  of  making  the 
change,  the  suitableness  of  the  location  for 
the  new  Intake,  and,  having  decided  It  in 
good  faith,  the  court  cannot  substitute  its 
Judgment  tat  theirs:  The  distance  between 
the  two  locations  shows  that  the  second  con- 
demnatloa  la  not  the  mere  taldng  of  rights 
already  possessed  by  the  defendant,  and  un- 
der the  peUtloa  tt  cannot  be  held  that  the 
necessity  for  the  condonnatloD  did  not  exist, 
nor  that  the  power  was  fMmduIently  or  Il- 
legally exercised. 

nie  Judgment  of  the  dlstilet  court  !•  at- 
filmed.    All  the  Justices  concorrlns. 


KIBKPATBICK  v.  ABRAHAMS  at  sL 

NATIONAIi  COUNOIIi  OT  KNIGHTS  AND 
LADIBS  OF  SBCUBITT  v.  FABBBLLY. 

(No.    20816.) 

(Supreme  Court  of  Kansas.    July  8,  1916.) 

(Syttabut  by  the  Oovrt.) 

1.  InstniANcii    9=9693— Fbatkbital    BxirxnT 

SOCIKTIBS— OBOARIZATIOIT. 

Since  the  act  of  1898,  providing  for  the  or- 
ganisation and  regulation  of  fraternal  bvM- 
ndary  societies,  took  effect,  constitutions  of 
socienes  organized  before  1888  and  continuing 
to  do  bnaineas  under  the  act  without  reincor- 
poration are  to  be  treated  in  the  light  of  articles 
of  association  or  diarters  under  t£e  act  so  far 
as  they  relate  to  the  same  subjects,  induding 
provisions  relating  to  plan  of  organization  and 
provisions  for  amendment 

[Bd.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  §  1833 ;   Dec.  Dig.  «=»693.] 

2.  IifsrraARCx    «=3693— Fbatebrai.    BsifKin 
Socixms— GoHsnTTmoR— AiONDiaNT. 

Hie  plan  of  organization  of  such  a  aodety, 
set  forth  in  ita  constitution,  eaanot  be  ammded 
by  a  simple  by-law  not  enacted  according  to  the 
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proytsion.  of   the   constitatioii   relating   to   its' 
amendment 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  i  1833;   Dec.  Dig.  «8=>693.] 
3.  iNStTBANCE    «=»693— Peatkenal    Benefit 

Insobanok— Constitution  and  Bt-I^aws. 
Section  66  of  the  by-laws  of  th«  Knights  and 
Ladies  of  Security,  a  fraternal  beneficiary  socie- 
ty of  the  character  described  in  paragraph  1 
above,  providing  thaf  appointments  by  the  Na- 
tional President  to  committees  the  members  of 
which  become  ex  officio  members  of  the  supreme 
legislative  body  shall  not  become  effective  until 
approved  by  the  National  Executive  Council, 
contravenes  section  2  of  article  4  of  the  consti- 
tution of  the  order,  giving  the  president  uncon- 
ditional power  to  make  such  appointments. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1833 ;   Dec.  Dig.  «=>693.] 

West,  J.,  dissenting. 

Original  application  by  W.  B.  Kirkpatrlck, 
as  National  President  of  tbe  Knights  and 
Ladies  of  Security,  for  writ  of  mandamus  to 
John  Abrahams  and  others,  and  application 
by  the  National  Council  of  the  Knights  and 
Ladies  of  Security,  for  writ  of  quo  warranto 
to  B.  P.  F^rreily.  The  ai^licant  in  the  man- 
damus proceeding  held  entitled  to  writ  of 
mandamus,  but  necessity  tberefor  obviated 
by  compliance  by  defendants  with  demands 
of  plaintiffs,  and  costs  taxed  to  the  National 
Council,  the  plaintiff  In  tbe  quo  warranto 
proceeding. 

Edwin  D.  McEeeyer,  of  Topeka,  for  plain- 
tiffs. Blair,  Magaw  8c  Llllard  and  A.  M. 
Harvey,  all  of  Topeka,  for  defendants. 

BTJBOH,  3.  Tbese  actions  inyolre  the 
question  whether  or  not  appointments  to  cer- 
tain committees  by  the  National  President  of 
the  Knights  and  Ladies  of  Security  require 
tbe  apptoral  of  tbe  National  Executive  Com- 
mittee. 

The  Knights  and  Ladies  of  Security  is  a 
fraternal  beneficiary  society  operating  under 
chapter  23  of  the  Laws  of  1898.  Tbe  su- 
preme governing  body  is  the  National  Coun- 
cil. Tbe  laws  of  the  order  consist  of  a  con- 
stitution comprising  eight  articles  and  a 
code  of  laws  comprising  noiperous  sections. 
Article  4  of  tbe  constitution  proyides  for  a 
National  'Executive  Committee  and  several 
other  committees,  including  a  Law  Commit- 
tee.   Section. 2  of  article  4  reads  as  follows: 

"The  National  Executive  Committee  shall  be 
composed  of  the  National  President  National 
Secretary,  and  three  other  members  to  be  elected 
by  the  National  CouncUi  The  other  committees 
shall  be  composed  of  three  members  each,  to  be 
appointed  by  the  National  President,  as  soon 
after  his  election  and  iustallatipn  as  is  practi- 
cable, who  shall  be  ex  officio  members  of  the 
National  Council." 

Tbe  National  President  made  the  appoint- 
ments which  be  is  authorized  to  make,  In- 
cluding the  appointment  of  H.  P.  Farrelly 
as  a  member  of  the  Iaw  Committee.  Sec- 
tion 96  of  the  laws  of  the  order  reads  as  fol- 
lows: 

"Any  appointment  made  by  the  National  Pres- 
ident to  committees  shall  not  become  effective 


until  approved  by  tiie  National  Bxecadve  dom- 
mittee.* 

The  National  Executive  Committee  refused 
to  approve  the  National  President's  appoint- 
ments. In  the  first  case  the  National  Presi- 
dent asked  for  a  writ  of  mandamus  to  com- 
pel tbe  National  Executive  Committee  to  ap- 
prove bis  appointments.  Farrelly  Intervened, 
claiming  his  appointment  was  valid  without 
tbe  approval  of  the  National  Executive  Com- 
mittee. The  other  proceeding  is  one  of  quo 
warranto,  brought  against  Farrelly  to  test' 
his  authority  to  act  as  a  meml>er  of  the  I<aw 
Committee  without  approval  of  bis  appoint- 
ment by  the  National  Executive  Committee. 
The  decision  in  each  case  depends  on  the  ef- 
fect, if  any,  to  be  given  section  56  of  tlie  laws 
of  tie  order. 

Tbe  Knights  and  Ladles  of  Security  was 
organized  in  1882  as  a  body  corporate  with- 
out capital  stock,  under  the  provisions  of 
section  1  of  chapter  89  of  the  Laws  of  18T9, 
relating  to  the  organization  of  benevolent  as- 
sociations. Under  that  act  it  bad  the  same 
power  to  make  by-laws  for  the  regulation  of 
Its  affairs  as  other  corporations;  that  is,  as 
provided  in  section  19  of  chapter  23  of  tbe 
General  Statutes  of  1868,  which  reads  as  fol- 
lows: 

"The  directors  or  trustees  may  adopt  by-laws 
for  the  government  of  the  corporation;  but  such 
by-laws  may  be  altered,  changed  or  amended  by 
a  vote  of  the  stockholders,  at  an  election  to  be 
ordered  for  that  purpose  by  the  directors  or 
trustees,  on  the  written  application  of  a  ma- 
jority of  the  stockholders  or  members."  Gen. 
Stet  1909,  {  1737. 

Since  there  wwe  no  stookbolders  the  board 
of  directors  alone  had  power  to  eiuutt  by- 
laws. Steele  v.  IJel^bone  Association,  S& 
Kan.  680,  682,  148  Pac.  661.  Probably  this 
method  was  not  followed,  rnd  whatever  laws 
the  society  had  for  its  government  depended 
on  adoption  by  acts  and  conduct  of  tiie  soci- 
ety and  its  ofScers,  ratber  than  by  express 
vote  or  written  manifestation  of  ttie  board 
of  directors. 

In  June,  1898,  the  order  had  a  lodge  sys- 
tem, with  ritualistic  form  of  work  and  a 
representative  form  of  government     Mem- 
bers of  tbe  order  were. united  in  subordinate 
councils  under  tbe  Jurisdiction  and  control 
of  tbe  National  Council.     Subordinate  conn-' 
cUs  were. entitled  to  sendTepresentatiyes  to 
meetings  of  tbe  National  Council.    Tbe  pre- 
siding officer  of  a  subordinate  council  was' 
called  the  president    Tbe  organization  and 
government  of  tbe  society  was  provided  for 
In  a  constitution  comprising  10  articles,  an4 
a  code  of  laws  comprising  16  articles,  divided ' 
into  numerous  sections.    The  constitution  re- 
lated to  fundamental  subjects,  indicated  by " 
the   following   article   headings:     Article    I, 
Name,  Purpose,  System  and  Territory}  ar- 
ticle II,  National  Council — Composition  and 
Powers;    article    III,    Officers    of    National 
Council;  article  IV,  Conunlttees  and  Their, 
Duties;  article  Y,  Beneficiary  Certificates ;  ■ 
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article  TI,  Bcserve  Fnnd ;  article  VII,  Meitt 
bershlp;  article  VIII,  Who  Only  may  be 
Beaefldariea;  article  IX,  Officers  of  Subordi- 
nate Councils;  article  X,  AaendnieiubB.  Xbe 
National  Conncll  was  given  supreme  legtsla- 
tlTe  authority,  including  power  to  amend  the 
oonstitatlon.  Power  to  amend  the  constltu- 
tion  was  limited  by  article  10  as  follows: 

"This  constltatian  may  be  amended  in  tbe  fd- 
lowiDg  manner,  and  none  other:  All  propose 
nmenilmeDts  shall  be  made  in  writiox  and  siKned 
by  five  past  presidents,  and  sent  to  the  National 
Seci«tary  not  later  than  ninety  days  prior  to 
the  meetinx  of  the  National  Connril,  when  it 
shall  be  the  duty  of  the  National  Secretary  to 
bare  the  saine  printed  and  to  send  a  copy  to 
each  sabordinate  conned  and  to  each  representa- 
tire.  All  amendments  to  be  in  force  when 
adopted  and  promulgated  by  the  National  CoiWr 

This  article  remained  In  force  until  1906, 
when  it  was  changed  In  some  particulars,  bat 
the  requirement  of  a  written  proposal,  signed 
by  five  persons  belonging  to  a  designated 
dass,  transmitted  to  tbe  National  Secretary 
before  the  meeting  of  the  National  Council, 
and  service  by  the  National  Secretary  of  a 
printed  copy  of  the  proposed  amendment  on 
each  duly  elected  subordinate  council  lepie- 
eentatlTe,  has  never  been  departed  from. 

Article  15  of  the  laws  provided  for  their 
amendment  as  follows: 

"These  laws  may  be  amended  by  a  majority 
vote  of  the  National  Council  at  any  regular 
meeting,  and  all  amendments  shall  take  effect 
and  be  in  force  from  and  after  the  publication 
of  the  same  in  the  Journal  of  Proceedings  of 
the  National  Council,  or  as  otherwise  ordered." 

Section  2  of  article  4  of  the  constitution 
gave  the  National  President  power  to  ap- 
pobit  members  of  named  committees  other 
than  the  Executive  Committee*  including 
members  of  the  Law  Committee,  who  became 
ex  officio  members  of  the  National  Council. 
This  section  of  this  article  has  been  changed 
In  some  particalars  not  material  here,  but  it 
has  never  been  amended  In  respect  to  the 
po,wer  of  the  National  President  to  appoint 
members  of  committees  of  the  National  Coun- 
cil other  than  the  Executive  Committee. 

[1]  Such  was  the  constitution  of  the  order 
wben  the  statute  of  1898,  providing  for  the 
organization  and  regulation  of  fraternal  ben- 
eficiary societies,  orders,  and  associations 
was  passed.  Laws  1898,  c.  23.  Section  1  of 
the  act  of  1898,  as  amended  by  Laws  of  1899, 
c:  147,  t  Ij  reads  In  part  as  follows : 

"A  fraternal  beneficiary  association  is  hereby 
declared  to  be  such  a  corporation,  society  or 
Tolontaiy  association  of  individuals,  formed  or 
organiied  into  a  lodge  system  with  ritualistic 
form  of  work,  or  composed  of  mc'faibers  of  an 
order  or  society  having  a  lodge  system  with 
ritualistic  form  of  work,  or  of  such  members, 
their  wivesk  widows,  or  daughters,  as  shall  make 
provision  for  tbe  pasonent  of  benefits  in  case 
of  death,  sicknestr,  or  temporary  or  permanent 
disability,  and  shall  be  carried  on  for  the  sole 
benefit  of  its  members  and  their  beneficiaries, 
and  not  for  profit.  Every  fraternal  beneficiary 
association  as  berein  defined  shall  have  a  renre- 
mntative  form  of  government,  with  provisions 
for  corporate  meetings,  and,  subject  to  aim- 
pliance  '  with  its  constitution  and  laws,  shall 
luke  provision  for  tbe  payment  of  benefits  in 


ease  of  death,  and  may  make  provision  for  pay- 
ment of  benefits  in  case  of  sickness,  temporary 
or  permanent  disability,  either  as  a  result  of 
disease,  accident,  or  old  age."  Gen.  Stat.  1909, 
i  4308. 

Section  7  of  the  act  of  1898  provided  that 
the  organization  of  a  fraternal  beneficiary 
Bodety  might  be  accomplished  by  filing  with 
the  superintendent  of  Insurance  a  signed  and 
acknowledged  document  -which,  on  approval 
and  on  compliance  with  certain  formalities 
and  the  payment  of  certain  fees,  became  its 
charter  under  the  name  of  Article  of  Associa- 
tion. It  was  provided  that  Articles  of  As- 
sociation should  state  among  other  thfegs 
the  following: 

'"The  object  or  purpose  for  which  the  incor- 
poration is  soupht,  including  the  plan  of  organi- 
sation and  method  of  ccmducting  the  businesst 
including  provision  for  corporate  meetings  for 
the  adoption  or  nmendmcnt  of  articles  of  associ- 
ation and  by-laws  and  the  election  of  oBicers.' 
Gen.  Stat.  1909,  {  4809. 

Societies,  already  organized  and  having  the 
right  to  do  business  within  the  state  as  pro» 
vlded  by  the  act,  were  entitled,  on  compliance 
with  certain  conditions,  to  certificates  author- 
izing them  to  do  business  within  the  state. 
Gen.  Stat.  1909,  {  4308.  Privilege  to  rein- 
corporate under  the  act  was  granted  (section 
4308),  but  all  fraternal  beneficiary  societies, 
as  defined  by  section  1  of  the  act,  were  to 
be  governed  by  the  provisions  of  the  act, 
and  were  exempted  from  the  provisions  of 
other  insurance  laws  (section  4303).  Socle- 
ties  organized  under  the  act  were  created 
bodies  oorporate,  with  power  to  adopt  by-laws 
and  with  power  to  amend  articles  of  associa- 
tion In- the  manner  prescribed  by  by-laws. 

The  organization  and  scheme  of  the 
Knights  and  Ladles  of  Security  corresponded 
so  well  to  the  legislative  requirements  that 
reincorporation  was  not  necessary.  What  is 
noiw  section  66  of  the  lawsof  the  order,  plac- 
ing a  UmltatloQ  etx  the  constitutional  pow^r 
of  the  National  President  to  aiv>olnt  oommlt- 
tees,  came  Iqto  the  code  in  the  year  1900  as 
a  simple  law'  enacted  under  the  National 
Council's  ordinary  legislative)  power,  and  not 
as  an  amendment  to  tbe  constitution  and 
without  the  constitutional  provision  relating 
to  amepduieot  of  that  doeument  having  been 
changed. 

[2]  The  legislation  of  1898  dealt  with  con- 
dltion^  as  it  found  them>.  Majpy  c^rporatioiui 
and  voluntary,  associations  of  the  mutual 
benefit  kind  were  doing  business  in  the  state. 
They  had  adopted  rules  for  their  own  govern- 
ment. .  It  was  customary  to  divide  these 
rules  into  two  partai  the  constitutioa  and  the 
laws  or  by-laws.  Is  the  constitution  the 
name  and  purposes  of  the  assooiation  were 
usually  specified,  and  the  general  frame  of 
the  government  set  forth.  The  provisions  of 
the  constitution  were  always  regarded  as 
fundamental,  and  special  restrictions  on  tbe 
method  of  changing  tbem  .were  habitually 
imposed.  la  the  bylaws  rules  for  tbe  con- 
duct of  the  affairs  of  tbe  association  under 
the  constitution  were  ntated.,  and  because 
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trequent  liibdlflcatlon'  to  meet  dianged  and 
changing  conditions  might  be  necessary,  lit- 
tle formality  in  amending  them  wbb  tegulr- 
ed.  Once  adc^ted,  whether  by  a  corporate 
or  by  an  Incorporate  society,  the  oonstlta- 
tlon  was  regarded  as  the  fixed  and  perma- 
nent agreement  between  members,  officers, 
and  oonstltnent  and  governing  bodies,  and  in- 
terested persons  felt,  and  had  a  right  to  feel, 
that  It  wonid  not  be  abrogated  or  changed 
except  in  strict  compliance  with  the  method 
underwritten  In  the  article  relating  to  amend- 
ment. Perhaps  in  the  case  of  incorporated 
Bodies  the  popular  view  of  the  distinction 
between  constitution  and  by-laws  cut  across 
legal  theories,  but  that  view  persisted  and 
predominated  neTertheless.  When  the  notion 
of  the  mutual  benefit  society  became  clearly 
ooncdTed,  assodatioDs  multiplied  with  great 
rapidity.  Promoters  and  managers  often 
reaped  considerable  profit  and  advantage  and 
sometimes  some  distinction,  and  there  .were 
frequent  struggles  for  the  control  of  organ- 
iBatlona.  The  rights  of  members  and  ben- 
eficiaries became  a  subject  of  great  import 
tance,  and  the  integrity  of  adopted  rules  of 
associated  life  became  a  matter  of  serious 
social  concern.  When  the  Legislature  ap- 
proached the  subject  of  regulating  fraternal 
ben^dary  aasodations.  It  took  cognizance 
of  the  fact  that  the  thoughts,  habits,  and 
practices  of  the  i>eople  had  refused  to  con- 
form to  the  grooves  of  the  law  relating  to 
private  corporations  organized  for  profit  and 
having  capital  stock,  and  recognized  in  the 
first  section  of  the  act  of  1898  that  such  an 
assodation  would  have  "its  constitution  and 
laws."  Before  1888  corporate  charters  were 
not  required  to  contain  anything  with  re- 
spect to  the  adoption  and  amendment  of  by- 
laws and,  as  already  Indicated,  the  enact- 
ment of  by-laws  was  left  raitirely  to  boards 
of  directors  and  trustees,  subject  to  modifica- 
tion by  stockholders  at  stockholders'  meet- 
ings ordered  for  the  purpose.  By  the  act  of 
1898  corporate  charters  were  required  to  set 
forth  the  plan  of  organization.  Including  pro- 
vision for  the  adoption  and  amendment  of 
by-laws.  Whatever  these  provisions  may  be, 
tbey  are  portions  of  the  articles  of  assoda- 
tion, and  officers,  committees,  legislative 
bodies,  subordinate  bodies,  members,  and  ben- 
efidarles  are  all  bound  by  them.  They  are 
fundamental  in  diameter,  and  cannot  be 
■dianged  except  according  to  rules  lawfully 
prescribed.  Supreme  legislative  bodies,  for- 
merly dothed  with  power  to  make  and  un- 
make rules,  whether  stated  in  the 'form  of 
constitution  or  of  by-laws,  and  consequently 
with  power  to  execute  legislative  coups,  are 
no  longer  supreme,  but  must  act  according 
to  diarter  limitations.  Indeed,  the  popular 
notl<Hi  of  the  supremacy  of  the  constitution 
of  a  sodety  over  its  legislative  body  has 
triumphed,  and  has  been  given  expression  in 
the  statute  book  so  far  as  mutual  benefit  aa- 
sodations are  concerned. 
After  the  act  of  1888  took  tfect  ttie 


ELuights  and  Ladies  of  Security  could  not 
continue  to  do  business  unless  its  plan  of  or- 
ganization and  method  of  doing  businen  cor- 
responded to  those  of  corporations  whldi 
might  be  formed  under  the  act.  Its  plan  of 
organization  and  method  of  doing  business 
did  conform  to  the  statute,  and  reincorpora- 
tion was  not  necessary.  Essential  features 
of  artides  of  assodation  under  the  statute 
were  embraced  In  the  constitution,  which  in- 
cluded express  provisions  fully  covering  the 
subject  of  amendment  Other  matters  were 
covered  by  by-laws  which  contained  a  provl- 
don  relating  to  their  amendment.  Without 
the  statute  simple  good  faith  on  the  part  of 
the  National  Coundl  required  that  it  should 
not  arbitrarily  disregard  provisions  of  the 
constitution,  whatever  its  strict  legal  power 
might  be,  and  the  court  is  of  the  opinion  the 
purpose  of  the  statute  was  that  constitution- 
al provisions  of  corporations  continuing  in 
business  without  reincorporation  should  be 
regarded  lix  the  same  light  as  articles  of 
association  of  corporations  formed  under 
the  act,  so  far  as  they  relate  to  the  same 
subjects,  Induding  stated  provisions  for 
amendment 

The  constitutional  provision  giving  the 
National  President  power  to  make  appoint- 
ments to  office  was  important  because  it  re- 
lated to  the  subject  of  membership  in  the 
National  Goimdl,  a  material  feature  of  the 
plan  of  organization,  and  the  power  granted 
could  not  be  infringed  upon  except  by  an 
amendment  of  the  constitution  adopted  after 
written  proposal  signed  by  qualified  persons 
and  service  of  printed  copies  on  elected  rep- 
resentatives of  subordinate  councils. 

[3]  Conflicts  between  provisions  of  the  by- 
laws of  a  fraternal  beneficiary  sodety  are  to 
be  resolved  in  the  same  manner  as  confiicts 
between  statutes.  Supposedly  conflicting 
provisions  are  to  be  harmonized  and  each 
given  effect  if  possible.  It  is  not  easy  to 
give  any  effect  to  law  66.  While  the  Na- 
tional Council  could  not  limit  the  National 
President's  power  of  appointment  without  a 
constitutional  amendment  it  had  plenary 
power  over  the  Executive  Committee  and, 
so  far  as  the  Executive  Committee  is  con- 
cerned, could  require  it  to  approve  the  Na- 
tional President's  appointments.  Perhaps 
such  approval  might  serve  as  a  sort  of  au- 
thentication or  attestation  or  witnessing  of 
the  National  President's  act 

It  Is  argued  from  evidence  taken  that  the 
right  of  the  Executive  Committee  to  approve 
or  disapprove  appointments  under  law  56 
has  never  been  questioned.  On  the  other 
hand,  it  Is  ai^ed  that  appdntmenta  of  the 
National  President  have  always  heretofore 
been  accepted  and  approved  without  ques- 
tion. The  constitution  !■  no  longer  a  mat- 
ter, between  friends,  and. the  conrt  prefers 
to  rest  the  rights  of  the  parties  on  the  writ- 
ten laws  of  the  order. 

Because  a  regular  meeting  of  the  National 
Council   was    about   to   be   hdd,   dedslona 
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Of  the  two  caaea  werie  announced  aa  aoon  as 
possible  after  the  hearing.  The  foregoing 
oi)inlon  atates  the  reaaons  for  the  dedalons. 
OSie  Bxecnttre  Cknnmlttee  apivoTed  the  Na- 
tional Presldenf  a  appotntmenta,  and  thiia  ob- 
Tlated  all  necessity  for  the  lasnance  of  a 
writ  against  them.  Both  proceedings  were 
proaecuted  In  an  official  capacity  and  sub- 
■esred  the  same  pnrpoae,  an  Interpretation 
of  the  lawa  of  the  order.  They  will  be  treat- 
ed as  having  been  coDsolidated,  and  the 
casta  will  be  taxed  to  the  National  Ooundl, 
the  plaintiff  In  the  quo  warranto  proceeding. 

JOHNSTON,  a  3n  and  MASON,  POB- 
TSB,  MAKaHALL  and  DAWSON,  JJ.,  con- 
cnnliiC. 

WEST,  J.  (dissenting).  The  foregoing 
opinion  correctly  decides  a  case  InrolTlng  a 
private  family  quarrel  with  which  we  should 
hare  nothing  whaterer  to  do.  The  Legisla- 
ture guarded  against  going  thus  afield  when 
it  prescribed  that  a  writ  of  mandamus  may 
be  issued  to  compel  the  performance  of  any 
act  which  the  law  spedflcaUy  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion. Gen.  Stat.  1909,  {  6310  (Ck>de  CIt. 
Proc.  i  714).  What  office,  what  trust,  or 
what  station,  what  act  speclflcally  enjoined, 
by  what  law  do  we  find  In  the  record?  None. 
The  case  should  be  dismissed.  Reno  Lodge 
y.  Grand  Lodge,  64  Kan.  73,  37  Pac.  1003,  26 
L.  B.  A.  98;  Supreme  Lodge  t.  Baymond,  67 
Kan.  647,  47  Paa  533,  49  L.  B.  A.  873;  Moore 
T.  National  Ooundl,  66  Kan.  452.  70  Pac. 
8S2;  Stadler  t.  Bnal  Brith,  5  Ohio  Dec:  (Re- 
print) 221.  8  Am.  Law  Bee.  689;  29  Oye.  199. 


MARSHALL  ▼.  FARMERS'  &  BANKEBS' 

LIFD  IN&  OO.    (No.  20053.) 
(Supreme  CSonrt  of  Kansas.    July  8,  1916.) 

fSyBo&M  »v  the  Oowrt.) 

1.  IirsQBAncB    «=>349(3)— FoaniTCBs— NoiT- 
PATXxifT  OF  PsBiinru  Nora. 

Where  a  promissory  note  is  taken  for  a  pre- 
ffllam  en  a  life  insnranoe  policy,  and  the  insur- 
ance poUey  provides  tiiat  the  note  is  not  to  be 
eonaidered  as  a  payment  of  the  premium,  but 
only  an  extension  of  time  (or  payment,  and  tliat 
a  faflnre  to  pay  the  note  at  maturity  shall  for- 
feit the  poUor,  a  d^ralt  in  payment  of  the  note 
rdierea  the  insuianoe  company  from  payment 
of  tiM  policy. 

(ESd.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  H  897,  898;    Dec.  Dig.  «=9349(3)0 

2.  InsDaAHOB    «=9349(3)— FoamrUBK— Non- 
PAnainr  or  PaEKimf  Nora. 

Where  a  promissory  note  is  taken  for  a  pre- 
ndnm  on  a  life  insurance  policy,  payable  to  the 
agent  of  the  insurance  company  and  is  recelTed 
Iv  him  aa  agent  for  the  company  and  delivered 
\^  him  to  the  company,  the  msnrance  company 
is  die  owner  of  the  note  from  the  inception  of 
die  transaction,  and  if  the  note  is  not  paid  to 
the  company  at  maturity,  the  forfeiture  clause 
in  the  policy  for  nonpayment  of  the  premioa 
note  wiU  protect  the  insurance  company. 

[IBd.  Nbte^— For  other   cases,   see   Insurance, 
Cent.  Dig.  M  897,  898;    Dec.  Dig.  «=»848(3)3 


8.  iRsuuROB    «B>849(3)— FosrammB— Mom- 

PATioNT  OF  Fbuuuv  Nora. 
Where  a  premium  note  is  taken  by  the  agent 
of  an  insurance  company  in  his  capacity  as 
agent  and  the  note  is  delivered  to  tlie  company, 
and  by  an  arrangement  between  the  agent  and 
the  company,  he  is  conditionallT  charged  with 
the  company's  share  of  the  premium,  the  cliarge 
to  be  remitted  If  the  note  is  not  paid,  the  premi- 
um note  belongs  to  the  insnranoe  company  from 
tiie  inception  of  the  transaction,  notwithstanding 
that  It  is  payable  to  the  agent :  and  where  the 
policy  issued  to  the  maker  of  the  note  provides 
that  the  obligation  of  the  policy  ahall  be  void, 
unlesa  the  note  is  paid  at  maturity,  a  failure 
of  the  assured  to  pay  the  premium  note  avoins 
the  policy. 

[Ed.  Note.— For  other  cases,  see  Insuraneeu 
Cent.  Dig.  H  897,  898;    Dec.  IMg.  «c9349(3).l 

4.  IWBUaANCK      «=9349(3)— FoKFXITtrB*— NoK- 

patuxht  of  Pbeiuuv  Non:. 
A  life  insurance  policy  was  issued  to  the 
husband  of  the  plaintiff  beneficiary.  The  policy 
provided  that  it  should  be  void  if  any  premium 
or  premium  note  was  not  paid  when  due.  The 
insured  gave  his  note  for  tne  first  premium,  de- 
faulted in  its  payment,  and  soon  after  died.  The 
note  was  made  payable  to  tlie  agent  of  the  in- 
surance company,  bnt  it  was  admitted  tliat  he 
merely  received  it  in  his  capacity  as  agent,  and 
that  he  delivered  it  to  the  company.  It  was  also 
admitted  that  for  the  convenience  of  the  insur- 
ance company  and  its  agent,  and  agreeable  to 
an  understanding  between  them,  when  a  premi- 
um note  was  taken  for  an  insurance  policy,  the 
agent  should  be  conditionally  charged  with  the 
company's  share  of  the  premiuhi,  and  that  the 
charge  should  be  remitted  if  the  note  was  not 
paid,  but  that  in  snch  case  the  agent  should  pay 
the  medical  fee  for  ezamininf;  the  applicant  for 
the  policy.  Held,  that  the  msurance  company 
was  interested  in  the  premium  note  as  owner 
from  the  inception  of  the  transaction,  and  that 
these  admissions  show  that  credit  was  not  in- 
dependently extended  to  the  applicant  by  the 
agent  on  his  own  responsibility,  and  that  by  the 
plain  terms  of  the  policy  the  default  of  tlie  in- 
sured to  pay  the  premium  note  when  due  relieved 
the  insurance  company  from  liability  on  the 
death  of  the  insureo. 

[Ed.  Note.— For  other  caaea,  see  Insnrance. 
Gent  Dig.  H  897,  898;    DecTbig.  «s>349(3)]] 

6.  LlABILITT  ON  Ihbukaicok  Fouot— Skttu- 
mNT  Sustained. 
The  alienations  of  fact  and  admissions  of 
facts  relating  to  a  aettl^nent  of  a  debatable 
liability  on  an  insurance  policy  examined,  and 
the  settlement  sustained. 

Appeal  from  District  Court,  Sumner  (bounty. 

Action  by  Maud  L.  Marsliall  against  the- 
Farmers'  &  Bankers'  Life  Insurance  Com- 
pany. From  a  Judgment  for  plaintifl.  de- 
fendant  appeals.  Beversed,  with  instruc- 
tions. 

J.  A.  Brabacber,  of  Widilta,  and  James 
Lawrence,  of  Wellington,  for  appellant  W. 
W.  Schwinn,  of  Wellington,  for  appellee. 

DAWSON,  J.  The  defendant  issued  a  life 
insurance  policy  to  Guy  G.  Marshall,  and 
the  plaintiff  was  named  as  beneficiary,  for 
the  amount  of  the  first  premium,  $41.72. 
Marshall  gave  his  promissory  note  due  in  90> 
days,  payable  to  a  C.  Alexander,  the  de- 
fendant's local  agent,  who  turned  It  over  to 
the  company.  MarsbaU  defaulted  in  the  pay- 
ment of  the  note  and  died  a  few  months 
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later.  Some  days  after  bis  death,  an  at- 
torney for  the  insurance  company  called  on 
Mrs.  Marshall,  the  plaintiff,  and  informed  her 
that  the  defendant  had  never  received  any- 
thing on  the  policy,  and  that  the  policy  was 
void.  He  showed  the  plaintiff  the  note  given 
by  Mr.  Marshall  to  Alexander  and  stated 
that  the  note  belonged  to  the  defendant  and 
was  given  in  payment  of  the  first  premium; 
but  the  defendant's  attorney  also  told  her 
that  his  company  desired  to  do  something 
for  her  as  a  matter  of  good  will.  The  attor- 
ney ottered  to  pay  the  funeral  expenses, 
1154.50,  and  surrender  the  note  to  plaintiff 
if  she  would  surrender,  the  policy  and  ler 
ceipt  it  in  full.  Relying  on  these  statements 
of  defendant's  attorney,  Mrs.  Marshall  ac- 
cepted tJ^s  proposition  and  the  bargain  was 
carried  out  accordingly.  Some  months  after- 
wards the  plaintiff  filed  this  action,  setting 
up  these  facts  and  alleging  that  she  would  not 
have  accepted  the  |154.{S0  and  the  note  and 
would  not  have  surrendered  the  policy  or 
bave  given  a  receipt  except  for  her  belief 
In  the  attorney's  statements.  Ibe  petition 
further  alleged  that  these  statements  were 
untrue  and  known  by  the  insurance  company 
to  be  nntrue  wbea  made,  and  that  they  were 
made  to  induce  the  plaintiff  to  surrender  the 
policy,  and  for  the  purpose  of  wrongfully 
avoiding  the  payment  due  to  ber  thereunder, 
and  that  she  was  misled  and  deceived.  She 
prayed  Judgment  for  the  face  of  the  policy, 
leas  the  sum  paid  her  in  the  settlement. 

The  insurance  company  answered,  setting 
up  the  written  application  of  the  deceased, 
in  which  was  the  following: 

"(10)  That  if  any  note  or  other  obligation  is 
taken  for  any  premium  or  part  thereof,  such 
note  or  obligation  shall  not  be  a  payment  there- 
of, but  only  an  extension  of  time  of  payment  of 
the  same,  and  failure  to  nay  said  note  or  other 
obligation  at  maturity  shall  work  a  forfeiture  of 
all  previous  payments,  except  as  provided  In 
the  policy." 

The  answer  also  pleaded  the  following 
clause  in  the  policy: 

"Failure  to  pay  any  premium  or  any  note  or 
interest  thereon  given  in  extension  of  the  time 
of  payment  of  any  premium  on  this  policy,  when 
due,  shall,  except  as  Ticrein  otherwise  provided, 
void  this  policy  and  forfeit  all  premiums,  paid 
hereon  to  tl^e  company,  and  terminate  and  for- 
feit the  insured's  r^ht  to  pay  any  further  prem- 
iums hereunder:  Provided,  however,  that  such 
voidance  shall  not  operate  to  relieve  the  insured 
of  the  payment  of  the  earned  portion  of  any 
such  note  or  interest,  if  any,"  etc 

The  answer  also  pleaded  the  settlement, 
and  alleged  that  it  was  made  with  counsel 
for  plaintiff  and  with  their  approval. 

Other  paragraphs  of  the  answer  read: 

"That  while  said  Alexander  took  said  note 
payable  to  his  order,  nevertheless  he  took  the 
same  as  the  agent  of  defendant,  and  as  such 
aeent  turned  the  same  over  to  the  defendant 
all  in  conformity  with, and  subject  to  the  pro- 
visions of  the  applicatJon  for.  and  the  terms  of 
snid  policy." 

"(8)  Defendant  admits' «n  or  about  the  date 
when  said  policy  was  issued  it  charxed  its  said 
ucei-.t.  the  said  Alexander,  on  its  books  with 
$12.52,  being  the  amount  .<ME  the  premium  which 


it  would  bare  received  in  cash  alter  the  pay- 
ment to  the  said  agent  of  .his  commission  for 
obtaining  said  insurance  had  said  premium  been 
paid  in  cash  or  had  snid  note  been  paid  when 
due;  bnt  defendant  states  that  said  charge  was 
not  considered  or  regarded  by  defendant  or  its 
said  agent  as  a  payment  of  said  premium  or  any 
part  thereof,  but  was  made  with  the  underst&nd- 
mg  and  agreement  that  in  the  event  said  note 
was  not  paid  'When  due  by  the  InSuved^  tlien 
said  charge  against  the  said  agent  should,. and 
would  be,  and  was,  reduced  to  the  amount  of 
the  medical  fee  for  examining  the  insured,  to 
wit,  the  sum  of  $5.  And  defendant  states  that 
the  said  Alexander  never  paid  the  same  or  any 
part  thereof,  and  that  said  charge  aforesaid, 
with  the  credit  thereon  as  aforesaid,  was  mode 
in  accordance  with  certain  contractual  relations 
and  understandings'  based  upon  good  and  Bn£S- 
cient  Considerations  between  said  defendant  and 
its  said  agent,  and  for  their  mutual  protection, 
advantage,  and  benefit,  and  for  the  use'and  bene- 
fit of  no  one  else ;  and  in  making  sold  duirge 
against  the  said  agent  upon  its  said .  books,  it 
was  not  the  intention  of  tte  defendant  or  of  its 
said  agent  to  in  any  manner  vary,  contradict, 
alter,  or  change  the  written  agreement  existing 
between  the  insared  and  the  defendant,  as  con- 
tained in  said  application  and  said  policy  of 
insurance." 

The  court  gave  plaintiff  judgment  on  the 
pleadings  for  the  full  amount  of  the  policy, 
less  the  sum  of  $154.50  paid  in  the  settlement, 
and  less,  also,  the  sum  due  on  the  unpaid 
premium  note. 

[1-4]  Since  this  Judgment,  at  first  blush, 
appears  to,  be  erroneous,  we  will  lay  aside  the 
usual  order  of  consideration,  and  endeavor 
by  the  aid  of  appellee's  brief  to  find  grounds 
to  sustain  It.   "Her  counsel  says: 

"It  was  solemnly  admitted  by  counsel  that  he 
made  a  false  stintement  on  a  material  matter, 
affecting  the  rights  of  the  parties,  at  the  time 
he  oUtaiaed  the  surrender  of  the  policy  and  the 
delivery  of  the  receipt;  and  it  must  be  pre- 
sumed that  he  made  the  false  statement  for  the 
purpose  of  obtaining  the  policy  and  the  receipt. 
*  *  *  It  was  the  statement  that  the  note  had 
been  given  to  the  company  that  made  all  the 
difference.  If  that  statement  had  been  true,  the 
appellee  could  not  have  made  any  claim  un^er 
this  policy,  worded  as  it  was." 

We  search  in  vftln,  however,  for  the  ad- 
mission of  any  false  statement,  material  ot 
otherwise.  Indeed,  the  allegations  concern- 
ing the  false  statements  are  general  and  not 
specific.  Every  statement  of  fact  made  by 
the  Insurance  company's  attorney  to  Mrs. 
Marshall  appears  to  be  abundantly  corrobo- 
rated by  the  admitted  pleadings.  Alexander 
took  the  note  as  agent  for  the  company.  The 
company  owned  "it  from  the  Inception  of  the 
transaction ;  It  had  not  been  paid.  The  plaior 
'tiff's  motion  for  judgment  admits  the  truth 
of  defendant's  answer.  The  failure  to  pay 
the  premium  aote  when  due  avoided  the  pol- 
icy. The  methods  of  the  company  and  Its 
agent  in  adjusting  their  business  dealings 
were  no  concern  of  the  policy  holder  or  of 
his  beneficiary.  Those  methods  and  rela- 
tions of  principal  and  agent  were  pleaded, 
and.  admitted  by  plaintiff  as  true.  For  their 
own  convenieace,  upon  the  Issue  of  the  p<dicy 
an  Item  representing  the  company's  division 
of  the  premium  was  conditionally  charged 
against  the  agent's  account,  but  the  charge 
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was  not'craiBiaered  between  the  company  and  •own  responaibUtty,  snd  It  tbe  Insurance'  cam- 


tts  agent  as  a  payment  of  the  premium,  but 
was  made  with  the  understanding  and  agree- 
ment that  If  the  Insured  did  not  pay  the  note 
when  doe,  then  the  charge  against  the  agent 
would  be  remitted,-  less  the  amount  of  tbe 
medical  fee  for  examining  tbe  Insured,  and 
that  this  contractual  arrangement  between 
the  c(Hmpany  and  Its  agent  was  for  their  mu- 
tual protection  and  adraatage,  and  not  made 
with  the  intention  of  the  company  or  its 
agent  to  alter  the  written  agreement  between 
the  Insurance  company  and  the  policy  bolder. 

With  such  allegations  of  fact  admitted, 
Judgment  could  not  be  rendered  against  the 
company.  If  the  policy  bad  been,  issued  on 
Alexander's  credit  and  not  on  that  of  tbe  in- 
sured, or  if  the  company  had  made  an  abso- 
lute acceptance  of  Marshall's  note  to  Alex- 
ander In  paymoit  of  tbe  premium,  we  would 
bare  a  different  situation  to  consider.  But 
the  motion  for  Judgment  admitted  every- 
thing— admitted  tbe  business  arrangements 
of  tbe  agent  and  tbe  company,  admitted  that 
Alexander  took  the  note  merely  as  agent  for 
the  company,  admitted  that  both  the  agent 
and  the  company  bad  an  interest  in  tbe  note 
— the  company's  proportion  and  the  agent's 
commission,  if  the  note  were  paid,  and  the 
agenf  8  liability  to  reimburse  the  company 
for  the  fee  of  the  medical  examiner  If  the 
premium  note  were  not  paid.  In  sadi  a  rela- 
donsfalp,  it  was  of  no  controlling  conseonence 
tbat  the  note  was  made  payable  to  tbe  agent 
and  not  to  the  company.  Nickelson  t.  Dial. 
n  Kan.  9, 13,  93  Pac.  606.  Nothing  is  plead- 
ed from  which  It  might  be  inferred  that  tbe 
agent  was  to  extend  credit  to  tbe  Insured  on 
Us  own  account;  and-  the  defendant's  plead- 
ing, admitted  to  be  true  by  its  motion  for 
Judgment,  Is  to  tbe  contrary. 

The  decided  cases  generally  hold  that  lia- 
bility on  an  Insurance,  policy  canpot  be 
avoided,  although  Uie  premium  note  which 
was  made  payable  to  the  agmt  and  not  to 
the  eonvany  -was  not  paid,  even  though  tbe 
premium  note  referred  to  the  policy  and  pro- 
vided that  the  poliigr  would  be  void,  unless 
tbe  note  was  paid.  losuranoe  Ca  v.  Hardie, 
37  Kan.. 674.  16  Paa  92.  la  Perea  v.  Insur- 
ance Co.,  15  K.  M.  399,  405,  110  Pac.  669, 
660,  tbe  note  was  payable  to  the  agent  and 
tbe  premium  was  cbarged  to  him  by  tbe  com- 
pany. 

"Defendant,"  says  tbe  court,  "Intrusted  to 
its  agents  tbe  discretion  of  collecting  In  ad- 
vance or  in  giving  such  credit  as  they  saw 
fit,  holding  tbem  alone  responsible,  for  the 
premium.  Under  such  circumstances,  it  may 
well  be  doubted  wbetber  tbe  note  in  ques- 
tion was  a  note  given  for  the  first  year's 
premium  within  tbe  meaning  of  tbe  forfeit- 
ure clanse  of  tbe  policy." 

Other  cases  dted  are  to  the  same  effect, 
and  there  ought  not  to  be  any  serious  debate 
that  if  tbe  agent  extended  tbe  credit  on  bis 


pany  was  to  look  to  tbe  agent  and  not  to  tbe 
Insured  for  the  payment  of  its  proportion  of 
tbe  premium,  tbe  policy  would  be  enforce- 
able against  the  company  whether  the  pre- 
mium or  premium  note  were  paid  or  not.  16 
A.  &  E.  EncycL  of  L.  (2d  Ed.)  859. 

[t]  This  is  not  the  situation  before  us, 
however,  and  tbe  harsh  rules  against  life  in- 
surance companies  should  not  be  further  ex- 
tended without  positive  legislation  to  sup- 
port aem.  As  Justice  Bamett  said  In  Cran- 
ston V.  West  Coast  Life  Ins.  Co.,  72  Or.  116, 
139,  142  Pac.  762,  789: 

"It  is  wrong  to  take  something  for  nothing 
even  from  a  Ufe  insurance  company." 

Under  the  petition  and  answer,  the  defend- 
ant was  entitled  to  Judgment;  and  since 
there  was  a  compromise  and  settlement  free 
from  fraud  or  misrepresentation  and  nothing 
Is  left  upon  which  to  order  a  new  trial,  the 
cause  must  be  remanded,  with  instructions 
to  set  aside  the  Judgment,  and  to  enter  Judg- 
ment for  defendant  All  the  Justices  concur- 
ring. 


MAX/ANEY  V.  CAMERON  et  aL 

(No.  20293.) 

(Snpreme  Court  of  Kansas.    July  8,  1916.) 

(SvttaJm*  &y  tht  Court.) 

1.  Anopnow  ®=»e— Specific  Pebfobmawch? 
9=»86— RKQUiaiiES— ConsENT  of  Pbobatx 
Judge. 

Inasmach  as  the  statutory  proceeding  for 
adopting  a  child  includes  ^e  consent  of  tbe  pro- 
bate judge,'  no  legal  adoption  can  result  {rem 
the  mere  contract  and  conduct  of  tbe  parties, 
although  under  certain  circumstances  property 
rights  growing  out  of  promises  made  in  that 
connection  may  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent.  Dig.  $  11;  Dec.  Dig.  $=>6;  Specific 
PerfoTiuanoe,  Cent,  Dig.  Si  223,  224 ;  Dec.  Dig. 
<S=386.] 

2.  Intbbpretatiok  <»  Contbaot— Adoptiow 
OF  Child. 

The  question  saggested  but  not  determined 
whether  a  contract  between  the  father  of  a  4 
year  old  girl  and  a  married  couple,  reciting  that 
he  relinquishes  to  them  his  rights  to  her  "for 
to  have  and  ctaiim  as  tbeir  own,"  is  to  be  inter- 
preted as  including  a  promise  of  adoption  on 
their  part 

3.  Dejeds      <8=194(2)— Execution— Pbesump- 

TIOW— DfeLIVBBY. 

'  Tlie  presumption  of  delivery  arising  from 
the  possesion  of  a  deed  bs  a  grantee  arises  even 
in  the  absence  of  evidence  that  such  possession 
was  obtained  prior  to  the  death  of  the  grantor. 

[Ed.  Note, — For  other  cases, 'see  Deeds,  Cent. 
Dig.  SI  676,  677,  623,  634;  Dee  Dig. -«=» 
194(2).J 

4.  Dkbds   «=»194(2>— E4XB0UXIOH— Deuvkbt— 

EviDBNOB. 

The  evidence  Md  not  to  overcome  the  pre- 
sumption of  delivery  arising  from  possession  of 
a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  576,  577,  623,  6S4;  Dec.  Dig.  «=> 
194(2).] 

Appeal  from  District  Court,  Douglas 
(3ounty. 


<  ^BaFsr  iittMx.eaim.iM  iam*  topio  ana  KET-nOmber  In  all  Key-Numberad  DlgMto  and  ladaxes 


Digitized  by 


Google 


29 


ISO  PACIFia  BBPOBTEB 


QCan. 


Action  by  Mrs.  Bose  I<.  Slalan^  against 
Allen  N.  Cameixm  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed.    Rehearing  granted. 

Ord  Cllngman,  of  Lawrence,  for  appellant 
jr.  B.  Larimer,  of  Topeka,  for  appellees. 

MASON,  J.  Noah  Cameron  died  Intestate 
on  Januaiy  18,  1911,  holding  the  record  tl- 
tie  to  several  dty  lots  In  Lawrence.  Five 
days  later  a  deed  was  recorded,  which 
had  been  signed  and  acknowledged  by  him  on 
November  12,  1910,  purporting  to  convey  the 
property  to  his  two  sons,  Allen  N.  Cameron 
and  Huber  L.  Cameron.  On  Jnne  21,  1918, 
Rose  L.  Halaney  brought  an  action  against 
Allen  N.  Cameron  and  the  administrator  of 
Huber  L.  Cameron,  claiming  an  Interest  in 
the  property  and  its  rents  and  profits,  as  an 
heir  of  Noah  Cameron,  by  virtue  of  being 
his  adopted  daughter,  and  asserting  that 
the  deed  was  Inoperative  for  want  of  deliv- 
ery. Judgment  was  rendered  against  her, 
and  she  appeals. 

The  trial  court  found  that  there  had  been 
no  legal  adoption,  and  that  the  deed  had 
been  delivered.  There  is  no  substantial 
dispute  in  the  evidence.  The  plaintiff  con- 
tends that  the  established  facts  show  that 
she  was  entitled  to  the  rights  of  an  adopted 
child,  and  that  the  grantor  died  without 
having  delivered  the  deed.  There  can  be  no 
reversal  unless  both  these  contentions  are 
sustained. 

[1]  1.  When  the  plaintiff  was  about  four 
years  old,  her  father,  whose  wife  bad  left 
him,  entered  into  a  written  agreement  with 
Noah  Cameron  and  his  wife,  in  these  words: 

"Know  all  men  by  these  presents  that  I, 
Loomis  J.  Beach,  party  of  the  first  part,  and 
Noah  Cameron  and  Angeline  J.  Cameron,  of  the 
second  part,  that  the  party  of  the  first  part  do 
by  these  presents  relinquish  forever  to  the  par- 
ties of  the  second  all  his  rights  and  claim  as 
father  to  his  daughter  Rose  L.  Beach  (age  4 
years,  3  months,  and  22  days)  for  to  have  and 
claim  as  their  own." 

Thereafter  the  plaintiff  lived  with  the  0am- 
erons,  was  known  by  their  name,  and  was 
treated  in  every  respect  as  their  child.  No 
court  proceedings  of  any  kind  were  had,  nor 
did  the  probata  Judge  give  liis  approval;  at 
least,  no  showing  to  that  effect  was  made. 
One  section  of  the  statute  relating  to  adop- 
tion, which  has  been  In  effect  since  1868, 
reads  as  follows: 

"Any  parent  may,  with  the  approval  of  the 
probate  podge  of  the  county  where  such  parent 
may  reside,  first  obtained  In  open  court,  relin- 
onish  all  right  to  his  or  her  minor  child  or  chil- 
dren to  any  other  person  or  persons  desirous  of 
adopting  the  same,  and  shall  not  thereafter 
exercise  any  control  whatever  over  such  child 
or  children  so  relingoished ;  and  the  person  or 
persons  so  receiving  into  his,  her,  or  their  charge 
such  child  or  children  shall  exerdse  all  the 
rights  over  the  same  that  they  would  be  enti- 
tled to,  were  such  child  or  children  the  legiti- 
mate offspring  of  said  person  or  persons  so  re- 
ceiving them?'    Gok  Stat  1909,  i  6064. 


The  succeeding  section  provides  a  prooo- 
dure  for  a  formal  order  of  adoption  by  ths 
probate  court  at  the  Instance  of  the  adopt- 
ing parent  This  was  amended  In  1908,  but 
not  in  any  feature  here  materiaL  The  next 
section  gives  the  rights  of  an  heir  to  "mi- 
nor children  adopted  as  aforesaid."  Whether 
a  legal  ad<vtion  can  result  from  proceedings 
had  only  under  the  section  quoted,  or 
whether  an  order  made  under  the  sectioa 
immediately  following  it  is  necessary  to  pro- 
duce that  effect,  need  not  be  determined. 
The  consent  of  the  probate  judge  was  in  any 
event  necessary  to  an  adoption  tinder  the 
statute,  and  as  this  was  lacking  the  statu- 
tory procedure  was  not  complied  with.  A 
right  of  inheritance,  based  upon  an  artificial 
relation,  is  derived  whoUy  from  the  statute, 
and  can  only  be  created  by  a  substantial 
compliance  with  the  method  there  laid  down. 
Renz  V.  Drury,  67  Kan.  84,  46  Pac  71.  In 
this  all  courts  agree.  1  C.  J.  1878;  2  Enc. 
L.  &  P.  218;   1  R.  O.  Ll  605,  696. 

But  while  the  plaintiff  pleaded  an  actual 
adoption  the  argument  made  in  her  behalf 
amounts  to  a  contention  that  the  written 
agreement  already  quoted  constituted  a 
valid  contract  to  adopt  the  child,  supported 
by  a  sufficient  consideration,  and  that  in 
view  of  the  subsequent  conduct  of  the  par- 
ties a  jlght  to  Inherit  must  be  deemed  to 
have  resulted.  By  the  great  weight  of 
authority,  supported  as  we  think  by  sound 
reason,  such  a  contract  is  enforceable  and 
may  be  made  the  basis  of  a  valid  claim 
against  the  estate  of  the  obligor.  1  C.  3. 
1376 ;  2  Enc.  L.  &  P.  246;  1  R.  O.  L.  617,  618. 
In  Horton  v.  Troll,  183  Ma  App.  677,  167  S. 
W.  1081,  a  judgment  was  affirmed  which  de- 
clared an  oral  agreement  to  adopt  a  child, 
when  acted  upon  by  the  parties,  to  be  an  ex- 
ecuted  deed  of  adoption,  as  required  by  the 
statute;  but  that  action  might  have  been 
regarded,  as  this  may,  as  in  effect  one  for 
the  specific  performance  of  the  contract 

[2]  2.  If,  in  the  writing  relied  upon  by  the 
plaintiff,  Noah  Cameron  had  in  so  many 
words  agreed  that  he  would  make  her  his 
heir,  or  that  he  would  ad<vt  her,  tlie  case 
would  probably  be  brought  within  the  rule 
stated.  Possibly  such  an  agreement  may  be 
implied  from  the  recital  that  her  fiither  re- 
linquished to  the  Camerons  his  rights  to  his 
daughter  "for  to  have  and  claim  as  their 
own."  This  need  not  be  decided,  because  of 
the  view  taken  of  the  other  question  pre- 
sented. 

[S]  8.  The  deed  in  question,  after  the  cer- 
tificate of  acknowledgment  had  been  attached 
by  the  notary  public,  was  left  in  the  posses- 
sion of  the  grantor.  No  direct  evidence  was 
given  as  to  how  it  reached  the  hands  of  the 
register  of  deeds,  but  ss  it  was  delivered 
to  Huber  L.  Cameron  after  having  been 
recorded,  the  fair  inference  is  that  it  had 
been  received  from  him.  He  was  shown  to 
have  been  living  with  his  father  during  his 
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last  UtneBa.  The  metre  une^Iained  tact  tbat 
the  deed  was  In  the  possession  of  one  of  tbe 
granteea  creates  a  preeuioption  tbat  there 
had  been  a  delivery  (9  A.  &  B.  Sncyd.  at  I<. 
1S»;  4  Bne.  of  EMdence,  158;  8  B.  O.  L. 
W9),  "whldi  can  be  overthrown  only  by  dear 
and  convincing  evidence"  (Rohr  v.  Alexander, 
57  Kan.  381.  40  Pac.  699 ;  4  Enc.  of  Evidence, 
160).  The  drenmstance  that  the  possession 
Is  not  afllrmatlvely  shown  to  have  originated 
prior  to  the  death  of  the  grantor  does  not 
deftat  the  presumption,  although  of  oonrse  it 
may  weaken  it.  Blair  et  al.,  by  Onatdlan, 
V.  HoweU  efc  aL,  68  Iowa,  619,  28  N.  W.  199 ; 
McCarthy  v.  Oolton,  134  Iowa,  658, 108  N.  W. 
217 ;  Simmons  v.  Simmons,  78  Ala.  SBSi 

[4]  4.  To  overcome  the  prima  fade  show- 
ing of  delivery,  these  considerations  are 
urged: 

In  a  letter  written  to  his  son  Allen  on 
November  12,  1910,  the  grantor  m«itioned 
that  the  Income  of  the  property  was  abont 
|50  a  month,  and  In  one  written  a  month 
later  he  sald: 

"The  real  estate  is  left  to  yon  and  Haber 
jointly,  and  I  think  after  I  am  gone  yon  had 
better  not  dispose  of  It  bnt  keep  it,  as  it  will 
be  a  continual  revenue.  *  *  *  I  will  have 
tbe  rents,  which  will  be  more  than  I  may  need." 

A  witness  testified  that  three  weeks  before 
his  death  he  made  Inquiries  concerning  local 
diatltable  institutions  to  which  he  wished  to 
leave  some  property,  and  stated  that  he  had 
fixed  his  other  property  as  he  wanted  It  to 
go.  The  argument  Is  made  tbat  a  purpose 
on  the  part  of  the  grantor  to  retain  title  In 
hln«elf  until  bis  death,  by  keeping  control 
of  the  deed,  is  shown  particularly  by  the  ex- 
pressicm  with  reference  to  the  rents,  which 
indicated  that  he  regarded  himself  as  stUl 
the  owner.  To  this  it  is  answered  that  a 
reliance  upon  the  income  of  the  property 
during  Ills  life  is  not  necessarily  inconsistent 
with  a  present  passing  of  the  title.  Ross  v. 
Perkins,  93  Kan.  679,  583,  144  Pac.  1004. 
An  eq)ectatlon  that  bis  use  of  the  rents 
would  not  be  Interfered  with,  even  In  tbe 
absence  of  any  agreement  or  understanding 
on  the  subject,  would  not  be  strongly  persua- 
sive of  an  Intention  to  have  the  deed  take  ef- 
fect at  his  death,  and  therefore  accomplish 
what  the  law  requires  to  be  done  by  will.  In 
the  letter  written  to  his  son  Allen  in  Novon- 
bVt  he  said,  "I  have  made  a  deed  of  all  my 
property  in  Lawrence  to  yon  and  Buber 
jointly."  In  the  Deoanber  letter  he  said 
that  he  had  placed  $1,700  of  the  proceeds 
ot  his  personal  property  in  the  bank  to  Al- 
len's credit.  Indicating  a  full  relinquishment 
of  title  to  this  amount  of  ready  money.  He 
also  mentioned  having  set  aside  $100  for  the 
plaintiff.  AnAtber  witness,  to  whom  be  spoke 
ooBcenilng  the  leaving  of  something  to  char- 
ity, testified  that  he  said  that  "he  had  al- 
ready disposed  of  his  other  property" — an 
egression,  however,  which  might  apply  as 


well  to  disposal  by  will  as  by  deed.  A  de^ 
dslon  that  the  deed  was  not  delivered  would 
impute  to  Huber  L.  Cameron  the  act  of 
wrongfully  taking  it  from  among  his  father's 
papers.  Upon  a  consideration  of  the  entire 
record,  we  conclude  that  the  evidence  tends 
to  support  rather  than  to  overthrow  the  pre- 
sumption of  delivery.  This  condnslon  requires 
an  affirmance  of  the  Judgment  of  tbe  trial 
court,  a  result  which  appears  to  be  in  accord- 
ance with  the  established  rules  of  law,  and 
which  dearly  oonforms  to  natural  Justice; 
for  while,  on  the  one  hand,  it  would  seem' 
harsh  to  bold  that  Noah  Cameron's  manifest 
purpose  to  adopt  the  plaintiff  should  be  de- 
feated by  a  failure  to  comply  with  the  pre- 
scribed formalities,  on  the  other  an  equally 
technical  ruling  would  follow  if  tbe  non- 
d^very  of  the  deed  had  been  proved,  for 
then  his  plain  intentions  to  exercise  bis 
undeniable  right  of  vesting  title  to  his  real 
estate  at  his  death  In  his  sons  would  be 
frustrated  merely  because  he  chose  a  method 
of  showing  his  desire  which  was  perfectly  In- 
telligible, but  not  effective  for  want  of  the 
formality  the  law  requires  in  the  making  of 
a  wlU. 

The  Judgment  is  affirmed.    All  the  Justices 
concurring. 

On  Motion  for  Rehearing. 
A  rehearing  is  granted  for  the  purpose  of 
allowing  argument  upon  this  question:  As- 
suming that  the  written  agreement  signed  by 
Noah  Cameron  is  to  be  Interpreted  as  a  con- 
tract on  bis  part  to  adopt  the  plaintiff,  and 
that  sudi  contract  and  what  took  place  sub- 
sequently gave  her  a  valid  claim  with  respect 
to  all  tbe  property  owned  by  him  at  the  time 
of  his  death,  did  the  fact  that  Huber  l>. 
Cameron  died  intestate,  leaving  no  widow, 
issue,  or  sister,  and  no  brother  excepting 
Allen  N.  Cameron,  entitle  her  to  recover 
the  Interest  in  the  land  which  had  been 
deeded  to  him  by  his  father,  and  whldi  he 
still  owned  at  the  time  of  bis  death? 


PICKBNS  et  aL  v.  GAMPBBLL  et  aL 
(N&  20096.) 

(Supreme  Court  of  Kansas.   July  8,  1916.) 
(Syllaiut  5y  the  a<mi.) 

1.  EXECUTOBS  AND  AOMHriSTBATOBS  «=>600(4) 

—Final  Accoumt— Actions  to  Srr  Abide. 
The  heirs  of  an  intestate  may  maintain  in 
the  district  court  as  action  to  set  aside  an  order 
of  tbe  probate  court  approving  an  administra- 
tor's final  account  because  it  was  procured  by 
the  use  of  a  release  obtained  from  them  by  in- 
tMitlonally  false  representations  oooceraing  facts 
which  affected  the  value  of  the  rights  they  there- 
by surrendered,  and  to  have  an  accounting  with 
respect  to  the  administration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ({  219&-2206; 
Dec  Dig.  «S9609(4).] 
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2.  LimitItiow   of  Acnous  «=»100(B)— Rtrw- 
UiNp  OF  Statute— Fraud. 

Such  an  action  is  based .  on  fraud,  and  the 
statute  of  Htaiitations  applicable  is  that  relating 
to  actions  for  relief  on  that  ground,  running 
from  the  time  of  discovery. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  488;  Dec.  Dig.  <S=> 
100(9).I- 

3.  EXeoutobs  and  Administkatobb  ^=»509(6) 
—Accounting — Constbuctivb  Knowledge. 

Constructive  knowledge  of  the  falsity  of  a 
statement  that  real  estate,  the  record  title  to 
which  stood  in  an  intestatis  at  the  time  of  his 
death,  had  not  been  sold  by  him  is  not  as  a  mat- 
ter of  law  to  be  implied  on  the  theory  that  it 
oould  have  been  discovered  through  inquiry  from 
the  purdiBsers. 

[Ed.  Notel— For  other  cases,  see  Elzecutorq 
and  Administrators,  Cent  Dig.  {§  2216-2218; 
Dec.  Dig.  «=3509(5).] 

4.  liiMiTATioN  or  Actions  <8=3>192(3)— Bxfn- 
RING  or  Statute— Fbaud— Petition. 

In  this  state  in  an  action  for  relief  on  the 
ground  of  fraud,  brought  more  than  two  years 
after  its  alleged  perpetration,  the  petition  to  be 
good  against  a  demurrer  need  sot  set  out  the 
mt^nner  of  its  discovery. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  701;  Dec.  Dig.  «=» 
192(8).] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  'Louisa  Pickens  and  another 
against  M.  T.  Campbell  (revived  in  the  name 
of  Donald  A.  Campbell,  administrator,  with 
the  will  annexed,  etc.)  and  others.  From 
an  order  overruling  a  demurrer  to  the  peti- 
tion, defendants  appeal.    Affirmed. 

J.  B.  Larimer  and  Hazen  &  Gaw,  all  of 
Topeka,  for  appellants.  D.  R.  Hlte,  of  To- 
peka,  for  appellees. 

MASON,  J.  Ferdinand  Fensky,  a  resident 
of  California,  died  intestate  and  without  is- 
sue, August  7,  1903.  By  the  laws  of  that 
state  his  heirs  were  his  wife  who  was  enti- 
tled to  half  his  property,  five  sisters,  two 
brothers,  and  a  nephew,  who  were  each  enti- 
tled to  one-sixteenth  of  It  The  f^dow  was 
appointed  admlaistratrlz  by  a  California 
court.  M.  T.  Campbell  was  appointed  admin- 
istrator in  Kansas.  He  filed  an  inventory 
showing  something  over  $20,000  of  personal 
property  in  bis  hands.  He  paid  $1,000  to 
each  of  the  collateral  heirs  named,  and  re- 
ceived from  them  writings  releasing  all 
claims  against  the  estate  In  favor  of  the  wid- 
ow. These  releases  were  filed  In  the  probate 
court,  together  with  a  receipt  from  the  wid- 
ow for  the  remaining  assets  shovra  by  the  In- 
ventory, and  In  June,  1905,  an  order  was 
made  closing  the  estate.  On  May  IB,  1914, 
two  of  the  intestate's  sisters  brought  an  ac- 
tion against  the  administrator  and  bis  bonds- 
men to  have  the  settlement  set  aside  for 
fraud,  and  tot  an  accounting  of  the  assets 
with  which  he  was  chargeable.  The  admin- 
istrator has  since  died,  and  his  representative 
has  been  substituted.    A  demurrer  to  the  pe- 


tition was  overruled,  and  the  defendants  ap-' 
peaL 

In  addition  to  the  facts  already  stated  the 
petition  makes  thete  allegations:  Feasicy 
had  at  one  time  owned  various  tracts  of  real 
estate  ih  Kansas,  including  what  la  known 
as  Fensky's  Addition  to  Topeka,  the  record 
title  to  which  stood  In  his  name  at  his- death, 
but  which  in  fact  he  had  sold,  ^king  notes 
and  contracts  for  the  deferred  payments,  and 
holding  executed  deeds  for  deUvery  tipon 
their  payment  These  notes,  contracts,  and 
deeds,  after  the  death  of  Fensky,  were  sent 
by  the  widow  to  the  Kansas  administrator, 
who  Inventoried  none  of  them)  but  accounted 
for  them  to  her.  He  Induced  the  collateral 
heirs  to  execute  the  releases  referred  to  by 
falsely  representing  to  them  that  the  Kansas 
real  estate  had  not  been  sold  and  that  the 
entire  personal  estate  left  by  Fensky' amount- 
ed to  about  $2(),000.  Other  note6  than  those 
inventoried  came  into  the  hands  of  Campbell 
as  a  part  of  the  estate  and  were  by  him  col- 
lected, the  proceeds  being  paid  to  the  widow. 
The  plaintifts  never  knew  of  the  existence  of 
the  contracts  of  sale  or  the  uninventorled 
notes  tmtil  after  July,  1912. 

[1]  1.  The  defendants  maintain  that  the 
order  of  settlement  has  the  force  of  a  Judg- 
ment and  is  not  open  to  attack  by  the  meth-. 
od  here  pursued.  The  allegation,  however, 
is  that  the  settlement  was  procured  without 
an  actual  accounting  as  to  the  claims  of 
these  plaintiffs,  by  the  use  of  a  release  of  all 
demands  against  the  estate  (including  that 
In  California  as  well  as  that  in  Kansas) 
which  had  been  obtained  by  Intentionally 
false  statements  concerning  facts  which  af- 
fected Its  value,  particularly  by  the  repre- 
sentation that  the  Kansas  real  estate  had  not 
been  sold  by  Fensky,  in  which  case  the  entire 
title  would  of  course  have  vested  In  his  wid- 
ow upon  his  death.  A  fraud  so  accomplished 
we  regard  as  extrinsic  to  the  issue  determin- 
ed by  the  probate  court,  and,  therefore  capa- 
ble of  forming  a  basis  for  setting  aside  Its 
order.  See  Plaster  Co.  v.  Blue  Rapids  Town- 
ship, 81  Kan.  TM,  106  Pac.  1079,  25  U  B.  A, 
(N.  S.)  1237;  note,  106  Am.  St  Rep.  640-642, 
645-647.  In  the  United  States  District  Court 
for  the  Southern  District  of  Oallfomla,  these 
plaintiffs  brought  an  action  for  an  account- 
ing founded  on  the  same  facts  against  die 
successors  in  interest  of  Fensky's  widow.  Who 
had  died  in  the  meantime.  A  motion  to  dis- 
miss It  was  sustained.  A  copy  of  a  mem- 
orandum opinion,  which  appears  not  to  have 
been  published,  shows  that  the  court  conclud- 
ed that  the  fraud  complained  of  was  not  of 
such  a  character  as  to  warrant  setting  aside 
the  probate  court  orders,  because  it  was  In- 
trinsic with  respect  to  the  matter  determin- 
ed, Inasmudi  as  the  probate  court  presuma- 
bly passed  on  all  the  things  it  would  hare 
bad  to  consider  if  the  releases  had  not  been 
executed,  including  the  eitent  and  valae  of 


4cE»For.otli«r  oaMB  Me  same  top(o  and  KBT-NTJHBBR  In  all  K*7-Numbarad  Otgaita  aad  IndezM' 


Digitized  by 


Google 


-Kali) 


;nv^XVB  'y,  OAISSBES^ 


23 


tbe  estate,  excepting  that  It  wa3  not  requir- 
ed to  decide  the  exact  pri^tortlon  to  which 
Uie  plaintiffs  were  entitled.  The  allegations 
In  the  two  cases  may  not  have  been  precise- 
ly the  same.  Here  it  would  appear  that  the 
ose  of  the  releases,  together  with  the  receipt 
of  the  widow  and  domiciliary  administratrix, 
made  it  unnecessary'  to  maWe  any  decision 
roncenihig  the  disposal  of  the  assets  with 
which  the  ancillary  administrator  was  charge- 
able. Various  Kansas  cases  support  the  view 
that  the  order  of  the  probate  court  Is  open 
to  attack  on  the  ground  of  the  kind  of  fraud 
alleged,  and  that  an  equitable  action  in  the 
district  court  is  an  appropriate  proceeding 
for  the  purpose.  Klemp  v.  Winter,  23  Kan. 
699 ;  Gafford.  Guardian,  t.  Dickinson,  Adm'r, 
37  Kan.  287,  16  Pac.  17B ;  Carter  v.  Christie, 
57  Kan.  492,  46  Pac.  964.  The  Joinder  of  the 
bondsmen  as  defendants  is  proper.  Eincke 
T.  Bondrick,  72  Kan. '182,  83  Pac.  403.  The 
defendants  urge  that  this  Is  a  collateral  at- 
tack on  the  Judgment,  because  other  relief  Is 
sought  than  its  vacation,  and  quote  in  sup- 
port of  the  contention  this  and  similar  texts: 
"If  the  action  or  proceeding  has  an  independ- 
ent parpoee  and  contemplates  some  other  relief 
«r  resolt,  altboogh  the  overtnming  of  the  judg- 
ment may  be  important  or  even  neotssarr  t«  its 
sDcceas,  the  attack  upon  the  judgment  is  col- 
lated'    23  Cyc  10&. 

The  meaning  obviously  is  that,  In  order  for 
an  action  to  constitute  a  direct  attack  on 
a  Judgment,  its  vacation  must  be  sought  as 
an  end  In  and  of  itself  and  not  as  a  mere 
Incident  to  something'  else.  The  circum- 
stance that  additional  relief  Is  asked  cannot 
affect  the  matter. 

The  statute  seems  to  contemplate  that  the 
net  proceeds  of  the  property  of  a  nonresident 
Intestate  administered  in  this  state  shall 
la  accordance  with  the  usual  practice  be  paid 
over  to  the  foreign  administrator.  Gen.  Stat. 
1909,  f  3610.  .  Bat  while  the  heirs  may  have 
had  no  absolute  right  to  a  distribution  at 
the  hands  of  any  one  except  the  domlclllaiy 
administratrix,  the  tnnds  In  the  bands  of 
the  an<Waiy  administrator  -  were  subject 
to  the  control  of  the  court  and  mli^t  In 
some  drcuntstances  have  been,  ordered  paid 
directly  to  the  final  beneficiaries.  13  A.  &  £. 
£ncycL  of  L.  938,  940:  18  Cyc  1233;  11 
R.  a  Lu  441.  A  direction  to  turn  aver  all 
the  assets  to  the  widow,  although  she  was 
also  the  domiciliary  administratrix.  If  pro- 
cured by  the  use  of  a  release  obtained  by 
frand,  cannot  be  la  bar  to  a  farther  Ibquiry 
as  to  their  proper  disposition.  The  petition 
states  groonds  sufficient  to  Justify  setting 
aside  the  order  of  final  settlment  by  virtue 
of  its  allegations  of  intentional  fraud.  p3 
Cyc.  1022.  qidinarlly  the  right  to  the  par- 
cbase  price  of  land,  contracted  to  be  sold 
but  not  conveyed  at  the  time  of  the  vendor's 
death,  passes -to  his  petsmal  representattve 
and  not  ,to  his  heirs.  Gllmore  v.  Gilmore,  CO 
Kan.  606,  57  Pac  605 ;  18  Cyc  187 ;  11  B,  0. 
L,  124;  note,  57  !<.  B,  A.  64&    The  peUtion 


contains  nothing  to  suggest  a  difCerent  rule 
here,  but,  If  the  evidence  should  show  that 
the  administrator  believed  that  the  notes 
therein  referred  to  followed  the  rule  of  real 
estate  and  became  the  property  of  the  widow, 
ho  statements  made  by  him  in  good  faith  by 
reason  of  that  belief,  however  incorrect  from 
a  legal  point  of  view,  would  warrant  a  re- 
opening of  the  administration.  The  extent  of 
recovery  if  the'  allegations  of  the  petition 
should  be  proved  is  not  involved  in  this  pro- 
ceeding. 

[2]  2.  The  defendants  assert  that  the  ac- 
tion (as  to  the  sureties  at  least)  is  one  on  the 
bond  of  the  administrator  and  has  been  bar- 
red by  the  6-year  statute  of  limitation.  Civ. 
Code,  I  17,  subd.  6  (Gen.  St.  1909,  )  5610), 
The  plaintlfts  contend  that  It  is  one  for  re- 
lief on  the  ground  of  fraud,  properly  brought 
within  two  years  after  the  discovery.  Civ. 
(3ode,  I  17,  subd.  3.  To  bring  it  within  the 
latter  classification  the  fraud  must  be  the 
basis  of  the  action.  25  Cyc  1178,  1182.  The 
mere  fraudulent  conceslment  ot  facts  gtring 
rise  to  a  right  of  action  for  damages  for  the 
violation  of  a  contract  has  been  held  by  this 
court  not  to  .suspend  the  statute.  Railway 
Co.  V.  Grain  Co.,  68  Kan.  585,  75  Pac.  lOol. 
Elsewhere  there  is  a  difterenoe  of  judicial 
opinion  as  to  whether  such  conduct  will  post- 
pone the  running  ot  the  statute  against  an 
action  at  law  (25  Cyc.  1214),  whUe  there  is 
a  general  agreement  that  such  Is  the- effect 
with  reference  to  a  suit  In  eqnity.  19  A.  ft 
E.  Encycl.  of  L.  243;  25  Cyc  1214.  In  this 
state  the  statute  of  limitations  applies  equal- 
ly to  legal  and  equitable  cases.  Chick  et  al. 
▼.  Willetts,  2  Kan.  884.  In  the  present  ac- 
tion, however,  the  requlreinent  that  the  fraud 
practiced  must  be  the  foundation  of  tbe  ac- 
tion is  fully  met  The  relief  asked  is  es- 
sentially the  setting  aside  of  the  releases  be- 
cause they  were  procured  by  fraud,  the  vaca- 
tion of  the  settlement  which  was  based  upop' 
them,  and  the  restoration  of  the  rights  there- 
by denied.  If  the  running  of  the  statute  Trais 
suspended  as  to  the  administrator  it  was  sus- 
Iiended  as  to  the  bondsmen  as  well.  25  Cyc 
1186. 

[3]  3.  The  argument  is. also  advanced  that 
the  facts  pleaded  show  that  by  the.  exercise 
of  reasonable  diligence  the  plalntilfs  could 
liave  learned  of.  .ttte  matters  alleged  to  have 
been  concealed,  and  therefore  mast  be  deem- 
ed to  have  had  constructive  knowledge  ot 
them.  The  plaintiffs  allege  la  general  terms 
that  they  had  no  means  of  knowing  the  facts, 
and  we  do  not  think  any  of  the  details  stated 
are  in  necessary  conflict  with  that  allegation. 
It  is  suggested  that  Inquiry  of  the  purchasers 
of  lots  in  the  Topeka  addition  would  have 
disclosed  that  they  had  bought '  them  from 
Feasky  and  were  Indebted  to  him  for  the 
purchase  price  at  the  time  ot  Ms  death; 
bftt,  in  the  absence  of  anything  to  excite  sus- 
picion on  the  subject,  it  cannot  be  said  as  a 
matter  of  law  that  the  plalntlfCa  were  under 
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an  obligation  to  make  Bncb  an  Investigation. 
In  the  federal  case  referred  to,  the  court 
reached  a  different  conclaslon  In  this  re- 
gard, which  obviously  resulted  from  a  less 
liberal  Interpretation  of  the  allegations  of  a 
pleading  than  the  practice  In  this  state  re- 
quires where  the  attack  la  by  demnrrer. 

[4]  4.  The  contention  Is  made  that  the  peti- 
tion Is  demurrable  because  It  merely  alleges 
that  the  plaintiffs  did  not  know  of  the  facts 
pleaded  until  July,  1912,  and  does  not  state 
how  the  discovery  came  about  The  general 
rule  appears  to  be  that  such  a  statement  Is 
required.  25  Cyc.  1418;  Hardt  v.  Heldweyer, 
152  U.  S.  647,  14  Sup.  C!t  671,  38  L.  Ed.  54a 
But  the  contrary  practice  obtains  In  some  of 
the  states,  including  Kansas.  K.  P.  BIy.  Ca 
V.  McCormlck,  20  Kan.  107;  25  Oyc.  1419. 

The  order  overruling  the  demnrrer  la  af- 
firmed.   All  the  Justices  concurring. 


PDBLIO  SEBVICB  COMMISSION  OF  MON- 
TANA T.  OITX  OF  HEI^QNA  et  aL 
(Na  3830.) 

(Supreme  Oourt  of  M<«itana.    July  17,  1910.) 

1.  MvntaiTAIj     COBPORATIONS     «=3271— PUB- 

uo  Utiutikb— OwNEBSBiF— Chabacteb  of 

Acts. 
The  power  exercised  by  the  city  under  Rev. 
Codes,  I  32S9,  subd.  64,  to  issue  bonds  and  pro- 
vide, own,  and  control  a  water  system,  is  pro- 
prietary in  character  as  distinguished  from  the 
governmental  capacity. 

[Ed.  Nota — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  726 ;  Dec.  Dig.  «=> 
271.] 

2.  MuniOZPAI.    CORFOBATIONB    «=»70— PUBLIO 
WATEB  SUPFLY — CONTBOL  BT  THE  STATE. 

Where  the  city  acquires  a  water  supply  sys- 
tem without  resort  to  indebtedness  or  taxation 
beyond  8  per  c«it.  of  the  taxable  property  of 
the  city,  It  stands  on  an  equal  footing  with  in- 
dividuals, and  is  subject  to  all  reasonable  regu- 
lation and  control  by  the  state  under  the  pohce 
-power. 

[Ed.  Note.— SV>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gS  170-174 ;  Dec.  Dig. 
<8=»70.1 

8.  ConsnTnnoRAi.  Ijaw  <e=>26  —  ConsTBtro- 
TioN — Gbakt  ob  LnuTATioN  or  Poweb. 
Const  art  18,  f  6,  limiting  municipal  in- 
debtedness to  8  per  cent  of  the  value  of  taxable 
property,  but  providing  that  the  Legidature 
may  auuiorize  an  increase  when  necessary  to 
procure  a  supply  of  water  for  the  municipality 
which  shall  own  and  control  said  water  and  de- 
vote the  revenues  derived  therefrom  to  the  pay- 
ment of  the  debt  must  be  construed  as  to  the 
provision  of  owneiship  as  a  limitation  of  pow- 
er rather  than  a  grant:  the  purpose  of  the 
Constitution  being  to  declare  the  limitationa  on 
popular  power. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  i  30;  Dec.  Dig.  e=> 
26.] 

4.   CONSTITUTIONAI,  LaW  «=»81— POLICE  PoW- 
EB— PoWEtfS  OF  tiEOIBLATDBBl. 

Though  no  specific  provision  of  the  Consti- 
tution forbids  it  the  Legislature  is  without  au- 
thority to  surrender  altogether  the  police  power. 
(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  t  148 ;  Dec.  Dig.  <8=»81.] 


S.   MUIVICIPAL    COBPOBATIONB    4=S>64— POUCB 

Power- PowBBR  or  LEeiSLATDBE. 
However  positive  the  terms  of  the  grant  of 
police  power  to  the  municipality,  the  state  wOl 
be  held  to  have  retained  its  original  jurisdic- 
tion over  1ix6  same  subject  and  to  possess  the 
authority  to  exercise  it  coDoarrently  with  the 
municipali^. 

[£<d.  Not*.— For  other  cases,  see  Muniopal 
Corporations,  Cent  l^.  U  156, 167 ;  Dec.  I^ 
«=»64.] 

6b  Watbbs  and   Wateb  CoirBSBS  4s»182  — 

PuBuo  Wateb  Supplt— Powebs  oj'  Mu- 

NiciPAurY— State  Cortbol. 

The  provision  of  Const  art.  13,  f  6,  empow>- 

erine  the  Legislature  to  authorise  an  extended 

indebtedness  of  municipalities  for  public  water 

supply,  providing  that  the  dty  shall  own  and 

control  the  works,  does  not  exempt  the  city  from 

control  and  regulation  under  Laws  1913,  c.  62, 

creating  and  defining  the  powers  of  the  FabUe 

Service  Commission. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  267;  Dea  Dig. 
«=>182.]  •».  .         .  ••• 

7.  Public  Sebvicb  Comassioir  4s>2— Stat- 
utes—Validitt— "Special  COIOOSSION." 

Laws  1013,  c.  52,  creating  and  defining  the 
powers  of  the  Public  Service  CommissioB,  does 
not  infringe  Const  art  6,  f  36,  prohibiting 
delegation  of  powers  to  special  commissions; 
the  Public  Service  Commission  not  being  a 
"special  commission"  within  its  termsL 

[Ed.  Note.— For  other  cases,  see  Public  SerT- 
ice  Commission,  Dec.  Dig.  ^=o2. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Special  Commission.] 

8.  Watebs  and  Wateb  Coubses  «=>182  — 
PuBuo  Wat«b  Supply- Deixoatioh  o» 
Powers— Statutes— Validity— '  'Tax.  " 

Laws  1913,  c.  52,  creating  and  defining  the 
powers  of  the  Public  Service  Commission  over 
municipal  water  supplies,  doeft  not  infringe 
Const,  art  12,  S  4,  prohibiting  the  Legislature 
from  levying  taxes  for  municipal  purposes,  no 
tax  beine  actually  levied  by  the  commission  and 
the  regulation  of  water  rentals  not  being  a  levy 
of  taxes,  since  a  water  rental  is  not  a  tax. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Coit  Dig.  i  267;  Dec.  Dig.  «=3 
182. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tax.] 

9.  Public  Sebviob  OoMasBioire  «s»8-Ob- 

DEBS— VALIDITT— RSASORABLXNEes. 

Any  regulation  made  by  the  Public  Service 
Commission  under  Laws  1918,  c.  62,  defiliing  ita 
duties,  must  be  reasonable. 

[Ed.  Note.— For  other  cases,  see  Public  Serv- 
ice OommlssimiB,  Dee.  Dig.  4s>8.] 

10.  Municipal  Cobpobations  «s>966— Pub- 
lic Watebj  Supply- iNDBBTEDNBsa— "Rkv- 

ENUXB." 

Under  Const  art.  18,  |  6,  authorizing  the 
Legislature  to  empower  municipalities  to  pro- 
vide waterworks,  providing  they  be  owned  and 
controlled  by  a  city,  the  revenues  therefrom  to 
be  devoted  to  disdaarge  the  indebtedness,  "rev- 
enues" means  the  gross  receipts  less  necessary 
operating  expenses,  against  which  expenses  of 
regulation,  if  it  la  reasonable,  are  properly 
diargeable. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Coit  Dig.  {  2014 ;  Dec  Dig.  ^=» 
986. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Revenue.] 


^=3For  other  cases  see  same  topic  and  KSY-NCMBER  Id  all  Key-Numbered  Digests  end  Index** 
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11.  CoNsriTimonAi.  I<aw  «=>4S— Murioifai. 
CoBPOBATiONB  «=»64  —  Statutes  —  Con- 
siBUcnoN  IN  Favob  or  Validitt. 

Ratiier  than  declare  a  a<d«iiui  enactment  of 
fh»  IiegiaUtoTe  invalid,  the  court  -will  construe 
ita  proTisiona  in  harmony  with  the  Constitution 
if  possible  to  do  so,  and  statutes  relating  to 
municipalities  will  be  construed  in  harmony 
with  municipal  self-govemmeot  and  retention  of 
pdlice  power  by  the  state. 

(Sd.  Note.— For  other  cases,  see  Constitudon- 
al  Law,  Cent  Dig.  S  ^i  I>ec.  Dif.  «=»48; 
Statutes,  Cent  TUx.  i  66 ;  Mnnidpal  Corpora- 
tions, Cent  Dig.  Tl  156,  157;  Dec.  Dig.  «=> 
«4.] 

12.  MUNICEPAI.  GOBPORATIONB  «s>7&— PUBUO 

Wattb  StrpptT— Powebb  of  Mttntctpamtt. 
Laws  1913,  c.  S2,  as  to  powers  of  the  Pub- 
lic Service  Commission,  does  not  destroy  the 
municipal  power  of  regulation  and  control,  but 
merdy  subjects  it  to  the  control  ot  the  commis- 
sion. 

[Ed.  Kote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  170-174 ;  Deo.  Dig. 
«»70.] 

Appeal  from  District  Court,  Lewla  and 
Clark  County;   B.  Lee  Word,  Judge. 

Proceedings  by  the  Public  Service  Com- 
missloii  of  Montana  against  the  City  of 
Helena  and  others.  Judgment  for  defend- 
auta,  and  plaintiff  appeals.  Reversed  and 
remanded. 

J.  B.  Poindexter  and  J.  H.  Alvord,  both 
of  Helena,  for  appellant  Edward  Horsky, 
of  Helena,  for  respondents. 


HOLLOW  AT,  3.  By  chapter  62,  Laws  of 
lAlS,  a  public  service  commission  for  this 
state  was  created  and  ita  powers  and  duties 
alined.  Tb6  city  of  Helena  declined  to  sub- 
mit to  the  anpervlalon  of  the  commisalon 
over  its  water  aystem,  and  this  controversy 
found  its  way  into  court  where  it  was  de- 
cided in  favor  of  the  city  and  its  executive 
offlcwB.    The  MHumlsaion  has  appealed. 

[1, 2]  1.  Section  6,  article  18,  of  our  sUte 
Constltutioa,  limits  the  indebtedness  which 
a  city  may  contract  to  8  per  cent  of  the  value 
of  the  taxable  property  therein,  but  provides 
that  the  Legislature  may  authorize  an  In- 
crease over  that  limit  "when  such  increase 
is  necessary  to  construct  a  sewerage  system 
or  to  procure  a  supply  of  water  for  such 
municipality  which  shall  own  and  control 
said  water  supply  and  devote  the  revenues 
derived  therefrom  to  the  payment  of  the 
debt"  By  subdivision  64,  g  3269,  Bevlsed 
Codes,  the  Legislature  made  available  this 
extraordinary  privilege,  and  the  city  of 
Helena,  already  indebted  to  the  full  extent 
of  the  3  ver  cent  limit.  Issued  its  bonds  to 
the  amount  of  |400,000,  and  from  the  pro- 
ceeds pTirchased  its  present  water  system. 
In  the  ownership  and  control  of  that  water 
system,  the  dty  acta  in  its  proprietary  char- 
acter, as  distinguished  from  Its  governmen- 
tal capacity.  Helena  Con.  W.  Co.  v.  Steele, 
20  Mont  1,  49  Pac.  382,  37  L.  B.  A  412. 
If  the  dty  had  acquired  this  water  plant 
without  resort  to  the  extended  limit  of  in- 


debtedness, there  Is  not  any  question  that 
it  would  then  have  stood  upon  an  equal 
footing  with  an  individual  or  private  cor- 
poration engaged  in  furnishing  water  to  a 
munldpallty  and  its  inhabitants  (Mllligan  v. 
Miles  City,  61  Mont  374,  153  Pac.  276),  and 
would  have  been  subject  to  all  reasonable 
regulation  and  control  by  the  state,  acting  in 
virtue  of  its  police  power.  Munn  v.  Illinois, 
94  U.  8.  118,  24  L.  Ed.  77;  Spring  Valley 
W.  W.  v.  SchotUer,  110  U.  S.  347,  4  Sup. 
Ct  48,  28  L.  Ed.  173. 

[I]  But  the  city  contends  that  having  ac- 
quired its  water  supply  by  extending  its  in- 
debtedness beyond  the  3  per  cent,  limit  as 
authorized  by  the  Constitution  and  statutes, 
it  occupies  a  more  favorable  position  than 
the  prudent  and  provident  city  which  pur- 
chases its  water  plant  and  keeps  within  the 
3  per  cent,  limit,  in  that  it  Is  enjoined  by  the 
language  of  the  concluding  sentence  of  sec- 
tion 6,  article  13,  above,  to  own  and  con- 
trol such  water  supply;  and,  since  this  lan- 
guage of  the  Constitution  la  mandatory  and 
prohibitory,  it  must  be  held  to  mean  exclu- 
sive ownership  and  exclusive  control,  and 
therefore  the  dty  could  not  if  it  would, 
admit  of  any  Interference  with  its  water 
supply  by  any  one  else;  and.  If  chapter  62 
assumes  to  clothe  the  public  service  com- 
mission with  authority  to  supervise  or  con- 
trol the  management  of  such  water  supply 
thus  acquired,  It  runs  counter  to  the  provi- 
slon  of  the  Constitution  above,  and  must  be 
held  to  be  Invalid. 

A  determination  of  the  proper  construc- 
tion to  be  given  to  the  language  of  section 
6,  artida  13,  quoted  above,  will  lead  to  the 
solution  of  this  controversy.  It  must  be 
conceded  that  there  is  some  distinction  made 
in  the  Constitution  between  the  dty-owned 
water  supply  purchased  by  extending  the 
municipal'  indebtedness  beyond  the  8  per  cent 
limit,  and  the  dty-owned  water  supply  ac- 
quired without  exceeding  that  normal  limit 
The  Constitution  concerns  Itself  with  the 
first  as  it  does  not  with  the  second.  The 
dty  able  to  procure  a  water  plant  and  keep 
within  the  8  per  cent,  limit  is  free  to  pro- 
ceed without  danger  of  collision  with  any 
provision  of  the  Constitution.  It  is  only 
when  a  dty  already  burdened  with  an  in- 
debtedness equal  to  3  per  cent  of  the  value 
of  the  taxable  property  therein  seeks  the 
privilege  of  increasing  that  burden  that  the 
Constitution  interposes  with  the  declaration 
that  such  additional  indebtedness  may  be 
authorized  by  the  Legislature,  and  a  favor- 
able vote  of  the  taxpayers  affected,  "when 
such  Increase  is  necessary  to  construct  a 
sewerage  system  or  to  procure  a  supply  of 
water  for  such  munldpallty  which  shall  own 
and  control  said  water  supply  and  devote  the 
revenues  derived  therefrom  to  the  payment 
of  the  debt"  Does  this  reference  to  owner- 
ship, control,  and  application  of  revenue 
constitute  a  special  grant  of  power  to  the 
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city,  or  Is  It  a  limitation  upon  the  authority 
of  the  city  so  unfortunately  situated?  Was 
It  the  purpose  of  the  framers  of  the  Con- 
stitution thus  to  specially  favor  such  city,  or 
was  it  the  purpose  to  authorize  the  exten- 
sion of  indebtedness  above  the  normal  Umlt 
only  on  condition  that  ample  provision  be 
made  fot  the  discharge  of  such  extraordi- 
nary burden ;  In  other  words,  is  the  refer- 
ence to  ownership,  control,  and  application 
of  revenue  to  be  understood  as  expressing 
constitutional  restrictions  Imposed  as  a  con- 
dition to  the  exercise  of  the  privilege  implied 
In  the  provision  for  extended  Indebtedness? 

Other  things  equal,  a  court  should  not 
hesitate  to  pronounce  this  concluding  sen- 
tence of  section  6,  article  13,  a  limitation 
of  power  rather  than  a  grant;  for  our  state 
Constitution  was  Intended  to  express  the 
limitations  which  the  people  set  upon  the 
various  agencies  of  government— even  upon 
themselves.  All  political  power  Is  vested  In 
and  derived  from  the  people,  and  therefore 
we  should  not  expect  to  find  In  the  Con- 
stitution any  grant  of  power  from  the  people 
to  themselves,  either  directly  or  through  any 
governmental  agency.  Though  some  provi- 
sions assume  the  form  of  grants,  in  reality 
they  but  delimit  the  power  or  authority  to 
whldi  they  refer.  Every  reference  In  the 
Constitution  to  public  Indebtedness  Is  cou- 
pled with  a  limitation  upon  the  power  to  In- 
cur Indebtedness.  The  elaborate  provisions 
for  the  security  of  the  people  of  the  state, 
and  of  every  political  subdivision,  against 
their  own  possible  improvidence  constitute 
one  of  the  distinguishing  features  of  our 
fundamental  law.  Since  It  la  the  rale  that 
the  Constitution  limits,  rather  than  grants, 
power,  any  provision  open  to  construction 
should  be  held  to  be  within  that  general 
rule,  unless  a  contrary  conclusion.  Is  forced 
by  the  circumstances  of  the  particular  case. 

[4]  Another  consideration  leads  to  the 
same  end.  In  the  people  of  this  state  Is 
lodged  Its  police  power,  one  of  the  highest 
attributes  of  sovereignty.  The  exercise  of 
this  power  is  deemed  essential  to  the  good 
order  and  general  welfare  of  organized  so- 
ciety, and  so  Jealous  are  the  people  In  their 
retention  of  the  power  that,  though  no  specif- 
ic provision  of  the  Constitution  forbids  It, 
the  Legislature  Is  without  the  authority  to 
surrender  it  altogether.  Helena  L.  &  R.  Co. 
V.  City  of  Helena,  47  Mont.  18, 130  Pac.  446; 
Northern  Pac.  Ry.  Co.  v.  Minnesota,  208  U. 
S.  583,  28  Sup.  Ct.  341,  52  L.  Ed.  630.  We 
do  not  say  that  the  people  of  the  state  can- 
not by  constitutional  provision  divest  them- 
selves of  the  right  to  exercise  the  power 
with  respect  to  any  particular  subject,  but 
we  do  say  that  for  them  to  do  so  would  be 
contrary  to  the  policy  pursued  in  every  civ- 
ilized nation.  While  the  state  may  employ 
agencies  through  which  to  exercise  the  pow- 
er, its  absolute  abdication  to  any  such 
agency — the  clothing  of  the  agency  with  the 
exercise  of  the  power  to  the  exclusion  of  the 


state  Itself — Is  all  bat  u'lilieard  ot  In  oar 

jurisprudence. 

[S]  However  positive  the  terms  of  the 
grant  of  police  power  to  the  municipality, 
for  Instance,  the  state  will  be  held  to  have 
retained  Its  original  jurisdiction  over  the 
same  subject  and  to  possess  the  authority  to 
exercise  It  concurrenUy  with  the  municipali- 
ty. Selbold  V.  People,  86  111.  88;  Spring 
Valley  v.  Spring  Valley  Coal  Co.,  71  111.  App. 
432.  Speaking  upon  one  phase  of  this  sub- 
ject, the  Supreme  Court  of  the  United 
States  said : 

"This  power  of  regulation  is  a  power  of  gov- 
ernment, continuing  in  its  nature,  and.  if  it  can 
be  bargained  away  at  aU,  it  can  only  be  by 
words  of  positive  grant,  or  sometUinj;  which  U 
in  law  equivalent.  If  there  is  reasonable  doubt, 
it  must  be  resolved  in  favor  of  the  ♦  *  ♦ 
power.  In  the  words  of  Chief  Justice  Marshall 
in  Providence  v.  Billings,  4  Pet.  514,  at'  page 
661  [7  L.  Ed.  939] :  'Its  abandonment  ought 
not  to  be  presumed  in  a  case  in  which  the  de- 
liberate purpose  of  the  state  to  abandon  It  does 
not  appear.'  This  rule  is  elementary,  and  the 
cases  in  our  reports  where  it  has  been  consid- 
ered and  apphed  are  numerous."  Railroad 
Commission  Cases,  116  U.  S.  307,  6  Sup.  Gt. 
334,  388,  1191,  29  L.  Ed.  636. 

[6]  If  the  language  Of  the  concluding  sen- 
tence of  section  6,  article  13,  above,  should 
be  held  to  secure  to  the  city  of  Helena  the 
contrdi  of  Its  water  system  to  the  exclusion 
of"  every  one  else,  the  state  included,  it  fol- 
lows as  of  course  that  the  state  has  surren- 
dered to  the  city  all  police  power  with  ref- 
erence to  such  system,  and  that,  if  it  should 
transpire  that  the  water  supply  became  con- 
taminated, spreading  contagions  disease 
generally,  the  state  would  be  helpless  and 
could  not  interfere.  We  decline  to  adopt 
snch  a  construction,  since,  as  we  view  It,  the 
language  of  the  constitutional  provision  does 
not  lead  to  that  conclusion. 

When  we  consider  that  the  privilege  of 
extended  Indebtedness  is  open  only  to  the 
city  whose  business  management  has  re- 
sulted In  a  burden  of  debts,  it  would  seeot 
fair  to  presume  that.  Instead  of  admitting 
such  city  to  the  extraordinary  freedom  of 
action  for  which  respondents  contend,  It  was 
the  Intention  of  the  framers  of  section  6, 
above,  to  hedge  about  such  dty  with  restric- 
tions conducive  to  the  security  of  the  addi- 
tional indebtedness  and  its  ultimate  dis- 
charge. It  certainly  cannot  be  said  that 
the  injunction  of  section  6,  above,  that  the 
revenues  derived  from  such  water  system 
shall  be  devoted  to  the  payment  of  the  ex- 
tended indebtedness,  secures  to  the  city  any 
special  privilege.  On  the  contrary,  that  lan- 
guage Is  not  susceptible  of  any  meaning  oth- 
er than  that  the  city  Is  prohibited  from  dis- 
sipating the  funds  derived  from  the  opera- 
tion of  Its  water  system  or  using  them  for 
general  municipal  purposes,  and  Is  com- 
manded to  devote  them  to  the  single  purpose 
Indicated.  It  is  strictly  a,  limitation  Impos- 
ed In  the  Interest  of  the  city  aj;td  the  holders 
of  its  securities.  But  this  Injunction  Is  em- 
ployed In  the  same  oonnactton  4M  tltt  direc- 


Digitized  by 


Google 


Uaat^ 


PUBLIC  SERYICB  COMMISSION  T.  Cl^Y  OF  HELENA 


37 


tton  to  tlw  dfcy  to  own  and  ijontrol  such  wa- 
ter BTStem,  and  In  our  <Hilnton  this  reference 
to  ovrnersMp  and  control  Is  likewise  but  an 
Inhibition  upon  the  city  In  the  Interest  of 
its  credit,  and  not  a  limitation  upon  the  pow- 
er of  the  Legislatloii  to  direct  the  exercise 
of  the  state's  police  power.  It  Is  not  neces- 
sary to  determine  whether  a  city  operating 
without  the  disability  imposed  by  this  ex- 
tended Indebtedness  could  sell  its  water 
plant  or  let  its  operation  to  an  indlTldual  or 
private  corporation;  but,  tn  its  own  interest 
and  the  interest  of  its  bondholders,  the  city 
laboring  under  such  disability  is  forbidden 
to  part  with  title  to  its  water  plant  and 
thus  possibly  lessen  the  security  behind  the 
bonds,  and  Is  likewise  prohibited  from  part- 
ing with  control  and  thus  sharing  ttie  prof- 
its of  operation  witti  any  one,  so  long  as  the 
disability  remains.  The  entire  plant  Is  set 
apart  for  and  devoted  to  the  ultimate  dis- 
chaige  of  the  extraordinary  indebtedness. 

To  foUow '  the  argument  advanced  in  l>e- 
balf  of  respondents  to  its  logical  conclusion: 
The  dty  of  Helena  is  in  the  specially  ftvor- 
ed  class  only  because  it  was  compelled  to 
resort  to  the  extended  indebtedness  to  pro- 
cure its  water  supply.  As  respects  that  wa- 
ter supply,  it  will  always  remain  in  that 
dass.  There  Is  no  provision  for  removing 
It,  even  though  it  discharges  its  extraordi- 
nary indebtedness  and  reduces  its  original 
obllgatlona  well  bcQow  the  3  per  cent,  limit, 
and  is  otherwise  in  the  same  situation  as  the 
dty  that  owns  its  water  plant  but  never  ex- 
ceeded the  normal  limit.  What  is  to  become 
of  the  revenue  from  the  plant  after  the  city 
discbarges  the  indebtedness,  if  the  strict 
construction  of  the  concluding  sentence  of 
section  6  is  to  be  applied  as  counsel  for  re- 
QMudents  conta>d?  Our  construction  of 
that  language  seems  to  us  reasonable.  It  is 
in  liarmaiy  with  the  general  character  of 
the  Constitution  as  a  whole,  and  it  avoids 
tiie  all  but  absurd  assumption  that  the  state 
intended  to  surrender  its  police  power  un- 
der drcamstances  where  the  necessity  for 
Its  retention  would  l>e  augmented  rather  than 
lessened. 

[7]  2.  Ciiapter  S2  above  does  not  Infringe 
tlie  iMWisions  at  section  36,  article  6,  of  the 
Constitution.  The  Public  Service  Commis- 
sion is  not  a  special  commission,  within  the 
meaning  of  those  terms  as  employed  in  sec- 
tion 36  above.  In  many  of  the  states  of  this 
country,  the  theory  of  local  self-government 
for  municipalities  does  not  prevail,  but  on 
the  contrary  the  power  of  the  Legislature  to 
appoint  or  cpntrol  municipal  officers  is  as- 
serted. 28  Csc.  2d3.' .  Fqr. instance,  by  an  act 
approved  March  12,  1861,  the  Legislature  of 
Minnesota  provided- for  an  extension  of  Fort 
street,  St  Fani,  and  In  section  2  of  the  act 
named  Nathaniel  McLean,  J,  W.  Selby,  and 
Parker  Pai^  commissioners  to  carry  out  the 
requirements  of  the  act  Laws  of  Minnesota. 
1861,  p.  256;  Daley  v.  City  of  St  Paul,  T 
.  Minn.  389^(611.  311).    By  an  act  approved  No- 


vember 25,  186^  the  Legislature  of  Oregon 
amoided  the  act  Incorporating  Portland.  By 
section  142  of  the  amended  act  the  city  was 
authorized  to  procure  a  water  supply  for  It- 
self  and  Its  inhabitants.  By  section  143,  John 
Gates,  F.  0.  Smith,  C.  H.  Lewis,  Henry  Fail- 
ing, W.  S.  Ladd,  Frank  Dekum,  L.  Flelschner, 
H.  W.  Corbett  W.  K.  Smith,  J.  Lowenberg,  S. 
O.  Reed,  B.  B.  Knapp,  L.  Therkelson,  Thomajs 
M.  Bichardson,  and  A.  H.  Johnson  werie 
named  as  a  "water  committee"  with  power 
to  purchase  or  construct  the  water  plant  and 
to  that  end  to  issue  bonds  of  the  dty,  etc. 
Laws  of  Oregon  (Special  Session)  1885,  p.  07; 
David  V.  City  of  Portland,  14  Or.  08,  12  Pac. 
174.  Many  other  examples  might  be  cited, 
but  these  suffice  to  indicate  the  character  of 
legislation  against  which  the  provision  in 
section  36,  article  5,  above,  was  directed. 
People  V.  Hoge,  55  Cal.  612;  In  re  Pfabler, 
150  Cal.  71,  88  Paa  270,  11  L.  E.  A.  (N.  S.) 
1002,  11  Ann.  Cas.  911. 

[«,  9]  3.  Neither  docs  this  act  conflict  with 
section  4,  article  12.  It  does  not  levy  any  tax 
upon  the  dty  of  Helena  or  its  inhabitants. 
Even  the  regulation  of  water  rentals  would 
not  amount  to  a  levy  of  taxes,  for  a  water 
rental  is  not  a  tax.  Wagner  v.  City  of  Rock 
Island,  146  111.  139,  34  N.  E.  545,  21  L.  K.  A. 
610.  Whether  a  particular  regulation  of  the 
Public  Service  Commission  may  have  the 
effect  of  imposing  a  compulsory  obligation 
on  the  dty  is  another  question.  Any  regula- 
tion which  the  commission  makes  must  be 
reasonable  in  order  to  be  valid,  and  any  reg- 
ulation which  imposes  upon  the  dty  any  obli- 
gation wtiich  is  invalid  is  not  reasonable. 
Whether  the  regulation  sought  to  be  imposed 
upon  the  dty  of  Helena,  with  reference  to 
the  cliaracter  of  the  accounts  to  t>e  kept  with 
respect  to  its  water  system,  is  reasonable 
depends  upon  conslderationa  not  presented  by 
this  record.  Assuming  it  to  be  reasonable, 
it  does  not  follow  that  it  will  Impose  upon 
the  city  of  Helena  any  obligation  whatever. 

[10]  The  "revenues"  from  the  water  plant 
referred  to  in  section  6,  article  13,  above, 
which  are  to  be  held  inviolate— dedicated  to 
the  discharge  of  the  extraordinary  indebted- 
ness— are  the  net  revenues  or  the  gross  re- 
ceipts less  necessary  operating  expenses,  and, 
if  this  regulation  of  the  eommissiou  Is  a 
reasonable  one,  the  extra  expense  incurred 
in  carrying  It  into  effect  is  a  proper  and 
uefKBsary  charge  against  the  gross  revenues 
derived  from  the  water  system,  and  not  an 
obligation  imposed  upon  the  dty  at  all. 

[11]  Rather  than  declare  a  solemn  enact- 
ment of  the  Legislature  luTalid,  we  will  con- 
strue its  provisions  in  harmohy  with  the  Con- 
stitution U  possible  to  do  so,  The  principle 
»f' local  self-government  as  declared  by  this 
court  in  Helena  Con.  W.  Co.  i.  Steele,  above, 
and  in  later  cases,  does  not  exclude  the  state 
from  the  exerdse  of  police  porwers  within  a 
city  of  tlUs  state.  The  language  of  chapter 
52  above,  conferring  authority  upon-  the  Pnh- 
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Uc  Service  Commission,  Is  to  be  cohstrned  In 
harmony  -nlth  the  theory  of  self-grovemment 
In  the  city  and  tbe  retention  of  police  poveer 
by  the  state. 

[12]  At  first  blush,  the  concluding  sentence 
of  section  8  of  chapter  62,  to  wit,  "And  the 
Pnbllc  Service  Commission  is  hereby  invested 
with  full  power  of  snpervlBlon,  regulation, 
and  control  of  such  ntillties,  subject  to  the 
provisions  of  this  act  and  to  the  exclusion  of 
tbe  Jurisdiction,  regulation,  and  control  of 
such  ntillties  by  any  municipality,  town,  or 
village,"  might  seem  to  contemplate  the  com- 
plete substitution  of  the  Pnbllc  Service  Com- 
mission for  the  city  in  the  management  and 
control  of  Its  water  system ;  but  a  considera- 
tion of  the  entire  act  leads  us  to  the  conclu- 
sion that  it  was  the  intention  of  the  Legisia-. 
ture  to  go  no  further  than  to  provide  that, 
within  the  limited  sphere  of  its  Jurisdiction, 
the  Public  Service  Commission  may  make 
reasonable  regulations  which  the  city  must 
heed,  and  to  that  extent  only  Is  the  author- 
ity of  the  dty  superseded,  but  that  it  was 
ever  intended  to  take  from  the  city  the  ac- 
tive management  of  its  water  plant  or  the 
authority  to  appoli^t  the  proper  officers  and 
employes  to  operate  it,  or  to  interfere  with 
such  officers  In  the  proper  discharge  of  their 
duties,  we  cannot  admit 

ITrom  necessity  we  are  compelled  to  pass 
upon  the  general  character  of  the  legislation 
found  in  chapter  62  above,  rather  than  upon 
tbe  particular  provisions  cA  the  act.  Wheth- 
er the  Legislature  exceeded  its  authority  In 
attempting  to  confer  upon  the  Public  Service 
Commission  any  other  particular  power  can 
only  be  determined  when  the  exercise  of 
that  power  is  called  in  question  directly.  So 
far  as  the  objections  now  urged  against  it 
are  concerned,  chapter  62  appears  to  be  a 
ralid  legislative  enactment. 

The  Judgment  is  reversed  and  the  cause  Is 
remanded  for  further  proceedings  not  In 
conflict  with  the  views  herein  expressed. 

BBANTL7,  a  J.,  and  SANNER,  J.,  concur. 


STOKES  ▼.  LONG.    (Nos.  8882, 5882.) 

(Supreme  Court  of  Montana.     July  3,  1018.) 

1.  Appbai.  and  Bbbob  «=>612(^— BkooiId— 
JuDOMBNT  Roll. 
On  appeal  from  order  denying  new  trial 
made  on  the  minutes  of  the  court,  the  record 
need  not  contain  a  cop^  of  the  judgment  roll 
authenticated  as  such,  if  It  contains  certified 
copies  of  all  the  papers  which  go  to  make  it  up, 
under  Rev.  Codes,  §  6799,  providing  that  the 
record  on  appeal  from  order  grranting  or  refus- 
ing new  trial  on  the  minutes  shall  contain  the 
ludgment  roll,  or  such  parts  thereof  as  may 
be  necessary  to  the  consideration  of  the  ap- 
peal 

[Ed.  Kote.— IV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  2698 ;  Dec.  Dig.  «=3ei2(4).] 


2.  ParsigiAHB  and  Subobonb  «ss18(4)— -Mal- 
PBAOTicB— Complaint. 

A  complaint  that  defendant  physician,  em- 
ployed to  treat  plaintiff's  broken  leg,  "failed  to 
exercise  ordinary  care  and  skUl,"  and  so  care- 
lessly and  negligently  treated  the  fracture  as 
to  displace  the  bones,  causing  shortening  of  the 
leg  and  pain  and  suffering  and  damages,  and 
alleging  in  traversable  form  the  acts  or  omis- 
sions of  defendant  on  which  recovery  is  sought, 
showing  they  occurred  throwsb  defendant's  neg- 
ligence, is  sufficient,  under  Rev.  Codes,  f  6532, 
requiring  complaint  to  contain  "statement  <tt  tht 
facta  constituting  the  cause  of  action,  in  ordi- 
nary and  concise  language." 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent  Dig.  i  37;  Dec.  Dig.  «=o 
18(4).] 

3.  Trial  «s>419— Rbvikw— IELktubal  to  Non- 
suit. 

Where  defendant  introdnces  evidence  after 
his  motion  for  nonsuit  is  denied,  on  appeal  the 
court  considers  only  the  question  whether  tbe 
evidence  as  a  whole  made  a  case  for  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  982;    Dec.  Dig.  <e=»419.] 

4.  Physicians    and    StrBOEONS    ie=3l8(9)  — 

MALFBACnCB^-QDESTIONB    FOB    JUBT. 

In  malpractice  action  for  treatment  of  bro- 
ken leg,  evidence  of  the  injury,  employment  of 
defendant,  treatment  of  leg  by  attaching  an  in- 
sufiicient  weight  thereto  and  inclosing  it  in 
plaster  cast  and  shortening  of  the  leg  two 
inches,  held  to  make  case  for  submission  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Ph:rsicians 
and  Surgeons,  Cent  Dig.  |  44;  Dec.  Dig.  <S=> 
18(9).] 

6.  Pbtsicians  and  Subobons  «=>I6— Liabil* 
ITT  TOBi  Acts  of  Recoumbnded  Pictbicianb. 
If  one  physician,  upon  leaving  his  home  tem- 
porarily reccHunends  to  his  patients  the  employ- 
ment in  case  of  need,  of  some  other  physician 
who  is  not  in  any  sense  in  his  employment  nor 
associated  with  him  as  a  copartner,  he  is  not 
liable  for  injuries  resulting  from  negligence  or 
want  of  skiU  of  the  latter,  in  case  he  is  em- 
ployed. 

[Ed.  Note.— For  other  cases,  see  Pliysicians 
and  Surgeons,  Cent  Dig.  f  31;  Dec.  Dig.  «s> 
16.] 

6.  Phtsioians  and  Subokonb  «s>16— LiAsm- 

ITT  FOB  NKGLIOKNOB  OF  AfiSOOIATBD  PHTSI- 
CIAN. 

Where  two  physicians  are  employed  on  the 
same  case  and  by  agreement  divide  the  service 
between  them,  and  one  observes  and  lets  go  on 
without  objection  wrongful  acts  and  omissions 
by  the  other  or  if  the  circumstances  are  such 
that  he  ought  to  have  observed  such  wrongful 
acts  or  omisBions,  he  is  liable. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  31;  Dec.  Dig.  «» 
16.] 

7.  Physicians  and  Suboeons  «s>14(1)— Lia- 
bility FOB  Nkoligencb— Associated  Pht- 

SICIAN. 

In  such  case,  each  is  bound  to  bring  to  tiie 
oase  the  ordinary  knowledge  and  skill  of  the 
profession,  and  also  to  give  his  best  personal 
attention  and  care. 

[Ed.  Note.— For  other  cases,  see  Physidans 
and  Surgeons,  Cent  Dig.  H  21,  24,  25,  28-30; 
Dee.  Dig.  <8s>14(l).] 

8.  Phtsioians  and   Suboborb   9=3l6— Lia- 
bility    FOB     NBOLIi^BNaB     0I>     ASBOCIATBD 

Physician 
Where  a'physidan  calls  in  another  to  as- 
sist him  in  treating  a  broken  leg  and  gives  the 
latter  exclusive  duirge  of  the  case  «nily  after 
be  leaves  temporarily,  and  before  leaving  visits 
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the  patient  for  Mveral  iayt  u  If  in  charge  of 
the  caae,  and  regaeats  the  iMttient  to  retain  U« 
Italf  of  the  fe«  until  his  return,  and  the  treat- 
ment of  the  Iw  is  vidooa  trotn  the  atart,  tlie 
first  phyaieian  to  Uable. 

[Ed.  Note^— For  other  caaea,  aee  Phjdeiana 
and  Snrseona,  Cent.  Dig.  §  81;  Dee.  Dig.  «o 

9.  PsrrsioiAm  and  Suboxons  «cs»18(7)— MaXt 

PBACnCB— BVIDXROB. 

In  malpractice  action  for  treatment  of  bro- 
ken leg,  eridence  of  the  coat  of  an  operation 
that  wonld  minimise  the  anfferlng  due  to  plain- 
tiff's condition  at  tiaM  of  trial  was  admisaible. 
[Bd.  Note.— For  other  cases,  aee  Physieians 
and  Snrgeona,  Cent.  Dig.  H  40.  41;  Dee.  Dig. 
«s»18(7).] 

10.  Dakasu  «sa62(2)— Dvtt  to  Rbpuck. 

A  person  bodily  injured  through  another's 
fanit  is  not  neceaurily  bound  to  submit  to  a 
major  surgical  operation  which  may  or  may  not 
reault  in  a  betterment  of  his  condition. 

[Ed.  Note.— For  other  caaea,  see  DamagML 
Cent.  Dig.  U  120-128;   DecTDig.  <8=>Q2(2).] 

U.  Damaoeb  «e9»208(7>- QcnnoN  roB  Juxr 

— RKDOCnoit  OF  Damaoks. 
It  ia  always  a  question  for  the  jury  on  the 
evidence  in  any  case  wheilier  the  plaintiff  has 
naed  ordinary  care  and  diligence  to  minimise 
the  injurious  consequences  of  his  injury  through 
another'a  fault. 

[Ed.  Note.— For  other  casea,  see  Damagea, 
Cent  Dig.  if  182,  633,  634;  Dec.  Dig.  «=> 
a08(7)J 

12.  Phtbiciani   akd    SubIskors    9a>18(7)  — 

MaLPBACTICB  —  BtIDBROB  —  CONTIHTTAtlOIl 

OF  Tbkatmxnt. 
Evidence  of  treatment  by  associated  phrsi- 
cian  for  several  weelcs  after  defendant  had  left 
town  was  competent  to  inform  the  Jury  that 
the  coarse  of  treatment  approved  by  defendant 
was  continued  without  change,  in  order  to  re- 
but tbe  notion  that  any  efiScient  cause  inter- 
vened by  reason  of  anything  auch  associated 
physician  did  upon  his  own  initiative  to  bring 
about  the  condition  in  wlilch  plaintifC  found  him- 
self at  the  conclusion  of  treatment. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sorgeoaa,  Cent.  Dig.  H  40.  41;  Dee:  Dig. 
•=>18fD.l 

IS.  Atpeal  aitd   Bbbob  «ca»1063(6>— Haxu- 

1X88  EBB0»— BTIDBNCB— MAI.FBACTIOX. 

Admission  of  such  evidence,  if  error,  was 
not  prejudicial,  where  the  jury  were  instructed 
to  find  for  plaintiff  only  if  his  Injury  was  suffer- 
ed from  defendant's  acta  or  omissions  liefors  in 
left 


14.  Appxai,  ard  EBifcB  4Ba»10S8(5)  —  Habm- 
uas  Bbbob— Bbbonbous  IirsTBucnoii  Fa- 

▼OBABLB  to  APPEIXAirT. 

Appellant  cannot  complain  of  an  Instme- 
tion,  whether  correct  or  not,  which  was  aa  fa- 
vorable to  him  as  he  could  ask. 

(Bd.  Note.— For  other  cases,  sea  Appeal  and 
Brror,   Cent.   IKg.   J   4066;    Dec.   Kg. 
-   Cwit.  "• 


1083(6);  Trial. 


Dig.  i  687.] 


IS.  Etidbrob  «sbS60(1)— Doouuxntabt  Bv- 

IVBROB— PBOTOOBAFHB. 

A  photograplk  ia  competent  evidenca  to 
prove  a  conditioB  which  can  be  sliown  by  a 
representation  of  that  sort,  for  when  shown  by 
a  einnpetent  witness  to  be  cotrect,  it  famishes 
evidence  of  a  high  order  of  accuracy. 
_(Ed.  Note.— For  ether  cases,  see  Evidence, 
Cent  Dig.  |  1600 ;  Dec.  Dig.  «=s860a).l 


1&  EVIDBROX  «ss369(4)— DoomCEHTABT  BtI- 
DBNOB— AUTHXJITIOATION— X-EaT  FhOTO- 
GBiAFHB. 

In  malpraetica  action  tor  treatment  of  bro- 
ken leg.  X-ray  plates  of  condition  of  plalntiff'B 
leg  at  time  of  trial  were  competent,  they  being 
taken  by  practicing  physicians,  who  showed 
that  they  onderrtooa  and  were  accustomed  to 
the  use  of  X-ray  process  in  thdr  practice,  and 
possessed  the  required  skill  and  knowledge  to 
uae  it  with  accurate  results. 

[Eld.  Note.— For  other  caaea,  see  Evidence, 
Cent.  Dig.  |  1600 ;    Dec.  Dig.  «=»359(4).] 

17.  Tbiai,  «=9260(1)— BEqTTBSIB— Covxbed  bt 
OtHKB  iRSTBUCnORB. 

Where  offered  Instructions,  so  for  as  «n- 
bodying  correct  statamenta  of  applicable  law, 
are  aubatantiaUv  covered  by  instractions  sub- 
mitted, their  refusal  is  not  error. 

Pld.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  {  061;  Dec.  Dig.  «=>260a).] 

18.  Appeai.  and  Ebbob  «=>3Q2(1)  —  Exoxp* 
TioNS  Not  Takbn  Beu>w. 

By  direct  provision  of  Rev.  Codes,  f  6746, 
on  appeal  from  order  denying  new  trial,  the 
Supreme  Court  cannot  consider  any  error  in 
instructions  not  specifically  pointed  out  at  the 
time  of  settlement,  as  the  trial  court  to  preclud- 
ed from  granting  a  new  trial  tor  error  opt  so 
pointed  out  to  it 

[Ed.  Note.— Foe  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  |8  1744r-174e;  Dec.  JKg,  «=» 
802(1).] 

Brantly,  O.  JT^  dissenting  in  part 

Appeal  from  Dtotriot  Court,  Fergus  Coun- 
ty;   Bay  E.  Ayers,  Judge. 

Action  by  Frank  H.  Stokes  against  W.  A. 
Lockg.  From  a  judgment  for  plaintiff  and 
order  denying  new  trial,  defendant  appeals. 
Affirmed. 

Burton  R.  Cole,  of  Lewlstown,  and  Norrto 
ft  Hurd,  of  Great  Falls,  for  appellant  John 
A.  Coleman,  of  Lewtotown,  and  O.  W.  McC<n- 
nell,  of  Helena,  for  respondent. 

BBANTLY,  C.  X  In  thto  action  plaintiff 
recovered  a  Judgment  against  defendant,  a 
physician  and  surgeon,  for  alleged  malprac- 
tice In  the  reduction  and  treatment  of  a 
broken  leg.  The  defendant  has  appealed 
from  the  judgment  and  an  order  denying  hla 
motion  for  a  new  trial.  The  appeals  were 
taken  separately,  and  appear  upon  the  rec- 
ords of  this  court  under  different  numbers, 
but  they  were  argued  and  submitted,  and  will 
be  determined  as  if  taken  at  tbe  same  time. 

[1]  The  motion  for  a  new  trial  was  made 
npon  the  minutes  of  the  court.  After  the  de- 
fendant had  filed  his  brief  in  this  court,  coun- 
sel for  plaintiff  filed  a  motion,  asking  this 
court  to  strike  from  the  files  tbe  record  on 
appeal  from  tbe  order  denying  tbe  motion  for 
a  new  trial,  and  to  dlsmtos  the  api)eal,  al- 
leging that  the  district  court  was  without 
jurisdiction  to  settle  the  statement  on  appeal 
because  it,  together  with  amendments  pro- 
posed by  counsel  for  the  plaintiff,  had  not 
been  presented  to  the  trial  court  within  the 
time  and  in  the  manner  prescribed  by  the 
provlstoD  of  the  statute.  The  motion  includ- 
ed also  a  demand  for  a  dismissal  of  the  ap- 
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^eH  an  the  ground  ttUit  the  record  does  not 
contain  a  copy  of  the  Judgment  roll.  The 
motion  was  denied,  with  leave  to  counsel  to 
renew  It  at  the  hearing,  which  they  did.  The 
record  discloses  that  during  the  proceedings 
leading  up  to  the  settlement  of  the  statement, 
lrregularl,tles  intervened.  We  shall  not  take 
the  time  to  discuss  them  in  detail.  It  is  suffi- 
cient to  say  that  counsel  for  the  plaintiff, 
by  pursulDg  the  course  they  did,  waived 
these  irregularities,  and  cannot  now  insist 
that  the  court  was  in  error  In  disregarding 
them.  The,  record  on  the  appeal  from  the 
order  denying  the  new  trial  does  not  contain 
a  copy  of  the  Judgment  roll  authenticated  as 
such.  It  does  contain,  however,  certified 
copies  of  all,  the  papers  which  go  to  make  it 
up.  This  sufficiently  meets  all  requirements. 
Rer.  Codes,  {  6799,;  Doombos  v.  Thomas, 
60  Mont  370,  147  Pac.  277.  The  motion  to 
dismiss  is  therefore  denied. 

[I]  On  the  merits  it  Is  argued  with  much 
earnestness  that  the  complaint  does  not  state 
a  cause  of  action,  and  hence  does  not  support 
the  Judgment.  It  alleges  that  defendant  was 
a  physician  and  surgeon ;  that  on  November 
25,  1913,  plaintiff  had  the  thigh  bone  of  his 
left  leg  broken,  and  that  he  employed  the 
defendant,  in  his  professional  capacity  as 
such  physician  and  surgeon,  to  reduce  the 
fractured  bone  to  its  proper  position  and 
place  and  to  attend  to  and  cure  the  same. 
It  Is  then  alleged: 

"That  the  defendant  accepted  and  entered  up- 
on such  employment  on  the  said  25tb  day  of 
November,  1913,  but  wholly  failed  to  exercise 
ordinary  care  and  akilt  in  the  performance  of  his 
daty,  and  Wholly  failed  to  use  reasonable  care 
and  diligence  in  the  exercise  of  his  skill  as  such 
physician  and  surgeon,  and  did  then  and  there 
treat  the  fracture  of  said  leg  in  a  grossly  care- 
less, negligent,  unskillful,  and  improper  man- 
ner, so  that  the  bones  of  said  leg  were  displaced 
and  out  of  their  natural  state,  position,  and 
condition,  thereby  causing  the  {uaintifTs  leg  to 
be  shortened  several  inches,  causing  great  bodily 
and  mental  pain  and  suffering,  which  said  pain 
and  suffering  still  continues,  whereby  the  plain- 
tiff has  been,  and  is  now,  greatly  and  perma- 
nently injured,  to  his  damage  in  the  sum  of 
$25,000." 

The  following  paragraphs  contain  allega- 
tions charging  that  because  of  said  negligent 
conduct  of  defendant,  plaintiff's  earning  ca- 
pacity has  been  entirely  destroyed  for  a  long 
time  to  come,  to  his  damage  in  the  sum  of 
$6,000,  and  that  he  has  suffered  damage  fur- 
ther in  the  sum  of  $1,500,  which  he  will 
be  compelled  to  pay  for  an  operation  and 
treatment  by  competent  physicians  and  sur- 
geons, In  order  to  have  the  condition  of  his 
leg  ameliorated  and  to  gain  relief  from  the 
pain  now  suffered  by  him. 

It  Is  said  that  the  allegations  found  in  the 
paragraph  quoted  are  mere  bald  conclusions 
of  la.w,  and  hence  that  the  pleading  does  not 
meet  the  requirements  of  section  6532  of  the 
Bevlsed  Codes,  In  that  It  does  not  contain  "a 
statement  of  the  facts  constituting  the  cause 
of  action  tn  ordinary  and  concise  language." 
In'  other  words,  it  4oes  not  ayer.  the  spedflc 


act  or  omlaEdon  of  dtfendant  upon  wblcili 

plalntiu  bases  his  right  to  recover.  The 
pleading  Is  not  a  model,  but  we  think  it 
states  facts  sufficient  to  save  it  from  condem- 
nation. The  paragraph  made  the  stlbject  of 
defendant's  attack  does  not  state  very  fully 
or  speciflcally  the  facts  constituting  the  omis- 
sion of  duty  by  defendant.  It  does  state^ 
however,  that  defendant  so  treated  plaintiff's 
Injury  "that  the  bones  of  said  leg  were  dis- 
placed,' *  *  •  thereby  causing  plaintifl's 
leg  to  be  shortened  several  Inches."  This, 
with  the  qualifying  terms  employed,  we  think 
ahffidently  Informed  defendant  upon  What 
plaintiff  would  rely  for  a  recovery.  It  means, 
If  anything,  that  defendaril;'s  treatment,  was 
such  that  the  fragments  of  the  bone  of  plain- 
tiff's leg  were  not  retained  In  apposition, 
with  the  result  that  the  leg  becftme  shoMren- 
<!d,  .whereas  the  acceptance  of  the  employment 
impx>sed  upon  defendant  the  duty  to  exercise 
reasonable  care  and  skill  to  prevent  such  a 
result,  which  the  defendant  failed  to  do.  It 
does  not  matter  that  the  qualifying  terms 
imputing  negligence  precede  or  follow  the 
omission  of  duty  charged,  or  that  they  are 
employed  at  all,  if  the  direct  averments  of 
the  complaint  necessarily  raise  the  presump- 
tion of  negUgehce.  It  is  sufficient  to  meet 
all  requirements  tf  the  pleader  sets  out  in 
traversable  form  the  acts  or  omissions  of 
the  defendant  upon  which  he  seeks  recov- 
ery, and  shows  that  they  occurred  through 
the  neglig«ice  of  the  defendant  This,  we 
think,  the  complaint  here  does.  6  Thompson 
on  Negligence,  {  7447;  Georgia  Pac.  B.  Co. 
T.  Davis,  02  Ala.  300,  9  South.  252,  25  Am.  St 
Rep.  47;  Taylor  ▼.  Felsing,  164  lU.  331,  45 
N.  K.  161;  Geneva  v.  Burnett,  65  Neb.  464, 
91  N.  W.  275,  58  L.  R.  A.  287,  101  Am.  St 
Rep.  628;  Consumers'  El.  Ij.,  etc.,  Co.  v. 
Pryor,  44  Fla.  354,  32  South.  797:  Hansel- 
man  v.  Carstens,  60  Mich.  187,  27  N.  W. 
18.  This  statem«it  is  In  full  harmony  with 
the  rule  announced  by  this  court  in  County 
of  Silver  Bow  v.  Davles,  40  Mont  418,  107 
Pac.  81;  Gauss  v.  Trump,  48  Mont  92,  135 
Pac.  910;  WlUobum  Branch  Co.  v.  Tegen, 
49  Mont  101,  140  Pac.  231,  and  other  cas- 
es— that  as  against  an  attack  for  lack  of 
substance,  .whatever  is  neoesSarily  implied 
or  reasonably  to  be  inferred  from  an  allega- 
tion In  a  pleading  Is  to  be  taken  as  directly 
averred. 

[3]  It  Is  contended  that  there  was  no  sub- 
stantial evidence  Introduced  by  the  plaintiff 
showing  negligence  by  defendant  or  connect- 
ing htm  with  the  Injury  suffered  by  plaintiff, 
and  hence  the  court  should  have  sustained 
d^endantls  motion  for  nonsuit  and  for  a  di- 
rected verdict  Inasmueh  as  the  defendant 
Introduced  evidence  after  the  motion  for  non- 
suit was  denied,  we  shall  consider  only  the 
question  whether  the  evldatce  as  a  .whole 
made  a  case  whldi  should  have  been  submit;- 
ted  to  the  Jury.  Van  Vranken  v.  Granite 
County,  35  Mont  ^2n,  90  P&c  164;  Yergy  V. 
Helena  L.  &  By.  Co..  39  Mont  218, 102  Pac! 
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310, 18  Ann.  Caa.  120L  The  erldenee  is  qatte 
Tolmnlnous  and  cannot  be  recapitulated  in 
eztenso.  Nor  do  we  deem  it  necessary  to 
discuss  in  detail  the  porticns  of  it  in  which 
the  rarlous  exx)ert  witnesses  expressed  their 
personal  views  as  to  the  merits  or  demerits 
of  the  particular  mode  of  treatment  or  me- 
chanical appliances  which  ought  to  be  pun- 
sned  in  such  cases.  After  a  careful  study 
of  it,  we  have  concluded  that  It  presents  a 
case  calling  for  the  Judgment  of  the  Jury. 

[4]  In  the  forenoon  of  November  25,  1918, 
the  plaintiff  was  preparing  to  move  a  steam 
threshing  machine.  While  iMicking  the  en- 
gine In  order  to  couple  it  with  the  sea;>arator, 
he  inadvertently  permitted  the  former  to 
back  too  far.  In  the  resulting  collision  he 
was  caught  by  the  engine  and  suffered  a 
transverse  fracture  of  the  upper  third  of  the 
femur  of  his  left  leg.  The  skin  and  muscles 
of  the  leg  on  the  Inner  side  were  also  consid- 
erably lacerated.  The  plaintiff  was  put  lato 
a  wagon  and  taken  for  treatment  to  Lewis- 
town,  about  ten  miles  away,  where  defend- 
ant resided.  Plaintiff's  wife,  at  his  direction, 
went  forward  to  engage  defendant's  services. 
He  had  theretofore  been  employed  by  plain- 
tiff. In  case  she  could  not  find  defendant, 
she  was  to  employ  Dr.  Wallin.  Finding  the 
defendant  in  his  office,  she  told  him  of  the 
accident,  and  that  plaintiff  desired  his  serv- 
ices. He  agreed  to  serve  plaintiff.  He  in- 
structed her  to  engage  a  room  and  nurse  at 
a  hospital.  He  also  told  her  that  he  would 
need  assistance,  and  suggested  that  he  secure 
the  services  of  Dr.  Walllu.  To  this  she 
agreed.  When  plaintiff  arrived  at  the  hos- 
pital, at  about  4  o'clock  in  the  afternoon,  de- 
fendant and  Dr.  WaUln  were  both  present. 
The  two  proceeded  at  once  to  reduce  the 
fracture  and  to  apply  such  devices  as  they 
deemed  necessary  and  proper  to  secure  Im- 
mobility of  the  leg  and  to  maintain  the  parts 
of  the  bone  In  appoeition,  flrst  cleansing  and 
stitching  up  the  superficial  wound. .  The  de- 
fendant administered  the  anesthetic.  Dr. 
Wallin  performed  the  operation  and  applied 
the  mechanical  devices  which  he  deemed  nec- 
essary. No  one  other  than  the  two  physicians 
.witnessed  the  operation.  When  it  had  been 
completed,  plaintiff  was  removed  from  the 
operating  room  and  put  in  bed,  where  he 
remained  for  five  weeks.  At  the  time  of  the 
trial  it  was  not  controverted — at  least  there 
was  evidence  tending  to  show — that  the  parts 
of  the  bone  had  not  been  kept  in  apposition, 
but  bad  been  permitted  to  slip  by  each  other, 
the  result  being  a  vicious  anion  with  a  short* 
enlng  of  the  leg  to  the  extent  of  two  inches, 
rendering  the  use  of  it  painful. 

Tbere  Is  much  co^tllc:t  in  the  evidence  as 
to  tbe  course  of  treatment  pursued  from  the 
time  the  fracture  was  redoced  until  plaintUI 
was  permitted  to  leave  the  hospital,  which 
he  did  at  tbe  end  of  tbe  sijktb  week.  The 
plaintiff,  his  wife,  and  otb»r  lay  witnesses 
testified  at  length  as  tv  the  appUances  used 
and  the  sttenttoo  gtven.DlalntiiC.    Utia  tes- 


timony described  the  coarse  ot  treatment  as- 
toilova:  When  plaintiff  returned  to  oon- 
sdoumesa,  his  leg  was-  inclosed  in  a  plaster 
of  paris  cast  without  any  opening.  He  was 
then  in  bed  in  a  horizontal  position,  with  A 
weight  of  4%  pounds  attached  to  his  foot  by 
means  of  a  cord  held  by  strips  of  surgeon 
plastes  adhering  to  the  leg.  Tbe  cord  passed 
over  a  pulley  at  the  foot  of  the  bed,  and  held 
the  weight  suspended.  He  was  kept  in  this 
position  until  he  left  the  hospital,  No  means 
were  employed  such  as  the  elevation  of  tbe 
foot  of  the  bed  to  prevent  his  body  from 
slipping  down  in  the  bed,  as  it  yielded  to  the 
pull  of  tbe  weight.  No  examinations  were 
made  by  means  of  tbe  X-ray  process,  nor 
were  the  usual  oecesBary  superfldal  measure- 
mmts  made  from  day  to  day.  No  examina- 
tloa  could  be  made  by  manipulation  because 
the  cast  prevented.  Several  physicians,  who- 
either  beard  this  testimony  or  had  it 
submitted  to  them  in  the  form  of  hypothet- 
ical questions,  expressed  the  opinion  that  the 
treatment  was  vicious,,  in  that  it  was  not 
such  as  reasonable  knowledge  of  tbe  surgical 
art  and  ordinary  care  and  skill  in  Its'  prac- 
tice require.  The  vice  of  it,  in  their  opinion, 
lay  in  these  omissions:  To  use  a  much 
heavier  weight — ^from  12  to  20  pounds  or 
more — to  keep  the  muscles  of  the  leg  in  a 
state  of  relaxation;  to  elevate  the  foot  of 
the  bed  in  order  to  have  plaintiff's  body 
serve  as  a  counterweight,  and  thus  keep  the 
muscles  relaxed  in  order  to  maintain  appo- 
sition; to  measure  the  limb  from  day  to 
day,  to  be  assured  that  apposition  was  being 
jiiaiutalned ;  and,  in  view  of  the  fact  that 
the  limb  was  Indosed  In  a  cast,  to  use  tbe 
X-ray  process  for  the  same  purpose.  Some 
of  these  witnesses  expressed  the  opinion  that, 
considering  the  inadeqaiacy  of  the  appliances 
used,  and  assuming  that  apposition  was  se- 
cured when  reduction  had  been  effected,  that 
condition  could  not  have  continued  for  more 
than  a  few  hours  afterwards.  In  our  view, 
this  evidence  made  a  prima  facie  case  for 
the  Jury  as  to  whether  ordinary  care  and 
skill  had  been  exercised  in  selecting  tbe 
means  employed  to  produce  a  proper  union. 
[E-7]  The  defendant  and  Dr.  Walllu  both 
detailed  the  course  of  treatment  which  they 
claim  to  have  pursued.  If  their  testimony 
wer^  to  be  accepted  as  true,  plaintiff  had  no 
case;  for,  as  detailed  by  them,  tbe  course 
pursued  was  in  every  particular  beyond  crit- 
icism even  in  the  (^jpinlon  of  plaintiff's  ex- 
pert witnesses.  Even  so,  the  evidence  as  a 
whole  presented  a  question  as  to  whether, 
in  view  of  the  result,  their  testimony  was 
true,  and  this  question  was  exclusively  for 
the  Jury.  But  counsel  contend  that  the  evi- 
dence shows  without  contradiction  that  Dr. 
Wallin  reduced  the  fracture  and  chose  the 
medianical  appliances  which 'wei«  used,  the 
defendant  admVaistevlng  the  anesthetic  only ; 
that  tl^adefendaotleft  Lewlstown  for  Florida 
pn   Noi'ember   30th  aad  .ajfeat  tSx .  wlntet 
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there ;  that  during  Uie  days  Intervening  be- 
tween November  26th  and  the  latter  date, 
the  defendant  took  no  part  In  the  treatment 
of  the  Injury,  and  hence  that  Dr.  WalUni  was 
solely  responsible,  so  that,  If  plaintiff  boIImv 
ed  wrong  at  the  hands  of  any  one.  It  was  by 
reason  of  the  negligence  of  Dr.  Wallln.  In 
other  words,  since  defendant  was  anthsrlzed 
by  plaintiff  to  employ  Dr.  Wallln  and  he  per- 
formed the  operation  of  redaction  and  there- 
after treated  the  plaintiff  exdnslvely.  Dr. 
Wallln's  employment  constituted  an  inde- 
pendent contract,  under  which  he  became 
solely  responsible  to  plaintiff.  If  the  evi- 
dence were  In  the  condition  which  oonnsel 
assert,  their  conclusion  would  undoubtedly 
be  correct  If  one  physician,  upon  leaving 
temporarily  the  community  in  which  he  is 
engaged  in  practice,  recommends  to  his  pa- 
tients the  employment,  in  case  of  need,  of 
some  other  physician  who  16  not  in  any  sense 
In  his  employment  nor  associated  with  blm 
as  a  c<^artner,  he  Is  not  liable  for  Injuries 
resulting  from  negligence  or  want  of  skill 
In  the  latter,  in  case  he  is  employed.  In 
sndi  case  the  employment  of  the  latter  is 
under  an  Independent  contract,  and  he  is 
solely  responsible  for  the  result  Keller  t. 
I/ewls,  66  Ark.  678,  47  S,  W.  7K5;  Myers  v. 
Holbom,  68  N.  J.  Law,  183,  33  AtL  389,  30 
Ia  B.  A.  845,  66  Am.  St  Rep.  006;  Hitch- 
cock V.  Burgett,  38  Mich.  501;  6  Thompson 
on  Negligence,  f  6723 ;  22  Am.  &  Eug.  Ency. 
of  Law  (2d  Ed.)  806;  30  Cyc.  1681;  3  Whar- 
ton &  StUle's  Med.  Jur.  {  602.  In  the  section 
dted  from  Thompson  on  Negligence,  supra, 
the  r<nle  Is  stated  thus: 

"A  physidan  or  surgeon  is  not  liable  for  the 
negligence  of  another  practitioner  whom  he 
recommends  or  sends  in  bis  place  when  he  is 
unable  to  attend  the  patient,  and  whose  services 
are  continued  under  an  independent  contract, 
since  no  relation  of  agency  or  employment  ex- 
ists between  the  physidans." 

It  is  hdd  also  that  where  two  physidans 
are  employed  on  the  same  case  and  by  agree- 
ment divide  the  service  as  their  best  Judg- 
ment may  dictate,  they  are  considered  as  in- 
dependent agents,  eadi  being  responsible  for 
bis  own  negligence  and  no  more.  Morey  v. 
Thybo,  199  Fed.  760,  118  G  C.  A.  198,  42  L. 
B.  A.  (N.  S.)  785.  If,  however,  one  observes 
and  lets  go  on  without  objection  wrongful 
acts  and  omissions  by  the  other,  or  If  the 
circumstances  are  such  that  he  ought  to  have 
observed  such  wrongful  acts  or  omissions, 
he  is  liable.  Each  Is  bound  to  bring  to  the 
case  the  ordinary  knowledge  and  skill  of  the 
profession,  and  also  to  g^ve  his  best  personal 
attention  and  care.  If  one  la  guilty  of  want 
of  ordinary  professional  care  and  skill  In 
choosing  the  mode  of  treatment  adopted,  and 
the  other  expressly  or  impliedly  gives  his 
approval,  there  is  no  reason  apparent  why 
the  latter  should  not  be  held  guilty  also,  for 
by  bis  acquiescence  he  falls  to  give  the  care 
and  attention  whldi  his  employment  requires. 
Morey  v.  Tbybo,  lopM. 


[t]  Tbe  erklenoe  does  not  justify  the  poal- 
tlon  of  counseL  Dr.  Wallln  was  employed. 
In  the  first  place,  to  assist  the  defendant 
Though  the  defendant  Insisted  in  his  testi- 
mony that  he  told  plaintiff's  wlftt  tliat  h» 
could  not  take  charge  of  tbe  ease  because  he 
was  about  to  leave  for  Florida,  and  suggest- 
ed calling  Dr.  Wallln,  Om  evidence  justifies 
the  conduslon  that  he  considered  the  case 
as  his  own,  and  had  Dr.  Wallin  called  mere*- 
ly  to  assist  him  in  reducing  the  fracture, 
with  the  purpose  of  having  him  take  ex- 
clusive charge  of  the  case  only  after  he  had 
left  This  is  Indicated  by  the  fact  that  he 
continued  to  visit  the  plaintlfl  dally  from 
November  26th  to  November  SOtb  Indnslve^ 
making  such  examinati(ms  of  the  injury  and 
such  inquiries  touching  the  plaintUTs  g^ier- 
al  condition  as  were  made,  generally  accom- 
panied by  Dr.  Wallln  who^  however,  did 
nothing  other  than  to  lend  his  presence;  and 
also  the  fact  that  some  weelu  after  he  had 
gone  he  wrote  the  plaintiff,  requesting  him 
to  retain  his  half  of  the  fee.  There  was  tes- 
timony to  the  effect  that  the  treatment  was 
vidous  from  the  start  In  Oiat  Dr.  Wallln 
had  not  made  use  of  what  is  known  among 
physidans  and  surgeons  as  "Budc's  Exten- 
sion," or  other  adequate  appliance  to  pre- 
serve apposition  of  the  parts  of  the  bone, 
and  continued  so  until  the  plaintiff  left  the 
hospital.  If  this  was  so — and  whether  It 
was,  was  a  question  for  the  jury — the  de- 
fendant cannot  be  held  blameless  for  the 
omissions  and  wrongful  acts  of  Dr.  Wallln 
in  failing  to  use  adequate  appliances  so  long 
as  he  was  In  attendance.  Indeed,  by  his  ac- 
ceptance of  the  situation  as  it  was  at  the 
completion  of  the  operation  and  permitting 
it  to  continue  for  the  five  days  during  which 
he  was  in  attendance,  he  approved  Dr.  Wal- 
lln's method  and  adopted  It  as  his  own ;  and, 
as  the  evidence  tends  to  show  this,  and  that 
no  diange  in  treatment  was  thereafter  made, 
the  conclusion  seems  Inevitable  that  both 
are  to  be  deemed  responsible  for  the  result, 
the  evidence  suggesting  no  other  effective 
cause  to  which  it  might  be  attributed,  but, 
on  the  contrary,  tending  to  show  that  the  vi- 
dous result  was  due  wholly  to  the  inade- 
quacy of  the  appliance  made  use  of  at  the 
time  the  fracture  was  reduced  and  kept  in 
place  thereafter. 

[1-11]  The  court  admitted  evidence  show- 
ing what  would  be  the  cost  of  an  operation 
which  would  minimise  the  suffering  due  to 
plaintUTs  condition  at  the  time  of  the  trial. 
Defendant  objected  to  It  at  the  time,  and 
sutwequently  moved  the  court  to  strike  it 
from  the  record.  The  court  overruled  the 
objection  and  denied  the  motion.  There  was 
no  error.  Tbe  general  rule  is  that  one  who 
has  suffered  an  Injury  through  the  faifit  of 
another  must  use  ordinary  care  and  dili- 
gence to  minimize  the  injurious  consequenc- 
es. Allen  V.  Bear  Creek  O.  Ca,  43  Mont 
269,  116  Pac  673;  Tlggerman  v.  City  of 
Butte,  44  Mont  138, 119  Paa  477.    When  the 
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injury  la  bodily  be  Is  not  neceesarUy  bound 
to  sabmlt  to  a  major  surgical  operation, 
whlcb  may  or  may  not  result  In  a  better- 
mtaat  of  his  coudltion.  Freeman  t.  Gblcago. 
etc..  Ry.  Co.,  52  Mont  1.  154  Pac.  912.  But 
It  Is  always  a  subject  of  Inquiry  by  the  Jury, 
uDder  the  drcumtjtances  disclosed  by  the 
evidence  In  the  particular  case,  whether  or 
not  the  plaliitlfif  has  met  the  requirement  of 
the  mle.  By  offering  the  evidence  In  ques- 
tion, plaintiff  signified  his  Intention  to  sub- 
mit to  the  operation,  and,  assuming  that  it 
would  bring  him  relief  from  future  pain  and 
suGferlng,  to  relieve  the  defendant  pro  tanto 
from  the  amount  of  damages  for  which  he 
would  otherwise  be  liable;  or,  to  make  the 
statement  in  a  different  way,  assuming  It 
to  be  bis  duty  to  minimize,  so  far  as  be 
might,  the  damage  resulting  from  his  Injury, 
he,  in  effect,  tendered  to  the  defendant  a 
credit  of  the  amount  which  the  operation 
would  coet,  upon  the  amount  the  Jury  might 
award  him  In  the  condition  in  which  he  was 
at  the  time  of  the  trial.  This  he  had  a 
right  to  do  If  he  chose.  By  requesting  in- 
structions 80  framed  as  to  Inform  the  Jury 
of  the  use  they  should  make  of  the  evidence, 
the  defendant  would  have  gained  the  advan- 
tage to  which  he  would  have  been  entitled 
had  he  himself  introduced  the  same  evidence 
In  connection  with  other  facts  and  circum- 
stances sufficient  to  convince  the  Jury  that 
the  plaintiff  In  the  exercise  of  ordinary  dili- 
gence and  care  ought  to  have  submitted  to 
the  operation.  Plaintiff  could  not,  under 
any  -view,  recover  compensation  for  future 
pain  and  suffering  and  also  the  amount  It 
would  cost  to  obtain  relief  from  It. 

[ir-14]  Evidence  was  admitted  showing  the 
coarse  of  treatment  pursued  by  Dr.  Wanin 
snbseqvient  to  November  30th  and  up  to  the 
time  plaintiff  left  the  hospital.  It  Is  urged 
that  this  was  error.  Counsel  say  that  what- 
ever blame  may  atta<4i  to  defendant  for  bis 
wrongful  acts  and  omissions  during  his  at- 
tendance upon  plaintiff,  he  cannot  be  held 
liable  for  any  act  or  omission  of  Dr.  Wal- 
liu  after  his  attendance  ceased.  Let  this  be 
conceded.  There  was  no  error,  for  two  rea- 
sons: In  the  first  place.  It  was  competent 
to  Inform  the  Jury  that  the  course  of  treat- 
ment approved  by  defendant  was  continued 
without  change  by  Dr.  Wallln,  In  order  to 
rebut  the  notion  that  any  efficient  cause  In- 
terroied  by  reason  of  anything  he  did  up- 
on bis  own  initiative  to  bring  about  the 
condition  in  whidi  plaintiff  found  hlmseflf 
when  be  left  the  hospital.  In  the  second 
place,  the  coort  instructed  the  Jnry  In  terms 
that,  before  they  could  find  a  verdict  for 
the  plaintiff,  they  must  find  that  the  Injury 
suffered  by  him  was  by  the  wrongful  acts 
or  omissions  ot  the  defradant  prior  to  his 
leaving  for  Florida,  on  November  80th.  This 
eSectirely  excluded  from  the  consideration 
of  tbe  Jury,  as  a  foundation  for  a  verdict, 
anything  done  by  Dr.  Wallln  after  that  date. 
Wlietfaer  the  Instruction  was  correct  or  not, 
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the  defendant  cannot  complain  of  It,  because 
It  was  as  favorable  to  him  as  he  could  ask. 

[1 B,  ]  •]  During  the  trial  tbe  court  submit- 
ted to  tbe  Jury  for  Inspection,  over  defend- 
ant's objection.  X-ray  idates  showing  the 
condition  of  the  bone  in  plaintiff's  leg  at 
the  time  of  tbe  trial.  It  Is  now  argued  that 
this  was  error  because  they  were  not  shovm 
to  be  correct  There  Is  no  merit  In  the  con- 
tention. It  cannot  be  questioned  that  a 
photograph  Is  competent  evidence  to  prove 
a  condition  which  can  be  shown  by  a  repre- 
sentation of  that  sort  State  v.  Jones,  48 
Mont  605,  139  Pac.  441;  Wlgmore  on  Evi- 
dence, §  700.  It  stands  upon  the  same  foot- 
ing as  a  map,  plan,  or  model,  and,  when 
shown  by  a  competent  witness  to  be  correct 
(State  V.  Jones,  supra),  furnishes  evidence  of 
a  high  order  of  accuracy  (Beardslee  v.  Co- 
lumbla  Twp.,  188  Pa.  496,  41  Atl.  617,  68 
Am.  St  Rep.  883).  A  plate  or  photograph 
taken  by  the  X-ray  process  must  be  assigned 
to  the  same  category.  If,  for  illustration, 
it  appears  from  the  testimony  of  the  person 
who  took  the  picture  that  he  possesses  the 
knowledge,  skill,  and  experience  necessary  to 
enable  him  to  take  sucb  pictures  accurately, 
and  that  tbe  one  in  question  la  a  fair  repre- 
sentation of  the  situation  or  condition  which 
Is  the  subject  of  Inquiry,  it  becomes  compe- 
tent to  show  that  condition.  In  this  case, 
the  witnesses  who  took  the  plates  were  both 
practicing  physicians.  Upon  being  question- 
ed, they  showed  that  they  understood,  and 
were  accustomed  to  the  use  of,  the  process 
In  thetr  practice  and  possessed  the  required 
sktll  and  knowledge  to  liable  them  to  use 
It  with  accurate  results. 

[17,  IB]  Much  criticism  is  made  of  the  ac- 
tion of  the  court  In  refusing  to  sulnnit  re- 
quested Instructions  and  In  overruling  objec- 
tions to  some  of  those  submitted.  An  exam- 
ination of  tbe  refused  Instructions  and  of 
the  diarge  as  a  whole  requires  the  conclusion 
that  the  defendant  has  no  cause  for  com- 
plaint The  offered  instructions,  so  far  as 
they  embody  correct  statemeaCs  of  tbe  law 
applicable  to  the  case,  were  covered  sub- 
stanttaUy  by  those  submitted.  In  some  in- 
stances the  specific  objections  made  by  coun- 
sel to  particular  Instructions  are  other  than 
those  made  In  the  lower  court.  That  court 
was  precluded  from  granting  a  new  trial  for 
error  in  any  of  the  instructions  not  spedfloal- 
ly  pointed  out  at  the  time  of  setttement.  So 
this  court  cannot  consider  any  error  not  sp&- 
dflcally  pointed  out  to  the  trial  court  Rev. 
Codes,  {  6746.  We  think  the  charge  as  a 
whole  covered  all  the  Issues  in  the  case,  and 
was  as  fair  to  the  defendant  as  be  could 
demand. 

The  foregoing  discussion  expresses  tbe 
views  of  all  the  members  of  the  court  on  ea<^ 
point  noticed,  except  that  relating  to  the  evi- 
dence showing  the  cost  of  a  surgical  opera- 
tion to  relieve  the  plaintiff.  I  do  not  concur 
in  the  conclusion  stated  In  this  behalf.  In 
my  opinion,  the  purpose  of  plaintiff  in  intro- 
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dudng  the  evidence  was  to  enable  him  to  re- 
coyer  the  cost  of  the  operation  as  special  dam- 
ages, In  addition  to  the  amount  claimed  as 
general  damages.  That  this  Is  so  Is  indicated 
by  the  allegations  in  the  complaint  and  the 
instructions  framed  upon  the  same  theory, 
requested  by  plaintiff  and  submitted  to  the 
Jury.  Certainly,  if  the  purpose  of  plaintiff 
had  been  to  mitigate  the  damages  pro  tanto, 
there  could  be  no  question  as  to  the  propriety 
of  the  court's  ruling.  Considering,  however, 
the  theory  of  the  case  as  disclosed  by  the 
complaint  and  upon  which  it  seems  apparent 
the  evidence  was  offered,  I  think  the  ruling 
erroneous.  I  therefore  think  that  the  de- 
fendant should  be  awarded  a  new  trial  im- 
less  the  plaintiff  should  be  willing  to  have 
the  judgment  modified  by  subtracting  from 
the  amount  of  the  award  by  the  Jury,  the 
greatest  amount  any  witness  fixed  as  the 
cost  of  the  operation,  and  that  the  cause 
should  be  remanded  to  the  district  court, 
with  directions  that  plaintiff  be  permitted  to 
exercise  this  option. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOWAY  and  BANNER,  JJ.,  concur. 


THOMAS  V.  PATTERSON,  County  Treasurer, 

et  aL  (BANCROFT,  Intervener). 

(No.  8407.) 

(Supreme  Court  of  Colorado.     July  3,  1816.) 
1.  WATESa  AND  Wateb  Coubbeb  9=9230(8)  — 

Ibrioation  Bonds— Pathxnt  or  Xntksest— 

Statute. 
An  irrigation  district,  organized  under  the 
Irrigation  District  Act  (Laws  1005,  p.  246),  ig- 
■ued  and  sold  bonds,  and  thereafter  issued  and 
sold  a  second  issue  of  bonds,  the  coupons  on  all 
of  which  were  payable  June  1,  1914,  and  In  De- 
cember^ 1913,  the  board  of  county  commission- 
ers levied  a  tax  "to  raise  the  amount  of  money 
required  to  pay  the  interest  which  may  become 
due  during  the  year  1914  on  bonds  of  the  said 
district,"  which  was  the  only  levy  made  for 
that  purpose,  nnd  on  June  1,  1914,  the  treasurer 
had  received  from  the  levy  only  S509,  though 
the  total  levy  would  have  raised  $20,760  to  meet 
interest  on  the  first  issue,  amounting  to  $5^940, 
•  and  upon  the  second  issue  amounting  to  $210,- 
000.  Section  l5  of  the  act  provides  tliat  addi- 
tional issues  of  bonds  may  be  made,  provided 
that  the  lien  for  taxes  for  the  payment  of  the 
interest  and  principal  of  any  bond  issue  should 
be  a  prior  lien  to  that  of  any  subsequent  bond 
issue;  section  17,  that  bonds  and  interest  shall 
be  paid  from  an  annual  assessment  upon  the  real 
property  in  the  district;  diection  21  refers  to  a 
bond  fund  account  of  interest,  principal,  etc. ; 
section  22  makes  the  revenue  laws  of  the  state 
for  the  assessment  of  taxes  on  realty  for  county 
purposes  applicable;  section  19  requires  the  as- 
sessments to  be  of  the  same  value  per  acre ;  and 
section  20  calls  for  15  per  cent,  in  addition  to 
cover  deficiencies.  Held  that,  to  recognize  a 
prior  lien,  there  must  be  autliority  for  a  levy 
to  become  such  a  lien,  that  the  holders  of  cou- 
pons clipped  from  the  first  issue  were  not  enti- 
tled to  have  all  the  interest  money  applied  to 
the  payment  thereof  before  tho.«ie  from  the  sec- 
ond issue,  but  that  the  presumption  was  that  the 
fund  was  intended  to  apply  equally  to  all  in 


the  proportion  that  the  total  amount  of  the  levy 
bore  to  the  total  amount  of  the  interest  coupons  - 
coming  due  during  the  year,  and  that  the  short- . 
age  should  be  apportioned  the  same  to  both. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |  319;    Dec.  Dig. 
<8=s>230(6).] 

2.  Waters  and  Watkb  Cowbsbs  <S=»230(«)— 
Irrigation  Bonds— Obdbb  or  Patkent. 
In  such  case  no  coupon  holder  had  the  right 
to  have  the  fund  in  the  hands  of  the  treasurer 
of  the  district  applied  to  the  payment  of  his 
coupons  in  preference  to  others  of  the  same  is- 
sae  due  at  the  same  time,  when  there  was  insuf- 
ficient to  pay  all  holders,  merely  because  he  suc- 
ceeded in  presenting  them  for  payment  before 
other  holders,  or  was  first  in  line,  or  was  arbi- 
trarily recognized  first  by  the  county  treasurer, 
especially  where  the  statute  does  not  require  the 
bonds  to  be  paid  in  the  order  of  tlieir  presenta- 
tion, but  provides  that  the  funds  realized  from 
taxes  levied  to  pay  interest  on  any  issue  of. 
bonds  in  a  specified  year  shall  be  for  tbe_  benefit 
of  all  the  holders  of  interest  coupons  which  can 
be  paid  out  of  such  fund ;  and  all  holders 
should  have  a  reasonable  time  in  which  to  pre- 
sent their  coupons  for  payment  before  losing 
their  rights,  and  such  fund  was  to  be  applied 
on  the  coupons  presented  in  their  ratio  to  the 
sum  total  of  all  the  coupons  to  which  it  was  ap- 
plicable, and  the  act  relating  to  irrigation  dis- 
tricts, by  Laws  1905,  p.  262,  {  22,  nuUdng  the 
revenue  laws  of  the  state  applicable,  did  not  au- 
thorize the  presentation  of  coupons  for  pay- 
ment, and,  ir  there  were  no  funds,  for  registra- 
tion, etc.,  the  same  as  county  warrants. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  £Kg.  i  319;    Dec  Dig. 
<8=»230(6).] 

Gabbert,  C.  J.,  and  White,  J.,  dissenting. 

En  Bana  Error  to  Dlstrld;  Court,  Weld 
County;   Nell  F.  Oraliam,  Judge. 

Actions  by  Theodore  H.  Thomas  and  by 
Anna  M.  De  Remer  against  W.  R.  Patterson, 
County  Treasurer  of  Weld  County,  and  ex 
officio  treasurer  of  the  Heurylyn  Irrigation 
District,  with  Intervention  in  the  Thomas  suit 
by  Franlt  N.  Bancroft.  Judgm^it  for  plain- 
tiff De  Remer,  and  Thomas  and  Bancroft 
bring  error.    Reversed  and  cause  remanded. 

Thomas  &  Thomas,  of  Denver,  for  plaintiff 
In  error  Thomas.  Bartels,  biood  &  Bancroft, 
of  Denver,  for  plaintiff  In  error  Bancroft 
Charles  P.  Tew,  of  Greeley,  for  defendant  in 
error  De  Remer.  Pershing,  Tltsworth  &  Fry, 
of  Denver,  amid  cnrlfe. 

HILIi,  J.  An  action  was  brought  by  the 
plaintiff  In  error  Thomas  against  Patterson, 
as  county  treasvirer  of  Weld  county  and  ex 
officio  treasurer  of  the  Henrylyn  irrigation 
district,  tbe  object  of  which  was  to  compel 
Patterson,  as  treasurer  of  the  district,  to  pay 
certain  Interest  coupons  clipped  from  a  first 
issue  of  bonds  of  the  district,  held  by  Thom- 
as. Within  a  short  time  thereafter,  the  de- 
fendant in  error  De  Remer  commenced  a 
similar  action  against  the  treasurer  to  com- 
pel the  payment  of  certain  Interest  coupons 
of  the  district,  which  she  held,  clipped  from  a 
second  Issue  of  bonds  issued  by  the  district 
The  plaintiff  In  error  Bancroft  Intervened  Ui' 
the  Thomas  suit,  to  compel  the  treasure  to. 
pay  Interest  coupons  of  tbe  first  issue  held 


«=»Por  other  cases  see  ■ua«  topic  and  KSY-NCMBEm  in  all  Key-Numbered  Digests  and  Indexes 
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bj  Mm.  Thb  oiseB  Were  tenaolldated  for 
trial.  Judgment  was  In  favor  of  De  Remer, 
from  whicb  Ttaomaa  and  Bancroft  prosecute 
this  writ  of  error. 

[1]  The  record  discloses:  That  the  Heo- 
rylyn  irrigation  district  was  organized  under 
oar  Irrigation  district  act  of  1906.  That  on 
September  1,  1808,  the  district  authorized 
an  issue  of  bonds.  That  bonds  of  the  face 
value  of  $99,000  of  this  Issue  were  sold  and 
the  remainder  canceled.  That  on  February 
1, 1910,  a  second  Issue  of  bonds  was  authoriz- 
ed b7  the  distrl(<t,  of  which  a  large  number 
were  sold.  That  ttie  coupons  held  by  Thomas 
and  Bancroft  were  attached  to  the  first  Issue, 
and  those  held  by  De  Remer  to  the  second. 
That  all  of  these  coupons  were  due  and  pay- 
able Juii»  1,  1914.  Tliat  in  December,  1913, 
the  board  of  county .  commissioDerg  of  Weld 
county,  by  resolution,  levied  a  tax  which  the 
resolution  states  was  "to  raise  the  amount 
of  money  required  to  pay  the  interest  which 
may  become  due  during  the  year  1914  on 
bonds  of  the  said  district"  That  this  was 
the  only  levy  made  for  that  purpose  for  the 
year  1914.  That  when  the  county  treasurer 
opened  his  office  the  morning  of  June  1,  1914, 
r^resentatlTes  of  all  three  of  the  owners  of 
the  coupons  involved  were  at  the  door,  and, 
when  op«ied,  entered  the  treasurer's  office 
and  presented  to  the  treasurer  practically 
simultaneously  these  coupons  for  payment, 
fhat  the  treasurer  recognized  the  represen- 
tatives of  the  owners  of  the  coupons  in  the 
following  order:  De  Remer  first,  Thomas 
second,  and  Bancroft  third.  That  he  refused 
to  pay  any,  because  of  a  temporary  restrain- 
ing order  which  had  been  issued  in  the  Thom- 
as suit.  That  the  coupons  presented  aggre- 
gated as  follows :  De  Remer,  $1,080 ;  Thom- 
as, $765;  and  Bancroft,  $1,230.  That  the 
total  amount  In  cash  in  the  hands  of  the 
treasurer  June  1,  1914,  received  from  the  tax 
levy  to  pay  interest  maturing  on  bonds  in 
1914  was  $500.89.  That  the  total  levy  to  pay 
interest,  if  paid  tn  cash,  would  raise  the  sum 
of  $26,760.  That  the  amount  of  interest 
which  became  due  during  the  year  1914  upon 
the  first  issue  was  $5,940,  and  upon  the  sec- 
ond iasue  about  $210,000. 

The  plaintiffs  in  error  contend  that,  being 
the  holders  of  coupons  clipped  from  the  first 
Issue,  they  are  entitled  to  have  all  the  inter- 
est money  applied  to  the  payment  of  their 
coupons  before  the  holders  of  coupons  clipped 
from  the  second  issue  are  entitled  to  receive 
any.  Their  reason  for  this  Is  the  proviso 
contained  In  section  16  qt  the  1905  act,  which 
reads: 

"Provided,  further,  that  when  the  money  pro- 
vided by  any  previous  issue  of  bonds  has  become 
exhausted  by.  expenditures  herein  authorized 
therefor,  and  it  becomes  necessary  to  raise  ad- 
ditional money  for  such  purposes,  additional 
bonds  may  be  issued  submitting  the  question  at 
special  etectian  to  the  qualified  voters  of  said 
district,  otherwise  complying  with  the  provisions 
of  this  Mction  in  respect  to  an  original  issue  of 
RDch  iMnds;  Provided,  also,  the  lien  for  taxes, 
for  tlM  payment  of  die  interest  and  principal 


of  any  bond  issue,  shall  be'  a.iiii6r  liui  to  tliat 
of  any  subsequent  bond  issue. "^  Laws  1905,  p. 
258. 

In  order  to  ascertain  what  was  intended 
by  this  proviso,  it  is  proper  to  consider  its 
history.  Our  first  irrigation  district  act  was 
adopted  in  1901  (Laws  1901,  p^  198) ;  it  was 
taken  in  part  from  the  so-called  Wright  law 
of  California  and  the  Nebraska  act,  but  a  part 
of  it  Is  different  from  either.  It  provides 
for  the  formation  of  irrigation  districts  for 
the  purpose  of  acquiring,  tiy  purchase,  con- 
struction, or  otherwise,  canals  and  reservoirs, 
etc.,  for  the  irrigation  of  lands  therein. 
These  districts  were  to  be  managed  by  a 
board  of  directors  to  be  elected  Vs  the  peo- 
ple. Under  certain  conditions,  for  certain 
purposes,  it  authorized  the  Issuance  and  sale 
of  bonds;  but  the  first  act  only  authorized 
one  issue,  and,  although  insufficient  for  the 
purposes  intended,  there  .was  no  authority 
for  any  further  issue.  Section  13  was  amend- 
ed in  1003  (Laws  1903,  p.  273)  to  provide  for 
a  second  issue  by  submitting  it  to  a  vote  at  a 
special  election  and  otherwise  complying  with 
the  provisions  of  the  act,  the  same  as  requir- 
ed for  a  first  issue.  The  proviso  concerning 
the  prior  lien  of  the  first  issue  was  for  the 
first  time  Inserted  in  this  amendment.  In 
1905  the  act  under  consideration  was  adopt- 
ed. It  repealed  both  the  1001  and  the  1903 
acts,  but  section  15  thereof  included  a  similar 
provision  for  a  second  issue,  and  likewise 
contained  the  same  clause  that  was  in  sec- 
tion 13  of  the  1903  amendment  concerning 
liens.  From  a  careful  study  of  the  entire 
act,  in  connection  with  its  history,  and  the 
proviso  which  gives  a  prior  lien  for  taxes  to 
the  first  issue,  we  are  of  opinion  that  it  was 
intended  that  there  should  be  separate  levies 
made. with  which  to  pay  the  interest  and 
principal  of  each  issue  of  bonds;  otherwise, 
the  language  is  not  susc^tible  ot  enforce- 
ment by  any  practical  method  that  has  been 
Iiointed  out  or  that  we  can  think  of. 

It  wiU  be  observed,  which  is  material,  that 
this  proviso  reads  "the  lien  for  tMes,"  ;aot 
"the  lien  on  taxes,"  as  counsel  would  seek 
to  have  it  applied.  In  37  Cya  at  page  1138, 
It  is  said: 

"T<uo  IAe»  it  Statutory.— A  tax  levied  and  as- 
sessed upon  specific  property  is  not  a  lien  on 
that  or  nny  other  property  of  the  owner  unless 
ezprassly  made  so  by  statMe,  «nd  an  intention 
to  this  effect  most  be  clearly  manifeated  in  the 
statute,  as  the  lien  will  neither  be  created  by.  im- 
plication nor  enlarged  by  construction." 

This  appears  to  be  the  general  rule,  with 
the  exception  that,  when  considered  as  a 
whole,  there  are  statutes  that  call  for  a  con- 
struction which  creates  a  lien  by  necessary 
Implication  without  express  language  to  that 
effect  Sections  17  and  22  of  this  act  have 
this  effect,  but  In  order  to  recognize  a  prior 
lien  there  must  be  authority  for  a  levy  to 
become  such  a  lieu.  This  act  recogUizes  this 
by.  In  substance,  providing  that  so  far  as  a 
second  Issue  of  bonds  Is  concerned  the  same 
procedure  must  be  gone  through  as  is  provide 
ed  for  the  first  issuak    This  means  everything 
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concerning  tbem.  The  context  thna  Indicates, 
and  when  the  act  refers,  as  It  does  In  section 
21,  to  a  bond  fund  account  of  Interest,  princi- 
pal, etc..  It  was  as  originally  Intended  refer- 
ring to  one  issue  when  there  was  to  be  only 
one  Issue ;  but  when  section  15  of  the  latter 
act  provides  for  a  second  issue,  and  lirovides 
further  that  the  same  procedure  should  be 
follawed,  etc..  In  tbelr  Issuance  and  all  mat- 
ters i)ertalnlng  thereto,  and  then  provides 
that  the  lien  for  taxes  for  the  first  Issue 
stall  be  a  prior  lien,  and  section  17  having 
provided  that  the  real  property  of  the  dis- 
trict shall  be  liable  to  be  assessed  for  such 
payments,  etc.,  as  therein  provided  for,  etc., 
then  the  bond  fund,  principal,  and  interest 
language  must  be  construed  aa  referring  to 
each  as  a  separate  entity.  Such  being  the 
case,  when  the  taxes  are  paid  upon  any  land, 
the  Hen  proviso  concerning  it  becomes  imma- 
terial, for,  when  the  taxes  are  paid,  they 
must  be  apportioned  to  the  funds  for  wbl<ik 
they  are  levied, 
la  37  Cya  at  page  1169,  it  is  said: 
"Full  payment  of  the  taxes  due  on  particular 
property  discharges  the  tax  lien,  releases  the 
owner  from  liabihty,  and  invalidates  any  subse- 
quent proceedings  taken  for  the  enforcement  of 
the  lien  or  the  tax  through  the  mistake  or  fault 
of  officers." 

This  rule  applies  to  all  liens  upon  any  par- 
ticular piece  of  pr<^)erty;  hence,  when  the 
holder  of  a  first  issue  of  bonds  makes  his 
purchase,  he  is  informed  by  statute  of  these 
provisions  made  concerning  their  payment, 
etc.,  which,  in  addition  to  commanding  a  levy 
for  the  full  amount  necessary  under  the  pro- 
visions of  section  20,  calls  for  16  per  cent 
in  addition  to  cover  deficiencies.  It  will  be 
observed  that  section  20  states  that  "all  tax- 
es levied  under  this  act  are  special  taxes," 
and  section  19  provides,  upon  account  of  all 
lands  being  entitled  to  receive  the  same  ben- 
efit so  far  as  the  apportionment  of  water  is 
concerned,  that  these  assessments  or  taxes 
are  to  be  the  same  value  per  acre,  or  upon  a 
flat  basis ;  that  is,  an  equal  amount  per  acre, 
in  contradistinction  to  the  usual  practice  in 
taxation  matters,  viz.,  upon  cash  values ;  and 
section  22  provides  that  the  revenue  laws  of 
the  state  for  the  assessment,  levying,  and  col- 
lection of  taxes  on  real  estate  for  county  pur- 
poses, except  as  herein  modified,  shall  be  ap- 
pllfable  for  the  purposes  of  tbis  act,  includ- 
ing the  enforcement  of  penalties  and  forfei- 
tures for  delinquent  taxes. 

When  the  sections  above  cited  are  consid- 
ered together,  when  applied  to  a  district 
with  one  issue  of  bonds  only,  they  are  quite 
simple  in  their  application.  To  illustrate: 
Take  a  district  of  10,000  acres,  where  the 
amount  jrequired  to  meet  the  intereat  annu- 
ally is  $10,000 ;  the  amount  and  levy  is  pure- 
ly a  matter  of  calculation.  There  is  no  un- 
certainty anywhere.  The  land  Is  all  taxed 
for  interest,  $1.16  per  acre;  this  includes  16 
per  cent,  .tor  dellngueacies  as  the  act  ce- 
aulres.    I^  all  is  paidi  the  full  amount  «t,tb« 


coupons  is  paid,  and  the  district  has  a  sur- 
plus of  $1,500;  but  if  only  half  the  land 
pays,  then  only  a  little  over  one-half  oC  the 
amoimt  of  the  interest  coupons  are,  at  that 
time,  paid.  If  the  same  district  lias  a  second 
issue  in  amount  equal  to  the  first,  the  levy, 
for  Instance,  instead  of  bdng  $1.15  per  acre, 
is  $2.30  per  acre ;  If  all  pay,  the  Interest  on 
the  second  issue  Is  likewise  paid,  and  the 
district  has  an  additional  $1,500  to  its  credit. 
If  only  one-half  of  the  land  pays,  then  only 
a  little  over  one-half  of  the  amount  of  the 
interest  coupons  are  paid;  bat  the  holder 
of  the  second  issue  of  coupons,  so  t&r  as  his 
fund  is  concerned,  is  in  identically  the  same 
condition  as  the  first,  with  the  exception  as 
the  lien  proviso  gives  to  the  first  a  prior  lien 
upon  the  lands  which  have  not  paid.  But 
so  far  as  this  case  is  concerned  it  does  not 
call  for  a  construction  of  this  lien  proviso; 
that  is,  as  to  how  It  la  to  be  recognized  or 
enforced.  But  we  cannot  agree  with  the 
plaintiffs  In  error  that  the  holders  of  the  cou- 
pons of  the  first  Issue  should  get  their  entire 
Interest  paid  by  taxes  from  one-half  of  the 
land  which  has  paid  all  levies  against  it, 
while  the  holder  of  the  coupons  represented 
by  the  second  Issue  would  get  nothing,  but 
hold  a  lien  upon  the  other  half  of  the  lands 
in  the  district,  which  has  failed  to  pay  any 
of  the  levies.  The  result  of  this  position 
would  be  that  the  holder  of  the  first  issue  of 
bonds  would  not  only  get  the  benefit  of  the 
moneys  furnished  by  the  second  issue  in  the 
completion  of  the  property,  and  thereby  en- 
hance the  value  of  the  security,  to  wit,  the 
lands  of  the  district,  but  would  also  be  enti- 
tled to  a  prior  Hen  upon  all  moneys  paid  in 
for  taxes  upon  all  the  lands  In  the  district 
before  the  holder  of  the  second  Issue  gets  any. 

The  act  says  "the  lien  for  taxes,"  not  "the 
lien  on  taxes,"  and  in  order  to  be  different 
Hens  for  taxes,  as  heretofore  stated,  there 
must  be  different  levies  for  these  taxes.  As 
stated.  Just  how  this  Uen  proviso  Is  to  be 
recognized  or  enforced  is  not  before  us. 
Somewhat  similar  conditions  pertaining  to 
different  liens  for  taxes  have  been  recognized 
In  different  cases,  some  of  which  we  cite,  not 
as  authority  upon  this  question,  but  as  re- 
ferring to  the  subject,  and  as  recognizing  a 
distinction  between  different  liens  for  taxes 
for  different  purposes.  City  and  County  of 
Denver  v.  Keeler,  48  Colo.  54,  108  Pac.  908 ; 
White  V.  Knowlton,  84  Minn.  141,  86  N.  W. 
755 ;  White  v.  Thomas,  91  Minn.  395,  98  N. 
W.  101 ;  Gould  V.  City  of  St.  Paul,  120  Minn. 
172,  139  N.  W.  293;  McCoUum  v.  Uhl,  128 
Ind.  304,  27  N.  E.  152,  725 ;  Ballard  v.  Ross, 
38  Wash.  209,  80  Pac.  439. 

The  serious  question  which  presents  ItaeU 
is  where  two  issues  of  bonds  are  outstand- 
ing, with  interest  coming  due  on  both,  and 
where  one  levy  only  is  made  for  the  purpose, 
and  Is,  as  the  resolution  of  the  board  of  coun* 
ty  commissioners  states,  "to  raise  the  amount 
of  money  required  to  pAy  t^e  Interest  wbiiqh 
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may  become  due  during  tbe  year  1914  on  the 
bonds  of  the  district."  What  presramptlons 
of  law  are  to  be  Indulged  In  concerning  this 
state  of  facts,  where  the  levy,  as  here,  Is 
orer  four  times  too  large  to  pay  the  Interest 
upon  the  first  issue,  but  not  sufficient  to  pay 
both?  Should  we  presume  that  a  sufficient 
amount  of  it  was  Intended  to  pay  tbe  Interest 
on  the  first  Issue,  and  the  remainder  in  an 
insufficient  amount  was  intended  for  the  pur- 
potge  of  paying  interest  upon  the  second  is- 
sue, when  the  law  concerning  the  amount 
needed  for  this  purpose  applies  with  equal 
force  to  both,  and  when  tbe  board  of  county 
commissioners  knew  the  amount  required  for 
eadi?  In  such  case,  we  are  unable  to  appre- 
ciate wherein  the  presumption  should  be  any 
different  between  them,  but  are  of  opinion 
that  the  shortage  should  he  apportioned  the 
same  to  both.  To  assume  that  the  entire 
levy  was  made  for  the  first  issue  would  be 
to  assnme  that  the  hoard  of  county  commis- 
sioners acted  in  excess  of  its  authority,  for 
wltbont  the  existence  of  the  second  issue  the 
board  was  without  authority  to  make  a  levy 
in  the  amount  It  did,  for  which  reason  we 
must  assnme -that  it  was  intended  to  have 
been  made  for  the  payment  of  t>oth.  It 
■hoold  be  understood  that  the  Question  of 
the  Talldity  of  this  levy  is  not  at  issue,  and 
we  are  not  passing  upon  that  question,  but 
are  limiting  our  consideration  to  where  the 
moneTs  which  have  been  received  under  this 
levy  should  be  appUed.  In  such  case  we  are 
of  opinion  'the  presumption  is  that  It  was 
intended,  to  apply  equally  to  all  in  propor- 
tion  that  the  total  amount  of  the  levy  bears 
to  the  total  amount  of  the  Interest  coupons 
coming  due  during  the  year.  As  the  record 
stands,  it  discloses  that  the  board  of  county 
commisaionera  was  derelict  in  its  duty  in  not 
making  levies  sufficient  to  pay  all  of  both; 
but,  as  stated,  in  such  case  we  have  no  right 
to  assume  that  they  intended  this  neglect  of 
duty  to  apply  any  more  to  one  issue  than  the 
other,  where  the.  law,  as  here,  was  equally 
emphatic  as  to  both,  and  where  the  holders 
of  either  issue  of  coupons  had  a  remedy  to 
compel  a  full  levy  to  be  made  for  their  pay- 
ment as  the  statute  provides.  Perkins  v. 
People,  59  Colo.  107,  147  Pac.  356. 

[2]  The  third  question  involved  is:  Has 
any  coupon  holder  the  right  to  have  the 
funds  in  the  hands  of  the  treasurer  applied 
in  tbe  payment  of  his  coupons  in  preference 
to  others  of  the  same  issue  due  at  the  same 
time,  when  there  is  insufficient  to  pay  aU, 
because  the  one  holder  may  present  his  for 
payment  before  another,  or  percluinoe  may  be 
first  in  line,  or  be  recognized  first,  arbitrari- 
ly or  otherwise,  by  the  county  treasurer? 
The  statute  does  not  require  that  coupons 
iliall  be  paid  in  the  order  of  their  presenta- 
tion for  payment ;  but,  to  the  contrary,  it  in 
substance  prorldes  that  the  funds  realized 
from  tbe  collection  of  taxes  levied  to  pay  in- 
texttt  matming  on  any  .issue  of  bonds  in  a 


specified  year  is  for  the  benefit  of  all  holders 
of  interest  coupons  whidi  can  be  legally  paid 
out  of  such  funds.  In  Jewell  v.  City  of  Su- 
perior, 135  Fed.  19,  67  O.  O.  A.  628,  the  col- 
lection of  local  Improvement  bonds  was  un- 
der consideration,  wherein,  in  considering 
this  subject,  the  court  said: 

"The  fifth  assignment  questions  the  action  of 
the  trial  court  in  limiting  tbe  amount  of  his  re- 
covery to  his  pro  rata  share  of  tbe  fund  to  which 
the  holders  of  all  the  bonds  were  entitled.  This 
fund,  derivable  from  tbe  assessments,  was  a 
trust  fand,  pledged  to  the  payment  of  all  of  tbe 
bonds.  The  rij^t  of  the  appellant  theron  was 
only  to  such  portion  of  the  fund  realized  as  the 
sum  of  his  bonds  boie  to  the  entire  amount  of 
the  issue  of  bonds.  It  Is  true  that  equity  favors 
the  vigilant,  not  the  slothful;  but  we  think  it 
would  be  a  manifest  perversion  of  equity  to  re- 
quire a  trustee  to  commit  a  breach  of  trust 
owing  to  other  cestuis  que  trustent,  by  taking 
from  other  bondholders  and  awarding  to  the  ap- 
pellant so  much  of  this  fund  as  would  pay  his 
bonds  in  full.  We  know  of  no  principle  of  equi- 
ty which  would  warrant  such  a  decree." 

We  think  this  dedaration  specially  ap- 
plicable to  the  facts  here,  as  well  as  based 
upon  sound  reasoning,  and  tliat  It  would  be 
a  miscarriage  of  Justice  where  two  people, 
as  in  this  case,  like  Thomas  and  Bancroft, 
both  holding  coupons  against  a  trust  fund 
pledged  to  the  payment  of  all  such  coupons, 
and  where  both,  if  not  others,  were  present 
at  the  opening  of  the  office  at  the  time  they 
were  due,  to  allow  the  one  who  might  first 
be  recognized  by  the  county  treasurer  to 
receive  any  priority  over  the  others,  who 
were  there  also,  or  who  thereafter  present- 
ed their  coupons  wltbln  a  reasonable  time. 
In  such  case  the  weight  of  authority  is  that 
there  should  be  no  distinction  made  between 
them,  and  that  all  have  a  reasonable  time 
within  which  to  present  their  coupons  for 
payment  without  losing  their  rights.  Shelley 
V.  St  Charles  County  Court  (C,  C.)  21  Fed. 
699 ;  Southern  Bank  v.  La.  Nat  Bank  et  al., 
32  La.  Ann.  290;  Sibley  v.  Mobile,  22  Fed. 
Cas.  57. 

The  contention  that,  because  section  22  of 
the  act  makes  the  revenue  laws  of  the  state 
applicable,  except  as  therein  otherwise  pro- 
vided, is  authority  for  the  presentation  of 
these  coupons  for  payment,  and,  if  no  funds, 
for  registration,  etc.,  the  same  as  county 
warrants,  is  not  well  taken.  Were  this  con- 
tention made  concerning  the  warrants  of  the 
district,  it  would  present  a  different  ques- 
tion. Counsel  have  not  called  to  our  atten- 
tion any  portion  of  our  revenue  laws  where- 
in it  is  provided  what  is  to  be  done  concern- 
ing interest  coupons  i>ayable  by  special  taxes, 
as  this  act  provides,  when  the  levy  authoriz- 
ed for  that  purpose,  or  a  lesser  one,  is  made, 
when  either  proves  insufficient  to  pay  them 
all.  In  such  case  the  only  logical  conclu- 
sion, which  is  supported  by  the  weight  of 
authority,  is  that  when  coupons  are  present- 
ed for  payment,  and  there  is  not  sufficient 
funds  in  the  hands  Of  the  treasurer  which 
can  be  applied  to  the  payment  of  all  the  cou- 
pons of  the  bond  issue  from  which  they  were 
taken  to  i«y.  them  in  full,  that  such  propor- 
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tlon  of  such  fnnds  may  be  applied  on  the 
coupons  presented  as  are  payable  ont  of  the 
funds  In  the  bands  of  the  treasnrer  in  the 
ratio  they  bear  to  the  sum  total  of  the 
coupons  to  which  such  funds  must  be  ap- 
plied. Jewell  V.  City  of  Superior,  135  Fed. 
19,  67  C.  0.  A.  623;  28  Cyc.  1645;  Hodge's 
Appeal,  84  Pa.  359;  Roberts  v.  Denver,  L. 
&  G.  R.  Co.,  8  Colo.  App.  604,  46  Pac.  880; 
Ketchum  v.  Duncan,  06  U.  S.  659,  24  L.  Ed. 
868;  Bank  v.  Arthur,  12  Colo.  App.  90,  64 
Pac.  1107;  5  McQuillin  on  Municipal  Cor- 
porations, p.  4021;  Sibley  t.  Mobile,  22  Fed. 
Cas.  57. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  the 
views  herein  expressed;  each  party  to  pay 
its  own  costs  in  this  court. 

Reversed. 

GABBERT,  C.  J.,  and  WHITE,  J.,  dis- 
sent. 

GABBERT,  C.  J.  I  dissent  from  the  con- 
clusion that  any  funds  In  the  bands  of  the 
county  treasurer  can  be  applied  upon  the  De 
Remer  coupons.  The  act  authorizing  the 
organization  of  an  Irrigation  district,  after 
setting  forth  the  steps  necessary  to  authorize 
the  Issuance  of  bonds,  provides  in  the  lat- 
ter part  of  section  15  as  follows : 

"Provided  further,  that  when  the  money  pro- 
vided by  any  previous  issue  of  bonds  has  be- 
come exhaasted  by  expenditures  herein  authoriz- 
ed therefor,  and  it  becomes  necessary  to  raise 
additional  money  for  snch  purposes,  additional 
bonds  may  be  issued.  *  •  *  Provided,  also, 
the  lien  for  taxes,  for  the  payment  of  the  inter- 
est and  principal  of  any  bond  issue,  shall  be  a 
prior  lien  to  that  of  any  subsequent  bond  issue." 
Lews  1905,  p.  258. 

A  construction  of  this  provision  deter- 
mines the  relative  rights  of  the  holders  of 
the  coupons  Involved.  An  irrigation  district 
is  empowered  to  issue  bonds  to  construct  or 
purchase  reservoir  sites,  reservoirs,  water 
rights,  canals,  and  ditches,  by  means  of 
which  the  lands  embraced  in  the  district 
may  be  supplied  with  water  for  the  purpose 
of  irrigation.  Anticipating  that  the  first  is- 
sue of  bonds  might  not  be  sufllcient  to  com- 
plete the  work  necessary  to  supply  the  re- 
quired volume  of  water,  the  General  As- 
sembly wisely  provided  that  additional 
bonds  might  be  Issued.  In  order  that  the 
relative  rights  of  the  holders  of  different  is- 
sues should  be  definitely  fixed,  the  act  pro- 
vides, as  previously  quoted,  that: 

"The  lien  for  taxes,  for  the  payment  of  the 
interest  and  principal  of  any  bond  issue,  shall 
be  a  prior  lien  to  that  of  any  subsequent  twnd 
issue." 

Evidently  the  purpose  of  this  provision, 
when  considered  in  connection  with  the  con- 
text, is  to  give  the  bonds  of  the  first  issue 
the  preference  over  any  subsequent  issue  In 
the  matter  of  payment  By  section  17  the 
bonds  of  a  district  and  the  Interest  thereon 
shall  be  paid  out  of  revenue  derived  from 
taxes  levied  on  the  real  property  In  the  dis- 


trict subject  to  taxatl<»  for  these  purposes. 
By  section  20  provision  Is  made  for  the  levy 
of  an  annual  tax  to  provide  the  fimds  necesr 
sary  to  pay  interest  as  it  matures  on  the 
bonds  of  the  dl&trict  As  pointed  out,  there 
may  be  two  or  more  bond  issues,  and  when 
the  statute  in  express  terms  gives  to  the 
first  issue  a  lien  for  taxes  prior  to  any  sub- 
sequent issue,  its  object  was  to  require  that 
funds  thus  raised  should  be  applied  to  the 
payment  of  the  first  issue  of  bonds  in  pref- 
erence to  any  subsequent  Issue.  It  is  there- 
fore clear  that  the  purpose  of  the  provision 
under  consideration  was  to  confer  upon 
holders  of  Interest  coupons- attached  to  bonds 
of  the  first  Issue  the  right  to  have  them  paid 
in  advance  of  coupons  taken  from  any  sub- 
sequent issue  out  of  the  funds  derived  from 
taxes  levied  to  pay  the  Interest  as  It  matures 
on  the  bonded  indebtedness  of  an  irrigatlMi 
district 

The  majority  opinion  appears  to  recognize 
that  the  first  issue  of  bonds  is  in  some  way 
entitled  to  a  priority  over  a'  second  Issue, 
but  indicates  that  Just  how  this  lien  is  to  be 
recognized  or  enforced  is  not  presented.  In 
my  Judgment,  that  is  the  vital  question  for 
us  to  determine.  It  appears  to  be  suggested 
that  there  should  be  a  separate  levy  for  each 
Issue.  If  this  course  should  be  followed, 
then,  if  any  force  or  effect  is  given  the  pro- 
vision being  considered,  the  lien  for  taxes 
levied  for  the  benefit  of  the  first  issue  must 
be  given  priority  over  a  levy  for  any  sub- 
sequent issue,  and  the  situation  would  be 
precisely  the  same  as  though  there  had  been 
but  one  levy,  as  in  the  case  at  bar.  A  lien 
for  taxes  for  the  payment  of  bonds;  or  in- 
terest thereon,  attaches  to  the  property  of  the 
district  Issuing  them,  upon  which  taxes  may 
be  levied  to  provide  a  fund  to  discharge  such 
bonds,  or  Interest  and  when  a  prior  lien  for 
this  purpose  is  given,  such  lien  attaches  to 
taxes  levied  and  collected  for  tliat  purpose. 
Consequently,  unless  the  provision  under  con- 
sideration is  Ignored,  it  is  immaterial  wheth- 
er there  be  one  or  two  levies,  as  in  either 
event  interest  coupons  of  the  first  issue 
would  have  to  be  given  preference  over  the 
second  issue. 

Confessedly  the  funds  in  the  hands  of  the 
treasurer  are  insufficient  to  pay  the  interest 
due  on  the  two  bond  issues.  The  coupons  In 
the  hands  of  Gliomas  and  Bancroft  belong 
to  the  first  issue.  The  statute  does  not  re- 
quire that  coupons  shall  be  paid  In  the  order 
of  their  presentation  for  payment  The  fund 
realized  from  the  collection  of  taxes  levied 
to  pay  Interest  maturing  on  bonds  In  a  spec- 
ified year  is  for  the  benefit  of  all  holders  of 
Interest  coupons  which  can  be  legally  paid 
ont  of  such  fund,  so  that  the  funds  in  the 
hands  of  the  treasurer  should  be  apportioned, 
upon  the  coupons  held  by  Thomas  and  Ban- 
croft, in  the  proportion  they  bear  to  the  sum; 
total  of  the  coupons  of  the  first  issue  of 
bonds  maturing  June  1,  1914.    None  of  such 


Digitized  by 


Google 


N.M.) 


PUICHARD  T.  PULMER 


foods  should  be  applied  upon  the  De  Remer 
coupons. 

Thia  disposition  of  the  case,  for  the  rea- 
sons given,  would  carry  out  the  Intent  of  the 
General  Assembly,  give  full  force  and  effect 
to  the  proviso  which  confers  upon  the  first 
bond  issue  a  preference  over  the  second  In 
the  matter  of  payment,  simplify  the  situation 
by  preventing  complications  which  would  be 
the  result  of  attempting  to  make  separate 
levies  for  separate  Issues,  and  protect  the 
ri^ts  of  the  holders  of  coupons'  taken  from 
the  first  Issue  conferred  by  statute,  of  which 
they  are  deprived  by  the  majority  (q?lnlon. 


PRICHARD  V.  FULMER  et  al.     (No.  1812.) 

(Supreme  Court  of  New  Mexico.    June  SO, 
1916.) 

(SyXlabut  bg  th«  Court.) 

1.  Attobnit  and  (Jlient  «=»182(3)— Compen- 

SATioR  OF  Attobnet— Genebal  Lien— Re- 

TAiNiNo  Lien. 
Under  the  common  law  an  attorney  had  a 
right  to  a  "general"  or  "retaining"  lien,  which 
attached  to  all  papers,  documents,  and  money 
that  came  into  nis  hands  profrasionally  as  an 
attorney,  under  which  he  was  entitled  to  retain 
possession  of  such  papers,  documents,  and  mon- 
ey until  the  money  due  him  for  professional 
services  was  paid. 

TEd.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  |  403 ;   Dec.  Dig.  «s>182(3). 

For  other  deflnitiong,  see  Words  and  Phrases, 
First  and  Second  Series,  Attorney's  Laec] 
Z  Attornet  and  Client  «=»182(ri,  18T,  189 

— COVPENSATION   OF  AttOENKT— "'CHABGINa 

Lien." 
The  courts  also  recognize  what  is  generally 
styled  an  attorney's  "charging  lien,"  wliich  was 
the  right  of  an  attorney  or  solicitor  to  recover 
his  fees  and  money  expended  on  behalf  of  his 
client  from  a  fund  recovered  by  his  efforts,  and 
also  the  right  to  have  the  court  interfere  to 
prevent  payment  by  the  judgment  debtor  to  the 
creditor,  in  fraud  of  his  ri^ht  to  the  same,  and 
also  to  prevent  or  set  aside  assignments  and 
settlements  made  in  fraud  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CBent,  Cent  Dig.  iS  315,  399,  400,  402,  405, 
406,  407-417;    Dec.  Dig.  <S=>182(1),  187,  189. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Attorney's  Lien.] 

3.  Attobney  and  Client  «=»192(2)— Compen- 
sation OF  Attobney— Lien— Enforcement. 

The  court  will  not  permit  an  attorney  to  as- 
sert his  lien  in  an  iDdependent  suit,  as  by  its 
control  of  its  process  in  the  original  suit  it  can 
and  will  afford  him  an  ample  remedy. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  427 ;   Dec.  Dig.  i8=9l92(2).] 

4.  Attobnet  and  Client  «=»186— Compensa- 
tion OF  Attorney— Lien — Waives. 

An  attorney's  lien,  upon  a  judgment  recov- 
ered in  a  foreclosure  snit,  is  waived  where  he 
permits  his  client  to  purchase  the  property,  or- 
dered sold  by  the  court,  in  satisfaction  of  the 
judgment,  and  the  court  without  objection  on  the 
attorney's  part,  confirms  the  sale  and  approves 
the  deeds  for  the  same  to  his  client,  and  the  at- 
torney's lien  upon  the  judgment  does  not  follow 
the  land  when  tbe  title  is  perfected  in  his  client. 
[Ed.  Note.— Pqr  other  cases,  see  Attorney  and 
Client  Cfent.  Dig.  f  393 ;  Dec.  Dig.  <S=3l80.] 


Appeal  from  District  Court,  Llncolii  Coun- 
ty; B.  L.  Medler,  Judge. 

Action  by  George  W.  Prlchard  against  J. 
H.  Fulmer,  Jr.,  and  the  Parsons  Mining  Com- 
pany. From  a  Judgment  anstaiiilng  the  Min- 
ing (Company's  demurrer  and  dismissing  the 
complaint,  plaintiff  appeals.    Affirmed. 

Renehan  &  Wright,  of  Santa  F6,  and  (3eo. 

B.  Barber,  of  Carrlzozo,  for  appellant    Lorln 

C.  Collins,  of  Santa  F4,  for  appellee. 

ROBERTS,  C.  J.  Appellant  waa  employed 
by  Jacob  H.  Fulmer,  Jr.,  as  attorney,  to  fore- 
close three  certain  mortgages  on  described 
real  estate,  executed  to  him  by  the  Eagle 
Mining  &  Improvement  (Tompany  to  secure 
an  Indebtedness  of  $112,000,  represented  by 
promissory  notes.  Suit  was  filed  pursuant  to 
such  employment  in  January,  1909,  and  on 
May  9,  1909,  final  decree  was  entered.  This 
decree,  after  finding  that  the  notes  represent- 
ing the  Indebtedness,  secured  by  the  mortgage, 
Were  past  due  and  unpaid,  and  giving  judg- 
ment for  the  amount  due,  further  provided: 

"And  it  is  further  ordered  and  adjudged  that 
the  ^aintiff  have  and  recover  of  and  from  the 
said  Eagle  Mining  &  Improvement  Company  the 
further  sum  of  7  per  centum  on  said  amount  as 
his  reasonable  attorney's  fees  herein  incurred 
in  and  about  the  bringing  and  prosecuting  of 
this  suit  and  the  foreclosure  of  said  mortgage, 
as  provided  for  in  the  said  notes,  and  that  he 
have  execution  therefor  in  the  sum  of  $7,906.10." 

After  making  provision  for  the  sale  of  tbe 
property  and  tbe  payment  first  of  the  tax- 
able costs,  tbe  decree  provided: 

"  •  •  ■•  And  out  of  the  remainder  pay  tbe 
plaintiff  the  sum  of  $120,000.50,  the  amount  of 
his  total  judgment  herein,  including  attorney's 
fees,  together  with  the  legal  Interest  thereon, 
from  the  date  of  this  decree  to  the  date  of  sale.' 

The  decree  further  made  provisions  for  a 
deficiency  judgment,  In  case  the  property 
failed  to  sell  for  an  amount  sofflclent  to  sat- 
isfy the  Judgment  A  commissioner  was  ap- 
pointed by  the  court  to  sell  the  property,  and 
he  was  by  the  court  ordered  to  sell  tbe  prop- 
erty for  cash,  unless  the  mortgagee,  Fulmer, 
should  purchase  it,  in  which  event  Fulmer 
was  only  required  to  pay  cash  for  any 
amount  which  he  might  bid  on  the  property 
in  excess  of  the  amount  of  the  Judgment  and 
costs.  Fulmer  purchased  the  property  at 
the  sale  for  $36,000,  and  the  commissioner 
executed  to  him  a  deed,  which  was  approved 
by  the  court.  No  money  was  paid  the  com- 
missioner, except  the  taxable  costs  and  fees 
of  such  commissioner.  Appellant  was  not 
paid  his  attorney's  fee,  and  thereafter  Ful- 
mer conveyed  the  property  so  purchased  by 
him  to  the  Parsons  Mining  Company,  of 
which  he  was  president.  The  balance  of  the 
original  Judgment,  amounting  to  something 
over  $85,000,  has  never  been  satisfied,  and  is 
In  the  form  of  a  deficiency  judgment  against 
the  original  makers  of  the  notes. 

On  the  14th  day  of  October,  1913,  appel- 
lant filed  his  complaint  in  the  trial  court, 
wherein  he  set  out  the  above  facts,  and  al- 
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leged  tbat  Fnlmer  had  agreed  to  pay  bim,  as 
compensation  for  services  rendeied  by  blm  In 
foreclosing  tbe  said  mortgage,  the  amount 
called  for  and  stipulated  therein  to  be  paid, 
which  was  the  amount  allowed  by  tbe  court 
and  carried  Into  tbe  judgment;  that  be  had 
an  attorney's  Hen  upon  the  Judgment  ren- 
dered In  tbe  original  action  for  tbe  sum  of 
$7,909.10;  that  Pulmer  bad  failed  to  pay  to 
him  any  portion  of  tbe  fee  earned  by  blm  as 
aforesaid,  and  tbat  there  was  due  and  owing 
to  blm  tbe  said  sum,  for  which  be  was  en- 
titled to  and  did  bare  a  lien  upon  the  prop- 
erty purchased  by  Fulmer  at  such  sale  and  by 
him  transferred  to  the  Parsons  Mining  Com- 
pany; that  said  Parsons  Mining  Company 
had  full  knowledge  of  all  the  facts,  and  knew 
that  he  had  not  been  paid  any  portion  of 
the  fees  earned  by  him  In  such  foreclosure 
proceeding.  Appellant  prayed  for  Judgment 
against  Fulmer  for  tbe  amount  stated,  and 
asked,  in  tbe  event  of  nonpayment,  that  the 
sale  of  tbe  real  estate  to  Fulmer  and  to  tbe 
Parsons  Mining  Company  be  set  aside,  and 
for  a  resale  for  the  purpose  of  paying  and 
discharging  his  lien. 

Tbe  Parsons  Mining  Company  demurred  to 
the  complaint  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  specifically  upon  several 
grounds,  only  one  of  which  need  be  stated, 
for,  if  well  taken,  it  disposes  of  this  appeal. 
This  was  as  follows: 

"(e)  That  the  said  plnintiff,  by  his  failure  to 
assert  his  alleged  lien  for  attorney's  fees  at  and 
before  tbe  sale  was  confirmed,  and  deed  execut- 
ed and  delivered  to  tbe  said  defendant  Fulmer, 
waived  bis  said  alleged  lien  on  said  property, 
and  by  operation  of  law  must  be  held  to  have 
elected  to  look  solely  to  the  said  Fulmer  for 
his  compensation  and  waive  his  alleged  lien  on 
tbe  property  so  sold  and  conveyed." 

Tbe  trial  court  sustained  the  demurrer, 
and,  appellant  refusing  to  plead  further, 
Judgment  was  entered  dismissing  the  com- 
plaint as  to  tbe  Parsons  Mining  Company, 
from  which  Judgment  this  appeal  was  taken. 

The  question  presented  is  whether  the  trial 
court  erred  in  sustaining  the  demurrer  to 
the  complaint,  and  this  can  be  disposed  of  by 
a  consideration  of  the  ground  of  demurrer 
above  stated,  as  we  consider  it  decisive 
against  appellant's  right  to  the  relief  which 
he  seeks.  Before  entering  npon  a  discussion 
oil  the  question  it  is  advisable  to  briefly  re- 
fer to  the  law  upon  the  subject  of  attorney's 
liens,  In  order  to  obtain  a  clear  understand- 
ing of  the  point  presented.  In  this  Jurisdic- 
tion we  have  no  statute  which  gives  or  un- 
dertakes to  give  to  attorneys  a  lien  upon  a 
Judgment  procured  by  their  efforts  for  the 
value  of  their  services  or  the  agreed  com- 
pensation. Most  of  the  states  do  have  such 
a  statute,  wbich  In  many  states  is  very 
broad,  and  extends  the  lien  to  the  proceeds 
of  the  Judgment  "in  whosesoever  hands  they 
may  come."  The  usual  code  provision  reads 
as  follows: 


"From  tiie  commencement  of  an  action,  or 
the  service  of  an  answer  containing  a  counter- 
claim, the  attorney  who  appears  for  a  party  has 
a  lien  upon  bis  client's  cause  of  action  or  coun- 
terclaim, which  attaches  to  a  _  verdict,  report^ 
decision  or  judgment  iq  his  client's  favor  and 
the  proceeds  thereof  in  whosesoever  hands  they 
may  come,  and  cannot  be  affected  by  any  set- 
tlement between  the  parties  before  or  after 
judgment." 

[1]  There  being  no  statute  here,  in  order 
to  determine  the  rights  of  an  attorney  In 
this  regard  In  this  state,  we  are  necessarily 
required  to  resort  to  tbe  common  law  and  to 
the  practice  prevailing  in  courts  of  equity 
In  such  cases.  The  English  courts,  at  an 
early  date,  not  easy  of  ascertainment  from 
the  reported  cases,  recognized  the  right  of 
an  attorney  to  retain  papers  or  other  prop- 
erty that  might  come  Into  Ills  possession,  or 
money  that  be  In  tbe  course  of  Ills  profes- 
sional employment  bad  collected,  until  all 
his  costs  and  charges  against  bis  client  were 
paid.  Thla  right  on  the  part  of  tbe  attorney 
was  known  as  a  "general"  or  "retaining" 
lien,  and  was  a  common-law  lien  founded  up- 
on possession.  This  Hen  was  enforced  by 
the  English  courts  as  early  as  1734.  Jones 
on  Liens  (3d  Ed.)  $  113.  In  the  case  of  Weed 
Sewing  Machine  v.  Boutelle,  56  Vt.  571,  48 
Am.  Rep.  821,  the  court  said: 

"Tbe  former  [referring  to  the  retaining  lien] 
attaches  to  all  papers,  documents,  and  money 
that  come  into  his  hands  professionally  as  an  at- 
torney without  any  specml  contract  in  regard 
to  the  same.  Having  the  possession,  he  has  the 
right  to  retain  them  against  his  client,  assign- 
ments, or  attachments,  until  the  general  balance 
due  I)im  for  legal  services  is  paid.  The  client 
cannot  discharge  him  and  withdraw  such  papers 
or  money  from  his  hands  without  first  paying 
tbe  general  balance  due  him  for  legal  services, 
whether  growing  out  of  the  special  matters  then 
in  his  bands  or  other  legal  matters.  This  right 
is  said  to  have  its  origin  partly  in  custom  and 
partly  to  prevent  circuity  of  action.  Whart. 
Ag.  §S  623  to  62d,  and  cases  cited  in  the  notes; 
Hutchinson  v.  Howard,  15  Vt  644;  Hnrlbert 
V.  Brigham  &  Waterman.  56  Vt.  368;  Sterling, 
Er  parte,  16  Ves.  258 ;  Dennett  v.  Cutts,  11  N. 
H.  163;  Wright  v.  Cohleigh,  21  N.  H.  3.39. 
Having  possesion  of  the  thin^  to  which  the  lien 
attaches,  no  notice  is  required  to  protect  it 
against  assignment  by  the  client  or  attachment 
by  trustee  process  by  his  creditors." 

[2]  llie  courts  also  recognized  what  is 
generally  styled  an  attorney's  "charging 
Uen,"  although  It  has  been  frequently  stated 
by  the  courts  and  law  writers  that,  in  a  strict 
sense,  there  Is  no  such  thing  as  a  Hen  upon 
a  thing  not  In  possession.  In  Barker  v.  St. 
Quintin,  12  M.  &  W.  441,  Baron  Parke  said: 

"Tbe  lien  wbich  an  attorney  is  said  to  have 
u^n  a  judgment— which  Mr.  Jones  (Jones  on 
Liens,  {  155)  says  perhaps  is  an  incorrect  ex- 
pression— is  merely  a  claim  to  the  equitable  in- 
terference of  the  court  to  have  the  judgment 
held  as  a  security  for  his  debt." 

Without  quibbling  over  the  question  as  to 
whether  this'  right  on  tbe  part  of  the  attor- 
ney Is,  strictly  speaking  a  "right  to  a  lien" 
or  the  right  to  tbe  equitable  interference  of 
a  court  of  equity,  as  stated,  we  shall  In  this 
discussion  refer  to  It  as  a  "charging  lien," 
because,  as  a  practical  matter,  it  la  of  no 
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cousequeBce.  A  very  Interesting  dlacoflslon 
of  tbe  question  will  be  fonnd  In-  Jones  on 
Uens  (3d  Ed.)  I  155  et  aeq.  Tbe  cbarglng 
Ben,  as  recognized  by  the  coorta,  Is  the  right 
of  an  attorney  or  Bolldtor  to  recover  his 
fees  and  money  expended  on  behalf  of  his 
client  from  a  fund  recovered  by  his  efforts, 
and  also  the  right  to  have  tbe  court  interfere 
to  prevent  payment  by  the  Judgment  debtor 
to  the  creditor  in  fraud  of  bl&  right  to  tbe 
same,  and  also  to  prevent  or  set  aside  as- 
signments or  settlements  made  in  fraud,  of 
his  right  It  does  not  usually  attach  until 
tlie  recovery  of  Judgment,  and  then  does  not 
prevent  an  honest  settlement,  nor  a  payment 
to  his  client  until  the  attorney  has  notified 
tbe  debtor  of  his  Intention  to  claim  a  lien. 
Weed  Sewing  Machine  Co.  v.  Boutelle,  supra. 
In  speaking  of  this  lien,  Mr.  Jones  says: 

Tbe  time  and  manner  of  the  orixin  of  this  lien 
lit  not  shown  by  any  reported  case.  Probably 
it  has  been  the  practice  of  JttdKes  to  aid  attor- 
■eys  in  aecurinf  their  coats  out  of  judinnents 
obtained  for  theur  clients  before  the  right  to  the 
lien  bad  been  formally  adjudicated.  It  was 
doubtless  recognized  upon  the  ground  of  JDStice 
that  the  attorney  had  contributed  by  his  labor 
aad  skill  to  tbe  recovery  of  the  judgment,  and 
tbe  court,  wishing  to  protect  its  own  officers,  ex- 
ercised its  power  to  that  end,  or,  as  Lord  Ken- 
ton puts  it:  The  party  shoald  not  ran  away 
with  tbe  fruits  of  the  cause  without  satisfying 
tbe  legal  demands  of  his  attorney,  by  whose  in- 
dustry, and  in  many  instances  at  whose  expense, 
tbose  fruits  are  obtained.' "  Jones  on  Liens, 
ToL  1,  I  166. 

Id  some  of  the  American  states,  without 
an  express  statute  upon  the  subject,  the  courts- 
have  refused  to  recognlJie  the  right  of  an  at- 
torney to  a  charging  lien,  upon  the  theory 
that,  as  the  right  in  England  was  limited  to 
the  taxable  costs,  and  the  compensation  of 
an  attorney  was  taxed  as  costs  In  the  case, 
wbllc  here  the  attorneys  are  not  entitled  to 
tax  thdr  fees  as  costs,  but  recovered  them 
only  from  their  client,  upon  quantum  meruit 
or  by  special  agreement,  the  rule  can  have 
no  application.  For  list  of  the  states  so  hold- 
ing, see  note  to  section  168,  Jones  on  Liens. 
Other  courts  hold  that  the  attorney  is  en- 
titled to  the  lien,  and  give  as  a  reason  that 
the  taxed  costs  of  the  attorney  in  England 
had  no  merit  or  Justice  superior  to  the  claim 
of  counsel  In  this  country  for  a  reasonable 
compensation ;  and  therefore  the  lien  should 
be  here  extended  so  as  to  secure  sudi  com- 
pensation.   Jones  on  Liens,  |  167,  says: 

"It  is  argned  that  the  rule  restricting  the  lien 
to  tbe  amount  of  the  taxed  costs  arose  from  the 
bet  that  in  England  these  costs  are  tbe  only 
cbarges  for  which  an  action  might  be  maintain- 
ed, the  services  of  barristers  being  in  theory 
Kratuitons,  and  their  charges  only  an  honorary 
obUgati<m  of  qnidam  bonarium;  and  coose- 
qneatly,  where  the  payment  of  the  fees  and 
charges  of  an  attorney  may  be  legally  enforced, 
as  is  tbe  case  in  this  country,  the  reason  for  the 
nttriction  fsiis,  and  the  lien  should  cover  fees 
other  than  tbe  taxed  coats,  and  should  indude 
the  charges  of  connseL" 

la  the  caae  of  Wilkins  t.  Carmichael,  1 
DongL  101,  which  was  a.  suit  before  Lord 
MaoBfleld,  in  which  it  was  sought  to  estab- 


lish a  lien  in  favor  of  the  captain  against 
the  ^Ip  for  his  wages,  the  counsel  referred 
to  tbe  case  of  attorneys  who  cannot  be  coca- 
p^led  to  deliver  up  their  dlent's  papers  un- 
til their  fees  are  paid.  Lord  Mansfidd,  In- 
terrupting the  argument  of  counsel,  observed-. 
That  "the  practice  in  that  respect  was  not 
ym  ancient,  but  that  it  was  established  on  gen- 
eral principles  of  justice,  and  that  courts  both 
of  law  and  equity  have  now  carried  it  so  far 
that  an  attorney  or  solicitor  may  obtain  an  or- 
der to  stop  his  client  from  receiving  money  re- 
covered in  a  suit  in  which  be  has  been  employed 
for  him  till  the  bill  is  paid."  Jones  on  Liens, 
J  113. 

In  the  case  of  Welsh  y.  Hole,  Doug.  238, 
Lord  Mansfield  said: 

"An  attorney  has  a  Hen  on  tbe  money  recov- 
ered by  his  client  for  bis  bill  of  costs:  if  tbe 
money  come  to  his  hands,  he  may  retain  to  the 
amount  of  his  bill.  He  may  stop  it  in  transitu 
if  he  can  lay  hold  of  it.  If  he  apply  to  the 
courts,  they  wiU  prevent  its  being  paid  over  till 
his  demand  is  satisfied.  I  am  inclined  to  go  still 
further,  and  to  hold  that,  if  the  attorney  give 
notice  to  the  defendant  not  to  pay  till  his  oill 
should  be  discharged,  a  payment  by  the  defend- 
ant after  such  notice  would  be  in  his  own  wrong, 
and  like  paying  a  debt  which  has  been  assigned 
after  notice." 

If  the  courts  of  England,  "on  general 
principles  of  justice,"  upon  application  of  the 
attorney,  would  prevent  money  being  paid 
over  to  a  client  until  such  attorney's  bill  of 
costs,  which  in  truth  and  In  fact  was  the 
Indirect  payment  to  the  attorney  of  com- 
pensation for  services  rendered,  had  been 
paid,  and,  upon  notice  to  the  defendant  not 
to  pay  the  judgment  until  such  bill  of  costs 
had  been  discharged,  would  compel  satisfac- 
tion of  the  attorney's  claim,  we  fail  to  see 
why  the  same  principles  would  not  here  like- 
wise apply  to  the '  fees  and  expenses  of  an 
attorney.  In  our  opinion  they  should,  and 
this  conclusion  is  supported  by  many  of  the 
adjudicated  cases.  A  very  valuable  note  up- 
on tbe  subject  wlU  be  found  In  31  Am.  Dec. 
755,  appended  to  the  case  of  Andrews  v. 
Morse,  reported  in  the  same  volume  at  page 
762.  See,  also.  Ward  v.  Syme,  9  How.  Prac. 
(N.  Y.)  16,  for  a  very  learned  discussion  of 
the  subject. 

Having  considered  the  nature  and  right  'of 
an  attorney  to  a  lien  upon  the  judgment 
which  he  recovers  for  his  client,  we  will 
now  turn  to  a  consideration  of  the  particular 
question  presented  by  this  appeal.  Here  the 
attorney  gave  notice  to  the  defendant  Eagle 
Mining  &  Improvement  Company  that  he  in- 
tended to  assert  a  lien  against  the  judgment, 
and  as  there  was  no  voluntary  payment  by 
tbe  jud^ent  debtor  of  the  money  called  for 
therein,  any  question  of  notice  to  such  judg- 
ment debtor  Is  beside  the  question.  The 
sole  question  presented  is:  Does  the  attor- 
ney's lien  attach  to  money  or  property 
which  the  client  receives  in  satisfaction  of 
tbe  Judgment?  Under  tbe  Code  provision, 
quoted  herein  and  la  force  in  many  of  the 
states,  the  question  necessarily  would  be 
answered  in  the  affirmative.  In  tlie  case  of 
Xoofbourow  r.  Hicks,  24  Utah,  4d,  66  Pac;. 
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0Q2,  55  L.  R.  A.  874,  the  conrt  held  that  a 
lien  for  attorney's  fees  allowed  by  a  Judg- 
ment foreclosing  a  real  estate  mortgage  at- 
taches to  the  land,  and  may  be  enforced 
against  It  after  It  has  been  bid  In  by  the 
mortgagee  or  bis  assigns  with  notice,  for 
an  amount  less  than  that  due  on  the  mort- 
gage, which  has  been  credited  on  the  judg- 
ment. 

Appellant  cites  and  relies  npon  the  fol- 
lowing cases  as  sustaining  the  sufficiency 
of  his  complaint  herein  and  his  right  to  the 
relief  which  he  seeks :  Porter,  Taylor  &  Co. 
T.  Hanson,  36  Ark.  593;  Wooten  v.  Den- 
mark et  al..  Executors,  85  Ga.  579,  11  S.  B. 
861;  Stockton  S.  &  L.  Society  v.  Donnelly, 
60  Cal.  481;  Gray  v.  Denhalter,  17  Utah, 
312,  53  Pac.  976.  A  review  of  these  cases, 
however,  will  show  that  they  do  not  sus- 
tain bis  right  to  enforce  his  lien  against  real 
estate  purchased  by  his  client  In  satisfaction 
of  the  judgment.  The  Arkansas  case  was 
based  upon  a  statute,  which  gave  the  lien 
therein  asserted.    It  is  true  the  court  said: 

"The  object  of  the  suit  had  not  been  to  recover 
land,  or  establish  title;  but  to  recover  money 
by  foreclosure ;  and  as  the  complainant  had  tak- 
en land  by  foreclosure  in  place  of  money,  it 
would  have  been  just  and  entirely  in  accordance 
with  Hanger  and  Wife  v.  Fowler.  20  Ark.  667. 
to  have  transferred  the  lien  to  the  land." 

The  court  further  said,  however, 
"It  is  useless,  however,  at  this  day,  to  discuss 
the  extent  of  an  attorney's  lien,  as  the  whole 
matter  has  been  settled  by  the  Code  of  Civil 
Practice  since  HanKer's  Case,  and  no  lanfruage 
could  be  plainer  than  that  of  the  Code  to  give 
the  lien  here  claimed." 

The  Hanger  Case,  referred  to  in  the  opin- 
ion, which  was  evidently  decided  before  the 
Code  provision  was  enacted,  simply  held, 
however,  that  an  attorney  could  not  assert 
a  lien  upon  land  recovered  in  a  cliancery  suit 
for  bis  fee;  that  to  permit  him  to  do  so 
would  he  introductory  of  a  new  principle, 
and  the  extension  of  the  doctrine  of  solici- 
tor's lien  beyond  adjudged  cases.  As  the 
later  case  was  decided  under  a  statute  ex- 
pressly giving  the  right  claimed,  the  casual 
remark  made  by  the  court  as  to  the  rule  be- 
fore the  statute  was  enacted  certainly  would 
be  entitled  to  but  little  weight,  and  especial- 
ly where  no  precedent  Is  found  supporting 
tbe  same. 

The  Georgia  case  of  Wooten  v.  Denmark, 
supra,  was  likewise  controlled  by  a  statute, 
which  provided: 

"Upon  all  suits  for  the  recovery  of  real  or 

Sersonal  property,  and  upon  all  judgments  or 
ecrces  for  the  recovery  of  the  same,  attorneys 
at  law  shall  have  a  lien  on  the  property  recov- 
ered, for  their  fees,  superior,"  etc. 

The  court  construed  this  statute  as  apply- 
ing to  land  purchased  by  the  client  upon 
foreclosure  proceedings  in  satisfaction  of  the 
Judgment. 

Tbe  caae  of  Stockton  S.  &  L.  Society  t. 
Donnelly  Involved  simply  the  right  of  the 
attorney  to  recover  his  fee  from  a  defendant 
in  a  foreclosure  suit,  where  defendant  had 
paid  plalntlS  the  principal  and  interest  due 


on  the  mortgage  aftef  tiie  Institution  of  the. 
suit,  at  which  time  he  bad  been  informed 
by  the  plaintiff  tliat  he  would  be  required 
to  pay  the  attorney's  fee.  Tbe  statute  la 
California  provided  that : 

"In  all  ^ses  of  foreclosure  of  mortgage  the 
attorney's  fee  shall  be  fixed  by  the  court  in 
which  tbe  proceedings  of  foreclosure  are  had, 
any  stipulation  in  said  mortgage  to  the  contrary 
notwithstanding." 

This  case  affords  no  support  to  appellant's 
contention. 

The  Utah  case  (Gray  t.  Denhalter)  Is 
likewise  controlled  by  statute.  In  that  case 
tbe  conrt,  after  quoting  the  statute  In  ques^ 
tlon,  said: 

"So  likewise,  as  such  partv,  he  was  liable  to 
have  the  conditions  of  the  decree  and  sale  eni 
forced  against  him  at  any  time  before  the  com- 
missioner had  made  his  report  as  directed  in  the 
decree,  and  the  sale  had  been  confirmed,  and 
final  disposition  of  the  canse  made." 

[S,  4]  In  the  case  before  us,  however,  tbe 
attorney  seeks  to  go  much  further,  and  to 
have  his  fee  declared  a  lien  upon  the  real 
estate  purchased  by  his  client  some  four 
years  after  the  confirmation  of  tbe  sale  and 
approval  of  the  deed.  That  be  cannot  do 
this  becomes  apparent  when  we  consider  tbe 
origin  of  the  lien  and  its  nature  and  purpose. 
As  heretofore  shown,  by  quotations  from  the 
text-writers  and  cases,  tbe  lien  originated 
in  the  desire  on  the  part  of  tbe  courts  to  pro- 
tect attorneys  against  dishonest  clients, 
who,  utilizing  tbe  services  of  the  attorney  to 
establish  and  enable  them  to  enforce  their 
clAlms  against  their  debtors,  sought  to  evade 
payment  for  the  services  which  enabled  them 
to  recover  their  demand.  The  court,  having 
control  of  its  own  process,  would  not  permit 
the  client  to  have  tbe  l>eneflt  thereof  without 
paying  the  attorney,  because  In  equity  and 
good  conscience  he  should  compensate  the 
attorney,  as  by  bis  exertions  and  skill  he 
bad  made  it  possible  for  the  client  to  Invoke 
the  aid  of  tbe  court  and  secure  the  process 
of  such  court  to  enforce  bis  demand.  The 
court,  having  control  of  its  own  process,  saw 
to  it  that  the  client  did  not  utilize  it  so  as 
to  defeat  the  attorney  of  his  fee.  Upon 
proper  application  by  the  attorney  it  would 
direct  Its  officers  to  pay  to  tbe  attorney  the 
money  to  which  be  was  entitled,  or  would 
witbbold  Its  process  until  he  was  compensat- 
ed. In.  cases  similar  to  tbe  one  under  con- 
sideration, if  tbe  property  bad  been  sold  to 
a  third  party,  of  course,  the  money  would 
have  been  paid  Into  tbe  hands  of  tbe  com- 
missioner, and  it  could  have  ordered  the 
amount  of  the  attorney's  fee  paid  direct  to 
such  attorney.  Where  the  property  was  bid 
in  by  the  creditor  In  satisfaction  of  the 
Judgment,  as  in  this  Instance,  upon  tbe  at- 
tention of  tbe  court  being  called  to  the  fact 
that  the  attorney  had  not  been  paid,  the 
court  would  have  withheld  confirmation  of 
the  sale  and  approval  of  tbe  deeds  until  he 
was  paid,  and,  In  tbe  event  of  the  failure  to 
pay  It,  migbt,  by  proper  order,  have  directed 
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a  resale  of  tbe  property.  Thus  we  see  that 
the  courts,  by  the  control  which  they  have 
orer  tbelr  own  process,  have  ample  power 
to  protect  the  diligent  attorney,  and  this  they 
do,  as  stated,  because  the  demands  of  equity 
and  Justice  require  It. 

No  case  has  been  called  to  oar  attentioA, 
In  the  absence  of  statute,  where  the  courts 
have  permitted  the  attorney  to  assert  his 
lien  in  an  independent  suit,  such  as  Is  at- 
tempted in  this  case;  and  the  reason  la  plain. 
The  courts  ouly  give  him  a  lien  upon  the 
Judgment,  or,  perhaps  more  properly  speak- 
ing, give  him  tbe  right  to  Invoke  the  aid  of 
tbe  court,  by  tbe  control  which  it  exercises 
orer  its  process  and  officers  in  tbe  canae  in 
wlii4di  tbe  judgment  was  rendered,  la  itecnr> 
log.  for  him  Ills  Just  compenaatioiL  Tills 
willingness  on  tbe  part  of  tlie  court,  in  tbe 
cause  in  wliidi  tbe  Judgment  was  tendered, 
to  afford  him  protection,  gives  to  the  dili- 
gent attorney  an  ample  remedy  by  which  he 
can  enforce  Iiis  Just  demands,  thus  affording 
to  the  diligent  ample  protection.  One  wbo 
baa  been  dilatory,  and  has  permitted  tbe 
client  to  collect  tbe  Judgment,  wltliout  ob- 
Jecti«m  or  protest,  or  seeldng  aid  from  the 
court,  cannot  invoke  tbe  aid  of  a  court  of 
equity;  nor  can  he  ask  the  court,  after  he 
Itas  permitted  It  to  confirm  a  sale  of  re&l 
estate  to  bis  client  in  satisfaction  of  the 
.Judgment  and  approved  a  deed  made  by  its 
commissioner,  to  set  aside  its  acts  in  the 
premises.  It  is  a  well-known  equity  maxim 
that  "equity  aids  the  vigilant,  not  those  who 
slumber  on  their  rights."  In  Jones  on  Liens, 
{  204a,  the  author.  In  speaking  of  attorney's 
liens,   says: 

"The  lien  does  not  exist  after  the  client  has 
accepted  aatisfaction  of  his  judgment,  and  It 
does  not  attach  to  property  received  in  satis- 
faction of  it." 

And  at  section  231  tbe  same  author  says : 
"The  attorney  waives  his  lien  by  liis  acquies- 
cence in  a  satisfaction  of  the  judgment  by  the 
paytnent  of  money  or  the  transfer  of  property 
to  bis  client,  and  he  cannot  afterwards  enforce 
his  lien  upon  such  money  or  property,  but  must 
look  to  his  client  alone  for  his  compensation. 
An  attorney's  lien  upon  a  judgment  is  waived 
by  his  procuring  the  transfer  to  his  client  of 
land  attached  in  the  suit  in  satisfaction  of  the 
judgment  His  lien  upon  tbe  judgment  does  not 
follow  tbe  land  when  tbe  title  is  perfected  in  the 
cUent." 

In  tbe  case  of  Stewart  y.  Flowers,  44  Miss. 
513,  7  Am.  Rep.  707,  tbe  plaintiff,  an  attor- 
ney, bad  rendered  services  to  tbe  defendant, 
wbo  was  plaintiff  in  a  chancery  salt,  wherein 
be  was  successful  and  recovered  the  land 
songtat.  Afterwards  Flowers  sold  tbe  land 
to  a  third  party,  and  Stewart  sought  the  aid 
of  a  ooart  of  equity  to  compel  Cotton,  who 
bad  purdiased  tbe  land  from  Stewart,  and 
had  not  paid  tbe  pnndiase  price,  Stewart  be- 
ing joined  in  tbe  suit  as  a  defendant,  to  pay 
out  of  tbe  unpaid  purcliase  price  tbe  fees 
whidi  he  bad  earned.  Tbe  Supreme  Court, 
aflef'  a  very  exhaustive  review  of  the  author- 
ities, both  Amerlcanjuid  Bngllsh,  says: 


"In  consideration,  therefore,  of  the  character 
of  our  institutions,  and  of  the  somewhat  modi- 
fied relation  in  this  country  of  attorney  and 
client,  we  do  not  think  it  advisable  to  extend 
the  doctrine  of  implied  liens,  especially  as  it 
a  not  necessary  to  tbe  profeBgion;  attorneys 
having  it  in  their  power  to  protect  themselves 
by  the  exercise  of  ordinary  prudence." 

Tbe  Mississippi  court  recognized  the  right 
of  an  attorney  to  a  lien  upon  the  Judgment 
and  to  tbe  interposition  of  the  equitable  pow- 
ers of  tbe  court  in  aid  of  the  attorney,  bat 
would  not  extend  tbe  lien  to  tbe  real  estate 
recovered. 

Tbe  case  of  Goodrich  v.  McDonald,  112 
N.  T.  157,  19  N.  B.  649,  Is  very  Uke  the  pres- 
ent case.  In  that  case  Mrs.  Graves,  a  daugh- 
ter of  the  defendant,  Mrs.  McDonald,  employ- 
ed Milo  Goodrich,  as  attorney,  to  prosecute 
an  action  for  a  money  demand  against  Wil- 
liam T.  Porter.  She  recovered  a  Judgment 
for  something  over  $11,000.  When  the  Judg- 
ment debtor  was  ready  to  pay  tbe  Judgment, 
he  notified  both  the  plaintiff  and  her  at- 
torney. Tbe  attorney  consented  that  tbe 
money  should  be  paid  direct  to  bis  client. 
Mrs.  Graves  received  the  money  and  invested 
$6,000  of  the  proceeds  in  a  bond  and  mort- 
gage, which  she  later  assigned  to  her  mother, 
under  a  prior  agreement  that  her  mother 
was  to  receive  a  certain  portion  of  tbe  pro- 
ceeds of  the  Judgment  Mrs.  Graves  failed 
to  pay  her  attorney,  and  he  afterwards  insti- 
tuted suit  in  equity  against  the  daughter 
and  mother  to  subject  tbe  bond  and  mortgage, 
which  the  mother  still  retained,  to  the  pay- 
ment of  bis  fee.  The  court,  after  an  extend- 
ed discussion  of  attorney's  liens,  said: 

"The  lien,  as  thus  established,  is  not  strictly 
like  any  other  lien  known  to  the  law,  because 
it  may  exist,  although  the  attorney  has  not,  and 
cannot  in  any  proper  sense  have,  possession  of 
the  judgment  recovered.  It  is  a  peculiar  lien, 
to  be  enforced  bv  peculiar  methods.  It  was  a 
device  invented  oy  the  courts  for  the  protec- 
tion of  attorneys  against  the  knavery  of  their 
clients,  by  disabling  clients  from  receiving  the 
fruits  of  recoveries  without  paying  for  the  valu- 
able services  by  which  the  recoveries  were  ob- 
tained. The  lien  was  never  enforced  like  other 
liens.  If  the  fund  recovered  was  in  possession  or 
under  the  control  of  the  court,  it  would  not  allow 
the  client  to  obtain  it  until  he  had  paid  his  at- 
torney, and  in  administering  the  fund  it  would 
see  that  the  attorney  was  protected.  If  the 
tiling  recovered  was  in  a  judgment,  and  notice 
of  the  attorney's  claim  had  beoi  given,  the  court 
would  not  allow  the  judgment  to  be  paid  to  the 
prejudice  of  the  attorney.  If  paid  after  such 
notice,  in  disrefard  of  his  rights,  the  court 
would,  upon  motion,  set  aside  a  discharge  of  the 
judgment  and  allow  the  attorney  to  enforce  the 
judgment  by  its  process,  so  far  as  was  needful 
for  his  protection.  But  after  a  very  careful 
search  we  have  been  unable  to  find  any  case 
where  an  attorney  has  been  permitted  to  enforce 
his  lien  upon  a  judgment  for  his  services  by  an 
equitable  action,  or  when  he  has  been  permitted 
to  follow  the  proceeds  of  a  judgment  after  pay- 
ment of  them  to  his  client.  His  lien  is  upon  the 
judgment,  and  the  court  will  enforce  that 
through  the  control  it  has  of  the  judfnnent 
and  Its  own  records,  and  by  means  of  its 
own  process,  which  -  may  be  employed  to  en- 
force tbe  judgment.  But  after  the  money  re- 
covered has  been  paid  to  his  client  he  has  n« 
ilea  upon  that,  and  much  leas  a  ben  upon  prop- 
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erty  purchased  with  that  money  and  transfer- 
red to  another.  After  such  payment,  unless  he 
has  protected  his  lien  by  notice  to  the  judgment 
debtor,  his  lien  is  forever  gone,  and  he  must 
look  to  his  client  alone  for  Iiis  compensation. 
As  said  by  Lord  Ellenborough,  in  Wilson  v. 
Kymer,  1  Maule  &  Sel.  157,  and  repeated  by 
Senator  Verplanck  in  McFarland  v.  Wheeler, 
26  Wend.  [N.  Y.]  467:  'In  a  case  of  a  lien  we 
should  be  anxious  to  tread  cautiously  and  on 
sure  grounds  before  we  extend  it  beyond  the  lim- 
its of  decided  cases.'  There  are  not  only  no 
decided  cases  which  sanction  the  maintenance 
of  this  action,  but  the  drift  of  all  the  authori- 
ties is  against  the  plaintiff's  contention." 

To  the  same  effect  see,  also,  Cowen  ▼. 
Boone,  48  Iowa,  350,  and  Keebn  t.  Keehn,  115 
Iowa,  467,  88  N.  W.  957. 

From  the  argument  advanced,  and  the  au- 
thorities cited,  we  are,  with  some  reluctance, 
forced  to  the  conclusion  that  the  Uen  which 
appellant  had  upon  the  judgment  recovered 
for  his  client  was  waived  where  he  permit- 
ted his  client  to  purchase  the  property,  order- 
ed sold  by  the  court  in  satisfaction  of  the 
judgment,  and  the  court  without  objection  on 
the  attorney's  part  confirms  the  sale  and  ai)- 
proves  the  deeds  for  the  same  to  his  client, 
and  the  attorney's  lieu  upon  the  judgment 
did  not  follow  the  land  when  the  title  was 
perfected  in  his  client.  Hence  the  trial  court 
properly  sustained  the  demurrer  to  his  com- 
plaint, and  Its  judgment  will  be  affirmed; 
and  It  Is  BO  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


STRAW  V.  TEMPLE  et  aL    (No.  2858.) 
(Supreme  Court  of  Utah.     July  10,  1916.) 

1.  OONTBAOTS    «=328(2)    —   ADMISSIBIUTT    OF 
BVIDENCB— OtHEB   CONTSACTS. 

Where  defendants,  railroad  subcontractors, 
claimed  that  the  terms  of  certain  written  con- 
tracts were  incorporated  into  an  oral  agreement 
under  which  plaintiff  did  certain  work  for  them, 
and  there  was  evidence  supporting  the  claim, 
held  that  the  written  contracts  were  admissible, 
although  plaintiff  was  not  a  party  to  them. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1782;    Dec.  Dig.  <8=»28(2).] 

2.  contbacts    ®=>349(3)  —  aomibstbilitt    of 
•Evidence— Othee  Conthac?i8. 

Where  plaintiff  sued  on  a  contract  for  con- 
structing a  portion  of  a  roadbed  which  con« 
cededly  lay  between  portions  covered  by  other 
contracts,  the  defendants  could  locate  the  por- 
tion involved  by  showing  the  boundaries  named 
in  the  other  contracts. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  178&-1790,  1798,  1811,  1818; 
Dec.  Dig.  «=>S49(3).] 

3.  Contbacts    $=>322(2)— Bbkaoh— Aomissi- 
,  BiLiTT  OF  Evidence. 

Where  plaintiff  sued  defendants,  railroad 
subcontractors,  for  excavating  work  done  un- 
der a  contract  between  them  it  is  immaterial 
that  the  rnilroad  company  allowed  pay  for  a 
less  amount  of  excavation  than  plaintiff  claimed 
to  have  done.- 

[Ed.  Note. — For  other  caises,  see  Contracts, 
Cent.  Dig.  J  1781;    Dec.  Dig.  «8=>322(2).] 


4.  COSTRACTB      4=>237(2)  — CoiraiDSBATIOR  — 

Pebfobjiance    of    Contbactual    OBuaA" 

TTON. 

Where  conditions  arise  not  contemplated 
under  an  excavation  contract,  a  promise  of  ex- 
tra pay  is  supported  by  promise  to  continue  the 
work. 

^  (E!d.  Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  j||  1120-1122 ;  Dec.  Dig.  «=»237(2).] 

5.  COMTBAOTB      «=»237(2)  — ^  CORSIDEBATTON — 
PeBFOBMARCE      OF     CONTBAOTUAI,     OBUOA- 

noN— What  Constitutes. 
Where  a  railroad  excavation  contract  pro- 
vided that  the  sides  of  a  cut  be  left  vertical, 
but  caving  of  the  banks  required  the  removal 
of  additional  dirt,  held  tliat  the  additional  work 
was  not  contemplated  in  Uie  origjnal  contract, 
and  therefore  furnished  consideration  for  a 
promise  of  extra  pay. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §{  1120-1122;  Dec.  Dig.  <8=>237(2).] 

6.  CoNTBACTS  «=3333(6)  —  Pleadiko  —  Ali- 
leoation  of  New  PBOinsK. 

The  extra  pay  agreement  constituted  a  sep- 
arate cause  of  action  which  should  have  been 
pleaded  in  the  complaint. 

(E!d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1650,  1654 ;   Dec.  Dig.  <e=9333(6).] 

7.  Pleadino    «=>180(2)— Beflt— Aoditional 
Cause  of  Action. 

Plaintiffs  could  not  enlarge  the  complaint 
by  alleging  the  extra  pay  agreement  in  their  re- 
ply. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §g  366,  368-376,  378,  879,  881; 
Dec.  Dig.  <8=»180(2).l 

8.  PutADiNO    <e==237(l)— Leave    of    Coubt— 
Cowfobmitt  to  Proof. 

If  evidence  is  rereived  without  objection 
upon  a  claim  which  should  have  been  pleaded, 
the  complaint  may  thereafter,  by  leave  of  the 
court,  be  amended  to  conform  to  the  proof. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  t  603;    Dec.  Dig.  «=»287a).] 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  Q.  W.  Straw  against  Sarah  Tem- 
ple, T.  P.  Vosburg,  and  L.  Carlson,  copart- 
ners doing  business  under  the  firm  name  of 
Temple,  Vosburg  &  Co.  Judgment  for  plain- 
tiff, and  defendants  appeaL  Reversed  and 
remanded. 

Ctaeney,  Jensen  &  Holman,  of  Salt  Lake 
City,  for  appellants.  S.  A.  King,  of  Salt 
Lake  City,  for  respondent 

FRICK,  J.  The  plaintiff  commenced  this 
action  to  recover  an  alleged  balance  due  him 
from  the  defendants  upon  an  oral  subcon- 
tract wherein  plointifE  agreed  to  and  did 
perform  certain  work  for  the  defendants. 
Tlie  plaintiff,  as  a  first  cause  of  action,  al- 
leged that  on  the  26th  day  of  October,  1913, 
be  and  the  defendants  entered  into  an  oral 
contract — 
"whereby  this  plaintiff  agreed  to  construct  that 

?ortion  of  the  roadbed  of  said  Salt  Lake  & 
ttah  Railroad  Company  lying  between  stations 
277  and  2S2  in  mile  26,  according  to  the  en- 
gineer's survey  of  the  Salt  Lake  and  Utah  Bail- 
road  Company,  and  to  complete  and  make  ready 
the  said  grade  or  roadbed  for  the  laying  of 
track  thereon ;  and  said  Vosburg  and  Cnrlson, 
in  consideration  of  the  work  so  to  be  performed 
and  completed  by, said  plaintiff,  agreed  to  pay 
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to  idaintiff  at  tbe  timeof  the  completioa  of  said 
work,  the  sum  of  forty  cents  ($.40).  perqifbic 
rard,  for  all  loose  dry  material  removed  in  the 
exscntion  of  said  work,  and,  ff '  In  the  prosecu- 
tion of  laid  work  the  plaintiC  akould  encounter 
vet  material,  then  and  in  that'  event  h*  WM  t» 
prosecute  said  work  to  completion  upon  what  is 
known  as  a  force  account,  that  ia  to  say,  the 
Hid  plaintiff  was  to  be  paid  at  th«  rate  of  five 
decisis  ($5)  per'dn?  for  each  man  and  twam,- 
plus  ten  per  cent  for  wear  an4  tear  on  the 
tools  and  equipment  and  $2.B0  for  each  laborer 
doing  common  labor ;  In  other  words,  the  plain- 
tiff was  to  be  paid  at  the  rate  of  $5.00  per  day 
for  each  man  and  team  and  $2.60  as  aforesaid, 
for  each  laborer  doing  common  labor,  the  plain- 
tiff to  furnish,  while  doing  work  under  tbe 
fotee  account,  supplies  and  rood  for  his  horses 
ud  men  at  his  own,  cost  and  ezpcnae." 

Plaintiff  further  alleged  that  he  oommenc- 
ed  work  on  the  date  aforesaid  and  completed 
tbe  work  on  the  10th  day  of  December,  191S ; 
that  in  completing  said  work,  he  removed 
10,516J>  cnblc  yards  of  dry  material,  and 
that,  In  addition  thereto,  be  removed  a  cer- 
tain quantity  of  wet  material ;  that  for  the 
remoTal  of  dry  material  be,  under  the  terms 
of  the  contract,  was  entitled  to  the  sum  of 
$4,206.60,  and  for  tbe  removal  of  the  wet 
material  the  further  sum  of  $1,914.00  "plus 
ten  per  cent.";  that  there  was  a  balance 
dne  him  at  the  commencement  of  tbe  action, 
upon  tbe  contract  aforesaid,  amounting  to 
tbe  sum  of  $4,698.20.  As  a  second  cause  of 
action  plaintlfl  alleged  the  defendants  owed 
him  a  balance  of  $141.30  for  tbe  use  of  bis 
teams,  etc  Tbe  defendants  answered  the 
complaint,  and,  in  answer  to  the  first  cause 
of  action,  after  admitting  that  they  had  en- 
tered into  a  contract  with  tbe  plaintiff  to  do 
certain  excavation  work,  they  set  forth  the 
terms  and  conditions  of  that  contract  In  the 
following  words: 

"That  the  terms,-  conditions  and  stipnlationa 
of  the  contracts  between  the  Inter-Urban  Con- 
struction Comjrany  and  the  Reynolds-Ely  Con- 
■traction  Company,  and  the  Reynolds-Kly  Con- 
Etrnction  Company  and  these  defendants  cov- 
ering the  said  work  (the  said  two  contracts  be- 
in?  identical  as  to  terms  except  as  to  price  per 
cubic  yard  and  amount),  all  of  which  terms, 
conditions  and  stipulations  plaintiff  knew  and 
understood,  were  adopted  and  made  a  part  of 
tbe  said  agreement  entered  into  between  these 
defendants  and  plaintiff  herein,  except  that 
these  defendants  were  to  pay  plaintiff  the  sum 
of  40  cents  per  cubic  yard  for  mnterial  removed 
in  the  course  of  said  work,  and  that  said  work 
ao  nndertaken  by  plaintiff  was  to  be  completed 
by  November  16,  191S." 

DefMidants  denied  that  platstlff  bad  re- 
moved the  amount  of  dry  material  claimed 
by  him,  and  averred  that  he  had  removed 
only  5440.1  cubic  yards  of  dry  material,  and 
farther  averred  that  he  had  removed  no  wet 
material  at  all  as  d^ned  by  the  terms  and 
qieeificatlons  of  the  contract  Defendants 
admitted  that  ttens  was  a  balance  dne  opon 
the  first  caose  of  action  amounting  to  $208.- 
80  aad  no  more^  They  also  admitted  that 
there  was  a  balance  due  on  the  second  cause 
ot  actios  amounting  to  $17.60  and  no  more. 
The  defendants  also  set  np  a  oonnterctaim 
sgaiost  tbe  plaintiff  fot  dambges,  bnt  ttet 
Is  sot  material  here. 


Tbe  defendants'  weicaftbcohtrsdtors  under- 
tbe  contMctmrtt  named  ht  their  atwwer  and 
they  la  turn  «nblet  the  woMc  In  qu^dtion  hiere 
to  the  plaintiff.  A  trial  to  a  Jury  resulted 
In  a  verdict  for  tbe*  plaintiff  In  the  sum  of 
$1,135.78  on  the  first  cause  of  action,  and 
nothing  on  tbe  second  cftnse  of  action.  Judg- 
ment was  entered  it  accordance  with  the 
verdict,  and  the  defendants  appeal. 

While  defendants'  counsel  have  assigned  a 
large  number  of  errors,  yet  in  their  brief 
they  have  grouped  them  all  under  a  few 
heads.  We' shall  consider  only  those  assign- 
ments which  are  deemed  material. 

[1]  The  assignments  we  shall  consider  first 
relate  to  alleged  errors  in  the  admission  of 
evidence.  In  considering  these  alleged  er- 
rors we  shall  not  refer  to  the  many  ques- 
tions, rulings,  and  exceptions,  since  the  sev- 
eral rulings  must  all  be  controlled  by  one 
general  principle.  It  will  be  observed  that 
the  plaintiff  declared  upon  an  oral  contract, 
wherein  be  alleged  that  be  had  agreed  to 
construct  a  certain  portion  of  a  certain  rail- 
road "grade  or  roadbed,"  and  that  in  doing 
that  work  be  was  to  receive  40  cents  for 
every  cubic  yard  of  "loose  dry  material"  re- 
moved by  him  and  a  fixed  per  diem  for  re- 
moving wet  material,  etc.  No  specific  terms 
or  conditions  of  tbe  contract  are  pleaded. 
The  defendants  In  their  answer,  however, 
specifically  set  forth  that  "the  terms,  condi- 
tions, and  stipulations"  of  tbe  oral  contract 
were  to  be  the  same  as  those  mentioned  in 
certain  contracts  to  which  special  reference 
was  made.  In  other  words,  "tbe  terms  con- 
ditions, and  stipulations"  that  were  contain- 
ed In  the  contracts  referred  to,  tbe  defend- 
ants claimed,  were  in  fact  adopted  by  the 
plaintiff  and  the  defendants  as  part  of  the 
oral  contract  sued  on.  At  the  trial  plaintiff 
testified  in  general  terms  what,  according  to 
his  version  of  tbe  oral  contract,  was  due 
him  from  the  defendants  thereunder,  both  for 
removing  dry  material  and  what  he  contend- 
ed constituted  wet  material.  It  is,  however, 
insisted  Uiat,  under  the  terms  and  stipula- 
tions of  the  contracts  referred  to  In  their  an- 
swer, plaintiff  did  not  remove  any  material 
which  fell  within  what  is  denominated  "wet 
material"  under  those  contracts,  and  hence 
was  not  entitled  to  the  amount  claimed  by- 
him  upon  that  score,  or  to  any  amount.  For 
the  purpose  of  proving  their  claim  In  that 
regard  counsel  for  defendants, .  In  various 
ways,  attempted  to  Introduce  the  contracts 
and  spedflcatlons  pleaded  in  their  answer.. 
Plaintiff's  counsel,  however,  objected  to  the 
proffered  evidence  upon  the  ground  that 
the  contracts  referred  to  were  between-  other 
partiea,  and  hence  were  "immateiial'  and  ir- 
relevant." The  court,  it  se^ms,  adopts  the 
view  of  plaintifTs  counsel  and  excluded  the 
proffered  evidence  in  whatever  form  .It  was 
offered.  Some  idea  of  the  theory  upbn  Which 
the  district  Judge  excluded  the  pvofferM  evl- 
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deacecan  best  be  j^eased  -from  wb&t'is  stdd 
In  nillng  upon  the  qilefitlon.    He  said: 

"Now,  this  offer  which  is  now  made  of  osrtain 
matters  in  the  document  marked  for  identiiic«t- 
tion  as  'Defendants'  Exhibit  16,'  in  tlie  first 
place,  could  not  bind  the  plaintiff  in  this  case, 
because  il:  could  not  be  considered  as  an  admis- 
sion. There  is  an  entirely  different  priry  be- 
tween the  parties  to  this  document  and  the  par- 
ties in  this  action,  and  then  the  record  further 
discloses  that  this  witness  did  not  read  this  con- 
tract add  does  not  know  what  it  contain^.  The 
objection  is  sustained." 

From  what  lie  did  say  It  Is  quite  clear  that 
the  ruling  Is  erroneous  according  to  the  most 
elementary  principles  of  law.  Quite  true 
plaintiff  could  not  be  bound  by  the  terms  and 
conditions  of  contracts  made  between  otbers 
with  whom  he  was  not  In  prlTlty,  but  the 
defendants  by  their  offer  did  not  seek  to  so 
bind  him.  All  they  attempted  to  do  was  to 
establish  the  terms  of  plaintiffs  own  con- 
tract as  the  defendants  claimed  them  to  be, 
and  thus  bind  him  by  those  terms  If  the  Jury 
should  find  them  to  be  as  contended  by  the 
defendants.  In  order  to  so  bind  the  plaintiff, 
the  defendants  were  required  to  prove  at 
least  two  things:  (1)  What  the  terms,  condi- 
tions, and  stipulations  of  the  contract  they 
referred  to  In  their  answer  were;  and  (2) 
that  the  plaintiff  and  the  defendants  had 
adopted  such  terms,  conditions,  and  stipula- 
tions as  part  of  the  parol  contract  sued  on. 
To  show  the  first  was  as  necessary  as  It  was 
to  prove  the  second,  and  It  would  be  utterly 
useless  to  prove  one  unless  the  other  wns  also 
proved.  The  evidence  shows  that  the  plaintiff 
bad  said,  when  the  contract  In  question  was 
entered  Into: 

"Yon  iie«^n't  explain  to  me  those  conditions. 
I  bid  on  this  work  and  I  understand  what  they 
are." 

That  evidence  was,  however,  without  effect 
as  long  as  the  defendants  were  not  permitted 
to  show  what  the  terms  and  conditions  of 
the  contracts  were  to  which  they  had  re- 
ferred In  their  answer  and  which,  they  con- 
tended, were  adopted  by  the  plaintiff  and  the 
defendants.  The  court,  therefore,  committed 
manifest  error  In  excluding  the  defendants' 
proffered  evidence  by  which  they  sought  to 
prove  the  terms,  conditions,  and  stipulations 
of  the  contracts  referred  to  In  the  answer. 

[2]  It  Is  ne.\t  contended  that  the  court 
erred  In  sustaining  plaintiff's  objections  to 
the  defendants'  attempts,  by  various  ques- 
tions propounded  to  their  witnesses,  to  prove 
the  precise  limits  of  plaintiff's  contract.  The 
plaintiff  had  testified  that  nothing  was  said, 
either  by  the  defendants  or  by  himself,  con- 
cerning the  limits  of  his  contract,  but  that 
he  was  to  remove  the  earth  between  certain 
stations  as  fixed  by  the  railroad  engineer. 
Tt  appeared  at  the  trial  that  the  firm  of 
Sumpsion  &  Straw,  a  copartnership  of  which 
the  plaintiff  was  the  Junior  member,  had  con- 
tracts for  excavating  the  earth  on  both  ends 
of  the  portion  of  the  excavating  to  be  done 
by  the  plaintiff  under  the  contract  In  ques- 
tion.  That  is,  plaintiff's  work,  under  his  con- 


tract; vma  between  the  work  dtaie  under  lwo> 
of  'the  contracts  of  the  firm  aforesaid.  The 
sputh  end  of  plaintiff's  contract  thus  was 
coterminous  with  the  north  end  of  said 
firm's  contract  lying  to  the  south,  and  the 
nOrth  end  was  coterminous  with  the  south 
end  of  said  firm's  contract  lying  to  tlie  north 
of  plaintiff's  contract.  G^ie  plaintiff  also 
testified  that  he  had  excavated  longitudinal- 
ly for  a  distance  of  218.a  Xeet,  ^nd  also  re- 
moved some  material  beyond  those  limits; 
that  he  had  removed  10,616.6  cubic  yards  of 
dry  material,  and  in  addition  thereto  a  lai«e 
amount  of  wet  material.  The  defendants  de- 
nied all '  that,  and  attempted  to  show  that 
plaintiff's  contract  did  not  extend  a  distance 
of  218.6  feet  as  claimed  by  him,  but  that 
his  contract  extended  only  over  a  space  of 
176  feet,  and  that  he  was  entitled  to  pay 
for  the  removal  of  only  6,140.1  cable  yards 
Instead  of  10,610.6,  as  claimed  by  him.  As 
before  pointed  out,  the  firm  of  Snmpslon  & 
Straw  had  the  adjoining  contracts  to  the 
north  and  south  of  plalntUTs  contract.  De- 
fendants' counsel,  therefore,  attempted  to 
prove  Just  where  the  north  and  south  end 
lines  of  those  two  contracts  were.  Plaintiff's 
counsel  objected,  however,  tliat  such  fact 
was  "Immaterial  and  irrelevant,"  since  plain- 
tiff was  neither  bound  by  those  contracts,  nor 
concerned  In  what  they  contained.  Under 
different  drcnmstances  counsel's  objection 
might  have  been  proper,  but  such  would  not 
be  the  case  under  aU  possible  circumstances. 
For  example,  if  A.  and  B.  have  a  controversy 
concerning  A.'s  boundary  Une,  it  ordinarily 
would  not  be  either  material  or  relevant  to 
prove  where  the  boundary  lines  of  C.  and  D. 
were  located,  although  such  lines  might  be 
adjacent  to  those  of  A.  If,  however,  either 
A.  or  B.  should  contend  that  A.'8  boundary 
lines  were  coterminous  with  C.'s  and  D.'s 
lines,  then  It  might  be  very  material  to 
show  Just  where  the  latter  boundary  lines 
were  located,  for  the  very  good  reason 
that  if  the  boundary  lines  between  A., 
C.,  and  D.  were  coterminous,  then  to  es- 
tablish C.'s  and  D.'s  lines  would  also  es- 
tablish A.'s  line.  If  A.'s  boundary  line  were 
marked  on  the  ground,  then  such  marked 
line  would  control.  The  evidence  of  all  par- 
ties. Including  the  plaintiff  however,  is  to  the 
effect  that  the  boundary  lines  of  plaintiff's 
contract  were  not  marked  on  the  ground,  and 
nothing  was  said  with  respect  to  where  they 
were  located,  except  to  name  the  stations 
within  which  he  was  to  operate.  As  we  have 
seen,  it  was  also  conceded  on  all  sides  that 
plaintiff's  contract  extendM  to  the  two  con- 
tracts lying  on  either  end  of  bis  contract 
It  is  manifest,  therefore,  that  it  was  both 
material  and  relevant  for  the  defendants  to 
prove  Just  where  the  limits  of  t^lntlfTs  con- 
tract were.  One  way  to  do  that  was  to  prove 
where  the  boundary  lines  of  the  original  con- 
tracts .referred'  to  in  defendants'  answer 
were.    That  Is  Just  what  defendants  sought 
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to  prove  by  the'  iKroflered  evMBQce.  Xbe 
court,  however,  In  effect  ruled  that  althoagh 
tber  might  establish,  U  they  could,  where 
the  boondaty  lines  of  plalnti/Ta  contract 
were,  yet  they  could  not  do  that  by  proving 
where  the  boundary  lluas  of  the  adjololng 
coDtiacta  were.  Moreover,  the  defendants 
cootoided  that  the  plaintiff  was  claiming  pay 
for  material  which  had  been  removed  on  the 
two  adjoining  partnership  contracts,  and 
Uiat  if  he  were  only  allowed  for  the  176 
feet,  which  was  the  length  of  his  contract, 
tie  had  only  removed  the  number  ot  cubic 
fards  claimed  by  them.  Of  course,  the  Jury 
were  not  bound  to  believe  defendants'  evi- 
dence upon  that  subject,  but  defendants  had 
a  dear  legal  right  to  present  to  the  Jury 
what  they  claimed  were  the  facts  in  that  re- 
gard. Counsel  for  plaintiff,  in  answer  to 
defendants'  contention  upon  this  question, 
8r;: 

"Hie  exclusion  of  this  evidence  did  not  pre> 
vent  defendants,  however,  from  proving  their 
theory  of  the  contract  and  of  the  yardage  in- 
volveo." 

Tbat  is  quite  true,  but  defendants  had  the 
right  to  establish  those  facts  by  any  compe- 
tent and  material  evidence  at  their  command. 
That  rl^t  was  denied  them.  We  cannot  say 
what  conclusion  the  jury  might  have  reached 
if  the  excluded  evidence  had  been  admitted. 
We  think,  therefore,  that  the  trial  court  was 
clearly  in  error  in  excluding  defendants'  prof- 
fered evidence,  and  that  the  error  was  prej- 
udicial to  the  substantial  rights  of  the  de- 
fendants. 

[S]  We  remark  that  in  that  connection  de- 
fendants' counsel  offered  some  evidence  to 
the  effect  that  the  railroad  company  had  only 
allowed  pay  for  certain  amounts  of  material 
that  had  been  removed.  The  court's  rulings 
upon  those  questions  were  correct.  It  was 
not  material  nor  relevant  what  the  railroad 
company  had  allowed.  Plaintiff,  as  between 
him  and  the  defendants,  would  not  be  bound 
by  that,  but  he  would  be  limited  to  what  he 
had  a  right  to  remove  under  his  contract, 
and  by  the  amount  he  in  fact  did  remove 
under  It,  and  not  by  what  the  company  had 
allowed. 

It  is  next  Insisted  that  the  court  erred  in 
permitting  the  plaintiff  to  recover  for  remov- 
ing wet  material  which  it  is  contended,  under 
the  terms  and-.stipulations  of  the  contracts 
referred  to  in  defendants'  answer  and  which 
we  have  already  dlsdussed,  did  not  constitute 
wet  material  for  which  plaintiff  was  entitled 
to  recover  the  special  rates  claimed  by  him. 
Of  course,  in  that  regard  the  terms  of  the 
contracta  which  we  have  ruled  the  court 
erred  in  excluding  would  control  in  the  event 
the  Jury  found  that  those  terms  were  adopted 
and  made  a  part  of  the  contract  sued  on  by 
the  plaintiff.  That  the  defendants  had  the 
right  to  show  what  those  conditions  were  we 
have  already  determined,  and' therefore  we 
need  not  pursue  this  subject  further. 

The  next  assignment  arises  as  f<dlows:  At 


the  trial  the  plaintiff  claimed  that  he  was  en> 
titled  to  a  large  sum,  to  wit,  $1,500,  for  hav- 
ing removed  material  i^t  contemplated  under 
his  original  contract  entered  Into  with  the 
defendants.  In  the  original  contracts  madd 
by  the  rallroctd  ccanpany  the  sides  or  banks 
of  the  cut  plaintiff  was  to  excavate  under  his 
contract  were  to  be  made  or  left  vertical. 
He,  however,  insisted  that  in  doing  the  work 
the  banks  "sloughed"  to  such  an  extent  that 
it  was  necessary  for  him  to  remove  a  large 
amount .  of  material  not  originally  contem- 
plated; that  he  saw  the  defendants  about 
it,  and  that  it  was  agreed  between  him  and 
the  defendants  that  he  should  receive  pay  as 
though  he  had  in  fact  constructed  the  sides  of 
the  cut  to  a  "one  to  one  slope,"  which  would 
be  at  an  angle  of  45  degrees ;  that  while  he 
did  not  In  fact  make  such  a  slope,  yet  the 
cut^  should  be  measured  as  though  he  had 
constructed  the  sides  in  that  way.  The  de- 
fendants denied  plaintiff's  contention,  and 
insisted  that  he  was  to  receive  pay  only  for 
vertical  sides.  Ordinarily  the  question  wheth- 
er plaintiffs  contention  should  prevail  or  not 
would,  as  a  matter  of  course,  be  one  for  the 
Jury.  Defendants'  counsel,  however,  insist 
that  the  court  erred  in  submitting  that  ques- 
tion to  the  Jury  for  the  reasons:  (1)  That 
there  was  no  consideration  for  the  alleged 
agreement  to  pay  for  a  one  to  one  slope ;  and 
(2)  that  no  such  an  agreement  was  pleaded^ 
and  hence  no  issue  ot  that  <dmracter  was 
presented. 

[4,  SI  The  first  proposition  raised  by  coun- 
sel, under  the  authorities  is  not  free  from 
either  difficulty  or  doubt.  Of  course  if  the 
making  of  a  one  to  one  slope,  either  directly 
or  by  implication,  was  a  part  of  the  original 
contract  with  the  railroad  company  and  the 
terms  of  that  contract  were  adopted  and 
made  a  part  of  plaintiff's  subcontract  as  con- 
tended by  the  defendants,  then  the  plaintiff 
was  already  bound  to  make  such  a  Blape,  and 
it  is  elementary  that  a  promise  to  pay  a 
person  for  what  he  by  the  terms  of  his  con- 
tract is  already  bound  to  do  Is  without  con- 
sideration, and  therefore  unenforceable  ei- 
ther in  law  or  equity.  See  1  Pagie  on  Con- 
tracts, J  312;  9  Cyc.  349,  360,  where  the 
doctrine  is  clearly  stated  and  the  cases  are 
collated.  There  are,  however,  exceptions  to 
the  general  rule  Just  stated.  While  the  de- 
\.-i3ions  are  quite  harmonious  with  regard  to 
the  general  rule,  they  are  in  conflict  with 
regard  to  when  the  exceptions  apply  or  modi- 
fy the  general  rule.  See  1  Page  on  Contracts, 
supra,  and  9  Cyc.  352,  353,  where  the  cases 
upon  the  exceptions  are  reflerred  to.  Upon 
the  other  hand,  while  refusing  to  follow  the 
cases  which  have  adopted  the  rule  respecting 
the  exceptions,  some  of  the  courts  have  never- 
theless assumed  a  middle  ground.  The  rule 
adopted  by  the  latter  courts  is  well  illustrat- 
ed by  the  Supreme  Court  of  Minnesota  Id 
the  case  of  King  v.  Duluth,  M.  &  N.  Ry.  Co., 
61  Minn.  482,  63  N.  W.  1105,  and  cases  there 
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cited.  In  the  course  of  tJie  opinion  the  doc- 
trine Is  well  stated  by  Mr.  Chief  Jnatice  Start 
In  the  following  words: 

"But  where  the  party  refusine  to  complete 
hi8  contract  does  so  b^  reason  of  some  unfore- 
seen and  substantial  difficulties  in  the  perform- 
ance of  the  contract,  which  were  not  known  or 
anticipated  by  the  parties  when  the  contract 
was  entered  into,  and  which  cast  npon  him  an 
additional  burden  not  contemplated  by  the  par- 
ties, and  the  opposite  party  promises  him  ex- 
tra pay  or  benefits  if  he  will  complete  his  con- 
tract, and  he  so  promises,  the  promise  to  pay 
is  supported  by  a  valid  consideration.  In  such 
a  case  the  natural  inference  arisinK  from  the 
transaction,  if  unmodified  by  any  equitable  con- 
siderations, is  rebutted,  and  the  presumption 
arises  that  by  the  voluntary  and  mutual  prom- 
ises of  the  parties  their  respective .  rights  and 
obligations  under  the  original  contract  are 
waived,  and  those  of  the  new  or  modified  con- 
tract substituted  for  them.  Cases  of  this  char- 
acter form  an  exception  to  the  general  rule 
that  a  promise  to  do  that  which  a  party  is  al- 
ready legally  bound  to  do  is  not  a  sufficient  con- 
sideration to  support  a  promise  by  the  other 
party  to  the  contract  to  give  the  former  an  ad- 
ditional compensation  or  benefit.  1  Whart. 
Cont.  S  500." 

It  is  also  pointed  out  in  the  course  of  the 
opinion  that  In  applying  the  doctrine  each 
case  must  be  considered  in  the  light  of  all 
the  surrounding  facts  and  circumstances  and 
the  objects  and  purposes  the  parties  had  In 
Tiew  in  entering  into  the  contract,  and  if 
It  appears  that  the  party  claiming  additional 
compensation  is  already  bound  by  the  con- 
tract, or  that  the  matter  by  implication  of 
law  must  be  held  to  have  oeen  within  the 
contemplation  of  the  parties,  then  the  general 
rule  should  be  enforced.  In  the  original  con- 
tract in  this  case  It  seems  clear  that  the 
parties  contemplated  the  sides  of  the  excava- 
tion should  be  vertical  and  not  sloping. 
Such,  it  seems,  was  also  the  contract  between 
plaintifC  and  the  defendants.  The  maidng  of 
the  sloping  sides  was  therefore  entirely  out- 
side of  the  terms  of  the  contract,  and  it  seems 
could  not  have  been  within  the  contemplation 
of  the  parties,  either  express  or  implied. 
This  case,  therefore,  is  not  one  where  a  party 
to  a  contract  promises  to  pay  the  other  party 
thereto  an  additional  compensation  for  doing 
somethUig  which  the  promisee  was  already 
bound  to  do  by  the  terms  of  the  contract 
That  fact,  therefore,  takes  this  case  out  of 
the  general  rule. 

[J-8]  With  regard  to  the  second  proposition 
it  will  be  remembered  that  the  plaintiff 
claims,  and  we  have  held,  that  the  removing 
of  the  material  constituting  tne  slopes  was 
not  Incltided  vvlthln  his  original  contract 
JEIe  also  claimed  at  the  trial  that  the  agree- 
ment for  extra  compensation  for  mailing  the 
slopes  was  entered  into  as  a  distinct  agree- 
ment and  9fi  some  time  after  the  original 
contract  was  entered  into.  Moreover,  it  ap- 
pesirs  that  It  was  not  9,  modification  of  the 
original  oontract  merely,  but  that  it  was  a 
ne^.and  independent  agre^oent    As  we  have 


seen,  plaintiff  testified  that  be  was  entitled  to 
$1,600  for  removing  the  material  In  making 
the  slopes.    Plaintiff,  however,  said  nothing 
about  such  an  agreement  or  liability  in  his 
complaint     Nor  did  the  defendants,  either 
in  their  answer  or  counterclaim,  refer  to  the 
I  matter  In  any  way.    But  the  plaintiff,  in  his 
I  reply,  for  the  first  time,  referred  to  the  one 
I  to  one  slope,  but  what  was  said  In  that  con- 
nection, as  a  matter  of  pleading,  constituted 
mere  surplusage  whidi  the  defendants  had  a 
right    to    disregard.      Defendants'    counsel, 
'.  therefore,  contend  that  the  court  erred  In 
;  submitting  to  the  Jury  the  question  of  plain- 
tiff's  right  to   recover  for  that  claim.     It 
i  seems  to  us  the  contention  is  well  founded. 
:  The  daim  being  based  upon  an  Independent 
I  promise  or  agreement,  as  It  Is,  was  Just  as 
much  a  separate  and  distinct  cause  of  action 
as  was  the  first  cause  of  action  under  the 
i  contract  declared  on  by  the  plaintiff  or  the 
;  second  one  for  the  use  of  the  horses,  wagons, 
etc.    Neither  could  the  plaintiff  add  anything 
to  either  of  bis  causes  of  action  in  his  reply. 
That  is  not  the  province  of  a  reply.    In  tliis 
jurisdiction  a  reply  can  only  be  filed  under 
the  conditions  pointed  out  by  the  statute, 
and  in  no  event  can  a  cause  <^  action  be  ei- 
ther stated  or  enlarged  In  the  reply.    When, 
however,  evidence  Is  produced  in  support  of 
a  claim  which  ought  to  have  been  pleaded, 
and  is  received  without  objection,  the  party 
producing  it  may  nevertheless  obtain  leave 
of  court  to  amend  his  pleading  to  conform  to 
the  evidence  and  recover  judgment  according- 
ly.   Where  tliat  is  the  case,  the  pleadings, 
after  they  are  amended,  support  a  Judgment 
based  upon  the  evidence  and  that  Is  all  that 
is  necessary.     Such  a  course  was,  however, 
not  pursued  in  this  case,  and,  in  view  of  the 
pleadings  as  they  stand,  we  think  the  court 
erred  in  submitting  to  the  jury  the  4nestl<m 
of  whether  plaintiff  should  recover  for  remov- 
ing the  material  and  making  the  slopes. 

What  we  have  said  sufficiently  covers  all 
other  assignments,  including  those  relatiog 
to  the  ipstructions.  All  those  assignments 
are  covered  by  the  same  general  principles  we 
have  discussed,  and  of  course  will  not  occur 
again.  Moreover,  the  Instmctlons  were  er- 
roneous only  because  they  were  in  harmooy 
with  the  trial  court's  rulings  upon  the  evi- 
dence whidi  we  have  already  passed  on. 
AU  such  errors  will  therefore  necessarily  be 
avoided  upon  a  retrial  of  the  case. 

For  the  reasons  stated  herein,  the  Judg- 
ment Is  reversed,  and  the  case  Is  remanded 
to  the  district  court  of  Utah  county,  with 
directions  to  grant  a  new. trl^L  It  is  furUier 
ordered  that  the  court  may  make  such  orders 
with  regard  to  amendments  of  the  plea4lngs 
by  either  party  as  be  may  deem  Just  and 
proper.    Costa  to  appellants,  , 

STBAUP,  Oj  X,  and  McCABTZ,  J  J.,  coD«n» 
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LAM6T0N  LIMB  &  CEMENT  CO.  T.  PEBRY 
et  aL 

SAME  T.  SMITH  et  al 

(Noa.  2800,  2807.) 

(Snpreme  Coart  of  TJUh.    June  29,  1016.) 

L  Apfkai.   ard   Bkbob  «s>327(2)— Pkocxxd- 

IK08   FOB   TRANSIXB— NOTICB— PABIIBB    EN- 
TnUD  TO  MOTICB. 

AH  parties  who  may  be  adversely  affected 
by  reversal  or  modiflcatioii  of  the  jadgment  must 
be  made  parties  to  the  api>eal,  although  they  de- 
faulted in  the  court  below,  i 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  JS  1706,  1814,  1831,  1834; 
Dec.  big.  «=>3a7(2)!] 

Z  Apfbai,   and    Bbbob   «=9327(11)— Pabtiss 
— PKbsors  not  ArFEOTGD  by  Revkbsal.^ 
A  contractor  who  d^aulted  in  a  mecbamc's 

lien  case  need  not  be  joined  in  an  appeal  taken 

by  the  owner,  since  the  reversal  or  modification 

of   the   jadgment   would   not   adversely    affect 

him. 
L£d.  Note^ — EV>r  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |i  1799,  1814;  Dec.  Dig.  <9=> 

327(11).] 

3.  ExcKPTioNS,    Bill    of    ^=a58(3)—SsTrLB- 

liEN>— SEHVIClt— PaBTIBS  TO  BK  SeBVBD. 

A  defaulting  contractor  need  not  be  served 
with  the  bill  of  exceptions  in  a  mechanic's  lien 
case  since  a  reversal  or  modification  of  the 
judgment  would  not  adversely  aBedt  him. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BQl  of.  Cent.  Dig.  |  103 ;   Dec.  Dig.  <8=a58(3).] 

4.  Mbchanicb'  Leenb  4t=>132(10)— Fbocbbd- 
iNos  TO  Pebfeot— Tnci:  fob  Filing  Claih— 
Continuino  Contbact. 

Where  an  owner  exercised  his  contract  right 
to  chaiige  contractors,  a  mechanic's  lien  notice 
is  in  time  when  filed  over  40  days  after  the  first 
contractor  quit,  but  within  40  days  after  deliv- 
ering material  to  the  second  contractor,  (or  the 
contract  ie  continuing. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
liens,  Cent.  Dig.  {  202;   Dec  Di»  <Ssal£2(10).] 

&  Mbchariob'    Lisns    «s>9e,    132(14>-Pbo- 

CrBDIHOa    TO     PSBFBOX— TUCB    FOB    FiUMe 

Claim— Stattjtk. 
A  subcontractor  is  entitled  to  a  mechanic's 
Hen  upon  complying  either  with  Oomp.  Laws 
1907,  I  1388,  by  filing  a  claim  for  work,  etc., 
to  be  thereafter  performed,  or  with  section  1386 
by  filing  a  notice  witliin  40  days  after  the  work, 
etc,  is  performed.! 

[Ed.  Note. — Ftir  other  cases,  see  Mechanics' 
IJens.  Cent.  Dig.  ||  181,  132,  209;  Dec.  Dig. 
«=>O0,  132(14).] 

&  MsoHANics'  Lbnb  «s>103— Right  to  Licit 

— ilATBBIALHSN — STIPULATIONS    IN    PbINCI- 

PAL  Contbact  ab  to  Libn. 
A  contract  provision  that  the  contractor 
■honld  keep  the  building  free  from  liens,  etc., 
does  not  aifect  a  materialman's  right  to  a  lien 
upon  complying  with  Mechanic's  Lien  Law 
(Comp.  Laws  1907.  Si  1372-1376,  1378,  1386, 


[Ed.  Note.— For  other  cases,  see  Mechanics' 
Idcna,  Cent  Dig.  {  136;    Dec  Dig.  «=»108.] 

7.  BfBOBiARiaB'     LiBHB    «»280(2)— E!nFobcob- 

MENT  —  F*INDIN0S  —  StrFFICIKNOT— NoNEAT- 
MENT. 

A  finding  that  a  mechanic's  lien  claimant 
had  not  been  paid,  sufficiently  meets  a  conten- 


>AUen  V.  Oamet,  4S  VUh,  3>,  14S  Foe.  228. 

'Morrlaon  y.  Carey-Lombard  Co.,  9  Utah,  70,  $3 
Fae.  S8:  Lumber  Co.  v.  Fartridge,  10  UUh,  322. 
tl  Pac  (72. 


tieo  that  the  claimant  had  been  paid  by  work 
done  for  it  by  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Mechnnics' 
Liens,  Cent  Dig.  §§  592,  593;  Dec.  Dig.  <S=> 
200(2).] 

8.  Appeal  a.vd  Errob  «=»981(6)— REv^:w— 
PBES'UICFnoN8— Findings— Etidknok    COK- 

8IDEBED. 

Where  there  Is  ample,  competent,  and  mate- 
rial evidence  in  a  mechanic's  lien  case,  it  will 
be  presumed  that  the  court  considered  only 
proper  evidence  in  making  its  findings. 

[Ed.  Noter— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3766;  Dec.  Dig.  €=»931(6).] 

9.  Mechanics'  Liens  <3=3l64(l)— Opbbation— 
Amount  of  Lien— Limitation  to  Amount 
Patable  undeb  Contbact. 

Under  Mechanic's  Lien  Law  (Comp.  Lews 
1907,  S  1373),  providing  that  the  lien  shall  ex- 
tend to  the  entire  contract  price,  or  the  amount 
remaining  due  thereunder  when  the  claimant 
commences  work,  a  subcontractor's  lien  cannot 
be  enforced  beyond  those  amounts. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  285 ;   Dec  Dig.  «=>164(1).] 

10.  Mechanics'  Liens  <g=>281(4)-^ENFOBCK- 
menth-Evidence— 'Sufficiency— Amoonx  of 
Defendant's  Indebtedness. 

Evidence  held  to  sustain  a  finding  that  a 
mechanic's  lien  claim  could  be  satisfied  without 
exhausting  the  sum  epecilled  in  the  contract  be- 
tween the  owner  and  the  prindpal  contractor. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  671 ;  Dec  Dig.  ii6=»281(4).] 

11.  Mechanics'  Liens  <s=3o7{2)— Inteeest 
Subject  to— Wife's  Intebest. 

Under  Corap.  Laws  1007,  i  2826,  a  wife's 

intercBt  in  her  husband's  property  other  than 

homestead  is  subject  to  a  mechanic's  lien  claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 

Liens,  Cent  Dig.  {  65;    Dec  IMg.  «s>07(9.] 

Appeal  from  District  Goort,  Salt  Lake 
County;  F.  C.  Loofbonrow,  JndgS. 

Two  actions  to  foreclose  mechanic's  Uena 
were  commenced  by  tbe  Langton  lilme  & 
Cement  Company,  one  against  Joseph  S. 
Peery  and  bis  wife,  and  the  other  against 
Ellas  Wesley  Smltli,  In  both  of  which  the 
Walker  Stone  Company  became  a  party  de- 
fendant and  asserted  mechanic's  lien  claims 
against  the  property.  From  a  Judgment  sus- 
taining the  Walker  Stone  Company's  lien,, 
the  owners  appeal.    Affirmed. 

Snyder  &  Snyder,  of  Salt  Lake  City,  for  ap- 
pellants. James  Ingebretsoi,  of  Salt  Lake 
City,  for  xespondent 

FRICK,  J.  The  Langton  Ldme  &  CSement 
Ciompaiiy,  a  corporation,  commenced  two  ac- 
tions to  foreclose  mechanics'  liens.  The  first 
action  was  commenc|9d  against  one  O.  M.  Eng- 
dahl,  contractor,  and  said  Peery  as  owner 
of  a  cerjtaln  building  and  the  real  estate  upon 
which  the  same  Is  situated,  and  against  a 
number  of  other  lien  claimants  whom  it  Is 
not  necessary  to  enunterate  here;  and  the 
second  one  was  commenced  against  said  Eng- 
dahl  as  contractor  and  said  Smith  as  ,the 
owner  of  a  certain  otlier  building  and  the 
real  estate  on  which  the  same  is  situated, 
and  against  other  lien  claimants  whom  it  Is 
i  not  necessary  to  enumerate.     The .  Waljci^- 
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Stone  'Company,  hereinafter  called  company, 
was  made  a  defendant  in  both  actions  as  a 
lien  claimant  and  it'  set  up  Its  liens  and 
asked  that  the  same  be  established  against 
both  properties  and  foreclosed.  Engdahl, 
the  contractor,  made  default  In  both  actions. 
Either  some  time  before  or  at  the  trial  of 
the  cases  kll  the  other  Uen  Claimants  were 
settled  with  or  their  claims  were  taken 
care  of,  except  the  first  mortgage  Uen,  and 
that  was  not  in  question  in  the 'lower  court 
nor  is  It  In  question  here.  The  only  real 
parties  to  the  first  action,  therefore,  were 
Peery  (who  is  appell&nt  here)  as  the  owner  of 
one  of  the  buildings  and  the  real  estate  on 
which  It  is  situated,  and  said  company 
(which  Is  resiwndent  in  this  court)  ;  and  to 
the  second  action  said  Smith  as  appellant 
and  said  company  as  respondent.  The  cases 
were  tried  together  below  and  were  heard 
as  one  case  by  this  court,  and  we  shall  dis- 
pose of  them  on  that  basis. 

The  court  entered  a  default  judgment 
against  Bngdahl  and  declared  the  mortgage  a 
first  lien  on  both  premises,  and  also  declared 
the  company's  liens  as  second  liens  on  both 
said  properties,  and,  In  case  of  default  in 
payment  of  the  company's  liens,  ordered  said 
properties  sold  subject  to  saJLd  mortgage. 
Both  Mr.  L'eery  and  Mr.  Smith  appeal. 

[1-3]  The  first  question  requiring  consider- 
ation Is  presented  by  counsel  for  said  com- 
pany. In  settling  the  bill  of  exceptions  and 
in  taking  the  appeal  neither  said  Peery  nor 
said  Smith  served  the  bill  of  exceptions  or 
the  notice  upon  any  of  the  defendants  or 
parties  either  than  said  company.  Counsel 
therefore  contends  that,  under  the  rulings  of 
this  court  in  Allen  v.  Gamer,  45  Utah,  39, 143 
Pac.  228,  and  preceding  cases,  the  appeal 
should  be  dismissed,  or,  at  least,  the  bill  of 
exceptions  should  be  stricken,  for  the  reason 
that  neither  said  Engdahl  nor  any  of  the 
other  defendants  were  served  with  notice 
of  appeaL  This  court,  by  an  unbroken  line 
of  decisions,  has  held  that  all  the  parties 
to  an  action  who  may  be  adversely  affected 
by  a  modification  or  reversal  of  the  Judg- 
ment are  adverse  parties  under  our  statute 
and  must  be  made  parties  to  the  appeal  ei- 
ther as  appellants  or  respondents.  We  have, 
however,  further  held  that  such  is  the  case 
even  though  a  party  makes  default  In  the 
court  below.  Allen  v.  Gamer,  supra.  It  will 
be  observed,  however,  that  the  test  whether 
a  party  belcw  Is  a  necessary  party  to  an  ap- 
peal, as  laid  down  in  that  case,  as  in  all  oth- 
er cases  emanating  from  this  court,  is  that 
the  omitted  party  must  be  affected  by  a  modi- 
fication or  reversal  of  the  Judgment  appealed 
from.  If  a  party  would  not  be  affected  he  is 
not  a  necessary  party,  and  hence  to  omit  to 
serve  him  with  notice  of  appeal  or  to  serve 
him  with  a  bill  of  exceptions  Is  not  fatal 
to  the  appeal,  nor  Is  It  ground  for  striking 
the  bill  of  exceptions.  In  this  case,  both 
under  the  contract  entered  into  by  Ur.  Eng- 


dahl and  under  onr  statute,  Engdahl's  status 
or  liability 'Is  not  In  the  least.  afEeeted.rei 
gardleas  of  what  conclusion  we  shall  reach 
respecting  the  Judgment  appealed  from.  This 
precise  question  has  been  before  the  Supreme 
C!ourt  of  California  several  times  In  recent 
years,  and  that  court  has  squarely  held  that 
a  contractor.  In  the  position  of  Engdahl,  is 
not  affected  by  the  modification  or  reversal 
on  appeal  of  a  Judgment  foreclosing  a  me- 
chanic's Uen  against  the  property  of  the  own* 
er,  although  a  personal  judgment  was  also 
entered  against  the  contractor.  Mannlx  r. 
Tryon,  162  Cal.  31, 91  Pac.  983 ;  Quist  v.  Sand- 
man, 154  Cal.  748,  99  Pac.  204,  and  cases 
dted  In  those  two  cases.  Although  there 
are  some  provisions  In  the  California  statute 
somewhat  different  from  ours,  yet  the  deci- 
sions and  the  reasoning  of  the  California 
Supreme  Court  apply  to  our  statute.  The  Su- 
preme Court  of  Idaho  has  arrived  at  the 
same  conclusion  In  the  ca^e  of  Nelson  Ben- 
nett Co.  V.  Twin  Falls,  etc.,  Co.,  13  Idaho, 
767,  92  Pac.  980,  13  Ann.  Cas.  172.  We  do 
not  deem  it  necessary  to  quote  from  those 
cases  nor  to  dte  other  cases.  The  reasoning 
In  all  of  them  is  not  only  sound  but  con- 
vincing. In  view,  therefore,  that  all  of  the 
other  Uen  claimants  were  out  of  the  case  at 
the  time  of  judgment,  and  that  the  only  de- 
fendant who  in  fact  remained  In  the  case 
apart  from  the  two  appellants  cannot  be  af- 
fected by  whatever  Judgment  we  may  enter 
or  direct.  It  was  not  necessary  to  serve  notice 
of  appeal  upon  any  of  the  others;  neither 
was  It  necessary  to  serve  the  proposed  bill 
of  exceptions  upon  any  of  them,  or  their  at- 
torneys. 

Counsel  for  appellants,  however,  insists 
that  our  former  decision,  wherein  we  held 
that  the  requirement  to  serve  notice  upon  an 
adverse  party  appUes  to  one  who  made  de- 
fault in  the  court  below,  should  be  overruled. 
We  think  otherwise.  A  party  in  making  de- 
fault certainly  concedes  no  more  than  that 
Judgment  as  prayed  for  may  be  entered 
against  him.  By  making  default  he  indicates 
that  he  is  satisfied  with  such  a  Judgment.  In 
case,  therefore,  the  Judgment  is  appealed  to 
another  court  in  which  bis  liability  may  be 
materially  affected  or  changed,  and  where 
additional  costs  may  be  adjudged  against 
him,  we  think  it  Is  but  fair  and  Just  that 
In  case  he  can  be  served  with  notice  of  the 
appeal  he  should  be.  A  party  does  not  be- 
come an  outlaw  simply  because  he  makes  de- 
fault In  a  court  of  original  Jurisdiction. 
While  there  are  cases  which  are  contrary  to 
our  holding  in  Allen  v.  Gamer,  supra,  wfi 
can  see  no  reason  for  changing  the  ruling 
there  made  that  in  case  a  party  may  be  ad- 
versely affected  by  a  modification  or  re- 
versal  of  the  judgment  on  appeal  he  should 
be  served  with  notice  when  that  can  be  done. 
To  serve  such  a  notice  when  the  party's 
residence  is  known,  and  when  he  does  not 
conceal  himself,  can  work  no  hardship  upon 
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any  one.  Vpon  tbe  atb«r  hand,  it  aflmnls 
evejry  party  to  an  action  aa  opportunity  j to 
adrise  tUa  coQct  wby  tbe  Judgment  sbeuld 
be  Buataioed.  Brery  tme  la  tbna  given  bis 
day  in  tbe  court  to.  vrbicb  an  appeal  la  taken 
and  in  wUch  tbe  cigbtti  of  all  parties  may  be 
fiaaUy  determined.  Of  coarse,  wbere. service 
of  notice  cannot  be  made  and  tbe  appellant 
woald  be  deprived  of  bis  constitutional  right 
ot  prosecnting  an  appeal,  and  wben  timely 
application  ia  made  to  tbis  court  setting 
fbrtb  tbe  facts,  some  way  will  no  doubt  be 
found  to  allow  tbe  appeal  and  to  dispose 
of  it. 

For  tbe  reasons  stated,  therefore,  the  mo* 
tion  to  dismiss  tbe  appeal  and  tbe  motion  to 
strike  tbe  bill  of  exertions  must  be  denied. 

Proceeding  now  to  tbe  merits.  Appellants' 
counsel  has  grouped  bis  numerous  assign- 
ments of  error  as  follows:  (1)  That  "the 
findings  are  contrary  to  tbe  evidence  and  in- 
sufficient to  support  tbe  Judgment";  (2)  that 
tbe  court  erred  In  its  "construction  of  tbe  lien 
law  as  a  whole";  (3)  that  "respondent  has  no 
lien  because  not  filed  in  time  and  because 
waived,  and  because  it  elected  to  and  did 
take  pay  in  another  manner";  (4)  "that  find- 
ings are  not  upon  all  the  Issaes";  (6)  "er- 
rors in  the  admission  and  rejection  of  evi- 
dence"; and  (6)  "Mra.  Peery's  objections." 
It  wiU  be  more  convenient  for  us  to  consider 
the  foregoing  propositions  in  a  difterent  or- 
der from  that  in  which  counsel  has  stated 
them.  We  shall  proceed  to  a  consideration 
of  tbe  aecond  proposition,  namely,  that  tbe 
court  erred  in  construing  our  mechanics' 
lien  law,  and  especially  as  tbe  same  applies 
to  subcontractors. 

In  order  to  present  tbe  questions  involved 
intelligently  we  shall  be  required  to  state 
somewhat  at  length  tbe  different  sections  of 
the  mechanic's  lien  law.  The  different  sec- 
tions of  the  law  are  found  in  Comp.  Laws 
1907.  and  thoee  which  are  material  here  are 
as  follows: 

Section  1372  reads  as  follows: 

"Mechanics,  materialmen,  contractors,  buI>- 
contractors,  builders,  and  all '  persons  of  every 
class  performing  labor  upon  or  fuuislung  mate- 
rials to  be  used  in  the  construction  *  *  *  of 
any  building  ♦  •  •  shall  liave  a  lien  upon 
the  property  upon  which  they  have  •  •  • 
furnished    materials,    for    tbe    value    of    such 

•  •  •  niaterials  furnished,  ♦  •  •  wheth- 
er at  the  instance  of  the  owner  or  of  any  other 
person  acting  by  his  authority  or  under  him  as 
agent,  contractor,  or  otherwise." 

Section  1373  reads  as  follows: 
"In  case  of  a  contract  between  an  owner  and 

•  contractor,  the  lien  shall  extend  to  the  entire 
contract  price,  and  such  contract  aliall  operate 
as  a  lien  m  favor  of  all  persons  except  tbe  con- 
tractor to  the  extent  of  the  whole  of  the  con- 
tract price:  •  •  •  Provided,  that  if  at  the 
time  of  the  commencement  to  do  work  or  furnish 
materials,  tbe  owner  has  paid  upon  the  contract, 
and  in  accordance  with  the  terms  thereof,  any 
portion  of  the  contract  price,  the  liens  hereby 
created  shall  extend  only  to  the  unpaid  balance 
of  such  contract  price  and  of  which  such  labor- 
ers and  materialmen  shall  have  had  notice." 


Secttoxt  1874  read?; 

"No  payment  made  prior  to  the  time  whea  tit* 
same  is  due,  under  the  terms  sad  conditions  of 
the  contract,  shall  be  valid  for  the  purpose  of 
defeating,  diminishing,  or  discharging  any  lien 
in  favor  of  any  person  except  the  coo  tractor; 
but  as  to  such  liens  pavment  shall  be  deemed 
aa  if  not  made,  and  shall  be  apiilicable  tOBUch 
liens,  notwithstanding  that  the  contractor  to 
whom  it  was  paid  may  thereafter  abandon  his 
contract  or  be  or  become  indebted  to  the  owner, 
in  any  amount  for  damages  or  otherwise,  for 
non-performance  of  his  contract  or  otherwise." 

Section  1376,  so  far  as  material,  provides: 
"As  to  all  liens  except  that  of  the  contractor, 
the  whole  contract  prift  shall  be  payable  in 
money  ♦  •  •  and  shall  not  be  diminished 
by  any  prior. or  subsequent  indebtedness,  offset, 
or  counterclaim  in  favor  of  the  owner  and 
against  the  contractor." 

Sections  1376  and  1378  are  as  follows: 
"No  alteration  of  any  contract  shall  affect  any 
lien  acquired  under  the  provisions  of  this  chap- 

"When  any  person  entitled  to  a  lien  under  the 
provisions  of  this  chapter,  other  than  the  orig- 
inal contractor,  shall  have  actually  commenced 
to  perform  labor  upon  or  to  furnish  materials 
for  any  building,  improvement,  or  structure 
herein  mentioned,  the  property  shall  be  charged 
with  the  liens  in  this  chapter  provided,  and  no 
payment  made  to  the  original  contractor  shall 
in  anywise  defeat  or  impair  the  claims  for  such 
Uens." 

Section  1386  reads: 

"Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every 
person  save  tbe  original  contractor  claiming  the 
benefit  of  this  chapter,  must,  witliin  forty  days 
after  furnishing  the  last  material  or  performing 
the  last  labor  for  any  building,  improvement,  or 
structure,  or  for  any  alteration,  addition  to,  or 
repair  thereof,  or  performance  of  any  labor  in  or 
furnishing  any  materials  for  any  mining  claim, 
61e  for  record  with  the  county  recorder  of  the 
county  in  which  the  property  or  some  part 
thereof  is  situated,  a  claim  in  writing  containing 
a  notice  of  intention  to  hold  and  claim  a  lien, 
and  a  statement  of  his  demand,  after  deducting 
all  just  credits  and  offsets,  with  tbe  name  of  the 
owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he 
furnished  the  material,  with  a  statement  of  the 
terma  time  given,  and  conditions  of  his  contract, 
specifying  toe  time  when  the  first  and  last  la- 
bor was  performed,  or  the  first  and  last  mate- 
rials furnished,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien,  sufficient 
for  identification,  which  claim  must  be  verified 
by  the  oath  of  himself  or  some  other  person." 

Section  1388  reads  as  follows: 

"Any  subcontractor  before  commencing  to  fur- 
nish materials  or  to  perform  work,  or  at  any 
time  thereafter  and  before  the  completion  of  his 
contract,  mav  file  a  statement  of  cliaim  with  the 
recorder  as  hereinbefore  provided,  containing  a 
notice  of  intention  to  hold  and  claim  a  lien,  a 
description  of  the  property  to  be  charged,  and 
the  probable  value  of  the  work  to  be  done,  or  the 
probable  value  of  the  materials  to  be  furnished, 
as  near  as  may  be.  From  the  time  such  state- 
ment shall  have  been  filed,  he  shall  have  a  lien 
for  the  work  thereafter  done,  or  materials  fur- 
nished by  him,  not  exceeding  the  sum  stated 
as  the  probable  value  thereof;  and  in  the  event 
of  such  subcontractor  claiming  to  have  done 
work  or  furnished  materials  before  the  filing 
of  such  statement,  he  may  include  therein  a 
statement  of  the  value  of  the  work  already  done 
or  material  furnished,  as  near  as  maj  oe,  for 
which,  to  the  extent  of  the  sums  mentioned,  his 
lien  shall  likewise  attach." 
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The  first  thing  that  divides  the  parties  is  | 
the  constmction  tiiat '  should  he  placed  on 
section  1388,  which  Is  the  last  section  set 
forth  above.  In  order  to  fully  understand 
the  position  of  appellants'  counsel  It  now  be- 
comes necessary  to  refer  to  a  few  of  the  ma- 
terial facts. 

On  the  llth  day  of  April,  1910,  the  appel- 
lants entered  Into  a  general  contract  with 
the  defendant  O.  M.  EJngdahl  to  construct 
two  apartment  houses,  one  for  the  appellant 
Smith  and  the  other  for  the  appellant  Peery. 
The  contract  price  to.  be  paid  to  Engdahl  to 
complete  the  two  buildings  was  $22,280  for 
each  building,  or  $44,660  for  both.  The  whole 
amount  paid  upon  said  contract  will  here- 
after be  given  in  this  opinion.  On  June  15, 
1910,  respondent  entered  into  a  contract  with 
Engdahl,  the  contractor,  to  furnish  the  cut 
stone  for  the  two  buildings  for  the  sum  of 
$2,084.30,  one-half  of  that  sum  to  be  applied 
to  each  one  of  the  buildings.  Respondent 
made  the  first  delivery  of  stone  on  July  23, 
1010,  and  the  last  on  December  6,  1910,  but 
performed  some  work  on  the  building  con- 
nected with  the  stone  work  as  late  as  the 
23d  day  of  December,  1010.  Respondent's  no- 
tice of  intention  to  claim  a  lien,  and  the 
claim  of  lien  itself,  were-  filed  on  the  llth 
day  of  January,  1911,  as  provided  by  our 
statute.  Some  time  In  the  preceding  October 
Engdahl  abandoned  his  contract  with  appel- 
lants and  they,  on  November  4th  following, 
entered  Into  a  contract  with  ohe  Thomas 
Hoolier  to  complete'  Engdahl's  contract,  agree- 
ing to  pay  said  Homer  the  sum  of  $16,500  to 
complete  both  buildings.  When  the  respond- 
ent commenced  to  deliver  the  stone  perhaps 
not  more  than  $10,000  or  $12,000  bad  been 
paid  on  Engdahl's  contract  The  evidence  on 
that  point  is  not  very  clear,  but  In  view  that 
the  amount  paid  was  much  less  than  one- 
half  of  the  contract  price  the  exact  amount 
is  not  controlling  or  even  material  for  the 
purposes  of  this  decision.  The  respondent, 
within  the  time  required  by  section  1380,  su- 
pra, and  in  accordance  with  its  provisions, 
filed  separate  claims  and  notices  of  Intention 
to  claim  a  lien  against  each  one  of  the  build- 
ings, and  the  ground  upon  which  they  stand, 
for  the  amount  remaining  unpaid  upon  its 
contract  with  EngdahL  After  Engdahl  had 
abandoned  his  contract  respondent  continued 
to  famish  stone  under  the  contract  with  him 
and  the  same  was  all  accepted  and  it  is  con- 
ceded was  all  used  in  the  buildings  and  is 
a  part  thereof.  Respondent,  however,  did 
not  proceed  under  the  provisions  of  section 
1388,  supra,  by  filing  the  statement  in  that 
section  provided  for.  Counsel  for  appellants 
contended  In  the  court  below,  and  insists  in 
this  court:  (1)  That  in  view  that  respond- 
ent did  not  file  the  statement  mentioned  in 
section  1388  it  acquired  no  valid  lien  against 
the  buildings,  or  either  of  them ;  (2)  that  in- 
asmuch as  it  did  not  file  its  claim  and  notice 
of  Intention  to  claim  a  lien  within  40  days 


from  the  time  it  fandshed  the  last  Item  un- 
der the  Engdahl  contract-^bat  is,  within  40 
ddys  from  the  time  Engdahl  abandoned  th« 
contract— it,  for  that  reason,  failed  to  ae- 
qnire  a  lien  on  either  of  the  buildings;  and 
(3)  that  inasmudi  as  It  was  provided  in  the 
contract  entered  into  between  Engdahl  and 
appellants  that  the  former  should  keep  the 
buUdinga  free  from  liens,  and  in  view  that 
all  subcontractors  were  boond  by  the  provi- 
sions of  that  contract,  neither  of  them  could 
acquire  a  lien  against  the  buildings  bnt  were 
required  to  look  to  Engdahl  for  their  pay. 
In  view  that  the  trial  court  did  not  agree 
with  counsel's  contentions  he  Insists  that  the 
court  has  failed  to  correctly  construe  and 
apply  the  mechanic's  lien  law  of  this  state. 

[4]  The  real  situation  must  be  kept  in 
mind.  In  article  V  of  the  Engdahl  contract 
it  was  expressly  provided  that  In  the  event 
that  he  should,  "fall  in  any  respect  to  prose- 
cute the  work  with  promptness  and  dili- 
gence" or  should  fail  in  other  respects,  the 
owners  had  the  right  to  proceed  to  complete 
the  contract  and  to  deduct  the  cost  of  doing 
80  from  the  contract  price,  and  if  it  develop- 
ed that  the  unpaid  portion  of  the  contract 
price  was  insufficient  they  might  recover 
damages  against  Engdahl  for  such  difference. 
The  contract  also  provided  that  the  owners, 
for  the  purpose  of  completing  the  contract, 
should  take  possession  "of  all  materials, 
tools  and  appliances"  on  the  premises  "and 
to  employ  any  other  person  or  persons  to  fin- 
ish the  work  and  to  provide  the  materials 
therefor."  The  contract  with  Eomer,  in  ex- 
press terms,  specified  that  it  was  entered  in- 
to under  the  foregoing  provisions  of  Eng- 
dahl's contract  and  to  complete  the  same. 
Now,  for  the  purpose  of  considering  the  con- 
tract with  Engdahl  and  the  one  with  Homer 
as  one  contract,  so  far  as  the  contract  price 
and  the  payments  for  the  buildings  were  con- 
cerned, counsel  for  appellants,  at  the  trial, 
stated  his  position  as  follows: 

"Our  position  is,  that  the  money  paid  to  Hom- 
er was  paid  on  the  Engdahl  account  under  tlie 
terms  of  article  V  of  the  contract." 

That  is,  he  contended  it  was  paid  pursu- 
ant to  the  article  of  the  contract,  a  portion 
of  which  we  have  Just  quoted.  We  think 
oonnsel's  position  is  the  correct  one,  but,  if  it 
is,  then  It  must  also  follow  that  the  material 
that  was  furnished  by  any  subcontractor  for, 
and  which  was  used  in,  the  building  under 
any  contract  entered  into  by  any  subcon- 
tractor with  Engdahl  must  be  deemed  as 
furnished  to  complete  the  original  contract 
entered  into  between  Engdahl  and  the  appel- 
lants. In  other  words,  under  the  circum- 
stances of  this  case  it  is  whoUy  Inunaterial, 
for  the  purpose  of  acquiring  a  right'  to  a 
lien,  whether  the  materials'  were  famished 
under  the  contract  with  Engdahl  or  under 
the  contract  entered  into  with  Homer.  The 
owners  of  the  buildings  were  bound  under 
either  in  so  far  as  the  right  to  a  lien  was, 
ooucenied,  provided  the  sultoontractor  corn- 
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pUed  with  the  statutory  provtadoos  tn  filing 
his  daim  for  a  Uen  in  other  respects  The 
question  thus  narrows  Itself  down  to  tbo 
propoidttai  of  whether  the  reiHwndent  has, 
by  what  It  did  in  the  way  of  fOing  and  re- 
cording its  claim  And  notice  of  intention  to 
claim  a  lien,  acquired  a  lien  under  our. stat- 
ute. 

[S]  That  the  claim  was  filed  within  the  40 
days  required  in  section  1886,  in  view  of 
what  we  have  said,  there  can  be  no  doubt 
Nor  can  the  contention  prerall  that  the  re- 
spondent has  failed  to  obtain  a  lien  because 
it  did  not  file  the  statement  mentioned  in 
section  138&  That  section,  in  substantially 
the  same  form  that  it  is  now,  was  adopted 
in  1890.  Laws  Utah  1890.  p.  26.  |  12.  That 
section  was  considered  and  passed  on  twice 
by  the  territorial  Supreme  Court  The  first 
time  it  was  before  that  court  was  in  1893  in 
the  case  of  Morrison  v.  Carey-Lombard  Cow,  9 
Utah,  70,  33  Pac.  23a  In  that  case  the 
question  now  raised  by  counsel  was  carefully 
and  extensively  considered  and  the  court  ar- 
rived at  the  conclusion  that  while  a  subcoU' 
tractor  may,  if  he  chooses,  follow  the  provi- 
sions of  secticxi  1388,  yet,  in  order  to  ac- 
quire a  lien,  it  is  sufficient  if  he  complies 
with  the  provisions  of  section  1386.  The 
same  result  was  reached  in  the  case  of  Lum- 
ber Co.  V.  Partridge,  10  Utah,  322,  37  Pac. 
573,  where  the  preceding  case  was  approved 
and  followed.  The  results  readied  in  those 
cases  have  been  followed  in  this  Jurisdiction 
ever  since.  Section  1388  in  Its  present  form 
has  been  in  force  ever  since  1898.  R.  S. 
1808,  I  1388.  Even  though  we  were  InclLaed 
to  arrive  at  a  different  conclusion  from  that 
reached  by  the  territorial  Supreme  Court, 
yet,  in  view  that  there  is  no  substantial  dif- 
ference between  the  present  phraseology  of 
section  1388  and  when  it  was  passed  on  by 
the  territorial  Supreme  Court,  and  In  view 
that  the  law  as  declared  In  the  two  cases  re- 
ferred to  has  been  enforced  and  followed  for 
more  than  20  years,  we  should  be  very  slow 
to  disturb  the  rule  there  laid  down;  and  we 
do  not  feel  taclined  to  do  so. 

[I]  The  third  proi)osition  raised  by  counsel 
that  because  it  was  provided  In  the  contract 
that  Engdahl  should  keep  the  buildings  free 
from  llen»  for  tliat  reason  those  who  fur- 
nished him  labor  or  material  were  prevented 
from  acquiring  liens,  to  our  minds,  is  in  the 
Tery  teeth  of  the  statute.  We  Ixave  set  forth 
the  different  sections  for  the  purpose  of  i)er- 
mlttlng  the  reader  to  Judge  for  himself,  and 
to  prevent  us  from. repeating  in  the  opinion 
what  their  effect  should  be.  If  counsel's  last 
contention  were  adopted  our  lien  statute 
could.  In  effect,  be  repealed  by  the  owner  and 
the  principal  contractor  so  far  as  the  sub- 
contractors' rights  are  concerned.  The  pro- 
Tlrioos  of  the  statute  are,  however,  so  dear 
Bpon  the  proposition  that  the  rights  of  the 
subcontractors  cannot  be  affected  by  the 
owner  and  the  principal  contractor  that  no 


comment  upon  that  pbaae  of  the  statat»  is 
neceaaary.  If  the  subcontractor  fbllows  the 
provisions  of  tlie  statute  enacted  for  his  bene- 
fit he  acquires  a  lien,  regardless  of  the  acts 
of  the  contractor  or  the  owner  of  the  build- 
ing. It  follows,  therefore,  that  respondent 
filed  its  claim  and  notice  of  intention  to 
claim  a  lien  within  proper  time  and  that  it 
acquired  a  Uen  against  both  buildings  and 
the  ground  upon  which  they  stand,  although 
It  did  not  file  the  statement  mentioned  in 
section  1388  and  notwithstanding  the  provi- 
sions of  Engdahl's  contract 

[7]  Neither  can  the  contention  prevail  that 
the  respondent  waived  its  right  to  a  Uen, 
nor  that  it  received  payment  for  the  material 
furnished  by  it  "In  another  fornu"  While  it 
la  true  that  counsel  produced  some  evidence 
to  the  effect  that  respondent's  manager  tiad 
taken  up  the  question  of  pay  for  the  stone 
with  MV.  Engdahl  by  having  the  latter  build 
a  dwelling  house  for  the  manager,  yet  the 
great  preponderance  of  the  evidence  is 
against  counsel's  contention  that  any  ar* 
rangement  for  payment  except  in  the  usual 
manner  was  entered  into  betweea  Engdahl 
and  the  manager.  Indeed,  the  evidence 
against  counsel's  contention  is  all  but  con- 
duBlve.  In  that  connection  complaint  is  also 
made  by  counsel  that  the  court  failed  to  find 
whether  counsel's  contention  waa  correct  or 
whether  the  manager's  version  of:  the  trana- 
acUon  was  true.  While  the  oourt  made  no 
specific  finding  upon  that  question,  U,  how- 
ever, did  find  that  respondent  had  not  been 
paid  for  the  atone  as  contended  for  by  ap- 
pellant's counseL  The  court's  finding  la  there- 
fore responsive  to  appellants'  pleas  of  pay- 
ment and  is  against  those  pleas.  In  view 
of  the  circumstances  of  this  case  the  failure 
to  make  a  specific  finding  upon  the  question 
suggested  by  counsel  cannot  affect  the  result 
In  view  that  this  Is  an  equity  case  we  could 
make  or  direct  a  finding  if  one  were  neces- 
sary. As  we  read  the  record,  and  we  have 
read  the  whole  evidence  as  It  is  pre^served 
in  the  bill  of  exceptions,  but  one  finding  is 
reasonably  permlsalble  under  the  evidence 
upon  that  question,  and  that  ir  that  the  re- 
spondent neither  agreed  to  receiive,  nor  did 
receive,  payment  fbr  the  stone  by  it  furnished 
for  the  buildings  or  dther  of  them  from  any 
source,  except  in  the  regular  way. 

[8]  There  is  no  merit  to  the  contention  that 
the  court  committed  error  "in  the  admission 
and  rejection  of  evidence."  This  is  an  equity 
ease  and  the  court,  not  only  once  but  on  fre- 
quent occasions  during  the  trial,  announced 
to  counsel  that  he  would  admit  the  evidence 
proffered  and  would  hear  counsel  with  re- 
gard to  its  relevancy  and  materiality  later 
and-  would  ultimately  pass  upon  the  compe- 
tenc}',  materiality,  and  relevancy  of  those 
parts  of  the  evidence  which  were  objected  to 
by  both  sides.  In  view,  therefore,  that  there 
Is  ample  competent,  material,  and  relevant 
evidence  In  the  record  to  support  the  findings* 
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^ce  must  assume  tbat  t&e  court  considered 
■proper  evidence  only.  Nor  did  the  court  re- 
ject any  material  evidence  otfer'ed  by  appel- 
lants. 

(9,  IB]  Under  tbe  proposition  tbat  "the 
findings  are  contrary  to  ^e  evidence  and  in- 
sufficient to  support  tbe  judgment"  various 
arguments  are  presented.  One  argument,  as 
we  understand  counsel,  is,  tbat  money  in  ex- 
cess of  the  contract  price  of  Engdahl's  con- 
tract had  been  paid  by  the  owners  of  the 
buildings  to  tbe  subcontractors  for  tbe  erec- 
tion of  the  same.  Under  the  provisions  of 
section  1373,  supra,  subcontractors  are  en- 
titled to  claim  a  lien  for  the  full  amount 
specified  in  the  contract  between  the  owner 
of  tbe  building  and  the  contractor.  They, 
therefore,  cannot  enforce  liens  for  any  sum 
in  excess  of  that  amount,  and  if  any  part 
of  the  contract  price  has  been  paid  in  accord- 
ance with  tha  provisions  of  the  contract,  if 
those  provisions  are  not  repugnant  to  our 
statute,  before  a  subcontractor  furnished  ma- 
terial, his  lien  is  limited  to  the  amount  re- 
maining unpaid  on  the  contract.  The  amount 
agreed  ta  be  paid  the  contractor,  if  the  stat- 
ute la  complied  with,  is  therefore  the  source 
and  limit  of  the  sut>contractor'8  rights  to 
daim  a  lien  against  the  owners  of  the  build- 
ings. As  we  have  seen,  EngdabI  agreed  to 
erect  the  two  buildings,  excepting  the  heitt> 
ing  plant  and  the  plumbing,  for  $44,560.  Ac- 
cording to  the  evidence  there  had  been 
charged  against  the  Engdahl  contract  the 
sum  of  $29,693.90.  In  addition  to  that  sum 
Mr.  Homer  was  paid  $16,500  to  complete  the 
two  buildings.  The  whole  amount  of  $46,- 
193.90,  which  was  charged  against  the  Eng- 
dahl  contract,  was,  however,  not  legally 
chargeable  against  it  since  some  of  the  mon- 
ey was  paid  out  for  other  purposes  and  hence 
must  be  deducted  therefrom.  There  are  at 
least  two  items,  one  for  $1,225  for  plumbing 
and  heating,  and  the  other  for  $1,000  paid  to 
the  architect,  that  cannot  legally  be  charged 
against  the  Engdahl  contract  to  the  prejudice 
of  respondent  as  a  subcontractor.  These  two 
items  alone  amount  to  $2,225,  which,  when 
deducted  from  the  $46,193.90,  leaves  a  total 
apparently  paid  on  the  contract  of  $43,969.90, 
or  $591.90  less  than  the  contract  price.  But 
in  addition  to  the  foregoing  there  were  other 
numerous  items  that  were  improper  charges 
against  tbe  Engdahl  contract  which  will  re- 
duce the  amount  legitimately  chargeable 
against  the  contract  so  that  there  was 
enough  remaining  unpaid  on  tbe  contract  to 
satisfy  respondent's  claim  in  full.  There  Is, 
therefore,  ample  evidence  to  Justify  the 
court's  finding  that  the  amount  agreed  to  be 
paid  on  Engdahl's  contract  was  not  exhaust- 
ed, and  tbat  tbe  respondent  was  entitled  to  a 
lien  for  tbe  full  amount  claimed.  Indeed,  tbe 
great  weigbt  of  the  evidence  is  to  that  effect 
Tbe  court,  therefore,  did  not  err  in  making 
tbe  finding  complained  of. 


til]  irinailly;  It  Is'  Mtatended  that  no  lien 
could  4ie  obtained  against  Mr&  PeeryVl  Inter'- 
est  in  the  property  without  her  consent,  and 
that  bbe  did  not  consent  There  is  no  'evi- 
dence either  way  in  the  record  upoa  tbat 
'question.  The  contention  is,  however,  not 
tlbund>  Tbe  very  statute  wliich  is  relied  on, 
to  wit,  Comp.  Laws  1907,  i  2826,  which  gives 
the  wifb  an  Inchoate  interest  in  ber  husband's 
property  which  he  owned  or -acquired  during 
marriage  makes  her  right  in  all  property  ex- 
cept the  homestead  subject  to  claims  "se- 
cured by  mechanics'  or  laborers'  liens  for 
work  or  labor  done  or  material  furnished  ex- 
clusively for  the  improvement  of  the  same." 
A  different  question  would  arise  if  the  prem- 
ises constituted  Mr.  Peery's  homestead.  The 
case  would  then  be  controlled  by  tbe  decision 
of  this  court  in  the  case  of  I^umber  Co.  v. 
Vance,  32  Utah,  74,  88  Pac.  896,  125  Am.  St 
R^.  828.  In  view  of  tbe  character  of  tbe 
property  Involved,  therefore,  there  is  nothing 
in  counsel's  contention. 

For  the  reasons  stated  the  Judgment  should 
be,  and  it  accordin^y  is,  affirmed,  with  costs. 

STRAUP,  C.  J.,  concurs  in  the  result  Mo- 
GARTT,  J.,  concurs. 


JENSEN  et  aL  v.  PRADBRB.    (No.  2113.) 
(Supreme  Court  of  Nevada.     July  S,  1916.) . 

1.  Aniicalb    «=>100(8)— Tbesfasb  — Mkabttsk 
OF  Dakaoes. 

In  a  trespass  action  for  grazing  sheep  upon 
plaintiffs'  land,  the  damages  may  be  calculated 
upon  the  reasonable  value  of  pasturage,  where 
the  land  was  used  only  for  such  purposes. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  {{  361,  384,  413;  Dec.  Dig.  i8=» 
100(8).] 

2.  Afpbax  Ann  Ebbob  ^=>1001(1>— 'Review— 

FlNntNGS— GONCLnsrVENESS. 

A  judgment  based  upon  substantial  evi- 
dence, will  not  be  reversed  because  not  support- 
ed by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3928-3033 ;  Dec.  Dig.  «= 
lOOl(l).] 

3.  Anikals    *=»100(^— Tbespasb— AcnoNB— 
Awobnet'b  Pe»— Statute. 

Under  Rev.  Laws,  §  2336,  providing  that 
live  stock  grazing  on  another's  land  shall  be 
liable  for  damages,  costs,  and  an  attorney's  fee, 
held  that  a  personal  judgment  for  tbe  attorney's 
fee  cannot  be  rendered  against  the  owner  of  the 
stock. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Dec.  Dig.  «=»100(9).) 

McCarran,  J.,  dissenting. 

Appeal  from  District  Court,  Washoe  Coun- 
ty;   L.  N.  French,  Judge; 

Action  by  Peter  Stampe  Jensen  and  others 
against  Martin  Pradere.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed  as 
modified. 

James  T.  Boyd,  of  Reno,  for  appellant 
Summerfield  &  Richards;  of  Reno,  for  re- 
spondents. 
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COI^EMAN,  J.  This  Is  «n  action  to  recov- 
«r  damages  In  tbe  sum  of  $5,000  for  trespass 
ap<»  certain  lands  by  the  sheep  of  appel- 
lant, and  for  costs  and  attorney's  fees.  Judg- 
ment was  rendered  In  favor  of  the  plaintiffs 
In  tbe  snni  of  $540,  together  with  costs  ot 
suit  and  ^50  as  a  reasonable  attorney's  fee. 

Wbile  appellant  assigned  several  errors 
as  grounds  for  reversal,  only  three  of  them 
were  argued ;  hence  we  will  treat  those  not 
argued  as  waived. 

[1]  Tbe  first  assignment  which  we  will 
consider  Is  the  one  to  the  effect  that  the  ao 
tlon  was  brought  for  a  |»rt,  but  that  the  Judg- 
ment roidered  was  based  upon  an  implied 
contract  The  theory  upon  which  this  assign- 
ment Is  urged  Is  that  the  court,  in  determin- 
ing tbe  amount  of  damage  sustained  by 
plaintiffs,  fixed  it  at  a  sum  equal  to  what 
it  was  reasonably  worth  to  pasture  tbe  sheep. 
No  case  has  been  called  to  our  attention 
where  the  method  of  arriving  at  the  amount 
of  damage  sustained  under  similar  circum- 
stances was  discussed,  and  the  only  ones 
that  we  have  found  are  those  of  Tex.  &  Pac. 
By.  Co.  V.  Krvay,  3  WiUson,  Civ.  Cas.  Ct 
App.  S  48  (p.  73),  and  Tex.  &  Pac.  Ry.  Co.  v. 
Land,  3  Willson,  Civ.  Cas.  Ct  App.  |  51  (p. 
75).  In  those  cases'  it  was  held  that,  the 
land  having  been  <nsed  for  pasturage  only, 
evidence  of  Its  reasonable  value  for  such 
purpose  would  be  proper.  Since  the  land 
which  was  trespassed  upon  by  defendant's 
sbeep  was  used  for  pasturage  only,  we  are 
of  tbe  opinion  that  the  finding  of  the  court 
sustained  tbe  pleadings  and  tbe  judgment 
While  this  question  was  not  before  tbe  court 
in  the  case  of  Pyramid  L.  &  S.  Co.  v.  Pierce, 
30  Nev.  237,  05  Pa&  210,  tbe  method  of  estab- 
lishing tbe  amount  of  damage  was  the  same 
as.  in  the  case  at  bar. 

[2]  It  is  also  urged  that  the  evidence  does 
not  support  the  judgment  This  court  has 
time  and  again  held,  as  have  tbe  courts  gen- 
erally, that  a  judgment  will  not  be  reversed 
on  that  ground  where  there  is  substantial 
evidence  to  support  It  From  a  consideration 
of  the  entire  evidence,  we  are  unable  to  say 
that  there  is  not  substantial  evidence  to  snp- 
I>ort  tbe  Judgm^it  In  view  of  tbe  character 
of  tlie  evidence  In  this  case,  it  is  Inqtossible 
to  qnote  from  it  with  any  degree  of  satis- 
faction, and  to  quote  it  at  length  is  out  of  the 
qnestloa. 

[3]  It  is  also  asserted  that  that  portion  of 
tbe  Judgment  awarding  plaintUFs  $350  as  an 
Attorney's  fee  is  erroneoas.  Hie  court  al- 
lowed an  attorney's  fee  pursuant  to  section 
2336  of  tbe  Revised  Laws  of  Nevada,  which 
reads: 

"Hie  live  stock  which  Is  herded  or  grazed  upon 
the  lands  of  another,  contrary  to  the  provisions 
of  tbe  first  section  of  this  act,  shall  be  liable  for 
all  damazes  done  by  said  live  stock  while  being 
unlawfully  herded  or  i;raEed  on  the  lands  of 
another,  as  aforesaid,  together  with  costs  of 
salt  and  reasonable  counsel  fees,  to  be  fixed  by 
the  mart  trying  an  action  therefor,  and  said 
live  stock  may  m  seised  and  held  by  writ  of  at- 


tachment issued  in  the  same  mannw  provided 
by  the  general  laws  of  the  state  of  Nevada,  as 
security  for  the  payment  of  any  judgment  which 
may  be  recovered  b^  the  owner  or  owners  of  said 
lands  for  damages  incurred  by  reason  of  a  viola- 
tion of  any  of  tbe  provisions  of  this  act,  and 
the  claim  and  lien  of  a  judgment  or  attachment 
in  such  an  action  shall  be  superior  to  any  claim 
or  demand  which  arose  subsequent  to  the  com- 
mencement of  said  action." 

It  Is  the  contention  of  appellant  that  the 
Legislature  Intended  that  an  attorney's  fee 
might  be  awarded  and  collected  only  in  a 
case  where  the  live  stock  is  "seized  and 
held  by  a  writ  of  attachment,"  and  that  no 
personal  judgment  for  attorney's  fees  should 
be  rendered  in  any  suit  brought  under  this 
act.  Counsel  for  respondents  maintain  that 
the  case  of  Dangberg  v.  Ruhenstroth,  26 
Nev.  457-460,  70  Pac.  320,  321,  is  decisive  of 
the  question,  quoting: 

"There  is  a  broad  distinction  between  the  two 
statutes.  Ours  does  not  sanction  the  restraining 
of  animals  by  the  owner  of  land,  and  provide 
for  a  lien  in  his  favor  for  their  care  before  suit. 
It  contemplates  only  an  action  at  law  for  dam- 
ages for  the  trespass,  with  counsel  fees  and  costs 
of  suit." 

The  exact  question  under  consideration  in 
the  case  at  bar  was  not  before  the  court  In 
that  case;  tbe  court  simply  meant  to.  dis- 
tinguista  between  the  California  statute, 
which  provided  that  the  landowner  might 
take  possession  of  the  trespassing  live  stock 
and  commence  an  action  in  rem,  whereas  our 
statute  provides  that  a  party  may  commence 
an  action  at  law,  sue  out  and  levy  an  at- 
tachment^  and.  If  successful,  recover  judg- 
ment for  damages,  costs,  and  attorney's 
fees,  which  might  be  satisSed  by  recourse 
to  the  live  stock  attached.  In  this  connec- 
tion the  language  of  Lord  Halsbury,  in  Qulnn 
V.  Leathern  (1  Br.  Rul.  Cas.  209),  is  most 
appropriate.    He  says :  , 

"Every  judgment  must  be  read  as  applicable 
to  the  particular  facts  proved,  or  assumed  to  be 
proved,  since  the  generality  of  the  expressions 
which  may  be  found  there  are  not  intended  to 
be  expositions  of  the  whole  law,  but  governed 
and  qualified  by  the  particular  facta  of  the 
case  in  which  such  expressions  are  to  be  found. 
A  case  is  only  an  authority  of  what  it  actually 
decides.  I  entirely  deny  that  it  can  'be  quoted 
for  a  proposition  that  may  seem  to  follow  logi- 
cally from  it" 

The  same  Idea  is  expressed  by  Lord  man- 
ners, in  Revell  v.  Hussey  (2  Ball  &  B.  2H6), 
from  which  we  quote: 

"It  is  always  unsatisfactory  to  abstract  alto- 
gether the  reasoning  of  the  court  in  any  reported 
case  from  the  facts  to  which  this  reasoning  is 
meant  to  apply.  It  has  a  tendency  only  to  mia- 
repreaent  one  judge  and  to  mislead  another." 

See,  also,  Cohens  v.  Virginia,  6  Wheat  264, 
6  L.  Ed.  257;  Ex  parte  Tonng  Ah  Gow,  73 
CaL  438,  15  Pac.  81;  Lelsy  v.  Hardin,  135 
U.  S.  135,  10  Sup,  Ct  681,  34  L.  Ed.  128; 
Mayer  v.  Erhardt,  88  IlL  457;  In  re  John- 
son, 98  Cal.  641,  642,  83  Pac.  460.  21  L.  R. 
A.  380. 

Costs  and  attorney's  fees  were  not  allowed 
at  common  law,  and  can  be  awarded  only 
when  the  person  claiming  them  brings  him- 
self within  tbe  express  terms  of  the  statute. 
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^e  Btatate  quoted  does  not  provide  for  a 
personal  Judgment  against  a  defendant  toi 
attorney's  fees,  bat  simply  makes  the  live 
stock  liable  for  such  fees,  under  certain  con- 
ditions. Tbere  was  no  aeizore  and  attacb- 
m«ut  of  the  live  stock  In  this  case;  conse- 
quently there  could  be  no  personal  Judg- 
ment for  attorney's  fees  against  the  defend- 
ant 

It  may  be  possible  that  the  Legislature 
bad  in  mind  that  a  personal  Judgment 
should  be  rendered  in  suits  brought  under 
the  act  in  question  when  the  plaintiff  pre- 
vails, but  there  is  nothing  in  the  language 
used  to  convey  this  Idea;  and,  while  the 
court  may,  and  should,  construe  statutes  so 
as  to  give  effect  to  the  Intention  of  the  Leg- 
islature, yet  if  the  words  of  the  statute  con- 
vey a  definite  meaning,  there  is  no  room  for 
construction.  Goldfleld  Con.  M.  Co.  v.  State, 
36  Nev.  183,  127  Pac.  77. 

"It  Is  the  dnty  of  the  courts  fin  constrainir 
a  statute)  to  confine  themselves  to  the  words  of 
the  Legislature,  nothing  adding  thereto,  noth- 
ing diminishing."  Eddy  v.  Morgan,  216  111. 
437,  76  N.  B.  rr4 ;   36  Cjc.  1106. 

"In  construing  a  Constitution  the  thing  to  be 
sought  is  the  thought  expressed."  Lewis  v.  Dor- 
on,  5  Nev.  390. 

The  Judgment  appealed  from  is  modified 
by  striking  out  so  much  thereof  as  awards 
plaintiffs  an  attorney's  fee  in  the  sum  of 
$360,  and  as  so  modified,  it  is  affirmed. 

NORCROSS,  C.  X,  concurs. 

McCARRAN,  J.  (dissenting).  I  dissent. 
In  this  case  there  were  Issues  presented 
other  than  those  determined  in  the  prevail- 
ing opinion.  These  issues,  to  my  mind,  de- 
served consideration,  and  I  shall  deal  with 
them  in  a  dissenting  opinion  which  will  be 
filed  later.  ' 


TURNER  V.  FOGG,  County  Clerk,  et  al. 

(No.  2243.) 

(Supreme  Court  of  Nevada.     July  24,  1916.) 

1.  Statutes   «=»126(5)  —  Subjeotb  and  Ti- 
tles. 

Act  March  29,  1915  (St.  1916,  c.  283),  en- 
titled "An  act  regulating  the  nomination  of 
candidates  by  political  parties  providing  for  the 
holding  of  primaries  and  conTentions  and  regu- 
lating the  manner  of  nominating  candidates  by 
Petition,"  does  not  contravene  Const,  art  4,  { 
7,  pioviding  that  each  law  shall  embrace  but 
one  subject  and  matters  properly  CMinected 
therewith,  which  subject  shall  be  embraced  in 
the  title. 

[Ed.    Note.— For   other   cases,   see   Statutes, 
Cent  Dig.  H  187,  188;   Dec.  Dig.  <8=»125(5).] 

2.  Statutes   «=64(1)— Pabtial   iNVAiiorrr. 

The  unconstitutionality  of  one  section  of  a 
law  does  not  destroy  the  validity  of  other  pro- 
visions which  can  stand  independent  of  such 
section. 

[Ed.    Note.— For   other   cases,   see   Statutes, 
Cent.  Dig.  |i  68,  195;   Dec.  Dig.  «=»64(1).] 

8.  OoN6TmrnoNAi.  Law  «=»42— Vauditt  or 
Statuixs— Apportionment. 
WTiPre  a  petition  fails  to  show  that  author- 
ized  representatives  of  the  Progressive  jmrty 


sought  to  preserve  the  rights  of  their  party  un- 
der Section  8,  St.  1915,  c.  28&,  for  the  appor- 
tionment of  convention  delegates,  held  that  peti- 
tioners for  writ  of  prohibiUon  cannot  question 
the  validity  of  section  3,  providing  for  appor- 
tionment on  the  basis  of  vote  for  Congressmen 
at  the  last  election. 

fUd.  Note. — For  other  cases,  see  (Constitution- 
al Law,  Cent  Dig.  SS  39,  40;  Dec.  Dig.  «3»42.) 

4.  Constitutional    Law   4s:348— Statctes-> 
NoHiNATioNs— Validity— Enfobcement. 

On  an  application  for  prohibition  on  the 
eve  of  election  to  annul  St.  1915.  c.  283,  pro- 
viding for  the  nomination  of  candidates  by  po- 
litical parties,  and  the  holding  of  primaries  and 
conventions,  the  court  will  not  speculate  on  the 
effect  of  possible  conthigencies  on  the  validity 
of  the  act,  nor  annul  it  because  contingencies 
may  arise  under  section  11  of  such  act  which 
would  make  the  act  impossible  of  enforcement 
[EM.  Note. — ^For  other  cases,  see  C!onstitution- 
al  Layr,  Cent.  Dig.  §  46;  Dec.  Dig.  ®=>48; 
Statutes,  Cent  Dig.  i  56.] 

5.  Elections  ^=95— RicoisTBATroN  of  Pab- 
TT  Affiliation — Validitt  of  Statutc. 

Acts  1915,  c.  283,  jig  12  and  14,  requiring 
electors  to  register  their  party  afBljation  as  a 
prerequisite  to  the  right  to  vote  at  primary 
election,  is  a  reasonable  regulation  and  valid 
exercise  of  the  legislative  power. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §S  95,  96;    Dec.  Dig.  «=>95.] 

6.  Elections  «=s>126(4)— Pbiuabt  Eucctionb 
— Reoibtbation. 

Under  St.  1915,  c.  283,  ii  12  and  14,  which 
was  not  repealed  by  St  1916,  c.  285,  S  8,  the 
names  of  electors  which  appear  upon  the  cer- 
tified registration  list  as  copied  from  the  regis- 
ter of  the  last  general  election,  together  with 
the  names  that  appear  on  the  supplemental  list, 
constitute  the  list  of  electors  qualified  to  vote  at 
the  primary  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  118;    Dec.  Dig.  <S=»12e(4).] 

7.  Elections      €=10— Statutes— Construc- 
tion. 

Election  laws  are  to  be  liberally  construed 
to  enable  the  largest  participation  of  qualified 
electors  in  all  elections. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  7 ;   Dec.  Dig.  «=»10.] 

Application  for  a  writ  of  prohibition  by 
Dewitt  C.  Turner  against  W.  A.  Fogg,  Coun- 
ty Clerk  of  Washoe  Coimty,  and  another,  to 
contest  tbe  constitutionality  of  St  1915,  c 
283.  Application  denied,  and  proceedings 
dismissed. 

W.  W.  Oriffln,  of  Carson  City,  for  pe- 
titioner. Geo.  B.  Thatcher,  of  Carson  City, 
and  E.  F.  Lunsford,  Dist  Atty.,  of  Reno,  for 
respondent  Fogg.  Ell  Cann,  Dist.  Atty.,  of 
Fallon,  for  respondent  Wilson.  H.  V.  More- 
house, (3eorge  Bprlngmeyo:,  S.  S.  Downer, 
Thos.  E.  Kepner,  James  Glynn,  and  J.  M. 
Frame,  all  of  Reno,  Anthony  Jurlch,  of  Ely, 
and  N.  J.  Barry,  of  Reno,  amici  curise. 

COLEMAN,  J.  This  is  an  original  pro- 
ceeding in  prohibition,  designed  to  test  the 
constitutionality  of  that  certain  act  of  the 
Legislature  approved  March  29,  1915,  en- 
titled, "An  act  regulating  the  nomination  of 
candidates  by  political  parties,  providing  for 
the  holding  of  primaries  and  conventions, 
and   regulating  the  manner,  of  nominating 
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candidates  hy  petition."    Stats.  1915,  p.  458. 

The  petition  in  tbls  case  was  filed  July  17, 
1916,  and  an  alternative  writ  Issued  return- 
able July  22d.  The  Importance  of  the  case 
and  the  shortness  of  the  time  allowed  for 
its  consideration  caused  the  court  to  re- 
quest a  number  of  prominent  attorneys  of 
the  state  to  appear  as  friends  of  the  court, 
for  the  purpose  of  giving  the  court  the  benefit 
of  their  several  opinions,  in  order  that  a 
correct  conclusion  might  be  reached.  In 
view  of  the  fact  that  petitioner  delayed  bis 
objections  to  the  act  until  so  short  a  time 
before  the  election  provided  for  In  the  act 
sought  to  be  annulled,  and  in  view  of  the 
fact  that  the  petition  does  not  show  that 
petitioner  sought  to  secure  any  rights  al- 
leged to  be  guaranteed  to  him  and  Infringed 
by  the  act  In  question,  through  the  medium 
of  authorized  representatives  of  his  party 
or  by  application  in  any  way  to  other  legally 
constituted  authorities,  this  court  might  weU 
be  ijnstified  in  refusing  to  consider  any 
questions  presented  under  the  extraordinary 
writ  prayed  for,  which  writ  rests  in  the 
sound  discretion  of  the  court.  .    . 

For  the  purpose  of  avoiding  possible  fu- 
ture litigation,  the  court  will  determine  cer- 
tain of  the  contentions  made  by  petitioner 
which  bear  npon  his  rights  as  a  member  of 
the  Progressive  party.  Certain  other  ques- 
tions in  which  petitioner's  rights  are  only 
tn  common  with  those  of  all  electors  general- 
ly will  not  be  determined  In  tbls  proceeding. 

We  may  premise  what  we  will  say  In  dis- 
cussing the  questions  deemed  Important  to 
be  determined  or  referred  to  by  referring  to 
the  well-settled  proposition  of  law  that  all 
presumptions  are  in  favor  of  the  constitu- 
tionality of  acta  passed  by  the  Legislature, 
and  that  all  reasonable  doubts  are  deter- 
mined in  favor  of  legislative  enactments, 
and  that  courts  have  nothing  to  do  with 
questions  which  go  to  mere  policy  or  ex- 
pediency of  acts  of  the  Legislature.  It  Is 
proper  here  to  state  that  the  arguments  pre- 
sented showed  a  wide  difference  of  opinion 
relative  to  the  constitutionality  of  the  act  in 
question,  both  by  counsel  appearing  for  the 
parties  to  the  proceeding  .and  those  ap- 
pearing as  friends  of  the  court. 

[1]  It  was  contended:  First,  that  the 
whole  act  was  void  because  the  title  con- 
tains more  than  one  subject,  in  violation  of 
section  17,  of  article  4  of  our  Cionstitution. 
We  think  the  objections  to  the  title  of  the 
act  are  ftaiy  answered  by  former  decisions 
of  this  court,  particularly  the  case  of  State 
▼.  State  Bank  &  Trust  Ck>.,  31  Nev.  456,  103 
Pac.  407,  105  Pac.  567.  It  Is  also  contend- 
ed that  section  8  of  the  act  in  question  de- 
prives petitioner  of  bis  rights  as  an  elector 
and  member  of  the  Progressive  party  be- 
caose  tiiat  section  apportions  delegates  to 
the  state  uid  county  conventions  on  the  bads 
of  tbe  vote  for  r^resentative  in  Congress 
■t  tbe  last  preceding  election,  and  that  the 
party  of  which  he  is  a  member,  having  had 
ao  candidate  for  representative  In  Congress 


at  such  election.  Is  therefore  deprived  of 
participating  In  the  primary  election.  It 
is  conceded  that  under  the  provisions  of  sec- 
tion 2  of  the  act  in  question  tbe  Progres- 
sive party  is  within  the  classification  of  par- 
ties entitled  to  the  privileges  of  the  act  In 
question.  It  Is  not  alleged  In  the  petition 
that  the  representatives  of  the  party  of 
which  petitioner  alleges  himself  to  be  a 
member  made  any  attempt  to  avail  them- 
selves of  the  privileges  of  the  act  by  com- 
plying with  the  provisions  of  section  8,  or 
that  petitioner  made  any  request  of  the  state 
and  county  central  committees  of  bis  party 
to  apportion  delegates  to  tbe  state  and  coun- 
ty conventions  as  prescribed  in  such  section 
prior  to  the  time  fixed  in  such  section,  or  at 
all,  for  such  action  by  such  state  or  county 
central  committees. 

Assuming,  however,  for  tbe  purposes  of 
this  decision,  that  the  rights  of  a  party  elec- 
tor may  not  be  cut  off  by  reason  of  the  fail- 
ure or  neglect  of  the  duly  constituted  state 
or  county  party  central  committees,  we  shall 
consider  whether  the  provisions  of  section  3 
actually  have  tbe  effect  of  depriving  a  po- 
litical party  otherwise  entitled  to  the  privi- 
leges of  the  act  from  participating  in  the 
primary  election.  It  Is  provided  in  section 
29  of  tbe  act  that: 

"This  act  shall  be  liberallv  construed,  to  the 
end  that  the  real  intent  of  the  electors  sbaTl 
prevail." 

As  before  pointed  out,  section  2  of  the  act 
gives -the  Progressive  party  the  positive  right 
to  proceed  "to  elect  delegates  to  party  con- 
ventions as  hereinafter  provided." 

[2]  If  we  were  to  assume  that  section  3  Is 
unconstitutional,  and  so  bold,  such  holding 
would  not  destroy  tbe  validity  of  other  pro- 
visions of  tbe  act,  which  could  stand  inde- 
pendent of  said  provisions.  It  is  tbe  conten- 
tion of  counsel  for  respondents  that  tbe  pro- 
vision in  question  is  directory  merely,  and 
not  binding  upon  a  party  otherwise  entitied 
to  the  benefits  of  tbe  act,  but  which  cannot 
comply  with  this  basis  of  apportionment. 
Authorities  have  been  cited  which  seem  to 
sustain  tbls  view.  Morrow  v.  Wlpf,  22  S.  D. 
146,  U6  N.  W.  1126. 

[S]  As  tbe  duly  authorized  representatives 
of  petitioner's  party,  so  far  as  appears  from 
the  petition,  did  not,  within  the  time  pre- 
scribed by  the  provlMons  of  section  8,  seek 
to  preserve  the  rights  of  their  party  by  any 
other  reasonable  method  of  apportionment, 
we  cannot  see  where  petitioner  la  entitied, 
particularly  in  this  character  of  proceeding, 
to  question  the  validity  of  this  particular 
provision  of  the  act. 

[4]  It  is  contended  by  petitioner  that  sec- 
tion 11  t)f  the  act  renders  tbe  entire  act  void 
because,  under  conttngoKdea  which  may 
arise  under  tbe  provisions  of  that  section, 
the  act  would  be  impossible  of  enforcement 
Our  attention  has  not  been  directed  to  any 
spedflc  provision  of  tbe  CoosUtutlon  which 
this  section  violatea     If  the  ofiiqera   and 
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party  representatives  named  In  the  section 
perform  the  duties  prescribed,  no  manifest 
dlflBculty  would  arise  in  carrying  out  the 
provisions  of  the  section.  We  think  It  not 
within  the  proper  province  of  the  court,  In  a 
proceeding  of  this  extraordinary  character. 
Instituted  virtually  on  the  eve  of  the  election 
provided  for  in  the  act,  to  speculate  upon 
what  the  effect  would  be  should  certain  pos- 
sible contingencies  arise  under  the  provi- 
sions of  this  section. 

[6]  It  has  been  contended  that  the  act  Is 
void  because  the  provisions  of  sections  12 
and  14  together  limit  the  right  to  vote  at  the 
primary  election  to  electors  only  who  have 
duly  entered  upon  the  register  the  designa- 
tion of  their  party  affiliation.  It  Is  well  set- 
tled that  requirement  for  registration  of  par- 
ty affiliation  as  a  prerequisite  to  the  right  to 
vote  at  a  primary  election  is  a  reasonable 
regulation  and  a  valid  exercise  of  legisla- 
tive power.  9  R.  0.  L.  p.  1075,  {  89.  In  this 
connection  the  question  was  suggested  In 
the  arguments  of  respective  counsel  as  to 
what  registration  controls  for  use  at  the 
primary  election.  The  question  is  one  of 
great  Importance  and  doubtless  will  result 
in  future  litigation  unless  now  determined. 
We  think  It  dear  that  the  specific  provisions 
of  sections  12  and  14  relating  to  primary 
elections  are  controlling  as  to  what  electors 
are  entitled  to  vote  at  the  primary  election. 
Section  12  of  the  act  In  question,  In  prescrib- 
ing the  qnallflcations  and  regulation  of 
voters  at  the  primary  election,  among  other 
things  provides  that  the  same  officers  who 
prepare  and  furnish  registers  for  general 
elections  shall  prepare  and  furnish  them  for 
use  at  primary  elections,  and  It  is  made  the 
duty  of  these  officers  to  furnish  and  certify 
lists  of  the  voters  entitled. to  vote  at  such 
primary  election.  In  providing  as  to  how 
the  register  for  such  primary  election  shall 
be  made  the  statute  sets  forth: 

"Said  register  shall  be  made  by  taking  the 
names  of  all  voters  on  ttie  register  used  at  the 
last  general  election  in  the  city,  precinct,  or 
(iounty,  together  with  supplemental  registers  or 
additions  showing  all  additional  registrations, 
changps,  and  corrections  made  since  the  last 
general  registration.  Tlie  supplemental  regis- 
ters to  i>e  made  as  follows:  All  persons  enti- 
tled to  register  or  vote  at  any  primary  elec- 
tion in  any  precinct,  city,  or  county  whose 
names  are  not  upon  the  register,  or  who  may 
be  entitled  to  transfer  their  registration,  shall 
be  entitled  to  be  registered  or  transferred  so  as 
to  enable  them  to  vote  at  such  primary  elec- 
tion, and  for  that  purpose  it  shall  be  the  duty 
of  the  officer  charged  with  the  registration  of 
voters  of  such  precinct,  city,  or  county,  to  Iceep 
hi.")  office  open  for  at  least  fifty  days  prior  to 
ten  days  immediately  preceding  such  primary 
election,  and  to  register  all  voters  entitled  to 
vote  at  snch  primary  election."  Stats.  1915, 
p.  457,  !  12. 

It  Is  clear  to  our  mind  that  under  the  pro- 
visions of  the  section  quoted  all  voters  whose 
names  appeared  on  the  register  used  at  the 
last  general  election  In  any  city,  precinct, 
or  county  are,  by  the  terms  of  the  act,  re- 
garded as  duly  registered  electors  for  the 


primary  election  contemplated  by  the  law, 
and  their  names  are  to  be  certified  by  the 
proper  officers  as  having  l>een  duly  copied 
from  the  registration  lists  of  the  last  gener- 
al election. 

[I]  In  addition  to  this  register  of  voters,  a 
supplemental  register  Is  provided  for  by  the 
section,  and  this  supplemental  register  makes 
provision  for  the  registration  of  any  voter 
entitled  to  register  or  vote  at  the  primary 
election  In  any  precinct,  city,  or  county  whose 
name  Is  not  ui)on  the  register  of  the  last 
general  election  to  such  dty,  precinct,  or 
coimty.  The  registered  voters  whose  names 
appear  upon  the  certified  lists  as  copied  from 
the  register  of  the  last  general  election,  to- 
gether with  the  names  that  appear  on  the 
supplemental  register,  constitute  the  list  of 
electors  qualified  to  vote  at  the  primary 
election. 

The  general  election  law  (St.  1915,  c.  285), 
entitled  "An  act  relating  to  election,"  ap- 
proved on  the  same  day  as  the  act  In  ques- 
tion, is.  In  the  main,  a  mere  compilation  of 
prior  existing  election  laws.  Section  8  of  the 
general  election  law  provides,  "A  new  regis- 
tration of  the  electors  of  this  state  shall  be 
made  In  the  year  of  1916,  within  the  dates 
hereinafter  spedfied,  and  every  two  years 
thereafter,"  and  Is  precisely  the  same  provi- 
sion which  was  contained  in  the  act  of  1913, 
except  that  the  figures  1916  were  substituted 
in  lieu  of  those  of  1914.  The  general  law 
regulating  registration  which  has  been  In 
force  in  this  state  for  many  years  contem- 
plated a  new  registration  for  the  general 
election  every  two  years.  By  no  reasonable 
construction  could  It  be  said  that  the  provi- 
sions of  section  8  of  the  general  election 
law  repeals  or  modifies  the  provisions  of  sec- 
tion 12  of  the  primary  election  law.  Section 
12  of  the  primary  election  law  of  1915  is,  ex- 
cept as  to  immaterial  modifications,  predsely 
the  same  as  section  17  of  chapter  3,  Acts 
1913,  p.  620,  and  the  same  as  section  17  in 
the  primary  election  law  of  1909  (Kev.  Laws, 
I  1761).  It  is  therefore  dear  that  the  Legija- 
lature  of  1015  did  not  make  any  change  In 
the  prior  existing  law  In  so  far  as  registra- 
tion for  primary  elections  is  concerned. 

[7]  It  is  well  settled  that  election  laws 
are  to  be  liberally  construed  to  enable  the 
largest  partidpatlon  In  all  elections  by  qual- 
ified electors.  Undoubtedly  all  electors  whose 
names  do  not  appear  upon  the  register  "used 
at  the  last  general  election  In  the  dty,  pre- 
cinct, or  county,"  and  who  register  for  the 
general  election  of  1916  prior  to  the  time  at 
.which  registration  closes  for  the  primary 
election,  are  entitled  to  have  their  names 
placed  upon  the  register  for  such  primary 
election. 

As  said  by  the  Supreme  Court  of  Pennsyl- 
vania in  a  similar  case  recently  dedded: 

"If  it  were  our  duty  to  make  the  law,  no 
doubt  some  of  its  provisions  would  be  written 
differently,  but  we  cannot  declare  an  act  void 
because  in  gome  resprcts  it  may  not  meet  the 
approval  of  oar  judgment,  or  because  there  may 
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be  difference  ot  opinion  u  to  its  wisdom  upon 
j^unds  of  public  policy.  QuestionB  of  this 
character  are  for  the  Legislature,  and  not  for 
the  courts.  If  the  restrictions  complained  of 
in  this  proceeding  are  found  to  be  onerous  or 
hnrdensome,  the  liesislature  may  be  appealed 
to  for  such  relief,  or  for  such  amendment,  as 
the  people  may  think  proper  to  demand."  Wins- 
ton V.  Moore,  244  Pa.  447,  91  Atl.  620,  L.  R. 
A.  1915A.  1190,  Ann.  Cas.  lOlSG,  498. 

Application  for  the  peremptory  writ  Is  de- 
nied, and  the  proceedings  are  dismissed. 
It  is  so  ordered. 

KOBCBOSS,  a  X,  and  McOARRAN,  J., 
concur. 


TATJ.ET  ▼.  STATE.    (No.  863.) 
(Supreme  Conrt  of  Arizona.    July  1,  1916.) 

1.  JiTBT  «S»11&— CHAI.I.ENaB  TO  PARBL. 

Under  Pen.  Code  1918,  t  1018*  requirine  a 
challenge  to  a  panel  to  specify,  plainly  and  dis- 
tinctly, the  facts  constituting  the  ftrounds  of 
challenge,  and  section  1017,  providing  that  a 
challenge  to  a  panel  can  only  d«  founded  on  a 
material  departure  from  the  forms  prescribed  for 
drawing  and  return  of  the  Jury,  the  challenge 
most  set  forth  facts  showing  such  departure. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  J  545;    Dec.  Dig.  <S=»118.] 

2.  Cbimnal  Law  «=>1105(1)— AppBAii— Than- 

8CBIPT— CEKTIFICATION  . 

Though  the  reporter's  transcript  of  the  tes- 
timony is  not  approved  by  the  trial  judge,  yet, 
there  being  no  suggestion  that  it  is  not  correct, 
it  may,  and  in  a  capita]  case  ordinarily  will, 
though  it  need  not,  be  considered. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Uw,  Cent.  Dig.  f  2887 ;  Dec.  Dig.  «=9ll06(l).] 
S.  CanaNAi.  Law  «=»1036(2)  —fteviBW— Ad- 
mission    OF    EVIDENCK  —  OBJKCnONB    NOT 
Maoe  BiXOW. 
Objection  to  introduction  of  garments  worn 
by  deceased  when  he  was  shot,  that  they  were 
not  in  the  same  condition  as  when  taken  from 
his  body,  is  too  late  when  made  for  the  first 
time  on  appeal. 

[E^.   Note. — ^For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  2640;   Dec.  Dig.  «=il03e(2).] 

4.  HoinciDE  «=»lfl6(8)— Evidence— Motive. 

Evidence  that  deceissed  objected  to  defend- 
ant keeping  company  with  his  daughter,  though 
tvo  years  before,  is  admissible  to  show  motive, 
especially  where  defendant  on  learning.  Just 
before  the  homicide,  of  the  daughter's  mar- 
riaie,  was  sensibly  affected;  remoteness  of  the 
eridenoe  going  only  to  its  weight 

[Ed.  Note. — For   other  cases,   see   Homicide. 
Cent  Dig.  I  323;  Dec.  Dig.  <g=al66(3).l 

5.  HoMiciDB  «=»166(3)— Evidence— MonvB. 

As  tending  to  show  feeling,  motive,  or  mal- 
ice, a  letter  written  by  defendant  to  deceased's 
daughter,  siiortly  before  the  homicide,  reflecting 
M  deceased's  ladk  of  parental  care  and  affection 
for  other  daughters,  and  on  their  chastity  and 
virtne,  is  admissible. 

[Ed.  Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  I  823;  Dec.  Dig.  «s>166(S).l 
(L  CmaiiAi,  Law  «=9e96(I9  ~  iNTBODOonoit 

or  KVIOBMCE— <)BJECTJONS. 

Objection  that  no  time  was  fixed  as  to  wlien 
the  examination  took  place  is  not  included  in 
the  objection  of  incompetency,  irrelevancy,  and 
immateriality,  to  testimony  of  examiiuition  for 
weapons  on  the  ground  where  the  kuliiuc  had 
taken  place. 

[Ed.  Note. — For    other   cases,    see    Criminal 
Law.  Cent.  Dig.  |  1083;   Dec.  Dig.  «»e9K(6).] 


7.  HoinoiDB  «B>166(8)— E^aDBITeE  —  LxTTEu 
Showing  Motivb— Rioht  to  Show  Tbuth. 

Defendant,  who  had  written  a  letter  to  de- 
ceased's daughter,  complaining  of  deceased  let- 
ting other  daughters  work  and  stay  in  disrepu- 
table places,  was  not  entitled  to  testify  to  the 
character  of  such  places  or  the  conduct  of  such 
daughters,  as,  whatever  they  were,  they  could 
not  mitigate  or  justify  defendant  in  seeking  out 
deceased  and  provolung  the  quarrel  resulting  in 
his  death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  323 ;  Dec.  Dig.  <3=»166(3).] 

8.  Cbiminai,  Law  «=»1153(4)— WnwEsaEB  «=» 
240(2)— Leading   Questions— Discretion. 

Permitting  leading  questions  is  ordinarily 
In  the  sound  discretion  of  the  trial  court,  re- 
viewable only  for  clear  abuse  of  such  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  EHg.  §  3064;  Dec.  IMg.  «8=»1153(4); 
Witnesses,  Cent  Dig.  I  795;  Dec.  Dig.  «=> 
240(2).] 

9.  Cbiuinal  Law  «S9606(3)  —  Rbceftion  or 

Evidence— Stbikino  Out— Dibcbetion. 
Where  two  witnesses  testified  to  defendant 
having  said  he  would  get  even  with  deceased, 
and  one  of  them,  in  answer  to  a  leading  ques- 
tion, before  objection  was  made,  testified  that 
he  also  said  he  would  get  revenge  on  deceased, 
there  was  no  abuse  of  discretion  in  refuging  to 
strike  out  the  latter  answer ;  defendant's  mean- 
ing, in  view  of  bis  subseqnent  conduct,  being  the 
same  whichever  expression  lie  used. 

[Ed.  Note. — Fbr  other  cases,  see  Criminal 
Law,  (Tent  Dig.  g  1639;    Dec.  Dig.  9=9606(3).] 

10.  Cbiminai.  Law  «e9823(17)  —  Misleading 
Instbuctions. 

In  view  of  other  instructioas  stating  that  in- 
cluded in  the  information  was  the  charge  of 
murder  in  the  first  and  second  degrees  and  of 
manslaughter,  and  that  the  verdict  might  be 
either  of  said  degrees,  or  not  guilty,  as  the  evi- 
dence convinced  the  Jury,  the  conclusion  of  nn 
instruction  defining  murder  in  the  first  degree, 
"Ton  will  thus  see  that  included  in  the  charge 
contained  in  the  information,  is  that  the  defend- 
ant is  guilty  of  murder  in  the  first  degree,"  could 
not  have  been  understood  as  a  statement  that 
defendant  was  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  1902-1994,  3168;  Dec.  Dig. 
«=»823(17).] 

11.  CBiuinAi.  Law  «=3944  —  New  Teiai.  — 
Newlt  Discovebeo  Evidence  —  Cbeuibil- 
ity. 

Defendant  not  having  claimed  at  the  trial 
that  deceased  had  a  pistol,  and  all  the  witnesses 
having  testified  that  defendant  olond  had  a  pis- 
tol, it  was  not  error  to  refuse  a  new  trial  on  af- 
fidavits of  persons,  who  told  no  one  of  the  occur- 
rences till  after  the  trial,  one  that  she  saw  de- 
ceased throw  up  his  hand  with  a  pistol  in  it  and 
all  that  they  beard  deceased's  wife  say  to  de- 
ceased, "Don't  kill  him." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2335 ;  Dec.  Dig.  «=s944.] 

12.  Cbiiunal  Law  «=9042(1)  —  New  TbIai,  — 
Newly  Discovebed  Evidence— Pebjubt. 

The  only  thing  that  a  Witn&s.  testified  to 
being  that  she  was  present  when  defendant  made 
i  threat  against  deceased,  which  was  corroborat- 
ed, affidavit  of  a  person  that  after  the  convic- 
tion witness  cried  and  said,  "If  j-ou  had  sworn 
to  a  bunch  of  falsehoods  against  T.  (Defendant) 
as  I  did  you  would  cry  too,"  did  hot  entitle  de- 
fendant to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2331 ;    Dec.  Dig.  «=»042(l).l 


«s>For  otker  chm  sm  sams  topto  and  KBY-NUMBBK  U>  aU  Kay-Numbsrwl  Dic«*t>  and  ladsxas 


Digitized  by 


Google 


60 


169  PAOiriO  BBPOBTBB 


(Arts- 


18.  Cbiminai.  Law  «5»889(1)— Nbw  Tbiait- 

NeWLY  DiBCOTEBXD  B/TIDERCB— Diliobnce. 
It  wai  defendant's  duty  to  disprove,  at  the 
trial  by  his  intimates,  the  statement  of  a  phyU- 
cian  tnat  the  wound  on  his  finger  was  an  old 
one  on  the  day  after  he  claimed  it  was  inflicted 
by  deceased;  so  that  he  was  not  entitled  to  a 
new  trial  for  alleged  newly  discovered  evidence 
thereon. 

[Bid.  Note.— For  other  cases,  see  Ciriminal 
Law,  Cent  Dl«.  §i  2818,  2321-2323 ;  Dec.  Dig. 
«=>989(1).] 

14.  Criminal  Law  d=>938(D,  1156(3)  —  New 

TbIALi— NKWI.T  DiSOOVKBED  BVIDXNCS>— Dia- 
OBETION. 

Granting  of  a  new  trial  for  newly  discover- 
ed evidence  is  largely  in  the  trial  court's  dis- 
cretion, so  that  denial  will  be  disturbed  only  for 
abuse  clearly  disclosed  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IMg.  §{  2306,  2312,  2313,  2315,  2317, 
8069;    Dec  I5ig.  «8=>938(1),  1166(3).] 

16.  CBntiNAL   Law   <8=»939(1)— New   TbiaI/— 

NEWLT  Discovered  Evidence— Dhjgence. 

New  trial  should  not  be  eranted  for  newly 

discovered  evidence,  where  diligence  to  discover 

and  produce  it  at  ttie  trial  is  not  shown. 
rEd.    Note.— For    other   cases,    see    Criminal 

Law,  Cent  Dig.  §{  2318,  2321-2823 ;   Dec.  Dig. 

«=»939a).] 

16.  CRiiaNAi,  LiAW  ®=>941(1),  942(1)  —  Nsw 
TbiaI/— Newxt  Discovered  Evidewcb— Cu- 
HULATivB  Evidence. 

New  trial  should  not  be  panted  for  newly 
discovered  evidence  where  it  is  purely  cumula- 
tive or  contradictory. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2328,  2330,  2331 ;  Dec.  Dig. 
«»941(1),  9df(l).] 

17.  Cbimimal  Law  «=>945(1)— New  Tsiait- 
Newlt  Disco vebko  Btidknce  — Hatebiai.- 

ITY. 

New  trial  should  not  be  granted  for  new 
evidence  unless  it  is  such  as  to  render  a  differ- 
ent result  probable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2324.-2327,  2336;   Dec.  Dig. 

la  Houioidx  «=>253(1)— Deobex  of  MrsDBB 

— Sufficiency  op  Evidbnce. 
Evidence  held  sufficient  to  support  a  convic- 
tion of  murder  in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  IMg.  {{  623,  581 ;   Dec.  Dig.  «=»253(D.] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Gila  County; 
G.  W.  Shute,  Judge. 

Robert  Dayton  Talley  was  convicted,  and 
appeals.    Affirmed. 

Thomas  E.  Flannlgan,  of  Globe,  H.  M.  Fost- 
er, of  Miami,  and  F.  C.  Jacobs,  of  Globe,  for 
appellant.  O.  P.  Bullard,  Atty.  Gen.,  and 
Leslie  0.  Hardy,  Asst.  Atty.  Gen.,  for  the 
State. 

ROSS,  O.  3.  The  appellant  appeals  from 
a  sentence  of  death,  having  been  convicted 
upon  the  charge  of  murdering  Jesse  G.  Dan- 
ner  on  the  ISth  day  of  November,  1913,  Is 
GUa  county,  Ariz.  He  asks  that  the  judgment 
be  reversed  upon  numerous  grounds.  He  in- 
terposed a  challenge  to  the  panel  of  the  trial 
jury,  which  was  overruled  by  the  court    His 


reasons  for  dballenglng  the  pand  were  as 
follows: 
"(1)  That  the  jury  has  no  legal  authority  to ' 


That  said  jury  was  not  drawn  according 


act. 

"(2)  '. 
to  law. 

"(3)  That  there  is  no  law  authorising  the 
drawing  of  said  jury  in  the  manner  that  such 
jury  is  drawn. 

"(4)  That  any  verdict  rendered  by  said  Jury 
would  be  null  and  void." 

[11  Paragraph  1018,  Penal  Code  1918,  pro- 
vides that: 

"A  challenge  to  a  panel  must  be  in  writing 
and  be  taken  before  a  juror  is  sworn,  and  must 
BiMcify,  plainly  and  distinctly,  the  facts  con- 
stituting the  grounds  of  challenge." 

Paragraph  1017,  Penal  Code  1913,  provides 
that: 

"A  challenge  to  a  panel  can  only  be  founded 
on  a  material  departure  from  the  forms  prescrib- 
ed in  respect  to  the  drawing  and  return  of  the 
jury,  in  civil  actions,  or  an  intentional  omis- 
sion of  the  sheriff  to  summon  (me  or  more  of  the 
jurors  drawn." 

If  it  was  Intended  to  make  the  challenge  In 
this  case  as  indefinite  and  uncertain  as  pos- 
sible, that  purpose  could  not  have  been  more 
effectively  accomplished  than  by  the  language 
used.  No  "facts  constituting  the  ground  of 
challenge"  are  set  forth.  It  Is  not  shown 
that  "a  material  departure  from  the  forms 
prescribed  In  respect  to  the  drawing  and  re- 
turn of  the  jury"  was  had.  If  the  jury  "was 
not  drawn  according  to  law,"  the  challenge 
could  and  should  have  shown  wherein.  The 
record  shows  that  in  obtaining  the  jury  the 
court  followed  the  provisions  of  paragraph 
8542,  Civil  Code  1913,  by  entering  an  order  on 
its  minutes  directing  the  sheriff  of  the  county 
forthwith  to  summon  50  good  and  lawful  men 
of  his  county  to  serve  as  trial  jurors;  this 
order  being  based  on  the  fact  that  there  was 
no  Jury  In  attendance  upon  the  court  to  try 
the  case. 

Paragraph  8542  has  been  the  law  of  Arizo- 
na since  1901,  It  appearing  in  the  Revised 
Statutes  as  paragraph  2S07.  The  challenge 
failing  to  set  forth  any  reason  why  the  court 
was  not  authorized  under  said  paragraph 
8542  to  order  a  special  venire,  we  must  pre- 
sume that  the  court  regularly  pursued  It* 
authority  and  that  the  facts,  justifying  the 
course  taken  by  the  court,  existed. 

A  challenge  was  interposed  to  Juror  Willis 
Miller  upon  the  ground  that  he  had  "served 
as  a  juror  on  the  regular  list  within  the 
previous  twelve  months  in  ttie  same  court" 
This  diallenge  is  based  upon  chapter  24,  S 
2,  Session  Laws  of  1905.  At  the  time  of  the 
trial,  said  section  2  had  been  amended  by 
the  elimination  of  the  ground  of  exemption 
or  disqualification  Interposed.  See  paragraph 
3543,  Civil  Code  1913. 

The  other  errors  assigned  are  directed 
toward  alleged  errors  committed  in  the  course 
of  the  trial,  and  In  order  to  consider  them 
it  will  be  necessary  to  look  into  the  evidence. 
They  are  that  the  court  erred  in  admitting 
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eTldence  over  tlie  objeotlaoa  of  appellaat  and 
In  rejecting  evidence  ofleied  by  fbe  appel- 
lant; In  the  giving  of  Instmctlons  and  In 
refaalng  appellant  a  new  trial  upon  newly 
discovered  eyldeno& 

[2]  The  Attorney  General  haa  called  our 
attention  to  the  fkct  that  the  reporter's  tran- 
script of  the  testimony  has  not  been  approved 
by  the  judge  who  tried  the  caae.  Be  Insists 
that  under  the  rale  heretofore  made  by  this 
conrt  In  Chaves  v.  Territory,  14  Aria.  107, 
125  Pac.  483.  Perez  v.  Territory,  14  Ariz.  163, 
125  Pac.  483,  and  Shaffer  v.  Territory,  14 
Ariz.  S29,  127  Pac.  746,  we  are  without  au- 
thority to  review  the  evidence  for  any  pur- 
pose. However,  we  are  not  disposed  to  pur- 
sue that  coarse  In  this  case.  Under  strict 
law  we  might  refuse  to  examine  the  evidence 
and  conhne  our  attention  to  the  record  for 
fundamental  errors ;  but,  in  view  of  the  fact 
Uiat  appellant  has  received  the  death  sen- 
tence, we  will  treat  the  evidence  as  though 
It  were  regularly  and  legally  before  us.  Be- 
sides, in  the  Chavez  Case  this  court  said: 

"This  being  a  criminal  ease  where  the  death 
penalty  waa  awarded,  we  have  most  carefully 
scrutinized  the  record  as  it  ia  presented  to  U8. 
The  indictment  is  sufficient,  and  the  evidence  in 
the  caae  is  ample  to  support  the  coavictiaii." 

In  the  Perez  Case  It  was  said: 

"We  have  carefully  examined  the  entire  rec- 
ord presented.  We  thinit  tlie  instructions  of 
the  court  fairly  placed  the  law  of  the  case  be- 
fore the  Jury,  and  we  think  the  substantial  evi- 
dence supports  the  verdict." 

In  all  capital  cases  this  court  has  uni- 
formly examined  the  evidence,  whether  ap- 
proved by  the  trial  Judge  or  not,  to  see  that 
the  accused  was  protected  in  his  rights  and 
not  unlawfully  condemned.  There  has  been 
no  suggestion  by  the  Attorney  General  nor 
any  one  else  concerned  that  the  transcript  of 
the  evidence  on  file  in  this  court  is  not  cor- 
rect, and  should  It  disclose  that  the  appellant 
was  not  awarded  all  of  the  rights  guaranteed 
to  him  under  the  Constitution  and  the  law, 
in  view  of  the  fact  that  appellant's  life  Is  in- 
volved, we  ought  not  to  hesitate  to  reverse 
the  case.  On  the  other  hand,  if  his  rights 
were  secured  to  liim  the  duty  la  equally  obli- 
gatory to  let  the  law  take  Its  course. 

Out  of  the  mass  of  testimony  introduced 
the  salient  facts  leading  to  the  hornldde  and 
descrlptlTe  thereof  are  as  fidlows: 

l%e  deceased,  Jesse  G.  Danner,  was  the 
stepfather  to  Btbel  Spencer,  Ruby  Johnson, 
and  Pearl  Johnson,  being  the  husband  of 
their  mother,  lily  May  Danner.  The  Dan- 
nera  and  the  appelant  before  coming  to  Ari- 
nma  had  lived  at  Anthony,  N.  M.  While 
there  the  appellant  paid  attention  to  Ethel 
Spencer  and  kept  her  company  for  about  two 
years.  The  deceased  disapproved  of  his  via- 
ita  and  oompanioaaliip  with  his  stepdaughter 
and  requested  appelant  to  cease  visiting  the 
Danner  borne.  The  Danner  family.  Including 
Baby  and  Pearl  Johnson,  moved  to  Miami, 
Ariz. ;  Bthel  Spenciar  remaining  in  New  Mex- 
teo.    i^vellant  also  moved  to  Miami  and  at 


the  time  of  the  tragedy  was  working  at  one 
of  the  mines  there. 

About  September  6, 1913,  appellant  wrote  a 
letter  to  £thel  Spencer,  in  which  be  advised 
her.  If  she  could,  to  take  her  sisters  away 
from  Miami  because  the  Danners  did  not 
care  as  to  the  way  they  carried  on ;  that  one 
of  the  sisters  was  working  in  a  shooting  gal- 
lery and  the  other  was  working  in  a  restau- 
rant ;  that  these  places  were  not  places  that 
decent  girls  should  work;  that  there  was  a 
roadhouse  between  Miami  and  Globe;  and 
that  this  roadhouse  had  been  indicted  because 
of  letting  Pearl  and  Buby  Johnson  stay  tbe^ 
all  night.  On  the  receipt  of  this  letter,  Ethel 
Spencer  wrote  her  mother  and  stepfather  of 
its  contents,  but  did  not  tell  them  Us  author. 

On  the  evening  of  the  ISth  of  November, 
1913,  about  8  o'cIocIk,  Mr.  and  Mrs.  Danner 
and  the  appellant  were  at  the  home  of  Mrs. 
J.  O.  Lipps  in  Miami.  The  deceased  only  re- 
mained for  a  few  momenta.  After  be  bad 
gone,  some  one  remarked  that  Ethel  Spencer 
waa  married,  Mrs.  LJ.pps  further  testified, 
when  these  remarks  were  made,  appellant  got 
up  and  left  without  saying  a  word.  It  could 
not  have  been  very  long  thereafter  when  ap- 
pellant appeared  at  the  sleeping  apartments 
of  Hari7  Hovey  and  asked  him  If  he  wanted 
to  go  downtown.  After  they  got  started, 
Hovey  said: 

'"Where  are  you  going,  to  the  dance?'  And 
he  said.  Tea,  I  might  dance  some.'  We  went  in 
and  sat  in  the  dance  hall  awhile,  and  finally 
he  said,  liCt's  go  and  get  the  mail,'  and  I  said, 
•Allrii3»fc'" 

While  at  the  dance  appellant  asked  Price 
LIpps  if  Mr.  and  Mrs.  Danner  came  by,  and 
was  informed  that  they  did.  Beaching  the 
poet  otBce,  Hovey  went  in  the  building  for 
the  mail,  and  appellant  remained  on  the  out- 
side at  the  door.  Just  at  tills  moment  the 
deceased  and  Mrs.  Danner  entered  the  post 
ofllce,  passing  appellant  at  the  door  and  meet- 
ing Hovey  as  he  was  going  out.  HoTey  says 
be  told  Talley  that  there  was  no  mail  and 
suggested  that  they  go,  vMmenpon  Talley 
said,  "Let's  stick  around."  As  the  Danners 
passed  out  of  the  post  office,  Talley  said,  us- 
ing his  own  language,  "Mr.  Danner,  I  would 
like  to  speak  to  you  ec  minute."  Danner  salU, 
"All  rlgbt,"  and  walked  up  to  him.  "I  said, 
'Mr.  Danner,  I  understand  you  suspicion  that 
I  wrote  a  letter  to  Ethel  about  the  way  you 
are  treating  Peatl  and  Ruby?'  and  he  said, 
Tea.'  Then  I  asked  him  did  he  know  who 
wrote  the  letter  for  sure,  and  he  said,  'No,' 
and  then  I  told  him  that  I  wrote  it,  and  what 
I  wrote  was  the  truth,  and  be  replied,  'Yon 
are  a  damn  dirty  liar,'  and  struck  me  almost 
at  the  same  time." 

Mrs.  Oanner'a  testimony  was  practically 
the  same  as  appellant's  as  to  what  was  said 
by  appellant  and  her  husband,  but  she  says 
appellant  strode  her  husband  first,  knocking 
him  down.  A  rough  and  tumble  fight  en- 
sued, with  the  deceased  first  underneath,  then 
appelant    In  the  meantime,  several  people 
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had  gatbered  aroundr  and  Mrs.  Danner  Was 
begging  them  to  separate  the  combatautB. 
While  the  deceased  had  appellant  down  and 
was  severely  punishing  him,  the  bystanders 
pulled  them  apart,  and  in  doing  so  they  both 
raised  to  their  feet  It  was  then  that  appel- 
lant drew  a  gnn.  The  deceased  said  to  him, 
"Put  up  that  gun  and  fight  like  a  man,"  at 
the  same  time  grabbing  hold  of  the  gun,  or 
the  hand  in  which  It  was  held.  The  bystand- 
ers becoming  frightened  ran  away,  and  as 
they  left  the  fighting  men  they  heard  a  num- 
ber of  shots.  Danner  was  assisted  Into  the 
post  office,  where  It  was  discovered  that  he 
was  mortally  wounded.  The  appellant  stood 
In  the  middle' of  the  street  in  front  of  the 
post  office  working  with  his  pistol,  some  of 
the  witnesses  saying  that  he  rAoaded  it,  and 
others  that  be  was  working  with  the  pistol 
and  remarked  that  it  would  not  work ;  that 
it  was  out  of  order.  Danner  died  in  a  very 
few  minutes  after  he  was  shot 

The  appellant  testified  that  at  the  time  be 
shot  deceased  the  latter  moved  bis  right  hand 
down  toward  his  hip,  and  that  he  thought  he 
was  going  after  a  gun ;  thus  be  would  justi- 
fy bis  act  In  taking  the  life  t)f  the  deceased 
upon  the  ground  of  self-defense. 

[3]  The  state  introduced  as  part  of  its  evi- 
dence some  of  the  garments  worn  by  the  de- 
ceased at  the  time  that  he  was  shot,  and  this 
is  assigned  as  error.  It  is  contended  by  ap- 
pellant that  there  was  no  evidence  to  show 
that  the  garments  were  in  the  same  condition 
as  when  taken  from  the  body  of  the  deceas- 
ed. No  such  objection  to  this  evidence  was 
interposed  at  the  trial,  the  objection  there  be- 
ing that  such  evidence  was  Incompetent,  ir- 
relevant, immaterial,  and  no  part  of  the  res 
gestae,  and  on  the  fartber  ground  that  it  had 
not  been  properly  Identified.  The  identifica- 
tion was  absolute,  the  witnesses  testifying 
that  the  garments  were  the  identical  gar- 
ments worn  by  the  deceased  at  the  time  he 
was  shot  Appellant  not  having  raised  the 
point  at  the  time  that  the  clothing  were  not 
in  the  same  condition  as  when  taken  from 
the  body  of  the  deceased,  we  think  bis  objec- 
tion now.  comes  too  latQ. 

[4]  The  prosecution  was  permitted  over  the 
objections  of  the  appellant  to  introduce  evi- 
dence of  appellant's  attachment  to  Ethel 
Spencer,  showing  that  he  kept  company  with 
her  against  tbe  will  and  protest  of  the  de- 
ceased. It  is  contended  that  this  testimony 
should  not  have  been  admitted,  because  it 
was  too  remote  and  did  not  tend  In  any  way 
to  establish  a  motive  or  Intent  With  this 
contention  we  cannot  agree.  The  evidence 
showed  that  appellant  and  Ethel  Spencer 
kept  company  for,  about  two  years,  and  that 
after  be  left  New  Alexlco  and  came  to  Ari- 
zona be  kept  up  a  correspondence  wltb  her, 
and  that  when  he  learned  on  the  night  of  tbe 
18tb  of  November,  1913,  at  Mrs.  Lipps'  home, 
that  Ethel  Spencer  bad  married,  be  was 
sensibly  affected.    Tbe  remoteness  of  tbe  evi- 


dence might  affect  Its  weight,  bnt  xtot  ita 
competency.  It  can  readily  be  seen  that  Dan- 
ner's  abjection  to  his  keeping  company  wltb 
Ethel  Spencer  would  naturally  be  taken  as 
an  aspersion  upon  his  character  and  BoAal 
standing  and  a  charj^e  of  social  inequality 
with  his  stepdaughter.  The  most  natural  re« 
suit  of  these  reflections  would  be  to  arouse 
animosity  and  ill  feeling. 

In  Lenord  v.  State,  16  Ariz.  18T,  187  Pac. 
412,  and  151  Pac.  947,  we  said: 

"It  is  always  permissible  to  show  previous 
troubles,  when .  in  search  of  the  real  cause  or 
motive  actuating  a  party  to  tbe  commission  of 
crime,  especially  if  the  trouble  is  of  recent  oc- 
currence, or  even  somewhat  remote  in  time,  if 
it  tends  to  elncidate  and  throw  light  on  tbe  act 
constituting  the  crime  or  explain  the  reason  of 
its  commission." 

{6]  It  is  also  objected  that  tbe  coart  erred 
in  permitting  the  prosecution  to  show  the 
contents  of  appellant's  letter,  dated  Septem- 
ber 6,  1913,  to  Ethel  Spencer,  wherein  he  re- 
fiected  upon  the  lack  of  parental  care  and 
aftection  on  the  part  of  deceased  and  Mrs. 
Danner  for  their  daughters,  Pearl  and  Ruby, 
and  also  upon  the  chastity  and  virtue  of 
these  two  girls.  We  think  the  letter  was 
proper  evidence  to  show  the  feeling  appellant 
entertained  toward  the  deceased.  If  what 
he  wrote  was  false,  it  was  a  malicious  lie 
originating  from  tbe  widied  and  vindictive 
heart;  if  tbe  contents  of  tbe  letter  were 
true  and  written  in  the  Interest  and  for  the 
protection  of  the  two  girls,  still  it  indicated 
a  feeling  of  resentment  and  condemnation  to- 
ward the  deceased.  In  either  event,  it  would 
tend,  to  show  feeling,  motive  or  malice. 

[6]  Jim  Swearlngen,  deputy  sheriff,  testi-. 
fled,  over  the  obje<:tions  of  appellant,  that 
he  and  Alf  Edwards  examined  the  ground  for 
weapons,  where  the  killing  had  taken  place, 
and  this  was  excepted  to  for  the  reason  that 
no  time  was  fixed  as  to  when  tbe  examina- 
tion took  place.  The  witness  stated  that 
be  was  in  the  post  office  immediately  after 
the  shooting.  The  question  propounded  was, 
"What  else,  if  anything,  did  your^eU  and 
Mr.  Alf  Edwards  do  with  respect  to  the 
place  where  the  killing  bad  been  ha^?"  This 
was  objected  to  on  tbe  ground  of  its  in- 
competency, Irrelevancy,  and  immaterialityi 
whereupMi  tbe  court  asked,  "I  understand 
this  is  all  within  a  period  of  a  few  minutes?" 
The  county  attorney  replied,  "All  within  a 
few  minutes."  Tbe  witness  then  said  that 
be  and  Edwards  took  a  light  and  searched 
tbe  ground  to.  see  what  tbey  could  find.  W# 
think  the  objections  interposed  did  not  go 
to  the  grounds  as  now  urged  against  tbe  evi- 
dence. Besides,  that  no  weapons  were  od 
the  ground  is  supported  by  the  evidence. of  all 
the  other  witnesses,  and  tihat  tbe  only  Weapon 
seen  was  the- one  in  appellant's  bands.  Ap- 
pelant himself  says  that  he  did  not  see  any 
weapon  Ut  tbe  bands  or  on  tbe  person  of  tta« 
deceased,  nor  did  any  otber  Witness:    : 

[7]  The  appellant  com^alns  because  .tbe 


Digitized  by 


Google 


AitaL) 


TALL.EY  V.  STATE 


63 


court  miataliied  the  prosecntlon'a  objection 
to  the  Introduction  in  evidence  of  a  letter 
written  by  Ethel  Spencer  to  appellant  in  an- 
swer to  hia  letter  of  September  6,  1013.  We 
liare  examined  the  letter  offered  and  fall 
to  find  therein  aaythin;  bearing  upon  the 
Issues  in  the  case.  The  appellant  also  com- 
plains that  the  court  erred  in  not  permitting 
blm,  while  on  the  stand,  to  go  into  and  ex- 
plain the  conduct  of  the  two  girls.  Pearl  and 
Ruby,  and  the  character  of  the  places  where 
they  were  employed.  We  think  the  court 
properly  rejected  such  ofter,  for  It  seems  to 
ns  that  it  was  immaterial  as  to  what  their 
conduct  was  or  the  character  of  the  places  in 
which  they  worked,  as  none  of  these  things 
could  possibly  mitigate  or  justify  the  act 
of  appellant  In  seeking  out  the  deceased  and 
proroklng  the  quarrel  that  resulted  in  his 
death. 

[t,  I]  Pearl  Johnson  was  a  witness  for  the 
prosecution,  and,  on  being  questioned  con- 
cerning a  conversation  had  with  appellant 
some  two  or  three  weeks  before  the  IStb  day 
of  November,  1913,  concerning  her  stepfa- 
tiier  and  the  letter  that  appellant  had  writ- 
ten to  E^hel  Spencer,  In  answer  to  a  question, 
she  teatlfled  that  appellant  "said  my  st^fa- 
ther  was  the  cause  of  him  and  my  older  sister 
not  agreeing,  and  he  said  he  would  get  even. 
*  *  *  He  said  he  would  get  even  with 
him.  •  »  »  He  said  two  or  three  times 
those  words,  two  or  three  times  during  the 
conversation.  Q.  What  words?  A.  That  he 
would  get  even  with  him.  Q.  Did  he  say  he 
would  get  revenge  on  him?  A.  Yea,  sir;  he 
said  that  once." 

After  the  last  question  had  been  answered, 
appellant  objected  and  asked  that  the  answer 
be  stricken  as  leading  and  suggestive.  This 
ruling  of  the  court  refusing  to  strike  Is  as- 
signed as  error.  The  matter  of  permitting 
leading  questions  is  ordinarily  left  to  the 
sound  discretion  of  the  trial  court,  and  this 
discretion  will  not  be  disturbed  unless  clear- 
ly abused. 

Another  witness,  Kate  Rose,  testified  that 
in  that  conversation  she  beard  appellant  say, 
"I  vrill  get  even  with  Mr.  Danner."  In  the 
connection  and  under  the  circumstances  un- 
der which  appellant  made  the  threat,  the 
question  could  not  have  made  very  much  dif- 
ference in  the  meaning  of  the  two  statements. 
Appellant's  subsequent  conduct  toward  Dan- 
ner satlsfles  us  that  whether  he  said,  "I  will 
get  even  with  Mr.  Danner,"  or,  "I  will  get 
revenge,"  he  meant  the  same  thing.  Neither 
Is  it  Improbable  that  he  did  not  use  both 
terms.  Besides,  the  question  was  answered 
before  any  objection  was  interposed.  We  do 
not  think  that  the  court  abused  its  discretion 
in  refusing  to  strike  the  answer.  Jones  on 
Evidence,  vol.  5,  f  SIS. 

[19]  The  instructions  of  the  court  were 
very  fall,  covering  every  phase  of  the  case, 
and,  when  considered  as  a  whole,  we  think 
they  correctly  state  .the  law.    Appellant  has 


taken  from  them  excerpts  which  he  claims 
were  prejudicial  and  erroneous.  When  con- 
sidered alone,  they  might  be  so.  One  of  the 
instructions  of  which  complaint  is  made  is  as 
follows: 

"You  are  instructed,  ^ntlemen  of  the  jury, 
that  every  _  murder  which  is  perpetrated  by 
means  of  poison  or  lyinp  in  wait,  or  by  any  oth- 
er kind  of  willful,  deliberate,  or  premeditated 
killini;,  or  which  is  committed  in  the  perpetra- 
tion of  or  attempt  to  perpetrate  arson,  rape, 
burglary,  or  mayhem,  is  murder  in  the  first  de- 
gree. Yov  loiU  thu$  tee  that  included  in  the 
charge  contained  in  the  information  m  that  the 
defendant  it  tuilty  of  murder  in  the  flrit  de- 
gree." 

It  is  said  that  the  court  by  this  instruc- 
tion practically  told  the  Jury  that  the  a]>- 
I)ellant  was  guilty.  The  italicized  sentence 
is  somewhat  confused  and  involved,  but  we 
think  the  reasonable  construction  of  It  Is 
that  In  the  Information  was  included  the 
charge  of  murder  in  the  first  degree.  Fur- 
ther on  in  the  Instructions  the  court  told  the 
jury  that  included  within  the  Information 
was  the  charge  of  murder  in  the  first  degree, 
murder  in  the  second  degree,  and  manslaugh- 
ter. These  different  degrees  of  homicide 
were  fully  explained  and  defined  by  the 
court,  and  the  Jury  were  advised  that  the 
verdict  might  be  according  as  the  evidence 
convinced  them — for  murder  in  the  first  de- 
gree, or  murder  in  the  second  degree,  or 
manslaughter,  or  not  guilty.  It  seems  Im- 
possible that  the  jury  could  have  been  mis- 
led by  the  language  objected  to. 

We  have  examined  the  other  exceptions  to 
the  instructions  and  do  not  think  that  they 
misstate  the  law. 

[11]  Finally,  it  la  contended  that  the  trial 
court  Should  have  granted  appellant's  mo- 
tion for  a  new  trial  upon  the  aflSdavits  of 
newly  discovered  evidence.  The  principal 
afiSdavit  relied  upon  was  that  of  Mrs.  W.  B, 
Harris.  She  states  in  her  affidavit:  That 
she  was  at  the  iwst  office  and  saw  two  men 
and  a  woman  who  seemed  to  be  scrambling, 
the  men  appearing  to  be  lifting  the  woman 
up.  The  woman  seemed  to  be  trying  to  keep 
the  men  apart  with  her  hands:  that  th«re- 
npon  she  saw  the  smaller  man  of  the  two 
throw  his  hand  up  with  a  gun  in  It,  and 
the  woman  immediately  said  to  him:  "For 
God's  sake,  don't  kill  him,  Jesse:  think  of 
me  and  the  children."  That  the  woman  re- 
peated these  words  many  times.  The  larger 
man  appeared  to  be  endeavoring  to  take  the 
gun  out  of  the  hand  of  the  smaller  man. 
That  she  was  within  10  feet  of  the  parties 
who  were  fighting.  She  states  that  she  in- 
formed her  husband  what  she  had  seen  and 
heard,  and  that  he  forbade  her  telling  any 
person,  and  that  she  had  not  told  any  one 
except  her  husband  until  after  the  trial.  W. 
B.  Harris,  her  husband,  made  affidavit  to 
the  effect  that  he  was  in  his  house  about 
60  or  70  yards  from  the  i>ost  office,  having' 
retired  to  bed,  when  he  heard  the  same  lan- 
guage; that  when  his  wife  told  him  what 
she  bad.  seen  and  heard  he  enjoined  upon 
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ber  not  to  rei>eat  It;  tbat  he  had  told  no 
one  these  things  nntil  after  appellant  was 
tried  and  convicted. 

J.  D.  Kenney  also  made  affidavit  that  he 
was  about  150  feet  from  the  post  office  when 
he  heard  the  same  language  and  also  pistol 
shots;  that  In  about  10  minutes  thereafter, 
seeing  a  large  crowd  congregate  near  the 
post  office,  he  went  to  the  post  office  and 
viewed  the  dead  Irady  of  Jesse  Danner ;  tbat 
he  did  not  tell  what  he  saw  and  beard  to 
any  person  until  after  the  trial  and  verdict, 
as  he  did  not  care  to  be  a  witness. 

There  were  a  number  of  eyewitnesses  im- 
mediately present  who  testified  as  to  what 
occurred  after  the  fight  began.  They  all 
state  that  the  gun  that  tbey  saw  was  in  the 
possession  of  the  appellant;  that  be  and  he 
only  did  any  shooting.  The  appellant  him- 
self, while  a  witness,  did  not  claim  tbiat  de- 
ceased had  a  gun,  or  that  he  ever  got  pos- 
session of  appellant's  gun.  The  affidavits 
are  so  widely  at  variance  with  the  actual 
facts  as  they  were  told  on  the  trial  tbat  we 
think  they  may  be  wholly  discredited.  Those 
witnesses  that  testified  did  say  tbat  Mrs. 
Danner  was  pleading  not  only  with  the  ap- 
pellant, but  with  her  husband,  to  desist  from 
further  trouble.  The  language  that  she  used 
in  addressing  each  of  the  combatants  was 
variously  stated  by  the  witnesses,  but  none 
of  them  testified  that  she  asked  her  hnsband 
not  to  shoot. 

The  learned  Judge  who  beard  all  of  the 
evidence  was  well  qualified  to  pass  upon  the 
weight  and  sufficiency  of  the  affidavits,  and 
we  are  satisfied  that  Ills  disposition  of  them 
was  correct 

[12]  Beurette  De  Berry  made  an  affidavit 
upon  the  motion  for  a  new  trial  to  the  effect 
that  Eate  Bose,  a  witness  for  the  prosecu- 
tion, after  hearing  of  the  verdict  of  the  Jury 
threw  herself  upon  a  I>ed  and  cried  and  i 
sobbed;  tbat  he  spoke  to  her,  saying  that' 
there  was  no  use  crying,  that  neltlier  ^e  nor  I 
himself  nor  any  one  else  could  help  it  now;  I 
whereupon  she  said,  "If  you  liad  sworn  to 
a  banch  of  falsehoods  against  Talley  as  I 
did,  you  would  cry  too."  The  only  tiling 
that  Kate  Bose  testified  to  was  that  she 
was  present  when  appellant  said  to  Pearl 
Johnson,  "I  will  get  even  with  Mr.  Danner." 
That  statement  was  made  to  the  Jury  under 
the  solemnity  of  an  oath.  It  does  not  stand 
alone;  it  is  supported  by  corroboration.  If 
she  said  to  De  Berry  what  is  charged,  it 
was  not  under  the  sanctity  of  an  oath,  nor 
does  any  one  corroborate  De  Berry  that  she 
ever  said  it. 

[1>]  Appellant,  while  a  witness  in  his  own 
behalf,  testified  that  the  deceased  bit  the  In- 
dex finger  of  bis  right  hand.  The  prosecu- 
tion In  rebuttal  of  this  statement  by  appel- 
lant, as  to  his  finger  being  bitten  by  deceas- 
ed, placed  Dr.  C.  B.  Wiley  upon  the  stand. 
He  testified  that  on  the  following  day  after 
the  trouble  he  was  called  professionally  to 
the  aid  of  appellant    The  doctor  testified 


that  appellant  totd  him  t&at  he  had  Iiad  au 
Infected  finger  In  the  neighborhood  of  a 
month;  said  that  he  ezamined  the  finger  and 
found  "a  cut  which  appeared  to  be  from 
an  old  infection.  *  *  *  It  had  granulated 
tissues  in  it,  whldi  would  go  to  show  it  had 
not  been  very  recent  *  •  •  In  order  for 
a  wound  to  be  granulated.  It  would  be  nec- 
essary to  be  sore  for  at  least  a  weeli." 

The  affidavits  of  H.  S.  Hovey  and  Mrs.  J. 
H.  Medlln  filed  upon  the  motion  for'  a  new 
trial  stated  in  effect  tliat  they  personally 
knew  that  the  index  fln^r  of  the  right  hand 
of  appellant  had  thoroughly  healed  prior  to 
the  trouble,  and  that  it  liad  no  sore  or  bruis- 
es upon  it  whatsoever  prior  to  the  18th  day 
of  November,  1813.  Hovey  states,  in  addl- 
tlon:  "I  saw  the  said  Jesse  Danner  biting 
tlie  said  index  finger  of  the  right  hand  of 
Bobert  Dayton  Talley."  This  witness  was 
on  the  stand  and  testified;  he  says  he  did 
not  tell  what  he  saw  to  any  person  or  per- 
sons prior  to  the  verdict  in  the  case. 

What  the  -  appellant  now  seeks  to  show 
about  the  condition  of  his  finger  by  Hovey 
and  Mrs.  Medlin,  it  would  seem,  could  have 
been  amply  sustained  at  tbe  trial.  He  then 
certainly  Imew,  and  his  intimate  friends  and 
associates  must  also  have  Imown,  whether 
his  finger  was  sore  and  bruised  Just  before 
the  trouble' or  not  The  opportunity  was 
then  open  to  disprove  statements  of  Dr.  Wi- 
ley, and  It  was  his  duty  to  make  hla  proof 
at  that  time. 

[14-17]  As  to  all  of  these  affidavits  filed  la 
support  of  the  motion  for  a  new  trial  and 
as  to  the  disposition  of  the  motion,  we  add, 
with  approval,  to  what  we  have  said,  a 
quotation  from  State  v.  Fleming,  17  Idaho, 
471,  106  Pac.  317: 

"The  granting  of  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  is  largely  a  mat- 
ter of  discretion,  in  the  exercise  of  which  this 
court  will  not  disturb  the  order  of  the  trial  court 
except  in  case  of  abuse  clearly  disclosed  by  the 
record.  A  new  trial  shoald  not  be  granted  in 
a  case_  where  the  party  hag  not  shown  due  dili- 
gence in  discovering  and  producing  the  evidence, 
nor  where  the  evidence  is  purely  cumulative  or 
contradictory,  nor  unless  tlie  newly  discovered 
evidence  is  such  as  to  render  a  different  result 
upon  a  retrial  probable.  To  entitle  the  defend- 
ant to  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence,  it  must  appear  from  Uie  i^da- 
vits  presented  that  the  new  evidence  is  not  cu- 
mulative merely,  that  it  Is  such  as  to  render  a 
different  verdict  reasonably  probable  upon  a  re- 
trial, and  that  tbe  evidence  oould  not  with  rea' 
sonable  diligence  have  been  discovered  and  pro- 
duced at  the  trial."' 

[It]  One  of  tbe  grounds  upon  which  the 
new  trial  was  requested  was  that  tbe  evidence 
did  not  support  the  verdict.  That  was  a 
question  for  the  Jury.  It  was  resolved  agahist 
the  appellant  There  was  ample  evidence  to 
sustain  the  verdict.  The  Jury  saw  all  the 
witnesses  who  testified,  heard  their  state- 
ments of  things  they  saw,  and  knew  as  they 
fell  freshly  from  their  lips.  They  must  have 
concluded  that  the  prosecution's  theory  that 
appellant  was  harboring  a  feeling  of  hate  and 
revenge  against  Danner  for  Interfering  with 
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JiUn  and  EOtel  Spencer  was  true;  Umt  It 
was  to  cany  out  a  preconceived  plan  that 
he  went  forth  that  fatal  night  armed  and  at 
his  first  opiK>rtunlty  grossly  Insulted  the  de- 
ceased for  no  other  purpose  than  to  Induce 
the  fight  and  take  bis  life  under  the  claim 
and  pretext  of  self-defense. 

Daring  the  time  that  this  case  has  been 
pending  here  on  appeal,  it  was  discovered 
that  the  minutes  of  the  trial  court  showed 
that  the  appellant  was  tried  by  only  eleven 
jurors.  This  fact  was  called  to  the  attention 
of  tlie  Attorney  General,  who  in  turn  brought 
the  matter  to  the  attention  of  the  county  at- 
torney of  GUa  county,  who  thereupon,  after 
notifylJig  the  attorney  of  record  for  appellant, 
moved  the  trial  court  to  amend  its  minutes 
in  conformity  with  the  actual  facts.  The 
minutes  as  amended  have  been  certified  to 
this  court,  showli^;  that  in  truth  and  in  fact 
the  Jury  that  tried  appellant  .was  composed 
of  twelve  men.  The  error  in  the  original  min- 
utes was  purely  a  clerical  one  and  consisted 
of  the  clerk  in  writing  down  the  names  of 
the  jurors  omitting  the  name  of  one  who  ac- 
tually served  in  the  case.  Appellant  has  not 
suggested  or  contended  that  he  was  not  tried 
with  twelve  jurors,  nor  has  he  at  any  time 
since  the  misprision  of  the  clerk  was  discov- 
ered by  the  court  urged  upon  us  that  this 
clerical  mistake  has  in  any  manner  prejudic- 
ed his  rights.  We  mention  these  facts  as  a 
part  of  the  history  of  the  case  since  pending 
in  this  court  and  as  an  admonition  to  the 
clerks  of  trial  courts  of  the  necessity  of  care- 
fully and  accurately  keeping  their  minutes, 
and  not  because  we  think  it  has  any  bearing 
upon  the  merits  of  the  case. 

Judgment  is  alflrmed. 

FRANKLIN,  J.,  ooncnni. 

CUNNINGHAM,  J,  (dissenting).  The  court 
Instructed  the  jury  as  to  the  law  (paragraph 
172,  Penal  Code  of  Arizona  1913)  defining  the 
degree  of  mnrder,  by  reading  the  statutory 
words,  and  added  thereto  the  following  : 

"Ton  will  thus  see  that  included  in  the  charKe 
contained  in  the  information  is  that  the  defend- 
ant is  guilty  of  murder  in  the  first  degree." 

This  statement  is  assigned  as  error.  The 
court  may  have,  and  probably  did  have,  the 
Intention  of  saying  to  the  jury  that: 

'^on  wHl  thus  see  that  included  in  the  charRe 
contained  in  the  informatjon  is  that  the  defend- 
ant ia  thereby  charged  of  having  committed 
the  crime  of  murder  of  the  first  degree." 

He  could  have  so  Instructed  the  jury  and 
thereby  correctly  instructed  them. 

Did  they  so  understand  the  instruction 
ghrep,  from  the  language  used  by  the  court? 
The  answer  must  be  formed  from  the  results 
ot  speculation,  unless  the  court,  in  the  in- 
stmctions  given,  stated  the  law  otherwise. 

The  language  used,  certainly,  informs  the 
Jury  as  a  fact  "that  included  In  the  diiarge 
contained  in  the  Informatian  is  that  the  de- 
fendant  is  guilty  of  mnrder  in  the  first  de- 
gree." Not  that  the  defendant  is  charged  by 
lJ»P.-« 


tlie  informatI<»i  of  the  crime  of  minrdev  of 
the  first  degree,  but  that  he  is  guilty  of  mur- 
der in  the  first  degree  according  to  the  charge 
as  set  forth  in  the  information. 

The  connection  in  which  this  instruction 
stands  with  regard  to  the  entire  Instruction 
given  Is  therefore  Important.  I  will  briefly 
refer  to  such  portions  of  the  Instruction  as 
bear  upon  the  matters  atfected  by  this  alleg- 
ed erroneous  statement  The  only  matter  af- 
fected is  the  matter  of  the  degrees  of  murder. 

The  court  commenced  the  instructions  by 
reminding  the  jury  that  the  Information  Iiad 
been  read  in  their  hearing,  and  stated  the 
contents  of  the  allegations  of  the  information 
in  substantially  the  language  of  the  informa- 
tion, and  stated,  "The  defendant  is  thus 
charged  with  the  crime  of  murder."  The 
court  then  informed  the  jury  of  their  duty: 

"Before  you  proceed  upon  an  investigation 
of  the  truth  or  falsity  of  the  charge  contained 
in  the  information,  it  is  necessary  that  you  be 
instructed  upon  some  of  the  preliminary  steps 
which  yon  must  observe  in  arriving  at  a  final 
conclusion  under  the  evidence,  which  you  have 
been  listening  to,  and  the  information,  which 
you  have  heard  read." 

The  court  instructed  of  the  necessary  ex- 
istence of  act  and  intent,  or  act  and  criminal 
negligence  to  constitute  a  crime ;  of  the  pow- 
er of  the  jury  in  weighing  the  evidence  and 
arriving  at  its  truth,  and  the  rules  to  be  fol- 
lowed in  so  arriving  at  the  truth;  of  the 
presumption^  of  defendant's  innocence  until 
the  contrary  is  established,  and  in  case  of  a 
reascmable  doubt  whether  his  guUt  be  satis- 
factorily shown  he  must  be  acquitted ;  "and 
it  is  incumbent  upon  the  state  in  this  case 
to  satisfy  you  beyond  a  reasonable  doubt  of 
the  truth  of  every  material  allegation  in  the 
information  which  you  have  heard  read;" 
of  the  meaning  of  reasonable  doubt : 

"Ton  must  understand,  however,  gentlemen 
of  the  jury,  the  law  does  not  require  that  every 
doubt  of  guilt  should  be  excluded ;  that  would 
require  an  impossibility  of  the  state.  Crimea 
are  not  usually  committed  under  circumstances 
which  permit  of  demonstrative  prool  In  the 
determmation  of  criminal  cases  it  is  seldom 
possible  to  be  absolutely  certain.  Tou  are  re- 
quired to  decide  the  question  of  the  defendant's 
guilt  or  innocence  upon  the  evidence,  under  the 
law,  using  those  reasoning  faculties  with  which 
you  have  been  endowed,  and  determine  whether 
the  state  has  proven  the  defendant  guilty,  not 
beyond  all  doubt  or  possibility  of  error,  but  be- 
yond a  reasonable  doubt. 

"Ton  are  instructed  •  •  •  that  it  is  the 
law  in  this  state  that,  if  you  find  from  the  evi- 
dence that  Robert  Dayton  Talley  fired  the  fatal 
shot  which  UUed  Jesse  C.  Danner,  then  the  bur- 
den of  proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  the  homicide,  devolves 
upon  Robert  Dayton  Talley,  unless  the  proof 
upon  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justifiable 
or  excusable.  Where  It  is  shown  from  the  evi- 
dence that  a  homicide  has  b«en  committed  with 
a  deadly  weapon,  and  no  circumstances  of  miti- 
gation, justincation,  or  excuse  appear,  the  law 
uuplies  malice.  The  malice  thus  unplled  is  that 
malice  aforethought  which  is  necessary  to  sus- 
tain an  Indictment  for  murder. 

"Having  thus  been  instructed  upon  what  are 
the  preliminary  steps  in  arriving  at  a  just  con- 
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elusion  In  criminal  cawR,  you  may  proceed  to' 
an  inveatigation,  gentlemen,  and  in  so  doing  it 
is  well  to  observe  certain  rules.  You  should  first 
consider  •  •  *  whether  or  not  Jesse  C.  Ban- 
ner is  dead.  Second,  if  you  so  find  from  the  evi- 
dence beyond  a  reasonable  doubt,  did  he  die 
within  a  year  and  a  day  of  the  time  of  the  inOic- 
tion  of  the  wounds  upon  him,  and  that  the 
wounds  were  inflicted  by  the  defendant,  Robert 
Dayton  Talley,  in  Gila  county,  Ariz.,  aa  you  will 
be  hereafter  more  fully  instructed, 

"As  I  have  heretofore  instructed  you,  the  de- 
fendant in  this  case  is  charged  with  having  on 
or  about  the  18th  day  of  November,  1913,  mur- 
dered one  Jesse  C.  Danner,  a  human  being." 

The  statutory  deflnltloii  of  murder  Is  then 
given.  This  is  followed  by  the  instruction 
stating  the  statutory  definitions  dividing  mur- 
der into  the  first  and  second  degrees,  follow- 
ed by  the  Instruction  complained  of,  viz. : 

"You  will  thus  see  that  included  in  the  charge 
contained  in  the  information  is  that  the  defend- 
ant is  guilty  of  murder  in  the  first  degree." 

Immediately  following,  the  court  Instructed 
as  follows: 

"Before  you  will  be  justified  in  finding  that 
the  defendant  is  guilty  of  murder  in  the  first  de- 
gree, you  must  find,  beyond  a  reasonable  doubt, 
that  the  killing  was  done  with  malice  afore- 
thought; that  such  killing  was  willful,  deliber- 
ate, and  premeditated,  as  there  is  no  evidence 
in  this  case  wliich  would  justify  your  consider- 
ation of  any  other  of  the  elements  which  con- 
stitute murder  in  the  first  degree." 

The  court  defines  malice,  and  malice  afore- 
thought, and  states  that  "deliberation  and 
premeditation  need  not  exist  for  any  fixed  pe- 
riod of  time;  It  la  enough  that  they  were 
formed  before  the  act" — clearly  making  proof 
of  the  esisteiice  of  malice  aforethought,  as 
defined.  Include  deliberation  and  premedita- 
tion. 

The  court  defines  willfulness,  and  states 
that  the  meaning  excludes  accident,  but: 

"It  must  be  deliberate  and  premeditated. 
By  this  is  not  meant  that  the  hilling  must  have 
been  conceived  or  intended  for  any  particular 
length  of  time.  Deliberate  and  premeditated  do 
not  necessarily  mean  brooded  over,  considered, 
or  reflected  upon  for  a  week,  a  day,  an  hour, 
or  any  particular  length  of  time.  It  is  suffi- 
cient that  it  should  be  done  with  reflection  and 
conceived  beforehand,  and  in  this  view  the  delib- 
erate purpose  to  kill  and  the  killing  may  follow 
each  other  as  rapidly  as  successive  impulses  or 
thoughts  of  the  mind.  It  is  enough  that  the 
party  deliberate  beforehand,  premeditate  the 
purpose  to  kill  before  he  gave  the  fatal  blow; 
but,  while  the  purpose  to  kill  and  its  execution 
may  follow  thus  rapidly  upon  each  other,  it  is 
proper  for  you  to  take  into  consideration  the 
shortness  of  such  interval  in  considering  wheth- 
er such  sudden  and  speedy  execution  may  not  be 
attributed  to  sudden  passion  and  anger,  rather 
than  to  deliberation  and  premeditation,  upon 
which  yon  will  be  hereafter  more  fully  instruct- 
ed. Thus,  should  yon  be  satisfied  beyond  a  rea- 
sonable doubt  that  Robert  Dayton  Talley  will- 
fully, unlawfully,  feloniously,  and  of  bis  premed- 
itated malice  aforethought  did  kill  Jesse  C. 
Danner,  as  you  are  herein  instructed,  in  such 
case  you  should  find  the  defendant  guilty  of 
murder  in  the  first  degree. 

"From  what  has  been  said  you  will  see  the 
distinction  between  first  and  second  degree  mur- 
der is  that  murder  in  the  first  degree,  unless 
committed  in  the  perpetration  of  or  attempt  to 
perpetrate  arson,  rape,  robbery,  burjjlary,  or 
mayhem,  which  elements  do  not  enter  into  this 
case,  is  the  killing  mu.st  be  willful,  deliberate, 
and  premeditated;   while  in  murder  of  the  sec- 


ond degree  the  kOllng  Is  not  delQwrate  and  pre- 
meditated. In  the  one  case,  there  is  a  deliberate. 
premeditated,  and  preconceived  design,  though 
It  may  have  been  formed  in  the  mind  imme- 
diateljr  before  tiie  mortal  wound  was  given,  to 
take  life.  In  the  other  case,  there  b  no  delibera- 
tion, premeditation,  or  preconceived  design  to 
kill.  In  both,  however,  murder  in  the  first  de- 
gree and  murder  in  the  second  degree,  the  kill- 
ing must  have  been  unlawful  and  accompanied 
with  malice. 

"If  you  have  a  reasonable  doubt  •  *  •  of 
the  guilt  of  the  defendant  of  the  crime,  either  of 
murder  in  the  first  or  second  degree,  there  ia 
still  included  within  this  charge  the  lesser  of- 
fense of  manslaughter." 

Whereupon  the  court  instnicted  upon  the 
law  of  manslaughter  and  on  the  law  of  jus- 
tifiable and  excusable  homldde,  and  the 
forms  of  verdict  to  be  adopted.  As  a  final 
Instruction  as  to  the  degrees  of  murder,  the 
court  said: 

"In  considertog  the  degree  of  the  crime, 
*  *  *  it  is  your  duty  to  resolve  any  reasona- 
ble doubt  OS  to  whether  or  not  the  defendant  is 
guilty  of  the  higher  offense,  in  favor  of  the  de- 
fendant and  in  favor  of  the  lesser  degree  of  the 
crime,  and,  upon  the  whole  case,  resolve  every 
reasonable  doubt  that  may  exist  in  your  minds 
in   favor  of  the  defendant." 

The  cause  was  submitted,  and  the  jury  re- 
tired to  consider  of  a  verdict  At  a  later 
time  the  jury  returned  into  court  and  request- 
ed a  "definition  between  first  and  second  de- 
gree murder;  explanation  of  what  consti- 
tutes malice  aforethought  and  premeditation; 
also,  the  difference  between  malice  and  mal- 
ice aforethought."  The  foreman  stated  the 
jury  wanted  the  "difference  between  first 
and  second  degree  murder."    The  court  said : 

"Sometimes,  gentlemen  of  the  jury,  it  is  al- 
most utterly  impossible  to  be  able  to  so  give  a 
definition  that  embraces  law  terms  that  a  lay- 
man can  understand;  that  ia,  it  is  hard,  of 
course,  even  for  lawyers  and  for  judges  who 
have  spent  probably  years  of  their  lives  to  get 
the  distinction  between  the  different  elements 
constituting  certain  offenses  so  that  it  is  abso- 
lutely clear  even  to  their  own  minds.  But  in 
this  state  it  may  be  well  for  you  to  understand 
that  'murder,'  as  I  have  heretofore  defined  that 
to  be,  is  the  unlawful  killing  of  a  human  be- 
in^  with  malice  aforethought.  That  general  def- 
inition embraces  all  classes  of  murder,  as  you 
have  been  instructed  in  the  instructions  that  I 
have  heretofore  read  to  you — that  is,  first  and 
second  degree  murder.  In  this  state  murder  is 
divided  into  two  degrees,  first  degree  and  second 
degree.  Under  the  statute  and  ufider  the  law 
of  this  state,  every  murder  which  is  perpetrat- 
ed by  means  of  poison  or  lying  in  wait,  or  by 
any  other  kind  or  willful,  deliberate,  or  premed- 
itated killing,  or  which  is  committed  in  the  per- 
petration of  or  attempt  to  perpetrate  arson, 
rape,  robbery,  burglary,  or  mayhem,  is  murder 
in  the  first  degree;  all  other  kinds  of  mnrder 
are  murder  of  the  second  degree.  From  tbe  evi- 
dence that  has  been  introduced  in  this  case,  gen- 
tlemen of  the  jury,  you  are  instructed  that  as  a 
matter  of  law  that  that  part  of  the  definition 
which  relates  to  murder  in  the  first  degree  as 
that  which  is  committed  in  the  perpetration  of 
or  attempt  to  perpetrate  arson,  rape,  robbery, 
burglary,  or  mayhem,  has  no  part  in  your  de- 
liberations at  all,  and  may  be  excluded  from 
your  deliberations  entirely.  Consequently,  the 
only  thing  that  you  are  concerned  with  in  this 
definition  of  murder  in  the  first  degree  is  as 
to  whether  or  not  yon  are  convinced  beyond 
a  reasonable  doubt  that  this  killing  was  willful, 
deliberate,  and  premeditated  to  constitute  mur- 
der in  the  first  degree. 


Digitized  by 


Google 


Jubu) 


fSATjVBfr  V.  sta^ 


67 


"I  win  again  T«ad'7ota  tU  AeSnitton  tttat  I 
gaTC  jou  in  the  instnictiooa  I  first  read  to  yoa, 
18  thin  instructicxn  hag  been  thought  out  care- 
fnfly  and  iiTOrded  in  order  to  eive  expression  to 
tlie  meaning  aa  near  as  possible." 

The  instrnctlon  theretofore  given  was 
read.  Including  the  Instructiona  Indicated 
and  the  instrnctiona  explaining  the  meaning 
of  malice  aforethought,  and  the  distinction 
between  malice  and  malice  aforethought, 
and  the  following: 

"Where  it  is  shown  from  the  evidence  that  a 
homicide  has  beoi  committed  with  a  deadly 
weapon,  and  no  circomstancM  o(  mitigation,  jos- 
tification,  or  excuse  appear,  the  law  implies  mal- 
ice. The  malice  thus  implied  is '  that  malice 
aforethought  whltib  is  necessary  to  sustain  an 
indicdnent  for  mnider." 

Wherenpon  the  Jnry  retired  and  later  re- 
tanied  a  verdict  of  guilty  of  murder  of  the 
first  d^ree  and  fixed  tbe  jnmlsbiDent  at 
death. 

Hhe  sum  and  substance  of  the  whole  In- 
gtmctlon  glTen  the  Jury,  as  they  relate  to 
the  first  degree  of  murder,  is:  That  under 
the  evidence  in  this  case  the  Jury  is  not  con- 
cerned with  murder  committed  in  the  per- 
petration or  attempt  to  perpetrate  arson, 
rape,  robbery,  bursary,  or  mayhem,  but 
they  are  only  concerned  with  the  homicides 
committed  by  any  other  kind  of  willful,  de- 
liberate, and  premeditated  kiUing.  That  the 
state  is  required  to  prove  every  material 
allegation  of  the  information  to  tbe  satisfac- 
tion of  the  Jury  before  a  conviction  can  be 
had.  "Where  it  is  shown  from  tbe  evidence 
that  a  homicide  has  been  committed  with  a 
deadly  weapon,  and  no  circumstances  of 
mitigation.  Justification,  or  excuse  appear, 
the  law  implies  malice.  The  malice  thus 
implied  is  that  malice  aforethought  whicls 
is  necessary  to  sustain  an  indictment  for 
murder."  That  murder  is  divided  Into  first 
and  second  degrees,  but  it  is  extremely  dif- 
ficult to  express  a  clear  distinction  existing 
between  the  two  degrees  of  murder.  That 
under  the  law  of  this  state,  "that,  if  you 
find  from  the  evidence  that  Kobert  Dayton 
Talley  fired  the  fatal  shot  which  killed 
Jeese  C.  Danner,  then  the  burden  of  prov- 
ing drcnmstanoes  of  mitigation,  or  that  Jus- 
tify or  excuse  the  homicide,  devolves  upon 
Bobert  Dayton  Talley,  unless"  tbe  proof  of 
such  mitigation,  Justification,  or  excuse  Is 
famished  from  the  evidence  produced  by  the 
state. 

A  fair  construction  of  the  instructions  de- 
fining deliberation  and  premeditation  is  that 
sncb  words  are  induded  in  tbe  definition  of 
"maliee  aforethought,"  viz.; 

"Ton  are  instructed  •  •  •  that  the  term 
malice  denoted  a  wicked  intention  of  the  mind ; 
an  act  done  with  a  depraved  mind  attendant 
with  drcnmstaneea^  which  indicate  willful  dis- 
regard of  the  life  or  safety  of  others  indicates 
malice,  and  that  malice  aforethought  is  such 
wicked  intention  of  the  mind  previously  enter- 
tained. Deliberation  and  premeditation  need 
not  exist  for  any  fixed  period  of  time;  it  is 
cnon^  titat  they  were  formed  before  the  act." 

Tbe  law  ot  tbls  state  is  tbat.an  act  done 
with  a  depraved  mind  attendant  with  circum- 


stances which  Indlcatie  dlsrega'Td  of  the  life 
or  safety  of  others  Indicates  malice,  and,  be- 
fore a  homicide  may  be  considered  murder, 
the  act  resulting  in  the  homicide  must  have 
beeax  accompanied  by  malice  so  understood 
manifest  from  Om  facts  and  circumstances 
of  tbe  killing. 

The  facts  that  establish  maliee  afore- 
thought, in  order  to  constitute  a  homicide 
murder,  do  not  also  establish  the  further 
elements  of  willfulness,  deliberation,  and 
premeditation,  and  thereby  establish  the 
higher  degree  of  murder.  In  order  to  estab- 
lish willfulness,  deliberation,  and  premedita- 
tion in  the  commission  of  a  homicide  (in  or- 
der to  establish  murder  of  the  first  degree), 
the  state  must  satisfy  the  Jury  from  further 
evidence,  beyond  a  reasonable  doubt,  that 
Oie  fatal  woand  was  inflicted  in  such  circum- 
stances as  exemplify  not  only  the  otCsprlng 
of  a  depraved  mind  bent  on  mischief,  but 
also  such  further  state  of  mind  acquired  from 
a  previous  deliberation  and  premeditation  of 
tbe  act,  and  a  fixed  purpose  and  intention  of 
bringing  about  the  exact  result  (the  death  of 
the  human  being  wounded).  To  establish 
these  elements  of  deliberation  and  premedita- 
tion, the  prosecution  must  produce  evidence 
of  a  greater  degree  of  depravity  of  mind  than 
is  required  to  establish  an  unlawful  killing 
with  malice  aforethought.  In  other  .words, 
the  evidence  must  satisfy  tbe  Jury  beyond  a 
reasonable  doubt  that  the  accused  not  only 
killed  tbe  deceased  of  bis  malice  aforethought, 
but,  also,  that  the  act  of  killing  was  willful- 
ly, deliberately,  and  premedltatedly  done. 
Hence  a  greater  degree  of  punishment  is  de- 
served, because  a  greater  depravity  of  mind 
is  shown  to  have  accommmied  the  act  of 
killing. 

The  instructions  given  nowhere  required 
the  Jury  to  become  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
accused  willfully,  deliberately,  and  premed- 
ltatedly shot  and  killed  the  deceased.  Tbe 
instructions  did  require  tbe  jury  to  become 
satisfied  of  the  existence  of  such  elements, 
beyond  a  reasonable  doubt,  but  Instructed 
the  Jury  that,  from  a  definition  of  the  degrees 
of  murder  as  given  by  tbe  court,  "you  will 
thus  see  that  included  in  tbe  charge  contain- 
ed in  the  information  is  that  the  defendant 
is  guilty  of  murder  in  the  first  degree." 

Who  can  say  at  this  stage  of  this  cause 
that  the  Jury  was  or  was  not  influenced  by 
such  instruction? 

The  evidence  shows  no  reasonable  motive 
prompting  defendant  to  a  willful,  deliberate, 
and  premeditated  act  of  shooting  deceased. 
That  the  accused  did  shoot  deceased  is  not 
denied.  The  circumstances  surrounding  tbe 
fatal  transaction  tend  to  show  that  the  pair- 
ties  were  engaged  in  a  fight,  and  continued 
fighting  with  about  equal  success  for  some 
minutes;  tliat  the  accused  .was  prostrate  on 
the  ground  in  a  muddy  slreet,  and  tbe  de- 
ceased was  on  "top"  of  bim,  and  both  were 
fighting;    tliat  bystanders  took  hold  of  tbe 
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deceased  and  polled  hlm-lMck  but  did  not 
break  the  hold  each  had  on  the  other.  They 
were  partially  disengaged,  so  that  both  men 
recovered  a  standing  position,  but  holding  to 
each  other's  arms.  At  about  the  time  they 
arose  to  their  feet,  defendant  pulled  a  re- 
volver from  under  his  left  arm,  where  he 
usually  carried  It,  and  the  deceased  made  a 
jump  towards  defendant,  at  the  same  time 
saying  to  defendant,  "Put  up  that  gun,  fight 
like  a  man,"  or  words  t»  that  effect.  As  de- 
ceased made  the  jumping  motion,  as  If  to 
disarm  accused,  the  accused  passed  his  right 
hand,  with  the  revolver,  over  the  deceased's 
left  shoulder  and  pressed  the  muzzle  against 
the  back  of  the  deceased  and  fired.  Then 
he  fired  two  more  shots  into  the  deceased's 
left  side,  whereupon  the  deceased  retired  to- 
wards the  sidewalk,  showing  a  great  weak- 
ness. Defendant  fired  a  fourth  shot  in  his 
direction,  but  did  not  again  strike  the  de- 
ceased. 

There  is  no  evidence  as  to  wbldi  of  the 
three  shots  .was  fatal.  The  three  combined 
proved  fatal,  and  the  Jury  is  fuUy  Justified 
in  finding  that  the  shots  caused  the  death. 
No  witness  testified  directly  of  the  cause  of 
death.  The  wound  in  the  back  and  the  two 
wounds  In  the  side  were  powder  burned. 

This  evidence  would  justify  an  Inference 
that  the  defendant  fired  the  shots  Intending 
thereby  to  kill  the  deceased,  and  in  so  doing 
he  was  prompted  by  and  did  fire  the  shots  of 
his  malice  aforethought  He  thereby  unlaw- 
fully killed  Jesse  C.  Danner,  a  human  being, 
with  malice  aforethought  Of  this  conclusion 
the  facts  and  circumstances  surrounding  the 
killing  furnish  sufficient  pro<tf,  if  the  Jury 
did  not  believe  that  the  shots  were  fired  by 
accused  In  his  necessary  self-defense.  Wheth- 
er or  not  the  facts  and  circumstances  sur- 
rounding the  killing  tend  to  prove  that  the 
accused  .willfully,  deliberately,  and  premed- 
tltatedly  fired  the  shots,  I  will  not  now  stop 
to  Inquire.  Certainly  the  above-mentioned 
facts  do  not  Justify  the  fair  inference  of 
deliberation  and  premeditation  necessary  in 
law  to  raise  the  crime  to  murder  of  the  first 
degree.  The*Jury  had  doubts  of  the  degree 
of  murder  established  by  the  proof;  but  as 
the  court  had  Instructed  them  that,  "you 
will  thus  see  that  included  in  the  charge 
contained  in  the  information  is  that  the  de- 
fendant is  guilty  of  murder  in  the  first  de- 
gree," and  treated  deliberation  and  premed- 
itation as  included  in  malice  aforethought 
and  nowhere  required  the  Jury  to  become 
satisfied  beyond  a  reasonable  doubt  from  the 
evidence  in  the  case  that  the  accused  will- 
fully, deliberately,  and  premeditatedly  fired 
the  shots  that  kUled  Danner,  they  may  have 
thought  the  court  had  intended  by  the  in- 
struction to  Inform  them  of  tbeir  duty  to 
convict  of  murder  of  the  first  degree  if  they 
were  satisfied  beyond  a  reasonable  doubt 
from  any  source,  that  the  defendant  delib- 
erately and  premeditatedly  fired  the  shots 


that  proved  fataL  They  were  expressly  told, 
if  accused  fired  the  ftital  shots,  he  had  the 
burden  of  proving  that  he  fired  them  in  such 
circumstances  as  relieved  him  from  the  ex- 
treme penalty  of  the  law.  What  could  a 
Jury  do  In  case  they  did  not  believe  the  de- 
fendant's statements  claiming  he  fired,  but 
fired  In  self-defense,  under  these  many  in- 
structions, other  than  convict  of  murder  of 
the  first  degree,  and  particularly  when  the 
court  had  intimated  the  absence  in  law  of 
the  existence  of  a  certain  line  marking  a  dis- 
tinction between  the  first  and  second  degrees 
of  murder? 

We  may  as  fairly  speculate  and  determine, 
from  the  whole  of  the  Instructions  given, 
that  the  defendant  was  or  was  not  injured 
by  the  instruction  in  question.  Certainly 
the  instruction  has  nothing  to  recommend  Its 
presence  In  this  trial.  This  considered,  and 
the  Imperfect  condition  of  the  record  pre- 
sented to  us  for  review  of  this  appeal,  coo- 
vlnces  me  that  Justice,  administered  with 
mercy,  requires  another  trial. 

The  entire  record  presented  to  us  for  re- 
view Is  prepared  and  presented  with  sucb  ab- 
sence of  care  and  attention  to  plain  stat- 
utory requirements  that  only  charity  toward 
the  appellant  in  his  extremity  prompts  us  in 
giving  any  consideration  whatever  to  the 
record  other  than  to  order  the  appeal  dis- 
missed. Tet  the  defects  In  the  record  are, 
and  have  been,  such  for  which  the  appellant 
and  his  counsel  are  not  to  be  censured.  The 
censure  falls  upon  those  over  whom  appel- 
lant has  no  control.  Such  record  as  we  have 
had  for  consideration,  and  particularly  the 
evidence  contained  in  the  reporter's  tran- 
script of  his  notes,  has  been  considered  as 
an  authentic,  correct  transcript  and  treated 
as  correctly  containing  all  of  the  evidence  in 
the  case  and  the  entire  instruction  of  the 
court  not  because  it  has  been  authenticated 
as  sudi  by  the  ofBcers  designated  by  statute 
in  the  exact  manner  and  with  the  formalities 
specified  by  statute  to  so  establish  it  as  a 
part  of  the  record,  but  because  the  appellant 
in  right  and  Justice  ought,  not  be  penalised 
for  another's  failure  of  duty;  appellant  be- 
ing without  fault  In  taking  this  course,  I 
feel  that  the  broad  spirit  of  our  statute  has 
been  met  and  by  meeting  the  statute  In  this 
way  its  beneficial  purposes  have  been  pro- 
moted, not  violated.  I  am  of  optnion  tliat  by 
this  course  we  have  not  thereby  nullified  our 
previous  decisions  in  similar  cases,  but  en- 
tered a  field  not  covering  those  previously  de- 
cided cases — ^tbe  facts  maturing  the  record 
are  so  very  different 

Upon  the  .whole  case,  I  am  oonvlnoed  that 
the  appellant  has  been  deprived  of  that  ftiir 
and  ImjMirtlal  trial  guaranteed  to  him  by  law, 
because  the  court  erred  in  its  instructions  to 
the  Jury,  under  the  evidence. 

For  this  general  reason,  I  dissent  from  the 
I  decision  affirming  the  ccmviction. 
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SABIN  T.  KTNISTON  at  aL 
(Supreme   Conrt   of   Oregon.     Ang.   1,  1018.) 

1.  Fbacduijent  GonTXTANOXS  «s»295(2)— Ev- 
iDENCs  —  SumciENCT  —  Fraud  —  Cia- 

OUUarARTIAI,  BVISERCB. 

In  action  to  set  aiide  a  oonveyance  aa 
fraudulent,  it  ia  not  easentially  reqoiaite  that 
there  bo  direct  proof  of  fraud,  mt  the  neccssarr 
deceit  may  bo  proven  1^  cii«umatantial  evi- 
dence. 

[Ed.  NotOL— E\>r  other  cases,  see  Fraudulent 
Cuiveranceg,  Cent.  Dig.  I  870;  Dec.  Dig.  «=» 
295(2).] 

2.  FBAUDinxNT  CoirrsTANOW  «3>271(9— Bt- 

IDKHCaB— BuslDEIT   OF  PsOOP— FBAUD. 

In  such  action,  one  alleging  fraud  or  any 
other  material  matter  most  prove  it 

[Ed.  Note.— For  other  eaaca,  see  Fraudulent 
Oinverancea.  0«Lt.  Dig.  i  797 ;  Dec  Dig.  «=» 
271(2).] 

3.  TUAVJiVLEJn        CJONTKYANCXS        «=>168    — 

Transaction   Invalid  —  Khowlxdok    or 

Qbartbe. 
The  title  of  a  pnrdiaaer  is  protected  from 
attack  aa  based  mi  fraadnleat  oonveyance 
where,  without  knowledge  or  notice  of  vendor's 
intent  or  of  fraud,  be  baa  paid  a  valuable  con- 
sideration, under  L.  O.  L.  {$  T397,  7400,  7401, 
providing  that  every  conveyance  of  any  estate 
or  interest  in  land  made  with  the  Intent  to  hin- 
der, delay,  or  defraud  creditors  or  other  per^ 
sons  of  their  lawful  suits  or  demands  as  against 
the  person  so  hindered,  delayed,  or  defrauded 
shall  he  void;  that  the  question  of  fraudulent 
intent  shall  be  deemed  one  of  fact,  not  of  law ; 
and  that  the  statute  shall  not  affect  the  title 
of  purchaser  for  valuable  consideration  unless 
it  appears  he  had  previous  notice  of  the  fraud- 
ulent intent  of  bis  immediate  grantor  of  the 
fraud,  rendering  such  grantor's  title  void. 

[Ed.  Note.— For  other  cases,  see  Fraudoleat 
Conveyances,  (Tent.  Dig.  {|  494,  620 ;  Dec.  Dig. 
<=»16o.] 

4.  FRAiTDUijeirc  Convxtances  ^s»282— Bub- 
DKN  or  pRoor— Knowlxdoe  bt  Pubchaseb 
or  Fbaodulknt  Ihtent  or  Ob(aktob. 

Under  L.  O.  L.  I  7401,  providing  that  the 
statute  aa  to  frandnlent  convevancea  shall  not 
impair  title  of  purchaser  for  valuable  considera- 
tion unless  it  snail  appear  that  he  had  previous 
notice  of  the  fraudulent  intent  of  his  immediate 
grantor,  one  of  the  eaaentiala  which  the  plain- 
tiff, in  suit  to  set  aside  a  conveyance  as  naud- 
tilent,  must  establish  ia  that  the  purchaser  had 
previous  notice  of  the  fraudulent  intent  of  his 
grantor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
(3onvgrances,  Cent.  Dig.  ||  817,  818 ;  Dec.  Dig. 

6.   JUOOIfEIfT    «=>766    —  LlXR   —  DoCKETIMa 

Judgment  of  Fbdkbal  Cottbt— Constbitc- 

nvB  Notice. 
Where  judgment  «f  the  United  States  court 
was  not  docketed  in  the  county  where  land  was 
situated  until  long  after  conveyance  from  judg- 
ment debtor  to  purchaser,  there  was  no  imput- 
ed notice  to  the  inirchaser  of  the  determinatian 
of  th«  eanae  in  the  United  State*  court,  undo- 
L.  O.  L.  H  210-212.  providing  that  United 
States  court  judgments  soaU  be  a  lien  from  the 
time  of  docketing  a  transcript  In  any  county, 
ete. 

[Ed.  Not*/— For  other  easts,  km  iuivaML 
Cent.  Dig.  ||  1S23-1327;   Dec  Dig.  <95>766.1 

5.  Fraudulent  Convktanoes  «=3801(1)— Ev- 
idence—Sufficienoy— Notice  TO  Gbantee. 

In  suit  to  set  aside  a  conveyance  as  fraud- 
vlcBt,  evidence  that  there  was  a  rumor  current 
among  farmera,  in  tha  neighborhood  where  land 


was  sitoatad,  that  grantor  had  been  sned.  ih« 
grantee  living  several  miles  distant,  and  no 
knowledge  of  this  rumor  being  imputed  to  him, 
was  not  sufiSdent  to  show  grantee's  knowledge 
of  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
(Conveyances,  C^ent.  Dig.  i  904;  Dec  Dig.  «s» 
301(1).] 

7.  Fraudulent  Convktakoeb  «=9l50(l)  — 
Bona  Fide  Pubchasicb— Actual  Notice. 

Actual  notice  of  fraudulent  intent  by  vendor 
must  be  shown  to  avoid  a  sale  to  a  purchaaer 
paying  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  aee  Fraudulent 
(^nveyances,  C!ent  Dig.  |  486 ;  Dec.  Dig.  «» 
166(1).]    '—'»••• 

8.  Fraudulent  Convetancxs  «=9301(1)— Ev- 
idence—Knowledge  OF  (Jbantes— CiacuM- 
stantial  Btidencb. 

Actual  notice  to  grantee  of  fraudulent  intent 
by  vendor  may  be  proven  by  circumstantial  ev- 
idence. 

[Ed.  Note.— For  other  cases,  see  B^ndulent 
Oonveyancea,  (3uit  Dig.  t  904;  Dec.  Dig.  «s> 
301(1).] 

0.  Evidence   4=3591  —  (Tonclusivenbbs   on 

Party  Intboducino  Witness. 
Where  a  party  calls  a  witness,  be  thereby 
represents  liim  to  be  worthy  of  credit,  or  at 
least  not  so  infamous  aa  to  be  wholly  unwortby 
of  it 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2440-2443;    Dec.  Dig.  «=>691.] 

10.  Feaudulent    Convetancks   iS=9300(1)  — 
Evidence— SuTFiciEwoT— Payment  of  val- 
uable Consideration. 
In  action  to  avoid  a  conveyance  as  fraudu- 
lent, testimony  of  grantee,  called  as  plaintiff's 
witness,  of  payment  of  valuable  consideration, 
and  testimony  of  his  son  as  to  remittancea  to 
such  grantee  for  use  in  buying  the  land,  AeM 
sufficient  to  show  payment  by  grantee  of  valu- 
able consideration. 

[Ed.  Note. — For  other  cases,  see  E^audulent 
Conveyances,  Ont.  Dig.  I  896;  Dec.  Dig.  «s» 
300(1).] 

In  Banc.  Appeal  from  (Circuit  Court, 
Wasco  County;  W.  L.  Bradshaw,  Judge. 

Suit  by  R.  L.  Sablo,  trustee  in  bankruptcy, 
against  T.  B.  Kyniston  and  another.  From 
a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

In  substance,  the  complaint  In  this  suit  is 
that  on  May  12,  1914,  In  tbe  United  States 
District  Conrt  for  the  District  of  Oregon,  tbe 
plaintiff  recovered  a  Judgment  against  the  de- 
fendant Kynlston  for  91,760,  with  interest 
and  costs  upon  which  on  the  22d  of  that 
month  an  execution  was  issued  and  returned 
unsatisfied  before  tbe  commencement  of  this 
suit;  that  on  May  18, 1914,  Kynlston,  for  the 
purpose  of  defrauding  the  plaintiff  and  pre- 
venting him  ft'om  collecting  the  judgment, 
conveyed  to  Patton  a  tract  of  land  In  Wasco 
county  not  then  nor  ever  exMiipt  from  execu- 
tion; that  the  latter  knew  of  the  Judgment 
and  received  tbe  conveyance  with  the  same 
intent  and  purpose  Imputed  to  his  grantor; 
that  there  was  no  consideration  for  the  trans- 
fer, tbe  $1  mentioned  In  the  deed  referred  to 
being  merely  nominal;  and,  finally,  that  after 
making  the  conveyance  Kynlston  had  no 
property  which  the  plaintiff  could  find  or  out 
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■ot  which  be  could  satisfy  his  adjudicated 
claim.  Except  the  allegation  of  the  actual 
transfer  of  the  land,  all  the  averments  of 
the  complaint  are  traversed  by  the  answers, 
which  pleadings  state  in  substance  that  Pat- 
ton  bought  the  realty  in-  question  in  good 
faith  paying  $1,000  therefor,  assuming  a 
mortgage  of  $1,000  then  on  the  property  with 
accrued  interest,  and  promising  to  pay  the 
balance  of  taxes  then  due,  all  without  ajiy 
knowledge  or  notice  or  reason  to  believe  that 
Kynlston  owed  anything  to  the  plaintiff  or 
desired  to  dispose  of  his  property  to  defraud 
any  creditor.  The  separate  answers  of 
both  defendants  were  substantially  the  same. 
The  replies  controverted  the  pleadings  of  the 
defendants  In  material  partlcnlars.  From  a 
decree  dismissing  the  suit,  the  plaintiff  ap- 
pealed. 

Sidney  Teiser,  of  Portland,  for  appellant. 
Frank  G.  Dick,  of  The  Dalles,  for  respond- 
ents. 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  [1-3]  It  is  well  settled  that  it  is 
not  essentially  requisite  that  there  be  direct 
proof  of  fraud.  Indeed,  this  is  generally 
Impracticable,  and  the  deceit  necessary  to 
impeach  a  conveyance  may  be  proven  by  cir- 
cumstantial evidence..  Elfelt  v.  Hlnch,  5  Or. 
256;  Williamson  v.  North  Pac.  Lbr.  Co.,  42 
Or.  153,  70  Pac.  387,  532;  Kabat  v.  Moore, 
48  Or.  191,  85  Pac.  506;  Phipps  v.  WllUs,  53 
Or.  190,  96  Pac.  866,  99  Pac.  935,  18  Ann. 
Cas.  119.  On  the  other  hand,  it  is  a  legal 
platitude  to  say  that  he  who  alleges  fraud 
or  any  other  material  matter  which  is  de- 
nied must  prove  the  same  according  to  his 
averment,  It  has  been  .established  by  prece- 
dents in  this  state  that  three  things  concur- 
ring will  protect  the  title  of  the  purchaser: 
(1)  He  must  buy  without  knowledge  of  the 
bad  Intent  on  the  part  of  the  vendor;  (2)  he 
must  be  a  purchaser  for  a  valuable  considera- 
tion; and  (3)  he  must  have  paid  the  pur- 
chase money  before  he  had  notice  of  the 
fraud.  It  is  provided  by  section  7397,  L.  O. 
L.,  that  every  conveyance  of  any  estate  or  In- 
terest in  lands  made  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors  or  other 
persons  of  their  lawful  suits  or  demands  as 
against  the  person  so  hindered,  delayed,  or 
defrauded  shall  be  void.  The  effect  of  this  is 
limited  by  two  sections  reading  thus: 

Section  7400:  "The  question  of  fraudulent  in- 
,tent  in  all  cases  arising  under  the  provisions  of 
this  chapter  shall  be  deemed  a  question  of  fact, 
and  not  of  Inw." 

Section  7401:  "The  provisionB  of  this  chapter 
shall  not  be  construed  in  any  manner  to  affect 
or  impair  the  title  of  a  purchaser  for  a  valua- 
ble consideration,  unless  it  shall  appear  that 
such  purchaser  had  previous  notice  of  the  fraud- 
ulent intent  of  his  immediate  grantor,  or  of  the 
fraud  rendering  void  the  title  of  such  grantor." 

[4-t]  Under  the  latter,  one  of  the  essen- 
tials which  the  plaintiff  must  establish  is 
that  the  purchaser  had  previous  notice  of  the 
fraudulent  intent  of  Ids  grantor.     On  this 


point,  it  is  conceded  that  the  Judgment  of 
the  United  States  court  was  not  docketed  in 
Wasco  county,  where  the  land  was  situated, 
until  long  after  the  conveyance  from  Kynls- 
ton to  Fatten.  Sections  210,  211,  and  212^ 
Ii.  O.  L.,  cover  this  subject  permitting  such 
docketing,  and  prescribing  that  from  the 
date  thereof  the  Judgment  shall  be  a  lien 
upon  the  real  property  of  the  defendant 
within  the  county  where  the  same  is  docket- 
ed. For  want  of  compliance  with  this  sec- 
tion there  Was.  no  imputed  notice  to  Pattou 
of  the  determination  of  the  cause  in  the 
United  States  court  There  is  utterly  no  ev- 
idence to  show  that  he  had  any  knowledge 
that  Kynlston  was  indebted  or  obligated  in 
any  manner  whatever  to  the  plaintiff.  There 
la  some  slight  testimony  tSi&t  there  was  a 
rumor  current  among  the  farmers  in  the 
neighborhood  where  the  property  was  situat> 
ed  to  the  effect  that  Kynlston  had  been  sued, 
but  at  the  time  Fatten  resided  in  The  Dalles 
several  miles  distant,  and  no  knowledge 
even  of  this  rumor  is  imputed  to  him  by 
any  witness.  In  CooUdge  v.  Heneky,  11  Or. 
327,  8  Pac.  281.  it  was  decided  that  notice 
of  the  fraudulent  intent  of  a  grantor  in 
cases  of  this  sort  must  be  actual.  It  is  true 
enough  that  this  may  be  proven  by  circum- 
stantial evidence,  but  there  are  no  drcum- 
stances  disclosed  by  the  witnesses  tending 
to  charge  Patton  with  the  necessary  knowl- 
edge of  the  deceit,  if  any,  practiced  by  his 
codefendant 

[9, 10]  We  pass  to  the  inquiry  of  whether 
Patton  paid  a  valuable  consideration  for  the 
land.  To  establish  his  case  the  plaintiff 
called  as  his  first  witness  the  defendant  Fat- 
ton  himself,  thus  representing  him  to  be 
worthy  of  credit,  or  at  least  not  so  infamous 
as  to  be  wholly  unworthy  of  It.  State  v. 
Steeves.  29  Or.  85,  103,  43  Pac.  947.  Green- 
leaf  states  it  thus: 

"When  a  party  offers  a  witness  in  proof  of  his 
cause,  he  thereby  in  general  represents  him  as 
worthy  of  belief."  1  Greenl.  Ev.  (leth  Ed.)  § 
442. 

The  testimony  of  Patton  Is  to  the  effect 
that  on  Sunday,  May  17,  Kynlston  visited 
him  and  offered  the  land  for  sale  subject  to 
a  mortgage  for  $1,000  in  favor  of  the  state 
land  board  with  accrued  interest,  pricing  It 
at  the  sum  of  $1,000  additional,  and  the  bal- 
ance of  unpaid  taxes  amounting  to  $26.31; 
and  that  he  accepted  the  offer.  He  said  he 
had  in  his  possession  $000  belonging  to  his 
son  which  the  latter  bad  earned  from  time 
to  time  and  left  In  his  keeping,  together 
with  $90  of  his  own,  all  of  which  he  kept  In 
a  can  buried  sometimes  in  a  cellar  and  some- 
times In  a  woodshed  at  the  various  places 
where  he  bad  lived  In  Wasco  county; 'that 
he  paid  this  amount  to  Kynlston  on  the  Sun- 
day mentioned,  taking  his  receijit  for  the 
same  which,  at  the  time  he  testified,  had 
been  lost  and  could  not  be  produced;  that 
the  following  morning  he  went  to  the  office 
of  an  attorney  where  the  deed  was'  prepared 
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and  signed  by  Kyulston;  that  be  then  paid 
him  1210.  The  remainder  of  the  considera- 
tion was  $100  which  he  had  previously  loan- 
ed to  kyniston,  making  a  total  of  $1,000. 

in  attempt  was  made  to  discredit  his  tes- 
timony by  showing  that  when  he  was  work- 
in?  for  a  farmer,  plowing  a  82-acre  tract  for 
$l.aO  an  acre,  he  drew  his  money  substan- 
tlnlly  as  fast  as  be  earned  it;  tiiat  once  be 
owed  his  landlord  $6  for  a  month's  house 
rent  and  paid  It  by  cutting  wood;  that  in 
another  Instance  he  was  compelled  to  ask 
credit  for  $16.81  to  buy  feed  for  his  team 
wbile  he  was  cultivating  rented  land;  and, 
finally,  that  shortly  prior  to  the  transaction  in 
question  he  borrowed  $100  and  gave  a  chattel 
mortgage  on  his  team  to  secure  its  payment. 
ITiese  matters  are'satlsfactorlly  explained  by 
Patton's  statement  to  the  effect  that  at  the 
time  he  was  plowing  he  did  not  have  ready 
cash  and  was  compelled  to  use  the  money 
from  time  to  time;  that  he  did  not  have 
available  funds  when  he  owed  the  house  rent, 
and,  not  baving  any  work  on  band,  made 
the  turn  by  cutting  wood ;  and,  lastly,  that 
his  wife  was  afflicted  with  cancer  and  he 
had  borrowed  $100  for  the  purpose  of  send- 
ing her  to  California  for  treatment,  which 
plan  she  abandoned.  The  son  testified  that 
for  practically  four  years  he  bad  been  earn- 
ing money  which,  from  time  to  time,  he  gave 
to  his  father  for  safe-keeping,  and  that-  it 
was  with  his  consent  that  bis  parent  used 
the  money  to  make  the  Initial  payment  to 
Kyniston.  The  latter  testified  to  receiving 
the  money  as  stated  by  Patton ;  and,  finally, 
the  scrivener,  who  prepared  the  deed  and 
took  the  acknowledgment,  declared  that  at 
that  time  be  saw  quite  a  sum  of  money  in 
gold,  estimated  by  him  to  be  $200  or  $300, 
pass  from  Patton  to  Kyniston  as  part  of  the 
transaction. 

Some  unimportant  discrepancies  between 
the  testimony  of  Patton  and  of  Kyniston  are 
pointed  out  as  discrediting  their  statements. 
For  Instance,  the  former  said  that  the  sub- 
ject of  the  transfer  of  the  land  had  not  been 
broached  between  them  until  the  stated  Sun- 
day, while  the  latter  declared  that  he  bad 
wveral  times  before  then  interviewed  Patton 
on  the  subject.  This  clrcuitistance,  together 
with  the  fiact  that  the  greater  part  of  the 
purchase  money  was  paid  before  the  execu- 
tion of  the  deed,  that  no  abstract  was  re- 
quired or  examination  of  the  title  made,  and 
Oat  ftor  a  long  period  of  time  the  money  was 
kept  buried  in  a  can  about  the  house  instead 
of  being  deposited  in  a  bank,  gives  an-  apocry- 
phal flavor  to  the  stories  of  the  witnesses.  On 
the  other  hand,  there  is  nothing  whatever 
to  dlspnte'tbem.  The  plaintiff  has  vouched 
for  the  credibility  of  Patton  and,  while  the 
transaction  taiy  not  have  been  carried  on  by 
a  farm  laborer,  as  PatfOn  was  disclosed  to 
be,  with  the  shme  precaution  that  would 
characterize  a  Blmilar '  aflRatr  condacted  by 


well-trained  badness  iden,  Che  testimony 
clearly  preponderates  in  favor  of  the  defend- 
ants. The  case  is  governed  by  such  prece- 
dents as  Phlpps  V.  WilUs,  supra;  Ball  v. 
Danton,  64  Or.  184,  129  Pac.  1032 ;  Coffey  v. 
Scott,  66  Or.  468,  135  Pac.  88;  Coolldge  v. 
Oberlin,  66  Or.  663,  135  Pac.  167;  Lane  v. 
Myers,  70  Or.  876,  141  Pac  1022,  Ann.  Cas, 
1915D,  649. 

In  brief,  there  Is  nothing  to  show  that  Pat- 
ton had  any  notice  whatever  that  Kyniston 
Intended  to  defraud  any  one.  It  Is  establish- 
ed at  least  by  the  greater  weight  of  testi- 
mony that  he  paid  a  valuable  consideration 
for  the  land  and  that,  too,  before  be  had 
any  notice  either  actual  or  imputed  of  any 
possible  fraud  on  the  part  of  his  codefendant 
The  criticisms  of  the  statements  of  the  wit- 
nesses are  not  sufficient  entirely  to  discredit 
them,  especially  where  the  veracity  of  the 
defendant  Patton  was  indorsed  by  the  plain- 
tiff when  he  called  blm  as  a  witness.  We 
deem  It  annecessary  to  consider  the  question 
urged  by  the  defendants  to  the  effect  that 
without  an  allegation  in  the  body  of  the  com- 
plaint stating  his  appointment  as  trustee, 
words  of  that  kind  In  the  title  are  mere  de- 
scrlptio  personse,  so  that  the  plaintiff  is  su- 
ing in  bis  private  capacity  while  the  proof 
shows  he  is  entitled  to  recover,  if  at  all,  only 
In  the  character  of  a  representative. 

The  decree  of  the  circuit  court  was  right 
and  must  be  affirmed. 

BAKIN,  J.,  took  no  part  in  the  considera- 
tion of  thi^  case. 


WIOKS  V.  SANBORN. 
(Supreme   Court  of   Oregon.     Aug.   1,   1916.) 

1.  Appkai,  and  Bkbob  «es>1099(8)— Law  or 
Case— Motion  fob  Dibbcted  Vkbdict. 

Where  the  evidence  contained  in  the  record 
on  a  second  appeal  is  not  materially  different 
from  that  produced  on  the  first  trial,  the  deci- 
sion on  the  first  appeal,  on  motion  for  directed 
verdict,  that  the  plaintifE  was  entitled  to  have 
the  ]uiy  pass  on  the  evidence,  is  the  law  of  the 
case  on  the  second  appeaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4370;  Dec.  Dig.  <8a> 
1099(§).] 

2.  Tkai.  «s>252(16)— AorioiT  on  Contbaot— 
Insteuction— Appuoation  to  Bvidencb. 

In  an  action  bjr  an  architect  for  the  price 
of  house  plans,  an  instruction  that,  if  tlie  jury 
should  find  that  the  contract  between  plaintiff 
and  defendant  was  that  if  defendant  ^d  not 
build  he  was  not  required  to  pay  (or  the  plans, 
verdict  must  be  for  him,  even  though  he  agreed 
or  promised  to  bnild,  and  yet  did  not  do  so,  and 
that  snch  promise,  if  made,  did  not  change  the 
contract,  was  properly  modified  by  adding,  "un- 
less you  should  find  from  the  evidence  that  It 
was  the  intpjjtion  of  the  parties  to  so  change 
the  contract,"  where  there  was  evidence  that 
a  change  had  been  agreed  upon. 

g3d.  Note.— For  other  cRses,  see  Trial,  Cent 
.  8  606;    Dec..  Dig.  ^8=»252(18).] 
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3.  Tbiai.  ®b>109  —  IvsntxrcnoHS  —  Pbotinob 

OF  JuBY— Law  Question. 
In  an  action  by  an  architect  (or  the  price 
of  honse  plans  ordered  by  B  contractor  acting 
for  the  owner,  where  the  court  instructed  that, 
if  Uie  contractor  was  used  as  the  medium 
through  whom  the  contract  was  made,  then  both 
parties  to  the  action  would  be  bound  by  the 
terms  of  the  contract,  provided  the  contractor 
correctly  represented  them  to  the  respective  par- 
ties, the  quoted  language  of  the  instruction,  that 
if  the  jury  should  fin«f  from  the  preponderance 
of  the  evidence  that  the  contractor  was  not  the 
agent  of  the  owner  "to  the  extent  of  having 
power  to  bind  him,"  unless  he  should  have  fully 
and  honestly  represented  to  the  owner  the  full 
terms  of  the  contract  and  then  have  the  owner 
ratify  them,  was  not  improper,  as  permitting  the 
jury  to  decide  what  the  agent  might  do  by  virtue 
of  bis  authority,  a  question  of  law  for  the  court. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  467-470;    Dec.  Dig.  i8=>199.] 

Department  2.  Ajppeal  from  Circuit  Conrt, 
Clatsop  County;   JT.  A.  Eakln,  Judge. 

Action  by  John  B.  Wicka  against  Frank  H. 
Sanborn.  From  a  lodgment  for  plaintiff, 
defendant  appeals.    Judgment  a£Brmed. 

This  is  the  second  appeal  of  a  dispute  In- 
volving $00.  The  plaintiff  alleges  that  he  is 
an  architect,  that  at  the  request  of  defend- 
ant he  drew  a  set  of  plans  reasonably  worth 
$00  for  a  dwelling  honse,  and  that  the  de- 
fendant has  refused  to  pay  for  the  plans. 
The  answer  avers  that  the  defendant  conr 
templated  the  erection  of  a  dwelling  house, 
that  the  plaintiff  agreed  that  he  would  pre- 
pare a  set  of  plans  with  the  understanding 
that  the  defendant  would  pay  $00  If  he  ap- 
proved the  plans  and  If  he  built  the  house, 
but  no  charge  was  to  be  made  Cor  drawing 
the  plans  If  the  defendant  did  not  approve 
them  or  If  he  did  not  build.  The  reply  tra- 
verses the  averments  of  the  answer.  The 
verdict  of  the  jury  was  for  the  plaintiff,  and 
the  defendant  appealed  from  the  consequent 
judgment. 

G.  C.  Fulton,  of  Astoria,  for  appellant 
Frank  C.  Hesse,  of  Astoria  (A.  W.  Norblad, 
of  Astoria,  on  tiie  brief),  for  respondent 

HABBIS,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  question 
the  refusal  of  the  court  to  direct  a  verdict 
for  the  defendant,  and  also  complain  of  the 
giving  and  refusal  to  give  other  instructions. 
The  negotiations  for  the  plans  were  for  the 
most  part  conducted  by  plaintiff  and  C.  L. 
Houston,  a  contractor.  The  controversy  be- 
tween the  litigants  largely  results  from  their 
variant  claims  concerning  the  authority  of 
Houston.  Wicks  argues  that  Houston  bad 
sufficient  authority  to  make  the  agreement 
relied  upon  by  the  plaintiff,  while  Sanborn 
contends  that  Houston  lacked  the  requisite 
authority.  A  brief  reference  to  the  evi- 
dence is  necessary. 

The  plaintiff  testified  that  Houston  "told 
me*  that  Mr.  Frank  Sanborn  had  asked  him 
to  Inquire  from  me  what  the  cost  would 
be  for  making  a  plan  for  a  house  that  Mr. 


Frank  Sanborn  Intended  to  build.  He  had 
with  him  a  piece  of  paper,  •  •  •  and 
that  paper  was  laid  down,  •  •  •  repre- 
senting the  floor  plan  of  the  bouse.  •  *  • 
I  told  him  the  price  would  be  about  $00  or 
$06;  so  he  said  he  was  going  to  take  it  up 
with  Mr.  Sanborn  and  let  me  know  a  few 
days  afterward."  The  plaintiff  also  testified 
that  Houston  returned  in  a  few  days,  and 
said  that  $90  was  satisfactory  to  the  defend- 
ant and  "to  go  ahead  and  make  up  pre- 
liminary drawings  to  be  submitted  to  Mr. 
Frank  H.  Sanborn  for  his  approval."  Pre- 
liminary drawings  were  then  made  and  turn- 
ed over  to  Houston,  who  "said  he  was  go- 
ing to  take  it  up  with  Mr.  Sanborn."  A  few 
days  afterward,  at  the  request  of  the  defend- 
ant's wife.  Wicks  went  to  Sanborn's  home, 
and  there  discussed  with  the  defendant  and 
his  wife  the  preliminary  drawings,  which 
bad  been  turned  over  to  Houston  and  by 
him  delivered  to  Sanborn.  According  to  the 
testimony  of  the  plaintiff,  Sanborn  was  sat- 
isfied with  the  plans,  after  some  changes 
pursuant  to  "suggestions  made  back  and 
forth,"  and  then  "Mr.  Sanborn  told  me  that 
he  was  going  to  take  the  matter  under  con- 
sideration, when  he  had  gone  over  the  pre- 
liminary drawings,  and  would  let  me  know 
through  Mr.  Houston  in  a  few  days,"  and 
"in  a  few  days  afterwards  Mr.  Houston 
came  into  my  office  with  the  same  prelimi- 
nary dravrings  that  we  had  discussed  at  Mr. 
Sanborn's  house,  and  said  that  the  arrange- 
ment was  satisfactory,  to  go  ahead  with  the 
plans."  The  plaintiff  then  completed  the 
plans  and  "turned  them  over  to  Mr.  Hous- 
ton when  finished,"  as  "Sanborn  said  that 
Mr.  Houston  was  to  build  the  bouse  by  day's 
work  and  that  he  procured  these  plans  for 
him." 

C.  Ii.  Houston,  when  a  witness  for  the  de- 
fendant told  the  jury  that  after  the  pre- 
liminary plans  had  been  submitted  to  San- 
born "he  said  'go  ahead,  I  am  going  to  build 
tbe  house,'"  and  "to  have  the  plans  com- 
pleted then";  and  tbe  witness  then  told 
Wicks  that  Sanborn  had  said  "that  he  was 
going  to  complete  the  house."  Wicks  sub- 
sequently finished  the  plans  and  delivered 
them  to  Houston. 

[1]  On  the  first  appeal  it  was  held  that 
the  plaintiff  was  entitled  to  have  the  jury 
pass  upon  the  evidence  and  that  the  trial 
court  erred  In  directing  a  verdict  for  the  de- 
fendant Wicks  V.  Sanborn,  72  Or.  321,  324^ 
143  Pac.  1007.  And  since  the  evidence  con- 
tained In  the  record  now  presented  to  us  is 
almost  identical  with  and  is  not  materially 
different  from  tbe  evidence  produced  at  the 
first  trial,  the  decision  In  Wicks  v.  Sanborn, 
supra,  on  the  motion  for  a  directed  verdict 
becomes  the  law  of  th«  case  on  this  appeal. 
Haines  t.  Coot  Bay  Navigation  Ca,  40  Or. 
102,  105,  89  Pac,  371.  The  notion  tor  a  di- 
rected verdict  was  properly  denied. 
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ft]  At  tbe  nquest  of  tte  dafendant  tke 
court  instructed  tbe  jury : 

"If  yon  should  find  from  a  proponderano*  of 
the  evidence  that  the  contract  oetweca  nUaintiS 
and  defendant  was  that  if  the  defencnnt  did 
aot  bnild  the  house  in  question,  that  defend- 
ant was  not  required  to  pay  for  the  plans  is 
queatioB,  your  verdict  must  be  for  the  defend- 
ant, even  though  you  should  further  find  that 
defendant  agreed  to  or  promised  to  build  a 
bouse,  yet  did  not  do  aoi  Such  promise,  if  made, 
would  not  change  tbe  contract. 

And  Sanborn  lufw  comptaiHB  because  th* 
oourt  modified  the  instruction  by  adding: 

"Unless  you  should  find  from  the  evidence 
t^at  it  was  the  intention  of  tiie  parties  to  so 
change  the  contract." 

Tbe  contention  1b  that  there  was  bo  evi- 
dence to  Justify  tbe  modification.  We  can- 
not agree  with  the  defendant  in  his  claim 
that  the  testimony  of  Houston  that  Sanborn 
told  him  he  Intended  to  build  was  tbe  only 
evidence  that  could  be  considered  in  deter- 
mining whether  a  change  had  been  agreed 
niwn.  The  discussion  of  the  preliminary 
plans  at  the  Sanborn  home,  and  the  state- 
ment by  Sanborn  that  he  would  "take  tbe 
matter  under  consideration,"  and  then  let 
Wicks  "know  through  Mr.  Houston  in  a  few 
days,"  are  by  no  means  negligible  in  tbe  con- 
sideration of  the  controversy,  and  cannot 
be  ignored,  especially  when  taken  in  connec- 
tion with  what  Houston  says  Sanborn  told 
him  and  what  he  in  turn  repeated  to  Wicks. 

[3]  Objection  Is  made  by  the  defendant  be- 
cause the  court  used  tiie  words  "to  the  ox- 
tent  of  having  power  to  bind  him,"  on  the 
theory  that  the  quoted  words  had  the  effect 
of  permitting  the  Jury  to  decide  what  an 
agent  may  do  by  virtne  of  his  authority, 
which  is  a  question  of  law  for  the  court. 
Tbe  language  complained  of  waa  used  when 
the  court  said: 

"But  I  instruct  yon  that  if  you  find,  from  the 

Ereponderance  of  the  evidence,  that  the  said  C. 
L  Houston  was  not  the  agent  of  the  defendant 
in  this  case  to  the  extent  of  having  power  to 
bind  him,  unless  he  should  have  fully  and  hon- 
estly represented  to  the  defendant  tite  full  terms 
thereof,  and  then  have  defendant  ratify  them, 
then  I  instruct  you" 

— ^In  substance  that  the  defendant  would  not 
be  liable  on  an  assumed  state  of  facts.  The 
coort  bad  previously  told  the  Jury  that,  if 
Houston  was  used  as — 
"the  medium  through  whom  the  contract  was 
made,  then  both  parties  to  this  action  would  be 
bound  by  these  terms,  whatever  you  may  find 
ttiem  to  be,  provided  you  find  that  he  correctly 
represented  them  to  the  respective  parties." 

The  language  excepted  to  nay  iwiear 
awkward,  but  it  did  not  have  tlie  effect  urg^ 
ed  by  defendant,  when  read  in  the  Ught  of 
tbe  whole  charge,  aad  paiticulavly  when 
viewed  in  connection  with  what  immedUto- 
ly  preceded  it  and  wiith  what  foUowed.  it. 

Instruetien  NkK  6  does  not  attempt  to  leave 
to  the  Jury  the  decision  of  a  question  of  law. 
Tbe  court  presented  the  theory  of  each  lltl- 
gant  to  the  Jury  in  a  charge  which  on  tbe 
wb4de  has  tlie  merit  of  being  concise  and 


complete,  and  at  the  same  tiSM  understand- 
able, and  it  was  not  error  to  refuse  to  give 
the  instructions  numbered  8  and  4  request- 
ad  by  tbe  defendant 

The  Jury  found  for  plalntifl  after  a  fair 
trial,  and  the  Judgment  is  therefore  affirmed. 

MOORB,   C.   J.,   and   BBAN  and   BnB>- 
N1GTT,  JJ.,  concur. 


KONBY  V.  LANE  OOUNTT  et  aL 
(Supreme  Court  of  Oregon.   Aug.  1,  1016.) 

1.  CoTmTiKB  *=>195— Taxation— DiBPOsiTioH 
or  Gknebal  Taxks— Statute. 

Under  L.  O.  L.  S§  087,  6278,  giving  county 
courts  authority  over  county  roads  and  power  to 
tax  .for  general  county  purposes,  the  money  so 
raised  may  be  used  upon  county  roads,  for  sec- 
tions 6320,  6321,  authorizing  special  tax  levies 
for  "building  and  Improving"  county  roads  is  not 
an  exclusive,  but  merely  a  supplementary,  meth- 
od of  raising  road  funds. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  |  307;  Dec.  Dig.  <S=>ie5.] 

2.  MxmiCIPAL    COKPOBATIORS    <S>06S— TAXA- 
TION—Chabteb  PBovisioNa— Construction. 

Ehigene  City  Charter,  U  114, 115,  exempting 
the  eit7  fRHn  road  taxes  levlea  by  tbe  county 
court,  refers  only  to  road  taxes  levied  under  li 
O.  L.  SI  6320,  6321,  and  is  hiapplicable  to  gen- 
eral taxes  raised  under  sections  937,  6278,  al- 
though they  are  used  for  road  purposes. 

[Ed.  Note. — ^B>i>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2023-2067;  l>ec. 
Dig.  «=>e58.] 

3.  CouNTiBS  «=>101— Taxation— DiBFOBinoN 
or  Gbnbbai.  Taxes— Statute. 

Budget  Law  (Laws  1013,  p.  458),  requiring 
the  county  court  to  publish  an  estimate  of  the 
amount  required  for  each  departmeat  of  the 
county  government,  merely  requires  an  estiniate 
of  how  much  of  the  general  tax  fund,  as  distin- 
guished from  the  special  road  tax  fund,  will  be 
used  for  read  ynrposea, 

[Ed.  Note^— BV>r  other  cases,  see  Counties, 
Cent  Dig.  |S  300,  306 ;    Dec.  Dig.  «=>101.] 

Depaxtmoit  No.  2.  Apiieal  from  Olrooit 
Court,  Lane  County;  O.  F.  SUpworth,  Judge. 

Taxpayer's  suit  by  L.  N.  Honey  against  the 
County  of  Lane  and  others.  From  a  decree 
sastainlng  a  general  demurrer  to  the  com- 
plaint and  dismissing  the  suit,  plaintlfC  ap- 
pealK.    Affirmed. 

Tbe  plaintiff  is  a  taxpayer  owning  taxable 
real  and  personal  propwty  located  in  the  city 
of  Eugene  in.  Lane  oounty,  Or.  He  brings 
this  suit  in  his  own  behalf  and  that  of  all 
other  taxpayers  similarly  circumstanced. 
Ttiat  city  la  a  municipal  corporation  char- 
tered by  an  act  of  the  legislative  assembly 
of  the  state  of  Oregon  entitled  "An  act  to 
relnoorpocate  the  city  of  Eugene  and  to  re- 
peal all  acts  and  part*  of  acts  in  coi^ct 
theiewltb,"  filed  in  the  office  of  tbe  secretary 
of  6tate  February  18, 1005.  Sections  114  and 
115  of  that  charter  are  here  set  down: 

"The  corporate  limits  of  the  city  of  Eugene 
Shan  embrace  and  the  same  is  hereby  constituted 
an  independent  road  district;  and  the  power 
and  authority  given  by  the  general  laws  of  the 
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atat«  of  Oregon  to  the  ooontv-  tioort  of  Lane 
county,  to-  divide  said  oountr  into  road  districts, 
to  appoint  road  supervisors,  to  la7  out  and  work 
higbwajrs,  and  to  levy  a  tax  upon  aU  taxable 
property  of  said  county  -to  be  used  in  buildintr 
and  improving  tbe  county  roads  shall  not  apply 
or  extend  to  the  territory  witbin  the  limits  of 
the  city  of  Eugene,  but  the  said  territory  and 
the  inhabitants  thereof  are  hereby  excepted  out 
of  the  jurisdiotion  of  said  conrt  upon  said  sub- 
jects; and  the  authority  given  to  the  county 
court  by  general  law  to  manage,  control,  and 
levy  road  poll  taxes,  in  cash,  shall  be  exercised 
within  the  city  of  Eugene  by  the  common  coun- 
cil thereof;  and  all  road  taxes,  including  road 
poll  taxes  levied  upon  or  Mainst  the  property 
and  persons  of  the  city  of  Eugene,  shall  be  ex- 
pended by  the  street  commissioner  thereof  under 
the  direction  of  the  common  council  of  said  city, 
and  authority  is  hereby  given  to  the  common 
council  to  expend  such  portion  of  the  road  taxes 
outside  of  the  limits  of  the  city  upon  the  roads 
leading  to  the  city  as  a  majority  of  the  common 
council  shall  deem  expedient  and  advisable." 
Sec.  114. 

"Authority  is  hereby  given  to  the  common 
council  to  levy  such  tax,  not  exceeding  two  mills 
in  any  one  year,  as  it  shall  deem  necessary,  up- 
on all  taxable  property  in  the  city,  to  be  col- 
lected at  the  same  time  and  in  the  same  manner 
as  the  other  taxes  of  the  city:  Provided,  that 
such  part  thereof  as  the  council  or  street  com- 
missioner shall  direct  may  be  paid  in  labor 
on  the  streets  and  roads,  under  the  direction  of 
the  street  commissioner,  who  shall  have  all  the 
power  and  authority  of  a  road  supervisor  un- 
der the  general  laws  of  the  state."    Sec.  115. 

The  plalntur  avers  that  in  tlie  budget 
framed  by  the  Lane  county  court  on  Decem- 
ber 2,  1915,  under  the  head  of  "roads,"  there 
was  Inserted  the  sum  of  $110,620  to  be  levied 
upon  all  the  taxable  property  In  that  county 
including  that  within  the  city  of  Eugene. 
This  was  incorporated  with  the  larger 
nmonnt  of  $320,683.50,  which  is  denominated 
in  the  budget  "general  fund" ;  the  rate  levied 
to  raise  which  was  8.676  mills.  He  avers 
that  the  part  apportioned  for  roads  amounts 
to  2.79  mills.  He  charges  that  this  tax  was 
extended  on  the  assessment  rolls  and  that 
the  sheriff  of  the  county  will  collect  the  same 
from  the  plaintiff.  He  prays  for  a  cancella- 
tion of  the  extension,  that  the  levy  of  2.79 
mills  be  set  aside  and  held  for  naught,  and 
that  the  sheriff  be  enjoined  and  restrained 
from  collecting  the  same.  A  general  demur- 
rer to  this  complaint  was  sustained,  and  the 
suit  dismissed.    The  plaintiff  appealed. 

O.  H.  Foster  and  S.  P.  Ness,  both  of  Ba> 
gene  (Foster  &  Hamilton,  of  Eugene,  on 
the  brief),  for  appellant.  J.  M.  Devers,  Dlst 
Atty.,  and  H.  W.  Thompson,  both  of  Eugene 
(Thompson  &  Hardy,  of  Eugene,  on  the  brief), 
for  respondents. 

BURNETT,  J.  (afbef  Stating  the  facts  as 
above).  Section  6820,  h,  O.  L.,  as  amended 
by  the  act  of  February  23,  1915,  reads  thus: 

"The  county  court  or  commissiotaers*  court  of 
each  connty  in  the  state  may  levy  a  tax  of  not 
to  exceed  ten  mills  on  the  dollar  on  all  taxable 
property  of  said  county,  at  the  time^of  making 
the  annual  tax  levy  upon  the  previous  year's 
assessment,  which  shall  be  set  apart  as  a  gener- 
al road  fund,  to  be  used  in  the  building  and  im- 
proving the  public  or  county  roads  or  bridges 


on  connty  toads  of  the  ccraal?  in  which  the 
property  is  located.  Said  tax  sbaU  be  paid  in 
money,  and  collected  in  the  same'  manner  as 
other  county  taxes  are  collected,  and  when  so 
collected  shall  be  used  for  read  purposes  only, 
as  provided  in  this  act,  and  seventy  per  cent, 
thereof  shall  be  apportioned  to  the  several  road 
districts  including  districts  composed  of  incor- 
porated cities  and  towns.  In  such  proportion  as 
the  amount  of  taxable  property  in  each  district 
shall  bear  to  the  whole  amount  of  taxable  prop- 
erty in  the  county,  and  the  remaining  tibirty 
per  cent  shall  be  applied  to  roads  in  sudi  local- 
ity in  the  county  as  the  court  may  direct."  Laws 
1915,  p.  138. 

Section  6321,  Ij.  O.  L.,  provides  for  an  ad- 
ditional tax  to  be  voted  by  the  taxpayers  of 
a  road  district  for  the  improvement  of  roads 
therein.    Section  6278  here  follows: 

"All  county  roads  shall  be  under  the  snper- 
viaion  of  the  connty  court  of  the  county  wherein 
the  said  road  is  located ;  and  no  county  road 
shall  be  hereafter  established,  nor  shall  any 
such  road  be  altered  or  vacated  in  any  county  - 
in  the  state,  except  oy  die  authority  of  the  coun- 
ty court  of  the  proper  connty ;  and  each  county 
court  within  this  state  shall  have  the  authority, 
and  it  shall  be  its  duty,  to  supervise,  control, 
and  direct  the  working,  laying  out,  opening,  and 
keeping  in  r^air  of  all  connty  roads  within 
its  county,  and  to  prescribe  the  methods  and 
manner  of  working  the  same ;  to  supervise  the 
construction  and  repair  of  all  bridges  on  the 
county  roads,  and  to  remove  any  supervisors  for 
incompetency  or  disobedience  to  the  orders  of 
said  court.  The  powers  herein  given  may  be 
exercised  directly  by  the  court,  or  through  some 
one  of  its  members  designated  for  that  purpose." 

In  addition  to  the  authority  conferred  by 
section  6278,  h.  O.  L.,  we  find  in  section  937 
that  the  county  court  has  powers  pertaining 
to  county  commissioners  to  transact  county 
business,  among  other  things: 

"(3)  To  establish,  vacate,  or  alter  county  roads 
or  highways  witbm  the  county,  or  any  other 
necessary  act  relating  thereto,  in  the  manner 
provided  by  law;  (4)  to  provide  for  the  erection 
and  repairing,  within  the  county,  of  public  bridg- 
es upon  any  road  or  highway  established  by 
public  authority ;  *  ♦  *  (7)  to  estimate  and 
determine  the  amount  of  revenue  to  be  raised 
for  county  purposes,  and  to  levy  the  rate  neces- 
sary therefor,  together  with  the  rate  required 
by  law  for  any  other  purpose,  and  cause  the 
same  to  be  placed  in  the  hands  of  the  proper 
officer  for  collection;  *  *  ♦  (9)  to  have  the 
general  care  and  management  of  the  connty 
property,  funds,  and  business,  where  the  law 
does  not  otherwise  expressly  provide.    »    •    •  »• 

[1,1]  The  principal  question  to  be  deter- 
mined is  whether  the  county  court  in  the  ex- 
ercise of  its  authority  defined  In  these  sec- 
tions is  restricted  for  necessary  funds  to 
the  special  tax  provided  for  in  section  6320 
revised  in  1915.  It  will  be  observed  that 
the  money  to  be  raised  under  that  section  Is 
to  be  used  exclusively  for  "building  and  im- 
proving" the  public  or  county  roads  or 
bridges  on  such  roads.  In  Klme  v.  Thomp- 
son, 60  Or.  188,  118  Pac.  174,  we  held  that 
it  was  not  mandatory  upon  the  county  court 
to  exercise  the  authority  conferred  by  this 
section;  that  it  was  merely  cumulative  In 
the  matter  of  taxation ;  and  that  the  county 
court  was  not  confhted  to  the  levy  of  this 
special  tax  in  the  furtherance  of  its  effort 
to  improve  the  highway,  nor  deprived  of  ttiB 
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power  oir  applying  othei-  meanB  to  such  a  pur- 
pose. The  general  atrthorlty  conferred  upon 
the  county  court  by  aectlonis  937  and  6278, 
and  the  objects  of  Its  control,  Include  many 
things  besides  the  mere  building  and  im- 
proTtng  of  thoroughfares.  In  section  6320 
nothing  Is  said  auout  the  etpense  of  survey- 
ing or  laying  out  roads,  paying  damages  for 
pn^wrty  taken,  or  for  salaries  of  road  of- 
ficers, and  many  other  things  which  would 
naturally  suggest  themselves  upon  detailed 
examination  of  legitimate  expenses  connected 
with  the  general  road  system  of  a  county. 

The  statutory  grant  of  authority  by  the 
leglslatlTe  department  of  the  state  as  above 
described  is  ample  sanction  for  the  county 
court  to  apply  to  the  operation  of  Its  road 
system  money  drawn  from  the  general  re- 
sources of  the  county  Independent  of  or  In  ad- 
dition to  the  restricted  levy  provided  for  In 
sections  6S20  and  6321.  As  held  In  Kime  v. 
Thompson,  supra,  the  fond  authorized  in 
these  latter  sections  Is  cumulative  and  per- 
misslTe.  Specific  and  exclusive  road  taxes 
were  those  from  which  the  charter  of  Eugene 
originally  exempted  that  municipality.  They 
are  the  only  funds  to  which  the  restricted 
designation  of  "road  taxes"  used  In  the  city's 
Incorporating  act  is  applicable.  All  others 
are  referable  to  the  ordinary  dominion  of  the 
county  over  its  municipal  affairs,  as  a  branch 
of  the  government  vested  with  the  taxing 
power.  It  would  cripple  the  general  author- 
ity of  the  county  court  If  it  were  required 
to  depend  exclusively  upon  a  special  fund 
applicable  alone  to  the  mere  bul^ldlng  and  Im- 
proving of  public  roads.  The  special  tax  de- 
scribed In  section  6320  must  perforce  be  ap- 
portioned among  all  the  districts  throughout 
the  county  including  cities  and  towns  in  the 
classification  therein  described.  The  dis- 
tricts get  70  per  cent,  whether  needed  or  not. 
The  county  has  only  30  per  cent  and  is  re- 
stricted In  Its  disbursement  to  mere  build- 
ing and  improvement  None  of  that  mouey  Is 
applicable  to  any  other  of  the  numerous  ex- 
penses necessarily  incident  to  road  matters. 
The  thickly  populated  centers  would  have 
mouey  to  waste  while  the  outlying  highways 
would  become  Impassable  for  want  of  means 
to  repair  them  and  new  roads  would  be  out 
of  the  question.  It  Is  not  reasonable  to 
construe  section  6320  so  as  to  make  it  a  hob- 
ble Instead  of  a  help  to  the  county  in  its 
progress  towards  good  roads.  It  was  evl-' 
deotly  Intended  to  supplement  the  general  re- 
sonrces  of  the  county  and  was  not  designed 
to  contract  them.  The  conclusion  that  the 
coonty  may  flnancb  Its  road  system  with  mon- 
ey raised  by  general  taxation  and  is  not  com- 
pelled to  resort  to  the  additional  scheme 
authorized  by  sections  6320  and  6321  renders 
it  nnitecessary  to  determine  whether  the 
charter  provisions  already  quoted  are  super- 
seded by  the  general  law  embodied  in  the  lat- 
est form  of  section  6320  contemplatlog  dis- 


tribution of  money  among  cities  and  towns 
which  happen  to  be  separate  road  districts 
as  well  as  among  rural  districts. 

[3]  The  question  is  not  affected  by  chapter 
234  of  the  Laws  of  1013,  known  as  the 
"Budget  Law,"  which  requires  the  county 
court  to  publish  befbreband  an  estimate  fut' 
ly  Itemized  showing  under  separate  heads 
the  amount  required  for  each  department  o£ 
the  county  government  among  other  things, 
for'  the  Improvement  and  maintenance  of 
public  highways,  roads,  streets,  bridges,  the 
construction,  operation,  and  maintenance  of 
each  public  utility,  etc  Having  reached  the 
conclusion  In  Elme  v.  Thompson,  supra,  that 
the  county  court  has  the  right  to  use  the  gen- 
eral fund  for  road  purposes  it  is  plain  that 
the  budget  law  merely  requires  an  estimate  of 
how  much  of  that  general  fund,  as  distln-. 
gulshed  from  the  special  fund  named  la  sec- 
tion 6320,  will  be  expended  for  that  purpose. 
In  short  the  general  fund  is  derivable  from 
taxation  upon  all  taxable  property  within' 
the  county  wherever  situated.  It  may  be 
applied  to  the  operation  of  the  road  system 
of  the  county.  The  portion  thus  used  is  not 
technically  a  road  tax,  which  term  may  be 
applied  In  strictness  only  to  the  levy  author- 
ized by  sections  6320  and  6321. 

The  demurrer  to  the  bill  was  properly  sus- 
tained, and  the  decree  is  affirmed. 

MOORE,  0.  3.,  and  BEAN  and  BENSON, 
JJ.,  concur.  HAKBIS  and  EAKIN,  JJ.,  took 
no  part  In  the  consideration  of  this  case. 


KREINBBING  v.  MATHEWS  'et  ui.    - 
(Supreme   Court  of   Oregon.     July  18,   1016.) 

1.  Mortgages    ®=s>454  (3)— AcnoN   TO   Fobb- 
CLOSE— JDciurrABLE  Defense. 

In  a  suit  to  foreclose  a  purchase-money 
mortgage,  an  answer,  admitting  the  making  of 
the  mortgage,  but  alleging  that  the  mortgagee 
falsely  represented  that  he  was  the  owner  of 
the  land  described  in  the  mortgage,  and  that  it 
was  free  from  all  incumbrances,  and  that  there 
was  valuable  timber  on  it  which  he  owned,  and 
that  the  mortgagor  relying  upon  such  false  rep- 
resentations purchased  and  received  a  general 
warranty  against  incumbranceB,  that  the  pur* 
chase  money,  except  the  mortgage  note  in  suit 
had  been  paid,  and  that  the  outstandint^  and 
unexpired  right  to  cut  and  remove  the  timber 
amounted  to  more  than  the  note  so  that  there 
was  a  total  failure  of  consideration  to  the  mort- 
gagor's damage,  if  insufficient  as  a  counter- 
claim, contained  all  the  elements  of  a  valid  de- 
fensive answer,  good  in  equity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1323;   Dec.  Dig.  «s>454(8).I 

2.  mortoaqks'  4=>415(2)  —  robeolobubs  — 
Covenants. 

Such  outstanding  and  unexpired  right  to 
cut  and  remove  timber  was  a  breach  of  the  cov- 
enant against  incumbrances  which  would  have 
to  be  disposed  of  before  equity  would  foreclose 
the  purchase-money  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |i  121»-1222;  Dec.  Dig.  <8=»415(2).J 
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3.  Covenants  «=>M— Snanr— Bbbach. 

An  outstandinf  title  does  not  breach  a  oot- 
enant  of  seisin  going  to  a  paramount  right  to 
the  fee  and  poaseasion  until  there  ia  an  eviction 
or  something  eqnivalent  thereto. 

[Ed.  Note.— For  other  casea,  see  Covenanta^ 
Cent  Dig.  {{  104-109;   Dec.  Dig.  «=>M.} 

4.  COTKNANTS   «=>96(4)    —  InCUUBBARCKS  — 

Bbeaoh. 
An  outstanding  mortgage  breaches  a  cove- 
nant against  incumbrances  when  the  deed  ia  de- 
livered. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  S  116;   Dec.  Dig,  ®=»96(4).] 

5.  Covenants  <Ss>94,  06(2>— Seisin— Bbbach 

—Do  WEB. 

An  outstanding  right  of  dower  is  not  tech- 
nically an  incumbrance,  but  an  interest  in  the 
fee  covered  by  a  covenant  of  seisin,  instead  of 
by  covenants  against  incumbrances. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  104r-109,  112;  Dec.  Dig.  <S=>94, 
86(2).] 

6.  Loos    AND     LOOOINO    «=»3  (10)  —  CONVET- 
AHCE8 — CONSTBUOTION. 

A  conveyance  of  all  the  timber  on  desig- 
nated land,  coupled  with  a  condition  that'  it 
should  be  removed  within  ten  years  from  the 
date  thereof,  amounted  only  to  a  sale  of  all  the 
.timber  the  grantee  could  cut  and  remove  be- 
fore that  date. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  S  9 ;   Dec.  Dig.  <S=33(10).] 

7.  Appeal    and    Ebrob    ^=31121— Reuand— 
Leave  to  Apply  fob  Fobtheb  Relief. 

In  a  suit  to  foreclose  a  purchase-money 
mortgage  in  which  the  mortgagor  set  up  the 
equitable  defense  of  the  mortgagee's  incum- 
brance created  by  a  conveyance  of  the  timber 
with  the  right  to  remove  it,  but  where,  in  view 
of  the  grantee's  failure  to  cut  and  remove  any 
timber,  the  mortgagor's  damage  was  but  small, 
and  it  reverted  within  six  months,  the  cause 
will  be  remanded  and  continued  to  the  expira- 
tion of  the  time  for  removal,  so  that  damages 
might  then,  be  ascertained. 

(Sa.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4418,  4419;  Dec.  Dig.  <S=3 
1121.] 

Department  1.  Appeal  from  Circuit  Court, 
Columbia  County;   J.  A.  Eakln,  Judge. 

Suit  by  FranlL  H.  Kreinbrlng  against  L.  P. 
Matbews  and  wife.  Decree  for  defendants, 
and  plaintur  appeals.  Cause  remanded,  .wltb 
directions. 

Tbls  Is  a  'suit  to  foreclose  a  purchase-mon- 
ey mortgage  upon  the  southwest  quarter  of 
tbe  northeast  quarter  and  the  northwest  quar- 
ter of  tbe  southeast  quarter  of  section  25, 
township  6  north,  range  5  west,  W.  M.,  In 
Columbia  county.  Tbe  answer  admitted  tbe 
making  of  the  mortgage,  but  set  up  as  an  af- 
firmative defense  that  on  July  14, 1910,  plain- 
tiff falsely  represented  to  defendants  that  be 
was  tbe  owner  of  tbe  land  described  in  tbe 
mortgage  and  that  It  was  free  from  all  in- 
cumbrances; that  there  was  valuable  tim- 
ber upon  the  southwest  quarter  described  In 
said  mortgage,  and  plaintiff  falsely  and 
fraudulently  represented  that  he  owned  said 
timber;  that  plaintiff,  relying  upon  these 
false  representations,  purchased  the  tract  de- 
scribed in  said  mortgage  for  tbe  sum  of  $3,- 
500,  and  received  from  plaintiff  and  bis  wiite 


a  general  .warranty  tberefor  containing  a 
covenant  against  Incumbrances  of  all  kinds; 
that  defendant  paid  all  the  purchase  price 
except  $626,  to  secure  which  he  gave  the 
mortgage  and  note  sued  upon;  that  at  the 
time  said  contract  was  entered  into  there 
was  a  valid  and  outstandlxvg  right  In  one  M. 
J.  Kinney  to  cut  and  remove  tbe  timber  uiwn 
said  southwest  quarter  for  the  term  of  tea 
years,  which  right  does  not  expire  tmtll  De- 
cember 6,  1916;  that  such  Interest  in  said 
timber  was  conveyed  by  Kinney  to  tbe  Ap- 
pledale  Land  Company,  which  corporatioa 
now  holds  tbe  same;  that  the  existence  of 
such  Interest  was  Icnown  to  plaintiff,  but  was 
not  known  to  defendants  when  the  contract 
was  entered  into ;  that  the  value  of  said  tim- 
ber and  the  right  to  remove  the  same  is  the 
sum  of  $750;  that  there  has  been  a  total  fail- 
ure of  the  consideration  for  .which  said  note 
and  mortgage  was  given;  and  that  plaintiff 
has  been  damaged  in  tbe  sum  of  $750.  Plain- 
tiff replied  denying  the  new  matter  In  the  an- 
swer, and  alleged  that  at  the  time  of  said 
transfer  defendants  had  full  knowledge  re- 
garding the  title  to  said  timber.  There  were 
findings  and  a  decree  for  defendants  cancel- 
ing tbe  mortgage  and  for  costs,  from  which 
plaintiff  appeals. 

Sam  M.  Johnson,  of  Portland  (J.  J.  Flts> 
gerald,  of  Portland,  on  the  brief),  for  appel- 
lant Jerry  E.  Bronaugh,  of  PorUand  (Bron> 
augb  &  Bronaugh,  of  Portlanid,  on  the  brief), 
for  respondents. 

McBRIDE,  J.  (after  stating  the  facts  aa' 
above).  [1]  It  is  argued  by  plaintiff  that  the 
defendants'  answer  presents  a  counterclaim 
for  unliquidated  damages  and  nothing  more, 
and  that,  such  being  the  case.  It  cannot  be 
successfully  urged  in  this  proceeding;  but  it 
is  more  than  a  mere  counterclaim.  It  is 
pleaded  not  only  as  sudi,  but  also  as  an  equi- 
table defense.    By  it  defendants  say: 

"It  is  tme  we  gave  this  mortgage,  but  the 
consideration  of  the  mortgage  was  falsely  rep- 
resented to  l>e  a  tract  of  unlneumbered  land. 
We  now  find  tliat  there  is  upon  it  an  incum- 
brance which  diminishes  its  represented  value 
to  the  extent  of  more  than  the  amount  of  the 
mortgage.  We  are  willing  to  discharge  the 
mortgage  so  soon  as  the  plaintiff  shall  have  ex- 
tinguished tbe  incumbrance.  If  plaintiff  de- 
clines to  do  this,  we  are  entitled  to  have  the 
value  of  the  incumbrance  deducted  from  the 
amount  of  the  mortgage." 

This  Is  not  like  the  case  of  an  outstanding 
claim  of  title.  Here  is  an  incumbrance  at 
record  plain  and  incontestable  which  Its  own- 
er declines  to  extingoisb  without  compensa- 
tion. In  such  a  case,  it  would  be  extremely 
inequitable  to  require  the  defendant  to  pay 
for  what  It  is  probable  .he  will  never  get 
and  relegate  him  to  a  remedy  upon  a  cove- 
nant against  IncumbiaBces  whicdi  covenant 
.was  broken  when  his  deed  wae  delivered. 
Conceding  for  the  purposes  of  this  case  that 
the  answer  is  insufficient  as  a  counterclaim. 
It  contains  all  tbe  etanenta  at  a  valid  de- 
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teulTe  answer,  and  wu  OTldeutiy  so  treated 
by  the  court  below.  We  at*  of  the  opinion 
tbat  the  evidence  suatalns  the  findings  of  the 
court  below  as  to  the  facts,  and  this  conclu- 
sion leaves  for  our  consideration  the  question 
of  the  soffldency  of  these  facts  to  Justify  the 
decree  rendered. 

[2]  Under  most  circumstances,  a  vendee  of 
land  will  not  be  permitted  to  set  up  an  out- 
standing title  as  a  defense  to  a  suit  brought 
against  him  to  foreclose  a  mortgage  for  the 
purchase  money.  Sdgar  ▼.  Golden,  36  Or. 
448,  48  Pac.  1118,  60  Pac  2;  Farmers'  Nat 
Bank  V.  Gates,  33  Or.  888,  54  Pac.  205,  72  Am. 
St  Rep.  724 :  Gennes  v.  Peterson,  64  Or.  378, 
103  Pac.  515;  Abbott  r.  Allen,  2  Johns.  Ch. 
(N.  Y.)  519,  7  Am.  Dec.  654.  A  distinction 
seems  to  be  made  In  some  of  the  cases  between 
an  outstanding  title  which  affects  the  seisin 
and  goes  to  a  paramount  right  in  the  fee  and 
possession,  and  a  mei^  Incumbrance  such  as 
an  outstanding  mortgage.  In  the  latter  case, 
it  has  been  held  that  the  outstanding  incum- 
brance must  be  disposed  of  before  equity  will 
foreclose  the  purchase  money  mortgage.  Van 
Riper  v.  Wiiyams,  2  N.  J.  Bq.  407.  In  Ab- 
bott V.  Allen,  supra.  Chancellor  Kent,  after 
stating  that  as  a  general  rule  a  failure  or 
defeat  of  title  cannot  be  set  np  by  the  vendee 
to  defeat  a  suit  to  foreclose  a  purchase  mon- 
ey mortgage,  uses  this  language: 

"Perhaps  an  outstanding  incumbrance,  either 
admitted  by  the  party  or  diown  by  the  record, 
may  form  an  ezoeptioa,  in  cases  ot  covenant 
against  incnmbianoes.  Some  dicta  in  the  books 
(see  Sergeant  Maynard's  case,  2  Freeman  1,  and 

1  Yes.  88)  seem  to  look  to  tbat  point  but  I  have 
formed  no  opinion  respecting  n." 

The  distinction  between  a  defense  of  an 
outstanding  title  and  an  outstanding  Incum- 
brance is  shown  by  contrasting  two  cases 
decided  by  the  same  court  and  rei>orted  in 
the  same  volume,  namely.  Van  Riper  v.  Wil- 
liams, supra,  and  Yan  Waggoner  v.  McEwen, 

2  N.  J.  Eq.  412.  In  the  former  case  the  de- 
fense to  the  foreclosure  of  a  purchase-money 
mortgage  was  that  there  was  an  unpaid 
mortgage  outstanding  when  the  vendee  pur- 
diased,  and  It  was  held  tbat  the  plolntilT 
could  not  have  a  decree  of  foreclosure  until 
the  outstanding  mortgage  was  disposed  of. 
In  the  latter  case,  the  defense  was  that  there 
was  an  outstanding  title  to  a  part  of  the 
land,  and  that  no  decree  of  foreclosure  should 
be  made  until  the  plaintiff  should  have  pro- 
cured such  title  for  defendant,  or  that,  fall- 
ing in  that,  the  value  of  the  tract  owned  by 
other  parties  should  be  deducted  from  the 
mortgage  given  for  the  purchase  price.  The 
court  held  that  defendant  must  rely  on  the 
covenants  In  his  deed,  there  having  been  no 
eviction.  The  reason  for  this  distinction 
seems  soand. 

[S-i]  A  covenant  for  title  Is  not  broken  un- 
til there  Is  an  eviction  or  something  equiva- 
lent thereto,  while  a  covenant  against  in- 
cnmbrances  Is  broken  when  the  deed  is  de- 
livered If  such  Inoambrance  actually  exists; 


In  the  case  of  Olenn  t.  Whipple,  12  N.  J.  Eq. 
60,  this  distinction  seems  to  be  Ignored,  bat 
an  examlnatioa  ot  tbat  ease  shows  that  the 
defense  set  up  was  an  outstanding  right  of 
dower,  which  according  to  most  authorities 
is  not  technically  an  incumbrance,  bat  an 
Interest  la  the  fee  and  oorered  by  covenants' 
of  seisin  Instead  of  those  against  Incum- 
brances. Johnson  ▼.  Blmen,  04  Tex.  168,  69 
S.  W.  258, 62  L.  R.  A.  162, 86  Am.  St  Rep.  846 ; 
SheU  V.  Duncan,  81  a  0.  647,  10  &  E.  830, 
5  L.  B.  A.  821 ;  Bostwlck  r.  Williams,  36  111. 
65,  85  Am.  Dec.  885.  In  Kobnen  v.  Parker, 
66  N.  J.  Eq.  286,  88  AtL  641,  this  case  is  not- 
ed as  among  those  where  an  outstanding 
title  is  attempted  to  be  set  op  as  a  defense 
to  the  foreclosure  of  a  purchase-money  mort- 
gage. TUa  case  (Kuhnen  v.  Parker)  ftiDy 
supports  the  contention  of  deffeodant  In  the 
case  at  bar. 

[6]  The  conveyance  from  WeUs  to  Kinney 
purports  to  sell  and  convey  all.  the  timber 
upon  the  southwest  quarter  designated  In  the 
deed  conpled  with  a  condition  that  it  shall 
be  removed  within  ten  years  from  the  date 
thereof,  which  limitation  would  expire  on 
December  6,  1916.  Such  a  conveyance 
amounts  only  to  a  sale  of  all  the  timber  that 
the  grantee  can  cut  and  remove  before  that 
date.  Anderson  v.  Miami  Dumber  Co.,  69 
Or.  159, 116  Pac.  1056L  And  the  right  created 
by  It  Is  an  Incumbrance.  Adams  v.  Reed,  11 
Utah,  480,  40  Pac.  720;  Stambaugh  v.  Smith, 
23  Ohio  St  684 ;  Catbcart  v.  Bowman,  6  Pa. 
317.  We  are  satisfied  tbat  plaintlft  delib- 
erately misled  defendants  into  b^evlng  that 
the  timber  upon  the  southwest  quarter  de- 
scribed was  unsold,  and  that  the  purchase 
would  not  have  been  made  or  the  mortgage 
given  but  for  this  ftandnlent  mlsr^reaenta- 
tlon. 

[7]  But  having  arrived  at  this  conclusion, 
we  are  conftonted  with  another  difficulty. 
The  damage  which  defendants  are  likely  to 
suffer  is  largely  prospective.  What  little  tes- 
timony defendants  have  Introduced  on  that 
subject  indicates  that  the  value  ct  the  tim- 
ber is  about  9700,  and  that  the  grantees  of 
Kinney  assert  the  right,  whldi  they  undoubt- 
edly have,  to  remove  It ;  but  the  fact  remains 
tbat  up  to  December  7,  1014,  they  had  not 
removed  a  stl(^  of  It,  and  it  la  possible  and 
even  probable  that  they  have  not  done  ao 
yet  and  may  never  do  so.  If  they  remove 
the  timber,  defendants  should  have  credit 
upon  the  mortgage  for  Its  valae.  If  they 
do  not  remove  it  by  December  6,  1910,  de- 
fendants' damage  by  reason  of  the  incum- 
brance will  be  comparatively  small,  and  it 
would  be  manifestly  unfair  to  allow  blm 
credit  for  the  valoe  of  the  timber  with  the 
possibility  tbat  It  may  within  less  than  six 
months  revert  to  him.  The  rule  adopted  iu 
Yan  Blper  v.  Williams,  supra,  seems  to  be  the 
fair  one,  namely,  to  bold  np  the  foreclosure 
until  the  inoumbrance  Is  extingolsbed.  The 
same  rule  la  stated,  though  Its  application 
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was  not  deemed  necessary,  in  Kubnen  t. 
Parker,  supra.  It  Is  one  of  the  attributes  of 
equity,  and  its  dilef  excelleney,  tliat  it  will 
reach  out  and  administer  specific  relief  ao- 
cording  to  the  exigencies  of  the  particular 
case,  and  in  tlila  instance  we  think  that  ab- 
solute justice  will  be  promoted  by  remanding 
this  cause  to  the  circuit  court  and  directing 
its  continuance  there  until  after  December 
5,  1916,  and  then  permitting  the  parties  to 
frame  issues  by  way  of  supplemental  com- 
plaint or  answer  in  which  the  actual  dam- 
age done  by  reason  of  the  Incumbrance  can 
be  stated,  litigated,  and  ascertained.  Mean- 
while the  costs  of  this  appeal  will  abide  the 
final  determination  of  the  suit. 

MOOKB,  C.  J.,  and  BURMBTT  and  BON- 
SON,  JJ.,  concnr. 


PATTON  T.  WITHTCOMBB,  Governor. 
(Supreme  C!ourt  of  Oregon.    July  14,  1916.) 

1.  Statutes  «=»130,  150,  New,  vol.  2  Key-No. 
Series— Initiative    Statutes— Leqislativb 

The  Constitution  does  not  deny  to  the  Iieg- 
islature  the  right  to  amend  or  repeal  a  statute 
enacted  by  the  people  in  the  exercise  of  the 
initiative. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  198:   Dec.  Dig.  «=9l30.] 

2.  Statutes  «s9l60,  New,  vol.  2  Key-No. 
Series— RxFEAi.—CoNSTiTnTiONAi,  Rxquikb- 

HENTS. 

EJven  though  an  independent  act,  complete 
within  itsetf,  works  a  repeal  by  implication, 
the  repealing  statute  is  not  pregnable  for  fail- 
ure to  observe  Const,  art.  4,  §  22,  declaring  that 
no  act  shall  be  revised  or  amended  by  mere 
reference  to  its  title,  but  the  act  amended  afaoU 
be  set  forth  at  full  length. 

3.  Blkctioms  i$=>120  — PaiUABiES— FiuifO 
FOR  Nomination — Statutes— Validity. 

Although  Laws  1913,  p.  183,  forbids  nomi- 
nation of  candidates  for  puoUc  office  by  political 
parties  except  as  provided  by  L.  O.  L.  §§  3349- 
3391,  inclusive,  as  to  direct  primaries  the  Leg- 
islature, by  Laws  1915,  p.  124,  provided  an  ad- 
ditional method  of  nomination  by  filing  and 
payment  of  fees  which  is  valid  in  view  of  the 
tacts  that  the  Legislature  may  amend  an  initi- 
ated statute,  and  that  there  is  no  conflict 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  <^=»120.] 

4.  Constitutional  Law  €=>205(2)  —  EicEC- 
TiONS  ^=>21  —  Nominations  —  Fbee  and 
Equal  Elections— Pbivileoes  and  Im- 
munities. 

Laws  1915,  p.  124,  providing  for  nomina- 
tions for  primaiy  elections  by  payment  of  fee, 
as  a  method  additional  to  that  of  Laws  1913, 
p.  183,  providing  for  nominations  without  fee 
on  petition,  is  not  invalid  as  violating  Const. 
art.  2,  f  1,  requiring  all  elections  to  be  free 
and  equal,  or  article  1,  S  20,  prohibiting  priv- 
ilege or  immunity  legislation,  since  no  distinc- 
tion is  made  on  the  ballot,  and  the  candidate 
may  elect  the  method  he  will  follow. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  SS  596-606,  615,  618-621: 
Dec.  Dig.  «=>205(2);  EUections,  Cent  Dig.  | 
15;   Dec  Dig.  «S=»21.] 

In  Banc.  Original  proceeding  in  mandamus 
by  H.  M.  Patton  against  James  Withycombe, 


Governor,  wherein  defendant  filed  demnrrer. 
Demurrer  sustained. 

Upon  the  petition  of  H.  M.  Patton  an  al- 
ternative writ  of  mandamus  was  issued  by 
this  court,  directing  James  Withycombe,  as 
Governor  of  Oregon,  to  refrain  from  issuing 
a  proclamation,  declaring  that  Gus  G.  Moser, 
A.  W.  Orton,  Conrad  P.  Olson,  S.  B.  Huston, 
and  Robert  S.  Farrell  were  nominated  at  the 
primary  election  as  the  Republican  candi- 
dates for  the  five  offices  of  state  senator  for 
the  Thirteenth  senatorial  district,  and  to  re- 
frain from  Issuing  certificates  of  nomination 
to  any  of  those  persons,  and  that  the  Governor 
proclaim  that  the  petitioner  was  nominated, 
and  issue  hiin  a  certificate  of  nomination,  or 
show  cause  for  dot  doing  so.  The  defendant 
filed  a  demurrer,  and  consequently  the  ques- 
tions for  discussion  arise  out  of  the  allega- 
tions found  in  the  writ.  A  general  primary 
nominating  election  was  held  throughout  the 
state  on  May  19,  1916,  for  the  nomination  of 
candidates  for  different  offices,  including 
five  senatorshlps  for  the  Thirteenth  senatori- 
al district,  which  comprises  Multnomah  coun- 
ty only.  Complying  with  the  direct  primary 
nominating  elections  law,  H.  M.  Patton  filed 
a  petition  with  the  secretary  of  state  as  a 
candidate  for  the  Republican  nomination  for 
the  office  of  state  senator  in  the  Thirteenth 
senatorial  district  Gus  C.  Moser,  A.  W.  Or- 
ton, Conrad  P.  Olson,  S.  B.  Huston,  and  Rob- 
ert S.  Farrell  each  filed  a  declaration  of 
candidacy  for  the  Republican  nomination  for 
the  office  of  state  senator  for  the  Thirteenth 
senatorial  district  with  the  secretary  of  state, 
and  paid  the  fees  prescribed  by  chapter  124, 
Laws  of  1915.  The  name  of  the  petitioner, 
as  well  as  the  names  of  the  other  five  per- 
sons, were  printed  as  <^ndldates  for  the  Re- 
publican senatorial  nominations  on  all  of  the 
official  primary  nominating  ballots  which 
were  submitted  to  and  used  by  the  voters  of 
the  Republican  party  in  Multnomah  county. 
A  canvass  of  the  votes  cast  at  the  primary 
election  showed  that  Moser,  Orton,  Olson, 
Huston,  and  Farrell  each  received  more  votes 
than  Patton.  It  is  alleged,  however,  that  the 
five  persons  mentioned  were  not  lawful  can- 
didates, for  the  reason  that  the  act  of  1915 
is  void,  that  Patton  received  more  votes  than 
any  other  lawful  candidate,  and  that  there- 
fore he  is  entitled  to  a  certificate  of  nomina- 
tion. 

W.  T.  Hume,  of  Portland,  for  petitioner. 
George  M.  Brown,  Atty.  Gen.,  for  defendant. 
F.  W.  Mulkey,  of  Portland,  amicus  curlm. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  argument  of  the  petitioner  pro- 
ceeds upon  the  theory  that  the  legislative  act . 
of  1015  is  unconstitutional  because  it  requires 
the  payment  of  a  fee,  that  all  persons  who 
followed  that  statute  were  unlawful  candi- 
dates ;   and  that  therefore  all  votes  cast  for 
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those  penon*  mre  deposited  for  unlawful 
candidates  and  should  not  be  counted.  Tbe 
petitioner  annoonoed  bis  candidacy  in  com- 
pliance with  the  prOTialotta  of  the  direct  pri- 
mary nominating  electloDS  law,  which  was 
adopted  by  the  people  in  the  exercise  of  the 
sovereign  right  of  initiative  at  the  graeral 
election  held  on  Jnne  6, 1004  (chapter  1,  Laws 
1905 :  2  I.W  O.  Ih.  if  3340  to  3391.  Indnslve), 
but  the  other  five  persons  filed  their  declara- 
tions of  candidacy  In  the  manner  prescribed 
by  the  legislative  act  foand  In  chapter  124, 
Laws  1915.  The  direct  primary  nominating 
elections  law  permits  a  person  to  become  a 
candidate  for  a  party  nomination  by  filing  a 
petition  signed  by  a  specified  number  of  vot- 
ets  belcmglng  to  that  party,  but  no  fee  is  re- 
quired to  be  paid  by  the  candidate.  If  the 
petition  is  signed  by  the  required  number  of 
voters.  It  must  be  filed  without  the  payment 
of  any  'fee.  and  tbe  name  of  tbe  candidate 
must  be  printed  on  the  official  ballot.  The 
legislative  act  of  1916  provides  that: 

"Any  registered  elector  may  become  a  candle 
date  for  bis  or  her  party's  nomination  for  any 
office  to  which  he  or  she  la  constitutionany 
eligible  *■  *  *  in  addition  to  tbe  method 
now  provided  by  law.  by  filing  declaration  of 
his  or  her  candidacy,  as  herein  provided  and  ac- 
companying said  declaration  with  the  required 
filing  fee." 

The  fees  are  fixed  at  $150  for  United 
States  senator;  $100  for  offices  to  be  voted 
for  in  the  state  at  large,  except  national  com- 
mitteemen, delegates  to  national  party  con- 
ventions and  presidential  electors;  $100  for 
representatives  In  Clongress;  $50  for  certain 
district  offices ;  $20  for  county  offices,  except 
district  offices  within  the  county;  $10  for 
senator  and  representative  in  the  Legisla- 
ture;  $15  for  national  committeemen,  dele- 
gates to  national  party  conventions  and  pres* 
identlal  electors;  and  $5  for  district  pfflces 
within  the  county.  Upon  the  filing  of  tbe 
declaration  and  the  payment  of  tbe  required 
fee,  "said  candidacy  shall  be  deemed  com- 
plete." and  the  name  of  such  candidate  is 
then  "printed  upon  the  official  ballot  at 
tbe  ensuing  primary  election,  and  no  addi- 
tional signatures  or  fees  shall  be  required  to 
make  said  candidacy  complete  and  effective." 

(1-31  While  the  Constitution  does  not  deny 
to  the  Legislature  the  right  to  amend  or  re- 
peal a  statute  enacted  by  the  people  In  the 
exercise  of  the  initiative  (Straw  v.  Harris, 
64  Or.  424,  431,  103  Pac.  777),  yet  it  Is  plain 
tliat  the  legislative  act  of  1915  was  not  de- 
signed to  amend,  revise,  or  repeal  the  initia- 
tive statute  of  1904,  and  consequently  the 
second  act  was  not  passed  in  violation  of 
section  22,  art.  4,  of  tbe  state  Ckmstltution, 
which  declares  that: 

"No  act  shall  ever  be  reyised  or  amended  by 
mere  reference  to  its  title,  but  the  act  revised 
or  section  amended  shall  be  set  forth  and  pub- 
lished at  full  length."  Sheridan  v.  City  of 
Salem,  14  Or.  3S8,  337,  12  Pac.  025 :  State  v. 
Bogers,  22  Or.  &i&,  865,  30  Pac.  74. 

Even  though  an  Independent  act,  complete 
within  Itself,  works  a  repeal  by  implication, 


the,  repealing  statute  is  not  pregnable  on  ac- 
count of  a  failure  to  observe  section  22,  art. 
4.  Warren  v.  Crosby.  24  Or.  558,  563,  34 
Pac.  661 ;  Northern  Counties  Trust  v.  Sears. 
30  Or.  388,  399,  41  Pac.  931,  35  L.  R.  A.  188. 
Tbe  second  s^tatute  employs  the  most  positive 
language  in  expressing  its  purpose.  The  ti- 
tle Introduces  the  act  by  declaring  that  it  is 
"an  additional  method,  whereby  electors  may 
become  candidates  for  party  nominations." 
Section  1  provides  that  an  elector  may  be- 
come a  candidate  for  a  party  nomination  "in 
addition  to  the  method  now  provided  by  law 
•  •  'as  herein  provided."  The  final  sec- 
tion directs  that : 

"In  case  any  candidate  for  office  shall  elect 
to  become  a  candidate  under  the  provisions  of 
section  3361  of  Lord's  Oregon  Laws,  he  shall 
be  required  to  file  the  following  declaration." 

Section  8361  relates  to  the  form  of  the  peti- 
tion to  be  circulated  and  filed  when  following 
the  provisions  of  the  statute  of  1904.  It  is 
true  that  the  title  of  the  initiative  act  asserts 
that  one  of  its  purposes  is  to  forbid  "the 
nomination  of  candidates  for  public  office  by 
such  iKtUtical  parties  in  any  other  manner," 
and  section  11,  being  section  8369,  L.  O.  L., 
amended  by  chapter  108,  Laws  1913,  affirms 
that  every  political  party  embraced  by  the 
primal?  law  "shall  nominate  all  its  candi- 
dates for  public  office,  under  the  provisions 
of  this  law  and  not  in  any  other  manner"; 
but  since  there  is  no  constitutional  obstacle 
to  prevent  the  Legislature  from  providing  for 
another  method,  the  language  last  quoted 
from  the  1904  statute  offers  no  impediment 
to  subsequent  legislation,  whether  by  the 
people  or  the  Legislative  Assembly;  and 
consequently  the  force  of  the  words  found  in 
tbe  1904  legislation,  declaring  that  there 
shall  be  no  other  mefhod  of  nominating 
candidates.  Is  reduced  and  weakened  to 
the  extent  that  an  additional  method  Is 
provided  by  a  subsequent  statute.  The  act 
of  1915  is  a  complete  and  independent  stat- 
nte,  which  declares  that  its  purpose  Is  to 
afford  another  method,  In  addition  to  the 
one  already  provided,  for  becoming  a  candi- 
date for  a  party  nomination.  The  elector  is 
not  obliged  to  follow  both  methods,  but  he 
has  the  option  of  choosing  either  one  or  the 
other.  He  has  the  privilege  of  filing  a  peti- 
tion, signed  by  a  certain  number  of  voters, 
without  the  payment  of  any  money,  or,  If  he 
chooses,  he  may  become  a  candidate  by  mere- 
ly filing  a  declaration  and  paying  the  sped- 
fled  fee.  The  petitioner  exercised  his  option 
by  filing  a  petition,  and  no  fee  was  required 
from  him,  while  the  other  candidates  merely 
filed  declarations  and  paid  the  f6es  required 
by  the  act  of  1915. 

[4]  The  petitioner  contends  that  the  legis- 
lative act  of  1916  Is  void  because  It  violates 
section  1,  art  2,  whldi  commands  that  "all 
elections  shall  be  free  and  equal,"  and  for 
the  reason  that  it  infringes  upon  section  20, 
art.  1,  of  the  state  Constitution,  guaranteeing 
that: 
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"No  law  shall  be  paaatd  grraating  to  any  cit- 
izen or  class  of  citisens,  privileges  or  tmmuni- 
ties  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens." 

The  adjudications  dealing  with  statutes 
which  exact  the  payment  of  fees  by  candi- 
dates for  party  nominations  may  ife  divided 
Into  three  classes.  The  language  found  In 
Johnson  v.  Grand  Forks  County,  16  N.  D. 
363,  113  N.  W.  1071,  128  Am.  St.  Rep.  662, 
warrants  Its  citation  as  an  authority  for  the 
doctrine  that  no  fee,  whether  nominal  or 
otherwise,  can  be  exacted.  The  second  class 
of  cases  embraces  those  which  deny  the  right 
to  Charge  any  fee  In  excess  of  a  nominal 
sum,  and  yet  from  the  reasoning  employed 
seem  to  authorize  the  payment  of  a  nominal 
sum.  People  t.  Blectlon  Com'rs,  221  IlL  9, 
77  N.  B.  821,  6  Ann.  Cas.  662 ;  Balllnger  ▼. 
McLaughlin,  22  S.  D.  206,  116  N.  W.  TO; 
State  V.  Drerel,  74  Neb.  776,  108  N.  W.  174; 
Ledgerwood  ▼.  Pitts,  122  Tenn.  870, 128  S.  W. 
1036.  The  remaining  class  includes  all  those 
precedents  for  the  doctrine  that  a  reasonable 
fee  may  be  collected,  as  in  Riter  v.  Douglass, 
32  Nev.  437,  109  Pac.  444 ;  State  v.  Brodigan, 
37  Nev.  482, 143  Pac.  238,  L.  R.  A.  1916B,  107 ; 
Sodalist  Party  v.  tJhl,  155  Cal.  776,  103  Pac. 
181;  State  ex  rel.  v.  Nichols,  60  Wash.  508, 
97  Pac.  728;  State  t.  Scott,  99  Minn.  145, 
108  N.  W.  828;  Kenneweg  v.  Allegany  Coun- 
ty, 102  Md.  119,  62  AU.  249.  The  contrariety 
of  Judicial  opinion  is  illustrated  by  State  v. 
Drexel,  holding  that  a  fee  of  1  per  centum 
of  the  emoluments  of  the  office  was  uncon- 
stitutional, and  by  State  ex  rel.  t.  Nldiols, 
where  the  court  sustained  a  fee  of  1  per 
centum  of  the  salary  attached  to  the  office. 
The  first  and  second  classes  of  cases  proceed 
upon  the  theory  that  the  Constitution  fixes 
the  qualifications  for  an  elector,  and  that  the 
Legislature  cannot,  by  a  mere  statute,  add  as 
a  qualification  for  the  right  to  be  a  candidate 
for  a  party  nomination  the  payment  of  a  fee, 
especially  if  it  exceeds  a  nominal  sum.  The 
adjudications  embraced  by  the  third  class 
are  founded  upon  the  principle  that  the  pay- 
ment of  a  fee  Is  only  a  regulatory  measure, 
and  so  long  as  the  amount  Is  reasonable,  no 
valid  objection  Is  available. 

The  successful  candidates  gained  no  ad- 
vantage over  Patton  when  they  filed  their 
declarations  under  the  act  of  1915,  because 
their  names  were  printed  on  the  same  ballot 
and  exactly  as  they  would  have  appeared  If 
they  had  filed  petitions  as  the  petitioner  did. 
There  is  nothing  on  the  printed  ballot  to  In- 
dicate the  method  selected  by  the  candidate 
but  his  name  la  printed  on  the  ballot,  which 
Is  submitted  to  the  voter,  in  the  same  place, 
manner,  and  form,  whether  a  petition  is  filed 
under  the  1904  act  or  a  declaration  la  made 
pursuant  to  the  statute  of  1916.  It  la  argued, 
however,  that  the  second  statute  enables  a 
rich  person  to  become  a  candidate  when  per- 
haps the  electors  might  be  unwilling  to  sign 


a  petition;  but  this  anvnent  faila  when 
viewed  in  the  light  of  local  history,  for  it  to 
common  knowledge  that  no  pHson  has  failed 
to  secure  a  suffioieat  nwnber  of  signatures  cm 
account  of  any  unwillingness  of  electors  to 
sign  his  petition.  It  Is  true  that  all  voters 
will  not  sign  all  petitions,  but  it  is  also  true 
that  electors  will  usually  sign  a  petition, 
when  requested,  to  enable  the  petitioner  to 
begome  a  candidate.  The  act  of  1916  does 
not,  in  any  way,  add  to  the  qualifications  of 
an  elector  who  desires  to  become  a  candidate. 
No  i>erson  Is  obliged  to  pay  a  fee,  for  the 
method  requiring  a  fee  to  optlonaL  l%e 
elector  may  create  the  il^^t  to  become  a  can- 
didate, either  by  a  mere  declaration  and  the 
payment  of  a  fee,  or  by  a  petition  without  a 
fee,  a.nd  a  statute  requiring  the  payment  of 
a  reasonable  fee  places  no  obstacle  or  impedi- 
ment in  the  way  of  a  person  whether  he  be 
rich  or  poor,  so  long  as  another  method  like 
the  one  here  requiring  no  fee  to  open  to  him, 
especially  when  the  name  of  the  candidate 
is  printed  on  the  ballot  wltbont  regard  to  the 
method  selected.  The  existence  and  avail- 
ability of  one  concededly  valid  method  de- 
stroys the  reason  assigned  In  support  of  the 
asserted  objection  to  the  second  and  addition- 
al method,  and  when  the  reason  faUs,  the 
objection  ought  to  fall  with  it.  It  to  not  nec- 
essary to  determine  what  the  effect  of  the 
1915  statute  would  be  If  It  stood  alone.  The 
required  fees  are  not  unreasonable  In  amount, 
and  the  demurrer  to  the  alternative  writ  to 
sustained. 

MOORE,  C.  3.,  and  BDBNETT  and  EAK- 
IN,  JJ.,  not  sitting. 


BALDWIN  CO.  r.  SATAOB  «t  aL 
(Supreme  Court  ot  Oregon.    Aug.  1,  1916.) 

1.  Appeal  and  Ebbos  €=>1011(1}— Review— 
Findings  of  Fact  bt  Tbial  Couar— Con- 

CLTISIVERKSS. 

The  findings  of  fact  by  the  trial  court  on 
conflictiiig  oral  testimoay,  whil«  not  conclusive 
on  appeal,  are  entitled  to  great  weight. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IXg.  |S  3983-39^;  Dec  Dig.  «=» 
10U(1).] 

2.  Bills  and  Notes  «=s520— MoBTOAeas  «=» 
86(8)— "DuBBSS"— Thbbaxs    or    Ikpbison- 

KXNT. 

Evidence  held  sufficient  to  sustain  a  finding 
that  notes  and  mortgages  should  be  set  aside 
as  procured  by  "duress"  and  executed  under 
threats  that  defendants'  son  would  be  sent  to 
the  penitentiary  for  embezzling  money  while 
agent  of  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Bills,  and 
Notes.  Cent.  Die.  {{  181S,  1832,  1836,  18S7: 
Dec.  Dig.  «=>520;  Mortgages,  Cent.  Dig.  | 
1364;    Dec  Dig.  <8=»86(8).] 

8.  Bills  and  Notes  9s>1(M— Mobtoaobs  «bb 
79— VALiDrrT— Duress— Thbbats  of  Ikfbu- 

ONMENT. 

Notes  and  mortgages,  given  by  parents  un- 
der the  influence  of  threats  that  otherwise  their 
son  will  be  sent  to  the  penitentiary  for  embezsle- 
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nent  €<  aooen  of  tlia  mortgatM^  an  TvidaUe 
fw  dore*. 

[Eld.  Note.— For  other  caiM,  see  Bills  and 
Notes,  Cent.  Dlf.  J|  242-247:  Dec.  Dig.  «=» 
104;  Mortgacas,  0«it  Dis.  0  1S2-186;  Dec. 
Die.  «=»79.] 

4.  MoBioASBa      <ap»-VAiaD»re— DxmwM 

Thbcais  or  iHPUMmam. 
Where  defendants  to  save  their  son  from  the 
penitentianr,  executed  notes  and  mortgtiges  in 
paTment  of  money  embesxled  by  hln,  the  taking 
by  them  of  a  battel  mortsage  frem  aadi  aon  as 
partial  indemnity,  on  the  socteBtion  of  the  mort- 
gagee's agents,  does  not  astop  them  from  inter- 
poaing  the  defense  of  dnrern  in  an  action  to 
roredooe  the  real  estate  mortgages. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  i  183:    De&  Dig.  4=988.] 

6.  MOKTOAeEB  «S986(a^FOBBCIi08Tni>— DB' 
■BR8B8— DUIOEBS— WAIVX»— BVISBHOS— 8UT> 
nCIEKCT. 

Evidence  held  insufficient  to  warrant  a  find- 
ing that  defendants  waived  their  defense  of 
duress  to  the  foredosore  of  morttages  by  secur- 
ing a  poatponement  of  the  trial  by  promising 
to  pay  the  amount. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  1364;   Dec.  Dig.  «»86(3).] 

6.  MOKTOAQES  «=>83— FOBKCLOSUBB— DkFESS- 

Z8— Duress— Estoppel. 
In  foreclosure,  defendants  are  not  estopped 
from  asserting  the  iavalidity  of  the  mortgages 
by  reason  of  duress,  consisting  of  threats  to  im- 
prison their  son  for  embezzlement  by  the  pay- 
ment of  a  chattel  mortgage  after  the  statute  of 
limitations  (U  O.  L.  |  1877)  had  barred  the 
prosecution  of  such  sMi. 

[Ed.  Note— For  other  oases,  see  Mortgages, 
Cent.  Dig.  i  192;    Dec.  Dig.  «=>88.1 

7.  Patkbrt  «e987(%— VoLmraAST  PAntura 
m  DisoHABOx  or  voioabub  OauaAnoir— ' 
Rkcovbbt. 

A  payment,  voluntarily  made  In  die  dis- 
charge of  a  note  and  aortgagsk  cannot  be  re- 
covered althoagh  the  note  and  mortgage  were 
procured  by  duress,  consisting  of  threats  of  im- 
prisonment. 

rBA.  Note.— For  other  cases,  see  Payment: 
Coit.  Dig.  I  284;   Dec.  IHr«B87(2).] 

Department  2.  AppeiA  from  Olrcult 
Court,    Marion    County;     Wm.    OaUoway, 

Action  by  tbe  Baldwin  Company,  a  cor- 
poration, against  J.  F.  Savage  and  others. 
Judgment  for  defendants,  and  plaintiff  and 
avoidants  Savage  separately  appeaL  Af- 
flnaed. 

Xbla  Is  a  suit  to  foreclose  a  mortgage  and 
to  recover  the  amount  of  four  promissory 
notes,  the  payment  of  which  was  thus  under- 
taken to  be  ;Becured.  The  admitted  facts,  re- 
specting the  execution  of  this  mortgage  and 
of  other  securities,  are  that  the  plaintiff  is 
a  corporation  engaged  in  manufacturing  and 
selling  moalcal  instruments.  Tbe  company 
delivered  to  tlie  defendant  L.  F.  Savage,  its 
local  agent  at  Salem,  Or.,  pianos  which  he 
wa^  to  sell  at  stipulated  prices,  retain  a  spe- 
dfled  commission,  and  pay  over  the  remain- 
der to  his  prlndpaL  In  April,  1913,  O.  A. 
Berger,  the  plaintiff's  general  agent,  visiting 
Salem,  discovered  that  Savage  had  sold 
goods  so  delivered,  receiving  therefor  more 


than  <2,000,  which  aum  he  wilawfulljr  ap- 
propriated and  was  unable  to  repay  any 
part  thereof.  After  several  days'  effort 
Berger  secured  from  such  local  agent  and 
from  his  father,  the  defendant  J.  F.  Savage, 
their  promissory  notes  for  tbe  sum  so  mls- 
appiopilated.  The  officers  of  the  plaintiff's 
Padflc  Coaat  agency  at  San  Francisco,  Cal., 
refused  to  accept  these  notes,  and  demanded 
that  they  should  be  secured.  For  that  pur- 
pose E.  J,  Jorgenson,  a  representative  of  the 
company,  called  upon  L.  F.  Savage,  and  on 
June  25,  1913,  procured  from  him  and  from 
his  father  their  new  promissory  notei^  one 
for  $562,  payable  October  6th  of  that  year, 
and  three  others,  each  for  the  sum  of  $515 
and  maturing,  respectively,  April  6,  1914, 
August  6th  and  December  5th  of  the  latter 
year,  with  8  per  cent  Interest  per  annum. 
In  order  to  secure  their  payment  J.  F.  Sav- 
age and  his  wife,  the  defendant  Margaret, 
the  mother  of  the  defendant  L.  F.  Savage, 
executed  to  the  plaintiff  a  mortgage  of  30 
acres  of  land  in  Marion  county.  Or.,  which 
sealed  instrument  was  duly  filed  for  rec- 
ord. At  the  time  this  security  was  given, 
Berger,  again  visiting  Salem,  detected  an- 
other misappropriation  by  this  local  agent, 
amounting  to  $601,  to  evidence  which  debt 
J.  F.  Savage,  on  June  28,  1918,  also  gave 
the  plaintiff  his  promissory  note,  maturing 
December  24th  of  that  year,  and  secured  the 
same  by  a  chattel  mortgage  of  eight  horses 
and  ten  cows.  As  partial  Indemnity  for  tbe 
liability  thus  assumed,  L.  F.  Savage,  on  June 
30, 191B,  executed  to  hla  father  a  promissory 
note  for  $1,000,  maturing  In  a  year,  with  8 
per  cent  interest  and  to  secure  the  payment 
thereof  also  gave  a  chattel  mortgage  upon 
two  horses,  one  express  wagon,  one  buggy, 
and  one  electric  piano,  which  mortgage  was 
duly  filed.  About  July  26,  1913,  the  plain- 
tiff took  from  Ii.  F.  Savage  all  Its  goods 
then  in  his  possession  and  discontinued  his 
agency.  When  the  first  promissory  note  se- 
cured by  the  realty  mortgage  was  about  due, 
an  agreement  was  entered  into  by  the  plain- 
tiff and  J.  F.  Savage,  at  his  request  where- 
by it  was  stipulated  that  tbe  chattel  mort- 
gage note  might  be  paid  off  in  lieu  of  such 
first  note,  the  maturity  of  which  was  thus 
deferred  until  December  24,  1913. 

This  suit  was  commenced  December  19, 
1913,  prior  to  the  maturity  of  tbe  first  note, 
the  payment  of  which  had  been  deferred  un- 
til the  24tb  of  that  month.  A  supplemental 
complaint,  in  the  usual  form,  was  filed  May 
10,  1916,  alleging  that  no  payments  had  been 
made  on  tbe  realty  mortgage  notes.  Tbe  an- 
swer of  tbe  defendants  J.  F.  Savage  and 
Margaret  Savage  denies  some  of  tbe  aver- 
ments of  tbe  complaint  and  for  a  further 
defense  alleges.  In  substance,  that  prior  to 
and  on  June  25,  1913,  tbe  plaintiff's,  agenta 
accused  tbe  defendant  L.  F.  Savage  of  hav- 
ing converted  to  bis  own  use  about  $2,100 
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belonging  to  the  company,  thereby  render- 
ing himself  liable  to  a  criminal  prosecutiou 
for  a  felony,  which  action  would  be  Institut- 
ed unless  J.  F.  Savage  would  repay  that 
sum  to  the  plaintiff  or  execute  to  it  prom- 
issory notes  evidencing  that  amount;  that, 
believing  such  representations  to  be  true, 
and  that  the  threat  would  be  executed  un- 
less complied  with,  he,  while  laboring  under 
the  fear  and  duress  caused  by  the  menace, 
executed  the  four  promissory  notes  mention- 
ed In  the  complaint;  that  thereafter  the 
plaintiff's  agent  represented  to  the  defend- 
ant J.  F.  Savage  and  to  his  wife  that  their 
son  would  be  prosecuted  in  the  criminal 
courts  of  this  state  for  the  misappropria- 
tion of  such  sum  of  money  unless  they  exe- 
cuted to  the  plaintiff  a  mortgage  of  the  real 
property  described  in  the  complaint  to  se- 
cure the  payment  of  the  four  promissory 
notes ;  that  under  the  impulse  of  such  threat 
they  executed  the  real  estate  mortgage;  and 
that  the  lien  thus  undertaken  to  be  created 
constitutes  a  cloud  upon  the  title  to  such 
land.  For  a  second  defense  the  execution 
of  the  chattel  mortgage  and  note  is  alleged 
to  have  been  procured  under  the  same  threat 
as  In  the  first  instance;  that  3.  F.  Savage 
paid  to  the  plaintiff  $601,  the  sum  named  in 
the  chatteJ  mortgage  note,  and  interest  there- 
on, while  laboring  under  the  threats  that  his 
son  would  be  prosecuted  for  the  commission 
of  a  felony  unless  such  payment  were  made. 
The  answer  prays  that  the  notes  and  the 
realty  mortgage  be  set  aside,  and  tliat  the 
answering  defendants  recover  from  the 
plaintiff  the  sum  of  $601  so  paid  on  account 
of  the  chattel  mortgage. 

The  reply  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  and  further  aver- 
red that  the  promissory  notes  mentioned 
were  executed  in  consideration  of  extending 
to  the  defendant  L.  F.  Savage  further  time 
within  which  to  pay  his  indebtedness  to  the 
plaintiff.  For  a  further  reply  it  is  alleged 
that  the  defendants  ought  to  be  estopped  to 
set  forth  the  separate  defense  relied  upon 
for  that  they  paid  the  amount  due  on  the 
chattel  mortgage  note,  and  that  after  some 
of  the  notes  secured  by  the  real  estate  mort- 
gage had  become  due,  they,  with  full  knowl- 
edge of  all  the  circumstances  and  conditions 
hereinbefore  set  forth,  ratified  the  contract, 
and  promised  to  pay  the  amount  of  such 
notes  in  consideration  of  an  extension  of 
time  for  the  payment  thereof.  Based  on 
these  issues,  the  cause  was  tried,  resulting 
in  a  decree  canceling  the  notes  and  mort- 
gage sued  on  herein,  but  refusing  to  award  a 
repayment  of  any  part  of  $801  received  on 
account  of  the  chattel  mortgage  note.  From 
this  decree  the  plaintiff  and  the  answering 
defendants  separately  appeal. 

W.  0.  Wlnslow,  of  Salem,  for  appellant 
Chas.  L.  McNary,  of  Salem  (McNary  &  Mc- 
Nary,  of  Salem,. on  the  brief),  for  respond- 
ents. 


MOOBB,  O.  X  (after  katlng  the  facts  as 
above).  The  defendant  J.  F,  Savage  testi- 
fied:  That  Mr.  Berger,  the  plaintifTs  gen- 
eral agent,  telephoned  from  Salem,  Or.,  to 
the  farm  where  the  witness  lived,  informing 
him  that  Ida  son  had  appropriated  money 
not  his  own,  thereby  rendering  himself  lia- 
ble to  prosecution.  That  the  following  morn- 
ing the  witness  went  to  Salem,  where  Berger 
told  him  bis  son  would  be  prosecuted  by  the 
plaintiff  if  he  dld|  not  get  security  or  re- 
pay the  money  which  he  owed  it  That  pri- 
or thereto  the  witness  had  no  knowledge 
of  his  son's  failure  to  keep  bis  contract  with 
the  plaintiff,  and  the  information  shocked 
him  so  that  he  could  scarcely  tallc,  and  was 
thereby  induced  to  execute  the  first  promis- 
sory notes.  That  several  weeks  thereafter 
Mr.  Jorgenson  telephoned  the  witness  from 
Salem,  saying  the  plaintiff  could  not  accept 
the  notes  that  had  been  delivered  to  it,  and 
that  security  therefor  must  be  given.  That 
the  next  day  the  witness  went  to  the  dty 
and  met  this  representative  of  the  compa- 
ny, who  also  Informed  him  that  his  son  had 
misappropriated  the  plaintiff's  money,  there- 
by rendering  himself  liable  to  a  criminal  ac- 
tion, and  he  would  be  prosecuted  therefor 
unless  a  mortgage  were  executed.  That  aft- 
er spending  the  day  at  Salem  its  had  to  re- 
turn to  his  home  to  milk  the  cows,  whereup- 
on JorgensOn  said  to  the  witness: 

"Father,  come  on  and  go ;  we  wUl  care  for  the 
boy  (meaning  L.  F.  Savage)  until  you  can  get 
back  to-morrow  morning." 

That  on  the  succeeding  day  the  witness 
again  returned  to  the  city,  where  the  mort- 
gage was  prepared  and  Jorgenson  returned 
with  bdm  to  Ills  home ;  that  after  arriving  at 
such  place  Jorgenson  was  called  to  the 
phone,  and,  turning  to  the  witness,  said: 

"What  do  you  know  about  that?  There's  an- 
other piano  that  we  just  now  heard  frem.  Mr. 
Berger  has  just  now  found  out  $600  for  another 
piano." 

That  the  real  estate  mortgage  was  exe- 
cuted the  next  morning,  and  the  chattel 
mortgage  given  three  days  thereafter,  and 
that  these  securities  were  given  to  save  his 
son  from  being  sent  to  the  penitentiary. 

The  defendant  Mrs.  Margaret  Savage  testi- 
fied that  Mr.  Jorgenson  visited  their  farm 
home,  bringing  the  mortgage  with  him;  that 
she  knew  all  about  the  execution  of  that  in- 
strument which  was  given  to  save  her  son; 
that,  referring  to  tliis  security,  she  said  to 
Mr.  Jorgenson,  "I  hate  awfully  bad  to  do 
this,  but  I  would  have  to  do  it" 

F.  L.  Pound,  a  notary  public,  who  took  and 
certified  to  the  acknowledgment  of  the  realty 
mortgage,  testified  that  in  the  presence  of 
Mr.  Jorgenson  Mr.  Savage  said,  "I  didn't 
think  I  would  ever  be  called  upon  to  sign 
any  such  paper";  that  Mrs.  Savage  said  to 
the  witness  she  hated  to  sign  the  mortgage; 
didn't  feel  like  signing  it  In  answer  to  the 
question,  "Did  ^he  say  anything  about  that 
it  was  for  her  son,  or  anything?"    Mr.  Pound 
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replied:  ■  '^es.  It  vaa  to  save  their  son ;  tbey 
both  said  that;  it  was  to  save  their  son,  that 
they  did  it" 

0.  A.  Berger,  appearing  for  the  plaintiff, 
vras  asked  by  its  counsel: 

"At  that  time)  you  heard  the  testimony  of 
Iifr.  Sayai;e  here,  aa  to  certain  threats  that  were 
made  againat  him  If  this  wasn't  fixed  up  and 
these  notes  sifned— that  the  company  woold 
prosecute  Frani  (L.  F.  Savage):  now  what  is 
the  {act  about  thatT" 

The  witness  answered: 

"Why,  I  don't  recall  making  any  threats  what- 
soever, Mr.  Winslow,  to  Mr.  J.  F.  Savage,  or 
anj  one.  Q.  Well,  did  too  make  those  threats 
to  any  one?  A.  No,  sir.  Q.  Now,  when  you 
say  yoQ  don't  recall  that,  what  do  you  mean? 
A.  Well,  in  fact,  I  will  say  that  I  didn't  make 
any  threats.  I  said  to  Mr.  J.  F.  (Savage)  that 
Frank  violated  the  terms  of  his  contract. 

E.  J.  Jorgenson,  In  answer  to  the  ingnlry 
of  the  plaintKTs  counsel,  "Was  there  any  in- 
timation or  insinuation  that  if  the  deal  (the 
execution  of  the  realty  mortgage)  was  not 
fixed  up  criminal  proceedings  would  be  had?" 
said,  "Not  in  the  least" 

(1, 2]  It  will  thus  be  seen  there  ia  a  decid- 
ed conflict  in  the  testimony  on  the  question 
of  threats  respecting  the  prosecution  of  L.  F. 
Savage  upon  a  criminal  charge.  The  trial 
coort  saw  the  witnesses  and  was  thereby  af- 
forded an  opportunity  to  note  their  appear- 
ance, maimer  of  testifying  and  bearing  while 
under  examination,  which  personal  observa- 
tion is  vastly  superior  to  that  enjoyed  by 
this  court  from  a  mere  examination  of  a 
typewritten  copy  of  the  questions  asked,  and 
tbe  answers  ^ven.  The  conclusion  thus 
reached  by  that  court,  though  not  controlling 
on  appeal,  is  entitled  to  great  respect,  and 
particularly  so  when  it  is  remembered  how 
Mr.  Berger  at  first  hesitated  when  asked 
at>ont  any  tbreats  that  had  been  made.  We 
conclude,  therefore,  that  such  threats  were 
made,  and  that  tbe  parents  of  L.  F.  Savage, 
fearing  the  consequences  of  his  misappropri- 
ation of  tbe  plalntUTs  money  which  was  In- 
trusted to  him,  were  ready  to  do  anything  in 
their  power  to  prevent  their  son  from  being 
convicted  upon  a  criminal  charge,  and  in 
consequence  thereof  suffering  Imprisonment 
In  the  state  penitentiary 

[3]  The  question  to  be  considered  is  wheth- 
er or  not  the  threats  of  the  plalntllTs  agents 
which  were  made  to  J.  F.  Savage  and  bis  wife 
to  have  their  son  prosecuted  In  a  criminal 
action  upon  a  ctiarge  of  embezzlement  unless 
tbe  sums  of  money  which  were  conceded  to 
have  been  misappropriated  by  him  were  ei- 
ther paid  or  secured  so  worked  upon  and  af- 
fected the  minds  of  his  parents  as  to  destroy 
free  agency  and  to  comx)el  them,  without 
their  own  Tolition,  to  execute  the  notes  and 
mor^ge  described  in  the  complaint 

"Duress  is  that  degree  of  constraint  or  danger, 
either  actnally  inflicted  or  threatened  and  im- 
pending, which  is  sufficient  in  severity  or  in 
apprehension  to  overcome  the  mind  of  a  person 
of  ordinary  firmness.  It  consists  not  merely  in 
the  act  of  imprisonment  or  other  hardship  to 
irhidi  the  party  was  subjected,  but  in  the  state 


of  mind  produced  by  those  drcumatanoea,.  and 
in  which  the  act  sought  to  be  avoided  was  done." 
0  Cyc.  443. 

See,  also,  Parmeutier  v.  Pater,  13  Or.  121, 
9  Pac.  69;  Ross  v.  Boss,  21  Or,  9,  26  Pac. 
1007;  Schoellhamer  v.  Rometsch,  26  Or.  394, 
38  Pac.  344;  Rosteln  v.  Park,  38  Or.  1,  62  Pac. 
629;  Kestor  v.  Eester,  38  Or.  10,  62  Pac  635; 
McNair  T.  Benson,  63  Or.  66,  126  Pac.  20; 
Guinn  v.  Sumpter  Valley  By.  C!o.,  63  Or.  368, 
127  Pac.  987;  Hunt  v.  Hunt  67  Or.  178,  132 
Pac.  958,  134  Pac.  1180;  Horn  t.  Davis,  70 
Or.  408,  142  Pac.  544. 

[4]  A  text-writer  in  discussing  this  sub- 
ject observes: 

"Duress  of  the  person  may  be  accomplished 
by  unlawful  imprisonment  or  violence.  This  un- 
lawful imprisonment  or  violence  may  be  directed 
directly  against  the  other  party  to  the  contract, 
or  the  husband  or  wife,  parent  or  cliild  or  other 
near  relative  of  such  party."  Elliott,  Cont  f 
140. 

Parental  love  will  usually  prompt  a  father 
or  mother  to  make  great  sacrifices  for  a  son 
or  daughter,  particularly  so  when  such  child 
is  threatened  with  impending  danger.  In  or- 
der to  avoid  the  shame  and  disgrace  which 
the  trial  of  an  offspring,  charged  with  the 
commission  of  a  crime,  will  necessarily  en- 
tall,  his  father  and  mother  will  ordinarily 
impoTerlsh  themselves  to  avoid  an  indict- 
ment or  a  conviction.  Threats,  when  based 
upon  admitted  facts  which  would  render 
a  parent  subject  to  a  criminal  prosecution 
and  Judgment  therein,  will  not  usually 
affect  him  so  much  as  when  a  similar  charge 
is  preferred  against  his  son  or  daugh- 
ter. When,  however,  such  threats  are  made 
to  a  parent  against  his  offspring  the  menaces 
will  generally  produce  such  apprehensions  of 
evil  as  to  overthrow  reason  and  Judgment  and 
to  Induce  the  making  of  a  contract  whereby 
the  father  or  mo'ther  is  ready  to  make  any 
surrender  of  right  or  property  to  avert  the 
calamity  and  protect  the  child.  The  court  in 
Meech  V.  Lee,  82  Mich.  288,  46  N.  W.  398, 
discussing  this  subject,  say: 

"No  more  powerful  and  constraining  force  can 
be  brought  to  bear  upon  a  man  to  overcome  his 
will,  and  extort  from  him  an  obligation,  than 
threats  of  great  injury  to  his  child.  Both  upon 
reason  and  upon  the  weight  of  the  authorities 
we  are  of  opinion  that  a  parent  may  void  his 
obligation  by  duress  to  his  child." 

To  the  same  effect  see,  also,  Foley  t. 
Greene,  14  R.  I.  618,  SI  Am.  Rep.  419.  Trans- 
actions consummated  tmder  the  supposed  cir- 
cumstances, affecting  such  rights,  are  void- 
able by  reason  of  the  duress  which  Impelled 
their  execution. 

It  is  believed  the  weight  of  the  testimony 
conclusively  shows  that  the  execution  of  the 
notes  and  mortgage  was  actuated  by  the 
threats  of  the  plalntifTs  agents,  thereby  ren- 
dering such  apparent  evidence  of  indebted- 
ness and  the  security  given  for  the  payment 
thereof  voidable. 

The  remaining  question  Is  whether  or  not 
J.  F.  Savage  and  his  wife  are  estopped  by 
their  conduct  from  Interposing  the  defense 
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relied  upon  In  this  suit.  It  will  1)e  remem- 
bered that  L.  F.  Savage,  by  way  of  partial 
indemnity,  gave  to  his  father  a  promissory 
note  for  ?1,000,  and  undertook  to  secure  the 
payment  thereof  by  a  chattel  mortgage.  The 
testimony  shows  that  no  payment  had  been 
made  on  this  obligation,  and  that  this  note 
and  mortgage  were  executed  at  the  sugges- 
tion of  the  plaintiff's  agents.  Such  being  the 
case,  It  will  be  assumed,  without  deciding  the 
question,  that  their  principal  was  not  preju- 
diced thereby  and  In  no  manner  changed  Its 
attitude  towards  the  answering  defendants 
In  consequence  thereof,  though  the  company 
might  possibly  have  had  the  mortgage  of  L. 
F.  Savage  executed  to  It  But,  however  this 
may  be,  the  conduct  relied  upon  was  that 
of  the  plaintiff,  and  no  estoppel  can  arise  by 
reason  thereof  as  against  the  defendants. 

[S]  It  Is  maintained  that  the  trial  of  this 
suit  was  postponed  In  consideration  of  the 
promise  of  J.  F.  Savage  to  pay  the  amount 
of  the  notes.  To  substantiate  this  conten- 
tion reliance  Is  had  upon  that  defendant's 
testimony  an  examination  of  which  Induces 
the  belief  that  it  Is  not  sufficient  for  that 
purpose. 

It  is  insisted  by  plaintiff's  counsel  that  J. 
F.  Savage  paid  off  the  chattel  mortgage  note 
before  It  matured,  and  at  a  time  when  he 
knew,  as  be  now  asserta,  that  the  execution 
of  this  evidence  of  Indebtedness  was  induced 
by  threats,  and,  this  being  so,  he  ratified 
both  mortgage  contracte,  and  by  reason 
thereof  Is  estopped  to  allege  or  prove  any 
facts  to  the  contrary.  A  similar  contention 
was  made  In  the  case  of  Bentley  v.  Robson, 
117  Mich.  601,  697,  76  N.  W.  146,  149,  where 
it  Is  said: 

"The  record  shows  the  learned  circuit  judge 
was  Justified  by  the  record  in  most  of  his  find- 
ings of  fact.  It  is  impossible  to  read  the  record 
without  coming  to  the  conclusion  that  Mrs. 
Bentley  understood  when  she  gave  the  mortgage 
that  her  huaband  was  in  the  custody  of  the  of- 
ficers, and  that  to  save  him  from  being  conveyed 
to  jail  it  was  necessary  for  him  to  give  the  mort- 
gage which  she  executed.  It  was  this  motive 
which  actuated  her  to  make  it  There  is  noth- 
ing in  the  record  to  indicate  it  would  have  been 
made  had  she  not  believed  it  would  have  this 
effect  The  case  comes  clearly  within  the  prin- 
ciples established  by  the  following  decisions 
<citing  cases).  The  court  was  right  in  holding 
the  mortgage  was  tainted  with  duress.  It  is 
now  said,  even  conceding  the  mortgage  was  ob- 
tained by  duress,  it  was  ratified  after  the  duress 
had  passed  by  making  payments  upon  it  and 
by  attempting  to  have  it  discounted.  The  con- 
clusion we  reach  from  the  record  is  that  the 
wife  and  family  did  all  that  was  done  in  the 
expectation  and  belief  that  it  was  necessary  to 
be  done  to  save  Mr.  Bentley  from  beingim- 
prisoned  as  the  result  of  his  cnminal  act  what 
was  done  after  the  mortgage  was  riven  was  in 
the  same  line  as  the  giving  of  the  mortgage, 
prompted  by  the  same  motive,  expecting  to  bring 
about  the  same  result" 

[6]  The  punishment  of  an  agent  c<H>yIcted 
of  embezzlement  Is  the  same  as  that  upon  a 
conviction  for  larceny.  L.  O.  h.  S  1856.  A 
criminal  action  for  any  fel<my,  other  than 


murder  or  mansla'aghter,  mnst  be  com- 
menced within  three'  years  after  Its  commis- 
sion. Id.  {  1377.  Whoi  the  plaintiff's  money 
was  converted  by  L.  F.  Savage  to  his  own 
use  does  not  appear,  nor  is  it  manifest  when 
the  duress  was  removed.  If  it  be  assumed, 
however,  that  the  statute  of  limitations  bad 
run  against  the  crime  whoi  the  chattel 
mortgage  note  was  discharged,  and  that  such 
liquidation  was  not  induced  by  fear  that  the 
threat  to  prosecute  L.  F.  Savage  could  be 
executed,  the  settlement  of  that  obligation 
was  no  payment  of  any  part  of  the  realty 
mortgage,  and,  this  being  so,  no  estoppel  can 
arise  from  snch  conavct  in  tecfpect  to  a  dif- 
ferent voidable  contract 

[7]  It  will  be  remembered  that  an  appeal 
was  taken  from  that  part  of  the  decree  which 
deided  a  recovery  of  the  money  expended  In 
Uqnldatlng  the  chattel  mortgage  note.  As 
that  payment  was  voluntarily  made,  It  can- 
not be  recovered.  Holmes  v.  Biggs,  62  Or. 
334,  97  Pac.  661. 

The  decree  should  be  affirmed ;  and  it  Is  so 
ordered. 

BEAN,  BENSON  and  HARBIS,  JJ.,  oon- 
car. 


STATE   ex   reL   EVANS   v.   SUPEBIOB 

COURT  of  PIERCE   COUNTY 

et  aL    (No.  13566.) 

(Supreme  Court  of  Washington.     July  SO, 
1916.) 

1.  Justices  or  thx  Feaob  4s>10  —  PoLiOl 
Judges— PowEB  to  Removed— Ten  nap. 

Under  Laws  1899,  p.  136.  providing  that 
in  cities  of  the  first  class  justices  of  the  peace 
shall  be  elected  at  each  general  election,  and 
the  mayor  shall  within  ten  days  thereafter  name 
one  of  them  as  police  judge,  and  in  view  of 
Rem.  ft  BaL  Code,  {  3860,  declaring  the  tenure 
of  ofiice  of  certain  officers,  the  mayor  cannot 
remove  the  police  judge  m>m  office,  which  he 
can  hold  for  his  fuO  term  as  justice. 

[Ed.  Note. — For  other  casra,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  16;   Dec.  Dig.  «s»10.1 

2.  Offioebs  <3=5)71—TENUBii— Power  to  R«- 

MO>'E. 

An  officer  holding  for  a  term  is  not  sub^'ect 
to  removal  by  arbitrary  will  of  the  executive, 
although  an  appointee. 

lEd.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  f  99;   Dec.  Dig.  €=971.] 

3.  Justices  or  the  Peace  €=>10— Poweb  to 
Removi>— Tenubib. 

In  the  absence  of  legislation,  power  to  re- 
move a  justice  of  the  peace  must  be  tak&x  from 
the  Constitution,  which  by  article  6,  §}  2,  3, 
provides  for  removal  only  for  misconduct  or 
malfeasance,  in  the  manner  provided  by  law. 

[Ed.  Note^For  other  cases,  see  Justices  ot 
the  Peace,  Cent  Dig.  {  10;  Dec.  Dig.  «=3lO.] 

4.  JusncEa   or  'nni    Pbacb   €=s>2 — HoLOiifa 
MoBE  Than  One  Omcs— Pouck  Judges. 

Under  Laws  1899,  p.  135,  as  to  jiiolice  judg- 
es and  justices  of  the  peace  in  cities  of  the 
first  class,  the  justice  who  is  appointed  police 
judge  holds  but  one  office;  Const  art.  4,  |  10, 
providing  that  a  justice  may  be  appointed  police 
judge,  not  having  created  a  new  office,  since  it 
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nerely  confined  jurisdiction  of  violations  of  ordi- 
nances to  one  justice,  instead  of  all  of  them. 

[Ed.  Note.— -For  oUier  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  g§  2-4 ;   Dec.  Dig.  «=5i2.] 

fi.  Justices  of  thk  Peace  «=32  —  Removai 

raox  Office— PowEBfl  of  Matob. 
A  justice  of  the  peace  takes  his  office  and 
powers  from  the  Constitution  and  Legislatare, 
and  neither  can  be  taken  away,  except  as  pro- 
Tided  by  law. 

PM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  2-4 ;  Dee.  Dig.  «=»2.] 
&  Jusncss  OF  THE  Peace  i®=>10— Removal 

noK  Office— PowEBS  of  Matob. 
Under  Const  art  6,  i  3,  declaring  that  all 
incumbents  of  offices  created  or  recognized  by 
0>nstitution  are  subject  to  removal  only  as  pro- 
Tided  by  law,  justices  of  the  peace,  as  judicial 
officer*,  cannot  be  removed  from  office  arbitra- 
rily by  the  mayor,  bat  only  after  clearly  im- 
plied charge,  hearing,  and  finding. 

{Ed.  Note.— For  otjier  cases,  see  Justioes  of 
the  Peace,  Cent  Dig.  8  16;  Dec.  Dig.  <Ss>10.] 
T.  Justices  of  toe  Pbaoe  ^sbIO— Bxhoval 

noM  OmoK— Powkbb  of  Mayob. 
Bemoval  of  justice  of  peace  from  office  of 
police  judge  by  mayor  who  appointed  iUm  can- 
not be  justified  on  the  ground  of  public  policy, 
in  that  the  mayor  is  the  chief  executive,  charg- 
ed with  enforcement  of  ordinances,  since  the 
office  is  not  the  creature  of  the  mayor,  but  of 
tlie  Legislature. 

fEd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  18;   Dee.  Dig.  <S=3lO.] 

.  Department  2.  Proceedings  by  the  State, 
on  the  relation  of  De  Witt  M.  Evans, 
against  the  Superior  Court  of  Pierce  Coun- 
ty and  others,  to  revlev  the  determination 
of  such  court  that  relator  could  be  removed 
from  office  by  defendant  A.  V,  Fawcett,  May- 
or of  the  City  of  Tacoma.  .  Reversed  and 
remanded,  with  directions. 

Hayden,  lisns^ome  ft  Metsger,  of  Tacoaaa, 
for  relator.  tJ.  £,  Saxmoa,  of  Tacoma,  for 
respondents. 

CHADWICK,  J.  The  relator  and  two  oth- 
ers wei«  dul7  ^ected  as  justioes  of  the  peaoa 
In  the  city  of  Tacoma  at  the  last  general 
electton.    It  la  provided: 

"Within  ten  days  after  sach .  election  the 
mayor  of  the  city  shall  appoint  one  of  the  jus- 
tices So  elected  vxd  police  justice  or  police  judge 
of  such  city  [cMea  of  the  first  clasfl  who  shau 
before  entmng  npoa  the  duties  of  his  office  •■ 
police  judce,  give  audi  ndditioaal  bond  for  the 
faithful  performance  of  bis  duties  as  the  city 
council  may  by  ordinance  direct"  Laws  189fl, 
pi  135. 

In  1903  (Laws  1903,  p.  84)  this  act  was 
so  amended  as  to  give  such  justice  exdnslye 
jurisdiction  over  all  offenses  defined  by  ordi- 
nance, and  other  powers  which  need  not  he 
enumerated. 

Within  ten  days  after  the  election,  the  re- 
spondent A.  y.  FSwcett,  then  and  now  the 
mayor  of  the  city  of  Tacoma,  appointed  the 
relator  as  police  Justice,  or  poHce  judge.  He 
qualified,  and  has  ever  since  exercised  the 
powers  and  duties  of  the  office.  On  May  15, 
1916,  respondent  E^wcett,  acting  as  mayor, 
notifled  relator  that  his  appointment  as  po- 
Hce Justice  vnis  revoked.    Relator  Instituted 


this  proceeding  to  test  the  rl^t  of  the  re- 
spondent Fawcett  to  revoke  his  appointment 
The  respondent  court  held  that  relator  had 
not  been  appointed  for  any  fixed  or  definite 
tepu,  and  that  the  mayor  bad  power  to  re- 
move him  at  will  without  a  hearing,  and 
without  assigning  any  cause  therefor.  It  is 
stipulated  that  police  Justices  have,  since  the 
act  of  1899  (Laws  1899,  p.  135),  held  their 
offices  for  the  same  time  and  term  as  they 
held  the  office  of  Justice  of  the  peace. 

[1]  With  the  holding  that  the  police  jus- 
tice does  not  hold  his  office  for  any  definite 
term  we  cannot  agree.  The  statute  does  not 
limit  bis  term.  In  terms,  or  make  it  subject 
to  the  arbitrary  will  of  the  appointing  pow- 
er. On  the  contrary,  by  the  strongest  impli- 
cations. It  fixes  the  term  as  coextensive  in 
time  wltb  that  of  the  term  of  the  justice  of 
the  peace,  upon  which  the  office  of  police 
justice  is  made  to  rest,  and  without  which 
one  assuming  to  act  as  police  Justice  would 
have  no  Jurisdiction  whatever. 

Section  1  of  the  act  of  1890  provides  that 
Justices  of  the  peace!  shall  be  elected  by 
the  Qualified  electors  in  cities  of  the  first 
class  "at  each  general  election."  The  mean- 
ing of  this  is  that  one  who  had  been  elected 
justice  of  the  peace,  and  has  been  appointed 
and  has  qoaUfied  as  police  Justice,  holds 
for  a  term.  Our  conclusion  is  strengthened 
by  the  provledon  of  the  law  that  the  mayor 
siiall  select  one  of  the  Justices  to  hear  city 
eases  within  10  days  after  the  general  Sec- 
tion, thus  indicating  that  it  was  the  in- 
tention of  the  Legisdature  that  the  term  of 
the  one  should  begin  with  the  other.  If  It 
does  so  begin,  it  cannot  be  denied  that  it 
would  end  at  the  same  time.  Rem.  ft  Bal. 
Code,  f  8860,  Is  not  without  bearing.  It  ex- 
presses a  leg^latlve  intention  to  define  terms 
of  office. 

[2]  That  an  officer  holding  for  a  term  la 
not  subject  to  removal  by  the  arbitrary  vdll 
of  the  executive,  although  an  appointee,  is 
now  well  settled  by  authority.  Indeed,  the 
power  to  remove  is  determined,  in  the  ab- 
sence of  statutes,  almost  entirely  by  refer- 
ence to  the  fixity  of  the  term.  Without  the 
citation  of  other  authority,  this  proposition 
may  be  rested  upon  State  ex  rel.  McReavy  v. 
Burke,  8  Wash.  412,  36  Pac.  281,  where  it 
is  said  that  the  rule,  as  stated,  is  sustained 
by  the  great  weight  of  authority.  The  court 
then  proceeds  to  inquire  whether  that  case 
feU  within  the  rule.  It  was  held  that  it  did 
not,  Inasmuch  as  the  Legislature  had  given 
the  Governor  the  power  of  removal  by  posi- 
tive statute,  which  In  effect  made  the  appoin- 
tee's official  life  subject  to  the  will  of  the 
Governor,  and  the  acceptance  of  the  office 
subject  to  the  condition  of  summary  re- 
moval. 

[8]  In  the  absence  of  legislatfon-^grant- 
tng,  but  not  deciding,  that  the  Legislature 
could  provide  for  the  summary  removal  of 
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an  ofiScer  exerddng  judicial  functions — ^the 
power  of  removal,  If  any,  is  to  be  foiud  in 
the  Constitution.  A  justice  of  the  peace  is 
not  subject  to  impeachment,  and  is  remov- 
able only  for  misconduct  or  malfeasance  in 
such  manner  as  may  be  provided  by  law. 
Const,  art  6,  |f  2-3.  We  find  no  provision 
of  law  giving  the  mayor  of  a  city  of  the 
first  class  the  power  to  remove  a  police  jua- 
Uce. 

[4]  But  the  fundamental  error  in  the  po- 
sition assumed  by  respondents  is  that  they 
seem  to  conceive  that  the  office  of  justice 
of  the  peace  and  police  justice  are  two  of- 
fices—the one  held  at  the  suffrage  of  the 
people,  the  other  at  the  will  of  the  appoint- 
ing power.  There  is  but  one  office,  that  of 
justice  of  the  i)eace.  That  he  exercises  ju- 
risdiction over  violations  of  city  ordinances 
in  no  way  changes  his  official  character  or 
his  office.  The  framers  of  the  Constitution, 
foreseeing  that  the  time  would  come  in  all 
dtles  when  the  convenience  of  the  pnbUc 
would  demand  that  the  jurisdiction  then  ex- 
ercised by  all  justices  of  the  peace  in  corpo- 
rate limits  should  be  exercised  by  one  or 
more  of  them,  declared  (article  4,  J  10),  that 
the  Legislature  should  provide  for  the  num- 
ber of  Justices  of  the  peace  to  l>e  elected  in 
Incorporated  cities  and  towns,  and  prescribe 
by  law  their  powers,  duties,  and  jurisdic- 
tion, and,  further,  that  "justices  of  the  peace 
may  be  made  police  justices  of  incorporated 
dtles  and  towns."  No  new  office  was  cre- 
ated. The  Justice  who  is  selected  as  police 
Justice  is  exerdslog  the  same  jurisdiction 
that  he  would  have  exercised  If  none  of  the 
Justices  had  been  selected  as  police  justice; 
the  only  difference  being  that  the  Legisla- 
ture has  provided  a  way  In  which  the  juris- 
diction theretofore  extending  to  all  of  the 
justices  shall,  In  so  far  as  it  relates  to  dt? 
ordinances,  licenses,  etc.,  be  exduslvely  ex- 
ercised by  one  of  them.  Necessarily  some 
method  of  selection  confronted  the  Legisla- 
ture. It  passed  the  act  of  1891,  saying  that 
the  mayor  should  appoint  a  police  justice, 
from  among  the  whole  number  having  Ju- 
risdiction of  the  subject-matters  to  be  con- 
sidered, \!rho  should  thereafter  be  privileged 
to  exerdse  sudi  jurisdiction  exduslvely. 

[B]  The  justice  takes  his  office  and  Its 
powers  and  duties  from  the  Constitution  and 
the  Legislature.  The  office  and  its  powers 
cannot  be  taken  away  by  any  authority  that 
does  not  have  the  sanction  of  the  Legisla- 
ture. It  must  be  "provided  by  law."  The 
justice  of  the  peace  who  is  selected  to  act 
as  police  justice  is  entirely  indei>endent  of 
the  mayor  when  once  selected.  The  mayor 
did  not  give  relator  his  office,  nor  did  he  de- 
fine bis  Jurisdiction.  He  cannot  take  the 
one  away  or  limit  the  other.  The  method 
of  selection  adopted  by  the  Legislature  was 
one  of  convenience.  It  might  have  said  the 
several  Justices  of  the  peace  should  draw 
lots,  or  that  the  one  receiving  the  highest 
number  of  votes  should  be  police  Justice.    If 


sudi  were  the  case^  who  would  contend  that 
the  mayor  could  remove  the  Justice  at  wlUf 
The  case  is  not,  therefore,  to  be  measured 
by  the  manner  of  selection,  but  by  the  char- 
ader  of  the  office  as  defined  in  the  Constitu- 
tion, Its  tenure,  and  its  attendant  duties  and 
Jurisdictions  as  defined  by  law. 

It  is  only  necessary  to  notice  the  cases  of 
Easson  V.  Seattle,  32  Wash.  406,  73  Pac.  496, 
Price  V.  Seattle,  39  Wash.  376,  81  Pac.  847, 
and  Shurtleff  t.'  United  States,  188  U.  S.  311. 
23  Sup.  Ct  585^  47  L.  Ed.  828,  upon  which 
the  respondents  rely.  In  the  Easson  Case, 
the  appointee  held  a  position  defined  by  char- 
ter (article  24,  |  8)  providing: 

"Unless  otherwise  provided  by  law  or  this 
charter,  each  officer,  board  or  department  an- 
thorized  to  appoint  any  deputy,  derk,  assistant, 
or  employ^,  shall  have  the  tight  to  remove  any 
person  so  appoiDted." 

The  opinion  Is  an  able  one,  but  in  result 
goes  no  further  than  to  hold  that  the  dvll 
service  commission  did  not  have  power  to 
remove  the  appointee,  and,  not  having  been 
removed  by  the  appointing  officer,  he  should 
be  reinstated.  Price  was  a  teamster,  an  em- 
ploye In  the  classified  dvll  service  of  the  dty 
of  Seattle.  He  held  his  position  without 
term,  "until  removed  or^  retired."  His  case 
clearly  fell  within  the  rule  of  implied,  if  not 
express,  power  of  removal.  The  Shurtleff 
Case  dedares  no  more  than  the  general  rule 
that  the  poLwer  to  appoint  implies  a  power  to 
remove. 

[6]  But  the  real  answer  to  all  these  cases 
is  to  be  found  In  the  Constitution  (article  3, 
S  3),  which  logically  dedares  that  all  incum- 
bents of  offices  created  or  recognized  by  that 
instrument  shall  be  subject  to  removal' only 
in  such  manner  as  is  provided  by  law.  This 
section  negatives  the  thought  that  officers, 
holding  any  office  recognized  or  created  by 
the  Constitution,  are  to  be  subject  to  the 
rule  of  the  cases  relied  on,  or  that  they  can 
be  removed  without,  or  in  the  absence  of,  a 
statute  authorizing  their  removal.  This  Is 
espedally  so  with  reference  to  judicial  offi- 
cers. It  would  violate  Vae  very  prlndple  up- 
on which  the  judicial  function  is  made  to 
rest — that  of  absolute  freedom  from  fear  or 
favor  of  the  appointing  power.  It  would  not 
be  so  if  a  judldal  officer  were  to  be  made  the 
subject  of  the  whim  or  caprice  of  the  ap- 
pointing power. 

The  Constitution  provides  that  judicial  of- 
ficers may  be  impeached.  If  the  rule,  that 
the  power  to  remove  is  implied  In  the  power 
to  appoint,  is  as  broad,  in  its  application,  as 
counsd  would  have  It,  a  superior  judge, 
when  once  appointed  by  the  Governor,  would 
hold  his  office  at  the  will  of  the  Oovemor, 
and  might  be  removed  summarily,  for  surely 
there  Is  the  power  to  appoint  There  the 
Constitution  says  that  such  removal  shall 
be  only  by  Impeachment,  and  here  that  It 
shall  be  only  "for  mlscondact  or  malfeasance 
in  office  in  such  manner  as  may  be  provided 
by  law,"  clearly  implying.  In  either  case,  a 
charge,  a  hearing,  and  a  finding. 
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[7]  Respondotts  conteod,  furtlier,-ipasmuch 
as  respondent  Fawcett  ia  the  executive  officer 
of  the  dty  charged  with  the  duty  of  enforc- 
ing the  ordinances  of  the  city,  and  with  gen- 
eral sapervlslon  over  Its  affairs,  with  power 
to  take  all  proper  measures  for  the  preserva- 
tion of  public  order,  etc.,  that  he  has  more 
than  an  implied  power  of  removal ;  that  his 
power  rests  In  public  policy.  Having  held 
that  relator  is  not  the  official  creature  of 
the  respondent  mayor,  but  that  he  holds  bla 
office  in  virtue  of  the  Constitution  and  the 
general  laws,  the  argument  may  be  passed 
as  without  merit. 

Reversed  and  remanded,  .with  direction  to 
issue  the  writ 

MAIN,  MOUNT,  and  HOLCOMB,  JJ.,  con- 
cur. 


DANNBR  et  aL  V.  RITCHIE.  (No.  13248.) 
(Supreme  Court  of  Washinston.  July  29, 1916.) 
jTTDOiOEzrr   «=a779{2)— litKN— Pbopebty   Sttb- 

JECT— OWNEBBHIP. 

Where  an  action  to  rescind  a  sale  of  land 
and  to  quiet  title  was  brought  against  the  ven- 
deoa  and  their  attaching  creditor,  and  by  stipu- 
lation between  plaintiff  and  vendees  a  decree 
wsB  entered  as  prayed,  a  subsequent  jndgment 
in  the  attachment  suit,  the  attachment  having 
been  dissolved,  was  not  a  lien  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.   {  1342;    Dec.  Dig.  «s»779(2).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Keniteth  Mackintosh, 
Judge. 

Suit  by  Jolm  Danner  and  others  against 
W.  F.  Ritchie  and  others.  From  a  judg- 
ment for  plaintlfTs,  defendant  Ritchie  ap- 
peals:    Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant 
Anst  ft  Terhune,  <A  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  toought  to 
oiforce  spedflc  performance  of  a  contract 
and  for  equitable  relief.  A  jodgment  was 
entered  as  prayed  for  by  the  plaintlCf.  The 
defendant  Ritchie  haa  appealed. 

The  facts  are  in  substance  as  follows :  On 
September  15,  1914,  John  Danner  and  Jollns 
P.  Johnson  sold  to  the  defendant  McKenale 
a  lO-acie  tract  of  land  for  an  agreed  oob- 
dderation  of  $10,500.  Three  thousand  dol- 
lars of  this  amount  was  to  be  paid  «mi  or  be- 
fore January  1,  1915.  .The  balance,  $7,500, 
was  to  be  secured  by  a  mortgage  ux)on  the- 
lO-aoe  tract  It  was  also  agreed  that  in  or- 
der to  secure  the  $3,000  payment,  which  was 
to  be  made  on  January .  1,  1915,  McKenzle 
and  McGinnls  were  to  deed  to  Danner  and 
Johnson  two  certain  lots  in  Seattle,  and  also 
assign  a  contract  for  another  lot;  that  if 
the  payment  was  not  made  on  January  1st 
as  agreed,  then  these .  lots  and  contract 
should  become  the  property  of  Danner  and 
Johnson.     It  was  also  agreed  that  if,  upon 


eKamination  of  the  titles  to  all  the  prop^ 
erty,  the  titles  were  found  to  be  defective, 
and  could  DOt  be  remedied  within  30  days, 
then  the  trades  were  to  be  rescinded,  and 
deeds  delivered  to  the  original  owners. 

McKenzie  and  McGlnnis  went  into  posses- 
sion of  the  10-acre  tract  Certain  personal 
property  was  purchased  by  McKenzie  and 
McGlnnis  at  an  agreed  price  of  |1,000.  This 
personal  property  was  not  paid  for,  and  was 
afterwards  sold  by  McGlnnis.  After  Janu- 
ary 1st  it  was  discovered  by  Danner  and 
Johnson  that  one  of  the  lots  was  of  no  value 
in  excess  of  the  incumbrances  thereon,  and 
that  the  contract  of  sale  upon  another  lot 
did  not  exceed  in  value  the  sum  of  $1,000. 
Thereafter,  while  the  title  to  the  10-acre 
tract  was  in  McKenzie  and  McGlnnis,  an  ac- 
tion was  brought  by  the  appellant,  W.  F. 
Ritchie,  on  October  9,  1914,  against  Mc- 
Kenzie, to  recover  a  Judgment  of  $1,442.  An 
attachment  was  levied  upon  the  10-acre 
tract  On  February  17,  1915,  after  the  $3,- 
000  which  had  been  agreed  to  be  paid  was 
past  due,  and  when  the  equity  in  the  lots 
given  to  secure  this  sum  was  found  to  be 
not  more  than  $1,000,  they  brought  this  ac- 
tion for  a  rescission  according  to  the  terms 
of  the  original  contract  and  to  quiet  the 
title  to  the  lots  which  had  been  deeded  to 
them.  Ritchie  was  made  a  party  to  that 
action. 

On  May  25,  1915,  the  attachment  which 
had  been  sued  out  by  Ritchie  against  the 
10-acre  tract  was  dissolved  by  an  order  of 
court  Afterwards  a  stipulation  was  en- 
tered into  by  the  plaintiffs  and  McGlnnis 
and  McKenzie  to  the  effect  that  a  decree 
might  be  entered  rescinding  the  contract  and 
quieting  the  title  to  the  lots  in  the  plaintiffs. 
A  Judgment  to  that  effect  was  entered.  Sub- 
sequently the  appellant,  Ritchie,  obtained  a 
Judgment  for  $1,442.73  and  costs  against  Mc- 
Kenzie. He  now  daime  that  his  Judgment 
is  a  Hen  upon  the  lots  which  were  awarded 
to  the  plaintiffs  Danner  and  Johnson.  It 
Is  plain  that  there  Is  no  merit  In  this  con- 
tention, because  the  title  to  these  lots  was  in 
the  plaintiffs  from  January  1,  1815,  and  be- 
fore the  Judgment  was  entered  in  favor  of 
Ritchie  and  against  McKenele  the  title  to 
the  10-acre  tract  upon  whldi  the  attachment 
bad  been  levied  had  been  revested  in  the 
plaintiffs.  The  attachment  did  not  run 
against  the  lots  in  question,  and,  if  it  had, 
it  was  dissolved,  and  was  therefore  of  no 
force. 

Some  contention  is  made  by  the  appel- 
lant that  these  transfers  were  made  in  fraud 
of  the  rights  of  Ritchie.  But  there  is  no 
evidence  in  the  record  to  Justify  this  con- 
tention, and  the  court  below  so  found.  The 
plaintiffs  Danner  and  Johnson  were  the 
holders  of  the  title  to  the  lots,  and  in  order 
to  avoid  that  title  it  was  Incumbent  upon 
Ritchie  to  show  fraud  in  the  procurement 
of  it..    White  V.  McSorley,  47  Wash.  IS,  91 
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Pac.  24S.    This  was  not  done.    We  ar«  aat- 
Isfled,   from   a  careful  examlnatloD  of  the 
record,  that  the  trial  conrt  arrived  at  a  Jnst 
eonclnaion. 
The  Judgment  is  therefore  affirmed. 

MORRIS,     O.     J.,     and     FULLBRTON, 
mJJS,  and  OHADWICK,  JJ.,  concur. 


STATE  T.  BIARTIN. 

(Na  18480.) 

(Supreme  Conrt  of  Washington.    July  29, 1916.) 

1.  Intoxicating  Liquors  ^s»260  —  Uklaw- 

FOI.    POSSEBBION— PbDUUUPTIOH    AND    BUX- 
DKN  OT  PboOF. 

Any  stock  of  intoxicating  liquors  in  the  pos- 
session of  anv  person  in  excess  of  the  quantities 
allowed  by  iLaws  1916,  p.  2,  regulating  the 
sale  and  use  of  intoxicating  liquors,  is  _  pre- 
sumed to  be  contraband,  and  the  burden  is  on 
the  owner  to  justify  his  possession  of  snch  liq- 
uors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent.  Dig.  f  §  38&-38d ;   Dec.  Dig.  «=> 


Juqno 
250.] 


2.  InTOXIOATINO    LIQT70II8    «s>126— Uni,aw- 
rui,  PossKssiON— "Dbuoqists  and  Fhabica- 

CISTS." 

The  words  "druggist  or  pharmacist,"  as 
used  in  I^aws  1915,  p.  2,  permitting  the  sale  of 
intoxicating  liquors  by  druggists  or  pharmacists 
only,  means  such  druggists  or  pharmacists  as 
are  actively  engaged  in  business,  and  the  pos- 
session of  an  excess  quantity  of  liquor  by  a 
registered  pharmacist  not  engaged  in  business  is 
unlawful,  even  thou^  acquired  before  such  law 
became  effective. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  135;    Dec  Dig.  «s»126. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Druggist;  Pharma- 
cist] 

3.  iNTonoATIRO   lilQTTOBS   «s»261  —   BXOKSB 
QXJANTITIE»— COITTRABAND— DBFKfaKS. 

Under  Laws  1916.  p.  2,  regulating  the  sale 
and  use  of  intoxicating  liquor,  a  registered 
pharmacist  not  actually  engaged  in  business 
tailing  to  reclaim  an  excess  quantity  of  liquon 
seised  by  showing  that  he  intends  to  engage  in 
the  druggist  business  cannot  reclaim  them  on 
the  ground  that  he  intends  to  keep  them  for 
private  consumption. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  II  389,  890;  Dec.  Dig.  «» 
251.] 

4.  INTOXIOATINO    LiQUOBB   «s>247  —  UHI.AW- 

VTJi.  Possession  ot  Exosss  Quantities  — 

OONTBABAND. 

The  provisions  of  Laws  191S,  p.  2,  prohibit- 
ing the  possession  of  excess  quannties  of  intox- 
icating liquor,  operates  in  rem  so  that  any  such 
excess  quantity  is  contraband  and  subject  to 
condemnation,  regardless  of  the  finding  as  to  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  i  367 ;   Dec  Dig.  «S3247.] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edw.  C.  Mills, 
Judge. 

Proceedings  by  the  State  of  Washington 
for  the  condemnation  of  intoxicating  liquors 
In  the  possession  of  Fred  Martin.  From  a 
Judgment  ordering  the  return  of  liquors  to 
claimant,  the  State  appeals.  '  Reversed. 


Ban  W.  Benson  and  B.  F.  Barker,  both 
of  Walla  Walla,  for  the  State.  Sharpstein, 
Pedigo,  Smith  ft  Sharpstein,  all  of  WaUa 
Walla,  for  respondent 

BAUSMAN,  J.  Proceeding  under  the  in- 
itiated act  (Laws  1915,  p.  2),  relating  to  in- 
toxicating liquors,  the  sherlil  found  and 
seized  an  excess  quantity  upon  the  premises 
of  one  Martin,  who,  in  answer  to  the  return, 
alleged  himself  lawfuUy  entitled  to  keep  them 
as  a  registered  pharmacist.  Upon  a  hearing 
the  lower  court  ordered  tbem  returned  to 
blm. 

It  appeared  that  Martin  had  bought  the 
liquor  before  the  statute  went  Into  effect,  but 
that,  though  registered  as  a  druggist  or 
pharmacist,  he  was  neither  then  nor  since 
actually  engaged  in  that  business.  Asserting 
a  right  to  keep  the  liquors  with  an  avowed 
Intent  to  put  them  into  that  business  at  his 
convenience,  he  invokes  arguments  lately 
discussed  in  State  ▼.  Eden,  158  Paa  967. 

Under  this  law  on  the  honr  of  a  certain 
day  we  were  to  start  anew  as  to  alcoholic 
liquors,  all  persons  being  commanded  to  rid 
themselves  of  stocks  within  the  next  ten 
days.  New  supplies  after  the  Initial  date 
were  to  be  had  only  through  public  officers. 
All  traffic  and  public  drinking  being  forbid- 
den, druggists  remained  the  sole  public  dis- 
pensers, nor  could  these  resupply  themselves 
except  through  public  agencies.  As  to  previ- 
ous stocks  the  law  was  sweeping;  they  must 
be  sold  at  once,  with  a  sole  exception  allowed 
to  druggists.  In  a  word,  after  a  given  date 
all  prior  stocks  were  offenders  under  the  law, 
unless  they  could  justify  themselves  as  drug- 
gists or  as  individuals  come  within  the  Eden 
decision. 

There  we  held  that  a  hoosdiolder,  though 
there  be  foand  on  his  presslaes  after  the  act 
went  into  effect  more  than  the  statutory  al- 
lowance, U  lawfuUy  entitled  to-  keep  what  he 
bad  purchased  before  when  there  te  not  mere- 
ly a  baying  before  bat  a  keeping  afterwards 
for  merely  private  drlnkiag.  Martin,  how- 
ever, announces  his  keeping  them  not  for 
private  use,  bat  fbr  future  traffic,  so  a  very 
different  question  is  presented.  It  is  argued 
that,  being  a  private  indMdaal  who,  before 
the  act,  lawfully  acquired  liquMig,  what  he 
wants  them  for  now  is  immaterial  if  he  be 
not  applying  them  to  an  unlawful  use.  Then 
the  argument  goes  a  step  further.  It  con- 
t&iiB  or  Implies  that  he  wni  have  a  right 
hereafter  to  transfer  them,  not  indeed  to  a 
third  person,  but  to  himself  as  future  drug- 
gist 

Two  questions  accordingly  appear:  First, 
whether  Martin  can,  so  to  speak,  put  these 
goods  into  traffic  through  himself  as  future 
druggist;  and,  secondly,  whether,  if  that  be 
forbidden,  he  may  not  at  least  retain  theftn 
or,  more  accurately,  reclaim  them  from  sfef- 
zure. 
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[11  By  the  Eden  dedtdon  tbe  burden  of 
proof  In.  these  situations  has  not  been  cbang- 
ed,  80  wbenerer  an  excess  quantity  is  found 
in  any  hands  or  place,  it  is  presnmptivtiy  an 
nnlawfal  excess.  The  lav  was  an  anti-traffic 
law  with  reduced  domestic  drinking  aimed 
at  tbrongh  the  catting  down  of  the  quantity 
that  might  be  subsequently  stored  at  home 
as  a  consequence  of  a  reduced  storing  or  ac- 
cnmnlation  at  home.  As  to  home  consumi>- 
tion  the  right  of  householders  was  merely 
curtailed;  the  law  being  in  their  way  only 
as  to  new  quantities  that  might  be  kept  on 
hand  and  the  manner  of  getting  fresh  supply. 
What  Eden  claimed  was  the  right  to  con- 
sume what  he  had  bought  before  the  enact- 
ment, proposing  no  change  in  the  use  of  his 
liquors,  towards  which  his  intent  after  the 
law  was  the  same  as  his  intent  before. 

[2]  With  Martin  it  is  obviously  different 
To  begin  with,  he  was  not  a  druggist  within 
the  meaning  of  this  act  either  when  he  bought 
the  liquors  or  when  they  were  seised.  To  be 
sure,  he  was  registered  as  such,  but  the  act 
is  plain  in  too  many  places  that  "druggist"  or 
"pharmadst"  means  one  -  actively  engaged 
In  the  business;  this  last  idea  being  so  fre- 
quently expressed  in  actual  words  as  an  ap- 
pendage to  the  technical  term  that,  when 
occasionaUy  not  appended,  they  are  plainly 
omitted  for  brevity  alone.  Not  a  line  In  the 
statute  Indicates  that  pharmacists  merely  reg- 
istered were  to  have  rights  like  those  engag- 
ed in  business.  Thus  we  are  clear  that  Mar- 
tin is  not  a  druggist,  and  that,  when  he  pro- 
iwses  to  change  these  liquors  to  that  use,  he 
will  be  transferring  them  to  a  new  owner 
under  tills  law  aa  much  as  if  he  were  selling 
them  to  another  person.  The  law  is  aa  mudi 
ccmcemed  with  the  change  of  status  or  object 
In  this  commodity  aa  in  the  change  of  owner. 

[S]  Now,  Martin's  iwsition  is  no  better  than 
that  of  any  other  person  who,  having  for 
domestic  purposes  acquired  liquor  for  his 
home  previously  to  the  law,  changes  his  mind 
later,  applies  for  a  pharmadst's  license,  and 
launches  himself  in  that  occupation.  Such 
a  person,  even  though  he  may  liave  bad  the 
intention  when  he  bought  the  liquor  in  ad- 
vance of  the  law,  changes  his  actual  employ- 
mssA  as.well  as  the  actual  use  after  it  with- 
out complying  with  the  new  forms  for  pub- 
licity, prodndng  one  of  the  evils  that  the 
law  had  In  mind  when  It  required  that  hold- 
ers of  existing  stocks  promptly  dispose  of 
them.  This  conclnslon  we  come  to  without 
adding  the  fact  that  Martin  was  a  saloon 
keeper  previously  to  the  law  keeping  up  a 
druggist's  license  to  be  used,  if  he  felt  like 
it,  afterwards  and  consequently  one  of  the 
very  traiuckers  to  be  extinguished.  As  for 
the  Bden  decision,  that  rests  on  the  principle 
that  the  right  to  home  consumption  remain- 
ed continnoaa,  that  the  property  acquired  lor 
that  purpose  before  the  act  was  not  intended 
to  be  disturbed,  and  that  no  new  offense  was 


given  later  by  the  owner's  continuing  to  con- 
sume his  old  supply  at  home.  Though  Mar- 
tin, then,  may  not  transfer  these  liquors 
to  a  druggist's  use,  may  he  at  least  reclaim 
them  from  the  sheriff  now,  recanting  his  an- 
swer by  saying  that  he  wlU  keep  them  merely 
to  be  drunk  at  h<Hne? 

[4]  Not  to  be  forgotten  for  a  moment  Is 
the  In  rem  aspect  of  our  law.  A  commodity, 
though  its  owner  be  never  found,  may  be  it- 
self an  offender.  Found  in  excessive  quanti- 
ties after  the  statute  goes  into  effect,  it  is 
presumptively  contraband,  an  Inanimate  vio- 
lator of  law  subject  to  condemnation.  Not 
until  somebody  wishes  to  claim  it  is  its  own- 
ership a  matter  of  concern,  whereupon  the 
law  may  let  the  owner  alone  and  he  satisfied 
with  condemnation.  The  objects,  therefore, 
for  which  liquors  are  held  or  accumulated 
do  become  material.  The  lawful  status  may 
be  changed  to  an  unlawful  status  in  the 
same  hands.  Suppose  an  individual  to  have 
a  lawful  quantity  and  yet  be  selling  it  at  re- 
tail. The  fact  that  it  was  lawfully  acquired 
either  before  or  after  the  statute  would  not 
save  the  unsold  portion  from  forfeiture.  The 
same  would  be  true  if,  though  no  part  of 
It  were  yet  disposed  of,  the  owner  be  found 
in  full  preparation  for  unlawful  sales.  The 
authorities  would  not  have  to  await  the 
traffic  and  the  crime.  In  short,  the  intend- 
ed use  is  a  most  important  element  in  the 
commodity  under  this  law  which  condemns 
the  commodity,  even  when  "k^t  or  possess- 
ed by  any  person  with  the  intent  of  violating 
any  of  the  provisions  of  this  law." 

To  conclude,  when  Martin  admitted  his 
keeping  this  stock  for  druggist's  future  busi- 
ness instead  of  to  remove  It  from  the  state 
in  the  required  ten  days,  this  stock  was 
made  an  offender  open  to  seizure. 

Judgment  reversed. 

MOKKIS,  0.  J.,  and  MAIN,  HOLCOMB, 
and  PARKBR,  JJ.,  concur. 


BROWN  V.  HATES  et  aL     (No.  13267.) 

(Supreme    Court    of    Washington.      July    2& 
1918.) 

1.  Lahdlobd    and    Tknant    4s9lOB(l)  — Im- 

FLUD   SUBKINOKB   OF  LkASB. 

A  surrender  of  leased  premises  may  b«  im- 
plied from  acts  and  conduct  of  the  parties  in- 
dicating an  intention  on  the  part  of  the  ten- 
ant to  abandon,  and  on  the  part  uf  the  landlord 
to  resume,  possession  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  «  350,  3K2-SB4,  358,  360; 
Dec.  Dig.  «=»109(1).T 

2.  Li&NDLOKD  AND  TbRAICT  «a»195(l)— AbaR- 

DONmm  OF  Pbbhisbs— Bemkdus  of  Lard- 

LOBD. 

Where  a  tenant  without  just  cause  aban- 
dons leased  premises  and  refuses  to  pay  rent, 
the  landlord  may  either  treat  the  term  as  stui 
snbsistiiig  and  sue  for  installments  of  rent  aa 
they  aocrue,  or,  treating  the  lease  as  terminated 
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by  the  tenant's  breach,  re-enter  and  siie  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  f  {  790,  791 ;  Dec.  Dig.  <&=> 
195(1).] 

3.  Landlobd  and  Tenant  «=»49(3)— Aban- 
donment BY  Tenant— KicMiEDiBS  of  LjAND- 
LOBD— Measure  or  Damabes. 

Where  a  tenant  abandons  leased  premises 
without  just  cause  and  the  landlord  re-euters, 
the  mpasure  of  damages  is  not  the  rent  reserved, 
but  the  difference  between  that  amount  and  the 
rental  valne  of  the  premises  to  the  end  -of  the 
term. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  119;   Dec.  Dig.  <S=»49(3).) 

4.  Landlord  and  Tenant  ig=349(2)— Aban- 
donment BY  Tenant— Remedies  of  Land- 
lord— Evidence— Sufficiency. 

Evidence  held  sufficient  to  sustain  finding 
that  landlord  was  entitled  to  damages  for  ten- 
ant's abandonment  without  just  cause  of  leased 
premises. 

[Eld.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  US ;   Dec.  Dig.  <S=>49(2).] 

6.  Landiabd  and  Tenant  €=3288  — Aban- 
DONUBNi  OF  Pbeuises— Waiver. 
The  action  of  unlawful  detainer  is  an  ex- 
clusive legal  substitute  for  the  common-law 
right  of  personal  re-entry  for  breach  of  lease 
covenants,  and  the  serving  of  notice  of  default 
and  notice  to  surrender  on  tenant  is  not  a 
waiver  of  damages  for  subsequent  abandonment 
of  premises. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
T«nant,  Cent  Dig.  {  1205;   Dec  Dig.  <S=>288.] 

6.  Landlord  akd  Tenant  €=9llO(2)— Aban- 
donment OF  Premises  —  Subbendeb  of 
Keys— Waivkb  of  Landlord's  Remedies. 

Where  tenant  surrenders  keys  but  landlord 
refuses  to  accept  possession  except  on  condi- 
tion that  he  find  another  acceptable  tenant  he 
does  not  waive  right  to  damages  for  abandon- 
ment of  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  SS  367-369;  Dec.  Dig.  «=» 
U0(2).] 

7.  Trial  €=105  —  Involuntaby  Nonsuit — 
Evidence— Inferences. 

On  a  motion  for  involuntary  nonsuit,  the 
plaintiff  is  entitled  to'  the  benefit  of  every  fa- 
vorable inference  to  be  drawn  from  bis  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  373.  374;   Dec.  Dig.  ®=»165.] 

8.  Landlobd  and  Tenant  «=»49  (2)— Aban- 
donment BT  Tenant— Action  fob  Dam- 
AeB»— Tbial. 

In  an  action  for  damages  for  the  wrongful 
abandonment  of  leased  premises,  held,  the  ex- 
clusion of  evidence  of  the  rental  value  of  prem- 
ises and  an  order  granting  a  nonsuit  was  error. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  S  118 ;   Dec.  Dig.  «=>49(2).] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County ;  B.  H.  Back,  Judge. 

Action  by  George  A.  Brown  against  Harry 
T.  Hayes  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Miller  &  Wilkinson,  of  Vancouver,  for  ap- 
pellant Jas.  P.  Stapleton,  of  Portland,  Or., 
for  respondents. 

ELLIS,  J.  Action  for  damages  on  breach 
of  a  lease.  The  evidence  was  In  substance  as 
follows:    Plaintiff,  lessee  from  the  owner  of 


a  baUdlng  for  a  term  of  years,  On  October 
30,  1913,  sublet  a  storeroom  therein  to  de- 
fendants for  a  term  of  five  years  at  a  month- 
ly rental  of  $91.66  due  and  payable  on  the 
first  of  each  month,  defendants  also  to  pay 
their  proportion  of  the  expense  of  heating 
the  building.  Defendants  went  Into  posses- 
sion and  occupied  the  leased  premises,  plain- 
tiff occupying  an  adjoining  storeroom,  and 
both  conducting  mercantile  establishments. 
In  July,  1914,  defendants  sold  their  business 
to  third  parties  who  removed  the  stock  of 
goods  to  another  location.  On  Aognst  12, 
1914,  defendants  paid  their  roit  for  that 
month,  at  that  time  and  several  times  subse- 
quently advising  plaintiff  that  they  would 
pay  no  more  rent,  repeatedly  Inviting  blm  to 
sue,  but,  so  far  as  the  evidence  shows,  at  no 
time  offering  to  surrender  possessioii  or  de; 
liver  up  the  keys.  Plaintiff  at  all  tliiies  stat- 
ed to  defendants  that,  being  bound  on  his 
own  lease  for  the  premises,  he  could  not  af- 
ford to  release  them  from  their  contract,  and 
finally  advised  them  that  he  Intended  to  se- 
cure possession  of  the  storeroom,  rent  it  for 
what  It  would  bring,  and  hold  them  for  the 
difference.  Accordingly,  on  September  1, 
1914,  pursuant  to  the  unlawful  detainer  stat- 
ute, he  served  upon  defendants  a  notice  that 
they  were  In  default  for  the  current  month's 
rent,  and  that  they  must  either  pay  the  rent 
within  three  days  or  surrender  possession  of 
the  premises  on  pain  of  liability  to  an  action 
for  unlawful  detainer.  On  the  following 
evening  one  of  defendants  called  at  plain- 
tiff's store  and  banded  him  an  envelope  con- 
taining one  of  the  duplicates  of  the  lease, 
the  key,  and  a  letter  stating  that  In  response 
to  the  notice,  "We  herewith  surrender  the 
premises:"  Plaintiff  kept  the  key  but  refus- 
ed to  accept  the  lease  as  a  surrender  of  the 
term,  handing  It  back  to  the  defendant  who 
refused  to  take  It  Plaintiff  then  stated  that 
he  would  bold  the  lease  for  defendants  and 
that  they  could  have  It  at  any  time.  There- 
after plaintiff  leased  the  premises  to  other 
parties  for  a  term  equal  to  the  remainder 
of  defendants'  term,  and  each  month  on  col- 
lecting the  rent  sent  defendants  a  blU  for 
the  difference  between  the  rent  collected  and 
the  monthly  rental  reserved  in  tbelr  lease. 
Plaintiff  also  offered  proof  of  the  rental  val- 
ue of  the  premises  for  the  remainder  of  the 
term  and  to  show  that  it -was  less  than  the 
rent  reserved  in  his  lease  to  defendants. 
This  evidence  was  excluded,  and  the  court 
thereupon  granted  a  nonsuit  Plaintiff  ap- 
peals 

Is  the  giving  of  notice  by  a  landlord  of  an 
Intention  to  forfeit  a  lease  for  nonpayment 
of  rent,  and  a  surrender  by  the  t«iant  of  the 
possession  in  response  thereto,  necessarily 
equivalent  to  an  unqualified  Surrender  of  the 
term?    This  is  the  ultimate  question. 

[1]  The  general  rule  as  to  what  constitutes 
a  surrender  of  the  tierm  Is  Stated  as  follows: 
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"▲  tiulrender  mar  arise  eiAer  <n>m  the  ex^' 
press  agreement  of  the  parties,  or  by  operation 
of  law.  And,  whenever  a  surrender  is  implied 
'from  the  acta  of  the  parties,  it  is  a  snrrender 
b7  operation  of  law.  This  inference  may  be 
drawn  from  anything  which  amonnts  to  an 
agreement  on  the  part  of  the  tenant  to  aban- 
don, and  on  the  part  of  the  landlord  to  readme, 
possession  of  the  premises."  2  Wood,  Landlord 
and  Tenant  (2d  Bd.)  p.  1174;  Hart  v.  Pratt, 
18  Wash.  560,  53  Pae.  7U. 

[t]  But  It  does  not  follow  that  every  aban- 
donment on  the  one  hand  and  resumption 
on  the  other  constitutes  a  surrender  of  the 
train,  either  ezprem  or  by  operation  of  law, 
ao  as  to  reUeTe  either  party  from  all  liability 
for  bis  own  antecedent  breach  of  the  lease. 
It  is  just  as  well  established  as  is  the  general 
role  that,  when  a  tenant  abandons  the  prem- 
ises without  Just  cause  and  refuses  to  pay 
rent,  the  landlord  may  either  treat  the  term 
as  still  subsisting  and  sue  for  the  install- 
ments of  rent  reserved  as  they  accrue,  or, 
treating  the  lease  as  terminated  by  the  ten- 
ant's breach,  re-enter  and  sue  for  damages 
for  the  breadu  Jones,  Landlord  and  Tenant, 
i  5M;  Bradbury  v.  Higginson,  162  OaL  6Q2, 
123  Pac.  797. 

[31  If  the  landlord  pursue  the  latter  course 
bis  damages  are  measured,  not  by  the  amount 
of  the  rent  reserved,  but  by  the  difference 
between  that  amoimt  and  the  rental  value 
of  the  premises  to  the  end  of  the  term. 
Bradbury  v.  Hlgginson,  supra ;  Oldfleld  v. 
Angeles  Brewing  Co.,  62  Wash.  260,  113  Pac. 
630,  36  U  R.  A.  <N.  S.)  426,  Ann.  Gas.  19120, 
1050. 

[4,  (]  The  evidence  shows  that  such  was  at 
least  the  purpose  of  the  appellant  here.  It 
can  hardly  be  questioned  that  had  he  re-enter- 
ed under  all  the  antecedent  circumstances 
here  presented,  save  his  notice  to  pay  rent  or 
surrender,  he  could  have  maintained  this  ac- 
tion for  damages.  By  the  giving  of  that  no- 
tice did  he  so  acquiesce  in  the  respondents' 
desire  to  abrogate  the  lease  and  avoid  the 
term  as  to  estop  him  from  claiming  damag- 
es? We  think  not.  The  action  of  unlawful 
detainer  is  an  exclusive  legal  substitute  for 
the  common-law  right  of  personal  re-entry 
for  breadi.  Spencn-  t.  Oommercial  Co.,  80 
Wash.  520,  71  Pac.  OS.  It  follows  that  a  re- 
«ntry  by  that  action  has  no  different  results 
from  those  implied  from  a  re-entry  for  breach 
.without  the  necessity  of  action.  This  phase 
■at  the  case  here  cannot  be  distinguished  from 
tliat  presented  in  Barrett  v.  Monro,  60  Wash. 
229,  124  Pa&  860,  40  L.  B.  A.  (N.  &)  763. 
There  the  re-entry  was  by  notice  and  action 
in  unlawful  detainer.  The  tenant  Imd  made 
a  deposit  under  the  terms  of  the  lease  for 
liquidated  damages  in  case  of  breach.  We 
held  that  the  re-entry  for  default,  in  payment 
<A  rent  was  not  a  waiver  of  the  right  to  tlie 
liquidated  damages.  Ordinarily  a  surrender 
on  the  one  hand  and  an  acceptance  of  pos- 


session on  the  other,  if  unexplained,  consti- 
tutes a  surrender  of  the  term  by  operatltm. 
of  law ;  but,  if  it  appear  from  all  the  circum- 
stances that  the  landlord  resumed  possession 
for  the  commimlcated  purpose  of  caring  for 
abandoned  premises  and  rerentlng  them  in 
order  to  minimize  his  damages,  no  sudi  im- 
plication arises.  Brown  v.  Cairns,  107  Iowa, 
727,  77  N.  W.  478. 

[n  Such  was  the  professed  purpose  of  the 
appellant  here,  and  the  fact  that  he  gave  the 
notice  as  the  first  step  toward  securing  peace- 
able possession  does  not  necessarily  create 
the  implication.  That  implication  must  arise 
if  at  all  from  other  acts  inconsistent  with 
the  professed  purpose.  We  fall  to  find  them 
here.  True,  he  accepted  the  key  and  resum- 
ed possession,  but  at  the  saiae  time  he  refus- 
ed to  accept  the  lease  as  a  surrender  of  the 
term.  Els  attitude  then  clearly  carried  the 
laformatlmi  which  he  had  repeatedly  given 
defendants  that  he  intended  to  hold  them  In 
damages  for  their  breach  of  the  leasa  Un- 
der these  circumstances  his  acceptande  of  the 
key  was  no  waiver  of  that  right.  "Too  much 
imiKirtance  should  not  be  attached  to  a  de- 
livery of  the  keys  to  the  landlord,  and  his 
attempt  to  relet  the  premlsea  The  legal  ef- 
fect of  these  acts  depends  largely  on  the  in- 
tent with  wliich  the  keys  were  delivered  and 
fw  what  purpose  they  were  accepted.  The 
landlord's  words  at  the  time  be  accepted  the 
keys  are  good  evidence  on  this  subject.  There 
Is  no  surrender  where  landlord  refuses  to 
accept  the  keys  except  on  condition  that  he 
is  to  find  another  tenant,  if  possible,  and 
hold  the  lessee  responsible  for  any  deflcienc]^ 
in  the  rent"  Jones,  Landlord  and  Tenant,  f 
549 ;  Lucy  v.  Wilklns,  38  Minn.  441,  23  N.  W. 
801;  Biggs  V.  Stueler,  93  Md.  100,  48  Atl. 
727;  Dorrance  v.  Bonesteel,  61  App.  DIv, 
129,  64  N.  T.  Supp.  307 ;  Martin  r.  Steams, 
52  Iowa,  346,  3  N.  W.  92. 

[7]  On  the  motion  for  a  nonsuit,  the  appel- 
lant was  entitled  to  the  benefit  of  every  fa- 
vorable Inference  to  be  drawn  from  his  evi- 
dence. The  question  was  one  of  intention, 
and  we  are  clear  that  the  evidence  presented 
a  case  for  the  jury.  Sessinghaus  v.  Knocke, 
127  Mo.  App.  800,  105  S.  W.  283;  Leggett 
V.  Louisiana  Purchase  Expo.  Co.,  121  Mo. 
App.  70,  07  S.  W.  976;  Stewart  v.  Sprague, 
71  Mich.  50,  38  N.  W.  673 ;  Hays  v.  Goldman, 
71  Ark.  251,  72  S.  W.  563. 

[11  The  court  erred  in  refusing  to  admit 
evidence  of  the  rental  value  of  tbe  premises 
for  the  unexpired  term  and  in  granting  the 
nonsuit. 

Judgment  rerersed,  and  cause  remanded 
for  trial. 

MORRIS,  O.  J.,  and  MOUNT,  CHAD- 
WICK,  and  rULLESTON,  JJ.,  concur. 
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STATE  ex  rel.  BERRY  et  aL  t.  SUPERIOR 

C»URT  IN  AND  FOR  THURSTON 
COUNTY  et  aL    (No.  1S421.) 

(Supreme  0>art  of  Washington.    July  5,  1916.) 

1.  GoNsrrruTioRAi.  Law  «=>7<X3)— Au^ob- 
ITT  OF  Courts— PouoT  of  Statdts. 
Courts  will  not  afford  relief  aeainst  legisla- 
tion on  grounds  of  policy,  expediency,  or  be- 
cause a  hardship  is  worked  against  any  person. 
[Ed.  Note.— E\>r  other  case*,  see  CJonatitntioii- 
al  Law,  Cent  Dig.  f  181 ;  Dec.  Dig.  «s»7(K3).] 

i.  COKSnTOTIOITAL    LiAW    «=s>7(Kl)— AtnHOB- 
ITY  OF  COUBTS. 

Ourts  will  not  intervene  in  any  case  to 
hinder  or  influence  the  process  of  legulation  In 
any  of  its  steps. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  129,  182,  187 ;  Dec  Dig. 
«=»70(i).] 

8.  CONtiTITUTIONAL    LAW    «S>70(1),    77  — •  Db- 
PABTMENTS     OF     OOVEBRICKNT— liEaXBTATUKB 

— Intebfkbknck  bt  (Toubts. 
Neither  the  judicial  nor  the  executive 
branches  of  the  state  can  interfere  to  prevent  a 
delegated  member  of  the  legislative  body  from 
introducing  a  bill  or  law,  no  matter  how  arbi- 
trary, novel,  or  foolish. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  129,  182.  187,  141 ;  Dec. 
Dig.  «=>70(1),  77.] 

4.  CoNSTiTtrriowAi,  Law  «=»70(1)— Act  Pbo- 
P08BD  BY  Initiatob— Drittor  Legislation— 
Intbbfbbenck  bt  Cottbts— "iNrriATOB  OF  A 
Bux." 
The  "initiator  of  a  bill,  which  means  the 
draft  of  an  act  or  proposed  law,  under  Const 
art  2,  i  1,  is  not  under  this  system  of  direct 
legislation,  a  legislator  with  whose  acts  in  pro- 
posing a  bill  the  courts  cannot  interfere. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
el  Law,  Cent  Dig.  §§  128,  132,  137 ;  Dec.  Dig. 
«=»70(1).] 

6.  iNJXrNcnoN  4s>88  —  Dibect  Leoislatior 
— Method  of  Fubnishing — Autbobity  of 
CouBT  TO  RKiQtjibb  Oomfuanob  with  Sxat- 
irnt. 
The    initiator    of    direct    legislation    under 
Const  art.  2,  S  1,  must  proceed  in  accordance 
with  the  positive  law  prescribing  the  method 
ot  such  legislation,   and   courts  will  interfere 
by  injunction  in  proper  cases  to  prevent  sub- 
mission in  disregard  of  such  laws. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  160;   Dec.  Dig.  «=>88.1 

6.  Wobds  and  Phrases— "PBEAMBue." 

A  "preamble"  is  an  introductory  clause  in 
a  constitution,  contract  statute,  or  other  in- 
strument which  states  Uie  motive,  design,  rea- 
son, or  intent  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pre- 
amble.] 

7.  Statgtks  «=3210— "Law"  —  Pbbamblb  — 

Effect. 
A  law  is  a  rule  of  acti<Hi,  but  an  argument 
by  way  of  preamble  is  not. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  i  287;  Dec.  Dig.  «S3210. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Law.] 

8.  Statutbs  «ca>210— Pbbaubia— OinoK  and 
EFrEci-. 

A  preamble  is  not  an  essential  part  of  a 
statute,  has  no  legislative  force,  and  is  of  im- 
portance only  as  a  guide  to  an  understanding 


v(  Hf  stmtnte  with  referenee  to  the  legislative 
intent  in  case  of  donbt  or  amUgoity. 

[Ed.   Note.— For  other  casea,   see   Statutes, 
Cent  Dig.  I  287:  Dec.  Dig.  «s>210.] 

9.  STATDTBS    «=>S5V^DiBX0T    LKaiSLATIOR— 

CoNsrrrunoNAi.    Restbiotionb— Rioht   to 

Propose  a  Pbeamblx. 
Under  Const  art  2,  i  1,  pravldinK  for  diraet 
legislation,  no  constitatfonal  rii^t  u  given  to 
propose  a  preamble  or  declaration  of  purpose 
to  a  proposed  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  <8=»35^.] 

10.  Injunction  «s>8S— Bnaoiiient  or  Law— 
Dibbct  LcaisiiATion- Pubijusation  or  Ab< 
quments. 

The  courts  will  enjoin  the  publication  at  the 
expense  of  the  state  of  a  ttroposed  preamble 
containing  purely  argumentative  matter  in  sup- 
port of  an  act  imtiated  under  Const  art  2,  f  1. 
[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  160;   Dea  Dig.  «=988.] 

11.  Statdtks  4s>85^— Dibect  LBaisi.ATioK 
—Publication  of  AjiauicxiiTs— Phbajibub 

CONTAININQ    ABOUVENTATIVB    MaTTXS— IN- 

JtJNCTION. 

A  preamble  in  a  pK^xMed  act,  intti«ted  un- 
der Const  art.  2,  S  1,  amendatory  to  Fisheries 
Code  (Rem.  &  Bal.  Code,  $S  5160-€276)  |  1, 
reciting  the  purposes  of  the  act  and  contain- 
ing argumentative  statements  of  reason  for  its 
adoption,  was  improper  under  Laws  1913,  p. 
418,  providing  for  publication  of  such  argument 
at  expense  of  proponent  and  the  publication  of 
such  preamble  at  expense  of  state  will  be  en- 
joined. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  <S=35%.] 

Ellis,  Bauaman,  Parker,  and  FuUerton,  JJT., 
dissenting. 

En  Bana  Proceedings,  on  the  relation  of 
Frank  Berry  and  others,  to  review  the  pro- 
ceedings and  judgment  of  the  Superior  Court 
of  Thurston  County  and  D.  F.  Wright,  Jadge 
thereof,  dismissing  relator's  petition  for  in- 
junction. Reversed  and  remanded,  with  di- 
rections. 

Chas.  S.  Oleaoon,  of  Seattle,  for  r^tora. 
C.  3.  France,  of  Seattle,  and  W.  V.  Tanner, 
of  Olympla,  for  respondents. 

HOLCOMB,  J.  This  Is  a  proceeding  to 
review  the  proceedings  and  indgta&at  of  the 
superior  court,  in  holding  that  It  had  no  ju- 
risdiction, and  entering  a  judgment  of  dis- 
missal and  for  costs  against  the  relators,  in 
a  certain  cause  begun  and  tried  therein, 
wherein  the  relators  woe  plaintlffa  and  tbe 
secretary  of  state  and  certain  other  persoos 
as  "The  Joint  LegislatiTe  Committee"  and  as 
individuals  were  defendants,  to  enjoin  'tbe 
defendants  from  preparing  or  caasing  to  be 
printed  blank  petitions  for  proposed  Initia- 
tive measure  No.  22,  and  frcHn  printing  and 
attadiing  to  snch  petitions  arguments  for 
said  pretended  measure  No.  22,  and  from 
drcolatlng  or  attonptlng  to  obtain  signatures 
of  legal  voters  upon  such  petitions.  A  capj 
of  section  1  of  initiative  measure  No.  22,  aa 
filed  by  the  joint  legislative  committee  In  the 
office  of  the  secretary  of  state,  Is  as  follows : 
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"Section  1.  SwtiM  1  o<  tb*  rbherie*  Ood«  o( 
Washington  is  amended  to  read  aa  {oIIowb: 

"Section  1.  Short  Title  and  DeelaratioB  of 
Pnrposea. 

"This  act  shall  be  bows  as  the  'Fisheriea 
Code  of  Washington.' 

^^Ae  prosperity  and  happiness  of  all  of  its 
people  are  hereby  declared  to  be  the  biebest  aim 
of  uie  state  and  the  protection  and  ntiflsatloD  of 
its  great  natural  resources,  to  the  and  that  aU 
the  fonetiaia  ot  gpTemment  may  be  economical- 
!▼  carried  on  without  burdoisome  and  con- 
fiscatory taxation  being  {daeed  upon  the  borne 
bnildtra  and  real  producers  ot  the  state,  is 
paramount.  Protecaon  and  conservation  of  the 
great  sources  ot  food  supply  are  necessary  that 
they  sball  not  be  monopMised  by  die  few  to  the 
detriment  and  discomfort  of  the  many,  and  in- 
asmuch as  it  has  been  legally  determined  that 
the  fish  in  waters  of  the  state  of  Washington 
are  tbe  property  of  said  state,  it  is  hereby  de- 
clared that  the  purposes  of  this  act  are  to 
foster  the  propagation,  protection  and  develoi>- 
ment  of  this  source  of  food  supply  and  to  create 
a  revenue  therefrom  by  retaining  a  portion  of 
the  vahie  of  its  own  property  from  those  who 
are  hereby  allowed  to  appropriate  the  same, 
under  the  regulations  hereinafter  set  forth,  the 
proceeds  of  which  shall  be  turned  into  the  state 
treasury  tor  the  general  support  of  the  state 
government,  to  the  end  that  tne  burden  of  tax- 
ation on  its  peoide  may  be  thereby  reduced." 

Tbe  trial  judge  held,  in  effect,  that  tb* 
QDestlon  raised  was  political,  and  tberefore 
a  coart  of  equity  could  not  interfere. 

During  the  laat  40  years  ot  the  Nineteenth 
CSentury  there  aroee  and  grew  in  democratic 
npabUcs  and  oommonwealtba  a  powerfol 
difltruat  and  dislike  of  their  parllament& 
They  became  tired  of  tbe  repreaentatire  sys- 
tem. In  tbe  latter  part  of  that  period  the 
pec^le  ot  the  democracies  submitted  to  their 
t^tcsentative  Legtslatures  only  under  the 
pressure  of  stem  necessity.  The  growing 
distrust  and  contempt  for  legislative  bodies, 
municipal,  state,  and  federal,  and  the  tenden- 
cy to  restrict  them,  culminated,  .with  the  be- 
ginning of  this  century  in  numerous  returns 
by  states  to  the  primitive  system  of  direct 
legislation,  modified  by  modem  systems  of 
election.  In  this  state,  after  enabling  legis- 
lation, an  amendment  to  article  2  of  tbe 
Constitation  relating  to  le^slative  powers, 
wMch  eetablished  a  dual  system  of  legisla- 
tion, was  adopted  by  vote  ot  the  electors  in 
1912.  It  was  by  that  amendment  provided 
that: 

"Tbe  legislative  authority  *  •  •  shall  be 
vested  in  the  Legidature,  •  •  •  but  the  peo- 
ple reserve  to  themsdves  Ae  power  to  pro- 
pose bills,  lavrs,  and  to  enact  or  reject  the  same 
at  the  polls,  independent  of  tbe  Iiegislature," 
etc. 

Under  tbe  further  previsions  of  this  con- 
BtitDtional  amendment — 
"the  first  power  reserved  by  the  people  is  the 
initiative.  Ten  per  centum,  but  in  no  casp 
more  than  fifty  thousand,  of  the  legal  voters 
shall  be  requited  to  propose  any  iMaaure  by 
such  petition,  and  everr  such  petition  shall  in- 
dnde  the  full  text  of  the  measure  so  proposed. 
laitiatlve  petitions  shaU  be  filed  with  the  sec- 
retarr  ot  state  aot  less  than  four  mmitbs  before 
the  election  at  which  they  ace  to  be  voted  upon, 
or  not  less  than  ten  days  before  any  regular  ses- 
sbn  of  the  Legidature.  If  filed  at  least  four 
■HMtbs  before  the  elsetion  at  whidi  they  are 
to  be  vot«td  vi/op,  h»  [the  saeretary  of  state] 


shall  submit  the  same  to  the  vote  of  the  people 
at  the  said  election.  It  such  petitions  are  filed 
not  leas  than  ten  days  before  any  regular  ses- 
sion of  the  Legislature,  be  shall  transmit  the 
same  to  the  Legislature  as  soon  as  it  convenes 
and  organises.  Such  initiative  measure  shall 
take  precedence  over  all  other  measures  in  the 
Legislature  except  appropriation  bills  and  shaU 
be  dtber  enacted  or  rejected  without  change  or 
amendment  by  the  Legislature  before  the  end  of 
such  regular  session." 

It  Is  further  provided  that  the  veto  power 
of  the  Ooveraor  shall  not  eztokl  to  measures 
enacted  by  the  people,  either  upon  initiative 
or-  upon  the  second  power  reserved  to  the 
people  and  designated  the  "referendum."  It 
also  further  provided  that  the  reserved  pow- 
ers of  the  people  "shall  be  self-executing,  but 
legislation  may  be  enacted  especially  to  fa- 
cilitate Its  operation."  It  is  finally  peremp- 
torily commanded  by  this  amendment  that: 

"The  Legislature  shall  provide  methods  of 
publicity  of  all  laws  or  parts  of  laws,  and 
amendments  to  the  CSonstitutioa  referred  to  the 
people  with  arguments  for  and  against  the  laws 
ana  amendments  so  referred,  so  that  each  voter 
of  the  state  shall  receive  the  publication  at  least 
fifty  days  before  the  election  at  whicb  they  are 
to  be  voted  upon." 

In  obedience  to  and  furtherance  of  the 
above  mandate,  the  Legislature  at  its  1913 
session  enacted  a  fadlltative  measure,  pro- 
viding for  regular  processes  of  initiating 
measures,  and  for  publicity  and  arguments 
for  and  against  them  at  the  expense  of  the 
persons  filing  arguments  in  support  of  or 
against  such  measures  respecUveiy,  prohibit- 
ing the  drcnlation  ot  more  than  two  argu- 
ments in  support  of,  and  more  than  three  in 
opposition  to^  any  initiative  measure,  and 
providing  for  the  arrangement  of  ballot  title 
by  the  Attorney  General,  the  printing  ot  ar- 
guments upon  the  proposed  measure  by  the 
secretary  of  state  at  least  00  days  prior  to 
the  election  at  which  they  are  to  be  submit- 
ted, and  the  transmission  of  same  by  him  to 
every  voter  in  the  state  not  less  than  66  days 
before  the  election. 

The  facilitating  act  above  partially  out- 
lined was  not  only  a  complete  delegation  of 
power  to  the  Legislature,  but  a  positive  com- 
mand of  the  paramount  law  to  be  produced. 
Without  it  the  self-executing  provisions  of 
the  Constitution  as  amended  could  be  follow- 
ed, but  might  result  in  confusion  and  dis- 
order In  many  instances.  There  can  be  in 
such  a  vast  state  no  assemblage  of  all  or  a 
majority  of  the  voters  to  propose  and  rote 
upon  measures  or  to  reject  measures  already 
enacted.  It  is  possible  for  an  act,  if  very 
brief  and  concise,  to  be  proposed  and  voted 
upon  at  regular  elections  In  Identical  fom 
by  every  voter,  but  very  uncertain.  Henct 
the  people  provided  tibat  their  reserved  pow- 
ers of  legislation  sliould  be  fadliteted  and 
promoted,  but  not  curtailed  or  hindered,  by 
a  legislative  act  providing  a  comprehensivt 
scheme  to  facilitate  the  employment  of  th£ 
legislative  powers  reserved  by  the  people  U 
masa  The  facilitating  act  carefully  provides 
certain  steps  to  be  taken  in  order  to  prevent 
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aofalrness  and  fraad  and  confusion  and  dis- 
order. It  provides  that  any  legal  voter  or 
committee  or  organization  of  legal  voters  may 
"propose"  any  measure  to  be  submitted  to 
the  Legislature  or  to  the  people.  Upon  fil- 
ing such  proposed  measure  within  certain 
periods  prior  to  a  regular,  election  or  session 
of  the  Lieglslature,  the  Attorney  General 
shall  prepare  the  ballot  title  to  such  measure. 
It  is  carefully  provided  that  the  ballot  title 
so  prepared  shall  be  of — 
"not  to  exceed  one  hundred  words,"  and  "shall 
express,  and  give  a  true  and  impartial  statement 
of  the  purpose  of  such  measure,  and  shall  not 
be  iDtentionally  an  argument,  or  likely  to  create 
prejudice,  either  for  or  against  the  measure." 

rrovision  is  made  for  an  appeal  to  the 
courts  from  the  action  of  the  Attorney  Gen- 
eral in  preparing  the  ballot  title.  The  act 
provides  for  the  utmost  publicity  of  the 
proposed  measure  within  the  state,  and  for 
not  more  than  two  arguments  In  favor  of  and 
three  against  the  proposed  measure,  the  pub- 
lication of  the  arguments  to  be  paid  for,  not 
by  the  state  but  by  the  parties  submitting 
the  arguments.  This  requirement  of  the  law 
was  sustained  In  State  ex  rel.  Chamberlain 
V.  Howell,  80  Wlash.  692,  142  Pac.  1.  It  is 
now  asserted  by  appellants  that  this  require- 
ment of  the  facilitating  act  is  violated  and 
evaded  by  the  proponents  of  the  present 
measure  by  a  pretended  "preamble,"  which  Is 
neither  necessary  nor  proper,  and  is  mere 
argument  and  false  statements  In  support  of 
the  proposed '  measure,  which,  U  permitted, 
will  enable  the  proponents  to  have  their  ar- 
guments printed  by  tlie  public  at  no  expense 
to  the  proponents  under  the  guise  of  part  of 
the  bill  or  proposed  law,  and  give  undue  ad- 
vantage to  proponents  and  work  irreparable 
injury  to  the  opponents  of  the  measure. 

[1-3]  To  establish  that  the  procedure  ques- 
tioned is  unfair  is  not  sufficient.  Any  law  or 
proposed  law  may  be,  and  often  is,  unfair  to 
some.  Except  when  dealing  with  essential 
morals  or  fundamental  principles,  In  the 
modem  complexity  of  Jiuman  affairs  and  re- 
lations there  is  little  legislation  that  can  be 
said  to  be  entirely  fair.  Legislative  bodies, 
whether  del^ated,  or  principals  in  mass,  are 
not  to  be  stopped  from  exercising  the  su- 
preme function  of  making  laws  by  such  con- 
siderations. The  sole  question  now  to  be  de- 
termined is,  Have  they  the  power?  Courts 
will  not  concern  themselves  with  any  ques- 
tions of  policy  or  hardship  or  expediency. 
Nor  will  they  in  any  case  intervene  to  hinder 
or  influence  the  process  of  legislation  in  any 
of  Its  steps.  Were  it  a  question  of  whether 
a  delegated  member  of  a  legislative  body  of 
any  kind  could  introduce  to  that  body  a 
"bill"  or  law  of  any  kind,  no  matter  how  ar- 
bitrary, how  novel,  or  how  foolish,  the  an- 
swer at  the  very  outset  would  unhesitatingly 
be  that  no  other  department  of  our  triune 
form  of  government  could,  in  any  wise,  In- 
terpose. We  now  have  a  dual  system  of  leg- 
islation: O&e  by  a  delegated,  bicameral  Leg- 


islature, deliberative,  ttak^  of  Its  own  rules 
of  procedure  In  general ;  the  other  by  the 
legal  voters  of  the  state  in  mass.  Here  we 
have  the  question,  Is  the  proponent  of  an 
initiative  measure  In  any  sense  a  legislator? 
And  ancillary  to  that,  Is  the  filing  of  a  pro- 
posed bill  or  law  a  legislative  step?  A  third 
and  vital  question  then  arises.  Can  the  courts 
Interfere? 

[4]  As  to  the  first  question,  we  conceive 
that  an  initiator  of  a  bill  (which  means  the 
draft  of  an  act  or  proposed  law)  Is  not,  un- 
der this  system  of  direct  legislation,  a  legis- 
lator. State  ex  rel.  McNary  v.  Olcott,  62 
Or.  277,  125  Paa  303.  He  is  merely  given 
license  or  privilege  to  propose  and  file  a  pro- 
posed measure.  This  is  a  preliminary  step  In 
the  process  of  legislating.  It  may  be  dis- 
pensed with,  but  it  is  nevertheless  provided 
for  in  furthering  or  "facilitating"  the  system. 
He  must  proceed  in  conformity  with  the  li- 
cense. The  question  then  Is,  Are  these  pro- 
ponents exercising  this  privilege  legally?  In 
the  first  place  it  must  be  considered  that 
here  we  have  a  step  or  procedure  autborised 
and  granted  by  law  and  to  be  exercised  and 
administered  under  a  general  law  authorized 
by  the  supreme  law,  the  Constitution,  not  a 
legislator  acting  in  a  parliamentary,  delib- 
erative body,  empowered  within  certain  con- 
stitutional limitations  to  make  its  own  rules 
of  procedure  at  the  moment,  and  coequal 
with  any  other  branch  of  government  But, 
it  is  said,  the  people  In  their  legislative  ca- 
pacity are  superior  to  all  other  branches  of 
government,  superior  to  the  Legislature 
which  made  this  law;  in  fact,  supreme  in 
their  legislative  capacity.  The  people  In 
their  legislative  capacity  are  not,  however, 
superior  to  the  written  and  fixed  Constitu- 
tion. Nor  is  the  individual  who  proceeds  to 
Initiate  any  legislation.  His  act  in  initiating 
a  measure  is  but  a  voluntary  one,  and  is  per- 
mitted and  defined,  limited  and  circumscrib- 
ed, by  the  Constitution  and  the  laws  passed 
in  obedience  to  and  compliance  with  the  Con- 
stitution as  amended. 

[6]  Such  a  step  has  not  the  immunity  of  the 
old  delegated,  protected  legislative  act  and 
privilege.  One  voting  upon  the  final  passage 
of  an  initiated  or  referred  bill  at  the  elec- 
tion could  not  claim  the  privilege  of  voting 
by  any  method  he  pleased.  He  could  not  go 
to  the  polls  and  cast  his  vote  viva  voce  un- 
der our  election  system,  and  demand  that  It 
be  recorded  ahd  counted.  Nor  could  be 
electioneer  or  solicit  votes  within  the  polling 
place  for  such  is  prohibited.  Nor  could  he 
insert  a  new  word  or  clause  or  expunge  any- 
thing from  the  proposed  measure.  The  voter 
on  proposed  or  referred  measures  is  codt 
trolled  and  regulated  by  positive  general 
laws.  There  is  no  sanctity  conferred  upon 
the  proposal  of  an  Intended  law  to  be  Initlat: 
ed  and  voted  upon  by  the  people. 

The  legal  right  granted  to  the  proponents 
is  a  private  and  a  pbUtleal  rigbt  to  propose 
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I  "bin,  or  law,"  to  be  Initiated  by  a  petition 
If  signed  by  the  coustitutioaal  number  of 
legal  roters.  Now,  are  proponents  proceed- 
ing In  their  legislative  capacity  by  the  pre- 
scribed method?  As  private  members  o£  the 
legisJatlTe  body  In  mass,  certain  legal  polit- 
ical rights  are  conferred  upon  them  to  be 
exercised  In  a  prescribed  manner.  These 
rights  must  be  considered  as  no  greater  than 
the  rights  of  other  members  of  the  legislative 
body  in  mass  to  oppose  the  proposed  meas- 
ure. It  cannot  be  assumed  that  the  right  of 
ooe  legal  voter  to  attempt  to  obtain  the  en- 
actment of  a  given  measure  is  greater  than 
tlie  right  of  other  legal  voters  to  attempt  to 
prevent  its  passage.  All  are  equal  before  the 
Uw.  There  Is  no  presumption  that,  because 
certain  legal  voters  or  legislators  desire  and 
propose  certain  legislation  upon  a  certain 
subject,  the  same  is  desired  by  the  voters  in 
mass.  In  fact,  it  can  be  assumed  as  a  safe 
postulate  that  other  members  of  the  voting 
mass  will  oppose  it  It  is  the  sole  ground  of 
relators  here  that  they  are  entitled  to  inter- 
fere in  the  matter  because  they  are  voters 
and  do  (^pose  the  proposed  measure,  Irre- 
q)ectire  of  the  merits  of  the  measure  and 
regardless  of  the  reasons  for  their  opposi- 
ticKi,  and  that  if  the  proponents  of  the  meas- 
ure are  proceeding  In  accordance  with  the 
positive  law,  their  only  recourse  Is  at  the 
polls.  This  position  Is  sound.  This  brings  us 
to  the  precise  question  as  to  the  legality  of 
the  procedure  of  the  proponents. 

They  propose  a  purely  amendatory  bill  or 
lav  upon  a  subject  of  legislation  long  recog- 
nized and  acted  upon  in  this  state,  the  regu- 
lation of  fishing  in  the  public  waters  of  the 
state  and  deriving  a  revenue  therefrom.  The 
territorial  Legislatures  of  1877,  1879,  1881, 
the  first  Legislature  of  the  state  In  1889-90, 
and  each  succeeding  Legislature  to  and  In- 
dndlng  that  of  1915,  passed  legislation  in 
some  manner  regulating  fishing,  protecting, 
conserving,  and  fostering  fish,  and  providing 
for  revenue  therefrom.  In  191S  the  Legisla- 
ture enacted  a  comprehensive  regulation  and 
revenae  act  concerning  fish  and  flablng  In- 
dustries, and  declared  it  to  be  the  "Fisher- 
ies Code  of  Washington."  The  proponents 
bave  proposed  a  bill  for  direct  action  by  the 
roters  wblch  would  amend  certain  sections 
of  the  Fisheries  Code,  and  preface  the  posi- 
tive rules  of  action  for  the  future  by  pro- 
posing to  amend  section  1  of  the  existing 
Fisheries  Code  so  as  to  Include  a  "preamble" 
or  "declaration  of  purposes."  The  proposed 
amendments  In  no  wise  extend  or  broaden 
tbe  aa^e  of  tbe  existing  policy  of  the  law. 
It  is  Insisted  by  the  proponents  that  It  is 
their  constitutional  political  right  to  Insert 
any  declarations  of  purposes  or  "preamble" 
in  any  proposed  legislation  introduced  by 
initiative;  that  preambles  are  legitimate  as 
component  and  proper  portions  of  legislation, 
are  so  recognized  pf  law,  and  serve  several 


important  functions  In  connection  with  the 
making  and  interpreting  of  laws. 

[6]  In  the  entrance  upon  new  fields  of  leg- 
islation, In  order  to  Justify  the  legislation 
"to  the  impartial  consideration  of  mankind," 
preambles  are  frequently  adopted.  Thus,  the 
framers  of  the  Constitution  of  the  United 
States  explained  their  purpose  to  mankind 
by  a  preamble  which  for  conciseness  and 
brevity  and  general  and  comprehensive 
breadth  of  scope  is  unequaled.  A  preamble 
is  defined  In  law  to  be: 

"An  introductory  clause  in  a  constitution, 
ccmtract,  or  other  instrument,  reciting  or  de- 
claring the  motive  or  design  of  what  follows." 
New  Standard  Dictionary. 

"The  introductory  part  of  a  statute,  which 
states  the  reasons  and  intent  of  the  law."  Web- 
ster's Unabridged  Dictionary. 

A  cursory  reading  of  the  proposed  pre- 
amble must  convince  any  one  that  it  contains 
much  that  is  more  than  merely  recitative  of 
the  motive  or  design  of  what  follows,  for  it 
contains  much  that  must  appear  to  be  mere- 
ly polemic  and  open  to  serious  controversy 
as  assuming  the  existence  of  certain  condi- 
tions, whether  such  be  actually  true  or  false, 
and  in  a  very  Insidious  manner.  For  In- 
stance, after  reciting  the  fundamental  princi- 
ple of  democracies  that  "the  prosperity  and 
happiness  of  all  of  Its  people  are  hereby  de- 
clared to  be  the  highest  aim  of  the  state,"  a 
principle  universally  known  and  acknowledg- 
ed by  every  one,  and  needing  no  re-enactment 
Into  law  In  the  United  States,  It  Insinuates 
that,  without  such  legislation  as  is  now  pro- 
posed, as  if  for  the  first  time  in  history, 
"burdensome  and  confiscatory  taxation"  is 
"being  placed  upon  the  home  builders  and 
real  producers  of  tbe  state."  It  then  In- 
sidiously argues  that: 

"Protection  and  conservation  of  the  great 
sources  of  food  supply  are  necessary  [as  if  for 
the  first  time  asserted  legislatively]  that  they 
shall  not  be  monopolized  by  tha  few  to  the 
detriment  and  discomfort  of  the  many." 

And  the  only  changes  made  In  the  existing 
Fisheries  Code  proposed  by  this  measure  to 
be  amended  are  to  prohibit  fishing  during  the 
closed  season  in  the  Columbia  river  where  it 
forms  the  state  boundary,  where  It  is  now 
permitted,  to  further  regulate  or  prohibit 
certain  fishing  apparatus  in  certain  waters, 
requiring  additional  licenses,  increasing  the 
fees  to  be  paid  the  state  for  certain  licenses 
and  for  certain  quantities  of  fish  caught, 
further  regulating  the  reports  to  be  made, 
and  limiting  licenses,  to  citizens  or  persons 
who  have  declared  intention  to  become  citi- 
zens of  tbe  United  States  and  actually  resi- 
dent In  this  state,  the  existing  law  extending 
its  i)ermi8slon  to  such  persons  resident  In  ad- 
joining states. 

[7j  The  proposed  amendments,,  while  im- 
portant, are  not  novel,  original,  or  subversive. 
They  are  In  harmony  with  the  losg-settled 
and  recognized  policy  of  the  state.  No  mo- 
nopoly in  its  fish  was  ever  legalized  by  the 
state  any  more  than  tha^t  co&fened  by.  t)ie 
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licensing  of  certain  persons  coming  within 
the  permission  of  the  law  who  wonld  pay  the 
reqnlred  license  fees,  exactly  as  Is  now  pro- 
posed. This  preamble  Is  an  argnmentum  ad 
homlnem,  appealing  to  the  uninformed  on 
the  face  of  the  proposed  enactment,  and  to 
be  printed  by  and  at  the  expense  of  the 
state.  There  Is  further  pure  argument  In 
the  remainder  of  this  proposed  preamble,  and 
further  assertion  of  long-established  princi- 
ples as  to  which  there  Is  no  necessity  to  de- 
clare anew  the  reason  for  the  law.  A  law 
ia  a  rule  of  action.    An  argument  Is  not 

Notwithstanding  the  obTious,  the  propo- 
nents Insist  that  it  Is  their  right  to  include  any 
declarations  of  purpose  In  a  proposed  meas- 
ure, under  the  Constitution  and  the  law, 
and  that  the  courts  have  no  right  to  Interfere 
with  a  legislative  procedure  or  a  political 
right  They  Illustrate  by  citing  the  declara- 
tion of  purposes  as  a  preamble  to  our  "Work- 
men's Compensation  Act"  (Session  Laws, 
1911,  p.  345)  reciting  long  existing  and  recog- 
nized mischiefs  and  an  avowed  purpose  of 
subverting  a  long-established  system  of  pri- 
vate compensation  and  trial,  by  Jury  for  Inju- 
ries to  workmen.  Here  was  a  most  manifest 
need  for  a  preamble  containing  a  declaration 
of  new  principles  to  supplant  the  old,  with- 
draw the  right  of  trial  by  Jury,  and  remedy 
a  general  condition. 

The  "Employment  Agencies  Law"  (Laws 
1915,  Ik  1)  passed  by  the  people  in  1914  and 
containing  a  declaration  of  purpose  to  bring 
a  new  (flass  of  occupation  within  the  scope 
of  the  police  power  of  the  state  and  regulate 
or  abolish  it;  and  the  Oregon  "Ten  Hour 
Law"  (Laws  1913,  p.  180),  containing  a  pre- 
amble of  the  same  nature,  are  also  cited  as 
illustrations.  Aa  to  the  last-mentioned  law, 
it  is  argued  that,  on  appeal  to  the  Supreme 
Ck>nrt  of  the  United  States  to  test  its  con- 
stitutionality, a  "brief"  has  been  written  to 
demonstrate  the  facts  set  forth  In  the  pre- 
amble, consisting  of  two  large  volumes  of 
1,0(X)  pages,  and  that  if  the  Supreme  Ciourt 
of  the  United  States  sustains  the  law,  it 
will  sustain  it  by  reason  of  the  statements 
contained  in  the  preamble  and  the  demon- 
stration contained  in  the  "brief"  that  the 
facts  recited  in  the  preamble  are  established 
economic  facts.  If  that  be  true,  and  if  pre- 
ambles are  to  become  the  established  guide 
to  interpretation  by  the  courts  of  the  laws 
and  of  their  constitutionality,  we  may  expect 
such  1,000-paged  "briefs'  hereafter  to  be 
made  part  of  the  preamble,  puUished  by  and 
at  the  expense  of  the  state,  whenever  the 
proponent  of  a  measure  may  desire,  and  for- 
ever set  at  teat  by  mere  enactment  thereof, 
any  arguments  that  might  thereafter  be 
made  as  to  not  only  the  wisdom,  necessity, 
and  expediency  of  the  act,  which  are  purely 
legislative  questions,  but  also  as  to  the  con- 
Btitutionalit?  of  an  act  which  is  Judicial. 
In  nether  of  the  laws  cited,  however,  and 
(h*  detennlnatlon  of  their  constitutionality 


by  the  courts,  was  there  presented  the  qnes- 
tlon  of  the  right  of  the  proponent  undisturb- 
ed, to  Include  anything  he  pleased  as  a  pre- 
amble, under  such  system  aa  haa  been  pro- 
vided In  this  state. 

It  is  also  urged  iQr  respondents  that  we 
have  declared  in  regard  to  the  "Workmen'a 
Compensation  Act"  (State  ex  rel.  Davl»- 
SmUh  Co.  v.  Clausen,  65  Wash.  166,  117  Paa 
1101,  37  L.  B.  A.  [N.  S.]  466)  and  In  regard 
to  the  "Employment  Agencies  Law"  of  1914 
(Huntworth  v.  Tanner,  87  Wash.  670,  152 
Pac.  523),  that  a  preamble  is  a  most  neces- 
sary and  Important  constituent  part  of  a 
law. 

In  the  Davis  Case  a  mere  recital  was  made 
(65  Wash.  169,  117  Pac.  1101,  37  L.  B.  A.  [N. 
S.]  466)  of  the  declared  mischiefs  to  be  reme- 
died and  puriiose  of  the  new  law,  a  law  en- 
tirely novel  and  original  here.  In  that  it  takea 
away  the  right  of  trial  by  Jury  in  large 
classes  of  cases  and  from  large  numbers  of 
employers  and  employ^  and  sutmtltntes  an- 
other remedy.  In  the  Huntworth  Case  the 
preamble  was  resorted  to  as  a  source  of  in- 
terpretation of  the  true  scope  and  Intent  of  a 
prohibitive  and  highly  penal  law,  and  as  a 
designation  of  the  persons  to  be  brought 
within  the  protection  of  the  law,  the  declara- 
tion in  the  preamble  of  purpose  and  mis- 
chiefs to  be  remedied  bdng  "a  declaration  of 
a  policy  to  advance  the  police  power  into  a 
new  field,"  and  the  preamble  was  more  than 
a  mere  preamble,  and  disclosed  an  inten- 
tion to  protect  from  the  conditions  existing 
and  brought  about  by  the  employment  agen- 
cies, as  "workers"  only  those  who  were  li- 
able to  Imposition  and  extortion. 

[1, 9]  Both  In  England  and  in  this  country 
it  was  at  one  time  a  common  practice  to  pre- 
fix to  each  law  a  preface  or  preamble  stating 
the  motives  and  inducement  to  the  making 
of  It;  but  It  is  not  an  essmtlal  part  of  the 
statute,  and  Is  now  generally  omitted.  It  is 
not  only  not  essential  and  generally  omitted, 
but  it  Is  without  force  in  a  legislative  sense, 
being  but  a  guide  to  tbe  Intentions  of  the 
fram«r.  As  such  guide  It  Is  often  of  lmpoi> 
tance.  In  this  sense  It  is  said  to  be  a  key  to 
open  the  understanding  of  a  statute;  The 
preamble  Is  properly  referred  to  when  doubts 
or  ambiguities  arise  upon  the  words  of  the 
enacting  part  It  can  never  enlarge.  It  Is 
no  part  of  the  law.  Sedgwick,  Constr.  Stat 
&  Onst  Law,  pp.  42, 43 ;  1  Story,  Constitution, 
Book  3,  c.  6 ;  Edwards  v.  Pope,  3  Scam.  (111.) 
465;  Bouvler's  Law  Dictionary.  If  it  Is  no 
part  of  the  law,  proponents  have  no  constitu- 
tional right  to  propose  it  as  a  law  under  ar- 
ticle 2  as  amended. 

In  the  instant  case  there  Is  no  need  or 
place  for  the  alleged  declaration  of  purpose, 
and  It  is  simply  and  purely  the  especial  ar- 
gument advanced  by  the  proponents  in  advo- 
cacy of  the  measure.  Its  proi>er  place  is  in 
the  publicity  pamphlet  to  be  Issued  by  the 
secretary  of  state  under  the  "facUltattniT' 
law,  and  paid  for  pro  ratft  by  tbe  proponents. 
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The  ^Indpal  qneetlon  remains  yet  to  be 
dedded:  Can  tbe  Judicial  department  inter- 
fere with  the  legislative  and  enjoin  the  pub- 
lication at  tbe  expense  6t  tbe  state  of  tbe 
proposed  preamble  as  a  part  of  a  "bill"  or 
proposed  law?  This  we  approach  with  con- 
siderable concern. 

Respondents  dte,  and  bis  bonor  below  re- 
lied largely  iii;Km,  State  ex  rel.  Crawford  v. 
Dunbar,  48  Or.  109,  86  Pac.  337,  to  the  ef- 
fect that  courts  of  equity  bare  no  J^risdlc- 
tioa  to  Interfere  in  political  matters  where 
no  property  rights  are  affected)  and  that  the 
presentation  o£  argjiments  as  parts  of  ini- 
tiative measures  Is  such  a  political  matter. 
We  should  have  decided  in  that  case,  om  did 
the  Supreme  Court  of  Oregon,  for  the  reason 
tbat  the  direct  l^^lation  provision  of  tbe 
Oregon  Constltation  contained  no  preyision 
for  farther  leglfdation  to  facUltate  Its  opera" 
tlon,  and  no  mandate  to  the  Legislature  to 
provide  methods  of  publicity  of  proposed 
laws  or  arguments.  An  act  passed  by  the 
Legislature  (Laws  of  Oregon,  1908,  p.  244), 
regulating  Inltlatiye  and  referendum  proce- 
dure, which  proTlded  that  tbe  ballot  title  of 
such  measures  should  be  designated  by  the 
proponents,  contained  no  restrictions  upon 
argnmentattre  ballot  titles,  but  did  provide 
that  both  proponents  and  oiqionents  thereof 
might  file  pamidilets,  printed  at  their  own 
expense,  containing  tbeir  respective  argu- 
ments, to  be  etreulated  by  the  secretary  of 
state.  This  was  the  state  of  the  law  at  the 
time  of  the  decision  in  the  dted  case,  and 
the  case  therefore  famishes  us  no  assistance, 
Tbe  above  decision  was  made  In  1806  and 
tbe  next  session  of  the  Oregon  Legislature 
repealed  the  act  of  1803  and  enacted  one  pro* 
riding  that  tbe  ballot  tlUes  of  Initiative 
measures  should  be  prepared  by  the  Attorney 
General,  and  should  not  be  argumentative. 
Laws  of  Oregon  ISOT,  p.  396. 

[10)  We  have  no  becMancy  in  saying  that, 
If  tbe  opponents  of  tbe  measure  under  con- 
sideration could  Induce  the  secretary  of  state 
to  include  in  some  way  in  the  proposed  ballot 
their  argwuents  against  the  measure,  how- 
ever brief,  tbe  proponent  would  forthwith 
demand  and  be  entitled  to  tbe  interference 
of  tbe  courts  to  prevent  it  as  In  violation  of 
their  rigjits.  Nor  can  it  be  doubted  tbat,  if 
the  opponents  could  induce  tbe  secretary  of 
state  to  print  and  distribute  their  arguments 
against  tbe  proposed  measure  at  tbe  expense 
of  the  state,  and  without  expense  to  the  op- 
ponents, the  proponents  would  demand  and 
be  entitled  to  equity's  interference  to  restrain 
such  unlawful  expenditure  of  public  money. 
Bow  then  can  it  be  asserted  with  any  reason 
tbat  the  political  right  of  tbe  proponent  is 
any  greater,  or  tbe  legal  and  equitable  right 
of  tbe  opponent  any  less,  than  the  other? 

We  have  said  that  public  oflScers  will  be 
restrained  from  the  threatened  illegal  ex- 
penditure of  public  money.  Rickey  v.  Wll- 
jiams,  8  Wash.  478,  36  Pac.  480 1  Erleschel  r. 


County  Cbmmlssionera,  12  Wash.  428,  41 
Pac  186.  We  bare  said  tbat  we  will  no 
longer  in  this  state  draw  any  fine  distinc- 
tions between  personal  and  property  rl^ts, 
unless  It  may  be  in  favor  of  personal  liberty. 
Huntworth  r.  Tanner,  87  Wash.  670, 162  Pa& 
623.  It  is  impossible  to  foresee  all  the  ezl- 
gendes  of  society  which  may  require  the  aid 
and  assistance  of  courts  of  equity  to  protect 
rights  or  redress  wrongs.  Tbe  Jurisdiction 
of  such  courts  is  manifestly  indispensable 
in  a  great  variety  of  cases  for  tbe  purposes 
ojf  sodal  Justice,  and  therefore  should  be 
fostered  and  uphrid  by  a  steady  confldenoe. 
Story,  Equity  Jurisprudence  (IStb  Kd.)  263. 

In  State  ex  r^.  Mohr  v.  ^cattle,  69  Wash. 
68,  109  Pac.  809i,/we  held  that  an  Injunction 
against  tbe  enforoeinent  of  a  dty  ordinance, 
at  the  suit  of  one  who  bad  no  Interest  ex- 
cept as  a  voter  and  signer  of  a  referendum 
petition,  should  be  granted.  In  '^tats'  ex  rel. 
mehl  V.  Howell,  77  Wash.  651,  138  Pac.  286, 
we  assumed  Jurisdiction  to  determine  the  po- 
litical question  whether  the  secretary  of  state 
covld '  refuse  to  proceed  with  an  initiatlTe 
measure  filed  more  than  10  months  prior  to  a 
regular  election.  We  entertained  Jurisdiction 
to  determine  the  political  question  and  right 
of  relator  to  have  the  secretary  of  state  file, 
print,  and  distribute  at  the  expense  of  the 
state  the  arguments  presented  in  favor  of  an 
initiative  measure,  in  State  ex  rel.  Chamber- 
lain v.  Howell,  80  Wash.  692,  142  Pac.  1. 

[11]  The  present  situation  fieems,  In  some 
measure,  to  be  an  attempt  to  evade  tbe  plain 
provisions  of  the  statute  regarding  the  pub- 
lication of  arguments  and  the  payment  of  the 
expense  thereof,  and  the  decision  in  tbe  last- 
dted  case.  Ordinarily  the  reason  for  an  en- 
actment lies  wholly  In  its  enactment  The 
exlstenoe  of  a  law  ought  to  be  its  own  rea-i 
son.  While  all  preambles  to  iuitiative  legia* 
lation  would  not  be  subject  to  ciitidsm  aa 
mere  arguments  by  the  proponents,  but  In- 
tended to  be  proper  declarations  of  purpose 
in  a  proposed  law,  we  are  convinced  tbat  the 
one  under  consideration  is,  and  that  tt  is  not 
a  mere  political  question,  nor  an  exempt  leg- 
islative process,  but  is  regulated  by  tbe  law, 
and  is  subject  to  Judicial  interposition. 

Reversed  and  remanded,  with  inatructiaiu 
to  grant  the  injunction.  The  proponents 
may,  however,  at  tbeir  election,  expunge  from 
the  proposed  measure  all  of  section  1  after 
the  clause,  "This  act  shall  be  known  as  tbe 
'Fisheries  Code  of  Washington,' "  and  have 
the  remainder  of  the  proposed  act  submitted 
under  the  ballot  title  pr^ared  by  tbe  At- 
torney General,  the  proponents  -  to  furnish 
the  arguments  in  support  of  their  measure 
separately  to  tbe  secretary  of  state,  for  dla- 
tilbntlon.    Belatom  will  recover  costs. 

MORRIS,  a  X,  and  MAIN,  MOUNT, 
and  CHADWICK,  JJ.,  concnr. 

ELLtS,  J.  (dissenting).  The  majority  opin- 
ioo  fires  intrinsic  evidence  of  most  careful 
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and  conscientious  study,  but  It  seems  to  lue 
that  the  result  reached  is  unsound  for  sev- 
eral reasons: 

1.  It  seems  to  be  conceded,  as  it  must  be 
conceded,  that  the  Judiciary  has  no  power  to 
Interfere  with,  construe,  or  pass  upon  any 
bill  or  law  while  it  Is  undergoing  any  phase 
of  the  legislative  process.  This  Is  as  true  of 
bills  initiated  by  the  people  as  it  is  of  bills 
In  the  Legislature. 

"The  appellant  concedes  that  the  courts  are 
powerless  to  restrain  a  member  of  the  IJegisla- 
ture  from  intrioducing  any  measure,  valid  or  io- 
valid,  for  the  'reason  that  the  courts  cannot  ID" 
terfere  with  the  action  of  the  legislative  depart- 
ment. ,  What  legal  warrant  has  a  court  to  en- 
join the  secretary  of  state  from  certifying  a 
measure,  whether  valid  or  invalid?  Is  not  thfe 
initiative  petition  also  a  step-in  the  process  of 
legislation?  For  the  secretary  of  state,  or  the 
courts,  to  assume  in  advance  the  power  and 
right  to  decide  whether  the  proposed  measure 
was  invalid  would  be  tantamount  to  claiming 
the  power  of  life  and  death  over  every  initiated 
measure  by  the  people.  It  would  Umit  the  right 
of  the  people  to  propose  only  valid  laws,  where- 
as the  other  lawmaking  body,  the  Legislature, 
would  go  untrammeled  as  to  the  legal  soundness 
of  its  measures."  State  ex  rel.  BuUard  v.  Os- 
hom,  16  Ariz.  247,  249,  143  Pac.  117,  11& 

As  said  by  the  Supreme  Court  of  Ohio  in 
Pfeifer  v.  Graves,  S8  Ohio  St.  473,  104  N.  E. 
629,  in  which  it  was  sought  to  restrain  the 
secretary  of  state  from  submitting  a  propos- 
ed initiative  bill  to  the  electors; 
"There  is  another  indisputable  and  impera- 
tive reason  why  the  remedy  they  invoke  must 
be  denied.  We  cannot  intervene  in  the  process 
of  legislation  and  enjmn  the  proceedings  of  the 
legislative  department  of  the  state.  That  de- 
partment is  free  to  act  upon  its  own  judgment 
of  its  constitutional  powers.  We  have  not 
even  advisory  Jurisdiction  to  render  opinions 
upon  mooted  questions  about  constitutional 
limitations  of  the  legislative  function,  and  we 
will  not  presume  to  control  the  exercise  of  that 
'function  of  government  by  the  General  Assem- 
bly, much  less  by  the  people,  in  whom  all  the 
power  abides." 

If  as  held  by  the  majority  the  filing  of  the 
Mil  is  no  part  of  tlie  legislative  process  of 
prfHKJsing  and  passing  laws,  which  right  is 
reserved  by  section  2  of  the  Constitution  as 
amended,  then  the  Legislature  had  no  power 
to  provide  for  such  filing,  since  its  power  In 
the  premises  Is  expressly  limited  by  the  con- 
stitutional amendment  itself  to  legislation, 
"especially  to  facilitate  its  operation,"  that 
Is,  to  facilitate  the  operation  of  the  consti- 
tutional amendment.  It  would  seem  to  be 
aegging  the  question  to  say  that  the  initiator 
«f  a  bill  is  not,  under  this  system  of  direct 
legislation,  a  legislator,  and  ttiat  "he  is  mere- 
ly given  the  license  or  privilege  of  proposing 
and  filing  a  proposed  measure,"  that  "this 
Is  a  preliminary  step  In  the  process  of  legis- 
lation," and  that  "it  may  be  dispensed  with, 
hut  is  nevertheless  provided  for  in  further- 
ing or  'facilitating'  the  system."  The  argu- 
ment answers  Itself.  The  Legislature  can 
no  more  confer  a  right  in  the  premises  than 
it  cannot  take  away  a  right.  The  right  to  pro- 
pose direct  legislation  Is-  conferred,  or,  more 
correctly  speal^lng,  reserved,  by  the  Consti- 


tution itself.  The  Legislature  can  o'taly  pro- 
vide the  process  or  procedure  "facilitating" 
the  exercise  of  that  right.  Whatever  It  pro- 
vides is  therefore  part  of  the  legislative  pro- 
cess or  procedure,  since  it  has  no  power  un- 
der the  Constitution  to  provide  tor  anything 
else.  In  State  ex  reL  McNary  v.  Olcott,  62 
Or.  277,  125  Pac.  303,  largely  relied  upon  by 
the  majority,  this  question  is  but  meagerly 
argued^  and  the  fundamental  consideration 
which  I  have  attempted  to  point  out  Is  wholly 
overloojjed.  As  applied  to  our  Constitution, 
that  deciEllon  is  basically  unsoiund. 

The  other  case  most  strongly  rdled  upon 
by  the  majority  (State  ex  rel.  HaHlbnrton  v. 
Roata,  280  Mow  408,  130  8.  W.  680,  189  Am. 
St  Rep.  639),  in  so  far  as  it  seems  to  sus- 
tain the  .majority  Is  ably,  and,  it  seems  to  me, 
condnslvely  answered  by  the  dlssraitlng  opin- 
ion of  Judge  Woodscm.  But,  in  any  event. 
It  is  not  apposite  on  the  qnestlon  here  prei 
sented.  That  cose  Involved  a  proposed 
amendment  to  the  state  Constitotlon  of  Mis- 
souri by  an  Initiative  petition.  The  proposed 
amendment  provided'  for  dividing  the  state 
into  senatorial  districts.  The  court  held  that 
this  proposed  amendmoat  to  the  Constitution 
was  not  In  its  nature  a  c<»stitutional  amend- 
gient  at  all,  but  was  merely  a  legislative 
enactment  of  a  temporary  nature  in  the  guise 
of  a  constitutional  amendment  FurtJaermore* 
the  court  found  a  sufildeut  reason  for  tha 
res-ult  reached,  in  that  the  whole  text  of  the 
measure  was  not  Included  in  the  petition  as 
required  by  the  initiative  provision  of  the 
Missouri  Constitution  Itself. 

It  aeons  to  me  that  the  very  Cact  that  the 
Legislature  baa  provided  this  procedure 
makes  it  ipso  facto  a  ]>art  of  the  legislative 
process  or  procedure.  If  this  be  true,  it  Is 
elementary  that  the  Judiciary'  has  no  right 
to  Interfere. 

2.  Reduced  to  specific  terms,  the  basic  idea 
of  the  majority  opinion  seems  to  be  that  the 
last  paragraph  of  the  constitutioaal  amend'* 
ment  in  question  imposes  a  mandate  upon 
the  Legislature  to  provide  by  statute  that  no 
argumentative  matter  shall  be  included  in 
any  initiative  bill  or  measure.  That  para- 
graph reads  as'  follows: 

"The  Legislature  shall  provide  methods  of 
publicity  of  all  laws,  or  parts  of  laws,  and 
amendments  to  the  Constitution  referred  to  the 
people  with  arguments  for  and  against  the  la-ws 
and  amendments  so  referred,  so  that  each  voter 
of  the  state  shall  receive  the  publication  at 
least  50  days  before  the  election  at  which  they 
are  to  be  voted  upon." 

It  seems  to  me  that  this  language  Is  capa- 
ble of  no  such  construction.  It  certainly 
does  not  so  provide  in  terms,  and  it  is  work- 
ing implication  to  the  fag-ends  to  say  that 
the  power  conferred  to  provide  methods  of 
publicity  of  such  laws  with  arguments  for 
and  against  them  implies,  either  necessarily 
or  at  all,  any  power  to  say  what  shall  or 
shall  not  go  into  any  Initiative  bill  or  meas- 
ure. When  this  plain  fact  Is  clearly  grasped, 
th6  case  of  State  er  rel.  Crawford  v.  Dunbar, 
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4S  Or.  300,  -85  Pttc  SS7,  cleariy  sustains  the 
position  that  the  qneatlou  here  Is  a 'political 
one  of  whieh  a  coart  of  chancery  has  no 
Jurisdiction.  Even  afteir  the- Legtellitttre  of 
Oregon  had  provided  a  remedy  by  Injunction 
to  prevent  thi  filing  of  d^fectlTe  ballot  tltleer, 
the  Supreme  Court  held  that  ttte  question 
ns  ixdltlcal,  and  that  the  remedy  by  In- 
Janctl<Hi  eould'Snly  be  Invoked  by  the  state 
through  Its  proper  law  ofOeer.  Friendly  ▼. 
Olcott,  ei  Or.  68»,  123  Pac.  53.  The  court 
said: 

"The  plaintiff  does  not  show  that  he  wiQ  be 
injured  ui  any  i>roperty  or  cItU  right  by  tiie 
contemplated  actioa  of  the  secretary  of  state 
in  certifrine  the  ballot  title  to  the  county 
cierka.  Neither  will  his  political  right  to  vote 
on  the  measure  at  the  election  be  Infringed.  He 
can  then  as  always  exercise  Us  electoral  fran- 
chise unaffected  by  anything  shown  in  bis  bill. 
If  he  can  enjoin  the  secretary  of  s(ate  now,  he 
can  sue  out  a  writ  the  day  before  that  officer 
voold  certify  the  ballot  title,  and  thus  balk 
the  whole  people  In  the  exercise  of  their  con- 
stitutional reserve  power  to  reject  at  the  polls 
any  lav  passed  by  the  Legislative  Assembly. 
The  principle  is  sound  and  well  settled  that  as 
against  public  officers,  where  their  action  in- 
volves purely  public  or  political  rights,  the 
drastic  remedy  of  injunction  can  be  Invoked 
only  by  the  state  aetlng  through  its  proper  law 
officer.  In  some  inatancea  a  suit  may  be  main- 
tained in  the  name  of  the  state  on  the  relation 
of  a  citizen  who  can  show  some  special  injury- 
to  his  civil  or  property  rights,  but  this  case  is 
not  in  that  category.  To  sustain  plaintiff's 
suit  when  he  shows  no  injury  to  his  private 
rights  would  be  a  pronounced  example  of  gov- 
ernment by  injunction." 

In  my  opinion,  to  confer  such  power  of 
censorship  upon  either  Legislature  or  court 
at  the  suit  of  a  private  party  would  require 
a  farther  amendment  to  the  Constitution. 

3.  But  ey0x  concedln^g  that  the  Legisla- 
ture has  the  power  to  say  what,  the  proposed 
bUl  or  measure  shall  or  shall  not  contain, 
the  Legislature  has  not  exercised, ,  nor  at- 
tempted to  exercise,  any  such  power.  It  has 
merely  fixed  the  length  of  the  arguments  to 
be  published  with  the  bill,  and  declared  that 
the  parties  Interesting  theniselres  for  or 
against  a  bUl  shall  pay  for  printing  their 
respective  arguments.  I(  Is  a  far  cry  from 
this  to  a  declaration  that  the  bill  itself  shall 
be  subjected  to  censorship  and  purged  by  the 
courts  of  an  argumentative  matter,  whether 
found  In  tlie  preamble  or  distributed  through- 
out the  Tartous  sections  of  the  bill,  as  it 
easily  might  be.  If  It  Is  the  duty  of  the 
court  to  so  purge  the  preaitiWe,  It  Is  equally 
Its  duty  to  -80  purge  evei^  section.'  Every 
preamble  Is  In  its  nature  easentlally  iajtgu- 
mentatlve,  and  every  law  carries  In  Its  prd- 
tIsI<»i3  an  argument  for  Its  own  existence. 
Assiunins  the  power,  it  Is  difficult  for  me  to 
bdleve  that  either  the  people,  when  they 
adopted  the  constltntlonal  amendment,  or 
the  Legislatare^  when  it  passed  the  faclllta- 
tlo(  act,  ever  intended  that  the  courts 
dioiild  so  scan  and  rewrite  Initiative  blUs  as 
to  purge  them  of  arg^ittitotatlvfe  matter. 

nie  argument  of  the  majority  touching  the 
exdnafcm  hj  the  fa<ffitatih(r  act  of  argumen- 


tative matter  from  the  title  to  be  prepared  by 
the  Attorney  General  may  be  passed  with  the 
simple  observation  that  the  Legislature  has 
covered  the  matter  of  title  in  terms.  The  tl* 
tie  and  the  body  of  the  act,  including  the  pi«^ 
amble,  are  wholly  different  matters.'  The 
fransing  of  a  title  In  order  to  cover  stTcclnct' 
ly,  3^**  sufficiently  compr^ensively,  the  con- 
tents of  the  act  is  a  matter  requiring  certain 
technical  skill.  There  is  a  reason  why  it 
should  not  be  argumentative,  but  terse  cmd 
complete,  which  cannot  be  applied  to  the 
body  of  the  act  without  in  effect  taking  away 
from  the  people  the  power  to  propose  bills  or 
laws.  The  preparation  of  the  title  is  facil- 
itation. The  rewriting  of  the  bill  is  usurpa- 
tion. 

The  majority  also  concede,  as  of  course  It 
must  be  conceded,  that  the  preamble,  though 
not  a  necessary  or  operative  part  of  a  bill  or 
law.  Is  at  least  a  proper  part,  often  performing 
a  very  Important  function  as  a  "guide  to  the 
Intentions  of  the  framer."  The  preamble  in 
the  legislative  sense  is  defined: 

"Preamble:  A  clause  at  the  beginning  of  a 
constitution  or  statute  explanatory  of  the  rea- 
sons for  its  enactment  and  the  objects,  sought 
to  be  accomplished,"  Black's  Law  tMctionary 
(2d  Ed.)  927. 

While  it  is  sometimes  said  that  the  pre- 
amble is  "no  part  of  the  law,"  the  very  deflni- 
tlon  and  the  authorities  cited  in  support  of 
that  statement  in  the  majority  opinion  show 
that  this  language  is  used  in  the  qualiflod 
sense  that  it  is  no  part  of  the  law  as  an  oper- 
ative rule  of  action,  but  that  it  maybe  a  very 
hnportant  part  in  determining  thit  rale  of  ac 
tion. 

'  "The  importance  of  examining  the  preamble, 
tor  the  purpose  of  exponnding  the  language  of 
a  statute^  has  been  long  felt,  and  amversally 
conceded  in  all  juridical  discussions.  It  is  on 
admitted  maxim:,  in  the  ordinary  coarse  of  the 
administration  of  justice,  that  the  preamble  of 
a  statute  is  a  key  to  open  the  mind  of  the  mak- 
ers, as  to  the  mischiefs  which  are  to  be  rem- 
edied and  the  objects  which  are  to  be  accom- 
plished by  the  provisions  of  the  statute."  1 
Story,  Constitation  45th  Ed.)  book  3,  e.  6,  S 
46^.  p.  350.      ,      .       . 

As  authority  for  the .  vjew  that  ija  thla 
broader  sense  the  preamble  Is  pot.  only  a  part 
of  the  law,  but  sometimes  a  most  important 
port,  whether  enacted  by  the  Legislature  or, 
Initiated  by  the  people,  we  have  only  to  con* 
suit  our  own  comparatively  recent  decisions, 
notably.  State  ex  ifel.  Davls-Smlth  Co.  v. 
Clausen,  65  Wash.  156,  U7  Paa  1101,  37  L.  R. 
A.  (N.  S.)  466,  Huntworth  v.  Tanker,  87 
Wash.  670, 152  Pac,  623,  and  the  recent  ded- 
slou  of  Stertz  v.  Industrial  Ins.  Comm.,  158 
Pac.  256.  In  these  cases,  and  especially  in 
the  Htmtworth  Case,  the  preamble  was  re- 
sorted to,  not  merely  to  explain  what  was  am- 
biguous, but  to  lisklt  the  operative  part  of  the 
law  in  which  but  for  the 'preamble  there  was 
not  a  shadow  of  ambiguity.  In  all  modesty  I 
would  suggest  that  it  is  no  sufficient  answer 
to  say  that  in  these  statutes  the  preambles 
werte  Important  parts  because  they  were  stat- 
utes exercising  the  police  power  in  new  fields. 
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The  bill  here  In  qqestioo,  if  It  ever  becooiefl  a 
law  io  any  form,  will  be  an  exercise  of  the 
police  power,  and-  wbetber  In  a  new  field  or 
an  old  one,  the  preamble  in  such  legislation 
i9..peculiarly  important  as  determining, the  in- 
tended scope  of  the  operative  part  of  the  law 
as  a  rale  of  action.  Indeed,  the  ccw^par^re- 
ly  recent  extending  of  the  exercise  of  the  po- 
lice power  seem^  ^o  bare  worked  a  necessary 
rerival  of  the  formerly  waning  use  of  the 
preamble  as.  an  aid  to  intention.  How  can 
any  court  know,  until  concrete  cases  arise  un- 
der any  law  exercising  the  police  power 
toudtdng  either  a  new  or  an  old  field,  whether 
or  when  or  where,  in  the  practical  operation 
of  the  law,  an  ambiguity  or  doubt  may  arise 
as  to  the  intention  and  scope  of  the  law  re- 
quiring a  resort  to  the  preamble  for  its  solu- 
tion? If  the  courts  are  to  be  required  to  re- 
model, reform,  and  purge  the  preamble  of  all 
argumentative  matter  not  necessary  to  solve 
ambiguities  in  the  operative  part  of  the  law, 
then  the  courts  must,  in  every  instance,  ei- 
ther say  that  there  shall  be  no  preamble,  thus 
abrogating;  the  admitted  power  of  the  law- 
makers to  define  their  intentions,  or  scan  the 
entire  act  as  to  its  every  provision  without 
the  aid  of  briefs  and  determine  in  advance  ev- 
ery ambiguity  that  might  arise  in  every  pos- 
sible case,  which  a  reference  to  the  preamble 
might  be  necessaiy  to  solve.  Aside  from 
the  Intolerable  burden  which  the  latter  course 
would  necessarily  impose  qpon  the  courts,  its 
performance  in  most  cases  would  be  mani- 
festly impossible.  It  can  hardly  be  doubted 
tliat,  of  all  bills  or  laws,  Initiative  measures 
will  be  as  a  rule  the  most  Inartificially  drawn 
and  the  most  <^>en  to  the  charge  of  ambiguity. 
It  would  seem  therefore  that  of  all  laws  those 
Initiated  by  the  people  most  require  the  aid 
of  a  preamble  as  a  key  to  the  intention  of  the 
proponents. 

4.  The  assertion  of  the  majority  that  it  la 
unfair  to  permit  argumentative  matter  in  the 
preamble  to  be  publisbed  at  the  expense  of 
the  state,  while  the  opponents  of  the  bill  must 
pay  for  publishing  their  own  arguments  of- 
fers no  excnbe  for  this  court  to  legislate  in 
the  premises.  This  court  has  already  decided 
that  this  Is  a  legislative  question.  In  Htate 
ex  rel.  Chamberlain  v.  Howell,  SO  Wash.  692, 
em,  142  Pac.  1,  2,  this  court  said: 

'  "The  Constitution  ai»>ear8  to  make  no  dis- 
tinction between  the  publicity  of  the  Initiative 
measure  itself  and  the  publicity  of  the  argu- 
ments tot  or  against  sucb  measure  or  pr(4>osed 
law.  But  there  is  nothing  in  the  Cunstitution 
prohibiting  the  Legislature  from  requiring  a  fee 
for  filing,  printing,  or  binding  either  the  pro- 
posed measure,  or  the  arguments.  It  is  clear 
that,  where  the  Constitution  does  not  prohibit 
the  Legislature  from  requiring  a  fee  In  such 
case,  it  is  within  the  power  of  the  Legislature 
to  require  a  fee.  This  is  elementary,  and  no 
authority  is  needed  to  anstain  it." 

This  is  direct  authority,  if  authority  for  a. 
thing  so  obvious  were  needed,  that  the  Legis- 
lature has  the  same  power  to  provide  that 
the  proposers  of  a  bill  shall  pay  tot  It*  pub- . 


Ucatlon  that  it  has  to  provMe  that  the  pex- 
Bons,  whether  opposed  to  or  in  favor  of  a 
bill,  shall  pay  for  pnbUsbisg  the  separate 
arguments.  A  law  exercising  that  power 
would .  furnish  a  complete  remedy  for  any 
supposed  abuse  of  the  preamble.  The  argor 
ment  of  the  majority  opinion  on  tbia  point 
might  well  be  addressed  to  the  Legialature. 
It  certainly  ahould  not  move.thia  ooort  to 
invade  the  legislative  province,  as  this  court 
itself  has  so  recently  defined  it  This  also 
disposes  of  what  seems  to  me  the  groundless 
fear  that,  unless  the  courts,  as  legal  knights- 
errant,  come  to  the  rescue,  1,000-page  briefs 
may  hereafter  become  a  part  of  the  pream* 
ble.  It  may  be,  as  stated  by  the  majority, 
that'  there  is  a  growing  popular  distrust  of 
the  representative  system  of  legislation,  but 
the  courts  have  no  constitutional  power  to 
entertain  tBat  distrust  and  proceed  to  supply 
legislation,  however  much  needed,  on  a  mat- 
ter within  the  admitted  province  of  the  Leg- 
islature^ through  fear  that  the  Legislature 
may  not  supply  it. 

6.  Finally,  even  assuming  that  all  that  I 
have  said  in  the  foregoing  is  unsound,  and 
that  the  court  has  a  discretionary  power  to 
review  and  revise  initiative  bills,  it  seems  to 
me  that  the  bill  here  in  question  presents  no 
such  flagrant  violation  of  the  rule  or  law 
against  argumentative  matter  evolved  by  the 
majority  as  to  Invoke  the  supposed  discre- 
tion. I  invite  a  reading  of  the  preamble  here 
presented  in  comparison  with  that  Involved 
and  set  out  in  the  opinion  In  the  case  of 
Huntworth  v.  Tanner,  supra.  A  candid  com- 
parison will  demonstrate  that  the  one  is  not 
a  whit  more  argumentative,  nor  a  priori 
false  or  Insidious  in  its  premises,  than  the 
other.  Yet  in  the  Huntworth  Case  this  court 
employed  the  very  argument  of  the  preamble 
to  control,  circumscribe,  and  Umit  the  broad- 
er language  of  the  operative  part  of  the  act. 
No  one  would  have  said  la  advance  of  a  con- 
crete case  that  the  plain  words  of  the  opera- 
tive part  of  that  bill  required  the  use  of  a 
preamble  to  construe  them,  and  no  one  can 
say  in  advance  th^i  the  operative  parts  of 
the  bill  here  involved  may  not  require  the  aid 
of  the  preamble  to  determine  whether  they 
apply  to  concrete  cases  untU  the  cases  arise. 
Suppose,  for  example,  it  were  argued  in  some 
future  concrete  case  that  the  prohibited  use 
of  given  fishing  apparatus  In  given  waters 
had  no  tendency  to  conserve  or  preserve  the 
food  supply  of  this  state.  Without  the  pre- 
amble it  might  be  successfully  answered  that 
the  act  evinced  no  purpose  to  conserve  that 
supply.  With  the  aid  of  the  preamble  the 
argument,  if  founded  in  demonstrable  fact, 
would  be  unanswerable  under  the  doctrine  of 
the  Huntworth  Case.  The  supposed  case  la 
by  no  means  impossible,  and  in  such  a  case 
the  cancellation  of  the  preamble  by  the  ma- 
jority of  this  court  wojuld  clearly  prove  to  be 
legislation  pure  and  simple.  To  sanction  the 
px^Amble  as  a  coutroUins  pfict  of  the  law.Ui. 
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one  caae  and  cat  It  ont  as  not  part  of  the 
law  in  anotber  smacks  of  caprice. 

In  any  view  of  tUs  case  I  cannot  agree 
wltb  the  majority.    I  therefore  dissent 

BAUSHAN.  PABKBB,  and  FUIiLBRTON, 
J  J.  concur. 


STATE)  ex  nl.  OEtlFE'ITHS  et  aL  t.  8UPB>- 
RIOB  OOUBT  IN  AND  FOR  THURSTON 
OOUNTX  et  al.    CNo.  13422.) 

(Supreme  Gonrt  of  WaBhisgton.    July  6,  1910.) 

X.  iKjaifcnoK  «s>8S— DiiwCT  liBoxaDLATioN— 
Pdbucation  of  Abouiibnts— Pbeahbu:. 
A  portion  of  the  preamble  in  a  proi>osed 
act.  initiated  under  Const,  art.  2,  I  1,  amend- 
atory to  3  Bern.  &.  Hal.  Code,  {  6004,  known  aa 
tbe  Workmen's  Oompensation  Act,  ccmtainlng 
aignmentatiTe  matter,  held  Improper  under 
taws  181S,  p.  418,  providinir  for  the  publica- 
tion ^  sucm  argameats  et  the  expense  of  pro- 
ponent, and  the  publication  of  such  preamble 
aa  a  part  of  the  proposed  law  at  the  expense 
of  the  state  will  be  enjoined. 

[Bd.  Note. — Fop  other  cases,  see  Injunction, 
Cent  Dig.  f  160;   Dec  Dig.  «=>88.] 

2.  StaTPTXS    <C=>351/^— DiBXCI   JjtQIBLATlOfl— 

Pbeambu  or  Pbofosed  Law— Sxtffioibiiot. 
A  portion  of  the  preamble  of  a  proposed  act, 
initiated  onder  Const,  art.  2,  i  1,  amending  the 
Workmen's  Compensation  Act  (Laws  1911,  p. 
345),  Laws  1915,  p.  674,  being  secUoo  6tK)4~l  to 
and  including  section  6604-£i,  8  Rem.  &  BaL 
Code,  so  as  to  include  aurgical  and  hospital 
treatment  of  injured  employes  at  the  expense 
of  the  industries  to  be  paid  for  out  of  the  ac- 
cident Cnnd.  is  legislation,  not  mere  preamble. 

[Ed.  Note.— For  other  cases,  see  Statntea^ 
Dec.  Dig.  «=35%.] 

8.  CowOTXTUTioHAi.  LAW  «=»4e(l)— Pboposbd 
Lboxsla'Tion  —  I^grBBKiNATioif   or   Vaud- 

ETT. 

l^e  Taliditj  of  proposed  lerislation  initi- 
ated under  artide  2,  f  1,  will  not  be  determined 
by  the  court  {wior  to  the  enactment  of  such  leg- 
islatieai,  and  wliether  such  preposed  act  vioiates 
tbe  provision  of  article  2,  i  Si.  of  tbe  Constito- 
tion,  providing  that  no  act  shall  be  amended  by 
mere  nefcrenee  to  its  title,  will  not  be  deter- 
mined. 

[  Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Oent.  Dig.  |8  43,  46;  Dec.  Dig.  «:=> 
46a).l 

En  Banc.  Proceedings  on  the  relation  of 
Stanley  A.  Orifflths  and  others,  to  review  a 
Judgment  of  the  Superior  Court  of  Thurston 
Coonty  and  D.  F.  Wright,  Judge  thereof, 
dismlBBing  relator's  petition  for  an  injunc- 
tion. Bevereed  and  remanded,  with  direc- 
tions. 

Cliaa.  8l  eieason,  of  Seattle,  for  appellant 
C  J.  France,  of  Seattle,  and  W.  T.  Tanner, 
ct  Olynqiiia,  ftir  rewondenta 

HOLCOMB,  J.  This  is  a  proceeding  to 
review  a  Jodgment  of  flie  superior  court  In 
btddiiW  that  the  court  had  no  Jurisdiction, 
and  CDterlag  a  Judgment  of  dtomlssal  and 
for  costs  in  a  certain  cause,  wherein  tbe  f e- 
latois  were  platatlfls  and  the  secretary  of 
state  and  certain  other  persons  as  a  Joint 
I^ldative    comvlttee    and    as    individuals 


were  defendants,  to  enjoin  the  dQifecdante 
from  circulating  and  printing,  and  causing 
to  be  distributed  as  a  proposed  tnttlative 
measure,  initiative  measure  No.  20  as  filed 
in  the  office  of  the  secretary  of  state.  Ini- 
tiative measure  No.  20  as  shown  by  the  flies 
of  the  secretary  of  state  commences  as  fol- 
lows: 

"Section  1.  That  there  be  added  to  Reming- 
ton &  Ballinger's  Aanotated  Codes  and  Stat- 
utes of  Washington  a  new  section  to  be  known 
as  6004-7a,  as  follows: 

"Section  6604-7a:  It  is  the  policy  of  this 
state  that  industry  shall  bear  the  greater  por- 
tion of  the  burden  of  the  cost  of  its  accidents. 
Compensation  awarded  injured  workmen  in  a 
very  large  percentage  of  cases  is  insufficient  to 
pay  for  surgical  and  hospital  services.  This  ex- 
pense now  being  borne  by  the  injured  workman 
is  as  much  a  burden  of  the  Industry  as  loss  of 
time  resnlting  from  an  injury  to  a  workman. 
A  workman's  compensation  law  without  provi- 
sions for  surreal  and  hospital  services  is  in- 
complete and  inefficient.  It  not  only  works  an 
injustice  to  the  injured,  but  through  lack  of 
proper  treatment,  an  unnecessary  burden  on  tbe 
industry.  The  welfare  of  the  workman  and  the 
industnes  of  the  state  demand  that  efficient 
surgical  and  hospital  treatment  be  provided  all 
injured  workmen  in  extra  hazardous  employ- 
ment, and  to  that  end  the  Workman's  Compen- 
sation  Act,  chapter  74,  Lews  of  1011.  and  chap- 
ter 188,  Laws  of  1915,  being  section  6604-1 
to  and  Including  section  6604-S2,  Remington  ft 
BsUinger's  Annotated  Codes  and  Statutes  of 
Washington,  is  hereby  amended  so  as  to  include 
surgical  and  hospital  treatment  of  tbe  injured 
workmen  at  the  expense  of  the  industries  to  be 
paid  for  out  of  the  accident  fund." 

The  same  contentions  and  the  same  argu- 
ments for  and  against  the  some  were  made 
in  this  case  as  in  the  case  of  State  ex  reL 
Berry  V.  Superior  Court,  just  decided,  159 
Faa  92,  reference  to  which  is  now  made 
for  a  discussion  of  the  questions  Involved. 

[1]  There  Is  some  difference,  however,  be- 
tween tbe  supposed  preamble  In  the  present 
case  and  that  In  the  other  case.  This  pro- 
posed inltifltlve  measure  is  one  to  amend 
the  so-called  Workman^  Compensation  Act 
An  examination  of  the  supposed  preamble 
discloses  that  there  Is  a  declared  purpose  in 
this  act  to  extend  the  policy  of  tbe  state 
with  reference  to  workmen's  compensatlcn 
for  injuries.  The  first  sentence  in  this  sec- 
tion is  a  preamble,  but  it  is  not  a  mere 
preamble.  As  was  the  case  in  the  original 
Workman's  Compensation  Act,  it  Is  broader 
than  a  preamble,  and  is  In  fact  a  legislative 
enactment.  The  sentmces  or  clauses  most 
complained  of  in  this  alleged  preamble  are 
these : 

"Compensation  awarded  injured  workmen  In 
a  very  large  percentage  of  cases  is  Insufficient 
to  pay  for  surgical  and  hospital  services ;"  and 
"A  workman's  compensation  law  without  provi- 
sions for  surgical  and  hospital  services  is  in- 
complete and  inefficient." 

These  sentences  are  In  fact  argumentative 
and  should  not  be  placed  in  the  proposed 
law.  They  are  statements  which  may  or 
may  not  be  true.  They  are  simply  contro- 
vertible. The.  first  daqse  of  the  section 
comes  within  the  definition,  stated  In  the 
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(Afiw'-f&si  referred  to,  of  legislation,  and 

•,  ntft  mere  preamble  or  argument. 

'.  'li]  Relators  assert  that  the  concluding 
portion  of  Section  1  of  the  proposed  measure 
is  void  In  violating  section  87,  art  2,  of  the 
Constitution,  providing  that  "no  act  sLall 
ever  be  amended  by  mere  reference  to  its 
title,"  etc.  This  concluding  portion  of  sec- 
tion 1  Is  In  the  form  of  legislation,  not  mere 
preamble,  as  follows: 

"The  Workman's  Compensation  Act,  chapter 
74,  Laws  of  1911,  and  chapter  188,  Laws  of 
1S15,  being  sections  6604-1  to  and  including 
section  6604-32,  Remington  &  BalUnger'g  An- 
notated Codes  and  Statutes  of  Wa^ington,  is 
hereby  amended  ao  as  to  include  surgical  and 
hospital  treatment  of  the  injured  workmen  at 
the  expense  of  the  industries  to  be  paid  for  out 
of  the  accident  fund," 

[3]  With  the  ultimate  question  of  the  valid- 
ity of  this  proposed  legislation  we  have  no 
present  concern.  Courts  vrill  not  determine 
such  questions  as  to  contemplated  legislation 
which  may,  perchance,  never  be  enacted. 

For  the  reasons  stated  in  the  other  case 
the  Judgment  wlU  be  reversed,  with  direc- 
tions to  grant  the  injunction.  The  defend- 
ants may,  however,  expunge  from  the  sec- 
tion which  is  argumentative  all  after  the 
first  sentence  down  to  "the  Workman's  Com- 
pensation Law,  chapter  74,  Laws  of  1911," 
etc.  The  remainder  of  the  proposed  Initia- 
tive measure,  with  such  argumentative  mat- 
ter eliminated,  may  go  upon  the  ballot  with 
the  ballot  title  prepared  by  the  Attorney 
General.    Relators  will  recover  costa 

MORRIS,  C.  J.,  and  MAIN,  MOUNT,  and 
CHADWICK,  JJ.,  concur. 


CONRADS  V.  GREEN  et  ux.    (No.  13005.) 
(Supreme  Court  of  Washington.    July  21,  1916.) 

1.  Refokkation  or  iKBramavTB  <s=>4S(l)— 

BVIDSNCE. 

The  equitable  remedy  of  reformation  will  be 
granted  only  upon  clear  and  convindng  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  g  157 ;  Dec.  Dig.  «=» 
46(1).] 

2.  Refobuatiok  of  Instbukents  ^=921— II- 

LriEBACT. 

In  an  action  to  reform  notes  and  a  mortgage, 
where  all  plaintiff's  actions  would  and  did  lead 
defendants  to  believe  that  he  could  read  and 
write  English,  he  could  not  rely  on  the  claim 
that  they  took  advantage  of  his  illiteracy. 

fBd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  §  80;  Dec.  Dig. 
*=»21.] 

8.  CoNTBACTS   «=»94(1)— Lack   or  Business 

EXFEBIENCE. 

The  law  does  not  prohibit  a  person  learned 
in  the  intricacies  of  the  business  world  from 
dealing  with  one  utterly  ignorant  of  business 
transactions,  fairness  alone  being  required,  aad 
that  no  unfair  advantage  be  taken  of  ignorance 
or  lack  of  business  experience. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Die.  {$  420,  428,  430,  1160;  Dec  Dig. 
*=!>94(1).J 


(WaslL 

4.   REFOBMAnON      <W      iNSTBtniENTS      «S>21— 

Gbounds. 
Where  the  seller  of  land  who  agreed  to  take 
a_  mortgage  on  other  lands  in  part  payment  in- 
sisted that  the  mortgagors  become  personally 
liable  to  him  in  the  sum  of  $5,000,  which  they 
refused  to  do,  finally  agreeing  to  become  person- 
ally liable  for  $3,000,  the  seller  knowing  the 
meaning  of  a  deficiency  judgment,  and  being 
advised  at  all  times  tliat  tlie  mortgagors  would 
not  become  personally  liable  on  the  mortgage 
m  any  further  sum  than  $3,000,  his  attorney 
explaining  the  papers  and  their  contents  to  him, 
which  he  at  first  refused  to  accept  but  finally 
did  60,  he  was  not  entitled  to  a  reformation  of 
the  notes  and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  g  SO;  Dec.  Dig.  «=o 

6.  New  Tbial  <e=»108(2)— Newly  Discovxbbo 
Evidence  not  Apfectino  Resuit. 
In  an  action  for  reformation  of  notes  and  a 
mortgage,  where  the  weight  of  the  evidence 
was  clearly  that  plaintiff  understood  the  purport 
of  the  instruments  when  he  accepted  them  for 
part  of  the  purchase  price  of  land,  he  was  not 
entitled  to  new  trial  for  newly  disooveiKd  evi- 
dence going  to  show  that  he  could  not  read  or 
wnte  the  English  language,  since  newly  discov- 
ered evidence  which  cannot  afFect  the  result  is 
not  ground  for  new  trial 

[Ed,  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  $  227;    Dec.  Dig.  «='108(2).l 

6.  MOBTOAOBS     «=><569(7)— FOBECLOflXJllE— At- 

tobnet's  Fees. 
In  an  action  tor  the  reformation  of  notes 
and  a  mortgage  and  for  foreclosure,  where  the 
provision  for  attorney's  fees  in  the  notes  and 
mortgage  was  but  part  of  the  general  obligation 
of  the  notes,  governed  by  the  terms  of  the  mort- 
gage, limiting  the  amount  of  the  deficiency  judg- 
ment the  refusal  of  personal  recovery  for  such 
fees  was  proper. 

[Ed.  Note.— For  othet  cases,  see  Mortgages, 
Cent  Dig.  }§  1602,  1603;   Dec.  Dig.  «B.K0(7).j 

Department  1.  Appeal  from  Superior 
Court,  Xakima  County ;   E,  B.  Preble,  Judge. 

Action  by  lulf  lulfs  Conrads  against  Ralph 
W.  Green  and  Myrtelie  I.  Green,  his  wife. 
From  a  Judgment  granting  plaintiff  parUal 
relief,  he  appeals.    Judgment  affirmed. 

Butcher  &  Butcher,  of  Seattle,  for.  appel- 
lant Roney  &  Loveless,  of  Seattle,  for  r«- 
spondents. 

FULLERTON,  J.  This  action  was  brought 
to  reform  two  notes  and  a  mortgage  given 
to  secure  the  same.  There  was  also  a  prayer' 
^  for  a  Judgment  of  foreclosure  of  the  mort- 
gage. The  lower  court  decreed  a  foreclosure, 
but  denied  the  reformation.  From  this  Judg- 
ment, plaintiff  appeals. 

In  order  that  the  questions  presented  may 
be  fully  understood,  a  somewhat  lengthy 
statement  of  the  facts  Is  necessary.  Appel- 
lant was  a  native-born  German  havhag  lived 
In  that  country  for  35  years  before  coming 
to  the  United  States  in  1801.  Be  came  to 
this  state  about  the  year  1804,  and  located 
on  160  acres  of  land  situated  some  10  miles 
trom  BelUngham,  which  he  ImprovM  and 
stocked.    In  the  early  pait  of  1013  the  appel- 
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Unt,  desiring  to  sell  Ills  turca,  Uated  the  same 
wltb  Shaver,  Maskell  &  McCne,  a  real  estate 
Ann  doing  bnslness  In  BelUngbam.  In  May 
of  tbat  year  Shaver  took  appellant  to  Eagle 
Harbor  on  a  possible  deal,  and  on  the  way 
called  on  respondfent  R.  W.  Green,  at  Seattle, 
to  dlscnss  with  him  the  Eagle  Harbor  propo- 
sition. This  deal  was  rejected  by  the  appel- 
lant, and  on  the  return  to  Seattle  another 
oiU  was  made  on  the  respondent,  at  which 
time  the  respondent  stated  that  possibly  he 
might  be  able  to  handle  the  appellant's  prop- 
erty. The  appellant  had  known  the  respond- 
ent previous  to  these  visits. 

On  or  about  June  26,  1913,  the  respondent 
went  to  Belllngham  at  the  request  Ot  Shaver. 
While  there  he  met  ttie  appellant,  went  out 
and  examined  the  farm,  and  after  some  little 
negotiation  entered  into  a  tentative  agree- 
ment for  its  purchase.  At  the  request  of  the 
appellant  the  parties  went  to  tne  offices  of 
Hans  Bngge,  an  attorney  of  Belllngham,  to 
execute  the  necessary  papers.  An '  escrow 
agreement  was  drawn  up  and  executed  where- 
by the  respondent  agreed  to  purchase  the 
farm  for  |23,S00,  $5,000  to  be  paid  In  cash, 
$2,800  In  some  Seattle  lots,  and  $16,S00  by 
an  assignment  of  a  second  mortgage  on  SO 
acres  of  land  situated  In  Taklma  connty. 
The  respondent  Informed  the  appellant  that 
there  was  a  first  mortgage  of  $4,500  on  the 
Taklma  land,  but  that  the  land  was  ample 
security  ftor  both  mortgages. 

At  the  time  of  making  the  escrow  agree- 
ment the  respondent  had  practically  closed  a 
deal  for  the  sale  of  his  Taklma  land,  by  the 
terms  of  which  he  was  to  accept  an  initial 
cash  payment  and  take  back  a  mortgage  on 
the  land  for  $15,500.  It  was  this  mortgage 
respondent  Intended  to  assign  to  appellant 
In  accordance  with  the  escrow  agreement. 
This  sale,  however,  was  not  consummated, 
and  the  respondent  on  or  about  July  2,  1013, 
appeared  with  wife  before  appellant's  attor- 
ney, Bugge,  as  a  notary,  and  executed  a  mort- 
gage for  $16,500  on  the  Taklma  land,  and 
proposed  this  mortgage  In  lieu  of  the  mort- 
gage agreed  to  be  assigned.  At  a  meeting  of 
the  parties  held  shortly  thereafter  the  ap- 
pellant rejected  the  mortgage  for  the  reason 
that  it  contained  a  provision  expressly  re- 
lieving the  mortgagors  from  any  personal 
liability  thereunder.  At  this  meeting  Bugge 
fully  explained  to  the  appellant  the  meaning 
of  a  deficiency  Judgment  and  a  deficiency 
clause,  advising  him  of  the  effect  of  an  ac- 
ceptance of  a  mortgage  which  repudiated 
personal  liability. 

Shortly  after  the  rejection  of  this  mortgage 
the  appellant,  desiring  to  ascertain  for  him- 
self the  actual  value  of  the  Taklma  land, 
went  to  North  Taklma  and  convinced  Itimself 
by  Investigation  that  the  land  was  not  worth 
more  than  $16,000.  Bugge  also,  in  order  to 
get  InformatiaD  for  hU  client,  wrote  several 
letters  to  persons  in  North  Takima  making 
inqnlries  concerning  the  land,  and,  having 


received  replies  thereto  dbrtng  the  appel- 
lant's absMice,  read  them  to  him  upon  his 
return.  The  values  stated  in  these  letter* 
agreed  substantially  with  the  value  found  by 
the  appellant  In  his  personal  Investigation; 
one  of  them  placing  the  value  as  low  as 
$10,000. 

On  or  about  July  16th  another  meeting 
was  had  between  the  parties.  At  this  time 
the  appellant  demanded  $0,000  personal  lia- 
bility in  a  deficiency  Judgment  danse,  while 
the  respondent  first  refused  to  become  per- 
sonally liable  for  any  portion  of  the  debt; 
After  cfflislderable  discussion  it  was  finally 
agreed  that  the  respondent  should  become 
I)ersoually  liable  through  a  deficiency  Judff- 
meat  dause  limited  to.  ttie  sum  of  $3,00(k 
There  was  some  misunderstanding  as  to  Just 
bow  this  personal  liability  was  to  be  Incur- 
red ;  the  appellant  seemed  to  have  thought 
that  the  deflcletacy  Judgment  vras  to  be  enter- 
ed up  to  $8,000  In  the  event  the  land  did  not 
sell  for  enough  to  satisfy  both  mortgages, 
while  the  respondent's  idea  was  that  the 
mortgagors  were  to  be  personally  liable  only 
In  the  event  the  property  did  not  sell  for  the 
amount  of  the  first  mortgage  and  $3,000 
additional.  Shortly  after  this  meeting  Bugge 
prepared  a  mortgage  according  to  his  client's 
understanding  of  the  agreement,  and  sent  the 
same  to  respondents,  at  Seattle,  for  execu- 
tion. This  mortgage  the  respondent  refused 
to  execute,  and  shortly  thereafter  went  t» 
Belllngham  with  two  notes  and  a  mortgage 
which  were  drawn  in  accordance  with  bis 
own  idea  of  the  agreement.  A  meeting  was 
had  on  July  21st,  at  whldt  the  real  estate 
brokers,  the  appellant,  Bugge,  and  the  re- 
spondent were  present,  when  the  respondent 
proposed  his  notes  and  mortgage.  These 
were  read  and  explained  to  the  appellant 
by  his  attorney,  who  advised  bim  not  to  ac- 
cept them,  saying  that  it  was  detrimental 
to  his  interests  to  do  so,  and  that  the  mort- 
gage was  contrary  to  his  (the  attorney's)  un- 
derstanding of  the  agreement  previously 
made  concerning  the  $3,000  personal  liability. 
The  appellant,  accepting  this  advice,  rejected 
the  notes  and  mortgage  as  prepared  by  the 
respondent.  The  respondent  thereupon  re- 
turned to  Seattle. 

The  final  meeting  was  had  In  Bugge's  office 
on  July  26,  1916 ;  the  respondent  being  sum- 
moned to  Belllngham  by  one  of  the  real  es- 
tate brokers.  Besides  the  appellant,  the  re- 
spondent, and  Bugge,  there  were  present  the 
three  real  estate  brokers.  Again  the  pro- 
visions  of  the  notes  and  mortgage  proposed 
by  the  respondent  at  the  former  meeting  were 
read  and  explained  to  the  appellant  by  Bug- 
ge, and  he  was  again  advised  by  him  to  reject 
them.  Upon  the  respondent's  refusal  to  make 
any  further  concessions,  the  ai^iellant  reject- 
ed the  notes  and  mortgage  as  proposed.  The 
testimony  shows  that  after  making  this  rejec- 
tion the  appellant  left  the  offloa    He  return- 
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ed,  however,  in  about  ten  minutes,  and  with- 
out any  further  discussion  accepted  the  notes 
and  mortgage  with  the  $3,000  personal  lia- 
bility as  proposed  by  the  respondent. 

l?he  evidence  further  shows  that  during  the 
negotiations  between  the  appellant  and  the 
respondent  the  real  estate  firm  of  Shaver, 
Maskell  &  Mc€!ue  bad  become  agents  for  the 
sale  of  certain  lands  In  California,  and  that 
they  had  sought  to  Interest  the  appellant  in 
this  land,  offering  him  the  opportunity  of 
trading  In  the  respondent's  mortgage  on  the 
purchase  price  In  lieu  of  cash.  Subsequent 
to  the  consummation  of  the  transaction  here 
involved  the  appellant  purchased  on  contract 
MO  acres  of  the  California  land  through 
Shaver,  Maskell  &  McCue,  turning  In  as 
part  payment  therefor  the  respondent's  notes 
and  mortgage  at  their  full  face  value.  The 
appellant,  however,  failed  to  meet  the  in- 
terest on  subsequent  payments  due  under  his 
contract  for  the  laBd,  and  the  contract  was 
canceled  and  the  notes  and  mortgage  return- 
ed to  him.    This  action  was  thereafter  brought 

[1]  The  principal  question  involved  is  the 
appellant's  right  to  reformation  upon  the 
ground  of  fraud.  In  determining  this  ques- 
tion it  should  be  carefully  distinguished 
from  the  other  questions  not  directly  involv- 
ed, but  merely  suggested  by  the  facts.  The 
question  here  is  not  whether  the  appellant 
was  fraudulently  induced  to  enter  Into  any 
certain  contract,  but  whether  the  notes  and 
mortgage  he  accepted  actually  contain  the 
agreement  as  he  understood  it  at  the  time  of 
accepting  them.  In  other  words,  this  is  not 
an  action  for  rescission  or  to  recover  damag- 
es, but  for  the  reformation  of  certain  instru- 
ments. It  must  be  remembered  also  that 
the  equitable  remedy  of  reformation  vrtll 
only  be  granted  upon  clear  and  convincing 
evidence.  Hapeman  v.  McNeal,  48  Wash. 
627,  93  Pac.  1076;  Carlson  v.  Druse,  79  Wash. 
542, 140  Pac.  570 ;  Moore  v.  Parker,  83  Wash. 
399, 145  Pac.  440.  The  reason  for  the  mle  Is 
well  stated  in  Potter  v.  Potter,  27  Ohio  St 
81,  as  follows: 

"This  principle  rests  upon  the  soundest  reason 
and  upon  undisputed  authority,  and,  if  not  ad- 
hered to  by  the  courts,  or,  when  plainly  dis- 
regarded, is  not  enforced  by  reviewing  courts, 
the  security  and  safety  reposed  in  deliberately 
written  instruments  will  be  frittered  away,  and 
they  will  be  left  to  all  the  uncertainty  incident 
to  the  imperfect  and  'slippery  memory'  of  wit- 
nesses." 

[2]  It  Is  the  appellant's  principal  conten- 
tion that  he  was  unable  to  read  or  write 
Englldi,  and  that  advantage  was  taken  of 
him.  t>ecan8e  of  his  illiteracy  and  Ignorance. 
But,  If  we  were  to  admit  the  appellant's  il- 
literacy and  inability  to  read  and  write,  we 
cannot  agree  with  the  conclusion  counsel 
draws  therefrom,  namely,  that  for  this  rea- 
son fraud  was  practiced  upon  him  by  the  re- 
wondent  There  is  no  evidence  that  the 
appellant  ever  informed  the  respondent,  or 
any  of  the  othen  connected  with  this  trans- 


action, that  he  could  not  read  or  write.  On 
the  contrary,  his  every  action  would,  and 
did,  lead  them  to  believe  he  could  read  and 
write  ^inglish.  The  appellant  admits  that 
while  in  the  real  estate  office,  on  various  oc- 
casions, he  would  pick  up  a  daily  newspaper 
and  hold  it  before  him  for  a  considerable 
time,  to  all  appearances  reading  it  When 
the  various  papers  In  the  transactlw  were 
being  discussed,  they  were  lianded  to  him 
and  he  apparently  read  them  over.  At  no 
time  did  be  intimate  to  any  one  that  he 
could  not  read,  or  was  unable  of  lUmsclf  to 
gather  their  contents.  In  view  of  his  ac- 
tions, from  whidi  it  would  naturally„be  in- 
ferred be  could  read  and  write,  we  fail  to 
see  how  the  appellant  can  now  rely  upon  the 
claim  that  the  respondmit  took  advantage 
of  his  illiteracy. 

[S]  Nor  does  It  follow,  as  Is  contended, 
that  the  appellant,  being  unable  to  read  and 
write,  was  without  any  business  ability 
whatever,  and  was  therefore  an  easy  subject 
for  imposition.  A  man's  inability  to  read  or 
write  the  English  language  does  not  indi- 
cate his  ignorance  of  business  transactions. 
In  searching  the  record  we  foil  to  find  the 
evidence  which  shows  that  the  appellant  is 
utterly  ignorant  of  business  affairs.  True, 
he  may  be  technically  unlearned,  but  there 
is  considerable  undisputed  testimony  show- 
ing him  to  have  bad  some  previous  business 
experience  of  the  nature  here  Involved,  and 
the  record  shows  that  he  had  the  capacity 
to  amass  a  considerable  property.  How- 
ever, the  law  does  not  prohibit  a  person 
learned  in  the  intricacies  of  the  business 
world  from  dealing  with  one  who  is  utterly 
ignorant  of  business  transactions.  All  that 
is  required  is  fairness;  that  no  unfair  ad- 
vantage be  taken  of  one's  ignorance  or  lack 
of  business  experience. 

[4]  We  are  unable  to  see  where  the  ap- 
pellant has  made  out  a  case  entitling  him 
to  reformation.  He  knew  well  the  meaning 
of  a  deficiency  judgment,  and  was  advised 
at  all  times  that  respondent  would  not  be- 
come personally  liable  upon  the  mortgage 
in  any  further  sum  than  the  $3,000.  Re 
knew,  and  was  advised  at  all  times  by  his 
attorney,  what  the  result  would  be  should 
he  have  to  foreclose  a  mortgage  upon  the 
Yakima  land  which  expres^y  disclaimed  any 
personal  liability.  Knowing  this,  he  first  In- 
sisted that  the  mortgagors  become  personally 
liable  to  him  in  the  sum  of  $5,000.  This  the 
respondent  refused  to  do,  but  finally  did 
agree  to  become  personally  liable  for  $3,000. 
The  appellant  also  rejected  this  offer,  and 
solely  for  the  reason  that  he  had  sufficient 
business  acumen  to  foresee  that  a  loss  might 
fall  upon  the  bolder  of  the  mortgage  should 
its  foreclosure  become  necessary.  His  attor- 
ney read  and  fully  explained  the  papers  and 
their  contents  to  him.  He  did,  however,  re- 
consider hlB  rejection  and  the  advice  of  bla 
attorney,  and  before  the  final  meeting  broke 
up  accepted  of  his  own  voUtlon  the  notes  and 
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■ortgBse.  Tbeie  Is  no  dalm  that  other  of- 
Cen  were  proposed  during  tke  abort  period 
between  bis  last  rejection  and  liia  sabsequent 
acceptance,  and  no  contention  can  be  made 
Ottt  be  might  have  become  coafuaed  as  to 
Just  what  he  was  doing.  In  view  of  the  rec- 
ord, we  cannot  reach  any  conclusion  other 
than  that  the  appellant  knew  what  rights  the 
InstnunentB  he  accepted  conferred  upon  him. 
Not  <ail7  Is  the  record  clear  upon  this  point, 
bnt  it  seems  to  us  to  give  a  reason  for  ap- 
pellant's seemingly  unbuslDessllke  bargain  In 
accepting  respondent's  offer  after  he  had 
peraonally  ascertained  the  value  of  the  Yak- 
ima property,  and  after  he  knew  the  effect 
of  the  proyisions  of  the  notes  and  mortgage ; 
the  instruments  he  accepted  could  be  turned 
in  as  payment  on  the  Callfomia  land  be  had 
concluded  to  purchase. 

[t]  A  farther  contention  is  made  that  the 
trial  court  erred  in  denying  his  motion  for 
a  new  trial  upon  the  ground  of  newly  dla- 
corered  evidence.  Affidavits  were  filed  In 
support  of  the  motion  which  go  to  show  that 
the  appellant  could  not  read  or  write  the 
English  language,  and  it  Is  averred  that 
upon  a  retrial  this  fact  could  be  established. 
But  the  trial  Judge  made  no  finding  upon 
tbe  question  whether  appellant  could  read  or 
write,  and  in  denying  the  motioa  for  new 
trial  stated  that  his  conclusion  to  the  effect 
that  the  appellant  accepted  the  instruments 
knowing  what  they  contained  and  their  ef- 
fect was  based  upon  other  considerations 
than  that  of  the  appellant's  ability  to  read 
and  write,  holding,  in  effect,  that  this  cir- 
cnmstance  was  not  a  controlling  element  in 
the  case.  With  this  conclusion  of  the  trial 
court  we  agree.  To  our  minds  the  weight  of 
the  evidence  is  clearly  to  the  effect  that  the 
appellant  understood  tbe ,  contract  and  Its 
purport,  and  this  is  all  that  is  necessary 
even  though  the  record  established  beyond 
a  doubt  that  be  could  neither  read  nor  write 
the  Sogllsb  language.  Newly  discovered  ev- 
idence which  In  no  event  could  affect  the 
result  Is  not  ground  for  a  new  trial. 

[•J  One  further  claim  of  error  Is  present- 
ed, nanaely,  the  refusal  of  the  trial  court  to 
permit  a  personal  recovery  for  the  attor- 
ney's fees  provided,  for  in  the  note  and 
mortgage.  But,  without  following  the  ar- 
gument of  counsel,  we  are  dear  that  thesq 
were  but  i»arts  of  the  general  obligations  of 
the  notes,  governed  by  the  terms  of  the 
mortgage  limiting  the  amount  of  the  defi- 
ciency Judgment  In  other'  words,  the  provi- 
sions for  attorney's  fees  simply  enlarge  the 
amount  of  tbe  obligation  in  case  of  a  fore- 
closure of  the  mortgage.  They  were  not  con- 
tracts to  he  independently  performed. 
Tbe  Judgment  is  afilrmed. 

MORRIS,  a  j„  and  MotNT,  chad- 
wick,  and  ELLIS,  JJ„  conp^. 


TH0MP80N  V.  BROZO.    (No.  18309.) 
(Supreme  Court  of  Washington.    July  7,  1W6.) 
L  Husband    and    Wire    «;5>4S(1)— OoirvxT- 

ANOU— BUBDEN  OF  PkoOF. 

The  burden  is  on  a  husband  to  show  that 
a  transfer  made  to  him  by  bis  wife  for  inade- 

auate  consideration  was  made  freely  and  that 
16  transaction  was  fair  and  just, 
^t.?"'-  Note.— For  other  cases,  see  Husband  and 
WMe.  Cent  Dig.  f§  242,  24T,  248;    Dec.  Dig. 

2.  HrsBAND  AKD  Wife  4»S2— Convxtaitci>— 
Vacation  foe  Fkaud— -Divobob. 
Where  a  huri)aiKl,  believiag  bis  wife  had 
committed  adultery,  stated  that  if  aha  would 
deed  her  property  to  him  he  would  get  a  divorce 
for  lesser  grounds,  bnt  that  if  she  did  not  he 
would  g«t  it  for  other  grounds,  and  she  could 
fight  it  to  her  heart's  content  so  that  she,  with 
knowledge  of  her  rights  and  opportunity  to  ac- 
cept his  proposition  or  secure  a -property  settle- 
ment through  the  courts,  made  the  conveyance 
and  permitted  him  to  secure  die  divorce  with- 
out seeking  alimony,  she  oould  not  set  aside  her 
conveyance  on  the  ground  of  fraud  and  duress. 

W.Ed.  Note—For  other  cases,  see  Husband  and 
_„lfe.  Cent  Dig.  fS  264-26^;  Dec.  Dig.  ^ 
□2.] 

S.  Husband  and  Went  «=962— ConTETANCB— 

VACATIOII— BvintNOB— MAnaiAUTT. 

In  a  wife's  action  to  set  aside  for  fraud  and 
duress  her  deed  of  community  property  to  her 
husband,  made  in  anticipation  of  divorce,  where 
the  decree  of  divorce  was  not  attacked,  nor  did 
the  wife  complain  of  the  grounds  upon  which  it 
rested,  the  court's  refusal  to  admit  lier  testi- 
mony as  to  her  husband's  treatment  of  her 
throughout  their  married  life  was  proper. 

[Ed.  Note.--For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ||  284-269;    Dec.   Dig.  «=. 

Department  1.  Appeal  from  Superior 
CJourt,  King  County ;  R.  B.  Albertson,  Judge. 

Actibn  by  Jeanette  L.  Thompson  against 
George  Brozo.  From  Judgment  dismissing 
the  action,  plaintUT  appeals.    Affirmed. 

Thos.  R.  Horner,  of  Seattle,  for  appellant 
Glenn  E.  Hoover,  of  Seattle,  for  respondent 

ELLIS,  J.  Action  to  set  aside  for  alleg- 
ed fraud  and  duress  In  Its  procurement  a 
deed  of  community  property  from  wife  to 
husband  made  in  anticipation  of  a  divorce, 
and  to  modify  the  provision  of  the  decree  of 
divorce  awarding  the  property  in  qnestlon 
to  the  husband  as  his  separate  property. '  In 
other  respects  the  decree  of  divorce  Is  not 
assailed. 

I^  fOJUowing  facts  are  nndl«pttt«d:  The 
I>ns>erty  was  conunnnity  property  of  th^ 
parties,  and  is  now  worth  about  $3,000.  No 
children  were  born  to  tbe  iaarrlag&  The 
d«ed  was  made  on  Angust  8,  1913,  in, the  of- 
fice of  the  husband's  attorney,  who  took  the 
wife's  acknowledgment  No  money,  consider- 
aiilon  passed.  The  husband's  complaint  for 
divorce  was  based  on  the  groond  of  in- 
compatibility and  desertion,  and  was  verified 
on  August  9,  1913.  The  wife  answered, 
putting  In  issue  the  tkUegations  of  the  com- 
plaint, and  appeared  t»y  attorney  when  the 
decree  of  divorce  was, entered  on  August  23, 


^sFor  dtber  caMi  Me  saitia  cople  and  KST^NlOiBBIl  la  all  K«7-N(unbar«d  Dlsesta  tma  IndaxM 
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1913.  Tbla  attorney  wag  recommSTded  to 
her  by  tiie  hasband'e  attorney,  and  his  fees 
were  paid  by  the  husband.  The  complaint 
In  the  present  action  was  filed  In  Aprfl,  1914. 
Since  bringing  this  suit  plalntlfl  baa  mar- 
ried again. 

As  showing  fraud  and  duress,  it  la  alleged 
that  the  husband  prior  to  the  making  of  the 
deed  falsely  charged  the  wife  with  having 
committed  a  statutory  offense,  threatened  to 
prosecute  and  send  her  to  the  penitentiary 
if  she  did  not  make  the  deed,  represented 
that  the  giving  of  the  deed  was  necessary 
to  save  ber  from  prosecntion,  promised  that 
in  consideration  of  ber  making  the  deed  he 
would  procure  a  divorce  upon  grounds  which 
would  not  refect  upon  her  character,  and 
farther  promised  that  when  the  decree  was 
obtained  he  would  reconvey  to  her  one-baU 
of  the  property  or  sell  It  and  give  ber  one- 
half  of  the  proceeds. 

At  the  trial  plaintiff  testified,  in  substance, 
to  aU  of  these  things,  and,  further,  that  she 
did  not  know  the  contents  of  the  deed  when 
she  executed  it,  and  did  not  learn  that  she 
had  conveyed  away  her  property  until  after 
the  decree  was  entered ;  that  when  asked  by 
defendant's  attorney  prior  to  the  taking  of 
her  acknowledgment  if  she  knew  the  nature 
of  the  paper  she  told  him  that  she  did  not, 
except  that  defendant  had  promised  to  give 
her  half  the  property;  that  the  attorney 
nodded  his  head ;  and  that  neither  the  bus- 
band's  attorney  nor  her  own  advised  her  of 
her  rights  in  the  premises.  Though  she  ad- 
mitted that  her  own  attorney  In  the  divorce 
suit  prior  to  preparing  her  answer  in  that 
suit  asked  her  if  she  wanted  alimony,  she 
claimed  tiiat  she  then  told  him  that  she  did 
not  know,  whereuiwn  he  called  up  defend- 
ant's attorney  by  telephone^  and  after  talk- 
ing with  him  told  her  that  it  was  all  right ; 
that  she  then  signed  the  answer  and  went 
away.  She  claims  that  she  first  learned  of 
her  rights  in  the  premises  about  a  week  aft- 
er the  decree  of  divorce  was  entered. 

Defendant  testified  that  be  never  at  any 
time  threatened  to  prosecute  or  send  plain- 
tiff to  the  penitentiary,  but  admits  that  he 
said  to  her: 

"You  'sign  the  property  over  to  me  and  I  will 
;et  the  divorce  on  lesser  grounds.    If  you  don't. 

will  get  it  for  adnltery,  and  you  can  fight  U 
to  your  heart's  content." 

The  -  attorney  who  acted  for  defendant 
wlten  he  was  plaintitf  in  the  divorce  suit  tes- 
tified positively  that  When  the  deed  was  exe- 
cuted the  whole  situation  was  explained  to 
her,  covering  the  grounds  of  divorce,  the  tons- 
band's  charges,  and  the  purpose  of  the  deed, 
botli  in  the  presence  of  the  husband  and  to 
her  alone,  and  that  she  fully  understood  the 
idtuation  and  was  perfectly  willing  to  make 
tbe  deed  on  condition  that  the  divorce  be  se- 
cured on  the  milder  grounds.  Her  own  attor- 
ney in  the  divorce  action  testified  that  when 
she  came  to  him  she  made  no  mention  of  any 
propcrtj-  or  of  any  controversy  touching  prop- 
erty and  said  she  did  not  want  alimony. 


f 


The  trial  court  expressed  the  belief  that 
plaintiff  knew  just  what  site  was  doing  when 
she  executed  the  deed,  knew  its  foU  purpose 
and  purport  and  signed  the  answer  with  full 
knowledge  of  her  rights.  The  action  was  dis- 
missed.   Plaintiff  appeals. 

[1,2]  Appellant  relies  mainly  upon  our  de- 
cision in  the  case  of  Xeager  v.  Teager,  82 
Wash.  271, 144  Pac  22.  In  that  case  the  par- 
ties ijad  been  estranged.  The  husband  on  bad 
faith,  pretending  to  desire  a  reconciliation, 
procured  a  deed  from  the  wife,  on  an  agree- 
ment secured  by  bond,  to  pay  iier  fl5  a 
month  as  long  as  she  conducted  herself  with 
propriety  and  remained  his  wife.  Immediate- 
ly on  securing  the  deed  he  commenced  action, 
secured  a  divorce,  and  refused  to  make  fur- 
ther payments.  The  facts  In  that  case  are  far 
from  being  a  parallel  with  those  found  here. 
Rather  they  present  an  antithesis.  The  deed 
was  there  procured,  not  in  contemplation  of 
a  divorce  desired  by  both  parties,  but  for  the 
professed  purpose  of  preventing  a  divorce  and 
bringing  about  a  reconciliation.  The  distinc- 
tion Is  too  plain  to  require  amplification.  On 
the  evidence  here  we  are  satisfied  that  the 
respondent,  believing  that  appellant  had  been 
guilty  of  a  gross  infraction  of  her  marriage 
vows,  was  determined  to  secure  a  divorce, 
and  tliat  appellant  was  perfectly  willing  that 
he  should  do  so.  We  are  further  satisfied 
that  the  respondent  made  no  threat  of  a 
criminal  prosecution,  but  did  give  lier  the 
choice  either  to  make  the  property  settlement 
according  to  Ills  desires,  in  wMch  event  be 
would  secure  the  divorce  on  the  milder 
grounds,  or  to  take  the  matter  of  the  proper- 
ty settlement  into  court,  in  which  event  he 
would  ask  for  the  divorce  on  the  ground  of 
adultery.  Such  was  his  testimony  and  he  was 
corroborated  by  his  attorney  in  that  suit, 
whose  ciiaracter  neither  as  a  man  nor  as  an 
attorney  is  questioned.  We  are  also  satisfi- 
ed that  she  knew  Just  what  she  was  doing, 
and  knew  the  full  purpose  and  purport  of  the 
deed.  Her  claim  that  she  did  not,  and  that  she 
was  induced  to  sign  it  by  respondent's  promise 
to  reconvey  to  her  half  of  the  property,  is  not 
only  Inconsistent  with  Itself,  but  is  so  incon- 
sistent with  her  story  as  to  respondent*^ 
threats  of  prosecntion  as  to  weaken  the  Inher- 
ent credibility  of  ber  entire  testimony. 
While  it  Is  true,  as  we  said  in  the  Teager 
Case,  that  the  burden  is  upon  the  husband  to 
show  that  a  transfer  made  to  him  by  his  wife 
for  an  inadequate  consideration  was  made 
freely,  and  that  the  transaction  was  fair  and 
Just,  we  have  never  said  that  a  settlement  of 
property  rights  made  In  contemplation  of  a 
divorce  in  which  both  parties  acted  with  a 
full  knowledge  of  all  the  circumstances  is  nec- 
essarily fraudulent.  To  so  hold  would  inval- 
idate'every  such  settlement  We  fall  to  find 
that  the  respondent's  conduct  constituted 
duress  or  coercion.  Appelant  knew  then  as 
well  as  now  whether  she  was  guilty  of  the 
tmng  charged.    She  bad  ber  free  choice  el- 
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tiler  to  Mutert  the  dlroree  and  aecore  a  prop- 
erty setUement  throagh  tl»  oeurta  or  to  make 
Uie  aetUement  and  accept  the  decree  am  the 
milder  grounds. 

[S]  Appellant  contends  that  the  <»art  erred 
In  reAislng  to  admit  her  teatimbny  as  to  re- 
spondent's treatment  of  her  throughout  their 
married  life  prior  to  the  dlvorca  We  find  no 
error  in  this.  The  decree  of  divorce  Itself  la 
not  attacked,  nor  does  the  appellant  complain 
of  the  grounds  upon  which  it  rests.  The  sole 
question  in  this  case  is  whether  or  not  the 
deed  was  procured  through  fraud  and  dnreea. 
We  find  that  it  waa  not 

The  Judgment  is  affinned. 

MORRIS,  C.  J.,  and  MOUNT,  FULUSB* 
TON,  and  GHADWICK,  JJ.,  concur. 


REMNSNTDER  t.  LOWMAN  A  HANFORD. 

(Na  13403.) 
(Sapreme  Court  of  Washington.    July  7.  1916.) 

1.  MaSTKB  and   SEaVANT  «sb9T(2)— LlABIUCT 

OF  Master— Injubies  to  Servant. 
Where  an  open  elevator  shaft  is  maintain 
ed,  it  is  the  duty  of  tlie  master  to  anticipate 
and  guard  against  acts  of  a  servant  in  the  exer- 
cise of  ordinary  prudence  when  proximate  to  the 
dangerous  agency  wUch  might  result  in  his  in- 
jury. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  163 ;   Dec.  Dig.  <S=3d7(2).] 

2.  Mastkb  anu  8kbvai«t  «s»156(l)— Liabhj 
TT  or  Masteb  roB  Injubucb  to  Sbbvamt  — 
Osvions  Deixctb. 

A  recess  or  inset  in  the  wall  of  an  open  ele- 
Tator  shaft  in  which  an  employe's  foot  cau^bt, 
resoltiag  in  his  injuir,  ksltf  not  se  open  and  ob-- 
vioos  a  defect  that  the  employ^,  who  had  work- 
ed in  the  place  but  a  short  time,  and  did  not 
know  of  the  defect,  was  bound  to  guard  against 
it. 

(BCd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig,  i  310;  Dec.  Dig.  «=> 
155(1).) 

3.  Masteb  ano  Sebvant  «=s>129(l)— Lxabixj- 
TT  OF  Masteb  fo*  Injuries  to  Sebvan't— 
Neouoeisce— Pboximate  Cause  of  Injubt. 

Where  an  employ^  was  injured  on  elevator 
by  having  liis  foot  caught  in  an  inset  or  recess 
of  the  wall  of  an  open  elevator  shaft,  keld,  that 
such  defect  was  the  proximate  cat)Be  of  his  in- 
jury. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  i  257;  Dec;  Dig.  V=> 
129(1).] 

4.  Mastbb  and  Sebtant  4=9236(11)— Liabh.- 
m  OF  Mastkb  fob  Injubies  to  Sebvant^ 

(JolfTBlBUTOBT  NEOUOENCE. 

Employ^  heU  not  guilty  of  contributory  neg- 
ligence where  bis  injury  occurred  by  reason  of 
bis  foot  catching  in  an  inset  or  recess  in  the 
wan  at  an  open  elevator  shaft  merely  because 
be  took  a  position  at  the  tear  of  the  elevator 
instead  of  at  the  side;  the  evidence  showing 
that  he  had  no  reason  to  anticipate  the  danger- 
ous defect 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  IMg.  i  735;  Dec.  Dig.  «sa280 
(U).] 

5.  MaAteb  and   Sebvant  «=3280— Liabiutt 

or  BfASIKB  FOB  IllJt>BIE8  TO  SXBTANT— AS- 
SUMPTION OF  Risk. 
Evidence  hM  insufficient  to  charge  employ^ 
with  assumption  of  risk  where  his  injury  was 


caused  by  his  foot  being  caught  in  a  recess  or 
inset  of  the  wall  of  an  open  elevator  shaft,  of 
which  he  did  not  know,  and  which  was  not  so 
open  or  obvious  as  to  put  him  on  notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  981-986 ;  Dec.  Dig.  «S=» 
280.] 

6.  Masteb  and  Sebvant  «=»159  — LaA^ruTT 
OF  Masteb  fob  Injubdcs  to  Sebvant— Nbo- 

UORNCE  OF  PKLLOW   SERVANT. 

Where  plaintiff  with  another  employ^  was 
riding  an  elevator,  and  plaintiff  waa  injured  by 
his  foot  being  caught  in  an  inset  or  recess  of  the 
wall  of  the  open  elevator  shaft,  held,  the  rule 
of  fellow  servant  does  not  apply,  since  such  oth- 
er employ^  had  no  connection  with  the  accident 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ft  81S-S25;  Dec.  Dig.  9=a 
159.] 

7.  Apfbai.  and  Ebbob  «»1068(5)— Revisw- 
iNBTBuonoNS  —  Ebbob  Favobable  to  Ap- 
pellant. 

Appellant  cannot  complain  of  errors  in  in- 
structions which  were  favorable  to  himself. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  (^t  Dig.  I  4058;  Dec.  Dig.  <S=> 
1033(6) ;  Trial,  Cent  Dig.  I  587.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Dewey  Remnsnyder  against  Low- 
man  &  Hanford,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

H.  M.  Ramey,  Jr.,  of  Seattle,  for  appellant 
Roney  &  Loveless,  of  Seattle,  for  respondent 

OHADWICK,  J.  Respondent,  Dewey 
Remnsnyder,  was  employed  by  the  appellant 
Company.  With  another,  lie  took  some  sec- 
tional bookcases  from  a  show  window  and 
placed  them  on  the  elevator  which  was  used 
for  transporting  freight  from  one  door  to  an- 
other. After  the  elevator  had  been  loaded 
the  two  employ^  took  positions  upon  the 
elevator,  respondent  at  the  back  facing  the 
front,  and  the  other  employ^  at  the  front 
At  the  fourth  floor  there  was  a  steel  I-beam 
running  horizontally  along  the  side  of  the 
shaft,  and  upon  which,  as  we  understand  the 
testimony,  the  floor  rested.  The  wall  at  the 
back  of  the  elevator,  but  for  the  I-beam, 
which  had  the  effect  of  making  an  inset  or 
recess  in  the  wall  about  two  Inches  deep,  pre- 
sented an  even  surface  from  the  bottom  to 
the  top  of  the  elevator  shaft  As  the  eleva- 
tor passed  the  recess  the  heel  of  respondent's 
shoe  caught  on  the  upper  edge  of  the  I-beam 
or  wall  where  it  came  flush  with  the  I-beam, 
and  he  was  painfully  injured.  From  an  ad- 
verse verdict,  appellant  prosecutes  this  ap- 
peal. Aside  from  the  assignments  going  to 
the  admission  and  rejection  of  testimony  and 
to  the  course  of  the  trial,  the  errors  relied 
on  go  to  the  questions  of  contributory  negli- 
gence and  to  what  is  insisted  was  a  denial 
of  the  benefit  of  other  afllrmative  defenses. 

Much  of  the  record  is  made  up  of  testi- 
mony tending  to  show  that  the  elevator  was 
in  bad  condltloa  The  accident  is  not  ac- 
counted   for    with    certainty.      Respondent' 


^BSggr  other  asisi  sa»ssma  tople  and  KBY-NUMBBR  tn  all  Ker-Namband  DIgesU  and  IndsxM ' 


Digitized  by 


Google 


108 


1^9  PACIFIC  BEPtttTBB 


<Wadi. 


seems  to  depend  vpon  two  tbeorles:  First, 
tbat  the  levator  moved  wltb  an  oscillating 
movement,  thus  furnlsMng  an  hypothesis 
from  whidi  the  Jury  might  find  that  respond- 
ent, although  he  did  not  move  bis  foot,  was 
caught  as  a  result  of  the  swing  of  the  ele- 
vator; second,  tbat  one  of  the  beards  In  the 
floor  of  the  elevator  canght  on  the  I-beam 
and  was  loosened,  throwing  respondent's  foot 
backward  Into  the  recess.  There  Is  quite  as 
jnucb,  and  probably  more,  dependable  testi- 
mony, to  show  that  there  was  not  sufficient 
play  In  the  movement  of  the  elevator  to  make 
It  probable,  or  even  possible,  that  the  acci- 
dent happened  on  account  of  any  movement 
of  the  elevator. 

Apitellant's  ease  to  bnUt  up  on  the  theory 
tbat  respondeat  voluntarily,  and  without  re- 
gard to  his  own  safety,  moved  his  foot  back- 
ward (he  was  facing  the  front  of  the  eleva- 
tor), and  is,  in  consequence,  guilty  of  con- 
tributory negligence;  that,  If  he  bad  not  done 
80,  it  would  have  been  physically  impossible 
'for  respondent  to  have  been  injured.  Re- 
spondent says  that  he4id  not  move  bis  foot 
backward,  but  when  his  testimony  is  condd- 
ered  as  a  connected  narrative  we  are  im- 
pressed, as  the  Jury  must  have  been,  that  re- 
spondent was  not  conscious  of  the  movement 
of  bis  feet,  and  that  he  must  have  moved  his 
foot,  or  the  breaking  board  moved  his  foot, 
far  enough  to  catch  the  I-beam  at  the  very 
instant  the  elevator  floor  passed  the  inset  or 
recess  in  the  wall.  But,  if  it  be  admitted 
that  respondent  moved  his  foot,  we  are 
still  of  opinion  that  he  was  not  guilty  of  con- 
tributory negligence,  and  that  the  inset  in 
the  wall  of  the  shaft  was  the  proximate 
cause  of  the  Injury. 

[1]  When  an  open  shaft  of  an  elevator  is 
maintained,  and  a  workman  Is  expected  to  go 
np  and  down  in  the  course  of  his  employ- 
ment, be  is  not)  t>ound  to  anticipate  or  keep 
in  mind  the  unusual.  The  only  inquiry  is 
whether  he  is  guilty  of  such  imprudence  as 
to  make  him  the  prime  actor  in  his  own  un- 
doing. Or,  to  state  the  proposition  in  an- 
other way,  the  duty  was  upon  the  master  to 
anticipate  and  guard  against  that  which  Si 
man  exercising  ordinary  prudence  might  do 
\trhen  proximate  to  the  dangerous  agency. 

[2,  3]  The  defect  in  the  elevator  shaft  was 
not  so  open  and  obvious  as  to  excite  a  person 
to  more  than  ordinary  care  for  his  own 
safety  or  to  cause  him  to  hold  his  foot  with- 
in the  movement  of  a  few  inches — one  or  two 
at  t>est.  Besides,  respondent  testified  that  he 
bad  worked  at  the  place  but  a  short  time, 
and  did  not  know  of  the  inset  We  hold  that 
the  proximate  cause  of  the  injury  was  the 
defect  in  the  elevator  shaft. 

The  exceptions  going  to  the  admission  or 
rejection  of  testimony  and  to  the  instructions 
given  and  refused  are  so  numerous  tbat  they 
will  not  bear  discussion  seriatim.  It  lis 
enopigh  to  say  that  we  have  read  the  record 


with  care,  and  find  nothing  wldcb  would  call 
for  a  reversal  of  the  case  unless  we  follow 
the  theory  of  appellant,  which,  as  we  have 
endeavored  to  show,  is  not  weU.  founded. 

[4]  It  is  contended  further  tbat  respondent 
was  guUty  of  contributory  negligence  in  tbat 
be  should  have  stood  at  the  side  of  the  eleva- 
tor instead  of  at  the  t>ack.  There  was  room 
for  him  at  either  place,  and  be  cannot  be 
charged  because  he  took  a  position  wtalcb 
harbored  a  danger  wlilch  he  had  no  reason 
to  anticipate,  and  which  we  must  assume 
was  not  apiHredated  by  tils  more  experienced 
coemploy^,  who  otherwise  would  have  warn- 
ed respondent  of  his  perlL 

[5]  The  court  rejected  the  defense  Of  as- 
sumption of  risk  upon  the  theory  that  the 
elevator  was  not  constructed  and  maintained 
in  the  manner  provided  by  the  ordinances  of 
the  city  of  Seattle.  \Ve  shall  not  discuss  this 
assignment.  If  the  ordinances  be  disregard- 
ed, the  testimony  Is  quite  insufficient  to 
charge  respondent  with  the  assumption  of 
the  risk.  Respondent  says  he  did  not  know 
of  the  recess,  and  the  danger  was  not  so 
open  and  obvious  as  to  put  him  to  that  haa- 
axd. 

[I]  Neither  was  appellant  prejudiced  by  a 
denial  of  the  right  to  assert  the  law  of  fel- 
low servant  as  a  governing  rule.  Hie  other 
employ^  on  the  elevator  may  have  been  a 
fellow  servant,  but  the  accident  is  in  no  way 
chargeable  to  his  act  It  happened  in  con- 
sequence of  an  agency  entirely  Independent 

[7]  We  believe  that  the  jury  arrived  at  a 
•true  verdict  wbicdi  is  sustained  by  the  record, 
and  that  the  instructions,  which  might  be 
criticized,  were  favorable  to  appellant,  and 
that  it  cannot  now  complain 

AfiBimed. 

MORRIS,  C.  X,  and  MOUNT,  BLLIS,  and 
FULLBRTON,  33.,  concur. 


ELMORE  V.  McCONAGHY.    (No.  12976.) 
(Supreme  Court  of  Washington.    July  21,  1910.) 

1.  Pabtnebshif  «=>9B  —  FionoiABT  Natxtbe 
or  THE  Relation. 

The  fiduciary  relationsliip  existing  between 
partners  ceases  to  exist  when  they  undertake 
negotiations  for  the  sale  or  porciiase  of  each 
other's  interest,  in  the  absence  of  a  showing  that 
the  complaining  partner  was  not  aoi  juris  or 
had  a  right  to  rely  on  the  other  partner. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  142;   Dec.  Dig.  *=»9{S.] 

2.  Partnership  <s=»311(!5)— Partnership  Set- 
TLEUENT— Mistake  as  Gbottnd  fob  SEmNO 
Aside. 

Where  partners  have  an  equal  opportunity 
to  know  the  condition  of  the  business  at  the 
time  of  the  sale  of  the  interest  of  one  to  another, 
the  failure  of  one  partner  to  investigate  the 
condition  of  the  bosineas  is  negligence,  and  re- 
lief will  not  ordinarily  be  granted  for  mistakes 
in  such  transaction. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  728;    Dec.  Dig.  «=>311(8).] 
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8.  PAvrmBSHip  «3o311(6)— PABTNnsHiP  Sit- 
nxxBirr— MiBTAKx  as  Gbottnd  voa  8btiii«q 

ASIDK. 

Fraud  or  mistake  Is  sufficient  ground  for 
setting  aside  a  partnership  settlement  and  re- 
taking the  aceoimt. 

[JSd.  Note.— For  other  cases,  see  Partnenhip, 
Cent.  Dig.  I  723 ;   Dec  Dig.  «sa8U(S).] 

4.  Paktnebskip  «s>311(6)— Paktsbbship  Sn^ 

TLEMEm-— MiSTAKS  AS  GbOUND  FOB  SKTTIIia 

Aside— Pboof. 
Before    opinlAg   a   partnership   settlement, 
whether  for  fraad  or  miwftikB.  the  specific  ac- 
tions of  fraud,  or  the  particular  nistaka^  must 
be  shown  by  clear  and  satisfactory  proof. 

[Ed.  Note.— EV>r  other  cases,  see  Partnership, 
Cent.  Dig.  f  723;   Dec.  Dig.  «=>311(5).l 
iw  PARTNKBaHIF  «=a311(6)— SxTTUUflSNi>-Srr- 

TINO  Abiob  roB  Fbavd. 
A  partnership  settlement  wherein  one  part' 
aer  purchased  the  interest  of  another  will  not 
be  set  aside  merely  because  of  mistake  resulting 
from  reliance  by  one  partner  on  an  inventory 
prepared  by  the  bookkeeper  of  the  firm,  in  the 
absence  of  a  showing  of  collusion  between  the 
bookkeeper  and  the  other  partner. 

[Ed.  Note. — FVjr  other  cases,  see  Partnership, 
Oent  Dig.  i  728;   Dec  Dig.  «e»311(6).] 

5.  Partnebship    «=»S34  —  SBrrucMKNT  —  Ac- 
OOVRTDtO — Ukfinishkd  Matibbs. 

In  an  action  on  notae  given  in  a  partner- 
ship settlement  by  one  partner  in  payment  of 
the  interest  of  the  other,  the  trial  court  properly 
refused  to  offset  credits  due  the  defendant  under 
such  settlement,  where  owing  to  the  unfinished 
nature  of  the  items  a  complete  adjustment  was 
impoemble. 

[Ed.  Note.— Eor  other  cases,  see  Partnersbip, 
Cent.  Dig.  I  7S«:   Dec.  Dig.  <S=»334.1 

Department  1.  Appeal  fzom  Superior 
Cburt.  King  Connty;  £.  P.  Whltlog,  Jadge 
pro  tem. 

Action  by  A.  &  Elmore  against  Hngb  Mc- 
Conagby.  Jodgment  for  plaintiff,  aad  de- 
fnidant  appeaK   Affirmed. 

Bmitb,  roster  A  Wortblngton  and  Wnilaxa 
B.  Bell,  an  of  BeatUe,  for  appeUant  B.  B. 
Simpson  and  B.  B.  Moser,  botb  of  Seattle, 
for  respondent 

FDLLiERTON,  J.  The  plaintiff.  A  S.  El- 
more, and  the  defendant,  Hngb  McGonaghy, 
tortned  a  copartnership  as  coal  dealers  In 
the  year  1909.  On  June  30,  1913,  tbey  dis- 
solved partnership  by  agreement,  McConaghy 
buying  out  Elmore's  interest  for  ^,600,  pay- 
ing $600  in  casb,  and  giving  20  promissory 
notes  for  |iOO  eacb,  dated  August  22,  1918, 
bearing  6  per  cent  interest  untU  paid,  tbe 
notes  maturing  monthly  in  a  series  running 
from  1  to  20  months  after  date.  After  seven 
of  these  monthly  notes  had  been  paid,  Mc- 
Conaghy refused  to  make  further  payments 
ontil  a  readjustment  of  their  prior  settle- 
mmt  should  be  had.  Elmore  brought  this 
action  to  recover  upon  tbe  (our  notes  matur- 
ing 8,  9,  10,  and  11  mtmths  respectively  after 
date.  Tbe  ccmplaint  was  in  tbe  ordinary 
form  of  an  action  on  promissory  notes,  pray- 
ing Judgment  for  the  face  of  the  notes^  with 
Interest  and  reasonable  attorney  fees. 

The  answer,  by  way  of  affirmative  defense 


and  counterclaim,  set  up  fhat  UcConngby 
in  the  year  1900  was  conducting  a  coal  busi- 
ness as  sole  trader,  and  that  be  and  Elmore 
entered  into  a  partnersbip  agreement  by 
wfatA  the  latter  was  to  acquire  a  half  in- 
terest in  the  business,  and  pay  for  same  out 
of  Budi  of  his  share  of  the  profits  as  was 
left  aftier  the  members  had  eadb  drawn  down 
$100  per  month  out  of  the  proceeds  of  tbe 
business;  that  at  the  time  of  dissolution 
BHmore  had  not  paid  any  portion  of  the  pur- 
tUMM  price  of  his  half  Interest  in  tbe  busi- 
ness; tiiat  on  June  30,  1013,  McConaghy 
agreed  to  boy  Elmwe's  interest,  which  from 
a  statement  prepared  by  Elmore  from  the 
beoktf  of  the  firm,  'appeared  to  be  of  the  val- 
ue of  $2,800;  that  MoConagby,  reposing  con- 
fldence  in  fflmore  as  a  booldceeper  and  ae- 
eonntant  and  as  a  partner  in  the  business, 
and  relying  upon  the  correctness  of  the  writ- 
ten statement,  purchased  his  one-half  in- 
terest for  $2,600,  paying  $600  in  cash  and 
executing  20  promissory  notes  of  $100  eadi 
for  the  balance;  that  at  the  date  of  settle- 
ment there  was  a  large  number  of  blUs'  and 
accounts  reoelvable  Ineloded  In  tbe  valuation 
whidi  were  considered  worth  face  value,  but 
it  was  agreed  between  the  parties  that.  If 
any  ot  said  accounts  were  uncollectible,  one- 
half  thereof  shoold  be  paid  by  EHmore  or 
credited  upon  the  notes ;  and  that  there  were 
expenaPBB  and  costs  of  pending  partnersdiip 
litigation  which  it  was  agreed  ^ould  be  paid 
share  and  share  aHlce.  It  was  farther  al- 
leged that  after  the  dlBsolutlob  ItT  was  dis- 
covered that  Elmore  had  drawn-  from  the 
firm  the  sum  of  $1,600  in  excess  of  the 
amounts  accounted  for  and  credited  by  him ; 
tlmt  during  the  copartnership  B^more  had 
full  dharge  of  the  books  of  account  and 
handled  all  the  cash,  and  wharterer  knowl- 
edge McCoDaghy  had  of  these  matters  was 
acquired  from'  him ;  that  at  the  time  of  tbe 
dissolution  no  accounting  watf  had,  but  the 
notes  were  given  with  tbe  understanding 
that  a  further  accounting  shonld  be  had  and 
the  partnership  matters  adjusted  according 
to  the  respective  rights  of  the  parties;  and 
that  one-half  of  the  uncollectible  accorants, 
of  the  expenses  of  litigation,  and  the  shortage 
of  EXmore  as  shown  by  the  books  exceeds 
the  amount  of  all  the  notes  still  held  by  El- 
more. That  after  the  discovery  of  the  dis- 
crepancies between  the  accounts  and  El- 
more's statement  on  which  the  settlement 
was  made,  McConaghy  frequently  requested 
Elmore  to  meet  him  and  adjust  all  matters 
of  difference  between  th«u,  which  Elmore 
has  neglected  and  refused  to  do,  and  that 
there  is  no  way  to  protect  the  rights  and  ad- 
Just  tbe  differences  of  the  parties  except  hy 
a  full  and  couytlete  accounting  covering  a 
period  of  about  five  years;  and  the  prayer 
was  for  an  order  of  actoountlng,  so  that  there 
should  be  a  full,  complete,  and  Just  settle- 
ment of  the  differences  between  tbe  parties. 
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The  reply,  after  denying  all  tbe  material 
allegations  of  the  counterclaim,  set  np  af- 
flrmatlTely  tliat  the  agreement  for  the  pur- 
chase by  McConaghy  of  Elmore's  Interest 
was  evidenced  by  a  Ull  of  sale  as  set  oot  in 
defendant's  bill  of  particulars;  that  two 
notes  had  been  placed  In  escrow  as  security 
pending  settlement  of  five  separate  Items — 
the  Travis,  Craib,  Merrlman,  and  Turner  ac- 
counts, and  a  suit  of  R.  E.  McConaghy  t. 
McConaghy  A  Elmore;  that  no  other  agree- 
ment was  made  between  the  parties  at  the 
time  of  the  transfer  of  the  buBlneEs;  that, 
prior  to  closing  the  transaction  between 
them,  Elmore  employed  an  expert  account- 
ant to  audit'  the  books,  but  defendant  re- 
fused to  permit  this  to  be  done;  that,  sub- 
seauent  to  that  time,  settlement  was  made 
b^ween  them  after  a  full  and  complete  In- 
Testigatlon  and  understajadUtg  of  all  part- 
nership matters ;  that  for  four  years  prior  to 
tho  sale  of  his  interest  Elmcxre  was  not  In 
charge  of  the  books,  but  that  they  yrece^  kept 
by  bookkeepers  employed  by  the  firm ;  that  for 
more  than  one  year  last  past  the  partnership 
books  were  k^t  by  one  Harlow,  who  la  now 
in  the  employ  of  McConaghy,  and  who  com- 
piled all  the  figures  at  the  time  of  the  sale; 
that  McConaghy  has  made  no  eff<»t  to  col- 
lect the  five  items  above  referred  to;  and 
that  the  partnership  was  terminated  by  mu- 
tual consent  July  1, 1913,  and  that  on  the  22d 
day  of  August  following  a  notloe  of  disaoln- 
tlon  was  signed  by  both  parties. 

The  trla)  Judge  rendered  Judgment  for 
plaintiff  on  the  four  notes  sued  on  for  $400, 
together  with  Interest  and  $100  attorney  fees. 
He  denied  the  cross-complaint  for  an  ac- 
counting, without  prejudice  to  any  claim 
defendant  might  have  by  reason  of  the  five 
accounts  referred  to  as  the  F.  F.  Travis,  Mc- 
Conaghy V.  McConaghy  &  Elmore,  J.  !& 
Craib,  F.  F.  Merrlman,  and  Homer  Turner 
accounts,  which  had  been  agreed  upon  by  the 
parties  at  the  time  of  final  settlement  as  sub- 
ject t»  future  adjustment.  From  this  Judg- 
ment defendant  appeals. 

[1,2 J  It  Is  our  opinion  that  the  court 
reached  a  correct  conclusion  upon  the  facts. 
There  is  no  proof  of  fraud,  overreaching,  un- 
due Infiuence,  or  reliance  on  fiduciary  rela- 
tions. Both  parties  were  intelligent  business 
men  In  full  possession  of  all  their  faculties. 
The  affairs  of  the  firm  were  equally  open  to 
both  for  inspection;  and  an  investigation  of 
the. books-  would  have  disclosed  the  discrep- 
ancies that  are  now  put  forward  as  a  basis 
for  asking  an  accounting.  Whatever  fiduci- 
ary relation  was  Imposed  on  the  partners 
toward  each  other  during  the  continuance  of 
the  partnership,  the  relation  ceased  when 
they  began  to  negotiate  between  themselves 
as  to  the  price  to  be  paid  by  one  for  the  oth- 
er's interest.  They  were  then  dealing  with 
each  other  at  arm's  length,  in  the  absence 
of  any  cironmstance  showing  that  the  com- 
plftinlBg  party  was  not  sui  Juris,  or  had  a 


right  to  rely  upon  the  other.  The  allega- 
tion of  trust  in  one  vrtio  had  been  a  partner 
is  not  sufficient  to  overthrow  a  aolemn  agree- 
ment entered  Into  after  each  had  bargained 
with  the  other  to  get  the  most  advantage 
possible  for  hlms^f  from  the  agreement. 
The  appellant  asserts  now  that  the  books  of 
account  were  not  accurately  kept,  and  that  in 
consequence  he  has  got  the  worst' of  the  bar- 
gain, and  he  asks  the  court  to  revise  hia  con- 
tract; But  he  had  eqnal  opportunity  wittr 
his  partner  to  know  the  exact'  condition  of 
the  business  when  he  bought  out  the  latter,' 
and  his  failure  to  Improve  the  c^portunlty 
was  negligence. 

"If  both  had  equal  facilities  for  investigation, 
relief  irill  not  be  lightly,  granted,  if  at  all,  for 
mistakes  arising  from  negligence."  2  Bates 
Partnership,  {  860;  Qulnlan  v.  Keiser,  66  Mow 
603 ;  Hamiitoii  v.  W^,  182  IIL  144,  65  N.  E. 
143. 

[3, 4]  It  Is  undoubtedly  true  that  fraud  or 
mistake  In  a  settlement  between  partners  U 
a  sufflclent  ground  to  set  It  aside  and  retake 
the  entire  account.  And  sometimes  a  part- 
nership settlement  will  be  opened  for  error, 
for  the  purpose  of  surcharging  and  falsifying 
the  account'  But  before  reopening  such  a 
settlement,  whether  for  fraud  or.  mistake,, 
specific  acts  of  fraud  or  pardcular  mistakes 
must  he  shown  (Merrlwetherr.  Hiardeman,  51 
Tex.  436),  and  the  proof  must  be  clear  and' 
satisfactory  (Powell  v.  Helsler,  16  Or.  412, 
19  Pac.  109;  Hoyt  v.  McLaughlin,  52  Wis. 
280,  8  Nl  W»  889;  Mahnke  v.  Nettle,  2S  W. 
Va.  67). 

[5]  McConaghy's  chief  ground  for  over- 
throwing the  settiement  Is  that  he  relied  up- 
on the  inventory  compiled  by  the  bookkeep- 
er, which  had  been  indorsed  by  BImore  as 
correct.  This  is  not  sufficient,  unless  there 
was  collusion  between  the  bookkeeper  and 
Elmore,  and  none  such  was  sbown. 

"The  qaestion  being  whether  one  partner  -was- 
Induced  to  pay  a  certain  price  for  the  Interest 
of  bis  copartner  by  false  representations  of  the 
latter,  if  the  seller  made  such  statements  solely 
on  information  derived  from  a  clerk  of  both  of 
them,  and  the  purchaser  knew  that  such  vras 
the  case,  the  falseness  of  such  statements  would 
not  avoid  the  trade,  if  the  seller  correctly  re- 
ported them  as  received  from  the  clerk."  Unnt 
V.  Hardwick  «  Co.,  68  Ga.  100. 

See,  also,  Scheuer  v.  Berrlnger,  102  Ala. 
216,  14  South,  640;  Uttle  v.  Little,  2  N.  D. 
175,  49  N.  W.  736;  Hallock  v.  Btreeter  (C. 
C.)  102  Fed.  193. 

[(]  The  appellant  further  contends  that  the 
trial  court,  after  holding  that  the  partner- 
ship settlement  was  binding  and  conclusive 
upon  the  parties,  should  have  allowed  appel- 
lant in  this  action  the  benefits  expressly  al- 
lowed him  by  the  terms  of  that  settlement. 
This  has  reference  to  the  Travis,  Craib,  Mer- 
rlman, and  Turner  accounts,  and  the  suit  of 
R.  E.  McConaghy  against  the  firm  of  McCon- 
aghy &  Elmore,  concerning  which  it  was 
agreed  by  the  terms  of  settlement  that  the 
loss,  if  any,  should  be  borne  equally  between 
appellant  and  reapondeat.    There  was  evl- 
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denoe  showing  that  antellant  was  eDtltl«d  to 
certain  credits  on  tbose  specific  items,  but 
the  court  refused  to  enter  upon  the  inquiry, 
redting,  however,  tbat  his  relusal  was  with- 
out preJudioB  to  the  dght  of  appellant  to 
establish  lila  claims  in  another  action.  We 
tblnlc  the  holding  of  the  trial  court  was  prop- 
er. As  we  read  the  evidence,  no  complete 
adjustment  of  these  matters  could  now  b« 
had  owing  to  their  unfinished  nature.  The 
court  was  not  required  to  take  them  up  by 
pieeemeaL 
The  Judgment  Is  affirmed. 

MOBRIS,  a  J.,  and  MOUNT,  ELUS,  and 
CHADWICK,  JJ.,  concur. 


MAESTON  T.  HUE  et  aL    (No.  13409.) 
(Supreme  Court  of  WaBhlngton.    July  10, 1016.) 

1.  Evidence  «=>80(D— FuBSUH^nona-^LAWS 
OF  Otheb  States. 

Where  the  marital  property  laws  of  another 
state  or  territory  are  not  in  proof,  they  are  con- 
eluBiTely  presumed  the  same  as  local  laws. 

[Bd.  Note.— For  other  cases,  Bee  Evidence, 
Cent  Dig.  {  101;   Dec.  Dig.  «=>80(1).I 

2.  Husband  and  Wife  €=262(1)— Commtjm- 
TT  Pbopertt— Pbopebtt  AcqniBED  During 
Masbiaob. 

An  automobile,  acquired  after  marriage,  is 
presumptively  community  property,  although 
prior  to  its  acquisition  certain  property  has  been 
divided  lietween  the  husband  and  wife,  under 
Bern.  &  BaL  Code,  |  8766,  as  to  conveyancM  b^ 
tween  spouses. 

W^Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  i  913;    Dec  Dig.  <S=>262(1).] 

S.  HuflSAZfD  AND  WiR  «3>a62(2)— Goaotuiii- 
TT  Pbopbbtyt-Evidencs  as  to  Chabacxeb 
or  Pbopkbtt— Burden  op  Pboof. 
Where  a  husband  asserts  exclusive  tide  to 

property  bought  after  marriage,  the  burden  of 

proof  is  on  bin  to  sImw  it  was  not  acquired  as 

communitji  property. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  |  914;    Dec.  Dig.  «s=>282(2).] 

4.  Husband  and  Wins  «=a204  —  Coiocunitt 

PBOPKBTT— EvipKNCE    AS    TO    ChABACTEB    OF 
PBOPEBTT— SUFFICXENCT. 

In  ireplevin  by  husband  of  automob^e  sold 
by  wifa  as  comMinity  property,  bis  testinony 
that  be  liought  it  from  proceeds  of  "my  mining 
operations  in  Alaska,"  he  not  having  bought  it 
onti)  a  year  after'  division  'of  certam  property 
between  fciOMelf  and  wife,  and  bis  evidence  not 
slwwing'  whether  .in  that  tint*  be  liad  pr  had 
not  acquired  new  property  or  received  new 
earnings  from  speculations,'  or  whether  this 
could  not  iMtve'been  from  fovmet  property  still 
midivided,  snpj^rted  a  finding  tbat  the  automo- 
bile was  a  family  asset 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  I  916;    Dec.  Dig.  e=>264.] 

5.  Husband  amd  Wxtb  «a»2e5  — Commuritt 
Pbopxbtt— RioBTB  OP  Husband  and  Wife. 

A  wife's  rights  in  family  personalty  are  not 
of  the  contingent  sort  like  dower  or  survivor- 
Aip,  but  a  present  estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  {{  886,  817-824;  Disc.  Dig. 
«»265.] 


6.  Husband  and  Wm  «=9207(1)— Cohmuni- 
TT  Pboperty  —  Eights  of  Husband  and 
Wife. 

Although  by  statute  the  husband  is  made 
manager,  with  power  to  sell  and  dispose  of  com- 
munity personalty,  he  cannot  waste  it  or  give 
it  away,  especially  to  evil  associates. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Die.  §§  896,  029,  930,  936 ;  .  Dec. 
Dig.  (8=»267(l).r 

7.  Husband  and  Wife  «=>270(8)— Comuuni- 
tt  psdpkktt  —  blobts  of  husbano  «nd 

WiFBi 

When  a  wife  seeks  to  interfere  with  a  hus- 
band's disposal  of  community  personalty,  she 
has  the  burden  of  proof,  and  the  presumptions 
are  against  her,  and  she  cannot  act  on  whim 
or  caprice. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Gent  Dig.  i  881 ;    Dec.  Dig.  4=>270(8).] 

8.  Husband  and  Wife  4t=>267(8)r— CoioniNi- 
tt  pbopkbtt  —  bloht*  op  husbai«d  and 
Wife. 

Notwithstanding  the  statute  giving  husband 
sweeping  imwers  of  management  of  community 
personalty,  in  a  plain  case  of  w«»igful  giving 
away  of  such  pnqMrty  by  husband  the  wife 
may  have  redress,  either  by  damages  or  by  re- 
covery of  the  thing  Itself  from  his  fraudulent 
donee,  since  the  powers  given  by  statute  are  for 
the  faciUtating  of  the  business  of  the  conimur 
nity. 

£Gd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  Jf  896,  834;  Dec.  Dig.  <g=s> 
267(8).] 

9.  Husband  and  Wi«  ♦a»a85  —  Communitt 
PbOpebtt— Rights  of  Husband  and  Win. 

Where  a  husband  gave  an  automobile,  which 
was  community  property,  to  his  mistress,  aud, 
returning  to  Alaska,  left  it  at  a  garage  subject 
to  her  order,  the  wife  had  the  right  to  take  it 
from  the  garage. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {|  806,  917-924;  Dec.  Dig. 
©=>26S.] 

10.  Husband  and  Wife  ^=267(2)  —  Coimu- 

NtTY  PBOPKBTT— SaUC  BY  WlFB— "PeBISHA- 
BI«  PBOlFBBrr." 

Under  such  citcumatances  the  wife  bad  the 
right  to  sell  the  automobile;  It  being  "perish- 
able property"  requiring  expense  of  insurance 
and  storage  and  deteriorating  in  time  from  mere 
lees  of  style. 

_JEd.  Note.— For  otiier  cases,  see  Husband  and 
Wife,  Cent  Dig,  Ji.896,  931;  Dec  Dig.  ®=s> 
267(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seeend  Series,  Perishable.  Property.] 

11.  Husband  AWft  WWb  «=926T(2>— Coioro- 

NFTT   PBOFEBCT— 8AUi    BY    WlR. 

A  sale  by  wife  of  community  personalty  is 
not  voidable  by  husband  because  of  insufficient 
consideration,  where  the  consideration  was  not 
fraudulently  low.    . 

[Eld.  Note.— For  other  cases,  sae  HusUtndatad 
Wife,  Cent  Dig.  {{.  896,  831 ;  Dec  Dig.  ^=a 
267C2).]      .  . 

12.  Husband  and  Wife  «=32G7(^  —  Oicuu- 
HiTY  Property— Sale  by  Wife. 

A  sale  by  wife  of  community  personalty  is 
not  vbidbble  because  of  hnr  unexpressed  inten- 
tion not  to  convey  her  husband's  half  interest 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  fi  896,  934;    Dec.  Dig.  <&=> 

IS.  Sai.es  *=»140— Personalti'- Dmjvwi. 

A  sale  of  personal  property  is  good  by  mere 
delivery. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  I  338;   Dec.  Dig.  «=»140.] 
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14.  Husband  and  Wite  <S=>27()(B)— Communi- 
TT  Peksonalty— Rights  of  PtJBCHASEKs. 
The  title  of  those  buying  from  a  wife  com- 
munity personalty  in  her  hnsband's  absence  is 
not  presumptively  good ;  but  they  bay  at  their 
peril,  as  she  can  deliver  title  in  only  an  nnusual 
situation,  and  they  have  the  burden  of  proving 
the  exception  beyoind  reasonable  debate. 

WEd.  Note. — ^for  other  cases,  see  Husband  and 
ife,  Cent  Dig.  §  981 ;  Dec.  Dig.  <S=270(8).] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  M.  H.  Marston  against  Olaf  Bue 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

LiTons  &  Orton,  of  Seattle,  for  appellant 
Walter  8.  Fulton,  of  Seattle,  for  respondents. 

BAUSMAN,  J.  The  Marstons,  married  In 
Alaska,  had  accumulated  there,  up  to  1912, 
sundry  mining  properties,  which  In  that  year 
they  divided  by  deed  to  the  wife  of  a  half 
Interest  and  her  acknowledgment  that  It  con- 
stituted the  husband's  full  settlement  of  her 
rights  In  those  claims.  Under  just  what  re- 
lation the  mines  had  been  acquired  Is  not 
clear.  The  wife's  acquittance  recites  the  one- 
half  Interest  as  hitherto  held  "In  trust"  for 
her,  and  the  meager  testimony  points  to  a 
business  partnership  in  mining  property,  ac- 
quired, as  she  testified,  "by  Joint  efforts."  Be 
this  a?  It  may,  the  division  by  Us  express 
terms  goes  no  further  than  to  sever  those 
particular  assets.  Assuming  It  sufficient  for 
a  severance  under  Rem.  &  Bal.  Code,  S  8786, 
It  was  partial'  only.  It  settled  no  other  pres- 
ent  or  any  future  property  rights.  "He  gave 
It  to  me,  not  because  we  were  separating, 
but  so  I  would  be  protected,  and  he  would 
not  throw  away'  everything  on  that  woman. 
That  never  released  Mr.  Marston  as  far  as 
my  support  or  taking  csare  of  me  was  con- 
cerned In  any  way,  shape,  or  form."  These 
comments  on  the  documents  are  not  oontro- 
verted,  nor  does  the  record  show  arrange- 
ment for  divorce.  After  this  the  pair  next 
appear  In  Seattle,  where  tbey  lived  apart, 
and,  the  Infattuttlon  of  the  husband  for  tJie 
other  woman  becoming  shameless,  ^  bougbt 
and  gave  her  the  use  of  an  automobile  cost- 
ing $2,200.  After  this  he  returned  to  Alkska. 
jXhe  paramour  flaunting  herself  Intolerably 
in  the  motor  car  for  three  or  four  months 
after  bis  departure,  the  wife  took  It  .from 
the  gatage  atad  sold  It  to  defendant,  not  out 
of  necessity  for  money,  but  from  an  assertion 
of  right.  Th6  present  suit  is  the  husband's 
replevin  against  the  purchaser. 

[1]  The  marital  property  laws  of  Alaska 
not  being  In  proof,  we  conclusively  assume 
ttiem.  to  be  the  same  as  our  own.  Sheppard 
V.  Coeur  d'Alene  L.  Co.,  62  Wash.  12,  112 
Pac  932,  44  ly.  R.  A.  (N.  S.)  267,  Ann.  Cas. 
1912C,  909;  GundeFSon  v.  Gunderson,  25 
Wasb.  459,  65  rac.  791;  Clark  v.  Bltinge. 
2»  Wasb.  1216,-  69  Pac.  788. 

[2,  S]  The  automobile,  a<j(iulred  after  mar- 


riage, was  then  presumptively  community 
personalty.  To  be  sure,  the  husband  had  a 
right  to  prove  this  machine  his  own  oat  of 
the  previous  property  set  aside  to  him,  bat 
his  own  testimony,  which  Is  all  there  is  on 
this  subject.  Is  most  nnsatisfaetory.  He 
bought  It,  he  says,  from  the  proceeds  of  "my 
mining  operations  tn  Alaska."  This  Is  uncer- 
tain or  evasive.  He  had  not  bought  It  until 
the  year  following  the  settlem^ht  Whether 
Id  that  time  he  had  or  had  not  acquired  new 
proi)erty  or  received  new  earnings  from 
speculations  he  does  not  show,  or  whether 
this  could  not  have  been  from  former  prop- 
erty still  nndlvlded.  Now  the  burden  ot 
proof,  so  long  as  there  was  no  divorce,  was 
clearly  on  him. 

[4-1]  The  lower  court  found  the  antomobile 
to  be  a  family  asset,  and  we  shall  not  reverse 
that  finding.  Now,  a  wife's  rights  in  fam- 
ily personalty  are  not  of  the  contingent  sort, 
like  dower  or  survivorship,  but  a  present  es- 
tate. True,  by  our  statute  the  husband  is 
made  manager,  with  full  power  to  sell  and 
dispose  of  this.  But  It  does  not  follow  tbat 
he  can  give  it  away.  He  is,  so  to  speak,  only 
the  head  of  a  firm.  The  personal  property  Is 
just  as  much  hers  as  his.  The  very  attitude 
that  gives  blm  sale  power  over  the  whole  re- 
stricts his  testamentary  power  to  a  halt 
Under  our  law  she  has  helped  to  create  it  aa 
much  as  he.  Consequently  the  idea  Is  not  to 
be  tolerated  that  a  husband  can  give  a  mis- 
tress stocks  and  bonds  or  precious  stones 
out  of  the  family  money.  No  part  of  those 
savings  can  be  make  gifts  of  against  her 
consent,  even  to  his  own  relatives,  though 
mere  trifles  to  the  latter  no  doubt  might  be 
sustained  under  the  rule  of  de  minimis.  The 
law  cannot  countenance  his  right  to  a  will- 
ful, premeditated  waste  of  family  persoiuU 
property,  which  Is  now  so  often  the  bnik 
of  an  estate.  The  harden  of  proof,  to  be 
sure,  must  be  on  the  wife  when  sbe  seekjs 
in  Interfere.  The  presumptions  are  all 
against  her.  She  cannot  act  apon  whim  or 
take  'things  into  her  own  hands  ever^  time 
he  goes  put  of  town  or  snatch  back  an  asset 
where  thne  can  be  two  minds  on  the  ques- 
tion. But  that  in  a  plain  case. she  must  have 
redress  either  by.  damages  or  recovery,  of  the 
tMng  itself  from  bis  frbsduleat- .  donees  is 
undeillabl^,  or  we  should  be  taking  tlie  stat- 
ute away  from  her.  On  this  we  had  occa- 
sion to  comment  In  Stewart,  v..  ^ank;  82 
Wash.  106,  112,  143  Pec.  4S8,  where  we  said 
that,  while  in  a  common-law  JtirUdictlon  a 
court  had  been  compelled  to ,  aeknoWlddge 
that  the  husband  could  beggar  the  wife  by 
0vlng  away  the  personal' pt«i>erty,  he  oduJtt 
not  db  it  here.  tVhat  he 'was  givea'hls 
sweeping  powers  for  by  our  statute,  we  ^id, 
is  "the  facilitating  the  busiBess  of  the  eonfr- 
munUy."    ' 

in  Between  the  wife  and  the  mlstreSs, 
since  the  latter  technically  is  not  claiming 
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tlie  c&r,  tlM  prlndple  nesd  not  be  fnrtlMr 
discussed,  bnt  as  betw««i  tbe  wUIb  and  the 
InKband  a  little  more  may  be  said.  At  the 
carage  tbe  car  mu  left  by  him  subject  to 
the  order  of  the  other  woman,  and  not  of  the 
irlte.  Thus  Marstoo  had  returned  to  Alaska, 
learins  Taloable  Joint  personalty  to  be  Im- 
morally constuued  dnrlng  a  period  apparently 
Indefinite.  The  agent  of  the  Joint  estate  had 
both  deserted  and  vloUted  his  trust  He 
even  admits  that  he  bad  allowed  his  farotlte 
to  assume  the  name  of  Mrs.  Marston  Is  Seat- 
tle^ so  her  authority  to  complete  the  wrong 
use  of  this  motor  ear  Is  not  to  be  denied. 

[10]  Under  these  drcnmstances  the  wife 
clearly  had  a  right  to  take  this  automobile 
away  from  the  garage.  But  had  she  a  right 
to  sell  It?  If  we  class  It  among  perishable 
things,  undoubtedly.  And  it  la  with  these 
that  an  automobile  ought  to  be  classed.  It 
requires  Insurance  of  various  kinds,  and  can- 
not even  be  stored  without  expense.  It  de- 
teriorates In  time  from  mere  loss  of  style. 
The  wife  In  a  situation  like  this  ought  to  be 
allowed  to  do  with  it  what  she  would  do  with 
her  separate  property,  or  at  least  what  a  rea- 
sonably prudent  person  would  In  his  own  dr- 
cnmstances to  stop  waste  and  expense.  To 
concede  her  only  iwssession  would  not  be 
enough.  She  must  have  a  right  to  sell  or 
lease  or  what  else  will  reduce  loss.  Her 
property  right  In  It  la  as  great  as  his.  In- 
deed, it  may.  fairly  be  said  that  the  only  sure 
protection  she  could  feel  that  the  mistress 
would  not  get  possession  of  it  again  if  stored 
In  another  garage  as  family  property  was  in 
getting  It  off  her  own  hands  entirely  by  sale. 
When  a  husband  in  fine  leaves  a  wife  where 
she  most  seiee  a  piece  of  Joint  property  Im- 
morally glv«a  by  him  to  her  wocpt  eaemy',  be 
BhaU  not  call  hex  to  aios  acoooat  abont  tbe 
dlsiioeitUm  8h«  inalFw  of  It  when  it  la  expen- 
aire  to  keep  and  he  has  gone  to  a  distant 


Bven  Tindef  tba  one-sided  system  of  tlie 
eonnnum  law,  where  the  wife  had  no  Inteseat 
fai  peramaltjr,  she  ooold  seU  some  of  It  if 
she  were  left  in  dlstreaa,  and  what  that  law 
was  obliged  t»  ertend  to  a  dependent  beoauae 
of  her  necessity  oor  own  cannot  deny, to  a 
paitmr  In  estate.  Shet  thare  is  in  tte  wife 
inherent  paweir  nnder  our  law  to  act  in  a 
serloan  abaenoe  of  the  huslmnd  Is  plain.  In 
some  cases  he  BHiy  Im  unavoidably  detained 
at  gwat  distance  tat  a.  year  er  years,  nn- 
able  to  communicate  with  her.  He  odght  be 
an  abeconder  or  In  dMrese  or  mtbie  from 
many  causes  to  g^'  baclE,  yet  leaving  perish- 
able estate.  Shan  a  wife  have  no  right  to 
sell  stored  eggs  aCter  saay  monthsT  SbaU 
Bbe  be  foseed  to'  Aold '  Idle  In  her  hands 
decltateg'«td<!ka?  fibaU  she  be  unable  to  sell 
a  cow  to  get  ca^-']for  ibe  farm?  In  these 
assets.  If  they  are  abquired  after  marriage, 
she  is  hn  equal  ipMi-tner.  fiome  right  to'  act, 
tberc<fot«,   must  b*'  glv^n  her  In  extreme 


case&  Bow  far  solely  on  account  of  absence 
she  may  go  need  not  be  decided,  because 
here  we  have  both  his  absence  and  his  au- 
thority to  another  to  commit  a  waste. 

[11, 12]  The  lower  court  havlBg  found  that 
the  sale  by  the  wife  was  tor  a  suffidmit  con- 
sideration, we  do  not  feel  Justified  In  flpdlng 
otherwise.  The  consideration  was  about  half 
of  the  estimated  secondhand  value  of  a  motor 
car,  driven  in  a  few  months  14,000  miles,  and 
requiring  some  expenditures.  The  question 
now  is  not  between  the  husband  and  the 
wife,  but  between  the  husband  and  her  ven- 
dee, to  whom,  if  she  had  a  right  to  sell  at 
all,  she  had  a  right  to  sell  as  a  husband  has, 
on  any  terms  not  fraudulently  low.  Neither 
is  it  of  moment  tliet  the  wife  in  <»oas-exam- 
Inatlon  concedes  that  in  selling  she  may  not 
have  Intended  to  convey  Marston's  half  in- 
terest also.  The  vendee  of  family  personalty 
is  not  to  be  affected  by  mental  reservations  of 
the  selling  qpouse. 

[13]  It  Is  suggested  that  a  bill  of  sale  she 
gave  was  defidoit,  since  it  was  signed  not  in 
Marston's  name,  but  her  own.  A  sale  of  per- 
sonal property  Is  good  by  mere  delivery.  In 
Blum  V.  Smith,  66  Wash.  192.  lis  Pac.  183, 
a  bill  of  sale  we  spoke  of  as'  necessary  was 
contemplated  by  a  bargain  for  lodging  house 
effects  in  a  buUding  not  owned  by  the  ven- 
dors, and  whei«  title  to  some  of  the  articles 
might  be  set  up  by  others. 

[14]  We  do  not,  by  this  c^dnlon,  enlarge 
the  rights  of  a  wife  so  as  to  give  to  such  as 
boy  from  her  any  preannvrtion  of  good  title. 
On  the  contrary,  these  must  buy  at  their 
Bctil  from  one  who  can  deliver  title  only  in 
an  unusual  situation.  Thoy  con  prevail 
only  after  Justifying  tlie  exception  beyond 
reasonable  debate. 

Afikneed. 

M0KRI8,  O.  i.,  and  HOLOOMB,  PABKBS. 
and  MAINt  JJT.,  eoncor. 


riBST  NAT.  BANK  OB*  HTBBXTT  t.  NBIL- 
SEN  et  eL     (No.  13368.) 

(Supreme  Court  of  Washington.    July  7,  1916.) 

1.  PlKIMKS    «=»26— WJJTBB  — II700II8ISTXNT 

'Reuxdies, 
A  creditor  may  not  purine  inconsistent  rein- 
ladies,  and  any  act  by  which  he  diareitards  his 
right  under  a  idedgs  or  lien  and  seeks  to  obtain 
a  U«n  by  other  moans  will  constttuta  ,an  irnp)ied 
waiver. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  If  Bl-^ST,  60;   Dec.  Dig.  «=>25.] 

2.  PuoioEs  9=>26—hmsi—WsiVMa  ar  Rxsobt 
TO  Inconsistent  Heuedies. 

Where  bank  held  inamvnce  policy  ss  collat- 
eral security  for  a  toan,  and  thersafter  iastltut- 
ed'gamiahment  prsceedknes  against  the  proceeds 
of  tbi«  policy  and  others,  nela,  \t  thereby  waived 
its  equitable  lien  to  such  insurance  poliey. 

[Ed.  Note.— For  other  cases,  s^  Pledges,  Cenb 
Dig.  ff  B1-J5T,  60;    D«t.  Big.  •»26.] 
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8.  Gabnishmsnt  «s>106— Fbqpxbty  Rkaohxd 

—Title. 
A  creditor  by  garnishmest  can  get  no  better 
right  or  title  to  property  than  the  debtor  has. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  i  216 ;   Dec.  Dig.  «s>105.] 

4.  PI.BDOES  ®=>25— Lam— Waitsb  bt  Iroon- 

SWTBNT  RBHEDT. 

Where  debtor  had  agreed  with  mortgagee 
that  all  insnrance  policies  should  stand  as  secn- 
rity  for  the  payment  of  the  mortgage  debt,  and 
thereafter  pledged  snch  policies  as  collateral 
security  to  plaintiff  bank,  held,  that  plaintiff 
waived  Its  equitable  lien  to  the  proceeds  of  one 
of  said  p(^cies  not  payable  by  its  terms  to  the 
mortgagee  by  institnting  garnishment  proceed- 
iligs  against  the  proceeds  of  all  the  policies. 

[E«L  Notfe— For  other  cases,  see  -  Pledges, 
Cent.  Dig.  {{  51-67,  60;  Dec.  Dig.  «=»25.] 

D^artment  1.  Appeal  firom  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  tlie  First  National  Bank  of  Ev- 
erett against  B.  A.  Nellsen  and  another. 
From  an  order  directinK  a  recelrer  in  gar- 
nishment proceedings  to  pay  Insurance  mon- 
ey to  defendants,  plaintiff  appeals.    Affirmed. 

Cooley  ft  Reran  and  R.  Multrlhlll,  all  ot 
Everett,  for  appellant  Herr,  Bayley  &  Wil- 
son, of  Seattle,  for  respondents. 

MODKT,  J.  This  appeal  is  from  an  order 
of  the  trial  court  directing  a  receiver  to  pay 
to  Nellson  ft  Elnerson,  the  respondents,  the 
sum  of  $692.77,  being  a  part  of  the  proceeds 
of  an  Insurance  policy. 

The  tActs  are  as  follows:  The  Tacoma 
Lumber  ft  Shingle  Company,  a  corporation, 
borrowed  from  Nellsen  ft  Elnerson  $4,000. 
To  secure  this  loan  the  Tacoma  Lumber  ft 
Shingle  Company  executed  a  mortgage  up- 
on Its  property,  and  agreed  In  tbe  mortgage 
that  the  property  should  be  Insured  by  the 
mortgagor  with  loss,  if  any,  payable  to  tbe 
mortgagees  as  their  Interest  might  appear. 
Thereafter  several  Insurance  policies  were 
obtained  by  tbe  mortgagor  aggregating  the 
sum  of  $9,500.  All  of  these  policies,  with  the 
exception  of  one,  -  issued  by  the  Fireman's 
Fund  Insurance  Company,  of  San  Francisco, 
\re»  made  payable  to  the  mortgagees  "as 
their  interest  might  appear."  Tliat  policy, 
by  mistake  of  the  agent  ,who  issued  the  pol- 
icy, did  not  contain  this  clause.  These  pol- 
icies were  left  in  the  possession  of  the  mort- 
gagor. 

Thereafter,  and  on  August  16,  1912,  the 
Tacoma  Lumber  ft  Shingle  Company  borrow- 
ed from  the  First  National  Bank  of  Everett 
the  sum  of  $500,  and  executed  its  promissory 
note  therefor,  payable  on  demand.  At  the 
time  this  loan  was  made,  all  the  Insurance 
policies  were  delivered  by  the  Tacoma  Lum- 
ber ft  Shingle  Conipany  to  the  bank,  as  collat- 
eral security  for  the  repayment  of  the  loan 
of  $500.  Thereafter  the  mill  property  was 
destroyed  by  fire,  and  suits  were  brought 
.  by  Nellsen  ft  Elnerson  and  the  Tacoma  Lum-. 
ber  &  Shingle  Company  to  recover  upon  tlie 


Insuranoe  policies.  While  these  sntts  were 
pending,  tbe  First  National  Bank  of  Everett 
brought  an  actl<m  upon  the  note  tor  $600, 
and  sued  out  a  writ  of  garnishment  against 
all  t>t  the  insurance  companies.  Theieupoa 
a  receiver  was  ai^xiiuted  for,  and  took. pos- 
session of  tbe  property  of  the  Tacoma  Lum- 
ber ft  Shingle  Company.  Afterwards  ^ 
agreement  of  settlement  was  made  In  the 
action  pending  against  the  insui^ance  coiu- 
panies,  and  It  was  thereupon  stipulated  that 
the  policies  should  be  surrendered  to  the  re- 
ceiver who  should  collect  the  money  agreed 
upon  to  be  paid  by  the  insurance  companies, 
and  hold  tbe  same  subject  to  the  order  of 
tbe  court.  Upon  the  Fireman's  EHind  policy 
$647.49  was  i>ald  over  to  tbe  receiver  In  full 
settlement  of  that  policy.  Upon  th&  other 
policies  collected  by  the  receiver  there  .was 
not  enough  to  satisfy  the  mortgage  to  Nell- 
sen ft  Elnerson.  The  balance  due  upon  that 
mortgage,  amounted  to  $592.77,  after  apply- 
ing all  of  the  Insurance  money  except  the 
money  received  from  tbe  Fireman's  Fund 
Insurance  Company. 

An  application  was  then  made  to  tbe  court 
for  an  order  directing  the  receiver  to  pay 
from  tbe  money  collected  from  tbe  Fireman's 
Fund  Insurance  Company  the  sum  Of  $592.- 
77  In  satisfaction  of  the  respondents'  mort- 
gage. This  order  was  made.  The  bank  has 
appealed  from  that  order. 

Upon  the  facts  stated  the  trial  court  was 
of  the  opinion  that  tbe  placing  -of  the  insur- 
ance policies  in  tbe  hands  of  the  banic  gave 
the  bank  a  prior  equitable  lien  upon  tbe 
Fireman's  Fund  Insurance  Company's  policy, 
but  when  the  bank  sought  by  writ  of  garnish- 
ment to  attach  this  fund  In  the  hands  of  the 
Instprance  company,  and  also  other  funds 
due  from  the  other  Insurance  companies,  that 
the  bank  waived  its  Hen,  and  by  the  writ  of 
garaishmebt  was  entitled  only  to  thfe  Hgbts 
of  tbe  Tacoma  Lumber  ft  Sblngje  Co»pany. 

[1]  The  question  presented  In  tbe  case  Is 
whether  the  appellant  by  Its  writ  of  gartilsb- 
ment  waited  Its  equitable  right  M  the  pro- 
eeeds  of  the  pdlley  Issued  by  the  Fireman's 
Fund  Insurance  Company.  The':  general  nOs 
Is  that  a  ondltor  may  not  pnnsUe  Idcomtat- 
'ent  remedies,  and  any  act  "by  which  be  dis- 
regards his  rights  iBider  the  pledge  and  In- 
tentionally seeks  to. obtain. a  UeS'sn  thepiop- 
erty  by  other  means  for  biaislf,  or  blm  as- 
signee, will  be  construed  a*  an  Implied  waiv- 
er of  his  lien."  31  Cy&  pj  816,  b ;  Drake, 
AtUchment,  ig  640,  604. 

[2,  t]  We  think  It  Is  qolte  clear  under  tiie 
facta  In  this  case  that.  If  the  bank  had  a  lien 
upon  the  policy,  or  the  fund  due  thereunder 
from  tbe  Fireman'*  Fund  Insuijftnce.' Com- 
pany, it  was  «a-  equitable  Ueiv  and,  tlutt, 
when  tbe  bank  sought  by  writ  of  garaisb- 
ment  of  th^s  and  other  .fuq^s  .to  secnre  a  11^ 
thereon,  it  waived  it^  right,  to  tb>t  suitable 
lien.  It  thereby  sought  to  estabUsb  a  differ- 
ent and  Independent, lien  by  the.  writ  ot.gar- 
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olahment  This  remedj  was,  w»  ttklnk,  in- 
consistent with  the  remedy  to  pursue  its 
cqnltable  ilgfaL  We  hare  no  doubt  of  the 
right  of  the  bank  to  pursue  other  funds  with- 
out waiving  its  right  to  that  fund.  But,  in 
order  to  pursue  its  legal  remedy  against  the 
Fireman's  Fund  Insurance  Company,  it  nec- 
essarily waived  its  right  to  pursue  its  equita- 
ble remedy  against  that  fund.  We  are  of 
the  opinion,  therefore,  that  the  trial  court 
properly  held  that  the  bank  waived  its  equlta- 
I4e  right  when  It  pursued  its  legal  remedy  by 
garnishment,  because  by  garnishment  the 
bank  could  get  no  better  right  to  the  debt 
garnished  than  its  debtor  had,  and,  if  the 
debtor,  the  Tacoma  Lumber  &  Shingle  Ck»m- 
pans',  had  no  ri^t  to  the  debt  garnished, 
then  the  bank  acquired  none  by  the  garnish- 
ment. Ford  V.  ^tna  Life  Ins.  Co.,  70  Wash. 
29,  12e  Pac.  69. 

[4]  The  Tacoma  Lumber  &  Shingle  Com- 
pany at  the  time  the  writ  of  garnishment 
was  served  had  no  right  to  this  fund,  because 
It  had  agreed  with  the  mortgagees,  Neilsen 
ft  Elnerson,  that  this  and  the  other  insur- 
ance policies  should  stand  as  security  for  the 
payment  of  the  mortgage.  We  think  the  trial 
court  was  Justified,  therefore,  In  directing  the 
satisfaction  of  the  mortgage  from  this  fund. 

The  Judgment  is  affirmed. 

MORRIS,  O.  J.,  and  OHADWICK,  ELLIS, 
and  PULLERTON,  JJ.,  concur. 


ANTON  V.  CmCAGO,  M.  &  ST.  P.  BY.  CO. 

CNo.  13292.) 
(Supreme  Court  of  WashingtoB.    July  28,  1016.) 
L  Davaocs  €=>185(3)— Results  of  Injubies 

— BViDENCB— StJFFIClENCT. 

Evidence  held  insufficient  to  warrant  a  find- 
ing that  plaintifrs  disability  from  tuberculosis 
of  the  shoulder  Joint  was  the  result  of  an  injury 
rectived  while  in  the  employ  of  defendant 

[Ed.  Mote. — For  other  cases,  see  Damage*, 
Cent.  Dig.  |  507 :  Dec.  Dig.  «=>I8^(3).] 

2.  DAHAOXS  «=»188(J0— LlABltlTT  roB  Iwjtj- 
nK8    TO    SeBVART— NATUBE    ANP    PbOBABO! 

RES<n;r  of  Negligence. 
Tuberculosis  of  shoulder  joint  of  plaintiff, 
which  developed  more  than  seven,  months  after 
injury  suffenra  while  in  defendant's  employ,  held, 
under  the  evidence,  not  the  natural  and  probable 
conaequence  of  defendant's  n^ligenee,  thus  en- 
duing defendant  to  a -nonsuit. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  507;   Dec.  Dig.  (S=>185(3).] 

Department  I.  Appeal  from  Superior. 
Court,  King  County;  Mitchell  QlUiam,  Judge. 

Action  by  D.  Anton  against  the  Chicago, 
Blilwankee  &  St  Paul  Railway  Company. 
Judgment  for  defendant,,  and  plaintiff  ap- 
peals.   Affirmed. 

Walter  B.  Allen  and  O.  LlUoponlos,  both  of 
Seattle,  for  appellant.  Geo.  W.  Korte,  of  Se- 
att\ie,  for  respondent. 

CHADWICK,  J.  This  action  was  brought 
to  recover  damages  tor  personal  Injuries. 


Appeal  is  taken  from  a  Judgment  of  nonsuit 
rendered  in  the  trial  court 

Appellant  was  employed  as  a  section  hand 
by  respondent  and  commenced  work  about 
September  1,  1913.  Several  days  afterward 
he  and  a  fellow  workman  were  replacing 
ties.  Dirt  and  gravel  around  the  old  tie 
would  be  loos^ied;  then  one  of  the  men 
would  pull  by  means  of  a  pick  sunk  In  th» 
tie,  and  the  other  would  push  with  a  shoveL 
Appellant  alleges  that  the  pick  furnished  by. 
the  company  vms  dull ;  that  he  could  not  se- 
cure a  firm  hold  on  the  ties;  that  the  pick 
slipped  and,  as  a  result,  he  fell  twice  on  the 
day  In  question.  He  fell  In  the  morning, 
striking  on  his  hand.  To  use  the  words  of 
appellant: 

"  •  •  •  And  I  dropped  on  my  hand  this 
way  (iilustrating).  Side  hurt  a  little;  my  hand 
on  this  side  hurt  a  little.  *  *  *  I  slip ;  that 
pick  drop  down  and  hurt  my  hand." 

In  th&  afternoon  be  fell  again. 

"That  pick  dip  again,  and  I  drop  down  on 
my  hand,  drop  down.  Q.  What  part  of  your 
body   hit   the   ground?    A.  I   drop   down,    was 

?ulling  this  side  of  that  pick ;  slip  the  pick,  and 
drop  down,  and  this  hurt  (indicating).  Q.  ^e 
left  shoulder?  A.  Yes;  drop  down  on  the 
gravel,  or  gravel  and  big  rock."^ 

After  appellant  fell  the  first  time,  he  says 
he  called  the  attention  of  the  foreman  to  the 
condition  of  the  pick,  and  the  foreman  prom- 
ised to  secure  another  pick  for  him.  Appel- 
lant continued  In  the  employ  of  respond- 
ent under  full  pay  without  Interruption  for 
seven  mouths  after  the  accident  His  shoul- 
der was  'sore '  for  one  or  two  days,  and  it 
bothered  him  again  somewhat  in  about  two 
months.  One  day,  while  felling  a  tree  with 
an  axe,  a'  sharp  pain  hit  him  in  the  shoulder. 
HiEi  arm  f^I  limp  to  his  side.  He  was  un- 
able to  continue  his  work  and  was  sent  io 
the  hospital.  After  a  few  days  given  to  ob- 
servation by  the  attending  surgeons,  appel- 
lant was  told  that  he  would  never  have  the 
use  of  his  arm  again.  His  case  was  diag- 
nosed as  tuberculosis  of  the  shoulder  Joint. 
He  was  put  in  a  cast,  which  caused  a  fixa- 
tion of  the  Joint  (the  only  treatment  possible 
in  such  cases),  and  after  six  or  seven  months 
was  discharged  by  the  surgeon. 

[1]  It  is  appellant's  theory  that  the  tuber- 
cular Joint  was  caused  by  the  fall,  and  that 
respondent  is  liable  in  damages.  Much  of 
the  briefs  is  given  up  to  a  discussion  of  the 
assumption  of  risk,  the  promise  to  repair, 
and  the  "simple  tool  doctrine,"  but  we  think 
it  will  need  no  discussion  of  these  principles 
to  sustain  the  Judgment  of  the  lower  court. 
The  testimony  is  InsoffideBt  to  hold  defend- 
ant to  a  liability  for  the  present  condition  of 
appellant 

The  case  o£  appellant  rests  raitlrely  upon, 
an  answer  to  a  hypothetical  questian  pro- 
pounded to  a  medical  vrltneas: 

"Q.  From  the  history  that  I  have  given  yon 
here,  where  he  fell  to  the  ground  and  struck 
himself,  and  at  first  felt  very  little  pain  at  that 
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time,  "whicli  afterwards  gradn&Dy  decreaaed 
until  finally  he  did  not  pay  Teiy  mncli  atten- 
tion to  it,  only  periodicaU;^  be  fdt  some  pains, 
and  after  overstraining  his  arm  gave  him  to 
understand  there  was  something  radically  wrong 
with  it,  asd  it  was  afterwards  diagnosed  by  the 
doctor  as  acute  tuberculosis,  would  you  say  any 
ottier  cause  outside  of  the  first  injury  which  he 
received  when  he  fell  to  the  ground  has  brought 
about  the  condition  from  which  he  is  now  suf- 
feringT  A.  Well,  it  is  very  natural  to  at- 
tribute it  to  an  injury  of  that  kind  where  we 
have  a  definite  injury  coming  on  in  a  person 
who  has  been  perfectly  healthy  and  well  up  to 
the  very  day  of  their  injury,  and  from  that  time 
on  sicfness  is  manifested  and  that  continues. 
In  such  a  condition  as  we  find  this  shoulder  joint 
is,  and  this  sort  of  a  disease  coming  on  in  a  per- 
son who  has  been  perfectly  well  prior  to  that 
time,  it  is  the  most  natural  thing  in  the  world 
to  assume  that  the  injury  was  the  determining 
cause.  The  bruise  in  the  shoulder  made  it  pos- 
sible for  the  infection  to  start  in  that  bruised 
Sqrtion  and  then  continue ;  where,  if  the  tissues 
ad  been  perfectly  normal,  as  they  were  in  the 
other  shoulder,  it  would  not  have  started  there. 
Usually  requires  some  such  bruised  condition 
of  the  tissues  for  the  germ  to  find  a  lowered  re- 
sistance in  that  particular  spot,  and  then  it 
starts  to  grow  there  and  prjoduces  the  tubercu- 
losis of  the  bones  and  joints." 

[I]  The  witness  was  a  general  practitioner 
"T^Iio  assumed  no  special  skill  In  the  science 
of  orthopedy,  and  who  had  not,  theretofore, 
had  the  case  under  his  personal  supervision. 
The  case  was  taken  from  the  Jury  after  all 
the  evidence  was  in.  Taking  the  opinion  of 
the  witness  for  the  appellant,  as  quoted 
above,  at  Its  full  wortb,  we  think  It  Is  no 
more  than  a  statement  of  a  possibility,  or 
possibly  a  probability,  more  or  less  remote, 
that  the  tuberculosis  Is  a  result  of  the  inr 
jury.  This  is  not  enough.  The  law  demands 
that  verdicts  rest  upon  testimony  and  not  up- 
on conjecture  and  speculation.  There  must 
be  some  proofs  connecting  the  consequence 
with  the  cause  relied  upon.  The  testimony, 
whether  direct  or  circumstantial,  must  rea- 
sonably exclude  every  hypothesis  Qther  than 
the  one  relied  on. 

It  appears  from  the  testimony  of  appel- 
lant's witness,  and  these  facts  do  not  appear 
to  be  disputed,  that  the  development  of  tu- 
berculosis in  the  shoulder  from  traumatism 
Is  an  unusual  consequence.  In  fact,  tubercu- 
losis from  traumatic  influence  Is  most  unnsn- 
al  in  all  cases.  Joint  infection  from  injuries 
is  the  exception,  and  not  the  rule.  Out  of 
3,600  cases  observed  at  Toronto  Gleneral  Hos- 
pital, only  1.9  per  cent  of  Joint  infections 
were  in  the  sboulder.  In.  the  hip  and  knee, 
the  percentage  la  somewhat  greater.  It  is 
shown  also  that  tubeorcular  germs  are  pres- 
ent In  the  body  of  most  every  person;  that 
some  are  "very  snbjectr'  to  tabercolosis.  The 
opinion  of  the  specialist  called  by  rei^ndent 
is  that  it  wonld  take,  in'  a  man  of  the  age 
of  appellant,  from  14  to  24  months  to  develc^ 
the  condition  in  whicih  be  found  appellant  at 
the  Ume  he  was  brought  to  the  hospital 
("that  is  the  shortest  time").  a:&d  that  the 
condition  be  found  could  not  have  been  pro- 
duced by  the  aoddent  conqitlttlned  Of;  tbat 


the  germ  must  be  there;  that  accidents  do 
not  produce  the  germ. 

The  ot^lon  of  the  surgeon  Is  epitomized 
in  one  of  his  answers: 

"A.  No;  the  accident  could  not  cause  tuber- 
culosis In  a  Joint.  This  man  undoubtedly  had 
tuberculosis  infection  in  tliat  joint  for  a  iteriod 
of  two  ye&rs  before  it  lighted  up.  These  joint* 
always  have  to  start  some  time,  showing  acute 
symptoms,  and  these  acute  symptoms  started 
iti  A  severe  accident  might  hasten  it— migiit 
hasten  it  Q.  It  would  not  produce  it?  A.  Nat 
a  small  injury  j  it  takes  a  very  severe  injury. 
These  minor  injuries  have  very  little  bearing  up- 
on the  oeorse  of  the  disorder.  It  is  the  infeo< 
tipD  in  the  joint  that  is  primacy,  and  tiliese  oi^« 
little  injuries  are  only  secondary  or  inctdental 
to  the  conditibn.  Q.  Now,  doctor,  according  to 
your  opinion,  then,  this  disease  which  you  found 
In  the  joint  most  have  existed  long  before*  the 
time  when  he  claims  he  was  first  Injured?  A, 
In  the  ordinary  course?  Q.  Yes.  A.  Yea,  sir. 
Q.  As  far  as  surgery  can  determine  It?  A.  Tes, 
sir." 

Granting  that  a  possible  or  even  probable 
connection  between  the  present  condition  and 
the  negligent  act  was  shown  by  the  appellant, 
we  think  respondent  has  so  far  overcome  the 
showing  as  to  leave  the  subject  open  to  spec- 
ulation and  conjecture  rather  than  to  right 
reason.  In  such  cases,  medical  expert  opin- 
ion is  but  an  admeasurement  of  possibilities, 
and  the  court  will,  upon  challenge  to  the  suf- 
ficiency of  the  evidence,  consider  the  whole 
evidence.  In  Parmelee.  t.  C,  M.  &  St  B.  By. 
Co.,  158  Pac.  977,  we  said: 

"If  there  is  nothing  more  tangible  to  proceed 
upon  than  two  or  more  conjectural  theories,  it 
is  immaterial  that  the  theory  suggested  in  the 
interest  of  the  servant  is  more  probable  than 
that  saggested  in  the  interest  of'ue  master,  so 
that  the  rule  is  laid  down:  'If  the  existing  state 
of  affairs,  however  dao^rons,  might  according 
to  the  ordinary  experience  of  mankind,  have 
been  due  to  other  causes  than  negligence  for 
which  the  defendant  was  responsible,  then  it 
was  for  the  plaintiff  to  exclude  the  operation  of 
those  causes  by  the  greater  weight  of  evidence.* 
Brooks  V.  Kinsley  Iron  ft  Machine  Co.,  202 
Mass.  228,  88  N.  B.  771.  This  would  seem  to' 
imply  that  in  determining  the  weight  of  the 
evidence,  and  whether  the  case  should  have  been 
submitted  to  the  jury,  tlie  court  might  properly 
take  into  consideration  the  several  circumstanc- 
es as  testified  to  by  the  witnesses  for  t>oth  par- 
ties." 

See,  also.  Stone  t.  Crewdson,  44  Wash.  091, 
87  Paa  946. 

Bearing  in  mind  the  facts,  and  the  long 
time  Intervening  between  the  accident  and 
the  acute  manifestation  of  the  disease  during 
which  appellant  was  not  under  observation, 
the  following  seems  apt: 

"We  do  not  understand  that  a  sUght  injury,' 
resulting  from  negUgence,  will  warant  a  recov- 
ery for  a  disease  afterwards  developed,  unless  it 
shall  be  shown  by  proof  that  such  latter  condi- 
tion would  naturally  or  probably  develop  there- 
from; and,  to  make  the  employer  liable,  it 
must  have  been  such  tlmt  lie  dioold  have  reason- 
ably anticipated  tbat  it  could  or  would  probalily 
so  result  or  have  a  like  result"  Pecos  Ry.  v. 
Collins  (Tex.  Civ.  App.)  173  S.  W.  250-257. 

We  have  hitherto  had  occasion  to  apply 
the  principle  governing  this  case.  A  woman 
pregnant  with  child  was  assaulted.  She  sued. 
Xw  damages,  setttsg  up  the  assault  as  the 
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eanae  of  her  mlsfortone  and  aubaequent  auf- 
ferlng.  She  was  ao  frightened  and  terrorised 
by  the  conduct  of  the  defendant  that  she 
fainted  and  soon  thereafter  experienced  se- 
rere  pains  In  the  abdomen  and  through  the 
hlpB,  followed  by  a  alight  hemorrhage,  wblcb 
recnrred  14  days  later.  She  went  about  her 
nsnal  avocatloDB  for  88  days,  when  She  mis- 
carried. Two  physicians  testified  that  while 
the  cause  relied  on  would  be  exceptional, 
tbe  result  was  probable.  One  physician  said. 
In  answer  to  the  hyxmthetlcal  question  "as 
to  the  probability  of  the  fright  or  nervous 
shock  harlng  produced  tbe  miscarriage": 

"In  the  abaence  of  otber  known  causM,  I 
ihoold  suspect  that  was  the  cause." 

To  tbe  same  qoestlon,  tbe  other  physician 
answered: 

Tea ;  in  my  opinion,  that  woiUd  be  the  cause 
of  the  miscarriage.  Yes:  I  elioald  judge  that 
it  was."    Stone  y.  Crewdson,  supra. 

The  answer  relied  on  by  appellant,  and  up- 
on which  his  case  mnst  depend,  If  sustained. 
Is: 

"I  would  say  that  the  Injury  is  the  determin- 
ing canse  of  it,"  and,  "In  such  a  condition  as 
we  find  the  shoulder  joint  in  and  this  sort  of  a 
disease  coming  in  a  person  who  has  been  per- 
fectly well  prior  to  that  time,  it  is  the  most 
nataral  thing  in  the  world  to  assume  that  the 
injuiy  was  the  determining  cause.  The  bruise 
hi  the  aboolder  made  it  possible  for  the  Infec- 
tion to  start  in  that  bruised  portion  and  then 
eontinae,  whereu.  If  the  tissues  had  been  pei^ 
hedj  normal,  as  they  were  in  tbe  otber  slionU 
dcr.  It  would  not  have  started  there.  Usually  it 
iCQuirea  some  such  bruised  condition  of  the  tis- 
ioes  for  the  germ  to  find  a  lowered  reristanee  in 
ttat  particnlar  spot,  and  then  It  starts  to  grow 
ttere  and  ^^rodtiees  the  tDbercnlosis  of  the  bonea 
and  juluta. ' 

Tbe  witness  goes  no  further  than  did  the 
experts  In  the  Stone  Case.  A  probable  cause 
in  a  gtvmi  case  Is  the  likely  cause,  and  tbe 
answer  of  tbe  surgeon  that  the  fall  was  the 
determining  cause  la,  aftar  all,  only  the  (pin- 
ion of  tbe  surgeon.  From  the  nature  of 
things  and  from  his  testimony  taken  as  a 
whole.  It  Is  dear  that  he  intended  to  go  no 
farther  than  to  say  that  the  tubercular  Joint 
was  a  likely  result  of  the  Injury. 

Although  a  verdict  was  sustained  upon  the 
testimony  of  a  physician  who  had  attended 
tbe  party  plaintiff  from  the  beginning,  and 
who  had  the  advantage  of  observatlcm  upon 
whldi  to  rest  his  opinion,  just  such  testimony 
as  we  have  In  this  case  was  rejected  by  the 
Supreme  Court  of  Wisconsin  In  Gray  v.  C 
k  N.  W.  By.  Co.  1B8  "Wis.  687-649,  142  N.  W. 
006.    The  court  says: 

"Tbe  defendant's  contention  is  that  there  is  no 
■oiSdent  evidence  to  establish  any  causal  rela> 
tion  between  the  physical  injury  and  the  tuber- 
culosis which  existed  more  than  a  year  later, 
and  that  the  relationship  between  the  two  is 
purely  oonjectaral.  There  was  medical  testi- 
mony to  the  effect  that  an  injury  such  as  plain- 
tiff received  is  likely  to  induce  or  incite  tubei^ 
enlosls  by  reducing  the  natural  resistance  of  the 
patient,  lowering  uls  vitality,  and  putting  him 
in  a  OMiditieii  whereby  he  k  unable  to  witlntand 
infection.  If  this  testimony  were  the  only  testi- 
monv  tending  to  ahow  a  causal  relation  between 
tbe  mjnry  aad  the  tuberculosis^  we  should  agree 


with  the  d^ndanf  s  contention.  If  decreased 
powers  of  resistance  resuldng  from  an  injury 
are  to  be  considered  as  a  link  in  the  chain  «c 
caasatian  between  the  injury  and  a  disease  de- 
velopine  years  afterward,  it  is  very  evident 
that  a  large,  if  not  an  almost  limitless,  field  is 
opened  up  for  speculation  by  juries  In  a  region 
where  there  can  be  no  guide  and  no  probability 
of  just  results." 

We  have,  then,  the  established  facts  that 
tuberculosis  coming  from  a  bruise  is  the  un- 
usual, rather  than  the  usual,  thing,  and  that 
It  often  develops  without  a  known  cause, 
and  a  controversy  of  opinion,  one  surgeon 
saying  that  he  would  assume  as  tbe  most 
likely  thing  In  tbe  world  that  the  fall  caused 
the  injury,  and  another  saying  that  the 
theory  of  the  appellant  Is  impossible. 

While  tbe  law  permits  expression  of  opin- 
ion, when  doctors  disagree  in  their  diagnosis 
and  prognosis  in  a  field  where  the  reliance 
of  laymen  must  depend  upon  professional 
skill  and  learning  In  an  obscure  science.  It 
will  not  tolerate  speculation  as  to  the  cause 
of  a  condition.  That  must  be  proven  with 
reasonable  certainty.  We  feel  that  the  rea- 
soning of  the  court  In  the  Stone  Case  is  con- 
clusive: 

"The  time  between  the  alleged  cause  and  the 
actual  miscarriage — 33  days — was,  according  to 
the  expert  testimony,  greatly  in  excess  of  the 
ordinary  time  in  such  cases ;  and  the  answers  of 
the  pfayslciaDs  to  ciaestiona  pn^munded  to  tflto. 
which  were  based  upon  tbe  t^meny,  convince 
us  that  the  jury  could  not  have  determined  the 
proximate  cause  of  the  miscarriage  without 
entering  into  the  realms  of  speculation,  conjec- 
ture, and  guesswork,  and  this  they  are  not  em- 
powered to  do.  •  •  • "  Stone  v.  Crewdson, 
supra. 

We  are  not  to  be  understood  as  limiting 
tbe  extent  or  scope  of  medical  expert  testi- 
mony or  proper  prognosis  based  upon  estab- 
lished facts.  That  Is  a  very  different  thing 
from  what  Is  attempted  in  this  case,  wblch  is 
to  ttx  a  proximate  cause  for  a  disease  becom- 
ing suddenly  aggreslve  seven  months  after  a 
slight  injury,  and  which  may  have  develop- 
ed from  some  other  cause  or  without  a  trau- 
matic intervention. 

Tbe  law  will  note  and  compensate  for  con- 
sequences of  Injuries  reasonably  certain  to 
occur,  and  will  base  its  Judgments  upon 
opinion  evidence,  but  we  know  of  no  cases 
holding  that  the  proximate  cause  of  a  disease 
can  be  traced  by  opinion  evidence  to  an  acci- 
dent' when  the  testimony,  considering  tbe 
lapse  of  time  and  tbe  nonobservatlon  of 
medical  men,  goes  no  further  than  to  show 
that  tbe  injury  might  have  been  a  sufficient' 
cause.  The  disease  with  which  appellant  la 
afflicted  is  not  shown  to  be  the  usual,  natural, 
or  probable  consequence  of  the  slight  Injury 
sustained.  The  contrary  Is  shown,  and  the 
case  falls  within  tbe  general  principle,  so 
well  stated  In  Milwaukee  &  St.  Paul  Railway 
Co.  V.  Kellogg,  94  U.  S.  468,  24  h.  Ed.  256, 
and  ad(H)ted  in  ScbefCer  r.  Railroad  Co.,  105 
U.  S.  249,  26  I*  Ed.  1070: 

"But  it  is  ^nerally  held  that,  in  order  to 
warrant  a  finding  that  negUgenc«y  or  an  act  not 
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amountbig  to  wanton  wronKt  in  Iht  proximate 
cause  ot  an  Injar;,  it  must  appear  that  the 
Injury  wag  the  natural  and  probabw  conaeqnence 
of  the  neglicenoe  or  wroni^ul  act,  and  that  it 
ought  to  have  been  foreseen  la  the  Ufht  of  the 
attendinf  drcumatancee." 

In  that  case,  action  bad  been  brought  to 
recover  for  the  death  of  one  who  was  al- 
leged to  bare  become  Insane  eight  months 
after  an  accident  and  who,  while  laboring 
under  such  mental  aberration,  committed  sui- 
cide.   The  court  concluded: 

"The  suicide  of  Scheffer  was  not  a  result  nat- 
urally and  reasonably  to  be  expected  from  the 
injury  received  on  the  train.  It  wag  not  the 
natnnd  and  probable  consequence,  and  oould  not 
have  been  foreseen  in  the  light  of  the  circam- 
stances  attending  the  negligence  of  the  ofiScers 
in  charge  of  the  train.  His  insanity,  as  a  caase 
of  his  final  destruction  was  as  little  the  natural 
or  probable  result  of  the  negUgence  of  the  rail- 
way oflScials,  as  his  suicide,  and  each  of  these 
are  casual  or  unexpected  causes,  intervening  be- 
tween the  act  which  injured  him,  and  his  death." 

It  will  be  noted  that  the  court  concludes 
that  the  Insanity  of  Scheffer  was  as  little 
the  natural  or  probable  result  of  the  negli- 
gence complained  of  as  the  ultimate  act  of 
suicide;  that  each  are  casual  and  unexpect- 
ed Intervening  causes  for  which  no  recorerx 
can  be  bad. 

Affirmed. 

MORRIS,  a  J.,  and  MOUNT,  BLIilS,  and 
PUI/M)BTON,  JJ.,  concur. 


STATB  «x  reL  B00I3RS  v.  HOWULL,  Sec-. 

retary  of  State.     (No.  13603.) 
(Supreme  Court  of  Washington.  July  81, 1916.) 

1.  Elections  «=o126(5)  —  Pukardss  —  Tan 
I'EB  Cent.  Pouticai,  Fabty. 

Under  Bern.  &  Bal.  Code,  {  4800,  providing 
that  "any  political  organization  whicn  at  the 
general  or  city  election  last  preceding  the  pri- 
mary was  represented  on  the  official  .ballot  by 
either  regular  party  candidates  or  by  individual 
nominees  only,  may,  upon  complying  with  the 
provisions  of  this  act,  nave  a  separate  primary 
election  ticket  as  a  political  party,  if  any  of 
its  candidates  or  individual  nominees  received 
ten  per  cent,  of  the  total  vote  cast  at  such  last 
preceding  general  or  city  dection  in  this  state, 
or  subdivision  thereof,  in  which  the  candidate 
seeks  the  nomination,''  in  order  to  qualify  as 
applied  to  a  candidate  for  a  state-wide  office, 
a  political  party  must  have  polled  10  per  cent. 
of  the  vote  cast  at  tlie  last  preceding  general 
election  for  soid»  state-wide  office,  and  that  it 
polled  at  the  last  preceding  general  election  10 
per  cent,  of  the  vote  cast  In  any  given  subdivi- 
sion of  the  state  for  any  office  confined  to  thar 
subdivision,  or  that  the  aggregate  of  the  high- 
est votes  received  for  any  of  its  candidates  in 
each  county  or  other  subdivision  of  the  state  for 
county  and  subdivisional  offices  equals  10  per 
cent,  of  the  total  vote  cast  in  the  state,  is  not 
sufficient  to  entitle  the  party  to  a  state-wide 
primary  ticket. 

[Ed.   Note.— For  other   cases,   see  Elections, 
Cent.  Dig.  g  118;    Dec.  Dig.  <S=»12e(5).] 

2.  Elections      «=>120(5)  —  PsiMABiEa  —  Ten 
Peb  Ceat.  Political  Party. 

Under  such  statute,  the  office  of  United 
States  Senator  is  a  state-wide  office,  although 
his  functions  are  not  confined  to  state  affairs 


nor  exercised  witUn  the  state,  slnee  It  Is  the 
number  of  votes  for  any  of  its  candidates  or  in- 
dividual nominees  in  tne  state  which  is  made 
the  criterion  by  the  statute. 

[E!d.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  g  118;   Dec.  Dig.  «=>126(6).1 

8.  Elections  4ts»12e(6)  — PBOifAOTEB— Tew 
Peb  Ccnt.  Polittcai.  Pastt. 
If  at  any  general  election  no  office  requir- 
ing a  state-wide  vote  is  to  be  filled,  the  vote 
at  such  election  cannot  be  taken  as  a  criterion 
as  to  the  state-wide  status  of  any  political  par- 
ty; but  the  election  could  only  fix  the  status 
of  the  different  political  parties  in  the  separate 
subdivisions  of  the  state. 

[Ed.   Note.— For  other  cases,   see  Elections, 
Cent  Dig.  |  118 ;   Dec.  Dig.  «=»126(5).] 
4.  MANDAictrs  «=3l72— DnxKuiNATioN  or  Is- 
sues—PLEADiNoa. 
On  original  application  for  mandomns,  the 
Supreme  Court  cannot  go  outside  the  pleadings 
and  determine  an  issue  not  presented  by  them. 
[Ed.  Note.— For  other  cases,  see  MaAdamus, 
Cent.  Dig.  {(  381-385 ;  Dec  Dig.  <8c»172.] 

6.  OniBTirDTiONAL  Law  C=»68(1) — Elections 
«=»22— Pblmabiks— Ten  Peb  Cent.  Politi- 
cal Pastt. 
Rem.  &  BaL  Code,  |  4809,  in  denying  to 
a  less  than  10  jper  cent,  party  the  right  to 
participate  in  the  primary  election,  does  nott 
m  view  of  section  4826,  providing  for  elec- 
tion of  members  of  the  county  and  state  com- 
mittees of  political  parties  entitled  to  partici- 
pate in  the  primary  election,  imperil  its 
IMrty  integrity  and  thus  impinge  Const.  U.  S. 
Amend.  14,  and  (Tonst.  art.  1,  I  19,  and  article 
11,  f  6,  as  to  right  to  vote,  since  section  4820 
applies  only  to  such  political  parties  as  are  en- 
titled to  participate  in  primary  electiens,  and  a 
less  than  10  per  cent,  party,  by  necessary  im- 
plication, would  still  have  the  right  to  hold 
county  conveations  or  mass  meetings,  make  iu 
nominations,  and  sdect  its  committeemen  under 
the  old  lav,  and  rince  the  integrity  of  political 
parties  is  a  political  rather  than  a  judicial 
question. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  I  126 ;  Dec.  Dig.  <S=»e8fl) : 
Elections,  Cent  Dig.  |  16;    Dec.  Dig.  «s>22.1 

6.  Elections  «=»130— Pbimabies  — Ten  Peb 
Cbnt.  PounoAL  Paktt. 

Bern.  &  Bal.  Code.  ^  4809,  providing  for  the 
qualification  of  a  pwUcal  party  for  place  on 
tne  primary  ballot,  does  not  deprive  a  party 
failing  to  poll  10  per  cent  of  tne  total  votes 
cast  of  the  power  thereafter  to  call  a  conven- 
tion, as  the  very  fact  that  such  party  was 
qualified  to  hold  such  a  primary  election  by 
having  polled  at  the  last  prior  election  10  per 
cent,  of  the.  vote  cast  qualifies  it  to  dect  its 
committeemen  at  such  primary  election  and 
makes  the  committeemen  so  elected  the  valid 
party  committee  with  power  to  call  a  conven- 
tion for  the  succeeding  election. 

[E<d.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  «=»130.] 

7.  Elections  «=922— PiCdiabibs— Ten   Peb 
Cent.  PoLmcAL  Pabtt. 

Such  statute  does  not  impinge  the  mie  of 
uniformity  in  the  election  of  officers  prescribed 
in  Const,  art  11,  %  6,  since  the  constitutional 
provision  relates  to  the  election  of  officers  and 
not  to  tbe  nomination  of  candidates  for  office, 
and  the  primary  law  is  uniform  in  its  applica- 
tion to  all  persons  and  political  parties  similar- 
ly circumstanced. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  16;   Pec.  Dig.  «=»22.] 

Department  1.     Original  application  for 

mandamus  by  the  State,  on  the  Telation  of 
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Bruce  Bogen;  acalost  I.  M.  Howell,  Secie- 
tai7  of  State.    Writ  denied. 

Charlotte  F.  Jonea,  ot  Seattle,  for  plaintiff. 
W.  V.  Tanner,  Atty.  Gen.,  and  Lindsay  U 
Xhompson.  Asst.  Atty.  Gen.,  for  defendant. 

ELLIS,  J.  Tbla  Is  an  original  applica- 
tion for  a  writ  of  mandamus,  directed  to  tbe 
secretary  of  state,  commanding  him  to  ac- 
cept the  declaration  of  candidacy  and  filing 
fee  of  the  relator,  Bruce  Rogers,  for  the 
office  of  United  States  Senator  on  the  Social- 
ist ticket,  to  be  roted  for  at  the  primary 
election  on  September  12,  1916.  Kelator 
bases  the  right  to  file  his  declaration  of  can- 
didacy In  the  office  of  the  secretary  of  state 
on  the  claim  that  the  Socialist  party  is  a 
political  organli^itlon  of  the  state,  having 
the  right  under  section  6  of  tbe  primary 
ejection  Uw  (Rem.  &  Bal.  Oode,  (  4800)  to 
have  a  state-wide  primary  election  ticket  as 
a  political  party.  The  petition,  exclusive 
of  caption  and  signature.  Is  as  follows: 

"The  above-named  petitioner,  Bruce  Rogers, 
tespeetfuIlT  shows  to  the  court: 

"U)  That  he  tendered  to  the  defendant,  I.  M. 
Howell,  secretary  of  state  of  Washington,  his 
declaration  of  candidacy  for  the  office  of  United 
Btates  Senator  on  the  Socialist  ticket,  with 
the  statntory  filing  fee,  said  ofBce  to  be  voted  for 
on  September  12,  1916,  on  the  14th  day  of  July 
1916. 

"(2)  That  on  the  14th  day  of  July,  1916,  the 
said  defendant  refused  to  accept  your  petition- 
er's declaration  of  candidacy  and  filing  fee,  as 
aforesaid. 

"&I  That  mid  refusal  of  said  defendant  was 
and  is  in  violation  of  the  Constitution  of  the 
Inited  States,  article  XIV,  and  of  article  I, 
section  19,  and  section  30,  and  article  XI,  sec- 
tion 6,  of  the  state  Constitution. 

"(4)  That  said  refusal  of  said  defendant  was 
and  is  contrary  to  the  law  in  such  case  made 
and  provided. 

That  this  petition  is  based  upon  the  affidavit 
of  Brace  Rogers,  hereto  attached,  and  made  a 
part  hereof. 

"Wherefore  your  petMoner  prays  that  a  writ 
ef  mandamiHr  shall  issue  tW>m  this  court,  direct- 
ed to  said  dettedant  as  prayed  for  in  said  affida- 
vit of  Bruce  Rogers,  hereto  attached." 

The  relator's  affidavit  In  support  of  the 
petition,  exclusive  of  formal  parts.  Is  as 
follows: 

"Bruce  Rogers,  b«ng  firs^  duly  sworn,  on 
oatli  deposes  and  says:  That  he  is  tbe  petition- 
er and  pUiiitiff  above  named:  that  I.  M.  Bow- 
dl  is  the  duly  elected,  qualified  and  acting  sec- 
retary of  state  of  Washington.  That  on  the 
I4th  day  of  July,  1916,  your  petitioner  tendered 
to  above-named  defendant  at  his  office  at 
Olympia,  Wash.,  his  declaration  of  candidacy 
for  the  office  of  United  States  Senator  on  the 
Socialist  partv  ticket;  accompanied  by  filing  fee 
as  provided  by  law,  subject  to  the  primary 
election  to  be  held  on  the  12th  day  6f  Septem- 
ber, 1916,  said  office  to  be  filled  at  the  general 
election  to  be  held  on  the  7th  day  of  November, 
1916.  That  your  Hffiant  states  and  bdleves  it 
to  be  a  fact  Hiat  the  Socialist  partt  i«  a  pofiti- 
eal  organi«atioii  and  polled  more  than  10  per 
cent  «f  the  total  vote  cast  in  the  sufe  at  the 
last  preceding  general  election,  and  more  par- 
ticularly, at  tbe  election  alleged  to  be  a  general 
election  ndd  on  Movembor  3,  1914,  the  Socialist 
party  poBed  more  than  10  per  cent.  6t  the  total 
vote  dut  in  the  state,  and  raoN  particularly,  in 
the  teeond  and  tUrd  oaagressiMial  districbs,  and 


in  more  than  21  counties.  That  the  SodaUst 
candidate  for  Representative  in  Congress  in  tbe 
second  congressional  district  received  10,099 
votes,  and  that  the  total  vote  cast  for  said 
office  in  said  congressional  district  was  65,794. 
That  in  the  county  of  Stevens  the  Socialist 
candidate  for  state  sehator  received  909  votes, 
and  the  total  vote  cast  for  said  office  was  6,162, 
and  that  Stevens  county  is  the  second  senatorial 
district.  That  a  great  number  of  other  candi- 
dates of  said  party  for  county  and  state  of!ic>« 
in  counties  situated  in  the  first,  second,  third, 
fourth  and  fifth  congressional  districts  of  Wash- 
ington, received'  more  than  10  per  cent,  of  the 
votes  cast  for  their  respective  offices '  in  said 
counties.  That  it  Is  the  duty  of  the  secretary 
of  state  of  Washington,  made  and  provided  by 
law,  to  recdve  all  declarations  of  candidacy 
for  the  office  of  United  States  Senator  for  nom- 
ination at  said  primary  election,  of  all  political 
Sarties  or  organizations,  any  of  whose  cnndi- 
ates  having  received  10  per  cent,  of  the  votes 
cast  at  tbe  last  preceding  general  election  in 
this  state,  or  subdivision  thereof  in  which  the 
candidate  seelu  tiie  nomination.  Notwithstand- 
ing tbe  law  and  the  compliance  therewith  by 
your  petitioner  to  file  as  a  candidate  for  said 
ofiice  on  -the  SociaUst  party  ticket,  subject  to 
the  said  primary  election,  the  defendant,  I.  M. 
Howell,  on  the  14th  day  of  July,  1916,  refused 
and  still  refuses  to  accept  the  said  declaration 
of  candidacy  of  your  petitioner.  That  your  pe- 
titioner has  no  plain,  speedy  and  adequate  rem- 
edy at  law." 

The  secretary  of  state  has  demurred  to  the 
petition  and  affidavit  on  the  ground  that 
they  state  no  facts  entitling  relator  to  any 
relief.  He  has  also  answered,  denying  the 
allegations  of  tbe  petition  and  affidavit,  and 
denying  particularly  that  tbe  candidates  for 
offiCfBs  referred  to  in  tbe  affidavit  received 
tbe  number  or  percentage  of  votes  therein 
set  forth,  except  where  such  votes  or  per- 
centage is  the  same  as  that  shown  by  the 
election  report  of  tbe  secretary  of  state  for 
tbe.  general  election  of  1914,  which  report 
is  attached  to  and  made  a  part  of  tl»» 
^pswer.  We  shall  not  consider  the  aur 
sw.eC'  and  den^i^rer  ^^wrately,  slnqe  tbey 
present  tbe  same  question  which,  as  we  view 
tb^  ca#e,  must  be  determinative  of  celatpr> 
rights  In  the  pcem,^8es.  That  question  is  a^ 
to,  the  vote  of  what  candidate  or  candidates 
of  a  given  political  organization  shall  be 
tal(^  as  tbe  .orlteriion  In  determining  whetbr 
er  such  party  polled  10  per  cent  of  the  tolbsi 
vote  oast  at  tbe  last  preceding  general  elec- 
tion. Tbe, answer  to  that  question  depends 
upon  tiie  proper  Goostruction  of  section  4Sp{^ 
wtalcb  reads  as  f^ows:  ,     , 

"Any  political  9cganiaatiQn  which  at  the  gen- 
eral or  city  election  last  preceding  the  primary 
was  Veprescnted  on  the  official  ballot  by  either 
regtdar  party  candidates  ot  hy  individual  nom- 
iness  only,  msTi  upon  complying  with  the  prof- 
visions  of  this  act,  have  a  separate  primary 
election  ticket  as  a  political  pnrty,  if  any  of  its 
candidates  or  individnal  nbminees  received  trii 
per  cmt  of  the  total  vote  east  at  such  last 
preceding  general  or  eit^  election  in  this  states 
or  subdivision  thereof,  m  which  the  candidate 
seeks  the  nomination." 

[1}  Relator's  majln  contention  I^  that  ithe 
words  "or  subdivision  tbereoT'  make  tbe 
statute  mean  that  if  any  given  candidate  of 
any  given  political  organization  received  at 
tbe  last  preceding  general  election  10  per 
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cent  of  the  total  vote  cast  in  satib.  .subdivl- 
slon,  then  that  party  la  a  10  per  cent  party 
of  the  state,  and  as  such  Is  entitled  to  bare 
a  separate  state-wide  primary  election  tick- 
et as  a  political  party.  The  statute  taken 
as  a  whole  is  capable  of  no  such  construc- 
tion. Bead  in  context  these  words  cannot 
be  held  to  dominate  the  whole  section  with- 
out rendering  the  dausej  Immediately  fol- 
lowing tb«n  meaningless.  The  section  read 
as  a  whole  clearly  means  that  a  political  or- 
ganization which  did  not  poB  for  any  candi- 
date for  any  state-wide  office  10  per  cent 
of  the  total  vote  of  the  state  cast  at  the  last 
preceding  general  election  cannot  have  a 
separate  primary  election  ticket  at  the  next 
primary  election  so  far  as  candidates  for 
the  nomixiatlon  of  state-wide  offices  are  con- 
cerned, but  if  it  polled  10  per  cent  of  the 
vote  cast  in  any  given  subdivision  of  this 
state  for  any  office  confined  to  that  subdivi- 
sion at  the  last  preceding  general' election, 
then  such  party  is  entitled  to  a  separate 
primary  tl<^et  in  that  subdivision  containing 
the  names  of  Its  contestants  for  the  nomi- 
nation for  any  or  all  offices  to  be  filled  In 
such  subdivision.  Stated  differently,  the 
statute  means  that  in  order  to  qualify  under 
the  primary  law  as  a  10  per  cent  political 
party  as  applied  to  candidates  for  state-wide 
offices  the  party  must  hare  polled  10  per 
cent  of  the  total  vote  cast  at  the  last  pre- 
ceding general  election  in  the  state  for  some 
state-wide  office.  But  as  applied  to  candi- 
dates seeking  nomination  for  any  office  con- 
fined to  any  given  subdivision  of  the  state 
the  party  qualifies  as  a  political  party  un- 
der the  primary  law  as  to  such  candidates 
only  by  having  polled  10  per  cent  of  the  to- 
tal vote  cast  at  the  last  preceding  general 
election  for  some  subdlvlsional  office  in  that 
particnlar  subdivision  in  which  the  candi- 
date seeks  the  nomination.  The  dosing 
words  of  the  section  "in  which  the  candidate 
seeks  the  nomination''  make  this  constrac- 
tton  imperative  and  make  relator's  construc- 
tion impossible.  The  only  possible  confusion 
in  the  above-quoted  statute  arises  from  the 
Siting  in  one  sentence^  provisltos  for  a 
party  status  under  two  separate  contingen- 
cies, one  to  be  determined  by  the  prior  vote 
for  candidates  for  statewide  offices,  the  oth- 
er to  be  determined  by  the  prior  votes  for 
candidates  for  subdiv^lonal  offices.  We 
have  been  cited  to  no  decision  of  any  court 
save  one  toucblog  a  statute  in  which  a  simi- 
lar confusion  is  met  A  statute  of  Illinois 
relating  to  Oie  placing  of  the  names  of  can- 
didates on  the  official  ballot  read  as  follows: 
"Sec.  4.  Any  convention  of  delegates,  caucus 
or  meeting  cepresenting  a  political  party  which 
at  the  general  deetion  next  precrang  polled 
at  least  two  per  cent,  of  the  eatirB  vote  cast  in 
the  state,  or  in  the  electoral  district  or  divi- 
sion Thereof  or  the  munldpaltty  for  which  the 
nomination  is  made,  majr  for  the  state,  or  for  the 
decboval  district  or  division  thereof  or  nuiuci- 
palitf  for  which  the  convention,  caucus  or  meet- 
ing Is  held,  as  the  case  may  be,  by  causing  h 
certificate  of  nomination  to  be  dnly  filed,  make 


one  such  nomination  for  each,  oflce  therein  to 
he  filled  at  the  election."  Hard's  Bev.  St  1889, 
c.  46,  !  291. 

The  Supreme  Court  of  that  state  notes  the 
same  confusion  in  the  statute  there,  and 
arising  from  the  same  cause,  which-  we  have 
noted  in  our  statute.    That  court  said: 

"It  will  be  observed  said  section  4  was  so 
framed  as  to  express  in  a  single  sentence  the 
authority  or  privilege  to  make  nomiaatioiiB  pos> 
sessed  by  a  political  party  which  had  at  the 
next  preceding  general  election  held  throughout 
the  entire  state,  polled  at  least  2  per  cent  of 
the  total  vote  cast  in  the  state,  and  idso  the  an- 
tbori^  or  privilege  to  make  nominations  pos- 
sessed by  a  political  party  which  had,  at  the 
next  preceding  general  election,  polled  2  per 
cent,  of  the  Tute  cast  in  one  or  more  of  the 
electoral  districts  or  divisions  of  the  state  or 
municipality  therein,  but  had  not  at  any  gener- 
al state  election  cast  2  per  cent  of  the  entire 
vote  polled  in  the  state.  The  Incorporation,  in 
the  same  sentence,  of  the  legislative  intent  as 
to  each  of  such  political  parties  did  not  conduce 
to  clearness  of  expression  or  meaning,  but  a 
careful  reading  and  study  of  the  section  leaves 
the  matter  free  from  doubt  Our  construction 
of  the  section  is,  that  a  political  party  which 
polled  2  per  cent,  of  the  total  vote  cast  in  the 
entire  state  at  the  next  preceding  general  elec- 
tiou  held  throughout  the  state  may  certify  its 
nMninations  and  have  its  nominees  placed  as 
candidates  on  the  official  ballot  for  an^  and  all 
offices  to  be  filled  at  any  and  all  elections  held 
in  the  state,  or  in  any  electoral  division  or  dis- 
trict of  the  state,  until  sneh  party  shall  at 
some  future  general  election  held  throughout  the 
state  fail  to  poll  2  per  cent  of  the  total  vote 
cast  in  the  entire  state,  and  that  such  authority 
so  possessed  by  such  jiolitical  party  to  certify 
its  nominations  for  places  on  the  official  ballots 
at  all  elections  is  not  lost  or  affected  by  the 
failure  of  such  party  to  poll  2  per  cent  of  the 
votes  cast  at  an  election  held  in  a  judicial  dis- 
trict of  the  state  after  the  said  next  preceding 
general  state  electicn  and  prior  to  the  next  suc- 
ceeding general  state  election.  The  right  ac- 
jiuired  by  a  pplitical  party,  by  reason  of  hav- 
ing poUed  2  per  cent  of  the  total  or  entire  vote 
cast  in  the  state  at  a  general  election  held 
throughout  the  state,  to  have  its-  avcnlnees  ap- 
pear upon  the  official  ballots  can  only  be  lost 
by  the  failure  of  suoh  paity.  at  •  future  Reneral 
election  held  throughout  the  statoi  to  oast  2 
per  cent  of  the  vote  polled  at  su(9  future  gen- 
eral state  election.  Said  section  4  also  confers 
upon  a  political  party  or  political  parties  which 
have  not  polled  2  per  cent,  of  the  entire  vote 
cast  in  Ae  state  at  a  generid  stats- election,  but 
which  polled  2  per  cent,  of  the  vote  cast  at  a 

Seneral  election  in  some  one  or  more  electoral 
ivisions  or  districts  of  the  state  Or  In  some 
n^unidpality  therein,  authority  to  certify  its 
nominees  as  candidates  on  the  official  baOot  for 
offices  to  be  filled  by  elections  in  such  electoral 
divisions  or  districts  or  munlcipalitiea  where- 
in such  party  cast  2  per  cent,  pf  the  total  vote 
polled  in  such  electoral  divisions  or  districts  of 
the  state  or  municipalities,  and  the  provisions 
of  the  section  relating  to  the  reauirement  that  2 
per  cent  of  the  total  vote  polled  in  electoral 
divisions  or  districts  or  municipalities  shall  he 
requisite  to  the  ri^t  to  certify  nominees  on  the 
official  ballot  have  reference  onlv  to  such  politi- 
cal parties  as  shall  have  failed  to  poll  or  did 
not  poll  2  per  cent,  of  the  entire  vote  cast  in  the 
state  at  the  election  held  throughout  the  state." 
People  V.  WiUiamson.  186  111.  IjOQ,  111,  112, 
50  N.  E.  1127,  1129. 

Though  the  statute  there  related  to  official 
ballots  and  our  statute  here  in  question  re- 
lates to  the  primartr  ticket,  the  analogy  of 
the  two  statutes  in  other  particulats  Is  com^ 
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plete.  We  are  dear  tbftt  our  own  statute,  » 
tax  OS  coDoems  tbe  queetloD  here  inrolved, 
moBt  be  eoBatrued  in  precisely  tbe  same 
maima*  aa  tlte  Saprenw  Court  of  IlUnoia 
couatrt'ed  tlte  Illinois  statute.  It  we  at- 
tempt my  other  construction  we  are  OMt 
with  the  utmost  uncertainty  and  confusion. 
We  are  finally  reduced  to  tbe  position  of 
bolding  that  any  party  which  has  polled  at 
tbe  last  precedbig  general,  election  in  only 
one  prednet  of  tbe  state  10  per  cent  of  the 
total  vote  cast  in  that  psecinct  is  entitled  to 
a  primary  election  tickM  tot  its  candidates 
for  iKimiaatUtt  for  state-wide  offices  at  the 
next  electiod.  This  wonld  seem  preposter' 
oua.  OoiBiael  lor  relator  so  admtts^  yet  it 
la  tbe  neessaaJT  logical  resalt  of  eounsel's 
contention.  Such  a  holding  would  be  sim- 
ply eonatndng  the  stattrt»  out  of  existence 
and  defeating  tbe  only  possibie  purpose  of 
the  Legislature  in  enacting  it,  namely,  to 
avoid  the  useless  expense  to  the  state  of  fnr- 
ntsfalng  a  state-wide  primary  ticket  which 
there  was  no  reaaonaUe  ground  for  belioTing 
10  per  cent,  of  the  Toters  of  the  state  wonld 
caU  for  and  use^  As  said  by  this  court  in 
State  ex  rel.  Zent  t.  Nichols,  60  Wash.  608, 
023.  07  Fac  728,  731: 

"A  too  Rreat  midtiplieatiion  of  parties  might 
resalt  if  sll  associatiionB  of  persona  claiming  to 
be  such  were  so  reoognized,  •  •  •  thus  en- 
tailing npon  the  state  excessive  costs  in  the 
conduct  of  primary  elections  widiout  corre- 
sponding benefits." 

We  do  not  hold  that  a  party  which  at  the 
last  preceding  general  election  polled  10  per 
cent  or  rfrer  of  the  total  vote  for  some  state- 
wide office  is  hot  entitled  to  a  primary  ticket 
in  every  sabdlvlsion  of  the  state  and  to  have 
its  contestants  for  nomination  for  local  offices 
Idaeed  upon  such  ticket,  even  thongh  In  some 
of  tbe  sabdlvlsions  that  party  did  not  poll  10 
per  cent,  of  the  total  vote  cast  in  such  sub- 
division for  any  office  at  such  preceding  elec- 
tion. Obviously  it  would  be  so  entitled,  since 
in  Bo  other  way  Hum  by  furnishing  primary 
tickets  In  each  precinct  could  a  complete 
prlmaiy  vote  be  taken  for  state-wide  offices. 
People  v..  Williamson,  supra;  Gay  lord  v.  Cur- 
ry, 145  CaL  154,  78  Pac.  548. 

The  same  thing  may  be  true  of  the  coontiea' 
and  precincts  in  a  congressional  district  In 
which  the  vote  of  the  district  for  the  party 
candidate  for  Congress  was  10  per  rent,  of  the 
total  vote  of  that  district  at  the  last  preceding 
general  election.  But  we  do  not  so  decide. 
That  question  is  not  before  us.  Certain  it 
is,  however,  that  the  converse  of  the  above 
proposition  is  by  no  means  tru&  The  right 
to  a  primary  ticket  in  any  county  or  other  sub- 
division of  the  state  cannot  confer  that  right 
in  the  whole  state  because  It  is  not  neces- 
sary so  to  extend  it  in  order  to  have  a  complete 
primary  vote  for  tbe  county  and  precinct  offi- 
OM  or  other  aubdivlaloDal  offices  in  subdivi- 
sions where  the  10  per  cent,  qualification  has 
been  attained. 

[Q  It  Is  conceded  that  at  tbe  general  elec- 


tion held  November  S,  1014,  candidates  for  no 
state-wide  office  were  voted  for,  save  that  of 
United  States  Senator.  It  la  also  conceded 
that  the  Socialist  candidate  for  United  States 
Senator  at  that  election  received  less  than  10 
per  cent,  of  tbe  total  vote  cast  at  that  elec- 
tion. If  our  construction  of  the  statute  is  cor- 
rect it  la  clear  therefore  that  the  Socialist 
party  is  not  entitled  to  a  state-wide  primary 
ticket  at  the  primary  election  to  be  held  on 
September  12,  1816,  for  the  purpose  of  nomi- 
nating eaudldates  to  be  voted  on  at  tbe  gen- 
eral election  on  November  7,  1916. 

But  relator. contends  that  since  tbe  United 
States  Senator. is  not  a  state  officer  In  the 
sense  that  his  functions  are  not  confined  to 
state  aOairs  nor  exercised  within  the  state,  the 
status  of  the  Soc^st  party  in  this  state  as  a 
10  per  cent,  party  was  not  affected  by  the  fail- 
ure of  Its  candidate  for  United  States  Sena- 
tor to  receive  10  per  cent  of  the  entire  vote 
cast  at  the  l^t  g^ieral  election;  the  argu- 
ment being  that  it  la  only  the  vote  for  state 
offices  in  the  functional  sense  that  can  be  used 
in  determining  tbe  party's  status.  The  answer 
is  that  tbe  statute  does  not  so  provide-  As 
w«  have  seen,  it  makes  the  polling  of  10  per 
cent,  of  the  total  vote  cast  at  such  preceding 
general  election  "In  this  state"  tbe  criterion 
as  to  the  status  of  tbe  party  a»  a  10  per  cent 
party.  The  statute  neither  says  nor  Implies 
tbat  tbe  character  of  the  duties  or  functiona 
«C  tbe  candidate  voted  for  has  anything  to  do 
with  the  matter.  It  is  the  number  of  votes 
tmi  "any  of  its  candidates  or  individual  nom- 
inees *  *  *  in  the  state"  which  is  madd 
the  criterion.  It  is  not  disputed  that  tbe  So- 
cialist candidate  for  United  States  Senator  in 
1014  sought  a  state-wide  suffrage.  Such  war 
undoubtedly  tbe  field  of  his  candidacy*  The 
diaracter  otf  the  duties  of  tbe  office  is  unim- 
portant 

We  are  clear  tbat  under  our  statute  the  sta- 
tus of  any  political  party  in  this  state,  so  far 
as  the  right  to  a  state-wide  primary  tldiet  is 
oonoemed,  is  to  be  determined  by  whether  or 
not  any  candidate  of  that  party  who  stood  for 
any  office  requiring  a  state-wide  vote  received 
10  per  cent  of  the  total  vote  cast  in  the  state 
at  the  last  preceding  general  election  at  which 
candidates  for  any  state-wide  office  were  vot- 
ed for. 

[3]  AU  that  we  have  said  in  the  foregoing 
is  necessarily  subject  to  the  following  qualifi- 
cation: If  at  any  general  election  in  this 
state  no  office  requiring  a  state-wide  vote  is  to 
be  filled  (as  would  have  been  the  case  with  tbe 
geaeral  election  of  1814  bad  not  candidates 
for  the  <M<x  of  United  States  Senator  been 
voted  on  at  that  clsctloa).  the  vote  at  such 
election  cannot  be  taken  as  tbe  criterion  as  to 
the  state-wide  status  of  any  political  party 
as  a  10  pw  cent  or  Isss  than  10  per  cent 
party.  Sudi  an  election  could  only  fix  the 
status  of  tbe  different  pc^tical  parties  in  ths 
separate  subdivisions  of  tbe  state,  since  only 
candidates  for  subdlvislonal  (Mces  would  ^ 
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Toted  for  at  snch  election.  As  to  state-wide 
offices  tbe  party's  statns  wonld  remain  as  fix- 
ed by  the  last  preceding  general  election  at 
which  some  state-wide  office  was  filled.  Such 
Is  the  necessary  intention  imposed  upon  the 
entire  statute  by  its  last  clause  "or  subdivi- 
sion thereof,  in  which  the  candidate  seeks  the 
nomination." 

[4]  It  is  suggested  that  the  aggregate  of 
the  highest  votes  received  by  any  of  the  can- 
didates In  each  county  or  othter  subdivision  of 
the  state  for  county  or  sudivisional  offices 
should  be  taken  as  the  criterion,  and  that  It 
such  aggregate  equal  10  per  cent,  of  the  total 
vote  cast  In  the  state,  then  the  party  Is  enti- 
tled to  a  state^wide  primary  ticket  But  a 
fair  construction  of  the  petition  and  afflda-vlt 
for  the  writ  here  In  question  discloses  ttke 
fact  that  neither  contains  any  allegation  that 
such  an  aggregate  of  the  Socialist  vote  for 
the  difTerent  candidates  In  the  different 
counties  or  other  subdivisions  would  equal  10 
per  cent,  of  the  total  vote  cast  in  the  state 
at  the  general  election  of  1914.  The  allega- 
tion of  a  belief  that  the  party  polled  10  per 
cent,  of  the  total  vote  at  the  election  of  1014 
Is  so  qualified  by  what  follows  It  in  the  same 
sentence  aa  to  confine  Its  meaning  to  a  state- 
ment that  tn  21  counties  of  tbe  state  and  In 
two  congressional  districts  the  highest  Social- 
ist vote  exceeded  10  per  cent,  of  the  total  vote 
cast  in  such  counties  and  districts.  We  can- 
not go  outside  the  pleadings  and  determine  an 
Issue  which  they  do  not  present.  But  even 
assuming  that  the  petition  and  affidavit  were 
sufficient  to  raise  the  question,  we  are  unable 
to  find  any  warrant  in  tbe  statute  for  hold- 
ing tiiat  tbe  aggregate  of  the  highest  Tote 
for  candidates  for  subdlvlslonal  offices  tn  dif- 
ferent subdivisions  can  be  made  the  criterion 
In  determining  the  status  of  the  party  as  a  10 
per  cent,  party  or  otherwise.  The  statute, 
construed  as  we  have  foimd  it  must  be  con- 
strued, merely  makes  the  highest  vote  in  each 
subdivision  the  determinative  factor  as  to  the 
status  of  the  party  in  such  subdivision  alone. 
It  gives  to  such  a  vote  no  force  as  a  determin- 
ing factor  fixing  the  status  of  the  party 
{throughout  the  state.  The  words  of  the  stat- 
tute,  "if  any  of  Its  candidates  or  Individual 
nominees  receive  10  per  cent  of  the  total  vote 
cast  at  such  last  preceding  general  election," 
clearly  mean  any  one  of  its  candidates,  not 
u  combination  of  any  number  of  Its  candidates. 
Any  other  view  would  lead  to  interminable 
investigation  and  computation  in  every  in- 
stance. It  would  necessitate  taking,  for  in- 
stance, tbe  vote  for  sheriff  In  one  county,  the 
vote  for  county  auditor  in  another,  the  vote 
for  some  other  candidate  In  another,  and  so 
on  throughout  the  whole  list  of  candidates, 
selecting  the  highest  vote  In  each  instance. 
If  this  failed  to  produce  a  10  per  cent  aggre- 
gate we  would  then  be  reduced  to  the  neces- 
sity of  recanvasslng  the  vote  throughout  the 
entire  state  by  precincts,  taking  the  highest 
vote  polled  by  any  candidate  for  each  pre- 


cinct and  adding  them  together  so  as  if  pos- 
sible to  produce  an  aggregate  equal  to  10  per 
cent,  of  the  entire  vote  cast  in  the  state.  It 
is  simply  impossible  to  believe  that  by  tbe 
words  used  in  the  statute  the  imposition  of 
any  such  burden  was  ever  intended. 

[I]  It  is  contended,  inasmuch  as  section  22 
of  the  primary  election  law  (Rem.  &  Bal. 
Code,  {  4826)  provides  for  the  election  of 
members  of  the  county  and  state  committees 
of  political  parties  entitled  to  participate  in 
the  primary  election,  that  If  in  any  county  a 
party  is  denied  ttie  ri^ht  to  participate  in  tbe 
primary  election  It  cannot  select  such  com- 
mittee ;  that  the  act  thus  denies  It  a  party 
organization,  Imiierilg  Its  party  integrity  ani 
impinges  Amendment  14  of  tlie  federal  Con- 
stitution and  article  1, 1 19,  and  article  11,  { 
5,  of  the  state  Constitution.  This  cMitentioQ 
is  unsound  for  two  reasons.  In  the  first 
place  section  4826  only  applies  to  such  politi- 
cal parties  as  are  entitled  to  participate  in 
primary  elections  and  a  less  than  10  per 
cent,  party,  by  necessary  impllcatl<Hi,  would 
stUl  have  the  right  to  hold  county  conven- 
tions or  mass  meetings,  make  Its  nMninatlona 
and  select  its  committeemen,  under  the  old 
law.  Moreover,  section  26  of  the  primary 
law  (Rem.  &  Bal.  Code,  i  4830)  expressly  pre- 
serves to  the  less  than  10  per  cent  parties 
the  right  to  hold  conventions  under  the  old 
law.  In  the  second  place  this  coiut  has  held 
that  the  question  of  the  Integrity  of  political 
parties  Is  a  political  rather  than  a  judicial 
question,  thus  disposing  of  relator's  copten- 
tlon  here  even  on  broader  ground  than  that 
above  stated.  In  state  ex  rel.  Zent  v.  Nichols, 
supra,  this  court  said: 

"The  last  general  objection  to  be  noticed  Is 
that  the  law  tends  to  destroy  political  parties. 
Coiingel  confess  that  they  can  find  no  specific 
provision  of  the  Constitution  on  jrhich  to  base 
the  contention,  but  they  assert  the  general  util- 
ity and  necessity  of  parties,  and  argue  there- 
from that  legislation  tending  to  destroy  them 
must  receive  the  condemnation '  of  the  courts. 
It  has  seemed  to  as,  however,  that  this  is  a 
political  rather  than  a  judicial  question,  and 
that  an  appeal  from  the  Ipsislative  decision  must 
be  made  to  the  pe<q9le  rather  than  to  the  courts." 

See,  also.  State  ex  rel.  Shepard  v.  Superior 
Court,  60  Wash.  370,  381,  382,  111  Pac.  233, 
140  Am.  St  Rep.  925. 

Relator  relies  upon  the  case  of  Britton  v. 
Board  of  Election  Com'rs,  129  Cal.  337,  61 
Pac.  1115,  51  L.  R.  A.  115.  But  that  case  Is 
clearly  distinguishable.  The  statute  there  in- 
volved provided  an  exclusive  scheme  of  nom- 
inations, and  hence  in  effect  totally  denied  to 
less  than  3  per  cent,  parties  any  right  to  as- 
semble in  convention  or  otherwise,  thus  abso- 
lutely destroying  their  status  as  political  or- 
ganizations and  the  right  of  franchise  of 
their  members  as  citizens.  That  right  how- 
ever, is  not  only  by  necessary  implication 
preserved  to  the  less  than  10  per  cent  parties 
by  our  statute  (section  4826),  but  Is  expressly 
preserved  as  we  have  seen  in  section  4830. 
This  meets  every  requirement  of  the  Consti- 
tution.   M(»rrow  v.  Wipf,  22  S.  D.  148,  115  N. 
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W.  1121-1127;  LAdd  r.  Holm«i.  40  Or.  1«7,  06 
Pac  714,  91  Am.  St  Bep.  457. 

(•]  Nor  do  we  find-meilt  In  tbs  dalm  that 
U  at  a  general  election  a  part^  tell  to  poll  10 
per  cent.'  of  .the  total  wotat  cast  Its  commit- 
teemen elected  at  andr  cMction  do  not  consti- 
tute a  legal  committee,  and  that  hence  the 
primary  law  deprivea  sndb  party  of  the  power 
thereafter  to  call  a  conTentlmi.  OChe  very 
fact  that  such  party  was  qnalifled  to  hold 
such  a  primary  election  by  having  polled  at 
the  last  prior  election  10  per  cent  of  the 
vote  cast  effectually  qnalifles  it  to  elect  Its 
committeemen  at  such  primary  election  and 
makes  the  committeemen  so  elected  the  valid 
party  committee  with  power  to  call  a  conven- 
tion for  the  sacceedlng  election. 

[7]  The  dalm  that  the  primary  election 
law  impinges  the  role  of  uniformity  in  the 
election  of  officers  prescribed  in  article  11,  I 
5,  of  the  state  Constitution  is  equally  un- 
founded for  two  reasons.  In  the  first  place 
tlie  constitatlonal  provision  relates  to  the 
election  of  officers  not  to  the  nomination  of 
candMatea  for  office ;  in  the  second  place  the 
primary  law  is  uniform  in  its  aiH;>Ucatlon  to 
all  persons  and  political  parties  similarly 
drcumstanced.  State  ex  leL  Fits  v.  Jensen, 
86  Minn.  19.  89  N.  W.  1126;  State  ex  reL 
Adair  v.  Drexel,  74  Neb.  776,  105  N.  W.  174; 
SUte  ex  reL  Webber  v.  Felton,  77  Ofbio  St 
554-^72.  84  N.  B.  86, 12  Ann.  CaS.  65. 

After  a  moat  careful  oonsideratlton  of  the 
whole  qoestloa,  we  are  oouatralned  to  bold 
that  the  writ  should  ba  denied.  It  is  so  or- 
dered. 

HOLCOMB,  FULLEIBTON,  MAIN,  and 
CHAD  WICK,  J  J.,  concur. 


WOODS    V.    WETHERtANDS    AIHERICAN 
MOBTOAOE  BANK.    (No.  18493.) 

(Sapieme  Court  of  Wasbiiiston.    July  29, 1910.) 

1.  MoareaosB   «=x>e00(B)  —  RaDKUFtron^— Ra- 

OOVXKX  «r   BrUflWSIVB-  PA¥MBWT-iA0fl0O«i;- 
IKO. 

Under  Bern.  &  BaL  Code,  {  600,  one  redeem- 
ing from  the  foreclosure  sale  of  real  property  is 
not  required  to  par  the  eertifleate  holder 
amounts  charged  for  looiung  after,  seiling,  and 
disposing  of  crops  where  such  amount  was  not 
actually  expended ;  and,  havitie  paid  such 
charges,  the  redemptioner  Is  entitled  to  recover 
therefor  in  aa  action  £or  aoeounting. . 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  1774,  1775 ;  Dec.  Dig.  <S=»0(J0(3) J 

2.  MoBroAOBS  e=»600(8>— RXDUCPTioH  —  £x- 

PENSBS. 

Under  Rem.  &  Bal.  Code,  t  600,  the  holcler 
of  a  mortgage  sale  certificate  upon  redemption 
has  the  right  to  payment  for  actusl  work  done 
in  preparing  the  land  for  future  crops,  and  in 
case  of  redemption  between  April  1st  and  De- 
cember 1st  he  has  the  option  to  demand  such 
payment  or  to  bold  possession  until  December 
1st. 

[Ed.  Notej— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1774,  1775;  Dec  Dig.  «=» 
<KI0(3).] 


S.  MoaxeAoxB  «3*eQ0<S)— RaDxianoH— Bx- 
FXNaas  AKD  DiaacxaxKENTa  in  lupaoTiNa 
Land. 
Under  Bem.  &  Bal.  Code,  I  600,  where  the 
crops  for  the  current  year  had  Men  removed  by 
tbe  bolder  of  the  mortgage  sale  certificate  and 
money  expended  by  him  in  fall  plowing  to  pre- 
pare ground   for  next  year's   crops,   held  that 
upon  redemption  he  was  entitled  to  payment  of 
money  so  expended,  but  not  entitled  to  hold  pos- 
session of  land  f«r  another  year. 

[Ed.  Note.— For  other  cases,  see  Mortgaeea, 
Cent  Dig.  f|  1774, 1770;  Dec  Dig.  <S=>600(8).1 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Judge. 

Action  by  D.  L.  Woods  against  the  Nether- 
lands American  Mortgage  Bank.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded,  with  directlona 

Charles  P.  I<and,  of  Spokane,  tor  appelant. 
Merritt,  Lantry  &  Merrttt,  of  Spokane,  for  re- 
spondent 

EiLUS,  J.  Action  for  aa  acoonntlng  upon 
redemption  from  a  foreclosure  sale  of  real 
estate  pursuant  to  section  600,  Rem.  k  BaL 
Code.  The  cause  was  tried  upon  stipulated 
facts  embraced  In  the  court's  findings  in  sub- 
stance aa  follows:  Defendant  Itdd  a  mort- 
gage uiMn  certain  farm  lands  which  it  fore- 
closed, making  the  owner  of  the  real  estate 
and  the  plaintiff  herein  defezidants.  At  the 
foreclosure  sale  the  land  was  purchased  by 
defendant  herein  and  oertifloate  issued  Ju^ 
18, 1914.  After  the  sale  defendant  leased  ttie 
land  for  the  remainder  of  that  year  and  for 
the  following  yeac,  defendant  to  receive  £o> 
the  current  year  onfr-tbird  of  the  volunteer 
crop  then  growing  on  the  land  and  agreeing 
tO'  pay  the  tenant  $1JM  per  acre  for  fall 
idowlng  In  case  of  a  redemption  preventing 
the  tenant  from  .occupying  the  land  for  the 
following  year.  On  November  24, 1914,  plain- 
tiff herein  served  upon  defendant  and  tlia 
sheriff  notice  of  Itis  Intention  to  redeem  «ta 
December  5,  1914.  On  November  28,  1014i 
plaintiff  made  written  demand  upon  defend- 
ant for  a  sworn. statement  of  tte  rents,  prof- 
its, and  expenditures  rcaneed  apd  paid  out 
by  defendant  while  in  possession,  as  provid- 
ed by  statute.  On  December  3,  1914,  pursu- 
ant to  this  notice,  defendant  furnished  a 
sworn  Btatement  sbowlng  that  it  had  received 
for  Its  one-third  of  the  volunteer  crop  upofl 
the  land  for  the  current  year  $170,  with  a 
lAarge  of  460  against  this  amount  for  look- 
ing after  the  crop  and  the  sale  and  disposi- 
tion thereof,  and  a  further  charge  of  $232.50 
paid  to  the  tenant  for  tall  plowing  156  acres 
of  the  land.  On  December  5,  1914,  plaintiff 
redeemed  the  real  estate  from  the  sheriff's 
sale,  paying,  in  addition  to  the  amount  re- 
quired for  redemption,  the  sum  of  $108.60, 
being  the  net  amount  due  to  defendant  for 
expenses  as  abqwa  by  .its '  sw;om  statement 
after  deducting  the  $170  realized  in  rent  It 
was  admitted,  and  the  court  so  found,  that 
the  $50  charged  was  not  paid  out,  but  was  a 
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mere  estimate  of  tbe  «xp«nBeB  of  tbe  local 
agent  for  defendant  at  Its  office  In  CJonlee 
City,  which  agent  was  regularly  employed  on 
a  fixed  monthly  salary  tot.  his  serrlcea  of 
wbatever  nature  for  def Midant  at  that  place. 
It  was  also  admitted  that  the  Item  of  $232.- 
50  paid  to  the  defendant  for  plowing  was  not 
paid  until  some  time  after  the  ledemption, 
but  that  under  the  -def^ndailt's  contract  with 
the  tenant  defendant  was  obligated  to  pay 
it  before  the  redemption.  It  was  admitted 
that  the  sum  of  fl79  is  the  exact  amount 
which  defendant  received  for  its  share  of  the 
volunteer  crop.  Tbe  court  concluded  as  a 
matter  of  law  that  defendant  was  not  enti- 
tled to  be  paid  either  the  $60  item  or  the 
$232.50  item,  and  that  plaintiff  is  therefore 
entitled  to  Judgment  for  $282.60  and  costs. 
Judgment  went  accordinc^.  Defendant  ap- 
peals. 

The  statute  governing  redemptions,  so  far 
as  here  matnlal,  provides  that  the  purchaser 
at  sheriff's  sale  from  the  time  of  the  sale 
until  redemptioD  and  the  redemptioner  from 
tbe  time  of  his  redemption  until  another  re- 
demption is  oitltled  to  receive  from  the  ten- 
ant in  possessicHi  tbe  rents  or  tbe  value  of 
the  use  and  ooenpancy  of  the  property  sold, 
but  In  case  of  redemptioa  from  the  purchas- 
er or  first  redemntloner  tbe  amount  of  such 
rents  and  profits  over  and. above  the  expens- 
es paid  for  "operating,  canhig  for,  protect- 
ing, and  insuring  the  pr<%>erty"  shall  be  cred- 
ited upon  the  redemption  money  to  be  iMtld ; 
and  that  after  notice  of  ioteotlon  to  redeem 
tbe  porcbaser  or  first  redemptioner  shall  fur- 
nisb  tbe  last  redemptioner  a  sworn  statement 
of  sudi  tents  and  expenses.  Tbe  person  re- 
deeming is  leqoited  to  pay  in  addition  to  tbe 
redemption  money  all  items  of  expense  over 
and  above  rents  shown  on  such  sworn  state- 
ment, and  If  be  questions  the  correctness  of 
tbe  statement  can  only  do  so  by  an  Independ- 
ent action  for  an  accouutlagi  The  section 
closes  OS  follows: 

"Provided,  that  if  audi  property  be  (armSng 
or  agricnltural  property  and  be  in  iMMsession  of 
any  purchaser  or  any  redemptioner  and  is  re- 
deemed after  the  first  day  or  AprU  and  before 
the  first  day  of  December,  and  the  purchaser  or 
his  tenant  has  performed  any  worik  in  prepar- 
ing such  property  for  cvopa,  or  planted  orope. 
be  shall  be  entitled  to  reimbursement  for  such 
work  and  labor  or  the  right  to  retain  possession 
of  such  pr(H>erty  until  the  first  day  of  Decem- 
ber f<^owi]^,  and  the  redemptioner  shall  be 
entitled  to  collect  the  reasonable  rental  value 
thereof  during  such  farming  year,  unless  sncb 
reasonable  rental  shall  have  been  collected  by 
such  purchaser  and  aoconnted  for  to  the  redraap- 
tioner." 

[1]  We  are  clear  that  voder  no  just  con- 
struction of  tbls  statute  was  tbe  item  of  $50 
charged  as  an  expenditure  for  looking  after, 
selling,  and  disposing  of  the  crop  a  proper 
diarge  against  tbe  redeuptloaer.    It  is  not 


claimed  that  respondent  paid  out  on  that  ac- 
count this  or  any  sum.  Nor  is  it  dalmed 
that  it  paid  to  its  agent  any  additional  som 
on  that  aocotmt  over  and  above  bis  asnal 
monthly  salary.  In  fact  there  was  nothing  to 
do  but  receive  the  hay  and  sell  It.  The  tan- 
ant  hanwsted  it  for  two-tiiirds  of  the  crop. 
As  to  this  item  tbe  trial  oohrf  s  conclusion 
waa  clearly  correct 

[I,  S]  Tbe  item  of  $282.60  paid  for  tbe  fall 
plowing  presents  a  more  difflcnit  qnestton  by 
reason  of  the  obscure  iriinudng  of  the  above- 
quoted  proviso.  Tbe  plain  purpose  of  tbe 
statute  ii  to  do  equity  between  the  parties 
by  giving  to  tbe  certiflcate  bolder  or.  bis  ten- 
ant either  pay  for  his  actual  work  done  In 
preparing  the  land  for  fotore  crops,  or  tfaie 
benefit  of  suCh  future  crops.  Tbe  language 
of  the  proviso  reasonably  construed  gives 
him  the  <vtlon  either  to  demand  the  mmiey 
for  his  work  or  hold  iK)sses8lon  until  the  1st 
day  of  IJecember  next  following  the  date  of 
redemption,  but  only  in  case  of  redemptloD 
between  April  1st  and  December  1st  ot  the 
current  year.  But  it  does  not  fdUow,  as  ar- 
gued by  respondent,  that  in  case  of  redemp- 
tion  after  December  1st,  tbe  CMtiflcate  bold- 
er or  his  tenant  shall  not  have  pay  for  his 
work.  It  only  follows  that  he  shall  have 
nothing  else.  In  such  a  case  be  bas  no  op- 
tion to  retain  possession  Instead  of  teklng 
such  pay.  Be  is,  however,  stiH  entitled  to 
demand  and  to  receive  pay  tor  his  work. 
This  construction  doee  no  violence  to  tbe  lan- 
gnage  of  the'stetate,  and  Is  tbe  only  con- 
struction which  meete  the  plain  equities  of 
each  situation.  When  a  tenant  has  a  crop, 
let  us  say,  planted  In  April  and  almost  ma- 
ture at  tbe  tbne  of  redemption,  made,  let  us 
say,  in  September,  simple  equity  requires 
that  he  have  the  option  to  elect  whether  he 
wUl  take  the  crop  or  take  pay  for  his  work. 
But  when,  as  in  this  cajse,  the  crpp  of  the 
current  year  bas  been  removed,  and,  prior  to 
notice  of  intention  to  redeem,  he  has  plowed 
tbe  land  preparatory  to  tbe  next  year's  cropv 
bis  whole  equities  are  met  by  allowing  blm 
pay  for  his  work.  To  allow  him  an  election 
to  retain  possession  for  another  year  would 
work  a  palpable  Injustice  to  the  redemptiono 
er.  As  to  the  item  claimed  for  plowing,  tbe 
court's  conclusion  was  clearly  incorrect 

We  conclude  that  appellant  was  not  enti- 
tled to  be  paid  the  $60  item,  but  was  entitled 
to  reimbursement  fbr  the  $232.50  which  it 
paid  for  the  plowing.  It  has  received  $50 
more  than  it  was  entitled  to. 

Beversed  and  cause  remanded,  with  direc- 
tion to  enter  Judgment  for  respondent  in  tbe 
sum  of  $60. 

MOBBIS,  a  3.,  and  MOUNT,  CHADWIGE. 
and  FULLEBTON,  JJ.,  concur. 
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BACKHAN  y.  HOLMAN.    (No.  l&42e.) 
SSupnme  Ooort  a<  WasUngten.    July  17,  lftl&) 

1.  Httbbamd  and  Wira  «b>888(4)— Aukra- 
noR  OK  AiVHniOR»--fiyim«oB. 

A  l«ttec  writtm  by  deleqduit  to, wife,  of 
plaJTitify  aaing  for  alienation  of  nffectioas,  e;c- 
presaing  his  affection  for  her,  is  admLBSlble ;  the 
qoestion  whether  it  is  whM  it  appears  or,  as 
daimed  by  defencjant,  was  merefy  written  at 
request  of  plaintiff  to  be  used  by  him  in  procur- 
ing a  divorce,  being  a  question  for  the  jury. 

[Eld.  Note.— For  oth*er  cases,  see  Husband  and 
Wife,  Cent  Dig.  1 1124 ;  Dee.  Dig.  •=»833(4).] 

2.  Affkal  and  Ebbob  (S=9l063(l)— Easmlkss 
£axoB— AouiBaxoN  ov  Bvidshob. 

Daleiidaiit  eannot  predicate  error  «n  admis- 
sion of  a  letter  in  a  foreign  language,  contents 
of  whidi  was  not  disclosed  to  the  Jury;  the 
eoart,  on  a  translation  being  offered,  reversing 
its  ruling  and  exdnding  the  letter. 

[Ed.  Note.— ITor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4178,  4184:  Dec  Dig.  «=» 
1053(1) ;  Trial,  (Jfent.  Dig.  S  877.] 

3.  Tbiai.  «=>114— Misconduct  of  Couksel. 

That  plaintiff's  counsel  when  about  to  ad- 
dress the  Jury  told  plaintiff  to  take  a  certain 
chair  may  not  be  eomplained  of  as  miseondact; 
it  b^ng  jinm^titfiai  where  plaintiff  sat. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Wg.  H  276-278,  296;    Dec.  Dig.  «=>114.] 

Department  1.  Appeal  from  Superior 
Court.  SDohomlsli  CSonnty;  Guy  0.  Alston, 
Jndge. 

Action  by  Gustaf  Backman  against  Ole  O. 
Hoi  man.  Judgment  for  plaintiff, ,  and  de- 
fendant appeals.    Affirmed. 

B.  a  Dalley  «nd  CUfford  Newton,  both 
of  £ir«rett,  for  appellant.  MaiCln  J.  lAind, 
at  Seattle,  tor  respondeat. 

CHADWIGK,  J.  .  Bespondent  reooyered 
damafea  In  the  court  below  for  the  aliena- 
tion ot  his  wife's  affections. 

[1]  Two  exxom  are  assigned  on  appeal: 
First,  that  a  letter  which  was  written  by 
appeUaot  disclosing  his  aCfectlonate  regard 
for  tbe  wife  of  respondent  was  admitted  in 
evidence  by  the  court  App^Uaat  says  that 
be  has  no  regard  tor  -the  wife  of  respond- 
ent, bot  wrote  the  letter  at:  the  8oU(dtBtlon 
(tf  tbe  respondent  to  be  nsed  by  him  in  pro- 
cnrlng  a  divorce,  that  respondent  wld  that 
his  attorn^  advised  him  that  he  could  not 
get  a  divorce  unless  "he  had  a  love  letter," 
and  that  he  wrote  the  letter  to  aid  the  re- 
qwndent  in  his  piupese  to  procure  a  divorce. 
The  parties  are  foreigners,  speaking  in  part 
through  an  interpreter,  and  it  is  hard  to 
pnt  the  workings  of  their  minds  on  paper, 
but  we  would  liken  the  attitude  of  (Reliant 
in  respect  to  the  letter  as  he  now  describes 
It  to  that  of  an  accommodation  maker  or  in- 
dorser  in  the  commercial  world.  He  further 
contends  that,  ioasmuch  as  the  letter  is  nsed 
In  this  case,  and  not  for  tbe  porpoee  Intend- 
ed by  him,  tbfS  legal  consequence  is  that  It 
was  procured  bf  fraud  ajad  misrepreeesta- 
tlon,  and  ahoold  bare  been  rejected  by  tbe 
court  OS  a  fr^ftdnlent  docuipe^t.   But  w«l- 


lant  overlooks  the  fact  that  the  Jury  did 
not  believe  his  version  ot  the  transaction, 
and  did  believe  respondent,  who  says  that 
the  letter  Is  a  copy,  voluntarily  made  by  ap- 
pellant, of  a  real  letter  written  by  appelr 
lant  to  respondent's  wife;  The  letter  was 
admissible  tn  evidence. 

[2]  Error  is  also  assigned  in  that  the  court 
admitted  a  letter  written  by  the  wife  of  re- 
spondent to  respondent  The  letter  was 
written  in  the  Swedish  language.  It  was  of- 
fered as  tending  to  show  the  relationship 
then  and  thereafter  existing  between  appel- 
lant and  respondent's  wife.  No  translation 
ot  tbe  letter  had  been  made  at  the  time  It 
was  oCtered,  nor  can  we  say  from  the  rec- 
ord that  Its  meaning  was  disclosed  to  the 
Jury.  It  would  seem  that  it  was  not  The 
court  held  that  tbe  letter  would  be  admit- 
ted "for  the  purpose  of  showing  that  the 
relation  between  them  was  cordial  and  af- 
fectionate." Thereafter  a  translation  of  the 
letter  made  by  the  Interpreter  was  offered, 
counsel  saying: 

"With  the  exception,  of  the  translation  of  tbe 
letter,  I  will  dose  my  case. 

"The  Court:  Well,  I  will  reverse  my  mllng 
on  that  :•  •  •  I  don't  thiak  it  is  material. 
I  don't  think  it  is  oompetent.  I  don't  know 
what  the  letter  contains.  •  •  •  I  think  it 
is  hearsay.  •  •  •  So  I  will  sustain  the  ob- 
jection and  stand  by  my  original  ruling,  and  the 
letter  will  not  go  to  the  jury. 

"(Plaintiff  excepts.)" 

The  claim  of  error  in  this  regard  Is  not 
well  founded. 

[31  Misconduct  of  counsel  is  urged.  When 
counsel  for  respondent  was  about  to  addresS- 
t&e  jnry,  he  said: 

"Gust,  take  that  chair." 

This  direction  was  quickly  challenged  by 
coimsel  for  appellant,  saying: 

"Hold  oik,  niow.  What  does  tUs  meanf  We 
object  to  such  conduct  on  the  part  of  plaintiff's 
attorney.  - 

"The  (Tourt :  Well,  I  don't  know  as  it  makes- 
any  difference  where  the  plaintiff  sits." 

Nor  da  >ve. 
Affirmed. 

MOR&IS,  0.  J.,  axifL  FtJLLERTON,  VL- 
LIS,  and  MOUNT,  JJ.,  concurring.  ' 


NATIONAL  UNION  FIRE  INS.  OO.  OF 

PITTSBUEG  y.  DICKINSON  et  aL 

(No.  13311.) 

(Supreme  C!oart  of  Washington.    July  17, 
1916.) 

1.  Irbubarob  4°>83(2)— Dxjtx  or  Askhts— 

Actions  fob  Neguoknce. 
Insurance  agents,  sued  by  their  company  for 
loss  from  not  canceUng  poneies  as  directed  by 
it,  cannot  deny  that  it  was  their  duty  to  do  s«v 
they  having  undertaken  to  do  it,  when,  had  they 
refused,  It  trdght  seasonably  have  been  done  by 
the  company. 

{Bd.  Note.— For  otb«P  «R8es,  see  Insurance, 
Cent  Ddc.  i  1B8;   Deci  IHg.  «a»8&<2>.] 
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2.  Indeunitt  «=s»14— Jbdoment  AOAiiJST  Iw- 
DEMRirrB— GoNCL,usiVENXBa   Against   Ih- 

DEMNTTOB. 

Insurance  agents  liable  to  their  company  for 
any  loss  on  policies,  because  they  did  not  can- 
-eel  tbem  as  directed  by -it,  are  bound  by  the 
judgment  against  the  eompany  in  the  action  on 
the  policies,  on  the  question  there  litigated 
whether  proper  proofs  of  loss  were  made,  de- 
fense of  such  action  having  been  tendered  them 
b^  the  company,  though  they,  while  aotively  aa- 
sisting,  declined  to  assume  the  defense. 

[Ed.  Note.— For  other  cases,  gee  Indemnity, 
Cent.  Dig.  |  41;   Dec.  Dig.  «=al4.] 

3.  INBUBANCE  «=9S3(2)— AOSNTS— FAU.Uab  TO 

Cancel  Policies— Evidence. 
Evidence  in  action  by  an  insurance  company 
against  its  agents  held  to  anthorise  a  finding 
that  they  had  not  canceled  policies  aa  directed 
by  it,  or  even  used  ordinary  care  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  108;   Dec.  Dig.  <8s»83^).] 

4.  Pabtnebship    lg=»2(Mr-6EnEBAI,    Appeab- 
ANCE. 

Under  Bern.  &  Bal.  Code,  |  241,  declaring 
every  appearance  general  unless  defendant 
'  states  it  to  be  special,  the  answer  stating  "come 
now  defendants  R.  and  C.  as  a  member  of  the 
firm  of  D.  &,  Co.,  and  not  otherwise,"  is,  not- 
withataading  prior  sooceasfnl  special  appear- 
ance by  C,  to  quash  service  against  him,  a 
general  appearance,  bringing  him  into  court  tiot 
only  a*  a  ipartner  but  an  individual,  individual 
liability  being  the  essence  of  partnership  obli- 
gations. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  »  87ft-381:  Dec.  Dig.  «=>204.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  j:eimetli  Macklntoeb, 
Judge. 

Action  by  tbe  National  Union  Fire  Insur- 
ance Company  of  Pittsburg  against  C.  El 
Dickinson  and  another,  partners  as  C.  E. 
Dickinson  &  Co.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

William  Wray,  of  Seattle,  for  appellants. 
Jas.  B.  Murpby,  of  Seattle,  for  respondent. 

BAUSMAN,  J.  Defendants  are  Insurance 
agents  who,  having  themselves  Issued  poli- 
cies, were  Instructed  by  the  company  to  can- 
cel them.  Acknowledging  this  order,  they 
said  they  would  do  so.  Within  two  weeks 
the  property  was  destroyed  by  fire  and  the 
company  has  been  held  liable  by  a  Jury  after 
an  unsuccessful  defense  that  the  policies  had 
been  canceled.  Having  paid  the  judgment.  It 
now  sues  the  agents  for  neglect  to  canceL 

[1]  That  it  was  the  duty  of  these  agents  to 
issue  cancellations  Is  abundantly  establish- 
ed if  proof  of  custom  be  proper,  but  this  need 
not  be  discussed,  for  they  did  undertake  a 
duty  which,  had  they  refused  to  perform  It, 
might  seasonably  have  been  done  by  the 
company  itsell  They  cannot  deny  the  ob- 
ligation now. 

[2]  When  the  suit  was  brought  by  the  as- 
sured, the  company  tendered  its  defense  to 
the  agents  who,  though  they  declined  to  as- 
sume It,  did  actively  assist  In  that  suit 
proofs  of  I  loss  were  adqiitted  which  vrere 
then  contended  -to  be  imantborteed  and  hot 


in  compliance  with  the  policies,  for  which 
reason  the  defendant  agents  now  wish  to  go 
Into  that  subject  «galn  to  show  that  tiie  coia>' 
Itany  was  thus  not  UaMe  even  thoogb,  th^ 
policies  had  not  been  cancded.  'She  kiwer 
court  was  correct  In  hoMlng  this  question 
c^ed  by  the  former  judgment.  Wash,  tias- 
Ugl>t  Co.  V.  Dist  of  Columbia.  161  U.  8.  316, 
16  Sup.  Ct.  564,  40  L.  Kd.  712, 

[S]  As  to  whether  the  agents  failed  to  can- 
cel the  policies,  a  slmUar  auestloa  vlght 
have  arisen;  but  the  lower  court,  leaving 
the  Issue  open,  heard  the  proofs  submitted  by 
the  defendanta.  Their  UablUty  is  dear. 
They,  for  their  part,  say  they  Immedtately 
mailed  cancellations  upon  receiving  the  com- 
pany's letter,  but  all  three  addressees  testified 
that  none  were  ever  reodved.  The  very  man- 
ner In  whid)  the  agents  acknowledged  the 
company's  order  was  justly  commented  on  by 
the  lower  court  Instead  of  mailing  the  notic- 
es at  once  and  then  reporting  that,  they  mere- 
ly stated  that  they  would  attend  to  this.  By 
their  own  story  they  allowed  12  days  to  pass 
without  hearing  from  the  insured  or  receiv- 
ing back  the  policies.  Still  more,  immediate- 
ly after  the  fire  they  write  to  the  home  office 
that  a  Are  has  occurred  and  that  they  sup- 
pose the  company  will  join  in  an  adjustment 
along  with  other  insurers.  Not  a  word  about 
there  being  no  liability  because  of  cancella- 
tions two  weeks  before ;  in  fact,  the  letter  un- 
mistakably assumes  that  there  had  been  no 
canoellatlonsi '  This  most' damaging  commu- 
nication is  80  poorly  explained  that  we  cannot 
disturb  the  lower  ooarfs  Judgmsnt,  whether 
under  our  insurance  code  mere  mailing  is  or 
is  not  enough.  As  to  the  degree  of  vigilance 
reqfoired,  even-  suppo^ng  this  a  pnrely  extra 
task,  the  court  was  justified  in  its  finding 
that  they  bad  not  used  even  ordttaary  care. 

[4]  Against  whom  shall  this  judgment  be 
entered  ?  By  the  lower  court  It  was  rendered 
against  both  defendants.  One  of  them,  C.  & 
Dickinson,  a  nonresident,  was-  already  suc- 
cessful in  quashing  a  service  against  himself; 
but  the  answer  brings  ttie  parties  In  as  fol- 
lows: "Come  how  the  defendants  B.  L.  Dick- 
inson tma  C.  B.  Dickinson  as  a  member  of 
the  firm  of  O.  6.  Dickinson  ft  Company,  and 
not  otherwise,"  etc.  Th^  lower  cotirt  in 
holding  this  a  general  appearance  by  C  B. 
Dickinson  was  right  What  the  latter  may 
have  Intended  Is  Immaterial  since  courts 
accept  jurisdiction  from  What  a  pleader  says 
and  not  what  he  has  in  his  mind,  or  there 
would  be  frequent  shiftlngs  and  little'  certain- 
ty In  judgment  rolls.  Rem.  ft  Bal.  Code,  { 
241,  provides  that  every  appearance  is  gen- 
eral unless  the  defendant  states  it  to  be  spe- 
cial, nor  is  it  of  any  moment  that  the  de- 
fendant has  before  that  successfully  or  Un- 
successfully made  a  special  appearance.  Bel- 
Ungham  v.  Unck;  88  Wash.  208, 101  Pac.  843. 

This '  defendant  cannot  be  in  .cotfrt  as  a 
defending  'partnei*  and  not  also  as  an  In- 
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diTldaal,  for  IndlTldaal  or  saparate  UsbUlfy 
l8  the  essence  of  parteership  obUgation.  As 
for  the  joint  osaetSr  these  were  already  de- 
fended by  the  other  Dlckiason,  who  by  his 
appearance  bound  blmself  penonally  and  the 
iaint  property  too.  This  member  did  not 
Deed  to  have  himself  named  in  the  appear- 
ance ^ther  to  defend  the  partnerslilp  prop- 
erty or  to  bind  It  Wben  he  did  appear  as  a 
partner  he  submitted  liimsdf  also,  for  he  was 
aeeklng  advantage  or  protectloa  an  the  mer- 
its. His  appearanoe  we  must  ctmstme  as 
genetaL  In  Bain  r.  Thoms,  44  Wash.  S82r 
87  Pac.  504,  we  approrei  the  following  from 
Tester  ▼.  King,  as  WasU  1S8,  76  Ptte.  688: 

"^lic  appearsnce  of  appellant '  was  ia  form 
special,  for  the  pnrpose  of  objecting  to  tb« 
court's  jurisdiction  over  his  person ;  but  in  the 
body  of  liis  motion  he  invoked  the  jnrisdictioo 
of  the  court  bdow  on  the  merits,  when  he  asked 
for  a  dismissal." 

Judgment  affirmed. 

MOUNT.  PAKKSB,  WlSMBTOHf,  and 
HOLCOMB.  JJ.,  oononr. 


BALKEMA  ▼.  GROLIMimD  et  al. 

(No.  13449.) 

(Supreme  Court  of  Washington.    July  28, 1916.) 

1.  Pleading  «=38(3)— CoNCLtrsioiT  or  Law— 

COMMURITT    DBBT. 

In  action  against  ^usbond  aad  wife  upon  a 
note  given  by  the  wife,  the  allegation  in  the 
complaint  that  when  the  wife  gave  the  note  she 
was  "aetiiig  for  herself  and  the  use  and  benefit 
of  the  community  tlien  and  no^  exiating  between 
herself  and  her  husband,"  unattended  by  facta, 
means  nothing,  as  it  is  a  mere  conclusion  of  law. 
[Ed.  Note. — BV>r  otier  cases,  see  Pleading, 
Oint.  Dig.  I  12;    Dec  Dig.  *s>8(3).] 

2.  EvioBNCK      «ts3668(l)~8iTnTCiEi«or— GOn- 

CUJSION  OV  Ij*.W. 

Testimony  of  a  party,  which  is  a  bare  repe- 
tition of  allegations  of  legal  conclusions  in  nls 
pleading,  does  not  tend  to  prov«  any  fact. 

[Ed.  Note.— For  other  caies,  see  Bridence, 
Cent.  Dig.  {  2392;    X>e<^  Dig.  «»5US(1).] 

Z.  Appeai.  and  £bbob  «=3l010(l)— Revibw— 
QtTESnoNS    or    Fact— iNsumciENT    Evi- 

DBNCE. 

Fuifiings  of  fact  baasd  on  insofficient  evi- 
dence are  reviewable  as  erroneous  conclusions 
of  law. 

[Ed.  Note. — SVmt  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3079-8981 ;  Dec.  Dig.  «s» 
1010(l).l 

4.  HxTSBAND  ASD  WoTB  «3>2S94— CoimAcni 
BT  Wife— LiABttrrr  of  Hdbbasd.  . 

A  husband  cannot  be  held  liable  personally. 
on  his  wife's  note  without  plaintifTs  showing 
whether  the  bnsband  knew  of  it,  authorized  it, 
or  ratified  it,  or  whetiiei  the  community  estate 
ever  got  the  proceeds. 

[Ed.  Mote.— For  other  cases,  see  Husband  and . 
Wife.  Cent.  Dig.  H  145,  146;  Dec  Dig.  «=» 
23%.] 

5.  HireBAifD  Ain>  Wrrs  «3»28%— CoimAors 
BT  WlTB— EVIDXNCK— PaEamnTioHB. 

The  presumption  is  that  a  wife  has  no  right 
to  disburse  family  money  except  for  necessities. 
_[Ed,  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  §{  145,  146;  Dec.  Dig.  «=» 
23%i.] 


6.  Bnxs  Aim  Noras  9s»I26— Cokstsuotioit 

— Attobnky'b  Fkb. 
An  attorney's  fee,  authorized  by  a  note  to 
be  adjudged  against  maker  in  suit  upon  the 
note,  is  not  recoverable  in  suit  against  the  mak- 
er by  indoraer  who  has  been  compelled  to  pay 
the  note  by  previous  suit  and  jad^ent  against 
the  maker  and  such  indorser,  whether  the  later 
suit  be  considered  one  upon  the  judgment  or  up- 
on the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  272;  273;  Dec  Dig.  «=» 
126.] 

Department  2.  Appeal  from  Superior 
Coort,  l^Dg  County;   Jotin  S.  Jurey,  Judge. 

Action  by  James  E.  Balkema  against  Lena 
Grollmund  and  aootheis  From  a  judgment 
for  plaintiff,  defendants  appeal.  Bemanded. 
with  Instructions. 

J.  T.  0.  Kelloggi  of  Seattle,  for  appdiants. 
Howard  O.  Dark,  of  Seattle,  for  reiqiondent 

BAUSMAN,  J.  The  complaint  against  a 
hnsband  and  wife  alleges  merely  that  Mrs. 
Orollmnnd' while  married  gave  one  Seeds  her 
promissory  note,  tliat  the  latter  transferred 
it  before  maturity  to  plaintiff  and  another, 
who  in  turn  sold  it  to  one  Wagner,  and  that 
Wagner  reduced  it  to  judgment  against  ber 
and  her  Immediate  indorsers,  Inclading  plain- 
tiff Balkema.  The  latter,  having  paid  the 
judgment,  now  sues  Mra.  Qrolimand  and  her 
husband  too  fW  the  amount  of  the  note  with 
costs  and  an  attorney's  fee,  whidi  last  the 
note  authorised  but  the  Judgment  liad  not  in- 
cluded. In  this  aggregate  tbe  court  gave 
Judgment  against  busband  and  wite,  who 
both   appeal. 

[1]  The  only  allegation  connecting  the  hus- 
band with  tbis  transaction  was  that  when 
Mrs.  Orollmund  gava  this  note  she  was  "act- 
ing for  herself  and  tbe  use  and  benefit  of 
tSie  conimunlty  then  and  now  exlntlng  be- 
tween herself  and  her  hustwad,"  but  this 
mere  oeocluslon  of  law  unattended  toj  facts 
means  notblng.  Kllllngsworth  r.  Keen,  89- 
Wash.  697,  ISA  Pac.  1096.  The  defendants, 
after  demuner  overruled,  answered  witii.  de- 
nials of  this  and  other  allegations,  besides 
setting  up  that  Seeds  liad  obtained  the  note 
from  Mrs.  Orolimond  by  fraudulent  repre- 
sentations about  lands  which  he  was  selling 
her. 

[2, 1]  PiaintUTs  testimony  is  but  a  bare 
repetition  of  the  comi^int,  while  defendants 
on  their  side  tendered  no  testimony  except 
a  certain  offer  rejected.  There  is  eonssqaent- 
ly  notiiing  at  all  to  show  whether  the  cash 
paid  to  Seeds  was  acquired  by  either  of  the 
Kpouses  before  or  after  marriage,  whether 
tbe  transaetiiMi  with  Seeds  ever  passed  be- 
yond the  contract  stage,  what  the  propeorty 
was  to  be  nsed  tot  at  by  wliom,  whether  Mrs. 
GroUmand  had  any  separate  estate,  or  anal- 
ly whether  the  husband. had  so  much  as 
beard  of  either  contract  <»  note  before  he- 
was  sued.  Neither  is  there  any  evidence 
whatever  of  the  husband's  adopting  any  part 
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of  this  bargatn.  What  deCendaots  offered  to 
prove  and  was  rejected  was  that  the  only 
•consideration  for  the  note  was  Seeds'  agree- 
ment to  have  a  federal  land  office  accept  a 
■desert  land  application  of  the  wife's,  and 
that  she  executed  the  note  without  the  con- 
sent of  her  husband,  who  has  ever  since  re- 
fused to  sign  or  be  bound  by  It.  Indeed,  ex- 
cept for  mere  allegations  and  rejected  offers 
of  proof,  we  should  not  be  able  even  to  guess 
-why  Seeds  and  Mrs.  Grollmund  had  any 
business  together;'  plaintiff  being  at  no  pains 
either  to  plead  or  prore  anythiiig  lUore  than 
the  note  and  how  he  came  by  it.  The  court 
made  a  finding  that  the  cash  had  been  paid 
■out  of  family  funds,  and  that  the  contract 
was  a  family  asset,  but  on  such  meager 
testimony  these  findings,  thoo^  of  facts',  we 
most  pronounce  erroneous  conclusions  of  law. 

[4]  The  learned  trial  Judge  was  perhaps 
misled  or  carried  too  far  by  some  expressions 
of  this  court  on  presumptions  from  poatmarl- 
tal  acts  of  a  wife.  Summed  ap,  a  husband 
Is  here  held  liable  personally  on  his  wife's 
note  without  plaintifTs  showing  whether  the 
husband  knew  of  It,  authorized  it,  or  ratified 
it,  or  whether  the  community  estate  ever  got 
the  proceeds.  In  a  word,  the  wife  under- 
takes to  buy  land  after  marriage  and  be  1b 
liable  We  have  no  precedent  for  this.  Bven 
If  we  consider  this  note  as  a  borrowing  and 
not  for  deferred  payments  (as  in  D.  B.  Fidel- 
ity, etc.,  Oa  V.  Lee,  58  Wash.  16,  107  Pac. 
870),  we  could  not  here  sustain  a  personal 
Judgment  against  him.  Tlie  cases  In  which 
expressions  were,  it  is  true,  let  fall  that  a 
wife's  borrowing  creates  both  community 
proceeds  and  community  liability,  were  none 
of  them  cases  in  whlcji  the  husband  was  sued 
personally,  bat  only  of  attack  by  third  par- 
ties upon  the  family  aaaets  or  of  internal 
settlements  In  marital  estates  witii  acooont- 
ing  npon  reciprocal  endeavors  and  ooDtrlbu- 
tlons.  Yesler  v.  Hochstettler,  4  Wash.  340, 
80  Pac.  388;  Main  r.  Scholl,  20  Wash.  201, 
54  Pac.  1125;  HeintSE  v.  Brown,  46  Wash. 
387,  90  Pac.  211,  123  Am.  St.  Rep.  937. 

[5]  Nowhere  has  thia  court  Intended  to 
-countenance  the  idea  that  a  person  from 
whom  tbe  wife  borrows  Itas  from  the  mere 
circumstance  of  her  borrowing  a  personal 
dalm  upon  the  husband  as  well.  Indeed,  we 
held  in  Conley  v.  Greene,  89  Wash.  39,  153 
Paa  1089,  that  even  when  the  wife's  post- 
marital  note  was  reduced  to  Judgment  in  her 
marital  name,  but  in  hers  only,  there  was  no 
lien  or  presumed  lien  on  the  family  estate. 
To  hold  that  the  wife's  separate  note  is  pre- 
sumptively tbe  Joint  liability  of  the  husband 
would  tie  at  war  with  our  statute  which 
makes  him,  except  In  Instances  extreme  and 
peculiar,  sole  manager  of  the  family  affairs. 
Nor  is  the  present  ruling  to  be  supported, 
even  if  we  t^ould  aarame,  without  showlnc 


of  when  it  was  acquired  or  Where  it  came 
from,  that  tbe  cash  paid  to  Seeds  by  tbe  wife 
must  be  considered  as  family  money,  since  to 
disburse  family  money,  save  for  necessities, 
the  presumption  is  that  she  ha^'  no  right. 
Consider  it  as  family  money,  still  the  wife 
shall  not,  for  instance,  seize  secretly  upon 
110,000  family  cash  and  buy  with  It,  how- 
ever valuable,  a  yacht,  or  a  herd  of  cattle, 
or  a  farm,  and  the  husband's  mouth  be  shut 
against  this  because  he  speaks  half  an  hour 
too  late,  a  few  moments  aiter  tbe  peoperty 
is  delivered  to  her.  Such  property,  indeed; 
qoiokly  becomes  ocmmunlty  property,  if  lie 
acquiesces,  but  titat  it-«nn  Qiua  be  thrust  oii 
him  Is  not  to  be  tolerated,  tearing  down, 
as  that  would,  a  statute  which  makes  him 
sole  manager  in  order  to  protect  them  both 
against  .her  inexperieaee. 

Of  course,  we  do  not  say  the  holders  of  tbe 
wife's  note  may  never  boM  the  husband  per- 
sonally too,  since  there  may  be  instances 
where  her  borrowing  is  so  clearly  essential 
to  the  common  estate,  where  ft  is  so  plainly  - 
ratified  by  the  husband,  or  where  tbe  pur- 
chased property  is  so  knowingly  shared  in 
or  enjoyed  by  the  husband  that  he  also 
should  personally  respond.  Fielding  v.  Ket- 
ler,  88  Wash.  194,  149  Pa&  667.  But  this 
is  not  matter  of  preanmptlon.  It  must  be 
shown  by  tbe  facts,  none  of  which  are  of- 
fered here.  The  law  Is  not  unwilling,  but 
ready,  to  fasten  acgiulescence  on  the  husband, 
yet  until  the  contrary  Is  shown  a  wife's  note 
Is  presumed  to  be  hers  alone.  It  any  en- 
couragement was  given  to  another  doctrine 
In  WlUiams  v.  Beebe,  79  Wash.  133,  139  Pac 
867,  it  was  promptly  corrected  la  Hammond 
V.  Jackson,  89  Wash.  010,  154  Pac.  110& 

[I]  Accordingly,  the  motion  of  the  hus- 
band for  a  nonsuit  should  have  been  sustain- 
ed, and  the  Judgment  of  the  lower  court  must 
be  modified  so  as  to  stand  only  against  the 
wife.  As  to  her  also  it  fa  modified  so  as  to 
exclude  her  attorney's  fee.  Her  contract  was 
that  it  should  be  adjudicated  against  her  In 
the  suit  upon  the  note  which  was  not  done, 
.ind  the  result  must  be  the  same  whether  we 
consider  this  action  aa  the  indorser's  suit 
upon  the  note  or  upon  a  Judgment  assigned. 
If  it  Is  upon  the  assigned  judgment,  plainly 
no  attorney's-  tee  is  carried  with  it,  for  there 
was  none  to  carry ;  if  it  Is  a  suit  upon  tbe 
note,  it  Is  still  only  a  suit  upon  a  note  as 
paid  and  not  as  assigned,  because  assigned  it 
could  not  be  after  It  was  merged  in  a  judg- 
ment. 

Tbe  cause  Is  accordingly  remanded,  with 
InstmctionB  to  the  lower  court  to  enter  a 
judgment  modified  as  abore  stated. 

MORRIS,  O.  J.,  and  HOLOOMB,  PARK- 
ER, and  CHADWTOB;  JJ.,  concur. 
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MOBOAN  T.  CHITTENDEN  lAND  (X). 

(WABO  et  al.,  Interveners). 

(No.  13414.) 

(Snpreme  Cmu%  at  Washington.    Jnl7°29,  1916.) 

1.  Appkai,  and  Erbor  «=>5flO  —  Record  — 
SrATRuifT  or  Fact— Courbkl's  ConohV- 
sorts. 

A  statement  of  fact,  not  purporting  to  give 
the  testimony  of  witnesses,  either  by  question 
and  answer  or  in  narrative  form,  but  rather  be- 
isK  a  statement  of  the  conclusion  of  counsel  as 
to  the  force  and  effect  of  the  testimony  consider- 
ed as  a  whole,  is  insufficient  in  form. 

[Kd.  Note.— For  other  cases,  see  Apnoal  and 
Error,  Cent  Dig.  H  2490-2493;  Dec.  Diif.  «= 
560.] 

2.  Appbai.  aitd  Brror  ^=3641  —  Reoobd  — 
Statekkkt  or  Fact — Strikiro. 

Where  the  statement  of  fact  is  insufficient 
in  form  and  is  not  certified  in  form  required  by 
Bern.  &  Bal.  Code,  |  391,  requiring  certificate  in 
certain  manner  of  the  statement  of  faots,  it 
may  be  stricken  on  motion. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  §§  2789.  2796;  Dec.  Dig.  «=» 
641.] 

S.  Mechanicb'  Libws  ®=>290(2)  —  BwroBciB- 

KEHT  —  SUTFICIKNCT  Of  FiRDINOS  TO  SUS- 
TAIN Decrrb. 
Findings  in  foreclosure  of  mechanic's  lien 
that  plaintiff,  at  the  special  instance  and  request 
of  defendant,  commenced  to  perform  labor  and 
famish  material  to  be  used  in  the  construc- 
tion of  the  building,  describing  it;  that  defend- 
ant is  the  ovrner  of  the  land ;  that  all  of  it 
is  necessary  for  the  convenient  use  and  occupa- 
tion of  the  building;  that  the  material  and  la- 
bor were  of  the  reasonable  and  agreed  value  of 
$1,900;  that  after  deducting  proper  credits, 
$240  is  due  and  unpaid ;  that  plaintiff  has  per- 
fected his  Ben  and  is  entitled  to  foreclose  It 
—heU  to  sustain  the  conclusions  and  decree. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  H  692,  693;  Dec.  Dig.  <S=> 
290{2.).l 

Department  2.  Appeal  from  Superior 
CoDit,  King  County ;  Mitchell  Gilliam,  Judge. 

Suit  by  C.  E.  Morgan  against  tbe  Chitten- 
den Ijand  CoiBpany,  In  which  Lena  E.  Ward 
Rsd  others  Intervened  and  filed  cross-com- 
plaints. From  a  decree  for  plaintiff,  defend- 
ant appeals^    Affirmed. 

Myers  ft  Johnstone,  of  Seattle,  for  appel- 
lant. Walter  S.  Falton,  of  Seattle,  for  re- 
spondent. 

PKR  CUBIAM.  Tbls  action  was  brought 
to  foreclose  a  mechanic's  lien.  The  court, 
after  allowing  several  credits  and  offsets  and 
counterclaims,  entered  a  decree  establishing 
a  Uen  for  the  balance  due,  and  ordered  a 
sale  of  the  property.  The  defendant,  Chit- 
tenden Land  Company,  has  appealed. 

[1, 1]  Inter  alia,  the  respondent  moves  to 
strike  the  statement  of  fact,  for  the  reason 
that  It  Is  not  sufficient,  either  in  form  or 
substance,  and  that  It  Is  not  certified  In  the 
fdrm  required  by  statute.  It  Is  not  sufficient 
in  form.  It  does  not  purport  to  give  the  tes- 
timony of  the  witnesses,  either  by  question 
and  answer,  or  in  the  narrative  form.  It  is 
rattier  a  statement  of  the  conclusion  of  conn- 


s' as  to  the  force  and  effect  of  the  testi- 
mony considered  as  a  whole.  The  certificate 
is  insufficient  Rem.  &  Bal.  Code,  {  391; 
State  ex  rel.  Miller  v.  SeatUe,  46  Wash.  691, 
S9  Pac.  162.  The  statement  of  fact  is  there- 
fore stricken. 

[3]  The  only  question  remaining  is  wheth- 
er the  findings  of  fact  sustain  the  legal  con- 
clusions drawn  by  the  trial  court,  and  the  de- 
cree entered  thereon.  Appellant  argues  in 
its  brief  that  the  respondent  waived  his  right 
to  claim  a  lien  by  contracting  with  appellant 
that  he  would  take  a  mortgage  for  the  bal- 
ance of  the  contract  price,  but  that  question 
is  not  before  us.  The  court  found  that  the 
plaintiff,  at  the  special  instance  and  request 
of  the  defendant,  commenced  to  perform  la- 
bor, and  to  furnish  materials  to  be  used  in 
the  construction  of  "that  certain  building 
situated,"  etc.;  that  appellant  is  the  owner 
of  the  land;  that  all  of  it  is  necessary  for 
the  convenient  use  and  occupation  of  the 
building;  that  the  material  and  labor  were 
of  the  reasonable  and  agreed  value  of  fl,- 
900;  that  after  deducting  proper  credits, 
$280.43  Is  due  and  unpaid;  that  respondent 
has  perfected  his  Uen  and  is  entitled  to  fore- 
close it,  together  with  the  sum  of  $60  as  on 
attorney  fee.  The  findings  sustain  the  con- 
clusions and  decree  of  the  court 

Affirmed. 


DICKIE  MPG.  CO.  V.  SOUND  CONSTRUC- 
TION &  ENGINEERING  CO. 
(No.  1342a) 
(Supreme  Goort  of  Washington.    July  28,  1916.) 

1.  ABBriBATION      AND      AWABD      ®=384— JtTDO- 

MENT — Conclusiveness — Vacation. 
Where  no  exceptions  are  taken  to  a  stat- 
utory award  of  arbitrators  under  Bern.  &  BaL 
Code,  §  420  et  seq.,  an  action  to  set  aside  a 
judgment  thereon  can  l>e  maintained  only  if 
there  was  in  fact  no  statutory  arbitration  or  if 
it  was  void. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  S|  466-483;  Dec.  Dig. 
«=»84.] 

2.  Abbithation  and  Award  ®=32— Statutory 
— Coumon-Law  Abbitbation  Abolished. 

Under  Rem.  ft  Bal.  Code,  §  420  et  seq., 
providing  for  statutory  arbitration  and  award, 
common-law  arbitration  no  longer  exists. 

[Ed.  Note.— For  other  coses,  see  Arbitration 
and  Award,  Cent  Dig.  SS  7-10 ;  Dec.  Dig.  Q=> 
2.] 

3.  Abbitbation  and  Award  <S=3l6(2)— Cok- 
uon-Law  Abbitbation- Repudiation  bb- 
fobe  awabo. 

Either  party  to  a  common-law  arbitration 
may  repudiate  the  agreement  to  arbitrate  any 
time  before  an  award  is  actually  returned. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {  66;  Dec.  Dig.  «s> 
16(2).] 

4.  Abbitbation  and  Award  ^s98o(1)— Bkixts- 
AL  to  Pat— Bemedt. 

Where  the  defeated  party  to  a  common-law 
arbitration  refuses  to  pay  tne  award,  the  only 
remedy  is  an  action  at  law  upon  it 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award.  Cent  Dig.  H  484-488,  490;  Dec 
Dig.  iS=»85(1).] 
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6.  Abbitration  akd  Awabd  €=»16(2)— Stat- 
UTOBT — Right  to  Revoke  Agrkkment. 
The  parties  to  an  agreement  for  gtatutory 

arbitration  under  Rem.  &  BaL  Code,  (  420  et 

seq.,  have  no  right  to  revoke  such  agreement 

either  before  or  after  the  award. 
[Ed.  Note.— For  other  cases,  see  Arbitration 

and  Award,  Cent.  Dig.   i  65 :    Dec.  Dig.  e=> 

16(2).] 

6.  Abbitkation  and  Awabd  «=»14— Stat- 
vi  oby—Aobeeuent— Requisites— Bond  to 
Abide  Awabd. 

Under  Rem.  &  Bal.  Code,  §  450  et  seq.,  pro- 
viding for  statutoi^  arbitration,  a  bond  to  abide 
the  award  is  not  indispensable  to  a  valid  arbi- 
tration agreement,  nor  does  the  omission  to  give 
such  bond  oust  the  court  of  jurisdiction  to  adopt, 
modify,  and  enforce  the  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  fS  57-60;  Dec.  Dig. 
«s>14.] 

7.  JtTBY  «=a28(7)— Right  of  Jdbt  Tbial— 
Waivke— Abbitration. 

Where  the  court,  under  Rem.  &  Bal.  Code,  S 
422,  takes  jurisdiction  to  determine  a  controver- 
sy upon  the  failure  of  arbitrators  to  return  a 
proper  award,  the  trial  must  be  without  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i  182;    Dec.  Dig.  <S=>28(7).] 

8.  Abbitbation  and  Awabd  «=>73— Judicial 
Review— ExcEPnoNB—NECESsiTT. 

Hie  jurisdiction  of  the  superior  court  over 
a  controversy  submitted  to  arbitration  under 
Rem.  &  Bal.  Code,  S  420  et  seq.,  is  limited  to 
review  of  the  proceedings  upon  exception. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  g§  368-398:  Dec.  Dig. 
<S=»73 ;    Appeal  and  Error,  Cent  Dig.  {  140.] 

9.  Abbitbation  and  Awabd  «=»78— Review— 
Jurisdiction  of  Coubt. 

Where  the  superior  court  cannot  adequately 
correct  errors  in  arbitration  proceedings  under 
Rem.  &  Bal.  Code,  f  420  et  seq.,  on  exception 
it  may,  under  section  422,  take  over  the  whole 
controversy  and  determine  it  without  a  jury. 

[EJd.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §§  368-398;  Dec.  Dig. 
«=>73 ;   Appeal  and  Error,  Cent  Dig.  J  140.] 

10.  Arbitration  and  Award  <g=s>6— Requi- 
sites AND  Validitt— Aobeeuent. 

There  can  be  no  valid  arbitration,  unless 
the  parties  enter  into  a  proper  agreement  under 
Rem.  &  Bal.  Code,  J  420  et  seq.,  for  statutory 
arbitration. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  g  27 ;    Dec.  Dig.  <S=>6.] 

11.  Abbitbation  and  Awabd  ®=378 — Ebbobs 
AND  Defects— Review. 

Under  Rem.  &  Bal.  Code,  i  420  et  seq., 
an  independent  suit  will  not  lie  to  set  aside  an 
arbitration  award  for  unfairness,  prejudice,  im- 
proper conduct  of  arbitrators,  or  other  reasons ; 
the  only  remedy  being  by  exceptions  to  the  supe- 
rior court 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  gg  409-419;  Dec.  Dig. 
<S=>78.] 

12.  Arbitration  and  Awabd  ©=)78— Judi- 
cial Review— Action  to  Set  Aside  Award. 

Failure  of  the  arbitrators  to  use  expedition 
in  deciding  a  controversy  submitted  under  Rem. 
Sc  Bal.  Code,  g  420  et  seq.,  as  required  by  the 
arbitration,  resulting  in  the  withdrawal  of  the 
arbitrator  named  by  plaintiff,  and  prejudice  or 
unfairness  of  the  remaining  arbitrators,  are  not 
groHnda   for   an    independent  suit    to   set   aside 


the  award,  but  can  be  reviewed  only  on  excep- 
tions. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {|  409-419;  Dec  Dig. 
<8=»7&] 

13.  Mandavub  €=363-^roundb  to  CoupeIi 

Abbitbatobs  to  File  Awabd. 
Mandamus  will  lie  to  compel  arbitrators  ap- 
pointed under  Rem.  &  Bal.  Code,  §  420  et  seq,, 
to  file  an  award  upon  their  refusal  to  do  bo. 

[Eid.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  g  127;   Dec.  Dig.  iS=963.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  tbe  Dickie  Manufacturing  Com- 
pany against  the  Sound  Construction  &  Engi- 
neering Company.  From  an  order  sustain- 
ing a  demurrer  to  the  petition,  plaintiff  ap- 
peals.   Affirmed. 

Kerr  &  McCord,  of  Seattle,  for  appellant. 
Weter  &  Roberts,  of  Seattle,  for  respondent. 

BAUS&IAN,  J.  Tbls  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  a  petition, 
which  sought  to  declare  void  a  Judgment  up- 
on an  award  of  arbitration. 

In  Rem.  &  Bal.  Code,  f  420  et  seq.,  we 
have  a  comprehensive  statute.  An  agree- 
ment to  arbitrate  must  be  In  writing;  each 
party  must  appoint  one  arbitrator;  these 
two  must  appoint  a  third,  and  all  must  sub- 
scribe an  oath  to  make  a  Just  award.  The 
board  has  the  right  to  compel  attendance  of 
witnesses,  to  hear  evidence,  to  adjourn  as 
and  for  what  period  it  pleases,  to  decide 
both  law  and  fact,  and  to  punish  for  con- 
tempt It  Is,  In  short  a  temporary  court  of 
Justice.  An  award  signed  by  a  majority  Is 
to  be  lodged  In  the  superior  court.  That 
award,  20  days  after  copy  of  It  has  been 
served  on  the  losing  party,  can  be  converted 
Into  an  ordinary  Judgment  by  order  of  court. 
Errors  of  the  board  may  be  corrected  by 
the  court  on  exceptions  between  this  service 
of  the  award  and  entry  of  the  decree,  and 
these  exceptions  may  set  up  misbehavior  of 
the  arbitrators,  error  In  fact  or  law,  or  cor- 
rupt and  undue  procurement  of  the  decision. 
The  superior  court  may  set  aside  the  award 
or  recommit  the  hearing,  but  when  the  court 
does  put  the  award  Into  Judgment  It  stands 
"as  any  other  judgment"  of  that  tribunal. 

Controversies  having  sprung  up  between 
the  parties  now  plaintUI  and  defendant 
they  signed  an  arbitration  agreement  each 
appointed  an  arbitrator,  and  these  two  ap- 
pointed a  third.  Plaiutltf's  arbitrator  hav- 
ing after  a  month  of  hearings  resigned,  the 
others  requested  plalntlif  to  appoint  a  suc- 
cessor, but  plaintiff,  announcing  Itself  no 
longer  bound,  filed  a  suit  on  its  claims. 
Thereupon  the  remaining  members  proceed- 
ed unattended  by  plaintiff  or  its  witnesses, 
and  after  much  more  deliberation  filed  an 
award  allowing  defendant  a  recovery  for 
overpayments. 

This  award,  more  than  20  days  after  serv- 
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k«  of  a  copy  upon  plalatlff,  was  put  In  Jadg- 
meot.  Plaintiff  filed  no  exceptlona,  but  some 
montbs  later  brought  the  preeent  or  second 
suit  to  set  aside  the  award,  with  allegations 
that  the  two  arbitrators  other  than  plaln- 
tUTs  had  been  so  prejudiced  as  to  resolve 
ererrthlng  blindly  against  plaintiff,  that  ex- 
cessive meetings  had  been  wasted  in  frlro- 
loas  deliberations,  and  that  plaintiff's  arbi- 
trator, aftor  vainly  insi sting  upon  ezpedi- 
tioa,  had  abandoned  the  board  In  spite  of 
plaintiff's  request  that  be  remain.  When  ha 
left  the  board  only  10  i>er  cent  of  the  whole 
subject,  it  was  alleged,  had  been  traversed 
in  5  we^a,  so  that  plaintiff  under  all  these 
drcnmatances  had  reivoked  hia  consent  to 
the  proceedings  and  had  brought  the  other 
snlt  As  for  the  Judgment  on  the  award, 
that  was  btiCore  plaintiff's  first  suit  had 
reached  Judgment,  which  it  baa  not  arrived 
at  yet,  bat  was  after  it  had  been  begun. 
Finally  it  had  been  agreed  orally  that  the 
arbitration  should  be  at  common  law  and 
not  under  the  statute,  for  which  reason  the 
taking  of  Judgment  on  it  was  unfair.  There 
was  then  a  prayer  for  cancelation  of  the 
judgment  and  award  so  that  plaintiff  might 
pursue  the  suit  on  its  demands. 

(1,  2]  £iverytblng  plaintiff  now  complains 
of  could  have  been  reached  by  statutory  ex- 
ceptions. These  were  wholly  omitted.  Ac- 
cordingly the  suit  before  us  can  be  maintain- 
ed only  on  the  theory  that  there  was  no 
statutory  arbitration  to  begin  with  or  that 
it  bad  finally  become  void.  On  both  points 
we  must  hold  decidedly  against  plaintiff.  In 
the  face  of  so  complete  an  act  as  ours  we  are 
dear,  and  find  this  proper  occasion  to  say, 
that  common-law  arUtratlou  does  not  ex- 
ist in  this  state,  and  that  the  plain  purpose 
of  our  legislation  was  to  dear  much  unset- 
tled practice  by  codifying  arbitration.  The 
agreement,  quite  ample  to  engage  this  stat- 
ute, says  not  a  word  ezduding  it  or  refer- 
ring to  a  different  kind.  It  is  of  little  mo- 
ment if  anything  was  said  afterwards.  The 
minds  of  the  parties  had  met  upon  the  stat- 
ute. 

Much  confusion  has  been  brought  Into  our 
arbitration  practice  by  common-law  doc- 
trines and  decisions  under  statutes  of  other 
states,  nor  have  the  opinions  of  this  court 
been  entirely  harmonious.  The  present 
seems  a  suitable  occasion  to  review  them. 

[3, 4]  That  common-law  arbitration  was 
excluded  by  our  statute  is  pHaln.  For  in- 
stance, either  party  under  the  former  could 
repudiate  the  proceedings  before  an  award 
was  actually  returned,  and  even  afterwards, 
should  he  refuse  to  pay  it,  there  was  nothing 
left  the  prevailing  party  but  to  bring  a  suit 
upon  It.  Both  these  burdensome  rights  are  in 
express  terms  swept  away,  for  the  statute 
makes  the  arbitration  a  preliminary  part  of 
Judicial  hearing;  the  award  in  a  sense  au- 
tomatically passing  into  Judgment  unless  the 
losing  iMurty  can  persuade  the  court  to  modi- 
fy or  set  It  aside. 


[5,  S]  Most  distinctly  too  does  the  change 
appear  from  the  common  law  where  this 
statute  gives  the  board  a  right  to  compel  the 
attendance  of  witnesses  or  to  punish  for 
contempt.  Nowhere  is  there  recognized  or 
suggested  the  right  of  revoking  the  award 
at  any  stage,  of  independent  suit  to  cancel 
it,  or  of  proceedings  that  ignore  it.  On  the 
contrary,  the  act  directly  provides,  as  we 
have  seen,  for  excellent  Internal  review. 
There  is  indeed  a  provision  that  the  agree- 
ment may  Impose  a  bond  that  the  party 
will  abide  by  the  award,  but  this  is  not  made 
iudiapensable  nor  does  it  In  any  event  over- 
ride positive  provisions  giving  the  court  Ju- 
risdiction to  adopt,  modify,  and  enforce  the 
award.  The  bond  la  to  secure  payment  to 
the  winner  as  well  as  additional  attorneys' 
fees  or  damages  from  delay. 

Without  reviewing  all  our  previous  cases, 
we  may  discuss  the  most  noticeable.  Taco- 
ma  By.,  etc.,  C!o.  v.  Oummings,  6  Waab.  206, 
31  Pac.  747,  referred  to  the  fact  that  our 
statute  was  peculiar  and  that  "we  can  get 
but  little  aid  from  the  citation  of  authori- 
ties." What  was  Involved  there  was  this: 
The  lower  court  having  upon  exceptions  set 
aside  an  award  and  an  appeal  having  been 
taken  from  that  ruling,  the  respondents  mov- 
ed here  to  dismiss  the  appeal  on  the  ground 
that  the  order  was  not  a  final  one.  This  in 
turn  involved  the  question  whether  under 
the  statute  the  court,  after  setting  the  award 
aside,  could  do  anything  more  with  the  case. 
The  lower  court,  we  held,  had  full  Jurisdic- 
tion to  determine  the  controversy.  If  the  ar^ 
bitrators  refused  to  accept  the  recommit- 
tance  of  it  or  to  comply  with  the  court's  di- 
rections, the  arbitration  then  in  a  sense  had 
failed,  and  we  held  that  the  statute  directly 
authorized  the  court  then  to  take  up  a  case 
itself.  Ekjually  did  we  uphold  this  power  if 
upon  hearing  the  exceptions  did  not  recom- 
mit the  case  but  chose  to  take  it  over  then, 
for  w4  said: 

"But  if  either  of  the  other  grounds  of  excep- 
tion are  sustained,  the  arbitration  has  as  fully 
failed  without  any  such  referring  back  to  the 
arbitrators  as  it  has  under  the  contingency  men- 
tioned in  said  section  after  the  matter  has  been 
so  referred  back,  and  the  arbitrators  have  re- 
fused to  comply  with  the  direction  of  the  court. 
*  *  *  In  the  light  of  said  section  420  (Rem. 
&  Bal.  {  425)  it  seems  clear  to  us  that  we  must 
interpret  the  provisions  of  section  426  (Rem.  & 
BaL  I  422)  as  haviuj;  been  intended  to  clotht 
the  court  with  full  jurisdiction  of  the  controver- 
sy to  proceed  to  a  final  determination  whenever 
lie  arbitration  bad  failed,  and  that  the  only 
object  in  enacting  said  section  429  was  to  give 
the  parties  to  the  arbitration  the  benefit  of  a 
full  determination  by  the  arbitrators  if  they 
were  qualified  and  wuUng  to  act,  even  although 
they  had  made  a  mistake  in  their  first  award." 

Rem.  &  Bal.  Code,  {  422,  provides  that: 
If  no  exception  be  filed,  "judgment  shall  be 
entered  as  upon  the  verdict  of  a  jury,  and  ex- 
ecution may  issue  thereon,  and  the  same  pro- 
ceedings [may  be  had]  upon  said  award,  with  like 
effect'  as  though  said  award  were  a  verdict  in 
a  dvil  action." 
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Bern.  &  Bal.  Code,  ^  425,  provides  tbat  If 
upon  exceptions  the  court  shall  find  error  In 
fact  or  law  It  may  refer  the  case  back  to  the 
arbitrators  directing  immediate  amendment, 
returnable  to  the  court,  "and  on  the  failure 
so  to  correct  said  proceedings  the  court  shall 
be  possessed  of  tbe  case  and  proceed  to  its 
determination." 

[7]  In  a  dissenting  opinion  it  was  suggest- 
ed that  the  court's  thus  taking  full  posses- 
sion of  the  case  might  result  in  the  imposi- 
tion of  a  Jury  not  bargained  for  by  arbitra- 
tion. T^is  apprehension  is  ill  founded. 
Since  it  is  very  clear  that  the  parties  having 
by  the  arbitration  waived  a  Jury,  the  court 
in  taking  over  the  case  should  proceed  with- 
out one.  Tbat  the  court  gets  full  Jurisdic- 
tion of  this  case  by  the  arbitration  we  con- 
cluded, saying: 

"Every  arbitratioD  is  entered  into  in  view  of 
the  law  upon  the  subject,  and  ever^  party  to 
such  arbitration  consents  to  such  jaiisdiction 
on  tlie  part  of  the  court  in  regard  to  the  con- 
troversy as  has  been  by  law  provided.  And  the 
law  having  provided  that  uie  filing  of  such 
award  with  the  written  a^eement  to  submit 
tlie  same  to  arbitration  should  give  the  court 
jurisdiction  of  the  persona  of  the  parties  to  the 
arbitration  and  ox  the  subject-matter  of  the 
controversy,  every  one  entering  into  such  an  ar- 
bitration must  be  held  to  have  consented  there- 
to." 

[8,  8]  This  first  view  of  our  statute  Is  un- 
doubtedly the  sound  one.  Those  who  enter 
into  arbitration  accept  in  advance  the  Juris- 
diction of  the  superior  court.  The  board  Is 
a  preliminary,  voluntarily  created  tribunal 
or  referee,  and  the  Jurisdiction  of  the  supe- 
rior court  is  first  to  be  exerted  in  a  revisory 
capacity  and  only  when  appealed  to  by  ex- 
ceptions. If  it  cannot  adequately  correct  er- 
rors on  the  exceptions,  it  may  take  the  whole 
controversy  over  and  proceed  without  a  Jury. 
Oommon-law  arbitration  has  ceased  to  exist. 

[10]  If  there  is  no  proper  agreement  under 
the  statute  for  one,  then  there  is  none  at  all. 
But  once  the  parties  do  properly  agree  on 
arbitration,  there  can  be  no  revocatl<m.  As 
to  the  form  of  the  agreement,  as  to  what  con- 
stitutes a  submission  under  the  statute  or  as 
to  what  departures  from  it  in  the  agreement 
Will  be  Jurisdictional  defects,  it  is  not  now 
necessary  to  decide. 

[t1]  The  next  case  to  be  noted  la  Glover  v. 
Bochester-German  Ins.  Co.,  11  Wash.  143,  39 
Pac.  380,  which  held  that  Independent  suit 
would  lie  to  set  aside  a  filed  award  and  to 
enforce  demands  in  disregard  of  it  upon  al- 
legations ol  unfairness,  prejudice,  and  ma- 
nipulation by  members  of  the  board.  That 
decision  we  feel  we  must  overrule.  Out  of 
harmony  with  our  act.  It  would  encourage 
those  who  see  themselves  losing  to  hurry  rev- 
ocation on  some  charge  or  other  or  to  induce 
their  members  to  withdraw,  so  that  if  they 
should  not  make  good  the  charge,  they  would 
at  least  harass,  incumber,  and  keep  long  in 
doubt  the  proceedings  of  the  arbitrators. 
The  statute  affords  ample  protection  by  ex- 
ceptions to  the  award. 


School  District  y.  Sage,  13  Wash.  SS2,  43 
Pac.  341,  seems  to  return  to  the  more  vigor- 
ous doctrine  of  the  Gtunmlngs  Case.  The 
award  of  the  arbitrators  was  held  binding  on 
question  of  fact,  wlien  the  lower  court  bad 
affirmed  the  award  over  exceptions  and  would 
not  review  the  evidence  before  the  axbitra- 
tors. 

McDonald  v.  Lewis,  18  Wash.  SQO,  61  Paa 
387,  is  a  case  which,  without  citing  it,  fol- 
lows the  idea  of  the  Glover  Caae^  The  coort 
sustained  an  independent  action  to  set  aaide 
an  award  and  enforce  the  original  demands 
because  the  award  "was  unfair  and  nnjtwt 
to  ths  plaintiffs  and  was  based  upon  an  im- 
perfect and  insufficient  understanding  by  the 
arbitrators  of  the  matters  in  controversy,  and 
that  they  did  not  undertake  to  inform  them- 
selves thereof,  but,  on  the  contrary,  refused 
the  plaintiffs  a  hearing."  We  now  teA  tbat 
the  errors  complained  of  should  bave  been 
reviewed  only  under  exceptions  to  the  award. 
Any  other  doctrine  must  fritter  the  time  of 
the  prevailing  party  and  make  arbitration 
oppressive. 

Skagit  County  v.  Trowbridge^  25  Wash. 
140,  64  Pac.  901,  develops  the  statute  very 
little,  but  it  was  held  that  the  award  even  of 
one  agreed  arbitrator  was  binding  where 
that  was  stipulated  for  and  no  corruption 
was  shown  upon  exceptions. 

In  Zindorf  Constr.  Co.  v.  Western  Am.  Co., 
27  Wash.  31,  67  Pac.  374,  the  court  began  to 
return  to  the  earlier  and  more  correct  view 
of  this  statute.  Bevocatlon,  Indeed,  was 
not  involved,  for  the  parties  bad  not  proceed- 
ed to  an  arbitration.  What  we  did  decide 
was  that  where  In  a  building  contract  there 
was  a  provision  for  arbitration,  no  suit 
would  lie  upon  the  original  demand  whUe 
that  was  ignored. 

Jordan  v.  Lobe,  34  Wash.  42,  74  Pac  817, 
had  the  peculiarity  of  a  time  limit  in  the 
arbitration  agreement.  The  award  was  to 
be  rendered  in  20  days.  This  we  held  com- 
petent under  a  section  which  provides  that 
the  arbitrators'  oath  shall  be  to  make  a  Just 
award  "agreeably  to  the  terms  of  the  sub- 
mission," so,  when  this  period  had  elapsed, 
there  was  no  award  for  the  court  to  con- 
sider. 

In  Bichardson  v.  Harkness,  69  Wash.  474, 
110  Pac.  9,  we  held  the  court  to  be  open  to  a 
direct  suit  only  because  the  primary  nomi- 
nees were  unable  to  agree  upon  any  third 
arbitrator. 

Passing  some  intervening  cases  of  little 
moment,  we  come  to  McEHroy  v.  Hooper,  70 
Wash.  347,  126  Pac.  926.  Against  a  filed 
award  there  was  a  motion  to  vacate  on  the 
double  ground  that  the  arbitrators  had  left 
some  stipulated  questions  undecided,  and 
that  the  agreement  to  arbitrate  had  itself 
not  been  executed  by  all  the  parties.  These 
it  was  held  were  errors  of  law,  which,  not 
having  been  excepted  to,  the  award  must 
stand. 
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In  McCaon  ▼.  Alaska  Lninber  Co.,  71 
Waab.  331,  128  Pac.  663,  43  L.  B.  A.  (N.  S.) 
711,  the  lower  court,  havliiK  set  aside  tbe 
first  award  on  exceptions,  rendered  Jadgment 
on  an  amended  one.  The  power  to  revoke 
the  award  or  disturb  It  after  that  was  de- 
nied. 

Herrb«-H.-M.  Safe  Oo.  r.  Poroell  Safe  C!o., 
81  Wash.  592,  142  Pac.  1103  (on  rehearing, 
86  Wash.  694,  150  Pac.  1162),  emphatically 
reafflrmed  the  doctrine  of  the  Zlndorf  Case 
by  denying  tbe  right  of  suit  while  an  agree- 
ment to  arbitrate  was  Ignored. 

From  the  Zlndorf,  from  many  Intermediate 
cases  not  cited,  and  from  the  Herring  SAfe 
Case,  It  is  perfectly  clear  that,  even  thoagb  a 
formal  agreement  for  arbitration  has  not 
been  signed  and  Is  only  referred  to  in  some 
general  contract  regarding  differences  yet  to 
arise,  we  will  not  permit  suit  by  a  complain- 
ing party  who  does  not  Invoke  the  arbitra- 
tion. For  the  same  good  reason  we  can 
tolerate  no  right  in  him  to  call  the  arbitra- 
tion void  after  it  is  begun,  and  thus  Igpore 
ample  provisions  for  direct  review.  All  relief 
must  be  bad  in  the  court  in  which  the  award 
Is  to  be  lodged. 

[12]  It  remains  to  consider  whether  In  the 
present  case  any  new  reason  appears  for  in- 
dependent suits  and  the  ignoring  or  revoca- 
tion of  arbitration.  The  only  thing  worth 
discussing  is  a  clause  in  the  agreement  that 
tbe  arbitrators  were  to  use  expedition.  No 
time  limit,  however,  had  been  prescribed  as 
In  the  Jordan  Case.  What  constituted  ex- 
pedition must  accordingly  be  matter  of  opin- 
ion, and  if  reviewable  at  all  for  excess  is 
eaMIy  reviewed  by  the  superior  court  on  ex- 
ceptitms  and  is  no  ground  for  ignoring  the 
arbitration  entirely.  Nor  Is  it  everything, 
ve  may  add,  that  can  be  regulated  by  these 
agreements  beforehand.  The  contract  of  ar- 
MtratioD  is  merged  in  the  tribunal  which  it 
creates.  Parties  may  not  set  up  this  little 
court  and  yet  have  its  way  of  conducting  it- 
self nloely  regulated  in  advance.  Unless 
they  expressly  fix  a  time  limit,  they  can  no 
more  say  how  rapidly  it  shall  proceed  than 
they  can  control  the  nnmber  of  questions 
that  shall  be  asked.  Its  procedure  they  can 
control  only  in  the  degree  that  they  can  by 
stlpnlation  empower  themselves  to  question 
that  of  the  superior  court.  Indeed,  nothing 
better  illustrates  the  danger  of  such  a  con- 
tention than  this  very  case,  for  while  plain- 
tiff's arbitrator  says  he  left  the  bearings 
out  of  disgust  with  postpcmements,  a  whole 
ffltmth's  delay  appears  to  have  been  occasion- 
ed by  bis  own. 

[13]  Again,  why  claim  flat  revocation  be- 
cause of  gross  delays  by  a  board  which  had 
to  discnas  grievances  under  four  contracts 
for  work  in  three  states?  If  these  delays 
amounted  to  denial  of  justice,  they  were 
easily  redreased  under  the  exceptions;  if 
they  were  le.S8,  then  they  are  only  delays  en- 


countered in  courts  as  well.  Perhaps  It  will 
be  suggested  that  arbitrators  might  refuse 
to  file  any  award  at  aU.  In  that  event  they 
can  undoubtedly  be  reached  by  mandamus 
to  utter  decision  one  way  or  the  other,  for, 
having  taken  the  oath,  they  hold  an  office 
exposed  to  mandate.  Nothing,  In  short,  ,is 
plainer  than  if  we  allow  revocatlcm  for  one 
thing  we  must  allow  it  for  another.  If  bias 
before  or  dishonesty  during  the  hearing  Is 
a  ground  for  absolute  revocation,  the  right  to 
set  up  these  in  good  faith  involves  the  right 
to  set  them  up  in  secret  bad  faith  whidii 
would  keep  the  whole  proceeding  in  doubt 
by  Interfering  writs  and  disputed  JnrlsdiO' 
tlon. 
Order  afSrmed. 

MORRIS,  C.  J.,  and  PARKER,  HOIiOOME!, 
and  SLLIS,  JJ.,  concur. 


RATMOND  LUMBER  OO.  v.  RATMOND 
LIGHT  &  WATER  OO.  et  al. 
.     (No.  13081.) 
(Supreme  Court  of  Washington.    Jnly  29, 1916.) 

1.  Waters  and  Wateb  Cottbses  <g=>257(l)-- 

PtTBUC    WATKRWOnKS — CHARGES. 

Where  to  induce  a  sawmill  to  locate  in  a 
town,  the  town  waterworks,  a  private  corpo- 
ration, contracted  with  the  sawmill  company  to 
fnmlsh  water  at  a  certain  rate,  the  Public  Serv- 
ice Commission  thereafter,  under  the  Public 
Service  Commission  Law  (Laws  1911,  p.  538), 
upon  complaint  of  the  manicipality  of  discrim- 
inatory rates  and  finding  that  the  rates  charged 
the  sawmill  were  discriminatory,  could  order 
the  water  company  to  terminate  the  contract 
with  the  sawmill,  and  charge  for  water  at  its 
published  tariff  rate,  since  contracts  valid  when 
made  are  subject  to  change  by  the  exercise  of 
tbe  police  power. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  312 ;  Dec;  Dig.  «s» 
257(1).] 

2.  CONSTITTJTIONAI,   LaW  <8=>27   —   POWEB   OF 

Intebstate  Commission. 
The  commerce  clause  of  the  United   States 
Constitution  is   a  delegation   of  power   to   the 
United  States. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g  31;   Dec.  EHg.  <&=»27.] 

3.  CoNSTlTtTTIONAL       LAW       ®=»26    —    POLICE 

Power— States. 
The  police  power  of  a  state  is  not  a  dele- 
gated, but  a  reserved,  power. 

[Ed.  Note— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  30 ;   Dec.  Dig.  <8=328.] 

4.  CONSTITimONAL     LAW     €=»117— IMPAIRING 

Obugation  OF  CONTBAOT— Police  Poweb. 
Tlie  clause  of  the  federal  Constitution  whieh 
provides  that  no  law  shall  be  passed  which  im- 
pairs the  obligation  of  a  contract  is  not  applica- 
ble to  legislation  within  the  scope  of  the  police 
tower. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g  286;   Dec.  Dig.  «=>117.) 

5.  Watkbs  and  Wateb  Covbseb  «=»257(1)— 
Public  Wateewobks — Chabqes. 

Tbe  Public  Service  Commission  Act,  pro- 
viding in  section  34  that  "nothing  in  this  act 
shall  be  construed  to  prevent  ady  gas  com- 
pany, electrical  company,  or  water  company 
trora  continuing  to  furnish  its  product  or  the  use 
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of  its  lines,  equipment,  or  service  under  any  con- 
tract, or  contracts  in  force  at  ttie  date  this  act 
takes  effect,  or  uoon  the  takine  effect  of  any 
schedule  or  sohedules  of  rates  subsequently  filed 
with  the  commission,  as  herein  provided,  at 
the  rates  fixed  in  such  contract  or  contracts: 
Provided,  that  the  commission  shall  have  power, 
in  its  discretion,  to  direct  by  order  that  such 
contract  or  contracts  shall  be  terminated  by 
the  company  party  thereto,  and  thereupon  such 
contract  or  contracts  shall  be  terminated  by 
such  company  as  and  when  directed  by  such 
order,"  did  not  ipso  facto  terminate  when  it 
took  effect  a  discriminatory  contract  between  a 
waterworks  company  and  a  sawmill  company, 
but  conferred  power  upon  the  commission  to 
direct  the  termination  of  such  contract. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  312 ;  Dec.  Wg.  <S=> 
257(1).] 

6.  CONSTITTJTIONAL     LAW     ®=>305  —  PTJBUO 

Watkbwokkb  —  Chaboes — Duk  Pbocebs  of 

Under  such  statute,  an  order  of  the  commis- 
sion that  the  water  company  should  terminate 
such  contract,  with  service  of  notice  by  the  wa- 
ter company  that  water  would  no  longer  be  fur- 
nished under  the  contract  rate,  but  under  the 
tariff  rate,  upon  which  the  lumber  company 
brought  an  action  to  test  the  validity  of  the 
contract,  in  wliich  a  full  hearing  was  afforded, 
was  due  process  of  law  under  the  direct  provi- 
sion of  the  United  States  Constitution,  no  fur- 
tlier  notice  being  required  by  the  law :  section 
80  relating  to  notice  to  be  given  to  a  public 
service  corporation  when  a  complaint  is  filed 
against  it  with  the  Public  Service  .Commission, 
not  applying. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  925-927 ;  Dec.  Dig.  «=> 
30S.] 

7.  Waters  and  Water  Coubses  <8=>257(1)  — 
Public  Water  Sopplt  —  RsainATioN  of 
Ratxs— Plbadino. 

Under  such  statute,  a  complaint  to  the  Pub- 
lic Service  Commission  by  a  city,  charging  un- 
reasonable and  excessive  rates  and  inadequate 
and  insufficient  service  by  a  water  company, 
which  by  its  answer  alleged  that  under  existing 
rates  its  returns  were  insufficient  to  justify  a 
more  adequate  service,  investigation  disclosing 
that  under  a  contract  with  a  sawmill  company, 
that  company  was  receiving  water  at  less  than 
tariff  rates,  was  sufficiently  broad  to  justify  an 
order  by  tlic  Public  Service  Commission  direct- 
ing the  water  company  to  terminate  the  contract 
with  the  sawmill. 

WEd.  Note. — For  other  cases,  see  Watera  and 
ater  Courses,  Cent  Dig.  |  312;    Dec.  Dig. 
«=>257a).] 

En  Banc.  Appeal  from  Superior  Court, 
King  County;  ESrerett  Smith,  Judge. 

Suit  by  the  Raymond  Lumber  Company 
against  the  Raymond  Light  &  Water  Com- 
pany and  another,  in  which  the  Public  Serv- 
ice Commission  Intervened.  From  judgment 
for  plaintiff,  defendants  and  the  Public  Serv- 
ice Commission  appeal.  Reversed  and  re- 
manded, with  directions. 

Murphy  &  Lee,  of  Seattle,  W.  V.  Tanner 
and  Scott  Z.  Henderson,  both  of  Olympla, 
and  C.  H.  Fu<9ua,  of  Raymond,  for  appel- 
lants. Corwln  S.  Shank  and  H.  C.  Belt,  both 
of  beattle,  for  respondent 

MAIN,  J.  This  action  was  brought  for 
the    purpose    of   restraining    the    Raymond 


Light  &  Water  Oompany,  a  public  serrloe 
corporation,  from  denying  to  the  plaintiff  the 
right  to  receive  water  from  that  company 
In  accordance  with  the  rate  fixed  In  a  con- 
tract between  the  two  companies,  and  for 
the  purpose  of  recovering  the  excess  pay- 
ments for  water  over  the  contract  rate,  which 
payments  had  been  made  prior  to  the  Institu- 
tion of  the  action.  Before  the  case  was 
tried,  the  Public  Service  Commission  became 
a  party  by  Intervention.  The  trial  of  the 
cause  resulted  in  a  money  Judgment  for  what 
the  plaintiff  claimed  to  be  the  excess  water 
payments,  and  also  for  the  injunctive  relief 
prayed  for.  From  this  Judgment  the  defend- 
ants and  the  Public  Service  Oommlsslon  ap- 
peal. 

The  fa.cts  are  briefly  these:  During  the 
year  1905,  the  then  village  of  Raymond  con- 
tained 300  Inhabitants.  During  the  month 
of  Septemtier  of  that  year,  Charles  h.  Lewla 
and  Edward  Hulbert,  being  desirous  of  se- 
curing a  location  for  a  sawmill,  visited 
Raymond  with  this  object  in  view.  As  a  re- 
sult of  this  visit  three  contracts  were  entered 
Into,  one  on  September  9,  1B06,  between  the 
Raymond  Light  &  Water  Company,  a  cor- 
poration, and  Charles  L.  Lewis  and  Edward 
Hulbert  By  this  contract  that  corporation 
agreed  to  furnish  water,  necessary  for  the 
use  and  operation  of  a  sawmill  to  be  there- 
after erected  and  operated  by  Lewis  and  Hul- 
bert, for  a  period  of  40  years,  at  the  rate  of 
$5  per  month  for  each  and  every  steam  boil- 
er contained  in  the  mill. 

On  the  same  date  a  contract  was  made 
between  Stella  J.  Raymond  and  Leslie  V. 
Raymond,  her  husband,  and  Lewis  and  Hul- 
bert, by  which,  for  a  consideration  of  $1, 
the  Raymonds  agreed  to  convey  to  Lewla 
and  Hulbert,  a  tract  of  land  conslBtlng 
of  approximately  19  acres,  for  a  mill  site. 
At  about  the  same  time,  and  at  least 
not  later  than  the  11th  day  of  September  of 
the  same  year,  the  Raymond  Land  &  Im- 
provement Company,  a  corporation,  contract- 
ed with  Lewis  and  Hulbert,  that  if  they 
would  locate  and  oiierate  a  mill  upon  the  site 
covered  by  the  contract  with  Stella  J.  Ray- 
mond and  her  husband,  that  that  oompany 
would  build,  or  cause  to  be  built,  a  spur 
track,  leading  from  the  line  of  the  Northern 
Padflc  Railway  Company  which  passed 
through  Raymond,  to  the  site  upon  which  the 
mill  was  to  be  erected.  Thereafter  the  mill 
was  erected,  and  in  accordance  with  the 
agreement  the  mill  site  was  conveyed. 

For  a  period  of  about  7  years  the  Raymond 
Light  &  Water  Company  continued  to  furnish 
water  to  the  mill,  as  provided  In  its  con- 
tract with  Lewis  and  Hulbert 

During  the  month  of  August,  1912,  the  city 
of  Raymond,  by  its  proper  authorities,  filed 
a  complaint  against  the  Raymond  Light  A 
Water  Company  with  the  Public  Service 
Commission,  charging  that  the  rates  of  the 


4s»For  other  easM  m*  mud*  toplo  and  KBY-NUMBBR  In  ftU  Key-Nnmbarad  DlgwU  ana  Ind«zw 


Digitized  by 


Google 


WashJ 


RAYMOND  XiUMBfiK  OO,  ▼.  RAYMOND  LIGHT  &  WATER  00. 


185 


water  conpany  were  unreasonable  and  exces- 
sive, and  alleging  that  the  supply  of  water 
famlslied  by  the  water  company  to  tbe  dtl- 
lens  of  Raymond  was  inadequate  and  insuffl- 
dent.  The  Uaymond  Light  &  Water  Com- 
pany answered  the  complaint,  and  alleged 
that  under  the  extetlng  rates  Its  returns  up- 
on Its  Investment  were  Insufficient,  and  that 
It  had  spent  large  sums  of  money  In  furnish- 
ing the  dty  of  Raymond  with  a  water  sup- 
ply, and  intended  to  still  further  extend  and 
expand  Its  system  and  plant. 

Thereafter,  and  during  the  month  of  Feb- 
niaiy,  191S,  a  hearing  was  had  before  the 
Public  Service  Oommtsalon  upon  the  issues 
thus  raised  by  the  complaint  and  answer. 
During  this  hearing  it  developed  that  the 
water  company  had  been  furnishing  water  to 
the  Raymond  Lumber  Company,  which  had 
succeeded  to  the  rights  of  Lewis  and  Hulbert 
under  their  contract  with  the  water  company, 
at  the  rates  specified  in  that  contract  The 
rate  at  which  the  lumber  company  received 
water  was  less  than  that  charged  to  other 
water  users,  except  that  one  or  more  other 
miUs  received  water  at  the  same  rate  as  the 
Raymond  Lumber  Company.  The  Public 
Service  Commission  found  that  tbe  rates 
charged  the  Raymond  Lumber  Company 
and  tbe  other  miU  companies,  were  discrim- 
inatory, and  ordered  that  the  water  company 
terminate  the  contracts  with  the  miU  compa- 
nies, including  the  Raymond  Lumber  Com- 
pany. Thereafter  the  water  company  in- 
stalled a  meter  upon  the  pipe  leading  to  the 
Raymond  Lumber  Company's  plant,  and  noti- 
fied that  company  that  it  would  be  required 
to  pay  for  water  in  accordance  with  the 
water  company's  published  rules  and  tarlft. 

After  this  notice,  for  a  period  of  about  23 
months  before  tbe  Institution  of  tbe  present 
action,  the  Raymond  Lumber  Company  paid 
the  tariff  rate  for  water,  most  of  the  time 
under  protest  The  difference  between  the 
sum  which  it  would  have  paid  under  the 
contract  and  that  which  it  paid  under  the 
tariff  rate  was  approximately  12,218.95. 
This  is  the  item  for  which  a  money  Judgment 
was  entered  in  this  action. 

[1]  The  principal  question  In  the  case  is 
whether  the  Public  Service  Commission  had 
power  to  direct  the  water  company  to  cease 
to  furnish  water  under  tbe  contract,  and 
charge  for  the  same  at  its  published  tariff 
rate. 

By  the  Public  Service  Commission  Law 
(Laws  1911,  &  117),  the  Public  Service  Com- 
mission therein  created  la  given  Jurisdiction 
to  determine  the  rate  that  shall  be  charged, 
and  the  service  that  shall  be  rendered  by 
public  service  corporations,  including  water 
companies.  This  adt  was  passed  subsequent 
to  the  time  when  the  water  contract  under 
whidi  tbe  Raymond  Lumber  Company  is 
i-iniming  was  executed.  Hence,  at  the  time 
the  contract  was  entered  into,  the  parties 


thereto  had  a  right  to  contract  with  refer- 
ence to  tbe  rate. 

In  the  briefs  there  is  considerable  contro- 
versy over  whether  this  water  contract  is  a 
mutual  obligation;  and  also  whether  the 
other  two  contracts  could  have  any  bearing 
when  considering  tbe  validity  of  the  water 
contract.  Without  following  this  discussion, 
so  far  as  the  decision  of  this  case  is  con- 
oemed,  it  will  be  assumed,  but  not  decided, 
that  there  was  a  consideration  for  tbe  water 
contract  at  the  time  it  was  entered  into,  and 
that  the  contract,  at  tbe  time,  was  a  valid 
obligation   between  the  parties. 

The  question  then  arises,  if  the  contract 
was  valid  at  the  time  it  was  entered  into, 
can  it  be  terminated  under  the  provisions  of 
the  Public  Service  Commission  L«w  subse- 
quently passed?  As  already  stated  the  wa- 
ter company  was  a  public  service  corporation, 
and  Jurisdiction  over  its  rates  and  service 
was  conferred  by  the  Public  Service  Commis- 
sion Law  upon  the  Public  Service  Conunis- 
sion.  The  power  to  regulate  and  control  the 
rates  of  public  service  corporations  is  with- 
in the  legitimate  exercise  of  tbe  police  pow- 
er of  the  state.  This  power  may  be  exercised 
by  the  Legislature  itself  by  enacting  a  law 
fixing  rates,  or  the  Legislature  may  dele- 
gate the  power  to  fix  rates  to  a  properly  con- 
stituted commission,  subject  to  Judicial  re- 
view. State  ex  reL  Webster  v.  Superior 
Court  67  Wash.  37,  120  Pac.  861.  L.  R.  A. 
19160,  287,  Ann.  Cas.  1918D,  78.  In  this 
state  the  Legislature  has  conferred  the  rate- 
moJUng  power  upon  the  Public  Service  Com- 
mission by  the  Public  Service  Commission 
Law. 

It  is  contended  that  even  though  the  state 
under  its  police  power  may  fix  tbe  rates  to  be 
charged  by  public  service  corporations,  that 
notwithstanding  this  fact  a  contract  valid 
when  entered  into,  is  not  subject  to  be  abro- 
gated under  the  provisions  of  a  law  subse- 
quently enacted.  This  contention  cannot  be 
sustained.  The  rule  is  that  contracts  upon 
subjects  which  are  within  the  police  power, 
even  though  valid  when  made,  must  be  taken 
to  have  been  entered  into  in  view  of  the 
continuing  power  of  the  state  to  control 
tbe  rates  to  be  charged  by  public  service 
corporations.  Portland  Ry.,  etc.,  Co.  v.  Rail- 
road Commission,  229  U.  S.  397,  33  Sup.  Ct 
820,  57  L.  £d.  1248;  MUwaukee  Electric, 
etc.,  Co.  V.  Wisconsin  R.  R.  Comm.,  238  U. 
S.  174,  35  Sup.  Ct  820,  59  L.  Ed.  1254;  Chi- 
cago, B.  &  Q.  B  Ca  V.  Nebraska,  170  U.  S. 
57,  18  Sup.  Ct  513,  42  L.  Ed.  948;  LouisvUle 
&  N.  R.  Co.  V.  Mottiey,  219  U.  S.  467,  31  Sup. 
Ct  265,  55  L.  Ed.  207,  34  L.  B.  A.  (N.  S.) 
871;  Philadelphia,  B.  &  W.  B.  Ca  v.  Schu- 
bert. 224  U.  S.  603,  32  Sup.  Ct  589,  56  L.  Ed. 
911;  Dawson  v.  Dawson  Telephone  Co.,  137 
Qa.  62,  72  S.  B.  508;  Atlanta,  eta,  B.  Co. 
V.  Camp,  130  Ga.  1,  60  S.  E.  177,  15  L.  R.  A. 
(N.  S.)  594,  124  Am.  St  Bep.  161,  14  Ann. 
Cas.  438 ;  Texas  By.  Co.  v.  Scott  77  Fed.  726, 
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23  G  C.  A.  424,  37  Ij.  R.  A.  d4;  Manitowoc 
V.  Maaltowoc,  etc.,  Co.,  145  Wis.  13,  129  N. 
W.  925,  140  Am.  St  Rep.  1056;  MUwaukee 
Electric,  etc.,  Co.  v.  Railroad  Comm.,  163 
Wis.  562,  142  N.  W.  492,  L.  R.  A.  1915F,  744, 
Ann.  Cas.  1915A,  911;  Kenosha  v.  Tele- 
phone Co.,  149  Wis.  338, 135  N.  W.  848;  Presi- 
dent, etc.,  v.  Southern  Wis.  Power  Co.,  149 
Wla.  168,  135  N.  W.  439;  United  Fuel  Gas 
Co.  v.  Public  Service  Commission,  73  W.  Va. 
571,  80  S.  B.  932. 

In  the  Portland  Railway  Case  it  appears 
that  this  railway  company  had  a  system  of 
street  railways  in  the  city  of  Portland,  and 
also  two  or  more  Interurban  lines  entering 
the  same  city,  and  connecting  with  its  street 
railway  systems.  Upon  one  of  these  interur- 
ban lines  a  ten-cent  fare  was  charged  to 
what  was  known  as  Mllwaukie  station.  On 
the  other  line  a  flve-cent  fare  was  charged  to 
what  was  known  as  Lents.  The  distance  of 
these  two  stations  from  the  city  were  ap- 
proximately the  same,  and  the  conditions 
similar.  The  rates  charged  were  found  to 
be  discriminatory.  The  lesser  rate  was 
sought  to  be  justified  because  at  the  time 
the  Portland  Railway  Comjpany  acquired 
a  portioh  of  the  Lents  line,  it  contracted  that 
the  rate  upon  that  line  should  be  five  cents. 
The  contract  was  valid  when  made.  The 
question  there  was  whether  the  railroad  com- 
mission, acting  under  a  law  subsequently 
passed,  bad  the  x>ower  to  order  that  the  con- 
tract be  abrogated.  In  the  course  of  the 
opinion  It  was  said: 

'The  contract  set  up  by  which  the  fares  from 
Lents  were  required  to  be  not  greater  than  five 
cents  cannot  be  held  to  justify  the  discrinuna- 
tion,  as  such  contracts  must  be  taken  to  have 
been  made  in  view  of  the  continuing  power  of 
the  state  to  control  the  transportation  rates  of 
common  carriers  subject  to  its  jurisdiction." 

The  reason  for  this  rule  Is,  that  if  con- 
tracts valid  when  made,  covering  a  subjects 
matter  within  the  police  power,  are  not  sub- 
ject to  the  subsequent  exerciae  of  that  power 
on  the  part  of  the  state,  it  would,  place  In 
the  hands  of  individuals  the  power  to  with- 
draw from  the  state  the  right  to  subsequent- 
ly exercise  its  police  power. 

In  the  Philadelphia,  Baltimore  &  Washing- 
ton Railroad  Co.  Case,  supra,  it  was  said: 

"The  power  of  Congress,  in  its  regulation  of 
interstate  commerce,  and  of  commerce  in  the 
District  of  CoTumbia  and  in  the  Territories,  to 
impose  this  liability,  was  not  fettered  by  the 
necessity  of  maintaining  existing  arrangements 
and  stipulations  which  would  conflict  with  the 
execution  of  its  policy.  To  subordinate  the  ex- 
ercise of  the  federal  authority  to  the  continuing 
operation  of  previous  contracts,  would  be  to 
place,  to  this  extend  the  regulation  o{  inter- 
state commerce  in  the  hands  of  private  individ- 
uals and  to  withdraw  from  the  control  of  Con- 
gress so  much  of  the  field  as  they  might  choose 
by  prophetic  discernment  to  bring  within  the 
range  of  their  agreements.  The  Constitution 
recognizes  no  such  limitation.  It  is  of  the  es- 
sence of  the  delegated  power  of  regulation  that, 
within  its  sphere.  Congress  should  be  able  to  es- 
tablish uniform  rules,  immediately  obligatory, 
which  as  to  future  action  should  transcend  all 
inconsistent'  provisiona." 


In  the  liOnlayille  ft  Nashville  Railroad  Co. 
Case,  quoting  Judge  Oooley  wltb  approval.  It 
was  said: 

"If  the  Legislature  had  no  power  to  alter  its 
police  laws  when  contracts  would  be  affected, 
then  the  most  important  and  valuable  reforms 
might  bo  precluded  by  the  simple  device  of  en- 
tering into  contracts  for  the  purpose.  No  doc- 
trine to  that  effect  would  be  even  plausible, 
much  less  sound  and  tenable." 

[2-4]  It  will  be  noHced  that  two  of  the 
cases  cited  and  quoted  from  are  based  upon 
the  commerce  clause  of  the  federal  Constitu- 
tion. But  the  principle  Is  the  same.  The 
commerce  clause  of  the  Constitution  is  a  del- 
egation of  power  to  the  United  States.  The 
federal  Supreme  Court  holds  that  contracts 
valid  when  entered  into  are  made  subject  to 
the  subsequent  exercise  of  the  power  of  Con- 
gress. The  police  power  of  the  state  is  not  a 
delegated,  but  a  reserved  power.  The  cases 
of  Chicago.  B.  &  Q.  B.  Co.  v.  Nebraska,  and 
Milwaukee  Electric,  etc.,  Co.  v.  WUcousln  R. 
R.  Commission,  supra,  are  cases  involving 
the  exercise  of  the  police  power  of  the  state; 
and  the  rule  is  the  same  whether  the  con- 
tract be  one  which  is  within  the  commerce 
clause  of  the  federal  Constitution,  or  one 
which  Is  within  the  police  power  of  the  state. 
In  one  case  it  Is  subject  to  the  laws  subse- 
quently passed  by  Congress,  and  in  the  oth- 
er It  Is  subject  to  the  laws  subsequently 
passed  by  the  state  Legislature.  The  clause 
of  the  federal  Constitution  which  provides 
that  no  law  shall  be  passed  which  Impairs 
the  obligation  of  a  contract  Is  not  applicable 
to  legislation  within  the  scope  of  the  police 
power.  In  the  Chicago,  B.  &  Q.  R.  Co.  Case 
it  was  said: 

"Usually,  where  a  contract,  not  contrary  to 
public  poUcy,  has  been  entered  into  between  par- 
ties competent  to  contract,  it  is  not  within  the 
power  of  either  party  to  withdraw  from  its 
terms  without  the  consent  of  the  other;  and 
the  obligation  of  such  a  contract  is  constitution- 
ally protected  from  hostile  legislation.  Where, 
however,  the  respective  parties  are  not  private 
persons,  dealing  with  matters  and  things  in 
which  the  pubUc  has  no  concern,  bnt  are  persons 
or  corporations  whose  rights  and  powers  were 
created  for  public  purposes,  by  legislative  acts, 
and  where  the  subject-matter  of  the  contract  is 
one  which  affects  the  safety  and  welfare  of  the 
public,  other  principles  apply.  Contracts  of  the 
latter  description  are  held  to  be  within  the  su- 
pervising power  and  control  of  the  Legislature 
when  exercised  to  protect  the  public  safety, 
health  and  morals,  and  that  clause  of  the  federal 
Constitution  which  protects  contracts  from  leg- 
islative action  cannot  in  every  case  be  success- 
fully invoked.  The  presumption  is  that  when 
such  contracts  are  entered  into  it  is  with  the 
knowledge  that  parties  cannot,  by  making  agree- 
ments on  subjects  involving  the  rights  of  the 
public,  withdraw  such  subjects  from  the  police 
power  of  the  Legislature." 

In  Cowley  v.  Northern  Padflc  Ry,  Co.,  68 
Wash.  658,  123  Pac.  998,  41  L.  R.  A.  (N.  S.) 
559,  property  had  been  conveyed  to  that  com- 
pany during  the  year  19<08.  As  a  considera- 
tion for  the  conveyance,  the  railway  com- 
pany agreed  to  issue  and  deliver  annual  pass- 
es to  the  plaintiff  and  his  wife  during  the 
natona  lUe  at  each,  and  to  their  flra  cbU- 
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dren  for  a  period  of  five  yeian  from  the  date 
of  the  contract  This  contract  was  per- 
formed by  the  railway  company  until  the 
taking  effect  of  the  act  of  Congress  under 
date  of  Jnne  20,  1906  (Act  June  29,  1906,  c. 
3581.  i  1.  34  Stat  684  [U.  S.  Ckimp.  St  1918. 
S  8563]).  By  the  provisions  of  this  act  no 
carrier  was  permitted  to  Issne  and  deliver 
passes.  After  the  taking  effect  of  the  act  the 
railway  company  declined  to  further  Issue 
passes,  and  the  plaintiff  broocht  an  action 
for  the  purpose  of  rescinding  the  contract, 
and  for  damages.  Both  the  rescission  and 
the  dalm  for  damages  were  denied,  because 
the  contract  and  conveyance  were  made  sub- 
ject to  the  constitutional  power  of  Congress 
to  regolate  commerce.    It  was  there  said: 

"The  plaintiff  conveyed  the  property  to  the  de- 
ftndant  opon  the  faith  of  defendant's  promise  to 
perform  conditions  which  were  then  wholly  law- 
ful  but  which,  after  a  substantial  part  perform- 
ance, became  unlawful  without  any  contrlbut- 
inj:  cause  upon  the  part  of  either  party.  The 
full  performance  has  not  been  arrested  by  any 
act  or  omission  of  the  defendant,  but  by  the 
Congress  of  the  United  States  acting  within  its 
constitutional  powem  It  foUowB  from  what  has 
be«n  said,  that  the  defendant  cannot  be  mulcted 
in  damages  because  of,  and  only  because  of,  its 
observance  of  a  law  making  further  perform- 
ance of  the  contract  on  its  part  impossible." 

[t]  There  is  nothing  In  the  PnbUc  Service 
Commission  Law  which  prevents  the  com- 
mission from  directing  that  a  rata  contract 
be  terminated,  even  though  such  contract 
when  made  was  valid,  when  the  performance 
of  the  contract  results  in  discriminatory 
rates.  Section  34  of  the  act  (Laws  1911,  pi. 
561)  provides: 

"Xothing  In  this  act  shall  be  construed  to  pre- 
vent any  gas  company,  electrical  company  or 
water  company  from  continuing  to  furnish  Its 
product  or  the  use  of  its  lines,  equipment  or 
eenrice  nnder  any  contract  or  contracts  In  force 
at  the  date  this  act  takes  effect  or  upon  the  tak- 
ing effect  of  any  schedule  or  sdiediues  of  rates 
mbseqnently  filed  with  the  conuniision,  as  here- 
in provided,  at  the  rates  fixed  in  such  contract 
or  contracts:  Provided,  that  the  commission 
■ball  have  power,  in  its  discretion,  to  direct  by 
order  that  such  contract  or  contracts  shall  be 
terminated  by  the  company  party  thereto,  and 
thereupon  such  contract  or  contracts  shall  be 
terminated  by  such  company  as  and  when  di- 
rected by  soch  order:  Provided,  further,  that 
the  commission  shall  have  no  power  to  order  the 
termination  of  anv  cfwtract  mating  to  the  fur- 
nishing of  water  for  irrigation  or  irrigation  and 
domestic  use,  where  such  contract  is  based  upon 
s  consideration  passing  at  the  time  of  the  execu- 
tion of  snch  c<mtract 

A  careful  reading  of  this  sectiton  of  the 
statute  discloses  that  the  act  itself  does  not 
operate  to  terminate  any  contracts  in  force 
at  the  date  of  Its  taking  effect  or  upon  the 
taking  effect  of  any  schedule  of  rates  subse- 
qooitly  filed  with  the  commission ;  but  by  the 
first  proviso,  power  is  conferred  upon  the 
commission  to  direct  that  such  contract  or 
contracts  shall  be  terminated  by  the  com- 
pany party  thereto.  This  constmctlon  Is 
made  more  obvious  when  the  second  proviso 
is  considered,  which  denies  the  commission 
the  power  to  terminate  contracts  relating  to 
the  fomlablng  of  water  for  certain  purposes. 


It  follows,  therefore,  that  wh'en  the  statutft 
took  effect,  it  did  not  ipso  facto  terminate 
the  contract  Involved  in  this  action  whidi 
had  pirevloasly  been  entered  Into,  but  It  con- 
ferred power  upon  the  commission  to  direct 
the  termination  of  this  and  other  like  con- 
tracts. 

The  case  of  State  ex  rel.  Raymond  Light  & 
Water  Co.  r.  Pablic  Service  Commission,  88 
Wash.  180,  146  Pac.  216,  is  relied  upon  to 
support  the  Judgment  of  the  trial  court  in 
this  case.  There  the  mill  companies  had  pre- 
viouBly  owned  title  to  the  water,  and  con- 
veyed It  to  the  water  comimny  with  a  res- 
ervation, and  by  reason  of  the  reservation 
were  to  be  given  free  water  for  a  period  of 
49  yeara  In  other  words,  when  the  mill  com- 
panies conveyed  the  water  to  the  water  com- 
pany, they  did  not  convey  the  entire  title.  A 
portion  of  the  title  they  retained.  The  con- 
tract was  not  subject  to  be  terminated  under 
the  provisions  of  the  Public  Service  Commis- 
sion Law  without  compensation;  the  reason 
being  that  the  title  of  the  mUl  companlea  to 
the  water  which  had  been  reserved  was  not 
subject  to  be  divested  except  by  propw  legal 
proceeding.  Here  the  mill  company  had  no 
title  to  tiie.  water.  It  had  a  contract  only  by 
whlota  it  was  to  receive  water  at  the  specified 
rate.  This  contraet,  as  already  shown,  cov- 
ering a  matter  within  the  police  power,  must 
be  taken  to  have  been  made  In  view  of  the 
continuing  power  of  the  state  to  control 
rates;  and  when  such  power  Is  exercised, 
the  contract  is  no  longer  valid  as  against  the 
act  of  the  Legislature. 

It  nmy  be  that  there  is  some  language  iu 
the  opinion  of  the  case  Just  r^erred  to,  whea 
disassociated  from  the  facts  in  that  case;  that 
would  se«n  to  be  broad  enough  bo  Inclade 
the  contract  here  involved.  Bat  the  dedston 
in  that  case  must  be  read  in  the  light  of  the 
facts  then  before  the  court  It  was  not  the 
Intention  to  there  bold  that  private  individ- 
uals could,  by  virtne  of  their  contracts,  with- 
draw from  the  state  the  right  to  snbseqtMnt- 
ly  exercise  Its  police  power.  To  so  hold 
wonld  be  to  say  that  the  sovereign  right  of 
the  state  may  be  limited  by  private  contract 
Had  the  Legislature  expressly  authorised  a 
contract  for  rates  which  were  reasonable, 
and  for  a  limited  time,  and  the  contract  had 
been  made  in  pursuance  of  such  autbortsa- 
tlon,  a  different  question  would  be  present- 
ed, upon  which  no  opinion  Is  here  expressed, 
because  that  question  Is  not  involved  In  this 
case. 

If  the  distinction  suggested  between  this 
and  the'case  of  State  ex  reL  Raymond  Ught 
ft  Water  Gb.  T.  Public  Service  Commission  Is 
not  sound,  then  that  case  was  not  rightly  de- 
cided, and  we  would  be  disinclined  to  give  it 
controlling  effect  here.  So  far  as  we  are  in- 
formed there  is  no  reported  decision  by  any 
court  which  would  sustain  the  doctrine  that 
the'  right  of  the  state  to  exercise  its  sover- 
eign power,  s\ich  as  the  police  power,  can  be 


Digitized  by 


Google 


138 


169  PAGIFIO  REPORTBB 


(OaJL 


limited  by  private  contract.  Such  a  doc- 
trine would  make  the  exercise  of  the  police 
power  on  the  part  of  the  state  subject  to 
the  contracts  of  Indlvidnala  If  such  contracts 
had  been  entered  Into  prior  to  the  exercise 
of  the  power  by  the  state. 

The  case  of  Sultan  R;  &  Timber  Co.  v. 
Great  Northern  K.  Co.,  68  Wash.  604,  109 
Pac.  820,  1020,  Is  distinguishable.  There  a 
contract  rate  for  the  shipment  of  logs  had 
been  made  prior  to  the  taking  effect  of  the 
railroad  commission  law.  The  law,  by  its 
terms,  did  not  make  the  contract  void.  There 
was  no  finding  there  by  the  commission,  or 
by  the  court,  that  the  rate  fixed  In  the  con- 
tract was  In  any  manner  discriminatory. 
The  commission  did  not  direct  Its  termina- 
tion. Here  the  commission  found  that  the 
contract  resulted  In  discriminatory  rates,  and 
directed  Its  cancellation.  In  one  case  the 
contract  resulted  In  a  discrimination  of  rates. 
In  the  other  it  did  not.  And  therein  lies  the 
distinction. 

[I]  In  the  respondent's  brief  it  Is  asserted 
that  the  Public  Service  Commission  was  with- 
out power  to  terminate  the  contract  here  in- 
volved without  first  giving  notice,  and  an 
opportunity  for  a  hearing  on  the  part  of  the 
lumber  company ;  and  that  a  termination  of 
the  contract  by  the  commission  without  no- 
tice or  a  hearing  would  not  be  in  harmony 
with  the  due  process  of  law  clause  of  the 
federal  Constitution.  This  position,  however, 
overlooks  the  fact  that  the  commission  did 
not  terminate  the  contract ;  but,  as  author- 
ized under  section  34  of  the  statute,  ordered 
that  the  water  company  should  terminate  It. 
In  obedience  to  this  order  that  company 
might  have  proceeded  In  one  of  two  ways,  ei- 
ther by  bringing  an  action  against  the  lum- 
ber company  seeking  the  cancellation  of  the 
contract,  or  by  serving  notice  that  water 
would  no  imger  be  furnished  under  the  con- 
tract rate,  but  would  be  charged  for  at  the 
tariff  rate.  The  water  company  pursued  the 
latter  course.  The  lumber  company  then  had 
a  right,  which  It  exercised,  to  bring  an  ac- 
tion for  the  purpose  of  testing  the  validity  of 
the  contract.  In  this  action  Issues  were 
framed  and  the  cause  was  tried  and  a  full 
hearing  afforded.  This  is  due  process.  The 
commission  was  not  required,  when  it  ap- 
peared during  Its  investigation  as  to  the  rates 
being  charged  by  the  water  company  and 
the  services  being  rendered  by  it,  that  that 
company  was  fumislilng  water  under  con- 
tract which  resulted  in  discrimination,  to 
give  notice  to  the  holder  of  the  contract  be- 
fore it  could  direct  the  water  company  to 
charge  all  consumers  at  the  tariff  rate. 
There  is  no  provision  in  the  law  requiring 
such  notice.  The  provision  of  the  statute 
quoted  In  the  respondent's  brief  (section  80) 
relates  to  the  notice  to  be  given  to  a  public 
service  corporation  wheu  a  complaint  is  filed 
against  it  with  the  Public  Service  Commis- 


sion, and  that  It  be  given  an  opportunity  to 
be  heard  upon  its  rates  and  service. 

[7]  Another  contention  made  by  the  re- 
spondent is  that  the  complaint  to  the  Public 
Service  Commission  was  not  sufficiently  broad 
to  Justify  the  order  to  the  water  company 
directing  it  to  terminate  the  contract  The 
complaint  charged  unreasonable  and  exces- 
sive rates,  and  Inadequate  and  insufficient 
service.  The  water  company,  by  its  answer, 
alleged  that  under  existing  rates  its  returns 
were  insufficient  to  Justify  a  more  adequate 
service.  During  the  course  of  the  Investiga- 
tion upon  the  subject,  as  already  stated,  the 
contract  by  which  the  mill  company  was  re- 
ceiving water  at  less  than  the  tariff  rate  was 
disclosed.  Had  it  not  been  for  this  contract, 
the  receipts  of  the  company  would  have  been 
substantially  larger,  and  would  have  afford- 
ed it  an  opportunity  to  render  a  more  ade- 
quate service.  When  it  appeared  during  the 
hearing  that  a  contract  was  outstanding 
which  resulted  in  a  discrimination  of  rates, 
the  commission  was  then  authorized  to  direct 
the  water  company  to  charge  all  consumers 
at  its  tariff  rate,  and,  further,  to  direct  it  to 
terminate  the  contract  or  contracts  which  re- 
sulted in  discrimination. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  supe- 
rior court  to  dismiss  the  action. 

MOBRIS,  C.  J.,  and  MOUNT,  PARKER, 
BAUSMAN,  CHAOWICK:,  KhLlS,  and  FUI.- 
LERTON,  JJ.,  concur. 


COBDS  V.  GOODWIN  et  aL    (L.  A.  3T38.) 
(Supreme  Court  of  California.    July  14,  1916.) 

1.  MOBTGAOES    «=>309(3)  — Rklkask— SUFn- 
OISMCT   OF   CONSIDEBATION. 

Where  the  purdiaser  gave  a>  purchase-mon- 
ey mortgage  on  sale  of  797  acres  of  land,  and 
the  question  arose  wliether  the  parcel  coutaiued 
only  704  acres,  liia  agreement  to  pay  the  mort- 
gage to  the  value  of  704  acres  was  sufficient 
consideration,  in  the  absence  of  mutual  mis- 
take, for  a  release  of  that  amount  of  land  and 
for  the  agreement  of  tlie  vendor's  assignee  to 
sue  to  determine  ownership  of  the  balance  of 
the  acreage. 

(Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ii  804,  907-912;  Dec.  Dig.  <S=» 
309(3).] 

2.  Vendor'  and    Pvbchabbb  «=>65(1) — Salb 
bt  aobb— exteni  of  liability. 

Under  a  sale  of  an  undetermined  acreage 
at  a  certain  price  per  acre  the  purchaser  is 
bound  to  pay  only  for  the  land  actually  includ- 
ed and  conveyed. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  93,  04 ;  Dec.  Dig.  <3=> 
65(1).] 

3.  EviDBNcB  «=>460(8)— Pabol  Evidence  — 
MonintENTs. 

Where  a  government  inrvey  recited  the  dis- 
tances and  named  the  monuments,  parol  evi- 
dence was  admissible  to  show  that  uie  actual 
distance  was  different  from  that  given  in  the 
notes  of  the  survey,  under  Code  Giv.  Proc.  i 
2077,  subd.  2,  which  provides  that  in  case  of 
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jBcoDsiatmeiea  monnmenta  control  dtatances, 
siii(  F  the  parpoae  of  the  evidence  la  not  to  tU7 
tnj  writing. 

[BcL  Note.— For  other  cases,  «ee  Evidence, 
Cent.  Dig.  i  2122;   Dec.  Di«.  «=>460(8).] 

i.  Tekdob   and  Pttbchabeb  «=»1B7— RiOHTa 

or  PUKCHABEB— PO88KS8ION   OT  PlOPERTT. 

Where  one  makes  an  agreement  of  aale 
binding  him  to  deliver  possession  to  the  pur- 
chaser, the  purchaser  is  entitled  to  possession 
before  being  called  upon  to  pay  the  price,  and 
cannot  be  obliged  to  accept  a  mere  paper  title 
and  r«ly  on  his  success  in  an  action  for  poaaea 
sioD  against  adverse  holder. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pun-haser,  Cent  Dig.  S§  314-317;  Dec.  Dig. 
«s>157.] 

i.  VERDOB    and    PUBOHAflEE    «=»17ft— ABA1«- 
MENT— PO88B8SION    BT   THIBD  PSRSOR. 

Although  certain  land  is  within  the  descrip- 
tion in  a  purchaBe-money  mortgage,  the  mort- 
gagor is  entitled  to  an  abatement  for  any  por- 
tion of  the  land  of  which  he  cannot  gain  poasea- 


[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrcbasep,  Cent  Dig.  U  333-340;  Dec.  Dig. 
«=>176.1 

8.  MoBTeAOEa  4=»309(8)— Satistaotioit— Ac* 
noN»— Pabiibs. 
The  vendee  gave  a  purchase-money  mort- 
gage covering  797  acres.  It  was  afterwards 
diK^vered  that  he  obtained  possession  of  only 
T04  acrea,  and  that  an  adjoining  owner  held  the 
balance.  The  purchaser  agreed  to  pay  the 
mprtjnge  to  the  extent  of  the  land  in  his  pos- 
Ksion  in  exchange  for  a  release  and  a  seller's 
agreement  to  sue  to  determine  title  to  the  bal- 
ance. Held  that,  in  an  action  by  the  assignee 
of  the  mortgage  to  cqncel  and  to  reform  the  re- 
lease in  which  the  adverse  holder  was  not  made 
a  party,  the  mortgage  could  not  be  held  to  be 
satisfied,  since  the  mortgagor  obtained  the  rec- 
ord title,  and  might  thereafter  establish  title 
as  againsit  the  adverse  holder,  in  which  case 
the  mortgage  would  be  valid  as  to  the  balance 
of  the  land. 

fM.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  |§  864,  907-912;  Dec.  Dig.  «=» 
300(3).l 

Department  1.  Appeal  from  Superior 
Court.  Santa  Barbara  County;  Samuel  B. 
Crow,  Jndge. 

Suit  by  R.  Cords,  Jr.,  against  J.  W.  Good- 
win and  otbers.  From  an  order  denying  mo- 
tion for  new  trial,  plaintiff  appeals.  Afflrm- 
ed  in  part,  and  in  part  reversed  and  re- 
manded. 

C  M.  IMckert,  of  San  Francisco,  and  £}.  A. 
Lane,  of  Los  Angeles,  for  appellant  Can- 
iSeld  &  Starbuck,  of  Santa  Barbara,  and 
Goodfellow,  Bells  &  Orrlc^  and  Goodfellow, 
Eells,  Moore  &  Orrick,  all  of  San  Francisco, 
for  respondents. 

SHAW,  J.  This  case  comes  up  on  an  ap- 
peal by  tbe  plaintiff  from  an  order  denying 
bis  motion  for  new  trIaL  The  object  of  the 
action  was  to  cancel  a  certain  agreement  re- 
lating to  the  satisfaction  of  a  mortgage,  to 
reform  a  release  of  the  mortgage  executed  In 
porsnance  of  said  agreement,  and  thereupon 
to  foreclose  said  mortgage.  The  ground  on 
which  the  relief  was  asked  was  that  the 
agreement  and  release  were  given  In  conse- 
quence of  a  mutual  mistake  of  tbe  parties. 


On  June  18,  1008,  one  Tlllmann  made  an 
agreement  In  writing  to  sell  to  Goodwin  a 
tract  of  land,  stating  therein  that  It  contain- 
ed 797  acres,  more  or  less,  at  $160  per  acre, 
making  a  total  price  of  $110,550.  The  agree- 
ment provided  tbat  when  two-thirds  of  the 
price  was  paid  Tlllmann  should  convey  tbe 
land  to  Goodwin  and  Goodwin  should  execute 
a  mortgage  thereon  for  the  remaining  $30,- 
860.  The  land  at  that  time  was  all  Inclosed 
by  fences  except  a  small  tract  in  the  north- 
east corner.  Goodwin  took  possession  of  the 
land  within  the  fences  and  of  the  small  unln- 
closed  tract,  and  has  ever  since  held  poases- 
slon  tuereof.  On  June  14, 1910,  Goodwin  hav- 
ing paid  the  two-thirds  of  tbe  purchase  mon- 
ey, Tlllmann  conveypd  the  land  to  him,  and  he 
executed  the  mortgage  to  Ttllmann  thereon 
for  the  remainder  of  the  price.  At  tbe  time 
this  was  done  Goodwin  claimed  tbat  tbe 
tract  contained  less  than  tbe  797  acres  called 
for  by  the  agreement.  It  was  then  under^ 
stood  between  tbem  that  the  matter  would  be 
adjusted  before  the  mortgage  was  paid. 
Afterwards  Tlllmann  assigned  the  mortgage 
to  tbe  plaintiff,  Cords,  who,  as  It  seems,  took 
with  knowledge  of  tbe  facts  concerning  tbe 
shortage.  The  land  was  In  township  9  north, 
range  S2  west,  in  Santa  Barbara  county. 
The  remainder  of  the  description  aa  gtven  In 
the  Instruments  was  as  follows: 

"Of  section  28,  the  whole ;  of  section  27,  the 
northwest  quarter  of  the  northwest  quarter,  the 
fractional  south  half  of  the  northwest  quarter, 
and  the  fractional  southwest  •quarter." 

The  land  was  bounded  on  the  east  by  the 
westerly  line  of  a  Mexican  grant  known  as 
the  Tlnaquaic  rancho.  The  Intersection  of 
this  line  caused  the  fractional  subdivisions 
of  section  27. 

Soon  after  tbe  execution  of  tbe  mortgage 
Goodwin  caused  a  survey  to  be  made  of  the 
land  inclosed  by  the  fences  and  the  small  un- 
inclosed  tract  In  tbe  northeast  corner  by 
Floumoy,  the  county  surveyor,  and  found 
that  the  amount  of  land  of  which  he  bad 
obtained  possession  was  only  704.01  acres, 
making  a  difference  of  92.99  acres  between 
the  actual  amount  of  land  obtained  and  that 
called  for  by  the  agreement  of  sale.  The 
balance  ci  the  purchase  price  secured  by  the 
mortgage  became  due  on  June  18,  1911.  In 
July,  1911,  being  ready  to  pay  the  balance 
Justly  due,  Goodwin  showed  to  Cords,  who 
thai  held  tbe  mortgage,  the  map  of  the  land 
made  by  Floumoy,  displaying  the  lines  of 
the  fences  and  of  the  tract  surveyed  by  Flour- 
noy,  informed  Cords  that  the  survey  showed 
only  704.01  acres  In  bis  possession,  and  stated 
that  It  was  supposed  that  some  part  of  the 
land  described  in  the  mwtgage  was  In  tbe 
possession  of  one  Hansen,  who  owned  tbe 
land  adjoining  the  tract  on  the  north.  The 
agreement  dated  July  22,  1911,  was  then  ex- 
ecuted by  Cords  and  Goodwin  to  provide  for 
the  adjustment  of  the  discrepancy  in  tbe 
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acreage.  It  raferred  to  the  original  agree- 
ment of  sale  witb  TUlmann,  stated  that  said 
sale  was  made  <m  the  basis  of  797  acres  at 
$150  per  acre,  that  two-thirds  of  the  price 
had  been  paid  and  the  mortgage  executed  tar 
the  remainder,  that  Goodwin  claimed  an  off- 
set against  the  mortgage  because  of  a  par- 
tial failure  of  consideration  growing  out  of 
the  fact  that  the  land  contained  less  acreage 
than  the  contract  called  for,  and  declared 
that  It  was  made  to  reconcile  and  settle  < 
said  claim.  It  provided  that  Goodwin  should 
pay  at  once  $25,901.60  on  the  mortgage,  be- 
ing the  balance  of  the  price  for  the  704.01 
acres;  that  on  receipt  thereof  Cords  should 
execute  to  Goodwin  "a  release  from  the  lien 
of  said  mortgage  of  all. land  lying  south  of 
a  line  drawn  from  the  northeast  corner  of 
section  29  lo  said  township  and  range; 
thence  east  to  the  westerly  line  of  the  Tln- 
aqualc  ranch6,  at  a  point  distant  south  23* 
45'  W.,  513.13  feet  distant  from  a- redwood 
post  marked  'T.  No.  1,  F  P  P  set  for  the 
northwesterly  corner  of  said  rancho";  that 
Goodwin  should,  at  the  expense  of  Cords, 
Immediately  sue  the  claimants  of  the  land 
lying  north  of  said  last-described  line;  that. 
If  be  thereby  succeeded  in  establishing  that 
any  of  the  land  described  in  his  deed  lay 
north  of  said  line,  and  should  recover  pos- 
session thereof  accordingly,  "then  the  sum 
of  113,918.50  shall  be  and  become  immediate- 
ly due  and  payable  if  laud  so  recovered  shall 
equal  92.99  acres,  and.  If  less  than  82.99 
acres,  the  balance  due  and  payable  upon  said 
mortgage  shall  be  reduced"  proportionately; 
and  that  upon  payment  of  the  amount  so 
ascertained  the  mortgage  should  be  entirely 
canceled. 

On  the  same  day  Goodwin  paid  the  $25,901.^ 
60,  and  Cords  executed  the  release.  The 
release  recited  tbe  giving  of  the  mortgage, 
its  assignment  to  Cords,  the  payment  of  $25,- 
901.50,  and  declared  that  Cords  thereby  re- 
leased from  the  lien  of  the  mortgage  "all  of 
the  property  described  In  said  mortgage  lying 
sooth  of  the  following  line,  viz.:  Commenc- 
ing at  tbe  common  corner  of  sections  20,  21, 
28,  and  29,  in  township  9  north,  range  S2 
west,  San  Bernardino  base  and  meridian,  and 
extending  thence  easterly  to  a  point  in  the 
northwesterly  line  of  the  Tlnaqualc  rancho, 
which  point  is  situated  south  23  degrees  45 
minutes  west  and  distant  513.13  feet  from 
the  northwest  corner  of  said  Tlnaqualc 
rancho,  containing  seven  hundred  and  four 
and  Vioo  acres.  It  being  the  intention 
hereof  to  leave  ninety-two  and  ■■/loo  acres 
of  land  still  subject  to  the  lien  of  said  mort- 
gage." The  court  found,  and  the  evidence 
shows,  that  the  line  described  in  the  release 
was  the  same  line  as  that  described  in  the 
agreement,  although  the  release  does  not 
mention  the  redwood  post  marked  "T.  No.  1, 
P  P  P."  Goodwin  commenced  a  suit,  as  pro- 
.ylded  in  the  agreement,  against  one  Hansen, 
for  the  recovery  of  the  land  believed  to  be 


north  of  the  line  above  descrilJed,  but,  flndins 
that  the  fence  line  on  the  north  coincided 
with  tbe  north  line  of  the  land  mortgaged, 
tbe  suit,  at  the  request  of  Cords,  was  dis-. 
missed. 

Tbe  complaint  alleges  that  said  release 
and  agreement  were  executed  "under  a  mutu- 
al mistake  of  fact,  to  wit:  It  being  repre- 
sented by  the  defendant  J.  W.  Goodwin,  and 
believed  by  the  plaintiff,  that  there  was  an 
adverse  claim  to  that  portion  of  said  mort- 
gaged premises  lying  north  of  a  line  describ- 
ed in  said  partial  release  as  commencing  at 
the"  northwest  corner  of  section  28  "and  ex- 
tending thence  easterly  to  a  point  in  tbe 
northwesterly  line  of  the  Tlnaqualc  rancho, 
which  point  Is  situated  south  23°  45*  W.,  and 
distant  513.13  feet  from  the  northeast  corner 
of  said  Tlnaqualc  rancho,  containing  92.99 
acres,"  that  plaintiff  was  induced  to  and  did 
make  such  agreement  and  release  In  tbe  be- 
lief that  said  representations  set  forth  in  said 
agreement  were  correct,  but  that,  in  fact, 
there  is  not  and  never  has  been  any  adverse 
claim  to  any  of  said  mortgaged  premises,  and 
that  the  same  are  correctly  described  in  the 
said  agreement  of  July  18,  1008.  The  com- 
plaint, in  a  second  count,  alleges  that  the 
agreement  and  release  were  executed  with- 
out consideration.  A  third  count  alleges  tbe 
execution  of  the  mortgage  and  the  part  pay- 
ments aforesaid,  and  asks  foreclosure  thereof. 

With  respect  to  the  alleged  mistake  the 
findings  are  not  clear.  They  state  that  the 
agreement  and  release  were  not  executed  by 
the  parties  thereto  under  any  mutual  or  oth- 
er mistake  of  fact;  that  Goodwin  did  not 
represent,  nor  Cords  believe,  that  there  was 
an  adverse  claim  to  any  part  of  the  land 
mortgaged.  But  this  is  preceded  by  the  find- 
ing that  they  both  agreed  and  admitted  that 
all  of  the  tract  mortgaged  lying  outside  o£ 
the  said  fences  was  held  adversely  by  third 
parties,  but  that  nevertheless  they  "mutually 
doubted  whether  said  northerly  boundary 
thereof  coincided  with  said  northerly  fence 
line  as  shown  on  said  map  (made  by  Flour- 
noy),  or  ran  In  a  northeasterly  direction 
from"  the  northwesterly  corner  of  seAion  28, 
so  as  to  include  north  of  the  fence  tbe  whole 
or  a  part  of  the  remaining  92.99  acres,  and 
that  thereupon,  for  the  purpose  of  paying  for 
the  704.01  acres  received  in  possession  by 
Goodwin  and  resolving  said  doubt  as  to  tbe 
remainder  of  the  797  acres,  and  to  provide 
for  the  payment  for  aU  or  any  part  of  said 
remainder  if  any  part  thereof  lay  north  of 
said  described  line,  they  made  the  said  agree- 
ment The  finding  last  mentioned,  taken  in 
connection  with  the  contents  of  the  agree- 
ment and  release  and  tbe  finding  that  none 
of  the  land  lay  north  of  said  line,  are,  in  ef- 
fect, findings  that  the  agreement  and  release 
were  both  executed  under  a  mutual  mistake, 
and  that  the  mistake  consisted  in  the  com- 
mon belief  that  some  of  the  land  did  He  north 
of  tlie  described  Ilneb    This,  In  substance. 
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w»s  the  mistake  alleged.  If  the  court  Intend- 
ed to  And  otherwise,  such  finding  would  be 
contrary  to  the  effect  of  the  Instmments, 
(copied  with  the  ondlsputed  f&cts  proven  by 
the  evldwice.  We  must  therefore  consider 
the  case  on  the  theory  that  the  mistake  al- 
leged was  sufficiently  established,  and  that 
the  plaintiff  should  have  the  relief  he  would 
be  entitled  to  by  reason  of  that  fact 

The  court  also  found  that  the  mortgage 
and  any  and  all  indebtedness  thereby  secured 
had  been  and  la  fully  paid  and  satisfied,  that 
DO  part  of  the  land  described  therein  remain- 
ed subject  to  said  mortgage,  as  security  or 
otherwlBe,  and  that  the  release  and  agree- 
ment of  July  22,  1911,  were  executed  for  a 
valuable  consideration.  These  flndlnga  are 
challenged  by  the  plaintiff  on  the  ground  that 
tbey  are  contrary  to  the  evidence. 

[1]  The  mutual  agreements  of  the  respec- 
tlTe  parties,  that  of  Goodwin  to  immediate- 
ly pay  the  $26,801.60  and  begin  the  action 
against  the  claimants  of  the  land  lying  north- 
erly of  the  described  line,  and  that  of  Ck>rds 
to  release  from  the  mortgage  lien  all  land 
Ijin?  south  of  said  line,  were  sufficient  con- 
Eideratlon  to  uphold  the  agreement  and  re- 
lease if  they  had  been  freely  made  without 
mutual  mistake.  There  Is  no  merit  in  the 
claim  that  they  were  without  consideration. 

12]  The  important  and  controlling  question 
is  whether  or  not  the  finding  that  the  mort- 
gage is  satisfied  Is  supported  by  the  evidence. 
If  the  mortgage  is  satlsued,  the  case  Is  at 
an  end.  It  would  avail  nothing  to  the  plain- 
tiff to  have  the  release  reforhied  so  as.  to 
leave  a  part  of  the  land  unreleased,  if  the 
mortgage  itself  is  no  longer  of  any  force,  aa 
would  be  the  case  if  it  is  satisfied. 

The  foUowlug  propoaitlons  are  determina- 
tive of  the  question:  (1)  The  sale  of  the  land 
by  lUlniaiiii  to  Goodwin  was  a  sale  of  an  un- 
detenuined  area  of  land  by  the  acre  at  $150 
per  acre  for  the  quantity  conveyed  by  a  good 
and  sofficieut  title.  This  proposition  Is  es- 
tablished by  the  terms  of  the  agreement  of 
Hde  and  by  the  terms  of  the  agreement  and 
release  of  July  22,  1811.  The  parties  so  un- 
derstood it,  and  they  have  acted  accordingly. 
&)  Upon  Bucta  a  sale  the  purchaser  is  bound 
to  pay  only  for  the  laud  which  is  included 
within  tlie  tract  described,  at  the  agreed 
price  per  acre,  and  when  be  has  done  so  his 
debt  for  the  purchase  money  is  discharged. 
(3)  The  agreement  of  sale  Dound  Tillmann  to 
convey  by  good  title  and  to  deliver  possession 
to  the  purchaser.  In  such  a  case,  even  if  it 
Is  a  sale  in  gross,  the  vendor  cannot  recover 
the  purchase  money  for  any  part  of  the  land 
of  which  he  is  unable  to  give  the  purchaser 
the  possession.  As  to  such  part,  if  any,  there 
U  a  failure  of  consideration  of  the  mortgage, 
equivalent  to  a  satisfaction  pro  tanto. 

It  needs  no  argument  to. establish  the  pr<9- 
ooltioa  that  upon  the  sale  of  land  at  a  fixed 
prices  by  tbe  acre,  and  not  in  gross,  the  price 


to  be  paid  la  determined  by  tbe  number  of 
acres  actually  Included  in  the  tract  conveyed. 
"If  an  estate  be  sold  at  so  much  per  acre, 
and  there  is  a  deficiency  in  the  number  convey- 
ed, the  purchaser  wUl  be  entitled  to  a  compensa- 
tion." 1  Sugden  on  Vendors,  324  (Perkins'  edi- 
tion, 488). 

Upon  this  rule  Goodwin  is  entitled  to  a 
deduction  from  the  mortgage  to  the  extent 
that  there  is  a  shortage  in  tbe  number  of 
acres  included  in  the  tracts  described  there- 
in. The  tracts  consisted  of  government  sub- 
divisions which,  according  to  the  courses  and 
distances  set  forth  in  the  government  survey, 
embraced  an  area  of  796.76  acres.  Instead  of 
787  acres  as  stated  in  the  agreement  of  sale, 
a  discrepancy  too  small  to  be  worthy  of  no- 
tice. Section  28  by  that  survey  included  640 
acres.  The  survey  made  by  Plournoy  showed 
that  it  contained  only  626.28  acres. 

[3]  The  appellant  errs  in  his  claim  that  the 
number  of  acres  within  that  section  is  conclu- 
sively settled  by  the  government  survey,  and 
that  no  evidence  can  be  received  to  contradict 
It  In  that  respect.  Such  evidence  does  not  con- 
tradict the  record  survey,  within  the  meaning 
of  the  rule  forbidding  evidence  to  contradict 
writings.  It  merely  serves  to  show  that  the 
distances  given  in  the  survey  between  the 
monuments  at  the  respective  comers  of  the 
sections  are  not  accurate.  The  rule  is  that 
measurements  always  give  way  to  monu- 
ments, and  that  parol  evidence  can  always 
be  given  to  show  that  the  actual  distance  is 
different  from  the  distances  given  in  the 
notes  of  the  survey.  Code  C51v.  Proc.  $  2077. 
This  will  of  necessity  show  a  discrepancy 
between  the  actual  acreage  and  that  stated 
as  part  of  the  description. 
,  [4]  The  third  proposition  Is  also  well  estab- 
lished. Where  one  makes  an  agreement  of  sale 
binding  him  to  deliver  possession  to  the  pur- 
chaser, such  purchaser  is  entitled  to  i)oeses- 
sion  before  being  called  upon  to  pay  the  price. 
He  is  not  obliged  to  accept  a  mere  paper  title 
to  the  property  and  rely  upon  his  success  in 
an  action  for  possession  against  the  person 
holding  adversely.  Pierce  v.  Edwards,  150 
Cal.  653,  89  Pac.  600 ;  Benson  ▼.  Shotwell,  87 
Cal.  68,  25  Pac.  248,  681 ;  King  v.  Knapp,  69 
N.  T,  467;  Shrlver  v.  Shriver,  86  N.  T.  684; 
Tyson  V.  Byrick,  141  Pa.  318,  21  AtL  635,  23 
Am.  St.  Rep.  287;  Hays  v.  Hays,  126  Ind. 
82,  25  N.  E.  600,  11  I*  R.  A.  876. 

[fi]  The  shortage  in  section  28  accounts  for 
13.71  of  the  total  shortage  of  82.98  acres. 
Under  the  second  proposition  above  stated 
the  mortgagor  is  entitled  to  a  rebate  of  $2,- 
056.60  on  the  purchase  price  and  a  corre- 
sponding reduction  oh  the  mortgage  debt, 
by  reason  of  this  deficiency  in  the  area  of 
that  section. 

According  to  the  notation  (m  the  govern- 
ment survey,  there  should  have  been  156.76 
acres  of  land  In  the  subdivisions  of  section 
27  included  in  the  conveyance  and  mortgage, 
or,  in  round  numbers,  as  the  parties  stated  it, 
167  acres.   The  area  as  determined  by  Flonr- 
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Doy  would  leare  a  Shortage  of  70^8  acres  In 
the  several  tracts  lying  In  section  27  describ- 
ed In  the  deed  and  mortgage.  The  evidence 
shows  that  this  shortage  Is  cansed  by  the  en- 
croachment of  the  owner  of  the  adjoining 
Tlnaqualc  rancho  upon  the  easterly  side  of 
section  27.  Many  years  ago.  In  establishing 
the  boundaries  which  he  claimed,  the  owner 
of  that  rancho  set  fences  along  the  westerly, 
boundary  thereof  adjoining  section  27.  The 
evidence  Indicates  that  he  has  ever  since 
maintained  the  fences  on  the  line  thus  lo- 
cated. It  overlaps  the  boundaries  of  the  sub- 
divisions of  section  27  aforesaid  far  enough 
to  Include  this  shortage  of  79.28  acres.  This 
land  is  properly  within  the  lK>nnds  of  the  de- 
scriptions contained  in  the  mortgage,  but  the 
purchaser,  Goodwin,  has  never  obtained  pos- 
session thereof,  and  apparently  TlUmann  and 
Cords,  his  successor  In  the  mortgage,  are  un- 
able to  deliver  the  possession  thereof  to  him. 
Under  the  authorities  above  stated,  Goodwin 
Is  clearly  entitled  to  an  abatement  upon  the 
mortgage  debt  to  the  amount  of  this  short- 
age. A  case  precisely  in  point  is  Voorhees  v. 
De  Meyer,  2  Barb.  (N.  Y.)  37.  The  facts  were 
identical,  in  effect,  wltb  those  here  disclosed, 
and  the  decision  was  that  the  purchaser  was 
entitled  to  compensation  by  a  rebate  on  the 
purchase  price. 

[(]  These  two  discrepancies  completely  ac- 
count for  the  unpaid  portion  of  the  mortr 
gage  debt.  If  the  proper  parties  were  be- 
fore the  court,  so  that  the  decision  <m  the 
question  would  be  binding  on  all  persons 
concerned,  we  could  Justly  hold  that  the  find- 
ing that  the  mortgage  is  satisfied  is  sustained 
by  the  evidence.  The  difficulty  arises  from 
the  fact  that  the  owners  of  the  Tlnaqualc 
rancho,  who  are  In  possession  of  the  overlap 
included  within  the  mortgage  description, 
are  not  parties  to  the  action.  The  defend- 
ants have  acquired  the  record  title  to  the 
land  included  in  the  overlap,  but  have  not 
received  possession.  If  the  judgment  stands 
in  its  present  condition,  we  cannot  say  that 
the  defendants  may  not  hereafter  be  able  to 
obtain  possession  of  this  overlap.  The  mort- 
gage debt  is  not  fully  paid.  If  the  defend- 
ants should  succeed  In  obtaining  possession 
of  the  overlap,  or  If  the  plaintiff  should  suc- 
ceed in  procuring  It  for  them,  he  would  be 
entitled  to  enforce  his  mortgage  for  the  bal- 
ance thereof  unpaid  and  chargeable  to  this 
overlap  against  the  land  Included  in  the  over- 
lap. With  the  record  as  It  stands,  this  right 
cannot  be  preserved  to  blm.  The  evidence, 
it  may  be  observed,  Indicates  that  this  right 
is  barren  of  any  benefit,  and  that  he  would 
meet  with  inevitable  failure  because  of  the 
long-continued  adverse  possession  of  the  ad- 
joining owners.  But  this  cannot  be  conclu- 
sively determined  in  a  suit  in  which  the  ad- 
joining bwners  are  not  parties.  The  legal 
possibility  of  obtaining  possession  of  this 
land  must,  so  far  as  the  record  as  it  now 
stands  is  concerned,  remain  open.    The  mott> 


gage  is  not  absolutely  satisfied,  bat  oidy  con- 
ditionally so ;  that  is,  It  is  satisfied  so  far  as 
the  land  in  possession  of  the  defendants  is 
concerned,  but  it  remains  a  possible  lien  for 
the  proportional  part  of  the  balance  unpaid 
thereon  upon  the  laud  Included  in  the  overlap. 
The  finding  is  to  that  extent  unsupported  by 
the  evidence.  This  possibility  of  the  right  la 
not  of  sufficient  Importance  to  warrant  a  new 
trial  upon  all  the  Issues  In  the  case.  Nor  does 
it  make  It  necessary  that  the  Judgment  be 
vacated  with  respect  to  the  land  in  posses- 
sion of  the  defendants.  Upon  this  appeal 
from  the  order  denying  a  new  trial  we  can- 
not modify  the  Judgment  so  as  to  preserve 
this  possible  lien  to  the  plaintiff,  or  otii- 
erwlse  protect  the  respective  parties.  We 
can  only  make  a  limited  order  for  a  new 
trial  respecting  it.  In  order  to  make  a  new 
trial  as  to  the  overlap  and  the  mortgage  lien 
thereon  of  any  substantial  benefit  to  the 
parties,  it  Is  necessary  that  the  persons  in 
adverse  possession  thereof  be  made  parties 
to  the  action;  as  otherwise  no  Judgment  re- 
specting the  overlap  declaring  It  subject  to 
the  mortgage  would  be  of  any  benefit  to  the 
defendants  to  entitle  them  to  possession,  or 
to  the  plaintiff  to  entitle  him  to  foreclose. 
If  those  persons  have  not  acquired  adverse 
title  by  prescription  or  otherwise,  the  over- 
lap found  to  exist  would  be  subject  to  the 
mortgage.  If  they  have  such  title,  of  course 
no  Judgment  could  be  given  against  them. 
Substantial  Justice  can  be  done  with  respect 
to  this  overlap  by  directing  a  new  trial  of 
the  case  with  respect  thereto,  providing  the 
plaintiff  shall  bring  In  the  persons  In  posses- 
sion thereof  as  parties  to  the  action,  so  that 
they  may  be  bound  thereby,  and  allowing 
the  judgment  to  stand  as  It  is  with  respect 
to  all  of  the  land  In  the  possession  of  the 
defendant  As  the  plaintiff  had  notice  that 
other  persons  had  possession  and  claimed 
title  to  the  land  lying  easterly  of  said  fence, 
before  he  began  this  action,  and  did  not 
make  them  parties,  he  should  not  recover 
costs  on  this  appeal  because  of  the  limited 
reversal  of  the  order. 

The  order  denying  a  new  trial  is  afilrmetl 
so  far  as  It  affects  the  land  described  in  the 
mortgage  and  lying  westerly  of  the  line  of 
the  fence  surveyed  by  Floumoy  In  1910  as 
the  westerly  line  of  the  Tlnaqualc  rancho. 
With  respect  to  the  land  described  In  the 
mortgage  lying  easterly  of  said  fence,  the 
order  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial.  Upon  such  new  trial  the 
court  below  Is  directed  to  allow  the  pleadings 
to  be  amended,  to  bring  In  as  new  parties  the 
persons  claiming  the  said  overlap,  and  there- 
upon to  determine  whether  or  not  the  present 
defendants,  in  virtue  of  their  title  derived 
from  Tlllmann,  are  entitled  to  possession  of 
said  overlap,  and.  If  it  concludes  that  they 
are  so  entitled,  to  enforce  said  mortgage 
against  the  land  by  foreclosing  the  same  for 
the  amount  of  land  included  in  the  overlap 
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at  the  agreed  price  of  |1B0  per  acre.  It  la 
farther  ordered  that  each  party  ghiiU  pay  his 
own  coats  upon  this  appeal. 

We  coacxiT:  8LOSS,  J. ;  UlWJJOB,  J. 


I^SSBN  V.  SOUTHERN  PAO.  CO. 
(U  A.  3794.) 

(Supreme  Gonrt  of  California.    July  15,  1916.) 

L  NeOUGENCB    ^3>101— EillFLOTVSa'    LlABIL- 

nr  Act — Cortbibxttobt  Nequqence. 

8Bv  the  Employers'  Ldability  Act  (St.  1911, 
.  796),  contributory  n^Ugence  of  an  employ* 
oes  not  bar  hie  recovery  against  the  employer 
for  personal  injuries,  If  It  is  sUght  and  that 
o{  the  employer  and  fellow  servant  groaa  in 
comparison;  and  the  jury  may  diminish  the 
damages  according  to  the  portion  of  negligence 
chargeable  to  the  employ*. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent.  Dig.  U  85,  163,  164,  167;  Dec.  Dig.  «=» 
lUl ;    Damages,  Cent.  Dig.  |  371.] 

2.  Masiek   ard    Sebvant    «=>146— iNJrnuxs 
TO  Sebvast— Neglioekce. 

Where  a  railroad's  agent,  or  a  fellow  serv- 
ant of  a  machinist's  helper  in  the  road's  round- 
booae,  left  a  cold  chisel  about  two  feet  from 
the  edge  of  the  locomotive  pit,  where  chisels 
vere  never  placed  for  any  proper  purpose  con- 
nected with  the  work,  there  being  a  rule  of  the 
company  that  chisels  not  in  use  should  be  put 
in  a  box,  it  was  an  act  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  284;   Dec.  Dig.  <S=>146.] 

3.  Mastkb   and   Sebvakt   <»=3289(22)— Ihjit- 

BIES  TO  SBBVART— QUESIIOK  OF  FaOT. 

In  an  action  against  a  railroad  by  a  ma- 
diinist's  helper  employed  in  the  road's  round- 
house, whether  plaintiff  was  guilty  of  contribu- 
tory negligence  in  failing  to  observe  a  cold 
chuel  on  the  floor  near  the  edge  of  a  locomo- 
tive pit.  upon  which  he  dropped  a  steel  "bind- 
er," causing  the  chisel  to  fly  up  and  strike  his 
eye,  was  a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Idaster  and 
Servant,  Cent.  Dig.  S  1113;  Dec.  Dig.  <8cs> 
288(22).] 

4.  TsiAi.   «=3l65— NonsciT— Infebenceb   fob 

PL.AINTIFr. 

In  deciding  a  motion  for  nonsuit,  every  fa- 
vorable inference  fairly  dedudble  from  the  evi- 
dence produced  mnst  be  considered  as  facts 
proved  in  plaintiff's  favbr  and  any  substantial 
evidence  tendinj;  to  prove  all  facts  in  issue  con- 
stituting plaintiff's  cose  entitles  him  to  go  to 
the  jory  H>r  a  verdict  on  the  merits. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  H  373,  374 ;   Dep.  Dig.  iSsiieS.] 

&  Mabisb  and  Sebvant  «s>286<8),  280(22)— 
Injusiks  to  Sebvant— Liabiutt  of  Mas- 
tkb—QtmsnoN  FO«.  Jubt. 
In  an  action  against  a  railroad  by  its  round- 
honse  niacbinist's  helper  for  injuries   received 
when  he  dropjped  a  "binder"  on  a  cold  chisel, 
causing  it  to  fly  np  and  strike  him  in  the  eye, 
destroying  the  sight,  defendant's  negligence  and 
degree    of    plaintiira    contribntoTy    negligence 
ieM  for  the  Jnry. 

[Ed.  Note.— E^r  other  eases,  see  Master  and 
Servant,  Cent.  Digt  H  1010.  1118;  Dec  Dig. 
«=»288(^,  288(22).! 

Depcutment  1.  Appeal  from  Superior 
Court,  IXM  Angeles  County;  J.  P.  Wood, 
Jsdge. 

Action   by   John.  F.   Lassen   against   the 


Southern  Pacific  Company.  From  a  jndgment 
for  defendant  on  granting  of  its  motion  for 
nonsuit,  plalntur  appeals.     Reversed. 

Riddle  &  Cberoske,  of  Los  Angeles,  for  ap- 
pellant Henry  T.  Gage,  W.  I.  Foley,  W.  I. 
Gilbert,  J.  W.  McKinley,  and  R.  0.  Gortner, 
all  of  Lob  Angeles,  for  respondent 

SHAW,  J.  The  defendant's  motion  for  a 
nonsuit  was  granted,  and  Judgment  was 
thereupon  given  in  its  favor.  The  plaintiff 
appeals. 

The  complaint  alleges  that  the  plaintiff 
was  employed  by  the  defendant  In  the  ca- 
pacity of  machinist's  helper  In  the  defend- 
ant's roundhouse  in  the  city  of  Los  Angeles; 
that  on  August  8,  1912,  while  so  employed, 
the  plaintiff  was  directed  by  the  machinist, 
under  whose  supervision  he  worked,  to  re- 
move a  certain  "binder,"  a  large,  heavy  piece 
of  steel  used  in  repairing  a  locomotive,  from 
one  part  of  the  roundhouse  to  and  alongside 
of  the  pit  In  which  the  machinist  was  work- 
ing and  over  which  a  locomotive  was  stand- 
ing ;  that  he  proceeded  to  do  so  by  dragging 
'the  binder  and  upon  arriving  at  the  said  pit 
the  plaintiff  dropped  the  end  of  the  binder 
held  by  him  to  the  floor,  where  it  struck  the 
end  of  a  steel  chisel  causing  the  chisel  to  fly 
upward  and  strike  the  plaintiff  In  his  left 
eye,  totally  destroying  his  sight  therein;  that 
said  chisel  bad  been  by  the  defendant,  or 
some  of  its  oBicers  or  agents,  negligently  and 
carelessly  dropped,  laid,  or  left  at  the  place 
from  whence  it  struck  the  plaintiff. 

There  was  a  trial  by  Jury,  and  at  the  close 
of  the  plaintiff's  testimony  the  defendant 
filed  a  motion  for  nonsuit,  which  was  grant- 
ed by  the  court.  Judgment  thereafter  being 
entered  that  plaintiff  recover  nothing  in  his 
action  and  that  defendant  recover  from  the 
plaintiff  its  costs. 

[1]  We  think  the  court  below  erred  In 
granting  the  motion  for  nonsuit  At  the  time 
of  the  injury  cMuplalned  of  the  Elmployera' 
Liability  Act  of  1811  was  in  force.  Stats. 
1911,  p.  796.  That  statute  abolished  the  pre- 
viously available  defenses  of  an  employer,  In 
an  action  by  an  employ*  for  damages  from 
personal  Injuries,  that  the  plaintiff  had  as- 
sumed the  risk  of  the  hazard  from  which  he 
was  injured,  and  that  the  injury  was  caused 
by  the  negligence  of  a  fellow  servant  Con- 
sequently, the  case  must  be  decided  upon  the 
principle  that  the  employer  was  responsible 
for  the  negligence  of  bis  ^nployte  when  such 
negligence  caused  injury  to  another  of  bis 
employes,  and  for  all  injuries  caused  by  dan- 
gers arising  from  the  woric  Itself  or  from  the 
place  where  it  is  carried  on.  That  statute 
also  provided  that  contributory  negligence  of 
the  employ^  should  not  bar  his  recovery  If 
it  was  slight  and  that  of  the  employer  or  fel- 
low servant  was  gross,  in  comparison,  and 
that  in  such  cases  the  Jnry  may  diminish  the 
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damages  according  to  tbe  proporUon  of  negli- 
gence chargeable  to  the  employ^. 

The  "binder"  referred  to  was  a  piece  of 
steel  nearly  4  feet  long,  4  Inches  thick,  5 
inches  wide,  and  weighed  180  pounds.  The 
plaintiff  moved  this  binder  along  the  floor  of 
the  roundhouse  from  the  place  where  it  lay, 
0  feet  from  the  locomotive  pit,  to  a  place  by 
the  side  of  the  pit  some  18  Inches  or  2  feet 
therefrom,  where  it  could  be  easily  reached 
when  needed  by  persons  working  in  the  pit. 
He  did  this  by  holding  one  end  in  his  hands 
a  foot  above  the  floor  and  allowing  the  other 
end  to  drag  along  the  floor.  When  be  reach- 
ed the  desired  place  he  let  go  of  the  binder, 
dropping  the  end  he  was  holding  to  the  floor. 
It  fell  upon  the  beveled  end  of  a  cold  chisel 
lying  there,  causing  the  chisel  to  fly  upward 
and  strike  his  eye,  inflicting  the  injury  com- 
plained of.  The  place  was  not  well  lighted, 
the  floor  and  the  chisel  were  both  of  a  dark 
color  and  he  did  not  see  the  chisel.  He  did 
not  know  it  was  there.  The  machinist  used 
such  chisels  In  his  work  upon  and  under  the 
locomotive  while  in  the  i^t  It  was  the  rule 
that  when  not  in  use  the  chisels  were  put  In 
a  box  kept  for  that  purpose.  Sometimes, 
during  hours  of  work,  they  would  be  laid  on 
the  edge  of  the  pit,  within  12  inches  thereof, 
so  as  to  be  reached  conveniently  from  the 
pit  when  wanted.  All  this  the  plaintiff  knew. 
The  end  of  the  binder  was  dropped  at  a 
place  from  18  Inches  to  2  feet  from  the  edge 
of  the  pit.  The  evidence  would  have  justified 
a  finding  that  It  was  2  feet  away,  and  that 
such  chisels  were  never  placed  that  far  away 
for  any  proper  purpose  connected  with  the 
work. 

[2-5]  If  an  agent  of  the  defendant,  or  a 
fellow  servant  of  the  plalntlfl^  in  the  service 
of  the  defendant,  left  the  chisel  at  that  place, 
It  was  clearly  an  act  of  negligence.  The 
Jury  could  reasonably  have  Inferred  that  it 
had  been  carelessly  left  there  by  a  fellow 
servant  Its  presence  there  made  the  place 
dangerous  for  the  work  the  plaintiff  was  do- 
ing, as  the  event  fully  proved.  Under  the 
law  as  fixed  by  said  statute,  the  plaintiff  did 
not  assume  the  risk  of  Injury  therefrom,  and 
the  defendant  Is  not  excused  by  the  fact 
that  a  fellow  servant  may  have  carelessly 
left  it  there.  If  the  plaintiff  was  guilty  of 
contributory  negligence  In  failing  to  observe 
the  chisel,  it  was  a  question  of  fact  for  the 
Jury.  If  it  so  found,  the  Jury  might  reason- 
ably have  concluded  that  such  contributory 
negligence  was  slight  and  that  the  negligent 
act  of  leaving  the  chisel  there  was  gross  by 
comparison,  in  which  case  the  plaintiff  would 
have  been  entitled  to  a  verdict  In  deciding 
a  motion  for  a  nonsuit  "every  favorable  In-, 
ference  fairly  dedudble  from  the  evidence 
produced  'must  be  considered  as  facts'  prov- 
ed" in  favor  of  the  plaintiff.  If  there  Is  any 
substantial  evidence  tending  to  prove  all  the 
facts  in  Issue  constituting  the'  plaintiff's  case. 


he  Is  entitled  to  kave  tbe  case  go  to  the  Jury 
for  a  verdict  on  the  merits.  Estate  of  Arn- 
old, 147  CaL  686,  82  Pac.  252;  Davis  v. 
Crump,  162  CaL  615,  123  Pac.  294.  Applying 
these  tules  it  is  clear  that  the  case  should 
have  been  submitted  to  the  Jury  for  its  deci- 
sion. There  was  substanttal  evidence  of  all 
the  facts  above  stated,  as  well  as  of  the  other 
facts  alleged  by  plaintiff. 
The  Judgment  is  reversed. 

We  concur:    SLOSS,  J.;  LAWLOR,  J. 


AYERS  et  aL  v.  SOUTHERN  PAa  B.  CO. 
et  aL    (L.  A.  S768.) 

(Supreme  Court  of  California.    July  15,  1916. 
Rehearing  Denied  Avg.  14,  1916.) 

1.  Fbauo  <S=>12— Xokpkbfokhahok  or  PsoK- 

iSE— Statute. 
Under  Civ.  Code,  S  1572,  subd.  4,  defining 
actual  fraud,  breach  of  a  railroad's  promise 
'*ttaat  no  intoxicating  liquor  would  ever  be  sold 
or  given  away"  in  a  town  which  it  wag  develop- 
ing did  not  amount  to  actionable  fraud,  since 
the  making  of  a  promise  does  not  constitute 
fraud  unless  it  is  made  without  any  intention 
of  performing  it 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  14;    Dec.  Dig.  <S=»12.] 

2.  Fbaud    ®=342— False   Repbesesttatioks— 
Pleading. 

In  pleading  false  representations  as  fraud, 
allegations  that  a  promise  was  made  without 
any  intention  of  performing  it  or  that  it  was 
made  with  the  intent  to  deceive  or  d^raud  the 
plaintiff,  or  to  induce  her  to  buy  the  properly, 
are  necessary. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  39;    Dec.  Dig.  «=>42.] 

3.  Vendob   and   Pubchaskb   «=>79— Faubb 
Repbesehtationb— Staieuknt  as  to   Fu- 

TUBK. 

A  railroad's  statement  that  intoxicating  liq- 
uors would  never  be  sold  or  given  away  in  a 
town  in  which  it  was  seeking  to  sell  lota  did 
not  constitute  a  binding  contract  with,  or  war- 
ranty to,  a  buyer  of  lots  that  the  future  should 
be  according  to  the  prophecy,  or  a  basis  for  aa 
action. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  7,  8,  127-131;  Dec 
Dig.  «=»79.J 

4.  Evidence  <g=>441(8)— Pabol  'ESnmaiat  Ap- 

FEOTINQ    WbITINGS--STATUTE. 

Under  Code  Civ.  Proc  {  1866,  providing 
that  a  written  agreement  is  to  be  considered  as 
containing  all  the  terms,  and  that  no  other  evi- 
dence can  be  ^ven,  except  where  a  mistake  in 
writing  is  in  issue,  the  agreement's  validity  i» 
in  dispute,  or  where  it  is  necessary  to  explain 
an  extrinsic  ambiguity,  or  to  establish  illegality 
or  frand,  in  an  action  against  a  railroad  for  its 
failure  to  prevent  the  keeping  of  saloons  and 
the  sale  of  liquors  in  a  town  which  it  has  been 
developing  and  in  which  it  had  sold  lots  to 
plaintiff,  testimony  that  the  road's  agent,  dur- 
ing the  negotiations  attending  the  sale,  said 
there  would  never  be  any  liquor  sold '  in  the 
town,  etc.,  which  was  the  only  evidence  of  the 
undertaking  relied  on,  was  inadmissible,  where 
the  written  agreement  for  the  sale  of  the  lots 
and  the  deed  contained  no  stipulation  or  un- 
dertaking on  the  part  of  the  railroad  that  it 
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would  nudcrtak*  to  prtvent  the  nle  of  iatozl- 
cants  fore-ver  or  at  all  in  tlie  town. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  H  ITlft  1778,  2082;  Dec.  Dig.  «e=» 
441(«.] 

5.  Etidkhcb  <   ill3(l)— Pahoi.  Bvidsnob  Ar. 

racniCO     WUTINOS— COLI^TBBAI.    Maxtbbb. 

To  joatUr  the  admiaalon  of  parol  evidence 
of  a  contract  between  parties  who  hare  made 
an  agreement  in  writing  on  the  irround  that  it 
is  collateral.  It  mast  be  upon  a  subject  distinct 
from  that  to  which  the  snbject  relates. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  i  2048;   Dec.  Dig.  «=)44S(1).] 

6.  Pbihcipai,  and  Aoent  «=>103(12)— Scofk 

OF  AUTHOBITT— AOKNT  TO  SMX. 

Tlie  agent  to  sell  lots  in  a  town  for  a  raU- 
road,  authorised  to  sell  on  such  terms  and  con- 
ditions as  the  road  should  instruct  him  to  make, 
vas  not  authorized  to  agree  for  the  road  to  for- 
ever prevent  the  sale  of  Intoxicanta  by  any  and 
all  persons  within  the  area  of  the  town. 

[Bd.  Note.— For  other  cases,  see  Principal 
and  Agent.  Cent  Dig.  {  200;  Dec.  Dig.  ^=> 
103(12).]  '•'••• 

Department  1.  Appeal  from  Superior  Court, 
Kern  Count; ;  Paul  W.  Bennett  and  Howard 
A.  Peara,  Judges. 

Action  by  Charlotte  X!.  Ayers  and  another 
against  the  Southern  Pacific  Ballroad  Com- 
pany and  others.  From  a  Judgment  for 
plalntUTs,  an  order  denying  defaidants  a 
new  trial,  and  an  order  denying  defendants' 
motion  fbr  a  Judgment  on  the  findings,  the 
named  defendant  appeals.  Judgment  and 
orders  reversed. 

Frank  McOowan,  Frank  Thnnen  and  Wm. 
M.  Singer,  all  of  San  Francisco  (WlUlam 
Singer,  Jr.,  of  San  Francisco,  of  counsel),  for 
appelant.  Street  &  Street,  of  Oakland,  and 
Charles  Del  Bondlo,  of  Xaft,  for  respimdenta 

SHAW,  J.  Tbree  appeals  by  the  defend- 
ants are  presented  by  the  record,  one  from 
the  Judgment,  a  second  from  an  order  deny- 
ing a  new  trial,  the  third  from  an  order  de- 
nying defendants'  motion  for  a  Judgment  on 
the  findings.  The  Judgment  is  against  the 
Southern  Pacific  Railroad  Company  alone. 

The  conqjlalnt  puri)orts  to  state  a  cause 
of  action  for  damages  to  plaintiffs'  busi- 
ness and  property,  arising  from  the  failure 
of  the  defendants  to  prevent  the  keeping  of 
saloona  and  the  sale  of  liquors  in  the  town 
wherein  the  property  of  plaintiffs  was  situ- 
ated. We  will  now  state  the  allegations  of 
fact  upon  which  the  claim  is  predicated. 

The  defendant  Southern  Pacific  Railroad 
Company,  being  the  owner  of  a  tract  of  land 
in  Kern  county,  laid  It  off  into  blocks,  lots, 
and  streets,  called  it  the  town  of  Moron,  and 
filed  a  map  thereof  in  the  office  of  the  coun- 
ty recorder  on  July  1,  1909.  It  then  adopt- 
ed and  made  public  "a  general  scheme  or 
plan"  that  no  alcoholic  liquors  "should  ever 
be  sold  or  kept  for  sale  or  given  away  up- 
on any  of  the  lands'*  situated  within  said 
town,  and  that  no  part  thereof  should  be 
sold  or  conveyed,  except  ut>on  a  covenant 
and  condition  inserted  In  the  agreement  or 


deed,  as  a  part  of  Its  consideration,  by  the 
purchaser,  his  heirs,  successors,  or  assigns, 
that  no  alcoholic  liquors  should  ever  be  sold, 
kept  for  sale,  or  given  awa;  thereon,  and 
that  a  breach  of  the  condition  should  work 
a  forfeiture  and  a  reverter  to  said  company. 
This  general  scheme  or  plan  was  carried 
out,  and  every  deed  and  agreement  of  sale 
of  every  lot  or  parcel  of  land  sold  within 
said  town  contained  the  covenant  and  condi- 
tion subsequent  above  stated.  Said  compa- 
ny, through  Its  agents,  engaged  In  the  sale 
of  said  lots,  "represented  and  stated  to  plain- 
tiffs that  It  was  the  general  scheme  and 
plan  of  the  defendants  in  laying  out  and 
platting  said  town  of  Moron  that  no  ln> 
toxlcating  liquor  should  ever  be  sold  or  giv- 
en away  therein,  and  that  no  intoxicating 
liquor  would  ever  be  sold  or  given  away 
therein,"  and  that  a  covenant  would  be  in- 
serted In  every  deed  and  agreement  of  sale,, 
as  above  stated.  The  plaintiff  Charlotte  E. 
Ayers  Is  the  real  party  In  interest,  C.  W. 
Ayers  being  Joined  as  plaintiff  solely  because 
he  Is  her  husband.  Believing  said  repre- 
sentations and  relying  thereon,  she  bought- 
seven  lots  io  MoroiL  Believing  that  said 
liquor  covenant  was  binding  upon  every  pur- 
chaser of  a  lot,  "and  that  defendants  would 
enforce  said  covenants  and  not  permit  any 
purchaser  or  owner  of  any  lot  within  said 
town  of  Moron  to  sell  or  give  away  any  In- 
toxicating liquors  therein,  and  relying  on. 
said  representations  and  statements  of  de- 
fendants," she  erected  a  hotel  on  her  said 
lots,  furnished  it,  and  on  June  16,  1910,  en- 
gaged in  the  hotel  business  therein,  and  has 
ever  since  continued  in  said  business.  In 
January  and  February,  1911,  several  saloons 
and  a  restaurant  were  estabUshed  in  said 
town  by  divers  persons  on  lots  sold  by  said 
company  by  deed  containing  the  aforesaid 
covenants  and  conditions,  and  the  business 
of  selling  intoxicating  liquors  has  ever  since- 
been  carried  on  In  said  saloons,  in  violation- 
of  said  covenants  and  conditions,  and  with 
the  "full  knowledge,  consent,  and  permis- 
sion of  said  defendants."  The  said  restau- 
rant has  been  and  is  conducted  as  a  place 
where  intoxicating  liquors  are  sold,  and  It 
has  caused  a  loss  of  patronage  to  said  plain- 
tiff in  her  hotel  dining  room,  to  her  damage 
In  the  sum  of  $5,000.  The  saloons  have 
caused  people  to  leave  plaintiff's  hotel  and 
patronize  the  saloons  and  restaurant  afore- 
said. By  reason  of  said  withdrawal  of  pat- 
ronage from  plalntlCTs  hotel  she  Is  unable  to 
sell  her  property,  and  by  reason  of  the  keep- 
ing of  said  saloons  plaintiff's  property  has 
depreciated  in  value  to  her  damage  in  the 
sum  of  !P25,000.  Defendants,  though  often 
requested  by  plaintiff  so  to  do,  have  failed 
and  refused  to  prohibit,  stop,  prevent,  and 
enjoin  said  persons  from  selling  intoxicating 
liquors  in  said  town  of  Moron.  The  court 
below  found  these  allegations  to  t>e  true  in- 
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the  main,  and  assessed  the  plaintiff's  damage 
from  loss  of  patronage  In  her  hotel  at  $6,000, 
and  from'  depreciation  In  the  value  of  her 
property  at  $16,000.  The  judgment  was  for 
$20,000. 

[1, 2]  The  charge  that  the  defendant  repre- 
sented to  plaintiff  that  It  was  Its  general 
plan  that  no  intoxicating  liquors  should  be 
sold  in  Moron  and  that  the  covenant  to  that 
effect  should  be  inserted  in  each  deed  and 
agreement  amounts  to  nothing  as  a  basis 
for  the  action,  for  these  were  not  false  rep- 
resentations. The  things  occurred  in  accord- 
ance with  the  representations. 

The  only  other  representation  was  in  re- 
gard to  the  future;  that  is,  "that  no  intoxi- 
cating liquor  would  ever  be  sold  or  given 
away"  in  said  town.  Even  if  this  be  re- 
garded as  a  promise,  rather  than  a  predic- 
tion, and  a  promise  which  was  not  fulfilled, 
or  of  which  performance  was  refused,  it  does 
not  amount  to  fraud.  The  making  of  a 
promise  does  not  constitute  fraud  unless  it 
is  made  without  any  intention  of  perform- 
ing it.  Civ.  Code,  i  1672,  subd.  4.  "The 
mere  failure  to  perform  the  covenant  does 
not  relate  back  to  and  render  the  same 
fraudulent"  Lawrence  v.  Gayetty,  78  CaL 
131,  20  Paa  384,  12  Am.  St.  Rep.  29.  It  is 
not  alleged  that  the  so-called  promise  was 
made  without  any  intention  of  performing 
It,  nor  even  that  it  was  made  with  intent  to 
deceive  or  defraud  the  plaintiff,  or  to  induce 
her  to  buy  the  property.  Such  allegations 
are  necessary  in  pleading  false  representa- 
tions as  fraud.  Heller  v.  DyervlUe  Mfg. 
Co.,  116  Cal.  133,  47  Pac.  1016.  The  com- 
plaint cannot  be  sustained  on  the  ground 
that  it  states  a  cause  of  action  for  damages 
produced  by  fraud  or  deceit.  Feeney  v. 
Howard,  79  CaL  528,  21  Pac.  984,  4  L.  R.  A. 
826,  12  Am.  St  Rep.  162;  Woodroof  v. 
Howes,  88  Cal.  190,  26  Pac.  111. 

[3]  The  complaint  does  not  allege  that  the 
statement  "that  no  intoxicating  liquor  would 
ever  he  sold  or  given  away"  in  the  town  of 
Moron  was  made  as  a  promise  or  agree- 
ment literally  the  allegation  means  only 
tliat  the  defendant  merely  stated  it  as  a  fact 
that  would  occur  or  as  a  matter  of  opinion 
and  prophecy.  In  neither  case  would  such  a 
statement  constitute  a  binding  contract  or 
warranty  that  the  future  should  be  accord- 
ing to  the  prophecy  or  a  basis  for  an  action. 
Rendell  v.  Scott  70  Cal.  514,  11  Pac.  779; 
Holton  v.  Noble,  83  Cal.  7,  23  Pac.  68;  Noun- 
nan  V.  Sutter  County  L.  Co.,  81  CaL  6,  22 
Pac.  815,  6  L.  R.  A.  219. 

[4]  Conceding,  however,  that  it  may  be 
taken  as  an  allegation  that  the  Southern  Pa- 
ciiic  Railroad  Company  thereupon  entered 
into  an  undertaking  or  contract  that  no  in- 
toxicating liquor  would  ever  be  sold  or  giv- 
en away  in  said  town,  we  are  met  with  the 
objection  that  there  was  no  legal  evidence 
to  support  the  allegation.  The  only  evidence 
offered  consisted  of  declarations  made  by  the 


agent  of  the  railroad  company  to  the  plain- 
tiffs at  the  time  of  making  the  sale  to  Mrs. 
Ayres  of  two  of  the  lots.  One  S.  0.  Blrcb- 
ard  was  appointed  by  the  Southern  Pacific 
Railroad  Company,  as  its  agent  to  effect  the 
sale  of  the  lots  in  Moron.  His  appointment 
was  in  writing.  It  authorized  him  to — 
"make  eamegt  and  active  effort  to  effect  the 
sale  of  such  lota  at  the  prices  and  upon  the 
terms,  and  subject  to  su^  agreements  and  con- 
ditions and  reatrictionB  as  the  railroad  company 
may  instruct" 

The  method  of  sale  adopted  was  that  each 
person  desiring  to  purchase  a  lot  should 
sign  a  written  application  to  the  railroad 
company  to  become  such  pnrdiaser,  the  ap- 
plication would  then  be  forwarded  to  the 
general  office  of  the  railroad  company  at  San 
Francisco  for  approval,  and,  if  approved, 
would  be  returned  to  Birchard.  An  agree- 
ment for  the  sale  would  then  be  prepared  and 
signed  by  the  railroad  company  and  the 
purchaser,  providing  that  upon  payment  of 
the  price  the  railroad  company  would  execute 
a  deed  to  said  purchaser.  The  forms  of 
applications  for  purchase  were  prepared  and 
printed  by  the  railroad  company,  and  were  by 
It  furnished  to  Birchard.  The  purchase  by 
the  plaintiff  Charlotte  E.  Ayers  of  lots  in 
Moron  was  made  in  this  way.  The  applica- 
tion signed  by  the  plaintiff  was  not  intro- 
duced in  evidence,  and  its  contents  do  not 
appear  in  the  record.  There  is  no  evidence 
that  the  tmdertaking  alleged  was  contained 
therein,  as.  Indeed,  it  could  not  be,  since  it 
was  signed  only  by  the  purchaser.  Ttxe 
agreement  signed  by  both  parties  declared 
that  as  a  part  of  tlie  consideratlan  of  the 
sale,  it  was  made  subject  to  the  condition, 
that  no  Intoxicating  liquor  "shall  ever  be  sold 
or  kept  for  sale  or  given  away  upon  said 
premises,"  upon  the  penalty  of  forfeiture  and 
reversion  of  title  to  the  company  in  case  of 
a  breach  thereof,  and  that  said  condition  and 
covenant  should  be'  written  into  the  deed  and 
should  run  with  the  land.  These  provisions 
were  also  inserted  in  the  deed  executed  by 
the  railroad  company  to  the  plaintiff  in  pur- 
suance of  said  sale.  Neither  the  agreement 
nor  the  deed  contained  any  stipulation  or  un- 
dertaking on  the  part  of  the  railroad  com- 
pany that  it  would  undertake  to  prevent  the 
sale  of  Intoxicating  liquors  forever,  or  at  all, 
in  the  town  of  Moron.  O.  W.  Ayers  testified 
that  Birchard,  during  the  negotiations  at- 
tending the  sale,  said — 
"that  there  never  would  be  any  liquor  sold  in 
the  town  of  Moron;  that  it  was  intended  and 
purposed  to  be  a  dry  town,  that  no  liquor  would 
be  allowed  to  be  sold  under  any  circumstances 
by  anybody." 

This  statement  Is  the  only  evidence  of  the 
undertaking  relied  on.  It  was  admitted  over 
the  objection  of  the  defendants  that  Birch- 
ard had  no  authority  to  enter  Into  such  an 
agreement  on  behalf  of  the  railroad  com- 
pany, and  that  it  was  Incompetent  to  vary  an 
agreement  in  writing  by  evidence  of  such 
declarations.    Tliat  it  was  InadmtwrtMe  over 
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these  objections  la  dear.  It  comes  wlttain 
the  rule  of  section  1856  of  the  Code  of  Civil 
Procedure  that  "when  the  terms  of  an  agree- 
ment hare  been  reduced  to  writing  by  the 
parties.  It  la  to  be  considered  as  containing 
all  those  terms,"  and,  therefore  that  between 
the  parties  "no  evidence  of  the  terins  of  the 
agreement  other  than  the  contents  of  the 
writing"  can  be  given.  The  section  states 
the  exceptions  to  the  rule.  They  are  that 
parol  evidence  is  admissible  for  some  pur- 
poses where  a  mistake  or  Imperfection  In  the 
writing  is  In  Issue,  or  its  validity  is  In  dis- 
pute, or  where  it  Is  necessary  to  explain  an 
extrinsic  ambiguity,  or  to  establish  illegality 
or  fraud.  This  case  does  not  oome  within 
any  of  the  exceptions. 

[S]  The  so-called  agreement  that  sales  of 
liquor  should  never  take  place  in  Moron  was 
essentially  a  warranty  regarding  the  perma- 
nent advantages  of  the  property  sold.  Such  a 
warranty,  if  made,  would  be  a  part  of  the 
contract  of  sale  and  not  collateral  thereto. 
To  Justify  the  admission  of  parol  evidence  of 
a  contract  between  parties  who  have  made 
an  agreement  in  writing,  on  the  ground  that 
It  Is  collateral,  it  must  be  npon  a  subject 
distinct  from  that  to  which  tiie  writing  re- 
lates. Germain  Fmlt  Ca  v.  Armsby  Co.,  153 
CaL  684,  86  Pac.  319.  Here  the  written 
agreement  itself  speaks  on  the  subject  of  the 
sale  of  Intoxicating  liquors,  and  provides 
that  none  shall  ever  be  sold  <m  the  premises 
described.  To  add  to  this  provision  the  fnr- 
tber  8tipulatl(»i  that  none  should  ever  be 
sold  In  the  entire  town  of  Moron  and  that 
the  railroad  company  should  see  that  none 
was  ever  sold  there,  would  be  to  add  by 
parol  to  a  written  agreement  whldi  on  its 
face  purports  to  be  complete  upon  that  sub- 
ject, and  which,  nnder  section  1856,  Is  pre- 
sumed to  embrace  all  the  terms  agreed  on. 
Such  evidence  is  inadmissible.  Harrison  v. 
McCormick.  89  CaL  3S0,  26  Pac.  830,  23  Am. 
St  Rep.  469 ;  Germain  F.  Co.  v.  Armsby  Co., 
snpra ;  Gardiner  v.  McDonogh,  147  Cal.  ^19, 
81  Pac.  964;  Empire  I.  Co.  v.  Mort,  169  Cal. 
739,  147  Pac.  960;  Johnson  v.  Bibb  L.  Co., 
140  CaL  99,  73  Pac.  730. 

The  case  does  not  qome  within  the  rule  of 
such  cases  as  Slrers  v.  Slvers,  97  Cal.  521, 
32  Pac  571,  and  Whlttler  v.  Home  Savings 
Bank.  161  Cal.  817,  119  Pac.  92,  cited  by 
respondent,  that  evidence  of  a-  contract  in 
parol  may  be  given  if  It  Is  upon  a  subject 
upon  which  the  contract  is  silent  The  con- 
tract was  not  silent  on  the  subject.  The 
conversation  Itself,  In  wtiich  the  declaration 
is  said  to  have  been  made,  covered  the  con- 
ditions actually  Inserted  in  the  agreement, 
as  .well  as  the  stipulation  claimed  to  have 
been  made  by  paroL  The  presumption  is 
conclusive  that  by  signing  the  agreement 
afterwards  executed  and  containing  no  such 
(tipaiation,  the  parties  finally  determined 
not  to  Insist  on  that  stipulation. 


[•]  It  is  also  clear  that  Birchard  had  no 
authority  to  make  such  an  agreement  for  the 
railroad  company.  His  authority  was  in 
writing,  and  it  not  only  did  not  authorlee 
him  to  make  such  an  agreement,  but  limited 
his  power  in  that  regard  to  such  terms  and 
conditlong  as  the  principal  should  Instruct 
him  to  make.  While  it  may  be  that  the  au- 
thority simply  to  make  sales  would  include 
power  to  make  the  ordinary  covenants  and 
stipulations  usually  Included  in  an  agreement 
of  sale,  as  to  which  we  express  no  opinion, 
it  cannot  be  that  it  would  give  power  to 
make  such  an  extraordinary  and  onbeard  of 
agreement  as  that  here  claimed,  an  agree- 
ment to  forever  prevent  any  and  all  sales  of 
intoxicating  liquors  by  any  and  all  persons, 
within  the  area  of  a  town,  whether  incor- 
porated or  not,  an  undertaking  which  the 
state  itself,  with  all  its  sovereign  powers 
over  Its  inliabitants,  is  unable  to  carry  out. 
Such  power  could  not  be  implied  from  the 
mere  appointment  of  an  agent  to  sell  land. 

Our  conclusion  Is  that  the  Judgment  is  not 
sustained  by  the  evidence. 

The  Judgment  and  orders  appealed  from 
are  reversed. 

We  concur:    SLOSS,  J. ;  hAWUOR,  J. 


HILDBBRAND  et  al.  v.  SUPERIOR  COURT 

IN  AND  FOR  CITY  AND  COUNTY  OF 

SAN  FRANCISCO  et  al.    (8.  F.  7744.) 

(Supreme  Court  of  California.    July  20,  1916.) 

1.  Appkal  and  GaaoE  «ss78(l)— JvoavsNTS 

ASD   OBDERB    AtPIii&I.A.BLE. 

In  ail  action  to  quiet  title,  an  order  direct- 
ing the  defendant  to  assign  to  plaintiff  a  note 
and  mortgage  upon  payment  to  him  of  princi- 
pal, interest,  and  notary  and  attorney  fees,  and 
subrogating  plaintiff  to  the  rights  of  mortgagee, 
is  in  legal  effect  a  final  judgment  as  to  de- 
fendant and  appealable, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  426,  470,  472;  Dec.  Dig. 
«s»78(l).] 

2.  Certiobabi  «=>5(1)— Obdebs  Reviewabus 

— APPEAI.ABLB  ObDBBS. 

Such  an  order,  being  appealable,  cannot, 
under  Code  Civ.  Proc.  {  1068,  be  reviewed  on 
certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  i  6 ;   Dec.  Dig.  «=>5(1).] 

8.  Cebtiobabi  «=933(2)  —  Who  Mat  Main- 
tain — Pebsons  Beneficiallt  Intbbested. 
Under  Code  Civ.  Proc.  i  1069,  providing 
that  only  persons  beneficially  interested  may 
maintain  certiorari,  held,  that  in  an  action  to 
quiet  title  an  order  directing  defendant  to  as- 
sign to  plaintiff  a  mortgage,  and  subrogating 
plaintiff  to  the  rights  of  the  mortgagee,  cannot 
be  reviewed  on  certiorari  on  the  petition  of  the 
mortgagor  and  of  mortgagees  under  a  subse- 
quent mortgage:  they  not  being  beneficially  in- 
terested, since  their  rights  could  in  no  way  be 
affected  by  the  order. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent.  Dig.  i  44;    Dec.  Dig.  «=>33(2).] 
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In  Bank.  Writ  of  Review  to  Superior 
Court,  City  and  County  of  San  Francisco; 
Edward  P.  Sbortall,  Judge. 

Petition  for  certiorari  by  Ernest  H.  Hllde- 
brand  and  others  against  the  Superior  Court 
in  and  for  the  City  and  County  of  San  Fran- 
cisco and  Hon.  Edward  P.  Shortall,  Judge  of 
said  court.    Proceedings  dismissed. 

Paul  A.  McCarthy,  R.  W.  GlUogley,  and 
Alexander  D.  Keyes,  all  of  San  Francisco, 
for  petitioners.  John  H.  Crabbe,  of  San 
Francisco,  for  respondents. 

ANGELLOTTI,  C.  J.  This  Is  a  proceeding 
to  annul  for  want  of  Jurisdiction  an  order 
made  by  the  superior  court  In  the  action  of 
Martin  v.  Chlossl  et  al.,  an  action  to  quiet 
title,  directing  the  defendant  Humboldt  Sav- 
ings Bank  to  execute  to  the  plalntlft  therein 
on  payment  of  principal  and  Interest  due, 
notary  fee,  and  attorney  fee,  an  assignment 
of  a  note  and  mortgage  constituting  a  first 
lien  on  the  real  property  Involved  In  the  ac- 
tion, and  subrogating  plaintiff  to  the  rights 
of  said  mortgagee.  The  petitioners  for  the 
writ  are  Hlldebrand,  Lettlch,  and  Mr.  and 
Mrs.  George  H.  Chlossl,  who  were  originally 
the  defendants  In  said  action,  and  Humboldt 
Savings  Bank,  which  was  sued  as  John  Doe, 
and  answered. 

The  action  is  one  Instituted  December  16, 
1915,  plaintiff  Martin  alleging  that  ever  since 
December  24,  1914,  he  has  been  the  owner 
of  the  property  by  virtue  of  a  deed  executed 
to  him  on  that  day  by  George  H.  Chlossl,  who 
it  is  alleged  was  then  the  sole  owner  of  the 
property.  On  January  28,  1916,  defendants 
Lettlch  and  Hlldebrand  demurred  to  the  com- 
plaint, and  on  Febniary  1, 1916,  Mr.  and  Mrs. 
Chlossl  demurred  to  the  complaint.  These 
demurrers  apparently  have  not  been  disposed 
of.  The  bank  answered  denying  the  allega- 
tions of  the  complaint,  and  alleging  that  on 
December  26,  1912,  the  defendants  Hllde- 
brand and  Lettlch  were  the  owners  of  the 
property,  borrowed  $3,000  on  It,  and  gave  a 
note  payable  December  26,  1914,  and  a  mort- 
gage on  such  land  to  secure  payment  thereof, 
and  that  no  payment  was  ever  made  thereon. 

On  January  31,  1916,  plaintiff  Martin  ask- 
ed the  superior  court  for  an  order  requiring 
the  bank  to  show  cause  why  It  should  not 
accept  from  plaintiff  the  amount  due  on  its 
note  and  mortgage  and  assign  same  to  plain- 
tiff, and  why  an  order  should  not  be  made 
subrogating  plaintiff  to  all  of  its  rights.  An 
affidavit  filed  by  said  plaintiff  Martin  stated 
substantially  that  on  January  15,  1914, 
George  Chlossl  was  the  sole  owner  in  fee 
of  said  property  and  gave  a  note  and  a  mort- 
gage on  the  property  to  Hlldebrand  and  Let- 
tich  for  $3,500  (the  second  mortgage  on  the 
property),  that  they  obtained  a  decree  of 
foreclosure,  and  that  a  sale  was  had  there- 
under July  14,  1915,  Hlldebrand  and  Lettldi 
becoming  purchasers  for  $2,000.  Allegations 
were  made  therein  that  Martin  made  a  good 
offer  of  redemption  which  was  refused,  and 


that  after  this  Hlldebrand  and  Lettlch  gave 
Chlossl  a  certificate  of  redemption,  and  Chlos- 
sl gave  HUdebrand  and  Lettlch  a  deed  of 
trust  as  security  for  $8,500. 

On  January  31,  1916,  an  order  to  show 
cause  was  made  as  asked  and  on  February  4, 
1910,  the  motion  of  plaintiff  was  granted,  the 
order  purporting  to  subrogate  the  plaintiff 
Martin  to  the  rights  of  the  bank.  Apparent- 
ly this  order  was  made  without  any  notice 
of  application  whatever  to  anybody  except 
the  bank.  On  February  6,  1916,  a  motion  to 
set  aside  this  order  was  made  by  Hlldebrand 
and  Lettlch  and  Mr.  and  Mrs.  Chlossl.  On 
February  9,  1916,  this  matter  was  argued 
and  submitted. 

The  affidavit  of  George  Chlossl  filed  on  this 
motion  stated  substantially  that  ever  since 
January  15,  1914,  he  was  the  sole  owner  of 
this  property,  and  that  on  said  day  he  mort- 
gaged It  to  Hlldebrand  and  Lettlch  for  $3,- 
500.  That  thereafter  he  executed  the  so-call- 
ed deed  to  plaintiff,  but  that  the  same  was 
Intended  as  and  was  only  a  mortgage  to  se- 
cure notes  given  to  Martin,  that  his  wife  did 
not  sign  this  Instrument  to  Martin,  and  that 
on  March  23,  1915,  he  filed  a  declaration  of 
homestead  covering  the  property.  That  there- 
after, on  June  3,  1915,  plaintiff  recorded  his 
so-called  deed;  that  Hlldebrand  and  Lettlch 
subsequently  foreclosed  their  mortgage  and 
the  property  was  sold  to  them;  that  he, 
Cbiossl,  redeemed  from  said  foreclosure  and 
was  given  a  certificate  of  redemption;  and 
that  he  objected  to  the  assignment  of  the 
mortgage  of  the  bank  to  plaintiff. 

The  affidavit  of  HUdebrand  stated  that  be- 
cause the  wife  of  Chlossl  did  not  sign  the 
mortgage  to  plaintiff  Martin,  and  because 
the  homestead  was  selected  prior  to  such 
mortgage  being  placed  of  record,  plaintiff  had 
not  thenceforth  even  a  lien.  He  also  stated 
that  plaintiff  seeks  the  assignment  for  the 
purpose  of  harassing  affiant  and  Lettlch,  and 
the  Chlosals,  by  enforcing  the  mortgage. 

On  February  15,  1916,  all  objections  were 
overruled  and  on  the  same  day  the  formal  or- 
der was  made  directing  the  assignment  by 
the  bank  to  plaintiff  Martin  of  Its  debt  and 
mortgage,  and  subrogating  said  plaintiff  to 
all  Its  rights  thereunder.  This  Is  the  order 
sought  to  be  annulled. 

[1  ]  It  seems  apparent  that  in  so  far  as  the 
petitioner  bank  Is  concerned  the  order  com- 
plained of  must  be  regarded  as,  in  legal  ef- 
fect, a  final  Judgment,  and  therefore  appeal- 
able. It  completely  disposed  of  the  case  in 
so  far  as  the  bank  was  concerned  by  requir- 
ing it,  upon  payment  of  the  amount  alleged 
by  it  to  be  due  on  Its  note  and  mortgage,  to 
assign  such  note  and  mortgage  to  the  plain- 
tiff, and  subrogating  said  plaintiff  to  all  its 
rights  thereunder.  So  far  as  the  bank  Is  con- 
cerned, the  amount  due  it  on  the  debt  on  ac- 
count of  which  it  asserts  a  lien  on  the  prop- 
erty is  adjudicated,  and  it  is  ordered,  upon 
payment  of  such  amount,  to  assign  Its  fiebt 
and  mortgage  to  another,  .with  the  result  that 
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It  can  bave  no  further  Interest  in  the  prop- 
erty iDTolTed,  and  la  entirely  removed  from 
tlie  canse.  Such  an  order  must  be  held,  In 
Tlew  of  onr  dedsiOBS,  to  be  gubatantlally  a 
final  Judgment  aa  to  the  bank  for  the  purpoa- 
es  of  an  appeaL  This  anbject  was  exhaust- 
iTdy  discussed  In  Title  Insurance  &  Trust 
Ox  V.  CallfoRila,  eta,  Co.,  159  Cal.  489-491, 
114  Pac.  838,  where  all  the  autborltles  are 
dted.  See,  also,  Anglo-Callfornlon  Bank  t. 
Siqmlor  Court,  168  Cal.  755,  96  Pac.  803. 

It}  It  has  uniformly  been  held  by  this 
ooort.  in  accord  with  the  prorlsions  of  sec- 
tion 1068,  Code  of  CivU  Prooednre,  that  If  a 
party  has  the  right  Of  appeal  from  an  order 
In  excess  of  Jurisdiction,  he  cannot  bave  suCh 
order  reviewed  in  certiorari  proceedings. 
This  necessarily  disposes  of  this  proceeding 
in  so  for  as  the  petitioner  bank  is  concerned. 

[3]  As  to  the  other  petitioners:  Only  one 
••beneficially  interested"  may  maintain  cer- 
tiorari proceedings.  Code  Civ.  Proc.  §  1009. 
Consideration  of  the  question  has  satisfied  us 
that  the  f&cts  show  no  such  interest  in  any 
other  petiti<Hier  than  the  bank  as  would 
warrant  the  maintenance  of  such  a  proceed- 
ing by  lilm.  This  question  was  practically 
decided  in  Swain  v.  Stockton  Sav.,  etc.,  Soc., 
78  Cal.  GOO.  21  Pac.  865,  12  Am.  St  Rep.  118, 
an  action  by  a  plaintiff  seeking  to  be  sub- 
rogated to  all  the  benefits  of  a  defendant, 
the  benefldary  under  a  deed  of  trust  given 
to  secure  the  payment  of  a  debt,  and  to  ob- 
tain delivery  of  the  deed  and  all  evidence  of 
indebtedness  secured  thereby.  The  action 
was  against  the  benefldary  (the  real  creditor) 
alone.  It  was  claimed  that  the  debtors,  the 
so-called  "mortgagors"  giving  the  trust  deed, 
were  necessary  parties  to  the  action.  This 
eout  held  against  such  claim,  saying: 

"What  the  plaintiff  sought  in  this  action  was 
that  he  might  be  placed  in  the  same  situation 
u  the  defendant  in  relation  to  the  trusiees  un- 
der the  trust  deed,  and  to  the  judgment  debtors 
who  were  the  mortgagors  in  that  instrument. 
This  could  only  aflect  the  defendant.  It  did  not 
in  any  way  impinge  upon  the  rights  of  the  trus- 
tees or  the  mort^igoia.  *  *  *  So  Car  as  the 
mortgagors  are  concerned,  it  could  not  fix  the 
imooat  of  tlieir  indebtedness;  they  coald  have 
been  heard  to  resist  the  payment  of  a  greater 
nun  than  they  owed,  under  the  trust  deed,  when 
an  attempt  should  be  made  to  execute  the  trust. 
•  •  •  In  so  far  as  the  subrogation  prayed  for 
was  concerned  if  granted,  it  could  not  alter  t]ie 
relation  of  the  parties  any  more  than  it  tliR 
plaintiff  had  by  agreement  purchased  the  debt  of 
the  defendant,  and  had  it  and  the  lien  securing 
it  transferred  to  himself." 

AH  the  petitioners  .here,  other  than  the 
bank,  are  In  the  position  of  the  "mortgagors" 
In  the  case  dted.  We  cannot  see  that  any 
legal  right  possessed  by  any  of  them  can  be 
affected  in  the  slightest  degree  by  the  en- 
forcement of  the  order  complained  of,  and 
if  this  be  the  situation  it  is  impossible  to 
nnderstand  how  any  of  them  is  "benefldally 
interested"  in  the  matter  within  the  mean- 
ing of  our  statute. 

Regardless  of  other  questions  presented  it 


follows  from  what  has  been  said  that  this 
proceeding  must  be  dismissed. 
The  proceeding  is  dismissed. 

We  concur :    SLOSS,  J. ;  SHAW,  J. ;  LOR- 
lOAN,  J.;    HBNSHAW,  J.;    lAWLOR,  J. 


CAMERON  V.  PILLSBURT  et  oL,  SUte 

Industrial    Accident    Commission. 

(S.  F.  7829.) 

(Supreme  Court  of  California.    July  19,  1916.) 

1.  Mastbr  and  Servant  $=s>sei— Woekmak's 

Compensation— CouBSB  o»  Employment— 

"EmvLort." 
Where  the  applicant  had  a  contract  for 
stipulated  wage  for  service  as  a  rental  and  in- 
surance agent  and  a  farther  contract  with  his 
emjjloyer  for  commission  on  renewals  and  new 
business,  the  employer  being  entitled  under  the 
contract  to  the  entire  time  of  the  applicant 
and  exercising  control  over  his  movements  dur- 
ing business  hours,  he  wns  an  "employ6,"  wheth- 
er engaged  in  the  regular  work  or  under  his 
commission  contract,  all  the  work  being  in  the 
course  oC  his  employment. 

[Ed.  Xote.— For  other  cases,  sec  Master  and 
Servant,  Dec.  Dig.  iS=3361. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Employ&] 

In  Bank.  Application  by  Henry  E.  Tro- 
bitz  for  compensation  before  the  Industrial 
Accident  Commission,  opposed  by  Hugh  M. 
Cameron,  employer.  Heard  on  the  employ- 
er's application  for  writ  of  review  of  the  de- 
termination of  A.  J.  Piilsbury  and  others, 
members  of  the  Industrial  Acddent  Commis- 
sion, awarding  compensation.  Award  af- 
firmed. 

Dunn,  White  &  Aiken,  of  Oakland,  for  pe- 
titioner. Oliristopher  M.  Bradley,  of  Sau 
Frandsco,  for  respondents. 

HENSHAW,  J.  Review  to  consider  the 
award  of  the  Industrial  Acddent  Couuniasion 
under  the  following  findings  of  fact: 

"That  Henry  E.  Trobitz,  applicant  herein, 
was  injured  by  accident  on  the  20th  day  of 
June,  1914,  while  in  the  employment  of  defend- 
ant Hugh  M.  Cameron. 

"That  at  the  time  of  said  acddent  the  appli- 
cant was  employed  by  the  defendant  In  his  real 
estate  business  iu  Oakland,  Cal.  That  the  ap- 
plicant was  paid  a  salary  of  $60  per  month  and 
in  return  for  this  amoimt  was  ezi>ected  to  per- 
form certain  services  as  directed,  including  the 
collection  of  rents,  renting  of  houses,  placing 
of  signs  upon  houses,  renewing  of  insurance  pol- 
icies, and  coUecting  of  premiums  due  upon  such 
renewals.  That  the  hours  of  labor  of  the  ap- 
plicant were  from  8  a.  m.  to  6  p.  m.,  and  that 
the  defendant  had  full  direction  and  control  over 
the  labor  and  services  of  the  applicant  during 
these  hours  to  whatever  extent  he  chose  to 
exercise  it.  That  by  the  terms  of  said  employ- 
ment the  applicant  was  to  give  his  services 
exclusively  to  the  defendant's  business,  unless 
relieved  therefrom  by  permission  of  the  defend- 
ant. 

"That,  to  stimulate  additional  labor  upon  the 
part  of  the  applicant,  he  was  offered,  in  addition 
to  the  said  sum  of  $60  per  month,  certain  com- 
missions upon  new  business  brought  by  hlra  into 
the  defendant's  office,  provided  that  he  did  not 
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neglect  any  aasinied  duties  to  search  for  such 
new  business.  That  for  all  new  insurance  sol- 
icited and  secured  67  the  applicant  be  was  to 
, receive  15  per  cent,  and  the  defendant  was  to 
retain  10  per  cent,  of  the  commission  accru- 
ing from  such  business;  that  for  sales  of  real 
estate  negotiated  by  the  applicant  he  was  to  re- 
ceive 33%  per  cent,  and  the  defendant  was  to 
retain  66%  per  cent,  of  the  commission  accru- 
ing from  such  sales;  that  all  negotiations  in- 
stituted by  the  applicant  for  sales  of  real  estate 
were  to  be  brought  into  the  defendant's  office  to 
be  closed. 

"That  on  the  20th  day  of  June,  1014,  the  ap- 
plicant left  the  office  of  the  defendant  to  make 
some  collections,  and,  after  collecting  one  ac- 
count for  his  anployer,  started  for  Alameda  for 
the  purpose  of  collecting  the  first  premium  upon 
an  insurance  policy  wlucli  he  had  secured,  and 
also  for  the  purpose  of  entering  into  negotia- 
tions for  the  exchange  of  some  real  estate,  both 
errands  to  bo  transacted  with-  the  same  person; 
that  neither  errand  was  included  within  the 
services  agreed  to  be  rendered  for  the  salary 
of  760  per  month,  but  that,  on  each  of  said  er- 
rands, if  successful,  the  applicant  would  be  en- 
titled to  his  agreed  commission  and  the  defend- 
ant would  receive  the  remainder  of  the  profits 
thereon,  in  accordance  with  the  agreement  stat- 
ed above.  That  the  defendant  knew  before  the 
said  accident  of  some  but  not  all  of  the  details 
of  the  proposed  negotiations  for  the  exchange 
or  sale  of  the  said  real  estate  and  had  conversed 
with  the  applicant  concerning  some  of  the  phas- 
es of  said  proposed  transaction,  but  that  the  de- 
fendant did  not  know  that  the  applicant  was 
going  to  endeavor  to  exchange  or  sell  the  said 
real  estate  on  the  20th  day  of  June,  1014,  and 
did  not  direct  him  to  undertake  such  errand. 
That,  while  on  his  way  to  Alameda  on  the  said 
errands,  Uie  applicant  was  run  into  by  a  street 
car  receiving  the  injuries  which  form  the  basis 
of  this  proceeding. 

"And  M  its  conclusions  of  fact,  based  upon  the 
foregoing  special  finding  of  fact,  the  Industrial 
Accident  Commission  further  finds  that,  at  the 
time  of  the  said  accident,  the  applicant  was  paid 
for  his  services  in  part  by  the  said  salary  and 
in  part  by  a  commission  upon  further  business 
secured  by  him ;  that  the  applicant  was,  by  the 
terms  of  his  employment,  to  give  substantially 
the  whole  of  his  services  to  tiie  defendant's  busi- 
ness; that  the  contract  of  employment  of  the 
applicant  was  one  contract  for  substantially  the 
whole  of  his  services,  the  applicant  to  be  com- 
pensated therefor  by  a  salary  and  commission, 
and  was  not  two  separate  and  distinct  con- 
tracts; that  the  defendant  was  authorized  by 
the  agreement  of  hire  to  exercise  full  control 
over  the  applicant  during  the  whole  of  his 
working  hours ;  that  the  defendant  did  exercise 
substantially  as  much  control  over  the  labors 
of  the  appUcant  in  securing  new  business  as 
over  the  mode  of  making  collections  or  other 
services  specifically  agreed  to  be  rendered;  that 
the  defendant  exercised  as  much  direction  and 
control  over  the  services  of  the  applicant  in  se- 
curing new  business  as  an  average  employer 
exercises  over  undoubted  employes  engaged  in 
selling  real  estate;  and  that,  therefore,  at  the 
time  of  said  accident  the  injured  emplo^£  was 
performing  a  service  growing  out  of,  incidental 
to,  and  in  the  courae  of  his  employment,  and 
that  the  said  accident  arose  out  of  and  happened 
in  the  course  of  said  employment." 

Petitioner  presents  the  proposition  that 
Trobitz  sustained  a  dual  relationship  to  him, 
the  one,  that  of  employ^,  the  other,  that  of 
"independent  contractor  or  partner";  that, 
had  he  been  Injnred  while  In  pnrsaance  ot 
the  duties  for  which  he  drew  a  salary  of 
$60  a  Hjonth,  the  award  would  be  correct. 


but  having  been  Injured  In  the  performance 
of  these  independent  duties  petitioner  la  not 
liable.  We  cannot  agree  with  this  view.  The 
employer  was  entitled  to  all  of  Trobitz's  work- 
ing hours  and  was  empowered  to  direct  his 
labor.  In  either  capacity  he  was  an  employe. 
It  Is  not  an  ancommon  thing  for  retail  mer- 
chants, for  laundrymen,  and  the  like  to  pay 
a  commission  to  the  drivers  of  their  delivery 
wagons  for  all  new  business  which  they  bring 
in.  It  has  never  been  held  that  this  drcom- 
stance  creates  a  distinct  relationship  In  law. 
They  are  stUl  employ^,  as  was  properly  held 
by  the  Court  of  Appeal  under  similar  facts 
In  Sumner  v.  Nevln,  4  Cal.  App.  347,  87  Pat 
llOS.  A  certain  amount  of  freedom  of  action 
was  Inherent  In  the  nature  of  the  work  whl<A 
the  injured  man  performed,  but  this,  bow- 
ever,  did  not  change  the  character  of  his'  em- 
ployment, for  the  employer  himself  stUl  bad 
general  supervision  and  control  over  It. 
The  award  is  affirmed. 

We  concur:  ANOS2LL0TII,  C.  J.;  LORI- 
GAN,  J.;  SHAW,  J.;  SL08S,  J.;  LAW- 
LOR,  J. 


FRANKFORT     GBNBRAIi     INS.     CO.     t. 
PILLSBURY  et  al..  State  Industrial  Ac- 
cident  Commission.      (S.   F.   7551.) 
(Supreme  Conrt  of  California.    July  14,  1916.) 

1.  Masteb  ard   Sbbvant  «s»415  —  Wobk- 

UBN'S    COUPKNaATION    —    PBOCEEDIirOS    BX- 

f6re  Commission  —  Reception  of  Evi- 
dence. 
Under  Workmen's  Campensatioa  Act  (St. 
1913,  p.  279)  (  24,  subd.  "b,"  the  C<xnmission 
is  not  confined  to  a  stipulation  between  the  par- 
ties, but  may  take  and  consider  further  testi- 
mony in  making  its  award. 

[Ed.  Note.— For  other  cases,  see  Miurter  and 
Servant,  Dec.  Dig.  4=9415,] 

2.  Masteb  akd  Skbvart  4=»385(8)— Work- 
men'b  CoMPxnaATioH  —  Comfbnsatioh  — 
Computation. 

Under  Workmen's  Compensation  Act,  S  16, 
subd.  2,  the  workman's  ability  to  do  the  same 
work  as  before  the  accident  is  not  the  sole  test, 
but  his  disfigurement  and  age  may  also  be  con- 
sidered. 

[EM.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «S3>S86(8).] 

3.  Masteb  and  Sebvant  4=9405(6)— Wokk- 
men's  Compensation— ScmciBNCY  of  Eti- 
DE  NCE— Compensation  . 

Bvidence  held  to  sustain  the  Commission's 
finding  that  the  loss  of  a  first  finger  between 
the  knuckle  and  proximal  joint,  permanently 
disabled  a  65  year  old  carpenter  and  cabinet- 
maker 20V^  per  cent.,  despite  a  stipulation  that 
he  was  doing  the  same  work,  at  the  same  wage, 
as  before  the  accident. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=s>405(6).] 

4.  Masteb  and  Servant  iS=>417(7)— Work- 
men's Compensation  —  Pboceedinob  of 
Commission— Review — Qitbstion   of   Fact. 

The  Industrial  Accident  Commission's  de- 
termination on  a  question  of  fact  is  not  subject 
to  review  by  the  courts,  unless  clearly  contrary 
to  the  undisputed  evidence. 

[EVl.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  <8=»417(7).] 
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5.  MASm     .iKD     SXR7AJ(T    «S»385(1)— WOBK- 

heh's  Comfensatior — Computation. 
Coder  Workmen's  Compensation  Act,  I  17a, 
IwoTJdmi;  that  where  claimant  has  worked:  Biib- 
■tantiallT  all  the  preceding  jear,  hi*  compenaa- 
tion  iliall  be  calealaUd  upon  hia  averaKe  daily 
wage,  held  that  his  eamingg  for  the  preceding 
year  ghonld  be  divided  by  the  nnmber  of  days 
be  actnally  worked,  and  not  by  thoae  ht  might 
have  worked. 

[Ed.  Note. — For  other  cases,  sea  Master  and 
Servant.  Dec.  Dig.  <8=>385(1).] 

6.  Master  and  Skjjvant  *=»417(8)— Wobk- 
mek'8  Compknbation  —  Pboceedinob  or 
Commission— Revmw— Exclusion   or  Tm- 

TIMOHY. 

Under  Workmen's  Compenaation  Act.  {  77, 
providing  that  informalities  in  taking  testimony 
shall  not  invalidate  the  Commission's  order,  and 
section  84,  specifying  the  gronnda  of  review. 
Mi  that  a  referee's  exclusion  of  certain  croa»- 
examination  while  taking  teatimony  for  the 
Commission  cannot  be  reviewed  by  certiorari. 

[Gd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=»417(6).] 

In  Bank.  Pro<!eedliig  by  Thomas  Immel 
under  the  Workmen's  Compensation  Act 
against  the  Frankfort  General  Insurance 
Company.  From  an  award  allowing  compen- 
sation, the  Insurance  Company  brings  certi- 
orari against  A.  J.  Pillsbury,  Will  J.  Frencb, 
and  Harris  Welnstock,  as  members  of  the 
.State  Industrial  Acddest  Commission. 
Award  afiBrmed. 

Gavin  McNab  and  Oliver  B.  Wyman,  both 
of  San  Francisco,  fat  petitioner.  Cbrlstopber 
M.  Bradley,  of  San  Francisco,  for  respond- 
ents. 

SLOSS,  J.  Certiorari  to  review  an  award 
of  tbe  Accident  Commission,  allowing  com- 
pensation to  Thomas  Immel  foe  injuries  re- 
ceived while  In  the  employ  of  the  American 
Bert  Sngar  Ccmipany.  The  petitioner  Is 
the  Insurance  carrier,  and  was  substituted 
for  the  employer.  Immel  was  a  carpenter 
and  cabinetmaker  and  had  been  employed  by 
the  sugar  company  In  its  factory  at  Oxnard 
for  some  years.  His  Injury  consisted  in  the 
loss  of  the  greater  part  of  the  Index  Snger 
of  the  left  hand,  niat  the  facts  proven  and 
fonnd  make  oat  a  case  of  liability  under  the 
terms  of  the  act  Is  not  questioned.  The 
main  controversy  turns  on  the  amount  of  the 
award.  The  case  is  aon  of  partial  perma- 
nent dlaaMIlty.  Hie  Oommlssion  fonnd  that 
the  percentage  of  disability  was  20)4  per 
cent  and.  In  accordance  with  the  provisions 
of  section  15,  (b)  2,  (6),  and  (7),  of  the  Work- 
men's Compensation  Act,  made  an  award  of 
69  per  cent,  of  Immel's  average  weekly 
eamlnga  for  a  period  of  81  weeks.  The 
average  weekly  earnings  were  found  to  be 
123.56  and  the  total  amonnt  of  the  award 
was  $1,239.30.  The  proceeding  was  twice 
beard  by  the  Commission,  a  rehearing  having 
been  granted  after  the  first  award.  Follow- 
ing the  rehearing  the  original  award  was 
oonflrmed.  Upon  the  first  hearing  the  appli- 
cation was  submitted  upon  a  written  stipula- 


tion of  the  parties.  This  stipulation  stated, 
among  other  things,  that  Immel  was  65  years 
of  age;  that  in  consequence  of  the  Injury 
his  finger  had  been  amputated  between  the 
knuckle  and  the  proximal  Joint ;  that  he  had 
returned  to  work  26  days  after  the  accident, 
having  lost  20  days  of  working  time.  The 
stipulation  further  stated: 

"That  his  main  trouble  throuKh  the  loss  of 
the  finger  is  that  he  has  not  yet  become  used  to 
using  his  second  finger  to  pick  up  small  things 
instead  of  the  first  finger.  That  so  far  as  he 
knows  he  is  able  to  do  as  much  work  as  be  did 
before  he  was  hurt,  in  the  course  of  a  dav's 
work.  That  there  is  no  difference  in  the  quality 
of  his  work  since  he  was  hurt,  and  that  he  does 
just  as  good  work  as  he  did  before  he  lost  the 
finger.  That  the  only  trouble  he  has  at  this  time 
is  that  the  stump  pains  him  at  times  and  is  ten- 
der, and,  as  stated  before,  that  he  has  some  dif- 
ficulty in  picking  up  mnall  articles.  That  he 
receives  40  cents  an  hour,  which  is  the  same 
rate  at  which  he  was  paid  before  be  was  hurt." 

The  return  shows  that  the  Commission  has 
had  prepared  for  Its  guidance  in  cases  of 
partial  disability  a  "schedule  for  rating  per- 
manent disability,"  and  that  this  schedule, 
which  Is  not  set  forth  in  the  record,  is  taken 
by  the  Commission  as  furnishing  a  prima 
facie  guide  In  determining  the  percentage  of 
disability.  It  was  apparently  so  used  In  this 
case. 

There  is  no  occasion  to  give  particular  at- 
tention to  the  proceedings  upon  the  first  hear- 
ing, since  a  rehearing  was  granted  and  the 
final  award  was  based  upon  the  showing  sub- 
sequently made. 

[1-4]  It  is  argued  that  the  finding  that  the 
disability  amounted  to  20%  per  cent,  is  con- 
trary to  the  evidence,  In  that  it  conflicts  with 
the  facts  admitted  by  the  stipulation  of  the 
parties,  and  great  stress  Is  laid  upon  tlie  fact 
that  this  stipulation  declares  that  Immel  was 
able  to  do  as  much  and  as  good  work  after 
as  before  the  accident  But  under  the  act 
the  Commission  is  not  bound  to  make  Its 
award  upon  the  basis  of  the  stipulation  alone. 
Section  24,  sut)divi8ion  "b,"  after  authorizing 
the  parties  to  stipulate  to  the  facts,  declares 
that: 

"The  Commission  may  thereupon  make  Its 
findings  and  award  based  upon  such  stipulation, 
or  may  in  its  discretion  set  the  matter  down  for 
hearing  and  take  such  further  testimony  or 
make  such  further  investigations  as  may  be  nec- 
essary to  enable  it  to  completely  determine  the 
matter  in  controversy." 

In  this  case  farther  testimony  was  taken. 
The  ability  of  the  workman  to  do  the  exact 
work  for  which  he  had  been  employed  at  the 
time  of  the  Injury  Is  not  the  sole  measure  of 
dlsabUlty. 

"In  determining  the  percentages  of  permanent 
disabilit?,  account  shall  be  taken  of  the  nature 
of  the  physical  injury  or  disfigurement,  the  oc- 
cnpatlon  of  the  injured  employ^  and  his  age  at 
the  time  of  such  injury."  Workmen's  Comp. 
Act,  <  16,  Bubd.  2  (7). 

Even  if  it  be  conceded  that  the  facts  stipu- 
lated may  not  be  controverted,  the  evidence 


'or  other 


see  same  toplo  and  KST-NUUBBR  In  all  Key-Nambared  Olsests  and  Indsxes 


Digitized  by 


Google 


152 


160  PAOIFIO  BBPOSTBR 


(Cat 


tended  to  show  that  Immel's  ability  to  do 
some  lines  of  work  incident  to  his  trade  as 
carpenter  and  cabinetmaker  would  be  seri- 
ously Impaired  by  his  Injury.  Furthermore, 
the  Ck>mmission  was,  under  the  provision 
last  quoted,  authorized  to  take  Into  account 
the  nature  of  the  physical  Injury  or  dlsflgnre- 
ment  and  the  workman's  age.  The  circum- 
stance that  he  was  65  years  of  age,  and  there- 
fore less  able  than  a  younger  man  to  adapt 
himself  to  new  conditions,  was  developed  In 
the  testimony,  and  was  a  proper  matter  for 
consideration.  The  extent  of  disability  oc- 
casioned by  an  injury  is  not  capable  of  exact 
measurement.  The  percentage  of  such  dis- 
ability is  a  matter  to  be  determined  by  the 
Commission  in  the  exercise  of  its  sound  dis- 
cretioD,  based  upon  a  fair  view  of  all  of  the 
circumstances.  Its  conclusion  on  this  matter 
is  the  determination  of  a  question  of  fact, 
and  is  not  subject  to  review  by  the  courts 
unless  palpably  contrary  to  the  undisputed 
evidence.  We  cannot  say  that  the  finding 
that  Immel's  injury  caused  a  permanent  dis- 
ability of  20^  per  cent.  Is  contrary  to  the 
evidence. 

[S]  The  i)etltloner  claims  that  the  Commis- 
sioa  Improperly  computed  the  average  week- 
ly earnings  of  the  applicant  It  appears 
fron)  the  stipulation  that  Immel  was  paid  at 
the  rate  of  40  cents  per  hour,  and  that  be 
was  working  6  days  a  week  at  the  time  of 
the  injury.  During  the  yebr  preceding  his 
injury  he  had  earned  $1,166.20.  Section  17a 
of  the  act  provides  as  follows: 

"The  average  weekly  earnings  referred  to  in 
section  fifteen  hereof  shall  be  one  fifty-second 
of  the  average  annual  earnings  of  the  employ^; 
in  computing  such  earnings  bis  average  annual 
earnings  shall  be  taken  at  not  less  van  three 
hundred  and  tbirty-thiee  dollars  and  thirty- 
three  cents,  nor  at  more  than  one  thousand  six 
hundred  and  Bixty-six  dollars  and  sixt^-siz  cents 
and  between  said  limits  shall  be  arrived  at  as 
follows: 

"(1)  If  the  injured  employe  has  worked  in  the 
same  employment,  whether  for  the  same  em- 
ployer or  not,  during  substantially  the  whole  of 
the  year  immediately  preceding  his  injury,  his 
average  annual  earnings  shall  consist  of  three 
hundred  times  the  average  daily  earnings,  wage 
or  salary  which  he  earned  as  such  employ^  dur- 
ing the  days  when  so  employed." 

l^ie  C(Hnmission  arrived  at  the  average 
dally  earnings  by  dividing  $1,165.20,  Immel's 
total  earnings  for  the  preceding  year,  by  283, 
the  number  of  days  during  which  he  actually 
worked.  The  petitioner  contends  that  the 
average  dally  earnings  should  have  been  com- 
puted by  dividing  his  earnings  for  the  year 
by  312,  the  number  of  working  days  in  the 
year.  Section  Ita  (1)  bases  the  annoal  earn- 
ings npon  the  average  daily  earnings  "which 
he  earned  as  such  employ^  during  the  days 
when  so  employed."  The  petitioner  argues 
that  "the  days  when  so  employed"  means 
the  number  of  working  days  during  whidi 
he  might  have  worked  or  might  have  been 
expected  to  work.  The  respondents,  on  the 
other  bandt  claim  that  the  phrase  refers  to 
the  nnmber  of  days  during  which  the  employ^ 


was  actually  engaged  In  work.  We  think  the 
latter  is  the  fair  and  reasonable  interpreta- 
tion of  the  language  used.  ,The  basis  of  com- 
putation Is  the  individual  day  upon  which  the 
workman  is  employed  In  the  year  during 
which  he  may  have  been  In  the  employment. 
For  this  purpose  each  day  stands  by  itself, 
and  his  average  dally  wage  is  the  avierage 
for  the  year,  figuring  the  nnmber  of  days 
on  which  he  earned  wages.  To  the  argument 
that  this  would  produce  an  unjust  restilt 
where  the  employe  worked  only  2  or  3  days 
a  week,  it  may  l>e  said  that  the  provision  of 
the  statute  deals  only  with  cases  where  the 
employe  has  worked  "during  substantially 
the  whole  of  the  year."  It  may  well  be  ques- 
tioned whether  an  employment  which  falls 
far  short  of  the  normal  number  of  working 
days  is  an  employment  during  substantially 
the  whole  of  a  given  jieriod. 

The  Commission  found  the  ultimate  facts 
in  controversy.  It  was  not  required  to  make 
specifle  finding  upon  probative  matters. 
Western  Indemnity  Co.  t.  Plllsbury,  170  Cal. 
686,  705,  151  Pac.  8»8. 

[11  After  the  Commission  had  granted  a  re- 
hearing. It  appointed  a  referee  to  take  testi- 
mony. At  the  hearing  before  this  referee, 
one  of  the  witnesses  called  was  an  employe 
of  the  Commission  whose  duties  were  con- 
nected with  the  "permanent  disability  rating 
department"  of  the  Gonunlaslon.  This  wit- 
ness, after  testifying  that  he  bad  assisted 
in  compiling  the  "schedule  for  rating  per- 
manent disabilities"  above  referred  to,  was 
asked  regarding  Inquiries  made  by  htan  In 
reaching  his  conclusions  regarding  the  per- 
centage of  disability  In  a  case  like  the  one 
before  us.  He  testified  that  he  bad  question- 
ed many  contractors  and  carpenters,  and  bad 
obtained  certain  information  from  them. 
The  referee  declined  to  permit  the  petitioner 
to  draw  from  the  witness,  on  eroas-examlna- 
tion,  the  names  of  the  xiersoos  whom  he  bad 
questl(Hied.  l%ls  ruling  la  made  a. ground  of 
attack  upon  the  award.  Without  In  any 
way  approving  the  action  of  the  referee  In 
thus  restricting  the  cross-examination,  we 
think  the  objection  made  is  not  available  In 
the  present  proceeding.  The  refosal  to  per- 
mit certain  questions  to  be  answered  is  a 
mere  error  in  the  taking  of  testimony.  Such 
errors  cannot  be  reached  by  a  writ  of  certi- 
orari. Tbe  act  its^  (section  77)  provides 
that  the  CommlEsion  and  referees  appointed 
by  it  shall  not  be  bound  by  the  tedinlcal  rules 
of  evidence,  and  that: 

"No  informality  in  any  proceeding  or  in  the 
manner  of  taking  testimony  shaU  invalidate  any 
order,  deeinon,  award,  role  or  regulation  made^ 
approved  or  confirmed  by  the  Commission." 

The  grounds  of  review  specified  In  section 
84  of  the  act  do  not  include  matters  like  the 
one  under  discussion. 

Counsel  for  petitioner  have  raised  certain 
constitutional  objections  to  the  Workmen's 
Compensation  Act,  but  in  view  of  our  recent 
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dedslona  tbeee  matters  do  not  require  partlc- 
nlar  notice. 
The  award  Is  afHrmad. 

Weconcor:  ANGBLLOTTI,  0.  J.;  SHAW, 
J.;  H&N8BAW,  J.;  liOBIQAM,  J.;  LAW- 
LOR.  J. 


HINDS  T.  CI.ARK.     (L.  A.  8648.) 

(Sapreme  Court  of  California.    July  14,  1916. 
Bebearing  Denied  Aug.  10,  1910.) 

1.  Qozmifo  Xrnx  «b»44(2)— Etidchob— Tax 

Dkkds— Admissibiutt. 
In  suit  to  quiet  title,  since  defendant  may 
ffcctuallj  resist  decree  against  himself  by  show- 
ing plaintiff  to  be  without  title,  a  cit;  ordinance, 
certificate  of  aale,  and  tax  deed  under  which  be 
cUima  are  admissible. 

[Bd.  Note.— For  other  casea,  see  Quieting  Ti- 
Qe,  Cent.  Dig.  {  90;    Dec.  Dig.  iS=344(2).] 

a  MUNICIFAI,  CORPOBATIONS  <S=99S0(3)— TAX- 
ATION'—TAX  Sales— PKOcEEDiNQS—FoBitAL 
ElBBOBS— ErrccT. 
Bakersfield  Ordinance  No.  9,  S  71,  substan- 
tially following  PoL  Code,  {  8776,  provides  that 
certificate  of  tax  sale  shall  specify  when  the  city 
shall  be  entitled  to  a  deed.  Sections  73,  75,  fol- 
lowiDg  Pol.  Code,  $  3780,  and  sections  3785, 3786 
(before  amended  by  Acts  1911,  p.  1102J,  declare 
that  the  city  shall  not  be  entitled  to  a  deed  un- 
til expiration  of  the  five-year  period  of  redemp- 
tion, and  that  the  deed  must  contain  a  statement 
of  the  time  when  the  right  of  redemption  has  ex- 
pired, and  require  that  the  matters  recited  in 
the  certificate  must  be  recited  in  the  deed.  The 
certificate  recited  that  the  sale  was  on  Decem- 
ber 28,  1898,  and  that  the  city  would  be  entitled 
to  a  deed  on  December  28,  lOOS.  The  deed  re- 
nted the  same  matters,  except  that  the  purchas- 
er would  be  entitled  to  a  deed  on  December  28, 
1903u  Held,  that  the  proceedings  subsequent  to 
the  certificate  were  void  for  the  error  in  reciting 
December  28th  as  the  time  for  deed,  thus  cot- 
ting  off  one  redemption  day. 

[Ed.  Note. — ^For  other  cases,  see  MuniciptJ 
Corporations.  Cent.  Dig.  |i  2126,  2128;  Dec. 
Dig.  «=>980(3).] 

3.  MuNicrPAi,  CoBPOXATioNS   ®=>n82  —  Tax 

SaUS— PBOCI3n)ERO»— FOBKAI,   Ebbobs— B)F- 

ntcT. 
In  Bocb  case,  it  ia  not  material  that  the  own- 
er actually  allowed  several  years  to  elapse  after 
expiration  of  the  redemption  period,  before  suing 
to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioiu,  Cent.  Dig.  {§  2140-2143;  Deo. 
Dig.  «=»982.] 

4.  mcricipal  csobposations  ^=3980(3)— tax 
Sai.e»— Notice  of  Place- Sufficiency. 

Where  a  city  ordinance  required  the  notice 
of  sale  for  delinquent  taxes  to  state  the  day  and 
hour  when  gale  would  be  made,  and  that  the  sale 
be  made  at  the  city  hall,  a  notice,  in  a  city  of 
the  fifth  class,  merely  fixing  the  place  as  the  city 
hall,  is  sufficiently  definite,  and  the  exact  room 
need  not  be  stated. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2126,  2128;  Dec 
Kg.  ®=.9eo(3).l 

D^Mrtment  1.  Appeal  from  Superior 
Court,  Kem  Conniy;   J.  W.  Mahoo,  Judge. 

Suit  by  Oscar  h.  Hinda  against  F.  Id. 
Clark.  From  a  Jndgment  for  defenlant  and 
order  doiylng  motion  for  new  trial,  plaintiff 
aivesls.    Jxtigment,  and  order  reversed. 


C.  E.  Arnold,  of  Bakersfleld,  for  appel- 
lant. Geo.  E.  Wtaitaker  and  T.  N.  Harvey, 
botb  of  Bakersfleld,  for  respondent. 

LAWLOR,  J.  Tbe  plaintiff  brought  this 
action  tJo  quiet  title  to  a  parcel  of  land  sit- 
uated in  the  city  of  Bakersfleld  in  Kern 
county.  The  case  was  tried  by  tbe  court,  a 
jury  having  been  waived.  Judgment  was 
rendered  for  the  defendant,  decreeing  that 
plaintiff  had  no  interest  in  tbe  land,  and 
that  the  defendant  was  the  owner  thereof. 
The  plaintiff  appeals  from  the  judgment  and 
from  the  order  denying  his  motion  for  a  new 
triaL 

Tbe  complaint  is  In  the  nsnal  form,  and 
alleges  the  ownership  and  title  of  the  plain- 
tiff in  the  land,  his  continuous  possession 
thereof  until  four  years  prior  to  the  com- 
mencement of  the  action,  and  that  the  de- 
fendant claims  some  lien,  title,  right,  or  in- 
terest therein  adverse  to  tliat  of  the  plain- 
tiff. The  defendant  in  his  answer  denied  all 
the  allegations  of  the  complaint  except  as  to 
his  adverse  dalm,  which  lie  admitted,  bat 
denied  that  sndi  dalm  was  without  any 
right  or  title.  At  tbe  trial  plaintiff  proved 
that  on  October  16,  1889,  Ida  K.  Hinds  be- 
came the  owner  in  fee  simple  of  the  prop- 
erty by  a  conveyance  from  one  Tracy,  and 
that  she  ctxiveyed  the  property  to  plaintiff 
on  January  27,  1903.  The  defendant  then 
Introduced  in  evidence  an  ordinance  regulat- 
ing the  assessment  of  property  In  the  city  of 
Bakersfleld  and  the  collection  of  taxes  there- 
on ;  a  certificate  of  sale  to  the  city  for  the 
noniHiyment  of  the  taxes  for  the  year  1898 
ap<Mi  the  land  described  in  the  complaint; 
a  deed  conveying  the  land  to  the  city  in  por- 
saance  of  the  provisions  of  the  ordinance 
and  bearing  date,  October  14,  1908 ;  a  deed, 
dated  February  3,  1909,  from  the  city  to  one 
Wilson;  and  a  grant,  baiigaln  and  sale  deed 
In  usual  farm  from  Wilson  conveying  the 
land  to  defendant  Clark,  The  court  found 
that  the  defendant  was  the  al^solute  owner 
and  entitled  to  the  itossession  of  the  describ- 
ed property,  and  that  plaintiff  was  not  such 
owner,  and  made  no  other  findings. 

[t]  1.  The  appellant  cMitenda  that  the 
court  erred  in  admitting  In  evidence  t^e  city 
ordinance,  tax  deeds,  and  certificate  of  sale 
for  the  reason  that  they  were  not  specially 
pleaded.  But  this  contention  Is  wrlthout 
merit  It  Is  well  settled  that  in  an  action 
to  quiet  title  the  defendant  may  always  ef- 
fectually resist  a  decree  against  himself  by 
simply  showing  that  the  plaintiff  is  without 
title.  Sears  v.  WllUrd,  165  Cal.  12,  130  Pae. 
869;  Williams  v.  City  of  San  Pedro  et  al., 
153  Cal.  44,  91  Pac.  234;  Hart  v.  All  Per- 
sons, etc.,  26  CaL  App;  664,  148  Pac.  236; 
Rogers  v.  Clark  Iron  Co.,  104  Minn.  198,  116 
N.  W.  739.  The  denial  of  the  allegations 
of  the  complaint  placed  the  plaintiff's  title 
in  issue,  and  it  was  proper  for  the  defend- 
ant. In  order  to  negative  such  title,  to  Intro- 
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dnce  In  evidence  the  dty  ordinance,  and  to 
attempt  to  sbow  by  means  of  the  tax  deeds, 
certificate  of  sale,  and  other  evidence  that 
in  pursuance  of  Buch  ordinance  plaintiff  bad 
been  completely  divested  of  title.      , 

[3]  2.  The  plaintiff's  property  was  sold  to 
the  city  on  December  28,  1898.  The  certifi- 
cate of  the  city  treasurer,  after  reciting  the 
date  of  the  sale,  contains  the  following  state- 
ment: 

"And  I  further  certify  that  the  said  real  estate 
last  aforesaid  was  sold  for  taxes  and  subject  to 
redemption  pursuant  to  the  statute  and  ordi- 
nances in  such  cases  made  and  provided,  and  un- 
less the  said  real  estate  is  redeemed  within  five 
years  from  the  date  of  sale  to  said  city,  the  pur- 
chaser thereof  will  be  entitled  to  a  deed  thereto 
on  the  28th  day  of  December,  1903." 

It  Is  provided  in  section  71  of  the  ordi- 
nance (Ordinance  No.  9,  of  the  City  of  Ba- 
kersfield,  passed  March  4,  1888,  contained  on 
p.  43  of  Bk.  of  Ord.),  which  follows  substan- 
tially the  provisions  of  the  Political  C!ode 
(PoL  Code,  S  3T76),  that  the  certificate  of 
sale  shall  specify  "when  the  city  will  be  en- 
titled to  a  deed."  Other  provisions  of  the 
ordinance  declare,  however,  that  the  dty 
shall  not  be  entitled  to  a  deed  to  the  land 
until  after  the  five-year  period  for  the  re- 
demption of  the  property  by  the  owner  has 
expired.  Ordinance,  etc.,  ({  73,  76.  See  Pol. 
Code,  I!  3780,  3785.  In  this  case.  It  must  be 
conceded  that  the  period  of  redemption  could 
not  have  expired  until  after  the  last  minute 
of  the  28th  day  of  December,  1903,  the  end 
of  the  five  years  following  the  day  of  the 
sale.  Begardlng  the  form  of  the  deed  the 
ordinance  provides  that  it  must  contain  a 
statement  of  "the  time  when  the  right  of  re- 
demption had  expired"  (Ordinance,  etc.,  { 
76.  See  PoL  (3ode,  |  3785,  before  it  was 
amended  In  1911  [Stats.  1911,  p.  1102]),  and 
also  declares  that  "the  matters  recited  in 
the  certificate  of  sale  must  be  recited  in  the 
deed"  (Ordinance,  etc.,  i  76.  See  Pol.  Code, 
S  3786,  before  It  was  amended  in  1911  [Stats. 
1911,  p.  110^]).  That  Is  to  say,  the  deed 
must  not  only  specify  the  time  when  the 
right  of  redemption  did  expire,  but  must  re- 
cite the  matter  appearing  in  the  certificate 
as  to  when  the  purchaser  would  be  entitled 
to  a  deed.  Of  course,  these  events  cannot 
occur  upon  the  same  day.  In  attempting  to 
comply  with  these  provisions  of  the  ordi- 
nance. It  Is  recited  in  the  tax  deed: 

"The  certificate  of  sale  stated  that  unless  the 
said  real  estate  was  redeemed  within  five  years 
from  the  date  of  the  snlc  to  the  said  city,  the 
purchaser  thereof  would  be  entitled  to  a  deed 
thereof,  on  the  Z9th  dav  of  December,  190S;  that 
said  certificate  bears  date  the  28th  day  of  De- 
cember, 1898 ;  the  day  of  said  sale ;  and  where- 
as, the  time,  to  wit,  five  years,  for  redeeming 
said  property,  expired  on  the  28th  day  of  De- 
cember, 1903.    •    •    »"    (Italics  are  ours.) 

The  appellant  contends  that  In  thus  cor- 
recting the  error  in  the  date  appearing  in 
the  certificate  the  deed  contains  a  false  re- 
dtal,  and,  in  line  with  our  decisions,  such 
error  must  be  regarded  as  fatal  to  the  validi- 
ty of  the  tax  title.    See  Hughes  v.  Cannedy, 


92  Cal.  382,  28  Pac.  673;  Simmons  ▼.  Mc- 
Carthy, 118  Cal.  622,  50  Pac.  761.  But  we 
do  not  find  it  necessary  to  consider  whether 
the  latter  discrepancy  is  error,  or  If  bo, 
whether  It  Is  fatal  to  the  defendant's  alleg- 
ed title  to  the  land,  as  we  are  satisfied  that 
the  failure  to  correctly  state  in  the  certifi- 
cate the  time  "when  the  city  will  be  entitled 
to  a  deed"  renders  the  certificate  void,  and 
annuls  the  subsequent  proceedings. 

[3]  3.  It  has  been  frequently  reiterated 
that  "where  the  statute  prescribes  the  par- 
ticular form  of  the  tax  deed,  the  form  be- 
comes substance,  and  must  be  strictly  pur- 
sued, and  It  Is  not  for  the  courts  to  inquire 
whether  the  required  recitals  are  of  ma- 
terial facts  or  otherwise."  Henderson,  etc., 
V.  De  Tui*,  164  Cal.  296,  128  Pac.  747; 
Balrd  v.  Monroe,  150  Cal.  660,  564,  89  Pnc. 
352;  Preston  v.  Hirsch,  6  Cal.  App.  485,  00 
Pac.  965;  Simmons  v.  McCarthy,  supra. 
See,  also,  Jordan  v.  Beale,  165  Pac.  990. 
The '  identical  question  before  us  was  pre- 
sented in  Stanton  v.  Hotcbkiss,  157  Cal.  662, 
108  Pac.  864,  but,  although  error  was  con- 
ceded by  the  counsel,  it  was  held  to  have 
been  cured,  by  the  Curative  Act  of  1903 
(Stats.  1903,  p.  63),  the  purpose  of  which 
was  to  confirm,  validate  and  legalize  cer- 
tain tax  deeds  executed  to  the  state.  In 
other  cases  where  the  question  was  involved, 
substantially  the  same  conclusions  were 
reached.  Balrd  v.  Monroe,  supra;  Fox  v. 
Townsend,  162  Cal.  51,  91  Pac.  1004,  1007; 
Bank  of  Lemoore  v.  Fulgbam,  161  Cal.  2.34, 
239,  90  Pac.  936;  Carter  v.  Osbom,  150 
Cal.  620,  89  Pac.  608.  It  Is  suggested  in 
these  cases,  however,  but  for  the  Curative 
Act  such  errors  would  render  the  tax  pro- 
ceedings defective,  for  "It  Is  well  settled 
that  proceedings  on  tax  sales  are  In  Invltum, 
and  to  be  valid  must  be  strlctl  juris."  Pres- 
ton V.  Hirsch,  supra.  It  has  been  said  that, 
notwithstanding  these  requirements  of  the 
law  could  not  apparently  "be  of  any  «ub- 
stantlal  benefit  to  the  property  owner,"  the 
tax  deed  must  be  held  void  even  though  the 
ruling  appear  to  be  extremely  technical. 
Balrd  v.  Monroe,  supra.  But  the  error  un- 
der consideration  does  seem  to  be  materlaL 
It  is  declared  in  Bruschl  v.  Cooper  et  aL,  22 
Cal.  App.  Dec.  205,  213: 

"One  of  the  objects  of  the  certificate  doubt- 
less Is  to  give  notice  to  the  owner  of  the  date  of 
the  sale  and  to  inform  him  when  the  purchaser 
will  be  entitled  to  a  deed.  L  e.,  inform  him  of 
the  period  of  redemption. 

This  purpose  further  appears  from  the  fact 
that  the  ordinance  expres!sly  provides  for  the 
recordation  of  the  certificate.  Ord.,  etc.,  | 
72.  The  respondent  contends,  however,  that 
the  recital  In  the  certificate  could  not  have 
misled  the  owner,  ns  It  specified  that  the  pur- 
chaser would  be  entitled  to  a  deed  five  years 
from  the  date  of  the  sale  (which  is  set  forth 
correctly)  unless  sooner  redeemed.  Had  the 
redtal  stopped  at  that  point  there  would 
have  been  no  error  under  the  ruling  of  Best 
T.  Woblford,  163  Cal.  17,  94  Pac  88.    But  it 
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wait  on  and  declared  the  said  time  to  be 
precisely  tLe  28tb  day  of  December,  1903. 
We  cannot  agree  with  tbe  respondent  tbat 
tbe  glrlng  of  the  date  Itself  may  be  regard- 
ed as  "mere  sarplnsage." 

Cwsiderlng  this  recital  aa  of  the  time  tbe 
oertiflcate  was  given,  It  tends  to  Inform  the 
onmer  that  the  flve-year  period  for  tbe  re- 
deiuptlon  of  the  property  expires  on  Decem- 
ber 27,  1903,  and  that  the  following  day  the 
poxcbaser  shall  be  entitled  to  a  deed.  In 
effect.  It  gives  notice  that  the  period  of  re- 
demption commences  to  run  with  the  day  of 
the  sale  contrary  to  tlie  general  provisions  of 
the  law.  CIt.  Code,  |  10;  Code  Civ.  Proc. 
1 12.  To  T^er  again  to  Balrd  ▼.  Monroe, 
where  a  stmllar  question  was  carefully  con- 
sidered  althoagh  not  expressly  decided: 

"He  Legislature  has  seen  fit,  however,  to 
nqnire  that  the  time  shall  be  expressly  stated 
io  the  deed,  and  that  nothinc  in  that  regard 
•htn  be  left  to  be  determined  from  one's  knowl- 
edte  of  the  law." 

We  do  not  find  tbat  the  cases  relied  upon 
b;  the  respondent  are  opposed  to  this  ruling. 
In  RoUins  v.  Woodman,  117  Cal.  516,  49  Pac. 
453,  the  time  when  the  right  of  the  purchaser 
to  the  deed  became  fixed  was  correctly  given 
u  the  day  following  the  time  when  the  peri- 
od of  redemption  expired.  The  case  is  au- 
thority for  the  point  that  it  is  Immaterial 
that  the  day  as  specified  happened  to  fall 
apm  a  Sunday.  Deets  v.  Hall,  163  Cal.  249, 
124  Pac  1007,  merely  decides  that  it  was 
not  error  to  specify  the  time  when  the  right 
of  redemption  expired  as  being  one  day 
later  than  tbe  correct  day,  as  the  date  desig- 
nated in  that  Instance  "was  perfectly  cor- 
rect, in  tbat  It  named  a  date  after  the  re- 
demption had  In  fact  expired,"  while  the 
coQCurring  opinion  points  out  that  tbe  cor- 
rect time  "was  at  the  infinitely  small  space 
of  time  between  the  two  days."  But  to  state 
tbat  the  purchaser  shall  be  entitled  to  a  deed 
at  any  time  on  tbe  day  preceding  the  cor- 
rect day  la  to  Gliorten  the  period  of  redemp- 
tion to  that  extent  and  thus  cause  prejudice 
to  tbe  rights  of  the  owner.  In  this  connec- 
tion we  do  not  regard  it  as  material  that 
aereral  years  elapsed  after  tbe  expiration  of 
tbe  period  of  redenvtion  and  before  the 
plaintiff  commenced  this  suit  to  quiet  his 
Utle. 

I  [4]  4.  There  la  one  other  point  which 
(bonid  be  mentioned.  Section  67  of  the  or- 
dinance requires  that  notice  of  tbe  sale  of 
property  for  ddinqnent  taxes  be  published, 
lodtbat: 

"The  publication  must  designate  tbe  da;  and 
boar  when  tbe  property  will,  by  operation  of 
law,  be  sold  to  the  city    •    •    •    and  the  place 

I       ibaU  be  at  tbe  city  hall." 

'  The  oertiflcate  of  sale  recites  that  the  pub- 
lication "did  designate  the  place  of  said  sale, 
whldi  place  so  designated  was  at  the  dty 
baU  of  the  said  dty  of  Bakersfleld."  But  It 
b  nrRcd  by  the  appellant  "that  tbe  notice  of 


the  place  of  the  sale  aa  simply  cUy  hall  is  an 
insufficient  designation  of  the  place  of  saia" 
"From  tbe  notice,"  it  is  reasoned,  "one  would 
not  b«  apprised  *  *  •  whether  tbe  sale  would 
be  made  in  tbe  city  hall,  or  in  what  particular 
part  of  it,  or  whether  it  would  be  made  in  front 
of  it,  or  at  its  back  or  on  either  side." 

It  Is  manifestly  the  purpose  of  the  law.  In 
requiring  notice  of  the  sale  to  be  published, 
to  furnish  definite  Information  as  to  the  pre- 
cise location  where  it  will  be  held.  In  this 
way  tbe  owner  has  notice  where  to  go  In  or- 
der to  arrest  the  sale  by  the  payment  of  the 
taxes,  and  other  Interested  persons  are  given 
full  opportunity  to  participate  In  the  sale. 
Cooley  on  Taxation,  vol.  II  (8d  Ed.)  p.  938; 
Blackwell  on  Tax  Titles,  toL  I  (5th  Ed.)  | 
601.  But  It  cannot  be  said,  aa  matter  of  law, 
that  the  designation  of  the  city  hall  as  the 
place  of  sale  was  indefinite  or  uncertain. 
The  sufficiency  of  the  notice,  in  this  regard, 
must  depend  upon  the  drcnmstances  of 
each  case.  No  evidence  was  offered  herein 
descriptive  of  the  dty  hall  building.  For 
aught  that  a.ppe&Ta,  at  the  time  of  the  sale 
it  may  have  consisted  of  a  single  room  in  a 
one-btory  structure  of  limited  dimensions. 
If  that  were  so,  dearly  the  notice  would  have 
been  sufficient.  It  Is  shown  by  the  record 
tbat  in  1898,  the  year  of  the  sale,  the  dty  of 
Bakersfleld  was  organized  aa  a  municipal 
corporation  of  tbe  fifth  dass.  The  United 
States  census  shows  that  Bakersfleld  had  a 
population  in  1S90  of  2,626.  Possibly  the 
population,  when  the  sale  was  made  eight 
years  later,  did  not  exceed  3,000,  the  mini- 
mum population  required  for  dties  of  the 
fifth  class  by  the  Munidpai  Corporation  Act 
Stats.  1897,  p.  421.  But  we  cannot  hold  that 
notice  of  the  sale  to  take  place  at  the  dty 
hall  of  such  a  munidpality  was  not  sufficient- 
ly definite  to  meet  tbe  purposes  and  require- 
ments of  the  statute. 

Since  it  must,  for  the  reasons  given,  be 
held  that  the  certificate  of  sale  to  the  dty 
is  fatally  defective,  thereby  rendering  the 
deed  invalid,  it  will  not  therefore  be  neces- 
sary to  consider  the  numerous  objections 
made  by  the  appellant  to  tbe  deed  from  tbe 
dty  to  Wilson  touching  the  absence  of  prop- 
er redtals  and  the  failure,  in  essential  par- 
ticnlars,  to  otherwise  comply  with  the  pro- 
visions of  the  ordinance. 

Judgment  and  order  reversed. 

We  concur:     SHAW,  J.;    SLOSS,  J. 


PROVIDENT     GOLD     MINING     CO.     v. 
HATNES  et  al.    (L.  A.  3762.) 

(Supreme  Court  of  OaUfomia.    July  11,  1916.) 

1.  COBPOBATIONS  «=»216— Stockholdeb's  Li-  ■ 
ABiLiTT — Matters  Dbtbrminino. 
As  a  general  rule,  the  liability  of  a  stock- 
holder for  tbe  debts  of  his  eorporation  is  de- 
termined by  the  charter  of  the  company  and  the 


^»ror  otlur  casM  ace  same  topie  and  KKT-NUUBER  In  all  Key-Numbsred  Dlseau  aad  Xudexas 


Digitized  by 


Google 


156 


160  PACIFIC  EBPORTBH 


(Cat 


laws  of  th«  state  la  which  incorporation  waa 
had. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  i§  829-834;   Dec.  Dig.  «=9216.1 

2.  CoRPOBATiONs  «=3216— Stookholdeb'b  Li- 
ability     —      LlABILITT      IW      JUBIBDICnOH 

Wbebb  Business  is  Done. 
The  liability  of  a  stockholder  for  the  cor- 
poration's debts,  according  to  the  laws  of  the 
jurisdiction  in  which  business  is  transacted  by 
the  company,  rests  upon  the  stockholder's  con- 
sent to  be  bound  by  such  laws,  which  is  in- 
ferred from  the  fact  that  by  his  act  of  becom- 
ing a  stockholder  he  has  authorized  the  govern- 
ing officers  of  the  corporation  to  transact  busi- 
ness in  such  state. 

[Ed.  Note.— For  other  cases,  s6e  Corporations, 
Cent.  Dig.  {§  K29-8S4:    Dec.  Dig.  <S=>216.] 

8.  CoBPORATioNS  <©=3216— Stockholder's  Li- 

ABILIT7— GKNBBAL    AuCHOKIZATION    TO     DO 

Business  in  Ant  State. 
A  stockholder  who  became  such  in  a  com- 
pany whose  articles  anthorized  it  to  do  busi- 
ness in  "any  other  state  or  territory,  as  the 
board  of  directors  may  deem  necessary  or  ex- 
pedient," empowered  them  to  engage  in  busi- 
ness anywhere,  and  impliedly  consented  that 
when  they  selected  a  place  for  the  transaction 
of  corporate  business,  they  should  have  power 
to  bind  him  so  far  as  the  laws  of  that  place 
might  require,  so  as  to  subject  him  to  liaoility 
for  the  company's  debts. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  82»-834;   Dec.  Dig.  «=»216.] 

4.  Pleading  «=3l26 — Answer— iNstnrFiciBNT 

Denials. 
In  an  action  against  a  corporate  stockhold- 
er to  enforce  his  liability  for  the  company's 
debts,  where  the  compUiint  alleged  that  at  the 
time  the  liability  was  incurred  the  total  sub- 
scribed stock  of  the  company  was  19,159 
shares,  answers  undertaking  to  deny  "that  at 
the  time  of  entering  into  said  ulleged  contract 
the  total  amount  of  stock  •  •  »  then  sub- 
scribed for  was  19,159  shares,"  were  not  good 
traverses  being  evasive,  and  admitted  the  allega- 
tion of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  5§  261-263;   Dec.  Dig.  <g=126.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Gavin  W.  Craig, 
Judge. 

Action  by  the  Provident  Gold  Aliniiig  Com- 
pany against  Lloyd  C.  Haynes  and  others. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  new  trial,  defendants  appeal.  Judg- 
ment and  order  aflSrmed. 

Thomas  C.  Job  and  Joseph  B.  Hannon, 
both  of  lyos  Angeles,  for  appellants.  Robert 
Toung,  of  Los  Angeles,  for  respondent 

SIX)SS,  J.  This  is  an  action  to  enforce 
tlie  liability  of  the  defendants  as  stockhold- 
ers of  the  Manhattan  Securities  Company, 
an  Arizona  corporation.  The  liabilityi  as- 
serted arose  out  of  the  alleged  failure  of  the 
Manhattan  Securities  Company  to  comply 
with  a  contract  whereby  it  had  agreed  to 
purchase  certain  shares  of  the  capital  stoclE 
of  the  plaintiff.  The  court  entered  Judg- 
ment against  the  respective  defendants,  each 
of  whom  appeals  from  said  Judgment  and 
from  an  order  denying  a  new  trial. 

The  appellants  cdaim  that  the  agreement 


between  the  two  corporations.  Provident 
Gk>ld  Mining  Company  and  Manhattan  Se- 
curities Company,  did  not  bind  the  latter  to 
piirehase  any  shjares  of  stock,  but  merely 
vested  In  it  an  option  to  make  such  pur- 
chase. But,  since  the  taking  of  the  present 
appeals,  this  court  has  had  occasion,  in  an- 
other case,  to  construe  the  same  agreement, 
and  has  held  that  it  wag  a  binding  contract 
of  purchase  and  sale.  Provident  Gold  Mln. 
Co.  r.  Manhattan  Securities  Ga,  168  CaL 
304,  142  Pac.  884. 

The  main  question  for  decision  is  whether 
the  defendants  are  liable,  in  accordance  with 
the  law  of  California,  for  a  proportion  of 
this  obligation  of  the  Securities  Company,  a 
corporation  organized  in  Arizona.  Under 
the  law  of  this  state,  as  declared  In  our  Con- 
stitution and  statutes,  every  stockholder  of  a 
corporation  is  indlviduaUy  liable  for  such 
proportion  of  its  debts  and  liabilities  con- 
tracted or  incurred  during  the  time  be  was 
a  stockholder  as  the  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of 
the  subscribed  capital  stock  of  the  shares  of 
the  corporation.  Const  art  12,  {  3;  Clr. 
Code,  §  322.  Our  Constitution  further  pro- 
vides that  no  corporation  organized  without 
the  state  shall  be  allowed  to  transact  busi- 
ness within  the  state  on  more  favorable  con- 
ditions than  are  prescribed  by  law  to  simi- 
lar corporations  organized  under  the  laws  of 
this  state.  Const  art  12,  f  15.  Section  322 
of  the  Civil  Code  declares  speclflcally  that 
the  liability  of  each  stockholder  of  a  corpo- 
ration formed  outside  of  this  state  and  do- 
ing business  within  this  state  is  the  same  as 
the  liability  of  a  stockholder  of  a  Callfomla 
corporation. 

The  law  of  Arizona,  under  which  the  Man- 
hattan Securities  Company  was  organized, 
gives  to  corporations  the  power,  among  other 
things,  "to  exempt  the  private  property  of 
the  members  from  liability  for  corporate 
debts."  The  articles  of  Incorporation  must, 
under  the  Arizona  statutes,  state  "whether 
private  property  Is  to  be  exempt  from  corpo- 
rate debts."  The  articles  of  incorporation 
of  the  Manhattan  Securities  Company  con- 
tain this  provision; 

"The  private  property  of  every  stockholder 
in  this  corporation  shall  be  forever  exempt  from 
liability  for  the  corporate  debts  of  the  corpora- 
tion." 

Said  articles  declare,  farther,  that  ttue 
principal  place  of  business  of  the  corpora- 
tion is  to  be  at  Phoenix,  Ariz.,  and  that: 

"Branch  offices  may  be  established  and  the 
corporntion  may  carry  on  business  in  such  oth- 
er places  within  the  territory  of  Arizona  or  in 
any  other  state  or  territory  as  the  board  of  di- 
rectors may  from  time  to  time  deem  necessarjr 
and  expedient." 

The  purposes  for  which  the  corporatlpn 
was  formed,  as  declared  in  the  articles,  were 
very  broad  and  incloded  the  purchajse,  the 
leasing,  or  other  acquisition  of  mines,  noin- 
ing  rights,  and  land  and  any  interest  therein 
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IB  any  slate  or  territory  of  the  United  States 
and  in  any  foreign  countzy. 

Aa  indicated  by  its  name,  the  plaintiff  was 
engaged  in  tbe  business  of  mining.  The  pur- 
diase  of  its  stock  was  wltliin  the  corporate 
pmposes  of  the  Manhattan  Securltiea  CSom- 
paay.  The  contract  which  gave  rise  to  the 
liability  here  sued  upon  was  made  in  this 
state.  The  court  found,  and  the  finding  is 
not  attacked,  that,  prior  to  and  at  the  time 
of  the  making  of  such  contract,  the  Manliat- 
tan  Securities  Company  was  transacting 
boslness  In  tills  state  and  had  a  place  of 
business  and  office  in  the  dty  of  IiOB  Angeles. 

[1]  As  a  general  nfle,  "the  liabiltty  of  a 
sto(^older  is  determined  by  the  charter  of 
tbe  corporation  and  the  laws  of  the  state  In 
wUdi  the  incorporation  is  had."  Pinney  v. 
Nelson,  188  U.  S.  144,  14fl,  22  Sup.  Gt  B2, 
46  L  Eld.  126.  It  has,  however,  been  held 
in  a  series  of  cases  that  where  a  corporation 
Is  formed  in  some  state  or  country  other 
than  California,  for  the  purpose  of  doing 
business  in  this  state,  the  stockholders  are, 
8»  far  as  concerns  bnslness  transacted  In 
California,  to  be  held  liable  In  accordance 
with  the  California  statutes.  Pinney  ▼.  Nel- 
son, supra;  Peck  t.  Noee,  154  Cal.  851,  97 
Pat  865;  Thomas  T.  Wentworth  Hotel  Co., 
158  CaL  276,  110  Pac.  942,  139  Am.  St  Rep. 
120;  Thomaa  v.  Matthlessen,  232  C.  S.  221,  34 
Snp.  Ct  312,  58  t..  Ed.  577.  The  first  In  this 
Bne  of  cases  was  Pinney  v.  Nelson,  and  the 
gronnd  of  that  decision,  as  of  those  following 
It  is  that  tbe  stockholders,  in  forming  a 
corporation  for  the  purpose  of  doing  business 
Id  a  particular  state  (e.  g.,  California),  must 
be  deemed  to  have  contracted  with  reference 
to  tbe  laws  of  that  state,  and  will,  so  far 
aa  concerns  business  transacted  therein,  be 
held  to  the  liabilities  which  those  laws  im- 
pose npon  the  transaction  of  such  business. 
In  Pinney  t.  Nelson,  the  corporation  in  ques- 
tion was  organized  in  tlie  state  of  Colorado 
under  articles  which  declared  that  the  prin- 
cipal plant  and  operations  of  the  company 
befond  the  Omits  of  the  state  of  Colorado 
should  be  in  Los  Angeles  county,  state  of 
Oalifornia.  In  Peck  t.  Noee,  the  corpora- 
tion had  been  organised  in  Nevada,  and  the 
articles  of  incorporation  declared  (as  this 
court  construed  the  findings)  that  it  was  the 
pnipose  of  tbe  corporation  to  do  business  in 
Gallfomla.  In  Thomas  ▼.  Wentwortb  Hotel 
Ooi,  the  corporation  bad  been  formed  in  Ari- 
lona,  and  the  articles  declared  that  the  prln- 
dpal  place  of  business  outside  of  Arizona 
should  be  In  the  dty  of  Lios  Angeles  or  the 
dty  of  Pasadena,  is  the  state  of  Oalifornia. 
The  case  of  Thomas  v.  Hattbiessoi  Iiad  to  do 
wttb  tbe  liability  of  stockhcdders  in  the  same 
coiporetion  which  was  involved  in  Thomas  v. 
Wentworth  Hotel  Co.,  and  in  tbe  Matthlessen 
Case  the  IlabiHty  was  enforced  outside  of 
ttils  state  against  a  stockholder  residing  in 
tlie  state  of  New  Tork. 

(2,  t]  In  eacb  of  ttiese  cases,  the  articles  of 
Inanporation    contain^   language   showing 


tlie  purpose  of  transacting  business  in  the 
state  of  California.  In  the  case  now  before 
us,  there  is  no  such  spedflc  reference,  the  ar- 
ticles declaring  merely  that  the  corporation 
shall  have  authority  to  transact  business  In 
such  places  in  Arizona  or  in  "any  other  state 
or  territory  as  the  board  of  directors  may 
deem  necessary  or  expedient"  We  think, 
however,  that  this  distinction  does  not,  in 
principle.  Justify  the  application  of  any  dif- 
ferent rule.  The  liability  of  a  stockholder, 
according  to  the  laws  of  tbe  Jurisdiction  in 
which  business  is  transacted,  rests  upon  his 
consent  to  be  bound  by  such  laws.  His  con- 
sent is  inferred  from  the  fact  that  he  has, 
by  bis  act  of  becoming  a  stockholder,  antbor- 
Ised  the  governing  officers  of  the  corporatlou 
to  transact  business  in  eadh.  state.  Where 
he  becomes  a  stockholder  In  a  corporation 
whose  articles  authorize  it  to  do  business  in 
any  state  or  country  which  its  directors  may 
select,  be  empowers  the  directors  to  engage 
In  business  anywhere,  and  impliedly  con- 
sents that  when  they  select  a  place  for  the 
transaction  of  corporate  business,  they  shall 
have  power  to  bind  him  so  far  as  the  laws 
of  that  place  may  require.  The  test  of  lia- 
bility is  whether  the  stockholder  has  author- 
ized the  corporation  and  Its  managing  offi- 
cers to  bind  him  by  entering  upon  tbe  trans- 
action of  business  in  a  given  state.  Such 
authority  Is  conferred  as  well  by  general  lan- 
guage authorizing  the  transaction  of  busi- 
ness In  any  state  which  the  directors  may 
deem  it  expedient  to  enter  as  by  words  em- 
powering them  to  transact  business  in  a 
specific  place.  Any  other  holding  would 
make  It  easy  for  corporators,  designing  to 
conduct  the  corporate  business  In  California, 
to  escape  the  liabilities  imposed  by  our  law 
through  tbe  simple  expedient  of  using,  in 
their  articles,  general  Instead  of  spedflc 
words  in  defining  the  purposes  of  the  corpo- 
ration and  the  places  of  intended  operation. 
[4]  One  other  point  is  made.  The  MaMllty 
of  the  stockholder  Is  measured  by  the  pro- 
portion which  his  stock  bears  to  the  total 
subscribed  stock  of  the  corporation.  The 
amount  of  such  total  subscribed  stock  must 
therefore  be  shown.  Tbe  complaint  alleges 
that  at  the  time  the  liability  was  incurrod 
the  total  subscribed  stock  of  the  Manhattan 
Securities  Company  was  19,159  shares.  A 
finding  in  accordance  vrlth  this  allegation  is 
attacked  as  unsupported  by  the  evidence. 
The  answers  of  appellants  did  not  however, 
raise  an  Issue  on  the  point  Bach  of  the  an- 
swers undertook  to  deny  "that  at  the  time 
of  entering  into  said  alleged  contract  the  to- 
tal amount  of  stock  of  said  Manhattan  Se- 
curities Company  then  subscribed  for  was 
19,159  shares."  Without  regard  to  other  ob- 
jections to  the  pleadings,  these  answers  are 
evasive.  They  deny,  merely,  that  the 
amount  of  stock  subscribed  was  the  specified 
number  of  shares  alleged  in  the  complaint. 
Tbe  number  may,  consistently  with  the  truth 
of  the  denial,  have  bwax  19,160  shares  or 
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any  nttmber  otlier  than  19,159.  Such  a  de- 
nial Is  not  a  good  traverse,  and  the  allega- 
tion of  the  complaint  atands  admitted.  Tow- 
dy  V.  Ellis,  22  Cal.  650,  659;  Doll  v.  aood. 
38  Cal.  287;  Marsters  t.  Lash,  61  Cat.  622; 
Westbay  v.  Gray,  116  Cal.  660,  48  Pac.  800. 
The  Judgment  and  the  order  appealed 
from  are  affirmed. 

We  concur:   SHAW,  J.;  LAWLOH,  J. 


AALWYNS  liAW  INSTITUTE  ▼.  MARTIN 

et  aL    (S.  F.  6744.) 
(Supreme  Court  of  California.    July  1,  1916.) 

1.  COBPOBATIONB  «=9617(1)  —  FORFBETUBB  OF 

CHABTBBr— EmtCT. 

When  a  corporation  has  failed  to  pay  its 
license  tax  and  a  forfeiture  of  its  charter  has 
been  declared.  It  ceases  to  be  a  corporation. 

[Ed.  Note. — For  otjier  cases,  see  Corporations, 
Cent  Dig.  ft  "2448,  2452,  2453,  245S,  2456; 
Dec.  Dig.  «=»617(1).] 

2.  corpobations  «=9617(2)  —  fobfbitubb  ox 
Chabtkb— Eftbct. 

The  title  to  property  formerly  owned  by  a 
corporation  whose  charter  has  been  forfeited  by 
its  failure  to  pay  Its  license  tax  vests  in  the  foc- 
mer  directors  as  trustees,  and  such  defunct  cor- 
poration cannot  hold  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  2449;    Dec.  Dig.  «=j617(2).] 

3.  COBPOKATTONB    «=3ei7(2)  —  STOOSnoLDKB  — 

Interest  in  DiasoLvsn  Cobpobation. 
One  becoming  the  owner  of  shares  in  a  cor- 
poration after  forfeiture  of  its  charter  has  a 
mere  equitable  interest  in  the  assets  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  2449;    Dec.  Dig.  «=»617(2).] 

4.  Quieting    Title    €=»10(2)  —  Estate    of 
Plaintiff. 

Ad  action  to  quiet  title  is  not  the  proper 
remedy  for  the  owner  of  an'  equitable  interest  to 
invoke  against  the  owner  of  the  legal  title,  but 
he  may  protect  his  equities  in  other  ways. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Gent  Dig.  H  87.  40,  42;   Dec  Dig.  «=» 

6.  Constitutional  Law  «=3307  — Quietinq 
Title— Dub  Process — Deprivation  of  Rem- 
edy—Equitable  Title. 
Denial  of  remedy  by  suit  by  the  owner  of  an 
equitable  interest  to  quiet  title  does  not  deprive 
him  of  property  without  due  process  of  law; 
there  being  other  remedies. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  925 ;   Dec.  Dig.  <S=>307.]    . 

8.  CoBPOBATioNs  .<@=»207  —  Stockholder  — 

Suit  for  Corporation. 
Only  a  stockholder  of  record  can  maintain 
an  action  to  quiet  title  for  the  benefit  of  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §!  797-805;   Dec.  Dig.  «=>207.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  the  Aalwyns  Law  Institute 
against  Peter  D.  Martin  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Arthur  Crane,  of  San  Francisco,  for  ap- 
pellant   Morrison,  Dunne  &  Brobeck,  Corbet 


&  Selby,  Cooper,  Gray  ft  Cooper,  Stratton, 
Kaufman  &  Torcblana,  McCutchen,  Olney  ft 
Wlllard,  Alfred  Sutro,  and  Pltlsbnry,  Madi- 
son ft  Sutro,  all  of  San  Francisco  (Peter  F. 
Dunne,  W..H.  Smith,  Jr.,  Charles  A.  Gray, 
W.  W.  Kaufman,  and  A.  Crawford  Greene, 
all  of  San  Francisco,  of  counsel),  for  re- 
spondents. 

MELVIN.  jr.  Plaintiff  appeals  from  a 
Judgment  entered  after  an  order  sustaining 
demurrers  of  all  of  the  defendants  to  the 
fourth  amended  complaint 

The  suit  is  one  to  quiet  title.  It  Is  alleged 
in  the  complaint  that  Ocean  Shore  Railway 
Company  was  a  corporation;  that  its  char- 
ter was  declared  forfeited  for  nonpayment 
of  license  tax  on  November  30,  1910;  that 
on  the  date  of  the  forfeiture  the  defendants 
Martin,  Moore,  Harvey,  Folger,  and  Pills- 
bury  constituted  the  board  of  directors  of 
the  corporation,  and  by  the  forfeiture  be- 
came "trustees  of  said  corporation";  and 
that  plaintiff  is  the  owner  and  holder  of  12 
shares  of  the  "capital  stock  of  said  corpora- 
tion," 

It  Is  nest  alleged  that  said  Ocean  Shore 
Railway  Company  "is,  and  for  a  long  time 
hitherto  has  been,"  the  owner  in  fee  simple 
and  entitled  to  the  possession  of  all  that 
real  property  situated  in  the  city  and  coun- 
ty of  San  Francisco  and  in  the  counties  of. 
San  Mateo  and  Santa  Cruz,  and  (to  quote 
directly  from  the  pleading) — 
"more  particularly  described  as  follows,  to  wit: 
Rights  of  way,  terminal  lands,  and  all  the  prop- 
erty known  as  the  'Ocean  Shore  Railway  prop- 
erty,' more  particularly  described  in  the  public 
records  of  said  city  and  county  of  San  Francisco 
in  Liber  62  of  Mortgages,  page  29  et  seq.,  and 
to  which  reference  is  hereby  made  for  said  de- 
scription." 

This  is  followed  by  the  averment  that  the 
defendants  assert  individual  interests  In 
said  property  adverse  to  the  Ocean  Shore 
Railway  Company,  but  that  their  claims  are 
without  right,  and  that  the  five  persons  nam- 
ed as  trustees  have  no  title  nor  interest  in 
the  property  except  as  such  trustees.  It  is 
averred  on  information  and  belief  that  de- 
fendants individually  claim  adverse  inter- 
ests in  the  property  "pursuant  to  a  scheme 
and  plan  among  themselves  to  go  through 
the  form  of  buying  and  selling"  It,  stating 
and  publishing  that  they  were  empowered  to 
do  so  by  the  company's  stockholders,  bond- 
holders, and  creditors;  that  said  assump- 
tion is  false;  that  in  pursuance  of  said 
scheme  they  did  on  December  4,  1911,  con- 
nive and  acquiesce  in- the  execution  of  a  deed 
of  said  property  given  without  considera- 
tion by  defendant  Moore,  which  purported  to 
convey  the  said  property  from  said  Moore  to 
the  Ocean  Shore  Railroad  Company;  and 
that  said  deed  was  executed  and  recorded 
only  for  the  purpose  of  giving  color  to  the 
adverse  claims  of  defendants,  which  were 
without  any  right  whatever.  Plaintiff  fur- 
ther alleges  that  on  February  16,  1911,  it 
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became  and  ever  since  has  been  "a  stock* 
holder  as  aforesaid  In  said  Ocean  Shore 
Railway  Company";  that  Immediately  prior 
to  the  ccKamencement  of  this  notion  the  trus- 
tees of  the  Ocean  Shore  Railway  Company 
were  asked  to  bring  suit  in  their  represen- 
tative capacity  to  quiet  the  title  of  said  cor- 
poration to  said  property  and  to  set  aside  the 
fraudulent  deed  of  December  4,  1911;  but 
tbat  they  refused  to  do  so,  and  plaintiff  and 
the  other  stockholders  are  without  remedy 
save  in  a  court  of  equity. 

There  la  a  general  averment  tbat  plaintiff 
for  lack  of  Information  cannot  be  more 
gpeclBc  and  certain  as  to  dates,  names, 
places,  amounts,  or  other  matters,  but  that 
all  such  things  are  within  the  actual  knowl- 
edge of  defendants. 

The  prayer  is  that  defendants  may  be  re- 
quired to  set  forth  the  nature  of  their  sever- 
al claims,  and  that  the  court  decree  said 
claims  to  be  without  merit,  and  tbat  it  be 
adjudged  tbat  the  Ocean  Shore  Railway 
Company  is  the  owner  of  the  property,  and 
tbat  the  other  defendants  and  each  of  them 
be  debarred  from  asserting  any  claim  to  the 
premises.  Although  there  is  a  general  aver- 
ment that  plaintiff  owns  certain  shares  of 
the  capital  stock  of  the  Ocean  Shore  Rail- 
way Company,  there  is  a  special  allegation 
that  plaintiff  became  a  stockholder  In  said 
company  on  February  15,  1911,  a  time  sub- 
sequent to  the  forfeiture  of  the  charter  of 
said  corporation.  It  follows  tbat  whatever 
Interest  plaintiff  may  have,  if  any,  Is  equi- 
table, and  not  such  as  Is  derived  from  the 
sale  of  the  stock  of  a  going  corporation. 
But,  before  discussing  plaintiff's  standing 
as  an  alleged  "stockholder,"  we  will  notice 
the  description  of  the  property  to  which 
plaintiff  seelu  to  have  the  title  of  the  Ocean 
Shore  Railway  Company  quieted. 

It  Is  the  contention  of  respondents  that 
there  Is  in  reality  no  description  of  the  land. 
The  attempted  description  la  of  "rights  of 
way,  terminal  lands,  and  all  the  property 
known  as  'Ocean  Shore  Railway  property,' 
more  particularly  described,"  etc.,  giving  the 
volume  and  number  of  a  page  of  the  public 
records.  Appellant  asserts  that  this  Is  a 
good  description,  but,  if  it  be  insufficient,  it 
is  vulnerable  only  for  uncertainty,  and  will 
sot  fall  before  a  general  demurrer.  Both  of 
these  contentions  are  incorrect  There  is  no 
description  of  the  rights  of  way  and  ter- 
minal lands  at  all,  while  the  other  property 
is  vaguely  designated  as  that  "known  as  the 
'Ocean  Shore  Railway  property.'"  It  is  a 
general  rule  of  pleading  tbat  a  complaint  In 
an  action  to  quiet  title  must  contain  a  per- 
tinent description  of  the  land  In  controversy. 
The  court,  passing  upon  the  demurrer  from 
the  face  of  the  pleading  Itself,  could  not  pos- 
sibly determine  the  location  of  the  property 
unless  recourse  were  had  to  the  book  of  rec- 
ords indicated,  and  this  could  not  be  required 
of  the  court  To  be  sure  "Ocean  Shore  Rail- 
way property"  Is  given  as  a  common  designa- 


tion of  a  part  of  the  realty  to  which  plaintiff 
seeks  to  quiet  the  title,  but  this  does  not 
bring  the  pleading  within  the  rule  of  those 
cases  where  a  .well-known  tract  of  land  is 
described  by  name  and  by  the  enumeration 
of  some  other  Identifying  characteristics, 
and  the  whole  description  aided  by  reference 
to  the  public  records.  There  must  be  some- 
thing In  the  pleading  Itself  by  way  of  actual 
descripUon.  32  Cyc.  13Q5.  Appellant  cites 
a  number  of  cases  in  which  descriptions  of 
land  have  been  held  sufDclent  when  support- 
ed and  explained  by  reference  to  public  rec- 
ords or  maps.  Courts  have  shown  great  lib- 
erality In  permitting  pleaders  to  set  forth 
very  general  descriptions  which  may  be  made 
more  certain  by  reference  to  indicated  rec- 
ords, but  we  know  of  no  authority  in  which 
a  pleading  has  been  tolerated  which  attempt- 
ed no  description  possible' of  any  sort  of  iden- 
tification without  reference  to  a  record.  For 
example,  in  Miller  v.  Luco,  80  Cal.  257,  261, 
22  Paa  195,  the  description  in  the  deed  indi- 
cated the  acreage,  the  county,  the  common 
name  of  the  tract,  and  the  names  of  some 
of  the  previous  grantors  and  grantees,  and 
finally  referred  for  greater  certainty  to  a 
deed  of  record  In  a  specified  county.  In 
Redd  V.  Murry,  95  Cal.  48,  24  Pac.  841,  30 
Pac.  132,  the  property  Involved  was  describ- 
ed by  metes  and  bounds  and  as  being  within 
a  certain  city.  A  map  .was  also  mentioned 
in  the  description,  and  the  court  properly 
held  such  map  admissible  in  evidence.  In 
Carter  v.  Badgalupl,  83  Cal.  187, 190,  23  Paa 
301,  the  description  attacked  by  appellant  was 
based  upon  a  known  natural  monument  cou- 
pled with  measurements  and  direction  of 
lines.  The  description  discussed  in  the  opin- 
ion of  Joyce  V.  Tomasini,  168  Cal.  234,  238, 
142  Pac.  67,  gave  the  number  of  acres  and  the 
names  of  the  owners  of  the  mcompasslng 
tracts  of  land. 

It  Is  Impossible  to  tell  from  the  face  of  the 
pleading  whether  or  not  the  public  record  to 
which  reference  la  made  includes  within  the 
property  described  In  a  mortgage  all  of  that 
mentioned  in  the  pleading  as  "rights  of  way," 
"terminal  lands,"  and  the  "Ocean  Shore  Kail- 
way  property,"  or  only  that  last  named. 
'nUs  Is  not  mere  ambiguity  to  be  attacked 
only  by  q>eclal  demurrer.  It  is  a  failure  of 
description,  and  is  vulnerable  to  a  general 
demurrer.  The  pleading  la  to  be  construed 
most  strongly  against  the  pleader,  and  this 
complaint  Is  entirely  susceptible  of  an  inter- 
pretation which  would  describe  the  "rights 
of  way"  and  "terminal  lands"  as  somewhere 
in  one  of  the  two  countleei  or  in  the  city 
and  county  mentioned  and  the  "Ocean  Shore 
Railway  property,"  vaguely  located  some- 
where within  the  same  vast  territory,  but 
described  particularly  In  a  public  record. 
Such  pleading  is  too  vague  to  l>e  dignified  as 
mere  incomplete  description. 

[1,  2]  When  a  corporation  has  failed  to  pay 
its  license  tax,  and  a  forfeiture  of  its  diarter 
has  been  declared,  it  ceases  to  be  a  corpora- 
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don.  Netrhall  t.  Western  Zinc  Mining  Oo., 
164  Oal.  380,  128  Pac.  1040.  The  title  to  the 
property  formerly  owned  by  the  corporation 
vests  In  the  former  directors  as  trustees. 
I%e  complaint  Id  the  case  at  bar  does  not 
seek  to  have  the  title  of  the  trustees  quiet- 
ed, but,  on  tbe  contrary,  asks  that  the  title 
of  the  Ocean  Shore  Eallway  Company  be 
quieted,  and  the  whole  action  is  based  upon 
the  alleged  ownership  of  the  property  by  the 
said  company.  But  the  company  Is  dead 
and  may  not  own  property.  Even  If  we  con- 
cede the  plaintiff's  capacity  to  sue  he  is  seek- 
ing relief  upon  a  false  theory  and  a  general 
demurrer  to  his  complaint  will  lie.  If  he 
were  entitled  to  any  relief  at  all  it  would  be 
to  have  the  title  of  the  trustees  quieted,  but 
for-  this  he  has  not  prayed  and  his  complaint 
is  based  upon  the  false  theory  that  the  de- 
funct corporation  may  hold  property. 

[3, 4]  Although  plaintiff  avers  generally 
that  it  is  a  stockholder,  it  appears  by  Its 
special  allegation  that  its  interest  was  ac- 
quired after  the  dissolution  of  the  corpora- 
tion. Therefore,  as  we  have  seen,  at  most 
it  Is  the  owner  of  an  equitable  interest  in  the 
assets  of  the  defunct  corporation.  It  appears 
that  a  deed  to  the  Ocean  Shore  Railroad 
Company  has  been  executed  by  Mr.  Moore, 
one  of  the  trustees.  Plaintiff  could  do  no 
more  than  seek  to  have  the  last-named  cor- 
poration declared  a  trustee  for  the  true  own- 
ers or  to  have  the  deed  set  aside  in  tbe  in- 
terest of  the  trustees  who  by  (deration  of 
law  were  made  custodians  and  holders  of 
the  property  of  the  dead  corporation.  An 
action  to  quiet  title  is  not  the  proper  remedy 
for  the  owner  of  an  equitable  interest  to  in- 
voke against  the  owner  of  tbe,  legal  title. 
Chase  v.  Cameron,  133  Cal.  231,  65  Pac.  460. 

[6]  Appellant  insists  that  the  dted  author- 
ity announces  a  rule  which  is  unconstitution- 
al because  its  application  would  take  away 
his  property  fr<un  tbe  owner  of  an  equitable 
interest  without  due  process  of  law.  We  can- 
not see  that  this  follows.  The  reason  for 
the  rule  announced  in  Chase  v.  Cameron, 
biipra,  is  that  if  the  owner  of  equities  could 
sue  to  quiet  title  be  might  obtain  a  Judgment 
based  upon  his  adversary's  fraud  without 
setting  up  In  his  pleadings  the  facts  con- 
stituting such  fraud.  This  would  be  mani- 
festly unfair.  Burris  v.  Adams,  96  Cal.  644, 
667,  31  Pac.  665;  McDonald  v.  McCoy,  121 
Cal.  65,  71,  53  Pac.  421.  He  may  etTectively 
protect  his  equities  in  other  ways.  The  law's 
refusal  to  permit  him  to  sue  for  the  quiet- 
ing of  a  legal  title  not  his  own  does  not  de- 
prive him  of  property  without  due  process 
of  law. 

The  judgment  is  affirmed. 

We  concnr:   LORIOAN,  J. ;  HBNSHAW,  J. 

SHAW,  J.  I  ctmcnr  in  the  Judgment  on 
tbe  grounds  discussed  in  the  last  two  para- 


graphs ot  the  opinion  of  Justice  MBLVIN.    I 
also  concnr  In  tbe  views  of  Justice  SLOSS. 

8LOSS,  J.  I  concur  In  the  Judgment.  Tbe 
complaint,  read  as  a  wholes  shows  that  the 
only  defendant  asserting  an  Interest  in  the 
property  is  the  Ocean  Shore  Railroad  Com- 
pany. No  cause  of  action  is  therefore  alleg- 
ed against  any  other  defendant 

[6]  As  against  the  Ocean  Shore  Ballroad 
Company,  tbe  complaint  alleges  that  it  claims 
title  under  an  <mautb<»ized  or  fraudulent 
transfer  from  the  trustees  of  the  Ocean 
Shore  Railway  Company.  Hie  plaintiff,  as 
a  stockholder  of  the  latter  corporation,  seeks 
to  avoid  this  transfer.  But  tbe  complaint 
shows  affirmatively  that  the  Ocean  Shore 
Railway  Company  had  been  dissolved  be- 
fore plaintiff's  connection  with  it  began.  It 
is  not  alleged  that  plaintiff  was  a  stockholder 
of  record,  and  in  view  of  the  status  of  the 
corporation  when  plaintiff  acquired  its  In- 
terest it  could  not  have  become  such.  2  Co<^ 
on  Corp.  (6th  Ed.)  i  641;  Muir  y.  Oit  Nat 
Bk.,  39  Wash.  57,  80  Pac.  1007.  Only  a 
stockholder  of  record  can  maintain  an  action 
like  the  one  here  sought  to  be  stated.  Brown 
V.  Duluth  M.  &  N.  R.  Oo.  (C.  G)  53  Fed.  889 ; 
Hodge  y.  U.  S.  Steel  Corp.,  64  N.  J.  Eq.  90, 
53  Atl.  COL  The  demurrer  of  the  Ocean 
Shore  Railroad  Company  also  was  therefore 
properly  sustained. 

We  concur:  ANOELLOTTI,  C.  J.;  LAW- 
liOR,  J. 


Ex  parte  AHART.    (Cr.  1988.) 
(Supreme  Court  of  California.    June  28,  1916.) 

1.  Cbimiral  Law  «=>21— Elements  of  Cbiub 
—Criminal  Intent. 

Whether  a  criminal  intent  or  guilty  knowl* 
edge  is  an  esaentlal  element  of  a  statutory  of- 
fense is  often  a  matter  of  construction. 

[Ed.  Note. — For  other  cases,  sea  Criminal  Lew, 
Cent  Dig.  i  22;    Dec  Dig.  «=»2L] 

2.  Constitutional    Law    «=»4*-Con8Truc- 

TION     IN     FaVOB    of    GONSTiniTIONAUTT-^ 

Penal  Statuiz. 
A  criminal  statute  will  be  upheld  unless  it 
is  clearly  obnoxious. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  J  46:  Dea  Dig.  <Si=>48;  Stat- 
utes, Cent  Dig.  I  &&] 

3.  OoNBTUxmoNAL  Law  «a»48— Oonbtbtio- 
TioN  IN  Favok  or  Vauditt— Pbhai,  Stat- 
ute. 

Of  two  permissible  constructions,  a  criminal 
Btatate  will  be  given  that  one  which  renders  it 
valid. 

[Ed.  Note.— For  other  eases,  see  Constitational 
Law,  Cent  Dig.  {  46:  Dec.  Dig.  «s>48;  Stat- 
utes, Cent  Dig.  {56.1 

4.  Intoxicating  Liquobs  «=>138- Offenses 
— Transportation— CoNSTTEUCTioN. 

An  ordinance,  making  It  a  misdemeanor  to 
transport  intoxicating  liauots  to  certain  pro- 
hibited places,  construed  to  apply  only  where 
there  is  evidence  of  a  wrongful  intent  not 
where  the  act  is  merely  inadvertent 

[EM.  Note. — For  other  cases,  see  Intoxicatinr 
liquors.  Cent  Dig.  |  14S;    Deo.  Dig.  «3>138.] 
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S.  Irtoxioatino  liiQuoBa  «3»202— Gbiutkai. 
Pbosbcdtiok— UNi^wruL  Natube  of  Aot^— 

"WlUCJTJlXT  AND  TJWUlWrUI.LT." 

A  complaint  that  defendant  "willfull;^  and 
onlawfallx*  trttnairarted  intoxicating  liqaors 
siifficiently  charges  a  wrongful  intent. 

[Ed.  Note. — For  other  cases,  see  Tntoxicating 
L^nors,  Cent  Dig.  f  222;    Dec.  Dig.  <S=»202. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unlawfully.] 

In  Bank,  Application  for  a  writ  of  habeas 
corpus  by  M.  B.  Abart,  In  custody  under  a 
charge  of  violating  a  liquor  ordinance.  Writ 
discharged,  and  prisoner  remanded. 

H.  N.  Wells,  of  Covina,  and  Robert  P.  Jen- 
nings, of  Los  Angeles,,  for  petitioner.  A.  M. 
Pence  and  Gall  &  Pence,  all  of  Govlna,  for  le- 
qmndent. 

UBNSHAW,  J.  Petitioner  was  arrested 
for  violating  the  terms  of  the  liquor  ordi- 
nance of  the  town  of  Covina.  He  sued  for 
and  obtained  this  writ  of  habeas  corpus  un- 
der his  contention  that  the  ordinance  is  void, 
and  that  consequently  the  criminal  complaint 
against  him,  founded  upon  that  ordinance,  la 
likewise  void.  The  ordinance  forbids  the 
sale  or  dlspenstng  of  alcoholic  liquors,  saving 
1q  designated  places  and  under  prescribed 
restrictions,  and  then  In  section  5  declares 
that: 

"Every  person  j^ho  *  *  *  transports  with- 
in the  <a^  of  Covins,  spirituous,  or  vinons,  or 
malt,  or  mixed.  Honors  or  intoxicating  drinks, 
m  ressds  for  contauinf  the  same,  to  any  place, 
the  establishing  or  Iteeping  of  which  is  prohibit- 
ed by  this  ordinance  •  •  •  chall  be  deemed 
gnilty  of  a  misdemeanor." 

The  complaint  against  this  defendant  was 
framed  under  this  provision  of  the  ordinance, 
and  spedBcally  charged  him  with  "willfully 
and  unlawfully"  transporting  such  intoxi- 
cants to  an  inhibited  place.  Petitioner  does 
not  question  bat  that  the  intentional  trans- 
portation to  such  a  place  by  one  knowing  the 
«d>aracter  of  It,  which  intentional  transporta- 
tion may  thus  be  considered  to  be  in  aid  of 
the  conduct  of  the  illicit  and  prohibited  busi- 
ness, can  be  denounced  as  a  crime.  His  con- 
tention, argued  with  great  earnestness  and 
presented  In  many  different  forms,  is  that 
this  ordinance  has  not  done  that  thing,  but 
has  attempted  to  make  criminal  acts  which 
any  person  may  do  under  the  sanction  and 
protection  of  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  state  of 
Califoinla.  Herein  it  is  pointed  out  that  the 
ordinance  itself  wonld  make  gnilty  of  crime 
any  Innocent  person  who,  without  knowledgo 
of  the  character  of  the  place  and  without  in- 
tent to  vlolatie  the  law,  Innocently  and  in  Ig- 
norance of  the  character  of  the  place  trans- 
ported to  it  forbidden  llqnors;  that  thus  a 
common  carrier  would  subject  itself  to  ptln- 
ishment,  as  wonld  also  the  Innocent  driver 
of  any  delivery  wagon  who  would  be  called 
npon  to  leave  Intoxicants  at  such, a  place 
even  tboogh  he  knew  not  the  character  of  the 


place,  nor  that  the  package  which  he.  was 
called  npon  to  deliver  contained  intoxlcanta 

[1-S]  It  is  true  that  the  ordinance  does  not 
in  terms  base  its  punishment  upon  the  knowl- 
edge of  the  defendant  of  the  character  of  the 
place,  coupled  with  the  intent  which  may  be 
Inferred  from  the  act  of  delivery,  when  he 
possesses  such  knowledge.  But  we  are  not. 
greatly  concerned  with  this  altuatlon,  and 
need  say  no  more  than  that  if  this  law  delib- 
erately made  it  a  crime  for  the  doing  of  such 
an  act  Innocently  performed,  it  would  Indeed 
be  a  hnrsh  one.  We  say  that  we  are  not 
deeply  concerned  because  the  construction 
which  we  put  upon  this  ordinance  does  not 
compel  this  harsh  construction.  It  is  true 
that  there  are  some  acts  made  crimes  by  the 
very  terms  of  the  law  where  the  fraudulent 
or  wicked  intent  is  conclusively  presumed 
from  the  commission  of  the  act  itself,  or 
where  the  act  is  denounced  as  criminal  with- 
out regard  to  the  faclnorous  Intent  (2  Whar- 
ton's Crlm.  Ev.  [8th  Ed.]  {  1695;  People  v. 
O'Brien,  96  Cal.  ITl,  31  Pac.  4B),  but  upon 
the  other  hand,  whether  a  criminal  Intent  or 
a  gnilty  knowledge  is  a  necessary  Ingredient 
of  a  statutory  offense  Is  often  a  matter  of 
construction  (Commonwealth  v.  Weiss,  189 
Pa.  251,  21  Atl.  10,  11  L.  R.  A.  630,  23  Am. 
St  Bep.  182),  and  when  a  criminal  statute  is 
thus  open  to  construction  two  fundamental 
principles  Ue  at  the  very  threshold  of  the  In- 
quiry into  It  The  first  of  these  principles  is 
that  the  law  will  be  upheld  unless  It  be  clear- 
ly obnoxious,  and  the  other  is  that  of  two 
permissible  ctmstructions  that  one  under 
which  the  law  Is  valid  will .  be  adopted  as 
expressing  the  Intent  of  the  legislative  body. 

[4]  Therefore,  we  do  not  construe  section 
5  of  the  Covina  ordinance  as  designed  to  in- 
flict punishment  upon  an  innocent  person 
who  shall  so  transport  intoxicants.  The  case 
comes  quite  clearly  within  the  reasoning  and 
principle  of  the  English  case  of  Regina  v. 
Tolson  (L.  R.  23  W.  B.  Div.  168  [1889],  s.  c. 
40  Alb.  L.  J.  250),  which  case  itself  receives 
detailed  consideration  in  2  Lewis'  Sttherland 
Statutory  Construction,  f  527.  The  case  was 
a  criminal  charge  against  a  woman  for  a 
bigamous  marriage.  It  has  been  held  that 
one  who  marries  a  second  time  under  an  hon- 
est but  an  erroneouB  belief  that  a  decree  of 
divorce  which  had  been  granted  was  valid  is 
afforded  no  protection  by  the  invalid  deci-ee, 
and  that  evidence  of  his  good  faith  will  be 
excluded.  2  Wharton's  Grim.  Ev.  (8th  EUJ  § 
1695a.  But  in  the  later  Tolson  Case  the 
woman  had  married  five  years,  instead  of 
seven  ^ars,  after  her  husband's  desertion  of 
her,  under  the  belief  held  in  good  faith  that 
her  husband  was  dead.  The  prox)oslUon  con- 
sidered f^as  whether  honest  belief  and  good 
faith  constituted  a  defense.  It  was  conceded 
that  the  prisoner  "falls  within  the  very 
words  of  the  statute."    Cave,  J.,  said: 

"At  common  law  aa  honest  and  reasonable  be- 
lief in  the  existence  of  circumatancea,  which,  if 
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trne,  would  make  flie  act  for  wWch  the  person 
Is  indicted  an  innocent  act;  baa  alwa^B  been 
held  to  be  a  good  defenae.  *  *  *  So  far  as 
I  am  aware  it  has  never  been  suggested  that 
these  exceptions  do  not  equally  apply  to  the  case 
of  statutory  offenses  unless  they  are  excluded 
acpressly  or  by  necessary  implication." 

Placing  the  ordinance  nnder  this  construc- 
tion, It  may  be  given  one  of  two  Interpreta- 
tions, felther  of  which  confirms  Its  validity. 
The  first  of  these  is  that  the  law  does  In  gen- 
eral terms  denounce  the  transportation  to  an 
Inhibited  place  without  making  the  wrongful 
Intent  a  declared  ingredient  of  the  crimie,  but 
always,  as  In  Reglna  v.  Tolson,  making  the 
Innocent  state  of  mind  of  the  defendant  a 
complete  defense.  The  second  construction 
to  which  we  Incline  Is  that  the  law  Intends 
to  denounce  the  act  only  when  accompanied 
by  some  evidence  of  the  wrongful  Intent. 
Under  either  of  these,  as  has  been  said,  the 
ordinance  Is  not  Invalid. 

[6]  Turning  next  to  the  complaint  It  al- 
leges that  the  defendant  "willfully  and  un- 
lawfully" transported  the  Intoxicants.  "Will- 
fully" of  course,  Imports  no  more  than  a  de- 
sign to  do  the  specific  act.  But  the  charge  is 
also  that  the  act  of  transportation  was  un- 
lawfully performed.  This  employment  of  the 
word  Is  not  merely  epithetlcal,  but  Is  suffi- 
cient to  charge  the  defendant  with,  the  per- 
formance of  this  act  with  a  wrongful  intent, 
and  la  thus  sufficient  to  Justify  his  being 
placed  upon  trial. 

The  writ  is  therefore  discharged,  and  the 
prisoner  remanded. 

We  concur:  ANQEIiLOTTI,  0.  J.;  MBI> 
VIN,  J.J  SHAW,  J.;  SliOSS,  J.;  LORIGAN, 
J.;  LAWLOB,  J. 


BROOKLYN  MINING  CO.  et  al.  v.  IN- 
DUSTRIAL ACCIDENT  COMMISSION 
OF  STATE  OF  CALIFORNIA.    (L.  A.  4277.) 

(Supreme  Court  of  California.    June  28,  1»16.) 

Masteb  and  Sebvant  «s>380— WoKKIfEN'S 
COHFENBATION  ACT  —  "  WnXFOL  MISCON- 
DUCT." 

Where  a  miner  working  in  a  shaft  was  in- 
structed by  his  foreman  to  complete  his  work 
there  and  then  go  to  another  shaft,  where  the 
foreman  was,  and  to  work  there,  and,  after 
completing  his  work  in  the  first  shaft,  came  to 
the  surface,  and,  the  day  being  exceedingly 
irarm,  stopped  temporarily  to  rest  in  the  sbnde 
wf  an  ore  bin,  and  while  so  resting  was  killed  by 
the  collapse  of  the  bin,  and  where  tbi  foreman 
had  been  informed  that  be  bad  finished  the  work 
in  the  first  shaft  and  was  waiting  for  another 
assi^ment  to  work,  the  act  of  the  deceased  in 
resting  was  not  "willful  misconduct,"  within 
Workmen's  Compensation,  Insurance,  and  Safe- 
ty Act  (St.  1913,  p,  283)  i  12,  subd.  S,  barring 
a  right  to  indemnification. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <®=380. 

For  other  definitions,  see  Words  and  Phrases, 
First  flnd  Second  Series,  Willful  Misconduct.] 


In  Bank.  ProccMIng  under  the  Work- 
men's Compensation  Act  to  obtain  compensa- 
tion for  the  death  of  Charles  Fremont  Goer- 
ing,  opposed  by  Brooklyn  Mining  Company 
and  others,  employers.  Compensation  was 
awarded,  and  tie  employers  petition  for  a 
writ  of  review  against  the  Industrial  Actd- 
dent  Commission  of  the  State  of  California. 
Writ  of  review  discharged. 

Byron  Waters  and  McNabb,  Hartzell  & 
Hodge,  all  of  San  Bernardino,  and  Holcomb 
&  Coy,  for  petitioners.  Christopher  M.  Brad- 
ley, of  San  Francisco,  for  respondent 

HBNSHAW,  J.  The  writ  of  review  was 
issued  in  this  case  for  the  consideration  of 
constitutional  objections  urged  agaipst  the  va- 
lidity of  the  Workmen's  Compensation,  In- 
surance, and  Safety  Act  All  of  those  consti- 
tutional questions  have  been  considered  and 
disposed  of  In  the  opinion  of  this  court  in 
Western  indemnity  Company  t.  Plllsbury 
et  al.,  161  Pac.  398. 

Nothing  remains  saving  one  lasf-  contention 
of  the  petitioners,  which  is  to  the  efTect  that 
the  admitted  facts  attending  the  death  of 
Charles  Fremont  Goering  established  that  he 
met  his  death  under  circumstances  which 
under  the  terms  of  the  act  deprive  his  widow 
of  the  right  to  any  award.  The  facts  are 
that  Goering  was  employed  as  a  miner 
working  in  one  of  the  shafts  of  a  mine  be- 
longing to  the  petitioners.  He  had  been 
Instructed  by  the  foreman  to  complete  bis 
work  in  the  shaft  and  then  go  to  another 
shaft  where  the  foreman  was  located,  and 
work  there.  He  came  to  the  surface  of  the 
ground  after  completing  his  work  In  the 
shaft  The  day  was  InsufFerably  hot,  and 
he  stopped  temporarily  to  rest  In  the  shade 
of  an  ore  bin,  a  place  quite  commonly  fre- 
quented by  the  men  for  this  purpose.  While 
so  resting  the  bin  collapsed  and  killed  him. 
Under  the  circumstances  of  the  case,  consid- 
ering the  fact  that  word  had  been  sent  or  at 
least  carried  to  the  foreman  that  he  had  fin- 
ished bis  underground  labors  and  was  wait- 
ing for  another  assignment  to  work,  and  con- 
sidering also  the  additional  fact  that  the 
shade  of  the  ore  bin  was  a  common  place  tor 
the  men  to  recuperate  from  the  intense  heat 
that  the  bin  was  regarded  as  a  safe  struc- 
ture, and  that  no  one  had  ever  warned  any 
of  the  men  against  resting  under  It  it  Is 
quite  apparent  that  the  act  of  the  deceased 
in  making  It  a  place  of  temporary  rest  and 
recuperation  was  not  the  "wUlful  miscon- 
duct" of  the  law  (Workmen's  (Compensation, 
Insurance,  and  Safety  Act  i  12.  subd.  3)  bar- 
ring a  right  of  Indemnification. 

The  writ  of  review  Is  therefore  discharged. 

We  concur:  ANGELLOTTI,  C  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  SLOSS.  X;  LORIGAN, 
J.;  LAWLOR,  J. 
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BROWN  et  aL  T.   DOMESTIC  UTILITIEa 

MFO.  OO.  et  al.    (Ik  A.  S877.) 
(Supreme  Court  of  California.    June  18,  1916.) 
L  Siojss  «a»50  —  Fbavd  —  Waitkb  —  Nbw 

Where  a  buyer  aware  of  a  fraud  perpetretad 
BpoD  him  auggaata,  if  be  doea  not  demand,  a  re- 
scission, and  on  ita  tefoaal  entera  into  a  new  and 
modified  asreunant  ooTaiing  the  aubiect-matter 
of  the  firat  contract,  the  new  agreement  waivea 
the  fraud. 

[£d.  Note.— For  other  eases,  see  Seles,  Cent 
Dig.  11  10»-114;    Dec  Dig.  «=350.} 

2.  Saxxs   «=»{50— Fsa-ud— Waivib— Induob- 
ycE.sr. 

Sudi  buyer  would  be  relieved  from  the  legal 
effect  of  the  waiver  only  by  pleading  and  proof 
that  he  waa  induced  to  entar  into  the  new  agree- 
ment by  andue  ioflnence,  fraud,  or  mistake,  or 
that  the  terms  of  such  agreement  were  not  livad 
Dp  to  by  the  defendant;  aa  in  such  case  the 
ngbt  to  sue  in  an  action  baaed  on  the  original 
fraud  would  be  restored  or  revived. 

[E^  Note. — For-other  caaes,  see  Salea,  Cent 
Dig.  Si  109-114 :    Dec.  Dig.  <»s>SO.] 

3.  Sales  «=9l20(l)— Fbaud— Rksoibsion— Dk- 

LAT. 

Where  the  baver  dlaeovered  facts  constitut- 
tng  the  seller's  alleged  frand  in  January,  1611. 
and  did  not  attempt  to  rescind  the  contract  until 
January,  1912,  the  inexcusable  delay  was  fatal 
to  his  action  to  enforce  a  reaclaaion. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  U  313,  815;    Dec.  Dig.  «=>126(1).] 

4.  Sai£s  «=»12e(3)—Fftaiii>— Rescission— UR- 
DU! iRiXTJENOB. 

Where  it  appeared  that  plaintiffs  were  adult 
persona,  familiar  with  the  UngliiA  language, 
and  able  to  understand  ordinary  business  trana- 
actiona,  and  that  tbere  waa  no  relation  of  confi- 
dence between  the  parties,  there  waa  nothing 
from  which  the  finding  of  undue  influence  ezcua- 
ing  the  delay  within  tiae  exceptions  of  Civ.  (3ode, 
'  {  1691,  cotud  be  made. 

[Ed.  Note.— For  other  caaea,  see  Salea,  Cent 
Dig:  I  816;  Dec.  Dig.  «s»126(3).] 

5l  Sates   «=>128(1)— CoNTXAor-iREacissioii— 

Desiaitd. 
Though  the  contract  received  by  the  buyer 
of  waabing  machines  was  of  no  value,  he  was 
not  thereby  excused  from  making  hia  demand 
for  reacisaion  seasonably,  which  would  give  no- 
tice to  the  seller  that  he  had  decided  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Sales.  Cent 
Dig.  Sf  813,  315;   Dec  Dig.  <S=»126(1).] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;   F.  £.  Densmore,  Judge. 

Action  by  C.  S.  Brown  and  another  against 
the  Domestic  Utilities  Manufacturing  Com- 
pany and  others.  Judgment  for  plaintiffs, 
motion  for  new  trial  denied,  and  defendants 
appeaL    Judgment  and  order  reversed. 

DaTia,  Kemp  &  Post,  of  Los  Angeles,  for 
appellanta.  Parker  &  Moote  and  Arthur  C. 
Vanghan,  all  of  Zaw  Angeles,  for  respond- 
oits. 

HBNSHAW,  J.  A  hearing  before  this 
(DDtt  In  the  matter  of  the  above  appeal  was 
ordered,  after  decision  by  the  District  Court 
of  Appeal  of  the  Second  Appellate  District, 
lerersliw  the  Judgment  of  the  trial  court, 
which  was  In  ftiror  of  the  plaintiffs. 

The  frauds  petpetrated  by  defendants  and 


app6llan|»  upon  these  plaintiffs,  wblah 
frauds  were  established  by  the  evidepce  and 
found  by  the  court,  were  so  gcoss  that  equi- 
ty would  lend  aU  of  Its  legitimate  powers  to 
reUeve  plaintiffs  from  the  effect  ffiC  them. 
It  was  because  the  trial  court  had  decreed 
that  such  relief  should  be  granted  and  the 
Court  pf  Appeals  had  determined  that  In  the 
state  of  the  record  It  could  not  be  granted 
that  -this  court  assumesd  Jurisdiction  of  the 
case  to  resolve  this  question,  if  equity  so  per-  . 
mitted,  in  favor  of  the  injured  parties. 

The  trial  court  had  excused  the  plaintiffs 
tor  their  unwarranted  delay  la  beginning 
their  action  for  rescission  under  findings  to 
the  effect  that  they  were  and  continued  to  be 
under  the  influence  of  defendants  unduly 
and  Improperly  eEMrdsed  upon  them.  It  was 
sliown  in  the  opinion  of  the  Court  of  Ap- 
peals that  these  findings  could  not  afford  re- 
lief to  plaintiffs  for  their  laches  because 
there  was  no  jdeadlng  of  such  undue  influ- 
ence or  of  a  oonfldeatial  relationship,  and 
there  was  no  eyidence  upon  which  this  re- 
latioosblp  could  be  founded — nothing  far- 
ther. In  short,  than  that  the  plaintiffs  be- 
lieved the  representations  of  the  defendants. 
But  upon  petition  to  this  court  it  was  point- 
ed out  that  in  the  month  of  October,  1910, 
after  discovery  of  the  frauds  and  the  worth- 
less character  of  the  contract  into  which 
plaintiffs  had  been  induced  to  enter,  Mrs. 
Brown  sought  an  Uiteryiew  with  defendant 
Crocker  and  said  to  him: 

"'There  is  nothing  about  this  deal  like  we 
exiiected  it  to  be,'  and  I  says,  'Let's  give  back 
the  papers  and  quit,'  and  he  says,  'No,  we  are 
not  in  the  business  to  give  anything  back.' " 

No  mention  of  this  evidence  had  been 
made  in  the  opinion  of  the  Court  of  Appeals. 
This  court,  for  the  reasons  above  indicated, 
thought  it  worth  while  to  consider  the  ques- 
tion with  a  view  to  determining  whether 
this  evidence  could  be  construed,  under  alt 
of  the  ciraimstanccs,  as  a  sufficient  offer  of 
rescission  and  a  refusal  by  defendants  to 
rescind,  and  whether,  if  this  position  could 
be  sustained,  it  could  properly  be  said  that 
the  subsequent  delay  in  commencing  the  ac- 
tion to  rescind  waa  not  unconscionable. 

But  an  examination  of  the  record  at  once 
presents  an  insurmountable  difficulty  to  the 
following  out  of  this  line  of  thought  and 
reasoning ;  for  it  appears  that  after  this  in- 
terview and  refusal  by  defendant's  president 
to  entertain  any  pioyosition  for  rescission  a 
new-  composition  agreement  in  writing  was 
entered  Into  between  the  parties,  dated  the 
Ilth  day  of  January,  1911.  It  need  not  be 
set  forth  at  length.  It  Is  aufficient  to  say 
that  in  its  legal  effect  it  recognises  the  va- 
lidity and  existence  of  the  first,  contract, 
and  provides  for  certain  modiflcattons  of  its 
ternuk 

[1]  As  a  necessary  consequen'ce  there  is 
presented  the  situation  of  the  parties  plain- 
tiff hecomtog  aware  of  the  frauds  which  bad 


4s>Far  oUiar  cams  m*  Mune  topic  and  KSY-NUMABR.  1b  all  Ker-Niimbered  Dlgesta  and  Inilsaas 


Digitized  by 


Google 


iu 


169  PACIFIC  BSP0R7ER 


(CA 


been  perpetrated  upon  them,  of  baling  sug- 
gested, If  not  having  demanded,  a  Ksdaslon, 
which  was  met  by  refusal,  and  thereafter 
having  entered  Into  a  new  and  modifled 
agreement  covering  the  subject-matter  of  the 
first  contract  (Under  familiar  principles, 
this  new  agreement  thus  entered  Into,  with 
knowledge  of  the  Impositions  practiced  npon 
them,  constituted  a  waiver  of  the  fraud. 

[2]  The  only  facts  which  would  relieve 
these  plaintiffs  from  the  legal  effect  of  this 
waiver  would  be  pleadings  and  proof  show- 
ing either  that  they  were  induced  to  enter 
Into  the  second  composlflon  agreement  by 
undue  Influence,  fraud,  or  mistake,  or  that 
the  terms  of  the  second  composition  agree- 
ment were  not  lived  up  to  by  the  defend- 
ants, wherefore  It  might  be  said  that  their 
earlier  right  to  sue  In  an  action  based  upon 
the  original  fraud  was  restored  Or  revived. 
No  such  pleading  as  tMs,  however,  is  pre- 
sented, and,  as  has  been  said,  the  court's 
finding  of  undue  inflaence,  which  mi^t  pos- 
sibly accomplish  the  same  result  In  favor 
of  plaintiffs,  Is  supported  neither  by  plead- 
ing nor  evidence. 

[3-B]  It  follows  therefore  that  the  District 
Court  of  Appeal  was  correct  In  Its  reason- 
ing and  conclusion;  Its  opinion,  which  fol- 
lows, is  adopted,  and  the  Judgment  and  or- 
der appealed  from  are  reversed: 

"Respondents  herein,  on  the  12th  day  of  July, 
1910,  entered  into  a  contract  with  the  appellants 
whereby  the  purchase  of  a  certain  lot  of  wash- 
ing machines  was  agreed  to  be  made.  As  part 
consideration  moving  from  the  respondents,  equi- 
ties in  certain  real  estate  of  the  agreed  value  sf 
$3,500  were  conveyed  to  appellants.  Conditions 
were  made  by  the  contract  whereby  possession 
of  the  washers  was  not  to  be  delivered  except 
upon  certain  payments  being  made  by  respond- 
ents. The  venture  proved  unprofitable  to  re- 
spondents, who  in  January,  1912,  tendered  the 
contracts  back  to  appellants  and  demanded  that 
a  reconveyance  of  the  equities  in  the  real  prop- 
erty be  made  to  them.  Judgment  was  in  favor 
of  the  plaintiffs.  This  appeal  was  then  taken 
from  thnt  judgment  and  from  an  order  denying 
the  motion   of  defendants  for  a  new  trial. 

"The  complaint  is  long  and  multifarious  in 
its  statement  of  alleged  false  representations 
which  induced  the  plaintiffs  to  enter  into  the 
contract  with  defendants,  and  but  few  of  these 
present  matters  which  are  sufficient  to  support 
an  action  for  rescission.  The  most  of  them  con- 
sist of  a  narrative  of  alleged  promises  and  rep- 
resentations as  to  future  conditions  which  the 
plaintiffs  claimed  were  made  to  them  and  by 
reason  of  which  they  were  induced  to  enter  into 
the  contract  But  there  may  be  gleaned  from 
the  complaint  statements  of  a  few  representa- 
tions, the  matters  embraced  in  which,  if  untrue, 
as  found  by  the  trial  judge,  are  sufficient  to  sup- 
port the  judgment  We  find,  however,  one  in- 
surmountable obstacle  to  a  judgment  here  of 
affirmance  of  the  decision  of  the  trial  court 
The  defense,  as  set  up  in  the  answer,  that  plain- 
tiffs did  not  move  promptly  npon  discovery  of 
the  facts  constituting  the  alleged  fraud  to  re- 
scind their  contract,  is  fully  sustained  by  the 
record.  BVom  the  record  it  appears  by  the  tes- 
timony of  the  plaintiff  C.  S.  Brown  that  he 
discovered  the  facts  constitutiiiK  the.  alleged 
fraud  in  January,  1911.  This  action  was  not 
brought  uiitil  March,  1912,  and  the  plaintiffs  af- 
firmatively allege  that  they  attempted '  to  rescind 


the  contract  by  tendering  back  to  the  defendants 
on  the  Sth  day  of  January,  19l!2,  Ibe  documents 
received  from  them,  imd  then  and  there  made 
their  demand  for  a  reconveyance  of  the  equities 
In  the  real  property.  From  these  allegationa 
and  the  evidence  given  at  the  trial  it  appears 
that  there  was  an  inexcusable  delay  of  12 
months  after  discovery  of  the  alleged  fraud  be- 
fore attempt  was  made  to  reaeiod,  which  oc- 
curred prior  to  the  bringiiig  of  this  action.  The 
trial  judge  realized  that  the  delay  was  Inexcus- 
able,  unless  Justified  by  facts  showhig  the  case 
to  be  within  some  of  the  exceptions  mentioned 
in  section  1691  of  the  Civil  Code,  and  made  his 
finding  to  the  effect  that  the  reason  why  the 
rescisnon  was  not  attempted  sooner  was  because 
fte-  plaintiffs  were  affected  by  the  undue  Influ- 
ence of  defendants.  There  are  no  facts  shown 
which  will  Justify  this  finding  in  excuse  of  the 
delay.  The  plaintiffs  were  adult  persons,  fa- 
miliar, as  we  must  assume,  with  the  English 
language,  and  able  to  understand  ordinary  busi- 
ness transactions.  Tlere  was  no  relation  of 
confidence  induced  or  existing  between  the  plain- 
tiffs and  defendants,  and  nothing  at  all  from 
which  the  finding  of  undue  influence  could  rea- 
sonably be  made.  That  the  failure  of  the  plain- 
tiffs to  act  promptly  upon  discovery  of  the  fraud 
is  fatal  to  an  actios  to  enforce  resdssion  is  fuUy 
established  by  the  cases.  Burkle  v.  Levy,  70  CaL 
250, 11  Pac.  643 :  Hammoad  ▼.  Wallaee.  85  Cal. 
522,  24  Pac.  S.37,  20  Am.  St  Bep.  2S9;  Mar- 
ten V.  Burns  Wine  Co.,  99  Cal.  385,  33  Pac 
1107.  Notwithstanding  the  fact  that  the  triAl 
judge  by  bis  findings  determined  that  the  con- 
tract received  by  respondents  was  of  no  value, 
respondents  were  not  ^hereby  excused  from  mak- 
ing their  demand  seasonably  which  would  sive 
notice  to  appellants  that  they  had  decided  to 
rescind.  In  the  case  of  McGue  v.  Rommel,  148 
Cal.  547,  83  Pac.  1000,  it  is  said:  'While  it  is 
true  that,  where  a  rescission  in  pais  under  sec- 
tion 1691  is  relied  on,  the  party  rescinding  need 
not  show  that  he  has  restored  that 'which  is 
worthless,  yet  he  must  always  show  that  he  has 
complied  with  the  requirement  to  "rescind 
promptly,"  and  this  implies  some  notice  to  the 
other  party  of  such  determination  to  extinguish 
the  cmtract'— citing  cases. 

"The  judgment  and  order  are  reversed. 

"James,  J. 

"We  concur:    Conrey,  P.  J.;    Shaw,  J." 

We  concur:   ANGELLOTTI.  0.  J.;  SHAW, 
J.;    MELVIN,  J.;    SLOSS,  J.;   LAWLOB,  J. 


STONE  v.  IMPERIAL  WATER  CO.  NO.  1. 

(L.  A.  3782.) 
(Supreme  Court  of  California.    July  11,  1916.) 

1.  Watebs  and  Water  Courses  <S=>247(1) — 
Natuke  or  Propebtt— Ibkigatior  Riohts — 
Conflicting  Claims, 

The  rights  of  landowners  to  the  use  of  ir- 
rigation water  are  real  property,  and  conflicting 
claims  may  be  made  the  subject  of  an  action  to 
quiet  title  under  Code  Civ.  Proe.  f  738. 

{Ed.  Note.— For  o^her  cases,  see  Watws  and 
Water  Courses,  Cent  Dig.  |  314;  Dec  Dig. 
<S=»247(1).] 

2.  Plbadino  <g=3248(17)— Ambndments— Dif- 
FEBKrtT  Cause  of  Action. 

In  an  action  by  a  landowner  praying  that  a 
water  company  be  directed  to  supply  him  with 
water  sufficient  for  160  acres  of  land,  to  vse  at 
will  on  any  part  of  his  200  acres,  without  desig- 
nation of  a  specific  tract,  the  cause  of  action 
stated  in  the  original  complaint  was  the  same  as 
that  stated  in  the  second  and  amended  com- 
plaint, though  the  one  alLeged  the  40  acres  of 
plaintiCTa  200,  uppn.  which  the  water  was  not 
allowed  to  be  used,  as  the  N.  W.  %  of  the  N. 
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E.  >4  of  nection  14,  irliile  tiM  Other  allcRed  it 
IS  the  S.  K.  V.  of  the  M.  E.  ^  of  aectiaii  14.  a 
itatemcBt  of  the  particular  place  upon  which  de- 
fendant refused  to  allow  water  to  be  used  not 
being  essential  to  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Fleading, 
Cent  Dig.  i  697;   Dee.  Dig.  «s»248a7).] 

3.  App&ax.  and  Euob  ^=9837(4)— Bbthw  — 

Scope — Rttlhto  on  Dkuubbkb. 
In  rerlewinc  a  judgment  on  demnrrer  to 
the  complaint,  the  Supreme  Oourt  cannot  antic- 
ipate that  plaintiff  has  stated  a  cause  of  action 
which  he  cannot  prove,  or  base  an  opinion  on 
statements  of  counsel  made  onW  in  tne  briefs, 
the  court  being  confined  to  the  allegatioiw  of  the 
complaint. 

fliid.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Di«.  i  3274;  Dec.  Dig.  «=»837(4).] 

Department  1.  Appeal  from  Superior 
Coort,  Imperial  Coonty;  Charles  Monroe, 
Judge. 

Action  by  C.  P.  Stone,  as  administrator  of 
the  estate  of  N.  Alexandrian,  deceased, 
against  tbe  Imperial  Water  (Company  No.  1. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

George  H.  P.  Sbaw,  of  Loa  Angeles,  and  H. 
N.  Dyke,  of  Imperial,  for  appellant  F.  P. 
WUlard,  of  Heber,  R.  D.  McPherrln,  of  Impe- 
rial, and  Hnnsaker  ft  Britt,  of  Loa  Angeles, 
for  respondent. 

SHAW,  J.  The  court  below  sustained  a 
demurrer  to  the  plaintiff's  second  amended 
complaint  and  thereupon  gave  Judgment  for 
the  defendant,  from  which  the  plaintiff  ap- 
peals. 

The  action  was  begun  by  tbe  filing  of  the 
original  complaint  on  April  21,  1900.  There- 
after, by  leave  of  court,  the  plaintiff  on  April 
11,  1913,  filed  the  said  second  amended  com- 
plaint. Tlie  court  below  sustained  the  demur- 
rer to  the  second  amended  complaint  on  tbe 
ground  that  the  caosee  of  action  alleged  In 
tbe  original  complaint  and  in  the  said  second 
amended  complaint  were  each  causes  of  ac- 
Uoa  for  trespass  on  real  pr<«>erty ;  that  the 
real  property  described  as  having  been  in- 
jured by  the  trespass  in  the  original  com- 
plaint and  the  amendments  thereto  was  a  dif- 
ferent tract  of  land  from  that  on  which  the 
injury  was  alleged  to  have  occurred  la  the 
second  amended  complaint,  and  that  the  lat- 
ter pleading  set  forth  a  new  cause  of  action 
which  accrued  more  than  tliree  years  before 
the  date  of  tbe  filing  thereof,  and  was  there- 
fore barred  by  the  statute  of  limitations. 
Section  S38,  Code  Civ.  Proc  It  bases  its  rul- 
ing on  the  dedslon  In  the  case  of  Atkinson  t. 
Amador,  etc,  Co.,  SS  CaL  102. 

We  think  the  court  below  mistook  the  na- 
tm«  of  tbe  respective  pleadings,  and  that  the 
cause  of  action  stated  iti  the  second  amended 
complatiit  was  substantially  identical  with 
that  set  forth  in  the  original  complaint.  The 
original  complaint  alleged  that  the  plaintiff 
was  tbe  owaer  of  200  acres  of  land  described 
as  the  sooth  half  of  tbe  northwest  quarter  of 


section  13,  the  west  half  of  tbe  northeast 
quarter,  and  Hie  southeast  quarter  of  the 
northeast  quarter  of  section  14,  all  In  town- 
ship 15  sooth,  range  14  east;  that  the  de- 
fendant was  a  mutual  water  corporatloa 
wganlzed  to  supply  and  distribute  water  to 
Us  stockholders  for  nse  upon  lands  owned 
by  them  respectively;  that,  for  that  pur- 
posot  it  had  constructed  a  system  of  water- 
works and  was  distributing  'water  therein  to 
its  stockholders  and  bad  sotBctent  water  In 
its  control  for  that  purpose ;  that  the  plain- 
tiff was  the  owner  of  a  oertMcate  of  stock  Is- 
sued by  said  defendant  tor  100  shares  of  its 
capital  stock  which  recited  on  its  face  that 
tbe  owner  thereof  was  entitled  to  the  flow 
and  use  of  640  acre  feet  of  water  per  annum 
to  be  used  upon  the  above-described  land, 
and  that  the  plaintiff  thereby  was  entitled  t» 
demand  and  receive  said  quantity  of  water 
for  use  upon  said  land ;  that  on  February  £2, 
1900,  the  defendant  refused,  and  has  erer 
since  refused,  to  deliver  sncb  water  to  the 
plaintiff,  except  upon  ctrndltlon  that  the  plain- 
tiff would  specify  tbe  particular  160  acres  of 
said  land  to  which  be  would  thereafter  coB'' 
fine  tbe  use  of  said  water,  or  would  buy  40 
more  shares  of  the  capital  stock  of  the  de^ 
fendant  corporation;  that,  under  the  provi- 
sions of  the  contract  between  the  plaintiff 
and  defendant,  the  plaintiff  was  entitled  to 
receive  from  the  defendant  enough  water  at 
one  time  for  tlie  Irrigation  of  160  acres  of 
land,  and  that  be  was  entitled  to  use  said 
water  upon  any  portion  of  said  land  owned  by 
him,  provided  that  he  did  not  Irrigate  more 
than  160  acres  at  any  one  run ;  that  ttie  de- 
fendant asserts  and  claims  that  It  was  under 
no  obligation  to  deliver  any  water  to  any  por- 
tion of  said  land  until  the  plaintiff  designat- 
ed the  particular  160  acres  thereof  to  which 
he  would  confine  tbe  use  of  tbe  water  so  de- 
livered. The  original  complaint  also  alleges 
that  the  defendant,  upon  the  demand  made  on 
February  12,  1909,  did  deliver  water  for  use 
on  all  of  said  land  described  except  40  acres 
thereof,  described  as  the  southeast  quarter  of 
the  northeast  quarter  of  section  14.  The  sec- 
ond amended  complaint  contained  the  same 
allegations  as  the  original  complaint,  except 
that  it  alleged  that  tbe  40  acres  upon  which 
the  water  was  not  allowed  to  be  used,  in  pur- 
suance of  tbe  demand  of  February  12,  1909, 
was  the  northtoest  quarter  of  tbe  northeatt 
quarter  of  section  14,  instead  of  tbe  tonth- 
eatt  quarter  of  the  northeatt  quarter  of  sec- 
tion 14,  as  alleged  in  the  original  complaint. 
The  court  below  concluded  that  the  respec- 
tive complaints  stated  a  simple  cause  of  ac- 
tion for  the  recovery  of  damages  caused  by 
the  failure  to  deliver  water  to  the  particular 
40-acre  tract  described  therein  as  having  been 
deprived  of  the  water,  and  upon  that  theory 
it  concluded  that  the  cause  of  action  last 
pleaded  was  an  entirely  different  cause  of  ac- 
tion from  that  first  pleaded.  It  is  clear  from 
the  allegations  above  stated  that  the  contro- 
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versy  between,  the  pBitles  la  not  oyer,  the  right 
to  Irrigate  a  particular  40-acre  tract  of  land, 
tut  arises  from  the  claim  on  the  part  of  the 
plaintiff  that  he  is  entitled  to  use  the  water 
upon  any  part  of  the  200  acres  which  he 
owiiB,  as  he  may  choose,  and  the  conflicting 
vlalm  on  the  part  of  the  defendant  that  be 
must  first  choose  or  locate  his  right  upon  a 
specific  tract  of  160  acres  and  that  he  cannot 
receive  water  if  he  insists  upon  using  it  else- 
where, or  generally  upon  the  entire  200  acres. 
[1^  2]  The  complaint  prays  that  the  defend- 
ant be  directed  to  supply  plaintiff  with  water 
so  long  as  he  does  not,  during  any  one  irriga- 
tion or  run,  apply  the  water  to  more  than  160 
acres,  for  damages  in  a  stated  sum,  and  for 
such  further  relief  as  may  be  meet  and  agree- 
able to  equity.  There  are  also  allegations 
showing  that  the  plaintiff  has  been  damaged 
by  the  deprivation  of  water  on  the  tract  from 
which  it  was  withheld.  It  is  apparent  that 
the  claim  for  damages  is  merely  Incidental  to 
the  main  purpose  of  the  action,  which  is  to 
obtain  a  decree  establishing  the  rights  of  the 
parties  with  respect  to  the  water  in  contro- 
versy. The  plaintiff  claimed  the  right  to  have 
the  water  delivered  at  large  over  the  «itire 
tract,  while  the  defendant  claimed  that  the 
plaintiff  must  select  a  particular  portion  c<m- 
talning  160  acres  and  confine  the  delivery  and 
use  to  that  portion.  Section  324  of  the  Civil 
Code  provides  that  mutual  water  corpora- 
tions, such  as  the  defendant  appears  to  be, 
may  provide  that  its  water  shall  be  sold  only 
to  the  owners  of  its  stods: — 
"and  that  such  stock  shall  be  appurtenant  to 
certain  lands  when  the  same  are  described  in  the 
certificate  issued  therefor ;  and  when  such  cer- 
tificate shall  be  so  issued,  and  a  certified  copy  of 
such  by-law  recorded  in  the  office  of  the  county 
recorder  in  the  county  where  such  lands  are  sit- 
uated, the  shares  of  stock  so  located  on  any  land 
shall  only  be  transferred  with  said  lands,  and 
shall  pass  as  an  appurtenance  thereto." 

The  complaint  does  not  allege  in  detail  that 
this  section  has  been  complied  with  or  that 
the  stock  held  by  the  plaintiff  Is  Issued  under 
the  provisions  thereof.  It  does  allege,  haw- 
ever,  according  to  its  legal  effect,  a  contract 
showing  that  the  plaintiff  was  entitled  to  re- 
ceive water,  in  virtue  of  his  ownership  of  the 
stock,  for  use  upon  the  200  acres  described. 
The  right  described  is  a  right  to  receive  the 
wat^r  upon  the  200  acres,  to  the  specified 
quantity,  without  confining  its  use  to  any  spe- 
cific portion  thereof.  The  right,  as  insist- 
ed on  by  the  defendant,  is  less  beneficial  than 
that  alleged  to  belong  to  the  plaintiff.  Such 
rights  are  real  property,  and  the  confilcting 
claims  may  be  made  the  subject  of  an  action 
under  section  738  Of  the  Code  of  Civil  Proce- 
dure. We  are  of  the  opinion  that  the  main 
cai|se  of  action  stated  in  the  original  com- 
plaint is  the  same  as  that  stated  in  the  second 
and  amended  complaint.  A  statement  of  the 
particular  place  upon  which  the  defendant  re- 
fused to  allow  water  to  be  used  was  not  es- 
sential to  the  cause  of  action,  and  the  fact. 


that  In  the  origtaal  ccimf laint  the  40-acre 
tract  described  as  such  place  was  different 
from  that  described  in  the  last  complaint, 
does  not  change  the  character  of  the  cause  of 
action,  or  make  a  new  action  begun  at  the 
time  of  the  filing  of  the  last  complaint. 

[3]  Prom  the  statements  of  counsel  In  their 
briefs,  it  Is  possible  that  the  plaintiff  has  stat- 
ed a  cause  of  action  .which  he  cannot  prove ; 
but  we  cannot  anticipate  this  condition  or 
base  an  opinion  upon  statements  made  only 
in  the  briefs.  If  the  cause  had  been  tried  up- 
on its  merits  and  the  facts  were  further  dis- 
closed the  question  might  have  been  present- 
ed, but  where  a  judgment  Is  rendered  upon  a 
demurrer,  the  court  is  confined  to  the  allega- 
tions of  the  complaint  in  the  consideration  of 
the  case.  There  was  no  demurrer  for  uncer- 
tainty. While  the  complaint  is  general  in 
terms,  we  think  it  Is  sufficient  as  a  statement 
of  the  right  of  the  plaintiff  as  stated  above. 

The  judgment  is  reversed. 

We  concur:  SLOSS,  J. ;  LAWLOR,  J. 


DBEXLEB  V,  WASHINGTON  DEVEW)P. 
MBNT  CO.    (S.  F.  6468.) 

(Supreme  Court  of  California.    June  26,  1916.) 

1.  execot'obs  and  aduinisnutobs  «=»315(6) 
— Decree    of    Distbibution— Concltjsive- 

NESS. 

A  decree  of  distribution  not  appealed  from, 
and  which  hals  become  final,  is  the  conclusive 
muniment  of  title  under  a  will,  and  controls 
any  language  of  the  wUl  inconsistent  therewith. 
(Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  ${  1809,  1S14 ;  Dec 
Dig.  <3=»315(6).] 

2.  EXEOUTOBS  AND  Administbatobb  €=»315(6) 

— Dbceek  of  Distbibution— Title. 
A  decree,  distributing  realty  to  a  widow 
"as  her  sole  property  and  estate,"  restraining 
her  from  the  disposition  and  sale  of  the  proper- 
ty, and  adjudging  the  remainder  of  the  estate, 
real,  personal  and  mixed,  to  be  distributed  to 
the  widow  as  her  sole  and  separate  estate,  cut 
oS  the  right  of  any  children  to  the  remainder 
therein  after  her  death,  and  was  in  effect  an 
adjudication  that  there  were  no  children  or  pos- 
sibility of  any,  and  gave  her  an  absolute  fee- 
simple  estate  in  the  property,  free  from  any  re- 
straint on  alienation. 

[Ed.  Note.— For  other  cases,  see  .Executors 
and  Administrators,  Cent.  Dig.  {§  1806,  1307, 
1310;    Dec.  Dig.  ®=s>315(5).] 

3.  WiiLs     <S=»601  (4)— Devise    of    Feb— Bx- 
STBAiNT  ON  Alienation— Validity. 

A  provision  in  the  will  of  a  testator,  who 
left  his  widow  his  heir  and  who  made  no  dis- 
tribution of  the  property,  except  rents  and  prof- 
its thereof  accruing  during  her  lifetime,  so 
that  it  vested  absolutely  in  her  by  descent  at 
his  death,  subject  only  to  administration,  pur- 
porting to  impose  upon  her  estate'  and  property 
the  condition  that  she  could  not  sell  or  dispose 
of  it,  was  an  ineffectual  restriction.  . 

[Ed.  Note. — For  other  cases,  see  Willa.  Cent. 
Dig.  i  1344;    Dec.  IMg.  <&s»e01(4).] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Fraocjspo;  John  J. 
Van  Nostrajid,  Judge. 
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Action  by  Sllse  A.  Drexler  against  tbo 
TTashington  Development  Company.  Judg- 
ment for  defendant,  on  demurrer  to  com- 
plaint, and  plalntur  appeals.    Rerersed. 

Marcel  E.  Cerf,  of  San  Francisco,  for  ap- 
pellant. Alfred  B.  Weiler,  of  San  i^andsco, 
for  respondent. 

SHAW,  J.  T^e  court  below  sustained  the 
demurrer  to  tbe  complaint,  and  thereupon 
rendered  Judgment  for  the  defeodant.  The 
plaintiff  appeals. 

The  action  was  for  the  spedflc  perform- 
ance of  a  contract  to  convey  real  estate.  The 
contract  was  made  on  February  18, 1910.  By 
its  terms  the  plaintiff  agreed  to  sell  to  the 
defendant  the  property  described  for  the  sum 
of  $225,000.  Of  this  $2,250  was  paid  at  the 
time  of  the  execution  of  the  agreement.  The 
remainder  was  to  be  paid  upon  the  examina- 
tion and  approval  by  the  defendant  of  the 
title  of  the  plaintiff  in  the  property.  The 
defendant  objected  to  the  title  exhibited  by 
the  plaintiff,  and  on  that  account  refused  to 
perform  the  contract.  Thereupon  the  plain- 
tiff began  this  action.  Her  right  to  maintain 
It  dependa  upon  the  question  whether  or  not 
she  has  a  good  title  to  the  property,  upon 
the  facts  stated  In  the  complaint. 

[1-3]  In  1899,  Louis  P.  Drexler  was  the 
owner  In  fee  of  the  property.  On  August  17, 
1899,  he  died,  leaving  surviving  him  the 
plaintiff,  his  wife,  as  his  sole  heir  at  law. 
His  estate  was  duly  administered,  and  dis- 
tribution thereof  made  in  regular  course  of 
law.  The  doubt  coDcemlng  the  title  results 
from  a  peculiar  provison  of  his  will  which  is 
recited  in  the  decree  of  distribution.  By  this 
clause  of  the  wUl,  being  the  eleventh  para- 
graph thereof,  Drexler  gave  to  his  wife,  dur- 
ing her  life,  all  the  rents  accruing  from  the 
property  in  controversy,  and  authorized  her 
to  collect  the  same.  It  also  empowered  her 
in  case  the  buildings  should  be  destroyed,  by 
fire  or  otherwise,  to  collect  the  Insurance, 
and  to  mortgage  the  property,  if  necessary, 
for  a  sum  sulficient,  with  the  Insurance  mon- 
ey, to  replace  the  buildings  destroyed.  It 
further  provided  that  on  her  death — 
"the  property  heretofore  mentioned  shall  go  to 
and  belong  to  her  children,  if  she  1ms  any,  but 
in  case  she  should  die  without  issue  or  have 
none  living  at  the  time  of  her  death,  then  in  that 
case  she  may  bequeath  the  before  mentioned 
lots  and  buildings  to  any  person  or  persons,  or 
to  any  charity  or  charitable  institutions  that 
she  may  think  best  or  wish  to  do.  But  io  no 
case  shall  my  wife  Elise  A.  Drexler  have  the  right 
or  power  to  sell  the  before  mentioned  real  es- 
tate." 

The  will  made  no  further  disposition  of  the 
property  or  of  any  other  estate  or  interest 
therein.  After  reciting  the  foregoing  part  of 
the  will,  the  court,  in  the  same  paragraph  of 
its  decree,  distributed  the  real  estate  refer- 
red to  in  said  dauae  of  the  will  to  Elise  A. 
Drexler — 

"u  her  sole  property  and  estate,  subject,  how- 
erer,  to  the  conditions  expressed  in  said  will, 


restraining  her  from  the  disposition  and  sale  of 
said  property  as  set  forth  and  provided  for  ia 
the  said  eleventh  paragraph  of  said  will,  in  this 
paragraph  quoted  and  set  forth." 

The  next  paragraph.  No.  22,  of  the  decree, 
is  as  follows: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  rest,  residue,  and  remainder  of  the  es- 
tate of  said  Louis  P.  Drexler,  deceased,  real, 
personal,  and  mixed,  and  wheresoever  situate, 
be,  and  the  same  is  hereby,  distributed  to  the 
said  Elise  A.  Drexler  as  her  sole  and  separate 
estate  and  property,  free  and  clear  of  said  col- 
lateral inheritance  tax." 

This  decree  of  distribution  was  made  on 
October  12,  1900.  There  was  no  appeal,  and 
it  has  long  since  become  final.  The  decree  Is, 
of  course,  the  conclusive  muniment  of  the 
pbUntltTs  title,  and  it  controls  any  language 
of  the  will  inconsistent  therewith.  This  has 
been  decided  many  times.  We  cite  only  the 
last  decision  on  the  subject.  Estate  of 
Schmierer,  168  Cal.  747,  145  Pac.  99. 

The  portion  of  the  will  purporting  to  give 
said  property  to  the  children  of  Elise  A. 
Drexler  at  her  death  must,  on  the  principle 
just  stated,  be  disregarded.  The  decree,  as 
above  shown,  distributes  the  property  to  her 
"as  her  sole  property  and  estate,"  subject 
only  to  the  condition  that  she  shall  not  have 
the  right  or  power  to  sell  it.  This  cuts  off 
the  right  of  any  children  to  the  remainder 
therein  after  her  death,  and  is,  tn  effect,  an 
adjudication  that  there  were  no  diildren  or 
possibility  of  any.  The  fact  Is  practically 
conceded  by  both  parties  in  their  briefs. 

Under  the  facts  above  stated,  it  is  appar- 
ent that  the  plaintiff  has  an  absolute  fee-sim- 
ple estate  In  the  property,  free  from  any 
condition  restraining  alienation.  The  twmty- 
first  paragraph  of  the  decree,  which  recites 
the  vrill,  purports  to  Impose  upon  her  estate 
in  the  property  the  condition  that  she  shall 
not  sell  or  dispose  of  the  same.  This,  how- 
ever, is  a  wholly  Ineffectual  restriction.  She 
was  the  heir  of  Louis  P.  Drexler;  he  made 
no  disposition  whatever  of  the  property,  ex- 
cept the  rents  and  profits  thereof  accruing 
during  her  lifetime,  and  consequently  the  en- 
tire remainder,  whatever  It  may  be,  and  of 
whatsoever  rights  and  powers  it  may  consist, 
vested  absoHitely  in  her  by  descent  at  his 
death,  subject  only  to  administration.  The 
twenty-second  paragraph  of  the  decree  recog- 
nized this  fact,  and  formally  adjudged  to 
her  the  rest,  residue,  and  remainder  of  the 
estate  of  Drexler,  real,  personal,  and  mixed, 
as  her  sole  and  separate  estate  and  proper- 
ty. This  residue  included  the  power  of  dis- 
position which  the  eleventh  paragraph  of  the 
will  attempted  to  withhold  from  her.  By 
this  paragraph  of  the  decree  she  obtained  the 
power  of  disposition,  which  was  withheld  by 
the  preceding  paragraph.  Taking  the  two  to- 
gether, therefore,  she  has  the  entire  estate. 
The  objections  of  the  defendant  to  the  suffi- 
ciency of  the  title  were  without  foundation. 
No  other  objection  was  made,  and  the  de- 
fendant has  expressed  its  willingness  to  take 


Digitized  by 


Google 


168 


ISO  PAOIFIO  BBPORTBB 


(Cat 


and  pay  for  the  property  if  tbe  title  offered 
is  found  to  be  good. 

We  are  of  the  opinion  that  the  plaintiff 
has  a  good  title,  that  the  defendant  should 
be  compelled  to  perform,  and  that  the  court 
below  erred  in  sustaining  the  demurrer  to 
the  complaint. 

The  Judgment  is  reversed. 

We  concur:  AKGELLOTTI,  0.  J. ;  SliOSS. 
J. ;  MBLVIN,  J. ;  LORIGAN,  J. ;  HENSHAW, 
J. ;   LAWLOE,  J. 


McIXtUGAIiD,  City  and  County  Treasurer,  t. 
BOXI>.    (S.  F.  6924.) 

(tSnpreme  Court  of  CaUfornia.    June  24,  1916.) 

1.  Banks   and   Banking  «s»128— Dkpobit-' 
Joint  Ownebsuif. 

Under  the  expi'ess  provision  of  the  Bank 
Act  (St.  1909,  p.  90),  i  16,  bonk  deposits,  mads 
under  an  agreement  by  husband  and  wife  with 
tte  bank  that  the  money  deposited  was  to  be 
held  on  cosditjou  that  it  .and  its  accumulations 
should  be  payable  to  the  husband  and  wife,  or 
eitlitf  of  them,  during  their  joint  lives,  and 
should  belong  absolutely  to  the  survivor,  became 
the  property  of  the  husband  and  wife  as  joint 
tenants. 

[Ed.  Note. — For  other  cases,  see  Banlcs  and 
Banking,  Cent.  Dig.  g§  312-315,  326.  388;  Dec. 
Dig.  <S=5>129.] 

2.  Taxation   «=»879(1)— Inhebitance  Tax- 
Bank    Deposit— Joint   Tenanct— Subviv- 

OBSHIF. 

In  such  ease,  the  wife  surviving  did  not 
take  any  interest  in  the  deposits  as  heir  of  or 
successor  to  her  deceased  husband,  but  took  by 
virtue  of  her  estate  originating  at  tbe  time  of 
like  creation  of  the  joint  tenancy,  so  that  an  in- 
heritance tax  could  not  be  sustained  on  tbe  the- 
ory that  tbe  deposits  formed  a  part  of  the  hus- 
band's estate  passing  to  her  on  his  death ;  the 
inheritastce  law  then  in  force  (St.  1911,  p.  713) 
not  undertaking  to  impose  a  tax  on  tlie  right 
accruing  to  a  surviving  joint  tenant  upon  the 
death  of  his  cotenant. 

[Bid.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dii«.  S  1702 ;   Dec.  Dig.  <e=>879(l).] 

3.  Taxation  <S=9893— Inheritance  Tax  Law 
^-constbuction. 

Tax  proceedings,  being  in  invitum,  must 
comply  strictly  with  all  the  requirements  of  the 
statute  imposing  them,  and,  in  order  to  collect 
tbe  tax,  the  government  or  agency  seeking  to 
recover  must  show  the  fulfillment  of  all  the 
conditions  ui>on  which  the  obligation  to  pay  de- 
pends. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «8=5>893.] 

4.  Ta-xatior  <8=5893  —  Inheritance  Tax  — 

TBANSFXa— FiNDINa    AND    JvDQUtiliT—COtt- 
SIDEBATION. 

Under  Inheritance  Tax  Law  (St  1911)  {  1. 
Sttbd.  3,  imposing  a  tax  upon  the  transfer  of 
property  by  assignment  or  gift,  made  witliout 
valuable  and  adequate  consideration  in  contem- 
plation of  the  death  of  tbe  assignor  or  donor, 
or  intended  to  take  effect  in  enjoyment  after 
death,  the  absence  of  the  consideration  is  es- 
aential  to  the  obligation  to  pay  the  tax,  and 
the  officer  seeking  to  recover  a  tax  thereunder 
has 'the  burden  of  showing  that  there  was  no 
valunl)Ie  and  adequate  consideration  for  the 
transfer. 

.  [Ed.   Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «=»S.93.1 


5.  Ta.^catiok  4s>893  —  Inhebttance  Tax  — 

TBANBFEB— FiNOINO    AND    JUDGMENT— COW- 
BIDEBATION. 

In  such  case,  findings  not  declaring  tbe 
want  of  such  valuable  and  adequate  considera- 
tion would  cot  support  a  judgment  declaring 
the  tax  due  under  such  provision. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  <S=»893.] 

6.  Taxation     <$=>893— Inhebitanok— Pusad- 
INO — Demdbbke.  • 

In  a  proceeding  to  collect  an  inheritance 
tax  under  St.  1911,  p.  713,  {  1,  snbd.  3.  defend- 
ant, in  order  to  raise  the  point  that  the  peti- 
tion failed  to  allege  a  want  of  consideration, 
was  not  required  to  demur  thereto,  as  tbe  de- 
murrer would  have  been  of  no  avail,  where  the 
T>etition  alleged  the  property  to  belong  to  her 
deceased  husband  at  his  death,  in  which  case 
she  would  have  been  liable  for  a  tax  under  oth- 
er provisions  of  the  law. 

[Ed.  Note.— For  other  cases,  sec  Taxation, 
Dec.  Dig.  <e=>893.] 

7.  Taxation  <8=s>893  —  Iwhebitance  Tax  — 
•  suftioiencx  of  evidence — objection. 

In  such  case,  where  tbe  burden  of  proving 
consideration  was  on  the  plaintiff,  the  defend- 
ant was  not  bound  to  offer  evidence,  and,  after 
judgment,  might  insist  that  the  facts  necessary 
to  establish  her  liability  bad  not  been  alleged 
or  proven. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  <8=»89S.] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandaoo;  J. 
V.  Coffey,  Judge. 

Proceeding  by  John  E.  McDougald,  treasur- 
er of  City  and  County  of  San  Francisco, 
against  Sara  M.  Boyd,  as  executrix  of  Colin 
M.  Boyd,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals,  bringing  up  the  evi- 
dence by  bill  of  exceptions.    Reversed. 

Geo.  C.  Sargent,  of  San  Francisco,  for  ap- 
pellant. Hartley  F.  Peart,  of  San  Fran- 
cisco, U.  S.  Webb,  Atty.  Gen.,  and  Albert  H. 
Elliott,  Asst.  Inheritance  Tax  Atty.,  of  San 
Francisco  (Gus  L.  Baraty,  of  San  Francisco, 
of  counsel),  for  respondent.  Arthur  H.  Red- 
ington,  of  San  Francisco,  amicus  curiie. 

SLOSS,  J.  This  proceeding  was  instituted 
by  the  treasurer  of  the  city  and  county  of 
San  Francisco  against  the  executrix  of  the 
will  of  Colin  H.  Boyd,  deceased,  to  require 
tbe  payment  of  an  inheritance  tax  on  the  sum 
of  $34,268.56,  on  deposit  with  the  Savings 
Union  Bank  &  Trust  Company  of  San  Fran- 
cisco. The  court  entered  Judgment,  requiring 
tbe  executrix  to  pay  a  Ux  of  $1,168.53.  Tbe 
defendant  appeals  from  the  Judgment,  bring- 
ing up  the  evidence  by  means  of  a  bill  of  ex- 
ceptions. 

Tbe  petition  alleges  that  the  money  on 
deposit  was  a  part  of  tbe  estate  of  the  dece- 
dent at  the  time  of  his  death.  The  answer 
denies  the  allegation,  and  alleges,  in  effect, 
that  more  than  a  year  before  the  death  of 
Colin  M.  Boyd,  he  and  tbe  appellant,  his 
wife,  had  opened  two  Joint  accounts  In  said 
Savings  Union  Bank  &  Trust  Company,  and 
that  the  money  so  deposited  was  the  property 
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described  in  the  petltloa.  Tbe  coort  lonnd 
Dat  One  decedent,  at  the  time  of  bla  death, 
left  tlie  Bom  of  $37,8e&fi5  on  deposit  with  the 
S&TlDgs  Union  Bank  &  Trust  Company.  It 
fnitlier  found,  In  accordance  with  the  allega- 
Uona  of  the  answer,  that  on  I'eibraary  27, 
1911,  sometblns  over  a  year  before  Boyd's 
deatb,  aald  Boyd  and  his  wife,  the  ai^llant 
tad  aliened  the  Joint  accounts  mentioned  in 
the  answer;  that  at  the  time  of  said  deposits 
tbe  sums  so  deposited  were  the  indlvidnai 
property  of  Colin  M.  Boyd;  that  the  deposits 
were  made  by  said  Boyd  In  contemplatlcm  of 
his  death,  and  were  Intended  by  him  to  take 
effect  In  possession  and  enjoyment  as  to  the 
aiftellant  herein  after  tbe  death  of  said  Colin 
M.  Boyd.  There  la  no  averment  in  the  peti- 
tion, nor  Is  there  any  finding,  that  the  depos- 
its, or  the  transfers  whldi  they  constltated, 
were  made  without  valuable  or  adequate  con- 
sideration. The  findings  that  tbe  money  on 
deposit  was  a  part  of  the  estate  of  Colin  M. 
Boyd  at  the  time  of  bis  death,  that  tbe 
trusters  were  made  In  contemplation  of 
death,  and  that  they  were  intended  to  take 
effect  in  possession  and  enjoyment  Gtftefr  the 
death  of  Colin  M.  Boyd  are  all  assailed  u 
aosnpported  by  tbe  evldraioe. 

[1]  We  think  It  clear  that  the  evidence 
does  not  SQH>ort  the  finding  that  the  sums 
at  money  remabilng  on  deposit  at  tbe  time 
of  tbe  death  fit  Colin  M.  Boyd  were  a  part 
of  bis  estate.  At  tbe  time  tbe  two  Joint  ac- 
eoDDts  were  opened,  Boyd  and  bis  wife  signed 
u  agreement  with  the  hank,  to  the  effect 
ttiat  tbe  taoDey  deposited  was  to  be  held  on 
tbe  anderstaoding  and  condition  that  the 
same  and  all  accnmulatlons  thereof  should  be 
pi.Table  to  Colin  H.  Boyd  and  Sara  M.  Boyd, 
or  elth^  of  them,  daring  their  joint  lives, 
and  should  belong  absolutely  to  the  survivor 
of  them.  The  deposits  thereby  -became  the 
pn^rty  of  tbe  husband  and  wife  as  Joint 
tenants.  Sudi  is  the  express  declaration  of 
section  18  of  the  Bank  Act,  in  force  at  the 
time  of  the  deposits  and  of  Boyd's  death. 
Stats.  1909,  p.  90.  See,  also,  E3st  of  Harris, 
m  CaL  725,  147  Fac  967;  Kennedy  v.  Uo- 
Uatray,  169  Cal.  287,  140  Pac.  «47. 

[2]  Mrs.  Boyd  did  not  take  any  Interest  in 
the  deposits  as  heir  of  or  successor  to  her 
deceased  husband.  She  took  by  ylrtue  of  her 
estate  originating  at  the  time  of  crtetlon  of 
tbe  joint  tenancies.  The  Imposition  of  the 
tax  cannot  therefore  be  snstalned  Upon  the 
theory  that  the  deposits  formed  a  part  of  the 
estate  of  Colin  M.  Boyd,  passing  upon  his 
death  to  his  wife.  Estate  of  Harris,  supra ; 
Kennedy  v.  McMurrny,  supra.  Boyd  died  on 
March  13, 1912.  Tbci  inheritance  tax  statute 
then  in  force  was  the  act  approved  April  7, 
mi  (Stats.  19U,  p.  713),  and  tills  act  did  not 
undertake  to  impose  a  tax  on  the  right  accru- 
ing to  a  sorvlvlng  Joint  tenant  upon  the 
death  of  his  ootenant.  A  provision  bearing 
upon  this  matter  was  enacted  for  the  first 
time  in  qie  act  of  1S)13.    See  section  3c  »t 


the  aet  approved  June  14,  191&  (Stata  1S18, 
p.  106&) 

(3-t]  The  respondent  seeks  to  sustain  tbe 
tax  upon  the  provisions:  of  seetion  1,  subd.  3, 
Of  the  act  of  1911,  which  declares  tbatt: 

"A  tax  shall  be  and  is  hereby  imposed  opoo 
the  transfer  of  any  property  *  *  •  in  the 
following  cases:  *  *  *  (3)  When  the  trans- 
fer is  of  property  •  •  •  by  deed,  grant,  bar- 
gain, sale,  assignment  or  gift,  made  without 
valuable  and  adequate  conBideration  in  oontem- 
plation  of  the  death  of  the  grantor,  vendor,  as- 
signor or  donor,  or  intended  to  take  effect  In 
possession  or  enjoyment  at  or  after  such  death." 

Tbe  court  found,  as  has  already  been  stat- 
ed, that  the  deposits  In  question  were  made 
In  contemplation  of  Boyd's  death,  and  that 
tbey  were  Intended  to  take  eSeot  in  posses- 
sion and  enjoyment  after  Us  death-  Wc 
need  not  here  review  the  evidence  In  order 
to  determine  whether  either  of  these  findings 
has  support  In  the  evidence.  Assuini^ig  that 
both  are  fully  sustained,  tbe  findings  do  not 
fill  tbe  measure  of  tbe  statute  for  want  of 
a  farther  finding  that  the  twnsfers  (or  dc; 
posits)  were  made  "without  valuable  and 
adequate  consideration."  No  authority  need 
be  cited  to  support  the  proposition  thatita^c 
proceedings,  being  in  tnvltum,  must  comply 
strictly  with  all  the  requirements  of  the 
statute  imposing  them.  In  order  to  crilect 
a  tax,  the  government  or  agency  seeking  to 
recover  must  show  the  fulfillment  of  all, of 
the  conditions  upon  which  the  obligation  to 
pay  the  tax  depends.  The  act  in  question 
does  not  Impose  a  tax,  generally,  upon  trans- 
fers made  In  contemplation  of  death,  or  in- 
tended to  take  effect  in  enjoyment  after 
deatb.  It  imposes  a  tax  only  upon  such 
transfers  when  made  "wtthont  valuable  and 
adequate  consideration."  The  absence  of 
the  consideration  Is  just  as  essential  to  the 
obligation  to  pay  the  tax  as  Is  the  contem- 
platloD  of  death  or  the  intention  of  the 
transferor  that  possession  or  enjoyment  shall 
be  postponed  until  death.  It  is  plain,  there- 
fore, that  tbe  officer  seeking  to  recover,  a 
tax  under  subdivision  8  of  section  1  must 
show  that  there  was  not  a  valuable  and  ade- 
quate consideration  for  tbe  transfer.  For 
like  reasons,  findings  which  do  not  declare 
the  want  of  such  consideration  will  not  svtp^ 
port  a  Judgment  declaring  a  tax  due  under 
this  subdivision.  Tbe  rale  that  tbe  burden 
Is  on  a  claimant  to  establish  his  right  to  an 
exemption  from  taxation  has  no  application 
here.  It  is  not  a  question  of  exemntioa 
The  statute  does  not  assume  to  relieve- from 
the  payment  of  a  tax  otherwise  imifosed  on 
transfers  those  made  on  a  valuable  and  ade- 
quate consideration.  It  In^poses  tbe  tax, 
in  the  first  Instance,  only  upon  -  transf  er$ 
made  jwithout  such  consideration. '  There 
may  be  good  reason  for  saying  that  because 
of  the  di/Bculties  of  the. case — the'  fact  in 
Issue  being  a  negdUve  tmd  peculiarly  with- 
in the  knowledge  of  the  adverse'  pirty  (aep 
In  re  Loewl's  Estate,  75  Silsc.  Rep.  57,  134 
N.  .X.  Suppt.  678,  68Q)— alight  pmof.wtuld  be 
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required  of  the  party  seeking  to  show  tbat 
there  had  been  no  adequate  consideration  for 
the  transfer.  But  this  does  not  alter  the 
fact  tliat  the  burden  of  proof  Is  upon  such 
party,  and  that  a. finding  that  there  was  not 
a  valuable  consideration  is  necessary  to  sup- 
port a  judgment  declaring  the  tax  due. 

{I,  7]  It  Is  said  by  respondent  that  if  the 
appellant  wished  to  raise  this  point,  she 
should  have  demurred  to  the  petition  for 
failure  to  allege  a  want  of  consideration. 
Such  a  demurrer  would,  however,  have  been 
of  no  avail,  since  the  petition  alleged  tbat 
the  property  belonged  to  Colin  M.  Boyd  at 
the  time  of  his  death.  If  this  allegation  had 
been  true,  the  respondent  would  have  been 
liable  for  the  tax  under  provisions  of  the 
statute  other  tlian  subdivision  8  of  section  1. 
It  is  further  urged  that  the  case  was  tried 
upon  the  theory  that  there  was  no  considera- 
tion. We  are  unable  to  see  that  the  record 
sustains  this  claim.  It  does  not  appear  that 
there  was  any  reference  to  the  matter  of 
consideration  during  the  trial,  or  that  there 
was  any  evidence  specifically  directed  to  this 
point.  If  the  burden  of  proof  was  on  the 
plaintiff,  the  defendant  was  not  bound  to  of- 
fer evidence,  and  she  has  a  perfect  right, 
after  Judgment,  to  insist  that  the  facts  nec- 
essary to  establish  a  liability  upon  her  part 
have  not  been  alleged  or  proven. 

The  cause  will  therefore  have  to  be  re- 
manded for  a  new  trial.  Respondent  may, 
if  so  advised,  apply  to  the  court  below  for 
leave  to  amend  his  petition. 

The  Judgment  is  reversed. 

We  concur:  SHAW,  3. ;  lAWLOB,  J. 


LOVEJOT  T.  HAKT  et  aL    (Civ.  1505.) 

(District  Court  of  Anpeal,  Third  District.  Cali- 
fornia. June  5,  1916.  Rehearing  Dented  by 
Supreme  Court  Aug.  3,  1916.) 

OlFTB  €=549(5)— FiDUCIABT  RELATION  —  UN- 
DUB  IwiXUENCB — STJITICIINCT  OF  BVIDENCK. 

In  an  action  by  a  husband  to  have  two  gifta 
of  money  made  by  his  deceased  wife  in  her  life- 
time set  aside  and  decreed  void,  evidence  held 
insufficient  to  establish  any  sort  of  trust  or  fidu- 
ciary rdationship  between  decedent  and  defend- 
ants; that  the  gifts  were  secured  by  undue 
influence ;  that  the  donor  was  mentally  or  physi- 
cally incompetent,  or  incapatjle  of  managing  her 
own  affairs  or  comprehending  the  nature  of 
the  transaction,  or  that  she  needed  independent 
advice^ 

im.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  S  95;    Dec.  Dig.  «8=»4»(5).] 

Appeal  from  Superior  Court,  Sonoma 
County ;  Thomas  C.  Denny,  Judge. 

Action  by  George  P.  Lovejoy,  as  adminis- 
trator of  the  estate  of  Ann  La  Point,  deceas- 
ed, against  Blair  Hart  and  another.  From  a 
Judgment'  for  defendants,  plaintiff  appeals. 
Judgment  affirmed. 


Fred  S.  Howell,  of  Fetalnma,  and  W.  D.  U 
Held,  of  Ukiah,  for  appellant  J.  W.  Ford 
and  Thos.  J.  G«ary,  both  Of  Santa  Bosa,  for 
respondents^ 

CHIPMAN,  P.  J.  Plaintiff,  as  administra- 
tor of  the  estate  of  Ann  La  Ptrint,  deceased, 
brought  the  action  to  have  two  certain  gifts 
of  money  made  by  deceased  In  her  lifetime 
set  aside  and  decreed  invalid,  null,  and  void. 

The  complaint  is  an  elaborate  statement 
of  facts  alleged  on  information  and  belief, 
in  which  is  alleged  a  conspiracy  entered  Into 
by  defendants  to  induce  the  deceased  to  leave 
her  husband,  and  representations  are  alleged 
to  have  been  falsely  and  fraudulently  made 
by  defendants  to  deceased  with  the  inject  of 
disrupting  her  marital  relations  with  ber 
husband  and  to  arouse  in  ber  a  sentiment  of 
hatred  towards  and  dislike  of  ber  busbcmd, 
and  that  by  reason  thereof  deceased  was  in- 
duced to  leave  her  husband ;  that  this  fraud- 
ulent conspiracy  had  for  its  object  the  pro- 
curement from  deceased  the  money  she  pos- 
sessed, and  that  the  gifts  made  to  defend- 
ant Martha  Hart  by  deceased  were  brou^t 
about  through  said  conspiracy ;  tbat  deceas- 
ed, was  an  old  woman,  feeble  in  mind  and 
body  and  in  poor  health,  and  that  b»  mind 
was  perturbed  and  deranged  thereby,  "and 
that  defendants  p<rfsoned  the  mind  of  deceas- 
ed against  her  husband  by  reiffesenting  tbat 
her  linsband  would  cheat  her  of  her  money" ; 
that  deceased  was  addicted  to  the  use  of  al- 
coholic liquors,  particularly  beer,  and  con- 
sumed tbem  in  such  quantities  as  seriously 
to  affect  her  mind  and  understanding  and 
incapacitate  her  for  the  management  of  li«r 
or  any  business;  that,  about  March  1,  1893, 
defendants,  by  their  said  corrupt  and  fraud- 
ulent conspiracy,  and  while  deceased  was 
residing'  with  ber  then  lawful  husband,  en- 
ticed decedent  away  from  her  said  husband 
and  induced  decedent  to  live  with  them ;  that, 
OB  or  about  March  23,  1895,  and  wliile  dece- 
dent was  residing  with  defendants,  decedent 
"did  make  a  purported  gift  of  the  sum  of  $3,- 
701.09  to  the  defendant  Martha  Hart,  without 
any  consideration  whatever  from  said  Martlia 
Hart  or  from  any  other  i>erson  or  persons" ; 
that  at  said  time  decedent  was  of  the  age  of 
65  years,  "and  ttiat  at  said  time  decedent  was 
feeble  In  mind  and  body,  ignorant,  and  la 
weak  health,  and  that  her  mind  was  perturt*- 
ed  and  deranged  thereby,  and  she  was  easily 
susceptible  of  infiuence  and  prejudice,"  and 
said  gift  "was  procured  and  obtained  by  the 
defendants  fraudulently  and  corruptly  com- 
bining and  conspiring  together";  tbat  said 
gift  was  tbe  result  of  undue  Influence  exer- 
cised upon  decedent  "by  defendants  fmudu- 
leutly  and  corruptly  combining  together," 
and  tbat,  at  the  time  she  made  said  gift, 
decedent  "was  not  free  from  duress,  menace, 
fraud,  and  undue  Influence,  but  was  in  fact 
subjected  to  duress,  menace,  fraud,  and  un- 
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due  Influence  by  and  on  the  part  of  defend- 
tnts.  both  comiptly  and  franduleiitly  com- 
bining and  conspiring  together" ;  that  at  the 
time  she  made  said  gift  decedent  was  not  of 
sound  mind. 

In  a  second  and  separate  cause  of  action  a 
gift  bj  deceased  to  defendant  Martha  Hart 
of  5900,  on  or  about  July  16,  1907,  represent- 
ed by  a  certificate  of  deposit  In  a  Petaluma 
bnnk,  is  alleged.  The  alleged  facts  leading 
up  to  said  gift  are  much  tlie  same  as  in  the 
first  cause  of  action.  It  Is  also  alleged  "that 
by  reason  of  the  foregoing  facts  and  the  do- 
mestic relation  existing  between  decedent  and 
defendants,  a  confidential  and  fiduciary  rela- 
tionship existed  between  deceased  and  de- 
fendants at  all  times  while  decedent  resided 
with  defendants  aforesaid." 

The  coart  found  against  plaintlfT  in  respect 
of  all  the  accusatory  charges  alleged  in  the 
complaint  affecting  the  condnct  and  motlyes 
of  defendants.  The  following  findings  are  aU 
that  seem  necessary  to  be  stated: 

"V.  That  on  or  about  the  23d  day  of  March, 
IRKS,  while  aaid  decedent  was  residing  with  the 
defendants,  the  said  decedent  made  a  free  and 
Tolontary  gift  of  the  sum  of  93,761.09  to  de- 
fendant Martha  Hart 

"VI.  That  at  the  time  aaid  gift  was  made  de- 
cedent was  of  the  age  of  66  years  or  thereabonts. 
That  at  said  time  decedent  was  not  feeble  in 
mind  or  body,  or  ignorant,  or  in  weak  health, 
and  her  mind  was  not  perturbed  ox  deranKSd 
and  she  was  not  easily  susceptible  of  influence 
or  prejadice,  and  was  at  said  time  of  sound  and 
diaposing  mind.    •    *    • 

''VITI.  That  the  mind  of  said  decedent  did  not 
become  biased,  poisoned,  or  prejndiced  axalust 
ber  said  husband  by  reason  of  any  representa- 
tions or  statements  made  to  said  decedent  by  the 
defendants  or  either  of  them.  That  the  said  de- 
cedent did  not  avoid  meetin;;  her  said  husband, 
and  did  not  at  any  time  refuse  to  see  or  talk 
with  him.  That  decedent  was  not  at  any  time 
mider  the  control,  dominion,  or  nndue  influence 
of  the  defendants,  or  either  of  them.  That  at 
no  time  while  the  said  decedent  resided  with 
defendants  was  she  ignorant,  or  weak  in  mind 
or  body.    «    »    « 

"XI.  That  on  or  about  the  15th  day  of  July, 

1907,  while  decedent  was  residing  with  defend- 
ants, the  said  deceased  dniy  indorsed  and  deliv- 
ered to  defendant  Martha  Hart  a  good  and  valid 
certificate  of  deposit  payable  to  the  order  of  de- 
cedent, and  drawn  on  the  William  Hill  Bank  of 
Petaluma,  CaL,  for  the  sum  of  $900.  That  said 
certificate  of  deposit  was  a  gift  from  decedent 
to  Martha  Hart.    That  on  the  16th  day  of  July, 

1908,  defendant  Martha  Hart  duly  cashed  said 
certificate  of  deposit  at  the  Petaluma  National 
Bank  for  the  fall  sum  of  $900. 

"XII.  That  at  the  time  said  certificate  of  de- 
posit was  indorsed  and  delivered  to  defendant 
Martha  Hart  as  a  gift,  decedent  was  of  the  age 
of  77  years,  or  thereabouts.  That  at  said  time, 
or  at  any  other  time,  said  decedent  was  not  fee- 
ble in  mind  or  body,  or  ignorant,  or  in  weak 
health,  and  decedent  was  not  at  any  time  stupe- 
fied, or  her  mind  perturbed  or  deranged  by  the 
daily  or  other  use  and  consumption  of  alcoholic 
liquor,  commonly  known  as  beer,  and  she  was 
sot  at  any  time  easily,  or  at  an,  susceptible  of 
influence  or  prejudice.    •    •    ♦ 

"XV.  That  at  the  time  said  gift  was  made, 
and  at  all  other  times,  said  decedent  was  of 
soond  mind.    •    •    • 

"XVII.  That  decedent  was  not,  on  the  23d 
day  of  Marefa,  1806,  or  at  any  other  time,  under 
the  eoatrri,  dmninlon,  or  mflucnce  of  defend^ 


ants,  or  eitheir  of  them.  Tlat  at  said  time  de- 
ccileut  was  of  the  age  of  65  years  or  thereahovts. 
That  decedent  was  not  weak  in  mind  or  body, 
or  ignorant  In  business  or  financial  matters. 
That  the  mind  of  said  decedent  was  not,  at  any 
time  subsequent  to  the  23d  day  of  March,  1896, 
nor  for  a  long  time,  or  any  time  prior  thereto, 
benumbed  or  stupefied  by  the  dally  or  long-con- 
tinued use  of  alcoholic  liqnor,  commonly  known 
as  beer,  or  any  other  intoxicating  liquor.  That 
decedent  was  not  made  incompetent  thereby, 
or  at  all.  That  no  confidential  or  fiduciary  re- 
lationship existed  at  any  time  between  decedent 
and  defendants,  or  either  of  them.  That  at  the 
time  said  gift  was  made,  the  acts,  deeds,  or  con- 
dnct  of  decedent  pertaining  to  her  business  or 
financial  matters  were  not  guided,  influenced,  or 
controlled  by  the  defendants,  or  either  of  tlicm. 
That  no  position  of  trust,  confidence,  or  supe- 
riority of  mind  or  intellect  over  said  decedent 
wns  ever  held  or  exercised  by  defendants,  or 
either  of  them." 

As  conclusirais  of  law  the  court  found  that 
both  said  sums  were  gifts  freely  and  volun- 
tarily made,  and  Judgment  passed  according- 
ly. Plaintiff  appeals  from  the  Judgment  on 
bin  of  exceptions. 

On  this  appeal,  plaintiff,  In  his  brief,  states 
that: 

"Actual  fraud,  SufScient  of  itself,  and  stand- 
ing alone,  to  avoid  the  gifts  in  question,  bSs, 
periiaps,  not  been  shown  here."  i 

It  Is  further  stated: 

"We  are  seeking  the  application  of  those  eqnt- 
table  principles  which  forbid  one  standing  in 
a  superior  and  dominant  position  from  benefit}- 
ing  by  the  act  of  him  who  bestows  confidence 
and  trust  in  the  donee,  which  forbid  oiie,  while 
standing  in  the  position  of  a  guardian  or  protec- 
tor, the  fruits  of  transactions  with  his  ward,  or 
dependent,  to  his  own  financial  gain.  The  con^ 
fidence  and  trust  which  exist  between  such  per- 
sons must  ever  remain  inviolate,"  etc 

It  Is  quite  manifest  that  the  grounds  now 
urged  for  a  reversal  of  the  Judgment  depend 
upon  the  truth  of  the  assumption  that  a 
fiduciary  and  confidential  relation  of  trust 
and  confidence  existed  between  defendants 
and  Mrs.  La  Point,  and  hence  It  was  Incum- 
bent upon  defendants  "to  show  affirmatively 
and  clearly  that  their  transactions"  with 
Mrs.  La  Point  "were  conducted  fairly,  open- 
ly, and  that  no  undue  advantage  has  been 
taken"  of  her.  It  will  at  once  be  seen  that 
the  premise  from  which  appellant  draws  his 
conclusion  is  that  a  fiduciary  relation  of  con- 
fidence and  trust  existed  between  the  parties 
concerned.  The  court  found  that  such  rela- 
tion did  not  exist  Mo  natural  or  artificial 
relation  existed  from  whldi  that  of  confi- 
dence and  tnist  might  arise  by  implication  or 
presumption,  such  as  cestui  qae  trust  and 
trustee,  parent  and  child,  husband  and  wife, 
gmardlan  and  ward.  These  persons,  the 
La  Points  and  Harts,  had  been  neigbbors  and 
friends  for  several  years  prior  to  1805; 
Mrs.  Hart  visited  Mrs.  La  Point  frequently, 
and  enjoyed  the  friendship  and  esteem  of  tlie 
Utter  to  a  greater  extent  perhaps  than  other 
of  her  neighbors.  Mr.  Hart  had  no  business 
relations  with  La  Point  or  his  wife,  and 
had  no  occasion  or  Inducement  to  sustain 
other  than  the  ordinary  relationship  exist- 
ing between  neighbors.    Tben  waa  mo  evi- 
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dence  that  would  have  juBtlfled  the  court  In 
finding  the  existence  of  what  In  the  mind,  of 
a  chancellor  or  In  the  contemplation  of  law 
or  equity  would  be  regarded  as  a  relation 
of  trust  and  confidence  such  as  appellant 
seeks  to  attribute  to  these  persons.  Nor  do 
we  think  that  the  subsequent  conduct  of  the 
Harts  and  Mrs.  La  Point,  as  shown  by  the 
evidence,  would  have  warranted  the  court  In 
finding  otherwise  than  It  did — 
"that  no  confidential  or  fidaciary  relationship  ex- 
isted at  any  time  between  decedent  and  defend- 
ants, or  eitier  of  them;  •  •  •  that  no  posi- 
tion  of  trust,  confidence,  or  superiority  of  mind 
or  intellect  over  said  decedent  was  ever  held 
or  exercised  by  defendants,  or  either  of  them." 

It  appeared  that.  In  February,  1805,  Ann 
La  Point  and  her  husband  were  living  on  a 
small  place  at  LakevlUe,  Sonoma  county, 
which  belonged  to  Ann  as  her  separate  prop- 
erty, and  upon  which  her  husband  had  con- 
ducted a  roadbouse  or  saloon  for  a  number 
of  years.  They  were  married  In  1875.  They 
lived  together  until  March  1,  1895,  when 
Mrs.  La  Point  went  to  the  home  of  the  de- 
fendants and  took  up  her  residence  with 
them,  and  so  remained  until  about  March  19, 
1912,  when  she  died  intestate,  having  lived 
with  defendants  17  years.  There  was  testi- 
mony as  to  the  cause  of  her  having  left  her 
husband,  which,  among  other  grounds,  tended 
to  show  that  he  had  diverted  his  affection 
from  his  wife  and  bestowed  it  upon  another 
woman.    Mrs.  Hart  testified: 

"She  came  to  me  in  her  trouble  and  told  me 
she  was  afraid  of  her  life  and  she  says,  'Fred 
(her  husband)  has  driven  me  out  of  my  home.' 
And  for  that  reason  she  says,  'I  have  no  roof 
over  my  head,'  and  I  says,  'Ton  have  one  now,' 
and  she  says,  *Tes,'  and  I  says,  'Well,  stay  under 
It,'  and  that  is  all  I  had  to  say.  She  came  there 
crying;   an  old  lady  65  years  old." 

La  Point  testified: 

"I  did  not  sleep  in  the  old  house  oecopied  by 
my  wife  during  the  last  year  before  she  left, 
and  not  more  than  two  or  Uiree  times  during  the 
last  2  years.  I  spent  most  of  my  spare  time 
in  my  brother's  bouse,  listening  to  my  sister-in- 
law  (his  alleged  affinity)  reading.  I  lived  at 
Lakeville  about  two  or  three  weeks  and  at  Pcta- 
Inma  for  1  year  after  my  wife  left  me,  and  I 
made  no  effort  to  get  into  communication  with 
her.  My  sister-in-law  and  I  went  oa  on  several 
trips  together,  we  went  hop  picking  once  for 
aoout  three  weeks.  That  was  not  the  cause  of 
the  trouble  between  my  wife  and  I.  I  went  to 
British  Columbia  with  my  sister-in-law  and  my 
brother,  and  was  gone  about  2V^  years.  I  did 
not  write  to  my  wife  while  I  was  gone,  nor  to 
any  one  else  at  Lakeville  to  inquire  about  my 
wife.  I  felt  that  if  she  was  satisfied  to  call  it 
quits  I  was.  ♦  •  •  From  the  time  I  return- 
ed from  British  Cktiumbia  in  1899  down  to  the 
time  of  my  wife's  death  about  a  year  ago  I  never 
saw  her  to  speak  to  her.  I  made  no  effort  to 
see  her.  I  was  perfectly  satisfied  to  let  her  live 
as  she  was  living  if  she  would  let  me  alone.  I 
made  no  effort  to  ascertain  if  she  was  being 
cared  for  or  not.  I  do  not  know  bow  the  Harts 
were  treating  her.  I  did  not  go  to  my  wife's 
funeral  because  I  did  not  feel  like  it.  She  was 
buried  at  Petaluma,  and  I  was  living  at  Peta- 
luma  at  the  time." 

He  testified  that  he  had  a  policy  for  $2,000 
payable  to.  his  wife,  but,  in  IS&i,  he  had  it 
made  say.at>^e.  to  his  sister  and  netpbew. 


"I  had  the  policy  changed  because  I  knew  my 
wifb  had  plenty,  and  she  wouldn't  give  me  any 
of  her  money,  and  I  didn't  intend  she  should 
have  any  of  mine.  My  wife  was  pretty  stub- 
bom  ;  when  she  made  up  her  mind  I  could  not 
change  it." 

It  was  shown  that,  on  Mardi  2S,  1805, 
Mre.  La  Point  caused  her  credit  account  of 
$3,761.09  In  an  Oakland  savings  bank  to  be 
transferred  to  Mrs.  Hart,  and  «n  July  15, 
1007,  she  assigned  to  Mrs.  Hart  a  certificate 
of  deposit  calling  for  fOOO  in  a  Petaluma 
bank,  whi<ai  Mrs.  Hart  cashed.  There  was 
testimony  as  to  the  drinking  habit  of  deceas- 
ed prior  to  leaving  her  husband,  the  purpose 
being  to  support  the  charge  that  her  exces- 
sive use  of  intoxicants  weakened  her  mind 
and  body  and  rendered  her  incompetent.  Tbe 
testimony  was  conflicting  on  this  point,  but 
we  think  the  testimony  Justified  the  finding 
of  the  court  already  noted.  This  testimony 
related  to  a  period  before  she  left  her  bus- 
band;  and,  while  it  may  have  had  a  bear- 
ing upon  her  condition  when  the  first  gift 
was  made,  there  was  no  evidence  that  she 
was  addicted  to  the  use  of  intoxicants  to  ex- 
cess, or  at  all  for  that  matter,  after  she  went 
to  live  with  tbe  Harts,  and  hence  had  no 
bearing  upon  her  condition  in  1907,  12  years 
later,  unless  the  alleged  effect  of  ber  early 
alleged  intemperance  continued,  and  this  is 
not  shown.  Testimony  as  to  the  mental  con- 
dition generally  of  Mrs.  La  Point  was  in- 
troduced, and  some  witnesses  testified  that 
she  was  "simple,"  and^that  her  conversation 
was  "childish"  or  "chlldUke."  Several  vrtt- 
nesses  who  bad  known  ber  for  many  years 
intimately,  both  before  and  after  she  went 
to  the  Harts'  home,  testified  that  she  was 
perfectly  sound  In  mind.  The  court  so  found 
on  sufllclent  evidence.  There  was  testimony 
also  that  while  living  with  the  Harts  she  ap> 
peared  "to  be  happy  and  contented,"  and 
that  her  affection  for  the  Harts  and  theirs 
for  ber  was  mutuaL 

There  was  but  little  testimony  as  to  the 
circumstances  immediately  attending  these 
gifts,  and  what  there  was  came  from  Mrs. 
Hart,  whose  testimony  was  taken  at  the  in- 
stance of  plaintiff  In  tbe  matter  of  the  estate 
of  Ann  La  Point,  deceased,  and  was  used  at 
the  trial.  Speaking  of  the  first  gift,  she  tes- 
tified that  when  Mrs.  La  Point  made  the 
transfer  she  asked  Mrs.  Hart  to  go  with  her 
to  Oakland,  and  told  her  she  wanted  to  give 
her  her  money. 

"She  said,  'I  want  to  give  you  my  money, 
Mattie ;'  she  says,  'I  want  you  to  go  with  me ; 
1  want  to  give  you  my  money.'  Q.  Did  she  say 
anything  else?  A.  Mo;  she  wanted  to  give  me 
her  money.  *  •  *  Q.  What  did  she  ever  say 
about  that  money  that  she  left?  A.  Five  years 
ago  ^e  told  me,  she  said:  'Mattie,  I  want  you 
to  have  my  money ;  I  don't  want  Fred  or  bis 
people  to  have  $1  that  I  have ;  I  want  you  to 
have  it.'  Q.'  Did  you  ever  have  any  discussion 
with  tbe  deceased,  Mrs.  La  Point,  in  regard  to 
board  and  keeping?  A.  No.  Q.  xou  did  not  ex- 
pect to  keep  her  for  nothing  until  she  died,  did 
you,  Mrs.  Hart?  A,  I  never  thought  of  anj-- 
tiuzig  like. that ^  the  oame  to  me  in.bai:  trouide 
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aiKl  told  me  Ae  was  nfraid  of  her  Uf*  aad  «he 
■ajv,  "Fred  baa  driveii  me  out  of  m7  borne.' " 

It  appeared  that  Mrs.  La  Point  sold  tbe 
place  where  she  and  her  husband  had  for- 
merly lived  and,  some  time  later,  July  IS, 
1907.  she  assigned  the  certificate  of  deposit 
to  Mrs.  Hart.  This  was  all  the  pr(4)erty  she 
had  left  after  her  gift  of  the  deposit  In  the 
Oakland  bank. 

The  property  broa^t  |900.  Mrs.  Hatt  tes- 
tlfled  as  to  this  $900: 

"Q.  Wasn't  It  xniderstood  that  that  money 
was  to  be  used  for  her  •xpenses  and  board?  A. 
No;  abe  never  said  one  tbing  as  to  what  I 
was  to  do  with  her  money.  It  was  used  for  her 
faneral  ezitenses  and  fixing  up  the  cemetery, 
that  money  she  gave  me." 

She  testlfled: 

"Q.  Did  she  ever  consalt  you  and  act  on  your 
advice  in  any  matter?  A.  Any  matters?  Q. 
Her  bnsineas.  matter*.  A,  Her  troubles?  ^' 
No,  in  her  family  affairs;  her  business  mat- 
ters. A.  No;  not  her  business  matters.  She 
didn't  have  any  business  matters;  only  she 
wanted  to  give  me  her  money;  that's  the  only 
business  matters.  *  *  *  Q.  Didn't  she  say 
she  wanted  vou  to  have  this  monw  when  she 
died?  A.  She  never  said  'died';  she  said  she 
wanted  me  to  have  the  money.  •  *  •  Q.  Had 
she  been  turned  out  of  your  honae  she  would 
have  been  penniless?  A.  No;  she  would  not; 
she  would  not  have  been  turned  out  of  our  bouse 
in  the  first  p^ce.  Q.  I  am  assuming  that  she 
would.  A.  Wdl,  she  would  never  have  been 
tamed  oat;  if  anytiung  would  have  hap{)«ned 
to  me,  my  husband  Would  have  looked  out  for 
her;  and  if  anything  would  have  happened  to 
him,  Taj  children  would  have  looked  out  for  her. 
My  ctaildren  looked  to  her  just  the  same  as  if 
sbe  were  a  relative;  she  came  to  us  when  they 
were  tiny.  •  »  •  Q.  as  far  as  you  ever  no- 
ticed or  observed,  she  was  perfectly  capable  of 
handling  her  own  affairs  and  did  not  require 
any  one's  advice,  is  that  a  fact?  A.  'Sea,  sir. 
*  *  *  CL  And  her  mind  was  perfeetl/  bri^t 
and  clear?  A.  Ob,  yes;  briaJit  and  clear  un- 
til the  day  she  died.  *  *  *  Q.  How  long  have 
yon  known  Mrs.  La  Point,  how  many  years? 
A.  Let's  see;  oh  I  guess  S3  or  34  years.  Q. 
And  yon  have  been  mendlv  all  that  time?  A. 
Ob.  yes;  the  best  of  friends.  The  Court:  She 
was  no  relation  to  you?  A.  -Noi  just  old 
friends." 

It  does  not  seem  necessary  to  pnraue  the 
erldence  torther.  Appellant  failed  to  es- 
tabliah  any  sort  of  trust  or  fiduciary  rela- 
tion between  the  parties;  or  that  the  gift 
was  secnred  by  undue  Influence  exercised 
over  the  donor ;  or  that  she  was  mentally  or 
pbysdcally  Incompetent  or  In  any  degree  In- 
capable of  managing  her  own  affairs  or  com- 
prebendlng  the  nature  of  the  transactkxi  by 
wbictk  8be  parted  with  all  her  property;  or 
that  sbe  needed  Independent  advice.  Sbe 
lived  In  apparent  happiness  and  content- 
ment with  defendants  for  17  years,  and 
was  cared  for  as  one  of  the  family.  If, 
as  is  claimed,  'In  stripping  herself  of 
every  dollar  she  had  without  any  con- 
sideration," sbe  did  an  Improvident  and 
nnoBual  act,  Oils  alone  carries  no  Implication 
of  frand,  i^idiie  Infiuenoe,  or  incompetence. 
Sbe  bad  a  rlgiht  to  do  what  sbe  pleased  with 
her  own.'  She  probably,  on  the  score  of  long 
friendship,  believed  that  she  would  find  a 


home  with  defendants  as  long-  as  she  might 
Hve,  and  was  willing  to  give  ber  money  to 
Mrs.  Hart  In  this  belief,  and  the  facts  show 
that  if  gndi  was  her  motive  she  was  not  dis- 
appointed. But,  whatever  her  motive,  we 
find  no  facts  or  drcnmstances  surrounding 
the  transaction  which  Impeach  the  validity 
of  tbe  gift. 
The  Judgment  la  affirmed. 


We     concur: 
Judge  pro  tem. 


UAKT,     J.;      ELLISON, 


PEOPLE  v.  PASQUERIA.     (Cr.  484.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    June  2,  1916.    Rehearing  Denied 
by  Snpreme  Court  July  31,  1916.) 

1.  ROBBEBX  4=>24(1)  —  BvIDBNCB  —  StTVFI- 
OIKNOY. 

Evidence  AeZd  suilieient  to  justify  oonvictien 
of  robbery,  where  all  elements  of  the  offense  as 
defined  by  Pen.  Code,  (  211,  were  present. 

(Bd:  Note.— F*r  other  cases,  see  Bobbery, 
Cent.  Pig.  |.  32;   Dec.  Dig.  <S=>24(1).1 

2.  OuauTiAL  Law  «s»lieo-SurnDoiBiiOT  or 
EviDBNCK— Question  ros  Jubt. 

If  evidence  against  defendant,  considered  by 
Itself  without  regard  to  conflicting  evidence,  is 
snfflcimit  to  support  tbe  verdict,  the  question 
ceases  to  be  one  of  Isw,  and  becomes  one  of  fact. 
upon  which  the  decision  of  the  jury  and  the  trial 
court  is  final  and  conclusive. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8064;  Dee.  Dig.  <S=>1160.] 

8.  Cbiminal  Law  •salieoViCl)— Condcot  or 
TitiAii— QtrBsnoH  bz  Coubi>— Pbbjodick. 
Where  the  court,  to  dear  up  bis  under- 
standing of  testimony,  recalled  the  prosecuting 
witness  and  questioned  bim  as  to  defendant's 
acta  during  the  alleged  robbery,  sueh  questions 
were  not  prejudicial,  where  they  didted  only 
rdteration  and  were  in  the  nature  of  cross- 
examination  which  might  have  been  favorable 
to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  3119-8122;  Dec.  Dig.  «s9 
1166%  (1).] 

4.  Cbimirai.  Law  <S=»643(2)i-Kvidbnob— Dbp- 

osmoNB— Admibsibiutt. 
On  a  showing  that  the  deponent  bad  left 
the  state  and  would  not  return,  evidence  in  bis 
deposition,  given  at  preliminary  examination, 
so  far  as  competent,  was  admissible  under  Pen. 
Code,  t  869. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law<  Cent  Dig.  {$  1238,  1286;  Dec.  Dig.  «=» 
643(2)J 

Q.  Cbikirai.   Law    «=3783V^  — Tbial— Bvi- 

OGNCBk— MOTIOH    TO    STBIKX. 

Where,  under  objection  to  evidence  of  state- 
ments of  prosecuting  witness  in  a  deposition  and 
motion  to  strike  it  as  incompetent,  without 
pointing  out  particular  testimony,  the  court 
struck  out  statements  of  a  third  person  not 
made  in  defendant's  bearing,  its  refusal  to  in- 
struct the  jury  to  "disregard  any  statement" 
was  not  error. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1879,  1986;  De&  Dig.  «=» 
783%.] 

6.  Cbiminai.  Law  «s»1184(6)  —  Gvxdknob  — 

Depositions— O  SECTIONS. 

Pen.  Code,  g  869,  provides  that  deposition 

of  one  taken   at  preliminary  hearing  may  be 

read  at  tbe  trial  where  deponedt  is  ant  of  the 
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state,  subject  to  ok'eetioiM  aa  if  be  were  pres- 
ent under  section  1346,  though  no  objection  vas 
taken  before  the  magistrate.  Beld,  that  objec- 
tion that  evidence  of  a  statement  made  by  de- 
ponent within  a  few  feet  of  defendant  was  in- 
competent because  not  made  in  his  presence 
was  properly  overniled,  though  the  court  based 
its  ruling  on  the  groiud  that  no  objection  hod 
been  made  at  the  preliminary  hearing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2891;  Bee.  Dig.  «=>1134{6).l 

7.  Cbiuinal  Law  «=>3G6(4)— Evidence— Ad- 

uissibilitt. 
It  is  not  error  to  refuse  motion  to  strike 
testimony  of  ofiScer  to  whom  prosecuting  wit- 
ness complained  of  the  robber^^  that  such  wit- 
ness was  excited  and  kept  saying  that  accused 
was  the  one  who  robbed  um. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  f  819;   Dec.  Dig.  «8=>3Ce<4).] 

Appeal  from  Stiperlor  Ooiurt,  San  Diego 
County ;  T.  L.  Lewis,  Judge. 

Alonzo  Pasquerla  was  coDTlcted  of  robbery, 
and  from  tbe  Judgment  and  order  denying 
motion  for  new.  trial  he  appeals.    Affirmed. 

Herbert  N.  Bills  and  O.  B.  ElUs,  both  of 
San  Diego,  for  appellant.  V.  S.  Webb,'  Atty. 
Oen.,  and  Robert  M.  Clarke,  Dep.  Atty.  Oen., 
for  the  People. 

SHAW,  J.  Defendant  was  convicted  of  the 
crime  of  robbery.  He  appeals  from  the  Judg- 
ment and  an  order  of  court  denying  his-  mo- 
tion for  a  new  trial. 

[1]  There  Is  no  merit  In  appellant's  con- 
tention that  the  evidence  Is  insufficient  to 
Justify  the  verdict  The  testimony  of  Tom 
JIng,  the  prosecntlng  witness,  is  to  the  effect 
that  defendant,  shortly  before  6  o'clock  p.  m., 
November  2,  1915,  entered  his  place  of  busi- 
ness, claiming  to  be  a  detective,  in  proof  of 
which  he  exhibited  what  purported  to  be  an 
official  star,  and,  accusing  Jlng  of  having 
lottery  tickets  in  his  possession,  stated  that 
he  wanted  to  search  his  place.  Thereupon 
defendant,  ander  the  pretense  of  making  a 
search  for  lottery  tickets,  put  his  hand  in 
Jlug's  pockets  and  took  therefrom  a  pocket- 
book  and  purse,  from  which  he  abstracted 
$30  In  money,  a  diamond  ring  valued  at  $66, 
and  a  stickpin  worth  $15,  and,  putting  them 
In  his  own  pocket,  struck  Jing  upon  bis  Jaw 
and  ran  out  of  the  store,  followed  by  the 
presecutlng  witness',  who  later  pointed  out 
defendant  to  a  police  officer  who  arrested 
blni.  At  the  trial  Jlng  positively  identified 
defendant  as  the  mau  who,  In  the  manner 
stated,  bad  taken  his  property.  This  and 
other  evidence,  with  circumstances  establish- 
ed, if  believed  by  the  Jury,  was  sufficient, 
not  only  to  Justify  it  in  the  conclusion  that 
defendant  took  the  property,  but  that  such 
taking  was  accompanied  by  all  the  elements 
constituting  the  crime  charged.  Section  211, 
Pen.  Code.  Hence,  it  was  not  error,  as 
claimed  by  appellant,  for  the  court  to  in- 
struct the  jury  as  to  what  constituted  rob- 
bery. 

[2]  Counsel  for  appellant  at  great  length 


reviews  the  evldeade  and  devotea  much  of  bla 
brief  to  a  discussion  of  the  weight  which 
should  be  accorded  Hie  conflicting  testimony 
of  witnesses  called  at  tbe  trial,  and  asserts 
with  much  show  of  sincerity  that  the  testi- 
mony of — 

"a  former  member  of  the  Chicago  police  depart- 
ment is  far  more  likely  to  be  accurate  than  that 
of  the  excited  Chinese  complaining  witness." 

With  reference  to  this  observation  and  tbe 
lengthy  discussion  of  the  subject  indulged  In 
by  counsel,  we  can  only  repeat  what  has  so 
often  been  said  by  the  appellate  courts  of 
this  state,  namely: 

"If  the  evidence  which  bears  against  the  de- 
fendant considered  by  itself,  and  without  regard 
to  conflicting  evidence,  is  sufBcient  to  support 
the  verdict,  the  question  ceases  to  be  one  of  law 
—of  which  alone  this  court  has  jurisdiction — 
and  becomes  one  of  fact  upon  which  the  decision 
of  the  jury  and  the  trial  eourt  Is  final  and  con- 
clusive." People  V.  Emerson,  180  CaL  602,  62 
Pac.  10«9. 

[3]  It  is  claimed  that  tbe  substantial 
rights  of  defendant  were  prejudiced  by  tbe 
action  of  the  court  in  recalling  the  prosecut- 
ing witness  after  the  close  of  tbe  people's 
case  and  Interrogating  him  as  follows: 

"Tbe  Court:  There  is  one  point  I  wish  to 
ask  him  on  that  is  not  dear  in  my  mind.  Ton 
have  stated  you  had  your  money  in  your  right- 
band  trouser  pocket?    A.  Tes,  sir. 

"The  Court:  Who  took  the  money  out  ot  that 
pocket?     A.  The  defendant  here." 

The  vrltness  had  theretofore  testified  as 
follows: 

"Q.  Where 'did  you  have  the  money?  A.  On 
my  pocket  here.  Q.  Which  pocket?  A.  The 
front  pocket  Q.  Which  side,  left  or  right? 
A.  On  this  side;  and  then  after  that  he  put 
his  hand  on  this  pocket  and  took  my  pocketbook 
out.  and  after  that  he  put  his  band  on  this 
pocket  and  took  my  purse  out,  and  he  couldn't 
open  that  purse — ^it  Is  a  spring  purse— and  I 
opened  and  showed  him." 

And  when  asked  bow  much  was  taken  out 
of  "your  rlghthand  pocket"  be  replied: 

"I  later  remember  I  got  $80  there,  because  I 
got  $30  to  pay  my  rent." 

niere  was  nothing  in  tbe  question  of  tbe 
court  calculated  to  impress  the  Jury  that  he 
thought  defendant  was  guilty.  .As  stated, 
the  interrogation  was  for  the  purpose  of  clear- 
ing tbe  mind  of  the  court  upon  the  subject 
of  tbe  Inquiry.  The  answer  was  but  a  re- 
iteration of  what  the  witness  bad  already 
testified  to.  The  facts  presented  furnish  no- 
ground  for  tbe  claim  that  the  court  was 
guilty  of  misconduct  to  the  prejudice  of  de- 
fendant On  the  contrary,  since  Jlng  had 
theretofore  testified  that  defendant  took  the- 
money  out  of  bis-  pocket,  tbe  question  was  in 
tbe  nature  of  cross-examination,  in  reply  to 
which  Jlng  might  have  modlfled  bis  former 
answer,  making  It  more  favorable  to  defend- 
ant. 

[4]  Defendant's  objection  to  the  admission 
In  evidence  of  the  deposition  of  one  Klngsley, 
given  at  the  preliminary  examination,  was 
overruled.  It  appears  that  Klngsley  had  left 
the  state  and  wotild  not  return.    Upon  such 
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slMwlng;  the  evidenae  coatained  In  the  di^ 
ositlon,  £o  far  as  competent,  was  clearly 
admlssUUe  at  the  trial  of  defeadant  Pea. 
Code,  S  868;  People  T.  OUer,  06  Cal.  102, 
4Pae.l066. 

15]  At  tbe  dose  of  the  readins  of  the  dep- 
osltloD,  detendant  moved  the  court  to  strike 
therefrom  evidence  relating  to  statements 
made  by  Jlng,  xipon  the  ground  that  they 
wa«  Incompetent.  Oranael  did  not,  other 
than  In  this  general  way,  dlxect  the  ooort'a 
attentSon  to  any  particular  testlnuiDy.  Never. 
thelesa,  the  court  granted  the  motion  as  made 
saying: 

"It  is  difflcnlt  for  the  court  to  rule  on  the 
motioa  intelligently.  B<une  of  them  apparently 
■were  made  wmle  the  defendant  vas  in  nearine; 
tome  of  them  apparently  were  not  so  made.  Of 
conrse,  if  the  defendant  was  not  in  beaiine  or 
might  reasonably  have  heard  what  was  said,  it 
would  not  be  binding  upon  him." 

niereupoa  def^dant's  counsel  said,  "Will 
yon  instruct  the  Jury  to  disregard  any  state- 
ment?" to  which  the  conrt  replied,  "I  have 
already  told  them  as  to  evidence  that 
is  strldi«i  out."  The  court  having  stated 
that  defendant  would  not  be  bound  by  state- 
ments of  Jlng  not  made  in  the  former's  heax^ 
Ing,  this  was,  under  the  drcumstancea,  suf- 
ficient and,  upon  the  motion  made,  all  that 
defendant  had  a  right  to  ask.  Certainly 
there  was  no  error  In  refusing  to  "In&tmct 
the  Jury  to  disregard  any  statement,"  as 
requested  by  counsel. 

[<]  During  the  reading  of  the  deposition 
counsel  for  defendant  interposed  an  objection 
upon  tbe  ground  that  the  question  was  in- 
competoit,  to  which  the  court  replied: 

TThere  was  no  objection  made  below.  There 
having  been  no  objection  made  or  motion  to 
strike  out  this  evidence  in  the  court  bdow  at  the 
preliminary,  the  objection  now  will  be  over- 
ruled." 

As  an  abstract  proposition  of  law,  the 
statement  of  tbe  court  may  be  conceded  to 
have  been  erroneous.  While  as  provided 
by  section  869  of  the  Penal  Code  the  deposi- 
tion of  one  testifying  at  a  preliminary  hear- 
ing may,  under  tbe  circumstances  there  meu- 
Uoned,  be  used  at  the  trial,  nevertheless, 
when  so  used,  it  is  subject  to  the  same  ob- 
jections as  though  the  witness  was  present 
and  testifying.  The  fact  that  no  objection 
was  Intetiioeed  by  defendant  when  the  tes- 
timony was  given  before  the  magistrate  does 
not  bar  him  from  objecting  when  tbe  deposi- 
tion Is  read  at  the  trial  (section  1345,  Pen. 
Code),  while,  it  Is  true,  the  court  did  not  err 
in  overruling  the  objection,  the  incompetency 
of  which  was  based  up<»  the  dalm  that  it 
was  a  statement  made  by  Jlng  without  the 
presence  of  defendant,  since,  as  appears  from 
the  record,  he  was  but  a  few  feet  away  and 
near  enough  to  have  heard  the  statement 
Veapie  v.  OsaU,  25  Cal.  App.  330,  143  Paa 
788. 

[7]  Another  alleged  error  la  based  upon  the 
fact  that  the  court  denied  defendant's  mo- 


tioa to  strike  out  an'answer  given  by  Office^ 
Cooley  to  the  question  i 

"What  dee  was  said  there  by  the  Chinaman  in 
the  presence  of  tbe  defendant?" 

To  which  he  replied) 

'TRie  Chinaman  was  excited  and  kept  talking^ 
'This  is  the  man  that  robbed  ttei'  I  didn't  pay 
attention  to  everything  that  he  did  say ;  he  talk- 
ed cotfsiderahl&" 

There  Is  no  merit  In  the  contention.  Cod- 
ceding  the  court  admitted  in  evidence  por- 
tions of  the  deposition  which  might  be  said 
to  be  Immaterial'  and  to  which  objeetloiis  in- 
terposed were  overruled,  defendant's  sub- 
stantial rights  could  not  have  been  prejudiced 
thereby. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:   CONREX,  P.  J.;  JAMES,  J. 


PEOPLE  V.  DEATRIOK.     (Or.  470.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  22,  1916.    Rebearins  Denied 
by  Supreme  Court  July  20,  1916.) 

1.  Rafk  «=952(1)— Evidbnck— Sititiciekot. 

Bvidence  held  sufficient  to  sustain  convic- 
tion for  statutory  rape  on  girl  14  years  of  age. 
[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  fi  71,  72,  76;   Dec.  Dig.  «=»52(i).] 

2.  Cbivimai.   TjAW    <^3>1170(4)— Afpbai,   amd 
Ebbok— Habmlsss  EabOB. 

Error  in  restricting  cross-examination  of 
prosecutrix  by  snstaining  objections  to  qnee- 
tions  tending  to  eUcit  competent  evidence  of  oias 
heli  harmless,  where  the  same  matters  were 
fully  covered  by  other  questions  to  which  an- 
swers were  permitted  to  be  made. 

[Ed.   Note.— For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  |  8148 ;  Dec.  Dig.  «=>1170(4).l 

8.  ORisftNAi.  Law  ^=>1168(2)— Appeax  and 
EnBOB— HABHXXsa  Ebbob. 
Error  in  a  prosecution  for  rape  in  exclud- 
ing correspondence  tending  to  show  illicit  rela- 
tions between  prosecutrix  and  a  man  other  than 
defendant  held  not  prejudicial,  where  other  evi- 
dence showed  such  illicit  relations  beyond  dis- 
pute; 

'  [Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  i  3188 :  Dee.  Dig.  iS=s>1169(2).] 

4.  WrrNESBES    ®=»330(1)  —  Impeachuent  — 

CBOSS-EXAMINATiaN— IMPOTENCT. 

In  a  prosecution  for  rape,  where  defendant 
testified  that  at  the  thue  of  the  alleged  offense 
he  was  so  deficient  in  sexual  ability  as  to  be 
unable  to  accomplish  an  act  of  intercourse  with 
any  person,  Asia,  that  question  on  cross-exam- 
ination tending  to  show  that  subsequent  to  fil- 
ing of  infonnation  defendant  while  visiting  with 
a  friend  went  to  door  of  a  woman's  bedroom  in 
the  morning  and  asked  permisiAon  to  enter,  say- 
ing, "I  just  want  to  see  if  I  can  raise  my  pas- 
sions," was  proper  cross-examination. 

[Ed.  Notti— For  other  cases,  see  Witnesses, 
Cent.  Dig.  t  1106 ;   Dec.  Dig.  «=a330(l).] 

6.  Raps  9=s>57(l)— Defenses— lupoixncx  — 

JuBY  Question. 
In  a  prosecution  for  rape,  the  question  ot 
defendant's  impotency  or  sorattl  ability  to  comr 
mit  the  offense  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i  87 ;   Dec.  Dig.  «=»57(1).] 
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6.  Rapb  <S=»52(2)  —  DEFEireBs  —  Impotbnct — 
Evidence— CoKCLUsivENxas. 

In  a  prosecution  ftMr  rape,  the  testimony  of 
defendant  and  his  physician  as  to  defendant's 
lack  of  sexual  power  to  commit  an  act  of  inter- 
course hdd  not  conclusive  on  the  issne  of  im- 
poCency  against  positive  and  direct  testimony 
that  he  did  coquoit  the  act. 
-  [Ed.  Note.— For  other  cases,  see  Bape,  CSent. 
DiK.  Si  73,  76;  Dec.  Dig.  «=j52<2).1 

7.  Raps  ®=943(1>— Tbiai,— Iupbofkb  CitoSB- 
exauination— fbtsicai.  examination  ot 
Accused. 

It  is  error  in  a.  prosecution  for  rape  to  re- 
quire the  defendant  to  answer  a  question  on 
cross-examination  as  to  whether  he  will  submit 
to  a  physical  examination  by  a  physician  to  be 
designated  by  the  court  to  determine  whether  be 
was  capable  of  performing  an  act  of  sexual  in- 
tercourse. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  f  62;    Dec.  Dig.  «=>43(1).] 

8.  Criminal  La^t  «=9ll69(5)  —  Appeal  — 
Babmlesb  Ebbob. 

Error  in  requiring  that  defendant  in  a  rape 
case  answer  on  cross-examination  whether  he 
would  submit  to  a  physical  examination  to  de- 
terminate his  impoteacy  held  not  prejudicial, 
where  the  court  instructed  the  jury  that  his  re- 
fusal to  he  examined  must  not  be  considered  as 
giving  risei  to  any  inference  against  him  what- 
ever. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  3141 ;  Dec.  Dig.  <S=>1169(5).1 

8.  Criminal  Law  «=»1147— Rape— Sentence 

— Keview. 
The  sentence  of  2SS  years  imposed  for  rape, 
while  equivalent  to  a  life  sentence  in  view  of  dp- 
fendant^B  age,  is  a  matter  resting  entirely  in  the 
conscience  and  discretion  of  the  trial  judge,  aSi 
will  not  be  disturbed  on  appeal  however  much 
the  appellate  court  may  doubt  its  propriety. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3038,  3072,  3073 ;  Dec.  Dig. 
«s>1147.] 

Appeal  £rom  Superior  Court,  Los  Angdes 
County ;  Oavln  W.  Craig,  Judge. 

W.  H.  Deatrick  was  convicted  of  rape, 
and  be  appeals  from  the  Judgment  and  an 
order  denying  a  new  trial.    Affirmed. 

Veltcb  Se  Richardson,  for  appellant.  U. 
S.  Webb,  Atty.  Oen.,  and  Robert  M.  Clarke, 
Deputy  Atty.  Gen.,  for  the  People. 

JAMBS,  J.  Defendant  was  convicted,  of 
the  crime  of  rape,  and  sentenced  by  the  trial 
court  to  serve  a  term  of  25  years'  Imprison- 
ment at  San  Quentin.  The  appeal  Is  from 
tlie  Judgment  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  act  which  was  denounced  by  the  in- 
formation as  making  out  the  crime  charged 
'was  alleged  to  have  been  accomplished  with 
one  Amy  Deatiick,  the  adopted  daughter  of 
the  defendant.  It  Is  alleged  In  the  informa- 
tion that  the  child  was  of  tlie  age  of  14 
years.  It  appears  ttiat  the  girl  was  brought 
Into  the  family  of  the  defendant  by  adoption 
when  she  was  about  the  age  of  5  years.  The 
family  lived  at  various  places  during  the 
years  succeeding  the  adoption  of. the  child, 
and  finally  took  up  their  residence  at  Belle- 
flower,  In  Los  Angeles  county,  where  the  de- 
fendant engaged  In  the  bualnMs  of  raising 


ponlt^.  The  house  in  wbJcb  tbey  IIv«a  was 
a  small  building  divided  into  three  rooms. 
The  household  then  tfonslsted  of  defendant, 
the  adopted  child  and  the  defendant's  wife. 
The  child  was  sent  to  school  and  Was  also 
provided  with  musical  instraction  by  the 
defendant;  The '  defendant  btocd  a  young 
man  named  Fay  Detrick,  who  was  not  re- 
lated to  him  in  any  way,  atthougb  bearing  a 
similar  name.  This  young  mao  occupied  one 
of  the  rooms  in  the  little  bouse.  In  anotb«r 
of  the  roums  were  two  beds,  tn  one  of  which 
defendant's  wife  and  the  little  t^rl  habitual- 
ly slept,  and  the  other,  which  was  a  single 
bed,  the  defendant  uaed.  After  Fay  Detrick 
bad  been  in  the  house  for  about  a  month  or 
a  little  over,  a  dispute  arose  between  tbe 
husband  and  wife  which  finally  resulted  in 
the  wife  leaving  and  going  to  the  city  of  Los 
Angeles.  Tbe  adopted  daughter  accompani- 
ed her,  and  neither  of  them  afterwards  re- 
turned to  the  defendant's  plaoe.  It.  was 
some  time  before  tlie  defendant  learned  the 
whereabouts  of  bis  Mrife  and  the  girl,  and  be- 
fore he  had  been '  able  to  see  them  be  was 
arrested  on  tbe  charge  made  by  iiie  informa- 
tion in  this  case.  Tbe  tbeory  upon  wblch 
counsel  for  the  defense  presented  their  case 
was  that  this  defendant  was  wholly  innocent 
of  the  crime  charged,  and  that  his  prosecu- 
tion was  brought  about  by  bis  wife  and  the 
girl  tbrougb  a  spirit  of  revenge  and  for  tbe 
purpose  of  protecting  Fay  Detriok,  with 
whom  both  Mrs.  Deatrick  and  the  girl  Amy 
had  sustained  illicit  relations.  It  was  suf- 
flciently  shown  by  the  admissions  of  Fay 
Detrick  on  the  witness  stand  that  be  bad 
had  sexual  intercourse  with  Amy  Deatrick 
while  be  was  working  for  the  defendant  at 
the  Belleflower  place.  It  was  also  shown 
that  after  Mrs.  Deatrick  and  the  girl  came 
to  the  city  of  Los  Angeles  Fay  Detrick  bad 
visited  them  at  their  apartments,  and  had 
upon  three  occasions  stayed  at  the  apart- 
ments all  night.  However,  the  young  girl 
gave  testimony  at  the  trial,  and  directly 
charged  that  the  defendant,  not  only  on  the 
day  fixed  in  the  information,  but  on  a  num- 
ber of  prior  occasions,  had  sustained  inti- 
mate relations  with  her.  She  said  that  she 
objected  to  these  relations,  but  that  they 
were  insisted  upon  by  the  defendant.'  She 
did  not  deny  having  occupied  the,  same  bed 
with  Pay  Detrick  while  the  latter  was  work- 
ing for  the  defendant,  but  she  claimed  that 
this  was  with  the  permission  and  at  the  sug- 
gestion of  the  defendant  himself.  Mrs.  Deat- 
rick, Who,  after  she  left  her  husband,  set  up 
the  claim  that  she  ttad  never  been  married 
to  him,  was  not  called  as  a  witness  and  did 
not  testify  in  the  case.  It  was  shown,  in 
order  to  illustrate  the  erotU:  tendency  of  the 
defendant's  mind,  that  he  btid  inade  an  im- 
proper proposal  on  one  occasion  to  a  yoang 
school  friend  of  his  daughter,  while  she  Was 
visiting  at  his  house.  It  was  further  shown 
by  the  father  of  Fay  Detrick  that  after  the 
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wife  and  gM  liad  left  defeadsnf •  hoose,  da- 
fendaat  want  to  tha  Home  of  Fay  Detzlek'a 
parents  and  a  cooraraatloa  vaa  tban  bad  Is 
tke  preamca  at  Fay  DetrlCk.  Tbe  witness 
in  detailing  the  conversation  made  tbe  tail- 
lowing  atatement: 

"  'WeO.'  Fay  saya.  'ttoit  Mr.  Bash  WM  to  t«U 
yoQ  where  yon  conld  find  your  wife.'  'Well,'  he 
aaya  (meanuig  defendant),  'I  seen  Mr.  fitfeh,  and 
lie  won't  tell  me."  'Well,*  Pay  aaya,  If  he  won't 
teH  yon  I  won't  tell  yon.'  And  he  aaid— new 
aaya  Vty,  he  aay^  *Jf  ynu  will  tell  me  wb«re 
my  wife  ia  and  the  little  girl  ia,*  he  aaya,  'I 
wQl  let  byfronea  be  byconea.'  Be  aaya,  'Thero 
will  never  be  anything  aaid  abeut  thia  nor  notb- 
inir  doinx,'  and  lie  aays,  'If  yon  do-  not  teU  ine 
there  will  be  aomething  done  to-morrow.'  'Well,' 
aaya  B'ay,  'I  will  take  my  medicine.'  Mr.  Deat- 
ri^  ears,  'I  will  take  mine,'  and  he  a&ya  he 
knew  Pay.  He  aaya,  'You  know  that  I  had 
three  witneaaea  oataide  watch  you  that  night.' 
He  aa^,  'I  had  three  witneaaea  watching  jou 
that  night,  and  I  know  just  what  you  done,'  and 
Fay  says,  'I  have  never  done  anything  worae 
than  you  have  done.'  He  aaya,  'Amy  haa  told 
me  all  about  it,'  So  I  think  that  that  waa  Just 
about  all  that  he  aaid  to  Fay  then,  only  deter- 
mined to  know  where  he  could  find  his  wife;  he 
was  going  to  know  that  night." 

A  physician  who  made  a  physical  examina- 
tion of  the  yoong  girl  after  tbe  charge  had 
been  preferred  against  tbe  defendant  testi- 
fied tbat  he  fonnd  her  In  mndb  the  condition 
of  a  married  woman  In  bis  examination  of 
her  private  organs.  This,  In  brief,  was  the 
substance  of  the  testimony  Introduced  on  be- 
half of  the  prosecution.  It  was  shown  In  de- 
fense ttat  tbe  defendant  was  a  man  66  years 
of  age.  Two  physicians  who  had  made  an 
examination  of  him  testified  that  bis  private 
organs  were  in  such  a  state  as  to  Indicate 
to  tbem  tbat  tbe  defendant  was  Impotent 
and  bad  no  abUlty  to  perform  an  act  of  sex- 
ual intercourse.  Tbe  defendant  testified  tbat 
be  was  nnable  to  commit  the  crime  charged, 
and  testified  tbat  be  did  not  have  tbe  Uiter- 
coarse  with  tbe  girl  as  alleged ;  that  be  bad 
dlflcovered  relations  of  intimacy  between  Fay 
I>ecnck  and  bis  wife,  and  also  between  Fay 
Detrl(dc  and  Amy  Deatrlck;  that  npon  mak- 
ing this  discovery  he  upbraided  bis  wife  and 
made  a  partial  •  threat  to  have  Fay  Detrlck 
arrested :  that  the  wife  declared  to  blm  that 
If  be  did  cause  tbe  arrest  of  Fay  Detrlck 
tbe  three  of  tbem,  to  wit,  Mr&  Deatrlck,  Fay 
Detrlcic,.  and  Amy  Deatrlck,  would  sbift  tbe 
dmige  to  tbe  defendant  In  order  to  save  Fay 
Detrlck  from  prosecution.  There  was  testi- 
mony giveo  by  a  number  of  witnesses,  evi- 
dently reputable  citizens  of  ttte  neigbbor- 
hood  of  BeUeflower,  to.  tbe  effect  tbat  the  de- 
fendant's lettutatlon  for  tbe  trait  Involved 
in  this  charge,  and  also  for  honesty  and  In- 
tegrity, was  good.  Under  this  state  of  the 
evidence  the  case  went  to  the  Jury,  and  tbe 
verdict  of  guilty  was  returned. 

[1]  Tbls  court  on  ttppeal  cannot  say  that 
tbe  evidence  was  iosuQdent  to  justify  tbe 
eoBTlctloD;  for  there' was  ample  evldeooe 
to  aostato  the  verdli^t  tit  the  Jury.  A  ntrmber 
of  erroTB  are  assigned,  many  of  which  go  to 
the  matter  Of  the  introduction  of  te'stiniony 
and  tta«refmal.iat,.tii«oV«V~^M^loF  certain. 
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matters  to  be  ittown  on  the  pert  of  tbe  de- 
fendant 

It  Is  first  claimed  tbat  the  restriction 
Imposed  iqion  counsel  for  ttafi  defendant  in 
tbeir  croB»>exBminatloD  of  tbe  girl  Amy  Dea- 
trlck was  too  close,  as  to  queations  asked  her 
designed  to  extract  admissions  tbat  there 
was  a  conspiracy  on  the  part  of  Mrs.  Dea,- 
trick,  Fay  Detrlck^  and  the  witness  tO;  send 
defendant  to  tbe  penitentiary.  While  it  is 
true  that  several  of  tbe  questions  to  wbicb 
oblectioas  were  sustained  were  relevant 
and  proper  as  tending  to  elicit  Information 
as  to  the  bias  of  tbe  witness,  we  find  in  the 
neoord  that  tbe  same  matters  were  in  their 
full  antMtanoe  covered  by  other  questions 
which  were  as^ed  and  to  which  latter  qiies- 
tlons  answers  were  permitted  to  be,  made. 
We  agree  altogether  with  counsel  for  de- 
fendant that  in  a  case  of  this  kind  very  wide 
latitude  sbouU  be  allowed  tbe  cross-examiner. 

[t]  In  a  case  where  tbe  charge  is  as  tbat 
made  in  tbe  IniSormation  here,  and  tbe  prose- 
cutrix la  a  yotHtg  gij:!,  the  sympathies  and 
prejudioes  of  the  Jury  are  very  easily  aroused 
in  her  favor,  and,  as  it  has  been  very  proi)- 
erly  said,  the  accuaation  la  one  which  Is 
easily  made  and  bard  to  disprove.  However, 
while  It  is  tbe  duty  of  the  trial  court  in  such 
caaes  to  exercise  Its  discretion  in  the  direc- 
tion of  permitting  a  very  liberal,  complete, 
and  comprehensive  cross-examination  to  be 
made  of  the  prosecutrix,  tbe  mere  fact  tbat 
that  discretion  is  not  resolved  as  fuUy  as  It 
might  have  been  In  the  defendant's  favor 
does  not  Justify  a  reversal  of  the  Judgment. 

[S]  It  is  secondly  objected  that  tbe  court 
erred  la  refusing  to  admit  in  evidence  certain 
letters  and  cards  which  passed  tluoogb  the 
malls  between  Fay  Detrlck  and  the  prose- 
cutrix. These  missives  were  of  an  intimate 
and  confidential  tenor,  but  we  cannot  see  bow 
their  rejection  conld  have  worked  any  prej- 
udice to  tbe  defendant's  case.  Inasmuch  as  it 
was  abundantly  shown  and  without  any 
dii^ute  whatsoever  that  tbe  gtrl  bad  sustain- 
ed illicit  relations  with  Fay  Detdck.  The 
coDtei^ts  of  Uie  letters  certainly,  could  iiot 
have  argued  to  establish  a  more  Intimate 
relation  than  thia. 

[4]  Defendant,  had  Introduced  tbe  testi- 
mony, of  two  physicians  tending  to  show  itbat 
be  was  deficient  in  sexual  power.  He  tes- 
tified on  bia  own  behalf,  and  stated  tbat  at 
the  time  charged  in  the  Information  he  was 
nnable  to  aoconq)tl8b  an  act  of  intercourse 
with  any  person.  The  prosecuting  attorney 
in  cross-exajkuining  him  asked  as  to  whether 
subsequent  to  the  filing  of  the  information, 
while  staying  at  the  iMwse  of  a  friend,  he 
had  not  gone  to  tbe  door  of  a  wftman'a  bed- 
room mtbe  morning  and'asiced  pcnnisslOn  to 
tome  Into  the  room,  saying:  "I  just  want  to 
see  If  I  t>an  raise  liiy  passions."  11»e  Adinis- 
sion'  bf  this  testimonjr  furnishes  grOUndtor 
vlgorcftis  objection  made  on  behalf  of  appel- 
^a^».t,  ^,t  ia  claimed  that  the  prosecuting  :Ht- 
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torn«7  went  KXitDide  tli0  limits  of  a  proper 
line  of  cross-examination.  We  do  not  think 
that  the  croiss-exainination  was  Improper. 
The  question  was  designed  to  sftiow  a  contra- 
dlctlcm  of  the  assertion  of  the  defendant  that 
he  was  unable  to  accomplish  sernal  acts;  to 
show  that  he  had  sought  an  opportunity  to  at 
least  attempt  such  an  act  at  a  time  subse- 
quent to  that  charged  In  the  information. 
The  gist  of  the  defendant's  declarations  on 
the  witness  stand  was  that  he  was  altogether 
without  Indlnatlon  In  the  direction  men- 
tioned, and  the  cross-esaminatlon  was  direct- 
ly in  point  as  being  Intended  to  show  acts 
Inconsistent  with  the  defendant's  declaration, 
niere  was  no  attempt  to  lmi)each  the  witness 
upon  his  answering  In  the  negative. 

[6, 6]  It  is  contended  that  the  evidence 
conclusively  showed  that  the  defendant  was 
Impotent  and  utterly  incapable  of  performing 
the  act  'with  which  he  was  charged.  That 
question  was  one  for  the  Jury,  not  for  an 
appellate  court,  to  resolve.  There  was  direct 
and  positive  testimony  that  the  defendant 
did,  in  fact,  commit  the  crime  diarged.  The 
testimony  of  the  physicians  did  not  wholly 
negative  the  possibility  of  the  defendant 
being  able  to  accomplish  an  act  of  the.  kind 
described  In  the  testimony;  the  jury  was 
not  bound  either  by  the  opinion  of  the 
physicians  or  the  statement  of  the  defendant 
himself  as  against  the  testimony  of  the  prose- 
cutrix and  all  of  the  drcumstances  shown 
In  proof.  At  one  point  In  the  cross-examina- 
tion of  the  defendant  the  prosecuting  attor- 
ney asked  him  as  to  whether  he  would  be 
willing  to  submit  himself  for  examlnatlmi  to 
a  physician  whom  the  court  might  select.  Ue 
answered,  in  substance,  that  he  had  been 
examined  enough,  and  did  not  care  to  sub- 
mit himself  for  the  Inspection  of  any  more 
physicians. 

[7, 1]  We  have  no  doubt  but  that  the  ask- 
ing of  this  question  of  the  defendant  on  cross- 
examination  and  compelling  an  answer  there- 
to was  error,  but  we  are  not  prepared  to  con- 
clude that  the  damage  done  was  such  as  to 
produce  In  this  case  a  miscarriage  of  Justice. 
The  trial  judge  was  evidently  doubtful  of  the 
propriety  of  permitting  the  question  to  be 
answered,  for  be  said  at  the  time: 

"I  will  state  to  the  jury  that,  as  a  matter  of 
law,  no  defendant  is  require4  to  testify  against 
himself  in  any  manner,  and  the  submitbng  uf 
one's  self  to  an  examination  of  this  character 
trould  be  giving  testimony  against  himself,  bo 
that  in  case  be  should  dedine  to  be  examined 
you  must  not  in  any  regard  consider  that  as  tes- 
timony against  him  or  draw  any  inference  of 
any  character  against  the  defendant  if  he  should 
so  decline." 

In  view  of  this  direction  to  the  jury,  and 
in  view  of  all  of  the  testimony  in  the  caae 
tending  to  show  that  the  crime  was  com- 
mitted as  charged  in  the  information.  It 
would  not  be  declaring  a  reasonable  conclu- 
sion to  say  that  the  disinclination  of  the 
defendant  to  submit  himself  to  further  ex- 


amination by  phystdaiBS  «s  expreaewd  in  his 
answer  to  the  question  may  hare  tamed 
the  scales  In  the  Jury's  mind  la  favor  of  tbe 
prosecntioD  and  proknRted  the  Tsrdiet  of 
guilty.  .... 

[I]  In  the  brief  of  counsel  tor  anieUaiit  it 
is  complained  in  a  general  way  that  certain 
offered  Instructions  should  have  been  given, 
certain  of  those  given  should  have  been  re- 
fused, and  modifications  of  others  qhould  not 
have  be^n  made.  The  argument  addi-essed 
to  these  points  is  general  and  does  not  point 
out  specifically  wherein  error  was  committed. 
While  it  Is  the  duty  of  counsel  to  not  only 
specifically  point  to  the  Instmction  the  giv- 
ing, refusing,  or  modification  of  which  they 
claim  to  be  error,  but  to  particularize  as  to 
the  reasons  supporting  their  contention,  we 
have  nevertheless  made  a  careful  examinn- 
tion  of  the  whole  charge  as  given  by  the 
court,  and  think  that  it  Included  and  prop- 
erly stated  all  the  matters  of  law  upon  which 
the  Jury  needed  to  be  advised.  We  agree 
with  counsel  for  appellant  that  the  sentence 
imposed  in  this  case,  that  of  25  years'  im- 
prisonment, to  a  man  now  57  years  old, 
means  a  life  sentence.  But,  however  much 
we  might  differ  with  the  trial  Judge  as  to  the 
propriety  of  such  a  Judgment,  that  Is  a  mat- 
ter which  rests  alone  with  the  conscience  and 
discretion  of  tbe  Judge  who  heard  the  wit- 
nesses, and  it  is  not  a  part  of  tbe  functions 
of  an  appellate  tribunal  to  enter  upon  any 
consideration  of  that  question. 

The  judgment  and  order  are  affirmed. 

We  concur:   OONRBT,  P.  J. ;  SHAW,  J, 


OLSON-MAHONEY  LUMBER  00.  et  aL  t. 
DUNNE  INV.  CO.  et  aL    (Civ.  1478.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May   1,    1916.    Behearine    Denied 
by  Supreme  Court  June  29,  1916.) 

1.  Mechanics'  Liens  «=»164(1)— Pailubb  to 
Pbbfobic  Contbaot— Portion  of  Pbicb  Sub- 
JICT  to  Lwn. 

Prior  to  1911,  under  Code  Civ.  Proc.  §  1200, 
as  to  mechanics  liens,  where  the  contractor 
fails  to  perform,  the  amount  of  the  contract 
price  subject  to  liens  of  materialmen  is  not  the 
difference  between  the  amoimt  paid  tbe  con- 
tractor and  tbe  actual  value  of  work  and  mate- 
rials already  used,  but  between  such  amount 
&aid  and  the  value  estimated  as  nearly  as  may 
e  by  the  standard  of  the  whole  contract  price. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $f  285,  287;  Dec  Dig.  «=» 
164(1).] 

2.  Mechanics'  Liknb  «=92S1(4)— Lien  or  Ma- 

IBBIALMEN— FAILURK  TO  PEBrOUI  CONTKAOT 

— PoBTioN  OF  Pbigk  Subject  to  Lien— Evi- 
dence. 
Evidence  held  to  sustain  the  court's  finding 
as  to  the  amount  of  the  whole  contract  price 
subject  to  mechanic's  liens  on  failure  of  the  eon- 
tractor  to  complete  the  woric 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Ijens,  Cent  Dig.  {  671;   Dec.  Dig.  «=>281(4).] 
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3.  MKOHAincs'  Laiw  «E9]t80(l)— FjnUnn  to 

PEBFOHU   COKTBACl^MOBXT   Dim  Ck>5TBA0' 

TOR— Portion  of  Pbicb  Scbjict  to  Libn. 
In  arriving  at  the  amount  of  the  contract 

rice  to  be  subject  to  Ueas  under  Code  CSv.  Proe. 
1200,  where  the  contractor  taiU  to  perform, 
such  amount  being  the  difference  between  tbo 
amount  paid  the  contractor  and  the  value  of 
work  and  materials  already  used  estimated  on 
the  basia  of  the  whole  price,  it  is  unnecesaary 
to  make  a  finding  aa  to  the  coat  ol  completing, 
the  work. 

[Ed.  Note. — For  other  cases,  see  Mechnnica' 
Liens,  Cent  Dig.  f  891 ;    Dec.  Dig.  <8=»290(1).] 

4.  Mechariob'    IriKns   «=»132(8)— XiiCB   rOB 
Filing. 

Where  a  building  contract  was  abandoned 
before  completion,  on  July  SOtli,  and  the  owner 
then  took  possession,  and  no  notice  of  cessation 
of  labor  was  filed,  but  a  new  contract  was  made 
<in  August  4th,  and  under  it  the  building  was 
finished  November  16th,  a  notice  of  lien  under 
the  ori^nal  contract  filed  December  14th  was  in 
time. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  |  201;   Dec.  Dig.  «=>132(9).] 

3.  Appeai.  and  f^BBOK  «s>187(3)— Objections 
Not  Baisbd  Bklow—Vabiahcb— Findings 
OF  Fact. 
Although  complaint  in  medtanic's  lien  action 
alleged  occupation  by  owner  and  cessation  of 
work  for  over  80  dajrs  after  abandonmont  by 
rontractor,  where  the  judge  found  to  the  con- 
trary,  aa  was  alleged  in  the  answer  and  sup- 
ported by  evidence  not  objected  to  as  at  vari- 
ance with  the  pleadings,  the  court  is  justified  in 
adopting  the  iindinga  instead  of  the  aUegatioua 
of  the  complaint 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  ®=»197(3) ;  Pleading,  Cent 
IHg.  If  1488-1441.] 

6.  Pueadino    «=»406(9)— DErECTS— Cube   bt 
Tbiai.. 

Althongfa  the  complaint  in  meofaaoic'B  li«n 
action  failed  to  allege  that,  on  .cessation  of  work 
there  was  a  fund  subject  to  lien,  trial  of  such 
issue  without  objection  cured  the  defect. 

fEd.  Note.— For  other  oases,  see  Pleading, 
Cent.  Dig.  §{  1374, 1886;  Dec.  Dig.  «te>406(9).] 

7.  Mecdaxics'   Liens  <g=>271(15)— Actions— 

PtEADlNO— StIFnCIENCT. 

The  requirement  of  Code  (Xr.  Proc.  i  1187, 
that  the  complaint  in  a  mechanic's  lien  action 
allege  that  tne  lien  contained  a  statement  of 
the  terms,  time  given,  and  conditions  of  the  con- 
tract is  aofBdently  met  by  stating  that  the  no- 
tice was  filed,  r^erring  to  it  and  incorporating 
it  in  the  pleading,  if  the  notice  actually  con- 
tained the  necessary  averments. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  609;   Dec.  Dig.  <Ss>271(16).] 

8.  Appeai,  and  Ebrob  €=»193(4)— Pbesebta- 
TioN  OP  Objections—  Pleadinqb. 

In  the  alisence  of  demurrer  or  of  objection 
to  introduction  of  lien  in  evidence,  or  denial 
of  allegations  of  complaint  which  incorporated 
the  lien,  the  question  of  sufficiency  of  a  c6m- 
plaint  under  Code  Civ.  Proc.  §  1187,  stating 
requirements  thereof,  should  not  be  considered 
on  appeaL 

[Ed.  Note; — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1226:  Dec  Dig.  <S=3l93(4); 
Pleading,  Cent  Dig.  g  1363.] 

9.  Mechanics'  LnEN»  <8s=»184— Cijiih— Stjypi- 

CIENCT. 

A  daim  tor  lien  alleging  materials  furnished 
at  eoBtractor's  request  on  agreement  to  'puf  on 
delivery  without  terms  or  cottdition  of  the  rea- 


Koabls  Talu«  .of  (8,000^  which  were  aotnaHr 

used  in,  on,  or.  about  the  premisea  is  suffldent 

{Ed.  Note.—For  other  cases,  see  Mechanics' 

Liens,  Cent  Dig.  i  206;    Dec.  Dig.  •8»184.1 

10.  Mechanics'   Liens  <S=3277(6)— Actions— 
Variance— Pleadino  and  Evidence. 

In  mechanic's  lien  action,  where  the  claim 
of' lien  alleged  materials  were  furnished  at  con- 
tractor's request  on  agreement  to  pay  on  de- 
li verr  without  terms  or  conditions,  of  the  rea- 
sonable value  of  $3,000,  actually  used  in.  aa, 
or  about  the  premises,  and  complaint  alleged 
an  agreement  to  pay  reasonable  value  in  cash  on 
delivery,  and  evidence  showed  that  the  prices 
were  both  the  market  and  reasonable  value,  and 
that  there  was  agreement  to  pay  such  prices, 
there  was  no  variance,  but  judgment  foreclosing 
the  lien  was  supported. . 

[Ed.  Note, — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  Jg  553,  554;  Dea  Dig.  «=> 
277(C).] 

11.  Mecuanics*    Liens    €=347-^When    En- 
eobceable— USB  or  Materials. 

One  who  furnishes  lumber  used  in  erecting 
concrete  forms  without  which  building  could  not 
have.,  beeif  erected,  and  which  were  destroyed 
or  i^vsn  away  after  such  use,  beiug  then  of  no 
value,  has  a  Ken  therefor,  although  the  rule 
cannot  be  given  general  application,  bnt  is  con- 
trolled by  .the  poiticuiar  Isfts. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  g  50;    Dec  Dig.  €=>47.] 

12.  Pleading    €=5>408(5)— Objections— Cube 
BY  Answer— Variance— Effect. 

Contradict<HrT  averments  'or  statements  not 
true  in  complunt  in  mechaniq's  lien  action 
when  at  va;riance  with  the  findings  are  not  fatal 
to  recovery  where  the  answier  cures  the  mis- 
statements and  the  findings  are  supported  by 
nncoDtradicted  evidence,  since  the  '  defendant 
was  not  misled  or  prejudiced, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §g  1344-1347;  Dec.  Dig.  <8=»403(6).] 

18.  Action  «3b59— Coimolidation  —  EFnscT. 
An  order  of  consolidation . unites  the  causes 
of  action  so  as  to  constitute  one  cause  and  one 
pleading,  and  allei^ations  of  one  complaint  win 
remedy  defects  and  supply  omissions  in  another. 
[Bki.  Note.—For  other  eases,  see  Action,  Cent. 
Dig.  ig  690-«98 ;   Dec  Dig.  i»s>50.] 

14.  Mechanics'   Liens  €=>277(S)— Actions-^ 
Pi-EADiNQ — Variance. 

Where  the  complaint  in  a  mechanic's  lien 
action  stated  facts  raisilig  an  Implied  contract 
to  pay  for  materials  furnished,  mere  reference 
to  a  contract  did  not  present  a  variance,  sine* 
it  cannot  be  assumed  that  any  contract  save 
that  implied  at  law  was  meant 

[Ed.  Note.—For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  g  552 :   Dec  Dig.  «S9277(5).] 

15.  Mechanics'     Liens    9=»291<5) — Notiob— 
Sditiciencz. 

Where  a  claim-  of  mechanic's  lien  for  cement 
furnished  s.tated  the  contract  ijrice  and  number 
of  barrels  furnished,  the  claimant  could  not 
have  a  lien  for  an  amount  for  freight  and  stor- 
agfr  diarges  not  mentioned  therein,  hut  was  lim- 
ited to  the  contract  stated.  , 

[Ed.  Note.—For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  g  603;   Dec.  Dig.  «=»291(5).] 

16.  Mechanics'    Liens   ^=)161(3)— Amount- 
Contract  Price. 

Where  claimant  under  a  lump  sum  contract 
had  actually  furnished  work  and  materials  of 
a  specified  value  and  based  his  lien  on  the  same 
figures  as  used  in  figuring  the  original  contract, 
he  was  raititled  to  claim  the  full  value  of  mate- 
rials furnished,  regardless  of  cost  of  completion 
under  a  new  contract 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f  282;   Dec.  Dig.  «=t>161(8).] 
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ITI  APPEAL  AND  Brbok  «=>1170(1)— RsvBBau. 

— HABiiLcas  EbSos— Statdte. 
Wbera  no  prejudice  resulted,  riBoe  but  one 
Judgment  could  have  been  rendered  under  the 
evidence,  judgment  vrill  not  be  reversed,  as  Code 
Civ.  Proc.  §  475,  prohibits  reversal  for  technical 
or  nonprejudicial  error. 

[Ed.  Nota — For  other  cases,  see  AppesI  and 
Error,  Cent   Dig.  SS  4032,  4066,  4464,  4540; 
Deo.  Dig.  c8=»ll?0(l).] 
1&  Meorarics'  Liens  «s>14^— Notiok— Suf- 

ncntNCY. 
Claim  of  mechanic's  lien  cannot  be  defeated 
OB'  the  ground  that  it  fails  to  state  the  terms 
aifd  conditions  of  the  contract,  where  the  agree- 
ment was  merely  to  furnish  and  haul  sand,  and 
there  was  only  an  implied  contracit  to  pay  there- 
for at  the  prevailing  rates  on  delivery. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
liens,  Cent.  Dig.  |  230 ;   Dec.  Dig.  «»I42.] 

19.  CoNTBAora  ^=927— IifPUEO  Aobeekbnts. 
Where  parties  contracted  to  famish  and 
hanl  sand,  without  reference  to  price,  accept- 
ance of  diat  fnmisbed  raised  an  implied  agree- 
ment to  pay  for  it  at  the  prevailing  rates. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  121-132;  Dec.  Dig.  <S=»27.] 

Aroeal  from  Snpeilor  Goart,  CSty  and 
County  of  San  Francisco;  James  M.  Ttoutt, 
Judge. 

Separate  complaints  by  the  OIson-Mahoney 
Lumber  Company  and  thirteen  others  against 
the  Danne  Investment  Company  and  others, 
consolidated  and  tried  as  one.  Judgments 
for  plaintiffs,  and  defendants  appeal  as  to 
eleven  plaintiffs.  Judgment  as  to  Santa 
Cruz  Portland  Cement  Company  modified  and 
afilrmed,  and  Judgment  otherwise  affirmed. 

Mastlck  ft  Partridge  and  Baxtlett  ft  Lang* 
don,  all  of  San  Francisco,  for  appellants.  J. 
B.  Prlngle/  R.  R.  Moody,  D.  Hadsell,  Frank 
A.  Dnryea,  Wright  ft  Wright,  A.  W.  Llecbtl, 
Corbet  ft  Selby,  Morrison,  Dunne  ft  Brobeck, 
Olln  L.  Berry,  Neal  Power,  Geo.  F.  Ilatton, 
and  Hartley  F.  Peart,  all  of  San  Francisco, 
for  respondents. 

CHIPMAN,  P.  J.  Fourteen  separate  com- 
plaints were  filed  to  enforce  mechanics'  and 
materialmen's  liens,  and  by  order  of  the  court 
were  consolidated  and  tried  in  one  action. 
The  plaintiffs  in  eleven  of  these  several  com- 
plaints are  respondents,  and  the  appeal  Is 
here  under  the  above  title.  Judgment  was 
entered  in  favor  of  plaintiffs,  and  from  this 
Judgment  defendants  appeaL 

Defendants  Condon  and  McGlynn  were  the 
contractors  for  the  work.  Certain  named 
persons  defendants  were  owners  of  the  prop- 
erty on  which  the  building  In  question  was 
erected,  and  defendant  Dunne  Investment 
Company  was  the. owner  of  a  lease  executed 
by  said  owners,  and  erected  said  building  Jn 
compliance  with  the  terms  of  said  lease.  The 
building  is  situated  on  the  northwest  corner 
of  Stockton  and  Ellis  streets,  San  Francisco. 

The  complaints  were  filed  in  the  latter  part 
of  the  year  1909,  and  were  brought  to  issue 
by  answers  in  1910,  and  on  January  4, 1012, 
came  on  for  trial,  and  findings  of  fact  and 


oondnslons  of  law  were  made  on  Jtme  2T; 
1912,  and  Judgment  was  entered  on  that  day. 
Notice  of  appeal  was  served  and  filed  July 
27,  1912.  Transcript  on  appeal  was  filed  In 
the  Supreme  Gonrt  May  15,  1014.  Appel- 
lants' brief  was  filed  September  15, 1914,  and 
respondents'  brief  was  filed  May  11,  1915. 
The  canse  was  transferred  to  this  court  and 
.papers  filed  here  December  17,  1915,  and  ap- 
pellants' reply  brief  filed  here  January  18, 
1916.  It  thus  appears  that  more  than  two 
years  expired  after  the  actions  were  com- 
feienced  before  they  were  brought  to  trial. 
Nearly  two  years  elapsed  thereafter  before 
transcript  was  filed  in  the  Supreme  Court  A 
year  more  passed  before  rflBpondents'  brief 
was  filed,  and  appellants'  reply  brief  was  not 
filed  until  January  18,  1916,  at  which  time 
the  canse  was  submitted.  We  take  the  lib* 
erty  of  calling  attention  to  the  record  as 
typical  of  many  cases  coming  by  transfer  to 
this  court  as  showing  that  the  delay  in  reach- 
ing Judgments  on  appeals  in  many  cases  is 
not,  as  is  popularly  believed,  the  fault  of 
the  appellate  courts,  but  of  the  attorneys  In 
the  cases,  brought  alK>ut  by  stipulations 
which  the  courts  feel  bonnd  to  respect 

The  attack  Is  first  made  upon  the  finding 
upon  which  the  Judgment  Is  based,  for  the 
reason  that  it  Ignores  tlie  element  of  propor- 
tion to  the  whole  contract  price,  that  the  evi- 
dence is  Insufliclent  "to  sustain  the  finding 
even  as  to  the  amount,  and  that  there  Is  no 
finding  of  the  ultimate  facts,  but  finding  No. 
10  Is  only  a  conclusion  of  law."  Appellants 
then  assail  the  proceedings  In  each  of  the 
eleven  cases  on  various  grounds,  some  of 
which  are  common  to  all  of  them,  while  oth- 
er grounds  are  urged  to  particular  cases. 

The  contract  price  for  the  building  was 
$52,750,  and  the  contract,  with  Its  plans  and 
specIQcatloaa,  was  duly  recorded  before  the 
work  was  commenced.  Work  commenced  un- 
der this  contract  October  26,  1008,  and  con- 
tinued until  July  15,  1909.  The  contractors 
being  unable  to  complete  the  building,  the 
Danne  Investment  Owupany  gave  three  days' 
notice,  as  provided  in  the  contract,  to  fur- 
nish the  necessary  labor  and  materials  to  fin- 
ish the  building,  which  the  contractors  being 
unable  to  do,  the  Dunne  Investment  Com- 
pany employed  one  Charles  Wright  to  com- 
plete the  Job.  The  contractors  had  received, 
when  they  abandoned  the  work,  $Sl,307.6O. 
The  liens  filed  amounted  to  about  $12,000. 

The  contract  provided  that; 

Payments  for  the  work  should  be  made  on  tha 
1st  of  the  month  "as  the  wprk  progresses,  in  in- 
stallments, based  upon  the  monthly  estimatea 
of  all  work  done  and  material  furnished  and 

f)aid  for  in  the  buildin|,  up  to  and  including  the 
ast  day  of  the  preceding  month,  in  sums  equal 
to  75  per  cent  of  the  value  of  said  work  done 
and  material  furaished,  t»  be  estimated  by  the 
architect,  provided  that  no  more  than  75  per 
cent  of  the  whole  contract  price  shall  be  paid 
up  to  the  time  of  the  completion."  There  waa 
tb».  usual   provision   deferring   payment  of  25 
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per  eemt.  "The  montUr  esHmatM  of  the  uchlr 
teet,  bowerer,  subject  to  correction  by  him  1b 
as;  subsequent  monthly  or  in  his  final  esti- 
mates. SerTinK  merely  as  A  haaia  for  payments 
on  accoant  they  are  presomed  to  be  only  ap- 
prDrimatoL** 

Finding  10  Is  aa  follows: 

"Tliat  tiw  valtie  of  the  work  aad  materials 
already  d(m«  and  furnished  by  said  Condon  and 
McGlyiin  on  Jnly  15,  1000,  under  snid  contract, 
inclnmng  materials  then  actually  delivered  or  on 
the  ground,  estimated  by  the  standard  of  the 
whole  contract  price  under  said  contract,  wu 
and  is  $11,863,83." 

The  court  found  that  there  was  the  snin  of 
^0,465.83,  subject  to  the  various  liens,  being 
Oie  dilTerence  between  the  amount  of  the 
work  and  materials  done  and  furnished, 
namely,  $41,863.83,  and  the  amount  paid  to 
the  contractors,  namely,  131,307.50;  that  is, 
the  payment  In  excess  of  the  certificates  giv- 
en by  the  architect  of  75  per  cent,  of  the 
work  as  it  progressed,  as  provided  In  the  con- 
tract, was  the  sum  of  $10,465.83,  and  was 
subject  to  liens  In  accordance  with  the  rule 
enforced  In  the  case  of  Olson-Mohoney  Lum- 
ber Co.  ▼.  Maxw«ll,  18  Cal.  App.  668,  124 
PaclOO. 

[1-81  It  la  well  settled  that  prior  to  the  re- 
Tisoiy  statute  of  1911  (Stats.  lOU,  p.  1313), 
under  section  1200,  Code  of  Civil  Procedure, 
the  actual  value  of  the  work  and  materials 
la  not  the  test,  hut  the  value  "estimated  as 
near  as  may  be  by  the  standard  of  the  whole 
contract  price."  Hoffmnn-Marks  Oo.  v.  Spires, 
154  Cal.  Ill,  97  Pac.  1B2;  Duffy  Lumber  Co. 
V.  Stanton,  9  Cal.  App.  38,  98  Pac.  38;  Olson- 
Maboney,  etc,  Co.  v.  Maxwell,  18  CaL  App. 
668,  124  Pac.  100. 

Appellants  contend  that  the  value  of  the 
work  and  materials  as  found  by  the  court 
represented  the  actual  value,  and  not  the 
value  estimated  by  the  standard  of  the  whole 
contract  price,  and  that  the  court  reached  its 
otlmate  by  a  mathematical  calculation,  to 
wit,  by  dividiug  $31,397.60,  the  amount  paid 
the  contractors  by  .76,  thus  giving  exactly 
the  snm  found,  namely,  $41,803.33.  "Other 
Ibau  this  mathematical  calculation,"  it  'is 
claimed,  "there  Is  not  a  word  of  evidence  to 
sustain  tlte  finding." 

Witness  Applegartb  was  the  architect  of 
the  building,  and  made  the  estimates  of  the 
work  as  it  progressed  ahd  issued  certificates 
therefor.    He  testified: 

"That  $31,397.50  was  three-fourths  of  the 
value,  or  i)08sibly  a  little  less  than  three-fourths 
of  the  value,  of  the  portion  of  the  work  done  by 
the  Condon-ilcGlyoB  Company  on  the  Dunne 
Baildingjestimated  by  the  contract  price  for  tihe 
whole.  We  were  conservative  always  so  as  not 
to  overstep  the  limit.  Slo  I  am  sure  that  it 
«as  not  more  than  three-fourths  of  what  tkty 
bad  done  estimated  by  the  price  of  the  whole. 

Again  he  testified: 

"These  certificates  were  our  estimates  of  the 
ralne  of  the  work  done  in  the  period  covered 
hy  the  certiflcate  estimated  br  the  -oouthict 
priee." 


Again: 

"We  issued  our  certifioates  on  the  basis  «f 

three-fourths  of  the  value  of  the  work  done  M^ 
timated  by  the  whole  contract  price." 

He  testified  that  he  helped  superintend  the 
construction  of  the  bnlldlng,  and  was  at  that 
time  more  familiar  with  the  cost  of  the  work 
required  to  be  done  on  the  building  than  at 
the  time  he  was  testifying  (two  years  later). 
He  testified: 

"In  riving  the  certificates  we  investigated  the 
cost  of  doing  what  had  to  be  done  there,  and 
it  was  fresh  in  my  mind  when  T  fi^ave  the  cer- 
tificates, and  the  certificates  I  made  at  the  time 
were  my  estimates  at  that  time  of  three-fourths 
of  the  value  of  what  had  been  done  there,  meas- 
ured by  the  contract  price  for  the  whole.  Tlie 
contract  price  was  less  than  the  reasonable  val- 
ue of  the  contract  for  the  building  in  my  ]udg> 
ment." 

He  also  testified: 

"Leaving  out  the  contract  price  at  the  Dunne 
Building  under  the  Condon  &  McGlynn  contract, 
the  reasonable  market  value  of  what  the  Cori- 
don-McGlynn  Company  did  before  they  ceased 
work  there  was  about  $47,000." 

Later,  in  the  course  of  the  trial,  the  archi- 
tect revised  his  estimate,  reducing  it  from 
$47,000  to  $35,736.50,  whence  by  applying  the 
rule  in  Hoffman-Marks  Co.  v.  Spires,  appel- 
lants derive  $30,785  as  the  true  value  esti- 
mated on  the  basis  of  the  contract  price,  and 
therefore  it  is  claimed  there  was  nothing  sub- 
ject to  the  lien. 

Witness  Charles  Wright,  who  took  the  con- 
tract to  complete  the  building,  testified  that 
the  actual  value  at  abandoumeut  was  $32,- 
850.  The  testimony  of  this  witness  ou  cross- 
examination  showed  that  he  underestimated 
the  cost  of  different  parts  of  the  work  very 
materially,  and  that  his  figures  given  for 
various  items  entering  Into  the  cost  of  com- 
pleting the  building  were  unreliable,  and  for 
reasons  shown  his  estimate  of  such  cost  did 
not  represent  the  reasonable  cost  of  complet- 
ing the  building  under  the  original  contract. 
It  was  alleged  by  defendants,  In  their  veri- 
fied answer  to  each  of  the  complaints  that 
they  had  paid  to  the  contractors  "a  sum 
eqnal  to  75  per  cent  of  the  value  of  said 
work  done  and  material  furnished  as  esti- 
mated by  the  architect,  and  that  the  said  sum 
was  at  no  time  more  than  75  per  cent,  of  the 
▼alu«  of  the  work  and  materials  already 
done  and  furnished,  estimated  by  the  stand- 
ard of  the  whole  contract  price,"  and  that 
the  amount  so  paid  was  &s  already  stated. 
Appellants  say  as  to  this  averment  in  their 
answer  that  it  "is  not  binding,  in  view  of 
the  fact  that  the  evidence,  as  a  whole,  ea- 
tabllabes  that  these  payments  were  in  reality 
75  per  cent  of  the  value  of  the  amount  actu- 
ally in  the  building." 

Section  1200,  Code  of  CSvii  Procedure,  di- 
rects that  the  valne  of  the  labor  aud  matert 
als  done  and  furnished  at  the  tibne  of  aban- 
donment shall  "be  estimated  aa  near  as  may 
be  by  the  standaed  of  the  whole  contract 
price."  Any  Just  method  9t  arrlvinff  at  this 
nvAt  may  be  adopted.    Then  waa  etvldeac* 


Digitized  by 


Google 


182 


169  PACIFIC  BEPORTER 


(Oal. 


warranting  the  court  In  finding  that  the  val- 
oe  of  the  labor  done  and  materials  famished 
when  abandonment  occurred  was  greater 
than  75  per  cent  of  the  value  as  estimated 
by  the  court,  so  that  appellants  cannot  com- 
plain that  the  amount  was  escessire.  Just 
to  what  mental  or  mathematical  process  the 
court  resorted  it  seems  to  us  Immaterial  if 
the  result  was  justified.  It  may  be,  and 
probably  was,  the  fact  that  the  court  was 
satisfied  with  the  architect's  testimony  that 
the  certificates  given  by  him  could  safely  be 
assumed  as  a  basis  ft>r  Its  finding,  especially 
as  he  had  testified  that  the  value  of  the  la- 
bor and  materials  done  and  furnished  was 
^7,000,  and  in  view  also  of  the  admissions 
of  the  answers  as  well  as  the  architect's 
testimony  that  this  75  per  cent  "was  at  no 
time  more  than  75  per  cent  of  the  value  of 
the  work  and  materials  already  done  and 
furnished,  estimated  by  the  standard  of  the 
whole  contract  price."  The  estimate  made 
by  the  architect  was  not,  as  claimed  by  ap- 
pellants, for  actual  value,  but,  as  was  admit- 
ted In  the  answers,  and  as  testified  by  the 
architect,  was  a  value  "estimated  by  the  con- 
tract price."  We  musi  assume  that  the  court 
considered  all  the  evidence  In  the  case,  and 
was,  we  think,  Justified  therefrom  In  making 
the  finding  It  did,  although  It. happens  to  be, 
and  probably  was,  based  upon  the  architect's 
certificate.  Finding  10,  supra,  Is,  we  think,  a 
finding  of  fact,  and  not  a  conclusion  of  law, 
as  claimed  by  appellants. 

It  is  further  claimed  that  the  court  failed 
"to  find  the  value  of  the  work  left  undone," 
which,  it  is  insisted,  was  essential  "in  esti- 
mating the  amount  subject  to  liens  In  cases 
where  the  contractor  has  not  finished  his  con- 
tract" We  understand  our  Supreme  Court 
to  have  held  that  a  finding  as  to  the  cost  of 
completing  the  building  is  not  necessary. 
Scheerer  v.  Deming,  154  Cal.  138,  97  Pac. 
155;  Ganahl  v.  Weinsveig,  168  Cal.  664.  143 
I'aa  1025.  In  the  Scheerer  Case  the  court 
said  It  was  proper  as  matter  of  evidence  to 
consider  this  fact  in  determining  what  the 
value  Is.  We  must  presume  that  the  court 
did  consider  the  evidence  before  It  on  this 
fact 

We  come  aow  to  the  attack  made  upon  the 
several  claims  separately. 

Olson-Mahoney  Lumber  ComiMiny's  Claim. 

The  objections  raised  to  this  claim  are:  L 
That  the  complaint  does  not  state  a  cause  of 
action  in  this:  (a)  It  shows  that  the  lien 
was  filed  too  late;  (b)  that  it  does  not  al- 
lege the  value  of  the  labor  and  materials  in 
the  building  and  on  the  ground  at  the  time 
of  the  abandonment,  based  on  the  whole  con- 
tract price  or  contain  "even  an  allegation  of 
a  fnnd  subject  to  liens";  (c)  the  complaint 
"fails  to  allege  that  the  lien  contained  a 
statement  of  the  terms,  time  given,  and  con- 
ditions of  the  contract"  as  required  by  sec- 
tion 1187,  Code  Civil   Procedure.     2.  That 


finding  Ko.  6  is  contrary  to  die  aamiarions  in 
the  pleadings.  S.  Th^t  the  lumber  charged 
for  was  used  for  concrete  "forms,"  and  did 
not  form  part  of  tiiie  baildlng.  4.  That  there 
is  a  material  variance  between  the  complaint 
and  lien,  between  the  complaint  and  the  evi- 
dence, and  betv^-een  the  lien  and  the  evidence. 

It  was  alleged  in  the  complaint  that  on 
July  20,  1909,  the  "said  contract  was  aban- 
doned before  the  completion  thereof,  and 
there  was  on  said  date  an  entire  cessation  of 
labor  upon  said  unfinished  contract  and  upon 
said  unfinished  building  or  structure,"  and 
on  said  date  the  defendant  Dunne  Invest- 
ment Company  entered  into  the  occupation  of 
said  building,  and  ever  since  has  been,  and 
now  is,  in  the  use  thereof;  that  said  cessa- 
tion from  labor  upon  said  contract  and  upon 
said  unfinished  building  or  structure  and  said 
use  and  occupation  of  said  unfinished  build- 
ing by  said  owner,-  Dunne  Investment  Com- 
pany, continued  for  a  period  of  30  days,  and 
at  the  time  of  said  cessation  from  labor 
there  was  in  the  hands  of  defendant -Dunne 
Investment  Company,  after  deducting  the 
payments  actually  due  and  made  under  said 
contract  for  the  value  of  the  work  and  ma- 
terials already  furnished,  estimated  accord- 
ing to  the  whole  eontract  price,  sufficient  to 
pay  the  claim  and  lien  of  the  plaintiff  here- 
in. It  is  alleged  that  the  notice  of  lien  was 
duly  verified  and  recorded  December  14, 1909, 
and  is  made  part  of  the  complaint,  "and  was 
filed  within  the  time  allowed  by  law."  It  is 
also  alleged  that  no  notice  of  the  oessatlon  of 
work  on  the  building  or  of  abandonment  of 
work  was  ev^r  filed  in  the  office  of  the  re- 
corder. The  court  found  that  there  was  an 
entire  cessation  of  labor  on  the  building  on 
JuljT  18,  1909,  and  that  there  never  had  been 
any  notice  of  cessation  of  labor  filed  for  rec- 
ord. 

Several  of  the  complaints  alleged,  and  the 
court  found,  that  within  80  days  (in  fact, 
within  a  few  days)  defendant  "did  enter  up- 
on said  uncompleted  building,  exclude  there- 
from said  Condon  &  McGlyun  and  all  subcon- 
tractors,  *  *  •  and  said  defendant  did 
proceed  to  procure  other  materials  and  )abor, 

*  *    *    and    did    complete    said    building 

*  *  *  on  November  16, 1909,  and  there  was 
at  no  time  a  cessatiou  of  labor  Cor  30  days 
on  said  building  between  said  October  21, 
1908,  and  said  November  16,  1909." 

Appellants  say:  If  the  allegation  is  true 
that  there  was  a  cessation  of  labor  for  30 
days  after  July  20,  1909,  as  alleged,  the  Ume 
for  filing  liens  would  commence  to  run  Aug- 
ust 19th,  and  the  right  to  file  a  lien  would,  at 
most  expire  90  days  thereafter.  Hence  the 
complaint  did  not  state  a  cause  of  action,  be- 
cause, as  therein  stated,  the  lien  was  filed 
December  14th.  Attention  is  also  called  to 
the  allegation  in  the  complaint  that  defend- 
ant entered  into  occupation  and  i^se  of  the 
building  tin  July  20.  1909,  which,  it  la 
claimed,  brings  the  case  directly  within  Rob- 
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[4. 1]  While  the  court  fomid,  aa  alleged  In 
the  complaint,  that  tltere  was  a,  cessation  of 
labor  an  July  18,  1909.  It  found,  as  we  have 
seen,  that  no  notice  thereof  had  been  filed  of 
record,  and  the  court  also  found  that  there 
was  no  cessation  of  labor  for  30  days  on  said 
building,  and  the  game  was  completed  No- 
rember  16,  1909.  This  plaintiff  filed  lU  Hen 
on  December  14.  1909,  and  was  In  time.  If 
we  may  follow  the  findings  of  the  court  in- 
stead of  the  averments  of  the  complaint.  Id 
OKisidering  this  and  other  of  the  objections, 
It  is  to  be  noted  that  there  was  no  demurrer 
to  the  conqplaint,  no  motion  for  nonsuit  upon 
the  dose  of  plaintiffs'  testimony,  and  no  mo- 
tion made  for  a  new  trlaL  In  defendants' 
Bnsw«r  It  was  alleged  that  the  contractors 
abandoned  the  work  on  July  15, 1909,  "where- 
upon the  said  defendant  entered  upon  the 
said  work,  excluded  the  said  Daniel  E.  Con- 
don aitd  Chas.  J.  McGlynn  and  their  men, 
and  forthwith  proceeded  to  procure  other 
materials  and  labor  and  entered  into  another 
coatract  for  said  work,  to  wit,  a  certain  con- 
tract with  one  Charles  Wright,"  who  agreed 
to  complete  the  building  according  to  the 
plans  and  Bpeciflcatlons  of  the  original  con- 
tract. This  contract  was  dated  August  4, 
1909.  In  which  the  contractor  agreed  "to  en- 
ter apon  the  performance  of  the  work  on  the 
5fh  day  of  August,  1909,  and  to  steadily  pro- 
eeed  with  and  hasten  the  same  to  complet- 
tlon."  The  eTldeaoe  showed  that,  in  fact, 
tliere  was  no  oeasation  of  labor  f«r  a  period 
of  30  days,  that  the  contractor,  Wright,  car- 
ried ont  his  contract,  and  la  so  doing  most 
have  been  in  possession  of  the  building,  and 
that  defendant  did  not  "enter  into  the  ooco- 
patlon  and  use  of  the  building"  otherwise 
than  to  exclude  the  original  oontiactors  and 
to  arrange  for  the  conqpletlon  of  the  bnlldins. 
No  qttestlon  was  talaed  al  the  trial  or  objec- 
tloa  to  evidence  as  at  rnriance  with  the 
Irieadlngs.  In  this  eondltton  of  the  reoord 
we  are  fuUy  warranted  in  disregarding  the' 
arerment  of  the  complaint  that  the  oeasatlon 
of  labor  continued  for  a  period  of  more  than 
30  days  and  accepting  the  finding  of  the 
conrt  Appellant  reUes  on  Bdblson  v.  Mitch- 
el,  supra.  In  that  case  the  a»nplaint  al- 
leged and  the  answer  confirmed  the  allega- 
tion, that  the  contractor  ceased  work  on  Oc- 
tober 18th,  and  that  the  plaintiff  thereafter, 
to  wit.  on  November  19tn,  "undertook  the 
completion  of  his  said  dwelling  and  proceed- 
ed to  complete  the  same."  The  court  held 
that  the  finding  that  "this  cessation  of  labor 
did  not  continue  for  a  period  of  30  days"  was 
not  a  finding  within  the  issues,  and,  being  "in 
conflict  with  the  admissions  of  the  pleadings, 
cannot  be  considered."  In  the  case  cited, 
howerer,  "the  owner  filed  for  record  his  veri- 
fied notice  of  cessation,  as  contemplated  by 
the  opeidng  paragraph  of.  section  ll87  of  the 
Code  of  Civil  Frocedu];e,"  declaring  in  said 


notice  that  the  worK  bad  been  abandoned.  It 
was  admitted  that  the  llan  "was  not  filed 
within  time  if  the  notice  of  cessation  and 
abajidonraent  filed  upon  November  19,  1906, 
set  running  the  statutory  period  for  filing  the 
lien."  This  was  a  case  where  the  Statutory 
notice  had  been  given  by  the  owner,  and  it 
undoubtedly  started  the  running  of  the  statu- 
tory period  for  filing  the  lien  unless  the  facts 
were  that  the  work  had  not  ceased  for  that 
period  and  10  days  thereafter,  as  was  al- 
leged 4u  the  notice  of  abandonment.  Under 
the  peculiar  facts  of  that  case  the  trial  court 
felt  warranted  in  finding  that  there  had  not 
been  a  cessation  of  labor  for  the  period  of 
30  days,  thus  disregarding  the  admissions  of 
the  pleadings,  which  the  Supreme  Court  held 
was  unauthorized.  In  the  case  here  the  find- 
ing has  the  support  of  uncontradicted  evi- 
dence and  of  the  admissions  of  the  answer 
and  the  further  very  important  fact  that  no 
notice  of  cessation  of  labor  was  given.  The 
case  dted,  it  seems  to  us,  not  only  fails  to 
support  appellants'  contention,  but  rather 
demonstrates  its  fallacy. 
LS]  The  complaint  alleged  as  follows: 
"At  the  time  of  said  cessation  from  labor 
there  was  in  the  hands  of  the  defendant  Dunne 
Investment  Company,  after  deducting  the  pay<- 
tneats  actually  due  and  made  under  said  con- 
tract for  the  value  of  the  work  and  materials 
already  done  and  furnished,  estimated  according 
to  the  whole  contract  price,  sufficient  money  to 
pay  the  claim  and  lien  of  the  plaintiff  hereiii." 

It  Is  DOW  nrged  against  the  snflMency  of 
this  averment  that  It  does  not  allege  that  de- 
fendant had  "any  fund  sufbject  to  liens."  De- 
fendant states  fai  its  brief: 

"It  may  be  that  this  plaintiff  intended  to  al- 
lege that  it  had  in  its  hands  and  subject  to  liens 
suffident  money  to  pay  the  claim,  but  the  com- 
plaint does  not  say  bo." 

Had  plaintiff's  failure  to  express  its  inten- 
tion been  pointed  out  by  special  demurrer,  no 
doubt  the  additional  allegation  would  have 
been  made.  The  record  shows,  however,  that 
the  fact  here  omitted  constituted  one  of  the 
issues  tried  vrlthout  objection,  which  we  think 
cured  the  defect. 

17,  S}  The  objection  that  the  complaint 
'^alls  to  allege  that  the  lien  contained  a  state- 
ment of  the  terms,  time  glVen,  and  conditions 
of  the  contract,"  as  required  by  section  1187, 
Code  of  Civil  Procedure,  is,  .we  think,  satt^ 
factorily  met.  In  the  first  place,  the  lien  was 
admitted  In  evidence  vrtthout  the  objection 
now  nrged  being  made.  The  complaint  al- 
leged that  the  notice  of  lien  was  filed,  giving 
the  date,  and  thtit  It  "contained,  among  other 
things,  a  description  of  the  property  thereby 
sought  to  be  charged,  as  hereinbefore  set 
forth,  a  statement  of  the  nances  of  the  owners 
or  reputed  owners  of  said  land  and  building 
or  structure,  to  wit  [giving  the  names], 
*  *  *  and  said  notice  also  contained  a 
correct  statement  of  the  demand  of  plaintiff 
for  said  materials  furnished  after  deducting 
the  just  claims  and  offsets."  It  is  then  stated 
that  the  notice  whs  duly  recorded,  and  refer- 
ence is  made  to  It,  and  it  is  made  part  of  the 
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complaint.  The  Uen  contains  a  statement  Ot 
tbe  terms,  time  given,  and  the  conditions  Ot 
the  contract.  The  complaint  and  notice  of 
Hen  mu^t  be  read  together,  as  the  latter  is 
distinctly  made  part  of  the  complaint.  New- 
ell V.  BrtU,  2  Cal.  App.  61,  83  Pac  76;  Coss 
V.  MacDonougb,  111  Cal.  662,  44  Pac.  325.  In 
the  absence  of  a  demurrer,  and  in  view  ot  the 
fact  that  no  objection  was  made  to  the  Intro- 
duction of  the  Uen  In  evidence,  and  that  there 
was  no  denial  In  the  answer  of  plaintiff's 
averments,  the  point,  in  our  opinion,  should 
not  now  be  considered. 

[1, 10]  It  is  objected  that  there  Is  a  vari- 
ance between  the  complaint  and  the  Uen,  tlie 
complaint  and  tbe  evidence,  and  between  the 
Uen  and  the  evidence.  The  Uen  states  that 
the  contractors  "requested  claimant  to  furnish 
lumber  and  mlUwork  for  said  building,  and 
agreed  to  pay  for  the  same  upon  Its  delivery ; 
that  claimant,  at  the  special  instance  and  re- 
quest and  In  accordance  with  the  agreement 
of  said  [contractors]  furnished  lumber  and 
mlUwork  fbr  said  building  on  the  dates  here- 
inafter mentioned  to  the  amount  and  extent 
presented  by  the  various  sums  set  opposite 
the  respective  dat&s,  viz.:  [Then  follow  the 
items  showing  date,  quantity  of  material  and 
mUlwork,  and  price.]  No  time  was  given,  and 
there  were  no  other  terms  or  conditions  of 
the  said  contract"  It  is  then  stated  that 
claimant  performed  its  agreement  "and  sup- 
plied said  lumber  and  materials  as  specified 
herein  and  said  materials  are  of  the  reason- 
able value  ot  $2,902.99,  and  the  same  were 
actually  used  in,  upon,  and  about  said  build- 
ing." The  complaint  aUeged  that  for  said 
lumber  and  miUwork  the  contractors  "agreed 
to  pay  the  plaintiff  the  reasonable  value 
thereof,  in  cash,  and  upon  the  delivery  of 
said  lumber  and  mUlwork ;  that  no  time  was 
given,  and  there  were  no  other  terms  or  con- 
ditions .to  said  contract  except  such  as  the 
law  impUcs;  *  *  •  that  the  reasonable 
value  of  said  lumber  and  materials  is  set  op- 
posite tbe  respective  dates  as  follows :  [Then 
follow  the  items  as  in, the  notice  of  Uen.]" 
The  evidence  showed  that  the  lumber  was 
sold  at  a  fixed  price  agreed  upon  with  the 
contractors.  "That  the  lumber  and  mUlwork 
furnished  by  the  Olson-Mahoney  Lumber 
Company  for  the  building  in  question  were 
furnished  at  the  reasonable  market  price 
prevaUing  at  San  Francisco  at  tbe  time  tbe 
lumber  and  millwork  were  furnished."  The 
Introduction  of  the  Uen  was  objected  to 
"on  the  ground  that  there  is  a  variance  be- 
tween the  evidence  and  the  Uen."  In  the  de- 
cision rendered  by  this  court  in  Barrett- Hicks 
Co.  V.  Glas,  14  CaL  App.  289,  111  Pac.  760,  It 
was  said,ln  the  opinion  hy  Mr.  Justice  Hart : 

"Th«  object -of  tha  aCatute  in  requiring  the 
conditions  and  terms,  of  the  contract  tq  be  set 
forth  correctly  in  the  notice  of  lien  is  to  'inform 
the  owner  as  to  the  extent  and  nature  of  a  Uen- 
or's  claim,  to  facilitate  invetrtigation  as  to  its 
merits.'  •  •  *  And  the  test  as  to  the  suffi- 
.^ency  of  the  notice  with  respect  to  the  terms 
and  conditions  of  the  contra!ct  is  whether  audi 


notice  so  far  departs  from  tbe  terms  and  eon- 
ditions  of  the  contract  as  to  render  it  misleadiiu; 
to  the  injury  of  the  owner.  If  it  does,  tlie  van- 
auce  is  fatal.  If,  however,  there  Is  a  substan- 
tial agreement  between  the  contract  and  notice 
of  Uen,  so  that  there  could  not  arise  in  tke  mind 
of  the  owner  any  misaporehension  as  to  tiie  ex- 
tent and  nature  of  the  lienor's  claim,  then  any 
technical  variance  which  might  appear  wonld 
be  immateriaL" 

In  that  case  the  contention  was  that,  while 
the  complaint  charged  that  plaintiff  was  "to 
receive  for  said  materials  [corrugated  iron] 
the  reasonable  market  value  of  the  materials 
so  furnished,  the  evidence  shows  that  sudi 
corrugated  iron  was  sold  and  furnished  tor  a 
definite  or  stipulated  price  •  *  •  agreed 
upon  by  the  parties."  Of  this  contention  tii* 
court  said: 

"Oonceding  that  the  evidence  shows  that  the 
price  charged  &)r  the  corrugated  iron  was  def- 
initely fixed  and  expressly  agreed  upon  at  the 
time  it  was  sold  to  the  contractor,  it  neverthe- 
less further  appears  from  tbe  evidence  Aat  said 
price  or  sum  constitated  the  market  valne  of  the 
materials  at  the  time  of  the  sale.  'The  state- 
ment in  the  notice  of  lien  was,  therefore,  sub- 
stantially true,  which  was  all  that  was  required 
to  give  it  raUdlty.'  " 

In  tbe  present  case*  it  seems  to  us  that 
any  one  reading  the  notice  of  Uen  would  see 
that  the  agreement  was  that  the  materials 
were  to  be  paid  for  upon  delivery  in  accord- 
ance with  the  prices  carried  out  against  the 
various  items,  and  that  the  materials  were  of 
the  reasonable  value  as  in  the  notice  set  forth  ; 
for  it  states  that  reasonable  value  was  as  tbe 
price  abown.  The  complaint  stated  that  the 
agreement  was  to  "pay  the  plaintiff  the  rear 
sonable  value  thereof  in  cadi,  and  upon  tbe 
delivery  of  said  lumber  and  mUlwork."  Tbe 
evidence  was  that  the  prices  were  Iwth  tbe 
market  value  and  the  reasonable  value,  aa 
.well  as  that  the  agreement,  was  to  pay  a 
IMrlce  agreed  upon.  We  do  not  think  that  the 
notice  of  Uen  was  insufficient,  nor  do  we  think 
there  was  any  variance  as  claimed  by  appel- 
lant such  as  would  Justify  a  reversal  of  tbe 
Judgment.  See  Blanck  v.  Gommonw^iltb 
Am.  Corp.,  19  Cal.  App.  720,  726,  127  Paa 
80C,  and  cases  there  dted. 

[11]  It  is  next  objected  that  the  lumber 
furnished  by  plaintiff  was  used  for  concrete 
"forms"  <Kfhich  did  not  enter  into  or  become 
a  part  ot  the  building,  and  hence  no  lien  at- 
tached. Appellaat  rests  its  point  in  its  open- 
ing brief  upon  the  case  of  Stlmson  MiU  Co..  v. 
Los  Angeles  TracOon  Co„  141  Cal.  30,  74  Pac. 
357.  That  case  was  decided  In  1903,  before 
concrete  came  into  general  use  in  tbe  con- 
struction of  buildings,  and  It  involved  condi- 
tions wholly  unlike  those  connected  with  con- 
crete structures.  The  contract  was  for  the 
.erection  of  a  bridge  to  consist  of  five  spans 
and  the  balance  of  steel  or  wood.  Except  as 
to  the  steel  spans,  the  bridge  was  completed, 
but  some  delay  arose  In  obtaining  steel  tor 
the  uncompleted  pa^t,  and  a  temporary  struc- 
ture .was  agreed  up<Hi  of  timber  over  wlilcb 
the  cars  could  mh.  "This  strticture  rested 
upon  planks  laid  on  the  ground,  and  was  not 
In  any  way  physically  connected  ttrttb  ti» 
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bridge,  except  that  on  it  was  laid  the  oerma- 
nent  track  consisting  of  stringers,  ties,  and 
rails."  It  was  soon  after  replaced  by  the 
steel  structure  originally  contemplated,  the 
"effect  being  to  leave  the  track  supported  by 
the  new  steel  structure  in  place  of  the  wooden 
structure  removed."  Part  of  .the  lumber  fur- 
nished by  plaintiff  went  into  this  temporary 
structure  and  was  afterwards  carried  away  by 
the  contractors:  and  It  was  claimed  by  de- 
fendant that  plaintiff's  claim  of  lien  should 
be  reduced  by  this  amount  The  lower  court 
held  othecwise,  but  the  Supreme  Court  re- 
versed the  Judgment.  It  was  said  in  the 
opiulon : 

"It  is  settled  by  many  decisions  in  this  state 
that  to  entitle  a  materialman  to  a  lien  under 
section  1183  of  the  Oode  of  Oivil  Procedure  the 
materials  must  be  furnished  to  be  nsed,  and 
must  be  strictly  used,  in  the  constraction  of  the 
building  or  other  stracture  against  which  the 
Uen  is  sought  to  be  enforced  Tciting  cases] ;  and 
this  we  understand  means  tne  materials  mast 
be  nsed,  not  merely  In  the  process  of  construc- 
tion, but  In  the  structure'— that  Is  to  aav,  they 
must  be  nsed  as  the  materials  of  whicn  it  is 
constructed  [citing  cases]." 

Strictly  a{q;dled,  the  rule  here  laid  down 
would  exclude  the  lumber  used  for  "formB" 
In  ematructing  a  concrete  building;  for  It 
does  not  constitute  a  part  of  "the  materials 
of  which  it  is  constructed."  The  qoeatlon 
seems  not  to  have  been  passed  up<»  by  onr 
Supreme  Court.  Its  wide  application  ]uatl< 
fies  Its  careful  consideration. 

The  evidence  was  tbst  this  building  ooold 
not  have  been  erected  wtttaont  the  use  of  lum- 
ber made  into  forms  into  which  the  concrete 
was  poured  there  to  remain  until  thoronghly 
"set" ;  that  is,  for  a  period  requiring,  as  the 
evidence  showed,  from  15  to  20  days.  The 
lumber  was  then  removed,  and  was  of  no 
value  thereafter.  The  evidence  was  that 
some  of  it  was  given  away.  None  was  used 
for  another  Job,  and  the  contractors  adver- 
tised in  the  daily  papers  to  get  rid  of  It  for 
firewood.  The  contract  called  for  a  reinforc- 
ed concrete  Iniilding  to  be  erected  by  the  use 
of  wooden  forms.   The  provision  was: 

"Forms  must  be  constructed  so  as  to  proper- 
ly sustain  the  total  weight  of  the  concrete  floors 
and  beams  during  construction  without  deflec- 
tion, and  shall  be  thoroughly  braced  and  held 
in  place  to  avoid  any  delsy  during  construction 
to  allow  of  the  setting  of  the  concrete." 

After  making  spedflc  provision  as  to  how 
the  lumber  was  to  be  used  and  what  Und 
was  required,  the  contract  provided: 

"Forms  shall  be  so  constructed  that  their  in- 
ner surface  shall  conform  strictly  to  the  dimen- 
sions called  for  hx  the  plans.  •  •  •  No  form 
design  shall  be  adopted  or  the  lumbar  sizes  col- 
lected [selected?]  witnout  the  approval  of  the 
srchitect,  and  the  architect's  approval  does  not 
relieve  the  Itabflity  of  'the  eostractor  for  the 
strength  of  the  forms." 

We  mentlOD  tbess  pnnvlaloBS  as  showing 
the  iattmate  connection  of  the  "forms"  with 
the  erection  of  the  structure  and  their  In- 
dispensaUllty. 

In  the  case  of  Padflo  Sash  &  Door  Co,  r. 
Bomllier,  182  ObL   664,   667,  124   Poc.  2S0, 


41  L.  R.  A.  (N.  S.)  290,  .where  materials  were 
furnished  for  the  alteration  of  a  building,  it 
was  held: 

"tiord  oil  applied  to  the  threads  of  joints  of 
pipe  used  in  the  structure,  insulated  or  covered 
electric  wire  used  for  drop  lifchts  attached  there- 
to, paste  for  soldering  Joints,  asbestos  compris- 
ing a  part  of  the  electric  switchboard,  all  con- 
stitute parts  of  tbe  structure,  and  a  lien  may 
be  asserted  therefor.  Some  soapstone  was  used 
on  the  inside  of  pipes,  as  a  lubricant,  to  facili- 
tate the  puUing  of  wirss  through  the  pipes. 
This  bein^  a  part  of  the  work  of  construction, 
we  think  it  may  also  be  considered  as  a  part  of 
the  material  used  in  construction,  for  wliich  a 
lien  may  be  claimed." 

Soapstone  as  a  lubricant  constituted  "no 
part  of  the  materials  of  which  the  building 
was  constructed,"  as  was  the  test  l,n  the 
Stimson  Mill  Co.  Case,  supra,  but  It  "was 
material  used  in  tbe  construction"  of  the 
building,  which  was  the  test  in  the  Padflc 
Sash  k  Door  Case,  supra,  and  sliould.  we 
think,  be  the  test  here.  In  thus  holding  we 
are  but  applying  tbe  familiar  rule  that  the 
language  of  a  statute  must  be  construed  so 
as  to  adapt  It  to  changing  conditions,  the  re- 
sult of  Improved  methods  and  the  progress 
of  inventive  arts.  In  its  reply  brief  appellant 
cites  other  cases  In  support  of  its  contention. 
Kennedy  v.  Commonwealth,  1S2  Mass.  4S0, 
65  N.  E.  826,  was  an  action  by  bill  of  equity 
which  under  tbe  statute  was  maintainable 
"if  the  petitioner  have  a  claim  that  might  be 
a  subject  of  mechanic's  Uen  if  the  structure 
l)elonged  to  a  private  owner."  The  statute 
provided  security  "for  all  labor  performed 
or  furnished  and  for  all  materials  used  in 
such  construction  or  repair."  The  contrac- 
tors agreed  to  furnish  material  for  and  to 
construct  all  the  concrete  foundations  and 
arches  required  for  the  construction  of  a 
pumping  station  and  gatehouse  at  Spot  pond, 
in  Storebam.  It  appeared  that  the  lumber 
"did  not  enter  into  the  construction  of  the 
pumping  station  and  gatehouse  as  a  part  of 
the  permanent  structure,  but  was  bought  and 
used  again  for  a  similar  purpose  in  another 
place,  and,  after  being  so  used  several  times, 
was  removed  by  the  purchasers,  some  of  tt 
being  finally  sold  for  firewood,  and  the  rest 
being  carried  to  the  yard  of  the  purchasers 
in  Boston."  It  was  held  that  plaintiff  could 
not  recover.  "To  acquire  a  lieu  for  materials 
under  the  Pub.  Sts.  c.  191,  It  is  necessary," 
said  the  court,  "to  show  that  ttie  materials 
will  form  a  part  of  the  completed  structure ; 
that  they  will  enter  Into  it  and  become  a 
part  of  the  realty." 

In  Darlington  Lumber  Co.  v.  Westlake 
Const.  Co.,  161  Mo.  App.  728,  141  S.  W.  831, 
where  the  facts  were  substantially  the  same 
as  In  the  present  case,  the  St.  Louis  Court  of 
Appeals  deduced  the  following  rule: 

"Where  certain  material  is  provided  for  by 
the  contract  in  ereotion  <4  a  structure,  and  is 
furnished  and  used  acoor^bngly,  and  is,  either 
in  whole  or  in  part,  consumed  in  its  use,  the 
materialman  is  entitled  to  a  Uen  for  tbe  ma- 
terial thus  consumed  in  the  erection  ot  the 
stmetore  to  the  extsat  of  the  consnmption  of  its 
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reasonable  valne,  regardless  of  the  fact  wheth- 
er or  not  such  juaterial  formed  a  permanent 
part  of  the  structure  when  completed.  Con- 
sumption of  value  means  the  depreciation  in  the 
marfeet  value  of  the  material  by  the  use  provid- 
ed for  by  the  contract" 

la  Barker  &  Stewart  Lumber  Co.  v.  Mara- 
thon Paper  Mills  Co.,  146  WU.  12,  130  N.  W. 
866,  36  L.  R.  A.  (N.  S.)  875,  the  contract 
was  to  build  a  dam  and  materials  were  used 
In  the  construction  of  a  temporary  cofferdam 
the  erection  of  which  was  necessary  to  the 
permanent' dam.  The  contractor  abandoned 
the  work,  and  the  owner  took  possession  of 
the  work,  using  for  It  the  material  left  by  the 
contractor  Including  that  In  the  cofferdam. 
About  one-sixth  of  the  material  was  destroy- 
ed by  use,  and  the  major  portion  of  the 
planking  when  removed  was  capable  of  use 
in  some  other  similar  dam,  and  had  at  the 
time  a  market  value  of  $4  or  $5  per  thou- 
sand, but  after  the  removal  the  owner  used 
It  In  tramways  and  In  planking,  and  after 
the  completion  of  such  use  It  had  no  valne 
except  for  firewood.  At  the  completion  of 
the  work  there  would  remain  about  SO  per 
cent,  of  the  lumber  furnished,  a  large  share 
of  which  would  be  unfit  for  anything  but 
fuel,  and  the  balance  fit  for  use  only  In  other 
dams  and  worth  about  |5  per  thousand.  The 
planking  cost  $16  per  thousand,  and  consti- 
tuted about  three-fourths  of  the  lumber 
claimed.  The  hardware  used  in  the  coffer- 
dam was  of  no  value  except  as  scrap  iron. 
It  was  held  that  there  was  such  a  consump- 
tion of  materials  in  the  erection  of  the  coffer- 
dam as  to  entitle  the  materialman  to  a  Uen 
on  the  permanent  dam  tmder  the  statute  giv- 
ing a  lien  to  a  materialman  who  furnishes  any 
materials  "for,  or  In  or  about  the  construction, 
erection,  repair,"  etc.,  of  any  structure  which 
becomes  a  part  of  the  freehold.  Kennedy  v. 
Commonwealth,  supra,  was  much  relied  upon 
by  appellant  in  that  case,  as  to  which  the 
court  said  it  was  apparent  that  "the  ma- 
terials were  regarded  as  appliances  or  tools." 
Said  the  court : 

"So  far  as  the  concrete  forma  are  concerned, 
we  are  inclined  to  agree  that,  where  such  forms 
are  removed  and  are  intended  to  be  used,  and  in 
fact  are  used,  again  in  other  buildings,  they 
should  properly  be  regarded  as  appliances." 

In  speaking  of  the  cases  where  the  value 
of  explosives  used  in  preparing  the  ground  or 
rock  for  the  structure  and  llea^  have  been 
granted,  the  court  said: 

"In  these  eases  the  liens  have  been  granted 
upon  one  general  principle  or  idea,  namel^y,  that 
where  the  material  is  u.sed  directly  upon  the 
work  or  structure  itseW,  instrumental  in  pro- 
ducing the  final  result,  and  is  actually  consum- 
ed in  the  use,  it  may  be  said  that  in  every  true 
sense  it  has  entered  into  and  forms  a  part  of 
the  cbmpleted  structure." 

The  opinion  easily  distinguishes  the  case 
from  one  where  "coal  is  used  in  portable  en- 
gines or  oil  in  lubricating  building  machin- 
ery, or  food  eaten  by  the  laborers."  "They 
are  at  least  one  step  further  removed  from 
Cie  actvfll  work  of  constrnotlon.    They  have 


neither  physical  contact  nor  immediate  con- 
nection with  the  structure  at  any  time." 

The  logic  of  the  decision  in  eases  where 
powder  ts  used  "does  not,"  said  the  court, 
"depend  upon  the  special  character  of  the 
material,  nor  upon  the  extreme  rapidity  of 
its  consumption,  but  upon  the  fact  that  it  Is 
consumed  necessarily  in  the  process  of  ooa- 
structing  the  building  or  other  stmctore,  and 
that  its  life  has  gone  into  the  fabric  of  the 
structure  as  effectually  as  has  the  stone  or 
cement  or  the  lumber  which  retains  Its  ex- 
istence as  a  part  of  the  structure."  The 
principal  case  as  to  explosives  is  Schaghtl- 
coke  Powder  Co.  v.  Greenwich  &  Johnson- 
vUle  Ry.  Co.,  183  N.  Y.  306,  76  N.  B.  153, 
2  L.  R.  A.  (N.  S.)  288,  111  Am.  St.  Rep.  751, 
6  Ann.  Cas.  443.  A  Uen  was  allowed  In  sucU 
a  case  in  Giant  Powder  Go.  ▼.  San  Diego 
Flume  Co.,  78  CaL  193,  20  Pac.  419.  The 
question,  however,  was  not  discussed.  Judge 
McFarland  dissrated,  stating,  among  other 
grounds,  that: 

A  "materialman  cannot  have  a  lien  for  ex- 
ploded powder  after,  like  the  'unsubstantiaT 
pageant'  in  the  Tempest,  it  has  'melted  into  air. 
into  thin  air.' " 

B.  F.  Avery  &  Sons  v.  Woodruff  &  OahiU, 
144  Ky.  227,  137  S.  W.  1088,  36  U  R.  A.  (N. 
S.)  866,  was  a  consolidated  case  in  which  it 
was  agreed  as  to  one  of  the  claims  that  of 
the  lumber  used  In  forma  for  the  concrete 
building  being  erected  "nothing  remained  of 
any  of  said  lumber  bat  about  10  per  cent., 
which  was  In  a  cut-up,  sarwed-up,  and  dirty 
condition,  such  remnants  being  the  molds 
(forms)  knocked  to  i^eces."  The  Kentucky 
statutes  provide: 

"A  penon  who  perfonaa  labor  or  fDmishes 
materials  in  the  erection,  altering,  or  repairins 
a  house,  building,  or  otlier  structure,  ♦  •  • 
or  for  the  excavation  of  cellars  *  •  *  or  for 
the  improvement  in  any  manner  of  teal  estate. 
*    *    *    shall  have  a  lien  thereon." 

The  court  said: 

"If  the  lumber  had  been  furnished  to  make  a 
scaffold,  molds,  or  forms  with  the  intention  of 
using  them  in  the  erection  of  that  building  and 
then  carry  tliem  away  and  use  them  in  con- 
structing other  buildings,  then  no  lien  would 
attach,  as  they  would  be  regarded  as  a  part  of 
the  appliances  of  the  workmen,  and  would  oc- 
cupy the  RRme  place  as  a  hammer,  saw,  or  oth- 
er tool  used  by  the  workmen,  for  which  no  Uen 
is  allowed  by  the  statute  (some  states  do,  how* 
ever,  allow  liens  for  scaffolding).  These  appel- 
lees furnished  material  to  be  used  in  the  erec- 
tion of  a  building,  which  was  as  necessary  as 
the  sand,  cement,  water,  or  other  material.  In 
fact,  the  building  could  not  have  been  erected 
without  lumber  to  be  used  for  the  purpose  for 
which  appellees'  was  furnished." 

In  a  note  the  editor  takes  occasion  to  re- 
fer to  Darlington  Lumber  Co.  v.  Westlake, 
supra,  a  Missouri  case,  and  Barker  &  Stew- 
art Lumber  Co.  v.  Marathon  Paper  Mills  Co., 
supra,  the  Wiscotudn  case,  and,  while  say- 
ing that  they  are  in  the  minority,  remarks: 

"They  can  hardly  bo  cast  aside  and  disre- 
garded for  that  reason ;  for  at  this  writing 
[1912]  they  are  about  the  last  words  on  this 
peculiar  phase  of  the  Mechanic's  Lien  Law,  and 
are  based  upon  a.  sound  diatinctloa  wUch  has 
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ilwan  edsted  and  wboae  obsuvatioBL'tobMiT- 
tnce^  progress  now  makes  desirable." 

FurUier  pursuit  of  the  question  Ib  deemed 
mmeceasary.  Wo  do  '  n«t  think  a  general 
rule  could  be  safely  stated  to  govern  all  ca»- 
es  where  lumber  Is  used  In  making  forma  for 
concrete  work  in  the  construction  of  work 
cootemidated  by  the  Mechanic's  14en  Law. 
Each  case  must  be  gorerned  by  Ita  own  facts. 
This  much,  we  think,  however,  can  be  said, 
and  it  is  as  far  as  the  exigencies  of  the  pres- 
ent case  require:  That,  under  the  circum- 
stances or  facts  shown,  plaintiff  Is  entitled 
to  a  Uea  for  the  materials  it  furnished  and 
the  mill  work  necessary  for  the  preparation 
of  such  materials  for  nsa 

Western  Building  Material  Company's  ClaimJ 

To  this  claim  It  is  objected:  (1)  That  the 
first  two  counts  are  contradictory,  the  first 
aUeginK  an  abandoBment  for  30  days  on 
July  14.  leoe,  and  the  filing  of  a  lien  oo  Sep- 
tember IS;  (2)  the  second  alleging  thai:  the 
eoBtractorg  (not  the  defendant)  completed  the 
boildlns,  aitd  that  the  lien  was  filed  Decem- 
ber 2,  1909.  As  to  the  first  count  it  is  polnt> 
ed  out  that  the  court  found  against  the  ces- 
sation of  labor  for  80  days,  and  hence  the 
Ilea  waa  inematureJy  filed;  as  to  the.  sec- 
ond count  no  cause  of  action  is  stated,  "be- 
cause tbere  Is  no  attempt  whatever  to  al- 
lege a  fond  subject  to  lien";  that  there  is 
t  naitwrtal  variance  between  the  complaint 
and  the  lien  and  between  the  complaint  and 
the  evidence. 

Respondeot  calls  attention  to  the  fact  that 
tlie  complaint  was  filed  prior  to  the  decision 
in  RoUson  v.  Mltchel,  supra,  under  such  de- 
dsioDS  as  Johnson  v.  La  Grave,  102  Gal.  324, 
36  Pac.  651,  holding  that  the  contract  was 
deemed  abandoned  when  there  had  been  a 
cessation  of  work  by  the  original  contractor 
for  a  period  of  30  daya  After  the  decision 
In  Boblson  v.  Mltchel,  a  second  Hen  was  filed 
within  30  days  after  the  completion  of  the 
building,  "bat  only  one  suit  was  brought; 
both  liois  being  pleaded  as  separate  causes 
of  action."  The  second  U&i  was  the  one 
found  by  the  trial  court  to  be  valid. 

[12]  It  is  true  that  the  findings  are  contra- 
ry to  the  allegations  of  the  complaint:  (1)  That 
there  was  an  abandonment  of  work  for  30 
days  on  July  14, 1909;  and  (2)  that  the  buM. 
ing  was  completed  by  the  contractors.  The 
court  found  against  the  averment  as  to  ces- 
sation  of  work,  and  alao  fonndi  that  the 
building  was  completed  by  defendant,  and 
not  bf  the  contractors.  But  this  was  in 
strict  accord  witii  the  averments  of  the  an- 
swer many  -  times  repeated  and  in  accord 
with  averments  in  the  complaints  in  the  con- 
st^dated  action.  No  prcstense  was  made  at 
the  trial  that  the  contractors  completed  the 
bnildtns,  and  it  was  not  disputed  at  the  trial 
that  there  was  not  a.  oessajUon  of  work  for 
a  period  of  30  daysj .  We  doiaot  think  that 
oentradictory  avecments^  in  or  statements 
not  tme  in  tbe  complatat  when  at  variance 


mttb  the  findings  should  be  held  ftital  to  re- 
covery, where  the  answer  cures  the  contra- 
dictions of  mlsBtateiueuts,  a^d  the  finaings 
are,  as  alleged  by  the  answer,,  supported  by 
uncontradicted  evidence.  Allegations  omit- 
ted or  defectively  stated  may  be  cured  or 
supplied  by  the  defeuUant  in  Its  answer..  31 
Cyc.  714;  BUss  on  Pleading,  437;  Donegan 
V.  Houston,  I>  Oal.  App.  626,  «32,  00  Pac. 
1073;  Shlvely  v.  Semi-Tropic,  etc.,  Co.,  00 
Cal.  259,  33  Pac.  84&  It  would  be  a  vain 
thing  to  reverse  the  Judgment  on  these 
grounds  in  order  that  the  respondent  might 
amend  Its  complaint  to  harmonize  with  what 
the  answer  admits.  It  la  quite  obvious  thai 
the  alleged  variance  did  not  mislead  the  de- 
fendant to  its  prejudice. 

[13]  In  this  respondent's  complaint  there 
was  a  failure  to  allege  a  fund  subject  to 
Ueng.  Respondent  meets  the  objection  by  re- 
sort to  allegations  found  in  other  complaints 
and  by  the  considerations  set  forth  under 
the  Olsou-Mohoney  claim.  This,  we  think. 
Tinder  the  rule  governing  in  a  consolidated 
action,  was  allowable.  This  rule  we  under- 
stand to  be  that  the  effect  of  the  order  of 
consolidation  Is  to  unite  the  causes  of  action 
BO  as  to  constitute  one  cause  of  action  and 
one  pleading,  and  that  allegations  in  one 
complaint  will  remedy  defects  and  supply 
omissions  In  another. 

In  speaking  of  an  issue  ia  Dnlon  Lumber 
Co.  V.  Simon,  150  Cal.  751,  89  Pac.  1077. 
1081,  the  court  said: 

"This  issue  affected  the  rights  of  each  of  the 
plaintiffs,  and  its  presentation  in  any  of  the 
oripnal  complaints  oecame  an  issue  in  the  con- 
solidated  action,  and  the  finding  and  judgment 
thereon  operated  In  favor  of  all  of  tbe  plnintiffg 
in  the  same  manner  as  if  tbey  had  originally 
joined  aa  plaintiffs  in  bringing  the  action  with 
this  averment  in  their  complaint."  Wolters  v. 
Rossi,  126  Cal.  644,  69  Pac.  143;  Coghlan  v. 
Qnartararo,  15  Cal.  App.  6C2,  116  Pac  664. 

[14]  It  is  further  urged  that  there  is  a 
variance  between  the  coifiplaint  and  the  lien. 
The  point  is  that  the  complaint  relied  on  a 
contract  for  recovery.    The  averment  Is: 

"That  the  following  is  a  statement  of  the 
terms,  time  given,  and  conditions  of  the  plain- 
tiff's contract  nnder  which  it  furnished  said 
building  materials,  to  wit:  Said  Condon-Mc- 
Glynn  Company,  while  working  on  said  build- 
ing or  structure,  ordered  from  plaintiff,  for  use 
in  said  bailding,  and  delivered  tbe  same  and 
charged  therefor  the  actual  value  and  maricet 
rate  thereof." 

The  lien  sets  forth  tbe  character  of  the 
materials  and  their  value  and  that  no  part 
of  the  same  has  been  p&id,  etc.: 

"That  the  following  is  a  statement  of  the 
terms,  time  given,  and  conditions  on  which  said 
building  material  was  furnished,  to  wit:  From 
time  to  time  while  said  Condon-McQlynn  Com- 
pany were  engaged  in  the  construction  of  said 
building  its  duly  authorized  agent  ordered  from 
claimant  for  use  In  said  Jsmldrng  said  material, 
to  wit,  said  crushed  rock,  and  cloiraaht  furnish- 
ed and  delivered  the  some  upon  the  onier  of 
said  Condon  &,  McQlynn  Con^any,  and  chargetl 
therefor  the  sum  of  |660." 

.  Tb0  Uen  says  nothing  about  a  contract, 
but  the  law  tmidled  a  prcHuise  to,  pay>    Tbe 
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complaint  Btatea  the  fticts  the  same  way, 
but  chose  to  say  that  the  terms,  time  given, 
and  conditions  of  the  contract  were,  etc.,  and 
It  then  follows  the  Hen.  We  cannot  assume 
that  the  pleader  meant  a  contract  other 
than  such  as  would  be  Implied  from  the  facts 
stated. 

Ford  ft  Malott  Claim. 
The  only  objection  urged  to  this  claim  Is 
that  the  allegation  as  to  the  work  done  and 
materials  on  hand  at  the  cessation  of  work 
Is  Insufficiently  stated.  What  has  been  said 
In  the  preceding  cases  upon  the  point  applies 
here. 

Santa  Cruz  Portland  Cement  Company. 

[II]  As  to  this  claim  It  Is  alleged  that 
there  Is  a  material  variance  betweoi  the 
dalm  of  Hen  and  the  evidence,  and  that  Its 
statements  are  Inconsistent  In  this: 

"It  alleees  that  2,0421^  barrels  of  cement 
were  furnished,  which  nt  $1.75,  the  contract 
price,  would  be  $3,574.37^.  But  the  lien  al- 
leges that  the  reasonable  value  was  $3,849.68." 

The  Hen  states  that  respondent  "furnished 
materials  consisting  of  2,042^  barrels  of 
Mandard  Portland  cement  of  the  reasonable 
value  of  $3,849.68,  to  be  used,"  etc.,  under 
a  certain  written  agreement.  "Price.  Ctae 
dollar  and  seventy-five  cents  ($1.76)  per  bar- 
rel f.  o.  b.  cars  at  factory."  Shipments  to  be 
made  "In  car  load  lots  as  ordered  by  buyer." 
It  was  stated  that  "376  pounds  net  of  ce- 
ment, packed  In  four  bags,  constitute  a  bar- 
rel"; that  the  seller  would  pay  5  cents  for 
each  bag  returned  to  the  factories  In  good 
condition,  seller  to  pay  freight  on  returned 
bags;  that  no  part  of  said  $3,849.68  has 
been  paid  except  the  sum  of  $500,  and  there 
are  no  offsets  except  $29.25  due  to  said  con- 
tractors for  sacks  returned,  and  there  is  now 
due  and  unpaid  the  sum  of  $3,320.43,  etc. 

The  testimony  was  that  respondent  deUver- 
ed  to  the  contractors  2,042^  barrels  of  ce- 
ment under  the  contract;  "that  the  total 
price  of  the  same  was  $3,849.68;  that  the 
reasonable  value  of  said  cement  was  $3,- 
849.68."  It  appeared  that  722%  barrels  were 
furnished,  not  at  tlie  factory,  as  the  contract 
called  for,  but  from  a  warehouse  in  San 
E^andsco,  where  respondent  had  It  In  stor- 
age; that  the  contractors  were  charged  for 
all  the  cement  at  the  rate  of  $1.75  per  barrel, 
except  as  to  the  722)^  barrels  there  was  add- 
ed the  freight  from  the  factory  to  the  dty, 
$114.56,  and  warehouse  charges,  $16.25,  and 
5  cents  each  for  2,042  casks,  $144.60;  that 
the  722%  barrels  were  furnished  from  the 
warehouse  at  the  contractors'  request,  and 
they  agi«ed  to  pay  therefor  the  contract  rate 
of  $1.75  per  barrel,  plus  the  freight,  ware- 
bouse  charges,  and  5  cents. for  each  sack; 
that  2,042%  barrels  was  all  the  cement  or- 
dered by  the  Cond<m-McGlynn  Company, 
"and  it  was  up  to  standard  in  every  respect." 
The  witness  testified  that  there  was  due  at 
the  commencement  of  the  suit  $8,320.43,  trotn 


which  ahoald  be  deductM  for  sMks  retamed 
$479.20,  leavihg  due  $2,841.23.  It  thus  ap- 
pears that  respondent  diarged  the  omitract 
price  for  the  cement,  $3,574.37,  to  which  waa 
added  $275.31,  being  the  freight  and  ware- 
house charges  on  the  cement.  The  notice 
very  clearly  stated  that  the  contract  called 
for  cement  at  an  agreed  price  per  barrel  de- 
livered at  the  factory  f.  o.  b.  cars.  Nothing 
was  said  In  the  notice  of  Hen  of  any  other 
agreement  or  that  deUvery  might  be  made  at 
San  Francisco  at  the  contract  price  plus 
freight  and  warehouse  dtiarges.  This  ar- 
rangement as  to  part  of  the  cemient  might 
have  been  equally  advantageous  to  the  con- 
tractors, and  as  between  respondent  and  the 
contractors  was  proper  eaofx^b,  but  the  de- 
fendant had  a  right  to  rely  upon  the  terms 
stated  in  the  notice  of  Ifen ;  for  the  purpose 
of  the  Hen  is  to  Inform  defendant  of  the  ex- 
tent of  the  Uenor's  cialm.  The  notice  here 
informed  the  defendant  that  the  contractor 
had  agreed  to  pay  $1.76  per  barrel  for  the 
cement  at  the  factory;  but  ttie  'ownar  was  not 
Informed  that  as  to  part  of  the  cement  a  dif- 
ferent agreement  was  made  which,  If  enfoic- 
ed  against  defendant,  would  add  materially 
to  Its  UablUty.  That  all  of  Oie  cement  was 
not  delivered  at  the  factory  Is  not  material, 
as  the  price  charged  was  ttie  same  at  the 
factory  and  at  San  Frftncisco.  The  amount 
of  respondent's  claim,  we  think,  should  be  as- 
certained without  including  the  durges  for 
freight  and  warehousing. 

William  Cronan  Claim. 

[16]  The  point  made  Is  that  the  allegation 
of  the  complaint  is  Insufllclent  to  support  the 
Judgment  under  section  1200,  Code  of  Civil 
Procedure.    This  allegation  is  as  follows: 

"That  at  the  time  of  said  cessation  from  labor 
upon  said  unfinished  contract  and  said  unfinish- 
ed building  or  structure  tiiere  was  in  the  liands 
of  the  said  defendant  Dunne  Investment  Com- 
pany, after  deducting  the  payments  actually 
duo  and  made  on  said  contract  between  said 
defendant  Dunne  Investment  Company  and 
Daniel  R  Condon  and  Charles  J.  McGlyna,  as 
hereinbefore  alleged  for  the  value  of  the  work 
and  materials  then  already  done  and  furnished, 
estimated  according  to  the  whole  contract  price, 
sufficient  money  to  pay  the  claim  and  lien  of 
plaintiff  herein." 

Whatever  of  Insuffldency  there  may  be  in 
these  averments  it  was  cured  by  snffident  al- 
legations In  other  complaints.  It  Is  further 
contended  that  the  dalm  as  aUowed  of  $2,- 
179.50  must  be  reduced  to  $1,714. 

It  appears  that  dalmant  had  a  apedfic  con> 
tract  for  materials  and  work  for  the  sped&c 
price  of  $3,166,  and  that  up '  to  July,  180a» 
when  the  work  on  the  building  was  atandon- 
ed,  the  materials  and  -  work  oC  -  claimant 
amounted  t«>  f2,179t,90  on  which  bo  pay- 
mefut  had  been  made  The  notice  of  lien  aet 
ont  the  coDtraot  as  afeove  stated^  and  that 
the  labor  and  materials  done  and  famished 
hnfler-  said  <oatr4ct  at  the  cessation  of  vork 
on  the  building  was  $2,179.00,  which  the  lien 
Btatea  was  tbe  reasonable  vahxe  "estimated 
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accorttng  to  tkt  muket  Tahie  Oiereof,  also 
measarect  according  to  aald  ooatract  prioft" 
It  amieared  that  after  abssdonmetit  claim- 
ant made  a  contract  wltb  Gbailea  6.  Wrlcbt 
to  coMpIete  the  ^ork  originally  contraobed 
for  bj  claimant,  but  at  an  Increaaed  aoupen- 
aatioa,  the  reason  fbr  which  was  foUy  ex- 
plained.  The  wttaeee  testified: 

"At  the  thnfe  of  maUns  out  his  claim  of  H«n 
of  3f2,l'lBJSO,  I  took  the  Mbm  flgnres  to  make 
that  item  fa  I  took  in  making  the  original  bid," 
•nd  '4hat  the  valne  of  the  materUla  already  in 
at  the  time  of  the  abandonmpnt,  baaed  npon  the 
contract  price,  was  |2,lTO.fiO." 

It  was  broagbt  ont  on  qroe»ex« wtnatlon 
of  the  witness  that,  It  he  had  flgnred  I9  mak- 
ing the  original  cootract  aa  he  explained 
-woald  hare  given  him  the  real  value  of  the 
Job.  "the  estimate  would  have  been  the  sum 
of  fl,01S.18,  but  I  made  a  contract  for  |3,- 
165 ;  that  the  value  of  each  Item  that  I  did 
wonld  be  the  proportion  that  I  estimated  it 
baaed  upon  the  proportion  of  $3,166  to  $4,- 
018.18."  Upon  this  testltuony  appellant  says 
that  he  "can  claim  only  *is°/«gig  of  the 
amount,  or  $1,714."  This  contention  Is  based 
upon  what  might  have  been,  and  not  on  what 
was  the  fact.  We  cannot  see  that  respond- 
ent's contract  with  Wright  to  complete  the 
work  agreed  upon  originally  cuts  any  figure. 
When  the  abandonment  occurred  respondent 
had  done  certain  work  and  furnished  certain 
materials  under  his  contract,  and,  as  was 
testified,  "all  of  these  materials  were  furnish- 
ed to  the  building  and  actually  used  in  the 
building,  and  that  all  the  labor  was  used  In 
preparing  the  materials  and  installing  them 
la  the  building,"  and  "that  there  were  no 
materials  on  the  ground  at  the  time  of  the 
abandonment  to  his  knowledge,  and  that 
none  of  the  materials  were  hauled  away  aft- 
er the  abandonment."  In  this  condition  of 
tlie  tacts  we  think  the  finding  of  the  eonrt 
supported. 

The  Berger  Manofactoriiig  Company. 

In  alleging  the  Talne  of  the  work  whldi 
had  been  done,  aa  stated  In  the  first  count, 
the  complaint.  It  is  claimed,  omitted  the  ele- 
ment of  proportion  to  the  contract  ^ce,  as 
also  the  amount  paid;  that  the  complaint  al- 
leged that  on  July  12,  1909,  the  contractors 
"ceased  the  constrtictlon  of  the  bulMlng  or 
structure,  and  never  thereafter  restmied  the 
construction  thereof,"  and  there  is  no  allega- 
tion of  completion.  But  It  was  alleged  that 
the  lien  was  filed  December  7,  1909,  more 
than  120  days  from  the  time  of  the  cessa- 
tion of  labot  as  alleged.  As  to  the  second 
count  in  this  complaint  tt  Is  claimed  that 
there  is  no  allegation  of  any  fond  as  Deqvixed 
hy  aeetloii  1200,  Code  of  CHrll  Procedure. 
These  svemientB  eC  the  complaint  as  to  the 
ftmd  were  not  challenged  tot  insafllciency. 
The  facts  as  we  have  seen  as  totlis  ceasation 
of  labor,  the  taUng  orer  of  tbe.  wosk  by  de- 
fmdaiit  aoon  tlieiealtex;  aad  the  oompletioa  ■. 


of  the  baildlng  axe  all  herebtbefore  pointed 
oat,  and,  as  we  imderstand  the  decisions,  all 
tlie  plalntilEB  may  have  ttae  benefit  of  tham. 

Tbe.  Veimoat  Marble  Company  Claim. 

[17}  It  is  daOned  that  the  first  cemnt  of 
the  omipiaint  does  not  state  a  cause  of  ao- 
tlon,  for  the  reasons  urged  to  the  complaint 
in  tbe  case  of  William  Cronan.  It  is  alse 
objected  to  the  seooad  count  of  the  complaint 
that  It  "does  not  allege  that  the  Hen  con- 
tained a  statement  Of  the  terms,  time  girea, 
and  oondltlonB  of  tbe  contract"  The  com- 
plabit  states  that  the  notice  of  lien  was  duly 
recorded,  giving  tbe  page  of  record,  and  the 
Hen  was  made  part  of  the  complaint,  and 
coDtained  a  full  statement  of  the  terms,  time 
given,  and  oonditioBS  ot  tke  contract,  and 
was  received  in  evidence.  It'ls  true  that  the 
complaint  does  Bot  set  forth  the  terms,  tiate 
given,  and  coitditlotfii  of  the  contract,  bnt 
it  referred  t»  Hie  notice -of  lien,  and  alleged 
tbat  it  contained  "a  cortect  statement  of  the 
demand  of  plaintiff  tot  said  labor  perfonn- 
ed  and  said  materials  fUmisbed  after  de- 
dncttng  all  Just  credits  and  offsets,"  and,  as 
remarked  abovst  the  lien  was  made  part  of 
the  eoittplalnt 

Appelant  relies  upon  Davis  v.  Treacy,  8 
Gel.  App.  S9S,  9T  Pac.  78.  Very  properly 
the  conrt'BSid  in  that  case:  "The  complaint 
Is  at  least  nnlqne."  It  was  held  Insnfflclent, 
on  demurrer,  to  state  a  cause  of  action,  be- 
caase  there  was  "absolutely  nothing  In  the 
complaint  to  show  what  plaintiff's  claim,  or 
'lien,'  as  he  styles  It,  filed  with  the  •  *  * 
recorder,  contained,  save  the  description  of 
the  property  sought  to  be  charged,  or  that  it 
contained  anything  save  such  descriptloa." 
It  does  not  appear  that  the  lien  was  made 
part  of  the  complaint,  and,  as  the  court  said, 
It  "utterly  falls  to  show  a  compliance  with 
tbe  provisions  of  section  1187,  0.  C.  P.,  and 
for  this  reason  falls  to  set  forth  a  cause  of 
action  for  the  fcvedosare  of  a  mechanics' 
or  laborers'  lien." 

In  tbe  present  case  there  was  no  demurrer 
to  the  complaint  T%e  only  objection  to  tbe 
lien  as  evidence  was  tbat  there  was  a  mate- 
rial variance  between  the  Iten  pleaded,  and 
that  the  lien  was  filed  too  late,  both  of  whieh 
objections'  were  properly  overruled.  It'  Is 
vMy  certain  that  no  prejudice  accrued  to  de- 
fendant from  the  alleged  omission  of  allega- 
tions in  ttae  complaint  and  on  the  evidence 
bnt  one  judgment  could  have  been  rendesed. 
We  think  secUon  475  of  the  Oods  of  OivU 
Procedure,:  framed  in  accordance  with  sesUon 
4V6,  Ari:.'.e,  of  the  Constitution,  should  apiAy 
in  this  ease.  See  Vallejo  &  Northern  R.  B. 
Oe.  ▼.  Beed  Orchard  Co.,  168  Cal.  545,  147 
Pac.  238. 

Aa  to  the  claims  qf .J.  P.  M.  PhllUps  u^ 
Bay  Oevelopmeot  Company  the  objections 
have  bemi  considered  In  other. caase.' 

[1».  14]  £tnally,  the  claim  oC  tbe  San  Fran- 
(dtco  Teaming  Company  Is  attacked;    Kirst 
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l)ecftase  the  comt)IaInt  does  not  contain  any 
allegation  of  abandonment.  Tbla  .Objection 
has  been  previously  noticed, and  It  ■waaishown 
that  other  complaints  contained  ample  allega- 
tions as  to  the  fact,  as  well  also  the  answers, 
and,  besides,  the  findings  are  clear  upon  the 
point  Second,  it  la  urged  that  the  ilea  does 
not  state  the  terms,  time  given,  or  conditions 
of  the  contract  as  shown  by  the  contract,  and 
there  is  a  material  variance  between  the  lien 
and  the  evidence,  citing  Oal.  P.  G.  €o.  v. 
Wentworth,  16  Cal.  App.  713.  118  Pac.  103, 
113.  The  Hen.  states  that  Gondon-McGlynn 
Company  "entered  into  a  contract  on  or 
about  the  Ist  day  of  December,  1008,  for  la- 
bor as  aforesaid,  sand  and  material  for  said 
building  with  said  San  Francisco  Teaming 
Company,  the  claimant  herein,  by  which  said 
labor.  Band,  and  material  were  furnished,  and 
tbe  following  la  a  statement  of  the  terms, 
time  given,  and  conditions  of  said  contract, 
to  wit:  Said  claimant  agreed  to  furnish  cer- 
tain labor,  sand,  and  material  for  qald 
building;  that  said  labor,  sand,  and  material 
were  to  be  paid  for  in  cash  upon  demand  at 
any  time  after  said  labor  had  been  performed 
and  at  any  time  after  said  sand  and  material 
had  been  delivered ;  that  said  sand  aiid  mate- 
rial were  delivered,"  etc.;  "that  the  total 
amount  of  the  claim  of  San  B^randsco  Team- 
ing Company  for  sand,  labor,  and  material 
furnUbed  as  aforesaid  is  $631.12 ;  that  $300 
has  been  paid  on  account  thereof;  and  that 
the  sum  of  $33102  is  still  due,  owing,"  eta 
The  lien  contained  no  statement  as  to  the 
price  to  be  paid  for  the  sand  or  materials 
except  as  above.  Ihe  points  made  are:  (1) 
That  the  evidence  showed  an  agreement  for 
sand  at  $1  per  load  and  teams  at  the  rul- 
ing market  rate,  and  hence  the  lien,  does  not 
contain  a  statement  of  tbe  terms  of  the  con- 
tract; (2)  the  variance  between  the  allega- 
tions of  tbe  lien  and  the  evidence  is  a  mate- 
rial one. 

Witness  Donaldson,  respondent's  bookkeeiv- 
er,  testified  that  there  was  an  agreement  to 
"snpidy  them  with  sand  at  $1  a  load ;  teams 
at  tbe  running  rate  that  was  in  existence 
at  that  time."  Later  in  bis  testimony  be 
corrected  tbe  above  statement,  and  testified 
that  be  knew  of  no  spedflc  price  agreed  upon, 
that  most  of  tbe  details  were  bandied 
through  him,  but  that  be  bad  no  recollection 
of  the  price  being  mentioned.  The  substance 
of  this  witness'  testimony  was  that  the  con- 
tractors verbally  as  needed  ordered  teams 
and  sand,  and  charges  were  made  "at  tbe 
running  rates" — the  "ordinary  market  run- 
ning rate."  Witness  Condon,  one  of  the  con- 
tractors, testified  that  he  did  not  remember 
that  there  was  a  written  contract  with  re- 
spondent, but  that  tbe  understanding  was 
verbal;  the  sand  was  to  be  delivered  "at  so 
much  a-  load,  depending  on  the  haul,  the  min- 
imum would  be  '$1  a  load" ;  that  there  was 
no  particular  agreement  as  to  the  price  the 
teams  w^re  to'  be  paid;  that  ihe  day  after 


baaling  a  statement  would  M  made*  and,  U 
the  price  "showM  too  high  a  prios.  It  was 
sent  back  for  imrrection" ;  tbe  price  payable 
for  sand  depended  upon  the  distanes  it  waa 
hanled,  and  the  teams  were  to  be  paid  "tbe 
current  t&te"  and  "$1  a  yaM  for  banliag  the 
sand  a  reasonable  dlstaAce"  The  hills  ttvm 
time  to  time  were  made  «nt<  as  we  nnder- 
stand  the  testimony,  "at  the  running  rates" 
for  tbe  saiid  and  teaming,  amounting  to 
$631.12,  of  which  $300  was  paid,; levring  a 
balance  of  $331.12.  We  think  it  fairly  infer- 
able from  the  testixnony  that  tbe  contract 
such  as  existed  was  an  implied  one,  and  that 
payment  was  to  foe  made  upon  tbe  perform- 
ance of  the  labor  or  delivery  of  the  sand, 
and  both  were  to  be  paid  at  "tbe  going  ratea" 
which  the  testimony  established.  The  real 
question  then  is:  Is  the  notice  of  lien  fatally 
defective  in  not  stating  the  terms  of  payment 
or  price  at  which  the  labor  was  to  be  done 
and  the  sand  to  be  furnished?  As  the  fkiets 
appear,  the  price  conid  not  have  been  stated, 
since  no  price  was  agreed  upon.  The  con- 
tractors simply  gave  orders  for  the  teams 
and  sand  as  required,  and  the  obligation  on 
their  part  was  such  as  the  law  would  imply. 
Such  .  an  implied  obligation  would  clearly 
arise  to  pay  on  delivery  or  performance  by 
respondent,  and  it  would  seem  to  us  that 
there  would  also  arise  an  implied  obligation 
to  pay  the  current  or  going  rates  for  the  la- 
bor or  materials  thus  furnished. 

In  the  case  of  Blanck  v.  Commonwealth  A. 
Corp.,  10  CaL  App.  720,  726,  127  Pac.  806,  It 
appeared  "in  some  instances  that  no  price 
was  agreed  upon,"  but,  as  it  appeared  that 
tbe  price  was  the  reasonable  value,  tbe  omla- 
sion  was  held  not  to  be  fatal.  There  is  in 
the  present  case  no  direct  and  specific  state- 
ment that  the  price  was  reasonable,  but  we 
think  when  labor  la  done  or  materials  fur- 
nished at  the  current  or  going  rates,  or,  in 
other  words,  the  market  rates,  it  may  be  as- 
sumed that  they  were  reasonable  In  absence 
of  any  evidence  to  the  contrary. 

Section  1187,  Code  of  Civil  Procedure,  ra- 
quires  of  the  lienor  that  he  make  a  state- 
ment In  the  notice  "of  the  terms,  time  given, 
and  conditions  of  his. contract."  The  notice 
gave  the  terms  as  cash,  and  as  to  the  time 
payment  waa  to  be  on  delivery  of  tbe  ma- 
terials or  performance  of  the  labor.  Full 
and  literal  compliance  with  the  statute  would 
have  required  a  statement  that  the  price 
to  be  paM  was  tbe  current  or  market  rate  at 
the  time  for  tbe  labor  and  materials.  But  aa, 
in  fftct,  this  is  what  was  claimed  and  wbat 
was  understood  by  the  parties,  and  would  be 
Implied  aa  the  contract  in  tbe  absence  of  a 
specific  agreement  otherwise,  we  are  unwiU- 
ing  to  bold  that  the  omission  in  the  notice 
was  fatal  to  Ita  vaildlty.  Banett-Hlcks  Oo. 
V.  Glas,  Bupra. 

The  UbD'  adjudged  In  favor  of  the  Santa 
Grtts  PorUaud  Cement  Company  for  tbe  snm 
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of  92,700^  Bboold  be  redoced  by  tbe  jnun  ot^ 
fZlS^i  otherwise  tbe  Jwdgmwut  is  affiemed. 


We  ooncur: 
pro  tem. 


BAKT,  J.;  ELLISON,  Judge 


PEOPUS  ez  rel.  WBBB,  Atty.  Gen.,  et  aL  t. 
MARSH.     (Civ.  1890.) 

(District  Court  of  AppmI,  Second  District, 
California.  May  11,  1916.  Rehearing  De- 
nied by  Satireme  Conrt  July  10,  1916.) 

I.  DiSTMCI      AND      PSOSICtlTINa      ATTOBNETB 

$=>2(5)  —  ResiQNATioN— When  Effsctivb. 
Under  PoL  Code,  {  906,  declaring  an  office 
Ticanc  npon  ttie  occupant's  resignation,  and 
eecdon  995,  requiring  a  county  officer's  resig- 
nation to  be  given  in  writing  to  the  board  of 
luperrlsors'  clerk,  hetd,  that  a  district  attor- 
ney's resignation  was  effe^Ts  when  dellvsred 
to  the  cleik,  notwithstanding  its  revocatioil  be- 
fore acceptance  by  the  board. 

[Ed.  Note. — Tot  other  cases,  see  District  and 
Proeecn  ting  Attorneys,  Cent.  Dig.  H  6,  7;  Dec. 
Dig.  «=>2(6).] 

2.  DiBTKtCT     AMD      PBOBBCUTIRO      ATTOBmCTB 

«=32(9   —   RESiaRAiioH— "FiUD"— What 

CoNanraTES. 
A  resignation  by  a  district  attorney,  stat- 
ing that  it  was  to  be  effective  when  filed  with 
the  clerk  of  the  board  of  8ni)ervisors,  is  filed 
when  delivered  to  the  clerk  and  received  by  him 
for  tbe  parpose  intended. 

[Eld.  Note. — ^For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  {I  8>  7;  Dec 
Dig.  «=»2§). 

For  other  definitions,  see  Words  and  Phrasss, 
First  and  Second  Series,  File.] 

3.  Officebs  «=»55(1)— Holding  Oveb— Au- 
THOMTT  TO  Pill  Vacancy. 

Pol.  Code,  f  879,  providing  tbat  officers 
must  continue  to  act,  after  their  term  bas  ex- 
pired, until  their  successors  are  (qualified,  does 
not  prevent  a  vacancy  from  existing  upon  the 
filing  of  a  resignation  which  may  be  at  Once 
filled  by  tbe  appointing  power. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.   Dig.    H   76-78,   80-84;    Dec.    Dig.   «=> 

Appeal  from  Superior  Court,  San  Dlego 
County ;  W.  A.  Sloaoe,  T.  L.  Lewis,  and  W. 
B.  Guy,  Judges. 

Proceeding  by  tbe  People  of  tbe  State  of 
California,  on  tbe  relation  of  U.  S.  Webb,  At- 
torney General,  and  D.  V.  Mahoney,  against 
Spencer  M.  Maraih,  to  determine  tba  title  to 
the  office  of  District  Attorney  of  San  Dlego 
County.  From  a  Judgment  for  defendant,  tbe 
relators  appeal.    AiSrmed. 

Henning  &  McGee,  of  San  Dlego,  for  ap- 
pdlants.  Lnce  A  Luce,  of  Saa  Dlego,  tax  re- 
qwndent. 

SHAW,  J.  Tbe  porpoM  «t  tbis  proceeding 
was  to  determine  tbe  title  to  the  office  of  dis- 
trict attorney  of  San  Dlego  county. 

It  appears  from  findings  of  tbe  court  .as  to 
vbUA  tbera  Is  no  controrersy:  Tbat  on  June 
22,  1919,  D.  v.  Maboney  was  tbe  duly  elect- 
ed, quallfled,  and  acting  district  attorney  of 
San  Diego  county;  that  on  said  date  be  signed 
and  delivered  to  O.  H.  Swallow,  a  member  of 
the  board  of  superviaon  of  said  county,  Ida 


resigoatloa  of  tbe  office  of  district  attorney, 
a  copy  of  wUch  document  is  as  follows: 

"Junf  22,  191S.  Xo  the  Honorable  Board  of 
Supervisors  of  the  County  of  San  Dlego,  State 
of  California— Gentlemen:  I  hereby  tender  to 
yoar  honorable  body  my  resignation  'from  the 
office  of  district  attom«y  of  the  county  of  San 
Die^o,  state  of  Califomia,  and  ask  that  the 
same  be  accepted  and  take  effect  on  the  filing  of 
this  my  resignation  with  the  clerk  of  the  board 
of  supervisors  of  the  county  of  San  Diego,  state 
of  California.  D.  V.  Mahoney,  District  Attor- 
ney of  the  County  of  San  Diego,  State  of  Cali- 
fornia." 

Tbat  at  about  7:30  o'clock  p.  m.  on  said 
June  22d,  Swallow  went  to  tbe  borne  of  B. 
Allen,  who  wu  a  deputy  county  clerk  and 
acting  clerk  of  tbe  board  of  supervisors,  to 
whom  be  delivered  said  resignation  so  re- 
ceived by  bim  from  Maboney,  upon  which 
said  Allen  at  the  time  indorsed  tbe  words: . 
"FUed  June  22,  1915,  J.  T.  BuUer,  Clerk,  By 
B.  Allen,  Deputy."  And  on  tbe  following 
morning,  June  23d,  upon  reaching  the  county 
clerk's  office  where  she  was  ^nployed  as  such 
d^uty,  she  delivered  the  document  to  J.  T. 
Butler,  county  clerk  and  ex  officio  clerk  of 
the  board  of  supervisors,  who  retained  tbe 
same  in  bia  custody  until  June  28,  1013,  at 
which  time  it  was  presented  to  a  special 
meeting  of  the  board  of  supervisors  duly  con- 
vened pursuant  to  a  call  therefor,  notice  of 
which  as  served  stated  that  It  was  "for  the 
purpose  of  considering  and  accepting  the  res- 
ignation of  D.  V.  Maboney  as  district  attor- 
ney and.  If  accepted,  appointing  bis  succes- 
sor"; at  which  time,  all  the  members  of  tbe 
board  being  present,  the  resignation  of  Ma- 
boney was  accepted,  and  the  respondeut, 
Spencer  M.  Marsh,  was  elected  to  fill  tbe  va- 
cancy. At  this  meeting  of  the  board  of  su- 
pervisors so  held  on  June  28th,  and  before  the 
board  bad  taken  any  action  with  regard  to 
said  resignation  or  the  election  of  Marah  to 
fill  the  vacancy,  Mahoney  caused  to  be  served 
on  tbe  board  and  each  member  thereof  a 
written  notice  of  revocation,  stating  therein 
tbat  be  withdrew  and  recalled  the  resigna- 
tion theretofore  tendered.  In  addition  to 
these  facta  as  to  which,  as  stated,  there  was 
no  controversy,  tbe  court  upon-  conflicting 
evidence,  ample  in  tendency,  however,  to  sup- 
port tbe  same,  found  tbat  tbe  delivery  of  said 
resignation  by  Swallow  to  the  clerk  and  tbe 
filing  thereof  was  in  obedience  to  the  in- 
structions of  Mahoney  given  to  Swallow 
when  the  document  was  delivered  to  him, 
and  tbat  at  the  time  Mahoney  was  mentally 
competent  and  well  knew  the  purport  and 
effect  of  tbe  same  and  intended  the  resigna- 
tion to  go  Into  efTect  according  to  the  terms 
thereof.  As  a  conclusion  of  law,  tbe  court 
found  in  effe^  that  the  resignation  was  duly 
made  to  the  clerk  of  tbe  board  of  supervisors 
of  said  county  and  became  effective  on  June 
23,  1915,  by  reason  of  which  a  vacancy  Exist- 
ed in  the  olhce  of  district  attorney  of  said 
county;   that  Spencer  M.   Marsh  was  duly 
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el^ed  to  dn  the  vacnncy  on  June  28;  1915, 
on  which  date  he  was  and  erer  since  has 
been  entitle  to  said  office  by  virtue  of  said 
election. 

Judgment  followed  for  the  respondent, 
from  which  the  relator  appeals. 

[1]  Appellant's  chief  contention  Is  that  the 
question  presented  must,  under  section  4^68 
of  the  Political  Code,  be  determined  by  ap- 
plying the  common-law  rule  which  denied  the 
right  of  a  public  officer  to  resign  his  office 
without  the  consent  of  the  appointing  power 
manifested  by  an  express  acceptance  of  the 
resignation  or  In  some  other  mode  equally 
significant  of  Its  Ihtention  so  to  do  (Mechem 
on  Public  Officers,  {  414;  Throop  on  Public 
Officers,  I  409;  Edwards  v.  United  States,  103 
T7.  S.  471,  26  L.  Ed.  314;  Helter  t.  Durrell,  61 
Ohio  St  74,  36  N.  E.  94S,  23  L.  R.  A.  681) ; 
and.  If  this  be  true,  it  follows,  says  appel- 
lant, there  was  no  vacancy,  since,  before  the 
resignation  was  accepted,  Maboney,  as  he 
had  a  right  to  do  (People  v.  Porter,  6  Cal. 
26;  People  v.  Board  of  Police,  26  Barb.  [N. 
Y.]  487;  State  v.  Murphy,  30  Nev.  409,  97 
Pac.  391,  720,  18  L.  R.  A.  [N.  S.]  1210),  re- 
called and  withdrew  his  letter  of  resignation. 
Section  4468  of  the  Political  Code,  however, 
declares  the  common  law  to  be  the  rule  of 
decision  only  In  those  cases  where  It  Is  not 
repugnant  to  or  Inconsistent  with  the  Con- 
stitution of  the  United  States  or  Constitu- 
tion or  laws  of  this  state.  Conceding  the 
common-law  rule  as  stated,  which  it  may  be 
noted  was  based  upon  a  theory  not  in  har- 
mony with  but  entirely  at  variance  with  the 
modern  idea  which  prevails  as  to  a  public 
office,  and'  conceding  also,  where  acceptance 
is  necessary  to  render  the  resignation  effect- 
ive, the  right  of  a  public  officer  who  has  ten- 
dered his  resignation  to  recall  it  at  any  time 
before  it  is  accepted,  we  are  nevertheless  of 
the  opinion  that  such  rule  has  been  abrogat- 
ed in  this  state  by  statutory  provisions. 
Webster  defines  the  word  "resign,"  "to  give 
up  an  office  or  trust";  and  defines  "resigna- 
tion" as  being  "the  act  of  resigning  or  giving 
up,  as  a  claim,  possession  or  position."  Sec- 
tion 996  of  tlie  Political  Code  declares  that: 
"An  office  becomes  vacant  on  the  happening 
of  either  of  the  following  events  before  the  ex- 
piration of  the  term:  (1)  The  death  of  the 
incumbent.  (2)  *  *  *  (3)  Uis  resignation. 
•    •    • » 

Now,  since  resignation  means,  as  stated, 
the  act  of  giving  up  a  claim,  possession,  or 
position,  it  seems  to  clearly  follow,  under 
this  provision  of  the  statute,  that  a  vacancy 
arises  when  the  incumbent  resigns  in  the 
mode  provided  by  law,  subject  of  course  to 
the  terms  contained  in  the  letter  of  resigna- 
tion. Section  995  of  the  Political  Code  de- 
clares the  mode  In  which  a  public  officer  may 
resign  his  office,  namely,  that  It  must  be  In 
writing,  and,  if  the  incumbent  be  a  county 
officer  not  commissioned  by  the  Governor, 
that  it  shall  be  made  to  the  clerk  of  the 
board  of  snpervlson.    In  the  case  at  bar  It 


was  In  writing,  and  iloce  It  was,  as  lAtended 
to  be  by  appellant,  deUvesed  to  and  ffied  with 
the  derk  of  the  board  of  supervisors,  it  was 
made  in  full  compliance  with  ttie  statute. 
We  are  aware  that  authorities  may  be  found 
which  appear  in  conflict  with  this  conclusion. 
Reference  to  them,  however,  shows  they  were 
based  upon  the  finding;  of  the  court  that  no 
statute  existed  upon  the  subject  changing 
the  common-law  rule,  such  as  Edwards  v. 
United  States,  supra,  a  Michigan  case,  where 
it  was  held  the  common-law  rule  prevails. 
The  case  of  State  ex  rel.  Royse  v.  Superior 
Court  of  Kitsap  County,  decided  Iqr  the  Su- 
preme Court  of  Washington,  46  Wash.  681, 
91  Pac.  4,  Involved  a  statute  Identical  with 
section  996,  Political  Code,  of  this  state,  un- 
der which  the  court,  after  reviewing  the  au- 
thorities from  a  number  of  states,  held  that 
the  .common-law  rule  prevailed  in  that  state. 
After  referring  to  section  154S  of  the  Waab- 
Ington  Code  (Balllnger's  Ann.  Codes  &  St.) 
corresponding  with  said  section  966  of  our 
Code,  the  court  told: 

"We  see  nothing  la  the  above  which  changes 
the  common-law  rule.  It  is  true  it  is  declared 
that  an  office  shall  become  vacant  upon  the  res- 
ignation of  the  incumbent,  hut  nothing  it  said 
ahout  the  method  of  effecting  a  reiignotion. 
(Italics  ours.)  The  silence  of  the  statute  in 
that  regard  should  be  construed  to  mean  that 
the  established  common-law  method  still  ob- 
tains." 

It  will  be  noted  that  our  statute,  section 
995,  Political  Code,  In  express  terms  declares 
the  method  of  effecting  a  resignation  which, 
acccmllng  to  the  Supreme  Court  of  Washing- 
ton, was  wanting  in  the  laws  of  that  state. 
A  number  of  authorities  are  cited  by  respond- 
Mit  in  support  of  t-he  contention  that  the  ac- 
ceptance of  a  reslgaatlon  Is  not  necessary 
to  create  a  vacancy,  but  that  the  vacancy  Is 
created  by  the  act  of  the  public  officer  by 
delivering  bis  written  resignation  to  the  ap- 
pointing power  or  official  authorized  by  law 
to  receive  the  same  for  such  depositary. 
Among  the  early  cases  so  holding  Is  that  of 
People  V.  Porter,  6  Cal.  26,  where  It  Is  said: 
"The  tenure  of  an  office  does  not  depend  upon 
the  will  of  the  executive,  bat  of  the  incainbent. 
*  *  *  lliere  can  be  no  doubt  that  a  civil  of- 
ficer has  a  riglit  to  resign  his  office  at  pleasure, 
and  it  is  not  in  the  power  of  the  executive  to 
compel  him  to  remain  in  office.    *    •    •  •• 

Notwithstanding  the  fact  tiiat  this  case 
has  been  frequently  accepted  by  the  oourts 
of  other  states  as  an  authority  in  support  of 
the  proposition,  It  is  claimed,  not  without 
ground  therefor,  that  what  was  there  said 
upon  the  subject  was  not  necessary  to  a  de- 
termination of  the  case,  and  ttaerefore  dic- 
tum. In  a  Wisconsin  case  (State  r.  Koteckl, 
165  Wis.  66,  144  N.  W.  200),  where  tt  was 
c<mtended  that  a  resignation  wlthoat  an  &c 
ceptance  does  not  vecete  an  office,  the  court, 
after  stating  that  counsel  for  defendant  cites 
many  cases  holding-  the  contrary,  continues: 

"Fortunately,  section  062,  Stats.  1911,  settles 
the  conttvversy.  It  piovidea:  'Bvery  office  shall 
become  vacant  on  the  happening  of  either  of 
the  foUowing  sventa:    (1)  /Rie  deatii  (tf  the  in- 
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eombent.  <2)  Hia  reaiCBatioli.'  •  *  •  So  it 
mast  be  bdd  that  npon  the  filing  of  the  resigna- 
tion of  the  relator  the  office  was  Tacated." 

Our  ooncIOBion  is  based,  not  upon  the  an- 
thorltlea,  concededly  confilctlug,  bearing  npon 
tfae  qnestion,  bat  npon  the  fact,  aa  declared 
in  aecticxi  4  of  the  Civil  Code,  that: 

"^he  Code  (lectiona  996  and  996,  Political 
Code)  establishes  the  law  of  this  state  respect- 
ing the  subjects  to  which  it  relates,  and  its  pro- 
visions are  to  t>e  liberally  construed  with  a 
to  effect  its  objects." 


Thus  constmed,  we  entertain  no  donbt  that 
the  provisions  referred  to  gave  appellant  "the 
prirllege  of  resignation  aa  an  absolute  right, 
without  any  restrictions"  (State  v.  Murphy, 
30  Nev.  409,  97  Pac.  391,  720,  18  L.  K.  A. 
[N.  S.]  1210),  and  his  resignation  delivered 
to  the  officer  designated  (by  law)  to  receive 
it,  he  having  no  duty  to  perfwm  in  supply- 
ing a  successor,  the  mere  receipt  thereof  by 
sncb  officer  rendered  it  effective  and  created 
a  vacancy  In  the  office  as  intended  by  hlin, 
immediately  npon  being  filed  with,  that  Is, 
delivered  ta  the  clerk  of  the  board  of  snper- 
Tisora,  which  occurred  several  days  before 
the  time  of  the  recall  and  withdrawal  there- 
of. U.  S.  V.  Justices  of  lAuderdale  CSounty 
(C.  C.)  10  Fed.  460,  and  cases  dted. 

AcGordlng  to  our  view  of  the  case,  It  Is 
imnecessaTy  to  further  review  and  distin- 
guish the  authorities  cited  by  the  respective 
parties  as  bearing  upon  the  projKisitlon  sub- 
mitted. Necessarily  they  involve  the  stat- 
utes of  the  states  in  which  the  cases  arose. 

12]  By  Its  terms  the  resignation  was  to 
take  effect  upon  being  filed,  with  the  clerk. 
No  express  provision  is  made  in  the  law  pro- 
viding that  a  letter  of  resignation  shall  be 
filed  ;  but,  like  documents  which  are  required 
to  be  filed,  the  delivery  thereof  to  the  clerk 
of  the  board  of  supervisors,  he  being  the  of- 
ficer designated  by  section  995  of  the  Politi- 
cal Code  to  whom  the  resignation  should  be 
made,  constituted  the  filing  thereof.  In  prac- 
tice the  filing  of  a  document,  so  far  as  con- 
cerns the  act  of  the  party,  consists  simply  In 
placing  the  paper  in  the  hands  of  the  clerk 
to  be  preserved  and  kept  by  him  in  his  of- 
ficial custody  as  an  archive  or  record  of 
wbit^  bis  office  is  the  repository,  s-ubject  to 
such  use  and  reference  thereto  as  the  nature 
of  the  document  contemplates.  While  it  is 
nsnal  for  the  clerk  to  indorse  such  document, 
^ving  the  date  of  its  delivery,  such  file 
marks  are  but  evidence  of  the  fact  of  such 
delivery.  In  Tregambo  v.  CcHnanche  M.  and 
U.  Co.,  57  Cal.  SOI,  it  is  said: 

"A  paper  in  a  case  is  said  to  be  filed  when  it 
is  ddlvrnd  to  tjie  clerk  and  received  by  him, 
to  be  kq>t  with  tlie  papers  in  the  cause.  •  *  * 
llliiig  a  paper  consists  ui  presenting  it  at  the 
proper  office,  and  leaving  it  there,  deposited 
wita  the  papers  In  snch  office." 

And  In  Edwards  v.  aiand,  121  dd.  aS4. 
63  Pac:  7M,  it  Is  said: 
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"An  instrument  is  'filed'  for  record  when  it  is 
deposited  in  the  proper  office,  with  a  person  in 
charge   thereof,   with  directions   to   record  it." 

Here,  there  was  no  cause,  and  hence  no 
other  papers;  nor  is  there  any  provision  re- 
quiring the  resignation  to  be  recorded. 
Hence  the  filing  was  complete  when  it  was 
delivered  to  the  proper  officer  and  by  him 
received  for  the  purpose  for  which  it  was  in- 
tended. Neither  is  the  alleged  fact  that  the 
clerk,  for  purposes  of  his  own,  suppressed 
information  that  Mahoney  had  resigned,  nor 
the  fact  that  three  members  of  the  board  of 
supervisors  in  calling  the  special  meeting 
stated  that  it  was  for  the  purpose  of  accept- 
ing Mahoney's  resignation,  of  any  weight  in 
determining  the  question,  since,  under  the 
foregoing  views,  it  is  obvious  that  neither 
the  derk  by  his  acts,  nor  the  board  of  super- 
visors, could  compel  the  incumbent  to  retain 
the  office  against  his  will. 

[3]  Appellant  cites  section  879  of  the  Polit- 
ical Code,  declaring  that  *'every  officer  must 
continue  to  discharge  the  duties  of  his  of- 
fice, although  his  term  has  expired,  until 
his  snccessor  has  qualified,"  and,  basing  his 
argument  thereon,  insists  there  could  Iw  no 
vacancy,  since  under  the  provisions  of  this 
section  appellant  was  required  to  continue  in 
oiBce  until  bis  successor  was  qualified.  As 
well  suggested  by  the  trial  Judge: 

"Counsel's  argument  would  lead  to  the  con- 
clusion tliat  there  oould  be  no  vacancy  until  a 
successor  was  appointed,  and  there  could  be  no 
successor  appointed  until  there  was  a  vacancy." 

While  there  appears  to  be  a  conflict  of  au- 
tliority  as  to  whether  sudi  provision  as  that 
contained  in  section  879  is  applicable  in  the 
case  of  a  resignation  of  a  public  officer  where, 
to  complete  the  same,  no  acceptance  thereof 
Is  required,  the  decisions  of  our  own  Supreme 
Court  seem  to  Justify  the  conclusion  that  the 
provision  applies'  not  only  to  one  whose  term 
has  expired,  but  as  well  where  the  incum- 
bency is  ended  by  resignation ;  the  continu- 
ance in  office  being  regarded  as  temporary, 
or,  as  stated  in  People  v.  Ward,  107  Cal.  236, 
40  Pac.  538: 

"He  is  a  makeshift  merely,  locum  tenens,  tem- 
porarily filling  a  public  office  which  it  is  inex- 
pedient to  permit  to  stand  without  an  incum- 
bent." 

To  the  same  effect  is  People  t.  Nye,  9  Cal. 
App.  148,  98  Pac.  241. 

Hence,  conceding  that  one  who  has  tender- 
ed his  resignation  in  the  mode  pre8cril>ed  by 
statute  to  take  effect  immediately,  or,  as 
here,  upon  the  delivery  of  the  document  to 
the  clerk,  may  nevertheless  hold  over  until 
his  successor  is  appointed,  such  fact  is  not 
inconsistent  with  the  theory  that  a  vacancy 
exists  in  the  office  to  be  filled  by  the  ap- 
pointing power. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 

W«  CDDcnr:    OONRBT,  p.  J.  ;  JAMB8,  J. 
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CROWLEY  V.   SAVINGS  UNION  BANK  ft 
TRUST  CO.     (Civ.  1477.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. May  23,  1916.  Rehearing  Denied 
by  Supreme  Court  July  20,  1916.) 

1.  Husband  and  Wife  «=>47(1)— Contbaot 
and  conveyanck— statt7te. 

By  Civ.  Code,  §  158,  either  husband  or  wife 
may  enter  into  any  engagement  or  transaction 
with  the  other  respecting  property  which  they 
might  if  unmarried,  and  a  husoand  may  convey 
realty  or  personalty  to  his  wife. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.   U  232,  234,  237,  239-241; 
Dec.  Dig.  <g=>47(l).J 

2.  Husband  and  Wife  «=262(2)  —  Wira's 
iNi'EREST  IN  Investment — Stattttes. 

Under  Civ.  Code,  §  686,  providing  that  eivery 
interest  created  in  favor  of  several  persons  in 
tbeir  own  right  is  an  interest  in  common,  and 
section  164,  providing  that  whenever  property  is 
conveyed  to  a  married  woman  by  Instrument  in 
writing  the  presumption  is  that  the  title  is 
thereby  vested  in  her  as  her  separate  property, 
and  that  when  property  is  conveyed  to  a  married 
woman  and  her  husband  the  presumption  is  that 
the  married  woman  takea  as  tenant  in  common, 
where  a  hnsbandj  with  consent  of  his  wife,  drew 
money  from  their  joint  savings  banic  account 
with  a  mutual  understanding  that  the  wife  had 
the  same  interest  in  the  money  as  he  did,  which 
understanding  found  expression  in  the  notes  re- 
ceived by  him  for  the  loan  of  the  money  to  a 
third  person,  which  were  made  payable  to  both 
his  wife's  order  and  his  own,  wnether  the  hus- 
band intended  to  transmute  the  money  into  sep 
arate  or  commnnity  property  was  immaterial; 
there  being  a  presumption  that  the  wife's  inter- 
est in  the  investment  was  that  of  a  tenant  in 
common. 

Ed.  Note. — For  other  cases,  see  Husband  and 
"e.  Cent  Dig.  {  914;    Dec.  Dig.  <e=>262(2).] 

8.  Husband  and  Wife  «:s»188(l)  —  Tenancy 
in  Couuon  of  Notes— Sufficiency  of  Evi- 
dence. 
In  a  widow's  action  against  a  savings  bank 
to  obtain  a  decree  adjudging  her  to  be  the  own- 
er of  an  undivided  one-half  interest  in  notes  and 
mortgages,  evidence   held  sufficient  to   support 
findings  tliat  plaintiff  was  the  owner  of  such  an 
interest  as  her  separate  property ;   the  bank,  as 
executor  of   her  deceased  husband,   being   the 
owner  of  a  like  interest. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  eg  487,  493;    Dec.  Dig.  <&=> 
188(1).] 

4.  Appeal  and  Ebbob  €=>1170(1)— HAB)ci.Esa 
Ebbob— Evidence. 
Under  Const  art  6,  {  4%,  and  Code  Civ. 
Proc.  i  475,  providing  that  judgment  shall  not 
be  reversed  for  harmless  error,  in  a  widow's  ac- 
tion for  a  decree  adjudging  her  to  be  the  owner  of 
an  undivided  one-half  interest  in  notes  and  mort- 
gages, where  it  appeared,  without  contradic- 
tion, that  the  money,  which  was  the  considera- 
tion for  the  loans,  was  impressed  with  the  char- 
acter of  joint  ownership  by  the  contract  under 
which  it  was  deposited  with  defendant  bank  by 
the  widow  and  her  deceased  husband,  that  the 
widow  consented  to  its  being  drawn  out  and 
loaned,  etc.,  error  allowing  her  to  testify  to  her 
husband's  declaration  that  the  money  belonged 
to  her  as  much  as  to  him  was  not  ground  for 
reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^rror.  Cent  Dis.  «    ' —      -"        -        "  " 
Doc.  Dig.  <S=»1170(1).] 
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Appeal  from  Saperlor  Court,  City  and 
County  of  Saa  Francisco;  F.  H,  Dunne, 
Judge. 

Action  by  Katberlne  S.  Crowley  against 
the  Savings  Union  Bank  ft  Trust  Company, 
Individually,  as  executor  of  the  last  will  and 
testament  of  Timothy  J.  Crowley,  deceased, 
and  as  trustee  under  the  last  will  of  the  de- 
cedent. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.     Judgment  affirmed. 

W.  H.  Chapman  and  Sullivan  ft  Sulilvan 
and  Theo.  J.  Roche,  all  of  San  Francisco, 
for  appellants.  O'Gara  &  De  Martini  and 
Bert  Schlesluger,  all  of  San  Francisco,  for 
respondent 

CHIPMAK,  P.  J.  The  action  was  brought 
to  obtain  a  decree  adjudging  plaintiff  to  be 
the  owner  of  an  undivided  one-half  Interest 
in  two  certain  promissory  notes  and  mort- 
gages and  directing  the  sale  of  said  notes 
and  mortgages  and  the  payment  to  plaintiff 
of  one-half  of  the  proceeds  of  said  sale  and 
one-half  of  all  interest  collected  and  to  be 
collected.  The  promissory  notes,  the  sub- 
ject of  the  action,  were  as  follows:  A.  note 
of  date  February  29,  1912,  executed  by  Her- 
man D.  Hogrefe  and  Bertha  L.  Hogrefe,  for 
the  sum  of  $15,000,  payable  to  the  order  of 
T.  J.  Crowley  and  Catherine  Crowley,  secur- 
ed by  mortgage  on  real  estate.  Also,  a  note 
of  date  July  16,  1912,  executed  by  J.  B.  Bo- 
carde  Drayage  Company,  a  corporation,  for 
the  sum  of  $18,000,  payable  to  the  order  of 
T.  J.  Crowley  and  Katherlne  S.  Crowley,  se- 
cured by  mortgage  on  real  estate. 

Subsequently  fo  the  commencement  of  the 
action,  as  appears  by  a  supplemental  com- 
plaint,' there  was  paid  on  the  Hogrefe  note 
the  sum  of  $14,000  to  defendant  Savings 
Union  Bank  &  Trust  Company  in  its  individ- 
ual capacity,  of  which  sum  one-half  was  paid 
to  defendant  Savings  Union  Bank  ft  Trust 
Company  as  executor  of  the  last  will  of  Tim- 
othy J.  Crowley,  deceased.  The  balance, 
$7,000,  was  retained  by  it  to  await  the  de- 
termination of  the  ownership  thereof  by  the 
court 

On  January  6,  1909,  T.  J.  Crowley  and 
Katherlne  Crowley  opened  an  account  with 
the  San  Francisco  Savings  Union  designated 
as  No.  131260.  This  corporation  afterwards 
changed  its  name  to  Savings  Union  Bank  & 
Trust  Company,  but  the  account  continued 
under  the  same  number.  The  account  atiove 
referred  to  was  opened  pursuant  to  the  fol- 
lowing contract: 

"San  Francisco,  Oal.,  Jany.  6,  1909. 

"To  the  San  Francisco  Savings  Union:  All 
moneys  now  on  deposit  or  at  any  time  hereaft- 
er deposited  by  or  for  us  or  either  of  us,  to  the 
credit  of  Timothy  J.  Crowley  or  Katherlne, 
wife,  ordy.  deposit  account  No.  131260,  with  the 
dividends  thereon  and  accumulations  thereof, 
are,  and  shall  be,  the  joint  property  (with  right 
of  survivorship)  of  the  undersigned,  and  are  pay- 
able to  us  or  either  of  us,  or  to  tbe  survivor  ol 
us,  or  to  the  executors,  administrators  or  as- 
signs of  such  survivor,  without  reference  to  tht 
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oripnal  ownership  of  snch  moneys,  the  act  of 
■0  depositing  aaid  monoTS,  being  absolute  termi- 
nation of  any  original  ownership  thereof;  and 
are  subject  to  all  national  and  state  laws,  kot- 
erninfi;  anch  moneys,  now  or  hereafter  in  force. 
"This  account  may  be  terminated  at  any  time 
by  tlie  board  of  dtrectora  of  said  San  Francisco 
Savings  Union ;  and  the  opening  of  this  account 
is  sufficient  and  complete  evidence  of  the  accept- 
ance and  ratification  by  said  San  Francisco  Sav- 
ings Union  of  the  terms  of  deposit  herein  set 
forth,  without  other  or  further  action  on  its 
part- 

"[Signed]  T.  J.  Crowley, 

'Catherine  Crowley." 

Thifl  contract  remained  wltb  the  bank 
from  the  day  of  Its  date  until  the  action  was 
tried,  and  under  Its  provisions  large  and 
small  sums  of  money  were  deposited  with 
the  bank  to  this  account,  and  both  Mr.  and 
Urs.  Crowley  Individually  withdrew  money 
as  required  by  either  or  both  from  time  to 
time  antU  Mr.  Crowley's  death,  January  21, 
1913.  The  facta  in  connection  with  the  exe- 
cntlon  of  tbls  contract  and  the  view  this 
court  entertains  of  Its  purpose  and  the  in- 
tention of  the  parties  in  executing  it  were 
fully  discussed  In  the  actlcm  bearing  like 
title  to  the  present  action  and  numbered  Civ- 
il Na  1476,  decided  March  16,  1916.  Crow- 
ley r.  Savings  Bank  &  Trust  Co.,  157  Pac. 
S16.  In  that  action  the  question  Involved 
was  as  to  the  ownership  of  the  balance  of 
the  fund  remaining  on  deposit  to  this  ac- 
count at  tbe  death  of  Mr.  Crowley,  and  we 
held  that  this  balance  passed  to  Mrs.  Crow- 
ley by  rigbt  of  surylvorship.  We  also  held 
that  tile  declarations  found  In  the  will  of 
Mr.  Crowley  were  inadmissible  as  evidence 
of  an  Intention  other  than  that  expressed  In 
the  deposit  agreement.  These  qnestions  we 
regard  as  settled  and  need  not  be  considered 
in  this  opinion. 

The  case  now  here  calls  for  a  decision  as 
to  whether  or  not  Mrs.  Crowley  is  entitled  to 
a  one-half  Interest  in  the  promissory  notes 
or  their  proceeds  above  referred  to.  The 
facts  upon  which  she  rested  her  claim  there- 
to are  briefly  as  follows:  When  the  Hogrefe 
note  was  executed  there  stood  to  the  credit 
of  tbls  Joint  account  the  sum  of  137,241.63. 
For  some  reason  not  appearing,  but  for  tem- 
porary purposes,  the  Crowleys  Jointly  gave 
their  one  day  promissory  note  to  the  bank 
for  $15,000  and,  as  the  transcript  shows, 
transferred  to  the  credit  of  the  cashier  of 
the  Savings  Union  &  Trust  Company  $15,000 
from  our  term  deposit  No.  131260,  with  the 
agreement  that  upon  payment  of  said  note, 
according  to  its  tenor  said  amount  shall  be 
retransferred  to  our  said  deposit  account." 
This  amount  was  loaned  to  Hogrefe,  and  he 
and  his  wife  executed  and  delivered  their 
note  payable  to  the  order  of  Mt.  and  Mrs. 
Crowley.  Five  days  later  a  deposit  was 
made  to  tbls  Joint  account,  and  the  bank 
letransferred  to  that  account  |15,000  and 
canceled  tbe  Crowley  note. 

The  money  for  the  Bocarde  Drayage  Com* 
pany  note  was  drawn  from  the  said  joint  ac- 
count, as  was  stipulated,  "upon  checks  sign- 


ed by  Timothy  J.  Crowley  alone,  tmt  that 
said  moneys  were  so  withdrawn  with  the 
consent  of  said  Katherlne  Crowley."  Both 
notes,  as  above  stated,  were  made  payable 
to  Timothy  J.  Crowley  and  one  to  Catherine 
Crowley  and  the  other  to  Katherlne  Crow- 
ley or  order  and  so  remained  until  Mr.  Crow- 
ley's death.  They  were  kept  In  his  safe  de- 
posit box  to  which  Mrs.  Crowley  had  a  key. 
She  testified  that  she  was  consulted  by  her 
husband  as  to  the  advisability  of  making  the 
loans  and  consented  thereto;  that  he  told 
her  she  "had  Just  as  much  right  to  know 
where  the  money  was  as  he  bad,  and  he 
wanted  me  to  be  pleased;  •  •  •  that  It 
was  the  Joint  money;  that  It  belonged  to 
me  as  much  as  It  did  to  blm.  Q.  Did  yon 
read  the  note  (referring  to  the  $18,000  note)? 
A.  Yes,  sir.  Q.  Where  was  the  property  that 
you  Inspected?  A.  On  Bryant;  Bryant  and 
White  Place.  I  accompanied  my  husband  at 
that  time.  Q.  Did  Mr.  Crowley  tell  you  that 
there  were  mortgages  made  to  secure  tbe 
payment  of  the  notes?  A.  Yes,  sir.  Tbe 
notes  were  put  in  the  safe  deposit  box  to 
which  I  had  access.  At  aU  times  I  knew 
that  both  of  these  notes  were  made  payable 
to  me  and  my  husband."  Defendants  object- 
ed to  "any  declaration  which  passed  between 
the  lady  and  her  husband  during  the  exist- 
ence of  the  marriage  relation  as  privileged"' 
under  section  1881,  Code  of  Civil  Procednre. 
The*  court  overruled  the  objection,  and  this 
Is  the  only  alleged  error  occurring  at  the 
trial  in  the  admission  or  rejection  of  testi- 
mony and  the  only  ruling  to  which  objection 
is  made  except  in  refusing  to  admit  the 
Crowley  will  In  evidence. 

Upon  the  principal  question  in  the  case, 
the  court  made  the  following  findings  of 
fact: 

"(1)  That  prior  to  and  at  the  time  of  the  death 
of  Timothy  Jay  Crowley,  plaintiff  Katherlne  S. 
Crowley  and  Timothy  Jay  Crowley  were  the 
owners,  as  tenants  in  common,  of  these  two  cer- 
tain notes  and  mortgages  that  are  described  in 
the  complaint  in  the  above-entitled  action;  and 
each  of  them  was  the  owner  of  an  nndivided  one- 
half  of  said  two  notes  and  mortgages  as  her  and 
his  separate  property  respectively.  That,  since 
the  death  of  said  Timothy  Jay  Crowley,  plaintiff 
has  been  and  now  is  the  owner  of  the  undivided 
one-half  of  said  two  notes  and  mortgages  as 
her  separate  property;  and  said  Savings  Union 
Bank  &  Trust  Company,  as  trustee  under  the 
last  will  and  testament  of  said  Timothy  Jay 
Crowley,  deceased,  has  been  and  now  is  the  own- 
er of  the  other  undivided  one-half  of  said  two 
notes  and  mortgages,  to  wit,  the  undivided  one- 
half  of  said  two  notes  and  mortgages  held  by 
said  Timothy  Jay  Crowley  in  his  lifetime. 
•  •  •  (8)  That  at  the  time  of  his  death  said 
l^mothy  Jay  Crowley  was  not  and  prior  there- 
to had  not  been  the  owner  of  both  or  either,  or 
any  of  the  notes  and  mortgages  described  in  the 
complaint  as  his  separate  property  and  estate, 
or  otherwise.  That  said  Timothy  Jay  Crowley 
at  no  time  was  the  owner  of  any  interest  in  said 
notes  and  mortgages  except  an  undivided  one- 
half  interest  in  and  to  eacb  of  said  notes  and 
mortgages,  as  his  separate  property  and  estate. 
That  defendant  Savings  Union  Bank  &  Trust 
Company,  as  executor  of  the  last  will  and  testa- 
ment of  Timothy  Jay  Crowley,  deceased,  is  en- 
titled to  the  possession  of  aaid  notes  and  mort- 


Digitized  by 


Google 


196 


1S9  PACIFIC  REPOBTER 


(CaL 


gages  as  cotenant  tbereof  with  plaintUF  and  not 
otherwise." 

By  its  Judgment  the  coart  awarded  plain- 
tiff the  relief  prayed  for,  except  that  it  was 
adjudged  to  the  beat  interests  of  the  parties 
"not  to  order  a  sale  of  said  promissory  notes 
and  mortgages  or  either  of  them  at  the  pres- 
ent time,  but  to  allow  the  parties  to  proceed 
to  collect  said  notes  and  mortgages  by  snit 
or  otherwise,  reserving  in  this  court  fuU 
power  to  appoint  a  referee  and  to  order  a 
sale  and  a  division  of  the  proceeds  thereof 
according  to  the  interests  of  the  parties  as 
determined  In  this  action  whenever  it  shall 
be  made  to  appear  that  a  sale  of  said  notes 
and  mortgages  or  any  of  them  would  pro- 
mote the  interests  of  the  parties."  The  ai>- 
peal  is  from  this  Judgment. 

Had  Mr.  Crowley  drawn  out  the  money  on 
his  own  Initiative  and  loaned  It  to  his  own 
account,  taking  the  notes  to  himself  or  order, 
a  question  might  have  arisen  not  now  Involv- 
ed. He  did  not  do  this.  On  the  contrary,  the 
money  was  drawn  from  the  bank  by  mutual 
consent  and  with  a  mutual  understanding 
that  Mrs.  Crowley  had  the  same  Interest  in 
the  money  to  be  loaned  as  he  did,  and  this 
understanding  found  expression  in  the  notes 
themselves  by  being  made  payable  to  the 
order  of  both  Mr.  and  Mrs.  Crowley.  Section 
6S6  of  the  Civil  Code  provides  as  follows: 
"BJvery  interest  created  in  favor  of  several  per- 
sons in  their  own  right  is  an  interest  in  -com- 
mon, unless  acquired  bj  them  in  partnership,  for 
partnership  purposes,  or  unless  declared  in  its 
creation  to  be  a  joint  interest,  as  provided  in 
section  six  hundred  and  eighty-three,  or  unless 
acquired  as  communitr  property." 

An  interest  in  common  is  one  owned  by  sev- 
eral persons  not  in  joint  owner^ip  or  partner- 
ship."   Civ.  Code,  f  685. 

Section  161,  Civil  Code,  provides  that  "a 
husband  and  wife  may  hold  property  as  joint 
tenants,  tenants  in  common,  or  as  community 
property,"  and  section  164  provides  that: 

"Whenever  any  property  is  conveyed  to  a  mar- 
ried woman  by  an  instrument  in  writing,  the 
presumption  is  that  the  title  is  thereby  vested 
in  her  as  her  separate  property.  And  in  case 
the  conveyance  be  to  such  married  woman  and 
to  her  husband,  or  to  her  and  any  other  person, 
the  presumption  is  that  the  married  woman 
takes  the  part  conveyed  to  her,  as  tenant  in  com- 
mon, unless  a  different  intention  is  expressed 
in  the  instrument." 

[1]  In  this  state,  either  husband  or  wife 
may  enter  into  any  engagement  or  transac- 
tion with  the  other  respecting  property  which 
they  might  if  unmarried.  Civ.  Code,  {  158. 
A  huslmnd  may  convey  real  or  personal  prop- 
erty to  his  wife,  and  It  was  held,  In  Carter 
V.  McQuade,  83  Cal.  274,  278,  23  Fac.  348,  349, 
that: 

"Whether  the  property  conveyed  be  his  sepa- 
rate property  or  community  property,  the  pre- 
sumption is  that  it  thereby  becomes  and  is  there- 
after to  be  treated  as  her  separate  property." 
(Citing  cases.) 

The  following  cases  deal  with  section  164 
Civil  Code,  and  the  presumption  therein  de- 
clared as  to  the  wife  receiving  title  to  proper- 
ty by  wrltteoi  liL^tiwitent^:   AUeritx  t.  ArcLvll- 


laga,  14S  Cal.  646,  77  Pac.  657;  IVinnlng  r. 
Green,  166  Cal.  270,  282,  104  Pac.  808;  Shaw 
V.  Bemal,  163  Cal.  262,  124  Pac.  1012. 

[2]  Whether  Mr.  Crowley  intended  to  trans- 
mute this  money  into  separate  or  community 
proi)erty  It  seems  to  us  Immaterial,  for  what- 
ever character  It  assumed  when  taken  out  of 
the  bank  It  was  immediately  invested  in  the 
names  of  himself  and  vrlfe,  and  we  think  the 
presumption  followed  that  her  Interest  in 
the  investment  was  that  of  a  tenant  in  com- 
mon, for  he  expressly  so  provided  by  causing 
or  allowing  the  notes  and  mortgages  to  be 
made  payable  to  himself  and  wife. 

In  commenting  upon  section  164,  the  court 
said,  in  Volquarda  t.  Myers,  23  Cal.  App. 
605. 138  Pac.  964: 

"It  is  true  that  the  presumption  established 
by  section  164  of  the  Civil  Code  is  not  conclu- 
sive, but  may  be  disputed  and  overthrown  by 
other  testimony.  Nevertheless,  however,  the 
presumption  is  itself  evidence  which  may  out- 
weigh the  positive  testimony  of  vritnesses  against 
it,  and  will  stand  as  evidence  in  the  case  until 
it  is  overcome  by  other  testimony  (citing  cases) ; 
and  whether,  in  any  case,  a  disputable  presump- 
tion has  been  dispelled  by  testimony  received  in 
rebuttal  thereof,  is  a  question  whose  solution 
is  solely  with  the  trier  of  the  facts." 

[t]  There  was  no  evidence  offered  in  rebut- 
tal of  the  presumption  In  the  present  case  un- 
less the  declaration  of  Mr.  Crowley  may  be 
so  regarded  found  In  his  will  which  was  ex- 
ecuted about  a  year  after  the  Hogrefe  note 
was  given  and  about  six  months  after  the 
execution  of  the  other  note,  and  this  we  held 
In  the  former  case,  supra,  was  inadmissible. 
Aside  from  the  Investments  themselves,  what- 
ever testimony  is  found  in  the  record  was 
given  by  Mrs.  Crowley  and  tended  to  aid  the 
presumption  rather  than  rebut  It.  We  think 
the  foregoing  findings  were  supported  by  the 
evidence. 

[4]  The  only  remaining  question  relates  to 
the  alleged  error  in  permitting  Mrs,  Crowley 
to  testify  as  to  statements  made  by  her  hus- 
band In  relation  to  the  loan  of  this  money. 

Counsel  for  both  parties  have  with  much 
industry  collected  the  authorities  pro  and 
con  the  ruling.  It  does  not  seem  to  us  neces- 
sary to  decide  the  point.  Mrs.  Crowley's  tes- 
timony is  uncontradicted  as  are  certain  Im- 
portant facts  connected  with  the  transaction 
otherwise  appearing.  It  thus  appeared  with- 
out contradiction  that  the  money  which  was 
the  consideration  for  these  loans  was  im- 
pressed with  the  character  of  Joint  ownership 
by  the  contract  under  which  It  was  deposit- 
ed with  the  Savings  Union  Bank  &  Trust 
Company;  that  Mrs.  Crowley  consented  to 
its  being  drawn  out  and  loaned  to  the  makers 
of  the  notes  and  mortgages;  that  she  joined 
in  the  note  given  to  the  bank  temporarily 
when  the  loan  was  made  to  Hogrefe:  that 
she  visited  and  inspected  the  mortgaged 
property  before  the  loan  was  made  to  Ho- 
grefe; that  she  knew  of  tlu^  nuwey  being 
drawn  for  and  consented  to  the  making  of 
the  loan  to  the  Bocacde  Drayiog  Company; 
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that  the  notes  and  mortgages  were  given  to 
Mr.  and  Mrs.  Crowley  jointly  and  were  kept 
In  a  safe  deposit  box  to  wMcb  Mrs.  Crowley 
bad  access  by  a  key  which  she  carried.  It  is 
IncoDcclTable  that  these  facts  were  unknown 
to  her  hasband,  ot  that  the  transactions  were 
consammated  otherwise  than  with  his  full 
knowledge  and  consent.  If  It  be  conceded, 
for  the  purpose  only  of  this  opinion,  that  It 
was  error  to  allow  Mrs.  Crowley  to  testify 
to  her  husband's  declaration  that  the  money 
belonged  to  her  as  much  as  to  him,  we  can- 
not say  that  such  error  caused  a  miscarriage 
of  justice.  Section  476,  Code  Civ.  Proc. ; 
section  4)4,  art  6,  Const.  This  declaration 
by  Mr.  Crowley  was  not  necessary  to 
strengthen  the  presumption  which  the  law  at- 
tached to  his  acts.  Everything  he  did  goes 
to  show  beyond  dispute  that  the  fact  was  ex- 
actly what  he  declared  It  to  be  to  his  wife.  It 
seems  to  us  that  It  would  be  a  gross  miscar- 
riage of  justice  to  reverse  the  judgment  for 
an  alleged  error  in  admitting  evidence  which 
was  not  essential  to  any  finding  of  fact  by 
the  court  and  without  whidi  the  findings  are 
amply  supported. 
Tike  Judgment  is  affirmed. 


We  concur: 
^o  tem. 


HABT,  J.;  BLUSON,  Judge 


DE  LIERB  T.  GOLDBEBO.  BOWISM  &  CO. 
(Civ.  1S30.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Jane  1,  1916.    Rehearing  Denied 
by  Supreme  Court  Jul;  31,  1916.) 

1.  Affkai.  and  Ebbob  Qi3>1060(1>— Habillbss 
Ekbor — Conduct  or  Counsel. 

In  an  action  for  personal  injuries,  where 
I  jilaintiS's  counsel  several  times,  in  exnmining  a 
I  prospective  juror  and  one  of  defendant's  wit- 
oesses,  referred  to  the  fact  that  defendant  was 
indemnitied  against  as  adverse  verdict  by  a 
surety  company,  but  the  court  expressly  in- 
ctmcted  the  jury  to  disregard  all  references  to 
uDlsdde  parties  and  to  confine  their  delibera- 
tions to  the  issues  between  the  parties,  the  fact 
tlmt  the  defendant  was  indemnified  being  per- 
mitted to  go  before  the  ^ury  later  in  the  form 
of  evidence  without  objection,  sach  evidence 
coming  &om  a  witness  for  defendant,  the  sug- 
Ecstioos  of  plaintlS's  counsel  were  not  preju- 
dicial misconduct  justifying  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  4135;  Dec.  Dig.  «=» 
1060(1).! 

2.  Affkai.    and    Ebbob    4s>1002— Rbvibw— 

VeBOICT  or  CoNFUOTLNO  EVIDENCIi. 

In  an  action  for  personal  injuries,  the  ap- 
pellate court  will  not  interfere  with  the  verdict 
oo  evidence  substantially  in  conflict  on  the  ques- 
tiins  of  the  negligence  of  defendant's  employ  £ 
and  plaintiff's  contributory  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  8935-5937;  Dec.  Dig.  iS=s> 
1002.] 

3.  Dakasss   «=>40(4>— IPebsonai.   Injuries— 
Bbmoxkhess. 

In  aa  action  for  personal  injuries,  damages 
bMsnse  plaintiff  had  been  unable  to  keep  up  her 
payments  npon  land  porchased,  and  so  had  lost 


the  installments  already  paid,  were  too  specula- 
tive and  remote. 

[EJd.    Note.— For   other   cases,    see   Damages, 
Cent.  Dig.,  §  88;    Dec.  Dig.  «=40(4).] 
4.  Appeal    and    Erbob    «=»1161(2)— Reduc- 
tion OF  Vebdiot— Impbopbb  Aixowanob  or 
Itbm  of  Damaoes. 
In  an  action   for  personal  injuries,   where 
plaintiff  recovered  a  verdict  including  damages 
suffered  by  her  through  being  unable  to  keep  up 
her  payments  npon  land,  so  that  she  lost  the 
installments    already    paid,    but    the    specific 
amount  of  such  damage  was  definitely  fixed  at 
all    times   during   trial,   judgment  for   plaintiff 
will  not  be  reversed,  but  the  verdict  and  judg- 
ment will  be  reduced  by  the  amount. 

lEd.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4496-«500,  4503-f505; 
Dec.  Dig.  «=>1151(2).] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Franklin  A.  Grif- 
fin, Judge. 

Action  by  lone  Imogene  De  Llere  against 
Goldberg,  Bowen  &  Co.  From  a  Judgment 
for  plaintiff  and  an  order  denying  new  trial, 
defendant  appeals.  Judgment  modified,  and 
as  modified  affirmed,  with  the  order. 

H.  B.  M.  Miller,  of  San  Francisco,  for  ap- 
pellant Stidger  &  Stidger  and  Wm.  F. 
Herron,  all  of  San  Francisco,  for  respondott 

PER  CURIAM.  This  is  an  appeal  from  a 
Judgment  in  favor  of  plaintiff  in  an  action 
for  damages  for  personal  Injuries,  and  from 
an  order  denying  a  new  trial.  The  cause  was 
tried  before  a  jury. 

The  first  contention  of  the  appellant  is 
directed  against  ,the  alleged  misconduct  of 
counsel  for  plaintiff  daring  the  proceedings 
fior  the  impanelment  of  the  jury,  consisting 
in  asking  of  a  prospective  juror  of  the  ques- 
tion, "Do  you  know  a  corporation  known  as 
the  General  Accident,  life  &  Fire  Insurance 
Company?"  and  in  stating  in  substance  in  an- 
swer to  an  objection  to  said  question  that  the 
defendant  was  indemnified  by  said  corpora- 
tion against  liability  for  injuries  of  the 
nature  of  those  involved  in  this  action.  The 
question  and  statement  of  counsel  were  as- 
signed as  misconduct  The  court  sustained 
the  objection  to  the  question;  and  a  Uttle 
later  when  the  same  matter  was  again  ad- 
verted to  by  plaintiff's  counsel,  and  again  as- 
signed as  misconduct,  the  court  expressly 
admonished  the  jury  to  disregard  any  refer- 
ence to  outside  matters,  and  confine  them- 
selves to  the  Issues  between  the  two  imme- 
diate parties  to  the  case.  StlU  later,  and  dur- 
ing the  cross-examination  of  one  of  the  de- 
fendant's witnesses,  coimsel  for  the  plain- 
tiff asked  him  whether  be  had  not  been  told 
by  defendant  to  go  down  and  make  a  report 
to  the  surety  company  in  regard  to  the  ac- 
cident. This  question  was  also  objected  to 
and  assigned  hs  misconduct,  and  the  court 
again  sustained  the  objection  to  It ;  but  coun- 
sel for  the  defendant  did  not  ask  nor  did  the 
court  give  any  further  admonltlcm  to  the 
jury. 

In  urging  here  the  contention  that  by  this 
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repeated  reference  by  counsel  for  the  plain- 
tiff, to  the  effect  that  defendant  was  Indem- 
nified against  an  adverse  rerdlct  by  a  surety 
company,  he  was  guilty  of  prejudicial  mis- 
conduct requiring  a  reversal  of  the  case,  the 
appellant  strongly  relies  upon  the  cases  of 
Rodie  V.  Mewellyn,  140  Cal.  66S,  74  Pac.  147, 
and  Pierce  v.  United  Gas  Sc  Electric  Co.,  161 
Cal.  176,  118  Pa&  700,  wherein  the  Supreme 
Court  has  declared  It  to  be  the  law  in  this 
gtate  that  during  the  trial  of  an  action  £or 
damages  evidence  that  the  defendant  has 
been  Indemnified  against  loss  by  a  surety 
company  is  not  only  Inadmissible,  but  that  Its 
offer  on  the  part  of  the  plaintiff  is  prejudicial 
misconduct. 

It  is,  however,  contended  by  the  respondent 
that  the  first  of  the  above-quoted  cases  has 
reference  only  to  evidence  offered  during  the 
actual  trial,  and  that  its  doctrine  is  not  to  be 
extended  to  questions  asked  of  Jurors  upon 
their  voir  dire  examination  with  a  view  to 
ascertaining  whether  they  are  connected  In 
any  disqualifying  relations  with  an  indem- 
nifying company.  It  is  insisted  by  respond- 
ent that  such  questions  are  in  themselves 
admissible  when  asked  of  a  Juror,  and  even 
necessary  in  order  to  insure  the  plaintiff  a 
body  of  Jurors  untdased  by  any  connection  in 
fttvor  of  the  real  party  interested  in  the  de- 
tense  of  the  action,  and  that  such  an  Inquiry 
being  admissible  it  could  not  be  misconduct 
to  pursue  it  In  the  examination  of  Jurors; 
and  it  is  further  contended  by  the  respondent 
that  as  to  the  case  of  Pierce  v.  United  Gas  & 
Blectric  Co.,  supra,  the  language  of  the  learn- 
ed Justice  writing  the  opinion  In  that  case  is 
to  be  construed  as  being  limited  to  cases 
where  the  Inquiry  of  the  Juror  is  not  made  In 
good  faith,  but  where  the  question  is  asked, 
Bot  for  the  purpose  of  ascertaining  whether 
the  Juror  Is  free  from  bias  or  interest  which 
may  affect  his  verdict,  but  merely  for  the 
purpose  of  getting  the  fact  that  the  defend- 
ant is  indemnified  by  a  surety  company  be- 
fore the  Jury.  In  support  of  these  conten- 
tions, the  respondent  cites  a  number  of  quite 
recent  cases  from  other  Jurisdictions,  hold- 
ing such  questions  proper  when  asked  In 
good  faith  of  a  Juror  upon  his  voir  dire  ex- 
amination, and  notably  the  cases  of  Blair  v. 
McCormack  Construction  Co.,  128  App.  Dlv. 
30,  107  N.  Y.  Supp.  750,  and  Rinklln  v.  Acker, 
125  App.  Dlv.  244,  109  N.  Y.  Supp.  125, 
wherein  the  rule  for  which  the  respondent 
contends  is  exhaustively  set  forth;  and 
earlier  cases  cited  and  relied  upon  by  the 
appellant  are  criticized. 

[1]  We  do  not,  however,  deem  it  necessary 
to  determine  this  disputed  question  in  the 
instant  case,  for  the  reason  that  the  record 
discloses  that,  during  a  later  stage  of  the 
trial,  the  fact  that  the  defendant  was  in- 
demnified by  the  particular  surety  company 
adverted  to  was  permitted  to  go  before  the 
Jury  in  the  form  of  evidence  without  objeo- 
tloD,  and  that  such  evidence  came  from  the 


lips  of  one  of  the  defendant's  own  witnesses. 
This  fact,  taken  with  the  further  fact  that 
the  court  did  in  the  earlier  stages  of  the  case 
expressly  instruct  the  Jury  to  disregard  all 
references  to  outside  parties  and  ooaflne 
their  deliberationa  to  the  issues  between  the 
actual  parties  before  the  court,  impels  us  to 
the  conclusion  that  the  qnestlcm  and  sugges- 
tions of  plaintiff's  counsel  cannot  be  held  to 
have  amounted  to  Budi  prejudicial  miscon- 
duct as  to  Justify  a  reversal  of  the  case. 
It  Is  further  contended  by  the  appellant  that 
the  evidence  is  insufficient  to  Justify  any 
verdict  in  plaintiff's  favor,  and  particularly 
insufficient  to  Justify  a  verdict  for  the  sum 
of  $6,000,  and  that  in  this  latter  respect  the 
verdict  should  be  set  aside  as  excessive. 

[2]  On  a  careful  review  of  the  somewhat 
voluminous  evidence  In  the  case,  we  are 
of  the  opinion  that  there  is  a  very  substantial 
conflict,  upon  the  questions  of  the  negligence 
of  the  defendant's  employ^,  and  as  to  the 
severity  and  permanence  of  plalntUTs  in- 
juries, and  also  as  to  the  plaintiff's  con- 
tributory negligence;  and  that  therefore 
these  were  matters  which  were  pr<q^erly 
within  the  purview  of  the  Jury,  with  whose 
discretion  we  will  not  interfere. 

[3,4]  The  appellant  finally  urges  that  the 
court  committed  certain  errors  of  law  In 
oveirrullng  the  defendant's  objection  to  evi- 
dence offered  on  behalf  of  the  plaintiff  In 
support  of  the  averments  In  her  complaint, 
to  the  effect  that  she  had  been  specially  dam- 
aged In  the  sum  of  $254.78  by  reason  of  the 
fact  that  in  consequence  of  her  injuries  she 
had  been  unable  to  keep  up  her  payments 
upon  a  lot  in  Richmond,  and  as  a  result  hnd 
lost  the  installments  nlready  paid,  amounting 
to  said  sum.  The  plaintiff  pleaded  this  mat- 
ter In  detail  in  her  complaint  as  special  dam- 
ages. The  defendant,  Instead  of  seeing  to 
eliminate  this  element  of  alleged  damage 
from  the  complaint  by  proper  motion,  respond- 
ed with  denials  which  put  in  issue  the  matter 
so  pleaded,  and  the  parties  went  to  trial  up- 
on the  issue  thus  framed.  The  specific 
amount  of  such  damage  sought  was  fixed  by 
these  pleadings  and  by  the  offered  evidence 
of  the  plaintiff  in  support  thereof.  The  re- 
spondent, while  not  conceding  that  damages 
.of  this  sort  are  not  recoverable,  is  willing  that 
the  verdict  should  be  reduced  In  that  specific 
sum.  We  think  these  damages  were  too  re- 
mote and  ought  not  to  be  allowed ;  but  we  do 
not  think  the  judgment  should  be  reversed 
for  that  reason  when,  as  the  record  shows, 
the  precise  amount  of  this  alleged  Item  of 
damage  was  definitely  fixed  at  all  times  dur- 
ing the  trial,  and  also  when  the  parties  were 
content  to  tender  a  direct  issue  as  to  the 
fact  and  amount  of  this  item  of  alleged  detri- 
ment Under  these  conditions,  we  think  sub- 
stantial Justice  will  be  done  by  reducing  the 
verdict  and  judgment  In  the  sum  of  $254.78. 

It  is  therefore  ordered  that  the  Judgment 
be  modified  by  striking  therefrom  the  sum  of 
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(2&1.78,  and  that  otherwise  the  Jndgment  and 
order  are  affirmed,  appellant  to  lecover  its 
costs  upon  this  appeaL 


PEOPLE  T.  RIZOTTO.    (Cr.  464.) 

(DistriiA    Coart   of   Appeal,    Second    District, 
California.     June  1,  1916.) 

THIEAT8     «=»6— Vabiancb— Descbiption    OF 

Wbitiwo. 
There  is  a  fatal  variance  where  an  infor- 
mation, under  Pen.  Code,  S  523,  charges  the 
sending  of  a  threatening  letter  in  "words  and 
figures  following,"  giying  a  letter  in  English, 
ind  the  proof  is  of  a  letter  in  a  foreign  lan- 
guage, of  which  the  letter  in  the  information 
was  a  translation,  instead  of  alleging  that  it 
wns  in  the  foreign  language,  "a  correct  trans- 
lation of  which  was  as  follows." 

[Ed.  Note. — For  other  cases,  see  Threats, 
Cent.  Dig.  {  U ;  Dec.  Dig.  <^=6.] 

Appeal  from  Superior  Court,  Los  Angeles 
Coonty ;  Gavin  W.  Craig,  Judge. 

Jack  Bizotto  was  convicted,  denied  a  new 
trial,  and  appeala    Reversed. 

Carter  &  T<m!hla,  of  Los  Angeles,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  Robert 
iL  Clarke,  Dep.  Atty.  -Gen.,  for  the  People. 

SHAW.  J.  Section  623  of  the  Penal  Code 
provides  that: 

"EjTery  person  who  with  intent  to  extort  any 
money  or  other  property  from  another,  sends 
or  delivers  to  any  person  any  letter  or  other 
writing,  whether  suoscribed  or  not,  expressing 
or  impljring,  or  adapted  to  imply,  any  threat 
lueh  as  ia  spedfied  in  section, five  handred  and 
nineteen,  is  punishable  in  the'  same  manner  as 
if  such  money  or  property  were  actually  ob- 
tained by  means  of  such  threat" 

And  section  519  of  the  Penal  Code  provides 
that: 

"Fear,  such  as  will  constitute  extortion,  may 
be  induced  by  a  threat,  either:  1.  To  do  an  un- 
lawful injury  to  the  person  or  property  of  the 
iDdiridnal  threatened,  or  to  any  relative  of  his, 
or  memtwr  of  his  family.    *    •    •  " 

By  an  Information  filed  by  the  district  at- 
torney defendant  was  charged  with  the  of- 
fense defined  by  said  section  523  of  the  Penal 
Code,  In  that,  with  Intent  to  extort  money 
and  property  from  one  Domlnlck  lAuricella, 
be  sent  him — 

"a  certain  letter  and  writing,  which  said  letter 
and  writing  did  then  and  there  express  and  im- 
ply, and  was  adapted  to  imply,  a  threat  to  do 
an  unlawful  injury  to  the  person  and  property 
of  tlie  said  Dominick  Lauricella,  which  said 
letter  and  writing  was  then  and  there  and  is 
in  the  words  and  figures  following,  to  wit: 

"'Long  Beach,  July  5,  1915. 

"  'Dear  BMend:  This  day  I  tell  you  to  bring 
One  Thousand  Dollars  of  which  you  know,  at 
one  o'clodi  you  will  take  the  road  to  Anaheim 
and  look  for  an  electric  pole.  Yon  will  find 
one  with  Number  L20072  and  there  will  be 
also  the  number  of  your  house.  Near  to  the 
pc^e  yon  will  find  a  pepper  tree  with  a  hole  in 
it,  aud  near  to  that  pepper  tree  there  is  a  can. 
Therefore,  you  will  put  the  money  in  that  can, 
and  yon  will  cover  the  same.  You  know  very 
well  what  will  happen  to  you  if  vou  don't  do 
ai  we  tell  you  and  that  is  enough.' '' 


At  the  trial,  after  showing  that  Lauricella 
had  received  through  the  iwst  office  a  letter 
written  In  the  Italian  language,  the  people, 
over  defendant's  objection,  were  permitted  to 
introduce  such  letter  in  evidence,  followed 
by  evidence  of  a  translation  thereof  which, 
while  widely  different  in  words,  in  substance 
was  the  same  as  that  set  out  and  alleged  in 
the  information. 

Appellant  justly  insists  there  was  a  fatal 
variance  in  the  allegations  of  the  Information 
and  proof  so  received  in  support  thereof.  "It 
is  said  by  Wharton  that  when  an  indictment 
undertakes  to  set  forth  a  document  in  hsed 
verba,  or  according  to  its  'tenor'  or  'as  fol- 
lows' or  In  words  and  figures  following"  then 
any  variance  as  to  the  words  of  the  docu- 
ment, unless  such  variance  be  a  mere  fault 
of  spelling.  Is  material."  People  v.  Phillips, 
70  Cal.  61,  11  Pac.  493.  There  was  nothing 
whatsoever  in  the  Information  calcniated  to 
acquaint  defendant  with  the  fact  that  the 
letter  which  he  was  charged  with  sending  to 
Lauricella  was  written  in  the  Italian  lan- 
guage. On  the  contrary.  It  was  expressly 
and  directly  alleged,  not  only  that  it  was  in 
the  English  language,  but  the  words  and  fig- 
ures thereof  were  set  out  therein.  Where  the 
Information,  as  here,  is  In  fact  based  upon 
an  instmment  In  a  foreign  language  which  in 
the  information  is  alleged  to  have  been  "in 
the  words  and  figures  following,"  followed  by 
an  English  translation  thereof,  without  dis- 
closing the  foreign  origin  of  the  document  or 
the  fact  that  the  copy  set  out  is  a  translation 
thereof,  the  original  is  not  admissible  in  evi- 
dence as  proof  of  such  allegation.  Townsend 
on  Slander  and  Libel,  {  330 ;  Stichtd  v.  State, 
25  Tex.  App.  420,  8  S.  W.  477,  8  Am.  St 
Rep.  444;  Wharton's  Criminal  Evidence  (10th 
Ed.)  i  114a.  Where  the  pleader  is  not  con- 
tent with  the  statement  of  the  legal  effect 
of  such  instrument,  it  is  not  only  the  custom, 
but  suiDdent,  to  allege  that  it  is  in  the  for- 
eign language  adopted,  "a  correct  translation 
of  which  is  as  follows,"  setting  the  same  out 
according  to  its  English  meaning.  People  v. 
Ah  Woo,  28  Cal.  205;  Stevens  v.  Kobayshl, 
20  CaL  App.  153,  128  Pac  419.  Otherwise  a 
defendant  suffers  prejudice,  since,  as  here, 
before  trial  be  was  not  informed  that  he 
would  be  called  upon  to  defend  himself  upon 
a  charge  of  sending  a  communication  other 
than  in  the  language  with  which  he  is 
charged.  It  would  be  unfair  towards  a  de- 
fendant charged  with  sending  a  threatening 
letter  in  the  English  language,  a  copy  ot 
which  Is  set  out  in  hsec  verba  in  the  informa- 
tion, to  establish  such  fact  by  proof  that  it 
was  a  translation  of  Egyptian  hieroglyphics 
or  some  secret  code,  without  apprising  him 
that  the  charge  was  based  upon  such  code 
characters  from  which  the  letter  set  out  pur- 
ported to  be  deciphered.  The  rule  Invoked  ia 
not  one  of  construction  of  the  document  so 
pleaded,  but  one  of  identity  and  description ; 
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and,  In  the  absence  of  appropriate  allega- 
tions, there  Is  nothing  In  the  Information  un- 
der which  the  letter  received  In  evidence  was 
admissible.  There  was  a  fatal  and  material 
variance  in  the  allegation  and  proof  ottered 
In  support  thereof. 

The  appeal  prosecuted  by  defendant  is 
from  the  judgment  and  an  order  denying  bis 
motion  for  a  new  trial,  both  of  which  are 
reversed. 

We  ooncar:    CONREY,  P.  J.;  JAMES,  J. 


QASKILL  T.  PACIFIC  ELECTRIC  RY.  CO. 
(Civ.  1978.) 

(District    Court    of    Appeal,    Second    District, 
California.    Hay  27,  1916.    Rehearing  De- 
nied by  Supreme  Court  July  24,  1916.) 

1.  Cabklers  <S=3318(8)— Injuries  to  Fassen- 

GEBS  —  NKQUGENCK  —  EVIDENCE  —  SOFFI- 
OIENCY. 

Evidence  held  insufficient  to  charge  defend- 
ant railway  company  with  negligence  in  the 
operation  of  its  train,  whereby  plaintiff  was  in- 
jured in  attempting  to  board  it  while  moving. 
[Ed.  Note. — Por'  other  cases,  see  Carriers, 
Cent.  Dig.  S  1313 ;  Dec.  Dig.  c8=»318(8).] 

2.  Carriers  <g=>346(l)— Injuries  to  Passen- 
QERs  —  Contributory    Neoligenoe  —  At- 

TEMFTINO  TO  BOABD  MOVINQ  TBAIN. 

Evidence  held  sufficient  to  sustain  a  find- 
ing that  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence  in  attempting  to  board  a 
moving  passenger  brain. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1401 ;  Dec.  Dig.  <S=>346(1).] 

3.  Tbiai,    «i=3l39(l)  —  Dibeotbd    Vebdiot— 
WuEN  Authorized. 

The  court  is  authorized  to  take  a  case 
from  the  jury  by  directing  a  verdict  for  de- 
fendant where  upon  the  whole  evidence,  were 
a  verdict  returned  for  plaintiff,  the  court  would 
have  felt  impelled  to  set  it  aside  as  unsupported 
by  the  evidence. 

[E'd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  332,  333,  33&-841;  Dec.  Dig.  «39l39 
(l).l 

4.  New    Trial    <S=»147  —  Obottnds  —  Stwn- 
ciENOT  OF  Affidavit. 

An  affidavit  which  merely  states  that  a  cer- 
tain witness  did  not  testify  as  counsel  for  plain- 
tiff understood  she  would  testify,  and  that  she 
had  made  statements  inconsistent  with  her  tes- 
timony, does  not  show  ground  for  granting  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  303-305;  Dec.  Dig.  <e=s>147.] 

6.  New  Trial  <3=>150(2)—Gbound8— Suffi- 
ciency OF  Affidavit. 
An  affidavit  b^  counsel  for  plaintiff  that  he 
had  discovered  evidence  which  would  establish 
a  particular  fact,  but  which  did  not  state  what 
particular  evidence  would  be  procured  upon 
that  point,  was  insufficient  to  justify  an  order' 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  308;    Dec.  Dig.  <&=>150(2).] 

6.  New    Trial    «=>150(4)—<Jrounds— Newly 
Discovered      Evidence— Sufficiency      of 
Affidavit. 
An  affidavit  in  support  of  a  motion  for  new 
trial  on   the   ground  of   newly  discovered   evi- 
dence was  insufficient,  where  it  did  not  appear 
therefrom  whether  the  witness  had  communicat- 


ed her  knowledge  to  eonnsel  during  the  progress 
of  the  trial  or  thereafter. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  310;  Dee.  Dig.  <S=»160(4).] 

7.  Trial     <S=3325(8)  —  Dibkoted     Vebdiot  — 

Polling  the  Jubt— Effect. 
The  effect  of  a  judgment  entered  on  a  di- 
rected verdict  for  defendant  is  that  of  a  non- 
suit, and  it  is  therefore  immaterial  that  upon 
polling  the  jury  some  of  them  answered  that  a 
directed  verdict  was  not  their  verdicL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  767;  Dec.  Dig.  <g=>325(3).] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   George  D.  Murray,  Judge. 

Action  by  Leo  B.  Gaskill,  administrator, 
against  the  Pacific  Electric  Railway  Compa- 
ny. From  a  Judgment  for  defendant  and  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

M.  0.  Graves  and  F.  A.  Preston,  both  of 
lyos  Angeles,  for  appellant.  Frank  Knrr  and 
A.  W.  Ashburn,  both  of  Los  Angeles,  for  re- 
spondent. 

JAMES,  J.  Plaintiff  as  the  administrator 
of  the  estate  of  Albert  Kolb,  deceased, 
brought  this  action  to  recover  damages  on 
account  of  the  death  of  said  Kolb,  alleged  to 
have  been  caused  by  the  negligent  acts  of  the 
defendant  corporation.  At  the  conclutAon  of 
all  of  the  testimony  the  trial  Judge  directed 
a  verdict  to  be  returned  for  the  defendant. 
The  Judgment,  which  in  effect  was  that  of  a 
nonsuit,  was  therenpon  entered,  whereupon 
subsequently  plaintiff  made  a  motion  for  a 
new  trial,  which  was  denied.  This  appeal 
was  then  taken  from  the  Judgment  as  enter- 
ed and  from  the  order  denying  the  motlua 
mentioned.  The  appeal  is  presented  on  a 
statement  of  the  case. 

In  September,  1911,  defendant  as  a  rail- 
way corporation  was  engaged  In  operating 
between  the  city  of  Los  Angeles  and  tlie 
towns  of  Santa  Monica,  Ocean  Park,  and 
Venice  an  electric  railroad,  which  was  used 
mainly  for  the  carriage  of  passengers.  On  a 
day  about  the  date  mentioned,  Albert  Kolb, 
the  deceased,  in  company  with  a  friend  nam- 
ed Peter  Dombroska,  Journeyed  to  the  beach 
town  of  Ocean  Park,  where  the  two  men 
spent  the  greater  part  of  the  day.  At  about 
12  o'clock  at  night  they  appeared  at  one  of 
the  stopping  places  provided  by  the  railroad 
company  at  Ocean  Park,  where  they  waited 
for  a  train  to  take  them  back  to  the  city. 
The  men  had  been  drinking  Intoxicating  liq- 
uor during  the  day  and  evening.  At  the 
point  where  the  stopping  place  referred  to 
was  located  there  was  a  double-track  railway 
construction,  over  which  the  electric  cars 
passed,  and  which  tracks,  proceeding  from 
the  north  toward  the  statloa  of  Venice  to 
the  south,  cut  at  right  angles,  or  approxi- 
mately thereto,  various  streets  which  inter- 
sected the  right  of  way  and  defined  the 
blocks  of  land  upon  whi<A  nnmeroos  bnUcl- 
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logs  were  boUt.  At  a  point  aboat  60  feet  be- 
low or  soatherly  from  the  Intersection  of  Pier 
tTenae  with  the  troUesr  way  was  located  a 
sign  attached  to  a  post,  which  bore  the  leg- 
end, "AU  Cars  Stop  Here."  In  considering 
tbe  action  of  the  court  In  refaslng  to  submit 
tbe  Iseaes  defined  by  the  pleadings  to  tbe 
jury,  the  testimony  of  Dombroska,  the  friend 
of  deceased,  may  be  taken  as  famishing  tbe 
most  favorable  evidence  ofTered  In  the  at- 
tempt to  sustain  tlie  cause  of  action  alleged. 
It  may  be  remarked  that,  as  to  many  of  the 
material  matters  testified  to  by  this  witness, 
there  was  contradictory  testimony  given  on 
behalf  of  the  defendant  Dombroska  testified 
that  he  and  his  friend  Eolb  had  gone  to  the 
beach  for  a  day  of  pleasnre.  He  testified 
that  they  bad  i>atronized  the  saloons  quite 
liberally,  bat  be  stated  that  neither  he  nor 
his  friend  at  12  o^clock  that  night  was  in  a 
state  of  Intoxication.  He  testified  that  Kolb 
drank  "one  whisky"  in  tbe  forenoon  and  two 
Ejassea  of  beer  in  the  afternoon,  while  be 
(Dombroska)  h*d  two  drinks  of  whisky  In 
tbe  moroing  and  "a  dozen  or  IS  beers"  in 
the  afternoon;  that  they  purchased  a  pint 
bottle  of  whisky  before  they  went  to  the  stop- 
ping place  where  they  intended  to  take  the 
tars  for  Los  Angeles.  At  the  time  they  ar- 
rired  at  this  place  it  was  about  12  o'clock. 
After  going  to  a  neighboring  lunch  counter 
and  partaldng  of  food,  they  returned  to  the 
railway  line  and  waited  for  a  train.  A  police 
officer  testified  later  in  the  case  that  he  bad 
obeerved  the  two  men  when  they  first  came 
tqi  and  that  they  were  intoxicated ;  that  they 
SFked  tiim  when  the  last  car  would  leave 
for  Los  Angeles,  and  he  told  them  at  12:07; 
that  tbey  then  inquired  where  they  could  get 
hmdi  and  be  pointed  out  a  Innch  counter  to 
thnu,  which  they  entered ;  that  tbey  did  not 
leave  the  lunch  stand  until  after  tbe  last 
train  had  gone,  and  witen  tbey  came  out  he 
told  them  that  tbelr  train  had  gone,  and 
that  the  train  which  was  approaching  was 
not  going  to  Los  Angeles.  Dombroska  iu  his 
testimony  said,  referring  to  this  conversation 
with  the  policeman: 

"I  don't  rememlMr  whttber  he  told  me  that 
that  car  was  not  going  to  Los  Angeles j  that 
the  last  car  bad  gone  to  Los  Angeles.  1  have 
bad  a  conversation  with  him,  bat  I  don't  know 
if  I  spoke  to  him  about  any  car,  what  time  she 
was  going  to  leave." 

This  statement  by  Dombroska  may  be  tak- 
en as  an  admission  of  the  truth  ot  what  the 
officer  testified  to  regarding  the  inquiries 
made  of  him  by  the  two  men,  and  of  bis  r^ 
siponses  thereto.  Dombroska  testified  that 
be  and  Kolb  saw  a  train  approaching  from 
the  north  and  oonaiatiag  of  sewral  cars — 
the  fact  was  riiowii  by  other  testimony  with- 
out dispute  that  it  was  a  four-car  train — 
and  that  on  tbe  front  of  tbe  train  was  a  sign 
bearing  the  words,  "Imh  Angeles";  that  the 
train,  as  it  approached  the  point  marked  as 
the  stopping  place  by  the  sign  on  the  post, 
slowed  down  tp  ft  or  10  milea  an  hour;  that 


pursuant  to  an  tmderstandlng  between  him 
and  his  friend  Ite  attempted  to  get  on  the 
front  platform  of  the  first  car,  while  Kolb 
made  a  like  attempt  on  the  second  platform 
of  the  same  car.  Dombroska  testified  that 
he  got  OB  safely,  and  observed  that  tbe  ear 
had  Increased  its  speed  with  a  Jerk,  at 
wlilcb  moment  be  obser\'ed  bis  friend  Kolb 
falL  Tbe  train  continued  without  stopping 
until  a  switch  was  reached,  where  Dombros- 
ka alighted  and  returned  to  the  place  where 
Kolb  had  attempted  to  board  the  train,  and 
found  that  he  had  been  badly  injured,  his 
legs  having  been  cut  oft  by  tbe  wheels  of  the 
car,  and  from  which  injuries  he  later  died. 
The  operatives  of  the  train  testified  that  tbe 
train  was  out  of  service  at  the  time  of  the 
accident,  on  Its  way  to  the  car  barns,  and 
that  the  only  sign  displayed  was  a  sign  read- 
ing, "Take  Next  Car" ;  that  one  of  the  con- 
ductors stood  upon  the  front  platform  and 
as  the  train  passed  the  stopping  place  at 
Pier  avenue,  and  motioned  toward  the  sign 
to  tbe  several  people  who  were  standing 
there,  and  at  the  same  time  called  out  that 
the  train  was  "out  of  service."  It  would 
seem  also  from  the  whole  of  the  testimony, 
a  portion  of  which  only  is  referred  to,  that 
both  Kolb  and  Dombroska  were  intoxicated. 

[1,2]  However,  even  giving  full  credit  to 
tlie  strongest  testimony  introduced  by  the 
plaintiff,  to  wit,  tliat  of  Dombroska,  and 
leaving  out  of  consideration  all  testintony 
which  conflicts  therewith,  we  are  of  the  opin- 
ion that  from  that  evidence  no  reasonable 
deduction  can  be  drawn  wtilcb  tends  to  es- 
tablish the  charge  that  the  defendant  was 
negligent;  and,  if  we  assume  that  the  evi- 
dence tends  to  show  a  negligent  act  In  the 
operation  of  the  train,  then,  without  any 
qoestlon  in  our  minds  at  all,  by  Dombroska's 
own  statements,  the  men  were  guilty  of  con- 
tributory negligence  In  attempting  to  iMard 
a  train  of  cars  moving,  as  Dombroska  said, 
at  the  rate  of  from  8  to  10  miles  per  hour. 
It  must  be  taken  as  a  fact,  for  Dombroska 
did  not  deny  the  statement  of  tbe  police  of- 
ficer witness  that  be  and  Kolb  were  told  by 
the  officer  that  tlie  last  train  for  Los  Angeles 
and  gone,  and  that  the  approaching  train 
was  not  <Hie  bound  for  that  city.  If  tbe 
train  was  one  upon  which  it  was  intended 
that  passengers  should  be  received  at  that 
point,  Kolb  and  Dombroska  knew  that  all 
they  bad  to  do  was  to  wait  until  it  bad  come 
safely  to  a  stop  before  attempting  to  get 
aboard.  They  diose  rather  to  take  tbe  risk 
attending  tbe  act  of  getting  aboard  tbe 
rapidly  moving  cars,  and  tbe  resultant  in- 
jury was  one  which  must  be  directly  at- 
tributed to  their  heedless  and  negligent  eon- 
dact. 

[91  It  lUM  been  repeatedly  held  that  tlvs 
court  is  authorized  to  take  tbe  case  from 
the  Jury  when,  upon  tbe  whole  evidence, 
were  a  verdict  returned  in  favor  of  a  plala- 
tlff,  the  court  would  have  fait  impelled  to 
set  it  aside  as  unsupported  by  the  evidence. 


Digitized  by 


Google 


202 


168  PACIFIC  REPORTER 


(CaL 


The  caaes  are  collected  and  dted  in  the  Mat- 
ter of  the  Estate  of  Baldwin,  182  Cal.  472, 
123  Pac.  £67. 

[4-6]  Upon  the  motion  for  a  new  trial 
three  affldavits  were  offered;  the  first  one 
referring  to  the  testimony  of  the  witness 
Jessica  Maloney.  This  person  it  appears 
did  not  testify  as  counsel  for  the  plaintiff 
had  understood  that  she  wonld  testify,  and 
the  affidavit  only  showed  she  had  made 
statements  inconi^stent  with  her  testimony 
given  at  the  trial.  There  was  nothing  in  the 
facts  stated  in  this  affidavit  which  estab- 
lished any  good  cause  for  the  granting  of 
the  motion.  The  second  affidavit  was  made 
by  counsel  in  the  case,  who  averred  in  gen- 
eral terms  that  he  had  discovered  evidence 
which  would  establish  the  fact  that  the  train 
at  the  time  of  the  accident  stopped  and  then 
Jeiiced  and  threw  Kolb  under  the  cars. 
There  is  no  statement  In  this  affidavit  as  to 
what  particular  evidence  the  counsel  could 
procure  upon  ttiat  point  The  third  affidavit 
was  made  by  Charlotte  Ja(^8on,  who  depos- 
ed that  she  was  at  the  place  of  the  accident 
on  the  night  In  question,  and  that  she  stop- 
ped near  the  sign  (which  was  referred  to 
in  Dombroska's  testimony);  that  when  the 
two  men  started  to  get  aboard,  the  cars 
made  a  short  stop  and  immediately  jerked 
and  went  on ;  that  the  jerk  of  the  car  threw 
the  younger  man  backward,  and  he  was  run 
over  by  the  second  car.  She  further  deposed 
that  she  did  not  know  that  any  suit  was 
pending  until  she  read  an  account  of  the  trial 
in  a  Los  Angeles  newspaper,  and  that  she 
then  communicated  her  knowledge  of  the  case 
to  the  attorney  for  the  plaintiff;  that  the 
reason  she  did  not  appear  and  give  testimony 
was  that  she  did  not  know  of  the  suit  and 
was  not  summoned  in  the  case.  It  does  not 
appear  whether  the  affiant  communicated 
her  knowledge  of  the  case  to  the  counsel 
before  the  close  of  the  trial  or  afterwards. 
For  aught  that  appears  by  her  statements, 
she  communicated  immediately  upon  reading 
of  the  trial  in  a  newspaper,  and  we  cannot 
sarmise  whether  the  trial  was  in  progress  at 
that  time  or  had  ended.  No  other  showing 
was  made  on  the  part  of  plaintiff  or  his 
counsel  as  to  why  this  witness  was  not  pro- 
flnced  at  the  trial. 

[7]  The  point  is  made  that  after  the  jury 
was  instmoted  to  return  a  verdict  for  the 
defendant,  the  verdict  was  so  returned ;  up- 
on a  poll  being  taken  of  the  jurors,  six  an- 
swered, affirming  the  verdict  as  returned, 
and  six  answered  that  it  was  not  their  ver- 
dict. The  record  shows  that  the  court  pre- 
sented a  form  of  verdict  to  the  jury,  and  di- 
rected the  foreman  to  sign  ttie  same  without 
the  jury  leaving  the  box,  and  that  the  ver- 
dict was  so  returned.  The  effect  of  the  judg- 
ment is  ttiat  of  a  nonsuit,  which  might  have 
been  entered  without  any  direction  requir- 
ing the  jury  to  return  any  verdict  in  the 
case.    Such  being  the  result,  it  would  seem 


immaterial  whether  tbe  JnroiiB  agreed  with 
the  court  or  not,  as  any  view  held  by  them 
in  opposition  to  tiiat  held  by  the  conrt  could 
not  be  allowed  to  prevail. 
The  Judgment  and  order  are  affirmed. 

We  concur:   CONREY,  P.  J.;   SHAW,  J. 


WEST  y.  CFTT  OF  OAKIAND  et  aL 
(Civ.  1824.) 


(District  Court  of  Appeal,  Ffrst  District  Cal- 
ifornia. May  25,  1916v  Rehear  ~  "  " 
by  Supreme  Court  July  24,  1016.) 


Rehearing  Denied 


L  Municipal  Cobpobations  <s=336(4)— Ptjb- 

UO      IirPBOVZUENTS  —  CONTBACTS — "LOWEST 

Responsibia  Biddbb"— CKABAons  or  Ma- 

TXBIAI,S. 
'  Under  Oakland  aty  Charter.  »  126,  130, 
requiring  the  city  council  to  award  a  contract 
to  the  lowest  bidder,  except  as'  otherwise  pro- 
vided in  the  charter,  allowing  rejection  of  any 
and  all  bids,  and  requiring  rejection  of  bid  of 
any  party  who  has  been  delinquent  or  unfaithful 
in  a  former  contract  with  the  city,  and  all  bida 
other  than  the  lowest  regalar  bid,  and  providing 
for  public  work,  when  costing  over  $500.  to 
be  done  by  contract  let  to  'lowest  responsible 
bidder,"  the  term  'lowest  responsible  bidder" 
does  not  mean  in  every  case  the  lowest  bidder 
who  has  not  been  deUnquent  or  unfaithful  in 
a  former  contract  with  the  city ;  but  where  the 
character  of  work  or  materials  required  calls 
for  the  exercise  of  sound  discretion  by  city  of- 
ficials in  determining  the  lowest  bidder  whose 
offer  best  responds  to  the  requirements  of  the 
work,  the  council  may  use  such  discretion  and 
award  the  bid  to  such  bidder. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  8(i2;   Dec:  Dig.  «=> 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Lowest  Responsible 
Bidder.]. 

2.  Muwicipai,  Oobporatiors  «=95&— Oovkbit- 
MENTAi.  PowKBS  — CoNsmoonoR  or  Ckab- 

TER. 

Where  words  have,  been  given  by  the  courts  a 
particular  meaning,  it  must  be  presumed  that 
they  were  used  with  such  meaning  in  framing  a 
city  charter,  in  the  al>8ence  of  limiting  clauses. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {;  145-147;  Dec.  Dig. 
®::=9o8.] 

3.  Mtjnicipai.  Corporations  «=»330(4)  —  Im- 
fbovemznts — contracts — ^award  to  low- 
EST BiDDis— Eftect  of  Awabo. 

The  honest  exercise  of  discretion  of  a  city 
council,  in  considering  the  adaptability  to  the 
use  required  of  goods  offered,  in  determining 
who  is  the  lowest  responsible  bidder  under  a 
charter  calling  for  award  of  public  works  con- 
tract to  such  bidder,  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Clent  Dig.  {  862 ;  Dec  Dig.  «=i> 
336(4).] 

4.  MuNiciPAi,  Cobpobations  9=>898(2)>-PnB- 
uc  Ikfbovembntb  —  Contracts  —  Lowest 
Bidder— PowEB  to  Consider  Qdautt  of 

WOBK. 

A  taxpayer,  interested  in  an  unsuccessful 
bidder  for  contract  for  public  improvement 
whose  bid  was  lowest,  suing  to  enjoin  award  to 
a  higher  bidder,  could  not  claim  that,  because 
the  specifications  did  not  provide  for  compari- 
son of  devices  to  be  offered,  the  council  had  no 
authority  to  investigate  their  merits  in  award- 
ing the  contract  where  such  imsuccessful  bidder 
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oHiperated   with   the  coundl  in  making  roeh 
(omparisons. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent.  Dig.  {  2158 ;   Dae.  Dig.  «=> 

5.  MtmiCrPAI.  COBPOSATIONS  «=»100— Pdbuo 
IVPBO  VEKENTS  —  CoJtTBACia— LOWEST  BiD  - 
1KB — RZCOBD    OP   AWABD. 

A  mnnldpal  board,  in  maldng  ft  record  of 
its  action  in  the  rejection  of  bids  for  contract 
for  public  work,  need  not  also  make  an  entry 
of  its  reason  for  so  doing ;  but  such  reason  may 
be  shown  whenever  its  action  is  questioned. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  213-218;  Dec.  Dig. 

e=>ioo.j 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Donahue,  Judge. 

Suit  by  M.  O.  West  against  the  City  of 
Oakland  and  others.  From  a  Judgment  for 
defendants,  and  an  order  denying  a  neiw 
trial,  plaintiff  appeala    Affirmed. 

R.  H.  Cross,  of  San  B*rancl80o  (Arthur  H. 
Brandt,  of  San  Francisco,  of  counsel),  for 
appellant.  T.  C.  Van  Ness,  Jr.,  of  San  Fran- 
cisco, fbr  respondent  Pauly  Jail  Building  Co. 
Paul  O.  Morf  and  John  J.  Earle,  botb  of  Oak- 
land, for  other  respondents. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  defendants  and 
from  an  order  denylitg  a  new  triaL  The 
facts  of  the  case  are  these: 

The  dty  of  Oakland,  being  about  to  oon- 
stract  a  Jail  in  the  upper  stories  of  its  city 
hall,  advertised  t<x  bids  for  furnishing  and 
Installing  said  jaiL  It  is  conceded  that  in  all 
respects  the  legal  steps  leading  up  to  the 
award  of  the  contract  for  such  Jail  construc- 
tion were  duly  and  regularly  taken.  In  the 
call  for  bids  the  council  directed  the  atten- 
tion of  prospecttve  bidders  to  the  plans  and 
specifications  of  the  proposed  work,  and  re- 
aaired  that  ail  bids  should  be  prepared  and 
submitted  in  accordance  therewith.  A  very 
material  element  in  the  mechanical  constrno- 
tioa  of  a  modern  Jail  is  the  Io<Mng  device, 
and  with  reference  to  this  portion  of  the 
famishlngs  to  be  bid  upon  the  plans  and 
spedficatlona  provided  that: 

"The  locking  device  should  be  simple  in  eon- 
itmction  and  operation  and  entirely  free  from 
complicated  parts  liable  to  unusual  yrear.  The 
derice  shall  have  ^aitive  lever  action,  shall 
hare  indexes  indicatmg  the  number  of  each  cell 
»  that  the  operator  can  set  with  the  lever  each 
door  or  the  entire  bank  of  cells,  which  shall 
then  with  a  single  movement  of  the  main  oper- 
ating levers  open  or  close  any  one  door  or  all." 

With  respect  to  locking  devices  for  Jails 
the  record  snfflclently  shows  that  there  are 
aeretal  kinds,  or  rather  designs,  of  these 
devices  differing  In  mechanical  construction, 
lad  either  patented  or  controlled  by  different 
companies,  who  are  competitors  ifor  the 
histaUatlon  each  of  its  own  particular  form 
or  design  of  locking  device.  There  were  four 
conqtetltora  who  responded  to  the  defendant's 
call  for  bids — the  M.  O.  West  Company, 
the  Panly  Jail  Building  Company,  the  Water- 


hoTise  ft  Price  Company,  and  the  Ralston 
Iron  Works,  Incorporated.  The  M.  G.  West 
Company  submitted  with  its  bid  a  design  of 
lo<^ing  device  known  as  the  Stewart  lock- 
ing device,  which  it  offered  to  Install  in  con- 
nection with  the  rest  of  the  work  bid  upon 
for  the  sum  of  $24,528.50.  The  Pauly  Jail 
Building  Company  submitted  its  own  pattern 
of  locking  device  with  its  bid  for  the  entire 
work  in  the  sum  of  $30,127.  The  other  two 
bidders  were  still  higher  la  their  bids  by 
several  thousand  dollars. 

When  the  bids  were  opened,  the  officials 
of  the  city  council  held  several  sessions  for 
the  purpose  of  investigating  the  merits  of 
the  several  locking  devices  presented,  and 
even  sent  experts  In  jail  construction  to  the 
city  of  Sacramento^  and  also  to  the  dty  of 
Portland,  Or.,  where  the  M.  O.  West  Com- 
pany had  installed  the  Stewart  de^gn  of 
locking  device,  Identical  with  that  which  it 
was  proposed  by  said  company  to  install  In 
Oakland  under  its  bid ;  but  the  city  council, 
after  quite  a  careful  and  exhaustive  Inves-' 
tlgatlon,  found  that  the  Stewart  locking  de- 
vice was  unsatisfactory  in  both  design  and 
operation,  and  that  it  did  not  meet  in  these 
respects  the  requirements  of  the  plans  and 
^>eclficatlons,  wliile,  on  the  other  hand,  tl^a 
locking  device  of  the  Pauly  Jail  BuUdlng 
Company  did  measure  up  to  those  require- 
ments. The  dty  coiudl  therefore  rejected 
the  bid  of  the  M.  Q.  West  Company,  although 
It  was  the  lowest  in  price,  and  accepted  the 
higher  bid  of  the  Pauly  Jail  Building  Com- 
pany, whereupon  this  plaintiff,  as  a  dtlzea 
and  taxpayer  of  the  dty  of  Oakland,  institut- 
ed this  proceeding  to  have  set  aside  and  can- 
celed the  award  of  the  contract  for  the  work 
to  the  Pauly  Jail  Building  Company  and 
the  contract  made  in  accordance  therewith, 
and  to  enjoin  the  other  offldals  of  the  dty 
from  the  payment  of  any  money  due  or  to  be- 
come due  in  the  course  of  its  execution. 

The  court  rendered  its  judgment  upon  the 
trial  of  the  cause  in  favor  of  the  defendants, 
and  denied  a  motion  for  a  new  trial,  where- 
upon the  plaintiff  prosecutes  this  appeal. 

It  was  not  averred  by  the  plaintiff  tn  his 
pleadings,  nor  sought  to  be  proven  upon  the 
trial  of  the  cause,  tliat  the  dty  councU  of 
Oakland,  or  any  of  the  members  thereof, 
acted  fraudulently  or  corruptly  in  making 
the  award  of  the  work  in  question  to  another 
than  the  lowest  bidder  for  such  work;  but 
the  appellant  relies  for  his  success  upon 
this  appeal  upon  his  construction  of  certain 
provisions  of  the  dty  charter  of  Oakland 
with  respect  to  the  award  of  contracts  after 
competitive  bidding  for  public  work.  Tlte 
sections  of  the  dty  diarter  thus  relied  upon 
by  the  appellant  are  sections  126  and  130 
thereof.  Section  126  is  entitled  "Require- 
ments for  Bids,"  and  after  providing  with 
much  of  detail  for  the  form  and  method  of 
bidding,  and  for  tlie  opening  and  exa  ml  nation 
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of  bids,  goes  on  to  declare  that  tbe  dty  coun- 
cil "shall  a-ward  the  contract  to  tbe  lowest 
bidder  except  as  otherwise  In  this  charter 
provided."    It  also  provides  that: 

"Tbe  council  or  board,  as  the  case  may  be, 
may  reject  any  and  all  bida,  and  must  reject 
the  bid  of  any  party  who  has  been  delinquent  or 
unfaithful  in  any  former  contract  with  the  city, 
and  all  bids  other  than  the  lowest  regular  bid." 

Section  130  of  the  charter  Is  entitled  "Pub- 
lic Work  to  be  Done  by  Contract,"  and  pro- 
vides in  part  as  follows: 

"In  tbe  erection,  improvement  and  repair  of 
all  public  buildings  and  works,  in  aU  streets  and 
sewer  work,  and  in  all  work  in  and  about 
streams,  bays  or  water-fronts,  or  in  or  about 
embankments  or  other  works  for  protection 
against  overflow  or  erosion,  and  in  furnishing 
any  supplies  and  material  for  the  same,  or  for 
any  other  use,  by  the  city,  or  in  the  purchasing 
of  any  supplies  to  be  used  by  tbe  city,  when  the 
expenditure  required  for  the  same  exceeds  the 
sum  of  $500,  it  shall  be  done  by  contract,  and 
shall  be  let  to  the  lowest  responsible  bidder  after 
advertising  for  five  consecutive  days  in  the  of- 
ficial newspaper  for  sealed  proposals  for  tbe 
work  contemplated  or  supplies  to  be  furnished." 

[1]  It  Is  the  contention  of  the  appellant 
that  these  two  sections  of  the  city  charter  of 
Oakland  are  to  be  read  and  construed  togeth- 
er, and  that,  when  so  construed,  the  term 
"lowest  responsible  bidder,"  as  used  In  the 
body  of  section  130  thereof,  and  which  has 
reference  specially  to  the  construction  and 
equipment  of  public  buildings,  is  to  be  held 
to  mean  only  that  the  lowest  responsible  bid- 
der shall  be  the  lowest  bidder  who  has  not 
been  delinquent  or  unfaithful  In  any  former 
contract  with  the  city,  and  that  otherwise, 
In  every  case  of  contracts  awarded  by  com- 
petitive bidding,  the  council  must  either 
award  the  contract  to  the  lowest  bidder  or 
must  reject  all  bids. 

[2,  J]  We  are  of  the  opinion,  however,  that 
this  is  altogether  too  narrow  and  binding  a 
construction  to  place  upon  these  provisions 
of  the  Oakland  city  charter.  There  are  many 
occasions  In  the  experiences  of  municipal 
government  when  the  quality  of  the  thing  to 
be  supplied  in  the  course  of  the  public  serv- 
ice depends  upon  conditions  which  differen- 
tiate bidders,  and  require  the  exercise  of  a 
sound  discretion  on  the  part  of  dty  officials  in 
determining  whether  the  wares  or  device 
which  each  Individual  bidder  <^ers  in  the 
form  of  his  own  exclusive  design  are  such  as 
will  meet  the  particular  requirements  of  the 
intended  work.  In  order  to  cover  such  cases 
It  is  quite  usttal  in  the  provisions  of  city 
charters  to  find  such  terms  as  "lowest  and 
best  bidder,"  or  as  "lowest  responsible  bid- 
der," and  the  like;  and  these  phrases  have 
been  given  by  the  courts  a  particular  mean- 
ing, in  which  it  must  be  presumed  they  are 
used  by  the  framers  of  dty  charters.  In  the 
absence  of  other  limiting  clauses.  The  term 
"lowest  responsible  bidder"  has  been  held 
to  mean  the  lowest  bidder  whose  otter  best 
responds  in  quality,  fitness,  and  capacity  to 
the  particular  requirements  of  the  proposed 
work,  and  that  where,  by  the  use  of  these 


terms,  the  council  has  been  Invested  with  dis- 
cretionary power  as  to  which  is  the  lowest 
responsible  bidder,  having  regard  to  the  qual- 
ity and  adaptability  of  the  material  or  arti- 
cle to  the  particular  requirements  of  its  use, 
such  discretion  will  not  be  Interfered  with 
by  the  courts,  in  the  absence  of  direct  aver- 
ments and  proof  of  fraud.  2  Dillon  on  Mu- 
nldpal  Corporations  (5th  Ed.)  $  811,  p.  1223, 
and  cases  cited.  And  even  when  in  statutes 
and  charters  the  term  "lowest  bidder"  only 
la  employed,  the  courts  have  held  that,  in 
determining  whether  a  bid  is  the  lowest 
among  several  others,  there  may  be  cases 
where  the  quality  and  ability  of  the  thing 
offered — ^In  other  words.  Its  adaptability  to 
the  purpose  for  which  It  Is  required — may  be 
considered.  Clapton  y.  Taylor,  49  Mo.  App. 
117 ;  Cleveland  Fire  Alarm  Co.  r.  Metropoli- 
tan Fire  Com'rs,  55  Barb.  (N.  T.)  288.  In 
fact,  it  la  conceded  by  counsel  for  the  appel- 
lant that  if,  under  a  fair  and  liberal  construc- 
tion of  this  charter,  the  dty  council  had  dis- 
cretion, in  awarding  tbe  contract  to  the  lowest 
responsible  bidder,  to  ocmsider  the  quality  of 
the  respective  devices  upon  which  the  several 
bids  were  predicated,  such  discretion,  honest- 
ly exerdsed,  will  not  be  interfered  with.  We 
think  it  evident  that  the  city  charter  of  Oak- 
land  is  to  be  given  such  a  construction,  and 
that  this  Is  a  very  appropriate  case  for  the 
application  of  the  principles  above  set  forth 
in  determining  which  was  the  lowest  respon- 
sible bidder  for  the  furnishing  of  devices  and 
material  to  be  used  in  outfitting  the  city  Jail, 
and  that  in  the  exercise  of  its  discretion  In 
determining  this  Issue  the  city  coundl  is 
not  only  shown  not  to  have  acted  corruptly, 
but,  on  the  contrary,  Is  shown  to  have  arriv- 
ed at  its  condusions  with  quite  commendable 
drcumspection  and  care. 

[4]  It  is,  however,  insisted  by  the  appellant 
that  since  the  plans  and  spectBcatlons  did  not 
call  for  nor  require  the  snbmissioa  of  models 
of  locking  devices,  nor  provide  for  compari- 
son of  the  merits  of  the  respective  devices  of 
the  several  bidders,  the  council  had  no  au- 
thority to  make  such  investigation,  nor  to  de- 
termine as  to  which  bidder  otherwise  finan- 
cially responsible  was  presenting  the  most 
suitable  and  practical  device.  A  suffldent 
answer  to  this  contention  is  that  apparently 
the  M.  G.  West  Company,  far  from  objecting 
to  these  comparisons  and  investigations,  co- 
operated with  the  dty  council  in  making 
them,  to  the  extent  of  exhibiting  before  that 
body  a  working  model  of  its  particular  lock- 
ing device,  and  ot  suggesting  the  names  of 
cities  where  the  exi>ert8  of  the  dty  ooundl 
might  observe  jails  wherein  the  Stewart  lock- 
ing device  of  the  precise  pattern  it  proposed 
under  its  bid  to  install  might  be  observed  in 
actual  operation.  'Th6  M.  O.  West  Company 
having  thus  submitted  to  the  method  adopted 
by  the  dty  council  fbr  determining  the  issue 
before  It,  the  appellant  cannot  here  be  held 
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to  omiplaln  that  the  action  of  that  body  was 
In  that  respect  beyond  Its  power. 

[5]  It  la  alao  contended  by  appellant  that 
it  was  the  duty  of  the  city  cooncU,  upon  de- 
termiDing  that  the  M.  G.  West  Company  was 
sot  the  lowest  responsible  bidder,  to  make  a 
gpedflc  finding  to  that  effect  Whatever  the 
rule  apon  that  snbject  may  be  In  other  jarls- 
dictl<ms,  the  question  has  been  determined  in 
this  state  adversely  to  the  appellant's  conten- 
tion In  the  case  of  Rice  v.  Board  of  Trustees, 
107  GaL  388,  40  Pac.  661,  wherein  it  was  dls- 
enssed  and  decided  that  it  was  not  necessary 
for  a  mnnldpal  board.  In  making  a  record 
of  Its  acticxi  in  the  rejection  of  certain  bids, 
to  also  make  an  entry  of  its  recuMn  for  so 
doing,  bnt  that  the  real  reason  for  Its  action 
might  be  shown  upon  the  trial  of  the  case 
involTlng  the  validity  and  Integrity  of  the 
action  of  the  board. 
Judgment  and  order  affirmed. 


We    concur: 
GAN,  J. 


LENNON,    P.   J.;    KBRBI- 


POBTERFIELD  et  aL   v.  OITT   OP  MO- 
DESTO.    (Civ.  1512.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  27.  1916.) 

1.  Appkal  and   Ebsob  «=>994(2)— Rktixw— 
ORKDiBii,rrT  or  WmrassEs. 

The  acceptance  by  the  jury  of  the  truth  of 
die  testimony  of  one  witness,  rather  than  tiiat 
of  another,  cannot  be  interfered  with  by  the 
reviewing  court,  nnless  it  can  he  safely  said 
titeir  conidusion  was  the  result  of  passion  and 
prejudice  controlling  their  minds. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3902,  3903 ;  Dec.  Dig.  «=» 
994(2).] 

2.  MaSIKK  AHD   SnVAHT  «3>150(4)— IR/TTBT— 

For  the  city  engineer  in  charge  of  construc- 
tim  of  a  sewer  to  sead  a  laboNr  to  work  at 
a  point  in  the  trench  eoncededly  dangerous,  be- 
canse  of  removal  of  the  cribUng  and  existence 
of  a  crack,  and  without  specially  warning  him, 
vas  eolpable  negligence. 

[Ed.  .Note.— For  other  cases,  see  Master  and 
Servant,  I>nt.  Dig.  {  306;  Dec.  Dig.  *=» 
150(4).I 

Appeal  frmn  Superior  Ooort,  StanlflUras 
County;    L.  W.  Pulkerth,  Judge. 

Action  by  Kstella  Porterfield  and  another 
against  the  City  of  Modesto.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

L.  J.  Maddux  and  B.  R.  Jones,  both  of 
Modesto,  for  appellant.  J.  W.  Hawkins,  of 
Modesto,  for  reqwndents. 

CHIPMAN,  P.  J.  This  Is  an  acUon 
brought  by  plaintiffs,  Estella  and  Agnes 
Porterfield,  to  recover  damages  for  the  death 
of  Charles  Porterfield,  the  husband  and 
father,  respectively,  of  plaintiffs.  Porter- 
Oeld's  death  resulted  from  injuries  received 
while  working  as  a  laborer  In  a  sewer  trench 
bdng  constructed  by  the  dty  of  Modesto. 


The  ooandlmen  of  the  dty  were  hiade  parties 
defendant,  but,  by  consent  of  plaintiffs'  coun- 
sel, the  court  instructed  the  Jury  that  If  they 
found  for  the  plaintiffs,  the  verdict  shoOld  be 
against  the  dty  of  Modesto  only.  The  case 
was  tried  by  the  superior  court  with  a  Jury, 
and  a  verdict  was  rendered  In  favor  of  plain- 
tiffs for  the  sum  of  |7,600.  Based  upon  the 
verdict,  a  Judgment  was  entered  for  said  sum 
in  favor  of  plalntitFS,  from  which  defendant 
has  appealed  under  the  alternative  method. 

The  record  is  singularly  free  from  any 
dalm  of  errors  of  the  court  in  conducting  the 
trial.  The  Instructions  were  dear,  and  suc- 
cinct statements  of  the  law  necessary  for  the 
guidance  of  the  Jury  and  are  In  no  wise  chal- 
lenged. The  nature  and  extent  of  the 
grounds  for  the  appeal  will  be  found  in  the 
following  statement  In  defendant's  brief: 

"The  theory  of  the  defense  at  the  trial  of 
said  action  and  on  this  appeal  is  that  the  inju- 
ries received  by  said  Charles  Porterfield,  anS 
which  resulted  in  his  death,  were  received  not  In 
the  line  of  his  duty,  but  were  caused  by  his 
gross  carelesBDess  in  disobeying  the  orders  of 
his  superior,  O.  H.  Freitas  (city  engineer  in 
charge  of  the  work),  and  also  that  the  verdict  is 
contrary  to  the  evidence,  for  the  reason  that 
there  was  an  utter  failure  on  the  part  of  the 
plaintiffs  to  establish  the  negligence  alleged  in 
the  complaint." 

In  short,  the  defense  was  contributory  neg- 
ligence by  the  deceased.  It  was  alleged  In 
the  complaint  that  the  said  construction 
work  was  in  charge  of  said  engineer,  Freitas, 
pursuant  to  the  resolution  of  defendant; 
that,  on  October  9,  1913,  a  portion  of  the 
excavation,  or  trench,  for  the  sewer  pipe  bad 
been  opened  up  for  some  distance,  and  the 
sewer  pipe  laid  therein  and  the  trench  order- 
ed by  the  city  to  be  closed;  that  the  soil 
through  which  the  trendi  was  dug  was  of 
such  nature  that  to  prevent  Its  caving  and 
falling  upon  laborers  working  in  the  trench 
It  was  necessary  that  the  sides  of  the  trench 
should  be  secured  by  cribbing,  in  the  absence 
of  which  it  was  a  dangerous  and  unsafe 
place  to  work,  a  fact  well  known  to  defend- 
ants: that,  notwithstanding  such  fact  and 
such  knowledge  by  defendants,  Porterfield 
was  ordered  by  defendants  to  go  into  the 
trench  and  shovel  dirt  around  a  manhole  be- 
ing therein  constructed;  that  the  bradngs 
or  cribbing  at  the  place  where  Porterfield 
was  directed  to  work  had  previously  been 
removed,  thus  leaving  the  walls  of  the  trench 
without  support  and  liable  to  cave  in  and 
fall  upon  him  when  he  was  at  work;  that 
it  was  unnecessary  to  send  him  into  the 
trench  for  the  purpose  above  stated,  for  the 
reason  that,  as  had  elsewhere  been  done  In 
filling,  the  trench,  earth  which  had  been 
thrown  out  of  the  trench  and  lying  along  the 
sides  at  the  top  could  have  been  used  for  the 
purpose  of  filling  around  the  manhole ;  "that 
while  the  said  Charles  Porterfield  Was  carry- 
ing out  the  instructions  of  the  defendants,  and 
was  in  said  trench  for  the  purpose  of  shovel- 
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lug  said  dirt  around  said  manhole,  tbe  S&ld 
bank  of  said  ditch  caved  In  and  upon  the  said 
Charles  Porterfleld  and  crashed  bis  bead, 
and  the  said  Charles  Porterfleld  did,  on  the 
10th  day  of  October,  igi3,  die  as  a  result 
of  said  Injury" ;  that  defendant  did  not  pro- 
vide said  Porterfleld  a  reasonably  safe  place 
In  which  to  work,  "In  that  said  defendant 
did  sot  keep  said  dltdi  cribbed  and  braced. 
That  said  defendant  sent  said  Charles  Port- 
erfleld into  a  place  unsafe  to  work  In,  with 
full  knowledge  of  the  dangerous  condition 
of  said  place."  With  much  amplification  the 
complaint  sets  forth  tbe  facts  of  which  the 
foregoing  is  a  brief  summary. 

The  testimony  was  that  the  trench  had 
been  closed  up  to  a  point  near  to  and  east  of 
the  manhole,  and  had  also  been  filled  west 
of  the  manhole  within  about  6  or  7  feet  pt 
the  top.  The  manhole  was  in  course  of  con- 
struction, and  was  completed  to  a  point  a  few 
feet  from  the  top.  The  following  description 
of  the  manner  in  which  the  work  was  done 
is  taken  from  respondents'  brief  and  is  in  ac- 
cordance with  the  testimony: 

"Accordifij;  to  the  testimony  ot  all  the  wit- 
nesses, the  soil  in  the  city  of  Modesto  where 
the  sewer  was  haag  constructed  had  on  top  a 
strata  of  hard  material,  and  underlying  this 
was  loose  running  sand.  The  cave-in  was  on  F 
street,  between  Fifth  and  Sixth  streets.  As  the 
excavation  was  opened  up,  cribbing  was  placed  in 
the  excavation  to  keep  the  ground  from  caving 
in.  The  first  row  of  cribbing  extended  down  10 
feet,  and  was  composed  of  upright  boards  placed 
on  both  sides  of  the  excavation  and  held  apart 
by  jacks.  The  second  row  of  cribbing  extended 
down  the  rest  of  the  distance,  and  was  con- 
structed for  the  same  purpose  and  in  the  same 
manner  as  the  first  row  of  cribbing.  Always, 
prior  to  tbe  death  of  Porterfleld,  it  was  custom- 
ary for  the  excavation  to  be  filled  before  re- 
moving the  cribbing.  The  filling  in  was  done 
in  the  following  manner:  Dirt  was  filled  in  un- 
til it  reached  the  first  row  of  jacks,  then  the 
lowest  row  of  jacks  was  removed,  and  dirt  filled 
up  to  second  row  of  jacks,  which  were  then 
taken  out  and  the  filling  in  progressed  as  before 
until  the  excavation  had  been  filled  up  to  the  top 
of  the  lower  row  or  cribbing.  Then  the  lowtr 
row  of  cribbing  was  pulled  out  by  means  of 
chains  and  jackscrews,  the  upper  row  of  crib- 
bing; still  remaining  in  place.  The  lower  row 
of  jacks  on  the  upper  row  of  cribbing  was  then 
removed,  and  the  filling  progressed  as  before, 
each  row  of  jacks  being  removed  as  the  dirt  in 
the  excavation  was  filled  until  the  whole  excava- 
tion was  filled.  Thereupon  the  upper  row  of 
cribbing  was  removed  b^  pulling  out  the  upright 
boards  with  chain  and  jack. 

"When  Porterfleld  was  killed  the  cribbing  had 
all  been  removed  but  the  excavation  had  not 
been  filled  up,  and  the  workmen  had  placed  crib- 
bing at  one  point  only  in  the  excavation,  and 
that  was  right  at  the  manhole,  the  excavation 
being  cribbed  for  the  distance  of  6  feet  directiy 
opposite  the  place  where  the  manhole  was  Ixdng 
constructed.  The  banks  of  the  excavation  west 
of  the  manhole  had  cracked,  but  had  not  fallen 
into  the  excavation.  The  engineer  in  charge  of 
the  work  knew  of  tliis  fact.  Always,  prior  to 
the  time  Porterfield  was  killed,  the  excavation 
had  been  filled  from  the  top,  and  at  the  time 
Porterfield  was  killed  there  was  plenty  of  dirt 
on  top  of  the  ground  and  adjacent  to  the  excava- 
tion to  fill  up  the  excavation.  This  dirt  was 
the  same  dirt  that  had  c(Hne  from  the  excava- 
tion. Engineer  Freitas  was  in  charge  of  the 
work  for  the  city  of  Modesta    The  sewer  pipe 


had  been  laid  in  the  trench,  and  a  manhole ' 
being  constructed.  The  manhole  was  being  con- 
structed with  brick  and  was  circular  in  fomi. 
As  tbe  masons  laid  the  brick  it  was  necessary 
to  fill  in  dirt  around  the  manhole  to  give  tbe 
masons  a  place  to  stand  on." 

The  following  statement  of  respondents' 
counsel  presents  the  only  controverted  ques- 
tion of  importance  in  the  case: 

"Some  jacks  and  timbers  had  been  left  in  the 
excavation  around  and  near  the  manhole,  and 
Engineer  Freitas  told  Porterfield  to  go  down  in- 
to the  trench  and  throw  out  the  jacks  and 
timbers  and  fill  in  around  the  manhole  for  tbe 
purpose  of  giving  the  masons  a  footing  on  wliich 
to  work.  Porterfield  went  down  into  the  trench 
on  the  west  side  of  the  manhole  to  carry  out 
the  orders  given  him,  and  the  cracked  bank  of 
the  excavation  fell  in  upon  Porterfield  and  killed 
him." 

There  is  no  substantial  conflict  in  the 
evidence,  except  as  to  the  instructions  given 
to  Porterfleld,  in  obedience  to  which  he  went 
into  the  trench,  and  upon  this  point  the  only 
direct  testimony  was  given  by  witness  G.  W. 
Bowman,  a  laborer  at  work  at  the  manhole, 
and  the  testimony  of  George  H.  Freitas,  the 
engineer  in  charge.    Bowman  testified: 

That  he  was  working  at  the  manhole  mention- 
ed in  the  evidence,  and  was  asked  if  he  heard 
Engineer  Freitas  say  anything  to  Porterfield 
the  afternoon  the  latter  was  hurt.  "A.  Well,  ho 
told  him  to  go  down  in  the  ditch  and  clean  up 
and  fill  in  around  the  manhole.  Q.  Do  you 
know  whether  he  went  down  into  the  ditch  or 
not?  A.  Yes,  sir:  he  went  down.  Q.  What 
did  he  do  when  he  went  down  there,  if  you 
know?  A.  WelL  he  taken  some  jacks  and  tim- 
bers— 2x6s  and  2x88  out  and  put  them  up  on 
the  bank.  Q.  They  were  lying  loose  on  the 
groimd  in  there?  A.  Yes,  sir.  They  had  t^k- 
en  out  from  around  the  manhole  and  throwed 
them  back,  and  he  put  them  on  the  bank.  Q. 
He  put  them  upon  the  bank?  A.  Yes.  Q.  Now 
what  happened?  A.  Well,  I  don't  know  just 
how  long  he  had  been  in  there,  but  it  hadn't 
been  but  a  short  time  until  he  got  caught — 
got  crushed.  He  hadn't  been  very  long,  how- 
ever. Q.  How  did  he  get  crushed?  A.  Well, 
he  was— it  seems  as  though  he  was  standing 
leaning  up  against  the  north  bank,  and  a  chunk 
of  dirt  came  from  the  south  and  caught  Uini. 
Q.  Anyway,  be  was  pinned  against  the  north 
bank?  A.  Yes.  Q.  By  a  chunk  of  dirt?  A. 
Yes,  sir.  Q.  How  big  a  chunk  was  that?  A. 
Ob,  I  don't  know ;  I  guess  it  would  weigh  1,800 
or  2,000  or  something  like  that.  Q.  You  wer<> 
there  and  saw  him  pinned?  A.  No;  I  didn't 
see  him.  I  seen  him  a  few  seconds  afterward. 
I  was  up  at  the  mortar  box,  a  little  ways.  I 
don't  know— 15  or  20  feet  Q.  What  did  you 
do?  A.  Well,  Mr.  Freitas  and  I  and  Mr.  Muel- 
ler—Phil Muelleiv-went  down  in  there  and 
tried  to  move  it  and  could  not  do  it,  and  I  taken 
a  pick  and  broke  the  top  of  it  off,  and  we  pulled 
him  out  and  laid  him  out  on  the  bank.  •  «  • 
Q.  Now,  had  you  seen  the  ground  there  prior  to 
this  time,  before  he  got  hurt?  A.  Yes,  sir.  Q. 
What  was  the  condition  of  it  before?  A.  Well, 
after  the  sand  tumbled  from  under  it,  you  know, 
there  was  a  great  long  slide  of  it  cradced  away 
back  and  came  out  to  a  peak  up  here,  you  know, 
where  that  chunk  broke  oflf.  xou  see  after  we 
taken  the  timbers  out,  it  cracked  out  aways 
from  the  edge  of  the  ditch,  you  know ;  just  had 
been  hanging  there,  I  don't  know,  a  couple  of 
weeks  or  maybe  something  liko  that." 

He  testified  that  any  one  going  along  this 
dlt(A  could  see  this  cradc,  and  that  Mr. 
Frdtas  was  up  nM  down  along  the  ditch 
frequently  efvery  day.    He  testified,  and  other 
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vltnesaes  testified  to  the  tact,  that  the  top 
earth  for  a  few  feet  down  was  compact, 
bat  beIo\r  the  formation  was  almost  pare 
sand,  and  had  to  be  cribbed  to  bold  It  In 
place;  that  the  aewer  was  about  16  or  17 
feet  deep,  and  had  been  filled  up  at  the  man- 
bole  within  6  or  8  feet  of  the  tap ;  that  there 
was  dirt  a  few  feet  from  the  edge  of  the 
dltdi  which  had  been  thrown  out  In  digging 
It  It  appeared  that  about  25  or  30  feet  west 
of  the  manhole  the  trench  had  been  filled 
up  within  3  or  S%  feet  of  the  top.  On  cross- 
examination  the  wltnen  testified  that  Porter- 
field  went  into  the  dttdi  at  this  point  It 
farther  aj^eared  that  the  earth,  in  filling  at 
this  pdnt,  assnmed  a  slope  down  towards 
the  manhole  to  a  point  10  or  12  feet  from 
the  manhole;    The  witness  testified: 

'TThat  It  was  after  he  had  seen  Porterfleld  go 
into  the  ditch  that  he  saw  him  throwing  out 
jacks  and  timbers.  •  •  •  He  went  in  there 
where  it  was  ghallow,  and  went  down  in  there 
where  it  was  deeper,  ;oa  see,  toward  the  man- 
hole to  clean  ap.  Q.  xes ;  you  say  Mr.  Freitot 
told  him  to  do  that?  A.  Xes,  sir.  Q.  Did 
Tou  hear  Mr.  Preitas  say  It?  A.  Yea.  •  •  • 
Q.  Well,  had  he  taken  out  all  the  timbers  and 
jackscrews?  A.  Xes.  He  had  taken  them  all 
ODt  and  commenced  to  ahovcl  the  dirt  down." 

He  testlfled: 

"When  I  got  there,  yon  see,  to  help  to  get 
him  out,  a  chunk  of  dirt  bad  caught  him,  and 
he  was  standing  right  against  the  north  walL 
and  the  chunk  came  from  the  south.  •  •  • 
His  shovel  was  ritting  there  when  the  chnnk  of 
dirt  canght  him,  sitting  up.  by  his  side  like." 

On  further  cross-examination  he  testified, 
in  answer  to  a  Question  whether  he  saw  Por- 
terfleld in  the  dltdk : 

"No,  I  didn't  see  him  in  the  ditch;  only 
when  I  was  carrying  mortar  up— you  see  I 
carried  mortar  from  the  box  up  to  the  manhole 
and  dumped  it,  and  I  just  got  dumped  out  a 
paiUul  and  came  back  and  seen  him  in  there. 
Q.  I  sar,  you  did  not  see  Porterfleld  in  the  ditch 
before  he  was  Injured?  A.  Yes.  Q.  Yon  say 
yon  did  see  him  in  the  ditch?    A.  Yea." 

After  the  accident  Porterfleld  was  found 
in  an  upright  position  with  his  back  against 
the  north  wall  of  the  trench,  and  10  or  11 
feet  from  the  manhole.  The  "chunk"  of 
earth  mentioned  by  the  witness  came  from 
the  south  side,  .where  the  crack  was. 

Bnglneer  Freltas  testified : 

That  he  had  full  charge  of  the  work  on  the 
sever,  and  that  Porterfleld  was  working  with 
pick  and  shorel  under  his  direction;  that,  in 
the  afternoon,  about  4:30  o'clock,  he  directed 
Porterfleld  to  assist  in  hanling  some  brick  to 
the  mnnbole  referred  to  in  the  testimony.  "6. 
Jnst  state  what  you  told  him  to  do.  A.  Well, 
I  told  Mr.  Porterfidd  that  when  he  got  through 
that  brickwork,  hauling  the  brick,  that  he  was 
to  assist  the  men  around  the  manhole  by  back- 
filling or  sboreling  dirt  back  against  the  man- 
hoI&  Q.  Where  «nd  you  Intend  or  tell  him  to 
stand  in  doing  the  work,  in  the  ditch  or  on  the 
ditch?  A.  I  directed  that  he  should  stand  in 
the  ditch,  •  •  •  Q.  What  did  you  tell  him? 
A  I  told  Mr.  Porterfleld  to  fill  In  from  a  point 
where  the  trench  was  riiallowest,  and  indicated 
the  point  where  I  wanted  him  to  work.  Q. 
Where  did  you  indicate  to  him?  A.  I  indicated 
«  point  down  along  about  between  where  it  is 
31)4  feet  deep  and  8  feet  deep  in  the  diagram 
vodicating)." 


He  testified: 

That  the  sewer  at  that  point  was  16  feet 
deep,  but  it  had  been  partly  filled,  and  was  be- 
tween 8  and  3  Mi  feet  at  the  point  indicated,  and 
sloped  down  to  the  manhole  where  it  was  abont 
8  feet  deep ;  that  he  sent  Porterfleld  into  the 
ditch  to  fill  out  the  time  until  6  o'clock,  quitting 
time;  that  the  ditch  was  44  inches  wide ;  that 
the  distance  irom  the  point  where  he  testlfled 
he  directed  Porterfleld  to  stand  to  the  center 
of  the  manhole  was  27%  feet;  that  the  crack 
in  the  earth,  mentioned  by  witnesses,  commenced 
about  where  Porterfleld  was  to  stand  (a  photo- 
graph was  introduced  showing  the  surface  and 
the  ditch  in  that  vicinity).  "The  back  filling 
was  generally  done  from  the  top.  That  was 
the  regular  way  of  doing.  Q.  What  was  the 
object  of  having  it  done  from  thjs  trench  on 
this  special  occasion?  A.  Why,  at  that  time 
the  men  were  working  around  ue  manhole,  the 
briokmen  and  their  assistants,  and  It  wasn't 
poMible  to  throw  the  dirt  from  the  top  over  the 
top  of  these  men :  it  would  interfere  with  t£eu' 
work.  Q.  Well,  I  believe  you  said  It  was  done 
for  the  purpose  of  fliling  in  a  few  moments  of 
extra  time.  A.  That  is  all,  just  had  the  time 
to  fill  in  from  that  until  6  o'clock,  just  simply 
to  keep  him  busy."  He  also  stated  that  an- 
other reason  was  to  avoid  making  a  dust  to  the 
annoyance  of  the  brickmasons.  •  •  •  "Q. 
Do  you  Imow  whether  or  not  the  deceased, 
Charles  Porterfleld,  went  to  work  at  the  point? 
A.  I  do  not  Q.  Did  you  see  him  in  the  trenob 
at  all?  A.  Not  until  after  the  accident  hap- 
pened, and  I  helped  to  take  him  oat" 

He  testlfled: 

That  Porterfleld  was  found  at  a  point  about 
16  feet  from  where  witness  directed  him  to  go 
to  work;  that  he  saw  no  shovel  where  Porter- 
fleld was  found ;  that  there  was  no  necessity  for 
his  goin^  there  in  the  line  of  his  duty.  "Q. 
What  did  you  say  to  Charles  Porteiield,  if 
anything,  about  going  into  dangerous  places? 
A.  Well,  I  don't  know  that  I  ever  spoke  to 
him  directly.  I  spoke  to  the  men  generally — 
gave  them  instmctions  to  always  be  careful  and 
to  be  sure  wherever  they  were  working  that 
everything  was  safe  and  secure." 

He  was  asked  If  Porterfleld  was  present 
when  he  gave  such  instructions  and  answer- 
ed, "I  believe  he  was."  He  testlfled  that  at 
the  point  where  Porterfleld  was  hurt  the 
cribbing  had  been  removed,  and  that  there 
had  been  cribbing  there  and  nothing  remain- 
ed to  be  done  but  to  fill  the  ditch  except  the 
work  at  the  manhole.  A  photograph  was  in- 
troduced representing  a  man  standing  In  the 
trench  where  the  witness  testlfled  Porterfleld 
was  killed,  which,  he  testlfled,  .was  11  feet 
from  the  manhole.  Several  photographs  were 
Introduced  to  assist  the  Jury  in  imderstand- 
Ing  the  testimony,  but  we  do  not  think  It 
necessary  to  incorporate  them  in  this  opin- 
ion. On  cross-examination  the  witness  was 
again  asked  what  he  said  to  Porterfleld,  and 
answered  as  before: 

"I  told  him  T  wanted  the  dirt  filled  from  the 
point — the  shallowest  point — low  point  where  the 
back  fill  had  been  made  to  within  8^  to  3  feet 
of  the  top  of  the  ground.  Q.  Well,  did  you  say 
all  that?.  A.  I  don't  know  that  I  did.  I  told 
him  there  is  the  point  that  I  wanted  the  dirt 
from.  Q.  Did  you  go  over  opposite  or  standing 
where  you  were?  A.  Standing  where  I  was 
standing.  *  *  *  Q.  AU  right  Did  you  say 
anything  more?  A.  I  did  not.  *  •  *  I  was 
right  at  the  manhole  at  the  time,  where  they 
were  building  the  manhole.  The  top  is  aliout 
26  inches  ia  diameter  and  8  feet  down,  about  8 
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feet    *    *    *    The  brick  waa  done  to  about  8 
feet  of  the  bottom." 

He  testified: 

That  the  conditions  were  such  as  to  jostify 
him  in  taking:  out  the  cribbing  "except  richt 
aronnd  the  manhole.  Q.  Well,  there  was  a  big 
crack  there  that  came  after  taldng  it  out,  wasn't 
there?  A.  That  occurred  after  the  cribbing  was 
removed.  Q.  Tea.  You  saw  that  crack  before 
the  accident  happened,  didn't  you?  A.  I  did. 
I  knew  it  was  Uiere.  •  •  •  Q.  Now,  if  you 
had  left  the  cribbing  in  there,  you  could  have 
filled  in  around  tha  manhole  just  the  same, 
couldn't  you?    A.  I  could  have;    yes." 

Referring  to  Poiterfleld  when  found,  he 
was  asked: 

"And  in  what  position  was  he?  A.  H«  was 
standing.  Q.  He  was  standing  up?  A.  Yes. 
Q.  And  the  lump  of  dirt  had  apparently  just 
tipped  over  like  that  and  caught  mm?    A,  Yes." 

He  testified: 

That  there  had  been  other  "cave-ins"  during 
the  construction  of  the  work  prior  to  this  time. 
•  •  •  "Q.  When  you  placed  Mr.  Porterfield 
at  the  point  where  you  say  you  told  him  to  go, 
did  you  tell  him  that  to  go  down  further  would 
be  dangerous?    A.  I  don't  think  I  did." 

He  testified  that  after  the  ditch  had  been 
partly  filled  there  was  danger  of  Its  breaking 
back.    He  aiao  testified  that: 

When  the  men  were  opening  the  trench  at 
first  "they  generally  throw  it  prettv  well  back 
off  the  street,  and  generally  get  it  back  to  the 
curb  line^  which  would  be  about  25  feet  from 
the  center  line  of  the  street." 

'  [1]  Appellant's  contention  is  that  the  ver- 
dict of  the  Jury  must  necessarily  have  been 
formed  upon  the  testimony  of  these  two  wit- 
nesses. 

"We  cMtend,"  says  the  brief,  "that  when  the 
jurors  rejected  the  direct  and  positive  te^mony 
of  Mr.  0.  H.  Freitas,  and  brought  In  a  verdict 
based  upon  the  testimony  of  Bowman,  they  were 
acting  under  passion  and  prejudice,  and  were 
carried  away  by  mnpathy  for  tha  young  wid- 
ow and  her  child.'' 

And  we  are  admonished  to  read  carefully 
tha  testimony,  with  the  assuraaoe  that: 

"It  must  be  evident  from  the  answers  given  by 
Bowman,  especially  on  his  cross-examination, 
that  he  was  trying  to  build  up  a  case  for  the 
plaintifb." 

We  have  endeavored  to  comply  with  this 
admonition.  It  Is  true  that  Bowman's  testi- 
mony at  the  trial  did  not  harmonize  in  aU 
respects  with  his  testimony  at  the  coroner's 
inquest;  also  that  be  testified  at  the  trial 
to  some  Important  facts  not  brought  out  at 
the  Inquest,  i^perlence  shows  that  these 
features  are  not  unusual.  In  preliminary 
inquiries,  especially  in  coroner's  Inquests  in- 
volving no  element  of  crime,  it  is  seldom 
found  necessary  to  enter  Into  a  minute  ex- 
amination of  all  the  facts.  At  any  rate,  the 
duty  of  sifting  out  the  truth  and  determla- 
Ing'  the  credence  to  be  given  to  testimony 
given  by  witnesses  Is  so  peculiarly  the  func- 
tion of  the  Jury  that  the  reviewing  court  can- 
not Interfere  with  their  conclusion  unless,  as 
is  claimed  here,  it  can  safely  be  said  that 
such  conclusion  was  the  result  of  passion  and 
prejndice  controlling  the  minds  of  the  jurors. 
We  do  not  teei  warranted  in  boldlng  that  the 


verdict  was  reached  onder  any  sndi  influ- 
ence. 

There  was  evidence  justifying  the  jnry  In 
finding  that  Porterfield  was  directed  by  the 
engineer  in  charge  to  work  at  a  place  in 
the  trench  admittedly  known  by  the  engineer 
to  be  dangerous.  That  it  was  dangerous  ap- 
peared from  the  fact  that  shortly  after  he 
had  commenced  work  Porterfield  was  killed, 
and  was  killed  by  the  caving  in  of  a  block 
of  earth  which  had,  for  some  days,  given 
evidence  of  Its  liability  to  fall  into  the 
trench.  Whether  Porterfield  knew  of  the 
danger,  or  to  what  extent  he  appreciated  it, 
we  do  not  know.  As  tlie  cracking  of  the 
earth  at  the  point  where  he  was  killed  was 
known  to  Bowman,  his  fellow  laborer  at  the 
manhole.  It  is  fair  to  assnme  that  Porterfield 
had  observed  it,  but  we  cannot  assume,  wliea 
told  to  go  into  the  trench  by  one  who  hod 
the  authority  to  direct  the  work,  that  he 
appreciated  the  danger,  and  recklessly  ex- 
posed himself  to  the  consequences  and  the 
risks  attendant  upon  the  ];>erfonnance  of  the 
orders  given  him.  Indeed,  we  do  not  ua- 
derirtand  appellant  to  claim  this.  Its  claim 
Is  that  he  was  told  to  work  at  a  point  in 
the  trench  where  in  fact  there  was  no  dan- 
ger, and  that  he  volontarily  and  needlessly- 
assumed  a  position  of  peril,  and  hence  plain- 
tiff cannot  recover.  But  appellant  overlooks, 
or  entirely  rejects,  the  testimony  that  de- 
ceased was  told  to  go  to  work  at  the  very 
point  where  he  was  killed. 

If  we  conld  unhesitatingly  accept  appel- 
lant's view  of  the  evidence,  we  might  accept 
Its  construction  of  the  Elmployers'  Liability 
Act  of  1011  (Stats.  1811,  p.  796),  namely,  that 
while  the  statute  has  abolished  the  doctrine 
of  assumption  of  risk,  and — 
"while  the  employer  must  furnish  bis  employte 
with  safety  aiA>liances  aad  safe  places  to  work. 
that,  nevertheless,  the  moment  the  employ^, 
without  so  beiuK  required  by  his  duties  and  noc 
acting  under  orders  of  his  employer,  leaves  that 
safe  place  and  goes  off  on  private  excoiaioas  of 
his  own  to  other  parts  of  the  wock<  be  becomes 
nothing  more  than  a  trespasser  so  far  as  any 
liabili^  for  injiuries  received  by  blm  la  con- 
cerned. We  do  not  understand  ft  to  have  been 
the  intention  of  the  lawmakers,  ia  alraUshing 
assumption  of  risk,  to  have  intended  to  make 
the  employer  Uable  regardless  of  how  or  when 
the  employ^  is  injured. 

[2]  This  may  be  a  reasonable  view  of  the 
statute  where  the  facts  famish  a  proper 
basis  for  it  The  trouble  with  accepting  it 
in  the  present  case  ia  that  It  rests  upon  an 
assumed  state  of  facts  which  the  jury,  with- 
in their  powers,  manifestly  rejected.  Upon 
the  facts  which  the  jury  were  authorized  to 
accept  it  seems  to  us  that  tiiere  was  culpable 
negligence  in  sending  the  deceased  to  work  in 
a  place  concededly  dangerous,  and  especially 
was  it  negligence  to  do  so  without  specifical- 
ly warning  deceased  of  the  danger.  The  only  j 
warning  given  deceased  was  of  a  general  na- 
ture, at  other  times.  It  any  was  given,  or 
one  other  occasion,  as  appeared,  when  the 
men  were  taking  out  some  cribbing.    Vreitas 
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was  better  «U4  to  Jndo  of  tbe  daooer  tban 
WM  d«c«Med,  ami  the  Utter  nigbt  well 
bave  aaaomed  tke  work  ht  wm  toid  to  4q 
was  Dot  Imnalneatly  dangerooa  or  bla  superi- 
or would  not  have  directed  him  to  fo  there. 
The  law  soTemlnx  soch  a  sltnatbin  ts  too 
well  known  to  eall  tar  citation  of  aothoritiea 

The  learned  trial  Jndge  gave  Instriictions 
upon  the  sabject,  to  which  no  objection  ie 
now  made,  qnite  as  favorable  to  defendant 
as  the  case  wonld  admit  of,  and  it  seems  to 
US,  In  taking  them  aa  their  gnlde,  tbe  Jory 
were  sapported  In  their  verdict  1^  the  evl- 
deoce. 

The  Judgment  Is  affirmed. 

We  concar:  HABT,  J. ;  BLUSON,  Judge, 
protoa. 


GALirOBNIA  OESTRAL,  CRB1AMBIRIB8 
CO.  T.  GRESCBNT  CITY  LIGHT,  WA- 
TBK  tc  POWIOt  OO.    (Olv.  1488.) 

(District  Court  of  Appeal,  Third  District,  OaH- 
fomia.-  June  2,  1918.  On  Rehearing,  July 
1,  1&18.  Reheartng  Denied  by  Sapceme  Court 
July  31.  191&) 

1.  JuDomRT  tinlOB— Voin  eir  Faob. 

To  hold  a  indgioeBt  void  on  its  face  the 
fact  most  appear  from  an  inspection  of  the 
judgment  roil. 

[Bd.   Note.— Tor  other  cases,  see  Judgment, 
Out.  Dig.  I  M9;  Dee.  Dig.  «s>485.] 

2.  JjjuQttBWT  •3>2T9— JroaioBwr  Boix—Di- 

BBCnOH  AB  TO  FufDINOS. 

Direction  of  coort  to  counsel  to  prcoare 
findings  is  notpart  of  the  iudgment  roH;  Code 
Ov.  Proc.  f  8Tv,  ennmeradng  other  papers  as 
oonatitnting  It. 

(Bd.  Note.— For  other  e—ss,  see  Jndgmeat, 
Cent.  Dig.  «f  B46-fi51;    Dec  Dig.  «=3S79.] 

i.  JoDOMmv  «=Bi>4— Void  oa  VAom, 

No  matter  what  errors  in  practice  or  pro- 
cedure may  have  occurred,  tbe  judgment  is  not 
void,  wliere  on  the  face  of  the  judgment  roll 
appears  a  Judgment  of  a  competent  court,  and 
such  aa  by  law  it  was  authorised  to  make,  on  a 
iubject-natter  within  its  Jurisdiction  against 
a  party  properly  tiefore  it. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  t  12;    Dec.  Dig.  «=>24.] 

4.  Appbai.  and   EaaoB   C=>981(1)— Rsoobd— 

Sbowuio  SsaoB. 
The  record  does  not,  as  is  necessary,  af- 
firmatively diow  error ;  it  appearing  only  that 
findings  prepared  by  plaintiff  at  the  direction  of 
tlie  court  were  signed  by  it,  contrary  to  Code 
Civ.  Proe.  |  98A,  before  expicatioa  of  tve  days 
after  service  on  defendant,  as  In  snpjtort  of  reg- 
nlaritv  of  tbe  court's  action  it  will  be  presumed 
defendant  waived  tbe  service  or  the  five  day's 
time  to  exaaiine  Aem,  or  was  present  and  SMde 
no  ebJectioB  to  tlie  signing. 

(Ed.  Mote.— For  other  cases^  see  AM>eal  and 
Error,  Cent  Dig.  {  3762;  Dec.  Dig.  <$=9031(1).] 

&  TuAi.  «s9405(l)  ~r  FiNDuros  —  Tims  or 

SlONING — WaIVKB. 

The  provitfon  of  Code  Civ.  Proc.  |  684,  that 
wbese  tiio  contt  direets  a  party  to  prepare  find- 
hags  a  copy  of  the  pcopMed  findings  shall  be 
lerved  on  all  parties  five  days  before  findings 
thaU  be  signed  by  it,  and  it  shall  not  sign  any 
findings  before  expiratioa  of  such  five  days,  be- 
ing solely  for  die  benefit  of  the  party,  and  net 
for  pubOc   reason,   may  by  provision  of  Civ. 


Code,  jl  3618,  be  waived  by  bim,  giving  the  eoort 
jurisdiction  to  sign  the  findings  before  expira- 
tion of  the  five  days. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  968;    Dec  Dig.  «s>40B(l).] 

Appeal  from  Superior  Court,  Del  Norte 
County ;  John  Ia  Chllds,  Judge. 

Action  by  the  California  Central  Cream- 
eries Company  against  the  Crescent  City, 
Light,  Water  Sc  Power  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

F.  A.  Cutler,  of  San  Francisco,  and  Robt 
W.  Miller,  of  Crescent  City,  for  appellant 
Qavln  HcNab,  of  San  Frandsoo,  Eersch  & 
McNulty,  of  Crescent  City,  and  George  W. 
Mordecal  and  Oliver  B.  Wyman,  both  of  San 
Francisco,  for  respondent 

ELLISON,  Judge  pro  tern.  It  appears 
from  the  record  in  this  case  that  the  court, 
on  the  16th  day  of  June,  1916,  directed  the 
attorneys  for  the  plaintiff  to  prepare  findings 
of  facts,  conclusions  of  law,  and  Judgment  in 
favor  of  plaintiff  and  against  the  defendant ; 
that  oovnael  for  plaintiff  did  prepare  such 
findings  and  Judgment  and  they  were  signed 
by  the  trial  Judge  on  said  16th  day  of  June, 
191S,  and  filed.  Counsel  for  appellant  in- 
vok«s  the  provisions  of  section  634  of  the 
Code  of  Civil  Procedure  and  dalms  that  be- 
cause said  findings  were  not  served  upon  him 
at  least  five  days  before  being  signed  the 
Judgment  ia  void.  The  part  of  said  section 
relied  upon  by  counsel  is  worded  as  follows : 

"In  all  cases  where  the  court  directs  a  party 
to  prepare  findings,  a  copy  of  said  proposed 
findlngB  shall  be  served  upon  all  the  parties  to 
the  action  at  least  Ave  days  before  findings  shall 
be  signed  by  tbe  court,  and  the  conrt  shall  not 
sign  any  findings  therein  prior  to  tbe  expira- 
tion of  such  five  days." 

[1-1]  1.  Tbe  Judgment  la  not  void.  The 
conrt  had  Joriadlctlon  of  the  snbject-matter 
of  the  action  and  of  the  defendant  The 
Judgment  rendered  was  one  within  the  Ju- 
risdiction of  the  court  A  Judgment  is  only 
T<dd  when,  npon  an  Inspection  of  tbe  Judg- 
ment roll,  it  appeals  that  tbe  court  either 
did  not  havfl  or  has  exceeded  its  Jivisdic- 
tioa 

"Whether  a  JndgmeBt  is  void  upon  its  face 
can  only  be  determned  by  an  Inspection  of  tbe 
judgment  roU."  People  v.  Temple.  108  Cal. 
447,  37  Pac  414;  Jacks  v.  Baldes,  §7  Cal.  91, 
31  ^c  899. 

"The  question  is  to  be  determined  by  an  in- 
spection of  the  record  only.  Butler  v.  Soule, 
124  Cal.  72  (06  Pac.  601].  •  •  •  Unless  the 
record  of  the  judgment  itself  affirmatively  shows 
that  the  court  was  without  Juifsdiction  to  ren- 
der the  judgment  it  is  not  void  on  its  face." 
Canadian,  etc.,  Co.  v.  Clarita,  etc,  Co.,  140 
CaL  672,  74  Pac  801. 

A  Judgment  prematurely  rendered  Is  not 
void.  Thus,  a  Judgment  rendered  and  enter- 
ed against' a  defendant  by  default  befpre  the 
time  allowed  to  him  by  law  to  answer  is  not 
void,  but  only  erroneous.  In  re  Newman,  76 
Cal.  213,  16  Pac.  887,  7  Am.  St  Rep.  146. 

The  direction  of  the  court  that  plalntifTs 
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attorney  prepare  flndlngs  and  judgment  Is  no 
part  of  the  judgment  roll  (section  670,  Code 
CiT.  Proa),  and  hence  an  Inspection  of  It 
would  not  disclose  that  such  direction  was 
given.  Upon  the  face  of  the  judgment  roll 
there  appears  a  judgment  of  a  competent 
court  upon  a  subject-matter  within  Its  Juris- 
diction, against  a  party  properly  before  It, 
and  such  a  judgment  as  It  was  by  law  author- 
ized to  make.  No  matter  .what  errors  in 
practice  or  procedure  may  have  occurred, 
such  a  judgment  will  not  be  held  to  be  void, 
and  is  not. 

[4]  2.  Does  the  record  aflflrmatively  show 
error  for  which  the  judgment  ought  to  be  re- 
versed? There  is  In  the  record  what  pur- 
ports to  be  a  "Statement  on  Appeal,"  and 
from  It  we  learn  that  the  coart  directed  the 
attorneys  for  plaintiff  to  prepare  findings 
and  that  they  did  so,  and  that  they  were 
signed  and  filed  before  the  expiration  of  fire 
days  after  service  upon  counsel  for  the  de- 
fendant. 

"It  is  presumed  that  the  proceedings  in  the 
court  below  were  regular,  and  where  error  is 
claimed,  it  is  incumbent  upon  appellant  to  show 
it  aifirmatively."  Perry  v.  Noonan  Furniture 
Co.,  8  Cal.  App.  35,  95  Pac.  1128. 

"When  a  pdgment  of  a  trial  court  is  brought 
here  for  review,  it  is  incumbent  upon  the  appel- 
lant affirmatively  to  show  some  reversible  error 
committed  by  that  court.  If  the  appeal  is  i>re- 
sented  upon  the  judgment  roll,  the  error  must 
appear  upon  the  face  of  the  record.  Not  only 
will  error  never  be  presumed,  but  every  pre- 
sumption will  be  indulged  in  favor  of  uphold- 
ing the  judgment"  Bliss  v.  Sneath,  119  Cal. 
626,  51  Pac.  848. 

"In  the  absence  of  an  affirmative  showing 
that  findings  were  not  waived,  in  support  of  the 
order,  it  will  be  presumed  that  they  were  waiv- 
ed. Mulcahy  v,  Glazier,  51  Cal.  626;  TomUn- 
sou  v.  Ayers,  117  Cal.  570  [49  Pac.  717].  It  is 
not  sufficient  to  merely  specify  the  absence  of 
findings  as  an  error  of  law,  •  •  •  but,  in 
the  absence  of  findings,  that  findings  were  not 
waived,  lilce  any  other  error  relied  on  for  a  re- 
versal, must  be  made  to  appear  in  the  body  of 
the  bill  of  exceptions  or  in  some  other  appropri- 
ate way."  Baker  v.  Baker,  133  Cal.  626,  78 
Pac.  469. 

Under  the  rule  of  law  established  in  this 
state,  in  support  of  the  regularity  of  the 
action  of  the  trial  court,  nothing  appearing 
to  the  contrary,  it  will  be  presumed  that  ap- 
pellant waived  the  service  upon  him  of  the 
proposed  flndlngs  or  waived  the  five  days' 
time  allowed  him  to  examine  them,  or  that 
he  was  present  when  they  .were  presented  to 
the  Judge  for  signature  and  made  no  objec- 
tion but  acquiesced  In  their  being  then  signed. 
The  record  does  not  negative  his  consent  or 
waiver,  and  it  Is  not  apparent  that  error 
was  committed  In  signing  the  findings  on  the 
day  they  were  signed. 

[S]  3.  It  is  finally  claimed  that  a  waiver 
of  the  five  days'  time  in  which  to  examine 
the  proposed  findings  could  not  give  the  court 
Jurisdiction  to  sign  them  before  the  expira- 
tion of  that  time. 

The  amendment  to  section  634  of  the  Code 
of  Civil  Procedure  relied  upon  was  passed 
.solely  In  the  interest  of  parties  litigant  to 
give  them  an  oM>ortunit7  to  suggest  to  the 


trial  Judge,  before  signing  flndlngs,  certain 
matters  Qiiey  desired  to  have  Incorporated 
therein  In  thdr  own  Interests.  The  amend- 
ment was  not  enacted  for  any  public  reason; 
and  that  the  provisions  of  such  a  law  could 
be  waived  by  a  party  litigant  seems  dear. 
Section  8513  of  the  Civil  Code  provides : 

"Any  one  may  waive  the  advantage  of  a  law 
intended  solely  for  his  henefit.  But  a  law  es- 
tablished for  a  public  reason  cannot  be  contra- 
vened by  a  private  agreement." 

The  distinction  in  the  application  of  the 

first  and  second  clauses  of  the  section  is  well 
illustrated  by  the  reasoning  in  the  case  of 
Grannis  v.  Superior  Court,  146  CaL  245,  79 
Paa  891,  106  Am.  St  Rep.  23.  In  that  case 
It  .was  sought  to  uphold  a  final  decree  of 
divorce  entered  before  one  year  had  expired 
after  the  trial  and  decision  of  the  case.  It 
was  held  that  the  public  were  Interested  In 
divorce  cases;  that  the  prohibition  against 
granting  a  divorce  until  one  year  liad  expir- 
ed was  enacted  in  the  Interests  of  the  pub- 
lic; that  parties  to  such  action  have  not  the 
right  to  control  procedure  as  in  other  ac- 
tions; the  state  is  "interested  in  the  mat- 
ter." "The  rule  in  actions  affecting  property 
that  the  parties  interested  may  control  the 
disposition  of  the  interest  Involved,  and  that 
the  judgment  of  the  court  will  be  made  to 
conform  to  such  dispositions,  when  ascertain- 
ed, has  no  application  to  divorce  cases. 
Hence  It  follows  that  in  such  cases  there 
can  be  no  effectual  waiving  by  the  parties  of 
any  restriction  established  by  law  for  the 
benefit  of  the  public  or  for  the  protection  of 
the  Interest  which  the  state  has  In  the  preser- 
vation and  permanence  of  the  marriage  rela- 
tion." 

Our  condnsion  Is  that  the  Judgment  Is  not 
void,  and  that  the  record  does  not  affirma- 
tively show  error. 

The  Judgment  is  affirmed. 

We  concur:    OHIPMAN,  P.  J.;  HART,  J. 

On  Rehearing. 

BLUSON,  Judge  pro  tem.  In  the  .peti- 
tion for  a  rehearing  filed  herein  it  is  stated: 

"The  opinion  herein  is  in  error  in  stating  that 
the  appeal  is  prosecuted  from  the  judgment  roU 
alone." 

We  have  reread  the  opinion  carefully  and 
fall  to  find  any  statement  or  any  reasoning 
that  would  suggest  that  we  claimed  or  as- 
sumed, in  considering  or  deciding  the  case, 
that  the  record  on  appeal  consisted  only  of 
the  Judgmeht  roll.  On  the  contrary,  the  opin- 
ion expressly  referred  to  the  "statement  on 
appeal"  and  discussed  the  force  and  effect  of 
certain  statements  of  facts  therein  contain- 
ed. The  court.  In  considering  the  case,  at 
all  times  had  It  clearly  in  mind  that  it  was 
an  appeal  from  a  judgment  supported  by  a 
"statement  on  appeal,"  which  .was  deemed 
for  all  purposes  a  bill  of  exceptions,  and  that 
the  record  contained  the  full  Judgment  roll 
properly  certified  to,  as  was  also  the  f'state- 
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ment  <m  appeal,"  and  had.  no  other  thought 
Counsel  for  the  appellant,  In  his  brief  filed 
before  the  cause  was  submitted,  did  not  raise 
the  point  that  the  Judgment  was  erroneous, 
bnt  only  contended  it  was  void.  In  consid- 
ering the  claim  made  that  the  judgment  was 
Toid,  we  first  considered  the  question  of 
whether  an  Inspection  of  the  Judgment  roll 
alone  would  disclose  that  it  was  void,  and 
held  that  it  did  not  It  was  stated  In  that 
connection  that  the  order  directing  the  at- 
torneys for  plaintiff  to  prepare  findings  is 
not  made  by  law  a  part  of  the  Judgment  roll, 
and  an  insi)ectlon  of  it  would  not  disclose 
that  any  such  order  had  ever  been  made,  and 
said: 

"Upon  the  face  of  the  judgment  roll  there  ap- 
pears a  judpnent  of  a  competent  court  upon  a 
^abject-matter,  within  its  Jurisdiction,  aftainst  a 
party  properly  before  it  and  such  a  Judgment  as 
it  waa  by  law  authorized  to  make.  No  matter 
what  errors  in  practice  or  procedure  occurred 
snch  a  jndgment  will  not  be  held  to  he  void." 

We  still  adhere  to  the  above  statement  and 
conclusion.  See,  in  addition  to  the  authori- 
ties referred  tb  in  the  opinion,  People  v.  Da- 
vis, 143  Cal.  673,  77  Pac.  651;  Butler  v. 
Soule,  124  Cal.  69,  66  Pac.  601;  Jacks  v. 
Baldez,  97  Cal.  91,  31  Pac.  899;  People  v. 
Temple.  103  Cal.  447,  37  Pac,  414. 

In  looking  over  the  opinion  It  Is  noticed 
that  on  page  2,. line  3,  It  Is  said:  "The  Judg- 
ment Is  not  void."  By  Inadvertence  the 
words  "on  its  face"  .were  omitted,  and  It  is 
probably  this  omission  that  has  misled  coim- 
sel  as  to  the  meaning  and  scope  of  the  deci- 
sion. The  opinion  will  be  corrected  to  read : 
"The  Judgment  Is  not  void  on  its  face." 

We  next  considered  the  case  in  view  of  the 
whole  record.  Including  the  Jndgment  roll 
and  statement  on  appeal.  From  the  state- 
ment on  appeal  we  found  that  the  court  had 
ordered  the  attorneys  for  the  plaintiff  to  pre- 
pare findings,  and  that  they  were  prepared 
and  signed  on  the  same  day,  but  we  held  that 
the  statement  did  not  aflSrmatively  show  er- 
ror in  that  It  did  not  show  that  appellant 
did  not  waive  service  of  the  findings  upon 
him,  and  held  that  the  Judgment  could  not  be 
reversed  unless  error  was  affirmatively  shown, 
all  presumptions  being  in  ftivor  of  the  reg- 
ularity of  the  court's  rulings,  finding  and 
decision.  The  questiona  of  whether  the  pro- 
visions of  section  670  of  the  Code  of  Civil 
Procedure  were  mandatory  or  directory  were 
fully  disposed  of  for  the  purposes  of  this 
case  when  we  held  that  its  provisions  were 
passed  for  the  benefit  of  individual  litigants, 
not  from  ccusiderations  of  public  interest 
and  that  a  litigant  could  waive  the  five  days' 
notice. 

All  points  in  the  case  have  received  care- 
ful consideration  in  the  light  of  the  Judgment 
roll  and  statement  on  appeal,  and,  being  sat- 
isfied with  tbe  conclusion  reached,  the  peti- 
tion for  a  rehearing  Is  denied. 

We  concur :    CBIPMAN,  P.  3. ;  HART,  J. 


PEOPLE  V.  ANDERSON.    (Or.  338.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifomia.     May  23,  1910.) 

1.  G^KiNAL  Law  «=»?)+— ViOLATrow  oi-  Pibii 
Law— EXTBKT  o»   Piwai^y— Jorisdictios. 

8t  1015,  p.  606,  entitled  an  act  to  amend 
Pen.  Code,  |  636,  relative  to  protection  of  fish, 
by  section  1  provides  that  Pen.  Code,  i  636, 
is  amended  to  read  as  follows:  then  follow  12 
aubdivisioiis  describing  the  different  forms  of 
violation  of  the  fiab  law,  which  by  each  sub* 
division  are  declared  miademeanora,  without 
prescribing  any  jpennlty.     Then  follows  aection 

2,  merely  providing  that  every  peraon  violating 
any  of  the  provlsiona  of  "this  section"i  shall  be 
guilty  of  a  misdemeanor,  and  punished  by  fine 
or  imprisonment  of  not  less  than  $100,  or  by 
imprisonment  in  jail  for  not  less  than  60  days, 
or  by  both.  Held,  that  "this  section"  means 
section  636,  so  that  a  minimum  punishment  Is 
prescribed  for  violations  thereof,  with  the  r»- 
suit  that  Pen.  Code,  i  19,  prescribing  a  maximum 
punishment  for  raisdemeanora  except  where  a 
different  punishment  is  prescribed  by  the  Code, 
does  not  apply ;  and  therefore  the  district  court 
has  Jurisdictiou  of  a  prosecution. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $S  137-166 ;   Dec.  Dig.  «=»94.] 

2.  Indictment  anp  Infobmation  «=111(1)— 
Neoativino  Exceptions— Fisu  Law. 

An  information  for  fishing  in  violation  of 
Fen.  Code,  §  630,  need  not  negative  that  de- 
fendant was  a  member  of  the  game  and  fish 
commission,  excepted  by  subdivisions  10  and  12; 
this  being  matter  of  excuse  merely. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  29&;  Dec.  Dig. 
«=.111(1).] 

3.  Fish  «s>16— Usb  or  Net— InroBUAiiON— 
"Bay." 

Under  Pen.  Code,  i  636,  forbidding  the 
casting  of  any  net  for  purpose  of  taking  fish, 
it  la  enough  for  an  information  to  charge  the 
casting  thereof  for  such  purpose  within  a  cer- 
tain bay,  this  implying  it  was  cast  In  waters; 
a  "bay''  being  composed  of  water. 

[Ed.  Note.— For  other  cases,  see  Fiah,  (Dent 
Dig.  SS  27-30;  Dec.  Dig.  «=>16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bay.] 

4.  Chiuinai.   Law   «=s>1213— GBmi,   ob   Un- 
usual PUNISHIOSNT. 

A  fine  of  $500  for  illegal  fishing  is  not  cruel 
or  unusual  punishment  within  the  prohibition  of 
C!onst  art.  1,  {  6. 

[Ed.  Note, — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gS  3304-3309;  Dec.  Dig.  «=a 
1213.] 

Appeal  from  Superior  Court,  Napa  Coun- 
ty; Henry  C.  Oesford,  Judge. 

A.  J.  Anderson  was  convicted,  and  appeals. 
Affirmed. 

Philip  B.  Lyndi,  of  VaUeJo,  Frank  M. 
Sllva,  of  Napa,  and  W.  H.  Morrissey,  of  San 
Francisco,  for  appellant.  D.  S.  Webb,  Atty. 
Gen.,  and  J.  CJharles  Jones,  Deputy  Atty. 
Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  Napa 
county  for  the  crime  of  violating  the  fishing 
laws  of  the  state  and  was  convicted  of  the 
crime  charged.  He  moved  for  a  new  trial, 
which  being  denied,  he  was  sentenced  to  pay 
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a  fine  of  $500,  and,  In  default  tbereof,  to  be 
Imprisoned  In  the  county  Jail  at  the  rate  of 
one  day  for  each  $2  of  said  Ana  He  appeals 
from  the  judgment  and  order  denying  hla  mo- 
tion for  a  new  trial. 

The  diarge  was  laid  under  subdivision  7, 
I  636,  of  the  Penal  Code;  the  charging  part 
of  the  Information  being  as  follows: 

"Did  willfully  and  unlawfully  cast,  extend, 
and  use  a  net  for  the  purpose  of  taking  fish  at 
and  within  fish  and  game  district  No.  two  (2) 
of  the  state  of  California,  to  wit,  at  the  extreme 
northern  end  of  and  within  Fly's  Bay,  in  the 
county  of  Napa,  state  of  California,"  etc. 

Subdif  ision  7  of  said  section  of  the  Penal 
Code  reads  as  follows: 

"Every  person  who,  in  fish  and  game  districts 
numbers  one,  two,  three,  four,  fourteen,  twen- 
^,  twenty-three,  twenty-four,  twenty-five,  tWen- 
ty-six,  twenty-seven,  twenty-eight  and  twenty- 
nine,  slmll  cast,  extend  or  use,  or  who  shall  as- 
sist in  casting,  extending  or  using  any  net  for 
the  purpose  of  taking  fish,  mollusks  or  crusta- 
ceans is  guilty  of  a  nusdemeanor." 

[1]  1.  Defendant  contends  that  the  Judg- 
ment should  be  reversed  for  want  of  Juris- 
diction, the  contention  being  that  the  Juris- 
diction Is  in  the  Justice's  court,  under  sec- 
tion 19  of  the  Penal  Code,  for  the  reason  that 
subdivision  7,  supra,  makes  a  violation  of 
said  subdivision  a  misdemeanor  without  spec- 
ifying the  penalty.  In  which  case  section  19 
governs.  It  Is  further  ccmtended  that,  to 
bold  that  the  superior  court  has  Jurisdiction, 
"It  would  be  necessary  to  construe  section  2 
that  follows  subdivision  12  of  section  636  as 
a  part  of  section  636."  Section  2,  which 
follows  subdivision  12  of  section  636  of  the 
Penal  Code,  reads: 

"Every  person  violating  any  of  the  provisions 
of  this  section  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punishea 
by  a  fine  of  not  less  than  one  hundred  dollars, 
or  by  imprisonment  In  the  county  jail  in  the 
county  in  which  conviction  shall  be  bad,  not 
less  than  fifty  days  or  both  by  such  fine  and 
imprisonment." 

TbB  Supreme  Court,  In  People  ▼.  Tom 
Nop,  124  Cal.  150,  56  Pac.  786,  held  that, 
under  section  636,  Penal  Code,  prescribing 
only  a  minimum  punishment  "by  a  fine  of  not 
less  than  one  hundred  dollars,  or  by  Impris- 
onment In  the  county  Jail  not  less  than 
fifty  days,  or  by  both  such  fine  and  Imprison- 
ment," for  violation  of  the  Osh  laws,  the 
superior  court  had  Jurisdiction.  See  People 
v.  Haagen,  139  Cal.  115,  72  Pac.  836 ;  People 
V.  Palermo  Land,  etc,  Co.,  4  CaL  App.  721, 
89  Pac.  723,  725.  We  are  only  to  determine 
the  office  of  what  is  designated  as  "Sec.  2" 
of  the  act  of  May  19,  1915  (Stats.  1915,  p. 
606),  and  whether  as  a  part  of  that  act  it  re- 
fers to  the  preceding  subdivisions. 

Turning  to  the  statute,  we  find  it  entitled: 
"An  act  to  amend  section  six  hundred  thirty- 
six  of  the  Penal  Code  of  the  State  of  Cali- 
fornia, relating  to  the  protection  of  fish." 
Following  the  enacting  clause  the  statute 
reads: 

"Section  1.  Section  six  hundred  thirty-«ix  of 
«he  Penal  Code  of  the  State'  «f  CaUforai*  U 


hereby  amended  to  read  as  follows:    63&     1. 
Every  person,"  etc. 

Then  follow  12  subdivisions  describing  tbe 
different  forms  of  violation  which  by  each 
subdivision  are  made  misdemeanors.  E\>llow- 
ing  subdivision  12  Is  found:  "See.  2.  Every 
person,"  etc.,  supra.  The  act  purports  to 
amend  section  636  of  the  Penal  Code  and  so 
declares  In  what  Is  designated  as  "Section  1" 
of  the  act  It  seems  to  us  that,  in  the  so- 
called  "Sec.  2,"  where  it  Is  stated,  "Every 
person  violating  any  of  the  provisions  of  this 
section,"  etc.,  reference  here  is  Intended  to  be 
to  section  636,  the  section  being  amended, 
and  not  to  "Sec.  2"  itself.  There  are  no 
"provisions"  mentioned  in  "Sea  2"  of  which 
there  may  be  violations.  Manifestly,  the  di- 
rection as  to  payment  into  the  state  treasury 
to  tbe  credit  of  the  flsh  and  game  preserva- 
tion fund  "for  any  violation  of  any  of  the 
provisions  of  this  section"  refers  to  section 
636,  the  subject  of  the  amendatory  act,  and 
does  not  refer  to  this  "Sec.  2,"  and  unless  It 
refers  to  section  636,  1.  e.,  to  ?ill  the  subdivi- 
sions of  that  section,  no  authority  Is  given 
to  make  disposition  of  the  fines  and  forfei- 
tures therein  mentioned.  We  must  give  effect 
to  this  provision  of  the  statute  if  it  can  rea- 
sonably be  done.  The  effect  we  have  given 
seems  reasonable  to  us  and  no  other  Is  pos- 
sible. Indeed,  the  paragraph  has  no  meaning 
at  all  and  serves  no  purpose  whatever  un- 
less it  can  be  given  the  force  we  have  attach- 
ed to  it. 

[2]  2.  It  Is  further  contended  that  the  'In- 
formation does  not  state  that  any  public  of- 
fense was  committed."  The  grounds  for 
this  contention  are:  That  there  Is  no  men- 
tion In  the  Information  that  defendant  is  not 
one  of  the  persons  coming  within  the  excep- 
tions provided  by  subdivisions  10  and  12  of 
section  636  of  the  Penal  Code.  Subdivi- 
sion 10  provides  that  the  flsh  and  game  com- 
mission may  recover  flsh  from  overflowed 
areas  isolated  by  receding  waters,  and  sub- 
division 12  authorizes  the  commission  to  take 
fish  by  nets  or  traps  for  scientific  purposes. 
It  Is  claimed: 

"That  the  information,  to  have  stated  a  pub- 
lic offense,  sbould  have  charged  defendant  witli 
taking,  extending,  or  using  a  net  for  the  pur- 
pose of  taking  fish,  etc.,  from  the  waters  of 
some  prohibited  part  of  the  state.  Tea,  and  the 
information  would  have  to  go  further  and  show 
that  the  person  taking  fish  from  the  waters 
by  a  net,  or  otherwise,  was  no  one  of  the 
excepted  classes  mentioned  in  subdivisions  10 
and  12." 

The  rule  as  to  the  necessity  to  show  in  the 
information  that  the  accused  does  not  come 
within  an  excepted  class  is  very  clearly  stat- 
ed in  Ex  parte  Hornet,  1S4  CaL  S6S,  860,  97 
Pac.  891,  as  follows: 

"The  question  is  whether  tbe  exception  is  so 
incorporated  with,  and  becomes  a  part  of,  the 
enactment,  as  to  constitute  a  part  of  the  defini- 
tion or  description  of  the  offense;  for  it  is  im- 
material whether  the  exception  or  proviso  be 
contained  in  the  enacting  clause  ot  section,  or 
be  introduced  in  a  different  manner.  It  is  the 
nature  of  the  exception,  and  not  its  toeation. 
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wMdi  determines  the  qneatioo.  Neither  does 
the  questioo  depend  upon  any  distinctioB  be- 
tveen  the  words  "provided'  or  'except'  as  they 
may  be  used  in  the  statute.  In  either  case,  the 
only  inquiry  arisefl,  whether  the  matter  excepted, 
or  that  which  is  contained  in  the  proviso,  is  so 
incorporated  with,  as  to  become,  in  the  manner 
ibore  stated,  a  part  of  the  enacting  clause.  It 
it  is  so  incorporated,  it  shall  be  negatived;  oth- 
tnnsa  it  is  a  matter  of  defense." 

It  waa  further  said  In  tbe  opinion  that: 

"Snch  exceptions  and  provisos  were  to  he 
negatived  in  the  pleading  only  where  they  arr 
descriptive  of  the  offense  or  define  it,  and  tliat 
vhcre  they  afford  matter  of  excuse  merely,  they 
are  to  be  relied  on  in  defense"  (citing  cases). 

We  ttalnk  it  waa  not  necessary  In  tbe 
present  case  to  allege  that  defendant  was  not 
a  member  of  the  fish  and  game  commission. 

[3]  Nor  la  there  merit  In  the  claim  that  tbe 
Information  Is  fatally  defective  becatise  It 
falls  to  allege  that  defendant  was  using  a 
net  &>r  the  purpose  of  taking  fish  "in  the 
waters  of  the  state."  Tbe  statute  forbids  tbe 
casting,  extending,  or  using  "any  net  for 
the  purpose  aC  taking  fish,"  and  tbe  informa- 
tion is  in  the  language  of  the  statute,  and  It 
fnrther  states  that  the  net  was  cast  for  such 
purpose  "at  the  extreme  end  of  and  within 
Fly's  Bay  in  the  county  of  Napa."  This,  we 
think,  was  sufiSclent  A  "bay"  is  defined 
IS  "an  expanse  of  water  between  two  capes 
Of  headlands."  The  place  of  casting  the  net 
■b  definitely  stated  as  within  a  certain  Oaii 
and  game  district  and  within  a  bay  definitely 
referred  to  within  Napa  county.  To  allege 
that  a  net  was  cast  in  a  certata  bay  for  the 
purpose  of  taking  fish  implies  that  it  Waa  cast 
in  waters.  Fishermen  do  not  cast  their  nets 
on  land  for  the  purpose  of  taking  fish. 

3.  Tbe  court  gave  the  following  Insttuc- 
tlffliR: 

TThe  defendant  is  accused  by  information  in 
this  case  •  •  •  with  violating  the  fish  and 
tame  laws  of  the  state  of  California  as  in  said 
iofonnation  set  forth.  •  •  *  I  instruct  you 
that  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  cast,  ex- 
tended, and  used  a  net  in  the  waters  of  Fly's 
Bay  in  Napa  county  as  charged  in  the  informa- 
tion,  you  most  render  a  verdict  of  guilty,  even 
that  (though?)  the  evidence  may  be  drcumstan- 
tial  or  partially  circumstantiaL 

Hie  point  urged  is  tbat  the  second  Instruc- 
tion is  inconsistent  with  the  first,  in  that  the 
first  refers  to  the  information  and  says  noth- 
ing about  waters  while  the  second  Instruction 
mentions  the  waters  of  Fly's  Bay.  There  is 
no  inconsistency  apparent.  In  effect,  tbe 
information  charged  the  casting  of  a  net  in 
waters  for  tbe  reason  that  a  bay  is  com- 
posed of  water.  The  second  instruction  made 
the  fact  charged  more  definite,  but  cannot  be 
said  to  have  been  inconsistent  in  any  sense 
prejudicial  to  defendant. 

[4]  4.  The  claim  tbat  the  fiAe  imposed  was 
violative  «f  the  Constitution  of  this  state  and 
of  the  United  States  as  excessive  is  without 
merit.  We  do  not  thiok  it  can  be  said  ttiat 
the  punishment  was  of  sudi  character  as  to 


be  denominated  "cruel  or  unosual"  as  cos- 
templated  by  section  6,  art.  1,  of  the  Consti- 
tution. People  V.  Oppenbelmer,  166  OaL  T83, 
106  Pac.  74;  In  re  O'Shea,  11  Cal.  App.  668, 
105  Pac.  776. 
The  Judgment  and  order  are  affirmed. 


We  concur: 
pro  tern. 


HART,  J.;    EI/IISON,  Judge 


MOBRIS  ▼.  WINANS.    (Civ.  146S.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  26,  1016.    Rehearing  Denied 
by  Supreme  Court  July  24,  lJ916w) 

1.  ESxaoDTioii    •ssa75<2)— Saix— DcnoT    nr 
Wkit. 

Execution  sale  will  not  be  set  aside  against 
a  bona  fide  purchaser  for  a  defect  in  the  writ 
that  is  amendable,  as  wrong  date  of  entry  of 
judgment,  otherwise  sufficiently  identified. 

[Ed.  Note. — For  other  cases,  see  HxecutioB, 
CcntL  Dig.  a  16,  845,  792,  793 ;  Dec  Dig.  <S=» 
275(2).] 

2.  BXEOUnON   «=9249— SaiJB— CEBTincATE  OF 

Salb. 
Expression  In  a  certificate  of  sale  under 
execution,  that  the  sheriff  offered  the  j>roperty 
for  a  certain  sum,  is  not  ground  for  settmg  aside 
the  sale,  the  certificate  as  a  whole  showing  the 
property  was  sold  at  public  auction  to  the 
highest  bidder,  as  reqidred  by  Code  Civ.  Proe.  | 
694. 

[ICd.  Note.— Sy>r  other  cases,  see  Execution, 
Cent.  Dig.  {$  697-702;    Dec  Dig.  <S=»249.1 

Appeal  from  Superior  Court,  Los  Angeles 
Ck)unty ;  Frank  R.  Willis,  Judge. 

Action  by  John  Edward  Morris  against  Joy 
A.  Winans.  From  an  adverse  Judgment  and 
order,  platutifl  appeals.    Affirmed. 

Hancock  A  Lawrence,  of  Los  Angeles,  for 
appellant.  Haas  &  Xhuinlgan,  of  Los  Angeles, 
tor  respondent. 

JAMES,  J.  Appeal  from  a  Judgment  ad- 
verse to  the  plahitifl,  and  from  an  order  de- 
nying his  motion  for  a  new  trial. 

Tbe  defendant  was  the  purchaser  at  sher- 
iff's sale  of  certain  real  property  described 
in  plaintiff's  complaint.  A  certificate  of  sale 
and  a  deed  were  issued  to  him  in  due  course. 
The  plaintiff  was  the  deftedant  in  tbe  ac- 
tion upon  the  Judgment  in  which  the  execu- 
tion was  issued.  The  first  Judgment  entered 
in  that  action  was  vacated  on  appeal,  and, 
upon  a  trial  being  had  after  reversal,  the 
final  Judgment  was  entered,  which  was  one 
for  restitution  of  premises  and  costs.  Tbe 
Judgment  which  was  set  aside  on  appeal  was 
for  restitution  and  possession  of  premises, 
and  the  sum  of  911.76,  costs.  The  final  Judg- 
ment as  entered  thereafter  was  for  the  sum 
of  9100  damages  and  98&.62,  costs.  Through 
error  the  writ  of  execution,  In  describing  the 
Judgment  upon  which  it  was  Issued,  referred 
to  the  date)  of  the  first  Judgihent  Instead  of 
the  last,  but  In  aU  other  palrtienlarB  was  reg- 
ular and  conftmned  to  the  seomd  Judgment, 
properly  stating  the  amount  thereof,  et  cet- 
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era.  No  motion  was  made  to  set  aside  tlte 
execution  because  of  anjr  irregularity,  and 
tlie  certificate  of  sale  was  Issued  in  Decem- 
ber, 1908.  This  action  was  commenced  in 
October,  1910,  the  prayer  being  tliat  the  plain- 
tiff have  judgment  declaring  null  and  void 
the  sherifTs  certificate  and  deed. 

[1]  It  is  claimed,  first,  that  the  execution 
sale  was  void  l)ecause  in  the  writ  the  date  of 
the  entry  of  judgment  was  misstated  in  that 
the  date  given  was  that  of  the  first  judgment 
which  had  been  set  aside,  and  not  of  the  last 
and  final  judgment  in  the  action.  If  this  ir- 
regularity rendered  the  writ  entirely  void, 
plaintifF  was  entitled  to  relief;  otherwise 
not.  If  the  writ  was  merely  irregular  and 
subject  to  an  amendment,  the  plaintiff  can- 
not attack  It  in  this  way  as  against  the  de- 
fendant, a  purchaser  for  value.  In  the  case 
of  CDonnell  v.  Mergulre,  131  Oal.  527,  63 
Pac.  847,  82  Am.  St.  Rep.  389.  in  considering 
the  power  of  a  court  to  amend  writs,  it  is 
said: 

"The  power  of  courts  to  amend  writs  issuing 
from  them,  when  defective  or  irre^lar,  has  long 
been  ezei-clBed,  and  in  modern  times  with  in- 
crcasuig  frequency ;  nor  is  it  easy  to  prescribe 
definite  limits  to  the  power  (1  Freeman  on  Ex- 
ecutions, §  63) ;  and  it  is  also  settled  that,  if  the 
writ  be  amendable,  it  will  be  accorded  the  same 
effect,  with  reference  to  acts  done  in  execution 
of  it,  as  if  it  had  been  amended.  1  Freeman  on 
Execntions,  i  71b ;  Hunt  v.  Loucks,  38  Oal. 
374  [99  Am.  Dec.  404]." 

In  Hunt  V.  Loucks,  cited  by  the  court  In 
the  last-mentioned  case,  we  find  tills  expres- 
sion of  the  established  rule: 

"That,  as  a  general  rule,  an  execution  must 
follow  the  judgment,  and  conform  to  it,  and  tliat 
if  it  varies  materially  from  it,  it  will  be  set  aside, 
or  quashed,  or  amended,  as  the  case  may  be, 
upon  the  motion  of  the  parties  to  it,  who  are 
prejudiced  by  the  error,  is  undoubtedly  true,  as 
appears  by  the  cases  cited  by  counsel.  •  •  • 
We  understand"  the  settled  rule  to  be  that  if 
the  execution  be  merely  erroneous — that  is  to 
say,  voidable — a  sale  under  it  to  a  bona  fide  pur- 
chaser will  be  valid,  although  the  execution  be 
afterwards  set  aside;  but  if  the  execution  be 
irregular — that  is  to  say,  void— a  sale  under  it, 
even  to  a  bona  fide  purchaser,  will  also  t>e  void. 

In  the  same  case  the  court,  speaking  to  the 
question  of  a  voidable  execution  as  distin- 
guished from  a  void  one,  says: 

"Nor  if  B.,  who  is  bound  to  know  of  the  vari- 
ance between  the  judgment  and  the  execution, 
does  not  interpose  by  motion  for  its  correction, 
ought  be  to  be  allowed  to  question  the  title  of  a 

garcbaser  under  it — it  may  be  years  afterward? 
(e  has  a  remedy  by  motion  to  amend  or  by  ac- 
tion to  recover  the  excess  of  the  levy  from  the 
plaintiff  in  the  execution,  and  the  clerk,  also; 
besides,  with  full  knowledge  of  all  defects,  he 
has  allowed  the  sheriff,  acting  as  his  agent  in 
the  matter,  to  sell,  and  the  purchaser  to  buy, 
without  opening  bis  lips ;  and,  in  all  fairness 
and  justice  to  the  latter,  he  must  keep  them 
closed  forever"  (citing  cases). 

The  execatlon  in  this  case  was  defective 
only  In  tbat  the  date  of  the  entry  of  Judg- 
ment was  misstated ;  there  was  an  existing 
valid  judgment  against  the  defendant  at  the 


time  of  its  Isstuince,  and  the  amount  of  tbat 
judgment  was  correctly  stated  in  the  writ; 
there  was  only  one  existing  judgment  and 
that  judgment  would  appear  by  an  inspection 
of  the  record,  for  the  reference  as  given  in 
the  writ  referred  to  and  identified  the  case 
in  which  the  final  judgment  had  been  enter- 
ed ;  it  was  the  same  case  in  which  the  first 
judgment,  entered  as  of  the  date  mentioned 
in  the  execution,  had  been  made  and  after- 
wards vacated  on  appeal.  In  Franklin  v. 
Merida,  50  Oal.  289,  tltat  being  a  case  where 
the  execution  erroneously  recited  the  date  of 
the  judgment,  the  court  said: 

"Nor  was  there  any  neoessit?  to  amend  the 
writ  of  execution,  for,  though  it  erroneously  re- 
cited that  the  judgment  had  been  rendered  on 
the  Ist  day  of  October, '  1874.  still  it  otherwise 
correctly  referred  to  the  judgment  in  such  a 
manner  as  to  identify  it." 

Van  Cleave  v.  Bucher,  79  CaL  600,  21  Pac. 
954,  was  a  case  wherein  the  writ  of  execu- 
tion did  not  correctly  state  the  amount  of 
the  judgment.    The  court  there  said: 

"If  amendable,  the  writ  was  not  void  but  only 
voidable,  and  should  have  been  served  and  re- 
turned by  the  sheriff.  Freeman  on  Executions, 
I  103;   Hibberd  v.  Smith,  50  CaL  611." 

In  Sprott  v.  Held,  an  Iowa  case,  reported 
In  3  G.  Greene,  489,  56  Am.  Dec.  649,  a  sim- 
ilar question  was  considered  and  the  court 
declared  its  conclusion  as  follows: 

"The  variance  between  the  date  of  the  judg- 
ment and  the  date  as  recited  in  the  execution' 
is  urged  as  sufficient  to  invalidate  the  sale.  It 
is  true,  as  a  general  rule,  that  the  execution 
must  pursue  and  be  warranted  b^  the  judgment. 
But  the  variance  complained  of  u  this  instance 
Is  one  that  might  have  been  amended.  It  is  one 
of  those  irregularities  which  should  be  regarded 
as  voidable  only,  and  we  consider  it  not  enough 
to  invalidate  the  sale  in  a  collateral  proceeding 
like  the  present. '  The  execution  so  describes  and 
identifies  the  judgment  as  to  render  certain  the 
authority  upon  which  it  issued,  and  that  waa 
sufficient  to  invest  the  sheriff  with  power  to 
sell." 

[2]  As  a  ground  for  further  objection  It  is 
said  that  In  the  certificate  of  sale  the  sheriff 
declared  that  he  had  offered  the  property 
for  the  sum  of  $236.55 ;  that,  under  the  pro- 
visions of  the  Code  regulating  the  matter  of 
execution  sales,  the  sheriff  was  required  to 
offer  the  property  to  the  highest  bidder  at 
public  auction.  Section  694,  Code  Civ.  Proc 
It  is  true  that  the  certificate  of  sale  issued 
by  the  sheriff  did  contain  an  expression  such 
as  that  descril>ed,  but  upon  an  examination 
of  the  whole  document,  as  it  is  set  out  by 
copy  in  the  transcript,  we  find  ample  recitals 
to  the  effect  that  the  property  was  sold  at 
public  auction  in  accordance  with  the  statute, 
and  that  Winans  was  the  purchaser  and 
highest  bidder. 

We  find  no  error  in  the  judgment  and  no 
sufficient  reason  why  the  order  denying  a 
new  trial  should  be  disturbed. 

The  Judgment  and  order  are  affirmed. 

W«  concur:    CONHET,  P.  J. ;    SHAW,  J. 
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FONTS  T.  SOUTHIBBM  PAO.  00.  (Cir.  1488.) 

(District  Court  of  Appeal,  Third  District, 
Oalifomia.     June  2,  1018.) 

L  Masikb  and  Skbtakt  «sa278(20)— Nkou« 

^IICB— EVIDKNCB. 

ETidence  in  a  servaat's  action  for  injury, 
while  aasiating  in  remoTing  a  1,500-pound  sliaft 
from  a  car,  Ktld  sufficient  to  autfaorise  a  finding 
«f  negligence  of  the  foreman  in  moving  it  by 
t  pinchbar  while  me  end  was  elevated,  so  that 
tbe  other  came  onto  a  ateel  slate  causing  it  to 
stip  and  fall,  without  any  warning  of  his  in- 
tention, and  while  plaintiff  was  ignorant  of 
>uch  intention  and  had  reason  to  b^ere  a  dif- 
ferent method  would  b«  adopted. 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant,  Oent.  Dig.  |  972;  Dec.  Dig.  «s>278 
(20).] 

2.  New    Trial    «=328— Grounds— Faintiso 
ON  WnnsBS  Stand. 

Hat  plaintiff  in  a  personal  injury  caiae 
fainted  while  on  the  witness  stand,  there  being 
no  limnlation,  is  not  ground  for  giving  defend- 
ant a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  42;  Dec  Dig.  «s»2&] 

3.  Etidencb    «=>512 — Expert    TEsrutoNX— 
Mode  of  Moving  Heavt  SHAiriNa. 

Expert  opinion,  in  a  servant's  action  for 
injuries  in  moving  a  l,QOO-pound  shafting  from 
a  car,  as  to  the  proper  or  more  skillful  mode  ot 
removing  down  an  incline  such  an  article  it 
proper,  as  necessary  for  a  correct  solution  by 
the  jury  of  the  question  of  negligence. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2818;  Dec.  Dig.  «s)612.] 

i.  Mastxb    and    Servant    «=»293(18) — In- 
structions—Dtnr  Of  MABTm — ^licTuoD  aw 
Work. 
The  iastmction  in  a  servant's  action  for 
injury  in  moving  a  beavv  shafting,  from  the 
foreman  caumng  it  to  fall,  that  it  is  the  mas- 
ter*!  duty  owing  to  the  servant,  and  which  it 
cannot  delegate,  to  exerdse  reasonable  and  or- 
dinary care  to  adopt  safe  rules  and  methods  of 
work,  is  proper;  the  word  "rules"  adding  noth- 
ing, and   the  instruction  meaning  simply  that 
it  is  the  master's  daty  to  adopt  ue  method  for 
performance   of    the   particular    work,    which, 
considering  its  nature  and  the  circumstances, 
will  be  the  less  likely  to  endanger  the  workmen. 
[Ed.  Note.— For  other  eases,  tee  Master  and 
Servant,  Cent  Dig.  H  IISO,  1158;    Dec.  Dig. 
«=>293(1S).] 

S.  Triai.   «E9l94(lM— lNBTBVcnoif»— Intad- 

iNo  PROTiBaB  or  Svmx. 
An  instmetioit  in  «  servant's  action  for 
injury,  that,  if  the  jury  believed  from  the  evi- 
dence certain  facts,  it  was  defendant's  dutv  to 
warn  plaintiff,  does  not  unquslifiedly  tell  uem 
it  waa  defendant's  duty  to  warn,  but  leaves  to 
tlieir  det«rminatioii  whether  the  facts  w^re 
auch  as  to  have  placed  on  defendant  the  duty. 

[Ed.  Note.— For  other  cases,  see  Tilal,  Cent 
Dig.  f  486;  Dec.  Dig.  «=9l94(19).l 

&  Apfeax  and  Error  4s>1170(9) — Harvzjcss 
Erbok— Instructions. 
E>ven  if  it  was  not  the  master's  doty  to 
warn  its  servant  under  certain  conditions,  as 
the  jury  were  instmcted,  yet  the  verdict  for  him 
in  an  action  for  Injury  being  amply  supported 
on  the  theory  of  general  negligence  pleaded, 
Md  it  being  impossible  after  an  examinaticm 
of  the  entire  cause,  including  the  evidence,  to 
!>ay  that  the  error,  if  any.  has  resulted  in  a 


miscarriage    of   justice,    there   cannot,   under 
Const,  art.  6,  i  4^,  be  a  reversaL 

[Ed.  Note.- For  other  cases,  see  Aopeal  and 
Error,  Cent  Dig.  |{  4066,  4543;  Dec.  Dig. 
«=»1170(9).] 

T.  Trial    «=>194(19)— Instructions— Invad- 

iNa  Provincb  or  Jubt. 
A  reoueeted  instruction  entering  on  the  do- 
main of  fact  by  unqualifiedly  stating  that,  on 
the  case  as  made,  plaintiff  was  not  defendant's 
employ^,  held  to  invade  the  province  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  466 ;  Dec.  Dig.  «=al04(19).] 

8.  Trial  <^»260<1)  —  Instructions  —  Re- 
quests Covered  bt  Other  Instructions. 
Requested  instructions  being  but  a  restate- 
ment in  different  language  of  principles,  ac- 
curately and  clearly  covered  by  other  portions 
of  the  charge,  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  651;  Dec.  Dig.  <8=»266(l).] 

Appeal  from  Superior  Court,  AUtmeda 
County ;  William  H.  Waste,  Judge. 

Action  by  Joaquin  Fonts  against  the  Sootb- 
ern  Pacific  Company.  From  an  adverse  Jodg- 
uient  and  order,  defendant  appeals.   Affirmed. 

A.  A.  Moore  and  Stanley  Moore,  both  of 
San  Francisco,  for  appellant.  Robinson  A 
Robinson,  of  Oakland,  for  respondent 

PER  CURIAM.  Appellant  bas  not  pointed 
out  any  Inaccuracy  In  the  statement  of  facts 
as  made  by  respondent,  and  it  may  be  ac- 
cepted substantially  as  the  basis  for  a  con- 
sideration of  the  legnl  questions  argued  by 
counsel.  That  statement,  as  fbr  as  any  con- 
flict exists.  Is  the  deduction  from  the  tes- 
tlm<my  fkvorable  to  respoodent,  but,  ot 
eoanse,  no  valid  objection  on  that  aeconnt 
can  be  urged  to  our  according  It  full  credit, 
rinee  it  la  not  inherently  Improbable.  The 
action  was  on  account  of  personal  Injuries 
received  by  plalntlfr  while  In  the  employment 
of  defendant  in  assisting  In  the  removal  of 
a  steel  shafting  from  a  freight  car  to  the 
station  platform,  and  resulted  In  a  judgment 
In  his  favor  for  (3,000. 

Plaintiff  was  In  the  general  employment  of 
G.  L.  Best  Gas  Traction  Couipany  as  a 
moulder's  helper,  and  had  been  loaned  to 
defendant  tor  the  special  work  In  which  he 
was.  engaged  when  Injured.  He  had  been 
employed  for  only  a  few  days  by  said  trac- 
tion company  befbre  the  accident  occurred. 
Said  shafting  was  about  21^  feet  long,  6 
inches  In  diameter,  and  weighed  about  1,600 
pounds.  It  was  smooth  and  round  and  was 
to  be  used  for  axles  for  traction  engines  It 
was  In  a  box  car  placed  on  a  side  track 
near  Elmhurst  station,  and  was  part  of  a 
shipment  which  it  was  the  duty  of  defendant 
to  unload.'  A  few  days  prior  to  the  accident, 
one  Charles  Forsyth,  defendant's  section 
foreman,  had  tried  to  unload  the  piece  of 
shafting  with  the  aid  of  three  other  men, 
but  found  it  was  too  heavy  for  them  to  han- 
dle. He  therefore  notified  the  agent  at  said 
station  that  he  needed  more  men.   Said  agent 
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then  telephoned  to  said  traction  company 
for  more  men.  Accordingly,  two  more  men 
were  sent,  but  the  six  were  unable  to  lift 
the  shafting  and  upon  request  plaintiff  and 
another  man  were  sent.  Mr.  Forsyth  had 
sole  charge  of  the  men  and  was  boss  of  the 
(^>eratlon  of  unloading.  The  eight  men  were 
not  able  to  lift  the  bar  from  the  floor  so  as  to 
carry  it  out  of  the  car.  Before  the  accident 
one  of  the  workmen  informed  said  station 
agent  that  the  bar  was  too  heavy  for  the 
men  to  handle.  The  eight  men,  howerer, 
after  great  effort,  succeeded  In  lifting  one  end 
up  to  and  through  the  window  at  the  end  of 
the  car.  The  bottom  of  the  window  was 
about  three  feet  and  seven  Inches  from  the 
floor  of  the  car  and  was  covered  with  a 
smooth  piece  of  ateel.  The  car  floor  waa 
entirely  of  wood.  The  end  of  the  shaft  was 
pushed  about  three  feet  through  said  win- 
dow, with  the  other  end  resting  npon  the 
wooden  floor  about  four  feet  from  the  car 
door.  Mr.  Forsjrth,  with  a  "pinch  bar,"  pro- 
ceeded to  move  the  lower  end  of  said  shaft- 
ing toward  said  door,  moving  It  about  two 
incbefl  at  a  time.  There  was  an  "apron"  con- 
sisting of  a  steel  plate  placed  between  the 
car  and  the  station  platform,  connecting  the 
open  car  door  with  the  platform  below.  The 
station  platform  waa  several  Inches  below 
the  car  floor,  so  that  the  steel  apron  was  in- 
clined at  about  the  same  angle  as  the  shaft- 
ing. The  end  of  the  steel  apron  extended 
above  the  ear  floor  so  that  a  person  attempt- 
ing to  pindi  the  shafting  onto  the  apron 
would  be  required  to  raise  the  bar  several 
inches.  This  inclined  steel  apron  bad  been 
used  a  great  deal  and  had  been  worn  smooth. 
While  Mr.  Forsyth  was  thus  plnchtng  the 
bar,  the  right  men  were  distributed  along 
in  close  proximity  to  it,  some  on  each  aide, 
plelaatiff  with  two  or  three  others  having 
their  backs  toward  the  car  door.  Plaintiff 
occupied  a  position  at  the  greatest  distance 
from  Mr.  Forsyth,  bring  at  the  end  and 
comer  of  the  car.  At  the  time  of  the  aoci- 
dent,  some  one  was  looking  for  rollers  to 
place  under  the  shafting  so  that  it  could  be 
rolled  out  of  the  car.  Before,  howeves,  the 
rollers  could  be  obtained,  Mr.  Forsyth,  with- 
out giving  any  warning,  raised  the  bar  onto 
the  steel  apron,  it  la  stated  by  appellant  tbat 
It  is  obvious  that  "the  bar  would  slip  whe& 
the  end  Forsyth  was  prying  reached  the 
steel  apron.  We  all  know  that  Iron  produces 
but  Uttle  resistance  upon  Iron."  tbe  shaft- 
ing gave  an  instantaneons  Jump,  slid  for-  an 
Instant,  and  came  down  like  a  shot.  The 
helpers  were  surprised  and  several  of  them 
narrowly  escaped  iojury,  plaintiff  having  his 
foot  and  toe»  mashed  and  his  bodip  severely 
bruised. 

The  glet  of  plalntUTs  rialm  ftom  the  fore- 
going fticis  la  that: 

"BefesABBt  company  failed  to  supply  Forsyth 
with  sufficient  men  to  privpeily  hft  the  bar 
down.  Forsyth  failed  to  warn  the  men  of  what 
he  waa.goia(  ta^doi  but  uutead  allowed  .tiie  man 


to  remain  groniMd  around  the  shafting  while  ha 
kept  hia  intentioos  entirelv  to  hiaimlf.  raised 
the  bar  onto  the  steel  shafting,  and  caused  it  to 
fall  down.  Forsyth  failed  to  explain  to  his 
men  ttie  method  of  work  he  was  going  to  fol- 
low, and  allowed  all  of  them  to  beueve  that  he 
wonld  cease  pincMnc  before  the  shaftiag  reach- 
ed the  apron,  and  to  believe  that  the  bar  would 
be  lifted  down  from  the  car  window  rather  than 
to  be  suddenly  precipitated  to  the  floor.  He, 
alone  knowing  that  he  was  going  to  put  the 
smooth  steel  shafting  upon  the  smooui  steel 
apron,  failed  to  take  reasonable  or  any  precau- 
tions to  prevent  this  slippery  piece  of  amootb 
shafting  from  falling  upon  the  men  grouped 
around  it  The  recklessness  of  this  act  is  shown 
by  the  fact  that  the  operation  of  tying  a  piece 
of  rope  around  the  center  of  the  shafting  and 
fastening  the  rope  around  the  drawbead  of  the 
car  would  absolutely  have  prevented  the  shaft- 
ing from  falling." 

[1]  We  think  in  the  particular  thus  point- 
ed out  by  respondent  there  is  presented  a 
sufficient  case  of  negligence,  within  the  pur- 
view of  the  authorities,  to  warrant  the  find- 
ing of  the  Jury.  In  fact.  It  appears  to  us  that 
Forsyth  Is  chargeable  with  a  high  degree  of 
carelessness  in  failing  to  give  warning  to 
the  workmen  of  bis  intention.  Of  course,  he 
may  have  Ijelleved  and  had  cause  to  beliere 
that  they  were  not  Ignorant  of  his  purpose, 
but  we  cannot  so  accept  the  facta.  The  want 
of  knowledge  on  the  part  of  plaintiff  and  the 
failure  of  Forsyth  to  apprise  him  of  what 
the  foreman  Intended  to  do  seem  to  be  the 
vital  features  In  the  case  as  far  as  the  lia- 
bility of  defendant  Is  concerned. 

Appellant  argues,  with  force  and  eeal,  that 
the  danger  was  so  obvious  that  the  Injury 
must  be  said  to  be  the  result  of  respondent's 
own  gross  and  stupid  negligence.  This  view, 
however,  assumea  that  he  bad  knowledge  of 
the  conditions  that  made  the  danger  immi- 
nent and  manifest.  l%ls  assumption,  how- 
ever, as  we  view  it,  constitutca  the  false 
premise  la  apprilaxt'a  argument.  There  is 
room  for  the  Inference,  let  us  vepetA,  that 
not  only  did  plaintiff  have  no  Intimation  or 
knowledge  that  Forsyth  intended  or  waa 
about  to  raise  the  end  of  the  bar  onto  the 
fQiron,  but  he  had  reasoa  to  believe  that  an 
entirely  different  method  would  be  adopted. 

la  addition  t«  the  torea^tng  coateatioa 
many  points  are  made  by  aq»peUant,  some  of 
whi(*,  presented  in  the  opening  brief,  are 
apparently  abandoned,  in  the  closing  argu- 
ment and  will,  theiiefor«k  leorive  no  aperiflc 
attention. 

[I]  Amqng  the  Incidents  of  the  trial— quite 
out  of  the  ordinary,  we  should  say — la  what 
respondent  denominates  the  "fainting  epi- 
sode." Plaintiff,  while  on  the  witness  stand, 
lost  consciousness  and  fell  from  his  chair. 
The  oontentien.  In  brief  Is  that  this  circum- 
stance must  have  exrited  the  sympathy  of 
the  Jury,  which  controlled  or  at  least  in- 
fluenced their  verdict.  In  the  morning  he 
bad  been  on  the  stand  for  some  time  within 
which  he  had  exhibited  his  Injured  foot  to 
the  Jury.  In  the  afternoon  he  had  undergone 
a  Btearching  ctoaa-axaintnatlon  for  probably 
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•n  hour,  when  the  tmfortanate  Incident  oc- 
enrred.  Oefendant  did  not  complain  of  it  for 
several  days  thereafter,  nor  la  there  any  con- 
tention that  the  plaintiff  was  not  fuUy  croas- 
exantned  after  he  recovered  from  his  India- 
position. 

Respondent  charges  the  Incident  to  the 
menacing  conduct  of  appellant'a  counsel,  and 
claims  thnt  If  any  detriment  was  suffered 
thereby  they  are  responsible  for  it  It  Is 
also  argued  that,  nnder  the  peculiar  circum- 
stances developed  by  the  cross-examination, 
the  temporary  collapse  of  the  witness  prob- 
ably injured  hla  own  cause  rather  than  that 
of  his  adversary.  From  a  reading  of  the  rec- 
ord we  are  not  justified  In  holding  that  there 
was  anything  Improper  in  the  conduct  of 
said  counsel,  but  we  can  readily  understand 
how  a  plaintiff,  unacquainted  with  court  pro- 
ceedings, nervous  from  sickness  and  suffer- 
ing, unfamiliar  with  our  language,  and  nat- 
oially  timorooa  nnder  the  influence  of  a 
strange  Jadicial  Investigation,  might  neces- 
sarily mlsconatrne  what  was  said  and  done, 
and  be  affected  thereby  as  grievously  as  is 
claimed.  However,  we  need  not  pursue  the 
subject  as,  of  course,  we  cannot  say  that  the 
verdict  of  the  jury  was  Influenced  thereby. 
The  presumption  is,  manifestly,  that  they  re- 
garded their  oaths  and  determined  the  cause 
according  to  the  law  and  the  evidence.  If 
there  had  been  simulation  on  the  part  of 
plaintiff  or  other  intentional  misconduct,  the 
case  would  be  obviously  different.  But  to 
grant  a  new  trial  In  consequence  of  the  un- 
avoidable illness  of  plaintiff,  sudden  though 
It  be  and  in  the  presence  of  the  jury,  would 
certainly  be  something  novel  in  the  history 
of  Judicial  proceedings. 

[3]  One  of  the  considerations  in  the  case 
treated  most  seriously  grows  out  of  the  ac- 
tion of  the  court  in  overruling  the  objection 
of  appellant  to  a  question  propounded  to  one 
James  Henneberry,  an  experience^  drayman. 
The  interrogatory  la  of  considerable  length, 
reciting  the  facts  as  to  the  freight  car,  the 
length  and  weight  of  the  shaft,  its  position 
resting  upon  the  window  and  the  floor  of  the 
car,  tbe  position  of  the  sheet  iron  apron,  the 
act  In  moving  the  lower  end  of  said  shaft  to- 
wards the  door  of  the  car  and  culminating 
In  tlirowlng  said  sliaft  onto  said  apron,  noth- 
ing else  being  done  in  the  way  of  anchoring 
the  shaft  or  preventing  it  from  aUppiag,  and 
ccmcliidliig: 

"That  on  either  side  of  this  piece  of  shafting 
were  stationed  seven  men,  besides  one  who  was 
doing  the  prying  with  that  bar;  it  being  the 
plan,  after  having  lifted  this  shaft  into  the  win- 
dow, to  take  it  down  again  in  the  manner  in 
which  they  bad  raised  it,  that  is,  by  the  men 
themselves.  Would  you  say,  under  the  circum- 
stances, that  was  a  proper  mode  of  taking  the 
ihoft  from  the  car?" 

The  objection  was  that — 
"it  is  not  a  fair  statement  or  a  hypothetical 
qoertion;  also  beeaose  the  matter  is  not  the 
■object  of  expert  evidence.     It  does  not  lay 
within  the  domain  of  expert  evidence  at  all." 


The  answer  was:  'T.  do  not  think  ao." 
A  similar  objection  waa  also  overruled  to  the 
following  question: 

"What  reasonable  precautions  could  have  been 
exercised  in  order  to  prevent  this  shaft  slip- 
ping through  and  from'  the  window  and  falling 
to  the  floor,  as  it  did,  as  detailed  in  my  ques- 
tion?" 

The  answer  was : 

"The  simple  method  would  be  to  lash  it  to  pre- 
vent it  from  slipping.  Just  lash  a  piece  of 
rope  around  about  the  center  of  the  shaft,  and 
a  couple  of  men  take  hold  of  the  end  of  the 
rope,  prevent  it  slipping  out  of  the  door." 

The  witness  further  explained,  over  ob- 
jection: 

"I  would  have  blocked  up  under  the  shaft  on 
the  floor  of  the  car.  That  would  be  the  proper 
precaotion  to  prevent  it  from  failing  to  the 
noor,  to  put  some  blocks  across  here,  which 
would  also  be  underneath  that  piece  of  shaft- 
ing, and  after  it  was  pried  to  the  door,  to  have 
the  block  with  the  end  on  rollers,  to  get  it  out 
afterwards." 

The  first  objection  going  to  the  hypotheti- 
cal diaractw  of  the  question  is  not  pressed, 
and  we  may  pass  it  by  with  the  remark  that 
a  basis  for  the  question  Is  found  in  the  rec- 
ord. 

The  second  objection,  viz.,  that  the  matter 
about  which  the  witness  was  asked  to  give 
his  <^lnion  is  not  among  those  subjects  as 
to  which  expert  testimony  Is  necessary  and 
allowable,  is  not  In  our  opinion,  well  taken. 
The  general  rule  is,  of  course— 
"that  the  opinions  of  witnesses  are  never  to  be 
received  as  evidence  where  all  the  facts  upon 
which  such  opioioua  are  founded  can  be  ascer- 
tained and  made  intelligible  to  the  court  or  ju- 
ry."    1  Greenleaf  on  Evidence,  {f  441b. 

Or,  as  the  proposition  was  clearly  stated 
by  Campbell,  J.,  In  Bvans  v.  People,  12  Mich. 
35: 

"Where  the  court  or  Jury  can  make  their  own 
deductions,  they  shall  not  be  made  by  those  tes- 
tifying. Ib  all  cases,  there£are,  where  it  is  pos- 
sible to  inform  the  jury  fully  enough  to  enable 
them  to  dispense  with  the  opinions  or  deduc- 
tions of  witnesses  from  things  noticed  by  them- 
selves or  described  by  others,  such  opinions  or 
deductions  should  not  usually  be  received." 

The  general  teat,  then  Is:  Is  the  matter 
upon  wlilch  the  opinion  of  a  witness  may  be 
asked  one  as  to  which  the  jury  themselves 
are  capable  of  forming  a  judgment  from  a 
description  thereof  by  other  witnesses? 
And,  measured  by  this  test,  we  are  inclined 
to  the  belief,  as  before  stated,  that  the  opin- 
ion of  the  witness  in  this  case  as  to  the  prop- 
er or  the  more  skillfal  mode  of  removing, 
down  an  Incline,  a  heavy,  cumbrous,  and  un- 
wieldy .  steel  shafting,  such  as  the  one  de- 
scribed in  this  case,  from  a  freight  car  to 
the  station  platform,  was  not  only  proper, 
but  necessary,  to  a  correct  solution  by  the 
jury  of  the  ultimate  question  whether  the 
plaintiff's  injuries  were)  sustained  through 
tiie  negligence  of  the  deftiidant  by  its  em- 
ploye in  immediate  charge  of  the  work.  As 
seen,  the  shafting  was  smooth  and  round, 
and  weighed  about  1,600  pounds.  Quite 
naturally,  when  raised  to  an  innlined  posi- 
tion, it  woifld  easily  slide  downwards  and, 
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If  not  properly  handled,  with  suddenness 
and  ^eat  force.  This  would  particularly  be 
the  result  where,  as  here,  the  smooth  iron  or 
steel  shafting  is  ntoved  onto  and  over  a 
steel-plated  apron,  worn  smooth  by  use,  and 
inclined  at  approximately  the  same  angle 
as  the  shafting  itself.  It  is  therefore  plain- 
ly manifest  that  no  person  but  one  accus- 
tomed to  the  handling  of  such  heavy  and  un- 
wleddy  materials  would  know  precisely  the 
proper  method  which,  under  all  the  circum- 
stances shown  here,  ought  reasonably  to  be 
adopted  for  the  removal  of  such  a  piece  of 
iron  or  steel,  of  the  heft  and  unwleldlness  of 
the  shafting  in  this  case,  from  one  place  to 
another  with  safety  to  those  engaged  or  em- 
ployed in  the  work  of  such  removal,  where, 
as  in  tiie  present  case,  the  removal  required 
the  shunting  of  the  iron  down  an  incline  to 
the  place  to  which  it  was  to  be  removed. 
How  such  removal  is  to  be  accomplished 
with  safety  to  those  engaged  in  the  work  of 
removal  is  a  matter  which  can  obviously  be 
the  better  determined  by  those  who  have 
had  experience  in  the  handling  of  ponderous 
and  unwieldy  materials.  It  is  extremely 
doubtful  whether  the  average  Juryman  or 
average  judge  would  be  able  to  say,  from 
the  manner  of  the  removal  of  the  shafting 
from  the  freight  car  to  the  platform  as  de- 
scribed by  witnesses  in  this  case,  whether 
the  method  so  shown  was  the  proper  meth- 
od for  its  removal  to  insure  the  protection 
of  those  engaged  in  so  removing  it  against 
injury  or  misadventure  of  any  sort. 

As  shown,  the  witness  Henneberry  was 
an  experienced  drayman  and  as  such  had 
been  accustomed  to  handling  heavy  and  cum- 
brous materials  of  all  kinds.  By  this  ex- 
perience he  undoubtedly  acquired  a  skill  in 
the  loading  and  unloading  of  heavy  freight 
under  a  variety  of  drcumstancea  which  a 
person  having  no  such  experience  could  not 
be  expected  to  be  possessed  of.  Necessarily 
a  person  of  such  experience  would  know 
much  better,  than  one  having  no  such  ex- 
perience, how  to  proceed  in  such  a  case  and 
to  prosecute  the  work  of  removal  according 
to  that  method  which  bis  experience  had 
taught  him  was  the  safer  or  the  less  attend- 
ed by  danger  to  those  actively  connected 
with  the  work.  And  necessarily,  therefore, 
his  opinion  as  to  the  proper  method  of  car- 
rying on  the  work  would  be  superior  to  that 
of  the  jury  founded  upon  the  testimony  of 
witnesses  who  had  given  only  a  general  de- 
scription of  the  circumstances  under  which 
the  work  of  removal  was  attempted.  It 
hence  follows  that  the  matter  upon  which 
the  witness  was  permitted  to  express  his 
opinion  was  not  one  within  the  common 
knowledge  of  men,  and  that  the  testimony 
was  proper  and  necessary  to  an  enlightened 
consideration  and  a  correct  disposition  of 
the  ultimate  issue.  The  conclusion  thus 
reached  upon  this  point  is,  we  think,  sustain- 
ed by  the  cases.  A  few  of  these  we  may  well 
refer  ta 


In  Dyas  v.  Soutbem  Paotfle  Oo.,  140  Gal. 
296,  73  Pac.  972,  the  plaintiff  was  injured  by 
an  insecure  derrick  and  the  court  held  that: 

"Derricks  being  of  such  limited  use  and  com- 
plicated construction  that  an  ordinary  person 
18  not  familiar  therewith,  civil  eogineers  of  lon|; 
experience,  who  are  familiar  with  the  mechani- 
cal principles  on  which  they  are  constructed 
and  operated  and  with  their  strength  and  use, 
are  competent  to  testify  as  expert  witnesses  in 
relation  thereto,  and  as  to  the  sufficiency  and 
security  of  the  counterbalancing  and  fastening 
of  the  derrick  in  question." 

The  case  Is  an  instructive  one  and  sets 
forth  clearly  the  principle  upon  which  such 
evidence  Is  admitted. 

Snyder  v.  Holt  Manufacturing  Co.,  134 
Cal.  324,  66  Pac  311,  was  an  action  for  per- 
sonal Injuries,  caused  by  reason  of  the  sep- 
aration of  a  defective  bolt  and  nut  used  to 
connect  the  header  and  separator  In  a  side- 
hill  combined  harvester,  manufactured  for 
and  sold  to  the  plaintiff  by  the  defendant, 
and  it  was  held  that: 

"The  question  whether  the  bolt  and  nut  were 
proper  and  sufficient  for  the  coapUne  together 
of  the  parts  of  the  harvester  is  pecmiaxly  one 
for  the  evidence  of  a  qualified  expert,  experi- 
enced in  the  constraction  of  such  machinery  for 
the  purpose  intended." 

In  SUveira  v.  Iversen,  128  Cal.  190,  60  Pac 
688,  it  was  held  proper  to  ask  a  witness: 
"How  can  It  be  determined,  Mr.  Erlckson, 
whether  a  rope  has  become  rotten  and  un- 
sound?" 

In  Callan  v.  Bull,  113  Cal.  593,  45  Pac 
1017,  plaintiff  was  Injured  through  the  neg- 
ligent construction  of  a  Jetty,  and  witnesses 
were  called  as  experts  In  his  behalf  for  the 
purpose  of  showing  that  the  structure  to 
which  a  certain  mat  was  suspended  was  not 
properly  constructed  to  sustain  the  weight  of 
the  mat,  and  also  to  show  what  weight  a 
cap  of  the  dimensions  of  the  one  in  ques- 
tion would  sustain.  These  questions  were 
objected  to  by  the  defendant,  upon  the 
ground  that  it  was  for  the  jury  to  deter- 
mine, from  the  facts  that  might  be  shown  in 
the  case,  whether  the  structure  was  prop- 
erly made.    But  the  Supreme  Court  said: 

"These  objections  were  properly  overruled. 
The  matters  sought  to  be  shown  by  these  wit- 
nesBCS  •  •  •  were  matters  not  presumably 
within  the  common  knowledge  of  men,  and  were 
eminently  proper  to  be  shown  by  those  who  had 
made  these  subjects  a  matter  of  special  study. 
Prendible  v.  Connecticut  River  Mfg.  Co.,  160 
Mass.  131  [36  N.  £.  676]." 

In  Rowland  v.  Oakland  O.  St  Ry.  Co.,  110 
Cal.  613,  42  Pac  983,  expert  testimony  was 
admitted  as  to  whether  defendant's  car  could, 
with  proper  care  and  attention,  have  been 
stopped  in  time  to  avoid  a  collision  and  the 
Supreme  Conrt  said: 

"Nor  is  there  any  question  but  that  the  sub- 
ject was  one  upon  which  the  opinion  of  the  wit- 
ness was  admissible.  The  manner  of  ranning 
electric  cars,  their  rate  of  speed,  and  the  facility 
with  which  tbey  can  be  stopped  or  handled  is 
not  a  matter  of  such  commos  knowledge  that 
the  jury  could  judge  as  intelligentiy  aa  one  skill- 
ed in  tneir  use.  It  was  therefore  proper  to  re- 
sort to  expert  evidence." 
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MuUioUand  v.  Western  Oas  Oonstnictioii 
Co^  21  CaL  Am-  44,  131  Pac.  110,  Invdlved 
personal  injuries  tbrongh  the  ezploalon  of  a 
scnibber  In  a  plant,  and  a  witness  was  per> 
mttted  to  answer  orer  obJecti<m  these  qnes> 
dou: 

"Is  it  proper,  eotudderlng  the  aafety  of  em- 
pIo;£s,  to  eqalp  a  scrubber  without  eteam  pipes? 
what  is  necessary  to  make  a  plant  reasonably 
safe  for  the  protection  of  the  plant?  Is  the 
steam  pipe  necessary  for  the  safety  of  the  men 
in  and  abont  the  plant?" 

It  Is  true  that  the  court  said  that,  "11 
his  answer  as  to  what  would  be  a  safe  way 
to  equip  a  scnibber  stood  alone  without  ex- 
planation, we  should  be  Inclined  to  bold 
that  the  overruling  of  objection  thereto  was 
prejudicial  error,"  but  the  witness  gave  the 
reasons  for  his  conclusion  and  this  rendered 
Innocnons  the  form  of  the  question,  so  the 
court  held.  Intimating,  however,  that  it  was 
80  largely  a  matter  of  discretion  with  the 
lower  court  that  If  the  ruling  had  been  the 
other  way  It  would  not  have  been  error. 

In  MclAln  ▼.  Dahlstrom  M.  Door  Co.,  19 
Cal.  App.  475,  126  Pac.  391,  plaintiff  was  In- 
jured by  an  insecure  elevator  and  it  was 
held  that  the  lower  court  properly  allowed 
evidence  to  show  the  Insecurity  of  a  knot 
such  as  that  shown,  and  the  mode  of  tying 
knots  In  such  a  way  as  to  prevent  slipping 
and  accident,  which  is  proper  matter  of 
skill,  and  to  show  the  weakness  which  was 
apparent  from  an  inspection  of  the  Insecure 
knot.  If  Iiad. 

In  Colsch  ▼.  Chicago  Railroad  Co.,  149 
Iowa,  ITB,  12T  N.  W.  198,  84  n  ».  A.  0*.  8.) 
1013,  Ann.  Gas.  1912G,  915,  it  was  declared 
that  expert  testimony  is  admlssfble  on  the 
qaestlon  of  the  proper  loading  of  live  stock 
lo  a  car. 

In  Leslie  t.  Granite  Ry.  Co.,  172  Mass.  468, 
52  N.  E.  642,  It  was  held  that  an  expert  can 
testify  as  to  the  methods  of  handling  heavy 
stones  with  a  derriclE. 

In  Smith  V.  Dow,  48  Wash.  407,  86  Pac. 
555,  the  court  declared  that  an  expert  may 
state  that  the  method  used  In  tying  lumber 
for  hoisting  was  not  safe. 

In  Polmquist  ▼.  Mine  ft  Smelter  Oo.,  25 
rtah,  257,  70  Pac.  994,  it  was  held,  in  an 
actlMi  for  personal  In^ry  alleged  to  have 
been  sustained  in  moving  a  boiler,  that  ex- 
pert evidence  as  to  the  proper  method  of 
moving  boilers  and  tlie  appliances  ordinari- 
ly connected  therewith  Is  oompeteot 

For  further  Illustration  of  the  an>lica- 
tlon  of  the  rule  permitting  opinion  testi- 
mony, we  refer  to  the  following  cases:  Zar- 
ttik  v.  Seiss  Coal  Co.,  183  Wis.  290,  113  N. 
W.  752;  Ala.  So.  By.  v.  Vail.  156  Ala.  882, 
46  Soutlu  687:  O'Brien  r.  Look,  171  Mass. 
36,  50  N.  E.  458;  Wolfe  y.  Mosler  Safe  Co., 
138  App.  Div.  848,  124  N.  Y.  Supp.  641,  a 
case  which,  on  its  facts,  is  strikingly  similar 
to  the  case  at  bar;  Melly  v.  St.  Louis  ft  8. 
F.  By.  Co.,  215  Ma  667,  114  8.  W.  1018. 

Counsel  for  tlie  appellant  cite  many  cases 


which,  they  Insist,  snpjmrt  the  view  that  the 
opinion  of  the  witness  Henneberry  was  upon 
a  matter  within  the  knowledge  of  the  Jury  or, 
in  other  words,  not  within  the  range  of  those 
subjects  upon  which  the  opinions  of  experts 
may  t>e  rsceived.  We  need  not  take  the  time 
to  review  herein  all  those  cases.  It  Is  suf- 
ficient to  say  that  we  have  carefully  read 
them  and  found  no  difficulty  in  diatlngnislilng 
them  from  the  present  case.  The  facts  are 
wholly  dUferent  from  those  of  this  case.  The 
opinion  testimony  which  had  been  allowed 
by  the  trial  courts  in  those  cases,  and  which 
the  appellate  courts  held  to  be  Incompetent 
and  inadmissible,  related  to  ordinary  matters 
as  to  which  the  average  person  could  form  a 
correct  opinion  without  the  aid  of  the  opin- 
ion of  those  claiming  to  have  had  special 
experience  in  such  matters.  For  instance.  It 
was  held  by  the  Supreme  Court  of  Iowa  that 
tlie  opinion  of  a  witness  as  to  the  number 
of  men  necessary  properly  and  safely  to  move 
a  locomotive  tender  loaded  with  coal  by 
means  of  a  pindi  bar  was  upon  a  matter 
which  the  jury  themselves  were  competent 
to  determine  from  a  simple  statement  of 
the  tacts.  Cahow  v.  Chicago  Ry.,  113  Iowa, 
224,  84  M.  W.  1056.  And  likewise,  In  an 
action  wherein  the  plaintiff  set  up  personal 
injury  through  the  negligence  of  the  defend- 
ant In  not  properly  securing  pipe  wlilch  was 
being  hoisted  in  bundles  of  six,  it  being 
claimed  that  the  defendant  bad  negligently 
failed  to  place  bagging  at  the  end  of  the 
bundle  and  thus  secured  It  so  as  to  prevent 
the  single  piece  from  falling  out.  It  was  held 
that  the  opinion  of  a  witness  that  the  pipes 
were  properly  fastened  was  not  admissible; 
the  matter  upon  which  such  opinion  was 
given  not  being  sudi  as  to  require  the  opinion 
of  an  expert    The  court  said  that: 

"The  witness  could  properly  state  the  relative 
efficiency  of  different  methods  of  hoisting  the 
pipe;  but  when  he  was  asked  to  state  whether 
it  was  necessary,  in  the  proper  performance  of 
a  duty,  to  attach  bagging  to  the  end  of  the 
pipes,  he  was  asked  the  question  which  the  jury 
could  determine  upon  a  statement  of  simple 
facts."  New  York  Electric  Co.  v.  Blair,  79 
Fed.  896,  26  C.  O.  A.  216. 

In  the  present  case,  it  will  be  noted,  the 
witness  was  not  asked  how  many  men  would 
be  required  to  move  the  shafting  properly 
and  with  safety;  nor  (It  may  be  added)  was 
he  asked  whether  the  method  adopted  tor  the 
removal  of  the  shafting  was  unsafe  or  char- 
acterized by  Inherent  or  other  negligence. 
He  was,  as  seen,  merely  asked  if  the  manner 
in  which  It  was  attempted  to  remove  the 
shafting,  as  shown  by  the  testimony  of  the 
witnesses,  was  the  proper  way  to  do  the 
work,  which,  it  is  clear  (as  counsel  suggest), 
involved  certain  complex  operations.  And  he 
not  only  declared  that  the  method  adopted 
was  not  the  proper  way  of  handling  tlie 
heavy  and  cumbrous  artlde  under  the  Cir- 
cumstances, but '  (as  an  expert  should)  ex- 
plained the  reasons  for  his  conclusion.  In 
brief,  the  whole  sum  of  the  witness"  testi- 
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many  was  tbe  exprendon  of  an  opinion  upon 
the  relative  efficiency  of  dlfferoit  methods  of 
onloading  and  removing  the  shafting.  New 
York  Enectric  Co.  t.  Blair,  anpra. 

CiouDsel  for  the  defendant,  Soathem  Pacific 
Company,  devote  considerable  space  In  their 
briefs  in  crltlclam  of  the  alleged  refusal  by 
the  trial  court  to  grant  their  client's  alleged 
motion  for  a  nonsuit.  But  a  reply  to  the  ex- 
tended argument  addressed  to  that  proposi- 
tion Is  to  be  found  In  the  fact  that,  while 
it  appears  that  a  motion  for  a  nonsuit  was 
made  by  the  corporation,  C.  !>.  Best  Gas 
Traction  Company,  whldi  was  Joined  with 
the  Southern  Pacific  Company  as  a  party  de- 
fendant, and  the  same  granted,  it  nowhere 
is  made  to  appear  in  the  record  that  tbe 
Southern  Pacific  Company  made  any  audi 
motion. 

[4]  The  next  assignments  involve  attacks 
upon  certain  portions  of  the  court's  charge 
to  the  Jury,  and  upon  the  action  of  the  court 
in  refusing  to  allow  certain  instructions  pro- 
posed and  requested  by  the  defendant.  The 
first  of  the  given  instructions  to  which  objec- 
tion is  made  reads: 

"I  instruct  yon  that  it  is  the  duty  of  the 
master  to  exercise  reasonable  and  ordinary  caro 
to  adopt  safe  rules  and  methods  of  wors,  and 
that  tnia  is  a  personal  duty  which  the  master 
owes  to  its  servant,  and  which  cannot  be  dele- 
gated or  transferred  to  another  in  such  manner 
as  to  relieve  it,  the  master,  from  responsibility 
thereof." 

That  said  instruction  contains  a  correct 
statement  of  a  legal  principle  in  the  abstract 
there  can  be  no  doubt;  and  we  are  unable 
to  perceive  why  it  is  not  a  rule  which  may 
appropriately  be  stated  In  almost  any  case 
of  personal  Injuries  where  the  latter  are  al- 
leged to  have  been  sustained  by  a  servant 
through  the  negligence  of  his  master  while 
such  servant  is  engaged  in  the  performance 
of  duties  the  execution  of  which  is  attended 
by  more  or  less  danger  to  the  employ^. 

It  has  been  declared  by  the  text-writers 
and  uniformly  held  by  the  courts  that: 

"It  is  the  duty  of  railroad  companies  to  ex- 
ercise reasonable  care  in  the  matter  of  safe- 
guarding and  protecting  their  employes,  while 
engaged  in  the  discharge  of  their  duties  as 
such  against  the  negligence  of  common  em- 
ployes, or  their  own  negligence  through  the 
operation  of  cars  or  other  machinery,  and,  to 
that  end,  make,  promulgate,  and  enforce  rea- 
sonable rules  for  the  government  of  their  em- 
ployes in  the  performance  of  their  duties  as 
such."  Payne  v.  Oakland  Traction  Co.,  15  Cal. 
App.  127,  144.  113  Pac.  1074,  1081,  and  the 
authorities   therein   cited. 

Of  course,  this  rule  Is  applicable  only 
where  the  master  is  engaged  in  a  complex  or 
dangerous  business,  or  a  business  tbe  carry- 
ing on  of  which  Is,  by  reason  of  its  Intricate 
character  and  other  conditions,  Itself  danger- 
ous to  employes  engaged  in  the  work  of  aeti>. 
ally  proeecutiag  it ;  and,  mantCestly,  whether 
in  any  particular  ease  such  rules  should  be 
made  and  promulgated  must  depend  upon  the 
natoM  or  character  of  tbe  business  and  the 


conditions  necessarily  snnoundlng  the  .prose- 
cution thereof. 

But  even  if  this  were  a  case  to  which  the 
rule  above  mentioned  is  not  strictly  appli- 
cable, we  yet  are  unable  to  perceive  in  the  in- 
struction anything  which  renders  it  inappli- 
cable to  this  case;  for,  as  we  read  and  con- 
strue it,  the  instruction,  as  before  suggested, 
merely  states  a  principle  of  law  quite  perti- 
nent to  nearly  all  cases  In  which  an  employe 
claims  damages  for  personal  injuries  received 
whUe  engaged  in  tbe  performance  of  work  for 
his  employer.  There  clearly  can  be  no  doubt 
that,  In  any  case,  it  Is  tbe  duty  of  the  master 
to  use  and  employ  all  reasonable  precautions 
for  the  safety  of  tliose  in  his  service  and  to 
that  end  provide  his  employ^  with  the  safest 
reasonably  available  methods  and  means 
which  may  be  employed  for  carrying  on  tbe 
work.  Bush  v.  Wood,  8  Cal.  App.  647,  656, 
97  Pac.  709;  Buzzell  v.  Laconla  Man.  Co., 
48  Me.  113,  77  Am.  Dec.  212,  and  cases  there- 
in cited.  And  this  Is  in  effect  all  that  the 
above  Instruction  declared  to  the  Jury.  If 
the  word  "rules"  were  omitted  from  the  in- 
struction, no  possible  question  could  arise  as 
to  tbe  applicability  of  tbe  instruction  to  this 
or  (as  before  suggested)  almost  any  other 
case  of  personal  injury  which  was  sustained 
by  a  servant  while  prosecuting  work  assigned 
to  him  by  his  employer.  We  cannot  see,  how- 
ever, that  the  use  of  the  word  "rules,"  un- 
accompanied by  a  full  exposition  of  tbe  rule 
requiring  in  certain  circumstances  employ- 
era  to  adopt,  promulgate,  and  enforce  rules 
for  the  guidance  of  their  employes  while 
actually  engaged  in  the  discharge  of  tbe 
duties  of  their  employment,  makes  the  in- 
struction say  anything  more  than  what  it 
would  have  imparted  to  the  Jury  with  tliat 
word  eliminated.  What  the  instruction  real- 
ly means  and  was  undoubtedly  Intended  to 
convey  was,  not  that  it  was  the  duty  of  the 
company  to  promulgate  and  enforce  set  rules 
according  to  which  the  unloading  of  cars 
should  uniformly  be  carried  on  (a  course 
which,  in  its  application  to  work  so  varied  in 
diaracter,  it  would  at  least  seem  ia  not  feas- 
ible or  practicable),  but  that,  as  to  the  par- 
ticular work  in  hand,  because  of  its  ratber 
intricate  character,  it  was  the  duty  of  tbe 
defendant  to  furnish  its  employes  employed 
In  tbe  work  with  proper  appliances  and  to 
p<^t  out  tbe  proper  metbod  for  performing 
it  with  safety  to  tbemselvea.  In  shwt,  the 
Instruction,  Justly  and  rationally  construed 
by  the  light  of  the  connection  in  which  it  is 
applied,  simply  means  that  it  is  a  duty  legal- 
ly resting  upon  tbe  master  to  adopt  that 
method  for  the  performance  of  the  partic- 
ular work  which,  considering  the  nature  of 
the  work  and  the  circumstances  under  which 
it  must  be  performed,  will  be  the  less  likely 
to  endanger  the  lives  or  limbs  of  the  employes 
engaged  in  performing  it.  As  so  construed 
and  as  no  doubt  tbe  Jury  so  understood  It, 
the  InstmctiOB,  as  before  stated,  merely  de- 
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dares  a  general  principle  applicable  to  the 
relations  existing  between  master  and  serv- 
ant and  annooncea  one  of  the  genwal  dntlea 
owing  from  the  former  to  the  latter.  What 
less  than  this  could  reasonably  be  expected 
or  required  of  an  employer  in  any  case  or 
noder  any  drcumatances,  we  are  unable  to 
coDceWe. 

[I]  The  next  complaint  of  the  appellant 
Is  alined  at  the  action  of  the  court  In  reading 
to  the  Jury  several  Instructions  In  which  It 
was  stated.  In  substance,  that,  if  they  believ- 
ed from  the  evidence  that  the  method  adopted 
for  unloading  the  shafting  or  bar  in  question 
from  the  car  was  a  perilous  one  and — 
"that  the  perils  of  the  method  ao  adopted  were 
known  to  defendant's  foreman  before  or  at  the 
time  of  the  accident,  and  believe  that  the  plain- 
tiff did  not  know  and  In  the  exercise  of  rea- 
loBable  care  should  not  have  known  of  such 
peril,  Uien  It  becaiae  the  duty  of  nich  foreman 
or  boss  to  notify  the  idaintiif  thereof;  and  if 
yon  believe  from  the  evidence  that  plaintiCt 
was  injured  solely  by  reason  of  sn^  fulnrc  of 
duty  to  notify  the  plaintiir,  then  ia  that  case  I 
iwbiict  yon  that  your  verdict  must  be  against 
tlM  defendant    •    •    •    and  for  the  plaintiff.'' 

One  of  the  grounds  of  objection  to  the 
above  Instruction  and  others  addressed  to 
the  same  proposition  is  that  thereby  the 
court  nnqualldedly  and  plainly  told  the 
Jury  that  Oie  duty  to  give  warning  rested  on 
the  defendant.  It  Is  further  claimed  that  the 
Instructions  were  wholly  inappropriate  to 
this  case,  since  (so  it  is  argued)  the  danger 
attending  the  act  of  unloading  the  heavy  and 
imwleldy  bar  was  ao  obvious  that  such  dan- 
ger must  have  been  plainly  patent  to  the 
plaintiff  and  the  other  workmen  assisting 
In  the  work;  hence,  so  it  Is  urged,  the  In- 
structions must  be  assumed  and  held  to 
have  unduly  influenced  the  Jury  against  th« 
defoidant. 

We  are  not  prepared  to  acquiesce  In  the 
propositions  so  stated.  A  reading  of  the  in- 
structions will  readily  disclose  that  there  ex- 
ists no  tangible  ground  for  declaring  that 
th^  did  not  fidrly  and  plainly  submit  to  the 
sole  determination  of  the  Jury  the  qu^tlon 
whether  the  facts  were  nadx  as  to  have  plac- 
ed town  the  defoMlant  the  duty  of  warning 
the  plaintiff  of  the  perils  or  hazards  of  the 
work  in  which  he  was  temporarily  engaged. 

[I]  As  to  the  second  grouad  of  objection 
to  the  instructions,  we  perceive  no  necessity 
for  entering  Into  an  analysis  of  the  situa- 
tion as  It  is  presented  here  to  show  that  the 
doctrine  of  warning  was,  as  we  believe  is 
i  true,  pertinent  to  this  case.  Briefly,  we  may 
{  observe  that  there  are  considerations  expos- 
I  ed  by  the  evidence  upon  which  the  propriety 
I  of  such  InstructlMUi  In  this  case  may  well 
I  and  reasonably  he  maintained.  The  plain- 
!  tiff,  liowever,  i8lie4  upon  general  n«gllgen£« 
,  as  well  as  npon  alleged,  special  acts  ot  omis- 
sion oa  the  past  «t  the  defendant  whl<di  con- 
itltute  ortlnaaU*  vegl^geiiQe.  The  verdict 
is  amply  sni^orted.  upon  the  theory  of  the 
general  negllgwife  aet  op  in  the  nnrnpiaint^ 


Therefore,  even  if  It  were  true  and  necessary 
to  declare  that  warning  by  the  foreman  to  the 
employes  of  certain  une^q^^ected  perils  neces- 
sarily arising  In  such  a  case  and  which 
perils  are  obvious  to  experienced  persons, 
but  not  so  to  the  one  inexperienced  in  such 
work,  as  the  evidence  shows  the  plaintiff  to 
have  been,  was  not  among  the  duties  legally 
resting  upon  the  defendant  in  this  case,  yet, 
after  an  examlnatioo  of  the  entire  cause, 
including  the  evidence,  we  cannot  Justly  say 
that  the  error  in  giving  the  instructions  upon 
that  subject.  If  error  It  was,  has  resulted  in 
a  miscarriage  of  jostfce.  Section  4%,  art. 
6,  Const 

[7]  Coonsel  for  the  appdlant  concede  that 
BO  Just  fkult  can  be  fotmd  with  that  portion 
of  the  court's  dharge  In  which  it  was  declar- 
ed that,  U  the  0.  U  Best  Company  loaned  the 
plaintiff  to  the  Southern  Pacific  Company 
for  the  special  service  of  unloading  the  Iron 
bar,  and  that  the  plaintiff  came  imder  the 
sole  power  of  control  and  direction  of  the 
latter  company,  and  that  plaintiff  npressly 
or  impliedly  consented  thereto,  then  and  in 
that  event  the  plaintiff  for  the  time  being  be- 
came the  servant  of  said  Southern  Pacific 
Company;  bnt  they  insist  that  the  court 
erred,  to  the  prejudice  of  their  client,  by  re- 
fusing to  state  the  converse  of  that  proposi- 
tion as  proposed  in  their  own  language.  But, 
as  we  read  the  instruction  upon  that  sub- 
ject as  proffered  by  the  Southern  Padflc 
Company,  it  goes  further  than  merely  to  state 
the  converse  of  said  rule  upon  a  hypothetical 
or  assumed  situation  for  which  there  might 
be  support  in  the  evidence.  It  would  have 
told  the  Jury  unqualifiedly  and  unconditional- 
ly that,  upon  the  case  as  made,  the  plaintiff 
was  not  an  employ^  ami  under  the  control 
of  the  Southern  Padflc  Company.  Clearly, 
the  instruction  as  so  proposed  Is  inconsistent 
with  the  one  given,  entered  upon  the  domain 
of  fact,  and  was  properly  refused. 

[I]  Objections  are  urged  against  some 
other  Instructioos  dealing  with  other  ques- 
tions arising  in  the  case.  To  these  we  deem, 
it  unnecessary  to  give  special  attention  here- 
in; for,  as  to  the  action  of  the  court  with 
reference  to  the  instructions,  it  is  enough  to 
say  generally  that  we  have  carefully  exam- 
ined the  entire  charge  of  the  court  and  have 
found  that,  generally  speaking,  It  states  all 
the  principles  of  law  pertinent  to  the  Issues 
with  accuracy  and  clearness.  And  for  this 
reason  there  hi  no  ground  for  holding  that 
the  court  erred  in  rejecting  certain  instruc- 
tiona  proDoaaa  by  the  defendant.  It  Is  obvi- 
ously true  that  a  principle  or  rule  of  law, 
pertinent  to  the  issues  and  onoe  stated,  la  not 
required  to  be  repeated  In  other  portions  of 
the  charge.  Tte  rejected  Instructions  In  ef- 
fect merely  embraced  a  repetition  of  prin- 
ciples in  different  fetms  of  language  wtdch 
the  court  announced  and  submitted  to  the 
Jury. 

The  Judgment  and  tha  ord«r  are  afBrmed. 
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PEX)PIiB  T.  HOVIS.     (Or.  627.) 
(District  Court  of  Appeal,  First  District, 
California.     June  12,  1916.) 
CiinuNAi.  IiAw  ®=»511(2)— Evidence  of  Ac- 
complices—Suffioiknot     OF     COBBOBORA.- 

TION. 

Bvidence  held  to  sufficiently  corroborate  tes- 
timony of  accomplice  in  larceny  of  automobile, 
being  in  itself  sufficient,  without  the  aid  of  the 
accomplice's  testimony,  to  connect  accused  with 
the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  1129;  Dec.  Dig.  <^=511(2).] 

Appeal  from  Superior  Court,  Alameda 
County;   F.  B.  Ogden,  Judge. 

Kalph  O.  Hovis  was  convicted  of  grand 
larceay,  and  from  the  judgment  and  order 
denying  new  trial,  be  appeals.    Affirmed. 

Curtis  C.  L«gerton,  of  Los  Angeles,  for  ap- 
pellant U.  S.  Webb,  Atty.  Qen.,  and  John 
H.  Blordan,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 

PEB  CUBIAM.  This  la  an  appeal  from  a 
Judgment  of  conviction  of  the  crime  of  grand 
larceny,  and  from  an  order  denying  the  de- 
fendant a  new  trial. 

The  only  point  urged  upon  the  hearing  of 
tills  appeal  is  as  to  whether  or  not  the  tes- 
timony of  the  accomplice  of  the  defendant 
In  the  theft  of  the  property — an  automobile 
— ^has  been  sufficiently  corroborated  by  other 
evidence  to  satisfy  the  requirements  of  the 
&tntut&  We  have  carefully  examined  the 
record,  and  are  satisfied  that  there  is  ample 
evidence  whidi  of  itself  and  without  the  aid 
of  the  testimony  of  the  accomplice  tends  to 
connect  the  defendant  with  the  commission 
of  the  crime. 

The  testimony  of -the  accomplice  Daley  was 
to  the  effect  that  in  conyersation  with  the 
defendant  Hovls  shortly  before  the  commis- 
sion of  the  crime,  with  reference  to  the  tak- 
ing and  disposal  of  an  automobile,  the  de- 
fendant had  told  Iiim  that  if  be  (Daley) 
would  get  the  machine  the  defendant  Hovis' 
would  tell  him  where  to  take  it  and  show 
bim  where  he  could  sell  the  machine,  and 
that  they  would  share  the  proceeds.  He  also 
testified  circumstantially  to  the  efforts  of 
himself  and  the  defendant  to  dispose  of  the 
machine  after  it  bad  been  stolen.  Otber  and 
Independent  witnesses  testified  that  Hovis 
and  Daley  were  seen  together  with  the  ma- 
chine on  the  day  of  Its  theft ;  that  they  took 
it  to  a  garage  together  and  left  it  there  for 
two  or  three  weeks ;  that  the  defendant  ap- 
plied to  a  man  named  Allyn,  who  lived  in 
San  Jose,  to  help  bim  And  a  purchaser  for 
sn(dk  a  machine  for  a  young  friend -of  bis 
who  wanted  to  make  a  quick  sale.  Mr.  Allyn 
referred  him  to  a  Mr.  Seifert  in  San  Jose 
who  might  become  a  purchaser,  whereupon 
the  defendant  and  Daley  took  the  machine 
to  San  Jose,  where  tbey  went  under  assumed 
names,  and  where  tbey  attempted  to  have 


Seifert  purchase  the  machine,  and  from 
whom  they  received  $25  on  account  of  a  sale ; 
that  not  long  after  the  theft  of  the  machine 
he  went  to  the  office  of  a  lawyer  in  San 
Francisco,  and  there  caused  to  be  made  out 
the  form  of  a  bill  of  sale  of  an  automobile, 
leaving  blank  the  place  for  its  description, 
which  was  afterward  filled  in  with  the  de- 
scription of  the  stolen  machine. 

We  think  these  facts  amply  sufficient  to 
furnish  the  needed  corroboration  of  the  tes- 
timony of  tbe  accomplice  under  tlie  rule  as 
laid  down  In  the  case  of  People  v.  Leavens, 
12  Cal.  App.  178,  106  Paa  1103. 

The  Judgment  and  order  are  affirmed. 


POBTEB  V.  SUPERIOR  COURT  OF  CALI- 
FORNIA IN  AND  FOR  LOS  ANGEL- 
ES COUNTY  et  al.    (Civ.  2089.) 

(District  Court  of  Appeal,  Second  District.  Coll- 
fomia.    May  81,  1916J 

1,  Pbocess  iS=»06(4)  —  Service  by  Ptjbliqa.- 
TiON— Affidavit  of  Nonbesidence. 

An  affidavit  for  publication,  alleging  that 
defendant  never  resided  in  California,  but  that 
her  home  and  residence  was  a  certain  address 
in  Massachusetts,  held  sufficient  to  support  an 
order  for  publication,  under  Code  Civ.  Proe.  I 
412,  authorizing  publication  where  defendant 
resides   outside   the   state. 

[Ed.  Note.— For  otber  cases,  see  Process,  Cent. 
Dig.  I  118 ; .  Dec.  Dig.  <S=>96(4).] 

2.  Process   is='9e(4)— Service   by   Pusuca- 
TioN— Affidavit  of  Non  residence. 

Affiant's  failure  to  give  the  information  upon 
which  the  statement  of  residence  was  baaed, 
as  required  by  superior  court  rule  28,  does  not 
invalidate  the  order  for  publication. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  $  118;   Dec.  Dig.  «=»96(4).] 

8.  Pbocesb   *=»06(2)— Sbbvicb  bt   Ptjbuca- 
TioN  —  Effect —  Coubt's  Poweb  to  Disbb- 

OABD. 

A  superior  court  cannot  disregard  an  order 
for  service  by  publication  and  service  thereun- 
der, where  the  supporting  affidavit  conforms  to 
the  statute  and  no  fraud  is  shown. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent. 
Dig.  !!  114-116,  119;   Dec.  Dig.  «=»96(2).] 

Mandamus  proceedings  by  Walter  Porter 
against  the  Superior  Court  of  the  State  of 
California  for  the  County  of  Los  Angeles, 
Hon.  J.  P.  Wood,  Judge  thereof,  and  Hannah 
M.  Porter.    Writ  granted. 

Lewis  Cruickshank,  of  Los  Angeles,  for 
petitioner. 

JAMES,  J.  Petition  for  mandate.  From 
the  facts  stated  In  the  petition  it  appears 
that  the  petitioner  herein,  in  August,  1915, 
filed  a  complaint  in  tbe  superior  court  of  Los 
Angeles  county  by  which  action  a  decree 
of  divorce  was  sought  After  afummons  bad 
been  Issued  and  returned  by  the  sheriff  with- 
out service,  an  affidavit  was  made  and  filed 
by  tbe  plaintiff,  upon  which  affidavit  the 
court,  by  Hon.  Lewis  R.  Works,  made  its 
order  directing  service  of  summons  to   be 


^=>For  other  casas  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  DigesU  and  Indexes 


Digitized  by 


Google 


(U) 


PORTER  V.  SUPERIOR  COURT 


223 


made  by  pnbllcatloD.  As  grounds  for  tbe 
oMer  the  affidavit  set  oat  that  the  last  known 
nsidenoe  amd  address  of  the  defendant  was 
at— 

%9  Lakeview  avenue,  Lynn,  Massachusetts; 
that  defendant  at  all  times  since  the  commence- 
ment of  this  action  and  for  some  time  prior 
tlKreto  waa  and  is  now  an  actual  bona  fide  resi- 
dent of  the  state  of  Massachusetts ;  that  defend- 
ant is  not  now  nor  has  she  ever  been,  a  resident 
of  the  state  of  California,  nor  has  she  ever  re- 
sided in  said  state  of  California ;  afflnnt  knows 
diat  a  search  anywhere  in  said  county  or  state 
would  be  of  no  avail;  •  •  •  that  the  home 
of  tbe  defendant  at  the  time  of  tbe  commence- 
ment of  this  action  and  for  some  time  prior 
thereto  was  69  Lakeview  avenue,  Lynn,  Massa- 
chusetts ;  that  ahe  was  the  owner  of  said  prop- 
erty and  made  her  home  therein." 

It  is  recited  that  the  publication  of  Bum- 
nmns  was  duly  made,  and  that  a  copy  of  the 
summons  and  complaint,  as  rei^ulred  by  the 
Older  of  court,  was  deposited  in  the  United 
States  mall  as  registered  matter,  and  was  on 
the  2d  day  of  September,  1916,  actually  de- 
livered iiersonally  to  the  defendant  in  the 
divorce  action;  that  the  proof  of  publication 
I  of  summons  waa  regularly  made  and  filed, 
and  defktilt  entered;  that  thereafter  tbe  case 
ns  duly  and  regularly  set  for  trial,  to  be 
I  heard  on  tbe  16tb  day  of  February,  1916, 
I  before  Hon.  J.  P.  Wood,  Judge  of  said  court; 
tbat,  at  the  time  tbe  case  came  on  for  hear- 
ing, the  court,  "deciding  on  bis  own  motion" 
that  tbe  affidavit  for  the  order  for  publica- 
tion of  aommons  was  insulficlent,  struck  the 
cause  from  tbe  calendar;  that  the  following 
mlnut}  order  was  tbereupon  made: 

'It  is  hereby  ordered  that  default  of  defend- 
nt  be  set  aside  and  that  another  affidavit  for 
publication  of  summons  be  filed,  and  further 
that  the  ■nmmons  be  republished  and  cause  off 
olendar  to  be  reset." 

It  is  aa  to  tbe  authority  of  the  court  to 
make  the  last  order  mentioned  that  question 
to  made  by  tbe  petition  filed  herein.  It  may 
be  noted  that  tbe  order  as  set  out  does  not 
purport  to  vacate  tbe  order  made  directing 
that  snmmons  be  served  by  publication,  but 
only  that  tbe  default  of  the  defendant  be  set 
aside  It  does  appear  to  direct  that  another 
affidavit  for  publication  of  summons  be  filed 
and  the  snmmons  repcblisbed ;  but,  so  far  as 
the  record  presented  shews,  the  order  made 
by  the  first-named  judge,  authorizing  tbe 
service  of  summons  by  publication,  still  ex- 
ists, and  has  never  been  modified  or  changed. 
Bat  evidently  this  order  was  intended  to  have 
the  effect  of  setting  aside  the  order  as  made 
b;  Judge  Works,  and  it  seems  to  be  assumed 
in  this  proceeding  that  it  may  be  treated  as 
of  such  effect.  The  return  made  herein  does 
not  call  into  question  tbe  verity  of  any  of 
the  material  facts  set  out  by  the  petitioner, 
bat  there  Is  attadied  to  tbe  return  a  copy  of 
the  rules  of  the  superior  court. 

11,2]  Onr  attention  Is  particularly  directed 
to  rule  28  of  that  court,  which  provides  that 
in  any  application  for  an  order  to  publish 
ninunons.  If  tbe  residence  (of  the  defendant) 
la  Imown  and  stated  in  tbe  afiSdavit,  "tbe  affi- 


ant must  also  give  the  Information  upon 
which  such  statement  of  residence  is  made, 
and  if  the  information  is  contained  In  a  let- 
ter, such  letter  must  be  attached  to  tbe  affi- 
davit." Section  412  of  the  Code  of  Civil  Pro- 
cedure provides  that  service  of  summons  may 
be  made  by  publication  "where  the  person  on 
whom  service  is  to  be  made  resides  out  of 
the  state,  or  hns  departed  from  the  state,  or 
cannot,  after  due  diligence,  be  found  within 
tbe  state.  •  •  •"  In  order  to  authorize 
tbe  making  of  tbe  order,  such  facts  as  are 
r^ed  upon  must  be  established  to  the  satis- 
faction of  the  court  If  the  affidavit  presents 
facts  sufficient  to  establish  either  of  the  con- 
ditions specified  in  section  412  of  the  Code  of 
Civil  Procedure,  and  the  court  acts  thereon, 
granting  the  order,  such  order  will  be  good 
and  valid,  notwithstanding  that  the  court  tn 
Its  discretion  might  have,  before  making  such 
order,  required  further  proof  to  be  .<nade. 
Tbe  affidavit  In  this  case  plainly  and  directly 
stated  that  the  defendant  never  bad  been  a 
resident  of  tbe  state  of  California,  that  she 
never  bad  resided  In  the  state,  and  that  her 
home  and  residence  was  In  Lynn,  Mass.,  tbe 
particular  street  number  being  given.  These 
statements  were  sufficient  prima  fade  to  sup- 
port a  valid  order  of  publication.  McKen- 
drlck  V.  Western  Zinc  Mln.  Co.,  165  CaL  24, 
130  Pac.  86S.  The  important  thing  was  to 
prove  to  the  satisfaction  of  the  Judge  mak- 
ing tbe  order  for  publication  that  the  defend- 
ant did  not  reside  within  tbe  state.  All  that 
the  rule  of  the  superior  court  to  which  our 
attention  has  been  called  requires  is  that.  In 
making  proof  of  tbe  facta  as  to  the  residence 
of  an  absent  defendant,  the  affidavit  "must 
also  give  the  information  upon  which  such 
statement  of  residence  Is  made,  and  If  the  In- 
formation is  contained  In  a  letter,  such  let> 
ter  must  be  attached  to  the  affidavit."  If  the 
allegations  of  the  affidavit  were  sufficient  to 
warrant  tbe  conclusion  that  the  fact  was 
that  tbe  defendant  resided  out  of  the  state  at 
the  time  of  tbe  application,  regardless  of 
whether  the  rule  of  tbe  superior  court  bad 
been  strictly  followed  or  not,  the  order  for 
publication  of  summons  would  be  fully  au- 
thorized tuder  the  section  of  the  Code  we 
have  mentioned. 

[3]  There  Is  no  doubt  of  the  right  of  a 
judge  to  vacate  an  order  for  publication  of 
summons  wbere,  upon  examination  of  tbe  af- 
fidavit, he  finds  a  total  lack  of  a  statement 
of  facts  sufficient  to  authorize  tbe  order  to 
be  made  tn  tbe  first  instance;  and  we  may 
say  farther  that  such  right  might  exist  where 
It  appeared  that  tbe  affidavit  was  fraudulent. 
No  such  ground  as  the  last  mentioned  is  sug- 
gested hera  The  fact  that  a  different  Judge 
than  the  one  who  made  the  first  order  acted 
in  attempting  to  set  it  aside  is  of  no  mo- 
ment. The  second  named  judge  would  have 
no  greater  authority — and  no  less — ^than  the 
Judge  who  first  examined  tbe  affidavit  and 
passed  upon  Its  sufficiency.    We  think  that- 
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the  petitioner  Is  entitled  to  the  relief  asked 
for. 

It  is  ordered  that  a  peremptory  writ  of 
mandate  Issue,  requiring  the  respondent  court 
to  reset  the  cause  on  the  trial  calendar  and 
hear  the  same  within  such  reasonable  time 
as  may  be  convenient,  considering  the  busi- 
ness of  the  court  Petitioner  to  recover  his 
costs  herein  Incurred. 

We  concur:    CONREY,  P.  J.;  SHAW,  3. 


HICKS  V.  BUTTBBWORTH.    (Cir.  145O0 

{District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  25,  1916.    Rehearing  Denied 
by  Supreme  Court  July  24,  1916.) 

1.  Animals  *=»91—TB«sPABBiNa— Statutes— 

St.  1877-78,  p.  176,  giving  right  of  recovery 
for  trespassing  of  animals,  in  certain  oountieg, 
on  private  lands,  though  not  fenced,  is  not  re- 
peaUd  by  St.  1907,  p.  999,  giving,  generally, 
right  of  recovery  for  trespassing  of  animals  on 
planted  lands  inclosed  by  fence. 

[EM.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  {  320;    Dec.  Dig.  <S=>91.] 

2.  LiANDLOBD    AND    TKNANT   <S=»330{1)— RENT- 
ING ON  Shahes— Injdbt  to  Ceof— Bbcovebt 

FOB  INJITBT. 

Under  a  lease  providing  that  as  rental  the 
lessee  shall  cut  and  bale  the  alfalfa  crops  and 
deliver  and  set  apart  half  thereof  to  the  lessor, 
title  to  the  crop  is  in  the  lessee,  so  that  he  may 
sue  for  injury  by  another  before  actual  division. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  Jf  1384-1387,  1399; 
Dec.  Dig.  <S=>330(1).] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  M.  T.  DooUng,  Judga 

Action  by  Archie  J.  Hicks  against  Harry 
J.  Butterworth.  E'rom  an  order  denying  his 
motion  for  new  trial,  defendant  appeals. 
Affirmed. 

Will  H.  Willis  and  Davis  &  Rush,  all  of 
liOS  Angeles,  for  appellant  Harrlman,  Ryck- 
man  &  Tuttle,  of  Los  Angeles,  for  respond- 
ent 

SHAW,- J.  Action  to  recover  damages  al- 
leged to  have  been  sustained  by  plaintiff  on 
account  of  trespass  committed  by  defend- 
ant's Uvestock.  nie  case  was  tried  before 
a  Jury,  which  rendered  a  verdict  In  favor 
of  plaintiff,  upon  which  a  judgment  was  en- 
tered against  defendant,  whose  motion  for  a 
new  trial  was  denied,  and  from  which  order 
he  appeals. 

It  appears  tliat  plaintiff  was  a  tenant  in 
possession,  under  a  lease  from  the  owner,  of 
the  premises  involved,  upon  which  at  the 
time  of  the  trespass  he  had  certain  fields  of 
alfalfa  growing,  and  a  lot  of  unbaled  hay 
In  the  stack ;  that  during  the  period  extend- 
ing from  July  1  to  November  1,  1910,  defend- 
ant's neat  cattle  entered  upon  said  land,  ate 
and  destroyed  the  growing  alfalfa  and  stacks 
of  hay  thereon.  Neither  the  complaint  nor 
proof  showed  tiie  premises  to  have  been,  at 


the  time.  Inclosed  by  a  substantial  fence,  and 
appellant,  conceding  the  trespass  and  result- 
ant damage  as  alleged,  insists  that  plaintiff 
Is  not  entitled  to  recover  therefor.  In  1878 
the  Legislature  passed  an  act  entitled,  "An 
act  concerning  trespassing  of  animals  upon 
private  lands  in  certain  counties  in  the  state 
of  California"  (Stats.  1877-78,  p.  176),  which 
act  and  the  provisions  thereof  were  by  an 
amendment  thereto  approved  March  30,  1878 
(Stats.  1877-78,  p.  878),  made  to  include  the 
county  of  Los  Angeles.    Thla  act  provides: 

"Section  1.  It  is  unlawful  for  any  animal,  the 
property  of  any  person,  to  enter  upon  any  land 
owned  by  or  lawfully  m  the  possession  of  any 
person  other  than  the  owner  of  such  animal. 

"Sec.  2.  The  owner  of,  or  person  who  is  in 
the  lawful  possession  of,  any  land  trespassed 
upon,  in  violation  of  this  act  is  entitled  to  re- 
cover, by  action  in  a  court  of  competent  jurisdic- 
tion, from  the  owner  of,  or  person  in  possession 
of,  or  person  chargeable  with  the  care  of,  the 
trespassing  animal  or  animals,  all  damage  sus- 
tained by  reason  of  any  such  trespass,  together 
with  costs  of  suit" 

Under  the  act  of  1878  Just  Quoted,  no  doul>t 
exists  as  to  the  plaintiff's  right  to  recover 
damages  for  the  trespass,  since  under  Its 
provisions  he  was  not  required  to  inclose  bUt 
land  with  a  fence,  substantial  or  otherwise. 
Appellant  however,  insists  that  said  provi- 
sions of  the  act  of  1878  were  repealed  by  an 
act  of  the  Legislature  entitled,  "An  act  con- 
cerning trespassing  of  animals  upon  private 
lands,  and  the  recovery  of  damages  result- 
ing therefrran"  (Stats.  1807,  p.  999),  sections 
1,  2  and  6  of  which  are  as  fcdlows: 

"Section  1.  It  is  unlawful  for  any  person, 
firm  or  corporation  owning,  or  having  posses- 
sion of,  any  animal,  to  suffer  or  permit  such  ani- 
mal to  break  into  and  enter  npon  any  land  own- 
ed by,  or  lawfully  in  the  possession  of  any  per- 
son, firm  or  corporation,  other  than  the  owner 
of  such  animal,  m  all  cases  where  such  land  is 
planted  to  growiog  crops,  vines,  fruit  trees,  or 
vegetables,  and  is  at  the  time  entirely  inclosed 
by  a  substantial  fence  or  other  inclosure. 

"Section  2.  ITie  owner  of,  or  person  who  is  in 
the  lawful  possession  of,  any  land  trespassed  up- 
on, in  violation  of  this  act,  is  entitled  to  recover, 
by  action  in  a  court  of  competent  jurisdiction, 
from  the  owner  of,  or  person  in  possession  of,  or 
person  chargeable  with  the  care  of,  the  tres- 
passing animal  or  animals,  all  actnal  damages 
sustained  by  reason  of  such  trespass,  together 
with  costs  of  suit" 

"Section  6.  All  acts  and  parts  of  acts  in  con- 
flict with  this  act  are  hereby  repealed ;  provided, 
nothing  in  this  act  shall  be  deemed  or  constnied 
to  repeal  an  act  of  the  Legislature  of  this  state 
relating  to  estrays,  approved  March  23,  1901." 

[1]  If,  as  claimed  by  appellant  the  act  of 
1907  flupersedes  the  provUioos  of  the  act  of 
1878,  then  it  la  likewise  clear  that  plaintiff 
is  not  entitled  to  recover  damages  by  reason 
of  the  trespass,  since  It  la  not  claimed  tbe 
premises  were  inclosed  In  any  manner  what- 
soever. In  effect  the  act  of  1878,  as  at  com- 
mon law,  requires  the  ovnoer  of  stock  to  fence 
them  In,  and  no  duty  dev<ri.veB  upon  the  own- 
er of  land  to  inclose  the  same  In  order  to 
prevent  his  neighbor'B  stock  trespassing 
tbereom,  and  unless  repealed  by  the  act  of 
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1907,  It  is  the  law  In  Los  Angeles  eoontr 
applicable  to  tbe  facts  of  this  case. 

Appellant  has  presented  a  very  able  and 
exhaustive  brief  In  support  of  his  conten- 
tion that  tbe  later  act  repeals  that  of  1878; 
and,  were  tbe  qnestlon  an  open  one,  we 
Tonld  fe«l  constrained  to  follow  counsel 
throng  the  maze  of  legislation  touching  the 
gabject,  commencing  with  the  first  session  of 
the  Legislature  in  1850,  to  which  he  directs 
attention.  The  identical  question,  however, 
was  before  the  court  in  the  case  of  Blevins 
T.  Mnllally,  decided  by  tbe  Third  Appellate 
Wstrict,  22  CaL  App.  519,  135  Pac.  307.  The 
action  arose  from  a  trespass  of  stock  upon 
land  in  Cktlusa  county,  to  which  tbe  act  of 
ISTS  applied,  and,  as  here,  it  was  there  con- 
tended that  such  act  was  repealed  by  the  act 
rf  1907.  The  court,  however,  held  otherwise, 
saying  there  was  no  inconsistency  between 
tbe  common-law  rule  as  declared  In  the  act 
of  ISTS  and  the  statute  of  1907,  and  hence 
there  was  no  repeal  of  the  provisions  of  the 
former.  Tills  being  true,  it  follows  that  In 
Los  Angeles  coimty  one  sustaining  damage 
by  reason  of  trespassing  animals  .upon  his 
nnincloeed  land  may,  under  the  provisions  of 
the  act  of  1878,  recover  therefor,  regardless 
of  whether  the  crops  be  growing  thereon  or 
matured,  as,  alfalfa  hay,  and  stacked  thereon. 

It  is  nnnecessary  to  repeat  the  argument 
upon  whlcb  the  court,  through  Justice  Hart, 
baiied  its  conclusion;  suffice  it  to  say  that 
a  petition  to  have  the  cause  heard  in  the  Su- 
preme Court  after  Judgment  In  the  District 
Court  of  Appeal  was  denied  by  the  Supreme 
Orart  Hence,  thns  approved,  the  question, 
Eo  far  as  this  court  is  concerned,  is  no  longer 
an  open  one.  Upon  the  authority  of  the  de- 
cision In  Blevins  v.  Mullally,  supra,  we  are 
constrained  to  hold  that  tbe  act  of  1878,  the 
effect  of  whlcb,  as  at  common  law,  is  to  re- 
qnire  tbe  owners  of  stock  to  fence  them  in, 
is,  80  t»x  as  Iios  Angeles  county  is  concerned, 
Etill  in  force^  and  that  plaintiff's  failure  to 
maintain  a  substantial  fence  inclosing  his 
land  did  not  affect  his  right  to  recover  dam- 
ages for  tbe  trespass. 

From  what  has  been  said,  it  follows  that 
no  error  was  committed  by  the  court  in  re- 
fusing instructions  requested  by  defendant, 
tMsed  npon  his  theory  that  the  law  imposed 
upon  plaintiff  the  duty  of  fencing  his  land  as 
a  protection  against  damages  by  trei^aasing 
aaimals.  The  fact  that  plaintiff  did  not  keep 
tbe  fence  Inclosing  the  land  in  repair,  or 
failed  to  keep  the  gates  closed,  becomes  Im- 
aiaterlal. 

[Z]  It  is  next  Insisted  that  the  court  erred 
in  charglDg  the  ^ury — 

"that  the  undisputed  evidence  hi  this  case  shows 
the  pUlntiff  bad  such  poeaession'  and  interest  in 
the  land  here  in  Question,  tbe  crops  and  herbage 
powing  thereon  and  tbe  hay  stacked  upon  the 
land,  to  enable  him  to  maintain  an  action  for 
the  damage  done  thereto  by  trespassing  cattle." 


And  in  refusing,  at  defendant's  reqnest,  to 
Instruct  the  Jury  to  the  effect  that  if  plain- 
tiff was  not  the  owner  of  the  land  in  ques- 
tion, but  leased  it  upon  terms  and  conditions 
known  as  "fanning  on  shares,"  and  the  crops 
growing  thereon  belonged  partly  to  the  plain- 
tiff and  partly  to  the  owner  of  the  land,  then. 
In  such  event,  plaintiff  could  recover  only  for 
damages  done  to  that  portion  of  the  crop 
belonging  to  him,  and  could  not  recover  dam- 
ages for  any  portion  belonging  to  the  land- 
lord. This  (M>ntentl<«  is  based  upon  the 
dalm  that 'plaintiff  and  the  landlord  were 
Owners  In  common  of  the  cr<q;>8  grown  upon 
said  land.  By  the  terms  of  the  lease  made 
to  plaintlfl,  he,  as  rental  for  the  land,  agreed 
to  cut  the  alfalfa  crops  grown  thereon,  at 
his  own  cost,  charge,  and  expense,  and  stack 
tbe  same  upon  the  said  premlsesi,  and  in  doe 
and  proper  time  bale  tbe  same  and  dellTer 
to  the  landlord  an  amount  In  tonnage  equal 
to  (me-baU  of  all  alfalfa  cut  on  said  prem- 
ises, which  one-half  shonld  be  set  apart  to 
the  landlord.  Clearly,  the  relation  existing 
between  the  parties  was  that  of  landlord 
and  tenant  The  lease  contains  no  provi- 
sion indicating  that  the  products  were  to  be 
held  In  cotenancy,  but  were  held  and  control- 
led by  the  tenant,  one-half  thereof,  when 
baled,  under  the  terms  of  the  lease,  to  be 
set  apart  to  and  paid  the  landlord  as  com- 
pensation for  tbe  use  of  the  land.  Coalinga, 
etc.,  Co.  v.  Associated  Oil  Co.,  16  CaL  App. 
361,  116  Pac.  1107;  Clarke  &  Cain  v.  Cobb, 
121  CaL  596,  54  Paa  74;  Holt  Manufactur- 
ing Co.  V.  Thornton,  136  Cal.  232,  68  Pac. 
708.  The  record  discloses  no  evidence  that 
the  crop  bad  been  divided  as  provided  In  the 
lease,  or  any  portion  thereof  set  apart  to  the 
landlord.  Under  these  facts,  there  was  no 
error  In  the  instruction  given.  As  said  by 
the  conrt  In  Beeves  v.  Hannan,  65  N.  J.  Law, 
249,  48  AtL  1018,  in  discussing  a  like  ques- 
tion: 

"The  aereement  *  •  •  being  a  lease,  the 
title  of  the  crops  produced  did  not  vest  in  tbe 
parties  to  it  as  tenants  in  common,  but  solely 
in  Reeves,  the  tenant;  and  Hannan,  the  land- 
lord, had  no  claim  upon  them  until  an  actual 
division  was  made,  and  his  share  was  turned 
over  to  him  as  a  'reditus'  or  rent." 

The  order  appealed  from  is  affirmed. 
We  concur:    COKBEY,  P.  3.;  JAMBSS,  3. 


SCOTT  V.    SUPEHIOR   COURT   Or  OITI 
AND  COUNTY  OF  SAN  rRANOISOO 

et  aL     (ay.  1892.) 

(District  Conrt  of  Appeal,  First  District, 

California.    June  13,  1016.) 

EXECQTOBS   AND   AniIimSTBATOBS    «=>22(3) — 
APPOrNTKBNt— JtJBISniCTtOK  OF  COTJBT. 

An  order  appointing  a  special  administrator 
and  purporting  to  be  made  in  a  formal  proceed- 
ing initiated  by  a  written  application,  is  out- 
side the  court's  Jurisdiction,  where  no  applica- 
tion was  on  file,  notwithstanding  the  petitioners 
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for  general  letters  had  orally  requested  tbe  ap- 
pointment. 

[Bd.  Note.— For  other  cases,  see  EUecutors 
and  Administrators,  Cent.  Dig.  {§  126,  127; 
Dec.  Dig.  <8=»22(3).] 

Certiorari  proceedings  by  Clara  "W.  Scott 
against  the  Superior  Court  of  tbe  City  and 
County  of  San  Francisco  and  others.  Writ 
granted  and  the  order  sought  to  be  reviewed, 
annulled. 

W.  M.  Abbott,  W.  M.  Cannon,  and  C  H. 
Wilson,  all  of  San  Prandsco,  for  petitioner. 
Mastick  ft  Partridge,  of  San  Frandsoo,  tor 
respondents. 

PER  CURIAM.  It  seems  to  us  that  that 
part  of  the  return  of  tbe  judge  of  the  supe- 
rior court,  reciting  that  all  of  the  petition- 
ers for  general  letters  of  administration  re- 
quested that  there  be  appointed  a  special  ad- 
ministrator— and  upon  which  particular  re- 
liance has  been  placed  by  the  respondent  as 
Justifying  the  order  sought  to  be  reviewed 
In  thte  proceeding — is  quite  immaterial,  for 
the  reason  that  the  order  which  the  court 
made  and  which  the  petitioner  here  is  seek- 
ing to  review  expressly  refers  to  another 
proceeding  than  an  oral  application  for  spe- 
cial letters  of  administration,  to  wit,  to  a  for- 
mal proceeding  in  which  a  written  applica-- 
tlon  for  letters  of  administration  was  filed, 
and  that  since  no  such  written  application 
for  letters  of  administration  was  ever  filed, 
and  hence  no  sndi  formal  proceeding  was 
before  the  court,  the  order  of  the  court  pur- 
porting to  have  been  made  in  sn<A  formal 
proceeding  must  necessarily  have  been  on  the 
fftce  of  the  record  beyond  the  Jurisdiction 
of  the  court.  For  that  reason,  and  those  ap- 
pearing In  the  discussion  of  this  matter  be- 
fore this  court,  the  writ  is  granted,  and  the 
order  sought  to  be  reviewed  Is  annulled. 


TISOHHAUSER  r.  PRENTICE  et  al. 
(Civ.  1456.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. June  10,  1916.  Rehearing  Denied 
July  10,  1916.  Rehearing  Denied  by  Su- 
preme Oanrt  Aug.  7,  1916.) 

1.  Affkai.  and  Ebbob  $=»1011(1)— Rxvisw— 
Finding  on  Confuotino  Evidence. 

The  trial  court's  finding  of  fact  on  a  point 
as  to  which  the  evidence  is  conflicting  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3983-3888 ;  Dec.  Dig.  <&=» 
1011(1).] 

2.  Biixs  AND  Notes  <8=964— Liabujtt  of 
Sureties— Enowixdge  of  Holdeb. 

Where  a  note  was  delivered  by  one  of  the 
nmbers  under  apparently  complete  authority 
from  all,  the  holder  having  no  knowledge  of  tbe 
fact  that  the  signatures  of  the  two  makers  who 
did  not  deliver  it,  and  who  were  sureties  for  the 
maker  who  did  deliver  it,  were  obtained  from 
them  by  fraud  practiced  upon  them  by  him, 
and  that  the  note  was  delivered  by  them  upon 


a  condition  which  was  not  performed,  the  sum- 
ties  were  liable  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  104 ;  Dec  Dig.  «=»d4.] 

3.  Bnxs  AMD  Notes  <S=»92(3)-Conbideka- 
rrioN— Extension  or  Taa  tob  Patmxnt  or 
Debt. 

■  The  act  of  plaintiff  in  granting  an  extension 
of  time  for  payment  of  a  debt  presently  due 
was  vnlunble  and  sufficient  consideration  for  a 
note  executed  to  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  205;  Dee.  Dig.  <S=»92(3).] 

Ai^eal  from  Superior  Court,  Los  Angeles 
County ;  John  M.  York,  Judge. 

Action  by  John  Tlschhauser  against  A.  S. 
Prentice^  W.  J.  Bryant,  and  Lorenzo  D. 
Swartwout  There  was  Judgment  for  plain- 
tiff, and  from  an  order  denying  their  mo- 
tion for  new  trial,  defendants  Bryant  and 
Swartwout  appeal.    Order  affirmed. 

Johnstone  Jones,  Jacob  A.  Visel,  and  V. 
J.  Cobb,  all  of  Los  Angeles,  for  appellants. 
Len  Claiborne  and  Ben  Goodrich,  both  of 
Los  Angeles,  for  respondent 

CONREY,  P.  J.  The  defendants  W.  J. 
Bryant  and  Lorenzo  D.  Swartwout  appeal 
from  an  order  denying  their  motion  for  a 
new  trial.  The  Judgment  Is  founded  upon 
a  note  for  $623,  payable  to  the  plaintlCT  and 
signed  by  the  defendants,  Prentice,  Bryant, 
and  Swartwout  As  stated  by  counsel  for  ap- 
pellants, their  chief  contentions  are  that  they 
signed  the  note  and  delivered  tbe  same  to 
their  co-obUgor  Prentice  on  a  condition  which 
was  not  performed;  that  the  consideration 
for  the  note  was  Illegal ;  and  that  their  sig- 
natures were  obtained  by  fraud  exercised 
by  defendant  Prentice  In  procuring  such  sig- 
natures. At  the  trial  appellants  amended 
their  answer,  and  thereby  alleged  that  at  the 
time  of  accepting  the  note  the  plalntiflt  had 
full  knowledge  of  the  circumstances  attend- 
ing their  execution  of  the  note,  and  knew 
that  the  defendants  signed  said  note  merely 
as  sureties  thereon,  and  agreed  to  deal  with 
them  In  the  capacity  of  sureties  and  not  as 
principals.  But  it  was  admitted  at  the  trial 
that  the  note  was  delivered  to  plalntlft  with- 
out knowledge  on  his  part  that  its  delivery 
was  contrary  to  any  instructions  given  by 
appellants  to  Prentice,  and  their  counsel 
state  In  their  final  brief  that  the  law  of 
suretyship  and  the  fact  that  appellants  were 
sureties  "are  almost  foreign  to  this  case." 

[1]  The  facts  are  that  prior  to  the  execu- 
tion of  this  note  tbe  defendant  Prentice  was 
in  debt  to  plaintiff  in  tbe  sum  of  $623,  whl(di 
is  the  principal  sum  named  in  the  note.  The 
plalntlCC  was  pressing  for  payment,  and  at 
the  same  time  a  criminal  action  against 
Prentice  was  pending  in  tbe  police  court  of 
the  dty  of  Los  Angeles,  under  complaint 
charging  Prentice  with  having  obtained  mon- 
ey by  false  pretenses,  and  the  plaintiff,  John 
Tischbauser,  was  the  complaining  witness  In 
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that  action.  Appellants  by  fhelr  answer  in 
tUa  action  alleged  that  the  note  in  snlt  was 
dellTered  to  plaintiff  ^nd  accepted  by  him  in 
consideration  of  his  desisting  from  further 
prosecntion  of  Prentice  on  said  criminal 
charge.  There  Is  some  evidence  in  the  rec- 
ord tending  to  support  this  defense,  but  there 
la  also  substantial  evidence  to  the  contrary, 
and  the  charge  was  flatly  denied  by  the  plain- 
tiff. Therefore  the  court's  finding  of  t&ct 
la  conclaslve,  and  appellants,  in  further  urg- 
ing illegality  of  consideration  as  a  ground 
for  snstalnlng  their  appeal,  are  contending  in 
ntln  against  established  facts. 

[2]  The  second   defense  contained   In  the 
answer  of  aiqpellants  was  that  they  signed 
the  note  and  gave  the  same  to  Prentice  upon 
condition  that  he  should  obtain  the  signa- 
tures of  Alec  and  Annie  Odett  to  the  note  be- 
fore delivering  it  to  the  plaintiff,  and  should 
not  deliver  the  note  unless  those  signatures 
were  obtained,  but  that  in  fact  the  note  was 
delivered  In  violation  of  the  said  condition. 
Appellants'  theory  is  that  the  contract  sued 
upon  Is  Incomplete,  and  not  the  obligation 
which  they  Intended  to  make;    that  they  as 
sureties  intended  to  bind  themselves  Jointly 
with  two  other  sureties,  the  Odetts,  but  not 
otherwise,  and  that  without  those  names  It 
Is  not  their  note.    The  evidence  shows  that 
Prentice   falsely  stated  to  Bryant  that  the 
Odetts  had  promised  to  sign  the  note  with 
him,  and  shows  that  Bryant  signed  wltb  the 
understanding  that  the  note  was  not  to  be 
used  without  those  signatures;    and  it  also 
appears  that  Swartwout  in  sickling  the  note 
relied  upon  the  fact  that  Bryant  was  his 
cosurety.    The  difficulty  with  this  defense  is 
that  these  facts  were  not  made  known  to 
Tlscbhanser  before  he   accepted   the    note. 
Prentice  (called  as  a  witness  for  the  defend- 
ants) testified  that  he  did  not  tell  Mr.  Tiscb- 
banser  anything  about  the  drcomstancee  un- 
der which  he  had  obtained  the  note  from 
Bryant.    In  support  of  their  contention  that 
the  surety  was  not  liable  because  the  de- 
livery was  on  a  condition  which  was  not  per- 
formed, appellants  refer  to  Ayres  v.  Mllroy, 
53  Mo.  616,  14  Am.  Bep.  465,  and  several  oth- 
er cases.    Ayres  v.  Mllroy  contains  language 
whlcli  apparently  supports  this  contention, 
bnt  we  find  that  decision  later  discussed  In 
State  V.  Potter,  63  Mo.  212,  21  Ara.  hep.  440, 
and  Jnstlfied  solely  on  the  ground  that  Ayres 
was  apprised  of  the  condition  on  which  the 
surety  was  to  be  bound.     The  decision  in 
State  T.  Potter  then  proceeds  with  a  discus- 
sion of  numerous  decisions,  including  a  ma- 
jority of  those  dted  In  appellants'  brief  here- 
in, and  shows  that  In  a  majority,  if  not  all, 
at  them  there  were  circumstances  sufficient 
to  imt  tbe  obligee  upon  notice  of  the  In- 
completeness of  the  bond  or  note.    The  court 
then  bolda  that  where  the  surety  who  de- 
fends the  action  had  invested  the  principal 
with  an  apparent  anthMrity  to  deliver  the 


bond  and' there  #itti  nothing  on  the  tkoeof 
the  bond  or  in  any  of  the  attending  circum- 
stances to  apprise  the  obligee,  who  accepted 
it,  that  there  \vas  any  secret  agreement 
which  should  preclude  the  acceptance  of  the 
bond,  the  surety  alone  is  at  fault,  and  his 
liability  will  be  enforced.  The  court  declares 
that  sflch  a  case  furnishes  an  opportune  ap- 
plication of  the  language  of  Lord  Holt  in 
Hem  v.  Nichols,  1  Salk.  289,  that,  "seeing 
somebody  must  be  a  loser  by  this  deceit,  it 
is  more  reason  that  be  that  employs  and 
puts  a  trust  and  confidence  In  the  deceiver 
should  be  a  loser,  than  a  stranger." 

[3]  The  claim  by  appellants  that  their  sig- 
natures were  obtained  by  fraud  practiced  up- 
on them  by  Prentice  is  subject  to  the  same 
infirmity  as  their  claim  that  the  note  was 
delivered  upon  a  condition  which  was  not 
performed.  Knowledge  of  the  facts  was  not 
brought  home  to  the  plaintiff.  The  note  was 
received  and  accepted  according  to  its  form  as 
a  note  executed  by  the  defendants,  and  was 
delivered  by  one  of  the  makers  under  ap- 
parently complete  authority  from  all.  By 
accepting  the  note  plaintiff  granted  an  ex- 
tension of  time  for  payment  of  a  debt  pres- 
ently due,  and  that  was  a  valuable  and  suffi- 
cient oonslderatloB. 

As  there  are  no  errors  In  the  rulings  of 
the  court  or  in  the  conduct  of  the  trial  which 
substantially  affect  the  merits  of  this  case,  a 
new  trial  was  properly  refused. 

The  order  Is  afilrmed. 

We  concur:  JAMESS,  J.;   SHAW.  J. 


HUNT  V.  GLASSELL.    (Clv.  1980.) 

(District  Court  of  Appeal,  Second  District, 
California.    June  7,  1916.) 

1.  LnJiTATroN  or  Aotioks  <8=»127(4>— Com- 
MENOXmiTT  —  Amxndkkntb  —  AOTIOIf  OR 
Note. 

An  amended  complaint,  which  corrected  the 
description  of  the  note  sued  upon  regarding  its 
maturity  and  interest  itrovfsionB,  does  not 
change  the  cause  of  action,  and  relates  back, 
so  far  as  the  statute  of  limitations  is  concern- 
ed, to  the  filing  of  the  original  complaint 

[Ed.  Note. — For  other  cases,  aee  Limitation  of 
Actions,  Cent.  Dig.  §  644;  Dec.  Dig.  «=>127(4): 
Pleading,  Cent:  Dig.  |  688:] 

2.  Pledqes    <3=344— Iktebest    of   Plbdoob— 

NOTK. 
Where  the  payee  pledged  a  note  to  secure  a 
smaller  amount  and  the  maker  subsequently 
paid  the  pledgee  and  got  possession  of  the  note, 
the  payee  retained  a  general  interest  in  the 
note  for  the  balance  above  the  amount  paid. 

[EkI.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  §1  103-107;  Dec  Dig.  <8=»44]. 

8.  Pleooes  4=»51— Actions  —  Couplaint  — 
SuFnoiBNCT  or  Ownebship  Auueoations. 
A  complaint  that  the  payee  pledged  a  note 
to  a  creditor  who  sued  both  the  maker  and 
payee,  which  suit  the  maker  settled  by  paying 
the  pledgee's  claim,  was  not  demurrable  because 
implying  that  the  payee  joined  in  the  settle- 
ment and  consented  to  the  note's  ■nrrender  to 
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tile  maker  where  it  does  not  appear  that  the 
payee  participated  in  the  settlement. 

[Ed.  Note.— For  other  cases,  see  Pledgres, 
Cent  Dig.  a  122-128;  Dec.  Dig.  «t=>61.] 

Appeal  from  Superior  'Court,  IjOB  Angeles 
Ctmnty;  Charles  Wellborn,  Judge. 

Action  by  F.  W.  Hunt  against  Andrew 
Glassell.  From  a  Judgment  sustaining  a  de- 
murrer to  his  second  amended  complaint, 
plaintiff  appeals.    Reversed  and  remanded. 

Murphey  A  Poplin,  of  Los  Angeles,  for  ap- 
pellant J.  B.  Hannon,  of  Los  Angeles,  for 
respondent 

CONRBY,  P.  J.  By  his  original  complaint 
in  this  action,  filed  on  December  IS,  1911,  the 
plaintiff,  as  successor  In  right  to  Dnquesne 
Brewing;  Company,  a  corporation,  demanded 
Judgment  upon  a  certain  promissory  note  for 
the  sum  of  $10,000,  dated  September  25,  1907, 
and  payable  one  year  after  date.  On  June  3, 
1913,  the  plaintiff  filed  an  amended  complaint 
setting  forth  a  note  of  same  date  and  amount 
as  before  and  in  like  terms,  except  that  it 
read  "ten  months  after  date"  instead  of  one 
year  after  date,  and  omitted  the  provision 
for  interest  contained  in  the  note  set  out  in 
the  original  complaint.  A  demurrer  to  the 
amended  complaint  having  been  sustained, 
the  plaintiff,  on  the  Slst  day  of  July,  1913, 
filed  bis  second  amended  complaint,  and 
therein  alleged  the  execution  of  a  note  In  the 
same  terms  as  the  note  set  out  in  the  first 
amended  complaint  The  second  amended 
complaint  states  facts  showing  that  at  the 
time  of  commencement  of  this  action  the 
plaintiff  was  unable  to  see  the  note  or  obtahi 
a  copy  thereof  and  was  obliged  to  rely  upon 
his  recollection  of  its  terms,  plaintiff  having 
seen  the  note  at  about  the  date  it  was  made ; 
alleging  also  that  there  was  but  one  $10,000 
note  made  by  defendant  to  Duquesne  Brew- 
ing Company  of  date  September  26,  1907,  and 
that  the  note  sued  on  herein,  as  shown  in  the 
second  amended  complaint.  Is  the  same  note 
sued  on  and  by  mistake  incorrectly  set  out  in 
the  original  complaint 

The  second  amended  complaint  further 
shows  that  during  the  year  1909  the  Du- 
quesne Brewing  Company  made  and  deliv- 
ered to  A.  E.  Martel  a  note  for  $2,500,  which 
note  was  afterwarfls  sold  by  Martel  to  Fi- 
delity Investment  Company,  a  corporation; 
that  when  the  $2,500  note  became  due  the 
Duquesne  Brewing  Company,  in  considera- 
tion of  forbearance  of  the  holder  of  Uiat  note, 
pledged  to  Fidelity  Investment  Company  the 
Glassell  note  of  $10,000  as  collateral  security 
for  said  Martel  note;  that  on  June  24,  1909, 
the  Fidelity  Investment  Company  commenced 
an  action  on  the  $10,000  note  against  Glassell 
and  Duquesne  Brewing  Company,  and  Glas- 
sell as  defendant  in  that  action  filed  an  an- 
swer and  the  case  was  set  down  for  trial; 
that  prior  to  any  trial  being  had  therein, 
and  on  or  about  May  10,  1910,  "said  defend- 
ant, Andrew  Glassell,  settled  the  said  cause 


of  action  by  then  and  there  paying  to  said 
plaintiff  in  said  action  alwut  the  sum  of  $2,- 
500";  tliat  said  payment  was  made  as  a  pay- 
ment on  said  $10,000  note  and  to  settle  and 
pay  all  claim  and  demand  that  Fidelity  In- 
vestment Company  had  in  or  to  said  $10,000 
note  as  security  for  the  payment  of  said  Mar- 
tel note;  that  thereupon  Fidelity  Investment 
Company,  plaintiff  in  that  action,  transferred 
and  delivered  to  Andrew  Glassell,  defendant 
therein,  both  of  said  notes  and  ever  since 
that  time  he  has  been  in  possession  and  con- 
trol of  the  same;  that  Glassell  at  and  prior 
to  the  time  he  made  said  settlement  knew 
that  said  $10,000  note  made  by  him  to  Dn- 
quesne Brewing  Company  was  held  as  collat- 
eral security  for  the  Martel  note  and  for  no 
other  purpose;  and  well  knew  that  the  only 
Interest  that  Fidelity  Investment  Company 
had  in  the  $10,000  note  was  to  the  extent  of 
$2,500,  ^vith  interest  on  said  smaller  suna; 
that  the  defendant  Glassell  received  said 
note  in  trust  for  the  Duquesne  Brewing  Com- 
pany and  has  held  the  same  in  trust  for  tlie 
use  and  benefit  of  the  Duquesne  Brewing 
Company  and  Its  assigns  ever  since  that 
time. 

On  October  6,  1909,  Duquesne  Brewing 
Company  was  adjudged  a  bankrupt  There- 
after, after  proceedings  duly  had  as  recited 
in  the  second  amended  complaint  herein,  the 
trustee  in  bankruptcy  of  the  said  bankrupt's 
estate,  duly  authorized  therefor,  sold  at  pub- 
lic auction  certain  assets  of  the  estate,  in- 
cluding said  $10,000  note  and  the  plaintiff,  F. 
W.  Hunt,  became  the  purchaser  thereof. 
That  the  sale  having  been  duly  approved  and 
confirmed,  the  trustee  assigned  and  transfer- 
red to  plaintiff  all  right,  title,  and  interest  of 
the  estate  of  Duquesne  Brewing  Company  In 
and  to  said  note.  The  plaintiff  has  demand- 
ed from  defendant  that  defendant  surrender 
possession  to  him  of  the  note,  and  also  has 
demanded  payment  of  said  note  by  defend- 
ant to  the  plaintiff,  all  of  which  has  t>een  re- 
fused. 

The  defendant  demurred  to  the  second 
amended  complaint  upon  the  grounds  that  it 
did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant,  and 
upon  the  further  ground  that  the  cause  of 
action  as  shown  upon  the  face  of  the  com- 
plaint appears  to  be  barred  by  the  provisions 
of  section  337,  Code  of  Civil  Procedure. 
That  demurrer  having  been  sustained,  Judg- 
ment was  entered  In  favor  of  the  defendant, 
and  this  appeal  is  by  the  plaintiff  from  that 
Judgment  The  appeal  is  presented  upon  the 
judgment  roll  and  a  bill  of  exceptions. 

[1]  If  the  cause  of  action  stated  In  the 
present  complaint  Is  a  new  and  totally  dif- 
ferent cause  of  action  from  that  stated  in 
the  original  complaint,  the  amendment  does 
not  relate  back  to  the  beginning  of  the  ac- 
tion so  as  to  stop  the  running  of  the  statute 
of  limitations.  Lambert  v.  McKenzle,  135  Cal. 
100,  67  Pac.  6,  is  one  of  many  decisions  de- 
claring the  rule.    But  If  the  amendment  be 
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ooe  which  merely  corrects  a  defectlTe  or  er- 
roneoos  pl«adlng  of  the  same  cause  of  ac- 
tion, the  amendment  will  relate  bacl(  to  the 
filing  of  the  original  complaint  Bedlngton 
T.  ComweU.  90  CaL  49,  27  Pac.  40;  Union 
Lumber  Co.  t.  3.  W.  Schonten  &  Co.,  26  Gal. 
App.  80,  142  Paa  910.  The  facts  contained 
In  the  present  record,  and  which  In  substance 
we  hare  stated,  are  sufficient  to  show  that  In 
this  action  the  plaintiff  at  all  times  has  been 
seeking  to  recover  Judgment  upon  one  and 
the  same  note,  and  that  there  has  been  no 
change  in  identity  of  the  subject-matter  con- 
stituting his  cause  of  action.  It  follows  that 
the  second  amended  complaint  was  not  sub- 
ject to  demurrer  under  the  claim  that  It  was 
barred  by  limitations. 

[2]  Appellant  claims  that  according  to  the 
allegations  of  his  complaint  It  Is  shown  that 
the  defendant,  well  knowing  that  Bldellty  In- 
Testment  Company  held  the  Glassell  note  In 
Its  possession  solely  as  a  pledge  securing  the 
smaller  note  which  we  have  called  the  Mar- 
tel  note,  obtained  imssesslon  of  both  notes  by 
paying  to  the  pledgee  an  amount  not  more 
than  sufficient  to  satisfy  the  pledgee's  Inter- 
est therein;  the  amount  so  paid  being  only  a 
fractional  part  of  the  Indebtedness  due  from 
him  to  the  pledgor  of  tha  larger  note.    If  the 
settlement  so  made  by  Glassell  was  with  the 
pledgee    and    under   the   circumstances    to 
which  we  have  referred,  it  must  be  that  a 
balance  remains  due  and  unsatisfied  on  the 
Glassell  note  and  that  such  balance  is  due  to 
the  plaintiff  as  successor  to  Duquesne  Brew- 
ing Company.     The  pledged  note  was  not 
property  subject  to  sale  by  the  pledgee;  he 
had  only  the  right  to  collect  it  when  due. 
ClT.  Code,  i  3006.    Under  the  circumstances 
here   appearng,   no  transaction   could   take 
place  between  Glassell  and  the  pledgee  which 
would  put  Glassell  Into  any  better  position 
with  respect  to  the  pledged  note  than  that  of 
Fidelity  Investment  Company  which  held  it  in 
pledge.     The  general  property  in  the  note 
.       still  remained  in  the  payee,  Duquesne  Brew- 
ing Company.     Cross  v.  Bureka  Lake,  etc., 
Canal  Co.,  78  CaL  302,  806,  14  Pac.  886,  2 
Am.  St  'Riesp.  806;  Cushlng  v.  Building  Asso- 
ciation, 166  CaL  731,  737,  134  Pac.  824. 
j  [3]  In  support  of  his  claim  that  the  second 

amended  complaint  does  not  state  a  cause 
of  action,  respondent's  counsel  argues  that 
the  demurrer  should  be  sustained  because  it 
is  Shown  that  the  action  cwnmenced  by  Fi- 
delity Investment  Company  was  against  the 
pledgor.  Duqutene  Brewing  Company,  as  well 
as  again«t  Glassell;  and  that  since  It  Is  al- 
leged that  after  the  answer  had  been  filed  by 
Glassell  the  defendant  "settled  the  said  cause 
of  action  by  then  and  there  paying  to  said 
plaintiff  in  said  action  about  the  sum  of  $2,- 
000,"  this  Is  sufficient  to  raise  the  inference 
that  the  settlement  was  made  with  the  pledg- 
or as  well  as  with  the  pledgee,  and  that  the 
pledgor  consented  to  the  surrender  of  the  note. 


On  examining  the  complaint  we  find  It  far- 
ther alleged  that  the  payment  by  Olassell 
was  made  as  a  payment  on  the  Duquesne 
Brewing  Company's  note  and  to  settle  and 
pay  all  claim  and  demand  that  the  pledgee 
had  therein  as  security  for  the  payment  of 
the  Martel  note.  It  is  not  made  to  appear 
that  Duquesne  Brewing  Company  liad  ap- 
peared In  the  action  or  in  any  manner  par- 
ticipated in  the  settlement  Indeed,  the  set- 
tlonent  was  made  after  the  adjudication  of 
bankruptcy.  The  court  should  not  by  a 
strained  construction  attempt  to  supply  the 
allegation  of  a  fact  not  stated  in  a  complaint 
In  order  to  hold  that  the  complaint  does  not 
state  a  cause  of  action.  Assuming  that  we 
might  give  full  effect  to  the  rule  supported 
by  authorities  dted  by  respondent  that  a 
compromise  made  with  the  consent  of  the 
pledgor  is  binding  upon  him,  and  therefore 
upon  subsequent  assignees  of  the  pledgor,  we 
think  that  such  rule  is  not  properly  appli- 
cable to  the  complaint  now  under  considera- 
tion. 

We  are  of  the  opinion  that  the  demurrer  to 
the  second  amended  complaint  in  this  action 
should  be.  overruled,  and  for  that  reason  the 
Judgment  is  reversed,  with  directions  to  ths 
court  below  to  proceed  accordingly. 

We  concur:    JAMBS,  J.;  SHAW,  3. 


PEOPLE  V.  COLLIS.*   (Cr.  844.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   June  6,  1916.    Rehearing  Denied 
by  Supreme  Court  Aug.  3,  1916.) 

1.  Cbiuirai.  Law   «=»300  —  Abkaiqnkbrt — 
Plea  of  Not  Guilty— Bbtect. 

The  plea  of  "not  guilty"  to  a  criminal  diaree 
admits  of  any  defense  which  the  facts  justiiy 
except  former  jeopardy,  acquittal,  or  convic- 
tion, bo  that  defendant,  to  avail  himself  of  in- 
toxicated condition  at  time  of  offense,  need  not 
specially  plead  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  684-^86;  Dec  Dig.  «s> 
300.] 

2.  OKnfiKAL  Law  4=»814(10)— Inbtbuohohs 
—Intoxication. 

Where  defendant  himself  brought  out  the 
fact  of  hla  intoxication  at  the  time  of  the  of- 
fense, instructions  as  to  effect  of  intozicatloB 
on  responsibility  for  the  crime  are  applicable, 
regardless  of  the  motive  with  which  such  fact 
was  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1821,  1979,  1981 ;  Dec.  Dig. 
«=»Al4(10).] 

3.  Cbikihax  Law  4s>761(12)— iNsnuoTions 
— Invading  Pbovinoe  or  Jubt. 

Instructions  that  the  jury  might  consider 
that  accused  was  intoxicated  at  the  time  in  de- 
termining the  purpose  with  which  he  committed 
the  act,  and  that  when  a  crime  is  committed  by 
one  in  a  fit  of  intoxication  he  cannot  avail  him- 
self of  his  own  vice,  are  not  objectionable  as 
invading  the  province  of  the  jury  by  assuming 
that  accused  committed  the  crime,  but  are  a 
mere  abstract  statement  of  principle,  especially 
where  the  jury  was  instructed  that  it  was  ex- 
clusive judge  of  credibility   of  witnesses   and 
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probatire  value  of  testimony,  and  tbat  the  de- 
fendant was  presumed  to  'be  innocent,  and  that 
they  must  be  convinced  of  his  guilt  to  a  moral 
certainty  before  they  could  convict. 

[Ed.  Note.— For  other  casea,  ae«  Criminal 
Law,  Cent  Dig.  f}  1731,  1757;  Dec.  Di«.  «»=» 
761(12).] 

4.  CKnnNAi.  Law  «=s>761(12)— Instbuotions 

—Invading  Pbovinck  qi'  Jukt. 
Although  the  onljr  evidence  connecting  ac- 
cused with  the  homicide  tended  to  show  that  it 
was  deliberate,  wanton,  and  wltiiout  provoca- 
tion, where  there  was  evidence  that  he  was  in- 
toxicated at  the  time,  verdict  of  guilty  of  man- 
slaughter did  not  show  the  connecting  evidence 
to  have  been  disregarded,  so  as  to  indicate  er- 
ror in  instructions,  attadced  as  assuming  that 
accused  committed  the  homicide. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1731,  1757;  Dee.  Dig.  «=» 
761(12).] 

Appeal  from  Superior  Court,  Marlpoaa 
County;  J.  J.  Trabucoo,  Judge. 

Henry  Nan  ColUs  was  convicted  of  man- 
slaugliter  and  from  the  Judgment  and  order 
denying  new  trial,  he  appeals.    Affirmed. 

Jobn  A.  Wall,  of  Mariposa,  L.  J.  Schlno, 
of  Merced,  and  B.  S.  Wilson,  of  San  Fran- 
dao*.  for  appellant  TT.  S.  Webb,  Atty.  Qen., 
and  3.  Charles  Jones,  Dep.  Atty.  Oen.,  for 
the  People. 

HART,  J;  The  def«)dant  was  convicted 
of  the  crime  of  manslaughter  under  an  in- 
formation charging  him  with  the  crime  of 
murder,  and  appeals  to  this  court  from  the 
judgment  of  conviction  and  the  order  de- 
nying him  a  new  trial. 

The  homicide  occurred  at  a  mining  camp 
In  Hxmter's  Valley,  Mariposa  county,  on  the 
5th  day  of  November,  1915.  The  victim 'of 
the  tragedy,  Thomas  B.  Lynn,  and  one  Wil- 
liam Thornton,  a  resident  of  CSiowchllla,  Ma- 
dera county,  were  the  Joint  owners  of  cer- 
tain mines  located  In  Hunter's  Valley.  The 
defendant  was  employed  by  them  at  said 
mines,  and  worked  for  them  on  a  percentage 
basis.  Thornton  had  not  been  at  the  mining 
camp  for  some  five  weeks  prior  to  the  date 
of  the  homicide,  he  having  been  ill  during 
that  period  at  his  home  In  Chowchllla.  On 
the  4th  day  of  November,  however,  he  put  In 
an  appearance  at  the  camp.  He,  the  defend- 
ant and'  the  deceased  were  the  only  persons 
present  at  the  time  of  the  shooting.  Thorn- 
ton claimed  to  have  seen  the  defendant  shoot 
Lynn,  and  from  his  testimony,  as  given  at 
the  trial  on  behalf  of  the  people,  the  follow- 
ing facts  relative  to  the  homicide  are 
gleaned: 

Upon  arriving  at  the  camp  on  the  morning 
of  the  4th  of  November,  Thornton  observed 
that  Lynn  and  the  defendant  had  been  drink- 
ing heavily.  He  further  discovered  that 
there  were  not  sufficient  provisions  in  the 
house  for  their  then  present  purposes,  and 
thereupon  proposed  to  the  defendant  that 
they  (defendant  and  himself)  go  to  Pleasant 
Valley  and  Jasper  Point,  in  said  county,  and 


at  those  places  purchase  groceries  and  such 
other  articles  as  were  then  needed  at  the 
camp.  The  defendant  agreed  to  this,  and 
the  two  accordingly  left  the  camp  togeth- 
er for  the  places  above  named,  one  carrying 
a  rifle  and  the  other  a  shotgun  with  which 
they  might  kill  any  game  which  they  might 
run  across.  On  the  way  to  those  points  the 
defendant  told  the  witness  of  trouble  he  had 
had  with  the  deceased.  He  said  to  Thornton 
that  the  deceased  had  annoyed  him  greatly 
in  his  (deceased's)  talk  on  socialism,  with 
which  subject  the  latter  appears  to  have 
been  obsessed,  and  that  he  (defendant) 
"thought  two  or  three  times  that  he  would 
have  to  kill  him."  The  two  finally  arrived 
at  Pleasant  Valley,  and  Thornton,  having 
purchased  some  supplies,  which  included  foor 
quart  bottles  of  whisky,  started  on  his  re- 
turn to  the  camp,  accompanied  by  the  de- 
fendant Upon  their  arrival  at  the  camp, 
they  and  the  deceased  and  one  James  Toung, 
who  had  called  at  the  camp,  proceeded  to 
drink  the  liquor,  with  the  result  that  all  of 
them  became  more  or  Hess  intoxicated,  the 
defendant  getting  so  drunk  that  by  12  or  1 
o'clock  he  was  required  to  take  to  his  bed. 
Thornton,  however,  .had  previously  gone  to 
1>ed,  and  testified  that,  while  in  bed,  and  be- 
fore the  defendant  bad  retired,  he  heard  a 
heated  argiunent  going  on  between  the  lat- 
ter and  the  deceased. 

On  the  5th  day  of  November,  the  deceased 
arose  quite  early  and  went  to  Jasper  Point, 
a  distance  of  three  miles  from  the  camp,  for 
the  purpose  of  getting  mall.  He  returned  at 
about  8  o'clock  in  the  morning,  but  later  In 
the  day  again  went  to  Jasper.  In  the  mean- 
time, the  defendant  remained  at  the  camp 
apd  in  his  bed,  being  greatly  under  the  influ- 
ence of  liquor. 

The  deceased  returned  to  the  camp  frona 
his  second  trip  to  Jasper  at  between  the 
hours  of  6  and  6  p.  m.  At  this  time,  Thorn- 
ton was  sitting  on  a  chair  on  the  outside  of 
the  house  and  about  15  feet  to  the  left  of  the 
front  door  of  the  house.  The  defendant, 
with  no  other  clothing  on  but  his  shirt,  sud- 
denly appeared  at  the  door  and  inquired,. 
'"Where  is  Lynn?"  to  which  Thornton  re- 
plied, "There  he  comes  from  Jasper,"  where- 
upon the  defendant  exclaimed,  "I  am  going 
to  shoot  him."  Immedlatdy  following  tbe 
threat  the  defendant  raised  and  aimed  a  gun 
at  Lynn  and  fired.  Lynn  made  a  loud  excla- 
mation, and  said  to  the  defendant:  "Happy, 
Happy  [the  defendant  was  famiUarly  luiown 
as  and  called  "Happy"]  don't  uioot  no 
more;  you  have  hit  me."  Thornton  sprang 
from  his  chair,  and  said,  addressing  the  de- 
fendant, "What  do  you  mean,  Happy?"  to 
which  the  latter  rejoined,  addressing  Thorn- 
ton, "Xou  s ^n  of  a  b ^h,  I  will  shoot 

you."  The  defendant,  who  was  still  at  the 
door  and  a  little  Inside  the  house,  then 
brought  his  weapon  around  as  if  to  fire  an- 
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otber  abot  Thornton  started  to  get  out  of 
range,  and  had  taken  only  a  few  steps  when 
the  gun  -was  again  discharged.  "I  would 
like  to  say  that  before  that,"  testified  Thorn- 
ton, "I  heard  the  sh^  hit  the  floor  inside 
the  house,  so  I  knew  the  gun  was  loaded,  so 
I  beat  It.  I  do  not  suppose  I  got  over  60 
yards  until  the  gun  went  off  the  third  time. 
I  did  not  stop  any  more.  I  did  not  see  any 
more  tlian  the  first  shot  The  second  and 
third  shots  I  did  not  see.  *  *  *  I  fell 
Just  as  it  went  off  the  third  time.    I  kept  on. 

1  thought  I  would  go  and  have  him  arrest- 
ed. I  heard  a  Toice  singing  over  on  the 
road.  I  went  across  the  mountain  and  kept 
hollering  for  him,  and  be  did  not  answer 
me."  Upon  reaching  the  road,  Thornton  met 
a  gentleman  named  WlUiams,  to  whom  he 
imparted  information  of  the  shooting,  and 
requested  him  to  go  to  a  store  near  by  and 
telephone  for  the  sheriff  or  constable.  The 
constable  at  Horuitoa,  in  said  county,  was 
finally-  reached  and  apprised  of  the  shooting, 
and,  accompanied  by  two  or  three  otber 
persona.  Immediately  started  for  the  scene  of 
the  shooting,  arriving  there  late  at  night. 
They  found  the  dead  body  of  tbe  deceased 
lying  on  the  ground  a  short  distance  from 
the  point  where  he  stood  when  shot,  there 
being  physical  evidence  that  the  body  bad 
been  dragged  from  the  one  point  to  the  other. 

After  their  arrival  at  the  camp  and  before 
the  defendant  was  aware  of  their  presence 
there,  the  constable  and  his  party  saw  tbe 
defendant  leave  the  house  and  go  to  the 
spot  where  lay  the  body  of  Lynn,  and,  by  tbe 
aid  of  a  lighted  match  or  a  light  otherwise 
produced,  apparently  view  or  look  at  tbe 
body.  He  was  beard  at  this  time  to  say, 
speaking  to  a  dog  which  was  with  him  and 
barking:   "Show  me,  show  me  Thornton.    I 

am  gotDg  to  kill  the  s n  of  a  b ^h." 

The  d^endant  was  later  arrested  and  posi- 
tively denied,  as  be  did  at  the  trial,  shooting 
Lynn  or  knowing  by  whom  he  was  shot 

An  inqnest  held  by  the  coroner  of  tbe  coun- 
ty into  the  canse  of  tbe  death  of  Lynn  de- 
veloped that  death  had  been  produced  by 
gunshot  wotinds.  One  of  tbe  bullets  "entered 
the  right  chest  6%  inches  from  the  shoulder, 
2%  Inches  from  the  center  of  the  chest,  and 
came  out  10  Inches  from  the  top  of  the  left 
sboidder,  and  6  Inches  to  the  left  of  tbe 
q>iiial  column,  the  center  of  tbe  back."  An- 
other ballet  entered  the  left  thigh  10  Indies 
from  the  cMiter  of  the  knee  cap  and  came  out 

2  inches  below  where  it  entered. 

There  la^  as  will  later  be  perceived,  no  Just 
ground  for  a  serious  claim  that  the  verdict 
is  devoid  of  sufficient  support  Indeed,  since 
the  evidence  upon  its  face  is  by  no  means 
improbable,  there  exists  no  ground  for  the 
support  of  6n<di  a  claim. 

Tbe  theory  of  the  defense  at  the  trial  was 
that  Thornton  and  not-  the  defendant  commit- 
ted tbe  crime.  There  was  an  attempt  at  sus- 
taining tbat  theory,  and.  It  may  be  added. 


a  few  circumstances  presented  which  might 
well  be  regarded  as  tending  to  support  It 
But  the  Jury  did  not  accept  that  theory,  evi- 
dently being  convinced  tbat  Thornton's  ver- 
sion of  the  homicide  was  true.  Tbe  verdict, 
upon  the  record  as  presented  before  us,  ia 
final  and  conclusive  upon  this  court 

[1, 2]  It  is  claimed,  however,  tbat  the  court 
committed  prejudicial  error  by  the  giving 
of  the  following  Instructions: 

"No  act  committed  bj;  a  person  while  in  a 
state  of  voluntary  intoxication  is  less  criminal 
by  reason  of  his  having  been  in  tbat  condition, 
but,  whenever  the  actual  existence,  of  any  par- 
ticular purpose,  motive,  or  inteu^  is  a  neces- 
sary element  to  constitute  any  particular  species 
or  degree  of  time,  the  jury  may  talte  into  con- 
sideration the  fact  that  the  accused  loat  iniowi- 
eated  at  the  time,  «n  determining  the  purpose, 
motive  or  intent  loith  which  he  committed  the 
act. 

"It  is  a  well-settled  rule  that  drunkenness  is 
no  excuse  for  crime.  Insanity  produced  by  in- 
toxication does  not  destroy  responsibility  when 
the  party,  when  sane  and  responsible,  made  aim- 
Self  voluntarily  intoxicated;  and  drunkenness 
forms  no  defense  whatever  to  the  fact  of  guilt 
for  when  a  orime  is  committed  by  a  party  while 
in  a  fit  of  intoxication,  the  law  will  not  allow 
him  to  avail  himself  of  his  own  gross  vice  and 
misconduct  to  shelter  himself  from  the  legal 
conseqnences  of  such  crime.  Such  evidence  can 
only  be  considered  by  the  jury  for  the  purpose 
of  determining  the  degree  of  crime,  and  for  that 
purpose  it  must  be  received  with  great  caution." 

The  above  Instructions  were  based  upon, 
and  tbe  first  substantially  In,  the  language 
of  section  22  of  tbe  Penal  Code. 

It  is  contended:  (1)  Tbat  Instructions  upon 
Intoxication  are  wholly  inapplicable  to  this 
case,  since  (so  it  is  claimed)  tbe  defendant's 
condition  for  sobriety  or  inebriety  on  the 
occasslon  and  at  the  time  of  the  shooting  was 
only  Incidently  brought  into  the  case,  and 
not  for  tbe  purpose  of  mitigating  the  offense 
or  reducing  the  crime  to  tbe  lesser  degree  or 
grade  thereof  or  of  acquitting  tbe  accused; 
(2)  tbat  tbe  Instructions  trespassed  upon  the 
domain  of  fact.  In  that  they  In  effect  declar- 
ed tbat  tbe  defendant  committed  tbe  act  of 
killing  the  deceased.  The  objections  thus 
urged  against  the  instructions  are  untenable. 

Tbe  argument  in  support  of  tbe  first  of 
the  propositions  above  stated  appears  to  be 
based  upon  the  theory  that  the  plea  of  "not 
guilty"  interposed  by  the  defendant  to  the 
information  limited  the  defense  to  the  sole 
question  whether  the  defendant  actually 
committed  the  act  of  destroying  the  life  of 
Lynn,  and  that  to  have  warranted  proof  of 
tbe  intoxicated  ccnditlon  of  the  defendant  at 
the  time  of  the  homicide.  It  was  necessary 
to  set  that  fact  up  by  way  of  a  special  plea. 
This,  we  say,  seems  to  be  the  theory  of  the 
argument  or,  at  any  rate,  is  the  necessary 
effect  thereof.  Of  course,  there  is  absolutely 
no  basis  in  law  for  any  such  notion.  The 
plea  of  "not  guilty"  to  a  criminal  charge  ad- 
mits of  any  defense  wbldi  tbe  facts  Justify, 
except  those  of  once  in  Jeopardy  and  former 
acquittal  or  conviction.  Belf-d^enae,  the 
plea  of  Insanity  or  the  plea  tbat  the  accused 
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was  not  KoIIty  of  any  connection  whatever 
with  the  commission  of  the  crime  may  be 
introdnced  under  the  general  plea  of  "not 
gouty." 

That  the  Instmctlons  were  applicable  to 
the  case  at  bar,  we  think  the  record  clearly 
and  unquestionably  shows.  Counsel  for  the 
defendant  themselves  brought  out  the  fact  of 
the  defendant's  Intoxicated  condition  on  the 
occasion  and  at  the  time  of  the  homicide. 
They  brought  out  that  fact,  not  only  by  and 
through  the  defendant  himself,  by  questions 
directly  propounded  to  him  and  addressed  to 
that  subject,  but  also  by  and  through  the 
witness  Young,  who  testified  on  behalf  of  the 
defendant.  What  their  special  motive  or 
purpose  was  In  proving  the  fact  It  Is  not  ma- 
terial to  Inquire  or  necessary  to  ascertain. 
The  fact  remains  that  they  did  Introduce 
.  proof  that  the  defendant  was  greatly  under 
the  Influence  of  Intoxicating  liquor  at  the 
time  of  the  homicide,  and  therefore  the  in- 
structions complained  of  and  the  principle 
therein  announced  were  peculiarly  applicable 
to  the  case  and  most  properly  ^ven  to  the 
Jury. 

[3]  The  second  ground  of  objection  to  the 
Instructions  arises  from  the  language  thereof 
which  we  have  put  In  Italics.  By  that  lan- 
guage. It  Is  claimed,  as  above  stated,  that  the 
court  Invaded  the  function  committed  by  the 
Constitution  exclusively  to  the  Jury,  in  that 
it  involved  an  instruction  upon  a  question  of 
fact,  and  virtually  said  to  the  Jury  that  the 
defendant  committed  the  crime  charged  in 
the  information.  But  the  instructions  are 
not  reasonably  susceptible  of  the  construc- 
tion so  given  them,  and  are  therefore  not  ob- 
noxious to  the  objection  to  which  they  would 
be  amenable  were  that  construction  maintain- 
able. 

The  instructions,  as  only  a  cursory  exami- 
nation of  them  will  readily  attest,  merely  In- 
volve a  statement  In  abstract  form  or  in  a 
general  way  of  the  rule  as  to  the  drunken- 
ness of  one  charged  with  the  commission  of 
a  crime  at  the  time  of  the  commission  there- 
of, as  it  is  laid  down  by  section  22  of  the 
Penal  Code,  supra.  They,  In  other  words, 
only  abstractly  declare  what  the  rule  of  law 
is  npon  the  satisfactory  proof  of  facts  of  an 
indicated  nature.  Nowhere  therein  Is  It  de- 
clared that  the  facts  to  which  the  instruc- 
tions would  be  pertinent  were  proved,  nor  do 
they  directly  refer  to  the  accused  or  intimate 
that  he  committed  the  crime  charged. 

Instmctlons  based  upon  said  section  of  the 
Penal  Code  have  often  been  given  in  lan- 
guage substantially,  if  not  precisely,  the 
same  as  that  in  which  the  challenged  Instruc- 
tions are  framed,  and  have  been  uniformly 
approved  by  the  higher  courts.  Indeed,  we 
are  not  able  to  perceive  how  the  rule  could 
be  stated  intelligently  in  materially  different 
language.  Nor  can  we  understand  how  the 
Jury,  in  view  of  the  other  instructlona  read 


to  them,  ooald  have  obtained  such  a  concep- 
tion of  the  meaning  of  the  instructions  as 
counsel's  construction  of  them  would  give  to 
them.  The  Jury  must  be  assumed  to  have 
been  comi>osed  of  men  of  good  common  sense, 
and  that  they  mast  have  fully  and  clearly 
understood  the  duty  resting  upon  them  from 
the  Instmctlons  which,  in  plain  and  unmis- 
takable language,  told  them  that  they  were 
the  sole  and  exclusive  Judges  of  the  credibil- 
ity of  the  witnesses  and  the  effect  and  proba- 
tive value  of  the  testimony,  that  a  defendant 
was  at  all  times  and  until  a  verdict  was 
reached  to  be  presumed  to  be  golltless  of  the 
crime  charged  or  of  any  crime,  or  degree  of 
crime,  therein  involved,  and  that  a  verdict  of 
conviction  would  be  Justified  only  after  they 
were  convinced  from  the  evidence  to  a  moral 
certainty  and  beyond  all  reasonable  doubt  of 
the  defendant's  guilt  Surely,  with  the  law 
as  thus  stated  before  them,  the  Jury  could 
not  have  understood  the  Instmctlons  on  in- 
toxication as  Involving  a  statement  by  the 
court  that  the  defendant  had  committed  the 
crime  charged  or  the  act  of  slaying  the  de- 
ceased. 

[4]  Counsel  say  that  the  verdict  demon- 
strates that  Thornton's  testimony  was  dis- 
credited and,  indeed,  wholly  disregarded  by 
the  Jury,  and  that  therefore  the  defendant 
probably  would  not  have  been  convicted  bat 
for  the  Instructions  given.  The  argument  is 
that  Thornton's  was  the  only  testimony  pre- 
sented in  the  case  tending  In  the  slightest 
measure  to  connect  the  defendant  with  the 
commission  of  the  crime ;  tliat  it  showed  the 
killing  to  have  been  deliberate,  wanton,  and 
without  cause  or  provocation;  that.  If  true 
and  believed,  the  testimony  warranted  no  oth- 
er verdict  than  that  of  murder  of  the  first 
degree.  The  argument,  in  Its  application  to 
the  instant  case,  is  wholly  destitute  of  force 
or  merit  As  shown,  there  was  evidence  of 
the  intoxicated  condition  of  the  accused  at 
the  time  the  homicide  was  committed.  The 
Jury  could  therefore  have  consistently  be- 
lieved the  story  of  Thornton  In  its  entirety, 
and  at  the  same  time,  under  the  instructions 
complained  of  here  and  the  evidence  address- 
ed to  the  Intoxicated  condition  of  the  de- 
fendant have  justly  concluded  that  the  ver- 
dict reached  and  returned  by  them  was  tixe 
proper  one.  Indeed,  inasmuch  as  there  was 
no  other  evidence  than  Thornton's  testimony 
tending  in  any  degree  whatever  to  establisli 
the  defendant's  guilt  we  may  properly  as- 
sume that  the  Jury  believed  Thornton,  and 
would  have  found  the  accused  guilty  of  one 
of  the  degrees  of  the  higher  offense  bat  for 
the  instructions  here  challenged. 

There  are  no  other  points  presented  in  the 
case. 

The  Judgment  and  the  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  ELLIS035I, 
Judge,  pro  tern. 
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POOR  ▼.  W.  P.  FDLLBR  ft  00.    (Qy.  1821) 

(District  Court  of  Appeal.  First  District,  Cali- 
fornia.    Jane  S,  1916.) 

1.  MaSIXB    AlfD    SXBTANT   «=>258(17)— NxOLI- 
SKRCB— PLKAOIKQ. 

!%•  complaint  allenng  that  defendant  neg- 
lifantly  directed  plaintifl  to  work  at  a  place  or 
with  an  appliance  not  safe,  by  implication,  and 
saffidently  alleges  defendant  anew  of  the  dan- 
ger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semmt,  Gent.  Di«.  |  8S2;  Dee.  Dig.  «S9 
2S8(17)J 

2.  Pxkjldxkg  «=9204(3).-OBnaBAL  Dbicosbbb. 
A  eonnt  aa  a  whole,  on  at  least  one  ground 

of  negligence,  stating  sufficient  facts,  is  good 
against  a  general  demurrer,  thongh  insnffiaeut 
on  another  ground  attempted  to  be  set  up. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
C«it.  Die.  H  486,  487;   Dee.  Dig.  «=3204(8).] 

8.  APVKAI.  AMD   EsaoB  <=Pl062(2)— H*BMT.BflB 

KasoB— Ruunas  on  Evidencb. 
Overraling  objection  to  question  calling  for 
opinion  waa  harmless  where  the  answer  was 
not  open  to  construction  of  giving  the  cause  of 
the  atandent  other  than  clearly  shown  to  be 
witness'  theory  by  his  answer  to  another  ques- 
tion free  from  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4172;  Dec.  Dig.  4=» 
VXatZ) ;    Eminent  Domain,  Cent.  Dig.  f  810.] 

4,  Uasrb  and  Sbbtaht  4=>267(1)— Injt7bt— 

EtiDBRCB— iMKXDtATB  SVBBOUNDINOB. 

Description  of  the  immediate  surroundings 
of  the  i^ce  is  admissible  in  a  servant's  action 
for  injury  from  being  put  at  worlc  at  an  inse- 
cure chute. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  909;  Dec.  Dig.  «=» 
267(1).] 

B.  MAraxB  AKD  Sebtant  «=>270(4)— Irjubt 

TO  Skbyaut  —  Etioenob  —  CoNDinon  of 

PtACs— Bbfobe  and  Avteb  Accident. 

Evidence  of  the  condition  of  the  place  where 

jdaintifC  was  injured  within  a  reasonable  time 

before  or  after  the  accident  is  admissible   to 

show  ita  condition  at  the  time  of  the  injury. 

[E<d.  Note.— For  other  cases,  see  Master  and 
Servant.  Ceat.  Dig.  SS  916,  917;  Dec.  Dig.  «a> 
270(4).J 

6.  Appsal  aud   Bbbob  4=>1033(6)— Ixtizeo 
Ebbob. 

Defendant  cannot  complain  of  inconsisten- 
cy in  instmctloBa  arising  from  the  giving,  at 
A  rcqneat,  of  an  instmction  too  favorable  to  it 
[Sd.  Note. — For  other  cases,  see  Appeal  and 
Brtor.  Cent  Dig.  f  4066 ;  Dec.  Dig.  «=9l033(6) : 
Trial,  Cent  Dig.  1587.] 

7.  TBIAL      «=a236(2)  —  Il(8TBTTCn0N8  —  CbXD- 

ramnr. 
The  requested  instmction,  that  a  witness 
I        false  in  any  part  of  his  testimony  is  to  be  dis- 
trusted in  the  remainder,  while  conforming  to 
Q>de  CIt.  Proe.  f  2061,  subd.  8,  is  not  a  com- 
!         plete  ezpoaitlon  of  the   law,   omitting  the  es- 
I        sential  elements  of  wlllfnlness  and  materiality. 
(Ed.  Note^— For  other  cases,  see  Trial.  Cent 
Dig.  i  532;    Dec.  Dig.  «=9286(2).] 

8.  Affbal   and    Ebbob   iSs^lOeid)  —  Habm- 

1X88  E^BBOB— INBTBUCTIONB. 

Giving  or  refusing  the  instruction  as  to  dis- 
trusting a  witness  ffOse  in  one  part  of  hia  tes- 
timony, unless  injury  is  shown,  ia  not  preju- 
dicial error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4219;  I>ecDig.<8=9l064(l); 
Trial,  Cent  Dig.  f  476.] 


Appeal  from  Superior  Conrt,  San  Mateo 
County ;  Geo.  H.  Buck,  Judge. 

Action  by  Frank  H.  Poor  against  W.  P. 
Fuller  ft  Go.  From  an  adverse  judgment  and 
order,  defendant  appeals.    AiBrmed. 

LUlenthal,  McKlnstry  ft  Raymond,  of 
San  Francisco,  for  appellant  John  D.  WU- 
lard,  John  W.  Coleberd,  and  Gilbert  D.  Fer- 
rell,  all  of  San  Francisco,  for  respondent 

PER  CURIAM.  This  la  an  appeal  by  the 
defendant  from  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for 
a  new  trial,  In  an  action  for  personal  in- 
juries. 

The  injuries  to  plaintiff  for  which  damages 
are  sought  to  be  recovered  were  caused,  It  Is 
alleged,  by  his  being,  through  the  negligence 
of  the  defendant,  hit  on  the  back  of  the  left 
hand  by  a  large  box  falling  from  a  wooden 
cbutti  'Which  ran  from  the  second  to  the  first 
floor  of  defendant's  warehouse,  while  the 
plaintiff  was  standing  at  the  foot  of  the  chute 
catching  boxes  aa  they  descended  thereon. 
The  complaint  la  in  two  counts.  The  theory  of 
the  first  count  'Is  that  the  wooden  chute  de- 
scribed in  the  complaint  was  an  unsafe  and 
insecure  appliance  with  which  to  do  the  work 
to  which  plaintiff  was  assigned.  It  is  alleged 
that  the  defendant  negligently  and  without 
due  or  any  care  for  the  safety  of  the  plain- 
tifl did  place  and  maintain  a  certain  wooden 
chute  in  an  unsafe  and  Insecure  position  dan- 
gerous to  the  life,  body,  and  limbs  of  plain- 
tiff, in  falling  to  secure  or  fasten  in  any  man- 
ner the  chute  to  any  thing  or  object,  or  to 
make  it  stable  or  stationary  in  its  poslti<» ; 
that  the  defendant  caused  another  of  its  em- 
ployes, one  Bergmann,  to  work  on  the  second 
floor  of  said  warehouse  at  the  upper  end  ot 
Bald  Chnte,  and  there  to  place  heavy  wooden 
boxes  in  and  upon  said  chute,  and  send 
said  boxes  rapidly  down  said  chute  to  the 
first  floor  of  said  warehouse  toward  the 
place  where  plaintiff  was  working,  which  said 
Bergmann  carelessly  and  negligently  and 
without  due  or  any  care  for  the  aafMy  ot 
plaintiff  then  and  there  did;  that  plaintiff 
was,  while  so  employed  by  defendant,  negli- 
gently and  without  any  care  for  the  safety 
of  plaintiff,  ordered  and  directed  to  take  a 
place  and  position  near  the  lower  end  of  said 
chute,  and  there  to  work  and  receive  and 
remove  from  said  chute  the  heavy  wood  boxes 
sent  down  said  chute,  which  said  plaintiff 
then  and  there  proceeded  to  do.  Then  the 
complaint  alleges  that  while  one  of  said  box- 
es was  descending,  the  chnte  shifted  from 
its  position,  and  caused  the  box  to  be  deflect- 
ed from  the  chute  in  snch  a  way  that  it  fell 
upon  and  struck  with  great  force  the  hand  of 
the  plaintiff,  inflicting  the  injuries  upon 
and  damaging  the  plaintiff  in  the  manner 
and  in  the  sum  set  forth  and  demanded  in 
the  complaint. 
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The  second  cpont  of  the  complaint  sets 
fprtb  by  reference  all  tbe  allegations  of  the 
first  count,  and  adds  an  allegation  to  the  ef- 
fect that  while  tbe  box  was  sliding  down  the 
chute  and  after  the  chute  had  slipped  from 
its  position  said  Bergmann  tool:  bold  of  and 
moved  the  chute,  thereby  causing  the  said 
box  to  suddenly  change  the  course  of  its  mo- 
tion and  to  be  diverted  and  deflected  from 
the  chute  in  such  a  way  that  it  fell  upon  the 
plaintiff  and  caused  the  injuries  complain- 
ed of. 

[1]  There  Is  no  merit  in  the  defendant's 
first  point  that  tbe  general  demurrer  to  tbe 
first  count  should  have  been  sustained  for 
the  reason  tbat  the  complaint  does  not  allege 
"directly  or  by  implication  that  the  defend- 
ant, the  employer,  knew  or  ought  to  have 
known  of  tbe  alleged  defects."  Tbe>  com- 
plaint, as  we  have  seen,  alleges  that  the  de- 
fendant negligently  and  carelessly  and  with- 
out due  care  directed  the  plaintifT  to  work 
at  a  place  or  with  an  appliance  which  was 
not  safe.  Tbe  defendant  could  not  have 
been  negligent  or  careless  in  the  respects 
indicated  in  the  complaint,  unless  it  knew, 
or  with  tbe  exercise  of  reasonable  diligence 
should  have  known,  of  the  defects  of  tbe 
place  assigned  to  the  plaintiff  to  work. 
Hence  it  follows  that  the  complaint,  at  least 
by  implication,  alleges  that  the  defendant  had 
knowledge  of  the  dangerous  character  of  the 
place  in  which  the  plaintiff  was  directed  to 
Work. 

In  the  case  of  Indianapolis  Southern  R.  Co. 
v.  Wall,  64  Ind.  App.  43,  101  N.  B.  680,  4  N. 
O.  G;  A.  532,  it  is  held  tbat: 

In  an  action  to  recover  for  injuries  alleged 
to  have  been  received  through  defendant's  neg- 
ligence in  suddenly  starting  its  train  as  plain- 
tiff was  boarding  it,  it  is  not  necessary  that  the 
complaint  allege  tbat  defendant  failed  to  stop 
its  train  a  reasonable  length  of  time  to  permit 
plaintiff  to  board  it  safely,  nor  tbat  defendant 
knew  that  plaintiff  was  attempting  to  board  its 
train  when  it  started  it.  The  allegation  that 
the  train  was  negligently  started  while  plaintiff 
was  ■  boarding  is  sufficient,  and  will  permit  of 
proof  of  tbe  reasonableness  of  the  length  of  the 
stop,  and  of  defendant's  knowledge  tbat  plaintiff 
was  attempting  to  board  the  tram  and  that  de- 
fendant negligently  started  the  train  while  he 
was  attempting  to  board  it. 

See,  also,  Chicago  &  I.  H.  Co.  v.  Hines,  132 
m.  161,  23  N.  E.  1021,  22  Am.  St  Rep.  515; 
Ueland  v.  Chehalis  Lumber  Co.,  68  Wash. 
©2,  123  Pac.  1086;  sinith  v.  Buttner,  90  Cal. 
95,  100,  27  Pac.  29;  Cunningham  v.  Los 
Angeles  Ry.  Co.,  115  Cal.  5,61,  47  Pac.  452J 
Pigeon  V.  W.  P.  Fuller  &  Co.,  156  Cal.  691, 
105  Pac.  976;  26  Cyc.  1144;  Alexander  ▼. 
Central  Lumber  Sc  Mill  Co.,  104  CaL  532,  38 
Pac.  411. 

12]  Referring  to  the  second  point,  apparent- 
ly H  was  the  theory  of  the  plaintiff,  as  dis- 
closed fn  this  count) 'that  the  injury  may 
have  be4n  caused  by  the  act  of  Bergmann  in 
moving  the  chute  after  it  had  shifted  from 
its  original  position  and  while  the  box  wblcb 
bit  plaintiff's  hand  was  descending  the'ciiute; 
but  it  la  not  alleged  that  that  act  of  Berg- 


mann was  negligently  done-,  and  tot  tbat  rea- 
son the  defendant  asserts  that  tbe  second 
count  fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  therefore 
tbe  general  demurrer  thereto  should  have 
been  sustained. 

We  think  not  If  this  count  was  based 
solely  on  tbe  alleged  act  of  Bergmann  in 
moving  the  chute,  It  may  be  that  this  count 
of  the  complaint  would  be  deficient  in  the 
respect  claimed;  but  as  we  have  seen,  this 
count  embraces  all  tbe  allegations  of  the  first, 
the  allegations  of  which  as  to  negligence  we 
have  already  set  forth.  Hence  it  Is  dear 
tbat  tbe  second  count  as  a  whole  upon  at 
least  one  ground  states  sufficient  facts,  and 
was  proof  against  the  general  demurrer. 
Hough  V.  Grant's  Pass  Power  Co.,  41  Or.  631, 
69  Pac.  666 ;  Jones  v.  Iverson,  131  CaL  101, 
63  Pac.  136. 

[S]  Over  the  objection  of  the  defendant  the 
plaintiff  was  permitted  to  answer  the  ques- 
tion: "What,  in  your  opinion,  caused  the  box 
to  fly  off  the  chute  and  fall  •  •  *  on. 
July  1,  19127"  Tbe  question  doubtless  call- 
ed for  the  opinion  of  the  witness,  but  it  waa 
not  objected  to  upon  that  ground,  nor  did  the 
witness  In  answering  it  give  bis  opinion,  but 
testtfied  to  a  fact  for  he  replied,  "Tbe  chute 
slipped  and  the  box  fell  onto  the  step."  Tbe 
next  question  also  called  for  an  opinion,  and 
it  was  objected  to  on  that  ground.  Tbe  ques- 
tion was:  "What  caused  tbe  chute  to  slip 
and  shift  on  that  occasion?"  And  tbe  wit- 
ness answered,  "The  dropping  of  the  cases  on- 
to the  chute."  If  it  appeared  from  this  an- 
swer that  tbe  shifting  of  tbe  cbnte  came 
about  from  the  manner  In  wblcb  the  boxes 
were  dropped  into  it,  it  might  perhaps  be 
said  tbat  an  error  of  some  little  prejudice 
to  tbe  defendant  had  been  committed;  bat 
the  answer  does  not  carry  with  It  any  such 
implication;  and  tbe  answer  to  tbe  next 
question  makes  It  clear  that  tbe  witness' 
idea  was  tbat  the  accident  was  not  caused  in 
that  way,  for  he  speaks  of  tbe  box  that  hit 
him  as  having  been  placed' -or  laid  upon  tbe 
chute,  and  not  as  having  been  tlolently 
thrown  thereupon.  His  theory  was,  as  shown 
by  bis  examination,  in  response  to  a  ques- 
tion free  from  objection,  that  the  chute  waa 
in  bad  condition,  and  that  the  box  which 
struck  him,  while  rapidly  descending,  caused 
tbe  chute  to  slip,  and  was  precipitated  there- 
from. 

[4]  No  error  was  committed  by  tbe  court  In 
permitting  tbe  plaintiff  to  describe  the  Im- 
mediate surroundings  of  the  place  where  be 
was  put  to  work.  Such  evidence  we  think 
was  admissible  under  a  liberal  construction 
of  tbe  issues  framed  by  the  pleadings;  and ' 
It  appears  tbat  tbe  defendant'  must  have  so 
luderstood  the  pleading  according  to  some 
of  the  Instructions  to  the  Jury  proposed 
by  it 

[S]  The  plaintiff  was  also  allowed  over  ob- 
Jectlon  to  testify  tbat  on  a  prior  occasion  the 
chute' bad  shifted,  and  tbat  about  16  niin- 
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ntes  after  the  accident  he. observed  the  legs 
<tf  tbe  chute  to  be  in  bad  condition.  Ques- 
tions elldttng  this  testimony  were  objected 
to,  but  It  la  dear  that  evidence  of  the  con- 
dltioQ  of  the  place  where  plaintlfl  was  Injur- 
ed within  a  reasonable  time  before  or  after 
tbe  accident  is  admissible  for  the  purpose  of 
showing  its  condition  at  the  time  of  the  In- 
jury.   29  Oyc.  607,  614. 

[•]  The  court  gave  a  number  of  instruc- 
tions at  the  request  of  the  plalntlCC  to  the  ef- 
fect that  it  was  the  duty  of  the  employer  to 
fnmldi  his  employes  with  a  reasonably  safe 
place  to  work,  and  with  reasonably  suitable 
and  safe  structures  and  appliances  with 
which  to  do  the  assigned  Work.  As  before 
intimated,  we  think  that  under  the  allega- 
tions of  the  complaint  and  under  the  evidence 
introduced,  such  instructions  were  properly 
given;  and  this  is  tacitly  at  least  conceded 
by  two  instructions  given  at  tbe  request  of 
the  defendant.  Upon  the  latter's  request  the 
court  upon  this  subject  also  gave  the  follow- 
ing Instruction : 

"T7nder  the  pleadings  in  this  case  you  cannot 
base  your  verdict  in  any  degree  upon  any  claim 
of  plaintiff  that  the  place  in  which  he  was 
working  was  unsafe  or  Improper." 

This  instruction  was  erroneous,  and  was  in 
conflict  with  other  instructions  on  the  same 
subject;  but  as  it  was  given  at  the  request 
of  tbe  defendant  and  was  more  favorable  to 
it  than  it  was  entitled  to  liave  given,  it 
would  seem  to  follow  that  the  defendant  has 
no  good  ground  of  complaint  Dennison  v. 
Oiapman,  lOS  Cal-.  447,  89  Pac.  61;  McNa- 
mara  ▼.  MacDonough,  102  Cal.  675,  36  Pac. 
941;  People  v.  Hower,  161  Cal.  638,  91  Pac. 
507. 

[7]  The  court  refused  to  give  the  follow- 
ing instruction: 

"Yon  are  instructed  that  if  you  consider  that 
any  witness  has  been  false  in  any  part  of  hia 
testimony,  that  witness  is  to  be  distrusted  in 
tbe  remainder  of  his  testimony." 

While  this  proposed  instruction  conforms 
to  the  language  of  subdivision  3  of  section 
2061  of  the  Code  of  ClvU  Procedure,  stiU 
It  is  not.  as  has  been  held,  a  complete  exposi- 
tion of  the  law,  and  to  be  understood  It  re- 
quires construction  and  amplification.  It 
,  omits  two  essential  elements,  vie.,  the  will- 
fulness of  the  false  testimony  given  and  its 
materiality.  In  People  v.  Piyler,  121  Cai. 
leo,  at  page  163,  63  Pac.  563,  at  page  564, 
the  court  say: 

"Defendant  proposed  the  following  instruc- 
tion: 'If  any  witness  examined  before  you  has 
willfully  sworn  falsely  as  to  any  material  mat- 
ter, it  is  your  duty  to  distrust  his  entire  evi- 
dence.' ^is  instruction  was  modified  by  the 
court  and  thus  given:  'A  witness  who  has  will- 
fully sworn  falsely  in  one  part  of  his  testimony 
is  to  lie  distrusted  in  others.'  As  given,  this 
instruction  closely  approximates  to  the  language 
of  subdivision  3  of  section  2061  of  the  Code  of 
Civil  Procedure.  Tbe  subdivision  is  but  a  brief 
paraphrsse  of  tbe  terms  maxim,  'Falsus  in  uno, 
falsns  in  omnibus.'  The  Code  provision,  like 
tbe  Latin  maxim,  is  not  a  complete  exposition 


of  the  law.  Well  understood  by  Jurists,  it  would 
be  misleading  to  the  nonprofessional  mind.  It 
requires  construction  and  amplification.  This 
it  has  received.  People  v.  Sprague,  63  Cal.  491, 
494;  People  v.  Soto,  59  Cal.  368.  The  pro- 
posed instruction  is  an  accurate  exposition  of 
Its  meaning,  and  should  have  been  given.  The 
charge  delivered  by  the  court  omits  the  very 
important  element  that  the  willful  false  testi- 
mony must  be  upon  a  material  matter." 

[I]  Moreover,  it  Is  settled  law  that  the  giv- 
ing or  refusing  to  give  this  InstmctlOD,  unless 
injury  is  shown,  do^  not  constitute  preju- 
dicial error.  People  v.  Bussell,  19  CaL  App. 
750,  127  Pac.  829 ;  Medlin  v.  Spazier,  23  Cal. 
App.  242,  245,  137  Pac.  107a  In  the  lai^^ 
case,  speaking  of  a  similar  proposed  instruc- 
tion, the  court  said: 

.  "Such  instruction,  however,  belongs  to  that 
class  of  instructions  which  are  said  to  pertain 
to  mere  commonplace  matters  that  jurors  are 
presumed  to  know  about  and  act  upon  in  tbe 
absence  of  being  instructed  thereon.  Hence,  if 
not  prejudicial  to  defendant's  case,  neither  tbe 
giving  nor  refusal  of  them  will  be  held  to  be  a 
ground  for  reversal." 

There  are  other  assigned  errors;  but  h 
careful  examination  of  the  record  discloses 
that  appellant's  contentions  with  respect  to 
them  are  without  substantial  merit,  and  that 
tbe  case  was  fairly  tried. 

Judgment  and  order  aflSrmed. 


STEINBBONER  v.   STEINBROMBR. 

(Civ.  1469.) 

(District  Court  of  Appeal,  Second  District, 

California.     June  7,  1916.) 

DivoECE    ®=>327— Operation— FoBEiau    Di- 
vorce—Co  NCLUSI VENESS. 

A  divorce  decree  of  a  foreign  state  may  be 
collaterally  attacked  upon  the  ground  that  the 
court  lacked  jurisdiction  because  the  plaintiff 
was  not  then  residing  within  the  foreign  state, 
notwithstanding  the  necessary  jurisdictional 
facts  are  recited  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.   Dig.   §§  831-834;   Dec.   Dig.   <8=>327.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Chas.  Monroe,  Judge. 

Divorce  suit  by  Catherine  Steinbroner 
against  Qeorge  P.  Steinbroner.  From  a  de- 
cree for  plaintiff,  and  order  granting  plaln- 
tUI  alimony  pendente  Ute,  defendant  appeals. 
AtDrmed. 

John  Munro  and  Fay  B.  Bobertson,  both 
of  Los  Angeles,'  for  appellant  Joseph  Scott 
•and  A.  O.  Bitter,  both  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  Action  for  divorce.  Judgment 
went  for  plaintiff;  from  which,  and  an  order 
of  court  granting  plaintiff  alimony  pendente 
lite,  defendant  appeals. 

As  disclosed  by  the  record  and  argument 
in  appellant's  brief,  the  only  ground  upon 
which  he  based  his  defense  to  the  action 
was  a  decree  of  the  court  of  common  plea^ 
of  the  commonwealth  of  Pennsylvania,  to- 
gether with  an  exemplified  copy  of  the  recoird 


otbar  o«Me  SM  mhw  topic  and  KBT-MVMBEiR  In  all  Ker-Hivabervi  OisesU  aod  Ind«z«s 


Digitized  by 


Google 


236 


169  PACinO  BBPORTEB 


(CaL 


therein,  all  of  whlcb  were  duly  presented  at 
the  trial,  showing  that  at  a  time  antedating 
the  commencement  of  this  action,  the  bonds 
of  matrimony  theretofore  contracted  between 
plaintiff  and  defendant,  as  alleged  herein, 
had  been  dissolved  and  a  divorce  granted 
him  from  said  plaintUF  by  said  decree  so 
rendered  by  the  common  pleas  coart  of 
Crawford  county.  Pa. 

As  to  this  defense,  however,  the  court 
found  that,  under  the  laws  of  Pennsylvania, 
existing  at  the  time.  It  was  necessary  in  or- 
der to  vest  the  court  with  Jurisdiction  to  en- 
tertain an  action  for  divorce,  that  the  ap- 
plicant therefor  be  at  the  time  of  commenc- 
ing the  suit  a  bona  fide  resident  of  such 
state,  as  well  as  such  resident  for  a  period 
of  one  year  immediately  preceding  the  bring- 
ing of  such  action;  that  defendant  herein, 
who  was  plaintiff  in  the  action  so  institut- 
ed in  the  Pennsylvania  court,  was  at  the 
time  of  the  institution  thereof,  and  for  more 
than  a  year  Immediately  preceding  Its  com- 
mencement had  been,  a  resident  of  the  state 
of  California,  in  which  state  defendant  also 
resided.  No' attack  is  made  upon  this  find- 
ing; indeed,  we  understand  the  facts  so 
found  to  be  conceded  by  appellant.  As  a 
conclusion  of  law,  the  court  found  that  the 
decree  so  rendered  and  entered  by  the  com- 
mon pleas  court  of  Pennsylvania,  granting 
defendant  a  decree  of  divorce  from  plaintiff, 
was  null  and  void  for  want  of  Jurisdiction. 

Appellant's  sole  contention  is  that,  since 
the  Judgment  rendered  by  the  court  of  com- 
mon pleas  was  regular  on  Its  face,  it  was 
not  subject  to  collateral  attack.  In  support 
of  this  claim  he  cites  niunerous  authorities 
to  the  effect  that: 

"A  divorce  by  a  court  having  Jurisdiction, 
valid  and  conclusive  in  state  where  rendered.  Is 
conclusive  everywhere,  and  a  finding  of  resi- 
dence by  the  state  court  is  prima  facie  proof  and 
sufficient  until  overcome  to  support  the  juris- 
diction." Cheever  v.  Wilson,  9  WaU.  123, 19  L. 
Ed.  604. 

Undoubtedly  this  is  true,  provided  the 
court  lias,  as  stated  in  the  text.  Jurisdiction: 
but  that  is  the  very  question  here  Involved 
and  as  to  which,  as  said,  the  decree  present- 
ed is  "prima  fade  proof  and  sufficient  until 
overcome  to  support  the  Jurisdiction."  Since 
the  evidence  Is  not  brought  up,  we  must  as- 
sume that  it  was  ample  to  support  the  find- 
ing made  by  the  court  that  there  was  a  want 
of  Jurisdiction  in  the  court  rendering  the  de- 
cree, and  this  overcomes  the  prima  fade 
showing  made  by  its  presentation.  Mr. 
Black,  in  Ilia  work  on  Judgments,  {  822, 
says: 

"In  America  It  is  generally  hdd,  and  indeed 
almost  universally,  that  as  a  proceeding  in  di- 
vorce is  intended  to  affect  the  status  of  the 
parties,  and  is  therefore  essentially  in  rem,  the 
jtuigment  pronounced,  whether  in  a  foreign 
country  or  in  a  sister  state,  by  a  court  having 
lawful  jurisdiction  of  the  cause,  and  in  the  ab- 
sence of  fraud,  is  valid  and  binding  everywhere 
and  in  all  subsequent  controversies,  provided  the 
applicant  was  bona  fide  domiciled  ioithin  the 
territorial  jinitdiotioit  of  the  court,  although  the 


other  party,  being  a  nonresident,  was  notified 
only  by  advertisement  or  some  other  species  at 
constmctive  service  [italics  are  ours] 
— the  theory  being  that  the  marriage  relation 
Is  a  status  transitory  in  its  nature  and  at- 
tached to  the  person  of  each  of  the  contract- 
ing parties,  so  that  a  court  having  Jurisdic- 
tion over  the  one  may  dissolve  it  as  to  both, 
notwithstanding  the  other  is  beyond  such  Ju- 
risdiction. In  Dunliam  t.  Dunham,  162  lU. 
580,  44  N.  B.  841,  35  U  B.  A.  70,  quoting 
from  the  syllabus,  it  is  said: 

"An  action  for  divorce  la  to  some  extent  a 
proceeding  in  rem,  and,  where  Jurisdiction  over 
the  person  of  the  defendant  is  not  obtained,  a 
court  can  deal  with  such  status  only  by  the 
fact  that  the  plaintiff  is  in  good  faith  donuciied 
within  its  territory,  and  tiiereby  entitled  to  in- 
voke this  jurisdiction." 

And,  further: 

"A  decree  of  divorce,  when  pleaded  in  a  court 
of  another  state,  may  be  attacked  for  want  of 
jurisdiction  in  the  court  which  rendered  it,  and 
where  the  action  in  which  it  was  rendered  was 
ex  parte,  and  it  is  clearly  proven  that  the  plain- 
till  was  not  at  the  time  a  bona  fide  resident  of 
the  state  in  which  it  was  brought,  such  decree 
wiU  be  held  void." 

The  case  of  Thompson  v.  Whitman,  18 
Wall.  467,  21  L.  E!d.  897,  is  authority  for  the 
statement  that  the  Jurisdiction  of  a  court  of 
a  foreign  state  to  render  a  Judgment  is  al- 
ways open  to  collateral  attack  in  a  pro- 
ceeding in  another  state,  and  that: 

"The  record  of  a  judgment  rendered  in  anoth- 
er  state  ma^  be  contradicted  as  to  the  facts  nec- 
essary to  give  the  court  jurisdiction.*' 

To  the  same  effect  Is  Hall  y.  Lannlng.  91 
U.  S.  160,  23  L.  Ed.  271,  where  it  is  said: 

"The  jurisdiction  of  a  foreign  court  over  the 
person  or  the  subject-matter  embraced  in  the 
jud|;ment  or  decree  of  such  court  is  always  open 
to  inquiry ;  and  that,  in  this  respect,  the  court 
of  another  state  is  to  be  regarded  as  a  foreign 
court  •  •  •  The  record  of  such  a  judgment 
does  not  estop  the  parties  from  demanding  such 
an  inquiry." 

In  the  case  of  In  re  James,  99  Cal.  374,  33 
Paa'  1122,  87  Am.  St.  Rep.  60,  the  Supreme 
Court,  in  discnssing  the  question,  says: 

"We  agree  with  appellant  that  it  is  competent 
to  collaterally  impeach  the  record  of  a  judgment 
rendered  in  another  state  by  extrinsic  evidence 
showing  that  the  facts  necessary  to  give  the 
court  pronouncing  it  jurisdiction  to  proceed,  did 
not  exist;  and  thia  is  true  although  the  record, 
sought  to  be  impeached  may  redte  the  existence' 
of  such  jurisdictional  facts." 

Appellant  baa  cited  numerous  anthoritiea 

holding  that  a  domestic  Judgment  cannot  be 
attacked  collaterally  In  the  courts  of  the 
state  rendering  the  Judgment;  and  also  au- 
thorities like  the  text  dted  from  Cheever  v. 
Wilson,  supra,  to  the  effect  that  where  the 
court  having  Jurisdiction  renders  a  valid  and 
conclusive  Judgment,  Its  action  is  conclusive 
everywhere.  But  these  authorities  have  no 
bearing  upon  the  question  here  presented. 
Both  plaintiff  and  defendant  were  residents 
of  this  state  at  the  time  when  and  for  more 
than  one  year  immediately  prior  to  defend- 
ant Instituting  the  suit  In  Pennsylvania, 
wherein  he  obtained  the  Judgment  Interposed 
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as  a.  bar  to  plaintiff's  action.  As  the  status 
which  he  sought  to  have  destroyed  attached 
to  the  person  of  the  contracting  parties,  nei- 
ther of  whom  was  within  the  Jurisdiction  ot 
the  Pennsylvania  court,  It  must  follow  that 
soch  court  had  no  Jurisdiction  of  either  the 
person  of  the  litigants  or  of  the  subject-mat- 
ter of  the  action;  and  hence  the  purported 
decree  Interposed  as  a  bar  to  this  plaintiff's 
action  was  a  nullity. 
nie  Judgment  and  order  are  affirmed. 

We  concur:  CONBBT,  P.  J.;  JAMBS,  J. 


OOLM   V.   FBANCIS  et  aL     (Civ.  IBWJ 

(District  Conrt  of  Appeal,  Third  Distrlet,  Oal" 

ifomia.     Jnna  14,  1916.    Refaearing  Denied 

by  Supreme  Court  Aug.  10,  1916.) 

L  SpECTFIO    PEBFOBBfAROK  «=5ll4(l)    —  COM- 

PLAl  KT— StJFnCntNCT. 
In  suit  for  specific  performance  of  contract 
for  lease  of  land,  complaint  showing  that  the 
party  bound  to  give  a  lease  had  contracted  to 
■eU  to  anoUier,  who  was  in  possession  advene 
to  plaintiff,  is  not  demurrable  at  indefinite, 
though  it  does  not  set  out  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnance.  Cent.  Kg.  SS  356,  366,  367,  370;  Dec. 
Dig.  «=»114a).] 
2.  Specific   Pebtobuance  «=s>59— Right  to 

Belixf— Pkbtobuarck  ov  CoNUiTioirs. 
The  obligee  under  contract  to  lease  land  if 
cA  was  discovered  and  on  consummation  of 
patent  proceedings  may  have  specific  perform- 
ance when  &ial  receipt  issues,  though  no  patent 
has  been  granted. 

[E^  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i  181;   Dec.  Dig.  «=>58.] 

&.  PUBUC   Lamob   «=>11(>— Fihai.  Bzcsipt— 

Neckssitt  of  Patent. 
Isauance  of  receiver's  final  receipt  consti- 
tntes  a  oonveyance  by  the  government  of  the 
equitable  title  to  the  land,  and  until  isauance 
«  patent  the  govenunent  merely  holds  legal 
title  as  trustee  for  the  holder  of  the  receipt, 
although  in  case  of  fraud,  it  might  still  refuse 
to  issue  patent 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
C»t.  Dig.  n  306,  300 ;  Dec.  Dig.  «=»110.] 

4.  PusADiNQ  «=>216(l>—DEin7BBEB— Scope  of 

Ihqvibx. 
Chi  hearing  on  demurrer,  nothing  dehors  the 
pleading  itself  can  be  considered,  and  the  court 
cannot  determine  whether  its  allegations  are 
true,  nor  does  Code  Civ.  Proc  i  1875,  subd.  3, 
aothoriaang  judicial  notice  of  executive  acts, 
permit  the  court  on  demurrer  to  notice  judi- 
cially as  against  allegation  in  complaint,  that  no 
&ial  receipt  ever  issued  from  the  land  office  for 
the  land  in  controversy. 

[Ed.    Note. — For    other   cases,   see   Pleading, 
Cent.   Dig.  {5  635,   536,  639;    Dec.  Dig.  <8=> 
216a).] 
6l  Specific  Pebfobxakce  ®=>114(1)— Pleau- 

no — Dkuubrek— Irtebest  of  Pasties. 
Complaint  for  specific  performance  of  con- 
tract to  tense  land,  which  alleges  that  the  obligor 
has  made  a  contract  for  sale  to  another  and 
pot  him  in  possession  is  not  demurrable  as 
■bowiae  no  mterest  in  the  obligor,  since  it 
shows  ner  to  be  still  the  legal  owner. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  f|  366,  866,  367,  370;  Dec. 
Dig.  «=»U4a).] 


6.  Spbcifio   Pebfobmance  «s>114(Sf)— Risbt 

TO  REUEI^-ColtSIDXRATION. 

By  Civ.  Code,  t  3391,  adequacy  of  consider- 
ation for  a  contract,  specific  performance  of 
which  is  sought,  must  be  pleaded  and  proved. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  If  357-361;  Dee.  Dig; 
«=>114(2).} 

7.  SPEOiFia   Pebfobuanoe   «e9114(2)— Riobt 

TO  REUEF — CONSIDEBATION. 

Complaint  for  specific  performance  of  con- 
tract for  lease  alleging  that  plaintiff  as  con- 
sideration therefor  was  to  develop  the  petroleum 
deposits,  do  all  work  and  pay  defendant  one- 
eighth  the  proceeds,  shows  sufficient  considera- 
tion under  Civ.  Code,  S  3391. 

[Ed.  Note.— For  other  cases,  see  Specific  Per" 
formnnce,  Cent  Dig-  M  357-361;  Dec.  Dig 
«s>114(2).] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty ;   3.  W.  Mahon,  Judge. 

Suit  by  W.  W.  Colm  against  Mary  F.  Fran- 
cis and  the  West  Virginia  Oil  Company. 
Judgment  for  defendant  Francis  on  plaintiff's 
refusal  to  plead  further  after  demurrer  to 
the  complaint  was  sustained,  and  plaintiff 
appeals.    Reversed,  with  directions. 

T.  N.  Harvey,  of  Bakersfield,  for  appellant. 
Matthew  S.  Platz,  and  George  E.  Whltaker, 
both  of  Bakersfield,  for  respondent 

HART,  J.  This  is  a  suit  for  the  spedflc 
performance  of  a  certain  contract  for  a  lease, 
or,  more  accurately  speaking,  to  compel  the 
defendant  Mary  F.  Francis  to  execute  a  lease 
of  certain  land  to  the  plaintiff  in  accordance 
with  the  terms  of  a  certain  written  agree- 
ment to  be  hereafter  more  spedflcally  refer- 
red to. 

The  said  defendant  (respondent  herein)  de- 
murred to  the  complaint  on  general  and  spe- 
cial grounds.  The  demurrer  was  sustained 
and,  the  plaintiff  reftislng  or  falling  to  amend, 
Judgment  was  thereupon  entered  against  him 
and  in  favor  of  the  respondent  This  appeal 
is  bron^t  here  by  the  plaintiff  from  said 
Judgment 

The  case  as  made  by  the  .complaint  Is  this: 
That  one  P.  J.  O'Brien  and  one  F.  P.  Fran- 
cis, both  residents  of  Kern  county,  each  claim- 
ed, adversely  to  the  other,  to  be  the  owner 
and  holder  of  the  possessory  title  to  certain 
government  lands  In  Kern  county,  '^nder 
and  by  virtue  of  certain  mineral  locations 
and  mesne  conveyances  of  the  same";  said 
lands  being  described  In  the  complaint  as  the 
N.  E.  %  and  the  S.  E.  %  of  section  6,  town- 
ship U  N.  ot  range  23  W.,  San  Bernardino 
meridian ;  that  said  O'Brien  and  Francis,  on 
the  10th  day  of  September,  1908,  entered  into 
a  certain  written  agreement,  which  was  filed 
for  record  in  the  office  of  the  county  recorder 
of  Keen  county  on  the  19th  day  of  October, 
1908,  and  whldi  agreement.  In  substance,  re- 
cited and  covenanted  as  follows:  That  one 
Edward  Fox  was  desirous  and  willing  to  ex- 
ploit said  northeast  quarter  and  develop  the 
mineral  deposits  supposed  to  be  contained 
therein,  consisting  of  crude  petroletun,  "for 
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and  In  consttjteratlon  of  his  leeeMng  &  deed 
of  grant,  bargain,  and  sale  to  the  northeast 
and  southwest  Quarters  of  said  northeast 
Quarter,"  In  accordance  with  the  terms  of  a 
certain  agreement  entered  into  between  said 
P.  J.  O'Brien  and  said  Edward  Fox  on  the 
26th  day  of  July,  1908^  that  "whereas,  it  Is 
deemed  advisable  and  to  the  best  interests 
of  the  parties  hereto  that  an  amicable  adjust- 
ment be  made  of  the  conflicting  claims  of 
said  parties  to  the  lands  in  Question  and 
hereinabove  described  and  that  litigation  be 
avoided."  Then  follows  a  covenant  whereby 
Francis  was  to  receive,  from  the  land  allot- 
ted to  O'Brien  in  each. of  the  Quarter  sec- 
tions named,  35  acres,  and  was  to  have  the 
first  dalm  or  selection  of  35  acres  in  either 
the  one  or  the  other  of  said  sections,  and 
O'Brien  was,  after  such  selection  by  Francis, 
to  have  the  right  to  exercise  his  selection  of 
the  45  acres  In  the  other  Quarter  section,  In 
each  case  the  selection  to  embrace  one  solid 
piece  or  parcel  of  land;  that,  after  the  ex- 
ecution of  the  said  agreement,  and  on  the 
16th  day  of  November,  1908,  the  said  Francis, 
as  party  of  the  first  part,  entered  into  an 
agreement  in  writing  with  the  said  Edward 
Fox,  as  party  of  the  second  part,  which  agree- 
ment was  filed  for  record  in  the  office  of  the 
county  recorder  of  Kern  county,  on  the  21st 
day  of  January,  1909.  In  said  agreement, 
which  is  set  out  in  the  complaint  in  luec 
verba,  it  was  recited,  covenanted,  and  agreed: 
xhat,  whereas,  said  O'lsrlen  and  Francis 
are  owners  as  tenants  in  common  of  the  said 
northeast  quarter  of  said  section  6,  and  that 
"development  work  for  oil  upon  said  land  is 
now  being  carried  on  and  performed  by  the 
party  of  the  second  part ;  that,  upon  the  dis- 
covery of  oil  In  paying  Quantities,  by  reason 
of  said  development  work,  patent  proceedings 
are  to  be  instituted  by  said  Francis  and 
O'Brien  for  the  purpose  of  procuring  a  Unit- 
ed States  patent  to  the  land  hereinabove  de- 
scribed" ;  that  by  the  said  agreement  between 
Francis  and  O'Brien,  there  were  to  be  con- 
veyed to  and  vested  in  the  former,  "upon  the 
consummation  of  the  patent  proceedings 
above  referred  to,"  35  acres  of  said  Quarter 
section,  that  "It  Is  not  yet  determined  out  of 
what  particular  portion  of  said  northeast 
quarter  of  said. section  6  the  said  35  acres 
so  to  be  conveyed  to  and  vested  in  said  Fran- 
cis are  to  be  taken  or  segregated" ;  that,  "for 
and  In  consideration  of  tlie  said  development 
work,  performed  and  to  be  performed  by  the 
said  party  of  the  second  part  upon  and  for 
the  benefit  of  said  northeast  quarter  of  said 
section  6  hereinabove  described  and  for  oth- 
er good  and  ssQiclent  considerations  moving 
from  the  party  of  the  second  part  to  the  par- 
ty of  the  first  part,  the  party  of  the  first  part 
hereby  agrees,  that  when  said  36  acres  of 
land  so  to  be  conveyed  to  and  title  vested  in 
lilm  as  aforesaid,  Is  segregated  from  the  re- 
maining portion  of  said  northeast  quarter  of 
section  6,  and  conveyed  to  and  vested  in  him, 


he  will  execute  and  deliver  to  said  party  of 
the  second  part  an  Indenture  of  lease  of  said 
35  acres  of  land,  which  said  Indenture  of 
lease  shall  embody,  among  others,  the  fol- 
lowing provlsona,  to  wit:  That  the  said  par- 
ty of  the  first  part,  as  lessor,  shall  lease, 
demise,  and  let  unto  the  said  party  of  the 
second  part,  as  lessee,  the  said  35  acres  of 
land,  being  a  portion  of  said  northeast  quar- 
ter of  said  section  6,  hereinbefore  referred  to, 
together  with  the  exclusive  right  to  mine, 
dig,  excavate,  bore,  and  drill  for  and  other- 
wise to  collect)  develop,  and  obtain  petroleum 
oil,  natural  gas,  naphtha,  and  other  hydro- 
carbon and  kindred  substances,  and  also  wa- 
ter, and  the  right  to  sever  and  remove  said 
substances  from  said  lands,  also  to  construct, 
maintain,  and  use  over  and  upon  said  land, 
roads,  pipe  lines,  telephone  lines,,  storage 
tanks,  engines,  machinery,  and  other  struc- 
tures." 

Subsequent  to  the  making  of  the  foregoing 
agreement,  the  said  F.  P.  Francis  died,  his 
estate  was  administered  upon  by  his  widow, 
Mary  F.  Francis,  the  respondent  herein,  and, 
by  a  decree  of  the  superior  court  of  the  coun- 
ty of  Kern,,  sitting  in  probate,  made  and  en- 
tered on  the  13tb  day  of  July,  1910,  said  es- 
tate, including  the  interest  of  her  deceased 
husband  in  and  to  the  agreement  of  Septem- 
ber 10,  190S,  between  the  said  deceased  and 
the  said  O'Brien,  concerning  the  land  de- 
scribed in  the  complaint,  was  distributed  to 
the  said  Mary  F.  Francis. 

It  is  further  alleged  that  subsequent  to  the 
making  of  the  agreement  between  the  said 
Fox  and  the  said  Frank  P.  Francis,  and  aft- 
er the  death  of  the  latter,  the  said  Fox  dis- 
covered crude  petroleum  In  large  and  pay- 
ing quantities  in  and  upon  the  said  north- 
east quarter  of  the  said  section  6 ;  that  up- 
on the  said  discovery  of  crude  petroleum  oil, 
application  for  a  United  States  patent  to  saia 
northeast  quarter  was  made  by  said  P.  J. 
O'Brien,  "and  after  proceedings  had  and  tak- 
en in  the  United  States  Land  Office  at  Lios 
Angeles,  Cal.,  the  receiver's  final  receb>t  on 
said  application  for  a  patent  was  duly  issued 
to  said  P.  J.  O'Brien  for  said  northeast  quar- 
ter of  section  6;  that,  at  or  about  the  time 
of  the  issuance  of  said  receiver's  final  receipt 
above  referred  to,  the  said  P.  J.  O'Brien 
conveyed  to  the  said  defendant  Mary  F. 
Francis,  us  successor  in  interest  of  the  estate 
of  the  said  F.  P.  Francis,  deceased,  In  ac- 
cordance with  the  terms  of  the  agreement 
made  by  him  with  said  Francis,"  35.14  acres 
of  the  land  described  in  the  complaint,  said 
35  acres  and  fraction  of  an  acre  being  spe- 
cifically described  in  the  complaint 

On  the  2d  day  of  July,  1909,  the  said  Ed- 
ward Fox  by  an  Instrument  in  writing  trans- 
ferred and  assigned  all  his  right,  title,  and  In- 
terest In  and  to  said  agreement  of  November 
16,  1908,  between  himself  and  the  said  Frank 
P.  Francis,  to  one  Lewis  HickS,  the  said 
transfer  having  been,  on  the  eth  day  of  July, 
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1909,  recorded  In  the  office  of  the  county  re- 
corder of  Kern  county ;  and,  on  the  28th 
day  of  Jnne,  1912,  Hleks,  by  an  Instrument  In 
writing,  transferred  and  conveyed  the  said 
agreement  and  all  rights  thereunder  to  the 
plaintiff  and  appellant  herein. 

It  is  charged  that,  after  the  estate  of  P. 
P.  Frands,  deceased,  was  distributed  to  the 
defendant  Mary  F.  Francis,  'and  subsequent 
to  the  Issuance  of  the  United  States  receiv- 
er's final  receipt  and  the  conveyance  by  the 
said  P.  J.  O'Brien  to  said  Mary  F.  Francis 
of  the  3S  acres  of  land  above  mentioned,  "and 
notwithstanding  the  existence  of  said  agree- 
ment of  lease,  which  has  never  been  canceled, 
vacated,  or  set  aside,  and  of  which  agree- 
ment of  lease  the  said  defendant  Mary'  F. 
Ktands  had  actual  as  well  as  constructive 
tDowledge  at  aU.  times  herein  mentioned,  the 
said  defendant  Mary  F.  Francis  entered  Into 
a  contract  of  sale  with  one  E.  S.  Good,  by 
which  the  said  defendant  Mary  F.  Francis 
agreed  to  sell  to  the  said  B.  S.  Good  the 
above-mentioned  and  described  land  for  the 
purpose  of  drilling  and  operating  the  same 
for  the  production  of  oil  therefrom";  that, 
in  accordance  with  said  agreement  to  sell, 
the  said  defendant  placed  the  said  Good  In 
possession  of  said  land ;  that  said  Good  has 
assigned  and  transferred  all  his  title  and  in- 
terest In.  and  to  said  agreement  to  sell  to  the 
defendant  West  Virginia  Oil  Company,  which 
company  "has  at  all  times  since  said  assign- 
ment been  In  the  occupancy  and  possession  of 
said  described  land  and  claiming  some  right, 
title,  and  interest  in  said  land,  but  plaintiff 
alleges  that  the  same  is  withont  right  or 
merit  and  is  subject  and  subordinate  to  plain- 
tiff's rights  in  said  lease  and  said  described 
land." 

The  plaintiff  states  that,  on  or  about  the 
26th  day  of  September,  1912,  he  made  a  de- 
mand OD.  the  respondent  for  a  lease  of  said 
35  acres  In  accordance  with  the  terms  of  the 
written  agreement  of  November  16,  1908,  but 
that  she  has  ever  since  failed  and  refused 
and  still  falls  and  refuses  to  execute  an 
agreement  of  lease  to  the  plaintiff;  that 
plaintiff  has  at  all  times  since  the  asslsa- 
ment  of  the  said  agreement  to  him  been 
ready  and  wiUlng  "and  Is  now  ready  and 
willing  to  perform  all  of  the  terms  and.  con- 
ditions of  said  lease  to  be  by  him  performed 
as  lessee" 

[1]  The  statement  of  the  alleged  special 
grounds  of  demurrer,  so  far  as  the  first  spec- 
ification is  concerned,  is  wanting  iu  clear- 
ness. WhUe  the  first  and  second  specifica- 
tions declare  that  the  complaint  Is  ambiguous 
and  unintelligible,  and  that  the  cotnrt  has  no 
jurisdiction  over  the  subject-matter  of  the 
action,  they  in  fact  Involve  objections  to  the 
complaint  on  general  rather  than  special 
grounds.  More  explicitly  speal^lng,  the  nec- 
essary legal  effect  of  the  demurrer  in  those 
particulars  is  that  the  complaint  is  insuffi- 
cient In  the  statement  of  a  cause  of  action 
because  It  dlsdoses  that  the  lease  was  to  be 


executed  only  when  the  patent  to  the  land 
described  in  the  complaint  was  Issued  to 
O'Brien  and  after  he  had  conveyed  to  Fran- 
cis the  particular  35  acres  of  land  which  their 
agreement  of  September  10,  1908,  called  for, 
and  that  It  does  not  appear  from  the  com- 
plaint that  either  a  patent  or  the  receiver's 
final  receipt  on  the  application  of  a  patent  to 
said  land  bad  been  issued  to  O'Brien  or  to 
any  other  person,  or  that  the  land  had  been 
segregated  and  the  parcel  to  which  Francis 
was  entitled  conveyed  to  him  by  O'Brien  in 
pursuance  of  the  terms  of  said  agreement 

The  avermeht  relative  to  the  alleged  con- 
tract by  the  defendant  to  sell  the  land  to 
the  said  B.  S.  Good,  as  .well  as  those  relative 
to  the  alleged  transfer  of  the  said  agreement 
to  sell  to  the  defendant  West  Virginia  Oil 
Company  are  also  challenged  as  being  envel- 
oped In  ambiguity  and  characterized  by  un- 
intelligibleness.' The  complaint,  in  the  par- 
ticular referred  to,  is  not  amenable  to  the 
objection  thus  made.  It  Is  true  that  the 
agreement  to  sell  was  not  set  out  in  full  Ip 
the  complaint,  as  counsel  for  the  respondent 
seem  to  thinic  onght  to  have  been  done.  But 
it  was  within  the  rights  of  the  plaintiff  to 
plead  said  contract  In  a  manner  consistent 
with  the  dictates  of  his  own  judgm^it,  so 
long  as  be  made  it  clearly  to  appear  in  his 
complaint  that  such  a  contract  had  been  made 
and  that  under  it  claims  were  made  to  the 
property  in  question  adverse  to  his  alleged 
rights  therein.  And  the  complaint  does  clear- 
ly show  that  su(^  a  contract  had  been  made, 
was  still  in  existence,  and  that  under  it  the 
West  Virginia  Oil  Company  dalma  an  inter- 
est in  the  premises  In  dispute  adversely  to 
the  plaintiff's  dalm  of  interest  in  said  prop- 
erty under  the  contract  for  a  lease. 

[2,3]  The  most  Important  points  urged 
here,  however,  are  that  the  complaint  does 
not  state  a  cause  of  action  for  the  relief 
herein  sought  because  it  fails  to  disclose  that 
the  conditions  upon  which  the  lease  was  to 
be  made  and  delivered  to  Fox  or  his  assignees  i 
had  taken  place  or  been  compiled  with  and 
because  further  it'  fails  to  show  an  ade-  . 
qnttte  consideration  either  for  the  contract 
for  a  lease  or  for  the  lease  Itself.  It  is  fur- 
ther contended  that  the  defendant  Mary  F. 
Frauds  is  not  a  real  party  in  interest.  These 
contentions  are  without  legal  force,  and,  the 
demurrer  ,was  therefore  erroneously  stis- 
talned. 

The  theory  of  the  respondent  Is  that,  un- 
der the  terms  of  the  contract  between  Fran- 
cis and  Fox,  the  latter  could  acquire  no  right 
to  the  lease  until  a  patent  to  the  land  in 
question  bad  actually  been  Issued  by  the 
government  to  O'Brien.  But  there  is  no  lan- 
guage in  the  contract  between  ^ands  and 
Fox  which  requires  that  Instrument  to  be 
construed  to  mean  that,  as  a  condition '  pre- 
cedent to  the  execution  of  the  lease  or  to  the 
right  of  Fox  to  compel  the  execution  of  the 
lease,  a  patent  must  have  actually  been  Is- . 
sued  to'  and  received  by  O'Brien  to  the  lands  ' 
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described  In  the  complaint  The  contract 
Itself  makes  no  express  reference  to  a  pat- 
ent The  language  of  the  preamble  to  the 
contract,  viz. :  That  the  35  acres  were  to  be 
conveyed  to  and  vested  In  said  Francis  "up- 
on the  consummation  of  the  patent  proceed- 
ings" does  not  say,  nor  do  we  believe  It  may 
reasonably  be  held  to  have  been  Intended  to 
say,  that  the  actual  issuance  of  a  patent  by 
the  government  should  have  taken  place  as 
a  condition  to  the  execution  of  the  lease. 
Indeed,  the  "consummation  of  the  patent  pro- 
ceedings" by  the  applicant  could  have  gonb 
no  further  than  establishing  his  right  to  a 
patent — ^he  could  not  himself,  quite  obvious- 
ly, issve  the  patent  All  that  the  contract  call- 
ed for,  so  far  as  concerned  Fox's  right  to 
a  lease  from  Francis,  was  that  the  latter 
should  acquire  title  to  the  35  acres  of  land 
selected  by  him,  and  that  he  did  acquire  a 
title  to  36  acres  of  land,  which  were  selected 
and  segregated  from  the  northeast  quarter 
of  section  6,  and  conveyed  to  the  successor 
in  Interest  to  his  estate,  the  complaint  very 
clearly  discloses.  That  pleading,  as  has  been 
shown,  alleges  that,  upon  the  discovery  of 
crude  petroleum  oil  on  the  northeast  quarter 
of  section  6,  due  proceedings  were  had  in  the 
United  States  liand  Office  for  the  acquire- 
ment of  a  patent  to  said  land,  and  thereupon 
the  receiver's  final  receipt  entitling  the  ap- 
plicant to  a  patent  "was  duly  Issued  to  the 
said  P.  J.  O'Brien  for  said  northeast  quarter 
of  said  section  6,"  and  that  "at  the  time  of 
the  Issuance  of  said  receiver's  final  receipt" 
O'Brleo  conveyed  to  the  respondent,  as  the 
successor  in  interest  in  the  estate  of  her  de- 
ceased husband  85  acres  out  of  the  said 
northeast  quarter. 

The  issuance  to  O'Brien  of  the  receiver's 
final  receipt  constituted  a  conveyance  to  him 
by  the  government  of  the  equitable  title  to 
tbe  land.  Until  the  patent  was  issued,  the 
government  was,  of  course,  the  holder  of  the 
regal  title,  but  It  held  it  as  a  mere  trustee  for 
O'Brien  and  no  longer  had  a  proprietary  or, 
Indeed,  any  interest  .whatever  in  the  land  it- 
self. The  discharge  of  Its  trust  lay  in  the 
mere  ministerial  act  of  its  officers  charged 
with  that  duty  In  issuing  the  patent — the 
mere  evidence  of  O'Brien's  ownership  in  fee 
of  the  land.  O'Brien's  title,  so  far  as  domin- 
ion over  It  was  concerned,  became  complete 
when  he  received  the  final  certificate  of  the 
receiver. 

The  foregoing  views  are  sustained  by  the 
decisions  of  the  courts  as  well  as  by  the  ad- 
judications of  the  land  department  of  the 
government 

In  Barney  ▼.  Dolph,  97  D.  S.  652,  656  (24 
L.  Ed.  1063).  It  18  said: 

"When  the  right  to  a  patent  once  became 
vested  in  a  settler  under  the  law,  it  was  equiva- 
lent, so  far  as  the  government  was  concerned, 
to  a  patent  actually  issued.  •  •  •  The  ex- 
ecution and  delivery  of  the  patent  after  tite 
right  to  it  is  complete  are  the  mere  (ninisterial 
acts  of  the  officer  charged  with  that  duty." 


In  a  case  before  the  Interior  Department 
(Aspen  Consol.  Gold  MiiL  Co.  v.  Williams,  27 
Land  Dec.  16)  Secretary  Bliss  said: 

"Where  an  entry  and  final  certificate  are  ob- 
tained by  compliance  with  the  public  land  laws 
the  right  of  the  entryman  or  purdiaser  to  a 
patent  is  complete,  and  his  right  or  title  will 
not  be  impaired  by  any^  delay  in  issuing  the 
patent,  and  that  when  issued  the  patent  will 
relate  back  to  the  date  of  the  entry  or  pur- 
chase and  give  effect  thereto  from  that  time." 

See,  also,  Carroll  v.  Safford,  8  How.  441. 
461,  11  Lk  Ed.  671;  Witherspoon  v.  Duncan, 
4  Wall.  210,  218,  220,  18  L.  Ed.  339;  Stark 
V.  Starr,  6  Wall.  402,  418,  18  U  Ed.  925; 
Amador  Medean  Gold  Min.  Co.  v.  South  Hill 
Gold  Min.  Co.  (C.  C.)  13  Sawyer,  523,  36  Fed- 
668. 

Again,  In  Harkrader  v.  Goldstein,  31  Land 
Dec.  93,  Acting  Secretary  Ryan  said: 

"Having  complied  with  all  the  terms  and  con- 
ditions necessary  to  obtaining  title,  and  the 
oflicers  of  the  government  whose  duty  it  was  to 
act  in  the  premises,  in  the  first  instance,  having 
accepted  bis  proof  and  issued  final  certificate  of 
entry  thereon,  die  townsite  entryman,  and  thosa 
for  whom  be  was  trustee,  had,  upon  the  face  of 
the  record,  acquired  a  vested  interest  in  the 
land,  and,  under  the  law,  had  become  prima 
facie  the  equitable  owners  thereof  and  entitled 
to  a  patent" 

See,  also,  Kem  Oil  Co.  v.  Clarke^  30  Decs. 
Interior  Department,  500 ;  Skinner  v.  Fisher, 
40  Id.  112;  In  re  S.  P.  R.  R.  Co.,  32  Id.  51. 
64;  Wlrth  v.  Branson,  98  U.  S.  U8,  121.  25 
L.  Ed.  86;  Simmons  v.  Wagner,  101  D.  S. 
260,  261,  25  L.  Ed.  910. 

It  Is  true  that  the  govenunent  has  it  wltb- 
In  Its  power  to  refuse,  for  sufficient  reasons 
— ^for  Instance,  for  fraud  in  the  procurement 
of  the  final  certificate — ^to  issue  a  patent  after 
the  final  certificate  therefor  has  been  issued, 
but,  in  the  absence  of  a  showing  tliat  sonae 
reason  exists  for  the  withholding  of  or  refus- 
al to  issue  a  patent,  it  cannot  be  assumed 
that  the  government  has  the  legal  right  to  do 
so,  nor  that  a  final  certificate  for  the  land 
having  been  issued,  the  Issuance  of  the  pat- 
ent will  not  follow  in  due  course. 

Thus  it  will  be  observed  that  O'Brien,  hav- 
ing acquired  an  equitable  title  to  the  north- 
east quarter  of  section  6,  conveyed  to  Mrs. 
Francis,  as  the  successor  in  Interest  to  her 
deceased  husband,  a  similar  title  to  35  acres 
carved  out  of  said  quarter  section,  in  accord- 
ance with  the  terms  of  the  contract  between 
O'Brien  and  her  husband.  The  contract  be- 
tween Francis  and  Fox  does  not  caU  for  any 
particular  kind  of  title — ^that  is,  it  does  not 
provide,  as  one  of  the  conditions  upon  which 
Fox  would  be  entitled  to  a  lease  of  Francis' 
35  acres,  that  the  latter  should  first  have 
vested  In  him  a  legal  title  to  the  land.  It 
merely  provides  that  title  to  the  land  shall 
be  vested  in  him — a  title  which,  whether 
legal  or  equitable,  or  both,  would  vest  in  him 
full  dominion  over  the  land  so  conveyed,  with 
the  power  and  right  to  dispose  of  it  as  he 
pleased.  And,  as  by  tlie  receiver's  final  cer- 
tificate and  O'Brien's  oonvejance,  such  a  title 
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was  veated  In  Frauds  or  In  bis  saccessor 
in  Interest,  it  follows,  of  coarse,  that  one 
of  tlie  aeveral  oondltiona  upon  which  Fox 
was  entitled  to  the  lease  under  his  contract 
with  Francis  had  been  compiled  with. 

The  construction  thus  given  the  contract 
for  a  lease  harmonlzea  with  the  practical 
construction  to  which  the  parties  tbemselvea 
sabjected  the  contract  between  O'Brien  and 
Pranda.  Upon  the  issuance  of 'the  receiv- 
er's final  receipt  to  O'Brien,  Mrs.  Francis,  In 
the  exerdse  of  her  right  under  said  contract 
to  a  first  selection  of  36  acres  out  of  the 
northeast  quarter,  selected  and  had  set  off 
to  her  said  85  acres  and  O'Brien  conveyed 
the  same  to  her  and  she  accepted  the  con- 
veyance— all  this,  in  pursuance  of  said  con- 
tract between  O'Brien  and  Frauds,  the  lan- 
guage of  which,  so  far  as  that  partlcnlar 
part  of  It  was  concerned,  was  followed  by 
the  contract  for  the  lease. 

[4]  Coansel  for  the  respondent  have  filed 
with  the  papers  In  this  case  (not  contained 
in  tbie  transcript  on  appeal)  a  certified  state- 
ment by  the  register  of  the  United  States 
Iiand  Office  at  Los  Angeles,  dated  June  8, 
-1913.  in  which  that  officer  declares  that  as  a 
matter  of  fact  no  final  certificate  has  ever 
been  Issued  out  of  said  office  for  the  said 
quarter  section,  and  In  effect  makes  the  sln- 
golarly  novel  proikosltlon  that.  In  determining 
whether  the  complaint  is  wanting  In  the 
statemoit  of  a  cause  of  action  because  no 
title  of  any  diaracter  to  said  land  has  vest- 
ed In  Francis  or  O'Brien,  this  court  may  by 
Tirtne  of  the  provisions  of  section  1875,  sub- 
division 3,  <rf  the  Code  of  Civil  Procedure, 
take  Judicial  notice  of  the  fact  that  no 
final  oertiflcate  has  ever  been  Issued  oat  of 
said  land  office  for  a  patent  to  said  land, 
and  to  aid  it  the  court  may  inq>ect  or  ex- 
amine the  said  certified  statement  of  the 
re^ster.  The  proposition  is  so  obviously  un- 
sound that  it  would  seem  that  no  notice 
slioald  be  given  to  it  However,  counsel 
make  the  point  and  the  obvious  reply  is  that 
the  rule  referred  to  is  one  of  evidence  and 
not  of  pleading.  It  is  only  the  statement  of 
a  proposition  plainly  within  the  realm  of  com- 
monplaces to  say  that.  In  passing  upon  the 
question  of  the  snffldency  or  Insuffldency  of 
a  complaint  to  state  a  cause  of  action.  It  is 
wholly  beyond  the  scope  of  the  iniiulry  ib  as- 
certain whether  the  facts  stated  are  true  or 
nntme.  Tliat  is  always  the  ultimate  ques- 
tion to  be  determined  by  the  evidence  upon  a 
trial  of  the  questions  of  fact  Obviously,  the 
complaint,  when  ajwropriately  challenged, 
whether  for  want  of  suflldent  facts  or  foil 
an  insnffldent  or  Inartificial  statement  of  the 
facta,  must  stand  or  fall  by  its  own  force. 
NoOilng  ddiors  the  pleading  itself  can  be 
considered  to  determine  whether  It  is  obnox- 
ious to  objections  made  against  it  as  a  plead- 
ing. 

[S]  It  is  next  contended  tbat  the  complaint 
shows  that  the  defendant  Mary  F.  Francis, 
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previously  to  the  commencement  of  this  ac- 
tion, had  transferred  her  right,  title,  and  In- 
terest in  and  to  the  premises  in  question  to 
one  Oood,  that  she  now  has  no  Interest  in 
the  property  to  which  the  lease  relates,  that 
she  Is  not  the  real  party  In  interest,  and 
that,  as  to  her,  si>eclfic  performance  of  the 
contract  for  a  lease  is  Impossible.  The  com- 
plaint does  not  state  tbat  Mrs.  Francis  had 
disposed  of  or  sold  the  land  In  question.  It 
alleges  that  she  entered  into  a  contract  with 
said  dtood  whereby  she  agreed  to  s^I  to  him 
the  S5  acres,  and  that  Oood  transferred  said 
contract  and  his  right  to  purchase  thereun- 
der to  the  defendant  West  Virginia  Oil  Com- 
pany. No  sale  of  the  property  by  virtue  of 
the  terms  of  said  contract  had  been  consum- 
mated, so  far  as  the  complaint  shows.  Mrs. 
Francis,  being  still  the  owner  of  the  proper- 
ty, is,  of  coarse,  legally  capable  of  executing 
the  lease.  It  was  manlfesUy  proper  to  make 
the  defendant  West  Virginia  Oil  Company 
a  party  defendant,  since  it  claimed  some  in- 
terest In  the  property  by  reason  of  the  con- 
tract for  the  sale  of  the  land. 

[8,  7]  The  last  point  made  is  that  the  con- 
tract for  the  lease  is  not  supported  by  a  con- 
sideration, and  that  the  consideration  mov- 
ing to  Frauds  for  the  execution  of  the  lease 
is  not  shown  by  the  complaint  to  be  adequate. 

The  rule  that  adequacy  of  consideration 
for  a  contract  whose  terms  are  sought  to  be 
efaforced  through  a  decree  of  a  court  of  equi- 
ty must  be  pleaded  and  proved  is  not  only 
expressly  declared  by  oar  Code  (Civ.  Code 
{  3381),  but  is  so  firmly  settled  by  the  au- 
thorities that  it  Is  unnecessary  to  dte  any 
upon  that  proposition.  And  we  think  It  is 
made  very  dear  by  the  complaint  in  the  case 
at  bar  that  that  rule,  so  far  as  pleading  is 
concerned,  has  been  fully  complied  with  both 
as  to  the  contract  which  constitutes  the  basis 
of  this  action  and  the  proposed  lease.  The 
contract  for  the  lease  redtes  that: 

"For  and  in  consideration  of  the  said  develop- 
ment work  performed  and  to  be  performed  by 
the  said  paity  of  the  second  part  upon  and  for 
the  benefit  of  said  northeast  quarter  of  said 
section  hereinabove  described  and  for  other  good 
and  sufliduit  constderations  moving  from  the 
party  of  the  second  part,"  etc. 

Thus  it  will  be  noted  that  one  of  the  con- 
siderations for  the  contract  of  lease  was 
"development  work"  already  performed  by 
Fox,  and  this  itself  was  a  consideration  sofB- 
dent  to  support  said  contract.  As  to  the 
lease  itself,  the  contract  provides  that  the 
lessee  shall  do  all  the  work  of  drilling  wells, 
furnish  all  the  labor  and  materials  and  ma- 
chinery and  erect  strnctures  and  sudi  other 
appurtenances  as  may  be  necessary  for  the 
production  of  oil  in  paying  quantities,  pay 
all  taxes  on  all  the  personal  property  on  the 
premises,  indudlng  the  maddnery  and  struc- 
tures referred  to,  and  pay  to  the  lessor,  "as 
rent  or  royalty  for  said  lands,  one-eighth  of 
all  the  proceeds  of  oil  or  other  substances 
which  may  be  produced  or  saved  from  the 
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premises,  and  from  tbe  wells  therein,  less  the 
amount  consumed  In  production";  that  the 
royalty  so  due  and  to  be  paid  to  tbe  lessor 
by  the  lessee  shall  be  paid  in  products  or 
cash  at  the  option  of  tbe  lessor,  the  latter  to 
furnish  the  lessee  with  a  monthly  statement 
showing  production  of  oil  and  other  sub- 
stances from  the  land.  We  cannot  say  that 
this  does  not  constitute  a  fair,  Just,  and  rea- 
sonable consideration.  At  any  rate,  on  the 
face  of  tbe  complaint  It  appears  to  be  ade- 
quate and  equitable. 

The  Judgment  Is  reversed,  with  directions 
to  the  court  below  to  allow  the  respondent 
such  time  within  which  to  answer  the  com- 
plaint as  to  It  may  appear  reasonable. 

We  concur:  CHIPMAN,  P.  J. ;  ELLISON, 
Judge  pro  tem. 


TUBES  T.  STONE  &  WEBSTER  CONST.  CO. 
et  aL    (Civ.  1506.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  13,  1916.    Rehearing  Denied 
by  Supreme  Court  Aug.  10,  1916.) 

1.  Master  and  Servant  ®=»286(89)— iNJmtiES 
TO   Servants—  Jurt  Question— MAsrrEB's 

'   Order  as  Neslioenck. 

Where  emplo^^s,  after  emptying  their  wheel- 
barrows, ordinarily  continued  around  an  elevat- 
ed circular  runway  to  the  refilling  point,  an 
order  that  plaintiff  return  the  way  he  came, 
which  resulted  in  his  falling  off  the  runway 
while  passing  another  employ^,  held  to  make  the 
employer's  negligence  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Ji  1040-1042;  Dec.  Dig. 
«8=s>2S6(39).] 

2.  Master  and  Servant  «=32S9(6)— Injitbibs 
to  Servantv-Jorv  Question— Contributo- 
RT  Negligence — Mistake  of  Judgment. 

The  employe's  contributory  negligence  In 
stepping  to  tbe  runway's  edge  to  allow  passage 
room  for  another  employ^  with  a  wheelbarrow 
was  a  jury  question,  where  tbe  situation  sud- 
denly developed  and  was  new  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1095;  Dec.  Dig.  «=» 
288(6).] 

3.  Master  and  Servant  «=s>222(2)— Injuries 
TO   Servant— Assumption    of   Risk— Com- 

FLIANCB  with  COMMANDS. 

An  employe  does  not  assume  a  risk  created 
by  his  foreman's  order  unless  he  appreciated 
tbe  danger  of  obeying  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  649;  Dec.  Dig.  «=» 
222(2).] 

4.  MAfifTER  AND  SERVANT  13=5288(16)— INJU- 
RIES TO  Servant— JuRT  Question— Assump- 
tion of  Risk— Compuancb  with  Order. 

Whether  plaintiff  assumed  the  rislc  was  a  ju- 
ry question,  where  it  was  not  clear  that  he  real- 
ized the  danger  in  obeying  the  foreman's  order 
until  he  saw  the  other  employes  with  his  wheel- 
barrow approaching. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1086;  Dec.  Dig.  «=> 
288(16)J 

5.  Nbougencb  ®=3l01— Injury  to  Servant— 
Contributort  Neguobncb  —  Ekplqtxrs' 
Liabilitt  Act. 

Under  Employers'  LiabilitV  Act  (St  1911, 
p.  796),  recovery  is  not  barred,  where  the  em- 


ploye's contributory  negligence  is  slight  and  the 
employer's  negligence  is  comparatively  gross, 
bat  tbe  damages  may  b«  redoeed. 

[Ed.  Note.— For  other  cases,  aee  N^igence, 
Gent  Dig.  ii  86,  163,  164,  167 :   Doc.  Dig.  «=» 
101;    Damages,  Cent  Dig,  {  371;    Master  and 
Servant,  Cent  Dig.  M  665,  672.] 
6.  Master  and  Servant  <S=»203(3)— Injuries 
TO    Servant— Assumption    of    Risk— Em- 
ployers' Liability  Act. 
Employers'  LiablUty  Act  1911,  eliminating 
the  defense  that  the  employ^  "assumed  the  risk 
of  the  hazard  complained  of,"  includes  both  the 
ordinary  and  extraordinary  risks  of  employment 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,    Cent    Dig.   I   543;    Dec.    Dig.   «=» 
203(3).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  George  E.  Church,  Judga 

Action  by  (George  W.  Tubbs  against  the 
Stone  &  Webster  Construction  Company  and 
Jack  Blown.  Judgment  of  noqsult,  and 
plaintiff  appeals.    Reversed  and  remanded. 

M.  K.  Harris,  L.  B.  Bayhurst,  and  George 
Cosgrave,  all  of  Fresno,  for  appellant  Bar- 
nard ft  Watters,  of  Fresno,  and  James  A. 
Watt,  of  San  Francisco,  for  respondents. 

ELLISON,  Judge  pro  tem.  PUintUT  brought  - 
this  action  to  recover  damages  for  person- 
al injuries  alleged  to  have  been  sustained 
by  him  wblle  In  the  employ  of  the  corporation 
defendant  At  the  close  of  the  testimony 
Introduced  on  behalf  of  the  plaintiff  the  de- 
fendants moved  the  court  for  a  Judgment  of 
nonsuit,  which  motion  was  granted.  From 
tbe  Judgment  that  followed  this  appeal  Is 
prosecuted. 

Tbe  record  shows  that.  In  September,  1913, 
the  defendant  corporation  was  engaged  in  tbe 
construction  of  a  concrete  wall  as  part  of  a 
power  bouse  In  EYesno  county,  and  had  in  its 
employ,  engaged  in  said  work,  a  number  of 
men,  including  the  plaintiff.  At  tbe  time  of 
the  accident  to  the  plaintiff  the  wall  had  been 
built  up  to  a  height  of  about  40  feet  Uelow 
It  on  the  ground  level  thfere  was  a  cement 
floor.  Around  the  inside  of  the  wall  was  a 
plank  runway  4  feet  wide  supported  by  scaf- 
folding. The  runway  bad  no  railing  or  any- 
thing else  on  Its  side  as  a  protection,  to  those 
working  upon  it.  It  was  of  rectangular  shape. 
The  work  of  filling  the  molds  With  cement  in 
constructing  the  wan  was  being  done  as  fol- 
lows: At  one  corner  of  the  runway  was  a 
hopper  Into  vvhich  the  cement  was  placed  by 
means  of  a  hoist  that  brought  it  up  from  the 
ground.  On  the  runway  some  18  men  were 
working,  each  with  a  wheelbarrow.  The 
wbeelbarrows  were  30  inches  wide,  and 
weighed  75  pounds  when  empty  and  250 
pounds  when  loaded  with  cement.  Eacb  man 
would  place  his  wheelbarrow  under  the  spout 
of  the  hopperi  and  it  would  be  filled  by  pull- 
ing a  lever  and  letting  the  cement  run  Into 
it  Then  it  would  be  moved  to  the  place  on 
the  wall  where  needed  and  be  emptied  into 
the  molds  or  forms,  after  which  it  would  be 


^s»For  other  casai  see  ■ame  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlKeata-and  (od*ZM 
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pushed  In  the  same  direction  It  had  been 
moTlng  and  aronnd  the  mnway  nntll  It  again 
came  to  the  hopper.  In  this  work  the  men 
with  their  wheelbarrows  formed  a  contlnn- 
ons  procession.  The  plaintiff  was  employed 
to  wheel  one  of  these  wheelbarrows,  and  had 
been  at  work  about  one  honr  and  a  half  when 
the  accident  occurred.    The  plaintiff  testified: 

"Well,  I  was  wheclinc  concrete,  yea  know, 
when  we  wonld  empty  our  wheelbarrow  we 
would  go  aronnd  back  to  the  cbnte  and  fill  up 
again ;  and  Brown,  when  I  brousht  a  wbeelbar* 
row  arooniL  he  said,  Turn  around  and  go  back : 
fou  are  losing  too  mudi  time  goinj;  on  around. 
Q.  Where  was  Brown  nt  that  time?  A.  Me 
was  light  about  here  (indicating).  Bight  about 
cppoaite  to  me  when  he  spoke  to  me.  Q.  The 
point  you  are  speaking  of  is  where  you  were 
damping  the  concrete,  I  believe?  A.  Yes,  sir. 
U-  What  else  did  he  say  to  yon?  A.  I  don't 
know  exactly  what  he  said;  he  said,  'Turn 
aiound  and  go  back;  you  are  losing  too  damn 
much  time  going  around  this  way.  Q.  What 
did  you  do' then?  A.  I  just  set  down  my  wheel- 
barrow and  started  back  with  It  Q.  Had  you 
already  emptied  four  wheelbarrow  at  that  time? 
A.  Yes,  sir;  I  had  just  emptied  my  wheelbar- 
row when  he  told  me  to  go  around,  turn  around 
and  go  back.  When  I  started  back  I  saw  anoth- 
er wheelbarrow  coming  from  the  dumper  here, 
and  8o  I  knew  I  couldn't  pass  blm,  you  know; 
80  I  polled  my  wheelbarrow  around  and  straight- 
ened np  to  allow  him  room  to  pass,  and  I  don't 
know  what  happened  after  that;  I  was  struck, 
and  I  went  down,  and  I  don't  know  just  exactly 
—  Q.  How  far  down  did  yon  go?  A.  I  should 
jodge  about  36  or  40  feet.  Q.  Did  you  strike 
on  the  way  down?    A.  I  must  have.     I  was 


cut  ap  underneath  the  jaw,  and  the  wh(de 
side  ra  my  face  was  cut  up,  and  this  leg  was 
brokm.     Q.  Wbich  leg  broken?     A.  Left  one, 


half  way  to  the  knee^  Q.  Mr.  Tubbs,  at 
the  time  that  you  turned  back,  do  you  know 
whether  the  mnway  there  was  wide  enough  so 
that  another  wheelbarrow  could  pass  you?  A.  I 
thought  it  was  wide  enough  by  the  other  man 
being  careful,  because  there  was  room  enough 
if  he  had  been  careful.  Q.  Had  you  been  wheel- 
ing before  that  time,  using  a  wheelbarrow  on 
this  mnway?-  A.  Not  on  that  runway ;  no,  sir." 

On  cTOSB-ezamlnatlon  he  testified: 
"Q.  Was  there  any  man  following  you  with 
a  load?  A.  Well,  yes  there  was  another  man 
following  me:  but  I  didn't  know  he  was  fol- 
lowing me.  Q.  You  didn't  know  he  was  follow- 
ing you?  A.  No,  until  I  turned  around  and 
Brown  told  me  to  start  back,  and  I  took  my 
wheelbarrow  like  this  (indicating)  and  started 
beck,  and  as  I  started  back  1  saw  this  other 
fellow  coming;  and  I  thought,  after  I  pulled 
my  wheelbarrow  up  like  that  (indicating),  there 
would  be  room  for  him  to  pass,  and  there  would 
hare  been  room  if  he  had  been  careful.  I  don't 
know  exactly,  but  I  was  about  16  feet  from  the 
loading  point  Q.  In  starting  back  how  many 
steps  had  yoo  taaen  before  you  fell?  A.  I  took 
two  or  tiiree  steps  I  believe  as  near  as  I  can  Rny. 
Q.  How  near  did  you  approach  the  man  coming 
in  the  opposite  direction?  A.  I  don't  know  ex- 
actly how  near  I  was  to  him.  I  see  him  com- 
mg,  and  I  pulled  iQ>  Aat  way  just  to  allow 
him  room  to  pass.  CHiere  would  have  been  room 
enough  if  he  had  been  carefuL  Q.  You  said 
this  morning  in  answer  to  your  counsel  that  you 
knew  yon  couldn't  pass  him.  did  yoir  not?  A.  I 
was  going  tdong  with  tlte  wheelbarrow  that  way 
Ondicating).  t  knew  I  could  not  have  done  it 
that  way  (indicating).  I  palled  up  the  wheelbar- 
row to  aUow  bim  to  pass.  -  Q.  You  knew  you 
couldn't  pass  him  on  that  narrow  walk,  did 
yon?  A.  xes,  sir.  Q.  The  two  wheelbarrows 
were  wider  than  the  walk,  were  they  not?  A. 
Yes,  sir.    Q.  You  saw  it  was  dangerous,  didn't 


you?  A.  Yes,  sir.  Q.  And  you  knew  that  it 
was  dangerous,  did  yon  not?  A.  Well,  it 
wouldn't  have  been  dangerous  if  he  had  been 
careful.  Q.  How  close  would  you  have  to  stand 
to  the  edge  in  order  to  allow  him  to  pass  with 
a  loaded  wheelbarrow?  A.  I  would  have  to 
stand  right  on  the  edge.  Q.  And  you  say  that 
there  was  a  sheer  fall  there  of  40  feet  or  there- 
abouts? A.  Yes,  sir.  Q.  But  you  knew  it  was 
there?  A.  Yes,  sir.  Q.  How  near  did  you  ap- 
proach him  before  you  fell?  A.  Oh,  about,  I 
don't  know,  about  8  or  9  feet,  maybe  10.  I 
don't  know  how  far  I  saw  him  coming,  and  I 
knew  I  could  not  pass  him.  Q.  He  was  still  8 
or  9  feet  from  you  when  you  fell?    A.  Yes,  sir." 

The  defendants'  motion  tor  a  nonsuit  was 
made  upon  the  grounds:  (1)  That  the  evi- 
dence failed  to  prove  the  negligence  alleged 
in  the  complaint;  (2)  that  the  evidence  shows 
without  conflict  that  the  accident  occurred 
by  reason  of  the  plaintiff's  negligence  in — 
"voluntarily,  carelessly,  and  negligently  and  un- 
necessarily approaching  too  near  to  the  outer 
side  of  the  runway;  (3)  that  the  danger  of 
drawing  to  one  side  of  the  runway  and  attempt- 
ing to  permit  another  person  to  pass  with  a 
loaded  wheelbarrow  in  the  position  ne  was,  and 
the  danger  of  his  attempting  to  return  towards 
the  point  of  loading  in  the  same  direction  in 
whicxi  he  had  come,  was  so  obvious  and  so  ap- 
parent that  to  do  so  was  to  assume  the  risk 
of  the  accident  occurring  necessarily  involved; 
that  the  danger  of  falling  by  attempting  to  draw 
near  to  the  side  of  the  runway  with  his  whed- 
bsrrow  to  permit  another  to  pass  with  a  loaded 
wheelbarrow  was  obviously  so  dangerous  that 
any  person  in  possession  of  bis  faculties  could 
not  be  justified  in  doing  so,  even  at  the  command 
of  his  employer," 

We  rely  In  this  motion  upon  the  testimony 
of  the  plaintiff  himself  and  upon  the  law  as 
declared  by  the  Supreme  Court  In  the  case 
of  Hall  T.  Clark,  163  Cal.  892,  126  Pac. 
1047. 

[1]  Upon  the  first  ground  of  the  motion 
little  need  be  said.  That  the  defendant  cor- 
poration owed  a  duty  to  the  plaintiff,  not  to 
order  him  to  return  with  his  wheelbarrow  In 
the  direction  from  which  others  with  loaded 
wheelbarrows  were  approaching  upon  a  nar- 
row mnway  40  feet  high,  unprotected  by  a 
raiUng,  is  too  obvious  to  need  discussion. 
We  do  not  understand  that  the  defendant 
seriously  contends  that  defendant  was  not 
guilty  of  negligence  in  glTlng  to  the  plaintiff 
the  order  it  did. 

The  statements,  contained  in  the  motion, 
of  conduct  of  the  plaintiff  claimed  to  Justify 
a  nonsuit  were  twofold:  (1)  That  he  was 
guilty  of  contributory  negligence  causing  the 
accident;  and  (2)  that  he  assumed  the  risks 
involved  in  trying  to  obey  the  orders  he  had 
received.  These  two  defenses,  while  often 
considered  together  without  mnch  attempt  to 
distiiigulsh  them,  involve  different  rules  and 
principles,  and,  while  t>oth  may  and  often  do 
coexist  in  the  same  case,  yet  they  are  not 
the  same.  A  person  may  undertake  to  do  a 
very  dangerous  thing  and  yet  do  it  in  a  very 
careful  manner.  The  difference  between  the 
two  defenses  is  very  clearly  stated  in-  the 
case  of  Choctaw,  «tc.,  R.  R.  Co.  ▼.  Jones,  77 
Ark.  367,  92  S.  W.  244;  4  L.  E.  A.  (N.  S.)  83T, 
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7  Ann.  Cas.  430,  from  wblcb  we  make  the 
following  excerpts: 

"The  defense  of  contributory  negligence  rests 
on  some  fault  or  omission  of  duty  on  the  part  of 
the  plaintiff,  and  is  maintainable  even  though 
the  defendant  has  been  guilty  of  negligence. 
•  •  *  It  applies  when  the  defendant  is  asking 
damages  for  an  injury  which  would  not  have 
happened  but  for  his  own  carelessness.  On  the 
otiier  hand,  the  defense  of  assumed  risk  is  said 
to  rest  on  contract,  which  is  generally  implied 
from  the  circumstances  of  the  case;  it  being  a 
term  which  the  law  imports  into  the  contract, 
when  nothing  is  said  to  the  contrary,  that  the 
servant  will  assume  the  ordinary  nska  of  the 
service  for  which  he  is  paid.  •  •  •  In  other 
words,  the  defense  of  assumed  risk  rests  on  the 
tact  that  the  servant  voluntarily,  or  at  least 
.without  physical  coercion,  exposed  himself  to 
the  danger,  and  thus  assumed  the  risk  thereof. 
Having  done  this  of  his  own  accord,  he  has 
no  right,  if  an  injury  results,  to  call  on  an- 
otiier  to  compensate  him  therefor,  whether  he 
was  guilty  of  carelessness  or  not.  *  *  *  In 
the  application  of  the  doctrine  of  assumption 
of  risks  a  distinction  mast  be  also  made  between 
those  cases  where  the  injury  is  due  to  one  of 
the  ordinary  risks  of  the  service  and  when  it  is 
due  to  some  altered  condition  of  the  service, 
caused  by  the  negligence  of  the  master.  The 
servant  is  presumed  to  know  the  ordinary  risks. 
It  is  his  duty  to  inform  himself  of  them,  and, 
if  he  negligently  fails  to  do  so,  he  will  still  be 
held  to  have  assumed  them.  •  *  *  But  the 
servant  is  not  presumed  to  know  of  risks  and 
dangers  caused  by  ne^rUgence  of  the  master  aft- 
er he  enters  the  service,  which  change  the  con- 
ditions of  the  service.  If  he  is  injured  by  such 
negligence  he  cannot  be  said  to  have  assumed 
the  risk,  in  the  absence  of  knowledge  on  his 
part  that  there  was  such  a  danger.  Where  the 
condition  of  the  service  is  thus  altered,  and 
the  servant  Is  brought  face  to  face  with  a  dan- 
ger of  that  kind  not  ordinarily  incident  to  the 
work,  then,  as  before  stated,  new  questions  are 
presented.  The  plea  of  the  master  that  the 
servant  assumed  the  risk  is  met  in  such  a  case 
by  the  answer  that  the  danger  arose  frran  the 
master's  own  negligence,  which  is  not  one  of  the 
risks  assumed  by  the  servant.  This  being  so, 
the  master,  to  make  good  his  defense  of  assumed 
risk,  must  go  further  and  show  that  the  servant 
voluntarily  subjected  himself  to  the  new  danger 
with  full  knowledge  and  appreciation  thereof; 
for  snch  risk  constitutes  an  addition  to  those 
ordinarily  incident  to  the  service,  and  there  is 
no  presumption  that  he  had  knowledge  of  it,  or 
assumed  it.  *  *  *  But  plaintiff  in  this  case 
exposed  himself  to  the  danger  in  obedience  to 
an  order  of  the  foreman.  As  the  danger  was 
brought  abont  by  the  negligence  of  the  foreman, 
before  it  can  be  said,  as  a  matter  of  law,  that 
plaintiff  assumed  the  risk  thereof  by  the  mere 
fact  that  he  went  ahead  with  his  work,  it  must 
be  clearly  shown  that  when  he  did  so  he  Icnew 
and  appreciated  the  danger  to  which  he  exposed 
himself  by  doing  the  work." 

[2]  Considering  the  alleged  contribotorjr 
negligence  of  the  plalntifl  as  distinguished 
from  assumption  of  risk:  He  had  been  or- 
dered to  turn  back  with  his  wheelbarrow  on 
the  plank  runway,  and  obeyed.  After  he  had 
turned  and  started  back  he  noticed  another 
wheelbarrow  coming  towards  blm,  and  dis- 
covered for  the  flrst  time  that  the  two  could 
not  pass  iX  both  were  rolled  along  in  the 
ordinary  manner.  -He  was  thus  confronted 
with  a  new  and  unexpected  situation  and 
danger.  Thinking  quickly  and  without  much 
time  for  deliberation,  he  decided  that  by 
stepping  towards  the  edge  of  the  runway  and 


placing  his  wheelbarrow  in  an  upright  posi- 
tion, the  other  could  pass  him  with  safety. 
He  accordingly  adopted  this  course  of  action, 
and,  either  by  being  struck  by  the  wheelbar- 
row or  by  losing  his  balance  (the  record  is 
not  clear  e^  to  which)  he  fell  and  was  in- 
jured.  Whether  under  the  circumstances  it 
was  negligence  for  him  to  move  to  the  edge 
to  let  the  other  wheelbarrow  pass  and  wheth- 
er in  doing  so  he  acted  carelessly  were  ques- 
tions that  the  Jury  should  have  been  per- 
mitted to  pass  upon.  The  evidence  and  all 
the  attending  circumstances,  with  all  the  In- 
ferences that  might  be  drawn  therefrom,  did 
hot  present  such  a  case  as  to  make  his  neg- 
ligence a  pure  question  of  law.  He  was  only 
required  to  do  what  was  reasonable  under 
existing  circumstances.  The  case  was  un- 
doubtedly one  where  the  reasonableness  of 
the  effort  to  escape  injury  after  the  discovery 
of  the  danger  was  a  question  for  the  jury  to 
be  determined  by  them  in  view  of  all  the 
circumstances  shown  by  the  evidence. 

"If  the  plaintiff  is  suddenly  put  into  peril. 
without  having  sufficient  time  to  consider  all 
the  circumstances,  he  is  excusable  for  omitting 
some  precautions,  or  malting  an  unwise  choice 
under  this  disturbing  influence,  although  if  his 
mind  had  been  clear,  he  ought  to  have  done 
otherwise.  This  is  especially  tme  if  the  peril 
is  caused  by  the  defendant's  fault ;  and  of  sucli 
case  it  is  said:  "Even  if,  in  bewilderment,  he 
runs  directly  into  the  danger  which  he  fears, 
he  is  not  at  fault.  The  confusion  of  mind,  caus- 
ed by  such  negligence,  is  part  of  the  injury  in- 
flicted by  the  negligent  person.' "  Antonian  v. 
S.  P.  Ca,  9  OaL  App.  728,  100  Pac  882. 

[3,4]  As  to  assumption  of  risk:  The  risk 
he  Incurred  in  turning  back  and  trying  to 
pass  another  wheelbarrow  was  not  one  of 
the  ordinary  risks  of  his  employment  but, 
in  the  language  of  the  decision  quoted  from, 
it  was  a  "risk  caused  by  the  negligence  of 
the  master  after  he  entered  the  service  and 
which  changed  the  condition  of  the  service," 
and,  as  said  in  the  same  case: 

"As  the  danger  was  brought  about  by  the 
negligence  of  the  foreman,  before  it  can  be  said, 
as  a  matter  of  law,  that  plaintiff  assumed  the 
risk  thereof  by  the  mere  fact  that  he  went 
ahead  with  his  work,  it  must  be  clearly  shown 
that  when  he  did  so  be  knew  and  appreciated 
the  danger  to  which  he  exposed  himself  by  do- 
ing the  work." 

We  think  the  plaintlfTs  evidence  does  not 
make  it  clearly  appear  that  when  he  entered 
upon  the  i)erfonnance  of  the  new  order,  glT- 
en  him  by  the  foreman,  he  knew  and  appre- 
ciated the  danger  involved  in  obedience.  His 
testimony  is  fairly  susceptible  of  the  con- 
struction that  not  until  he  has  started  back 
with  bis  wheelbarrow,  and  not  until  he  saw 
the  other  wheelbarrow  approaching  him,  did 
he  know  or  realise  that  the  two  wheelbarrows 
could  not  be  wheeled  by  each  other  with 
safety.  Up  to  this  poln^  then,  he  had  not 
assumed  the  risk  incident  to  changed  condi- 
tions of  his  work.  Not  knowing  at  that  time 
that  the  two  wheelbarrows  could  not  pass, 
he  did  not  "know  and  appreciate  the  danger 
of  obeying  the  order  he  had  receiyed." 
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"The  aervant'a  dependent  and  inferior  poet- 
tioa  is  to  be  taken  info  consideration;  and,  If 
the  Blaster  gives  Iiim  poaitiTO  orders  to  go  ou 
with  the  work,  under  perilous  ciicumstancea, 
the  servant  may  recover  for  an  injury  thna  in- 
curred, if  the  work  waa  not  obvioouT  so  danger- 
ous tfaJst  no  man  of  ordinary  prudence  would 
have  obeyed."  Shearman  &  Redfield  on  Neg. 
(6th  Ed.)  I  207h.  "When  ordered  into  a  place 
of  danger  the  aervant  will  not  be  chargeable 
with  having  assumed  the  risk,  unleaa  ao  glaring 
that  no  prudent  man  would  have  encountered  it, 
if  be  acts  with  reasonable  prudencs  in  its  ez- 
ceution."  Shearman  &  Redfield  on  Neg.  (6th 
Ed.)  S  207h,  notes.  "But  the  present  caae  comes 
under  a  limitation  to  that  doctrine,  to  the  effect 
that,  if  the  danger  ia  not  ao  abaolute,  or  im- 
guncnt,  that  injury  must  almost  neceaaarily  re- 
sult from  obedience  to  the  order,  and  the  serv- 
ant obeys  the  mder  and  Is  injured,  the  master 
will  not  be  allowed  to  defend,  on  the  ground 
that  the  aervant  ought  not  to  have  obeyed  the 
order."  Choctaw,  etc,  R.  &,  0&  v.  Jones,  4 
I..  K.  A.  (N.  S.)  868,  note. 

Tbe  condnsiona  wa  have  readied  on  this 
brandi  of  the  case  are  not  at  all  In  conflict 
with  the  decision  In  Hall  v.  Clark,  163  CaL 
392,  125  Pac.  1047,  but  are  In  harmony  with 
it.  The  two  cases  are  readily  dlfterentiated. 
In  that  case  the  plaintiff  could  know  and  ap- 
preciate tbe  dangers  incident  to  oboylng  the 
order  as  soon  as  it  waa  made.  The  situation 
waa  visible,  apparent,  and  known.  In  this 
case  tlie  danger  waa  not  known  or  appreciat- 
ed until  tbe  risk  bad  been  well  entered  ui>on. 
In  that  caae  tbe  plalntllT,  with  full  knowl- 
edge of  all  tbe  facta,  did  a  manifestly  danger- 
ona  act  In  this  ca^  tba  plaintiff,  after  be- 
ing placed  in  a  dangerous  position,  before  be 
knew  it  was  dangerous,  moved  to  one  side  to 
let  tbe  other  man  pass,  believing  it  was  a 
Htfe  tblng  to  do  if  tbe  other  man  waa  care- 
fnl,  aa  be  testifies,  and  we  are  not  prepared 
to  Bay  that  a  Jury  wonid  or  onght  to  have 
found  tbat  tbe  act  was  one  no  ordinarily 
jvndent  man  would  bare  attempted  under 
tbe  circumstances. 

[S]  Thns  far  tbe  case  has  been  considered 
wttbont  reference  to  tbe  provisions  of  tbe  act 
of  19U  (Stats.  1911,  p.  796),  known  as  tbe 
EmploytfB'  Uablllty  Act  Tbat  act  deals 
with  botb  contributory  negligence  and  as- 
sumption of  risk  as  dtfenaes  to  actions  of 
this  kind,  but  glvec  a  different  effect  to  each. 
Contributory  negligence  by  ttiat  act  to  made 
a  conditional  defense.  Assumption  of  tbe 
risk  of  ttie  bazard  to  denied  all  efficacy  as  a 
defense^  Under  tbat  act  contributory  neg- 
ligence does  not  bar  a  recovery  where  it  is 
slight  and  tbat  of  tbe  employer  is  gross  in 
compattoon,  but  the  damages  may  be  dimin- 
ished by  reason  of  sucb  contributory  negli- 
gence. 

So  In  tbto  case.  If  tbe  Jury  bad  found  tbat 
tbe  r«fffi»Hif  was  negligent  In  trying  to  pass 
tbe  wbeelbanow  in  tbe  manner  be  did,  they 
eoold  not  tben  bare  given  a  verdict  in  favor 
of  tbe  defendant  for  tbat  reastm,  unless  they 
also  found  tbat  bis  negligence  was  more  than 
allgbt  as  compared  to  the  negligence  of  tbe 
defendant    A  case  might  arise  when  great 


negligence  on  the  part  at  a  plaintiff  would 
be  considered  slight  when  compared  with  the 
negligence  of  tbe  defendant  So,  even  if,  in 
this  case,  the  plaintiff  was  guilty  of  negli- 
gence contributory  to  the  injury,  still  it  was 
for  tbe  jury  to  compare  it  with  tbe  negligence 
of  tbe  defendant  and,  if  found  to  be  slight  in 
comparison,  give  a  verdict  for  him  with  a 
reduction  at  amount  on  account  thereof,  but 
not  give  a  verdict  for  tbe  defendant  unless 
the  plalntlfTs  negligence  was  found  to  be 
more  than  sli^t  in  comparison  with  tbe  de- 
fendant's negligence. 

The  plaintiff  testified  tbat  to  permit  tbe 
other  man  to  pass  him  would  not  be  danger- 
ous If  tbe  other  was  careful.  If  the  jury 
believed  this  statement,  they  would  have  been 
Justified  under  the  circumstances  in  finding 
tbat  tbe  plaintiff  waa  not  guilty  of  negligence, 
or.  If  be  was,  tbat  It  .was  only  slight  as  com- 
pared wltb  defendant's. 
[I]  Tbe  Employers'  Liability  Act  provides: 
"It  shall  not  be  a  defense  (1)  That  the  em- 
ployi,  either  expressly  or  impliedly,  assumed 
the  risk  of  the  hasard  complained  oi" 

Tbto  would  seem  to  dispose  of  tbe  claim 
tbat  plaintiff  cannot  recover  because  he  as- 
sumed tbe  risk  of  tbe  hazard.  It  to  to  be 
noted  tbat  tbto  act  was  not  in  force  when 
tbe  cause  of  action  arose  in  Hall  v.  Clark, 
168  GaL  892,  126  Pa&  1017,  and  In  tbe  ded- 
sion  tbat  feature  to  inddentally  referred  to. 
See  page  896.  Tbe  act  does  not  use  tbe  ex- 
presBlon  "risk  of  the  employment"  but  "risk 
of  tbe  basard  complained  of,"  and  tbto  to 
btoad  enoogb  to  Indude  botb  tbe  ordinary 
and  extraordinary  risks  of  an  employment. 

"But  even  if  it  be  said  tbat  tbe  station  as  used 
by  Crabbe  waa  in  an  unsafe  condition,  and  that 
he  knew  it,  this  amounts  to  no  more  than  a  dec- 
laration that  Crabbe  assumed  the  risk  of  a 
Imown  hasard.  But  thto  fact  by  the  very 
terms  of  the  Employers'  liability  Act  no  long- 
er affords  the  employer  a  defense."  Crabbe  v. 
Mammoth  etc.,  Co.,  168  CaL  600, 148  Pac.  714. 

Our  conduslon  to  tbat  the  Jury  should 
bare  been  x>ermitted  to  pass  upon  tbe  case. 

The  Judgment  to  reversed. 

We  concur:    OHIPMAN,  P.  J.;  HART,  J. 


BUTTS  et  aL  v.  ROTHSCHILD  BROS.  HAT 

CO.    (No.  7506.) 
(Supreme  Court  of  Oklahoma.    July  25,  1916.) 

(Syllabu*  Jty  th€  Ctmrt.) 
ArvKAX,  Ann  E^aaoa  <=»1236— T j a Bn.iraa  oN 

BOND-^UDGMKNT. 

In  a  case  appealed  to  the  Supreme  Court 
where  aupersedeaa  bond  has  been  given  staying 
execution,  and  the  judgment  here  is  against  the 
appellant  thia  court  by  virtue  of  the  provlsiona 
of  chapter  249,  Seas.  Laws  1916,  will  enter 
judgment  against  the  sureties  on  such  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  4778-4784;  Dec.  Dig.  «=» 
1236.] 

CommisslonerB'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Coal  County;  R. 
it.  Rainey,  Judge. 
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Action  between  7.  W.  Butts,  Jr.,  and  anotbr 
er  and  the  Bothschlld  Brothers  Hat  Com- 
pany. From  the  Judgment,  Butts  and  anoth- 
er bring  error.  Motion  for  Judgment  against 
sureties  on  supersedeas  bond.    Sustained. 

Oeorge  Trice,  of  Coalgate,  for  plaintiffs  in 
error.  Fooshee  ft  Brunson,  of  Coalgate,  for 
defendant  In  error. 

BLEAKMORB,  0.  On  appeal  to  this  court 
from  a  Judgment  of  the  district  court  of  Coal 
county,  supersedeas  bond  was  filed,  executed 
by  the  plaintiffs  in  error  as  prlndpals,  and 
E.  R.  Bunch  and  R.  A.  Arnold  as  sureties, 
to  stay  said  Judgment  On  July  11,  1916, 
there  was  Judgment  of  this  court  against 
appellants;  and  motion  has  been  filed  herein 
for  Judgment  against  the  sureties  on  such 
supersedeas  bond.  By  virtue  of  the  provi- 
sions of  chapter  249,  Sees.  Laws  1916,  as  con- 
strued in  Long  T.  Lang  (not  yet  officially  re- 
ported), 162  Pac.  1078,  the  motion  is  sus- 
tained. 

Judgment  is  therefore  eaterei  in  this  ooart 
against  E.  R.  Bunch  and  S.  A.  Arnold,  in  the 
sum  of  $199.47,  together  with  Interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from 
the  29th  day  of  September,  1914,  and  all 
costs  of  the  action. 

PER  CURIAM.    Ad(vted  in  whole. 


AARON  et  aL  t.  AMERICAN  NAT.  BANE. 
(No.  7376.) 

(Supreme  Court  of  Oklahoma.    July  26,  1916.) 

(Syllabu*   by  the  Court.) 

Appkai.  and  Ebrob  iS=3305— AssiomoENTS  of 
Ebbob— RiTLiNa  ON  Motion  fob  New  Tbiax^ 
Errors  occurring  during  the  trial  cannot  be 
considered  by  the  Supreme  Court  unless  the  rul- 
ing of  the  trial  court  on  the  motion  for  a  new 
trial  is  assigned  as  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1769-1764;   Dec.  Dig.  «=3 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court  Osage  County; 
R.  H.  Hudson,  Judge. 

Action  by  the  American  National-  Bank 
against  W.  H.  Aaron  and  another  on  a 
promissory  note.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Dismissed. 

Templeton  &  Tillman,  of  Fawhuska,  for 
plaintiffs  m  error.  Robert  Stuart  and  A.  M. 
Widdows,  both  of  Pawhuska,  tor  defendant 
in  error.  ' 

BRUNSON,  C.  This  court  has  repeatedly 
held  that  errors  occurring  during  the  trial 
cannot  be  considered  unless  motion  for  a 
new  trial  has  been  made  by  the  complaining 
party,  and  acted  upoh  by  the  trial  court,  and 
its  ruling  assl^ed  as  error  In  the  Supreme 
Court  Avery  v.  Hays,  44  OkL  71,  144  Pac 
624;  Kee  v.  Park  et  aL.  32  Okl.  302, 122  Paa 
712;    SUnchcomb  v.  Myers,  28  OkL  5©7,  115 


Pac.  602;  St  Loula  ft  S.  F.  B.  B.  Oo.  v. 
Leake  et  aL,  84  OkL  77.  128  Pac.  1126.  The 
plaintiffs  In  error,  defendants  below,  bave  not 
assigned  as  error  the  ruling  of  the  court  upon 
the  motion  for  a  new  trial,  and  therefore  we 
cannot  consider  the  errors  alleged  to  have 
occurred  during  the  trlaL  The  only  errors 
complained  of  are  those  occurring  upon  the 
trlaL    The  appeal  is  therefore  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


WESTERN   SILO   CO.   v.   EELLBT. 
(No.  7271.) 

(Supreme  Cmat  of  Oklahoma.    July  2S,  1016.> 

(SyUabut  by  the  Court.) 

Afpxai.  and  Ebbob  «=»773(5)— Bbikfs— Rx- 
vBBSAi.  roB  Vajlxjbm  of  Appkuxk  to  Fiu 
Bbiefb. 

Where  plaintiff  in  error  has  completed  its 
raoDid  and  filed  its  appeal  in  tliia  court  and  has 
served  and  filed  a  bnef  in  compliance  with  the 
rules  of  this  court,  and  defendant  in  error  has 
neither  filed  a  brief  nor  offered  any  excuse  for 
his  failure  to  do  so,  this  court  is  not  required 
to  search  the  record  to  find  some  theory  upon 
which  the  Judgment  may  be  affirmed,  and  where 
the  brief*  filed  by  plaintiff  in  error  appears  rea- 
sonably to  sustain  the  assignments  ot  error,  tiie 
court  may  reverse  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3104,  3110;  Dec.  Dig. 
<8=»773(5).] 

CommisslonerB'  Opinion,  Dlvlston  Na  L 
Error  from  Superior  Court,  Muskogee  Coun- 
ty;  H.  a  Tburman,  Judge. 

Action  by  the  Western  SUo  Ounpaoy,  a 
corporation,  against  J.  B.  Eelley.  Judgmoit 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Leopold  ft  Cochran,  of  Moskogee,  tor  plain- 
tiff in  error.  Crump,  Bailey  ft  Cramp,  of 
Muskogee,  for  defendant  In  error. 

RUMMONS,  a  The  plaintiff  In  error  in 
this  case  duly  perfected  Its  appeal  by  filing 
its  petition  In  error  with  case-made  thereto 
attached,  in  this  court,  on  April  1,  1916,  and 
thereafter,  on  April  5,  1916,  in  accordance 
with  the  rules  of  this  court  duly  filed  and 
served  its  brief.  Defendant  in  error,  how- 
ever, has  served  and  filed  no  brief,  and  has 
neither  requested  additional  time  to  file  brief 
or  offered  any  excuse  for  his  failure  to  file 
a  brlet  The  record  and  the  brief  of  plaiu- 
tiff  la  error  reasonably  sustain  the  assign- 
ments of  error  made  by  plaintiff  In  error. 
In  this  state  of  the  case  It  Is  not  incumbent 
upon  na  to  search  the  record  for  grounds 
upon  which  to  affirm  the  Judgment  but  we 
may,  under  the  rules  of  this  court  reverse 
the  Judgment  of  the  court  below  and  remand 
the  cause. 

The  Judgment  of  the  trial  court  should 
therefore  be  reversed,  and  this  cause  remand- 
ed for  a  new  trlaL 

PER  CURIAM.    Adopted  In  whole. 
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EN'SUHANCB    CO.    OF   NORTH    AMERICA 

V.  COCHRAN  et  al.     (No.  6307.) 
(Sapreme  Court  of  Oklahoma.    June  20,  1016.; 

(Svtlahut  lu  tA«  Court.) 

1.  IWSTTBAKCK  ^=>540— PbOOFS  OF  L0S8— StTF- 
FICIKKCY. 

Subetandal  compliance  with  the  require- 
ments of  proof  of  loss  is  sufficient.  Held,  in 
this  cause,  that  the  proof  of  loss  under  the  cir- 
cTunsuuices  was  a  substantial  compliance  with 
the  requirements  of  the  policy. 

[Ed.  Note. — For  other  casoa,  see  Insurance, 
Cent.  Dig.  S  1338 ;   Dec.  Dig.  «=>540.] 

2.  IlTSTTKANCK     <&=»060(1)— PBOOro    OF    LOSS— 

Waivkk. 
Where  the  petition  alleges  the  making  of 
proper  proof  of  loss  and  the  evidence  discloses 
that  proof  of  loss,  though  defective,  was  ac- 
cepted and  retained  by  the  company  and  no 
<«mp]aii]t  made  of  the  defects  or  notice  given 
the  insured,  held  such  defects  waived,  and  fur- 
ther proof  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent.  Dig.  {  1393;   Dec.  Dig.  <»s>660(l).] 

3.  Appbu.  and  E^bob  ^91064(1)— Rkvibw— 
PsBJUDioiAi.  EnxcT  or  EriBOB— BuBDxn  or 
Pkoor. 

Where  error  is  predicated  upon  the  Intro- 
duction of  incompetent  evidence,  it  must  ap- 
pear that  the  trial  judge  relied  upon  such  In- 
eompetent  evidence  before  the  cause  will  be  re- 
veraed ;  and  where  the  conclusions  of  fact  and 
of  law  fairly  show  that  such  evidence  was  not 
considered,  its  admission  will  b«  held  not  pr«]- 
odieiaL 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4185;  Dec.  I)jg.  <8=» 
1054ff).] 

4.  Appeal  and  Erbor  «=»187(2)— Present- 
iso  QDEsnoNS  IN  Tbial  Court— Parties.  , 

The  right  of  a  trustee  of  a  bankrupt  estate 
to  be  made  a  party  plaintiff,  without  objection 
or  exception,  so  far  as  the  record  discloses, 
cannot  be  urged  in  the  Supreme  Court  for  the 
first  tiine. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1185:  Dec.  Dig.  <8=>187(2); 
Parties,  Cent.  Dig.  H  167,  172,  173.] 

5.  Appeai.  and  Ebbob  <S=>10D0(7)— Review— 
SxjccEqprvE  Appeai,s— Law  of  the  Case. 

where  questions  of  law  upon  a  state  of 
facts  have  been  settled  upon  a  former  appeal, 
and  are  based,  in  substance,  upon  thesame  evi- 
dence when  again  presented,  the  decision  on  the 
former  appeal  is  the  law  of  the  case,  and  bind- 
ing upon  this  court. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4376;  Dec  Dig.  «=» 
100©{7).] 

CommlssionerB'  Opinion,.  Division  No.  & 
Error  from  District  Court,  Rogers  County; 
Frank  Ertell,  Special  Judge. 

Action  by  William  Taylor  and  A.  O.  Coch- 
ran, trustee  In  bankruptcy,  against  the  Insur- 
ance Company  of  North  America.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Bnrwell,  Crockett  &  Johnson,  of  Oklalioma 
City,  for  plaintiff  In  error,  Dennis  H.  Wil- 
sdii,  of  Tinlta,  for  defendants  In  error. 


CLAY,  C.    Upon  a  rehearing  of  jthls  cause 
the  original  opinion,  witfa  some  modifications 


in  the  language  and  reasoning  thereof,  is  ad- 
hered to. 

This  is  an  appeal  from  the  district  court  of 
Rogers  county,  Otl.,  wherein  A.  0.  Coch- 
ran, trustee  in  bankruptcy,  and  William 
Taylor,  were  plalntlfTs,  defendants  in  error 
here,  and  the  Insurance  Company  of  North 
America  was  defendant,  plaintiff  in  error 
here,  and  for  convenience  they  will  be  refer- 
red to  as  In  the  court  below,  plaintiffs  and  de- 
fendant, respectively. 

On  January  23,  1905,  WiUiam  Taylor  filed 
bis  petition,  in  said  court  to  recover  on  a 
policy  of  insurance  Issued  by  the  defendant 
in  the  sum  of  f2,240,  covering  560  tons  of 
hay,  and  alleging  that  he  paid  the  sum  of 
$120  premium  therefor;  that  a  copy  of  said 
policy  is  not  attached  to  the  petition,  for 
the  reason  that  the  same  was  In  the  iKtsses- 
sion  of  the  defendant;  that  on  the  Dth  day  of 
October,  1904,  said  hay  was  totally  destroy- 
ed by  fire;  that  due  notice  was  given,  and 
proof  of  loss  made  on  November  12,  1904. 
The  defendant  answered:  First,  by  a  general 
denial;  second,  by  admitting  the  ownership 
of  tbe  hay,  admitting  the  contract  of  insur- 
ance in  the  amount  and  upon  the  considera- 
tion set  forth  in  the  petition,  but  denied  the 
amount  and  value  of  the  hay;  denied  plain- 
tiff performed  the  conditions  the  contract  Im- 
posed upon  him;  alleged  a  cancellation  of 
the  policy  and  nonliability  by  reason  of  such 
cancellation,  and  tendered  back  tbe  unearned 
premium  paid  by  plaintiff,  and  pleaded  the 
other  conditions  of  the  policy;  also  alleged 
that  the  property  was  Incumbered  by  a 
mortgage;  denied  that  notice  and  proof  of 
loss  was  made  in  the  time  and  manner  pre-' 
scribed;  and  alleged  that  the  time  therefor 
bad  not  been  extended,  and  admitted  the 
possession  of  the  policy.  The  case  was  tried 
to  the  court  Plaintiff^  introduced  their  evi- 
dence and  rested.  The  defendant  demurred 
to  the  evidence,  and  the  demurrer  was- over-' 
ruled.  The  defendant  elected  to  stand  on  Its 
demurrer,  and  thereupon  Judgment  was  en- 
tered for  plaintiff  for  the  amount  sued  for. 

[1]  Defendant's  first  assignment  of  error 
complains  of  tbe  action  of  tbe  trial  court 
in  admitting,  over  objection,  plaintiff's  pur- 
ported proof  of  loss.  The  objection  to  the 
introduction  of  this  evidence  was  that: 

"It-is  incompetent  Irrelevant,  and  immaterial, 
not  in  complianoe  with  the  terms  of  the  policy, 
and  not  a  substantial  proof  of  loss." 

This  objection  was  overruled  and  exception 
saved,  and  proof  of  loss  admitted.  This 
proof  of' loss  w&s  in  the  words' and  figures 
following: 

"Rec'd  1  Feb.  05.   Hardy  ss.— A 
..^.,  ^  ,  ^  "Claremore,  L  T.,  Nov.  12,  1904. 
"Philadelphia,  Pa. 

"The  following  is  a  complete  list  and  the 
value  of  the  property  lost  and  destroyed  by  fire 
October  9th  1904,  belonging  to  Wilham  Taylor, 
Olaremore,  Indian  Territory,  and  covered  by 
policy  number  161  in  your  company,  dated 
August   17,   1904.     Five   hundred    sixty    (560) 
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tons  of  hay,  baled,  worth  $4.00  p«r  ton  baled, 
and  in  bam,  worth  $22^.00.  The  above  bay 
was  insured  by  your  company,  and  at  the  time 
was  valued  at  $4.00  and  estimated  to  contain 
660  tons  of  hay.  I  hereby  demand  a  settlement 
of  this  claim  under  the  policy  above  named." 

This  proof  of  loss  was  signed  and  sworn 
to  by  the  insured.  The  trial  court  found  the 
proof  of  loss  to  be  a  substantial  compliance 
with  the  conditions  of  the  policy,  and  we 
think,  under  the  peculiar  facts  in  the  case, 
this  holding  must  be  sustained. 

[2]  The  defendant's  allegation  that  the 
proof  of  loss  did  not  correspond  with  the 
conditions  of  the  policy  failed  to  point  out 
the  particulars  In  which  It  was  not  sufficient, 
and  no  proof  was  offered  on  this  subject 
The  defendant  having  the  policy  in  its  pos- 
session, the  burden  of  showing  its  conditions 
was  upon  it  The  evidence  clearly  shows 
that  no  objection  was  made  to  the  proof  of 
loss  offered,  but  that  upon  seasonable  notice 
of  lossi  the  defendant  denied  all  liability 
upon  the  ground  that  the  policy  was  not  in 
force  at  the  time  of  the  fire  because  of  its 
prior  cancellation.  To  hold  the  policy  in  its 
possession,  claim  cancellation,  and  yet  insist 
upon  a  strict  compliance  with  its  terms  upon 
the  part  of  the  insured  to  furnish  proof  of 
loss  would  be  placing  an  unwarranted  burden 
upon  the  insured.  Mr.  Beach  in  his  work  on 
Insurance,  voL  2,  {  1240,  says: 

"An  insurer  who  denies  liability,  claims  can- 
cellation, is  estopped  to  object  to  the  want  of 
preliminary  i)roof  of  loss  and  cannot  retain  the 
policy  belonging  to  the  person  insured  and  in 
case  of  loss  insist  that  he  be  governed  by  tbe 
terms  thereof  as  to  the  proof  of  loss." 

By  retaining,  without  objection,  tbe  proof 
of  loss  the  defendant  failed  to  perform  a 
duty,  which  It  owed  to  the  plaintiff,  of  noti' 
fylng  him  of  the  defects  therein,  and  thereby 
win  be  held  to  have  acepted  the  proof  of 
loss  as  suflicient  In  the  case  of  Arkansas 
Insurance  Company  v.  Oox,  21  Okl.  873,  98 
Paa  652,  20  L.  B.  A.  (N.  S.)  776,  129  Am. 
St  Bep.  808,  Mr.  Justice  Hayes  says: 

"If  the  proofs  of  loss  •  •  •  were  defec- 
tive, and  not  in  compliance  with  the  policy,  and 
not  satisfactory  to  defendant,  defendant  should 
have  notified  plaintiff  of  such  facts  within  a 
reasonable  time  and  pointed  out  to  him  the 
specific  defects,  in  order  that  plaintiff  might 
remedy  the  same,  and,  havinj;  &iled  to  do  so, 
the  defendant  waived  its  right  to  have  the 
proofs  of  loss  submitted  in  the  exact  form  and 
manner  prescribed  by  the  policy.  Joyce  on 
Insurance,  vol.  4,  J  3362:  Hanover  Ins.  Oo. 
T.  Lewis,  28  Fla.  209,  10  South.  207;  16  Ency. 
of  Law,  p.  959." 

In  tbe  case  of  Pacific  Mutual  Insurance 
Co.  T.  O'Neil,  36  OkL  792,  130  Pac.  270,  Mr. 
Justice  Sharp  says: 

"As  to  tbe  sufSdency  of  the  proofs  of  death, 
the  defendant  company  by  accepting  and  retain- 
ing those  furnished,  even  though  they  were  not 
in  the  form  required  by  tbe  terms  of  the  policy, 
vraived  any  objection  thereta  St.  Paul  F.  &  M. 
Ins.  Co.  v.  Mittendorf,  24  Okl.  661,  104  Pac. 
354,  28  L.  R.  A.  (N.  S.)  651 ;  Arkansas  Ins. 
Go.  V.  CoiiJl  Okl.  873.  98  Pac.  552,  20  L.  B. 
A.  (N.  S.)  775,  129  Am.  St  Rep.  808 ;  Cooley's 
Briefs  on  tbe  Law  of  Ins.  3544 :  Bliss  on  Life 
Ina.  {  268." 


Defendant  in  its  second  assignment  of  er- 
ror complains  of  the  action  of  the  trial  court 
in  admitdng,  over  objection,  evidence  tending 
to  prove  a  waiver  of  the  proof  of  loss  because 
a  waiver  was  not  pleaded.  The  answer  to- 
this  is  that  the  court  found,  not  a  waiver, 
but  a  proof  of  loss  in  substantial  compliance 
with  the  terms  of  the  policy;  and,  in  view 
of  the  fact  that  the  defendant  must  be 
held  to  have  accepted  the  proof  offered  as  a 
full  compliance  by  not  objecting  to  it,  we 
think  the  court's  ruling  is  correct  In  Luna 
Creek  Bldg.  Ass'n  v.  State  Ins.  Co.,  29  Or. 
669,  46  Pac.  366,  the  court  says: 

"It  is  elementary  law  that  tbe  proof  must 
correspond  to  the  allegations,  and  there  is  no 
reason  why  tUjj  rule,  found  by  long  experienc«> 
to  be  necessaiy  to  the  orderly  administration  of 
justice,  should  not  apply  in  actions  on  insur- 
ance policies,  as  in  all  other  cases.  It  imposes 
no  hardshiT)  upon  the  plaintiff,  and  is  but  even- 
handed  justice  to  tbe  defendant.  A  waiver  of  a 
mere  defect  in  a  proof  of  loss  as  furnished  may, 
however,  be  shown  without  pleading  it  because 
an  omission  to  notify  the  assured  of  such  .de- 
fect promptly  and  specifically  estops  the  com- 
Sany  from  claiming  that  tbe  proof  furnished 
oes  not  complv  with  the  provisions  of  the  pol- 
icy, and  it  is  tnerefore  deoned  to  be  due  proof 
of  loss,  and  sustains  an  allegation  of  perform- 
ance. But  where  no  attempt  whatever  is  made 
to  comply  with  the  provisions  of  the  policy  in 
that  regard,  but  reliance  in  had  entirely  upon 
a  waiver  of  performance,  the  waiver  must  be 
pleaded  before  it  can  be  proved." 

In  fact  the  weight  of  authority  supports 
this  doctrine,  and  very  few,  if  any,  cases 
bold  It  necessary. to  plead  a  waiver  of  mere 
defects  in  the  proof  of  loss.  The  evidence 
pbjected  to  in  this  case  only  tends  to  show 
that  proof  of  loss  was  made.  No  objection  to 
the  nature  of  the  proof,  or  the  particular 
defect,  was  ever  pointed  out  by  the  defend- 
ant, but  the  proof  was  retained  and  payment 
refused  upon  the  ground  of  cancellation  of 
tbe  policy.  In  Zlelke  v.  London  Ins.  Corp.,  64 
Wis.  442,  26  N.  W.  436,  it  is  said: 

"We  do  not  understand  that  such  evidence 
tended  merely,  to  prove  a  complete  waiver  of  any 
proofs  of  loss,  but  rather  to  prove  the  making 
of  the  proofs  of  loss  required  by  the  policy,  in 
such  manner  and  form  as  required  by  the  com- 
pany at  the  time,  as  a  compliance  with  the 
condition  of  the  policy  in  that  respect  and  if  it 
showed  any  waiver,  it  was  as  to  the  mere  fonn 
of  the  written  proofs  and  their  authentication." 

Also  see  Ency.  BTidence,  voL  7,  p.  669; 
Arkansas  Ins.  Co.  v.  Cox,  supra;  Titus  ▼. 
Glenn  Palls  Ins.  Co.,  81  N.  Y.  410;  First 
Nat  Bank  v.  Am.  Ins.  Co.,  58  Minn.  492,  60 
N.  W.  345.  In  Home  Insurance  Company  t. 
Ballard,  32  OkL  723,  124  Paa  316,  the  court 
holds: 

"As  to  the  deftase  of  plaintiff's  failure  to  make 
proof  of  loss  and  to  cause  appraisement  to  be 
made,  the  record  shows  that  ue  made  proof  of 
loss,  sent  same  to  the  company,  and  that  the 
company  refused  payment  *  *  *  refused  to 
adjust  same,  and  doiied  any  liability  whatever 
therefor.  Under  this  state  of  facts,  plaintiff 
should  not  be  denied  his  remedy  at  law.^ 

When  a  plaintiff  makes  out  a  prima  fade 
case,  the  burden  is  upon  the  defendant  to 
prove  the  breach  of  the  conditions  relied 
upon.    10  Ency.  936L 
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Th«  anthoritleB  dted  by  plaintiff  in  error 
to  tlie  effect  that  waiver,  or  estoppel,  when 
rfUed  upon  t)y  the  Insured  to  excuse  a  fail- 
ore  to  perform  conditions  precedent,  such  as 
living  notice  or  making  preliminary  proofs 
of  loss,  must  be  pleaded  by  plaintiff,  are  ta 
accord  with  the  wdght  of  authority,  where 
the  code  pleading  i)reTaUs.  Wliat  we  hold 
is  that  when,  und«r  allegations  of  perform- 
ance,  defective  proofii  are  furnished,  and  evi- 
dence (rflered  that  such  proofs  were  retained 
by  tlie  company  without  objection  or  pointing 
out  the  defects  therein,  and  upon  seasonable 
notice  of  loss  liability  is  denied  upon  other 
grounds  than  the  failure  to  make  proof  of 
loss,  the  admission  of  such  testimony,  over 
the  objection  of  the  defendant  that  waiver 
was  not  pleaded,  is  not  error.  Ins.  Co.  t. 
Dierks,  43  Neb.  478,  61  N.  W.  74a 

[3]  Defendant's  third,  fourth,  and  fifth 
assignments  of  error  will  be  treated  to- 
gether, as  they  involve  the  same  questions. 
The  errors  complained  of  in  these  assign- 
mefnts  of  error  are:  That  the  court,  over  de- 
fendant's objection,  permitted  the  testimony 
of  J.  Len  Cmner,  given  upon  a  former  trlali 
to  be  read  in  evidence,  and  permitted  coun- 
sel for  plaintiff  to  testify  that  he  had  heard 
the  witness  testify  in  the  former  trial,  and 
that  the  testimony  read  was  in  the  same  lan- 
guage as  given  by  said  witness  in  the  former 
trial,  and  that  the  cross-examination  of  said 
witness  did  not  materially  change  the  facts 
as  proven  by  his  testimony  In  chief.  This 
canse  was  tried  to  the  court  without  the 
intervention  of  a  Jury,  and  Judgment  render- 
ed npon  demurrer  to  the  evidence,  the  de- 
fendant having  elected  to  stand  upon  the 
demnrrer.  Thereafter  the  Judge  Bled  his 
oonclnsicms  of  fact  and  law,  which  have  the 
^Fect  of  a  general  verdict  Before  a  cause 
will  be  reversed  for  the  admission  of  Incom- 
petent evidence,  wliere  it  is  tried  to  the 
«onrt  and  conclusions  of  fact  and  law  filed, 
which  are  brought  up  in  the  record,  it  must 
appear  to  this  court  that  the  trial  judge  re- 
lied upon  such  Incompetent  evidence  in  reach- 
ing his  con(^n8ion8;  and,  in  determining 
what,  U  any,  weight  was  given  to  such  evi- 
dence, the  conclusion  of  fact  and  law  will 
be  examined.  If,  by  excluding  such  testi- 
mony, there  still  remains  siiffldent  evidence 
to  sustain  the  Judgment,  the  cause  will  not 
be  reversed  on  account  of  the  admission  of 
sncb  testimony.  Dspedally  is  this  true 
where,  by  demurrer  to  tlie  evidence,  the  de- 
fendant has  admitted  the  truth  of  the  com- 
petent evidence  in  the  record.  In  this  cause 
It  is  apparent  that  the  trial  judge's  conclu- 
sions would  have  been  the  same  had  the 
testimony  complained  of  been  excluded,  as 
the  testimony  of  the  insured,  William  Tay- 
lor, was  admitted  to  be  true  by  the  demur- 
rer, and  the  evidence  complained  of  was  not 
mnterinlly  different  from  that  of  the  insured. 
In  the  case  of  Kennedy  v.  Pawnee  Trust  Co., 
34  OkL  140,  126  Fac.  649,  Mr.  Justtce  Sharp 
says: 


"The  court  will  not  reverse  for  the  admission 
of  incompetent  evidence,  unless  it  appears"  the 
trial  court  "relied  upon  such  incompetent  evi- 
dence." Funk  V.  Hendricks,  24  Okl.  837  [lOS 
Pac  862] ;  Mullen  v.  Tbazton  [24  OkL  643]  104 
Pac.  359. 

Defendant  presents,  under  Its  sixth  assign- 
ment of  error,  the  alleged  error  of  the  court 
in  permitting  the  witness  Godfrey,  presidoit 
of  the  First  National  Bank,  to  testify  tliat 
said  bank  had  no  mortgage  on  the  hay  in- 
sured. This  could  not  have  been  prejudicial 
error,  under  the  ruling  announced  in  the 
torching  paragraph,  as  the  trial  court  found 
from  the  evidence  that  the  hay  described  in 
the  policy  was  at  no  time  covered  by  the 
mortgage  in  question,  and  was  neither  an  ad- 
dition or  Increase  to  that  mentioned  in  the 
mortgage.  Again,  this  testimony,  having 
been  elicited  on  the  part  of  the  defendant  by 
its  cross-examination,  was  In  effect  with- 
drawn in  so  far  as  It  was  prejudicial  to 
plaintiff,  by  its  demurrer.  Clement,  Fire 
Iiis.  Co.,  VOL  3,  p.  194;  Hartford  v.  I4md- 
tare,  63  Neb.  669,  88  N.  W.  779;  Great  West- 
em  V.  Sparks,  38  OkL  806,  132  Pac.  1092,  49 
L.  H.  A.  (N.  S.)  724;  Western  Reciprocal 
Underwriters  v.  Coon,  88  OkL  463,  134  Pac. 
22. 

Defendant  urges  that  error  was  commit- 
ted by  the  trial  court  in  admitting,  over 
its  objection,  plaintiff's  Exhibit  B,  the  same 
being  a  letter  dated  November  16,  1904,  ad- 
dressed to  Wm.  T.  Taylor,  Olaremore,  and 
signed  by  defendant's  vice  president,  B.  S. 
milott,  which  reads  as  follows: 

"Your  favor  of  the  12th  inst,  in  reference 
to  loss  under  policy  161,  has  been  forwarded  by 
us  to  our  general  agent  for  the  western  states, 
J.  F.  Downing,  of  Brie,  Penna.,  for  his  kind  at- 
tention." 

The  facts  and  drcumstances,  Taylor's  tes- 
timony that  he  had  mailed  proof  of  loss  to 
defendant,  the  proof  offered  in  evidence,  hav- 
ing been  sworn  to  November  12,  1904,  and 
having  been  in  defendant's  possession,  as 
shown  by  the  notation  on  same,  the  testi- 
mony of  the  insured  that  it  was  from  the 
company,  the  date  M  the  exhibit,  and  its 
contents,  all  support  the  reasonable  conclu- 
sion that  it  was  the  company's  letter  in  an- 
swer to  Taylor's  of  the  12th  day  of  Novem- 
ber, forwarding  proof  of  loss.  We  are  of 
the  opinion  that  the  court  properly  overruled 
defendant's  objection  to  the  evidence.  Oreen- 
leaf  on  Evid.  (leth  Ed.)  |  575c ;  Norwegian 
Plow  Co.  V.  Munger,  62  Kan.  371,  85  Pac.  11; 
Bloom  V.  State  Ina  Co.,  94  Iowa,  869,  62  N. 
W.  ^0. 

Defendant's  eighth  assignment  is  treated 
under  four  subdivisions,  vis.:  (1)  That  proof 
of  loss  was  not  furnished  in  time;  (2)  that 
the  policy  was  canceled  prior  to  the  fire; 
(3)  that  the  property  insured  was  mortgag- 
ed; (4)  that  there  was  no  evidence  to  show 
that  the  trustee  was  authorized  to  intervene. 

[5]  Propositions  1  and  3  have  already  been 
disposed  of.  No.  2,  that  the  policy  had  been 
canceled,  cannot  be  maintained,  for  the  rea- 
son Uiat  Mr.  Justice  WiUiams,  -on  a  former 
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appeal  of  tbls  case,  settled  this  question 
atjainst  defendant  after  an  extaanstlve  re- 
search of  authorities.  Taylor  v.  Ins.  Co.  of 
North  Am.,  25  Okl.  92,  105  Pac.  354,  138  Am. 
St  Rep.  906. 

The  evidence  in  this  case  is  substantially 
the  same  as  on  the  former  appeal,  and  that 
decision  is  the  law  of  this  case  and  binding 
on  this  court 

[4]  Proposition  No.  4  having  been  settled 
by  the  trial  court  and  no  objections  and  ex- 
ceptions having  been  taken  and  preserved  in 
the  record.  It  comes  too  late  when  raised  for 
the  first  time  in  the  Supreme  Court  Sec- 
tion 4995,  H.  D.  Code ;  Anderson  t.  Ferguson, 
12  Okl.  307,  71  Pac,  226. 

We  have  examined  the  evidence  and  con- 
clusions of  the  trial  court,  have  considered 
in  detail  the  defendant's  assignments  of  er- 
ror, and  we  find  no  error  for  which  this 
cause  should  be  reversed,  and  we  therefore 
recommend  that  the  judgment  of  the  trial 
court  be  affirmed. 

PBR  CURIAM.    Adopted  in  whole. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  BARTON. 

(No.  6058.) 
(Supreme  Court  of  Oklahoma.    June  6,  1916.) 

(SyHalHu  ly  th«  Court) 

1.  Raiiaoads   «=>329— Opebation— Accidsht 
AT  CBoasino— Pboxiuate  Cause  or  Injuey. 

Negligence  cannot  be  based  upon  the  failure 
of  those  in  charge  of  a  train  to  ring  the  beU  and 
sound  the  whistle,  where  the  plaintiff  pleads 
and  proves  that,  while  in  a  position  of  safety, 
be  knew  the  train  was  approaching. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1026;   Dec.  Dig.  <3=3329.] 

2.  BVIDKNCE    «=»492— COMPKTENOT  —  KnOWL- 

EDOE  OF  Facts. 
Where  a  witness  testified  that  he  did  not 
observe  or  know  the  speed  of  the  train  at  the 
time  of  the  injury,  but  when  urged  by  counsel 
testified  that  in  his  judgment  it  was  traveling 
15  miles  an  hour  or  more,  held,  that  the  witness, 
not  having  observed  or  knowing  the  speed  of 
such  train,  was  not  qualified  to  testify  with  re- 
gard thereto. 

[Ed.  Note. — For  other  cases,  see  Bvidehce, 
Cent  Dig.  {  2270;   Dec.  Dig.  «s>492.1 

8.  Rahaoads  <8=>316(4),  350(11)— Operation- 
Accidents  AT  Cbossinos  —  Speed  —  Ques- 
tion OF  Fact. 
Where,  in  the  limits  of  a  town,  the  speed 
of  a  train  is  not  regulated  by  ordinance,  a  rail- 
way company  may  run  its  trains  at  any  rate 
of  speed  consistent  with  the  safety  of  such 
trains  and  persons  rightfully  on  its  premises, 
but  this  privilege  does  not  give  to  such  company 
the  right  to  run  into  a  station  at  an  excessive 
rate  of  speed  in  utter  disregard  of  the  safety  of 
persons  rightfully  upon  its  premises;  such 
speed  must  be  regulated  with  due  regard  for 
the  safety  of  the  public.  Held,  that  whether 
there  was  excessive  speed,  and,  if  go,  whether 
under  the  facts  and  circumstances  of  tibe  case 
rach  speed  constituted  negligence,  is  a  question 
of  fact  to  be  determined  by  the  jury. 

[Ed.  Nota— For  other  cases,  see  Railroads, 
Cent  Dig.  Jj  lOia,  1164%;  Dec  Dig.  «=i 
316(4),  350(11).] 


4.  RAnsoAns  ®=»346(7)  —  Ofebatior  —  Acci- 
dents AT  OSOBSINOB— BUBDEN  OT  PbOOF. 

Whether  the  excessive  speed  of  a  train  is 
the  proximate  cause  of  an  injury  is  never  pre- 
sumed, but  most  be  estaUisbed  by  the  evidence. 
[Ed.  Note, — For  other  cases,   see  Railroads. 
Cient  Dig.  {  1123;    Dec.  Dig.  <S=>346(7).] 

6.  RAiutoADS   «=9348(6)--Oferation  —  Acci- 
dents AT  CSbossinos— jEItidence. 
Evidence  examined,  and  held  insufficient  to 

support  the  doctrine  of  the  last  clear  chance. 
[Ed.   Note. — For  other  cases,   see  Railroads, 

Cent  Dig.  U  1144,  1149 ;   Dec.  Dig.  «3»348(6yj 

6.  Neouoenci  «s>  136(26)— AcmoNS  —  QDK»- 
tion  fob  couxi  ob  jubt— constrnttionai.. 
Pbovision. 

Section  6,  art.  28  (Williams')  Constitution, 
providing  that  the  defense  of  contributory  neg- 
ligence shall  in  all  cases  whatsoever  be  a  ques- 
tion of  fact,  and  shall,  at  all  times,  be  left  to 
the  jury,  does  not  take  from  the  courts  the  right 
to  ascertain  whether  the  three  necessary  ele- 
ments of  primary  negligence  exist  vis.:  (1)  The 
existence  of  a  duty  on  the  part  of  the  defend- 
ant to  protect  the  plaintiff^  from  injury;  (2> 
the  failure  of  the  defendant  to  perform  that 
duty;  and  (3)  injury  to  the  plaintiff  resulting 
from  such  failure. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  286,  333 ;   Dec.  Dig.  <e=s>136(26). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  N^ligence.] 

(Additional  ByUal»i$  by  Editorial  Staff.) 

7.  Neouoenob  «=»65— "Oonxbibutobt  Neo- 
LiQENCE'  '—Definition. 

"Contributory  negligence"  is  an  act  or  omis- 
sion on  the  part  of  the  plaintiff  amounting  to- 
want  of  ordinary  care  which,  concurring  or  co- 
operating with  the  negligent  act  of  defendant  is 
the  proximate  cause  of  th^  injury  complained 
of,  and  necessarily  presupposes  negligence  on 
the  part  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Negligence, 
C!ent  Dig.  {g  83,  94;    Dec.  Dig.  <8=965. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contributory  Negli- 
gence.] 

Commissioners'  Opinion,  Dlrlslom  Na  3. 
Error  from  District  Court,  Texas  County; 
Frank  Mathews,  Judge. 

Action  by  J.  P.  Barton  against  the  Chica- 
go, Rock  Island  &  Padlflc  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  and  remanded 
for  new  triaL 

C.  O.  Blake,  R.  J.  Roberts,  and  W.  H. 
Moore,  all  of  El  Reno,  and  J.  O.  Oamble,  of 
Des  Moines,  Iowa,  for  plaintiff  In  error.     3. 

5.  Harris,  Philip  J.  Breslin,  and  John  I<. 
Gleason,  all  of  Gnymon,  for  defendant  In 
error. 

RITTENHOUSE;  O.  TUs  action  was 
brought  to  recover  damages  for  personal 
injuries  received  throngh  the  alleged  neg- 
ligence of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Companj  on  October  14, 1012,  at  the 
station  of  Tyrone,  Okl.  The  cause  was  8ut>- 
mitted  to  a  Jury  and  resulted  In  a  Judgment 
in  favor  of  plaintiff  for  $1,600.  The  acts  of 
negligence  relied  upon  for  recovery  are  nu- 
merous, bnt  the  questions  necessary  for  a 
determination  of  the  controversy  are:   Was 
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#  there  any  evidence  offered  reasonably  tend- 
ing to  prove  that  the  defendant  was  gnllty 
of  nesUgence?  If  guilty  of  such  negligence, 
was  It  the  proximate  cause  of  the  Injary  7 

It]  It  Is  first  alleged  that  the  defendant 
oompany  caused  Its  train  to  be  run  from  the 
\rhistllng  post,  which  was  about  160  rods 
southeast  of  the  depot  platform,  into  the 
station  of  Tyrone  without  causing  any  whis- 
tle to  be  blown,  or  bell  to  be  rung,  and 
withoot  giving  any  warning  to  the  plaintiff 
of  the  approach  of  said  train.  It  Is  admit- 
ted by  plaintifr  in  his  petition  and  also  in 
Ills  evidence  that  he  was  standing  on  the 
platform,  waiting  for  the  arrival  of  this 
particular  train  in  order  to  deliver  a  pack- 
age to  the  mail  clerk;  tliat,  wliile  bo  stand- 
ing on  said  platform,  the  engine  wliistled, 
whereupon  he  immediately  turned  towards 
the  southwest  and  there  observed  the  train; 
that  be  then  went  a  distance  of  20  feet  into 
the  waiting  room,  procured  the  package  to  be 
delivered,  walked  out  of  the  room  in  a  north- 
easterly direction  for  tlie  purpose  of  reach- 
ing a  point  about  60  feet  northeast  of  said 
waiting  room,  where  the  mall  car  usually 
stopped;  that  from  the  time  plaintiff  heard 
said  whistle  and  saw  the  train,  to  the  time 
lie  naChed  the  track  and  was  injaied,  not 
more  than  IB  seconds  elapsed.  It  is  appar- 
ent, therefore,  that  the  plaintiff  knew  of  the 
approadi  of  tlie  train  wlttiin  15  seconds  be- 
fore be  was  injured,  and,  knowing  of  such 
fiict,  n^^gence  could  not  be  based  upon  the 
ftUore  of  the  engineer  to  aound  the  whistle 
or  ring  the  bell  in  order  to  warn  the  plain- 
tiff of  the  approach  of  said  train. 

In  the  case  of  M.,  K.  &  T.  Ry.  C!o.  v.  Otl- 
breatb,  154  Fac.  5S9,  Chief  Justice  Kane,  in 
dlscaaslng  a  similar  qnestion,  said: 

"It  seems  to  us  in  such  circnmstances  that 
DCgrligence  cannot  be  based  upon  the  failure  of 
the  engineer  to  ring  the  bell  or  sound  the  whis- 
tle to  warn  the  trackman  of  the  approach  of  his 
train  when  it  was  obTious  to  him  that  they 
bad  knowledge  of  this  fact" 

[2]  It  la  next  alleged  as  an  act  of  neg- 
ligence that  defendant  company  caused  said 
train  to  lie  nm  into  the  station  of  Tyrone  at 
a  rate  of  speed  in  excess  of  IS  iplles  per 
hoar,  without  slowing  down  or  slacking  the 
q)eed  of  said  train,  which  rate  of  speed  was 
greatly  In  excess  of  the  nsnal  speed  vrith 
which  said  train  usually  pulled  into  said  sta- 
tion, which  it  is  alleged  was  7  miles  per 
hour.  The  evidence  supporting  the  contention 
that  the  train  was  traveling  at  an  excessive 
rate  of  speed,  to  wit,  15  miles  per  hour,  was 
given  by  Torn  Davis,  who  testified  as  fol- 
lows: 

"Q.  Did  you  observe  the  speed  of  the  train  as 
it  came  upon  the  plaintiff  that  iayl  A.  No, 
air:  I  did  net,  not  particularly.  Q.  Did  you 
notice  It  generally,  what  distance,  the  rate  of 
speed?  A.  I  couldn't  state.  Q.  How  fast  wag 
the  train  going?  In  your  judgment,  how  fost 
was  the  train  running  when  you  observed  it? 
A.  I  don't  know.  My  judpnent  would  he—  I 
don't    know.     Q.  Answier.      A.  Uy   Judgment 


would  be  that  the  train  was  going  some  place 
dose  to  16  miles  per  hour;   maybe  moreu" 

To  an  these  questions  and  answers  the  de- 
fendant objected.  The  witness  had  distiuall- 
fled  Iiimself  to  testify  as  to  the  speed  of  the 
train.  He  did  not  observe  at  what  particular 
speed  the  train  was  traveling,  nor  could  he 
state  the  rate  of  speed ;  that  in  his  judgment 
he  did  not  know  at  what  rate  of  speed  the 
train  was  running  at  the  time  of  the  injury ; 
and  finally,  after  an  unusual  amount  of  ex- 
ertion on  the  part  of  counsel  for  plaintiff,  he 
testified  that  in  his  judgment  "the  train  was 
going  some  place  close  to  16  miles  per  hour, 
maybe  more."  This  is  the  only  evidence  in 
the  record  supporting  the  theory  that  the 
train  was  traveling  15  miles  per  hour,  and 
this  should  have  been  excluded;  the  answer 
showing  that  it  was  merely  a  gaess  on  the 
part  of  the  witness,  he  having  previously 
admitted  that  he  did  not  observe  the  speed 
of  the  train.  There  was  evidence  by  the  en- 
glnemen  that  the  train-  was  traveling  be- 
tween 10  and  12  miles  an  hour  as  it  ap- 
proached the  station,  and  that  it  was  grad- 
ually reducing  in  speed,  until  it  stopped; 
whether  the  train  was  traveling  at  an  ex- 
cessive rate  of  speed  when  It  hit  the  plain- 
tiff is  not  shown. 

[31  There  is  no  contention  that  the  speed 
of  the  train  was  regulated  by  ordinance,  and. 
In  the  absence  of  such  regulation,  defendant 
might  run  its  trains  at  any  rate  of  speed 
consistent  with  the  safety  of  such  trains, 
and  persons  rightfully  upon  its  premises; 
but  the  privilege  of  running  its  trains  at 
such  rate  of  speed  does  not  give  to  a  rail- 
way company  the  right  to  run  into  a  station 
at  excessive  speed  In  utter  disregard  of  the 
safety  of  persons  rightfully  upon  its  prem- 
ises, but  the  speed  must  be  regulated  with 
due  regard  for  the  safety  of  the  public. 
Where  there  is  evidence  of  excessive  speed, 
it  Is  for  the  jury  to  say  whether,  under  all 
the  facts  and  circumstances  of  the  case,  such 
speed  constituted  negligence.  Shearman  & 
Redfleld  on  the  Law  of  Negligence  (0th  Ed.) 
460;  33  Cyc.  901;  Struck  v.  Chicago,  M.  & 
St  P.  Ry.  Co.,  68  Minn.  298,  69  N.  W.  1022; 
Thompson  v.  New  Tork  Cent  ft  H.  R.  R. 
Co.,  110  N.  Y.  686,  IT  N.  E.  090;  Custer  v. 
Baltimore  &  O.  R.  Co.,  206  Pa.  629,  55  AtL 
1130;  Hlckey  ▼.  New  Tork  Cent  &  H.  R.  R. 
Co.,  8  App.  Div.  123,  40  N.  Y.  Supp.  484; 
Philadelphia  &  Reading  R.  Ca  t.  Long  and 
Wife,  75  Pa.  267. 

[4]  The  fact  that  the  defendant  may  have 
run  Its  train  into  this  station  at  a  speed  of 
16  miles  per  hour,  which  was  In  excess  of 
its  customary  speed  and  an  accident  follow- 
ed, does  not  of  Itself  render  defendant  liable 
for  such  Injury,  unless  the  speed  was  either 
the  proximate  cause  of  the  injury,  or  con- 
tributed toward  it;  and  whether  same  was 
the  proximate  cause,  or  contributed  toward 
it,  is  not  to  be  presumed,  but  must  be  estab- 
lished by  the  evldenc&  Shearman  &  Redfield 
on  the  Law  of  Negligence'  (6tb  Bd.)  27 ;  Hays 
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T.  Micbdgan  Oent  B.  R.,  Ill  U.  S.  228,  4 
Sup.  Ct.  868,  28  L.  Ed.  410;  Pennsylvania 
B.  Go.  T.  Hensll,  70  Ind.  669,  36  Am.  Bep. 
188.    • 

The  remaining  question  for  determination 
under  this  assignment  of  error  Is  whether  or 
not  the  running  of  the  train  at  on  alleged 
excessive  speed  was  the  proximate  cause  of, 
or  contributed  to,  the  Injury  of  plaintiff. 
Plaintiff  had  seen  the  coming  of  this  train, 
and  according  to  his  own  admissions,  after 
having  observed  Its  approach,  left  the  plat- 
form and  went  Into  the  waiting  room  for  the 
purpose  of  procuring  certain  packages  which 
he  Intended  delivering  to  the  mall  clerk,  and 
Immediately  pushed  his  way  through  the 
crowd  to  the  point  where  be  was  Injured; 
this,  as  he  states,  all  occurring  In  the  space 
of  15  seconds.  Under  these  circumstances, 
we  are  asked  to  say  that  the  speed  of  the 
train  was  the  proximate  cause  of  the  inju^ 
or  contributed  thereto.  This  we  cannot  do. 
From  the  Instant  plaintiff  observed  the  ap- 
proach of  the  train  until  his  Injury  he  was 
in  constant  motion,  his  purpose  being  to 
meet  the  mall  car  upon  its  arrival  at  the 
usual  stopping  place;  to  accomplish  which 
he  rapidly  proceeded  diagonally,  through  the 
crowd  of  people,  across  the  platform  to  the 
I)oiDt  where  he  was  struclc  The  evidence  is 
that  he  was  not  standing  near,  or  walking 
parallel  with,  the  track;  and  that  the  en- 
gineer did  not  see  him,  and  did  not 'and 
could  not  have  known  of  bis  danger  in  time 
to  have  stopped  the  train  and  avoided  the 
injury,  regardless  of  the  rate  of  speed  at 
which  the  train  ran  into  the  station.  It  is 
establishid  by  the  uncontroverted  evidence 
that,  had  the  train  been  proceeding  at  a  less 
rate  of  speed  than'  that  shown  by  the  evi- 
dence, still  the  engineer  was  powerless  to 
have  prevented  the  Injury. 

[6]  It  is  further  urged  that  the  plaintiff 
was  in  a  place  of  peril,  and  that  defendant 
knew  of  such  peril  in  time  to  have  avoided 
injuring  him.  We  have  heretofore  shown 
that  the  injury  followed  Immediately  upon 
the  plaintiff'  reaching  a  position  of  peril. 
Those  in  charge  of  the  train  had  the  right 
to  assume  that  the  plaintiff,  when  in  a  place 
of  safety,  would  so  remalii,  and  would  do 
nothing  to  place  himself  in  a  perilous  posi- 
tion. To  sustain  an  action  upon  plalntlfTs 
theory  it  is  necessary  to  show  that  the  party 
injured  was  in  a  place  of  peril,  and  that  the 
persons  in  charge  of  the  train  knew  be  was 
In  such  peril  in  time  -to  have  avoided  his  in- 
jury. The  evidence  in  support  of  tMs  conten- 
tion is  as  follows:  Mr.  O.  Ei.  Walker,  the  en- 
gineer, testiSed,  in  substance,  that  he  was 
in  diarge  of  the  engine  that  struck  the  plain- 
tiff; that  the  wlilstle  was  blown  at  the 
whistling  post,  about  a  half  mile  from  the 
station;  tliat  the  bell  waa  rung  about  the 
same  time;  that  his  first  Information  that 
some  one  was  in  danger  waa  when  the  fire- 
man shouted;  tliat  be  bad  applied  the  air 
for  the  Btatlon  stop  before  the  fireman  shout- 


ed; that  after  a  service  application  of  the 
air  the  application  in  the  emergency  does 
no  good,  but  he  did  apply  the  emergency. 

"I  did  not  see  Mr.  Barton  before  the  train 
struck  him.  After  I  heard  Mr.  Massey  shout, 
there  was  nothing  I  could  do  to  stop  the  engine 
that  I  did  not  do.    •    •    •  " 

3.  T.  Massey,  the  fireman,  testtfled  as  fol- 
lows: 

"When  I  first  saw  Mr.  Barton  that  morning 
he  stepped  out  from  behind  that  Uttle  side  win- 
dow and  started  toward  the  train.  I  waa  sitting 
in  the  window  (on  the  engine)  and  began  to  boi- 
ler at  him.  The  engine  was  just  west  of  the 
depot.  The  service  appUcation  of  the  air  had 
been  made  l>efore  that.  I  don't  know  how  long 
it  was  after  I  saw  Mr.  Barton's  danger  before 
we  struck  him.  I  sat  where  I  could  see  on  ttiat 
high  bench,  and  I  noticed  a  man  come  out,  and 
then  he  stopped  and  hesitated  and  reached  over 
like  that— I  don't  know,  probably  10  or  12  sec- 
onds or  some  such  matter  as  that.  I  done  just 
what  occurred  to  me  to  do.  I  hollered  at  him  to 
keep  him  from  being  hit.  There  was  notliing 
else  I  could  do.  I  had  no  oc<vsion  to  shout  to 
him  unless  I  thought  he  was  going  to  get  hurt. 
I  saw  the  truck.  I  saw  the  man  reacn  for — ^I 
don't  know  what  he  reached  for — ^paper,  or 
something  on  the  truck.  In  reaching  tor  thia 
padcage,  he  didn't  stop,  but  staggered  towards 
the  train  as  though  he  was  dizzy,  or  sometliing." 

This  evidence  does  not  bring  the  case  wltl^ 
in  the  doctrine  of  last  dear  chance,  as  an- 
nounced In  A.,  T.  &  S.  F.  By.  Co.  t.  Baker, 
21  Okl.  61,  96  Faa  433,  16  U  B.  A.  (N.  S.) 
826;  Clark  v.  St  L.  &  S.  F.  B.  Co..  24  OkL 
764,  108  Paa  361;  Oklahoma  City  By.  Co. 
V.  Barkett,  30  Okl.  28, 118  Pac.  860. 

[8,  7]  There  are  several  acts  of  negligence 
alleged  wblcb  are  not  supported  by  the  evi- 
dence, and  therefore  should  not  have  beea 
submitted  to  tbe  jury:  (1)  The  failure  of  tbe 
company  to  have  a  line  or  other  contrivance 
on  tbe  depot  platform  to  indicate  tbe  cleai^ 
ance  of  the  train;  (2)  flUlnre  of  tbe  oaa^ 
pany  to  have  a  bell  on  tbe  engine;  and  (3) 
fallnre  of  tbe  company  to  maintain  a  look- 
out It  waa  aUo  alleged  as  negligence  that 
the  company  bad  placed  a  truck  In  a  position 
on  tbe  platform  so  that  tbe  northeast  end  of 
said  truck  was  about  18  inches  from  tbe 
inner  rail  of  tbe  track,  and  tbe  southwest 
end  was  about  6  feet  from  such  ralL  G?here 
was  no  evidence  that  tbe  truck  waa  bit  by 
tbe  train,  or  that  tbe  plaintiff's  Injury  was 
caused  by  tbe  truck  striking  him.  Tbe  truck 
was  not  moved,  but  remained  stationary  on- 
tll  after  the  Injury.  Wherein  tbe  position  of 
this  truck  constituted  negligence,  or  was  the 
proximate  cause  of  tbe  Injury,  or  contrlhuted 
thereto,  is  not  shown. 

Plaintiff  insists  that  since  tbe  Gonstlta- 
tion  (section  6,  art  23,  Williams'  Con.)  pro- 
vides that  tbe  defense  of  contributory  negli- 
gence shall,  in  all  cases  whatsoever,  be  a 
question  of  fact  and  shall,  at  all  times,  be 
left  to  tbe  jury;  mat  tbe  courts  have  not 
the  right  to  inquire  as  to  whether  or  not  the 
negligence  was  tbe  proximate  cause  of  the 
Injury,  as  this  would  require  a  determination, 
of  whether  the  party  Injured  was  guilty  of 
contributory  negligence.    Contributory  negll- 
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gence  Is  an  act  or  omission  on  the  part  of  the 
plaintiff,  amounting  to  want  of  ordinary 
care,  which,  concurring  or  co-operating  with 
the  negligent  act  of  defendant.  Is  the  proxi- 
mate cause  of  the  Injury  complained  of,  and 
necessarily  presupposes  negligence  on  the 
part  of  the  defendant  In  Scott  v.  Seaboard 
Air  line  R.  E.  Ck)^  67  S.  0.  136,  46  S.  B. 
129.  it  is  said: 

"The  b«st  definition  of  contributory  negli- 
gence we  have  seen  is  the  following,  from  7  Enc. 
Law,  371  (2d  Ed.):  'Gontribntory  negligence  is 
a  want  of  ordinary  care  upon  the  part  of  a  per- 
son injured  by  the  actionable  negligence  of  an- 
other, combining  and  concurring  with  that  neg- 
ligence and  contributing  to  tiie  mjnry  as  a  prox- 
imate caoae  thereof,  without  wliich  the  injury 
would  not  have  oocarred.'  It  is  thus  seen  that 
contributory  negligence  by  a  plaintiff  can  never 
exist  except  when  the  Injury  has  reerolted  from 
the  negligence  of  defendant  as  a  concurring 
proximate  cause."  Louiaville,  etc.,  R.  Co.  v. 
Sights,  121  Ky.  203,  89  S.  W.  132.  28  Ky.  Law 
Rep.  186;  Jones  v.  Cliarlcston,  etc.,  R.  Co.,  61 
S.  C.  556,  39  S.  B.  758;  Simms  v.  S.  C.  R. 
Co..  26  S.  C.  490.  2  S.  E.  486. 

If  therefore  contribtitory  negligence  can 
never  exist  except  where  the  injury  resulted 
from  the  primary  negUgenoe  of  the  defend- 
ant as  a  concurring  proximate  oanse,  than 
it  becomes  the  duty  of  the  cont  to  first  as- 
certain if  the  facts,  as  dlsdosed  by  the  evi- 
dence, constltnte  i^ilmary  negUgenoe;  If  the 
easentlal  elements  of  such  negligenw  axe  not 
establlsbed,  the  defense  of  contrtlrotory  neg- 
ligence does  not  exist  and  wonld  not  be  a 
question  of  fact  for  the  Jury  under  section  6, 
supra. 

Whether  the  facts  In  a  given  case  con> 
stltnte  primary  negUgenoe,  where  the  Inju- 
ries are  not  willfnl  and  Intentional,  must  de- 
pend upon  whether  the  three  essential  ele- 
ments of  negUgence  are  shown,  vis.:  (1)  The 
existence  at  a  duty  on  the  part  of  the  de- 
fendant to  protect  the  plaintiff  from  Injnry; 
(2)  the  failure  of  the  defendant  to  perform 
that  duty ;  and  (8)  Injury  to  the  plaintiff  re- 
sulting tiom  such  failure 

The  cause  should  therefore  be  revened 
and  remanded  fbr  a  new  trial. 

PER  CURIAM.    Adopted  in  whoI& 


CHERRY  T.  CITY  STATE  BANK  et  aL 

(No.   6832.) 

(Supreme  Court  of  Oklahoma.    June  30,  1916.) 

fSyUabut  By  tht  Oonrt.) 

COKTKACTS  ^=9lSl— CoNSIDKRATIOir  —  LkQAX- 
ITT. 

Where  the  owners  of  property  located  in  a 
certain  territory  within  a  town,  and  parties  en- 
gaged in  busineaa  In  said  territory,  enter  Into 
a  contract  with  the  owner  of  a  lot  in  said  ter- 
ritoty,  by  wUdi  they  agree  to  pay  not  to  exceed 
the  DMJdnam  amount  of  rental  stated  in  said 
contract  so  long  as  the  building  to  be  erected 
on  the  lot  is  oeeupied  by  a  United  States  post 
office,  not  to  exceed  a  itcriod  of  10  years,  the  pe- 
tition showing  that  in  pursuance  of  said  con- 
tract, a  building  was  erected  and  a  contract  was 


entered  into  between  the  owner  of  the  lot  and 
the  United  States  for  the  location  of  a  post  office 
on  that  lot  for  the  period  of  10  years  at  tha 
nominal  rent  of  $1  per  annum,  and  petition 
showing  that  no  improper  or  undue  means  were 
to  be  used,  or  were  used,  in  securing  the  loca- 
tion of  the  post  office,  the  contract  was  a  bind- 
ing obligaticui,  and  was  not  void  as  against  pub- 
lic policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  St  594-607;    Dec.  Dig.  <8=131.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Greer  County; 
O.  A.  Brown,  Judge. 

Action  by  G.  P.  Cherry  against  the  City 
State  Bank  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded,  with  instructions. 

B.  U  Tiaiager,  K.  M.  Stewart,  Thacfcer  & 
Thacker,  all  of  Mangum,  and  Warren  K. 
Snyder,  of  Oldaboma  City,  for  plaintiff  in 
error.  Keaton,  Wells  &  Johnston,  of  Okla- 
homa City,  and  Percy  Powers,  of  Mangnm, 
for  defendants  in  error. 

DUDLEY,  C.  On  the  7tb  day  of  October, 
1909,  h!  Mathewson,  G.  P.  Hamilton,  Jade- 
son  &  Wilson,  W.  H.  Harris,  C.  P.  Patter- 
son, W.  L.  Patterson,  W.  H.  Dickey,  O.  B. 
Townsend,  Lee  Hawkins,  W.  M.  Burgess  & 
Co.,  B.  B.  Davis,  W.  M.  Franks,  McKinney, 
Auld  ft  C!o.,  Geo.  £.  Clark,  F.  S.  Gentry,  Gen- 
try A  Hanis,  J.  W.  Lovett,  Jackson  Gra  Co., 
ArtlMir  Cooke,  Boam  ft  Claoncii,  City  State 
Bank,  G.  P.  Herd,  H.  Byars,  and  B.  P. 
Wright,  all  of  Greer  county.  OkL,  entered 
Into  a  contract  with  G.  W.  Boyd,  by  the 
terms  of  which  they  agreed  to  paiy  to  the 
order  of  G.  W.  Boyd,  on  the  first  day  of 
each  term  of  12  months  of  anticipated  occu- 
pancy by  the  United  States  post  office  In  the 
city  of  Mangum,  Greer  county,  OkL,  of  the 
portion  of  the  foUowlng  described  real  prop- 
erty and  premises  situated  in  said  Greer 
county,  Okl.,  to  wit:  Lot  7  in  block  12  of 
the  town  of  Mangum,  the  full  amount  of 
the  rental  value  of  the  property  and  prem- 
ises so  occupied  for  each  such  term  of  12 
months  not  to  exceed  10  such  terms;  pro- 
vided, the  amount  to  be  so  paid  for  each 
such  term  shall  be  whatever  amount  the  said 
Q.  W.  Boyd  shall  name  prior  to  the  com- 
mencement of  the  first  term,  not  to  exceed 
f  1,S00  for  each  such  term ;  provided,  further, 
this  obligation  shall  be  null  and  void  unless 
the  United  States  post  office  so  commences 
to  use  and  occupy  said  property  and  prem- 
ises within  12  months  from  the  date  here- 
of; and  provided,  further,  that  the  consid- 
eration for  this  obligation  Is  the  anticipated 
action  of  the  said  G.  W.  Boyd  in  providing 
for  the  said  use  and  occupancy  and  in  per- 
mitting such  use  and  occupancy  of  such  prop- 
erty and  premises  for  said  post  office  pur- 
poses; and  provided,  further,  those  of  the 
obligors  herein  who,  at  this  time,  own  no 
real  estate  within  said  city  and  south  of  a 
straight  line  from  the  center  of  the  county 
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court  boase  aqnare  within  said  dty,  to  the 
east  and  west  exterior  boundaries  ol  said 
city,  shall  not  be  bound  by  this  obligation  un- 
less on  the  first  day  of  each  such  term  they 
occupy  for  business  purposes  some  buUdlng 
or  portion  thereof  within  said  city  and  south 
of  said  line,  but  this  provision  inures  only 
to  the  benefit  of  each  individual  so  owning  no 
real  property  and  occupying  no  building  for 
business  purposes  within  said  dty  south  of 
said  line  on  the  first  day  of  each  term  for 
which  he  claims  the  benefit  and  exemption 
thereof,  and  he  must  give  the  bolder  of  this 
obligation  notice  of  bis  claim  of  such  exemp- 
tion in  writing  riot  later  than  the  first  day 
of  the  term  for  which  he  claims. 

On  the  2d  day  of  December,  1912,  plaintiff 
In  error,  who  was  the  plaintiff  in  the  court 
below,  filed  his  petition  against  the  defend- 
ants to  recover  the  sum  of  $1,600,  alleged  to 
be  due  on  said  contract  for  the  year  com- 
mencing May  15,  1912.  The  petition  alleges 
the  execution  of  the  contract,  and  states  that 
on  October  7,  1909,  the  date  of  the  execution 
thereof,  that  the  United  States  of  Americaj 
through  its  proper  officers  and  agents,  had 
determined  that  the  space  then  and  thereto- 
fore, at  a  merely  nominal  rental  price,  occu- 
pied and  used  by  it  at  and  in  said  dty  of 
Mangum  for  x>ost  office  purposes  was  inade- 
quate for  post  office  purposes,  and  that  the 
United  States  of  America  had,  in  accord  with 
the  facts  and  with  due  regard  to  the  proper 
purposes  and  uses  for  such  post  office,  prop- 
erly and  correctly  ascertained  and  determin- 
ed that  lot  7  in  block  12,  in  the  town  of  Man- 
gum,  was  a  convenient  and  suitable  place  for 
a  building  for  the  occupancy  and  use  of  It 
with  its  post  ofiice,  and  that  said  O.  W.  Boyd 
owned  and  possessed  said  lot  7  at  that  time, 
and  tbnt  it  was  vacant;  that  there  was  no 
available  building  at  any  other  place  ready 
for  the  occupancy  of  a  post  office  in  the  dty, 
and  that  it  was  at  that  time  the  only  suit- 
ably located  vacant  lot  owned  by  any  one 
able  and  willing  to  construct  a  suitable  build- 
ing for  post  onlce  purposes,  and  that  on  Oc- 
tober 7,  1909,  a  lawful  and  proper  proposal 
was  made  by  the  defendaht,  without  any  pur- 
pose of,  or  fact,  affecting  or  liifluendng  the 
location  of  the  post  office  within  said  city, 
and  in  entire  good  faith  on  the  part  of  him- 
self and  the  defendants,  the  said  G.  W.  Boyd 
accepted  from  defendants  a  written  contract, 
which  has  already  been  set  out,  and  that  G. 
W.  Boyd  owned  no  property  near  said  lot  7, 
and  was  never  Interested  In  the  location  of 
the  post  office  on  said  lot  7,  except  by  reason 
of  the  contract  entered  into  by  him  with  the 
defendants  on  October  7,  1909,  and  that  said 
Q.  W.  Boyd  made  and  entered  into  a  prelim- 
inary contract  with  the  United  States  of 
America  in  respect  to  post  office  quarters  to 
be  provided  by  him  on  said  lot  in  accord 
with  said  contract  of  October  7,  1909,  and 
immediately  thereafter  commenced  the  con- 
struction and  erection  of  a  large  brick  build- 


ing on  said  lot  for  the  occupancy  and  use  of 
the  United  States,  to  the  extent  of  the  space 
desired  by  it,  for  said  post  office  purposes, 
and  completed  said  buUdlng  on  May  14, 1910, 
at  a  cost  of  $10,000,  and  that  on  the  comple- 
tion of  the  building  the  United  States   of 
America  entered  into  the  occupancy  and  use 
of  the  same,  paying  therefor  $1  per  annum, 
payable  quarterly,  and  that  on  May  14,  1910, 
and  before  the  United  States  had  commenced 
to  occupy  and  use  the  building  as  a  post  of- 
fice, the  said  O.  W.  Boyd  duly  notified  de- 
fendants that  he  would,  under  and  by  virtue 
of  said  CMitract  of  October  7,  1909,  charge 
them  the  sum  of  $1,600  per  annum  as  the 
rent  rate  for  the  use  and  occupancy  of  the 
space  in  said  building  by  the  United  States 
for  post  office  purposes  for  the  term  of  10 
years  commendng  on  the  commencement  of 
such  occupancy  and  use,  and  that  within  a 
reasonable  time  the  defendants  to  pay  the 
first  of  his  annual  installment  of  $1,600,  and 
that  within  a  reasonable  time  after  the  same 
became  due  pay  the  greater  part  of  the  sec- 
ond of  his  annual  installments  of  $1,600; 
that  on  April  1,  1912,  George  W.  Boyd  and 
bis  wife  conveyed  said  lot  7,  with  all  Im- 
provements thereon  and  appurtenances  there- 
unto belonging,  to  the  plaintiff,  G.  P.  Cberrr, 
subject  to  the  lease  of  the  United  States  of 
America,  giving  an  asaigiiment  and  transfer 
of  the  contract  of  October  7,  1909,  and  that 
plaintiff  Immediately,  at  the  instance  and  re- 
quest of  the  United  States  of  America,  ex- 
ecuted and  delivered  to  it  bis  formal   ac- 
knowledgment of  the  ezlstenoe  and  validity 
of  the  said  lease  which  had  been  entered  into 
by  the  United  States  of  America  and  George 
W.  Boyd,  and  that  unttl  after  May  16,  191:2. 
plaintiff  did  not  have  any  knowledge  or  no- 
tice that  the  defendants,  or  either  of  them, 
were  unwilling  to  be  bound  by  said  contract 
of  October  7,  1909,  and  until  long  after  May 
16,  1912,  they  and  each  of  them  did  not 
claim  to  be  in  any  way  not  bound  to  pay  said 
rent  of  $1,600  per  annum  in  accordance  with 
the  terms  of  said  contract,  and  that  there  is 
now  unpaid  and  past  dde  ahd  owing  to  the 
plaintiff,  under  and  In  accord  with  the  terms 
of  said  contract,  and  by  reason  of  the  other 
facts  hereinbefore  alleged,  the  sum  of  $1,500 
for  rent  for  the  Space  in  said  building  on  lot 
7,  for  the  year  commendng  May  16,  1912; 
and  that  payment  has  been  demanded  of  de- 
fendants, but  has  been  refused.    Set  out  in 
the  petition  is  a  copy  of  the  contract  between 
Boyd  and  the  defendants,  copy  of  the  prelim- 
inary contract  between  Boyd  and  the  United 
States  of  America,  copy  of  the  final  contract 
entered  into  between  Boyd  and  the  United 
States  of  America,  and  copy  of  the  assign- 
ment of  the  contract  by  Boyd  to  Cherry. 

On  the  7tb  of  January,  1913,  demurrer  was 
filed  by  defendants  to  plaintiff's  petition, 
-whldi  demurrer  was  by  the  court;  on  the 
18th  day  of  August,  sustained.  Plaintiff 
elected  to  stand  on  bis  pleading;  and  Judg- 
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ment  was  entered  dlsmlaBlng  the  action  and 
taxing  the  coat  against  the  plaintiff. 

It  la  not  contended  that  the  petition  does 
not  state  a  cause  of  action  as  against  a  gen- 
eral demnner  U  the  contract  Is  valid.  The 
question  Is.  Was  the  contract  void  as  being 
against  public  policy?  Xbe  petition  shows 
that  Boyd  was  the  owner  of  lot  7  In  block  12. 
In  the  town  of  Mangiim,  and  that  he  was  In- 
duced by  the  contract  entered  Into  with  him 
by  the  defendants  to  erect  a  building  and 
lease  it  to  the  United  States  for  a  post  office 
at  tlie  nominal  rate  of  (1  per  annum.  The 
contract  shows  that  the  parties  who  obli- 
gated themselves  to  pay  the  rent  on  the 
building  to  Boyd  expected  to  be  benefited  by 
reason  of  the  post  office  being  located  on 
that  particular  lot,  as  they  had  a  clause  in 
the  contract  providing  that  those  of  the 
obligors  who  own  no  real  estate  within  the 
dty,  and  south  of  a  straight  line  from  the 
center  of  the  courthouse  square  within  said 
city,  to  the  east  and  west  exterior  bounda- 
ries of  said  dty,  should  not  be  bound  by  the 
obligation,  unless,  on  the  first  day  of  each 
sucti  term  for  which  the  building  was  leased 
for  post  office  purposes,  they  occupy  for  busi- 
ness purposes  some  building  or  portion  there- 
of within  the  city,  and  south  of  said  line. 

The  petitl(Hi  shows  that  Boyd  had  no  in- 
terest in  the  post  office  being  located  on  his 
lot,  exo^  to  secure  a  tenant  at  a  fair  rent- 
al ;  that  he  had  no  other  property  near  said 
lot  which  could  be,  In  any  way,  benefited  by 
the  location  of  the  post  office.  The  petition 
not  only  does  not  show  that  any  improper  or 
undue  means  yrexe  to  be  used,  or  were  used, 
in  securing  the  location  of  the  post  office,  or 
that  Boyd  was  to  secure  the  location  of  the 
post  office,  but,  <H>  the  contrary,  shows  the 
absence  of  any  improper  or  undue  means  to 
obtain  the  location  of  the  post  office ;  or  any 
means  whatever  to  have  the  post  office  lo- 
cated on  said  lot,  except  to  enter  into  a  con- 
tract at   a  nominal  rent. 

In  the  recent  case  of  J.  W.  Davis.  J.  8. 
Hastings,  and  C.  A.  Thompson  v.  Board  of 
County  Commissioners  of  Choctaw  County, 
OU.,  128  Pac.  294,  not  yet  offidaUy  reported, 
(pinion  delivered  by  Mr.  Justice  Sharp, 
where  the  county  commissioners  of  Choctaw 
county  accepted  from  Davis,  Hastings,  and 
Tbompscm  their  bond,  conditioned  that  if  the 
conrthonse  about  to  be  erected  in  said  county 
should  be  located  on  a  certain  block  In  the 
county  seat,  they  would  pay  the  county  the 
excess  cost  thereof  over  and  above  the  sum 
of  18,000,  but  not  to  exceed  the  sum  of  $15,- 
000,  and  the  commissioners,  relying  thereon, 
acQidred  title  to  said  block  by  purchase  and 
condemnation  prooeedlngB,  at  a  total  cost  of 
^0,381.05,  and  thereupon  Instituted  action 
against  the  makers  of  said  bond  to  recover 
$2,391.06,  the  amount  alleged  to  be  due 
thereon,  it  was  held  that  the  bond  was  a 
valid  obllgatltm,  and  sot  violative  of  public 


policy,  there  being  no  charge  that  the  coun- 
ty commissioners  were  improperly  Infiuenced. 
or  that  the  public  welfare  was  made  subor- 
dinate to  personal  considerations  or  private 
gain,  or  that  the  location  was  made  in  dis- 
regard of  the  public  interests,  and  In  said 
opinion  the  cases  of  Fearnley  v.  De  Maln- 
vllle,  5  Colo.  App.  441,  88  Pac.  78;  Beal  t. 
Polhemus,  67  Mich.  180,  34  N.  W.  682,  reUed 
on  by  plaintiff  In  error  in  this  case,  were 
dted  with  approval.  Justice  Sharp  said  In 
the  opinion: 

"Contracts  between  public  offidals  and  private 
parties  which  subordinate  the  public  welfare  for 
personal  benefit,  or  which  are  against  the  public 
good,  are  open  to  attack;  but,  where  they  in- 
volve nothing  inconsistent  with  good  morals 
and  sound  policy,  no  good  reason  la  seen  why 
they  may  not  be  made— not,  at  least,  in  cases 
such  as  that  at  bar.  It  is  not  uncommon  for 
individuals  peculiarly  benefited  to  unite  with 
munldpalities  in  msking  public  improvements, 
building  highways,  digging  drains  and  ditches, 
buUding  bridges  and  providing  sites  for  school- 
houses  and  other  public  buildings.  Many  pub- 
lic institutions  in  this  state  have  been  located 
as  the  result,  psrUy  at  least,  of  local  donations. 
See  the  acts  of  the  I/Cgislature  locating  the  state 
reformatory  at  Granite;  the  ESastem  Hospital 
for  Insane  at  Vlnlta;  Industrial  School  for 
Girls  at  Chickasba.  In  fact,  the  seat  of  gov- 
ernment and  the  permanent  capitol  of  the  state 
was  located  in  Oklahoma  City  as  a  result  of  a 
free  site  for  the  capitol  buUoing  and  executive 
mansion,  certain  cash  donations,  and  660  acres 
of  land  (including  site  for  capitol  and  executive 
mansion).    See  Laws  181S,  c.  264." 

There  was  nothing  Inconsistent  In  the  con- 
tract sued  upon  with  good  morals  and  good 
policy.  Whatever  profit  was  reaped  by  the 
contract  with  Boyd  for  the  post  office  at  a 
merely  nominal  rent  was  received,  not  by  an 
officer,  but  by  the  United  States,  and  the 
benefit  under  said  contract  was  recdved  by 
the  public.  There  Is  nothing  of  a  corrupt  na- 
ture in  the  contract,  and  when  the  defend- 
ants entered  into  the  contract  to  pay  Boyd 
the  rent  on  his  building  as  long  as  it  was 
used  and  occupied  as  a  post  office,  the  con- 
tract shows  that  there  was  sufficient  con- 
sideration for  its  execution,  as  none  of  the 
obligors  were  to  be  held  bound,  except  those 
who  owned  property  within  a  certain  terri- 
tory at  that  time,  and  those  who  did  not  own 
property  In  that  territory,  who  each  year 
were  engaged  In  business  within  said  de- 
scribed territory. 

We  think  the  contract  by  which  Boyd 
was  Induced  to  erect  the  buUding  at  an  ex- 
pense of  $10,000  and  entered  into  a  lease  con- 
tract with  the  United  States  of  America, 
said  building  to  be  used  as  a  post  office  at 
the  nominal  rent  of  $1  per  annum.  Is  valid 
and  enforceable,  and  that  It  was  error  for 
the  lower  court  to  sustain  the  demurrer. 

It  Is  therefore  recommended  that  the  cause 
be  reversed,  and  remanded  to  the  district 
court  of  Greer  county,  OkL,  with  instruc- 
tions to  overrule  the  demurrer. 

PER  CUBIAM. .  Adopted  in  whole. 
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MIDLAND  VAIiMJT  R.  CO.  v.  OGDEN. 

(No.  7051.) 

(Supreme  Ooart  ot  Oklahoma.    March  28,  1916. 

BeheariDK  Denied  Jvlj  25,  1916.) 

fByttabiu  by  the  Oovrt.) 

1.  Tbiai.  <9=>166(3)— Takino  QuBsnoN  raov 
JUBY— Deuxtbbeb— Dbtebmination  . 

A  demurrer  to  the  evidence  admits  the  ex- 
istence of  all  the  facts  which  the  evidence  tends 
to  establish,  and  all  reasonable  inferences  of 
fact  favorable  to  the  demurree. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  8  S56;  Dec.  Dig.  <»=>156(3).] 

2.  Masteb  and   Sebtakt  4=9286(15)— Iitju- 
BiEs  TO  SsBVANT—AonoNS— Question  fob 

JUBT. 

The  erection  and  maintenance  by  a  railway 
company  of  a  temporar:r  water  plug,  or  other  ob- 
struction in  such  proximity  to  its  track  as  to 
endanger  the  lives  of  its  operatives  while  en- 
gaged in  the  performance  of  the  usutd  and  nec- 
essary duties  of  their  employment,  may,  if  in- 
jury result  therefrom,  be  regarded  as  actionable 
negligence.  Whether  or  not  such  obstruction -is 
in  fact  80  negligently  placed  and  maintained  is 
always  a  question  to  be  determined  by  the  jury 
from  the  evidence  under  proper  instructions  of 
the  court 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  1022;  Dec.  Dig.  «=> 
286(15).] 

3.  Appbal  and  Bbbob  «=»1170(7,  9)— Review 
— Habmless  Bbbob. 

By  virtue  of  section  6(X)5,  R.  li.  1910,  no 
judraient  shall  be  set  aside  on  the  ground  of 
misdirection  of  the  jury,  or  the  improper  ad- 
misdon  or  rejection  of  evidence,  unless  in  the 
opinion  of  the  Supreme  Court,  after  an  examina- 
tion of  the  entire  record,  it  appears  that  the 
error  complained  of  has  probably  resulted  in  a 
miscarriage  of  Justice,  or  constitutes  a  violation 
of  a  constitntfonal  or  statutory  right  of  the 
complainant 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4066,  4543;  Dec.  Dig.  «8a» 
1170(7,9).] 

Commissioners'  Opinion,  Division  No.  S. 
Error  from  District  Court,  Muskogee  Coun- 
ty;   Farrar  L.  McCain,  Judge. 

Action  by  Delia  Ogden,  administratrix  of 
the  estate  of  M.  R.  Ogden,  deceased,  against 
the  Midland  Valley  Railroad  Company. 
Judgment  for  plaintiff  for  $8,000,  and  de- 
fendant brings  error.    Affirmed. 

O.  E.  Swan,  of  Muskogee,  for  plaintiff  In 
error.  Thos.  F.  Crosby  and  W.  J.  Crump, 
both  of  Muskogee,  for  defendant  In  error. 

BLEAKMORE,  O.  Tbls  ease  presents  er- 
ror from  the  superior  court  of  Muskogee 
county.  Delia  Ogden,  administratrix  of  tbe 
estate  of  M.  R.  Ogden,  deceased,  sued  the 
Midland  Valley  Railway  Company  for  dam- 
ages on  account  of  tbe  death  of  her  intestate, 
alleged  to  have  been  caused  by  the  negli- 
gence of  defendant.  It  Is  set  forth  in  the 
petition: 

That  deceased  at  the  time  of  his  death,  and 
for  some  time  prior  thereto,  was  employed  by 
the  defendant  as  a  brakeman  on  its  freight 
trains ;  "that  said  defendant  sent  M.  R.  Ogden 
on  said  run  for  the  second  time,  said  run  being 
from  Muskogee,  Okl.,  to  Vu  Smith,  Ark.,  as  a 
brakeman  on  a  freight  train  of  said  defendant 


company,  same  being  engaged  In  interstate  com- 
merce as  aforesaid;  that  on  the  2l8t  day  ot 
December,  1911,  at  about  6  o'clock  in  the  mom- 
ing,  being  dark  and  before  daylight,  said  de- 
ceased, M.  R.  Ogden,  while  ia  the  proper  and 
ordinary  discharge  of  his  dnties  as  such  brake- 
man,  and  while  attonpting  to  come  off  the  top 
of  a  box  car  in  frwt  of  the  caboose  by  the  light 
of  a  lantern,  and  while  descending  a  ladder  on 
said  box  car,  for  the  purpose  of  reaching  and 
going  upon  a  coal  or  oat  car  in  front  of  same, 
and  while  said  freight  train  was  running  at  a 
rapid  rate  of  speed  and  was  passing  near  mile 
post  No.  43,  about  three  miles  from  Keota,  and, 
while  passing  water  station  and  pipe  erected 
and  maintained  by  said  defendant  railway  com- 
pany, said  pipe  being  in  dose  and  dangerous 
proximity  to  passing  trains  and  so  dangerously 
close  as  to  be  within  14  or  15  inches  of  passing 
cars,  and  too  close  to  permit  workmen  and  em- 
ployes of  said  defendant  whose  duties  required 
them  to  pass  up  and  down  the  sides  of  the 
freight  cars  from  passing  with  safety  and  on 
account  of  the  nearness  ot  said  water  pipe  bo 
erected  and  maintained  by  defendant,  deceased, 
while  in  the  discharfie  of  ills  duties  as  brake- 
man  as  above  described,  on  the  21st  day  of 
December,  1911,  was  hit  and  struck  by  said 
water  pipe  so  erected  and  maintained  by  this 
defendant,  and  hurled  from  said  ladder  and  car, 
and  crushed,  mangled,  and  killed,  through  the 
negligence,  carelessness,  and  fault  of  the  de- 
fendant company,  and  without  any  fault  or  neg- 
ligence on  his  part" 

It  appears  from  the  evidenoe  that  Ogden, 
the  deceased,  reo^ved  the  injury  causing  his 
death  before  daylight  on  the  momlng  ot 
his  second  trip  over  defendant's  Une  from 
Muskogee  to  Ft  Smith,  bis  former  run  having 
also  been  In  the  nighttime;  that  shortly  be- 
fore bis  Injury  he  left  the  caboose  going 
forward  over  the  tops  of  the  cars,  a  lighted 
lantern  In  his  hand,  toward  his  position  as 
head  brakeman.  He  was  last  seen  by  anotb.- 
er  brakeman  as  he  sat  down  near  the  cor- 
ner of  a  box  car  where  the  "grabiron"  Is 
located,  leaning  forward  to  grasp  snch  iron 
which  led  to  a  ladder  down  which  be  might 
have  climbed  to  reach  a  tank  car  immedi- 
ately  ahead.  At  this  instant  the  attention  of 
his  fellow  brakeman  was  momentarily  di- 
verted, and  when  be  again  looked  decease 
was  gone,  there  appearing  Instead  a  flash  ot 
light  and  also  fire,  as  from  a  pipe,  near  tbe 
top  of  tbe  car.  The  brakes  were  almost  im- 
mediately applied;  the  train  stopped  and 
backed  to  the  water  station,  where  Ogden 
was  found,  some  20  or  30  feet  from  the  wa- 
ter plug  or  Btandplpe,  with  an  injury  to  bis 
head,  alive  but  unconsdous.  He  was  taken 
on  the  train  to  Ft  Smith,  where,  as  a  result 
of  such  injury,  he  died  on  the  following  day. 
About  9  o'clock  on  tbe  morning  of  Ogden's 
injury,  there  was  found  on  said  water  plag 
some  skin  and  hair.  The  standpipe  was  a 
temporary  one,  having  been  erected  a  few 
months  before  the  occurrences  in  question, 
when  the  regular  water  tank  near  by  failed 
to  furnish  an  adequate  supply.  It  was  not 
In  use,  and  had  been  ordered  taken  down 
soon  thereafter,  but  was  later  re-erected  in 
order  that  a  photograph  showing  it  and  the 
surroundings  might  be  taken.  Such  photo- 
graph was  Introduced  in  evidence,  and  is  a 
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part  of  th«  icoord.  The  evidence  is  con- 
flicting as  to  tlie  exact  diatance  tbia  water 
pipe  waa  aituated  from  tbe  rail,  one  witness, 
a  former  emidoyd  of  defendant  in  cliarge  of 
the  same  at  the  time  of  the  injury,  testify- 
ing that,  in  Us  opinion,  it  was  88  inches 
from  the  rail,  while  the  employe  who  erected 
the  pipe  atated  that  on  a  level  with  the  track 
it  was  4  feet  7  Indiea  from  the  rail,  and  at 
tlie  beigtit  of  a  tioz  car  it  leaned  4  or  6 
inches  further  away  from  the  rail.  Tbe 
testimony  was  also  somewhat  conflicting  as 
to  the  distance  from  tlie  rail  such  a  water 
pipe  might  properly  be  constructed  and  main- 
tained with  reasonable  safety  to  employes 
whose  duties  in  passing  the  same  on  mov- 
ing trains  required  tike  use  by  them  of  lad- 
ders on  the  sides  of  cars  projecting  beyond 
the  rails.  While  the  evidence  is  that  the  or- 
dinary box  car  extends  oat  over  the  rails 
from  18  to  24  inches,  there  is  no  testimony 
as  to  bow  far  the  particular  car  upon  which 
deceased  was  riding  extended  beyond  the 
rails.  The  general  superintendent  of  defend- 
ant, who  bad  been  engaged  in  the  railway 
aerrice  more  than  46  years,  testified: 

"My  duties  require  me  to  familiarise  myself 
with  the  kind  of  structures  beside  railroad 
tracks.  A  atmcture  but  at  about  tbe  height  of 
an  ordinary  box  car,  lav  from  6  feet  to  6  feet 
2  from  tbe  outside  of  the  raU  is  a  safe  dear^ 
ance." 

Other  witnesses  for  defendant  stated  that 
such  a  structure  at  the  height  of  an  ordinary 
box  car,  placed  from  4  feet  10  Inches  to  S 
feet  1  inch  from  the  rail,  would  be  at  &  safe 
distance.  The  BUi)erintendent  and  other  wit- 
nesses further  testified  that  such  a  struc- 
ture, dose  enough  to  the  track  to  strike  a 
man  coming  down  the  ladder  of  a  car,  is  un- 
safe. 

[1]  It  will  be  observed  that  the  negligence 
diarged  against  defendant  la  the  erection 
and  maintenance  of  the  water  pipe  In  dan- 
gerous proximity  to  its  track.  Whether  de- 
ftodant  was  guilty  of  negligence  in  the  erec- 
tion and  maintenance  of  the  particular  wti- 
ter  pipe  with  wlilch  deceased  is  alleged  to 
have  come  in  contact  in  the  performance  of 
his  duties  as  brakemam,  causing  bis  death, 
was  a  question  of  fftct  to  be  determined  by 
the  Jury;  and  whether  the  injuries  from 
which  he  died  were  thus  received  was  also 
one  of  fact  to  be  so  determined.  It  is  urged 
by  defendant  that  the  evidence  Is  insuflicient 
to  establish  negligence  on  its  part  in  this 
regard,  or  to  show  that  deceased  met  his 
death  by  being  struck  by  tbe  water  pipe,  and 
therefore  there  was  reversible  error  in  over- 
ruling its  demurrer  to  ti>e  evidence.  In  the 
light  of  the  record,  we  do  not  conceive  this 
contention  of  defendant  tenable.  Tbe  rule 
is  that: 

"A  doBurrer  to  the  evidence  admits  all  faets 
proven,  admits  the  existence  of  the  facts  of 
wbidi  there  is  evidence  tending  to  prove,  and 
an  the  reasonable  inferenees  which  may  be 
draws  from  the  evidence.  The  question  on  de- 
murrer >a:  Does  the  evidence,  considering  only 
that  wjiich  is  favorable  to  the  demurree  and 
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/iddiag  to  him  the  full  bebtfit  of  the  reabotaable 
inferences  which  it  supplies  and  furnishes,  en- 
title him  to  recovery*  Crow  v.  Grow,  40  Okl. 
465,  139  Pac.  122. 

[2]  We  are  of  opinion  that  the  Jury,  under 
the  facts  and  circumstances  in  this  case, 
might  rationally  have  determined  that  the 
evidence  was  sufficient  to  exclude  any  rea- 
sonaMe  hypothesis  other  than  that  advanc- 
ed by  plaintiff  as  to  the  manner  In  which  de- 
ceased received  the  injury  causing  bis  death, 
viz.,  by  being  struck  by  the  water  pipe  of 
defUidant,  and  that  the  Jury  were  Justified 
from  such  evidence  in  concluding  that  de- 
fendant was  guilty  of  negligence  In  con- 
structing and  maintaining  its  water  pipe  in 
such  proximity  to  its  track  as  to  endanger 
the  lives  of  Its  employes,  and  particularly  the 
deceased. 

We  are  of  opinion  that  the  maintenance 
by  a  railway  company  of  a  temporary  water 
pltig,  or  other  obstruction,  in  such  proximity 
to  its  track  as  to  endanger  the  lives  of  its 
operatives  engaged  in  the  performance  of 
the  usual  and  necessary  duties  of  their  em- 
ployment, may,  if  injury  result  therefrom,  be 
regarded  in  law  as  actionable  negligence. 
The  question  of  whether  or  not  such  an  ob- 
struction was  in  ^ct  so  negligently  placed 
and  maintained  is  always  one  to  be  deter- 
mined by  tbe  Jury  from  the  evidence,  un- 
der proper  Instructions  from  the  court 

3.  R.  Roden,  a  witness  for  defendant,  tes- 
tified relative  to  the  standipe,  as  follows: 

"Q.  Have  you  ever  ridden  by  that  pipe?    A. 
~        ■       '     ■    Well,  several  instanc- 


Yes,  sir.    Q.  Where?    A. 


es  I  have  rode  by  there.    Q.  Where  were  you? 
A.  Well,  I  rode  by  there  on  tbe  side  of  a  car: 


ordinarily  I  was  on  tbe  top  of  the  car  or  in  tho 
caboose,  of  course.  Q.  Did  yon  ever  ride  by 
there  on  the  side  of  a  box  car?  A.  Yes,  sir; 
I  have.  Q.  Did  you  notice  the  standpipe  as  you 
passed  there?  A.  Oh,  yes;  it  was  noticeable, 
yes,  sir.  Q.  Did  it  clear  you?  A  Yes,  sir. 
Q.  From  your  experience  as  a  railroad  man,  did 
that  pipe  in  its  location  afford  a  sufficient  clear- 
ance for  a  man  on  the  side  of  a  box  car?  A. 
Well,  it  did  ordinarily.  I  don't  know  how  far, 
though,  it  cleared  on  the  side  of  a  car;  yes. 
Q.  Cleared  you?  A.  Yes,  sir;  it  cleared  me. 
Q.  Yon  were  standing  on  the  side  of  a  car?  A. 
On  the  side  of  a  ear;   yes,  sir." 

On  croBs-examlnatlon,  he  further  testified: 
"Q.  I  will  ask  you  if  you  did  not  make  the 
statement  in  the  presence  of  me  and  Mrs.  Og- 
den,  in  my  office,  some  time  in  January  or  Feb- 
ruary, 1912,  after  being  perfectly  familiar  with 
the  location  of  this  pipe,  and  that  it  would  not 
clear  a  man  on  the  side  of  a  box  car?  A.  No, 
sir;    no  such  statement  as  that." 

There  was  no  objection  to  the  Introduction 
of  this  evidence.  Later,  the  plaintiff,  Delia 
Ogden,  testified: 

"Q.  Do  you  remember  any  conversation  that 
you  bad  with  Mr.  Roden?  A.  Why,  I  remember 
R  conversation  that  I  had  with  Mr.  Roden  in 
your  office  and  in  yoar  presence.  Q.  Can  you 
state  the  substance  of  it?  A.  Yes;  we  were 
talking  about  tbe  standpipe,  and  Mr.  Crosby  and 
I  asked  him  if  it  was  in  a  safe  condition,  and 
he  said,  'No,  it  was  not';  that  he  would  not 
risk  his  life  on  the  side  of  a  car  at  all  to  go 
past  there;  that  it  was  in  a  dangerous  conm- 
lion." 
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[S}  Belattve  to  tbfs  testimony,  tke  defend- 
ant requested  tbe  conrt  to  charge  the  Jnry  as 
follows: 

"The  court  Instructs  the  jury  that  In  this 
case  the  plaintiff  has  introdnced  evidence  which 
may  tend  to  prove  that  the  witness  Boden  at 
another  time  made  a  statement  concerning  the 
proximity  of  the  standpipe  which  is  contradic- 
tory to  that  made  by  him  upon  the  stand  in 
this  case.  Ton  are  instructed  that  the  evi- 
dence of  such  contradictory  statement  has  been 
allowed  to  be  Introduced  solely  for  the  purpose 
of  impeachment,  and  that  said  proof  cannot,  if 
believed  by  the  jury,  be  used  bv  the  jurv  as 
tending  to  establish  the  facts  alleged  to  nave 
been  stated  in  such  prior  contradictory  state- 
ment. The  court  instructs  the  jury,  therefore, 
that  proof  of  said  inconsisteiit  and  contradic- 
tory statement  does  not  tend,  in  tbe  slightest 
degree,  to  establish  the  truth  of  the  matter  al- 
leged to  have  been  stated  in  said  prior  contra- 
dictory statement." 

The  refusal  to  give  such  instruction  Is  as- 
signed as  error.  While  It  may  be  conceded 
that  the  testimony  of  Mrs.  Ogden  as  to  the 
contradictory  statement  of  Boden  was  compe- 
tent only  for  the  purpose  of  impeaching  his 
credibility  as  a  witness,  and  not  as  substan- 
tive evidence  tending  to  establish  tbe  truth  of 
the  subject-matter  of  such  statement,  and  it 
would  have  been  proper  for  the  court,  by  ap- 
propriate instructions,  to  have  limited  its  pro- 
bative qualities  and  effe(4  to  discrediting  him 
as  a  witness,  yet  we  cannot  say  that  the  Jury 
conslderd  it  otherwise;  or.  If  so,  that  snch 
consideration  resulted  in  a  verdict  different 
from  that  which  would  probably  have  been 
reached  In  the  absence  of  snch  evidence,  and 
thus  prejudicially  affected  the  rights  of  de- 
fendant. Even  if  such  testimony  was  re- 
garded by  the  jury  as  substantive  evidence, 
it  was  only  cumulative.  Section  6005,  K.  L. 
1910,  provides  that  no  judgment  shall  be  set 
aside  on  the  ground  of  misdirection  of  the 
Jury,  or  the  improper  admission  or  rejection 
of  evidence,  unless  in  tbe  opinion  of  the  Su- 
preme Court,  after  an  examination  of  the  en- 
tire record,  it  appears  that  the  error  com- 
plained of  has  probably  resulted  in  a  mis- 
carriage of  justice,  or  constitutes  a  violation 
of  a  constitutional  or  statutory  right  of  tbe  ag- 
grieved party.  St.  Louis  &  S.  F.  B.  Ca  T. 
Hart,  146  Pac.  436. 

Tbe  court  refused  to  instruct  the  Jui^  at 
the  request  of  defendant  that  the  verdict 
herein  should  be  unanimous,  but,  on  the  con- 
trary, charged  the  Jury  as  follows: 

"Tou  are  instructed  tba^  nine  or  more  of  your 
number  may  reach  a  verdict.  If  your  verdict  is 
unanimous,  it  will  be  signed  by  your  foreman. 
If  it  is  not  unanimous,  the  jurors  agreeing  to  the 
verdict  will  each  sign  the  verdict  returned." 

The  contention  of  defendant  that  there  was 
error  in  this  regard  has  been  adversely  de- 
termined by  tbls  court  in  St  I^ouls  &  S.  F.  B. 
Co.  V.  Brown,  144  Pac.  1075  (not  yet  officially 
reported).  The  question,  however,  Is  not  sub- 
ject to  review  in  this  proceeding,  and  error 
cannot  properly  be  predicated  thereon,  for 
the  reason  that  the  verdict  was,  in  fact, 
unanimous. 


Tliere  are  other  asslgnmeata  of  error  wtaiA 
have  been  considered,  but  to  which  Bpedflc 
reference  la  not  thought  necessary.  The  Judg- 
ment U  for  $8,000.  The  amount  la  not  ex- 
cessive. 

From  an  examination  of  tbe  entire  recotd, 
we  are  satisfied  that  substantial  Justice  has 
been  done  between  the  parties,  and  that  there 
was  no  error  in  the  proceedings  below,  prejn- 
dldally  affecting  the  substantial  rights  of  de- 
fendant 

The  Judgment  should  be  affirmed. 

PEB  CUBIAM.    Adopted  in  wholei 


SMITH  V.  WHITLOW  et  aL    (No.  e092.> 
(Supreme  Court  of  Oklahoma.    June  27,  1S16.) 

(8vUahu$  by  t\»  Court.) 

Apfxai.  and  Ebbob  ^3>T73(5)— Brievs — 'Er- 
TKOT  or  Fatlubb  to  Filb— Bcvebbai.. 
Where  plaintiff  in  error  has  completed  his 
record  and  filed  it  in  this  court,  and  has  served 
and  filed  a  brief.  In  compliance  with  the  rules 
of  this  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  an/  excuse  for  such  fail- 
ure, the  court  is  not  reqmred  to  search  the  rec- 
ord to  find  some  theorv  upon  which  the  judg- 
ment may  be  sustained;  and,  where  the  orief 
filed  appears  reasonably  to  sustain  the  assifoi- 
ments  of  error,  the  court  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the  plain- 
tiff in  error,  or  the  rights  of  tiie  parties. 

[Ed.  Notei.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104.  SllO;  Dec.  Dig.  «=» 
778(6).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Carter  (3ounty: 
S.  H.  Russell,  Judge. 

AcUon  by  C.  B.  Smith  against  Paul  Wblt- 
low  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded for  new  trial. 

Potterf  &  Walk^,  of  Ardmore,  for  plain- 
tiff In  error. 

DAVIS,  C.  The  petition  In  error,  with  the 
case-made  attached,  was  duly  filed  In  tlila 
court  on  the  27th  day  of  February,  A.  D. 
1914.  Tbe  plaintiff  in  error  filed  his  brief 
on  August  7,  1914,  but  up  to  this  date  the  de- 
fendant In  error  has  not  filed  any  brief  or 
motions  of  any  kind  or  offered  any  excuse  for 
such  failure.  It  is  a  well-established  rule  of 
this  court  that  when  the  brief  of  the  plaintiff 
In  error  reasonably  appears  to  support  the 
assignments  of  error,  the  court  will  not 
search  the  record  to  ascertain  some  possible 
theory  on  which  the  case  may  be  affirmed, 
but  if  the  assignments  of  error  appear  to  be 
reasonably  supported  by  the  record,  the  case 
will  be  reversed.  Butler  y.  McSpadden,  25 
Okl.  465, 107  Pac.  170;  Dlevert  et  aL,  School 
Board  of  District  No.  79,  v.  Balney  et  al., 
41  Okl.  31, 136  Pac.  1086.  Upon  an  examina- 
tion of  the  record  in  this  case  we  are  of  tbe 
opinion  that  the  assignments  of  error  herein 
are   reasonably    supported   by   said    record. 
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T^  tlinrefan,  IsToke  And  apply  said  rale  In 

tttis  cause. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  caaae  reoianded  to  the  dis- 
trict conrt  ot  Carter  county,  Okl.,  with  In- 
itrnctloiis  to  set  said  Judgment  aside  and  to 
set  aside  the  order  of  court  overruling  the 
plaintUTa  motion  for  a  new  trial,  and  to  en- 
ter an  order  tnistalnlng  the  same,  and  to 
irant  &  new  trial  In  said  cause,  and  for  such 
Intther  proceedings  as  may  be  proper  under 
tbelaw. 

FEB  CURIAM.    Adopted  in  Whole. 


MONING  DBT   GOODS  CO.  t.  WISEMAN 
et  aL    (No.  6146.) 

(Supreme  Goort  of  Oklahoma.    June  20^  1916. 
Reheariss  Denied  July  25*  1916.) 

(StOdbut  If  ik*  Court.) 

t  Pabtrkbship  «=3S5— Pbiica  Faoik  Pboof. 
The  plaintiff,  having  pnt  in  evidence  a  writ- 
ten agreement  of  partnerahip  between  the  de- 
fendants, made  ont  a  prima  facie  case  of  part- 
strEbip  against  them. 

[Ed.  Note. — ^For  other  cases,  see  Partnership. 
Cent  Dig.  M  75,  78,  79,  81 ;  Dec  Dig.  <e=>B6:] 

2.  Pabtitebshzp  9=955— Pbuca  Facix  Pboof. 

A  prima  facie  case  of  partnership  is  made 
sot  against  persona  associated  in  a  particular 
bnanesB  by  evidence  that  they  share  in  its  prof- 
its, puraaant  to  an  agreement  between  them,  by 
evidence  that  they  have  described  themselves  as 
partners  in  any  writing,  or  by  evidence  that  they 
ire  the  common  proprietors  of  the  business  con- 
ducted for  their  mataal  profit. 

[Ed.  Note. — For  other  cases,  see  Partnerahip, 
Cent  Dig.  U  75.  78,  79,  81 ;   Dec.  Dig.  «=>55:] 

3.  PAKTmasHiP     «=»44  — Aonon     Aoaihbt 

pABTNEBfl — BTJBDXR    OT   PBOOF. 

Where  one  denies  that  he  is  a  member  of  a 
partnersMp,  the  burden  is  upon  the  party  al- 
IegiD|  the  partnership,  and  this  is  a  question  of 
fact  for  determination  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  61-63 ;    Dea  Dig.  «s»44.] 

i  PAKniKBSHIP   ^=>218(3)— AonoN   AoAinsi 

Pabtnebb — Questions  fob  Jubt. 
Tbe  questions  of  partnership,  when  it  began, 
when  it  ceased,  if  it  did  ceaae,  whether  or  not 
it  was  in  existence  at  the  time  these  goods  were 
pordiased,  whether  the  goods  were  purchased 
bj  the  partnership,  whether  or  not  the  partner- 
■hip  is  liable  for  the  payment  of  same,  whether, 
if  the  partnership  had  ceased  to  exist  before 
the  Dorchaae  of  the  goods,  the  plaintiff  had 
knowledge  thereof  under  sections  4462  and  4463, 
Rer.  Laws  OkL  1910,  are  all  questions  of  fact 
for  the  jury  to  find  and  determine  in  the  light 
of  all  the  facts  and  circumstances  in  evidence 
before  them  touching  sudi  matters  and  things. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  I  427;   Dee  Dig.  «=»2i8(3).] 

S.  Pabtheeship  «=>218(3)— Action  Against 
Pabthbbs— Dibeotion  of  Vebdiot. 
When  the  question  whether  a  partnership 
exiati  is  a  matter  of  doubt,  to  be  decided  by,  in- 
ferences to  be  drawn  from  all  the  evidence,  it  is 
one  of  fact  for  the  Jury ;  and  the  court  should 
not  nonsuit  or  direct  the  jury  to  find  a  verdict 
for  the  plaintiff  or  defendant. 

(Ed.  Note.— For  other  cases,  see  Partnerahip, 
Cent  Dig.  f  427;   Dec.  Dig.  «=>218(3).] 


6.  PABtNSBSHXP     iB-JJll,     28&^DlSBOi:.TniON— 

Pbbsuiiftion  or  Gontinttanob. 
Where  it  is  shown  that  a  partnership  at 
one  time  existed,  it  will  be  presumed  to  con- 
tinne,  in  the  absence  of  testimony  to  the  con- 
trary. A  presumption  oC  partnership  arises 
from  the  use  of  a  name  ancn  as  is  commonly 
employed  when  a  partnership  exists. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  61-88,  699;  Dec.  Dig.  «=»44, 
269.] 

Gommissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Jefferson  County; 
Frank  M.  Baftey,  Judge. 

Action  by  the  Honing  Dry  Goods  Compa- 
ny against  B.  S.  Wiseman  and  J.  L.  Jordan. 
Judgment  in  favor  of  plaintiff  and  against 
the  defendant  E.  S.  Wiseman,  and  in  favor 
of  the  defendant  J.  L.  Jordan,  and  against 
the  plaintiff,  and  plaintiff  brings  error.  Af- 
firmed as  to  Jadgment  against  defendant 
Wiseman,  and  reversed  and  remanded  as  to 
judgment  against  plaintiff  and  In  favor  of 
defendant  Jordan. 

N.  O.  Peters,  of  San  Bernardino,  Cat,  and 
R.  T.  Prlgmore,  of  Ft  Worth,  Ter.,  for  plain- 
tiff In  error.  A.  Eddleman  and  J.  C.  Gra- 
ham, both  of  Marietta,  and  Guy  Green,  of 
Waarika,  for  defendants  in  error. 

DAVIS.  0.  The  parties  will  be  designated 
herein  as  in  the  court  below.  This  is  an  ac- 
tion by  plaintiff,  the  Moning  Dry  Goods  Com- 
pany, against  defendants,  E.  S.  Wiseman  and 
J.  L.  Jordan,  as  partners  under  the  firm 
name  and  style  of  £1  S.  Wiseman  &  Co 
Plaintiff  in  its  amended  petition  alleges: 
"That  on  or  about  November  17,  1911,  de- 
fendants, E.  S..  Wiseman  and  J.  L.  Jordan,  were 
partners  under  the  firm  name  of  E.  S.  Wiseman 
&  Co.,  and  at  that  time  B.  S.  Wiseman,  as  a 
member  of  said  firm,  entered  into  an  agreement 
for  the  purdiase  of  certain  goods  from  plaintiff." 

That  the  goods  were  purchased  by  B.  S. 
Wiseman  as  a  member  of  said  partnership 
for  and  on  behalf  of  the  partnership  and  de- 
livered by  plaintiff  to  said  partnership  at 
Waurika,  Okl. 

Defendant  Jordan  answered  by  a  general 
denial,  and  specially  denied  under  oath  that 
at  any  time  alleged  in  plaintiff's  petition  or 
at  any  other  time  a  partnership  existed  be- 
tween the  defendants,  Wiseman  and  Jordan, 
under  the  firm  name  of  E.  8.  Wiseman  &  Ca, 
or  any  other  name. 

After  the  plaintiff  in  error  had  introduced 
his  evidence  and  rested,  defendant  Wiseman, 
having  withdrawn  his  answer,  defendant 
Jordan  demurred  to  plaintilTs  evidence.  The 
court  sustained  his  demurrer. 

Plaintiff  in  error  assigns  four  errors:  First, 
that  the  coiurt  erred  in  overruling  plaintiff's 
motion  for  new  trial;  second,  that  the  court 
erred  in  sustaining  d^endants'  demurrer  to 
plaintiff's  evidence;  third,  that  the  court 
erred  in  rendering  judgment  In  favor  of  de- 
fendant Jordan;  and,  fourth,  that  the  court 
erred  in  refusing  to  admit  in  evidence  cer^ 
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tain  porttooB  at  the  deposltiona  oC  ^>'^l«m 

Monlng. 

We  are  of  tbe  opinion  that  all  four  of 
these  assignments  of  error  are  well  taken, 
and  that  the  action  of  the  trial  court  as 
complained  of  therein  coDstltutes  reversible 
error. 

"SxliiUt  B. 
"Thfl    Jordan    Gomponx.    Bonded    Abrtracten,   Raal 
Eitate,  tioanB,  Abitracta,  Insurance,  Collection!. 

"Seferencea:    First    National    Bank;     Fint    Bute 

Bank. 
•■(4,422.33  Harlstta,  Okl.,  Nor.  Uth,  ISll. 

Tour  (took  as  par  Invtntoiy M,2S0  00 

E.  8.  Wiseman,  caab 11.500  00 

Ixws  and  sain  t«  be  nwally  owned (2,172  33 


Total   aaaeta. (6,122  S3 

"Partnerahlp  la  to  b«  equally  and  to  run  tor  a 
term  ol  three  yean  unless  terminated  bjr  mutoal 
consent;  when  terminated,  it  dlTlslon  ot  goods 
should  be  desired,  J,  L.  Jordan  to  accept  back  any 
goods  then  on  band  which  may  have  been  put  into 
said  business  by  him, 

"E.  S,  Wiseman  to  draw  tram  said  firm  as  salary 
tor  managing  said  business  the  sum  ot  (76.00  per 
month, 

"B.  B.  Wiseman  to  have  option  o(  buying  the  in- 
terest ot  said  J.  L.  Jordan  tor  the  sum  ot  (2,250.00 
at  any  time  during  the  Srst  six  montlu  trom  above 
date,  paying  tor  same  in  the  following  manner: 
(250.00  cash  at  the  time  ot  transfer  and  (50.00  per 
month  thereafter  until  the  sum  of  (2,000.00  together 
with  interest  is  paid,  said  above  deferred  payments 
are  to  draw  Interest  at  the  rate  ot  g  per  cent,  per 
annum,  f  A>m  date,  ontil  paid. 

"[Signed]    B.  8.  Wiseman. 
"[Signed]    J.  L.  Jordan." 

[1-3]  This  Exhibit  B  was  ofTered  In  evi- 
dence before  the  Jury  at  the  trial,  and  was 
admitted  In  evidence  by  the  court  without 
objection,  and  read  to  the  Jury.  This  made 
out  a  prima  fade  case  of  partnership  against 
the  defendants.  The  defendant  Jordan  hav- 
ing denied  in  his  verliSed  answer  that  he  Is 
or  was  a  member  of  the  partnership,  the  bur- 
den Is  upon  the  |)arty  alleging  the  partner- 
ship, In  this  case  the  plaintiff,  to  prove  It, 
and  this  Is  a  question  of  fact  for  determina- 
tion by  the  Jury  under  proper  Instructloos 
from  the  court  Striclcler  v.  Oltchel,  14  Okl. 
623,  78  Pac.  94. 

The  following  letter  was  offered  by  tbe 
plaintiff  and  admitted  In  evidence: 

"EicUbit  o. 

"W.  N.  Moore,  Manager.     B.  B.  Morton,  AssL  Hgr. 

"Metropolitan  Hotel. 

"European  Plan. 

"Ft  Worth.  Texas. 

"Geo.  T.  StlUman,  Proprietor. 

"Deo.  I,  1911. 

"J.  U  Jordan,  Marietta,  OkL— Dear  Jesse:  My 
wife  met  me  here  as  I  had  expected  and  we  went 
on  to  Dallas,  where  she  bought  her  millinery  gooda 
(and  I  have  paid  cash  for  same). 

"I  had  all  yesterday  with  Monlng  Dry  Goods 
Co.  and  bought  about  (1,310  worth  of  goods  and 
went  back  to  Dallas  and  had  all  ot  her  etuS  shipped 
out  and  stopped  off  here  on  my  way  back  home  to 
see  if  the  Monlng  bill  bad  been  shipped  end  they 
had  held  the  goods  up  because  our  trade  had  been 
changed. 

"I  told  them  of  the  change  which  we  had  and 
also  of  our  prospects  of  getting  Joe  W.  In  with  me 
and  in  fact  ot  all  our  changes   (except  I  did  not 


tell  theo  at  the  efcaage  ot  name  ot  flrml.  nad  whea 
I  ret.  hera  this  afternoon  and  went  up  thsra  they 
had  withheld  shipment  wanting  to  know  from  you 
whether  or  not  you  would  agree  to  let  th«  goods 
go  forward— and  in  the  future— or  at  auoh  time  aa 
you  A  I  might  agree  th*  debt  oonld  ba  ebansad— 
Now  Jesse,  I  wish  to  say  that  if  you  are  wiilins 
to  let  this  shipment  oome  on  through  in  name  of 
B.  S.  Wiseman  ft  Co.,  the  name  which  we  had 
agreed  oiv— I  will  take  ear*  ot  the  seconnt— X  wonid 
expect  to  pay  them  (300  or  (400  oash  sad  thaa  keep 
monthly  payments  up.  Now,  yon  do  Just  aa  you 
please,  for  not  one  cent  Is  going  to  be  bought  and 
charged  to  B.  s.  W.  Co.  without  you  consent.  In 
fsct  all  bills  bought  to-day  and  paid  tor  In  Dallas 
were  bought  in  name  ot  B.  8.  Wiseman.  Monlng 
has  been  trying  to  get  you  by  phone  (eren  ealllns 
Okl.  City)  and  I  have  to  get  ready  to  go  home  on 
9:00  train.  Bo  you  do  as  yon  like— It  you  don't  cars 
to  take  this  chance  Just  let  me  know  (not  tliem) 
but  I  will  run  It  through  as  we  understood — I  will 
be  at  home  to-night  and  will  open  the  store  to> 
morrow  having  bought  some  real  good  bargaina  ia 
Dallas— some  good  ones  and  all  paid  for. 

"Toun.  HA," 

And  the  following  telegram  In  answer 
thereto,  and  In  answer  to  a  phone  message 
from  Wiseman  to  Jordan,  was  offered  by  the 
plaintiff  and  admitted  In  evidence  as  Exhibit 
D: 

"Exhibit  D. 

"The  Western  Union  Telegraph  Company, 
Inoorporated. 
"25,000  offlees  In  America    Cable  serrlee  to  all  tlM 
world. 
"Theo.  N.  Tall.  President. 

"Belvldere  Brooks,  General  Manager. 


Receiver's  No. 

4 


Time  Filed 
a.J 


Check 
Upd 


"Send  the  following  message  subject  to  the  terms 
on  back  hereof,  which  are  hereby  agreed  to. 

"Dated.  Marietta,  Okla.  12/6/Itl 
vTo  To  B.  8.  Wiseman,  Wanrika,  Okla. 

"Oo  ahead  as  outlined  In  your  letter  uae  your  beat 
Judgment  do  not  exceed  limit  is  phoned. 

"Jesse  L.  Jordan." 

This  telegram  was  then  mailed  to  ths 
plaintiff  by  the  defendant  Wiseman,  and 
then,  and  not  until  then,  did  the  plaintiff 
ship  the  goods,  wares,  and  merchandise 
bought  by  Wiseman  for  the  partnership. 

[4]  The  questions  ot  partnership,  when  It 
began,  when  It  ceased.  If  It  did  cease,  wheth- 
er or  not  It  was  in  existence  at  the  time 
these  goods  were  purchased,  whether  the 
goods  were  purchased  by  the  partnership, 
whether  or  not  the  partnership  Is  liable  for 
the  payment  of  same,  whether.  If  the  part- 
nership had  ceased  to  exist  before  the  pur- 
chase of  the  goods,  the  pl&lntiff  had  knowl- 
edge thereof  under  sections  4462  and  4463, 
Rev.  Laws  of  Oklahoma  1910,  are  all  ques- 
tions of  fact  for  the  Jury  to  find  and  deter- 
mine in  the  light  of  all  the  facts  and  cir- 
cumstances In  evidence  before  them  touching 
such  matters  and  things. 

[B,  •]  "When  the  question  whether  a  part- 
nership exists  is  a  matter  of  doubt,  to  be 
decided  by  Inferences  to  be  drawn  from  all 
the  evidence.  It  is  one  of  fact  for  the  Jury ; 
and  the  court  should  not  nonsuit  or  direct 
the  Jury  to  find  a  verdict  for  the  plaintiff  or 
defendant. 
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"Wbere  tt  la  Bhown  tbat  a  paitnersblp  at 
one  Ome  existed.  It  will  be  presumed  to  con- 
tluue.  la  tbe  absence  of  testimony  to  the 
contrary.     *     •     •   ' 

"Books,  papers,  accounts,  and  similar  writ- 
ings are  admissible  to  sbow  a  partnership 
between  persona  who  are  deacribed  Qf  re* 
ferred  to  therein  as  partners.    •    •     • 

"Parties  who  have  admitted  that  they  are 
In  partnership,  either  by  express  statements 
or  by  conduct,  will  be  held  to  that  admission. 

"A  prima  facie  case  of  partnership  is  made 
out  against  persons  associated  in  a  particu- 
lar business  by  evidence  that  they  sliare  In 
its  profits,  pursuant  to  an  agreement  between 
them,  by  evidence  tbat  they  have  described 
themselves  as  partners  in  any  writing,  or  by 
evidence  that  they  are  the  common  proprie- 
tors of  the  business  conducted  for  their  mu- 
tual profit. 

"A  presumption  of  partnership  arises  from 
the  use  of  a  name  such  as  is  commonly  em- 
ployed when  a  partnership  exists." 

Cobb  T.  Martin  et  al.,  32  Okl.  688, 12S  Pae. 
422,  and  numerous  authorities  cited  therein. 

For  the  reasons  stated,  the  action  of  the 
trial  court  In  rendering  Judgment  in  favor 
of  plaintiff  and  against  the  defendant  Wise- 
man will  be  affirmed,  and  the  action  of  tbe 
trial  court  in  rendering  Judgment  In  favor 
of  tbe  defendant  Jordan  and  against  tbe 
plaintiff  will  be  reversed,  and  the  cause  re- 
manded, and  a  new  trial  ordered  as  between 
tbe  plaintiff  and  the  defendant  Jordan,  in 
accordance  with  the  law  as  set  forth  In  tbis 
opinion. 

PKB  OUBIAM.    Adopted  In  whole. 


BRUCB  V.  McINTOSH  et  aL    (No.  S538.) 

(Supreme  Court  of  Oklahoma.    Jan.  19,  1915. 

On  Beheariug,  May  23,  1916.) 

(StUabut  bu  the  Oenrt.) 

i.  DsSCEIfT  AND   DlSTBIBinaON   4s>30  —  PKB- 

soNs    Bhtitlbd  —  Skfabatbd   Pabknts  — 
"Cabi." 
The  word  "cure,"  ns  nsed  in  subdivision  8 

LI.  c.  85,  p.  649.  Smb.  Laws  1909  (Section 
18.  Rev.  Laws  1910),  in  respect  to  descent 
of  the  estate  of  a  deceased  minor  havinK  no  in- 
Iieritable  kin  except  parents  who  are  not  living 
hwether,  requires  that  the  parent  in  whose  be- 
half sole  heirsiiip  is  claimed  most  be  shown  to 
have  trame  practically  the  entire  burden  of  pa- 
rental duty,  mcluding  maintenance  and  such  oth- 
er expenses  as  such  duty  requires,  toward  such 
minor  at  the  time  of  such  minor's  death  and 
daring  snbstantially  the  full  period  of  such  sep- 
aration. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distributiott,  (Tent.  Dig.  §{  84-90;  Dec.  Dig. 
^=30. 

For  other  definitions,  see  Words  and  Phrues, 
Hint  and  Second  Senea,  CSere.]- 

2L  Descknt  and  DrsratBtmoN  ^esSO  —  Pra- 
80K8  Entttxcd— Sbpaxatbd  Paxentb. 
Where  the  parents  of  a  deceased  minor  had 
been  separated  one  or  two  years  at  the  time  of 
tbe  death  of  socb  minor,  the  parent  who  has  had 
die  entire  burden  of  parental  dut7,  including 


maintenance  as  well  aa  eoatody  and  personal 
attention  of  such  minor,  during  the'  full  period 
of  such  separation,  takes  all  the  estate  of  such 
minor,  under  subdivision  8,  I  1,  c.  85,  p.  649, 
Scm.  Laws  1909  (section  8418,  Rev.  Laws 
1910). 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  (3ent.  Dig.  |§  84r-90;  Dec.  Dig. 
<@=»80.] 

3.  Appeal  and  Bbbob  «=»1002— CoNFLicTiNa 

KVIDENOB— NWMBKB   OF  WiTNESSBS. 

A  Judgment,  supported  by  the  testimony  of 
a  single  witness,  will  be  sustained,  notwith- 
standing several  other  witnesses  testily  to  the 
contrary  on  a  material  point,  as  this  conrt  will 
not  weigh  evidence  against  conflicting  evidenoe. 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Br- 
ror.CoatJJig.  $83935-3937;  Dec.Dig.  «=9l002.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Hughes  County; 
John  Carutbers,  Judfe. 

Action  by  John  L.  Bruce,  for  partition  of 
real  estate,  against  Bosa  Mcintosh  or  Starr 
and  Lee  A.  Voorhees ;  cross-petition  by  Voor- 
bees  claiming  title  to  an  of  same.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Mann,  Rogers  &  Harris,  of  Holdenvllle, 
for  plaintiff  in  error.  William  M.  Matthews 
and  Ralph  H.  Ellison,  both  of  Okmulgee,  for 
defendants  In  error. 

THACKBR,  C.  Plaintiff  in  error  was 
plaintiff  and  defendant  In  error  was  defend- 
ant In  the  trial  court  In  October,  1909,  Na- 
thaniel Mcintosh,  "a  new-bom  (Treek  Indian, 
enrolled  as  No.  1181,"  at  the  age  of  five  years, 
died  Intestate  and  seised  and  possessed  of 
the  following  described  allotted  land  in 
Hughes  county,  OkL,  to  wit:. 

'^fae  southeast  quarter  of  the  southwest  quar- 
ter of  the  southeast  quarter  and  the  east  half 
of  the  southeast  quarter,  all  in  section  one  (1) 
township  nine  (9)  north,  range  thirteen  (13) 
east" 

[1]  Greeley  Mcintosh,  bis  father,  and  Rosa 
Mcintosh,  bis  mother,  survived  bis  death; 
and,  be  having  died  unmarried  and  without 
issue,  they  would  admittedly  have  taken  lu 
equal  shares  all  bis  estate  but  for  the  fact 
tbat  tbey  were  not  living  together  at  the 
time  of  his  death,  nor  during  the  period  of 
one  or  two  years  next  prior  Uiereto;  and  the 
question  as  to  tbe  exclusive  "care"  of  such 
minor  during  that  period  and  at  tbe  time  of 
his  death  is  in  controversy.  Subdivision  3, 
{  1,  ch.  35,  Sess.  Laws  1909  (section  8418, 
Rev.  Laws  1910),  which  the  parties  concede 
to  be  controlling,  at  page  549,  reads: 

"If  there  be  no  issue,  nor  husband  nor  wife, 
nor  father  nor  mother,  then  in  equal  shares  to 
the  brothers  and  sisters  of  the  decedent  and 
to  the  children  of  any  deceased  brother  or  sister 
by  right  of  representation ;  if  the  deceased,  be- 
ing a  minor,  leave  no  issue,  the  estate  must  go 
to  tbe  parents  equally,  if  living  togetlier,  if 
not  living  together,  to  the  parent  having  had 
the  care  of  said  deceased  minor." 

[2]  We  think -the  word  "care,"  as  nsed  in 
this  section  of  the  statute,  requires  that  the 
parent  In    whose   behalf  its  discriminatory 
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and  exclusive  benefit  la  asserted  must  be 
abows  to  have  borne  practically  the  entire 
burden  of  parental  duty  towards  the  minor. 
Including  maintenance  and  such  other  ex- 
penses as  such  duty  requires,  at  the  time  of 
the  minor's  death  and  during  substantially 
the  full  period  of  such  separation  of  par- 
ents, to  be  entitled  to  such  exclusive  inherit- 
ance. Kelly  T.  Jefferis,  3  PennewlU,  286,  50 
AtL  216;  Christy  v.  PulUam,  17  IlL  69. 

[3]  The  plaintiff,  under  a  conveyance  from 
Greeley  Mcintosh,  sues  for  a  partition  to  him 
of  one-half  undivided  interest  in  this  land; 
and  the  defendant,  under  a  conveyance  of  all 
the  land  from  Rosa  Mcintosh,  denies  plain- 
tiff's claim  of  right,  and  asks  that  his  title 
to  all  the  land  be  quieted  against  the  plain- 
tiff, eta,  upon  the  ground  of  such  separation 
and  Bosa  Mcintosh's  "care"  of  the  minor 
at  the  time  of  its  death  and  during  such 
period  of  parental  separation.  The  Judgment 
vt-as  for  the  defendant ;  and,  there  being  evi- 
dence reasonably  tending  to  support  the 
same,  in  that  all  the  evidence  shows  such 
separation  and  Rosa  Mcintosh  testifies  une- 
quivocally to  such  exclusive  care  of  the  mi- 
nor, notwithstanding  Greeley  Mcintosh  and 
several  other  witnesses  contradict  her  in  re- 
spect to  whether  Greeley  Mcintosh  contribut- 
ed to  the  support  of  the  minor  during  the 
period  of  such  separation,  the  judgment 
should  be  affirmed.  See  Board  of  County 
Com'rs  of  Woodward  Co.  v.  Thyfault,  43 
Okl.  82,  141  Pac.  409;  Alfred  v.  St  Louis, 
I.  M.  &  S.  By.  Co.,  42  Okl.  4,  140  Pac  416; 
Elwell  V.  Purcell,  42  Okl.  467,  140  Pac.  412. 

On  Rehearing. 

COLLIER,  C.  Upon  an  examination  of 
the  record,  we  are  of  the  opinion  that  the 
original  opinion  handed  down  in  this  cause 
is  correct,  and  therefore  recommend  that 
said  opinion  of  Commissioner  THACKER  be 
refiled  as  the  opinion  in  this  case. 

PER  CURIAM.    Adopted  in  whole. 


INLAND  COMPRESS  CO.  v.  SIMMONS. 

(No.  7560.) 

(Supreme  Court  of  Oklahoma.     July  11,  1916.) 

(Sj/llabut  hy  the  Court.) 

L  Wabehousembit    $=>24(7)— LnaTATiON    or 

LiABiuTT — Validity. 
A  contract,  executed  by  a  compress  company 
in  this  state,  which  seeks  to  relieve  from  linbil- 
ity  the  company  for  loss  by  damage,  fire,  flood, 
or  other  agencies,  nnless  caused  by  the  willful 
act  or  gross  negligence  of  the  company,  is 
against  Oxe  public  policy  of  the  state,  and  there- 
fore void. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  i  48;    Dec.  Dig.  «=>24(7).] 

2.  WAREnorsmiEN    «=»24(1X  —  Liabiutt  — 
CUBE  Requibeo. 
A  cotton  compress  in  this  state  is  a  bailee 
for  hire,  and  unaer  the  statute  must  exercise 


at  least  ordinary  care  for  the  preaervalion  of 
property  intrusted  to  it. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, OnL  Dig.  §i  11,  48;   Dec.  Dit.  iS=>24(l).} 

Commissioners'  Opinion,  Divlsloii  No.  3. 
Error  from  County  Court,  Bryan  County;  J. 
L.  Rappolee,  Judge. 

Action  by  J.  E.  Simmons  against  the  In- 
land Compress  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Utterback  &  MacDonald,  of  Durant,  for 
plaintiff  in  error.  Eayes  &  Mcintosh,  of  Du- 
rant, for  defendant  in  error. 

HOOKER,  C.  On  the  7th  of  February, 
1914,  J.  E.  Simmons  filed  suit  in  the  county 
court  of  Bryan  county,  against  the  Inland 
0)mpree8  C!ompaiiy,  and  alleged  that  on  the 
day  of  December,  191S,  he  delivered 


to  it  10  bales  of  cotton  to  be  stored  and  com- 
pressed, and  that  he  paid  to  said  defendant 
50  cents  a  bale  for  storage,  the  defendant 
company  being  at  that  time  in  the  compress 
and  storage  business  of  cotton,  and  that  in 
addition  to  its  compress  business  it  would 
receive  from  the  owners  of  cotton  the  same 
for  storage  the  same  as  warehousemen,  and 
would  charge  for  said  care  and  storage  the 
sum  of  50  cents  per  bale;  that  said  defend- 
ant had  a  considerable  space  covered  w^ith 
concrete,  and  a  large  part  of  a  block,  upon 
which  it  stored  cotton  upon  the  ground;  that 
after  be  left  his  cotton  with  the  defendant 
for  storage  he  saw  that  the  same  was  be- 
ing damaged  by  water  which  accumulated 
on  the  concrete  floor,  and  he  took  some  2x4's 
and  put  the  same  under  the  cotton,  so  that 
the  water  would  run  under  the  bales  and 
pass  off,  and  that  thereafter  the  defendant. 
Its  agents  and  employes  removed  said  cot- 
ton from  said  2x4's  and  placed  the  same 
where  loose  cotton  accumulated,  and  under 
the  eaves  of  th6  house,  so  that  the  rain  would 
run  from  the  house  onto  the  cotton,  and  the 
loose  cotton  that  had  accumulated  around 
the  bales  caused  the  water  to  stand,  and  tlie 
bales  of  cotton  absorbed  the  dampness  there- 
from; and  that  by  reason  thereof  600  pounds 
of  his  cotton  was  damaged,  which  was  of 
the  reasonable  value  of  $75.72,  and  that  In 
addition  thereto,  it  was  necessary  before  he 
could  sell  said  bales  of  cotton  to  remove  a 
part  from  each  bale  at  an  expense  of  f2.50 
per  bale.  It  is  further  claimed  that  said 
loss  and  damage  was  caused  by  the  negli- 
gence and  want  of  care  on  the  i>art  of  the 
company  in  failing  to  keep  said  cotton  in  a 
reasonably  safe  place  and  removing  the  same 
from  the  2x4'8  upon  which  the  plaintiff  had 
placed  it  and  putting  the  cotton  under  the 
eaves  of  the  house.  To  tills  iietitlon  the  de- 
fendant filed  a  general  deniaL  Upon  the 
trial  of  this  cause  it  developed:  That  on  the 
5th  day  of  September,  1913,  the  plaintiff,  J. 
B.  Simmons,  purchased  on  the  streets  of  Dn- 
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runt,  Okl.,  10  bales  of  cotton,  and  delivered 
the  same  to  the  defendant,  which  said  de- 
fendant was,  at  the  time,  engaged  in  the  com- 
press business,  and  received  cotton  and  stor- 
ed the  same  on  its  yards  for  the  purpose  of 
compressing,  niat  when  said  cotton  was 
delivered  to  said  defendant  it  issued  its  cus- 
tomary compress  tickets,  which  tickets  are 
in  the  following  form: 

"Inland  Compress  Company. 

"Dnrant,  OM.  0/8/13. 

"One  bale  cotton,  for  account  of  J.  E.  Slm- 
mona,  will  be  delivered  to  the  holder  hereof  on 
return  of  this  receipt  and  payment  of  nil  charg- 
es. Not  responmble  for  loss  by  damage,  fire, 
flood  or  other  agencies,  unless  caused  by  the 
willfnl  act  or  gross  negligence  of  this  company. 
^'J.  E.  Wimsatt,  Supt" 

That  the  said  J.  B.  Simmons  turned  the 
said  tickets  to  the  bank,  and  that  the  bank 
paid  the  purchase  price  of  the  cotton.  That 
he  saw  the  cotton  was  being  damaged  by 
the  rain.  In  that,  It  was  so  placed  upon  the 
platform  that  the  water  from  the  roof  of 
the  building  was  thrown  upon  it,  and  that 
he  made  a  complaint  to  the  superintendent 
of  the  company,  but  that  said  cotton  was 
not  moved,  and  thereafter  the  plaintiff  be- 
low placed  some  2x4's  under  the  cotton,  so 
that  the  water  could  pass  freely  thereunder, 
but  that  the  defendant  removed  the  same, 
and  as  the  result  thereof  plaintiff's  cotton 
was  damaged  as  prayed  for  In  the  petition. 

[1,2]  About  the  only  question  presented  by 
this  appeal  is  whether  the  cotton  tickets  ex- 
ecuted by  the  company  and  delivered  to  the 
plaintiff  at  the  time  the  cotton  was  delivered 
by  blm  to  the  company  (copy  of  which  is 
shown  above)  is  a  legal  contract  and  en- 
forceable in .  the  courts  of  this  state,  it  be- 
ing contended  by  the  plaintiff  in  error  that 
the  cotton  tickets  did  constitute  a  contract, 
and  that  under  the  terms  of  the  contract  it  is 
not  liable  for  loss  by  damage.  Are,  flood,  or 
other  agencies  unless  by  the  willful  act  or 
gross  negligence.  The  facts  In  the  Instant 
case  show  that  tbe  plaintiff  in  error  received 
this  cotton  for  the  purpose  of  compressing 
the  same,  for  which  it  received  compensa- 
tion, and  that  the  storage  of  the  cotton  was 
an  incident  of  the  business  in  which  it  was 
engaged  of  compressing  the  same.  This 
court,  in  the  case  of  Vogel  &  Son  v.  Braud- 
ridc  25  OkL  259,  105  Pac.  107,  said: 

"Where  the  keeper  of  a  cotton  yard  received 
10  cents  for  weighing  each  bale  and  16  cents 
for  haoling  the  same  to  the  railway  station  for 
shipment,  and  it  was  the  cnstom  or  said  keeper 
to  keep  said  cotton  in  said  yard  between  the 
time  Of  weighing  it  and  hanllng  it  for  shipment, 
such  keeping,  being  a  necessary  incident  of  the 
bnainess  In  which  the  keeper  makes  a  profit,  con- 
■titotes  him  a  bailee  for  hire,  althongh  he  may 
not  have  received  any  compensation  for  the  ac- 
tual storage." 

In  the  case  of  Union  Compress  Co.  t.  Nnn- 
nally.  87  Ark.  284,  64  S.  W.  S72,  the  Snpreme 
Court  of  that  state  said: 

"A  compress  company  is  liable  for  want  of 
care  in  keeping  cotton  stored  with  it  for  com- 
pieaiiaa  if  it  expected  citlier  to  charge  stor- 


age for  the  cotton  or  to  get  compensation  for 
keeping  same  In  the  way  of  charges  for  com- 
pression. 

"When  a  bailment  is  redprocally  beneficial 
to  each  party,  the  bailee  is  answerable  for  want 
of  ordinary  care."  St  Louis  Sv  W.  By.  Co.  v. 
Henson,  61  Ark.  302,  32  S.  W.  1079;  8  Am. 
&  Eng.  Enc.  Law,  p.  746. 

Also  the  Supreme  Court  of  Pennsylvania, 
in  the  caae  of  Woodruff  v.  Painter,  160  Pa. 
01,  24  Ata.  621,  16  li.  B.  A.  461,  30  Am.  St 
Bep.  786,  said: 

"A  bailment  is  for  hire,  although  no  hire  is 
paid,  when  it  is  a  necessary  incident  of  a  busi- 
ness in  wUdk  the  bailee  makes  a  profit" 

Applying  the  rule  laid  down  in  these  cases 
to  the  evidence  in  the  instant  case,  we  are  of 
the  opinion  that  the  plaintlfl  in  error  was  a 
bailee  for  hire  of  the  cotton  in  question,  and, 
as  such,  was  subject  to  the  same  response- 
bUlty  and  duties;  and,  for  the  failure  to  ex- 
ercise that  degree  of  care  of  the  property 
in  its  possession  that  the  law  requires  of  a 
bailee  for  hire,  it  is  responsible  for  whatever 
damages  that  said  property  suffers  as  the 
proximate  result  caused  by  the  failure  of  the 
company  to  exercise  such  care.  That  being 
true,  it  must  have  been  the  duty  of  the  com- 
press company  in  this  case  to  have  exer- 
dsed  reasonable  care  In  the  storing  of  the 
property  of  the  defendant  In  error,  and  for 
its  failure  so  to  do  it  must  be  held  liable, 
unless  the  provision  of  the  cotton  tickets, 
which  sought  to  limit  its  liability  to  inju- 
ries caused  by  the  willful  act  or  gross  negli- 
gence of  the  company,  should  prevail.  Sec- 
tion 1109  of  the  Bevised  Laws  of  1910  pro- 
vides: 

"A  bailee  for  hire  must  use  at  least  ordinary 
care  for  the  preservation  of  the  thing  bailed." 

The  writers  on  bailments  seem  to  agree 
that  the  parties  to  a  bailment  contract  may 
regulate  the  responsibilities  of  the  bailee  by 
special  contract,  but  it  is  also  universally 
agreed  that  the  terms  which  public  policy 
and  legislation  of  the  state  impose  are  not 
to  be  overleaped  by  contractual  relations, 
and.  If  so,  tlte  contract  will  be  disregarded 
and  declared  void,  and  the  bailee  held  in 
the  same  manner  and  to  the  same  extent  as 
if  suCh  contract  never  existed. 

The  public  policy  of  a  state  must  be  deter- 
mined by  reference  to  its  ConstltutlcHi,  the 
acts  of  its  Legislatnre,  and  the  Judicial  de- 
cisions of  Its  courts.  It  is  universally  agreed 
and  acceded  to  In  this  state  that  common  car- 
riers, on  account  ot.  the  relation  that  they 
occupy  towards  the  public  and  the  duty  that 
they  owe  to  the  public  generally,  are  pro- 
hibited by  law  from  contracting  against  their 
own  negligence.  The  reason  for  this  require- 
ment Is  apparent,  and  it  would  seem  that 
the  same  cause  which  prohibits  contracts  of 
this  character  from  being  made  by  a  common 
carrier  would  likewise  prohibit  contracts 
of  like  nature  from  being  made  by  other 
enterprises  which  serve  the  public,  and  which 
conduct  and  carry  on  such  a  large  and  im- 
portant part  of  the  public  business,  which 
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business  to  so  essential  to  the  commercial 
life  of  the  people  of  the  state.  The  Legisla- 
ture of  this  state,  by  the  provision  of  our 
statute  above  quoted,  bas  provided  that  a 
bailee  for  hire  must  use  at  least  ordinary 
care  for  the  preservation  of  the  thing  bailed, 
and  while  this  provision  of  the  statute  may 
be  considered  as  a  declaration  of  the  gen- 
eral law  on  the  subject  of  bailment,  yet  it 
also  Indicates  the  fixed,  definite,  and  declar- 
ed policy  of  the  state  with  reference  to  the 
degree  of  care  that  all  bailees  for  hire  must 
use  towards  property  intrusted  to  its  care. 

In  this  state  cotton  occupies  such  an  im- 
portant relation  to  the  business  life  of  the 
people  of  the  state,  and  cotton  compresses 
perform  such  an  important  duty  to  the  gen- 
eral public,  that  It  may  be  said  that  oourta 
take  judicial  knowledge  of  the  fact  that  com- 
presses are  in  tbelr  nature,  or  rather  in  a 
sense,  quasi  public  Institutions.  In  fact  the 
business  of  compressing  cotton,  by  reason 
of  its  nature,  the  extent  and  the  necessity 
therefor,  is  such  that  the  public  must  use  it, 
and  it  is  of  such  public  consequence,  and  af- 
fects the  community  at  large  to  such  an 
extent,  that  it  is  a  public  business,  and  as 
such  should  not  be  permitted  to  relieve  It- 
self from  liability  by  contracts  of  the  kind 
involved  here.  It  will  not  sufllce  to  say  that 
this  contract  was  a  voluntary  contract,  and 
that  the  defendant  in  error  was  compelled  to 
have  his  cotton  compressed,  for  the  same  ob- 
jection could  be  urged  with  the  relation  of 
the  public  to  the  railroads,  the  express  com- 
panies and  to  other  public  utilities.  It  is 
said  in  volume  6,  Corpus  Juris,  p.  1112,  {  44: 

*7he  parties  to  a  bailment  may  dimmish  the 
liability  of  the  bailee  by  special  contract,  the 
principle  being  that  the  bailee  may  impose  what- 
ever terms  he  chooses  if  he  gives  the  baUor  no- 
tice that  there  are  special  terms  and  the  means 
of  knowing  what  they  are;  and,  if  the  bailor 
chooses  to  make  the  bailment,  be  is  boimd  by 
them,  provided  the  contract  is  not  in  violation  of 
law  or  of  public  policy,  and  that  it  stops  short 
of  protection  in  case  of  fraud  or  negligence  of 
the  bailee." 

While  It  cannot  be  contended  that  the 
plaintiff  in  error  is  a  public  warehouseman 
within  the  provisions  of  our  gtatnte,  yet,  as 
a  circumstance  indicating  the  public  policy 
of  this  state,  it  might  not  be  amiss  to  notice 
section  8302  of  the  Hevised  Laws  of  1900, 
which  prohibits  public  warehousemen  from 
Inserting  In  the  receipt  any  language  limiting 
or  modifying  the  liability  or  responsibility  as 
Imposed  by  -  the  law  of  the  state.  Third 
volume,  Enc.  of  Law  (2d  Bd.)  p.  7S0,  states 
the  rule  as  follows: 

'To  what  extent  a  bailee  may  limit  his  lia- 
bility by  special  contract  is  not  (dear.  It  has 
been  said  by  good  authority  that  the  bailee  might 
contract  not  to  be  liable  for  any  degree  of  negli- 
gence not  amounting  to  gross  neglect,  for,  the 
latter  being  regarded  as  equivalent  of  fraud,  the 
law  will  not  tolerate  such  an  indecency,  as  that 
a  man  may  contract  to  be  safely  dLsbonest 
But  negligence  in  any  degree  being  a  wrong, 
the  distinction  is  not  apparent,  and  the  better 
doctrine  supported  by  authority  would  seem  to 


be  that  a  bailee  cannot  stipulate  against  liabil- 
ity for  his  own  negligence.  Lancaster  County 
Nat  Bank  v.  Smith,  62  Pa.  47. 

In  the  case  of  PUson  t.  Tip  Top  Auto  Co., 
reported  in  67  Or.  K28,  136  Pac.  642,  the 
Supreme  Court  of  Oregon  had  under  consid- 
eration the  question  of  the  liability  of  a 
baUee  for  hire,  and  there  stated  the  rule 
to  be: 

"It  is  the  better  rule  that  a  bailee  for  hire 
cannot  by  contract  so  limit  his  responsibility  to 
the  bailor  as  not  to  be  liable  for  bis  own  negli- 
gence or  the  negligence  of  his  agents  and  serv- 
ants." Bailroad  Co.  v.  Lockwood,  17  Wall.  (84 
U.  S.)  357,  21  L.  Ed.  627;  Louisville.  N.  A. 
A  C.  R.  Co.  V.  Taylor,  126  Ind.  126,  25  N.  E. 
869;  Pittsburgh,  etc.,  Ry.  Co.  v.  Higgs.  165 
Ind.  6W,  76  N.  E.  299,  4  L.  B.  A.  (N.  S.) 
1081?  Camp  v.  H.  &  N.  Y.  S.  Co.,  43  Conn. 
833;  Davis  v.  C,  M.  &  S.  P.  B.  (3o.,  93  Wis. 
470,  67  N.  W.  16,  1132,  33  L.  B.  A.  664,  67  Am. 
St  Rep.  935;  Lancaster  County  Nat  Bank 
V,  Smith,  supra:  Memphis  &  C,  B.  I.  &  P. 
Co.  V.  Jones,  2  Head  (Tenn.)  617;  8  Am.  Eng. 
Enc  of  Law  (2d  Ed.)  750. 

We  conclude  that  It  would  be  against  pub- 
lic policy  in  this  state  to  permit  the  defend- 
ant In  this  case  as  a  bailee  for  hire  to  con- 
tract in  such  manner  as  to  relieve  it  of  any 
responsibility  for  Its  own  negligence,  and 
that,  the  provision  of  the  receipt  is^ed  to 
the  plalntltr  In  error  attempting  to  relieve 
the  company  from  any  liability  on  account 
of  damage,  the  result  of  its  negligence  Is 
void  as  against  public  policy.  Therefore  the 
court  did  not  err  in  Instructing  the  Jury  to 
the  effect  that  such  provision  of  the  con- 
tract would  not  protect  the  defendant 
against  its  own  negligence. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

PER  CURIAM.    Adopted  in  whola 


WARNER  V.  PAGE.    (No.  6999.) 
(Supreme  Court  of  Oklahoma.    June  27,  1916.) 

(BylUtbut  by  the  Court.) 

1.  SPECmO    PKBVOBMAHOI    «S9S7— OpTIOKS — 

Mm  INS  Lkabk. 
Where  a  lease  for  oil  and  gas  provides, 
among  other  things,  that  the  lessee  shall  begin 
operations  within  six  months,  and,  upon  failure 
to  do  so,  shall  pay  annually  $600  into  a  certain 
bank,  or  to  the  lessor  direct,  and  that  failure  to 
commence  operations  or  to  pay  shall  render 
the  lease  null  and  void,  held,  that  such  lease 
was  a  mere  option,  preventing  the  lessor,  after 
receiving  the  delay  money,  from  leasing  to  an- 
other for  the  period  of  one  year  from  the  date 
of  such  payment  and  that  such  contract  being 
an  option  on  the  part  of  the  lessee  to  terminate 
the  lease  at  any  time,  deprived  such  lessee  of 
the  right  of  specific  performance,  at  least  until 
he  had  performed  the  contract  or  pieced  himself 
in  such  poaitioa  that  he  might  be  compelled  to 
perform. 

[Ed.  Note.— For  other  cases,  see  SpecUic  Per- 
formance, Cent  Dig.  f  178;   Dec.  Dig.  «=>57.] 

2.  GoNTBAOTs   «=s>172— CoHsiaooiiOW  — Of- 

TIONS. 

When  contracts  are  optional  in  respect  to 
one  party,  they  are  strictly  construed  in  favor 
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of  the  party  that  ]a  bouad  and  againat  the  party 
that  is  not  boand. 

(Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  768-761 ;    Dec.  Dig.  «=»172.) 

3.  CO.-^TBACTS  «=»235  — Pebfobmaitce  — Pat- 
iKJiT—ScmciKNCT— Unsigned  Check. 
Where  a  contract  provides  for  the  deposit 
of  dday  money  in  a  certaio  bank,  sending  to 
such  tMtnk  an  unsigned  check  before  the  due 
date  of  Boch  delay  money,  or  sending  to  the 
lessor  or  owner  of  the  lease  several  days  aft<>r 
delay  money  was  due  a  check  payable  to  the 
owner,  is  not  such  compliance  with  the  contract 
as  to  reqaire  the  lessor  to  accept  sticb  check. 

[Ed.  Note. — For  other  cases,  see  Contmcts, 
Cent.  Die.  U  UOl-1116;  Dec.  Dig.  <S=>235.] 

i.  CONTRACCB       «S9316(1)  —  PRBFOBKANCK  — 

Waives. 

Where  a  contract  provides  that  delay  money 
aball  be  deposited  in  a  certain  bank  or  paid 
to  the  lessor,  and  an  unsigned  check  is  sent  to 
said  bank  and  returned  to  the  lessee  by  such 
bank  with  directions  to  make  it  payable  to  the 
owner  of  the  land  and  properly  sign  the  same, 
and  such  direction  is  given  several  days  before 
the  due  date  of  the  delay  money  for  extending 
option,  and  the  lessee  sends  a  check  to  such  bank 

Eroperiy  tdgned  and  payable  to  the  owner  of  the 
ind,  *«W.  the  owner  of  the  land  is  not  estop- 
ped upon  hia  refusal  to  accept  such  check  from 
declaring  the  lease  at  an  end,  especially  where 
the  lessee  has  pleaded  performance  of  the  con- 
tract and  has  not  pleaded  waiver  or  estoppel. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1382 ;   Dec.  Dig.  <8s=>316(l).] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Xolsa  County; 
L.  H.  Poe,  Judge. 

Action  by  Charles  Page  against  B.  S.  War- 
ner and  Al  Bro^vn.  Judgment  for  plaintiff, 
and  defendant  Warner  brings  error.  Bevers- 
ed  and  remanded. 

Charles  F.  Bnnyan,  of  Muskogee,  tor  plaib- 
as  in  error.  Poe,  Hlndman  ft  Lundy,  of 
Tulsa,  for  defendant  in  error. 

CLiAT,  C.  For  convenience  the  itertles 
herein  will  be  referred  to  as  they  appeared  in 
the  trial  eourt,  plaintiff  and  defendant,  re- 
spectively. This  was  an  action  brought  by 
Charles  Page,  plaintiff,  againat  E.  3.  Warner 
and  Al  Brown  in  the  superior  court  of  Tulsa 
county,  OkL,  on  the  28th  day  of  August,  1918, 
and  tinally 'transferred  to  the  district  court  of 
Tulsa  county,  where  it  iras  flsally  determined. 

Plaintifl  in  his  petttiOB  alleges  tliat  defend* 
ant  was  the  owner  in  fee  of  a  certain  tract  of 
land  in  said  county  consisting  of  35ui7  acres ; 
that  on  July  22,  1912,  W.  D.  Elmer,  the  then 
owner,  leased  said  ptcmises  to  him  for  a  pe- 
riod of  15  years,  wfaidi  lease  was  duly  record- 
ed, t)y  virtue  of  wbUdi,  prior  to  this  action,  be 
went  into  peaceable  possession;  that  plaintiff 
bod  fully  performed  all  the  conditions  in  the 
lease  coiftract  and  on  tlie  19th  day  of  July, 
1913,  bad  paid  the  $600  commutation  money 
provided  for  by  said  lease,  and  prior  to  any  no- 
tice of  cliange  In  ownership ;'  that  said  money 
was  accepted  In  lieu  of  drlUIag  operations; 
Oat  on  the  20th  day  of  July,  1913,  said  War- 
ner sent  him  written  notioe  declaring  said 
lease  null  and  void  and  that  plaintiff  had  not 


recelTed  any  notioe  of  diange  <a  ownership 
as  provided  for  in  the  lease,  and  tendered 
Into  court  the  $600  commutation  money; 
that  one  Al  Brown  subsequently  took  posses- 
sion of  said  land  for  the  purpose  of  develop- 
ing the  same  for  oil  and  gas  under  a  lease 
from  the  said  Warner ;  that  said  lands  were 
underlaid  with  oil  and  gas,  and  defendants 
are  about  to  r^nore  the  same;  that  plaintiff 
has  no  plain,  speedy,  and  adequate  remedy 
at  law,  and  asks  that  defendant  be  restrain- 
ed. Upon  this  vertfled  petition  and  certain 
affidavits,  the  superior  court  granted  a  tem- 
porary restraining  order. 

^nte  defendant,  Al  Brown,  disclaimed  any 
interest;  defendant  Warner  admitted  the 
execution  of  the  lease  set  up  In  plaintiffs  pe- 
tition between  tMintlff  and  W.  D.  Elmer; 
that  Elmer  had  conveyed  to  Warner  the 
lands,  and  denied  that  plaintiff  bad  perform- 
ed the  conditions  at  the  lease,  denied  the 
payment  of  the  rentals  due  July  22,  1913,  or 
that  the  same  had  been  credited  to  the  ac- 
count of  said  W.  D.  Elmer  for  delay  of  drill- 
ing operations,  alleging  that  on  the  24tii  day 
of  July  he  sent  a  written  notice  declaring  the 
lease  null  and  void;  alleging  that  Brown 
went  upon  the  lands  in  August,  1913,  and 
held  a  leasehold  interest  In  the  same  from 
defendant;  alleging  that  plaintiff  had  full 
notice  of  the  change  of  ownership  of  the 
premises  prior  to  July  22, 1918 ;  that  by  rea- 
son of  the  failure  to  perform  the  conditions 
of  the  lease  by  the  plaintiff,  and  the  failure 
to  pay  commutation  money  as  provided  for 
by  the  lease  <»  July  22,  1918,  the  same  be- 
came null  and  void.  Defendant  further  pray- 
ed for  dissolution  of  the  temporary  order  and 
that  plaintiff's  lease  be  canceled.  Upon  trial 
Judgment  was  rendered  for  the  plaintiff,  and, 
from  an  order  overruling  a  motion  for  a  new 
trial,  the  case  Is  brought  here  for  review. 

The  evldoice  in  this  case  shows  that  the 
plaintiff,  on  July  22,  1912,  entered  into  a 
lease  contract  with  W.  D.  Hilmer,  the  then 
owner  of  the  lands,  to  eq^lore  sold  lands  for 
oil  and  gas,  which  lease  was  to  run  for.  16 
years,  or  as  mucb  longer  as  oil  and  gas  was 
found  In  paying  guantitlea  The  osnditlons 
of  said  lease  material  to  this  Inquiry  are  as 
follows: 

"First  The  party  of  the  second  part  agrees 
to  commence  operations  on  said  premises  with- 
in six  months  from  this  date,  or  thereafter  pay 
first  party  an  annual  rental  of  $500  in  advance 
for  further  delay  until  operations  are  com- 
menced ;  said  rental  t«  be  deposited  to  the 
credit  of  the  party  of  the  first  part  in  the  Mus- 
kogee National  Bank  of  Muskogee,  OU,,  or  to 
be  paid  direct  to  said  first  party;  and  a  fail- 
ure to  commence  said  operations,  or  to  pay 
said  rentals,  shall  render  this  lease  null  and 
void,  and  neither  party  herein  shall  be  held  to 
any  accrued  liability  or  to  anjr  damages,  or  be 
held  liable  upon  any  stipulations  herein  con- 
tained; second  party  agrees  to  complete  two 
wells  within  one  year,  provided  the  first  one  is 
a  producer,  along  the  bank  of  the  river." 

"Eleventh.  It  is  further  agreed  that  in  the 
event  the  party  of  the  first  part,  bis  heirs,  ad- 
min Lstrators,  or  asdgns,  shall  sell  the  lands,  or 
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the  royalty  or  rental  interest  under  thia  lease, 
or  the  party  of  the  first  part  shall  die,  the 
party  of  the  second  part,  as  aforesaid,  shaD 
continne  to  pay  the  said  rentals  or  royalties  by 
depomt  to  the  credit  of  the  said  party  of  the 
first  part  as  aforesaid,  until  notified  in  writing 
by  the  parly  so  purchasing  or  inheriting  saiu 
lands.    **'•••"  "  ^ 

Defendants  at  the  time  of  the  bringing  of 
the  action  for  injunction  were  in  possession 
of  the  land  and  had  drilled  a  well  to  the  ap- 
proximate depth  of  760  feet  Prior  to  July 
22,  191S,  plaintiff  had  made  no  attempt  to 
drill  upon  said  land  and  made  no  attempt  un- 
til the  last  week  of  July  of  said  year.  On 
the  22d  day  of  Jnly,  1918,  there  was  due  as 
commutation  money  the  sum  of  $600,  and 
on  the  19th  day  of  said  month  the  plalntilTs 
agent  mailed  to  the  Muskogee  National  Bank, 
to  be  deposited  to  the  credit  of  the  owner  of 
said  land  as  commutation  money,  an  un- 
signed check  for  $500 ;  that  immediately  upon 
receipt  of  said  check  on  the  19th  or  20th  of 
said  month  the  bank  called  defendant  War- 
ner, who  directed  that  the  check  be  returned 
and  be  made  payable  to  him,  as  be  was  the 
owner  of  the  land.  The  bank  returned  the 
check  on  the  23d  day  of  said  month ;  that  on 
the  25th  of  said  month  plaintiff's  agent  re- 
turned the  check  properly  signed  to  said 
bank  and  made  payable  to  the  said  Warner; 
Warner  refuse  to  accept  the  check  because 
the  time  for  the  payment  of  said  money  had 
expired,  and  directed  the  bank  to  return  the 
check  to  the  plaintiff  and  notify  him  of  the 
defendant's  refusal  to  accept  it  Warner  fur- 
ther testified  that  on  the  25th  or  26th  of  said 
month  he  notified  plaintiff  that  he  elected  to 
cancel  the  lease  for  the  nonpayment  of  the 
commutation  money  and  the  failure  of  plain- 
tiff to  comply  with  the  terms  of  the  lease; 
that  plaintiff,  on  the  said  25tb  or  26th  day  of 
said  month,  leased  the  said  land  to  Al 
Brown;  that  the  original  consideration  was 
$1,000,  $600  cash  and  $600  to  be  paid;  that 
he  rec^ved  only  $500.  There  was  some 
slight  conflict  between  the  assistant  cashier 
and  the  defendant  and  hi  the  letter  to  the 
defendant  returning  the  unsigned  check  the 
cashier,  among  other  things,  said: 

"Wish  to  state  that  Mr.  E.  S.  Warner  is  the 
owner  of  this  land  and  he  wishes  us  to  have  you 
make  check  payable  to  him.  Also  make  proper 
changes  in  your  voucher." 

[1]  Defendant's  first  two  assignments  of 
error  are  that  the  lease  was  void  because  it 
was  unilateral  and  will  not  be  enforced  In 
eqnity,  and  specific  performance  will  not  be 
decreed,  and  that  the  lease  lapsed  and  be- 
came null  and  void  for  failure  to  pay  rentals. 
We  will  treat  the  two  assignments  together. 

It  seems  to  be  a  well-settled  doctrine  es- 
tablished by  the  Supreme  Court  of  this  state 
that  an  oil  and  gas  lease  passes  no  title,  but 
merely  the  right  to  explore  for  oil  and  gas 
under  the  terms  of  the  contract  In  the  case 
of  Frank  Oil  Co.  v.  Belleview  Co.  et  al.,  29 
Okl.  719,  119  Pac.  260,  48  I*  B.  A,  (N.  S.) 
487,  the  court  said: 


"Oil  and  gas,  while  in  the  earth,  onlike  solid 
minerals,  are  not  the  subject  of  ownership 
distinct  from  the  soil,  and  the  grant  of  the  cU 
and  gas,  therefore,  is  a  grant  not  of  the  oil  that 
is  in  the  ground,  but  of  such  a  part  as  the 
grantee  may  find,  and  passes  nothing  except  the 
right  to  explore  for  the  same  under  the  terms 
of  such  contract" 

See,  also,  Kolachny  ▼.  Oalbreath,  26  OkL 
772,  110  Pac.  002,  38  L.  R.  A.  (N.  8.)  451. 

The  provisions  in  the  lease,  particularly 
paragraph  1  of  the  conditions  above  quoted, 
do  not  obligate  the  lessee  to  pay  rent  for  de- 
lay In  commencing  to  drill  for  oil  and  gas; 
they  only  amonnt  to  an  option  to  lessee  to 
explore  for  oil  and  gas  and  merely  have  the 
effect  of  preventing  the  landowner  from  leas- 
ing the  premises  to  another  during  the  time 
the  commutation  money  has  been  paid  for  a 
particular  period.  If  the  lessee  does  not  pay 
in  advance  at  or  before  the  expiration  of 
said  period,  then  the  lease  is  at  an  end  and 
the  forfeiture  may  be  declared  by  the  lessor. 
It  is  so  held  in  Deming  Investment  Co.  t. 
Lanham,  36  OkL  773,  130  Paa  260,  44  L.  R. 
A.  (N.  S.)  60.  In  the  case  of  Kolachny  v. 
Galbreath,  supra,  it  Is  held  by  Mr.  Justice 
Williams: 

"Equity  will  not  decree  that  one  party  per- 
form a  contract  which  the  other  party  ma>  re- 
fuse to  carry  out.  After  relief  by  decree  nant- 
ed  to  such  party  he  might  refuse  to  proceed  fur- 
ther. A  court  of  equity  will  not  do  a  vain  and 
useless  thing  by  rendering  a  decree  settling  the 
rights  of  parties  wliich  one  of  them  at  will  may 
set  aside."  ' 

Plaintiff  urges  that  this  is  not  a  suit  for 
specific  performance,  but  in  the  last  above 
quoted  case,  on  page  781,  it  is  said: 

"Tbis  contract  is  sought  to  be  enforced  nega- 
tively by  a  cancellation  of  the  oil  and  gas  lease 
held  by  Galbreath  and  others,  defendants  in  er- 
ror herein,  and  an  injunction  restraining  them 
from  developing  this  land  for  oil  and  gas  and  to 
permit  plaintiff  to  operate  under  his  lease.  Tbis 
amounts  to  a  specific  performance  in  equity. 
Fowler  Utilities  Co.  v.  Gray,  IfIS  Ind.  1,  79 
N.  B.  89T,  7  L.  B.  A-  (N.  S.)  726,  120  Am. 
St  Rep.  344. 

Plaintiff  contends  that  an  option  to  pur- 
chase or  lease  may  be  specifically  enforced 
upon  notice  of  acceptance  within  the  life  of 
the  option,  and  cites  36  Gyc.  621$,  620,  and 
Schnnettgeta  v.  Frank,  218  Fed.  440,  130  C. 
C.  A.  76.    The  authorities,  we  think,  dted 
by  plaintiff,  and  a  number  of  others  to  the     ■ 
same  effect  are  options  to  purchase  real  es- 
tate and  are  distinguishable  from  the  case     i 
at  bar.    This  is  not  an  option  to  purchase; 
it  is  merely  an  option  to   pay  a   certain     | 
amount  of  money  and  prevent  a  forfeiture  of 
the  lease.     In  the  case  of  Watford  Oil   &     | 
Gas  Co.  ▼:  Sbipman,  233  IlL  0,  84  N.  B.  03, 
122  Am.  St  Rep.  144,  the  court  says: 

"Cases  of  this  character  are  distinguishable 
from  a  line  of  cases  in  this  and  other  states 
which  hold  that  an  option  contract  for  the  sale 
of  real  estate  is  valid,  and  may  be  specifically 
enforced  after  the  party  holding  such  opticui 
has,  within  the  time  ra)ecified,  elected  to  pur- 
chase and  pays  or  tenders  the  purchase  price. 
Such  payment  or  tender  supplies  the  clement 
of  mutuality,  and  neither  party  can  thereafter 
recede  from  the  contract    Such  contracts  have 


Digitized  by 


Google 


OkU 


OKLAHOMA  CITT  NAT.  BANK  v.  EZZABD 


267 


been  frequently  upheld  and  enforced  in  this 
sute.  •  *  •  While  the  power  of  revocation 
reserved  in  this  lease  has  the  effect  of  depriving 
appellant  of  equitable  remedtes,  in  the  nature 
of  a  specific  performance,  still  the  contract  is 
net  T<ud  for  want  of  mntuality.  The  reserva- 
tion <rf  the  right  to  cancel  is  not  an  infirmity 
which  renders  the  contract  void  ab  initio,  but  It 
deprives  the  party  for  whose  benefit  it  ia  made, 
of  relief  in  equity  in  the  nature  of  a  apeeific 
performance." 

[2]  The  plaintiff  ought  not  to  be  decreed 
specific  performance  until  he  has  performed 
the  contract  or  placed  himself  in  a  position 
where  be  might  be  compelled  to  perform  it 
It  seems  to  be  well  settled  in  this  Jurisdic- 
tion that  a  different  rule  of  construction  ob- 
tains with  reference  to  the  option  of  oil  and 
gas  leases  from  that  of  options  to  purchase, 
or  ordinary  leases.  The  reason  given  for 
this  difference  la  the  danger  of  loss  to  the 
owner  from  draining  of  his  oil  away  by  the 
wells  sunk  on  the  surrounding  land,  and  they 
are  usually  construed  most  strictly  against 
the  lessee  and  in  favor  of  the  lessor,  and  es- 
pecially so  where,  as  In  this  case,  the  lessee 
may  delay  performance  indefinitely.  The  ao- 
nnal  payments  are  mere  stipulations  for  dfr- 
lay  In  performance  and  the  contract  ought 
not  to  be  oiforced  In  eqnity.  Federal  Oil  Co. 
V.  Western  QU  Ck>..  121  Ted.  874,  67  a  O.  A, 
428;  Kolachny  v.  Galbreatb  et  aL,  snpra; 
Saperlor  Oil  &  Gas  Co.  v.  Mehlin,  26  OU. 
809,  108  Pac.  64S,  138  Am.  St  Kep.  942. 

[3]  The  evidence  in  this  case  does  not  war- 
rant the  finding  that  the  money  which  should 
have  been  paid  on  the  22d  of  July,  1913,  for 
delay  In  performance,  was  In  fact  paid.  The 
mailing  of  an  unsigned  check  to  the  bank 
three  or  four  days  before  the  sum  was  due, 
and  thereafter  mailing .  a  check  properly 
signed  to  the  same  bank  four  or  five  days 
after  the  amount  was  due,  and  which  check 
was  refused  by  defendant,  would  not  con- 
stitute payment  under  the  terms  of  the  con- 
tract, which  were  that  "said  rentals  be  de- 
posited to  the  credit  of  the  party  of  the  first 
part  at  Mnskogee  National  Bank  of  Musko- 
gee, Okl.,  or  to  be  paid  direct  to  the  first 
parity,  and  a  failure  to  commence  such  opei^ 
ations,  or  to  {wy  said  rental,  shall  render  this 
lease  null  and  void." 

[4]  We  have  carefully  examined  the  evi- 
dence and  do  not  believe  that  the  defendant 
said  or  did  anything  that  constituted  a  waiv- 
er or  estoppel  such  as  to  preclude  him  from 
setting  np  his  forfeiture  of  the  lease.  We 
think  the  case  of  Brown  v.  Wilson,  160  Pac. 
94,  not  yet  officially  reported,  is  decisive  of 
this  gaestlen,  where  Mr.  Justice  Turner  In 
the  opinion  used  this  language: 

"This  for  the  reason  that,  as  said  lessees  stood 
on  their  lease  in  the  trial  court  and  denied 
a  forfeiture  and  there  prevailed  upon  the  the- 
ory that  tlie  lease  was  not  forfeited,  if  indeed  it 
was  forfeited  at  all,  they  will  not  be  permitted 
to  change  front  in  this  court  and  for  the  first 
time  urge  that,  under  the  facts,  they  should 
be  relieved  from  the  forfeiture,  if  any  oc- 
euned.     Having  failed  there  to  plead  in  con- 


fession and  avoidance  In  virtue  of  tiie  statute 
invoked  and  there  put  in  issue  the  question  oi 
whether  or  not  they  had  made  full  compensa- 
tion to  the  other  party,  as  required  by  statute, 
and  whether  their  brench  of  duty  was  or  was  not 
'grossly  ne^gent,'  we  can  give  them  no  relief 
here,  especiaOy  in  view  of  the  fact  that  the 
rights  of  the  second  lessees  have  intervened  and 
had  intervened  at  the  time  of  the  rendition  of 
the  judgment  complained  of.  Besides,  as  stated 
In  Dill  V.  Prajse,  168  Ind.  68  [79  N.  E.  971]: 
There  is  little  or  no  reason  for  the  interference 
of  a  court  of  equity  to  prevent  a  forfeiture  be- 
fore operations  nave  begun,  where  the  operator 
has  signed  away  his  opportunity  under  the 
contract' " 

It  therefore  follows  that  the  Judgment  in 
this  cause  should  he  reversed  and  remanded 
to  the  trial  court  for  such  action  as  may  be 
in  conformity  with  the  views  herein  ex- 
pressed, and  we  so  recommend. 

PEB  CURIAM.    Adopted  In  whole. 


OKLAHOMA   CITY   NAT.  BANK  et  al.  T. 

EZZARD.     (No.  «832.) 

(Supreme  Court  of  Oklahoma.    June  13,  1919. 

Rehearing  Denied  July  26,  1916.) 

(Syllahu*  by  the  Court.) 

1.  Banks  and  Banking  ®s>281— Natioral 

Banks— Liquidation— Actions. 
Where  a  national  bank  is  placed  in  volun- 
tary liquidation  and  a  liquidating  agent  ap- 
pointed, the  corporate  existence  of  the  baak 
continues  until  the  duties  of  the  liquidating 
agent  have  been  performed  and  the  afairs  and 
business  of  the  bank  completely  settled,  and 
during  this  time  the  bank  la  capahle  of  suing 
and  being  sued  in  its  corporate  capacity,  and 
creditors  cave  the  right  to  enforce  their  clainu 
against  the  bank  or  determine  the  validity 
thereof  by  suit  in  the  proper  court 

[Ed.  Note>— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  1075-1079;  Dec  Dig. 
«=>281J 

2.  Pbocsss   «=>19— Codntt   to   Which   Is- 
sued. 

Where  an  action  is  rightfully  commenced  in 
any  county,  summons  may  issue  to  any  other 
county  and  be  there  served  upon  one  or  more  ot 
the  defendants. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  1 15 ;  Dec.  Dig.  <8=»19.] 

3.  GuAflANTT  ^=7(2)- Beqcibiteb  — Notice 
to  Guabantob.    ' 

where  a  guaranty  is  made  in  response  to 
an  offer  by  the  guarantee,  its  delivery  to  the 
guarantee  completes  the  contract,  and  notice  of 
Its  acceptance  by  the  guarantee  and  of  an  in- 
tention to  act  thereunder  is  not  necessary. 

[Ed.  Note. — For  other  caaes,  see  Gaaiaaty* 
Cent  Dig.  i  9;   Dec.  Dig.  «=97(2).] 

4.  Banks  and  Banking  «=>261(8)— Natior* 
Ai.  Banks— Liabilities. 

A  national  bank  which,  in  pursuance  of  an 
agreement  with  its  debtor  that  he  will  apply 
the  proceeds  of  a  loan  upon  his  indebtedness  to 
the  Dank,  guarantees  the  pavment  ot  said  loan 
at  maturity  is  liable  to  the  lender  for  the 
amount  received  by  it  in  the  execution  of  its 
agreement  even  though  such  guaranty  be  be- 
yond its  powers  under  the  National  Banking 
Act  (Act  Cong.  June  S,  1864,  c  106,  13  SUt 
99). 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fS  996,  997 ;  Dec.  Dig. 
261(3).] 
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BJrror  from  District  Coart,  Oklslioina  CJOQn- 
ty ;  Gea  W.  Clark,  Jadge. 

Action  by  MoUle  Ezzard  against  tbe  Okla- 
boma  City  National  Bank  and  another. 
Judgment  for  plalntlfl,  and  defendants  bring 
error.    AtDrmed. 

Wilson  &  Tomerlln,  of  Oklaboma  City,  for 
plaintiffs  In  error.  Harry  R.  Winn  and  Asp, 
Snyder,  Owen  &  Lybrand,  all  of  Oklahoma 
City,  for  defendant  in  error. 

HARDT,  J.  MolUe  Ezzard,  as  plaintlfC, 
commenced  this  action  against  the  Oklahoma 
City  National  Bank  and  Don  Lacy,  its  liqui- 
dating agent,  to  recover  the  sum  of  ^,000, 
with  10  per  cent,  interest  thereon  and  10  per 
cent  attorney's  fees,  which  had  been  loaned 
by  her  to  I.  M.  Holcomb,  and  which  it  was 
alleged  the  bank  by  Its  contract  of  guaranty 
had-  agreed  to  take  up  at  maturity  If  not  paid 
by  him.  Summons  was  served  upon  the  pres- 
ident of  the  bank  in  Oklahoma  county,  and 
upon  the  liquidating  agent  In  Carter  county. 
The  bank  filed  motion  to  quash  the  summons 
and  service  thereof  for  the  reason  that  said 
bank  had  been,  by  vote  of  its  directors,  plac- 
ed in  voluntary  liquidation,  with  a  duly 
appointed  liquidating  agent,  and  for  that  rea- 
son service  of  summons  could  not  be  bad  up- 
on It  In  its  corporate  capacity,  but  should 
be  had  upon  its  liquidating  agent.  Defendant 
Lacy  filed  motion  to  quash  summons  and 
service  upon  him,  for  the  reason  that  service 
could  not  be  had  upon  him  In  Carter  county. 
Both  motions  were  overruled,  and  error  is 
urged  upon  the  order  of  the  court  made 
thereon. 

[t,  2]  Hie  mere  fact  that  the  directors  had 
voted  to  place  the  bank  in  voluntary  liquida- 
tion, and  that  a  liquidating  agent  had  been 
appointed,  did  not  terminate  the  corporate 
existence  of  the  bank.  The  powers  and  duties 
of  the  liquidating  agent  under  the  law  were 
to  take  charge  of  the  assets  of  the  bank,  to 
wind  up  its  business,  pay  its  liabilities,  and, 
if  necessary,  enforce  the  liability  of  Its 
stockholders  for  all  its  "contracts,  debts  and 
agreements,"  and  the  existence  of  the  corpo- 
ration continues  during  this  time  and  until 
the  duties  of  its  liquidating  agent  have  been 
performed  and  its  aSalrs  and  business  com- 
pletely setUed,  and  pending  final  settlement 
of  these  matters  the  bank  is  capable  of  suing 
and  being  sued  in  its  corporate  capacity,  and 
creditors  have  the  right  to  enforce  their 
claims  against  the  bank  or  determine  the 
validity  thereof  by  suit  in  the  proper  court 
Chemical  National  Bank  v.  Hartford  Dep. 
Co.,  161  U.  8.  1,  16  Sup.  Ct.  439,  40  L.  Ed 
505.  Summons  was  properly  served  upon  tbe 
bank  In  Oklahoma  county ;  and,  the  court  In 
which  suit  was  filed  having  acquired  Jnrisdio- 
tlon  of  the  cause,  summons  might  properly 
Issue  to.  Carter  county  and  be  there  served 
on  defendant  La<iy.  Section  4706,  Rev.  Laws 
1»10. 

[S]  It  la  drged  that  the  a:9eged  guaranta^ 


is  at  most  an  offer  unaccepted,  wlthont  con- 
sideration recited,  to  guarantee  the  payment 
of  Holcomb's  note  in  the  event  of  bis  de- 
fault, and,  because  plaintiff  gave  tbe  bank 
no  notice  of  her  acceptance  of  the  offer, 
thereby  there  was  no  meeting  of  the  minds, 
and  the  offer  Is  not  binding  upon  the  bank, 
and  in  support  of  this  contention  counsel 
cite  section  1031,  Rev.  Laws  1910,  which  de- 
blares  that  a  mere  offer  of  guaranty  is  not 
binding  until  notice  of  Its  acceptance  la  com- 
municated by  the  guarantee  to  the  guarantor, 
and  also  cite  the  case  of  Smith  v.  Thesmann, 
20  OkL  133,  93  Fac.  877,  16  Ann.  Oas.  1161, 
and  authorities  from  other  Jurisdictions  to 
the  same  effect  The  record  discloses  the 
fact,  which  Is  tmdlspnted,  that  Holcomb, 
learning  that  plaintiff  had  some  money  which 
she  was  willing  to  loan,  sought  to  borrow 
same,  and  was  told  by  plalntlfl  she  would 
loan  him  the  m<»iey  if  the  bank  would  guar- 
antee to  take  It  up  at  the  end  of  the  time 
in  the  event  he  did  not  H<ricomb  communi- 
cated this  offer  to  the  bank,  and  O.  H.  E>ver- 
est,  vice  president  of  the  bank,  apparently 
after  consultation  with  the  board  of  direc- 
tors, wrote  the  letter  of  guaranty  upon 
whldh  plaintiff  commenced  this  action,  and 
delivered  same  to  Holcomb,  which  was  by 
Holcomb  delivered  to  plaintiff  and  the  loan 
consummated  and  the  money  paid  to  the 
bank.  Upon  this  state  of  facts  the  statute 
and  the  authorities  cited  do  not  apply,  but 
a  different  rule  would  govern.  Where  a  per- 
son applies  to  another  for  a  loan,  and  is 
told  by  that  person  the  loan  will  be  made 
upon  condition  that  said  loan  be  guaranteed 
by  a  third  person,  and  the  offer  is  communi- 
cated to  such  third  person,  who  thereupon 
executes  a  guaranty  of  the  debt,  which  Is  de- 
livered to  the  guarantee  and  the  loan  made 
upon  the  strength  thereof,  no  notice  of  ac- 
ceptance is  necessary,  and  the  gaarantor  can- 
not escape  liability  because  of  the  want  of 
such  notice,  for  the  execution  of  the  guaranty 
by  him  was  an  acceptance  upon  his  part  of  an 
offer  to  make  the  loan  upon  the  execution  ot 
the  guaranty  by  him,  and  under  these  cir- 
cumstances there  is-  a  complete  meeting  of 
the  minds  of  the  parties.  Chllds,  Sur.  & 
Guar.,  p.  29 ;  Brandt,  Sur.  &  Guar.  (8d  Ed.) 
i  213 ;  Plngrey,  Sur.  &  Guar.  {  348 ;  Davis 
V.  Wells  Fargo  &  Co.,  104  U.  8.  1S9,  26  Ll 
Ed.  686. 

[4]  In  addition  to  the  reasons  stated,  tbe    > 
purpose  of  Holcomb  In  making  the  loan  was 
to  obtain  money  to  apply  on  his  Indebtedness 
at  the  bank.    It  appears  that  the  bank  would    I 
only  extend  his  Indebtedness  for  90  days  at 
a  time,  while  he  could  procure  the  loan  for    . 
a  year.    When  the  money  was  received  it  is    \ 
undisputed  that  a  portion  thereof  was  paid 
to  the   bank   in  pursuance  of  a  previous 
agreement   and   applied   on  Holcomb's   In-    i 
debtedness,  and  it  was  to  enable  Holcomb  to 
procure  the  money  with  which  to  reduce  the 
amount  owing  by  him  to  the  bank  that  said   : 
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soanunty  wu  execnted.  There  was  thus  a 
Talnatde  oonalderatton  moving  to  the  bank 
which  was  sufficient  to  uphold  said  guaranty 
If  otherwise  legaL 

"Hie  contract  of  guaranty  Is  said  to  be 
ultra  Tires  and  not  binding  upon  the  bank 
or  Its  liquidating  agent.  The  trial  court 
does  not  appear  to  have  rendered  judgment 
npon  the  contract,  but  upon  the  liability 
implied  b7  law  from  the  circumstances  of 
the  transaction.  While  plaintiff  sued  npon 
the  contract,  she  alao  prayed  Judgment  upon 
the  liability  Imposed  by  law  In  the  event 
said  contract  was  held  to  be  Illegal.  In- 
stead of  rendering  Judgment  for  the  amount 
of  the  note  with  10  per  oent-  interest  and 
10  per  cent,  attorney's  fees,  according  to  Its 
terms,  as  be  would  be  authorized  to  do  In 
the  event  Judgment  was  r«idered  upon  the 
contract  of  guaranty,  the  coart  rendered 
judgment  for  $2,000,  the  amount  of  the  loan, 
vith  6  per  cent.  Interest  thereon  from  March 
2S,  1911,  the  date  of  said  loan.  Plalntitf 
moved  for  Judgment  for  the  amount  due  on 
the  note  according  to  Its  terms,  notwithstand- 
ing tbe  verdict,  which  motion  was  overruled. 
In  view  of  these  facts,  a  dlscnssloa  of  the 
qnestloD  urged  becomes  unimportant 

It  is  admitted  that  the  bank  received  $1,- 
000  of  the  sum  borrowed  from  plaintiff,  and 
In  effect  conceded  that  Judgment  might  prop- 
erly go  against  defendants  for  that  amount, 
but  it  la  urged  that  the  court  erred  in  direct- 
ing a  Teidlct  for  plaintiff  in  the  sum  of 
S2.000  because  there  was  no  competent  evi- 
dence to  show  that  the  bank  received  this 
■mount.  The  witness  Holcomb  testified  that 
plaintiff  gave  him  a  check  for  the  amount 
loaned,  which  he  took  to  the  American  Na- 
tional Bank  and  cashed  and  then  took  the 
money  to  tbe  defendant  l>aak  and  paid  said 
entire  sum  to  said  bank  to  be  applied  on  bis 
indebtedness.  His  evidence  to  tliis  effect  Is 
direct  and  positive,  and  the  statement  re^ 
peated.  Tbe  bank  Introduced  Its  note  teller, 
who  testified  that  a  credit  of  $1,000  was  ap- 
plied on  certain  notes  owing  by  Holcomb, 
tnd  tbat  a  new  note  was  executed  for  the 
balance.  C.  H.  Everest,  vice  president  of 
tbe  bantc,  testified  that  whatever  amount  was 
paid  by  Holcomb. was  paid  to  him,  and  by 
biffl  tamed  over  to  the  note  teUer;  that  he 
did  not  know  whether  Holcomb  had  paid  any 
other  amount  than  had  been  credited  upon 
tile  booics;  that  he  had  searched  the  records 
ot  the  bank  and  was  unable  to  find  any 
record  of  any  other  sum  which  had  been  ap- 
plied on  Holoomb's  indebtedness.  Upon  this 
testimony  tbe  court  submitted  to  the  jury  the 
qaestiaa  as  to  how  much  of  said  sum  was 
received  by  the  bank  to  be  applied  on  Its 
indebtedness,  and  directed  a  verdict  for 
plaintiff  in  the  sum  of  $2,000.  The  jury 
answered  that  the  bank  had  received  the  sum 
of  $2,000.  Defendants  complain  of  the  ac- 
tion of  tbe  court  in  submitting  this  special 
interrogatory  to  .thiB  Jury  in,  connection  with, 
sn  instmcti<m  to  rrtatn  a  verdict  for  plain- 


tiff in  the  sum  of  $2,000,  and  in  refusing  to 
give  certain  special  instructions  requested. 

There  was  practically  no  dispute  in  the 
evidence.  The  bank  held  oerteln  collateral 
as  security  for  Holcomb's  indebtedness,  and 
agreed  with  him  that  this  collateral  would  be 
released  and  delivered  to  plaintiff,  and  the 
bank  would  guarantee  the  loan  and  the  pro- 
ceeds thereof  should  be  applied  on  his  in- 
debtedness With  this  understanding  the 
collateral  was  released,  tbe  guaranty  ex- 
ecuted, and  both  delivered  to  plaintiff,  and 
the  money  secured  and  paid  to  the  bank. 
Bvereet  does  not  deny  that  the  sum  of  $2,000 
was  paid  to  be  applied  on  Holcomb's  indebted- 
ness, and  tbe  court  was  Justified  in  direct- 
ing a  verdict  for  plaintiff  In  tbe  sum  of 
$2,000,  and  would  have  committed  no  error 
had  be  not  submitted  said  special  Interroga- 
tory to  the  jury.  That  the  bank,  under  the 
drcumstances,  was  liable  does  not  seem  to 
admit  of  any  question.  In  Crowder  State 
Bank  v.  .S^tna  Powder  C!o.,  et  aL,  41  Okl.  894, 
138  Fac.  882,  the  cashier  of  the  bank  bad 
agreed  to  hold  the  amount  of  a  certein  bill 
out  of  tbe  funds  due  the  debtor  when  re- 
ceived by  the  bank,  and  In  an  action  against 
tbe  bank,  liability  was  denied  on  the  ground 
that  the  acts  of  the  cashier  werie  ultra 
vires,  and,  in  affirming  tbe  jndgmient  for 
plaintiff,  this  court  said: 

"Where  a  cashier  of  a  bank  makes  a  contract 
which  is  beyond  his  power  and  authority,  but 
the  bank  by  reason  thereof  secures  a  benefit  or 
a  beneficial  effect,  it  will  not  thereafter  be  heard 
to  urge  nonliabin^  therennder  on  the  plea  of 
ultra  vires."  Shawnee  National  Bank  v.  Pur- 
cell  Wholesale  Oro.  Co.,  34  OkL  34,  124  Pac. 
603,  41  L.  B.  A.  (N.  S.)  494. 

Conceding,  for  the  purpose  of  this  case, 
tliat  the  contract  of  guaranty  was  beyond 
the  power  of  the  bank  to  make,  yet,  when 
it  induced  plaintiff  to  part  with  her  money 
on  the  faith  of  its  promise  to  repay  the  same 
in  tbe  event  of  Holcomb's  default,  a  sense 
of  riglit  and  natural  justice  requires  that 
it  be  not  permitted  to  receive  and  retain  the 
fruits  of  its  illegal  agreement  and  at  the 
same  time  escape  liability  for  the  amount 
received  by  it.  If  tbe  contract  be  unlawful, 
it  is  not  Inherently  Immoral,  and  in  such 
cases,  while  refusing  to  permit  an  action  up- 
on the  unlawful  contract,  the  law  will,  in 
consonance  with  sound  legal  principles,  seek 
to  do  justice  between  the  parties  by  per- 
mitting a  recovery  of  that  which  has  been 
obtained  upon  the  faith  of  the  unlawful 
contract  It  would  be  a  reproach  upon  the 
law  and  its  administration  if  no  relief  conild 
be  had  under  such  circumstances.  In  Citi- 
zens' Cent  Nat  Bank  v.  Appleton,  Receiver, 
216  U.  S.  196,  30  Sup.  Ct  364,  54  L.  Ed.  443, 
tbe  Cooper  Exchange  National  Bank  had 
loaned  to  one  Samuels,  upon  the  written 
guaranty  of  the  Central  National  Bank,  $12,- 
000.  The  Central  National  Bank  had  guar- 
anteed the  payment  of  said  sum  at  maturity. 
Previous  to  the  execution  of  the  loan  Sam- 
uels, being  Indebted  to  tbe  Central  Ifational 
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Bank,  had  agreed  wltb  tbem  to  procure  tbls 
loan  and  pay  $10,000  on  his  Indebtedness. 
The  question  of  the  authority  of  the  bank  to 
execute  the  contract  of  guaranty  was  pre- 
sented, but,  waiving  It  aside,  the  court  held 
the  bank  Uable,  and  affirmed  the  Judgment 
The  syllabus  of  this  case-  Is  as  follows: 

"A  national  bank  which,  in  pursuance  of  a 
previous  agreement  with  its  debtor  that  he  will 
devote  to  the  discharge  of  bis  indebtedness  a 
part  of  the  proceeds  of  a  loan  to  be  obtained 
by  him  from  another  bank,  requests  the  making 
of  such  loan,  and  guarantees  its  payment  at 
maturity,  must  account  to  the  lending  bank  for 
the  sum  which  it  receives  for  its  own  use  in 
the  execution  of  the  agreement,  even  though 
such  guaranty  is  beyond  its  powers  under  the 
national  banking  statute." 

Tb«  facts  In  that  case  were  very  similar  to 
the  facts  in  the  case  at  bar ;  and,  under  the 
role  there  stated  It  is  clear  that,  when  the 
bank,  in  pursuance  of  its  agreement  with 
Holcomb  tliat  he  would  devote  the  proceeds 
of  the  loan  to  the  discharge  of  his  indebted- 
ness, agreed  to  guarantee  the  payment  of  said 
loan  at  maturity,  it  must  respond  to  the 
plaintlS  for  the  amount  received  by  It  in  the 
execution  of  its  agreement  of  guaranty,  ir- 
respective of  the  right  to  execute  such  agree- 
ment. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed.    AU  the  Justices  concur. 


SCOTT  V.  ABRAHAM  (two  cases). 

(No,  7359.) 

(Supreme  Court  of  Oklahoma.    July  11,  lOlA.) 

fStfUdbut  hy  the  Court.) 

1.  GOABDIAN    AND    WABD    «=3l07  —  AFFOINT- 

UENT— Salk  of  Land— Ooixaterai.  Attack 

—G  BOUNDS. 

A  judgment  of  a  county  court  appointing  a 
guardian,  and  thereafter  ordering  a  sale  of  the 
minors'  land,  both  the  judgment  and  the  pro- 
ceedings leading  up  to  it  oeing  regular  upon 
their  face,  is  not  subject  to  collateral  attack 
in  an  action  of  ejectment  by  the  minors  to  re- 
cover the  land,  upon  the  ground  that  the  minors 
at  the  time  the  guardian  was  appointed  were 
not  residents  of  the  county  in  which  the  guard- 
ian was  so  appointed. 

WEd.  Note. — For  other  cases,  see  Guardian  and 
ard.  Cent.  Dig.  H  392,  393;    Dec.  Dig.  «=> 
107.] 

2.  Guardian  and  Wabd  4=s»108— Sales  ot 
Pbopkbty— Rights  of  Pubchaser. 

A  purchaser  at  a  guardian's  sale,  all  the 
proceedings  relating  thereto  being  regular  upon 
their  face,  may  not  be  ousted  by  this  title  by 
reason  of  fraud  of  the  guardian  inducing  such 
sale,  where  the  purchaser  did  not  participate  In 
or  have  knowledge  of  such  fraud. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  Si  369,  395-388;  De&  Dig. 
<8=9l08.] 


Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Creek  County; 
Wade  S.  Stanfleld,  Judge. 

Actions  by  Daisy  Scott,  by  her  next  friend, 
against  Joe  Abraham,  and  by  George  Wash- 
ington Scott,  by  his  next  friend,  against  the 
same  defendant,  in  ejectment  and  to  cancel 


certain  deeds.    Judgment  for  defttidant,  and 
plaintiffs  appeaL    Affirmed. 

W.  Morris  Harrison,  of  Sapulpa,  and  R.  C. 
Allen,  of  Muskogee,  for  plaintiffs  in  error. 
W.  O.  Bean  and  W.  L.  Cheatham,  Iwtli  of 
Bristow,  and  B.  B.  Thompson,  of  Sapulpa, 
for  defendant  In  error. 

BURFORD,  C.  Two  suits  were  instituted 
in  the  district  court  of  Creek  county  by  Daisy 
Scott  and  George  Washington  Scott,  by  their 
next  friend,  against  Joe  Abraham,  to  recover 
certain  tracts  of  land,  and  to  have  the  deeds 
thereto  by  one  Charlie  Scott,  executed  wblle 
acting  as  their  guardian,  set  aside.  The  pe- 
titions were  practically  Identical,  and  the 
causes  were  consolidated  In  the  trial  court 
and  here.  The  petitions  alleged  in  substance 
that  these  minora  were  children  of  Alee 
Scott,  a  member  of  the  Creek  Nation,  and  his 
wife,  a  nondtlzen ;  that  Alec  Scott  had  mur- 
dered his  wife,  and  had  been  sentenced  to 
life  imprisonment  at  the  federal  penitentia- 
ry at  Leavenworth,  Kan.,  where  subsequently 
he  died;  that  both  father  and  mother  were 
residents  of  what  is  now  Creek  county,  OkL. 
and  that  the  children  were  residents  ot 
Creek  county,  except  that  during  a  portion 
of  their  life  they  had  removed  with  a  relative 
to  the  state  of  Durango,  Mex.  It  is  alleged 
that  they  Iiad  never  at  any  time  been  resi- 
dents of  Haskell  county,  OkL;  that  one 
Charlie  Scott  had  procured  bimaelf  to  be  ap- 
pointed their  guardian  in  the  county  court 
of  Haskell  county,  Okl.,  and  that  this  ap- 
pointment was  fraudulently  procured  by  the 
said  Charlie  Scott,  and  the  defendant,  Joe 
Abraham ;  that  thereafter  ttae  lands  of  these 
minors  were  sold,  and  the  defendant,  Joe 
Abraham,  became  the  purchaser,  and  that  the 
deeds  executed  by  Charlie  Soott,  as  guardian, 
to  Joe  Abraham  were,  by  reason  of  the  prem- 
ises, void.  The  defendant  admitted  posses- 
sion of  and  claim  to  the  lands  In  question, 
but  denied  any  fraud  on  his  part,  and  alleg- 
ed that  the  proceedings  In  the  county  court 
of  Haskell  county  were  regular  upon  their 
face,  and  that  his  title  was  good.  Upon  these 
pleadings  the  cause  was  tried  to  a  Jury,  who 
returned  a  verdict  in  favor  of  the  defendant. 
After  motion  for  new  trial  was  filed  and 
overruled,  the  plaintiffs  bring  the  cause  here 
for  review. 

The  questions  involved  In  the  spedficatlons 
of  error  may  be  fully  considered  under  two 
subdivisions  of  one  proposition,  to  wit:  Was 
the  Judgment  of  the  county  court  of  Haslcell 
county  subject  to  attack  in  this  action  (i) 
for  lack  of  Jurisdiction;  (2)  under  the  alle- 
gations of  fraud  as  set  out  In  the  petition? 

[1]  Upon  the  first  proposition  defendant 
In  error  urges  that  the  instant  suit  consti- 
tutes a  collateral  attack  upon  the  Judgment 
of  the  county  court,  and  that  as  such  it 
cannot  be  maintained  upon  the  allegations  of 
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the  petttlott.  Althongb  this  court  bas  many 
times  f<dlowed  tbe  broad  rule  laid  down  In 
Soathem  Pine  Lumber  Co.  ▼.  Ward,  Id  OkL 
131,  86  Pac:  459,  to  the  effect  that  "the  Ju- 
risdiction of  any  court  exercising  authority 
oTer  a  subject,  may  be  Inquired  Into  in  every 
eoart,  when  the  proceedings  of  the  former 
are  relied  on  and  brought  before  the  latter, 
by  any  party  claiming  the  benefit  of  such 
proceedings"  (Earl  r.  Earl,  149  Pac.  1179; 
In  re  Moore's  Guardianship,  152  Pac.  878; 
Jefferson  t.  Gallagher,  160  Pac.  1070 ;  Sharp 
r.  Sharp  [No.  7334,  not  yet  officially  reported] 

161  Pac.  ),i  yet  the  rule  is  subject  to  the 

limitation  that  where  It  was  necessary  for 
the  court  rendering  the  Judgment  to  pass  up- 
on a  matter  of  fact  in  order  to  determine  its 
own  Jurisdiction,  Its  determination  of  that 
matter  of  fact  is  ordinarily  Imperrioua  to  at- 
tack in  any  collateral  proceeding  involving 
godi  Judgment  In  the  Instant  case  the  pro- 
ceedings of  the  county  court  of  Haskell 
county,  are  conceded  to  be  regular  upon  their 
face,  the  petition  for  the  appointment  of  a 
guardian  alleged  that  the  residence  of  the 
minors  was  in  Haskell  county.  It  was  nec- 
essary for  the  county  court  oif  that  county  to 
determine  their  residence  as  a  matter  of  fact 
as  a  prerequisite  to  ezerdaing  Jurisdiction. 
Having  done  so  tbe  determination  of  the 
court  may  not  be  collaterally  attacked  upon 
the  ground  that  tbe  finding  upon  which  Ju- 
risdiction was  based  was  untrue.  These 
principles,  and  that  the  Instant  case  consti- 
tutes a  collateral  attack  upon  the  Judgment 
of  the  county  court,  are  firmly  established  by 
the  decisions  of  this  court  in  Baker  v.  Cure- 
ton,  150  Pac.  1090,  and  Hathaway  v.  Hoff- 
man, 16S  Pac  l&i.  In  the  latter  case  it  v^as 
said: 

"Where,  in  an  action  of  ejectment  joined 
with  one  to  dear  title,  plaintiffs,  in  order  to 
prove  title  in  themselves,  assailed  the  vaUdity 
ot  the  record  in  the  county  conrt  appointing  for 
them  a  guardian,  who,  as  snch,  pursuant  to  an 
order  of  the  court,  had  subsequently  sold  and 
eooveyed  the  land  in  controversy  to  defendant's 
grantee,  held,  that  such  was  a  coUateral  at- 
tack, and  that  tbe  record,  being  one  of  a  conrt 
of  Keneral  jurisdiction  as  to  probate  matters, 
could  not  be  impeached  by  vndence  aliunde.' 

And  again: 

"The  record  of  the  county  court  of  Atoka 
coanty  being  silent  as  to  the  factum  of  the  resi- 
dence of  the  minors  at  the  time  said  appoint- 
ment was  made,  and  the  court  beine  one  of 
(eneral  Jurisdiction  as  to  matters  probate,  the 
trial  court  did  right  in  passini;  on  the  motion  to 
direct  a  verdict,  to  lay  out  of  the  case  said  evi- 
dence as  to  the  residence  of  the  minors,  at  the 
time  the  appointment  was  made  and  tn  hold, 
as  he  did,  in  effect,  that  such  was  a  collateral 
attack  on  the  record  of  that  court,  which.  Im- 
porting as  it  does  absolute  verity,  was  not 
rabject  to  be  impeached  by  evidence  aliunde." 

We  therefore  conclude  that  the  Judgment 
of  the  county  court  of  Haskell  county  was 
aot  subject  to  attack  in  this  action  upon  the 
ground  that  the  minors  were  not  residents 
of  Haskell  county  at  the  time  their  guardian 
was  appointed. 

'  Second  application  tor  rehearing  pending. 


'  [2]  Now  aa  to  .the  qnesti<m  of  fraud  here 
involved.  It  is  settled  In  this  conrt  that  in 
this  sort  of  an  action,  where  fraud  of  certain 
kinds  Is  properly  alleged  and  proved,  the 
Judgment  of  another  court,  relied  upon  In 
the  action  on  trial,  may  fOr  the  purposes  of 
that  action  be  set  aside  or  disregarded,  and 
this  whether  such  an  attack  be  properly 
designated  as  a  direct  or  collateral  attack. 
Continental  Oln  Co.  v.  De  Bord,  34  Okl.  66, 
123  Pac.  169;  Brown  et'al.  v.  Trent,  36  Okl. 
238,  128  Pac.  896;  Sockey  ▼.  Wlnstock,  43 
OkL  758.  144  PaC  372;  Blrod  v.  Adair,  153 
Pac.  660.  As  was  said  In  the  latter  case, 
"Under  either  doctrine  It  is  a  permissible 
attack." 

But  neTertbeless  the  allegations  of  error 
here  made  in  this  regard  cannot  be  sustained. 
In  the  first  place  it  is  doubtful  If  the  peti- 
tion sufilclently  alleged  fraud  in  procuring 
this  Judgment  After  alleging  the  appoint- 
ment of  Charlie  Scott  as  guardian,  it  is  al- 
leged: 

"This  appointment  was  fraudulently  pro- 
cured by  and  through  said  Charlie  Scott  and 
defendant  Joe  Abraham  with  the  intention  of 
cheating  and  defrauding  this  minor  out  of  her 
property." 

The  above  is  the  only  allegation  of  fraud  in 
the  petition.  It  states  a  conclusion  rather 
than  any  facte  from  which  fraud  could  even 
be  Inferred.  The  only  other  facta  alleged 
relating  to  the  procurement  of  the  appoint- 
ment of  Charlie  Scott  aa  guardian  are  to  the 
effect  that  the  minors  were  not  residents  of 
Haskell  county  at  the  time  of  his  appoint- 
ment. We  have  already  seen  that  the  de- 
termination ot  the  county  court  upon  this 
point  cannot  be  here  called  in  question.  If 
we  go  further  and  say  that  since  the  petition 
alleged  nonresldence  of  the  minors  in  Hask- 
ell county,  tbe  finding  of  the  county  court 
that  they  did  live  there,  which  finding  is 
conclusively  presumed  (Hathaway  v.  Hoff- 
man, supra),  must  have  been  based  upon 
perjured  testimony,  still  the  issue  was  not 
triable  In  this  case,  for  it  is  fraud  or  per- 
jury aliunde  the  record,  which  may  be 
Inquired  Into  and  not  perjury  Involved  in 
tbe  matter  actually  determined  (Brown  v. 
Trent  aupra;  McElrod  v.  Adair,  supra). 
Were  It  not  so  there  would  be  no  end  of 
litigation,  since  in  every  case  where  there 
was  a  conflict  of  evidence  tbe  unsuccessful 
party  would  immediately  sue  to  set  aside  the 
Judgment  on  the  ground  that  his  adversary 
gave  perjured  testimony.  Tbe  rule  has  bad 
some  apparent  limltatlona  In  this  court  (Kl 
Reno  Mut.  Ins.  Co.  v.  Sutton,  41  OkL  297, 
137  Pac.  .700,  60  L.  B.  A.  [N.  S.]  1064),  but 
a  careful  examination  will  reveal  that  the 
distinctions  made  were  upon  the  facta  rather 
than  the  rule  of  law.  In  the  case  last  cited 
It  is  said: 

"Nor  will  relief  be  granted  in  equity,  unless 
the  fraud  complained  of  is  extrinsic  to  the  mat- 
ter tried  in  the  primary  suit."  And :  "The 
frand  in  our  opinion  was  extrinsic  and  collat- 
eral acts  not  involving  the  merits  of  the  case 


Digitized  by 


Google 


272* 


169  PAOIFIO  BBPOBTBB 


(OkL 


as  shown  hy  the  pleadings,  and  which  was  not 
ah  issue  inquired  about  in  the  original  case." 

Finally,  if  It  could  be  conceded  that  frand 
was  efficiently  alleged  and  proven,  still  the 
plaintiff  in  error  is  met  by  the  fact  that  this 
qnestlon  was  snbmltted  to  the  Jury  upon  con- 
flicting testimony,  and  they  found  against 
the  fraud.'  This  court  is  in  no  better  posi- 
tion to  determine  this  question  than  the  trial 
court  and  the  Jury.  It  is  urged  that  the 
question  was  not  properly  submitted  because 
the  trial  court  instructed  the  Jury  to  the 
effect  that  even  it  fraud  were  committed  they 
must  find  that  Abraham  participated  In  It, 
or  bad  knowledge  thereof,  before  they  could 
annul  bis  title.  Arnold  t,  Joines,  150  Pac. 
130,  is  cited  In  support.  We  there  held  that 
purchasers  of  property  at  a  Judicial  sale  were 
privies  to  the  Judgment  authorizing  the  sale 
and  concluded  by  it*  but  this  is  far  from 
saying  that  even  privies  are  bound  to  know  of 
a  fraud  perpetrated  tn  obtaining  a  Judg- 
ment, when  they  had  no  participation  in  such 
fraud.  However  strongly  the  doctrine  of 
caveat  emptor  may  be  applied  to  purchasers 
at  Judicial  sales,  we  think  ft  does  not  extend 
to  charging  the  purchaser,  regardless  of  his 
participation  therein,  with  tb/e  result^,  of 
fraud  in  obtaining  the  Judgment  upon  which 
the  sale  is  based.  Fraud,  not  shared  by  the 
purchaser,  never  renders  a  Judicial  sale  void, 
as  distinguished  from  voidable. 

The  proceedings  in  the  county  court  are 
conceded  to  be  regular  upon  their  face;  yet 
it  is  sought  to  charge  Abraham,  who,  under 
the  verdict  of  the  Jury,  knew  nothing  of  any 
fraud,  with  a  loss  of  the  property  purchased 
at  a  Judicial  sale,  because  the  guardian  act- 
ed fraudulently.  Such  is  not  the  law.  Arnold 
V.  Joines,  supra,  is  itself  authority  for  the 
proposition  that  It  is  purchasers  at  void,  and 
not  voidable,  sales  who  lose  their  right  to  the 
property  acquired  by  the  sale.  The  rule  is 
well  stated,  and  the  authorities  collated,  by 
Mr.  Freeman  in  bis  work  on  Void  Judicial 
Sales: 

"It  is  a  general  rule  that  one  who  purchases 
at  a  judicial,  probate,  or  execution  sale,  cannot 
be  deprived  of  his  title  by  secret  frauds  or  ir- 
regularities, in  which  he  did  not  participate, 
and  of  which  he  had  no  notice.  Hence  an  ad- 
ministrator's sale  cannot  be  avoided  by  showing 
that  he  procured  his  license  to  sell  by  fraud  and 
misrepresentation,  in  the  absence  of  any  neces- 
sity, and  with  the  design  of  sacrificing  the  in- 
terest intrusted  to  his  case.  Nor  can  an  in- 
nocent purchaser  be  injuriously  affected  by 
proof  of  any  mistake,  error,  or  fraud  of  an  ad- 
ministrator or  guardian  in  conducting  a  sale." 

We  conclude  that  there  was  no  error  In  in- 
structing the  Jury  that  Abraham  must  have 
participated  in  any  fraud  in  leading  up  to 
the  sale  before  bis  title  thereunder  could 
be  avoided. 

It  is  strongly  urged  that  these  minors  have 
been  deprived  of  their  property  without  any 
return.  The  record  tends  to  show  payment 
of  a  purchase  price  of  $2,300.  The  'guardian 
or  bis  bondsmen  should  be  responsible  for  a 


proper  accounting  fberefor.  However  this 
may  be,  our  holding  here  U  not  OMiclnstve 
of  any  rights  the  minors  may  baye,  but 
simply  that  relief  cannot  be  afforded  in  tbla 
action.  As  was  said  in  Sockey  t.  Winstoek, 
43  OkL  758,  144  Pac  872,  supra: 

"A  failure  to  adhere  to  established  rules  of 
procedure,  when  based  upon  sound  principles 
and  reason,  in  an  attempt  to  correct  injustice  in 
individual  cases,  would  be  to  weaken  and  even- 
tually destroy  one  of  the  most  important  means 
throiigh  which  justice  is  distributed  to  all  the 
people." 

Judgment  affirmed. 

PER  CTJBIAM.     Adopted  In  whole. 


O.  K.  TBAN8FEK  &  STORAGE  CO.  T. 

NEILIi  et  al.    (No.  7374.) 

(Supreme  Ck>urt  of  Oklahoma.    July  U,  1916.) 

(Bvllaiu*  ly  the  Court.) 

1.  EVIDENCK      <S=S>411  —  DOCUmtTraABT       EVI- 
DENCE—PaEOI.  Evidence. 

Where  an  oral  contract  is  partially  reduced 
to  writing,  and  the  writing  evidencing  it  is  not 
a  complete  and  final  statement  of  the  entire 
transaction,  parol  evidence  not  inconsistent  with 
such  written  contract  is  admissible  to  show  the 
full  agreement. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1874-1899;    Dec.  Dig.  <S=»411.] 

2.  CaBBIEBS     <S=>180(6)— TBA.NSFEB     COMFANZ 

— Deviation. 
Where  a  transfer  company  agreed  to  ship 
the  goods  of  plaintiff  over  a  certain  route,  and 
took  from  plaintiff  a  shipping  order  limiting 
the  liability  of  the  transfer  company,  and  there- 
after the  transfer  company  shipped  the  goods 
over  a  different  route  to  that  specified  by  the 
shipper,  in  consequence  of  which  they  were  burn- 
ed: held,  that  the  transfer  company  was  liable 
for  the  value  of  the  goods  less  the  amount  re- 
covered from  the  railroad  company,  without  re- 
gard to  the  limitation  of  liability  in  the  flip- 
ping order. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  826;  Dec.  Dig.  <&=3l80(G>.] 

3.  Evidence    Q=948d— Oipinion     Evidence— 
ExFEBT  Testimony. 

A  witness  is  not  required  to  be  an  expert 
to  prove  the  reasonable  or  market  value  of  goods, 
such  as  ordmary  wearing  apparel  and  household 
furniture,  where  it  is  apparent  from  the  facts 
proved  that  the  value  of  the  articles  is  vrithin 
the  knowledge  of  persons  of  ordinary  intelli- 
gence and  experience^ 

[Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent  Dig.  S  2274;   Dec.  Dig.  (S=»489.] 

4.  Damaqes     ®=»105— Measubx— Hox7sxaou> 
Goods. 

In  an  action  for  loss  of  household  eooda  and 
wearing  apparel,  which  have  no  fixed  market 
value,  the  measure  of  damages  is  the  value  of 
the  goods  to  the  owner;  not  a  fanciful  value 
whidi  such  owner  might  place  upon  them,  but 
such  reasonable  value  as  they  bad  to  him,  con- 
sidering the  nature  and  condition  of  the  goods 
and  the  purposes  for  which  they  were  adopted. 
St  L.  &  S.  P.  R.  Cow  V.  Dunham,  36  Okl,  724, 
129  Pac  862. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  fg  266-271 ;   Dec.  Dig.  ®=3l05.] 

Commissioners'  Opinion,  Division  Mo.  2. 
Appeal  from  District  Court,  Oklaboma  CJoun- 
ty ;  W,  E.  Taylor,  Judge. 
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AcUoo  Inr  Mtb.  H.  ▲.  NeiU  ftcalnat  the  O. 
K.  Tnuufer  &  Stoiage  Company,  and  tbe  St. 
Loola  &  San  Frandaco  BaUioad  Company, 
tor  loaa  of  certain  bousebOld  goods.  From  a 
Judgment  for  the  plaintiff  against  tbe  de- 
fendant^ tbe  Tiancfer  Company  appeala 
Affirmed. 

Warren  K.  Snyder,  of  Oklahoma  City,  for 
plaintiff  In  error.  Wright  &  BUnn,  of  Okla- 
homa City,  for  defendant  In  error  Mrs.  H. 
A.  NdU.  R.  A.  KUenschmldt,  of  Oklahoma 
aty.  for  By.  Co. 

BCRFORD,  0.  The  record  in  thla  case 
discloses  that  Mrs.  Nelll,  who  had  formerly 
Bved  In  Oklahoma  City,  bat  who  was  at  the 
time  living  In  Des  Moines,  Iowa,  directed  her 
friend,  Mrs.  Hnghes,  then  residing  In  Okla- 
homa City,  to  have  Mrs.  NelU's  household 
goods  crated,  shipped,  and  forwarded  to  her 
at  Des  Moines,  over  the  line  of  the  Rock 
Island  railroad.  Pursuant  to  such  instruc- 
tions Mrs.  Hughes  called  npon  the  O.  E. 
Transfer  &  Storage  Company  and  asked  them 
to  ship  the  goods.  There  Is  conflict  In  the 
evidence  as  to  whether  or  not  she  directed 
them  to  ship  the  goods  over  the  Rock  Island 
road,  but  that  question  was  submitted  to  the 
Jury,  and  there  being  ample  evidence  to  sus- 
tain their  finding  we,  for  the  purposes  of  the 
case,  assume  that  she  did  give  such  specific 
shipping  directions.  The  transfer  company 
packed  and  shipped  the  goods  over  the  line 
of  defendant,  St.  Ij.  &  S.  F.  R.  Co.,  at  Miami, 
Okl,  and  wbUe  on  tbe  line  of  road  of  that  com- 
pany, tbey  were  destroyed  by  fire.  Prior  to 
tbe  shipment,  the  transfer  company  had  ob- 
tained from  Mrs.  Hughes  what  was  denomi- 
nated a  "shipping  order  and  release,"  the 
material  parts  of  which  are  as  follows: 
"Shipping  Order  and  Release. 

"11-6-1918. 
"O.  K.  Transfer  &  Storage  Co.,  City: 

"Please  forward  lot  of  hoasdiold  goods  from 
OUahoma  City  to  Des  Moines,  Iowa.  In  con- 
sideration of  the  reduced  rate  made  for  tbe 
ahlpment  of  my  household  Roods,  it  is  nnder- 
stood  and  agreed  that  O.  K.  Transfer  &  Storage 
Company  acts  only  as  agent  for  the  shippn'  and 
is  not  responsible  for  damage  or  loss  beyond  tbe 
amount  which  may  be  collected  from  the  railroad 
companies  over  whose  Hnes  said  goods  are  for- 
warded. Desiring  to  receive  the  l>enefit  of  the 
reduced  rate,  I  release  goods  to  the  valae  of 
ten  ($10.00)  per  cwt.,  in  case  of  loss  or  dam- 
age and  subject  to  other  printed  conditions  of 
the  regular  bin.  of  lading  lesned  by  the  railroad 
company  via  whose  lines  goods  are  fin-warded, 
it  is  expressly  agreed  that  O.  K.  Transfer  & 
Storage  Company  will  not  be  held  responsible 
for  loss  or  damages  of  goods  by  fire  or  otherwise 
in  excess  of  ten  dollars  (^10.00)  per  cwt.  valua- 
tion tHiite  in  its  care,  or  m  cars  being  loaded  or 
miloaded,  or  in  warehouses  awaiting  shipment 
or  delivery.  It  ia  further  expressly  agreed  that 
O.  K.  Transfer  &  Storage  Company  is  hereby 
anAotized  to  forward  the  househeld  goods  re- 
ferred to  in  this  shipping  order  at  released  val- 
oation  of  ten  (SIO.OO)  per  cwt." 

The  goods  were  forwarded  over  the  line 
of  tbe  Frtsop,  In  a  car  with  other  household 
goods  going  to  Des  Moines.     The  transfer 
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company  signed  a  bill  of  lading  whldi  fixed 
tbe  value  of  the  goods,  and  took  the  reduced 
rate  offered  by  the  carrier.  In  consideration 
of  which  Its  liability  was  limited  to  $10  par 
hundredweight  After  the  destruction  of 
the  goods,  the  plaintiff  bronght  suit  against 
the  transfer  company  and  tbe  railroad  cwn- 
pany,  alleging  the  loss  of  goods  and  seeking 
to  recover  tbelr  value,  alleged  to  l>e  $2,314.- 
66.  Tbe  transfer  company  denied  the  spedflc 
direction  and  set  up  Its  shipping  order  here- 
tofore set  out  The  railroad  company  plead- 
ed Its  bill  of  lading,  and  at  the  trial  In  effect 
offered  to  confess  Judgment  for  $10  per  htm- 
dredwelght  for  the  goods,  amounting  tu 
something  over  $300.  The  court  Instructed 
tbe  Jury  to  return  a  verdict  against  the  rail- 
road company  for  this  account  and  no  other, 
and  submitted  the  cause  to  the  jury  as  be- 
tween the  plaintiff  and  the  transfer  com- 
pany, upon  tbe  theory,  as  set  out  In  the  in- 
struction, that  if  the  plalntUTs  agent  bad 
given  specific  directions  as  to  the  route  to  be 
uaed,  and  the  transfer  company  bad  forward- 
ed the  goods  over  some  other  road,  the  trans- 
fer company  would  be  liable  for  the  differ- 
ence between  their  value  and  the  amount 
recovered  from  the  railroad  company,  but 
that  If  the  agent  did  not  give  special  direc- 
tions, the  shipping  order  executed  by  Mrs. 
Hughes  was  a  complete  defense  on  behalf  of 
the  transfer  company. 

Upon  these  Issues  the  jury  returned  a  ver- 
dict In  favor  of  the  plaintiff  and  against  the 
transfer  company  in  the  sum  of  $1,026.57, 
with  Interest  and  costs.  Numerous  errors 
are  alleged,  but  we  think  they  may  be  proi>- 
erly  determined  upon  the  various  questions 
of  law  hereinafter  considered. 

[1]  First.  Was  evidence  admissible  to  es- 
tablish the  direction  given  by  Mrs.  Hughes 
as  to  tbe  ahlpment  of  tbe  goods?  An  examina- 
tion of  the  shipping  order  and  release  con- 
vinces that  It  was  not  intended  to  cover  the 
entire  contract.  Such  being  tbe  case,  parol 
evidence  was  admissible,  not  to  vary  the 
terms  of  the  contract  already  made,  but  te 
prove  what  the  contract  actually  was. 

In  the  recent  case  of  Smith  v.  Bond,  155 
Pac  1116,  not  yet  officially  reported,  this 
court  said: 

"Where  an  oral  contract  is  partially  reduced 
to  writing,  and  the  writing  evidencing  it  is  not 
a  complete  and  final  statement  of  tbe  entire 
transaction,  parol  evidence  not  inconsistent  with 
aneh  written  contract  is  admissible  to  show  the 
full  agreement" 

In  the  caae  at  bar  we  tblnk,  as  In  Smith 
V.  Bond,  supra,  that  tbe  shipping  order  and 
release  was  only  an  Incident  to  the  entire 
contract  and  did  not  attempt  to  define  the 
whole  contract  and  that  therefore  parol  evi- 
dence was  admissible  to  prove  tbe  remain- 
ing terms  of  the  contract. 

[2]  Tbe  question  then  arises  as  to  the  ef- 
fect of  the  shipping  order  and  release  given 
to  the  transfer  company.  It  is  exceedingly 
doubtful  to  our  minds  whether  or  not  this 
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release  waa  cTcr  intended  to  cover  a  case  of 
this  nature.  However  that  may  be,  It  Is 
clear  that  it  cannot  operate  to  limit  the  lia- 
bility of  the  transfer  company  in  this  case, 
for  the  reason  that  it  was  based  npon  the 
stipulation  and  condition  of  the  contract, 
which  It  is  true  was  oral,  that  the  goods 
should  be  shipped  over  the  Rock  Island  rail- 
road. When  the  transfer  company  violated 
its  duty  as  agent  and  sent  the  goods  over 
the  Frisco,  its  contract  became  entirely  in- 
applicable, and  the  stipulations  thereof  could 
not  limit  its  liability  for  its  wrongful  act  as 
agent 

The  principles  supporting  this  doctrine 
have  been  many  times  enunciated  In  the  Eng- 
lish and  American  courts.  The  liability  is 
placed  lupon  various  grounds.  The  most 
widely  adopted  and  perhaps  the  soundest  is 
that  laid  down  in  McKahan  v.  Express  Co., 
209  Mass.  270,  05  N.  E.  78S,  3S  L.  R.  A.  (N. 
S.)  1046,  Ann.  Cas.  1912B,  612,  where,  speak- 
ing of  the  effect  of  a  deviation  by  a  carrier 
from  the  route  spedfled  by  the  shipper,  the 
court  said: 

"The  effect  of  a  deviation  is  to  do  away  with 
the  express  contract  altogether,  at  least  at  the 
election  of  the  shipper.  In  other  words,  the 
breach  of  the  express  contract  of  shipment 
(which  takes  place  when  there  is  a  deviation 
from  route  or  departure  from,  mode,  method, 
or  manner  of  transportation)  is  such  a  breach  on 
the  part  of  the  carrier  that  the  shipper  can  re- 
scind the  express  contract  of  shipment." 

This  case  was  one  in  which  the  carrier  had 
taken  a  bill  of  lading,  based  upon  a  reduced 
rate,  and  which  limited  its  liability  to  a  cer- 
tain value ;  and  the  court  held  that  when  the 
carrier  deviated  from  the  route  prescribed 
therein,  It  lost  the  benefit  of  the  stipulations 
of  the  bill  of  lading.  In  the  notes  to  the  case 
as  reported  In  L.  R.  A.  and  Ann.  Cas.,  many 
authorities  upon  the  subject  are  collected. 

In  Lynch  v.  N.  T.  Central  ft  H.  R.  B.  Co, 
89  Misc.  Rep.  472,  163  N.  Y.  Supp.  633,  the 
court  said: 

"This  contract,  however,  is  not  in  force  be- 
cause of  a  deviation  from  the  agreed  route. 
•  •  •  The  deviation  here  destroyed  the  en- 
tire contract.  ♦  ♦  •  The  carrier,  having 
broken  in  a  material  part  one  of  the  covenants 
of  an  expressed  contract  to  be  i}crformed  on  its 
part,  cannot  in  reason  or  justice  call  upon  a 
shipper  to  perform  his  covenants  contained  in 
the  same  contract.  It  is  elementary  that  a  par- 
ty to  a  contract  cannot  repudiate  blirdensome 
covenants  therein  and  at  the  same  time  enforce 
beneficial  ones." 

In  Merrick  v.  Webster,  3  Mich.  268,  a 
transportation  company  contracted  to  for- 
ward goods  "by  sail  on  the  lake"  all  the 
dangers  of  the  sea  being  assumed  by  the 
shipper.  Instead  the  transportation  com- 
pany forwarded  the  goods  by  steam.  The 
court  said: 

"The  plaintiffs  below,  by  the  terms  of  the  con- 
tract, took  upon  themselves  the  dangers  of  the 
sea,  upon  the  condition  that  the;  were  transport- 
ed 'by  sail  on  the  lake,'  and  upon  no  other  con- 
dition did  they  assume  the  risk." 

It  was  there  held  that,  the  carrier  having 
sent  the  goods  by  steam,  as  a  result  of  which 


they  were  loM,  it  was  liaUe.  See,  also,  Hand 
V.  Baynes,  4  Whart  (Pa.)  204,  SS  Am.  Dec 
54 :  Philadelphia  ft  R.  B.  Ca  v.  Beck,  125  Pa. 
620,  17  AU.  SOS,  11  Am.  8t  Rep.  924;  Saxon 
Mills  T.  N.  T.,  N.  H.  ft  H.  R.  C!o.,  214  Ifasa. 
383,  101  N.  B.  107S:  Brown  ft  Haygood  Co. 
V.  Pa.  Co.,  63  Minn.  646,  65  N.  W.  961 ;  Bal- 
ian  V.  Joly  ft  O.,  6  Times,  L.  R.  845;  Thorley 
V.  Orchis  S.  S.  Co.,  1  K.  B.  660  (1907)  7  Amer. 
ft  Eng.  Ann.  Cas.  281 ;  Kiab.  v.  Taylor  (1911) 
1  K.  B.  625;  Internationale,  etc.,  ▼.  McAn- 
drews  ft  Co.  (1900)  2  K.  B.  360. 

Some  of  the  American  cases  have  gone  np- 
on the  ground  that  the  contract  is  not  done 
away  with  altogether  by  deviation  from 
route,  but  that  it  must  be  shown  that  the  loss 
was  a  result  of  the  deviation.  These  cases 
In  our  Judgment  are  not  In  accord  with  the 
weight  or  reason  of  authority,  but  whether 
they  may  be  sound  or  unsound  Is  for  tlie 
purposes  of  this  case  immaterial,  since  It  la 
apparent  that  the  loss  occurred  upon  the  line 
of  the  Frisco,  and  was  the  direct  result  of 
the  deviation  from  route. 

So  far  we  hare  considered  cases  applica- 
ble to  carriers.  The  principles  therein 
enunciated,  however,  are  clearly  applicable 
to  the  case  at  bar.  Furthermore,  the  courts 
of  this  country  have  frequently  held  that 
where  a  warehouseman  or  bailee  deviates 
from  the  conditions  of  his  contract  whereby 
the  goods  or  their  value  are  lost,  he  is  lia- 
ble. Graves  v.  Smith,  14  Wis.  5,  80  Am.  Dec 
762;  Howell  t.  Morlan,  78  IlL  162;  Coyken- 
dall  V.  Eaton,  56  Barb.  (N.  Y.)  188;  Jeffer- 
soDvlUe  R.  Co.  V.  White,  69  Ky.  251;  Green- 
all  V.  Hersum,  220  Mass.  278,  107  N.  E.  941; 
Cerkel  v.  Waterman,  63  Cal.  34.  We  are  of 
the  opinion,  therefore,  that  the  plaintiff's 
release  could  not  affect  its  liability  for  faillui: 
to  ship  the  goods  by  the  route  directed. 

Elrror  Is  also  assigned  upon  the  admission 
of  certain  testimony.  The  plaintiff  in  giving 
her  deposition  testified  trom  a  list  of  the 
lost  goods  attached  to  the  petition.  It  was 
afterwards  established  at  the  trial  that  this 
list  had  been  made  by  Mrs.  Hughes  at  about 
the  time  the  goods  were'  shipped,  and  she 
testified  positively  that  every  article,  except 
one  and  It  was  waived  by  the  plaintiff,  was 
actually  delivered  to  the  transfer  company. 
Under  these  circumstances,  we  think  it  was 
not  error  to  allow  the  witness  to  refer  to  the 
list  in  giving  her  testimony.  Blwell  v.  Pur- 
cell.  42  Okl.  1,  140  Pac.  412.  This  list  was  a 
part  of  the  petition,  and  we  think  its  use  by 
the  witness  was  proper.  Friar  v.  Caswell. 
79  Wash.  470,  140  Pac.  564.  At  the  trial  the 
list  was  offered.  The  court  excluded  the  one 
article  which  Mrs.  Hughes  could  not  identify, 
and  the  value  of  the  articles  printed  on  the 
list,  which  It  appeared  had  been  put  there  by 
Mrs.  XellL  Under  the  circumstances  we 
think  the  introduction  of  the  list  could  not 
liave  harmed  the  plaintiff,  as  Mrs.  Hughes 
had  already  testified,  Item  by  item,  that  the 
goods  contained  in  it,  with  the  exception  of 
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tbe  one  waived,  bad  been  by  ber  actually  de- 
livered by  tbe  transfer  company,  and  there 
was  no  contradiction  of  her  testimony.  The 
amounts  written  on  tbe  list  were  excluded, 
and  so  far  as  the  list  of  articles  was  concern- 
ed Its  admission  could  not  prejudice  tbe 
plalntur  in  error. 

[S]  Complaint  is  also  made  as  to  the  com- 
petency of  the  witnesses  who  testifled.  It  is 
not  necessary  to  have  experts  to  testify  to 
the  value  of  household  goods  and  wearing  ap- 
parel, if  the  witnesses  are  reasonably  famil- 
iar with  the  goods  concerning  which  they  are 
testltylng.  The  testimony  is  not  essentially 
different  from  that  In  Rogers  ▼.  O.  E.  Bus  & 
Baggage  Co.,  148  Fac.  837,  not  yet  officially 
reported,  and  for  tbe  rejection  of  which  that 
case  was  reversed.  The  testimony  complain- 
ed of  in  relation  to  the  cost  of  the  articles 
was  elicited  by  tbe  plaintiff  on  cross-exami- 
nation. In  any  event  it  has  been  held  that 
cost  might  be  an  Item  In  determining  the  val- 
ue of  articles,  depreciation  being  also  consid- 
ered. Filson  V.  Territory,  11  Okl.  351,  6T 
Pac  473;  Burgess  v.  Felix,  42  OkL  193,  140 
Pac.  1180. 

[41  £rror  Is  also  alleged  upon  the  court's 
instruction  upon  the  measure  of  dama'ges, 
and  njion  certain  questions  allowed  to  be 
asked  the  witnesses  In  relation  to  tbe  value 
of  the  goods.  Both  the  Instructions  and  the 
questions  are  very  close  to  the  language  In 
St  L.  &  S.  F.  R.  Co.  V.  Dunham,  36  Okl.  724, 
129  Pac  862,  and  were  apparently  based  up- 
on tbat  case.    It  was  there  sald: 

"In  an  action  against  a  carrier  for  loss  of 
hansehold  goods  and  wearing  apparel,  which 
have  no  fixed  market  value,  the  measure  of  dam- 
age is  the  value  of  tbe  goods  to  the  owner ;  not 
any  fanciful  value  which  he  might  place  upon 
them,  but  such  reasonable  value  as  from  the  na- 
ture and  condition  of  the  goods  and  tbe  pur- 
pose to  which  they  were  adapted  and  used  they 
bad  to  him." 

We  see  no  reason  to  repudiate  the  doctrine 
of  this  case  and  upon  Its  authority  tbe  In- 
structions are  approved. 

Finally  it  is  claimed  that  the  Judgment 
against  tbe  railway  company  was  a  bar  to 
a  Judgment  against  this  plaintiff.  We  think 
not  In  G.  N.  Ry.  Co.  v.  O'Connor,  232  U.  S. 
50S.  34  Sup.  Ct  380,  58  L.  Ed.  703,  the  Su- 
preme Court  considered  a  case  In  which  a 
forwarder,  such  as  the  plaintiff  In  error,  had 
shipped  goods  at  reduced  rates  In  carload 
lots.  Tbe  suit  was  against  the  carrier,  and 
the  Supr^ne  Court  of  the  United  States  held 
that  the  plaintiff  was  limited  in  her  recovery 
to  tbe  declared  value,  saying: 

"Plaintiff  contended,  however,  that  she  had 
expected  I>er  goods  to  be  transported  as  a  sep- 
arate consignment  But  the  transfer  company 
bad  been  intrusted  with  goods  to  be  shipped  by 
railway,  and,  nothing  to  the  contrary  appearing, 
tbe  carrier  had  the  right  to  assume  that  the 
transfer  company  ooala  agree  upon  the  terms 
of  tbe  shipment,  some  of  which  were  embodied 
in  the  tariff.  The  carrier  was  not  bound  by  her 
private  instructions  or  limitations  on  the  author- 
ity of  tbe  transfer  company,  whether  it  be  treat- 


ed as  agent  or  forwarder.  If  there  was  any 
undervaluation,  wrongful  classification,  or  viola- 
tion of  her  instructions,  resulting  in  damage, 
tbe  plaintiff  has  her  remedy  against  the  com- 
pany." 

This  decision  is  sufficient  authority  both 
for  the  limitation  of  recovery  against  the 
railway  company,  and  for  the  recovery  of 
tbe  value  of  the  goods  above  that  amount 
fronv  the  plaintiff  in  error. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment is  affirmed. 

PER  CURIAM.    Adopted  to  whole. 


ORICKETT  et  aL  v.  HARDIN.  (No.  7478.) 
(Supreme  Court  of  Oklahoma.    June  27,  1916.) 

(Syllalui  by  ike  0<mrt.) 

1.  Marbiaqe  «=>38— iHDiANa— Vauoitt. 

The  purpose  and  effect  of  the  provision  of 
section  38  of  an  act  of  Congress  approved  May 

2,  1890  (Act  May  2,  1890,  c.  182,  26  Stat  81)^ 
was  to  validate  all  prior  marriajies  of  the  mem- 
bers of  the  Five  Civilized  Tnbes,  contracted 
in  good  faith  according  to  either  the  express  law 
or  the  cnstoms  of  the  tribe,  which  for  want  of 
formality  aa  to  solemniiation,  registration,  etc., 
might  otherwise  have  been  deemed  invalid,  and 
to  legitimize  and  render  the  issue  of  such  mar- 
riages capable  of  taking  property  and  other 
rights  by  inheritance. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  §  110;    Dec.  Dig.  «=>38.] 

2.  Mabbiaoe  «=340(1)  —  Ihdiars  —  Pxubokp- 

TION8— VALIMTT. 

In  all  cases  involving  the  validity  of  a 
marriage,  contracted  either  according  to  the 
common  law,  or  conformably  to  Indian  custom, 
the  courts  of  this  state,  recognising  the  good 
of  the  parties,  their  children,  and  society,  aa  tbe 
question  of  paramount  importance,  will  alike 
indulge  that  presumption,  generally  accepted 
as  one  of  the  strongest  known  to  tbe  law,  favor- 
ing innocence,  good  faith  and  matrimonial  inten- 
tion, to  sustain  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  {  58;    Dec.  Dig.  «=>40(1).] 

Commissioners'  Opinion,  Division  No.  3. 
Appeal  from  District  Court  Sequoyah  Coun- 
ty ;  John  H.  Pltcbf ord,  Judge. 

Action  by  Charles  Crickett  and  others 
against  Oliver  C.  Hardin.  There  was  Judg- 
ment for  defendant,  plaintiffs  appeaL  Re- 
versed and  remanded. 

J.  H.  Jarman,  of  Sallisaw,  for  plaintiffs  to 
error.  Curtis  &  Pltcbford,  of  Sallisaw,  for 
defendant  to  error. 

BLEAKMORE,  0.  This  suit  was  com- 
menced to  tbe  district  court  of  Sequoyah 
county,  on  October  30,  1913,  by  the  plaintifl! 
in  error,  to  cancel  certato  deeds  as  clouds 
upon,  and  to  quiet  tbe  title  to,  the  lands  de- 
scribed therein.  Tbe  parties  appear,  and  are 
referred  to  here  as  to  tbe  court  below.  The 
lands  to  question  were  allotted  to  one  Mary 
Gann,  a  full-blood  member  of  tbe  Cherokee 
Tribe  'of  Indians,  who  died  totestate  and 
without  Issue  in  1903.  Both  plalnUffs  and 
defendant   deraign   title   through   the   heirs 


4=9Por  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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of  said  allottee,  the  plaintiffs  claiming  under 
Charles  Orlckett  and  Lucy  Porter,  the  alleged 
brother  and  sister  of  the  half  blood,  and 
defendant  through  Cornelius  Secondl,  her 
maternal  uncle,  the  only  brother  of  her  moth- 
er, Ohlgona.  The  principal,  if  not  the  sole, 
question  Involved,  for  a  determination  by 
the  trial  court,  and  presented  here  for  re- 
view, is  the  legitimacy  of  the  allottee.  The 
plaintiff  Jim  Porter  Is  the  surviving  husband 
of  Lucy  Porter,  who  is  alleged  to  have  been 
a  half-sister  of  the  allottee.  However,  it 
was  admitted  upon  the  trial  that  Lucy  Por- 
ter was  a  child  of  Joslata  Criclcett  and  a 
woman  called  Salzey,  to  whom  be  was  not 
married,  and  with  whom  he  had  never  lived 
as  bis  wife ;  and  all  rights  claimed  through 
Lucy  Porter  have  been  abandoned.  The 
father  of  the  allottee  was  one  Josiab  Cricliett 
and  her  mother,  Chlgona.  Subsequently  to 
bis  alleged  relations  with  Salzey,  Josiah,  for 
_  2  years,  beginning  in  1881,  lived  and  cohablt- 
'  ed  with  Chigona,  -  during  which  period  the 
allottee,  Mary  Gann,  was  bom  to  them. 

In  regard  to  the  relationship  between  Jo- 
siah and  Chlgona,  evidence  was  Introduced 
on  behalf  of  plaintiff,  in  substance,  as  fol- 
lows: 

Ellis  Chuculate,  64  years  old,  testified  that 
be  knew  Josiah  Orlckett  and  Chlgona,  who 
lived  together  as  man  and  wife  for  about  2 
years  tn  a  house  on  bis  land,  within  a  quar- 
ter of  a  mile  from  bis  home,  where  their 
child,  Mary  Gann,  was  bom ;  that  be  visited 
them  and  considered  them  man  and  wife, 
and  they  were  so  recognized  in  that  com- 
munity; that  they  separated  some  four 
months  after  the  birth  of  the  child,  Chigona 
leaving,  the  cause  of  the  separation,  as  stat- 
ed by  Josiah,  being  that  Chlgona  was  a  poor 
housekeeper ;  that  after  such  separation  and 
the  death  of  Chigona,  Josiah  lived  with  Su- 
san Big  Feather,  by  whom  he  had  a  child, 
the  plaintiff,  Charles  Crickett 

Eliza  Chuculate,  wife  of  Bails  Chuculate, 
who  resided  some  3  miles  distant  at  the  time, 
testified  that  she  knew  Josiab  and  Chlgona 
when  they  were  living  together,  and  visited 
at  their  house,  and  saw  the  child,  Mary, 
there  when  she  was  several  months  old.  Slie 
was  asked  aild  answered  the  following  ques- 
tion: 

"Q.  Don't  you  know  it  was  generally  talked 
in  the  community  there  and  understood  that 
they  had  just  taken  up  together ;  that  there  had 
never  been  any  marriage  ceremony,  according 
to  the  Cherokee  law?  A.  That  they  were  living 
together  as  man  and  wife  was  my  knowledge  of 
the  case.  Q.  You  don't  Itnow  when  they  went 
together,  or  how  they  got  together?  A.  When 
I  knew  them  in  that  relation,  they  were  togeth- 
er, living  together." 

Dan  Cbucnlate  testified  that  Josiah  and 
Chigona  lived  together  for  two  years  on  the 
Bills  Chuculate  farm,  and  had  one  child, 
Mary,  and  were  recognized  in  that  bommu- 
nity  as  husband  and  wife;  that  after  Chlgo- 
na'a  death  Josiah  was  married  at  his  house 
to  Snsle  Big  Feather,  the  ceremony  being 
rperformed  by  a  Cherokee  preacher. 


George  Coldrldge,  who  lived  some  15  miles 
away,  testified  that  he  knew  Josiab  and  Chl- 
gona lived  together  as  husband  and  wife  on 
the  Ellis  Chuculate  place;  that  be  visited 
In  that  community  and  went  to  their  bouse ; 
that  they  were  living  there  when  the  child, 
Mary,  was  born;  that  the  baby  was  about 
six  months  old  when  Chigona  left 

Steve  Simmons  testified  that  he  knew  Jo- 
siah and  Chlgona,  and  that  on  one  occasion, 
upon  the  invitation  of  Josiah  to  go  home 
with  him,  be  spent  the  night  with  them  on 
the  Ellis  Chuculate  farm. 

Susie  Scrapper,  formerly  Susie  Big  Feath- 
er, testified  that  she  was  the  widow  of  Jos- 
iab Crickett ;  that  after  Chigona's  death  she 
was  married  to  him  by  a  preacher;  that  of 
said  marriage  there  were  born  to  her  two 
children,  the  plaintiff,  Charles  Crickett,  and 
another  who  died  in  Infancy;  that  her  hus- 
band, Josiab,  told  her  that  Chlgona  had  been 
his  wife,  and  that  Mary  was  their  child. 

Opposed  to  this  evidence  is  the  testimony 
Of  a  number  of  witnesses  as  to  circumstanc- 
es by  which  it  was  attempted  to  be  shown 
that  Josiah  and  Chigona  had  not  lived  to- 
gether as  man  and  wife,  and  as  to  rumors 
to  the  effect  that  the  allottee  was  the  illegiti- 
mate child  of  Chlgona  and  one  Newt  Fry. 
None  of  these  witnesses,  however,  lived  Id 
the  Immediate  vicinity,  and  none  of  them 
could  state  that  Josiah  and  Chigona  did  not, 
in  fact,  live  together  aa  man  and  wife  on  the 
Ellis  Chuculate  farm. 

John  L.  Strongston,  70  years  old,  who  had 
been  clerk  of  the  District,  Circuit,  and  Choro- 
kee  Courts,  sheriff,  interpreter,  and  Secre- 
tary of  the  Cherokee  Nation,  testified  rela- 
tive to  the  marriage  customs  of  the  Chero- 
kees  at  the  time  Josiah  and  Chigona  lived 
together,  as  follows: 

"A.  The  Cherokees,  the  full-blood  class  of 
Cherokees,  as  a  general  thing,  with  very  few 
ezceptioDB,  in  their  instituting  the  marriage  re- 
lations, just  simply,  as  1  understand,  got  together 
and  married  without  judge,  jury,  clerk,  minister, 
or  anybody  else.  That  was  the  way  they  mar- 
ried. This  applies  only  to  the  full-blood  class, 
to  the  full-blood  class  particularly.  I  will  ad- 
mit it,  for  the  sake  of  argument,  that  that  sys- 
tem entered  into,  or  was  practiced  to  a  cer- 
tain extent  among  the  mixed  class,  but  not  gen- 
erally. •  •  •  Q.  In  other  words,  among  the 
full  bloods  they  had  a  custom  of  just  meeting 
up  with  each  other,  and  if  the  relationship  was 
congenial  they  went  on  to  living  together?  A. 
Well,  this  meeting  np  with  one  another,  I  sup- 
pose they  got  together  some  way  or  other,  but  it 
wasn't  through  the  regular  matrimonial  chan- 
nel, as  we  understand  It.  Q.  They  disregarded 
the  law  of  the  land  so  far  as  the  public  acts  of 
the  Cherokee  Council  was  concerned?  A.  Well, 
they  didn't  comply  with  the  requirements  of  the 
law,  and  they  didn't  marry  by  judge  or  clerk  or 
minister.  They  just  took  np  together,  as  the 
saying  was." 

Certain  written  laws  of  the  Cherokee  Na- 
tion relating  to  marriages  were  'intiodaced, 
b^  which  it  was  provided  that  marriages 
may  be  solemnized  by  a  judge,  clerk  of  tlie 
district  court,  or  an  ordained  minister  of  tlw 
gospel,  and,  further: 
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"Any  inaTTlatro  contracted  fa  writing  In  tbe 
pRsenee  of  two  or  more  attending  witnesses, 
vbo  sliall  aign  tlie  certificate  of  marriage  con- 
tract shall  be  lawfol." 

By  such  laws  It  was  also  required  of  tbe 
parties  to  a  marrlaKe  contracted  in  the  pres- 
ence of  witnesses,  and  of  i>erBon8  solemniz- 
ing otber  marriages,  to  report  the  same  for 
registration  to  the  clerk  of  tbe  district, 
whose  duty  It  was  at  once  to  make  a  record 
tliereol 

There  was  also  Introduced  in  evidence  a 
decision  of  the  Supreme  CJourt  of  the  Chero- 
kee Nation,  rendered  November  17,  1880,  con- 
struing and  declaring  the  effect  of  such  law 
in  the  case  of  Teebee  r.  Teebee,  wherein  it 
was  said: 

"The  evidence  in  the  case  shows  that  plaintiff 
ud  Cather  Teebee,  deceased,  lived  togetber  and 
cohabited  for  a  period  of  several  years,  and  it 
is  trgned  that  such  living  together  and  cohabit- 
ing constituted  marriage  between  the  parties  ac- 
cording to  the  customs  of  tbe  Cherokee  people. 
Whatever  may  have  been  the  custom  among 
tlie  Cherolceea,  the  law  of  1875,  regulating  mar- 
riage, like  all  other  general  laws,  applies  to  all 
dasses  of  Cherokee  citizenfi,  and  suspends  and 
annuls  customs.  Cohabitation  for  any  period 
does  not,  under  the  laws  of  tbe  Cherokee  Nation, 
constitute  marriage." 

Tbe  trial  court  made  the  following,  among 

other,  flndlngs: 

I         "I  find  from  tbe  proof  that  Josiah  Crickett 

I       ud  Chigona  Second],  known  as  Rachel,  did  as- 

I       aume  a  cohabital  relation,  which  relation  was 

indefinite  as  to  length  of  time,  ranging  probably 

from  1  to  2  years;    that  during  this  relation 

)>etween  Josiaii  and  Chigona,  Mary  was  bom, 

Hary  afterwards  married  Tom  Gann.    At  tbe 

time  of  tbe  death  of  Mary  she  left  survivfag  her, 

her  uncle  Cornelius  Secondi." 

"I  find  that  Chigona  had  died  before  1890, 
and  before  the  laws  of  Congress  were  extended 
orer  the  Cherokees ;  that  is,  prior  to  the  act  of 
199S.  Tt  might  be  that  if  this  relation  existed 
after  1898,  a  common-law  marriage  would  be  rcc- 
(^ized.  But  prior  to  1898  the  Cherokee  Na- 
tion was  a  quasi  independent  nation  or  country, 
and  was  permitted  to  have  its  own  government, 
and  to  enact  and  execute  its  own  laws,  and  1 
take  it  that  we  are  bound  by  tbe  decisions  of  the 
Supreme  Court  of  tbe  Cherokee  Nation  congtru- 
iog  their  own  laws,  when  thnt  nation  was  ex- 
ercising all  tbe  rights  of  government." 

To  oar  minds  It  Is  dearly  and  conclusively 
established  by  tbe  evidence  that  Josiah 
Crickett  and  Chigona,  full-blood  Cherokee 
Indians,  assumed  and  maintained  the  marital 
relation  according  to  the  tribal  custom  uni- 
versally prevailing  among  members  of  their 
class  in  that  nation  at  the  time;  their  status 
as  man  and  wife  was  recognized  by  their 
neighbors  and  acquaintances,  and  during  the 
period  they  so  lived  together  their  child, 
Vary,  the  allottee,  was  bom. 

[1]  By  sec.  38  of  an  act  of  Congress  ap- 
proved May  "2,  1800  (26  Stat.  81),  It  la  firo- 
Tlded: 

"That  all  marriages  heretofore  contracted 
onder  the  laws  or  tribal  customs  of  any  Indian 
Nation  now  located  in  the  Indian  Territory 
are  heieby  declared  valid,  abd  the  issue  of  sudi 
narriages  shall  be  deemed  legitimate  and  enti- 
tled to  an  inheritances  of  property  or  other 
riirhts.  the  same  as  in  the  case  of  the  issue  of 
other  foraw  of  lawful  marriage." 


The  obvious  purpose  and  etFeet  of  this  pro- 
vision was  to  validate  all  prior  marriages  of 
members  of  the  Five  Civilized  Tribes,  con- 
tracted in  good  faith,  according  to  either  the 
express  law  or  the  customs  of  the  tribe, 
which  for  want  of  formality  as  to  solemniza- 
tion, registration,  etc.,  might  otherwise  have 
been  deemed  invalid,  and  to  legitimize  and 
render  the  issue  of  such  marriages  capable 
of  taking  property  and  other  rights  by  in- 
heritance. 

[2]  In  this  and  other  Jurisdictions  where 
common-law  marriages  are  recognized  as 
valid,  the  doctrine  announced  In  1  Bishop  on 
Marriage,  Divorce,  and  Separation,  {  956, 
prevails,  viz: 

"It  beln^  for  the  highest  good  of  the  parties, 
for  the  children,  and  of  the  community  that  all 
intercourse  between  sexes  in  form  matrimo- 
nial should  be  such  in  fact,  the  law,  when  ad- 
ministered by  enlightened  judges,  seizes  upon 
all  j^robabilities  and  presses  into  its  sei'vice  all 
things  'else  which  can  help  it,  in  each  particular 
case,  to  sustain  the  marriage,  and  repel  the 
conclusion  of  unlawful  commerce." 

While  tbe  common  law  bad  not  been  put  in 
force  or  extended  In  its  operation  by  congres- 
sional enactment  so  as  to  affect  the  domestic 
relations  of  members  of  the  Five  Civilized 
Tribes  at  the  time  Josiah  Crickett  and  Chi- 
gona lived  together,  and  "it  is  common  knowl- 
edge of  which  the  court  should  take.  Judicial 
notice  that  th*e  domestic  relations  of  the  In- 
dians of  this  country  have  never  been  regu- 
lated by  the  common  law  of  England,  and 
that  that  law  is  not  adapted  to  tbe  habits, 
customs,  and  manners  of  Indians  (Davison 
T.  Gibson,  66  Fed.  443,  5  C.  C.  A.  643),  it 
would,  Indeed,  be  passing  strange  should 
courts  in  this  enlightened  age,  in  considering 
tbe  validity  of  marriage  contracts  made  con- 
formably to  Indian,  tribal  custom,  although 
not  in  strict  compliance  with  the  written  tri- 
bal law,  refuse  to  Indulge  that  presumption, 
generally  acc^ted  as  one  of  the  strongest 
known  to  the  law,  favoring  the  innocence, 
good  faith,  and  matrimonial  intention  of  the 
parties,  and  thus  destroy  Indian  marriages 
and  stigniatlzG  their  Issue  as  Illegitimate, 
while  recognizing  and  applying  such  presump- 
tion to  sustain  common-law  marriages  of 
whites,  founded  on  similar  relations.  Recog- 
nising, regardless  of  race,  that  the  good 
of  the  parties,  their  children,  and  society,  is 
the  question  of  paramount  importance  in  all 
such  cases,  this  cotfrt  has  applied  alike  the 
salutary  doctrine  announced  to  Bishop  on 
Marriage,  Divorce,  and  Separation,  supra,  to 
all  forms  of  marriage  in  fact  contracted. 

In  the  well-considered  case  of  Chaacey  y. 
Whlnnery  (not  yet  officially  reported)  147 
Pac.  1036,  where  in  the  validity  of  an  Indian 
custom  marriage  was  Involved,  it  was  said 
by  Mr.  Justice  Sharp,  speaking  for  the  coatt: 

"The  authorities,  with  very  general  accord, 
are  to  tbe  effect  that,  when  a  marriage  in  fact 
has  been  shown,  the  law  raises  a  presumption 
that  it  is  valid  casting  the  burden  on  bin: 
who  questions  it  to  establish  its  invalidity. 
This  is  one  of  die  strongest  presumptions  knows 
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to  tha  law.  •  •  •  Measared  Iv  tlie  nile  laid 
down,  plaintiff  fiuled  in  his  proof.  Every  in- 
tendment of  law  ia  in  favor  of  matrimony.  The 
law  ia  ao  positive  in  reqoiring  a  party  who  a»- 
aerta  the  iilcKality  of  a  niarriase  to  take  the 
burden  of  provios  it  that  such  requirement  ia 
enforced  even  though  it  involve  the  proving  a 
negative.  When  a  marriage  has  been  shown  in 
evidence,  whether  regular  or  irregnlar,  and 
whatever  the  form  of  the  proofs,  the  law  raises 
a  presumption  of  its  legality,  not  only  casting 
the  burden  of  proof  on  the  party  objecting,  but 
reguiring  him  tbioDgbont  and  in  every  particu- 
lar plainly  to  make  the  fact  appear,  againat 
the  constant  pressure  of  this  presumption,  that 
it  is  illegal  and  void." 

The  Judgment  should  be  reversed,  and  the 
cause  remauded,  with  directions  to  the  trial 
court  to  render  Judgment  In  conformity  to 
the  views  herein  expressed. 

PEB  CUBIAM.    Adopted  In  whole. 


USLE  rt  al.  v.  ANDEBSON.    (No.  4785.) 

(Supreme  Court  of  Oklahoma.    Jan.  24,  1916. 

Behearing   Denied   July   25,   1916.) 

(Byliahu*  by  tk»  Court.) 

1.  Kbouoknoe  «=3ll0  —  Plka^diho  —  Cok- 

PLAINT. 

Id  every  case  involving  actionable  negli- 
geoce,  there  are  of  necessity  three  constituent 
elements  to  its  existence:  First,  the  existence 
of  a  duty  on  the  part  of  the  person  complained 
against  to  protect  the  complamaot  from  the  in- 
jury of  which  be  complains ;  second,  the  failure 
of  the  defendant  to  perform  that  duty;  third,  in- 
Jury  to  the  plaintiff  resulting  from  such  failure 
of  the  defendant;  and  when  a  petition  affirm- 
atively shows  these  three  elements,  it  ia  good  as 
against  a  demurrer. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
C:ent.  Dig.  iS  177,  178;   Dec  Dig.  «S=»110.] 

2.  Tbial  ^=3139(1)— Taking  Ca£K  fbou  Jubt 
— Demubbeb  to  Evidence. 

Where  the  evidence  is  sufficient  to  reasona- 
bly tend  to  support  the  allegations  of  a  petition 
that  states  a  cause  of  action,  a  demurrer  to  such 
evidence  should  be  overruled. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  n  332,  333,  338-341;  Dec.  Dig.  <S==139(1).] 

S.  Neoliqence  ®=»2— Obdinabt  and  Reason- 
able Care. 

Whenever  the  circumstances  attending  a 
situation  are  such  that  an  ordinarily  prudent 
person  could  reasonably  apprehend  that,  as  the 
natural  and  probable  consequences  of  bis  act, 
another  i>er8on,  rightfully  there,  will  be  in  dan- 
ger uf  receiving  an  injury,  a  duty  to  exercise 
ordinary  care  to  prevent  such  injury  arises;  and, 
if  such  care  is  not  exercised  by  the  party  on 
whom  the  duty  rests  and  injury  to  another  per- 
son results  therefrom,  liability  on  the  part  of  the 
negligent  party  to  the  person  injurea  will  gen- 
erally exist,  in  the  absence  of  any  other  con- 
trolling element  or  fact,  and  this,  too,  without 
regard  to  the  legal  relationship  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  SS  3,  4 ;  Dec.  Dig.  <8=>2.] 

4.  Neolioxnce  «=s>66  —  School  Buildiho  — 
Indepenuent  Oontbactob. 

Where  the  defendants  had  a  contract  with 
a  school  board  to  erect  a  school  building  com- 
plete save  a  heating  and  ventilating  system,  and 
the  company  for  whom  the  plaintiff  was  working 
had  a  contract  with  the  said  school  board  for  in- 
atalling  the  said  heating  and  ventilating  system, 
and  the  defendants  and  the  company  for  whom 
the  plaintiff  was  working  were  each  at  the  same 


time  carrying  ont  ttdr  remective  oootzaets  with 
the  school  board,  and  the  defendanta.  under  and 
by  virtue  of  the  terms  of  their  contract,  were  to 
furnish  and  inataU  joists  in  the  attic  of  said 
achool  building,  upon  which  a  tank  that  was  to 
be  a  iMit  of  the  beatinc  and  ventilaling  system 
was  to  be  placed  by  the  plaintiS,  and  the  defend- 
anta knew  that  tms  was  one  of  the  purposes  for 
which  the  said  joists  were  to  he  used,  and  after 
the  defendants  had  selected  and  installed  the 
said  joista  in  said  attic,  but  before  said  defend- 
ants had  fully  completed  tbeir  contract  with 
said  school  board  and  turned  the  building  over 
to  tlie  achool  board,  the  jriaintiff.  in  installing 
the  said  tank,  went  up(»  said  joists,  and  one  of 
the  joists  biok&  and  as  a  result  thereof  the 
plaintiff  fell  and  waa  injured,  held,  that  if  the 
defendants  knew,  or  by  Uie  exercise  of  ordinary 
care  could  have  known,  thet  the  plaintiff  might 
be  reasonably  expected  to  go  upon  the  joists  In 
installing  the  tank,  the  defendant  owed  the 
plaintiff  the  duty  to  exercise  ordinary  care  in 
the  selection  of  said  joists,  although  the  relation 
of  master  and  servant  did  not  exist. 

[Ed.  Note.— B'or  other  cases,  see  Negligence, 
Cent.  Dig.  S  68;  Dec.  Dig.  «=>55.] 

5.  SUNDAT      «=>26(1)  —  IMJUKIKS      Bxceived 

Whilb  Violating  Sundat  Law. 

The  fact  that  tiie  plaintiff  was  injured  on 
Sunday,  while  at  work  in  violation  of  the  Sun- 
day law  of  the  state  of  Oklahoma,  is  not  a  bar 
to  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  {{  59,  63 ;    Dec.  Dig.  «8=26(1).] 

6.  JvDOKKNT  «=>670(11)— Conclusiveness  — 

—  FlNALITT  —  ObDEB  SUBTAININe  DeKUB- 


When  a  demurrer  to  the  i^aintiff's  petition 
is  sustained  and  the  court,  by  its  order  duly  en- 
tered upon  the  record,  allows  the  plaintiff  a  cer- 
tain time  in  which  to  make  his  election  as  to 
whether  or  not  he  will  stand  upon  the  sufficiency 
of  his  petition,  and  the  plaintiff,  before  the  ex- 
piration of  the  time  in  which  he  is  required  to 
make  such  election,  files  a  motion  to  dismiss  the 
cause  without  prejudice,  and  the  court  sustains 
the  motion  and  makes  an  order  dismissing  the 
cause  without  prejudice,  the  order  sustaining  the 
demurrer  is  not  such  a  final  adjudication  as  will 
defeat  another  action  between  the  same  parties 
in  another  court  on  the  same  facts  aa  set  out 
in  the  petition  to  which  the  demurrer  was  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1039;   Dec  Dig.  *=>570(11).] 

7.  Release  *=»7,  37— Covenant  Not  to  Sxtk. 

An  instrument,  executed  to  a  joint  tort- 
feasor in  the  following  language:  "I  do  agree 
and  covenant  that  I  shall  never  institute  or 
prosecute  any  suit  on  account  of  my  said  inju- 
ries against  said  •••!,•••  and 
•  •  •  K,  or  either  of  them,"  etc. — is  merely 
a  covenant  not  to  sue,  and  not  a  release,  and 
will  not  operate  to  discharge  another  Joint  tort- 
feasor from  liability. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  K  7,  63,  71 ;   Dec  Dig.  «=»7,  37.] 

8.  Damages  ^=>216©  —  Instbuctions  —  Pkb- 

BONAL    INJXTBIES— FttTTTBE    PaIN    AND    LoSS 

or  Futube  Waoks. 
Instruction  as  to  measure  of  damages  opheld 
on  authority  of  Midland  Valley  Railroad  Co.  v. 
Hi^iard,  148  Pac  1001,  and  authorities  there- 
in cited. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  I  :»2;   Deo.  Dig.  <8=>216(7).} 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  Superior  <3onrt,  Oklahoma  Coun- 
ty; Edward  Dewea  Oldfleld,  Jadge. 

Action  by  K  N.  Anderson  against  "EL  M. 
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U.<Ie  and  C  M.  DnnnlDC  ddng  bnsliMM  m 
E.  M.  Uale  &  Co^  to  recover  damages  for 
personal  Injury.  Judgment  tor  plaiati[ff, 
and  defendants  bring  error.    Affirmed. 

Everest  &  Campbell,  of  Oklahoma  City, 
tor  plalnUffs  In  error.  Ames,  Chambers, 
Lowe  A  Richardson,  of  Oklahoma  City,  and 
Hogaett  A  Boyle,  of  Kansas  City,  Mo.,  for  de- 
fendant In  error. 

BROWN,  0.  The  plaintiffs  In  error  will 
be  hereinafter  called  the  defendants,  and  the 
defendant  In  error  will  be  hereinafter  called 
the  plaintiff,  In  accord  with  th^  respective 
titles  in  the  trial  conrt 

The  school  district  at  Monntaln  View,  Okl., 
on  the  14th  day  of  July,  1909,  entered  into 
tno  contracts,  one  for  the  construction  of  a 
school  hnlldlng  and  one  for  the  Installation 
of  a  heating  and  ventilaUug  system  in  said 
building.  The  defendants  had  the  contract 
for  the  construction  of  said  building,  and 
were  to  famish  all  material  and  do  all  the 
work  necessary  to  a  complete  structure.  In 
accordance  with  certain  plans  and  speclflca- 
,  tioDS,  save  the  Installation  of  the  said  heat- 
i  Ing  and  ventilating  system.  Lewis  &  Kitch- 
i  ens  had  the  contract  to  Install  the  heating 
and  ventilating  system,  in  accordance  with 
certain  plans  and  specifications.  It  was  re- 
quired by  the  plans  and  specifications  for 
the  building  that  a  certain  tank,  which  was 
a  part  of  the  heating  and  ventilating  system 
to  be  installed  by  the  said  Lewis  A  Kitchens, 
was  to  be  supported  by  the  Joists  in  the  attic 
of  the  said  building,  and  these  Joists  were  to 
be  furnished  and  placed  In  said  building  by 
the  defendants,  and  the  defendants  knew 
that  the  same  were  to  be  used  as  a  support 
for  said  tank.  The  Joists  were  made  of 
pine  lumber,  size  2x6  and  12  or  14  feet  in 
length,  and  were  placed  16  inches  apart  from 
center  to  center,  and  extended  north  and  south 
from  one  wall  to  another.  Said  Joists  were 
of  size  and  length,  and  placed  the  distance 
apart,  as  called  for  by  the  plans  and  specifi- 
catlcms.  The  plaintiff  was  superintendent  for 
Lewis  &  Kitchens,  and  had  charge  of  install- 
ing the  beating  and  ventilating  system.  Aft- 
er the  defendants  had  finished  their  work 
in  the  attic  where  this  tank  was  to  be  placed, 
but  before  they  had  fully  completed  the 
bonding  and  delivered  it  to  the  owner,  the 
lOalntUF  went  into  the  attic  to  place  the  tank, 
and,  whUe  placing  the  tank  upon  said  Joists, 
one  of  the  Joists  broke,  and  the  plaintiff  fell 
some  12  or  15  feet  and  was  considerably 
Injured.  The  evidence  tended  to  show  that 
said  joist  broke  by  reas(m  of  being  wlnd- 
diaken  or  worm-eaten.  Plaintiff  brought 
this  action  against  the  defendants  to  recover 
damages  for  the  ];>ersonaI  injuries  received 
by  the  fall,  basing  his  petition  upon  the 
above  f^cts,  with  the  allegation  as  to  neg- 
ligence as  follows: 

■*  •  •  •  Defendants  wer«  careless  and  negli- 
tent  in  patting  in  place  and  maintaining  said 


weak,  rotten,  and  defective  joist,  when  they 
knew,  or  by  the  exerdse  of  ordinary  care  could 
have  known,  of  its  condition ;  and  when  tbey 
knew  the  purpose  said  joist  was  intended  to 
serve;  and  when  they  knew  it  would  bis  neces- 
sary for  this  plaintiff  and  other  workmen,  while 
in  and  about  their  work,  to  walk  over  and  upon 
and  stand  upon  this  and  other  joists ;  and  when 
tbey  knew  that  plaintiff  and  other  workmen  in- 
tended to  work  upon  and  about  said  joists ;  and 
when  they  knew,  or  by  the  exercise  of  reason- 
able care  could  have  knovrn  that  said  Joist  was 
Uable  to  break  and  injure  this  plaintiff  or  other 
workmen." 

The  plaintiff  recovered  judgment  against 
the  defendants  for  $8,000.  Defendants  filed 
a  motion  for  a  new  trial,  and  same  was  over- 
ruled and  exceptions  allowed,  and  the  case  is 
brought  here  to  have  the  action  of  the  trial 
court  reviewed.  We  deem  it  unnecessary,  at 
this  time,  to  make  a  fuller  statement  of 
facts,  as  same  will  more  folly  appear,  where 
they  are  necessary  to  be  stated,  in  the  dis- 
cussion of  the  various  assignments  of  error 
to  be  considered  by  the  court 

[1]  The  first  point  urged  by  the  defendants 
calls  for  a  determination  of  the  trial  court's 
action  in  overruling  a  demurrer  to  th^  peti- 
tion, a  demurrer  to  the  evidence,  and  refus- 
ing to  direct  a  verdict  In  favor  of  the  de- 
fendants. 

The  defendants  claim  that  they  owed  the 
plaintiff  no  duty  at  the  time  he  was  injured, 
and  that  therefore  there  can  be  no  liability. 
It  is  a  familiar  proposition  that  In  every  case 
Involving  actionable  negligence,  there  are, 
of  necessity,  three  constituent  elements,  to  its 
existence:  First,  the  existence  of  a  duty  on 
the  part  of  the  i>er8on  complained  against 
to  protect  the  complainant  from  the  Injury 
of  which  he  complains;  second,  the  failure 
of  the  defendant  to  perform  that  duty ;  third, 
Injury  to  the  plaintiff  resulting  from  such 
failure  of  the  defendant.  And  It  Is  only  when 
these  elements  are  brought  together  unitedly 
that  actionable  negligence  is  constituted. 
The  absence  of  an  affirmative  showing  of 
any  one  of  these  essential  elements  renders 
the  petition  bad,  or  the  evidence  Inaufliclent. 
Lochrlng  v.  Westlake  Const  Co.,  118  Mo. 
App.  163,  94  8.  W.  747 ;  Faurot  t.  Oklahoma 
Wholesale  Oro.  Co.,  21  OkL  104,  95  Pac.  463, 
17  i:*  R.  A.  (N.  S.)  136;  Farls  v.  Hoberg, 
184  Ind.  269,  S3  N.  B.  1028,  89  Am.  St  Rep. 
261;  Texas  Co.  v.  CoUlns,  42  Okl.  374,  141 
Paa  783;  C,  R.  I.  &  P.  Ry.  Co.  v.  Mclntlre, 
29  OkL  797,  119  Pac.  1008;  St  L.  &  S.  V.  R. 
Co.  V.  Lee,  87  OkL  545,  132  Pac.  1072,  46  U 
R.  A.  (N.  S.)  357. 

[2]  With  these  principles  in  mind  we  shall 
examine  the  facts  of  the  case.  The  plaintiff 
was  not  in  the  employ  of  the  defendants; 
there  was  no  privity  of  contract  existing. 
Therefore  the  relation  of  master  and  servant 
did  not  obtain.  But  the  defendants  had  a 
contract  with  the  school  board  to  erect  a 
building  complete  save  the  heating  and  venti- 
lating system;  the  company  for  whom  the 
plaintiff  was  working  had  the  contract  wlih 
the  school  board  for  installing  the  heating 
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and  Tentllating  system.  Both  contractors 
were  carrying  out  the  terms  of  their  con- 
tracts at  the  same  time;  the  defendants 
were  doing  the  general  construction  work, 
and  the  plaintiff,  for  his  company,  was  In- 
stalling the  heating  and  ventilating  system. 
The  defendants,  by  the  terms  of  their  con- 
tract, were  to  furnish  and  place  the  Joists  in 
the  attic,  upon  which  the  plaintiff's  com- 
pany was  to  place  the  tank.  It  was  not  only 
necessary  that  the  Joists  be  furnished  and 
installed  in  order  that  the  defendants  might 
complete  the  building,  but  it  was  also  neces- 
sary that  they  be  furnished  and  installed  in 
order  that  the  tank  of  the  heating  and  venti- 
lating system  be  supported,  and  the  defend- 
ants knew  that  this  was  one  of  the  purposes 
for  which  the  Joists  were  to  be  used.  Now 
did  they  owe  the  plaintiff  any  duty  in  the 
selection  of  the  Joists?  In  the  case  of  Del- 
vln  V.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311, 
the  defendant,  who  was  a  scaffold  builder, 
was  employed  by  a  painter  to  construct  a 
scaffold,  and  he  defectively  constructed  it, 
and  it  gave  way  and  killed  a  person  who 
was  in  the  employ  of  the  painter,  and  the 
Supreme  Court  of  New  York  held  the  de- 
fendant liable.  In  the  case  of  Loehring  v. 
Westlake  Ck>n8t  Co.,  supra,  the  court  had 
under  consideration  a  proposition  that  in- 
volved the  same  principle  that  we  have  in  the 
instant  case,  and  the  court  in  the  course  of 
the  opinion  said: 

«  •  *  *  jt  ig  no^  ^g]2  gettled,  in  the  law  of 
oegligence  applicable  to  cases  of  this  nature. 
that  there  are  duties  owinB.  the  violation  of 
which  will  constitute  actionnble  neglicenee,  in 
instances  other  than  those  arisinR  out  of  priv- 
ity of  contract,  and  many  such  arising  outside 
of  the  relation  of  master  and  servant,  etc.  Tha 
principle  finds  application  in  that  class  of  cas- 
es where  the  injured  party  is  rightfully  on  the 
premises,  and  is  injured  by  the  negUgence  of 
another  under  such  circumstances  as  could  rea- 
sonably have  been  foreseen,  been  contemplated, 
and  the  probable  injury  averted  by  ordinary  care 
on  the  part  of  the  person  whose  act  caused  the 
injury." 

The  Supreme  Court  of  niinols,  in  the  case 
of  Flanagan  v.  Wills  Bros.  Co.,  237  111.  82, 
86  N.  E.  609,  127  Am.  St  Rep.  315,  announc- 
ed the  following  doctrine: 

"One  engaged  in  the  construction  of  a  build- 
ing certainly  owes  to  another  engaged  in  the 
same  work  and  exercising  due  care  for  his  own 
safety  the  duty  of  exercising  care  to  do  his  work 
in  such  a  way  as  not  to  negligently  injure  the 
other." 

See,  also,  Heaven  v.  Pender,  11  Q.  B.  D. 
503-509;  Cameron  v.  Vandergrlff,  53  Ark. 
381,  13  S.  W.  1002;  Young  v.  Waters-Pierce 
Oil  Co.,  186  Mo.  634,  84  S.  W.  929;  Appel  v. 
Eaton  &  Prince  Co.,  97  Mo.  App.  428,  71  S, 
W.  741 ;  Bill  v.  New  York  Expanded  Metal 
Co.,  60  App.  Dlv.  470,  69  N.  Y.  Supp.  9?9; 
Kitchen  v.  Riter-Conley  Mfg.  Co.,  207  Pa. 
558,  56  Aa  1083 ;  Thompson  on  Neg.  vol.  1, 
(  688. 

[3, 4]  Thus  it  will  be  seen  that  the  rule  de- 
dudble  from  the  authorities,  supra,  is  that, 
whenever  the  circumstances   attending  the 


situation  are  such  that  an  ordinarily  prudent 
person  could  reasonably  apprdtend  Oiat,  as 
th%natural  and  probable  consequences  of  his 
act,  anothen  person,  rightfully  there,  will  be 
in  danger  of  receiving  an  injury,  a  duty  to 
exercise  ordinary  care  to  prevent  such  injury 
arises,  and  if  such  care  is  not  exercised  by 
the  party  on  whom  the  duty  rests  and  injury 
to  another  person  results  therefrom,  liability 
on  the  part  of  the  negligent  party  to  the  per- 
son injured  will  generally  exist,  in  the  absence 
of  any  other  controlling  element  or  fact,  and 
this,  too,  without  regard  to  the  legal  relation- 
ship of  the  parties,  Uence  the  defendants,  who 
knew  that  the  Joists  were  to  be  used  to  sup- 
port the  tank  of  the  heating  and  ventilating 
system,  and  whose  duty  it  was  to  select  and 
install  the  same.  If  they  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  that 
the  plaintiff  might  reasonably  be  expected  to 
go  upon  the  Joists  in  installing  the  tank, 
owed  the  plaintiff  the  duty  to  exercise  ordi- 
nary care  In  the  selection  of  said  Joists,  al- 
though the  relation  of  master  and  servant 
did  not  exist. 

[5]  The  plaintiff  was  injured  on  Sunday, 
and  the  court  permitted  the  plaintiff  to  tes- 
tify, over  the  objection  of  the  defendants,  to 
a  conversation  that  he  had  with  the  defend- 
ants' foreman,  to  the  effect  that  the  foreman 
told  him  to  go  ahead  and  work  on  Sunday, 
and  that  he,  the  foreman,  carried  the  key, 
etc.  The  fact  that  the  plaintiff  was  work- 
ing on  Sunday,  probably  in  violation  of  the 
Sunday  laws  of  the  state,  was  immaterial, 
and  of  course  any  evidence  that  was  intro- 
duced merely  to  show  the  fact  that  the  plain- 
tiff was  worljlng  on  Sunday,  or  that  he  was 
advised  to  work  on  Sunday  by  the  foreman, 
was  immaterial,  for  if  the  Injury  occurred  by 
reason  of  the  defendants'  failure  to  use  onli- 
nary  care  to  see  that. the  Joists  were  reason- 
ably suitable  for  the  purpose  intended,  the 
injury  was  as  liable  to  occur  on  Monday,  or 
any  other  secular  day,  as  it  was  on  Sunday. 
City  of  Kansas  City  v.  Orr,  (52  Kan.  61,  01 
Pac.  397,  50  L.  R.  A.  783,  and  cases  therein 
cited.  However,  the  evidence  complained  of 
was  admissible  as  tending  to  show  that  the 
defendants,  who  were  the  general  contractors 
on  the  building,  had  not  yet  fully  completed 
the  same  and  turned  it  over  to  the  owners 
thereof. 

[I]  The  plaintiff  first  brought  this  action 
in  the  district  court  of  Oklahoma  county, 
and  a  demurrer  was  sustained  to  the  peti- 
tion; the  order  sustaining  the  demurrer  toe- 
ing as  follows: 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  said  demurrer  and  the  same 
is  hereby  sustained,  to  which  the  plaintiff  in 
open  court  duly  excepted  and  still  excepts. 
Thereupon,  upon  request  of  the  plaintiff,  said 

Elnintilx  is  allowed  10  days  in  which  to  make 
is  election  whether  or  not  he  will  stand  upon 
the  sufficiency  of  his  amended  petition." 

Within  4  days  after  the  demurrer  was  sus- 
tained the  plaintiff  filed  a  motion  to  dismiss 
the  cause  without  prejudice,  and  the  court 
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Btistalned  the  motton  and  made  an  order  ac- 
cordingly. The  defendants  urge  that  the 
conrt  was  without  aatborlty  to  dismiss  the 
cause  wltboat  prejudice,  and  that  the  order 
sustaining  the  demurrer  waa  a  fiual  adjudi- 
cation ot  the  righta  of  the  parties,  and  that 
the  trial  court  erred  in  not  permitting  de- 
fendanta  to  introduce  in  evidence  the  pro- 
ceeding in  the  said  district  court  to  eetal>- 
llsh  their  plea  of  res  adjudlcata.  The  statr 
ntes  of  Oklahoma  provide  that  the  plalntUC 
may  dismiss  the  cause  without  prejudice  to 
future  action — 

"before  the  final  submission  of  the  case  to  the 
JDiy,  or  to  the  court  when  the  trial  is  by  the 
court."     Section  612R,  Rev.  Laws  Okl.  1910. 

The  Oklahoma  statute  touching  this  mat- 
ter is  identical  with  the  Kansas  statute.  In 
the  case  of  Ashmead  t.  Ashmead,  23  Kan. 
star  page  263,  the  Supreme  <3ourt  of  Kansas, 
in  discussing  the  rights  of  the  plalntlfT  under 
the  above  statute,  said: 

"It  will  be  conceded  that,  after  the  final  sub- 
mission of  the  case,  the  plaintiir  bad  no  riebt 
to  a  diamisaai  without  prejudice.  Up  to  tbat 
time  she  bad  such  ri^ht,  and  could  exercise  it 
of  her  own  option,  without  the  consent  of  the 
defendant  or  the  permission  of  the  court.  At 
tbat  time  her  rights  in  that  respect  ceased.  But 
has  not  the  court  tilte  power  in  its  discretion  to 
permit  a  plaintiff,  even  after  the  final  submis- 
sion, to  recall  that  submission,  and  dismiss  with- 
out preiodiee?  It  would  be  both  strange  and 
banb  if  such  power  did  not  eztst." 

In  the  case  of  Mason  t.  Ryus,  26  Kan.  4M, 
the  court  said: 

"After  a  demurrer  to  plaintiff's  evidence  has 
been  sustained,  and  before  any  Judgment  Is  in 
fact  entered,  the  right  ot  the  plaintiff  to 
dismiss  his  action  without  prejudice  ceases: 
•  •  •  but  the  conrt  has  a  discretion  to  per- 
mit Mm  to  so  dismiss.  *  *  •  Xbt  statutory 
right  of  the  plaintiff  to  dismiss  without  preju- 
dice may  have  ceased,  but  the  discretionary 
power  and  control  of  the  court  over  proceedings 
before  it  is  not  ended." 

In  Schafer  v.  Weaver,  20  Kan.  296,  the 
conrt  said: 

"Where  a  demurrer  to  evidence  is  submitted 
to  the  court,  the  submission  is  only  conditionnl- 
Ij  final.  It  is  final  upon  the  eonditian  that  the 
court  shall  sustain  the  demurrer,  *  *  *  or 
if  the  court  in  its  discretion  shall  reopen  the 
case  for  the  admission  of  evidence,  or  fbr  the 
dismissal  o^  the  action  without  prejudice,  then 
the  submission  is  not  final,  or 'at  le<ut  th«  ac- 
tion of  the  court  thereon  U  not  final."  (Italics 
are  ours.) 

In  the  instant  case,  the  district  court  of 
Oklahoma  county,  at  tAe  time  it  made  the 
order  sustaining  the  demurrer  to  the  peti- 
tion, did  not  take  final  action  in  the  case.  It 
did  not  require  the  plaintiff  at  that  time  to 
elect  as  to  whether  or  not  he  would  stand 
upon  the  demurrer,  and  make  the  proper  or- 
i  ders  touching  such  election  and  finally  dls- 
I  posing  of  this  phase  ot  the  case;  but  it  left 
the  matter  open  for  a  period  of  10  days,  thus 
necessarily  implying  that  in  the  future  the 
court  would  make  other  orders  touching  this 
phase  of  the  case  and  finally  disposing  of 
same;  and,  before  the  court  finally  disposed 
of  It,  the  plaintiff  obtained  leave  of  the  court 
to  diimliw  til*  cause  without  prejudioa    We 


think  that  under  the  holdtdgs  of  the  Kansas 
court,  supra.  It  waa  at  least  In  the  discretion 
of  the' court  to  allow  this  action  to  be  taken. 
Having  given  aoch  permission,  the  ruling, 
imtll  reversed,  la  conduaive  in  any  collateral 
Inquiry,  and  It  must  be  held  in  such  subse- 
quent inquiry  that  there  liad  been  no  final 
adjudication;  nothing  which  prevents  a  fur- 
ther Inquiry  as  to  the  rights  of  the  parties 
growing  out  of  the  alleged  facts.  Mason  v. 
Byua,  supra. 

[7]  After  the  injury  plaintiff  executed  an 
instrument  to  Lewis  k  Kitchens,  his  employ- 
ers, stating  tliat  for  a  certatn  consideration, 
naming  It: 

"I  do  agree  and  covenant  that  I  shall  never 
institute  or  proseente  any  suit  on  account  of 
my  said  Injuries  against  said  *  *  *  L  and 
•    ♦    •    K,  or  either  of  them,"  etc. 

— and  the  defendants  complain  at  the  action 
of  the  trial  court  In  refusing  to  permit  the 
said  instrument  to  be  introduced  in  evidence 
in  support  of  their  answer  setting  up  a  r»i 
lease;  the  defendants  claiming  that  the  In- 
strument executed  to  I/ewls  &  Kitchens  was 
a  release,  and  that  therefore,  under  the  doc- 
trine that  the  release  ot  one  joint  tort-feasor 
operates  aa  a  release  of  all,  the  said  instru- 
ment was  oompetoit  evidence  to  support 
their  said  answec  We  see  no  error  In  this 
regard.  The  contention  as  to  the  instrument 
being  a  release  la  not  tenable;  there  is  no 
room  whaterer  to  doubt  the  meaning  of  the 
instrument;  the  Intentions  of  the  parties 
were  clearly  expressed  therein.  Under  the 
light  of  all  the  authorities.  It  ia  a  covenant 
not  to  sue  Lewis  &  Kitdiens;  therefore  It  la 
not  such  an  Instrument  as  could  operate  to 
discharge  the  defendants  from  liability, 
though  Lewis  &  Ekltchens  be  Joint  tort-fea- 
sors with  the  defendants  In  the  Infiiction  of 
the  Injury  upon  the  plaintiff.  84  Gyc.  1064, 
and  cases  cited.  Hawkins  t.  Railroad,  182 
Mo.  App.  323,  170  8.  W.  459;  McDonald  ▼. 
Grocery  Co.,  184  Mo.  App.  432,  171  S.  W. 
C50;  24  Am.  &  Bng.  Ji2nc  of  L.  293 ;  Matthey 
V.  Gaily,  4  Cal.  62,  60  Am.  Dec.  595 ;  Miller 
V.  Beck,  108  Iowa,  576,  79  N.  W.  344;  Ellis 
V.  Esson,  50  Wis.  138,  6  N.  W.  518,  36  Am. 
Rep.  830;  Chicago  r.  Smith,  95  111.  App.  335; 
Bell  T.  Perry,  43  Iowa,  368 ;  Arnett  v.  Mo.  Pac. 
By.  Ca,  64  Mo.  App.  368;  Snow  v.  Chandler, 
10  X.  H.  92,  34  Am.  Dec.  140;  Spencer  v. 
WUUams,  2  Vt  209,  19  Am.  Dec.  7U;  Duck 
v.  Maben,  2  Q.  B.  (1892)  611;  Texarkana 
Teleph.  Ca  t.  Pemberton,  86  Ark.  329,  111 
S.  W.  257. 

[I]  The  defendants  insist  that  that  part  of 
instruction  No.  16,  defining  measure  of  dam- 
ages, which  allows  a  recovery  for  loss  of  fu- 
ture wages  and  for  future  pain  and  suffering, 
is  erroneous,  in  ttmt  it  does  not  require  the 
jury  to  find  from  the  evidence  that  such  dam- 
ages are  "certain  to  result."  We  see  no  error 
in  the  instruction  as  given,  and  in  support 
of  thU  view  we  refer  to  the  case  of  Midland 
Valley  R.  B.  Co.  v.  Hllllard,  148  Pac.  1001, 
where  this  court  upheld  aa  inatructii^n  not 
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nearly  ao  ftiToraUe  to  tbe  defendant  as  the 
Instruction  in  the  Instant  case.  The  other 
Instructions  complained  of,  we  bellev^,  fiedi^ 
ly  state  the  law  applicable  to  this  case. 

From  a  careful  consideration  of  the  whole 
case  we  are  convinced  that  no  error  of  suf- 
ficient magnitude  to  warrant  a  reversal  was 
committed,  and  that  therefore  tbe  Judgment 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


CITY  or  CHICKASHA  et  al.  t.  O'BRIEN 
et  aL    (No.  6872.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  191fi. 
On  Rehearing,  June  18,  1916.) 

(Syllabut  iy  the  Court.) 

1.  Tbiai,  «=>370(2)— Right  to  Tbial  bt  Juby 
— Equftable  Causes. 

In  cases  of  purely  equitable  cognizance,  the 
court  may,  of  its  own  motion,  call  In  a  jury  or, 
upon  request  of  one  of  the  parties,  consent  to 
one  for  tbe  purpose  of  advising  him  upon  ques- 
tions of  fact,  and  may  submit  to  it  any  issue 
or  issues  be  desires. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  881 ;    Dec.  Dig.  «»=»870(2).] 

2.  Trial  «=»374(2)  —  Tbiai,  bt  Coobt— Sub- 
lussioR  OF  Issues  to  Juby— Effect. 

When  a  jury  trial  is  not  a  matter  of  right, 
and  the  court  submits  to  the  jnry  special  ques- 
tions of  fact,  the  answers  returned  thereto  are 
merely  advisory,  and  the  court  may  decide  for 
itself  all  questions  of  fact  and  the  law  of  the 
case,  DOtwithatanding  the  findings  of  the  jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  884 ;   Dec.  Dig.  «=>374(2).] 

8.  Appbai.  Ann  Ebbob  4=91065  —  Tbiai.  bt 

COUBT— Ihstbuotioks. 
In  equitable  actions  when  findings  of  fact 
are  mnde  by  the  court,  the  instructions  to  the 
jury  are  wbolly  immaterial,  and  error  cannot 
be  predicated  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4219;  Dec.  Dig.  «=>10ti&.l 

4.   MUNICIPAI.  COBPOBATIOIfS  ^S>618(6)— PUB- 

13.0  iKPBovsuENTa— AssEssiCKNTB— BoNns. 
Under  section  644,  Rev.  Laws  1910,  an  ac- 
tion to  enjoin  assessments  levied  to  pay  certain 
bonds  issued  under  the  paving  act,  and  to  can- 
cel said  bonds  on  the  ground  that  the  work 
was  not  performed  according  to  contract,  owing 
to  fraud  upon  the  part  of  the  contractor  and 
city  officials,  where  the  city  acquired  jurisdic- 
tion by  proper  proceedings,  to  make  the  improve- 
ments, cannot  be  maintained  after  the  expira- 
tion of  60  days  from  the  passage  of  the  ordi- 
nance making  the  final  assessment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Sl  1190,  1202;  Dec. 
Dig.  <S=»513(5).] 

On  Rehearing. 

6.  CoNSTtrCTioNAi.  Law  «=3l71,  806  —  Mu- 

MICIPAI.    COBPOKATIONB     «=3407(1)— ASSESS- 
MENTS —  Oblioaxion    of    Contbact — Dub 
Pbocess  of  Law. 
Section  644,  Revised  Laws  of  1910,  is  not 
unconstitutional,  and  does  not  impair  the  obli- 
gations of  contracts  nor  deprive  persons  of  their 
property  without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |S  506,  925 ;  Dec  Dig.  «=> 
171,  308:  Municipal  Corporations,  Cent  Dig. 
i  10O3 ;    Dec.  Dig.  <&=>407(1).] 


Error  from  District  Oonrt,  Orady  County; 
J.  T.  Johnson,  Judge. 

Action  by  Dennla  O'Brien  and  others 
against  tbe  Ciity  of  Chlckasba  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed  and  suit  dismissed. 

Harry  Hammerly,  C!ity.  Atty.,  of  Obick- 
asha,  and  M.  D.  Llbby,  of  El  Reno,  for  plain- 
tiffs In  error.  Stuart,  Cmce  &  Cmce,  of  Ok- 
lahoma City,  and  Pond,  Melton  &  Melton,  of 
Cblckasba,  for  defendants  In  error. 

HARD7,  J.  'Defendants  in  error  brought 
snlt  in  tbe  district  court  of  Qrady  county  to 
cancel  certain  improvement  bonds,  and  as- 
sessments levied  to  pay  the  same,  and  to  en- 
join the  collection  of  said  assessments,  and 
for  other  equitable  relief.  Issues  were 
joined,  and  at  the  trial,  upon  the  request  of 
the  plaintiffs,  a  Jury  was  impaneled,  and  tbe 
court  submitted  17  special  interrogatories  to 
tbe  jury,  and  gave  them  certain  Instructions, 
and  the  jury  returned  answers  to  said  In- 
terrogatories, and  thereafter,  upon  considera- 
tion of  the  evidence,  the  interrogatories,  and 
answers  by  the  jury,  the  court  made  inde- 
pendent special  findings  of  fact,  and  adopted 
and  Incorjiorated  into  said  findings  the  ver- 
dict of  the  jury,  and  thereupon  rendered 
judgment  declaring  tbe  contract  under  whicb 
the  improvements  were  made  to  be  void,  and 
enjoined  tbe  collection  of  tbe  assessments 
that  had  been  levied  to  pay  the  bonds  which 
bad  been  issued.  PlaintlfCs  in  error  complain 
of  tbe  action  of  tbe  court  In  impaneling  the 
jury,  and  in  submitting  such  Interrogatories, 
and  also  complain  of  tbe  instructions  given. 

[1]  This  being  an  equity  case,  the  court 
was  authorized!  upon  Its  own  motion  to  call 
In  a  jury,  or  consent  to  one  upon  the  request 
of  either  party,  and  submit  to  it  any  issue  or 
issues  of  fact  which  be  desired  for  tbe  pur- 
pose of  being  advised  by  the  jury  upon  such 
questions  of  fact  so  submitted.  Barnes  t. 
Lynch,  9  OkL  191,  69  Pac.  995;  McCoy  v.  Mc- 
Coy, 80  Okl.  879,  121  Pac  176,  Ann.  Cas. 
1913C,  146;  Watson  v.  Borah  et  al.,  37  Okl. 
357,  132  Pac.  847;  Oklahoma  Trust  Co.  v. 
Stein  et  al.,  39  Okl.  766,  136  Pac.  746. 

[2]  The  answers  of  tbe  jnry  to  the  interrog- 
atories are  advisory  merely,  and  the  court 
may  adopt  or  reject  them,  as  it  sees  fit,  for 
in  such  case  it  Is  the  duty  of  the  court  to 
consider  aU  tbe  record  and  weigh  the  evi- 
dence, and  then  determine  whether  tbe  find- 
ings of  the  jury  would  be  adopted  as  tbe 
findings  of  the  court  Tobln  v.  O'Brleter,  10 
OkL  600,  85  Pac.  1121;  Wah-tah-noh-zhe  et 
al.  V.  Moore,  36  OkL  631,  129  Pac.  877;  Okl. 
Trust  Co.  V.  Stein,  snpra. 

[3]  Error  cannot  be  predicated  upon  tbe 
charge  of  the  court  to  the  jury  in  such  case, 
because,  notwithstanding  the  instructions 
may  be  erroneous,  it  was  tbe  duty  of  the 
court  to  review  tbe  record  and  make  bis  own 
findings,  and,  where  it  appears  that  tbe  court 


4=»Por  other  euei  aaa  same  topic  and  KBT-NTJUBBR  In  all  Kejr-Niunbered  DlgeaU  and  IndezM 


Digitized  by 


Google 


MX) 


CITY  OF  0HI0KA8HA  V  O'BRIEN 


288 


bas  dlscIuLTged  tUs  dnt7.  tlie  case  wtll  not 
be  rereTsed  (or  error  In  the  Instmctlons  giv- 
en to  the  JQiy.  Apache  State  Bank  v.  Dan- 
iels, 32  OkL  121,  121  Pac.  237,  40  L.  R.  A. 
(N.  S.)  901,  Ann.  Cas.  1914A,  620;  Wah-tah- 
Doh-zbe  et  al.  t.  Hoore,  supra;  Watson  t. 
Borah  et  al.,  snpra.  And  though  It  be  that 
the  interrogatories  submit  mixed  questions 
of  law  and  ^ct  to  the  Jury,  still  this  could 
not  prejudice  the  parties  where  the  court,  up- 
on a  review  of  the  record,  either  adopts  the 
findings  of  the  ]ui7  as  bis  own  or  rejects  the 
verdict  and  makes  other  findings. 

[4]  It  Is  urged  by  plaintiffs  in  error  that 
this  action  la  barred  by  section  644,  Bev. 
Laws  1910,  while  defendants  in  error  insist 
that  the  limitation  applicable  hereto  Is  found 
in  the  third  subdivision  of  section  4667,  Id. 
Section  614  is  aa  follows: 

"No  snit  shall  be  sustained  to  set  aside  any 
Boch  assessment,  or  to  enjoin  the  mayor  ana 
council  from  ma^ng  any  such  improvement,  or 
levying  or  collecting  any  such  assessment,  or 
installment  thereof,  or  interest  or  penalty  there- 
on, or  issuing  such  bonds,  or  providing  for  their 
payment  aa  herein  authorized,  or  contesting 
the  validity  thereof  on  any  ground,  or  for  any 
reason  other  than  for  the  failure  of  the  city 
council  to  adopt  and  publish  the  preliminary  res- 
olution provided  for  in  cases  requiring  such 
resolution  and  its  publication,  and  to  give  the 
notice  of  the  hearing  on  the  return  of  the  ap- 
praisers, unless  such  suit  shall  be  commenced 
not  more  than  60  davs  after  the  passage  of  the 
ordinance  making  such  final  assessment.   *   •   •  » 

The  third  subdivision  of  section  4667  pro- 
videa  tbat  action  shall  be  brought: 

"Third.  Within  two  years:  An  action  for 
trespass  uiMn  real  property ;  an  action  for  tak- 
ing, detaining  or  injuring  personal  property,  in- 
cluding actions  for  the  specific  recovery  of  per- 
nnal  property;  an  action  for  injury  to  the 
rights  of  another,  not  arising  on  contract,  and 
not  hereinafter  enumerated;  an  action  for  re- 
lief on  the  ground  of  fraud — the  cause  of  action 
in  such  case  sliaU  not  be  deemed  to  have  ac- 
crued until  the  discovery  of  the  fraud." 

The  plaintiffs  In  the  court  btiow  sought  to 
enjoin  tbe  collection  of  the  assessments  and 
to  cancel  the  bonds  involved,  ni>on  the 
ground  of  fraud  upon  tbe  part  of  the  con- 
tractor and  the  dty  offldala  In  the  perform- 
snce  of  tbe  work  under  the  contract,  occurring 
more  than  60  days  after  the  passage  of  the 
assessing  ordinance  and  the  issuance  of  the 
bonds,  and  say  that  by  reason  thereof  this 
statute  applies,  and  iM>t  section  644.  It  is 
readily  seen  that  subdivision  three  of  section 
4657  is  a  general  statut^  of  limitations,  while 
section  644  is  a  special  statute  applying  to 
that  class  of  causes  involved  in  the  present 
proceeding. 

Defendants  in  error  base  their  right  to 
toaintain  this  action  upon  section  4881,  Bev. 
Laws  1910,  which  is  as  follows: 

"An  injunction  may  l)e  granted  to  enjoin 
tlic  enforcement  of  a  void  Judgment,  tiie  illegal 
levy  of  any  tax,  charge,  or  assessment,  or  the 
collection  of  any  illegal  tax,  charge,  or  assess- 
ment, or  any  proceeding  to  enforce  the  same; 
and  any  number  of  persons  whose  proj^ierty  is 
■ffectod  by  a  tax  or  assessment  so  levied  may 
onite  in  tbe  petition  filed  to  obtain  such  injunc- 
&m.  An  in jonctioa  may  be  granted  in  the  name  | 


of  the  state  to  enjoin  and  suppress  the  keeping 
and  maintaining  of  a  common  nuisance.  The 
petition  therefor  shall  be  verified  by  the  county 
attorney  of  the  proper  county,  or  by  the  Attor- 
ney General,  upon  information  and  belief,  and 
no  bond  sball  be  required ;  but  the  county  shall, 
in  all  other  respects,  be  liable  as  other  plain- 
tiffs." 

If  this  section  and  section  644  each  are  to 
be  given  full  effect  according  to  the  ordinary 
meaning  of  their  language,  it  might  be  said 
tbat  there  is  an  apparent  conflict  between 
the  two.  Such  a  conflict  appeared  to  exist 
Id  the  laws  of  the  state  of  Kansas,  and  was 
considered  by  the  Supreme  Court  of  tbat 
state  in  Lyndi  et  aL  v.  City  of  Kansas  City 
et  aL,  44  Kan.  462,  24  Pac.  973;  and  that 
court  held  the  general  statute  was  amended, 
"so  far  as  restraining  the  collection  of  an  as- 
sessment is  concerned,"  by  tbe  statute  of  lim- 
itations contained  in  the  paving  law  of  that 
state,  and  also  In  the  case  of  Beebe  et  aL  v. 
Ooster,  86  Kan.  666,  14  Pac.  160,  held: 

"Where  in  special  cases  a  different  limitation 
is  prescribed  by  statute,  the  action  shall  be 
governed  by  such  limitation." 

So,  applying  the  same  rule  here,  the  seem- 
ing conflict,  if  in  fact  there  be  any,  between 
section  4881  and  section  644  may  be  obviated 
by  construing  section  644,  which  la  a  special 
statute  applying  to  this  class  of  cases,  as  an 
amendment  to  section  4881,  In  so  far  as  ac- 
tions of  the  character  mentioned  in  section 
644  are  involved. 

There  Is  no.  question  made  as  to  the  regular- 
ity of  the  proceedings  of  the  council  prior 
to  and  Including  tbe  passage  of  the  final  as- 
sessing ordinance,  or  the  issuance  of  the 
bonds;  the  fraud  complained  of,  as  stated, 
being  in  the  performance  of  tbe  work. 

The  rule  is  well  established  in  this  state, 
that: 

"When  a  city  acquires  jurisdiction  by  prelim- 
inary proceedings  to  pave  certain  of  its  streets, 
a  property  owner  who  sits  by  and  sees  such 
improvements  made,  with  the  knowledge  that 
the  city  authorities  intend  to  levy  and  collect 
a  special  tax  against  his  property,  and  that 
those  who  do  such  work  cannot  be  compensate 
ed  in  any  other  way,  and  there  Is  no  objection 
thereto  until  complete  performance  of  the  work 
has  been  made,  cannot  thereafter  maintain  an 
action  to  enjoin  the  collection  of  assessments 
against  his  property  on  the  ground  of  alleged 
irregularity  in  the  proceedings  subsequent  to  the 
time  that  jurisdiction  to  perform  said  work  had 
attached."  City  of  Perry  v.  Davis  et  al.,  18 
Okl.  458,  90  Pac.  865:  Sharum  v.  Muskogee, 
43  Okl.  22,  141  Pac.  22;  City  of  Norman  v. 
Allen,  147  Pac.  1002 ;  Norris  v.  City  of  Law- 
ton,  148  Pac.  126,  and  cases  cited ;  Kerker  v. 
Bocher,  20  Okl.  729,  96  Pac.  981 ;  Paulsen  v. 
City  of  Bl  Beno,  22  OkL  734,  98  Pac.  958; 
Jenkins  v.  Oklahoma  City  et  al.,  27  Okl.  230, 
111  Pac.  941;  Lonsinger  v.  Ponca  City,  27  OkL 
397,  112  Pac.  1006;  Weaver  v.  Chickasha,  36 
Okl.  226,  128  Pac.  305;  Shultz  v.  Bitterbusch, 
38  OU.  478,  134  Pac.  961 ;  City  of  Muskogee  v. 
Bambo  et  aL,  40  Okl.  672,  138  Pac.  567;  Bar- 
tlesville  v.  Holm  et  aL,  40  OkL  467,  189  Pac. 
273. 

In  Morrow  v.  Barber  Asphalt  Co.,  27  OkL 
248,  111  Pac.  198,  it  was  held  that  this  rule 
did  not  apply  to  bar  an  action  by  a  lot  owner 
to  enjoin  the  collection  of  an  assessment  up- 
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oiii  hlfl  property,  vben  the  proceedings  npon 
which  It  Is  based  are  Told.  In  the  case  at 
bar  the  dty  acquired  JuAsdlctlon  of  the  pro- 
ceedings In  the  proper  way,  and  did  every- 
thing that  was  required  np  to  and  Including 
the  making  of  the  contract,  the  passage  of 
the  assessment  ordinance,  and  the  Issuance 
of  the  bonds.  The  findings  of  the  court  show 
that  these  proceedings  were  regular  In  every 
particular;  therefore  the  dty  acquired  Juris- 
diction, and  the  contract  was  not  void  as 
found  by  the  court;  and  In  so  finding  the 
court  committed  error. 

The  question  Is  then  presented  whether 
this  statute  would  operate  to  bar  an  action 
by  a  propery  owner  after  the  passage  of  the 
assessment  ordinance,  the  Issuance  of  the 
bonds,  and  the  performance  of  the  work,  to 
enjoin  the  collection  of  said  assessments  and 
to  cancel  said  bonds  because  of  matters  oc- 
curring more  than  60  days  after  the  date  of 
the  assessing  ordinance.  It  appears  from  the 
record  before  us  that'  the  original  improve- 
ment district  Ko.  3  was  subdivided  into  IK 
separate  districts,  and  that  separate  ordi- 
nances were  passed  upon  different  dates  for 
the  various  districts  so  created.  The  bonds 
were  issued  before  the  performance  of  the 
work  and  were  delivered  to  the  contractor  in 
installments,  after  the  completion  and  ap- 
proval of  portions  of  the  work.  In  accordance 
with  section  63S,  Bev.  Laws  1910. 

By  section  644,  it  is  seen  that  no  suit  may 
be  maintained  on  any  ground  except  for  the 
two  reasons  given,  which  .two  reasons  were 
necessary  to  constitute  due  process  of  law; 
that  Is,  that  the  city  should  acquire  Juriadio- 
tion  to  make  the  contemplated  improvements 
by  the  adoption  and  publication  of  the  pre- 
llfnlnary  resolution,  where  same  was  re- 
quired, and  should  acquire  Jurisdiction  of  the 
property  owner  by  giving  notice  of  the  hear- 
ing on  the  return  of  the  appraisers.  This 
language  is  as  broad  and  comprehensive  as 
it  could  be  made,  and  indicates  an  intention 
npon  the  part  of  the  Legislature  to  cause 
any  litigation  involving  the  validity  of  the 
assessments,  or  seeking  to  enjoin  the  pay- 
ment of  the  bonds,  to  be  brought  within  the 
time  limit.  No  exception  is  made  for  fraud 
occurring  thereafter  In  the  performance  of 
the  work,  and,  had  the  Legislature  Intended 
that  such  exception  should  be  made,  it  would 
have  been  perfectly  easy  to  say  so;  and  the 
significant  fact  that  the  language  used  is  as 
broad  and  comprehensive  as  it  is,  and  that 
no  exception  is  made,  U  to  our  minds  condn- 
sive  evidence  that  none  was  Intended. 

A  similar  question  arose  In  the  case  of  City 
of  Topeka  et  aL  v.  Oage  et  al.,  44  Kan.  87,  24 
Fac.  82,  and  the  Supreme  Court  of  Kansas 
reached  the  condusion  which  we  have 
reached,  and  in  the  opinion  used  this  lan- 
guage: 

"The  language  of  this  statute  is  such  as  to 
leave  Uttle  or  no  room  for  construction.  Its  pro- 
visions are  plain,  direct,  and  positive,  and  seem 
■ufflciently  broad   to  cut  off  all  defenses  not 


asserted  wltbln  the  period  «f  time  named  there- 
in. It  says  no  suit  shall  be  broaght.  nor  any 
defense  allowed,  after  the  expiration  of  30  daja 

from— what?  From  the  time  the  amount  due 
on  each  lot  is  ascertained.  It  not  only  declares 
that  no  suit  shall  be  bron^t  to  set  aside  or  en- 
join the  making  of  the  assessmentB,  but  provides 
that  no  defense  to  the  validity  thereof  shall  be  al- 
lowed after  30  days  from  the  time  the  assessment 
is  ascertained.  However,  the  defendants,  plain- 
tiffs below,  insist  that  at  the  time  the  contract 
was  entered  into  between  the  dty  and  Bamsey, 
two  of  the  councilman,  representing  die  city, 
had  a  pecuniary  interest  in  said  contract,  which 
rendered  it  null  and  void;  tliat  said  fraud  was 
concealed  from  and  unknown  to  plaintiffs  below 
until  October  29,  1889,  when  Bamsey  assigned 
said  contract  to  the  brick  and  paving  company ; 
and  that,  because  of  said  concealment  of  the 
fraud,  the  statute  of  limitations  did  not  com- 
mence to  run  until  said  29th  of  October,  a 
time  within  30  days  before  the  suit  was  com- 
menced, and  that  chercfore  the  suit  is  not  bar- 
red b^  said  statute.  We  hardly  think  this  posi- 
tion 18  tenable.  The  Legislature  has  provided 
a  special  statute  of  limttations  for  these  cases, 
and  any  fair  construction  of  its  provisions  is 
against  this  position..  It  would  have  been  easy 
for  the  Legislature  to  have  so  worded  the  stat- 
ute as  to  have  cut  otl  all  defeniies  except  for 
fraud,  and  to  have  said  that  the  statute  should 
run  as  against  frand  from  the  time  of  its  dis- 
covery. This  is  done  in  the  general  statute  of 
limitations,  but  there  is  nothing  of  the  kind  in 
this  statute;  and,  as  the  Le^slature  was  pro- 
viding a  special  statute  of  limitations,  different 
from  the  general  statute,  we  must  presume  that 
they  intended  it  to  have  the  effect  they  said  it 
should  have,  and  cut  off  all  defenses  of  whatever 
kind  or  character.  This  may  he  a  harsh  rule, 
but  that  fact  does  not  furnish  a  reason  why  we 
should  not  construe  the  statute  as  it  is,  though 
it  may  furnish  a  reason  why  the  Legislature 
should  modify  it." 

In  Wahlgrm  t.  Caty  ot  Kansas  City,  42 
Kan.  243,  21  Pac.  1068,  the  court  said: 

"The  fixing  of  a  time  when  a  cause  of  action 
shall  be  barred,  or  in  which  actions  may  be 
brought,  is  in  the  discretion  of  the  L^islature, 
and  will  be  rarely  disturbed  by  courts" 

— and  held  that  the  limitation  of  the  time  In 
which  actions  can  be  brought  under  the  pro- 
visions of  section  1,  C.  101,  Sess.  Laws  1887, 
then  under  consideration,  was  valid  and  con- 
stltutlonal. 

Another  reason,  to  onr  minds,  why  this  Is 
80  Is  a  consideration  of  all  the  provisions  of 
chapter  10,  art  12,  Bev.  L«ws  1910,  providing 
for  improvements  of  the  character  here  In- 
volved. It  Is  therein  provided  that,  after  the 
passage  of  the  resolntlon  of  necessity  and 
other  proceedings  hare  been  had,  dp  to  the 
passage  of  the  assessing  ordinance,  the  prop- 
erty owner  may,  within  80  days  from  the 
date  of  such  ordinance,  pay  his  assessment 
In  fun  wlthont  Interest,  but,  should  he  fall 
to  avail  himself  of  this  privilege,  secticm  635 
provides  that,  after  the  expiration  ot  said 
period  of  30  days  from  the  passage  of  the 
assessing  ordinance,  negotiable  coupon  bonds 
in  the  aggregate  amount  of  such  assessment, 
bearing  date  15  days  after  the  passage  of  the 
assessing  ordinance,  shall  be  Issued,  ot  sach 
denominations  as  the  mayor  and  coundl 
shall  determine,  which  bonds  shall  In  no 
event  become  a  liability  of  the  dty  issuing 
same ;  and  by  section  639  It  Is  required  that 
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uld  bonds  shall  be  designated  as  street 
Improvement  booda  and  aball  recite  the 
street  or  streets  or  other  public  place  for  the 
improTement  of  which  they  have  been  Is- 
sued, and  that  th^  are  payable  from  the  as- 
sessments which  hare  been  levied  upon  the 
lots  and  tracts  of  land  benefited  by  said  Im- 
provements.  While  the  statute  quoted  says 
the  bonds  shall  be  negotiable,  counsel  for 
both  parties  seem  to  doubt  whether  said 
bonds  are  of  this  character  because  th^ 
are  made  payable  out  of  the  assessments  lev- 
ied npon  the  property  in  the  Improvement 
district,  and  are  In  no  event  a  liability 
against  the  city.  This  would  furnish  strong 
reason  for  construing  the  statute  as  we  do. 
In  order  to  give  stability  and  value  to  these 
securities.  If  the  validity  of  said  bonds 
mi^ht  be  litigated,  or  the  levy  and  collec- 
tion of  said  assessments  enjoined  after  said 
QtMay  period  of  limitation,  it  would  prac- 
tically destroy  the  market  for  this  class  of 
securities,  and  render  it  well-nigh  impossible 
for  Improvements  of  this  nature  to  be  made. 
It  is  a  common  practice,  as  In  the  case  at 
bar,  for  the  bonds  to  be  Issued  before  the 
completion  and  approval  of  the  work  (and 
this  practice  seems  to  be  authorized  by  sec- 
tions 637.  638,  Rev.  Laws  1910),  and  to  be 
delivered  In  installments  to  the  contractor  as 
the  work  progresses,  in  payment  for  such 
parts  as  may  have  been  completed  and  ap- 
proved, and  the  contractor  in  turn  negoti- 
ates same  in  the  markets  of  the  country,  in 
order  to  provide  himself  with  funds  to  pay 
the  current  expenses  of  constructing  the  bal- 
ance of  the  improvements.  This,  b^ng  an- 
thoriz(>d.  would  indlonte  a  purpose  on  the 
part  of  tlie  Legislature  to  cause  litigation,  if 
any  th«»re  Is  to  be.  to  be  commenced  before 
the  expiration  of  said  60-day  period,  to  avoid 
any  uncertainty  about  the  legality  of  said 
bonds  that  might  affect  their  market  value. 

Section  644  is  not  unusual  because  It  oper- 
ates as  an  absolute  bar  to  an  action  to  set 
aside  the  assessment,  or  to  contest  the  va- 
lidity of  the  bonds  upon  grounds  other  than 
the  two  reasons  therein  mentioned.  Similar 
provisions  are  found  in  the  statutes  of  this 
state.  The  Attorney  General  is  by  law  ex 
otSdo  bond  commissioner  In  the  state,  and 
by  section  377.  Rev.  Laws  1910,  his  duties 
as  antii  are  defined,  and  he  is  required  to 
examine  and  pass  upon  any  security  issued, 
and  it  tfl  provided  in  said  sectlfH)  that: 

"Such  security,  when  declared  by  the  certifi- 
cate of  said  bond  commissioDer  to  be  issued  In 
accordance  with  the  forms  of  procedure  go  pro- 
Tided,  shall  be  incontestable  in  any  conrt  in  the 
state  of  Oklahoma,  unless  salt  thereon  shall  be 
brought  in  a  court  having  JarisdictioD  of  the 
moe  within  80  days  from  the  date  of  the  ap- 
proval thereof  by  the  bond  commissioner." 

The  purpose  of  this  act  was  to  give  credit 
to  the  municipal  securities  of  the  state  of 
Oklahoma;  and,  likewise,  the  similar  provi- 
sion In  the  paving  act,  which  we  are  now 
considering,  Itad  for  its  purpose  the  giving 


of  credit  to  the  seenrltiefl  issued  under  that 
act  Another  example  of  this  character  of 
legislation  Is  found  in  section  2999,  Rev. 
Laws  1910,  being  a  part  of  the  drains  and 
ditches  act.  Said  act  provides  for  the  Issu- 
ance of  bonds  payable  out  of  funds  raised  by 
assessment;  and  by  said  aectlon  2909  it  1» 
provided: 

"The  only  defense  that  shall  be  offered  against 
the  validity  of  said  bonds  shall  t>e  forgery  or 
fraud." 

Here  the  limitation,  while  not  as  to  time, 
goes  to  every  defense  as  to  the  bonds  except 
that  of  forgery  or  fraud,  which  is  permitted 
by  the  terms  of  that  section.  Thus  it  is  seen 
that  the  construction  placed  upon  section 
644  la  not  a  strained  or  unusual  one,  but  is 
in  accord  with  the  legialatUxi  above  refer- 
red to. 

Another  reason  why  we  have  reached  this 
conclusion  is  tliat  by  section  6S3,  Rev.  Laws 
1910,  the  mayor  and  council  are  required  by 
resolution  to  provide  that  the  contractor 
shall  execute  to  the  dty  a  good  and  suffi- 
cient bond  in  any  amount  to  be  stated  In 
Bald  resolution,  conditioned  for  the  full  and 
faithful  execution  of  the  work  and  the  per- 
formance of  the  contract,  for  the  protection 
of  tlie  dty  and  all  property  owners  interest- 
ed against  any  loss  or  damage,  by  reason  of 
the  negligence  of  the  contractor  or  Improper 
execution  of  the  work,  and  shall  also  require 
a  bond  in  an  amount  to  be  stated  in  said  res- 
olution, for  the  maintenance  in  good  condi- 
tion of  such  Improvement  for  a  period  of  not 
less  than  five  years  from  the  time  of  Its  com- 
pletion. In  pursuance  of  this  section,  the 
council  did  require  of  the  contractor,  and 
he  did  execute,  a  good  and  sufficient  bond  In 
the  sum  of  $128,000,  as  required  by  law  om- 
ditloned  for  the  full  and  faithful  execution 
of  the  work  and  the  performance  of  the  con- 
tract on  bis  part,  and  also  executed  to  the 
dty  other  bonds  in  the  aggregate  sum  of 
more  than  $76,000,  fOr  the  maintenance  in 
good  condition  of  sudi  improvement  for  a 
period  of  five  j^ears  from  the  time  of  its 
completion,  which  bonds  were  approved  and 
accepted  by  the  city ;  and,  at  the  time  of  the 
trial,  the  conrt  found  that  the  surety  on  said 
bonds  was  solvent. 

We  have  already  seen  that  one  purpose  of 
the  Legislature  In  fixing  a  limit  of  60  days 
within  which  actions  must  be  brought,  con- 
testing the  validity  of  the  bonds  or  seeking 
to  enjoin  the  collection  of  the  assessments, 
was  to  give  stability  and  value  to  securities 
of  this  character ;  and,  while  aiming  to  bring 
about  this  result,  it  also  sought  to  give  prop- 
er protection  to  the  property  owner  by  re- 
quiring of  the  contractor  the  performance 
and  maintenance  bonds. 

Under  the  statute,  as  we  construe  it,  the 
failure  of  the  contractor  to  comply  with  the 
terms  of  his  contract  in  the  performance  of 
the  work  Is  an  irregularity  that  does  not 
defeat  the  jurisdiction  of  the  dty  to  make 
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the  Improtement,  and  therefore  could  not  be 
availed  of  In  a  snlt  for  taijonctlon.  The  rule 
In  thla  regard  Is  stated  in  Elliott,  Roads  and 
Streets  (2d  Ed.)  608  (3d  Ed.)  772,  as  fol- 
lows: 

"Irregularities  or  errors  not  jnrisdictional 
cannot  ordinarily  be  made  available  in  a  suit  for 
injunction.  The  question  whether  the  work 
has  been  done  according  to  contract  is  one  to 
be  determined  by  the  local  tribunal,  or  tried  at 
law,  and  not  in  injunction  proceedings.  In  a 
suit  for  injunction  the  question  whether  the 
ayes  and  nays  were  taken  on  the  passage  of  the 
ordinance  directing  the  improvement  cannot 
be  litigated.  It  may  safely  be  affirmed  without 
multiplying  illustrations  that,  where  nothing 
more  than  errors  or  irregularities  in  the  pro- 
ceedings apnear,  an  injunction  will  not  be 
awarded  unless  it  is  applied  for  before  the  work 
has  been  done,  and  even  then  the  writ  will  not 
issue  if  the  errors  are  not  of  a  material  char- 
acter, nor  will  it  issue  if  there  is  an  adequate 
remedy  at  law."    See  authorities  there  cited. 

In  Lyman  v.  City  of  Chicago  et  al.,  211 
lU  209,  71  N.  EX  832,  the  rule  is  stated  thus: 

"It  is  fundamental  that  the  aid  of  equity  can 
only  be  invoked  in  the  absence  of  an  adequate 
legal  remedy.  liJqnity  will  interfere  by  injunc- 
tion to  prevent  the  collection  of  a  special  assess- 
ment only  where  the  same  is  void  or  levied 
without  authority  of  law,  or  the  property  assess- 
ed is  exempt  from  taxation.  A  special  assess- 
ment will  not  be  enjoined  because  the  improve- 
ment is  not  made  in  conformity  with  the  provi- 
sions of  the  ordinance,  the  remedy  being  by 
mandamus." 

In  McEneney  t.  Town  of  Sullivan,  126  Ind. 
407,  25  N.  B.  640,  the  rule  la  stated  aa  fol- 
lows: 

"Questions  as  to  the  manner  in  which  the 
work  was  done  under  the  contract  and  kindred 
questions  cannot,  it  is  manifest,  be  considered 
in  a  suit  for  injunction,  for  such  questions  do 
not  go  to  the  jurisdiction.  Authorities  cited  in 
note  5,  Elliott,  Roads  and  Streets,  p.  442.  The 
settled  rule,  that  only  questions  going  to  the 
jurisdiction  can  be  considered  in  a  suit  for  in- 
junction, requires  us  to  decline  to  consider  or 
decide  many  of  the  questions  which  the  appel- 
lants endeavor  to  present.  *  •  •  The  im- 
provement of  a  street  at  the  cost  of  abutting 
lot  owners  will  not  be  enjoined  because  the  im- 
provements were  not  made  according  to  the  con- 
tract awarded  nor  on  the  grade  established  by 
the  civil  engineer." 

See,  also,  Dixon  v.  Detroit,  86  Mich.  620, 
49  N.  W.  630;  CalUster  v.  Kochersperger, 
168  111.  338,  48  N.  E.  156. 

To  the  effect  that,  where  a  bond  is  given 
for  the  performance  of  a  contract  and  a 
breach  thereof  occurs,  the  party  injured  has 
a  remedy  upon  such  bond,  see  the  following 
cases:  Long  Beach  School  Dlst.  v.  Lutge  et 
al.,  129  Cal.  409,  62  Pac.  36;  Commissioners 
of  Putnam  County  v.  Krauss  et  al.,  53  Ohio 
St.  628,  42  N.  E.  831;  Chapman  &  Dewey 
Land  Co.  v.  Wilson,  91  Ark.  30,  120  8.  W. 
391. 

The  section  of  the  statute  under  which 
this  suit  is  brought,  section  4881,  as  we  have 
seen,  only  permits  resort  to  this  remedy 
where  the  tax,  charge,  or  assessment  sought 
to  be  enforced  Is  illegal;  and  we  have  al- 
ready determined  that  the  city  acquired  ju- 
risdiction in  the  regular  way  to  levy  the  as- 
sesaroent  and  to  Issue  the  bonds,  and  that 


the  assessments  are  not  void  nor  are.  the 
bonds  issued  Invalid.  In  the  cases  dted  by 
defendants  In  error  none  of  them  Involves 
a  statute  similar  to  the  one  that  we  are 
considering  here,  and  for  that  reason  cannot 
control  our  conclusion. 

Being  of  the  opinion  that  tbe  action  Is 
barred  by  section  644,  It  is  unnecessary  for 
us  to  consider  the  other  questions  presented, 
and  the  judgment  la  reversed  and  the  cause 
dismissed.    All  the  Justices  concur. 

On  Rehearing. 

[t]  On  petition  for  rehearing  It  to  nrged 
that,  becatise  of  the  construction  given  to 
section  644,  Rev.  Laws  1910,  whereby  It  la 
made  applicable  to  actions  instituted  more 
than  60  days  after  the  passage  of  the  assess- 
ment ordinance,  where  the  cause  of  action 
is  based  upon  the  alleged  fraud  of  the  city 
officials  and  the  contractor  In  the  perform- 
ance of  the  work  occurring  more  than  60 
days  after  the  passage  of  said  ordinance, 
the  statute  with  this  construction  Is  uncon- 
stitutional and  void  In  that  It  deprives  them 
of  their  property  without  due  process  of  law, 
and  is  also  in  conflict  with  the  Constitution 
of  the  United  States  because  it  operates  as 
an  impairment  of  the  obligation  of  contracts, 
and  deprives  the  defendants  In  error  of  their 
property  without  due  process  of  law. 

For  defendants  In  error  to  succeed  In  their 
contention,  it  must  appear  that  the  statute 
deprives  them  of  some  right  g^iaranteed  to 
them  by  the  Constitution  of  the  United 
States  or  of  this  state.  If  this  were  a  mere 
matter  of  contract  right  or  liability,  there 
might  be  some  merit  In  the  contention  of 
counsel;  but  the  liability  of  the  defendants 
in  error  to  pay  the  assessments  complained 
of  does  not  arise  out  of  contract,  and  Is  not 
a  debt,  but,  on  the  contrary,  such  liability 
is  imposed  by  the  municipality  In  the  ex- 
ercise of  the  taxing  power  which  has  been 
delegated  to  It  by  the  SUte.  Sbults  t.  Rit- 
terbusch,  88  OkL  478,  134  Pac.  961. 

The  assessments  which  are  complained  of 
are  enfqrced  proportional  contributions  im- 
posed upon  the  class  of  persons  affected 
thereby,  who  are  interested  In  the  local  im- 
provement for  the  payment  of  which  said 
assessmenta  were  levied,  and  who  are  assum- 
ed to  lie  Iwneflted  by  the  construction  of  sucli 
Improvements,  to  the  extent  of  the  assess- 
menta levied,  whldi  are  Imposed  and  collect- 
ed  as  an  eqolvalent  for  the  benefit,  actual  or 
presumed,  and  to  pay  for  the  cost,  of  such 
improvements.  Such  assessments  are  Justi- 
fied upon  the  theory  that  the  Improvement 
enhances  the  value  of  abutting  property  and 
that  it  to  reasonable  and  competent  for  the 
Legislature  to  require  the  costs  thereof  to 
be  assessed  against  the  property  benefited 
thereby.  Alley  v.  Muskogee  et  aL,  156  Pac 
315  (not  yet  officially  reported).  With  this 
view  of  the  nature  of  the  burdens  Imposed 
by  the  assessmenta,  there  ought  to  he  no 
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treat  diiScaltr  in  the  determination  of  the 
qaesUon  Iiere  nrged.  That  the  statutes  un- 
der whi<4i  the  assesBments  were  levied  con- 
stitute due  process  of  law  and  do  not  in- 
fringe upon  the  Constltutloo  of  this  state  or 
of  the  United  States  Is  now  too  well  settled 
to  need  farther  argument  Shultise  ▼.  Town 
of  Taloga  et  al.,  42  Okl.  66,  140  Pac.  1190; 
Alley  T.  Muskogee,  supra;  Mellon  Co.  t. 
McCafferty  et  aL,  38  OkL  634,  135  Pac.  278; 
Darldson  v.  New  Orleans,  96  U.  S.  97,  24  I* 
Ed.  616;  French  t.  Barber  Asphalt  Co,  181 
U.  S.  324,  21  Sap.  Ot  625,  45  L.  Ed.  80S. 

The  precise  question  under  consideration 
is  whether  the  construction  placed  upon  sec- 
tion 644  offends  against  the  Constitution  in 
any  of  the  respects  mentioned.  The  ground 
npon  which  it  is  claimed  said  section  mast 
fall  is  that  it  deprives  the  property  owner, 
against  whose  property  the  assessment  is 
levied,  of  the  right  to  restrain  the  collection 
of  said  assessment  because  of  the  fraud- 
ulent fbUore  of  the  contractor  to  perform 
tbe  work  and  construct  the  improvements, 
according  to  plans  and  spedflcatlona,  where 
such  default  occurs  more  than  60  days  after 
tbe  passage  of  the  final  assessment  ordi- 
nance. This  is  another  way  of  saying  that, 
because  the  anticipated  benefits  have  not 
been  realized,  the  levy  of  the  assessments  is 
Illegal  and  can  be  restrained. 

In  Ooodholm  &  Sparrow  Inv.  Co.  v.  Cleve- 
land Trin.  Pav.  Co.,  160  Pac.  109,  plaintiff 
sought  to  enjoin  certain  special  assessments, 
on  the  ground  that  they  were  void  because 
made  before  the  improvements  were  com- 
pleted, and  interest  on  the  amount  of  the  as- 
sessment was  imposed  for  the  period  between 
the  date  of  the  assessment  and  the  time  of 
tbe  completion  and  acceptance  of  the  work. 
The  actI6n  was  not  commenced  nntU  more 
than  60  days  after  the  passage  of  the  or- 
dinance making  the  final  assessment,  and 
thus  there  was  squarely  presented  the  ques- 
tiwi  whether  an  assessment  could  be  levied 
and  made  a  lien  against  the  property,  for  the 
payment  of  the  cost  of  a  local  improvement 

'  before  the  actual  construction  thereof;  and 
the  authority  of  the  city  to  do  so  was  sus- 
tained by  the  court,  and  the  relief  sought 

I  was  denied.  In  Shultz  v.  Rltterbuscli,  38 
Okl.  478,  134  Paa  961,  plaintiffs  sought  to 

i  enjoin  certain  special  assessments,  among 
other  grounds,  for  the  reason,  "that  tbe 
work  and  material  were  of  a  defective  qual- 
ity and  that  the  work  was  left  in  an  in- 
complete condition.''  The  action  was  insti- 
tuted more  than  60  days  after  the  passage 
of  ttie  assessing  ordinance.  Upon  a  consid- 
eration of  tite  questions  presented,  -  it  was 
there  held  in  accordance  with  the  previous 
decisions  of  this  court  that  the  plaintiff  was 
oonflned  to  Jorladictional  defects  in  assail- 
ing the  proceedings  sought  to  be  enjoined. 

The  Supreme  Court  of  the  United  States, 
in  Davidson  v.  New  Orleans,  06  U.  S.  07,  24 
U  Ed.  616,-liad  under  consideration  the  va- 
lidity of  an  assessment  levied  by  the  dty  of 


New  Orleans  for  swamp  drainage  which  was 
resisted  in  the  state  courts  on  'the  ground 
that  the  proceedings  deprived  the  plalutlll 
of  his  property  without  due  process  of  law, 
one  of  the  grounds  of  complaint  being  that 
the  assessments  were  to  be  made  before  the 
work  should  be  done.  In  disposing  of  this 
contention,  tbe  court  said: 

"Can  it  be  necessary  to  say  that,  if  the  work 
was  one  which  the  state  bad  authority  to  do, 
and  to  pay  for  it  by  asscBsments  on  the  property 
interested,  on  snch  questions  of  method  and  de- 
tail as  these,  the  exercise  of  the  power  is  not 
regulated  or  controlled  by  tbe  Constitution  of 
the  United  States?  ♦  ♦  •  As  a  question  of 
wisdom— of  judicious  economy— it  would  seem 
better  in  this,  as  in  other  works  which  require 
the  expenditure  of  large  sums  of  money,  to  se- 
cure the  means  of  payment  before  becoming  in- 
volved in  the  enterprise ;  and,  if  this  is  not 
due  process  of  law,  it  ought  to  be^  *  *  *  It 
is  *  *  *  said  that  part  of  the  property  of 
plaintiff  *  •  *  assessed  is  not  benefited  by 
the  improvement  This  is  a  matter  of  detail 
with  which  tbia  court  cannot  interfere,  if  it 
were  dearly  so;  but  it  la  hard  to  fix  the  limit 
within  these  two  parishes  where  property  would 
not  be  benefited  by  the  removal  of  the  swamps 
and  marshes  which  are  within  their  bounds." 

In  Bauman  v.  Ross,  167  U.  S.  548,  17  Sup. 
Ct.  966,  42  L.  Ed.  270,  it  was  contended  that 
a  statute,  which  authorized  the  deduction  of 
antidpated  benefits  from  damages  sustained 
in  the  condemnation  of  land  for  public  use, 
was  invalid  because  such  benefits  might  not 
be  realized  and  there  would,  in  such  case,  be 
a  taking  of  the  property  for  public  nse  with- 
out Just  compensation.  In  denying  this  con- 
tention, the  court  said: 

"Objection  was  made  to  that  part  of  section 
15,  which  provides  that  the  assesmnent,  when 
confirmed  by  the  court,  shall  be  a  lien  upon  the 
land  and  be  collected  like  other  taxes,  and  be 
payable  in  five  annual  equal  installments,  with 
interest  at  the  rate  of  4  per  cent,  per  annum 
from  the  date  of  the  confirmation  of  tlie  assess- 
ment by  the  court  But  it  is  within  the  com- 
monly exercised  and  undisputable  power  of  the 
Ijegislature  to  make  taxes  of  any  kmd,  assessed 
upon  real  estate,  payable  forthwith,  and  an  im- 
mediate lien  thereon.  In  the  *  •  •  case  of 
Davidson  v.  New  Orleans,  the  objection  that  the 
assessment  was  actually  made  before,  instead 
of  after,  the  work  was  done,  was  held  to  be  un- 
tenable; and  Mr.  Justice  Miller,  speaking  for 
tliis  coart,  said:  'As  a  question  of  wisdom— of 
judicious  economy— it  would  seem  better  in  this, 
as  in  other  works  which  require  the  expendi- 
ture of  large  sums  of  money,  to  secure  the  means 
of  payment  before  becoming  involved  in  the  en- 
terprise.' " 

The  power  of  f^e  Legislature  to  authorize 
the  levy  of  assessments  for  local  Improve- 
ments, and  to  levy  and  collect  same  before 
beginning  the  work  for  which  they  are  lev- 
ied, has  been  considered  and  sustained  in 
the  following  cases:  English  v.  Wilmington, 
2  Marv.  (Del)  00,  37  Atl.  158;  Rolpb  v.  Far- 
go, 7  N.  D.  640,  76  N.  W.  242,  42  L.  R.  A. 
646;  French  v.  Barber  Asphalt  Coi,  181  D. 
S.  824,  21  Sup.  Ct.  625,  45  L.  Ed.  879;  King- 
man et  al..  Petitioner,  153  Mass.  566,  27  N. 
E.  778,  12  L.  R.  A.  417;  Adams,  Petitioner, 
165  Mass.  497,  43  N.  E.  682 ;  Webec  v.  Scher- 
gens,  59  Mo.  389;  City  of  Austin  ▼.  Nalie, 
102  Tex.  538.  120  S.  W.  996;  Ross  t.  Board 
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of  Snpervl^orB,  1*  lo'wa,  427,  104  ^.  w. 
506,  1  L.  R.  A.  (N.  S.)  431.  It  beiog  con- 
sistent with  due  process  of  la-w  to  ie*y  and 
collect  such  assessments  before  nndertaWng 
the  construction  of  a  pnbllc  improvement,  no 
reason  can  exist  why  the  Legislature  may 
not  authorize  the  levy  of  such  assessment 
before  the  completion  of  the  work,  and,  in- 
stead of  exacting  payment  of  the  entire  sum 
before  commencing  the  contemplated  im- 
provement, may  not  make  said  assessment  a 
lien  upon  the  property  to  be  benefited  there- 
by, and  extend  to  the  owner  the  option  of 
paying  the  entire  amount  within  30  days  aft- 
er the  passage  of  the  assessing  ordinance  or 
in  ten  equal  annual  installments  with  inter- 
est thereon,  as  Is  done  by  the  statute.  When 
the  power  to  levy  and  collect  the  total  cost 
of  such  improvement  in  advance  of  the  per- 
formance of  the  work  is  established,  it  fol- 
lows, as  a  necessary  corollary,  that  the  right 
to  levy  and  collect  such  assessment  does  not 
depend  upon  the  performance  of  the  work  or 
upon  the  realization  of  the  anticipated  bene- 
fits, and  therefore  the  property  owner  has 
no  constitutional  right  to  enjoin  the  collec- 
tion of  such  assessment  because  the  work 
was  not  done  in  a  certain  way,  or  because 
his  property  has  not  been  benefited  to  the 
extent  anticipated  at  the  time  the  assess- 
ment was  levied. 

Having  the  power  to  levy  and  collect  such 
assessment  so  as  to  provide  the  means  of 
carrying  out  the  proposed  improvement  be- 
fore becoming  Involved  therein,  no  constitu- 
tional obstacle  exists  in  the  way  of  securing 
such  means  by  levying  said  assessments  and 
Issuing  bonds  payable  therefrom,  and  to  in- 
sure the  value  of  such  bonds,  rendering  them 
immune  from  attack  after  the  expiration  of 
60  days,  except  upon  Jurisdictional  grounds. 
In  PuUan  v.  Klnsinger,  2  Abbott  (U.  &)  94, 
Fed.  Cas.  No.  11463,  the  court  held  that  sec- 
tion 10  of  the  Internal  Revenue  Act  of  July 
IS,  1866,  c.  184,  14  Stat  152,  as  amended 
March  2,  1867,  c.  169,  14  Stat  475,  which 
provided  that  no  suit  to  restrain  the  assess- 
ment or  collection  of  any  tax  authorized 
shall  be  maintained  in  any  court,  was  not  un- 
constitutional and  did  not  deprive  the  party 
of  his  property  without  due  process  of  law. 
In  Scudder  v.  Mayor  et  al.,  146  N.  Y.  245,  40 
N.  B.  734,  the  Court  of  Appeals  of  New  York 
held  that  under  Consolidation  Act  (Laws 
1882,  c  410)  i  897,  providing  that  no  suit 
should  be  commenced,  "for  the  vacation  of 
any  assessment  under  said  statute  or  to  re- 
move a  cloud  upon  title,"  and  prescribing 
remedies  in  such  cases,  the  collection  of  an 
illegal  assessment  would  not  be  enjoined. 
In  the  opinion  it  was  said: 

"By  the  plainttS's  demand  for  judgment  they 
ask  in  80  many  words  that  tiie  assessment  in 
question  shall  be  declared  void,  unlawful,  and 
uncollectible,  which  is  bnt  another  way  of  ask- 
ing that  the  assessment  shall  be  vacated.  That 
jMrtion  ef  tbe  relief  is  clearly  not  to  be  grant- 
ed in  the  face  of  the  section-  of  the  Consolida- 
tion Act  above  referred  to." 


In  Loomifl  ▼.  Olty  of  Little  Falls,  176  N. 
Y.  81,  68  N.  B.  106,  the  oonrt  had  under 
consideration  a  provision  of  the  dty  char- 
ter of  the  city  of  Little  Falls,  providing  that 
no  action  shall  be  maintained  by  any  person 
to  set  aside  an  assessment  for  a  local  im- 
provement, unless  commenced  within  30  days 
after  the  delivery  of  the  assessment  roll  and 
warrant  to  the  dty  treasurer,  and  notice  by 
him  in  the  ofBcial  newspaper  of  the  receipt 
thereof.  The  relief  sought  was  denied,  and 
In  the  opinion  It  was  said: 

"It  is  therefore  settled  by  authority  that  it 
was  within  the  power  of  the  Legislatare  to  have 
provided  by  section  83  that  no  action  should  be 
brought  to  cancel,  annul,  or  set  aside  any  as- 
sessments made  for  land  improvements.  But  it 
did  not  go  so  far,  and,  instead,  limited  the  bring- 
ing of  such  an  action  to  a  period  of  30  days  aftr 
er  the  delivery  of  the  assessment  roll  and  war" 
rant  to  the  city  treasurer,  and  notice  by  him  in 
the  official  newspapers  of  the  dty  of  receipt 
thereof,  and  conditioned,  further,  that  within 
such  SO  days  he  procure  an  injunction  restrain- 
ing the  common  coundl  from  issuin|;  the  assess- 
ment bonds.  The  reason  for  requinng  the  com- 
mencement of  the  action  and  the  granting  of  an 
injunction  is  apparent  The  fact  that  no  action 
has  been  brought  when  such  a  statute  exists 
assures  the  would-be  purchaser  of  the  bonds 
that  he  is  not  in  danger  of  being  subjected  to 
litigation  in  the  event  of  purchase,  and  hence 
the  bonds  are  likely  to  sell  at  a  higher  price 
than  when  there  is  some  uncertainty  about  it 
But  whether  the  reasons  be  adequate  or  not 
the  power  of  the  Legislature  to  absolutelj  ])ro- 
hiblt  the  bringing  of  such  an  action — which, 
as  we  have  seen,  is  established— necessarily  in- 
cludes the  power  to  prohibit  the  commencment 
of  such  an  action  unless  spedfied  conditions  be 
complied  with." 

The  power  of  the  LegleOature  to  provide 
that  after  the  expiration  of  a  certain  period, 
spedal  assessments  for  the  construction  of 
local  Improvements  shall  not  be  enjoined  or 
vacated  is  sustained  by  the  following  cases: 
In  re  Brldgford  et  aL,  65  Hon,  227,  20  N.  T. 
Supp.  281;  Mayer  v.  Mayor  et  al.,  101  N.  X. 
284,  4  N.  E.  336;  Lennon  v.  Mayor,  etc.,  56 
N.  Y.  361;  McKone  et  al.  v.  Oty  of  Fargo,  24 
N.  D.  63,  138  N.  W.  067;  Quill  T.  Indianapo- 
Us,  124  Ind.  292,  23  N.  E.  788,  7  L.  R.  A.  68L 
There  is  no  right  vested  in  the  individual  to 
reduce  the  anlbunt  of  an  assessment  levied 
against  his  property  because  of  failure  of  an- 
ticipated benefits  by  way  of  counterclaim  or 
set-ofT.  In  Houck  v.  Little  River  Drainage 
Dist,  239  U.  S.  254,  36  Sup.  Ct  58.  60  U  Ed. 
266,  the  Supreme  Court  discusses  the  na- 
ture of  taxes  of  this  character,  and  the  ob- 
ligation of  property  owners,  in  the  following 
language: 

"A  tax  is  an  enforced  contribution  for  the  pay- 
ment of  public  expenses.  It  is  laid  by  some  rule 
of  apportionment  aooording  to  which  the  persons 
or  property  taxed  share  the  public  burden; 
and,  whether  taxation  operates  upon  all  within 
the  state,  or  upon  those  of  a  given  class  or  local- 
ity, its  essential  nature  is  the  same.  The  pow- 
er of  segregation  for  taxing  purposes  has  every- 
day illustration  in  the  experiences  of  local  com- 
munitieB,  the  members  of  which,  by  reason  of 
their  membership,  or  the  owners  of  property 
within  the  bounds  of  the  political  subdivision,  ar» 
oompeiied  to  bear  the  Inuriena  both  of  th«  gtto- 
oesaea  and  of  the  failureM  of  local  a<Itn<tw«tra- 
tUm.    When  local  improvements  may  be  deemed 
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to  raanlt  ia  cpeeial  bentf ta,  a  further  clasaiflca- 
ticHi  may  be  made  and  special  assessments  im- 
poeed  accordingly;  but  even  in  sucb  case  tbere 
»  no  requirement  of  the  federal  Constitution 
that  for  every  payment  there  must  be  an  equal 
benefit."    (Italics  are  ours.) 

And  Utcewlse  the  right  to  reduce  an  aasesa- 
ment  by  way  of  counterclaim  has  been  de- 
nied in  the  foUovrlng  cases,  wherein  It  has 
been  beld  that,  by  reason  of  the  origin,  obli- 
gatory force,  and'  nature  of  sucb  special  a»- 
sessmentB,  a  property  owner  has  no  right  to 
reduce  the  amount  of  his  assessment  because 
of  the  negligent  performance  of  the  work  or 
for  other  cause,  and  that,  If  damages  have 
been  sustained  by  him.  It  Is  not  a  proper  sub- 
ject of  set-ofT  or  counterclaim  against  the 
amount  of  his  assessment,  unless  authorized 
by  statute:  Indianapolis,  etc.,  R.  R.  Ck>.  v. 
State,  105  Ind.  37,  4  N.  a  316;  Laverty  v. 
State,  109  Ind.  217.  9  N.  E.  774;  Lux,  etc., 
Stone  Go.  t.  Donaldson,  162  Ind.  48,  68  N.  E. 
1014;  Dawson  et  al.  v.  Hlpsktnd  et  al.,  173 
Ind.  216,  89  N.  E.  863 ;  Hlmmelmann  r.  Span- 
agel,  39  Cat.  389;  Hornung  v.  McOarthy,  126 
Cal.  17,  68  Pac.  308;  Pittsburgh  v.  Harrison, 
n  Pa.  206;  Burlington  v.  Palmer,  67  Iowa, 
681,  25  N.  W.  877;  Whiting  et  al.  v.  Mayor, 
106  Mass.  80;  Mack  et  al.  v.  Cincinnati,  7 
Ohio  Dec.  (Reprint)  40.  Here  no  such  right 
la  conferred  by  statute,  but  la  expressly  legis- 
lated against,  and  the  authority  of  the  Legis- 
lature so  to  do  Is  clearly  established  by  the 
auttaorltles  dted.  By  providing  that  no  suit 
diall  be  maintained  after  the'  expiration  of 
60  days  to  set  aside  any  sucb  assessment,  or 
to  enjoin  the  mflMpg  of  snch  Improvements 
or  levying  or  collecting  any  such  assessment 
or  Installment  thereof,  of  Interest  or  penalty 
thereon,  or  issuing  such  bonds  or  providing 
for  their  payment,  or  contesting  the  validity 
thereof  on  any  account,  or  for  any  reason 
other  than  for  Jnrlsdictional  matters,  assur- 
ance is  glvoi  would-be  purchasers  of  such 
secnrities  that  an  investment  tb^ein  will  be 
secure  from  litigation  of  the  character  enu- 
merated after  the  time  fixed  by  said  section; 
and  thereby  the  value  of  such  bonds  will  be 
aihanced  and  protected  in  the  hands  of  pur- 
diaaers,  and  such  provisions  will  permit  the 
sale  ttiereof  In  the  markets  of  the  coimtiy 
at  a  better  price  than  otherwise  could  be 
made.  The  acts  of  the  municipality  in  pav- 
ing its  streets  is  a  work  of  a  public  charac- 
ter, and  is  the  exercise  of  a  governmental 
function,  even  though  sucb  work  is  paid  for 
by  tbe  benefited  property  owners  (Norrls  v. 
C^ity  of  Lawton,  148  Paa  123);  and  the  meth- 
od by  which  the  funds  are  to  be  secured  to 
carry  on  such  work  Is  an  exercise  of  the 
power  of  taxation  delegated  to  the  munici- 
pality, and  tbe  burdens  Imposed  by  it,  in  the 
exerdae  of  sanix  ddegated  power,  are  such 
as  must  be  tiome  by  the  property  owners  af- 
fected thereby,  who  must  take  the  risk  of 
the  faithful  performance  of  their  duties  by 
those  who  are  intrusted  with  the  construc- 


tion of  such  Improvement,  and  who  must 
share  in  the  successes  and  failures  of  all 
such  (uidertakings. 

To  admit  the  right  urged  by  defendants  In 
error  would  seriously  hamper  a  municipality 
in  the  performance  of  its  duty  to  the  public, 
and  would  Impair  the  value  of  tbe  bonds  out- 
standing In  this  case,  whose  present  owners 
and  holders  are  unknown  and  who  were  not 
parties  to  this  litigation,  and  thereby  accom- 
plish the  very  thing  of  which  defendants  in 
error  complain ;  that  Is,  deny  said  bondhold- 
ers their  day  in  court  and  deprive  them  of 
their  property  without  due  process  of  law. 
This  would  be  the  effect  not  only  in  the  pres- 
ent case  but  also  as  to  every  bond  of  this 
character  outstanding,  by  taking  away  from 
said  bonds  the  immunity  from  attack  given 
thereto  by  said  section  644.  An  additional 
consequence  to  be  avoided  that  would  fol- 
low such  a  declaration,  as  pointed  out  in  the 
original  opinion,  would  be  to  render  future 
Issues  of  such  bonds  of  uncertain  value,  fo^ 
no  argument  is  necessary  to  establish  the 
proposition  that,  if  the  protection  given  by 
said  section  be  taken  away,  It  would  J[)e  much 
more  difilcult  to  find  a  ready  market  for  said 
securities. 

The  section  does  not  undertake  to  deprive 
the  property  owner  of  any  remedy  he  may 
have  had  to  compel  the  performance  of  the 
work  according  to  contract,  or  to  prevent  the 
misappropriation  of  such  bonds  or  of  the 
funds  derived  from  the  sale  thereof,  but  only 
to  deprive  him  of  such  remedies  as  are  ex- 
pressly enumerated  in  the  statute,  leaving  to 
him  such  other  remedies  as  he  may  have  had, 
with  the  additional  remedy  upon  the  per- 
formance and  maintenance  bonds  required 
by  the  statute. 

The  petition  for  rehearing  Is  tberefore  de- 
nied.   All  the  Justices  concur. 


BOARD  OF  COM'RS  OF  CUSTER  (X)UNTY 

T.  liAWTER.    (No.  7212.) 
(Supreme  Court  of  Oklahoma.    July  25,  1916.) 

(SyUdbua  hy  the  OourL) 

JUDOBB    i&=>22(6)— O0MFBNaA.II0N— flTATtTTOBT 

Pbovision. 
The  salary  of  tbe  judge  of  the  superior  court 
of  Custer  coun^  was  governed  by  section  28  of 
the  General  Fee  and  Salary  Bill  (Laws  1910,  e. 
69),  which  provides:  "Tbe  judge  of  the  superior 
court  of  each  county  shall  receive  as  full  com- 
pensation the  following  salary:  In  counties 
having  a  population  of  not  to  exceed  50,000  the 
sum  of  $2j800  per  annum ;  and  in  counties  in 
excess  of  60,000  population  the  sum  of  $3,000 
per  annum." 

[Ed.  Note.— For  other  cases,  see  Judges,  C!ent 
Dig.  S§  80,  179;    Dec.  Dig.  «=»22(5).r 

Error  from  District  Court,  CuBter  (bounty; 
T.  A.  Edwards,  Judge. 

Action  by  J.  W.  Lawter  against  the  Board 
of  County  (Commissioners  of  the  Ciounty  of 
Custer.  Judgment  for  plalntltT,  and  defend- 
ant brings  error.    Affirmed. 
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A.  B.  Darnell,  ol  Arapaho,  tot  pVaW»ltt  In 
error.  Chas.  T.  Randolph,  of  CUntoli,  for 
defendant  In  error. 

KANE,  G.  J.  This  was  an  action  in  man- 
damus, commenced  by  tbe  defendant  in  er* 
ror,  plaintiff  below,  against  tbe  plalntltTs  ifi 
error,  defendants  below.  The  petition  al- 
leges, In  effect,  and  It  was  admitted  by  an 
agreed  statement  of  facts,  that  the  plaintiff 
was  elected  to  the  office  of  Judge  of  the  su- 
perior court  of  Custer  county  in  November, 
1910,  and  took  his  office  and  qualified  in  Jan- 
nary,  1911,  since  which  date  he  has  been, 
and  is  now,  tbe  duly  elected,  qualified,  and 
acting  Judge  of  said  superior  court  That  the 
defendants  are  the  board  of  county  commis- 
sioners of  Custer  county ;  that  Custer  county 
has  a  population  of  not  exceeding  50,000  pop- 
ulation, and  the  salary  fixed  by  the  general 
fee  and  salary  law,  as  compensation  for  the 
Judges  of  the  superior  courts  in  such  coun- 
ties, is  12,800  per  year.  That,  during  the 
lime  said  plaintiff  has  been  Judge  of  said 
court,  he  has  filed  his  claim  each  month  for 
salary  as  Judge  of  the  superior  court  of  Cus- 
ter county,  and  the  same  has  been  paid  In 
the  sum  of  $233.33,  except  for  the  month  of 
December,  1914;  that  on  January  4,  1915, 
relator  filed  his  claim  for  $233.33  for  salary 
as  superior  Judge  for  tbe  month  of  December, 
1914,  which  claim  was  duly  presented  to  the 
board  of  county  commissioners  and  was  dis- 
allowed and  rejected,  and  the  defendants  re- 
fused to  order  the  said  sum  paid  said  plain- 
tiff. 

Tbe  cause  was  tried  upon  an  agreed  state- 
ment of  acts  substantially  as  above,  and  the 
trial  court,  after  due  consideration,  ordered 
a  peremptory  writ  of  mandamus  to  be  issued, 
as  prayed  for.  We  tbinic  the  writ  was  prop- 
erly issued.  Section  11,  c  14,  art  7,  Session 
Laws  1909,  the  general  law  creating  the  su- 
perior courts,  provides: 

"The  Jadge  of  every  such  court  shall  be  paid 
the  same  salary  as  the  judge  of  the  county  court 
of  his  county  received  at  the  passage  of  this  act 
and  in  the  same  manner." 

Custer  county  did  not  come  within  the  pur- 
view of  the  general  law  creating  superior 
courts  and  was  therefore  unaffected  by  it. 
Subsequently  chapter  47,  Session  Laws  1910, 
was  passed  creating  the  superior  court  for 
Custer  county  to  sit  at  Clinton,  and  section 
7  of  said  act  provides: 

"The  judge  of  such'  cOurt  sliall  be  paid  the  same 
■alary  as  the  judge  of  the  county  court  of  Custer 
county  at  tbe  passage  of  tiiis  act  and  in  the 
same  manner." 

Subsequently,  and  at  the  same  session, 
chapter  69,  Session  Laws  1910,  known  as  the 
''General  Fee  and  Salary  Bill,"  was  passed, 
section  28  of  which  provides: 

"Tbe  judge  of  the  superior  court  of  each 
oounty  sball  receive  as  full  compensation  tbe 
following  salary:  In  counties  having  a  popula- 
tion of  not  to  exceed  50,000  the  sum  of  $2.8^ 
per  annum ;  and  in  counties  in  excess  of  50,000 
population  the  sum  of  $3,000  per  annum." 


It  seems  that  these  last  acts  were  approv- 
ed by  tbe  Governor  in  tbe  order  of  their  pas- 
sage. The  contention  of  counsel  for  plain- 
tiff is: 

"That  Custer  county  had  neither  the  requir- 
ed population  nor  a  city  of  required  sise  to  come 
within  the  law  creating  superior  courts  in  Ken- 
eral  in  this  state;  SDd  the  act  of  1910,  which 
created  tbe  superior  court  of  Custer  county,  was 
a  special  act  and,  as  we  contend,  did  not  in  any 
sense  come  within  the  general  law  creatlnK  tbe 
superior  courts  of  the  state  of  fixing  the  salaries 
of  the  judges  thereof." 

The  question,  whether  the  act  creating 
the  superior  court  for  Custer  county  iB  spe- 
cial legislation,  was  decided  adversely  to  the 
contention  of  counsel  in  Leatherock  et  al.  v. 
Lawter  et  al.,  147  Pac.  324,  wherein  It  was 
held  that  the  superior  conrt  of  Custer  coun- 
ty was  part  and  parcel  of  tbe  general  plan 
for  tbe  creation  of  superior  courts  tbroogbout 
the  state,  and  tbe  act  creating  it  therefore, 
was  general  In  its  nature,  as  it  affected  the 
people  as  a  whole  tliroughout  the  state.  If 
this  is  sound,  it  is  difficult  to  onderstand  w.hy 
section  28  of  the  General  Fee  and  Salary  Bill, 
which  admittedly  fixed  the  salary  of  tbe 
other  superior  judges  in  tills  state,  sbonld 
not  also  fix  the  salary  of  tbe  superior  Judge 
of  Custer  county.  Custer  county  Is  a  county 
having  a  population  not  to  exceed  60,000  and 
no  good  reason  occurs  to  us — and  none  has 
been  advanced  by  counsel  for  plaintiff  in  er- 
ror— ^why  tbe  Judge  of  that  court  should 
not  receive  the  same  salary  as  tbe  Judges  of 
tbe  superior  ooorts  in  all  tbe  other  counties 
of  the  state  having  the  some  population. 
Counsel  for  plaintiff  In  error  states  tbe  rule, 
that  statutes  *  *  -  *  in  pari  materia 
should  be  construed  together,  applies  with 
peculiar  force  to  statutes  passed  at  tbe  same 
session  of  the  Legislature.  But  this  is  not 
a  provision  of  substantive  law,  but  merely  a 
rule  for  determining  the  legislative  intent 
As  It  Is  quite  apparent  from  a  consideration 
of  the  language  of  the  various  acts  involved 
that  the  Legislature  designed  the  general 
fee  and  salary  bill  to  cover  the  whole  subject- 
matter  to  which  it  relates,  and  to  embrace 
the  entire  law  on  the  subject  of  fees  and  sal- 
aries, there  Is  no  reason  for  resorting  to  tlie 
rule  invoked,  or  any  other  canon  of  con- 
struction. 

E\>r  the  reason  stated,  the  Judgment  of  tbe 
conrt  Is  affirmed.    All  the  Jastioes  concur. 


DIMMITT  T.   McDowell.     (No.  6288.) 
(Supreme  Court  of  Oklahoma.    Jttly  25,  1916.) 

(Svttaiu*  bii  tk«  Court) 

Lran.  AND  Slandbb  «s9l5— CoifSTRTTonoir  or 
WoBDs  UsKn-'AonoRABue  Wobdb. 
Words  used  in  an  alleged  libelous  article  are 
to  be  taken  in  their  most  natural  and  obvious 
sense,  and  when  they  are  clear  and  nnambigu- 
ons  and  expose  a  person  to  public  hatred,  con- 
tempt ri^ule,  or  obloquy,  or  tend  to  deprive  a 
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^raon  of  pubUe  confidence,  or  injure  him  In 
bii  occupation,  the  article  is  libelous  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  t  1 ;  Dec.  Dig.  «5>15.] 

Commissioners'  Opinion,  Division  Ka  8. 
Error  from  District  Court,  Blaine  Oonnty; 
James  A.  Tolbert,  Jndge. 

Action  by  Mrs.  J.  0.  Dimmitt  against  C.  S. 
UcDoweU.  Judgment  for  defendant,  and 
plalntur  appeals.    Reversed  and  remanded. 

Wm.  O.  Woolman,  of  Watonga,  for  defend- 
ant in  error.  A.  L.  Emery,  R.  C.  Brown,  and 
Seymour  Foose,  all  «t  Watonga,  for  plalntlH 
In  error. 

RITTENHOTJSB,  0.  This  action  was 
brought  to  recover  damages  in  the  sum  of  $5,- 
OOO,  caused  by  an  alleged  false,  malicious, 
libelous,  and  unprivileged  publication  in  tbe 
Canadian  Valley  Record,  a  weekly  newspaper 
pnblished  by  the  defendant,  C.  S.  McDowell, 
who  was  editor,  owner,  and  publisber  of  such 
publication.  The  article  complained  of  Is  as 
follows: 

"Robt.  Hollis  while  threshing  for  the  Hatgler 
I  brothers  had  tiie  misfortune  to  lose  $22  worth 
'  of  groceries.  Mrs.  Dimmitt  was  Aoiag  the 
,       cooking  and  she  prepared  supper  and  put  it  on 

tbe  table;  she  had  to  go  home  that  evening  ao 
I        whea  the  machine  whisued  she  got  in  her  buggy 

lod  started  for  home.    And  while  the  men  were 

CMninr  from  the  machine  to  the  cook  shack  the 

(loranea  came  up  mining." 

A  demurrer  was  filed  to  the  petition  on  two 
groands:  (1)  That  the  petition  did  not  state 
facts  snffleient  to  constitute  a  cause  of  ac- 
tl<m;  and  (2)  that  the  article  set  forth  in 
platntifl's  petition  declared  upon  is  not  Ubel- 
oos  and  Is  insufficient  in  law  to  warrant  a 
recovery.  This  demurrer  was  sustained  by 
the  court 

It  is  argued  that  the  article  was  not  libel- 
ous per  se,  and,  as  no  special  damages  were 
asked,  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
in  support  thereof  McKenney  v.  Carpenter, 
42  OkL  410,  141  Pac.  T7»,  Is  dted.  If  the 
article  Is  not  libelous  per  se,  then  tbe  author- 
ity relied  on  is  controlling.  The  question 
here  to  be  determined  is  whether  the  lan- 
gnage  used  in  the  article  under  consideration 
and  which  is  claimed  to  be  libelous  per  se 
under  section  233S,  Comp.  Laws  1909,  is  clear 
and  unambiguous;  and,  if  so,  did  it  expose 
Mrs.  Dinunitt  to  public  hatred,  contempt, 
ridicnle,  and  obllquy,  or  tend  to  deprive  her 
of  public  confidence,  or  to  injure  her  in  her 
occupation?  It  is  a  general  rule,  often  an- 
nounced in  this  state,  that  W(H>d8  used  in  an 
article  claimed  to  be  libelous  must  be  given 
their  natural  and  obvious  meaning.  Spencer 
V.  Minnlck,  41  OkL  61S,  189  Pac.  130;  Hub- 
bard V.  Cowling,  36  OkL  603,  129  Pac.  714. 
Now,  what  is  the  natural  and  obvious  mean- 
ing of  an  article  which  states  that  a  certain 
party  was  cooking  for  a  threshing  outfit; 
that  after  she  had  prepared  supper,  she  had 


to  go  home;  that  wblls  tbe  men  were  com- 
ing from  the  machine  to  the  cook  shack  cer- 
tain groceries  came  up  missing  7  To  our  mind, 
the  meaning  and  effect  of  this  article  is  clear. 
It  charges  that  Mrs.  Dimmitt  prepared 
supper,  put  it  on  the  table,  and  that  when 
the  men  started  to  the  oook  shack,  she  got ' 
in  her  buggy  and  took  the  groceriea  with 
her.  It  is  true  that  tbb  article  Is  so  written 
that  it  could  be  argued  that  Mrs.  Dimmitt 
is  not  charged  with  theft;  but  no  reasonable 
construction  could  be  used  other  than  that 
she  was  charged  with  that  crime.  The  in- 
sinuation of  theft  is  strong,  and  the  natural 
and  obvious  meaning  of  the  article  to  those 
who  might  read  it  is  that  Mrs.  Dimmitt  com- 
mitted the  crime  of  theft  It  necessarily  fol- 
lows that  the  article  is  libelous  per  se,  and 
the  petition  states  a  cause  of  action. 

The  cause  should  therefore  be  reversed  and 
remanded  for  a  new  trlaL 

PBB  CURIAM.    Adopted  In  whole. 


HILLIGOSS  V.  WEBB  et  aL    (No.  6707J 
(Supreme  Court  of  Oklahoma.    July  20,  10160 

(ByUabut  by  the  Court.) 

1.  Appbai,  and  Ebbok  ^=»680(1)— Bxoobd  — 
Review. 

~  The  trial  court  sustained  a  general  demo*- 
ler  to  the  amended  petition,  and  rendered  Judg- 
ment for  costs  agamst  plaintifC  Tie  record 
fails  to  show  that  either  the  order  sustaining 
demurrer  or  the  final  Judgment  awarding  costs 
was  entered  of  record  m  the  trial  court  Eeld, 
that  the  record  presents  no  question  to  this 
court  for  review  under  assignments  of  error 
predicated  thereon. 

[Ed.  Note.— For  other  cases,  see  Aroeal  and 
Error,  Cent  Dig.  f  2880;  Dec  Dig.  «=> 
680(1).] 

2.  Appeal    and    Ebbob    «=>773(2)— Bbiev»— 
Failube  to  File— Abandonmert. 

Where  plaintiS  in  error  fails  to  file  brief 
as  required  by  rule  7  of  this  court  (137  Pac.  Iz), 
and  offers  no  excuse  for  his  failure  to  so  com- 
ply with  such  rule,  the  appeal  will  be  deemed 
to  have  been  abandoned,  and  will  be  dismissed 
for  want  of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Ai^al  and 
Error,  Cent  Dig.  U  3104,  8108;  Dee.  Dig.  «a> 
773(2).] 

ConunlsslonerB'  Opinion,  Division  No.  6. 
Error  from  District  Court  Pontotoc  (3onnt7; 
Tom  D.  McKeown,  Judge. 

Action  by  S.  M.  Hllllgoas,  general  agent, 
etc.,  against  James  B.  Webb  and  another. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Dismissed. 

O.  F.  Green,  of  Ada,  tor  plaintiff  In  error. 
B.  H.  Epperson  and  Holt  Webb  A  Ennls^  all 
of  Ada,  for  defendants  in  error. 

CAMPBELL,  0.  [1]  This  action  was  com- 
menced in  the  district  court  of  Pontotoc  coun- 
ty for  the  recovery  of  a  personal  Judgment 
against  defendants.  A  general  demurrer  was 
sustained  to  the  amended  petition,  and  plain- 
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tiff  elected  to  stand  npon  bla  petition  and  a 
Judgment  was  rendered  against  plaintllT  for 
costs.  Tills  proceeding  In  error  was  com- 
menced by  filing  In  this  court  a  petition  In 
error,  with  case-made  attached,  to  have  the 
Judgment  of  the  trial  court  rerlewed.  The 
■  record  fails  to  show  that  the  order  of  the 
trial  court  sustaining  the  general  demurrer  to 
the  amended  petition  was  entered  of  record 
In  the  trial  court;  also  the  record  fails  to 
show  that  the  Judgment  of  the  trial  court  for 
costs  against  the  plaintiff  was  entered  of  rec- 
ord in  the  trial  court  Under  numerous  deci- 
sions of  this  court,  the  record  presents  no 
question  for  review  for  the  above  reasons. 

In  Graham  v.  Graham,  167  Pac.  740  (not 
yet  officially  reported),  it  was  held: 

"A  purported  order  of  the  trial  court  sustain- 
ing a  demuiTer  to  a  petition  is  without  force 
where  the  case-made  fails  to  Bbow  afBrmatlTely 
that  such  order  was  entered  of  record  pursuant 
to  BCctioDg  6143,  5324,  Rey.  Laws  IQIO." 

[2]  The  petition  in  error  with  case-made 
attached  was  filed  in  this  court  on  August  6, 
1914,  and  this  cause  has  been  regularly  as- 
signed for  submission  and  has  been  duly  sub- 
mitted, after  notice  to  plaintiff  In  error.  No 
brief  has  been  filed  as  required  by  rule  7  of 
this  court  (137  Pac.  Iz),  and  no  excuse  offer- 
ed by  plaintiff  in  error  for  not  having  com- 
plied with  such  rule.  It  has  been  many 
times  decided  by  this  court  under  such  con- 
dition that  the  appeal  will  be  presumed  to 
have  been  abandoned,  and  should  be  dismiss- 
ed. Conness  v.  Brown,  44  Old.  137,  143  Pac. 
852. 

For  the  reasons  above  suggested,  the  ap- 
peal is  dismissed. 

PER  CUniAM.    Adopted  In  whole. 


LEDOERWOOD   v.   NEAI*      (No.   7626.) 
(Supreme  Ck>urt  of  Olilaboma.    July  26,  1916.) 

(8vUabu$  ly  ihe  Court.) 

1.  Appeal  awd  Ebbob  iS=»671(3)  —  Assign- 
ments OF  Ebbob  —  Case-Made  Not  Con- 
taining All  the  Evidewoe. 

Aastgnments  of  error,  which  require  an  ex- 
amination of  the  evidence,  will  not  be  consider- 
ed, where  the  case-made  does  not  state  by  way 
of  averment  that  it  contains  all  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2869;   Dec.  Dig.  «=>671(3).] 

2.  Appeal  AMD  Ebbob  ®5>754(3)—ABaiGH)(ENT 
or  Ebbok— Denial  of  New  Tbial. 

Errors  alleged  to  have  occurred  during  the 
progress  of  a  trial  cannot  be  considered  by  this 
court,  unless  the  overruling  of  the  motion  for 
new  trial  is  assigned  as  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3086;  Dec.  Dig.  e=>754(3).] 

CommissionerB'  Opinion,  Division  No.  4 
Error  from  County  Court,  Kay  Ck>unty; 
Joshua  Ik  Roberson,  Judge. 

Action  by  O.  J.  Neal,  against  Q.  0.  Ledger- 
wood,  for  commission  on  sale  of  real  estate. 
Judgment  for  plaintiff  and  defendant  ap- 
peals.   Dismissed. 


J.  B.  Cumm,  of  Blackwdl,  for  plaintiff  In 
error.  Herman  S.  Gurley,  of  Blacfcw^  for 
defendant  in  error. 

EDWARDS,  0.  The  plaintiff  sued  in  the 
county  court  of  Kay  county,  Okl.,  to  recover 
of  the  defendant  an  agent's  commission  for 
the  sale  of  real  estate.  The  case  was  tried  to 
a  Jury,  which  returned  a  verdict  for  tbe 
plaintiff,  ui)on  which  verdict  the  court  reor- 
dered Judgment    The  defendant  appeals. 

[1]  The  case-made  before  us  does  not  ai^ 
pear  to  have  been  filed  in  tbe  county  court 
of  Kay  county,  the  court  in  wlilch  the  case 
was  tried,  bat  does  appear  to  have  been  filed 
in  the  district  court  of  Kay  county,  and 
bears  such  indorsement.  The  case-made  does 
not  contain  a  recital  that  it  contains  all  the 
evidence  introduced  in  the  trial  of  the  case. 
The  petition  in  error  does  not  assign  as  er^ 
ror  the  overruling  of  the  motion  for  new 
trial. 

[2]  It  Is  well  settled  that  a  case-made  not 
filed  with  the  papers  in  the  case  in  the  court 
below  is  a  nullity,  and  cannot  be  considered 
in  this  court.  Abbott  v.  Rodgers,  35  Okl. 
189,  128  Pac.  908 ;  Peck  v.  Stephens,  35  Okl. 
468,  130  Pac.  276.  This  court  take  Judiaal 
knowledge  that  the  clerk  of  the  coun^  court 
and  the  clerk  of  the  district  court  is  the  same 
person  with  the  official  title  of  court  clerk. 
Whether  or  not.  In  a  case  where  a  party  de- 
siring to  appeal  deposits  a  case-made  with 
the  proper  officer,  for  filing  in  the  proper 
coprt,  and  said  case-made  is  by  such  officer 
filed  in  a  different  court,  of  which  court  such 
officer  Is  also  clerk.  Is  a  fatal  error,  we  ex- 
press no  opinion.  But  in  any  event,  as  the 
case-made  does  not  contain  a  recital  tliat  it 
contains  all  of  the  evidence  introduced  In 
the  court  below,  this  court  has  repeatedly 
held  that  it  could  not  review  any  question 
which  required  an  examination  of  the  evi- 
dence. And,  as  tbe  petition  in  error  does  not 
assign  the  overruling  of  the  motion  for  new 
trial  as  error,  errors  alleged  to  have  occur- 
red during  the  progress  of  tbe  trial  cannot  be 
considered  in  this  court  Avery  et  aL  y. 
Bays,  44  Okl.  71,  144  Pac.  624;  Maddox  ▼. 
Barrett  44  Okl.  101,  143  Pac.  673;  Nldlffer 
V.  Nldlffer,  44  Okl.  218,  144  Pac  350.  Tbls 
also  has  been  repeatedly  held  by  this  court 

The  appeal  is  dismissed. 

PER  CURIAM.    Ad<«ted  In  wbolA. 


NATIONAL  SURETZ  CO.  ▼.  HALHI  et  aL 

.  (No.  4606.) 
(Supreme  Court  of  Oklahoma.    July  2S,  1816.) 

(Bvtlaiut  ly  the  Oowrt.) 
1.  Pbinoipal  and  Subety  ^=>117,  159,  161— 
Excessive   Payments   on    Buildino   Coh- 

TBACT— BhEDKH   OF  PROOF— EVIDENCE. 

Where  a  building  contract  made  a. part  of 
tbe  bond  provided  that  "payments  on  the  work 
shall  be  made  from  time  to  time  as  the  work 


4=>Far  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Kejr-Numbered  DlgMU  ana  Indezaa 
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, npon  the  ■rchitect'e  certificate  that 

■aid  amonnts  have  bcnome  due  and  at  no  time 
until  the  completion  «!£  they  be  made  to  ex- 
ceed 85  per  cent,  of  the  viilue  of  work  finished 
and  in  place  at  the  date  of  each ;"  and  where 
laid  payments  did  exceed  8B  per  cent,  of  the 
Talue  of  the  work  finished  and  in  place  at  the 
date  of  each  payment,  assuming  that  a  oompli" 
ance  with  the  stipulation  was  a  condition  pre- 
cedent to  a  right  to  recover  on  the  bond,  Md, 
in  a  suit  by  the  obligee  against  the  surety  com- 
pnny,  a  surety  for  hire  upon  the  bond,  that  a 
failure  to  perform  it  will  not  defeat  a  recoven 
thereon  in  toto,  but  only  to  the  extent  defend- 
ant has  been  injured  by  failure  to  perform ;  and 
that  the  bnrden  is  on  the  defendant  to  show  the 
extent  of  his  injary.  Evidence  examined,  and 
keld,  further,  no  such  injury  appearing,  that 
plaintiff  was  entitled  to  recover  the  whole 
amount  of  the  penal  sum  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  U  28§-286,  42S-436, 
439-441;   Dec.  Dig.  «=»lir.  159,  161.] 

2.  PalNCTPAL  AMD   SUBBTT  «=»100(4)— BtJILD- 
lUO      CoHTaACT— COHBTBHOnON— GHANOM— 

"If"— "Amount    of    Money    Involved"— 

"Agqkkoatz." 
Where  the  building  contract  provided  that 
changes  in  the  plana  and  specifications  might 
be  made  without  limit  or  notice  to  the  surety 
company,  when  agreed  to  in  writing  between 
the  parties  thereto,  and  the  bond,  for  the  faith- 
ful performance  of  the  contract  on  the  part  of 
the  contractor,  executed  by  the  surety  company 
as  surety  upon  express  conditions  therein  de- 
clared to  be  precedent  to  any  right  of  recovery 
,  thereon,  among  other  things,  provided:  "That 
I  when  the  cost  of  said  changes  shall  in  the  ag- 
gregate amount  to  a  sum  equal  to  10  per  cent 
of  the  penal  sum  of  this  bond,  no  further  chang- 
es or  alterations  shall  be  agreed  upon  by  the 
principal  and  obligee  until  the  consent  of  the 
company  shall  first  be  obtained  thereto,"  in  a 
suit  by  the  obligee  against  the  principal  and 
sure^  on  the  bond,  contract  and  bond  construed 
together  as  one  instrument  and  held,  that  it 
seems  the  consent  of  the  surety  company  to 
changes  in  the  plans  to  cost  in  the  aggregate  in 
excess  of  10  per  cent  of  the  penal  sum  of  the 
bond  was  a  condition  precedent  to  the  right  to 
make  them;  bnt,  as  the  evidence  discloses  that 
the  cost  of  the  changes  made  did  not  in  the  ag- 
gregate, equal  said  sum,  plaintiff  was  entitle] 
to  recover. 

[EkL  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  g  168 ;    Dec.  Dig.  «=» 


!  Error    from    District    Court,    Oklahoma 

I       County;   Geo.  W.  Clark,  Judge. 

Action  by  W.  P.  Haley  againat  Oeorge  W. 
Binning  and  another.  Judgment  for  plaiit- 
dtr.  and  defendant  National  Surety  Gompany 
brings  error.     Affirmed. 

I  Stuart,  Crnce  &  Gilbert,  of  Oklahoma  City, 

for  plaintiff  in  error.  Everest  &  Campbell, 
'  of  Oklaboma  City,  for  defendant  In  error  W. 
I       P.  Hale^. 

TURKEB,  J.  On  September  22,  1911,  in 
the  district  court  of  Oklahoma  county,  W. 
P.  Haley,  defendant  in  error,  sued  Geo.  W. 
Binning  as  principal  and  National  Stirety 
Company,  plaintlfr  in  error,  as  surety  to  re- 
cover on  a  bond  dated  December  18,  1909, 
glvoi  to  secure  the  faithful  performance  of 
a  contract,  whereby  Binning  agreed  to  erect 
a  building  for  plaintiff  in  Oklahoma  City 


within  90  days  from  the  date  thereof  for 
$21,500,  according  to  certain  plans  and  spec- 
ifications made  a  part  of  the  contract  which 
was  dated  December  7,  1909,  and  made  a 
part  of  the  bond. 

The  breach  of  the  bond  was  alleged  to  be 
that  Binning  had  abandoned  the  contract, 
whereupon  plaintiff  was  compelled  to  take 
charge  of  the  building  and  complete  the 
same  at  bis  own  expense  and  at  a  loss  of 
$9,862.25,  for  which,  after  alleging  a  com- 
pliance with  all  conditions  precedent  to  re- 
cover thereupon,  he  prayed  Judgment  against 
Binning  as  principal  and  against  the  surety 
company  for  $4,300,  the  full  amount  of  the 
bond.  For  answer,  the  surety  company, 
after  general  denial  and  a  8i>eciflc  denial  of 
the  performance  of  conditions  precedent  to 
a  right  to  recover,  admitted  the  execution 
of  the  bond,  and  for  further  defense  speciflc- 
nlly  alleged: 

"That  many  material  changes  and  alterations 
were  made  by  plaintiff  and  the  defendant  Bin- 
ning in  the  plans  and  specifications  and  in  the 
erection  of  said  building,  which  were  made  with- 
out the  knowledge,  consent  or  approval  of  this 
defendant  and  that  by  reason  of  such  changes 
having  been  made,  without  the  knowledge,  con- 
sent or  approval  of  this  defendant^  the  National 
Surety  Company,  and  its  obligation  upon  said 
surety  bond  was  absolved  and  this  defendant 
released  from  further  responsibility  thereon." 

Binning  made  default.  On  trial  to  the 
court,  there  was  Judgment  for  plaintiff  and 
against  Binning  and  the  surety  company  as 
prayed,  and,  after  motion  for  new  trial  was 
filed  and  overruled,  the  surety  company 
brings  the  case  here. 

[2]  As  to  the  surety  company,  the  Judg- 
ment Is  neither  contrary  to  the  law  or  the 
evidence  as  contended.  On  this  point  the  ev- 
idence discloses  that  the  bond,  after  making 
the  contract  a  part  thereof,  among  other 
things,  provides: 

"Now,  therefore,  the  condition  of  this  instru- 
ment is  such  that  if  the  said  principal  shall 
well  and  truly  perform  the  terms  and  provi- 
sions of  said  contract  on  the  part  of  said  prin- 
cipal required  to  be  performed,  then  this  instru- 
ment shall  be  null  and  void,  otherwise  to  be 
and  remain  in  full  force  and  effect:  Provided, 
however,  and  this  instrument  is  executed  by  the 
comt>any  as  surety  upon  the  following  express 
conditions,  which  Bhall  be  precedent  to  the  right 
of  recovery  hereunder.  *  •  •  The  obligee 
shall,  at  the  times  and  in  the  manner  specified 
in  said  contract,  perform  all  the  covenants, 
matters  and  things  required  to  be  by  the  obligee 
performed;  and  if  the  obligee  default  in  the 
performance  of  any  matter  or  thing  in  this  in* 
strument,  or  in  said  contract  agreed  or  requir- 
ed to  be  performed  by  the  obligee,  the  company 
shall  thereupon  be  relieved  from  all  Uabili^ 
hereunder.  *  •  •  If  any  changes  or  altera- 
tions by  the  princijml  and  obligee  be  made  in 
the  plans  or  specincations  for  the  work  men- 
tionpd  in  said  contract,  the  obligee  shall  im- 
mediately so  notify  the  company  of  such  chang- 
es or  alterations,  giving  a  description  thereof 
and  stating  the  amount  of  money  involved  by 
such  changes  or  alterations:  Provided,  how- 
ever, that  when  the  cost  of  said  changes  or  al- 
terations shall  in  the  aggregate  amount  to  a 
sum  equal  to  10  per  cent,  of  the  penal  sum  of 
this   bond,   no   further   changes  or  alterations 
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■haU  be  agreed  upon  by  tbe  Pti'''';„^  «nd 
obligee,  unUl  the  consent  of  tbe  coOP*"*  Bhall 
first  be  obtained  thereto." 

The  evidence  further  discloses  that  on 
rebruary  18,  1910,  and  while  Binning  was 
at  work  on  the  building,  plaintiff  sent  by 
registered  mall  to  the  office  of  tbe  surety 
company  In  New  York  an  itemized  list  of 
changes  from  the  original  plans  which,  he 
wrote  the  company,  had  been  agreed  upon 
between  him  and  Binning.  Some  of  the  17 
items  In  the  list  showed  changes  which  added 
to  the  contract  price  $509.58;  others  showed 
changes  which  reduced  it  1309.40;  and  oth- 
ers which  did  not  affect  it  at  all.  In  the  list 
was  an  item  providing  for  piping  gas  to  the 
front  store  room,  for  two  openings  for  light, 
and  to  halls  above  first  floor,  "cost  not  yet 
ascertained."  Another  provided  for  wiring 
for  three  electric  signs,  "cost  not  yet  ascer- 
tained"; but  it  seems  ttie  cost  of  both  these 
items  was  furnished  on  a  later  list  On 
March  13,  1910,  plaintiff  sent  to  the  surety 
company  a  similar  list  which,  he  wrote  the 
company,  had  been  agreed  upon  between  him 
and  Binning,  containing  28  items,  some  of 
which  added  to  the  contract  price  $40.18, 
and  others  which  reduced  it  $36.  All  of 
them  provided  for  changes  in  the  plans  and 
specifications;  the  last  item  on  the  list  pro- 
vided for  margins  on  floors  of  rooms  of  up- 
per story  to  be  stained,  "cost  not  ascertain- 
ed." The  cost  of  this  Item  also  v^as  furnish- 
ed on  a  later  list.  On  March  5,  1910,  plain- 
tiff and  Binning  entered  into  an  agreement, 
supplemental  to  that  of  December  7th,  con- 
sisting of  26  items,  some  of  which  added  to 
the  contract  price  $452.16,  and  some  de- 
ducted therefrom  $324.40,  and  some  did  not 
affect  it  at  all,  but  aU  provided  for  changes 
in  the  plans  and  specifications.  As  defend- 
ant does  not  complain  of  want  of  notice  of 
these  changes,  we  presume  the  same  was 
given.  On  April  3d  Binning  quit  the  con- 
tract, after  receiving  some  $18,000  of  the 
contract  price  of  $21,500  for  the  building 
whereupon  plaintiff,  about  June  1st,  complet- 
ed the  same,  as  he  had  a  right  to  do  under 
the  contract,  at  a  cost  of  $9,862.25  in  excess 
of  the  contract  price,  after  which  he  brought 
this  suit;  from  all  of  which  it  is  contended 
that,  as  the  bond  is  in  the  penal  sum  of  $4,- 
300,  and  the  increased  cost  of  the  changes 
in  the  first  list  of  items  exceeded  10  per  cent 
of  the  penal  sum  of  tbe  bond,  the  consent  of 
the  company  thereto  as  to  such  excess  was 
not  only  a  condition  precedent  to  the  right 
of  plaintiff  and  Binning  to  agree  to  make 
them,  but  a  condition  precedent  to  plaintiffs 
right  to  recover  on  the  bond;  and  that,  as 
the  evidence  discloses  such  consent  was  never 
had  before  the  changes  were  made,  plaintiff 
cannot  recover.  This  contention  cannot  be 
sustained. 

Standing  alone,  the  changes  made  were 
expressly  authorized  without  the  consent  of 
any  one,  save  the  parties  to  the  contract,  by 
that  part  of  the  contract  which  provides: 


"It  is  mntnelly  understood  by  the  parties 
hereto  that  any  cnanges  made  in  the  planB  and 
specificationa  for  tbe  foregoing  building  (shall 
be  binding)  if  a  mutual  agreement  is  made  in 
writing  and  witnessed  (and),  the  amount  of 
same  may  be  added  or  deducted  aa  tbe  caae  may 
be  (from  the  contract  price)  without  in  any 
wise  affecting  this  instrument."  (Worda  in 
parenthesis  are  onrs.) 

'Which  means  that  any  changes  when  in 
writing,  whether  they  cost  in  excess  of  10 
per  cent  of  the  penal  sum  of  the  bond  or 
not,  may  be  made  without  notice  to  any  one 
and  shall  be  blading  upon  the  parties  to  tbe 
contract  without  in  any  wise  affecting  "this 
instrument" — ^that  is,  the  contract;  and, 
since  It  is  a  part  of  the  bond,  without  affect- 
ing the  validity  of  the  bond.  Incorporated 
as  it  was  in  tbe  bond,  this  stipulation  be- 
came and  was  that  of  the  surety  comiuiny 
as  well  as  tliat  of  the  parties  to  the  contract 
and  evidenced  the  consent  of  the  company 
thereto. 

In  Woodruff  v.  Schultz  et  aL,  155  Mich. 
11,  118  N.  W.  679,  16  Ann.  Cas.  346,  in  tbe 
headnotes  it  is  said: 

"Alterations  in  a  building  contract,  made  by 
agreement  between  the  principal  contractor  and 
the  owner,  whereby  certain  provisions  of  the 
contract  are  abrogated  and  other  provisions 
substituted  therefor,  will  operate  to  rdease  a 
surety  on  the  contractor's  bond  who  has  not 
assented  thereto.    *    •    •  •• 

Of  course,  where  he  has  assented,  the  con- 
trary rule  applies  and  the  surety  will  be 
bound.  This  case  is  ably  annotated  in  vol- 
ume 16,  Ann.  Gas.  At  page  348  the  learned 
author  states  the  rule  to  be: 

"It  is  well  settled  that  If  the  contract  be- 
tween the  owner  and  the  contractor  permits  al- 
terations to  be  made  in  the  work  to  be  done,  or 
if  the  bond  itself  permits  the  alterations,  the 
surety  will  not  be  discharged  by  reason  of  a 
material  alteration  mnde  without  his  express 
consent,  where  such  alteration  is  one  contem- 
plated by  the  terms  of  the  stipulation  permit- 
ting alterations." 

ntlt^  note  cites  American  Surety  Co.  v. 
Scott  et  al.,  18  Okl.  264,  90  Pac.  7.  There 
it  was  held  that  where  a  surety  company 
for  a  consideration  enters  into  a  bond  for 
the  faithful  performance  of  a  builder's  con- 
tract, and  the  contract  and  bond  contain  a 
provision  that  changes  may  be  made  In  tbe 
building  at  the  option  of  the  owner,  that 
the  making  of  such  changes. will  not  avoid 
the  bond.  See.  also,  Ashoibroedel  Club  v. 
Flnlay,  53  Mo.  App.  256;  Toung  et  al.  v. 
Young  et  al.,  21  Ind.  App.  609,  62  N.  B.  776 ; 
Schrelber  et  al.  v.  Worm,  164  Ind.  7,  72  N. 
B.  852 ;  Lumber  Co.  v.  Surety  Co.,  124  Iowa, 
617,  100  N.  W.  556;  McLennan  v.  Welling- 
ton, 48  Kan.  766,  30  Pac.  183;  Gonsaol  ▼. 
Sheldon,  35  Neb.  247,  82  N.  W.  1104;  Peo- 
ple's Lumber  Co.  v.  Oillard,  136  Cat  65,  68 
Pac.  676;  Eureka  Stone  Co.  ▼.  First  Cbrls- 
ttan  Church,  86  Ark.  212,  110  S.  W.  1042; 
United  States  v.  Walsh  et  aL,  115  Fed.  697, 
62  C.  O.  A.  419;  McMullen  et  al.  v.  United 
States,  167  Fed.  460,  93  C.  C.  A.  96. 

And  so,  we  repeat,  the  changes  thus  a^eed 
upon  might  properly  have  been  made  purso- 
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ant  to  the  terma  of  tbe  contract  ooostraed  by 
Itself.  And  stlU  leaTlns  the  parties  to  tbe 
contract  to  make  changes  ad  libitum  and 
without  notice,  but  In  modlflcation  of  said 
ItroTlslon  In  the  contract  as  to  notion  onlx> 
the  bond  furtber  reads: 

"If  any  changes  •  •  •  be  made  in  the 
plans  for  the  work  mentioned  in  the  contract, 
the  oblifee  ebaJl  imme^tely  so  notify  the  eom- 
pan;  <»  such  cltanges,  •  *  •  giving  a  de- 
scription thereof  and  stating  tbe  amount  of 
money  involved  by  such  changes." 

Now,  as  "If"  means  "when"  (State  ex  reL 
Haskell  y.  Houston,  21  Okl.  782,  97  Pac.  082), 
and  changes  in  tbe  plans  can  be  made  as  well 
by  adding  tbereto  as  deducting  tberefrom 
(Bule  et  at  v.  Anderson,  160  Mo.  App.  847, 
142  S.  W.  358).  this  provision  means  that 
when  the  obligee  and  the  principal  In  tbe 
bond  agree  to  make  additions  to  or  deduc- 
tions from  the  work  prescribed  by  the  plans, 
the  obligee  shall  Immediately  so  notify  the 
company  thereof,  describing  them,  and  stat- 
ing tbe  amount  of  money  Involved  In  such 
changes.  And,  so  far,  neither  contract  or 
bond  places  any  limitations  ou  the  contract- 
ing parties  as  to  the  amount  of  the  cost  of 
such  changes,  but  provides  aa\y  for  notice, 
describing  the  changes  and  stating  tbe 
amount  of  money  involved  therein.  And  by 
"money  Involved,"  as  used  in  that  connec- 
tion, the  bond  means  the  amount  of  money 
Involved  In  both  additions  to  and  deductions 
from  tbe  contract  price;  as  where  a  door  Is 
added  at  a  cost  of  fOO  and  another  Is  left  off 
at  a  cost  of  $25,  the  "amount  of  money  in- 
volved" means  $75.  And  so  we  say  that, 
when  Haley  furnished  the  surety  company 
the  Ilist  of  items  of  February  18,  IBIO,  agreed 
on  by  him  and  Binning  and  so  notified  the 
cmnpany,  he  lived  up  to  all  conditions  prece- 
dent to  his  right  to  recijrer  thus  far  denom- 
inated In  the  bond.  But  the  bond,  prescrib- 
ing further  conditions  precedent,  reads: 

"Provided,  however,  that  when  the  cost  of 
ndd  changes  •  •  •  aball  in  the  aggregate 
amount  to  a  sum  equal  to  10  per  cent,  of  tbe 
penal  sum  of  the  bond,  no  furtber  changes  shall 
be  agreed  upon  by  the  principal  and  obligee, 
until  the  consent  of  the  company  shall  first  be 
obtained  thereto." 

Relying  upon  which  It  Is  contended  that 
the  cost  of  the  changes  agreed  upon  in  tbe 
list  of  February  18th  is  In  excess  of  10  per 
cent,  of  the  penal  sum  of  the  bond,  and  hence 
the  consent  of  the  company  tbereto,  as  to 
iDdi  excess,  was  a  condition  precedent  to 
plaintiff's  right  to  recover  on  the  bond,  and, 
as  such  consent  was  never  bad.  plaintiff  can- 
not  recover.  Assuming  for  tbe  moment  that 
tbe  cost  of  said  changes  were  in  amount  In 
excess  of  10  per  eeaU  of  the  penal  sum  of 
the  bond,  it  seems  that  defendant's  conten- 

I        tlon  is  correct 

I  Norw^lan,  etc.,   Congregation  t.  United 

i  States  Fidelity  ft  Guaranty  Co.,  81  Minn.  82, 
8S  N.  W.  487,  was  a  salt  by  tbe  obligee 

!       against   tte   principal   and  surety   upon  a 


builder's  bond,  the  conditions  of  which  were 
substantially  as  here.  It  was  alleged  that  the 
contractor  failed  to  perform  his  contract  in 
certain  partlcalars.  The  cause  was  defended 
on  the  ground  that  certain  changes  and  al- 
terations bad  been  made  in  the  plans  and 
specifications  wlthoub  proper  consent,  as 
here,  and  hence  the  surety  was  released  from 
liability  on  the  bond.  At  the  dose  of  tbe 
evidence  the  Court  directed  a  verdict  for 
plaintiff,  and  the  company  appealed.  The 
contract  authorized  changes  as  here.  Tbe 
bond,  however,  provided: 

"But  a  departure  from  the  terms  of  said  con- 
tract  as  to  the  time  and  manner  of  payment  of 
the  contract  price,  and  changes  in  tbe  plans  or 
specifications  shall  not  discharge  the  surety  on 
this  bond,  or  reduce  the  liability  of  tbe  surety. 
No  change,  however,  shall  be  made  in  the  plans 
or  specificationi  which  will  increase  tbe  cost 
of  the  building  more  than  $300,  without  the 
consent  of  the  surety  company  to  such  change." 

Construing  which  tbe  court  said: 
"Fairly  eonstmed,  in  connection  with  a  pro- 
vision In  the  contract  which  anthorixed  changes 
and  alterations  in  the  plans  and  specifications, 
it  is  evident  that  no  departure  from  the  terms 
of  the  contract  as  to  dtanges  and  alterations 
in  the  work  without  the  consent  of  the  defend- 
ant surety  company  released  the  latter,  unless 
the  cost  of  tbe  strneture  was  increased  in  a 
sum  exceeding  $300  by  reason  of  such  changes 
and  alterations.  The  language  is  that  a  de- 
parture from  the  terms  of  the  contract  as  to 
changes  and  alterations  shall  not  discharge  the 
surety  unless  such  changes  and  alterations  in- 
crease the  cost  in  a  sum  exceeding  $300." 

But  reversed  the  cause  because  tbe  court 
refused  to  permit  the  surety  company  to 
prove  that  the  Increased  cost  of  the  changea 
made  exceeded  $300.  After  reversal  tbls 
cause  was  again  tried  on  that  issue  alone 
and  on  appeal  the  court,  in  tbe  same  case  re- 
ported In  83  Minn.  269,  86  N.  W.  330,  adbered 
to  tbls  construction  of  tbe  contract  and  In 
tbe  beadnotes  said: 

"A  provision  in  a  surety  bond  to  secure  ful- 
fillment of  a  contract  to  erect  a  church  that  al- 
terations increasing  the  cost  $300  are  allowed 
restricted  permissible  changes  in  the  plans  to 
that  amount,  and,  if  such  changes  increased  the 
cost  to  a  larger  sum,  such  changes  would  con- 
stitute a  departure  from  the  contract,  and  would 
release  the  surety  company;  followius  urevious 
decision  of  this  case  in  81  Minn.  82  [83  N.  W. 
487]." 

Neuwirtb  v.  Moydell,  188  Mo.  App.  467,  174 
S.  W.  206,  was  a  suit  by  an  obligee  against 
tbe  principal  and  sureties  on  a  builder's 
bond,,  as  here.  The  defense  urged  was  also 
substantially  the  same.  Construing  together 
both  contract  and  bond,  it  was  held  that  al- 
though the  contract  provided  that  alterations 
might  be  made  in  the  contract  by  tbe  parties 
thereto,  tbe  extent  thereof  which  might  be 
made  without  the  consent  of  tbe  sureties  on 
the  bond  was  limited  by  a  condition  in  the 
bond  that  the  contractor  shall  well  and  truly 
perform  the  contract  and  any  alterations  and 
additions  to  it,  provided  they  do  not  exceed 
$8  In  extra  costai  Concerning  wblcb  tbe  court 
said: 
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"n«  ease  concedes  that  defendants'  sureties 
m  the  bond  were  in  no  wise  notified  with  re- 
spect to  the  several  changes  and  variations 
from  the  original  specifications  and  plans  of 
construction  detailed  in  the  contract,  and  such 
changes  were  made  between  the  original  parties 
to  the  building  contract  without  their  knowl- 
edge or  consent.  Because  of  this  it  is  urged 
the  sureties  are  discharged,  and  it  is  entirely 
clear  that  this  argument  must  prevail.  It  is 
undoubted  that  there  is  no  implied  obligation 
on  the  part  of  the  surety  that  he  has  under- 
taken more  or  other  than  that  expressed  in  his 
contract,  for  it  is  only  to  the  extent  and  in  the 
manner  and  under  the  circumstances  pointed 
out  in  the  contract  to  which  he  has  become  a 
party  that  he  is  bound,  and  not  further.  There- 
fore, if  the  original  parties  to  the  contract  make 
changes  or  alterations  which  go  to  vary  and 
alter  its  terms  through  substituting  other  mat- 
ters for  those  called  for  in  the  contract,  so  as 
to  destroy  its  identity  in  the  matter  of  per- 
formance, without  the  consent  of  the  surety,  he 
Is  thereby  relieved  and  disohnrged  from  the  sec- 
ondary obligation  undcrtnken  on  the  ground 
thnt  the  identity  of  the  contrnot  on  which  he  as- 
sumed to  respond  has  been  destroyed  through 
the  set  of  the  orieirsl  parties  without  consult- 
ing him.  This  doctrine  is  constantly  applied 
in  relief  of  the  surety  on  builders'  bonds,  as 
will  appear  by  reference  to  the  following  cases 
in  point:  See  Beers  v.  Wolf,  116  Mo,  1T9,  22 
S.  vV.  620 ;  Reiasaus  v.  Whites,  128  Mo.  App. 
136,  106  S.  W.  603 ;  School  District  v.  Green, 
134  Mo.  App.  421,  427.  114  S.  W.  578;  Utter- 
son  V.  Elmore,  154  Mo.  App.  646,  136  S.  W.  9." 

But  the  changes  evidenced  by  the  list  In 
controversy  were  not  in  excess  of  10  per  cent, 
of  the  penal  sum  of  the  bond.  The  list  made 
changes  in  the  plans  and  showed  some  items 
which  added  thereto  and  to  the  contract  price 
$609.58,  and  others  which  made  omissions 
therefrom  and  deducted  from  the  contract 
price  $309.40.  The  total  of  these  two  amounts 
was  the  "amount  of  money  Involved"  In  the 
changes ;  notice  of  which.  In  every  Instance, 
was  required  by  the  bond  to  be  given  the 
company.  But,  as  It  costs  nothing  to  make 
changes  in  the  plans  omitting  requirements 
in  the  contract,  and,  as  It  Is  only  such 
changes  as  add  thereto  which  cost,  it  Is  the 
cost  of  the  latter,  less  the  cost  of  the  for- 
mer, which  goes  to  make  up  the  "aggregate" 
cost  of  the  changes  In  the  list,  to  make 
which,  when  such  cost  exceeds  10  per  cent 
of  the  penal  sum  of  the  bond,  the  consent 
of  the  company  is  a  condition  precedent  We 
say  It  Is  the  cost  of  the  changes  which  add 
to  the  contract  price,  less  those  which  deduct 
therefrom  which  goes  to  make  up  the  "ag- 
gregate" cost  of  the  changes,  of  which  the 
company  must  have  notice  and  consent  there- 
to as  a  condition  precedent  to  the  right  to 
make  them;  for  if,  for  instance,  a  door  to 
cost  $25  Is  left  off  the  plans  and  another  is 
agreed  upon  at  a  cost  of  $50,  the  actual  cost 
or  "aggregate"  cost  of  making  the  changes 
cannot  be  other  than  $25.  Or,  If  a  window 
to  cost  $10  Is  left  off  and  tiling  added  to 
cost  $40,  while  the  money  Involved  by  such 
changes  Is  $60,  It  is  clear  the  "aggregate" 
cost  of  the  changes  is  $30.  And  so  contract 
and  bond  construed  together  means  that 
when  lists  of  changes  are  agreed  on  from 
time  to  time  between  the  obligee  and  the 


principal  in  the  bond,  although  the  "money 
involved  by  the  cbanges"  evidenced  thereby 
may  in  any  one  or  all  the  lists  tosettaer  ex- 
ceed 10  i)er  cent  of  the  penal  sum  of  the 
bond,  If  the  costs  of  the  changes  do  not  In 
the  aggregate  amount  to  a  sum  equal  to  10 
per  cent  of  the  boitd,  while  notice  to  the 
company  of  the  changes  is  necessary,  its  con- 
sent to  make  them  Is  not  a  condition  preced- 
ent to  the  right  so  to  do.  By  "aggregate" 
cost  of  the  changes  la  meant  their  cost  as  a 
whole;  1.  e.,  their  cost  less  the  cost  of  de- 
ductions. For  it  la  said  In  Receiver  v.  Hay- 
ward,  35  N.  B.  453: 

"In  order  to  arrive  at  the  aggregate  value  of 
the  property  of  a  deceased  person  under  59 
Vict  c.  42.  I  4,  the  Succession  Duty  Act  of 
1890,  the  debts  owed  by  the  estate  should  be 
deducted.  The  word  'aggregate'  signifies  no 
more  than  if  the  section  had  said  'the  whole 
value.' " 

Tested  by  this  role,  neither  In  the  list  of 
February  18th,  nor  In  the  list  of  March  3d, 
nor  the  supplemental  agreement  of  March 
3th,  nor  In  any  other  list  to  which  our  at- 
tention has  been  called,  nor  In  them  all  to- 
gether does  it  appear  that  the  cost  of  the 
changes  in  the  plana  aggregate  to  exceed  10 
per  cent  of  the  penal  sum  of  the  bond.  This 
for  the  reason  that  the  aggregate  cost  of  the 
changes  In  the  list  of  February  18th  waa 
$500.58,  less  $309.40,  or  $200.18;  those  In  the 
list  of  March  8d  $40.18,  less  $36.  or  $4.18; 
those  in  the  supplemental  agreement  of 
March  6th  $452.16,  less  $324.40,  or  $127.76; 
in  all.  or  In  the  "aggregate,"  $332.12 — as  near 
as  we  can. figure  It,  being  unaided  by  counseL 

[1]  We  are  therefore  of  opinion,  assum- 
ing that  the  consent  of  the  company  thereto 
was  a  condition  precedent  to  the  right  to 
make  changes  In  the  plans  "when  the  cost  of 
the  changes  •  *  *  shall  in  the  aggregate 
amount  to  a  sum  equal  to  10  per  cent,  of  this 
bond,"  that  the  changes  made  as  evidenced 
by  any  one  or  all  of  the  llstb  complained  of 
did  not  aggregate  that  sum,  and  hence  the 
Judgment  of  the  trial  court  Is  right  unless 
reversible  upon  other  grounds.  And  counsel 
contend  It  is  because,  they  say,  that,  as  the 
bond  provides: 

"*  *  *  If  the  obligee  default  in  the  per- 
formance of  any  matter  or  thing  in  this  instru- 
ment, or  in  said  contract  agreed  or  required  by 
the  obligee  to  be  performed,  the  company  shall 
thereupon  be  released  from  all  liability  hereun- 
der." 

And  the  contract: 

"Payments  on  the  work  shall  be  made  from 
time  to  time  as  the  work  progresses  upon  the 
architect's  certificate  that  said  amounts  have 
become  due  and  at  no  time  until  the  completion 
will  they  be  made  to  exceed  85  per  cent  of  the 
value  of  work  finished  and  in  place  at  the  date 
of  each." 

And  as  the  facts  are  that  those  payments 
did  exceed  85  i)er  cent  value  of  the  work 
finished  and  in  place  at  the  date  of  each  pay- 
ment, that  defendant  was  released  from  lia- 
bility upon  the  bond.  Or,  In  other  words, 
that  a  compliance  with  said  stipulation  la 
the  contract  was  a  condition  precedent  to  the 
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ri^t  to  recover  on  the  bond.  Asanmlng 
sacb  to  be  a  condition  precedent,  it  does  not 
foUow  that  a  failure  to  perform  It  will  de- 
fi>at  a  recovery  on  the  bond  in  toto,  but  only 
to  tbe  extent  defendant  baa  been  Injured  by 
a  failure  to  perform. 

In  School  District  Na  1  v.  McCurley,  92 
Kan.  53,  142  Pac.  1077,  the  court  said: 

"A  marked  distinction  la  reco^ized  by  many 
of  the  courts  aa  to  the  application  of  the  rule 
as  between  contracts  of  an  accommodation  sure- 
ty and  the  contract  of  a  paid  surety.  As  to  the 
contracts  of  an  accommodation  surety  made  de- 
pendent npon  a  condition  precedent,  the  courts 
all  agree  that  the  strict  letter  of  the  contract 
will  be  enforced;  but,  as  to  the  contract  of  a 
paid  surety,  many  of  the  courts,  especially  in 
tbe  later  decisions,  inqoire  whether  the  suretv 
vas  injured  by  the  default  of  the  condition,  and, 
if  so,  they  enforce  it  only  to  the  extent  of  the 
injury.  In  Hull  v.  Bonding  Co.,  86  Kan.  842, 
11*0  Pac.  644,  it  is  held  that  the  rule  that  sure- 
ties are  favorites  of  the  law  does  not  apply  to 
corporations  engaged  in  tbe  business  of  fumisb- 
ing  bonds  for  proBt." 

In  American  Surety  Co.  v.  Scott  &  Co.,  18 
Okl.  263,  90  Pac.  7,  In  the  syllabus  it  Is  said: 

"Where  in  the  builder's  contract  and  bond 
proTision  is  made  that  eKtimates  shall  be  made 
by  the  architect  on  the  first  and  fifteenth  days 
of  each  month,  and  that  payments  shall  be  made 
to  the  contractors  according  to  the  estimate, 
less  fifteen  per  cent.,  and  where  the  owners,  in 
order  to  accommodate  the  contractors  in  pro- 
cii/lng  material  and  labor,  advance  certain 
amounts  between  tbe  periods,  at  which  esti- 
mates are  made,  and  where  snch  amounts  are 
taken  into  consideration  and  deducted  from  the 
amount  due  at  the  time  of,  and  under  the  con- 
ditions of,  the  next  estimate,  and  where  such 
amounts  so  advanced  are  applied  upon  the  la- 
bor, material,  and  freights,  and  where  no  loss 
accrues  to  the  surety  or  contractors  by  reason 
of  snch  advances,  held,  diat  such  advances  are 
not  a  violation  of  tbe  contract  and  will  not  be 
held  to  avoid  tbe  conditions  of  the  bond." 

And  in  the  body  of  tbe  opinion: 
"It  is  contended  by  counsel  that  this  was  a 
Tiolation  of  the  terms  of  the  contract.  No  loss 
occurred,  but,  as  a  mere  accommodation,  to  en- 
able the  contractors  to  proceed  with  the  pur- 
diase  of  material  and  the  employment  of  men, 
these  advances  were  made.  Certainly,  no  in- 
jnry  was  caused  thereby,  and  we  cannot  see 
BOW  it  can  be  oonstmed  into  such  a  violation 
of  the  contract  as  would  avoid  the  conditions 
of  the  bond." 

And  there  Is  no  evidence  reasonably  tend- 
ing to  prove  that  defendant  was  injured  by  a 
fallnre  to  perform  said  stlpnlatlon  In  the 
contract  Upon  this  point  tbe  evidence  dis- 
closes that,  whenever  material  was  delivered 
on  the  ground  for  use  in  the  building  and 
before  the  work  was  finished  and  in  place, 
tbe  obligee  would  pay  the  bill  for  the  mate- 
riel at  a  discount  of  2  per  cent,  which  be 
would  divide  wiUi  Binning ;  that  the  money 
so  paid  was  taken  Into  consideration  and  ac- 
counted for  at  tbe  next  estimate,  and  that 
this  was  done  to  accommodate  Binning  and 
to  promote  the  work.  The  evidence  further 
discloses  tliat  this  was  done  from  time  to 
ttnie  as  the  work  progressed,  and  that,  when 
Binning  quit,  the  construction  work  and  ma- 
terial cm  the  ground  amounted  to  about  three- 


I      __ 


fourths  of  the  total  price  of  the  building. 
But,  as  no  attempt  was  made  to  prove  bow 
much  material  was  thus  paid  for  and  left 
on  the  ground  at  tbe  time  Binning  quit  we 
have  no  way  of  determining  whether  defend- 
ant was  injured  by  this  course  of  conduct  or 
not  Counsel  say  such  defendant  was  and 
from  a  mass  of  flntn  invite  us  to  say  how  and 
to  what  extent;  but  such  It  is  impossible 
to  do,  and  as  the  burden  of  proof  was  upon 
the  defendant  to  establlah  tbe  injury  and 
such  he  has  not  done,  this  point  is  ruled  by 
American  Surety  Co.  v.  Scott  &  Co.,  supra. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  la  affirmed.  All  tbe 
Justices  concur. 


BOARD  OF  COM'BS  OF  MAXKS  COUNTY 
V.  VANN.  (No.  7660.) 

(Supreme  CJourt  of  Oklahoma.    July  25,  1916.) 

(Syllaiut  ly  the  Court.) 

1.  Afpbai.  aho  EaaoK  «=3494  —  Rbcobd  — 

QUESTIONS  I'RESENTEn  »)B  RKVIKW— EKTBT 
OF  JUOOHENT. 

Where  the  case-made  does  not  affirmatively 
show  that  the  Judgment  appealed  from  has  been 
entered  in  the  journal  of  the  court,  this  court  la 
without  jurisdiction  to  review  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  h  228S,  2286;  Dec.  Dig.  &=> 
4U4.] 

2.  Appkai.  asd  Bkbob  «si>641— RECOBn— Au- 
TaKNTICAnOM— Seai.. 

Failure  of  the  clerk  to  attest  the  signature 
of  the  trial  jadge  to  his  certi&cate  aa  to  the  cor- 
rectness of  the  case-made,  with  the  seal  of  the 
court,  deprives  this  court  of  jurisdiction  to  con- 
sider said  case-made. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Brror,  Cent  Dig.  H  2780,  2700;  Dec.  Dig.  «x» 
641.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Mayes  County; 
Prest(m  S.  Davis,  Judge. 

Action  by  Daniel  W.  Vann  against  tbe 
Board  of  County  Commissioners  of  Mayes 
County,  Okl.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Dismissed.  ' 

J.  M.  HIU,  Co.  Atty.;  of  PryoT,  for  plain- 
tiff In  error. 

RUMHONS,  C.  [1]  The  case-made  In  this 
case  falls  to  affirmatively  show  that  the 
Judgment  from  which  plaintiff  In  error  ap- 
peals was  entered  upon  the  Journal  of  the 
court.  The  case-made  contains  what  appears 
to  be  a  decree  of  the  court  to  which  Is  at- 
tached a  stipulation  of  the  attorneys  for  tbe 
respective  parties,  agreeing  that  it  is  a  true, 
correct,  and  exact  copy  of  tbe  decree,  and 
that  said  decree  was  filed  for  record  on  tbe 
10th  day  of  September,  1915.  It  does  not, 
however,  appear  where  such  decree  was  filed 
or  that  it  was  ever  entered  upon  the  Journal 
of  tbe  court  This  being  the  case  there  la 
nothing  before  this  court  for  consideratloa 
Mobley  v.  Chicago,  R.  I.  &  P.  Ry.  Ca,  44 


sFor  othar  caaas  —a  aama  topic  and  K£T-NUMBEH  In  all  Key-Numbered  DlsesU  and  Indexea 


Digitized  by 


Google 


298 


109  PACIFIO  BBPOBTHE 


(Okl. 


OKL  788, 146  Pac  821;  Sdrade  v.  Moore,  160 
Pae  461;  Dodder  v.  Washita  Lumber  Co., 
161  Pac.  679;    In  re  Garland,  153  Pac.  163. 

[2]  The  certificate  of  the  trial  judge  to  the 
case-made  Is  not  attested  by  the  seal  of  the 
court  We  are  therefore  without  Jurisdiction 
to  consider  the  case-made.  Board  of  Com- 
missioners V.  State,  160  Pac.  456;  Tarken- 
ton  V.  Carpenter,  150  Pac.  482;  Walker  y. 
Walker,  154  Pac.  512.  These  fatal  defects 
in  the  record  deprive  this  court  of  Jurisdic- 
tion to  consider  this  appeal. 

The  appeal  should  therefore  be  dismissed. 


ZAHN  V.  OBERT  et  al.     (No.  7687.) 
(Supreme  Court  of  Oklahoma.    June  27,  1916.) 

(Syllabus  I]/  the  Court.) 

1.  Abatement  and  Rkyivai.  ®=»53— Dkath 
Q¥  Pabtt— Survival  of  Cause  of  Action. 

This  suit  was  for  the  recovery  of  money  on 
an  appeal  bond,  and  the  cause  of  action,  under 
the  statutes,  survived  and  passed  to  the  ^rson- 
al  representatives  of  the  deceased  plaintiff. 

[Bd.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  SS  251,  262;  Dec.  Dig. 
«=>53.] 

2.  Abatement  and  Revival  *=»74(1),  75(1)— 
Pboceedinob  fob  Revival— Obdeb— Con- 
sent AND  Notice. 

A  careful  examination  of  sections  6288, 
6293,  6294,  Rev.  Laws  Okl.  1910,  noticing  the 
phraseology  and  punctuation,  clearly  shows  that 
no  consent  is  necessary  if  the  order  to  revive  the 
action  is  made  before  the  expiration  of  one 
year  from  the  time  the  order  might  have  been 
first  made.  If  made  with  consent  either  before 
or  after  the  expiration  of  one  year  from  the 
time  the  order  might  have  been  first  made,  no 
notice,  as  required  in  section  5288,  supra,  is 
necessary.  If  made  before  the  expiration  of 
one  year  without  consent,  then  the  notice  and 
service  thereof  required  by  section  5288,  supra, 
become  jurisdictional  and  mandatory.  It  cannot 
be  made  at  all  after  the  expiration  of  one  year 
without  consent. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §§  429,  441 ;  Dec.  Dig. 
«=»74(1),  75(1).] 

8.  Abateuent  and  Revival  ®=>76(1)— Ap- 
peal AND  Ebbob  €=3332 — Obdeb  of  Keviv- 

OB — AUTHOBITT  OF  APPELLATE  COUBT. 

The  order  of  revivor  in  this  cause,  made  by 
the  trial  court  on  September  7,  1915,  within 
the  year,  but  without  consent,  and  without  no- 
tice, is  utterly  null  and  absolutely  void  and 
the  court  below  acted  entirely  without  jurisdic- 
tion ;  and,  there  being  no  legal  and  proper  re- 
vivor in  the  court  below,  where  such  revivor 
would  of  necessit;?  have  to  be  made  for  the  rea- 
son that  this  action  was  pending  in  such  court 
at  the  time  of  bis  death,  no  plaintiff  in  error  is 
legally  brought  before  tliis  court  in  the  pro- 
ceedings in  error,  and  more  than  six  months, 
the  time  fixed  by  law  in  which  to  commence  pro- 
ceedings in  error  in  this  court,  having  elapsed, 
there  is  no  judgment  of  the  court  below,  and 
no  revived  cause  of  action  brought  up  for  this 
pourt  to  hear,  consider,  and  determine.  This 
action  cannot  be  revived  here,  for  the  obvious 
reason  that  the  plaintiff  in  error,  plaintiff  be- 
low, did  not  die  while  the  action  was  pending 
in  tliis  court  on  appeal. 

[Ed,  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {  441 ;  Dec.  Dig.  ®=» 
75(1);  Appeal  and  Error,  Cent.  Dig.  §§  1842- 
1845 ;  Dec.  Dig.  <e=»332.] 


4.  Appeal   ard    Bbbob    «sal86(l),    193(^— 

Pbeseniino   Questions   in   Tbial  Coubt 

—Necessity— JuBisDiCTioN. 

Under  section  4742,  Rev.  Laws  OkL  1910, 

objection  to  the  jurisdiction  of  the  court,  and 

that  the  petition  does  not  state  facts  suffident 

to  constitute  a  cause  of  action,  is  never  waived. 

The  want  of  jurisdiction  in  the  trial  court  may 

be  raised  for  the  first  time  in   the  an>ellate 

court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  1168-1168,  1170-1176, 
1232-1286;  Dec.  Die.  «=>186(1),  198(9);  Plead- 
ing, Cent  Dig.  {{  1356-1374J 

6.  Appeal  and  Ebbob  «s>2S— Dibiiissai/— 
Pboobedinob. 
A  motion  to  dismiss  proceeding  in  error, 
which  raises  a  jurisdictional  question,  will  be 
considered  and  determined,  when  the  case  is 
reached  for  final  disposition,  although  the  no- 
tice thereof  required  by  rule  16  of  the  court 
(137  Pac.  x)  has  never  been  given.  And  Juris- 
dictional questions,  both  as  to  the  trial  court 
and  the  appellate  court,  will  be  raised  by  the  ap- 
pellate court  on  its  own  initiative,  or  sua 
sponte. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  09;  Dec  Dig.  «=s>23.] 

6.  Appeal  and  Ebbob  «s»21— Jxtbisdiotion 
— Consent  of  Pabtieb. 

Parties  cannot  confer  Jurisdiction  upon  any 
court  by  agreement,  and  certainly  can  neither 
confer  jurisdiction  upon  the  Supreme  Court  by 
agreement  nor  by  voluntarily  coming  into  the 
case  as  an  original  action  in  the  Suprgme 
Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  88-97;  Dec.  Dig.  «=>21.] 

7.  Abateuent  and  Revival  •8=>72(7)— Pbo- 

CEEOINOS    FOB    REVIVAL— PABIIES. 

Aside  from  a  failure  to  give  notice,  the  at- 
tempted revivor  is  void.  The  subject-matter  of 
the  action  is  personal  property,  and  passes  to 
the  representatives  of  the  deceased  and  not  to 
his  heirs.  Section  5290,  Rev.  Laws  OkL  1910, 
provides:  "Upon  the  death  of  the  plaintiff  in 
an  action,  it  may  be  revived  in  the  name  of  his 
representatives,  to  whom  his  ri^ht  has  passed. 
Where  his  right  has  passed  to  tus  personal  rep- 
resentatives, the  revivor  shall  be  in  their  names ; 
where  it  has  passed  to  his  heirs  or  devisees,  who 
could  support  the  action  if  brought  anew,  the 
revivor  may  be  in  their  names."  In  this  case, 
upon  the  death  of  the  plaintiff,  the  right  of  ac- 
tion passed,  not  to  his  heirs,  but  to  the  admin- 
istrator of  his  estate.  The  subject-matter  of 
the  action  was  a  part  of  the  personal  estate, 
and  subject  to  the  payment  of  the  debts  of  the 
deceased,  if  judgment  be  secured  and  satisfied. 
The  attempted  revival  in  the  names  of  the 
heirs  was  therefore  a  nullity,  and  is  of  no  con- 
sequence in  the  determination  of  the  question  in 
this  case. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  S§  386,  399,  400,  418; 
Dec.  Dig.  cs=»72(7).] 

8.  Pasties    ®=»95(1)  — Amendment  — Statu- 
tort  Pbovisions. 

Section  4768,  Rev.  Laws  Okl.  1910,  whidh 
provides  that  the  title  of  a  canse  shall  not  be 
changed  at  any  of  its  stages,  means  the  title 
or  caption  of  the  answer  or  demurrer,  or  other 
paper  filed  in  the  cause  after  the  petinon,  shall 
be  like  that  of  the  petition,  naming  plaintiff 
first;  whereas,  before  the  Code,  it  was  usual 
to  name  the  party  putting  in  the  pleading  first. 
This  section  does  not  confiict  with  section  4790, 
Rev.  Laws  Okl.  1910,  which  authorizes  the 
court,  In  furtherance  of  justice,  to  amend  any 
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ideadinr.  «tc.,  by  adding  to  or  ttrOdug  ont  the 
name  of  any  party,  etc. 

[Ed.  Note.— For  other  eaaea,  gee  Pardea,  Gent 
Dig.  i  160;  Dec.  Dig.  «=>96(1) ;  Pleading, 
Cent  Dig.  {  611.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Caddo  County; 
Cham  Jones,  Judge. 

Action  by  Abe  Zalin  against  M.  Obert  and 
another.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Motion  of  defendant 
B.  W.  Hammert  to  dismiss  writ  of  error 
sustained. 

See,  also,  168  Pac.  SSL 

Blake,  Boys  &  Shear,  of  Oklahoma  City, 
and  C  H.  Carswell,  of  Anadarko,  for  plaln- 
titr  in  error.  A.  J.  Morris,  of  Anadarko,  for 
defendants  In  error. 

DAVIS,  a  The  motion  to  dlsmisB,  omit- 
ting the  capticm  and  mere  formal  parts,  reads 
as  follows: 

"Comes  the  defendant  in  error,  B.  W.  Ham- 
mert, and  moves  the  court  to  dismiss  the  peti- 
tioD  in  error  hereia  for  the  following  reasons, 
to  wit:  The  judgment  in  the  lower  court  was 
rendered  March  &  1915.  The  plaintiff  below, 
who  is  the  only  plaintiff  in  error  in  this  coart, 
died  Jnly  14,  1815,  as  shown  by  a  certified  copy 
of  the  application  for  revivor,  which  is  attaach- 
<d  hereto,  made  i>art  hereof,  and  marked  'Ex- 
hibit A'  and  the  petition  in  error  was  not  filed 
here  ontil  the  8th  day  of  September,  1910. 
That  laid  cause  was  never  revived  in  the  trial 
court,  and  no  attempt  was  made  in  that  court 
to  revive  it  except  on  the  7th  day  of  September, 
1915,  the  day  prior  to  the  filing  of  the  petition 
in  error,  certain  parties  made  application  to 
the  district  court  to  have  said  cause  revived, 
wbidi  application  is  hereinabove  referred  to  as 
'Exliibit  A'  and  on  the  same  day,  without  any 
Dodoe  to  the  defendant  in  error,  B.  W.  Ham- 
mert, and  without  his  consent,  a  purported  or- 
der was  made  by  the  Judge  of  said  district 
court,  purporting  to  revive  said  action,  a  oopy 
of  which  is  attached  hereto,  made  a  part  hereof, 
and  marked  'Exhibit  B'  all  of  which  is  shown 
by  the  affidavit  of  A.  J.  Morris,  which  is  at- 
tached hereto,  made  part  hereof,  and  marked 
■EzhiUt  C  That  more  than  six  months  has 
expired  siaoe  the  rendition  of  said  judgment, 
and  no  parties  have  become  plaintiffs  in  error 
is  this  court  except  the  deceased,  and  this  court 
therefore  has  no  jurisdiction  to  review  the  judg- 
ment of  the  trial  court  for  want  of  necessary 
parties  plaintiff  in  error." 

Exblbtt  A  reads  as  follows: 

'0>me8  now  George  O.  Zahn,  Norman 
Zahn,  Abraham  B.  Zahn,  Henry  Zahn,  and 
Beolah  May  London,  n^  Zahn,  and  allege  and 
represent  to  the  court  that  heretofore,  and  by 
the  consideration  of  the  district  court  of  Caddo 
county,  state  of  Oklahoma,  and  on  the  8th  day 
of  March,  1915,  in  a  case  therein  pending,  enti- 
tled Abe  Zahn,  Plaintiff,  t.  M.  Obert  and  B.  W. 
Hammert,  Defendants,  there  was  rendered  a 
j'ndgment  against  the  said  Al>e  Zahn,  and  in 
(aror  of  B.  W.  Hammert,  adjudging  that  in 
said  action  the  said  plaintiff,  Abe  Zahn,  should 
not  recover  against  the  said  B.  W.  Hammert, 
as  prayed  for  in  the  petition  of  said  plaintiff, 
and  adjudging  that  the  said  B.  W.  Hammert 
recover  bis  costs  against  the  said  Abe  Zahn  on 
Ms  canse  of  action  in  said  petition  set  out.  The 
aeid  George  O.  Zahn,  Norman  Zahn,  Abraham 
B.  Zahn,  Henry  Zahn,  and  Benlah  May  liondon, 
ote  Zahn,  allege  that  heretsfore^  and  on  the  14th 


day  of  July,  191B,  the  said  Abe  Zahn  died  intes- 
tate, and  that  no  administrator  has  been  ap- 
pointed for  his  estate  at  the  date  of  the  filing 
hereof,  and  no  administration  had  of  said  estate ; 
that  the  said  George  G.  Zahn,  Norman  Zahn, 
Abraham  B.  Zahn,  Henry  Zahn,  and  Beulab 
May  London,  n£e  Zahn,  are  the  children  of  the 
said  Abe  Zahn,  born  in  lawful  wedlock,  and  the 
heirs  of  the  said  Abe  Zahn,  and  are  entitled  to 
proceed  with  said  action  to  determination  in 
favor  of  or  against  them.  Wherefore  the  said 
George  G.  Zann,  Norman  Zahn,  Abraham  B. 
Zahn.  Henry  Zahn,  and  Beulah  May  London, 
n£e  Zahn,  heirs  of  the  said  Abe  Zahn,  as  afore- 
said, pray  that  an  order  be  made  herein,  reviv- 
ing the  said  cause  in  the  nante  of  the  said 
George  O.  Zahn,  Norman  Zahn,  Abraham  B. 
Zahn,  Henry  Zahn,  Beulah  Miay  Zahn,  suc- 
cessors in  interest  of  the  said  Al>e  Zahn,  de- 
ceased, and  that  the  same  proceed  la  favor  oi^ 
or  against  them." 

This  supplemental  petition  and  applica- 
tion for  order  of  revivor.  Exhibit  A,  was  fil- 
ed In  the  district  court  of  Caddo  county, 
Okl.,  on  September  7,  1915,  and  on  the  same 
day  the  court  granted  the  following  order, 
Exhibit  B: 

"Now,  on  this  7th  day  of  September,  1916, 
it  appearing  that  heretofore,  by  the  consid- 
eration of  the  district  court  of  Caddo  county, 
atate  of  Oklahoma,  and  on  the  8th  day  of 
March,  1916,  in  a  cause  therein  pending,  enti- 
tled Abe  Zahn,  Plaintiff,  v.  M.  Obert  and  B. 
W.  Hammert,  Defendants,  there  was  rendered 
a  judgment  ak^nst  the  said  Abe  Zahn,  and  in 
favor  of  B.  W.  Hammert,  adjudging  that  in 
said  action  the  said  Abe  Zahn  should  not  re- 
cover against  the  said  B.  W.  Hammert,  as  pray- 
ed for  in  the  petition  of  said  plaintiff,  and  ad- 
judging that  the  said  B.  W.  Hammert  recover 
his  costs  against  the  ssid  Abe  Zahn  on  the 
cause  of  acbon  in  said  petition  set  out ;  and  it 
being  made  further  to  appear  that  heretofore, 
and  about  the  14th  day  of  Jnly,  1915,  the  said 
plaintiff,  Abe  Zahn,  died  intestate,  and  left  as 
his  heirs  the  said  George  G.  Zahn,  Norman 
Zahn,  Abraham  B.  Zahn,  Henry  Znhn,  and  Beu- 
lah May  London,  nSe  Zahn,  children  of  the 
said  Abe  Zahn,  bom  in  lawful  wedlock,  and 
that  by  oporation  of  law  these  plaintiffs  suc- 
ceeded to  the  rights  of  the  said  Abe  Zahn,  and 
prosecute  this  appeal  in  their  own  behalf;  and 
Chat  no  will  of  the  said  Abe  Zahn  has  been 
found,  and,  so  far  as  known,  none  exists,  and 
the  said  Abe  Zahn  did  not  dispose  of  his  said 
rights  in  said  action;  that  no  administration 
hog  been  had  upon  the  estate  of  the  said  Abe 
Zahn :  and  that  at  the  date  of  the  filing  hereof 
no  administrator  to  bis  estate  has  been  ap- 
pointed: Now,  therefore,  it  is  by  the  court  con- 
sidered, ordered,  and  adjudged  that  the  said 
action  be  revived  in  the  name  of  the  said 
George  G.  Zahn,  Norman  Zahn,  Abraham  B. 
Zahn,  Henry  Zahn,  and  Beulah  May  London, 
n^  Zahn,  children  and  heirs  of  the  said  Abe 
Zahn,  deceosed,  and  that  the  same  proceed  to 
determination  in  favor  of  or  against  them,  and 
for  all  proper  relief;  and  that  service  hereof 
be  made  in  the  same  time  and  manner  provided 
for  summons  in  dvil  action." 

The  affidavit  mentioned.  Exhibit  0,  reads 
as  follows: 
"State   of   Oklahoma,   County   «f   Oaddo— «8.: 

"A.  J.  Morris,  being  first  duly  sworn  upon 
oath  states  that  he  is  attorney  for  B.  W.  Ham- 
mert, and  was  such  attorney  for  him  in  the 
case  of  Abe  Zahn  v.  M.  Obert  and  B.  W.  Ham- 
mert in  the  district  court  of  Caddo  countyi 
Oklahoma,  which  was  appealed  to  the  Supreme 
Court  and  is  cause  No.  7637j^hat  no  notice 
was  served  upon  the  said  B.  W.  Hammert  or 
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hia  attorney  of  the  application  to  Tevive  said 
action,  filed  in  the  distnct  court,  and  no  notice 
was  given  to  the  said  B.  W.  Hammert  or  bis 
attorney  of  the  purported  order  of  revival  made 
on  September  7,  1915,  and  the  said  B.  W.  Ham- 
mert did  not  consent  to  such  revival  in  per- 
son or  by  attorney.        [Signed]    A.  J.  Morris. 

"Subscribed  and  sworn  to  before  me  this  27t]i 
day   of  April,   1916. 
''rSiimed]         Gny  B.  Gillett,  Court  Clerk, 
•'[Seal.]  Bir  O.  W.  Smith,  Deputy." 

The  case-made  contains  the  supplemental 
petition  and  application  for  order  of  revivor, 
Exhibit  A,  supra,  and  the  order  of  revivor, 
Exhibit  B,  supra,  and  the  petition  In  error 
Is  brought  in  the  names  of  George  O.  Zabn, 
Korman  Zabn,  Abraham  B.  Zahn,  Henry 
Zahn,  and  Beulah  May  London,  nSe  Zahn, 
and  recites  the  application  for  and  order  of 
revlvqr  in  the  co.urt  below. 

[1]  This  suit  was  for  the  recovery  of  mon- 
ey on  an  appeal  bond,  and  the  cause  of  ac- 
tion, under  the  statutes,  survived  and  passed 
to  the  personal  representatives  of  the  deceas- 
ed plaintiff. 

.  [Z]  Plaintiffs  in  error  do  not  contend  that 
any  notice  of  revivor  was  given  defendants 
In  error,  or  >  that  said  defendants  in  error 
consentefl  thwreto,  but,  on  the  contrary,  con- 
tend.that  ^nder  tie  statutes,  the  revivor  be- 
ing made,  within  a  year  from  the  death  of 
the  plaintiff,  Abe  Zabn,  neither  notice  nor 
•consent  was  necessary.  With  this  conten- 
tion of  plaintiffs  in  error  we  cannot  agree 
In  the  light  of  our  statutes  tondiing  these 
questions.  .  Section  6288,  Rev.  Laws  Okl. 
1910,  rends  as  follows: 

"528S.  I!  the  order  is  made  by  the  consent  of 
the  parties  the  action  shall  forthwith  stand  re- 
vived; ana,  if  not  made  by  consent,  notice  of 
the  application  for  such  order  shall  be  served 
in  the  same  manner  and  returned  at  the  same 
time  as  a  sununooa,  upon  the  party  adverse  to 
the  one  making  the  motion ;  and  if  sufGcicnt 
cause  be  not  shown  against  the  revivor,  the  or- 
der shall  be  made." 

Section  5293,  Rev.  Laws,  supra,  reads  as 
follows: 

"5293.  An.  order  to  revive  an.  action  aeainst 
the  representatives  or  successor  of  a  defend- 
ant shall  not  be  made  without  the  consent  of 
such  representatives  or  successors,  unless  in  one 
year  from  the,  time  it^cpuld  have  iieeo  first 
made,  except   f^  otherwise  proyidi^  by  law." 

And  section  52M,  Rev.  Laws,  supra,  reads 

aa  follows:  ,'    " 

"5294.  An.  order'  to  revive  an  actionj  in  the 
names  of  the  representatives  or  succc^sso^  o{  a 
plaintiff,  may  he  piade  forthwith,  but  shall  not 
be  made  witnout_  the  consent  of  the  dcfehdaijt, 
after  the  expiration  of  one  y^ar  from  the  time 
the  Order.  miRbt.  have  been  ^rst  made;  bjit 
where  the'  dcfeudRnt  shall  also  have  died,,  or 
his  powers  have  ceased  in  the  meantime,  the  or- 
der of  r;evivor.  ,on  both  isid(?s,  may  be  jnade  in 
the  period' limited  Ifi  the  last  section:  Provided, 
that  where  the  death  of  a  party  is  not  ItnoTvii 
or  for.  other  unayoidahle  reftsoos  the  court  may 
permit  the  revivor  within  a  reasonable  /time 
thet^f^r.",  ■  „  .,■   ,    ,',,'.',.     ,,, 

A  careful.  exaioinatioB  at  tbesa  sectionfl, 
aotldn^  tjie-  phrsseolol^  sind  -F^oetbattdt), 
Clearly^pws'.that  no  consent  la  peqe^saiyj^ 
jtb*  .qrdex  tP  revhre  .the  action,  ls,piadq  fejore 
tba  BKploatlotf /of'  itnb  ^aci  f  rmq  itUe>  tlaaet^tbe 


order  might  have  been  first  mad&  If  made 
with  consent  either  before  or  after  the  ex- 
piration of  one  year  from  the  time  the  order 
might  have  been  first  made,  no  notice  as  re- 
quired in  section  5288,  supra,  is  necessary. 
If  made  before  tl^e  expiration  of  one  year 
without  consent,  then  the  notice  and  service 
thereof  reaulred  by  section  5288,  supra,  be- 
come Jurisdictional  and  mandatory.  It  can- 
not be  made  at  all  after  the  expiration  of  one 
year  without  consent.  Section  5288.  supra, 
was  a  part  of  the  Code  of  Civil  Procedure  of 
the  state  of  Kansas,  and  was  adopted  from 
the  Code  of  Civil  Procedure  of  that  state  as 
found  under  section  4525,  voL  2,  General 
Statutes  of  Kansas  1889,  this  section  being 
section  428  of  the  General  Statutes  of  Kansas 
of  1868,  by  the  Legislature  of  Oklahoma  Ter- 
ritory, and  became  effective  in  said  territory 
on  August  14,  1893.  Section  5300,  Rev.  Laws 
Okl.  1910,  reads  as  follows: 

"5300.  If  a  judgment  become  dormant,  it  may 
be  revived  in  the  same  manner  as  is  prescribed 
for  reviving  actions  before  judgment. 

And  section  5312,  Rev.  Laws,  supra,  reads 
as  follows: 

"5312.  'Where  notice  of  a  motion  is  required, 
it  must  be  in  writing,  and  shall  state  the  names 
of  the  parties  to  the  action  or  proceeding  in 
which  it  is  made,  the  name  of  the  court  or 
judge  before  whom  it  is  to  be  made,  the  place 
where  and  the  day  on  which  it  will  be  heard, 
the  nature  and  terms  of  the  order  or  orders  to 
be  applied  for;  and  if  affidavits  are  to  be  used 
on  the  hearing,  the  notice  shall  state  that  fact, 
and  it  shall  be  served  a  reasonable  time  before 
the  hearing." 

These  sections  were  also  adopted  from  Kan- 
sas in  the  manner  hereinbefore  stated,  sec- 
tion 5300  being  section  4537,  voL  2,  Gcoieral 
Statutes  of  Kansas,  1889,  and  section  440  of 
the  General  Statutes  of  Kansas  of  1868,  and 
section  5312,  supra,  being  section  4633,  vol.  2, 
General  Statutes  of  Kansas  1889,  and  section 
534  of  the  General  Statutes  of  Kansas  of 
18C8.  These  sections  of  our  statutes,  supra, 
have  been  given  a  fixed  and  settled  construc- 
tion by  the  Supreme  Court  of  the  state  of 
Kansas  prior  to  their  adoption  here,  and  by 
this  fixed  and  settled  construction  we  are 
bound.  United  States  ex  reL  v.  C,  O.  &  O.  R. 
R.  Co.,  8  Okl.  404,  458,  41  Pac.  729;  Raymond 
V.  Nix,  Halsell  &  Co.,  6  OkL  656,  662,  49  Pac. 
1110;  Barnes  et  aL  v.  Liynch  et  aL,  9  Okl.  156, 
170,  59  Pac  995 ;  Cordray  v.  Cordray,  19  Okl. 
36,  91  Pac.  781 ;  Maas  et  al.  v.  Dunmyer,  21 
Okl.  434,  96  Pac.  591;  Pioneer  Tel.  &  TeL 
Co.  V.  City  of  Bartiesvllle,  27  OkL  214,  111 
Pac.  207 ;  Spauldlng  et  ah  v.  Polley,  28  OkL 
764,  115  Pac.  864. 

"In'  an  opinion  by  Chief  Justice  Horton, 
gpeaklng  for  the  Supreme  Court  of  Kansas, 
1^82,  we  find  the  following: 

.''This  was  an  action  in  the  nature  of  eject- 
ment: by  1  defendants  in  error  (plaintifb  below) 
againri!'  plaintiffs  in  error  (deirendants  below). 
Plointia  b^ow  rested  their  right  for  the  recorv- 
«vyi  .of^thd.'rsal  estate  in '  controversy  upon  a 
shtrifiETB  dc»d  .executed  to  their  grantor,  Daniel 
B.I  Htl£ejr,:'Opon  the  12th  day  of  November, 
]i8SdjAlIf'B)>Ii«ira  from  the  recitation  in  said 
,Mea»tllati)tbcu8«le  of  the  real  estate  was  had 
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upM  a  purported  reviTal  of  a  jodgment,  enter- 
ed April  10,  1880.  The  real  question  Involved 
io  the  case  is  whether  the  order  of  revival  was 
void.  Tlie  Judgment  wu  rendered  on  the  13th 
day  of  March,  1872,  for  the  sum  of  1^1^, 
in  an  action  then  pending  in  the  district  court 
of  Wyandotte  county,  wherein  Alfred  H.  Sow- 
ers was  the  plaintiff  and  W.  F.  Schwarts  and 
George  Oruble  were  the  defendants.  This  judg- 
ment became  dormant.  On  February  24,  1880, 
the  plaintifF  in  said  judgment  filed  his  motion 
to  obtain  an  order  to  revive  the  judgment.  As 
the  mode  of  reviving  the  judgment  is  the  same 
as  that  of  reviving  an  action,  and  therefore 
most  be  made  within  a  year  after  the  judgment 
beeomea  dormant,  unless  consent  Is  j^ven,  and 
as  no  consent  was  given  in  this  case,  it  is  clear 
that  the  order  of  revivolr  was  erroneooalv  made 
on  the  10th  of  April,  1880.  Angell  v.  Martin, 
24  Kan.  234;  Halsey  t.  Van  VUet,  27  Kan.  474, 
Was  it  a  nullity?  Section  428  of  the  Code  pre- 
scribes that  if  the  order  is  not  made  by  con- 
sent, notice  of  the  application  for  such  order 
shall  be  served  in  the  same  manner  and  re- 
turned within  the  same  time  as  a  summons  up- 
on the  party  adverse  to  the  one  making  the 
motion,  and  if  sufficient  cause  be  not  anown 
aminst  the  revivor,  the  order  shall  be  made. 
Where  a  notice  is  required,  it  must  be  in  writ- 
ing;, and  shall  state  the  names  of  the  parties 
to  the  action  or  proceeding  in  which  it  is  made, 
the  name  of  the  court  or  judge  before  whom  it 
is  to  be  m.ide,  the  place  where  and  the  day  on 
which  it  will  be  beard,  the  nature  and  the  terms 
of  the  order,  or  orders,  to  be  applied  for,  and 
if  affidavits  are  to  l>e  used  on  the  hearing,  the  no- 
tice shall  state  that  fact  Code,  {  534.  Instead 
of  this  notice,  a  summons  in  the  ordinary  form 
was  issued,  notifyhis  W.  F.  Schwarts  and 
George  Gruble  that  they  had  been  sued  by  Al- 
fred H.  Sowers,  and  that  unless  they  answered 
I9  the  20th  day  of  March,  1880,  the  petition 
of  the  plaintiff  flled  against  them  would  be  tak- 
en as  true,  and  judgment  rendered  aooording- 
ly.  This  summons  was  personally  served  on 
George  Gruble  on  the  26th  day  of  February, 
18S0.  The  summons  does  not  meet  the  require- 
ments of  the  notice  prescribed  to  be  served  be- 
fore an  order  of  revivor  of  a  dormant  judgment 
can  be  made,  and  as  the  judgment  of  March  IS, 
1872,  was  final  in  its  character,  the  defendants 
therein  ^ere  acquit  and  dismissed  without  day 
at  the  close  of  the  term  at  which  It  was  ren- 
dered. Xo  further  action  could  be  taken  in 
the  case  prejudicial  to  their  interests  without 
notice  to  them.  If  the  plaintiff  in  that  ju^- 
ment  desired  to  revive  it,  he  must  have  pursued 
the  course  pointed  out  by  the  statute.  The 
terms  of  a  notice  for  the  aralication  of  an  or- 
der of  revivor,  to  be  served  before  the  order 
shall  be  made  are  clearly  set  forth  in  the  stat- 
ute; and,  although  such  notice  is  to  be  served 
in  the  same  manner  and  returned  within  the 
same  time  as  an  ordinary  summons,  yet,  to 
give  the  court  Jurisdiction,  the  notice  must  be 
in  substantial  compliance  with  the  statute.  As 
the  summons  issued  in  no  way  complied  with 
the  statute,  it  cannot  be  said  that  the  notice 
was  merely  defective.  A  summons  was  issued, 
but  no  notice.  Lyon  v.  Vanatta,  35  Iowa,  521 : 
Freeman  on  Jndg.,  U  72,  117.  As  the  order  of 
the  revivor  of  the  judgment  was  made  without 
notice,  the  court  acted  without  jurisdiction,  and 
such  revivor  was  wholly  void.  Substantially, 
the  revivor  stands  as  made,  without  notice  to 
or  consent  of  the  parties  adverse  thereto.  As 
the  order  of  revivor  was  void,  the  sale  of  the 
property  in  dispute  upon  the  execution  issued 
upon  such  order  falls,  and  neither  Daniel  B. 
Hadley  nor  his  grantees  acquired  any  right  of 
title  or  possession  to  the  premises  by  virtue  of 
the  sbenff's  sale  made  upon  the  execution  is- 
sued ai>on  said  void  order  by  revivor,  or  upon 
the  sheriff's  deed  executed  upon  such  sale. 
From  the  record,  the  Woods  have  no  title  un- 
der the  sheriff's  deed."^    Mary  Gruble  v.  R.  B. 


Wood,  27  Kan.  638 :  One«  t.  Briggs,  54  Kan. 
32,  87  Pac.  121 ;  Wilson  v.  MeComack,  10  Okl. 
180,  61  Pac.  1068. 

[S]  Upon  this  authority  the  order  of  revivoz 
In  this  cause,  made  by  the  trial  court  on 
September  7, 1915,  within  the  year,  but  with- 
out consent,  and  without  notice,  is  utterly 
null  and  absolutely  void,  and  the  court  below 
acted  entirely  without  jurisdiction,  and,  there 
being  no  legal  and  proper  revlTor  In  the  court 
below,  where  audi  revivor  would  of  necessity 
have  to  be  made  for  the  reason  that  this  ac- 
tion was  pending  in  such  court  at  the  death 
of  the  sole  plaintiff,  and  not  In  the  Supreme 
Court  at  the  time  of  his  death,  no  plaintiff  in 
error  Is  legally  brought  before  this  court  in 
the  proceedings  U>  error,  and  more  than  six 
months,  the  time  fixed  by  law  In  which 
to  commence  proceedings  in  error  in  this 
court,  having  elapsed,  there  Is  no  judgment  of 
the  court  below,  and  no  revived  cause  of  ac- 
tion brought  up  for  this  court  to  hear,  con- 
sider, and  determine.  This  action  cannot  be 
reirlTed  here,  for  the  obvious  reason  that  the 
plaintiff  in  error,  plaintiff  below,  did  not  die 
while  the  action  was  pending  tu  this  court  on 
appeal. 

[4, 1]  Under  section  4742,  Bev.  Laws  OkL 
1910,  objection  to  the  Jurisdiction  of  the  court, 
and  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  la  never 
waived.  The  want  of  jurisdiction  in  the  trial 
court  may  be  raised  for  the  first  time  In  the 
appelate  court.  In  re  Talley,  4  Okl.  Cr.  398, 
112  Paa  36,  31  U  R.  A.  (N.  8.)  805;  Peters 
V.  United  States,  2  Okl.  U6,  33  Pac.  1031; 
Parlin  Ai  Orrendorfl  Co.  v.  Schram,  4  Okl. 
661,  48  Pac.  490;  Basberry  v.  State,  4  Okl. 
Cr.  613, 103  Pac.  866;  New  v.  Collins,  21  Okl. 
430,  06  Pac.  607;  Cummings  v.  McDermld,  4 
Okl.  272,  44  Pac.  276;  Morrison  v.  Bumette, 
164  Fed.  617,  83  C.  O.  A.  891;  Gibbons  v.  Ter- 
ritory, 6  Okl.  Cr.  212,  116  Pac.  129;  Sbap- 
lelgh  Hardware  Co.  v.  Brittain,  2  Ind.  T.  242, 
48  S.  W.  1060 ;  Ansley  v.  McLoud,  6  Ind.  T. 
663.  82  S.  W.  008;  Buckles  v.  State,  6  Okl. 
Cr.  109,  113  Pac.  244. 

"A  motion  to  dismiss  proceeding  in  error, 
which  raises  a  jurisdictional  question,  will  be 
considered  and  determined,  when  the  case  is 
reached  for  final  disposition,  although  the  no- 
tice thereof  required  by  rule  16  of  the  court  has 
never  been  given."  Marvel  v.  White,  5  Okl. 
736,  60  Pac  87. 

And  Jurisdictional  questions,  both  ad  to  the 
trial  court  and  the  appellate  court,  will  be 
raised  by  the  appellate  court  <»>  its  own  In- 
itiative, or  sua  sponte.  V.  J.  Howard  et  al. 
V.  Freeman  Arkansas  et  aL,  No.  6648,  158 
Pac.  437,  not  yet  officially  reported,  and 
cases  therein  dted. 

Counsel  for  plaintiffs  tn  error  make  an 
extensive  argument  in  their  response  to  mo- 
tion to  dismiss  appeal,  the  conclusion  reached 
being  as  follows: 

"Here  the  appealing  party  dies,  and  his  heirs 
Immediately  step  into  Us  places  and,  filing  in 
their  own  behalf  a  petition  in  error,  prosecute 
the  appeal  prepared  for  by  their  ancestor,  and 
duly  serve  and  bring  Into  court  the  defendant. 
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All  parties  Interested  are  here,  and  the  defend- 
ant, being  here,  has  no  complaint  to  offer,  ex- 
cept that  he  don't  want  to  answer  to  the  canse 
of  action,  bnt  this  is  no  ground  for  dismissal, 
except  in  his  own  mind." 

[6]  With  thJba  contention  and  canclusion  we 
cannot  agree.  Parties  cannot  confer  jorlsdlc- 
tlon  upon  any  conrt  by  agreement,  and  cer- 
tainly can  neither  confer  Jurisdiction  upon 
the  Supreme  Court  by  agreement  nor  by 
walking  or  waltzing  into  the  case  Toluntailly 
as  an  original  action  In  the  Supreme  Court 
American  Nat.  Bank  of  McAlester  et  al.  v. 
Mergentbaler  Linotype  Co.,  31  OkL  633,  122 
F&c.  607 ;  Sprlngtield  Fire  &  Marine  Ins.  Ga 
T.  Olsh,  Brook  &  Co.,  23  Okl.  824,  102  Fac. 
708. 

There  Is  nothing  In  the  case  of  Sklllem  et 
al.  T.  Jameson  et  al.,  20  Okl.  84,  116  Pac. 
193,  that  supports  the  contention  and  conclu- 
sion of  counsel  for  plaintiffs  In  error,  supra — 
nothing.  The  journal  In  the  office  of  the 
clerk  of  the  Supreme  Court  shows  that  the 
supplemmtal  petition  and  application  for 
rerlyor,  filed  In  this  cause  by  the  so-called 
plaintiffs  In  error  In  this  court,  was,  by  order 
of  the  Supreme  Court  proper,  on  the  28tta  day 
of  March,  1916,  duly  denied  on  the  authority 
of  the  SklUem-Jameson  Case,  supra. 

This  supplemental  petition,  etc.,  supra,  and 
petition  of  George  O.  Zahn,  administrator  of 
the  estate  qt  Abe  Zahn,  deceased,  filed  in  this 
court  September  8,  1016,  which  does  not  ap- 
pear to  hare  ever  been  acted  on  in  this  court, 
comes  too  late,  and  this  action  not  having 
been  revived  In  the  court  below  before  the 
statutory  time  for  instituting  proceedings  in 
error  had  expired,  as  already  held  In  this 
opinion,  confer  no  Jurisdiction  upon  this 
court  to  proceed,  and  must  therefore  each 
be  denied. 

[7]  Aside  from  a  failure  to  give  notice,  the 
attempted  revivor  is  void.  The  subject-mat- 
ter of  the  action  is  petaonal  property,  and 
passes  to  the  representatives  of  the  deceased 
and  not  to  his  heirs.  Section  6290,  Revised 
Laws  OkL  1910,  provides: 

"Upon  the  death  of  the  plaintiff  in  an  action, 
it  may  be  revived  in  the  name  of  his  represen- 
tatives, to  whom- his  right  has  passed.  Where 
his  right  has  passed  to  his  personal  representa- 
tives, the  revivor  shall  be  in  their  names; 
where  it  has  passed  to  his  heirs  or  devisees,  who 
could  support  the  action  If  brooght  anew,  the 
revivor  may  be  in  their  names." 

In  Olaeier  v.  Heneybuss,  19  OkL  316,  91 
Pac  872,  the  Supreme  Court  said: 

"In  this  case,  upon  the  death  of  the  pifdntiff, 
the  right  of  action  passed,  not  to  his  heirs,  but 
to  the  administratrix  of  bis  estate.  The  sub- 
ject-matter of  the  action  was  a  part  of  the  per- 
sonal estate,  and  subject  to  the  payment  of  the 
debts  of  the  deceased,  if  judgment  be  secured 
and  satisfied.  The  attempted  revival  in  the 
names  of  the  h^irs  was  therefore  a  nullity,  and 
is  of  no  consequence  in  the  determination  of 
the  question  In  this  case." 

To  the  same  ^ect  is  McKay  t.  Watson,  40 
Okl.  354,  137  Pac.  1177 ;  Presbury  v.  Pickett, 
1  Kan.  App.  631,  42  Paa  405. 


[I]  Counsel  for  the  so-called  plaintiffs  In 
error  has  a  misconception  of  section  4768, 
Bev.  Laws  OkL  1910,  when  he  makes  the  fol- 
lowing statement  and  oonstmctloD  thereof  at 
page  4  of  his  response  to  motion  to  dismiss 
appeal: 

"Our  statute  provides  (section  4681,  Harris) 
that  'Every  action  must  be  prosecuted  in  the 
name  of  the  real  parties  at  interest,'  and  that 
'the  title  of  a  cause  shall  not  be  changed  at  any 
of  its  stages'  (section  4768,  Harris).  It  is 
therefore  apparent  that  an  appeal  conld  onl^  be 
prosecuted  as  done  by  the  appellimts,  contmn- 
ing  the  title  the  same  as  the  petition  in  error 
shows  who  the  parties  at  interest  are,  and  that 
they  prosecute  the  appeaL  ■  Tliere  is  no  pmtense 
that  Abe  Zahn  prosecuted  the  appeal.  There  is 
therefore  no  basis  for  the  pretension  of  movant, 
and  it  is  immaterial  whose  name  is  plaintiff  in 
error.  Movant,  however,  is  in  error  in  this, 
for  the  petition  in  enor  filed  by  the  adminis- 
trator on  September  8,  1015,  when  he  came 
into  the  proceeding,  shows  that  the  action  had 
been  revived  in  the  name  of  the  successors  in 
interest,  and  he  adds  them  to  the  caption  in  a 
way  not  to  violate  the  statute  above  cited.  AH 
the  petitions  in  error  filed  in  this  proceeding 
show  distinctly  who  was  prosecntlng  the  pro- 
ceeding." 

Kansas  adopted  this  section,  4768,  supra, 
from  the  Code  of  Civil  Procedure  of  Ohio  by 
an  act  of  the  Fifth  Territorial  Legislature  of 
February  11,  1868.  It  was  section  116  of  the 
Ohio  Code.  Prior  to  Its  adoption  by  Kan- 
sas, and  as  early  as  January,  1856,  the 
superior  court  of  Cincinnati,  In  the  case  of 
Ansonla  India  Bubber  Co.  v.  Wolf,  1  Handy 
(Ohio)  236,  had  given  It  the  foUowlng  set- 
tled construction: 

"Section  116  of  the  Code,  which  provides 
that  'the  title  of  a  cause  shall  not  be  changed 
in  any  of  its  stages,'  means  the  title  or  caption 
of  the  answer  or  demurrer,  or  other  paper  filed 
in  the  cause  after  the  petition,  shall  be  like 
that  of  the  petition,  naming  plaintiff  first; 
whereas,  before  the  Code,  it'  was  usual,  to  name 
the  party  putting  In  the  pleading  first.  Section 
116  does  not  conflict  with  section  137,  which 
authorizes  the  court.  In  furtherance  of  justice, 
t«  amend  any  pleading,  etc.,  by  adding  to  or 
striking  out  the  name  of  any  party,"  etc. 

This  we  hold  to  be  the  proper  construction 
to  be  placed  on  section  4768,  supra,  under  the 
practice  and  procedure  in  our  jurisdiction. 

For  the  reasons  herein  set  forth,  the  mo- 
tion to  dismiss  wUl  be  sustained,  and  the  ap- 
peal and  proceedings  in  error  dismissed. 

P£B  CURIAM.   Adopted  In  whole. 


OLBVEI.AND  NAT.  BANK  ▼.  BIOKBaO  «t  at 
(No.  7420.) 

(Supreme  Court  of  Oklahoma.    July  11,  1916.) 
(Syttabut  h»  ih«  Court.) 

PalNCIFAI.     AND     SUBXTT    9=3104(6)     —     I>IS- 
CHABOS    or    SUBETT    SiaNINO   AS  PKIITCIPAJ. 

—Extension  of  Tnot. 
One  who  signs  a  promissory  note  executed 
after  the  passage  of  the  Negotiable  Instruments 
Act  (Rev.  Laws  1910,  §f  4169-4175)  as  a  prin- 
cipal, although  In  fact  a  surety  and  known  to 
the  payee  to  be  such.  Is  not  discharged  by  the 
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;i«Bting  of  an  extenaloB  of  time  for  payment 
to  the  principal  debtor  without  hie  consent 

[Ed.  Note.— For  other  caaea,  see  Principal  and 
Satetr,  CcBt  Dig.  i  196;  Dec.  Dig.  «sa>494.] 

Cbnaulssloners'  .Opinion,  DivisloD  No.  2. 
Appeal  from  Gonnty  Goart,  Pawnee  Oooaty; 
Geo.  E.  Merrltt,  Jadge. 

Action  by  the  Cleveland  National  Bank 
against  A.  F.  Bldiel  and  another.  Judsmoit 
for  plalDtUTfl  against  defendant  Bickel,  and 
Jndgiuent  for  defendant  W.  H.  A.  WilUamB, 
and  the  Bank  appeals.  Reversed  as  to  de- 
fendant Williams,  with  directions  to  set  aside 
judgment  In  his  favor,  and  to  render  Judg- 
ment for  the  bank  against  him. 

Blake  ft  Hazlett,  of  Cleveland,  for  plain- 
tiff In  error. 

BURFORD,  O.  TUB  was  an  action  on  a 
promissory  note  executed  after  the  passage 
of  the  Negotiable  Instruments  Act  In  this 
state.  Tbe  note  was  signed  by  A.  F.  Bickel 
and  W.  H.  A-  Williams  as  principals.  There 
was  nothing  on  the  face  of  the  note  to  Indi- 
cate that  either  was  a  surety.  Each  defend- 
ant answered,  setting  up  that  the  note  had 

j  been  paid  by  tbe  taking  of  a  subsequent  note 
and  mortgage  from  a  party  by  the  name  bf 
WUson.  Williams,  in  addition,  answered 
that  he  was  a  surety  on  the  note.  At  the 
trial  tbe  ooort,  to  whom  the  case  was  tried 

I  without  the  Intervention  of  a  Jur^,  found 
that  the  note  and  mortgage  was  taken  from 
Wilson,  the  third  party,  not  In  payment  of 
the  original  obligation,  but  as  collateral  se- 
curity tbereta  He  held,  however,  that  the 
snr^y,  WiUlams,  was  discharged.  Appar- 
ently this  holding  was  based  upon  the  fact 

;  tliat  the  note  taken  from  Wilson  became  due 
after  the  maturity  of  tbe  original  obligation 
wUch  It  was  taken  to  secure,  from  wblch  the 
court  concluded  that  tlie  tlnje  of  payment  of 
the  original  obligation  was  necessarily  ex- 
tmded  until  the  maturity  of  the  collateral 
note,  and  that  tills  extension  having  been 
made  without  Williams'  consent  operated  to 
releaae  him.  ttren  under  tlie  old  .act  this 
conclusion  was  wrong.  See  Randolph  on  Com- 
mercial Paper  (2d  Ed.)  961 ;  U.  S.  v.  Hodge, 
6  How.  279,  12  L.  Ed.  437 ;  Roberson  v.  Ble- 
vhis,  67  Kan.  60,  40  Pac.  63;  Watauga  Bank 
V,  Matson,  99  Tenn.  390,  41  S.  W.  1062;  7 
Cyc  8M,  and  cases  cited.  There  was  no  proof 
of  any  agreement  to  extend,  except  such  as 
might  be  drawn  from  the  due  date  of  the 
collateral. 

The  controlling  proposition  In  the  case, 
however,  seems  to  be  that  as  Williams  signed 
as  principal,  and  regardless  of  whether  or 
not  lie  was  actually  a  surety,  or  whether  or 
not  tliat  fact  was  known  to  the  payee,  he 
could  be  discharged  only  in  the  manner  pro- 
vided in  article  9  of  the  Negotiable  Instru- 
ments Act,  l)eing  sections  4169-4175,  Rev.  L. 
1910.   In  ttie  act  the  causes  for  which  a  prin- 


cipal may  be  discharged  are  enumerated,  but 
extension  of  time  to  a  Joint  maker  is  not  one 
of  them.  An  extension  of  time  to  the  maker 
not  being  enumerated  as  one  of  the  causes 
which  discharge  a  Joint  principal,  the  maxim 
"expresslo  unlus  excluslo  alterlus"  applies, 
and  such  a  plea  cannot  be  sustained.  This 
construction  of  these  provisions  of  the  act 
has  apparently  been  uniform  in  all  the  cases 
which  have  considered  them.  These  cases  are 
collected  in  the  notes  to  Vanderford  v.  Farm- 
ers"'  &  Mechanics'  National  Bank,  105  Md. 
164,  66  Atl.  47,  as  reported  in  10  h.  R.  A.  (N. 
S.)  129,  and  Richards  v.  Market  Exchange 
Bank,  81  Ohio  St.  848,  90  N.  B.  1000,  as  re- 
ported in  26  L.  R.  A.  (N.  S.)  99.  The  trial 
court  was  therefore  In  error  In  discharging 
tbe  defendant  Williams,  In  view  of  his  find- 
ing of  fact  that  Uiis  WUson  note  was  taken 
as  security  rather  than  as  payment. 

The  cause  is  reversed  as  to  defendant  Wil- 
liams, with  directions  to  the  trial  court  to 
set  aside  his  Judgment  in  favor  of  tbe  de- 
fendant Williams,  and  against  the  plaintllf 
bank,  and  to  render  Judgment  In  favor  of 
the  Cleveland  National  Bank  against  W.  H. 
A.  Williams  in  the  proper  amount. 

PER  CURIAM.    Adopted  in  whole; 


ZIMMERMAN  v.  HOLMES.     (No.  48S2.) 

(Supreme  Court  of  Oklahoma.    June  27,  1916.) 

(Byltahu*  by  (k«  Ooiirt.i 

1.  DlYOBCE     «=»57— iRDIANS-JUBlSMOnOlf— 

Tubal  Coubt. 
Section  28  of  the  act  of  Congress  of  June 
28,  1898  (30  Stat.  405,  c.  617),  abolishing  the 
tribai  courts  of  the  (Jhoctaw  and  Chickasaw 
Nations,  being  in  conflict  with  section  29  of  tbte 
Atoka  Agreement,  ratified  by  the  voters  of  tbe 
Choctaw  and  CJhickasaw  Nations  on  Augnst  24, 
1898.  never  became  effective,  and  the  tribal 
courts  in  tbe  (Tfaoctaw  Nation  had  power  to 
grant  divorces  until  the  passage  of  the  act  of 
AprU  28,  1904  (33  Stat.  573,  c.  1824). 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Cent.  Dig.  §S  198,  199;  Dec.  Dig.  «=>57.] 

2.  Mabbiaqb  «=»4<KC)— PBtotTMPTiow  OT  Va- 
lidity—Pbksumption  OF  Pbiob  Divobce. 

Where  a  man  and  woman  live  together  for 
a  number  of  years,  and  hold  themselves  out  to 
the  public  as  man  and  wife,  and  have  children, 
even  though  the  testimony  shows  that  one  of 
them  had  a  living  husband  or  wife,  in  tbe  ab- 
sence of  proof  to  the  contrary,  the  law  will  pre- 
sume that  there  has  been  a  divorce,  and  that 
the  second  marriage  was  legal. 

[E2d.   Note.— For   other  cases,   see   Marriage, 
Cent.  Dig.  i  64;   Dec.  Dig.  «s»40(6).] 

8.  Indians  «s>16g^L&NDs— Deeds. 

Under  section  22  of  the  act  of  Congress  of 
April  26,  1906  (34  Stat.  137.  c.  1876)  in  order 
to  give  validity  to  a  deed  executed  by  a  hus- 
band who  succeeded  to  the  possession  of  his 
wife's  allotment  on  her  death  by  curtesy,  be  be- 
ing a  full-blood  Indian,  the  same  must  have 
been  approved  by  the  Secretary  of  the  Interior. 
[Ed.  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  t  89;    Dec.  Dig.  «^=>15(2).] 
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Oommlssloners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Pontotoc  Cktunty ; 
A.  H.  Ferguson,  Judge. 

Action  by  Archibald  Holmes  against  An- 
drew Zimmerman.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  C.  King,  Tbomas  P.  Holt,  and  James  E. 
Webb,  all  of  Ada,  for  plaintiff  In  error.  M. 
D.  Deck,  of  Idabel,  for  defendant  In  error. 

DUDLEY,  0.  This  Is  an  action  In  eject- 
ment filed  In  tbe  district  court  of  Pontotoc 
county,  Okl.,  by  Archibald  Holmes,  defendant 
in  error,  as  plaintiff,  against  the  plaintiff  in 
error,  Andrew  Zimmerman,  as  defendant. 

The  case  was  submitted  to  the  court,  a  Jury 
being  waived  by  both  parties.  The  court 
made  findings  of  fact  and  conclusions  of 
law,  as  follows: 

"This  is  a  suit  brought  by  the  plaintiff,  Ar- 
chibald Holmes,  against  tbe  defendant,  Andrew 
Zimmerman,  in  ejectment  for  the  possession  of 
certain  lands  described  in  tlie  petition:  W.  ^ 
of  N.  E.  ^  of  S.  B.  V4,  and  WT  %  of  S.  B.  %, 
and  S.  E.  M  of  S.  E.  %.  and  S.  W.  %  of  sec- 
tion 33,  township  5  north,  range  4  east,  situ- 
ated in  Pontotoc  county,  state  of  Oklahoma. 
It  is  admitted  by  the  plaintiff  and  the  defendant 
that  the  lands  in  controversy  were  allotted  to 
Lenie  Jefferson  during  her  lifetime ;  that  Lenie 
Jefferson  died  March  3,  1907;  that  Lenie  Jef- 
ferson was  a  full-blood  Choctaw  Indian  and 
was  enrolled  as  such.  I  find  from  the  evidence 
that  at  the  time  of  her  death,  Lenie  Jefferson 
left  surviving  her  two  children.  Thut  the 
youngest,  Phuliston  Holmes,  died  in  abont  two 
weeks  after  the  mother;  that  the  other  child, 
Maiy  Holmes,  lived  about  a  year  after  the 
death  of  her  mother,  and  also  died. 

"It  is  contended  by  tbe  plaintiff  that  he  (Ar- 
chibald Holmes)  was  tbe  husband  of  Lenie  Jef- 
ferson at  the  time  of  her  death,  and  that  he  is 
the  father  of  Philliston  Holmes  and  Mary 
Holmes  by  the  said  Lenie  Jefferson.  The  de- 
fendant denies  that  there  was  any  legal  mar- 
riage between  the  plaintiff,  Archibald  Holmes, 
and  the  deceased,  Lenie  Jefferson,  and  contends 
that  Archibald  Holmes  had  another  wife  prior 
to  the  time  he  took  up  with  and  lived  with  Lenie 
Jefferson,  and  that  he  was  therefore  never  the 
husband  of  Lenie  Jefferson.  I  find  from  the 
evidence  that  the  plaintiff,  Archibald  Holmes, 
was  the  legal  husband  of  the  deceased  allottee, 
Leslie  Jefferson. 

"l^e  defendant  farther  contends  that  as  the 

glaintiff,  Archibald  Holmes,  was  not  the  hus- 
and  of  the  said  Lenie  Jefferson,  that  upon  the 
death  of  tbe  said  Mary  Holmes,  tbe  last  child 
of  Lenie  Jefferson,  that  the  brothers  of  Lenie 
Jefferson  became  the  owners  of  said  lands. 
These  brothers  are  Samuel  Jefferson,  and  others 
and  the-  defendant  claims  title  from  these  broth- 
ers, as  a  deed  that  was  properly  approved  by 
the  county  judge  of  McCurtain  county  after 
the  act  of  Congress  approved  May  27,  190S. 
The  defendant  further  claims  title  to  said  lands 
upon  a  deed  executed  by  Archibald  Holmes, 
dated  May  29,  1907.  It  is  admitted  that  Archi- 
bald Holmes  is  a  full-blood  Indian,  and  that  at 
the  time  he  executed  the  deed  the  same  was  not 
approved  by  the  Secretary  of  the  Interior  and 
has  never  been  so  approved." 

Findings  of  Iaw. 

"I  find  that  upon  the  death  of  Lenie  Jefferson 
her  husband,  Archibald  Holmes,  became  the 
owner  of  a  life  estate  tn  said  lands;  that  her 
two  children,  Philliston  Holmes  and  Mary 
Holmes,  inherited  tbe  fee  to  said  lands;  that 
upon  the  death  of  these  children  their  father 
inherited  the  entire  estate ;   that  upon  the  death 


of  Philliston  Holmes,  his  sister,  Mary  Holmes 
inherited  his  interest  In  the  land;  that  Mary 
Holmes  died  after  statehood;  that  under  the 
laws  of  the  state  of  Oklahoma  ber  fathw.  Ar- 
chibald Holmes,  inherited  her  interest  b>  tbe 
lands;  that  he  is  now  the  owner  of  the  endre 
interest  in  the  land  unless  the  deed  ezecnted  by 
him  in  1907,  conveyed  his  life  estate  to  the 
property  from  whom  the  defendant  claims. 

"I  find  that  under  the  acts  of  Congress  of 
Ma;r  29,  1907,  it  was  necessary  for  a  full-blood 
Indian  in  conveying  an  interest  in  inherited 
lands  to  have  the  same  approved  by  the  Secre- 
tary of  the  Interior ;  that  unless  the  same  was 
so  approved  the  deed  would  be  void  and  of  no 
effect.  I  therefore  find  that  the  deed  executed 
by  Archibald  Holmes  to  W.  H.  Waloott  and 
A,  J.  Marsh  from  whom  defendant  claims  on 
May  29,  1907,  not  having  been  approved  by  the 
Secretary  of  the  Interior,  is  void  and  of  no  ef- 
fect As  the  defendant  does  not  claim  to  have 
any  subsequent  title  from  Archibald  Holmes— 
that  is,  that  he  does  not  claim  any  deed  from 
Archibald  Holmes  since  the  death  of  Mary 
Holmes — the  only  interest  he  could  claim  would 
be  the  life  estate,  and  the  said  deed  is  void ; 
and  I  find  that  be  has  no  interest  whatsoever. 

"I  therefore  find  in  favor  of  the  plaintiff  and 
direct  a  judgment  be  entered  accordingly." 

And  rendered  Judgment  for  plalntUT,  to  re- 
verse which  Judgment  this  proceeding  tn  er- 
ror was  commenced. 

There  are  only  two  questions  necessary  to 
be  settled  In  order  to  determine  this  case: 
First,  was  Archibald  Holmes  the  husband  of 
Lenie  Jefferson?  Second,  was  it  necessary 
for  a  deed  to  be  approved  by  tbe  Secretary 
of  the  Interior  made  by  Archibald  Holmes  to 
tbe  grantors  of  Andrew  Zimmerman  T 

[1]  The  testimony  of  a  number  of  tbe  wit- 
nesses is  that  Archibald  Holmes  and  Lenie 
Jefferson  had  been  living  together  for  a 
number  of  years  and  held  themselves  oat  to 
the  world  as  husband  and  wife,  and  tbat 
they  bad  two  children.  Archibald  Holmes 
testified  that  he  was  married  to  Lenie  Jef- 
ferson about  four  years  before  her  death, 
which  would  have  made  them  married  some 
time  in  the  spring  of  1903;  that  be  bad 
been  married  before,  and  tbat  he  and  bis 
former  wife  were  divorced  by  the  Cboct&w 
courts  before  bis  marriage  to  Lenie  Jefferson. 
Counsel  for  plaintiff  In  error  urged  that  tlie 
testimony  shows  that  if  a  divorce  was  grant- 
ed, that  it  was  granted  by  the  courts  of  tbe 
Choctaw  Nation,  and  that  In  tbe  year  of  1903, 
or  at  any  time  subsequent  to  October  1,  1898, 
the  Choctaw  courts  were  abolished  and  bad 
no  power  to  grant  divorces.  To  this  conten- 
tion, we  cannot  agree.  Tbe  law  which  Is  re- 
lied on  by  plaintiff  in  error  as  abolishing  tbe 
courts  of  the  Choctaw  Nation  is  section  28 
of  the  act  of  June  28,  1898  (30  U.  S.  Statutes 
at  Large,  p.  495).  Section  29  of  tb^  same  act 
provided  for  the  submission  to  tbe  Choctaw 
Nation  for  their  ratification  or  rejection, 
.what  Is  commonly  known  as  the  "Atoka 
Agreement,"  and  in  said  section  29,  authoriz- 
ing said  agreement  to  be  submitted  to  the 
voters  of  the  Choctaw-Chickasaw  Nations,  It 
was  provided: 

"That  the  votes  cast  In  both  saU  tribes  or 
nations  shall  be  forthwith  returned  duly  certi- 
fied by  the  precinct  officers  to  the  national  sec- 
retaries of  said  trit>es  or  nations,  and  shall  be 
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presented  by  said  •  •  *  Mcretailea  to  a 
board  of  commissionerB  conslating  of  the  Prin- 
cipal ebiet  and  national  secretarjr  of  tbe  Choc- 
taw Nation,  th«  governor  and  national  secretary 
of  the  Chickasaw  Nation,  and  a  member  of  the 
Commission  to  the  Five  Civilized  Tribes^  to  be 
designated  by  the  chairman  of  said  commission ; 
and  aaid  board  ihall  meet  without  delay  at 
Atoka,  in  the  Indian  Territory,  and  canvass 
and  eoant  said  votes  and  make  proclamation 
of  the  resnlt;  and  if  said  agreement  as  amend- 
ed be  so  ratified,  the  provisions  of  this  act  shall 
then  only  apply  to  said  tribes  where  the  same 
do  not  conflict  with  tbe  provisions  of  said  agree- 
ment." 

And  gectlon  29  of  the  Atoka  Agreement  pro- 
vides as  follows: 

"It  is  further  agreed  that  the  United  States 
courts  now  existing,  or  that  may  hereafter  be 
created,  in  the  Indian  Territory  shall  have  ez- 
dosire  jurisdiction  of  all  controversies  grow- 
ing oat  of  the.  titles,  ownership,  occupation,  pos- 
session, or  use  of  real  estate,  coal,  and  asphalt 
in  the  territory  occupied  by  the  Choctaw  and 
Chickasaw  Tribes;  and  of  all  persona  charged 
with  homicide,  embeszlement,  bribery,  and  em- 
bracery, breaches,  or  disturbances  of  the  peace, 
and  carrying  weapons,"  covered  by  the  territory 
of  said  tribe,  that  refers  to  the  citizenship  of 
the  person  or  persons  charged  with  such  crime ; 
and  any  citizen  or  officer  of  the  Choctaw  or 
Chickasaw  Nations  charged  with  such  crime 
EbaU  be  tried,  and,  if  convicted,  punished  as 
tiiongh  he  were  a  citizen  or  officer  of  the  Unit- 
ed btates.  and  sections  1638  to  1044,  inclusive, 
entitled  'Embezzlement,'  and  sections  1711  to 
1718.  inclusive,  entitled  'Bribery  and  Ehn- 
bracery,'  of  Mansfield's  Digest  of  the  Laws  of 
Arkansas,  are  hereby  extended  over  and  put 
in  force"  to  cover  the  Choctaw  and  Chickasaw 
Nations,  and  where  necessary  when  "the  same 
appears  in  said  laws  shall  include  all  officers 
of  tbe  Choctaw  and  Chickasaw  governments." 

And  section  28  ot  said  Atoka  Agreement 
farther  provides: 

"It  is  further  agreed.  In  view  of  the  modifi- 
catioD  of  legislative  authority  and  Judicial  Ju- 
risdiction herein  provided,  and  the  necessity  of 
tbe  cootinnance  of  the  tribal  gevemaaent  so 
modified,  in  order  to  carry  ont  the  reonirements 
of  this  agreement,  that  the  same  shall  contbiue 
for  the  period  of  i^ht  years  from  tbe  4tih  day 
of  March,  188&  rrais  stipniation  is  made  with 
tbt  belief  that  the  tribal  governments  so  modi- 
fied win  prove  so  satisfactory  that  there  will 
be  BO  need  or  desire  for  further  change  until 
the  lands  now  occupied  by  the  Five  Civilised 
Tribes  shall.  In  the  opinion  of  Congress,  be  pre- 

Stied  for  admission  as  a  state  to  the  Union. 
Dt  this  provision  shall  not  be  construed  to  be 
I       in  any  respect   an  abdication  by  Congress  of 
power  at  any  time  to  make  needful  rules  and 
I        regulations  respecting  said  tribes." 

l^e  Atoka  Agreement  was  ratified  by  tbe 
voters  of  tbe  Choctaw  and  Chickasaw  Na- 
tions on  the  24th  day  of  August  1908.  There- 
fore section  28  of  tbe  act  of  June  28,  1898, 
bring  In  conflict  with  section  29  of  the  Atoka 
Agreement,  never  became  the  law,  and  the 
tribal  ooTirta  continoed  by  authority  of  tbe 
Atoka  Agreement,  with  JurlsdlctioDS  as  modi- 
fled  by  said  agreement,  until  tbe  passage  of 
tbe  act  of  April  28,  J.904  (38  U.  S.  Statutes 
at  Large,  p.  678),  which  took  away  all  tbe 
Jniisdlctton  from  the  coorta  of  the  Choctaw 
and  Chickasaw  Nations. 

[2]  It  is  admitted  by  plalntlS  In  error  that 
the  dlYorce  which  Archibald  Holmes  claimed 
to  hare  obtained  from  bla  wife,  if  granted 
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at  all,  was  granted  In  the  year  1908,  and  at 
this  time  the  Choctaw  courts  had  not  been 
abolished  and  had  Jurisdiction  to  grant  di- 
vorces. In  re  PofTs  Ouardianshlp,  7  Ipd.  T. 
59,  103  S.  W.  765;  Hayes  t.  Barrlnger,  168 
Fed.  221,  93  C.  C.  A.  607.  The  rule  In  this 
state  1b  settled  that  where  a  man  and  woman 
live  together  for  a  number  of  years  and  have 
children,  even  though  the  testimony  shows 
that  either  of  them  had  a  living  bnsband  or 
wife,  in  the  absence  of  proof  to  the  con- 
trary, tbe  law  will  presume  that  there  has 
been  a  divorce,  and  that  the  second  marriage 
was  legal. 

[3J  Under  the  testimony  In  this  case  there 
Is  no  error  In  the  trial  court's  finding  that 
Archibald  Holmes  and  Lenle  Jefferson  were 
husband  and  wife  at  the  time  of  Lenle  Jef- 
ferson's death.  This  brings  us  to  a  consider- 
ation of  the  remaining  question  In  this  case. 
Was  it  necessary  for  the  deed  executed  by 
Archibald  Holmes  to  Marsh  and  Walcott,  tbe 
grantors  of  the  plaintiff  In  error  (defendant 
In  the  court  below),  to  be  approved  by  the 
Secretary  of  the  Interior  in  order  to  make 
It  vaUd? 

Section  22  of  the  act  of  Congress  of  April 
26,  1906  (34  U.  S.  Statutes  at  Large,  p.  137), 
provides  as  follows: 

"That  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  whose  se- 
lection has  been  made,  or  to  whom  a  deed  or 
patent  has  been  issued  for  his  or  her  sbare  of 
the  land  of  the  tribe  to  which  he  or  she  belongs 
or  belonged,  may  sell  and  convey  the  lands  in- 
herited from  such  decedent;  and  if  there  be 
both  adult  and  minor  heirs  of  such  decedent, 
then  such  minors  may  Join  in  a  sale  of  such 
lands  by  a  guardian  duly  apiwinted  by  tbe 
proper  United  States  Court  for  the  Indian  Ter- 
ritory. And  in  case  of  the  organization  of  a 
state  or  territory,  then  by  a  proper  court  of 
tbe  county  in  which  said  minor  or  minors  may 
reside,  or  in  which  said  real  estate  is  situated, 
upon  an  order  ot  such  court  made  upon  petition 
filed  by  guardian.  All  conveyances  made  under 
this  provision  by  heirs  who  are  full-blood  In- 
dians are  to  be  subject  to  tbe  approval  of  the 
Secretary  of  the  Interior,  under  such  rules  and 
regulations  as  he  may  prescribe." 

On  the  death  of  Lenle  Jefferson  tn  1907, 
she  left  surviving  her  two  children  and  her 
husband,  Archibald  Holmes.  At  that  time 
the  laws  for  the  state  of  Arkansas,  as  set 
forth  in.  Mansfield's  Digest,  and  tbe  common 
law  of  England,  as  far  as  applicable,  was  in 
force  In  tbe  Indian  Territory.  On  tbe  death 
of  Lenle  Jefferson  her  husband,  Archibald 
Holmes,  succeeded  to  the  possession  of  her 
allotment  for  his  life  by  curtesy,  and  the  fee 
passed  to  her  two  children.  After  the  adop- 
tion of  the  Constitution  of  Arkansas  of  1874, 
curtesy,  as  it  existed  at  common  law,  was 
modified  to  the  extent  that  curtesy  Initiate 
was  abolished.  See  Neelly  v.  Lancaster,  47 
Ark.  176,  1  S.  W.  66,  58  Am.  Rep.  752 ;  John- 
son V.  Simpson,  40  Okl.  413,  139  Pac.  129. 
The  husband  took  no  Interest  In  his  wife's 
land  during  her  lifetime,  even  when  there 
was  Issue  bom  alive  and  seisin  by  the  wife. 
The  Constitution  of  1874  gave  the  wife  full 
power  to  dispose  of  her  real  estate  during 
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ber  lifetime,  as  though  she  were  a  "feme 
sole,"  and  It  was  not  necessary  for  her  hus- 
band to  Join  In  a  deed.  She  could  also  make 
a  will  devising  all  of  her  real  estate  away 
from  her  husband,  so  that  at  her  death  the 
husband  would  not  have  curtesy  In  the  land 
of  which  she  had  been  seised,  and  only  In 
the  case  of  Intestacy,  where  there  had  been 
Issue  born  aUve,  the  husband  succeeded  to  a 
life  estate  In  his  wife's  land,  known  as  cur- 
tesy. This  Is  a  freehold  estate,  and  Is  In  the 
nature  of  an  estate  by  descent 

Webster's  Unabridged  Dictionary  defines 
the  word  "heir"  as: 

"One  who  receives,  inherits,  or  is  entitled  to 
succeed  to  the  possession  of  any  property  after 
the  death  of  its  owner;  one  in  whom  the  title 
of  an  estate  vests  on  the  death  of  the  propri- 
etor; one  on  whom  the  law  bestows  the  title 
to  property  of  another  at  the  death  of  the  lat- 
ter." 

The  act  of  April  26,  1906,  was  passed  by 
Congress  for  the  purpose  of  protecting  a  class 
of  people  who,  on  account  of  the  simplicity 
of  their  natures,  and  their  unfamlllarlty  with 
business  affairs,  were  deemed  Incapable  of 
protecting  themselves,  and  who,  If  left  with- 
out any  protecting  legislation  and  without 
any  supervision  on  the  part  of  the  represent- 
atives of  the  government  or  the  courts,  would 
be  the  easy  prey  of  the  mercenary  schemer. 
There  could  be  no  reason  why  Congress 
would  have  Intended  to  protect  a  full-blood 
Indian  who  might  have  Inherited  a  fee-sim- 
ple title  to  a  twentieth  or  a  fiftieth  Interest 
In  an  allotment,  and  require  his  deed  to  be 
approved  in  order  to  give  It  validity,  and  yet 
intend  that  a  full-blood  Indian  who  on  the 
death  of  his  wife  succeeded  to  the  posses- 
sion of  the  entire  allotment  for  his  lifetime 
(oftentime  being  at  an  age  when  his  expect- 
ancy would  make  his  Interest  worth  as  much 
as  half  of  an  allotment)  should  have  the 
right  to  convey  this  valuable  estate  to  the 
first  shrewd  man  who  offered  him  any  price 
which  he  would  accept.  It  Is  well  known 
that  the  average  full-blood  Indian,  on  ac- 
count of  his  Ignorance  of  business  affairs,  can 
often  be  induced  to  sign  any  paper  on  the 
payment  of  from  flO  to|100. 

At  common  law  the  husband  was  not  the 
heir  of  his  wife,  and  should  we  follow  the 
technical  definition  of  the  word,  we  would 
be  forced  to  hold  that  the  word  "heirs,"  as 
used  in  the  act  of  April  26,  1906,  did  not  in- 
clude the  husband,  but  It  has  been  held  in 
construing  wills  that  the  word  "heirs"  should 
be  construed  according  to  who  was  meant  by 
the  testator,  and  as  was  isald  by  the  Supreme 
Court  of  Washington,  In  the  case  of  D.  R. 
Noble  et  al.  v.  City  of  Seattle,  19  Wash.  133, 
52  Pac.  1013,  40  L.  R.  A.  822,  wherein  they 
bold  that  under  the  statute  giving  the  right 
of  action  to  the  heirs  of  any  person,  if  the 
death  of  such  person  be  caused  by  the  neg- 
ligence of  another,  that  the  word  "heirs"  as 


used  in  that  act,  meant  tbe  widow  and  chil- 
dren. 

"It  is  familiar  law  that  interpretation  may 
contract  as  well  as  expand  the  meaning  of 
words  used  in  a  statute,  when  the  harmony  of 
the  legal  system  so  requires." 

We  believe  it  was  the  intention  of  Congress 
when  this  act  was  passed  to  require  every  In- 
terest which  was  succeeded  to  by  any  fnll- 
blood  Indian  on  the  death  of  an  aUottee  to 
be  approved  by  the  Secretary  of  the  Interior, 
In  order  to  make  It  valid,  and  the  word 
"heirs,"  as  used  in  that  act,  was  used  In  the 
sense  of  any  full-blood  Indian  on  whom  Che 
title  of  an  allotment  vested,  or  who  succeed- 
ed  to  the  possession  of  the  same  on  the  death 
of  the  allottee,  and  was  not  used  In  Its  tech- 
nical sense.  To  bold  otherwise  would  be 
contrary  to  the  settled  policy  of  the  United 
States  In  legislating  for  the  protection  of  the 
full-blood  Indian. 

On  the  death  of  the  second  chUd  In  1908, 
which  was  after  Oklahoma  Territory  and 
the  Indian  Territory  bad  been  admitted  to 
statehood,  Wilson's  Revised  and  Annotated 
Statutes  of  the  Territory  of  Oklahoma  were 
in  force,  and  under  the  law  of  descent  and 
distribution,  as  set  forth  In  said  statutes,  the 
father  was  the  sole  heir  of  said  deceased 
child,  and  the  deed,  which  the  father  had  ex- 
ecuted, conveying  a  life  estate  to  Marsh  and 
Walcott,  never  having  been  approved  by  tlie 
Secretary  of  the  Interior,  was  void  and  of 
no  effect,  and  said  father,  Archibald  Holmes, 
was  entitled  to  the  possession  of  the  land 
sued  for. 

We  think  that  the  findings  of  fact  and  con- 
clusions of  law  of  the  trial  Judge  were  cor- 
rect and,  finding  no  error  In  the  record,  we 
recommend  that  the  Judgment  of  the  trial 
court  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


BTCHEN  V.  FERGUSON.    (No.  7621.) 
(Supreme  0)urt  of  Oklahoma.    July  11,  1916i.) 

(Syllahus  ly  the  OourtJ 

1.  Ykndob  add  Pubcha»b  «s>217  —  Con- 
TBAcre— Ljabiutt  of  Vendob. 

A.  entered  into  a  contract  vnth  B.  to  deed 
him  certain  lots  for  factory  purposes  npoa  con- 
dition that  he  erect  a  bnilduig  thereon,  and  a 
deed  to  that  effect  was  made  and  placed  in  es- 
crow. B.  contracted  with  C.  to  do  the  wood- 
work and  with  D.  to  do  the  brickwork  on  said 
building.  About  the  time  the  walla  of  the  buUd- 
ing  had  been  completed  to  the  second  story  and 
the  window  frames  placed  in  the  lower  story, 
B.  decamped,  having  failed  to  pay  either  C.  or 
D.  anything.  A.  settled  with  D.  for  the  brick- 
work. SeU,  he  did  not  thereby  become  bound 
to  pay  C.  for  the  woodwork. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  432;  Dec.  Dig.  i8=> 
217.] 

2.  FiXTDBKS  4=99— CONVEBSIOir  INTO  RXAI,Tr 

— Reqcisitks. 
When  a  person  affixes  his  property  to  the 
land  of  another  without  an  agreement  permit- 


^=»For  othm  cases  sm  aua»  tople  and  KBY-KCMBBa  la  aU  Kay-Numbcrad  Oigasts  and  Indaxaa 


Digitized  by 


Google 


OkL) 


ETCHEN  y.  FEROUSOK 


807 


tine  bim  to  remove  It,  the  thing  afixed  belongs 
to  the  owner  of  the  land. 

[Ed.  Note.— For  other  easea,  aee  Fixtures, 
Dec.  Dig.  «=9e.] 

3.  FtXTCBES   «=>7  — MODB   OF  ANNEXATION  — 
ACTUAI« 

A  thinir  ia  to  be  deemed  afBxed  to  land  when 
it  is  '^rmanently  attached  to  what  is  thus  per- 
manent aa  b;  means  ol  cement,  plaster,  nails, 
bolts,  or  screws." 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cat  Die.  II  7-13;    Dec.  Dig.  «=»7.] 

4.  FixTUBxs  «=»36(2)— Mods  or  Annexation 
— ^Actual. 

Articles  affixed  ta  land  in  fact,  although  only 
slightly,  are  prima  facie  realty. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent.  Dig.  {{  78,  74;   Dee.  Dig.  <8=>35(2).] 

5.  Tbovxb  and  Gonvkbbion  <s»2— Natubb  or 

PKOPKSTT— PSB80RAI.  PBOPBBTT. 

A  peraon  cannot  be  guilty  of  coBTeraion  of 
real  property. 

[Ed.  Note.— For  other  caaes,  see  Trover  and 
Conyeraion.    Cent    Dig.    SI   8-20;     Dec.    Dig. 

Commissioners'  Opinion,  DItIsIod  No.  4. 
Error  from  District  Court,  Nowata  County; 
w.  J.  CampbeU,  Judge. 

Action  by  G«orge  H.  Ferguson  against 
Charles  A.  Btchen.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  vrlth 
Instractlons. 

A.  M.  Etchen  and  W.  B.  Zlegler,  both  of 
Cc^eyvllle,  Kan.,  for  plaintiff  In  error.  Al- 
vah  C  Uouj^  and  W.  D.  Humphrey,  both  of 
Nowat^  fat  defendant  in  error. 

MATHEWS,  O.  The  parties  will  be  desig- 
nated here  as  tbey  appeared  In  the  trial 
court.  On  the  16tli  day  of  February,  1912, 
the  defendant  entered  Into  a  written  agree- 
ment witb  one  Yon  Walters,  to  the  effect 
that  he  would  deed  the  said  Yon  Walters 
certain  real  property  owned  by  blm  located 
in  South  CoffeyvlUe,  Okl.,  upon  condition 
and  for  the  consideration  that  the  said  Yon 
Walters  would  erect  a  two-story  building 
thereon  to  be  used  by  the  said  Yon  Walters 
for  certain  manufacturing  paix^oses.  Ac- 
cordingly defendant  executed  a  warranty 
deed  to  said  property,  and  placed  the  same 
in  escrow  to  be  delivered  to  the  said  Yon 
'  Walters  upon  the  completl<m  of  said  bolld- 
!  faig  asr  spedfied  in  said  contract  The  deed 
contained  this  clause: 

:  "This  deed  ia  given  for  factory  purposes  and 

'       it  is  hereby  agreed  that  a  factory  will  be  erect- 

i        ed  on  the  tract  of  land  according  to  contract 

ud  operated  for  at  least  one  year,  shut-downs 

and  unavoidable  accidents  excepted." 

I  Immediately  following  the  execution  of  the 

above-mentioned  contract,  the  said  Yon  Wal- 
ters contracted  with  one  Brewster  to  furnish 
the  brickwork  for  said  buUdlng,  and  with 
the  plaintiff,  Ferguson,  to  do  the  woodwork. 
The  said  Brewster  and  plaintiff,  Ferguson, 
then  oommeneed  the  construction  of  the 
building  and  the  brick  walls  were  ctnnpleted 
vp  to  the  second  story,  and  Ferguson  had 
prepared  52  window  frames  and  inserted  26 


thereof  in  the  lower  story  of  said  building, 
and  Iiad  also  placed  one  door  frame  therein, 
and  bad  run  a  girder  around  the  building  for 
the  lower  floor,  and  had  prepared  and  put 
in  place  the  Joists  for  the  lower  floor.  At 
this  point  the  said  Yon  Walters  decamped 
without  having  paid  either  the  said  Brewster 
or  plaintiff,  Ferguson,  anything  upon  the 
contract,  and  the  work  on  the  building  at 
once  stepped.  The  plaintiff  had  purdiased 
the  lumber  used  in  said  building  from  a  local 
lumber  dealer  on  account,  and  the  same  was 
charged  on  the  books  of  the  lumber  company 
to  Yon  Walters,  and  at  tlie  time  of  the  trial 
the  same  bad  not  t>een  paid  for.  ISie  last 
item  of  material  was  furnished  on  June  15, 
1»12,  and  on  June  21,  1912,  the  plalntlfl, 
FergoBon,  filed  a  lien  <daim  against  the  said 
Yan  Walters  on  the  lots  upon  which  said  un- 
completed building  was  located  for  $418.65, 
and  therein  the  said  Yon  Walters  was  named 
as  owner  of  the  lota  Notice  thereof  was 
served  upon  the  defendant,  Btchen.  This 
action  was  to  foreclose  this  lien.  The  Jury 
returned  a  verdict  for  the  sum  of  $418.66, 
the  amount  sued  for,  and  defendant  brings 
error. 

The  trial  court  pr(^>erly  ruled  against  plain- 
tiff's claim  for  a  materialman's  lien  against 
the  lots  In  controversy. 

There  are  three  paramount  questions  pre- 
sented here  each  of  which  are  closely  con- 
nected, and  all  will  be  treated  together,  they 
being  as  follows:  (1)  Did  defendant,  after 
Yon  Walters  defaulted  in  the  payments  due 
plalntlfl  and  Brewster,  In  settling  with  Brew- 
ster for  his  claim  against  Yon  Walters  and 
taking  over  the  incomplete  structure,  thereby 
bectwie  liable  to  plaintiff  for  the  labor  and 
material  famished  by  plaintiff  for  said  build- 
ing ;  (2)  was  defendant  guilty  of  conversion ; 
and  (3)  if  so,  la  he  liable  also  for  the  mate- 
rial prepared  but  not  actoaUy  Incorporated 
in  said  building?  We  are  constrained  to  an- 
swer each  of  the  above  pn^osldions  in  the 
negative. 

[1]  The  evidence  introduced  at  the  trial 
shows  that  the  title  to  the  lots  upon  which 
the  building  was  being  erected  was  in  tiie 
defendant  While  he  had  executed  a  deed 
thereto  to  Von  Walters,  yet  the  same  was 
placed  In  escrow,  and  was  not  to  be  deliver- 
ed until  the  building  was  fuUy  completed. 
The  plaintiff  made  no  Investigation  as  to  the 
ownersUp  of  the  lot  before  commencing 
work,  but  presumed  that  Von  Walters  had 
a  deed  to  the  same.  After  Von  Walters  left 
without  paying  either  Brewster  or  plaintiff, 
defendant  endeavored  to  make  a  settlement 
with  each  of  the  parties  for  their  claim 
against  the  uncompleted  building,  and  a  set- 
tlement was  effected  with  Brewster,  but  after 
much  negotiating  between  plaintiff  and  de- 
fendant, they  failed  to  agree  on  a  settlement, 
the  defendant  testifying  at  the  trial  that  he 
tried  to  settle  with  plaintiff,  and  at  that 
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time  \ras  willing  to  allow  blm  something  for 
the  material  he  had  In  the  building,  but  that 
It  was  of  no  use  to  him,  the  defendant,  and, 
further,  that  he  was  still  willing  to  carry  out 
his  contract  with  Yon  Walters  with  the  plain- 
tiff, or  any  one  else  who  was  willing  to  as- 
sume It. 

The  trial  occurred  nearly  three  years  aft- 
er defendant  settled  with  Brewster  for  his 
dalm  in  the  uncompleted  building,  and  at 
that  time  nothing  had  been  done  to  complete 
the  building,  and  the  only  evidence  of  any 
kind  to  show  that  defendant  was  presuming 
to  exercise  any  control  thereof  was  plaintiff's 
testimony  tiiat  at  one  time  he  went  to  the 
building  for  the  purpose  of  taking  the  Joists 
off,  and  defendant's  brother  told  him  to  stop 
taking  anything  from  the  building;  that  it 
btionged  to  them. 

Putting  the  most  liberal  interpretation  in 
favor  of  plaintiff  upon  the  conduct  and  acts 
of  the  defendant,  we  are  unable  to  see  how, 
in  law  or  in  equity,  defendant  could  be  bound 
thereby  to  pay  plaintiff's  claim  against  Von 
Walters.  The  defendant  was  not  a  party  to 
the  contract  between  plaintiff  and  Von  Wal- 
ters, and  merely  because  he  saw  fit  to  settle 
with  Brewster  for  his  claim  in  the  uncom- 
pleted building  did  not  put  him  in  Von  Wal- 
ters' shoes,  and  thereby  obligate  him  to  com- 
plete the  building  or  to  pay  plaintiff  the 
amount  due  him  by  Von  Walters. 

[2-4]  While  It  is  true  the  plaintiff  might 
have  had  some  equity  In  the  Incompleted 
building  Itself,  and  while  the  evidence  whol- 
ly falls  to  show  that  the  defendant  had  ever 
taken  possession  or  control  In  any  way  of 
the  said  building,  yet  it  appears  to  us  that 
he  had  the  legal  right  to  do  so.  Title  to  the 
lot  had  never  passed  from  him,  and  section 
6590,  Rev.  Laws  1910,  specifies  that  anything 
afilxed  to  land  becomes  a  pait  of  the  laud, 
and  section  6592  states  that  a  thing  is  to  be 
deemed  affixed  to  land  when  It  Is  "permanent- 
ly attached  to  what  is  thus  permanent,  as  by 
means  of  cement,  plaster,  nails,  bolts,  or 
screws."  Western  National  Bank  v.  Gerson, 
27  OkL  280,  117  Pa&  205;  Kilgore  v.  Lyle, 
30  Okl.  596,  120  Pac.  626.  Articles  affixed  to 
land  in  fact,  although  only  slightly,  are 
prima  fade  realty.  ToUe  v.  Vandenburg,  44 
Okl.  780,  146  jr'ae  212.  It  is  provided  by  sec- 
tion 6740,  Bev.  laws  1910,  that  when  a  per- 
son affixes  his  property  to  the  land  of  an- 
other without  an  agreement  permitting  him 
to  remove  it,  the  thing  affixed  belongs  to  the 
owner  of  the  land.  The  title  to  the  lota  was 
In  the  defendant  There  was  no  agreement 
between  him  and  the  plaintiff  that  he  could 
remove  the  woodwork  placed  by  him  la  the 
building,  and,  unless  it  be  made  to  appear  to 
the  contrary,  a  matter  about  which  the  evi- 
dence Is  silent  in  the  case  at  bar,  it  Is  pre- 
sumed all  of  the  woodwork  became  a  part  of 
the  realty,  and  therefore  defendant  had  a 
right  to  forbid  plaintiff  from  removing  it 


Howeyer,  even  that  point  Is  not  Involved  in 
this  case,  because  the  evidence  shows  that  he 
did  afterwards  remove  and  take  Into  bis  pos- 
session all  of  said  Joists. 

[6]  Plaintiff's  claim  that  defendant  was 
guUty  of  conversion  will  not  lie  for  two  rea- 
sons: (1)  A  person  cannot  be  guilty  of  con- 
version of  real  property,  and  therefore  the 
defendant  cannot  be  found  guilty  of  convert- 
ing any  of  the  woodwork  so  attached  to  the 
building  as  to  become  a  part  of  it;  and  (2) 
in  order  to  be  guilty  of  conversion  _of  per- 
sonal property  one  mustr  be  in  possession  of 
It  Continental  Gin  Go.  v.  De  Bord.  34  OkL 
66,  123  Pac.  169.  The  evidence  in  this  case 
shows  that  plaintiff  had  taken  possession  of 
the  Joists  and  window  frames,  with  the  ex- 
ception of  those  placed  in  the  building,  and 
had  stored  the  same,  and  in  no  event  could 
defendant  be  held  for  converting  plaintiff's 
property,  while  at  the  same  time  plaintiff 
had  actual  possession  of  the  same.  We  do 
not  think  the  case  of  Sharp  Lumber  Co.  ▼. 
Kansas  Ice  Co.,  42  Okl.  Ota,  142  Pac.  1016.  in 
point,  because  in  that  case  the  conversion  oc- 
curred before  the  lumber  and  material  was 
used  in  the  oonstruction  of  the  building. 

For  the  reasons  given,  we  recommend  that 
the  Judgment  be  reversed,  with  Instruction  to 
the  trial  court  to  proceed  in  accordance  with 
this  opinion. 

PEB  CUBIAM.    Adopted  in  whol& 


EUREKA  FIRE  HOSE  MFG.  CO.  ▼.  TOWN 

OF   GRANITE.     (No.  7336.) 
(Supreme  Court  of  Oklahoma.    July  11,  1916J 

(ByUab^u  hy  ihe  Court.) 
Municipal    Cobpobations    €=»864(6)  —  In- 

DEBTEDNESS— CONBTIXUTIONAL     LnOTA^ON. 

Under  section  26,  art  10.  of  the  (Constitu- 
tion of  the  state  of  Oklahoma,  a  town  council 
has  no  power,  without  an  express  vote  of  the 
people  autbonzing  it,  as  provided  for  in  said 
section  of  the  Constitution,  to  create  a  present 
indebtedness  to  be  paid  out  of  the  revenues  of 
future  years. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1834 ;  Dee.  Dig.  <3=> 
804(6).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  (Court,  Greer  County; 
O.  A.  Brown,  Judge. 

Action  by  the  Eureka  Fire  Hose  Manufac- 
turing Ck>mpany  against  the  Town  of  Granite, 
to  recover  the  sum  of  $1,597.60  on  a  written 
contract  Judgment  tor  defendant,  and 
plaintiff  brings  error.    Affirmed. 

(Carpenter  &  Mills,  of  Mangum,  for  plain- 
tiff in  error.  B.  F.  Van  Dyke,  of  Granite, 
for  defendant  in  error. 

BRUN80N,  O.  This  action  was  begun  by 
the  plaintiff  in  error,  a  corporation,  in  Greer 
county,  state  of  Oklahoma,  defendant  in  ei^ 
ror,  for  the  purchase  price  of  certain  fire 


CssFor  atliar  eases  see  same  toplo  and  KBT-NUHBBR  In  all  Ker-N«mbered  Digests  end  Indezas 
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bose  equipment  The  plaintiff  In  error  baaed 
its  claim  up<»  a  certain  written  contract 
made  and  entered  into  by  and  between  said 
cotporatlans  on  the  13tb  day  of  November, 
A.  D.  1909.  Tbia  suit  was  filed  on  the  6th 
day  of  April,  A.  D.  1912,  and  there  was  at- 
tached to  the  petition  a  copy  of  the  written 
cwtract,  which  reads  as  follows: 

"Contract  and  aereemrnt  made  this  13th  day 
of  NoTonber,  A.  D.  1909,  by  and  between  the 
Eureka  Eire  Hose  Manufacturing  Company, 
of  New  Jersey,  party  of  the  first  part,  ana  cor- 
poration of  the  town  of  Granite,  in  the  county 
of  Greer  and  state  of  Oklahoma,  party  of  the 
leomd  part:  Witneeaeth,  that  the  party  of  the 
first  part  hereby  agrees  to  furnish  the  party 
of  the  second  part  in  good  order  1,500  feet  of 
their  Trumpet  Donble  Jacket  Brand  of  fire 
hose,  conpled  complete,  two  and  one-half  Inches 
internal  diameter,  and  capable  of  standinx  a 
pr«ssoFe  of  400  pounds  per  square  inch  wheu 
deUvered.  at  85c  per  foot.  And  the  said  party 
of  the  first  part  further  warrants  and  agrees, 
that  should  any  of  said  hose  fail  to  give  oat 
within  thirty-siz  months  after  date  of  purchase, 
from  any  cause  due  to  defect  in  mannfactnro  or 
material,  to  replace  the  same  free  of  charge  on 
return  of  such  defeetlTe  lengths.  And  the  said 
party  of  tlie  second  part  hereby  agrees  to  accept 
the  said  hose  if  delivered  in  accordance  with 
above  specifications,  and  if  not  in  accordance 
therewith,  th«^  hereby  agree  to  notify  the  said 
party  of  the  first  part  of  any  defect  that  may 
exist  therein  within  ten  days  from  date  of  deliv- 
ery of  said  bose  to  them.  If  no  notification  be 
received  within  the  period  above  stated,  it  shall 
be  deemed  and  considered  that  said  hose  has 
been  accepted  by  the  party  of  the  second  part. 
And  thereupon  the  said  party  of  the  second  part 
hereby  agrees  to  pay  the  said  party  of  the  first 
part  for  the  said  bose  the  sum  of  twelve  hun- 
dred and  seventy-five  and  no/100  doUnrs. 
Terms:  One  and  two  years,  1st  6  months  with- 
out interest,  then  6  per  cent,  per  annum. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  .set  their  hands  and  srals  the  day  and 
year  above  written.  Kureka  Fire  Hose  Slnnu- 
facturing  Oa,  by  P.  O.  Herbert,  Sr.,  Mgr. 
[SeaL]  Per  A.  C.  Hopper.  [SeaU  Inc.  Town 
of  Granite,  Oklahoma,  by  S.  M.  Alexander, 
Prea.     [Seal.] 

"Six   Underwriters*   play   l^pea;    2   shot-off 

'  nossles  at  $15lOO  each;  1  doa.  Tabor  spanners ; 

2-500  ft  capacity  Underwriters'  reels  at  $06.00 

each,  tab.  factory  (^-3).    B.  F.  Van  Dyke. 

[SenL]     W.  R.  Veale.     [Seal.]" 

It  Is  alleged:  That  there  la  due  nndeir  this 
contract  for  the  articlea  mentioned  therein, 
principal  and  Interest  tbe  sum  of  $1,567.60. 
That  the  plaintiff  In  error  compiled  with  this 
contract  and  delivered  each  and  every  arti- 
cle therein  mentioned  to  the  defendant  in  er- 
ror, and  that  the  defendant  In  error  accepted 
the  same,  made  no  objection  or  complaint  to 
the  company  on  account  of  defective  material, 
and  that  the  town  of  Granite,  though  often 
requested,  baa  neglected  and  failed  to  pay  the 
pnrcbnae  price  of  said  hose  and  other  articles. 
That  on  the  Iflth  day  of  December,  A  D.  1912, 
the  defendant  In  error  filed  Its  first  amended 
answer  to  said  petition,  which  said  first 
amended  answer  denied:  (1)  Generally  the  al- 
legations of  plaintiffs  petition,  and  pleaded  es- 
pecially that  the  contract  sued  on  was  entered 
into  on  behalf  of  defendant  by  persons  unau- 
thorized so  to  make  and  enter  Into  said  con- 
tract, for  the  reason  that  said  contract  was 


not  agreed  and  entered  Into  at  a  regular  ses- 
sion of  the  board  of  trustees  of  said  town,  as 
required  by  law  and  the  ordinances  of  said 
town,  nor  was  it  entered  into  at  any  special 
meeting  of  the  board  of  trustees  of  which  any 
minutes  were  kept ;  that  It  was  not  attested 
by  the  clerk  of  said  town,  and  for  such  reasons 
was  ultra  vires  and  void;  (2)  that  said  con- 
tract was  an  agreement  for  the  purchase  of 
certain  property  in  excess  of  the  $500  limita- 
tion fixed  by  law,  the  purchase  not  having  been 
authorized  by  a  majority  vote  of  the  electors 
resident  of  said  town ;  (3)  that  at  the  time  the 
contract  was  entered  into  there  were  no 
funds  of  the  Incorporated  town  of  Granite  on 
hand  In  the  treasury  of  said  town  or  legally 
levied  out  of  which  any  payment  could  have 
been  made  on  said  contract ;  (4)  that  the  ex- 
penses of  the  incoriwrated  town  of  Graidte 
for  the  years  1910  and  1911  (during  which 
years  payments  were  to  be  made)  consumed 
and  exhausted  Its  current  revenue;  (5)  that 
no  vote  of  the  electors  of  aald  town  had  au- 
thorized the  creation  of  said  obligation  or  In- 
debtedness, and  that  said  contract  Is  within 
the  inhibitions  contained  in  sections  26  and  27, 
article  10,  of  the  Constitution  of  the  state  of 
Oklahoma,  and  la  therefore  nnll  and  void. 

Thereafter,  on  the  17th  day  of  August  A. 
D.  1914,  the  plaintiff  In  error  filed  Ita  reply  to 
this  first  amended  answer,  denying  generally 
all  of  the  matters  and  things  therein  contain- 
ed. Upon  the  issues  thus  Joined  this  case  went 
to  trial  on  the  17th  day  of  August  A  D.  1914, 
to  the  court  without  a  Jury.  When  the  plain- 
tiff in  error  closed  Its  evidence,  the  defendant 
in  error  filed  a  demurrer  to  the  same,  which 
was  by  the  court  overruled  and  exceptions 
saved.  The  defendant  in  error  then  offered  its 
evidence,  and  at  the  close  of  its  evidence  the 
plaintiff  In  error  filed  a  demurrer,  which  was 
by  the  court  oveorruled  and  exceptions  saved. 
The  conrt  then  took  the  case  under  advise- 
ment and  continued  It  until  the  Sd  day  of  No- 
vember, A.  D.  1914,  when  Judgment  was  ren- 
dered In  favor  of  the  defendant  In  error,  and 
on  the  same  day  and  at  the  same  time  the 
plaintiff  in  error  filed  a  motion  for  a  new 
trial,  which  was  by  the  court  heard  and  ovei^ 
ruled,  to  which  action  of  the  court  exceptions 
were  saved,  and  time  given  In  which  to  make, 
serve,  and  settle  case-made,  and  the  case  Is 
before  us  on  appeah 

The  defendant  In  error  admitted  that  the 
copy  of  the  contract  attached  to  the  plaintiff's 
petition  was  substantially  a  copy  of  the  con- 
tract sued  on;  that  the  articles  mentioned 
and  described  In  said  contract  were  received 
by  the  town  of  Granite ;  that  they  were  never 
returned  to  the  plaintiff  in  error,  and  were 
never  paid  for;  that  demand  for  payment 
bad  been  made  and  refused ;  that  there  was 
no  record  made  in  the  minutes  of  the  town  of 
Granite  of  any  resolution  authorizing  the  ex- 
ecution of  the  contract  sued  upon;  that  the 
party  who  was  clerk  of  said  town  at  the  time 
of  the  execution  of  Mid  oontract  could  not 
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say  whether  said  resolution  was  In  ftict  eTer 
passed ;  that  he  generally  recorded  anything 
that  came  up,  and  especially  transactions 
like  the  one  In  question;  and  that  be  never 
knew  anything  about  the  contract  of  the  kind 
sued  Qpon.  The  town  treasurer  for  the  years 
1909,  1910,  and  1911  testified  that  during 
those  years  he  was  town  treasurer;  that  no 
levy  was  made  for  the  payment  of  any  in- 
debtedness to  the  plaintiff  In  error ;  and  that 
there  was  no  money  in  the  town  treasury  to 
pay  for  the  property  on  the  date  of  entering 
Into  said  contract. 

It  appears  to  us  that  the  quesUim  Involved 
here  Is,  Does  this  contract  fall  within  the  in- 
hibitions contained  in  section  26,  art  10,  of 
the  Constitution  of  the  state  of  Oklahoma, 
which  is  as  follows: 

"No  county,  city,  town,  township,  adio(d  dis- 
trict, or  other  poutical  corporation,  or  subdivi- 
sion of  the  state,  shall  be  allowed  to  become  in- 
debted, in  any  manner,  or  for  any  purpose,  to 
an  amount  exceeding,  in  any  year,  the  income 
and  revenue  provided  for  audi  year,  without 
the  assent  of  three-fifths  of  the  voters  thereof, 
voting  at  an  election,  to  be  held  for  that  pur- 
pose, nor  in  cases  requiring  such  assent  shall 
any  indebtedness  be  allowed  to  be  incurred  to 
an  amount  including  existing  indebtedness,  in 
the  aggregate  exceeding  five  per  centum  of  the 
valuation  of  the  taxable  property  therein,  to  be 
ascertained  from  the  last  assessment  for  state 
and  county  purpoees  previous  to  the  incurring 
of  such  indebtedness :  Provided,  that  any  coun- 
ty, city,  town,  township,  school  district,  or  oth- 
er pohtical  corporation,  or  subdivision  of  the 
state,  incurring  any  indebtedness,  requiring  the 
assent  of  the  voters  as  aforesaid,  shall,  before 
or  at  the  time  of  doing  so,  provide  for  the  c<d- 
lection  of  an  annual  tax  sufficient  to  pay  the  in- 
terest on  such  indebtedness  as  it  falls  due,  and 
also  to  constitute  a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof  within  twenty-five 
years  from  the  time  of  contracting  the  same," 

It  will  be  noted  that  the  terms  of  pay- 
ment under  this  contract  axe  as  foUows: 

"And  thereupon  the  said  party  of  the  second 
part  (the  town  of  Granite]  hereby  agrees  to 
pay  the  said  party  of  the  first  part  [Eureka  Fire 
Hose  Manufacturing  Co.]  for  the  said"  hose  the 
sum  of  twelve  hundred  and  seventy-five  and 
no/100  doUais.  Terms:  One  and  two  years, 
Ist  6  months  without  interest,  then  6  per  cent, 
per  annum." 

This  contract  was  made  and  entered  into 
on  the  13th  day  of  November,  A.  D.  1909; 
payments  becoming  due  in  1910  and  1911. 

There  are  four  assignments  of  error,  and 
are  urged  under  three  propositions,  but  we 
think  that  the  only  proposition  that  we  need 
consider  is  whether  or  not  this  contract  Is  a 
legal  binding  obligation  against  the  town  of 
Granite.  At  the  time  It  was  entered  Into  the 
levy  for  that  year  had  already  been  made, 
but  the  contract  does  not  provide  for  pay- 
ment out  of  the  funds  of  the  city  during  that 
year,  but  It  does  provide  that  payments  shall 
be  made  In  one  and  two  years,  which  evi- 
dently means  that  they  shall  become  due  in 
November,  1910,  and  November,  1911,  which 
would  make  these  payments  fall  dne  after 
the  levy  for  those  years  had  been  made,  and 
the  legality  of  this  Indebtedness  is  one  of 
the  Issues  the  court  must  determine.    It  is 


argued,  however,  that  this  Is  a  debt  of  hon- 
or, and  that  It  Is  conceded  that  the  town 
and  Its  citizens  received  Oie  benefit  of  and 
full  value  tor  the  Indebtedness.  If  this  court 
were  authorised  to  Inaugurate  policies  and 
to  amend  the  Constitution  to  meet  such  con- 
tingencies, this  argument  might  ap];>eal*to 
US  with  force.  The  framers  of  the  Consti- 
tution, which  Constitution  the  people  have 
approved,  thought  it  wise  to  place  a  limita- 
tion upon  all  the  people  and  upon  every 
political  subdivision  of  the  state,  and  If  the 
municipality  or  any  political  subdivision  of 
the  state  may,  by  its  acts  exceed  the  limita- 
tions placed  upon  it  by  the  Constitution,  cre- 
ate a  debt  In  conflict  with  it.  It  would  simply 
mean  the  destruction  of  this  provision  of 
the  Constitution.  Section  26,  art  10,  supra, 
provides  that: 

"No  county,  •  •  •  town,  •  *  •  or  sub- 
division of  the  state,  shall  be  allowed  to  become 
indebted,  in  any  manner,  or  for  any  purpose, 
to  an  amount  exceeding,  in  any  year,  the  income 
and  revenue  provided  for  such  year,  without  the 
assent  of  three-fifths  of  the  voters  thereof,  vot- 
ing at  an  election,  to  be  held  for  that  purpose." 

It  will  be  seen  that  It  Is  intended  by  this 
part  of  the  Constitution  that  the  town  of 
Granite,  as  well  as  all  other  political  cor- 
porations or  subdivisions  of  the  state,  shall 
keep  its  running  expenses  and  expenditures 
within  the  Income  and  revenues  provided 
for  that  year.  There  Is  no  provision)  in 
this  section  of  tiie  Constitution  permitting 
such  a  muztidpal  corporation  to  tie  up  the 
revenues  of  the  town  for  one  or  two  years  In 
advance,  as  was  undertaken  to  be  done  by 
defendant  in  this  contract  This  section 
does  provide  that  any  county,  dty,  town, 
township,  school  district,  or  other  political 
corporation  or  subdivision  of  the  state  may 
become  indebted  by  vote  of  the  people  of 
such  county,  dty,  town,  township,  school  dis- 
trict etc.,  but  that  before  doing  so,  or  at  the 
time  of  doing  so,  they  shall  provide  for  tb4 
collection  of  an  annual  tax  suffident  to  pay 
the  interest,  on  such  Indebtedness  as  It  falls 
due,  and  also  to  contribute  a  sinking  fund 
for  the  payment  of  the  prlndpal  thereof 
within  25  years  from  the  time  of  contract- 
ing the  same.  But  there  are  no  provisions 
In  this  section  of  the  Constitution  whereby 
the  trustees  of  the  town  of  Granite  could 
become  indebted  In  the  mannw  attempted 
for  one  and  two  years  to  pay  for  the  articles 
purchased.  In  Re  Town  of  Afton,  43  Okh 
720,  144  Pac.  184,  Ia  B.  A.  1815D,  878,  It  is 
said: 

"One  who  deals  with  a  mnnidpall^  does  so 
with  notice  of  the  limitaticHis  on  it  or  its  agents' 
powers.  All  are  presumed  to  know  the  law, 
and  those  who  contract  with  a  municipality  or 
furnish  it  supplies  do  so  with  such  knowledge; 
and,  if  they  go  beyond  the  limitations  imposed, 
they  do  so  at  their  periL" 

"It  is  plain  that  the  intoition  of  section  26, 
art.  10,  of  the  Constitution  is  to  require  munici- 
palities to  carry  on  their  corporate  operations 
upon  a  cash  basis.  The  revenues  and  income 
provided  for  each  year  must  pay  the  expendi- 
tures of  such  year;  and  any  debt  or  contract 
sought  to  be  created  in  excess  of  mch  revenues 
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and  iae(HD«  provided  creates  no  lubiUt^  aeainat 
Ba<A  ZDunicipality,  u&Ieea  it  be  aatliorized  by  a 
vote  of  three-fifths  of  the  legal  voters  before 
or  at  the  timo  of  creating  same,  and  comes  with- 
in   the    limitatioiia  therein   expressed." 

fartlier  on  In  the  same  opinion  tbe  court 
onotea  with  a.ppton.1  28  Oye.  p.  1640,  vblck 
states  the  rule  as  follows: 

"  'Pay  as  yon  go'  expresses  a  municipal  mle 
prevailing  in  some  states  that  annual  expendi- 
tures must  be  restricted  to  annual  revenue,  of 
which  every  person  contracting  with  a  munici- 
pal corporation  most  take  notice  at  his  periL" 

Again  on  page  1660,  Id.: 
"A  contract  made  by  a  manicipality  in  excess 
of  its  debt  limit,  as  fixed  by  the  Constitution  or 
by  statute,   is   void,  at  least  as  to  the  excess; 
and  every    one  dealing  with  a  municipality  in 
charged    vrith    notice  of  a  limitation   upon  the 
amoont  of  its  indebtedness.    Mnnicipal  indebted- 
ness in  excess  of  a  constitutional  limitation  can- 
not be  made  good  by  ratification,  since  power  to 
authorize  originally  is  a  condition  precedent  to 
the  power    to   ratify  subsequently.    *    *    *    A 
mnslaiMi]  c«Mitract,  expenditure,  or  appropria- 
.  tion,  invalid  -when  made,  may  be  cured  oy  sub- 
aeqaent   legislation,   unless  the  invalidity  result 
favm  a  violation   of  a  constitutional  inhibition," 

Upon  a  bearing  of  tbe  Issues  In  this  case 
by  tbe  court  the  relief  prayed  for  was  de- 
nied, and  we  believe  that  tbe  trial  court's 
Jod^ent  was  sound  for  tbe  reason  that  ^t 
tlie  time  tbe  contract  was  so  entered  into 
the  board  of  trustees  of  tbe  town  of  Gran- 
ite was  not  authorized,  and  did  not  have 
tlie  power,  to  say  that  tbe  revenues  for  the 
jtut  1910  and  1911  should  be  applied  to 
tlie  payment  ot  this  contract.  If  they  conid 
contract  tbe  revenues  for  the  years  1010  and 
UU  away  under  this  section  of  the  Consti- 
tution, they  could  contract  away  the  reve- 
nues for  any  number  of  years.  In  the  case 
of  Falrbaiiks-Morse  Co.  v.  City  of  Geary, 
157  Pac  720.  It  Is  said: 

"A  debt  whicb  is  in  excess  of  the  constitu- 
tional or  statutory  limit  is  void;  and  in  no  form 
can  sncb  deibt  be  held  valid  upon  any  theory  of 
qosntum  meruit,  or  equitable  obligation.  The 
absolute  lack  of  power  to  contract  such  indebt- 
edness bara  every  form  of  action  and  every  le- 
gal device  by  wnich  recovery  is  sought;  nor 
irill  tbe  courts  aid  the  vendor  to  recover  the 
property  sold  and  delivered  under  such  illegal 
contract." 

In  tbe  body  of  this  opinion  tbe  court  ap- 
proves tbe  rt]le  laid  down  in  section  2174  of 
Gray's  LUnltatloa  of  tbe  Taxing  Power,  as 
follows; 

•A  debt  which  is  in  excess  of  the  constitution- 
al limit  is  void ;  and  in  no  form  can  such  debt 
be  held  valid  upon  any  theory  of  quantum 
merait  or  eamtable  obligatiMi.  The  absolute 
lade  of  power  to  contract  the  indebtedness  bars 
every  form  of  action  and  every  legal  device  by 
whidi  recovery  is  sought"  (citing  I/itchfield  v. 
Ballon.  114  U.  S.  190,  6  Sup.  Ct  820,  29  li. 
Ed.  182;  Hedges  v.  Dixon  County,  150  U.  S. 
182,  14  Sup.  Ct  71,  37  I*  Ed.  1044;  Morton 
v.  City  of  Nevada  [C.  C.1  41  Fed.  582 ;  Brazoria 
Coonty  V.  Youngstown  Bridge  Co.,  80  Fed.  10, 
25  C.  O.  A.  306;  Caty  Water  Supply  Co.  v. 
City  of  Ottumwa  [C.  C]  120  Fed.  800;  Swack- 
hamer  v.  Haekettstown,  87  N.  J.  Law,  191; 
McGiUivray  v.  Joint  School  District,  112  Wis. 
354.  88  N.  W.  810,  58  KB.  A.  100,  88  Am. 
St.  Rep.  969>. 


Tbe  plaintiff  In  error  in  its  brief  contends 
that  that  part  of  section  047  of  tbe  Com- 
piled Laws  of  Oklahoma  1909,  where  It  pro- 
vides "that  no  real  estate  or  personal  prop- 
erty shall  be  bought  or  sold  where  tbe  val- 
ue of  either  said  real  or  personal  property 
contracted  for  at  one  purchase  shall  exceed 
five  hundred,  dollars,"  applies  to  cities  of  tbe 
first  class,  but  does  not  apply  to  incorporated 
towns.  It  is  not  necessary,  under  our  view 
of  the  law  applicable  to  this  case,  to  pass 
upon  this  questl<Hi. 

From  our  view  of  the  Constitution  as  ap- 
plied to  tbe  facts  here,  we  are  forced  to  tbe 
conclusion  that  the  board  of  trustees  of  tbe 
town  of  Granite  bad  absolute  lack  of  power 
to  contract  away  tbe  revenues  for  tbe  years 
1910  and  1911,  and  that  tbls  contract  was 
void  ab  Initio. 

Tbe  learned  trial  court  beard  all  tbe  evi- 
dence and  rendered  judgment  In  favor  of 
the  defendant  In  error,  and  there  Is  evidence 
In  tbe  record  reasonably  tending  to  support 
his  finding  and  Judgment. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment of  the  trial  court  is  affirmed. 

PEB  CUBIAM.     Adopted  In  whol& 


BOABD  OF  COM'BS  OF  CBEEK  COUNTY 
et  aL  V.  ALEXANDRE,  State  Treas- 
urer.   (No.  78T8.) 

(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

(Syllahu*  5y  (k«  Court.) 

1.  STATtrna  «=s>181(l),   206— Oonstbttctiow— 
Pa  81  Materia. 

It  is  a  cardinal  rule  in  the  construction  of 
statutes  that  the  intention  of  the  Legislature, 
when  ascertained,  must  govern,  and  that  to  as- 
certain the  intent  all  the  various  provisions  of 
legislative  enactments  upon  the  particular  sub- 
ject should  be  construed  together  and  given  ef- 
fect as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  SI  269,  288;  Dec.  Dig.  «=»181(1), 
206.] 

2.  Statittes  •=>181(1)— CoNSTBUonon— Bba- 
80H  or  Law. 

When  the  language  of  a,  statute  is  dubious, 
the  court,  in  construing  it,  will  consider  the  rea- 
son and  Intent  of  the  law  to  discover  its  scope 
and  true  meaning. 

[Ed.    Note.— For   other   oases,    see    Statutes, 
Cent  Die  i  259;   Dec.  Dig.  «s>~181(l).l 
8.  Statutes    4s922S— Cohstbuohoit  — Fabi 

Materia. 
Subsequent  legislative   enactments   may   be 
considered  as  an  aid  in  the  interpretation  of 
prior  legislation  upon  the  same  subject. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §{  802,  303 ;    Dec.  Dig.  «3>225.] 

4.  Statutes  «=»225  — Constbuotiow  — Pari 
Materia. 
When  it  is  apparent  that  a  strict  interpreta- 
tion of  a  particular  statute,  construed  alone, 
would  defeat  the  intention  of  the  Legislature  as 
shown  by  other  legislative  enactments,  which 
relate  to  the  same  subject,  and  which  have  been 
enacted  in  pursuance  of,  and  according  to  a 
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(eneral  purpose  In  accomplisliing  a  particular '  half  of  the  taxes  paid  the  state  andltor  upon 


result,  such  construction  should  not  be  adopted 
[Ed.    Note.— For   other   caaeg,    see    Statutes, 
Cent  Dig.  H  S02,  303;  Dec.  Dig.  «=>225.] 

5.  Statutes    ^=»220--CoN8TBUC!noN— Decla- 
ration or  Lkoiblativb  Inthnt. 
A    joint    resolution,    duly    passed    by   both 


oil  and  gas  produced  in  Creelc  county.  The 
petition  charges  that  up  to  September  30, 
1910,  the  state  auditor  had  collected  from 
the  different  counties  producing  oU  and  gas 
and  minerals  upon  which  a  gross  produc- 


branches  of  the  Legislature,  though  not  signed   tlon  tax  was  collectible  the  respective  sums 

ft^  ^J'®*^°T?"°/"V  "5^  *''"?''? ''^***l^°°,^^'"^  set  forth  therein,  and  which  petition  also 

6,  of  the  Constitution,  not  having  the  force  of  ,         ^.          -      ,               _^         V^     ,j 

a  law,  and  which  resolution  was  declaratory  of  Slves  the  school  enumeration  of  said  coun- 

the  purpose  and  intent  of  a  former  act  of  the  ties  for  the  year  1915,  said  taxes  and  school 
same   Legislature,   passed   at  a   prior  session. 


may  be  considered  by  the  court  as  an  aid  in  con' 
struing  and  giving  effect  to  said  former  act 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  f  298;    Dee.  Dig.  (S=»220.] 
6.  Taxation  «=»909— Distbibdtiow  or  Pbo- 

CEED8— StATUTOKT  PbOVISION. 


enumeration  being  as  follows: 


County. 


Creek 
Tulsa 

act  of  March  11,  11915  (SessV  Laws  1915;  pp.  N(fwata*'*°° 
184,  185),   providing  for  a  direct  and  indirect  Huskogee 
system  of  taxation,  construed  in  connection  with   Okmuleee 
both   prior  and   subsequent  legislation,  in  ref-  ■  okfuskea 
erence  to  the  distribution  of  the  gross  produc- '  p»yno 
tion  tax  upon  petroleum   or  other  mineral  oil  Rnsers 
or  natural  gas,  and  the  joint  resolution  of  the  wAoner 
Legislature  declaratory  of  its  intent  in  the  pas-  p-rter 


Carter 
Kay 


Pushmataha 
I^  Flore 
Pontotoc 
Lincoln 


sage  of  said  act,  one-half  of  the  tax  collected 
under  the  provisions  of  said  statute  should  be,  Kiowa 
by  the  state  treasurer,  distributed  to  the  county  Mamhall 
treasurer  of  the  county  from  whence  the  tax  was  Osase 
collected,   to  be  apportioned  among  the  school  pJ^gg 
districts  of  such  county  in  aid  of  the  common   stenhena 
schools  of  said  county,  upon  a  per  capita  basis, ,  T»^^n 
as  are  other  common  school  funds.  'cHto^Mi 

[Ed.   Note. — For   other    cases,    see   Taxation.  I  rvalir 
Cent  IMg.  S  1741;   Dec.  Dig.  «=>909.]  -  ^* 

Original  application  for  mandamus  by  the 
Board  of  County  Commissioners  of  Creek 
County  and  another  against  W.  L.  Alexan- 
der, State  Treasurer.    Writ  granted. 

McDougal,  Lytle  &  Allen  and  Pryor  & 
Rockwood,  all  of  Sapulpa,  for  plalntltTs. 
S.  P.  FreeUng,  Atty.  Oen.,  and  Smith  C.  Mat- 
son,  Asst.  Atty.  Gen.,  for  defendant  Clar- 
ence Davis,  of  Sapulpa,  for  school  district 
number  18,  Creek  County.  Fred  P.  Branson, 
Co.  Atty.,  and  Olenn  Aloom  and  Francis 
Stewart,  Asst  Co.  Attya,  all  of  Muskogee, 
amid  curlai. 

SHARP,  J.  The  present  action  Involves 
primarily  a  construction  of  section  4,  subd. 
"a,"  art  2,  of  the  act  of  March  11,  1916, 
levying  and  providing  for  the  distribution  of 
a  gross  production  tax  on  petroleum  or  oth- 
er mineral  oil,  and  of  natural  gas.  The  pe- 
tition charges  that  since  the  passage  of  said 
act,  and  up  to  and  Including  September  30, 
1915,  the  state  auditor  has  collected  from 
the  different  counties  of  the  state  paying  a 
gross  production  tax  large  sums  of  money, 
a  very  considerable  portion  of  which  is  now 
held  In  the  depositary  of  the  treasurer  of 
the  state;  that  unless  otherwise  commanded 
by  the  mandate  of  this  court,  said  officer  will 
flistribute  and  apportion  the  tax  among  all 
the  counties  from  which  any  part  or  portion 
thereof  was  collected.  In  proportion  to  the 


Tax  Paid. 


$232,784.40 

17,998.16 

10,106.81 

7,447.86 

2,389.89 

7,849.15 

19.42 

289.37 

1,779.50 

164.89 

4,946.59 

1,631.27 

6.41 

16.14 

13,202.19 

4,118.99 

8.27 

68.65 

2,322.93 

25.52 

24.54 

23.98 

10.92 

2.41 


Sohool  BDaaMratlon. 


10,694 

14.430 
6,0C2 
4.5M> 

18.593 

10.120 
8.397 
9,092 
«.9it5 
7,565 

10,2i)S 
7,406 
7.877 
6.669 
7.085 
6.459 
8,371 
6,007 
6,928 
6375 
4,9(»9 

12.988 
9,980 

11,948 


On  the  part  of  plaintUCs,  as  already  In- 
dicated, It  Is  claimed  that  one-half  of  the 
gross  production  tax  paid  on  oil  and  gas  pro- 
duced In  Creek  county  should  by  the  state 
treasurer  be  paid  to  the  county  treasurer  of 
Creek  county,  to  be  distributed  In  aid  of  the 
common  sdiools  of  said  oonnty,  ixpon  a  per 
capita  basis  as  are  other  OHnmon  sdiool 
funds.  Counsel  for  Muskogee  county,  who 
have  been  given  permission  to  file  a  brief 
herdn,  In  effect  say  that  the  gross  production 
tax  should  be  divided  among  the  several 
counties  contributing  thereto,  In  proportion 
to  the  school  enumeration  of  such  counties. 
As  between  the  contending  forces,  the  Attor- 
ney General,  who  has  filed  a  brief  on  the 
part  of  the  defendant  state  treasurer,  dis- 
claims any  purpose  of  taking  part  In  the  con- 
troversy. However,  It  is  urged  by  the  state's 
legal  representative  that,  construing  section 
4,  BO  as  to  apportion  one-half  of  the  tax 
among  the  different  counties  from  whldi  the 
tax  Is  collected.  In  proportion  to  the  school 
enumeration  of  evKh  counties,  as  contended 
for  by  counsel  appearing  amid  curlie,  said 
section  cannot  be  sustained;  hence  the  tax 
must  be  distributed  under  section  4b  of  the 
act,  which  provides  that  In  case  section  4 
school  enumeration  of  such  counties,  where- 1  shall,  for  any  reason,  become  Ineffective, 
as  said  state  treasurer  should  pay  over  to  i  then  at  once  shall  the  proceeds  of  all  gross 
the  county  treasurer  of  Creek  county  one- !  production  tax  collected  under  the  provisions 
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of  the  act  be  paid  Into  iite  general  reTenno 
fund  of  the  state,  and  applied  to  the  current 
expeuaes  of  the  state  government;  any  on- 
expended  balance  at  the  end  of  each  fl&cal 
year  to  be  credited  to  the  common  school 
fund  of  the  state,  to  be  distributed  as  are 
other  coumion  school  funds.  The  wide  dl- 
Tergence  of  views,  the  Importance  of  the 
question  not  only  to  Creek  county,  but  to 
nil  other  counties  of  the  state,  and  a  proper 
understanding  and  construction  of  section  4 
and  related  sections  of  the  act  of  19IS,  make 
proi'icr  a  reference  to  the  history  of  the  sev- 
eral acts  of  the  liegl&lature,  levying  a  gross 
production  or  mining  production  tax  on  as- 
phalt or  ores  bearing  sine,  jack,  gold,  silver, 
copper,  or  iietroleam  or  oUier  mineral  oil,  or 
of  natural  gas. 

The  first  act  providing  for  such  tax  pass- 
ed and  approved  May  26,  1908  (Sess.  Laws 
1907-08,  c  Tl,  pp.  640-645),  as  amended  by 
the  act  of  March  27,  1009  (Seas.  Laws  1909, 
c.  38,  art.  2,  pp.  624-626),  provided  that  all 
funds  c<dlected  thereby  should  be  paid  Into 
the  state  treasury  and  credited  to  the  gen- 
era] revenue  fund  of  the  state,  for  the  pay- 
ment of  the  expenses  of  the  state  government. 
The  act  of  March  10,  1910  (Seas.  Laws  1010, 
c.  44,  pp.  66-70),  provided  for  the  levy  and 
collectlcn  of  a  gross  revenue  tax,  and  direct- 
ed that  all  taxes  levied  and  collected  pursu- 
ant thereto  should  be  paid  Into  the  state 
treasury  and  applied  to  the  payment  of  the 
ordinary  expenses  of  the  state  government 
Section  4,  snbd.  "a,"  art  2,  of  the  act  of 
Marcb  11,  1915  (Sess.  Laws  1915,  c.  107,  pp. 
l&l-l^,  provides  that  all  gross  production 
revenues  collected  under  the  provisions  of 
said  act  should  be  paid  into  the  state  treas- 
ury, to  be  distributed  as  follows:  (1)  One- 
half  to  be  credited  to  the  general  revenue 
ftmd  of  the  state,  and  applied  to  the  current 
expenses  of  the  state  government  (and  any 
unexpended  balance  at  the  close  of  each  fiscal 
year  shall  be  credited  to  the  common  school 
fund  of  the  state,  for  distribution  as  are 
other  common  school  funds) ;  (2)  the  remain- 
ing one-half  shall  be  by  the  state  treasurer 
distributed  to  the  county  treasurer  of  the 
counties  from  whence  the  same  was  collected, 
in  proportion  to  the  school  enumeration  of 
such  counties,  and  same  shall  be  distributed 
in  aid  of  the  common  schools  of  such  counties 
upon  a  per  capita  basis  as  are  other  common 
school  funds.  Sections  1,  2,  3,  and  4,  subd. 
"a,"  art  2,  of  said  latter  act  were  amended 
by  an  act  of  the  Legislature  passed  at  the 
extraordinary  session  of  the  Fifth  Legisla- 
ture and  approved  February  14,  1916  (Sess. 
Laws  1916,  a  39,  pp.  102-110),  whereby, 
among  other  changes,  the  tax  on  petroleum 
or  other  crude  or  mineral  oil,  or  natural  gas 
(less  the  royalty  Interest  payable  by  the  own- 
er thereof),  waa  raised  to  a  Brum  equal  to  8 
per  centum  of  the  gross  value  of  the  produc- 
tion, and  which  tax,  it  was  provided,  ^onld 
be  distributed  as  totkomt:    Two-thirds  to  be 


paid  to  the  state  treasurer  by  the  state  audi- 
tor, to  be  credited  to  the  general  revenue 
fund  of  the  state  and  applied  to  the  current 
expenses  of  the  state  government;  the  re- 
maining one-third  to  be  paid  to  the  county 
treasurer  of  the  county  from  whence  the  oil 
or  gas  and  other  mineral  was  produced  ;  one- 
half  of  the  amount  so  paid  to  the  county  treas- 
urer to  be  credited  to  the  common  school  fund 
of  the  county  In  proportion  tc  the  school 
population  of  such  county ;  the  remaining 
one-half,  so  paid  to  the  county  treasurer,  to 
be  credited  to  a  fund  of  such  county  known 
as  the  road  and  bridge  fund. 

The  act  of  May  26,  1008,  the  amendatory 
act  of  March  27,  1909,  and  the  act  of  March 
10,  1010,  each  provided  that  the  gross  rev- 
enue tax  therein  levied  should  be  in  addition 
to  the  taxes  levied  and  collected  upon  an  ad 
valorem  basis  upon  the  mining,  oil,  or  gas 
property  subject  to  the  production  tax.  The 
act  of  March  11,  1915,  undertook  to  relieve 
the  pr(H>erty  or  business  subject  to  the  gross 
revenue  tax  of  any  other  form  of  taxation, 
by  providing  that  the  tax  should  be  in  Hen 
of  any  other  method  of  taxing  the  same  (with 
certain  exceptions  not  here  involved).  The 
act  of  February  14,  1916,  provides  that  the 
payment  of  the  gross  production  tax  Imposed 
by  the  terms  of  the  act  should  be  in  ^U 
and  in  lieu  of  all  taxes  by  the  state,  coun- 
ties, dtles,  towns,  townships,  sdiool  districts; 
and  other  municipalities,  upon  any  property 
rights  attached  to  or  inherent  in  the  right  to 
the  minerals  named  in  the  act  Other  ex- 
emptions not  pertlpent  to  the  present  case 
are  provided  for  in  said  act  According  to 
the  acts  of  1908,  1909,  and  1910,  the  entire 
gross  production  tax  was  paid  Into  the  state 
treasury,  and,  according  to  the  act  of  1909, 
"credited  to  the  general  revenue  fund  of 
th»  state  for  the  payment  of  the  expenses  of 
the  state,"  while  by  the  1910  act  the  tax  was 
to  be-  "applied  to  the  payment  of  the  ordi- 
nary expenses  of  the  state  government" 

The  1915  act  evinces  a  radical  departure 
from  the  earUer  acts  in  this:  The  1908  act 
levied  a  tax  of  one-hnlf  of  1  per  centum  of 
the  gross  receipts  from  the  total  production 
of  petroleum  or  other  mineral  oil,  or  of  nat- 
ural gas,  as  did  the  amendatory  act  of  1909 
and  the  act  of  1910.  In  the  1915  act,  when 
for  the  first  time  the  property  subject  to  the 
production  tax  was  relieved  of  an  ad  valorem 
tax,  the  gross  revenue  tax  was  Increased  to 
2  per  centum  of  the  gross  value  of  the  pro- 
duction of  petroleum  or  other  mineral  oil, 
or  natural  gas ;  while  under  the  1916  act  the 
tax  was  fixed  at  3  per  centum  of  the  gross 
value  of  the  production,  less  the  royalty  in- 
terest paid  by  the  owner  thereof.  The  1915 
act  provided  that  one-half  of  the  2  per  cent 
tax  should  be  credited  to  the  general  revenue 
fund  of  the  state  and  applied  to  the  current 
expenses  of  the  state  government  provision 
being  made  for  any  unexpended  balance  at 
the  close  of  each  fiscal  year,  the  remaining 
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one-half  to  be  by  the  state  treasnrer  distrib- 
uted to  the  county  treasurer  of  the  counties 
from  whence  the  same  was  collected,  in  pro- 
portion to  the  school  enumeration  of  such 
counties,  to  be  distributed  In  aid  of  the  com- 
mon schools  of  such  counties  upon  a  per 
capita  basis,  as  are  other  common  school 
funds.  The  1916  act  provides  that  one-third 
of  the  3  per  cent,  tax  should  be  paid  to  the 
county  treasurer,  one-half  to  be  credited  to 
the  common  school  funds  of  the  county,  and 
the  remaining  one-half  to  be  credited  to  a 
fund  of  fiuch  county  known  as  the  road  and 
bridge  fund.  Under  said  latter  act  the  coun- 
ty from  whence  the  oil  and  gas  or  other 
mineral  was  produced  received  from  the  state 
auditor  the  tax  paid  on  production  In  that 
county. 

[6]  From  the  foregoing  it  will  be  seen  that 
until  the  passage  of  the  act,  the  construc- 
tion if  not  the  validity,  of  which  Is  Involved, 
the  oil  and  gas  industry,  except  perhaps  oil 
and  gas  leases,  contributed  to  the  local 
municipalities,  in  theory  at  least,  its  Just 
share  of  the  burdens  of  taxation.  EVom  the 
table  showing  the  tax  paid  by  the  several 
producing  counties,  and  the  8<Aool  population 
thereof,  it  appears  that  during  the  period 
named  Creek  county  paid  a  production  tax  of 
$232,784.40,  while  Lincoln  county  paid  a  pro- 
duction tax  of  $2.41.  The  school  enumera- 
tion of  Creek  county  for  the  year  1916  was 
10,693,  of  Lincoln  county,  11,948,  so  tliat  if 
the  tax  is  to  be  distributed  among  the  dif- 
ferent counties  contributing  thereto,  in  pro- 
portion to  the  school  enumeration  of  such 
counties,  then  Lincoln  county,  whose  produce 
tion  was  a  mere  negligible  quantity,  would 
receive  from  the  state  treasurer  a  larger  sum 
than  would  Creek  comity.  According  to  the 
petition,  the  total  tax  paid  into  the  state 
treasury  up  until  September  80,  1915,  was 
$307,136.76;  the  total  school  enumeration  of 
the  counties  involved,  for  the  year  1915,  was 
206,797.  Of  this,  in  round  numbers,  Lincoln 
county  had  6  per  cent,  of  the  total  scholastic 
population,  and  would  receive  out  of  the 
gross  production  tax,  according  to  the  con- 
tention of  counsel  appearing  amid  curloe,  a 
total  of  $9,214.10.  Not  (mly  would  Creek 
county  receive  less  of  said  tax  than  Lincoln 
county,  but  by  the  act  it  is  prevented  trom 
levying  and  collecting  an  ad  valorem  tax 
on  not  only  the  oil  and  gas  produced,  but 
the  equipment  and  machinery  in  and  around 
any  well  producing  natural  gas  or  petroleum 
or  other  mineral  oil,  and  used  in  the  actual 
operation  of  such  producing  well.  At  the 
same  time,  Lincoln  county,  relying  not  upon 
the  production  tax  paid  by  it,  but  upon  its 
school  enumeration,  in  addition  to  the  enforc- 
ed tribute  from  Creek  county,  is  authorized 
to  collect  an  ad  valorem  tax  on  all  the  proper- 
ty subject  to  taxation  in  said  county,  except 
the  unsubstantial  amount  from  which  its  share 
of  the  gross  production  tax  is  paid.  To  dis- 
trl(>ute  the  taxes  on  band  among  the  several 


counties  of  the  state  paying  the  gross  pro- 
duction tax,  according  to  the  school  enumera- 
tion of  all  the  counties  contributing  thereto, 
irrespective  of  the  amount  of  the  tax  paid 
by  the  several  counties,  would  be  in  effect  to 
create  of  these  counties  a  taxing  district,  and 
would  exclude  from  participation  in  the  bene- 
fits arising  from  such  tax  all  other  sdiool 
children  of  the  state.  To  so  hold  would  be 
to  wholly  disregard  all  equitable  principles  in 
respect  to  the  apportionment  of  the  tax, 
especially  in  view  of  the  fact  that  said  tax 
is  levied  and  ooUected  in  lieu  <rf  an  ad 
valorem  tax.  It  should  be  k^t  in  mind  ttiat 
the  county  officers  of  Creek  county  are  not 
complaining  that  one-half  of  the  tax  paid 
on  oil  or  gas  produced  in  said  county  shall 
be  credited  to  the  general  revenue  fund  of 
the  state  and  applied  to  the  cuirent  expenses 
of  the  state  government  It  is  of  the  wrong- 
ful construction  of  the  latter  half  of  section 
4,  by  the  state  treasurer,  and  the  attendant 
consequences,  that  complaint  is  made  and 
relief  invoked.  The  difficulty  presented 
arises  out  of  the  interpretation  of  said  sec- 
tion, or  of  the  latter  portion  thereof,  pro- 
viding for  the  apportionment  of  one-half  of 
the  tax.  It  will  first  be  observed  that  one-half 
of  the  tax  shall  be  distributed,  not  as  con- 
templated by  section  3,  art.  11,  of  the  Consti-. 
tutlon,  providing  for  the  apportionment  of 
the  interest  and  income  of  the  permanent 
school  fund,  etc.,  "among  and  between  the 
several  common  school  districts  of  the  state, 
in  proportion  to  the  school  population  of  the 
several  dtsti-lcts,"  but  instead,  shall  be  dis- 
tributed by  the  state  treasurer  "to  the  coun- 
ty treasurer  of  the  counties  from  whence  the 
same  was  collected."  Thus  far  the  act  is 
clear  and  unambiguous,  the  element  of  doubt 
and  uncertainty  being  Introduced  by  the 
clause  immediately  following:  "In  propor- 
tion to  the  school  enumeration  of  such  coun- 
ties." Standing  alone,  the  latter  clause 
would  indicate  a  purpose  to  apportion  the  tax 
collectively  among  the  several  counties  from 
which  it  was  collected,  according  to  the 
school  enumeration  of  such  counties.  The 
next  clause,  and  a  part  of  the  same  sentence, 
provides: 

"And  the  same  shall  be  distributed  in  aid  of 
the  common  schools  of  such  county  upon  a  per 
capita  basis  as  are  other  common  school  funds." 

Construing  the  clause,  "in  proportion  to  the 
school  enumeration  of  such  counties,"  to  have 
reference  to  the  apportionment  of  the  tax 
among  the  school  districts  of  the  county,  and 
no  difficulty  will  be  encountered  in  making 
the  statute  to  mean  that  one-half  of  the  tax 
shall  be  paid  back  to  the  counties  from 
whence  the  same  was  collected.  Such,  as 
we  shall  presently  see,  was  the  legislative  in- 
tent. Any  other  construction,  if  section  4  is 
to  be  given  effect,  would  be  to  take  from  the 
heavy  producing  counties,  through  the  in- 
strumentality of  the  state  auditor,  and  to 
X>ay  over  to  the  smaller  producing  counties, 
through  the  state  treasurer,  taxes  paid  by 
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tli«  former,  for  the  support  of  the  public 
schools  of  the  latter.  From  this  conclusion 
there  Is  no  escape  whatever.  A  further  ef- 
fect would  be  to  make  of  the  counties  of  the 
state,  upon  which  a  mining  production  tax 
was  paid,  a  taxing  district  from  which  all 
other  counties  In  the  state  would  be  exclud- 
ed. Distribution  of  the  tax  would  depend, 
not  upon  the  amount  of  the  tax  paid  by  a  par- 
ticular county,  but  ui>on  the  ratio  that  the 
school  enumeration  of  such  cotmty  bore  to 
the  total  school  enumeration  of  the  taxing 
district.  A  conclusion  so  oppressive  and  In- 
equitable should  be  avoided  if  the  same  can 
be  done  without  doing  violence  to  the  word- 
ing of  the  statute.  The  language  used  does 
Dot  convince  us  that  there  was  a  purpose  on 
the  part  of  the  Legislature  to  depart  from 
the  well-beaten  paths  commonly  traveled  for 
the  distribution  of  school  taxes  among  the 
respective  counties  from  whence  the  tax  was 
collected.  Had  the  I>eglslature  the  power  to 
create  of  the  producing  counties  a  taxing  dis- 
trict (which  we  do  not  decide),  and  desired 
to  do  so,  we  entertain  no  doubt  but  that  its 
members  would  have  readily  found  suitable 
language  in  .which  to  have  made  such  pur- 
pose dear. 

[1-4]  In  construing  statutes,  where  a  con- 
struction is  made  necessary,  It  Is  a  familiar 
nile  that  acts  in  part  materia  should  be  con- 
strued together,  so  as  to  harmonize  and  give 
effect  to  their  various  provisions.  Dlggs  v. 
Lobsltz,  4  oa.  28Z,  43  Paa  1069;  Garton  ▼. 
Hudson-Klmberly  Pub.  Ck).,  8  Okl.  631,  68 
Pac.  946 ;  Hughes  v.  Territory,  8  Okl.  28,  56 
Pac.  70S:  Wright  v.  Jacobs,  12  Okl.  138,  146, 
70  Paa  193;  Groom  v.  Wright,  30  Okl.  652, 
121  Pac.  216 ;  Beaty  v.  State  ex  reL  Lee,  36 
OkL  877,  ISO  Pac.  956;  Ratllff  r.  Fleener, 
43  OkL  653,  143  Pac.  1051.  a?hl8  is  especially 
the  case  where  the  acts  are  passed  at  the 
same  session,  or,  though  at  different  sessions, 
by  the  same  body.  It  Is  to  be  presumed  in 
sudi  case  that  the  different  acts  were  Im- 
bued by  the  same  spirit,  and  actuated  by  the 
same  policy;  and  hence  they  should  be  con- 
strued each  in  the  light  of  the  other.  With- 
in less  than  one  year  of  the  passage  and 
approval  of  the  statute  In  question,  the  Fifth 
Legislature,  the  membership  of  which  was 
the  same  as  that  of  the  regular  1615  session 
(except  where  vacancies  occurred,  caused  by 
death  or  resignation),  at  an  extraordinary 
session,  passed  the  act  of  E^ebruary  14,  1916, 
giving  to  the  counties  from  whence  the  oil 
or  gas  or  other  mineral  was  produced,  one- 
tliird  of  the  tax  collected  therefrom.  Both 
acts  treat  of  the  same  general  subject-matter, 
L  e.,  the  levy,  collection,  and  apportionment 
of  a  grow  production  tax.  The  latter  act 
was  a  part  of  the  general  scheme  of  taxation, 
and  both  Included  a  very  considerable  por- 
tion of  the  taxable  wealth  of  the  state ;  and 
the  statutes  in  relation  thereto  should  be  con- 
strued. If  possible,  so  as  to  make  the  plan  or 
system  ctmsistent  In  all  of  its  parts,  and 
uniform  In  Its  operation,  iinless,  of  ooursei  a 


contrary  purpose  la  manifest  Harris  r. 
State,  96  Tenn.  496,  34  S.  W.  1017 ;  Board  of 
Supervisors  v.  People,  49  111.  App.  369 ;  Mac- 
Veagh  V.  Royston,  71  111.  App.  617  (affirmed 
In  172  lU.  615,  60  N.  B.  153) ;  Conn  v.  Board 
of  Commissioners,  161  Ind.  617,  61  N.  B. 
1062;  Cincinnati  v.  Connor,  55  Ohio  St.  82, 
44  N.  S.  582.  As  said  by  the  Supreme  Court 
of  Massachusetts  : 

"Where  statutes  are  parts  of  a  ^neral  sys- 
tem relating  to  the  same  class  of  subjects,  and 
rest  upon  the  satne  reason,  they  should  be  so 
construed,  if  possible,  as  to  be  uniform  in  their 
appUcation  and  in  the  results  which  they  ac- 
complish." Sheldon  v.  Boston  &  A.  R.  R.  Co., 
172  Mess.  180,  61  N.  B.  1078. 

In  Tiger  v.  Western  Investment  Co.,  221 
n.  S.  309,  31  Sup.  Ct  684,  65  U  Bd.  738,  it 
Is  said: 

"When  several  acts  of  Congress  are  passed, 
touching  the  same  subject-matter,  subsequent 
legislation  may  be  considered  to  assist  in  the 
interpretation  of  prior  legislation,  upon  the  same 
subject"  Iciting  Cope  v.  Cope,  137  U.  S.  682, 
11  Sup.  Ct  2&,  34  L.  Ed.  fei;  United  States 
V.  Freeman,  3  How.  636,  U  L.  Ed.  724). 

Statutes  upon  cognate  subjects  may  be  r&-' 
ferred  to,  though  not  strictly  in  pari  ma- 
teria. Smith  V.  People,  47  N.  T.  330;  Whit- 
comb  T.  Rood,  20  Vt  49;  Irelan  v.  Olgan, 
96  Cal.  413,  31  Pac.  297;  (Jummlngs  v.  Ev- 
erett, 82  Me.  260, 19  AtL  456 ;  State  v.  Wood- 
son, 128  Mo.  497,  31  S.  W.  105;  State  T. 
Beck,  21  R.  I.  288,  43  AtL  366,  45  L.  R.  A. 
269. 

Of  the  rule,  It  Is  thus  stated  In  Lewis' 
Sutherland,  Statutory  Construction,  f  443: 

"All  consistent  statutes  which  can  stand  to- 

Sitber,  though  enacted  at  different  dates,  re- 
ting  t9'  the  same  sabjeet,  and  hence  briefly 
with  statutes  in  pari  materia,  are  treated  pro- 
spectively, and  treated  together  as  though  they 
constitute  one  act.  This  is  true  whether  the 
sets  relating  to  the  same  subject  were  passed 
at  different  dates,  separated  by  long  or  short 
intervals,  at  the  same  session  or  on  the  same 
day.  They  are  all  to  be  compared,  harmonized 
if  possible,  and  if  not  susceptible  of  a  construc- 
tion  which  will  make  all  of  the  pirovisions  har- 
monise, they  are  made  to  operate  together  so 
far  as  possible  consistently  with  the  evident 
Intent  of  the  latest  enactment.  It  is  to  be  ob- 
served that  in  the  comparison  of  different  stat- 
utes psssed  at  the  same  session,  or  nearly  at 
the  same  time,  this  circumstance  has  weight; 
for  it  is  usuallv  referred  to  as  indicating  the 
prevalence  of  the  same  legislative  purpose,  as 
rendering  it  unlikely  that  any  marked  contrari- 
ety was  intended." 

No  reason  existed  for  the  distribution  of 
the  1915  production  tax  among  the  counties 
according  to  plans  so  widely  variant  from 
that  provided  for  in  the  1916  act  The  latter 
act  Is  clear  and  explicit,  and  provides  that 
one-third  of  the  3  per  cent  tax  shall  be  re- 
turned to  the  comity  from  whence  the  oil  or 
gas  or  other  mineral  .was  produced.  The 
former  statute,  construed  In  connection  with 
the  latter,  requires  but  a  slight  change  or 
transposition  uf  words  to  make  Its  meaning 
quite  as  clear  as  the  latter.  This  court  has 
frequently  held  that  in  the  construction  of 
statutes,  when  the  Intention  of  the  Legisla- 
ture la  apparent  words  may  be  modified,  al- 
tered, or  supplied,  to  give  the  enactment  the 
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force  and  effect  which  the  Legislature  Intend- 
ed. Territory  ex  rel.  Sampson  v.  Clark, 
Trustee.  2  Okl.  82,  35  Pac.  882 ;  Trapp,  Audi- 
tor, V.  Wells  Fargo  Express  Co.,  22  Okl.  377, 
97  Pac.  1003 ;  State  ex  rel.  Caldwell  v.  Hook- 
er, 22  Okl.  712,  »8  Pac.  964;  State  ex  rel. 
Reardon  r.  Hooker,  26  Okl.  460,  109  Pac. 
627;  Schaffer  v.  Board  of  Commissioners,  33 
Okl.  288,  124  Pac.  1069;  Beaty  v.  State  ex 
rel.  Lee,  35  Okl.  677,  130  Pac.  956 ;  Trustees', 
Executors'  &  Securities'  Ins.  Corp.,  Ltd.,  v. 
Hooton,  157  Pac.  293. 

[B]  The  rule  of  construction  annonnced  la 
unaffected  by  section  7  of  the  1916  statute, 
the  purpose  of  which  was  to  make  clear  that 
prior  taxes  should  be  collected  and  distrib- 
uted tinder  the  old  law,  and  not  that  the 
latter  statute  could  not  be  taken  as  an  aid 
in  the  construction  of  the  former.  If  the 
statute  is  valid,  It  is  to  have  effect  according 
to  the  puri)ose  and  intent  of  the  lawmakers. 
The  intention  is  the  vital  part,  the  essence  of 
the  law,  and  the  primary  rule  of  construction 
Is  to  ascertain  and  give  effect  to  that  intent 
If  a  statute  is  plain,  certain,  and  unambig- 
uous, so  that  no  doubt  arises  from  Its  own 
terms  as  to  its  scope  and  meaning,  a  bare 
reading  suffices ;  then  interpretation  is  need- 
less. Where  the  Intention  of  the  statute  has 
been  ascertained  by  the  application  of  the 
rules  of  interpretation,  they  have  served 
their  purpose,  for  all  such  rules  are  Intended 
to  reach  that  Intent.  The  rules  of  construc- 
tion with  which  the  books  abound  apply  only 
where  the  words  used  are  of  doubtful  Im- 
port. They  are  so  many  lights  to  assist  the 
court  in  arriving  with  more  accuracy  at  the 
true  intei-pretatlon  of  the  intention.  These 
rules  are  part  of  the  law  of  the  land,  equally 
with  the  statutes  themselves,  and  not  much 
less  important.  The  functions  of  such  In- 
terpretation, unrestrained  by  settled  rules, 
would  Introduce  great  uncertainty,  and  would 
Involve  a  power  virtually  legislative.  The 
Intention  of  the  Legislature  In  the  passage  of 
the  act  may  be  arrived  at  in  many  ways.  In 
the  present  case  that  Intent  is  made  clear 
by  the  passage,  at  the  extraordinary  session 
of  the  Legislature,  and  during  the  last  week 
of  Uie  session,  of  a  Joint  resolution  declar- 
atory of  its  aim  in  the  passage  of  the  1816 
act,  which  in  part  reads : 

"That  it  was  the  purpose  and  intent  of  the 
Legislature,  and  shall  be  so  construed,  that  the 
remaining  one-half  of  said  gross  production  tax 
sh.ill  be  by  the  state  treasurer  paid  to  the  coun- 
ty treasurer  of  the  county  from  whence  the  oil 
or  gas  or  other  mineral  was  produced,  to  be 
by  the  said  county  treasurer  distributed  in  aid 
of  the  common  schools  of  such  county  upon  a 
per  capita  basis,  as  are  other  common  school 
funds,  it  being  the  intent  and  purpose  to  give 
back  to  each  county  producing  the  oQ  or  gas 
or  other  mineral  one-half  of  said  gross  produc- 
tion tax  for  the  purpose  of  carrying  on  the 
schools  of  the  county.'' 

This  resolution  was  not  signed  by  the  Oov- 
emor;  hence,  under  section  11,  art  6,  of  the 
Constitution,  has  not  the  force  of  a  law. 
Though  It  does  not  come  to  us  in  such  charac- 
ter, it  is  evidence  of  high  class  of  the  legis- 


lative Intent.  The  due  passage  and  enroll- 
ment of  the  resolution  by  the  Legislature  is 
a  matter  of  contemporaneous  history;  the 
act  of  a  coKirdinate  branch  of  the  state  gov- 
ernment of  which  we  may  take  notice.  We 
know  Judidally  of  Its  passage,  as  well  as 
of  its  contents;  and,  as  courts  are  not  confin- 
ed to  the  acts  of  the  Legislature  in  ascer- 
taining the  legislative  intent,  it  is  both  compe- 
tent and  proper  that  In  construing  the  statute 
due  consideration  should  be  given  said  de- 
claratory resolution.  Lewis'  Sutherland, 
Statutory  Construction,  {J  4770,  4771. 

We  think  it  may  fairly  be  presumed  that 
it  was  the  purpose  of  the  Legislature  to  com- 
pensate the  county  from  which  the  production 
tax  was  collected  for  the  loss  of  the  ad 
valorem  tax  collected  under  the  two  origi- 
nal acts,  by  paying  back  to  such  county,  to 
be  distributed  according  to  law,  a  portion  of 
the  tax  collected  for  its  account  by  the  state 
authorities.  A  fair  and  equitable  interpreta- 
tion of  the  statute,  in  the  light  of  the  mani- 
fest purpose  and  intention  of  the  Legislature, 
considering  the  history  of  other  legislation 
upon  the  same  subject,  and  construing  It  la 
connection  with  the  subsequent  act  providing 
that  a  portion  of  the  tax  should  go,  not  to 
the  counties  that  participated  in  the  pay- 
ment thereof,  but  to  the  county  from  whence 
the  tax  was  collected,  together  with  the 
Joint  resolution  of  the  same  Legislature  that 
passed  the  1915  act,  makes  clear  the  purpose 
of  the  Legislature. 

Having  so  ascertained,  the  statute  should 
be  construed  so  that  one-half  of  the  tax  col- 
lected should  be  distributed  to  the  county 
treasurer  of  the  county  from  whence  the 
same  was  collected,  to  be  by  said  omcer  dis- 
tributed in  proportion  to  the  school  eoumera- 
tlon  of  such  county,  in  aid  of  the  common 
schools  of  said  county,  upon  a  per  capita  bas- 
is, as  are  other  common  school  funds.  Such 
a  distribution,  except  possibly  as  to  the  local 
county  offlcer  having  the  apportionment 
thereof,  would  harmonize  with  the  require- 
ments in  that  regard  found  in  section  7694, 
Kev.  Laws  1910,  making  it  the  duty  of  the 
county  superintendent  to  apportion  the  state 
school  funds,  together  with  the  unapportloa- 
ed  county  school  funds  in  the  county  treas- 
ury, including  all  fines,  forfeitures,  and  es- 
ctieats,  which  may  have  accrued  to  such  fund, 
among  the  school  districts  and  parts  of  dis- 
tricts In  such  county,  and  in  the  ratio  of 
the  number  of  persons  of  school  age  residing 
in  each  district  or  part  of  district  as  shown 
by  the  last  annual  reports  of  the  several 
clerks  of  such  districts  and  parts  of  districts. 

As  It  appears  that  the  state  treasurer's 
position  has  been  Induced  largely  through  a 
doubt  entertained  by  him  as  to  his  duty  in 
the  proper  distribution  of  the  gross  produc- 
tion taxes  collected  under  the  1915  statute, 
In  view  of  our  construction  of  the  act  no 
question  is  entertained  but  that  said  oflloer 
will  promptly  proceed  to  the  apportionment 
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of  said  tax  tn  coofDndty  to  the  liews  herein 
expressed,  and  that  until  otherwise  ordered 
the  Issuance  of  a  petemptoiy  writ  will  be 
withheld.    All  the  Justices  concur. 


DONNEU<  at  al  T.  DANSBY  et  aL 

(No.  5882.) 

(Sapieme  Gout  of  Oklahoma.    July  11.  1916.) 

(Synabut  ty  the  Court.) 

1  Action  ^=>50(3)— Join  deb  or  Causes— Iw- 

TEBEsrra  Ihvoi-ved. 
A  joint  action  may  be  maintained  on  a 
guardian's  bond  by  or  on  behalf  of  two  wards 
for  an  accounting  and  settlement,  where  the; 
iiave  a  joint  interest  In  the  fund  or  property  for 
which  the  gnardian  has  failed  to  account. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dis.  H  514-623;    Dec.  Dig,  <S=>50(3).] 

2.  GUASDIAN  AND  WaBD  «=»182(1)— ACCOUNT- 

iNo  BT  GuABDiAN— Right  or  Action. 
Where  a  guardian  dies  without  an  account- 
ing and  settlement  of  his  affairs  as  guardian  hav- 
ing been  made  in  the  county  court,  his  former 
wards  may  maintain  an  action  in  the  superior  or 
district  court  against  his  personal  representa- 
tires  and  the  sureties  on  his  bond  as  guardian 
for  such  acconnting  and  settlement. 

[E^  Note.— For  other  cases,  see  Onardian 
and  Wsurd,  Cent.  Dig.  |  626;  Dec.  Dig.  «=» 
182(1).] 

3.  61TABDIAN  AND  Wabd  «=9l82<7)— Liabh.- 
rriES  ON  Bonds— Actions. 

In  such  action,  the  court  has  jurisdiction 
to  state  the  account  of  the  deceased  guardian 
with  his  wards  and  may  hear  evidence,  and  al- 
bw  defendants  any  credits  to  which  the  deceased 
was  lawfully  entitled,  and  may  determine  the 
balance  due,  if  any,  by  said  guardian  and  render 
judgment  against  the  sureties  therefor. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  H  659-662;  Dec.  Dig.  «=» 
182(7).] 

4.  GuABDiAN  AND  Wabd  e=>182(2)  —  Aotion 
roB  Accouhtino  —  CoNDrnoNs  Pbbckdent. 

It  is  not  necessary  that  a  claim  for  a  fund 
wrongfully  misappropriated  by  a  guardian  be 
presented  to  the  administrator  of  such  guardian 
before  an  action  for  the  recovery  thereof  can 
be  maintained. 

WEd.  Note. — For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  Si  627,  630-636;    Dec.  Dig. 
«=ira(2).] 

5.  Guabdian  and  Wabd  €=»174— LiABiLrnsa 
•on  Bonds— Bbtoppbi,  to  Dent  I/Iabimty. 

The  surety  upon  a  guardian^  sale  bond, 
where  property  has  been  sold  by  such  guardian 
and  the  proceeds  squandered,  will  not  be  per- 
mitted in  an  action  on  the  bond  to  deny  the  va- 
lidity of  the  guardian's  appointment  or  of  the 
proceedings  resulting  in  the  sale,  nor  to  deny 
that  he  received  the  proceeds  of  said  sale  in  his 
fiduciary  capacity. 

W'Ed.  Note.— For  other  cases,  see  Guardian  and 
aid.  Cent.  Dig.  |f  580-599;    Dec  Dig.  «=» 
174.] 

6.  Guabdian  and  Wabd  «=>182(6)— Liabiu- 
TiEs  ON  Bonds— Action— Bvidbnce. 

Evidence  held  sufficient  to  show  execution  of 

die  bond  soed  on  by  defendant  surety  company. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 

Ward.  Cent.  Dig.  U  654-657;    Dec.  Dig.  <S=> 

182(6).] 

T.  Guabdian   and    Wabd   4=»80<1)— Admin - 

I8TBATION  07  ESTATB— SUPPOBT  AND  EDUCA- 
TION or  Wabdb. 
A  tather  who  has  been  appointed  guardian 
of  his  minor  children  is  entitled  to  their  cus- 


tody, services,  and  eacniiigs,  and  Is  eharged  with 
the  duty  of  supporting  and  educating  them  in  a 
manner  suitable  to  uieir  circumstances;  and, 
when  be  cannot  reasonably  afford  to  so  sup- 
port and  educate  them,  and  they  possess  prop- 
erty the  Income  of  which  will  do  so,  he  may, 
under  the  direction  ot  the  county  court,  apply 
such  income  to  the  support  and  education  of 
such  minor  children. 

WEd.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent.  Dig.  ff  116-127,  129,  180,  182- 
185;   Dec  Dig.  «s»30(l).] 

8.  Guabdian  and  Wabd  «=>182(1)— Liabili- 
ties ON  Bonds— Cbedits. 
Where   a  father  who   had   been   appointed 
guardian  of  his  minor  children  made  no  charge 
against  them  for  moneys  expended  in  their  be- 
half, and  obtained  no  authority  of  the  county 
court  to  expend  moneys  belonging  to  them,  no 
credits  can  be  allowed  therefor  after  his  death 
in  an  action  against  the  sureties  upon  his  bond. 
[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  B  428,  624-626,  628,  629,  644, 
668,663;  Dec.  Dig.  «=>lffi(l).) 

Error  from  Superior  CJourt,  Pittsburg 
County;   W.  C.  Lledtlse,  Judge. 

Action  by  Dorano  Dansby  and  anotlter 
against  W.  P.  Donnell,  as  administrator  of 
the  estate  of  Sam  Lewis,  deceased,  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Affirmed. 

J.  B.  Whit^ead,  of  McAlester,  for.  plain- 
tiffs in  error.  Wm.  S.  Kogers,  of  Muskogee, 
for  defendants  in  error. 

HABDT,  J.  This  action  was  commenced 
against  W.  P.  Donnell,  administrator,  and 
the  Southern  Surety  Company  as  surety  up- 
on the  bond  of  Sam  Lewis,  deceased,  former 
guardian  of  defendants  in  error,  to  recover 
the  sum  of  $750  alleged  to  be  due  from  said 
guardian  as  the  proceeds  of  the  sale  of  cer- 
tain lands  in  which  plaintiffs  owned  a  one- 
half  interest.  The  parties  will  be  referred 
to  as  they  appeared  In  the  trial  court.  Sepa- 
rate demurrers  to  the  petition  were  filed  by 
defendants,  which  were  overruled,  and  aft- 
er issue  Joined  trial  was  had  to  the  court, 
at  the  conclusion  of  which  the  court  direct- 
ed a  verdict  for  plaintiff  In  the  sum  of  $500, 
the  full  penalty  of  the  bond. 

[1]  The  first  ground  of  reversal  urged  is 
that  there  was  a  misjoinder  of  parties  plain- 
tiff and  causes  of  action,  because  It  Is  said 
that  there  was  no  privity  of  interest  be- 
tween plaintiffs  and  that  each  bad  a  separate 
and  Independent  cause  of  action.  Plaintiffs 
were  the  joint  owners  of  the  fund  received 
from  the  sale  of  land  owned  jointly  by 
them.  Their  father,  by  the  same  order,  had 
been  appointed  guardian  of  both  In  one  pro- 
ceeding, had  sold  the  land  in  that  proceeding, 
and  the  bond  sued  on  was  given  as  a  sale 
bond  therein  by  order  of  the  court,  as  a  con- 
dition precedent  to  the  making  of  such  sale. 
Section  4690,  Rev.  L.  1910,  is  as  follows: 

"All  parties  having  an  interest  in  the  subject 
of  the  action,  and  m  obtaining  the  relief  de- 
manded, may  be  joined  as  plaintitCs,  except  as 
otherwise  provided  in  this  article." 
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Section  4692  is  as  follows; 

"Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs 
or  defendants.    •    *    »•» 

In  Burkett  et  aL  v.  Lehmen-Hlgginson  Gro. 
Co.,  8  Okl.  84,  56  Pac.  856,  the  plaintiffs,  who 
were  sureties  upon  the  official  bond  of  a  sher- 
iff, bad  paid  a  certain  Judgment  rendered 
against  him  for  the  wrongful  seizure  of  cer- 
tain property,  under  a  writ  of  attachment 
sued  out  by  defendants,  and  had  sued  to  re- 
cover the  amount  paid.  One  of  the  conten* 
Uons  was  that  plaintiffs  were  not  entitled  to 
jointly  maintain  the  action.  The  trial  court 
held  this  view  and  sustained  a  demurrer  to 
the  petition,  which  action  was  reversed  by 
the  Supreme  Court  The  first  paragraph  of 
the  syllabus  in  that  case  is  as  follows: 

"In  all  actions,  those  between  whom  there  is 
a  unity  of  legal  interest  must  be  joined  as  plain- 
tiffs. Persons  in  whose  favor  an  obligation  ex- 
ists must  all  join  in  an  action  thereon  against 
the  obligor,  unless  the  interest  of  each  of  the 
parties  to  be  benefited  is  specially  stated  in 
the  contract,  or  is  deternuned  by  the  character 
of  the  obligation." 

In  M.  &  P.  Bank  y.  Horton  et  aL,  27  Okl. 
6S9,  117  Pac.  201,  It  was  held  that  two  joint 
makers  of  a  note  to  a  national  bank  who  had 
separately,  but  from  a  Joint  fund,  paid  usuri- 
ous Interest  on  the  note  may  jointly  main- 
tain an  action  to  recover  the  penalty  provid- 
ed by  section  6198,  U.  S.  Rev.  Stats.  (U.  S. 
Comp.  St.  1913,  f  9759).  There  was  no  mis- 
joinder of  parties  or  causes  of  action. 

[2]  Neither  does  the  fact  that  the  guard- 
ian's account  bad  not  been  settled  by  the 
county  court  defeat  the  plaintiffs'  right  of  ac- 
tion. This  court  held  in  Pennington  et  al.  v. 
Newman,  36  Okl.  694,  129  Pac.  693,  that  an 
action  would  not  lie  against  an  administra- 
tor nor  the  sureties  on  his  bond  for  a  breach 
of  the  bond  until  there  had  been  an  account- 
ing and  settlement  in  the  county  court  and  a 
decree  rendered  therein,  showing  a  balance 
due  or  a  breach  of  some  other  condition  of 
the  bond,  and  a  failure  upon  the  part  of  the 
administrator  to  comply  with  the  decree  en- 
tered on  the  settlement  or  accounting.  In 
that  case,  the  administrator  was  living  and 
was  within  the  jurisdiction  of  the  court  and 
within  reach  of  its  process,  while  here  the 
guardian  has  departed  this  life  prior  to  any 
accounting  or  settlement  being  had.  The 
question  of  whether  an  accounting  or  settle- 
ment must  first  be  had  where  the  guardian 
has  died,  before  an  action  will  lie  on  the 
bond,  has  been  decided  differently  by  the 
Courts  of  the  various  states.  The  rule  in 
Oalifomia  is  that  such  is  not  necessary.  It 
is  there  held  that  the  executors  of  a  deceased 
gnardian  have  no  authority  to  present  an  ac- 
count of  the  testator  as  such  guardian  to 
the  probate  court,  nor  to  Institute  proceed- 
ings for  the  settlement  of  such  account  in 
said  court;  nor  has  the  probate  court  any  an- 
thorlty  to  exercise  jurisdiction  over  such  a 
proceeding.  A  settlement  of  this  nature  can 
only  he  obtained  by  a  proceeding  in  a  court 


of  equity  agalnat  the  exMcntmrs  of  i3ie  deceas- 
ed guardian  and  other  necessary  parties. 
See  In  re  Allgier  et  al.,  66  Cal  iOA,  3  Pac. 
849;  Reither  v.  Murdeck.  IBS  CaL  19T.  67 
Paa  784;  Zurfiuh  t.  Smigh,  135  Cal.  644.  67 
Pac.  1088;  Woemer's  Am.  L.  Onardlanship, 
§46. 

The  same  rule  also  prevails  In  the  state  of 
Kansas.  In  Mitdiell  v.  Kelly,  82  Kan.  1. 
107  Pac.  782,  136  Am.  St  R^.  97,  the  right 
of  action  upon  the  bond  of  a  deceased  guard- 
ian, without  an  accounting  and  settlement 
having  been  liad  in  the  court  having  Jurisdic- 
tion of  snch  proceeding,  was  upheld.  It  was 
said  by  the  court: 

"The  district  court  possesses  both  law  and 
equity  powers  which  may  be  exercised  in  the 
same  proceeding.  It  has  general  jurisdiction  to 
investigate  accounts  and  to  ascertain  and  de- 
clare balances  doe,  and  it  possesses  the  com- 
mon-law powers  exercised  by  chancery  courts  to 
settle  guardians'  accounts.  Its  methods  and 
rules  of  procedure  are  as  well  calculated  to 
attain  jast  results  as  are  those  of  the  probate 
court.  A'  finding  of  a  balance  due  from  the  de- 
funct guardian  and  of  tacts  making  the  eqaiv- 
alent  of  a  default  mast  precede  a  judgment 
holding  the  surety  liable.  •  •  •  The  guard- 
ian is  a  managing  agent  for  liia  ward,  nobody 
is  interested  in  his  conduct  except  the  ward, 
and  his  duty  is  primarily  to  account  to  the 
ward,  rather  than  to  the  court  *  *  •  Ths 
ward,  on  reaching  his  majority,  may  settle  with 
the  guardian  as  be  pleases.  When  the  guard- 
ian dies,  the  trust  does  not  pass  to  his  execu- 
tor or  administrator.  His  personal  representa- 
tive  stands  toward  the  ward  as  any  third  per- 
son having  money  or  property  of  the  ward  ia 
his  possession." 

The  authorities  supporting  both  views  of 
this  question  are  cited  in  21  Cyc.  240. 

[3]  The  amount  which  came  into  tho 
hands  of  the  guardian  is  easily  ascertain- 
able, and  the  superior  court  bad  jurisdiction 
of  this  cause  and  the  power  to  investigate  and 
determine  the  balance  due,  if  any,  upon  the 
deceased  guardian's  bond,  and  in  doing  so 
might  hear  evidence  as  to  the  state  of  his  ac- 
counts with  his  wards,  and,  in  order  to  ren- 
der judgment  for  the  balance  found  to  be  , 
justly  due,  might  allow  the  defendants  to 
show  any  credit  to  which  the  deceased  guard- 
ian was  lawfully  entitled.  See  Woemer's  Am.  | 
L.  Guardianship,  |  46. 

While  in  the  decisions  in  California  it  is 
said  that  a  proceeding  of  tills  nattire  must  be 
brought  in  a  court  of  equity,  this  rule  wonld 
not  affect  the  Jurisdiction  of  the  superior 
court ;  for  by  statute  the  distinction  between 
actions  at  law  and  equity  are  abolished  and  in 
their  place  there  exists  but  one  form  of  ac- 
tion called  a  civil  action  (section  4650,  Rev.  Ia 
1910),  in  which  may  be  administered  all  the 
relief  that  was  formerly  administered  in  an 
equitable  action. 

[4]  Section  6346,  Rev.  L.  1910,  requires  that 
all  claims  must  first  be  presented  to  the  exec- 
utor or  administrator  before  an  action  can 
be  maintained  thereon ;  and  it  is  claimed  by 
reason  thereof  plaintiffs'  cause  of  action  is 
barred.  Plaintiffs  were  not  creditors  of  de- 
ceased, but  are  seeking  an  accounting  of  a 
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tnist  fnnd  beld  by  Urn,  which  he  had  wrong- 
fully misappropriated.    We  are  Jnstlfled  In 
saving  this  because  It  la  shown  that  none  ot 
Uiis  fnnd  came  Into  the  hands  of  his  admin- 
istrator.   There  was  no  contractnal  relation 
existing  between  them,  but  the  relation  was 
one  created  and  governed  by  law.     In  Am. 
Inist  Co.  et  al.  y.  Chltty  et  al.,  36  OU.  479. 
129  Pac.  51.  It  was  held  that  claims  arising 
la  tort  or  otber  wrongful  acts  of  the  deceased 
iwed  not  be  presented  to  the  executor  or  ad- 
ministrator before  an  action  will  lie  thereon. 
A  leqalrement  that  the  claim  here  involved  be 
presented   to  the  administrator  necessarily 
carries  with  It  the  proposition  that  the  ad- 
ministrator has  the  power  to  allow  or  reject 
such  claim,  and  that  the  county  court  In  the 
administration  proceedings  would  be  author- 
ized to  state  the  account  of  the  guardian  with 
bis  wards,  allowing  or  disallowing  claims  of 
tbe  wards  or  the  administrator  in  reference 
thereto,  and  in  determining  the  balance  due, 
which,  we  have  seen.  It  cannot  do.     While 
the  property  of  the  ward  may  come  Into  the 
bands  of  the  administrator  upon  the  death  of 
the  guardian,  the  trust  does  not  descend  to 
him,  bnt  is  a  personal  trust  reposed  in  the 
guardian ;     and    the    administrator    merely 
takes  possession  of  the  pnverty  of  the  ward 
coming  into  his  bands,  for  the  purpose  of 
bolding  and  preserving  it,  nntU  the  persons 
entitled  thereto  can  obtain  a  settlement  of  the 
gnardianshlp  affairs  In  the  proper  forum, 
whai  the  rights  of  all  parties  may  be  defi- 
nitely determined.    See  Lathrop  v.  Bampton, 
31  Cal.  17,  89  Am.  Dec.  141;  Ofaaqnette  ▼.  Or- 
tet,  eo  Cal.  600;  TheUer  t.  Such,  57  Cal.  447. 
[(]  Whea  the  guardian  i>etltloned  the  coun- 
ty court  for  an  order  permitting  him  to  sell 
the  lands  of  his  wards,  and  obtained  an  order 
Erecting  a  sale  thereof  and  requiring  him  to 
give  a  bond  before  making  such  sale,  and  the 
Southern    Snrety    Company    became   surety 
thereon  and  said  lands  were  thereafter  sold 
and  the  guardian  received  the  proceeds  there- 
of, for  which  he  failed  to  account,  tbe  auiety 
wUi  not  be  permitted  to  question  the  validity 
of  his  appointment  or  the  proceedings  result- 
ing in  tbe  sale,  nor  to  deny  that  he  received 
the  moneys  arising  therefrom  In  his  fiduciary 
capacity    when   suit   Is    brought    upon   the 
bond  to  recover  the  amount  of  the  guardian's 
default.     Boudlnot  v.  Locust  et  al.,  151  Paa 
5T9. 

[I]  J.  HI  Whitehead,  the  attorney  for  the 
Southern  Snrety  Company,  testified  that  he 
bad  represented  the  surety  company  In  the 
trial  of  a  few  cases,  and  that  F.  D.  Ungles, 
as  agent  and  attorney  In  fact  for  the  South- 
ern Snrety  Company,  had  signed  a  number  of 
bonds  In  probate  matters  In  which  he  was  In- 
terested ;  and,  while  he  was  not  as  expert  on 
handwriting,  he  would  guess  the  signature  to 
the  bond  was  In  the  handwriting  of  Ungles. 
B.  W.  Hlggins,  who  was  attorney  for  defend- 
a.nt  Donnell,  testified  that  be  served  as  coun- 
ty ]udge  of  Pittsburg  county  for  about  three 


years  and  that  the  Sontbem  Surety  Company 
had  qoallfied  as  surety  on  a  number  of  guard- 
ians' and  other  probate  bonds  which  were  exe' 
cuted  by  F.  D.  Ungles  as  agent  and  attorney 
in  fact,  and  that  he  had  seen  the  signature  of 
said  Ungles  to  said  bonds  quite  often,  and 
that  in  his  Judgment  the  signature  to  the 
bond  In  question  waa  In  the  handwriting  of 
Ungles.  When  it  was  shown  that  Ungles,  as 
agent  for  the  Southern  Surety  Company,  had, 
as  expressed,  "quite  often"  executed  bonds  In 
the  name  of  the  surety  company  which  were 
filed  and  approved  In  the  court,  and  that  In 
the  opinion  of  two  persons  who  were  famil- 
iar with  his  handwriting  the  bond  was  exe- 
cuted by  him,  this  was  sufficient,  in  tbe  ab- 
sence of  evidence  to  the  contrary,  to  warrant 
a  finding  that  he  had  authority  to  execute 
said  bond  and  that  same  was  In  fact  executed 
by  him. 

[7,  •]  Defendants  offered  to  show  that  de- 
ceased had  expended  various  Items  for  plain- 
tiffs In  the  nature  of  transportation  from 
Mississippi  to  the  Indian  Territory,  and  for 
buying  Improvements  to  obtain  a  suitable  al- 
lotment, and  for  exx)ense  in  going  to  the  land 
office,  and  also  In  defending  Jim  Lewis  upon 
a  charge  of  larceny.  Deceased  was  the  fa- 
ther of  plaintiffs,  and  the  lands  sold  were  the 
Interest  possessed  by  them  in  the  allotment  of 
their  mother,  who  had  died.  In  addition, 
they  each  owned  an  allotment  equal  to  320 
acres  of  the  average  allottable  lands  of  the 
Choctaws  and  Chlckasaws.  At  the  time  of 
the  trial  Jim  Lewis  waa  22  years  of  age,  and, 
while  the  age  of  Dproua  Dansby  Is  not  appar- 
ent. It  does  appear  that  she  had  been  married. 
The  father  was  entitled  to  the  custody,  serv- 
ices, and  earnings  of  plaintiffs  during  their 
minority  (section  4368,  Rev.  L.  1910),  and  was 
charged  by  law  with  the  duty  to  support  and 
educate  them  In  a  manner  suitable  to  their 
circumstances  (section  4367) ;  and,  if  he  could 
not  reasonably  afford  to  maintain  and  edu- 
cate them  In  keeping  therewith,  he  might, 
under  the  direction  of  the  county  court,  de- 
fray the  expense  of  such  maintenance  and  ed- 
ucation from  the  Income  of  their  Individual 
property  (section  6535),  but  the  authority  giv- 
en by  this  section  does  not  authorize  the  pay- 
ment thereof  from  the  corpus  of  the  estate, 
In  other  words,  from  the  capital.  Being  en- 
titled to  the  services  and  earnings  of  tbe 
plaintiffs,  and  the  duty  to  educate  and  main- 
tain them  being  Imposed  upon  him  by  law, 
and  not  having  made  any  claim  for  such  al- 
lowances In  his  lifetime,  the  sureties  In  this 
action  cannot  make  such  claim  for  him.  To 
have  entitled  him  to  credit,  the  expenditures 
must  have  been  made  under  the  direction  of 
the  county  court  and  no  claim  Is  made  that 
such  authority  was  obtained.  In  Woemer's 
Am.  L.  Guardianship,  {  104,  the  author  says: 

"The  law  regulating  the  duties  and  powers  of 
gnardians  In  respect  of  the  support  and  educa- 
tion of  their  wards  is  discussed  in  a  former 
chapter.  It  appears,  from  what  is  stated  there, 
that  where  the  father  is  able  to  maintain  and 
educate  his  cliild  oat  of  his  own  means,  there 
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win  be  no  anowance  to  tbe  traardian  for  such 
purpose;  hence,  when  a  father  has  property 
of  bis  infant  child  in  his  possession,  and  has  not 
during  his  lifetime  applied  to  the  court  to  ap- 
propriate the  child's  property  for  its  education 
or  support,  nor  made  any  charges  to  the  child, 
his  estate  will  be  allowed  nothing  for  such  sup- 
port without  tbe  clearest  proof  that  justice  re- 
quires it.  To  justify  the  allowance  of  credits 
in  the  guardian's  settlement  for  expenditures  in 
the  maintenance  of  a  ward  wbo  has  parents 
living,  there  mnst  be  a  preceding  order  of  the 
court  having  jurisdiction  allowing  tbe  exnendi- 
tnre."  Knox  t.  Kearns  et  al.,  73  Iowa,  286,  34 
N.  W.  861. 

The  fticts  that  the  guardian  had  the  ens- 
tody  and  was  entitled  to  the  earnings  and 
services  of  the  minors,  and  that  they  had 
other  property  which  la  not  here  Involved, 
and  that  no  account  was  ever  presented  to  tbe 
county  court  asking  an  allowance  for  the 
items  now  urged  justify  the  conclusion  that 
he  Intended  to  make  no  such  charge;  and, 
where  no  such  Intention  existed  upon  bis 
part,  tbe  surety  company  cannot  claim  said 
items  as  an  offset  in  an  action  upon  the  bond, 
even  If  such  items  could  be  allowed  without 
an  order  of  the  county  court.  State  v.  Miller, 
44  Mo.  App.  118;  In  re  MacKall,  60  Wash. 
655,  111  Pac.  884. 

Some  of  the  items  claimed  are  not  within 
the  contemplation  of  the  law  authorizing  the 
property  of  the  wards  to  be  expended  under 
the  direction  of  the  county  court  for  their 
education  and  maintenance.  When  the  fa- 
ther moved  from  Mississippi,  it  was  his  duty 
to  remove  his  family.  Including  his  minor 
children,  with  him;  and  it  was  a  natural 
thing  for  bim  to  seek  suitable  lands  for  his 
children  to  select  In  allotment  and  to  see  that 
proper  filings  were  made.  One  of  the  items 
sought  to  be  proven  Is  that  tbe  father  paid 
for  the  marriage  license  of  his  daughter  and 
tbe  wedding  clothes  In  which  she  was  mar- 
ried. It  appears  that  the  father  never 
thought  of  making  a  charge  for  such  matters, 
and  that  the  attempt  to  claim  credit  there- 
for is  now  made  in  an  effort  to  escape  lia- 
bility upon  tbe  bond.  If  the  surety  may  de- 
feat its  liability  by  these  means,  there  is 
scarcely  a  bond  in  an  probate  proceeding  in- 
volving the  lands  of  Indian  minors  that  may 
not  be  satisfied  and  discharged  by  offsetting 
against  liability  thereon  expenses  of  tbe  char- 
acter here  urged,  even  though  not  allowed  by 
the  county  court  There  was  no  error  in  ex- 
cluding tbe  testimony  offered. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed.    All  the  Justices  concur. 


PHIIiUPS  T.    HAROADINEi-McKITIBICK 

DRY  GOODS  CO.    (No.  7833.) 
(Supreme  Court  of  Oldahoma.    July  11,  1916.) 

(Bvttaiv*  iv  <&«  Court.) 
1.  Bnxs  AMD  NoTxs  «=>104— Vauditt— Dtj- 
BEsa. 
It  is  not  duress  under  the  second  paragraph 
«f  section  900  of  the  Revised  Laws  of  Okla- 


homa 1910,  where  tbe  defendant  sIsim  notes  is 
settlement  of  an  account  which  is  not  due  and 
upon  which  a  former  suit  was  filed  and  at  the 
silme  time  an  affidavit  alleging  statutory  gronnda 
of  attachment  was  filed,  but  no  order  of  attach- 
ment was  issued  and  none  of  the  defendant's 
goods  were  detained  either  lawfully  or  unlaw- 
fully by  the  plaintiff. 

[Ed.  Kote. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  M  242-247;  Dec.  Dig.  «=s 
104.] 

2.  Set-Ow  and  OotrNTEBCLAnf  «s»35(2)  — 
SU'BJECT-Matteb— Unuquidated  Daiiaoe& 
The  defendant  cannot  plead  unliquidated 
damages  as  a  counterclaim  in  an  action  against 
him  on  promissory  notes,  which  damages  aros« 
out  of  the  wronifful  suing  oat  of  an  attachment 
in  a  former  suit  in  settlement  of  which  the 
promissory  notes  involved  here  were  executed 
and  delivered  to  the  plaintiff  in  this  action, 
even  though  the  grounds  of  the  attachment  affi- 
davit were  false,  and  even  though  the  order  of 
attachment  was  issued  wrongfully  and  he  was 
damaged  thereby.  ^ 

[Kd.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  |§  61,  62;  Vte.  Dig. 
€=>35(2).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Atoka  County ;  J. 
H.  Linebaugh,  Judge. 

Action  by  tbe  Hargadlne-McKittrlck  Dry 
Goods  Company  against  A.  D.  PbilUpo. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Humphreys  &  Cook,  of  Atoka,  for  plaintiff 
in  error.  Robert  M.  Ralney,  of  Atoka,  and 
Utterback  &  MacDonald,  of  Durant,  for  de- 
fendant in  error. 

BRUNSON,  O.  For  convenience  tlie  par- 
ties to  this  suit  will  be  designated  Ixere  as 
they  were  in  tbe  trial  court 

On  the  3d  day  of  December,  A.  D.  1914, 
the  plaintiff  filed  its  action  against  tbe  de- 
fendant, alleging  its  cause  of  action  on  four 
promissory  notes  dated  May  18,  A.  D.  1914 ; 
tbe  first  one  becoming  due  on  tbe  Ist  day 
of  October,  A.  D.  1914,  and  tbe  last  one  on 
tbe  let  day  of  November,  A.  D.  1914,  and  at 
tbe  time  of  tbe  filing  of  this  suit  all  of  said 
notes  were  due  and  unpaid.  Thereafter  on 
the  23d  day  of  December,  A.  D.  1914,  tbe  de- 
fendant filed  his  answer  to  said  petition,  al- 
leging: (1)  That  he  signed  and  delivered  the 
notes  in  controversy  under  threats  and  dig- 
ress; that  the  plaintiff  threatened  to  close 
tbe  defendant  out  of  business  and  on  tbe 
20tb  day  of  May,  A.  D.  1914,  brought  suit  on 
an  open  account  which  was  not  due,  and  for 
the  purpose  of  avoiding  as  far  as  possible 
loss  of  business  and  loss  of  flnanrial  stand- 
ing because  of  tbe  wrongful  attachment  which 
the  plsilntiff  was  threatening  tbe  defendant 
signed  the  notes  in  controversy;  (2)  a  plea 
which  the  defendant  designates  as  "Second 
Defense  and  Counterclaim"  under  which  he 
alleges  that  on  tbe  day  aforesaid  and  more 
than  six  months  prior  to  the  institution  of 
tbe  case  at  bar  the  plaintiffs  bad  commenc- 
ed an  action  in  the  district  court  of  Atoka 
county  on  an  open  account,  which  was  not 
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dM  and  cftiued  aa  attacbmant  to  lasiw  u 
provided  by  statute,  alleging  tbat  said  ^tr 
tachment  was  maliciously,  willfully,  .and 
vritlioat  probable  cause  issued  and  pnxnired 
and  that  by  reason  thereof  tbe  defendant  was 
damaged  In  tbe  sum  of  $24,100,  for  whifb  the 
defendant  prayed  Judgment  To  this  answer 
the  plaintiff  on  the  7th  day  of  January,  A. 
D.  1915,  filed  its  demurrer,  which  presented 
two  proposKlona:  (1)  That  the  allegations 
in  paragraph  1  pf  the  defendant's  answer  did 
not  state  facts  sufBdent  to  constitute  a  ratld 
defense  to  the  notes  sued  apon ;  and  (2)  that 
the  allegations  set  forth  In  plaintiff's  answer 
under  the  heading  of  "Second  Defense  and 
Oonnterclalm"  were  not  proper  matters' of 
conntercUtlm  or  aet-off  under  the  statute. 
Hereafter  and  on  the  5th  day  of  Pebhiar;^, 
A.  D.  1916,  the  court  sustained  said'  deinnr- 
rer,  to  which  action  of  the  court  the  defend- 
ant duly  excepted  and  refused  to  ti^ead  fdr- 
tber.  Whereupon  Judgment  was  entered  by 
the  court  In  favor  of  tbe  plaintiff  and  against 
tbe  defendant,  and  to  reverse  said  Jodgneot 
this  Case  is  here  on  appeal 

[1]  The  defendant  in  the  first  paragraph  of 
bis  answer  saya '  that  he  admits  that  he  ex- 
ecuted the  notes  in  controversy,  but  says  that 
he  did  BO  under  threats  and  duress ;  tliat  the 
plaintifTa  herein  threatened  to  close  this  de- 
fendant out  of  business  and  brought  suit  up- 
on an  open  account  which  was  not  due,  and 
for  the  purpose  of  avoiding,  as  far  as  possi- 
ble, loss  of  business  and  financial  standing 
becaoae  ot  the  wrongful  attachment  whldb 
jdalntiir  was  threatening;  this  defendant 
dgned  tbe  not^  in  oootroversy.  Are  theiie 
facts.  If  true,  sufficient,  to  constitute  duress? 
Duress  is  defined  by  Revised  Laws  of  Okla- 
homa 1910,  as  follows: 

"Sea 000.  Dutvs*  tlefined.  Duress,  consists 
in: 

"First:  Dnlawful  confinement  of  the-  cerson  of 

tte  party,  or  of  husband  or  wife  of  such  party, 

«r  of  an  ancestor,  deseendant,  or  adopted  child 

of  such  par^,  hosband  or  wif  ej 

"Second:  Unlawful  detentton  of  tbe  property 

I      <rf  any  such  person ;   or, 

:         "Third:  Confinement  of  such  person,  lawful 
I      in  fonc,  bat  fraudulently  obtained,  or  fraudu- 
lently made  unjustly,  harxassing  or  oppieosive." 

There  are  no  allegations  that  any  person 
was  confined  either  lawfully  or  tmlawfully, 
and  hence  the  defendant  'does  not  bring  him- 
self within  the  first  and  third  paragraphs  of 
this  statute,  it  is  left  for  ua  to  determine 
whether  or  not  he  has  allege^  facts  .su^clent 
to  bring  him  within  the  second  paragraph 
of  this  Btatnte.  To  constitute  duress  under 
this  paragraph  there  must  be  a  detention  of 
property,  and  that  detention  must  be  ifn  un- 
lawful detention.  Can  a  threat  to  ckise  de- 
fendant oat  of  business  and  the  briiiglag  9f 
a  salt  vson.  an  open  account,  which  was  not 
due,  and  threatening  toi  have  an  attachment 
issued,  amount  to  an  unlawful  detentlw  of 
defendant's  i^operiCy,  and  do  such  acts  COB- 
ttltate  duress?  .   ., 

ISO  P.— 21 


In  Cyc.  vol.  14,  p.  1124,  ^  la  saUl; 

"Durei*  of  Ooodt.  An  act  which  consists  in 
seizing  by  force,  or  withholdins  from  the  party 
entitled  to  it,  the  inissession  of  personal  prop- 
erty, and  extorting  sometbing  as  the  cobditlon 
for  Its  release,  or  in  demanding  and  taking  i>er- 
sonal  property  under  color  of  lesal  authority, 
whicb,  in  fact,  is  either  void,  or  for  some  other 
reason  does  not  justify  the  demand." 

We  think  that  this  Is  a  broad  and  liberal 
statement  of  tbe  rule.  Hackley  v.  Headley, 
45  Mich.  569,  g  N.  W.  6U;  v^bb  v.  Charter, 
32  Conn.  S58,  87  Am.  Dec.  178.  Tbe  rule  la 
atmonnced  in  these  two  cases  thus: 

"Duress  of  goods  may  exist  when  one  is  com- 
pelled to  submit  to  an  illegal  exaction  in  order 
to  bbtain  them  from  one  who  has  them,  but  re- 
fuses to  surrender  them  unless  exaction  is  en- 
dured." 

In  the  chse  of  Wilcox  t.  Howland,  28  Pick. 
(Mass.)  18T,  the  rule  Is  announced:    , 

"A  threat  by  a  judgment  creditor  to  levy  bis 
execution  on  the  prop^ty  of  (he  deotqr  will  not 
render  a  ^romissor^  note  gtvcn  thereupon  by  the 
debtor  -void,  as  bewg  msoe  under  duress,  aucb 
note  being  in  other  respects  valid." 

In  th|e  case  of  Bolln  v.  Metcalf,  6  Wyo.  1, 
42  PftC.  12,  44  Pac.  694,  71  Am.  St.  Rep.  808, 
it  1«  said: 

"It  is  claimed  that  tUa  suit  In  attachm^t, 
if  commenced  at  all,  was  not  in  proper  form, 
and  that  tbe  notes  were  given  without  considera- 
tion, and  under  duress;'  but  it  is  immaterial 
whether  the  action  was  in  proper  form,  or 
whether  it  was  commeueed'  at  all  or  not    The 

Parties  had  a  right  to  prosecute  an  action  by  at- 
actuncnt  against  Bastaetter  to  obtain .  indem- 
nity as  his  sureties,  and  the  alleged  mistake  in 
tbe  form  of  aetfon  is  immaterial  Thesettle- 
tat»t  of  an  aetion  either  begun  or  threatened, 
unless  it  be  founded  on  f^  uaudulent  or  ficti- 
tious claim,  i^  a  valid  'consideration  for  prom- 
ises by  a  third  party  to  pay  the  dahn.  and  tbe 
seoviee  at  threatened  service  of  an  attachment 
in  BU|Ch  aetion  is  not  duress  of  goods.  So  the 
defense  of  no  consideration  and  of  duress  fails." 

There  Is  no  allegation  that  the  plaintiff  in 
this  case  demanded  the  giving  of  the  notes 
in  contioTerBy:  none  that  the  notes  were 
founded  on  an  Illegal,  fictitious,  fraudulent, 
or  void  consideration;  none  that  tbe  defend- 
ant did  not  In  fact  owe  the  debt  upon  which 
he  was  sued  or  that  he  had  to  execute  the 
notes  in  order  to  secure  the  release,  of  bis 
property,  which  was  unlawfully  detained  or 
b^d  by  the  plaintiff;  and  none  that  the  plain- 
tiffs held  any  property  belonging  to  lilm  ei- 
ther lawfully  or  unlawfully,  or  that  the 
plaintiffs  refused  to  deliver  the  same  until 
the  notes  were  so  exeented.  There  la  no  al- 
legation that  an  order  of  attachment  was  in 
fdct  issued  or  served.  The  defendant  was 
free  to  appear  in  court  and  defend  against 
said  suit,  but  be  did  not  do  that;  he  prefer- 
red to  settle  It  by  giving  the  notes  sued  on, 
and  he  did  so  execute  said  not^s.  It  is  not 
an  unlawful  detentton.of  the  property  o£  the 
defendant  for:  tbe  plaintiff  to  threaten  to  put 
him  out  of  busineaa  or  t9  sue  on  an  oi>en  ac- 
count which  was-  not  dve  or  to.  threaten,  to 
have  an  atta«duaent  iaaned,  hut  where  none 
was  in  fact  issned  and  such  allegations,.  If 
true*  are  not  auffidentto  constitute  durosa 
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nnder  tlie  seeo&a  paragraph  ot  sectloh  900, 
Bupra. 

[2]  Was  what  the  .delendant  designates  aa 
"Second  Defense  and  Counterclaim"  good  as 
against  the  plalntUTs  demurrer? 

The  defendant  in  his  brief  contends  that 
his  right  to  damages  is  supported  by  section 
4746  of  the  Revised  Laws  of  Oklahoma  UBIO, 
which  reads  as  follows: 

"The  counterclaim  mentioned  in  the  last  sec- 
tion must  be  one  existing  in  favor  of  a  defend- 
ant and  against  a  plaintiff  between  whom  a  sev- 
eral judgment  might  be  bad  in  the  action,  and 
arising  out  of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  foundation  of  the 
plaintiff's  claim  or  connected  with  the  subject 
of  the  action  or  on  account  of  a  wrongful  at- 
tachment or  garnishment  issued  and  levied  in 
said  action  after  the  same  has  been  set  aside. 
The  right  to  relief  conoeming  the  subject  of  the 
action  mentioned  in  the  same  sectioii  must  be  a 
right  to  relief  necessarily  or  property  involved 
in  the  action  for  a  complete  determination  there- 
of, or  settlement  of  the  question  involved  there- 
in: Provided,  that  either  party  can  plead  and 
prove  a  set-off  or  counterclaim  of  the  proper  na- 
ture, in  defense  of  the  liability  sought  to  be  en- 
forced by  the  other  party,  and  it  shall  not  .be 
necessary  that  such  set-off  shall  exist  as  be- 
tween all  parties  plaintiff  and  defendant  in  such 
suit,  but  any  party  may  enforce  his  set-off  or 
counterclaim  against  the  liability  sought  to  be 
enforced  against  him.  Such  set-off  or  counter- 
claim shall  not  be  barred  by  the  statutes  of  lim- 
itations until  the  claim  of  the  plaintiff  is  so  bar- 
red." 

It  Is  tme  under  section  4746,  supra,  the 
defendant  may  In  his  answer  set  oat  and 
plead  any  new  matter  constituting  a  defense 
or  counterclaim,  but  the  connterclalm  must 
be  one  existing  In  favor  of  the  defendant  and 
against  the  plalhtlft  and  arising  Out  of  the 
contract  or  transaction  set  forth  in  the  peti- 
tion as  the  foundation  of  the  plaintiff's  claim 
or  connected  with  the  subject  of  the  action 
or  on  account  of  the  wrongful  attachment  or 
garnishment  Issued  and  levied  in  said  ac- 
tion after  the  same  has  been  set  aside. 

It  Is  not  contended  that  an  attachment  was 
Issued  or  levied  in  the  instant  suit,  but  that 
the  attachment  complained  of  was  issued 
in  a  former  suit  between  the  parties  to  this 
action. 

The  third  paragraph  In  the  case  of  Olark  v. 
Kelley,  163  Gal.  207,  124  Pac.  846,  reads: 

"Under  Code  Civ.  Proc  i  442,  providing  that 
whenever  a  defendant  seeks  affirmative  relief 
against  any  party  to  the  action  relating  to  or 
depending  upon  the  contract  or  transaction  on 
which  it  is  brought,  the  term  transaction'  means 
some  commercial  or  business  negotiation,  and 
not  a  wrong  of  violence  or  fraud,  and  so,  in  an 
action  on  notes,  defendant  cannot  set  up-  a 
cross-action  for  damages  because  of  the  improper 
issuance  and  levy  of  an  attachment  in  a  for- 
mer action  on  such  notes." 

This  court  has  discussed  set-ofC  and  coun- 
terclaim in  the  following  cases:  First  Nation- 
al Bank  v.  Thompson,  41  Okl.  88,  137  Pac. 
668;  Harris  v.  Warren-Smith  Hardware  Co., 
44  Okl.  477,  144  Pac.  1050. 

In  the  case  of  First  National  Bank  v. 
Thompson,  supra,  Gammlssloner  Brewer  dis- 
cussed the  two  clauses,  "arising  out  of  the 
contract  or  transaction,"  and  "must  be  a 


right  to  relief  necessarily  or  properly  In- 
volved in  the  action  for  a  complete  determi- 
nation thereof,  or  settlement  of  the  questions 
involved  therein" ;  the  language  quoted  being 
taken  from  section  4746,  stipra.  The  court 
used  this  language: 

"It  cannot  avail  as  a  right  to  relief,  because 
it  is  not  concerning  the  subject  of  plaintiff's 
aotion,  nor  is  the  right  to  relief  necessarily  or 

Sroperly  involved  in  the  action  for  a  complete 
etermination  or  settlement  of  the  qnestlona  in- 
volved. The  defense  pleaded  has  not,  in  the  re- 
motest degree,  any  connection  er  relation  to  the 
cause  of  action,  or  subject  of  the  action,  or 
transaction,  upon  which  plaintitTs  action  is 
founded." 

In  the  case  of  Harris  t.  Warren-Smltfa 
Hardware  Co.,  supra,  Commissioner  Harris- 
on, in  speaking  of  the  doctrine  as  aanoiinc- 
ed  In  the  case  of  First  National  Bank  v. 
Thompson,  supra,  and  In  construing  the  sec- 
tion of  the  statute  here  involved,  says: 

"It  is  clear  from  this  action  that  the  counter- 
claim contemplated  by  statute  must  be  one  aris- 
ing out  of,  or  in  some  way  connected  with,  the 
transaction  set  tortii  in  plaintifrs  petition,  and 
must  be  a  relief  so  involved  that  a  detenninatioB 
thereof  is  necessary  to  a  complete  determination 
or  settiement  of  the  questions  involved  in  plain- 
tiff's action.  Hence,  undu  the  statutes,  supra, 
and  the  case  of  First  National  Bank  v.  Thomp- 
son, supra,  the  relief  sought  in  the  two  counts 
of  plaintiff's  answer  do  not  constitnte  a  proper 
counterclaim  against  plalntUTs  action." 

S^rtber  on  In  the  same  opinion  appears 
this  statement: 

"The  relief  sought  in  defendant's  counterclaim 
is  as  distinctly  disconnected  and  independent  of 
the  questions  involved  in  plaintiff's  action  as 
was  the  note  sought  to  be  pleaded  aa  a  defense 
in  the  First  National  Bank  Case,  supra,  and 
a  determination  of  the  issues  presented  in  such 
counterclaim  could  have  no  bearing  or  effect 
whatever  in  a  proper  determinatian  of  the  is- 
sues presented  in  plaintiff's  petition.  The  plain- 
tiff may  or  may  not  have  been  entitled  to  recov- 
er the  amount  sued  on  under  the  plumbing  con- 
tract. The  defendant  may  or  may  not  have  been 
entitled  to  the  relief  sought  in  his  counterclaim. 
Testimony  for  or  against  the  issues  presented 
in  plaintiffs  action  is  wholly  irrelevant  to  the 
issues  presented  in  defendant's  counterclaim, 
and  vice  versa.  Hence,  in  order  to  avoid  the 
confusion  of  the  issues,  and  the  teetimony  for 
and  against  independent  issues,  it  has  become 
a  settled  rule  of  practice,  and  we  think  a  sound 
one,  that  such  issues  can  be  more  satisfoctorily 
settled,  and  finally  determined  with  leas  con- 
fusion, by  requiring  a  separate  trial." 

The  defendant  denominates  his  plea  a 
counterclaim,  but  the  court  must  test  a  plead- 
ing by  Its  averments,  and  a  mere  name  ai>- 
plied  to  It  will  not  alone  determine  Its  char- 
acter. Brown  t.  Massey,  19  Okl.  487,  92  Pac. 
246;  Kimball  v.  Connor,  8  Kan.  414.  This 
part  of  the  answer  cannot,  technically  speak- 
ing, be  classed  as  a  counterclaim,  since  it 
does  not  arise  out  of  the  transaction  plead- 
ed In  the  plaintiffs  petition,  and  in  the  in- 
stant suit 

It  Is  probable  that  this  answer  could  have 
been  good  In  the  former  suit,  bnt  we  are 
of  opinion  that  the  trial  court  did  not  err 
hi  sustaining  the  demurrer  to  the  defendant's 
answer. 
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Ths  Jndgmeitt  of  tb»  ixtfil  .conrt  ahoald  ba 
•ffiimed. 

FSB  CURIAM.   Adopted  In  whole. 


PTERCB  et  aL  T.  BABXS.    (No.  7227.) 
(Sopi«me  Goart  of  Oklahoma.    July  25,  1916.) 

\.  Tbovxb  akd  CoNvsasioR  «s»34(3)— Issxtes 
AND  PSOOr— BVIDIMOX  Admissibue  undku 
PUADIHO. 

It  ia  matnial  error  to  admit,  over  objection, 
testimoiiT  in  aupport  of  facta  not  put  in  iasue 
by  tiie  pleadinca. 

(Ed.  Notei— BV>r  other  caaea,  see  Trover  and 
Caovendon.  Cent.  Dig.  i  209;  Dec  Dig.  «=» 
at(3).] 

Z  Tbiai.  ^=>261(3)— TnaTEircmoRB— Affuoa- 

BILITT  TO   CaBB. 

An  inartmctio&  apon  a  material  issue,  not 
raised  b^  the  pleadinga,  when  excepted  to  ia 
prejudicial  error. 

[Kd.  Note.— For  other  caaea,  see  Trial,  Otnt 
Dig.  S  580;    Dec.  Dig.  «^^1(3).] 

3.  JuDOiacKT  4=9961(2)  —  PLKAsma  AS  Dx- 
natsm — A  niwwimuTT  or  JSvjoknob. 
The  r«jecti4m  of  material  teatimoiur  offered 
in  sDpport  of  a  material  iaaue  raiaed  by  the 
plfadinga  when  excepted  to  ia  prejudicial  er- 
ror. 

[Ed.  Noteu— S^  other  caaea,  aee  J'udgment, 
Cent.  Dig.  H  laOS,  1810;  Dec  Dig.  «=>951(2).] 

GommlaslonerB'  Ojjkinlon,  DiTislon  No.  1. 
Krror  from  Gonnty  Court,  Cnlg  County; 
Bdw.  H.  Brady,  Judge. 

Action  I^  J.  B.  Barks  against  M.  L.  Pierce 
and  another.  Judgment  for  plaintiff,  and 
drfoidantB  bring  error.  Berorsed  and  re- 
manded. 

A  G.  Wallace,  of  Miami,  for  iflalntlffs  In 
error.  F.  M.  Smith,  of  Vlnita,  for  defendant 
in  error. 

DAT,  O.'  This  was  an  aetlon  tried  in  the 
county  court,  wherein  J.  B.  Barks  was  pteln- 
dff  and  M.  I*.  Pierce  and  0.  M.  Harvey  were 
defendants,  having  come  to  the  county  court 
on  appeal  from  a  justice  of  the  peace  ocHuf. 
The  parties  shall  hereinafter  be  referred  to 
as  they  apiieared  In  the  trial  court  Plain- 
tiff's Mil  of  particulars  charged  defendants 
with  the  oonverslon  of  a  buggy  and  set  of 
harness  of  the  value  of  $110;  that  defend- 
ants got  possession  of  the  buggy  imder  a 
promise  to  him  to  r^wlr  said  buggy  and 
make  good  their  warranty  made  by  them 
when  be  bad  purchased  said  buggy  from 
tbem,  and  that  defendants  had  wrongfully 
taken  possession  of  the  harness,  and  that 
tbey  had  wrongfully  and  .unlawfully  con- 
verted said  buggy  and  baniess  to  their  own 
use.  Defendants  answered  by  way  of  gener- 
al denial,  and,  further,  that  all  the  matters 
complained  at  In  plaintiff's  Mil  of  particu- 
larg  had  been  formally  adjudicated  and  set- 
lied  In  the  ease  of  Pierce  and  Harvey 
igalnst  J.  B.  Barks  in  the  coimt7  court  of 
Craig  county,  and  further  answered  that  de- 


fendasits  sold  said  buggy  and  harness  under 
and  by  virtue  of  a  chattel  mortgage  execut- 
ed by  tdaintiff  to  defendants,  and  that  de- 
fendants duly  credited  plaintlfTs  note  with 
the  proceeds  of  such  sale.  The  cause  pro- 
ceeded to  trial,  and  resulted  In  judgment 
against  defendants,  from  which  this  appeal 
is  prosecuted. 

[1]  It  will  be  observed  that  plaintiff  li|  his 
bill  of  particulars  charges  a  conversion  and 
no  other  ground  of  recovery  against  defend- 
ants. The  court  admitted,  over  objection  of 
the  defendants,  evidence  tending  to  estab- 
lish against  defendants  a  breach  of  war- 
ranty of  the  buggy.  This  evidence  was  whol- 
ly without  the  issues,  and  should  have  been 
rejected,  a,  R.  I.  dc  P.  B.  Co.  v.  Spears,  31 
OkL  469,  122  Pac  22& 

[f]  The  court  gave  the  following  Instruc- 
tion: 

"If  the  jury  find  that  die  defendants  war- 
ranted the  Duggv  to  plaintiff  and  that  said  war- 
ranty waa  broken,  then  plaintiff  should  re- 
cover the  amount  of  dnmagea  which  he  suatainod 
bv  such  breach,  not  exceeding  the  amount  claim- 
ed by  plaintiff's  petition,  ^cduding-  coats  and 
attorney's  fees" 

— to  which  the  def^idants  duly  excepted. 
This  Instruction  was  erroneous  for  the  rea- 
son that  under  the  pleadings  tiiere  was  no 
Issue  of  a  breach  of  warranty.  Chambers 
V.  Van  Wagner,  32  Okl.  774,  123  Pac.  1117; 
American  Jobbing  Ass'n  v.  James,  24  OkL 
460,  103  Paa  670. 

[3]  Defendants  called  as  a  witness  the 
clerk  of  the  county  court  of  Craig  county, 
who  Identllled  the  records  and  files  in  cause 
296,  the  same  being  the  case  of  Pierce  and 
Harvey  against  J.  B.  Barks,  referred  to  and 
pleaded  in  defendant's  answer,  and  after  a 
proper  IdentlOcatlon,  offered  in  evidence  the 
final  Judgment  in  said  cause,  which  was  by 
the  court  rejected,  to  which  action  of  the 
court  defendants  duly  excepted.  This  evi- 
dence was  clearly  competent  upon  defend- 
ants' plea  of  former  adjudication,  and  should 
have  been  admitted. 

We  therefore  conclude  that  these  errors 
are  material  and  prejudicial,  and  this  cause 
should  be  reversed  and  remanded. 

PBB  CURIAM.    Adopted  In  wholes 


BROWN  V.  OHOWNINQ.     (No.  7606.) 
(Supreme  Court  of  Oklahoma.    July  11,  1918.) 

(Bj/ttabvt  »y  the  Oowrt.} 
X,  Affbai.  a^d  Bbbob  €=9248,  301— Pbxsxit- 

TATIOR   OF   GboTTNDB   OF   REVIEW    IW    COUBT 

Bbio  w— NECEBsrrr . 
Alleged  errors  oocorriag  in  the  trial,  which 
8^  not  excepted  to  at  the  ome  nor  set  forth  in 
the  motion  for  sew  trial,  are  waived,  and  will 
not  be  conaidered  on  appeal. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and 
Brror,  Cwt  Dig.  Si  1432,  1748,  1753-1766; 
Dec.  Dig.  «=9248.  801.] 
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In  *  Bttit  In  replevin.  It  ia  the  po^^  of  the 
law  to  settle  in  one  action  aU  tbe  conflicting 
claims  of  the  parties  for  the  poseesBion  of  the 
property  in  controverty  or  for  damagea  for  de< 
tention  or  loss. 

[Ed.  Note.— For  other  case*,  see  RepleTiiw 
Cent.  Dig.  {f  336-340;  Dec.  Dig.  «?986.1 

CommlssionerB'  Opinion,  DlTision  No.  4. 
Error  from  District  Ooort,  Garter  County; 
W.  F.  Freeman,  Jndge. 

Action  In  replevin  by  B.  H.  Ohowning 
agalnet  J.  M.  Ratllff  and  T.  B.  Brown.  Juds- 
ment  for  plaintiff,  and  defendant'  Brown 
brings  error.    Affirmed. 

Slgler  &  Howard,  of  Ardmore,  Cor  plaln- 
tur  In  error.  Potterf  it  Qray,  of  Ardmore, 
for  defendant  In  error. 

EDWARDS,  C.  The  plaintiff  brought  an 
action  In  replevin  against  one  fl.  M.  Ratllff 
and  the  defendant  In  error  In  the  name  of 
John  Doe,  for  the  recovery  of  two  mnles,  the 
action  being  based  upon  a  special  ownership 
predicated  upon  a  promissory'  note  secured 
by  chattel  mortgage  up<m  said  mules,  made 
by  the  said  Ratllff.  The  defendant  Ratllff 
was  nev^  served  with  summons,  and  made 
no  appearance.  The  answer  of  the  plaintiff 
In  error  was  a  general  denlaL  The  case  was 
tried  to  a  Jury,  and  the  verdict  was  return- 
ed for  the  plaintiff.  In  the  following  form: 

"We,  the  jury  impaneled  and  sworn  In  the 
above-entitled  cause,  do,  upon  our  oaths,  find 
for  the  plaintiff  and  fix  the  amount  of  his  recov- 
ery at  $100.00  for  mule  not  produced  and  for 
possession  of  mule  produced  or  the  value  of 
same  in  the  sum  of  $150.00" 

— ^npon  which  verdict  the  court  rendered 
Judgment  No  objection  was  made  to  the 
form  of  the  verdict  at  the  time  It  was  re- 
turned, nor  did  the  motion  for  new  trial 
raise  any  objection  to  its  form. 

[1]  The  plaintiff  In  error  argues  at  length 
that  the  verdict  does  not  respond  to  the  is- 
sues In  the  case;  that  as  to  the  defendant 
Brown,  sued  aa  John  Doe,  no  relief  was 
sought  except  for  the  possession  of  the  mules 
or  their  value,  and  that  the  returning  of  the 
verdict  In  the  form  In  which  it  was  returned 
Is,  In  effect,  converting  an  action  In  replevin 
Into  an  action  for  damages.  It  Is  well  settled 
that  alleged  errors,  not  excepted  to  at  the 
time  nor  presented  In  the  lower  court  by  a 
motion  for  new  trial.,  are  waived  and  will. not 
be  considered  unless  they  go  to  the  Jurisdic- 
tion of  the  court  McDonald  v.  Carpenter, 
11  Okl.  115,  65  Pac.  942 ;  D.  M.  Osborne  & 
Co.  V.  Case  et  aL,  11  OkL  4T9,  68  Paa  263 ; 
Weaver  v.  Kuchler  et  al.,  17  Okl.  18&,  8T 
Pac.  600;  Bank  of  Cherokee  v.  Sneary,  148 
Pac.  157 ;  Baker  y.  iMarcum  &  Toomer,  22 
Okl.  21,  97  Pae,  572;  Stem  v.  Adafna,  30 
Okl.  101,  118  Tm.  882. 

[2]  In  the  trial  of  this  case  it  developed 
that  one  of  the  mules  Involved  In  the  action 
had  been  shipped  out  of' the  country  and  was 
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not'  prodnoed,  «ad  HvUle  tUt  team  of  the 
verdict  properly  should  have  fbund  tbe  'value 
of  this  mule,  the  trial  court  evidently  on- 
strued  the  verdict  so  to  find,  and  so  specified 
In  the  Judgment  rendered.  It  is  tlie  policy 
of  tbe  law,  in  an  action  in  replevin,  to  settle 
all  the  conflicting  dalnu  of  tbe  parties  In  one 
action,  and  if  there  is  ai^  error  in  the  ver- 
dict as  rendered,  the  same  was  waived  by 
failure  to  make  tluiely  Objection. 
The  Judgment  abonld  be  affirmed. 

FEB  CUBIAAL    Adopted  in  whole. 


LOCEIETT  T.  l!tT-WALKER  DBT  GOODS 
CO.    (No.  6687.) 

(Supreme  Court  of  Oklahoma.  April  B,  1916. 
Rehearing  Denied  May  16.  1916.  Second 
Petition  for  Rehearing  Denied  Aug.  8,  1916.) 

(Bi/llahiu  hf  tItsOMiH.} 
L  Appeai,  and  Bbrob  ^»644(1)  —  Bkcobd — 

QUBSTIONS  PaESENTED. 

The  action  of  the  conrtbdow  in  overruling 
knotion  to  file  an  amended  amwer  cannot  be  re- 
'riewed  on  aa  appeal  by  tranacrlpt  bnt  same 
must  be  preseeved  and  presented  by  cage-made  or 
by  bill  of  exceptions  made  a  part  of  the  record  in 
order  that  this  court  may  conaUer  the  ihme. 
'  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2412;  >Dea  D^  «=»541(1).] 

2.  Motion  Mfe  Jvoohsiit  ov  PutaDinoa  Sus- 
tained. 

Prom  an  •xaminadon  of  the  record  the  trial 
court  properly  sustained  motion  for  Judgment  on 
the  pleadings. 

Commlssionenf  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kiowa  County; 
James  R.  Tolbert,  Judge. 

Action  by  the  Ely- Walker  Dry  Goods  Com- 
pany against  H.  B.  Lockett  Judgment  for 
plaintiff,  and  defendant  brings  errw.  At- 
firmed. . 

H.  B.  Lockett,  of  Comanche^  for  ^intiff  In 
error.  Wilson  dc  Tomerlin  and  B.  B.  Budc- 
holts,  all  of  Oklahoma  Oity,  for  defendant  In 
error. 

HOOKER,  0.  It]  The  plaintiff  In  erroi 
brings  this  case  to  this  court  by  transcript  44 
record.  Tbe  record  here  consista  of  iietltlon, 
amended  petltion«  answer,  and  Judgment, 
Considolttig  this  record,  there  is  no  orror.  ai 
the  answer  of  the  defendant  did  not  contali 
facts  sufficient  to  constitute  a  defense  to  ttH 
cause  ot  actloa  set  forth  in  the  amtoded  pet! 
tlon,  and  the  motion  for  a  Judgment  on  tlu 
pleadings  was  properly  sustained. 

[1]  'Tttere  is  incorpohited  here  an  amended 
answer  wUcU  does  contain  a  def^we,  but  tin 
same  cannot  be  considered  as  a  part  of  thl 
record,  for  th«  reAson  that  thU  Judgment  oi 
tbe  oonrt'afflnhatiway  aHioini  that  permissloi 
to  ffie'an  amended  Answer  was  refused  by  thi 
court  and!  the  pdrported  amaided  ansvre 
was  not  'considered.    (And  the  motion  for  i 
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ttyf  trial  filed  by  CM  pMintlfl  In  anot  Im- 
IHvperly  Incorporated  here  asslsiis  aa  error 
tbe  refnaJ  of  the  oourt  to  permit  plaintiff  In 
error  to  Ole  the  amended  answer.)  So  It  ap- 
pears that  the  amended  answer  was  nerer 
properly  filed  by  permission  or  authority  of 
tlie  court  and  It  cannot  be  considered  as  a 
part  of  this  record.  If  the  court  erred  In 
oTerrullng  the  motion  of  plaintiff  in  error  to 
file  said  answer,  we  cannot  review  Its  action 
here,  for  the  record  Is  not  preserved  and 
presented  tor  review  on  appeal  by  case-made 
or  by  bill  of  exceptions  made  a  part  of  the 
record. 

l^ere  being  no  error,  the  Judgment  of  th6 
lower  court  Is  affirmed. 

FEB  CURIAM.   Adopted  In  whole. 


WOOD  et  ux.  V.  JONES.    (No.  7282.) 
(Sapreme  Court  of  Oklahoma.    July  2S,  1916.) 

fSyUabut  bp  the  Oomt,) 
Co3mifTTAK(n  «=>l^— GROtmD»— Absknob  or 

PaBTT — DlSCRBriON  OF  COUBT. 

Where  a  cause  is  called  for  trial  within  a 
few  days  aubaequent  to  the  settling  of  the  is- 
inea,  and  defendants  interpose  a  motion  tor  a 
eontinnance  supported  by  the  nffidrvits  of  the 
wife  who  is  codefendant,  and  tbe  family  physi- 
cian, sbon-lng  that  the  husband  and  codefendant 
was  absent  from  the  state  upon  the  order  of 
said  physician,  by  reamn  of  serious  illness,  and 
that  said  abe^t  def^idant  had  sole  knowledge 
of  the  facta  resarduig  the  transaction  from 
defendant's  viewpoint,  and  that  said  defctidant 
would  be  present  at  the  next  term,  and  the  ap- 
phcatiao  was  not  made  for  delay,  bnt  that  jus- 
tiee  may  be  done,  said  absent  defendant,  ebould 
bare  been  frivcn  a  reasonable  opportunity  to  be 
present  at  the  trial  to  advise  with  anrf  asblst 
ms  attorneys  in  the  presentation  of  his  case, 
■ad  the  denying  of  said  cootinuance  constitutat 
in  abuse  of  discretion  of  the  trial,  court. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  H  40,  42,  49,  M,  62;  Dec.  Dig. 
r=»12.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Marshall  County ; 
Jesse  M.  Hatchett,  Judge. 

Action  by  Bob  Jones  against  Oeorge  W, 
Wood  and  wife.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

Bider  &  Hurt,  of  MadlU..for  plaintiffs  In 
error.  F.  E.  Kennamer  and  Cbas.  A.  Coak- 
ley,  both  of  Madlll,  for  defend&nt  In  error. 

DAY,  C.  Plaintiffs  In  error  wei-e  defend- 
ants, and  defendant  U  erro^was  pYaintiff  be- 
low, and  hereinafter  shall  be  styled  as  in  the 
trial  court.  ;   . 

Plaintiff,  In  November,  1914,'*  br6nght  stdt 
tn  replevin  against'  defendants  ftr  the  -poB^ 
session  of  certain  hotel  furniture.  On  Jan- 
nary  15,  1915,  only  a  tevr  days  after  Issues 
were  Joined,  the  cause  was  called  for  trial 
and  defendants  Interposed  a'  motioh  tot  con- 
dnuance  for  the  term,  which  -  motion  walA 
supported  by  the  affidavit  of  tbe  defendant. 


Mrs.  Oeorge  W.  Wood,  whlcai  riiowed,  in 
substance,  that  defendants  were  unable  to 
proceed  to  trial  on  account  of  tb»  absence  of 
George  W.  Wood,  her  husband  and  codefend- 
ant, who  was  in  El  Paso,  Tex.,  having  been 
there  since  about  2  or  8  days  after  the  filing 
of  the  suit,  which  was  November  16,  1914; 
that  he  had  been  In  ill  health  for  some  time, 
and  Just  prior  to  departing  for  El  Paso  wa^ 
ordered  by  his  physician.  Dr.  A.  H.  Bray,  to 
leave  this  climate  and  not  return  until  the 
spring  of  1915,  and  that  be  had  not  been 
back ;  that  he  would,  if  alive,  be  present  at 
the  next  term  of  the  court;  that  fn  tbe 
transaction  of  the  purchase  from'  plaintiff  oi 
the  property  Involved  tn  this  suit,  said 
Qeorge  W.  Wood  acted  for  himself  and  as 
agent  for  affiant,  and  tbe  contract  Involved 
was  in  parol  and  afllant,  of  ber  own  knowl- 
edge, knew  nothing  of  the  terms  of  said  con- 
tract; that  the  application  is  not  made  for 
delay,  but  that  Justice  may  be  dona.  It  was 
also  supported  by  the  affidavit  of  Dr.  Bray, 
which  was  as  follow*: 

"A.  H.  Bray  upon  his  oath  states  that  he  is  a 
physician  and  surgeon  and  resides  and  prac- 
tices his  profession  in  the  eity  of  MadiU,  Okl, 
That  he  is  acquainted  with  the  defeauaiit  George 
W.  Wood,  and  as  such  physician  h&  attended 
the  said-Gco^  W.  Wood.in  the  monLhs  of  Oc- 
tober and  November,  1914.  That  some  tima 
about  3  or  4  weeks  before  the  anit  was  filed 
herein  'on  November  16,  1A14,  the  said  Wood 
waa  sick  and  confined  to  bis  bed,  and  that  he 
was  suffering  from  tbe  foUowing  disease:  Ner- 
vous breakdown,  with  tubercular  symptoms 
caused  from  living  7  years  in  the  tropics^  i  Tliat 
it  became  necessary,  in  the  opinion  of  said 
niliant  as  such  physician,  that  the  said  defend- 
ant Wood  should  leave  MadiU,  and  he  as  such 
physician  ordered  him  to  leave  tor  the  preserva- 
tion of  his  health,  and  he  did  so  leave  and  was 
gone  for  about  2  weeks,  and  came  back  and  was 
in  greatly  improved  health,  and  stayed  in  MadiU 
until  a  few  days  after  tbe  fllini;  of  Raid  suit, 
when'  he  again  was  taken  to  his  bed  by  sola 
disease,  and  became  very  Sick,  and  it  was  the 
opinion  of  the  a£5ant  as  aoeh  physician  that 
unless  the  said  Wood  did  at  once  leave  Madill, 
that  he  would  die,  and  that  this  affiant  thereupon 
did  order  and  direct  that,  for  the  preservation 
of  his  health,  and  to  save  his  life,  that  the  said 
Wood  leave  Madill,  and  go  to  El  Paso,  Tex;, 
or  some  other  point  where  the  climate  was 
aimiiar>  and  other  conditions  the  same^  and  not 
to  return  until  the  spring  of  i015." 

The  motion  for  continuance  was  by  the 
qourt  overruled,  to  wjUch  defendants  except- 
ed,'and  the  case  proceeded  to  trial  and, re- 
sulted In  Judgment  ai^nst  defendant,  fh>m 
which  this  appeal  Is  prosecuted. 
'  It  'twill  be  observed  that '  the  absent'  ■  de- 
Ikidant  was  In  sole  possesion  of  the  faoti 
regarding  the  transaction,  ^rom  defendant'^ 
viewpoint.  Involved  In  litigation  in  this  ac^ 
tion;  the  suit  was  filed  on  November  16, 
1914,'  and  on' trial  day,'  January  16,- 1915,  tlie 
i6snes  had-  been  settled  only  a  ttm  days,  and 
not  quite '60  days  had  eJapeed  l^lnie  th4 
bringing  of  the  action.  The'  def^dant  Was 
sick' 'and  absent  from  the  state  upon  the  or- 
der of  his  physician  with  direction  not  to  re- 
turn until  spring,  to  the  end  that  his  health 
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might  be  preserred  and  hla  life  saved.  There 
bad  been. 90  former  continuance,  and  it  was 
only  a8ked  tbat  the  cause  be  continued  to  the 
May  term. 

We  are  of  the  opinion  that  Justice  would 
require  that  said  absent  defendant  have  a 
reeaoDi^ble  opportunity  to  be  present  at  the 
trial  to  advise  with  and'  assist  bis  attorneys 
In  the  presentation  of  this  case,  and  in  view 
of  the  fticts,  as  disclosed  by  the  record,  the 
trial  court  in  denying  the  continuance  abused 
Its  discretion.  McMahan  v.  Norlck,  12  Okl. 
125,  69  Pac.  1017. 

There  are  other  errors  urged,  but  we  deem 
it  unnecessary  to  consider  them. 

It  follows  that  this  cause  should  be  re- 
versed and  remanded. 

PISB  CUBIAH.    Adopted  in  wholes 


McLEOD  et  al.  v.  SPENCBB.    (No.  TBll.) 
(Supreme  Court  of  Oklahoma.    July  25,  1016.) 

(Byttabu*  hy  tha  Court.) 

1.  WAfaas  AND  Water  Ooubbib  «=»119(5)— 

gtTBFACE    WATKBS  —   RiOBT    OT    ADJOINING 

Fbopbietobs. 
Where  surface  water  has  been  accustomed 
to  gather  and  flow  along  a  well-defined  channel. 
It  may  not  be  obstructed  to  the  injui7  of  the 
dominant  estate.  MiUer  v.  Marriott,  149  Pac. 
1164. 

[Ed.  Note. — ^Por  other  cages,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  134;  Dec.  Dig. 
«=>119(5).] 

2.  Watebs  and  Wateb  Coubsks  «=>177(1) — 
Flowaok — Injunction. 

Regardless  of  his  ability  to  respond  in  dam- 
age, the  owner  of  the  servient  estate  may  be 
enjoined  in  equity  from  constnicting  or  main- 
taining an  obstruction  in  a  water  course  pre- 
venting the  flow  of  ordinary  flood  waters  from 
natunOly  following  the  course  of  the  stream 
and  thus  causing  same  to  unnaturally  overflow 
and  injure  the  dominant  estate,  since  a  single  ac- 
tion at  law  ordinarily  furnishes  no  adequate 
remedy  for  recurring  Injuries  consequent  upon 
succesdve  overflows. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses.  Cent  Dig.  Si  260-262;    Dec. 
Dig.  «8s»177(1).] 

CM>mmi88loner»'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Cotton  County; 
Cham  Jones,  Judge. 

Action  by  Earl  B.  Spencer  against  N.  L 
McLeod  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Elliot  F.  Hook,  of  Walter,  and  W.  O.  Ste- 
vens, of  Lawton,  for  plaintiffs  in  error.  J.  A. 
Diffendaffer  and  Chas.  Mitschrich,  both  of 
Lawton,  for  defendant  in  error. 

BLEAKMORE,  C  On  August  20,  1915,  at 
tbe  suit  of  Earl  B.  Spencer,  plaintiff  below,  N. 
I.  McLeod  and  B.  S.  Coleman  were  perma- 
nently enjoined  by  judgment  of  the  trial 
court  from  constructing,  repairing,  or  main- 
taining any  obstruction  in  a  certain  water 
course,  intermpting  the  natural  flow  of  tbe 


ordinary  flood  waters  tltrou^  the  same  or 
diverting  them  therefrom  so  as  to  cause  an 
overflow  and  c<Hiseqnent  damage  to  plaintiff's 
land,  from  which  judgment  defendants  have 
appealed. 

The  evidence  disclosed  that  in  1901  plain- 
tiff and  defendant  McLeod,  as  homestead  en- 
trymen,  acquired  adjoining  quarter  sections, 
at  which  time  a  natural  water  course,  the 
source  of  which  was  some  two  miles  distant, 
meandered  through  tbe  lands  of  plaintiff,  and 
thence  across  a  portion  of  those  of  defend- 
ant In  December  of  that  year  McLeod 
filled  the  channel  of  such  stream  where  it 
crossed  tbe  section  line  between  the  two 
quarters,  and  from  a  ditch  which  be  dug.  In- 
tended to  divert  the  natural  flow  of  the  wa- 
ters thereof  from  their  regular  course,  erected 
an  embankment  preventing  such  waters  from 
reaching  his  premises,  and  forcing  them  back 
upon  tboae  of  plaintiff.  Such  conduct  was 
tbe  basis  of  an  action  for  damages  between 
these  parties,  wherein,  after  successive 
trials,  Spencer  recovered  for  Injuries  thus 
occasioned.  In  1909  McLeod  conveyed  title 
to  his  lands  to  bis  codefendant,  Coleman,  but 
continued  to  occupy  the  same.  In  April,  1912, 
McLeod  and  Coleman,  having  obtained  per- 
mission of  the  township  trustees  to  make  re- 
pairs of  the  highway  on  tbe  section  line  be- 
tween the'  two  tracts  for  the  ostensible  pur- 
pose of  improving  tbe  same  for  tbe  benefit  of 
public  travel,  were  proceeding  to  grade  said 
highway,  without  culverts  or  bridges,  in  sucb 
manner  as  to  obstruct  said  water  course  and 
divert  the  waters  which  might  reasonably  be 
anticipated  to  flow  through  the  same  In  ordi- 
nary flood  time,  and  cause  such  waters  to 
overflow  the  lands  of  plaintiff  to  his  damage. 
At  this  Juncture  defendants  were  temiwrarlly 
enjoined ;  the  order  subsequently  being  made 
permanent. 

Defendants  contend  that  tbe  flm^inj;  and 
Judgment  of  tbe  trial  court  is  not  sustained 
by  tbe  evidence.  After  a  careful  examina- 
tion of  tbe  record  we  are  of  the  opinion 
that  the  evidence  strongly  supports  tbe 
Judgment  There  was  no  prejudicial  error  in 
the  admission  or  rejection  of  evidence. 

[1,2]  Defendants  further  contend  tbat 
whatever  injury  accrued,  or  might  reason- 
ably be  anticipated  by  reason  of  satb.  grading 
of  the  highway,  would  result  from  tbe  over- 
flow of  surface  waters,  and  Is  injury  witbont 
wrong,  for  which  no  recovery  could  be  bad, 
and  to  prevent  which  equity  affords  no  rem- 
edy by  injunction. 

Such  doctrine  does  not  prevail  in  this  Juris- 
diction. With  regard  to  the  respective  rights 
of  proprietors  of  lands  situate  upon  a  water 
course  to  interfere  with  ordinary  high  water 
naturally  following  tbe  course  of  tbe  stream, 
the  rule  in  this  Jurisdiction  was  announced 
in  Town  of  Jefferson  v.  Hicks,  23  OkL  684, 
102  Pac.  79,  24  L.  B.  A.  (N.  8.)  214,  where  it 
is  held: 
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"Tbe  owaiw  of  laaids  tHiiatAd  aptm  a  water 
eonne  mar  eonatract  an  embankment  thereon 
to  protect  hia  land  from  the  auperabundant  wa- 
ter in  tunes  of  flood ;  but,  in  doing  so,  he  most 
■0  place  the  embantanent  that  the  natural  and 
I>roMble  coDaeqnencea  of  the  embankment  in 
times  of  ordinary  floods  will  not  be  to  canae  the 
oTerflow  to  erode,  destroy,  or  injure  the  lands 
of  other  proprietors  upon  the  water  course.  An 
'ordinary  flood'  is  one  which,  b^  the  exercise  of 
•rdinatT  care  and  dilicence  in  urestijsatinK  the 
character  and  habita  of  tlie  water  course,  mxht 
bare  been  anticipated.  Overflow  waters  that 
continue  in  a  general  course,  although  withont 
defined  banks,  back  into  the  water  course  from 
which  they  started,  or  into  another  water 
course,  do  not  become  'surface  waters.'  but  re- 
main a  part  of  the  water  course.  An  Injunction 
win  lie  m  equity  to  restrain  the  landowners  on 
one  side  «f  a  stream  from  maintaining  a  levee  up- 
on the  bank  thereof  whereby  the  flood  water*  of 
the  stream  are  made  to  overflow  unnaturally  the 
land  of  others  on  the  opposite  side  of  the  stream, 
without  regard  to  the  ability  of  the  landowners 
who  conatnieted  tbs  embankment  to  respond  to 
damages,  sinee  a  single  action  at  law  woidd 
not  fnmiab  an  adequate  remedy  to  the  landown- 
ers whoae  landa  are  subject  to  recurring  inju- 
ries from  the  reeorrlng  diversion  of  the  over- 
flow waters  caused  by  the  embankment" 

In  Miller  ▼.  Marriott  (not  yet  officially  re- 
ported), 149  Faa  UM,  It  te  held: 

"Where  surface  water  has  been  accustomed  to 
gather  and  flow  alona  a  weU-defined  channel,  it 
may  not  be  obstrnctea  to  the  injury  of  the  domi- 
nant estate ;  ao  where,  in  case  of  hiah  water,  the 
surplus  water  from  a  creek  regularly  discharges 
itself  tbrongh  a  well-defined  channel,  which  is 
the  accustomed  way,  through  which  it  flows, 
inch  channel  constitute*  a  'water  coarse.' " 

It  follows  that  the  Judgment  of  tbe  trial 
court  should  be  affirmed. 

PER  OCBIAM.    Adopted  in  whole. 


CITY  OF  EUFAITLA  r.  AHBENS  et  sL 
CNo.  6940.) 

(Supreme  Court  of  Oklahoma.    July  U.  1916.) 

(BtUahui  &v   the  Court.) 
^Mrmxrt  Dohain  «=3253(4— Kbvxbw— Dioi- 

SIOSB  RavIBWABIX— FiRAUTT. 

An  order  setting  aside  the  report  of  com- 
missioners, appointM  to  ^w  the  property  and 
assess  damages  sustained  by  property  owner*  in 
condemnation  jiroceedings,  and  directing  a  new 
appraisement  is  interlocutorv  and  not  final,  and 
■n  appeal  will  not  lie  thereirom. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  663;    Dec.  Dig.  «s>253(4); 


Appeal  and  Error,  Cent  Dig. 


668.] 


Error  from  District  Oomt.  Mcintosh  Coun- 
ty ;  Preslle  B.  Cole,  Judge. 

C<mdemnatlon  proceedings  by  the  QAtj  of 
Enfaola  against  Kate  S.  Ahrena  and  others. 
On  motion  of  defendants  the  r^ort  of  the 
oommissloners  was  set  aside  and  a  new  ap- 
praisement ordered,  and  plaintiff  biinga  er- 
ror.   Dismissed. 

Oarl  W.  Goat,  of  BufUda,  f ob  plaintiff-  In 
trtot.  Jess  W.  Watts  and  Alrtn  F.  Molony, 
both  of  Wagoner,  for  defendants  in  error. 


HARDT,  jr.  The  City  of  Bttfavia,  a  mn- 
nlcipal  corporation,  Instltnted  '  proceedlngik 
to  condemn  certain  landa  within  Its  corporate 
limits  for  street  pnrpoees.  Tbe  proceedings 
were  regalarly  cbndneted  according  to  stat- 
ute, resulting  in  the  appointment  of  commis- 
sioners who  inspected  said  pn^erty  and  as- 
sessed the  damages  sustained  by  the  owners 
thereof,  and  made  a  report  in  writing  to  the 
derk  of  the  district  court  in  which  the  pro- 
ceedings were  pending,  as  required  by  law. 
Thereafter,  upon  motion  of  the  property  own- 
ers alleging  that  die  oranmlasloners  had  view- 
ed the  property  and  appraised  the  damages 
without  notice  to  or  an  opportunity  to  be 
heard  by  the  said  owners,  and  vipoa  the 
ground  that  the  damages  assessed  were  in- 
adequate, the  report  of  the  commissioners' 
was  set  aside  and  a  new  appraisement  order- 
ed, to  which  actl<«  tbe  dty  reserved  excep- 
tloos  and  prosecutes  error. 

Defendants  In  error  file  a  motion  to  dis- 
miss this  appeal  upon  the  ground  that  the 
order  complained  of  is  not  a  final  order  in- 
volving the  merits  of  the  action.  The  stat- 
ute under  which  the  proceedings  were  had 
la  found  in  section  1400,  and  certain  succeed- 
ing sections,  of  Rev.  L.  1910;  and  by  sec- 
tion 1402  it  Is  provided  that  the  report  of  the 
oommtssioners  may  be  reviewed  by  the  dis- 
trict court  on  written  exceptions  filed  by 
either  party  In  the  clerk's  office  within  00 
days  after  the  flllns  of  such  report,  and  the 
court  shall  make  such  order  therein  as  right 
and  Justice  may  require,  either  by  confirma- 
tion, rejection,  or  by  ordering  a  new  ap- 
pratoement  on  good  cause  shown;  and  said 
section  further  provides  that  either  party 
may  demand  a  Jury  trial  within  80  days. 
Section  1406  In  part  Is  as  f<dlows: 

"THther  party  aggrieved  may  appeal  from  the 
decision  of  the  district  court  to  the  Supreme 
Court;  but  such  review  or  appeal  shall  not 
delay  the  prosecution  of  the  work  on  audi  rail- 
road over  the  premises  in  question,  if  such  cor- 
poration shall  first  have  paid  to  the  owner  of 
said  property,  or  deposited  with  the  said  clerk 
for  said  owner,  the  amount  so  assessed  by 
said  commissioners  or  district  court.    •    *    •" 

While  the  language  quoted  indicates  that 
tbe  statute  Is  applicable  to  proceedings  by 
railroad  cotporatiana,  the  next  section,  1404, 
makes  the  provisions  of  this  article  apply  to 
all  corporations  having  the  right  of  eminent 
domain. 

Tbe  question  here  presented  la  whether 
the  order  of  the  court,  sustaining  the  excep- 
tions to  the  report  of  the  commisaioners  and 
directing  a  new  appraisement.  Is  a  final  or- 
der such  as  may  be  reviewed  by  this  court 
on  appeal.  That  the  court  had  authority  to 
direct  a  new  appraisement  Is  shown  by  sec- 
tion 1408.  Plaintiff  in  error  says  in  this  con- 
nection, however,  that  the  court  was  without 
power  to  oitertaln  and  hear  said  exceptions 
for  the  reason  that  they  were  not  filed  with- 
in 00  days  after  the  filing  of  the  report  of  the 
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qoMmlia<<wgrs;  as  raqaliied  by  said  wetton. 
If  fbe  order  is  not  of  sach  a  nature  aa  that 
from  wbicb  the  statute  autborizes  an  appeal, 
that  question  cannot  be  considered  and  de- 
termined in  this  proceeding.  The  right  of 
appeal  In  this  character  of  proceeding  is 
granted  by  section  1403,  and  an  examination 
of  its  language  oonvinces  as  that  it  contem- 
plates a  final  disposition  of  the  proceeding; 
for  it  Is  provided  in  ttiat  sectioo  that  such  re- 
view or  appeal  shall  not  delay  the  prosecution 
of  the  work  of  the  corporation  over  the  prem- 
ises sought  to  be  condemned,  in  the  event 
such  corporation  shall  pay  to  the  owner  of 
the  property  taken  the  amount  awarded  by 
the  rq;)ort  of  the  commissioners  or  shall  de- 
posit said  amount  with  the  clerk  of  the  dis- 
trict court,  or,  in  the  event  trial  is  had  to  a 
Jury,  shall  pay  or  deposit  the  amount  award- 
ed by  the  verdict  of  the  jury. 

These  steps  could  not  be  taken  where  no 
amount  bad  been  ascertained.  The  right  of 
tlie  corporation  to  ,  take  possession  of  th« 
property  and  proceed  with  the  work  con- 
templated depends  upon  the  ascertainment  of 
the  amount  of  .damages  to  be  paid  either  by 
the  report  of  the  appraisers  or  by  verdict  at 
the  jury  and  judgment  of  the  court  pronounc- 
ed thereon..  Such  a  decree  would  be  a  final 
order  dcteroiining  the  rights  of  the  partleB, 
from  wMch  an  appeal  would  lie  under  the 
Statute.  Likewise,  should  the  court  reject 
the  report  of  the  appraisers  and  render  judg- 
ment denying  the  right  to  compensation,  this 
would  be  such  a  final  order  as  ^ould  sustain 
an  appeal.  In  the  present  case,  however,  no 
order  of  either  kind  was  entered,  but  the  re- 
port was  set  aside  and  a  new  appraisement 
ordered,  and  the  proceedings  then  stood  In 
the  same  attitude  as  if  no  report  had  beeo 
filed.  A  similar  question  has  frequently  been 
presented  where  an  order  is  made  setting 
aside  a  judgment  for  the  purpose  of  permit- 
ting a  party  to  proseoute  or  defend,  or  for 
other  good  cause,  and  it  is  held  that  such  an 
order  Is  interlocutory  and  is  not  a  final  or- 
der from  which  an  appeal  will  lie  to  the  Su- 
preme Court  See  Town  of  Byars  c.  Sprouls, 
24  Okl.  290,  103  Paa  103S;  Moody  &  Co.  v. 
Freeman  et  al.,  24  OkL  701,  104  Pac.  80; 
£tna  Bldg.  &  lioan  Ass'n  r.  Williams  et  aL, 
26  Okl.  191,  106  Pac.  1100;  Moody  &  Go.  v. 
Freeman-Sipea  Co.  et  al.,  28  OkL  300,  118 
Pac.  135;  Smith  v.  Whitlow  et  al.,  81  Okl. 
758,  123  Pa&  1061 ;  Langston  t.  Thigpen,  S3 
OkL  605,  127  Paa  258;  Pierce  Goal  Co.  et 
al.  V.  Walker,  35  Okl.  187,  128  Paa  493; 
Sahl  V.  Marlow  State  Bank  et  aL,  S7  OkL 
170,  131  Pac.  525. 

.  That  an  order  In  condemnation  proceed- 
ings, sustaining  exceptions  to  the  report  of 
the  board  of  commissioners  or  at^ralsers 
»nd  ordering  a  new  appraisement,  is  inter- 
locutory and  not  final,  and  is  not  an  order 
affecting  the  substantial  rights. of  the  parties, 
48  decl^^d  la.  the  decisions  af  the  courts  in 


tbe  f<dlowlDg  cases.  Bee  Smith  et  aL  r. 
Long,  43  Ind.  App.  008,  88  M.  ■.  SM;  Gape 

Fear  &  T.  VaL  R.  Co.  v.  King  et  al.,  125  X. 
C  464,  34  S.  E.  541 ;  Leavenworth  Ter.  Ry. 
A  B.  Co.  V.  Atchison,  137  Mo.  218,  37  S.  W. 
013;  In  re  Boad  in  KlsMmhiltas  Twp.,  32 
Pa.  9;  In  re  Pet  N.  T.  4  Harlem  R.  B.  Co., 
98  N.  Y.  12 :  In  re  App.  N.  Y.,  West  Shore 
T.  Buffalo  Ry.  Co.,  M  N.  Y.  287;  Tomer  et 
aL  V.  Holleran  et  aL,  11  Minn.  253  (GU.  168) ; 
McNamara  v.  Minn.  Cent  R.  B.  Co.,  12  Minn. 
338  (OIL  269) ;  Fletdter  T.  O,  St  P.,  M.  &  O. 
Ry.  Co.,  67  Minn.  339,  68  N.  W.  1085;  Jnd- 
son  et  aL  v.  Gage,  98  Fed.  540,  39  C.  G.  A. 
166;  Matter  of  Croasdell,  2  K.  B.  (1906)  569. 
See,  also,  2  Lewis,  Eminent  Domain,  |  803. 

The  order  from  which  the  appeal  is  pros- 
ecuted not  being  one  from  which  an  appeal 
would  Ue,  the  cause  Is  dismissed. 


INCORPORATED  TOWN  OB"  CADDO  ▼.  X 

S.  TERRY  CONST.  CO.    (No.  8415.) 
(Supreme  Court  of  O^^l^l^oma.    July  25^  1816.) 

(8vttdbM»  »y  «k«  Oowt.) 

Afpbai.  and  Sbbob  «»366— Time  ros  TAmMo 
PBocniDiNOS— EJftect  of  Failube  to  Pro- 

CKBD  IN  TIHB— DlSMISSAI.. 

Where  plnintlflf  in  error  fails  to  file  his  ai>- 
peal  in  the  Supreme  Court  within  six  months 
from  the  4ate  of  the  rendition  of  the  judgment 
or  order  appealed  from,  aa  required  by  Sess. 
Laws  1910-11,  e.  18,  the  game  will  be  dismissed 
for  want  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1926,  1927;  Dec  Dig. 
«=>3S6.] 

Error  from  County  Court,  Bryan  County; 
J.  L.  Rappolee,  Judge. 

Action  between  the  Incorporated  Town  of 
Caddo  and  the  J.  S.  Terty  Gonstmctlon  Com- 
pany. From  the  Judgment,  the  town  brings 
error.    Dismissed. 

John  Xj.  Boland,  of  Caddo,  for  plaintiff  In 
error.  McPherren  &  Oocbnm,  at  Durant,  for 
defendant  la  error. 

PER  CURIAM.  Tbe  order  overruling  mo- 
tion for  new  trial  herein,  and  from  which 
this  appeal  is  attempted  to  be  prosecuted, 
was  made  December  27, 1915.  Petition  In  er- 
ror and  case-made  were  not  filed  in  this 
court  until  June  28,  1916,  which  is  wore 
than  six  months  from  the  date  of  the  order 
appealed  from.  Sess.  Laws,  1910-11,  c.  18,  p. 
35,  requires  that  all  proceedings  for  revers- 
ing, vacating,  or  modifying  judgments  or 
final  orders  tihall  be  commenced  within  six 
months  from  the  rendition  of  the  judgment 
or  final  order  complained  of;  and,  where 
such  statute  has  not  been  complied  with,  the 
appeal  will  be  dismissed  for  want  of  Juris- 
diction. Thomason  v.  Champlln,  43  OkL  86, 
141.  Pa«  im  PltUbiarg  Mtg.  Inv.  Go.  r. 
Savage,  149  Fbe.  1147. 

me  appeal  is  theretforedtBaahned. 
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BRKWSB  T.  DODSON  et  ftL    (Na  T68».> 

(Sapreme  Coart  of  Oklahoma.    June  20,  1916. 
Behearing  Denied  July  25,  1918.) 

■    (BvUdbui  »y  «k«  Oovrt.) 

1.  GUABSIAjr    ARD    Wabo   «=3l6S~APFB0rAL 
OF  PiKAI.  RKFOBT— OiKEOT  ATTACK, 

A  petition,  in  an  action  by  a  ward  against  a 
former  guardian  and  hia  surety,  charging  that 
an  order  of  the  county  court  approving  the 
final  report  of  such  guardian,  diflcbarging  bim, 
and  releaainc  the  surety  from  farther  Umility, 
was  procured  by  fraud,  is  a  direct  attadc  upon 
■Dch  order. 

[Ed.  Note.— For  odter  cases,  see  Guardian 
and  Ward,  Gent.  Dig.  U  681-687:  Dm.  Dig. 
«=165.] 

2.  IndIAKS     <S=3l5(l)  —  AOMIMBTBATIon     OF 

Wabo's  E8XAT&— Sals  ov  Pbofsbtt— Er- 

1«CT. 

Where  allotted  and  inherited  lands  of  a 
minor  Creek  freedman  allottee  are  sold  and  con- 
verted into  money  by  Ids  guardian,  through  the 
medium  of  the  county  court,  there  occuVs  a  mere 
change  in  the  fonn  of  such  property,  which  is 
still  charged  with  the  trust,  and  remalDs  sub- 
ject to  tfae  inriadiction  of  tliat  court  daring  the 
minority  of  the  ward  as  defined  by  cougresaion- 
al  enactment  and  shown  by  the  enrollment  rec- 
ords. 

DBd.  Note. — ^FoF  other  cases;  see  Indiana, 
Cent.  Die.  U  17.  87;  Dec.  Dig.  «s»16aKI 

3.  iNDtANB  «a»15(l>— LnmATIOtT  OT  AonoRS 

«s>72(4)— Ehaactpatioh  ot  Minor— BJiraex 

OF  jDOeilENT— FXKldO   Of  LIMITATION— Ul- 
ffOBJTT  OT  PaBTT. 

(a)  A  judgment,  conferring  rights  of  major- 
ity upon  a  minor  Creek  freedman  allottee,  re- 
gardleas  of  fraud  in  its  procurement,  is  inef- 
fectual and  void  in  bo  far  as  it  purports  to 
empower  him  to  transact  business  as  an  adult 
with  reference  to  the  proceeds  of  his  allotted 
and  inherited  lands,  or  to  personally  maintain 
an  action  for  the  recovery  thereof. 

(b)  And  where  more  than  three  years  after 
the  rendition  of  such  judgment  the  allottee, 
while  atiQ  a  minor  as  defined  by  the  act  of 
Congress  vt  May  27, 1908  06  Stat.  812,  o.  199), 
and  evidenced  by  the  enrollment  records,  by 
next  friend,  commenced  suit  against  a  former 
soardian  and  his  nrefy,  to  recover  the  proceeds 
ot  the  sale  «f  his  allottad  and  inherited  lands, 
Md,  that  the  su^te  of  limitations  had  not 
been  set  in  motion  aa  to  the  aUottee  plointifC 
in  soeh  action,  and  interposes  no  bar  to  the  rer 
Cef  Bou^t. 

[Ed.  Note.— For  ether  cases,-  see  Indiaas, 
Cent  Dig.  M  17,  87 :  Dec.  Dig.;  *=»16(1) ;  lim- 
itation of  Aetions,  Gent.  Dig.  {  399 ;  Dec.  Dig. 
«=»72(4).] 

CommlBsloners'  Opinion,  Division  No. '  8. 
Appeal  from  District  Court,  Muskogee  Cotm- 
ty;  B.  P.  De  Graffenrted,  Judge. 

Action  by  Ehnmett  Brewer,  by  his  guardian 
ad  litem,  George  W..  Parker,  against  J,  S. 
Dodson  and  another.  Jndgmeut  for  defend- 
ants, and  pialntlff  appeals.  Reversed  and 
remanded. 

Dan  M.  Merefflth  and  Geo.  W.  Parker,  both 
of  Muskogee,  for  plaintitr  In  error.  Tbotnas 
H.  Owen  and  Joseph  C.  Stone,  both  of  Mna- 
kogee.  Alvln  F.  Molony,  of  Wagoner,  and 
Ibea  EL  Upaoomb,  Sumner  J.  tdpacomb,  aad 
L  J.  Roach,  all  of  Muskogee,  fbr  defendants 
In  error. 


BLEAKMOBB;  O.  On  Anknat  SO,  1914, 
Emmett  Brewer,  bT  Alice  Goodman,  his  next' 
friend,  cismmenced  this  action  against  J.  B. 
Dodson  and  the  American  Surety  Oompany. 
The  parties  occupy  the  same  relative  posi- 
tion here,  and  are  referred  to,  aa  ibey  a^ 
peared  tn  the  trial  court 

By  the  petition  It  la  alleged,  In  substance, 
that  plaintiff  la  a  minor  Creek  freedman,  en- 
rolled as  of  4  years  of  age  In  September, 
188S;  that  there  was  allotted  to  him  160 
acrea  of  land,  and  upon  the  death  of  bis  fa- 
ther and  sister  he  inherited  320  acres  of  otb- 
er  lands:  that  on  April  26,  1910,  the  de- 
fendant Dodson  was  appointed  guardian  of 
plalntUTs  estate,  and  as  such  executed  two 
bonds  for  $1,600  and  |6,000,  respectlTely, 
with  the  American  Surety  Company  tut  sure- 
ty; that  on  September  2,  1910,  by  virtue  of 
proper  proceedinga  in  the  county  court  ot 
Muskogee  county,  his  guardian  sold  his  al- 
lotted lands  for  the  sum  of  |6,519,  and  on 
October  6,  1910,  In  tlie  same  manner,  sold  his 
inherited  lands  for  |2,700;  that  three  days 
thereafter  defendant  Dodson,  together  with 
his  stepfather,  A.  M.  Goodman,  Induced  plaln- 
tUC,  then  a  minor  aa  shown  by  the.  records 
of  the  Oomml8Sl«m  to  the  Five  Civilized 
Tribes,  and  in  fact  16  years  old^  to  petition 
the  superior  court  of  Muskogee  county  to 
confer  upon  him  the  rlj^ts  of  majority,  and 
In  said  petition  falaeljr  represent  that  he  had 
been  a  resident  of  Muskogee  county  for  more 
than  1  year,  and  was  then  19  years  of  age; 
that  plaintiff,  who  had  theretofore  worn  knee 
pants,  was  dressed  In  long  trousers  on  tbo 
oecasUm  of  his  appearance  before  that  court, 
which,  on  October  15,  1810,  rendered  jud^ 
meat,  conferring  upon  him  the  rights  of  ma- 
jority concerning  contracts ;  that  on  the  same 
day  defendant  Dodaon  filed  In  the  cotinty 
court '  of  Mnakogee  county  his  rsport  aa 
gaardlan,  showing  a  balance  of  18,082.74  due 
the  plaintiff,  his  ward;  that  two  days  later 
at  the  Instance  of  Dodson,  plaintiff,  without 
receiving  any  part  thereof,  signed  and  de- 
Uvered  a  receipt,  acknowlec^Elng  the  payment 
to  bin  of  said  $8,082.74;  that  thereafter,  on 
January  23,  1911,  the  coonty  coiurt  of  Mus- 
kogee county,  relying  upon  the  truthfulness 
of  aald  recript  showing  that  plaintiff  had 
been  paid  said  amoimt  In  full,  and  upon  fattli 
of  the  judgment  of  the  saperlor  court,  re- 
garding the  same  as  valid  and  binding,  made 
and  entered  an  order  approving  said  report 
and  discharging  Dodson  aa  gaardlan,  and 
releasing  the  American  Surety  Company 
from  further  liability  upon  his  bond;  ttiat 
thereafter  Dodson  gave  the  plaintiff  a  check 
for  13,760,  which  was  deposited  by  his  step- 
father, Goodman,  and  Dodson,  -  In  a  bank,  to 
the'  credit  of  his  mother,  who  subsequently 
withdrew  and  dissipated  the  same.  There 
was  a  i»ayer  for,  cancellation  of  the  receipt, 
vacation  of  the  order  approving  the  final  re- 


port of  said  guardian,  and  discharging  him 
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and  releasing  bla  antety,  for  Jndgment  against 
Dedaon  In  the  sum  of  $8,082.74,  and  against 
tlie  American  Surety  Company  for  $6,500. 
Def^dants  demurred  to  tbe  petition  on  the 
grounds:  (1)  Fallnre  to  state  a  cause  of  ac- 
tion; (2)  ttiat  tlie  cause  of  action  alleged 
was  baned  by  the  statute  of  limitations; 
and  (S)  that  the  district  court  was  without 
jurisdiction  of  the  subject-matter. 

[1,2]  In  determining  the  principal  ques- 
tions presoited  by  the  record  we  may.om- 
slder:  First,  the  Jurisdiction  of  tbe  trial 
court,  which  inTolves  the.  nature  of  the  at- 
tack upon  the  order  of  the  county  court; 
second,  the  efFect  of  the  Judgment  of  the  su- 
perior court,  ccmferring  the  rights  of  major- 
ity upon  the  plaintlfC ;  and,  third,  the  statute 
of  limitations. 

It  is  urged  that  the  order  of  the  conntsr 
court,  approving  the  report  of  the  gfuardlan, 
and  discharging  him  and  releasing  the  surety 
upon  his  bond,  could  only  be  yacated  in  a 
proper  proceeding  for  the  purpose  in  that 
court,  and  that  the  district  court  is  therefore 
without  Jurisdiction  to  grant  the  relief 
sought  We  are  unable  to  agree  with  this 
proposition.  In  this  case  fraud  is  charged 
on  the  pcut  of  the  defendant  Dodson.  It  is 
alleged,  in  effect,  that,  baring  converted  tbe 
whole  estate  of  his  ward,  consisting  of  480 
acres  of  allotted  and  inherited  lands,  into 
money,  between  April  25  and  October  6, 1910, 
in  conjunction  with  plaintiff's  stepfather, 
Dodson  knowingly  influenced  the  plaintiff,  an 
ignorant  negro  boy  of  16,  in  short  trousers, 
to  falsely  represent  Ms  age  and  residence  to 
a  court,  in  a  petition  praying  the  removal 
of  his  disabilities  as  a  minor ;  that  he  pro- 
cured for  plaintiff  his  first  long  trousers,  to 
be  worn  upon  the  occasion  of  the  bearing -of 
said  petition,  ostensibly  to  deceive  the  court 
in  regard  to  his  age  by  his  appearaxice,  and 
on  the  very  day  th»  Judgment  of  emandpa" 
tion  was  procured  as  a  result  of  such  false- 
hood and  deception,  filed  in  the  county  court 
a  report,  showing  final  settlement  of  his 
guardianship  account  and  receipt  of  his  ward 
for  more  than  $8,000,  which,  in  fact,  had  nev- 
er been  paid  to  him,  and  later  consummated 
his  scheme  to  exploit  tbe  estate  by  obtaining 
from  that  court  the  approval  of  such  account, 
his  discharge  as  guardian,  and  the  release 
of  his  surety,  by  means  of  such  taise  re- 
ceipt, and  the  Judgment  procured  by  fraud 
upon  the  Jurisdiction  of  another  court 

It  is  clear  that  the  Judgment  of  the  su- 
perior court,  and  the  order  of  the  county 
court,  based  upon  falsehood,  fraud,  and  chi- 
canery, induced  and  participated  in  by  the 
defendant  Dodson,  were  not  procured  on  be- 
half of  the  plaintiff  or  in  his  interest  but, 
on  the  contrary,  were  intended  to,  and  will  if 
permitted  to  stand,  denude  bim  of  his  estate 
and  leave  him  penniless,  the  procedure  de- 
signed by  the  law  for  his  protection  being 
employed  to  rob  him  and  profit  his  guardian. 
It  is  in  such  instances,  where  intimate  trust 


relations  are  violated  and  advantage  taken  of 
ignorance,  d^;)eadeDce,  and  ttdplessness,  that 
speedy  equitable  remedies  are  peculiarly  ap- 
propriate; and  where,  as  a  means  of  accom- 
plishing such  unconscionable  purpose,"fraud 
is  practiced  in  invcdtlng  the  Jurlsdictlcm  of 
another  tribunal,  the  district  court  may  pn^ 
erly  exercise  its  powers  in  equity  under  tbe 
Code  to  relieve  against  the  wrong  by  setting 
aside  the  Judgment  of  such  tribunal,  which 
would  not  have  been  rendered  In  the  absence 
of  fraud,  or  may  refuse  to  give  efBect  thereta 
In  Brown  et  aL  v.  Trent  et  aL,  86  OkL  239, 
128  Pac  896,  this  court  said: 

"Fraud  vitiates  everythine  founded  upon  Iti 
and  when  the  fraud  is  established,  no  court  will 
give  effect  to  a  judgment  so  procured.  In  one 
sense,  it  is  not  a  judgment  at  all.  Qrantfaam  v. 
Kennedy.  91  N.  C.  148.  The  presumption  Is 
that  tbe  Judgment  would  not  have  been  rendered 
if  the  court  rendering  it  had  not  been  impoaed 
upon,  and  tbe  presumption  appUea  with  equal 
weight  to  the  Judgment  to  the  highest  and 
lowest  court" 

In  Bridges  v.  Bea  et  aL,  161  Pac.  — i  (not 
yet  officially  reported),  a  suit  in  ejectment 
and  to  set  aside,  for  fraud  in  their  procure- 
ment certain  proceedings  in  the  county  court 
culminating  in  ttie  sale  of  plaintifTs  land 
by  her  guardian,  It  was  said  by  Mr.  Jnstloe 
Turner,  spealdng  for  the  court: 

"It  will  not  do  to  say  that  this  is  a  collateral 
attack,  and  that  the  proceedings  of  the  county 
court  which  show  a  sale  for  cash,  cannot  be 
impeached  by  evidence  alinnde,  as  we  held  in 
Hathaway  v.  Hoffman  [163  Pac.  184]  not  vet 
officially  reported.  This  for  tbe  reason  tnat 
this  is  not  a  collateral  attack,  but  a  direct  at- 
tack, alleging  fraud  in  the  procurement  of  the 
proceedings.  As  to  whether  this  is  a  (Urect  or 
eolluteral  attack  was  correctly  decided  and  put 
at  rest  in  Brown  et  aL  v.  Trent  et  aL,  86  Okl. 
239  [128  Pac.  896],  which  was  a  suit  in  the  dis- 
trict court  to  quiet  title  to  certain  lands,  and 
there,  as  here,  the  charge  was  that  tbe  order 
of  court  directing  the  guardian  to  sell  the  land 
was  procured  by  fraud.  It  was  Uiere  held  that 
the  attack  was  a  direct  and  not  a  collateral 
attack.  This  court  said:  This  proceeding  Is 
a  direct  attack  upon  that  judgment.  It  u  a 
suit,  one  of  the  ultimate  purposes  of  which  is 
to  set  aside  the  order  of  sale  and  the  order  con- 
firming the  sale.  Bercin  v.  Haight,  99  Cal.  62, 
.33  Pac.  760;  Campbell-Kawannanakoa  ▼.  Camp- 
bell, 152  CaL  201,  92  Paa  184.  It  is  alleged 
that  the  orders  were  procured  by  fraud,  and  a 
portion  of  the  prayer  is  that  they  be  cancded 
and  set  aside.' 

And  further  on  In  the  opinion: 

"  'But  an  attack  up<m  a  judgment  for  fraud 
in  its  procurement  is  a  direct  attack  over  which 
courts  of  equity  take  jurisdiction,  and  no  wdl- 
considered  case  can  he  found  in  which  such  ju- 
risdiction is  denied.  See  Sharp  v.  DanvUle,  etCn 
B.  Co^  106  N.  O.  308, 11  S.  E.  630, 19  Am.  8t 
Bep.  533;  Uzzle  v.  Vinson,  111  N.  O.  188,  16 
8.  E.  6.  The  case  of  Bergin  v.  Haight,  99  CaL 
52,  83  Pac.  760,  was  a  suit  brought  to  quiet 
tide,  in  which  it  was  attempted  to  caned  a  pro- 
bate sale  upon  the  ground  of  fraud.  The  court 
took  Jurisdiction  and  canceled  the  sale  upon 
that  ground.  See,  also,  Coffey  v.  Greenfield,  62 
Cal.  602:  Beed  v.  Bank  of  Uklah,  148  CaL  96, 
82  Pae.  846 ;  Lataillade  v.  Orena,  91  Cal.  665, 
27  Pac.  924,  26  Am.  St  Bep.  219 ;  Flncke  ▼. 
Bundrick,  72  Kan.  182,83P8C.403,4I<.R.A. 
(N.  S.)  820.  The  cases  are  very  rare,  and  the 
circumstances  very  unusual,  when  the  Jurisdic- 
tion of  a  court  of  equity  to  cancel  any  sort  ol 
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oontraet  or  Jndxmeitt  proeund  by  fnnd  caanot 
be  invoked.  IStorr  Eq.  (Ufth  Bd.  104).  See. 
alio,  Eliod  ▼.  Adair  (not  yet  officially  reported) 
153  Pac.  660:  Griffith  y.  Godey,  IIS  U.  8.  W 
(5  Sup.  Ct.  88S],  28  li.  Bd.  986.'* 

[I]  TTnder  the  drcomstances  of  tbia  case, 
even  if  It  could  be  coaoeded  that  the  recitals 
In  the  Jodgment  of  the  •nperlor  court  are  con- 
cIOBlTe,  aad  that  saeb  Judgment  operated 
generally  to  confer  the  rights  of  majority  up- 
on the  plaintiff,  was  It  effective  to  quallQr 
bim  peraoiuUly  to  control  and  contract  with 
reference  to  the  proceeds  of  the  sale  of  his 
allotted  lands,  which  were  and  could  only 
have  been  sold  through  the  medlom  of  the 
county  court?  We  are  of  opinion  that  his 
aaandpatlon,  by  virtue  of  said  Judgment, 
was  limited  to  transactloas  exduslye  oC  per- 
sonal control  and  dlspoaltlon  of  bla  allot- 
ment and  inherited  lands  or  the  proceeds 
derived  from  the  sale  tboreof.  Section  1  of 
the  Enabling  Act  (section  413,  WUllams'  Con- 
stitution of  Oklahoma)  provides:  . 

"That  nothing  contained  in  the  aald  Conati- 
tntion  shall  be  construed  to  limit  or  impair  the 
rights  of  persons  or  property  pertaining  to  the 
Tndians  of  said  Territories  (so  long  as  such 
ri^ts  shaU  remain  unextingoiahed)  or  to  limit 
or  aifect  the  authority  of  the  government  of  the 
United  States  to  make  any  law  or  regulation 
lespecUag  such  Indians,  their  lands,  proper- 
ty, or  other  tights  by  treaties  agreement,  law, 
or  otherwise,  which  ft  would  have  been  compe- 
tent to  make  if  ttds  act  had  never  been  passed." 

By  seotlon  2  of  an  act  of  Congress  of  May 
27,  1908  (35  Stat  at  Large,  812).  it  Is  pro^ 
vlded: 

"That  the  jurisdiction  of  the  probate  courts  of 
the  state  of  Oltlahoma  over  lands  of  minora  and 
incompetents  shall  be  subject  to  the  foregoing 
provisions;  and  the  term  minor  or  minors,  as 
used  in  this  act,  shall  include  all  males  under 
the  age  of  21  years  and  all  females  under  the 
age  of  18  years." 

And  by  section  6  of  said  act  it  is  further 
provided: 

"  •  •  •  That  the  persons  and  property  of 
minor  allottees  of  the  Five  Clvfluad  Tribes 
shaU,  except  as  otherwise  mecified  by  law,  be 
subject  to  the  jurisdictian  of  the  proliate  courts 
of  the  state  of  Oklahoma." 

Considering  sections  49S5a,  4966,  4957, 4959, 
Comp.  Ia  1910,  and  sections  4427-1480,  B.  Ij. 
1910,  authorizing  the  proceedings  of  the  char- 
acter had  in  the  superior  court  of  Muskogee 
county,  this  court.  In  B.  F.  Collins  Inv.  (To.  v. 
Beard  (not  yet  officially  reported)  148  Pac. 
846,  said: 

"Tb*  statntaa  above  referred  to  need  no  anal- 
ptM,  or  even  a  oonstmetion  here,  for  the  rea- 
son that  when  the  Question  of  the  removal  of 
restrictions  from  anotted  lands,  or  the  right  of 
sUenalion  of  such  lands,  or  the  power  of  aliena- 
tion is  lnv<^ed,  we  mast  look  to  the  acts  of 
Congress  and  to  those  acts  and  lavrs  alone.  In 
other  words,  if  a  state  law,  by  Its  language  or 
throogh  its  proper  constmetion  or  its  operation, 
woold  permit  the  alienation  of  a  restricted  In- 
dian allotmcat,  or  render  a  deed  thereto  effec- 
tive, where  the  land  would  not  be  alienable,  or 
the  deed  thereto  affective,  under  the  acts  of 
Congress  dealing  with  the  subject-matter,  then 
Uie  state  laws  mil;  and  this,  because  the  fed- 
eral government  retained  jurisdiction  in  these 
Indian  matters  to  Ite  extent  stated  In  the  En- 
abling Act,  under  tha  terma  at  which  Oklahoma 


became  a  state ;  °  and  this  refeervidon  of  juris- 
diction was  assented  to  in-  the  Oonstitotion 
which  the  people  adopted.  To  give  the  desired 
eonstrnedon  to  either  of  the  statutes  under 
eonrideradon  would  be,  in  effect,  to  accomplish 
the  removal  of  the  federal  restricdons  on  tlM 
sale  of  allotted  lands,  by  meank  of  state  legis- 
ladon.  Once  conceding  this  principle,  it  is 
easily  seen  that  the  federal  control  would  bo 
interfered  with,  and  might  ultimately  be  tsi- 
drely  suspended.  No  such  constnicdon  Is  pos- 
sible. Chapman  v.  SUer,  30  Okl.  7li  120  Pac. 
608 ;  Walker  v.  Brown,  141  Pac.  681 ;  In  re 
Probate  of  Will  of  Emerson  Allen  (recently 
decided,  but  not  yet  officially  reported)  144  Pac. 
1056;  section  1,  Enabling  Act  (running  section 
413,  Williams'  Ann.  Const.;  section  43,  art 
24,  Constitution) ;  Tmskett  v.  Closser,  236  U. 
S.  223,  35  Sup.  <jt  886,  69  li.  Ed.  649." 

It  has  been  repeatedly  held  by  this  court 
that  the  deed  of  a  minor  allottee,  attempting 
to  convey  his  allotted  land,  is  void,  and  that 
such  sale  can  only  be  made  by  guardian  in 
the  prc^Mr  proceedings  in  the  county  court. 
Tirey  v.  Darneal.  87  Okl.  606,  133  Pac.  614 ; 
Beid  V.  Taylor,  43  OU.  816,  144  Pac.  589. 
In  BeU  V.  Fltspatrlck  (not  yet  officiaUy  ro- 
ported)  167  Pac.  334,  it  is  held: 

"A  decree  of  a  district  court  of  this  state,  pur- 
porting to  confer  upon  an  Indian  minor  allottee 
of  tribal  lands  majority  rights,  including  au- 
thority to  execute  a  conveyance  of  her  allot- 
ment, is  ineffectual  and  void,  in  so  far  as  it  - 
undertakes  to  authorize  a  conveyance  of  said 
lands  in  violation  of  the  congressional  restrie- 
tions  thereon." 

In  Tmskett  v.  Closser,  236  U.  S.  223,  35 
Sap.  Ct  886,  60  Z<.  Ed.  549,  it  was  held  by  the 
federal  Supreme  Court: 

"  "Section  6.  l*at  the  persons  and  property  of 
minor  allottees  of  the  Five  CMvilized  Tribes 
shall,  except  as  otherwise  specifically  provided 
by  law,  be  subject  to  the  jurisdiction  of  the  pro- 
bate courts  of  the  state  of  Oklahoma.    •    «    •  • 

"Section  2  defines  minors,  male  and  female, 
and  provides  for  the  disposition  of  their  prop- 
erty under,  as  stated,  rules  and  regulations  pro- 
vided by  the  Secretary  of  the  Interior,  and  de- 
clares that  the  jurisdiction  of  the  probate  courm 
of  the  state  shall  be  subject  to  its  provisions. 
And  6  declared  to  what  courts  the  property  of 
minors  so  defined  shall  .be  subject.  Explicitly 
such  property  is  made  'subject  to  the  jurisdic- 
tion of  the  probate  courts  of  the  state  of  Okla- 
homa.' The  qualification  'except  as  otherwise 
spedflcally  provided  by  law*  means,  as  said  by 
the  Circuit  CJourt  of  Appeals,  'federal  law,  not 
state  law.'  •  •  »  The  conferring  of  the  rights 
of  majority,  conformably  to  a  state  statute,  upon 
a  minor  Indian  allottee  so  as  to  qualify  him  to 
make  a  lease,  must  be  deemed  to  oe  beyond  tha 
power  of  an  Oklahoma  district  court,  notwith- 
standing the  removal  of  restrictions  on  aliena- 
tion by  Indian  allottees  made  by  the  act  of  May  ' 
27,  1908.    •    •    •" 

See,  also,  Barbre  v.  Hood  (D.  CL)  214  FM. 
478. 

Id  Cochran  v.  Teehee,  40  OkL  888. 138  Paa 
668,  a  case  in  whidi  a  female- Cherokee  al- 
lottee, nnder  gnaWUanship,  actnally  over  th» 
age  of  18  years,  but  shown  by  the  .enrollment 
records  to  be  a  minor,  sought  to  recover  cer- 
tain royalties  and  proceeds  derived  from  her 
allotted  lands  held  by  her  guardian,  this 
court  held  such  royalties  and  proceeds  sub- 
ject to  the  control  of  the  coonty  court  In  tfas 
ezerdse  of  its  probate  Jorisdlction,  and,  ta 
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considering  tbe  prorialonB  of  Uw  act  <tf  May 
27,  1907,  supra^  said; 

"That  the  gtatute  in  question  placed  the  lands 
of  these  allottees  who  were  minors  under  the 
jurisdiction  of  the  prohate  courts  of  Oklahoma, 
and  that  such  jurisdiction  extended  to  a  full  su- 
perintending control  over  the  lands  and  to  the 
time  when  the  said  minors,  as  provided  by  the 
said  act,  attained  their  majority,  presents  a 
common  highway  which  both  parties  to  this 
action .  trav^  together ;  the  divergence  occurs 
on  the  rule  obtaining  where  the  proceeds  of  the 
allotments  are  involved  and  the  actual  age  dif- 
fers from  that  shown  by  the  roll.  Docs  this 
statute  then  appl^?  Congress  retained  all  of 
its  power  and  auuority,  notwithstanding  state- 
hood, and  its  right  therein  was  yielded  by  the 
state  on  its  organization.  Section  1,  Enaoling 
Act  (section  413,  Williams'  Ann.  Const.  Okl.). 
The  contention  of  counsel  for  plaintiff  is  that 
the  act  should  be  so  construed  that,  while  the 
member  was  conceded  to  be  incompetent  to  deal 
with  his  land,  sell  it,  lease  it,  Or  otherwise  dis- 
pose of  it  himself,  yet,  after  this  has  been  <kiiie 
and  the  proceeds  of  its  sale,  mortgage,  or  leas- 
ing, were  paid,  be  should  be  shown,  otherwise 
tlian  by  the  foils,  io  have  attained  his  majority, 
should  be  held  to  be  legally  competent  and 
qualified  to  receive  them  free  from  .all  supervi- 
sion;  that,  while  it  must  be  conclusively  .  held 
that  he  was  too  weak  and  incompetent  to  pro- 
tect himself  while  his  property  waa  Invested  in 
Us  land,  yet  that,  as  soon  as  it  was  in  money, 
he  woald  be  astute  and  wise  enough  to  protect 
himself  and  properlv  conserve  it ;  that  the  lands 
themselves  and  their  leasing  or  disposition  pre- 
sented the  only  question  arising  under  this  act; 
and  that  the  proceeds  themselves  were  beyond 
purview.  We  are  unable  to  concur  to  this  con- 
tention. To  BO  hold  would  be  to  pve  fuU  lorce, 
taith,  and  credit  to  the  act  dunng  all  of  the 
titne  while  tlie  property  was  in  a  condition  that 
it  could  not  escape,  be  destroyed  nor  stolen,  and 
eliminate  all  protection  from  these  incompetent 
people  when  it  would  palpably  be  ne^ed  most. 
That  it  is  not  susceptible  to  the  construction 
contended  for  is,  to  our  minds,  clear,  not  only 
from  the  specific  terms  of  the  act  itscU,  but 
frcMi^  the  entire  trend  of  congressional  legislation 
'and  judicial  construrtions  relating  to  these 
people.  The  act  itself,  in  section  1,  provides,  in 
reference  to  certain  full  and  mixed  blood  Indian 
lands,  that  the  Secretary  of  the  Interior  may 
remove  the  restrictions  under  rules  and  regula- 
tions concerning  the  terms  of  the  sale,  and  also 
provides  for  the  disposal  of  the  proceeds  for  tlie 
benefit  of  the  re£ii)ective  Indians.  Herein  is 
recognized  that  -it  is  the  intention  of  the  law- 
makers not  to  withdraw  the  protection  of  the 
department  from  such  allottees  .so  far  as  the 
proceeds  arising  from  the  sale  of  their  lands 
were  concerned.  Section  6,  as  noted  above,  pro- 
vides that  the  minor  allottees,  as  well  as  their 
property,  except  as  othcrwiso  specifically  pro- 
vided by  law,  diall  -be  subject  to  the  jurisdic- 
tion of  the  probate  courts.  The  lands  of  these 
allottees,  as  conceded,  are  subject  to  such  juris- 
diction, apd  we  c^n  see  no  reason  for  holding 
that,  "where  the  londs  are  exohaoged'  for  money, 
then  the  protection  is  removed.  In  the  absence 
•f  any  spfciiic  congressional  provision  for  the 
management  and  control  of  the  proceeds  derived 
from  these  lands,  we  presume  that  Congress 
intended  that  they  ^ould  be  matiaged  in  accord- 
ance' with  the  atatntes  of  the  state  of  Oklahoma 
.relative, to  Bucb  subjects.  Section  &4S1,  Comp. 
Jja\^s,ly08,  provides  as  follows:  'Every  gu^ru- 
iiin  must  mnn.ige  the  estate  of  his  ward  fru- 
gally abd  without  waste,  and  apply  the  income 
•^nd  prafita  thereof,  as  <at  as  maj  M  neoessar^, 
for  u)e  comfortable  and  auitabl*  maintenance 
and  support  of  the  wardi  and  his  family,  if  there 
■be  any;  and  if  such  income  and  profits  be  in- 
•affident' for  tliat  paspose, '  tk*  gaardian  may 
-i       ....  ,•  .  -(■....     •         .   -.J.      • 


sell  the  real  estate,  apon  at>ta!nine  an  order  of 
the  county  court  therefor,  as  provided,  and  mnst 
apply  the  proceeds  of  such  sale,  as  far  as  may 
be  necessary,  for  the  maintenance  and  support 
of  the  ward  and  his  family,  if  there  be  any.' 
The  act  provided  for  the  retention  by  the  pro- 
bate court  of  jurisdiction  over  the  lands  of  tncse 
allottees  until  they  became  of  age  as  shown 
by  the  rolls,  and  we  believe  that  a  reasonable 
construction  is  that,  until  such  allottee  becomes 
of  age  as  shown  by  the  rolls,  the  disposition  of 
his  allotted  lands  and  the  proceeds  tnereof  are 
subject  to  the  jurisdiction  of  the  probate  court 
without  reference  to  what  extraneous  proof  may 
show  with  reference  to  his  actual  age.  and  that 
it  was  the  intention  of  Congress  that  tJiis  should 
be  so." 

The  exclusive  plenary  power  of  Congress 
to  legislate  with  respect  to  Inherited  as  well 
as  allotted  lands  of  members  and  freedmen  of 
the  If^ve  Civilized  Tribes  was  not  Impaired 
by  the  advent  of  statehood.  Section  1,  En- 
abling Act,  snpra.  And  to  our  minds  tbe  lan- 
guage used  to  the  act  of  May  27,  1908,  viz., 
"that  the  person  and  property  of  all  minor 
allottees  of  the  Five  Civilized  Tribes  shall, 
except  as  otherwise  specified  by  law,  be  sub- 
ject to  tbe  jurisdiction  of  the  probate  courts 
of  the  state  of  Oklahoma,"  to  auffldently 
comprehensive  to  embrace  all  property  at 
such  minors,  including  Inherited  lands,  rela- 
tive to  which  the  federal  governioent  had 
authority  to  make  any  law  or  regulation,  and 
plainly  indicates  the  Intention  of  Congress 
to  exercise  Its  superintending  control  over 
such  property  during  the  period  of  minority 
fixed  by  that  act,  by  employing  the  probate 
courts  of  the  state  as  federal  agencies  for 
that  purpose.  Clearly  It  was  contemplated 
that  the  property  of  platotifl,  consisting  otC 
hisf  allotted  and  inherited  lands,  during  tbe 
period  of  his  minority  as  fixed  by  congres- 
sional enactment,  should  be  held  in  trust  by 
guardian  subject  to  the  jorlsdictiwi  of  the 
county  court;  and,  when  said  lands  were 
sold  and  ooaverted  Into  money  under  the 
order  of  that  court,  there  occurred  merely 
a  change  in  the  form  of  sudi  property,  which 
was  still  charged  with  the  trust,  and  remain- 
ed subject  to  the  jurisdiction  of  the  court 
until  plaintiff  reached  bis  majority  tmder 
the  federal  act.  In  United  States  t.  Thurs- 
ton County,  143  Fed.  287,  74  U  C.  A.  425,  it 
Is  said: 

"No  change  of  form  of  trust  property  can  di- 
vest it  of  a  trust  The  substitution  of  one  kind 
of  property  for  another,  of  goods  for  promissory 
notes,  of  lands  for  bonds,  or  6f  money  for  lands, 
does  not  destroy  it.  The  substitute  takes  tbe 
nature  of  the  original,  and  stands  charged  with 
the  some  trust.  Taylor  v.  Piununer,  8  M sole  & 
SeL  662,  574;  In  re  Hallett's  Estate,  Knatch- 
baU  VI  Hallctt,  13  Ohaa.  Div.  696,  717,  719, 
783 ;  Cook  v.  Tollis,  18  Wall.  (8S  C.  S.)  833, 
841,  21  li.  Ed.  gSSTMcLaughUQ  v.  Fulton,  104 
Pa.  161,  171 ;  Third  National  Bank  v.  Still- 
water Oas  Co.,  36  Minn.  76,  78,  30  N.  W.  440; 
2  Perry  on  Trusts,  f|  886,  837:  National  Bank 
-of  Commerce  v.  Anderson,  147  FeA,  90,  77  C.  O. 
A.  369.  Intervening  rights  of  innocent  third 
parties  aze  in  no  way  invtalTed  in  this  ease." 

Upon  the  authority  of  tbe  foregoing  deci- 
sions it  mqst  be  held,  recardless  of  tbe  traud 
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In  Ita  prwmtemHtt,  Oat  the  judgment  of  tba 
snperlor  coort  of  Hoflkogee  county,  coirfeiv 
rtog  majority  rights  upon  plaintiff  concern- 
ing contracts,  was  Ineftectoal  and  yold  In  so 
tai  as  It  purported  to  empower  him  to  trans- 
act business  as  an  adult  with  reference  to 
tbe  proceeds  of  the  sale  of  his  allotted  lauds, 
or  to  personally  maintain  an  action  for  the 
recovery  thereof.  He  was  at  all  times  under 
21  years  of  age.  In  fact  and  as  shown  by 
the  enrollment  records  of  the  Commission 
to  the  Five  CSTlUzed  Tribes;  and,  with  re- 
gard to  audi  property,  under  the  provisions 
of  the  federal  statutes  (which  supplant  the 
Ktate  law  whereTer  Oongress  has  seen  proper 
to  legislate  In  the  Interest  of  allottees  of  1*6 
Five  ClrUlfEcd  Tribes,  or  comcernloc  their 
property  rights),  he  had.  net  reached  his  -Bft- 
Jority. 

It  Is  here  contebded,  and  the  trial  court 
M>  held,  that  plalatUC's  cau^e  of  actVoa  was 
barred  by  tke  statute  of  lUnltatkms.  Vh* 
prorislon  of  the  statute  rel,ied  upon  b7.the! 
defendant  Codson  Is. as' follows:,  , 

"Section  4fl&7,  R.  I<.  1919.  01*0  aetitos, 
Mber  than  for  the  recorery  of  red  propert/, 
can  only  be  brought  within  the  following  pen' 
ods.  after  Hbt  eause  of  action  shall  have  accrued, 
and  not  afterwards.    •    •    • 

"Second.  Withia  three  Jfeara:  'An  actioh  upon 
a  contra'et,  express  or  implied,  not  in  Uniting; 
an  action  vrpon  a  SablUty  created  by  Matote, 
other  than  a  forfeiture  or  penalty.    •    •    •  " 

The  statute  relied  upen  by  the  aorety  com- 
pany proTldes: 

"SectioB  6S82,  B.  Ia  UIO.  Action  •»  h«nd. 
No  aetioB  caa  be  maintained  against  the  sur*- 
ties  on  any  bond  given  by  a  guardian,  unless  it 
be  commenced  witfaia  thriae  years  from  the  dia- 
eharge  or  removal  of  the  guardian;  but  if  at 
the  time  of  sneh  discharge  the  person  entitled  to 
bring  sneh  action  is  undar  any  legal  disabihty 
to  ane,  the  action  may  be  commenced  at  any 
time  within  three  years  after  such  disabihty  M 
removed." 

In  Ben  ▼.  Fttspatrick,  supra,  it  was  held: 

'THie  statute  of  limitations  does  not  begin  to 
ran  against.  ^  action  to  set  aside  a  vcid  con- 
veyance  of  ^n  In.44>n  miner  tdlettee  to  his  o*  her 
allotted  lands,  executed  after  the  .Bassage  and 
approval  of  .^pt  .Qpng.  May  27,  1908,  c.  199,  36 
Stat  312,  .qntil  s>ich  ipinpr  has  attained  bis  or 
her  majoiity,  as  shown  oy  the  enrollment  rec- 
ords of  the  commis8i<mer  to  the  Elve  Civilised 
Tribes." 

It  follows  from  what  we  have  beretofoiie 
■aid  that  at  all.  times  before  and  when  this 
suit  was  commenced  plaintiff  was  under  the 
legal  dlsaUllty  of  minority,  and  aiet  antUed 
to  sue  to  recover  the  proceeds  of  his  allotted 
and  inherited  lands ;  and  dieref ore  the  stat- 
ute of  limitations  was  hever  set  to  ihotlQij  as 
to  him  in  that  regard,'  and  Interposes  no  bar 
to  the  maintenance  of  this  action  therefor,. 

The  trial  court  erred  In  sustaining  the  de- 
mniignt  ta  the  petitloa;  and  ltd  Judgment 
should  be  reversed,  and  the  cause  remanded. 

VER  CCRIAH.    AAofftai  in  whole.' 


SHEBHAN  ▼.  PAOIFIO  COAST  PIFB  OO. 

(No.  S346.) 

(Supreme  Court  of  Oklahoma.    May  9,  1916. 

Beheartng  Denied  July  25,  191&) 

(BvTUbiu  (y  the  Oouri.) 
ACCOBD   AND    SATisrAcnoR    «=»8(1),   10(1}— 

COUPBOUISB      AND      SlTTLKlCBRT      «=»6(2)— 
WBAT  CeNBTITUTXS. 

While,  if  a  deaiaad  is  unliquidated  or  dis- 
puted, payment  and  acceptance  in  discharge  of 
the  same  of  a  less  sum  than  that  claimed  will 
constitute  an  accord  and  satlafaction,  ^et  in 
cases  where  the  debt  is  liquidated  and  is  due 
(except  where  changed  by  statute)  the  general 
doctrine  is  applied  tiiat  payment  by  the  debtor 
and  rsqij^  bj,  the  ondijtor  of  a  part  thereof  is 
not  a  satiaiaction  of  the  whole,  unless  it  t>e  made 
on  Bome  new  consideration,  such  payment  oper- 
ating only  as  a  dfacharge  of  the  amount  paid, 
and  the  creditor  may  maiutain  an  action  for 
the  balance. 

■fEd'.  Note.— For  other  cases,  t(ee' Accord  and 
Satiafpction,  Cent  D}g.  81.60-66,  67-72;  Dec. 
Dig.  «=»8(1),  lOfl)v' Compromise  and  Settle- 
ment, Oenb  Dig.  H  S6-48;   Dee.  Dig.  «3>6(£).1 

Commissioners'  Opinion,  Division  N6.  3. 
Ertt>r  froifa  District  Ojurt,  Oklahbma  C!ouii- 
ty^  i^.n.  Taylor,  Judge. 

Action  by  the  Padfle  Coast  Pipe  Compauy, 
A  corporation,  Against  N.  S.  Sherman,  dolus 
business  as  the  N.  S.  Sherman  Machine  A 
Iron  Wprks.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

OUver  O.  Black  and  Welty  &  Orr,  all  of 
Oklahoma  City,  for  irialntlff  In  error,  Har- 
ris, Nowlln  &  Singleton,  of  Oklahoidh  Otty, 
for  defltndant  ih  error. 

BLBAKMOBB,  O.  TbiB  action  was  com- 
menced In  the  district  court  of  Oklahoma 
county  by  defendant  In  error  as  plaintiff 
against  plaintiff  in  error  as  defendant  to  re- 
cover an  alleged  balance  of  the  purchase 
price  of  certain  wood  pipe  sold  and  deliver- 
ed by  plaintiff  to  defendant.  The  parties  are 
referred  to  as  they  appeared  below.  The  de- 
fense pleaded,  U  an  accord  and  satisfaction. 
There  .was  jiidgment .  for  plaintiff,  and  de- 
fendant has  appealed. 

'Plaintiff  coBtraeted  with  aefettidanfito  de- 
liver to  him  at  agreed  prices  certain  wood 
pipe  on  bberd  the  cars  at  Ballard.  Wash.,  to 
be  used  by' defendant  Ih  the  construction  of 
waterworks  system  at  Teague,  Tex.  The  pipe 
vfds  shipped  at  divers  times,  and  was  receiv- 
ed and  used  by  defendant  in  the  installation 
of  said  waterworks  system.  An  account  of 
each  shipment  was  rendered,  and  forwarded 
by  mall  to  defendant,  and  retained  without 
objection  on  his  part  Defendant  contends 
that  there  was  an  overcharge  of  $312.24  In 
the  aggregate  amount  of  t^e  account,  and 
also  that  by  reason  of  certain  defects  in  the 
pipe  and  the  failure  pf  the  plaintiff  to  fur- 
nish a  competent  person  to  superintend  the 
laylqg  thereof  that  be  .was  damaged  In  the 
sum  of  $2,396.07.  There  was  correspondence 
between  tiie  parties,  but  qo  complaint'  was 
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made  of  anj  orerdiarge  or  defect  In  the 
pipe  <m  tbe  part  of  defendant  The  entire 
indebtedneas  being  past  dne,  plaintiff  In  an 
eStet  to  aecote  Ita  payment  presented  its 
Terifled  dalm  therefor  to  the  dty  ot  Teagne. 
Thereafter  defendant  telegraphed  plaintiff  as 
follows: 

"The  Western  TTnion  Telegraph  CompaoT; 
•"Teagne,  Tter^  May  21,  'CO. 
"Pacific  Coast  Pipe  Co.,  Ballard,  Wash.: 

"Wire  release  daim  filed  with  dtj  and  draft 
in  foil  will  come  forward  next  week  on  accept- 
ance plant  otherwise  time  of  yoor  settlement 
indefinite.    Act  qoick.  N.  8.  Sherman." 

Plaintiff  answered: 

"Hie  Western  Union  Telegraph  COmpsny, 
"May  21,  1909. 
"To  N.  8.  Sherman,  7r.,  Teagne,  Texas: 

"Will  wire  release  upon  bank  goarantee  oar 
account  paid  in  foil  next  week.  Xoor  indiffer- 
ence toward  oar  acooont  and  withholding  ex- 
pense bills  canses  oar  action. 

"Pacific  Coast  Pipe  Ca" 

Four  daya  later  tb«  plaintiff  received  the 
following  telegram: 
"The  Western  Union  Telegraph  Company, 
"Teague,  Texas,  Jone  5,  1909. 
"Pacific  Coast  Pipe  Co.,  Ballard,  Wash.: 

"We  hold  money  to  jpay  yoar  claim  by  check 
on  us  in  your  favor.    Draw  for  accoant  in  full. 
"First  National  Bank  of  Teagne." 

Whereupon  plaintiff  made  draft  through 
such  bank  for  the  amount  of  its  acconnt, 
which  draft  was  subsequently  dishonored. 
On  May  26th  following  defendant  wrote 
plaintiff  as  follows: 

"N.  S.  Sherman  Machine  ft  Iron  Works. 
"OkUhoms  City,  May  26,  1909. 

"Pacific  Coast  Pipe  Co.,  Bbllard,  Wash.— Gen- 
tlemen: The  writer  has  just  returned  from 
Teagne,  Texas,  and  we  are  handing  yon  here- 
with freight  expense-bills  covering  the  last  three 
cars  of  pipe,  same  being  for  $273.90,  $298.66, 
and  |28o.l6,  respectiveur.  The  writer  regrets 
very  much  that  you  saw  fit  and  proper  to  file 
a  bill  with  the  city.  However,  we  will  take  this 
matter  up  with  you  in  a  further  communication 
during  the  present  week. 
"Yours  very  truly, 

"N.   8.   Sherman   Machine  &  Iron  Works,  . 
"Diet  NSS-D         By  N.  S.  ShermaH,  Jr. 
"Inclosure." 

On  July  3d  defendant  telegraphed  plain- 
tiff;. 

"The  Western  Union  Telegraph  Company, 
"OUaboma  City,  Okla.,  July  3,  '09. 
"Pacific  Coast  Pipe  Co.,  Ballard,  Wn.: 

"Yours  twenty-fourth  mail  full  settlement 
Monday.  N.  S.  Sherman." 

On  July  14th  he  again  telegraphed: 
"The  Western  Union  Telegraph  Company, 
"Oklahoma  City,  Okla.,  July  14,  '09. 

"Pacific  Coast  Pipe  Company,  Ballard,  Wn.: 
"Check  mailed  have  been  out  of  town  hence 

delay.  N.  8.  Sherman." 

On  Jnly  16th  defendant  again  wrote  plain- 
tiff as  follows: 

"N.  S.  Sherman  Machine  &  Iron  Works, 
"Oklahoma  City,  Okla,,  July  15,  1909. 
"Padflc  Coast  Pipe  Company,  Ballard,  Wash. 
—Gentlemen:  We  have  at  last  got  straightened 
ont  on  the  Teague  matter  and  are  indoana  you 
herewith  our  check  in  the  sum  of  $10,2*8.66, 
in  fuU  and  oomplete  settlement  for  all  mate- 


rial foraidied  on  or  for  meeotmt  of  Itagne,  Tex- 
as, waterworks  system  ss  per  the  inclosed  state- 
ment; this  without  prejuoice,  aa  we  feel  that 
we  are  really  paying  yon  more  than  we  should 
in  view  <tf  all  me  circnmstaneesL  We  bsve  cred- 
ited yon  with  tlte  total  measnrement  of  pipe, 
as  allolred  as  bj  die  city.  This  measurement 
includes  all  speoals,  valves,  and  hydrant  con- 
nections, wfaioi  amoonts  to  far  more  than  the 
amooBt  of  pipe  that  was  left  over,  we  have 
not  credited  you  with  the  maols  and  tompions, 
aa  in  the  first  place  Mr.  Greenwood  advised  the/ 
would  be  furnished,  and  in  the  next  place  nei- 
ther were  of  any  use,  except  the  smsll  tompions. 
"Now,  as  to  oor  diarge  of  fSOfUBA,  our  pay 
roll  and  expense  acconnt  ahows  an  expenditure 
of  11,615.12,  fbr  cost  of  repairing  leaks,  maln- 
tenanoe  of  iMant  on  aeooimt  of  leaks,  earned  by 
defective  pipe^  and  defective  inatroctioiis  by 
your  representative,  to  a  certain  extent,  in  our 
opinion,  as  his  sdvicc  was:  FUl  the  pipe  up 
twice,  let  it  soak,  and  then  put  on  the  pressure. 
TliiB,  we  have  diseovered,  will  not  do,  as  pipe 
that  we  let  soak  twenty  days  before  putting 
on  pressure  gave  us  the  least  trouble;  to  be 
sure  which  rtebtfally  should  belohg  to  yon,  fui^ 
tber  we  paid  Mr.  Betaque  tlie  total  sum  of 
^96.76,  and  ei  tbia  ameant  it  is  a  serious  ques- 
tion in  the  mind  of  .the  writer  if  the  last  pay- 
ment of  ^89.76  wonld  have  been  made,  bad  he 
been  at  Teagne,  as  hia  work  waa  entirely  un- 
satisfactory to  the  engineers,  snd,  if  drawn  to 
a  fine  pomt,  it  occurs  to  us  that  you  should 
reimburse  us  on  this  account.  However,  for 
the  sake  of  a  final  settlement,  we  are  willing 
to  pass  this,  as  well  aa  for  Mr.  Betaqoe,  l>ecause 
personally  he  ia  a  fine  fellow,  hut  has  a  lot  to 
learn  about  placing  wood  pipe  in  a  complete 
waterworks  system.  We  were  compelled  to  pay 
quite  a  sum  for  storage,  wliich  we  believe  would 
have  been  unnecessary,  had  you  followed  our 
advice  as  to  the  shipments. 

"We  do  not  believe  it  is  necessary  to  go  into 
further  details  in  this  mstter,  and  we  believe 
that  yon  can  eOngratoIate  yoarself  that  we  are 
as  liberal  with  yon  as  we  are  in  making  tliis 
settlement  We  certainly  wonld  'sliake'  with 
onrselves  if  we  had  oome  oat  with  the  pipe  lay- 
ing as  well.  Please  favor  ua  with  aupUcate 
receipts  in  full. 

"Yours  very  truly, 
"N.  S.  Shermsn  Machine  &  Iron  Wks., 
'<MSSJr-D  By  N.  8.  Sherman,  Jr." 

"Pacific  Coast  Pipe  Compsny 
"Bocwht  of  N.   S.   Sherman  Machine  ft  Iron 
Works,  Teague,  Texas. 
"We  credit: 

430  ft  10-200"  at  66   $1,960.80 

15590  ft    »-200^  at  40%    6.313.95 

6000  ft    8-300*  at  48    2,400.00 

8091ft    6-200'  at  2W4    2,406.62 

0441ft    4-200'  at  22% 2,137.82 

$15,219.19 

"Less  we  debit: 

Freight  bQIs  rendered 4,132.97 

One-half  $1,616.12 807.56    4,940.53 

$10,278.60'' 
The  chet^  Inclosed  was  as  follows : 
"Na  1066  Teagne,  Texas,  Jul.  15,  1809. 

"The  Fiist  National  Bank: 
"Pay  to  Padfic  Coast  Pipe  Co.  or  order  $10,- 
278.66  ten  thousand  two  hundred  and  seventy- 
eight  and  68/100  dollars,  in  full  and  complete 
settlement  for  any  and  all  material  furnished 
for  Teague,  Texas,  waterworka  system. 

"N.  8.  Sherman  Machine  &  Irpn  Works, 
"N.  S.  Sherman,  Jr.", 

Plaintiff  retained  said  check  and  collected 
the  amount  thereof.  Shortly  after  tbe  re- 
ceipt of  same,  plaintiff  wrote  defendant  as 
JCollows: 
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"Fftdfie  GoMt  Pip*  OoniMuur, 

"BaUard  Station,  Seattie,  Waah,, 
"AOK-  S,  1909. 

"N.  S.  Sherman  Machinery  &  Iron  Co.,  Okla- 
homa City,  OUaboma — Gentlemen:  We  are  in 
receipt  of  70ar  delayed  faror  of  July  15,  incloa- 
ioe  chedi  for  $10,27&68,  and  we  hereby  terre 
notice  on  yoa  that  this  dieck  does  not  pay  as 
m  fall  for  our  account  as  i>er  notation  made'  by 
yoo  on  its  face,  and  is  not  received  by  ns  with 
that  understanding.  On  advice  of  payment  of 
the  above-mentioned  check,  w«  will  credit  pro- 
ceeds to  your  account,  and  will  bold  these 
fonds  separate  and  apart  from  our  other  funds 
■object  to  future  action  of  the  courts. 

"As  r^ards  your  claims  on  deductions,  we 
refuse  to  allow  any  of  them,  our  reason  (or 
this  beins  that  your  daim  for  defective  pipe  is 
not  foimded  on  fact;  further,  we  have  noQiing 
to  do  with  the  city  measurements  of  pipe  as  laid. 
Ton  are  diarged  on  oar  books  with  the  amount 
of  pipe  shipped  you,  »b  per  your  order,  and  wo 
expect  you  to  pay  for  it  in  full.  As  per  your 
original  order,  we  were  to  receive  monthly  90 
per  cent,  of  the  engineer's  estimate  as  allowed 
yon,  which  has  not  been  done,  and  we  are  en- 
titled to  interest  for  the  delay.  Payments  were 
to  be  made  in  Chicago  exchange  at  par,  and 
any  exchange  charged  us  on  your  cheek  will  be 
charged  to  your  account. 

"On  parment  of  the  check  we  will  send  yoa 
a  bill  of  the  amount  still  due  us,  a  copy  of  which 
we  will  send  to  our  attorney  at  Oklahoma  City, 
and  we  expect  payment  in  full  when  presented. 
If  not  peuo,  we  have  given  him  instructions  to 
proceed  at  once  and  collect  bj  law.  Trustiog 
you  will  not  force  us  to  take  this  action,  we  are, 
"TotiiB  very  truly. 


''Padflc  Coast  Pipe  Co, 


"By  Treas. 

In  Its  reply  plaintiff  pleaded: 

"Plaintiff  farther  states  that  it  has  now  in 
its  possession  the  said  sum  of  $10,278.68,  being 
the  proceeds  of  the  said  defendant's  check,  and 
that  it  now  tenders  same  into  this  court,  subject 
to  the  final  action  and  final  order  of  this  court 
as  to  its  proper  distribution  or  application, 
and  is  now  ready,  and  stands  ready  at  any  and 
■11  times,  to  make  its  tender  good,  and  to  pay 
said  fund  into  this  court,  or  to  dispose  of  same 
pursuant  to  any  order,  judgment,  or  decree 
which  said  court  may  render  in  this  action." 

The  sole  question  for  our  consideration  !■ 
whetber,  nnder  the  drcnmstances,  tlw  reten- 
tion and  nae  by  plaintiff  of  the  chedt  redtlng 
that  It  was  'in  full  and  complete  settlement 
of  any  and  all  material  famished  for  Teaguo, 
Texas.  waterwcHrks,"  oonstltuted  an  accord 
and  satisfaction.  While,  If  a  demand  is  un- 
liquidated or  dlspnted,  payment  and  accept- 
ance in  dlachart^  of  the  same  of  a  less  sum 
than  that  Claimed  will  constttnts  an  accord 
and  satisfaction,  yet  In  cases  wh^ie  the  debt 
is  Uqnldated  and  is  dae  (except  where  chang- 
ed by  statnts)  Uie  general  doctrine  is  ap- 
plied that  payment  by  the  debtor  and  receipt 
by  the  creditor  of  a  part  thereof  Is  not  a  sat- 
isfaction of  the  whole^  unless  it  be  made  on 
some  new  conslderatkn,  such  payment  opei^ 
sting  <HiIy  as  a  dlscbalxe  of  the  amount  paid, 
and  the  creditor  may  maintain  an  action 
for  the  balanosL  1  Corpus  Juris.  639,  610  and 
idted. 


In  Fire  Ins.  Aas'n  r.  Wlckham,  141  U.  S. 
664,  12  Sqp.  Ct  81,  86  L.  Ed.  660,  it  is  said: 

"The  rule  is  well  established  that,  where  the 
facts  show  clearly  a  certain  sum  to  be  due  from 
one  person  to  another,  the  release  <rf  the  entire 
sum  upon  payment  of  a  part  is  without  consid- 
eration, and  the  creditor  may  sdU  sue  and  re- 
cover toe  residue.  If  there  be  a  bona  fide  dis- 
pute as  to  the  amount  due.  such  dispute  may  be 
the  subject  of  a  compromae  and  payment  of  a 
certain  sum  as  a  satisfaction  of  the  entire  claim ; 
but  where  the  larger  sum  is  admitted  to  be  due, 
or  the  drcumatances  of  the  case  show  that 
there  was  no  good  reason  to  doubt  that  it  was 
due,  the  release  of  the  whole  upon  payment  of 
part  will  not  be  considered  as  a  compromise, 
but  win  be  treated  as  without  consideration  and 
void." 

The  UQControverted  evidence  In  the  Instant 
case  establlsbes  that  subsequent  to  the  re- 
ceipt and  use  of  the  pipe,  an4  with  full 
knowledge  of  any  defects  therein  and  of  the 
alleged  consequent  damages,  and  after  an 
accoinnt  therectf  had  been  rendered  and  re- 
ceived and  retained  for  some  time  and  the 
dalm  therefor  filed  with  the  dty  of  Teague, 
defendant,  without  objection,  spedflcally 
promised  to  pay  the  same  In  full.  There  was 
at  that  time  no  bona  fide  dispute  as  to  the 
Items  or  the  amount  of  the  account  sued  on; 
and  no  dalm  Is  even  now  asserted  of  Any 
then  existing  fact  or  circumstances  tending 
to  Impeach  the  same  subaequenUy  brought 
to  the  knowledge  of  defendant  In  Chicago 
ft  Milwaukee,  etc.,  R.  R,  Co.  r.  Clark,  178 
U.  S.  863,  20  Sup.  Ct.  924,  44  Ia  Ed.  lOfiO,  it 
Is  said: 

"The  word  liquidated*  is  used  in  different 
senses,  and  as  applicable  here  means  made  cer- 
tain as  to  what  and  how  mndi  is  due;  made 
certain  by  agreement  of  parties  or  by  opgation 
of  law." 

The  general  rule  Is  that  where  an  account 
has  been  rendered  to  a  debtor,  and  he  receiv- 
es It  without  objection  and  promises  to  pay 
it,  it  becomes  an  account  stated.  Under  the 
facts  In  the  instant  case,  the  account  sued 
on  may  properly  be  regarded  as  an  account 
stated.  We  are  of  the  opinion  that  the  evi- 
dence was  los.ufildent  to  establish  an  accord 
and  satisfaction.  By  the  retention  and  use 
of  the  check  under  the  drcumatances  of  this 
case,  the  plaintiff  was  not  estopped  to  main- 
tain its  action  for  the  balance  declared  on. 
Harby  v.  Henis,  45  Misc.  Biep.  366,  90  M.  T. 
Supp.  461;  Jennings  t.  Durfllnger,  23  Ind. 
App.  673,  66  N.  E.  979;  Amer  et  aL  ▼.  Folk 
et  al.,  28  Misc.  Rap.  608,  60  N.  T.  Supp.  6S2; 
Robinson  y.  Leatherbee,  T.  ft  L.  Co.,  120  Ga. 
901,  48  S.  B.  380 ;  Fuller  v.  Kemp,  138  N.  Y. 
231,  83  N.  B.  1084,  20  L.  B.  A.  T8& 

There  being  no  error  in  the  proceedings  on 
the  trial  prejudldal  to  the  substantial  rights 
ot  defendant,  the  Judgment  should  IM  at' 
firmed. 

PBBOUBIAII.   Adopted  in  wboUk 
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ST.  LOUIS  &  S.  P.  B.  CX).  T.  BE£L. 
(No.  860&) 

(Svpreme  Oourt  of  Oklahoma.    Juna  18,  1916. 
CoDcnnlnK  Opinion  June  29, 1916.) 

(ByUabu*  by  <&«  Co«rt.> 

1.  Raiiaoads  «=>95(2),  350(3)--Goj«STBUonoN 
or  Railsoad  CB0SSIK09— RsaroBATiON   or 

ElOHWAT— QdESTION    FOB    JUBT. 

In  a  suit  in  damages  for  personal  injnriea, 
based  upon  the  theory  that  defendant  had  fail- 
ed to  restore  a  highway  to  its  former  state  or  to 
Bucii  a  condition  that  its  usefulness  would  be 
materially  impaired,  in  violation  of  Comp.  Laws 
1909,  iS  1360,  7498,  evidence  examined  and 
held  that,  as  there  was  evidence  reasonably 
tending  to  prove  the  condition  of  the  highway 
at  the  place  of  the  accident,  prior  to  the  eon* 
■traction  of  the  crossing  at  which  the  injuiy 
occurred,  an^  that  the  same  had  not  been  restor- 
ed, the  court  did  not  err  in  submitting  the  ques- 
tion of  whetlier  it  had  been  restored  to  the  jury. 
Held,  further,  that  section  7498,  supra,  was  ap- 
plicable to  a  railway  crossing  constructed  sub- 
sequent to  its  enactment 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  ||  276,  UB4;    Dec.  Dig.  «£a9S(2)>. 
350(3).] 
2i  NKeu«KiroB  9=»98(1)  —  Impdtso   Nbcli* 

OSNCE  —  AUTOUOBUB   AcapBSS  —  "^IfXkJJ,- 
OENCE  OF  DbIVEB. 

The  Contributory  negligence  of  the  chauffeur 
eannot  be  imputed  to  one  who  is  traveling  in 
the  vehicle  with  him  by  invitation  rof  the  owii>- 
er  of  the  car.  To  render  one  liable  for  the-  neg- 
ligence of  the  chauffeur,  either  the  relation  of 
master  and  servant  or  principal  and  agent 
must  exist,  or  the  parties  must  be  engaged  in  a 
joint  enterprise,  whereby  responsibility  for  each 
other's  acts  exists. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  SS  147,  148;    DecTDig.  <g=93(lA] 

8.  NbouoxKob    «s»89(l)  —  IMFUIBO    Nbou- 

OENCE^— Joint  Entebfbise. 
Parties  cannot  be  said  to  be  engaged  in  a 
joint  enterprise,  within  the  meaning  of  the  law 
of  negligence,  unless  there  be  a  community  of 
interests  in  the  objects  or  purposes  of  the  un- 
dertaking, and  an  eftual  .  right  to  direct  and 
gov.em  toe  movements  and  conduct  of  each  oth- 
er witli  respect  thereto.  Each  must  have  some 
voice  and  right  to  be  beard  in  its  control  or 
management 

[Eld.  Mot*.— For  other .  eases,  se4  Negligence, 
Cent  Die.  »  130,  131,  135-1S7;  Dec.  Dig. 
«s=>89a).I 

4.  RAn.BOADs  «=>337(2)— iNjTrttiBS  at  Cboss- 

XNOS— AUTOKOBILB     AcOIDBNT  — •  PBOXHIATB 

Cause.  '    '  ■. 

In  a  suit  in  damages  for  personal  injuries, 
where  the  evidence  discloses  that  at  the  place  of 
tlie  injury,  defendant's  track  nms  practically 
east  and  west  and  intersects  the  public  high- 
way at  right  angtea  on  about  a  9-foot  )p«de;  that 
the  highway  is  carried  over  the  railroad  on  a 
crossing,  and  slopes  back  on  both  sides  of  the 
track  for  a  distance  of  some  20  feet :  that  about 
that  distance  south  and  parallel  to  the  track, 
and  some  three  or  four  feet  under  the  surface 
of  the  highway,  defendant  had  placed  a  culvert, 
consisting  of  pipe  about  18  inches  in  diameter 
and  about  25  feet  long,  for  the  purpose  of  con- 
veying the  water  from  the  hills  south  and  east 
of  the  railroad  into  a  creek  some  40  or  50  feet 
from  its  west  end;  and  where,  at  tbe  time  of 
the  injur^  the  water,  in  flowing  fhrouRh  the  cul- 
vert and  falling  from  the  west  end  of  the  pipe, 
had  made  a  hole  some  20  or  30  feet  in  diameter 
down  to  the  level  of  the  water  in  the  creek,  a 
distance  of  some  18  feet,  and  had  caused  the 


dirt  over  that  end  of  the  ptp4  to'BMc  and  en- 
croach apon  the  high  war.  to  anch  an  extent  that 


obscured  by  weeds  and  undergrowth,  and  where, 
on  the  day  of  the  injury,  deceased  and  two  oth- 
ers were  riding  as  guests  of  the  Owner  in  the 
back  seat  of  an  automobile,  going  south  along 
this  highway;  that  over  the  chauffeur,  in  the 
front  seat  he  had  no  control;  that  the  car 
mounted  the  crossing  between  the  ralb  of  de- 
fendant's railroad  slowly  and  a  Iltde  to  the  west 
of  the  traveled  way ;  that  after  the  front  wheels 
had  crossed  the  south  rail,  the  chauffeur,  having 
dropped  the  magneto  ke^  on  the  floor  of  the  car, 
with  his  riRbt  hand  still  grasping  the  steering 
wheeL  reached  to  pick  it  up  and  that  while  so 
doing,  he  deflected  the  car 'so  far  to  the  right  aa 
to  run  to  the  edge  of  the  hole,  where  it  slipped 
on 'the  crumbUnR  earth  and  feU  into  the  hole, 
and  in  falling  turned  ever  aAd  killed  deceased — 
held,  that  the  negligence  of  deftaddnt  in  leaving 
the  hole  in  the  highway  was  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  eases,  see  Bailroads. 
Cent  Dig.  S  1091;   Dec.  Dig.  «:=>337(2).] 

5.  NBOUOBNCB  «a961(2)— "PBOXnCATBCACSB" 
— CONOUBRERT  AOT. 

Where  the  negligence  of  defendant  and  the 
hi^  of  a  third  person  concar  to  produce  the  in- 
jury-complained of,  so  that  it  woald  not  have 
libl^peDed  in  the  absence  of  either,  the  negligence 
is  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  t  75;'  Dec.  Dig.  «=»ei(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 

6.  Rahboads  «=>861(5)— Injubies  at  Cboss- 
iNos— Action-  fob  DAHAass— iNaTBtronoNS 
ON  Oabb  Rxqttibed. 

.  That  part  of  the  charge  which  made  tt  the 
absolute  duty  of  defendant  to  keep  the  hole  in 
question  "free  from  weeds,  brash,  or  other  ob- 
struction, or  to  erect  such  barriers  as  would 
reasonably  be  calculated  to  prevent  the  driving 
or  falling  in  such  hole  by  persons  traveling  that 
highway,  was  not  error  iii'  that  it  placed  too 
high  a  degree  of  ctire  on  defendant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Out  Dig.  {  1198;   Dec.  Dlg..«=»351(J5).] 

7.  Neouobncb  ^=>13C(30)  —  Iiipxnico  Nsau- 

OENCB— CONTtoBTTTOBT  NBOUOKNOB  —  QUES- 
TION OV   I/AW. 

On  the  undisputed  faicta  in  this  case,   the 

?uestion.  of  .imputed  negligeooe  was  one  of  law 
or  the  court  and  not  h  question  of  contributory 
Aegligence  required  to  be  left  to  the  Jnry  as  a 
tinestion  of  fact  by  Const;  act.  28,  f  6. 

[Ed;  Note/— For  other  cases.  Me  Negligence, 
Cent  Dig.  {{  350:^52 ;    I?ec^ig.  <8=»130(30)I] 

Brrar  from  lUatrict  Court,  OkUUiODut  Oonn- 
ty;   Qea  W^  Glaric,  Judge. 

Action  by  Harriett  Alata  Bell  againat  ttae 
St.  Louis  &  San  FraoolMio ,  Ballroad  Com- 
pany. Judgment  for  plalndff , '  and  dof endant 
brlnga  error..  Adlnned. 

W.  F.  Evans,  of  St.  Louis,'  Mo.,  and  R.  A. 
KUenschmidt  and  3.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  Harris  & 
MowlUi,  of  OJclahoiua  City,  tor  defendant  In 
error,' 

TURNER,  J.  On  December  21, 1910,  Har- 
riett Alma  Bell,  widow  of  Fred  Bell,  de- 
ceased, for  herself  and  Ifary  Alma  Bell,  their 
only   child.  In  the  district  court  of  Okla- 
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haaa.  eooatr,  muA  (Be  St  X<onte  4k  Ssa  Fnm- 
daoo  Ballrocid  Company  In  damagts  lor  per- 
aonal  faijagrles  KSDltlng  In  the  death  of  the 
said  n«d  BelL  The  petition  as  amended, 
after  alleging  the  corporate  ezlstence  of  de- 
fendant and  that  on  October  2$,  1010.  It  was 
<9eiatlng  a  Line  of  railroad  in  this  state 
throogh  Spencer  to  OUahoma  City,  substan- 
tially states  that  on  said  day  deceased  was 
riding  as  a  guest  In  an  automobile  driven 
by  one  Da  Bose  along  the  public  highway; 
that,  after  the  car  had  croosed  defendant's 
tTa<^s  at  right  angles  going  south  on  a 
crossing  one-half  mile  west  of  Spencer,  and 
while  descending  the  south  side  of  its  road- 
bed, the  drlrer  of  the  car  ran  it  upon  the 
blink  of  a  hole  In  the  highway,  negligently 
left  open  by  defendant  In  vicJatlon  'of  the 
statute,  and  Into  which  it  fell  and  In  falling 
orertumed  and  killed  said  Bell,  to  her  dam- 
age and  that  of  her  dilld  in  a  smn  certain. 
For  answer,  defendant,  after  a  general  de- 
nial, alleged  that  the  Injury,  if  any,  was 
the  result  of  the  negligence,  not  of  defendant, 
but  of  the  driver  of  the  car  and  also  ttie  con- 
tributory negligence  of  deceased.  ■  After  re-' 
ply  filed,  in  effect  a  general  denial',  there  was 
trial  to  a  Jury  and  judgment  for  plaintiff, 
and  defendant  brings  the  case  here. 

[1]  At  the  close  of  all  the  evidence  the 
court,  in  effect,  instructed  the  Jury  (No.  8) 
that  It  was  the  duty  of  defendant  In  con- 
stmctlng  a  crossing  for  Its  railroad  over  a 
pablle  highway  to  reBt<»e  the  hif^way  to 
its  former  state,  or  to  snch  a  condition  that 
its  naefulness  would  not  be  materially  im- 
paired, and  thereafter  maintain  the  same  in 
such  condition  against  any  effects  In  any* 
manner  produced  by  the  railroad.  He  also 
told  the  Jury  that  it  was  the  further  duty 
of  defendant  to  oMistract  a  crosslnc  across 
that  portion  of  Its  tracks,  roadbed,  or  right 
of  way  orer  which  any  public  highway 
may  ran,  and  maintain  the  same,  nnol>stnict- 
ed.  In  a  good  c(»idition  for  the  uSe  of  the 
pabHe,  and  to  boild  and  maintain  in  good 
oondltiOTi  all  culverts  that  may  be  neossaary 
on  Its  tU^  of  way  at  spch  crosdngs,  and 
tliat  a  fallore  so  to  do  was  negligence.  No 
complaint  is.  made  that  such  is  not  the  law*, 
but  it  is  assigned  that  the  evidence  was  in' 
sufficient  to  support  the  diarge,  in  that  th6re 
was  no  evidence  reasonably  tending  to  prove 
the  condition  of  the  highway  at  the  place 
of  the  accident,  prior  to  the  constmctloa  of 
the  crossing,  and  hence  none  to  show  that  tt 
bad  not  been  restored  within  the  contempla- 
tion of  Comp.  I/aws  1900^  i  1360.  There  is 
no  merit  in  this  contention  for  the  reason 
that  tho  evidence,  considered  with  the  photo- 
graphs, discloses  that,  prior  to  the  construc- 
tion of  this  crossing,  the  road,  at  the  precise 
point  where  the  Injury  occurred,  instead  of 
being  a  hole  was  a  fairly  level  well-trav^ed 
pnbUc  road  apon  a  sectloa  line.  Neither  is 
there  merit  in  the  contention  that  the  charge 
was  inapplicable  for  tlM'  reason  that  the 
crossing  In  (putOaa  v^as  ali«ady  established 
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beA>K  seetloa  7408  of  Oomp.  Lam  IMO  was 
passed.  This  for  the'  reason  statsd  In  City 
of  Tonkers  v.  N.  T.  O.  ft  H.  B.  Co.,  165  N. 
T.  142,  88  N.  E.  677.  when  ttie  court,  con- 
struing a  similar  statuta  In  view  ct  a  Uk» 
contention,  said: 

"It  is  q«dte  true,  as  the  learned  counsel  for 
the  defendant  oontenda,  that  this  statute  is  pro- 
spective in  its  operation.  It  bad  no  application 
to  proceedings  m  the  court  pending  prior  to  Its 
enactment  •  •  •  It  is  quite  dear,  however, 
that  it  is  not  limited  in  its  application  to  rail- 
roads, constructed  subsequent  to  its  enactment, 
or  to  bridges  over  crossings  thereafter  construct- 
ed. It  was  manifestly  intended  to  apply  to  ob- 
jects in  existence  at  the  time  of  its  enactmtnt, 
and  consequently  to  all  bridges  constituting  the 
bigbway  at  railroad  crossings,  whether  con- 
structed after  the  law  went  into  effect  or  before. 
The  purpose  of  the  statute  was  to  insure  greater 
safety  at  such  highway  crossings,  and  that  ob- 
ject could  not  be  effected  without  applying  the 
law  to  all  such  bridges  existing  at  the  time  that 
it  went  into  effect,  without  regard  to  the  date 
of  their  construction." 

See,  also,  Buaih  y.  IX,  L.  ft  W.  R.  R.  Co., 
166  N.  Y.  210;  6»  N.  B.  8S8. 

[24I]  Continatng,  the  court,  in  the  same  in- 
struetlon,  charged:  .• .. 

"  *'  *  *  'And 'if  you  find  and  believe  from  a 
pr«DondenBB<s  of  the  eridenee  that,  the  defend- 
ant railway  company  failed  in  the  performance 
of  any  of  its  dunes  as  above  outlined,  tind  that 
by  reason  thereof  such  a  conditioa  was  created, 
caused,  er  permitted  to  exist  at  ssid  erosatng, 
and  on  said  riclit  of  way,  as  that  the  said  Fred 
Bell  lost  his  life  on  or  about  the  date  mentioned 
in  plaintiff's  petition,'  and  that  but  for  the  exist- 
ence of  said  conditions  at  said  crossing  the  said 
Fred  Bell  would  not  have  lost  his  life,  as  afore- 
said, then  the  court  instructs  you  that  negli- 
gence of  the  defendant  company,  if  such  you  find 
existed,  was  the  proximate  cause  of  the  death 
of  said  Fred  Bell,  regardless  of  any  apts  or  con- 
duct of  the  driver  of  the  automobile  in  which 
the  said  Bell  was  riding,  and  your  verdict  should 
be  for  the  plaintiff,  unless  you  find  frMna  prs- 
PflBderanoe  of  the  evidence  that  the  said  Fred 
Bell  fsiled  to  vse  ordinary  care  for  his  own  safe- 
ty, as  explained  in  these  instructions,  but  for 
which  failure  of  care,  on  the  part  of  said  Bell, 
the  aoddent  would  not  have  happened." 

'Which  means'  that,  If  defenffant  failed  to 
perform  Its  said  statutory  duty  and  in-  eon- 
seqnence  tliereof  deceased  was  injured,  tt« 
fhitnre  so  to  do  was  the  proxlntate  cause  «f 
the  injury,  Independent  of  any  act  on  the 
part  of  the  driver  of  the  car,  and  that  |>lain< 
tiff  Bheold  recover,  provided,  oC  course)  de- 
ceased was  not  guilty  of  comrlbutory  iwgli- 
gence.  This  is  the  law.  The  jury  was  not 
oonoemed  in  the  negllgenoe  of  the  driven 
Assuming  that  the  doctrine  of  imputed  neg- 
ligence is  recognized  In  this  Jurisdiction  un- 
der a  proper  state  of  facts,  the  Jury  was  not 
concerned  with  the  negligence  of  the  driver 
for  the  reason  that,  if  negligent,  his  neg- 
ligence cannot  be  Imputed  to  Bell,  as  we  ^tall 
later  see.  That  belnp  true,  the  court,  did 
right  to  lay  the  negligence  of  the  driver  out 
of  the  case  and  leave  it  to  the  Jury  to  aay 
whether  defendant  violated  Us'  statutory 
duty  as  charged,  and.  If  so,  to  declare,  as  a 
matter  of  law,  that  such  was  negligence  and 
the  proximate  cause  of  Ote  injury. 

But  it  is  contended^  assuming  tba  natflr 


Digitized  by 


Google 


838 


169  PACHFIO  befobifrb 


(OkL 


gence  of  defendant  as  charged,  snch  was  not 
the  proximate  cause  of  the  Injury  as  a  matter 
of  law  under  the  facts  In  this  case,  and  the 
court  erred  when  he  so  charged.  This 
sends  us  to  the  facts.  Essential  to  the  de- 
termination of  this  question,  they  are  few 
and  undisputed.  The  evidence  discloses  that, 
at  the  place  of  the  Injury,  defendant's  track 
runs  practically  east  and  west  and  Inter- 
sects th6  public  highway  at  right  angles  on 
abont  a  5-foot  grade ;  the  highway  being 
carried  oVer  tlie  railroad  by  a  crossing,  the 
dirt  road  sloping  back  on  both  sides  of  the 
track  for  a  distance  of  some  20  feet.  Abont 
that  distance  south  of  and  parallel  with  the 
track,  and  about  3  or  4  feet  under  the  surface 
of  the  hlgh'way,  defendant  had  placed  a 
culTert,  consisting  of  a  pipe  some  18  Inches  In 
diameter  and  25  feet  long,  In  order  to  con- 
vey the  water  from  the  hills  south  and  east 
of  the  railroad  Into  a  creek  some  40  or  60  feet 
from  Its  west  end.  At  the  time  of  the  Injnry, 
the  water,  In  flowing  through  the  culvert 
and  falling  from  the  west  end  of  the  pipe, 
bad  made  a  bole  some  20  or  30  feet  in  di- 
ameter down  to  the  level  of  the  waters  of 
the  creek,  a  distance  of  some  18  feet,  and 
had  caused  the  dirt  over  that  end  of  the 
pipe  to  sink  and  encroach  upon  the  highway 
to  such  an  extent  that,  while  the  wagon 
tracks  In  the  road  ran  straight  from  the 
crossing  up  to  It,  they  deflected  to  the  left 
around  the  hole,  which  was  obscured  by 
weeds  and  undergrowth.  The  evidence  fur- 
ther disclosed  that,  on  the  day  of  the  injury, 
deceased  with  two  others  was  riding  as  a 
guest  of  the  owner  in  the  back  seat  of  an 
automobile  going  south  along  this  highway; 
that  over  the  driver,  in  the  front  seat,  he 
had- no  control;  that  the  car  mounted  the 
crossing  between  the  rails  of  defendant's 
track  slowly  and,  selecting  the  best  part  of  the 
crossing,  a  little  to  the  west  of  the  traveled 
way;  that,  after  the  front  wheels  had  cross- 
ed the  south  rail,  the  driver,  having  dro]n;>ed 
hia  magneto  key  on  the  floor  of  the  car,  with 
his  right  band  still  grasping  the  steering 
wheel,  readied  to  pick  It  up,  and,  that,  while 
so  doing,  stUl  going  slowly,  he  deflected  the 
car  so  far  to  the  right  as  to  run  upon  the 
edge  of  the  hole  where  It  slipped  upon  the 
crumbling  earth  and  fell  Into  the  hole  and. 
In  falling,  turned  over  and  killed  deceased. 
l%e  act  of  the  driver  in  so  deflecting  his  car 
was  the  cause  of  the  fall;  but,  as  that  act 
would  not  have  resulted  in  Injury  but  for  the 
negligence  of  defendant  in  leaving  the  hole 
in  the  highway,  the  negligence  of  defendant 
was  the  proximate  cause  of  the  injury. 

In  Bales  v.  McCkmnell  et  al.,  27  Okl.  407, 
112  Pac.  978,  10  L.  B.  A.  (N.  8.)  940,  plaintiff 
was  employed  about  a  com  sheller,  operated 
by  cogs  negligently  left  unguarded,  when 
he  slipped  from  a  wagon  and  fell,  and,  upon 
alighting  on  the  ground  near  the  cogs,  to 
steady  himself,  thrust  out  bis  hand  which 
wias  caught  in  the  luiguarded  cogs.    In  de- 


termining, as  a  maitt«  oC  lawt  the  proximate 
cause  of  the  injury,  we  aald: 

"That  whidi  caused  plaintifl  to  slip  from  the 
wagon  was  the  cause. of  his  fall,  bnt  the  negli- 
gently unguarded  cogs  were  the  proximate  cause 
of  his  injury." 

In  that  case  we  cited  Postal  Tel.,  etc.,  Go. 
V.  Zopfl,  93  Tenn.  369,  24  S.  W.  633,  where, 
as  to  proximate  cause,  the  court  said: 

"A  familiar  illngtration  is  the  fall  of  a  person 
upon  an  ice-covered  pavement  into  an  open 
cellar.  In  sack  case,  tn«  ice  is  the  cause  of  the 
fall,  but  the  open  cellar  may  cause  an  Injury 
which,  but  for  It,  would  not  have  occurred. 

In  that  case,  plaintifl  sought  to  recover 
for  personal  Injuries  sustained  by  his  minor 
daughter.  The  facts  were  that  defendant 
had  negligently  left  a  telegraph  i>ole  lying 
between  the  platform  and  the  first  stepping 
stone  leading  from  his  front  gate  to  the  pike. 
His  little  daughter,  on  her  way  home  from 
school  oa  a  rainy  day,  in  stepping  over  the 
pole  to  pass  in  at  the  gate,  stuped  uiKm  the 
platform,  slipped,  lost  her  balance,  fell  upon 
the  pole,  and  was  Injured.  It  was  held  that 
the  negligence  of  the  company,  in  leaving  the 
■paie  where  It  was,  was  the  proximate  cause 
of  the  injury.  Quoting  approvingly  trota 
Anderson  v.  MlUer,  96  Tenn.  35,  33  S.  W.  615, 
31  L.  R.  A.  604,  54  Am.  St.  Rep.  U2,  .we 
said: 

"In  Postal  TeL  Co.  v.  Zopfi,  93  Tenn.  874  (24 
S.  W.  633],  the  same  distmction  is  illustrated 
where  the  fall  of  a  young  girl  was  caused  by 
the  slippery  condition  of  a  wallcway,  but  the  in- 
jury proximately  resulted  from  the  telegraph 
company  negligently  leaving  its  pole  where  she 
fell  upon  it,  and  received  an  injury  which  would 
not  have  resulted  but  for  the  presence  of  the 
pole,  even  though  she  had  fallen.  In  that  case  a 
hypothetical  case  is  put  to  further  illustrate 
the  distinction  of  a  person  falling  upon  an  Ice- 
covered  pavement  into  an  open  cellar.  In  such 
case,  the  ice  is  the  cause  of  the  fall,  but  the  open 
cellar  may  cause  an  injtiry  which,  but  for  it, 
would  not  have  occurred" 
— and  cited  other  cases  In  support  of  ou^ 
holding.  Among  others  was  Campbell  v. 
City  of  SUUwater,  32  Minn.  308,  20  N.  W. 
320,  60  Am.  St  Bep.  667,  concerning  which 
we  said: 

"  *  *  *  Tlie  material  allegations  of  the  com- 
plaint were  that  the  railroad  company,  with 
the  consent  and  permission  of  the  defendant 
city,  had  its  track  and  operated  its  railroad 
along  the  side  of,  and  in  pfaices  lengthwise  upon, 
one  of  the  streets  of  the  city;  that,  owing  to 
its  construction,  it  was  a  dangerous  place  for 
a  horse  with  a  carriage  to  go  upon ;  diat  it  was 
without  fence  or  barner  between  the  part  of  the 
street  occupied  by  the  track  and  the  part  not  so 
occupied  to  prevent  horses  running  upon  it; 
that,  as  plaintiff  in  his  buggy  was  driving  his 
horse  along  the  street  near  said  part  of  the 
track,  his  horse,  suddenly  frightened  by  a  car 
moving  along  the  track  and  notwithstanding 
plaintiff's  efforts  to  prevent  him,  ran  upon  the 
track  where  it  was  laid  on  and  along  the  street, 
overturned  the  buggy,  and  InjurM  plaintiff. 
One  of  the  grounds  of  demurrer,  which  was  sus- 
tained, was  that  the  frightening  of  the  horse 
by  the  moving  car,  and  not  the  negligence  of 
the  city  to  properlj  guard  the  street,  was  the 
proximate  cause  of  the  injury,  but  the  court  i 
neld  not  so,  and  reversed  the  trial  court" 

In  Walrod  v.  Webster  County,  110  Iowa, 
849.  81  N.  W.  6»8i  47  li.  B.  A.  480,  the  facts      I 
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were  tbat  pltlntUt'was  drlTlng  a  teem  over 
a  bridge,  and,  when  near  tbe  north  or  bridge 
end  of  tbe  approach,  the  off  horse  became 
frightened  by  a  flaah  of  Ugbtnlng.  and, 
squatting  or  setting  baok  in  the  harness, 
guided  or  pushed  the  near  horse  against  the 
railing  of  tbe  approach,  which  gaye  way  and 
precipitated  horses  and  driver  over  the  side 
ot  the  approach  and  down  to  the  ground  be- 
neath, resulting  in  the  Injuries  odB  which 
plAlntJfl  complained.  As  to  tbe  proximate 
cause,  in  the  syllabus,  it  Is  said: 

'defects  in  the  rafl<n(r  of  a  brid^  were  the 
proximate  or  efficient  cause  of  the  accident, 
when  the  railing  was  btoken  by  a,  team  of  hors- 
es, one  of  which  was  frightened  by  a  flash  of 
figktDing,  it  the  aMident  would  not  have  hap- 
pened had  the  railing  been  sufficient,  althongh, 
on  the  other  hand,  It  would  not  have  happened 
except  for  the  lightning."    . 

Which  ease,  we  think,  h)  precisely  In 
point  tor  tbe  reason  that  it  la.  In  effect, 
there  held  that,  while  it  was  tbe  lightning 
wMch  deflected  the  team  against  the  railing 
and  caused  the  fall,  as  the  deflection  would 
not  have  resulted  In  Injury  but  for  the  neg- 
ligence of  defendant  in  falling  to  maintain 
a  sufficient  railing,  the '  negligence  of  de- 
fendant in  faiUng  so  to  do  was  the  proxi- 
mate cause  of '  the  la  Jury.  The  most 'that 
can  be  said  in  favor  of  defendant  In  this 
connection  is  that  tbe  act  of  tbe  driver  in 
deflecting  Ms  car  as  Stated  concurred  willi 
the  negligence  of  defendant  to  produce  the 
death  of  Bell.  Assuming  sucb  to  be  true, 
defendant's  neg^lgenoe  was  nevertheless  the 
proximate  canse  of  the  injury ;  for,  as  stat- 
ed In  Moore  v.  Jefferson  City  ligbt,  etc., 
Ca,  163  Mo.  App.  266,  146  S.  W.  825,  auot- 
Ing  approvingly  from  Johnson  v.  Northwest- 
ern Exp.  Co.,  48  Minn.  433,  51  N.  W.  225: 

"Where  the  negligence  of  the  defendant  and 
tbe  act  of  a  third  person  concurred  to  produce 
the  injury  complained  of,  so  that  it  would  not 
have  iLsppened  ia  the  absence  of  either,  the  neg- 
ligence was  the  proximate  cause  of  the  Injury." 

We  are  therefore  of  oirtnlon  that  the  in- 
struction states  the  law. 

We  said  awhile  ago  that  the  negligence  of 
the  driver,  if  any,  could  not  be  imputed  to 
Bell.  And  this  Is  true;  for  the  reason  that 
the  undisputed  facts  disclose  that  Bell  was 
riding  In  the  car  as  a  goe^  at  the  invita- 
tion of  the  owner,  and  had  no  control  over 
tbe  driver.  When  such  are  the  facts,  29 
Cfc.  548,  lays  down  the  rule  thus: 

''While  there  are  some  decisions  to  tile  con- 
trary, the  great  weight  of  authority  Is  that  the 
Dwligtnce  of  the  driver  of  a  private  conveyance 
viU  not  be  imputed  to'a  person  riding  with  him 
but  who  has  no  authority  or  control  over  him, 
Midi  as  that  of  master  and  servant  To  create 
the  imputation  of  negligoice,  the  passenger  must 
have  aaniiaed  anch  control  and  direction  ot  the 
lehide  as  to  be  considered  practically  in  the 
oclnsive  possession  of  it.  Merely  making  sug- 
gestions  as  to  the  route  to  be  taken,  or  warn* 
log  tbe  driver  of  the  dangfr,  does  not  amount 
to  suffident  authority  or  control.  The  negli- 
gence of  the  driver  will  not  be  imputed  to  per- 
ioni  on  the  vehicle  at  the  invitation  ot  the 


In  Anthony  v.  Klefner  at  aL,  06  Eaa  194, 
160  Pac.  S24,  L.  R.  A.  IDISF,  876,  a  mother  and 
son  were  sued  in  damages  for  iiersonal  in- 
juries inflicted  by  an  automobile  driven  by 
the  son.  There  was  Judgment  against  them 
both.  Of  the  mother's  contention,  the  court 
said: 

"She  insists  that  she  was  a  mere  guest  or  pas- 
senger in  the  automobile,  and  that  the  nei^- 
gence  of  Lynn  Kiefoer,  the  owner  and  driver  Of 
the  automobUe,  is  not  imputable  to  her.  If  she 
was  only  a  guest  of  his  and  had  no  control  of 
the  automobUe  or  of  the  operator,  his  negligenoe 
cannot  be  imputed  to  her.  It  was  determined 
in  City  of  Leavenworth  v.  Hatch,  57  Kan.  57, 
45  Pac.  66,  67  Am.  St.  Rep.  309,  that  a  person 
riding  hi'  a  private  conveyance  by  invitation  <rf 
its  owner  is  not  responsible  for  his  action,  and 
that  his  negBgence  which  contributes  to  an  ac- 
cident cannot  be  imputed  to  tbe  guest.  In 
Reading  Township  v.  Telfer  67  Kan.  798,  48 
Pac.  134,  67  Am,  St  Rep.  355,  a  man  aocompa- 
nied  by  his  wife  was  driving  over  a  defective 
highway,  and  she  was  injured.  In  her  action  to 
recover  from  the  township,  it  v^s  insisted  that 
her  husband  was  guilt;  of  contributory  ne^i- 
gence,  and  that  she  was  chargeable  with  his 
neligence.  There  wss  no  personal  negligence 
on  her  part  but  it  was  claimed  that  in  a  sense 
her  husband  was  her  agent,  that  the  visit  was 
undertaken  on  her  solicitation^  and  that  there- 
fore negligence  on  his  part  which  contributed  to 
the  injury  was  imputable  to  her.  Upon  these 
claims,  the  court  said:  'The  fact.  If  it  be  such, 
tiiat  the  journey  was  undertaken  at  the  solicita- 
tion of  the  wife  possesses  no  weight  It  cannot 
be  that  one,  who  merely  secures  from  another 
the  favor  ot  transportation  In  a  private  vehicle, 
takes  upon  herself  or  himself  all  risk  of  the  driv- 
er's negligence  en  route.  To>  so  hold  would  min- 
imize ue  problem  for  consideration  into  a  mere 
question  of  fact  as  to  which  of  the  travelers 
solicited  tbe  other,  the  one  the  favor  of  Jour- 
ney, or  the  other  the  pleasure  of  company.  If 
the  one  who  asks  to  be  carried  hence  is  the  mas- 
ter, so  on  the  other  hand  the  other  who  invites 
to  a  ride  is  also  the  master.  If  the  maiden  who 
begs  of  her  escort  a  carriage  drive  is  the  mis- 
tress throughout  the  journey,  so  the  gallant  who 
invites  his  lady  Would  likewise  be  the  master 
until  her  safe  return.  It  may  be  conceded  that 
persona  of  mutual  purpose  and  equal  privileges 
of  discretion  and  control,  who  travel  in  the  same 
vehicle  in  pursuit  of  a  common  object,  nre  the 
agents  of  each  other  in  such  a  sense  that  the 
negligent  act  of  one,  in  furtherance  of  the  com- 
mon scheme,  is  imputable  to  all ;  but  such  mu- 
tuality or  equality  of  direction  and  control  does 
not  exist  in  the  case  of  a  Journey  taken  by  hus- 
band and' wife.'  67  Kan.  801,  48  Pac.  186,  «7 
Am.  St  Rep.  356. 

"It  was  there  recognized  that  there  was  a  con- 
flict in  the  authorities  upon  the  question,  but 
it  was  held  that  negligence  could  not  be  imputed 
to  a  guest  or  passenger,  and  it  was  further  stat- 
ed that:  The  doctrine  of  imputable  negligenoe, 
except  when  countepanced  by  statute,  is  a  fiction 
of  the  law  which  finds  small  favor  with  the 
courts,  and  has  l>een  very  infrequently  applied 
in  our  owp.'  67  Kan.  SOS,  48  Pac.  136.  57  Am. 
St  Rep.  355.    ••    • 

"In  the  late  case  of  Corley  v.  Railway  Co.,  90 
Kan.  70,  133  Pac.  555  [Ann.  Cas.  1916B.  764], 
a  man  was  riding  in  an  antomobile  as  th«  guest 
of  the  driver.  In  a  collision  with  a  railway 
train,  the  occupants  of  the  automobile  wece  kill- 
ed. The  wife  of  the  guest  brought  an  action  on 
the  basis  that  her  husband's  death  was  due 
to  the  negligenoe  of  the  railway  company.  It 
was  claimed  by  the  railway  company  that  the 
collision  resulted  from  the  negligence  of  the  driv- 
er of  the  automobile,  and  that  the  guest  was 
chargeable  with  his  negligence.  In  ST>eaking 
of  Uie  claim,  the  coort  said:  'Tb»  doctrine  that 


Digitized  by 


Google 


3«0 


V»  PACIFIO  SEPORTBS 


<OkL 


OM,  who  Tolun'nrnjr  becomes  a  passenger  in  a 
conveyaDoe.  tbereby  so  far  identifies  bimself 
with  the  driver  that  he  cannot  recover  £or  an 
injury  negligently  inflicted  by  a  third  person, 
if  the  driver's  negligence  was  a  contributinR 
cause,  never  gained  much  of  a  foothold  in  this 
country,  and.  is ,  now  repudiated  in  England, 
where  it  originated.  The  niatory  of  its  rise  aad 
decline  is  traced  in  a  note  in  8  L.  R.  A.  (N.  S.) 
697,  where  cases  are  gathered  illustrating  all 
phases  of  the  subjact.  Save  in  a  few  jurisdic-. 
tions,  the  negligeaoe .  of  a  driver  cannot  be  im- 
puted to  a  passeiiger  who  in  fact  bas  no  con- 
trol over  him.  Note,  9  Ann.  Cas.  408;  note, 
19  Ann.  Cas.  1226;  note.  Ann.  Cas.  1913B, 
684.  See,  also,  Denton  t.  Kailway  Co.,  90  Kan. 
51,  133  Pic.  558,  47  L.  B.  A.  (N.  S.)  820  [Ann. 
Cas.  1915B,  638].  This  rule  applies  in  the  case 
of  a  guest  who  is  riding  with  tbe  driver  for  their 
mutual  pleasure.  29  Gyc.  548-690;  note.  8 
L.  B.  A.  (N.  8 J  648;  7  A.  &  E.  Encycl.  of 
L.  447.  448.'  90  Kan.  75,'  133  Pac  558  [Ann. 
Oas.  1913B,  764.]" 

In  tbe  Gorley  Case,  supra,  the  court  also 
said:  '     , 

"Sav«  in  a  few  jurisdictions,  tbe  negligence 
-of  a  driver  cannot  be  imputed  to  a  passenger 
who  in  fact  has  no  control  over  him.  •  *  • 
This  rule  applies  in  tbe  case  of  a  guest  who  is 
riding  wHh  the  driver  for  their  mutual  pleas- 
ure." 

In  Withey  v.  Towler  Co.,  164  Iowa,  877, 
145  N.  W.  923,  in  the  syllabus,  It  Is  said: 

"To  impute  a  driver's  :negUfence  to  an  oMu- 
pant  of  his  carriage,  tbe  relation  between  them 
must  be  something  more  than  that  of  host  and 
guest,  and  the  mere  fact  that  both  have  engaged 
m  the  drive  because  of  mutual  pleasure  does  not 
materially  alter  the  situation." 

In  CaWll  T.  Cincinnati,  etc.,  Ry.  Co.,  92 
Ky.  345,  18  S.  W.  2,  In  the  seventh  para- 
graph of  tbe  beadDoU»,  it  is  said: 

"The  contributory  negligence  of  the  driver  of 
a  vehicle  cannot  be  Imputed  to  one  who  is  'trav- 
eling in  the  vehicle  with  hifia  by  bis  invitation. 
To  render  one  liable  for  the  negligence  of  the 
driver  of  a  vehicle  in  which  he  is  traveling,  ei- 
ther the  relation  of  master  and  servant  or  princi- 
pal and  agent  must  exist,  or  the  parties  must  be 
engaged  in  a  joint  enterprise  whereby  respon- 
sibility for  each  other's  acU  exists." 

More  <!ouId  not  be  said  in  support  of  a 
doctrine  so  well  settled.  And  the  court  did 
not  err  In  refusing  to  submit  to  the  jury  the 
question. of  whether  the  deceased,  at  the  time 
he  was  killed,  was  engaged  li^  a  joint  or 
conunon-  enterprise  with  the  driver  of  the 
car  as  requested  (instruction  •  No.  6).  Thfs 
for'  the  reason  that  there  t^as  no  evlcfence 
from  which  a  Joint  enterprise  might  have 
been  reasonably  inferred.  On  this  point 
there  is  no  dispute  as  to  the  facts.  The  ev- 
idence discloses  that,  on  the  day  of  tbe  in- 
jury, one. Powell  was  the  owner  of  an  au- 
tomobile; that  he  and  his  wife  lived  In  Okla- 
homa City  and  had  two  lady  friends  vlsitiiig 
them;  that  a.  yoiing  man  named  Du  Bose 
bad  been-  teaching  Powell  how  to  drive  his 
car;  that  on  that  day  Powell  and  his  wife 
and  bis  visitors  planned  an  automobile  trip 
in .  tbe  country  to  purdiase  some  chickens 
and  eggs ;.  that  about  noon  that  day  'Powell, 
finding  it  Impossible  for  him  to  go,  arranged 
with  Du  Bpse  to  drive  the  car,  which,  he  did, 
tbe  party  consisting  of  tbe  driver,  Mrs.  Pow- 
ell, and  tbe  two  lady  vlsttors;  that  tbe-paiv 


ty  started  from  PoivcU'l  residence  anfl  drove 
to  a  garage  in  the  city  for  gasoline;  that 
there  Du  Bose  suggested  to  Mrs.  Powell  to 
invite  deceased  to  be  their  guest  on  tbe 
drive,  to  which  she  agreed,  and  suggested 
that  be  be  asked  to  bring  bis  gnn  along,  as 
he  was  an  expert  rifle  abot;  that  thoenpon 
Dn  Bose  teleiAioned  the  Invitation  from  the 
garage,  which  was  accepted,  w<beveupon  tbe 
party  drove  to  bis  residence,  wbere  be  Join- 
ed them.  The  evidence  further  dlBCloses 
that,  on  the  journey,  Du'  Bose  and  Mrs. 
PowaU  occupied  the-  fn9Bt  seat  of  tbe  car, 
the  rear  seat  being  occupied  by  tbe  deceased 
and  the  two  lady  visitors;  that  the  party 
drove  east  to  Spencer,  an4.  after  spending 
a  short  time  at  the  dub  grounds;  started  to 
return  to.  the  dty,  tbe  passengers  still  be- 
ing seated  in  the  car  as  stated;  and  that.  In 
crossing  tbe  defendonf  s  line  of  Hoad  on  tbe 
way  borne,  tbe  aoddent  occutMd  as  stated. 
Assuming  that  tbe  trip  was  a  "Joy  ride,"  as 
contended,  It  was  not  a  joint  or  common  un- 
dertaking. 

In  Atwood  V.  Utah'  Light  ft  Ry.  Co.,  44 
Utah,  866,  140  Pac.  137,  tbe  court,  quoting 
approvingly  from  Cotton  v.  WllliWar  ft  S.  P. 
Ry.  Co.,  09  Minn.  866,  109  N.  W.  83S,  8  L. 
R.  A.  (N.  R.)  643,  116  Am.  St  Rep.  ^2.  9 
Ann.  Cas.  035,  said: 

"Parties  cnhoot  be'  said  to  be  engaged  in  a 
joint  enterprise,  witliin,  the  meaning  of  tbe  law 
of  negligence,  unless  there  be  a  community  of 
interests  in  the  objects  or  purposes  of  the  under- 
taking, and'  an  equal  right  to  direct  and  govern 
the  movemeata  and  cooduet  of  each  other  with 
respect  thereto.  Each  mnst  have  some  voice 
and  right  to  be  beard  in  its  control  and- manage- 
ment' 

[7]  It  follows  that,  as  the  negligence  of 
the  driver  cannot  be  Imputed  to  tbe  deceas- 
ed, the  court  did  right  to  decide  that  question 
on  the  undisputed  facts  as  a  matter  of  law, 
and  that  the  question  so  decided,  was  not  a 
question  of  ooBtribntory  negligence,  required 
to  be  left  to  tbe  jutjr  as  a  qnestlos  of  fftct 
by  CaasL  art.  23,  (  «,  as  contended  by  de- 
fendant, .-•r.' 

[6]  Did  tbe  couj;t<err  in  ;furtbec.  cbarglng 
thus:     '  .  ,  )  ,         .i 

"No.  7.. It  was  not  only  the  dvrty  of  the  rail- 
road company  to  so  construct  and  maintain  the 
said  highway  upon  its  right  of  way  and  said 
crossing  as  to  prevent  the  washing  or  creation 
of  a  deep  hole  in  said  highway,  or  in  dose  prox- 
imity to  the  traveled  portion  thereof,  but  it  was 
also  its  duty  to  keep  any  such  dangerous  place 
free  from  weeds,  brush,  or  other  obstruction,  or 
to  erect  soitabte  barriers  as  would  reasonably 
be  calculated  to  prevent  the  driving  or  falling  in- 
to said  bole  by  persons  traveling  that  highway, 
and  it  it  was  neglect  on  the  i»art  of  the  railroad 
company  of  its  duties,. as-bsrein  explained,  which 
was  the  direct  and  proximate  cause  of  said 
accident,  then  the  defendant  railroad  company 
is  responsible  for  the  consequences  thereof,  un- 
less you  shall  further  find  from  the  evidence 
that  the  said  deceased  was  guilty  of  oontributory 
negligence,  as  set  out  in  these  instructions." 

Defendant  says  he  did  because,  It  is  urged, 
that  part  of  the  charge  which  made  It  tbe 
duty  of  defendant  to  keep  tbe  hole  In  ques- 
tion "free  from  weeds,  brush,  of  <tther  ob- 
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straetloa,  or  to  eract  suitable  terriers  as 
woald  reasonably  be  calculated  to  prevent 
the  drlTlng  or  falling  into  said  bole  by  per- 
sons traveling  that  highway,"  placed  too 
high  a  degree  of  care  on  defendant,  who 
inslsta  that  the  company  was  chargeable 
nith  ordinal?  care  only  In  maintaining  the 
highway  at  that  point,  and  the  question  of 
whether  it  exercised  that  degree  of  care  only 
should  have  been  left  to  the  Jury.  But  the 
duige  is  anbstantiaUy  in  keeping  with  the 
!^t  of  the  statute.  Section  1360,  supra, 
made  It  the  duty  of  defendant  to  restore  this 
highway  at  the  point  in  question  "to  its  for- 
mer state,  or  to  such  condition  as  that  its  use- 
fulness shall  act  be  materially  imxialred," 
and  to  keep  It  that  way  "against  any  effects 
In  any  manner  produced  by"  its  railroad. 
Now,  if  the  statute  bad  Intended  to  charge 
defendant  with  the  exercise  of  ordinary  care 
only  so  to  do,  it  would  have  sajd  so.  As  It 
is,  the  statute  is  peremptory  and  reads,  "shall 
restore,"  and  "thereafter"  shall  "maintain." 
Besides,  as  this  culvert  was  in  aid  of.  If  not 
a  part  of,  its  crossing  across  its  right  of  way, 
MCtion  7498  made  It  the  duty  of  defendant  to 
'-maintain  the  same  unobstructed,  in  a  good 
condition  for  the  use  of  the  public."  "Shall" 
construct  "and  maintain  unobstructed"  Is  the 
Itngoage  of  the  statute,  and  not  that  defend- 
ant shall  exercise  ordinary  care  only  so  to 
do,  as  defendant  would  have  us  believe. 

There  being  no  contention  that  the  court 
erred  in  charging  on  contributory  negligence, 
or,  indeed,  that  deceased  was  guilty  pf  any, 
aad  no  merit  In  the  remaining  assignments 
of  error,  the  Judgment  of  the  trial  court  is 
ifflrmed.  All  the  Justices  concur,  except 
THACKER,  J.,  not  announdog. 

THACKBR,  J.  (concurring).  I  concur  in 
the  conclusion  reached  in  this  case;  but 
I  am  not  satisfied  with  the  manner  in  which 
the  question  of  imputed  negligence  Is  treat- 
ed, and  cannot  agree  that  it  "was  one  of  law 
for  the  court,  and  not  a  question  of  contribu- 
tory negligence  to  be  left  to  the  Jury  as  a 
qnesUon  of  fact"  The  essential  facts  are 
stated  in  the  opinion  of  the  court 

In  Black's  Law  Dictionary  (2d  Ed.)  810,  it 
is  add: 

"Contributory  negligence,  when  set  up  as  a 
defense  to  an  action  for  injuries  allef^ed  to  hare 
been  caused  by  the  defendant's  negligence,  means 
uy  want  of  ordinary  care  on  the  part  of  the 
penon  injured  (or  on  the  part  of  another  whose 
Dejdi^ence  is  imputable  to  nim),  which  combined 
and  concurred  with  the  defendant's  negligence 
aid  contribnted  to  the  Injury  as  a  proximate 
eanae  thereof,  and  as  an  element  without  which 
tile  injury  would  not  have  occurred.  Railroad 
Co.  V.  Young,  15S  Ind.  163,  64  N.  K-.  791 ;  Dell 
T.  Glass  Co.,  189  Pa.  548.  32  Atl.  601 ;  JBarton 
T.  Railroad  Co.,  S8  Ma  253,  14  Am.  Rep.  .418 ; 
Plant  Inv.  Co.  v.  Cook,  74  Fed.  603.  20  C.  0. 
K  625:  McLaii^Iiii  v.  Electric  Light  Co.,  100 
Ky.  m.  87  8.  W.  851,  84  L.  R.  A.  812 ;  hiley 
T.  Baflway  Co.,  27  W.  Va.  164," 

If  the  negUgmce  of  a'  thlrd^  party,  was 
meh  an  independeat  biterrening  caose  as  to 
rKxent  the  iwgligenoe  ot  a  defendant  ttom 


being  regarded  a  proximate  canae  of  plain- 
tiff's injuries,  there  would  be  no  occasion,  of 
course,  to  Impute  sneh  third  party's  negli- 
gence to  the  plaintiff  to  prevent  his  recovery, 
as  there  wonld  be  an  absence  of  actionable 
negUgeoce  on  the  part  of  the  defendant;  and 
It  Is  only  where  the  negligence  of  a  third 
party  Is  contributory  that  the  question  of  im- 
puting It  to  a  plaintiff  can  arise;  when  im- 
puted to  a  plaintiff,  such  negligence  becomes 
bis  own  contributory  negligence,  of  course. 
Imputed  negligence  is  not  a  distinct  and  in- 
dependent defense  in  any  case,  but  is  a  fea- 
ture and  part  of  the  defense  of  contributory 
negligence  as  shown  by  the  above  quotation. 
The  question  of  Imputed  negligence  is  foreign 
to  any  iasne  In  this  case,  and  ought  not  bo 
have  been  dlaoussed  unless  Involved  In  the 
defense  of  contributory  negligence,  which  Is 
relied  upon  by  the  defendant  for  relief 
against  its  actionable  negligence;  and  tlie 
treatment  of  this  question,  la  the  opinion 
of  the  court,  shows  beyond  question  that  it 
la  involved  In  and  arises  out  of  this  defense. 

The  defense  of  contributory  negligence  can- 
not arise,  of  course,  in  any  case  unless  the 
defendant  has  been  guilty  of  actionable  negli- 
gence, that  is,  negligence  which,  bat  for  such 
defense,  would  render  It  liable  for  damages 
to  the  plalBtlfl  (St.  Loais  &  8.  F.  S.  Co.  v. 
Long,  41  Okl.  177,  187  Pae.  US6,  Ann.  Gas. 
191GG,  .432);  but  when  a  defendant  pleads 
.this  defense  in  a  case  where  the  legal  effeot 
of  Its  existence  would  defeat  the  actlou,  an(l 
there  Is  eridenoe  of  actionable  negligence  (On 
the  part  of  the  defendant,  tbe  court  sfaould 
leave  the  whole  <ine8tlon  of  the  existenoe  of 
contributory  negligence,  including  the  ques- 
tion of  Imputed  contillmtoiy  negligence,  to 
the    Jtiry. 

Sectioa  6,  art  25  (Williams',  |  866)  of  the 
Constitution  of  Oklahoma,  reads: 

"The  defense  of  contributory  negligeBoe  or  of 
assumption  of  risk  shall,  in  all  cases  whatsoever, 
be  a  question  of  fact,  and  shall,  at  all  times,  be 
left  to  the  Jury." 

This  provision  of  our  OoitsUtutioa  was  evi- 
dently Intended  to  effect  some  change  in  the 
pre-existing  law,  or  in  what  would  otherwise 
be  the  law  of  this  state:  and,  as  no  such 
provision  was  necessary  to  'make  all  ques- 
tions of  fact  In  such  defenses  questions  to  be 
left  to  the  Jury,  it  seems  too  obvious  to  admit 
of  extended  discussion  that  the  Intent  was 
to  convert  Ibto  questions  of  fact  to  be  deter- 
mined by  the  Jury,  what  <*herwlse  had  been» 
or  would  be,  in  this  state  questions  of  law 
for  the  Judge.  Without  this  provision  lo  our 
Constitution,  whenever,  as  a  matter  of  law, 
the  evidence  was  conclusive  that  the  plaintiff 
had  been  guilty  of  contributory  negligence 
(whether  directly  or  by  Imputation)'  or  when- 
ever, as  a  matter  of  law,  there  was  no  evi- 
dence or  not  sufficient  evidence  of  such  negli- 
gence, or  any  essential  element  thereof,  to 
sustain  this  defense,  the  Judge,  with  author- 
ity, might  so  direct  the  Jury ;  but  not  so  un- 
der .this  provlsioa  of  our  Ocmatitution.    If 
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this  provision  of  onr  Constitution  means  leas 
than  tbis,  It  means  practically  nothing;  and, 
if  the  opinion  of  the  majority  of  my  Associ- 
ates, wblch  treats  a  question  as  to  an  ele- 
ment of  the  defense  of  contributory  negli- 
gence in  tbis  case  as  a  question  of  taw  Just 
as  if  there  was  no  such  constitutioQal  pro- 
Tision,  is  allowed  to  stand,  its  logical  effect 
will  be  to  strike  down  this  provision  of  our 
Constitution  or,  at  least,  to  leave  it  merely 
declaratory  of  what  was  theretofore  and 
would  still  be  the  law  without  it.  In  this, 
this  decision  is  in  conflict  with  all  past  de- 
cisions of  this  court  touching  this  question. 
It  must  be  clear  from  this  provision  of  the 
Constitution  tbat  the  defense  of  contributory 
negligence  has  been  stripped  of  all  those  legal 
presumptions  and  condnsions  formerly  In- 
dulged and  drawn  by  courts  and  reduced  to  a 
question  of  fact  for  the  Jury.  See  St  Louis 
&  S.  F.  B.  Co.  T.  Long,  supra. 

Imputed  n^ligence,  like  every  other  ele- 
ment of  contributory  negligence,  existed  in 
fact  before  it  bad,  and  Independent  of,  legal 
sanction ;  and  the  effect  of  this  provision  of 
oar  Constitution  upon  its  elonental  character 
is  to  leave  it  where  the  law  found  it,  that 
is,  a  question  of  fact  It  must  be  obvious 
that,  under  some  drcnmstances,  the  negli- 
gence of  one  party  may  be  imputable  to  an- 
other as  a  matter  of  ftict,  wholly  Independent 
of  any  question  of  legal  sanction  or  effect; 
and,  under  our  Constitution,  as  formerly,  a 
plaintiff  may,  in  fact,  be  guilty  of  contribu- 
tory negligence,  either  directly  or  through 
another  whose  negligence  is  in  fact  imputed 
to  him,  with  the  legal  effect  that  it  defeats 
his  right  to  recover ;  but  tbe  whole  question 
as  to  whether  he  Is  so  guilty  is  one  of  fact 
for  the  Jury. 

In  St  Louis  ft  S.  r.  R.  Co.  T.  Hart,  146 
Pac.  436,  in  dlscDsslng  this  section  of  the 
Oonstitutlon,  it  is  said: 

"It  ia  obvions,  however,  tbat  this  section  does 
not  contemplate  tbat  a  plaintiff,  seekinK  dam- 
ages for  personal  Injuries,  is  entitled  to  recover 
regardless  of  the  question  of  fault  or  negligence 
on  his  jpart  We  take  it  that,  if  the  evidence 
conclusively  shows  that  sucb  an  one  deliber- 
ately walked  in  front  of  a  moving  train  with 
suicidal  intent  and  was  killed  (Injured),  it  would 
be  the  duty  of  the  courts,  trial  or  appellate,  to 
set  aside  a  verdict  in  bis  favor  and  grant  a  new 
trial." 

The  cvlnlon  in  that  case  does  not  predicate 
tbe  statement  quoted  upon  any  power  of  tbe 
court  to  pass  upon  tbe  existence  or  sufficiency 
of  evidence  of  contributory  negligence,  but  is 
based  upon  the  view  that  such  a  state  of 
facts  negatives  the  existence  of  actionable 
negligence  on  the  part  of  the  defendant,  as 
will  clearly  appear  from  tbe  following  addi- 
tional excerpt  from  the  same: 

"If  the  plaintiff  permitted  a  train  approach- 
ing at  that  gate  to  run  him  down  and  injure 
him,  there  being  nothing  to  prevent  him  from 
getting  out  of  the  way,  tbe  court  probably  would 
be  justified  in  reversing  the  verdict  in  his  fa- 
vor and  remanding  the  cause  for  a  new  trial, 
upon  the  grounds  that  there  was  no  evidence 
reasonably  tending  to  support  the  same;    but, 


having  arrived  at  tike  oondosiolt  that  there  was 
anfflcient  evidence  of  negligence  on  the  part  of 
the  defendant  to  take  the  case  to  the  jury  on 
that  question,  it  would  seem  to  follow  that  it 
was  for  the  jury  to  say  whether  the  testimony 
of  the  plaintm  as  to  gating  his  foot  caught  be- 
tween the  plank  and  rail  was  sufficient  explana- 
tion of  why  he  did  not  retire  to  a  place  of  safety, 
after  he  discovered  that  the  train  was  backing 
toward  him,  to  absolve  him  from  the  charge  of 
contributory  n^i^enoe.  As  we  have  said  l>e- 
fore,  in  this  jurisdiction  the  question  of  contrib- 
utory negligence  is  always  for  the  Jury.  At 
most,  the  only  function  of  the  court  is  to  define 
for  the  jory  the  meaning  of  the  term  'contribu- 
tory ne^gence,'  as  used  in  section  6,  supra,  and 
instruct  tnem  that  it  is  always  a  question  of 
fact  for  their  determination.  In  no  event  ia  the 
court  authorised  to  direct  a  verdict  or  sustain  a 
demurrer  to  the  evidence,  npon  the  ground  that 
it  conclusively  appears  that  the  plaintiff  is 
guilty  of  contributory  negligence  as  a  matter 
of  law." 

The  earlier  case  of  St  Loula  &  S.  F.  R.  Co. 
y.  Long,  supra.  Is  to  the  same  effect  If,  as 
is  undoubtedly  true,  "In  no  event  is  the  court 
authorized  to  direct  a  verdict  or  sustain  a 
demurrer  to  the  evidence  upon  the  ground 
that  it  conclusively  appears  that  the  plaintiff 
is  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,"  it  must  necessarily  follow  that  In 
no  event  Is  the  court  authorized  to  direct  a 
verdict  or  sustain  a  demurrer  to  the  evi- 
dence, upon  the  ground  that  it  conclusively 
appears  that  the  plaintiff  Is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law — the 
constitutional  rule  must  be  allowed  to  work 
both  ways  and  be  equally  available  to  either 
of  the  parties.  If  trial  courts  would  confine 
their  Instructions  for  the  guidance  of  Juries 
In  such  cases  to  the  question  of  actionable 
negligence  on  the  part  of  defendants,  instead 
of  invading  the  province  of  the  Jury  In  re- 
spect to  the  question  of  oontribatory  negli- 
gence, much  danger  of  confusion  and  much 
risk  of  error  would  be  avoided;  and  If  this 
court  would  abstain  from  discussing  when 
and  wliat  evidence  does,  and  when  and  what 
does  not,  prove  or  tend  to  prove  contributory 
negligence,  and  confine  Itself  to  the  field  left 
to  it  by  tbe  constitutional  provision  under 
consideration,  a  clearer  understanding  of  tbe 
law  in  this  regard  would  result  See  Gel- 
rugh  V.  Charles  T.  Derr  Construction  Co., 
161  Pac.  876. 

It  may  be  thought  at  first  blush  tbat  this 
view  would  lead  to  the  conclusion  that 
where  the  undisputed  evidence  shows  action- 
able negligence  on  the  part  of  ti  defendant 
without  any  evidence  whatever  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  a 
trial  court  would  be  without  power  to  set 
aside  a  verdict  against  plalntUTs  right  to  re- 
cover and  grant  him  a  new  trial;  but  no 
such  result  would  ordinarily  follow.  It  may 
also  be  thought  at  first  blush  that  this  view 
would  lead  to  the  conclusion  that  where  the 
undisputed  evidence  shows  contributory  neg- 
ligence on  the  part  of  a  plaintiff,  the  court 
would  be  without  power  to  set  aside  a  ver 
diet  against  defendant  and  grant  him  a  new 
trial;  but  no  Bach  resolt  would  ordtnarllj  fel^ 
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low.  In  eiUiM  mch  case,  auch  evidence  of 
passion  or  prejudloe  would  no  doubt  cause 
the  trial  Judge  to  exerdse  tbe  utmost  care 
to  see  that.  In  respect  to  the  primary  ques- 
tion of  actionable  negligence,  tbe  verdict  la 
jasUfled:  and,  if  tbere  is  no  ground  for  set- 
ting tbe  same  aside,  as  against  tlie  evidence 
or  tlie  weight  thereof  upon  this  primary  ques- 
tion, as  where  the  pleadings  or  uncontrovert- 
ed  evidence  left  no  ((bestlon  but  that  of  con- 
tributory negligence  to  be  determined  by  the 
Joty,  such  a  manifestly  wrong  verdict  would 
ordinarily,  at  least,  be  attended  by  facts  and 
drcomstances  which  would  bring  the  case 
witliln  the  discretionary  power  of  the  court 
to  set  aside  the  verdict  and  grant  a  new  trial, 
upon  tbe  ground  of  "irregularities"  or  "mis- 
conduct" on  tbe  part  of  the  Jury  witltln  the 
meanlns  of  the  first  or  second  subdivision  of 
KcUon  4196,  Statutes  1893  (|  5033,  Bev.  L. 
1910),  specifying  causes  for  which  a  new  trial 
may  be  granted.  If,  for  instance,  the  jurors, 
upon  examination  as  to  their  qualifications, 
had  denied  that  they  had  any  bias  or  preju- 
dice, sncb  a  verdict,  unsupported  by  any  evi- 
dence or  contrary  to  all  the  evidence,  might 
tend  to  show  that  they  had  wrongftilly  quali- 
fied and  were  guilty  of  niiscondoct  in  this  rs- 
apect,  and  might  entitle  the  party  against 
whom  tbe  verdict  was  rendered  to  a  new  trial; 
and  socb  bias  or  prejudice  would  ordinarily  be 
referable  to  and  tend  to  sustain  some  propo- 
sition under  which  the  trial  court  might,  in 
the  exercise  of  its  wide  discretion,  grant  a 
new  trial  under  the  statutory  causes  there- 
for. See  Soper  v.  Medberry,  34  Kan.  128; 
Eelley  t.  Penn.  R.  Co.  (O.  C.)  33  Fed.  867; 
Baylis  T.  Travelers'  Ins.  Co.,  113  U.  S.  320, 
5  Sup.  Ct.  494,  28  L.  Ed.  969;  9  Fed.  SUt 
Ann.  349,  SSOi  This,  of  eourse,  is  upon  the 
assumption  tliat  no  other  ground  for  gran^ 
ing  a  new  trial  appeared. 

It  does  not  follow  that,  because  both  pi^r- 
tles  are  raitltled  to  a  jury  verdict  upon  the 
defense  of  contributory  negligence  and  every 
part  of  tbe  same,  that  it  is  not  within  the 
power  at  the  court  to  set  aside  sucb  a  pal- 
pably wrong  finding  of  the  jury  as  to  the 
existence  or  nonexistence  of  contributory 
negligence,  when  not  fairly  reached,  as  tbe 
mere  granting  of  a  new  trial,  and  thus 
sending  the  case  to  another  Jury,  is  not  a 
denial  to  either  party  of  his  constitution- 
al rlgbt  to  Iiave  a  jury  determine  the  exist- 
ence or  nonexistence  of  this  defense  with- 
out nndne  interference  from  any  court 
•Bevine  v.  St  Louis,  207  Mo.  470,  165  S.  W. 
1014.  M  Lb  B.  A.  [N.  8.]  800) ;  and  this  pro- 
vision of  oar  Constitution  was  not  Intended 
and  should  not  be  construed  to  deprive  the 
courts  of  general  jurisdiction  of  their  in- 
herent power  to  grant  new  trials  for  statu- 
tory causes  known  to  tbe  common  law  which 
were  Intended  to  secure  a  fair  verdict  Aa 
to  this  iwwer  in  general,  see  29  Cyc.  722;  2 
Ihompwm  on  Trials  (2d  Ed.)  i  3711,  p.  1975, 
and  notes;  voL  4,  pt  1,  Minor's  Institutes, 


83a,  837;  2  Jones'  Blackstone,  {{  610,  618,  pp. 
1998-2006;  Arkansas  Valley  Land  &  Cattle 
Co.  V.  Mann.  130  U.  S.  69,  9  Sup.  Ct  458,  32 
L.  Ed.  854;  Clark  v.  Great  Northern  B.  Co., 
87  Wash.  537,  79  Pac  1108,  2  Ann.  Cas.  760, 
and  notes  thereto;  McMahon  v.  Bhode  Is- 
land Co.,  32  B.  I.  237,  78  AtL  1012,  Ann.  Cas. 
1912D,  1229,  and  notes.  Courts,  in  order  to 
secure  fair  trials,  often  grant  new  trials  where 
there  is  nothing  to  be  determined  except 
questions  of  fact  within  the  exclusive  prov- 
ince of  the  Jury,  and  where  the  question 
must  ultimately  be  determined  by  a  jury; 
and  the  fact  that  it  has  long  been  the  rule 
that  the  judge  must  ultimately  yield  to  tbe 
jury  in  such  cases  is  shown  by  the  following 
statement  In  2  Jones'  Blackstone,  610,  p.  1998 
C887): 

"If  two  juries  agree  in  the  same  or  a  similar 
verdict,  a  third  trial  is  seldom  awarded;  for 
tbe  law  will  not  readily  suppose  that  the  verdict 
of  any  one  subsequent  jury  can  countervail  the 
oaths  of  the  two  preceding  ones." 

And  In  Derine  r.  CII7  of  St  Louis,  267 
Ma  470,  106  S.  W.  1014,  Bl  L.  B.  A.  (N.  SO 
800,  it  Is  held: 

"The  constitutional  right  to  trial  by  jury  is 
not  infringed  by  the  granting  by  the  court  of  a 
new  trial  for  the  award  of  excessive  damages 
by  the  Jury." 

This  is  true  although  the  Jury  must  ulti- 
mately determine  the  amount  of  damages. 
But  if,  in  any  case,  the  court  has  no  such 
power  to  relieve  from  a  finding  unsupported 
by  any  evidence  or  against  sufficient  undis- 
puted evidence,  such  a  case  is  exceedingly 
Improbable;  and  It  may  be  said  that,  if  the 
jury  would  be  free  to  commit  absurd  errors 
and  return  false  verdicts  not  subject  to  re- 
view, they  are  no  more  free  to  err  than  are 
the  courts  in  respect  to  the  ultimate  powers 
intrusted  to  them.  In  any  event  It  seems 
very  clear  under  this  section  of  our  Consti- 
tution that  the  entire  defense  of  contributory 
negligence  is  one  of  fact,  and  that  both  par- 
ties are  entitled  to  have  the  same  and  every 
part  thereof  determined  by  a  Jury,  without 
any  further  instruction  from  the  court  than 
is  permitted  by  the  two  cases  first  herein 
dted.  The  whole  question  of  the  existence 
or  nonexistence  of  contributory  negligence  is 
for  the  jury,  and  their  conclusion  upon  it, 
when  fairly  reached,  is  not  re-examinable — 
their  finding  is  conclusive.  See  9  Fed.  Stats. 
Ann.  340. 

It  follows  from  tbe  foregoing  views  that, 
in  my  opinion,  tbe  court  erred  in  instruct- 
ing tbe  jury  to  tbe  effect  that  the  negligence, 
if  any,  of  the  driver  of  the  automobile  in 
which  Fred  Bell,  deceased,  was  riding  at  the 
time  of  the  accident  resulting  in  his  death 
could  not  be  imputed  to  the  latter,  notwith- 
standing such  instruction  appears  to  have 
been  absolutely  true,  as  this  was  an  unwar- 
ranted invasion  by  the  court  of  the  exclusive 
province  of  the  jury  to  determine  the  truth 
of  the  same — the  instruction,  being  unau- 
thorized, was  impertinent  though  appearing 
to  us  to  be  true.    And,  although  this  instruc- 
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tlon  appears  to  ns  to  bave  been  tine,  and 
the  Jury  would  no  doubt  have  so  found  wltb- 
out  It,  the  error  In  my  opinion  probably  con- 
stitutes a  substantial  violation  of  a  consti- 
tutional right  within  the  meaning  of  section 
6005,  Rer.  L.  1010,  which  reads: 

"Ko  judgment  sball  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of  mis- 
direction of  the  Jury  *  •  *  unless,  in  the 
opinion  of  the  court  to  which  application  is 
made,  after  an  examination  of  the  entire  record. 
It  appears  that  the  error  complained  of  •  •  * 
constitutes  a  substantial  violation  of  a  constitu- 
tional   •    •    *    right." 

But,  although  I  have  more  doubts  as  to 
this,  I  am  Inclined  to  think  that  it  does  not 
follow  that  this  case  should  be  reversed  on 
account  of  this  error,  as  the  error  appears 
to  have  been  invited  by  the  defendant  when. 
In  its  sisth  requested  instruction.  It  asks  the 
court  to  Invade  the  province  of  the  Jury  in 
respect  to  the  defense  of  contributory  negli- 
gence and  Instruct  it  that,  under  the  hypo- 
thetical case  theMin  stated,  the  negligence 
of  the  driver  of  the  automobile,  in  which 
Fred  Bell,  deceased,  was  riding  at  the  time 
of  the  accident  resnlting  in  his  death,  should 
be  Imputed  to  the  latter,  and  that  plalMliTs 
right  to  recover^  should  be  denied.  That  a 
judgment  will  not  be  reversed  on  account  of 
an  error  invited  by  the  party  asking  rever- 
sal Is  well  settled  by  the  opinions  Of  this 
court.  Standard  Marine  Insurance  Co.  v. 
Trader's  Compress  Co.,  148  Paa  1019;  Wal- 
lace v.  Duke.  44  Okl.  124,  142  Pac.  308 ;  Bris- 
sey  V.  Trotter,  34  Oki:  445,  125  Pac.  1119; 
Ardmore  Oil  &  Milling  Co.  t.  Robinson,  20 
Okl.  70,  116  Pac.  191;  St  Louis  &  S.  F.  R. 
Co.  T.  Long,  supra. 

It  is  true  the  defendant  did  not  ask  the 
instruction  given,  that  asked  by  it  being  di- 
ametrically opposed  to  the  one  given,  bat  it 
did  ask  the  court  to  Instruct  upon  the  Ques^ 
tlon  of  imputed  negligence ;  and  the  error  In 
the  instruction  given  is  in  instructing  at  all 
upon  this  question. 

I  do  not  believe  that  such  an  error  'so  in- 
vited would  warrant  a  reversal  of  this  case. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  AKARD. 
(No.  5998.)  ■ 

(Supreme  Court  of  Oklahoma.    July  11,  1916.) 
(ByUabwi  'by  the  Court.) 

1.  TaiAi,  «=>  139(1)— TAKiNa  Case  rfloM  Jtjet 
— Demubbebt— Peremptory  Instructions. 
When  any  comjwtent  evidence  has  been  pre- 
sented for  the  consideration  of  the  jury  reason- 
ably tending  to  prove  the  issues,  it  is  proper  to 
overrule  a  demurrer  to  the  evidence  or  deny  a 
motion  for  peremptory  instruction ;  for  in  such 
a*  condition,  under  prop«r  Instructions  from  the 
oourt,  the  cause  should  h*  submitted  to  the  jury 
for  tucdr  determination. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  S$  3S2,  333,  338-341;  Dec.  Dig.  «=» 
139(1).) 


2.  Appeai,  and  SaftOB  «es»10I1(D— Rkvxkw— 

Qttxstioitb  ov  Fact. 
Where  the  evidence  in  a  ease  leaves  it  doubt- 
ful whether  the  particular  carrier  who  is  sued 
for  a  loss  of  goods,  or  another  firom  whom  that 
carrier  received  tite  goods,  is  liable,  the  Su- 
preme Court  will  not  distuib  the  findings  in  the 
court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8083-^88;   Dec.  Dig.  <S=» 
lOlia).} 
a  COVIOCBCB  «=aS  —  (^BBIACTE  Ot  OOODS  — 

CONRXOTZHO  OABBOB  —  BTATDTOBT  FBOVI- 

8I0N8. 

The  dct  to  regulate  commerce  provides: 
"That  any  common  carrier,  railroad,  or  trass- 
portation  company  receiving  property  for  trans- 
portation from  a  point  In  one  state  to  a  point 
in  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  tranq>ortation  com- 
pany to  which  such  property  may  be  deUvcred 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  rail- 
road, or  transportatian  company  from  the  lia- 
bility hereby  imposed."  Carmack  Amendment 
to  Hepburn  Act  (Act  June  20,  1006,  c  3591, 
I  7,  par.  11,  34  Sut.  596  [U.  S.  Comp.  St.  lOlJl, 
I  8592]).  The  act  provides  that  nothing  in  the 
above  section  shall  deprive  any  holder  of  surh 
receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law. 

[Ed.   Note. — For  other  cases,  see  Ckxnmerce, 
Cent.  Dig.  J  5;    Dec  Dig.  «=»&] 

4.  Cabkibbs   «s>177(4)— CAKBiAcn   or    OoODS 

— OONNEOTINO    CaBBIEBS. 

The  statute  provides:  "That  the  common 
carrier,  railroad,  or  transportation  company 
issuing  such  receipt  or  bill  of  lading  shall  be 
entitled  to  recover  from  the  common  carrier, 
railroad,  or  transportation  eompanv  on  whose 
line  the  loss,  damage,  or  injury  aboil  have  been 
sustained  the  amount  of  such  loss,  damage,  or 
injury  as  it  may  bo  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evidenced 
by  any  receipt,  ju&ment,  or  transcript  thero- 
oL"     JParagraph   12   (secticm  8692). 

[Kd.    Note. — For    other    cases,    see    Carriers. 
Cent.  Dig.  Sg  791-803;   Dec.  Dig.  «=»177(4).] 

6.  Cabbiers  €='2, 180(2)— Gabriaoe  of  Goous 
—Connecting  C.^bbiers— Statctoby  Pbovi- 
8ION8— Limitation  of  Liabilitt. 
On  February  29,  1008,  the  Circuit  Court  ot 
the  Western  District  of  Arkansas  (Smeltzer  v. 
St.  Louis  k  S.  F.  R.  Co.,  1S8  Fed.  649),  held 
that  the  provision  in  the  Hepburn  Act,  com- 
monly" called  the  Carmack  Amendment,  which 
makes  an  initial  carrier  liable  for  loss,  damage, 
or  injury  to  through  shinmoits,  whether  such 
losses  occur  on  or  off  the  ane  Of  the  initial 
carrier,  \b  constitutional,  and  iSiat  a  clauae  in 
a  bill  of  lading,  providing  that  an  initial  car- 
rier's liability  on  an  interstate  slupment  of 
goods  transported  over  the  lines  of  several  car- 
riers from  point  of  origin  to  destination  shall 
be  limited  to  losses  occurring  on  its  own  line, 
is  in  conflict  with  the  Carmack  Amendnaent. 
The  court  said  that  Congress  in  adopting  this 
amendment  seems  to  have  recognized  the  diffi- 
culty involved,  on  the  part  of  shippers,  -when 
goods  are  lost,  in  tracing  the  goods,  fixing  the 
UabiUty,  and  recovering  their  loss.  It  seems  to 
have  recognized  the  additional  fact,  that  the 
facilities  of  the  initial  carrier  are  much  great- 
er than  those  of  the  shipper  to  looato  the  eooda 
and  fix  the  liability  for  loss  «r  damage.  The 
court  further  declared  that  these  provisions  rest 
on  substantial  grounds  of  public  policy  which 
inspired  this  remedial  legislation  for  the  re^rnla- 
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rSd.  NoMi— For  other  cases,  see  Cariiera, 
Gent.  Dig.  gi  4,  6,  817,  818;  Deo.  Dig.  «=>2, 
1S0(2)J 

6.  Caxkisbs  «s»180(2)— Oabbiaos  or  Goods— 
CoNNKcnKs  GABaixas— liOUTATiOHS  or  Ij- 
ABiurr. 

Undo-  tbe  common  Uw,  independently  of 
■tatnte,  where  a  common  carrier  receives  prop- 
erty tor  carriage  beyond  its  own  line,  issuing 
a  throat  bill  of  lading  therefor,  specifying 
the  freight  tot  throagh  carriage,  it  makes  the 
egnnertinp  carriera  ita  ageata,  and  is  responsible 
to  tbe  shipper  for  any  loss  or  damage  to  such 

Sroperty,  either  on  its  own  or  the  connecting 
nes.  which  UabilitT  it  cannot  limit  by  con> 
tract. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  817,  818 ;,  Dec  Dig.  «S=»180(2).] 

7.  CowoBCE  «=s>8  —  Cabbiaoi  OF  Ooooa  — 
CoNsrcTiNQ  CtKBTKita— Stattttoby  'Pbovi- 

SION. 

f  The  Carmad  Amendment  to  the  Hepbam 
Act,  relating  to  the  liability  of  common  car- 
riers of  property  in  interstate  commerce  for  loea 
or  damage  to  such  property,  but  which  contains 
tbe  proviso  "that  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law,  leaves  a  shipper 
free  to  resort  to  the  laws  of  a  state  applicable 
to  his  contract. 

[Kd.  Note. — For  other  cases,  sea  Commelce, 
Ceat.  Dfg.  t  6;    Dee.  Dig.  <S=38.] 

&  TKIAI.  «=>260(1),  295(1).  296(2)— GAmBIXBa 
— AcnoK  FOB  LoflS  or  Oooos— RKqtnsirt 

iNBTBDCTIDKa. 

Although  requested  instructions  may  cor- 
rectly state  the  law,  yet,  if  the  law  applicable 
to  the  issues  invc^ved  in  the  case  is  fairly  and 
substantially  ^ven  bv  the  court  in  its  charge, 
a  judgment  will  not  oe  reversed  because  of  re- 
fusal to  give  such  requested  instructions.  It 
is  not  required  that  the  entire  law  of  the  case 
shaU  be  stated  in  a  single  instruction,  and  it  is 
therefore  not  improper  to  state  the  law,  as  a|>- 
plicable  to  particular  questions,  or  particular 
parts  of  the  case  in  separate  instructions,  and 
if  there  la  no  conflict  in  the  law  as  stated  in 
different  instructions,  and  all  the  instructions 
considered  as  a  series  present  the  law  applicable 
to  the  case  fully  and  accurately,  it  is  sufficient. 
[£d.  Not&— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651.  7084704,  708.  713,  714,  717;  Dec. 
Dig.  .fc=»2e0(l),  29e(l),  296(2)3 

9.  Appeai,  and  Ebbob  «=3l001(l)— Rivixw— 
QiTBsnoNS  OF  Fact— VKBDicT. 

Where  the  jury  is  properly  instructed  upon 
an  issue  of  fact  joined  by  the  pleadings,  and 
there  is  evidence  reasonably  tending  to  support 
their  finding  on  that  issue,  their  verdict  will 
not  be  disturbed  by  the  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  392^-8933 ;  Dec.  Dig.  ®=» 

10.  Casbisbs  «=>177(4)— Cabbiagk  of  Goods 
— CoifRKCTiKa  CABBJa:B»-LiABiUTT  or  D«- 
LivEBiKQ  Cabbies. 

The  evidence  in  the  case  shows  that  these 
shipments  were  delivered  to  the  initial  carrier 
under  a  continnoua  contract  to  deetinatiqn  in  a 
condition  that  was  plenty  good  to  ship,  and  the 
fact  that  the  initial  carrier  received  them  for 
shipment  and  did  Alp  them  tends  to  stiow  be- 
yond a  doubt  that  they  were  in  a  shipping  condi- 
tion. Under  the  rule  laid  down  by  tluk  court 
in  the  case  of  St  Louis  &  S.  F.  R.  Co.  vTjamie- 
»on,  20  Okl.  664,  95  Pac.  417,  if  the  carrier 
finally  delivering  the  goods  does'  not  deliver 
them  tai  the  eondition  in  which  they  were  re-, 


eeived  by  its  agent  the  initial  carrier,  thea.it 
must  account  for  the  injury. 

[Ed,  Note, — For  other  cases,  see  Carriers, 
Cept.  Dig,  II  791^808:    Dec  Dig.  «=>177(4).1 

11.  Oabriebs  «39l77(4),  186(1)— Oabsiagk  or 

OoODft— CONNBCTINO   CaBBIEBB— BOBDEN    OF 

Pboos^Authobity  or  Initiai.  Cakbubb. 
The  burden  rests  upon  it,  the  delivering 
carrier,  to  show  that  the  injnrv  occurred  with- 
out  its  fault  or  negligence.  To  the  extent  of 
involving  it  the  delivering  carrier,  in  the  lia- 
bility of  a  common  carrier  after  tbe  goods  shall 
have  come  to  its  custody,  the  initial  or  receiv* 
ing  carrier  of  the  goods  bad  such  aathority. 
The  burden  of  proof  in  oases  of  loss  or  injury 
rests  upon  the  carrier  to  exempt  itself  from  lia- 
bility, the  law  imposing  the  obligation  of  anch 
duty  upon  it  The  carrier,  almost  without  ex- 
ception, will  be  able  to  show  the  condition  of 
the  property  when  reaching  its  custody ;  the 
shipper  or  consignee  can  rarely,  if  ever,  do  sa 
This  is  a  salutary  rule,  lesulting  in  justice  to 
the  greatest  number  affected,  leaving  it  also  to 
the  party  to  prove  the  fact  in  whose  power  it 
expressly  lies. 

lEd.  Note.— For  other  cases,  see  Carriera, 
Gent.  Dig.  {j|  7B1-803,  838-844;  Dec  Dig.  «s» 
177(4).  186(1).J 

12.  Apfeai,  and  Ebbob  «=»1011(1)— Review 
—Questions  or  Fact. 

Both  sides  brought  forward  their  proofs  be- 
fore the  jury  toucmnf;  these  severt^l  matters 
and  things,  and  the  jury  on  the  whole  case 
found,  by  their  verdict,  that  the  cattle  were 
injured  while  in  tbe  custody  of  the  defendant, 
and  through  its  fault  or  negligence.  This  court 
will  not  disturb  the  verdict  and  will  not  when 
the  evidence  in  a  case  leaves  it  doubtful  wheth- 
er the  particular  carrier  who  is  Sued  for  a  loss 
or  an  injury  to  live  stock,  or  another  from  whom 
that  carrier  received  such  property,  is  liable, 
disturb  the  findings  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  3983-3988;  Dec.  Dig.  <S=9 

18.  Oabbibbs  «a>149V6— GABBlAoa  OV  O00O8 

— lauRAXioR  or  Liabiutt. 
Again  as  to  interstate  shipments,  the  oom- 
mon-law  UaMlity  of  the  carrier  for  the  safe  car- 
riage of  property  may  be  limited  by  spedal  eon- 
tract  with  the  shipper,  when  such  contract  be- 
ing supported  by  a  consideration,  is  reasoqible 
and  fairly  wtered  into  by  the  shipper,  and  does 
not  attempt  to  cover  losses  caused  by  tbe  negli- 
gence or  misconduct  of  the  carrier. 

[Ed.  Note.— SV>r  othet'  cases,  see  Carriera, 
Cent  Dig.  U  661-603,  660-662 ;  Dec  Dig.  «3> 
149%.) 

CommistdonarB'  Oplnltm,  Division  No,  4. 
Error  from  (bounty  Court,  Pushmataha  Coun- 
ty;   li,  P.  Davenport,  Judge.  ' 

Action  by  A.  H.  Akard  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Kleinsduuidt  and  Fred  E.  Suits,  both  of  Ok- 
lahoma City,  for  plaintiff  in  error.  Arnote 
&.  Powell,  of  Antlers,  for  defendant  in  er- 
ror. 


DAVIS,  0.  Reference  will  be  made  to  the 
parties  herein  as  they  appeared  in  tbe  coni't 
below.  The  amended  petition  of  plaintiff  is 
as  follows,  omitting  caption  and  naere  for- 
mal parts: 
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"Comes  now  the  plaintiff  and  for  cause  of  ac- 
tion against  the  defendant  states: 

"1.  That  defendant  is  a  railroad  corporation 
organised  under  the  laws  of  the  state  of  Mla- 
souri,  and  owns  and  operates  a  line  of  railroa[L 
and  which  runs  into  and  through  Antlers,  and 
Pushmataha  county. 

"2.  That  on  or  about  the  4th  day  of  April, 
1912,  at  Ft.  Worth,  Texas,  plaintiff  herein  de- 
livered to  the  St.  Louis,  San  Francisco  &  Texas 
Railway  Company,  at  Ft.  Worth,  Texas,  for 
transportation  over  the  line  of  the  St.  Louis, 
San  Francisco  &  Texas  Railway  Company  to 
Paris,  Texas,  and  over  the  St.  Louis  &  San 
Francisco  Railroad  from  Paris,  Texas,  to  Ant- 
lers, Oklahoma,  for  a  reasonable  compensation 
agreed  to  be  paid  by  the  plaintiff,  said  railroad 
CMnpantes  agreed  to  carry  from  Ft.  Worth, 
Texas,  to  Antlers,  Oklahoma,  and  there  deliver 
to  the  plaintiff  in  good  condition  and  within 
reasonable  time  after  receipt  thereof  by  them 
as  aforesaid,  SI  head  of  yearlings,  the  nroperty 
of  the  plaintiff  and  valued  at  $-— - — ,  which  the 
tdaintiff  then  and  there  delivered  -to  the  said 
railroad  defendant,  and  the  said  railroad  de- 
fendant then  and  there  received  the  same  upon 
the  agreement  and  for  the  purposes  aforesaid, 
on  a  through  billing  of  said  cattle  over  both 
roads  from  Ft.  Worth,  Texas,  to  Antlers,  Okla- 
homa. 

"3.  Plaintiff  further  alleges  that  defendant  In 
shipping  and  transporting  said  cattle  above 
mentioned  negligently  ana  carelessly  acted  in 
such  manner  with  said  cattle  that  one  was  killed 
in  the  car  before  it  arrived  in  Antlers.  Okla- 
homa, and  three  others  were  so  bruised,  hurt, 
and  wounded  by  defendant's  negligence  and 
careless  handling  of  them  that  they  died  soon 
after  their  arrival  and  unloading  at  Antlers,  to 
the  plaintiff's  damage  in  the  sum  of  $42.00. 

"4.  As  a  further  cause  of  action  against  the 
defendant,  plaintiff  states  that  on  or  about  the 
6th  day  of  April,  1912,  at  Ft  Worth,  Texas, 

Slaintiff  delivered  to  the  said  St  Lonis,  San 
'rancisco  ft  Texas  Railway  for  transportation 
over  the  line  of  the  St  Louis,  San  Francisco  & 
Texas  Railway  to  Paris,  Texas,  and  the  St. 
Louis  ft  San  Francisco  Railroad  from  Paris, 
Texas,  to  Antlers,  Oklahoma,^  for  a  reasonable 
compensation  agreed  to  be  paid  by  the  plaintiff, 
said  railroad  companies  agreed  to  carry  from 
Ft.  Worth,  Texas,  to  Anders,  Oklahoma,  and 
there  to  deliver  to  the  plaintiff  in  good  condi- 
tion and  within  reasonable  time  after  receipt 
thereof  by  them  as  aforesaid,  46  head  of  cattle, 
the  property  of  the  plaintiff,  which  the  plaintiff 
then  and  there  delivet'ed  to  the  defendant,  and 
the  defendant  then  and  there  received  the  same 
upon  the  agreement  for  the  purposes  aforesaid, 
on  a  through  billing  of  said  cattle  over  both 
roads  from  Ft.  WorUi,  Texas,  to  Antlers,  Okla- 
h<»na. 

"6.  That  upon  the  arrival  of  said  cattle  at 
Paris,  Texas,  the  defendant  negligently  and 
carelessly  and  contrary  to  its  agreement  and 
obligation  to  plaintiff,  unloaded  said  cattle  in 
its  stock  pens  at  Paris,  Texas,  and  held  them 
for  local  freight,  and  that  one  steer  was  by  the 
defendant  left  in  the  stock  pens  at  Paris,  Texas, 
and  died  there,  to  plaintiff's  damage  in  the 
sum  of  $25.00,  and  that  by  reason  of  said  neg- 
ligent and  careless  handhng,  the  other  cattle 
in  shipment  were  damaged  in  the  sum  of  $35.00. 

"6.  That  plaintiff  herein  filed  his  claim  in 
writing  with  the  station  agent  of  the  St  Louis 
&  San  Francisco  Railroad  Company  at  Antlers, 
Oklahoma,  on  the  29th  day  of  April,  1912,  a 
copy  of  which  claim  is  hereto  attached,  mark- 
ed Exhibit  A,  and  made  a  part  of  this  petition. 

"Wherefore  plaintiff  prays  Judgment  against 
the  defendant  in  the  sum  of  $102.00,  and  for  the 
costs,  and  for  general  and  special  relief." 

To  this  amended  petition  tbe  following  ex- 
hibit Is  attached: 


"Antlers,   Oklalioma,  AprO  29,   1912. 
"Agent,  Antlers,  Oklahoma: 

"Herewith  hand  you  my  claim,  $64,  for  fonr 
head  cattle  killed  in  transit  from  Ft  Worth, 
Texas.  On  April  4th  I  shipped  from  Ft  Worth, 
Texas,  to  Antlers  61  head  yeariings,  and  on  ar- 
rival at  Antlers  there  were  one  dotd  and  two 
bruised  and  skinned  up  so  bad  that  they  died 
in  few  hours  after  nnloading,  and  these  diree 

gearUngs  were  worth  $10.60  each ;  and  on  April 
th  I  shipped  from  Ex.  Worth,  Texas,  to  Ant- 
lers, Oklahoma  46  head  of  cattle,  and  on  arrival 
at  Paris,  Texas,  these  cattle  were  unloaded  and 
held  for  local  treixht,  and  one  steer  was  1^ 
in  stock  pens  at  Paris  and  died  there.  This 
steer  is  worth  $22.60.  Total  of  claim,  ^S4. 
Please  handle  this  claim  as  promptly  as  possible 
and  an  early  settlement  will  be  appreciated. 
"Yours  truly.  A,  H.  Akard." 

The  answer  of  tbe  defendant  is  as  follows: 
"Comes  now   the  defendant  herein,  and  for 
answer  to  the  petition  of  the  plaintiff:   Defend- 
ant denies  each  and  every  material  allegation 
in  said  petition."  • 

We  adopt  the  reasoning  and  the  conclu- 
sions reached  and  annouiiced  bj  Chief  Jus- 
tice WllUams  la  the  well-considered  case  of 
St  Louis  ft  S.  F.  Ry.  Oo.  v.  Jamiesoa,  20 
OkL  654,  96  Paa  417,  and  make  the  same  the 
law  of  this  Qase  on  tbe  questions  therein  de- 
cided and  herein  raised. 

It  is  true  .that  this  was  an  Interstate  sbip- 
ment,  and  plaintiff  could  have  sued  tbe  ini- 
tial carrier,  St  Jiouis,  San  Francisco  &  Tex- 
as Railway,  but  was  not  bound  to  do  so,  but 
could  bring  his  action  In  tbe  state  courts 
against  tbe  d^vering  carrier,  St  Louis  & 
Son  Francisco  Railway  Company,  as  be  did. 

[S-8]  "The  act  to  regulate  commerce  pro- 
vides: *That  any  common  carrier,  railroad. 
Or  transportation,  company  receiving  prop- 
erty for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor  and  shall 
be  liable  to  tbe  lavrf ul  bolder  thereof  for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road or  transportation  company  to  wliicb 
sucb  property  may  be  delivered  or  over 
whose  line  or  lines  sucb  property  may  pass, 
and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  sucb  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed.'  .  Tbe  act  provides  that 
nothing  in  tbe  above  section  shall  deprive 
any  bolder  of  sucb  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  wliich  be 
has  under  existing  law. 

"Tbe  statute  provides:  'That  the  common 
carrier,  railroad,  or  transportation  compa- 
ny issning  sucb  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  from  tbe  common  car- 
rier, railroad,  or  transportation  company  on 
whose  line  tbe  loss,  damage,  or  injury  shall 
have  been  sustained  tbe  amount  of  such 
loss,  damage  or  injury  as  it  may  be  requir- 
ed to  pay  to  tbe  owners  ot  sudi  property, 
as  may  be  evidenced  by  any  receipt.  Judg- 
ment, or  transcript  thereof.'  On  February 
29,  1908,  the  Circuit  Conrt  of  the  Western 
District  of  Arkansas  held  that  tbe  proTlsion 
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In  the  Hepburn  Act,  commonly  called  the 
Cumack  Amendmeati  which  makes  an  Ini- 
tial carrier  liable  for  Ices,  damage,  or  injury 
to  through  shipmenta,  whether  Bueh  losses 
occur  on  or  off  the  Une  of  the  initial  carri- 
er, is  constitutional,  and  that  a  clause  in  a 
bill  of  lading  providing  that  an  initial  car- 
rier's liability  on  an  interstate  shipment  of 
goods  transported  over  the  lines  of  several 
carriers  from  point  of  origin  to  destination, 
shaU  be  limited  to  losses  occurring  on  its 
own  line,  is  in  conflict  with  the  Cermack 
Amendment. 

"The  court  said  that  Congress  In  adopting 
this  amendment  seems  to  have  recognized  the 
difficulty  lnv<dTed,  on  the  part  of  shippers, 
when  goods  are  lost.  In  tracing  the  goods, 
fixing  the  liability,  and  recovering  their  loss. 
It  seems  to  have  recognized  the  additional 
fact  that  the  facilities  of  the  Initial  carrier 
are  mxuA  greater  than  those  of  the  shipper 
to  locate  the  goods  and  fix  the  lUfbility  for 
loss  or  damaga  The  court  fnrther  declared 
that  these  provisions  rest  on  substantial 
grounds  of  public  policy  which  Inspired  this 
remedial  legislation  for  the  regulation  of  the 
immense  volume  of  interstate  commerce. 

"Under  the  common  law,  independently  of 
statute,  where  a  common  carrier  receives 
property  for  carriage  beyond  Its  own  line,  is- 
suing a  through  bill  of  lading  therefor,  spec- 
ifying the  freight  or  through  carriage,  it 
makes  the  connecting  carriers  its  agents,  and 
is  responsible  to  the  shipper  for  any  loss  or 
damage  to  such  property,  either  on  Its  own 
or  the  connecting  lines,  which  liability  it 
cannot  limit  by  contract" 

I  Interstate  Transportation,  Barnes  (2d  Ed.) 

H  306  to  309,  inclusive. 

See  Smeltzer  v.  St  L.  &  S.  F.  R.  C!a  (a 
0.)  158  Fed.  819;  Riverside  MiUs  v.  A.  a 
L.  R.  Go.  (O.  O.)  168  Fed.  987;  AUantlc  C.  L. 
B.  Co.  T.  Riverside  MUls,  219  U.  S.  186,  31 
Sup.  Ct  164.  55  li.  Ed.  167,  31  L.  R.  A.  (N. 
S.)  7. 

[7]  rnie  H^burn  Act  (Act  June  29, 1906,  c. 
3391,  S  7,  34  Stat  695  [U.  S.  Comp.  St  Snpp. 
1907,  p.  909)),  relating  to  the  liability  of  com- 
mon carriers  of  property  in  interstate  com- 
merce for  loss  or  damage  to  such  property, 
but  which  contains  the  proviso  'that  nothing 

,  in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  under  exist- 
ing law,'  leaves  a  shipper  free  to  resort  to 
the  laws  of  a  state  applicable  to  his  con- 
tract"   Latta  V.  Chicago,  StP.,M.  &  O.  Hy. 

j  Co.,  172  Fed.  850,  97  C.  C.  A.  198;  Ft  Smith 
&  W.  R.  Co.  V.  Awbrey  &  Semple,  39  OkL 
270, 134  Pac.  1117 :  Chicago,  R.  I.  &  P.  R.  Co. 
et  al.  V.  Harrington  et  aL,  44  Oki.  41,  148 
Pac.  325. 

[I]  The  defendant  asked  the  trial  court  to 
give  the  following  instruction  to  the  Jury: 

"The  iary  are  instructed  in  this  ease  by  the 
conrt  that  this  is  a  salt  for  the  recovery  of 
damages  against  the  defendant  the  St.  TjOuU  & 
San  Francisco  Railroad  Company,  for  injuries 

I 


alleged  to  have  been  dona  to  certaia  cattle  ship- 
ments from  Ft.  Worth,  Tex.,  to  Antlers,  Okl., 
and  the  plaintiff  in  lus  amended  petition  al- 
leges the  facts  to  be  as  follows,  to  wit:  That 
on  the  dates  set  out  in  the  contracts  of  ship- 
ment he  entered  into  a  contract  with  the  St 
Loais,  San  Francisco  &  Texas  Railway  to 
transport  the  cattle  in  question  to  Paris,  Tex., 
and  there  deliver  the  same  to  the  St.  Louis  & 
San  Francisco  Railroad,  the  defendant  herein, 
and  that  the  billing  of  said  cattle  was  made  by 
the  initial  carrier,  the  St.  Louis,  San  Francisco 
&  Texas  Railway,  through  to  Antlers,  Okl. 

"You  are  therefore  instructed  by  the  court 
that  if  you  shall  find  from  the  evidence  and 
proof  in  this  case,  by  a  fair  prep<mderanee  of 
the  evidence  and  broot,  that  tae  initial  carrier 
—that  1b,  tile  St  Louis,  San  B'rancisco  &  Texas 
Railway—carried  said  cattle  safely  to  Paris, 
Tex.,  and  there  ddivered  the  same  to  the  St. 
Louu  &  San  ESraneisco  Railroad  in  good  condi- 
tion, or  in  the  same  eendition  as  when  received 
by  initial  carrier,  and  that  the  injury,  if  any, 
was  had  and  sustained  after  they  were  deliver- 
ed to  and  were  in  the  charge  and  custody  of  the 
defendant  the  St.  Louis  *  San  Francisco  Rail- 
road, between  Paris,  Tex.,  and  Antlers,  Okl., 
then  and  in  that  event  your  verdict  should  be 
for  the  plaintiff,  and  for  whatever  amount  of 
damages  you  may  believe  from  the  evidence  he 
sustained  by  reason  of  Oie  injury,  if  any,  to  the 
cattle,  not  over  $102. 

"But  on  the  other  hand,  if  you  shall  beUeve 
fri»n  the  evidence  and  proof  that  the  injai7  and 
damage  to  said  cattle,  if  any,  was  had  and  done 
while  in  the  charge  and  custody  of  the  initial 
carrier,  the  St.  Loais,  San  Francisco  &  Texas 
Railway,  between  Ft  Wortik,  Tex.,  and  Paris, 
Tex.,  and  that  the  cattle  in  question  were  de- 
livered at  Antlers,  Okl.,  by  the  connecting  car- 
rier, the  defendant  herein  the  St  Louis  ft  San 
EVanciaco  Railroad,  in  the  same  condition  as 
when  received  by  them  from  the  initial  carrier, 
the  St  Louis,  San  Francisco  &  Texas  Rail- 
way, and  that  no  injury  was  done  to  the  cattle 
while  in  the  charge  and  custody  of  the  St  Louis 
dc  San  Frandsco  Railroad,  the  defendant  here- 
in, then  and  in  that  event  you  are  instructed 
by  the  court  that  there  would  be  no  liability 
upon  the  part  of  the  connecting  carrier,  the  de- 
fendant herein,  and  that  the  plaintiff's  right  of 
action  for  whatever  injury  the  cattle  may  have 
sustained  would  be  against  the  initial  carrier, 
the  St.  Louis,  San  Francisco  &  Texas  Hallway, 
and  your  verdict  should  be  for  the  defendant. 

"In  other  words,  the  court  instructs  you 
that  where  a  shipment  of  property  is  made  over 
different  lines  of  railroad,  uiat  road  only  is 
liable  for  injury  done  to  the  property  while  in 
its  charge  and  custody." 

This  the  court  refused  to  do,  and  the  de- 
fendant duly  excepted;  the  court  giving  the 
following  charge  to  the  jury  as  shown  by 
the  record: 

"The  plaintiff  in  this  ease,  A.  H.  Akard,  has 
instituted  suit  against  the  defendant  St  Louis 
&  San  Frandsco  Railroad  Company  for  dam- 
ages and  injury  to  two  shipments  of  cattle  al- 
leged to  have  been  shippea  from  Vt.  Worth, 
Tex.,  to  Antlers,  OkL,  and  that  said  cattle  were 
delivered  to  the  St.  Louis,  San  Frnncisco  & 
Texas  Railway,  under  a  through  rate  contract 
to  i>oint  Of  destination,  which  was  Antlers, 
Okl.,  on  the  St  Louis  &  San  Francisco  Railroad 
Company. 

"Gentlemen  of  the  jury,  it  will  be  your  duty 
in  this  case  to  determine  trom  the  evidence  ad- 
duced before  you  whether  the  damages  and  in- 
jury complained  of  by  plaintiff  in  this  case  oc- 
curred on  the  defendant  company's  lines,  as  it 
would  not  be  liable  for  any  injurjr  that  occurred 
on  the  line  of  any  other  connecting  carrier  be- 
fore delivery  to  this  defendant. 

"The  court  instructs  yon  that  if  yon  believe 
from  the  evidence  in  this  case  that  the  injury 
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to  any  of  taM  cattle  oecami  «tte*,S[*llvery  of 
same  to  it  by  the  St.  Ijo\^s,  San  ^T^nciaeo  & 
Texas  Railway,  the  initial  oarrier  >&  this  eon- 
tract,  then  you  will  find  tor  the  pl^ntiS  in  micb 
8um  as  yon  may  believe  just  and  proper  from 
all  the  evidence  In  the  case,  and  if  you  fall  to 
BO  find  after  a  consideration  of  all  the  evidence 
you  will  return  a  verdict  for  the  defendant 

"If  you  believe  from  the  evidence  in  this  case 
that  the  plaintiff,  A.  H.  Akard,  delivered  tb« 
cattle  in  question  to  the  initial  carrier,  the 
St  Louis,  San  B^ancisco  &  Texas  Railroad 
Company,  and  the  delivering  carrier,  the  St 
Louis  &  San  Francisco  Railroad  Company,  ac- 
cepted the  shipment  under  the  through  rate 
under  said  bill  of  lading,  it'  thereby  ratified  the 
contract  of  the  initial  carrier,  which,  of  itself, 
would  make  the  initial  carrier  the  agent  of  the 
delivering  carrier,  and  if  the  delivering  carrier 
does  not  deliver  the  cattle  in  the  condition  in 
which  they  were  received  by  its  agent,  then  it 
must  account  for  the  injury." 

Tbls,  we  tbink,.  was  saffldent  under  the 
antbority  of  Great  Western  Coal  &  Ooke  Co. 
V.  Serbantas,  150  Pac.  1042 ;  Missouri,  O.  &  O. 
Ry.  Co^  v.  Millers,  145  Pac.  367 ;  Grant  et  aL 
V.  MUam,  20  Okl.  672,  95  Paa  424;  M.,  O. 
ft  G.  Ry.  Co.  V.  Vandlvere,  42  OkL  427,  141 
Pac.  799;  S.  L.  ft  S.  F.  R,  Co.  v.  Peery  ft 
Murray,  40  OU.  ^S,  138  Pac  144;  St  L.  ft 
8.  F.  R.  Co.  v.  Long,  41  Okl.  177,  137  Pac. 
1156. 

[2,  9]  The  -Jury  were  properly  instructed  in 
the  light  of  the  evidence  in  the  case.  The 
testimony  wasj-  conflicting  as  to  where  and 
Just  when  the  injuries  complained  of  were  re- 
ceived  by  the  cattle  In  question.  These  were 
all  questions  of  fact  to  be  submitted  to  the 
jury,  and  to  be  found  and  determined  by  them 
from  the  evidence,  under  proper  instructions 
from  the  conrt  The  jury  saw  and  heard  all 
the  witnesses,  observed  their  manner  of  tes- 
tifying and  their  demeanor  while  on  the  wit- 
ness stand,  and  were  In  a  far  better  position 
to  judge  of  the  weight  and  CMdibility  to  be 
given  to  the  testimony  of  each  than  is  this 
court,  and,  having  found  the  defendant  liable 
to  the  plaintm  for  'the  damages  sued  for  by 
their  verdict,  under  these  circumstances,  thiij 
court  will  not  Interfere  to  set  such  verdict 
aside.  "Where  the  Jury  is  properly  instruct- 
ed upon  an  issue  of  fact  Joined  by  the  plead- 
ings, and  there  is  evidence  reasonably  tend- 
ing to  support  their  finding  on  that  Issue, 
their  verdict  will  not  be  disturbed  by  the  Su-> 
preme  Court"  Bums,  Receiver,  t.  Taught, 
27  Okl.  711,  113  Pac.  906 ;  Grant  et  al.  v.  Mi- 
lam, 20  OkL  672,  95  Pac  424 ;  Great  Western 
Mtg.  Co.  v.  Davidson  Mill  &  Elevator  Ca. 
26  Okl.  626,  110  Pac.  1096;  Blnlon  v.  Lyle,  28 
Okl.  430,  114  Pac.  618;  Oklahoma  Portland 
Cement  Co; '  v.  Anderson,  28  Okl.  650,  115 
Pao,  767;  Bland  v.  Peters,  30  OkL  798,  120 
Pac.  631;  American  Nat.  Bank  y.  Halsell,  43 
Okl.  126,  140  Pac.  390;  Johnson  t.  Johnson, 
43'  Okl.  582,  143  Pac.  670. 

[10, 1 1]  The  defendant  makes  the  following 
contention  in  its  brief: 

"The  contracts  upon  which  plaintiff's  cattle 
were  transported  are  identically  the  same,  and 
contain  a  notice  in  bold-face  type  at  the  top, 
reading  as  follows: 


-•Notic* 
"  This  Company  has  Two  Rates  on  live  Stock. 

"  The  rate  charged  for  shipment  of  live  stock 
under  the  following  contract  is  lower  than  the 
rate  charged  if  the  shipment  is  not  made  under 
the  following  contract  but  at  carrier's  risk. 
The  rates  of  freight  are  based  upon  the  nature 
and  extent  of  Ualnlity  assumed  by  the  carrier. 
The  shipper  has  the  right  of  election  wbethpr 
to  ship  Jive  stock  under  this  contract  at  the 
lower  rate,  or  not  under  this  contract,  bat  at 
the  carrier^s  risk,  at  a  higher  rate.' 

"Section  4  of  the  contract  is  as  follows:  The 
company  shall  not  be  responsible  for  any  death, 
loss  or  injnry  sustained  by  the  live  stock  from 
any  defect  in  the  cars,  overloading  of  cars,  es- 
cape of  live  stock,  or  because  the  live  stock  are 
wild,  unruly  or  weak,  or  maim  each  other  or 
themsdves,  or  from  fright,  crowding,  heat  «r 
suffocation.' 

"Section  17  of  said  contract  is  as  follows: 
The  shipper  acknowledges  that  be  has  had  the 
option  of  shipping  the  live  stock  at  carrier's  ri^ 
at  a  higher  rate,  or  under  this  contract  at  a 
lower  rate,  and  that  he  has  elected  to  auke  this 
contract  ^d  accept  the  lower  rate.' 

"Since  the  passage  of  the  Hepburn  Act  by 
Congress  on  June  29,  1906  (34  Stat  684,  c 
3591,  U.  S.  Comp.  St.  Supp.  1911,  p.  l^j. 
the  state  under  ite  police  power  has  ceased  to 
have  authority  to  pass  acts  relative  to  con- 
tracts made  by  carriers  relating  to  interstate 
commerce,  and  the  common-law  liability  of  the 
carrier  for  the  safe  carriage  of  property  may  be 
limited  by  a  special  contract  made  with  the 
shipper.  Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491,  83  Sup.  Ct  148,  57  L.  Ed.  314,  44 
L.  R.  A.  (N.  S.)  267;  Missouri,  K.  ft  T.  R. 
Co.  V.  Harriman,  227  U.  8.  657.  33  Sup,  Ot. 
S97,  57  L.  Ed.  690;  Kansas  City  S.  R.  Co.  v. 
Cari,  227  U.  S.  689,  33  Sup.  Ct.  391,  57  L..  Ed. 
683;  Atdiison,  T.  ft  S.  F.  R.  Co.  v.  Robin- 
son, 238  U.  8.  173,  34  Sup.  Ct  656,  58  U 
Ed.  901;  Boston  &  Maine  B.  Co.  v.  Hooker, 
223  TT.  S.  97,  34  Sup.  Ct  626,  58  L.  Ed.  8«S, 
L.  R.  A.  1916B.  460,  Ann.  Cas.  1916D,  593: 
St  Louis  ft  S.  F.  R.  Co.  v.  Bilby,  35  Okl.  589, 
130  Pac.  1089;  St  Louis  ft  S.  F.  R.  C!o.  v. 
Zicknfoose,  39  Okl.  302,  135  Pac.  406;  Mis- 
souri, O.  ft  O.  R.  Co.  V.  French  CNo.  5.S51,  not 
yet  officially  reported)  152  Pac.  591 ;  St  Louis 
ft  S.  F.  R.  Co.  V.  Wood  ft  McAIeater  (Na  6700, 
not  yet  officially  reported)  162  Pac.  848. 

"The  gist  of  plaintiff's  cause  of  action  is 
found  in  the  third  paragraph  of  the  bill  of  nnr- 
ticulars,  reading  as  follows :  'That  said  defend- 
ant, in  shipping  and  transporting  said  cattle 
above  mentioned,  negligently  and  carelessly  act- 
ed in  such  manner  with  said  cattle  that  one 
was  killed  in  the  car  before  it  arrived  at  Ant- 
lers, Oklahoma,  and  three  others  were  so  bruis- 
ed, hurt,  and  wounded  by  defendant's  negligent 
and  careless  handling  of  them  that  they  died 
soon  after  their  arrival  and  unloading  at  Ant- 
lers.' And  in  the  fifth  paragraph  thereof,  read- 
ing as  follows:  'That  upon  the  arrival  of  the 
said  cattle  at  Paris,  Texas,  the  defendant  neg- 
ligently and  carelessly  and  contrary  to  its 
agreement  and  obligation  to  plaintiff,  unloaded 
said  cattle  in  its  stock  pens  at'  Paris,  Texas, 
and  held  them  for  local  freight,  and  that  one 
steer  was  by  the  defendant  left  in  the  said  stock 
pens  at  Paris,  Texas,  and  died  there,  to  plain- 
tiff's damage  in  the  sum  of  $26.00,  and  that  by 
reason  of  said  negligent  and  careless,  handling 
the  other  cattle  in  shipments  were  damaged  in 
the  sum  of  $25.' 

"There  is  an  entire  lack  of  evidence  as  to  any 
negligence  on  the  part  of  the  defendant,  or  on 
the  part  of  the  St  Loais^  San  Freaciaeo  &  Tex- 
as Railway  Company,  or  the  Paris  &  Great  Nor- 
thern Railroad  Company.  The  plaintiff  did  not 
introduce  one  line  of  testimony  tending  to  show 
any  rough  handling  of  either  oC  said  shipments. 
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md  imdc^  Oe  aUecaiaM*  apoa  vhtdt  uiA  m< 
tioo  is  predicated  uet*  ia  no  proof  upon  which 
the  Terdict  of  the  jni^  and  the  Judsment  of  the 
eoart  can  stand." 

The  evident  In  the  case  shows  that  these 
ifalpments  were  delivered  to  the  Initial  car- 
rier nnder  a  contlnuoos  contract  to  destina- 
tion in  a  condition  tliat  was  plepty  good  to 
aUp,  aod  the  fact  that  tlie  initial  curler  re- 
ceived them  for  ^pmeot  and  did  ship  them 
tends  to  show  beyond  a  donbt  that  they  were 
in  a  shipping  condition.  Under  the  rule  laid 
down  by  this  court  in  the  case  of  St  Louis 
&  S.  F.  B.  Co.  T.  Jamieson,  supra,  if  the  car- 
rier finally  delivering  the  goods  does  not  de- 
liver them  In  the  condition  in  which  they 
were  received  by  its  agent,  the  Initial  car- 
rier, then  it  must  account  for  the  injury. 
The  burden  rests  upon  it,  the  delivering  car- 
rier, to  show  that  the  injury  occurred  with- 
out its  fault  or  negligence.  To  the  extent 
of  involving  it,  the  delivering  carrier,  in  the 
liability  of  a  common  carrier  after  the  goods 
shall  have  come  to  its'  custody,  the  initial  or 
leceivlng  carrier  of  Ujte  goods,  had  such  au- 
thority. The  burden  of  proof  in  cases  of  loss 
or  injury  rests  upon  the  carrier  to  exempt 
itself  from  liability,  the  law  Impb^g  the 
obligation  of  such  duty  uiiod  it.  The  carrier, 
almost  without  exception,  .will  be  able  to 
Ehow  the  condition  of  the  property  when, 
reaching  its  custpdy;  the  shipper  or  con- 
signee can  rarely,  if  ever,  do  sa  This  is  a 
salutary  rule,  resulting  In  Justice  to  the 
greatest  number  affected,  leaving  It  also  to 
the  party  to  prove  the  fact  in  whose  power  it 
expressly  lies.       „ 

[12]  Both  ddes  brought  forward  their 
proofs  before  the  Jury  touching  these  several 
matters  and  things,  and  t^e  'Jury  on  the 
whole  case  found,  by  their  veridict,  timt  the 
cattle  were  injured  while  in  the  custody  of 
the  defendant,  and  through  its  fault  or  neg- 
ligence. This  court  will  not  disturb  the  ver- 
dict, and  will  not,  when  the  evidence  in  a 
case  leaves  it  doubtful  whether  the  particu- 
lar carrier  who  is  sued  for  a  loss  of  and  in- 
jury to  live  stodc,  or  another,  from  whom 
tliat  carrier  received  such  property,  is  liable, 
disturb  the  flndinga  in  the  court  below. 

[11]  Again,  as  to  interstate  shipments,  the 
oommou'law  liability  of  the  carrier  for  the 
safe  carriage  of  property  may  be  limited  by 
qiecial  contract  with  the  shipper,  when  such 
contract,  beln^  supported  by  a  consideration, 
is  reasmiable'and  fairly  entered  Into  by  fhe 
shipper,  and  doe*  twt  attempt  to  cover  losaet 
coined  by  the  neoUoencei  or  migeonduct  of 
the  carried.  Adams  Exjiress  Co.  v.  (ptonidger, 
226  U.  S.  491,  33  Sup.  Ct  14^',  BT  L.  Ed.  314, 
44  U  B.  A.  (N.  S.)  2S7;  St.  Louis  &  ,S>  F.  B. 
Ga  T.  Cox  ct  A,  40  OkL  208,  138  Pae.  144: 

We  find  no  reversible  error  in,  the  Action 
of  the  trial  court  complained  of  by  the  de- 
fendant in  permitting  the  plaintiff's  witness. 
Helms,  to  give  certain  tedtHaoay  to  the  jury 


OTCK  the  objection  and  exception  of  the  de- 
fendant. 

l%]  For  these  reasons  we  do  not  think  the 
trtal  court  erred  in  overruling  defendant's 
deoMwrer  to  plaintiff's  evidenee,  in  overrsl- 
lac- defendant's  reauest  for  a. peremptory  in- 
stnctlon  at  the  clooe  of  the  plalntifTs  case 
and  «t  the  (dose  of  all  the  evidence  in  the 
case,  in  rcfoaing  to  give  to  the.jai7  the  in- 
stmction  asked  for  by  the  defendant,  in  giv- 
ing the  instructions  that  were  given  to  the 
Jury  in  the  case,  and  In  overruling  the  de- 
fendant'! moiUon  for  a  new  trial,  and  the 
Judgment  of  the  trial  court  is  therefore  af- 
Armed. 

PBB  OUBIAM.    Adopted  in  wbota. 


WATBBS-PIBBOE]  OHi  OO.  et  sL  t.  PB0> 

aBOSSIVB  GIN  CO.    (Ko.  «294.) 

(Supreme  Oomrt  of  Oklahoma.    June  27,  1610.) 

(avKebut  Vt  the  Court.) 
1.  Sawcs  «s924,  418(1)— Cohstbucwon—Oi'- 

.  TIONS. 

The  W,  P.  O.  Co.,  whose  duqc^ssor  was  the 
Pierce  Oil  (jorporation,  entered  into  a  written 
contract  with  ttie  P.  G.  Co.,'  whereby  the,  W. 
P.  O.  Co.  sold  and  agreed  to  deliver  to  the 
P.  G.  Co.  200  barrels  of  gasoline  dtiring  a  speci- 
fied period,  and  provided  in  said  cuntract  that 
the  P.  G.  Co.  shoidd.'liave  the  motional  right  to 
order  and  receive  and  the  W.  P.  0.  Co.  should 
thereupon  deliver  under  said  contract  such  ad- 
ditional quantity  of  gasoline  as  it  might  desire, 
not  to  exceed  400  barrels  during  the  life  of  the 
contract  The  W.  P.  O.  Co.  delivered  230 
barrels  of  gasoline  and  refused,  upon  order 
therefor  by  the  P.  Q.  Co.,  to  furnish  to  defend- 
ant laO  barrels  more  of  gasoline.  Held,  that 
Uie  part  of  the  contract  providing  for  furnish- 
ing the  additional  2O0  barrels  of  gasolme  was 
not  a  unilateral  contract,  but  was  an  option 
based  upon  a  consiideration — the  purcha.se  of 
the  2QQ  barrels  of  gasoline  which  were  deliver- 
ed. Further  held,  that  upon  failure  of  the  suc- 
cessor of  the  W.  P.  O.  Co.  to  fill  the  order  of 
the  P.  G.  Co.  for  the  additional  150  barrels  of 
gasoline,  the  Pierce  OU  Corporation,  as  suc- 
cessor of  the  W.  P.  O.  Co..  was  liable  to  the  P. 
G.  Co.  for  the  difference  between  the  contract 
price  of  said  gasoline  and  the  market  price  of 
said  gasoline  at  the  Uq^e  the  order  for  the  said 
150  barrels  was  made  by  the  P.  G.  Co.  - 

[BjA.  Note.— For  other  cases, 'see  Sales,  Cent 
Dig.  {{  4»-Sl,  1174,  1180,  1201;  Dae.  Dig. 
«E=>24,  418(1).} 

CSommlsslonera'  Opinion,   Division  No.   1. 

Error  from  District  Court,  Pontotoc  County; 
Tom  D.  McKeown,  Judge.  ..    , 

Action  by  the  Waters-Pierce  OU  Ooupany, 
a  corporation,  in  which  the  Pierce  OU  Cor- 
poration, Its  successor,  was  substituted  at 
plaintiff,  against  the  Progressive  Gin  Com- 
pany, which'  cTOSB-petltioned. .  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plaintiff  In  error.  J.  F.  McKeel,  of 
Ada,  for  defendant  in  error. 
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COLLIER,  C.  This  action  was  Instituted 
by  the  plaintiff  In  error,  Waters-Pierce  Oil 
Company,  a  corporation,  against  the  Progres- 
sive Gin  Company,  a  corporation.  After- 
wards the  Pierce  Oil  Corporation,  as  saco«»- 
Bor  to  the  Water-Pierce  Oil  Co.,  was  substl- 
tnted  as  the  party  plaintiff,  to  recover  the 
sum  of  $367.20  on  account  of  goods,  wares, 
and  merchandise  sold  and  delivered  by  plain- 
tiff in  error  to  defendant  In  error.  The  par- 
ses hereafter  will  be  styled  as  they  were  in 
the  trial  court 

The  defendant  answered  and  filed  bis 
cross-action  as  follows: 

"Answering  affirmatively,  this  defendant  says 
that  on,  to  wit,  August  22,  1911,  this  defend- 
ant entered  into  a  written  contract  with  plain- 
tiff, whereby  the  plaintiff  sold  and  agreed  to  de- 
liver to  this  defendant  from  time  to  time  as  or- 
dered by  the  defendant,  during  a  period  of  12 
months  from  said  time,  200  barrels  of  50  gallons 
each  of  engine  gasoline  at  8  cents  per  gallon. 
It  was  further  agreed  as  'follows:  ^Tbe  exact 
quantity  desired  by  the  said  second  party  not 
being  definitely  known,  it  is  agreed  that  the 
quantity  above  specified  is  the  minimum  quan- 
tity of  engine  gasoline  which  shall  be  ordered, 
delivered,  received,  and  paid  for  under  this  con- 
tract. But  the  second  party  shall  have  the  op- 
tional right  to  order  and  receive,  and  the  first 
party  shall  thereupon  deliver  under  this  con- 
tract, and  at  the  place  and  price  specified  above, 
such  additional  quantities  as  the  second  party 
may  desire,  provided  quantity  does  not  exceed 
400  barrels  during  the  period  of  time  covered 
by  this  contract'^  Copy  of  said  contract  is 
hereto  attached,  marked  'Exhibit  A,'  and  made 
a  part  of  this  answer. 

"That  on,  to  wit,  August  17,  1912,  this  de- 
fendant ordered  of  and  from  plaintiff  150  bar- 
rels of  engine  gasoline  to  be  supplied  to  it  at 
once,  and  that  plaintiff  failed  and  refused  to 
furnish  said  gasoline,  or  any  part  thereof,  ex- 
cept the  gasoline  charged  in  plaintiff's  petition 
herein,  which  said  gasoline  amounts  in  quantity 
to  2,127  gallons,  and  that  under  said  contract 
this  defendant  was  bound  to  pay  the  plaintiff 
8  cents  per  gallon  for  said  gasoline  furnished, 
amounting  to  $170.16.  This  defendant  admits 
further  that  it  received  the  other  merchandise 
chained  in  plaintiff's  ipetition,  amountint^  to 
$87.54,  making  a  total  of  merchandise  received 
by  this  defendant,  when  charged  at  the  con- 
tract price,  of  $207.70.  Now,  this  defendant 
says  that  said  plaintiff  was  bound  under  its 
contract  to  furnish  him  150  barrels  of  engine 
gasoline  of  50  gallons  per  barrel,  making  a  total 
of  7,500  gallons,  and  the  defendant  admits  that 
it  received  from  plaintiff  2,127  gallons,  as  above 
set  out,  which  leaves  the  plaintiff  owing  this 
defendant  53'?3  gallons  not  delivered.  The  de- 
fendant says  that  said  gasoline  advanced  to 
the  price  of  15^  cents  per  gallon,  and  that  by 
reason  of  the  advance  in  price  of  said  gasoline 
and  by  reason  of  the  failure  of  plaintiff  to  de- 
liver to  this  defendant  5,373  gallons,  as  it  was 
bound  to  do  under  its  said  contract;  this  de- 
fendant was  damaged  in  the  sum  or  amount  of 
7%  cents  per  gallon  for  the  amount  not  deliv- 
ered, in  the  sum  of  $402.97,  and  that  plaintiff 
thereby  became  and  now  is  indebted  and  bound 
to  pay  this  defendant  the  said  sum  of  $402.97 ; 
that  said  sum  due  from  plaintiff  to  this  defend- 
ant of  $402.97,  less  the  amount  due  from  this 
defendant  to  plaintiff  for  merchandise  received 
of  $207.70,  leaves  a  balance  due  this  defend- 
ant on  settiement  of  $195.27,  and  this  defend- 
ant says  that  plaintiff  is  indebted  to  it  in  the 
said  sum  of  $197.27." 

A  general  demurrer  was  interposed  to  the 
fourth  and  fifth  paragraphs  of  defendant's 


answer  and  crost-petltlaii,  wMdi  detaonner 

was  overruled  by  the  cOurt  and  such  action 
of  the  court  duly  excepted  to. 

The  plaintiff  denied  generally  the  allega- 
tions contained  In  the  answer  of  the  defend- 
ant' It  admitted  entering  Into  the  contract 
pleaded  by  the  defendant,  but  alleged  that 
plaintiff  had  fully  complied  with  all  the  con- 
ditions .  theredf  and  bad  furnished  the  de- 
fendant more  than  200  barrels  of  gasoline  of 
50  gallons  each,  prior  to  the  termination  of 
said  contract,  and  that  If  the  defendant  In 
fact  did  order  150  barrels  of  gasoline  on  the 
17th  day  of  August  1912,  it  was  after  plain- 
tiff had  fully  complied  with  the  contract 

It  was  further  alleged  that  plaintiff  was 
not  bound  to  supply  the  defendant  with  the 
said  150  barrels  of  gasoline,  for  the  reason 
that  the  provision  in  the  contract  In  that  re- 
gard was  optional  and  unilateral  and  lacking 
In  mntnallty,  and  plaintiff  was  not  bound 
thereby.  It  also  alleged  that  If  the  defend- 
ant did  order  the  said  150  barrels  of  gaso- 
line. It  was  ordered  with  the  Intention  of  not 
paying  for  the  same;  that  at  the  time  the  de- 
fendant was  insolvent  and  had  been  for  a 
number  of  months  prior  thereto,  and  had 
failed  to  pay  for  gasoline  ordered  from  plain- 
tiff, and  was  still  Indebted  therefor  to  plain- 
tiff, for  which  reason  plaintiff  alleged  It  was 
not  bound  or  obligaited  to  fill  said  order. 

The  evidence  in  the  case  is  undisputed  that 
the  said  contract  was  entered  into;  that  200 
barrels  of  gasoline  had  been  delivered  to  de- 
fendant and  that,  after  the  dellverj-  of  said 
200  barrels,  the  defendant  had  ordered  150 
barrels  of  gasoline  additional,  and  that  the 
plaintiff  had  failed  and  refused  to  deliver 
such  gasoline,  so  ordered.  The  evidence  was 
In  conflict  as  to  whether  or  not  the  defendant 
was  Insolvent 

The  court,  among  other  Instructions,  In- 
structed the  jury  as  follows,  to  which  the 
defendant  duly  excepted: 

"No.  2.  The  court  instructs  the  jury  that 
under  the  terms  of  the  contract  between  the 
plaintiff  and  the  defendant  the  Progressive  Gin 
Company  bound  itself  to  receive  and  pay  for 
200  barrels  of  engine  gasoline,  and  the  plaintiff 
bound  itself  to  sell  and  deliver  to  the  defend- 
ant 200  barrels  of  gasoline  at  the  price  of  8 
cents  {ier  gallon,  and  that  said  contract  contain- 
ed an  offer  on  the  part  of  the  idaintifl  to  sell  to 
the  Progressive  Grin  Company  200  additional 
barrels  of  engine  gasoline  at  8  cents  per  gaUon 
during  the  year,  and  that  the  defendant  the 
Progressive  Gin  Company,  would  have  the  right 
to  Accept  the  offer  of  the  plaintiff  at  any  time 
within  tiie  year,  unless  notified  that  the  same 
was  withdrawn;  and,  if  the  defendant  ordered 
engine  gasoline  not  to  exceed  200  iMirrels  within 
a  year,  then  it  would  become  a  binding  con- 
tract on  the  part  of  the  plaintiff,  if  the  defend- 
ant had  complied  with  all  the  duties  imposed 
upon  it  by  the  terms  of  the  contract. 

"No.  3.  The  court  instructs  the  jury  that  if 
you  beli^Te  from  a  preponderance  of  the  evi- 
dence that  the  defendant,  the  Progressive  Gin 
Company,  substantially  complied  with  its  du- 
ties as  set  out  in  the  contract  given  in  evi- 
dence, and  accepted  the  offer  of  the  plaintiff 
contained  in  the  contract  to  sell  additional  bar- 
rels of  engine  gasoline^  not  in  azcesa  of  200  bar- 
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reb  at  8  oanta  per  galloA,  witUa  the  time  apeei* 
Bed  in  the  contract,  and  that  the  laid  Progre*- 
mve  Gin  Gompao;  ordered  160  barrels  of  en- 
gine traaoUne,  and  -were  in  no  different  financial 
condition  than  at  the  time  when  the  contract 
«u  entered  into,  that  ia  to  aar^  were  not  in- 
nlTcnt  by  being  unable-  to  pay  its  undispated 
debts  when  dne,  then  you  are  instracted  that 
yon  alMnld  And  for'  Uie  defendant  upon  ita 
eroaa-petition  against  the  plaintUf  for  the  dif- 
ference in  the  price  of.  8  centa  pe»  ganooi  and 
the  market  price  per  gallon  of  engine  gaso- 
line at  Roff,  OU.,  on  the  date  said  order  was 
made,  and  dedoct  from  this  amount  the  ram 
saed  for  by  the  plaintiff,  to  wit,  |367JiO." 

The  itlalntlff  requested  tbe  oonit  to  Kive 
gpedal  iBstmctlODS  ^kx.  1,  2,  and  3,  wblch 
nld  Instmctlons  are  in  wozda  utd  flgnree  a* 
ft^ws,  wlikdi  tbe  court  refosed  to  do,  and 
to  the  refusal  of  which  the  plaintiff  separate- 
ly duly  excepted: 

"No.  1.  Plaintiff  asks  the  coart  to  direct  the 
jnry  to  return  a  verdict  for  it  and  against  the 
defendant  for  the  amount  admitted  to  be  doe, 
as  shown  by  its  original  petition. 

"No.  2.  Yon  are  instructed  that,  if  yon  be- 
lieve from  the  eridence  that  tbe  plaintiff  and 
defendant  entered  into  a  contract  upon  the 
22d  day  of  Aogost,  1911,  whereby  the  pUintiff 
was  to  deliver  to  the  defendant  200  barrels  of 
enieine  gaaoUne  at  8  centa  per  gallon,  of  SO 
gallons  each,  and  that  said  contract  aid  not 
specify  or  ddfendant  did  not  agree  to  accept  and 
pay  for  more  than  200  barrels  of  gasoline,  then, 
and  in  that  event,  the  plaintiff  was  not  obli- 
gated or  liound  to  deliver  to  said  defendant 
more  than  20O  barrels  of  gasoline  and  would 
not  be  liable  for  its  failure  to  deliver  the  said 
150  barrels  of  gasoline  after  it  had  delivered 
the  200  barrels  of  gasoline,'  and  7our  verdict 
shonld  be  for  the  plaintiff. 

"No.  3.  Yoo  are  instructed  that,  if  the  con- 
tract set  out  in  defendant's  answw  could  not 
be  enforced  against  the  defendant  if  it  had  not 
ordered  more  than  200  barrels,  it  is  what  is 
known  in  law  as  an  unilateral  contract,  and 
could  not  be  enforced  against  the  defendant  for 
orer  200  barrels  of  gasoliae,  and  that  it  would 
not  be  Uable  to  defendant  for  its  failure  to  de- 
lirer  the  said  150  barrels  of  fcasollne  ordered 
on  the  17th  day  of  August,  1012." 

Cpoa  the  issues  Joined,  the  case  was  tried 
to  a  Jury,  who  returned  a  verdict  for  the 
defendant  In  the  enm  of  $195.30.  Timely  mo- 
tion was  made  for  a  new  trial,  which  was 
overroled.  To  reverse  said  Judgment,  this 
appeal  Is  prosecuted. 

The  material  evidence  In  this  case  la  un- 
disputed, and  the  determining  question  In 
the  cause  la  the  construction  of  the  con- 
tract, a  copy  of  which  Is  attached  to  the  an- 
swer and  cross-petition  of  the  defendant 
We  think  that  the  pontract  is  not  unilateral, 
hot  that  it  la  an  option  given  by  plaintiff 
to  defendant  to  purchase  the  200  additional 
barrels  of  gasoline,  in  addition  to  the  200 
delivered,  and  that  the  consideration  for 
said  option  was  the  purchase  of  the  200  bar- 
rels of  gasoline,  which  was  purchased  and 
delivered,  and  that  It  was  the  duty  of  the 
plaintiff  to  hare  furnished  the  160  barrels  of 
gasoline  prior  to  tbe  expiration  of  the  said 
contract  upon  demand  of  defendant,  and  It  Is 
entirely  immaterial  whether  or  not  the  plain- 
tiff needed  the  150  barrels  of  gasoline  In  his 
bnsIneflB,  or  what  he  did  or  Injtended  to  do 


with  aald  160  barrels  of  gafloUne.  Itt  short, 
it  is  oar  Ofdnlon  that  the  contract  was  not 
(Hily  for  tbe  purchase  of  the  200  barrels  OuA 
was  delivered,  but  in  addition  was  an  option 
given  defendant  in  omsideration  of  the  pnr^ 
diaae  oC  the  200  barrels,  tor  200  barrels  ad- 
ditlMial  gasoline^  provided  the  same  was 
ordered  during  the  life  of  the  contract. 

"Where  the  offer  ia  foimdad  on  a  cccDsidera- 
tion,  as  where  aomethiog  is  paid  or  promised 
for  the  option  or  refusal,  the  offer  cannot  be 
withdrawn,  but  continues  in  force  until  the  ex- 
oration  of  the  time  Umited  for  its  acceptance. 
Where  the  offer  is  in  a  lease  and  gives  the  les- 
see the  right  to  purchase  within  a  certain  time 
for  a  certain  price,  the  lease  is  a  sufficient  con- 
sideration to  make  the  offer  binding.  *  *  * 
And  a  promise  cannot  be  revoked  without  the 
consent  of  the  promisee^  although  the  latter  may 
not  perform  the  condition  of  acceptance  within 
the  time  limited ;  yet,  if  he  does  he  is  entitled 
to  demand  performance."    9  Oyc.  288. 

In  Olympla  Bottling  Works  r.  Olympla 
Brewing  Company,  66  Or.  87, 107  Pac.  969,  it 
is  said: 

"And  It  is  wen  settled  that  an  optional 
agreement  execnted  opon  proper  oonsideratiott, 
is  not  lacking  ia  mutnality,  and  is  enforceable." 
21  Am.  &  Eng.  £lncy.  Law.  929 ;  House  v.  Jack- 
son, 24  Or.  89,  32  Pac.  1027 ;  Clamo  v.  Gray- 
son, 80  Or.  Ill,  46  Pac.  426;  Belch  v.  Miller, 
32  Mo.  App.  887;  Worthington  v.  Becman,  91 
Fed.  232,  33  0.  C.  A.  476 :  Seaver  v.  Thompson, 
188  lU.  15&  68  N.  E.  663;  Hayes  v.  O'Brien, 
149  IIL  403,  37  N.  B.  73,  23  1*  R.  A.  655; 
Hawralty  v.  Warren,  18  N.  J.  E/O.  124,  90  Am. 
Deo.  618 ;  HaU  v.  Center,  40  OaL  68. 

In  Rosa  r.  Parks,  93  Ala.  168,  8  South.  868. 
U  L.  R.  A.  148,  30  Am.  St  Rep.  47,  it  is  said: 

"It  may  be  stated  as  a  sound  principle  of 
law,  if  an  owner  of  land,  in  writing,  gives  an- 
other an  option  on  land  for  a  valuable  consi^ 
eration,  whether  adequate  or  not  agreeing  to 
sell  it  to  him  at  a  fixed  t>rlce,  if  accepted  with- 
in a  specified  time,  it  is  binding  upon  the  owner 
and  upon  those  who  pardiase  from  tbe  owner 
with  a  knowledge  of  such  agreement  Moses  v. 
McClain,  82  Ala.  870  p  South.  741]  •  •  •  ; 
MauU  V.  Vaughn  45  Ala.  134." 

"Under  such  circumstances,  the  fixed  time  Is 
a  material  part  of  the  contract,  and,  when 
supported  by  a  valuable  consideration,  the  own- 
er of  the  land  cannot  revoke  the  offer  before 
the  time  has  expired  within  which  the  offer  may 
be  accepted."  Robert  O.  Ross  et  al.  t.  Robert 
Scott  Parks,  93  Ala.  158,  8  South.  368,  U  L. 
R.  A.  148,  30  Am.  St  Rep.  47. 

"An  option,  sopported  by  a  consideration,  tnv 
nisbes  another  iUustration  of  a  contract  which 
is  valid  notwithstanding  the  lack  of  mutuality. 
It  is  no  objection  to  the  validity  of  the  contract 
that  the  holder  of  the  option  is  under  no  obli- 
gation to  exercise  it  Similarly  tbe  privilege 
of  purchasing  given  a  lessee,  in  case  the  lessor 
makes  a  sale  of  the  premises,  is  not  invalid  on 
the  ground  that  it  is  wanting  in  mutuality,  since 
this  priviletre  is  part  of  the  consideration  for 
accepting  the  lease."  6  Ruling  Case  Law,  p. 
68a 

In  the  instant  case,  tbe  consideration  given 
by  the  defendant  for  the  option  was  the  pur- 
chase of  the  200  barrels  of  gasoline,  which 
were  delivered.  We  are  of  the  opinion  that 
the  demurrer  to  the  fourth  and  fifth  para- 
graphs of  defendant's  answer  was  without 
merit  and  that  the  eourt  did  not  err  in  over- 
ruling the  same. 

We  have  carefully  examined  the  instrno* 
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tlaaa  giren  by  the  ooart  and  excited  to,  to- 
gether with  InstmctloiM  requested,  refused, 
and  excepted  to,  and,  trcm  the  views  express- 
ed, we  are  at  the  opiiil«»  that  the  Instmo- 
tlons  given  correctly  state  the  law,  exoept 
possibly  were  too  favorable  to  plaintiff  upon 
the  rlj^t  of  plaintiff  to  withdraw  the  option, 
and  the  oonrt  did  not  err  In  giving  the  same, 
and  that  the  iBstnictloos  requested  do  not 
correctly  state  the  law,  and  were  properly  re- 
fused. There  Tjelng  evidence  reasonably  sup- 
porting the  verdict,  such  verdict  Includes  the 
finding  that  defendant  was  solvent,  and  we 
are  without  authority  to  disturb  the  verdict 
upon  this  point.' 

"A  general  finding  in  favor  of  a  party  in- 
dndes  a  finding  of  all  those  facts  necessary  to 
constitute  the  claim  of  the  party  in  whose  fa- 
vor the  finding  is  madp."  -Oland  v.  Malson,  39 
Okl.  456,  185  Pae.  1065. 

Where  there  Is  competent  evidence  to  sus- 
tain a  verdict  based  on  conflicting  evldaice,lt 
will  not  be  disturbed  on  appeal.  Tulsa 
Street  Ry.  Co.  v.  Jacobson,  40  OkL  118,  136 
Pac.  410.  It  follows  that  the  court  did  not 
err  In  overruling  the  motion  for  new  trlaL 

This  cause  should  be  affirmed. 

PER  CTTRIAM.    Adopted  in  whole. 

AMERICAN  SURETY  CO.  O^  NEW  TOPK 

V.  CABELL.    (No.  5958.) 
(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

fflvllahuB  hy'the  Court.) 

1.  Principal  and  Subktt  «=»176  —  RxQin- 

STTES    or    CONTBAOI^— CONSIDBKATIOH. 

Forbearance '  by  a  surety  company  from 
withdrawing  from  the  .bond  of  an  executor,;  by 
giving  notice,  etc.,  pursuant  to  the  provisions 
of  a  statute,  is  snffleient  consideration  to  sup- 
port a  contract  to  indemnify  the  surety  company 
against  loss  upon  the  executor's  bond. 

[Ed.  Note. — ^or  other  cases,  see  Principal 
an^  Surety,  Cent.  Dig.  {$  505-509;  Dec.  Dig. 
«=5»175.] 

2.  In.subanck    «=9lSl  — PRsadUHs— Suxett 
Companies— Death  op  Pbinoipai.. 

Upon  the  death  of  the  prindpal,  an  execu- 
tor's bond,  furnished  by  a  surety  company,  can 
earn  no  furtlier  premiums. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  g  391 ;    Dec.  Dig.  «=>181.] 
8.  ParKoilPAi,  AND  Surety  €=5»176— Constbuo- 

TTON  of  Contbact— Extent  of  Liabelitt— 

Attorney's  Fees. 
An  executor  in  his  written  npnlication  to  a 
surety  company  for  a  bond  conditioned  for  th« 
faithful  performance  of  his  duty  asrcpd:  "That 
the  indemnitor  will  perform  all  conditions  of 
said  bond  and  any  and  all  renewals  and  exten- 
sions thereof  on  the  part  of  indemnitofr  to  be 
performed  and  will  at  all  times  indemnify  and 
save  the  suret.y  harmloss  from  and  SKainst  every 
claim,  demand,  liability,  coat,  charge,  counsel 
fee  (including  fee  of  special  counsel  whenever 
by  th^  surety  deemed  necpssaryl,  ezpepse,  suit, 
order,  judgment  and  adjudication  whatsoever, 
and  will  place  the  surety  in  funds  to  meet  every 
such  claim,  demand,  liahility,  cost,  charge,  coun- 
sel fee,  expense,  suit,  ordar,  judgment,  adjudica- 
tion hgainst  it  by  reason  of  such  suretyship  and 
ary  and  all  renewals  and  extensions  thereof, 
and  before  it  riiall  be  required  to  pay  same.' 
JHeld,  that  such  covenant  imposes  %o  duty  upon 


the  indemnitor  to  pay  tor  the  MTrtoes  of  an  at- 
torney employed  by  tiie  enrety  company  to  iffo- 
cure  a  contract  for  indemnity  from  the  indenini- 
tor,  such  indemnity  not  having  been  provided 
for  in  either  the  original  application  or  ue  bond. 
Beld,  further,  that  in  the  circumstances  diaidoa- 
ed  by  the  record  the  surety  company  was  not 
entitled  to  recover  an  attorney's  fee  paid  for 
services  rendered  in  an'  action  commenced  by  a 
legatee  against  the  executor,  bat  not  upon  his 
t>ond,  wherein  the  surety  company  waa  made  a 
party. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.Dig.  H  605-609;  Da&Dig.  «=»175.] 

Error  from  District  Cotirt,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Jndge. 

Action  by  Blleb  D.  Cabell  agalngt  the 
American  Surety  Company  of  New  York. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wilson,  Tomerlln  ft  Buckholts,  of  Okla- 
homa City,  for  plaintiff  In  error.  J.  V.  CabeU, 
of  MoArovia,  CaL,,  for  defendant  in  error. 

KANE,  C'  J.  This  was  an  action  commeno 
ed.by  the  defendant,  in  error,. plaintiff  below, 
againat  plaintiff  in  error,,  defendant  below,  for 
the  purpose  of  recovering  an  unexpended 
balance  of  a  certain  siim  deposited  for  the  pur- 
poee  of  Indemnifying  defendant  against  any 
loss  which  it  might  suffer  by  reaaon  of  its 
suretjrghip  upon  the  bond  of  B.  F.  CabeU,  tbe 
husband  of  the  plaintiff,  who  was  nominated 
executor  of  the  last  will  and  testament  of 
S.  M.  Cabell,  deceased.  Hereafter  the  parties 
wiU  bo  called  "plaintiff"  and  ."defendant," 
respectively,  as  they  were  designated  In  the 
ooart  below. 

The  defendant  In  Its  answer  admitted  tbe 
contract  of  Indemnity,  and  there  was  an  un- 
expended balance  of  the  indemnity  fond  still 
due  the  plaintiff,  as  alleged  in  her  petition, 
and  further  alleged,  by  way  of  cross-petition, 
that  the  executor,  B.  F.  Cabell,  defaulted  in 
the  payment  of  certain  of  the  premiums  due 
upon  said  bond,  for  which  it  claimed  credit, 
and  that  by  reason  of  a  certain  action  having 
been  commenced  against  said  executor  in  the 
circuit  court  of  Jefferson  county,  Ky.,  by  one 
of  the  devisees  under  the  will  of  J.  M.  Ca- 
bell, deceased,  said  defendant,  in  order  to 
defend  said  suit  and  protect  Itself  from  lia- 
bility by  reason  of  being  surety  upon  the 
bond  of  B.  F.  Cabell,  executor,  was  put  to  an 
exx>ense  of  $1,014.75,  which  said  amount  said 
B.  F.  Cabell  was  obligated  to  pay  to  this  de- 
fendant ;  the  Items  constituting  said  sum  be- 
ing as  follows:  Attorney's  fees,  $1,000;  ex- 
penses by  way  of  telegrams,  traveling,  etc., 
$14.75. 

Thereafter  the  defendant  filed  an  amended 
and  supplemental  answer,  to  the  effect  that 
since  the  filing  of  said  answer  this  defendant 
has  delivered  to  the  plaintiff,  and  the  plain- 
tiff has  received  from  the  defenflant,  the  cer- 
tificate of  deposit  referred  to  on  page  12  of 
said  original  answer,  for  the  sum  of  $2,486.- 
86,  issued  by  said  Fidelity  Trust  Compiuiy 
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of  LoidsTDIe,  Kj.,  and  dniy  Indorsed,  which 
sQDi  conaUtates  the  balance  due  said  plaintiff 
by  riitoe  of  said  contract  of  Indemnity. 

The  reply  consisted  of  a  general  denial  of 
erery  material  aUegatl<Hi  contained  In  the  an- 
(irer  and  crosa-petltlon,  "except  snch  as  here- 
inafter are  speclflcally  admitted,"  and  nu- 
merous specific  admissions  and  denials  wblcli 
were  foUowed  by  allegations  of  affirmative 
matter,  irhlch  it  la  not  necessary  to  notice  in 
detaU. 

Upon  trial  to  the  court,  the  court  made 
Terr  fnll  findings  of  fact  and  conclusions  of 
Uw,  upon  which  it  rendered  Judgment  in  fa- 
vor of  plaintiff  for  interest  on  the  sum  of 
$2,488.86,  from  the  28th  day  of  November, 
1911,  until  the  date  of  the  filing  of  the  an- 
swer of  defendant,  wherein  said  certlfleate  of 
deposit  was  tendered  to  the  plaintiff,  with  in- 
terest, and  in  favor  of  the  defendant  for  the 
amount  of  the  premium  due  on  December  20, 
1908,  amounting  to  $42.16  and  credited  same 
on  judgment  for  plaintiff,  leaving  a  net  bal- 
ance for  plaintiff  of  $10.69.  The  defendant 
was  denied  any  Judgment  on  Its  cross-peti- 
tion, whereupon  it  commenced  this  proceed- 
ing In  error  for  the  purpose  of  reviewing  the 
action  of  the  trial  court  in  denying  relief 
upon  its  cross-petition,  and  the  plaintiff  be- 
low, defendant  in  error  here,  filed  a  cross- 
petition  in  error  for  the  purpose  of  reviewing 
the  action  of  the  trial  court  in  refusing  to 
grant  the  full  relief  prayed  for  In  her  peti- 
don. 

The  fticts  necessary  to  review  the  questions 
of  law  presented  may  be  stated  briefly  as 
follows:  In  March,  1907,  J.  M.  Oabell  died 
in  Loolavllle,  Ky.,  leaving  a  will  nominating 
bis  brother,  B.  F.  Cabell,  executor  without 
bond.  The  heirs  consisted  of  Mrs.  E.  O. 
Brownfleld  and  B.  F.  Cabell,  of  Bowling 
Green,  Ky.,  and  Mrs.  Martha  Chelf  of  Har- 
rodsbnrg,  Ky.  In  December,  1907,  Mrs. 
Brownfleld  filed  a  motion  In  the  probate  court 
of  Jefferson  county,  Ky.,  requiring  the  execu- 
tor to  file  an  inventory  and  execute  bond  for 
tbe  faithful  performance  of  his  duties.  On 
the  20th  day  ot  the  same  month  the  executor 
executed  a  bond,  with  the  American  Surety 
Company  of  New  York,  the  defendant  here- 
in, as  surety.  In  October,  1908,  Mrs.  Brown- 
field  filed  suit  in  the  circuit  court  of  Jeffer- 
son county  against  the  executor  for  final  set- 
tlement and  distribution  of  the  estate,  mak- 
ing Mrs.  Chelf,  the  other  heir,  the  American 
Surety  Company,  Miss  Bettle  Y.  Ray,  and 
Mis.  Nannie  B.  Reed  defendants.  The  peti- 
tion alleged  that  that  the  executor  had  mis- 
managed and  wasted  said  estate,  and  that  a 
note  of  $5,492.13,  payable  to  Bettle  Y.  Bay, 
and  one  to  Nannie  B.  Reed  of  $1,784.80,  sign- 
ed by  deceased,  were  not  legitimate  oblign- 
tlotts  against  the  estate  and  should  not  be 
paid.  The  court  referred  the  matter  to  a 
commissioner,  who  filed  his  report  in  Octo- 
ber, 1910.  whereih  said  executor  was  exoner- 
ated from  all  charges  alleged  against  him  by 
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Mrs.  Brownfleld,  mista&Ing  fb»  validity  ot 
the  Ray  a^id  Reed  notes,  and  discharging 
both  the  executor  and  the  surety  company. 
On  the  16th  day  ot  Deesmber,  1910,  the  court 
adopted  ti)e  report  of  the  commissioner  in 
toto,  rendered  Judgment  thereon  and  spread 
the  same  upon  the  records  of  said  court  Im- 
mediately upon  the  commencement  of  this  ac- 
tion, to  wit,  on  the  23d  day  of  March,  1909, 
the  American  Surety  C<Hiq)any  asked  Vat- 
executor  to  indemnify  it  against  any  possible 
liability  or  loss,  on  said  bond,  and,  in  pursu- 
ance of  said  request,  B.  F.  Cabell  and  his 
wife,  Ellen  D.  Cabell,  the  plaintiff  herein, 
executed  an  assignment  of  certain  fundu 
payable  to  them  on  July  20,  1909,  from  the 
state  of  Kentucky  is  the  sum  of  $20,000  cash. 
Mrs.  Cabell's  interest  in  this  sum  was  $1G,- 
000,  and  B.  F.  Cabell's  $5,000.  On  the  19th 
day  of  September,  1909,  B.  F.  Cabell  died, 
and  BUen  D.  Cabell  was  appointed  adminis- 
tratrix of  liis  estate,  giving  bond  in  the  sum 
of  $8,000  as  such  administratrix  with  the  Ti- 
tle Guaranty  Company  of  Seranton,  Pa.,  as 
surety.  About  the  same  time  she  was  ap- ' 
pointed  administratrix  of  the  estate  of  J.  M. 
Cal>ell,  deceased,  giving  bond  with  the  Title 
Guaranty  Company  as  surety.  The  state  of 
Kentucky  paid  the  American  National  Bank 
of  Bowling  Green  the  consideration  expressed 
in  the  contract  of  indemnity,  the  proceeds 
of  which  were  assigned  by  them  to  the  Amer. 
lean  Surety  Company,  but  the  bank  refused 
to  pay  the  surety  company  anything  under  its 
assignment  In  December,  1909,  the  bank  de- 
livered to  Ellen  D.  Cabell  two  Kentucky  state 
warrants  for  $6,000  each,  bearing  dates  of 
September  1,  1009,  and  December  1,  1009. 
Mrs.  Cabell  forwarded  same  to  American 
Surety  Company,  Louisville,  where,  when 
paid,  $5,500  was  to  be  held  by  the  American 
Surety  Company,  as  security  against  possi- 
ble loss  until  final  Judgment  of  the  Jefferson 
county  circuit  court  In  the  Brownfield  suit 
In  December,  1909,  these  warrants  were  paid, 
and  January,  1910,  $4,500  was  returned  to 
Mrs.  Cabell.  In  December,  1910,  upon  rendi- 
tion of  final  Judgment  of  the  circuit  court  of 
Jefferson  county  exonerating  and  dlacborglng 
the  executor  and  the  surety  company  from 
liability,  demand  was  then  made  for  the  re- 
turn to  Mrs.  Cabell  of  the  $5,500,  and  by  it 
refused.  On  June  6,  1911,  i3ie  surety  com- 
pany returned  to  Mrs.  Cabell  $2,000,  retain- 
ing the  remainder  for  which  this  suit  was 
brought  in  Oklahoma  county,  February,  1012. 
The  action  was  for  the  recovery  of  $2,486.86, 
and  damages  for  the  conversion  of  these 
moneys  from  December  16,  1909,  at  6  per 
cent  per  annum,  expenses  and  attorney's 
fees. 

II]  The  theory  of  the  plaintiff  was  that  the 
surety  ccHnpany,  having  executed  the  execu- 
tor's bond,  as  surety,  for  the  yearly  premium. 
It  was  bound  by  its  contract  and  could  not 
withdraw,  and  therefore  the  assignment  of 
the  fund  of  B.  F.  CabeU  and  Eltoa  D.  OabeU 
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for  the  imrpoBe  of  IndMnnlfylng  It  ag^nst 
any  possible  loss  bj  reason  of  its  being  soie- 
ty  npon  the  bond  of  B.  F.  Cabell  was  without 
consideration  and  void.  The  theory  of  coun- 
sel on  this  point  is  disclosed  by  ^e  follow- 
ing excerpt  from  bis  brief: 

"It  [the  surety  company]  conid  not  withdraw 
from  the  bond,  although  it  set  out  a  statute  of 
Kentucky,  and  claims  it  could  have  invoked 
same,  for  a  release  from  the  bond.  We  insist 
the  statute  was  passed  exclusively  for  private 
sureties  and  not  for  insurance  companies,  as 
surety  companies  are  classed  both  in  Kentucky 
and  Oklahoma.  The  higher  court  of  Kentucky 
does  not  appear  to  have  construed  the  statute 
involved  wiu  this  point  in  question,  but  New 
Tork,  with  a  similar  statute,  has." 

Then  follows  a  qaotati<m  from  the  case  of 
Thurber'a  Estate,  In  re,  43  App.  Dlv.  628, 
60  N.  T.  Supp.  198,  whlcb  seems  to  support 
the  contention  of  connsel,  that  such  statutes 
arei  applicable  to  private  sureties  only.  How- 
ever, In  their  reply  brief  counsel  for  de- 
fendant call  attention  to  the  opinion  of  the 
Court  of  Appeals  of  the  state  of  New  York 
in  the  same  case,  reported  In  162  N.  Y.  244, 
66  N.  BI  631,  which  reverses  the  lower  court 
and  holds  snch  statutes  are  applicable  to 
both  classes  of  sureties.  Assuming,  as  coun- 
sel seem  to  have  done,  that  if  such  statutes 
are  applicable  to  surety  companies,  then  the 
forbearance  of  the  company  would  constitute 
a  sufficient  consideration  for  the  contract  of 
indemnity  entered  into  between  B.  F.  Cabell, 
Mrs.  CabeU,  and  the  surety  company,  but 
there  is  slight  room  for  ccmtroversy  between 
the  parties  as  to  the  Issues  Involved  in  the 
petition  itself,  for  the  reason  that  the  proper 
disbursement  of  the  indemnity  fund,  accord- 
ing to  the  terms  of  the  contract,  except  as  to 
the  si)eciflc  amount  stated  in  the  petition  ot 
the  plaintiff  is  not  questioned.  The  indemni- 
ty contract  contained  a  defeasance  clause^ 
which  reads  as  follows: 

"It  is  agreed  that  the  assignment  asked  by 
the  American  Surety  Company  from  B.  F.  Ca- 
bell is  merely  as  collateral  security  to  protect 
said  corporation  from  liability  as  snch  surety, 
the  monev  that  may  be  collected  on  said  assign- 
ment shaiU  be  used  to  defray  and  discbarfre  the 
obligations  of  said  estate  and  of  said  executor  to 
said  estate,  and  whatever  remains  after  the  dis- 
charge of  said  executor,  shall  be  returned  to  said 
Cabell  or  his  wife  as  said  Cabell  and  his  wife 
may  direct" 

The  court  below  found  the  28th  day  of 
November,  1011,  the  date  the  last  heir  waiv- 
ed her  right  to  appeal  from  the  Judgment 
rendered  by  the  Jefferson  county  circuit 
court,  as  the  date  when  the  balance  of  the 
fund  should  have  been  turned  bade  to  the 
Gabells,  and  allowed  the  plaintiff  6  per  cent, 
from  that  date  until  the  16th  day  of  July, 
1912,  the  date  when  the  defendant  filed  Its 
answer.  We  think  there  was  no  error  In 
this.  The  court  below  cut  off  interest  at  6 
per  cent  on  the  date  of  the  filing  of  the  an- 
swer, upon  the  theory  that  at  that  time  the 
defendant  made  a  tender  of  the  balance  due. 
There  is  some  contention  on  the  part  of  the 
plaintiff  that,  even  admitting  the  validity  of 


the  contract  ot  Indemnity,  and  ttw  correct- 
ness of  the  findings  of  the  court  as  to  the 
time  the  money  should  have  been  turned  over 
to  the  Cabells  under  the  defeasance  clause, 
stiU  the  balance  remaining  unpaid  should 
draw  interest  at  6  per  cent,  until  the  follow- 
ing October,  the  date  the  balance  was  actual- 
ly received  by  the  plaintiff.  Neither  the 
answer  of  the  defendant,  nor  the  evidence, 
if  there  was  any,  tending  to  ahow  a  tender 
are  set  out  by  either  side  in  their  brief,  as 
required  by  rule  2B  of  this  court  (187  Pac. 
zi),  and,  in  the  absence  of  any  showing  on  that 
point,  this  court  will  presume  that  the  trial 
court's  findings  as  to  the  time  interest  ceased 
are  supported  by  the  pleadings  or  the  evi- 
dence. 

Whftt  we  have  heretofore  said  sufficiently 
covers  the  assignments  of  error  predicated 
upon  the  cross-appeal  of  the  plaintiff. 

[2]  We  will  now  examine  briefly  the  as- 
signments of  error  predicated  upon  the  peti- 
tion in  error  of  the  defendant:    The  plain- 
tiff admits  liability  for  the  premium  due  on  the 
executor's  bond  for  the  years  beginning  De- 
cember 20,  1008,  and  December  20,  1909,  but 
as  to  the  remaining  premiums  claimed  by  the 
surety  company  contends,  that  as  the  obliga- 
tion of  the  txHid  was  a  personal  one,  upon 
the  death  of  the  executor  in  September,  1909, 
liability  for  further  premiums  ceased.   We 
think  this  position  is  well  taken.    As  no  f  ur- 
I  ther  defaults  of  the  terms  of  the  bond  could 
,  occur  after  the  death  of  the  principal,   it 
I  would  seem  to  follow  that  no  further  preml- 
urns  could  be  earned  by  the  surety  company. 
[3]  On  the  question  of  the  allowance  of  an 
attorney's  fees,  counsel  for  the  surety  com- 
!  pany  contend  that  by  the  express  terms  of 
I  the  application  for  a  suretyship  bond,  signed 
I  by  B.  F.  Cabell,  it  was  left  to  the  discretion 
of  the  surety  company  to  employ  attorneys 
;  if  It  saw  fit  to  do  so ;   that  unless  the  plain- 
tiff showed  that  the  defendant  acted  in  bad 
faith,  or  that  its  acts  would  amount  to  fraud 
upon  the  plaintiff,  the  fees  so  paid  to  at- 
torneys  would  constitute  a   proper   charge 
against  the  principal.    The  clause  in  the  ap- 
plication for  a  bond,  upon  which  the  defend- 
ant relies  to  support  its  contention,  reads  as 
follows: 

"That  the  indemnitor  will  perform  all  condi- 
tions of  said  bond  and  any  and  all  renewals  and 
extensions  thereof  on  the  part  of  indemnitor 
to  be  performed  and  will  at  all  times  indemnify 
and  save  the  surety  harmless  from  and  against 
every  claim,  demand,  liabili^,  cost,  charge,  coun- 
sel fee  (including  fee  of  special  counsel  whenever 
by  the  surety  deemed  necessary),  expoise,  suit 
order,  judgment  and  adjudication  whatsoever,  and 
will  place  the  suretsr  in  funds  to  meet  every 
such  claim,  demand,  Uabillty,  cost,  charge,  coun- 
sel fee,  expense  suit,  order,  Judgment,  adjudi- 
cation agamst  it  by  reason  ot  such  surMyship 
and  any  and  all  renewals  and  extensicms  titereot 
and  before  it  shall  be  required  to  pay  same.". 

The  services  rendered  by  counsel,  for  which 
compensation  is  claimed,  consist  of  two  sep- 
arate and  distinct  Items,  which  are  stated  by 


Digitized  by 


Google 


OkL) 


nOTSTKER  TBUI^SOKa  A  TELBORAFH  00.  T.  KOPHART 


866 


connael  for  defoidant  In  fbdr  r^ly  brief  as 
follows: 

"Tlw  defendant  was  oompelled  to  employ  an 
attorney,  and  to  go  to  expense  not  only  to  de- 
fend the  salt  that  the  act  of  the  principal  had 
brought  about,  but  to  procure  the  funds  from 
the  principal  so  that  it  might  be  protected 
■gainst  loss.  Hie  record  shows  that  it  was  nec- 
essaiT  to  threaten  Mr.  Cabell  with  legal  proceed- 
ings before  he  would  deliver  the  funds  to  pro- 
tect the  anrety.  It  was  neceasair  to  enter  into 
long  and  tedious  negotiations  with  the  principal, 
and  to  make  nnmeroos  contracts  and  agree- 
menta  ytith  reference  to  the  funds  and  the  pay- 
ment of  Interest  to  the  plaintiff  and  his  succes- 
sor in  Interest,  the  plaintiff.  That  during  these 
negotiations,  the  prlncinal  was  represented  by 
counsel  antagonistic  to  the  surety's  interest,  and 
erery  effort  was  made  to  reduce  the  amount  to 
be  depodted." 

From  this  It  appears  that  the  principal  serv- 
ice rendered  by  counsel  was  to  procure  the 
funds  from  the  principal,  so  that  the  surety 
company  might  be  protected  against  loss. 

In  our  judgment,  the  principal  and  surety 
company  did  not  contemplate,  and  therefore 
did  not  provide  In  their  contract  against  the 
conseqaenoes  of  a  controversy  of  this  kind, 
arising  between  the  surety  company  and  the 
indemnitor.  As  we  understand  the  facts 
touching  this  Ei>cciac  point,  the  surety  com- 
pany, upon  action  being  commenced  against 
the  executor,  became  alarmed  and  demanded 
Indemnity  from  the  principal,  asserting  that 
It  bad  a  right  under  a  Kentucky  statute  to 
withdraw  from  the  bond,  and  that  it  would 
do  so,  nnless  the  Indemnity  was  given.  No 
injury  had  resulted  to  the  company  by  rea- 
son of  Its  having  signed  the  bond,  nor  was 
there  any  consequent  breach  of  its  conditions 
by  the  executor.  The  surety  company  simply 
insisted  upon  the  execution  of  a  separate 
contract  of  indemnity  to  which  it  was  not 
entitled  by  any  of  the  conditions  of  its  previ- 
ous undertaking,  which  was  supported  by  a 
new  consideration,  to  wit,  forbearance  from 
withdrawing  from  the  executor's  bond  which, 
under  the  Kentucky  statute,  it  had  a  right  to 
do  upon  giving  notice,  etc.  It  is  quite  clear 
to  us  that  the  clause  of  the  application  here- 
tofore quoted  imposes  no  liability  upon  the 
plalntur  to  pay  for  the  services  of  an  attor- 
ney employed  by  the  snrety  company  in  this 
behalf.  On  this  point  we  think  the  case  at 
bar  is  more  nearly  analogous  to  Fidelity  & 
Deposit. Company  pf  Maryland  v.  Grouse,  86 
N.  J.  Law,  55,  90  AtL  1026,  and  Wain  v. 
Cnthbert,  64  N.  J.  Law,  1,  22  Aa  1007,  than 
to  United  States  Fidelity  &  Guaranty  Co.  v. 
HitUe,  121  Iowa.  352,  96  N.  W.  782,  and  EUls 
T.  Norman  (Ky.)  44  S.  W.  429,  relied  upon 
by  coonsel  for  the  surety  company. 

We  do  not  know  the  precise  ground  upon 
which  the  court  below  denied  the  right  of 
recovery  of  attorney's  fees,  but  if  it  reached 
the  conclnsi<»  reached  by  this  court,  as  it 
probably  did,  that  the  surety  company  was 
not  by  the  terms  of  its  contract  with  B.  F. 
Cabell  entitled  to  recover  an  attorney's  fee 


paid  for  services  rendered  In  procuring  fonda 
from  the  principal  to  indemnify  the  surety 
company  against  loss,  in  view  of  its  findings 
that,  ''other  counsel  were  retained  and  paid 
by  the  said  B.  F.  Cabell  and  by  the  plaintiff 
herein  in  said  settlemeat  salt,  •  •  *  and 
that  said  attorneys  ware  able  and  competent 
attorneys  and  counselors  in  said  suit  and 
thoroughly  capable  of  handling  his  interest 
in  all  resi>ect8,"  it  would  have  been  Justlfled 
in  finding  that  the  employment  of  special 
counsel  by  the  surety  company  at  the  ex- 
pense of  the  principal  in  the  Brownfield  Case, 
which  was  not  an  action  on  the  executor's 
bond,  was  not  in  good  faith.  As  was  said  in 
a  somewhat  similar  case,  American  Surety 
Company  v.  Vinsonhaler,  92  Neb.  1,  137  N. 
W.  848,  in  distinguishing  United  States  Fi- 
delity &  Guaranty  Co.  v.  HIttle,  supra: 

"Without  determining  whether  we  would  be 
willing  to  follow  that  court  to  the  full  extent  of 
its  opinion  In  that  case,  we  are  satisfied  that 
the  language  there  used  should  not  be  applied 
in  a  case  of  this  kind.  In  that  case,  it  docs  not 
appear  that  the  principal  upon  the  bond  agreed 
to  place  funds  in  the  nands  of  the  surety  suffi- 
cient to  protect  it  against  any  claim  or  demand. 
and  we  cannot  believe  that  that  court  would 
hold  that  in  such  case,  if  the  defendant  complied 
with  that  agreement  and  while  there  were  funds 
in  the  hands  of  the  surety,  furnishing  protection 
against  the  daim  that  was  being  urged  against 
the  principal,  and.  while  the  principal  was 
properly  and  sufficiently  defending  the  action, 
the  surety  could,  without  the  knowledge  or  con- 
sent of  the  principal.  Incur  additional  and  ap- 
parently unnecessary  expense,  and  recover  the 
same  from  the  principal.  The  case  at  bar  is 
more  nearly  analogous  to  American  Surety  Co. 
V.  Lehr  (Tex.  Civ.  App.)  93  S.  W.  681." 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed ;  the  costs  of  this 
appeal  to  be  taxed  against  the  party  incur- 
ring same.    AU  the  Justices  concur. 


PIONBEIE  TELEPHONE  &  TELEGRAPH 

CO.  V.  KOPHART.    CNo.  6145.) 
(Supreme  Court  of  Oklahoma.    June  80,  1916.) 

(BvOabua  by  the  Oomrt.) 

Nkolioxncb  €=»119(6)  —  PcEAniNO— IssuKB 

Raiseo. 
Where  plaintiff  in  her  petition  negatives 
contributory  negligence,  and  defendant  in  its 
answer  alleges  that  if  plaintiff  received  any 
injuries,  such  injuries  were  the  result  of  her 
own  carelessness  and  negligence,  and  plaintiff 
replies,  denying  that  her  injuries  were  the  re- 
sult of  her  own  carelessness  and  negligence,  the 
Issue  of  contributory  negligence  is  made  by  the 
pleadings. 

[Ed.  Note. — For  other  caaes,  see  Negligence', 
Cent  Dig.  ({  202,  210;   Dec.  Dig.  <&=3ll9(6).J 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Lincoln  County; 
Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Susan  E.  Kophart  against  the 
Pioneer  Telephone  &  Telegraph  Company,  a 
corporation.  There  was  a  judgment  for 
plaintifl,  and  defendant  brings  error.  Re- 
versed and  remanded. 


«=>For  other  csms  see  «ame  topic  and  KET-NUMBER  In  all  K«2-Numbered  Digests  and  Indexes 
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Harrfg,  NowUn  &  SlngVeton  ^^  J.  B. 
Splelman.  all  of  Oklahoma  City,  '"^  plaintiff 
In  error.  Burford,  Robertson  &  Hoffman,  of 
Oklahoma  City,  for  defendant  la  error. 

DUDLEY,  O.  The  defendant  in  error  com- 
mffliced  this  action  as  plaintiff  in  the  trial 
court  to  recover  damages  for  personal  injn- 
rles  alleged  to  have  been  received  on  account 
of  the  carelessness  and  negligence  of  the 
telephone  company.  The  cause  of  action  Is 
set  forth  In  the  petition  as  follows: 

"Plaintiff  alleges  among  other  things  that  the 
defendnnt  maintained  a  telephone  line  between 
RossvUle,  Wellston,  and  Warwick,  in  Lincoln 
county,  Okl.,  which  crossed  a  public  highway 
between  Rossville  and  Warwick  on  the  section 
line  about  two  miles  north  of  Koasville.  That 
for  a  long  time  prior  to,  and  on  the  16th  day 
of  January,  1912,  it  negligently  suffered  and 
permitted  said  wire  to  be  and  remain  suspended 
over  said  road  and  -irithin  such  proximity  there- 
to that  travelers  unavoidably  and  unnecessarily 
miglit  come  in  contact  therewith.  That  on  the 
lOtli  day  of  January,  1012,  the  plaintiff  was 
traveling  in  company  with  members  of  her  famr 
ily  along  the  highway  in  a  covered  surrey  in  the 
usual  and  ordinary  manner.  That  at  that  time 
in  the  evening,  to  wit,  about  the  hour  of  6 
o'clock,  it  was  growing  dusk.  That  the  place 
where  said  wire  crossed  the  roadway  was  right 
at  the  foot  of  a  steep  hill.  That  the  plaintiff 
was  returning  home  at  dnsk  in  the  evening  and 
was  driving  down  said  hill  in  the  usual  and 
ordinarily  careful  manner.  That  in  going  down 
said  hill  said  wire  was  invisible  and  could  not 
be  seen.  That  plaintiff's  husband  was  driving 
the  carriage.  That  the  top  of  said  carriage  in 
front  came  in  contact  with  said  wire  through 
no  fault  or  negligence  on  the  part  of  this  plain- 
tiff or  the  person  driving  the  said  carriage, 
but  through  the  gross  negligence  and  careless- 
ness of  the  defendant  in  allowing  said  wire  to 
swing  so  low  as  to  obstruct  ordinary  traveL 
That  the  said  wire,  so  negligently  allowed  to 
swing  across  the  highway  as  aforesaid,  caught 
the  top  of  the  said  buggy  and  pushed  the  same 
back  upon  this  plaintin,  then  and  there  and 
thereby  bending  plaintiff  back  over  the  seat 
of  said  buggy  and  injuring  and  crushing  her 
breast  in  and  about  the  fifth  rib  of  the  right 
side  thereof,  and  wrenching  and  straining  and 
dislocating  and  putting  out  of  line  certain  verte- 
brae in  plaintifrs  bacK  and  otherwise  injuring 
and  bruising  plaintiff  in  and  about  the  back, 
breast,  head,  neck,  and  face.  That  said  injuries 
were  directly  and  proximately  caused  by  the 
negligence  and  carelessness  of  the  defendant 
aforesaid  in  suffering  and  permitting  the  said 
wire  to  exist  and  remain  in  said  defective,  dan- 
gerous, and  sagging  condition,  across  the  high- 
way as  aforesaid,  without  the  faolt  of  plaintiff 
and  could  not  have  been  seen  or  apprehended  by 
ber.  That  said  injuries  thus  inflicted  caused 
plaintiff  great  and  excruciating  bodily  pain  and 
suffering,  as  well  as  great  mental  worry,  suffer- 
ing, and  anxiety,  and  has  incapacitated  her  from 
carrying  on  ber  usual  labor  as  housewife,  and 
will  further  incapacitate  her  from  such  labor 
permanentiy,  as  plaintiff  believes." 

Defendant  filed  its  answer  to  this  petition, 
which  answer,  omitting  the  caption  and  sig- 
nature. Is  as  follows: 

"Comes  now  the  defendant.  Pioneer  Telephone 
&  Telegraph  Company,  and  for  its  answer  to  the 
petition  of  the  plaintiff  filed  herein,  denies  gen- 
erally and  specifically  each,  every,  and  all  of  the 
allegations  in  said  petition  contained,  except 
such  as  are  hereinafter  specifically  admitted. 

"Defendant  denies  that  the  plaintiff  received 
her  said  injuries,  if  any  were  received,  without 


fault  on  ber  part,  an^  Alleges  that  if  she  re- 
ceived any  injuries  at  the  place  alleged,  that 
such  injuries  were  the  result  of  ber  own  care- 
lessness and  negligmce. 

"Wherefore  the  defendant  prays  judgment  of 
dismissal  of  said  action,  and  for  its  costs  and 
disbursements  herein." 

Plaintiff  filed  her  reply,  which  reply,  omit- 
ting caption  and  signature,  la  as  foUows: 

"Comes  now  the  plaintiff  and  for  repij  to  the 
answer  of  the  defendant  in  the  above-entided 
cause  denies  that  her  injuries  complained  of 
were  the  result  of  her  own  carelessness  and  neg- 
ligence, and  denies,  further,  that  she.  was  at 
fault  in  any  manner  when  said  injury  was  re- 
ceived or  that  she  contributed  in  any  way  or 
manner  by  her  own  negUgenoe  to  the  receipt  of 
said  injury." 

On  the  trial  in  the  court  below.  Judgment 
was  rendered  for  plaintiff  for  the  sum  of 
$1,150,  to  reverse  which  judgment  defendant 
prosecuted  this  proceeding  in  error. 

The  principal  error  assigned  is  the  refusal 
of  the  trial  court  to  submit  to  the  jury  the 

I  defense  of  contributory  negligence. 

On  the  trial  the  defendant  requested  the 

I  court  to  give  the  following  Instruction: 

!  "Ton  are  instructed  that  if  you  find  from  the 
evidence  that  the  plaintiff  was  injured  as  alleged 
in  her  petition  and  that  the  injuries,  if  any, 
sustained  by  her  were  caused  by  the  carriage 
or  vehicle  in  which  she  was  ridinc  being  driven 
into  a  wire  owned  by  the  defendant  company 
and  strung  over  and  across  the  public  highway 
upon  which  such  vehicle  was  being  driven ;  yet 
if  plaintiff  knew  of  the  existence  of  such  wire 
at  such  place  and  that  its  position  was  such  as 
to  bnng  it  in  contact  with  the  top  of  the  car- 
riage if  the  carriage  was  attempted  to  be  driven 
past  or  under  it  on  said  highway,  then  it  be- 
came the  duty  of  the  plaintiff  to  exercise  such 
care  and  caution  in  approaching  the  wire  in  the 
carriage  as  an  ordinarily  prudent  person  would 
exercise  under  the  same  circumstances  to  avoid 
injury  to  herself.  And  if  you  find  that  the 
plaintiff  in  approaching  said  wire,  with  knowl- 
edge of  its  condition  as  aforesaid,  failed  to  use 
such  care  and  caution  for  her  own  safety,  and 
that  such  failure  of  care  on  the  part  of  plain- 

j  tiff  contributed  to  the  injuries  sustained  by  her, 
if  any,  then  plaintiff  cannot  recover,  and  your 
verdict  should  b«  for  the  defendant." 

On  which  was  Indorsed: 

"Refused  for  the  reason  that  the  issue  of  con- 
tributory negligence  is  not  presented  by  the 
pleadings  in  the  case. 

"Exceptions  allowed  the  defendant 

"Uhas.  B.  Wilson,  Jr.,  Judge." 

InthecaseotWatkinds  t.  Southern  Pac.  R. 
R.  Co.  (D.  C.)  88  Fed.  711,  4  L  R.  A.  238, 
plaintiff  having  alleged  in  his  complaint  that 
the  Injury  occurred  without  fault  or  negli- 
gence on  his  part,  and  the  defendant  having 
chosen  to  meet  this  allegation  with  bis  spe- 
cific denial  of  the  same,  the  court  held  that 
it  was  not  necessary  for  plaintiff  to  allege 
nor  prove  that  be  was  without  fault  In  the 
premises,  but  plalntifl  having  chosen  to  make 
the  allegation,  and  the  defendant  having 
chosen  to  meet  it  with  specific  denial,  that 
there  was  an  issue  of  fact  formed  in  the 
qnesti(m,  which  must  be  tried  aa  such  before 
judgment  could  be  rendered  in  the  case,  and 
that  where  plaintiff  alleged' in  his  complaint 
that  the  Injury,  which  is  the  subject  of  the 
j  action,  was  not  caused  by  any  fault  or  negll- 
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gence  on  his  part,  and  tbe  defendant,  Instead 
of  moving  to  strike  out  tbe  allegations,  spe- 
dficall;  denies  the  same,  that  tbe  issue  is 
formed  on  the  question  of  contrlbntory  neg- 
ligence, and  no  further  pleading  is  necessary. 

In  the  case  of  Brown  t.  Seattle  R.  B.  Co. 
et  al.,  16  Wash.  465,  47  Fac  890,  the  court 
beld  that  tbe  complaint  having  negatived 
contributory  negligence,  an  allegation  In  tbe 
answer  that  plalntUTs  injuries  were  caused  by 
ber  carelessness,  fault  and  want  of  care,  if 
denied  by  plaintiff  in  ber  reply,  is  a  good  plea 
of  contributory  negligence. 

In  the  case  of  Chicago,  Rock  Island  ft  Pac. 
Bailroad  v.  Pltcbford,  44  Okl.  197,  143  Pac. 
1146,  tbe  second  paragraph  of  tbe  answer  filed 
by  defendant  was  as  follows: 

"That,  if  any  injuries  were  sustained,  ♦  •  • 
eaid  injuries  were  the  result  of  plaintiff's  own 
negligence  and  want  of  care." 

On  a  rehearing  of  tbe  case,  oplnon  deliver- 
ed by  Mr.  Justice  Sharp,  who  was  then  a  mem- 
ber of  the  commission,  it  was  held  that  tbe  de- 
fense of  contributory  negligence  was  made  an 
Issue. 

In  tbe  case  at  bar,  plaintiff  alleged  in  her 
petition  that  tbe  top  of  said  carriage  in 
front  came  In  contact  with  said  wire  through 
no  fSault  or  negligence  on  tbe  part  of  the 
plaintiff,  and  that  said  injuries  were  directly 
and  proximately  caused  by  the  negligence 
and'  carelessness  of  defendant,  without  the 
fault  of  plaintiff,  and  could  not  have  been 
seen  or  apprehended  by  her,  and  defendant 
in  its  answer  denies  these  allegations  spe- 
dfically,  and  affirmatively  alleges,  that  if 
any  injuries  were  received,  they  were  the 
result  of  ber  own  carelessness  and  negligence, 
and  plaintiff  in  her  reply  denies  that  ber 
injuries  were  the  result  of  ber  own  careless- 
ness and  negligence,  and  further  specifically 
denies  that  she  was  at  fault  in  any  manner 
when  said  injury  was  received,  or  that  she 
contributed  in  any  way  or  manner  by  her 
own  negligence  to  the  injury. 

The  testimony  of  plaintiff  given  at  tbe 
trial,  as  set  forth  on  page  30  of  case-made. 
Is  as  follows: 

"Q.  How  often  have  you  traveled  this  road 
or  highway  yon  testified?  A.  We  traveled  quite 
frequently  during  the  years  we  have  been  there. 
Q.  Did  you  travel  it  that  morning?  A.  Yes,  sir. 
Q.  Whi«h  direction  were  you  going  that  morn- 
ing? A.  Going  west.  Q.  About  what  time  in 
the  momins?  A.  I  can't  tell  you,  maybe  8  or 
9  o'dodE.  Q.  Eight  or  9  o'clock?  A.  Yes,  sir; 
I  can't  tell  the  exact  hour.  Q.  Did  you  pass 
this  particular  spot  that  morning?  A.  Yes,  sir ; 
we  went  tbe  same  road  we  came  back.  Q.  At  the 
time  yon  passed  this  spot  that  morning  yon 
noticed  the  wire  hanging  low  over  the  roadway, 
didn't  you?  A.  I  didn't  notice  the  wire  at  all. 
Q.  Didn't  von  notice  your  husband  atop?  A. 
1  was  in  the  back  seat  and  my  brother-in-law 
was  visiting  us;  we  hadn't  seen  him  for  14 
rears;  we  were  in  conversation.  Q.  Never 
mind  that.  In  the  morning  when  yon  traveled 
by  this  place  did  you  notice  your  husband  take 
!>"  buggy  whip  and  raise  this  wire  so  you  could 
drive  under  there?    A.  I  think  be  did ;   I  didn't 


see  the  wire.    Q.  Yon  saw  him  raise  something 
so  he  could  go  under  it?    A.  Yes,  sir." 

The  testimony  of  plaintiff  given  at  the 
trial  as  set  forth  on  page  31  of  tbe  case-made, 
in  regrard  to  the  manner  in  which  they  were 
traveling,  and  as  the  accident  occurred,  is 
as  follows': 

"Q.  Yon  were  coming  down  the  hill  only 
faster  than  when  you  went  up?  A.  Yes,  sir.  Q. 
How  were  you  traveling  down  hill?  A.  Just 
Uke  we  always  did.  Q.  How  did  you  travel? 
A.  Well,  we  had  a  team  of  ponies;  they  are  no 
good  holding  back  down  a  hill.  Q.  'They  were 
going  a  pretty  good  gait?  A.  Yes,  sir.  Q.  The 
road  at  that  place  is  smooth;  it  is  rough  right 
up  to  that?  A.  It  is  not  smooth.  Q.  It  is  com- 
paratively smooth?  A.  It  is  smootiier  than  be- 
fore. Q.  You  came  to  the  incline  of  a  pretty 
steep  hill?  A.  Yes,  sir;  and  they  would  nat- 
urally fo  fast  Q.  They  were  going  foster  than 
an  ordinary  trot,  were  they  not,  Mrs.  Kopbart? 
A.  Yes,  sir ;  I  suppose  they  were ;  I  didn't  no- 
tice the  ponies." 

And  on  page  38  of  case-made,  shows  that 
plaintiff  testified  as  follows: 

"A.  I  knew  a  wire  was  there ;  I  know  a  wire 
belonged  there.  Q.  Belonged  down  where  this 
wire  was?  A.  No,  sir;  not  where  it  was,  but 
I  knew  a  wire  across  tbe  road  there.  Q.  You 
knew  it  was  crossing  the  road  there?  ^.  Yes, 
sir.  Q.  And  knew  it  was  banging  down  that 
morning  because  you  saw  your  husband  raise  it 
over  the  top?    A.  Yes,  sir." 

Under  the  testimony  of  plaintiff,  above  set 
forth,  there  was  a  question  of  fact  wtaidi 
should  have  been  submitted  to  the  jury.  Un- 
der the  petition  of  plaintiff,  answer  of  de- 
fendant, and  plaintiff's  reply,  Issue  was 
joined  on  the  question  of  contributory  neg^ 
ligence,  and  tbe  instruction  No.  2,  requested 
by  defendant,  should  have  been  given.  Tbe 
trial  court  nowhere  submitted  to  the  jury  the 
question  of  contributory  negligence,  but  took 
the  position  that  it  was  not  made  an  issue 
by  tbe  pleadings,  and  for  that  reason  should 
not  be  given. 

By  reason  of  the  error  in  not  giving  the 
jury  instruction  No.  2,  requested  by  defend- 
ant, it  1b  recommended  that  tbe  judgment  of 
tbe  trial  court  be  reversed  and  the  case  re- 
manded to  tbe  district  court  of  Lincoln  coun- 
ty for  a  new  trial.  , 

PEIR  CURIAM.    Ad<vted  In  whole. 


In   re   SURVEY   OF  SECTION  80,   TOWN- 
SHIP 19,  RANGE  20,  DEWEY  COUNTY. 
CROW  V.  FAIRCHILD,  County  Surveyor, 
et  al. 
(No.  7616.) 
(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

(ByUabut  hy  \M  Court.) 

1.   BOUNDABIES        d=>54(3)— DETEBlaNATION— 
SUBVET— APPIAI.. 

Upon  the  filing  of  the  report  of  a  survey, 
any  person  served  with  notice  of  the  survey  and 
being  aggrieved  by  such  survey  may,  within  80 
days  after  the  filing  of  such  report,  appeal  to 
the  district  court  of  the  county  by  filing  with  the 
county  surveyor  a  notice  of  his  intention  to 
appeal,  stating  in  such  notice  the  errors  in  the 
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tarrty  appealed  from,  and  by  (Ivlng  an  appeal 

bend. 

'  [Ed.  Note.— For  other  cases,  see  Bonndailes, 

Ont.  Dig.  {  271;   Dec  Dig.  «=354(3).] 

2.   BOUNDABIKB        «=964(3)— DEIE&iaNATIOH— 

SrKVET— Appkai. 
When  the  notice  and  bond  is  not  given 
within  80  days  from  the  filing  of  the  report  of 
•nrrey.  but  is  given  after  the  expiration  of  that 
time,  the  district  court  does  not  acquire  jurisdic- 
tion of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  J  271;   Dec.  Dig.  «=>54(3).] 

Commissioners'  Opinion,  DItIsIou  No.  4. 
Error  from  District  Court,  Dewey  County; 
T.  P.  Clay,  Judge. 

In  the  matter  of  the  survey  of  section  80, 
township  10,  range  20,  in  Dewey  county  by 
i.  E.  Fairchild,  as  county  surveyor.  From  a 
Judgment  of  the  district  court  dismissing  an 
appeal  by  Alex  Crow  from  the  report  of  sur- 
vey, Crow  brings  error.    Affirmed. 

W.  P.  Hickok,  of  Taloga,  for  plaintiff  in 
error.  Adams  &  Smith,  of. Taloga,  for  de- 
fendant in  error. 

EDWARDS,  0.  On  the  leth  of  October  the 
county  surveyor  completed  a  survey,  and  on 
November  14th  filed  his  report  On  March 
27th  following,  the  api)ellant  served  notice  of 
appeal  and  filed  his  appeal  bond,  the  proceed- 
tag  being  regular,  except  that  the  notice  and 
bond  were  not  filed  within  30  days  from  the 
filing  of  the  report  by  the  county  surveyor. 
The  appeal,  as  taken,  is  supported  by  affida- 
vit explanatory  of  the  delay  in  filing  the  no- 
tice and  bond  and  setting  out  the  method 
pursued  by  the  county  surveyor  in  making 
tbe  survey  and  the  nature  of  the  damage  sus- 
tained by  appellant  tbereby,  and  stating  tliat 
on  November  15th,  appellant  went  personally 
to  the  county  surveyor  and  inquire4  if  he  had 
filed  a  report,  and  was  by  said  county  sur- 
veyor informed  that  he  had  not,  and  was  not 
going  to  file  any  for  the  reason  that  he  did 
not  consider  that  he  bad  made  a  completed 
survey.  Tbe  survey  in  question  appears  to 
bave  been  made  upon  the  application  of  one 
Mat  Jones,  guardian,  appellee,  who  appeared 
In  tbe  district  court  and  filed  Ms  motion  to 
dismiss  tbe  appeal,  and  contested  the  affi- 
davit filed  by  tbe  appellant  in  support  of  the 
appeal.  The  court,  in  considering  such  mo- 
tion to  dismiss,  made  findings  of  fact  sub- 
stantially as  above  set  out,  but  held  tliat  the 
failure  of  tbe  appellant  to  file  his  notice 
within  30  days  was  sncb  a  defect  in  the  ap- 
peal that  the  district  court  did  not  acquire 
jurisdiction,  and  rendered  Judgment  dismiss- 
ing tbe  attempted  appeal.  From  such  order 
of  the  district  court  the  appellant  has  brought 
tbe  case  to  this  court  The  case  is  ably  pre- 
sented by  the  briefs  of  counsel  representing 
both  appellant  and  appellee. 
'  [1,2]  Tbe  question  to  determine  Is,  Did  the 
failure  of  the  plaintiff  in  error  to  serve  no- 
tice within  30  days  bar  tbe  right  of  appeal? 
Section  1721,  Rev.  Laws  1010,  proTldes  tbe 


procedure  for  appeals  from  ttie  county  stir- 
veyor  to  the  district  court  as  follows: 

"Upon  the  filing  of  the  report  of  each  survey, 
any  person  served  with  the  notice  of  the  survey 
as  herein  provided,  and  being  aggriev«i  by  8U<^ 
survey,  or  the  costs  tiiereo^  may  at  any  time 
within  thirty  davs  after  the  filing  of  such  re- 
port appeal  to  the  district  eourt  of  the  cotmty 
by  filing  with  the  county  surveyor  a  notice  of 
his  intention  to  ap^al,  in  which  notice  he  shall 
state  in  what  particulars  the  survey  as  shown 
by  such  report  is  erroneous  or  fails  to  do  him 
justice,  or,  if  he  appeals  from  the  apportion- 
ment of  costs  alone,  then  in  what  particulars 
the  costs  stated  in  the  cost  bill  are  unauthorized 
or  excessive,  and  by  giving  a  bond  with  two 
sureties  to  be  approved  by  and  filed  with  the 
clerk  of  the  district  court  running  to  the  said 
clerk  and  conditioned  for  the  payment  of  the 
costs  of  the  appeal  if  the  report  of  tbe  county 
surveyor  shall  be  affirmed  by  the  court  Upon 
the  filing  of  such  notice  and  bond,  the  county 
surveyor  shall  certify  such  appeal  to  the  clerk 
of  the  district  court,  by  filing  with  such  clerk 
a  certified  copy  of  the  report^  if  the  survey  be 
appealed  from,  and  the  origmal  notice  of  the 
appeal,  but  if  the  appeal  be  from  his  apportion- 
ment and  assessment  of  costs,  then  by  filing  with 
such  clerk  a  certified  copy  of  his  cost  bill  and 
the  original  notice  of  appeaL" 

Counsel  for  appellant  earnestly  and  with 
much  force  contends  that,  as  the  law  does 
not  require  the  surveyor  to  file  tbe  report 
of  a  sturvey  in  any  particular  place  in  his  of- 
fice, nor  require  bim  to  Iceep  a  public  record 
of  such  filing,  all  appellant  was  required  to 
do  was  to  make  an  Inquiry  of  the  officer  liim- 
self;  that  appellant  la  guilty  of  no  lacbes 
and  has  done  all  that  the  law,  diligence,  hon- 
esty, and  fairness  required  of  him ;  that  tbe 
failure  to  serve  tbe  notice  and  take  tbe  ap- 
peal within  tbe  time  specified  Is  due  to  mis- 
conduct bn  tbe  part  of  the  officer  from  whom 
tbe  appeal  was  sought  to  be  taken ;  and  that 
the  court  below  should  have  allowed  tbe  ap- 
peal to  be  entered  nunc  pro  tunc.  The  ap- 
pellee contends  that  in  the  absence  of  a 
statute  providing  relief  in  cases  of  fraud, 
accident,  or  mistake,  neither  an  officer,  tbe 
trial  court,  nor  appellate  court  has  power 
to  extend  the  statutory  time  for  an  appeal; 
that  If  tbe  appeal  be  not  taken  within  the 
time  fixed  by  law,  it  is  a  nullity,  and  tbe  ap- 
pellate court  is  without  Jurisdiction  thereof; 
that  the  appellate  court  cannot  act  in  srucb 
a  case  unless  authority  to  grant  relief  Is 
granted  by  some  p'rovl^on  of  law.  Numer- 
ous authorities  are  dted  by  both  appellant 
and  appellee  in  support  of  their  respective 
contentions. 

It  seems  to  be  settled  law  that  where  a 
party  does  all  that  is  required  of  him,  he 
cannot  be  deprived  of  bis  right  of  appeal 
by  the  omission  of  an  officer  to  perform  his 
duty,  either  through  negligence  or  design. 
But  as  we  construe  the  authorities  this  ap- 
plies only  to  a  duty  imposed  upon  the  offi- 
cer by  some  provision  of  the  law.  In  the 
Instant  case  the  law  does  not  require  the 
surveyor  to  notify  the  parties  of  the  filing 
of  his  report,  but  mere^  fixes  a  time  within 
which  It  must  be  filed ;   and  there  is  no  evl- 
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dence  or  flndlng  that  the  appellant  went  to 
the  ofBce  of  the  surveyor  and  demanded  to 
see  the  report  of  the  record  of  thla  filing,  or 
filed,  or  tendered  for  filing,  any  notice  of  ap- 
peal. The  appellant  did  not  appeal  nor  at- 
tempt to  appeal  within  the  time  fixed  by  the 
statute.  The  steps  necessary  to  have  been 
taken  by  him  was  to  serve  the  notice  or  ten- 
der same.  If  this  had  been  done  and  the  sur- 
veyor bad  refused  to  accept  the  notice  and 
bond,  or,  after  having  accepted  same,  had 
failed  to  certify  up  the  appeal,  the  district 
court  would  have  acquired  Jurisdiction,  and 
could  have  required  such  officer  to  perform 
tbe  steps  necessary  to  make  the  appeal  ef- 
fective. 

A  great  many  of  the  states  have  statutes 
aathorizlng  the  taking  of  appeals  after  the 
time  fixed  has  expired,  and  most,  if  not  all, 
of  the  authorities  cited  by  appellant  will  be 
found  to  be  based  upon  such  a  statute,  ex- 
cept in  cases  where  the  party  seeking  to 
appeal  has  actually  done  the  things  required 
of  Mm,  to  transfer  the  jurisdiction  to  the 
higher  court 

"(a)  Under  the  statutes  of  some  of  the  states 
an  appeal  may  be  allowed  from  a  justice's  Judg- 
ment by  %he  appdlate  court  after  the  expiration 
of  the  time  for  appeal  where  the  appellant 
brincB  himself  within  the  terms  of  the  statute." 
24Cyce84. 

The  following  citations  are  an  illustration 
of  the  effect  of  a  statute  in  such  cases: 
Thomas  v.  littlefleld,  1  Ind.  S61: 

TThe  statute  on  tbe  subject  enacts  that  tbe 
circuit  court  may,  on  motion  and  affidavit,  au- 
thorize the  taking  of  an  appeal  *  •  *  after 
the  expiration  of  30  days  from  the  rendition 
of  the  judgment,  if  it  shall  anpear  *  *  * 
that  the  party  wishing  the  appeal  was  prevent- 
ed from  taking  the  same  witoin  said  30  days 
by  unavoidable  circumstances,  or  by  tbe  im- 
proper conduct  of  the  justice  *  *  *  or  of 
tbe  appellee,  and  that  he  has  merits  in  such  ap- 
pesL  Bev.  Sut  1843,  page  t>U2."  Goldhamer 
V.  LaUbridge,  107  Mich.  259,  65  N.  W.  97. 

"The  generid  statute  relative  to  Justices' 
courts  provides  that  appeals  to  tbe  circuit  court 
shall  be  taken  within  5  days  after  the  ren^- 
tion  of  judgment,  but  that  the  circuit  Judge  may 
aathorize  an  appeal  after  tbe  expiration  of  that 
time  where  the  partjr  has  been  prevented  from 
taking  the  same  by  circumstances  not  under  his 
contror  (citing  2  How.  Sut  Mich.  ||  6999- 
7006). 

But  these  anthorlt^es  and  the  numerous 
others  sustaining  the  same  proposition  are 
Dot  In  point  here,  for  the  reason  that  in  this 
state  no  such  statnte  exists.  To  sustain  the 
contention  of  the  appellant  and  extend  the 
time  for  appeal,  It  would  be  necessary  to  in- 
graft upon  the  law  a  proposition  not  express- 
ed therein.  The  general  rule  supported  by 
many  authorities  is  stated  In  2  Enc.  of  P. 
k  P.  pp.  239,  244,  245: 

"Statute*  of  Limitation  JuriidiotioML  Stat- 
Dt«s  limiting  the  time  to  appeal  from  a  decision 
Mow  are  mandatory  and  iurladlctional.  They 
mnat  therefore  be  strictly  complied  with.  Tbe 
court  cannot  ingraft  any  exceptions  on  the  stat- 
ute nor  admit  any  excuse  for  failure  to  comply 
with  its  requirements ;  and,  unless  an  appeal  Is 
taken  within  the  statutory  period,  the  court  has 


no  jurisdiction,  and  tbe  appeal  is  void  tor  all 
purposes,  and  will  be  dismissed  either  on  motion 
of  appellees  or  on  die  appellate  court's  own 
motion.  In  such  case  tbe  court  has  no  power  to 
make  any  other  order  than  that  of  dismissal;  it 
cannot  Inquire  into  the  Jurisdiction  of  the  lower 
court 

"Eatention  of  Time.  •  ♦  •  No  court  or 
judge  can  extend  the  statutory  time  for  taking 
an  appeal,  except  where  the  statute  so  author- 
izes. 

"ReJief  againet  AooUent.  The  prevailing  doe- 
trine  is  that  an  appellate  court  cannot  relieve 
an  appellant  from  tne  effect  of  misfortune,  ac- 
cident or  mistake,  unless  tbe  statute  expressly 
authorises  relief.  Therefore  the  appellant's 
right  of  appeal  lapses  with  the  expiration  of 
the  statutory  period  beyond  recall." 

In  Mnrtr  v.  Osbum  (Uiaa.)  24  Sonth.  878, 
the  court  says: 

"To  sustain  the  contention  of  counsel  for  the 
appellant  and  maintain  the  Jurisdiction  of  the 
circuit  court  in  this  case,  we  shall  be  compelled 
to  ingraft  an  exception  on  the  statute,  ana  this 
we  are  not  authorized  to  do.  While  It  is  true 
that  during  the  greater  part  of  the  entire  6  davs 
following  the  rendition  of  tbe  judcment  the 
justice  of  the  peace  was  absent  and  therefore 
that  the  aj^pellont  could  not  file  bis  appeal  bond 
and  have  it  approved,  yet  it  is  also  true  that 
the  [appeal]  bond  might  have  been  filed  and 
approved  on  the  day  of  the  rendition  of  the 
Judgment,  as  the  justice  of  the  peace  was  not 
absent  himself  until  the  next  day. .  Tbe  cause 
presents  a  hardship,  perhaps,  but  we  cannot 
relieve  against  it  without  ingrafting  on  tbe  stat- 
ute an  exception  which  the  Legislature  has  not 
seen  proper  to  make." 

And  in  line  with  these  holdings  this  court 
In  Vowell  T.  Taylor,  8  OkL  620,  68  Paa  944, 
says: 

"An  appeal  is  purely  a  statutory  privilege,  and 
la  not  a  matter  of  right  It  is  only  by  complying 
with  the  statutory  requirements  that  one  be- 
comes entitled  to  the  privilege  of  an  appeal.  By 
other  provisions  of  the  statute  the  courts  are 
authorized  to  permit  the  filing  of  new  bonds,  or 
the  giving  of  additional  sureties,  in  cases  where 
the  appeal  bond  or  sureties  shall  be  insufficient 
Statutes  1893,  t  4772.  But  such  authority  is 
only  conferred  where  a  bond  bns  been  given 
and  accepted,  and  is,  for  some  defect  or  irregu- 
larity, insufficient  Where  no  bond  is  given  no 
right  to  an  appeal  exists,  and  no  such  ririit 
can  be  acquired  in  the  absence  of  a  bond.  The 
jurisdiction  of  the  cause  is  in  the  court  renders 
ing  the  judgment  and  such  jurisdiction  cannot 
be  transferred  to  the  district  court  unless  an 
appeal  bond  be  executed,  and  approved  by  the 
justice  who  rendered  the  judgment." 

See,  also,  cases  of  Huzza  v.  Clark  et  aL, 
102  Ga.  679,  27  S.  B.  677;  Deacon  t.  Pany, 
68  N.  J.  Law,  186,  62  Aa  628;  Henderson  t. 
Pendleton,  154  Paa  1145. 

That  there  may  be  hardship  npon  appel- 
lant in  the  instant  case  may  be  admitted, 
but  we  think  this  court,  in  the  absence  of  a 
statute,  is  without  the  power  to  extend  or  en- 
large the  time  for  an  appeal  in  order  to  miti- 
gate the  hardship  of  any  particular  case. 
Equity  may  relieve.  Dnnlap  y.  Bumph,  43 
OkL  491,  143  Pac.  329.  But  aa  the  dUtrlct 
court  did  not  acquire  jurisdiction  of  the  ap- 
peaL  it  was  without  power  to  hear  and  de- 
termine same. 

Tbe  judgment  will  be  affirmed. 

PER  CURIAM.   Adopted  In  wholflk 
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BURNBTT  T.  SAPULPA  REFININQ  CO. 

(No.  7632.) 

(Supreme  Goort  of  OkUhoma.    July  U,  1916.) 

(Syllalttt  hy  the  Court.) 

1.  Appeal  and  Ekbob  0=>100(1)— Decisions 
Review  ABUj—FiNAU-Tr. 

An  order  of  the  district  court  allowing  a 
temporary  iujuuctiun  may  Iju  appealed  from  and 
brought  for  review  in  tbiis  court  before  final 
judgment  is  bad  in  tbe  trial  court  in  the  main 
action. 

l£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  l>ig.  U  070-674;  i>ec.  Uig.  <8=> 
100(1).] 

2.  INJDMOTIOH   «=»128— NATDBK  OJ'  REMEDY— 

Adequacy  of  Remedy  at  Law. 
Where  a  party  testifies  that  he  is  worth 
from  $12,000  to  $15,000,  and  the  trespass 
tlkreatened  by  him,  if  committed,  will  result  in 
the  supension  of  the  business  of  an  extensive 
oil  refinery,  the  court  was  warranted  in  finding 
that  he  was  not  able  to  respond  in  such  dam- 
ages as  would  likely  be  incurred  by  said  re- 
finery if  the  threatened  trespass  was  actually 
carried  out. 

[Eld.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  g  278 ;   Dec  Dig.  <S=>128.] 

3.  Injunction    €=>137(4)  — Tempoeabt    In- 
junction—Gboundb. 

A  temporary  injunction  should  never  be 
panted  because  of  the  mere  apprehension  that 
injury  may  be  done. 

[E<d.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  J  300;    Dec  Dig.  «=137(4).I 

4.  Injunction  «=>47—Gkound8— Trespass. 

Where  an  oil  refinery  is  in  the  actual  pos- 
session of  a  certain  tract  of  land  claiming  the 
title  thereto,  and  a  party  sets  up  an  adverse 
claim  thereto  and  takes  forcible  possession 
thereof,  and,  having  been  ousted,  threatened  to 
return  and  again  take  forcible  possession,  and 
there  is  a  reasonable  probability  of  said  threats 
beinp  executed,  the  said  party  should  be  re- 
strained by  means  of  injunction  until  the  title 
to  said  property  is  determined  by  the  proper 
legal  procedure. 

[E<d.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  100;   Dec.  Dig.  <8=»47.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Creek  County; 
Ernest  B.  Hughes,  Judge. 

Action  by  tbe  Sapulpa  Refining  Company 
against  Brooks  G.  Burnett  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

H.  B.  Martin  and  A.  F.  Moss,  both  of  Tul- 
sa, for  plaintiff  in  error.  J.  F.  Lawrence,  of 
Sapulpa,  for  defendant  in  error. 

MATHEWS,  O.  The  parties  wiU  be  desig- 
nated as  In  the  trial  court  This  is  an  ac- 
tion for  an  Injunction,  which  was  begun  by 
the  filing  of  the  following  petition,  duly 
sworn  to: 

"Comes  now  the  plaintiff  and  for  its  cause  of 
action  against  tbe  defendant  alleges  and  states: 

"That  the  plaintiff  is  a  corporation,  organized 
under  the  laws  of  the  state  of  Oklahoma,  and 
is  engiif;ed  iu  the  manufacturing  business,  to 
wit:  The  refining  business  near  the  city  of 
Sapulpa,  Creek  county,  Okl.  That  the  plain- 
tiff is  now  and  has  been  for  more  than  three 
years  last  past  in  lawful,   peaceable  and   ac- 


tual possession,  occnpancy  and  control  of  the 
following  described  property,  to  wit:  [Describ- 
ing premises.]  That  said  land  above  described 
nas  at  all  times  aforesaid  been  used  by  plain- 
tiff for  the  purposes  of  its  said  business. 

"That  on  or  aboat  the  1st  dajr  of  Angnst, 
1915,  and  about  12  o'clock,  midnight,  the  de* 
fendant.  Brooks  O.  Burnett,  without  notice, 
and  without  warning,  entered  upon  said  prem- 
ises, and  destroyed  the  improvements  thereon, 
and  cut  and  removed,  and  laid  down  the  fence, 
and  erected  thereon  fences,  and  obstmctiona, 
and  otherwise  mutilated  said  premises  above 
described,  and  undertook  to  take  possession 
without  warrant  of  law,  and  the  said  defendant 
did  stay  on  said  premises  and  did  undertake  to 
forcibly  prevent  plaintiff  from  the  free  use  and 
occupancy  and  control  of  said  premises  afore- 
said, and  did  undertake  to  prevent  the  servants 
and  employes  of  plaintiff  from  crossing  said 
premises,  and  did  threaten  to  violently  hold 
possession  of  said  premises  or  a  part  thereof 
and  did  so  remain  on  said  premises,  and  did  so 
act  until  about  12  o'clock  noon  of  August  1, 
1915. 

"That  defendant  threatens  to  and  plaintiff  is 
led  to  believe  and  does  believe  that  defendant 
will  attempt  to  forcibly  enter  said  premises, 
and  trespass  thereon  unless  restrainea  by  this 
court  That  plaintiff  believes,  and  therefore 
states  the  facts  to  be  that  unless  restrained  by 
this  court,  the  defendant  will  immediately  and 
continuously  trespass  upon  said  property  afore- 
said, or  a  part  thereof,  and  will  interfere  with 
the  business  of  the  plainUff,  and  will  Cndertake 
by  force  to  take  possession  of  said  property  or 
a  part  thereof,  and  will  seriously  interfere  with 
the  business  of  the  plaintiff,  and  that  plaintiff 
will  be  irreparably  injured. 

"That  defendant  threatens  to  and  plaintiff  be- 
lieves will,  unless  restrained  by  this  court,  pre- 
vent plaintiff  or  will  by  force  undertake  to  pre- 
vent plaintiff  from  crossing  said  property  or  a 
part  thereof,  and  that  in  the  ordinary  course 
of  plaintiff's  business  it  is  necessary  to  cross 
and  use  said  premises. 

"That  the  business  of  plaintiff  is  a  large  one, 
and  the  good  will  is  of  considerable  value,  and 
that  it  is  necessary  to  have  the  free  and  un- 
hampered use  of  said  property  aforesaid  in  or- 
der to  carry  on  its  business,  and  that  the  threat- 
ened acts  of  the  defendant  will  damage  and  ir- 
reparably injure  said  business  aforesaid. 

"Wherefore  plaintiff  prays  judgment  that  the 
defendant^  his  agents  and  employes  be  restrain- 
ed and  enjoined  from  trespassing  upon,  or  inter- 
fering with,  the  business  of  plaintiff,  or  its 
property  aforesaid,  and  more  especiauy  from 
entering  upon  said  premises  above  described  or 
in  any  manner  interfering  with  plaintiff's  pos- 
session or  attempting  to  take  possession  of  said 
premises  or  any  part  thereof,  or  from  removing 
or  destroying  any  fences,  or  other  improvements 
thereon,  or  in  any  manner  interfering  with  the 
employes  and  servants  of  plaintiff  in  entering; 
crossing  or  using  said  premises  or  in  their  vo- 
cations, and  for  such  other  and  further  orders 
as  to  the  court  shall  seem  equitable  nnd  Just 
"J.  F.  Lawrence,  Attorney  for  Plaintiff." 

The  defendant  waived  summons,  but  It 
does  not  appear  that  any  pleadings  were  filed 
by  defendant  A  court  trial  was  had  and  a 
temporary  Injunction  granted,  from  which 
defendant  appeals. 

The  evidence  In  the  case  was,  In  substance, 
that  the  plaintiff  was  a  corporation  engaged 
in  the  refining  of  crude  oU.  The  refining 
plant  was  located  near  Sapulpa  upon  a  tract 
of  land  near  the  Frisco  Railroad  right  of 
way,  and  consisted  of  20  acres,  and  also  of 
a  small  triangular  tract  lying  between  the 
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jnaln  plant  and  the  Frisco  right  o£  way, 
wUch  la  the  bone  of  contention. 

The  main  plant  of  the  refining  company 
ms  located  on  the  20-acre  tract,  and  the 
small  tract  or  strip  aforesaid  was- used  for 
a  yard  and  passageway  to  the  loading  rack 
on  the  railroad  right  of  way,  and  the  pipes 
for  transferring  the  oU  from  the  refinery  to 
the  railroad  right  of  way  for  shipping  ran 
across  the  strip.  The  refinery  company  had 
been  In  actual  possession  of  the  entire  tract, 
inclndlng  this  strip,  which  it  was  claiming 
under  deed,  ednce  1907.  The  defendant  also 
elaimed  this  strip  by  virtue  of  a  certain  deed, 
and  on  the  night  of  August  1,  1915,  went  up- 
on the  same  and  took  possession  thereof  and 
cut  down  plaintiff's  fences  and  refused  to  per- 
mit any  of  plaintiff's  employes  to  enter  or 
aoss  said  strip,  and  so  held  possession  un- 
til about  noon  of  the  next  day,  when  plaintiff 
again  obtained  possession  In  some  way  not 
divulged  by  the  evidence,  and  as  defendant 
was  still  threatening  to  return  and  again 
take  forcible  possession  of  said  strip,  the 
plaintur  applied  to  the  court  for  an  Injunc- 
tion to  restrain  him  from  so  doing. 

II]  It  waa  correctly  held  In  Pioneer  Tele- 
phone &  Telegraph  Co.  v.  City  of  BartlesvlUe, 
27  OkL  214,  111  Pac.  207,  that  an  order  of 
the  district  court  allowing  a  temporary  In- 
junction may  be  appealed  from  and  brought 
for  review  In  this  court  before  final  judgment 
Is  had  In  the  trial  court  in  the  main  action. 

Pbintiff  also  raises  the  point  that  no  mo- 
tion for  a  new  trial  was  filed  In  the  trial 
court  As  this  proposition  Is  not  discussed 
and  no  authorities  dted,  without  passing 
thereon  or  expressing  any  opinion  as  to  Its 
merits,  we  will  deem  this  point  as  waived 
and  will  pass  to  the  points  raised  t^  plaln- 
tifl  in  error. 
i  The  two  propositions  presented  and  dls- 
I     CDssed  by  defendant  are : 

j  "(1)  It  is  error  to  grant  a  temporary  injone- 
I     tion  to  restrain  a  threatened  trespass  such  as 

could  be  fally  compensated  in  money  damages. 
"(2)  The    mere    apprehension    of    injnry    or 

trespass  is  not  snfficient  to  warrant  an  inltmo- 

tion." 

[2]  It  was  admitted  at  the  trial  that  the 
defendant  about  midnight  went  on  the  strip 
of  land  in  controversy,  whldi  was  then  In 
I  possessioa  of  the  plaintiff,  and  destroyed 
I  the  ftoces  Inclosing  it  and  erected  fences  of 
I  Us  own  and  remained  on  the  property  until 
noon  of  the  next  day,  and  ordered  the  em- 
ploy&)  of  idaintlff  to  stay  off  this  strip,  and 
threatened  to  use  force  to  keep  them  off  and 
that  afterwards  he  still  threatened  to  go 
bt<&  and  again  take  forcible  possession 
thereof,  bnt  defendant  contends  that  an  in- 
junction will  not  lie  in  such  a  case  to  restrain 
a  trespass,  bnt  that  plaintiff  had  a  full,  ade- 
quate, and  complete  remedy  at  law  by  way  of 
an  action  for  damages,- and  that  the  evidence 
shows  that  defendant  was  solvent,  and  dtea 
MarabaU  v.  Hoinier,  13  OkL  264,  74  Pac. 
S68,  Thompson  t.  Tucker  et  aL,  16  Okl.  486, 


83  Pac.  413,  6  Ann.  Ca&  1012,  and  BradEen 
v.  Stone  et  al.,  20  Okl.  613,  05  Pa&  236,  as 

sustaining  his  contention. 

Without  going  Into  the  first  point  of  this 
proposition  here  we  take  issue  with  the 
contention  that  the  evidence  showed  that  de- 
fendant was  solvent  to  the  extent  that  he 
was  able  to  respond  In  damages  should  it 
be  found  that  plaintiff  was  entitled  to  dam- 
ages. While  defendant  testified  that  he  own- 
ed real  estate  worth  from  $12,000  to  $15,000, 
yet  after  being  urged  at  length  to  describe 
the  same  and  give  its  value,  in  an  indefinite 
way  he  testified  he  owned  some  lots  in 
Sapulpa  of  the  approximate  value  of  $2,000, 
and  some  property  In  Kiowa  county,  no  value 
given.  It  is  a  matter  of  common  knowledge 
that  the  value  of  town  lots  generally  in  this 
state  is  of  an  indefinite  status,  and  too  often 
more  imaginary  than  real.  The  evidence  in 
this  case  showed  that  plaintiff  was  engaged 
In  an  extensive  oil  refining  business,  and 
that  in  order  to  ship  its  products  it  was 
necessary  to  use  the  strip  of  land  in  dispute 
and  the  damage  it  would  incur,  should  it  be 
deprived  of  its  shipping  facilities  for  a  very 
short  while,  would  easily  exceed  the  value 
of  defendant's  property.  We  l)elieve  the  evi- 
dence shows  that  defendant  was  not  able  to 
respond  In  such  damages  that  would  probably 
be  Incurred  by  plaintiff  if  the  threatened 
trespass  was  actually  carried  out. 

[3, 4]  Defendant's  second  contention  is  that 
the  temporary  injunction  was  improperly 
granted  because  at  the  most  the  evidence 
only  showed  a  threatened  trespass,  and  that 
this  court  has  held  in  Hodglns  v.  Hodgins, 
23  Okl.  625. 103  Pac.  711.  and  City  of  Wood- 
ward et  aL  V.  Raynor,  29  OkL  493,  119  Pac. 
964,  as  well  as  other  cases,  that  a  temporary 
injunction  should  never  be  granted  because 
of  the  mere  apprehension  that  injury  may  be 
done.  We  find  no  fault  with  these  cases  and 
believe  they  state  a  correct  proposition  of 
law  when  proi>erly  applied,  but  in  the  case 
at  bar  the  evidence  shows  that  the  defendant, 
instead  of  applying  to  the  courts  to  have  his 
right  and  claim  to  the  strip  of  land  in  con- 
troversy determined  in  an  orderly  and  pre- 
scribed, way,  saw  fit  to  adopt  force  and  vio- 
lence as  his  remedy  and  went  upon  the  prem- 
ises, which  plaintiff  had  occupied  and  had 
possession  of  for  several  years,  at  the  hour 
of  midnight  and  demolished  the  improve- 
ments and  proposed  by  force  to  keep  the  em- 
ployes of  plaintiff  away  fran  said  premises, 
and  it  was  admitted  at  the  trial  that  he  waa 
then  stUl  threatening  to  return  and  repeat 
the  trespass.  It  would  be  but  to  admit  the 
impotency  and  Inefficacy  of  the  law  to  say 
that  in  such  an  extreme  case  as  is  here  pre- 
sented that  the  only  redress  available  te 
plaintiff  would  be  some  law  action.  For  au- 
thority it  is  unnecessary  to  look  beyond  tbe 
decisions  of  our  own  oourta 

The  case  of  Murphy  v.  Fitch,  35  OkL  364, 
130  Pac.  298,  presents  facts  very  similar  te 
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thoBe  in  the  cose  at  bar,  and  there  it  was 
Ueld: 

"Where  certain  lots  were  In  possession  of  P., 
daiming  title  thereto,  and  the  same  are  sought 
to  be  taken  forcible  possession  ot  by  M.,  who 
claimed  an  adverse  title,  F.'s  possession  may  be 
preserved  until  the  final  determination  as  to  the 
title  by  means  of  injunction." 

To  the  same  effect  in  Glasco  v.  School  Dist. 
No.  22,  McClaln  County,  24  Okl.  236,  103 
Pac.  687: 

"Where  a  school  district  is  in  possession  of  a 
tract  of  land,  occupying  the  same  with  its  build- 
ings and  claiming  title  thereto  by_  virtue  of  a 
deed  of  donation,  and  the  same  is  invaded  by  a 
party  likewise  claiming  title  thereto,  who  takes 
possession  thereof  and  destroys  a  portion  of  the 
property  of  the  district  and  piles  lumber  and 
building  material  thereon  and  begins  the  erec- 
tion of  a  building,  it  will  be  granted  a  tem- 
porary Injunction  restraining  said  party  from 
interfering  with  its  possession  until  the  title  to 
the  same  is  determined." 

While  the  order  complained  of  was  made 
in  court  and  not  in  chambers,  and  while  a 
permanent  injunction  was  prayed  for,  yet 
the  court  saw  fit  and  proper  to  grant  a  tem- 
porary Injunction  only.  The  title  to  the 
strip  ot  land  in  controverqr  was  In  dispute ; 
It  being  claimed  by  both  plalntiCT  and  defend- 
ant It  was  entirely  proper  that  the  status 
of  property  should  be  thus  preserved  by  the 
court  until  the  title  thereto  could  be  regularly 
litigated  In  an  action  brought  for  that  pur- 
pose, and  the  granting  of  a  temporal?  injunc- 
tion in  such  cases  is  a  matter  within  the 
sound  discretion  of  the  trial  court,  and  such 
action  of  the  court  will  be  reversed  only  for 
abuse  of  such  discretion,  and  we  believe  the 
action  of  the  court  here  was  especially  war- 
ranted and  proper.  Bourland  et  al.  v.  Lang- 
ford,  36  OkL  278,  128  Pac.  240;  Webb  v. 
Bowman  et  aL,  149  Pac.  169;  Galbreath  v. 
McLone,  152  Pac.  855. 
'  We  recommend  that  the  Judgmoit  be  af- 
flrmed. 

POB  CURIAM.    Adopted  In  whole. 


MESSNBR  V.  GARROLIi  et  aL     (No.  7850.) 
<Snpreme  Court  of  Oklahoma.    July  25,  1910.) 

(SyUabua  hy  the  Court.) 

MOBTOAOIES    «=332(3)— REQitelTKS— Abbolutk 

..Deed  as  MoBraAQB. 

Where  the  mortgagor  executes  to  the  mort- 

f'Agee  a  deed  to  the  property  mentioned  and 
lewribed  in  certain  mortgages  which  are  given 
to  secure  certain  notes,  the  notes  are  not  can- 
eeled  nor  the  mortgages  released  of  record, 
and  the  mortgagee  is  permitted  to  retain  them 
iU  bis  possession  and  under  his  control,  and  said 
deed  is  placed  in  a  bank  in  escrow  to  be  deliv- 
ered to  the  mortgagee  on  a  certain  date,  unless 
die  indebtedness,  principal  and  interest,  are 
pkid  prior  to  that  time,  (ind  on  failure  to  pay 
the  same  at  said  date  certain  said  deed  is  deliv- 
ered, Aeld,  the  deed  should  be  treated  as  a  mort- 
gage, even  though  it  is  in  form  a  deed,  and 
shcnld  be  foreclosed  as  such. 

[Ed.  Note.— For  other  casps.  see  Mortgages, 
dent.  Dig.  «  60;  Dec.  Dig.  «=»32(3).l 


Oommissloners*  Opinion,  Divifllon  No.  2.  Er- 
ror from  District  Court,  Alfalfa  County; 
James  B.  Culllson,  Judge. 

Action  by  T.  J.  Carroll  against  Henry  "L. 
Messner  and  others,  in  ejectment,  rents  and 
damages.  Trial  to  the  court  and  Judgment 
for  plaintiff,  and  defendant  Messner  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

Tltns  &  Talbot,  of  Cherokee,  for  plalntttf 
in  error.  H.  0.  Kirkendall,  of  Cherokee,  and 
B.  C.  Wilooz,  of  Anthony,  Kan.,  for  defend- 
ants In  error. 

BRUNSON,  C.  The  parties  to  this  case 
wQl  be  referred  to  and  designated  here  as 
they  were  in  the  trial  court 

On -the  24tb  day  of  April,  A.  D.  1914,  T. 
J.  Carroll  brought  suit  In  ejectment  in  the 
district  court  of  Alfalfa  county,  Okl.,  against 
Henry  lu  Messner,  Roy  Martin,  and  Mrs.  Roy 
Martin.  The  defendants  Roy  Martin  and  bis 
wife,  Mrs.  Roy  Martin,  were  made  parties  to 
the  suit  in  order  that  any  Interest  they  have 
in  the  lands  In  controversy  might  be  barred. 
They  were  served  with  process,  but  made  no 
appearance  or  otherwise  defended  against 
the  action,  and  It  appears  that  they  had  no 
interest  in  the  lands  further  tlian  that  they 
were  tenants  thereon.  They  will  not  be  re- 
ferred to  further  In  this  opinion.  The  con- 
test was  between  T.  J.  Carroll,  plaintiff,  and 
Henry  L.  Messner,  the  defendant 

It  is  alleged  In  the  plaintUTs  first  amended 
petition  that  on  the  2d  day  of  March,  A.  D. 
1911,  the  defendant  Henry  L.  Messner  and 
his  wife,  Matilda  Messner,  for  a  valuable 
consideration,  made,  executed,  and  delivered 
to  the  plaintiff,  T.  J.  Carroll,  and  John  C. 
Carroll,  their  certain  promissory  note  In 
writing  for  |1,000,  with  interest  at  the  rate 
of  10  per  cent,  per  annum  from  date  until 
paid,  the  same  becoming  due  and  payable  on 
the  15th  day  of  February,  A.  D.  1912,  and 
that  at  the  same  time  and  for  the  purpose  of 
securing  said  promissory  note  the  defendant 
Henry  L.  Messner,  Joined  by  his  wife,  Ma- 
tilda Messner,  executed  and  delivered  their 
certain  mortgage  in  writing,  whereby  they 
mortgaged  to  T.  J.  Carroll,  the  plaintiff,  and 
to  John  C.  Carroll,  the  following  described 
real  estate  situate  in  Alfalfa  county,  state  of 
Oklahoma,  to  wit:  The  N.  W.  %  of  section 
17,  township  20,  R.  9,  W.  I.  M.,  containing 
106.49  acres,  less  the  right  of  way  of  the 
Kansas  City,  Mexico  &  Orient  Railway  and 
Chicago,  Rock  Island  &  Pacific  Railway; 
that  said  mortgage  was  duly  signed,  ac- 
knowledged, and  delivered  to  said  plaintiff, 
and  was  thereafter  duly  filed  for  record  In 
the  office  of  the  register  of  deeds  of  Alfalfa 
county,  state  ot  Oklahoma,  on  the  15th  day 
of  March,  A.  D.  1011;  that  thereafter  the 
said  John  O.  Carroll  by  assignment  conveyed 
all  ot  his  right,  title,  and  Interest  in  and  to 
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odd  note  and  mortgage  to  tUe  said  T.  J.  Oar^ 
roU,  plalntlfl. 

It  Is  fuitber  alleged  that  on  the  2d  day  of 
March,  A.  D.  1911,  the  defendant  Henry  li. 
Messner,  Joined  by  Us  wife,  Matilda  Mesa- 
ner,  made,  execated,  and  delivered  another 
certain  promlaaory  note  for  the  sum  of  $1,- 
000,  for  a  yalnable  consideration  to  the  plain- 
tiff, T.  J.  Carroll,  and  to  John  0.  Carroll, 
aaid  note  bearing  Interest  at  the  rate  of  10 
per  cent,  per  unTnim  from  date  until  paid,  It 
becoming  due  and  payable  on  the  15th  day 
of  February,  A.  D.  1912 ;'  that  at  the  Bume 
time  the  aald  defendant,  Hem7  L.  Messner, 
Joined  by  his  wlf6,  Matilda  Messner,  and  for 
the  purpose  of  secnrlng  said  note,  made,  exe- 
coted,  and  delivered  a  certain  mortgage,  in 
irritlDg,  to  T.  J.  Carroll  and  to  John  C.  Car- 
roll, to  the  tbllowing  described  lands  situat- 
ed in  Alfalfa  county,  state  of  Oklahoma,  to 
wit:  The  W.  ^  of  the  N.  E.  %  and  the  B. 
Vk  of  the  N.  W.  \i  of  section  6,  township  28, 
R.  9,  W.  I.  M.,  containing  168.81  acres,  ac- 
cording to  the  government  survey;  that  said 
mortgage  was  duly  signed  and  acknowledged, 
and  was  thereafter  recorded  in  the  office  of 
the  register  of  deeds  of  said  Alfalfa  county, 
state  of  Oklahoma,  on  the  15th  day  of  March, 
A.  D.  1911,  and  that  the  said  John  C.  Carroll, 
by  proper  assignment,  conveyed  all  of  hia 
right,  title,  and  interest  In  and  to  said  mort- 
i  gage  and  note  to  said  plaintiff,  X.  J.  Carroll. 
It  Is  further  alleged  that  on  the  22d  day 
of  April,  A.  D.  1911,  William  T.  Rush,  joined 
by  his  wife,  Gertrude  Bush,  for  a  valuable 
consideration,  made,  executed,  and  delivered 
to  the  plaintiff,  T.  J.  Carroll,  their  certain 
promissory  note  in  the  sum  of  |2S0,  which 
I  note  became  due  and  payable  three  years  aft- 
I  er  date,  together  with  interest  thereon  at 
the  rate  of  10  p«  cent,  per  annum  from  date 
until  paid,  and  that  at  the  same  time  and 
as  a  part  of  the  same  transactlcRi  and  for 
the  puriMse  of  securing  said  Indebtedness  the 
said  William  T.  Rush  and  Gertrude  Rush, 
Us  wife,  made,  executed,  and  delivered  their 
certain  mortgage  to  said  plaintiff,  covering 
the  following  described  real  estate  situate  in 
Alfalfa  county,  state  of  Oklahoma,  to  wit: 
Lot  4  and  the  S.  W.  M.  of  the  N.  W.  ^  of 
secUon  5,  township  28,  B.  9,  W.  I.  M.,  con- 
taining 81.21  acres;  that  thereafter  and  on 
the  16th  day  of  October,  A.  D.  1911,  said 
WUliam  T.  Rush,  joined  by  his  wife,  Ger- 
tmde,  conveyed  by  warranty  deed  to  the  de- 
fendant Henry  L.  Messner,  said  real  estate 
so  mortgaged  for  the  payment  of  said  note 
of  $^0,  and  interest  thereon,  and  in  said 
deed  said  defendant  agreed  to  pay  said  note. 
It  la  further  alleged  that  on  the  29th  day 
of  March,  A.  D.  1913,  the  defendant  Henry 
L.  Messner  and  Matilda  Messner,  his  wife, 
tor  the  purpose  of  satisfying  .said  notes  and 
mort^ges  above  set  out  and  mentionedt  axe- 
cnted  and  delivered  to  the  plaintiff  th^  cer- 
tain warranty  deed  covering  all  of  the  lands 
above  described,  and  that  the  plaintiff  there- 


by baa  a  legal  estate,  in  tee  simple,  and  alsa 
an  equitable  estate  in  and  to  all  of  the  above-' 
described  lands,  making  a  total  acreage  of 
361.51  acres,  less  the  right  of  way  of  the, 
railroads  above  named;  that  said  deed  was 
duly  executed,  acknowledged,  and  delivered 
to  the  plaintiff,  and  by  him  caiised  to  be  filed 
in  the  office  of  the  register  of  deeds  of  Al- 
falfa coimty,  state  of  Oklahoma,  on  the  9tta 
day  of  March,  A.  D.  1914,  and  recorded  In. 
book  15  at  page  326,  and  that  the  plaintiff  is 
entitled  to  the  immediate  possession  of  said' 
premises,  but  that  the  defendant  Henry  ^' 
Messner  Is  unlawfully  and  wrongfully  with- 
holding possession  of  said  premises  from 
him,  and  that  said  Henry  L.  Messner  has 
been  wrongfully  in  possession  of  the  prop- 
erty herein  described  since  on  or  about  or 
near  the  28th  day  of  March,  A.  D.  1913. 

It  Is  further  alleged  that  the  plaintiff  has 
been  damaged  by  said  defendant  in  the  sum 
of  $400,  because  of  the  wrongful  possession 
of  said  real  estate,  and  that  the  reasonable 
rental  value  of  said  property  is  the  sum  o£ 
$200  per  annum;  that  defendant  Is  unlawful' 
ly  and  wrongfully  keeping  plaintiff  out  of 
the  use  and  possession  of  said  premises,  anit 
is  collecting  and  using  the  rents  and  profits- 
arising  therefrom  for  his  benefit,  and  in  ther 
prayer  he  further  asks  for  all  other  proper 
relief. 

To  this  petition  several  motions  were  filed 
and  overruled  and  exceptions  saved.  <ta 
November  10th,  A.  D.  1914,  the  defendant, 
Henry  L.  Messner  filed  his  answer  to  said 
first  amended  petition  and  denied:  (1)  All 
and  singular  the  material  allegations  of  said 
petition  not  expressly  admitted;  (2)  denied 
that  plaintiff  had  title  to  said  real  estate; 
(3)  denied  that  plaintiff  was  entitled  to  iios- 
sesslon  thereof  at  the  time  of  filing  this  ac- 
tion or  at  any  other  time,  and  in  the  prayer 
of  his  answer  he  asked  for  "all  other  and 
further  relief  to  which  in  law  and  eciuity  he- 
may  be  entitled."  A  receiver  was  appUed. 
for  in  this  case  by  the  plaintiff  and  was  by^ 
the  court  appointed;  to  which  action  of  the- 
court  exceptions  were  duly  saved  and  there- 
after a  motion  was  made  by  the  defendant' 
to  vacate  the  appointment  of  receiver,  which 
motion  was  overruled  and  exceptions  saved.^ 
On  November  14th,  A.  D.  1914,  the  same  be- 
ing a  day  of  the  regular  November,  A.  B-.t 
1914,  term  of  the  district  court,  this  cause 
came  regularly  on  for  triaL  The  plaintiff  in- 
troduced In  evidence  the  deed  and  all  of  the 
notes  and  mortgages  above  referred  to;  they, 
were  properly  ma;:ked  for  identification  and 
admitted  as  evidence ;  also  introduced  in  evi~ 
deuce  without  objection  the  following  agree- 
ment: 

"This  agreement  made  and  entered  into  this 
8th  day  of  March,  A.  D.  1913,  by  and  between 
T.  J.  Carroll  as  party  of  the  first  part  and 
Uenty  L.  Messner  as  party  of  the  second  pcut, 
witnesseth:  That  wherein  party  of  the  second 
part  is  indebted  to  party  of  the  first  part  tor 
the  sum  of  about  '$2,700,  which  Indebtedness 
is  secured  by  three  mortgages  on  certain  lands 
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in  Alfalfa  connty,  Oklahoma,  and  on  second 
part;  is  unable  at  this  time  to  pay  said  mort- 
gager or  the  interest  thereon,  he  hereby  agrees 
with  party  of  the  first  part  to  execute  and 
deliver  to  Waldron  State  Bank  a  warranty  deed 
for  the  lands  covered  by  said  mortgages,  said 
deed  to  be  made  to  T.  J.  Carroll,  and  left  in 
escrow  with  said  Waldron  State  Bank  together 
with  this  contract  and  said  party  of  the  first 
part  in  consideration  of  the  above  covenants 
and  agrees  to  give  second  party  the  right  to 
recover  said  deed  at  an;^  time  before  March  Ist, 
1914,  by  paying  to  said  first  party  or  his  as- 
signs the  amounts  of  said  mortgages  on  the 
lands  conveyed  in  said  deed  with  interest  to  date 
of  payment  thereof  and  sold  Waldron  State 
Bank  is  hereby  authorized  to  return  to  party  of 
second  part  the  above-mentioned  deed  upon  suffi- 
cient proof  that  said  mortgages  have  been  sat- 
isfied. 

"It  is  further  agreed  that  second  party  shall 
execute  and  put  up  with  this  contract  a  promis- 
sory note  in  favor  of  the  first  party  for  the  simj 
of  $225.00  for  one  year's  interest  on  said 
mortgages,  which  note  is  also  to  be  held  by 
said  Waldron  State  Bank  and  in  case  said  sec- 
ond party .  shall  redeem  said  deed  within  one 
year  from  March  1st,  1913,  said  note  shall  be 
null  and  void  and  shall  be  returned  to  party 
of  the  second  part  but  in  case  said  second  party 
shall  not  redeem  said  deed  said  note  shall  be 
delivered  to  said  party  of  the  first  part  who 
shall  agree  to  release  said  mortgages  when  said 
deed  is  delivered  him  at  the  expiration  of  one 
year  from  March  1st,  1913,  unless  redeemed 
sooner  by  party  of  second  part." 

The  defendant  executed  the  note  and  deed 
mentioned  In  this  contract  and  deposited 
them  in  escrow  in  the  bank  as  therein  pro- 
vided. He  did  not  pay  the  indebtedness, 
principal,  and  interest  before  the  1st  day  of 
March,  A.  D.  1014,  and  the  depositary  deliv- 
ered the  deed  to  the  plaintiff  and  he  caused 
it  to  be  placed  of  record.  The  plaintiff  de- 
manded possession  of  the  premises  some  time 
In  or  aboat  the  month  of  March,  A.  D.  1914, 
from  the  defendant,  which  possession  was 
refused,  defendant  saying  that  he  had  in- 
formation that  the  deed  tliat  he  executed  to 
said  premises  was  void.  The  defendant  did 
not  deny  the  execution  of  any  of  the  above 
notes,  mortgages,  contract  or  deed.  He  tes- 
tified that  the  rentals  on  said  premises  would 
amount  to  about  |200  per  year,  plaintiff  and 
the  defendant  being  the  only  witnesses  that 
testifled.  At  the  close  of  the  testimony  the 
conrt  rendered  Judgement  for  the  plaintiff 
for  the  possession  of  said  real  estate  and  for 
$200  rents.  A  motion  was  filed  for  a  new 
trial  by  the  defendant  in  due  time,  and  it 
was  heard  by  the  court  and  by  him  overrul- 
ed, to  which  action  of  the  court  the  defend- 
ant excepted,  and  the  case  is  now  before  us 
on  appeal. 

The  defendant  has  18  specifications  of  er- 
ror in  his  petition  in  error,  but  he  argues 
all  of  the  assignments  except  assignments 
Nos.  2  and  8  under  the  proposition  that  a 
deed,  thouj^  absolute  In  form,  if  given  as 
security  for  an  indebtedness,  is  merely  a 
mortgage,  and  does  not  convey  title  nor  tight 
of  possession  to  the  grantee. 

If  the  relation  of  debtor  and  creditor  ex- 
isted prior  to  the  execution  of  the  deed  4uid 


continued  to  exist  between  th6  parties  to 
this  cause  of  action  after  the  deed  was  de- 
livered to  the  possession  of  the  depositary, 
then  the  deed  must  be  treated  as  a  mort- 
gaga  If,  on  the  other  Iiabd,  tbia  transac- 
tion was  a  conditional  sale,  then  the  title 
passed  upon  the  delivery  of  the  deed  by  the 
depositary. 

The  escrow  agreement  fixes  the  amouat 
due  upon  the  several  notes,  principal  and 
interest,  at  $2,700.  It  also  provides  for  the 
giving  of  a  note  In  favor  of  the  plaintiff  for 
$225  to  cover  the  Interest  for  a  period  of 
one  year  on  said  Indebtedness,  and  tliat  the 
defendant  shall  have  the  right  to  pay  the 
indebtedness,  together  with  the  interest  due, 
at  any  time  before  the  1st  day  of  Mardi.  A. 
D.  1914,  and  that  upon  satisfactory  evidence 
being  produced  to  the  depositary  of  the  pay- 
ment of  the  notes  and  mortgages,  It  was 
authorized  to  return  said  deed  to  said  de- 
fendant, and  that  in  case  the  defendant  "did 
not  redeem  said  deed,"  the  $22S  note  was  to 
be  delivered  to  the  plaintiff,  and  in  case  of 
the  payment  of  said  indebtedness  the  plain- 
tiff was  to  release  said  mortgages  of  record. 
The  trial  conrt  found  that  tlie  defendant 
executed  the  $225  note  to  cover  the  interest 
upon  the  amount  due  for  the  year  1913.  The 
authorities  hold  that  a  mortgagor  may  sell 
the  mortgaged  property  to  the  mortgagee, 
although  the  transaction  will  be  scrutinized 
closely  to  determine  its  fairness;  that  sueli 
a  transaction  is  almost  as  much  open  to  sus- 
pidon  as  a  purchase  by  a  trustee  from  his 
beneficiary.  Villa  v.  Rodriguez,  70  U.  S.  323, 
20  Jj.  Ed.  406.  It  Is  also  said  that  a  con- 
veyance of  the  mortgaged  premises  from  the 
mortgagor  to  the  mortgagee  will  be  regard- 
ed as  a  mere  change  in  the  form  of  security, 
unless  it  clearly  and  unequivocally  shows 
that  both  parties  Intended  otherwise.  Ennor 
V.  Thompson,  46  III  214;  Earle's  Adm'r  v. 
Blanctaard,  S5  Yt  288,  81  AtL  913. 

The  deed  being  placed  in  escrow  could  not 
be  delivered  by  the  bank  until  on  ae  after 
the  Ist  day  of  March,  1914,  and  the  defend- 
ant, according  to  the  terms  of  the  escrow 
agreement,  had  from  the  8th  day  of  March, 
A.  D.  1913,  until  the  day  when  the  deed 
could  be  delivered  In  whidi  to  pay  said  in- 
debtedness and  have  the  deed  returned  to 
him,  and  thereupon  the  plaintiff  waa  to  re- 
lease said  mortgage.  It  appears  to  us  that 
at  the  most  this  could  only  be  regarded  as  a 
mere  change  in  the  form  of  security.  If  the 
defendant  had  immediately  delivered  the 
deed  upon  its  execution  by  him  to  the  plain- 
tiff and  the  plaintiff  had  canceled  the  notes 
and  the  mortgages  and  there  had  been  an 
agreement  whereby  the  defendant  retain  the 
right  to  boy  the  land  back  within  a  specified 
length  of  time,  then  the  title  would  have 
passed.  The  rule  is  laid  down  In  4  Kent, 
Com.  at  page  144: 

"The  test  of  the  distinction  is  dils:  If  the 
relation  of  debtor  and  creditor  Temaiiis  and  a 
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iM  itUl  saMsts  It  b  a  mortgage,  bat  If  the 
kbt  is  extinguished  by  the  agreement  of  the 
parties,  •  •  •  and  the  grantor  has  the  priv- 
Jepe  of  refandinjf  if  he  pleases  in  a  given  time, 
lEd  thereby  entitle  him  to  a  reconveyance,  it  is 
1  conditional  sale." 

The  rule  Is  also  laid  down  In  27  Cyc.  p. 
iiH,  as  follows: 

"Once  a  mortgage  always  a  mortgage.  •  •  • 
For  the  same  reason  it  is  not  conn)etent  for 
urtira  to  make  a  conveyance  of  land,  absolute 
m  form,  a  security  for  the  payment  of  money 
br  a  pven  day,  with  the  further  agreement  that 
it  payment  is  not  then  made,  the  instrument 
■hall  be  treated  as  an  absolute  sale ;  if  the 
mstniment  is  a  mortgap;e  vhen  delivered,  it  will 
id  continue  cmtil  the  right  of  redemption  is  cut 
off  in  some  of  the  modes  recognized  by  law." 

In  the  case  of  Beverly  v.  Davis,  79  Wash. 
SSt,  140  Paa  696,  It  is  said  In  the  syllabus: 

"Whether  an  instrument  is  a  deed  or  a  mort- 
^e  is  determined  at  the  inception  of  the  trnns- 
arnon;  the  intention  of  the  parties  determin- 
iiij;  its  nature.  The  statutory  right  of  redemp- 
tion inheres  in  a  mortgage,  and  cannot  be  waiv- 
ed, whether  the  mortgage  be  in  the  usual  form 
or  in  the  form  of  an  absolute  deed ;  the  rule  be- 
ing 'once  a  mortgage,  always  a  mortgage.' " 

In  the  case  of  Gibson  v.  Morris  State  Bank, 
fi  Mont  60,  140  Pac.  77,  tt  la  said: 

"Where  a  deed,  absolute  in  form,  is  given  by 
t  debtor  to  his  creditor,  if  the  indebtedness  re- 
mains uncanceled,  the  conveyance  is  treated  in 
equity  as  a  mortgage,  tliough  the  grantee  may 
not  regard  it  as  sudi." 

In  Voris  y.  Robblns,  1S3  Pac.  120,  it  is  said: 
•TThether  a  transaction  evidenced  by  an  ab- 
solute conveyance  wiU  be  held  to  be  a  sale  or 
onlr  a  mortgage  must  be  determined  by  a  con- 
sideration of  the  peculiar  circumstances  of  each 
cue.  The  form  of  the  conveyance  is  not  con- 
dasive.  The  intention  of  the  parties  is  the 
onlr  true  and  infallible  test  Tms  intention  is 
to  be  gathered  from  the  circtmistances  attending 
the  transaction  and  the  conduct  of  the  parties, 
w  well  as  from  the  face  of  the  written  con- 
ttact  Before  a  deed  can  be  declared  to  be  an 
nnitable  mortgage,'  there  must  «ziBt  a  debt 
vnieh  must  be  personal  in  its  nature  and  en- 
forceable against  the  person  independent  of  iho 
lecnrity." 

In  the  case  of  Kranss  t.  Potts,  88  OU.  674, 
135  Pac  362,  It  Is  said: 

"The  h<rfder  of  a  deed  absolute,  taicen  as  a 
Ncurity  for  a  debt,  can  only  -acquire  title  by  a 
foreclosure  of  his  mortgage,  and  any  agreement 
of  forfdture  is  y^i." 

In  the  case  of  live  Stock  Ca  y.  Trading 
Co..  87  Kan.  221, 123  Pac.  733,  L.  B.  A.  1915B, 
492,  the  Supreme  Court  of  that  state  bad 
liefore  It  tlie  question  of  whether  a  deed,  de- 
posited in  escrow  to  be  delivered  to  the 
pantee  In  the  event  debtor  failed  to  pay  the 
debt  by  a  stated  time,  was  an  absolute  deed 
of  conveyance,  or  merely  a  mortgage  securing 
1  debt  The  syllabus  in  that  case  on  this 
question  Is  as  follows: 

"Where  by  the  agreement  of  the  mortgagor 
ind  mortgagee  the  note  secured  and  deed  for  the 
Dortgaced  property  from  the  mortgagor  to  the 
mortgagee  are  depiMited  in  escrow,  both  to  be 
detirered  to  the  mortgagor  if  he  pays  his  debt  by 
1  certain  date,  otherwise  the  note  to  be  deliver- 
ed to  him  and  the  deed  to  the  mortgagee,  the 
Uivety  of  the  deed  in  accordance  with  the 
•xreement  does  not  divest  the  mortgagor's  title. 
If  such  a  deed  is  regarded  as  taking  effect  at 
the  time  of  itt  iegout  is  escrow,  the  omtinaed 


existence  of  the  Indebtedness  thereafter  charac- 
terhEss  it  as  a  mortgage.  If  it  is  regarded  as 
taking:  effect  at  the  end  of  the  designated  period, 
it  is  invalid  as  an  absolute  conveyance  ol  title. 
because  it  is  an  attempt  to  procure  in  advance 
a  release  of  the  equity  of  redemption." 

The  plaintiff  in  his  petition  pleaded  the 
execution  and  delivery  of  the  notes  and  mort- 
gages ;  pleaded  that  the  mortgages  were  given 
to  secure  the  payment  of  the  notes,  and  con- 
tained a  description  of  the  real  estate  and  the 
conditions  contained  in  the  defeasance  clause 
of  the  mortgages  and  the  default  of  the  defend- 
ant in  making  payments.  The  date  of  the  fil- 
ing of  the  mortgages  in  the  office  of  the  regis- 
ter of  deeds  and  also  the  deed  in  question,  was 
pleaded,  and  each  and  all  of  said  Instrument, 
together  with  the  notes,  were  attadied  to 
said  petlticm  and  marked  exhibits  and  made 
a  part  thereof,  and  in  the  prayer  he  asked 
for  all  other  proper  relief.  It  wa»  not  nec- 
essary to  have  pleaded  all  the  not<>s.  and 
mortgages  in  his  petition,  bnt  slnoe  he  has 
done  so,  we  think  that  the  mortgages  and 
notes,  together  with  the  escrow  agreement 
and  the  evidence  offered  by  him,  aie  suffi- 
cient, together  with  the  finding  of  the  court 
that  the  $225  note  was  given  as  interest,  to 
establish  the  tact  that  the  relation  of  debtor 
and  creditor  existed  between  the  parties  to 
this  transaction,  and  tliat  the  deed,  though 
absolute  In  form,  was  given  as  aecorlty  for 
the  Indebtedness,  and  that  It  is  merely  a 
mortgage,  and  that  it  does  not  convey  title 
or  right  of  possession  to  the  grantee.  The 
plaintiff  in  his  brief  says  that  this  court  may 
consider  the  entire  record  of  the  case,  weigh 
the  evidence,  and  render  such  Judgment  as 
the  trial  court  should  have  rendered  and 
that.  If  It  finds  that  the  deed  Is  In  fbct  a- 
mortgage,  this  court  should  render  the  prop- 
er decree,  or  order  one  entered  In  the  trial 
court,  foreclosing  said  deed  as  a  mortgage. 
And  the  following  authorities  are  cited  In 
support  of  this  contention:  Tucker  t. 
Thraves,  151  Pac.  698 ;  Hatchw  ▼.  Klnkald, 
150  Pac.  182;  Success  Realty  Go.  v.  Trow- 
bridge, 160  Pac.  898. 

It  Is  contended  that  it  was  prejudicial  er- 
ror for  the  court  to  refuse  to  vacate  the  or- 
der appointing  a  receiver,  but  since  the  trlnl 
conrt  should  have  treated  the  case  as  a  fore- 
closure proceeding  and  be  is  ordered  by  this 
court  to  80  treat  it,  it  was  not  error  to  ap- 
point a  receiver,  or  to  refuse  to  vacate  the 
order  appointing  him. 

The  trial  conrt  committed  reversible  error 
in  not  treating  said  deed  as  a  mortgage,  se- 
curing the  Indebtedness  mentioned  and  de- 
scribed in  plaintifTs  petition.  The  case  is 
therefore  reversed  and  remanded,  with  direc- 
tions to  the  trial  court  to  set  aside  the  Judg- 
ment heretofore  rendered  in  said  cause  and 
treat  said  deed  as  a  mortgage  and  foreclose 
the  same  imder  the  law  as  if  it  were  a  mort- 
gage. 

PER  CURIAM.   Adopted  la  wholBb 


Digitized  by 


Google 


366': 


169  PAOinp  BPPOBTBB 


(OU. 


TAILBT  T.  HARRISON.    (No.  T312.) 
(Supreme  Court  of  Oklahoma.    July  25,  1918.) 

(Syttalu*  6y  the  Covrt.) 

Sams    <S=3l79(4)— Imfuxd    Wabbautt— Ik- 

sPEcTiow  BY  BxrrxB. 
Where  there  is  no  express  warranty  accom- 
panying a  description  of  personal  property,  and 
the  buyer,  after  inspection  and  with  full  op- 
portunity to  examine,  accepts  the  property,  he 
is  estopped  from  afterwards  claiming  damages 
for  failure  to  comply  with  the  description. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Dig.  S§  460-463 ;   Dec.  Dig.  «=s>179(4).] 

CJommlssloners*  Opinion,  DivlBlon  No.  1. 
Error  from  County  Ooort,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  M.  A.  Harrison  against  H.  B. 
Talley.  Judgment  for  plalntlfF,  and  defend- 
ant brings  error.    Affirmed. 

8.  S.  Bassett,  of  Tnlsa,  for  plaintiff  In  er- 
ror. Lydecker  &  Steele,  of  Tulsa,  for  de- 
fendant in  error. 

RUMMONS,  C.  This  case  was  commenced 
before  a  Justice  of  the  peace  of  Tulsa  county, 
by  the  defendant  in  error  against  the  plain- 
tiff in  error,  to  recover  tbe  sum  of  $3.66  for 
chicken  wire  sold  by  defendant  In  error  to 
plaintiff  in  error.  Plaintiff  in  error  filed  bis 
answer  and  counterclaim,  claiming  damages 
in  tbe  sum  of  $40  because  of  tbe  defective 
condition  of  said  wire.  Bpon  appeal  to  the 
county  court,  defendant  in  error  had  Judg- 
ment in  tbe  sum  of  $3.65.  The  motion  of 
plaintiff  in  error  for  a  new  trial  baring  been 
overruled,  he  brings  this  proceeding  In  error 
to  reverse  said  judgment 

Plaintiff  in  error  makes  several  assign- 
ments of  error  which  we  deem  it  unnecessary 
to  set  out  herein,  since  the  undisputed  evi- 
dence sbows  that  plaintiff  in  error  had  an 
opportunity  to  investigate  the  wire  com- 
plained of  before  attempting  to  use  it,  and 
after  such  Investigation  did  use  it  and  still 
retains  It  His  only  complaint  is  of  the  un- 
successful results  obtained  from  the  use  of 
said  wire,  nor  does  he  rely  upon  any  express 
warranty.  Tbe  facts  bring  this  case  square- 
ly within  the  rule  laid  down  by  the  territori- 
al Supreme  Court  in  the  case  of  Brown  v. 
Baird,  6  Okl.  133,  48  Pac.  180,  wherein  It  la 
said: 

"Where  there  is  no  express  warranty  accom- 
panying a  description  of  personal  property,  and 
'  the  buyer,  after  inspection  and  a  full  opportuni- 
ty to  examine,  accepts  the  property,  he  is  es- 
topped from  afterwards  claiming  damages  for 
failure  to  comply  with  the  description." 

This  rule  Is  followed  and  adhered  to  by 
this  court  In  tbe  case  of  Brovni  v.  Davidson, 
42  Okl.  698,  142  Pac.  387,  wherein  it  is  said 
by  Commissioner  Brewer,  in  commenting  up- 
on the  rule  announced  In  Brown  v.  Baird, 
supra: 

"This  rule  works  no  hardship  when  applied 
to  cases  like  this.  Upon  receipt  of  the  norse, 
if  it  was  found  that  be  did  not  come  up  to  the 


description  given  of  him,  defendant  oould  have 
so  advised  tne  seller,  repudiating  the  sale,  and 
demanded  the  advance  payment  back.  If  what 
he  had  paid  out  had  been  returned  to  him  and 
the  colt  taken  back,  he  would  have  been  nnkurt ; 
if  it  had  not,  and  he  could  prove  his  contention 
that  it  was  not  such  an  animal  as  be  bad  con- 
tracted for,  be  could  have  recouped  his  damages. 
But  with  lull  knowledge  he  chose  to  affirm  tbe 
sale  and  renew  his  promise  to  complete  the  pay- 
ment when  due." 

In  the  instant  case,  plaintiff  in  error  with 
full  knowledge,  according  to  his  own  evi- 
dence of  the  defective  condition  of  tbe  wire 
sold  him  by  defendant  In  error  accepted  It 
and  used  It,  and  still  continues  to  use  it.  He 
cannot  now  be  heard  to  complain  that  be 
bas  been  damaged  because  of  the  Imperfect 
results  obtained  by  the  use  of  said  wire. 

We  find  no  merit  in  the  assignments  of  er- 
ror presented  in  the  brief  of  plaintiff  in  er- 
ror, and  the  Judgment  of  the  court  below 
should  therefore  be  affirmed. 

PEB  CURIAM.    Adopted  lu  whole. 


KOSTACHBK  ▼.  OWEN.    (No.  7439.) 
(Supreme  Ck>urt  of  Oklahoma.    July  11,  1916.) 

(BvUahu$  bv  the  Oomrt) 
Apfeax.  and  Ebbob  «=>567(1)— Cabb-Mad»- 

NuLLmr. 
In  an  absence  of  a  waiver  by  tbe  defendant 
in  error,  a  case-made,  signed  and  settled  by 
the  trial  court  before  the  expiration  of  the  time 
granted  for  the  suggestion  of  amendments,  is  a 
nullity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  2515-26ia  2620-2522; 
Dec.  Dig.  «=»567(1).] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Noble  County; 
Wm.  M.  Bowles,  Judge.     * 

Action  by  B.  A.  Owen  against  Joaepb  Ko»- 
tachek.  Judgment  for  plaintiff  and  defend- 
ant brings  error.    Dismissed. 

H.  A.  Johnson,  of  Perry,  for  plalntUI  In  er- 
ror. P.  W.  Cress,  of  Perry,  for  defendant  In 
error. 

BLElAKMORE,  O.  This  case  presents  er- 
ror from  the  district  court  of  Noble  county, 
wherein  Judgment  was  rendered  for  the  plain- 
tiff on  January  7,  1914.  Thereafter,  Janu- 
ary 29th,  motion  for  new  trial  was  overruled, 
and  defendant  granted  60  days  in  addition  to 
the  time  allowed  by  statute  within  which  to 
prepare  and  serve  a  case-made.  On  Febru- 
ary 24,  1914,  defendant  was  granted  an  addi- 
tional 60  days  from  tbe  expiration  of  tbe 
time  allowed  in  the  original  order  within 
which  to  make  and  serve  such  case,  and  plain- 
tiff was  given  20  days  thereafter  to  suggest 
amendments,  the  case-made  to  be  settled  and 
signed  on  5  days*  notice.  On  June  2,  1914, 
29  days  before  expiration  allowed  him  to 
suggest  amendments  thereto,  and  without 
waiver  of  such  right,  in  the  absence  of  plalo- 
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tiff  or  bis  ooonsel,  tbe  caae-made  waa  eet- 
tled  and  signed  by  the  Judge.  Plaintiff  now 
moTes  to  dlHinltw  this  proceeding  for  the  rea- 
son that  the  action  of  the  trial  Judge  in  a'lgn- 
iBg  and  settling  case-made  under  circum- 
stances was  a  nullity.  In  Cummings  y.  Tate 
(not  yet  offldally  reported)  147  Fac.  304,  It 
is  held: 

"The  time  allowed  by  the  trial  CQnrt  for  th6 
(uggestion  of  amendments  to  a  caae-made  com- 
mences to  ran,  not  from  the  date  of  the  serv- 
ice of  the  case-made,  but  from  the  expiration  of 
the  period  of  extension.  In  an  absence  of  a 
waiver  by  the  defendant  in  error,  a  case-made, 
eigncd  and  settled  by  the  trial  court  before  the 
(spiratioii  of  the  time  granted  for  the  sugges- 
tion of  amendmemtB,  is  a  nullity ." 

The  motion  to  dismiss  l8  well  taken  and 
should  be  sustained. 

PER  OURIAM.    Adopted  In  whol& 


BUTLEai  ct  aL  T.  FRYER.    (No.  7366.) 
(Supreme  Court  of  Oklahoma.    July  11,  1816.) 

(SyUahvt  by  the  Court.) 

L  JUDOIOERT        4C3682(1)— CONCLUaiyENBSS— 
MaITKBS    CoHOLTJDKD— PABTIEa. 

A  judgment  rendered  in  an  action  of  eject- 
ment, in  which  the  grantee  in  a  champertous 
deed  is  the  plalntift  and  the  party  in  posses- 
aoa  of  the  land  in  queation  Is  the  defendant,  is 
not  oonduslTe  of  the  questions  raised  in  a  sub- 
sequent action  brought  by  the  grantors  in  a 
champertous  deed  for  the  use  and  benefit  of 
the  grantee  therein  to  recover  possession  of  the 
came  land,  since  the  titles  upon  which  the  caus- 
es of  action  are  based  are  not  the  same  and 
the  parties  are  not  the  same. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1203;  Dec  Dig.  «=682a)71 

2.  JnDGMEHT     ^=3682(1)  —  CONCLUaiVSNXSS  — 

Mattebs  Conclttded— Parties. 
There  Is  no  such  privity  of  estate  between 
the  grantee  in  a  champertous  deed  and  his 
grantor  as  will  render  a  judgment,  given  in  an 
action  of  ejectment  in  which  a  grantee  was 
plaintiff,  condnsiye  in  a  subsequent  action 
brought  by  the  grantors  in  such  deed  against 
the  party  in  possession. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1203 ;  Dec.  Dig.  «=»S82(1).] 

Ckmimlsaloners'  Opinion,  Divisloa  No.  2. 
Appeal  from  District  Court,  Atoka  Coun- 
ty; J.  G.  Balls.  Special  Judge. 

Action  by  William  Butler  and  anod>er,  tot 
the  use  and  benefit  of  C.  W.  Miller,  against 
Andrew  J.  Fryer.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

Humphreys  &  Cook,  of  Atoka,  for  plain- 
tiffs in  «rror.  W.  S.  Farmer,  of  Atoka,  for 
defendant  in  error. 

BURFORD,  0.  This  was  an  action  Insti- 
tuted by  Wm.  Butler  and  Adeline  Butler,  bis 
wife,  for  the  use  and  benefit  of  C.  W.  Sillier, 
against  Andrew  J.  Fryer,  to  recover  the  pos- 
sessioQ  of,  and  to  cancel  the  deeds  to,  cer- 
tain land  in  Atoka  county,  Oklahoma.  It 
appears  that   Wm.    Butler   and    wife    were 


Choctaw  Freedmen,  and  allottees  of  the  land 
in  controversy.  They  executed  deeds  to 
this  land  to  the  defendant,  Fryer,  at  a  time 
when,  it  seems  to  be  admitted,  they  could 
not  convey  by  reason  of  the  restriction  acts 
passed  by  Congress.  Thereafter,  and  at  a 
time  when  they  could  lawfully  convey  the 
land  In  queation,  they  did  convey  It  by  war- 
ranty deed  to  0.  W.  Miller.  Meanwhile 
however.  Fryer,  the  defendant,  had  entered 
into  the  possession  of  the  land,  and  has  at 
all  times  been  In  actual  and  adverse  posses- 
sion thereof.  MlUer  commenced  an  action 
In  ejectment  against  Fryer  to  recover  pos- 
session. Pending  this  action  Fryer  secured 
a  deed  from  William  and  Adeline  Butler 
conveying  to  him  the  land,  of  which  he  was 
then  an  occupant  The  action  by  Miller 
against  Fryer  was  decided  In  favor  of  Fry- 
er, and  upon  appeal  to  this  court  the  decision 
of  the  district  court  was  afBrmed  (Miller  v. 
Fryer,  35  Okl.  145,  128  Paa  713),  upon  the 
ground  that  the  deed  of  the  Butlers  to  Mill- 
er, while  Fryer  was  in  possession  of  the 
land,  was  Champertous,  and  as  to  Fryer  was 
void.  After  the  conclusion  of  this  case  the 
present  action  by  the  Butlers  for  the  bene- 
fit of  Miller  was  brought  The  defendant. 
Fryer,  denied  the  transfer  to  Miller,  and 
further  pleaded  that  the  judgment  of  the 
case  of  Miller  against  Fryer  was  res  judi- 
cata of  all  the  questions  In  the  present  case. 
The  trial  court  found  that  Miller  was  the 
real  party  in  Interest  In  the  present  action, 
and  that  he  was  concluded  by  the  fOrm'er 
judgment  This  is  the  principal  error  as- 
signed upon  ai^)eal. 

[1,  t]  We  are  unable  to  agree  with  the  con- 
clusions of  the  trial  court  In  order  for  a 
judgment  to  be  a  bar  In  a  subsequent  action, 
among  other  things  the  prior  judgment  must 
have  been  rendered  in  an  action  In  which 
the  same  parties,  or  their  privies,  were  con- 
cerned, as  are  parties  litigant  In  the  action 
in  which  the  former  judgment  Is  pleaded  as 
a  bar.  So,  too.  It  must  be  shown  that  the 
questions  involved  In  the  instant  action  were 
those  which  were  Utlgated  or  could  have 
properly  been  litigated  in  the  former  action. 
In  the  case  at  bar,  Miller  Is  not  the  plain- 
tiff, nor  Is  he  a  party  to  the  action.  The 
action  is  brought  in  the  name  of  the  But- 
lers. It  Is  true  it  Is  for  the  use  and  bene- 
fit of  Miller,  but  he  Is  not  as  concluded  by 
the  trial  court  the  real  party  In  Interest 

This  court  has  held  (Gannon  v.  Johnston, 
40  OkL  696,  140  Pac.  430,  Ann.  Cas.  1015D, 
522)  that  the  grantee  in  a  champertous  deed' 
may  sue  in  the  name  of  his  grantor  to  re- 
cover the  land  conveyed  by  such  deed.  Our 
statute  requires  that  all  actions  shall  be 
brought  In  the  name  of  the  real  party  In 
interest  SecUon  4681,  Rev.  L.  1910.  It  can 
only  be,  therefore,  by  holding  that  the  gran- 
tor in  the  champertous  deed  Is  the  real  par- 
ty in  Interest  that  the  right  to  sue  in  his 
name  can  be  sustained.     Such  is  the  effect 
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of  the  dedslona  cited  Iq  BUBport  o£  ***  doo- 
trine  laid  down  In  Gannon  v.  Jobo*"^*!.  bu- 
pra.  See  Steeple  v.  Downing,  GO  W^.  478; 
CkMgler  T.  Rogers,  25  Fla.  853,  7  South.  391; 
Pearson  t.  King,  99  Ala.  126,  10  South.  919. 
In  the  case  of  Miller  v.  Fryer  et  al.,  the  rea- 
son of  the  decision  in  favor  of  the  defendant 
was  that  Miller  could  not  maintain  the  ac- 
tion on  his  champertoua  deed.  Under  Gan- 
non T.  Johnston,  supra,  the  Butlers  can 
maintain  the  action,  or  it  can  be  maintained 
in  their  name  for  the  benefit  of  Miller.  In 
the  former  case  the  title  relied  upon  as  the 
basis  of  the  action  in  ejectment  was  the  deed 
by  the  Butlers  to  Miller;  in  the  instant 
case  the  title  relied  on  is  the  patent  from 
the  government  to  the  Butlers.  It  seems, 
therefore,  that  there  is  neither  identity  of 
parties  plaintiff  nor  of  causes  of  action.  We 
think  It  can  hardly  be  said  that,  if  a  person 
prosecutes  an  action  which  he  has  no  right 
to  maintain,  the  Judgment  for  defendant 
therein  is  conclusive  against  a  party  who 
does  have  the  lawful  right  to  maintain  an 
action  involving  the  same  subject-matter. 
But  it  is  said,  and  truthfully,  that  this  court 
has  held  that  a  Judgment  is  conclusive,  not 
only  of  the  matters  litigated,  but  also  of 
matters  which  might  have  been  given  In  evi- 
dence or  pleaded  in  the  original  action,  ex- 
cept such  as  related  to  set-off  and  the  like; 
and  further  that  the  Judgment  binds  not 
only  the  parties  to  the  action,  but  also  those 
In  privity  with  them.  Neither  of  these  hold- 
ings, however,  are  applicable  to  the  instant 
case.  It  Is  true  that  in  Gannon  v.  John- 
ston, supra,  we  held  that  where  the  action 
was  brought  In  the  name  of  the  champertous 
grantee  he  might  thereafter  by  amendment 
Join  the  name  of  his  grantor  and  maintain 
the  action,  but  we  have  never  understood  the 
rule  that  Judgments  are  conclusive  to  those 
matters  which  might  have  been  pleaded  to 
be  carried  so  far  as  to  hold  that  such  Judg- 
ment concludes  the  right  of  a  necessary  par- 
ty to  the  action,  who  was  never  served  or 
api>eared  therein,  merely  because  be  might 
have  been  made  a  party,  and  might  have 
been  brought  into  the  action.  Neither  can  it 
be  said  in  any  proper  sense  that  the  Butlers 
are  privies  in  estate  with  Miller.  Privity  in 
estate,  as  we  understand  it,  implies  mutuali- 
ty of  or  anccession  in  Interest  Thus  Miller 
might  be  In  privity  with  the  Butlers  and 
bound  by  the  Judgment  against  thenii  but 
that  does  not  necessarily  mean  that  the  But- 
lers are  In  privity  with  MiUer  and  bound 
by  the  Judgment  In  an  action  In  which  he 


alone  was  the  party  def  etadant.  As  is  said 
in  Bigelow  on  Estoppel,  p.  142,  approved  In 
Seymour  r.  Wallace,  121  Mich.  402,  80  N.  W. 
242: 

"To  make  a  man  a  privy  to  an  action,  be 
must  have  acquired  an  mterest  in  the  subject- 
matter  of  the  action,  either  by  inheritance,  suc- 
cession, or  purchase  of  a  party  subsequent  to 
the  action,  or  he  must  hold  the  property  sob- 
•rdinately." 

So  It  is  said  that  the  ground  on  which 
persons  standing  in  privity  to  the  litlf^atlne 
party  are  bound  by  the  proceeding  to  which 
he  Is  a  party  is  that  they  are  Identical  with 
blm  In  interest  Williams  ▼.  Barkley,  165 
N.  Y.  48,  58  II.  B.  765;  Pennington  v.  Hunt 
(C.  O.)  20  Fed.  195.  "Prlylty  impUea  succes- 
sion." Boughton  V.  Harder,  46  App.  Mr. 
352,  61  N.  Y.  Supp.  674.  "The  title  of  the 
privy  must  be  derived  front  a  party  bound 
by  the  Judgment"  Allan  v.  Hoffman,  83  Va. 
129,  2  S.  E.  602;  Dickinson  v.  lovell,  35  K, 
H.  9;  Hunt  v.  Haven,  52  N.  H.  162;  Cole- 
man T.  Davis  (Tex.  Civ.  App.)  86  S.  W.  103; 
Hungate  r.  Hetser,  83  Kan.  265,  111  Faa 
183. 

If  there  are  exertions  to  tUs  rule  they 
are  not  applicable  here.  As  was  said  In  All- 
red  V.  Smith,  135  N.  C.  443,  47  S.  B.  597.  65 
Li.  R.  A.  924:  "No  one  can  be  bound  by  or 
take  advantage  of  an  estoppel  of  another 
who  does  not  succeed  or  hold  subordlnately 
to  his  position."  In  the  instant  case  the 
Butlers  did  not  succeed  to  any  estate  or  hold 
subordinately  to  Miller  in  any  manner.  It 
is  Miller  who,  if  he  has  any  Interest  at  all, 
holds  subordinately  to  the  Butters.  We  are 
of  the  opinion,  therefore,  that,  although  a 
recovery  of  the  Butler^  may  inure  to  tbe 
benefit  of  Miller,  there  is  no  sndi  identity  ot 
parties  or  causes  of  action  In  tbe  Instant 
case  SB  to  render  the  Judgment  in  the  former 
case  res  Judicata  of  the  questions  in  the 
case  at  bar. 

The  rulings  and  findings  of  the  trial  court, 
suggested  as  erroneous  by  the  defendant  in 
error,  we  are  precluded  from  reviewing  by 
reason  of  the  fact  that  he  has  filed  no  cross- 
petition  in  error,  and  these  questions  must 
therefore  be  left  for  the  determination  ot 
the  trial  court  upon  a  retrial. 

For  error  of  law  in  holding  tbe  Jndgment 
in  MiUer  ▼.  Fryer  oondusive  ot  the  quesH 
tions  in  the  case  at  bar,  the  Judgment  of  the 
trial  court  is  reversed  for  further  proceed- 
ings not  inconsistent  with  this  opinl(»i. 

PBB  OUBIAM.    Adopted  In  wh<de. 
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BAl^SON  T.  LAFLAM  et  aL     (No.  13479.) 

(Sapreme  Conrt  of  Waahington.    Aug.  7,  1816.) 

L  Aonoir  «aiB0(2)— JonTDKB — Snfoix  GAVta 
or  AcnoN— PBinoirAi.  ard  Subctt. 
Under  I«wa  1915,  p.  227,  making  the  surety 
jointly  liable  with  the  principal,  only  one  cause 
of  action  is  atated  where  both  are  sued  Jointly, 
altboagh  the  recovery  demanded  against  the 
sontj  ia  limited  to  tne  amount  of  the  bond. 

[Ed.  Note. — For  other  caaea,  see  Action,  Cent. 
Dig.  Si  512,  513:  Dec.  Dig.  «b>60(2).] 

2.  l^iAi.  <s»261<9)  —  AsaasBiairr  —  Inbtbuo- 

noir — DAMAOKS—COKFOBMrCT      TO      PUtAD- 

oios  ARD  Paoor. 
Where  the  complaint  did  not  allege  future 
pain  nor  was  there  any  express  proof  thereof, 
bat  the  evidenoe  ahowed  eontinnoua  suffering 
anre  the  accident,  and  a  probability  that  the 
icjory  would  not  entirely  oeal,  an  instruction 
lotborizin^  the  jury  to  include  damages  for 
fotoie  pain  was  proper. 

[Ed.  Note. — E\>r  other  caaea,  see  Trial,  Cent. 
Dig.  i  595 :  Dec.  Dig.  «=>251(9).] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;    E.  H.  Sullivan,  Judge. 

Action  by  B.  Bankson  againat  Joseph  Laf- 
lam  and  the  Padflc  Coast  Casualty  Company. 
Judgment  fbr  plaintiff,  and  defendants  ap- 
peal.   AiHrmed. 

0.  C.  Moore,  of  Spokane,  and  Henry  S. 
XooD,  of  Seattle,  for  appellants.  Plummer 
A  lATln,  of  Spokane,  for  respondent. 


BACSHAN,  J.  [1]  Plaintiff  In  crossing 
a  street  was  stnick  by  Laflam's  Jitney,  for 
the  sale  <veration  of  which  the  defendant 
casualty  company  became  surety  under  Iaws 
1915,  p.  227.  By  that  act  a  surety  becomes 
Jointly  and  directly  liable  with  the  principal 
to  the  extoit  of  the  penal  sum,  and  <nUy 
one  cause  of  action  was  stated  here  when 
the  two  were  sued  Jointly,  though  the  limit 
of  the  bond  was  prayed  for  against  the 
sniety  and  more  from  the  prlncipeL  ■▲  mo- 
tion for  sQNiration  of  causes  of  action  was 
consequently  ill  taken. 

[2]  A  verdict  being  rendered  for  plaintift, 
in  error  is  assigned  In  the  court's  instruct- 
ing the  Jury  that  they  might  include  damages 
for  sndi  pain  and  suffering  as  under  the 
eridence  plaintiff  might  be  reasonably  ex- 
pected to  endure  in  the  future. 

Future  pain  or  suffering  is  not  an  allega- 
tiw  of  the  complaint,  which,  however,  states 
soch  shocking,  spraining,  straining,  and  tear- 
ing of  cords,  tendons,  nerves,  and  muscles  in 
a  leg  as  causes  extreme  pain  and  suffering 
and  permanently  cripples  plaintiff.  The 
proof  relates  a  continuous  suffering  since 
the  accident  aggravated  whenever  plaintiff 
pnts  any  weight  upon  his  leg,  bealdog  con- 
stant experiencing  of  pain  and  a  probability 
that  at  plalntUTs  age  of  69  the  limb  will 
never  heal  and  be  as  strong  as  before.  Con- 
ceding all  this,  appellants  contend  that  it 
docs  not  make  future  pain  recoverable,  re- 
lying upon  Bennett  v.  Oregon-Washington  R. 


&  Nav.  Co.,  83  Wash.  64,  145  Paa  62.  Thtit 
was  a  case  in  which  is  Involved  not  future 
pain  and  suffering,  but  future  mental  an- 
guish ;  the  latter  a  dlstlncuy  different  ele- 
ment though  at  times,  to  4>e  sure,  coming 
out  of  the  fom'.er.  The  law  presumes  a  con- 
tinuance of  what  exists,  and  it  is  neither  sur- 
prise to  the  opposite  party  nor  unreasonble 
from  any  point  of  view  to  say  that  when  a 
man  exhibiting  a  permanent  injury  testlfles 
also  to  his  having  pain  up  to  the  very  time 
when  he  is  talking  to  the  Jury,  there  may 
be  a  continuance  of  it  for  some  time  in  the 
future,  so  no  express  proof  upon  that  is 
neces-sary.  Passage  v.  Stlnson  Mill  Co.,  62 
Wash.  661,  670,  101  Pac.  239. 

In  the  Bennett  Case  mental  anguish  was 
not  an  existing  condition,  the  court  care- 
fully noting  the  fact  that: 

"There  is  no  evidence  tending  to  show  any 
mental  anguish  or  anything  other  than  the  pain 
and  sufTering  naturally  incident  to  an  injury 
like  the  one  complained  of." 

That  was  what  the  Bennett  Case  turned 
upon.  As  to  pain  or  suffering,  that  the  court 
did  not  exclude  as  a  future  element,  permit- 
ting it  on  the  contrary  "when  the  jury  can 
find  from  a  preponderance  of  the  evidence 
that  future  pain  and  suffering  is  reasonably 
certain  to  result,"  which  language  we  deem 
conformed  to  here  in  "reasonably  expected." 
Harris  t.  Brown's  Bay  Logging  Co.,  57  Wash. 
8,  14,  106  Pac.  152,  explaining  Ongaro  v. 
Tvvohy,  49  Wash.  93,  94  Pac.  916. 

We  find  no  other  points  requiring  discus- 
sion, and  the  Judgment  is  affirmed. 

MOIWIIS,  C.  J.,  and  MAIN,  PA3KBR,  and 
FULLBRTON,  JJ.,  concur. 


PHOENIX  AS8UR.  Ca,  Limited,  ▼.  COLUM- 
BIA &  P.  S.  R.  CO.    (No.  13348.) 

(Supreme  Court  of  Washington.    Ang.  4,  1916.) 

1.  CONTIRUANCB      «=»49  —  CONDrnORS— PAY- 
MENT OF  Costs. 

Under  Rem.  &  Bal.  Code,  §{  290,  803,  per- 
mitting amendment  to  cure  variance,  etc.,  up- 
on snch  terms  as  may  be  just,  on  objection  by 
defendant  to  amendment  at  trial  of  complaint 
to  plead  an  ordinance  and  defendant's  refusal 
to  state  whether  it  desired  a  continuance  on 
the  ground  of  surprise,  it  was  error  to  per- 
emptorily order  a  continuance  until  the  after- 
noon on  ground  of  surprise,  on  condition  of  de- 
fendant's paying  to  plaintiff  the  sum  of  $250 
by  1 :30  p.  m.  that  day,  which  amount  was 
later  reduced  to  the  witness  fees  of  plaintiff 
and  coats  at  that  time  and  $10. 

[Bd.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  143-145;    Dec.  Dig.  «=»49.] 

2.  Dahaocs  «=>228— Cure  ot  Ebbobb— Cor- 

TIRUARCE    OR    TXRMB— REiaSBIOR    Ot    PaBT 
OF  JUDOMKNT. 

Such  error  is  not  cured  by  ordering  a  re- 
mission by  plaintiff  of  $500  from  its  recovery 
of  $2,800. 

[Ed.    Note. — For  other  cases,   see   Damages, 
Cent.  Dig.  !i  576-C79;    Dec.  Dig.  «=»22a] 
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8.  Trial  ®=>191(1),  260(1>— Requests  Coveb- 
ED   BY  General  Instbuctions— Aaaujawo 
Facts. 
Where  requested  instructions  are  mere  am- 
plifications of  the  law  given  in  other  portions 
of  the  charge,  or  are  based  upon  improper  as- 
sumptions of  fact,  their  refusal  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
dU.   Si  420,   421,  435,   661;    Dec.    Dig.   «=> 
191(1).  260(1).] 
4.  ApPBAL    AMD    Bhbob    «=»216(1).    263(3)— 

rBEBBNTATION     OF     OBJECTIONS  —  INSTBUO- 
TIONS. 

Where  as  to  measure  of  damages  no  in- 
struction was  prayed  for  by  appellant,  nop  any 
exception  taken  to  failure  to  instruct  thereon, 
such  failure  was  not  reversible  error,  where  the 
dnmnges  allowed  were  within  the  issues  and 
proofs. 

[Ed.  Note. — For  other  cases,  'see  Appeal  and 
Error,  Cent.  Dig.  M  1518,  1525 ;  Dec.  Dig.  «8=» 
216(1),  263(3) :   Trial,  Cent.  Dig.  §  640.] 

Department  2.  Appeal  from  Superior 
Oonrt,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  the  Phoenix  Assurance  Company, 
Limited,  against  the  Oolumhla  &  Pnget 
Sound  Railroad  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Farrell,  Kane  &  Stratton  and  Stanley  J. 
Padden,  all  of  Seattle,  for  appellant  Shep- 
ard,  Burkheimer  &  Burkhcimer,  of  Seattle, 
for  respondent 

HOLCOMB,  J.  After  trial  and  verdict 
for  plaintiff,  respondent  here,  of  $2,800  dam- 
ages, the  defendant  moved  first,  unsuccessful- 
ly, for  Judgment  n.  o.  v.  and  then  for  a  new 
trial,  which  latter  motion  was  denied  upon 
the  election  of  respondent  to  consent  to  a 
remission  of  $500  from  the  recovery,  on  a 
finding  that  the  Jury  had  been  prejudiced  by 
certain  proceedings  and  conduct  on  the  part 
of  the  conrt  This  brings  up  the  third  groand 
of  reversal  relied  upon  by  appellant. 

[1]  If  the  Jury  were  prejudiced  by  the  acts 
and  conduct  of  the  trial  Judge,  it  is  difficult 
to  ascertain  and  determine  Just  how  much, 
in  dollars  and  cents,  they  were  Influenced  in 
their  verdict.  This  is  what  happened:  Re- 
spondent, having  sued  as  the  insurer  of  an 
automobile  on  an  assigned  claim  by  the  in- 
sured for  $4,000,  its  alleged  damage  for  neg- 
ligent Injuries  by  appellant,  offered  In  the 
course  of  the  trial  copies  of  ordinances  of 
Seattle  as  evidence  under  Its  complaint  of 
certain  allegations.  One  of  the  ordinances 
had  been  expressly  pleaded  by  reference  to 
its  number,  and  It  was  stated  by  counsel  for 
respondent  that  suiddent  foundation  had 
been  laid  in  the  complaint  for  the  introduc- 
tion of  the  other  ordinance  as  one  governing 
speed  of  trains  within  the  city  Umits,  under 
an  allegation  that  the  train  which  struck  the 
automobile  was  running,  at  the  place  of  In- 
Jury,  at  an  unlawful  speed.  Upon  objection 
by  counsel  for  appellant  his  honor  stated 
thdt  he  would  allow  respondent  to  am^nd 


its  complaint  to  plead  Ordinance  No.  16081, 
to  which  appellant  objected.  The  court  then 
asked  counsel  for  appellant  if  tiiey  desired 
a  continuance  on  the  ground  of  surprise,  and 
repeated  the  Inquiry  several  times  upon  the 
evasive  response  of  counsel  for  appellant 
each  time  that  they  desired  counsel  for  re- 
spondent to  state  the  object  of  introducing 
the  other  ordinance.  Upon  the  repeated  re- 
fusal, by  evasion,  of  counsel  for  appellant 
to  state  whether  It  desired  a  continuance  up- 
on the  amendment  being  ordered,  his  honor, 
having  at  last  aroarently  lost  his  patience, 
peremptorily  ordered  a  continuance  until  the 
afternoon — 

"on  the  groand  of  surprise,  on  the  condition  of 
the  defendant  paying  to  the  plaintiff  the  sum 
of  $260  by  1:30  o'clock  this  afternoon." 

The  Jury  were  then  excused  till  that  hour. 
On  the  reconvening  of  court  at  1:30,  the 
Jnty  being  present,  counsel  for  appellant 
stated  that  they  desired  to  make  a  motion 
and  desired  the  exclusion  of  the  Jury.  Upon 
the  retirement  of  the  Jury  the  court  had 
read  the  ruling  of  the  forenoon  immediately 
before  adjoummmt  His  honor  then  stated 
that  the  order  would  be  modified  as  to  the 
amount  and  the  order  would  be  that  the 
amount  would  be  the  witness  fees  of  plain- 
tiff and  costs  at  that  time  and  the  sum  of 
$10.  Mutual  apologies  were  made,  after 
which  appellant  refused  to  pay  the  costs  or- 
dered, and  moved  that  the  Jury  be  discharg- 
ed from  further  consideration  of  the  caae  be- 
cause of  having  been  prejudiced  by  the  re- 
marks and  conduct  of  the  court  so  that  It 
could  not  have  a  fair  and  Impartial  trial. 
This  motion  was  denied,  and  the  trial  pro- 
ceeded with  the  result  mentioned. 

[2]  Both  his  honor  and  counsel  for  appel- 
lant were  at  fault.  It  was  certainly  within 
the  power  and  discretion  of  the  trial  Judge 
to  permit  the  amendment  of  the  pleadings 
at  the  trial.  Upon  such  amendment  being 
allowed,  it  was  the  duty  of  the  adverse  suit- 
or, either  to  proceed  with  the  trial  under 
the  pleadings  as  amended,  or  to  demand  a 
continuance  on  the  ground  of  surprise.  Ol- 
son V.  Snake  River  Valley  R.  Co.,  22  Wash. 
139,  60  Pac.  156;  Lee  Hong  v.  Schoenwald, 
86  Wash.  326,  150  Pac.  436.  Respondent  had 
pleaded  the  unlawful  speed  of  the  train  and, 
if  not  properly  or  fully  covered  by  pleading 
the  proper  local  ordinances,  bad  the  right 
under  Rem.  ft  Bal.  Code,  f$  289,  303,  to 
amend  the  pleading  to  cover  It  definitely. 
Appellant's  IndeQnite  objection  to  the  intro- 
duction of  the  ordinance  was  met  by  the  or- 
der to  amend,  and  the  order  to  amend  was 
Mrlthout  prejudice  unless  appellant  could 
show  that  It  was  actually  prejudiced.  But 
the  allowance  of  an  amendment  on  such 
terms  are  as  Just  as  permitted  by  the  stat- 
utes cited,  does  not  contemplate  the  require- 
ment of  the  payment  under  such  circum- 
stances as  were  here  shown  of  a  penalty  of 
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{250,  nor  eren  of  the  witness  tees  and  costs 
up  to  tbnt  time  and  $10,  wbere  the  adverse 
party  to  the  amendment  was  not  demand- 
ing a  continuance  nor  the  amending  suitor 
the  imposition  of  any  "Just  terms"  of  contin- 
uance. Respondent  asserts  that  there  Is  no 
showing,  nor  can  there  be  any  Inference,  tlrnt 
there  was  prejudice  in  the  proceedings.  The 
court,  weighing  the  ,  matter  conscientiously 
after  the  trial.  In  considering  the  motion  for 
new  trial,  felt  that  there  was.  He  was  rm- 
donbtedly  the  tiest  judge  when  he  deliberated 
calmly  upon  the  matter.  We  must  therefore 
agree  that  there  was  prejudice,  but  we  are 
unable  to  weigh  it  in  any  exact  amount  of 
money.  It  might  have  been  to  the  whole  ex- 
tent of  the  verdict  There  was  great  con- 
flict In  the  facts.    There  must  be  a  new  trial. 

[S,  4]  Of  the  other  complaints  of  appellant 
we  find  none  justifying  reversal.  The  facts 
were  such  as  justified  the  submission  of  the 
case  to  a  jury,  uninfluenced  by  any  prejudice. 
We  find  no  error  in  the  admission  or  exclu- 
sion of  evidence,  nor  in  the  refusal  of  in- 
structions prayed  by  appellant  or  given  by 
the  courL  The  Instmcticns  given  by  the 
court.  In  general,  fairly,  though  tersely,  stat- 
ed the  law  and  correctly  covered  the  sub- 
jects of  negligence  and  contributory  negll> 
gence  In  law,  correctly  measuring  the  re- 
spective duties,  under  the  circumstances,  of 
both  the  driver  of  appellant's  assighor  and 
api>ellant.  The  requested  Instructions  were 
mere  amplifications  of  the  law  as  given,  or 
were,  as  In  requests  numbered  3,  12,  and  14, 
based  upon  Improper  assumptions  of  fact. 
There  was  one  featpre  of  the  case  on  which 
the  court  failed  to  Instruct — the  measure  of 
damages  to  respondent  upon  recovery.  As 
to  this,  however,  the  record  shows  no  In- 
stmction  thereon  prayed  by  appellant,  nor 
any  exception  to  the  failure  to  instruct  there- 
on. Such  being  the  case,  it  could  not  be 
ground  of  reversal  now,  the  damages  allow- 
ed having  been  within  the  Issues  and  the 
proofs. 

For  the  error  heretofore  discussed,  the 
judgment  Is  reversed  and  the  cause  re- 
manded. 

PABKEH,  BAUSMAN,  and  MOUNT,  JJ., 
concur.  FULLERTON,  J.,  concurs  In  the  re- 
sult. 


DOBBENTAI  v.  PIEHL.     (No.  1S417.) 

(Supreme  Court  of  Washington.    Aug.  4,  1916.) 

1.  CoRTKACTS  €=9334r-Coi{CE8SioNS— Actions 
TOB  IsiEKFERSWciB— Sufficiency  of  Find- 

IKOS. 

In  action  by  assignee  of  an  "exclusive  con- 
cemdon  to  serve  lunches,  refreshments,"  eta,  for 
a  season,  "in  and  front  of  a  building,  against 
his  landlord  and  two  other  tenants,  for  Interfer- 
ing and  competing  with  h^  boainesB,  findings 
reciting  that  the  two  tenants  acted  'Sdth  the 
consent  of  tiie  defendant"  landlord  in  what  they 
did.  to  the  injury  of  plaintiffs  business,  held- 
mfficJmt  to  show  that  the'"liindl6rd*s  consent 


was  active  rather  than  merely  passive,  and  was 
the  controlling  cause  of  the  actions  of  the  two 
defendant  tenants,  and  to  support  a  judgment 
against  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §i  868,  850;  Dec.  Dig.  «=»354.] 

2.  TbiAI.  «=»404(i)— FINMNQB— iNTiaPBETA- 
TION. 

Generally,  when  the  language  of  findings  is 
equivocal  and  susceptible  of  a  construction 
which  will  support  the  judgment,  though  also 
susceptible  of  another  construction,  that  mean- 
ing will  be  given  to  the  findings  which  supports 
the  judgment  rather  than  one  wliich  would  de- 
feat it 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceut. 
Dig.  i  957;  Dec.  Dig.  <S=»404(1).] 

8.  Appeal  and  Ebbob  «=»223— Pbesentation 

OF  Objections— Waiveb. 
In  action  by  tenant  against  liis  landlord 
and  other  tenants  for  disturbance  of  bia  en- 
joyment of  the  premises,  where  the  question  of 
misjctoder  of  causes  of  action  was  not  sug- 
gested to  the  trial  court,  and  judgment  against 
the  landlord  could  rest  upon  the  breach  of  his 
contract  with  plaintiff,  the  objection  by  the 
landlord  that  judgment  was  rendered  separately 
against  him  and  defendant  tenants,  made  for  the 
first  time  on  appeal,  will  not  be  considered. 

[Ed.  Not& — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |«  1338-1342,  1344,  1346- 
1350;  Dec.  Dig.  <8=>223.] 

Department  Z  Appeal  from  Superior 
Court,  King  County ;   A.  W.  Frater,  Judges 

Salt  by  L.  J.  Dobrental  against  Henry  O. 
Plehl  and  others;  From  Judgment  for  plain- 
tiff, the  named  defendant  appeals.    Affirmed. 

Blair  ft  Bllnn,  of  Seattle,  for  appellant 
B.  L.  Sanders  and  Ralph  Simon,  beth  of 
Seattle,  for  respondent 

PARKBR,  J.  The  purpose  of  the  plalndfT, 
Dobrental,  la  commencing  this  action  In  the 
superior  court  was  to  have  the  defendants 
Plehl  and  Jewell  and  Bunting,  copartners, 
enjoined  from  interfering  with  his  cond^sslon 
to  sell  refreshments'  in  front  of  the  building 
known  as  the  "Steeplechase"  at  Alkl  Bea<^ 
In  King  county,  and  incidentally  to  recover 
damages  for  such  Interference.  We  are  here 
concerned  only  with  the  Judgment  for  dam- 
ages awarded  by  the  court  upon  trial  .without 
a  Jury  against  the  defendant  Plehl  for  the 
sum  of  $290,  from  which  he  has  appealed. 

[1]  The  principal  question  for  our  consid- 
eration is  as  to  the  correctness  of  the  Judg- 
ment against  appellant  In  the  light  of  the 
findings  of  the  trial  court;  the  evidence  not 
being  before  ns>.  The  controlling  facts  so 
appearing  may  be  summarized  as  follows: 
.\ppellant  is  the  owner  of  the  premises  known 
as  the  "Steeplechase"  and  also  the  storeroom 
Immediately  adjoining  known  as  the  "Sea- 
side Drug  Store."  Jewell  and  Bunting,  as 
copartners,  are  engaged  in  the  drug  busi- 
ness in  this  storeroom  as  tenants  of  appel- 
lant Oh  March  17,  1915,  a  contract  evidenc- 
ed by  the  following  writing  was  entered  into 
between  appellant  and  Mrs.  Eva  Barth: 

"Seattle,  Wash.     March  17,  1915. 

"Received  in  fidl  of  Mrs.  Eva  Barth  two  hun-. 
dred  dollars  and  one  cluster  diamond  ring  repre- 
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senting  forty-five  dollars,  for  the  exclusive  con- 
<!eS8ion  to  serve  lunches,  refreshments,  popcorn, 
peanuts  and  for  all  other  purposes  pertaining 
to  same  for  the  season  of  1015  in  and  front  of 
the  building  known  as  the  'Steeplechase'  at  the 
comer  of  Blst  and  Alki  avenue,  Alki  Beech,  the 
si>ace  behind  the  counter  and  railing  in  said 
building  premises  to  be  kept  in  sanitary  condi- 
tion and  no  sleeping  proousea  at  night. 

"[Signed]  HMiry  G.  PiehL" 

This  so-called  concession  ^cas  assigned  by 
Mrs.  Barth  to  respondent  on  May  10,  1915, 
witli  the  consent  of  appellant,  and  respondent 
Immediately  commenced  to  exercise  bis 
rights  thereunder.  Touching  the  invasion  of 
respondent's  rights  under  tliis  contract  and 
appellant's  responsibility  therefor,  tlie  trial 
court  found; 

"That  in  the  same  bnilding  and  in  the  room 
adj(^ning  the  room  and  premises  mentioned  in 
said  contract  the  defendants  Jewell  and  Bunting 
were  at  the  said  time  engaged  in  the  said  drug 
businees,  and  immediately  after  the  plaintiff  en- 
tered into  possession  and  occupation  of  said 
premises  defendants  Jewell  and  Bunting  acting 
without  the  consent  and  over  the  objections  of 
the  plaintiff  removed  a  large  window  in  the 
wall  and  partition  that  had  theretofore  divided 
the  said  drug  store  from  the  room  and  premises 
leased  by  the  plaintiff,  and  occupied  by  plaintifi; 
under  said  contract,  and  for  the  period  of  sev- 
eral weeks  after  the  time  that  the  plaintiff  en- 
tered into  occupancy  of  said  premises  the  de- 
fendants Jewell  and  Bunting,  with  the  consent 
of  the  defendant  Piehl  competed  with  the  plain- 
tiff in  the  sale  of  the  articles,  goods,  and  mer- 
chandise mentioned  in  said  contract  by  erecting, 
maintaining,  and  opening  counters  and  other 
fixtures  in  th^  said  drug  store,  and  that  dur- 
ing all  the  said  time  the  defendants  Jewell  and 
Bunting,  with  the  consent  of  the  defendant 
Pidil,  permitted  the  door  in  the  said  partition 
wall  to  be  opened  out  into  the  premises  of  the 
plaintiff,  and  caused  thereon  to  be  displayed 
signs  and  posters  advertising  and  soliciting  the 
patronage  of  the  public  to  the  said  dnig  store 
of  the  articles  of  merchandise  described  in  said 
contract,  the  exclusive  concession  for  the  sale 
tliereof  which  had  been  granted  to  the  plaintiff, 
and  that  by  reason  of  the  interference  of  the 
defendants  with  the  business  of  the  plaintiff  on 
the  premises  which  the  defendant  Piehl  had  re- 
served in  said  contract  for  the  use  of  the  plain- 
tiff, the  volume  of  the  plaintifTs  business  was 
thereby  diminished,  and  a  large  portion  of  same 
diverted  to  defendants,  causing  the  same  to  be 
conducted  to  his  loss  and  damage,  by  reason  of 
said  acts,  in  the  sum  of  $300 ;  that  the  defend- 
ants Jewell  and  Bunting  are  responsible  for 
said  plaintiff's  loss  in  the  sum  of  $10,  and  that 
the  defendant  Henry  G.  Piehl  is  responsible  for 
said  loss  in  the  sum  of  $290." 

12]  Counsel  for  appellant  Invoke  the  gen- 
eral rule  that  a  covenant  in  a  lease  for  quiet 
enjoyment  on  the  part  of  the  tenant  does  not 
insure  against  the  invasion  of  his  rights 
thereunder  by  third  parties.'  who  are  wrong- 
doers acting  Independent  of  the  lessor,  as 
held  by  us  In  Hockersmith  v.  Sullivan,  71 
Wash.  244,  247,  128  Pa&  222.  The  argument 
of  counsel  seems  to  be  that  the  findings  are 
not  sufSciently  certain  to  render  appellant 
liable  for  this  Invasion  of  respondent's  rights, 
because  they  do  not  show  clearly  that  appel- 
lant actually  participated  in  the  wrong.  The 
court  found  tliat  the  defendants  Jewell  and 


Bunting  acted  "with  tbiB  consent  of  the  de- 
fendant Piehl''  in  what  they  did,  to  the  In- 
Jury  of  respondent.  This,  it  may  be  conced- 
ed, Is  not  very  dear  touching  the  part  that 
appellant  played  in  this  interference  with  the 
rights  of  respondent  under  liis  contract.  It 
Is  the  general  rule,  however,  which  we  think 
applicable  to  the  facts  of  this  case  that,  when 
the  language  of  findings  Is  equivocal  and  sus- 
ceptible of  a  construction  which  will  snpix>rt 
the  Judgment,  though  also  susceptible  of  an- 
other construction,  that  meaning  will  be  giv- 
en to  the  findings  which  supports  tlie  Judg- 
ment rather  than  one  which  would  defeat  it. 
Whitlock  V.  Manciet  and  Blgne,  10  Or.  16« ; 
Cantwell  ▼.  Nunn,  45  Wash.  536,  88  Pac. 
1023.  Having  this  rule  in  mind  and  in  view 
of  the  fact  that  Jewell  and  Bunting  were 
tenants  of  appellant  occupying  the  adjoining 
storeroom,  and  In  view  of  the  Judgment  ren- 
dered by  the  court,  we  are  constrained  to 
hold  that  the  language  of  the  findings  is  suf- 
ficient to  show  that  appellant's  consent  was 
active  rather  than  merely  passive,  and  was 
the  controlling  cause  of  the  actions  of  Jewell 
and  Bunting.  This,  we  think,  Is  the  correct 
conclusion,  even  though  we  should  regard  re- 
spondent as  a  lessee  rather  than  as  a  con- 
cessioner. Should  he  be  regarded  as  a  "con- 
cessioner" in  the  usual  acceptation  of  that 
term,  w;hich  would  seem  to  be  the  correct 
view,  looking  to  the  words  of  his  contract 
alone,  his  right  to  damages  as  against  ap- 
pellant would  be  even  more  certain,  since 
the  law  seems  to  be  that  in  sudi  cases  the 
grantor  is  bound  to  protect  his  grantee  as 
against  all  persons,  regardless  of  whether 
the  wrongdoer  Is  claiming  under  the  grantor 
or  not  Robinson  v.  Clark,  53  111.  App.  368 ; 
2  d  J.  994.  We  conclude  that  the  findings 
support  the  Judgment  against  appellant. 

[3]  Some  contention  is  made  on  appellant's 
behalf  that  the  trial  court  erred  in  rendering 
Judgment  separately  against  appellant  and 
Jewell  and  Bunting.  This  argument  appar- 
ently proceeds  upon  the  theory  that  respond- 
ent's cause  of  action  was  for  a  tort,  and 
therefore  not  divisible.  That  this  was  so  as 
against  Jewell  and  Bunting  Is  probably  true, 
but  we  do  not  think  it  was  so  as  against  ap- 
pellant, Piehl.  As  to  the  former  the  trial 
court  seems  to  hare  awarded  nominal  dam- 
ages only.  As  to  the  latter  we  think  the 
Judgment  can  well  rest  upon  the  breach  of 
appellant's  contract  with  respondent  We 
conclude  from  the  record  before  us  that  this 
contention  is  made  for  the  first  time  in  this 
court  We  find  nothing  in  the  record  indicat- 
ing that  the  question  of  misjoinder  of  causes 
of  action  was  suggested  to  the  trial  court, 
so  we  think  the  contention  does  not  merit 
serious  consideration. 

The  Judgment  Is'  aflJrmed. 

BAUSMAN,  MOUNT,  HOLCOMB,  and 
FULLBKTON,  JJ,.  concur. 
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WE8TEBN  DRi;  GOODS  CO.  r.  HAMII#- 

TON.  (Na  isiee.) 

(Supreme  Conrt  of  Washington.    Aug.  4,  1910.) 

L  GcABANTT  «=»36(.5)— Scope. 

A  guaranty  of  payment  of  account  of  K. 
(tore,  in  consideration  of  guarantee  aelline  to 
it  on  credit,  is  a  guaranty  only  of  the  purcnase 
price  of  goods  to  be  sold  uie  store  under  its  own 
management  as  a  going  concern,  and  not  to  se- 
cure the  price  of  goods  sold  to  its  manage- 
ment under  the  contnrf  of  its  creditors  in  the 
course  of  liquidation. 

[Ed.  Note^— F«>r  other  cases,  see  Quaranty, 
Cent  Dig.  |  41;   Dec.  Dig.  «=>30(5).] 

2.  GCARARTT  «=3l7-— CORSIOEKATION. 

A  guaranty  of  payment  of  the  account  of  K. 
itort,  whether  then  due  or  thereafter  to  become 
doe,  never  became  effective  as  to  the  existing 
indebt^nesB ;  there  Itaving  been  no  subsequent 
■ale  to  the  store  on  credit,  which  was  the  ex- 
pressed oHisideration,  and  no  extension  of  in- 
dulgence on  the  past-due  indebtedness,  even  If 
that  was  contemplated  as  part  of  the  considera- 

tiOD. 

[Ed.  Note.— For  other  cases,  see  Ouarantyi 
Cent  Dig.  |  19;   Dec  Dig.  «=3l7.1 

Department  2.  Appeal  from  Superior 
Goort,  King  County ;   King  Dykeman,  Judge. 

Action  by  the  Western  Dry  Goods  Com- 
pany against  M.  L.  Bamilton.  From  an  ad- 
Terse  Judgment,  plaintiff  appeals.    Affirmed. 

See.  also,  86  Wash.  478,  160  Pac.  1171. 

Wettrick,  Anderson  &  Wettrlck,  of  Seattle, 
tot  appellant.  Karr  &  Gregory,  of  Seattle, 
for  respondent. 

PARKER,  J.  The  plaintiff,  Western  Dry 
Goods  Company,  seeks  recovery  from  the  de- 
fendant, M.  I*.  Hamilton,  upon  a  guaranty 
contract  executed  by  him  and  Lester  B.  Ham- 
ilton, reading  as  follows: 

"Seattle,  Wash.     Feb.  3,  1911. 

"Western  Dry  Goods  Co.,  Inc.,  Seattle,  Wash. 
—Dear  Sirs:    We  hereby   guarantee  you   full 

giyment  of  the  account  of  Kegley"*  Bee  Hive 
tore.  Inc.,  of  Georgetown,  Wash.,  whether  now 
doe  or  hereafter  to  become  due  and  payable  to 
you,  Umiting  the  extent  of  this  guaranty  how- 
erer  to  $2,000.  This  guaranty  is  given  in  con- 
sideration of  your  selling  goods  upon  credit  to 
the  said  Kegley's  Bee  Hive  Store,  Inc.,  of 
Georgetown,  Wash.,  it  being  understood  that 
the  terms  of  credit  on  the  account  hereby  guar- 
anteed are  two  per  cent  60  days  or  net  90 
days.  It  is  farther  agreed  that  this  is  a  con- 
tinaing  guaranty  to  remain  in  force  until  revok- 
ed in  writing  by  the  undersigned  guarantors. 
This  gnaranty  is  absolute  as  to  any  balance  or 
balances  due  yon  on  said  account  before  such 
rerocatiMi.  It  is  also  agreed  that  no  extension 
of  time  of  [or]  other  indulgence  by  you  on  said 
account  shall  release,  discharge  or  change  the 
obligation  of  this  guaranty 

"[Signed]  Lester  E.  Hamilton. 

"M.  L.  Hamilton." 

This  action  was  commenced  In  the  superior 
court  against  both  guarantors.  The  defend- 
ant Lestw  B.  Hamilton  was  adjudged  to  be 
in  default,  but  the  record  before  us  does  not 
abow  that  any  Judgment  was  ever  rendered 
thereon  against  him.  However,  the  trial 
im>ceeded  against  the  defendant  M.  L.  Ham- 
Qton,  resulting  In  findings  and  Judgment  In 


his  favor,  from  whldi  tbs  plaintiff  has  ap- 
pealed. 

AppeHant  is  a  corporation  engaged  in  the 
wholesale  dry  goods  business  in  Seattle. 
Kegley's  Bee  Hive  Store,  hereinafter  referred 
to  as  the  store,  Is  a  corporation  and  at  the 
time  of  the  execution  of  the  guaranty  here 
Involved  was  engaged  in  the  general  mer- 
chandise business  at  Georgetown,  a  snburb 
of  Seattle.  At  that  time  the  defendant  Les- 
ter E.  Hamilton  was  the  manager  of  its  busi- 
ness and  respondent  M.  L.  Hamilton  was  the 
owner  of  the  building  in  wlilch  it  carried  on 
its  business  as  his  tenant.  At  that  time  it 
was  Indebted  to  appellant  in  the  sum  of  $862, 
which,  with  sums  owing  to  other  creditors, 
rendered  Its  aftalrs  in  a  somewhat  critical 
condition.  While  possibly  not  then  wholly  in- 
solvent it  would  have  been  rendered  imme- 
diately insolvent  had  appellant  and  Its  other 
creditors  forced  payment  of  the  Indebtedness 
due  from  It  to  them.  It  was  then  apparently 
unable  to  purchase  goods  on  credit  in  the 
usual  course  of  business.  On  February  6, 
1911,  8  days  after  the  execrutlon  of  this  guar- 
anty contract  and  before  the  sale  of  any  ad- 
ditional goods  by  appellant  to  the  store, 
there  was  held  In  Seattle  a  meeting  of  Its 
creditors  to  consider  its  affairs  and  the  pos- 
sibility of  it  being  able  to  continne  in  busi- 
ness. The  result  of  this  meeting,  at  which 
appellant  was  represented  by  Its  vice  presi- 
dent, was  that  an  agreement  was  reached 
between  all  of  the  creditors  represented  and 
the  store  by  which  Its  business  should  be 
conducted  for  a  time  under  the  direction  of 
a  representative  of  the  creditors  with  a  view 
of  the  liquidation  of  Its  debts.  There  Is 
some  dispute  as  to  the  extent  of  the  control 
over  the  business  such  representative  should 
have  and  did  exercise,  but  In  any  event  it 
Is  clear  that  he  was  to  and  thereafter  did 
control  the  business  aa  ro  the  general  policy 
to  be  pursued,  and  especially  ns  to  the  pay- 
ing out  of  money.  It  was  also  agreed  that 
a  special  sale  should  be  Immediately  adver- 
tised and  conducted  with  a  view  of  reducing 
as  much  of  the  stock  to  cash  as  itosslble  and 
paying  the  proceeds  thereof  pro  rata  to  all 
the  creditors,  and  that  the  purchase  of  goods 
necessary  to  render  the  stock  salable  should 
be  for  cash  as  near  as  possible.  The  cred- 
itors, Including  appellant,  placed  their  sev- 
eral claims  in  the  hands  of  the  Seattle  Mer- 
chants' AssoclatloD,  an  tissoclatlon  of  whole- 
sale merchants  organized  for  the  purpose  of 
winding  up  the  affairs  of  insolvent  concerns 
without  the  expense  and  formalities  of  a  re- 
ceivership or  bankruptcy  proceeding,  when 
consented  to  by  all  parties  concerned.  It 
was  through  this  association  and  Its  repre- 
sentative in  control  of  the  store  that  the 
creditors,  including  appellant,  were  repre- 
sented. Commencing  at  that  time  under  this 
management,  the  conduct  of  the  business  re- 
sulted In  dividends  being  paid  to  all  the 
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creditors,  Inclndlng  appfeU&nt,  «>^^8h  the 
Seattle  Merchants'  Association  to  APUl,  May, 
June,  July,  August,  and  October,  l^ll.  The 
evidence  seems  to  Indicate  that  this  manage- 
ment was  at  the-  beginning  contemplated  to 
exist  for  a  period  of  30  days  largely  as  an 
experiment  to  determine  whether  or  not  the 
store  would  be  able  to  continue  ita  business 
and  the  creditors  could  safely  surrender 
their  control  thereof.  This  management, 
however,  seems  to  have  continued  up  to  Oc- 
tober 31,  1911,  when  the  officers  of  the  store 
executed  an  absolute  bill  of  sale  of  Its  stock 
and  fixtures  to  the  Seattle  Merchants'  Asso- 
ciation In  trust  for  all  of  Its  creditors,  and 
thereafter  the  remainder  of  its  property  was 
reduced  to  cash  which  was  dlstrlbnted 
throngh  that  association  by  the  payment  of 
dividends  to  the  creditors.  After  February 
6,  1011,  appellant  sold  goods  to  the  store  un- 
der this  management  We  think  the  evi- 
dence as  a  whole  warrants  the  conclusion 
that  the  store  was  Insolvent  and  unable  to 
pay  its  debts  In  the  usual  course  of  business 
at  all  times  following  the  making  of  Its 
agreement  with  Its  creditors  of  February  6, 
1911,  and  that  It  was  then  saved  from  pass- 
ing Into  Insolvency  by  formal  legal  proceed- 
ings by  the  action  of  its  creditors  In  assum- 
ing control  of  its  aftalrs.  Appellant  now 
claims  $1,481,  due  it  from  respondent  upon 
the  guaranty  contract  executed  February  8, 
1911,  for  an  unpaid  balance  for  goods  sold 
by  appellant  after  February  6,  1911,  and  a 
balance  due  upon  the  Indebtedness  existing 
at  the  time  of  the  execution  of  the  guaranty 
contract  No  demand  was  ever  made  by  ap- 
pellant upon  respondent  for  any  sum  due  up- 
on the  guaranty  contract  until  November  15, 
1913,  over  2  years  after  the  last  goods  were 
sold  by  appellant  The  foregoing  summary 
of  facts  we  think  is  as  fair  to  appellant  as 
can  be  made  from  the  record  of  the  evidence 
before  us.  The  trial  court  having  made  find- 
ings In  substance  as  above  summarized,  con- 
cluded In  part  as  foUows: 

"That  such  goods  as  were  sold  after  February 
0,  1911,  and  beginning  February  10,  1911,  were 
sold  to  the  representatives  of  the  creditors. 

"That  Kegley's  Bee  Hive  Store  was  to  all  in- 
tents and  purposes  in  the  hands  of  a  receiver 
from  the  7th  day  of  February,  1911,  until  its 
final  dttssolution. 

"That  the  guaranty  was  not  accepted  or  acted 
upon  by  plaintifE." 

[1]  It  is  contended  In  appellant's  behalf 
that  the  trial  court  erred  in  concluding  that 
the  goods  sold  by  appellant  after  Februafy 
6,  1911,  were  in  effect  sold  to  the  representa- 
tives of  the  creditors  and  not  to  the  store 
under  the  management  of  Its  own  officers  in 
reliance  upon  the  guaranty  contract.  This 
in  its  final  analysis  becomes  a  question  of 
fact;  that  Is,  was  the  store  after  February 
6,  1911,  under  the  control  and  management 
of  its  officers  or  was  it  then  under  the  control 
and  management  of  representatives  of  its 
creditors?  It  Is  true  that  its  manager,  Les- 
ter El  Hamilton,  contlnaed  to  assist  in  the 
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conduct  of  the  business,  but  it  is  also  true, 
we  think,  that  he  did  not  have  control  of  the 
business  and  was  not  acting  other  than  for 
the  creditors,  and  that  he  was  subject  to  the 
order  and  direction  of  the  representatives 
of  the  creditors.  Indeed,  It  seems  plain 
that  tlie  creditors,  including  appellant,  would 
not  have  permitted  the  business  to  continae 
after  February  6,  1911,  upon  any  other  con- 
dition than  that  they  diould  have  control  of 
it  until  such  time  as  it  might  appear  that 
they  could  safely  surrender  such  control, 
which  manifestly  never  arrived.  In  the  light 
of  these  facts  it  seems  to  us  that  the  guaran- 
ty contract  was  never  accepted  or  acted  upon 
by  appellant  In  so  far.  as  the  sale  of  goods 
to  the  management  of  the  store  after  Febru- 
ary 6,  1911,  is  concerned,  and  that  the  guar- 
anty contract  will  not  bear  the  construction 
that  it  was  Intended  as  a  guaranty  for  the  pur- 
chase price  of  goods  sold  under  sudti  circum- 
stances. Plainly,  we  think.  It  was  only  a 
guaranty  of  the  purcliase  price  of  goods  to  be 
sold  to  the  store  under  its  own  management 
as  a  going  concern  and  not  to  secure  the  pur- 
chase price  of  goods  sold  to  its  management 
under  the  control  of  its  creditors  in  course  of 
liquidation.  Appellant  having  sold  the  goods 
under  these  circumstances,  we  agree  with  the 
trial  court  that  the  guaranty  contract  never 
became  effectlTe  as  security  for  the  payment 
of  goods  sold  by  appellant  stttet  February  6, 
1911. 

[2]  Old  the  guaranty  contract  become  bind- 
ing and  effective  as  such  to  secure  pay- 
ment of  the  !|862  of  indebtedness  due  from 
the  store  to  appellant,  at  tlie  time  of  ita  exe- 
cution? We  think  not  lAe  consideration 
expressed  In  the  contract  is,  "In  consideration 
of  your  selling  goods  upon  credit  to  the  said 
Kegley's  Bee  Hive  Store,  Inc."  It  might  well 
be  argued  that  this  excludes  all  thought  of 
any  other  consideration  which  would  render 
it  of  binding  force  so  far  as  prior  indebted- 
ness is  concerned,  tn  the  light  of  the  facts  we 
have  above  noticed  and  our  conclusion  there- 
from that  no  goods  were  sold  by  appellant  in 
reliance  upon  the  guaranty  contract  It  la  in- 
sisted, however,  tliat  It  was  contemidated  by 
the  parties  to  the  guaranty  contract  that  in- 
dulgence should  be  granted  to  the  store  by  the 
extension  of  time  upon  the  past-due  indebted- 
ness as  part  of  the  consideration  for  the  guar- 
anty. We  may  concede  that  there  is  some 
slight  evidence  tending  to  so  show  if  we  are  to 
look  beyond  the  terms  of  the  written  contract. 
But  the  fact  remains  that  no  such  indulgence 
was  granted,  for  within  S  days  following 
the  making  of  the  contract  appellant  Joining 
with  the  other  creditors  in  effect  caused  the 
business  of  the  store  to  be  taken  from  the  con- 
trol of  its  officers  and  placed  under  the  con- 
trol of  its  creditors  with  a  view  of  its  man- 
agement in  their  interest  and  the  payment  to 
them  of  dividends  from  its  proceeds  pro  rata 
upon  their  several  claims.  This  being  done 
with  the  consent  of  all  concerned,  was  adopt-' 
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«d  by  the  creditors,  Including  appellant,  as  a 
means  of  collecting  their  claims  as  effectual 
u  legal  proceedings  could  have  been.  In- 
deed, appellant's  president  by  his  own  testl- 
moay  readers  It  plain  that  he  regarded  this 
method  of  protecting  Its  Interest,  even  more 
effectual  than  legal  proceedings  would  hare 
been  looking  to  that  end.  In  any  Tiew 
of  the  case  we  think  that  the  contract  of 
gaaranty  did  not  become  effectual  as  security 
for  this  past-dne  Indebtedness. 

The  facts  of  this  controversy  as  to  details 
are  somewhat  obscure  and  Involved.  We 
conclude,  however,  that  the  record  calls  tor 
tbe  conduslon  that  the  goods  sold  by  appel- 
lant after  February  Q,  Idll,  were  In  effect 
sold  to  the  representatives  of  tbe  creditors 
whUe  the  store  was  under  their  control  In 
course  of  liquidation,  and  that  no  Indulgence 
in  the  way  of  extension  of  time  was  granted 
by  appellant  touching  the  Indebtedness  due  at 
the  time  of  the  execution  of  the  guaranty 
contract.  Having  so  concluded  upon  these 
questions  of  fact,  we  think  it  requires  no 
dtaticn  of  authority  to  demonstrate  that  the 
law  caUs  for  an  affli-mance  of  the  judgment. 

Tbe  judgment  Is  affirmed. 

FULLERTON,  MOUNT,  and  HOLCOMB, 
JJ..  concur.    MORRIS,  O.  J.,  not  sitting. 


McMULLEN  &  C50.  ▼.  CROFT. 

6ANDI<ER  et  nx.  v.  GOULD  LUMBER  GO. 
etaL    (No.  18320.) 

(Soprcme  Court  of  Washington.    Aug.  4,  1916.) 

1.  Statutes  «=»117(3)— Titlb— ENioacHaiBNT 
or  Lien. 

Laws  1907,  p.  683,  entitled  "An  act  relat- 
ing to  tbe  registration  and  confirmation  of  titles 
to  land,"  and  requiring  mecbanica'  lien  claims 
against  registered  land  to  be  filed  with  the  reg- 
iittar  of  titles  instead  of  tbe  county  auditor, 
ia  not  isi^d  because  its  title  InanfBciently 
states  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  154;    Dec.  Dig.  ®=»11T(3).] 

2.  Mechanics'  Liens  «=>132(1)  —  Pboceed- 
isos  TO  Pkbfect — Amendment  of  Claiu. 

Rem.  &  Bal.  Code,  S  1134,  required  mechan- 
io^  ben  claims  to  be  filed  with  the  county  audi- 
tor within  90  da^s,  and  Torrens  law  (Laws 
1907,  p.  693)  required  filing  with  the  registrar 
of  titles,  but  set  no  time  hmit  for  such  filing, 
Md  that,  where  plaintiff  filed  his  lien  in  due 
dme  with -tbe  count?  auditor,  the  court  properly 
alloired  him  to  amend  his  complaint  and  lien  by 
registering  under  tbe  Torrens  act,  and  the 
coart,  even  after  90  days,  could  allow  a  claim 
{led  under  section  1184  to  be  amended  by  fil- 
ing with  the  registrar. 

[Ed.  Note.-r-For  otiier  cases,  see  Mechanics* 
Una,  Cent.  Dig.  ii  100,  193 :  Dec.  Dig.  «=> 
132a).l 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman,  Judge. 

Mechanics'  lien  foreclosure  by  McMuUen  & 
Ca.  against  W.  A.  Croft.  OottUeb  Gandler 
ud  wife,  Gould  Lumber  Company,  and 
Rickles  Bros..    Decree  for  plaintiff,  and  de- 


fendants Gottlieb  Gandler  and  wife  appeaL 
Affirmed. 

C.  H.  Winders,  William  D.  Froude,  Hlg- 
gins  &  Hughes  and  Hyman  Zettler,  all  of 
Seattle,  for  appellants.  J.  P.  Wall,  Jay  C. 
Allen.  Edward  Von  Tobel,  and  Pbillp  Tindall, 
all  of  Seattle,  for  respondents. 

HOLCOMB,  J.  Respondents,  who  were 
materialmen,  having  failed  to  collect  from 
the  building  contractor  with  whom  they  had 
dealt,  recovered  below  in  lien  foreclosure 
against  tbe  property  owners.  The  property 
owners  appealed  as  to  those  materialmen 
who  failed  to  comply  with  the  statute  relat- 
ing to  the  registration  of  titles  commonly 
called  the  Torrens  system  of  registration. 
The  real  property  sought  to  be  reached  was, 
long  before  this  transaction,  brought  under 
the  so-called  Torrens  system  Of  registration. 
Tbe  lien  claimants  Gould  lumber  Company, 
Sctawager-Nettleton  Mills,  and  Rickles  Bros, 
failed  to  register  within  the  OO-day  perloa 
any  claim  of  lien  under  that  law.  Instead, 
they  filed  their  liens  with  the  county  auditor 
under  the  old  recording  statute,  so  that  it 
would  have  been  shovm  in  the  chain  of  title 
bad  this  title  been  evidenced  by  recorded 
documents  in  the  old  way.  The  other  lien 
claimants  registered  their  claims  in  the 
proper  manner  so  that  tbe  title  to  this  prop- 
erty discloses  their  lien,  the  certlflcate  of  ti- 
tle being  pr(^>erly  Indorsed.  As  to  them,  no 
appeal  has  been  taken.  As  to  the  others 
who  did  not  register  their  liens  within  tbe 
time  limit,  the  property  owners  are  here  as- 
signing error  to  the  allowance  of  such  claims. 
The  trial  court  over  objection,  allowed 
amendments  as  to  these  property  owners, 
amending  their  complaints  and  liens  by  regis- 
tering their  liens  at  the  time  of  the  trial  un- 
der the  Torrens  registration  system. 

The  only  question  presented  Is  this: 
Where  the  title  is  registered  under  the  Tor- 
teoa  act,  must  a  lien  claimant  register  his 
lien  under  that  system  and  within  90  days, 
as  provided  for  recording  the  registration  of 
liens?    The  old  statute  was: 

"No  lien  created  by  this  chapter  shall  exist, 
and  no  action  to  enforce  the  same  shall  be  main- 
tained, unless  within  ninety  days  from  the.dntc 
of  the  cessation  of  the  performance  of  such  la- 
bor or  of  the  furnishing  of  such  materials,  a 
claim  for  such  lien  shall  be  filed  for  record  as 
hereinafter  provided,  in  the  oiiice  of  the  county 
auditor."  Laws  1893,  p.  34,  |  6;  Rem.  &  Bal. 
Code,  !  1134. 

And; 

"The  county  auditor  must  record  the  claims 
mentioned  in  this  chapter  in  a  book  to  be  kept 
by  bim  for  that  purpose,  which  record  must  be 
indexed  ns  deeds  and  other  conveyances  are  re- 
quired by  law  to  bo  indexed."  taws  1S83,  p. 
35,  I  6 ;    Rem.  Sl  BaL  Code,  {  1136. 

The  new  law  provides: 

"All  dealings  with  the  land  or  any  estate  or 
interest  therein  after  tho  same  has  been  brought 
under  this  chapter,  and  nil  liens,  incumbrances, 
and  charges  upon  the  same  shall  be  made  on^ 
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BabJ«ct  to  die  tenns  of  tbi«  chapter."    Bern.  A 
Bal.  Code,  |  8841. 

"Every  conveyance,  lien,  attachment,  order, 
decree,  judgment  of  a  court  of  record,  or  in- 
strument or  entry  which  would,  under  existing 
law,  if  recorded,  filed  or  entered  in  the  oSice 
of  the  county  clerk,  and  county  auditor,  of  the 
county  in  which  the  real  estate  is  situate,  af- 
fect the  said  real  estate  to  which  it  relates,  if 
the  title  thereto  were  not  registered,  shall,  if 
recorded,  filed  or  entered  in  the  office  of  the 
refrtstrar  of  titles  in  the  county  where  the  real 
estate  to  which  such  instrument  relates  is  sit- 
uate, affect  in  like  manner  the  title  thereto  if 
recistered.    •    •    • "    Same,  i  8853. 

In  every  case  where  writing  of  any  descrip- 
tion, or  copy  of  any  writ,  order  or  decree  is  re- 
quired by  law  to  be  filed  or  recorded  in  order 
to  create  or  preserve  any  lien,  right,  or  attach- 
ment upon  unregistered  land,  such  writing  or 
copy,  when  intended  to  affect  registered  land, 
in  lieu  of  recording,  shall  be  filed  and  registered 
in  the  office  of  the  registrar  of  titles,  in  the 
county  in  which  the  land  lies,  and,  in  addition 
to  any  particulars  required  in  such  papers,  for 
the  filing  or  recording,  shall  also  contain  a  ref- 
erence to  the  number  of  the  certificate  of  titl-3 
of  the  land  to  be  affected.  •  •  • "  Same,  t 
8874. 

"  •  •  •  All  certificates,  writing  or  other  in- 
struments, permitted  or  required  by  law,  to  be 
filed  or  recorded,  to  give  effect  to  the  enforce- 
ment, continuance,  reduction,  discharge  or  dis- 
solution of  attachments,  liens  or  other  rights 
upon  registered  land,  or  to  give  notice  of  such 
enforcement,  continuance,  reduction,  discharge 
or  dissolution,  shall  in  the  case  of  like  attadi- 
ments,  liens  or  other  rights  upon  registered  land, 
be  filed  with  the  registrar  of  titles,  and  repster- 
ed  in  the  register  of  titles,  in  lieu  of  filing  or 
recording."     Same,  {  8875. 

"  •  *  •  The  title  or  interest  certified  shall 
be  subject  only  to  such  estates,  mortgages,  liens 
and  charges  as  are  so  noted  [on  the  certificate  of 
title],  except  as  herein  provided."  Same,  { 
8807. 

"Every  person  receiving  a  certificate  of  ti- 
tle *  *  *  shall  hold  the  same  free  from  all 
incumbrances  except  only  such  estates,  mort- 
gages, liens,  charges  and  interests  as  may  be 
noted  in  the  last  certificate  of  title  in  the  regis- 
trar's ofiice,  and  except  any"  lease  for  three 
years  or  less,  public  highways,  ditches,  and  wa- 
ter rights,  taxes  or  special  assessments  before 
sale,  right  to  appear  or  appeal,  and  federal  liens 
not  theretofore  required  to  appear  of  record  in 
the  county  auditor's  office.     Same,  |  8838. 

"All  acts  and  parts  of  acts,  if  any  there  be, 
necessarily  in  conflict  herewith,  are  herewith 
repealed ;  but  this  act  is  not  intended  to  in- 
terfere with  the  present  system  of  recording, 
transferring,  or  dealing  in  any  real  estate  not 
brought  under  the  provisions  hereof."  Ijaws 
1907,  p.  737,  S  98. 

We  then  have  under  consideration  two 
statutes,  one  purporting  to  deal  fully  and 
exclusively  with  the  subject  of  mechanic's 
liens,  the  other  purporting  to  deal  fully  and 
exclusively  with  the  subject  of  land  title 
registration,  but  incidentally  encroaching 
upon  the  domain  of  the  statutes  rdatlng  to 
liens.  There  are  tlierefore  two  laws  relating 
to  mechanics'  and  materialmen's  liens,  one 
of  which  is  referable  to  the  old  general  stat- 
utes relating  to  such  Hens  and  the  other  to 
the  Torrens  system  of  registration.  Under 
the  old  law,  mechanics'  and  materialmen's 
liens  are  required  to  be  filed  in  the  oflElce 
of  the  county  auditor  within  90  days  from 
the  cessation  of  the  labor  or  furnishing  of 
ntaterlal,  and  under  tlie  new  law,  when  real 


pr(^>erty  is  brought  under  tJie  reglstratiOD 
system,  such  liens  are  required  to  be  filed 
with  the  xeglstrar  of  titles,  who  is  the  same 
person  as  the  county  auditor,  and  noted  on 
the  certificate  of  title,  but  no  time  within 
which  such  registration  shall  be  made  is 
q>eclfied.  The  respondents  urge  that  the 
section  of  the  Torrens  law  relied  upon  by 
appellants,  requiring  the  registration  of  lien 
notice  against  registered  land,  is  ineffectual 
to.  control  the  manner  of  enforcing  liens  for 
the  reason  that  no  such  purpose  was  indi- 
cated in  the  title  of  the  act;  that  therefore 
It  is  unconstitutional.  The  title  reads:  "An 
act  relating  to  the  registration  and  confirma- 
tion of  titles  to  land." 

[1]  It  Is  argued  that  the  effect  of  the  sec- 
tion in  question  la  to  amend  the  lien  law,  and 
that  the  constitutional  requirement  that  the 
purpose  of  an  act  shall  be  stated  in  the  title 
has  not  been  complied  with,  citing  State  ex 
reL  V.  Superior  Court,  28  Wash.  317,  68  Pac. 
957,  92  Am.  St  Rep.  831,  and  Blalock  v. 
Condon,  61  Wash.  604,  99  Paa  733. 

[2]  We  have,  however,  so  ccmsistently  and 
repeatedly  held  that  the  title  to  an  act  need 
not  be  an  index  to  the  contents  thereof— 
that  it  is  sufficient  if  it  comprehensively 
covers  the  matter  therein  contained  with 
sufiSclent  in  the  title  to  indicate  its  scope 
and  effect — that  no  authorities  are  necessary 
to  be  set  forth  here.  The  title  of  an  act, 
reading,  "An  act  relating  to  the  registration 
and  confirmation  of  titles  to  land,"  is  suf- 
ficiently comprehensive  to  Include  any  incum- 
brance or  instrument  affecting  the  title.  The 
act  and  the  title,  however,  are  not  sufUdent 
to  entirely  set  aside  and  supersede  the  prior 
laws  with  reference  to  the  enforcement  of 
liens  and  the  provisions  of  the  statute  pro- 
viding for  liberal  construction  thereof.  Rem. 
&  Bal.  Code,  g  8875,  a  part  of  the  registra- 
tion act,  provides  that  all  liens  shall  be 
enforced  by  any  proceeding  or  method  suf- 
ficient or  proper  in  law  to  enforce  like  liens 
on  unregistered  land.  Section  1134,  of  the 
mechanics'  lien  statute,  provides  that  claims 
of  lien  may  be  amended  by  order  of  court  in 
so  far  as  the  interests  of  third  parties  shall 
not  be  affected  by  such  am^idment.  Sec- 
tion 1147  adds  that  the  provisions  of  the 
lien  statute  sliall  be  liberally  construed  with 
a  view  to  effect  their  objects.  This  court 
has  consistently  observed  these  provisions  of 
the  lien  statutes  in  a  great  number  of  cases. 
In  Stetson  &  Post  Lumber  Co.  v.  Sloaue  & 
Co.,  61  Wash.  180,  112  Pac.  248,  where  a  Uen 
notice  failed  to  refbr  to  the  lease  of  Sloane 
&  Co.,  or  to  claim  a  lien  upon  the  lease- 
hold estate,  the  llenholder  upon  foreclosure 
was  permitted  to  cure  this  by  amendment, 
and  it  was  urged  tliat  the  amendment  came 
too  late,  in  that  It  was  permitted  after  the 
expiration  of  the  statutory  time  for  filing 
the  lien.  We  said  that  if  it  were  not  for 
the  amendment  this  claim  of  error  would 
have  much  force,  but  that  the  amendment 
cured  the  defect,  U  any,  and  that  the  fact 
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tliat  It  was  made  after  th«  expiration  of  90 
4iay8  was  Immaterial. 

The  purpose  of  tbe  80-day  limit  fixed  by 
Uie  mechanics'  lien  statute  Is  to  protect  the 
otrners  of  land  against  Injury  from  the  loss 
of  evidence  which  delay  In  the  prosecution  of 
the  claims  would  entalL  In  Davis  y.  Bartz, 
es  Wash.  396,  118  Pac.  834,  we  said: 

"It  is  the  manifest  purpose  of  this  statute  to 
require  the  daimant  to  bring  suit  to  establish 
his  lien  while  the  evidence  upon  which  it  rests 
is  snfficientlr  recent  to  enable  any  party  inter- 
ested to  snccessfiijly  contest  It  If  tne  facts  do 
aot  warrant  the  lien."   . 

In  the  Sloane  Case,  supra,  we  also  said: 

"The  rule  of  amendment  estabUdied  by  this 
eoart  is  that  amendments  of  this  character  arc 
in  the  nature  of  amendments  to  pleading,  and 
the  same  liberal  rule  as  to  substance  and  time 
should  be  followed  where  the  interests  of  third 
parties  are  not  injuriously  affected.  Such  is  the 
plain  import  of  our  statute." 

In  tbe  Instant  case  there  are  no  third  par- 
ties who  were  or  could  be  Injuriously  affect- 
ed by  the  amendment  In  Malfa  v.  Crisp,  62 
Wash.  509,  100  Pac.  1012,  we  held  that  a  lien 
notice  against  lot  22  of  block  8  might  be 
amended  so  as  to  be  good  against  lot  21  In 
block  8;  there  being  no  third  parties  whose 
interests  were  Injuriously  affected. 

Appellants  contend  that  In  tbe  case  of 
Brace  v.  Superior  Land  Co.,  66  Wash.  681, 
lis  Pac.  910,  we  definitely  laid  down  tbe  rale 
that  tbe  act  of  registration  shall  be  tbe  op- 
erative act  to  convey  or  affect  title  to  tbe 
land.  Bnt  that  case  had  to  do  with  a  vol- 
nntary  Instrument,  and  Judge  Ellis  In  writr 
lag  tbe  opinion  was  carefnl  to  limit  its  effect 
to  voluntary  conveyances,  saying: 

"The  second  sentence  indicates  the  forms  of 
instruments  he  may  use  to  evidence  the  purpose 
to  eonyey  or  incumt)er.  *  •  •  Such  an  in- 
strument does  not  convey,  but  merely  purports 
to  convey ;  that  is  to  say,  evidences  an  Inten- 
tion to  convey." 

Several  writers  on  tbe  Torrens  system  of 
land  registration  are  quoted  by  appellants, 
,      as,  for  Instance,  Prol  Beale  In  6  Harvard 
I       Law  Review,  p.  870: 

"A  legal  lien  upon  land,  such  as  an  attach- 
i      meat,  judgment  lien,  or  mechanic's  lien,  is  se- 
cared  in  the  same  manner,  to  wit,  by  entry  upon 
tlie  register  of  a  claim,  to  be  enforced  or  remov- 
ed by  subsequent  proceedings." 

I         And  a  writer  In  54  Cent  Law  J.  p.  284: 

"No  judgment,  mechanic's  Hen  or  other  stat- 
atory,  wgal  or  equitable  lien,  except  taxes  or 
tpcdal  assessments,  becomes  a  lien  on  register- 
ed property  until  a  copy  of  the  decree  or  iu- 
Etnimrat  on  which  the  lien  is  bnscd  has  been 
Sled  with  the  r<«istrar  and  note<1  on  the  cer- 
tificate of  title." 

A  sbnllar  statement  is  made  In  8  Columbia 
Lav  Review,  p.  448,  and  In  Shelton  on  Land 
Registration,  p.  10. 

In  view  of  tbe  fact  that  there  is  no  time 
Umlt  In  the  land  reglstratton  law  as  to  when 
involuntary  liens  shall  be  registered  with  tbe 
registrar  of  titles,  and  of  the  statutes  and 
tbe  spirit  of  tbe  law  tbat  lien  laws  shall  be 
liberally  construed  and  amendments  liberally 


allowed,  that  in  this  case  the  liens  were  filed 
within  tbe  time  required  by  the  lien  law  in 
the  same  office  where  they  would  be  register- 
ed under  the  Torrens  law,  and  tbat  section 
8876.  Rem.  tc  Bal.  Code,  part  of  tbe  regis- 
tration law,  provides  the  same  foreclosure 
proceedings  and  tested  by  tbe  same  rules  of 
propriety  and  sufficiency  as  tbe  lien  laws,  we 
consider  that  his  honor  was  right  In  permit- 
ting the  amendment  Any  other  construction 
is  apt  to  work  great  hardship  upon  ordinary 
lien  claimants,  who  in  many  cases  would  l>e 
ignorant  of  the  fact  that  there  are  two  sys- 
tems of  recording  or  registering  titles  and 
Instruments  affecting  title  to  or  liens  upon 
land.  Furthermore,  a  county  auditor,  who  Is 
also  the  registrar  of  titles  under  the  regis- 
tration law.  Is,  if  any  one,  the  officer  who 
would  be  deemed  most  familiar  with  the  sys- 
tem under  which  the  title  stood  at  tbe  time 
of  the  filing  of  tbe  lien,  and  advantage 
should  not  be  taken  of  tbe  fact  tbat  he  did 
not  register  it  instead  of  recording  it  when 
the  title  was  registered. 
The  decree  is  affirmed. 

MORRIS,  O.  J.,  and  BAUSMAN  and  PAR- 
KER, JJ.,  concur. 


COMMERCIAL  BANK  OF  PORT  HXJBON 
V,  ELLIOTT.     (No.  13373.) 

(Supreme    Court    of    Washington.      July    29, 
1916.) 

1.  Cabriebs  9=958— BiLi,  or  LADina  —  Sn- 

X>EBI0BTTT  TO  ATTACHMEHT. 

A  bank  by  reason  of  owning  a  bill  of  lad- 
ing had  a  rig^t  to  all  property  covered  by  the 
biU  of  lading  superior  to  a  party  whose  only 
claim  was  by  virtue  of  a  subsequent  attach- 
ment 

[Ed.    Note.— For    other   cases,   see   Carriers. 
Cent  Dig.  |{  179-190;   Dec.  Dig.  «=»68.] 

2.  Cabbiebb  ®=»68  —  Outju  to  Chattxl.  — 
Detebhination—Questioii  fob  Jcbt. 

On  trial  to  determine  whether  plaintiff  in 
an  action  or  a  bank  which  claimed  to  own  the 
automobile  attached  by  him  was  tbe  owner  of 
the  car,  the  Question  whether  the  car  attached 
was  covered  by  the  bill  of  lading  held  by  the 
bank,  being  a  question  of  fact,  was  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  170-190;   Dee.  Dig.  «=>58.] 

3.  Attachiont  «=3l81— Cuaik— SxnnciaiioT 
or  KvioKNCB. 

On  trial  of  a  bank's  claim  to  an  automo- 
bile attached  by  plaintiff  in  bis  action  against 
a  motor  car  company,  evidence  that  the  car  in 
question  was  not  covered  by  the  bank's  bill  of 
lading  held  insufficient  to  support  verdict  against 
it 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  i  676;    Dec.  Dig.  i3=>181.] 

4.  Appeal  and  Ebbob  ®=>077(3)— Gbakt  or 
Nb-*  TbiaIt-Insuffioienot  or  Evidence— 

DiSCBETION  OF  COUBT. 

The  discretion  of  the  trial  court  in  grant- 
ing a  motion  for  new  trial  on  the  question  of 
insufficiency  of  tbe  evidence  wiU  be  interfered 
with  only  when  there  has  been  a  clear  abuse  of 
such  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3882;  Dec.  Dig.  <Ss=»977(3).] 
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Department  2.  Appeal  tto*  Superior 
Court,  King  County;  R.  B.  Albert*on,  judge. 

Action  by  James  R.  BlUott  against  the 
Havers  Motor  Car  Company,  wherein  an 
automobile  was  attached  and  the  Commer- 
cial Bank  of  Port  Huron  filed  afiSdavlt  claim- 
ing it  was  owner,  plalntlfl  filing  an  an- 
swer denying  its  ownership.  From  an  order 
granting  the  claimant  a  new  trial  after  an 
adverse  verdict,  plaintiff  appeals.  Judgment 
affirmed. 

France  &  Helsell,  of  Seattle,  for  appellant 
Raymond  D.  Ogden,  of  Seattle,  for  respond- 
ent. 

HOLOOMB,  3.  [1]  In  June,  1014,  appel- 
lant, Elliott,  instituted  an  action  against  the 
Havers  Motor  Car  Company,  and  caused  a 
writ  of  attachment  to  be  issued,  by  virtue 
of  which  a  certain  automobile,  described  as 
a  Havers  Six,  No.  683,  was  attached.  Short- 
ly afterwards,  under  authority  of  Rem.  & 
Bal.  Code,  |  673  et  seq.,  the  respondent, 
Commercial  Bank  of  Port  Huron,  hereinaft- 
er called  the  bank,  filed  an  affidavit,  claim- 
ing it  was  the  owner  of  the  automobile.  The 
bank  then  filed  a  bond  with  the  American 
Surety  Company  as  surety,  and  the  car  was 
released  from  Uie  attachment  and  delivered 
to  a  representative  of  the  bank.  Appellant 
filed  an  answer,  denying  ownership  of  the 
automobile  by  the  bank,  and  a  trial  was  had 
before  a  Jury  to  determine  Its  ownership. 
It  developed  during  the  trial  that  the  bank, 
in  April,  1913,  discounted  a  sight  draft  with 
bill  of  lading  attached,  which  bill  of  ladlag 
covered  three  cars  shipped  to  R.  H.  and  H. 
C.  Gray,  it  being  the  bank's  contention  that 
the  car  attached  in  this  action,  No.  683,  was 
one  of  the  three  cars  covered  by  this  bill 
of  lading.  The  court  correctly  held  as  a  mat- 
ter of  law  that  the  bank,  by  reason  of  own- 
ing the  bill  of  lading,  had  a  right  to  all 
property  covered  by  this  bill  of  lading  su- 
perior to  appellant,  whose  only  claim  to  the 
property  was  by  virtue  of  a  subsequent  at- 
tachment. 

[2]  The  only  question  to  determine  was 
whether  the  car  attached.  No.  683,  was  cover- 
ed by  the  bill  of  lading  held  by  the  bank, 
and  this,  being  a  question  of  fact,  was  for 
the  Jury.  The  evidence  being  Introduced,  the 
court  seemed  doubtful  whether  there  was 
sufBdent  evidence  of  nonownershlp  by  the 
bank  to  take  this  question  to  the  Jury,  as  evi- 
denced by  the  following  remark  of  the  court 
upon  motion  for  nonsuit  of  claimant  and  di- 
rected verdict  for  the  bank: 

''But  I  am  disi)osed  in  the  present  instance 
to  submit  this  one  question  o[  fact  to  the  jury. 
In  tie  event  the  ju^  returns  a  verdict  in  your 
favor,  Mr.  France,  I  don't  know  what  I  might 
do  with  the  verdict." 


This  question  was  finally  submitted  to  the 
Jury,  who  returned  a  verdict  against  the  , 
bank  and  Its  bondsmen  for  $987.16.  Coonsel 
for  the  bank  then  secured  some  aflldavlts. 
with  documentary  evidence  attached,  tending  , 
to  prove  more  conclusively  that  the  automo- 
bile in  question  was  the  property  of  the  bank, 
and  moved  for  a  new  trial  on  all  the  statn- 
tory  grounds,  which  motion  was  granted. 
From  this  order  appellant  prosecutes  this 
appeaL 

[3,4]  Whatever  may  be  the  legal  effect  of 
these  affidavits  filed  subsequent  to  the  trial 
of  the  cause,  we  think  the  court  was  fully 
Justified  in  granting  a  new  trial  on  tbe 
ground  that  the  evidence  was  insufficient  to 
support  the  verdict,  as  the  only  evidence  that 
car  No.  683  was  not  one  of  the  cars  covered 
by  tbe  bank's  bill  of  lading  was  Mr.  Gray's 
evidence,   as  follows: 

"Q.  Now,  was  the  car  attached  by  Mr.  £3- 
liott  one  of  the  cant  that  were  shipped  out  in 
that  way  without  your  ordering  it?  A  It  was 
one  of  the  carloads.  I  think  I  had  two  car- 
loads of  that  model.  They  sent  two  carloads  of 
that  model  out." 

This  evidence  of  nonownershlp  of  the  bank 
was  so  meager  that  the  trial  conrt,  as  shown 
by  his  remark  above  quoted,  was  Inclined  to 
give  the  bank  a  directed  verdict.  This  court 
has  uniformly  held  that  It  is  in  the  discre- 
tion of  the  trial  court  to  grant  or  refuse  a 
motion  for  a  new  trial  upon  the  question  of 
the  insufficiency  of  the  evidence  to  support 
the  verdict,  and  that  this  court  will  only 
Interfere  with  tbe  discretion  of  the  lower 
court  when  there  has  been  a  dear  abuse  of 
such  discretion.  In  such  case  tbe  court 
weighs  the  evidence  and  grants  or  refuses  a 
new  trial  in  his  discretion.  If  he  exercises 
sound  discretion,  we  do  not  disturb  it,  and 
the  presumption  is  in  favor  of  his  exercise 
of  sound  discretion.  Brown  v.  Walla  Walla, 
76  Wash.  670,  136  Pac.  1166,  and  cases  there 
dted.  In  Koenig  v.  Whatcom  Falls  Mill  Co., 
67  Wash.  632,  122  Pac.  16,  we  said: 

"Under  the  law  as  established  in  this  state, 
it  sometimes  liecomes  the  dn^  of  the  court  to 
grant  a  new  trial  because  of  the  insuffidency 
of  tbe  evidence  to  sustain  the  verdict,  even 
though  there  is  some  slight  evidence,  which,  if 
standing  alone,  might  sustain  the  verdict." 

Applying  this  rule  to  the  evidence  In  this 
case,  which  consisted  of  ample  testimony  of 
tbe  ownership  of  tbe  car  by  tbe  bank  and 
the  meager,  indefinite  testimony  of  Gray,  as 
hereinbefore  quoted,  of  nonownershlp  by  tbe 
bank,  it  seems  evident  that  there  was  no 
such  clear  abuse  of  discretion  by  tbe  trial 
court  tn  granting  this  motion  for  a  new 
trial  as  would  Justify  us  In  disturbing  it. 

Tbe  Judgment  is  therefore  affirmed. 

MORRIS,  O.  J.,  and  PAREBR,  BAUSMAK, 
and  ELLIS,  JJ.,  concur. 
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SWANSON  ▼.  OREGON-WASHINGTON  H. 

&  NAV.  CO.    (No.  13369.) 
(Supreme  Court  of  Waahlngton,    Aug.  4,  1916.) 

1.  Masteb  and  Servant  «=s>204(1)— Injubiks 

10   SeBVANT— RiSKB  ASSCICED. 

Assumption  of  risk  is  a  defense  where  no 
Tiolation  of  a  statute  enacted  for  the  employe's 
aafety  is  alleged  as  a  bar,  whether  the  action 
is  brouKht  under  the  federal  Employwa*  Liabil- 
it7  Act  (Act  Cong.  April  22,  1908.  c.  149,  36 
Stat.  65  [U.  S.  Comp.  St.  1913,  iS  8657-8665]) 
or  not. 

(B!d.  Note.— For  other  cases,  see  Master  and 
Serrant,  Gent. .  Dig.  g  644;  Dec.  Dig.  «=> 
204a).3 

2.  MA8IKB  AI?D  SkBVAI«T  •S9l65(l)— iNJUBIXa 

TO   Skrvast  —  Duty   to   Wabn  — Obvious 

Risk. 
An  employer  need  not  warn  an  exi>erienced 
laborer  against  the  obvious  risk  of  pinching  his 
finder  while  unloading  rails  from  a  flat  car  and 
pUuig  them. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  i  310;  Dee.  Dig.  «=> 
155a).] 

3.  Hasteb  and  Skbvant  «=s>219(5)— Injuries 
TO  Sebvant  —  Risks  Assmao  —  Obvious 
Risk— Mbthod  or  Wobk. 

An  experienced  laborer  assumes  the  risk  of 
having  his  finger  pinched  while  unloading  rails 
from  a  flat  car  and  piling  them. 

[B^d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  614;  Dec.  Dig.  «=> 
219(5).1 

Department  I.  Appeal  from  Superior 
Court,  SiKikane  County ;  Wm.  T.  Darcb, 
Judge. 

Action  by  John  Swanson  against  the  Ore- 
gon-Waslilngton  Railroad  &  Navigation  Om- 
peny.  Jndgment  of  nonsuit,  and  plaintiff  ap- 
peals.   Affirmed. 

Bobertson  &  Miller  and  B.  W.  Robertson, 
all  of  Spokane,  for  appellant.  A.  C.  Spencer 
and  Hamblen  &  Gilbert,  all  of  Spokane,  for 
respondent. 

CHADWICK,  J.  Actlim  to  recover  for  per- 
sonal injuries.  Motion  for  nonsuit  by  defend- 
ant was  granted  by  the  trial  court  at  tbe 
close  of  tbe  submission  of  plalntUTs  evi- 
dence.   We  And  no  error  in  tbls  Judgment 

[1]  Wbetber  appellant's  action  was  prc^ter- 
ly  brought  under  the  federal  Employers'  Lia- 
bility Act  It  Is  unnecessary  to  determln&  No 
vi<^tion  of  any  statute  enacted  for  the  safe- 
ty of  employes  being  alleged,  the  defense  of 
assumption  of  risk  Is  a  bar  whether  the  ac- 
tion falls  within  or  without  the  statute.  Fed- 
eral Employes'  liability  Act,  i  4  (U.  S.  Comp. 
St  1913,  S  8660). 

Appellant  was  one  of  a  crew  of  seven  men 
who  were  unloading  rails  from  a  flat  car, 
and  piling  them  on  the  right  of  way.  Four 
of  the  men  skidded  the  rails  from  the  fiat  car 
to  the  ground.  Appellant  and  two  others, 
with  tbe  help  of  some  of  the  men  from  the 
or,  would  pile  them.  In  doing  so,  they 
would  pnll  them  into  place.  While  thus  en- 
laged,  appellant's  finger  was  canght  and  so 
injured  as  to  necessitate  amputation. 


The  grounds  of  complaint  were  negligence 
of  fellow  workmen,  failure  to  furnish  proper 
appliances,  and  a  sufficient  number  of  work- 
men, and  failure  to  give  proper  warning  of 
the  dangers  attending  the  work.  The  record 
discloses  no  support  for  the  first  three  alle- 
gations sufficient  to  Justify  a  submission  of 
the  case  to  the  Jury.  Neither  do  we  find  a 
request,  on  the  part  of  appellant,  for  differ- 
ent tools,  or  more  workmen. 

[2]  Appellant  was  a  man  39  years  of  age 
and  experienced  as  a  laborer.  The  danger 
of  pinching  one's  finger  while  unloading  rails 
Is  an  obvious  and  patent  one,  and  the  con- 
tention that  there  was  a  failure  to  warn  ap- 
pellant of  the  danger  is  not  well  taken.  Dea- 
ton  V.  Abrams,  60  Wash.  1,  110  Pac.  615,  47 
L.  R.  A  (N.  S.)  266;  Props  v.  Washington 
Pulley  &  Mfg.  Co.,  61  Wash.  8,  111  Pac.  888, 
46  L.  R.  A.  (N.  S.)  658;  Hanson  v.  Shipley, 
71  Wash.  632,  129  Pa&  377;  Salnls  v.  North- 
em  Pac.  R.  C!o.,  87  Wash.  18,  151  Pac.  93. 

[S]  The  risk  was  en  incident  of  the  em- 
ployment which  appellant  must  be  held  to 
have  assumed.  Brown  v.  Tabor  Mill  Co.,  22 
Wash.  817,  60  Pac.  1126;  Anderson  v.  Ore- 
gon R.  R.  &  Nav.  Co.,  28  Wash.  467,  68  Pac. 
863;  Waterman  v.  Skokomlah  Timber  Ca, 
65  Wash.  234,  118  Pac  86. 

Affirmed. 

MORRIS,  0.  X,  and  MOUNT:  and  E2LLIS, 
JJ.,  concur. 


STATE  ex  rel.  FAIR  v.  HAMII/TON  et  aL. 

Board  of  Com'rs  of  King  County. 

(No.  13266.) 

(Supreme    Court    of    Washington.      July    29, 
1916.) 

1.  Statutes  €=»207,  214  —  Consteuction — 
Ambiouous  Language. 

Courts  must  give  effect  to  a  statute  if  the 
intent  can  be  ascertained  with  reasonable  cer- 
tainty, and,  when  the  language  is  ambiguous  or 
contradictory,  may  resort  to  extrinsic  aids  to 
ascertain  tbe  intent  or,  failing  to  dissolve  the 
ambiguity,  give  effect  to  the  expression  last  in 
time. 

[Ed.    Note. — For   other    cases,    see    Statutes, 
Cent  Dig.  U  284,  290;  Dec.  Dig.  «=»207,  214.] 

2.  Statutes  «=»217  —  Validitt— Ambiguity 
— Tebm  of  Office. 

Laws  1913,  p.  103,  S  1,  relating  to  Justices 
of  the  peace  and  constables,  is  not  void  for  am- 
biguity in  declaring  that  elections  for  such  of- 
fice* shall  be  held  quadrennially,  and  that  the 
term  shall  be  two  years,  where  the  legislative 
joomals  disclose  that  the  word  "biennially" 
was  in  the  act  when  introduced  and  passed  by 
the  House  of  Representatives  and  was  changed 
to  "quadrennially"  in  the  Senate,  that  it  was  so 
passed  by  the  Senate  and  returned  to  the  House, 
which  concurred  in  the  change,  thus  showing 
that  it  was  intended  that  the  term  should  be 
four  years. 

[Ed.    Note.— For  Ather   cases,   see    Statutes, 
Cent  Dig.  {  293;    Dec.  Dig.  «=»217.] 

3.  JusncKs  OF  the  Peace  9=98— Statutes 
«=»73(2)  —  UNiroBMrry— County  OFncERs 
-Terms. 

Const  art  11,  ({  4,  6,  requiring  uniformity 
in  county  government  and  article  6,  |  8,  re- 
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qairing  count;  officers  to  be  elected  biennially, 
relate  solely  tq  executive  and  administrative 
ofScera  and  not  to  justices  of  the  peace  and 
constables,  so  that  Laws  1915,  p.  816,  making 
the  term  of  such  officers  four  years,  is  not  void 
for  lack  of  uniformity  or  becaase  of  excessive 
term. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §S  11-14,  56;  Dec.  Dig. 
i8=>8;  Statutes,  Cent  Dig.  §g  74,  75;  Dec. 
Dig.  <S=»73(2).] 

4.  Counties  €=>e5  —  Otficebs  —  Tenubb  — 

Power  of  Lkgislatube. 
Const,  art.  6,  §  8,  requiring  county  officers' 
terms  to  be  two  years,  must  be  construed  in  con- 
nection with  article  11,  §  5,  empowering  the 
Legislature  to  prescribe  the  duties  of  county 
officers  and  fix  their  terms,  so  that  the  Legisla- 
ture may  fix  the  terms  of  the  justices  of  the 
peace,  or  even  of  executive  and  administrative 
officers,  at  a  longer  period  than  two  years. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  Sg  97,  98;    Dec.  Dig.  ^=>65.] 

6.  Statutes    «=»125(5)— Validity— Subjsotb 

AND  Titles  of  Acts. 
•  Laws  1913,  p.  103,  entitled  "An  act  relating 
to  justices  of  the  peace  and  constables  in  cities 
having  a  population  of  50,000  or  more  inhabit- 
ants and  providing  for  tlieir  election  and  ap- 
pointment and  fixing  their  salaries,"  is  not  in- 
valid for  want  of  sufficient  title. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  !§  187,  188;    Dec.  Dig.  <S=3i:J5(5).] 

6.  Statutes    «=3125(6)—Vauditi— Subjects 
AND  Titles  of  Acts. 

Laws  1915,  p.  316,  entitled  "An  act  relat- 
ing to  justices  of  the  ^eace  and  constables  and 
the  compensation  of  justices  of  the  peace  in 
cities  of  225,000  population,  and  amending  sec- 
tion 6533—1  of  Kemington  &  BaUinger's  An- 
uutated  Codes  and  Statutes  of  Washington,"  is 
not  invalid  for  want  of  sufficient  title. 

[Bd.  Note. — For  other  cases,  see  Statutes, 
Cent.   Dig.   S  190;    Dec.   Dig.   «=>125(6).] 

7.  Statutes     €=3230— Ambndment^Ambiou- 

ITY— CONSTBUCTION. 

Laws  1915^  p.  316,  providing  for  election 
of  certain  justices  to  be  held  in  November,  1914, 
is  not  void, for  ambiguity  in  providing  tor  an 
election  at  a  past  date,  since  the  act  amends 
Laws  1913,  p.  103,  §  1,  and  its  pr9 visions  as  to 
dates  of  election  having  been  continued  aie  not 
to  be  considered  as  having  been  repealed  and 
re-enacted,  but  as  having  been  continuously  in 
force. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  311;   Dec.  Dig.  ®=230.] 

8.  Statutes    (3=>  138(2)— Auendmsnt—Rbfbb- 
BNCB  to  Title. 

Laws  1915,  p.  318,  as  to  justices  of  the 
peace,  amending  Laws  1913,  p.  103,  on  the 
same  subject,  is  not  invalid  as  attempting  to 
amend  a  statute  by  mere  reference  to  its  title; 
the  act  having  sufficiently  set  forth  the  statute 
amended   at  length. 

[Ekl.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  206;    Dec.  Dig.  <S=»138(2).] 

9.  Statutes    <8=»64(4)— Pabtial    Invalidity 
—Effect. 

Lows  1915s  p.  316,  as  to  justices  of  the 
peace,  is  not  void  because  section  2  thereof  at- 
tempts to  delegate  to  county  commissioners  the 
power  to   increase   salaries  of  justices  of   the 

Seace,   but   the   attempted   delegation,   if   void, 
oes  not  affect  the  remainder  of  the  statute. 
[Ed.    Note. — For    other    cases,   see    Statutes, 
Cent.  Dig.  gg  61,  195;    Dec.  Dig.  «=364(4).] 

10.  Shebiffs    and    Constables   «=s>9— Con- 
stables—EIlections—Numbeb. 

Under  Laws  1915,  p.  316,  as  to  justices  of 
the  peace  and  constables,  it  was  the  intention 


that  there  should  be  one  constable  for  each  jus- 
tice, so  t^hat  in  cities  of  less  than  500,000,  jus- 
tices being  limited  in  number  to  five,  there  can 
be  but  five  constables. 

[E}d.  Note. — For  other  cases,  see  Sberifiis  and 
Constables,  Cent  Dig.  gg  20-22;  Dec.  Dig. 
<S!='9.) 

Department  1.  Appeal  from  Superior 
Court,  King  County ;   A.  W.  Frater,  Judge. 

Mandamus  by  the  State,  on  relation  of  A. 
H.  Fair,  against  M.  L.  Hamilton  and  others, 
as  the  Board  of  County  Commissioners  of 
King  County.  From  a  Judgment  dismlssiug 
the  appUcatioQ  on  relator's  refusal  to  plead 
further,  after  demurrer  to  the  application 
was   sustained,   relator   appeals.     Affirmed. 

B.  B.  Brown,  of  Seattle,  for  appellant 
John  B.  Wright,  John  B.  Carroll,  Otis  W. 
Brinker,  and  Reah  M.  Whitehead,  all  of 
Seattle,  amlci  curlee.  Alfred  H.  Lundin,  of 
Seattle,  and  Robert  H.  DarU,  for  respondent 
John  W.  Linck  and  Frank  H.  Graham,  both 
of  Tacoma,  amici  curice. 

FTJLLERTON,  J.  This  is  a  proceeding  in 
mandamus  instituted  by  the  relator  A.  H. 
Fair,  against  the  board  of  county  commis- 
sioners of  icing  county,  to  compel  that  board 
to  appoint  a  Justice  of  the  peace  and  two  con- 
stables for  the  city  of  Seattle  in  addition  to 
the  five  Justices  and  fire  constables  now  hold- 
ing such  office  therein.  A  demurrer  was 
interposed  by  the  board  to  the  application  for 
the  writ,  which  the  trial  court  sustained. 
The  applicant  thereupon  refused  to  plead 
further,  and  a  Judgment  dismissing  his  ap- 
plication was  entered.  From  this  Judgment 
the  relator  appeals. 

The  questions  suggested  by  the  appeal  in- 
rolve  a  construction  of  the  statutes  relating 
to  the  election  and  tenure  of  office  of  Jus- 
tice of  the  peace  and  constables  in  cities  of 
the  first  class.  Passing  the  earlier  statutes 
as  having  no  bearing  upon  the  Inquiry,  tlie 
first  one  necessary  to  be  noticed  is  that  of 
March  17,  1900-  (Laws  1900,  p.  667).  This 
statute  provided  for  the  election  at  the  gen- 
eral election  to  be  held  in  November,  1910, 
and  biennially  thereafter  In  each  city  having 
a  population  of  80,000  or  more  as  shown  by 
the  census  of  1900,  four  Justices  of  the  peace 
and  four  constables,  "and  no  more,"  whose 
terms  of  ofiice  should  be  for  the  period  of 
two  years  from  the  second  Monday  in  Jan- 
nary  following  their  election.  Under  this 
statute  four  Justices  of  the  peace  and  four 
constables  were  elected  in  the  dty  of  Seattle 
at  the  general  election  of  1912,  for  a  term  of 
two  years  from  the  second  Monday  in  January 
following.  At  its  session  of  1913  the  Legis- 
lature passed  a  new  act  relating  to  the  sub- 
ject (Laws  1013,  p.  108),  the  first  section  of 
which  reads  as  follows: 

^'Section  1.  After  the  taking  effect  of  tiiis  act 
there  shall  be  in  cities  of  fifty  thousand  popn- 
lation  two  justices  of  the  t>eace  and  two  con- 
stables, and  one  additional  justice  and  one  ad- 
ditional constable  in  such  cities  for  each   ad- 


CsaFor  otber  easM  see  sam*  topio  and  KBY-NUMBBa  la  all  Ker-Nnmbsred  DtgesU  and  Indazw 


Digitized  by 


Google 


ITaaig 


BTAJM  T<  HAMILTQN 


881 


ditional  fiftj  thoiuaiid  popnktion  or  ^  major 
fnictioii  thereof,  to  be  elected  at  the  general 
election  to  be  held  in  NoTember,  1914,  and  qnad- 
renniaUj  thereafter,  whose  term  of  oflSce  ihall 
be  for  the  term  of  two  years  from  the  second 
Monday  of  January  following  the  election: 
Provide,  there  shall  not  be  more  than  five  Jus- 
tirts  in  any  city  unless  the  same  has  a  popu- 
lation of  800,000  or  more:  And  provided  fur- 
ther, that  nothing  in  this  act  shall  be  construed 
to  affect  justices  of  the  peace  or  constables  or 
the  offices  of  justices  of  tne  pence  or  constables 
is  cities  having  a  population  of  less  than  fifty 
thousand  inhabitants." 

Section  2  of  the  act  provides  timt  wbenever 
It  shall  appear  to  the  board  of  ooanty  com- 
missioners of  any  county  containing  a  city  of 
60,000  inhabitants  or  more  that  such  dty 
b  entitled  to  an  additional  Jostlce  and  oon- 
stable  as  provided  in  the  first  section  of  the 
act,  the  board  Is  authorized  to  appoint  such 
additional  Justice  and  oonstnDle.  Section  3 
fixes  the  salaries  of  such  Justices  and  con- 
stables, and  section  4  provides  that  the  Jus- 
tices and  constables  thereafter  appointed  or 
elected  under  the  act  sliouid  receive  the  sal- 
ary therein  provided.  Under  this  act  Ave 
Justices  and  five  constables  were  elected  In 
the  dty  of  Seattle  at  the  general  election 
held  in  November,  1914.  At  its  session  of 
1915,  the  Liegisiature  amended  the  first  sec- 
don  of  the  act  of  1913,  making  the  same 
read  as  follows  (Laws  1915,  p.  816): 

"After  the  taking  effect  of  this  act,  there 
shall  be  in  cities  of  fifty  thousand  population 
two  justices  of  the  peace  and  two  constables, 
and  one  additional  justice  and  one  additional 
constable  in  such  cities  for  each  additional  fifty 
tboosand  population  or  a  major  fraction  there- 
of, to  be  elected  at  the  general  election  to  be 
held  in  November,  1014,  and  quadrennially 
thereafter,  wbose  term  of  office  shall  be  for  the 
tenn  of  four  years  from  the  second  Monday  of 
January  following  the  election:  '  Provided, 
there  shall  not  be  more  than  five  justices  in  any 
city  unless  the  same  has  a  population  of  500,000 
or  more:  And  provided  further,  that  nothing 
in  this  act  shall  be  construed  to  affect  justices 
t4  the  peace  or  constables  or  the  offices  of  jus- 
tice of  the  peace  or  constables  in  cities  having 
a  population  of  less  than  fifty  thousand  inhab- 
itsnts." 

To  the  act  was  added  a  second  section,  au- 
thorizing boards  of  county  commissioners  in 
counties  containing  cities  having  a  popula- 
tion of  225,000  or  more  to  pay  to  Justices  of 
the  peace  in  such  dties  such  additional  com- 
pensation to  that  then  allowed  by  law  as 
si\ch  commissioners  should  deem  fit  and  prop- 
er, such  additional  compensation  not  to  ex- 
ceed $3oO  per  annum. 

The  appellant's  contentions  In  this  court 
have  taken  a  somewhat  w^ide  range,  lie  con- 
tends, fir&t,  that  the  acts  of  1913  and  1915 
are  unconstitutional  and  void,  and  that  the 
statutes  of  1900,  and  the  acts  prior  thereto, 
not  repealed  by  that  act,  are  the  only  stat- 
utes now  in  force  relating  to  justices  of  the 
pcuce  and  constables  in  cities  of  the  first 
class,  and  that  under  these  statutes  a  per- 
emptory writ  of  mandate  sliould  issue  for  the 
appointment  of  four  Justices  of  the  peace 
ud  four  constables  for  the  dty  of  Seattle. 
Ihls  <n  tbe  principle  that  the  act  of  1909 


IlmUs  the  number  of  Joslioes  of  the  peace 
and  constables  that  can  be  elected  in  any 
city  to  four  of  each,-  and  that  tho&e  now  in 
office  In  the  city  of  Seattle,  since  they  were 
elected  under  an  Invalid  statute,  are  hold- 
ing office  without  right  or  authority.  His 
second  contention  is  that  if  the  court  finds 
the  statute  of  1013  to  be  valid  and  that  of 
1915  invalid,  then  a  writ  should  issue  for 
the  appointment  of  one  Justice  of  tbe  peace 
and  two  constables,  since  such  appointment 
Is  required  whenever  a  city  has  a  population 
of  300,000  and  more,  and  that  the  city  of 
Seattle  has  such  a  population.  His  third 
contention  is  that  If  the  court  finds  botta 
of  tbe  later  statutes  to  be  valid,  then  a  writ 
should  issue  for  tbe  appointment  of  two  con- 
stables. 

[1 , 2]  Since  tbe  respondents  themselves 
make  no  question  of  tbe  sufficiency  of  the  ap- 
pellant's application  to  raise  the&e  several 
questions,  but  have  discussed  them  upon 
their  merits,  we  shall  pursue  the  same  course, 
although  it  would  seem  that  the  questions 
sugge.'itcd  by  tbe  application  codld  be  dispos- 
ed of  on  somewhat  narrower  grounds.  The 
objection  to  tbe  act  of  1913  Is  founded  upon 
the  ambiguity  contained  in  tbe  language  used 
therein.  It  will  be  obserwd  that  It  provides 
for  the  election  of  Justices  of  tbe  peace  and 
constables  at  the  general  election  to  be  held 
in  November,  1914,  "and  quadrennially  there- 
after," and  limits  tbe  tenure  of  the  term  to 
"two  years  from  the  second  Monday  of  Jan- 
uary following  the  election."  It  Is  thought 
tbat  this  ambiguity  renders  the  act  void, 
but  such  Is  not  tbe  rule.  It  Is  the  duty  of  the 
courts  to  give  effect  to  a  statute  whenever 
the  Intent  and  purpose  of  tbe  Legislature 
which  enacted  it  can  be  ascertained  with  rea- 
sonable certainty.  It  Is  a  rule,  also,  that 
when  tbe  language  Is  ambiguous  or  con- 
tradictory the  courts  may  resort  to  extrinsic 
aids  to  ascertain  its  intent  and  purpose,  and 
may,  in  construing  a  statute  containing  con- 
tradictory expressions,  if  extrinsic  Inquiry 
does  not  suggest  the  true  Intent  and  purpose, 
give  effect  to  the  expression  last  In  time. 
Here  we  think  the  intent  of  the  Legislature 
is  made  plain  by  extrinsic  inquiry.  On  con- 
sulting the  journals  of  the  Legislature  it  is 
found  that  the  act  bad  its  origin  in  the 
House  of  Representatives,  and  tbat  as  Intro- 
duced and  as  It  passed  that  house  it  con- 
tained the  word  "biennially"  In  tbe  place 
where  the  word  "quadrennially"  now  apr 
pears ;  that  when  under  consideration  by  tbe 
Senate  the  act  was  amended  by  striking  out 
tbe  word  "biennially"  and  substituting  there- 
for tbe  word  "quadrennially."  As  so  amend- 
ed, It  was  passed  by  the  Senate  and  returned 
to  tbe  House,  which  concurred  In  the  amend- 
ment.  House  Journal  101.3,  pp.  637, 6.38 ;  Sen- 
ate Journal  1913,  p.  6S3.  This  amendment 
creatcil  the  ambiguity  or  contradiction  be- 
fore mentioned.  The  act  was  made  to  pro- 
vide tor  quadrennial  elections  and  for  two- 
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year  terms.  But  manifestly  this  was  an  In- 
advertence. The  senator  moving  the  amend- 
ment overlooked  the  fact  that  consistency 
of  language  required  a  change  in  the  phrase 
defining  the  tenure  of  office.  It  being  clear, 
however,  that  the  Legislature  Intended  to 
give  to  the  officers  elected  at  the  November 
election  of  1914  a  fonr-year  term  of  office, 
it  Is  the  duty  of  the  court  to  give  the  act 
that  effect 

[3,4]  But  the  appellant  argues  that  to 
give  the  act  this  effect  Is  to  render  it  vio- 
lative of  sections  4  and  5,  art  11,  of  the  Con- 
stitution, which  reqUre  uniformity  in  county 
government,  and  section  8,  art.  6,  which  re- 
quires county  officers  to  be  dected  biennially. 
But  these  sections  we  think  relate  solely  to 
the  executive  and  administrative  officers  of 
a  county,  those  officers  necessary  to  the 
scheme  of  county  government  provided  in  the 
Constitution,  not  to  justices  of  the  peace 
and  their  executive  officers,  the  constables, 
who  properly  belong  to  the  judicial  depart- 
ment of  the  state.  In  other  words,  justices 
of  the  peace  and  constables  "are  not  desig- 
nated as  county  officers,  and  are  not  such 
officers  In  law."  McElwaln  v.  Abraham,  58 
Wash.  26,  107  Pae.  &32.  Moreover,  we  have 
held  that  section  8,  art.  6,  of  the  Constitution 
must  be  construed  in  connection  with  section 
6,  art  11,  of  that  instrument,  which  con- 
fers upon  the  Legislature  power  to  prescribe 
the  duties  of  county  officers  and  fix  their 
term  of  office,  and  that  this  section  permits 
the  Legislature  to  extend  the  tenure  of  of- 
fice of  even  an  executive  or  administrative 
county  officer  for  a  longer  period  than  two 
years.  State  ex  rel.  Hays  v.  Twlchell,  9 
Wash.  530,  38  Pac.  134.  It  follows  as  of 
course  that  If  the  section  of  the  Constitution 
providing  for  biennial  elections  of  county  of- 
ficers does  not  limit  the  tenure  of  office  of 
the  executive  and  administrative  officers  of 
a  county  to  two  years,  it  does  not  limit  the 
tenure  of  office  of  justices  of  the  peace  or 
constables  to  that  term. 

[6|  6]  It  Is  contended,  further,  that  the  act 

of  1913  is  Invalid  for  want  of  a  sufficient 

title.    The  same  objection  Is  made  also  to 

the  act  of  1915.    The  title  of  the  first  Is: 

"An  act  relating  to  justices  of  the  peace  and 

conetables  in  cities  having  a  population  of 

60,000  or  more  inhabitants  and  proTiding  for 

their   election   and   appointment  and    fixing 

their,  salaries." 

The  title  of  the  second  is: 
"An  act  relating  to  justices  of  the  peace  and 
constables  and  the  compensation  of  justices 
of  the  peace  in  cities  of  225,000  population, 
and  amending  section  8533 — 1  of  Remington 
&  Ballinger's  Annotated  Codes  and  Statutes 
of  Washington." 

It  seems  to  us  that  the  question  of  the 
sufficiency  of  these  titles  does  not  require 
discussion.  They  fall  within  all  of  our  nu- 
merous decisions  on  the  question  of  sufficien- 
cy of  titles  to  legislative  acts.  These  will  be 
found  collected  In  the  case  of  State  ex  rel. 
Llndsey  v.  Derbyshire,  79  Wash.  227, 140  Pac. 


640;  State  v.  Seattle  Taxlcab  ft  Transfer 
Company,  156  Pac.  837,  and  the  cases  to 
which  reference  is  therein  made. 

[7]  Turning  to  the  act  of  1915,  it  wlU  be 
observed  that  the  first  section  of  that  act  Is  a 
literal  transcript  of  the  first  section  of  the 
act  of  1913,  changing  only  the  word  "two"  to 
the  word  "four"  and  the  figures  "300,000"  to 
"500,000."  Reading  It  as  an  Independent  act, 
it  contains  an  ambiguity,  in  that  It  provides 
for  a  future  election  to  be  held  at  a  past 
time.  But  the  statute  Is  not  to  be  so  read. 
It  is  am^idatory,  and  the  portions  of  the 
amended  statute  which  were  copied  Into  It 
without  change  are  not  to  be  considered  as 
repealed  and  re-enacted,  but  are  to  be  con- 
sidered as  having  been  at  all  times  la  force. 
As  Is  said  In  Lewis'  Sutherland  on  Statutory 
Construction,  {  237: 

"The  word  'hereafter*  nsed  in  the  statute  ai 

amended  must  be  construed  distributively.  As 
to  cases  within  the  statute  as  originally  enact- 
ed, it  means  subsequent  to  the  passage  of  the 
original  act;  as  to  cases  brought  within  the 
statute  by  the  amendment,  it  means  subeequent 
to  the  time  of  the  amendment." 

Tested  by  these  rules,  there  is  no  ambigui- 
ty In  the  amendatory  act. 

[I]  Again  It  Is  asserted  that  the  act  of 
1915  Is  void  because  In  conflict  with  section 
37,  art  2,  of  the  Constitution,  which  provides 
that  no  act  shall  ever  be  revised  or  amended 
by  a  mere  reference  to  its  title,  but  the  act 
revised  or  the  section  amended  shall  be  set 
forth  at  full  length.  This  objection  is  also 
without  merit.  The  section  amended  was 
set  forth  at  full  length,  within  the  meaning 
of  the  Constitution  as  construed  by  us  in 
Holzman  v.  Spokane,  157  Pac.  1086,  and  the 
cases  there  cited. 

[9]  It  is  contended,  farther,  that  the  act 
of  1915  is  unconstitutional  because  of  the 
second  section,  which  vests  In  the  county 
commissioners  .power  to  increase  the  salaries 
of  the  justices  of  the  peace  within  certain 
defined  limits.  The  argument  Is  that  the  au- 
thority attempted  to  be  conferred  Is  beyond 
the  power  of  the  Legislature,  since  the  Con- 
stitution vests  the  power  to  fix  the  salaries 
solely  In  the  Legislature.  But  we  think  we 
need  not  determine  the  validity  of  this  ob- 
jection. Conceding  that  the  Legislature  has 
exceeded  Its  power  In  this  respect,  the  fact 
would  not  render  the  entire  act  void.  This 
part  of  the  act  Is  distinct  and  separable  from 
the  other  provisions,  and  It  cannot  be  sup- 
posed that  the  Legislature  would  not  have 
passed  the  one  without  the  other.  In  such  a 
case  the  courts  are  not  authorized  to  declare 
the  whole  act  void,  but  must  give  ^ect  to 
that  part  of  the  act  which  Is  within  the  Con- 
stitution. Nathan  v.  Spokane  County,  35 
Wash.  26,  76  Pac.  521,  65  L.  B.  A.  336,  102 
Am.  St.  Rep.  888;  State  ex  rel.  Matson  v. 
Superior  Court,  42  Wash.  491,  85  Pac.  264; 
State  ex  rel.  State  Board  of  Tax  Commis- 
sioners T.  Cameron,  90  Wash.  407,  168  Paa 
637. 

The  foregoing  conaideratloiis  require   an 
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iWrmance  of  the  Judgment  below  In  so  for 
as  It  affects  tbe  Justices  of  tbe  peace.  There 
ue  now  fire  of  such  Justices  In  oflSce  In  the 
city  of  Seattle,  and  the  latest  enactment  dis- 
tinctly provides  that  "there  shall  not  be 
more"  until  the  dty  "has  a  population  of 
500,000  or  more,"  and  there  is  no  contention 
that  tbe  city  of  Seattle  has  as  yet  reached 
this  population. 

[1 0]  It  remains  to  inquire  whether  there  is 
any  reason  for  the  appointment  of  additional 
constables.  It  will  be  observed  that  the  act 
provides  that  there  shall  l>e  In  cities  of  60,- 
000  population  two  Justices  of  the  peace  and 
two  constables,  and  one  additional  Justice 
and  one  additional  constable  In  such  cities 
for  each  additional  50,000  population  or  a 
cuajor  fraction  thereof.  The  proviso,  it  will 
be  further  observed,  limits  the  number  of 
Justices  that  may  be  elected  or  appointed  to 
five  until  the  city  reaches  a  population  of 
TiOO.OOO,  but  makes  no  such  limitation  as  to 
the  number  of  constables  that  may  l>e  elected 
or  appointed.  In  his  application  for  the 
writ  of  mandamus  tbe  appellant  alleges  that 
the  dty  of  Seattle  has  a  population  of  300,- 
000.  In  his  brief  in  this  court  he  asserts  that 
the  dty  has  a  population  of  331,000,  and  that 
the  courts  must  take  Jndidal  notice  of  this 
fact  Based  thereon,  the  conclusion  Is  drawn 
that  there  is  at  least  one  vacancy  in  the 
office  of  constable  in  the  dty  of  Seattle,  and 
that.  If  the  court  agrees  with  the  appellant's 
estimate  of  the  present  population  of  the 
city,  there  are  two  sudi  vacandes  which 
should  be  filled  by  appointment  through  the 
board  of  county  commissioners.  If  we  were 
to  admit  the  appellant's  premise,  there  might 
be  some  ground  for  the  conclusion  he  draws 
therefrom.  But  we  cannot  accept  bis  con- 
struction of  the  legislative  acts.  It  seems 
dear  to  our  minds  that  the  Legislature  in- 
tended there  should  be  but  one  constable  for 
each  Justice's  court,  and  when  It  limited  the 
number  of  Justices'  courts  it  of  necessity 
limited  tbe  number  of  constables  that  could 
be  elected  or  appointed.  At  any  rate,  there 
is  no  such  clear  right  shown  as  to  make  the 
duty  of  appointment  Imperative. 

It  is  our  conclusion  that  the  Judgment  of 
the  lower  court  should  be  affirmed;  and  It 
win  be  so  ordered. 

MORRIS,  C.  J.,  and  MOT7NT,  OHAD- 
WICK,  and  ELLIS,  JJ,,  concur. 


8TATB  ex  reL  McMANNIS,  City  Attorney,  t. 

SUPBRIOR  COURT  OP  WHITMAN 

COUNTr  et  al.     (No.  13412.) 

(Snpteme    Court    of    Washington.      July    29, 
1918.) 

L  MtmiciFAi.  CoBPOBAikons  4=947,  67— I/ni> 

RATION  or  POWKBS. 

Mnnidpalities  have  no  power  except  sndi 
M  is  ezpreaaly  delegated  by  the  stats,  and  an 


extension  or  limitation  of  municipal  power 
takes  effect  on  tbe  date  the  statute  takes  effect. 
[EU.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  126,  144,  148;  Dee. 
Dig.  <8=»47,  57.] 

2.  MimiCIPAL   COKPO&ATIONS    €=95S— Tajca- 
TiON— Poll  Tax— Persons  Sdbject. 
Tekoa  Ordinance  of  1905,  No.  100,  enacted 
pursuant  to  Rem.  &  Bal.  Code,  {  7766,  author- 
izing imposition  of  street  poll  tax  on  all  males 
over  21,  became  void  or  was  amended  by  Laws 
1913,  p.  315,  I  1,  Bubd.  7,  limiting  subjects  of 
tax  in  cities  of  third  class  to  males   between 
ages  of  21  and  60,  so  that  the  dty  could  nei- 
ther collect  tbe  tax  nor  impose  tbe  penalty  for 
refusal  to  pay,  by  a  male  over  CO  years  of  age. 
[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations.   Cent   Dig.   H  2023-2037;    Dec. 
Dig.  <8ss>058.1 

Proceeding  by  the  State,  on  the  relation  of 
J.  D.  McMannis,  City  Attorney  of  Tekoa, 
Whitman  County,  against  the  Superior  Court 
of  Whitman  County  and  R.  L.  McCroskey, 
Judge,  to  review  an  order  dismissing  a  writ 
of  review  of  proceedings  of  a  Justice  court 
Judgment  affirmed. 

J.  D.  McMannis,  of  Tekoa,  for  plaintiff.  J. 
P.  Bnrson,  of  Tekoa,  for  respondents. 

HOLCOMB,  J.  In  this  proceeding,  as  to 
the  correctness  or  propriety  of  which  there 
is  no  issue,  we  review  a  Judgment  by  the  su- 
perior conrt  of  dismissal  of  a  writ  of  review 
of  tbe  proceedings  of  a  Justice  of  the  peace. 

The  superior  court  bad  the  matter  upon  a 
written  stipulation  of  the  facts  which  are,  in 
substance,  these:    On  March  16,  1915,  com- 
plaint In  writing  was  made  to  the  police  Jus- 
tice court  of  Tekoa,  Whitman  county,  this 
state,  wherein  the  state  was  plaintiff  and  one 
Follett  was  defendant,  charging-  FoUett  with 
violation  of  the  provisions  of  sections  1  and 
2  of  Ordinance  No.  100,  which  was  an  ordi- 
nance providing  for  an  annual  street  poll  tax 
for  the  city  of  Tekoa.     Follett  was  placed 
under  arrest,  and  obtained  a  change  of  venue 
from  the  police  Justice  court  of  Tekoa  to  an- 
other Justice  in  that  municipality,  to  which 
Justice  the  cause  was  transferred.    The  case 
was  set  for  trial  on  July  16,  1915,  and  upon 
that  date,  tbe  case  being  called  for  trial,  the 
Justice  dismissed  it  as  of  his  own  motion. 
Thereupon  the  plaintiff  obtained  a  writ  of  re- 
view in  the  superior  court    Ordinance  No. 
100  of  Tekoa  is  as  follows: 
"An  ordinance  providing  an  annual  street  poll 
tax  for  the  town  of  Tekoa,  and  for  the  col- 
lection thereof,  and  providing  a  penalty  for 
the    violation    hereof;     and    repealing    ordi- 
nance numbered  twenty-one  (21)  and  all  oth- 
er ordinances  or  parts  thereof  of  the  town 
of  Tekoa  in  conflict  with  the  provisions  of 
tills  ordinance. 

"Be  it  ordained  by  tbe  council  of  the  town  of 
Tekoa: 

"Section  1.  That  there  be  and  there  hereby  is 
Imposed  npon  each  and  every  mole  inhabitant 
of  the  town  of  Tekoa,  over  the  age  of  twenty- 
one  (21)  years,  an  annual  street  poll  tax  of 
two  ($2.00)  dollars ;  and  such  poll  tax  shall 
be  due  and  payable  from  such  inhabitant  on  de- 
mand at  any  time  daring  the  calendar  year. 

"Sec.  2.  That  any  such  inhabitant  failing  or 
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refaring  to  comply  ■wlQi  the  provisions  of  this 
ordinance  shall  b«  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 
fined  In  any  snm  not  less  than  $10.00  nor  more 
than  $25.00,  together  with  the  costs  of  prose- 
cution, and  may  be  imprisoned  nntil  such  fine 
and  costs  are  paid ;  provided  that  such  violation 
may  be  redressed  and  the  amount  of  said  poll 
tax  may  be  collected  and  recovered,  by  civil  ac- 
tion instituted  for  that  purpose,  against  the 
party  liable  therefor. 

"Sec.  3.  That  ordinance  number  twenty-one 
(21).  and  all  other  ordinances  or  parts  thereof, 
of  the  town  of  Tekoa,  in  conflict  with  the  pro- 
visions of  this  ordinance,  be  and  the  same  are 
hereby  repealed. 

"Sec.  4.  That  this  ordinance  ahall  take  effect 
and  be  in  force  from  and  after  its  passage,  ap- 
proval and  publication. 

"Passed  the  council  August  7,  1906." 

It  la  stlpnlated  that  the  defendant  Follett 
Is  a  male  Inhabitant  of  Tekoa  over  the  age 
of  50  years,  and  refused  to  pay  his  annual 
poU  tax  for  the  year  1916  after  due  demand. 
The  question  for  determination  is  whether  or 
not  Follett,  being  over  the  age  of  50  years, 
was  liable  for  the  payment  of  poll  tax  or  for 
tlie  penalty  for  failure  so  to  pay,  under  the 
ordinance  of  Tekoa.  Tekoa  is  a  dty  of  the 
third  class.  By  the  laws  of  1890  as  amended 
in  1891,  found  In  subdlvlslou  7,  {  7685,  Rem. 
&  Bal.  Code,  dtlea  of  the  third  class  were 
empowered — 

"to  impose  on  and  collect  from  every  male  in- 
habitant between  the  ages  of  twenty-one  and 
fifty  years  an  annual  street  poll  tax  not  exceed- 
ing two  dollars,  and  no  other  road  poll  tax 
shall  be  collected  within  the  limits  of  such  city ; 
provided,  that  any  member  of  a  volunteer  fire 
company  in  such  city  shall  be  exempt  from 
such  tax." 

In  State  v.  Ide,  35  Wash.  576,  77  Pac.  961, 
67  L.  B.  A.  280,  102  Am.  St.  Rep.  914,  1  Ann. 
Cas.  634,  this  provision  was  held  unconstitu- 
tional by  this  court  upon  the  ground  that  it 
contained  ununlform  and  invalid  classifica- 
tions. In  Tekoa  v.  Rellly,  47  Wash.  202,  91 
Pac.  769,  13  L.  R.  A.  (N.  S.)  101,  the  Ide 
Case  was  specifically  overruled  by  this  court. 
In  1905  the  Legislature  empowered  councils 
of  cities  of  the  third  and  fourth  classes  in 
this  state — 

"to  impose  on  and  collect  from  every  male  in- 
habitant of  such  city  over  the  age  of  twenty- 
one  years  an  annual  street  poll  tax  not  exceed- 
ing two  dollars,  and  no  other  road  poll  tax 
shall  be  collected  within  the  limits  of  such 
city."    Rem.  &  Bal.  Code,  i  7766. 

The  ordinance  in  question  \s'as  passed  pur- 
suant to  that  grant  of  power.  In  1913,  an 
amendment  was  enacted  by  the  Legislature 
(Laws  1913,  c  108,  §  1,  subd.  7,  p.  315),  which 
is  practically  a  re-enactment,  as  to  cities  of 
the  third  class,  of  subdivision  7,  §  7685,  Rem. 
&  Bal.  Code,  which  had  been  declared  uncon- 
stitutional in  the  Ide  Case,  later  overruled  by 
the  Rellly  Case,  supra. 

[1,  2]  There  is  no  need  to  discuss  the  in- 
tricacies of  the  legislation  as  affected  by  the 
decision  of  the  court  in  the  Ide  Case  and  the 
later  amendments  and  repeals  by  the  Legis- 
lature. These  questions  are  discussed  at 
great  length  in  the  briefs  of  counsel,  but  it 


is  thoroughly  establlcbed  la  this  state  that 
municipalities  have  no  power  except  such  as 
is  expressly  delegateu  by  the  sovereign  pow- 
er, the  state.  When  that  power  Is  extended, 
the  extended  power  takes  effect  from  the 
date  of  the  grant  by  ttje  state.  When  it  is 
limited,  the  limited  power  also  takes  effect 
upon  the  date  of  the  taking  effect  of  such 
limiting  legislation.  While  the  ordinance  of 
Tekoa  of  1905  was  valid  at  the  time,  as  ap- 
plying to  all  male  citizens  over  the  age  of 
21  years,  and  was  the  only  such  power  grant- 
ed by  the  state  to  such  municipality,  never- 
theless that  power  was  again  limited  by  the 
later  act  of  1913,  which  limited  the  power 
of  such  municipalities  to  levy  and  collect  poll 
taxes  only  from  males  between  the  ages  of 
21  and  50  years.  That  act  being  a  llmltatloa 
upon  the  power  of  the  municipality,  it  fol- 
lows that,  at  the  time  of  the  attempt  to  col- 
lect the  poll  tax  In  question,  the  city  bad  no 
such  power.  Either  its  ordinance  was  void 
or  it  was  necessarily  amended  in  effect  by 
the  legislation  of  1913  to  the  extent  tliat  a 
poll  tax  could  not  be  collected  from,  nor 
could  the  ordinance  be  enforced  in  any  of  its 
provisions  against,  persons  50  j  ears  of  age  or 
over. 

The  superior  court  was  right  In  holdUig 
that  there  is  no  liability  of  the  defendant 
charged  for  the  payment  of  the  poll  tax  un- 
der the  ordinance  of  Tekoa,  or  for  any  pen- 
alty for  failure  to  pay  the  same. 

The  judgment  is  affirmed. 

MORRIS,  C.  J.,  and  PARKER,  MAIN,  and 
BAUSMAN,  JJ.,  copcur. 


GREBJNIUS  et  nx.  v.  AMERICAN  SURFTTT 
CO.  OF  NEW  YORK  et  al.    (No.  13252.) 

(Supreme  Court  of  Washington.    Aug.  4,  1916.) 

1.  Abbest  «=>63(4)— Cbiuinai.  Ceabge— Au- 
THoBiTT   Without    Wabbant— Peacb    Or- 

FICEB. 

A  peace  officer  can  arrest  withont  a  war- 
rant wuere  he  has  reasonable  grounds  for  be- 
lieving that  the  party  arrested  baa  committed  ■ 
felony. 

[Ed.  Note.— For  other  cases,  see  Arrest,  C!cnt 
Dig.  f §  149-156 ;  Dec.  Dig.  <S=>63(4).] 

2.  SiiERirrs    and    Constabuis    «=3l57(4)  — 
LiAniLiTT  ow  Official  Bond. 

A  constable's  action  in  arresting  and  as- 
saulting plaintiffs  without  a  warrant  or  reason- 
able grounds  for  believing  that  they  committed 
a  felony  is  an  act  done  by  virtue  of  his  olflce, 
so  as  to  render  his  surety  liable. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |S  356-304.  370,  371; 
Dec.  Dig.  «8=»157(4).) 

Department  1.  Appeal  from  Superior 
(3ourt,  Snohomish  County;  Ralph  O.  Bell. 
Judge. 

Action  by  A.  W.  Oreeniqs  and  Minnie 
Greenius,  his  wife,  against  the  American 
Surety  Company,  of  New  York,  and  S.  B. 
Moore.    From  a  Judgment  sustaining  defend- 
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ant  Amrtrtcan  Surety  Gompany'a  demurrer  to 
the  complaint  and  dUmlsalng  the  action  aa  to 
tt,  plalntiffa  appeaL  Reversed  and  remand- 
ed, with  directions  to  oTemile  the  demurrer. 

Cooler  &  Horan  and  R.  MulvlhUl,  all  of 
Everett,  for  appellants.  Sherwood  &  Man*- 
Held,  of  I^erett,  for  respondent. 

CHADWICK,  J.  Defendant  Moore  is  the 
dnijr  elected,  qaalifled,  and  acting  constable 
of  Monroe  precinct  in  Snohomish  county. 
Bespondent  American  Surety  Company  is 
surety  upon  his  offldal  bond.  The  condition 
of  the  bond  is: 

'*Now,  therefore,  if  the  aaid  Samuel  B.  Moore 
will  execute  all  process  to  him  directed  and 
delivered  and  pa;  over  all  moneys  received  by 
Mm  by  virtue  of  his  office,  and  in  every  respect 
diacharge  all  dotiea  of  a  constable  according  to 
law  daring  the  term  for  which  he  was  elected 
and  until  his  successor  is  duly  elected  and 
qealified  and  while  he  shall  act  as  such  con- 
stable, and  shall  faithfully  discharge  all  duties 
which  may  be  required  of  him  by  any  law 
enacted  8nbse9uent  to  the  execution  oi  this 
biHid.  then  this  obligation  shall  be  void,  oth- 
erwise to  remain  in  foil  force  and  effect." 

[1]  A  ftelony  had  been  committed,  and 
Moore,  whom  we  shall  refer  to  as  the  defend- 
ant, was  directed  to  apprehend  the  guilty 
parties.  Hie  right  of  a  constable  to  arrest 
without  warrant  has  not  been  defined  by 
statute.  Authority  to  do  so  is  to  be  found  in 
the  common  law.  At  common  law,  a  peace 
officer  could  arrest  without  a  warrant  when 
be  had  reasonable  grounds  for  believing  that 
the  party  arrested  bad  committed  a  felony. 
4  Blackstone's  Com.  202;  3  Cyc.  878;  Mar- 
free  on  ShNlffs,  {  1161. 

The  mwtertel  parts  of  the  complaint  are: 

III.  "Ibat  on  or  alwnt  the  19a  day  of  July, 
1915,  a  felony  was  committed  at  Buvall  in  the 
county  of  King,  state  of  Washington,  by  some 
person  or  persons  unknown  to  these  plaintiffs 
and  the  defendant  S.  B.  Moore  as  such  constable 
was  infonoed  of  the  commissiOB  of  said  felony 
ud  directed  to  arrest  and  apprehend  the  guUtv 
parties.  That  the  said  S.  B.  Moore  as  such 
constable  acting  upon  said  information  and  in 

Eursnaoce  to  said  directions  and  by  virtue  of 
ii  authority^  as  constable  of  said  Monroe  pre- 
ciDCt,  but  without  any  warrant  or  other  writ- 
ten process  did  arrest  these  plaintiffs  and  in 
maldiig  said  arrest  the  said  S.  B.  Moore  did 
commit  aa  assaalt  npoo  each  of  said  plaintiffs 
la  said  Monroe  precmct  and  at  the  same  time 
tod  i>lace,  by  then  and  there  shooting  the  said 
Minnie  Greenins,  plaintiff,  and  as  a  result  of 
nid  dMoting  the  said  Minnie  Orcenius  was 
itmck  by  a  Bullet  in  the  hip  joint  and  a  por- 
tion of  wid  bullet  passing  on  down  through  the 
leg  and  lodged  in  the  flesh  about  six  inches  be- 
low the  hip  joint ;  that  the  said  Minnie  Greeni- 
u  has  •nffeied  great  pain  and  anguish  as  the 
tcsnlt  of  said  injury  and  shooting.  That  said 
injory  is  permanent  and  said  Minnie  Greenius 
win  continue  to  suffer  fcreat  pain  and  anguish 
fai  the  fntnre.  That  said  constable  in  shooting 
It  these  plaintiSi  mistook  them  for  the  persons 
who  committed  a  felony." 

T.  "That  immediateW  after  said  assault  np- 
«  these  plaintiffs  by  tne  said  shooting  the  sold 
eoastable  took  both  ot  said  plaintiffs  into  his 
costody  claiming  that  said  plaintiffs  were  the 
Pfrsotts  who  committed  the  felony  aforesaid  at 
Dpvall  and  sidd  constable  held  these  plaintifla 
in  custody  by  virtue  of  his  authority  as  c<m- 
■taUe  for  the  petioi  9i  aiz  hoora  in  Monroe 
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precinct  That  as  a  result  of  aald  holding  in 
custody  the  plaintiffs  and  each  of  them  suf- 
fered great  mental  anguish,  pain  and  humilia- 
tion." 

VI.  "That  aaid  plaintiffs  did  not  commit  any 
felony  at  any  time  and  the  said  constable  did 
not  have  any  reasonable  grounds  for  believing 
that  these  plaintiffs  committed  any  felony  at 
any  time  or  place." 

[I]  It  Is  Insisted  by  counsel  for  respondent, 
and  the  court  below  so  held,  that  the  com 
plaint  sets  forth  a  naked  trespass,  an  act 
done  colore  officii,  for  which  the  surety  la 
not  liable.  Much  mental  energy  has  been  ex- 
pended In  drawing  distinctions  between  acts 
of  public  officers  done  colore  officii,  and  acts 
done  virtu  te  officii,  and  we  shall  not  under- 
take to  assemble  definitions.  Our  under- 
standing Is  that  when  an  officer  acts  in  the 
performance  of  his  duty,  and,  so  acting,  acts 
to  the  hurt  or  annoyance  of  a  third  party  or 
an  innocent  party,  he  is  nevertheless  acting 
in  virtue  of  his  office.  That  is  to  say,  if  his 
office  gives  him  authority  to  act,  he  is  acting 
In  virtue  of  his  office,  although.  In  the  per- 
formance of  a  specific  doty,  be  Improperly 
^erdses  his  authority.  For  Instance,  If  an 
officer  have  a  warrant  fOr  A.  and,  without 
reasonable  ground  for  believing  him  to  be  the 
guilty  person,  takes  B.,  he  is  still  acting  In 
virtue  of  his  office.  If  It  were  not  so,  he 
would  never  be  liable  upon  his  bond.  Nor 
would  his  surety  ever  be  liable  except  for  his 
lawful  acts,  which  Is  reductlo  ad  absurdnm, 
for  It  follows  that  there  could  be  no  liability 
If  there  had  been  no  breach  of  duty. 

An  official  bond  is  a  promise  to  the  state 
and  to  all  third  parties  that.  In  the  executl<Mt 
of  legal  duty,  the  officer  will  do  It  well -and 
without  hurt  to  strangers  to  his  proccfss. 
The  beet  argument  against  attempting  to  fix 
an  arbitrary  line  of  demarcation  between 
acts  done  colore  officii  and  those  done  In :  vir- 
tue of  office  Is  that  the  cases,  after  a  hun- 
dred years  of  exposition,  are  In  hopeless  and 
Intermtnable  confusion.  The  later  authori- 
ties preponderate,  however.  In  'favor  of  the 
doctrine  that  if  an  officer  have  process 
against  A  and,  without  reasonable  ground 
for  believing  him  to  be  the  guilty  person, 
execute  It  upon  the  person  or  property  of  B. 
Ms  sureties  are  liable  where  the  bond  is  oon- 
dltioned  for  the  faithful  performance  of  the 
duties  of  his  office.  Throop  on  Public  Officers 
(Sureties,  etc.),  $  240;  Murfree  on  SberUTs,  Jg 
46a,  47a ;  Brandt  on  Suretyship  &  Guaranty 
(2d  Ed.)  i  666. 

A  complaint.  In  legal  effect  not  unlike  the 
one  before  us,  was  held  good  as  against  a 
motion  In  arrest  of  Judgment  based  upon  the 
ground  that  the  complaint  did  not  state  a 
cause  of  action  In  that  It  showed  that  defend- 
ant was  a  trespasser.  In  Clancy  v.  Ken- 
worthy,  74  Iowa,  740,  35  N.  W.  427,  T  Am.  St 
Rep.  508;  In  Hall  v.  Tlerney,  89  Minn.  407, 
96  N.  W.  219,  the  court  says: 

"And  this  attempted  distinction  led  to  very 
much  refinement  and  fanciful  reasoning  by 
the  courts,  as  will  be  seen  upon  examining  the 
authoritiea.    *    *    *    But  of  later  yeam,  and 
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certainly  to  thta  court,  tWa  tetoei  ft»^tancifal  i 
distinction  has  been  disregarded,  ft"**  it  has 
been  held,  in  etEect,  that  for  improper  acts  per- 
formed by  on  officer  under  color  ol  nis  office 
the  sureties  upon  hia  bond  can  be  held  liable. 
•  •  *  The  object  of  an  oflBcial  bond  is  to 
obtain  Indemnitj  against  the  misuse  of  an  of- 
ficial position  for  wrong  purposes;  and  that 
which  is  done  under  color  of  office,  and  which 
would  obtain  no  credit  except  for  its  appear- 
ing to  be  a  regular  official  act,  is  within  the  pro- 
tection of  the  bond,  and  must  be  made  good  by 
those  who  signed  It' "  Murf ree,  Off.  Bonds,  I 
211." 

Tlie  claimed  distinctions  between  acts  done 
colore  officii  and  acta  done  virtute  officii  are 
pointed  out  and  rejected  in  Lee  r.  Cliaimley, 
20  N.  D.  570,  129  N.  W.  448,  8S  Ii.  B.  A.  (N. 
S.)  27S: 

"The  distinction  made  between  the  official  acts 
that  serve  as  the  basis  of  these  conflicting  lines 
of  authority  is  that  'acts  done  virtute  officii  are 
where  they  are  within  the  authority  of  the  of- 
ficer, but  in  doing  them  he  exercises  that  au- 
thority impropwiy  or  abuses  the  confidence 
which  the  law  reposes  in  him ;  while  acts  done 
colore  officii  are  where  they  are  of  such  a  nature 
that  his  office  ^es  him  no  authority  to  do 
them.'  •  •  •  The  almost  uniform  current  of 
the  later  cases,  however,  regards  wrongful  acts 
of  a  public  officer  colore  officii  as  official  acts, 
for  which  the  sureties  upon  his  liond  are  liable.' 

See,  also,  Lammon  v.  Feusler,  111  D.  S. 
17-21,  4  Sup.  Ct  286,  28  lu  Ed.  337,  whert 
the  authorities  are  collected. 

We  tbink,  too,  that  this  conrt  is  committed 
to  the  later  and  better  rule,  and  is  in  line 
with  the  preponderating  authority. 

We  held  the  surety  of  an  officer  liable  for 
a  wrongful  arrest  in  Weber  v.  Doust,  81 
Wash.  668,  143  Pac.  148.  This  holding  was 
not  questioned  on  rehearing  (s.  c.  84  Wash. 
830,  146  Pac.  623).  In  White  v.  Jansen,  81 
Wash.  435,  142  Pac.  1140,  although  holding 
that  a  reasonable  ground  for  believing  that 
the  plaintiff  had  committed  a  felony  was  a 
defense,  the  liability  of  the  officer,  in  the 
absence  of  such  probable  cause,  was  not 
questioned.  Nor  do  we  attadi  the  meaning 
to  paragraph  'VI  of  the  complaint  that  is  giv- 
en to  it  by  respondents.  It  Is  a  proper  al- 
legation of  the  ultimate  fact,  the  affirmation 
and  denial  of  which  make  up  the  ultimate 
Issue. 

It  may  well  be  questioned  whether  the 
ocMnplaint  would  be  good  under  the  doctrine 
of  White  T.  Jansen,  supra,  where  it  is  said: 

"We  think  it  was  therefore  a  question  for  the 
jury  whether  the  sheriff  had  reasonable  grounds 
for  supposing  or  believing  that  the  respondent 
was  the  person  charged  with  the  crime" 
— or,  to  meet  the  facts  in  this  case,  the  per- 
sons who  had  committed  a  felony. 

We  are  told  that  the  Judgment  was  based 
upon  Marquis  v.  WiUard,  12  Wash.  528, 
631,  532,  41  Pac  889.  890,  891  (50  Am.  St 
Rep.  90(^.  Granting  that  the  holding  of  the 
conrt  tn  that  case — that  the  chief  of  police 
and  ex  officio  city  Jailor  had  no  authority  in 
law  to  incarcerate  the  plaintiff  or  any  other 
person — was  correct  as  applied  to  the  facts 
Involved,  it  can  have  no  applioation  In  a 
case  of  this  kind  for  here  defendant  had 


authority  to  make  arrests.  If  the  Jailor,  hay- 
ing authority  to  c<mflne  a  prisoner  in  the  city 
Jail,  had,  in  breach  of  his  duty,  put  the 
prisoner  to  hard  labor,  or  otherwise  mistreat- 
ed or  maltreated  him,  the  cases  would  be 
paraUeL  This  distinction  is  noted  In  tbe 
opinion: 

"The  most  of  the  cases  which  have  held  that 
the  sureties  were  liable,  even  though  the  action 
of  the  officer  was  but  a  naked  trespass,  have 
been  those  in  which  the  officer  having  process 
in  his  hands  which  authorized  his  acts  aa 
against  tbe  oerson  or  property  therein  named 
had  wrongfully  enforced  the  same  against  oth- 
er property  or  a  different  person.  It  is  clear 
that  in  such  a  case  the  process  famishes  no 
Justification  to  the  officer,  and  he  is  as  much  a 
trespasser  when  by  virtue  thereof  he  levies  upon 
the  property  of  a  person  not  named  therein  as 
he  would  have  been  without  process.    •    •    • 

"For  an  officer  to  serve  process  placed  in  bis 
hands  for  that  purpose  is  a  strictly  official  act, 
and  while  such  process  would  only  justify  him 
in  a  proper  service  of  it,  yet  an  improper  service 
might  be  in  an  attempt  to  obey  its  command. 
It  was  as  an  officer  that  he  received  the  procesn. 
and  his  acts  under  it,  whether  rightful  or  not, 
may  well  be  held  to  have  been  by  virtue  of  the 
office.  But  for  the  office  he  would  not  have 
had  the  process.  Without  it  liis  acts  woald 
have  been  impossible.  Hence  such  acts  might 
well  be  said  to  be  official.  And  since  under 
all  the  authorities,  the  sureties  are  liable  for 
acts  done  by  virtue  of  the  office,  there  is  rea- 
son for  holdioc  them  liable  for  the  wrongful 
acts  of  the  officer  in  the  execution  of  process, 
even  though  in  doing  them  he  so  departs  from 
its  command  as  to  M  a  trespasser.  But,  when 
an  officer  without  process  does  an  act  which 
under  the  law  he  has  no  right  to  do,  be  cannot 
in  any  proper  sense  be  said  to  be  acting  by  vir- 
tue ot  his  office,  and  it  is  going  far  enough  to 
hold  that  in  so  doing  he  is  acting  under  color  of 
office.    Such  is  the  rea8<»iable  rule." 

We  think  the  use  of  the  words,"wben  an 
officer  without  process  does  an  act  which, 
under  the  law,  he  has  no  right  to  do,"  was 
111  advised.  The  court  should  have  said, 
rather,  that  when  one  who  Is  an  officer  is 
engaged  outside  of  the  performance  of  any 
duty  imposed  by  law,  his  surety  is  not  liable. 
For,  as  we  have  said,  and  there  can  be  do 
doubt  as  to  the  present  state  of  the  law,  a 
felony  having  been  committed,  an  officer, 
having  authority  to  arrest  without  warrant 
or  process,  subject  only  to  proof  of  reason- 
able cause  as  explained  in  the  White  Case, 
is  engaged  in  tbe  performance  of  official  duty 
when  he  goes  in  search  of  the  offender.  It 
makes  no  difference  whether  he  Is  with,  or 
without  process  or  warrant  He  Is  an  offi- 
cer Just  tbe  same,  and  his  acts,  whether  rlglit 
or  wrong,  are  In  virtute  officlL  It  is  only 
necessary  to  read  the  cases  to  understand 
that  no  other  rule  Is  either  practical  or  tol- 
erable. If  an  officer  engaged  in  a  search  for 
either  goods  or  persons  can  run  amuck,  say- 
ing, "This  I  did  in  excess  and  in  violation  of 
my  duty  and  my  bondsmen  are  not,  therefore, 
liable,"  we  can  Imagine  no  case  where  a  sure- 
ty might  be  held.  Tbe  primary  purpose  of  a 
bond  is  to  Insure  third  parties  against  tbe 
mistakes  and  trespasses  of  officers  when  offl- 
cially  engaged.  Defendant  was  guilty  of  a 
breach  of  official  duty,  and  It  follows  that 
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his  surety  UBSt  answer  to  the  meilt  of  the 

complaint 

ReTersed  and  remanded,  with  directions 
to  oTerrule  the  demurrer  of  the  respondent. 

MORRIS,  0.  J.,  and  MOUNT,  rUUiiEffi- 
ION,  and  Ei;US,  JJ.,  concur. 


OABBIBliSON  T.  OOBIN.     (No.  18817.) 
(Supreme  Court  oC  Wasbinston.    Aug.  4, 1016.) 

L  Attobnkt  ahd  Ouent   €=144— Compen- 
sation—Bioht  TO  COMPINBATION. 
An  attorney  employed  under  a  contract  flz- 

isg  hi*  coiaiMnaation  cannot  reoorer  for  unnau- 

tl  professioDal  aervicea  where  the  client  did  not 

reqaest  them,  nor  understand  that  they  were 

oatside  the  contract 
[EU.  Nota.— For  other  casea,  see  Attorney  and 

Ghent,  Cent  Dig.  H  3S2,  333;   Dec  Dig.  «» 

144.] 

2.  Coerra    ^=>172— Itsmb— Attqbnkt'b    Fit— 

SPKCIAI.   PSOCESDIRe. 

In  a  special  proceeding  for  aubetltation  of 
attorneys,  the  superseded  attorney  is  not  enti- 
tled to  tax  an  attorney's  fee,  although  recover- 
ing a  judgment  against  the  client  for  services. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  U  806-^7;   Dec  Dig.  «s>172.] 

Department  1.  Appeal  from  Superior 
Court,  King  County:  A.  W.  Frater,  Judge. 

Proceeding  for  Bubstltutlon  of  attorneys  by 
E.  O.  Gabrlelaon  against  Henry  J.  Gorin. 
Jodgm^it  fox  defendant,  and  be  appeals. 
Affirmed. 

J.  W.  Bussell,  of  Seattle,  for  appellant 
Peterson  &  Macbrlde,  of  Seattle,  for  respond- 
ent 

MOUNT,  J.  Tbis  Is  a  prooeedlng  for  tine 
snbetitutlon  of  attorneys.  The  appellant  con- 
sented to  the  substltutioD,  but  claimed  a  lien 
'upon  papers  in  his  possession  for  unpaid  fees 
amounting  to  something  more  than  fSOO. 
Up<Ki  a  trial  of  the  case  to  the  court  the  ap- 
pelant was  allowed  the  sum  of  960  in  addi- 
tion to  what  had  already  been  paid  him,  and 
a  Indgment  was  entered  against  the  respond- 
ent to  tbat  effect  This  appeal  Is  from  that 
Judgment 

It  appears  tbat  In  Febmaiy,  IdlB,  the  re- 
spondent employed  the  defendant  to  foreclose 
two  mortgages,  one  a  mortgage  upon  real  es- 
tate situated  In  Kltsiy)  county,  and  the  other 
a  chattel  mortgage  upon  property  located  in 
King  county.  It  was  agreed  at  that  time 
that  tbe  aHwHant,  Mr.  Oorin,  would  fore- 
dose  these  mortgages  for  (100  each,  but  tbat 
it  upon  the  foreclosure  the  attorney's  fees 
provided  for  In  the  notes  were  collected,  that 
then  Mr.  Gorln  should  have  the  attorney's 
fees  tbereln  provided,  and  should  return  the 
fee  paid  by  tbe  respondent  Thereupon  the 
respondent  advanced  to  Mr.  Gorln  $75. 

Afterwards  a  complaint  was  prepared  to 
foreclose  the  real  estate  mortgage,  but  this 
complaint  was  never  filed.  The  chattel  mort- 
gage forecloeure  was  proceeded  wltb  and  a  de- 


fense was  Interposed.  When  the  defense  was 
Interposed  an  application  was  made  for  the 
appointment  of  a  receiver  of  the  chattels. 
Thereafter  an  agreement  was  made  by  the 
parties  Interested  In  the  chattels  for  further 
time.  A  contract  was  entered  Into,  and  an 
attorney's  fee  of  $185  was  paid  to  Mr.  Gorln, 
and  some  real  property  was  deeded  to  tbe 
mortgagee.  Thereafter  the  mortgagee  was 
not  satisfied  with  the  conduct  of  tbe  case  by 
Mr.  Gorln,  and  requested  that  other  attop 
neys  be  substituted  in  his  stead.  To  this  Mr, 
Gorln  consented,  but  claimed  tbat  he  bad 
done  extra  work  in  tbe  chattel  mortgage 
foreclosure,  and  demanded  additional  fees 
therefor.  Tbe  additional  fees  were  demand- 
ed upon  the  ground  that  the  settlement  of 
the  chattel  mortgage  foreclosure  case  by  the 
extension  of  time  for  the  payment  of  the 
mortgage  was  extra  work  not  contemplated 
at  the  time  tbe  contract  of  foieclosure  was 
entered  Into,  and  evidence  was  introduced  to 
the  effect  tbat  this  extra  work  was  worth 
from  $900  to  $1,200. 

[1]  Tbe  question  presented  here  Is  whether 
the  appellant  was  entitled  to  an  extra  fee 
for  this  worit.  There  is  no  dispute  in  the 
record  tbat  at  tbe  time  tbe  mortgages  were 
placed  In  tbe  hands  of  Mr.  Gorln  for  fore- 
closure, an  agreement  was  entered  Into  to 
the  effect  as  above  stated.  And  it  la  conced- 
ed that  while  this  foreclosure  was  pending, 
the  settlement  above  mentioned  was  entered 
Into.  It  Is  not  claimed,  as  we  understand 
tbe  record,  that  Mr.  Gorln  at  any  time  noti- 
fied Mr.  Gabrlelson  tbat  the  work  be  did  in 
preparing  the  contract  of  settlement  for  the 
extension  of  time  was  extra  work  under  bis 
contract  We  think  the  rule  In  cases  of  this 
kind  Is  well  stated  in  Isbam  v.  Parker,  3 
Wash.  756,  767,  29  Pac.  835.  839,  to  the  effect 
that  where  an  attorney  performs  any  un- 
usual professional  services — 

"where  there  was  no  further  understanding  or 
request  and  where  there  was  nothing  to  show 
that  it  was  understood  by  tbe  client  that  such 
services  were  outside  of  or  in  addition  to  the 
services  provided  for  by  the  contract  of  employ- 
ment the  attorney  should  be  precluded  from  re- 
covering anything  in  excess  of  the  contract 
price." 

It  was  tbe  duty  of  the  attorney,  at  tbe 
time  these  services  for  which  he  daima  extra 
compensation  were  beiug  performed,  to  no- 
tify his  client  that  such  services  were  with- 
out tbei  contract  of  employment,  and  in  tbe 
absence  of  such  Information  he  ought  not  to 
recover  therefor.  We  think  the  trial  court 
was  liberal  in  allowing  $30  In  addition  to  tbe 
money  which  the  appellant  had  already  re- 
ceived. 

[2]  It  is  next  claimed  by  the  appellant 
tbat  be  should  have  been  allowed  an  attor- 
ney's fee  in  this  proceeding.  The  statute 
does  not  authorize  an  allowance  as  an  attor- 
ney's fee  in  tbe  conduct  of  this  special  pro- 
ceeding. 
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The  frtatnte  o<  thb  state  Axes  tke  attor- 
ney'! fees  that  may  be  allowed  to  a  aucceasfnl 
litigant  as  cogta  in  <^yU  actions,  and  no  addi- 
tional fees  for  their  prosecution  should  be  al- 
lowed without  atatutoTT  aathoritr."  State  ex 
reL  Maltbie,  54  Wash.  453,  108  Pac.  479.  104 
Pac.  797;  Spencer  t.  Commensal  Co.,  36 
Wash.  874  78  Pac.  914;  Criswell  v.  Directors 
School  Diet  No.  24,  34  Wash.  420,  75  Pac. 
984;  Legg  v.  Legg,  34  Wash.  132,  75  Pac.  130; 
Tnunble  ▼.  Trumble,  26  Wash.  133,  66  Pac. 
124 ;  Larson  ▼.  Winder,  14  Wash.  647.  46  Pac. 
816. 

The  Judgment  1b  affirmed. 

MORRIS,  O.  J.,  and  ELLIS,  CHADWIOK, 
and  FULLERTON,  JJ.,  concur. 


HANSON  y.  HODGB  et  aL    (No.  13876.) 
(Supreme  Court  of  Washington.    Aug.  4,  1916.) 

1.  Afpbal  attd  Bbhor  ®=>877(7}— Paktt  Eir- 

TITI..ED   TO   AIXBGE   EBBOB. 

The  question  of  proprie^  of  striking  an 
allegation  from  the  answer  of  a  garnishee  can- 
not be  raised  on  appeal ;  only  the  principal  de- 
fendant and  another  garnishee  appealing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8568,  8571 ;  Dec.  Dig.  «=> 
877(7).l 

2.  Appeal   anp    Bbbob   *=»178®— Appeal- 

ABLK  INTEBBST. 

A  garnishee  against  whom  no  Judgment 
was  rendered,  not  having  pleaded  an  assignment 
to  it  of  the  fund,  but  only  a  mere  denial  of  in- 
debtedness amoanting  to  a  disclaimer  of  any 
interest  in  the  fund,  has  no  standing  to  assert 
on  appeal  the-  assignment  or  any  right  under  it. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1029;  Dec.  Dig,  «=»173(2).] 

8.  Appeal   and   Ebbob  «ss>173(2) — Appeal- 

ABUI    INTKBGST. 

The  principal  defendant  has  an  appealable 
interest,  though  in  his  answer  he  disclaimed 
any  indebtedness  from  the  garnishee  county, 
and  neither  pleaded  any  assignment  to  another 
of  his  salary  owing  by  the  county,  nor  claimed 
a  common-law  immunity  from  garnishment  of 
his  salary,  the  immunity,  in  the  absence  of 
statute  abrogating  it,  being  absolute,  and  hence 
invokable  at  any  stage,  and  he  having  in  his 
answer  claimed  his  statutory  exemption  as 
head  of  a  family,  and  that  question,  though  not 
argued  in  his  briefs,  being  sufficiently  covered 
by  his  dsslgnments  to  give  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  C!ent  Dig.  {  1120;  Dec.  Dig.  «=>173(2).] 

4.  Appeal  and  Bbboh  4»671(1)— Questionb 

NOT  Pbbsentbd  bt  Recobd. 
The  question  whether  Laws  1916,  p.  357, 
making  counties  and  municipal  corporations 
subject  to  garaishment,  by  necessary  implica- 
tion authorizes  an  assignment  of  future  salary 
of  an  officer,  cannot  be  considered;  the  record 
presenting  no  assignment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2867 ;  Dea  Dig.  «=»671(1).] 

6.  Gabnuhuent  «=>63— OmoEBS'  Salabies 
— Stattjte. 
Laws  1915,  p.  867,  making  counties  and 
municipal  corporations  subject  to  i^mishment 
by  its  provision  that  nothing  therein  shall  im- 
pair the  right  of  defendants  to  claim  exemp- 
tions of  wages  as  provided  by  law,  by  neces- 
sary implication  abrogates  the  common-law  im- 


mnnltj  tram  gamiskmeat  of  salariea  ot  pnblte 
officials. 

[Ed.  Note.— For  other  cases,  see  Oamishmen^ 
Cent  Dig.  {{  126-132;  Dec  Dig.  <S=»63.] 

6.  OfFICEBS  ^S'lOOCl) — SALABIEft— DlMINISR- 
INO  DCBINO  TEBK— STATCTB  PKBUXmNS 
OABNISHMXNrr. 

Laws  1915,  p.  867,  snbjecting  to  garnish- 
ment the  earned  salary  of  a  county  officer,  does 
not  diminish  it,  in  contravention  of  Const  art 
11,  {  8,  providing  that  the  Le^lature  shall  fix 
the  compensartion  b^  salaries  ot  county  officers, 
which  shall  not  be  increased  or  diminbhed  aft- 
er election  or  daring  terms  of  office. 

[Ed.  Notft— For  other  cases,  see  Officers,  Cent 
Dig.  n  152,  163,  165-157;  D«c.  Dig.  <»=>100 

7.  OaBNURMBNT    «s»SS  —  SAI.ABT  —  MONST 

Dthb. 
After  salary  Is  earned,  It  ts  monev  dne  in  a 
sum  certain  and  owing,  relative  to  being  sub- 
ject to  garnishment  tiioogh  it  may  not  be  a 
debt  in  the  sense  tliat  it  could  have  been  made 
the  subject  of  an  action  in  debt  or  in  indebitatus 
assumpsit  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Gamishmeat 
C^nt  Dig.  H  54r^8;  Dec.  Dig.  <8=>S3.] 

&  ESEHFTIONS  e=»119(l)— TnCE  POB  Cl^AIH- 
INO. 

The  principal  defendant  though  knowing 
of  the  proceeding,  having  delayed  his  answer, 
claiming  the  statutory^  exemption,  till  after  en- 
try of  decision  striking  allegation  from  gai^ 
nishee's  answer  and  giving  judgment  on  the 
pleadings,  is  too  late  in  his  euita. 

[Ed.  Note. — ^For  other  cases,  see  Exemptions, 
Cent  Dig.  (  140;  Dec.  Dig.  «s»U9(l).] 

Department  1.  Appeal  from  Superior  Court 
King  County;   Boyd  J.  Tallman,  Judge. 

Garnishment  by  Ole  Hanson-  against  Rob- 
ert T.  Hodge  and  others.  SVom  an  adverse 
Judgment,  the  named  defendant  and  another 
appeal.    Affirmed. 

Tucker  ft  Hylaiid  and  wW.  R.  Bell,  all  of 
Seattle,  for  appellants.  John  H.  Perry,  of 
Seattle,  for  respondent  Alfred  H.  Lundln 
and  Edwin  O.  Owing,  both  of  Seattle,  amid 
cnrite. 

BLLIS,  J.     This  is  a  proceedlos  In  gar- 
nialiment  under  chapter  180,  Laws  of  1916. 
It  presents  a  question  for  first  impression  In 
this  state  meriting  full  constderatloo.    The 
facts  are  as  follows:     On  August  81,  1915, 
plalnttff  recovered  a  Judgment  In  the  superior 
court  for  King  county  against  the  principal 
defendant,  Robert  T.  Hodge,  who  was  then 
and  now  is  Sheriff  at  King  county.    On  Sep- 
tember 80,  1915,  plalntlS  sued  oat  a  writ  of 
garnishment  directed  to  Byron  Phelps,  as 
auditor  ot  King  county,  and  German-Amer- 
ican Mercantile  Bank,  a  corporation.    The 
writ  was  served  on  tke  same  day.    On  Octo- 
ber 21,  1915,  Phelps,  as  auditor,  and  also 
King  county,  appeared  by  the  prosecuting  at- 
torney of  King  county  and  filed  a  Joint  an-  i 
swer,  disclosing  an  Indebtedness   of  King  ' 
county  in  tbe  sum  of  |320  to  Hodge  at  that 
date  on  account  of  his  salary  as  sheriff  at  I 
the  rate  ot  (200  a  montli,  for  the  month  of  j 
September  and  the  first  20  days  of  October,  | 
1915,  and  further  alleging  that,  prior  to  the 
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•errice  of  Uie  vrrlt,  Hodge  had  ezecnted  and 
deUrered  to  German-American  Mercantile 
Bank  an  asalKnment  of  aU  his  salary  dne  and 
to  become  doe,  which  aBslgnmoctt,  prior  to  the 
lervlce  of  the  writ,  was  filed  with  the  auditor 
of  King  county,  and  praying  for  snch  Judg- 
ment as  to  the  court  mi^t  seem  Just  In  Its 
answer  the  county  interposed  no  claim  of  im- 
mnnlty  from  garnishee  process  on  any  ground. 
The  other  garnishee  defendant,  Qerman- 
American  Mercantile  Bank,  on  October  8, 
1915,  serred  an  answer,  alleging  that  it  was 
not  indebted  to  the  principal  defendant, 
Hodge,  at  the  time  of  serrloe  of  the  writ,  or 
at  any  time  sobaequent  thereto,  In  any  sum 
whatsoeyer,  and  neither  then  had,  nor  subse- 
quent thereto  has  had,  in  its  possession  or 
control  any  personal  property  or  effects  be- 
longing to  the  defendant,  and  prayed  for  its 
discharge  with  costs.  The  assertion  In  one 
of  its  briefs  that  in  this  answer  also  was 
pleaded  the  assignment  referred  to  in  the  an- 
swer of  Phelps  and  the  county  is  without 
foundation  In  the  record.  On  October  25, 
1915,  plaintiff  served  and  filed  his  motion  to 
strike  from  the  answer  of  Phelps  as  auditor 
and  King  county,  the  allegation  setting  up 
tbe  assignment  from  Hodge,  on  the  ground 
that  any  such  attempted  assignment  of  un- 
earned salary  as  sherllf  was  void  as  against 
public  policy.  At  the  same  time  plalntlfT 
moved  for  judgment  on  the  pleadings  and  for 
an  order,  directing  Phelps  as  auditor  of  King 
county  to  issue  to  plaintiff  a  warrant  for  tbe 
amount  due  the  principal  defendant  as  ad- 
mitted in  the  answer  of  the  garnishee  defend- 
ant On  October  30,  1915,  as  shown  by  the 
court's  minutes,  both  motions  were  granted, 
and  on  Kovember  0, 1915,  a  formal  order  was 
entered,  striking  from  the  answer  of  Pbelps, 
as  auditor,  and  King  county  all  reference  to 
tbe  alleged  assignment,  and  reciting  that  tbe 
garnishee  defendants  had  elected  not  to 
amend,  and  granting  the  motion  for  judgment 
on  the  pleadings.  On  the  same  day  the  court 
entered  also  a  formal  order,  directing  Phelps 
as  auditor  of  King  county  to  audit  and  pay 
to  plaintiff  the  sum  of  1320,  admitted  in  their 
answer  to  bare  been  due  from  King  county 
to  Hodge  on  account  of  his  salary  as  sheriff 
at  the  time  of  the  service  of  the  answer.  On 
Xovember  6,  1915,  the  principal  defendant, 
Hodge,  ffled  an  answer,  denying  the  allega- 
tion of  the  answer  of  the  auditor,  Phelps, 
and  King  county  that  there  was  due  to  him 
$120  or  any  sum  as  salary  for  tbe  month  of 
October  at  the  time  of  service  of  tbe  writ  or 
at  tbe  ttoke  tbe  garnishee  defendants  made 
answer,  and  alleging  that  he  is  and  has  been 
at  all  times  since  the  commencement  of  tbe 
action  the  head  of  a  family  dependent  upon 
him  for  support  and  praying  "la  the  event  of 
the  oonrt  disallowing  the  assignment  pleaded 
in  the  answer  of  mM  garnlsbee^'  that  he  be 
allowed  hie  statutory  exemptions,  Tbe  as- 
sertion that  in  this  answec  was  pleaded  the 
above-mentioned  aaslgament  and  the  perfec- 


tion of  the  same  prior  to  the  service  of  tbe 
writ  is  also  without  foundation  in  the  record. 
Prior  to  the  hearing  of  this  appeal  in  ttils 
court  the  appeals  of  Byron  Phelps,  as  auditor 
of  King  county,  and  King  county  were  dis- 
missed on  their  own  motion,  so  that  the  only 
parties  now  prosecuting  this  appeal  are  the 
garnishee  defendant  German-American  Mer- 
cantile Bank  and  tbe  principal  defendant, 
Robert  T.  Hodge. 

[1  ]  The  prosecuting  attorney  of  King  coun- 
ty has  filed  a  brief  as  amicus  cnri»  urging, 
as  a  question  of  practice,  that  the  court  erred 
in  striking  from  the  answer  of  Phelps  and 
King  county  the  allegation  setting  up  the  as- 
signment of  his  salary  by  Hodge  to  the  bank 
and  in  thereafter  rendering  judgment  on  tbe 
pleadings.  The  record  before  us  does  not 
present  that  question.  The  assignment  was 
not  pleaded  in  the  answers  of  any  of  the  de- 
fendants save  that  of  Phelps  and  King  coun- 
ty. They  are  the  only  parties,  therefore,  who 
could  have  raised  tbe  question  In  this  court, 
and  they  have  voluntarily  abandoned  their 
appeals. 

12]  Respondent,  Hanson,  has  interposed  a 
motion  to  dismiss  tb6  appeal  of  the  German- 
American  Mercantile  Bank  on  the  ground 
that  the  bank's  answer  was  a  mere  denial  of 
any  Indebtedness  of  the  bank  to  the  defend- 
ant Hodge,  and  that  Inasmuch  as  no  judg- 
ment was  rendered  against  the  bank,  it  has 
no  appealable  interest.  On  the  record  pre- 
sented this  motion  must  be  sustained.  If  the 
bank  ever  intended  to  raise  the  question 
which  it  now  seeks  to  raise,  namely,  that  it 
had  a  right  to  the  salary  of  the  defendant 
Hodge,  by  reason  of  an  assignment  antedat- 
ing the  writ  of  garnishment,  It  should  have 
pleaded  that  assignment  and  asked  fOr  such 
a  judgment  either  in  its  answer  to  tbe  writ 
or  by  lutervention.  Having  done  neither,  it 
has  no  standing  to  assert  that  assignment  or 
any  right  thereunder  in  this  court.  Its  an- 
swer being  a  mere  denial  of  indebtedness  to 
the  principal  defendant,  Hodge,  without  the 
assertion  of  any  claim  to  the  fimd-  sought  to 
be  Impounded  by  the  garnishment,  amounts 
to  a  disclaimer  of  any  Interest  In  that  fund. 
The  appeal  of  the  German-American  Mer- 
cantile Bank  is  therefore  dismissed. 

[3]  The  respondent  also  moves  to  dismiss 
the  appeal  of  the  principal  defendant,  Hodge, 
on  the  same  ground.  It  is  true  that  in  his 
answer  he  disdaims  any  indebtedness  from 
the  county  to  him.  It  Is  also  true  that  in 
bis  answer  be  did  not  plead  any  assignment 
to  tbe  bank  aa  a  defense  to  the  garnishment, 
nor  claim  a  common-law  inununlty  from  gar- 
nishment ot  hie  salary  as  a  public  officer. 
That  rule  of  immunity  rests  solely  in  consid- 
erations of  public  policy.  It  exists  only  In 
the  interests  of  efficimt  public  service. 
State  ex  reL  Sommerfleld  t.  Tyler,  14  Wash. 
496,  45  Paa  31,  37  L.  R.  A.  207,  63  Am.  8t 
Rep.  878.  It  would  seem  therefore,  that  In 
the  absence  of  a  statute  abrogating  tbe  rule. 
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the  Immunity  would  be  aT)80\\it«.  ^nd  hence 
Invokable  at  any  stage  ol  the  proceedings, 
whether  pleaded  In  answer  to  the  writ  or  not. 
Moreover,  In  his  answer  appellant  did  claim 
bis  statutory  exemption  as  the  head  of  a 
family,  and  though  that  question  la  not  ar- 
gued In  his  briefs,  It  Is  sufficiently  covered 
by  his  assignments  of  error  to  give  this  court- 
Jarladl(ition.  The  motion  to  dismiss  the  ap- 
peal of  Hodge  Is  denied. 

[4]  Appellant  has  filed  two  brlefB.  In  the 
first  he  proceeds  on  the  false  assumption 
that  in  his  answer  he  pleaded  an  assign- 
ment of  his  salary  to  the  bank.  He  con- 
cedes that  prior  to  the  act  of  1916  (Laws  of 
1915,  c.  130,  p.  867),  making  counties  and 
other  municipal  corporations  subject  to  gar- 
nishment, an  assignment  of  the  future  sal- 
ary of  a  public  officer  was  void  as  against 
public  policy.  He  argues  that  since  a  gar- 
nishment is  an  Involuntary  assignment,  the 
act  of  1916,  authorising  garnishment  of  such 
salaries,  by  a  necessary  implication,  autho- 
rizes also  an  assignment  of  such  salaries. 
He  overlooks  the  fact  that  the  act  of  1915 
subjects  counties  and  other  municipal  cor- 
porations to  garnishment  "only  after  Judg- 
ment shall  have  been  entered  against  the 
defendant  in  the  main  action,"  thus  appar- 
ently negativing  the  supposed  implication. 
The  question  is  an  interesting  one,  but  since 
the  record  before  us  presents  no  assignment, 
we  cannot  consider  It. 

[5]  In  his  second  brief  he  takes  the  in- 
consistent position  that  the  act  of  1915  mere- 
ly abrogates  the  rule  of  the  common  law  that 
municipal  corporations  are  Immune  from 
garnishment,  but  does  not  abrogate  the  rule 
of  the  common  law  exempting  from  garnish- 
ment the  salary  of  public  officials.  He  over- 
looks the  fact  that  the  act  of  1916  provides 
that  "nothing  In  this  act  shall  be  construed 
to  impair  the  rights  of  defendants  to  claim 
exemptions  of  wages  as  provided  by  law(" 
thus  necessarily  Implying  that  the  act  ap- 
plies to  "some  class  of  persons  entitled  to 
receive  money  from  the  public  funds  who  are 
also  entitled  to  claim  such  money  as  exempt 
from  execution.  There  is  no  such  class  in 
existence,  except  officers  and  employ^  en- 
gaged in  public  service."  Buperich  v.  Baehr, 
142  CaL  190,  75  Fac.  782.  The  California 
statute  construed  in  the  case  cited  provides 
a  summary  method  of  garnishment  by  filing 
a  transcript  of  the  Judgment  against  the 
debtor  with  the  auditor  of  the  county  or 
other  mxmlclpal  corporation  who  shall  draw 
a  warrant  in  favor  of,  or  pay  into  the  conrt 
from  wbldi  the  transcript  comes,  so  much 
of  the  money,  if  sufficient  there  be  owing  to 
the  judgment  debtor,  as  will  cancel  the  judg- 
ment, and  further  provides: 

"Upon  the  receipt  by  any  court  of  money  un- 
der the  provision  of  this  act,  so  much  thereof 
as  is  not  exempt  from  execution  shall  be  paid 
to  the  judgment  creditor,  the  balance  to  the 
judgment  debtor." 


<Wasb. 


Aside  from  mere  matters  of  procedure,  the 
statute  as  relating  to  counties  is  substan- 
tially like  ours.  The  California  Supreme 
Court  held  that  the  provision  touchlns  ex- 
emptions carried  the  necessary  lmplicatl<m 
that  the  statute  applies  to  officers  and  em- 
ploy^ engaged  in  public  service.  The  opin- 
ion of  the  majority  in  the  Ruperlch  Case  is 
well  reasoned  and  seems  unanswerable.  Tbe 
view  expressed  In  the  concurring  opinion  of 
Van  Dyke,  J.,  that  the  statute  might  be  un- 
constitutional as  applied  to  incumbents  at 
offices  created  by  the  Constitution  obvioosly 
has  no  force  as  applied  to  county  aSiaeis  in 
this  state.  True  the  county  offices  are  cre- 
ated by  the  Constitution,  but  the  salaries 
they  carry  in  this  state  are  fixed  by  the  Leg- 
islature.   State  C<Mist  art.  11,  (  6. 

[1]  It  is  true  section  8,  art  11.  provides 
that  the  Legislature  shall  fix  the  compensa- 
tion by  salaries  which  shall  not  be  increased 
or  diminished  after  election  or  daring  the 
terms  of  office;  but  to  subject  the  earned 
salary  of  an  officer  to  the  payment  of  his 
just  debts  seems  to  us  in  no  valid  sense  a 
diminution  of  his  ctHupensation.  It  goes  to 
pay  his  debts,  which  is  certainly  but  a  form 
of  compensation  for .  his  services.  We  are 
constrained  to  hold  that  the  Legislature  Im- 
pinged no  Inbibltloa  of  the  Constitution  by 
making  such  salaries  subject  to  garnish- 
ment, at  the  same  time  preserving  to  the  offl- 
cers  the  same  right  of  statutory  exemptions 
accorded  to  other  debtors.  It  Is  no  argu- 
ment to  say  that  the  incumbent  of  an  office 
created  by  the  Constttutlon  is  selected  be- 
cause of  some  peculiar  fitness  for  the  place; 
hence  should  not  be  harassed  or  diverted 
from  his  duties  by  having  his  salary  sub- 
jected to  garnishment.  Ttiat  Is  but  another 
way  of  stating  the  common-law  rule  of  pub- 
lic i)oUcy  and  seeking  to  give  It  the  force  of 
a  constitutional  provision,  which  no  one  has 
ever  claimed  It  has. 

[7]  Appellant  cites  and  relies  upon  two  de- 
cisions of  the  Colorado  Court  of  Appeals, 
Lewis  T.  Denver,  9  Colo.  App.  328,  4S  I'ac. 
317,  and  Troy  Laundry  &  Machinery  Co.  v. 
Denver,  11  Colo.  App.  368,  53  Pac.  256.  Both 
of  these  are  reviewed  and  distinguished  by 
the  Supreme  Court  of  California  la  Ruper- 
lch T.  Baehr,  supra.  The  Colorado  statute, 
which  is  quoted  in  the  Troy  Laundry  & 
Machinery  Co.  Case,  contains  no  provision 
for  statutory  exemptions,  nor  other  language 
from  which  it  could  be  Inferred  that  it  was 
intended  to  apply  to  oCHcxts  and  employes 
engaged  in  public  service.  The  argument  in 
the  Colorado  cases,  based  upon  the  assertion 
that  the  salary  of  a  public  officer  is  not  a 
debt,  seems  to  us  technical  In  the  extreme. 
It  may  not  be  a  debt  in  the  sense  that  it 
could  have  been  made  the  subject  of  an  ac- 
tion in  debt  or  Indebitatmf  assumpsit  at 
common  law,  but  after  the  salary  is  earned 
It  is  none  the  less  money  due  in  a  stun  cer- 
tain and  owing,  and  no  amount  of  argrument 
can  make  it  anything  else.    We  are  dear 
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that  under  tbe  act  of  1016  tbe  salary  of  a 
sberiff  is  subject  to  garnishment  for  a  debt 
reduced  to  Judgment 

[I]  It  only  remains  to  consider  whether 
appellant  seasonably  claimed  his  statutory 
exemption  as  the  head  of  a  family.  His  an- 
swer shows  upon  its  face  that  he  had  knowl- 
edge of  tbe  proceeding  prior  to  the  order 
striking  from  tbe  answer  of  Phelps  and  King 
county  tbe  matter  relating  to  the  assign- 
ment, since  in  the  prayer  of  his  answer  ref- 
erence is  made  to  that  allegation.  Appel- 
lant's answer,  however,  was  neither  served 
nor  filed  nntil  after  tbe  court  had  entered  oa 
its  minutes  its  decisi<m  sustaining  the  mo- 
tl<Hi  to  strike  and  the  motion  for  Judgment 
on  tbe  pleadings.  The  case  thus  falls  dis- 
tinctly witliin  tbe  rule  announced  by  tills 
court  in  United  States  Fidelity  &  Guaranty 
Ca  T.  BoUenshead,  61  Wash.  326,  98  Pac. 
T49.  On  the  strength  of  that  decision  we 
are  oonstrained  to  bold  that  appellant's 
claim  of  his  statutory  exmption  was  tardily 
asserted. 

There  is  some  mention  in  tbe  briefs  and 
in  a  supplemental  transcript  of  a  second 
garnishment  There  Is,  however,  nothing  in 
the  record  showing  that  any  appeal  was 
talcen  trom  the  final  order  in  that  yioeeed- 
lug.    We  cannot  consider  it 

Tike  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  MOUNT,  CHAD- 
WICK,  and  FUIiLEiBTGN,  JJ.,  concur. 


ZEMJiIER  B4EECANTILE  CO.  r.  PARMN 
t  ORENDORFF  PLOW  CO.    (No.  20285.) 

(Sapieme  Court  of  E^onsas.    July  8,  1916.) 

(Sytlabut  by  the  Court.) 

L  LxABin-TT   OF  Principai.  to  Agknt — ^IR- 

STBUcnoN  Correct. 

Instructions  concerning  the  liability   of  a 

principal  to  his  agent  for  commission  have  been 

examined,  and  found  to  correctly  state  the  law. 

2.  MonoPOLiES     «=>17(2)— Appoihtkknt     ov 
AocNT— Vaudtty— Sole  Aornot. 

Under  section  1649  of  the  General  Statutes 
of  1909  it  is  not  a  violation  of  the  law  for  one 
to  appoint  a  sole  agent  for  the  aale  of  goods, 
wares,  and  merchandise  in  a  particnlar  com- 
nranity. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  i  IB;  Dec.  Dig.  «3l7(2).] 

3.  Appkai.  akd   Bbbob  «=>662(2)— Rkooro — 
QcEsnoHS  PBxsEinsn  fob  Bkview. 

A  complaint  timt  evidence  was  excluded  will 
sot  be  considered,  where  it  appears  from  the 
transcript  that  tbe  evidence  was  admitted  and 
read  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2851;  Dec.  Dig.  (8c=>6C2(2).l 

1  EviDKHCB  BumciRRr— Ingtiructionb  COB- 
Biei. 
On  an  examlnatioB  of  the  evidence  and  in- 
■tmctioDS,  it  is  found  that  tbe  evidence  sup- 
ported tbe  oondnalon  reached  by  tbe  Jury  un- 
der the  instrnctions,  and  that  tbe  instruc- 
tioDs  correctly  stated  the  law. 


Appeal  from  District  Court,  Leavenworth 

County. 

Action  by  the  Zellner  Mercantile  Company 
against  the  Parlin  &  Orendorff  Plow  Com- 
pway.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

James  B.  Kelsey,  of  Leavenworth,  for  ap- 
pellant S.  J.  McNaugbton,  of  Tonganoxie, 
and  M.  N.  McNaughton,  of  Leavenworth, 
for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  against  it  for  commission 
on  the  sale  of  machinery.  The  plaintiff  was 
engaged  in  tbe  retail  mercantile  business  at 
Tonganoxie,  and  had  a  hardware  and  imple- 
ment department  The  defendant  was  en- 
gaged in  the  wholesale  implement  business. 
The  plaintiff  was  the  agent  of  the  defendant 
at  Tonganoxie  fbr  tbe  sale  of  the  implements 
and  machinery  sold  by  the  defendant,  receiv- 
ing as  compensation  commission  on  the  sales 
made  by  the  plaintiff  for  the  defendant  In 
June  or  July,  1913,  Mr.  Gaston,  agent  of  the 
defendant  went  to  the  plaintiff's  place  of 
business  and  induced  the  plaintiff  to  under- 
take the  sale  of  a  certain  ensilage  cutter, 
known  as  the  Smolley  cutter,  and  procured 
an  order  for  one  dUtter,  signed  by  a  clerk  in 
tbe  plaintiff's  store.  This  agent  of  tbe  de- 
fendant, and  others  who  went  to  the  plain- 
tiff's place  of  business  in  a  short  time  there- 
after, were  taken  by  the  plaintiff  to  various 
farmers  In  the  country  surrounding  Tong- 
anoxie, in  an  effort  to  sell  them  this  en- 
silage cutter.  In  so  doing  they  found  that 
some  of  the  prospective  customers  desired  a 
different  cutter  and  that  others  wanted  en- 
gines to  operate  cutters.  They  began  nego- 
tiations with  these  farmers  looking  to  the 
sale  of  ensilage  cutters  and  engines.  Before 
these  negotiations  had  been  completed,  the 
defendant  through  its  agent,  went  to  other 
implement  dealers  in  Tonganoxie,  and 
through  them  sold  the  cutters  and  machin- 
ery to  tbe  prospective  purchasers  in  the  coun- 
try at  prices  less  tlian  those  offered  by  the 
plaintiff.  The  plaintiff  claimed  its  commis- 
sion for  these  sales.  Tbe  defendant  refused 
to  pay  and  tbe  plaintiff  brouglit  this  action  to 
recover  the  commission. 

[1]  1.  The  defendant  contends  that  tbe 
court  erred  in  giving  a  number  of  instruc- 
tions. We  have  examined  these  instructions. 
They  concern  the  liability  of  a  principal  to 
his  agent  for  commissions,  where  the  agent 
has  begun  negotiations  which  finally  culmi- 
nate in  a  sale  of  the  property  of  the  princi- 
pal to  SMne  third  party.  Seven  different  in- 
structions are  complained  of.  We  have  ex- 
amined them.  They  state  the  law  correctly 
as  it  has  been  repeatedly  declared  by  '■iila 
court  No  good  purpose  will  be  served  by 
setting  out  these  instructions,  or  any  of  them, 
in  detalL 

[2]  2.  The  defendant  complains  of  the  re- 
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fusal  of  the  conrt  to  glT«  the  foUowlog  in- 
Btrnctlon: 

"Gentiemen  of  the  jnry,  you  are  further  in- 
•tracted  that  a  contract  from  the  Parlin  & 
Orendorff  Plow  Company,  with  the  Zellner  Mer- 
cantile Company,  to  the  effect  that  the  Zellner 
Mercantile  Company  should  have  the  exclusive 
agency  to  sell  the  implements  of  the  said  Parlin 
ft  Orendorff  Plow  Company,  in  Tonganoxie  and 
vicinity,  Is  in  restraint  of  trade  and  is  there- 
fore illegal  and  ▼old." 

This  matter  Is  -governed  by  section  1649 
of  the  General  Statutes  of  1909,  which  reads 
In  part  as  follows: 

"A  person,  firm,  corporation  or  association  of 
persons  doing  business  in  this  state  shall  not 
make  it  a  condition  of  the  sale  of  goods,  wares 
or  merchandise  that  the  purchaser  shall  not 
sell  or  deal  in  the  goods,  wares  or  merchandise 
of  any  other  person,  firm,  corporation,  or  asso- 
ciation of  persons,  bnt  the  provisions  of  this 
section  shall  not  prohibit  the  appointment  of 
agents  or  sole  agents  for  tba  sale  of,  nor  the 
making  of  contracts  for  the  exclusive  sale  of, 
goods,  wares,  or  merchandise." 

The  statute  excepts  from  Its  provisions 
such  arrangements  as  were  made  by  the 
plaintiff  with  the  defendant  for  the  sale  of 
the  SmaUey  cutter. 

[3]  3.  Another  of  the  defendant's  com- 
plaints is  that  the  conrt  erred  In  refusing  to 
.allow  the  defendant  to  Introduce  the  order 
for  an  ensilage  cutter  signed  by  the  plalntlfTs 
clerk,  Mr.  Xoung.  This  order  was  Introduc- 
ed in  evidence  and  read  to  the  Jury.  See 
pages  49,  60  of  the  transcript.  This  com- 
plaint will  not  be  further  considered. 

[4]  4.  Another  complaint  is  that  the  ver- 
dict Is  contrary  to  the  evidence  and  the  law. 
The  evidence  supports  the  concluslMi  reached 
by  the  Jury  under  the  instructions,  and  the 
instructions  correctly  state  the  law. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


UNITED   STATES  TIRE  (X).   OF  NEW 

TORK  V.  KIRK  et  al     (No.  20010.) 

(Supreme  Court  of  Kansaa     March  11,  1918. 

Affirmed  on  Rehearing  July  8,  1916.) 

(Byllalu*  by  th«  Court.) 

1.  Pbiwoepai,   Awn   Agent  4=>124(S)— Rki.a> 

TIONB   TO    TRIBO    PaBTIKS   —   AuTHORITT   01' 

Agent — Question  fob  Jubt. 

On  the  facts  stated  in  the  opinion,  it  Is 
Tield,  there  was  sniiicipnt  evidence  from  which 
the  jury  might  infer  that  a  general  sales  agent 
had  authority  to  make  an  agreement  to  accept 
a  return  of  the  goods  and  merchandise  sold  to 
a  creditor  of  the  principal  in  payment  of  the 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  724 ;  Dec.  Dig.  «==>124(3).] 

2.  coufbomisb  ano  settlement  4=923(3)  — 
Evidence — Weight  ano  Sufficijbnot. 

The  facts  stated  in  the  opinion  are  held 
sufficient  to  sustain  a  finding  of  a  settlement 
between  the  plaintiff  and  the  defendants  by  the 
terms  of  which  the  plaintiff  agreed  to  accept 
•  return  of  the  specific  goods  sold  and  give  credit 
to  the  defendants'  account  for  the  amount 
thereof,  and  that  the  settlement  was  executed  by 


the  constructive  delivery  of  the  goods  to  the 

plaintiff's  agent 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {  94 ;  Dec.  Dig.  «=> 

(Additional  Si/Habiu  ty  Editorial  Staff.) 

S.  Appeal  and  Ebbob  «3>1051(1)— Bevicw-* 

Pbejudicial  NATT7BB  or  Ebbob. 

Admission  in  evidence  of  a  letter  contain- 
ing self-serving  declarations  was  not  prejudicial 
error,  where  the  writer  testified  substantially  to 
the  same  facts  therein  stated  and  the  adverse 
party  had  an  opportimlty  to  answer  the  letter 
with  a  denial  of  the  facta. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 

rec^lbi^^SJfidf.]*^'^  ^"^  *^^*^«^' 
Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Reno  Coxmty. 

Action  by  the  United  States  Tire  (Company 
of  New  York  against  Albert  B:  Kirk  and  an- 
other, doing  business  as  the  Hutchinson  Mo- 
tor Cat  Company.  '  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Falrchlld  &  Lewis,  of  Hutchinson,  for  ap- 
pellant F.  L.  Martin  and  Van  M.  Martin, 
both  of  Bntchlnaoo,  for  appellees. 

PORTEB,  J.  The  action  In  the  district 
conrt  was  to  recover  the  sum  of  $4,490.58, 
the  balance  claimed  on  an  account  for  goods 
and  merchandise  sidd  and  delivered  by  plain- 
tiff to  the  defendants  from  August  2  to  2\o- 
v«nber  26,  1913.  The  defendants  filed  a  vo- 
lumlBons  answer  setting  up  several  defenses. 
Including  misrepresentation  as  to  the  quali- 
ty of  the  goods,  fraud  and  deceit,  damages  to 
their  business,  and  the  further  defense  of  a 
settlement  Some  of  the  defenses  were  elim- 
inated by  the  rulings  of  the  court,  otliera 
were  submitted  to  the  Jury,  but  the  only  one 
which  needs  to  be  considered  in  tills  appeal 
is  that  involving  the  question  of  a  settlement 

There  la  no  controversy  over  the  tact  tbat 
the  defendants  owed  the  plaintiff  the  amount 
sued  for  as  the  balance  due  on  the  account, 
unless  the  indebtedness  is  discharged  by  tJhe 
alleged  settlement  The  Jury  returned  a  gen- 
eral verdict  in  favor  of  the  defendants  and 
answered  certain  special  questions  and  found 
that  the  account  bad  been  settled  as  claimed 
by  the  defendants.  A  number  of  questions 
are  raised  by  the  plalntlfTs  appeal,  bat  the 
only  real  question  remaining  for  determina- 
tion is  whether  the  special  finding  that  there 
was  a  settlement  which  bars  the  plalntlfTs 
right  to  recover  Is  contrary  to  the  law  and, 
the  evidence. 

The  plaintiff  is  engaged  in  the  manufac- 
ture of  automobile  tires,  casings,  and  tubes. 
On  Qie  leth  of  January,  1913,  it  entered  in- 
to a  written  agreement  with  the  defendants 
by  which  the  latter  were  to  purchase,  sell, , 
and  distribute  goods  manufactured  by  the 
plaintiff.  The  contract  expired  by  Ita  terms 
on  August  1,  1913.  The  defendants  liandied. 
the  goods  of  the  plaintiff  for  the  tetritory; 
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wmnnidliis  HntAlaacm  and  did  a  Jobbing 
and  retail  basineas.  Ttie  contract  provided 
that  tliey  were  to  aetQe  on  the  lOtb  of  each 
month  for  goods  imrdutsed  and  delivered 
(Inrlng  tbe  month  previous,  and  were  to 
m&ke  all  adjnstmenta  on  tirea  and  tnbea 
that  might  becoae  necesaary  und«r  the  guar- 
anty of  the  tire  company  in  accord  with  in- 
stractiona  from  the  plaintiff  from  time  to 
time;  and  credit  was  to  be  given  the  defend- 
ants for  all  itroper  replacementa  and  adjust- 
moits  made  with  caatomers  according  to  the 
terma  of  the  guaranty,  which  was  on  a  milie- 
age  basis  of  3,500  miles.  Prior  to  August  lat, 
when  the  contract  expired,  the  busineas  trans- 
acted between  the  parties  amounted  to  about 
^,000:  All  goods  purchased  previous  to 
that  date  had  been  settled  for  at  the  end  of 
each  month. 

As  early  as  July,  the  defendants  com- 
plained of  the  quality  of  the  casings  and 
tubes,  and  claimed  they  were  obliged  to  make 
too  many  adjustments  with  customers. 
There  was  considerable  correspondence  be- 
tween the  parties  from  that  time,  involving 
complaints  on  the  part  of  defendants  in 
regard  to  tbe  quality  of  the  gooda  and  com- 1 
plaints  on  the  part  of  the  plaintiff  that  de- 1 
fendanta  were  too  liberal  in  their  allowances 
to  customers  In  adjustments.  Notwithstand- 
ing these  complaints,  the  defendants  early  in 
Septeml>er  applied  for  a  renewal  of  the  con- 
tract for  the  ensuing  season ;  but  two  weeks 
later,  while  their  application  was  being  con- 
sidered by  plaintiff,  they  entered  into  a  con- 
tract for  tbe  coming  year  with  another  tire 
company.  Meanwhile  they  continued  to  or- 
der goods  from  tbe  plaintiff,  and  their  ag- 
gregate purchases  from  August  2d  to  Novem- 
ber 25th  aioounted  to  over  $16,000.  Cash 
payments  were  made  by  them  during  this 
time  to  the  amount  of  (5,000.  The  credits 
to  which  they  were  eatitled  for  adjustments 
Itft  the  balance  for  wUch  plaintiff  sued. 

The  settlement  is  pleaded  ia  the  answer 
snbatantially  as  follows:  The  defendants  de- 
manded of  plaiBtifl  that  tba  latter  accept  a 
return  of  the  goods  on  band  because  of  the 
Inferior  qoality  thereof  and  give  tbe  defend- 
ants credit  <oc  the  cost  prioa^ 

"(31)  •  •  •  ThereuuoD  the  pUintiS, 
throuch  its  agent,  L.  A.  Brown,  Informed  the 
defendants  that  it  would  settle  witb  them  ami 
accept  the  said  tnbea,  tires,  and  casings  which 
vete  nnaeld,  and  promised  the  defendants  that 
it  would  send  ttteir  representative  to  check  over 
an  of  tbe  said  tires,  qpsings,  and  tubes  on  hand 
»nrl  give  the  defendants  credit  for  the  amount 
thereof  and  accept  a  return  of  the  said  goods  and 
discontinue  tbe  buaineaa  dealings  urovided  for 
in  the  said  contract  with  the  deienaants.  That 
thereupon  the  defendants  and  tbe  plaintiff, 
through  the  said  agent,  Li.  A.  Brown,  on<1 
other  agents  of  the  pUintifl,  Q.  8.  Shngart  and 
Jua  J.  Watts,  did  proceed  to  make  a  complete 
cLeck  and  invoice  oi  all  tbe  tires,  casings,  and 
tnbes  on  hand  in  the  defendants'  possession  in 
accordance  with  tlM  said  agreement  and  eon- 
ttaet,  and  thereupoo  these  defendants  tendered 
to  the  said  plaintiff  all  of  said  tubes,  tires,  and  : 
easngs  unsold  aud  of  the  aggr^ate  invoice 
;  piiee  «t  about  |4,Seo  to  the  phuntif ,  and  there-  [ 


ivon  the  plaintiff's  agent  G.  S.  Shngart  refused 
to  carry  out  tbe  contract  made  for  a  settlemrat 
of  the  matter  between  the  plaintiff  and  defend- 
uts  and  tefused  te  aec^t  the  said  tires  and 
casings. 

"(32)  Defendants  say  that  said  adjustments 
and  settlements  were  made  in  good  faith  by  the 
defendants,  and  that  by  reason  thereof  the  de- 
fendants are  entitled  to  a  credit  upon  the  item- 
ised account  exhibited  to  the  plaintiffs  petition, 
for  the  fnll  amount  of  all  of  said  casings,  tires, 
and  tubes." 

"L.  'A.  Brown  was  tile  sales  manager  of  the 
plaintiff  at  Kiansas  City,  and  the  business 
with  the  defendants  was  transacted  through 
his  office,  except  that  all  payments  by  defend- 
ants were  made  direct  to  the  general  office 
of  the  plaintiff  at  New  York  City.  Albert 
B.  Bark,  oa»  of  the  deftadants,  tnmsacted 
most  of  the  business  for  the  defendants,  and 
his  testimony  with  reference  to  the  settle- 
ment is  that  in  September,  wtdle  Ills  applica- 
tion for  a  renewal  of  the  contract  was  pend- 
ing, he  had  the  first  omversation  concerning 
a  settlement  with  Brown  at  Kansas  City, 
in  which  he  informed  Brown  that  he  was  ocm- 
templating  making  a  contract  with  another 
tire  company  for  the  coming  season,  and 
said: 

"'Brown,  yon  haven't  got  anything  for  me 
only  a  lot  of  junk.  I  have  got  to  get  some- 
thing dse,  or  iose  mv  business.'  And  be  said, 
'I  will  take  it  up  witn  the  company.'  He  came 
to  Hntcbinaon.  In  the  meantune  he  had  Mr. 
Watts  ceme  here  and  cheek  up  our  tires  to  see 
if  we  liad  CBOugh  to  cheek  up  our  account  Mr. 
Brown  said  to  me,  'Can  I  have  these  tires  if  I 
want  them?*  I  said:  Take  them.  They  are 
yours.'  He  said,  'I  will  let  yon  know  in  two 
or  tluee  days,'  and  he  weat  back  to  Kansaa 
City.  In  a  short  time  after  that,  he  called  up 
and  said:  'On  Tuesday,  Mr.  Shuaart  and  I  will 
be  down  to  check  this  stuff  out.  We  will  proba- 
bly want  to  send  it  to  Kansas  CKty  ar  Wichi- 
ta.'" 

Kirk  further  teatifled: 

"Q.  Did  yon  go  over  all  your  aeeoimta  and 
check  the  whole  tiling  over?  A.  Yes,  dr.  Q. 
According  to  this  agreement?  A.  xes,  rir; 
and  we  checked  up  the  tires,  and  found  that 
there  was  plenty  to  satisfy  the  account  Q. 
Hew  saany  tires  did  you  have  on  band,  in  dol- 
lars, compared  with  the  amount  of  tbe  aceounts? 
A.  $6,600,  and  their  claimed  account  waa  about 
14.490,  I  think,  in  that  neighborhood.  Q. 
Wnere  were  these  tubes  and  casings  at  that 
time?  A.  All  setting  in  the  tire  racks  in  our 
place  of  business.  Q.  You  mav  state  whether  or 
not  you  were  able  to  pay  the  freight  on  thorn  to 
Wichita  or  Kansas  City.  A.  Yes,  sir.  Q.  Were 
you  willing  to  do  so?  A.  Yes,  sir.  Q.  Did  you 
inform  them  of  that  fact?  A.  Yes,  sir.  We 
paid  plaintiff  under  tiiis  contract  between  $35,- 
000  and  $36,000,  which  does  not  include  goods, 
on  band  at  the  time  of  this  settlement' 

Over  plaintilTs  objections,  the  court  ad- 
mitted in  evidence  a  letter  written  by  tbe 
defendants  to  the  plaintiff  company  dated 
October  81,  1913,  which  contained  the  follow- 
ing statements: 

"On  July  28th  we  wrote  a  letter  to  your  BCan- 
sas  City  branch  telling  them  that  nulesa  your 
tire*  of  the  0.  ft  J.  line  was  made  to  give  bet- 
ter service,  it  would  be  neeeesaiy  tor  as  to 
change  to  another  line. 

"We  have  had  a  constant  fight  in  regard  to 
adjustments  wp  have  been  making.  Have  been 
compelled  to  raise  our  percentage  of  adjustments 
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or  lom  the  privilege  of  adjjusting  tires.  TUia 
was  all  previods  to  our  signing  for  the  new  con- 
tract We  were  then  having  considerable  trou- 
ble, but  in  the  last  40  days  we  have  adjusted 
$3,000.00  worth  of  tires.  These  tires  are  com- 
ing in  on  OS  so  fast  that  we  notified  your  Mr. 
Brown  at  Kansas  City  that  we  would  change 
to  another  line  and  that  we  could  not  continue 
to  fight  with  your  people  in  our  efforts  to  give 
our  customers  service,  and  that  it  waa  injuring 
our  prospects  for  tire  business  In  this  territory. 

"We  later  arranged  for  the  Fislt  line  of  tires. 
Last  week  your  Mr.  Brown  called  the  writer  up 
and  told  him  not  to  ship  any  of  these  tires  back 
to  the  factor}-,  that  we  had  on  hand  which 
amounts  to  between  $4,000.00  and  $4,600.00 
worth  that  had  not  been  settled  for,  that  he  and 
Mr.  Shugart  would  be  here  the  following  Tues- 
dajr  and  would  probably  want  to  ahip  them  to 
Wichita  or'  Kansas  Ci^,  and  that  they  would 
checli  them  out,  inasmuch  as  we  were  diasatia- 
fied  with  them. 

"Mr.  Brown  and  Mr.  Shugart  came  and  wet 
checked  up  tires  unpaid  for  and  found  that  wit 
were  entitled  to  check  back  about  $4j400.00 
worth  of  tirea.  However,  this  does  not  include 
Red  tubes,  or  Wrapped  tread  casings  with  the 
G.  9e  3.  brand  on  them,  as  these  tirea  and  tubes 
have  been  giving  us  good  service,  and  we  have 
paid  for  these  and  expect  to  sell  them. 

"Mr.  Shugart  positivdy  declined  to  take  these 
tires  over  as  per  Mr,  Brown's  agreement  over 
the  phone  while  in  Kansas  Gitf,  and  demanded 
his  money,  and  finally  wound  up  by  promising  us 
that  he  would  pat  tU^i  matter  In  the  hands  of  a 
collector.    ♦    ♦    • 

"We  would  like  to  know  Just  what  disposition 
yon  mean  to  make  of  this  matter,  as  these  tires 
are  here  subject  to  your  disposition.  These 
tires  were  never  checked  over  to  the  Hutchinson 
Motor  Car  Company  after  dissolution,  and  the 
new  concern  has  nothing  to  do  with  them. 

"The  writer  offered  to  box  these  tires  in  ques- 
tion up  and  deliver  them  to  the  depot,  and  in 
case  the  company  wished  it,  to  ship  them  to 
either  Wichita  or  Ejinsas  City,  freight  prepaid. 
We  give  you  timely  notice  in  regard  to  thia  mat- 
ter.   •    <^   • 

"Trusting  we  will  hear  from  yon  as  to  what 
disposition  you  are  making  of  these  tires,  at  an 
early  date,  we  are." 

[}]  The  objections  to  the  admission  of  the 
letter  to  support  defendants'  contention  .as 
to  the  settlement  relied  upon  are  that  it 
contains  many  self-serving  declarations  as 
to  the  facts,  including  statements  of  an  al- 
leged conversation  with  Brown  in  which 
he  is  said  to  have  agreed  to  accept  a  return 
of  the  goods,  and  the  letter  appears  by  its 
date  to  have  been  written  after  the  refusal 
to  accept  a  return  of  the  goods  and  when 
defendants  knew  that  plaintiff  was  Intend- 
ing to  hold  them  liable  for  th^  purchase 
price.  If  it  was  not  competent  evidence, 
there  Is  force  In  the  claim  that  its  admis^ 
sion  was  prejudicial  error,  inasmuch  as  It  is 
largely  made  up  of  a  statement  by  defend- 
ants of  facts  favorable  to  defendants'  con- 
tention relating  to  the  alleged  settlement, 
and  the  harden  of  proving  the  settlement 
rested  upon  defendants.  The  majority  of  thel 
court  are  of  opinion  that,  since  the  writer 
of  the  letter  appears  to  have  testified  euIh 
stantially  to  the  same  facts  and  the  plain- 
tiff had  an  opportunity  to  answer  the  letter 
with  a  denial  of  the  facts  if  It  desired  so  to 
do,  there  was  no  prejudicial  error  in  the 
admission  of  the  letter  in  evidenca. 


Brown  was  a  witness  for  plalntifF,  and  de- 
nied that  he  had  ever  agreed  to  take  back 
the  goods  and  credit  them  on  the  account, 
and  also  denied  that  he  had  authority  to 
enter  into  such  an  agreement.  No  testimony 
was  offered  to  contradict  his  statement  that 
his  authority  as  agent  of  the  platntUf  was 
limited  to  the  usual  duties  of  a  sales  agent 
and  that  he  was  not  authorized  to  receive 
goods  and  credit  them  on  a  customer's  ac- 
count The  testimony  of  defendants  is  that 
all  remittances  for  payment  in  cash  were 
mdde  direct  to  the  company  at  its  New  Yoit 
office.  It  appears,  too,  that,  while  Brown 
made  the  preliminary  arrangements  for  the 
contract  covering  the  season  of  1913,  the 
contract  itself  was  made  with  the  New  York 
office;  tliat  the  defendants,  when  they  ap- 
plied to  Brown  for  a  renewal  of  the  contract, 
knew  that  tlie  apidication  bad  to  be  approv- 
ed by  the  company  at  headquarters.  In  the 
first  conversation  which  Kirk  testified  he  had 
with  Brown  when  the  question  of  the  settle- 
ment was  broached.  Kirk  said  Brown  had 
told  him  he  would  "take  it  up  with  the  com- 
pany." On  these  facts,  plaintiff  Insists  that 
no  authority  to  make  the  alleged  settlement 
Is  shown,  and  that,  on  the  contrary,  it  is 
self-evident  that  defendants  were  fully  aware 
that  Brovni,  as  agent,  lacked  authority  to 
make  such  an  agreement ;  and  decisions  are 
dted  to  the  effect  that  a  sales  agent  has  no 
implied  authority  to  collect  the  purchase 
price  of  merchandise  sold  nor  to  agree  to 
accept  a  return  of  the  goods  in  lieu  of  pay- 
ment 

[1]  The  majority  of  the  court  are  of  the 
opinion  that  there  was  evidence  for  the  jury 
to  determine  the  question  of  the  "implied," 
which  means  the  "actual,"  authority  of 
Brown.  See  discussion  of  the  law  in  refer- 
ence to  an  agent's  implied  as  distlngni^ed 
from  his  ostensible  authority  in  Wilscm  v. 
Haun,  155  Pac.  798.  From  the  evidence  show- 
ing that  after  Brown  agreed  to  "take  It  up 
with  the  company"  he  went  to  Hutchinson, 
checked  up  the  stock  on  hand,  and  made  the 
statements  testified  to  by  Kirk,  the  jury 
might  have  believed  he  had  obtained  from  his 
principal  the  necessary  authority  to  make 
the  arrangement  for  accepting  the  goods  in 
lieu  of  the  cash  price.  Brown's  testimony 
is  that  he  went  to  Hutchinson  and  checked 
up  the  goods  on  hand  and  the  account  with 
the  defendants  at  the  request  of  the  credit 
department  of  the  plaintiff  company,  be- 
cause there  was  some  question  respecting  the 
financial  restwnsibility  of  defendants.  It 
appears  that  the  defendants,  who  had  con- 
ducted their  business  under  the  name  of 
the  Hutchinson  Motor  Car  Company,  dissolv* 
ed  their  partnership — ^Just  when  is  not  stat*' 
ed,  but  apparently  the  plaintiff  had  been  in- 
formed of  the  fact  before  Brown  and  Shugart; 
(the  latter,  plaintiff  claims,  representing  th«: 
credit  department)  went  to  Hutchinson.  The 
Jury  may  har*  dlsbeliered  Brown's  state^ 
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ment  of  tbe  purpose  of  Ms  presence  and  con- 
duct in  checking  over  the  accounts  and  stock- 
Li]  The  conclusion  of  the  court  la  that 
there  was  suffldent  evidence  from  which  the 
paj  might  Infer  that  he  had  actual  author- 
ity to  make  the  settlement  The  plaintiff, 
conceding  for  the  purposes  of  argument  that 
Brown  possessed  the  necessary  authority, 
strenuously  urges  that  there  was  no  agree- 
ment that  the  contract  for  the  settlement 
should  satisfy  the  debt,  but  only  that  the 
goods  should  be  taken  back  and  defendants' 
account  credited  with  the  cost  price  thereof; 
that,  as  the  agreement  was  not  executed  and 
the  goods  remained  in  the  possession  of  the 
puKdiaser,  there  was  and  could  be  no  pay- 
ment of  the  debt  by  virtue  of  the  agreement 
until  it  was  fully  executed  by  an  acceptance 
of  the  goods.  On  this  question,  the  majority 
ot  the  court  holds  there  was  evidence  to  ans- 
taln  a  finding  (which  must  be  regarded  as  in- 
cluded in  the  general  verdict)  to  the  effect 
that  there  was  a  constructive  delivery. 
Eirk'a  testimony  Is  that  he  said  to  Brown: 
"The  goods  are  yours.  Take  them."  Also, 
that  he  Informed  Brown  that  he  was  able, 
ready,  and  willing  to  prepay  the  freight  to 
the  place  where  plaintiff  desired  them 
shipped. 

For  reasons  stated,  tbe  Judgment  will  bef 
affirmed. 

JOHNSTON.  O.  J.,  and  BUROH,  MASON 
WEST,  MARSHALI^  and  DAWSON,  JJ. 
concorring. 

PORTER,  7.  (dissenting).  I  have  gravei 
doubts  whether  there  was  any  evidence  upon 
which  the  Jury  could  infer  authority  on  thei 
part  of  the  sales  agent,  Brown,  to  make  an, 
agreement  to  accept  goods  in  payment  of 
the  price;  but,  aside  from  the  question  of 
his  authority,  I  cannot  concede  that  either 
the  agreement  to  take  them  back  or  what  oc- 
curred at  the  time  the  goods  were  checked 
over  satisfied  the  debt  the  defendants  owed 
for  the  purchase  price. 

The  defendants'  case  must  either  stand  or 
fall  upon  the  fact  that  Brown  agreed  to  ac- 
cept a  return  of  the  goods  to  the  amount' 
of  the  debt,  or  upon  what  occurred  at  the* 
time  the  goods  were  checked  up.  The  agree.* 
ment  Itself  could  not  satisfy  the  debt.  In  the' 
absence  of  a  contract  to  that  effect  If  the 
agreement  had  been  that- Brown  was  to  ac- 
cept defendants'  note  due  in  the  future  and 
defendants  had  tendered  their  note,  a  re.' 
fnsal  to  accept  it  would  not  have  discharged 
the  debt  To  have  that  effect  the  contract 
most  have  been  that  the  execution  and  deUv< 
ery  of  such  a  note  was  to  constitute  pay- 
ment After  the  goods  had  been  checked 
up  and  It  had  been  found  that  there  were 
96,600  worth  of  them  on  hand,  all  ot  which 
Kirk  saya  were  sitting  in  the  racks  at  de- 
fendants' place  of  business,  this  is  what  oc- 
curred. Brown  said:  "Can  I  have  these 
tlxea  If  I  want  them!"    Kirk  aald:    "Taka 


them:  They  are  yours."  Brown  then  said: 
"I  will  let  you  know  in  two  or  three  days." 
In  addition  to  this,  Kirk  testified  that  he 
offered  to  prepay  the  freight  on  the  goods  to 
the  place  plaintiff  might  desire  them  shipped. 
Shugart  notified  the  defendant  very  shortly 
afterward  that  the  plaintiff  would  not  ac- 
cept the  goods  and  that  the  claim  would  be 
placed  in  the  hands  of  a  collector.  On  cross- 
examination.  Kirk's  testimony  shows  that 
after  the  refusal  to  accept  the  return  of  the 
goods  defendants  treated  the  goods  as  their 
own  and  continued  to  sell  from  tbe  stock 
without  discrimination.  In  fact  no  discrim- 
ination was  possible,  because  the  particular 
goods  to  satisfy  the  debt  had  never  been  set 
aside  from  the  rest  of  the  tires  purchased 
from  the  plaintiff  and  there  was  no  way  to 
Identify  them.  At  the  time  of  the  trial,  Kirk 
aald  he  bad  on  band  only  about  $2,700  worth 
of  tires  and  tubes,  but  that  he  had  on  hand 
(900  from-  adjustments.  Of  course,  defend- 
ants' rl^t  to  make  adjustments  at  the  ex- 
pense of  plaintiff  terminated  with  tbe  con- 
tract and,  moreover,  the  proceeds  of  the  ad- 
justments and  the  value  of  tbe  goods  re- 
maining amounted  to  only  $3,600,  while  tbe 
debt  was  $4,490.  It  Is  true  that,  when  the 
obUgatloa  la  payable  In  spedfle  goods,  • 
tender  of  the  specific  articles  need  not  be 
kept  good,  because  the  tender  vests  the  title 
In  the  tenderee  and  discharges  the  obligation. 
S8  Cyc.  16S.  The  obligation  of  the  defend- 
ants was  to  pay  cash  by  the  10th  of  each 
month.  While  the  ordinary  rule  Is  that  un- 
like a  tender  of  money,  a  tender  of  specific 
goods  need  not  be  kept  good.  It  is  otherwise 
when,  after  the  tender  has  been  refused,  the 
tenderer  treats  the  specific  property  as  bis 
own  and  sells  it.    88  Cya  166. 

"Where  a  creditor  offers  to  receive  payment 
of  his  debt  in  certain  property  at  a  certain  price, 
and  the  debtor  tenders  the  property  acconlmgly, 
which  is  refosed  by  the  creditor,  and  the  debtor 
retains  the  property  and  disposes  of  it  as  his 
own,  it  is  not  a  satisfaction  oi  tbe  debt"  May- 
field  V.  Cotton,  21  Tex.  1.  SyL 

An  ezamlnaU<m  of  the  answer  as  set  forth 
In  the  majority  opinion  shows  that  defend- 
ants claimed  no  more  with  respect  to  the 
settlement  than  an  agreement  with  Brown 
to  accept  a  return  of  enough  goods  to  be 
checked  up  at  cost  price  to  pay  the  debt  the 
checking  of  the  goods,  a  tender  of  the  goods, 
and  a  refusal  to  accept  them.  As  a  conclu- 
sion of  law,  the  answer  states  that  by  reason 
of  all  this  and  the  fact  that  the  setUement 
was  made  in  good  faith  on  their  part  de- 
fendants are  entitled  to  a  credit  for  the  cost 
price  of  the  goods  tendered.  I  think  that  so 
long  as  the  goods  remained  mingled  with 
the  general  stock  of  similar  goods  In  the 
racks  In  defendants'  warerooms,  there  was 
neither  an  actual  tender  nor  constructive  de- 
livery, and  that  because  the  defendants  aft- 
er the  refusal  to  accept  the  goods  treated 
them  as  their  own  and  sold  them  the  de- 
fense of  a  settlement  fails. 
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m  m7  opinion  It  wu  error  to  admit  in 
evidence  defendants'  letter  to  the  plaintiff 
written  after  the  refusal  to  accept  the  retam 
of  the  goods  and  containlnf  defendaats'  ver- 
sion of  the  facta. 


WOOD  T.  BBOWN  et  aL    (No.  20278.) 
(Supreme  Goart  of  Kansas.    July  8^  1916.    Re- 
hearing Denied  July  29,  1916.) 

(Byllabut  hy  <A«  Court.) 

WATXBS     and     WA.TEB     COUBSES     ®=3ll9(2)    — 

Statutb—Constbuction— "Water  Coubsk." 
Section  2  of  chapter  175  of  the  Laws  of 
1911,  jpermitting  an  owner  of  land  to  drain  the 
same  in  the  oourse  of  natural  drainage  hy  con- 
structing open  or  closed  drains  whereby  water 
will  be  carried  into  some  natural  water  course, 
OSes  the  term  "water  course"  according  to  its 

Sreviously  accented  meaning,  which  ex<daded 
epressions  lacking  the  characteristic  of  a  dis- 
tinct channel  cut  in  the  soil  by  running  water 
and  having  a  bed  and  banks  discernible  oy  cas- 
tial  glance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Big.  H  181,  138;  Dec 
Dig.  119(2).] 

Appeal  from  Dlatrict  Court,  Bonrbon 
County. 

Action  by  Frank  Wood  against  Sarah  A. 
Brown  and  others.  From  a  Judgment  for 
plalntUI  defendants  appeal.   Affirmed. 

Chester  A.  Ramsey  and  John  H.  Craln, 
both  of  Ft  Scott,  for  appellants.  C.  E.  Ck>r7 
and  H.  A.  Prltdiard,  both  of  Ft  Scott  for 
appellee. 

BURCTH,  7.  llie  action  was  one  to  enjoin 
the  defendant  from  collecting  water  by 
means  of  a  tile  drainage  system  on  his 
farm  and  discharging  It  upon  the  plaintiff's 
farm  through  a  6-lnch  pipe  and  a  ditch.  The 
plaintiff  recovered,  and  the  defendant  ap- 
peals. 

The  6-inch  pipe  was  laid  in  a  ditch  tiirough 
wtiat  la  called  a  hogback  near  the  line  divid- 
ing the  two  farms.  The  pii>e  ends  on  the 
defendant's  farm  19  feet  from  the  line.  It 
empties  into  a  dug  ditch  leading  to  a  depres- 
sion on  the  plaintiff's  land  through  which 
water  naturally  finds  its  way  to  Loth  branch, 
a  creek  emptying  Into  the  Marmaton  river. 
The  plaintiff's  contention  was  that  before  the 
defendant  Installed  Ills  tile  drainage  system 
only  a  small  quantity  of  surface  water,  not 
enough  to  Interfere  with  use  of  the  plaintiff's 
land,  foimd  Its  way  through  the  defendant's 
land  to  the  depression.  The  tUe  drainage 
system  collected  surface  and  subsurface  wa- 
ter which  would  not  have  reached  the  plain- 
tiff's land  and  discharged  It  upon  plain- 
tiff's land  In  such  quantities  that  it  uncover- 
ed the  roots  of  trees,  even  washed  out  one 
tree,  and  prevented  the  plaintiff  from  farm- 
ing his  land.  The  defendant  justified  under 
the  statute  of  1911,  which  reads  as  follqws: 

"Section  1.  A  lower  owner  or  proprietor  shall 
not  constract  or  maintain  a  dam  or  levee  for  the 


purpose  of  obstmcting  tk»  flow  of  sartace  water 
onto  his  land  to  the  damage  of  the  adjacent 
upper  owner  or  proprietor;  but  nothing  herein 
shall  be  construed  as  preventing  an  owner  of 
land  from  constructing  a  dike  or  levee  along  the 
bank  of  a  natural  watercourse  to  repel  flood  wa- 
ter from  such  natural  watercourse:  Provided, 
that  the  provisions  of  this  act  shall  apply  only 
to  lands  nsed  for  agricultural  purposes  and 
highways  lying  wholly  outside  the  limits  of  any 
incorporate  city. 

"Sec.  2.  Owners  of  land  may  drain  the  same 
in  the  general  course  of  natural  drainage,  by 
constructing  open  or  covered  drains,  whereby 
the  water  will  be  carried  into  some  natural  wa- 
tercouiae,  or  into  any  drain  upon  a  public  high- 
way, for  the  purpose  of  securing  proper  drainage 
to  such  land  and  when  such  drainage  is  wholly 
upon  the  owner's  land  he  shall  not  be  liable  in 
damages  therefor  to  any  person  or  persons  or 
corporation:  Provided,  that  owners  of  land  con- 
structing an  outlet  to  a  drain  upon  any  public 
road  shall  leave  the  road  in  as  good  condition 
OS  it  was  before  the  drain  was  constructed,  the 
question  as  to  such  condition  to  be  determined 
by  the  board  of  county  commissioners  and  the 
county  engineer,  in  counties  having  a  county 
engineer,  and  in  other  counties  the  county  sur- 
veyor."    Laws  1911,  c.  175. 

The  journal  entry  of  judgment  reads  as 
follows: 

"The  prayer  of  the  plaintiff's  petition  shonld 
be  sustained  to  the  extent  that  defendants 
should  be  prohibited  from  further  permitting  the 
discharge  of  water  from  the  present  outlet  of 
the  6-inch  tile  drain  from  which  the  water  runs 
from  defendants'  lands  on  to  and  across  a  jrar- 
tion  of  the  plaintiffs  lands  for  that  there  was 
not  at  such  point  of  discbarge  what  is  known 
or  recognised  by  the  ooupt  as  a  natural  water 
way." 

The  first  section  of  the  act  of  1911  dianged 
the  rule  that  surface  water  Is  a  common  ene- 
my which  every  landowner  may  fii^t  and 
forbade  interference  by  a  lower  pr<9rletor 
with  the  flow  of  surface  water  from  landls  of 
an  upper  proprietor.  The  second  sectloa  of 
the  act  gave  landowners  the  right  to  drain 
their  lands  in  the  general  course  of  natural 
drainage  by  means  of  open  or  covered  drains, 
t>ut  attached  the  condition  that  such  drains 
should  carry  the.  water  to  a  natural  wat^ 
course.  The  Question  Is :  What  is  a  natural 
water  course? 

The  defendant  would  have  the  term  v^ter 
course  Include  any  natural  depreasioD  having 
reasonaUe  limits  as  to  width  along  which 
water  is  accustomed  to  flow.  At  the  time  the 
statute  was  enacted  the  term  had  a  long-set- 
tled and  well-nnderstood  meaning  in  this  state, 
which  accorded  ^th  the  generally  accepted 
meaning  tisewhere:  It  excluded  depressions 
In  the  land  lacking  Oie  characteristic  of  a  dis- 
tinct channel  cut  in  the  soil  by  force  of  run- 
ning water  and  having  a  bed  and  banks  dis- 
cernible by  casual  glance.  Olbbs  v.  Williams, 
25  Kan.  214,  87  Am.  Rep.  241 ;  Rait  v.  Furrow, 
74  Kan.  101,  85  Pae.  934,  6  li.  R.  A.  (N.  a) 
157,  10  Ann.  Gas.  1044.  The  usual  significa- 
tion clearly  attached  to  the  term  as  tised  In 
the  first  section  of  the  act  and  the  court  has 
no  reason  to  believe  the  Le^sdature  Intended 
It  should  mean  someHiln^  entirely  different 
In  the  second  section.    Whether  or  not  cor- 


4tB>F»r  vtber  cwm  im  same  topic  and  KBT-NUMBSa  In  all  Key-Numbered  Oiseeu  and  Indexes 


Digitized  by 


Google 


EUL) 


OLZYER  T.  CHRISTOPHSB 


897 


rect  rttlw  at  drainage  have  heretofore  pre- 
nilled,  tbe  term  water  conree  has  been  em- 
ployed in  the  law  of  drainage  as  elsewhere 
to  distlngolsh  a  course  baring  an  eroded 
chanoel  with  clearly  distinguishable  bed  and 
banks  from  simple  depresslona  lacking  that 
characteristic.  If  the  Leglslatare  had  in- 
tended the  word  should  henceforth  mean  the 
Tery  thing  from  which  its  definition  had 
previously  dlstlngulahed  It,  some  Indication 
of  the  change  woold  certainly  hare  been 
given. 

It  Is  said  that  the  statute  was  copied  from 
a  statute  of  the  state  of  Illinois,  and  that  the 
Supreme  Court  of  lUlnols  assigns  to  the  words 
*water  course,"  as  used  In  the  statute,  the 
broad  meaning  for  which  the  defendant  con- 
tends. Lambert  et  al.  T.  Alcorn,  144  lU.  813, 
33  N.  B.  58,  21  U  B.  A.  611.  What  happened 
uTOs  this:  In  the  earlier  case  of  Peck  t.  Her- 
rlngton,  109  HI.  611,  50  Am.  Rep.  627,  the 
Illinois  court,  in  announcing  rules  of  law 
relating  to  drainage.  In  effect  broadened  the 
commonly  accepted  definition  of  water  course 
to  include  depressions  and  swales.  After- 
wards the  Legislature  passed  an  act  sub- 
stantially adopting  the  court's  drainage 
rales.  The  Legislature  did  not,  however, 
adopt  the  court's  definition  of  a  water  course. 
Od  the  other  hand,  U  used  the  term  water 
course  In  the  usual  sense  and  accomplished 
the  purpose  in  view  by  adding  the  words 
Italicized  In  the  following  transcript  from  the 
statute: 

"Owners  of  land  may  drain  the  same  in  the 
Ecneral  coarse  of  natural  drainage,  by  constmct- 
ing  optat  or  covered  drains,  discharging  the 
tame  mto  aay  natural  nvtet^oatat,  or  into  ant 
lutarat  deprettion,  wkerehy  the  water  wiU  hi 
carried  into  some  natural  loater-cowse,  or  into 
some  drain  on  a  public  higbway  with  the  con- 
sent of  the  commissioners  thereto;  and  when 
sacb.  drainage  is  wb<dly  upon  the  owner's  land, 
he  shall  not  be  liable  in  damages  therefor  to 
»ny  person  or  persons  or  corporation."  Kev. 
Stat.  HL  18»1,  c.  42,  t  78 ;  8  111  Stat.  Ann.  { 
447& 

All  the  court  had  to  say  in  the  Lambert- 
Aloom  Case  about  the  statute,  besides  quot- 
ing it.  Is  contained  In  the  following  extracts 
from  the  opinion: 

"Since  the  decision  by  this  court  of  the  case 
of  Peci  V.  Herrington,  the  Legislature  has  en- 
acted a  law,  embodying  substantially,  in  statu- 
tory form,  the  rule  established  in  that  case. 
*  *  *  Under  this  statute,  the  landowner 
draining  his  own  land,  may  drain  it  *in  the  gen- 
eral eonrse  of  natural  drainage,'  and  discharge 
the  water  Into  any  natural  water  course,'  or 
Into  any  natural  depression  whereby  the  water 
will  be  carried  into  some  natural  water  course.' 
The  system  of  drainage  contemplated  by  the  de- 
fendant, and  which  the  bill  was  brought  to  re- 
itrain,  comes  dearly  within  the  provirions  of 
this  statute,  as  weU  as  within  the  rules  es- 
tablished by  the  decisions  of  this  court."  144 
lU.  327.  SM,  33  N.  E.  68,  21  L.  R.  A.  611. 

SinoB  tlie  IlUiida  Legislature  clearly  dis- 
ttngnlabed  between  natural  water  eoorses 
and  natninl  d^reeslons  It  does  not  seem 
Important  that  the  lUlnois  court  adhered  to 


its  farmer  Indlnslan  of  both  In  the  same  defi- 
nition. When  the  Legislature  of  this  state 
made  use  of  the  Illinois  statute  it  stopped 
with  drains  into  natural  water  courses  and 
omitted  what  the  defendant  would  hare  read 
into,  the  act,  natural  depressions  whereby 
water  would  be  carried  to  natural  water 
courses. 

The  defmdant  by  artificial  means  was  col- 
lecting on  his  own  land  and  discharging  on 
the  plalntifrB  land,  to  the  plaintifT's  Injury, 
water  which  would  not  otherwise  reach  the 
plalntUTs  land  and  water  which  would  reach 
the  plaintifTs  land  in  sufferable  quantities 
and  In  a  sufferable  way.  The  defendant  bad 
no  prescriptive  right  to  do  this  because  he 
utilised  an  old  ditch  in  laying  the  6-lncb 
pipe.  There  was  evidence  that  he  did  more 
than  simply  clean  out  the  ditch  In  order  to 
lay  the  pipe.  The  action  was  not  barred 
by  any  statute  of  limitations.  Sufficient  ob- 
jection by  the  plaintiff  to  the  defendant's  con- 
duct appears  in  the  transcript  of  tlie  evi- 
dence to  prevent  application  of  estoppel, 
which  was  not  pleaded. 

The  Judgment  of  the  dlstfict  court  Is  af- 
firmed.   All  the  Justices  concurring. 


OLIVEB  T,  OHRTSTOPHBR  et  aL 
(No.   20637.) 

(Supreme  Court  of  Kansas.    July  8,  ISIQ.    Re- 
hearing Denied  July  28,  1016.) 

fB»a»hu*  hv  the  Court.) 

1.  Master  and  Sebvart  *=»412— Review  — 
Habhless  Bbbok— Ruunob  on  Pijeadiitor. 

The  refusal  to  strike  from  a  petition  under 
the  Workmen's  Oompensation  Act  (Laws  1911, 
c.  218)  allegations  regarding  negligence  held  not 
to  constitute  material  error,  because  in  the  light 
of  the  entire  record  it  clearly  could  not  have 
resulted  in  prejudice. 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant,  Dee.  Dig.  «=>>412.] 

2.  Appeal  and  EIbbob  «=9l042(4>— Rbvixw— 
Hakulbsb  Bbbob— Rxturos  on  Pixadihos. 

Tfie  refusal  to  strike  from  the  petition  mat- 
ter negativing  an  anticipated  defense  held  to  be 
nonprejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  i  4113;  Dee;  Dig.  «s>1042(4); 
Pleading,  Cent  Dig.  {  1172.] 
8.  Mastcb  and    Skkvant   «s>406(6)— Wobk- 

uen'b  Coupxnbaijon  Actb— Pbocesdinob— 

Evidence. 
Testimony  of  a  plaintiff  that  the  loss  of  an 
eye  had  impaired  his  efficiency  as  a  workman, 
because  he  conid  not  gau^e  distances  as  well  as 
before,  is  a  suflicient  basis  for  a  finding  of  par- 
tial disability  under  the  Compensation  Act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senrant,  Dec.  Dig.  «c9406<6).] 

4.  Appeal  and  Kbbob  «=9302(3)— Objections 
IN  LowKB  CotJBT— MonoN  fob  Nbw  Tbial. 
The  rale  applied  that  the  omissioa.to  pro- 
duce excluded  evidence  at  the  hearing  of  the 
motion  for  a  new  trial  waives  any  error  in  its 
rejection, 

TEA.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1747;  Dee.  Dig,  «!9802(3).1 
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B.  Mastbr  awd  Sebvakt  «=»412— Rktibw  — 

HABMI.KSA    ESBOB— VKBDICT. 

Where  in  an  action  under  the  Workmen's 
Compensation  Act  the  duration  of  the  plaintifFa 
total  disability  and  the  exiBtence  of  permanent 
partial  disability  are  fixed  by  special  findings 
which  have  not  been  influenced  by  an^  error 
available  on  appeal,  a  judgment  making  the 
minimum  allowances  required  by  the  statute 
cannot  be  reversed  at  the  instance  of  the  de- 
fendant because  the  general  verdict  or  other 
findings  are  not  supported  by  the  evidence. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Dee.  Dig.  <S=»412.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  J.  H.  Oliver  against  George- 
C  Christopher  and  another,  partners.  From 
an  allowance  of  compensation,  the  defend- 
ants  appeal.    Affirmed. 

T.  A.  Noftzger  and  George  Gardner,  both 
of  Wichita,  and  Sherman  &  Landon,  of  Kan- 
sas City,  Mo.,  for  appellants.  George  W. 
Adams  and  John  W.  Adams,  both  of  Wichita, 
for  appellee. 

MASON,  J.  J.  H.  Oliver,  by  reason  of  an 
Injnry  resulting  In  loss  of  the  sight  of  one 
eye,  recovered  a  Judgment  against  his  em- 
ployers, George  C.  Christopher  &  Son,  under 
the  Workmen's  Compensation  Act,  for  $1,- 
251.  The  amount  was  arrived  at  by  deduct- 
ing $50  for  medical  service  rendered  from 
allowances  for  total  Incapacity  for  five 
months  at  $6  a  week,  and  for  partial  Inca- 
pacity for  seven  years  and  seven  months 
additional  at  $3  a  week.  The  defendants  ap- 
peal. 

[1]  1.  The  petition  undertook  to  tell  in  de- 
tail how  the  acddrat  happened,  stating,  in 
substance,  that  the  machinery  the  plaintiff 
was  using  was  defective,  that  his  injury 
was  due  to  its  defects,  and  that  he  was 
without  fault  in  the  matter.  The  defend- 
ants complain  of  the  overruling  of  a  motion 
to  strike  out  these  statements  as  having  no 
place  in  an  action  for  compensation  under 
the  statute,  and  as  tending  to  create  preju- 
dice in  the  minds  of  the  Jury,  to  whom  this 
portion  of  the  petition  was  known  by  its 
having  been  read  by  the  plaintiff's  attorney 
in  opening  the  case,  and  by  its  having  been 
quoted  In  the  Instructions.  Matters  relating 
to  negligence  are,  of  course,  irrelevant  In  a 
proceeding  under  the  Compensation  Act,  and 
bringing  them  before  the  Jury  may  In  some 
circumstances  be  prejudicial.  Ruth  v.  With- 
erapoon-Englar  Co.,  98  Kan.  179,  157  Pac. 
403.  Here  the  reference  to  the  subject  In 
the  pleading  was  so  incidental  that  the  like- 
lihood of  its  having  influenced  the  Jury  was 
small.  An  instruction  was  given  to  the  ef- 
fect that  the  plaintiff  was  not  required  to 
prove  negligence  in  order  to  recover,  and 
that  his  recovery  must  be  based  only  on  his 
incapacity  for  work  occasioned  by  his  injury. 
It  is  true  a  verdict  was  returned  for  $1,600, 


a  greater  amount  than  was  wamated  by 
the  pleadings,  evidence,  and  findings.  Bnt 
as  will  hereinafter  appear,  the  only  vital 
questions  required  to  be  determined  by  the 
Jury  were  the  duration  of  the  plaintiffs  to- 
tal disability,  and  whether  there  was  any 
permanent  partial  disability;  that  is,  wheth- 
er the  loss  of  the  sight  of  one  eye  was  per- 
manent, and.  If  so,  whether  it  Impaired  bis 
earning  capacity.  These  issues  were  cov- 
ered by  special  findings,  which  obviously 
could  not  have  been  influenced  by  the  allega- 
tions regarding  negligence,  and  the  general 
verdict  was  properly  disregarded.  It  is 
manifest,  therefore,  that  no  prejudice  result- 
ed from  the  ruling  complained  of.  A  copy 
of  the  claim  for  compensation  which  was  at- 
tached to  the  petition  as  an  exhibit,  and 
which  contained  a  statement  that  the  injury 
was  due  to  defective  machinery,  was  intro- 
duced in  evidence  over  the  defendants'  ob- 
jection. The  introduction  was  unnecessary, 
as  service  of  the  notice  had  been  admitted, 
but  it  could  not  have  been  prejudicial,  for 
the  reasons  already  indicated. 

[2]  2.  The  petition  negatived  all  the  con- 
duct on  the  part  of  the  plaintiff,  such  as  bis 
willful  failure  to  make  use  of  a  protection 
provided  for  him,  which  under  the  statute 
(Laws  1911,  c.  218,  t  I)  would  have  pre- 
vented a  recovery.  A  motion  to  strike  out 
these  allegations  was  also  overruled.  They 
were  doubtless  unnecessary,  as  they  related 
to  matters  of  defense,  but  their  presence  in 
the  petition  could  not  have  affected  the 
Judgment 

[3]  3.  The  Jury  returned  a  finding,  which 
is  attacked  as  contrary  to  the  evidence,  but 
which  is  held  to  be  not  without  support 
that  the  injury  caused  a  total  disability  of 
five  months.  They  also  found  that  during 
the  remainder  of  his  life  the  plaintiff  would 
be  partially  incapacitated,  and  in  a  separate 
finding  they  estimated  his  future  earning  ca- 
pacity at  51  a  day.  The  defendants  main- 
tain that  there  was  no  evidence  to  support 
either  of  these  findings.  In  a  recent  case  a 
Judgment  based  on  a  deduction  of  15  per 
cent,  of  a  workman's  earning  capacity  by 
reason  of  the  loss  of  an  eye  was  reversed 
(by  a  divided  court)  for  want  of  spedflc  evi- 
dence in  its  support.  International  H.  Co. 
V.  Industrial  Commission,  167  Wis.  167,  147 
N.  W.  53.  In  the  opinion  the  character  of 
proof  required  on  that  issue  is  discussed, 
the  court  refusing  to  take  Judicial  notice 
that  in  employing  workmen  to  operate  ma- 
chinery preference  will  be  given  to  those 
having  the  use  of  both  eyes.  Here  the  plain- 
tiff testified  that  sinoe  his  injury  he  could 
not  do  the  work  at  which  he  had  been  em- 
ployed; that  he  "could  not  get  the  focus"; 
that  he  had  undertaken  work  that  involved 
driving  nails,  and  had  found  that  his  use- 
fulness was  impaired,  because  he  conld  not 
gauge  their  distance  as  he  could  before. 
This  teetlmony  tended  to  show  some  dlmluu- 
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Uon  la  Us  efDcIency.  Possibly  Its  effect  [ 
OBs;  have  been  Increased  by  bis  appearance. 
Gorrell  r.  Battelle,  93  Kan.  370,  144  Paa 
314.  The  Jury  were  therefore  warranted  in 
finding,  as  tbey  did,  that  there  was  some 
substantial  permanent  impairment  of  his 
earning  capacity.  Their  estimate  that  it 
was  reduced  to  |1  a  day  may  be  rejected 
without  affecting  the  Judgment.  The  statute 
requires  minimum  allowances  of  $6  a  week 
daring  total  disability,  and  $3  a  week  dur- 
ing partial  disability.  Laws  lOU,  c  218,  S 
11,  amended  by  Laws  1913,  c.  216,  S  6 :  Rob- 
erts T.  Packing  Co.,  95  Kao.  723,  149  Pac. 
413.  Hie  amount  of  recovery  was  fixed  by 
tbe  coart  <m  this  basis. 

[4]  4.  Tbe  defendants  produced  several 
witnesses,  each  of  whom  had  for  some  time 
been  deprived  of  the  use  of  an  eye,  and 
offered  to  show  by  them  that  their  capacity 
to  obtain  and  perform  such  work  as  that  at 
which  the  plaintiff  had  been  employed  had 
not  thereby  been  diminished.  The  evidence 
was  rejected.  Assuming  that  It  was  com- 
petent, the  ruling  is  not  available  as  error 
because  at  the  hearing  of  the  motion  for  a 
new  trial  no  proof  was  made  as  to  what 
the  witnesses  would  have  sworn  to  had  they 
been  permitted  to  testify.  Civ.  Code,  {  307 
(Gen.  St  1909,  S  5901). 

[S]  5.  Since  the  duration  of  tbe  plaintiff's 
total  disability  and  the  existence  of  perma- 
nent i>artlal  disability  are  established  by 
special  findings  which  were  not  Influenced  by 
any  error  that  Is  available  on  review,  and 
the  amount  of  the  Judgment  was  arrived  at 
by  applying  the  law  to  the  facts  so  estab- 
lished, making  the  minimum  allowances  re- 
ouired  by  the  statute,  no  defect  in  the  gen- 
eral verdict  or  In  tbe  other  findings  can 
justify  a  terecaal  at  the  Instance  of  the  de- 
fendanta 

'Xlie  Jadgment  is  affirmed.  AU  tbe  Jus- 
tices concurring. 


HIBBABD  T.  CITT  OF  WICHITA. 
(No.  20052.) 

(Supreme  Coott  of  Kansas.    July  8,  1916.) 

(Syttabut  ly  the  Court.) 

Mdnioipai.    Cobpobations   ®=9733(1)— Tobts 

— Maintbnancb  of  Park— "Qovebnmental 

PoHcnow." 
Tbe  maiBtenaiice  of  a  coological  garden  In  a 
public  park  by  a  city  is  a  "Kovernmentai  func- 
tion," and  the  dty  is  not  liable  in  damages  for 
injuries  Inflicted  on  visitors  by  animals  throofh 
tbe  negligence  of  the  city's  omcen  or  agents  m 
Dot  properly  oooflning  the  animals. 

[Ed.  Votm. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1S47 ;  Dec.  Dig.  $=s> 
733(1). 

For  other  definitions,  see  Words  &nd  Phrases, 
Second   Series,  Ctovemmental  Fnnction.] 

West,  3.,  dissenting. 

Appeal  from  District  C!oart,  Sedgwldc 
C!onnty. 


Action  by  Bessie  Hlbbard,  a  minor,  by  her 
next  friend  and  father,  Pitt  IIibbard„agaln8t 
the  City  of  Wichita.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  with 
direction  to  enter  Judgment  for  defendant 

Barl  Blake,  of  Wichita,  for  appellant 
Stanley,  Stanley  ft  Hegler,  of  Wichita,  for 
appellee. 

MARSHALL,  J.  In  this  action  the  plain- 
tiff seeks  to  recover  damages  for  an  injury 
sustained  by  being  bitten  by  a  coyote  in  the 
defendant's  park.  The  plaintiff  recovered 
Jadgment.    The  defendant  appeals. 

The  defendant  maintained  a  public  park  in 
which  were  located  a  number  of  buildings, 
where  wild  animals  were  kept  Three  coy- 
otes were  there  confined  in  a  cage  constmct- 
ed  of  heavy  wire  of  2-lnch  mesh,  built  upon  a 
cement  foundation,  aoout  two  feet  from  the 
ground.  Mrs.  Hlbbard,  mother  of  the  plain- 
tiff, drove  to  this  park  with  a  neighbor,  and 
upon  her  arrival  there  proceeded  to  prepare 
a  lunch,  permitting  the  plaintiff,  a  child  of 
four  years,  and  an  11  year  old  daughter,  to- 
gether with  an  11  year  old  boy  of  the  neigh- 
bor, to  wander  over  the  park  and  to  tbe  ani- 
mal cages  some  200  or  300  feet  away.  After 
tbe  children  bad  gone  Into  tbe  zoological 
part  of  tbe  park,  the  plaintiff  wandered 
away  from  her  sister  and  tbe  neighbor  boy, 
and,  with  a  man  by  the  name  of  Tnlly  Myers 
and  his  children,  one  in  his  arms,  went  up  to 
the  cage  containing  the  coyotes.  While 
watching  these  animals,  and  whUe  Mr.  Myers 
was  adjusting  the  hat  of  the  child  tn  his 
arms,  the  plaintiff  approached  the  cage  and 
put  her  band  and  arm  on 'the  wires  of  the 
cage.  Her  hand  and  arm  were  seized  by  one 
of  the  coyotes  and  scratched  and  bitten. 
One  large  wound  on  the  forearm  and  numer- 
ous small  ones  were  made  by  the  claws  and 
teeth  of  the  coyote.  Claim  was  filed  against 
the  dty  within  four  months,  and  action 
brought,  resulting  in  a  Judgment  against  the 
dty  for  $500. 

The  city  sets  up  contributory  negligence 
on  the  part  of  the  plaintiff,  of  her  parents, 
and  of  Mr.  Myers;  and  contends  that  In  the 
maintenance  of  the  park  and  zoo  it  was  act- 
ing In  the  exercise  of  a  purely  governmental 
function  and  Is  not  liable  for  the  negligence 
of  those  in  charge  of  the  animals. 

The  question  that  determines  the  judg- 
ment that  must  be  rendered  in  this  case  is. 
Was  the  dty  acting  in  the  exerdse  of  a  pure- 
ly governmental  function  and  therefore  not 
liable  for  the  negligence  of  any  of  its  officers 
or  agents  in  tbe  care  and  maintenance  of  tbe 
park  and  zoological  garden?  In  Harper  v. 
aty  of  Topeka,  92  Kan.  11, 189  Pae  1018,  61 
L.  R.  A.  (N.  S.)  1032,  it  is  said  that: 

"The  maintenance  of  a  park  by  a  city  for 
tbe  sole  benefit  of  the  pubhc,  and  not  for  any 

£rDfit  or  benefit  to  the  moaicipal  corporation, 
I  a  governmental  or  public  function."     SyU 
par.  1. 
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Zoological  gardens  are  commonly  main- 
tained In  parks  as  a  part  thereof,  under  the 
same  anthorlty,  and  for  the  same  reasons 
that  parks  are  maintained.  The  same  liabil- 
ity should  attadi  to  keeping  a  zoological  gar- 
den as  attaches  to  the  maintenance  of  a 
park.  No  profit  la  ordinarily  received  from 
such  gardens.  In  the  present  case  It  does  not 
appear  that  the  defendant  city  received  any 
profit  whatever  from  Its  zoological  garden. 
It  was  kept  for  t^e  pleasure  and  education 
of  the  entire  public.  Is  the  city  liable  for 
negligence  In  the  manner  in  which  the  coy- 
otes were  confined  and  kept?  In  Freeman  v. 
Chanute,  63  Kan.  673,  677,  66  Pac.  647,  Is 
found  a  quotation  from  Throop  on  Public  Of- 
ficers, as  follows: 

"With  respect  to  cltiea  and  other  municipal 
corporationB,  the  general  rule  is  that  the  body 
Is  liable  for  the  acta  or  omissions  of  its  ofiicers 
in  the  lawful  discharge  of  a  corporate  duty,  im- 
posed by  law  upon  the  body  itself",  but  not 
where  the  act  is  for  the  general  public  interest, 
or  where  the  statute  specifically  imposes  the 
duty  upon  the  officer."    Section  651,  p.  623. 

In  Harper  t.  City  of  Topeka,  supra,  this 
court  said:  . 

"Ordinarily,  cities  and  other  municipal  cor- 
porations in  the  exercise  of  their  governmental 
functions  are  not  Uable  in  damans  for  any  neg- 
lect, or  even  wrongdoing,  of  their  officers  In  the 
discharge  of  such  duties,  unless  such  liability 
is  expressly  iiuposed  upon  them  by  law."  92 
Kan.  13,  139  Pac.  1018,  51  L.  B.  A.  (N.  S.) 
1032. 

See,  also,  the  cases  there  cited. 

In  Butler  v.  Kansas  City,  97  Kan.  239,  165 
Paa  12,  we  declared: 

"It  is  a  general  rule  that  the  governmental 
agencies  of  the  state  are  not  liable  In  an  action 
of  tort  for  either  nonfeasance  or  misfeasance." 
97  Kan.  241,  156  Pac.  12. 

This  rule  has  been  applied  In  actions  for 
false  imprisonment  by  city  officers  (Peters  v. 
City  of  Lindsborg,  40  Kan.  654,  20  Pac.  490; 
aty  of  Caldwell  v.  Prunelle,  57  Kan.  611,  46 
Pac.  949);  and  in  actions  for  damages  sus- 
tained by  reason  of  the  defective  condition  of 
the  prison  In  which  the  person  injured  was 
confined,  or  by  reason  of  the  negligence  of 
the  officers  in  charge  of  the  prison  (La  Clef 
V.  City  of  Concordia,  41  Kan.  323,  21  Pac. 
272,  13  Am.  St.  Rep.  285;  City  of  New  Kiowa 
V.  Craven,  46  Kan.  114,  26  Pat  426).  In 
Harper  y.  City  of  Topeka,  supra,  this  court 
held  a  city  not  Uable  for  the  death  of  a  boy 
drowned  by  breaking  through  the  ice  while 
Slfating  on  a  pond  in  a  park.  The  city  sta- 
D^ped  no  watchman  and  did  nothing  to  pre- 
^^jichlldren  from  going  on  the  Ice  at  any 
^jljeio  |n  Butler  v.  Kansas  City,  supra,  the 
d^ty,.j^%j|.held  not  llabl?  for  injuries  sustain- 
^  |K^(!tf>.^S°>^^  o'  "■  pesthouse  by  a  splinter 
from  the  ifgpr  penetrating  his  foot  while  he 
ms.^fi^l^neifEom  his  bed  to  a  stove  to  make 
«iiHr«»l  loiitbatt  case  it  was  admitted  by  de- 
miiiMt!<11i|rt<«lMP'^ty  was  negligent  in  main- 
tranlng  •ttl^''fiTOr''<rt  the'Toom  in  a  defective 
^d  dangerous  condition. 

FoUsKteg  LtiNM^jiUttioritleB,  tber»  Is  bat 


one  conclusion  to  he  leaclied  In  the  present 
case,  and  that  Is  that  the  defendant  was  act- 
ing In  a  governmental  capacity,  and  that  It 
is  not  liable  for  the  negligence  of  its  officers 
or  agents  In  confining  the  animals  in  the  ssoo. 

Bowden  v.  Kansas  City,  69  Kan.  687,  77 
Pac.  573,  66  L.  R.  A.  181,  105  Am.  St  Rep. 
187,  1  Ann.  Cas.  955,  is  dted  in  support  of 
the  contention  of  the  plaintiff.  In  Harper  v. 
City  of  Topeka,  supra,  this  court  said  that 
the  real  principle  involved  in  Bowden  v.  Kan- 
sas City,  supra,  was  the  relation  of  employ- 
er and  employ 6.  There  is  no  relation  of  em- 
ployer and  employ^  In  the  present  case. 

A  number  of  states  follow  a  principle  con- 
trary to  the  one  that  has  been  followed  in 
this  state,  so  far  as  negligence  in  the  main- 
tenance of  parks  Is  concerned;  while  a  num- 
ber of  other  states  adhere  to  the  rule  declar- 
ed In  this  state.  A  collation  of  these  author- 
ities at  this  time  will  not  serve  any  good 
purpose.  The  rule  herein  announced  is  firm- 
ly fixed  In  our  Jurisprudence  and  most  be 
followed,  nnless  distinctly  overruled. 

There  seems  to  be  an  Inconsistency  be- 
tween the  rule  we  now  declare  and  that  hold- 
ing cities  liable  for  negligence  In  the  main- 
tenance of  Its  streets.  In  Harper  v.  City  of 
Topeka,  supra,  after  stating  that  cities  in 
the  exercise  of  their  governmental  functions 
are  not  Uable  for  any  neglect  or  wrongdoing 
of  their  officers  In  the  discharge  of  such  du- 
ties, unless  such  liability  Is  expressly  impos- 
ed by  law,  this  court  said: 

"An  exception  to  the  rule  has  been  made 
which  holds  cities  liable  for  damages  resulting 
from  defects  in  their  highways."  92  Kan.  13, 
139  Pac  1018,  51  Ia  R.  A.  (N.  S.)  1032. 

McQuillln  on  Municipal  Corporations,  voL 
9,  i  2720,  page  5680,  discussing  the  liability 
of  cities  (or  negligence  in  the  maintenance  of 
streets  and  sidewalks,  says: 

"This  rule  is  said  to  be  founded  upon  an  il- 
logical exception'  to  the  general  rule  of  the 
common  law,  prohibiting  actions  against  mu- 
nicipalities for  negHgence  in  the  discharge  of 
duties  imposed  upon  them  for  the  sole  benefit 
of  the  public,  and  from  which  they  derive  no 
compensation  or  benefit  in  their  corporate  ca- 
pacity." 

The  defendant  dty  la  not  liable.  The 
Judgment  Is  reversed,  and  the  trial  court  is 
directed  to  enter  Judgment  for  the  defendant 

JOHNSTON,  C.  J.,  and  BUBCH,  >IASON. 
PORTER,  and  DAWSON,  JJ.,  concur. 

WEST,  J.  (dissenting).  The  coyote  cag» 
was  a  most  malignant  and  excuseless  attrac- 
tive nuisance.  While  tb«  maintenance  of  a 
public  park  may  be  a  governmental  fanc- 
tion,  still,  as  we  said  In  Murphy  v.  Fair- 
mount  Township,  89  Kan.  760,  766,  133  Pac. 
169,  quoting  from  the  Iowa  Suprome  Court: 

"The  creation  and  maintenance  of  a  nuisance 
Is  very  clearly  not  a  governmental  function, 
and  the  autfaoritiee  are  practically  of  one  voice 
on  the  subject." 

The  maintenance  of  a  public  park  does  not 
Imply  and  should,  mot  iBdada  th*  proTlsion 
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a  maii-Mtfais  avwiaiietMi  of  aoology  to  dlno 
upon  tbe  eblMren  of  tboae  who  rltft  such 
park.  Tba  foregoing  opinion  ia  In  conflict 
with  Kansas  City  ▼.  Sicse^  71  Kan.  283,  80 
Pac  6S8;  that  ynrtkn  of  the  opinion  In  Har- 
per T.  City  of  Topeka,  92  Kan.  11,  138  Pac 
1018,  fonnd  on  page  14 ;  the  doctrine  of  Mur- 
phy T.  Fairmonnt  Township,  89  Kan.  760, 133 
Pac.  169;  Boaian  v.  GHy  of  Leavenworth,  90 
Kan.  379,  133  Pac.  S51;  and  Boman  t.  City 
of  Learenworth,  96  Kan.  B13,  148  Pac.  746. 
I  am  entirely  satisfied  with  these  decisions, 
and  do  not  bellere  they  should  be  oTortumed 
or  departed  fironv 


WHITSBL  T.   WATTS.      (No.   20069.) 
(Sopreme  Court  of  ECsbms.    Jnly  8.  1916.) 

(SvTUbtM  Iv  tA«  Comrt.) 

1.  Dakaoxs  ®=»49— BunOEirrB  or  CouPKnsA- 

TIOH — FbIOIIT  and  JteNTAL  AROUIBH. 

In  general,  there  can  be  no  recovery  for 
fright  or  mental  anguish  nnlev  it  results  in  or 
is  accompanied  by  bodily  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Kg.  II  100,  256;   Dee.  Dig.  «=»49.] 

2.  Damaoes  iS=>52— Eixkents  of  Coicfxnsa- 

TTOH— BODILT  IltJUaT  rBOM  FbIQHT. 

A  reeuTerj  may  be  had  (or  bodily  injuries 
which  are  the  natural  and  proximate  result  of 
extreme  fright  caused  by  negligence,  and  espe- 
cially where  the  fright  is  caused  by  willful 
wrong  or  an  act  so  grossly  negligent  aa  to  show 
otter  in£ffercBce  to  conseauenceB. 

[Ed.  Note.— S\ir  other  cases,  see  Damages, 
Cent.  Dig.  K  100.  265:  Dec.  Dig.  •8s>52.] 

Appeal  from  DlaMct  Court,  Boortxm 
County. 

ActloQ  by  Oarrie  Whltael  agalsflt  D.  M. 
Watts.  JadgmMit  for  plalntUf,  and  defmd- 
ant  aiweals.    Aflbmed. 

A  M.  Keene,  of  Ft  Scott,  for  appellant 
Eabert  Lardner,  of  Ft  Scott,  for  appellea 

JOHNSTON,  O.  J.  Carrie  Whltsel  recov- 
ered a  judgment  against  D.  M.  Watts  for 
$225  aa  damages  for  injuries  which  he  Is 
alleged  to  have  wlllfnlly  and  maliciously  ta- 
Uicted  upon  her.  Defendant  appeals,  and 
insists  that  the  evidence  did  not  warrant 
the  verdict  of  the  jury  and  the  judgment  at 
Che  court  and  that  several  rallngs  made  dar- 
ing the  trial  were  errimeow. 

It  appears  that  defendant  held  a  mortage 
Ml  some  hogs  belonging  to  the  plalntltra 
bosband,  and  that  accompanied  by  a  con- 
stable he  vlaltsd  the  ptalntUTs  home  what 
her  husband  was  absent  and  undertoolc  to 
obtain  poasesaian  of  Oie  mortgaged  hogs. 
Opon  arriving  at  tbe  place,  the  constable 
wait  Into  ttie  house  and  told  the  plaintiff  of 
the  parpoae  of  their  visit,  but  the  plaintiff 
refnaed  to  aorrender  possession  of  the  hogs. 
The  interview  between  th«n  occurred  in  the 
yard  between  tbe  house  and  the  gate  near 
wbidt  the  defendant  was  seated  in  a  buggy. 
According  to  tbe  plaintiff's  testimony,  the  de- 


fendant, opoQ  learning  of  tlie  plalntUTs  refn- 
sal  to  give  poeaesslon  of  tbe  bogs,  Jumped  out 
of  his  buggy,  ran  towards  the  plaintiff  in  an 
angry,  threatening  manner,  swearing  and 
shaJdng  bis  flat  saying:  "You  are  fooling 
with  the  wrong  person  this  time."  She  was 
greatly  frightened,  turned,  and  ran  Into  the 
bouse,  closing  and  fastening  the  door,  and 
then  collapsed.  Her  husband  returned  short- 
ly after  the  occurrraice  and  found  her  in  an 
unc<xisclou8  state,  and  when  ebe  became 
conscious  she  was  suffering  Intense  pain  and 
within  a  few  hours  a  mlsearriage  and  sobee- 
qnent  illness  resulted. 

[1,2}  Defendant  insists  that  he  Inflicted 
mo  bodily  injury  upon  her,  that  no  physical 
Injniy  was  in  fkct  threatened,  that  there 
was  no  amault  npon  her,  and  that  proof  of 
a  mere  frl^t  faiaiabea  no.  basis  tor  a  re- 
covery. It  bos  long  been  the  rule  here  that 
there  can  be  no  recovery  for  fright  or  men- 
tal anguish  xuiless  It  reenlts  in  or  is  accom- 
panied by  physical  injury  to  the  person. 
Sbelton  v.  Bomt,  77  Kan.  1,  03  Pac.  341. 
The  plaintiff,  however,  hr  not  asking  a  recov- 
ery for  fright  alone,  but  for  the  personal  In- 
juries directly  resulting  from  fright  caused 
by  the  wlIUul  tort  of  the  defendant.  It  Is 
argued  that  as  the  acta  of  the  defendant 
did  not  amount  to  an  assault  she  has  no 
right  to  recover;  but  the  defendant's  liabili- 
ty does  not  depend  upon  whether  his  wrong- 
ful onset  constitutes  an  assault  The  plain- 
tiff Is  seeking  to  enforce  a  civil  liability  for 
the  consequences  of  the  wrong  and  tbe  gen- 
eral rule  is  that  a  wrongdoer  is  Uable  In 
damages  for  injuries  which  are  the  natural 
and  reasonable  consequences  of  his  wrongful 
act,  whatever  name  may  lie  fittingly  applied 
to  the  wrong.  Taking  the  testimony  of  the 
plaintiff,  as  the  Jury  did,  the  defendant  ad- 
vanced upon  the  plaintiff  with  clenched  fist 
In  a  threatening  manner,  at  the  same  time 
using  violent,  abusive,  and  Insulting  language 
towards  the  plalritlff  which  she  says  led  her 
to  fear  that  he  would  strike  and  Injure  her, 
and  the  result  was  the  nervous  prostration 
and  miscarriage.  A  physician  testified  that 
miscarriages  do  result  ftom  fright  and  men- 
tal disturbances.  In  1  Thompson's  Com.  on 
the  Law  of  Negligence,  1 156,  It  Is  said: 

"Not  only  will  every  competent  pTiysicinn  or 
surgeon  that  can  be  siunmoued  testify  that  a 
severe  fright  or  nervous  shock  haa  a  tendency 
to  produce  a  miscarriage  in  a  pregnant  womim, 
but  it  is  a  matter  so  well  known  that  it  may  bu 
rested  upon  common  observation  i  and  every 
court  ought  to  take  judicial  notice  of  audi  a 
fact" 

There  is  a  conflict  in  the  authorities  in 
regard  to  whether  there  can  be  a  recovery 
for  physical  injuries  resulting  from  fright 
where  the  act  causing  the  fright  was  merely 
negligent  and  not  willful,  and  differences  of 
opinion  as  to  what  constitutes  a  physical  In- 
jury and  whether  certain  injuries  can  be  re- 
garded as  the  proximate  results  of  the  negli- 
gence which  caused  the  fright;  but  the  greet 
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weight  of  authority  Is  that,  W  ttve  ^*^>dUy  In- 
Jnry  is  the  direct  and  reasonaW*  conse- 
quence of  the  fright  caused  hy  the  negli- 
gence, a  recovery  may  be  had  although  the 
negligence  may  have  been  unintentional. 
Notes:  8  L.  R.  A.  (N.  S.)  49;  22  L.  R.  A. 
(N.  S.)  1073;  23  I*  B.  A,  (N.  8.)  667;  24 
L.  R.  A.  (N.  S.)  1159;  12  Ann.  Gas.  741 ;  Ann. 
Cas.  191SB,  SOS;  O.,  a  &  S.  F.  Ry.  Ca  t. 
Hayter,  93  Tex.  239,  64  S.  W.  -944,  47  li.  B. 
A.  325,  77  Am.  St  Rep.  856;  8  R.  G.  U  |  81. 
Although  the  authorities  are  in  conflict  as 
to  injuries  resulting  from  fright  where  fright 
is  caused  by  a  merely  negligent  act,  there 
is  general  agreement  in  the  cases  that  a  re- 
covery may  be  had  where  the  injury  results 
from  fright  caused  by  a  willful  wrong  or 
an  act  so  grossly  negligent  as  to  show  utter 
indifference  to  consequences.  Lonergan  v. 
Small,  81  Kan.  48,  105  Pac.  27,  25  L.  R.  A. 
(N.  S.>  976;  Notes:  3  Ia  R.  A.  (N.  8.)  66; 
Ann.  Gas.  1913B,  606;  13  Cyc.  4144.  The 
testimony  produced  by  the  plaintiff  tended 
to  establish  that  the  fright  of  the  plalntfff 
was  caused  by  the  intentional  wrong  of  the 
defendant,  and  the  finding  of  the  jury  Is 
that  he  acted  wantonly  and  with  the  inten- 
tion of  injuring  the  plaintiff.  It  follows 
that  he  is  liable  for  the  injuries  which  re- 
sulted from  his  wrong. 

There  is  complaint  that  the  plaintiff's  hus- 
band was  allowed  to  testify  to  statements 
made  by  her  which  are  said  to  be  of  a  self- 
serving  character.  Those  objected  to  were 
exclamations  of  pain  and  acts  of  the  plain- 
tiff indicating  that  she  was  suffering  pain 
before  the  miscarriage,  also  requests  that 
he  obtain  medicine  or  some  relief  for  her. 
Husband  and  wife  are  not  allowed  to  testify 
for  or  against  each  other  concerning  com- 
munications made  by  one  to  the  other  dur- 
ing the  marriage,  and  one  or  two  of  the 
statements  In  question  might  be  regarded  as 
communications,  but  they  cannot  have  been 
prejudicial.  They  only  went  to  show  the  la- 
bor pains  endured  by  the  plaintiff  about  the 
time  of  the  miscarriage,  and  as  to  that 
there  can  be  no  controversy.  Only  material 
errors  are  available  for  a  reversal. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


HADDOCK  .T.  McDonald  et  al.  (No.  20297.) 
(Supreme  Court  of  Kansas.    July  8,  1916.) 

(Bfllahu  lyy  the  Court.) 

1.  OABmsmtERT      4=>17— LUBIUTIBS      S0B- 

jxcT— SAiiABT  or  OrncEB. 
A  proceeding  to  subject  to  the  payment  of 
a  judgment  the  salary  due  from  a  county  to  a 
deputy  sheriff  cannot  be  maintained  under  sec- 
tion 6117  of  the  General  Statutes  of  1909  (Code 
Civ.  Proc.  i  6«2). 

[Ed.  Note.— For  other  cases,  see  Gamighment, 
Cent  Dig.  St  32-34,  44;  Dec.  Dig.  «ss>17.} 


2.  OABWlBHMKIfT     «=aBlT  —  LlABIlJTIM    SmS- 

jEcr— OsuaATioRS  or  MunioiPALxxr. 
The  Legislature,  in  enacting  chapter  151 
of  the  Laws  of  1889  exempting  mnnidpel  cor- 
porations from  garnishment  intended  to  in- 
clude and  exempt  counties  sad  similar  bodies, 
as  wcU  as  cities. 

[Ed.  Note<— For  othor  cases,  see  Garnishment 
Cect.  Dig.  H  32-34,  44;  Dec.  Dig.  <5=>17.] 

Appeal  from  District  Court,  Wyandotte 
(Jonnty. 

Action  by  William  Haddock  against  Thom- 
as McDonald  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Alex  Mcintosh,  of  Kansas  City,  for  appel- 
lant James  F.  Getty,  of  Kansas  City,  for 
appellees. ' 

WEST,  J.  The  plaintiff  brought  this  ac- 
tion under  section  522  of  the  Civil  Code  (sec- 
tion 6117,  Gen.  Stat  1909)  to  subject  to  the 
payment  of  certain  judgments  the  salary  dne 
the  defendant  from  the  county  for  his  serv- 
ices as  deputy  sheriff.  While  it  was  alleged 
that  he  was  an  employ^  It  is  admitted  in  the 
brief  that  he  was  deputy  sheriff.  The  court 
sustained  a  demurrer  to  the  amended  peti- 
tion, and  from  this  ruling  the  plaintiff  ap- 
peals. 

[1  ]  While  the  language  of  the  section  would 
bear  the  construction  contended  for  by  the 
plaintiff  and  given  by  the  Supreme  Court  of 
Ohio  in  City  of  Newark  v.  Funk  &  Bro.,  15 
Ohio  St  462,  holding  that  a  city  is  included 
in  the  words  "body  politic  or  corporation," 
this  court  in  Switzer  v.  City  of  Wellington, 
40  Kan.  250,  19  Paa  620, 10  Am.  St  Rep.  196, 
took  the  contrary  position,  and  held  that  to 
subject  a  dty  to  such  a  proceeding  would  be 
against  public  p<dicy.  It  is  suggested  that  ns 
the  Ohio  statute  was  made  a  part  of  the 
Code  of  1868,  this  decision  rendered  in  1864 
Is  controlling.  The  same  provision,  however. 
Is  found  In  Compiled  Laws  1862,  c.  26,  {  470, 
except  that  the  words  "body  politic  or  cor- 
porate" in  the  Code  of  1862  read  "body  pol- 
itic or  corporation"  In  the  present  Civil  Code 
(section  522).  The  present  provision  concern- 
ing counties  (Gen.  Stat  1909.  {  2057)  is  also 
found  In  Compiled  Laws  1862,  c.  62,  {  1,  each 
of  which  prescribes  that  a  county  shall  be  a 
body  corporate  and  politic.  While  it  is  set- 
tled that  under  article  12  of  the  Constitution 
cities  are  corporations  and  counties  are  mere- 
ly quasi  corporations  (Beach  v.  Leahy,  U 
Kan.  23 ;  Elkenberry  v.  Township  of  Basaar. 
22  Kan.  687,  SI  Am.  Bep.  198;  County-  of 
Marion  t.  Klggs,  24  Kan.  266),  the  Switzer 
Case  was  followed  in  National  Bank  v.  City 
of  Ottawa,  43  Kan.  296,  23  Pac;  485,  holding 
that  considerations  of  public  policy  would 
not  allow  a  dty  of  the  second  claas,  a  cor- 
poration, and  not  a  mere  quasi  corporation, 
to  be  liable  under  process  of  garnishment 
Different  courts  take  different  views  of  this 
matter.  12  Cyc.  28.  Althoug:h  the  dedalon 
In  the  Switzer  Case  was  under  an  act  con- 


^s»rat  othtt  casu  —  lanw  topla  and  JCKT-NirMBBR  la  all  K«r-NaiBb«r«4  OlfMrta  sad  IndsxM 


Digitized  by 


Google 


Kan) 


KORTHBUP  NAX.  BANK  T.  TATES  CBNTEB  KAT.  BAKK 


408 


cernlng  gamlBbment  In  Justice  court  express- 1 
ly  naming  corporations,  and  although  It  was  | 
beld  that  such  designation  should  include 
only  priyate  corporations,  the  reasoning  of 
the  opinion  was  that  to  subject  public  cor- 
porations to  garnishment  would  be  to  turn 
them  into  Instruments  or  agencies  for  the  col- 
lection of  private  debts,  which  would  be  man- 
ifestly for  private  and  not  for  public  welfare, 
and  that  it  would  be  against  public  policy  to 
require  such  corporations  to  consume  the 
time  of  their  officers  or  the  money  in  their 
treasuries  In  defending  suits  "in  order  tliat 
one  private  iudiyidual  may  the  better  col- 
lect a  demand  due  from  another."  40  Kan. 
252,  19  Pac.  621,  10  Am.  St.  Rep.  196.  That 
case  and  the  cited  one  in  43  Kan.  295,  23 
Pac  485,  which  followed  it,  Involved  debts  to 
private  persons.  Here  the  salary  claimed  is 
that  alleged  to  be  due  to  the  deputy  sheriff 
of  Wyandotte  county,  an  officer  with  whose 
appointment  the  coonty  has  nothing  to  do 
and  wboin  it  is  required  to  pay  a  salary  of 
$1,200  a  year.  Oen.  Stat  1800,  H  2103,  8714. 
The  sUtute  in  question  <Gen.  Stat.  1809,  { 
6117)  mentions  "any  money,  goods  or  effects 
which  he  may  have  in  the  poBaession  of  any 
person,  body  poUtic  or  corporation."  It  can 
hardly  be  said  strictly  that  an  officer  of  a 
county  entitled  to  a  salary  .of  $100  a  month 
has  in  the  possession  of  such  county  any 
money,  goods,  or  effects.  It  is  not  like  the 
caae  of  condemnation  money  paid  into  the 
treasury,  ready  to  be  turned  over  to  the  prop- 
er party.  It  is  not  like  a  document  or  article 
of  property  in  the  possession  of  the  munld.- 
pality,  to  be  turned  over  on  demand.  It  is 
dnqply  the  ordinary  case  of  a  right  to  salary 
earned.  It  U  not  money,  it  la  not  goods,  it 
la  not  effects,  in  any  literal  sense ;  it  is  mere- 
ly the  right  to  a  warrant  drawn  upon  the 
treasury  which,  when  received  and  Indorsed, 
may  be  cashed. 

[S]  While  this  is  not  a  direct  proceeding  in 
gandSIunent,  but  more  In  the  nature  of  a 
proceeding  in  aid  of  execution,  the  result  is 
the  same,  and  the  objections  are  the  same. 
For  unless  expressly  commanded  by  the  Leg- 
islature the  officers  of  a  county  should  not 
be  compelled  to  devote  th^r  time  and  atten- 
tion, or  that  of  their  law  officers,  to  making 
appearances  in  garnishment  cases,  or  to  the 
defense  of  proceedings  of  this  diaracter  to 
subject  the  salaries  of  officers  to  the  pay- 
ment of  Judgments  in  favor  of  third  parties. 
Again,  when  the  garnishment  statnte  was 
amended  in  1888  (Laws  1888,  a  151),  it  was 
provided  that  any  creditor  shall  be  entitled 
to  proceed  by  garnlahment  in  the  district 
court  of  the  proper  county  against  any  per- 
son excepting  a  municipal  corporation.  In 
Kkenbernf  v.  Township  of  Bazaar,  22  Kan. 
667,  661.  31  Am.  Bcp.  198,  in  discBSslng  the 
dlstincticm  between  cwporaticms  and  quasi 
corporations,  it  was  said: 


"The  theory  of  these  various  decisions  is,  in 
effect,  that  such  organizationB,  though  corpo- 
rations, exist  as  such  only  for  the  purposes  of 
the  general  political  government  of  the  state; 
that  all  the  powers  with  which  they  are  intrust- 
ed are  the  iMtwers  of  the  state,  and  all  the  duties 
with  which  they  are  charged  are  the  duties  of 
the  state ;  that  in  the  iterformance  of  govern- 
mental duties  the  sovereign  power  is  not  ame- 
nable to  individuals,  and  therefore  these  organi- 
zations are  not  liable  at  the  common  law  for 
snch  neglect  [leaving  a  highway  defective],  and 
can  only  bo  made  liable  by  statute." 

See  opinion  of  fbrmer  Attorney  General 
(now  Justice)  Dawson,  Attorney  General's 
Reports  1897-98,  p.  29,  and  cases  dted. 

In  Rathbone  v.  Hopper,  67  Kan.  240,  242, 
46  Pac.  610,  34  L.  R.  A.  674,  it  was  held  that 
the  term  "municipal  corporations"  may  in- 
clude townships.  The  statute  there  under 
consideration  was  the  refunding  act  of  1879 
(chapter  60): 

"An  act  to  enable  counties,  municipal  corpo- 
rations, the  boards  of  educRtion  of  any  city,  and 
S^ool  districts,  to  refund  their  indebtednesses.*' 

In  the  opinion  it  was  said : 

"A  township  is  generally  spoken  of  as  a  mu- 
nicipality or  municipal  corporation,  but,  strict- 
ly speaking,  every  political  subdivision  of  the 
state  organized  for  the  administration  of  civil 
government  is  a  quasi  corporation.  In  this  re- 
spect tbey  are  placed  on  the  same  plane  as 
counties  and  school  districts.  •  •  •  In  the 
broader  sense  and  in  common  usage  the  term 
'municipal  corporations'  includes  counties  and 
townships." 

The  reasoning  of  that  decision  and  the  au- 
thorities cited  lead  to  the  conclusion  that  the 
statute  exempting  municipal  corporations 
from  garnishment  was  intended  by  the  Legis- 
lature to  exempt  counties  as  well  as  cities. 
The  Switzer  Case  was  decided  in  1888,  and 
it  was  quite  natural  that  the  Legislature,  in 
revising  the  garnishment  law  the  following 
year,  should  exempt  municipal  corporations, 
and  it  la  held  that  the  intention  thus  ex- 
pressed was  to  include  and  exempt  counties, 
as  well  as  cities. 

The  ruling  of  the  trial  conrt  is  affirmed. 
All  the  Justices  concurring. 


NOBTHRUP  NAT.  BANK  t.  TATBS  CBN- 
TEB  NAT.  BANK.  (No.  20231.) 

(Supreme  Court  of  ECansas.    July  8,  1916J| 
(8yttdbu9  ly  the  Court.) 

1.  APPBAi  AND  EbROB  «=>934f2)  —  PBESITMP- 
TIONS— GKNEBAt  PlNDINO — EBTEer. 
A  Judgment  rendered  on  an  oral  contract 
between  banks  concerning- the  transfer  of  notes 
and  credit  given  will  not  be  reversed,  when 
based  on  a  general  finding,  where  the  evidence 
is  not  clear  as  to  what  the  oral  contract  was, 
but  shows  that  the  contract  was  afterwara 
confirmed  by  letters  which  referred  to  the  oral 
contract,  but  did  not  state  the  complete  terms 
thereof,  nnd  the  contract  is  partly  explained  by 
the  snbeequent  conduct  of  the  partias. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8777;  Dec.  Dig.  «ss>934(2).] 
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2.  BVIDXirOB    ^=b42S(0)— ^<nXS— INDOBSEMEKT 

—Parol  E^'idenoe. 
Where  notes  are  transferred  from  one  bank 
to  another  by  indorsement,  evidence  to  show 
the  contract  between  the  banks,  aa  to  the  pur- 
pose for  which  the  notes  were  transfcrrod,  is 
competent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1962 ;   Dec.  Dig.  <S=»423(6).] 

3.  Pledges  ^933— Deposit  or  Gollatebal— 
Betubn. 

Where  notes  are  indorsed  by  one  bank  to 
another  as  collateral  security  for  a  credit  ob- 
tained under  an  a^eonent  that  any  of  the  notes 
may  be  returned  if  found  unsatisfactory,  fi  de- 
lay of  2  months  and  20  days  in  returning  notes 
found  unsatisfactory  cannot  be  said  to  be  un- 
reasonable ad  a  matter  of  law,  although  the 
bank  transferring  the  notes  and  obtaining  the 
credit  has  in  the  meantime  been  placed  in  the 
hands  of  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  i§  88,  92;   Dec.  Dig.  «s»83.] 

Appeal  from  District  Court,  Woodson 
County. 

Action  by  the  Northrop  National  Bank 
against  the  Yates  Center  National  Bank. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

A.  H.  Campbell  and  S.  A.  Card,  both  of 
lola,  for  appellant.  Baxter  D.  McClnin,  of 
lola,  for  aPpeUea. 

MARSHALL,  J.  In  this  action  the  plaintiff 
recovered  Judgment  against  the  defendants 
for  money  loaned.    The  defendants  appeal. 

On  October  3,  1913,  O.  O.  Rlcker,  president 
of  the  Tates  Center  National  Bank,  the  de- 
fendant bank,  went  to  the  Northrup  National 
Bank  of  lola,  the  plaintiff  bank,  for  the  pur- 
pose of  obtaining  money  or  credit  This  re- 
sulted in  an  agreement  by  which  the  Yates 
CWter  National  Bank  was  to  furnish  to  the 
Northrup  National  Bank  notes  held  by  the 
Yates  Center  National  Bank.  Tlie  Northrup 
National  Bank  was  to  give  credit  to  the 
Yates  Center  National  Bank  for  the  face 
amount  of  the  notes.  The  credit  given  ma 
to  be  subject  to  check,  except  that  at  least 
25  per  cent,  of  the'  credit  was  to  remain  on 
deposit  with  the  Northrup  National  Bank. 
A  credit  of  $12,000  was  thus  obtained. 

We  are  met  at  the  outset  with  a  dispute 
as  to  the  effect  of  this  transactioh.  The 
plaintiff  contends  that  the  notes  involved 
In  the  credit  were  deposited  as  collateral 
security '  for  the  loan,  and  belonged  to  the 
Yates  Center  National  Bank,  subject  to  its 
direction  and  control,  and  were  not  the  prop- 
erty of  the  Northrup  National  Bank,  except 
as  security  for  the  amount  loaned.  The  de- 
fendant contends  that  to  obtain  this  credit 
the  Yates  Center  National  Bank  indorsed 
without  recourse  a  number-  of  promissory 
notes  to  the  Northrup  National  Bank;  that 
the  notes,  having  been  indorsed,  and  having 
been  delivered  with  the  indorsements  on  them, 
showed  a  complete  and  fully  executed  con- 
tract of  sale.  The  case  was  tried  without  a 
Jury.   No  special  findings  were  made. 


Pursuant  to  the  agreement,  several  notes — 
the  face  value  of  which  formed  the  basis  of 
the  credit  account — were  delivered  to  the 
Northrup  National  Bank  by  the  Yatea  Center 
National  Bank,  and  Indorsed  in  blank  by  C 
G.  Rlcker  personally  and  by  the  Yates  Center 
National  Bank  without  recourse.  That  bank 
was  given  credit  on  the  books  of  the  Northrup 
National  Bank  for  112,000.  The  agreement 
provided  that  any  of  the  notes  delivered  to 
the  Northrup  National  Bank,  and  not  found 
satisfactory  as  a  basis  for  the  credit  given, 
could  be  charged  back  against  the  account  at 
the  option  of  the  Northrup  National  Bank. 
No  time  was  fixed,  nor  limitation  made,  as  to 
when  or  for  what  reason  this  option  should 
t>e  exerdsed.  The  agreement  further  provid- 
ed that  the  Northrup  National  Bank  was  to 
receive  6  per  cent,  per  annum  on  the  total  of 
the  credit  accotmt,  as  evidenced  by  the  ag- 
gregate face  value  of  the  notes  held  by  It, 
and  was  to  pay  to  the  Yattes  Center  National 
Bank  2  per  caat  per  annum  on  the  dally  bal- 
ances ocC  the  account.  The  agreement  was 
carried  out  by  both  banks  until  about  Deoan- 
ber  20,  1913,  although  the  25  per  oent.  reserve 
was  not  always  maintained.  The  reserve  was 
restored  when  the  attention  of  the  Yates 
Center  National  Bank  was  directed  thereto. 

December  2, 1913,  A.  C.  Cutler,  the  national 
bank  examiner  for  that  district,  closed  the 
doors  of  the  Yates  Center  National  Bajdt 
and  was  appealed  receiver  thereof  on  Decem- 
ber 5, 1913.  Between  the  time  the  agreement 
was  entered  Into  and  the  appointment  of 
the  receiver,  some  of  the  notes  were  paid 
and  were  r^laoed  by  others,  and  some  were 
returned  by  the  Northrup  National  Bank  to 
the  Yafeee  Center  National  Bank,  either  upon 
the  former's  initiative  or  the  latter'a  request. 
A  note  of  W.  O.  Toedman  et  aL,  for  $848,  due 
December  10, 1918,  not  being  taken  «p  or  pcdd 
when  due,  was  charged  to  the  credit  account 
and  forwarded  to  the  Yates  Center  National 
Bank  on  December  20,  1913.  The  receiver 
refused  to  accept  such  return,  on  the  ground 
that  he  was  not. bound  by  Uae  agreement. 
February  26,  1914,  the.  Northrup  National 
Bank  returned  a  note  signed  by  Frank  Hard- 
er for  $a00,  and  one  signed  by  ^mile  Fugier 
et  al.  for  11,500,  charging  these  amounts  to 
the  credit  account.  These  notes  the  reoelTer 
refused  to  accept. 

The  Northrup  Natl<H)al  Bank  thereupon 
presented  to  and  filed  with  the  receiver  its 
verified  claim,  and  donaaded  payment  there- 
of, for  the  sum  of  $l,088.76v  being  tiie  balance 
due  it  after,  applying  tands  on  deposit  wltb 
it  A  statement  of  the  aeoonnt  was  made  a 
part  of  the  donand.  The  receiver  refused  to 
list  the  claim  as  presented,  and  demanded 
that  the  Northrup  National  Bank  pay  over  to 
him  In  cash  the  balance  that  would  have  been 
in  the  credit  account  if  the  Toedman,  Harder, 
and  Fugier  notes  had  not  been  charged  <A 
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nils  mu  reftiaed.  and  this  action  was  oom- 
■enced. 

[1]  1.  Wbo  owned  tbetse  notes?  Tbe  de- 
fendants contend  that  the  Northrnp  National 
Bank  did.  The  trial  court,  by  its  judgment, 
found  that  the  Tates  Center  National  Bank 
owned  them,  and  that  the  Northrup  National 
Bank  held  them  as  collateral  security  for  the 
credit  that  bad  been  given  to  the  Yates  Center 
National  Bank.  Ordinarily  the  construction 
of  a  contract  is  a  question  of  law  for  the  court, 
and  a  reviewing  court  can  construe  a  con- 
tract as  well  as  the  trial  court  In  the  pres- 
ent case,  however,  it  is  not  cleair  what  the  oral 
contract  was.  The  corre^oudence  intro- 
duced in  evidence  to  show  the  contract 
referred  to  the  conversation  by  which  the 
OHitract  was  made  between  the  officers  of 
the  banks,  recited  a  part  of  the  understand- 
ing of  the  parties,  bnt  did  not  specify  ttie 
terms  of  the  contract.  This  contract  was 
explained  somewtiat  by  the  subsequent  con- 
dnct  of  the  parties.  Ibe  situation  is  such 
that  the  general  finding  of  the  trial  court  as 
to  what  the  contract  was,  and  the  construc- 
tion placed  thereon  by  that  court,  are  binding 
on  this  court  If  the  trial  court  was  In  er- 
ror in  its  construction  of  the  contract,  that 
error  does  not  appear  in  either  the  trans- 
cript or  the  abstract 

Ql}  2.  The  defendant  contends  that,  aa 
the  notes  were  Indorsed  In  writing,  evidence 
of  the  terms  of  the  contract  by  wMch  they 
were  placed  In  the  plaintiff  bank  could  not  be 
introduced.  This  is  based  on  the  ground 
that  oral  evidence  cannot  be  Introduced  to 
add  to,  contradict,  vary,  or  alter  the  terms  of 
a  written  contract  The  evidence  to  show 
the  omtract  by  which  the  notes  were  placed 
in  the  plaintiff  bank  was  not  subject  to  tills 
objection.  It  Is  true  that  the  indorsement 
of  the  notes  was  a  contract  by  Itself,  but 
It  was  a  part  of  the  larger,  or  whole,  contract 
between  the  banks. .  Under  the  termis  of  that 
contract,  the  notes  were  to  be  indorsed  by 
the  Yates  Center  National  Bank  and  C.  6. 
Ricker,  Its  president,  to  the  Northrup  Nation- 
al Bank.  BMdence  to  show  the  whole  con- 
tract did  not  in  any  way  contradict,  add  to, 
vary,  or  alter  the  terms  of  the  written  con- 
tract contained  In  the  indorsement  Negoti- 
able promissory  notes  are  Indorsed  for  vari- 
ous purposes — sometimes  for  the  purpose  of 
transferring  all  title,  sometimes  as  collateral 
security  for  other  obligations,  and  sometimes 
for  collection,  or  other  purposes.  The  pur- 
P<se  for  which  the  notes  are  indorsed,  rarely, 
if  ever,  appears  in  the  indorsement.  It  is  not 
necessary  that  the  purpose  shall  so  appear. 
The  evidence  objected  to  was  competent 

[3]  3.  The  defendant  contends  that  the 
plaintUTs  delay  in  returning  the  notes  was 
unreasonable,  and  argues  that  In  the  present 
case  this  has  become  a  question  of  law.  It 
was  2  months  and  20  days  from  the  time  of 
the  appointment  of  the  receiver  until  the 


pi«tntl«f  retmoed  the  last  of  the  three  notes 
in  controTenny.  That  was  not  a  long  time. 
It  was  short  That  delay  cannot  be  said,  as  a 
matter  of  law,  to  be  unreasonable.  Whether 
or  not  that  delay  was  onreasonable  was  a 
question  of  fact,  to  be  determined  by  the  trial 
court  It  was  determined  in  favor  of  the 
plaintiff,  so  far  as  it  was  necessary  to  deter- 
mine the  question. 

The  judgment  is  affirmed.    All  the  Justices 
ooacurring. 


Ex  parte  BROWN.     (No.  20641.) 

(Buptcme  Court  of  Kansas.    July  8,  1916.) 

(Byllabua  ly  ihe  Court.) 

1.  GUAKDIAN    AND   WabD   ■g=»29— CUSTODY   OF 

Person— Right  or  Motheji. 
Tlie  right  of  a  mother  to  the  custody  of  her 
child  is  not  impaired  by  an  order  of  the  probate 
court  appointing  a  guardian,  notwithstanding  a 
recital  therein  that  the  guanlianship  extends  to 
the  peraon  as  well  as  the  property,  where  no 
issue  conceniing  the  motber'a  fitness  in  that  re- 
gard was  actually  presented  or  determined  in 
the  proceeding  in  which  such  appointment  was 
made. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
AVard,  Cent  Dig.  Si  106-115;  Dec.  Dig.  «=» 
20.] 

2.  Habbab  Coxpxw  «s»85<1)— PaoOEBDiN«s— 
Evidence— CusioDT  of  Chim). 

The  evidence  held  not  to  require  depriving 
a  mother  of  the  custody  of  her  child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
PTJ8,  Cent.  Dig.  J|  77,  78;   Dec.  Dig.  «=»85(1).] 

Original  application  by  Mary  A.  Brown  for 
writ  of  habeas  corpus.    Writ  granted. 

A  M.  Harvey,  of  Topeka,  W.  W.  Harvey, 
of  Ashland,  and  W.  E.  Broadle,  of  Kinsley, 
for  petitioner.  George  A.  Neeley,  Qt  Hutchin- 
son, for  respmident 

MASON,  J.  The  father  of  Louise  V.  Car- 
ter, now  7  years  of  age,  died  Intestate  in 
November,  1914,  leaving  considerable  prop- 
erty. His  widow,  the  child's  mother,  was 
appointed  her  guardian.  In  August,  191S, 
she  resigned  as  guardiaq  and  at  her  request 
P.  H.  Johnson  was  appointed  in  her  place. 
He  assumed  control  of  liouise  and  placed  her 
in  the  immediate  care,  of  Henry  Flcken  and 
his  wUe.  Tlie  mother  (now  Mary  A  Brown, 
having  remarried)  brings  this  proceeding 
against  Johnscm  and  the  Fic&ens,  asking  that 
tlie  custody  of  the  child  be  restored  to  her. 
The  guardian  at  first  filed  a  disclaimer,  but 
now  resists  the  application  on  the  ground 
that  by  virtue  of  his  appointment  In  that 
capacity  he  has  the  legal  right  to  control  bis 
ward,  and  that  the  character  of  the  peti- 
tioner renders  her  an  Improper  penmi  to  be 
charged  with  that  responsibility. 
-  [t]  1.  It  has  bean  said  on  the  one  hand 
that.  In  'the  absmce  «f 'a  stactnte  to  the  con- 
trary, a  guardian  of  the  person  has  a  right 
to  the  custody  of  his  ward,  even  as  against 
parents  (21  Cyc  62),  and  on  the  other  that  a 
statute  giving  a  preference  to  parents  in  that 
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regard  Is  merely  declaratory  of  tbe  common 
law  (People  v.  Hoxie,  175  111.  App.  563). 
Some  of  tbe  cases  cited  as  bearing  on  the 
question  are  affected  by  local  statutes,  and 
some  by  the  archaic  notion  that  the  mother 
is  entitled  to  little  consideration  in  the  mat- 
ter. It  is  not  necessary  to  attempt  to  state 
any  general  rule  by  which  to  solve  controver- 
sies between  parent  and  guardian.  Each 
must  necessarily  be  determined  according  to 
its  peculiar  facts.  In  the  present  Instance 
there  Is  no  difficulty  in  saying  that  the  claim 
of  the  petitioner  to  the  control  of  her  chUd 
is  not  affected  in  the  slightest  degree  by  the 
appointment  of  the  guardian.  The  original 
entry  of  the  order  of  the  probate  court  mak- 
ing such  appointment,  In  August,  1915,  did 
not  in  terms  refer  to  guardianship  of  the  per- 
son, but  such  a  reference  was  Inserted  after 
this  proceeding  was  begun,  with  the  knowl- 
edge of  the  present  probate  judge,  by  tbe 
occupant  of  the  office  at  the  time  the  order 
was  made,  who  testified  that  the  additional 
recital  was  omitted  from  the  original  entry 
by  oversight  This  was  a  somewhat  offhand 
way  of  undertaking  to  correct  a  court  record, 
but  if  the  alteration  is  given  full  force  it 
does  not  militate  against  the  conclusion  al- 
ready stated.  The  mother,  as  the  surviving 
parent,  was  the  natural  guardian  of  the  per- 
son of  the  child.  Gen.  Stat  1909,  {  3966. 
The  statute  makes  no  express  provision  for 
any  other  guardian  of  the  person  during  her 
life,  and  there  could  be  no  occasion  for  such 
an  appointment  unless  she  were  found  to  be 
unfit  for  the  trust.  In  the  proceedings  in  the 
probate  court  there  was  no  allegation,  proof, 
or  finding  of  her  unfitness.  The  only  Justi- 
flcatlon  suggested  for  constituting  some  one 
else  the  gniardlan  of  the  child's  person  is 
based  on  the  mother's  resignation  as  guard- 
ian, coupled  with  her  request  for  the  appoint- 
ment of  a  successor,  "rhe  order  appointing 
her  purported  to  constitute  her  the  guardian 
of  the  person  as  well  as  of  tbe  property  of 
her  child,  but  to  this  extent  was  without  any 
field  of  operation,  since  the  statute  invested 
her  with  that  trust.  Her  resignation,  which 
was  occasioned  by  her  lack  of  ability  to  look 
after  the  child's  property  Interests,  followed 
tbe  form  used  in  her  appointment,  and  spoke 
of  her  guardianship  as  relating  to  the  person 
and  property  of  the  ward.  Her  request  for 
the  appointment  of  a  successor  employed  the 
same  formula.  Her  intention  was  clearly  to 
surrender  the  authority  which  she  had  de- 
rived from  the  order  of  the  court,  and  have 
it  transferred  to  some  more  comi)etent  busi- 
ness manager.  The  language  she  adopted 
(doubtless  that  of  the  printed  forms  In  use 
for  such  purposes)  cannot  be  given  the  effect 
of  an  admission  on  her  part  that  she  was  not 
a  fit  person  to  have  the  custody  of  her  child. 


That  issue  was  not  involved  or  determined 
In  the  probate  court  proceedings,  and  with- 
out such  determination  there  could  be  no 
valid  appointment  of  a  guardian  whose  right 
to  the  control  of  tbe  person  of  the  child 
would  be  superior  to  that  of  the  mother. 

[2]  2.  Tbe  prayer  of  the  petitioner  should 
therefore  be  granted,  unless  this  court  is  con- 
vinced of  her  unfitness:  No  useful  purpose 
would  be  served  by  setting  out  the  evidence 
in  detail,  or  even  in  substance.  She  is  shown 
to  have  acted  at  times  with  bad  judgment 
and  indiscretion.  A  part  of  the  testimony, 
which,  if  given  full  credence,  would  justify 
a  stronger  characterization  of  her  conduct, 
was  not  directly  contradicted,  as  she  did  not 
take  the  witness  stand,  but  need  not  on  that 
account  be  accepted  as  entirely  accurate; 
its  nature  and  the  surrounding  drcumstanoes 
suggesting  tbe  probability  of  mistake  or  ex- 
aggeration. She  undeniably  acquired  an  un- 
fortunate reputation  in  the  community  In 
which  she  was  living,  which  may  have  caused 
harsher  inferences  to  be  drawn  from  her  ac- 
tions than  would  otherwise  have  been  tbe 
case.  That  some  feeling  was  engendered 
which  colored  local  public  opinion  In  relation 
to  the  case  is  evident  from  this  drcnmstance: 
The  probate  judge  testified  that,  Shortly  be- 
fore the  petitioner  appUed  to  this  court,  tbe 
report  was  circulated  that  her  attorney  was 
engaged  in  a  plot  to  kidnap  the  child — ^tbat 
20  people  talked  to  him  about  it  No  evi- 
dence is  necessary  to  convince  the  court  that 
his  informants,  however  sincere  in  their  be- 
lief, were  mistaken.  Tbe  petitioner's  affec- 
tion for  her  chUd  is  abundantly  established. 
G(mfidence  in  her  fitness  to  care  for  her  has 
been  expressed  by  a  number  of  witnesses, 
who  have  been  in  a  position  to  judge  of  her 
character  by  personal  observation,  including 
several  who  became  acquainted  with  her  aft- 
er a  recent  change  in  her  residence.  Npthing 
to  her  discredit  has  been  shown  with  reelect 
to  her  conduct  since  that  time.  A  parent 
wUl  not  be  deprived  of  the  custody  of  a  child 
on  tbe  ground  of  unfitness,  unless  that  objec- 
tion is  sustained  by  clear  and  satisfactory 
proof.  Pinney  v.  Sulzen,  91  Kan.  407,  137 
Paa  987,  Ann.  Cas.  1915C,  649. 

The  evidence  here  is  not  regarded  as  meet- 
ing that  requirement,  and  tbe  prayer  of  tbe 
petition  will  therefore  be  granted,  condition- 
ed, however,  upon  the  saving  of  a  bond  by 
the  petitioner  in  the  sum  of  $1,000  for  the 
retention  of  the  child  within  the  state  and 
obedience  to  any  further  order  that  may  be 
made  by  the  court;  jurisdiction  of  the  case 
being  retained.  Tbe  respondents,  having 
acted  In  evident  good  faith  In  the  discharge 
of  a  responsibility  placed  upon  them,  will  be 
allowed  to  recover  their  costs.  All  tbe  Jus- 
tices concurring. 
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SHBAT  T.  LUSK  at  al.    (No.  2028S.) 
(Supreme  CioQrt  of  Kanats.    July  8,  1910.) 

(Syllabu*  ly  ike  Court) 

V  Racboads     «s>265— Rxoeivsb»— Iaabiu- 

TiES  or— Dbfects. 
The  receivers  of  a  railroad  company,  vfao 
have  been  in  possession  of  the  railroad  for  more 
tlian  a  year,  are  liable  for  an  injury  that  re- 
sults from  a  defective  culvert  on  the  right  of 
wav  at  the  intersection  of  the  railroad  with  a 
bignway,  although  the  defect  existed  before  they 
came  into  the  control  of  the  railroad. 

(Ed.  Mote. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  U  83&-S63 ;  Dec.  Dig.  «c3>26r).] 

2.  Appxai.  and  Ebbob  «=»930(3)— Pbuttup- 
TioRS— Gknbbal  Vxediot— Effect. 
In  the  absence  of  the  evidence,  and  especial- 
ly where  only  a  part  of  the  facts  are  embraced 
in  special  findings  of  the  jary,  the  special  find- 
ings. So  far  as  they  will  admit  of  U,  will  be 
given  an  interpretation  consistent  with  the 
general  verdict,  and  the  general  verdict  will  be 
deemed  to  be  sufficiently  supported  by  the  evi- 
dence, and  to  include  every  element  necessary  to 
its  validity  not  negatived  by  the  special  find- 
ings. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |  .9759;  Dec.  Dig.  «=>»30(3).] 

Appeal  from  District  Court,  Bourbon 
County. 

Action  by  'William  Sheat  against  James 
W.  Lusk  and  others,  as  receivers  of  the  St 
Louis  &  San  Francisco  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

R.  R.  TemiUon  and  W.  F.  Lllleston,  botb 
of  Wichita,  for  appellants.  Hudson  &  Hud- 
son, of  Ft  Scott,  for  appellee. 

JOHNSTON,  C.  J.  This  action  was  brought 
by  William  Sheat  to  recover  damages  from 
the  receivers  of  the  St  Louis  &  San  Fran- 
cisco Railroad  Company  for  injuries  sustain- 
ed whUe  he  was  driTing  over  a  defective 
culvert  on  the  right  of  way  of  the  railroad 
at  a  highway  crossing.  The  highway  had 
been  laid  out  and  the  culvert  had  been  built 
some  years  before  Hie  railroad  passed  into 
the  control  of  the  receivers.  The  plaintiff 
and  two  others  were  taldng  the  separator 
of  a  threshing  machine  along  the  highway, 
and  when  they  drove  nix>n  the  culvert  near 
the  railroad  track  a  wheel  broke  through, 
causing  a  lurch  of  the  separator,  by  which 
the  plaintiff,  who  was  riding  upon  the  sep- 
arator, was  thrown  to  the  ground  and  severe- 
ly injured.  At  the  trial  special  findings  were 
returned  by  the  Jury,  and  in  their  general 
verdict  tb^  awarded  the  plaintiff  damages 
in  the  sum  of  $1,100.  The  defendants  ask- 
ed for  a  new  trial  because  of  insufllciency 
of  the  evidence,  of  inconsistency  In  the  find- 
ings, and  of  erroneous  instructions.  After- 
wards they  withdrew  their  motion  for  a 
new  trial  and  asked  for  judgment  on  the 
special  findings.  This  motion  being  denied, 
the  defendants  appeal. 

In  argument  some  reference  was  made  to 


the  evidence  in  the  case,  but  as  a  transcript 
of  all  the  evidence  was  not  made,  no  consid- 
eration can  be  given  to  it  The  defendants 
are  therefore  confined  to  the  error  assigned 
on  the  ruling  refusing  to  enter  judgment  in 
their  favor  upon  the  special  findings.  The 
findings  cover  only  a  part  of  the  tacts  of  the 
case,  and  In  the  int'erpretation  of  them  every 
reasonable  Inference  must  be  Indulged  In  fa- 
vor of  the  general  verdict  In  the  absence  of 
the  evidence  it  must  be  assumed  that  there 
was  sufficient  evidence  to  uphold  the  ver- 
dict, and  that  it  included  every  element  nec- 
essary to  its  validity  not  expressly  negatived 
by  the  spedal  findings.  Anderson  v.  Pierce, 
62  Kan.  756,  64  Pac.  633;  Morrow  v.  Bone- 
brake,  S4  Kan.  724,  J.15  Pac.  685,  34  L.  B. 
A.  (N.  S.)  1147.  By  withdrawing  the  mo- 
tion for  a  new  trial  the  defendants  in  effect 
waived  any  claim  that  there  was  a  lack  of 
evidence  to  support  the  findings  and  verdict 
as  well  as  that  there  was  inconsistency  in 
the  findings  themselves.  Lumber  Co.  v.  Lim- 
erick, 63  Kan.  895,  36  Pac.  710;  McClain  y. 
Railway  Co.,  89  Kan.  24,  130  Pac.  646,  Ann. 
Cas.  1914C,  699.  Of  course,  if  the  findings, 
fairly  interpreted,  cannot  be  reconciled  with 
the  verdict.  It  cannot  stand,  and  if  they  are 
complete  in  themselves,  and  show  clearly 
that  no  recovery  can  be  had  by  the  plaintiff, 
the  defendants  were,  of  course,  entitled  to 
judgment 

[1]  First  it  is  said  that  the  plaintiff  can- 
not recover  because  of  a  finding  that  the  re- 
ceivers had  done  nothing  toward  maintain- 
ing the  culvert  since  they  took  charge  of 
the  railroad.  It  is  alleged  and  claimed  that 
the  culvert  was  on  the  right  of  way  and  con- 
stituted a  part  of  the  approach  to  the  cross- 
ing of  the  railroad  track.  It  was  defective, 
and  the  finding  that  the  defendants  did  noth- 
ing towards  its  maintenance  and  repair  tends 
to  establish  the  charge  that  they  were  neg- 
ligent rather  than  to  exonerate  them  from  it 
They  took  over  the  management  of  the  rail- 
road, and  It  was  as  much  their  duty  to  keep 
the  crossing  in  repair  as  It  was  of  the  cor- 
poration while  it  had  charge  of  the  railroad. 
They  cannot  escape  liability  because  the 
culvert  had  been  built  before  they  were 
placed  in  charge  of  the  raUroad.  Bonner 
and  Eddy,  Receivers,  t.  Mayfield,  82  Tex. 
234,  18  S.  W.  305;  Beach  on  Receivers  (2d 
Ed.)  S  382;  High  on  Receivers  (3d  Ed.)  ( 
397b. 

The  trial  court  instructed  the  jury  that 
if  the  defendants  or  their  predecessor  built 
and  maintained  the  culvert,  and  allowed  It 
to  become  so  weak  that  the  separator  broke 
through  it,  the  plaintiff  might  recover.  The 
defendants  acknowledged  the  correctness  of 
the  instructioa  by  withdrawing  their  ob- 
jection to  it,  and  hence  It  must  be  accepted 
as  the  law  of  the  case.  Nor  are  they  permit- 
ted to  say  that  the  defect  had  not  been  di- 
rectly brought  to  their  attention.    Upon  tak- 
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Ing  diarg«  of  tlie  raQroad  tt  became  their 
duty  to  Inspect  or  cause  an  inspection  to  be 
made  of  tbe  railroad  and  the  crossinga  over 
the  same,  and  their  failure  to  find  defects 
which  might  have  been  discovered  by  the  ex- 
ercise of  doe  care,  and  to  repair  them  Is  neg- 
ligence upon  which  a  recoyery  may  be  based. 
They  stand  In  the  shoes  of  the  corporation, 
and  are  charged  with  the  duties'  and  respon- 
sibilities of  maintaining  the  railroad  and  the 
crossings  in  a  safb  c<»idltlon  that  were  in- 
cumbent upon  the  railroad  Itself  before  they 
were  appointed.  In  Rouse  v.  Harry,  65  Kan. 
588,  40  Pac.  1007,  it  was  held  that  a  receiver 
of  a  railroad  company  was  in  effect  exercis- 
ing its  corporate  functions,  and  It  was  said 
that: 

"Suit  against  a  receiver  is  in  form  against 
an  individual,  but  in  substance  it  is  against  the 
corporate  property  in  his  charge.  It  is,  in  all 
essential  particulars,  in  substance  arainst  the 
corporation  Itself."    65  Kan.  698,  40  Pat  1010. 

See,  also.  State  ex  rel.  v.  Sessions,  05  Kan. 
272,  147  Pac.  78»;  Robinson  v.  Mills,  25 
Mont.  391,  65  Pac.  114. 

It  Is  conceded  that  the  receivers  had  been 
in  x)cssession  of  the  railroad  more  than  a 
year  before  the  accident  occurred,  and  under 
any  view  they  had  ample  time  to  discover 
the  defect  in  the  culvert  and  repair  it.  Ac- 
cording to  the  authorities  cited  tbe  defend- 
ants should  have  known  of  the  defect,  and 
should  have  put  and  kept  the  culvert  In  a 
safe  condition.  Aside  from  their  general 
verdict,  the  Jury  spedflcally  found  that  the 
defendants  were  negligent  in  falling  to  re- 
pair the  culvert,  and  that  their  negligence 
had  continued  from  the  time  they  took  pos- 
session of  the  railroad. 

[2]  Contention  is  made  that  the  findings 
show  contributory  negligence  on  the  part 
of  the  plaintifC.  In  answer  to  a  special  ques- 
tion, the  Jury  stated  that  the  plaintiff  and 
the  man  with  him  moved  the  separator  over 
the  highway  at  night  and  without  a  light 
It  may  have  been  a  moonlight  night,  so  that 
an  artificial  light  was  unnecessary,  and  in 
tbe  absence  of  the  evidence  It  may  be  as- 
sumed that  the  night  was  not  dark,  and  that 
a  lantern  was  not  needed.  Again,  It  is  con- 
tended that  the  findings  show  that  the  plain- 
tiff was  negligent  in  the  manner  in  which 
he  drove  npon  the  culvert  In  the  seventh 
finding  the  Jnry  answered  that  the  separator 
v&a  several  feet  wider  than  the  usually  trav- 
eled part  of  the  road,  and  to  the  question, 
"if  the  separator  had  been  driven  within  the 
usually  traveled  part  of  the  road,  would  the 
accident  have  happened?"  the  Jury  answer- 
ed, "Don't  know."  In  answer  to  another 
question  the  Jnry  found  that  the  hind  wheel 
of  the  separator  began  to  slip  before  reach- 
ing the  culvert,  and  did  slip  down  upon  the 
north  end  of  It  The  mere  fact  that  the 
wheel  slipped  to  the  side  as  the  plaintiff 
drove  npon  the  culvert  does  not  convict  him 
of  negligence.    What  caused  the  slipping  is 


not  shown.  The  finding  as  to  the  width  of 
the  traveled  way,  and  the  answer  of  tbe 
Jury  that  they  did  not  know  whether  or  not 
the  accident  would  have  happened  if  the 
separator  had  been  driven  witUn  the  usual- 
ly traveled  pert  of  tbe  road,  afford  no  basis 
for  a  judgment  against  tbe  plaintiff.  It 
may  be  inferred  that  the  separator  was  not 
upon  the  most  traveled  part  of  tbe  road; 
but  the  accident  did  not  happen  because  It 
was  moved  In  or  outside  of  the  usually  trav- 
eled part  of  the  road.  It  was  because  of 
the  weak  culvert,  which  broke  under  the 
weight  of  the  separator,  and  there  is  no  rea- 
son to  Infer  that  It  was  stronger  in  the 
more  traveled  part  than  where  the  break  oc- 
curred. This  accounts  for  the  answer  of  the 
Jury  that  they  did  not  know  whether  the  ac- 
cident wonld  nave  happened  if  the  separator 
had  been  taken  across  the  defective  culvert 
at  another  place.  The  plaintiff  was  warrant- 
ed in  driving  Id  any  part  of  the  road  that 
appeared  to  be  fit  for  travel.  Neither  can 
it  be  inferred  that  the  plaintiff  was  thrown 
from  the  separator  because  he  drove  off  of 
the  culvert,  as  the  defendants  contend.  The 
finding  is  that  the  wheel  of  the  separator 
slipped  down  upon  the  north  end  of  the  cul- 
vert, and  not  off  of  the  north  end,  as  tbe  de- 
fendants would  infer.  Under  tbe  verdict 
the  inference  must  be  that  the  defective  cul- 
vert through  which  the  wheel  broke,  was 
tbe  proximate  cause  of  the  plaintifTs  injury. 
Tbe  Judgment  Is  aflBrmed.  All  tbe  Jus- 
tices concurring. 


INTERSTATE  POWER  CO.  v.  ANACONDA 
COPPER  MINING  CO.  et  al.    (No.  3755.) 

(Supreme  0>urt  of  Montana.     July  17,  1916.) 

1.  ExiirBNT  Domain  «s5>255— Review— Ques- 
Tions  Not  Uboed  oh  Tbiai.. 

The  ruling  of  tbe  court  in  condeiqnation 
proceedings  requiring  plaintiff  to  assume  the 
burden  of  proving  the  amount  of  damages,  thus 
giving  plaintiff  the  right  to  open  and  dose, 
cannot  oe  urged  as  error  on  appeal  where  on 
the  trial  no  objection  with  the  reasons  therefor, 
was  urged  as  required  by  Rev.  Codes,  S  6785. 

[E>].  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8  666;    Dea  Dig.  «:3255.] 

2.  BuiNENT  Domain  4=3263— Appbai<—IIabm- 
LESS  Ebbob. 

In  condemnation  proceedings,  defendants 
cannot  complain  that  plaintiff  was  given  the 
right  to  open  and  close  by  an  order  directing  it 
to  assume  the  burden  of  proving  damages,  since 
the  burden  so  imposed  required  proof  by  plain- 
ti^  by  a  preponderance  of  the  evidence,  and  no 
prejudice  could  have  resulted  to  defendant  as 
required  by  Rev.  Codes,  §  6598,  to  Justify  a  re- 
versal. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  687;    Dec.  Dig.  «=5263.] 

3.  Eminent    Domain    ®=»191(6)  — Pboceed- 
iKoa— Description  of  Landh—Sufwcdenct 

OP  PlflTllON. 

An  allegation  of  the  petition  In  condemna- 
tion proceedings,  having  described  the  land 
sought  to  bo  acquired  by  naming  the  metes  and 
bounds  on  three  sides  and  a  river  known  to  be 
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BavigaUc  aa  a  booitclarj  on  the  fourth  aid*, 
Mi  a  sofflcient  description  of  the  land,  the 
(ourth  boundary  under  Rev.  Codes,  J  4529,  be- 
ing the  low-water  water  line  of  such  river, 
which  could  be  made  certain  from  allegationa 
it  petition. 

[EkL  Note.— For  other  cases,  see  E^a>inent  Do- 
main. Cent  Dig.  I  616:    Dec.  Dig.  <e=»191(6).] 

4.  BXINBITT      DOMAIH      «S3>191(e)  — PBOOBD' 

iKoa— PmriON— Aeka  of  Land. 
Under  Rev.  Codes,  X  7837,  the  area  of  the 
land   sought   to  be  acquired  by   condemnation 
proceedings  ia  not  leqiured  to  b«  stated  in  the 
petition. 

[E2d.  Note.— For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  {  515;   Dec.  Dig.  c&s'lOlCO).] 

e.  ESkuibnt  ,  DouAiN     «=3l81(3)  —  Pbocbeo- 

IN08 — Prrrrio  n— Sufficien  c  y. 
In  condemnation  proceedings,  petition  by  a 
power  company  alleging  the  purposes  for  which 
the  power  company  was  organized,  to  be  the 
constmction  of  an  electric  power  plant  by  the 
nse  of  water  power,  that  the  lands  sought  to  be 
acqnired  are  necessary  for  that  purpose,  that 
the  power  will  be  naed  for  vamping  water  ap- 
propriated and  to  be  approj)riat«d  on  arid  and 
senuarid  lands,  and  also  in  the  operation  of 
industries  and  to  furnish  heat,  light,  and  power 
to  the  public  generally,  etc.,  held  suSicient  un- 
der Rev.  Codes,  i  7331,  without  alleging  a  pres- 
ent or  prospective  demand  for  the  products  of 
such  power  company. 

[M.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  612;    Dec.  Dig.  «=>191(3).] 

6.  BiaNENT    Domain     <S=203(1)  —  Pbocekd- 

INGS— EVI  DEN  CE— A  DMISSI B  rtlTY. 

In  proceedings  for  the  condemnation  of 
lands  by  a  power  company,  evidence  as  to  the 
practicability  of  plaintifTs  power  plant  and  the 
method  of  its  Installation,  held  properly  exclud- 
ed as  having  no  bearing  on  the  quantum  of  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  (  512;  Dea  Dig.  «=»203(1).] 

7.  E&miKiTT  DoHAiir  CssQOfr— PBOCBBDinae— 
Damages— SmmoixNcy  or  Evioxnce. 

ESvidence  held  sufficient  to  sustain  a  verdict 
whidi  fixed  the  damages  to  defendant's  lands 
in  condemnation  proceedings  well  within  the  ex- 
tremes fixed  by  conflicting  evidenee. 

[Bd.  Note. — ^For  othor  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  644;    Dec.  Dig.  <S=>205.] 

8.  BMiNKzrr    Douaiit   <3=3262(4)  — Review — 
Verdict— Conclusiveness. 

A  verdict  on  conflicting  evidence  for  dam- 
ages in  condemnation  proceedings  which  was 
approved  by  the  trial  court's  order  denying  a 
new  trial  is  conclusive  on  appeal. 

[Bd.  Note. — For  other  cases,  see  Eminent  Do- 
aain.  Cent  Dig.  S  686;   Dec.  Dig.  <S=9262(4).] 

Appeal  from  District  Court,  Sanders  Coun- 
ty;  Asa  S.  Duncan,  Judge. 

Consolidated  actions  by  the  Interstate  Pow- 
er Company  against  the  Anaconda  Copper 
Mining  Company  and  another.  From  a  Judg- 
ment for  plaintur  assessing  damages  In  con- 
demnation proceedings,  the  defendants  ap- 
peal.   Affirmed. 

Henry  O.  Stiff,  of  Mlssoola,  for  appellantB. 
Tolan  &  Gaines,  of  Missoula,  for  respondent 

BRANTLY,  O.  J.  Tba  following  state- 
ment, which  Is  In  part  anoted  from  appel- 
lants' brief,  will  be  sufficient  to  lllustsate 
the  contentions  made  herein  In  their  behalf 


"The  respondeat,  plaintiff  below,  fikd  in  the 
district  court  seven  actions,  numbered  601,  602, 
603,  604,  605,  606,  and  608,  for  the  purpose 
of  condemning  certain  parcels  of  land  along  the 
banks  of  dark's  fork  of  the  Columbia  river,  in 
Sanders  county,  Mont,  the  said  lands  to  be 
flooded  because  of  the  proposed  construction  of 
a  dam  or  dams  across  the  channel  of  said 
stream,  'wherewith  to  confine  and  Imponnd  the 
waters  of  said  liver,  the  waters  so  confined  and 
impounded  to  be  then  and  thereafter  used  for 
the  generation  of  electrical  power.'  Plaintiff 
sought  to  acquire  a  fee-simple  title  to  the  lands 
asked  to  be  eondemned,  'but  reserving  to  de- 
fendants and  their  heirs,  personal  representa- 
tives, successors,  and  assigns  the  right  of  ac- 
cess to  the  waters  of  the  aforesaid  river  at  any 
and  all  times.'  The  Anaconda  Copper  Mining 
Company,  one  of  the  appellants,  was  made  a 
defendant  in  all  of  said  actions,  and  the  sole 
defendant  in  cause  No.  608,  and  the  Blackfoot 
Land  Development  Company,  the  other  appel- 
lant ^as  made  a  defendant  in  one  cause  only. 
No.  606.  There  were  other  parties  made  de- 
fendants in  six  of  the  cases,  but  awards  were 
made  and  the  causes  tried  in  the  district  court 
as  to  the  Anaconda  Copper  Mining  Company 
and  Blackfoot  Land  Development  Company 
only,  and  they  are  the  sole  appellants  in  this 
court.  Appellants  filed  answers  in  all  the  cas- 
es in  which  they  were  made  parties,  on  July  16, 
1914,  and  on  that  date  an  'order  of  condemna- 
tion' was  made  and  filed  in  each  case,  and  com- 
missioners appointed." 

After  the  commission  had  made  its  award, 
the  appellants,  being  dissatisfied  with  tht 
amount  of  damages  assessed,  appealed  there- 
from to  the  district  cotirt  The  several 
canses  were  by  stlpnlatlon  consolidated  for 
the  purposes  of  the  trial  and  further  proceed- 
ings except  for  final  order  and  decree,  liie 
trial  was  bad  by  the  oonrt  sitting  with  a 
Jury  on  November  17,  1914.  Under  the  In- 
structloDS  of  the  court,  the  Jury  returned  a 
aeimrate  verdict  In  each  case,  fixing  the 
amount  which  they  found  appellants  entitled 
to  have  awarded  to  them,  and  a  separate 
Judgment  was  rendered  for  this  amount 
While  the  appellant  Blackfoot  Development 
Company  was  made  defendant  In  cause  606 
only,  It  was  disclosed  during  the  trial  that 
It  had  acquired  an  Interest  In  some  of  the 
lands  which  under  the  allegations  tn  the 
pleadings  appeared  to  be  owned  by  the 
Anaconda  Copper  Mining  Comimny  only. 
It  was  thereupon  agreed  by  counsel  that  in 
awarding  the  amounts  to  which  each  of 
these  appellants  should  be  found  entitled, 
the  Jury  should  make  their  award  as  If  the 
ownership  of  each  parcel  taken  were  cor- 
rectly set  forth  In  the  pleadings.  Upon  the 
return  of  the  several  verdicts,  final  orders 
of  condemnation  and  decrees  were  made 
and  entered  In  accordance  with  the  stlpula- 
tl<Ki  of  counsel.  Appellants'  several  motions, 
for  new  trial  having  been  denied,  they  brought 
the  causes  to  this  court  by  separate  appeals 
from  the  several  Judgments  and  orders  deny- 
ing their  motions.  All  of  them  haye  been  sub- 
mitted together  upon  one  brief. 

[1]  1.  At  the  commencement  of  the  trial, 
after  argument  by  counsel,  the  court,  directed 
that  the  plaintiff  assume  the  burden  of  proof 
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as  in  ordinary  cases,  and  that  the  trial  pro- 
ceed accordingly.  This  ruling  Is  made  the 
basis  of  appellants'  first  assignment  of  er- 
ror. There  is  a  diversity  of  (pinion  among 
the  courts  as  to  which  party  has  the  right 
to  open  and  close  the  trial  on  the  question 
of  damages  in  this  class  of  cases.  Mr.  Lewis 
declares  it  to  be  the  rale,  supported  by  the 
great  wdght  of  authority,  that  the  owner 
is  entitled  to  open  and  close.  The  cases 
on  the  subject  are  cited  in  the  note  to  his 
text.  Lewis  on  Eminent  Domain  (3d  Ed.). 
645.  We  are  inclined  to  disagree  with  Mr. 
LewlB  in  bis  conclusion.  But  we  are  not  re- 
quired to  examine  the  cases  and  announce  a 
rule  In  this  case,  for  the  reason  that  coun- 
sel made  no  objection  to  the  court's  action, 
stating  the  grounds  thereof,  as  required  by 
the  statute  (Rev.  Oodes,  {  678(9,  in  force  at 
the  time  the  trial  was  had. 

[2]  But  aside  from  this,  if  it  be  conceded 
that  the  appellants  bad  the  right  to  open 
and  dose.  It  does  not  appear,  nor  does  coun- 
sel undertake  to  point  out,  wherein  the  ap- 
pellants suffered  prejudice.  Counsel  is  con- 
tent to  rest  upon  the  bare  statement  that  the 
court  denied  him  the  right  in  question.  The 
coarse  pursued  by  the  court  would  seem  to 
have  been  to  their  advantage  rather  than  the 
contrary,  for  it  cast  upon  the  respondent  the 
harden  of  establislilng  the  amount  which  it 
must  pay  appellants,  by  a  preponderance  of 
the  evidence.  Under  these  clrcomstances,  ap- 
pellants' claim  that  they  are  entitled  to  a 
new  trial  ought  not  to  be  treated  with  in- 
dulgence. Rev.  C!odes,  {  6593;  Oopenhaver 
v.  Northern  Pac  By.  Co.,  42  Mont.  453,  118 
Pac.  467 ;  White  v.  Chicago,  M.  &  St  P.  By. 
Co.,  40  Mont  410,  143  Pac.  661. 

[3]  2.  By  his  second  asslgnmoit,  counsel 
questions  the  sufficiency  of  the  several  com- 
plaints, on  the  grounds  (a)  that  they  do  not 
contain  a  sufficient  description  of  the  several 
parcels  of  land  sought  to  be  condemned ;  and 
(b)  that  the  facts  stated  do  not  show  that 
the  lands  are  sought  for  a  public  use.  Sec- 
tion 7337  of  the  Revised  Codes  declares  that 
"the  complaint  must  contain  •  *  •  a  de- 
scription of  each  piece  of  land  sought  to  be 
taken."  The  description  of  each  piece  sought 
to  be  taken  is  set  forth  in  the  complaint  by 
metes  and  bounds  on  three  sides  definitely 
fixed  as  to  length  and  location  by  reference  to 
the  lot  section,  and  township  of  which  it  is 
a  part,  as  designated  by  the  public  land  sur- 
veys. For  the  other  boundary,  the  river 
merely  is  designated.  The  objection  made  is 
that  the  description  does  not  state  that  this 
means  the  line  of  low  or  high  water,  and 
hence  the  designated  boundaries  do  not  in- 
close the  area  sought  This  contention  is 
wholly  without  merit.  It  is  a  matter  of  com- 
mon knowledge  that  Clark's  fork  of  the  Co- 
lumbia river  is  a  navigable  stream,  and  that 
grants  of  public  lands  lying  along  its  course 
are  bounded  on  that  side  by  the  line  of  the 
stream  at  low  .water.    Mention  of  the  stream 


as  the  extent  of  a  boundary  which  terminates 
In  that  direction  is  sufficient  to  show  a  con- 
nection between  such  boundary  and  the  line 
of  low  water.  This  is  In  accord  with  the 
rule  declared  by  our  statute.  Rev.  Codes,  f 
4529.  In  any  event.  It  meets  the  require- 
ment of  the  rule  that  "that  is  certain  whidi 
can  be  made  certain  by  means  of  the  descrip- 
tion or  references  contained  in  the  petition." 
Lewis  on  Eminent  Domain  (3d  Ed.)  549. 

[4]  OounseL  suggests  also  that  the  descrip- 
tion is  Insufficient  because  it  does  not  state 
the  area  of  each  piece  taken.  The  statute 
does  not  require  the  area  to  be  stated.  Sec- 
tion 7837.  Its  requirement  is  met  when  the 
description  is  definite  enough  to  identify  ttie 
land  sought  to  be  taken,  even  though  it  be 
conceded  that  the  statement  of  the  area 
would  materially  aid  in  its  identification. 

[C]  The  second  ground  of  criticism  stated 
above  proceeds  upon  the  idea  that  under  the 
requirement  of  the  statute  that  the  com- 
plaint contain  a  "statement  of  the  right  of 
the  plaintiff,"  it  was  incumbent  upon  the  re- 
spondent to  allege  that  there  is  either  a  pres- 
ent or  prospective  demand  for  the  electric 
current  which  it  proposes  to  produce.  It  is 
alleged  that  the  puriwse  for  which  the  re- 
spondent was  organized  was,  among  other 
things,  for  the  construction  of  an  electric 
power  plant  by  the  usq  of  water  in  the  river ; 
that  the  lands  sought  to  be  condemned  are 
necessary  for  that  purpose ;  that  the  current 
so  to  be  generated  will  be  used  to  supply 
power  for  pumping  and  distributing  to  and 
upon  lands  arid  and  aemiarid  in  cliaracter. 
water  already  appropriated  and  to  be  appro- 
priated from  the  river  for  the  benefit  of  all 
persons  who  shall  desire  to  purchase  and  use 
the  same ;  that  it  is  also  to  be  used  for  the 
purpose  of  aiding  in  the  operation  of  indus- 
trial and  commercial  enterprises  in  the  coun- 
ty and  state,  and  to  furnish  heat  light  and 
power  to  the  public  generally,  etc.  This,  we 
think,  is  sufficient  under  the  decision  in  Hel- 
ena Power  Transmission  Co.  v.  Spratt,  35 
Mont  108,  88  Pac.  773,  8  L.  B.  A.  (N.  S.)  567, 
10  Ann.  Cas.  1055,  to  show  that  the  proposed 
use  is  a  public  use,  as  well  as  that  there  is 
a  present  or  prospective  demand  for  the  prod- 
uct of  the  enterprise. 

Counsel  cites  no  authorities  to  sustain  his 
position.  In  our  opinion,  It  would  discourage, 
if  not  altogether  prevent,  the  investment  of 
capital  In  such  enterprises,  to  declare  a  rule 
which  would  require  the  plaintiff  In  every 
case  to  allege  and  prove  that  its  product  can 
be  profitably  disposed  of  in  the  markets  of 
the  country.  Men  invest  capital  upon  the 
hope  and  expectation  of  profit  by  disposing 
of  their  product,  in  whatever  form,  in  the 
markets  where  others,  who  are  engaged  in 
like  enterprises,  dispose  Of  their  product.  It 
is  not  Infrequently  the  case  that  an  enter- 
prise creates  its  own  market  by  furnishing 
a  product  to  supply  comforts,  conveniences, 
and  facilities  which  were  theretofore   un- 
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known  or,  If  known,  were  of  Inferior  quality 
or  were  obtained  at  greater  cost  Whether 
tbe  founder  of  a  proposed  enterprise  purposes 
to  enter  the  market  In  order  to  compete  for 
the  favor  of  the  public  with  the  owners  of 
other  enterprises  of  the  same  character,  or 
to  fomlah  a  new  product  which  will  create  a. 
market  for  Itself  by  supplying  a  public  want 
not  theretofore  supplied,  is  an  inqoiiy  which 
Is  not  determinative  of  the  question  whether 
the  enterprise  is  a  public  use.  The  statute 
declares  what  are  public  uses  for  whidi  lands 
may  be  condemned.  Among  these  are  power 
plants  to  provide  electric  current  for  sale  or 
for  prodnctlTe  use,  or  to  pump  water  for  the 
purpose  of  irrigation,  or  for  sale  for  other 
pniposes.  Rev.  Codes,  {  7331 ;  Helena  Power 
Trsnmnlmdon  Co.  t.  Spratt,  supra.  It  is  snf- 
Sdent  to  make  out  a  case  if  tbe  allegations 
of  the  complaint  disclose  that  the  pialntUt 
la  one  of  the  agencies  through  which  the 
state  has  chosen  to  exercise  the  power  of 
eminent  domain,  and  that  the  use  to  which 
tbe  property  sousbt  to  be  taken  is  one  of  tbe 
pvUic  OSes  enumerated  In  the  statute.  This 
is  what.i8  meant  by  the  requirement  that  tbe 
complaint  must  contain  a  statem'ent  of  the 
right  of  plalntifT.  It  would  be  absurd  to  lay 
down  a  rule  which  would  require  a  railroad 
company  to  show  that  it  has  a  present  or 
prospective  market  for  Its  potential  carrying 
capacity,  as  a  condition  precedent  to  the  ex- 
ercise of  its  right  to  acquire  a  right  of  way. 
So,  also,  it  would  be  impossible  for  a  mining 
company  seeking  to  acquire  a  right  of  way 
for  a  road  to  its  mine  or  smelter,  or  land  for 
a  dumping  ground  for  its  tailings  or  refuse 
matter,  to  show  that  it  could  find  a  demand 
in  the  markets  of  tbe  world  for  its  mineral 
product. 

(8]  3.  Several  of  appellants'  assignments 
Qinestlon  the  propriety  of  the  court's  rulings 
in  admitting  and  excluding  evidence.  We 
Bnd  no  error  in  any  of  them.  Much  of  the 
evidence  related  to  the  practicability  of  the 
plan  adopted  by  the  plaintiff  for  the  installa- 
tkxi  of  its  plant,  and  kindred  questions  which 
could  not  in  any  way  aid  the  jury  in  ascer- 
taining the  amount  of  damages  to  which  the 
appellants  were  entitled — the  only  Inquiry 
wbldi  was  before  the  court  for  determina- 
tion. The  complaint  in  this  behalf  amounts 
to  nothing  more  than  that  the  court  did  not 
permit  the  appellants  to  introdnce  other  evi- 
dence of  the  same  diameter,  and  thus  fur- 
ther confuse  the  Issne  to  be  submitted  to  the 
Jmy. 

[7, 1]  4.  There  is  no  basis  for  the  conten- 
tion that  the  evidence  is  insufficient  to  Justify 
the  several  verdicts.  Upon  tbe  assumption 
that  all  the  evidence  Introduced  by  the  appel- 
lants upon  the  question  of  damages  was  com- 
petent, the  most  that  can  be  said  of  it  as  a 
whole  Is  that  it  presents  a  substantial  con- 
flict and  that  thb  finding  of  the  jury  In  eadi 
case  Is  well  within  the  extremes  fixed  by  the 


different  witnesses.  This  being  so,  and  the 
court  having  approved  the  findings  of  the 
jury  by  denying  appellants'  motion  for  a  new 
trial,  we  muist  accept  the  result  as  conclusive. 
Helena  &  Livingston  Smelting  &  Seduction 
Co.  V.  Lynch,  25  Mont.  407,  66  Pac.  919;  Yel- 
lowstone Park  Railroad  Co.  v.  Bridger  Coal 
Co.,  34  Mont.  545,  87  Pac.  963,  115  Am.  St 
Rep.  646,  9  Ann.  Caa.  470. 

The  aeveral  Judgments  and  orders  ate  af- 
firmed. 

Affirmed. 

HOLLQWAT  and  SANKER,  JJ.,  concur. 


BATCH  T.  HELENA  LIGHT  ft  BX.  CO. 
et  al.     (No.  8660.) 

(Supreme  COurt  of  Montana.     July  17,  1916.) 

1.  AFPBAI,  and  EbBOB  «=9l050(2)— HABlfLESS 

Ebbo»— Aduibsion    OF    Evidence— iBBELE- 

VANOT. 

Evidence  regarding  the  condition  of  defend- 
ant'a  street  car  in  other  respects  than  that  upon 
which  the  case  was  submitted,  did  not  consti- 
tute prejudicial  error. 

[Ed.  Note.— For  otiier  cases,  sec  Appeal  and 
Error,  Coit  Dig.  §  4154;  Dee.  Dig.  «=>1050(2).] 

2.  Appbal  and  Ebbob  e=»171(l}— Review— 
Scope— Thbobt  in  Coubt  Below. 

Where  a  personal  injury  case  is  tried  as  if 
governed  by  common-law  prindples,  and  with- 
out regard  to  Rev.  Codes,  f  6301,  requiring  com- 
mmi  carrier  conveyances  to  be  kept  in  a  safe 
condition,  the  Supreme  Court  will  disiKMe  of  it 
upon  the  same  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1053 ;  Dec.  Dig.  «=»171Cl).l 
8.  Caebiebs  €=s>292(2)  —  Stbeet  Railboads  — 

OrsKATioN— Defkcts  in  Cab— Liabilitt. 
A  street  car  company  is  liable  for  any  de- 
fects in  its  car  appUanccs  which  a  most  rigid 
examination  might  disclose. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fS  1168,  1177,  1178;  Dec.  Dig.  cgss* 
292(2).] 

4.  Cabbiebs  «=»316(7)— Injttbibs  to  PASSitM- 
SBB— Bubdeh    or   Proov— Defboiive    Cab 
Appuancks.    . 
WJiere  a  street  car  passenger  is  injured  by 

the  breaking  of  a  strap,  the  company  has  the 

burden  of  proving  its  freedom  from  negligence. 
[E^d.   Note^— For   other   cases,   see   Carriers, 

Cent  Dig.  fi  1280, 1201 ;  Dec.  Dig.  «=»316(7)J 

6.  Tbiai.  «=>286(8)— Inbtkuotions— Cube  bt 

OTHEB    INBTBUCTION— NEalilOENOK. 

A  neiw  trial  will  not  be  ordered  in  a  person- 
al injury  action  for  an  erroneous  statement  of 
defendant  street  car  company's  duties  to  pas- 
sengers, where  another  instruction  correctly 
stated  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diis.  S  709;   Dec.  Dig.  <&=»296(3).] 

&  Cabbibbs  (S=>282<2)— In^ubdbs  to  Passen- 
QEB— Defects  in  Equipmenx— SuinciBNCr 
OF  Inspection. 
Where  straps  in  a  street  car  used  for  regis- 
tering fares  wer»  inspected  by  looking  at  thtaa, 
but  were  not  tested  by  ringing  fares,  the  com- 
pany was  liable  where  a  strap  broke,  causing  the 
conductor  to  fall  upon  tbe  plaintlil. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1168,  1177,  U78;  Dec.  Dig.  «=» 
202(2).] 
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7.  Afpkai,  and  Brbob  <S=3lOe4(l)— Haruxkss 
Ebbob— IK8TBUCTI0R— What  ConwrnirKB. 
An  erroneous  instruction  on  question  of  Uo- 
bilitT  cannot  be  disregarded  and  a  verdict  for 
defendant  sustained  because  the  evidence  would 
have  justified  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4219 :  Dec.  Dig.  <S=»1004a) ; 
Trial.  Cent  Dig,  S  475.1 

Eolloway,  J.,  dissenting. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

Action  b7  Mary  Batch  against  the  Helena 
Light  &  Railv^ay  Company.  From  a  Judg- 
ment for  defendant,  and  an  order  denying  a 
motion  for  new  trial,  plaintllt  appeals.  Re- 
versed and  remanded. 

Carleton  &  Carleton,  of  Helena,  for  appellant 
O.  W.  McConneU,  of  Helena,  for  respondent 

SANNEB,  J.  The  plaintitT  by  this  action 
sought  damages  for  personal  injuries  which 
she  claims  to  have  sustained  wtkile  traveling 
as  a  passenger  for  hire  oo  one  of  the  street 
cars  of  the  defendant  Helena  Light  &  Rail- 
way Company  bound  for  Kenwood,  a  suburb 
of  this  dty.  The  undisputed  facts  are:  That 
at  the  end  of  the  car  and  Just  under  the  roof 
there  was  a  device  for  registering  fares, 
worked  by  means  of  a  bar  extending  the 
length  of  the  car,  to  which,  at  intervals, 
straps  were  attached  in  pairs,  one  of  such 
straps  beiug  on  one  side  of  the  bar  for  tick- 
ets, and  one  on  the  other  side  for  cash  fares. 
These  straps  were  connected  to  the  bar  by 
means  of  short,  projecting  metal  levers, 
through  a  slit,  each  strap  being  riveted  so  as 
to  form  a  loop.  That  while  the  car  ap- 
proached the  curve  at  Lawrence  street  and 
Harrison  avenue,  the  defendant  Kliig  as  con- 
ductor was  registering  fares,  and  as  it  enter- 
ed said  curve  be  pulled  one  of  the  ticket 
straps,  which  gave  way  causing  him  to  fall 
against  and  upon  the  plaintiff.  Just  how  the 
strap  gave  way,  with  what  violence  the  con- 
ductor fell,  and  whether  as  the  result  the 
plaintiff  sustained  ahy  serious  injury,  are 
subjects  of  conflicting  evidence.  The  verdict 
was  for  the  defendants,  and  plaintiff  has  ap- 
pealed from  the  Judgment  entered  in  conse- 
quence, as  well  as  from  an  order  denying  ber 
a  new  trial.  The  errors  assigned  compre- 
hend four  rulings  upon  evidence,  three  given 
Instructions,  and  the  refusal  of  a  new  trial. 

[1]  1.  While  the  complaint  contains  sev- 
eral charges  of  negligence,  reliance  was  plae> 
ed  upon  negligence  in  permitting  the  registry 
strap  to  be  and  become  .deficient  As  three 
of  the  assigned  mlings  upon  evldsice  relate 
to  the  condition  of  tlie  car  in  other  respects, 
and  as  the  fourth  ,wa8  waived  upon  oral  ar- 
gument before  us,  we  find  notUng  prejudi- 
cial in  any  of  these  rulings. 

[2-4]  2.  ^e  position  of  the  defendants  was 
and  is  that  they  cannot  be  held  to  answer 
for  the  platatUTs  injuries,  If  she  sustained 
any,  because  the  company  had  performed  Its 


full  duty  of  care  towards  ber  1^  causing  Oie 
car  in  question  to  be  inspected  within  a  few 
boars  prior  to  the  accident,  whidi  inspection 
failed  to  reveal  any  defect  in  the  equipment 
To  enforce  this  view  upon  the  Jury,  It  offer- 
ed, and  the  court  gave,  three  Instmctlona 
numbered  9,  12,  and  IS,  of  which  the  plain- 
tiff here  complains.  It  Is  perfectly  clear  that 
under  any  possible  Interpretation  of  section 
6301  of  our  Codes,  these  instructions,  as  well 
as  the  view  they  were  offered  to  express, 
were  erroneous;  but  as  this  section  was  not 
Invoked  by  either  party  at  the  trial  and  the 
cause  was  presented  as  though  governed  by 
the  common  law,  it  must  be  Judged  here  in 
accordance  with  that  theory.  So  Judged,  we 
think  instructions  9  and  12  are  still  open  to 
criticism,  and,  If  they  stood  alone,  might 
command  a  revetsaL  The  responsibility  of  a 
street  railway  company  to  its  passengers  for 
injuries  due  to  defective  appliances  Is  not 
even  at  the  common  law  confined  to  cases 
where  such  defects  are  visible  or  of  long 
standing;  nor  can  it  be  avoided  on  the  mere 
showing  thai  some  sort  of  an  inspection  was 
made  by  a  person  competent  to  make  a  prop- 
er one.  Such  responaibility  is  covered  by  the 
rule~-a8  old  as  the  stage  coach  and  applica- 
ble alike  to  all  carriers  of  passengers — found 
in  the  text  of  Story  on  Bailments,  |{  692, 
601a: 

"If  there  is  any  defect  in  the  original  con- 
struction of  a  stage  coach,  as,  for  example,  in 
the  axletree,  although  the  defect  be  oat  of  sight 
and  not  diJscoverable  upon  a  mere  ordinary 
examination,  yet  if  the  defect  might  be  discover- 
ed by  a  more  minute  examination,  and  any  dam- 
age is  occasioned  to  a  pasBenger  therdiy,  the 
coach  proprietors  are  answerable  therefor.  The 
same  nile  wil}  apply  to  any  other  latent  defect, 
which  might  be  discoverea  by  a  more  minute 
examination  and  more  exact  diligence.  •  *  • 
Where  any  damage  or  injury  happens  to  the 
passengers  by  the  breaking  down  or  overturning 
of  the  coach  or  by  any  other  accident  occurring 
on  the  road,  the  presumption  prima  fade  is 
that  it  occurred  by  the  negligence  of  the  coach- 
man ;  and  the  onus  proband!  is  on  the  proprie- 
tors of  the  coach,  to  establish  that  there  has 
been  no  negligence  whatsoever,  and  that  the 
damage  or  injury  has  been  occasioned  by  inevi- 
table casualty,  or  by  some  causa  which  human 
care  and  foresight  could  not  prevent;  for  the 
law  will,  In  tenderness  to  human  life  and  humnn 
limbs,  hold  the  proprietors  liable  for  the  slight- 
est n««ligence,  and  will  compel  them  to  repeL 
by  satisfactory  proof,  every  imputation  thereof. 

[S]  But  these  instructlans  do  not  stand 
alone;  and  when  they  are  considered  wltb 
the  other  InstructioDs  Couching  the  measure 
of  defendants'  duty,  we  are  impelled  to  the 
view  that  the  Jury  could  not  have  misunder- 
stood. In  the  plainest  laagsage  they  were 
told  that  proof  of  the  accident  cast  upon  the 
company  the  burden  of  its  own  exoneration ; 
that  tt  owed  to  the  plaintiff  as  a  passenger 
the  highest  degree  of  care;  that  such  degree 
of  care  was  required  in  the  Inspection  of  its 
equipment,  inclninng  Ote  register  strap  and 
involved  the  duty  to  keep  its  eiinlpii>«>t  In 
repair,  and  to  anticipate  all  mtdi  results  «• 
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ndght  reasooaldy  be  expected  in  view  of  the 
oooditloiu  under  wblch  the  equipment  misht 
be  used.  As  this  correctly  expreases  tbe 
common  law  of  tbe  subject,  we  are  not  dis- 
poeed  to  order  a  retrial  because  of  error  in 
tlie  Instructions. 

[•]  3.  The  case  was  submitted  to  the  Jury 
as  tttough  the  evidence  touching  tnqwctlon 
was  sufficient,  if  true,  to  rebut  tbe  presump- 
tloa  of  negligence  which  arose  on  proof  of 
tbe  accident  This  was  error.  So  far  as  the 
roister  strap  Is  oonoemed,  the  only  angge»- 
tion  of  an  Inapeetltm  la  made  by  Viokeiyi 
who  saya: 

Direct  examination:  "That  car  went  out 
about  12:30  on  the  30tb  in  raiod  condition.  Q. 
Were  the  straps  in  good  condition?  A.  As  far 
as  I  could  learn  and  see." 

Croaa-examinatlMi:  "I  w«nt  through  to  see  if 
any  straps  were  broken  out,  or  nusatag,  or  bad 
straps.  1  didn't  go  around  and  jerk  on  the 
straps  to  see  if  there  was  any  weak  straps  in 
there.  I  looked  at  the  bell  cora  and  turned  the 
lighte  on.  That  was  all  I  did  in  inspecting  the 
straps.    Q.  Looked  at  them?    A  Tea,  air." 

Redirect:  "I  worked'  on  and  inapected  car  4  on 
April  30,  1913,  the  day  of  the  accident— in  the 
looming  aiKne  time.  I  was  Inspecting  the  con- 
troUerg,  and  repaired  the  controUeit,  and  in- 
spected the  car  in  geaeral  at  that  time,  Q. 
Were  you  in  tbe  interior  of  the  car  where  the 
tfrapa  were?  A.  Yes,  sir.  Q.  Did  you  inqiect 
Uie  Btraps  in  that  particular?.  A.  Xae,  sir.  Q. 
Did  yon  find  anythmg  wnag  with  the  ear?  A. 
No,  sir." 

Recrose-examination :  "AD  of  my  inspection 
on  the  30th  of  April  was  on  the  conttcdlars,  in- 
Bde  of  the  car.  As  I  remember  it  my  entire  in- 
spection was  confined  to  that  •  •  •  i  don't 
remember  what  I  ffid  to  the  controllers.  I 
remember  lotting  at  the  brushes  and  the  motor 
^roo^  -the  ear  la  geoeraL  I  don't  nueasber 
anythuig  elsei  I  have  told  yon  all  ttat  was 
ever  done  on  this  occasion  on  Uus  car." 

Whether  tbe  strap  broke  below  tbe  rivet 
or  polled  through  the  rtvet  la  the  subject  of 
some  contentlcn;  but  It  Is  of  little  conse- 
quenoe.  Tbe  important  fact  is  that  it  gave 
way,  caused  the  conductor  to  lose  his  balance 
and  to  tall  upon  the  plaintiff,  and  Vlckery, 
it  will  be  observed,  does  not  intimate  that 
weakened  defects,  short  of  actual  brealuige, 
could  have  been  discovered  by  any  such  in- 
spection as  he  gave  the  strajM,  or  could 
not  bave  been  discovered  by  submitting 
them  to  scrutiny  or  to  some  practicable  test. 
His  Inspection  as  be  describes  it  may  have 
been  merely  a.  sweeping  glance.  Tbe  safety 
and  comf (»t  of  people  who  pay  for  their 
transportation  by  a  common  carrier  require 
something  more  than  this,  and  something 
more  than  this  was  practicable.  In  use  tbe 
straps  were  to  be  jerked  with  sufficient  force 
to  work  the  register,  and  an  obvious  test  of 
their  efficiency  for  that  purpose  was  to  put 
tiiem  through  that  operation.  That  such  a 
test  probably  would,  that  even  a  close  and 
careful  scrutiny  might  have  revealed  tbe 
weakness  la  ta  be  gathered  from  tbe  defend- 
ants' own  case,  for  King,  tbe  conductM:  In 
whose  handa  the  strap  gave  way,  says; 

"^  got  held  ef  this  strap  and  I  rang  k  up  in 
ne  usual  manaar,  and  so  far  as  I  could  tell  tbe 
nv«t  pulled  eat  aad  the  strap  pulled  loose  some 


way.  I  don't  know  Just  how,  and  I  lost  my 
balance  and  fell  over  toward  the  side  of  the 
car.  •  •  •  I  could  not  say  that  I  pulled  the 
strap  more  than  once.  •  •  ♦  I  did  not  use 
any  more  foroe  than  I  ordinarily  would  in  ring- 
ing up  fares.  *  *  *  I  have  no  recollection  at 
all  of  how  many  times  I  pulled.  •  •  •  I  don't 
remember  anything  about  the  register  not  work- 
ing: •  •  *  I  don't  recall  that  I  pulled  it  once 
and  it  didn't  work  and  got  hold  of  It  again  and 
gave  it  a  sudden  jerk.  *  *  *  I  am  not  posi- 
tive whether  the  strap  broke  in  two  or  whether 
it  pulled  oft  in  the  rivet" 

!We  have  quoted  the  rule  at  the  conunon 
law  as  stated  by  Story,  and  we  subjoin  a 
version  of  the  same  rule  as  applied  to  street 
railways  by  a  modem  authority: 

"While  street  railroads,  as  comra<m  carriers, 
are  not  insurers  of  the  absolute  safety  of  their 
passengers  and  do  not  insure  them  against  all 
hazarda  incident  to  their  transportation,  they 
axe  required  to  ezerdse,  through  their  servants, 
a  very  high  degree  of  care,  ddll,  diligence,  and 
foresight  such  as  should  be  exercised  by  very 
careful  and  skillful  railroad  employes,  to  avoid 
injury  and  loss  of  life  to  those  whom  they 
undertake  to  carry  as  passengers,  and  for  in- 
juries resulting  from  a  failure  of  duty  in  this 
regard  they  are  liable.  •  •  •  The  inspection 
of  its  cars  and  appliances,  roadbed,  and  machin- 
ery must  be  seen  as.  In  the  judgment  of  those 
who  understand  the  subject,  will  be  sufficient  to 
secure,  or  such  as  experience  has  showu  to  be 
sufficient  to  secure,  the  safety  of  its  passen- 
gers. Where  an  accident  happens  to  a  passen- 
ger by  the  breaking  of  one  of  the  railway  com- 
pany's appliances,  tbe  burden  is  upon  it  to 
show  affirmatively  a  condition  of  things  which 
would  exonerate  it  from  Uability."  1  Kellla  on 
Street  Railways,  {{  274,  290. 

Under  this  mie,  the  defendants'  showing 
of  care  by  reason  of  inspection  was  tnsuffl- 
ctent  as  a  matter  of  law.  See  Weir  v.  Ciilon 
Ry.  Co.,  112  App.  Dlv.  109,  08  N.  .T.  Snpp.  268 ; 
Leontird  v.  Brooklyn  Heights  Ry.  Ck).,  67  App. 
Dlv.  126,  67  N.  T.  Snpp.  985 ;  Smith  v.  Metro- 
politan St  Ry.  Co.,  60  App.  Dlv.  60,  60  N.  Y. 
Supp.  177;  Volkmar  v.  Manhattan  Ry.  Co., 
184  N.  Y.  418,  81  N.  Bi  870,  80  Am.  St  Rep. 
678;  Treadwell  v.  Whtttler,  80  Cal.  685,  22 
Pac.  266,  6  L.  R.  A.  498,  13  Am.  St  Hep.  175; 
Texas,  eta,  Ry.  Co.  v.  Ifamllton,  66  Tex.  82, 
17  8.  W.  406;  Palmer  v.  D.  &  H.  O.  Co.,  120 
N,  Y.  170,  24  N.  B.  302,  17  Am.  St.  Rep.  620; 
Gerlaeb  v.  Detroit  United  Ry.,  171  Mich.  474, 
137  N.  W.  260;  Tacas,  etc..  By;  Co.  v.  Allen, 
114  Fed.  177,  52  a  0.  A.  138. 

[7]  What  importance  this  aspect  of  tlie 
ease  may  have'  assumed  in  tbe  deliberations 
of  tbe  Jury  we  can  only  infer  from  the  fact 
that  tbe  evidence  and  the  instructions  com- 
manded a  verdict  for  the  plaintiff  in  some 
amount  miless  the  defendants,  by  reason  of 
the  soH».ned  Inspection,'  had  ex<merated 
themselves  from  all  blame.  '  It  Is  true  we 
may  question  tbe  extent  of  plaintiff's  injuries 
attributable  to  the  accident;  but  that  Is  a 
pure  gratuity,  for  there  was  ample  evidence 
to  show  substantial  damage,  as  there  was 
suffldent  to  warrant  the  view  that  the  dam- 
age was  only  nominal.  We  may  not  upon 
tils  record  assert  that  the  correct  result  was 
reached  because  of  our  doubt  upon  tbe  ques- 
tion of  damages. 

Aecording  to  the  theory  on  whidi  the  case' 
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was  tried,  tbe  defendant  King  was  not  at 
fault,  because  be  had  nothing  to  do  with 
the  defective  condition  of  the  strap.  So  far 
as  he  is  concerned,  tbe  Judgment  must  be 
affirmed ;  but  as  to  the  other  defendants,  the 
Judgment  and  order  appealed  from  are  re- 
versed, and  the  cause  is  remanded  for  a  new 
triaL 

BRANTLT,  O.  J.,  concars. 

HOIXOWAT,  J.  I  dissent  Assuming 
that  we  are  bound  by  the  theory  of  the  case 
adopted  in  the  trial  court  and  that  such  the- 
ory was  erroneous,  I  am  unable  to  subscribe 
to  the  doctrine  announced  by  the  majority 
which  furnishes  the  only  ground  for  a  rever- 
sal of  the  Judgment. 

In  negl^ence  cases,  lnsx>ectlon  Is  never 
required  for  Its  own  sake.  It  Is  but  a  means 
to  an  end,  and  whenever  It  appears  that  rea- 
sonable inspection  would  not  disclose  the 
latent  defect  which  is  ultimately  responsible 
for  an  Injury,  a  failure  to  make  such  Inspec- 
tion does  not  constitute  negligence. 

There  cannot  be  any  dispute  upon  this  rec- 
ord that  the  only  purpose  the  strap  in  ques- 
tion was  designed  to  serve  was  to  operate 
the  lever  which  in  turn  caused  the  registering 
device  to  record  the  fare.  It  was  not  intend- 
ed to  sustain  the  weight  of  a  man  or  to  re- 
sist any  strain  which  might  be  put  upon  it 
Since  its  purpose  was  to  operate  the  lever, 
the  utmost  that  could  have  been  required  of 
an  Inspector  was  that  he  should  test  it  by 
moving  the  lever,  and  had  he  done  so,  it 
would  have  responded  to  the  test  for  all  that 
appears  from  this  record,  and  the  comiiany 
would  have  been  acquitted  of  the  charge  of 
negligence  under  the  theory  adopted  by  the 
plaintiff.  There  is  not  any  contention  made 
by  plaintiff  that  the  strap  broke  by  reason 
of  the  application  of  sudi  force  as  ordinarily 
worked  the  lever.  Plaintiff  herself  and  her 
witnesses  Donaldson  and  Beeves  testified 
that  when  tbe  conductor  sought  to  register  a 
fare,  something  apparently  was  wrong  with 
the  mechanism  of  the  registering  device,  for 
it  failed  to  work,  and  the  conductor  then 
gave  the  strap  a  second  hard  pull  or  Jerk, 
wblcfa  caused  it  to  give  way.  If  then,  ac- 
ceding to  plaintiff's  own  theory,  the  strap 
broke  only  because  it  was  subjected  to  more 
than  the  ordinary  force,  it  cannot  be  said  as 
a  matter  of  law  that  a  proper  inspection 
would  have  disclosed  tbe  defect.  If  any.  In 
the  strap;  on  tbe  contrary,  the  evidence 
tends  strongly  to  negative  the  idea  that  any 
reasonable  Inspection  would  have  been  pro- 
ductive of  result. 

I  am  unable  to  agree  with  the  majority 
that  what  the  witness  Vlckery  did  was  not 
any  inspection  at  all.  It  was  for  the  Jury 
to  say,  from  all  the  facts  and  circumstances, 
whether  an  inspection  was  made,  and,  if  not 
made,  whether  the  failure  to  make  one,  un- 
der the  circumstances,  constituted  negligence. 


Assuming,  further,  that  plaintiff  was  en- 
titled to  nominal  damages,  tbe  failure  of  tbe 
Jury  to  make  such  award  is  not  a  ground  for 
a  new  trial.  An  appellate  court  will  not  re- 
verse a  Judgment  In  order  that  nominal  dam- 
ages may  be  recovered.  De  mltilmls  non 
curat  lex. 

If  upon  tbe  entire  case  as  presented  the 
correct  result  was  reached,  a  new  trial  shofuld 
not  be  granted.  In  denying  a  new  trial  the 
lower  court  must  have  passed  upon  the  ques- 
tion of  the  suflldency  of  the  evidence  to  war- 
rant a  verdict  for  substantial  damages.  If 
In  tbe  opinion  of  that  court  such  damages 
should  not  have  been  awarded,  its  order 
denying  a  new  trial  should  be  upheld,  for 
certainly  this  court  cannot  say  that  the  evi- 
dence presents  a  case  calling  for  more  than 
nominal  damages. 


STATE  ex  rel.  HAUSWALD  v.  ESLLIS  et  aL, 
'.   Board  of  Com'rs  of  Carbon  County. 
(No.  38S7.) 
(Supreme  Court  of  Montana.    July  12,  191(1.) 

Appeai,  and  BIbbob  ®=»848(2)— Determina- 
tion OF  Catjss— NECESsiry  of  Dbcision. 
Where  the  assessed  value  of  a  county  Is 
clearly  high  enough  to  make  it  a  fifth^Iass 
county,  and  this  determination  decides  the  case, 
It  is  unnecessary  to  decide  whether  certain  ad- 
ditions to  tbe  assessed  value,  made  by  the  court 
below,  are  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  {  3331;  Dec  Dig.  «S=» 
843(2).] 

Appeal  from  District  Court,  Carbon  Coun- 
ty;  A.  O.  Spencer,  Judge. 

Mandamus  proceedings  by  the  State  of 
Montana,  on  relation  of  F.  A.  Hauswald, 
against  A.  A.  EUls  and  others,  as  the  Board 
of  County  Commissioners  of  Carbon  County. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Nichols  *  Wilson,  of  Billings,  for  appel- 
lants. Walsh,  Nolan  &  Scallon,  of  Helena, 
for  respondent 

SANNKB,  J.  In  September,  1914,  there 
was  laid  before  the  board  of  county  com- 
missioners of  Carbon  county  the  assessment 
roll  for  that  year  footed  to  show  property 
within  the  county  of  an  assessed  valuation  of 
$8,015,072;  whereupon,  pursuant  to  the  pro- 
visions of  section  2976  of  the  Revised  Codes, 
tbe  board  made  and  caused  to  be  spread  np- 
on  Its  minutes  a  formal  order  declaring  Car- 
bon county  to  be  a  county  of  the  flftb  class. 
In  virtue  of  this  classification,  if  properly 
made,  there  came  into  existence  the  office  of 
county  auditor  for  said  county,  and  one  F. 
A.  Hauswald  was  at  the  general  election 
held  in  November,  1914,  duly  elected  to  sucb 
office.  A  certificate  of  electlcn  was  issued 
to  him,  he  qualified  as  required  by  law,  and 
at  all  times  after  the  first  Monday  of  Jan- 
uary, 1916,  sought  to  perform,  and  held  hlm- 
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self  In  readineas  to  vettotm,  the  dntleiB  of 
that  office.  Meanwhile,  and  at  its  regular 
meeting  In  December,  1914,  the  board  ap- 
pointed one  G.  Ik  Flnley  to  6beck  the  asaess- 
meat  roll  for  1914  and  report  to  the  board 
"what  the  aggregate  aasessment  of  said  conn- 
tj  was,"  and  he,  on  December  23,  1914,  pre- 
sented his  report  to  the  effect  that  after  mak- 
ing certain  correctioos  for  supposed  errors, 
supposed  double  assessments,  and  certain  de- 
dnctlons  made  by  the  board  itself  after  De- 
cember 1,  1914,  there  remained  $7,862,870 
"total  valuation  from  which  taxes  are  col- 
lectible." On  December  30,  1914,  this  report 
was  "approved  and  ordered  filed,"  wberenpon 
the  board  made  and  caused  to  be  spread 
upon  its  minutes  a  resolution  declaring  re- 
scinded the  order  of  September  advandag 
the  county  of  Carbon  to  the  fifth  class,  be- 
cause made  "under  a  misapprehoision  of  the 
facts"  due  to  "errors  and  double  assessments, 
clerical  errors,  and  other  mistakes."  In  con- 
sequence of  this  action  the  board  declined  to 
recognize  Hauswald  as  county  auditor  and 
refused  to  pay  bis  salary,  and  he  brought  ttiis 
proceeding  in  mandamus  to  compel  the  board 
to  order  and  sign  warrants  to  him  therefor. 

The  cause  was  submitted  for  decision  upon 
an  agreed  statement  of  facts,  wliich  involT- 
ed  the  concession  tliat  the  resolution  of  De- 
cember 30th  is  nugatory,  and  the  classifica- 
tion made  in  S^ytember  most  stand,  tf  the 
assessment  roll  as  then  exhibited,  but  pr(^ 
erly  corrected  and  footed,  disclosed  an  as- 
sessed valuation  greater  than  $8,000,000.  As 
evidence  pertinent  to  such  corrections,  the 
statement  of  facts  presented  two  documents: 
Exhibit  A,  containing  such  entries  on  the 
assessment  roll  as  the  commissioners  dalm 
were  duplications  counted  in  the  total;  and 
Exhibit  B,  containing  such  entries  on  the 
assessment  roll  as  were  omitted  by  the  as- 
sessor in  footing  the  same  because  he  deemed 
them  dnpllcntions.  Upon  this  data  the  trial 
coart  found  that  duplications  to  the  amount 
of  I23A00  were  shown  by  Hizhibit  A  which 
onght  to  be  deducted  from  the  total;  that 
anjustifled  omissions  to  the  amount  of  $8,> 
225  were  shown  by  Btxhlbit  B  which  ought 
to  be  added  to  the  total ;  and  that  the  true 
assessed  valuation,  as  shown  by  the  assess- 
ment roll  in  September,  1914,  when  the  order 
of  classlflcatipn  was  made,  was  $8,000,177. 
Upon  these  findings  judgment  was  entered 
declaring  Carbon  county  to  be  a  fifth-class 
eoonty,  and  commanding  that  Hauswald  be 
paid  as  county  auditor.  From  this  the  com- 
mlsstoners  appeal,  preeentlng  the  naked  ques- 
tion whether  the  findings  and  Judgment  are 
warranted  by  the  evidence. 

The  cause  was  determined  by  the  district 
cvDTt  wholly  upon  Uie  evidence  fumirtied  by 
Exhibits  A  and  B;  and  as  this  evidence  la 
pniely  docnmentafy,  this  court  may  deter- 
ndne  its  value  without  Advantage  or  dlsad- 
Tantage  over  the  learned  trial  judge.    With 


regard  to  Hie  efteet  of  SxlilNt  A  the  conten- 
tion is  twofold:  By  the  respondent,  that 
the  court  was  without  authority  to  make  any 
deductions  on  account  of  double  assessments 
supposedly  shown  thereby;  by  the  appel- 
lants, that  further  deductions  amounting  to 
$5,030.70  should  have  been  made.  We  shall 
assume,  without  .deciding,  that  the  court  bad 
the  power  to  make  any  deductions  for  double 
assessments  clearly  commanded  by  the  evi- 
dence ;  but,  80  assuming,  we  question  whether 
any  of  the  deductions  made  were  thus  com- 
manded. As  we  view  the  exhibit,  not  more 
than  $8,690  of  the  items  shown  by  it  and  ex- 
cluded by  the  court  even  seem  to  be  cases  of 
this  character ;  while  the  evidence  as  to  the 
remainder  is  colorless  and  equivocal  ot>  sug- 
gests a  different  conclusion.  So,  too,  a  most 
liberal  view  of  the  Items  which  the  appel- 
lants claim  should  have  been  excluded  could 
not  justify  the  exclusion  of  more  tlum  $3,- 
435.70,  and  this  with  very  doubtful  propilety. 
Sobstractlng  these  amoiwts  from  the  total  of 
$8,016,072,  as  apparent  from  the  roll  in  Bep> 
tember,  1914,  we  stUl  liave  a  valuation  of 
$8,003,047.80,  Which  result  renders  any  in- 
quiry into  the  propriety  of  the  court's  addi- 
tions pursuant  to  Exhibit  B  wholly  unneces- 
sary. 

In  our  opinion,  the  final  Judgment  as  ren- 
dered by  the  district  court  was  correct,  and 
Is  therefore  affirmed. 

Affirmed. 

BBANTLX,  0.  J.,  and  HOIiLOWAT,  J, 
concur. 


STATE  v.  LEWIS.     (No.  8808.) 
(Supreme  Court  of  Montana.    June  12,  1916.) 

1.  Criminal  Law  «=s>113(K2)— Appkai/— Rbo- 
ORD— SurriciENcy. 

The  court  will  not  review  Bufficiency  of  evi- 
dence further  than  to  examine  it  generally, 
where  the  appellant  does  not  point  out  particu- 
lars as  to  which  he  alleges  It  is  insufficient. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2956,  2966;  Dec.  Dig.  «=» 
1130(2).] 

2.  CantiNAi.  Law  «=9l048— Appbai/— Prbskb* 
vation  of  Exceptionb. 

Laws  1916,  c.  135,  i  1,  dispensing  with  ne- 
cessity of  exceptions  and  enlarging  scope  o£ 
Rev.  Codes,  §  6784,  stating  what  shall  be  deemed 
to  be  excepted  to,  does  not  apply  to  criminal 
cases,  in  wuich  exceptions  must  oe  taken  under 
Bev.  Codes,  g§  9340,  9346,  9347,  9271. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Cent  Dig.  H  2666,  2667,  2670;  Dec.  Dig. 
«=9l048.] 
8.  Ckihihai.  Law  «s3800(2)— iNBTsncnoss— 

DSnNITIORB. 

Although  some  instructions  during  murder 
trial  used  the  words  "assault"  and  "assailant," 
it  was  not  error  to  refuse  to  define  "assault" 
whose  meaning  may  be  considered  to  be  under- 
stood by  the  average  juror,  since  the  court  must 
have  some  latitude  as  to  such  matters. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lfiw,  Cent.  Dig.  fi  1806,  1809;  Dec.  Dig.  «=i 
800(2).] 
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4.  HoMicniB  'e3E»307(S)  —  lKca:;i;i»D  Oitensbb 

— MANsi^noBTEK— Assault. 
Where  defendant  UUed  decesused,  but  alleged 
accidental  discharge  of  his  revolver,  used  as  a 
clab  in  a  fight  in  which  the  two  engaged,  he 
was  not  entitled  to  a  definition  of  "assault," 
since  he  was  guilty  of  unlawful  manslaughter, 
or  should  have  been  acquitted  entirely. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  f  640 ;   Dec.  Dig.  «=s>307<3).] 
6.  Gbihinai.  Law  <8=»T89(2)— Insthtjctions— 

Rbasonabls  Dodbt. 
It  is  not  erroneous  to  instruct  that  reason- 
able doubt  is  a  doubt  founded  on  reason  and  not 
arising  from  caprice  or  conjecture,  sjnce  such 
instruction  pats  no  burden  on  accused  to  furnish 
a  reason  for  doubt,  nor  is  it  misleading,  al- 
though not  in  the  moat  approved  form. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {}  1906,  1907 ;  Dec  Dig.  <&=> 
789(2).] 

6.  Obiminal  Law  <8=»804(1)— Oeai  Inbtbtto- 
TidNs — Propriitt. 

Oral  directions  as  to  conduct  of  tiie  pury  in 
the  jury  room  and  as  to  form  of  verdict,  inform- 
ing the  jury  that  verdict  must  be  unanimous, 
are  not  erroneous,  since  they  are  not  instruc- 
tions on  the  law  of  the  case,  such  as  are  re- 
quired, to  b«  written. 

[Ed.  Note, — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1948,  1951 ;  Dec  Dig.  <S=> 
804(1).] 

7.  Obimiwal    Law    <S=>1038(1),    106C(2)-Ap- 
peal— p»reservation  of  bxcepttons. 

Error  alleged  in  giving  oral  instructions 
does  not  avail,  where  no  objecticxi  was  made  at 
the  time^  nor  exception  reserved  as  required  by 
Bev.  Code,  $  9271. 

[Ed.  Note. — Fop  other  cases,  see  Criminal 
Law,  Cent  Dig.  $$  2646,  2668;  Dec  Dig.  <&=> 
1038a),  1056(2).] 

8.  Cbtminai.  Law  «=»957(1)  —  Vkbdiot  —  Im- 
PKAOHMBiNT— Affidavits  of  Jubqbs. 

A  verdict  cannot  be  impeached  by  affidavits 
of  furors  that  another  juror  admitted  prejudice 
whilo  in  the  jury  room,  but  such  affidavits  may 
impeach  only  when  the  verdict  is  decided  by 
diance,  or  by  other  means  preventing  free  ex- 
pression, as  provided  in  B«v.  Codes,  SS  6794, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2392;   Dec  Dig.  «=»957(1).] 

Appeal  from  District  Conrt,  OaUatin  Coun- 
ty;  Ben  B.  Law,  Judge. 

George  W.  Lewis  was  convicted  of  man- 
slaughter, and  from  the  Judgment  and  order 
denying  new  trial,  he  appeals.    Affirmed. 

Geo.  D.  Pease,  of  Bozeman,  tor  aK>elIant 
H.  A.  Bolinger,  of  Bozeman,  J.  B.  Polndex- 
ter,  Atty.  Gen.,  and  J.  H.  Alvord,  Asst.  Atty. 
Gen.,  tor  tbe  State. 

BRANTLT,  C.  J.  The  defendant  was  tried 
upon  an  Information  charging  him  with  the 
crime  of  murder  in  the  first  degree.  He  was 
toand  guilty  of  manslaughter,  and  sentenced 
to  confinement  in  the  state  prison  for  a  term 
of  not  less  than  7  years  and  6  months  nor 
more  than  10  yeara  Ue  has  appealed  from 
the  judgment  and  an  order  denying  his  mo- 
tion for  a  new  trlaL 

The  homicide  occurred  during  the  after- 
noon of  May  3,  1915,  on  a  farm  owned  by  Ix 
S.  Briggs,  a  few  miles  from  Bozeman  In  Ghtl- 


latln  county.  The  defendant  and  deceased, 
Joseph  Ennls,  had  been  in  the  employment 
of  Briggs,  who  resided  in  Bozeman,  and  had 
charge  of  the  cattle  and  horses  belonging  to 
him  and  kept  on  the  farm.  A  feeling  of  i&il- 
onsy  had  arisen  between  Onem  as  to  the  ex- 
tent of  the  authority  conferred  upon  them, 
respectively,  by  Briggs  for  the  management 
and  care  of  the  stock.  Blame  for  the  suppos- 
ed loss  of  a  calf,  while  the  defendant  and  a 
young  son  of  the  deceased  were  driving  some 
cows  with  their  calves  to  the  farm  from  a 
neighboring  farm  where  they  had  been  kept, 
was  charged  by  defendant  to  the  son.  Un- 
derstanding that  he  was  charged  with  a  theft 
of  the  calf,  the  son  reported  the  charge  to 
the  deceased.  The  pre-existing  jealousy  thus 
ripened  into  enmity,  which  found  expressicn 
in  threats  by  deceased  that  be  would  have  a 
settlement  with  the  defendant  On  the  after- 
no<m  of  the  day  above  stated,  Briggs  bad 
gone  out  from  Boiseman  to  deliver  some  cat- 
tle which  he  had  sold  to  one  Bowles.  When 
the  work  of  separating  the  cattle  had  been 
accomplished,  Briggs  and  other  persons  pres- 
ent went  to  inspect  a  young  stallion  k^t  on 
the  place.  Defendant  and  deceased  were 
both  present  The  former,  expecting  trouble, 
had  armed  himself  with  a  revolver.  The  lat- 
ter was  not  armed.  During  the  course  of  the 
inspection  the  deceased  accosted  the  defend- 
ant with  reference  to  the  alleged  charge 
against  his  son.  After  the  exchange  of  a 
few  words  the  two  began  to  fight  with  tbeir 
fists.  In '  the  few  moments  during  wlilch  the 
struggle  continued,  defendant's  revolver  was 
discharged  three  times,  the  last  shot  inflict- 
ing upon  the  deceased  a  wound  which  re- 
sulted in  ills  death  about  two  hours  later. 
The  defense  Interposed  by  ttie  defendant  was 
that  the  revolver  was  aootdentally  discharg- 
ed while  he  was  using  it  as  a  club  to  pro- 
tect himself  from  an  assault  upon  him  by 
deceased,  he  having  drawn  it  for  this  pur- 
pose only. 

Error  is  assigned  upon  rulings  in  the  ad- 
mission and  exclusion  of  evidence,  upon  tba 
giving  and  refusing  to  give  certain  Instruc- 
Uona,  upon  Insufficiency  of  tlie  evidence  to 
Justify  the  verdict,  and  upon  the  ground  tliat 
the  verdict  Is  contrary  to  law.  Error  is  al- 
leged also  upon  the  conduct  of  the  trial 
judge  and  county  attorney  by  reason  of 
which  the  defendant  did  not  have  a  fair  and 
impartial  trial. 

[1]  1.  Counsel  does  not  .undertake  in  his 
brief  to  point  out  any  particular  in  which 
the  evidence  is  insufficient  We  shall  there- 
fore itass  the  assignment  without  comment, 
further  than  to  say  that  we  have  examined 
the  record  with  attention  and  find  the  evi- 
dence amply  sufficient  to  justify  the  conclo- 
sion  of  the  Jury.  Neither  does  coanael  point 
out  wherein  the  verdict  is  contrary  bo  any 
of  the  tnstructlMis.  In  our  opinion,  the 
diarge  embodies  the  law  applicable  to  the 
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DictB  cBmIos8<1  hf  Vte  44iAnaBi  and  ftiUy  Knd 
fftlrly  submits  every  issae  in  the  case.  Ques- 
tions presented  by  the  refusal  of  the  court 
t»  satanlt  requested  Instmctlons  will  be  no- 
ticed later. 

(2]  2.  Dorlntr  the  trial,  counsel  seems  to 
have  proceeded  upon  the  assumption  that 
chapter  135  of  the  Laws  of  1015  (Laws  1916, 
p.  29S)  applies  to  criminal  as  well  as  civil 
cases,  for  no  formal  exceptions  were  reserv- 
ed to  the  rulings  upon  the  admissibility  of 
evidence  during  the  course  of  the  trial.  Nei- 
ther were  exceptions  reserved  to  anything 
Mid  or  done  by  the  trial  Judge  or  the  county 
sttomey.  "Whatever  may  have  been  coun- 
sel's view  of  the  law  upon  the  subject,  the 
result  is  that  none  of  the  questions  sought 
to  be  presented  by  the  assignments  in  these 
particulars  are  before  us  for  review.  Sec- 
tion 1  of  the  act  in  question,  except  as  there- 
tai  provided,  dispenses  with  the  necessity  ot 
formal  exceptions  in  civil  cases,  but  has  no 
ippllcatlon  to  criminal  cases.  The  purpose 
of  the  act,  as  appears  upon  its  face,  was  to 
enlarge  the  application  of  section  6784  of  the 
Revised  Codes,  which  relates  to  exceptions 
in  civil  cases  only.  This  being  so,  the  pro- 
visions of  the  Codes,  relating  to  exceptions 
In  criminal  cases,  were  left  in  full  force  and 
ue  controlling.  These  are  found  in  sections 
SMO,  9346,  and  8317  of  the  Revised  Codes. 
It  requires  only  a  cursory  examination  of 
tbeae,  together  with  section  9271,  to  under- 
stand that  in  crindnal  cases  specific  objec- 
tion and  exception,  reserved  upon  the  partlc- 
nlar  ruling,  are  necessary  to  require  or  per- 
mit this  court  to  review  it. 

[3, 4]  3.  Contention  Is  made  that  the  court 
erred  in  refusing  to  submit  to  the  Jury  a  de- 
finition of  the  term  "assault"  The  purpose 
for  which  the  instruction  was  offered  Is  not 
made  clear  by  what  transpired  at  the  time 
the  instmctlons  were  settled.  The  argument 
la  that,  inasmuch  as  the  terms  "assaulted," 
"las^ilant,"  etc.,  are  found  in  the  other  in- 
itructions,  a  definition  of  the  term  "assault" 
was  necessary  to  enable  the  Jury  to  under- 
stand the  others.  While  the  court  might 
properly  have  submitted  the  instruction,  we 
do  not  think  the  defendant  should  be  grant- 
ed a  new  trial  because  it  refused  to  do  so. 
The  terms  in  question,  like  the  expression 
"preponderance  of  the  evidence,"  are  of  such 
common  use  that  their  meaning  may  be  re- 
tarded as  understood  by  the  avenuge  Jurar 
without  specific  definition.  Some  latitude 
nmst  be  accorded  to  the  trial  court  in  sueb 
natters,  in  view  of  the  facts  in  evidence  and 
the  character  and  apparent  IntelligeBoe  of 
the  Jury  in  the  particular  case.  Band  v. 
Butte  BL  By.  Ca,  40  Mont  398,  107  Pac.  87. 
Moreover,  in  view  of  tibe  defense  inteivosed, 
the  Jury,  we  think,  would  not  have  been  Jus- 
Ufled  in  flnling  the  detfendaat  guilty  of  the 
lessor  offense  of  assault  He  wks  goHty  of 
snlawfnl  homicide  or  should  have  been  ac- 
qoitted  entirely.  State  r.  IfcGowan,  36  Mont 
ll»P.-27 


4as,  98  Pac  <62:  State  v.  McDonald,  61 
Mont  1,  149  Pac.  279.  On  neither  theory, 
therefore,  do  we  think  the  court  was  in  er- 
ror In  lefaslng  the  instruction. 

[1}  4.  On  the  subject  of  reasonaUe  doubt 
the  court  instructed  the  Jury  as  follows: 

"The  term  'reasonable  doubt'  best  defines  it- 
self. In  a  legal  sense,  however,  a  reasonable 
doubt  is  a  doubt  which  has  some  reason  for  its 
basis;  a  doubt  for  which  there  exists  in  the 
minds  of  the  Jnrors  a  reason,  and  not  a  doubt 
arising  from  mere  caprice  or  groundless  conjec- 
ture." 

It  is  argued  that  this  instruction  was 
prejudldal,  in  that  it  put  upon  the  defendant 
the  burden  of  furnishing  to  every  Juror  a 
reason  why  he  should  have  a  reasonable 
doubt  of  defendant's  guilt;  that  it  required 
each  Juror  to  have  a  reason  which  he  could 
express  in  words,  and  was  calculated  to  con- 
fuse rather  than  enlighten  the  Jury.  It  is 
true,  as  counsel  says,  that  this  court  has  fre- 
quently approved  as  correct  and  sufficient 
to  meet  all  requirements  the  instruction 
taken  from  Commonwealth  v.  Webster,  6 
Cuah.  (Mass.)  295,  52  Am.  Dec.  711,  which 
counsel  requested  the  court  to  give  in  this 
case.  Territory  v.  McAndrews,  3  Mont  158; 
State  V.  Martin,  29  Mont  273,  74  Pac.  725; 
State  V.  De  Lea,  30  Mont  631,  93  Pac.  814. 
It  does  not  follow,  however,  that  it  must 
for  this  reason  condemn  the  instruction  sub- 
mitted. It  is  not  open  to  the  objections 
urged  against  it.  It  did  not  cast  any  burden 
upon  the  defendant;  nor  did  it  require  any 
Juror  to  be  able  to  state  a  reason  for  his 
conclusion;  nor  can  it  l>e  said  that  it  was 
misleading  or  ctHtfusing  unless  the  use  of 
the  expression  "reasonable  doubt"  itself  im- 
ports confusion  and  uncertainty.  On  the 
contrary,  like  the  expression  "to  a  moral 
certainty,"  its  legal  equivalent  it  is  in  com- 
mon use  and  well  understood  by  any  person 
of  average  intelligence.  It  is  for  this  rea- 
son that  many  courts  and  text-writers  char- 
acterize as  futile  efforts  to  define  or  explain 
it.  Miles  V.  United  States.  103  U.  S.  304, 
26  L.  Ed.  481 ;  Hopt  v.  Utah,  120  U.  S.  430, 
7  Sup.  Ct  614,  30  L.  Ed.  708 ;  State  ▼.  Da- 
vis, 48  Kan.  1,  28  Pac.  1092 ;  State  v.  KUlion, 
95  Kan.  371,  148  Pa&  643 ;  Wlgmore  on  Evi- 
dence, 2497;  Chamberlayne  on  Modem  Law 
of  Evidence,  99G  B.  It  may  well  be  deemed 
sufficient,  after  the  court  has  fully  stated  to 
the  Jury  the  presumptions  of  which  the  law 
gives  the  defendant  the  benefit,  as  was  the 
case  here,  if  they  are  told  without  further 
explanation  that  they  must  acquit  him  un- 
less they  are  satisfied  of  his  guilt  beyond  a 
reasonaiile  doubt  We  have  frequently  said 
it  is  safer  for  trial  courts  to  use  Instruc- 
tions which  have  been  approved  by  this 
court  (State  v.  Oibbs,  10  Mont  213,  26  Pa&- 
289,  10  L.  R.  A.  749),  instead  of  formulaUng 
new  ones.  Even  so,  we  do  not  think  error 
was  committed  in  submitting  the  instruction 
bx  question.  Other  instructions  refused  were 
fully  covered  by  the  diarge  as  given. 

[t,  7]  5.  Contention  is  made  tiiat  the  oooit 
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erred  In  giving  oral  Instructions  to  the  Jury. 
The  record  furnishes  no  ground  for  this  con- 
tention. At  the  close  of  the  argument  the 
court  orally  directed  the  Jury  as  to  their 
conduct  In  the  Jury  room  and  as  to  the  form 
in  which  they  might  return  their  verdict, 
and  Informed  them  that  their  verdict  must 
be  unanimous.  There  was  no  error.  Direc- 
tions as  to  such  m^attera  are  not  Instructions 
on  the  law  of  the  case  which  must  be  written. 
People  v.  Bonney,  19  Cal.  427 ;  State  v.  Pot- 
ter, 16  Kan.  302.  If  It  be  conceded  that 
there  was  error,  no  objection  was  made  at 
the  time  nor  any  exception  reserved  as  re- 
quired by  the  statute.    Rev.  Codes,  §  9271. 

[8]  &  It  Is  said  that  the  defendant  did 
not  have  a  fair  trial  by  reason  of  the  bias 
and  prejudice  of  Juror  Webster.  We  find 
in  the  record  an  affidavit  by  Frank  P.  Tan 
Ausdol,  who  served  as  a  Juror  In  the  case, 
from  which  It  appears  that  while  the  Jury 
were  discussing  the  reputation  of  Bnnis,  the 
deceased,  Webster  made  the  statement  that 
the  defendant  was  reputed  to  be  a  gambler, 
and  that  he  had  robbed  his  (Webster's)  boy 
twice,  and  that,  upon  being  charged  with 
entertaining  prejudice  against  the  defendant, 
he  admitted  that  he  did  so.  There  is  also 
an  affidavit  by  Webster  in  which  he  denies 
that  he  made  any  such  statement.  These 
affidavits  cannot  be  considered  for  any  pur- 
pose. The  general  rale  Is  that  a  verdict 
cannot  be  Impeached  by  the  affidavit  of  Ju- 
rors who  rendered  it.  The  cme  exception  Is 
that  where  It  has  been  decided  by  means 
other  than  a  fair  expression  of  opinion  by 
all  the  Jurors.  Rev.  Codes,  f  9350;  State  v. 
Beesslcove,  34  Mont  41,  85  Pac.  376;  State 
V.  Wakely,  43  Mont.  427,  117  Pac.  95.  In 
State  V.  Beesskove  It  was  said: 

"This  section  provides  for  the  one  exception, 
namely,  cases  where  the  verdict  has  I>een  de- 
cided by  lot,  or  by  any  means  other  than  a  fair 
expression  on  the  part  of  all  the  jurors.  In 
such  case  the  Impeaching  affidavit  may  be  made 
by  members  of  the  iury.  Code  Civ.  Proc.  {  1171, 
Rev.  Codes,  i  6794.  This  express  exception, 
under  the  rule  'expressio  unius  est  exdusio  ai- 
terius,'  it  would  seem  excludes  all  other  excen- 
tlons." 

The  Judgment  and  order  are  affirmed. 
Affirmed. 

SANNER  and  HOLLOW  AY,  JJ..  concur. 


CANYON  CREEK  IRR.  DI8T.  t.  1£ARTIN. 

(No.  8656.) 

(Supreme  Court  of  Montana.    May  8, 1916.) 

1.  Waters  and  Water  Cot;r8es  «=»238— Ib- 

BIOATION     COUPANT— NaTDBE    AS    COBFOBA- 
TION. 

Where  an  irrigation  company  has  commer- 
.  daily  valued  capital  stock  and  its  articles  de- 
clare its  purpose  to  supply  water  to  the  public, 
it  is  a  corporation  for  profit,  nnd  not  a  mutual 
company,  so  as  to  give  its  stockholders  the  right 
to  easement  in  the  water  right  which  would  not 
be  divested  by  a  sale  by  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=s>238.] 


2L  CoRPORAnona  4s»8— Objrcib— How  De- 
clared. 
The  essential  nature  of  ai  corporation  aii 
general  or  mutual  cannot  be  affected  by  state- 
ments of  its  by-laws,  but  depends  on  Its  arti- 
cles of  incorporation. 

[Ed.  Note. — For  other  cases,  see  CorporatioDS, 
Cent.  Dig.  |S  7-10,  133;    Dec.  Dig.  <ft=>3.1 

3.  Waters  and  Watebs  CotrssES  4=9234  — 
Ibbioation  Companies— Riohtb  or  Stock- 

HOLDEBi<. 

If  a  Stockholder  in  an  irrigation  company  ob- 
jects to  alleged  fraudulent  transfer  of  ita  prop- 
erty, ho  must  proceed  under  Rev.  Codes,  || 
3899,  3900,  providing  the  method  by  which  dis- 
senting stockholders  may  secure  review  of  cor- 
porate acts;  and,  if  he  falls  so  to  do,  the  arts 
are  valid  as  agamst  him,  under  sections  6449, 
6451,  declaring  the  two  and  five  year  periods  of 
limitation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  321;  Dec.  Dix. 
«=>234.] 

4.  Waters  and  Water  CotTRSEa  «=»247(1)— 
Ibbioation  Coiipaniss— Diversion  of  Wa- 
ter—Laches. 

Where  it  is  not  shown  that  diversion  of 
water  was  such  as  to  diallenge  notice  of  the 
irrigation  district,  it  cannot  be  charged  with 
laches  in  failing  to  bring  action  to  enforce  its 
rights. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  814 ;  Dec.  Dig.  «=» 
247(1).] 

Appeal  from  District  Court,  Ravalli  Coun- 
ty; J.  M.  Clements,  Judge. 

Injunction  by  the  Canyon  Creek  Irrigation 
District  against  Van  D.  Martin.  From  a  de- 
cree that  perpetual  injunction  issue  as  pray- 
ed, defendant  appeals.    Affirmed. 

Wagner  &  Taylor,  of  Hamilton,  for  appel- 
lant E.  C.  Kurtz,  of  Hamilton,  and  Gea  T. 
Baggs,  of  Stevensvllle,  for  respondent 

BANNER,  J.  The  plaintiff,  a  duly  created 
irrigation  district  of  the  state  of  Montana, 
claiming  ownership  as  against  the  defendant 
of  certain  reservoirs  In  Ravalli  county,  with 
the  waters  Impounded  thereby,  and  alleging 
that  the  defendant  has  Interfered  and  Is  in- 
terfering with  its  property  by  diverting  and 
using  its  said  waters,  brought  this  salt  to 
enjoin  him  from  continuing  so  to  do.  The 
answer  as  filed  sought  to  present  a  general 
denial  and  an  affirmative  defense  to  this  ef- 
fect: That  the  Canyon  Creek  Reservoir  Com- 
pany, a  cori>oration,  acquired  a  site,  and 
thereon  built  a  reservoir  for  the  storage  of  ; 
water  to  irrigate  the  lands  of  its  stockhold- 
ers ;  that  the  reservoir  so  built  Is  "the  same  j 
reservoir  mentioned  in  plaintiff's  complaint ;" 
that  the  defendant  was  and  is  a.  stockholder  j 
in  said  corporation,  as  also  were  certain  , 
other  persons  named  in  the  answer;  that  | 
said  other  persons,  on  or  about  June  5,  1909, 
caused  a  meeting  of  the  stocltholdeis  of  said 
corporation  to  be  held  for  the  purpose  of 
selling  and  disposing  of  all  its  assets,  and 
at  said  meeting,  by  voting  large  amounts  of 
the  stock  of  said  corporation  theretofore  un- 
lawfully issued  to  them,  or  to  some  of  them, 
and  against  the  defendant's  protest  adoirted 
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t  reacrfnUon,  by  tlie  terms  of  'vrhloh  MUea 
Bomney  and  William  Tate  became  the  pur- 
chasers of  all  the  assets  of  said  corporation ; 
that  Romney  and  Tate  coareyed  the  same  to 
the  plaintiff  herein;  that  said  sale  Is  void 
as  against  the  defoidant,  and  did  not  oper- 
ate to  dlreat  him  of  his  share,  as  represented 
by  his  stock  In  said  company,  in  its  reser^ 
T<rfr  and  waters,  whidi  waters  are  necessary 
to  the  irrigation  of  liIs-  lands  and  have  by 
use  since  become  appnrtenant  to  his  lands. 
A  reply  was  filed,  admitting,  among  other 
things,  the  sale  to  Romney  and  Tate  of  all 
the  assets  of  said  reservoir  company  and  the 
purdiase  thereof  by  the  plaintiff  district 
from  said  Romney  and  Tate,  but  denying  the 
allegations  npon  which  the  illegality  of  said 
transactions  is  son^t  to  be  based,  and  plead- 
ing affirmatively  that  Utigatloh  of  the  mat- 
ters and  things  alleged  by  the  defendant  is 
barred  by  the  provisions  of  sections  6449  and 
9151,  Revised  Ck>dee.  The  case  coming  on  for 
trial,  the  plaintiff  moved  "for  judgment  on 
the  pleadings  as  to  the  affirmative  defenses 
contained  in  the  defendant's  answer,"  which 
moticMi  was  by  the  court  sustained.  Thereup- 
on evidence  was  introduced,  tending  to  show 
tbat  the  defendant  had  interfered,  and  was 
interfering,  as  alleged,  with  the  water  sup- 
plied by  plaintiff's  reservoirs,  in(dudlng  the 
reservoir  wtilch  had  originally  been  con- 
structed by  the  reservoir  company,  but  which 
in  1909  or  1010  liad  been  reconstructed  and 
made  more  serviceable  by  the  plaintiff.  It 
also  conceded  that  the  defendant  owned  cer- 
tain shares  of  stock  in  the  reservoir  com- 
pany, and  that  be  protested  against  the  sale 
at  its  assets.  For  himself  the  defendant  tes- 
tified, suggesting  that  one  or  two  of  the  mem- 
bers of  the  plaintiff  district  Iiad  consented 
to  his  using  the  water  after  the  plaintiffs' 
eommissioner,  by  whom  he  had  been  for- 
Udden  so  to  do^  bad  left,  and  he  offered,  but 
n-as  not  allowed,  to  support  his  riglit,  in- 
dependently of  such  consent,  by  offering  in 
eridence  the  articles  of  incorporation  of  the 
reservoir  company  and  certain  of  its  by-laws. 
Ihe  effect  of  these  by-lawa  is  to  limit  the 
right  to  bold  stock  in  the  company  to  per- 
sons owning  lands  Irrigable  by  its  waters, 
and  to  sach  tieisons  only  in  proportion  to  the 
Irrigable  acreage  held  by  them  respectively. 
At  the  close  t>f  all  the  evidence  the  court 
ordered  a  perpetual  injunction  to  issue  as 
prayed,  and,  a  decree  being  entered  accord- 
ingly, this  appeal  therefrom  was  taken. 

(1-3]  The  argument  for  reversal  is  this: 
niat  the  offered  evidence  shows  the  reservoir 
company  to  have  been  an  organization  mu- 
tual in  diameter,  whose  functions  were  mere- 
ly those  of  a  carrier  of  water  to  its  own 
members  exclusively,  such  members  being  in 
law  tenants  in  common  of  the  reservoir,  wa- 
tery and  ditches  nominally  held  by  the  com- 
pany; that  the  defendant's  interest  in  said 
property  was  In  the  nature  of  an  easement 
appurtenant  to  his  lands,  and  of  U  he  could 


not  be  devested  by  any-  sale  of  the  oompany'r 
assets  made  irlthout  his  consent;  that  he 
coiold  not  be  barred  by  either  of  the  sections 
pleaded  in  the  reply,  because  the  pioiatiff 
had,  since  its  organization  and  alleged  pur- 
diase of  the  reservoir  company's  assets  in 
1900,  permitted  the  defendant  to  divert  such 
water,  and  "so  long  as  his  asserted  rights 
were  not  molested,  he  liad  no  occaslou  to 
institute  an  action  against  the  district  to 
enforce  tils  rights  in  the  reservoir;"  and, 
floolly,  tliat  the  plaintiff  itself  Is  estopped 
by  ladies  to  assert  any  claims  hostile  to 
the  defendant  There  la  no  merit  la  any  of 
thia  Wbettaw,  If  tbe  reservoir  company 
were  a  mutual  concern,  with  functions  only 
of  carriage,  the  effect  of  memberabip  in  it 
would  be  as  supposed  by  the  defendant  we 
are  not  called  upon  to  say,  because  the  arti- 
cles of  Incorporation  of  tbe  reservoir  com- 
pany negative  any  such  notion  of  its  charac- 
ter. They  show  that  it  has  a  capital  stock, 
commercially  valued,  and  they  say: 

"The  purposes  and  objects  for  which  said  corn- 
pan  v  is  formed  are:  To  supplv  water  to  tlie 
public ;  to  construct  canals,  ditches,  flumes  ami 
other  works  for  conveying  water  and  reservoirs 
for  storing  same;  to  dig  ditches,  build  flumes 
and  run  tunnels ;  to  purchase,  hold,  develop, 
improve,  use,  lease,  sell,  convey  or  otherwise 
disposre  of  water  and  water  powers  and  riglit 
and  tbe  sites  thereof  and  lands  necessary  or 
uacful  therefor,  for  the  industries  and  habita- 
tions arising  or  growing  up  or  to  arise  or  grow 
up  in  connection  with  or  about  the  same;  to 
carry  on  any  branch  of  business  designated  to 
aid  in  the  industrial  and  productive  interests  of 
the  country  and  the  developments  thereof,  or  of 
one  or  more  of  the  branches  of  business  herein 
mentioned  in  connection  with  and  as  a  part  of  the 
purposes  and  objects  above  mentaoned  for  which 
this  company  is  formed  to  purchase,  develop,  ac- 
quire, buy  by  appropriation  or  otherwise,  hold. 
lease,  mortgage,  sell  and  convey  water,  water 
rights,  water  privileges,  rights  of  way,  pipes, 
flumes  and  all  similar  property;  to  construct 
and  operate  ditches,  dams,  flumes,  canals,  reser- 
voirs and  other  means  of  collecting  and  utilii:- 
ing  water  for  irrigation,  power,  transmission  of 
Tpomtnt,  itranBport«tioa'  and  othor  useful  or 
beneficial  purposes ;  to  sdl,  lease,  give  and  sup- 
ply water  for  domestic,  mechanical,  agricultural, 
irrigation,  power  and  other  purposes." 

This  fixes  and  determines  the  character 
of  the  reservoir  company ;  in  It  there  is  noth- 
ing suggestive  of  mutuality,  nothing  to  ind^ 
cate  that  the  ■  functions  of  the  corporation 
are  confined  to  the  carriage  of  water  to  its 
members  so  as  to  make  them,  and  not  the  cor- 
poration, the  owners  of  Its  ostensible  assets. 
If  it  be  supposed,  however,  that  this  is  made 
to  appear  from  the  by-laws  cAered  but  not  re- 
ceived in  evidence,  the  answer  is  that  not 
in  this  way  can  the  essential  nature  of  a 
corporation  be  affected.  The  reservoir  com- 
pany in  which  the  defendant  held  or  holds 
-shares  of  stock  was  an  ordinary  corporation 
for  profit,  with  a  scope  almost  as  wide  as 
language  can  make  it,  with  ownership  of  and 
title  to  Its  assets,  and  with  power  to  sell 
them  all  upon  a  proper  vote  of  its  stockhold- 
ers (Rev.  Codes,  §|  3887-3900).  It  made  such 
sale,  and  If  as  a  preliminary  In  so  doing 
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frauds,  mlsfeaBancK,  or  vtolatlona  of  snch  of 
Its  by-laws  as  were  legal  oecorred,  and  these 
acts  constltnted  an  InTasion  of  defendant's 
right  as  a  stockholder,  he  conld  have  ef- 
fectually assailed  them  If  be  had  acted  in 
time  and  in  a  proper  proceeding.  According 
to  his  own  pleading,  however,  he  has  delayed 
too  long  (Rev.  Codes,  fS  3889,  3900,  6449, 
6451),  and  the  transfer  mnst  be  considered, 
as  against  him  entirely  valid  and  efficient. 

It  results,  then,  that  by  the  resolntion  of 
June  5,  1900,  the  reservoir  company  became 
devested  of  the  reservoir  with  Its  site  and 
with  any  waters  impounded,  or  to  be  im- 
pounded, thereby,  and  thereafter  the  plaintiff 
district  became  the  owner. 

[4]  There  is  nothing  in  either  pleading  or 
proof  to  suggest  that  during  any  of  the 
period  intervening  between  that  time  and 
August,  1914,  the  defendanf  b  diversions  of  tile 
waters,  if  they  occurred,  were  sudi  as  to 
challenge  plaintiff's  notice.  It,  therefore, 
cannot  be  charged  with  laches  for,  to  pant- 
phrase  the  language  of  the  defendant  him- 
self: Until  Injury  occurred,  it  had  no  occa- 
sion to  institute  an  action  against  blm  to 
enforce  its  right  In  the  reservoir  or  In  the 
waters  in  guestibn. 

The  decree  appealed  from  is  affirmed. 

BRANTLT,   O.   J.,   and  HOIiLOWAT,  J., 

concur.  ' 


SCHWBKIN   ESTATE   REALTY  CO.  T. 

SLYE  et  aL    (S.  F.  6934.) 

(Supreme  Court  of  California.    July  26,  1916. 
Bebearing  Denied  Aug.  24,  1916.) 

1.  TBNDOB  and  PtJBCHASEB  <S=s>335— Rbcov- 
EBY  of  Purchase  Monet  Paid— Effect  of 
Pdbchaseb's  Default. 

Under  a  contract  terminating  the  vendor's 
obligations  unless  the  purchase  price  was 
promptly  paid,  the  purpbasers  cannot  recover 
part  payments  where  tfiey  defacJted  as  to  the 
balance,  tor  such  failure  terminated  their  rights 
without  any  affirmative  act  by  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  981-983;  Dec.  Dig. 
«S=335.] 

2.  Vendob  and  Pubchaseb  ^=3170— Payment 
OF  Pubchasb  Monet — Obligation  to  Pat. 

Under  such  a  contract,  the  purchasers  must 
tender  payment  before  the  vendor  is  reqnired  to 
put  them  in  possession.  notwitbEtanding  tenants 
at  will  occupy  part  of  the  land,  for  their  pres- 
ence does  not  establish  the  vendor's  inability  to 
deliver  possession. 

[Ed.  Not&— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  344-348;  Dec.  Dig. 
<8=>170.] 

3.  Vendob  and  Pubobasib  ®=>58  —  Con- 
stbuctiok    of    contbaot    —    accountinq 

CtAUSB. 

The  vendor's  agreement  to  render  the  pur- 
chaser an  accounting  "upon  the  final  consum- 
mation of  the  purchase,"  according  to  the  con- 
tract does  not  make  such  accountine  a  necessary 
part  of  the  vendor'soffer  of  performance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  88;    Deo.  Dig.  «=>58.] 


4k  VXRDOB  AND  PuBOHAaa  •tsSSS  —  Fbb- 
FOBicANOE — Waiver  of  Defect. 
The  purchasers'  failure  to  specif?  the  de- 
fects in  an  accounting  rendered  by  the  vendor 
aa  part  of  bis  offer  of  performance  waived  anr 
infirmities  therein  under  Civ.  Code,  {  1501,  pro- 
viding that  objections  to  the  mode  of  an  offer 
of  performance  are  waived  unless  stated. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  964;  Dee.  Dig.  <8=» 
386.] 

Department  2.  Appeal  from  Superior 
Court,  San  Mateo  County;  Geo.  H.  Buclc, 
Judge. 

Suit  to  quiet  title  by  the  Schwerin  EMate 
Realty  Company  against  Joseph  Slye  and 
Ii.  H.  Condon.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

T.  W.  Hubbard,  of  San  Francisco,  for  ap- 
peUaiits.  J.  J.  Lermen,  of  San  Frandsco, 
for  respondent 

MELVIN,  J.  Plaintiff  sued  to  quiet  iU 
title  to  certain  real  property  la  San  Mateo 
county.  Defendants  answered,  setting  up 
certain  contracts  of  sale  upon  which  they 
had  paid  to  plaintiff  $5,000  ou  account  of 
the  purchase  price  of  the  land.  In  the  an- 
swer it  was  averred  that  the  consideration 
for  the  $5,000  wholly  failed  because  plain- 
tiff was  not  by  Itself  in  possession  of  tbo 
land,  but  that  the  premises  were  held  by  di- 
vers persons  who  had  growing  crops  thereon, 
and  because  plaintiff  had  failed  to  account 
for  certain  receipts  and  disbursements  as 
stipulated  in  the  contracts.  There  was  a 
cross-complaint  by  which  the  writings  be- 
tween the  parties  to  the  action  were  set  up, 
and  the  inability  of  the  vendor  to  give  pos- 
session of  the  land  on  account  of  the  occu- 
pancy and  use  thereof  by  other  persona  was 
pleaded,  as  well  as  the  failure  of  plaintiff  to 
account  to  defendants  as  provided  by  the 
contract.  The  prayer  of  the  cross-complalut 
was  for  $5,000,  and  the  crdss-complalnants 
asked  that  the  amount  d  any  Judgment 
which  might  be  gtven  in  their  behalf  sfaovid 
be  tuade  a  lien  on  the  property.  Issue  was 
joined  on  all  of  the  allegations  of  the  cross- 
complaint,  and  in  its  answer  the  Schwerin 
Estate  Realty  Company  denied  that  it  was 
not  in  possession  of  all  of  the  lands  Involved, 
denied  Its  InaUUCy  to  deliver  posse8sio& 
thereof,  and  affinnatlv«ly  averred  that  on 
the  20th  of  February,  191S,  whlota  was  the 
last  day  for  the  performaace  of  the  coor 
tract  by  the  vendees,  said  vendor  was,  and 
had  been  ever  since,  and  coatiauously  bad 
been  up  to  March  28,  1913,  ready,  able,  and 
willing  to  deliver  to  defendants  possession 
of  the  whole  of  the  laud  described  in  the 
contracts,  if  said  defendants  would  keep  and 
perform  their  part  of  the  agreement  The 
Schwerin  Estate  Realty  Company  also  de- 
nied the  allegation  that  it  had  not  rendered 
an  account  as  called  for,  but,  on  the  con- 
trary, alleged  that  it  had  fully  kept  and  per- 
formed all  of  its  part  of  the  agreement.    Aft- 


^=>^ot  othot'  caAM  see  sama  topic  and  KBT-NUMBKB  in  all  Ksy-Mumbned  Digests  aad  Indexa 


Digitized  by 


Google 


CaU 


SCHWBRIN'  ESTATB  BX!AI<TT  <Ki.  r.  SLTE 


421 


er  trial  of  t&*  lasnea  the  court  gare  lodg- 
ment, quieting  plaintUTa  title  to  the  prop- 
erty and  denying  any  relief  under  the 
eroes-complalnt.  Defendanta  prosecote  their 
appeal  from  the  Judgment 

[1]  It  Is  admitted  that  defendanta  neither 
alleged  nor  proved  their  readiness,  willing- 
ness, and  ability  at  any  time  to  perform  their 
part  of  the  contracts  of  sale,  and  respondent 
Insists  that  such  faUuie  is  fatal  to  their 
cause  of  action.  The  original  contract  be- 
tween the  vendor  and  Messrs.  Slye  and  Con- 
don called  for  a  completion  of  the  transac- 
tion by  November  20,  1912.  Appellants  not 
haying  performed  the  agreement  on  their 
part,  another  contract  was  executed  extend- 
ing the  time,  and  appellants  paid  $3,000  on 
the  purchase  price  in  addition  to  the  $1,000 
previously  deposited.  A  further  extension 
was  granted  on  payment  of  an  additional 
snm  ot  $1,000  and  an  agreement  dated  Janu- 
ary 18,  1013,  was  executed.  By  Its  terms 
February  20,  1913,  was  made  the  date  of 
final  payment.  Thno  was  expready  made  of 
the  essence  of  the  agreement  of  January  18, 
1913,  and  JTallnre  to  perform  by  defendants, 
onder  the  terms  of  said  contract,  would 
work  a  forfeiture  of  all  rights  of  the  ven- 
dees, leaving  the  sums  previously  paid  In  the 
possession  of  the  vendor  as  liquidated  dam- 
ages. We  cannot  escape  from  the  conclusion 
that  by  falling  to  prove  their  readiness, 
abUlty,  and  willingness  to  perform  their  part 
of  the  ctwtract  within  the  time  limited  there- 
in, the  defendants  utterly  failed  to  establish 
their  right  to  any  reUef.  The  finding  of  the 
court  In  this  behalf  is  that: 

"Said  defendants  Joseph  Slye  and  Li.  H.  Oon- 
don  have  failed  to  prove  or  assert  that  on  the 
■aid  20th  day  of  February,  1913,  or  at  any  time 
thereafter,  or  at  any  other  time,  they  or  either 
of  them  offered  to  perform  the  obligations  of 
raid  contracts  upon  their  part  to  be  kept  or  per- 
formed, or  that  at  any  of  said  times  they,  or  ei- 
ther of  them,  were  able  or  willing  to  perform 
the  said  obligations  of  the  said  contracts  upon 
their  part  to  be  kept  or  performed." 

Under  the  terms  of  the  contract  no  affirm- 
ative act  on  the  part  of  the  vendor  was  nec- 
essary to  place  the  vendeea  In  default.  It 
expressly  made  failure  to  comply  with  Its 
terms  within  the  time  limited  "by  the  parties 
of  the  second  part"  (Slye  and  Condon)  an 
automatic  termination  of  all  of  the  vendor's 
lAligatlons  In  law  and  equity.  Of  this  agree- 
ment it  may  be  said,  just  as  Mr.  Justice 
Henshaw  said  In  Glock  v  Howard,  123  Cal. 
1-16,  65  Pac.  713,  718  (43  L.  R.  A.  199,  69 
Am.  St  Rep.  17): 

"^n  the  case  at  bar,  the  payment  of  the  final 
aoMMmt  under  tiK  contract,  at  the  time  and  in 
the  maaaer  agreed  upon,  was  a  condition  pre- 
cedent to  the  right  oi  tlte  vendee  to  donand  a 
conveyance.  TTpon  his  failure  to  make  payment 
tbe  vendee  committed  a  breach,  and  no  affirma- 
tive  aet  npca  the  part  of  the  vendor  was  neccs- 
siiy  to  bring  about  this  result" 

But  reapoDdent  as  lata  as  March  28,  1013-, 
tendoped  a  deed  and  offered  to  put  d^end- 
■nti  ta  actaal  posseadon  of  the  property 
xjfn  paymcBt  of  the  balance  of  the  purchase 


price.  If  the  vendees  had  desined  ti>  «oii^ 
summate  the  contract  or  to  recover  back 
tbeir  deposit,  tbey  sliould  have  made  a  ten- 
der of  tbB  balance  due,  and  should  have 
demanded  perfomiance  by  the  vendor.  Not 
having  done  this,  they  are  not  In  a  position 
to  deoiand  the  relief  for  which  they  have 
prayed.  Oriesemer  v.  Hammond,  18  Oal. 
App.  Gi3&-640, 123  Pac.  818;  Oursler  v.  Thacb- 
er,  152  CaL  739-745,  93  Pac.  1007;  Stiooknm 
Oil  Oa  V.  Thomas,  182  Cal.  S3&-644,  123  Pac. 
363;  List  v.  Moore,  20  CaL  App.  616-622, 
129   Pac.  474. 

[2]  The  position  taken  by  defendants  seems 
to  be  that  because  a  part  of  plaintiff's  land 
was  occupied  by  tenants  at  will  on  February 
20,  1913,  plaintiff  was  not  in  a  position  to 
put  them  in  possession  of  the  land,  and  was 
therefore  in  default  But  as  we  have  seen, 
under  the  terms  of  the  contract  defendants 
were  to  be  the  first  actors  by  proffering  pay- 
ment of  the  balance  of  the  purchase  price. 
Of  course.  If  the  vendor  had  placed  tlie  prop* 
erty  In  such  a  oonditioti  that  it  could  not  con- 
vey title  according  to  the  terms  of  the  con- 
tract, the  vendees  might  have  been  relieved 
of  the  necessity  of  tender  of  the  money  or  of 
a  showing  of  willingness  on  their  part  to 
perform,  but  it  is  not  denied — indeed  it  Is 
admitted — that  plaintiff  had  title  to  the  land. 
Persons,  admittedly  tenants  at  will,  were  in 
occupancy  of  part  of  the  land,  but  that  did 
not  Justify  the  vendeea  in  saying,  In  effect, 
to  the  vendor,  "When  you  evict  these  people 
and  present  us  a  deed,  then  we  will  talk  to 
you  abont  paymant"  Since  the  contract  was 
one  by  which  their  rights  were  automatical- 
ly terminated  by  their  failure  to  tender  the 
purchase  money,  it  was  of  the  very  essence 
of  their  case  that  the  vendees  should  show 
an  ability  and  wiUlngness  to  perform  on 
their  part  and  prevention  of  performance  by 
the  vendor.  They  ahowed  neither  because 
the  mere  presence  of  the  tenants  at  will  on 
the  land  did  not  prove  the  vendor's  inability 
to  comply  with  the  terms  of  the  contract  ot 
sale. 

However,  the  court  found  that  the  tenants 
were  not  claiming  the  right  to  remain  upon 
the  land,  and  that  at  all  times  on  and  after 
the  20th  of  February,  1013,  they  were  ready 
on  demand  to  surrender  possession  of  the 
parts  of  the  property  which  they  respectively 
occupied.  This  finding  was  based  upon  the 
testimony  of  Deferrarl,  a  witness  for  defend- 
ants, a  gardener  who  with  certain  associates 
was  engaged  in  market  gardening  on  the 
land.  These  men  were  working  the  property 
on  shares,  and  the  enterprise  was  conducted 
in  the  name  of  the  witness  who  owned  tlie 
largest  Interest  therein.  Without  reviewing 
it  In  detail  we  may  say  that  this  evidence 
was  sufllclent  to  support  the  finding. 

[3,4]  The  finding  tiiat  plaintiff  and  cross- 
detendant  complied  with  the  requiremoit  for 
an  accounting  was  also  supported,  but  In 
reality  the  matter  of  an  accounting  war  * 
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false  qnantlty  In  the  case.  By  a  sapplemen- 
tal  c<»itract  of  January  20,  1913,  It  was 
agreed  that  "npon  the  final  consummation 
of  the  purchase  •  •  •  according  to  the 
terms  of  the  attached  contract"  (the  agree- 
ment of  sale),  an  accounting  should  be  ren- 
dered by  the  vendor  to  the  vendee,  showing 
the  moneys  collected  after  November,  1912, 
by  the  former  from  various  holders  of  con- 
tracts of  purchase  of  lots,  and  showing  also 
the  amount  of  the  corporation's  payments  or 
obligations  to  pay  on  account  of  certain  spec- 
ified indebtedness.  The  giving  of  this  ac- 
count was  not  made  a  condition  precedent  to 
the  offer  on  the  part  of  vendees  to  perform. 
However,  on  February  20,  1913,  plaintiff's 
counsel  did  send  an  accounting  which  was 
obviously  intended  to  comply  with  the  re- 
quirements of  the  agreement  of  January  20th. 
Appellants  contend  that  the  account  render- 
ed was  not  In  compliance  with  the  supple- 
mental agreement,  but  in  their  pleadings 
they  do  not  specify  its  infirmities,  nor  did 
they  allege  or  prove  any  objection  on  their 
part  ever  offered  to  its  form  or  substance. 
Even  if  we  should  regard  the  accounting  as 
a  necessary  part  of  the  vendor's  offer  of 
performance  (and  we  do  not),  we  should  be 
bound  to  bold  that  by  failing  to  offer  objec- 
tions to  it  the  vendees  waived  its  infirmities. 
Section   1501,  Civ.  Code. 

It  follows  from  the  foregoing  that  the 
Judgment  must  be  aurmed;  and  it  is  so 
ordered. 

We  concur:   HBNSHAW,  J.;  LOBIGAN.J. 


HEKDAL  V.  SHEEHY.    (S.  F.  6932.) 

(Supreme  Court  of  California.    July  26,  1916. 
Rehearing  Denied  Aug.  25,  1916.) 

L  Mechanics'  Liens  «=s>291(5)  —  Enfobce- 
UENT— Variance  Between  Pixadinq  and 
Pboof. 
A  complaint  to  foreclose  a  mechanic's  lien 
alleged  performance  of  the  contract,  but  it  ap- 
peared that  the  building  was  partly  erected  on 
other  land  than  that  specified  In  the  contract. 
Held,  that  plaintiff,  having  pleaded   full  com- 
pliance with  the  contract,  could  not  recover  by 
showing  an  excnse  for  his  nonperformance. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  CeaU  Dig.  i  603 ;   Dec.  Dig.  <S=>291(5).] 

2.  OoNTRACTS  «=»295(1) — Performance— Sub- 
stantial Performance— Buii>DiNG. 

A  contract  to  erect  a  building  for  $3,565 
upon  certain  land  is  not  substantially  complied 
with  by  erecting  it  partly  upon  an  adjoining 
street  wliere  the  coat  of  correcting  the  fault 
would  exceed  $660. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1353,  1356,  1362 ;  Dec.  Dig.  €=» 
295(1).] 

3.  CoNTBACTs  <©=9303(5)— Performance— Lia- 
bility FOR  Defective  Perforhanck. 

Where  a  contractor  constructed  a  building 
foundation  partly  in  the  street  and  the  second 
contractor  erected  a  building  thereon  under  a 
contract  to  build  wholly  upon  the  owner's  lot, 
held,  that  the  second  contractor,  rather  than 


the  owner,  should  bear  the  loss  where  hodi  were 
ignorant  of   the   first   contractor's   mistake. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1434r-1439V6 ;  Dec.  Dig.  «=> 
803(5).] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
James  M.  Trout,  Judge. 

Action  to  foreclose  a  mechanic's  lien  by 
Andrew  Herdal  against  Minnie  Sheehy,  sub- 
stituted in  place  of  William  J.  Sheehy,  de- 
ceased. From  a  judgment  for  defendant, 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Stafford  &  Stafford,  of  San  Francisco,  for 
appellant  CuUlnan  &  Hickey,  of  San  SYan- 
cLsco,  for  respondent. 

MELVIN,  J.  Phtlutiff  appeals  from  the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  triaL 

The  action  was  one  for  the  foreclosing  of  a 
lien  upon  real  property  in  the  dty  and  coun- 
ty of  San  Francisco.  Defendant  did  not  dis- 
pute the  following  facts:  William  J.  Sheehy, 
her  predecessor  in  interest,  entered  into  a 
contract  with  plaintiff's  assignors  according 
to  the  terms  of  which  tbey  were  to  erect  a 
building  upon  his  land.  The  contract  price 
was  13,666,  payable  in  four  installments.  W. 
J.  Sheehy  filed  and  recorded  a  written  ac- 
ceptance of  the  building  on  March  8,  1910. 
All  of  the  contract  price  was  paid  to  plain- 
tlfCs  assignors,  except  $660,  the  amount  for 
which  their  lien  was  filed.  The  foregoing 
facts  are  not  disputed,  but  the  defense  to  the 
action  was  based  upon  the  fact,  found  by 
the  court,  that  the  contractors,  contrary  to 
their  written  agreement  with  Mr.  Sheeby, 
had  erected  the  building  partly  upon  his  land 
and  partly  upon  an  adjacent  public  street. 
The  court  found  that  the  defense  was  a  good 
one  and  that  the  building  had  not  been  lo- 
cated in  compliance  with  the  terms  of  the 
contract  because  it  was  not  mtirely  upon  the 
property  of  William  J.  Sheehy.  There  was 
a  further  finding  that  when  the  formal  ac- 
ceptance was  filed  this  error  In  the  location 
of  the  building  was  unknown  to  Mr.  Sheehy 
and  that  he  did  not  waive  the  failure  of  the 
contractors  to  comply  with  the  terms  of 
their  agreement. 

Plaintiff  had  included  in  his  complaint  a 
count  in  quantum  meruit,  and  upon  the  issue 
joined  on  this  cause  of  action  the  court 
found  that  the  reasonable  value  of  the  work 
done  and  materials  furnished  was  less  tbaa 
the  amount  actually  paid  under  the  contract. 

Appellant  does  not  question  the  finding 
that  the  building  was  partly  upon  pubUc 
property.  His  theory  is  that  an  Independent 
contractor  prepared  the  foundations  for  the 
building,  and  that  in  the  execution  of  their 
contract  for  the  erection  of  the  superstruc- 
ture plalntlfCs  assignors  did  nothing  more 
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thAD  follow  the  dlrectioDs  of  Mr.  Sbe^y  to 
use  said  erroneously  located  foundations. 

[t,  2]  £7en  conceding  the  status  of  the 
builder  of  the  foundations  as  an  independent 
contractor  (although  he  was  paid  by  the  con- 
tractors out  of  the  moneys  received  by  them 
on  account  of  the  contract  price),  plaintiff 
did  not  plead  failure  of  complete  perform- 
ance, excused  by  the  mistake  in  the  location 
of  the  foundations,  but  on  the  contrary  he 
declared  on  the  theory  of  full  compliance 
by  the  contractors  with  the  terms  of  the 
written  agreement.  The  lot  upon  which  the 
bnllding  was  to  be  erected  was  particularly 
described  in  the  contract.  Clearly,  the  plac- 
ing of  the  building  partly  upon  other  land 
was  not  a  compliance  with  the  agreement. 
If  appellant  relied  upon  Mr.  Sheehy's  conduct 
as  an  excuse  for  nonperformance  he  should 
hare  set  up  both  the  nonperformance  and  the 
excuse.  This  he  failed  to  do  and  be  may 
not  take  advantage  of  it  without  pleading. 
Daley  v.  Russ,  86  Cal.  114,  24  Pac.  867.  Ap- 
pellant denies  the  application  of  this  doc- 
trine to  building  contracts  because  the  courts 
have  beld  that  equity  will  always  give  Judg- 
ment In  suits  on  such  contracts  if  there  has 
been  substantial  performance,  deducting 
from  the  price  the  damage  on  account  of 
defects,   citing   in  this  l)€half  Marchant  v. 

!  Hayes,  117  Cal.  669-672,  49  Pac.  840.  It  Is 
true  that  in  the  opinion  In  that  case  it  la 

!       raid,  arguendo,  that: 

"It  has  been  sometimes  held  that  where  a  con- 
tractor under  a  bona  fide  attempt  to  perform  his 
contract  has  unintentionally  omitted  some  tri- 

i  Sing  particular,  he  may  recover  upon  the  con- 
tract, making  a  reduction  for  the  damage  sua- 
tflined  by  the  omission." 

Bnt  the  general  rule  is  emphatically  stated 
in  the  opinion.  It  is  that  one  who  has  acted 
by  virtue  of  a  written  contract  has  no  right 
of  recovery,  unless  he  can  show  that  he  had 
completed  the  contract  on  his  part  or  that 
completion  had  been  waived  or  excused.  In 
this  case  appellant  failed  to  show  substan- 
tial compliance  with  the  contract  and  he  did 
not  plead  excuse  for  his  failure  to  build  the 
house  upon  the  property  specified  in  the  con- 
tract. 

[}]  But  eliminating  all  questions  of  plead- 
ing and  giving  plaintiff  the  benefit  of  every 
equitable  right,  we  cannot  see  that  the  trial 
conrt  committed  error.  It  is  not  asserted 
that  Mr.  Sheehy  Intentionally  misled  the 
builders  nor  that  Hegvold,  who  constructed 
the  foundations,  was  intentionally  at  fault 
I  or  that  he  was  ever  aware  of  his  blunders. 
The  contract  specified  that  the  structure  was 
I  to  be  upon  Mr.  Sheehy's  lot,  not  that  It  was 
I  to  be  erected  upon  certain  prepared  founda- 
tions. The  court  found  that  the  cost  to 
Mrs.  Sheehy  to  correct  the  fault  in  construc- 
tion would  be  more  than  $669,  the  amount 
claimed  by  plaintiff.  Manifestly  it  would  be 
unfair  to  compel  the  Innocent  owner  to  pay 
the  contract  price  and  then  a  large  sum  to 


have  the  building  moved  onto  her  lot  and  to 
allow  the  assignee  of  the  builders  to  collect 
the  full  contract  price  for  a  building  not  in 
compUauoe  with  the  plain  terms  of  the  writ- 
ten agreement  Mr.  Sheehy  and  the  builders 
were  Innocent  of  intentional  wrong,  bnt  the 
latter  were  violators  of  substantial  terms 
of  the  contract  and  should  therefore  be  the 
sufferers,  rather  than  the  present  owner  of 
the  land. 
The  Judgment  and  order  are  afBrmed. 

We  concur:  HENSHAW,  J.;  LOBIOAN.J. 


WESTERN  GRAIN  &  SUGAR  PRODUCTS 
CO.  et  al.  V.  PILLSBURY  et  al.,  Industrial 
Accident  Commission.    (S.  F.  7698.)  . 

(Supreme  Court  of  California.    July  25,  1916. 
Rehearing  Denied  Aug.  24,  1916.) 

1.  MABTliB    AHD    SSBVAKT    «=>417(7)— WOBK- 

mkn's   Oompknsation— Afpeai/— Scofk   of 

Review. 
Where  jurisdiction  of  the  Industrial  Acci- 
dent Commission  depends  on  violent  death  of 
an  employ^,  the, court  on  review  of  award  of 
compensation  may  determine  sufficiency  of  evi- 
dence to  show  such  a  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>417(T).] 

2.  Masteb  ano  Sebvant  «=:>403,  405(4)  — 
wobkukr's  co^tpbnsation  —  dsath  of 
Sebva.nt— BuBDEH    OF    Pboof— Chabaoteb 

OF    EvinENCK. 

The  burden  is  on  the  applicant  for  compen- 
sation to  establiah  by  competent  proof  the 
death  ef  the  servant,  and  he  may  do  so  by  cir- 
cumstantial evidence,  finding  the  body  not  be- 
ing indispensable  to  conclusion  of  violent  death. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Doc.  Dig.  <S=>403,  405(4).] 

3.  Death  ^=>4— Pbesumption  from  Absence. 

While  a  person  unheard  nf  for  n  time  is  pre- 
sumed to  be  alive  until  expiration  of  7  years, 
the  absence,  coupled  with  other  circumstanc- 
es, may  be  sufficient  to  prove  death  at  a  much 
earlier  time. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  K  5,  6;   Dec.  Dig.  «s»4.] 

4.  Masteb  and  Sebvant  <S=>iD5(4)  —  Wobk- 
uen's  Compensation— Death  of  Sbbvanx— 
Evidence— SuFFiciENCT. 

Evidence  held  suilicient  to  support  finding 
of  commission  that  servant  met  Ms  death  by 
violence,  though  the  body  was  not  found. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  @=9405(4).] 

5.  Master  and  Servant  i8=»406(4)— Wobk- 
men's  Compensation — Death  of  Sebvant 
-Evidence— Su]rFiciENCY. 

Award  of  compensation  cannot  be  defeated 
on  the  ground  that  though  the  evidence  war- 
ranted finding  of  violent  death  by  murder,  it 
failed  to  show  that  it  was  accidental  and  in  the 
course  of  employment  of  the  watchman,  who 
disappeared  while  on  duty,  tJie  traces  indicat- 
ing murder. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <s=»405(4).] 

6.  Master  and  Servant  ®=5»403— Workmen's 
Compensation— Death    of    Sebvant— Evi- 

DEMCB— StTFFIOIXNOT. 

Claimant  need  not  negative  claim  that  night 
watchman's  death  was  result  of  conflict  brought 


4=9For  othw  earn  m«  aame  toplo  and  KEY-NUMBER  In  all  Key-Numbered  Dtgeits  and  Indexe* 


Digitized  by 


Google 


424 


160  PACIFIC  BBPORTBR 


(Cal. 


on  by  MmaeM,  ^Hien  drenmstancee  point  to  Uii 
murder. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i&=>403.] 

In  Bank.  Application  for  writ  of  review 
by  the  Western  Grain  &  Sugar  Products 
Company,  Employer,  and  the  Fidelity  &  Ca£h 
nalty  Company  of  New  York,  Insurer,  to  re- 
view the  award  of  compensation  by  A.  J. 
Plllsbury  and  others  as  the  Industrial  Acci- 
dent Commission,  to  the  personal  represent- 
ative of  Edward  Shea,  employe.  Award  af- 
firmed. 

Chlckering  &  Gregory,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco,  and  W.  H.  Plllsbury,  of  Oak- 
land, for  respondents. 

lUELVIN,  J.  Certiorari  to  review  the 
award  of  the  Industrial  Accident  Commis- 
sion to  the  personal  representative  of  one 
Edward  Shea,  upon  the  finding  that  the  said 
Shea,  who  was  a  night  watchman  employed 
by  Western  Grain  &  Sugar  Products  Com- 
pany, had  met  his  death  at  the  liands  of  per- 
sons unknown  who  had  entered  upon  the 
proi)erty  of  his  said  employer.  The  findings 
and  decision  were  made  by  a  majority  of  the 
commissioners,  Mr.  Commissioner  Weinstodc 
writing  a  dissenting  opinion. 

Western  Grain  &  Sugar  Products  Company 
had  a  warehouse  in  the  town  of  Crockett, 
Contra  Costa  county.  The  property  was 
bounded  on  one  side  by  the  straits  of  Car- 
quinez  and  on  all  the  other  sides  was  in- 
closed either  by  buildings  or  by  a  fence  about 
8  feet  in  height.  For  some  time  prior  to 
November  12,  1914,  and  on  that  day  Edward 
Shea  had  been  employed  as  night  watchman 
on  the  premises  by  the  said  company.  On 
that  night  he  entered  upon  his  customary 
duties  at  about  10  o'clock.  On  the  following 
morning  he  had  disappeared  and  he  has  not 
been  seen  since.  The  facts  and  conditions 
upon  which  the  majority  of  the  commission- 
ers founded  their  conclusion  that  Shea  had 
been  murdered  were  as  follows:  On  the 
morning  of  the  13th  of  November  three  pools 
of  fluid  partly  reddish  and  partly  gray  were 
found  on  the  wharf  on  the  property  of  the 
Sugar  Products  Company.  There  were  drops 
of  fluid  staining  the  wharf  to  its  edge.  There 
were  marks  such  as  might  have  been  made 
by  dragging  a  body  from  these  pools  over 
the  edge  of  the  wharf  and  into  the  water. 
Shea's  cap  was  found  in  or  near  one  of  these 
pools.  It  was  torn  and  crumpled,  the  tear, 
however,  not  extending  through  the  lining. 
The  tear  was  in  the  back  part  of  the  cap  at 
a  place  which,  when  the  cap  was  worn, 
would  be  near  the  base  of  the  skull.  Shea's 
unopened  knife  lay  Just  at  the  edge  of  the 
wharf.  In  the  engine  room,  where  he  made 
his  headquarters,  were  found  the  card  on 
which  he  checked  ofF  his  hourly  rounds,  the 
entries  indicating  that  he  had  made  his  last 
tour  of  duty  about  midnight.  On  the  out- 
side of  the  fence,  wliich  partially  surrounded 


the  property,  were  marks  which  might  have 
been  made  by  the  feet  of  persons  endeavoring 
to  climb  over.  Olie  fence  was  8  feet  high, 
but  these  marks  only  extended  3  teet  6  inches 
l^om  the  ground.  Just  opposite  the  marks 
inside  the  fence  were  found  footprints  in  the 
earth.  It  was  the  theory  of  the  claimant 
that  these  had  been  made  by  some  man  or 
men  Jumping  from  the  top  of  the  fence,  but 
one  witness  Fox,  the  only  person  who  spoke 
regarding  their  depth,  said  that  the  foot- 
prints were  not  deep  enough  to  have  been  so 
produced.  Early  on  the  evening  of  the  12th 
of  November  two  rough-appearing  men  had 
been  seen  in  a  saloon  at  Crockett.  One  of 
them  had  been  heard  talking  with  a  tliird 
person  about  the  advisabUity  of  going  armed 
and  bad  said  that  he  always  carried  a  weap- 
on. About  7  o'clock  on  that  evening  and 
again  at  a  time  near  midnight  two  men  were 
seen  at  a  point  on  the  Southern  Pacific  right 
of  way  not  far  from  the  fence  which  we  have 
described.  One  of  these  men  was  i)osltlvely 
Identifled  as  one  of  the  two  who  had  visited 
the  saloon  at  Crockett  earlier  In  the  evening. 
It  was  also  in  evidence  that  a  door  near  the 
boiler  room  was  found  open  on  the  morning 
after  the  watchman's  disappearance.  This 
door  might  be  unfastened  from  the  ontside 
only  with  a  key,  but  from  the  Inside  by  a 
latch.  It  had  a  typical  Tale  lock.  There 
was  evidence  also  which  tended  to  show  that 
Shea's  cap  was  not  torn  nor  mutilated  in 
any  way  when  he  left  his  home  to  go  to  his 
work  at  9  o'clock  on  the  evening  of  his  dis- 
appearance. It  was  also  shown  by  the  un- 
contradicted evidence  that  Shea  was  sob°r. 
Industrious,  and  apparently  well  satisfied 
with  life,  that  he  had  no  known  enemies,  and 
that  his  family  relations  were  pleasant. 

The  water  near  the  wharf  was  thoroughly 
dragged  after  Shea's  absence  was  discovered, 
but  no  trace  of  the  body  of  the  missing  man 
was  found.  Nothing  was  stolen  from  the 
premises,  and  there  was  no  evidence  of  the 
absence  of  any  articles  which  might  have 
been  used  to  weight  a  dead  body.  The  testi- 
mony regarding  the  blood  is  well  summed 
up  in  the  dissenting  opinion  of  Mr.  Gommls-  ^ 
sioner  Welnstock  as  follows: 

"If  it  were  a   fact  that  the  lar^e  pools  of    i 
blood  were  human  blood  or  spinal  fluid,  it  would    ' 
lend  color  to  the  assumption  that  it  was  the   , 
blood  of  the  deceased,  and   that  he  bad    been    | 
murdered.     Under  date  of  May  26,  1915.  Dr. 
Victors,   the  bacteriologist   to  whom   had    been 
sent  the  blood  in  the  possession  of  Sheriff  Vcalo, 
reported  thereon  to  tiie  effect  that  the  material 
which  was  actually  blood  was  not  human  blood, 
and  that  of  the  two  specimens  sent,  the  one 
giving  positive  ex-idence  of  being  animal  blood 
was  positively  not  human  blood,  and  the  other 
material,  not  having  the  visual  characteriatics 
of  blood,   gave  one  reaction  indicating  that  it 
was  human  blood,  and  one  reaction  which  is 
testimony    against   the   theory    that   the    fluid 
emanated  from  a  human  being." 

[1]  The  first  attack  of  petitioners  Is  Tipon 
the  finding  that  Shea  was  murdered.  As  the 
Jurisdiction  of  the  Industrial  Accident  Com- 
mission to  act  at  all  depends  upon  this  ul- 
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timRte  fact  aa  found,  we  are  not  precluded 
from  examining  the  evidence  upon  which  It  Is 
based.  If  that  evidence  la  not  8u£Sclent  In 
any  view  to  Justify  the  finding  of  death 
by  violence  we  wlU  be  compelled  to  nullify 
tbe  award  made  by  the  Industrial  Accident 
Oommlsslon.  Del  Mar  Water,  Light  &  Power 
Oo.  V.  Eahleman,  167  Cal.  669,  140  Pac.  691, 
MS;  Great  Western  Power  Oo.  v.  PiUsbury, 
ITO  CaL  180,  149  Pac.  S6;  Western  Indemnity 
Oo.  V.  PiUsbury,  170  Cal.  686,  161  Pac.  398. 
We  shall  determine  whether  or  not  there 
was  substantial  evidence  that  Edward  Shea 
was  murdered. 

[2]  The  burden  was  upon  the  applicant 
to  establish  by  competent  proof  tbe  death 
tf  Shea.  Doubtless  such  proof  may  be  made 
by  circumstantial  evidence,  and  tbe  actual 
finding  of  the  body  is  not  an  indispensable 
requisite  to  a  conclusion,  in  a  dvll  case,  that 
ooe  has  met  his  death  by  violence. 

[3]  While  a  person  unheard  of  for  a  time 
Is  presumed  to  be  alive  until  the  expiration 
of  7  years  (Benjamin  v.  District  Grand  Lodge, 
etc.,  132  Pac.  731;  Rogers  v.  Manhattan 
Life  Insurance  Co.,  138  Cal.  285-291,  71  Pac. 
348),  the  absence,  coupled  with  other  cir- 
cumstances, may  be  suificient  to  prove  death 
at  a  much  earlier  time.  The  case  last  cited 
is  one  In  which  the  disappearance  of  a  pas- 
aeager  from  a  steamdt  between  ports  and 
tbe  finding  of  a  note  in  which  he  declared  his 
Intention  of  drowning  himself,  together  with 
other  drcumstances,  were  held  sufficient  to 
"Quicken  tbe  time"  so  as  to  raise  tbe  pre- 
mmptlon  of  death  before  the  expiration  of 
the  statutory  period  fixed  by  subdivision  26 
of  section  1963  of  the  Code  of  CivU  Proce- 
dure. 

[41  Petitioner  contends  that  the  test  to  be 
applied  in  such  a  case  as  this  Is  whether  or 
not  there  is  substantial  evidence  which 
would  render  death  more  probable  than  a 
continuation  of  life,  dtlag  in  support  of  that 
rule  sudi  cases  as  Rogers  v.  Manhattan  Life 
Ins.  Co.,  138  Cal.  286,  71  Pac.  348,  The  San 
Rafael,  141  Fed.  270.  72  C.  C.  A.  388,  and 
Fidelity  Mutual  Life  Association  Co.  v. 
Uettler,  185  U.  S.  SOS,  22  Sup.  Ct.  662,  46  L. 
£d.  822.  Measured  by  such  authorities  the 
facts  presented  by  the  testimony  given  be- 
fore the  Industrial  Accident  Commission  are 
anffldent  to  Justify  the  finding  of  death  by 
Tlolence.  Indeed  the  circumstances  are  auite 
as  convincing  as  those  reviewed  in  any  of 
tbe  opinions  dted.  Bven  U  we  eliminate  the 
marks  on  the  fence  and  footprints  on  the 
ground  there  is  left  substantial  evidence  of 
Tiolence.  The  wharf  was  accessible  f  tan)  the 
water  and  the  assailant  or  assailants  of  the 
night  watchman  might  have  come  by  bctat 
Xb«  Qiteii  dear  might  indicate  that  at  least 
<ne  person  went  out  through  it  and  the  con- 
dition ct  tbe  door  would  fit  either  the  theory 
«C  mwder  or  tluiX  of  a  fabricated  appearaape 
lataided  to  cneate  the  idea  tbat  Skea  had 
IwcB  kffled.    But  uevtullieleBs  we  camiot  say 


that  there  was  not  suffldent  evidence  to  sup- 
port the  finding  which  is  attacked.  Undeni- 
ably if  there  was  blood  of  one  of  the  lower 
animals  on  tbe  wharf  that  fact  would  lend 
strength  to  the  suspldon  that  Shea  might 
have  invented  the  circumstantial  evidence. 
The  expert  who  examined  the  specimens  of 
fluid  taken  from  the  wharf  did  not  testify 
before  the  commission  personally,  and  it 
does  not  appear  from  the  record  before  ua 
by  what  method  he  reached  his  conclusions. 
If  he  had  reported  that  all  of  the  spedmens 
were  of  other  than  human  origin  and  if  the 
commissioners  had  felt  themselves  bound  to 
accept  his  deductions  there  would  be  very 
strong  ground  for  suspecting  that  Shea  had 
fabricated  the  appearances  of  violence.  But 
his  report  was  that  some  of  the  fiuld  gave  a 
reaction  indicating  that  it  was  human  blood. 
Tbe  specimens  were  taken  from  tbe  same 
vicinity.  Tbe  surroundings  indicated  tbat 
they  came  from  the  same  source.  The  mix- 
ed result  of  the  expert's  experiments,  there- 
fore, would  indicate  that  his  method  of  ex- 
amination was  faulty.  It  was  evidently  some 
chemical  process  because  "reactions"  are 
mentioned.  It  does  not  appear  tbat  micros- 
copy was  resorted  to  and  that  tbe  usual 
method  of  measuring  corpusdes  by  use  of  a 
micrometer  was  followed.  But  whatever  the 
process  adopted,  tbe  result  was  such  as 
would  Justify  the  commissioners  in  placing 
small  weight  upon  the  statement  that  the 
blood  of  one  of  the  lower  animals  was  in  the 
pool.  As  counsel  for  respondent  well  ex- 
presses it:  "The  only  effect  of  the  test  was 
to  prove  its  own  incondusiveness." 

The  other  drcumstances  qieak  most  elo- 
quently against  the  theories  of  suldde  or 
flight  and  in  support  of  that  of  death  by  vio- 
lence. The  torn  cap  which  had  been  intact 
when  Shea  put  it  on,  the  marks  on  the  wharf 
as  of  a  body  dragged  to  the  edge,  the  location 
of  the  knife  indicating  that  it  probably  drop- 
ped from  a  pocket  as  the  body  was  lifted 
for  Its  disi>osltlon  either  in  the  water  or  a 
waiting  boat,  the  burning  lantern,  the  coat 
left  in  the  boiler  room,  tbe  happy  nature 
of.  the  man,  and  his  home  life — all  of  these 
things  indicate  that  his  disappearance  was 
due  to  bis  death  by  violence  and  not  to  an  in- 
tentional desertion  of  his  wife  and  minc« 
children.  He  had  been  married  for  33  years 
and  had  a  family  of  0  children,  4  of  them 
still  minora  and  S  of  these  wholly  dependent 
upon  him  for  support.  It  is  hlgbly  improba- 
ble that  suett  a  man  wovld  desert  his  family, 
and  it  is  reasonably  certain  that  he  was  kill- 
ed Just  as  the  circumstances  indicate  that  he 
was.  We  condude  therefore  tbat  the  find- 
ing as  to  tbe  death  of  Shea  and  the  manner 
thereof  must  stand. 

[S,  I]  Petitioners  make  the  further  conteii- 
Uoa  tbat  emn  if  tte  fact  «f  <leath  toy  vlo- 
lenot  beoonceded  the  eFvidence  doM  net  wai<- 
rant  the  finding  that  It  ww  aoddwtal  and  la 
tbe  course  of  the  watchman's  employment. 
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Price  V.  Occidental  Life  Ins.  Co.,  169  Cal. 
800,  147  Pac.  1175,  Is  dted  as  authority  for 
the  proposition  that  the  possibility  of  Shea's 
death  as  a  result  of  a  conflict  brought  on  by 
himself  should  have  been  negatived  by  the 
claimant.  There  Is  no  merit  in  the  conten- 
tion and  the  cited  case  does  not  support  it. 
In  the  Price  Case  it  was  merely  decided  that 
where  death  from  a  bullet  wound  caused 
by  the  discharge  of  a  reTolver  In  the  hands 
of  another  is  alleged  a  finding  that  death 
was  not  caused  by  accidental  means  is  to  be 
sustained  upon  a  showing  that  It  resulted 
from  a  conflict  brought  on  by  the  person  who 
was  afterwards  killed.  The  rule  has  no  ap- 
plication to  the  facts  In  the  proceeding  under 
review.  Shea -was  on  the  property  which  he 
was  employed  to  watch  and  the  circumstanc- 
es Indicate  that  he  was  slain  at  the  post  of 
duty  and  In  its  performance.  A  schoolmaster 
killed  while  trying  to  subdue  two  rebellious 
students  was  held  to  have  met  his  death 
from  "accident"  within  the  meaning  of  the 
compensation  law.  Trim  Joint  District 
School  V.  Kelly,  W.  C.  &  Ins.,  Rep.  359.  An 
assault  upon  a  foreman  by  a  vicious  employ^ 
has  been  similarly  classified  by  this  court 
(Western  Indemnity  Co.  v.  Plllsbury,  ITO 
Cal.  686,  703,  151  Pac.  898),  and  In  the  re- 
cent case  of  Western  Metal  Supply  Co.  v. 
PlUsbury,  156  Pac  491,  496,  it  was  held  that 
the  surviving  dependents  of  a  night  watch- 
man, who  was  murdered  while  on  duty,  were 
entitled  to  compensation  under  the  statute 
of  California. 

Other  contentions  were  made  by  petition- 
ers, but  these  have  been  settled  by  decisions 
of  this  court  filed  since  the  briefs  herein 
were  written.  Therefore  we  will  not  discuss 
the  said  contentions. 

The  award  Is  afllrmed. 

We  concur:  AMGELLOTTI,  O.  J.;  SHAW, 
J.;  SLOSS,  J.;  LORIGAN,  J.;  HBNSHA.W, 
J,;    liAWLOR,  3 


In  re  ANDERSON'S  ^^ISTATE.     (S.  F.  7877.) 

(Supreme  Court  of  California.     July  29,  1916. 
Rehearing  Denied  Aug.  24,  1916.) 

Wii<U9  €=>72— 'Testamentaby  Intent. 

A  writing,  signed  bv  dcLeased,  held  to  show 
no  intent  to  make  a  cusposidon  of  her  prop- 
erty after  her  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  189;   Dec.  Dig.  <S=>72.] 

Department  1.  Appeal  from  Superior 
Court,  Santa  COara  County;  P.  F.  Oosbey, 
Judge. 

In  the  matter  of  the  estate  of  Amell  An- 
derson. From  a  Judgment  holding  a  docu- 
ment not  to  be  a  will,  appeal  Is  taken.  Af- 
firmed. 

H.  A.  Blanchard,  of  San  Joae,  for  sppel- 
lant  R.  M.  Wright  and  F.  Q.  WUson,  botb 
«(  San  Jose,  for  respondent 


At  the  close  of  the  argument,  SHAW,  J.. 
delivered  the  opinion  of  the  court,  SL08S,  J., 
and  LAWLOR,  J.,  concurring. 

There  does  not  seem  to  be  any  merit  In  this 
appeal.  The  document  offered  as  the  will 
of  decedent  reads  as  follows: 

"Aug  8th  14 
"Mr  Swartz  228  N  6  St  San  Jose  In  having 
occupied  your  room  for  5  days  I  want  to  pay 
you  $10  Please  sign  your  name  Maybe  yon 
will  think  there  is  a  something  in  the  hereafter 
reading  this  At  any  rate  when  you  And  Inger- 
soU  meet  you  can  talk  it  over  I  had  my  mind 
made  up  to  keep  your  wife  out  of  misery  and 
waited  for  the  crises  it  has  come  and  she  is  a 
free  woman  so  you  can  for  an  affinity  she  will 

to  to  the  sanitorium  today  and  I  pay  the  bill 
ibe  will  send  that  cable  to  her  son  today  that 
she  will  come  as  soon  as  she  is  able  to  start  for 
the  hoteL    I  will  give  her  the  money. 

"Ameli  Anderson." 

There  Is  nothing  in  the  letter  that  tends 
in  any  way  to  show  an  intent  by  the  dece- 
dent to  make  a  disposition  of  her  property 
after  her  death. 

The  Judgment  Is  affirmed. 


McDonald  v.  Mcdonald.    (s.  f.  e»25.) 

(Supreme  Court  of  California.     July  27.  1916. 
Rehearing  Denied  Aug.  24,  1916.) 

1.  JUDOIODNT    «S9l63  —  OPKlniTQ     DErATTt.T  — 

Affidavit  of  Mebits. 

Generally  on  motion  to  open  default  courts 
will  not  examine  into  the  truth  of  a  defense, 
where  an  affidavit  of  merits  contains  a  state- 
ment of  facts  sufficient  to  constitute  a  defense. 

[Ed.   Note. — For   other  cases,   see  Judgment, 
Cent  Dig.  {  323;   Dec.  Dig.  <3=>163.1 

2.  DivoBCE    cs=»  184(4)  — Appeal— REvntw  — 
Pbesuuptionb. 

On  appeal  from  a  divorce  judgment  baaed 
on  denial  of  motion  to  open  default,  the  bill  of 
exceptions  containing  no  record  of  oral  testi- 
mony, given  at  the  hearing  of  the  motion,  and 
the  order  reciting  that  the  court  was  "fully  ad- 
vised in  the  premises,"  it  was  presumed  that 
the  undisclosed  testimony  supported  the  order, 
although  the  order  also  recited  that  it  appear«] 
from  the  testimony  introduced  that  the  claim  of 
the  defendant  that  she  had  a  meritorious  de- 
fense was  untrue,  since  it  would  not  be  presum- 
ed from  such  record  that  the  falsity  of  the  affi- 
davit of  merits  was  the  adi»  ground  for  deaying 
such  motion. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  |  670;   Dec.  Dig.  ®=9l84(4).] 

3.  Judgment  ^=9lG2(l)  —  Opening  DBFAni,T 

JUDOukN1>— PbOCEEDINOS— EVIDIBNCE. 

While  it  is  not  competent  to  try  the  mer-     ' 
its  of  a  defense  upon  the  bearing  of  a  motion  to 
open  default  the  plaintiff  may  always  rebut 
if  possible,  the  excuse  offered  by  the  defaulting 
party. 

[Ed.  Note.— For   other  cases,   see   Judgment,     I 
Cent  Dig.  {  819;  Dee.  Dig.  «=al62(l).] 

4.  Appeal  and   Ebbob  «=3957(1)— Review— 
DiscBETioN— Opening  DErAULT.  j 

Discretion  of  the  trial  court,  on  an  applica- 
tion to  open  default  in  granting  or  den^ng  it, 
is  not  reviewable  unless  a  clear  abuse  of  dis- 
cretion Is  shown. 

[Ed.  Note. — For  other  casesj  see  Appeal  and 
Error,  Cent  Dig.  {  3823;  Dec  Dig.  «s>»57(l>.l 
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Department  2.  Appeal  from  Superior 
Oonrt,  City  and  County  of  San  Fraoictaco; 
Ado^hns  B.  Oranpner,  Judge. 

Snlt  by  George  McDonald  against  Annie 
McDonald.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

See,  alflo,  168  Cal.  4S3,  143  Pac.  726. 

Arthur  Crane,  of  San  Francisco,  for  ap- 
pellant James  M.  Banley,  of  San  Francisco, 
for  respondent. 

HELYIN,  3.  Defendant  appeals  from  an 
adrerae  Judgment.  The  action  was  one  In 
wbl&i  plaintiff  sued  for  dlrorce  on  the  ground 
of  cruelty.  On  October  7,  1913,  the  default 
of  defendant,  Annie  McDonald,  was  entered. 
Thereafter  she  gave  notice  of  motion  for  an 
order  setting  aside  the  default  and  for  a  fur^ 
ther  order  dismissing  the  action,  announcing 
that  the  motion  for  the  order  evening  the  de- 
fault would  be  based  upon  the  ground  of  her 
excusable  neglect,  inadvertence,  and  surprise, 
while  the  other  relief  would  be  demanded  up- 
on a  showing  of  condonation  occurring  since 
the  commencement  of  the  action.  The  notice 
of  motion  was  accompanied  by  an  affidavit 
of  Annie  McDonald,  in  which  she  deposed 
that  she  and  the  plaintiff  had  lived  together 
after  the  commencement  of  the  snlt  for  di- 
vorce, and  had  agreed  to  dismiss  said  action ; 
that  depending  upon  plaintiff's  promise  to 
dismiss  the  suit,  she  did  not  cause  an  answer 
to  be  filed ;  and  that  she  had  "fully  and  fair- 
ly stated  the  facts"  in  the  "action"  to  her 
counsel,  who  advised  her  that  she  had  "a 
good  and  meritorious  defense  to  said  action." 
The  motion  came  on  for  hearing  on  October 
15,  1913.  Defendant  was  called  and  examin- 
ed upon  her  affidavit,  and  plaintiff  and  anoth- 
er  witness  were  called  and  examined,  and 
the  court  made  an  order  denying  the  moUon 
to  set  aside  the  default  To  this  defendant 
excepted  upon  the  grounds  that  aald  order 
was  an  abuse  of  the  court's  discretion;  that 
it  was  in  excess  of  Jurisdiction ;  and  that  it 
was  against  law.  On  October  20,  1913,  the 
cause  came  on  regularly  for  trial,  both  par- 
ties to  the  action  being  represented  by  coun- 
sd  and  the  defendant  being  personally  In 
court  Judgment  was  given  for  plaintiff  as 
prayed,  and  an  Interlocutory  decree  was 
made  and  entered. 

[1-3]  Defendant  insista  that  upon  a  modon 
to  open  a  default  It  is  not  permissible  to  in- 
quire into  the  truth  of  an  affidavit  of  merits, 
dttng  Francis  v.  Oox,  33  Cat  323 ;  Grader  v. 
Weir,  46  Cal.  S3;  Douglass  v.  Todd,  UH  Cal. 
655.1  Undoubtedly  orarts  wlll.not  as  a  gen- 
eral rule,  examine  into  the  truth  of  a  de- 
fense where  an  affidavit  of  merits  contains  a 
statement  of  facts  sufficient  to  constitute  a 
defense,  but  this  rule  doea  not  aid  appellant 
In  Qie  case  at  bar,  becanse  It  does  not  appear 
from  the  record  that  the  falsity  of  £he  de- 
fense asserted  by  defendant  was  the  only 
grannd  upon  whldi  tiie  oomt  refnaed  to  set 


aside  the  ilefault  The  Mil  of  exception's  con.> 
tains  no  word  of  the  oral  testimony  given  at 
the  hearing.  So  far  as  the  record  shows,  this 
testimony  went  in  without  objection,  and  ap- 
pellant questions  its  admissibility  for  the  first 
time  on  appeal.  The  order  made  by  the  court 
may  have  been  supported  by  ample  proof 
that  defendant's  asserted  excuses  for  permit- 
ting the  entry  of  the  default  were  in  fact  ut- 
terly nonexistent  It  is  true  that  the  trau- 
scrtpt  does  contain  this  language : 

"It  appearing  to  the  court  from  the  testimony 
introduced  that  the  claim  of  said  defendant  that 
she  has  a  meritorious  defense  to  said  action  is 
untrue." 

But  the  quoted  words  are  followed  by  this 
statement : 

"And  the  court  bein;;  fully  advised  in  th; 
premises  made  and  entered  its  order." 

The  order  itself  is  in  general  language; 
and.  In  view  of  the  presumption  in  favor  of 
the  regularity  of  all  proceedings  of  a  court 
of  record,  we  are  bound  to  hold  that  the  un- 
disclosed testimony  was  sufficient  to  support 
the  order.  While  it  is  not  competent  w  try 
the  merits  of  a  defense  upon  the  hearing  of 
such  a  motion  as  this,  it  is  always  within  the 
rights  of  the  plaintiff  to  rebut  If  possible^ 
the  excuse  offered  by  the  litigant  against 
whom  the  default  has  been  taken.  That  tes- 
timony was  offered  at  the  hearing  by  both 
parties  to  the  proceedings  appears  in  the  reo- 
ord.  It  does  not  appear,  however,  what  that 
testimony  was,  and  we  are  bound  to  decide 
that  it  supported  the  conclusion  reached  by 
the  court 

[4]  An  application  of  this  kind  is  addressed 
to  the  sound  legal  discretion  of  the  court,  .'ind 
Its  action  In  granting  or  denying  the  prayer 
of  the  petitioner  will  not  be  disturbed  on  ap- 
peal, unless  a  clear  abuse  of  such  discretion 
is  shown.  Morton  v.  Morton,  117  Cal.  443- 
446,  49  Pac.  6S7.  Appellant  having  failed  to 
show  abuse  of  discretion,  the  order  as  made 
by  the  court  below  must  stand. 

The  Judgment  Is  affirmed. 

We  concur:  L0RI6AN,  J.;  HENSHAW,  J. 


WOODS   CENTRAL   IRRIGATING  DITCH 

CO.  V.  PORTER  SLOUGH  DITCH 

CO.  et  ai     (Sac.  2224.) 

(Supreme  Court  of  California.     July  26,  1916. 
Rehearing  Denied  Aug.  26,  1916.) 

1.  Waters  akd  Watek  Courses  <8=247(1)— 
Afpkopbiatior   —   Action   —   Reltbp  — • 
Findings   —    WmiiN    Scope    of    Issuks 
Raised. 
In  suit  to  quiet  title  to  a  portion  of  river 
water,  an  answer  not  only  asserting  defendant's 
right  to  take  water  from  one  of  two  natural 
channels  of  a  river,  but  that  for  30  years  de- 
fendant and   its  predecessors   had   been   accus- 
tomed to  keep  that  channel  free  from  obstruc- 
tions, to  divert  its  alleged  share  of  water  of  tb«( 
river  into  that  channel  and  to  conduct  the  w»^ 
ter  80  diverted  through  the  channel  to  the  head 
of  its  ditch,  brought  within  the  issues  the  prop- 
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CF  diviaioii  of  the  water*  of  die  river  between 
the  channels  so  that  the  court  properly  deter- 
mined and  found  exactly  how  much  water  de- 
fendant might  take  from  the  river  at  the  point 
where  defendant's  right  to  the  water  attached. 

W'Ed.  Note.— For  other  casee,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  314;    Dec.   Dig. 

«=247a).] 

2.  Judgment   <S=»252(2)— Tbial   of    Ibsuks— 
ExTBNT  OF  Relief. 

Under  Code  Civ.  Proc.  i  580,  providing  that 
if  there  be  no  answer  the  relief  granted  plain- 
tiff may  not  exceed  hie  demands,  but  in  any  oth- 
er case  the  court  mny  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint  and 
embraced  within  the  issues,  defendant,  by  an- 
swering, may  enlarge  the  scope  of  the  relief  to 
any  extent  consistent  with  the  pleadings  and 
embraced  within  the  issne. 

[E!d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  441 ;    Dec.  Dig.  <5=9252(2).] 

3.  WATEB3  AND   WaTEB  COUBSES  i8=5'13S— AP- 
PBOPBIATION— ADVEBSK    CHABAOTEB. 

Mere  taking  of  the  natural  flow  of  a  stream 
into  a  slough  will  not  Test  in  a  claimant  of  riv- 
er waters  the  right  to  alter  the  course  of  nature 
and  artificially  cause  a  greater  flow  into  that 
slough. 

WEid.  Note. — For  other  coses,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  150,  151;    Dec. 
Dig.  «=3l3S.] 

Department  2.  Appeal  from  Superior 
Court,  Tulare  County ;  W.  B.  Wallace,  Judge. 

Suit  by  the  Woods  Central  Irrigating  Ditch 
Company  against  the  Porter  Slough  Ditch 
Company  and  others.  From  a  Judgment  for 
plaintiff,  and  order  denying  new  trial,  the 
named  defendant  appeals.    AlBrmed. 

Power  &  HcFadzean,  of  Tisalia,  and  Mur- 
ry  &  .Knupp,  of  Porterville,  for  appellant 
Bradley  &  Bradley,  N.  O.  Bradley,  and  EX  C. 
Famsworth,  all  of  Visalia,  for  respondeuts. 

MELVIN,  J.  Defendant  appeals  from  an 
adverse  judgment  and  from  an  order  denying 
its  motion  for  a  new  trial. 

The  action  was  brought  to  quiet  plaintiff's 
title  to  a  portion  of  the  waters  of  Tule  river. 
Defendant,  by  its  answer,  admitted  that  it 
did  claim  an  estate  and  interest  in  the  wa- 
ters of  Tule  river  and  Porter  slough,  bat  de- 
nied that  such  claim  was  without  right 
There  were  other  allegations  in  the  answer 
which  we  will  discuas  later. 

The  court  found  that  plaintlft  was  entitled 
to  80  cubic  feet  per  second  (the  amount  to 
which  plaintiff  asserted  title)  whenever  that 
quantity  of  water  was  running  in  Tule  river 
at  the  point  of  diversion  of  plaintiff's  ditch, 
and  that  defendant  was  entitled  to  67.6  cubic 
feet  per  second  (the  amount  claimed)  when 
that  quantity  of  water  was  flowing  in  Porter 
slough.  Defendant,  however,  objects  to  a 
priority  Improperly  granted  (so  it  is  assert- 
ed) to  plaintiff  and  contends  further,  that 
certain  findings  are  entirely  witliout  the  Is- 
■nea 

Tlift  court  found  that  Tule  river  is  and  has 
beea  tiom  time  immemorial  a  natural  water 
course,  having  its  source  in  the  Sierra  Ne- 
jMitL,  Mountains  and  flowing  thence  in  a  gen- 


eral westeidr  direction ;  that  from  a  point  on 
or  neftv  flection  4,  township  22  south,  range 
28  east,  Mt  Diablo  baae  and  meridian.  La 
Tulare  county,  said  stream  was  until  1862 
accustomed  to  flow  in  two  or  more  natural 
channels,  one  of  wlildh  was  called  Porter 
slough  and  the  other  Tule  river— the  former 
flpvring  through  the  town  of  Porterville,  and 
the  latter  to  the  north  of  said  town ;  that  in 
1862  the  channel  changed  so  that  the  stream 
which  formerly  ran  north  of  the  town  became 
dry  and  a  new  channel  was  formed,  which 
runs  south  of  Porterville  and  has  ever  since 
been  called  Tule  river.  The  court  further 
found: 

"That  from  time  immemorial  the  said  Porter 
slough  has  been  and  still  is  a  natural  stream, 
channel,  and  water  course,  having  its  source  at 
Tule  river  at  or  near  said  section  4,  and  that 
from  time  immemorial  a  portion  of  the  waters 
of  said  Tule  river  have  been  accustomed  to  run 
and  flow  in  said  channel  of  Porter  slough  west- 
erly through  the  town  of  Porterville  and  thence 
in  a  westerly  and  northwesterly  direction,  when 
there  was  suflicient  water  in  said  Tvie  river  to 
enable  the  same  to  naturally  flow'  from  said  Tule 
river  into  said  Porter  slough  as  in  these  find- 
ings stated;  that  140  cilbic  feet  of  water  per 
second  of  the  waters  of  Tnle  river  natoraUy 
flow,  and  should  be  allowed  to  flow,  on  down 
Tule  river  below  the  point  where  the  Porter 
slough  leads  therefrom  before  any  of  the  wa- 
ters of  said  Tule  river  natnraUy  flow,  or  should 
be  allowed  to  flow,  in  said  Porter  slough;  that 
the  next  40  cubic  feet  per  second  of  the  waters 
of  Tule  river  naturally  flow,  and  should  be  al- 
lowed to  flow,  from  said  Tule  river  into  said 
Porter  slough,  and  that  all  waters  of  the  Tule 
river  naturally  flowing  in  said  Tula  river  over 
and  above  180  cubic  feet  per  second  at  the  point 
where  Porter  slough  leads  therefrom  naturally 
divide,  and  should  be  divided,  between  said  Tnle 
river  and  said  Porter  slough  at  the  ratio  of  100 
to  said  Tule  river  and  40  to  said  Porter  slough 
— that  is  to  say,  when  the  waters  of  said  Tule 
river  at  the  point  where  said  Porter  slough  leads 
therefrom,  exceed  in  amount  180  cubic  feet  of 
water  per  second,  then  five-sevenths  of  such  ex- 
cess naturally  flow  and  should  be  allowed  to 
flow  on  down  said  Tule  river,  and  two-sevenths 
of  such  excess  noturally  flow  and  should  be  al- 
lowed to  flow  into  and  down  said  Porter  slough, 
and  that  proper  appliances  should  be  construct- 
ed and  maintained  in  Tule  river,  at  the  point 
where  Porter  slough  leads  therefrom,  so  that  the 
waters  of  said  Tule  river  shall  flow  in  Tule  riv- 
er below  said  point  and  in  said  Porter  slooxh 
below  said  point  in  the  respective  qnantitiea 
herein  determined,  and  not  otherwise.'' 

There  were  other  flndlncs  to  the  effect  that 
the  plaintiff  corporation  was  at  the  time  of 
the  conuuencement  of  the  action  and  at  the 
time  of  the  trial  the  owner  in  fee  of  a  certain 
irrigatldg  ditch  which  leads  out  of  Tnle  river 
at  a  specified  point  below  the  source  of  Por- 
ter slough,  and  that  said  plaintiff  was  the 
owner  of  and  entitled  to  divert  for  benefldal 
purposes  80  cubic  feet  per  second  of  the 
water  of  said  stream  when  there  was  that 
quantity  flowing  therein;  that  ever  since 
1887,  flrst  the  predecessors  in  interest  of  de- 
fendant and  afterwards  defendant  itself  had 
by  means  of  a  ditch  and  by  dams  In  the  ckran- 
nel  and  headgate  in  the  dltdh  diverted  from 
Porter  slough  at  a  point  near  Fsrbarytlte 
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S7.6  coble  teat  of  water  per  second  whenever 
that  quantity  was  flowing  la  tbe  slough  at 
the  head  of  defendant's  ditch ;  that  said  wa- 
ter had  always  been  used  for  Irrigation  and 
ciber  beneficial  purposes;  and  that  defend- 
ant was  entitled  to  the  quantity  of  water 
claimed  when  Porter  slough  carried  that 
amount  at  the  head  of  Its  ditch.  But  It  was 
found  that  defendant's  use  of  the  water  was 
sot  at  all  times  open,  exclusive,  peaceable, 
eontlnaous,  nnder  dalm  of  rtgbt  or  hostile 
to  plaintiff  or  lt«  predecessors  In  Interest  or 
to  the  whole  world.  There  were  findings  that 
defendant  and  Ita  predecessors  had  been  ac- 
customed to  kee^  the  channel  of  Porter 
slough  cleaned  out  and  In  condition  to  re- 
ceive and  carry  its  watns,  and  that  they  had 
been  accustomed  annually  to  remove  from 
the  head  of  Porter  slough  the  gravel  and 
bouldexs  washed  in  by  the  high  waters  of 
Tnle  rtver.  It  was  found  that  the  owners  of 
fbe  Porter  slon^  ditch  had  conducted  the 
waters  of  the  Porter  slongh  from  Tnle  river 
to  the  head  of  their  ditch  for  more  than  30 
years,  but  that  the  diversion  of  water  into 
Porter  alongjh  had  not  Interfered  with  the 
rights  of  plaintiff  untU  within  5  years  next 
before  the  commencement  of  the  action,  and 
that  the  defendant  was  entitled  to  Its  de- 
manded quantum  of  water  only  when  that 
volume  would  naturally  flow  Into  Porter 
slough. 

Appellant  calls  our  attention  to  the  fact 
that  the  complaint  merely  asks  for  a  decree 
quieting  plalntUTs  title  to  a  portion  of  the 
waters  of  Tule  river,  and  that  the  elaborate 
findings  regarding  the  proportion  of  the  wa- 
ter flowing  naturally  by  and  beyond  the 
source  of  Pmtet  sloa^  in  Tnle  river  and 
that  mnning  Into  said  slough  at  the  point 
where  It  takes  Its  rise  are  outside  of  any 
Issue  possibly  raised  or  triable  in  a  simple 
suit  to  quiet  title  to  water.  Defendant's  posi- 
tion is  that  the  only  Issues  befote  the  court 
are:  (1)  The  title  of  plaintiff  to  the  waters 
of  Tnle  river ;  (2)  defendant's  right  to  divert 
water  from  Tule  river  into  Porter  slongh; 
and  &)  the  question  of  priority  of  the  rights 
of  the  respective  parties  to  divert  water  from 
the  Tnle  river.  Appellant  earnestly  insists 
that  the  court's  finding  which  divided  and 
apportioned  the  waters  of  Tnle  ilver  between 
two  natural  water  channels— Tule  river  and 
Porter  slougb-^was  entirely  without  the  Is- 
sues and  b^ood  the  province  of  the  court  in 
determining  the  rights  of  the  contending 
parties.  It  is  said  that  the  complaint  falls 
to  allege  that  Wood  Central  Irrigating  Ditch 
Company  ever  claimed  the  flow  of  any  spe- 
cific quantity  of  water  past  the  head  of  Por- 
ter slongli,  and  that  for  tiiat  reason  there  was 
DO  basis  for  the  apportionment  In  this  be- 
half appdlant  dtes  such  cases  as  Schirmer 
V.  Drexler,  134  GaL  134,  66  Pac.  180,  Wallace 
V.  Farmers'  Ditch  Company,  130  Gal.  678,  82 
Pic.  urn.  Reed  t.  Kotton,  99  Gal.  617,  84 


Pac.  333,  and  Kredo  v.  Phelps,  146  Gal.  626, 
78  Pac.  1044.  Respondent's  counsel  concede 
the  existence  of  the  rule  invoked,  but  take 
the  position  that  defendant's  amended  an- 
swer made  all  of  the  matters  upon  which  the 
CoMTt  found  both  relevant  and  absolutely 
necessary  to  a  Just  determination  of  the 
cause.  In  its  amended  answer  and  also  la 
its  original  answer  (the  two  differing  In  this 
respect  only  In  the  amount  of  water  claimed) 
defendant  not  only  asserted  Its  right  to  take 
water  from  f»orter  slough,  but  averred  that 
fbr  more  than  30  years  it  and  its  predeces- 
sors had  been  accustomed  to  keep  the  chan- 
nel of  Porter  slough  free  from  obstructions, 
to  divert  its  alleged  share  of  the  waters  of 
Tule  river  into  Porter  slough,  and  to  conduct 
the  water  so  diverted  through  the  channel  of 
said  Porter  slough  to  the  head  of  the  Porter 
slough  ditch. 

[1]  We  think  this  pleading  brought  square- 
ly within  the  Issues  the  proper  division  of 
the  waters  of  Tule  river  and  Porter  slough. 
In  effect  defendant  pleaded  and  proved  that 
by  using  Porter  slough  as  an  artificial  chan- 
nel, cleared  of  the  accumulations  brought 
down  by  flood  waters,  its  right  to  diversion 
began  at  Tule  river.  It  was  tlierefore  en- 
tirely proper  for  the  court  to  determine  ex- 
actly bow  much  water  defendant  might  take 
from  Tule  river  at  the  very  point  where,  ac- 
cording to  the  answer,  defendant's  right  to 
the  water  attached. 

[2]  Section  580,  Code  of  CMl  Procedure, 
provides  that  If  there  be  no  answer  the  re- 
lief granted  plaintiff  may  not  exceed  his  de- 
mands, but  in  any  other  case  the  court  may 
grant  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraioed  within 
the  Issues. 

Defendant,  by  answering,  may  enlarge 
the  scope  of  the  relief  to  any  extent  consist- 
eat  with  the  pleadings  and  "embraced  within 
the  issue."  Casslnella  v.  Allen,  168  Gal.  677- 
680,  144  Pac.  746;  Nathan  v.  Dlerssen,  164 
CaL  607-611,  130  Pac.  12. 

[3]  It  does  not  appear  from  the  findings 
that  defendant's  right  to  a  portion  of  the 
waters  of  Tule  river  antedated  that  of  plain- 
tiff, but  even  If  it  were  apparent  the  mere 
matter  of  prior  appropriation  was  not  rele- 
vant. The  reason  for  this  Is  obvious  and  Is 
seen  In  the  finding  that  only  within  5  years 
before  the  commencement  of  the  action  had 
defendant  Interfered  with  the  natural  divi- 
sion of  the  water  flowing  down  Tule  river  to 
the  bead  of  Porter  slough.  Mere  taking  of 
the  natural  flow  into  Porter  slough  would  not 
vest  in  defendant  any  right  to  alter  the 
course  of  nature  and  by  artificial  means 
cause  a  greater  flow  Into  the  slough.  No 
other  matters  demand  analysis. 

The  judgment  ^d  order  are  affirmed. 

We  ooBCw:  BBNSHAW.  3,;  IiOBieAN,  X 


Digitized  by 


Google 


430 


169  PACIFIC  BBPOBtBB 


(CaL 


ATCHISON,  T.  ft  S.  P.  KT.  CO.  t.  RECLA- 
MATION DIST.  NO.  404,  et  ol. 
(Sac.  2267.) 

(Supreme  Court  of  California.    July  22,  1916. 
Rehearing  Denied  Aug.  21,  1916.) 

1.  Watebs  and  Wateb  Coctbbeb  €=9222— Ib- 

BIOATIOIT  —  RBCLAUATIOI?       ASSESSUSHT  

Collection. 
Seclamation  asaesamenta  have  not  the  char- 
acter of  a  tax  80  as  to  be  collectible  by  execu- 
tion or  levy  upon  the  general  property  of  the 
owner  of  the  land  against  which  the  assess- 
ment is  made. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «=>222.] 

2.  Waters  and  Wateb  Coubbes  €=»222 — 1^- 
BTGATioN— "Reclamation  DistbIot." 

A  reclamation  district  is  an  agency  of  the 
state,  or  local  public  corporation,  for  purposes 
of  local  improvement,  similar  in  that  respect 
to  an  irrigation  district. 

WEJd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  «=>222. 
For  other  definitions,  see  Words  and  Phrases. 
Second  Series,  Reclamation  District.] 

8.  Waters  and  Water  Cottbses  <S=>222 — Ir- 
rigation—Assessment     BY     Reclamation 
Dbstbict— Collection— Stattjtb. 
The  law  authorizing  assessments  by  recla- 
mation districts  does  not  provide  that  the  dis- 
trict may  collect  the  same  by  ordinary  judg- 
ment and  execution  against  the  person  owning 
the  land  assessed;  Pol.  Code,  §  3466,  prescrib- 
ing the  only  method  of  collection. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  (&=>222.] 

4.  Waters  and  Wateb  Cocbses  9=>216— Ib- 
biqation — Collection  of  Reclamation 
Assessment— Constitutionalitt. 

A  law,  authorizing  the  collection  of  assess- 
ments by  reclamation  districts  by  ordinary 
judgment  and  execution  against  the  person 
owning  the  land  assessed  would  be  nnconstltu- 
tionnl,  since  no  property  can  be  subjected  to 
the  burden  of  paying  the  cost  of  such  local  im- 

&rovement  except  property  which  is  specially 
enefited,  while  resort  to  a  personal  judgment 
would  impose  a  burden  on  properi?  not  bene- 
fited. 

[B!d.  Note.— For  other  cases,  see  Waters  and 
/ater  (bourses.  Cent  Dig.   i  305;  Dec.  Dig. 
«=>2ie.] 

5.  Waters  awd  Wateb  Courses  «=>222— Ib- 
RiGATioN— Reclamation    Assessmeni^En- 

FOBCEMENT  AGAINST   RAILROAD STATUTE. 

Under  Pol.  Code,  §  3466,  prescribing  mode 
of  collecting  reclamation  assessments,  not  ex- 
pressly authorizing  the  sale  of  part  of  the  right 
of  way  of  a  railroad  to  satisfy  an  assessment, 
the  courts  cannot  allow  the  ordinary  remedy  of 
an  action  at  law  for  the  recovery  of  a  personal 
judgment  for  the  amount  of  an  assessment 
merely  because  a  part  of  an  easement  or  fran- 
chise of  a  road  used  for  its  right  of  way  can- 
not be  sold  under  such  a  special  assessment 
WT5d.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  «=9222.] 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  J.  A.  Pltimmer, 
Judge. 

Action  to  anntrt  a  reclamation  assessment 
by  Atchison,  Topeka  &  Santa  F6  Railway 
Company  against  RaclamatloD  -District  No. 
404  and  others.    From  a  judgment  declaring 


Wai 


the    asseBsment    valid,.  defi»)dants    appeal 
Judgment  affirmed. 

A.  H.  Ashley,  of  Stockton,  for  appellants. 
E.  W.  Camp,  U.  T.  <31otfelter,  and  M.  W. 
Reed,  all  of  Los  Angeles,  for  respondent 

SHAW,  J.  The  <»mplaint  In  this  case 
states  a  cause  of  action  to  annul  an  assess- 
ment levied  by  the  reclamation  district  to 
pay  the  cost  of  certain  reclamation  work  of 
the  district  The  ground  of  the  action  was 
that  for  various  reasons,  not  necessary  here 
to  mention,  the  assessment  was  Invalid.  la- 
sues  were  formed,  there  was  a  trial  by  the 
court,  and  findings  of  fact  were  made  show- 
ing that  the  assessment  was  valid.  As  con- 
clusions of  law  the  court  held  that  the  as- 
sessment should  not  be  annulled,  but  should 
be  approved;  that  the  same  was  a  lien  en 
the  land  against  whichi  it  was  assessed,  but 
that  defendants  were  not  entitled  to  a  per- 
sonal Judgment  therefor  against  the  plain- 
tiff. Judgment  was  given  accordingly,  de- 
claring the  assessment  valid  and  that  the 
same  constituted  a  lien  on  the  land  de- 
scribed, but  "that  the  defendants  have  no 
other  or  further  relief  herein  except  the 
right  to  apply,  and  to  act  under,  the  provi- 
sions of  section  8466  of  the  Political  Code 
of  the  State  of  California ;  and  that  the  said 
defendants  be,  and  hereby  are,  remitted  to 
said  special  proceedings  provided  for  in  said 
section  for  any  and  all  other  relief." 

The  defendants  appeal  from  the  portion 
of  the  Judgment  above  quoted.  The  individu- 
al defendants,  it  may  be  remarked,  are  the 
trustees  of  said  reclamaticm  district  The 
only  question  presented  for  decision  upon 
the  appeal  is  whether  or  not  the  reclamation 
district  has  the  right  and  power  to  collect 
a  delinquent  assessment  by  an  ordinary  ac- 
tion for  the  recovery  of  a  personal  Judgment 
for  money.  ' 

[1-4]  Assessments  of  the  kind  her6  involved 
do  not  have  the  character  of  a  tax  so  as  to 
'be  collectible  by  execution  or  levy  upon  the 
general  property  of  the  owner  of  the  land 
against  whldi  the  assessment  is  made.  Such 
assessments  may  be  made  upon  the  particu- 
lar property  because  the  improvement  to  b« 
made  wltii  the  money  raised  in  that  manner 
is  presumed  to  benefit  the  property  assessed 
to  an  amount  at  least  equal  to  the  charge 
against  It  A  reclamation  district  ia  an 
agency  of  the  state,  or  local  public  corpora- 
tion, for  purposes  of  local  lmprov«nent  sim- 
ilar in  that  respect  to  an  irrigation  district 
That  such  a  charge  imposed  by  a  local  pub- 
lic corporation  of  that  character  is  an  as- 
sessment and  not  a  tax  was  directly  decided 
in  San  Plego  v.  Linda  Vista  1.  D.,  108  CaL 
193,  41  Pac.  291,  35  L.  R.  A.  83.  The  law, 
authorising  such  assessments  by  tecUuna- 
tion  districts,  does  not  provide  that  tb»  dis- 
trict may  collfect  the  eama^by  ovdinac;  jodg- 
ment  and  execution  against  the  person  own- 
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tug  the  Ipnd  aaanoaoA.  Bectton  3466  of  tlis 
Political  Code  prescribes  the  method  of  col- 
lectlcm,  and  as  no  other  method  Is  author- 
ized, it  follows  that  the  method  prescribed 
mnat  be  followed,  and  is  the  only  remedy  for 
the  failure  to  pay  the  assessment  when  due. 
Erea  if  the  statute  had  provided  that  a  per- 
sonal Judgment  could  be  recovered,  it  would 
have  be&i  to  that  extent  unconstitutional. 
This  was  decided  after  elaborate  discussion 
In  Taylor  v.  Palmer,  31  Cal.  254.  The  prin- 
ciple decided  is  that  no  property  can  be  sub- 
jected to  tbe  burden  of  paying  the  cost  of 
goch  local  improvement  except  the  property 
wbldi  la  specially  benefited  thereby,  and 
that  to  allow  a  resort  to  a  personal  Judg- 
ment to  enforce  payment  would,  in  effect, 
Impose  the  burden  upon  pr(H>erty  not  bene- 
fited. The  decision  was  adhered  to  in  a  num- 
ber «f  cases  Immediately  following  It  and 
It  haa  become  a  well-established  rule.  Bean- 
dty  T.  Valde2,  82  Cal.  279 ;  Ouerln  v.  Reese, 
33  CaL  296 ;  Qaffney  v.  Oough,  36  Cal.  104 ; 
Conlir  T.  Hastings,  36  Cal.  292 ;  Himmelman 
r.  Stetner,  38  CaL  179;  Gillls  v.  Cleveland, 
87  CaL  217,  26  Paa  351;  Manning  v.  Den, 
90  Cal.  617,  27  Pac.  435;  Santa  Cruz  v.  Bo- 
wie, 104  Cal.  286,  87  Pac.  934;  Wniiams, 
Belser  &  Ca  v.  Rowell,  145  Cal.  261,  78  Pac 
725. 

[t]  The  appellants  refer  to  the  finding 
that  the  land  in  controversy  is  used  by  the 
plaintiff  as  a  way  upon  which  It  has  con- 
structed and  is  maintaining  and  operating 
Its  railroad,  and  to  tbe  decision9  of  this 
court  holding  that  a  part  of  the  easement  or 
franchise  of  snch  railroad  used  for  its  right 
of  way  cannot  be  sold  under  a  special  as- 
sessment of  this  character.  Southern  C.  B. 
Co.  V.  Workman,  146  CaL  80,  79  Pac.  686, 
82  Pac  79,  2  Ann.  Cas.  583;  Fox  y. 
Workman,  155  CaL  201,  100  Pac.  246;  Mil- 
ler &  Lux  V.  Enterprise,  etc.,  Co.,  169 
CaL  429,  147  Pac.  567;  Schaffer  v.  Smith, 
169  CaL  769,  147.  Pac.  976.  They  assert  that 
the  fee,  subject  to  the  easement,  is  worth- 
less, and  would  bring  nothing  iZ  sold  s^>a- 
rately.  Tbe  court  so  found.  Upon  these 
premises  they  base  tbe  argument  that  tbe 
effect  of  the  decision,  denying  the  right  to  a 
personal  Judgment,  Is  to  deny  to  the  district 
any  remedy  for  an  admitted  right,  and  that 
therefore  tbe.  court  should,  in  such  a  case, 
allow  the  ordinary  remedy  of  an  action  at 
lav  for  the  recovery  of  a  personal  Judg- 
ment, or  some  equivalent  thereof^  Tbe 
answer  la  that  tbe  state  is  tbe  sole  Judge  of 
the  remedies  It  will  afford  to  a  reclamation 
district  to  raise  money  with  which  to  mals:e 
the  improvements,  If  the  state  sees  fit  to 
withhold  the  means  necessary  to  enable  such 
district  to  collect  an  assessment,  the  courts 
are  powerless  to  interfere.  They  can  only 
enforce  tbe  remedies .  provided  t>y  tbe  law 
governing  tbe  subject.  The  statute  does  not 
expressly  authorize  the  sale  of  a  part  of  the 


right  of  way  through  a  railroad  for  a  eptf- 
dal  assessment,  and  therefore,  under  the 
rule  established  by  the  cases  above  cited, 
such  sale  cannot  be  made.  This  is  a  matter 
of  policy  within  legislative  control,  and  It 
is  for  that  body,  and  not  for  the  courts,  to 
authorize  such  sale  to  oiforce  payment.  Tbe 
court  below  could  not  do  otherwise  than  ren- 
der the  Judgment  above  quoted. 
The  Judgment  is  affirmed. 

We  concur:    SLOSS,  J.;  LAWLOB,  J. 


MICHEXSON  T.  CITY  OF  SACRAMENTO. 

(Sac.  2422.) 
(Supreme  Court  of  California.    July  24,  1916.) 

1.  Municipal  Corporations  $=>120 — Obdi- 
NANCE — False  Declaration  of  Dbobnct— 
DriBOT. 

Under  St  8p.  Sess.  1911,  pi  400,  |  270, 
charter  of  Sacramento,  providing  that  no  ordi- 
nance shall  take  effect  until  30  days  after  its 
passage,  except  a  tax  ordinance  and  one  for 
the  immediate  preservation  of  the  public  peace, 
health,  and  safety,  containing  a  statement  of 
its  urgency,  and  passed  by  a  tour-fifths  vote  of 
the  dty  commiBslon,  tbe  effect  of  declaring  an 
nivency,  when  there  la  none,  is  not  to  void  the 
ordinance,  but  merely  to  postpone  its  taking  «tr 
feet  until  30  days  have  elapsed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f{  274-280;  Dec.  Dig. 
<8:»120.] 

2.  Appxal  and  Error  4=9411— Notice  to 
C>upRK  TO  Pbkpars  Rboobd— Sufficienot. 

Notice  to  tbe  cleric  to  prepare  a  record,  un- 
der Code  Civ.  Proc.  |  953a,  stating  that  detend- 
ant  desires  to  appeal,  but  nowhere  that  it  does 
appeal,  is  ineffectual  to  constitute  an  appeal. 

[Ed.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2100;  Dec.  Dig.  «5>411.] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County ;  Peter  Shields,  Judge. 

Action  by  A.  P.  Mlchelson  against  the  City 
of  Sacramento.  From  a  Judgment  for  plain- 
tiff, the  City  appeals.    Appeal  dismissed. 

Archibald  TeU,  of  Sacramento,  for  appel- 
lant J.  M.  Inman,  of  Sacramento,  Wm.  B. 
Bosley,  of  San  Francisco,  and  li.  T.  Hatfield, 
of  Sacramento,  for  respondent 

SHAW,  X  Tbe  charter  of  Sacramento  pro- 
vides that  no  ordinance  shall  take  effect  until 
30  days  after  its  passage,  except  a  tax  ordi- 
nance and  "except  an  ordinance  for  the  im- 
mediate preservation  of  the  public  peace, 
health,  or  safety,  which  contains  a  statement 
of  its  urgency  and  is  passed  by  a  four-fifths 
vote  of  tbe  city  commission."  Section  270, 
Stats.  Sp.  Sesa.  1911,  p.  400.  On  June  30, 
1915,  tbe  commission  passed  an  ordinance, 
section  30  of  which  declared  that  it  was  for 
tbe  immediate  preservation  of  tbe  public 
safety,  and  a  matter  of  urgency,  and  should 
take  effect  15  days  after  Its  imssage.'  On 
Jnly  15,  1915,  the  plaintiff  sued  to  enjoin  the 
dty  from  enforcing  said  ordinance  on  tbe. 
ground  tbat  there  was  no  urgency  and  t^at 
the  declaration  that  there  was  an  urgency 
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wbea  none  exlated-  had  the  sCeet  «t  maUng 
the  ordinance  void.  On  July  28,  Idlfi,  the 
court  made  a  preUminary  order  of  Injunction 
In  tbe  case  poiporttnc  to  reatcaln  tbe  city 
from  enforcing  tbe  ordinance  nntlV  further 
order. 

[1]  The  law  of  tbe  case  la  settled  by  tbe 
dedsloa  of  this  court  In  the  Hoffman  Case, 
155  CaL  120,  99  Pac.  617,  132  Am.  St  Bep. 
75,  with  which  we  are  entirely  satlafled,  hold- 
ing, with  respect  to  Los  Angeles,  having  an 
Identical  provision  In  Its  charter,  that  tbe 
effect  of  declaring  an  urgency  when  there 
was  none  Is  not  to  avoid  the  ordinance,  but 
merely  to  postpone  tbe  taking  effect  thereof 
untU  the  period  of  30  days  has  elai>sed. 

[2]  We  are,  however,  without  power  to  de- 
termine the  validity  of  the  preliminary  lur 
Junction  in  tbls  case,  for  no  effectual  appeal 
has  been  taken.  The  record  contains  a  no- 
tice to  tbe  clerk  to  prepare  a  record  under 
section  953a  of  the  Code  of  Civil  Procedure. 
Tbls  notice  states  that  tbe  defendant  desire^ 
to  appeal,  but  nowhere  declares  that  It  does 
appeal.  Mo  etber  notice  was  given.  Tbe 
case  comes  within  tbe  dedslons  la  Bollng  v. 
Alton,  162  Cal.  297,  122  Pac.  461;  Marenccl 
V.  Vowlnckel,  194  Gal.  693, 130  Pac.  430 ;  and 
EsUte  of  Faber,  ICS  CaL  492,  143  Pac.  737, 
holding  that  such  a  notice  la  Ineffectual  to 
constitute  an  appeaL  Tbe  matter  is  of  slight 
iwpoitance  sini«  tbe  case  Is  still  pending  on 
tbe  merits,  and  tbe  court  below  is  not  bound 
by  its  preliminary  order. 

Tbe  appeal  Is  dismissed. 

Weconcnr:  ANOBLLOTOH,  O.  J. ;  SLOSS^ 
J.;  LORIOAN,  X;  HBN8HAW,  J.;  LAW- 
UOU,  J. 


RBAS  V.  CLEMEKCB  et  aL    (L.  A.  3773.) 
(Supreme  Court  of  California.    July  24,  1916.) 

1.  Pabtition   €=>53  —  RECBrvEB  —  Pbopbiett 

OF  Af  roumcBNT. 
In  a  partition  suit  by  plaintiff  against  a 
number  of  tenants  in  common  with  him  of  land 
and  a  well  and  pumping  plant,  wbere  it  did 
not  appear  that  an;  of  tne  tenants  in  common 
was  in  exclusiye  possession  of  the  plant,  or  pre- 
venting any  other  tenant  from  operating  the 
same,  there  being  nothing  to  indicate  that  plain- 
tiff was  not  able  to  operate  the  plant  for  his 
own  use  and  thereby  obtain  whatever  water  he 
desired,  appointment  of  a  receiver  was  not  jus- 
tified by  tbe  facts  that  piaintiS  and  many  de- 
fendants were  dependent  upon  water  from  the 
pumping  plant  for  irrigation,  that  the  owners 
of  tlM  tract  could  not  agree  on  the  management 
and  operation  of  the  plant,  that  It  had  not  been 
operated  durin|!  tbe  10  days  preceding  the  filing 
of  tbe  complamt,  and  that  unless  water  was 
soon  supplied  plaintiff's  crops  and  those  of 
other  parties  would  be  wholly  lost,  since  a  re- 
ceiver cannot  be  appointed  where  no  tenant  in 
common  is  attempting  to  oust  [JaintiS  or  in  atny 
way  interfering  with  the  use  of  the  property  or 
otlterwise  endangering  his  rights. 

[Kd.  Note.— Pot   other   cases,   see   Partition, 
OeMt  Dig.  I  147;  Dec.  Dig.  «sn68.] 


2.  Paxtttiov  «»68— KaoBmcB— Pamitioii 

Suet. 
A  receiver  may  be  appointed  in  a  partition 
suit  whenever  facts  appear  which  justify  such 
appointment 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  i  147;  Dec.  Dig.  «b3>58.] 

Department  2.  Appeal  from  Snperlor 
Court,  Los  Angeles  County ;  Paul  J.  HcCor- 
mlck.  Judge. 

Action  by  C.  B.  Reas  against  Victor  Clem- 
ence  and  others,  and  J.  W.  Barnes  and  otlk- 
ers.  From  an  ex  parte  order  appointing  a 
receiver  upon  plaintiff's  application,  Barnes 
and  otbers  appeal.    Order  reversed. 

Kendrlck  &  Ardls,  of  Lob  Angelea,  for  ap- 
pellants; Ben  S.  Hunter  and  J.  B.  Randall, 
both  of  Los  Angles,  for  resiwndent. 

SHAW,  J.  Tbls  Is  an  aMieal  tnm  an  ex 
parte  order  appointing  a  receiver  npon  tbe 
application  of  tbe  plaintiff,  and  based  solely 
upon  the  allegations  of  tbe  complaint.  Tbe 
appellants  claim  that  the  facts  stated  do  not 
justify  the  appointpient  of  a  receiver. 

Tbe  complaint  stated  a  cause  of  action  for 
partition  of  a  tract  of  land.  It  la  alleged 
that  tbe  platutlff  and  defendants  own,  as  ten- 
ants In  common,  tbe  laud,  together  with  the 
well,  pumping  plant,  and  pipe  line  nsed  In 
connection  therewith,  situated  npon  the 
premises,  and  that  they  are  now  in  posses- 
sion thereof.  The  order  appointing  tbe  re- 
ceiver authorized  blm  to  take  possession  of 
the  premises,  operate  the  pumping  .plant, 
distribute  tbe  water  obtained  therefrom,  and 
Incur  such  Indebtedness  as  should  l>e  neces- 
sary for  said  purposes.  According  to  the  al- 
legations of  the  complaint,  there  are  168  per- 
sons Interested  as  tenants  In  common  In  the 
land,  each  owning  a  small  Interest  therein. 
Tbe  area  of  the  land  is  not  stated.  Tbe 
facts  npon  which  tbe  order  appointing  tbe 
receiver  is  based  are  that  the  plaintiff  and 
many  of  the  defendants  are  dependent  upon 
the  water  from  the  aforesaid  pumping  plant 
for  Irrigation  and  domestic  use;  that  tbe 
plaintiff  has  10  acres  in  vegetables  and  fruit 
which  must  be  irrigated  to  keep  them  alive, 
and  that  his  only  source  of  water  la  from 
said  well  and  pumping  plant ;  that  tbe  own- 
ers of  the  tract  cannot  agree  among  them- 
selves for  tbe  management  and  operation  of 
the  pumping  plant;  that  it  had  not  been 
operated  during  the  10  days  preceding  the 
filing  of  tbe  complaint,  during  which  time  the 
plaintiff  and  many  other  parties  had  been 
wholly  deprived  of  tbe  water  for  domestic 
use  and  Irrigation,  whereby  their  crops  have 
been  injured;  and  that  they  wHl  continue 
to  be  injured  and,  unless  water  is  aapplled 
soon,  will  be  wholly  lost. 

[Y,  <]  We  do  not  think  the  facts  stated 
Justify  tbe  extraordinary  remedy  of  the  ap- 
pointment of  a  receiver.  It  appears  that  the 
parties  are  in  possession  of  tbe  property.  In- 
cluding tbe  pumping'  plant,  and  It'  does  not 
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appear  that  any  <me  of  tbe  tenants  In  com- 
mou  is  In  exclusive  possession  oi  the  immp- 
iDg  plant,  or  Is  hindering  or  preventing  any 
other  teitant  in  common  from  operating  tbe 
same.  Ibere  Is  nothing  to  indicate  that  the 
plaintiff  is  not  abundantly  able  to  operate 
the  pumping  plant  for  his  own  use,  or  that 
it  is  so  situated  that  he  cannot  do  so  and 
thereby  obtain  whatever  water  he  desires. 
It  is  true  that  a  receiver  may  be  appointed 
In  a  partition  salt  whenever  facts  appear 
which  josttfy  such  appointment.  Ooodale  v. 
15th  Dlst  Court,  56  Cal.  26.  But.  as  that 
case  abundantly  shows,  there  is  no  precedent 
for  the  appointment  of  a  receiver  in  a  parti- 
tion suit  where  no  tenant  in  common  is  at- 
tempting to  oust  the  plaintiff  or  is  in  any 
way  Interfering  with  his  common  possession 
and  use  of  the  property,  or  otherwise  endan- 
lerlng  the  rights  of  the  plaintiff  therein. 
The  order  is  reversed. 

We  concur:  HENSHAW.J.;  LORIGAN.J. 


In  r*  PUSEY'S  ESTATE.    OU  A.  4377.) 
(Sapreme  Court  of  Oa^onla.    Jnly  25,  1916.) 

1.  Mabbiaob      4e=>50(l)  —  Pbesuicptions  — 
Death  or  Pkob  Spotras. 

l%e  will  of  wife  being  contested  by  husband 
as  revoked  by  her  subsequcitt  marriaEe  to  him 
by  direct  provision  of  Cfv.  Ck>de,  S  l300,  inva- 
lidity of  Uiis  marriage  was  not  shown  by  evi- 
dence of  two  prior  marriages,  from  which  al- 
leged invalid  divorcee  wese  secured,  respective- 
ly, 20  and  7  years  before  the  marriage  attacked, 
without  evidence  that  either  former  wife  was 
alive  at  time  of  marriage  attacked,  irrespective 
of  validity  of  the  divorces. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  {{  79,  83.  88.  88;  Dec  Dig.  <&=> 
KKD.l 

2.  MABBIAaS       ^=40(1,  11)   —  PBEStJMPTIONS 
AND   BUBDKR   or  PbOOF. 

There  is  a  strong  presamptlon  of  the  legal- 
ity of  marriage,  and,  when  a  marriage  has  been 
shown,  one  attacking  it  has  the.  burden  of 
proving  it  illegal  and  void. 

[Ed.  Note. — ^For  other  cases,  see  Marriage, 
Cent.  Dig.  U  68,  6S ;  Dec.  Dig.  «E3>40(1,  11).} 

In  Bank.  Appeal  from  Superior  Court, 
Orange  County ;  Z.  B,  West,  Judge. 

In  the  matter  of  the  estate  of  Oertrude  C. 
Pusey,  deceased.  Henry  F.  Pusey  nominated 
U.  M.  Crookshank  as  administrator,  and  the 
nominee  applied  for  letters  of  administration. 
A  will  of  decedent  was  offered  for  probate 
by  S.  H.  ¥lnley  and  contested  by  Henry  F. 
Posey.  H.  H.  Grookshank  appeala  from  an 
order  denying  hla  application  for  letters ;  and 
Henry  F.  Pusey  appeals  from  the  judgment 
mstaining  the  will  and  from  an  order  deny- 
ing his  motion  for  new  trial.    Reversed. 

C.  D.  Latow^tt^  of  Oregon  Glty,  Or.,  and 
WllUams.  A  Biitan,  of  Banta  Ana,  for  appel- 
lants. Steele  Finleg'',  of  Santa  Ana,  imd  B. 
J.  Fleming  and.  B.  F.  Woodard,  b«th  .of  Los 
Angeles,  for  respondeat 


MELVIN,  J.  Henry  F.  Posey,  wh»  asserts 
that  be  is  the  surviving  husband  of  Gertrude 
C.  Pusey,  deceased,  nominated  M.  M.  Crook- 
shank  as  administrator  of  her  estate,  which 
consists  of  property,  real  and  personal,  in 
Orange  county.  His  nominee  applied  for  let- 
ters of  administration.  The  application  was 
denied  on  the  ground  that  Henry  F.  Pusey 
was  not  tbe  surviving  husband  of  Gertrude 
G.  Pusey,  and  that  she  did  not  die  Intestate. 
A  will  executed  by  her  prior  to  her  alleged 
marriage  to  Pusey  was  offered  for  probate 
by  S.  IL  Finley.  This  alleged  will  was  con- 
tested by  Pusey  on  tbe  ground  that  the  tes- 
tatrix was  his  wife,  and  that  the  instrument, 
haviug  been  executed  prior  to  tbe  marriage, 
was  revoked  thereby  under  the  law  as  de- 
clared by  section  1300  of  the  .Civil  Code.  The 
will  was  upheld  on  the  ground  that  two  pur- 
ported divorces,  apparently  granted  In  tbe 
state  of  Oregon,  each  seemingly  releasing 
Pusey  from  the  bonds  of  matrimony,  were 
void,  ojsd  that  he  bad  never  been  legally  mar- 
ried to  the  decedent.  Both  .matters  were 
heard  together.  M.  M.  Crooksh^nk  appeals 
from  the  order  denying  bis  application  for 
letters  of  administration,  and  Henry  F.  Pusey 
prosecutes  appeals  from  the  Judgment  sus- 
taining the  will  and  from  an  order  debying 
bis  motion  for  a  new  trial. 

It  is  not  disputed  that  a  ceremony  of  mar- 
riage between  Henry  P.  Pusey  and  Gertrude 
O.  Flnley  was  performed  by  a  minister  of  the 
gospel  at  Berkeley,  CaL,  on  the  16th  day  of 
June,  1914,  after  a  license  in  dne  form  had 
been  issued  by  the  county  clerk  of  Alameda 
county ;  that  the  parties  to  the  alleged  mar- 
riage Immediately  went  to  Oregon  City,  Or., 
where  Mr.  Pusey  was  engaged  in  business; 
and  that  they  Uiere  lived  together  as  hus- 
band and  wife  until  the  time  of  Mrs.  Pnsey's 
death,  which  occurred  on  October  1,  1914. 
The  deceased  left  no  issue,  but  is  survived 
by  brothers  and  sisters  who  reside  in  this 
state. 

[1,2]  The  proponent  of  the  will  offered  in 
evidence  tbe  Judgment  rolls  and  some  other 
papers  in  two  cases,  tried  in  the  circuit  court 
of  the  county  of  Clackamas,  state  of  Oregon, 
and  entitled,  respectively,  "Henry  Franklin 
Pusey  V.  Julia  Pusey,"  and  "Kittle  B.  Ptisey 
V.  P.  H.  Pnsey."  The  judgment  in  the  first 
case  was  rendered  on  November  13, 1893,  and 
lA  the  second  suit  the  decree  was  given  on 
May  7,  1907.  At  the  time  of  the  bearing 
herein  more  than  20  years  had  elapsed  sliice 
tbe  tenderins  of  the  first  decree  o<  di;vorce, 
apd  more  than  7  yeaxa  bad  followed  Uiat  In 
the  second  actkm.  Bespondent  prodaced  no 
evidence  tending  to  sbcrw  whetiMn  ov  not  Julia 
Pusey  or  Kittle  Ei.  Pvney  was  alive  at  the 
date  of  the  marriage  of  Henry  Franklin  Pus; 
ey  to  Gectrude  C.  Ftnley.  It  was  therefore 
ejcrov  on  the  pant  ef  tbe  probate  eowt  tp  find 
tbat  the  said  marriage  was,  iavalld,  no  mat- 
ter whether  or-  not  the  purported  dlvwces 
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granted  In  Oregon  were  or  either  of  them  was 
void  for  any  technical  reasons,  because  It  la 
well  settled  In  this  state  that  when  a  mar- 
riage has  been  shown  In  evidence,  the  law 
raises  a  strong  presumption  of  Its  legality, 
casting  the  burden  of  proof  upon  the  person 
attacking  it,  and  requiring  him  to  show  that 
it  is  illegal  and  void.  This  burden  was  not 
met  in  the  matters  at  bar. 

This  subject  has  been  so  recently  and  so 
thoroughly  discussed  in  the  opinion  of  this 
court  written  by  Mr.  Chief  Justice  Angellottl, 
in  the  ease  of  Wilcox  v.  Wilcox,  155  Pac.  95, 
that  we  need  not  devote  any  further  space  to 
it  That  case  and  the  authorities  dted  in 
the  opinion  furnish  complete  support  to  the 
conclusion  wbich  we  have  reached  in  relation 
to  the  appeals  now  before  us. 

The  Judgment  and  the  two  orders  from 
which  these  appeals  are  prosecuted  are  re- 
versed. 

We  concur:  ANQBULOTTI,  O.  J. ;  SHAW, 
J.;  SLOSS,  J.;  LORIOAN,  J.;  HENSHAW, 
J.;  LAWLOB,  J. 


BRANDT  BROS.  v.  FRESNO  HOTEL  00. 
et  aL    (S.  F.  6915.) 

(Supreme  Court  of  California.    July  27,  1916. 
Rehearing  Denied  Aug.  25,  1816.) 

MBCHAiaca'    Liens   «=»281(4)  —  Rkasonabue 

Value— EviDENCB. 
Evidence  that,  pursuant  to  contract  between 
subcontractor  and  contractor  that  76  per  cent, 
of  the  value  of  the  work  done  and  materials  fur- 
nished by  the  subcontractor  was  to  be  paid  for 
each  month,  and  that  the  estimates  of  these 
values  were  to  be  adjudged  by  the  architect,  the 
subcontractor  each  month  put  in  bills,  so  ad- 
judged by  the  architect,  and  received  payments 
thereon  without  complaint,  held  sufficient  to  sus- 
tain a  finding  that  the  reasonable  value  was 
no  more,  as  against  contention  of  subcontractor 
seeking  mechanic's  lien  for  reasonable  value 
of  its  work  and  material;  the  contract  be- 
tween owner  and  contractor  having  been  TMd 
and  been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  671 ;   Dec.  Dig.  «=>281(4).] 

Department  2.  Appeal  from  Superior 
Court,  Fresno  County ;    H.  Z.  Austin,  Judge. 

Mechanics'  lien  proceeding  by  Brandt  Bros., 
a  copartnership  composed  of  F.  C.  Brandt  and 
another,  against  Fresno  Hotel  Company  and 
others.  XVom  the  Judgment  awarding  Uen 
for  less  than  claimed,  plaintiff  appeals.  Af- 
firmed. 

O.  W.  Miller,  of  Stockt<m,  and  Johnston 
ft  Jones,  of  Fresno,  fbr  appellant  Frank  H. 
Short,  Sboit  &  Sutherland,  and  F.  E.  Cook, 
all  of  Fresno  (Carl  E.  Lindsay,  of  Fresno,  of 
counsel),  for  respondents. 

HBNSHAW,  J.  The  Fresno  Hotel  Compa- 
ny entered  into  a  contract  with  H.  C.  Faiiey 
for  the  erection  of  a  hotel,  on  property  be- 
longing to  the  Hotel  (3ompany  in  the  dty  of 


Fresno,  for  the  sum  of  fl99|500.  Plaintiff 
contracted  with  Farley  to  do  all  the  plumb- 
ing, ventilating,  steam  heating,  etc.,  for  the 
aggregate  sum  of  $29,800,  payments  to  be 
made  at  the  rate  of  76  per  cent  of  the  value 
of  the  work  installed  each  month.  Much 
work  was  done,  when  finally  Farley  abandon- 
ed his  contract.  At  the  time  of  this  abandon- 
ment plaintiff  had  presented  bills  month  by 
month,  itemizing  the  amount  and  value  of  the 
labor  performed  and  materials  furnished  dur- 
ing the  preceding  month.  The  value  of  the 
amount  of  the  work  done  and  materials  fur- 
nished by  plaintiff  as  evidenced  by  its  own 
bills  was  $14,532.30,  with  extra  work  amount- 
ing to  $320.35,  or  a  total  of  $14,852.65.  There 
had  been  paid  75  per  cent  of  this,  or  the 
sum  of  $9,267.62.  The  court  awarded  Brandt 
Bros,  a  lien  for  the  difference,  amounting 
to  $5,585.65. 

The  court  htid  the  original  contract  be- 
tween the  owner  and  Farley  to  be  void  for 
reasons  not  here  under  consideration.  Ap- 
pellant's contention  is  that  under  section 
1183,  Code  of  Civil  Procedure,  as  it  read  at 
the  time  of  this  trial  it  was  entitled  to  the 
reasonable  value  "of  the  labor  and  materials 
furnished,"  notwithstanding  Its  contract; 
that  this  value  was  not  the  value  evidenced 
by  its  bills;  that  its  bills  were  evidences 
merely  of  the  "wholesale"  cost;  and  that 
as  a  retailer  In  plumbers'  supplies  and  work 
it  was  entitled  to  an  addition  of  at  least  20 
per  cent  above  the  amount  of  the  bills  pre- 
sented and  allowed.  Appellant  argues  that 
the  evidence  shows  that  this  added  charge  ot 
from  20  to  35  per  cent  over  the  wholesale 
price  Is  reasonable  and  in  accordance  with 
the  current  course  of  business,  and  tliat  the 
court  should  have  awarded  it  this  increased 
amount  accordingly. 

Bat,  narrowing  this  consideration  to  the 
single  proposition  of  conflicting  evidence,  it 
cannot  be  said  that  the  court's  finding  of 
the  reasonable  value  upon  which  it  based  Its 
award  is  unsupported  by  the  evidence,  and 
if  It  be  supported  by  the  evidence  there  la 
an  end  to  appellant's  complaint  That  evi- 
dence, as  al)ove  outlined.  Indicates  that 
month  by  month  this  appellant  presented 
its  bills,  showing  the  reasonable  value  of  the 
work  performed  and  materials  furnished. 
In  addition  to  this  the  claim  of  lien  and  the 
complaint  show,  in  accordance  with  the  ac- 
tual transaction  between  appellant  and  Far- 
ley, that  75  per  cent  of  the  value' of  the  la- 
bor done  and  material  furnished  were  to  be 
paid  for  each  month.  Moreover,  the  esti- 
mates of  these  values  were  by  tne  terms  of 
the  contract  to  be  adjudged  by  the  architect, 
and  they  were  so  adjudged,  and  anpellabt 
accepted  them  uncomplainingly  until  at  the 
time  of  this  trial,  when  be  seeks  to  recover 
20  per  cent  more,  not  only  more  than  it  had 
contracted  for,  but  more  than  It  had  declared 
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mooth  tqr  maoth  was  ttas  ▼aloe  ot  its  work 
and    material. 

The  Judgment  appealed  from  ao  far  as  con- 
ceins  tbe  present  gronnd  of  attack  on  It  Is 
tberefbre  affirmed. 

We  Goacor:   LOBIGAN.  J.;    MELVIN,  X 


W.  R.  HIDEOUT  tX).  t.  PILLSBURT  et  al., 

Industrial  Accident  Commiaiion. 

(a  V.  7657.) 

(Supreme  Goort  of  California.    July  26,  1916.) 

1.  Masteb  ard  Skbvart  «=>406(1)— Wobk- 
xen'b  Coxpsnsation  —  SuvFicisKOT  or 
EvioENCB  —  VioulHoit  or  Khplotsb's 
Rct^b. 

Eridence  Md  to  anitain  a  finding  of  the 
Induatrial  Commiasion  that  the  employer  had 
00  specific  role  requirinc  bar^  deck  hands 
to  remain  within  the  cabin  dunng  the  trip  be- 
tween wfaarrea. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Dec.  Dig.  «=s>406(l).] 

2.  Maetteb  and  Ssbtart  «=»378— WoBKiniR'a 

COHFBNSATIOir — OboUNOS     or     LlABDUTT— 
INJUBT  in  CotTBSB  OF  EUPLOYMBNT. 

A  deck  hand  who  helped  load  and  unload  a 
barge  at  its  termini  h«(d  to  have  drowned  in 
the  course  of  his  employment,  where  he  fell  off 
on  a  trip  between  such  termini,  although  he  had 
DO  duties  to  perform  during  the  tiip> 

[Ed.  Note. — For  other  caaes,  see  Master  and 
Servant,  Dec.  Dig.  «=>87a] 

3.  Masteb  ard  Skbtant  C=>380— Wokkmkn's 
compbwbatiow  —  wnxful  misconduct  — 
What  CoNsmrrrra. 

Where  the  deck  hand  was  last  seen  leaning 
against  a  poet  near  the  barge's  edge,  apparent- 
ly asleep,  keld  be  was  not  guilty  of  willful 
misconduct  barring  recovery  under  the  Work- 
men's Compensation  Act  (St.  1011,  p.  706). 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Serrant,  Dec.  Dig.  «s>S80.] 

4.  EvisxNOB    «=»59  —  Vvsmntmofn  —  Svi- 

CIDB. 

An  applicant  nnder  the  Workmen's  Com- 
pensation  Act  is  entitled  to  the  presumption 
that  a  deceased  employ^  did  not  commit  suicide 
where  the  circumstances  are  consistent  with 
accidental  death  and  there  is  nothing  to  sng^ 
gest  suicide. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  79;  Dec.  Dig.  <8s>69.] 

In  Bank.  Proceedings  under  the  Work- 
men's Compensation  Act  against  the  W.  R. 
Hideout  Company,  to  recover  compensation 
for  the  death  of  Francisco  Coelho.  From 
an  award  of  compensation  tlie  W.  R.  Ride- 
out  Company  brings  certiorari  proceedings. 
Award  confirmed. 

CNelU  ft  O'Neill,  of  Oaklapd,  fw  petiUon- 
er.  Christopher  M.  Bradley'  of  San  Fran- 
daco.  ftnr  respondents. 

MELVIN,  J.  Certiorari  to  review  the  ac- 
tion of  the  Industrial  Accident  Cogumlssion 
in  awardinc  oompensation  for  the  death  of 
one  Francisco  Coelho  who,  on  June  27,  1914, 
fell  from  a  barge  wbldi  was  being  towed 
op  the  Oakland  estuary  and  wag  drowned, 
Godho  was:a  dedc  hand«ii  a  targq  operated 


by  the  W.  R.  Rldeout  Company.  His  duties 
consisted  in  helping  to  load  and  unload  the 
barge.  On  tbe  day  in  question  he  went  to 
work  in  San  Francisco  at  6  o'clock,  and 
shortly  after  that  hour  tbe  barge  was  started 
on  its  trip  to  Oakland.  Coelho  had  no  du- 
ties to  perform  during  the  voyage.  There 
was  a  house  provided  for  tbe  men  on  board 
the  barge,  and  tbe  evidence  tended  to  show 
that  some  of  them  were  in  that  place  amus- 
ing themselves  by  playing  cards  during  the 
trip.  There  was  testimony  to  the  fact  that 
a  breeze  was  blowing,  but  nothing  to  indi- 
cate that  the  weather  was  unusually  stormy. 
Some  of  tbe  witnesses  said  that  the  bay  and 
the  estuary  ware  "a  little  rough,"  but  ez- 
plained  that  the  disturbance  of  tbe  water 
was  about  that  which  mlgbt  result  from  tbe 
passing  of  a  steamer.  Set  into  tbe  deck  were 
six  or  seven  posts  each  3^  feet  high  and  12 
or  16  inches  from  the  edge  of  tbe  barge. 
After  the  barge  had  entered  the  estuary,  one 
of  the  men  went  out  on  deck  to  get  the  lunch 
baskets  for  himself  and  bis  fellow  work- 
men. He  observed  Coelho  leaning  against 
one  of  the  posts.  He  was,  as  this  man  tes- 
tified, "inside  of  tbe  post,"  meaning  doubt- 
less on  tbe  side  of  the  post  farthest  from 
the  edge  of  the  barge.  Coelho  was  appar- 
ently asleep.  The  man,  Rodrlgues,  pulled 
Coelbo's  coat  and  said:  "Frank,  you  crazy? 
Come  on  inside."  To  which  Coelho  answer- 
ed :  "Na  Leave  me  alone."  Rodrlgues  then 
left  mm,  and  he  was  never  again  seen  alive. 
His  body  was  afterwards  washed  ashore  at 
a  point  near  the  place  where  the  conversa- 
tUHi  between  Rodrlgues  and  Coelho  took 
place.  The  majority  of  the  Industrial  Acci- 
dent Commhislon  found  that  Coelbo's  death 
was  accidental;  that  it  happened  while  he 
was  performing  a  service  growing  out  of  in- 
cidental to  and  in  the  course  of  his  employ- 
ment, and  was  not  caused  by  the  willful  mis- 
conduct or  intoxication  of  the  employe. 
There  was  an  attempt  at  the  hearing  before 
the  commission  to  prove  that  Coelho  was 
intoxicated,  but  it  was  without  success,  and 
the  finding  that  death  was  not  due  to  Intox- 
ication was  tbe  only  one  proper  under  the 
circumstances. 

[1]  Petitioner  insists  that  Coelho  was  vio- 
lating a  well-established  rule  by  which  the 
employes  were  required  to  remain  in  the 
bouse  or  cabin  of  tbe  barge  during  the  trips. 
There  was  some  testimony  to  tbe  effect  that 
tbe  man  in  charge  of  tbe  barge  frequently 
told  the  other  employes  to  stay  Inside  of  the 
house,  but  it  was  not  shown  that  Coelho, 
who  had  worked  on  the  barge  but  a  few 
days,  had  ever  been  told  of  any  rule  prohibit- 
ing blm  from  occupying  any  portion  of  the 
deck  while  tbe  barge  was  in  motion.  On 
tbe  contrary,  it  appears  that  during  the  very 
trip  on  Which  tbe  tragedy  occurred  some  of 
the  men  had  been  playing  cards  out  on  deck, 
and  Martinez,  who  was  in  command.  Joined 
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In  their  game.  ITnder  this  condition  of  the 
evidence  we  may  not  disturb  the  finding  that 
Coelho  was  not  violating  any  specific  nrte 
of  his  employe*  by  leaning  against  the  stout 
post  or  bitt 

[2-4]  Nor  can  we  say  that  his  position  was 
so  perilous  that  he  displayed  a  spirit  ot 
bravado  and  reckless  foolhardlness  by  oc- 
cupying it  Taking  the  trip  from  San  Fran- 
cisco to  Oakland  on  that  barge,  so  that  upon 
arrival  at  the  latter  city  he  might  be  ready 
to  assist  in  removing  the  cargo,  was  a  part 
of  Ck>elbo's  duty.  Therefore  he  was  In  the 
course  of  Ms  employment  when  the  accident 
occurred  if  he  was  not  either  recklessly  or 
In  defiance  of  orders  occupying  a  place  of 
great  peril.  While  his  conduct  was  not  care- 
ful and  was  not  characterized  by  eacii  cau- 
tion as  would  be  entirely  commendable  in 
one  afloat  upon  such  a  craft,  we  cannot  say 
that  It  amounted  to  willful  misconduct. 

There  is  some  suggestion  on  the  part  of  the 
petitioner  that  it  was  Incumbent  upon  the 
applicant  before  the  commission  to  negative 
the  possibility  of  suicide.  While  the  burden 
of  proof  Is  upon  the  applicant,  It  is  not  nec- 
essary that  every  possibility  of  death  by  oth- 
er than  accidental  means  should  be  negativ- 
ed. The  circumstances  in  evidence  are  en- 
tirely consistent  with  death  by  accident,  and 
there  is  no  word  of  testimony  tending  to  sug- 
gest either  suicide  or  homicide.  Without 
such  evidence  the  claimant  was  entitled  to 
the  presumption  that  a  sane  man  probably 
would  not  commit  suicide.  There  was  no 
showing  and  no  attempt  to  prove  that  Coelho 
was  laboring  under  any  great  mental  strain. 
The  finding  of  death  by  accident  was  there- 
fore fully  sustained. 

As  Coelho  was  going  on  his  employer's 
business  by  the  very  conveyance  famished 
by  the  employer  for  that  purpose,  there  can 
be  no  question  of  the  correctness  of  the  find- 
ing that  the  accident  occurred  In  the  course 
of  and  arose  out  of  his  employment.  In  le 
Donovan,  217  Mass.  76,  104  N.  B.  431,  Aim. 
Cas.  1915C,  778. 

No  other  contentions  of  petitioner  demand 
discussion. 

The  award  is  aSirmed. 

We  concur :  ANGBLLOTTI,  a  J. ;  SHAW, 
J.;  SLOSS,  J.;  LOBIGAN,  X;  HENSHAW, 
J. ;   LAWLOR,  J. 


MEYEE  et  ux.  V.  McNUTT  HOSPITAJU 
(S.  F.  6980.) 

(Snpreme  Court  of  California.    Jnly  26,  1916.) 

1.  HosprrALs  «=»8  — Case  Requibeo— Inju- 

Blns  TO  PaTTENTS— EVIDENCB>--SUFF1CIENCT. 

Evidence  held  to  Juatify  the  Jury  in  finding 
that  bums  were  inflicted  nn  patient  while  un- 
conscious and  under  exemsive  care  of  .defend- 
ant's nurses. 

[Ed.  Kotc— For  other  cases,  see  Hospitals, 
Cent.  Dift.  I  14;   Dec.  Dig.  «S=>8.) 


2.  M^auoENOB  «33l34(2)-'-'How  HJarABiiisHED 

— ClBCUMSTANTIAI,    BvmKNCE. 

NeKligemoe  may  be  .established  I9  dream- 
stantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §  272;   Dec.  Dig.  (S=»134(2)!] 

3.  W1TNESSE8     «=>330(1)  —  Cboss- Examina- 
tion. 

Where  a  physician  testified  that  nniess  nerv- 
ous collapse  occurred,  there  was  no  necessity 
for  making  hot  or  cold  applications  to  the  pa- 
tient, it  was  competent  to  crow-examine  him  as 
to  custom  in  maUioR  such  applications;  plain- 
tiff having  alleged  that  she  was  burned  by  such 
applications  while  unconscious  preceding  an  op- 
eration. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1106;   Dec  Dig.  «^=»330(1).] 

4.  WlTNESBES     4=3330(1)  —  Cboss-Bxamina- 
TION. 

Where  a  nurse  tectifled  that  she  put  no  hot 
applicatiooB  in  the  patient's  bed,  it  was  oomi>e- 
tent  for  counsel  to  cross-examine  her  on  the 
custom  of  the  hoapital  as  to  wanning  beds  after 
operations,  for  the  purpose  of  testing  tl>e  truth 
of  her  statement  that  no  artificial  heat  wag  ap- 
plied to  the  patient,  who  was  bnmed  during  on 
operation. 

rEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  U06;  Dec.  Dig.  «=>330(1).] 

5.  HOSPTTAM  <s=a>8  — Caim  K*qotbei>— Ikjtj- 
BiKfl  TO  Patients— BviDKWOB-^AnMiBsiBii:,- 

ITY— PBEertrMPTIONS. 

Under  contract  of  hoapital  with  patient,  tho 
corporation  owes  her  a  duty  of  protection,  which 
it  violates  by  use  of  any  instrumentality  pro- 
ducing painful  bums,  so  that  proof  of  such  ac- 
cident carries  with  it  the  presumption  of  negli- 
gence, and  the  doctrine  res  ipsa  loquitur  ap- 
plies, regardless  of  whether  the  injury  was  caus- 
ed by  carelessness  of  competent  nurses  or  negli- 
gence in  selecting  Incompetent  nurses. 

[E3d.  Note.— For  other  cases,  see  Hospitola, 
Cent  Dig.  i  14;  Dec.  Dig.  «=>8.1 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Jas.  M.  Troutt,  Judge. 

Action  by  A.  E.  Meyer  and  wife  against 
the  McNntt  Hospital.  From  Judgment  for 
plaintiffs,  and  order  denying  new  trial,  de- 
fendant appeals.    Aflrmed. 

MarweU  McNutt,  Joseph  C.  Meyersteln, 
and  Asher,  Meyersteln  &  McNntt,  all  ot  San 
Francisco,  f<w  appellant.  Wilder  Wight,  of 
Oakland,  and  I.  F.  Chapman,  of  San  Fran- 
cisco, for  respondents. 

MELVIN,  J.  Plalntlffia  sued  on  account 
of  injuries  caused,  as  alleged,  by  the  care- 
lessness of  defendant's  employes  In  allowing 
Bessie  Meyer  to  be  badly  burned  upon  the 
legs  by  a  hot  water  bottle  while  she  was  un- 
conscious from, the  «ffecta  of  an  aniestbetic 
adniuistered  to  her  before  a  surgical  opera- 
tion was  performed  upon  ber.  A.  B.  Meyer 
is  the  husband  of  Bessie  Meyer.  Judgment 
for  $7B0  vras  given  In  flavor  of  plalntltTs,  and 
defendant  appeals  tberdfrom,  as  n-ell  as 
from  an  order  denying  ita  mottom  fi>r  a  new 
trial. 

[1-41  It  appears  from  the  evtdenoo  that 
Mrs.  Meyer,  vpon  the  advice  of  her  pbyflleian, 
went  to  the  def^ndaafs  hospital.     She  waa 
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pat  to  bod;  satiaeqmently  wm  taken  to  tlM 
tnperatlnc  room ;  was  placed  under  an  aim*- 
tbedc;  was  snbjected  to  an  operaUoa;  and 
did  not  regain  conadousnesa  ontU  after  sbe 
had  been  returned  to  ta«r  bed.  Mra.  Ileyer 
testified  that  there  were  no  bnma  or  Injuries 
of  any  >ort  vpon  ber  legs  when  abe  entered 
tbe  bospltal,  nor  up  to  tb«  time  when  she 
lost  consclouaneaa  Wben  abe  regained  ber 
senses  sbe  soffered  pain  and  complained  to 
her  nnrse,  who  foand  blisters  upon  the  pa- 
tient's legs.  The  injarles  were  treated  as 
tarns  vsnaUy  are  and  yielded  to  the  treat- 
ment The  surgeon  who  performed,  the  (iter- 
ation testified  that  sbe  was  not  bnmed  whlla 
In  his  presenoe;  and,  while  there  was  no  di- 
rect testlmooy  to  tbe  eiCect  that  any  sarvant 
of  McNutt  Hospital  bad  applied  hot  water 
bags  or  any  other  Instrumentality  to  pro- 
duce tbe  injuries  apoD  Mrs.  Meyer,  we  think 
the  Jury  was  justified  in  determining  from 
all  of  tbe  circumstaifBes  that  the  buniB  were 
inflicted  while  tbe  patient  was  unconscious 
and  under  the  excluaire  care  of  defendant's 
nurses.  The  nature  of  the  injuries  them- 
selres  tends  strongly  to  support  this  conclu- 
riou.  Areas  of  24  square  Inches  on  one  leg 
and  15  on  the  other  were  affected,  and  It 
seems  hardly  possible .  that  one  could  be  BO 
burned  while  conscious  without  realiilng  IL 
Negligence  like  almost  any  other  fact  may 
be  established  by  circumstantial  erldence. 
29  Cyc.  622.  Mis  Smith,  a  nurse,  who  bad 
charge  of  Mra  Meyer  before  and  after  tbe 
operation,  testified  tbat  aometlmee  hot  water 
bags  were  put  In  the  beds  of  patients  before 
they  were  brought  back  from  tbe  operating 
room.  This  testimony  was  given  upon  cross- 
examination  orer  defendant's  objection.  Dr. 
Jobansen,  after  like  objection,  testified  that 
wltbln  bla  ezpertenoe  it  was  oostomary  to 
have  tbe  bed  warmed,  and  tbat  he  bad 
abundant  experience^  He  said  that  a  bed 
was  usually  warmed  by  using  hot  water  bot- 
tles. Def^idant  assigns  as  error  tbe  rulings 
of  the  court  in  admitting  this  testimony.  In 
the  examination  of  Dr.  Johansen  plaintiff 
was  clearly  entitled  to  cross-examine  regard- 
ing custom,  for  the  physician  bad  testified, 
as  a  witness  for  tbe  defendant,  that  unless  a 
eoUapae  ocenrred,  there  was  no  necessity  for 
imiiting  hot  or  cold  applications  to  tbe  pa- 
tient Tbe  evident  purpose  of  muA  testi- 
mony was  to  fnmUh  counsel  for  defendant 
with  tbe  argument  that,  as  no  reason  tor 
applying  beet  to  Mis.  Meyer's  body  existed, 
probably  no  bet  water  bottle  was  used.  It 
was  clearly  competent,  therefore,  for  plain- 
tiff to  prove  by  this  hostile  witoess  that  In 
spite  of  tbe  lack  of  necessity  for  hot  appU- 
catioos,  they  wer^  as  matter  of  tact,  gener- 
ally used.  In  tbe  direct  teeOmooy  of  Miss 
Smith  she  bad  said  that  ebe  put  no  hot  wa- 
ter bag  or  anything  of  the  sort  In  Mrs.  Mey- 
er's bed.  It  was  proper  for  counsel  to  trose- 
wamlne  ber  nixn  tbe  custom  of  tbe  bospltal 
with  reference  to  jwanning  beds.    Such  wok-. 


tioBlag  wtts  allowable  for  tbe  parpoas  of 
testing  the  profeahlUty  oif  ber  statement  that 
In  this  case  no  artificial  heat  had  be«a  ap- 
plied to  the  patient 

[S]  The  doctrine  res  Ipsa  lofiiiltur  is  prop- 
erly applied  to  tbe  facts  of  this  case.  The 
patient  was  unconscious.  Under  its  contract 
with  ber  the  defendant  corporation  owed 
her  a  duty  of  protection  which  was  violated 
by  the  ose  of  an  instrumentality  which  pro- 
duced tbe  painful  results  which  were  made 
manifest  wben  sbe  came  out  from  the  Influ- 
ence of  the  anBBSthetlc.  Proof  of  the  acci- 
dent carried  with  it  the  presumption  of  neg- 
ligence. Judson  V.  Giant  Powder  Co.,  107 
Cal.  649-655,  40  Pac.  1020.  20  L.  B.  A.  71S, 
48  Am.  St.  Hep.  146;  Housel  v.  Pacific  Elec- 
tric Ky.  Co.,  167  Cal.  245,  189  Pac.  73,  51  L. 
R.  A.  (N.  a.)  1105.  Ann.  Cas.  1915C,  CCS. 
And  this  is  the  rule  whether  the  liability  be 
ascribed  to  tbe  carelessness  of  experienced 
nurses  or  to  defendant's  negligence  in  select- 
ing nurses  who  were  not  competent.  That 
is  the  true  rule  as  announced  in  Adams  v. 
University  Hospital,  122  Mo.  App.  675,  99 
S.  W.  453,  a  case  very  like  tbe  one  at  bar. 

No  other  assignments  of  alleged  error  re- 
quire notice. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:    LORIQAN,  3. ;  HBNSHAW,  J. 


WOKTHINGTON  SGHOOIj  DIST.  v.  EU- 
REKA SCHOOL  DIST.    (S.  F.  68S8.) 
(Supreme  Onurt  of  CaJifenda.    Jnly  26,  1916.) 
L  Saaoote  Avn  Scaooi.  DisfiBicrs  ®s»37(l)— 

ALTsaanoif— SnTiNQ  Abidk— Ooupi.AiNT. 
The  complaint  for  restoration  of  territory, 
by  ordinance  of  the  county  board  of  supervisors 
taken  from  plaintifl  school  district  anu  attach- 
ed to  defendant  acbool  district,  does  not  sufB- 
ciently  contradict  the  presiunption  that  the 
board  acted  with  authority  and  according  to 
proper  procedure,  it  merely  alleglug  its  net 
was  illegal  and  without  anthority  of  law  and  in 
excess  of  power,  but  not  spedfjiing  bow  any 
jurisdiction  elemeDts  were  missing,  and  not 
showing  that  it  did  oot  act  according  to  urovi- 
siona  of  PoL  Code,  g  1576,  and,  whfle  alleging 
tbat  a  maJoKty  of  tbe  heads  of  families  in 
plaintiff  district  protested,  not  ahowing  that  any 
of  proteatanta  resided  in  the  territory  taken. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School   DistricU,   Cent.   Dig.   {|  60-62;    Dec. 
Dig.  «=»87a).] 
2.  CoNsrrnrnowAi.  Law  ^963(3) .-Schools 

AKD    SCHOOI.   DiBTBICtB    9e=>22— AXXBBATIOM 

— Dklkoation  of  Power. 
The  power  of  the  Legislature  over  school 
districts  la  plenary ;  and  it  may  divide,  change, 
or  abolish  them  at  pleasure,  and  delegate  to 
boards  of  supervisors  powers  of  annexation  un- 
der certain  conditions. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  tS  110-112.  114 ;  Dec.  Dig. 
ieaa68(3) ;  Schools  and  School  DiatrioU,  Cent. 
Dig.  i  41 ;  Dec.  Dig.  ®=>22.] 

I>epartmei4  2.  Appeal  from  Stwerlor 
Court,  Homboldt  County  t  Ckeo.  J>.  Morxay, 
Judges 

AcUon  by  •the  Wortbington  aebool  District 
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against  the  Eureka  Scbool  Dlsttlct  From 
Ml  advene  Jodgment,  plaintiff  appeals.  Af- 
firmed. 

E.  M.  Frost  and  A.  J.  Monroe,  both  of 
Eureka,  for  appellant  P.  H.  Byan  and  A. 
W.  Hill,  both  of  Enreka,  for  respondent 

MELVIN,  J.  Defendant  demurred  buc- 
cessfnlly  to  plaintiff's  amended  complaint, 
and  the  latter,  failing  to  file  a  new  pleading 
within  the  time  allowed  by  the  court  an 
order  was  made  dismissing  the  action,  and 
Judgment  in  favor  of  defendant  was  entered 
accordingly.  From  said  Judgment  plaintiff 
appeals. 

Both  parties  to  the  action  are  school  dis- 
tricts, having  adjoining  territories.  In  the 
amended  complaint  It  was  alleged  that  on  No- 
vember 14,  1912,  the  board  of  supervisors  of 
Humboldt  county,  in  which  both  districts  are 
situated,  passed  an  ordinance,  whereby  said 
board  "took  from"  the  Worthlngton  school 
district  and  attached  to  the  Enreka  school 
district  a  certain  described  area.  It  was  fur- 
ther averred  in  said  amended  complaint  that 
prior  to  the  iwssing  of  the  ordinance  chang- 
ing the  boundaries  of  the  districts  "a  majori- 
ty of  the  resident  taxpayers  and  heads  of 
families  residing  within  said  Worthlngton 
school  district  filed  a  remonstrance  and  pro- 
test with  said  board  of  sui)ervlsors,  remon- 
strating and  protesting  against  said  change 
being  made,  and  appeared  before  said  board 
of  supervisors  and  protested  and  remonstrat- 
ed against  the  making  of  said  change  of  the 
said  boundaries  of  said  school  district,"  but 
that,  notwithstanding  these  protests  and  re- 
monstrances, the  board  of  supervisors  "took 
said  premises"  from  the  territory  of  the 
Worthlngton  district  and  attached  them  to 
Enreka  school  district  There  was  further 
pleading  that  the  territory  so  taken  was  less 
than  two  miles  from  the  schoolhouse  of  the 
Worthlngton  district,  that  no  part  of  It  had 
ever  been  any  portion  of  Eureka  district,  and 
that  the  Worthlngton  district  had  been  In- 
jured by  the  act  of  the  board  of  supervisors 
because  of  decreased  dally  attendance  upon 
Its  school  sessions,  by  reason  of  consequent 
loss  of  school  funds,  and  also  because  of  dim- 
inution of  taxable  property  in  the  Worthlng- 
ton district.  The  prayer  was  for  annulment 
of  the  ordinance,  the  restoration  of  ttie  foi^ 
mer  boundaries  of  Worthlngton  school  dis- 
trict, and  that  the  Eureka  district  be  enjoin- 
ed from  exercising  any  control  over  the  dis- 
puted territory. 

[1]  The  demurrer  was  both  general  and 
special,  and  was  properly  sustained.  There 
is  an  averment  in  the  amended  complaint 
that  the  board  of  supervisors  "took"  certain 
territory  from  one  district  and  annexed  it  to 
the  other,  but  there  is  no  statement  regard- 
ing the  procedure  followed.  It  is  a  presump- 
tion of  law  that  legislative  bodies  act  with 
authority  and  In  accordance  with  proper  pro- 


cedure, and  then  la  no  statement  thkt  suffi- 
ciently contradicts  such  presumption.  It  is 
alleged  that  the  act  of  the  board  was  "illegal 
and  without  authority  of  law,"  was  wltbont 
Jurisdiction  and  in  excess  of  power,  but  the 
pleading  does  not  specify  how  any  Jorisdle- 
ttonal  elements  were  missing  from  the  acts 
of  the  board.  The  county  legislators  may 
have  acted  in  strict  compliance  with  section 
1676  of  the  Political  Code.  Nothing  to  con- 
tradict such  a  possibility  is  set  up  in  the 
pleading.  There  Is  no  allegation  that  the 
supervisors  acted  upon  an  insufficient  peti- 
tion nor  any  averment  in  whldi  their  failure 
to  comply  with  the  law  Is  in  any  manner 
specified.  There  Is  an  allegation  that  a  ma- 
jority of  the  heads  of  families  in  the  Worth- 
lngton district  protested,  but  there  is  no 
statement  that  any  number  of  the  persons  so 
protesting  resided  In  the  territory  teken  from 
that  district 

[Z]  The  power  of  the  Legislature  over 
school  districts  is  plenary.  Pass  School  Dis- 
trict T,  Hollywood  City  School  District  156 
Cal.  416,  105  Pac.  122,  26  li.  B.  A.  (N.  S.)  4S5, 
20  Ann.  Cas.  87;  Beclamation  District  v. 
Blrks,  ISO  Cal.  23S-238,  113  Pac.  170.  It 
may  divide,  change,  or  abolish  such  dlstrlcto 
at  pleasure,  and  may  delegate  to  boards  of 
supervisors  powers  of  annexation  under  cer- 
tein  conditions.  Kramm  v.  Bogus,  127  Cal. 
122-126,  69  Paa  894. 

The  Judgment  Is  affirmed. 

We  concur:  HEN8HAW,  X;  LOBIGAN.  J. 


LEE  et  aL  ▼.  LEVISON  et  aL    (S.  T.  0948.) 
(Supreme  Court  of  CaUfomla.    July  2S,  1916.) 

1.  Malioiovs   PBOBxcrmoir  «s»66— AonoRs 
— BuDSBN  OF  Paoor. 

The  burden  is  upon  plaintiS  in  malicious 
prosecution  to  prove  both  malice  and  want  of 
probable  cause. 

TEA.  Not&— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  112-116;  Dee.  Dig. 
«s»66.] 

2.  Maxicious  Pbobkcutior   «=»16  — "Pbob- 
ABLE  Cause." 

"Probable  cause"  Is  a  suspicion  founded  up- 
on circumstances  sufficiently  strong  to  warrant 
a  reasonable  man  In  the  belief  that  the  charge 
is  true. 

PSd.  Note.— For  other  cases,  see  Malidoui 
Prosecution,  Cent  Dig.  (  18;  Dec.  Dig.  «=> 
15. 

For  other  definitionR,  see  Words  and  Phrases, 
First  and  Second  Series,  Probable  Cause.] 

3.  Malicious  Pboseoution  «=»18(1)— Waki 
of  Pbobablk  Cause  — EviDBNCE  —  SuFFi- 

CrENOT. 
Evidence  held  to  warrant  ruling  as  a  matter 
of  law  that  the  facts  did  not  establish  want  of 
probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  23,  24.  38 ;  Dec  Dig. 
«=»18(D.) 

4.  Maucious  Pbosscuuon  9=371(2)— Pboba- 
BLE  Cause. 

Where  the  plaintlft  in  an  action  for  mali- 
cious prosecution  fails  as  a  matter  ot  law  to 
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establMi  want  of  probable  caoae,  the  court  ia 
justified  In  pnnting  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Ualicious 
Prosecntian,  Cent  Dig.  81  181,  162;   Dec.  Dig. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.   SturteTont,  Judge. 

Action  by  Emma  C.  Lee  and  husband 
against  Alexander  Lerison  and  others.  The 
action  was  dismissed  as  to  defendants  other 
than  Alexander  Itevison  and  National  Sure- 
ty Company  of  New  York,  and  as  to  them 
the  court  granted  a  nonsuit.  From  such 
judgment  and  from  order  denying  motion  for 
new  trial,  plaintiffs  appeal.    Affirmed. 

Wm.  H.  Cannon,  of  San  Francisco,  for  ap- 
pellants. Heller,  Powers  &  Ehrman  and  M. 
H.  Wascerwltz,  all  ot  San  Francisco^  for 
respondents. 

MZ!I<VIN,  J.  Action  to  recover  damages 
for  malldous  prosecution  of  ESmma  C.  Lee 
on  a  charge  of  embeEzIement.  The  trial 
conrt  granted  a  nonsuit  on  the  motibns  of  Al- 
exander Levlson  and  National  Surety  Com- 
pany of  New  Torfe.  The  action  was  dlamlas- 
ed  as  to  the  other  defendants.  From  the 
Judgment  following  the  nonsuit  and  from  an 
order  denying  their  motion  for  a  new  trial, 
Emma  G.  Lee  and  H.  Lee  (her  husband)  ap- 
peaL 

The  Lerlsons  and  Mary  Ostroskl  owned 
an  apartment  house,  and  In  July,  1908,  Mr. 
Levlson  employed  Mrs.  Lee  as  manager  there- 
of and  as  housekeeper.  A  few  months  later 
the  National  Surety  Company  executed  a 
twnd  to  Mr.  Levlson  indemnifying  him 
against  loss  on  acconnt  of  any  personal  dis- 
honesty of  Mrs.  Lee  "amounting  to  larceny 
or  embezzlement."  As  manager  Mrs.  Lee 
collected  the  rents,  made  certain  expendi- 
tures, and  accounted  monthly  to  Mr.  Levlaon. 
On  April  19,  1909,  Ur.  Levlson  wrote  her 
that  beginning  May  1st  of  that  year  he  pre- 
ferred to  pay  all  bills  of  the  apartment  house 
at  his  o£Bce.  He  instructed  her  to  get  to- 
gether and  send  to  him  any  unpaid  bUls  up  to 
that  tfane.  She  was  authorized  to  pay  bills 
fbr  removing  garbage  and  other  edmilar 
items  of  less  than  $5,  making  reports  of  audi 
expenditures  at  the  next  settlement  with 
Um.  Plaintiff  continued  her  practice  of  ren- 
dering monthly  accounts  tmtll  her  discbarge, 
whldi  occurred  on  June  11,  1909.  After 
her  discharge  ditflculties  arose  between  Mrs. 
I^ee  and  Mr.  Levlson  because  of  -their  dis- 
agreement regarding  the  balance  of  their  ac- 
coants  and  also  because  of  her  refusal  to 
Tacate  the  premises.  She  did  leave  the  apart- 
ment house,  after  an  interview  with  some 
one  connected  with  the  district  attorney's 
cilice.  Mr.  Levlson  then  authorized  Mr.  J. 
W.  Bernstein,  who  bad  acted  as  his  broker 
in  obtaining  the  surety  bond,  to  take  up  with 
the  surety  company  Mrs.  Lee's  alleged  de- 
tanlt  in  payment  of  sums  due  to  the  owners 


of  the  apartment  house.  iSr  Bernstein  ex- 
amined her  books  and  after  a  conference 
with  her  wrote  to  the  surety  company  a  let- 
ter in  which  he  charged  that  she  bad  col- 
lected and  failed  to  account  for  various  rents, 
amounting  in  the  aggregate  to  $158.  He  al- 
so stated  that  there  were  "other  irregulari- 
ties" which  Mr.  Levlson  was  investigating. 
After  a  personal  interview  between  Mr. 
Bernstein  and  the  manager  of  the  surety 
company  the  matter  was  turned  over  to  Mr. 
Bayers,  adjuster  for  that  corporation,  and  be 
with  Mr.  Bernstein  conducted  the  subsequent 
negotiations  with  Mrs.  Lee.  In  their  confer- 
ences Mrs.  Lee  submitted  an  itemized  de- 
mand for  credits  amounting  to  something 
more  than  $200.  Aboat  half  of  this  sum 
was  made  up  of  alleged  expenditures  made 
after  May  1,  1909,  of  amounts  greater  than 
16.  Plaintiff  told  Mr.  Sayers  and  Mr.  Bern- 
stein that  she  had  made  payments  of  all  of 
the  sums  shown  by  her  Itemised  bill.  Mr. 
Levlson  disallowed  certain  of  these  charges 
and  Mr.  Bernstein  and  Mr.  Sayers  demanded 
payment  from  Mrs.  Lee  of  $61.26^  asserting 
that  she  owed  Mr.  Levlson  that  balance^  She 
declined  to  settle  on  the  proposed  terms. 
Mr.  SayeiB  then  told  Mr.  Bernstein  to  have 
Mrs.  Lee  arrested.  It  was  in  evidence  that 
Mr.  Levlson,  Informed  of  the  proposed  ar- 
rest, refused  to  sanction  It  or  to  have  any- 
thing to  do  with  It  However,  Mr.  Bernstein 
swore  to  a  complaint,  charging  Mrs.  Lee  with 
embezslement  of  $82.60.  She  was  tried  and 
acquitted. 

Appellant  contends  that  Mr.  Sayers  and 
Mr.  Bernstein  acted  within  the  scope  of  their 
agencies  respectively  for  the  surety  com- 
pany and  the  owners  of  the  apartment  house; 
that  there  was  no  ''probable  cause"  for  be- 
lieving Mrs.  Lee  guilty  of  embezzlement; 
and  that  Mrs.  Lee's  arrest  was  inspired  by 
malice  on  the  part  of  all  concerned  in  It  We 
will  not  discuss  the  questions  of  agency,  be- 
cause we  believe  that,  even  assuming  the 
correctness  of  'appellants'  theories  on  that 
subject,  they  failed  at  the  trial  to  establish 
want  of  "probable  cause"  for  the  arrest  and 
the  existence  of  malice  on  the  part  of  those 
persons  who  caused  it 

[1]  It  is  contended  by  appellants  that  since 
Mrs.  Lee's  retention  of  moneys  collected  by 
her  was  <«>en  and  with  claim  of  right,  there 
was  no  basis  for  a  charge  of  embezzlement. 
Section  611,  Pen.  Code.  But  while  It  is  true 
that  Mrs.  Lee  openly  charged  her  employers 
with  certain  sums  when  she  did  submit  an 
alleged  accounting,  the  collected  funds  were 
retained  to  offset  demands  against  them 
which  should  have  been  included,  If  genuine, 
in  previous  monthly  accounts.  A  reasonable, 
man  might  well  conclude  that  some  of  the 
offsets  were  fabricated.  For  example,  the 
item  "Paid  •  •  •  Miss  PhilUps  tending 
door  for  3  months  $30,"  might  well  create 
such  a  suspidcm  as  might  also  the  item  of 
19  charged  for  car  fare  and  an  alteg^  in- 
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debtednesfl  for  Meaning  cnrtafais— 9  montlis." 
There  were  otber  charges  which  were  open 
to  a  like  suspicion  regarding  their  genuine- 
ness, but  which  we  wlU  not  take  thne  to  re- 
view In  detaU.  It  Is  incumbent  upon  the 
plaintiff  In  a  case  of  this  sort  to  prove  both 
malice  and  want  of  probable  cause.  The 
burden  of  proof  was  upon  the  platntlfls  in 
the  action  at  bar  to  establish  both  of  these 
elements  of  their  alleged  cause  of  actlca. 
Davis  ▼.  Pacific  Telephone  &  Telegraph  Co., 
127  Oal.  3ia-«19,  67  Pac.  764,  S9  Pac.  898; 
Potter  y.  Seale,  8  Oal.  217-221;  Grant  v. 
Moore,  29  Cal.  644-606;  Anderson  t.  Cole- 
man, 63  Cal.  188. 

[2]  This  court  from  the- earliest  history  of 
the  state  has  adopted  the  definition  for  "prob- 
able cause"  derived  from  the  dlacosslon  in 
Greenlears  treatise  on  Evidence:  "Probable 
cause  Is  a  suspicion  founded  upon  circum- 
stances sufficiently  stnuig  to  warrant  a  rea- 
soiiable  man  In  the  belief  that  the  charge  Is 
true."     2  Oreenleaf,  H  453-467. 

[)]  WbUe  there  is  some  conflict  tn  the  tes- 
timony there  Is  no  denial  of  the  receipt  by 
Mrs.  Lee  of  the  letter  forbidding  the  ezpendi- 
ture  of  sums  greater  than  |3  by  her  on  ac- 
count of  the  management  of  the  apartment 
house,  nor  of  the  fact  that  she  made  month- 
ly reports  nor  of  the  demands  made  by  her 
after  her  discharge  for  items  of  indebtedness 
greater  than  $5  each,  which,  if  proper 
charges,  should  have  appeared  in  her  month- 
ly reports.  In  other  words,  the  essentials 
were  undisputed  and  the  court  properly  de- 
termined, as  matter  of  law,  that  the  facts 
did  not  establish  want  of  probable  cause. 

[4]  Under  the  circumstances  revealed  the 
court  was  Justified  in  granting  the  motion 
tor  nonsuit.  Booraem  v.  Potter  Hotel  Co., 
154  CaL  99,  97  Pac.  65.  This  conclusion  re- 
lieves us  of  the  necessity  of  discussing  the 
qaesti<m  of  malice  attributed  to  defendants, 
although  we  are  of  the  opmlon  that  plaintiff 
failed  to  show  the  existence  of  malice  on  the 
part  of  any  of  them. 

The  Jadgment  and  order  are  affirmed. 

We  ooncor:  HBNSHAW,  J.;  LOBIGAN,  J. 


In  re  LEW  OHOT  FOON.     (S.  F.  7413.) 
(Suprone  Court  of  California.    July  26,  1916.) 

1.  Appeai,  and  Ebbor  «=>1011(1)— Revibw— 
finoinos  on  confuotina  evioence. 

Finding  of  the  lower  court  on  conflicting  ev- 
idence as  to  the  fitness  of  persons  for  gnarmani 
of  an  infant  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {$  3983-8988 ;  Dec.  Dig.  <S=> 
1011(1).] 

2.  OuARDtAir  Airs  Wasb  «s»10  —  Appoist- 

ICBNT— BunSFSCS   TO  INCAMT. 

While  a  child  will  not  be  taken  from  its 
parents  and  given  to  custody  of  guardians  on 
consideratloos  of  comparative luxuryor poverty, 
the  comparative  benefits  to  the  child-  in  resyeot 
to  its  tempoml,.  mental,  and  «ieral  welfare  fron 


residence  in  the  siUToandincs  of  the  oae  or  t]i» 
other  are,  under  Civ.  Code,  }  246,  to  be  coDsid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  H  23-^ ;   Dee.  Dig.  «=> 

3.  Guardian  and  Ward  «s»13(4)— Appoint' 

HKNT— ABANDONKD    CHII.D — EVISBNOB. 

Evidence  in  a  proceeding  for  am>ointmeDt 
of  a  guardian  of  an  infant  neld  to  support  a 
finding  that  it  was  an  abandoned  child. 

rEd.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  J  45 ;    Dec  Dig.  «=»13(4).l 

4.  iNFAS'TS  «=»19— Abandonbd  Chixd — Cow- 

0i:.nSIVKNB83  OF   FtNDINOB. 

Decision  of  the  juvenile  court,  in  a  preced- 
ing to  have  an  infant  declared  an  abandoned 
child,  that  it  was  not  such  Is  not  binding  ofl  tli« 
superior  court  in  a  subsequent  preceediDK  In 
guardianship. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  §§  6,  8-15;    Dec.  Dig.  «=»!».] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

In  the  matter  of  the  guardianship  of  Lew 
Choy  Foon,  a  minor.  From  an  order  of  ap- 
pointment, the  mother  appeals.    Affirmed. 

Harding  &  Monroe,  of  San  Fraadsco,  for 
appellant.  Costello  &  Oosteilo,  of  San  Fraa- 
dsco, for  respondent. 

MELVIN,  J.  Yoke  Won,  mother  ot  a  mi- 
nor child.  Lew  Choy  Foon,  api>eal>  from  an 
order  appointing  Lew  Get  and  Mar  Sbee 
guardians  of  the  person  of  said  minor. 

[1  ]  The  appellant  Insists  that  there  was  no 
evidence  to  support  the  finding  that  tbe 
mother  was  an  unfit  pers<w  to  have  the  cus- 
tody of  the  child,  and  that  the  unfitness  of 
Lew  Get  and  hla  wife.  Mar  Shee,  was  amply 
established.  An  examination  of  the  record 
discloses  a  sharp  coufiict  of  evidence  on  al- 
most every  material  pcAat  in  Issue.  Certain 
matters,  bowever,  ai^ear  without  denial. 
One  is  that  when  the  child  was  born  the 
mother  was  living  the  life  of  a  prostitute. 
There  was  evidence  tending  to  show  that 
she  was  a  slave  girl  and  an  nnwUllng  inmate 
of  the  brothel  in  which  her  baby  was  born. 
It  Is  undisputed  that  Mar  Shee  took  the  baby 
when  she  was  three  days  old ;  that  ever  since 
that  time  the  little  girl  has  lived  with  Lew 
Get  and  Mar  Sbec;  that  they  have  provided 
for  her;  that  the  foster  parents  have  been 
married  according  to  American  custom  since 
the  child  went  to  live  with  them;  and  that 
they  have  exhibited  at  all  times  a  deep  af- 
fection for  the  little  one.  There  was  evi- 
dence tending  to  show  that  after  living  for 
some  time  in  the  house  In  which  her  baby  had 
been  bom.  Yoke  Won  was  redeemed  by  a 
man  named  Lee  Suey,  and  after  living  witli 
hliu  as  his  second  wife  or  concubine  for  some 
time,  pact  of  that  period  away  from  San 
Francisco,  sbe  heard  of  the  Presbyterian 
Mission,  situated  at  No.  920  Sacramento- 
street,  in  the  city  and  county  of  Saa  Francis- 
co,   She  took  refuge  there,  and  resided  at 
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the  mlBsloB  at  tbe  tine  wban  ttw  CDanUan- 
Alp  matter  was  beard. 

It  was  andlapBted  tkat  the  matber  was 
possessed  of  no  seaaa  of  her  awn,  but  the 
charitable  people  In  charce  of  the  aalsaion 
were  wilUng  to  take  the  child  vatll  sodh  tlaie 
■s  the  mother  might  marry  some  good  aian  or 
secnre  some  emplt^rment  whereby  afae  might 
support  herself  and  the  Httle  glrL  It  la  evi- 
dent that  Miss  CaueroD,  the  snperlntwndent 
of  the  Presbyterian  Mission,  sincerely  beUev- 
ed  In  the  full  and  permaaent  reformation  of 
Tobe  Won  and  in  the  unworthlness  of  the 
foster  parents.  Moved  by  sach  belief,  she 
sought  to  rescue  the  little  one  from  snch 
environment,  but  It  was  the  peculiar  function 
at  the  learned  Judge  of  the  superior  court 
before  whom  the  hearing  took  place  to  pass 
upon  the  questions  of  fact  In  dispute  npoD 
which  there  was  a  conflict  of  testimony,  and 
we  cannot,  of  course,  Interfere  with  bis  con- 
clusions, adopted  after  a  full  and  x>atlent 
bearing  of  the  evidence.  It  would  be  bard 
to  find  In  any  record  a  more  radical  conflict. 
According  to  witnesses  who  appeared  on  be- 
half of  the  mother,  Lew  Get  and  Mar  Shee 
were  absolutely  unworthy  and  unfit  to  be 
Intrusted  with  the  care  and  nurture  of  a 
little  glrL  On  the  other  hand,  witnesses  pro- 
duced by  the  petitioner  described  Lew  Get 
as  a  prosperous  merchant  of  good  character, 
bis  wife  as  an  excellent  woman,  and  their 
home  as  one  of  refinement.  Indeed,  there 
seems  to  have  been  no  doubt  of  the  ample 
material  comforts  which  they  were  able  to 
give  the  child,  but  the  mother  and  her  spon- 
sors were  apparently  concerned  about  the 
moral  welfare  of  the  little  one.  This  ques- 
tion was,  as  we  have  Indicated,  one  which 
the  lower  court  could  solve,  but  one  which 
we  cannot  determine  by  reference  to  the  con- 
flicting evidence. 

[2]  But  we  are  reminded  of  this  court's 
fr«jnent  refusals  to  deprive  parents  of  the 
custody  of  dilldren  merely  because  of  com- 
parative povarty,  and  It  is  argued  that  this 
young  mother,  rescued  from  a  life  of  degrada- 
tion, should  be  permitted  to  rear  her  daugh- 
ter even  though  she  could  not  give  the  child 
the  material  comforts  bestowed  by  Lew  Get 
and  Mar  Shee.  This  court  has  resolutely  re- 
fused to  deprive  parents  of  their  children 
rspoa  considerations  of  comparative  luxury  or 
poverty,  but  the  learned  judge  of  tbe  superior 
court,  who  had  an  opportunity  to  observe 
the  young  mother  and  to  bear  her  testimony 
and  that  of  tbe  other  witnesses,  was  In  a 
position  to  decide  whether  or  not  her  refor- 
mation was  complete.  He  could,  and  doubt- 
less did,  also  weigh  the  comparative  bene- 
fit to  the  dilld.  In  respect  to  hia  temporal, 
mental,  and  moral  wdfare,  which  might  re- 
sult from  residence  In  an  eleesmosynary  In- 
stitution or  a  continuance  of  the  life  with  the 
foster  parents.  This  was  bis  duty  under 
section  246  of  tbe  Civil  Code,  and  be  resolved 


tita  gaestlea  before  tkUn  la  ta,roc  of  tbe  peti- 
tioners. 

(t]  IHmte  is  a  aqnare  conflict  of  evidence 
on  the  queatlen  of  abandonment  Tlie  mother 
testified  that  tbe  baby  was  given  to  Mar 
Shee  by  tbe  keeper-of  tbe  bouse  in  which  she 
resided,  and  that  she,  being  a  slave  girl,  bad 
no  voice  In  tbe  matter.  Mar  Shee,  on  tbe 
contrary,  testified  that  the  young  mother 
gave  her  tbe  diild  and  asked  her  to  raise  It. 
She  promised  to  take  and  support  the  Infant. 
Dr.  Lafofntalne  testified  she  attended  Yoke 
Won  when  the  child  was  bom.  The  mother 
refused  to  bare  anything  to  do  with  the  in- 
fant, would  not  nurse  it,  and  said,  in  Chinese, 
"I  don't  like  It."  There  was  also  evidence 
to  the  effect  that  while  she  was  living  with 
Lee  Sney  the  mother  made  no  effort  to  see 
her  child,  altbougfa  she  was  on  friendly  terms 
with  Lew  Get  and  Mar  Shee.  This  testimony 
was  sufllclent  to  support  the  finding  of  tbe 
court  that  the  minor  was  abandoned  and  cast 
off  by  the  mother. 

[4]  Appellant  Introduced  In  evidence  an 
opinion  written  by  tbe  learned  Judge  of  the 
Juvenile  court  In  a  proceeding  to  have  Lew 
Choy  Foon  declared  an  abandoned  child. 
He  held  that  she  was  not  an  abandoned  dilld, 
but  such  decision  was  not  binding  upon  tbe 
superior  court  in  a  subsequent  proceeding 
In  guardianship.  In  re  Guardianship  of 
Michels,  170  Cal.  339,  149  Pac.  687. 

It  follows  that  the  order  from  which  tbe 
appeal  is  taken  must  be  affirmed;  and  It  la 
so  ordered. 

We  concur:  HBNSHAW,  J.;  LORIGAN,  J. 


ROBINSON  V.  Cnia,  Mayor,  «t  al. 
(Olv.  1878.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    June  18,  1916.     RehearinR  Denied 
by  Supreme  Court  Aug.  10,  1916.) 

1.  MtoNICIPAL       COBFOBATIONB       «=»703(1)  — 

Reoulatiko  TJsb  ok  Stbeets— Powbb  to 
BKGur.ATx  Houss  Movino  bt  Obdinaroe. 
Under  St.  1907,  p.  1059,  and  Const  art  11, 
t  .11,  authorizing  tlie  city  of  Alameda  to  per- 
mit regulate,  or  prohibit  the  placing  of  obstruc- 
tions on  streets,  and  authorizing  any  city  to 
make  and  enforce  police  regulations  not  con- 
flictiog  with  general  laws,  an  ordinance  under 
tbe  police  power  regulating  the  moving  of  build- 
ings upon  streets,  providing  for  the  issuance 
of  a  permit  upon  written  application  showing 
the  conseat  of  certain  property  owners,  the  fil- 
ing of  a  bond  sad  the  diaracter  of  building  to 
be  removed,  and  prohibiting  such  removal  in  the 
absence  of  the  required  permission  is  valid. 

fEd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  I  1(S09;  Dec.  Dig. 
«=J>703(1).] 

2.  Mandahtts  «a>9e(3)— REvnw  ov  Discaa- 
TioH  OP  CouRon.  —  Rbfubino  Pebuti  xo 
Move  House. 

Where  a  council  refused  permission  to  move 
a  house  through  the  streets,  after  public  hear- 
ing at  a  regular  session  and  receiving  evidence 
for  and  against  the  permission,  no  dishonesty 
or  arbitrary  action  beuig  shown,  its  action  was 
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coiicltisiy«  upon  application  for  writ  of  man- 
date. 

[Ed.  Note.— For  other  easea,  see  Bfandamaa, 
Cent  Dig.   |  142;    Dec.  Dig.  «=>^3).] 

Appeal  from  Superior  Conrt,  Alameda 
County;  Wm.  H.  Donahue,  Judge. 

Action  by  W.  P.  Robinson  against  Frank 
Otis,  as  Mayor  of  the  City  of  Alameda,  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

A.  F.  St.  Snre,  of  Alameda,  for  appellants. 
J.  A.  Elston,  of  Berkeley,  and  Oeorge  Clark, 
of  San  Francisco^  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from 
a  Judgment  awarding  a  writ  of  mandate. 
The  respondent  herein  petitioned  the  supe- 
rior court  of  the  county  of  Alameda  for  a 
writ  of  mandamus  commanding  the  mayor 
and  members  of  the  council  of  said  dty  of 
Alameda  to  issue  a  permit  to  him  to  move 
a  certain  building  over  the  streets  of  the 
city.  The  petition  shows  that  there  exists  an 
ordinance  of  the  dty  of  Alameda  regulating 
the  moving  of  buUdlngs  \Q)on  Its  streets, 
which  in  substance  provides  for  the  issuance 
of  a  permit  upon  .written  application  show- 
ing the  consent  of  certain  property  owners, 
the  filing  of  a  bond,  and  the  character  of 
building  to  be  removed,  and  prohibits  such 
removal  In  the  absence  of  the  required  per- 
mission. The  plaintiff  made  application,  and 
the  matter  came  on  for  hearing  in  regular 
session  of  the  council;  and  after  receiving 
evidence  for  and  against  the  issuance  of  the 
permit  the  council  denied  the  application, 
whereupon  plaintiff  filed  his  petition  for  the 
writ  aforesaid.  Defendants  demurred  to 
the  petition,  and  upon  the  overruling  of  such 
demurrer  decUned  to  answer,  whereupon 
Judgment  was  entered  against  them,  award- 
ing to  the  plaintiff  the  writ  of  mandamus  as 
prayed  for.  From  this  Judgment,  the  de- 
fendants appeal. 

The  only  questions  involved  tn  the  appeal 
are,  whether  or  not  the  council  had  the 
power  to  enact  the  ordinance  In  question, 
and  if,  having  such  power,  its  refusal  to  is- 
sue a  permit  was  such  an  abuse  of  discretion 
as  to  warrant  the  granting  of  the  relief  here 
sought 

[1]  The  dty  of  Alameda  by  its  diarter  is 
given  authority  as  a  munldpal  corporation 
to  manage  and  control  the  streets,  roads  and 
highways,  and  to  permit,  regulate  or  prohib- 
it the  placing  of  obstructions  thereon,  and 
to  ordain,  make  and  enforce  .within  the  limits 
of  the  dty  all  necessary,  police,  sanitary  and 
other  laws  and  regulations.  Stats.  1907,  p. 
1059 ;  Const  art  11,  f  11.  Under  this  grant 
of  power  there  can  be  no  question  but  that 
the  dty  has  the  right  to  pass  an  ordinance 
of  the  character  mentioned.  The  authority 
of  municipalities  to  enact  ordinances  under 
its  police  power  has  received  consideration 
in  a  great  many  cases  In  numerous  Jurisdic- 
tions.   It  would  be  a  useless  task  to  review 


those  autborttles,  and  a  mere  reference  to  a 
case  where  the  power  was  exercised  under 
facts  similar  to  those  here  will  be  suffidoit 
In  Eureka  City  v.  WUsoo,  16  Utah,  S3,  4» 
Pac.  41,  an  ordinance  required  the  issuance 
of  a  permit  for  the  removal  of  buildings,  and 
it  was  held  that  the  dty  council  could  prohib- 
it by  ordinance  the  moving  of  a  building  in- 
to and  upon  the  streets  of  a  munidpality 
without  first  obtaining  a  permit,  and  tbat 
an&k  right  comes  within  the  police  power 
of  the  state.  This  case  was  affirmed  by  the 
Supreme  Court  of  the  United  States.  Wilson 
T.  Eureka  aty.  173  U.  S.  82,  18  Sup.  Ct  317, 
43  L.  Ed.  603. 

[2]  Having  the  poww  to  pass  the  ordi- 
nance, it  only  remains  to  be  determined 
whet|ier  or  not  the  permit  in  this  instance 
was  rightfully  refused,  A  certain  discretion 
in  matters  of  this  character  must  necessarily 
be  vested  In  the  governing  body  of  a  mur 
nicipality ;  and  its  conclusicra  on  the  subject, 
tn  the  absence  of  fraud  or  drcnmstances  dls- 
doslng  a  manifest  abuse  of  such  discretion, 
is  conclusive  and  not  open  to  question  by  the 
courts,  Vauderhurst  v.  Tholcke,  113  CaL  14T, 
46  Pac.  266,  35  L.  R.  A.  267.  No  such  abuse 
of  discretion  is  here  shown.  The  council  had 
a  public  hearing,  and  having  considered  the 
evidence  denied  the  application;  and  it  can- 
not be  said  that  it  arbitrarily  or  dishonestly 
exercised  its  power.  On  the  contrary,  there 
Is  nothing  contained  In  the  record  to  show 
but  that  it  acted  with  good  motives  and  in 
the  interests  of  the  public  welfare. 

The  judgment  Is  reversed. 


We   conour: 
ARDS,  3. 


LENNON,    P.    J.;     RICH- 


PEOPLE  T.  WEIR.     (Cr.  636.) 

(District  Court  of  Appeal,  First  District,  CaU- 

fomia.     June  16,  1916.     Rebearine  Denied 

by  Supreme  Court  Aug.  14,  1916.) 

1.  Barks  and  Banking  «=921— Wokthuess 
Checks  —  OnxNSBS  —  Euuckittb  —  Infor- 
mation AND  PSOOF. 

In  chareinE  commission  of  a  felony  under 
Pen.  Code,  1  476a,  making  it  a  crime  willfully 
and  with  intent  to  defraud  to  make,  draw,  ut- 
ter, or  deliver  a  bank  check  knowing  that  there 
are  insuificient  funds,  the  information  need  not 
allege  that  the  check  was  presented  to  the  bank, 
nor  need  such  fact  be  proved. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g  25;  Dec  Dig.  ®=»21.] 

2.  Ckiminal  Law  «=»371(1)— Intent— Evr- 
DENCB— Otheb  Acts — Admissibilitt. 

Criminal  intent  being  an  essential  of  such 
offense,  proof  of  other  similar  acts,  before  or 
after  tbat  charged,  is  relevant  and  competent 
to  show  intent  where  accused  admits  the  act 
bat  denies  felonious  intent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i{  830,  881;  Dec  Dig.  «=» 
371(1).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;    H.  Z.  Austin,  Judge. 
Robert  J.  Weir  was  convicted  of  a  crime. 


^sorot  other  cbm*  ne  lame  topic  and  KBT-NUMBBR  la  all  K«7-Numbarad  DlB«sts  and  Indwces 
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and  fnm  tlie  Jtidgment  and  order  denylnK 
new  trial,  be  appeals.    Affirmed. 

R.  W.  Etays  and  B.  W.  G«arbart,  both  of 
Fresno,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  for  tbe  People. 

PER  CURIAM.  [1]  In  charging  the  com- 
mission of  the  felony  defined  by  section  476a 
of  the  Penal  Code  It  Is  not  essential  to  a  state- 
ment of  the  facts  constituting  snch  offense 
that  the  Information  should  allege  that  the 
check  drawn  by  the  person  charged  with  the 
otfense  was  presented  to  the  bank.  Such  In 
effect  was  the  ruling  in  the  case  of  People 
V.  Mohr.  167  Cai.  732,  10©  Pac.  476.  It  fol- 
lows logically  that  if  sudi  fact  was  not  re- 
quired to  be  pleaded  against  the  defendant, 
it  was  not  necessary  to  be  established  against 
htm  in  order  to  secure  and  sustain  his  con- 

[2]  The  criminal  intent  of  the  defendant 
when  making  and  drawing  the  check  In  ques- 
tion was  an  essential  element  of  the  offense 
with  wlilch  he  was  charged;  and  he  ad- 
mitting the  act  but  defending  in  part  upon 
ttie  ground  that  it  was  free  from  felonious 
intent,  proof  of  tbe  commission  of  similar 
acts,  even  though  they  be  independent  and 
disconnected,  and  were  committed  either  be- 
fore or  after  the  perpetration  of  the  crime 
dm.rged,  was  relevant  and  competent  for  the 
purpose  of  showing  guilty  intent  People 
T.  Bang,  23  Cal.  App.  259,  137  Pac.  1076. 

The  evidence  upon  the  whole  sustains  the 
verdict  and  Judgment  The  judgment  and 
order  denying  a  new  trial  are  affirmed. 


PEOPLE)  T.  BRADFIEUD.    (Cr.  468.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    June  14,  1016.    Rehearing  Denied 
Jnly  10,   1&16.     Rehearinfr  Denied   by 
Supreme  Court  Aug.  7,   1916.) 

1.  CBnniTAi.  Law   «s»747— AffeaI/— Revisw 

— CONTUOTIRO    EVIDBNOB. 

In  a  prosecution  for  crime,  wherever  there 
vu  a  conflict  of  testimony,  toe  jury  had  tbe 
right  to  exclurively  judge  as  to  tbe  fact. 

[Ed.  Note. — ^For  other  cases,  see  Orimlnnl 
Uw.  Cent  Dig.  f|  1714,  1727 ;  Dea  Dig.  <»s» 
747-1 

2.  Cbookai.     Law     «S31168(4)  —  Appkai.— 
HABMTjtsa  Ekbob. 

Iq  a  proeecntion  for  assault  with  intent  to 
murder,  tne  striking  of  testimony  that  upon  a 
prior  meeting  of  the  parties  a  third  party  told 
defendant  what  the  odier  prosecuting  witness 
bad  said,  and  that  the  wife  of  tbe  other  prose- 
euting  witness  had  defendant  covered  with  a 
shot^n  loaded  with  lead  clippings  during  the 
meeting,  was  not  error. 

(Ed.  Note. — For  other  oases,  see  Criminal 
Uw,  Cent  Dig.  i  3144;  Dec  Dig.  «=»1168(4).] 

3.  HouiciDB     «=>300(3)— Self-Defense— In- 
siRUCTioN— Modification. 

In  a  proaecation  for  assault  with  intent  to 
mnrder,  an  instruction  that  one  who  has  re- 
ceived information  of  threats  against  his  life 
or  person,  made  by  another  is  justified  in  act- 
ing  more  quickly   for   bis  own   protection   in 


event  of  assault,  either  actual  or  threatened, 
than  would  be  a  person  who  had  not  received 
such  threats,  and,  if  the  prosecnting  witness 
made  threats  against  the  defendant  and  the  de- 
fendant because  of  snch  threats  made  previous- 
ly, had  reasonable  cause  to  fear,  such  threats, 
should  be  considered  in  passing  on  his  acts,  was 
proper. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  f  617;  Dec.  Dig.  «=>300(8).] 

4.  Cbiminai,  Law  «=»1137(3) — Afpeal  and 

Erbob— iNvrrxD  Ebbob. 
Appellant  cannot  complain  of  error  In  an 
Instruction  which  be  himself  has  prepared  and 
asked  the  court  to  present  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  8009 ;  Dec.  Dig.  <8=>1137(3).] 

6.  HoHiciDB  «=3300(3)— AssAiTLT  wrra  In- 
tent— INSTBXTCTION. 
In  a  prosecution  fOr  assault  with  Intent  to 
murder,  the  court  properly  instructed  that  if 
the  jury  believed  that  there  had  been  previous 
difficulties  between  the  parties,  they  should  con- 
sider such  fact  only  to  determine  the  state  of 
mind  of  the  parties  at  the  time  of  the  alleged 
assault  and  to  show  malice,  if  any,  that  defend- 
ant had  at  the  time. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  617 ;  Dec.  Dig.  «&=5800(3).] 

6.  HoiacioE   (g=3286(2) — Assault   with  In- 
tent—Instbuotion. 

In  a  prosecution  for  assault  with  intent  to 
mnrder,  it  was  proper  to  advise  the  jury  that 
evidence  of  former  difficulties  between  tbe  par- 
ties might  be  considered  to  show  malice  on  de- 
fendants part  against  complainant;  malice  be- 
ing a  material  ingredient  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Ilomicide, 
Cent  Dig.  U  587-590;  Dec.  Dig.  <8=»286(2).] 

7.  Homicide  ®=»116(3)— SEir-DEFENSK. 

A  person  acting  in  self-defense  and  resort- 
ing to  the  use  of  a  deadly  weapon  must  believe 
that  it  is  absolutely  necessary  for  him  to  so 
act  in  order  to  justify  under  the  law. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  160;  Dec.  Dig.  «=»lia(3).] 

8.  Homicide    «=»80O(3)— SELj^DrFBNSE — In- 

BTBUCTION. 

In  a  prosecution  for  assault  with  intent  to 
murder,  an  instruction  that,  to  justi^  a  per- 
son for  attempting  to  kill  another  on  the  CTound 
of  self-defense,  the  attempt  must  be  made  un- 
der the  well-founded  belief  that  it  was  abso- 
lutely necessary  for  such  person  to  kill  the 
other  to  save  himself  from  great  bodily  barm, 
the  danger  being  present,  apparent,  and  immi- 
nent, was  not  improper  as  declaring  that  it 
need  appear  that  it  was  absolutely  necessary 
for  the  assaulted  person  to  resort  to  the  means 
of  self-defense  adopted. 

[Ed.  Note. — For  other  cases,  see  Ilomicide, 
Cent  Dig.  S  617;  Dec.  Dig.  «=»S0O(8).] 

Appeal  from  Superior  Court,  Ventura 
County;   Merle  J.  Rogers,  Judge. 

Mason  Bradfleld  was  convicted  of  assault 
with  B  deadly  weapon,  and  from  the  judg- 
ment and  an  order  denying  his  motion  for 
new  trial,  he  appeals.  Judgment  and  order 
affirmed. 

Earl  Rogers  and  Vcltch  &  Richardson,  all 
of  Los  Angeles,  E.  E.  Moss,  of  Ventura,  and 
O.  G.  Kulillnski  and  Milton  M.  Cohen,  both 
of  Los  Angeles,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  Dep.  Atty. 
Gen.,  for  the  People. 
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JAMES,  J.  The  aefendant  was  charged  by 
the  Information  of  the  district  attorney  with 
having,  on  the  Ist  day  of  July,  1915,  commit- 
ted an  assault  with  a  deadly  weapon  with 
the  Intent  to  mnrder  George  J.  Henley.  The 
Jury  by  Its  Terdlct  convicted  the  defendant 
of  the  crime  of  assault  with  a  deadly  weapon 
only.  This  appeal  Is  taken  from  the  judg- 
ment of  the  court  which  followed,  and  from 
an  order  denying  the  defendant's  motion  for 
a  new  trial. 

The  alleged  assault  occurred  In  the  day- 
time on  a  street  in  the  town  of  Fillmore, 
Ventura  county.  The  complainant  Henley 
occupied  a  tract  of  land  in  a  canyon  near 
Fillmore,  across  which  and  leading  to  more 
remote  sections  of  the  mountains  was  a  road. 
This  road  was  located  on  the  ground  which 
Henley  claimed  to  own,  and  he  objected  to 
iwrsons  traveling  over  It  without  first  paying 
tor  the  privilege.  A  corporation  of  which 
defendant  was  manager  or  superintendent 
was  operating,  either  for  water  or  oil,  at  a 
point  above  the  Henley  place.  In  order  to 
reach  the  land  of  the  corporation  it  was  nec- 
essary, or  at  least  desirable,  to  travel  over 
the  Henley  road.  Henley  objecting,  a  suit 
was  brought,  and  finally  a  stipulation  was 
made  by  which  the  right  to  travel  upon  this 
road  was  conceded  to  the  corporation.  Hen- 
ley either  raised  some  question  about  this 
right  so  conferred  later,  or  at  least  Insisted 
that  the  privilege  granted  be  strictly  con- 
strued as  not  allowing  the  corporation  or  Its 
agents  upon  any  portion  of  the  ground  claim- 
ed by  him  outside  of  the  roadway.  While 
Henley  and  the  appellant  had  been  friends 
in  former  years,  this  dispute  over  the  right  to 
use  the  road  engendered  some  bad  feeling. 
According  to  the  claim  of  appellant,  which  is 
given  color  by  the  evidence,  Henley  attrib- 
uted to  Bradfield  all  of  the  difficulty  which 
he  had  had  with  the  corporation  which  was 
under  the  management  of  Bradfield.  At  a 
time  about  three  years  prior  to  the  occasion 
of  the  assault,  Henley  met  Bradfield  as  the 
latter  was  traveling  down  the  canyon  on  the 
road,  and  his  attitude  at  that  time  was  abu- 
sive and  threatening.  However,  he  made  no 
attack  upon  Bradfield  and  showed  no  weap- 
ons. On  this  occasion  Bradfield  testified 
that  whUe  he  was  engaged  with  his  parley 
with  Henley  he  glanced  over  by  a  building, 
and  there  saw  Mrs.  Henley  armed  with  a 
double-barreled  shotgun,  which  was  leveled  In 
his  direction.  Bradfield  testified  that  he  walk- 
ed about  so  as  to  keep  Henley  between  him 
and  the  gun  until  a  man  named  Snow  drove 
down,  when  he  (Bradfield)  left  the  canyon, 
to  which  he  had  never  returned.  The  cor- 
poration, however,  thiongh  their  agents  and 
under  the  direction  of  Bradfield,  had  con- 
tinued to  prosecute  some  work  on  their  prop- 
erty above  the  Henley  place.  As  before 
mentioned,  this  wordy  encounter  took  place 
three  years  prior  to  the  date  when  the  al- 
leged assault  was  committed. 

On  the  iBt  day  ut  July,  1915,  Henley  oame 


to  the  town  of  FUlmore  to  transact  some 
business.  He  testified  that  he  went  to  the 
office  of  the  justice  of  the  peace  to  look  up 
the  question  of  his  rights  regarding  trespass- 
ers on  his  property,  and  later  walked  up  the 
street;  that  In  front  of  a  real  estate  office, 
where  Bradfleld's  company  had  its  bead- 
quarters,  he  saw  Bradfield;  that  Bradfield 
bowed,  and  that  Henley  returned  the  saluta- 
tion ;  that  Bradfield  then  came  toward  him ; 
that  he  (Henley)  stopped,  thinking  that  Brad- 
field wanted  to  talk  with  him,  and  that  he 
addressed  Bradfield,  asking  him  how  he  was 
getting  along  and  where  he  was  surveying 
at  that  time. 

Henley  testified  that  he  noticed  some  ex- 
pression passing  over  the  face  of  Bradfield, 
and  that  he  ran  his  eyes  up  and  down  the 
form  of  the  latter;  that  he  noticed  a  motion, 
and  as  he  raised  his  eyes  he  found  that  he 
was  looking  into  a  gun  which  Bradfield  held 
aimed  at  him;  tliat  the  next  expression  of 
Bradfield  was,  "Are  you  heeled?"  that  he 
(Henley)  turned  and  said  "No,"  and  that 
as  he  turned  he  bowed  his  head,  think- 
ing that  he  was  to  receive  a  shot;  that 
one  shot  was  fired,  striking  him  back 
of  the  shoulder,  and  then  after  a  little  in- 
termission two  more  shots  were  fired,  both 
of  which  took  efTect  in  his  back ;  that  he  had 
started  to  go  away  as  soon  as  he  saw  the 
gun  In  the  hand  of  Bradfield,  but  that  as  he 
swung  around  and  started,  all  of  the  shots 
had  been  fired.  Henley  testified  that  he  was 
totally  unarmed,  except  for  a  pocketknlfe, 
which  was  In  his  i)ocket,  and  none  of  tlie 
several  witnesses,  who  were  almost  Immedi- 
ately at  the  scene  of  the  shooting,  saw  any 
Weapon,  although  Bradfield,  the  defendant, 
made  the  (Halm  that  Henley  was  carrying  a 
gun.  Henley,  after  being  shot,  staggered 
down  the  street  some  little  distance,  and 
then  fell  to  the  ground  from  loss  of  blood. 
He  wad  Immediately  picked  up  and  attended 
by  a  physician.  This  physician  testified  that 
he  found  two  wounds  of  entrance  in  the 
man's  back;  one  bullet  had  entered  at  an 
oblique  angle  at  about  the  center  of  the  left 
shoulder  blade  and  proceeded  across  the 
man's  back  under  the  ckln  and  lodged  at 
some  point  over  the  right  shoulder  blade. 
Another  bullet  had  Altered  at  the  lower  tip 
of  the  right  shoulder  blade,  had  progressed 
to  the  right  and  around  the  man's  body  and 
came  out  in  front  A  number  of  blood  ves- 
sels were  severed  by  the  bullet  which  occa- 
sioned this  last  wound,  and  profuse  bleeding 
resulted.  What  appears  to  have  been  the 
first  bullet  fired  did  not  enter  tlie  body  of 
Henley,  but  passed  through  his  clothing  at 
the  back  from  left  to  right 

The  appellant,  in  giving  his  version  of  the 
shooting,  testified  that  on  the  day  in  ques- 
tion Henley  passed  his  office  several  times 
and  motioned  tor  him  (Bradfield)  to  oome 
out;  that,  being  busy,  he  paid  no  attention 
at  first,  but  upon  the  second  or  third  time 
tlmt  Henley  poaaed  be  did  go  out  and  speak 
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to  him;  that  Heidex  aakssd  hba.  wby  lia  did 
n»t  come  up  Into  tbe  canyon  any  mor«,  and 
upon  hia  raplylns  that  he  bad  no  occasion  to, 
that  be  oonld  bare  wbat  be  ne«dBd  done  by 
otben,  Heatey  had  cursed  bin  and  t<^  him 
he  waa  afraid  to  go  into  tbe  can}-on;  that 
Henley  bad  made  some  notion  which  dis- 
closed  to  the  view  of  appellant  the  bntt  of 
a  reTolTer  in  Henley's  pocket;  that  appel- 
lant, koowine  of  Henley^  profldeney  both  In 
the  handling  of  a  goa  and  kuUe,  cenalderad 
that  he  was  about  to  be  attacked,  and  drew 
his  own  weapon  and  fired.  He  teetifled  that 
he  flred  three  sbota  in  rapid  BUCcesBlon,  aito- 
ing  at  tbe  right  shoulder  blade  of  Henley, 
with  the  idea  of  "crlppUng"  him  only.  I^e 
did  not  contend  that  Henley  had  actually 
drawn  a  revolver,  and  at  one  point  In  his  tes- 
timony said  Henley  reached  for  a  gun,  and 
at  another  point  said  tbat  he  was  "looking 
for  a  knife  from  him."  When  asked  as  to 
whether  be  saw  tbe  revolver  of  Henley  again 
that  day,  he  said  tbat  be  thought  tbat  he 
saw  one  of  the  witnesses  wh«' testified  in  tbe 
case  take  the  gun  from  Henley  after  tbe  lat- 
ter bad  staggered  away  down  the  street. 
The  witness  referred  to  gave  no  testimony  as 
to  finding  any  gun  upon  or  In  the  bands  of 
Hoiley. 

[1,21  Of  connte,  It  Is  enongta  to  say  that 
wherever  there  was  a  conflict  of  testimony 
the  Jury  had  the  right  to  excbiBlvely  Judge 
as  to  the  fact.  There  was  a  great  deal  of 
testimony  admitted  touching  the  statements 
made  by  Henley  to  various  persons  respect- 
ing bis  rights  in  the  canyon  and  his  hostile 
feeling  toward  those  who  contended  for  the 
privilege  of  passing  over  his  property.  This 
testimony  was  introduced  as  tending  to  show 
ground  for  a  reasonable  fear  in  tbe  mind 
of  the  appellant  that  at  tbe  time  of  the  al- 
leged assault  he  believed  bis  life  to  be  in 
danger,  or  that  he  was  likely  to  suffer  great 
bodily  injury  at  tbe  hands,  of  Henley.  Coun- 
sel for  appellant  at  great  length  ai^gue  that 
the  trial  Judge  committed  error  prejudicial 
to  tbe  defendant  when  be  struck  out  certain 
tfcitiinony  of  Bradfleld,  and  in  tbe  giving  of 
an  instruction  touching  the  question  of  prior 
threats  made  by  a  person  who  is  afterwards 
injured  at  tbe  hands  of  the  one  threatened. 
Bradfleld  testified  that  tbe  man  Snow,  who 
had  approached  at  the  time  of  bis  wordy  en- 
counter with  Henley  In  tbe  canyon  three- 
years  prior  to  the  shooting,  had  talked  to 
blm  about  tbat  occurrence.  Tbe  record 
shows  that  the  matter  was  presented  In  this 
way,  Bradfleld  being  on  the  witness  stand: 

"Q.  Subsequently  did  Snow  have  a  conversa- 
don  in  which  he  purported  to  tell  you  the  statc- 
mrats  made  by  Mr.  Henley  respecting  you  and 
what  riiould  bare  or  would  have  happened  to 
Ton  on  that  particular  nomine?  A.  Yes;  in 
10  or  fifteen  days.  Q.  What  did  he  tell  you? 
A.  He  told  me  that  Mi's.  Henley  bad  told  hbn 
tbat  George  (Henley)  hod  stopped  me  in  tbe 
road  and  gave  me  a  good  roast,  that  I  gait  and 
tot  out  of  tbe  eabyon,  and  she  did  not  think 
wnnM  ev«f  come  back  aCain.  Q.  C^id  Mr.  Snow 
ttU  yo»  vbstbav  thei  Healey's  said  anything 


odiout  the'  gmiT  A.-  Yes;  she  said  she  had  her 
double-barreled  shot-gun.  filled  up  with  pieces 
of  lead  pipe.  She  hod  whittled  them  off,  and 
if  I  had  made  a  move  of  any  kind  she  would 
have  torn  me  in  two." 

Connael  say  that  tliey  were  entitled  t» 
have  this  testimony  considered  by  the  Jury 
as  indicating  the  character  of  Henley  and 
the  state  of  mind  of  appellant  at  tbe  time 
of  tbe  shooting,  as  showing  reasonable 
ground  for  the  belief  that  the  latter  was 
about  to  be  attacked  when  approached  by 
Henley  on  tbe  1st  day  of  July  in  Fillmore. 
It  will  be  noted  that  not  a  word  of  this  testi- 
mony referred  to  any  threat  made  by  Hen- 
ley. Bradfleld  testified  that  be  bad.  on  tbe 
occasion  referred  to,  observed  the  double- 
barreled  shotgun  leveled  at  bim  by  Mrs. 
Henley;  but  be  made  no  claim  tbat  Henley 
at  that  time  exhibited  any  deadly  weapon 
or  threatened  to  use  one.  Counsel  say  it  is 
"hard  to  realize  a  woman  loading  a  shotgun 
with  lead  clippings,"  and  likens  the  case  to 
that  of  Kipling's  grenadier  who  held  a 
cocked  rifle  to  the  head  of  a  wounded  Afghan 
while  the  ofllcer  gave  the  injured  a  drink  of 
water,  in  order  to  prevent  tbe  wounded  man 
from  shooting  the  officer  as  one  liad  Just 
done,  and  be  snys  tbat  Bradfleld  bad  the 
right  to  follow  Mulvaney's  example  and 
take  extraordinary  precaution  against  such 
cruelty  as  would  recommend  a  woman  to 
load  a  shotgun  with  lead  clippings.  Ke- 
memberlng  tbat  the  encounter  was  between 
Bradfleld  and  Henley,  and  not  Mrs.  Henley, 
tbe  relevancy  of  testimony  showing  what 
Mrs.  Henley  did  or  mlgbt  do,  Is  not  apparent. 
We  mlgbt  quote  a  couplet  by  the  same  dis- 
tinguished author  to  whom  counsel  has  re- 
ferred: 
"When  Nas,  tbe  oobra,  bean  tha  earelan  iteiis  of 

Ha  lometlmes  wrlgglea  sldsvayi  to  avoid  him  it 

lie  can; 
But  his  mate  makes  no  eadtk  motion  aa  she  camps 

baaide  tbe  trail. 
For  tbe  female  of  tha  ipeGiea  la  more  deadly  tbss 

the  male." 

The  fact  that  the  trial  Judge  strnck  ortt 
this  testlmbny  on  the  ground  that  it  was 
hearsay,  in  that  Snow  was  not  produced,  and 
It  was  in  no  wise  made  to  appear  that  Mrs. 
Htenley  had  itctually  made  tbe  statements 
communicated,  does  not  present  error  of 
which  appellant  is  entitled  to  complain,  be- 
cause the  testimony,  as  we  view  it,  was 
not  relevant  In  tbe  aspect  which  the  case 
presents. 

[3, 4]  The  court,  at  the  request  of  defend- 
ant, gave  the  following  instruction,  with  the 
modification  embodied  tn  the  phrase  and 
word  which  we  have  shown  in  parentheses: 

"One  who  has  received  information  of  threats 
•Rainat  his  life  or  person  made  by  another  is 
Jnstifled  in  acting  more  quickly  and  taking 
harsher  measures  for  his  own  protection  la 
event  of  assault,  either  actual  or  thrfatcned, 
than  would  be  a  person  who  had  not  received 
such  threats;  and  if  in  this  case  you  iMrlievft 
from  the  evidearee  (that  tbe  .prosecuting  wit- 
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new  made  threats  aeedast  the  defendant  and) 
that  the  defendant,  Deeauae  of  (luch)  threats 
made  prevloualy  to  the  transaction  complained 
of  by  the  proeecutintr  witness  and  oommimicat- 
ed  to  the  defendant  either  by  the  prosecuting' 
witness  or  some  other  jierson,  had  reasonable 
cause  to  fear  neater  peril  in  event  of  an  alter- 
cation with  ue  prosecuting  witness  than  he 
would  hare  otherwise,  ^ou  are  to  take  such 
facts  and  circumstances  into  yonr  consideration 
in  determining  whether  defendant  acted  in  a 
manner  in  which  a  reasonable  man  would  act 
in  protecting  his  own  life  or  bodily  safety." 

The  Instruction  ai>i  modified,  when  properly 
analyzed,  means  nothing  more  or  less  than 
it  did  in  the  form  In  which  the  appellant 
presented  it  to  the  court  In  that  form  It 
stated  quite  clearly  that  threats  such  as 
would  furnish  ground  in  the  appellant's 
mind  for  the  belief  that  his  Ute  or  person 
were  in  danger,  were  those  which  had  been 
"made  prevlotisly  •  •  •  by  the  prosecute 
ing  witness."  Appellant  Is  not  entitled  to 
complain  of  error  In  an  Instruction  which 
he  himself  has  prepared  and  asked  the  court 
to  present  to  the  Jury.  An  examination  of 
other  instructions  oSTered  by  the  defendant 
shows  that  in  their  phraseology  It  was  as- 
sumed as  a  prerequisite  that  the  threats 
which  were  communicated  had  actually  been 
made  by  the  prosecutor.  Instruction  26, 
found  In  the  clerk's  transcript,  contains 
language  of  that  meaning.  It  may  be  con- 
ceded that  It  is  not  the  law  that  it  must 
appear  that  sudi  threats  were  actually 
made  by  the  prosecutor,  and  that  it  is  suf- 
ficient that  It  has  been  stated  to  the  person 
who  acts  thereon  that  such  threats  were 
made  and  that  such  statements  were  be- 
lieved and  relied  upon  by  the  person  charged 
with  the  assault.  The  trial  Judge  allowed  to 
be  shown  on  behalf  of  the  defendant  very 
fully  the  attitude  and  disposition  of  Henley, 
as  manifested  by  his  words  and  acts  touch- 
ing the  question  of  trespassers  upon  the 
property  which  he  claimed  to  own.  The  ob- 
jections which  were  sustained  to  questions 
tending  to  further  emphasize  the  disposi- 
tion of  Henley  in  that  regard  we  think  were 
in  the  main  properly  determined.  The  con- 
teutions  urged  In  this  direction  are  rather 
hypercritical  and  the  argument  in  support 
thereof  attenuated. 

IS,  t]  It  Is  complained  very  earnestly  that 
the  court  erred  in  giving  this  Instruction  to 
the  Jury: 

"1  instruct  you  that  if  you  believe  from  the 
testimony  in  this  cause  that  said  defendant, 
Mnson  Bradfield,  and  the  prosecuting  witness, 
George  J.  Henley,  prior  to  the  1st  day  of  July, 
1915,  had  certain  difficulties  and  troubles,  then, 
in  that  event,  you  are  only  to  consider  such 
testimony  for  the  sole  purpose  of  determining 
the  state  of  mind  of  said  defendant.  Mason 
Bradfield,  and  said  prosecuting  witness,  George 
J.  Henley,  at  the  time  of  the  alleged  assault, 
if  any  there  was,  and  for  the  further  purpose 
of  showing  malice,  if  any,  the  defendant  had 
at  such  time." 

Counsel  argue  that  the  evidence  of  the 
previous   dltflculties    between    Henley    and 
Bradfield  was  to  be  oonsldered  for  the  pur- 


pose of  showtog  malfc*  In  the  mind  at  H«i- 
ley,  the  pro8ecuto£.  We  make  no  distinction 
between  the  meaning  of  the  expressions  con- 
tained In  the  Instruction,  where  the  conrt 
told  the  Jury  that  such  testlmmiy  was  ad- 
missible for  the  purpose  of  determining  the 
state  of  mind  of  the  two  men,  and  had  the 
instruction  advised  the  Jury  that  such  testi- 
mony should  also  be  considered  for  the  pur- 
pose of  showing  malice  of  Hailey.  By  the 
Instructlmi  the  Jury  was  entitled  to  view 
the  evidence  as  Indicating  whatever  it  might 
In  the  direction  of  explaining  the  whole  state 
of  mind  of  the  two  nten.  It  was  proper,  too, 
to  advise  that  evidence  of  the  difficulties 
might  be  considered  for  the  purpose  of  show- 
ing malice,  if  any,  that  the  defendant  had 
against  the  complainant,  for  under  the  charge 
as  made,  to  wit,  assault  with  intent  to  com- 
mit murder,  malice  was  a  material  Ingredi- 
ent The  Jury,  however,  did  not  find  the 
defendant  grnllty  of  that  crime,  but  convict- 
ed him  of  the  lesser  offense  which  InvolTed 
no  specific  malice  on  his  part 

[7,  t]  It  la  also  declared  that  the  foUow- 
ing  instmctlcn  misstates  the  law: 

"To  justify  a  person  for  attempting  to  kill 
another  upon  the  ground  of  self-defense,  the 
attempt  must  be  made  under  well-founded  be- 
lief that  it  was  absolutely  necessary  for  such 
person  to  kill  the  other  at  the  time  to  save  him- 
self from  great  bodily  barm.  The  danger  or 
harm  must  be  present,  apparent,  and  Immi- 
nent" 

Counsel's  whole  argument  on  this  propo- 
sition Is  that  in  proving  JusUfieation  for  an 
attack  It  need  not  appear  that  it  was  abso- 
lutely necessary  for  the  person  to  resort  to 
the  means  adopted  and  kUl  another.  The 
instruction  does  not  so  declare.  It  does 
state,  and  properly,  that  the  person  acting  in 
self-defense  and  resorting  to  the  use  of  a 
deadly  weapon  must  believe  that  It  Is  abso- 
lutely necessary  for  him  to  so  act  in  order 
to  Justify  under  the  law.  The  jury  was 
not  told  that  It  must  find  as  a  fact  that  the 
necessity  did  "absolutely"  exist,  but  only 
that  defendant  so  believed.  The  case  of 
People  V.  Webster,  13  Cal.  App.  348,  109  Pac. 
637,  Is  not  contrary  in  its  holding  to  this 
conclasion.  Examining  the  whole  body  of 
the  instructions,  we  find  that  the  court  sedu- 
lously and  with  great  care  defined  to  the 
Jury  the  rights  of  a  person  charged  with  an 
assault  who  claims  to  have  acted  in  self-de- 
fense. It  was  fully  explained  that  the  con- 
duct of  such  person  was  only  such  as  would 
be  determined  by  the  mind  of  a  reasonable 
man,  and  that  he  might  act  upon  appear- 
ances, and  that  even  though  the  danger  was 
apparent,  and  not  real,  he  would  be  Justified. 

The  main  contentions  advanced  by  the 
appellant  in  his  claim  for  a  reversal  have 
been  carefully  considered,  and  the  evidence, 
as  disclosed  by  the  lengthy  transcript,  thor- 
oughly examined.  We  believe  that  the  de- 
fendant in  this  case  has  been  protected  by 
the  court  In  his  right  to  have  •  fair  trial. 
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and  tliat  tbe  T«rdiici;  of  tba  Jaiz  la  tnUy 
sostalned  by  tbe  evidence. 
Tbe  Judgment  and  order  are  affirmed. 

We  ooncor:    CONRSY,  P.  J. ;  SHAW,  J. 


SOTJLB  V.  WYATT  et  al     (CHv.  1616.) 

(District  Court  of  Appeal,  Third  District,  Oal- 

iftMtia.    June  18,  1916.) 

Deeds  «=>211(4)  — Evidbnck  — Validitt  — 
Fkattd  and  Unouk  Inixuxnce. 
In  action  by  father  to  set  aside  a  deed  to 
his  daughter,  afieged  to  have  been  procured  by 
fraud  and  misrepresentation  and  by  undue  influ- 
ence upon  him  when  feeble  and  incompetent,  evi- 
dence that  at  time  of  making  the  deed  he  was  77 
years  old,  feeble  and  suffering  grievously  with 
e;e  disease  and  heart  trouble,  that  he  had  re- 
cently lost  Ms  wife  and  his  household  was  bro- 
ken up,  that  defendant  falsely  represented 
that  bis  other  children  had  boasted  that  they 
vere  going  to  get  his  property,  that  she  promised 
if  he  made  the  deed  to  her  he  could  sell  the 
proiKrty  at  any  time,  and  that  he  had  rcpented- 
1t  expressed  his  desire  that  his  children  should 
diare  equally— supported  finding  for  plaintiff. 

[E}d.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Diig.  H  ea,  642;  Dec.  Dig.  «S3211(4).] 

Appeal  from  Superior  Oonrt,  Tolo  Oonnty ; 
X.  A.  Hawkins,  Judge. 

Suit  by  John  A.  Soule  againat  Lottie  M. 
Wyatt  and  another.  From  Judgment  A>r 
plaintiff,  defendants  appeal.    Affirmed. 

E.  S.  Bell,  of  Napa,  for  appellants.  George 
Claik,  of  San  Francisco,  and  W.  A.  Ander- 
son, of  Woodland,  for  respondent. 

CHIPMAN,  P.  J.  Plaintiff  commenced  the 
action  to  set  aside  and  have  declared  void  a 
certain  deed  conveying  to  his  daughter,  Lot- 
tie M.  Wyatt,  one  of  tlie  defendants,  certain 
real  piopeity  situated  in  the  town  of  Wash- 
ington, Tolo  county,  <«  tbe  ground  that: 

"Said  deed  waa  procured  tq  be  executed  by  tbe 
■aid  defendants  through  the  frauds  and  misrep- 
resentatioos  i^  said  defendants  and  by  the  un- 
d-je  influence  exerted  by  the  said  defendants 
opon  the  said  plaintiff  at  a  time  when  he  was 
afeebled  in  mind  and  health  and  incompetent 
to  make  a  deed  or  to  dispose  of  his  property," 
and  that  "plaintiff's  title  to  said  propertv  be 
qoieted  against  said  defendants  and  each  of 
them." 

Tbe  cause  was  tried  by  the  court,  and 
plaintiff  had  judgment  In  his  fftvor,  from 
which  defendants  appeal 

The  court  made  the  following  findings  of 
fact: 

"(1)  The  eoart  finds  an  and  singular  the  allega- 
tioDS  of  the  plaintiflfs  complaint  to  be  true.  (2) 
That  the  attorney  who  prepared  the  deed  for  the 
signature  of  the  plaintiff  was  in  no  manner  a 
party  to  the  plan  under  which  the  said  defend- 
mts  procnreo  tbe  making  of  said  deed  and  the 
•aid  attorney  acted  wholly  without  knowledge  of 
the  manner  In  whidi  defendants  did  procure  the 
making  of  the  Said  deed  by  the  said  plaintiff." 

Plaintiff  was  a  pensioner  of  the  Sontbem 
Padflc  Company  in  1911,  residing  on  the 
premises  in  question  in  the  town  of  Washing- 
ton, sometimes  called  Broderlck.    His  family 


consisted  of.  his  wife  and  granddiUd,  Flossie 
Oonrad,  daughter  of  defendant  Lottie  Wyatt 
by  her  first  husband.  When  Flossie  was  an 
Infant  she  was  taken  into  plaintiff's  family 
and  reared  as  their  own  child.  Plaintiff 
was  77  years  old  and  was  suffering  grievous- 
ly with  a  painful  disease  of  the  eyes  and 
finally  lost  the  sight  of  one  of  them.  Ue 
was  feeble  from  the  infirmities  of  age  and 
was  afflicted  with  heart  trouble,  which  at 
unexpected  moments  would  cause  him  to 
lose  consciousness  and  fall  to  the  ground  as 
In  a  fit,  lying  there  rigid  "and  as  though 
dead,"  as  one  witness  described  his  condi- 
tion. On  July  13,  1911,  his  wife  died  and 
Flossie's  mother  took  Flossie  away  to  her 
own  home  at  Rutherford,  Napa  county,  and 
plaintiff  went  to  the  home  of  his  son,  Charles 
C.  Soule,  In  Broderlck.  The  loss  of  his  wife, 
the  taking  from  him  his  grandchild,  Flossie, 
to  whom  he  was  devotedly  attached,  together 
with  the  excruciating  pain  caused  by  the 
disease  of  his  eyes  and  his  general  weak  phys- 
ical condition,  so  affected  plaiutlfl  as  to 
make  him  an  object  of  pity  and  commisera- 
tion. He  was  ill  for  some  time  after  the 
death  of  his  wife.    He  testified: 

"I  lost  my  eyesight,  then  worrying  about  my 
wife  and  my  baby"  (be  called  £losaie  "his 
baby")  "that  I  thought  a  good  deal  of  took  away 
from  me,  nnd  all  things  together  made  me  sick; 
that  is  about  ail  I  can  remember  at  the  present. 
*  *  *  Q.  What  effect,  if  any,  on  your  feel 
ings  or  yonr  mind  did  the  death  of  your  wife 
and  the  Dreoking  up  of  your  family  have?  A. 
WeU,  it  made  me  wnat  you  might  say  orazy,  in 
fact  I  think  I  am  so  yet." 

He  visited  his  daughter,  Mrs.  Wyatt,  oc- 
casionally for  some  time  after  his  wife's 
death. 

"Q.  What  took  you  down  there,  what  was  tl>e 
cause  of  your  going?  A.  WeU,  in  the  first  place 
I  didn't  want  to  go  down;  I  rather  be  at  my 
old  home.  It  is  natural,  but  they  took  my  baby 
away  and  caused  me  to  go  down  there,  my 
daughter  did;  thought  if  I  would  cc»ne  down 
there  I  would  be  better  off  where  Flossie  was 
and  'so  I  made  up  my  mind  I  would  go  down 
there;  I  like  to  be  where  she  was  so  I  went 
down  and  stayed  there  awhile  and  came  back 
awhile  and  kept  going." 

The  deed  in  question  was  executed  on  Jnly 
30,  1912,  three  weeks  after  he  went  to  Ruth- 
erford to  live  with  defendants.  He  testified 
as  to  his  then  physical  condition  as  follows: 

"I  was  pretty  sick ;  I  was  weakened  down, 
discouraged,  my  eyesight  waa  failing,  and  I  felt 
wenk ;  one-half  of  the  time  I  couldn't  refit 
nights;  they  gave  me  whisky  with  some  stuff 
in  it  to  make  me  sleep ;  one  thing  and  anotlier, 
so  therefore  I  got  pretty  weak  for  quite  a  while, 
but  I  got  better." 

Several  witnesses  testified  to  his  weaken- 
ed condition;  that  his  eyes  gave  him  great 
pain;  that  he  was  subject  to  fainting  spells 
from  heart  trouble ;  that  he  constantly  griev- 
ed "and  was  brooding"  over  the  loss  of  his 
wife  and  having  his  granddanghter  taken 
from  him.  Besides  defendant  Mrs.  Wyatt, 
his  children  were  Mrs.  Annie  Lindsay  and 
two  sons.  Charles  C  and  John  O.    Plaintiff 
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testifled  diat  after  he  came  to  Rutb«4ord 
and  beHore  the  deed  -vras  made,  defendaift 
Mn.  Wyatt  told  blm  abe  learned  through 
two  lett^s  wrlttem  to  Mra.  Addle  Barry,  re- 
siding at  Rutherford,  sister  to  plaintiff's  de- 
ceased wife,  that  his  son  John  and  Mrs.  Lind- 
say were  going  to  get  all  his  property. 

"She  (Mrs.  Wyatt)  said  they  were  gcang  to 
have  it  .all,  them  two,  and  I  remarked  I  didn't 
want  them  to  have  it  all.  I  wanted  to  divide  it 
amongst  the  four  of  them." 

Mrs.  Barry  testified  that  this  representa- 
tion by  Mrs.  Wyatt  was  false  and  that  Mrs. 
Lindsay  had  not  written  any  such  letter. 
Plaintiff  testified : 

"Q.  What  did  she  keep  saying  to  yon?  A. 
She  say  they  made  their  Drags  they  were  going 
to  have  it  all  because  they  done  the  most  work 
on  it.  I  admitted  they  did,  but  at  the  same  time 
I  didn't  think  it  was  right  for  them  to  have 
It  all.  QT  What  did  you  say  on  the  subject 
of  dividing  your  property?  A.  I  say  I  wanted 
to  divide  it,  want  it  equally  divided.  Q.  What 
way?  A.  Ebch  one  of  them  to  have  their  share. 
Q.  Where  and  when  did  you  tell  her  that?  A. 
Well,  about  the  time  we  were  talking  aboat  it; 
I  don't  know  exactly  when  it  was.  Q.  Bat  it 
was  before  the  deed  was  made?  A.  It  was  be- 
fore the  deed  was  made.  Q.  Was  anything 
said  by  her  when  you  stated  you  wanted  to  di- 
vide it  DP  among  them  all?  A.  Well,  she  said 
I  couldn  t  do  it,  becaose  they  were  (oiog  to 
have  it  all,  Annie  and  John  was;  of  course,  I 
couldn't  divide  it  if  them  two  going  to  get  it 
all,  and  I  didn't  Uke  that  idea.  9.  Was  ua- 
thing  said  about  a  will?  A.  Yes,  sir ;  1  did.  Q. 
What  did  you  say?  A  I  said,  'Well,  then  I 
will  fool  them,  I  will  make  a  will,  then  tbey 
can't  get  any  more  than  the  others,'  and  rile 
said,  'A  will  can  be  broke.'  Q.  Wbere  was  her 
husband  during  the  talk?  A.  One  time  we  were 
talking  about  it  I  couldn't  say  at  the  dinner 
table  or  supper  table,  talking  about  the  will, 
and  she  turned  around  and  says  to  Harry — we 
call  him  Harry— *a  will  can  be  broke,  can't  it?' 
and  he  says,  'Tea.'  That  finished  it  for  that 
evening.  Q.  At  that  time  you  were  living  down 
there?  A.  At  that  time  I  was  living  down 
there.  Q.  Tbat  was  before  the  deed  vras  made? 
A.  Tbat  was  before  the  deed  was  made.  Q.  At 
the  time  of  that  talk  about  saying  a  will  could 
be  broke,  was  anything  said  about  a  deed?  A. 
Yes.  Q.  Who  said  it?  A  She  said  a  deed — 
no,  he  said  a  deed  would  be  the  best  because  can't 
break  a  deed.  Q.  What  did  she  say,  if  any- 
thing? A.  1  don't  remember  she  said  anything, 
in  reply  to  tbat  or  not  at  that  time,  but  talked 
about  it  afterwards,  but  not  at  that  time.  •  •  • 
Q.  After  these  talks  you  have  referred  to,  was 
there  any  further  talk  between  you  and  them 
regarding  your  property  and  disposing  of  it  in 
any  way?  A.  Why,  about  making  the  deed? 
Q.  Yes.  A.  Well,  she  said— I  said,  'Well,  if  a 
will  can  be  broke,  I  would  like  to  have  Charlie 
and  you  and  Flossie  have  a  share  of  it,  because 
if  the  rest  want  it  all  that  looks  kind  of  hog- 
gish to  me,  they  so  mean  probably  they  won  t 
get  any  of  it'  So  she  says,  'Well,  you  can't 
mention  Flossie  because  what  belongs  to  me  be- 
longs to  Flossie.'  "Then  I  will  make  it  in  your 
and  Charles'  name.'  'Well,  you  can't  make  it 
in  two  names,  have  to  make  it  in  one,  make  it 
in  my  name,  then  I  can  give  Charlie  his  share.' 
•What  is  bis  share?  'Well,  I  will  give  him 
$1,000.'  'Well,  he  ought  to  have  more  than 
that.'  'Well,  but  I  have  to  take  care  of  you.' 
'Take  care  of  me?  I  don't  want  any  care.  I 
win  go  to  the  county  hospital  if  the  worst  comes 
to  the  worst.'  Q.  You  stated  she  said  some- 
thing, about  making  out  a  deed  in  more  than 
one  name?  A.  She  said  you  couldn't  make  it 
In  more  than  one  name,     Q.  Did  yon  believe 


tbiwe  irtateiaentB?  A.  r  betiete  It;  yes,  sir;  I 
didn't  know  any  better.  Q.  Hew  long  before 
you  went  qp  to  Me.  Bell's  office  w««  it  this  talk 
occurred  that  you  mentioned?  A.  How  long 
before?  Q.  Yes.  A  It  might  have  been,  well, 
I  will  say  about  tla-ee  weeks,  I  dont  knew  4f  it 
was  quite  as  much  as  that,  but  say  three  weeks ; 
I  can't  remember  these  things  right  up  to  a 
date.  Q.  How  often  was  the  matter  of  deeding 
your  property  talked  ov«r?  A.  Oh,  every  littie 
whUe  get  to  talking  about  it  until  at  last  I  got 
tired;  I  say  I  never  had  anything;  in  fact  I 
aint  got  nothing,  I  couldn't  handle  it  to  suit 
myself,  I  was  getting  tired  and  sick  hearing 
them  talk  about  it.  Q.  When  the  talk  occurred 
or  the  talks  occurred  about  the  making  of  a 
deed,  was  there  anything  said  regarding  dispos- 
ing of  the  property  after  the  deed  was  made? 
A.  Yes.  Q.  What  was  said?  A.  She  says, 
'Papa,  yon  make  h  in  my  name ;  you  know 
yon  are  pretty  sharp  on  a  'bargain  and  you  can 
sen  it  any  time  yon  like  and  all  I  have  got  to 
do  is  sign  the  papers,'  so,  of  coarse,  I  thought 
I  could  have  that  privilege.  Q.  How  long  be- 
fore you  actually  signed  the  deed  did  she  make 
that  statement  to  yon?  A.  How  long  before? 
Q.  Yes ;  the  first  time  she  made  that  stotement 
to  you.  A.  Well,  I  don't  remember  that ;  I 
would  like  to  tell  it  as  near  as  I  can  remember. 
Q.  But  yon  know  It  was  before  the  deed — yon 
know  it  was  before  the  deed  was  made?  A. 
Yes;  It  was  before  the  deed  was  made;  then 
after  the  deed  was  made,  Mr.  Joe  Harbinson,  a 
wholesale  liquor  man  in  Sacramento,  wrote  me 
a  letter,  of  course  I  can't  read — he  would  have 
given  me  $2,500  cash  for  my  property,  and  I 
laughed  abotnt  It,  and  I  said,  'Flossie,'  or  at 
least  'Lottie'— I  got  Flossie  on  the  brain,  no 
wonder — liOttie,  write  a  few  lines  to  Mr.  Har- 
binson and  1  will  tell  him  what  I  will  take  for 
the  poioperty^'  and  she 'jumped  uy  luad  she  com- 
menced cussing  and  swearing  'To  heU  with  him, 
I  don't  want  to  sell  It,  1  don't  want  to  sell  it;' 
says  I,  'If  he  gives  me  what  I  ask  for  it  isn't 
that  satisfactory  7  'No ;  I  won't  sell  it'  I  says, 
'Write  a  few  lines  anyhow.' .  'No.'  Wouldn't  do 
it.  •  •  •  Q.  When  this  statement  was  made 
to  you  about  making  the  deed  to  one  person 
(Oily  did  you  make  amy  statement  to  your  daugh- 
ter about  the  fact  that  you  mieht  want  to  sell 
this  property?  A.  Yes.  Q.  What  did  you  say 
to  her  In  regard  to  that  matter?  A.  I  told  her 
I  would  like  to  sell  it;  she  said  I  could  sell  it 
any  time  I  liked  because  I  was  ^«tty  sharp  on 
a  bargain.  Q.  I  will  ask  leave  to  ask  this  qaes- 
tion  though  it  is  leading.  IMd  you  say  to  her, 
'I  said  I  didn't  Uke  to  deed  it  because  then  I 
can't  sell  it?'  A.  Yes,  sir;  that  is  what  I  am 
coming  at  and  she  said,  'Yes;'  I  oonld.  Q. 
She  stated,  'Yes,'  you  could?  A.  Yes.  Q. 
Dldyou  believe  that  stotement  she  made  to  yon. 
A.  Well,  I  never  dealt  much  with  bejint;  and 
selling,  of  course.  Q.  What  I  mean  is  this,  did 
you  rely  on  the  stotement  she  made  to  you  ?  A. 
Certainly.  Q.  Believed  ^t?  A.  Certainly;  I 
thought  she  meant  what  she  said  at  the  time; 
if  I  didn't  I  wouldn't  have  done  It  Q.  Was 
the  getting  of  an  attorney  to  fix  up  the  deed 
mentioned?  A.  She  says  she  get  Mr.  Bell,  he 
wns  a  good  hand  to  do  anything  Uke  that  be- 
cause he  done  all  the  work  for  her  husband 
when  his  mother  died,  and  he  understood  it 
thoroughly,  so  Mr.  Bell  did  do  it.  Q.  Did  yon 
still  believe  and  rely  on  those  statements  when 
yon  sipned  that  deed?  A.  Yes,  sir;  I  believed 
what  she  told  me ;  I  beUeved  she  thought  she 
was  telling  what  she  meant" 

Mrs.  Sonle,  wife  of  Charles,  wHh  whom 
plalottfl  llTed  after  the  death  of  bis  wife, 
testlflcd: 

"Q.  Do  70a  taow  whether  while  the  old  gen- 
tleman was  living  there  in  the  town  «f  Wash- 
in^on,  he  was  worried  or  ^eved?  A.  He 
gn£ved  all  the  .time;  every  nunute  of  his  life 
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h*  (ri«T«d  from  th*  tine  ho  would  lat  up,  over 
hia  wife's  death,  and  being  left  without  hia 
bab;,  aa  he  called  Floaaie." 

She  testified  to  hia  being  kept  In  a  dark 
room  on  account  of  his  eyes — 
"be  was  auSerine  terrible  day  and  nixht,  got  ap 
tx  all  hours  of  the  night ;  that  was  just  before 
he  went  to  Rutherford.  *  *  *  Q.  Did  any 
one  ooming  from  Rutherford  make  any  requests 
that  he  go  down  there?  A.  I'es ;  Flossie  came 
for  him,  begged  him  to  go  down  to  mothei^ 
when  he  was  aick,  begged  him,  says,  'Mam  told 
me  to  tell  yon  to  come,  come  down  to  hec,  that 
is  the  place;'  he  said,  vNo;  I  don't  want  to  go; 
I  want  to  atay  here,'  nobody  could  take  care  of 
him  like  Madge ;  he  imagined  I  could  take  care 
of  his  eyes  bceause  I  had  been  doiuf  it,  I  guess. 
Q.  Did  yon  have  any  talk  with  t«tt)e  M.  Wyatt 
about  the  time  of  hia  going  down  there?  A.  Oh, 
jres;  she  would  talk— the  time  when  she  came 
to  get  him  after,  he  went  down  for  the  short 
Tiait  then  she  came  up  to  take  his  things  down. 
Q.  I>kl  yon  haTC  any  talk  with  her,  particularly 
with  referenee  to  any  dealinga  she  mi^bt  have 
with  him,  what  she  might  accomplish  with  him? 
A.  She  was  talking  to  me,  she  said,  'They  think 
tbey  are  going  to  get  it  all,  but  wait  until  I 
get  him  down  there,  yon  bet  I'll  get  it.'  Q. 
when  was  it  she  said  that  to  you?  A.  When 
they  were  taking  the  furniture,  the  day  before. 
Q,  Did  aha  erar  say  anything  to  you  aboot  any 
particularly  scientific  way  at  handling  the  old 

SDtleman?  A.  No;  only  just  when  the  other 
ughter  was  talking  to  him ;  they  were  fuss- 
ing; she  said,  'Ton  can't  ruffle  hia  feathers; 
you  have  ts  smooth  him  down  the  right  way  and 
TOO  can  do  anythinc  you  want  with  him.'  Q. 
She  said  that  to  yon?  A.  Tes.  Q.  In  the  town 
of  Waahington?  A.  Yes.  Q.  Before  he  went 
down  tfaer*  to  Ut*}  A.  Tea ;  when  he  was  get- 
ting ready  to  go.  Q.  Did  the  old  gentleman  in 
his  talks  with  yon  erer  make  any  statement  be- 
fore he  went  down  there  as  to  the  way  in  whiah 
be  wanted  to  leave  his  property?  A.  It  seemed 
like  that  was  on  his  mind  all  the  time;  yes, 
be  wanted  share  and  shafe  alike,  'They  are  all 
my  children.'  Q.  Did  they  write  any  letters 
to  Washington  asking  him  to  come  down  there? 
A.  Yea:  me  wrote  about  every  day  when  he 
was  ao  bad,  begged  him  to  come  down." 
On  cross-exaniinatlon  she  testified: 
"O.  Didn't  yon  tell  any  one  she  had  told  you 
this?  A.  No;  they  all  seemed— I  wasn't  in- 
terested ia  it ;  it  was  nothing  to  me ;  they  never 
tmik  me  mnch  into  their  aCfairs ;  she  was  talk- 
ing to  me  in  bed ;  she  wanted  to  know  if  father 
would  give  Charlie  anything — 'what  do  you 
think  he  would  do  with  it?'  I  says,  'I  don't 
know.'  She  saya,  'I  t>et  if  he  did  give  him  any- 
tlting  he  would  blow  it  in.'  I  says,  'I  don't 
know.'  She  says,  'I'll  tell  you  what  I  think  be  . 
would  do,  he  would  take  a  long  trip.'  #.  She 
■aid  if  she  got  him  down  to  Rutherford  she 
wonld  have  it  all?  A.  She  waa  speaking  of  the 
other  two;  she  said  they  wanted  it,  the  other 
two,  the  daughter  and  son,  the;  wanted  it  be- 
cause they  huped  make  it— *If  he  lives  a  week 
after  I  get  him.  111  see  they  don't  get  it' " 

A  letter  written  by  defendant  Mrs.  Wyatt 
was  Mentifled  by  the  vrltness.  TMs  letter 
was  aMressed  to  "Charles  C.  Sonle,  Broder- 
Ick,  YcOo  Co.,  Cal.,"  also  postmarked  Broder- 
ick.  It  was  dated  three  days  after  the  deed 
in  qneatkna  was  executed  and  was  as  fol- 
lows: 

"bam  this.  BnAerford,  Aug.  2,  1912.  Dear 
Brother:  I  Just  veeelTed  yon  most  welcome 
letter.  We  are  alwiaya  glad  to  hear  from  yon. 
Pa  seems  to  think  he  ought  to  hear  from  you 
every  day  now  we  are  all  fine  and  hope  you 
are  aS  tns  same  welL  w>»  are  not  surprised'  to' 
haaw  that  she  oomea  tn^sf  day  hot  Cbaaler 

lBeF.-3B 


70a  don't  have  to  put  np  with  that  you  oan  do 
just  as  you  like  in  that  house  and  make  her 
stay  away  and  I  would  do  so  to  I  would  not  let 
her  come  there  and  worry  Mady  so  I  know 
she  must  get  tired  hearing  her  tongue  run  and 
she  has  got  so  she  lies  pretty  good  to  now, 
Charley  don't  do  anything  to  give  her  a  chance 
to  get  you  in  any  trouble  you  know  she  would 
only  be  to  glad  to  see  you  in  trouble  and  I 
guess  that  is  what  she  ia  trying  to  do  she  said 
all  she  could  to  get  me  started  but  I  was  to 
smart  for  her  she  tells  everybody  I  am  crazy 
but  she  will  soon  think  I  am  about  as  smart  as 
she  is  when  she  finds  how  things  are  now 
Charley  I  don't  want  you  to  worry  you  will 
get  what  belongs  to  you  some  day  We  went  to 
Napa  Tuesday  and  the  deeds  are  made  so  it  is 
you  and  I  for  it  we  got  one  they  cant  brake  to 
th*  only  way  they  could  is  to  prove  he  was  not 
in  his  ri^ht  mind  when  he  did  it  now  that  Pa 
is  a  resident  of  Napa  Co  all  they  could  do 
would  have  to  be  done  here  and  they  can  never 
prove  that  he  aint  in  his  right  mind  Papa  says 
he  dont  want  you  to  worry  about  anything  he 
say  you  are  bis  and  you  shall  have  what  is 
yours  say  he  wants  you  to  bring  him  the  two 
canes  tbey  stand  in  his  room  up  stairs  and  the 
hook  Pony  bad  to  hang  his  cage  on  so  don't  for- 
get it  he  talks  about  them  so  much  now  I  guess 
she  wants  to  make  trouble  between  Madge  and 
I  but  if  Madge  listens  to  her  she  will  have 
plenty  to  do  she  can  lie  pretty  good  well  I  have 
Kot  the  flower  picture  ready  to  send  to  John  Pa 
changed  his  mind  about  keeping  it  so  I  will 
send  it  to  him  Annie  will  get  left  if  she  thinks 
the  things  I  brought  will  ever  be  sent  back  I 
guess  you  will  hear  her  all  over  town  when  she 
sees  the  deeds  published  in  the  Woodland  paper 
I  guess  Mrs.  Snider  takes  it  they  will  say  to 
you  yes  Lott  got  it  and  you  will  get  left  but 
Charley  dont  believe  all  you  hear  I  want  you 
to  know  you  have  one  who  will  do  right  by  you 
and  I  must  say  Madge  treated  me  very  nice  and 
Pa  says  lie  wUl  never  forget  how  good  abe  was 
to  him  he  eats  good  and  deeps  good  and  seems 
to  be  80  happy  we  do  aU  we  can  to  please  him 
and  we  always  will  he  is  a  good  old  father  he 
bed  beans  for  breakfast  this  morning  well  I  will 
go  to  bed  it  is  late  and  I  am  tired  now  write 
soon  love  to  all  dont  get  in  trouble  with  that 
devil  your  loving  sister  Lottie.  When  yon  hear 
aboDt  the  deeds  just  say  Lot  said  she  thought 
she  would  bye  it  as  it  was  her  old  home." 

A  fragment  of  another  letter  written  by 
defendant  Mrs.  Wyatt  to  Charles  Soule  read: 

"He  thinks  be  win  come  home  Sunday  I  sent 
the  picture  to  him  so  his  Polly  ca>  have  it  to 
look  at  I  fixed  Pa  room  up  and  it  looks  fine  he 
eats  good  and  sleeps  good  well  Kid  I  don't  know 
what  could  be  rong  with  my  last  letter  you  say 
you  don't  understand  it  I  told  you  he  deeded  it 
to  me  at  least  I  intended  to  tell  yon  so  I  know 
you  must  feel  lonesome  at  time  not  seeing  moth- 
er or  father  there  but  Father  con  go  Uiere  to 
see  you  but  our  dear  old  mother  we  must  give 
up  we  cant  have  her  any  more  in  tbis  11k  I 
would  not  be  supprised  to  see  John  and  Annie 
tt-y  to  brake  the  deeds  but  they  will  have  a  hard 
time  doing  it  they  would  have  to  prove  Pa  was 
not  in  his  right  mind  when  he  did  it  that  would 
have  to  be  done  here  so  I  am  not  afraid  of  it 
now  if  you  dent  come  sunday  why  write  and 
tell  us  the  news  love  to  yon  both  Tour  loveing 
sister  Lottieu" 

It  appeared  tbat  plaintiff  went  to  Napa 
witb  Flossie  on  Jnly  3d  and  returned  with 
heF  mother  after  ttie  4tb,  when  they  packed 
the  fnrnltnre  and  returned  shortly  after- 
wards to  'Rutherford.  The  deed,  as  we  have 
sees,  was  execvted  on  July  aotb.  As  to  tba 
circumstances  attending  the  execntlon  of  the 
deed  plaintiff  teatlfled: 
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'"(J.  Who  accompanies  'you  to  Mr.  Bell's  of- 1 
fiee,wheii  you  Tvent  there ;  who  went  with  you?  j 


A.  Her  husband,  Harry  Wyatt.     Q.  How  did 

you  get  up  the  steps?    A.  She  and  him  went  I 

together ;    ne  took  me  by  the  arm ;    helped  me 


upstairs  and  downstairs  through  a  hall;  that 
is  all  I  can  remember  about  it.  Q.  At  this  time 
did  you  have  anything  over  your  eyes?  A.  Yes, 
air.  Q.  What?  A.  I  had  my  specs,'  I  had  a 
shade,  and  I  had  the  rim  of  my  hat  over  my 
eyes  because  the  light  bothered  me  a  good  denl. 
I  got  the  same  shade  now  at  home.  Q.  Tell  us 
as  near  as  you  can  remember  what  occurred  in 
Mr.  Bell's  office.  A.  Well,  as  near  as  I  can 
remember,  .come  there,  says  I  come  there  to 
make  a  deed  out,  deed  my  property  over  to  my 
daughter;  of  course,  Mr.  Bell  knowed  it;  it 
was  all  understood  beforehand,  him  being  there, 
talked  about  it,  had  to  go  get  Mr.  Bell,  ready 
to  attend  to  basiness.  Mr.  Bell:  I  move  to 
strike  out  what  Mr.  Bell  knew.  Mr.  Clark: 
We  consent.  The  Court:  Stricken  oat  Mr. 
Clark:  Q.  Was  the  deed  made  out  when  yon 
got  there  or  made  out  afterwards,  do  you  know? 
A.  Made  right  away,  right  there  while  we  were 
there.  Q.  Do  yon  remember  whether  it  was 
read  over  to  yon?  A.  Read  over  to  me?  Q. 
Yes.  A.  No.  sir;  I  don't  remember  any  such 
thing.  I  didn't  know  it  was  sold  for  ¥10 ;  that 
was  never  mentioned  to  me.  If  they  did  I 
think  I  would  have  kicked ;  I  would  have 
thought  there  was  something  kind  of  funn>,  Q. 
did  yon  sign  your  own  name?  A.  Yes;  I  sign- 
ed it  myself;  I  made  a  cross  with  a  pen.  Q. 
'What  was  done  with  the  deed  afterwards?  A. 
Well,  as  near  as  I  can  remember,  I  think  Mr. 
Bell  kept  it  and  sent  it  to  Woodland  to  get  it 
recorded ;  I  think  that  is  about  the  way  It 
went.  Q.  Did  you  know  It  was  going  to  be  re- 
corded at  the  time?  A.  I  know  it  Was  going 
to  be  recorded  ;    yes,  sir."* 

He  testified  furtner: 

"Q.  What  was  the  manner  of  their  treatment 
towards  you,  Mr.  Soule,  before  you  made  this 
deed,  the  &inily ;  what  way  were  you  treated  in 
the  Wyatt  family  before  yon  made  this  deed? 
A.  The  reason  I  didn't  what?  Q.  What  was 
the  manner  of  their  conduct  towards  yon  before 
you  made  this  deed;  how  did  they  treat  you 
when  you  were  down  there?  A.  They  treat  ma 
very  kind;  the:r  couldn't  do  enough  for  me; 
treat  me  very  kind;  very  kind  indeed;  I  felt 
so  sick  I  was  like  a  child;  you  take  a  child  if 
be  sick  yon  pet  it  make  over  it,  that  is  just 
what  he  likes,  that  is  just  like  me.  Q.  How 
far  was  the  little  room  you  slept  in  from  the 
house?  A.  The  room  I  slept  in  joined  the 
saloon,  I  should  judge  about  15  feet  from  the 
bouse,  about  that.  Q.  How  was  it  about  call- 
ing you  to  your  meals,  before  the  deed  was 
made?  A.  The  bell  would  ring;  I  didn't  very 
often  hear  the  bell ;  I  am  a  little  hard  of  hear- 
ing, but  they  tell  me,  we  go  along  like  two  good 
fnends  so  with  us,  open  the  screen  door,  open 
the  other  door,  I  go  In  ahead  of  him,  he  come 
in  behind,  shut  it,  sit  down  at  the  table,  he 
wait  on  me,  everything  I  had  nice.  Q.  How 
was  thdr  treatment  of  you  after  the  deed  wa% 
made?  A.  Well,  I  commenced  thinking  that 
things  didn't  go  Quite  so  sociable  didn't  look  ex- 
actly right— 'Did  yon  hear  the  bell?*  *No;  I 
didn't  hear  it'    'Well,  dinner  ready.    Aint  you 

going?*  '1  be  there  pretty  soon.'  Some  time 
e  go  when  I  did,  sometime  he  didn't  When 
I  got  in  the  house  his  wife  waited  on  me ;  I 
see  he  knocked  oS  waiting  on  me;  I  thought  it 
kind  of  funny ;  I  thought  all  that  but  said 
nothing,  but  I  noticed  it  I  was  getting  quite 
■mart  at  that  time,  wasn't  quite  so  sick:  I  was 
noticing  things  a  little  mite  more.  Q.  How  did 
you  spend  your  time  over  there?  A.  Sitting  in 
front  of  the  saloon.  I  was  figurehead  for  the 
saloon,  had  nowhere  else  to  stay  unless  I  stay 
in  the  bouse.  Q.  The  saloon  was  a  short  dis- 
tance from  the  house?  A-  Saloon  just  about — 
tiie  front  door  of  the  saloon  and  the  front  door 


of  the  house  was  about  60  or  '70  feet  off,  say 
60  or  70  feet  from  the  saloon  door.  Q.  Mr. 
Wyatt  was  running  this  saloon  there?  A.  Mr. 
Wyatt  was  running  this  saloon  there.  Q.  Your 
room  was  built  on  to  the  saloon?  A.  My  room 
was  built  on  to  the  saloon  one  door  open  into 
the  saloon,  and  one  door  open  out  in  the  bade 
yard,  one  door  open  out  in  the  street  three 
doors  to  the  room.  Q.  Before  the  deed  was 
made  would  they  read  to  you?  A.  Well,  I  uaed 
to. buy  a  paper  called  the  Yolo  Independent;  I 
didn't  buy  it  for  me,  bought  it  for  my  grand- 
daughter; she  wanted  to  hear  the  news  from 
home  where  she  was  brought  up  and  so  on,  bat 
I  wanted  to  bear  the  news,  and  they  took  the 
Bee,  and  they  used  to  read  the  news  right 
away  as  soon  as  they  would  get  it,  and  I  was 
anxioos  to  have  it  read,  but  somehow  or  other 
afterwards,  they  were  not  so  anxious  to  read 
it  to  me,  'I  aint  got  time  now,  Pa.'  'I  seen  so 
and  BO  happened  in  Washington.'  'Where  did 
you  see  that?'  'I  saw  it  in  the  paper.'  'Wby 
didn't  you  read  it  to  me  last  nigbt?'  'I  seen  it 
since,'  and  that  is  all  I  know  about  it  Q.  Did 
yon  ever  suggest  to  them  that  they  read  to  yoa? 
A.  I  used  to  ask  them ;  yes,  sir.  Q.  Was  this 
expression  ever  used,  'Oh,  to  hell  with  yoa,  I 
haven't  time  to  read  the  paper*?  A.  No;  she 
didn't  Bay,  To  hell  with  me.'  Q.  What  did  she 
say?  A.  'Oh,  to  hell  with  the  paper.  I  aint  got 
time  to  read  it*  Q.  That  was  after  the  deed 
was  made?  A.  After  the  deed  was  made.  Q. 
How  about  writing  for  you?  A.  My  son-in- 
law,  when  he  go  anywhere,  always  very  kind  to 
ask  me  to  go  with  him;  sometimes  I  go,  some- 
timea  I  didn't,  but  I  don't  remember— -he  might 
— bat  I  don't  remember  him  adcing  me  to  take 
a  ride  with  him  after  the  deed  was  made.  Q.  I 
mean  writing,  how  about  their  writing  for  yoa? 
A.  'Why,  she  wouldn't  write  for  me.  Q.  What 
did  she  say?  A.  One  time  they  were  raiaini; 
the  old  Harry  in  Washington,  the  West  Land 
Company  made  a  fence  on  the  line — my  boT  was 
running  the  house ;  he  keeps  writing  down,  so 
I  says  to  my  daughter  one  night  I  aaya,  'Lot, 
write  me  a  few  lines  to  Chaney  and  tell  him 
to  put  the  fence  wherj  it  belongs;  let  him  put 
it  himself  and  take  the  fence  there:  that  is 
mine;  I  booght  it;  that  will  do  for  firewood.' 
She  jumped  up  and  threw  up  her  hands  and 
cussed  and  Ood-damned — 'God  damn  the  place.  I 
wish  I  never  seen  it;  it  is  a  damned  bother  to 
me ;  write  to  Charley,  write  to  Charley :  I  am 
Ood  damned  tired  writing,  writing.'  I  said. 
'Well,'  I  says,  'for  God's  sake,  did  your  mother 
learn  you  that?'  'I  don't  give  a  God  damn;  all 
I  can  near  is  write  to  Charley,  write  to  Charley: 
I  am  going  to  sell  the  damned  place.'  -  'Well.' 
I  says,  'if  you  don't  want  it,  if  it  is  a  bother 
to  you,  ^ve  it  back  to  me.'  'Not  by  a  God 
damned  sight;  what  am  I  going  to  have  for 
taking  care  of  you?  I  says,  'It  never  cost  yon 
anything;  you  needn't  take  care  of  me;  I  can 
take  care  of  myself  or  the  coun^  hospital  can, 
but  the  place  never  cost  you  a  nickel  and  you 
know  it'  1  paid  all  the  taxes  on  that  puace 
since  I  owned  it  up  to  this  year,  np  to  date." 

There  is  but  little  if  any  conflict  as  to  the 
physical  condition  of  plaintiff  prior  to  and 
after  his  wife's  death  and  the  making  of  the 
deed.  There  is  no  direct  testimony  that  he 
was  ao  weak-minded  as  to  be  incapable  of 
undeiatandlng  sudi  a  transaction  as  that  of 
coQTejlng  his  property  to  another,  except  as 
such  an  inference  might  be  indulged  from, 
his  physical  and  mental  sufterings  as  testi- 
fied to  by  m^ny  witnesses.  Attorney  Bell 
testified  that  pbtintUf  came  bo  his  office  with 
defendants  unsolicited  by  him.  He  bad  been 
attorney  for  defendant  Harry  Wyatt,  bun 
had  never  before  seen  plalntifl.  Defendant 
I  Harry  Wyatt  telephoned  him  that  plalnttfr 
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wanted  blm  to  tnuDsaet  some  business  and 
vas  told  to  bring  him  to  witness'  office, 
wblcb  defendfinta  did  In  tlie  afternoon  of 
Jal7  SOtlk.  WltneM  tesOfled  tlut  plaintiff 
was  Introduced  to  him. by  defendants,  and  he 
thereupon  stated  his  business,  which  iraa 
that  he  wanted  to  convey  bis  iHroperty  to 
Mrs.  Wyatt;  that  witness  explained  to  him 
fuUy  what  a  deed  meant  and  that  If  he  sign- 
ed It  be  would  lose  all  control  of  the  prop- 
erty ;  that  he  h«d  po  form  of  gift  deed  and 
used  the  ordinary  bargain  and  sale  form; 
that  he  asked  plaintiff  If  be  knew  what  be 
was  doing.  If  he  bad  any  other  cbildren  and 
wbat  otber  property  he  bad;  that  plaintiff 
told  him  he  wanted  to  give  tbs  property  to 
Mis.  Wyatt ;  that  he  said  be  could  not  write 
but  he  touched  the  pen  and  Mr.  Bell  and  a 
clerk  In  an  adjQtnlng  o£9ce  witnessed  the 
signature.    He  testified: 

"I  said  to  Mr.  Scale,  'What  do  yon  want  done 
witb  the  deed,  Mr.  SouleT*  He  says,  'I  want 
yon  to  give  It  to  Lottie,  my  daughter.'  She  was 
iitill  sitting  here  at  th6  corner  of  the  desk.  I 
reached  it  over  to  her.  She  says  to  him,  Do 
yon  want  me  to  record  this,  Pa?'  aomethang  to 
that  effect.    He  said,  'Yea,  I  do.' " 

Mr.  B^  bad  the  deed  recorded  and  later 
salt  it  to  Mrs.  Wyatt  Plaintiff  tesUfled  that 
he  had  no  recollectloa  definitely  of  what  took 
place  at  Mr.  Bell's  office  except  as  shown 
above.  There  is  nothing  in  the  record  to 
cast  doubt  upon  the  truthfulness  of  Mr. 
Bell's  testimony.  It  la  quite  conceivable, 
however,  that  plaintiff  did  not  fully  compre- 
hend the  effect  of  what  he  was  doing  and 
was  not  Impressed  by  what  was  told  him. 
His  understanding  was,  as  be  testified,  that 
he  was  not  parting  with  control  of  the  prop- 
erty or  witb  the  title,  and  that  be  knew 
nothing  to  the  contrary  until  some  time  after 
the  deed  was  made  when  bis  daughter  claim- 
ed to  own  the  property.  He  received  one  of- 
fer for  the  lot  by  letter  and  spoke  to  bis 
daughter  about  selling  it  and  was  then  told 
it  belonged  to  her  and  he  could  not  sell  it 
This  was  all  the  proi>erty  he  had  and  he  re- 
peatedly expressed  his  desire  that  bis  chil- 
dren should  share  it  equally. 

Appellants  rely  npon  Soberantes  v.  Sober- 
antes,  97  CaL  140,  81  Pac.  910,  "in  which," 
It  is  claimed,  "the  circumstantial  facts  are 
almost  Identical  witb  those  in  the  Instant 
case."  The  court  said  In  that  case,  among 
other  things: 

"The  transfer  of  an  aged  modiar,  by  way  of 
gift,  of  all  ber  estate  to  one  of  her  sons,  to  the 
exdnsion  at  an  her  other  children,  will  not  be 
aet  amde  as  constructively  fraudulent,  where 
it  appears  that  the  gift  was  made  freely  and 
Tditntarily,  and  witb  fall  knowledge  of  all  the 
facts  and  comprehension  of  the  natnre  and  ef- 
fect of  the  transfer,  and  in  the  execution  of  a 
porpoee  long  entertained  by  her,  originating  in 
a  desire  to  abow  her  appreciation  of  the  son's 
drrotion  and  services,  and  without  any  nndne 
infiaence  or  frand  upon  his  part,  although,  by 
reason  of  her  illiteracy  and  want  of  experience 


and  knowledge  of  business  affairs,  she  was  not 
able,  unassisted,  to  take  care  of  her  property, 
and  by  reason  thereof  wAs  Itnble  to  be  deceived 
and  imposed  upon  by  designing  per^ns  in  the 
transaction  of  ner  business."' 

The  testimony  in  the  case  now  here  pre- 
sents a  state  of  facts  quite  unlike  t±iose  in 
the  case  cited.  The  deed  was  not  only  not 
made  "in  tbe  execntl<ni  of  a  purpose  long  en- 
tertained" by  plaintiff,  but  in  direct  opposi- 
tion to  his  frequently  expressed  desire — ex- 
pressed, indeed,  at  tbe  very  time  defendants 
were  soggesting  that  he  convey  the  property 
to  bis  daughter;  nor  was  tbe  deed  made  in 
appreciation  of  tbe  daughter's  "devotion  and 
services,"  for  no  audi  consideration  appears. 
And  it  may  be  doubted  whether  the  deed  was 
made  "witb  full  knowledge  of  all  the  facts 
and  comprehension  of  the  nature  and  effect 
of  the  transfer."  There  was  testimony,  ac- 
cepted by  tbe  court  as  the  findings  show, 
from  wbich  it  appeared  that  defendant  Mrs. 
Wyatt  conceived  the  plan  of  possessing  bei^ 
self  of  plaintUTs  property  before  she  urged 
blm  to  take  up.  bis  borne  witb  defendants. 
She  said  to  Mrs.  Charles  Soule: 

"They  think  they  are  going  to  get  it  all,  but 
wait  until  1  get  him  down  there;  if  he  lives  a 
week  you  bet  I'll  get  it." 

To  this  same  witness,  speaking  of  bow  to 
manage  plaintiff,  she  said: 


"You  can't  ruffle  his  feathers;    you  have  to 

nooth  him  down  the  right  way  and  you  can  do 

anything  with  him.     Q.  Did  the  old  gentleman 


in  his  talks  with  you  ever  make  any  statement 
before  he  went  down  there  as  to  the  way  he 
wanted  to  leave  his  proper^?  A.  It  seems  like 
that  was  on  his  mind  all  tne  time ;  yes,  he  al- 
ways wanted  share  and  share  alike.  They  are 
all  my  children.'  Q.  Did  they  write  any  let- 
ters to  Washington  asking  him  to  come  down 
there?  A.  Yes;  she  wrote  about  every  day 
when  he  was  so  bad ;  begged  him  to  come  down. 

It  appeared  that  soon  after  plalntifl  took 
up  bis  residence  witb  defendants  tbe  ques- 
tion of  disposing  of  bis  property  was  brought 
up  by  his  dau^ter,  and  it  was  she  who  pro- 
posed that  it  sboold  be  conveyed  to  ber 
alone,  but,  as  plaintiff  testified,  with  the  un- 
derstanding that  be  retained  tbe  right  to  sell 
or  dispose  of  It.  She  did  not  accomplish  her 
purpose  quite  as  soon  as  she  said  she  would, 
but  did  so  In  about  two  or  three  weeks.  The 
letter  she  wrote  to  ber  brother  three  days 
after  the  deed  bad  been  executed  harks  back 
to  her  original  purpose  and  tends  strongly 
to  show  ber  design  In  bringing  ber  father 
under  ber  own  roof  to  live. 

Tbe  complaint  sets  forth  witb  much  partic- 
ularity tbe  facts  brought  out  by  tbe  evi- 
dence, and  tbe  averments  were  by  the  court 
found  to  be  true.  We  think  there  was  evi- 
dence sufficient  to  support  the  findings. 

The  judgment  is  affirmed. 

We  ooncor:  HABT.  J.;  ELLISON,  Judge 
pro  tern. 
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MaeGIIiUVBAT  t.  OWHN.     (CSv.  165«.) 

(District  Omnt  of  Appeal,  Wint  Distriet,  Oal- 
Uornia.    June  16,  1916.) 

JUDOMXNT  ♦=»143(l'p— DiFATOT  JUDQyXST— 
SETTINa  ASIDB  OBAI.  AGBBBMltNT  Wmi 
COVVSKL. 

Sattiiiff  aside  m.  default  judgment  la  wlthiu 
the  court's  disia«tlon,  where  there  was  no  di- 
rect denial  of  defendant's  claim  that  he  orally 
stipulated  with  an  attorney  for  plaintiff,  now 
deceased,  that  no  Judgment  weala  be  entered 
agaiBBt  him,  and,  tn  fact,  none  was  catered  <ar 
sevwal  years  after  snob  attomey'-a  death. 

[Ed.  Nots.— For  other  cases,  see  Judgment, 
Cent  Dig.  J  290;   Dec.  Dig.  «=3l43(17).J 

Appeal  from  Saperior  Court,  Fcesno  Ckraa- 
ty ;   H.  Z.  Austin,  Jud^e. 

Action  Iqr  W.  H.  MaeGiUiTray  against  A.  J>. 
Owen.  Ordeo*  setting  aside  defendant's  de- 
fault and  vacating  a  judgment  entered  upon 
such  default,  and  plaintiff  anpeals.    Afflimed. 

Royle  A.  Garter  and  XHos.  F.  Lopez,  both 
of  Fresno,  for  appellant  M.  S.  Harris  and 
B.  H.  Harris,  both  «f  Fresno,  for  respoDdent. 

PBB  OtJRIAM.  This  is  an  appeal  from  an 
order  setting  aside  the  default  of  the  defend- 
ant and  vacating  a  Judgment  entered  upon 
sudi  defadtt. 

Tbp  grounds  of  the  defendant's  motion  for 
anch  relief  consisted  of  the  showing  made 
by  blm  that  in  the  month  of  March,  1908, 
shortly  after  the  commencement  oC  the  no- 
tion, an  oral  stipulation  had  been  entered 
into  between  himself  and  Stanton  L.  Garter, 
Ksq.,  one  of  the  attorneys  for  the  plaintiff 
in  the  action,  to  the  effect  that  It  would  not 
be  necessary  for  said  defendant  to  appear 
In  the  action,  and  that  no  Judgment  would  be 
talten  against  him,  and  upon  the  further 
showing  that  for  a  period  of  more  than  six 
years  thereafter,  during  which  the  defendant 
had  made  no  appearance,- relying  uiwn  such 
stipulation,  no  default  was  entered  and  no 
judgment  taken  against  him,  but  that  In  the 
m(mth  of  September,  1914,  the  action  was  dis- 
missed against  the  other  defendants  there- 
in, and  defatilt  and  judgment  entered  against 
this  defendant,  which  be  made  this  motion  to 
have  set  aside  immediately  after  his  dis- 
covery at  the  tact  and  within  a  few  days 
after  the  entry  of  the  judgment.  Upon  the 
hearing  of  the  motion  the  affidavit  of  defend- 
ant with  certain  evidence  was  offered,  strong- 
ly tending  to  prove  the  existence  of  such 
stipulation  and  of  the  defendant's  reliance 
thereon.  It  further  appeared  that  Stanton 
li.  Carter,  Esq.,  had  died  in  the  meantime, 
and  hence  no  affidavit  conld  be  presented 
from  him  denying  the  existence  of  said  stipu- 
lation. T*e  plaintiff  did,  however,  present 
some  evidence — mostly  hearsay — having  some 
tendency  toward  proving  that  sncSi  an  oral 
stipulation  had  not  been  made;  but  In  so 
far  as  the  defendant's  affidavit  positively  as- 
serted  the   existence  of   the  stipulation,   It 


was  tmdenled,  esoept  ii|k«  toformatlon  and 
belief.  Thetrlal-conrtfoond  that  such  stipu- 
lation existed,  and  thereup<Kk  set  aside  the 
dttfteult  and  judgment  taken  and  entered  in 
oentraventlon  thereof. 

We  And  no  enror  In  «nch  rtUfng.  While  It 
is  true,  as  the  appellant  asserts,  tbat  the 
courts  of  this  state  have  early  and  often  ap- 
plied the  rule  that  verbal  stipulations  aa  to 
pleadings  and  evldenoe  will  not  ordlnarfly  be 
regarded  and  enforced  In  the  eourts,  except 
when  admitted  by  t^e  parties  against  wbom 
Vhejr  are  Invoked,  the  courts  tiave  been  In- 
dispoeed  to  gtvethU  otherwise  general  role 
appllcaitlon  to  defattit  judgment  (JFohnson  ▼. 
Sweeney,  85  Gal.  306,  30  Bac.  MO);  and  In 
such  cases  have  allowed  to  the  trial  coiHtB  a 
wide  discretion  In  detarmlninK  wlietlMa:  the 
defendant  should  not  he  veileved  from  m<di 
default  and  allowed  to  d^ead  tipon  the  mer- 
its. Craig  V.  San  Bernardine  lor.  CSo.,  101 
Cal.  124,  35  Pac.  658;  Beclamatton  Dljtt.  v. 
Hamilton,  112  Cal.  610,  44  Pac.  1074;  Dor- 
brow  V.  Ohealey,  24  CaL  App.  418,  141  Pac 
631;  lergtais  v.  Sdienck,  1%  Cal;  747,  124 
Pac.  426. 

In  the  case  at  bar  ttie  direct  proof  of  the 
defendant  as  to  the  existence  of  the  oral 
stipulation  is  unmet  by  an  equally  direct 
denial  of  its  existence  for  the  reason,  as 
the  appellant  contends,  that  Stanton  I*  Car- 
ter, Esq.,  with  whom  it  Is  claimed  by  the 
defendant  to  have  been  made,  is  dead.  But, 
on  the  other  hand,  it  ts  shown  by  the  record 
that  Mr.  Carter  lived  for  several  years  after 
the  time  When  the  entry  of  the  default  might 
properly  have  been  made  and  judgment  taken 
against  him  if  such  stipulation  to  the  con- 
trary did  not  exist,  and  that  during  the  life- 
time of  Mr.  Carter  no  such  steps  were  taken. 
Under  these  circumstances  we  are  of  the 
opinion  that  the  court  did  not  abuse  its  dis- 
cretion in  setting  aside  the  default  and  judg- 
ment, and  in  permitting  the  res];)ondent  to 
defend  this  case  upon  the  merits. 

We  see  no  force  in  the  other  points  present- 
ed by  the  api)ellant. 

Judgment  affirmed. 


X!z  parts  JXTNE.    (Cr.  359.) 

(District  Court  of  Appeal,  Third  BoMtiSct,  <M- 
ifoniia.    June  16,  1916.) 

Indiotkekt  AMD   iNiraBKATiorr   «=al53— Al- 
i^wANcx  OF  DeuuaBKB— FcsTHKB  Pbockbd- 
iNOs— STAirunE. 
Wher&  on  demarrv  to  the  information,  the 
court  made  an  order  that  the  demurrer  was 
Bustained,  and  directed  that  the  district  attor- 
'Dey  file  a  sew  infarmatian  on  the  proceedings 
had,  or   any  other  proaeadinn  titat  lie  might 
elect,  as  prescribed  by  Pen.  Code,  f  1008,  such 
order  was  sufficient  to  justify  the  district  attor- 
negr's  proceeding  further  in  the  matter  by  pro- 
curing an  indictment  by  the  grand  jury ;    the 
only  discretion  given  the  district  attorney  by  the 
order  being  the  mailing  of  an  election   as  to 
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vMch  of  tlie  co'ahrea  pointed  out  by  the  Code  lie 
■boold  take. 

[Ed.  Note.— For  other  cases,  see  IMictmernt 
ud  InfonnatioQ,  Oent.  Dig.  f  600 ;  Dec.  Dig. 
Cs>163.1 

In  the  matter  o)  ibe  Application  of  iTohti 
June  for  writ  of  habeas  corpus.  Writ  dla- 
cbarged,  and  prisoner  remanded  to  custody. 

R.  It.  ^ompson  and  Phil  Ware,  both  of 
Santa  kosa,  for  petitioner.  G.  W.  Hoyle, 
Asst.  Dlst  Afty.,  ol  6anta  ^6i3a,  for  reapond- 
tst. 

CHIPMAN,  C.  J.,  and  'fiX'RT,  J.  "Peti- 
tioner was  Infontied  dgalast  by  the  district 
attorney  of  Sonoma  cootity  fbr  the  crime  of 
obtaining  money  under  false  pretttaS^s.  Up- 
on demurrer  to  the  information  the  Cotirt 
made  the  following  order,  January  10,  1&16: 

"This  canse  came  On  retrtAarly  'for  the  defend- 
ant to  plead.  The  district  attorney  and  1^1 
Ware  and  R.  Lu  Thompson,  Esq.,  bemg  present, 
it  bang  agreed  tbat  defendant  was  present; 
whereupon  it  is  ordered  by  the  court  that  the 
demorrer  filed  herrin  be  and  the  same  is  hereby 
SQStained,  and  the  codrt  dli«cts  that  the  dis- 
trict attorney  may  file  a  new  information  on  the 
proceedings  heretofore  had,  or  any  other  pro- 
ceeding that  the  district  attorney  may  elect,  as 
preseribed  by  secdon  1008  of  the  Penal  Oode." 

Pnrsaant  to  said  order  the  district  attor- 
ney procured  the  Indlctnlent  of  petitioner  by 
the  grand  Jnry  for  the  same  offense  as  thatN 
diarged  In  the  information,  and  petitioner 
was  thereupon  artiestfed  npon  a  bench  Wat- 
rant  and  taken  Into  custody  by  the  sheriff 
and  Is  now  held  In  Imprisonment  thereunder. 

Petitioner  seeks  his  discharge  by  writ  of 
habeas  corpns  On  the  ground  that  said  order 
was  tnsnfHdalt  to  justify  the  district  attor- 
ney to  proceed  ftarther  In  the  action  for  the 
reason  that  said  order  left  the  matter  wholly 
In  his  discretion,  whereas  section  1008  of  the 
Penal  Code  requires,  as  "hhs  frequently  been 
held  by  the  Supreme  Court  and  the  district 
courts  of  appeal,  that  such  order  should  be 
mandatory,  leaving  bo  discretion  whatever 
with  the  district  attorney. 

We  think  the  order  In  question,  fairly  con- 
strned,  was  sufficient  authority  to  Justify  the 
farther  proceedings  taken  by  'the  district  at- 
torney. 

The  court  filed  an  (pinion,  on  Tanuaiy  10, 
1916,  glrlng  its  reasons  'for  sustaining  the 
demurrer.    The  concluding  paragraph  reads: 

"The  court  will  sustain  the  demurrer  to  the 
information.  I  -will  make  an  otder  provided  by 
KCtion  1008  df  the  Penal  Code.  If  the  dUtriCt 
attoriMy  dssirea  to  amend  it,  he  mav,  or  take 
SDch  other  course  as  he  may  be  advised.  The 
court  directs  that  a  new  information  be  'filed 
is  thia  coae  npon  'tile  lamination  already  had, 
if  (he  district  attorney  desires,  or  the  oefend- 
mt  may  be  re-esamined  by  a  magistrate  or  the 
matter  may  be  submitted  to  a  grand  jury,  or 
snch  course  as  the  district  attorney  mSy  elect 
to  take,  as  providkd  by  section  1008  of  the 
Penal  Code  of  this  dfiite." 

As  wfe-nnSeMtifhafhe  recorO,  Ote  drdere^ta- 
tered  Was  titat  first  Rbote  qtiotM.  Brit 
whette*  tSMtt  ^be  'trSrfted  Vb  the  order  In  the 


case  or  'the  'Statement  made  in  the  opinion 
be  the  order,  we  still  think  that  the  district 
attorney  was  directed  by  the  court  to  pro- 
ceed further  under  section  1008  of  the  Penal 
Code,  and  the  discretion  given  him,  U  any, 
was  merely  to  make  an  election  as  to  which 
one  of  the  conrses  pointed  out  in  the  bectlon 
he  should  take. 

The  writ  is  discharged,  and  the  prisoner 
remanded  to  the  custody  of  the  sherlfl. 


ALBERS  V.   SUPERIOR  OOmiT  IN  AND 

FOR  HUMBOLDT  COUNTY  et  al. 

(Qv.  1568.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  17,  1016.) 

1.  QBIMIMAL  liAW  «5»1014— CEmOBABI— Rii- 
VIEW  OF  jDSTICK'a  JUDGMXinV-AinBUANCK 
'hY    SUPEBIOB    COTJBT, 

Judgment  of  a  justice  appealed  to  and  af- 
firmed by  the  superior  court  cannot  be  reviewed 
on  certiorari  by  the  Supreme  Court,  so  long 
as  the  judgment  of  the  superior  court  stands. 

[Ed.    Note; — For    other   cases,    see    Criminal 
lAw,  Cent  Dig.  {  26'n;  Dec  Dig.  <8=»1014.] 

2.  Criminal  Law  $=31018  —  Afskai,  vhou 
Justice— JtTBisDicnoN. 

Appeal  to  the  superior  conrt  in  criminal 
cases  of  which  justices  are  given  jurisdiction, 
being  authorized  by  Pen.  Code,  §  1466,  the  only 
grounds  on  which  the  jurisdiction  of  the  supe- 
rior court  in  a  case  so  appealed  can  be  im- 
peached are  that  the  case  is  one  of  which  the 
justice  had  no  jurisdiction,  or  that  he,  while 
having  jurisdiction  of  the  c«ense,  in  some  way 
acted  beyond  his  jurisdiction  in  entering  the 
judgment,  or  that  in  taking  the  appeal  some 
vital  and  necessary  rule  of  practice  or  procedure 
had  not  been  observed. 

[Ed.   Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  2577;    Dec.  Dig.  «=»10ia] 

3.  CEfiriOBARi  €=»1— Office  of  Wbit. 

The  sole  office  of  the  writ  of  certiorari  Is  to 
test  the  question  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec  Dig.  <8s>1.] 

4.  ObIminal  Law  «=»252(t)— Jxtstiob's  Jv- 
BiBnicTioN— Defectivi:  Cojo?laint. 

A  justice  acquires  jurisdiction  of  a  prosecu- 
tion for  a  misdemeanor,  though  the  complaint  be 
not  what  it  oufrht  to  be  as  a  criminal  pleading. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  {§  526,  530,  684-636;  Dec. 
Dig.  «=>352(1).T 

6.  Cbiminai.   Law    «=t»252(l)  —  JvanoB   of 

PkACK— Loss  OF  JUKIBDICTION. 
A  justice  is  not  ousted  of  jurisdiction  of  a 
prosecution  by  allowing  motions  of  the  district 
attorney  to  dismiss  tlie  first  and  second  com- 

C'nts  for  purpose  of  amending  them,  even  if 
roper. 
[Ed.    Note.— For   other   cases,   see    Criminal 
Law,   Cent.  Dig.  §§   526,  530,  534-536;    Dec. 
Dig.  <S^252(X).] 

6.  Criminai.  Law   $e»262(4  —  Justiois   of 

Peace— Lobs  of  Jubisdiction. 
A.  justice  was  not  ousted  of  jurisdiction  be- 
cause the  complalnit  -hi  a  PMSeeotlon  -was  du- 
plicitous,  and  he  erred  in  refusing  to  strike  ovt 
one  of  the  counts. 

[Ed.jNote,— For   other,  cases,   see   Criminal 
'Lnvr,  "Cent.  Dig.  '8  533 ;  "Dec.  Dig.  '&±>2S2(4).l 
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7.  CBnaRAi.  liAW  «=3357-Jubtick  of  Psacb 

—Loss    or   JUBISDICTION. 

A  justice  was  not  ousted  of  jnrisdiction  be- 
canae  of  the  jury's  failure  to  find  on  the  plea 
of  former  jeopardy. 

[Ed.  Note.— For  other  cases^  see  Criminal 
Law,  Cent  Dig.  {  544 ;  Dec.  Dig.  (S=3267.] 

8.  CBnaNAL  Law  ®=3254-^i78tici:s  or  Peace 

—Loss  OF  JUBISDICTIOW. 

A  justice  did  not  lose  jurisdiction  becanse  of 
failure  to  bring  the  prosecution  to  trial  within 
the  period  after  filing  of  complaint  provided  by 
Pen.  Code,  f  1382,  that  being  applicable  on^ 
to  criminal  cases  prosecuted  by  indictment  or 
information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  »  537,  638,  543 ;  Dec.  Dig.  «s> 
254.] 

Proceeding  by  Herman  Albers  against  the 
Superior  Court  In  and  for  Humboldt  County, 
and  others,  for  certiorari  Applicatloa  de- 
nied. 

Pierce  H.  Hyan,  of  Eureka,  fOr  petitioner. 
3.  Charles  Jones,  of  Sacramento,  for  respond- 
ents. 

HART,  J.  This  is  an  original  appllcatlMi 
for  a  writ  of  certiorari,  and  the  question  here 
Is  whether  the  petition  herein  states  facts 
sufficient  to  warrant  this  court  in  malting 
an  order  requiring  the  above-named  respond- 
ents to  certify  to  this  court  their  respective 
records  in  the  case  of  the  People  v.  Albers 
(the  petitioner),  and  thus  show  cause  why  the 
Judgment  of  conviction  of  the  petitioner  of  a 
misdemeanor  rendered  by  the  above-named 
justice's  court  and  the  judgment  rendered  by 
the  above-named  superior  court  on  appeal 
in  said  cause,  affirming  the  judgment  of  the 
said  justice's  court  therein,  should  not  be 
vacated,  set  aside,  and  annulled. 

The  petition  shows  that  petitioner  was, 
on  October  21,  1915,  charged  in  the  Justice's 
court  of  Union  township,  Humboldt  county, 
with  violating  the  state  law  making  It  a 
misdemeanor  to  drive  an  automobile  over  a 
highway  in  said  county  in  excess  of  the  speed 
prescribed  by  said  law ;  that,  on  the  18th  day 
of  November,  1915,  and  after  the  defendant 
bad  entered  a  plea  of  not  guilty  to  the 
charge,  the  district  attorney  moved  to  dismiss 
the  action  for  the  purpose  of  amending  the 
complaint  (Pen.  Code,  §  138^,  and  on  the 
same  day  filed  a  new  complaint,  purporting 
to  charge  the  same  offense;  that,  on  Febm- 
ary  26,  1916,  the  petitioner  was  tried  on  the 
complaint  as  so  amended  before  a  jury,  that 
the  jury  disagreed  and  were  discharged  with- 
out arriving  at  a  verdict;  that,  on  the  7th 
day  of  March,  1916,  the  action  was  again  dis- 
missed on  the  motion  of  the  district  attorney 
for  the  purpose  of  further  amendment  of 
the  complaint  and  on  the  same  day  a  new 
complaint  was  filed  charging  the  petitioner 
with  precisely  the  same  offense  as  that  charg- 
ed in  the  two  complaints  previously  filed  and 
dismissed. 

The  complaint  last  filed  and  upon  which 
tbe  petitioner  was  tried,  ccmvlcted,  and  sen- 


tenced, charged  the  offense  in  two  separate 
counts,  each  being  precisely  in  the  same  lan- 
guage, as  follows: 

"  •  *  *  That  said  Herman  Albers,  on  the 
21st  day  of  October,  1916,  at  and  in  the  mid 
county  of  Humboldt,  *'  *  *  did  then  and 
there  willfuDy  and  unlawfully  drive  and  oper- 
ate a  motor  vehicle,  to  wit,  an  automobile,  at 
a  rate  of  speed  in  excess  of  thirty  miles  an  boor 
upon  a  public  highway  in  said  county,"  etc. 

The  petitioner  moved  to  strike  out  the 
second  count,  which  was  introduced  luto  the 
complaint  wtth  the  language: 

"And  for  a  further,  separate,  and  second 
count,  afiiant  alleges,"  etc. 

The  motion  was  denied  and  the  petitioner 
then  objected  to  the  court  proceeding  with 
the  trial  of  the  case  and  moved  to  dismiss 
the  same  on  the  ground  that  the  action  had 
not  been  brought  to  trial  within  60  days  after 
the  filing  of  the  first  complaint,  nor  within 
60  days  after  the  filing  of  the  second  or  first 
amended  complaint  The  objection  and  the 
motion  were  overruled,  and  the  petitioner 
thereupon  entered  a  plea  of  not  guilty,  and 
also  a  plea  of  once  in  jeopardy.  The  jury 
found  the  petitioner  guilty  under  the  second 
count  of  the  complaint,  but  made  no  finding 
upon  the  plea  of  Jeopardy  and  none  as  to 
the  first  count 

The  petitioner,  after  verdict,  moved  the 
justice's  court  for  a  new  trial,  the  motion 
was  denied,  and  Judgment  thereupon  render- 
ed that  he  pay  a  fine  of  (76,  and  that  in 
default  of  the  payment  of  said  fine  he  be  Im- 
prisoned in  the  county  jail  for  one  day  for 
each  dollar  of  so  much  of  said  fine  as  might 
remain  unpaid,  and  that  be  be  imprisoned  in 
the  county  jail  for  the  period  of  26  days.  The 
petitioner  then  appealed  to  the  superior  court 
from  said  judgment  upon  questions  of  law 
alone,  and  said  court  modified  the  same  by 
striking  therefrom  so  much  thereof  as  would 
have  required  the  petitioner  to  suffer  im- 
prisonment in  default  of  the  payment  of  the 
fine  of  $76,  and,  as  so  modified,  the  judg- 
ment was  affirmed  and  tbe  appeal  dismissed. 

The  points  made  in  support  of  tbe  applica- 
tion for  the  writ  are :  (1)  That  the  Justice's 
court  exceeded  its  Jurisdictlcm  In  permitting 
the  district  attorney  to  add  a  second  count 
to  the  complaint,  and  that,  therefore,  tbe 
conviction  and  tbe  Judgment  "bad  and  al- 
tered on  such  added  count  are  clearly  void" ; 
(2)  that,  tbe  i>etitioner  having  Interposed  a 
plea  of  "once  in  Jeopardy,"  it  was  the  duty 
of  tbe  Jury  to  make  a  direct  and  specific 
finding  on  said  plea,  and  their  failure  to  do 
so  rendered  their  verdict  and  the  Judgment 
thereupon  entered  absolutely  void;  di)  that 
tbe  complaint  last  filed  did  not  in  ftict  or  io 
law  constitute  an  amendment,  but  amoimted 
in  both  substance  and  form  to  an  entirely 
new  complaint  And  It  is  further  declared, 
though  the  point  does  not  appear  to  be  press- 
ed, that  tbe  Justice's  court  exceeded  its  ju- 
risdiction in  the  imposition  of  a  penalty  In 
tbat  when  said  court  Imposed  a  fine  of  (75 
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with  the  alternative  of  one  day's  Imprison- 
ment for  each  dollar  of  the  fine,  It  exhausted 
Its  Jurisdiction,  and  therefore  had  no  juris- 
diction to  Impose  an  additional  punishment. 

[1]  It  Is  first  to  be  remarked  that,  since 
the  whole  "controversy  here  presented  for  re- 
view was  presented  to  the  superior  court, 
and  by  the  Judgment  of  that  court  of  general 
jDrisdictlon  was  determined  adversely  to  the 
petitioner's  contention,"  the  Judgment  of  the 
latter  court  operates  as  an  estoppel  and  the 
matter  so  adjudicated  becomes  res  adjudlca- 
ta,  "with  all  the  binding  force  and  effect  by 
way  of  estoppel  which  attaches  to  every  snch 
Judgment.  •  •  •  So  long  as  the  Judg- 
ment of  the  superior  court  stands  unassalled, 
that  Judgment  formally  decreeing  the  validi- 
ty of  the  Judgment  of  the  Justice's  court  can- 
not he  Ignored  nor  In  another  proceeding 
swept  aside.  The  appeal  from  the  Judgment 
ot  the  Justice's  court,  beard  and  determined 
by  the  superior  court,  was  In  all  respects  the 
equivalent  ot  a  writ  of  error,  and  the  appli- 
cation to  this  court  for  certiorari  Is  but  an 
attempt  to  obtain  a  second  writ  of  error  di- 
rected, not  against  the  appellate  Judgment, 
but  against  the  Judgment  of  the  Justice's 
court  upon  matters  adjudicated  by  a  court  of 
general  Jurisdiction  under  the  first  appeal 
or  writ  of  error.  It  is  well  settled  that  tills 
cannot  be  done."  Olcese  v.  Justice's  Court, 
156  Cal  82.  86,  103  Pac.  317.  See,  also, 
Hayes  v.  Collins,  114  Mass.  54 ;  State  v.  Wa- 
ter Coiiimlsslonerg,  30  N.  J.  Law,  247;  II- 
llngworth  v.  Rich,  68  N.  J.  Law,  607,  34  AtL 
757.  It  follows  that  the  .writ  here  applied 
for  cannot  be  granted  for  the  purpose  of  re- 
viewing the  Judgment  of  the  Justice's  court. 

The  remaining  question,  then,  is  whether 
the  respondent,  superior  court,  was  without 
Jurisdiction  to  review  and  enter  a  Judgment 
on  appeal  in  this  case. 

[2]  It  is  manifest  that,  since  the  law  au- 
thorizes appeals  to  the  superior  courts  in 
erimtnal  cases  of  which  the  Justices'  and  po- 
lice courts  are  by  law  Invested  with  Juris- 
diction (Pen.  Code,  f  1466),  the  only  ground 
upon  which  the  Jurisdiction  of  the  superior 
court  may  legally  be  Impeached  and  denied 
in  any  snch  case  is  either  that  the  case  Is 
one  of  which  the  Justices'  courts  have  no 
jurisdiction  and  in  which,  therefore,  they 
bave  no  power  or  authority  to  enter  a  valid 
or  any  Judgment,  or  that  the  Justice's  court, 
.while  baving  jurisdiction  of  the  offense,  in 
sfsae  way  acted  beyond  its  Jurisdiction  In 
entering  its  Judgment,  or  that  the  superior 
oouit  bad  failed  to  acquire  Jurisdiction  of 
tbe  appeal  because,  in  taking  the  appeal  or 
attempting  to  do  so,  there  bad  been  a  fail- 
ore  to  observe  some  vital  and  necessary  rale 
of  practice  or  procedure  in  the  matter  of 
taking  appeaia  to  such  courts.  In  this  case 
there  is  no  claim  that  Jurisdiction  was  not 
acquired  by  reason  of  tbe  omission  to  ob- 
serve or  follow  in  a  material  respe<:t  the  pro- 
ctdnre  prescribed  for  taking  appeals  to  the 
superior  courts ;  but  tbe  whole  theory  Is  that 
in  no  event  did  or  could  the  superior  court 


have  Jurisdiction  to  hear  and  determine  the 
appeal  because  the  justice's  court  in  the  first 
Instance  was  wholly  without  jurisdiction  of 
tbe  action  for  tbe  reasons  above  stated,  and 
Was  therefore  without  authority  to  render 
tbe  judgment  which  was  reviewed  and  affirm- 
ed, by  tbe  superior  court. 

[S,  4]  That  the  sole  office  of  the  writ  ap- 
plied for  here  is  to  test  the  question  of  Ju- 
risdiction Is  well  understood.  And  the  Ju- 
risdiction of  the  Justice's  court  of  the  of- 
fense of  which  the  petitioner  was  convicted 
will  not  and,  indeed,  cannot  be  questioned. 
Section  32,  act  regulating  motor  vehicles,  St. 
1916,  p.  418.  And  it  is  equally  dear  that 
said  court  acquired  Jurisdiction  of  the  ac- 
tion, even  though  tbe  complaint  might  not  be 
what  it  ought  to  be  as  a  criminal  pleading. 

[1,8]  Conceding  that  the  Justice's  court 
improperly  allowed  tbe  motions  of  the  dis- 
trict attorney  to  dismiss  the  first  and  second 
complaints  filed  for  the  purpose  of  amending 
the  same  and  conceding  that  the  last  com- 
plaint filed  and  upon  which  tbe  petitioner 
was  tried,  convicted,  and  sentenced  was 
faulty  because  it  stated  the  offense  of  which 
the  petitioner  was  convicted  in  two  separate 
and  distinct  counts,  and  that  the  court  err- 
ed In  not  granting  the  petitioner's  motion  to 
strike  out  one  of  tbe  counts,  still  none  of 
these  matters  affected  the  question  of  juris- 
diction or  divested  the  Justice's  court  of  Ju- 
risdiction of  the  action.  They  Involved  or 
amounted  to  mere  error,  reviewable  and  cor- 
rectible  only  by  appeal.  It  cannot,  of  course, 
be  doubted  that,  notwltbstandtng  the  alleged 
duplicity  of  the  complaint,  it  nevertheless 
stated  a  public  offense  known  to  the  law  of 
this  state;  nor  Is  there  any  possible  logical 
ground  for  holding  that,  merely  because  a 
criminal  pleading  is  amenable  to  the  charge 
of  duplicity,  the  jurisdiction  of  the  court  of 
the  action  is  ousted.  Tbe  law  provides  a 
remedy  for  the  correction  of  tbe  defects  of 
a  complaint  or  an  information  or  an  indict- 
ment, and  where  the  court  fails  or  refuses 
to  heed  the  objections  and  so  to  correct  the 
defects,  tbe  action  of  tbe  court  in  that  re- 
gard is  error,  correctible,  as  before  stated, 
not  through  the  instrumentality  of  a  Juris- 
dictional writ,  but  by  review  on  appeal. 

[7]  What  Is  thus  said  applies  with  equal 
force  and  pertinency  to  tbe  point  that  tbe 
jury  failed  to  find  upon  tbe  special  plea  of 
"once  in  Je<H>ardy"  interposed  by  tbe  peti- 
tlonei. 

[I]  As  to  tbe  point  that  tbe  Justice's  court 
lost  Jurisdiction  of  the  action  because  there 
was  a  failure  to  bring  the  case  to  trial  with- 
in 60  days  after  tbe  filing  of  tbe  first  or  orig- 
inal complaint  or  after  tbe  filing  of  the  pur- 
ported first  amended  complaint,  a,  reply 
thereto  Is  that  section  1382  of  the  Penal  Code, 
upon  tbe  terms  of  which  tbe  petitioner  bases 
his  claim  in  that  particular.  Is  applicable 
alone  to  criminal  cases  prosecuted  by  indict- 
ment or  information  and  has  no  reference  to 
tbe  trial  of  low-grade  misdemeanor  cases 
cognizable  ia  Justices  and  police  courts. 
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It  tiuv  being  sbown  Oiat  the  JusUce's  court 
had  tbe  autbortty  to  render  Judgment  against 
the  petitioner  In  the  action  before  it,  there 
Is,  obrloQBly,  no  ground  upoa  which  it  cap 
bo  maintained  that  the  respondent,  Buperior 
court,  was  without  Juriadlctlon  to  review 
said  Judgment  on  appeaL 

Xbe  application  for  the  alternative  writ'  is 
accordingly  denied. 

We  concur:  CHIPMAN,  P.  J.;  ELLISON, 
Judge  pro  tem. 


HUFFMAN  V.  KNAPP  et  •!.    (©y.  1843.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  16, 1916.) 

Pbincipal  and  Agent  «=9l71(4)— Rathtoa- 
TioN— Acceptance  or  Benehts— Knowl- 
BDOK  or  Faotb. 
Where  C,  in  promoting,  withottt  any  au- 
thority,  an  excbango  o(  properties  between 
plaintiffs  and  defendant,  'which  they,  when 
brougbt  together,  negotiated  on  terms  fixed  by 
themselves,  made  misrepresentations  to  defend- 
ant as  to  plaintiff's  property,  of  which  plaintiff 
never  knew,  plaintiff  is  not  liable  therefor  on 
the  theory  of  ratification;  mere  acceptance  of 
the  fruits  of  a  transaction  neither  constitutinft, 
nor  by  itself  being  evidence  of,  ratification,  but 
knowledge  of  the  material  facts  of  the  trans- 
action being  necessary. 

[E'd.  Note.— For  otiier  cases,  see  Principal 
and  Agent,  Cent  Dig.  {  648;  Dec.  Dig.  ®=> 
1T1(4).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Geo.  E.  Church,  Judge. 

Action  by  Kate  Huffman  against  Peter 
Koapp  and  another.  From  an  adverse  Judg- 
ment and  order,  defendants  appeal.  Af- 
firmed. 

Oallaher,  Aten  &  Devaul,  of  Fresno,  for 
appellants.  Harris  ft  Eayhurst,  of  Fresno, 
for  respondent, 

PER  CURIAM.  This  Is  an  appeal  from 
an  order  denj^ng  the  defendants  a  new 
trial  and  from  a  Judgment  entered  in  favor 
of  the  plaintiff  in  an  action  to  foreclose  a 
mortgage  executed  by  the  defendants  in  the 
usual  and  ordinary  form  to  plaintiff's  as- 
signor, as  security  for  the  satisfacttcm  of 
three  promissory  notes  of  the  defendants  ag- 
gregating the  sum  of  $7,700. 

The  notes,  contemporaneously  with  the 
mortgage^  were  executed  by  the  defendants 
to  plalntUTs  assignor  as  payment  for  ttte 
dlflTerence  due  under  the  terms  of  an  ex- 
diange  agreement,  wherein  and  whereby 
plaintifTs  assignor  transferred  to  tlie  de- 
fendants some  40  acres  of  land  situated  near 
Clovls,  Fresno  county,  In  consideration  of 
the  notes  and  mortgage  and  the  transfer  by 
the  defendants  to  plaintMTs  assignor  of  a 
B-acre  orange  grove  subject  to  a  $1,000 
mortgage,  situated  near  the  town  of  Qlen- 
dora,  CaL  The  defendants  having  defaulted 
in  the  payments  due  under  the  mortgage, 
plaintiff  elected,  as  the  mortgage  permitted. 


to  declare  the  whole  debt  doe  and  payable, 
and  accordingly  Instituted  foreclosure  pro- 
ceedings. The  defendants  Knapp,  answering 
and  cross-complaining,  admitted  the  making 
of  the  exchange  agreement  and  the  execu- 
tion of  the  notes  and  mortgage  as  allied  In 
the  complaint,  but  pleaded  that  they  were  In- 
duced to  enter  into  and  execute  the  same 
by  false  and  fraudulent  representations  made 
to  them  by  the  agent  of  plaintUTs  assignor 
concerning  the  character,  quality,  and  value 
of  the  land  covered  by  the  mortgage,  the 
age  of  the  trees  and  vines  growing  thereon, 
and  the  annual  income  which  the  land  had 
produced  and  would  produce.  Upon  the 
trial  of  the  case  the  evidence  disclosed  that 
the  alleged  false  representations  were  made 
by  one  W.  L.  Chaivel;  and  it  was  the  con- 
tention of  the  defendants  that  be  was  the 
agent  by  direct  authority  of  the  plaintiff's 
assignor  In  the  negotiations  which  culminat- 
ed in  the  exchange  of  the  properties,  and 
that  in  any  event  the  subsequent  ratifica- 
tion of  his  conduct  by  plaintiff's  assignor 
made  the  latter  responsible  to  the  defend- 
ants. The  record  discloses  evidence  suffl' 
dent  to  support  the  finding  of  the  trial  court 
that  the  relation  of  principal  and  agent  did 
not  exist  prior  to  and  at  the  time  of  the 
exchange  between  plaintiff's  assignor  and 
Chappel ;  indeed,  it  was  in  effect  conceded 
by  defendants'  counsel  during  the  progress 
of  the  trial  that  the  agency,  if  any,  relied 
upon  to  support  the  defense  pleaded  was 
not  created  by  previous  authorization,  but 
if  it  existed  at  all,  resulted  from  subsequent 
ratification.  Upon  tbe  assumption  that  such 
ratification  had  been  established  the  defeud- 
ants  endeavored  to  introduce  evidence  of 
the  false  representatious  alleged  to  have 
been  made  to  them  by  Chappel.  The  trial 
court,  however,  upon  the  objection  of  the 
plaintiff,  rejected  such  evldencts  upon  the 
ground  that  no  proper  foundation  therefor 
had  been  laid,  in  this,  that  it  was  not  shown 
that  the  relation  of  principal  and  agent  exist- 
ed between  plaintiff's  assignor  and  Chappel, 
or  that  the  former  accepted  the  fruits  of  the 
exchange  with  knowledge  of  the  fact  that  the 
alleged  fraudulent  representations  were  the 
inducing  cause  of  the  defendants  entering  in- 
to the  exchange  agreement  and  sobeequently 
executing  the  notes  and  mertgage.  Undoubt- 
edly it  was  Incumbent  upon  the  defendants 
to  establish  the  existence  of  the  rdation  of 
principal  and  agent  between  piaintUTs  as- 
signor and  Chappel  before  evidence  as  to 
what  the  latter  had  stated  and  done  during 
the  negotiations  would  be  admissible  for  any 
purpose;  and,  failing  In  this,  It  was  an  es- 
sential prerequisite  to  the  admissibility  of 
the  proof  proffered  in  support  of  the  theory 
of  ratification  to  show  that  plaintiff's  as- 
signor accepted  the  fruits  of  the  transaction 
with  knowledge  of  its  material  facts.  This 
is  elementary;  and  the  rule  is  thus  becaiuae 
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ntifleatfon  Btcwsartiy  pi^MtvDodigs  n.  knowl- 
edge  of  ate  thia^t  nflfled.  tfatdfestly  tbe 
alleged  fraudulent  r^re&ecitittlaTM  «ou[^t  to 
be  sftown  In  evfdenoe  In  the  i^reaeiit  case 
were,  ta  so  far  as  tile  defense  i^eaded  waa 
eoncernetJ,  tike  material  facts  erf  tbe  transact 
tlon.  Tbe  iheire  acceptance  of  Its  fmlta  did 
not  coBstftvte  ratiflcatfon^  nor  tras  su<fli  ac- 
ceptance, standing  alone,  any  evldettce  of 
rtttfiea^tM.  Upon  tkis  phase  of  the  case  tbe 
erldence  at  Its  best  shows  tbat  Chappel  was 
notfaing  more  thaa  a  mere  go-between  for 
the  deftodaats  and  plaintiff's  asefgnor,  who, 
when  broQgbt  together,  proceeded  to  make, 
and  did  make,  tfieit  own  bai^ln  for  tbe  ex- 
diange  of  aelp  Mwpeetllfe  pvoperties;  and 
it  is  not  «datmed,  nor  <eee  t&e  erldence  eAow, 
that  ptainttfTs  assignor  had  at  any  time  pri- 
or or  sataaqaedt  to  tM  maMng  of  the  «r- 
diange  agreement  any  knowledge  Wtaatsd^ 
ever  of  the  cbaraoter  of  tbe  repnMAtatlons 
made  by  Chappel  whan  promoting  the  ex- 
obange.  llils  belag  eo,  tbe  trial  court  ilgfeit- 
ly  rejected  the  STUence  teferrrd  to. 
TtM  Judgment  and  ocder  are  affirmed. 


PEOPLE  V.  DAf.     (Ct.  eSK.) 

(Dirtrict  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  16,  191&) 

1.  jlEcgmwo  SToutw  Qoooa  «=»e— Quttt  o» 

Where  the  proof  WoMd  warrant  conviction 
of  barglary  as  an  accessory,  and  also  of  re- 
erifing  stolen  irfoperty,  defendaiit  cannot  com- 
plain that  he  was  chained  with  the  latter  rather 
than  with  burglary. 

[Ed.  17ot«. — for  oae^^caaes,  see  Beeelving 
Stolen  Goods,  Cent  Dig.  |  8;  Dec.  Dig.  4s»<>.] 

2.  KsGnTiiio    Stouor    Goooe    «3b1  — Bui- 

MKfTS  or  CnKNBB. 

Oae  who  receives  the  fmits  of  a  berglary 
from  tin  actual  porpetrator  thereof,  kaowiag 
them  to  be  atoleit  la  goUty  of  lOMivijlg  stolen 


[Kd.  Note^— For  oth«r  oasesi  «e«  Reeeiving 
Stolen  Goods,  Cent  Dig.  H  1-8;  Dec.  Dig. 
<=>!. 

For  other  je^tioBa,  see  Words  and  Pliraaes, 
First  and  Second  Series,  Receiving  Stolen 
Goods.] 

Appeal  from  Superior  Court,  City  And 
County  of  San  Francisco ;  Frank  H.  Dunne, 
Judge. 

Ralph  IDay  was  charged  with  a  citme, 
and  from  the  judgment  rendered  botb  he  and 
tbe  People  appeal.    Affirmed. 

B.  y.  Sargent  and  John  Rutledge,  both  of 
San  Franci*»,  for  appellant  V.  S.  Webb, 
Atty.  Gen.,  for  the  People. 

FEB  CUKIAH.  [1, 2]  We  find  from  a  le- 
riew  of  the  record  that  the  evid«iee  in  this 
ease  aiif&clenfly  Stqiports  th«  verdict;  that 
even  If  the  evidence  warranted  and  would 
hate  supported  a  Chnrge  of  lliurglaty  upon 
the  theory  that  tiie  defendant  was  an  acces- 
sory thereto,  nevertheless  it  also  shows  that 


the  defendant  sntMequently  received  the  fruits 
of  the  but^lary  from  the  actual  perpetrator 
thereof  knowing  them  to  be  stolen ;  that  as  a 
consequence  he  was  gtdlty  of  receiving  stolen 
goods;  thiaf  therefore  he  cannot  be  heard 
to  complain  that  the  people  elected  to  (Charge 
him  with  tlie  latter  offense  rather  than  with 
the  former.  We  further  find  that  the  testl- 
aK>ny  of  the  admitted  accomplice  of  the  de- 
fendant t&  the  commission  <^  the  crime  (bar- 
ged was  amply  corroborated  by  other  and  In- 
dependent erldence,  and  that  there  was  no 
error  In  the  charge  of  the  court  or  In  Its  re- 
fusal to  give  certain  Instruetlotts  requested 
upon  behalf  of  tbe  defendant 

Upon  these  grounds  the  Judgment  and  or- 
der appealed  from  are  afirmed. 


ROUIiLARD  V.   GBAT.     (Civ.  V9».) 

(District  Court  of  Appeal,  Trt«t  District  OaU> 

fonda.    Juae  15,  1916.) 

1.  HtTHaAN»  AND   WlFBi  ^anSS^-^LlABIUTr 
or  HuBSARn    o<n   Wira's   Cqntbaot— -Ao- 

TI0N8 — EVISBNOK. 

Where  defendant's  wife  gave  her  note  as 
part  jat  the  price  of  an  automobile  purchased  by 
and  delivered  to  her,  the  balance  thereon,  as 
•videaced  by  the  note,  being  charged  to  ber 
personally  upon  vendor's  books,  the  vendor 
could  not  hold  the  husband  upon  the  coutract, 
in  view  of  Civ.  Code,  (  158,  providing  that  a 
busbaad  or  a  wife  may  eater  into  any  engage- 
ment with  the  other  or  with  another  person 
respecting  property,  which  either  might  if  un- 
married, where  the  only  evidence  tending  to 
lAkow  that  she  was  acting  as  authorized  agent 
of  her  husband  consiitea  of  inferenees  to  be 
draws  from  a  letter  written  by  him  and  from 
an  alleged  admission,  and  an  otfer  to  compro- 
mise the  claim,  which  were  no  more  than  slight 
evidence  insufficient  to  support  the  flndtngs,  UB- 
der  Code  Civ.  Proc.  {  1830,  defining  alight  evi- 
dence. 

TEd.  Note.— For  other  cases,  see  Husbaad  and 
Wife,  Cent   Dig.  \i  145,  146;  Dec.   Mg.  «=» 

2.  PttllTClTAI.    Airi>   ASKNT    «:«28<1>-A0EIT0T 

or  HusKANB  ntB  Wir»— BvioaNcn. 
The  ag^y  of  a  wife  for  a  husband  in  the 
purchase   of  goods   not   necessaries  cannot   be 
proved  by  evidence  of  what  the  wife  said  in 
tiaklng  sooh  purebases. 

[Kd.  NbtSf— For  other  oases,  see  Principal 
and.  Agent  Cent  Dig.  I  40;  Dcd.  Ttig.  ^sa 
22(1).] 

3.  PUCADINO        «E9248(4)— AUXNOIOSIIT— Nbw 

Causb  or  AcTtoR. 
Changing  a  eomplafnt  upon  a  note,  by 
tfrneadnent,  to  one  for  goods  sold  and  deHvered, 
dees  not  set  ub  a  different  and  new  cause  of  ao- 
tioD,  where  the  note  was  given  for  tbe  pur-- 
cha^  price  of  the  goods. 

(Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {|  701-708,  706%;  Dee.  Dig.  «:^ 
248(4).} 

.^vea)  from  Superior  Court,  Fresno  Coun- 
ty;   H.  Z.  Austin,  Judge. 

Actton  by  Joel  Roullard  against  Doniy  C. 
Gray.  Froai  a  Judgment  for  platntlff,  de- 
fendant appeals.     Reversed. 

Lafklns  &  ftalley,  of  Vlsalla,  for  appellant. 
Kitt  Gould,  of  CIovls,  and  C.  K.  Bonestell,  of 
Fresno,  for  respondent. 
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PEE  CDBIAM.  This  Is  an  action  to  recov- 
er the  balance  due  on  account  of  the  sale  of 
an  automobile  alleged  to  have  been  made  by 
the  Boullard-Brown  Auto  Co.,  to  the  de- 
fendant, the  account  having  been  assigned  to 
the  plaintiff. 

The  transaction  for  the  purchase  of  the 
automobile  was  conducted  by  Hazel  I.  Gray, 
the  wife  of  the  defendant,  and  as  part  of 
the  purchase  price  the  sellers  took  her  prom- 
issory note  for  $440;  the  machine  was  de- 
livered to  her,  and  the  balance  due  there- 
on, as  evidenced  by  the  note,  was  charged 
to  her  {lersonally  upon  their  books.  Notwith- 
standing these  facts  the  plaintifC  seelcs  to 
hold  the  defendant  upon  the  contract 

[1, 2]  A  husband  or  wife  may  enter  into 
any  engagement  with  the  other  or  with  any 
other  person  respecting  property  which  ei- 
ther might  if  unmarried.  Qv.  Code,  S  158, 
It  would  appear  from  what  is  above  narrat- 
ed that  the  transaction  was  one  between  de- 
fendant's wife  and  the  vendors  of  the  auto- 
mobile for  which  she  alone  was  responsible. 
The  only  evidence  in  the  case  tending  to 
show  that  Mrs.  Gray  was  acttag  on  behalf  of 
the  defendant  in  the  transaction  consists  of 
two  inferences  to  be  drawn,  one  from  a  let- 
ter written  by  him,  and  the  other  from  an 
admission  claimed  to  have  been  made  by 
him  to  one  of  the  plaintiff's  assignors,  and 
an  offer  on  the  part  of  the  defendant  to  com- 
promise the  claim.  Evidence  of  this  offer 
went  in  without  objection,  and  was  made, 
according  to  a  declaration  Imputed  to  the 
defendant,  with  a  view  to  help  reach  a  set- 
tlement of  domestic  troubles  which  he  was 
having  at  the  time  with  his  wife.  As  to  the 
inferences  Just  referred  to,  they  are  as  con- 
sistent with  the  claim  that  the  automobile 
was  the  property  of  Mrs.  Gray  as  with  any 
other  theory;  but  assuming  that  the  court 
was  warranted  in  construing  the  offer  to 
compromise  and  claimed  admissions  against 
the  defendant,  still  we  think  they  amounted 
to  no  more  than  slight  evidence  insufficient 
to  support  the  findings.  Code  Civ.  Proc.  | 
1836.  There  was  no  evidence  introduced  at 
the  trial  that  there  was  any  delegation  of 
authority  from  the  defendant  to  his  wife  to 
represent  hfm  generally  or  in  this  particular 
transaction;  and  as,  under  the  circumstances 
of  this  case,  an  automobile  cannot  be  deemed 
one  of  those  necessaries  that  a  wife  is  au- 
thorized to  purchase  upon  her  husband's  re- 
sponsibility, it  follows  that  she  bad  no  Im- 
plied authority  to  represent  him;  hence  evi- 
dence of  what  she  said  when  she  purchased 
the  machine  was  hearsay  and  inadmissible 
as  against  the  defendant 

[3]  With  regard  to  the  original  complaint, 
considering  it  as  being  founded  upon  the 
promissory  note  alone,  still  it  vrill  not  be  held 
that  plaintiff,  in  setting  forth  in  the  amend- 
ed complaint  an  action  for  goods  sold  and  de- 
livered, has  declared  upon  a  different  and 


new  cause  of  action.  A  declaration  ecmnting 
on  a  specialty,  as  a  note,  may  be  substituted 
for  one  in  the  form  of  a  common  count ;  the 
cause  of  action  being  the  same.  Vaughn  v. 
Rugg,  52  Vt  235;  Schleffelln  v.  Whipple,  10 
Wis.  81 ;  Nelson  v.  Webb,  54  Ala.  436 ;  Gray 
V.  Bass,  42  6a.  271;  Clarkson  v.  MorrlsoD, 
Adm'r,  24  Mo.  134;  Bom  v.  Castle,  22  CaL 
App.  282,  134  Pac.  347;  Redington  v.  Corn- 
well,  80  Cal.  49,  27  Pac.  40;  Vancleef  v. 
Therasson,  20  Mass.  [3  Pick.]  12;  Cox  v. 
McLaughlin,  76  CaL  60,  18  Paa  100,  9  Am. 
St  Rep.  164.  In  a  salt  on  a  written  c«ni- 
tract  for  the  construction  of  a  building,  the 
plaintiff  may  be  allowed  to  amend  at  the 
trial  by  adding  a  quantimi  meruit  count  for 
labor  and  materials  furnished.  School  Dist, 
etc.,  V.  Boyer,  46  Kan.  54,  26  Pac.  484.  In 
New  York  it  has  been  held  that  in  an  action 
on  a  note  an  amendment  of  the  complaint 
by  inserting  a  count  for  goods  sold  and  de- 
livered, which  formed  the  consideration  of 
the  note,  may  properly  be  allowed  at  the  tri- 
al; it  being  in  furtherance  of  Justice  and 
not  changing  substantially  the  plaintiff's 
claim.  Vibbard  v.  Roderick,  51  Barb.  (N.  X.) 
616. 
The  Judgment  is  reversed. 


BURB  v.   BOARD   OF    SDPTIS   OP   CITT 

AND  COUNTY  OF  SAN  FRANCISCO 

•t  at    (Civ.  1783.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  15,  1916.) 

1.  Mandamus  <S=»154(7)—Pbocei:dino— Com- 
plaint—Cebtaintt. 

In  mandamus  proceedings  to  compel  allow- 
ance of  claim  for  taxes  illegally  collected,  a  com- 
plaint, outlining  the  history  and  nature  of  the 
claim  and  alleging  that  plaintiff  presented  his 
claim  to  defendants,  sufficiently  shows  that  the 
described  claim  was  presented  to  tbem. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  |  308;  Dec.  Dig.  «=3l54(7).] 

2.  Municipal  Cobfobations  4=>864(1)  — 
Limitation  of  Expenditurks— Exfendi- 
TUBBs  Subject  to  LiMrrATioN— Tax  Re- 
fund.- 

A  claim  to  recover  taxes  illegally  exacted, 
held  not  required  to  be  paid  out  of  a  particu- 
lar year's  revenue,  and  therefore  not  affected 
by  the  San  Francisco  charter  provision  limit- 
ing payment  of  claims  to  the  city's  current  rev- 
enue. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1828 ;  Dec.  Dig.  ®=> 
8«4(1).] 

3.  MlANDAMUB  «=»101— Acts  of  Public  Of- 
FicEBs — Allowance  or  Claims. 

Where  the  usual  procedure  involves  allow- 
ance of  a  claim  by  the  board  of  superviaors, 
mandamus  will  lie  to  compel  their  observance  of 
the  usual  custom,  although  their  action  may  not 
be  necessary. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  211-216;  Dec.  Dig.  «8=>101.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell. 
Judge. 
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Uasdamus  proceedings  by  Qarenoe  C.  Burr 
against  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Frandaoo  and  others. 
From  a  Judgment  directing  the  Issuance  of  a 
peremptory  vrit,  defendants  appeal.  Af- 
flrmed. 

Percy  V.  liong,  City  Atty.,  and  Harry  O.  Mo- 
Kannay,  Asst.  City  Atty.,  both  of  San  Fran- 
cisco, for  appellants.  Drown,  Leicester  * 
Drown,  itt  San  Frandsoo^  for  respondent. 

PER  CUBIAM.  This  is  an  appeal  from 
«  Judgmeat  directing  the  Issuance  of  a  per- 
emphxT  writ  of  mandate,  commanding  the 
defendants,  as  members  of  the  board  of 
supenrlaors  of  the  dty  and  count?  of  San 
Frandaco,  to  awrore  and  allow  the  claim 
and  deaand  filed  with  said  board  by  the 
plaintiff,  for  the  payment  by  said  dty  and 
oennty  of  a  Judgment  for  the  recovery  from 
said  corporation  of  certain  taxes  illegally 
collected  by  it 

11]  It  Is  the  contention  of  the  appellants 
that  its  demnrrer  to  the  complaint  upon  the 
ground  of  uncertainty  should  have  been 
sustained,  said  uncertainty  consisting  In  the 
absenee  from  said  complaint,  as  appellants 
insist,  «f  a  statement  of  the  nature  of  the 
dalm  and  demand  the  detail  of  which  was 
presented  to  the  beard  of  supervisors.  An 
examination  of  the  comi^alnt,  however,  shows 
that  the  pleader  set  forth  with  great  drcum- 
stantlaUty  the  history  and  nature  of  his 
claim,  and  after  doing  so  averred  that  "he 
presented  his  claim  and  demand  to  said 
board."  We  think  this  statement  suffldently 
shows  that  it  was  the  detailed  claim  and 
demand  of  the  plaintiff  which  was  before 
the  board  for  Its  approval,  and  that  the  com- 
plaint was  therefore  suffldent  as  against 
either  a  general  or  special  dem,urrer. 

[2]  We  are  of  the  opinion  also  that  the 
daim  and  doooand  of  the  plaintiff  was  one 
wlilch  was  not  required  to  be  payable  out  of 
tbe  revenues  of  any  particular  year  or  fund, 
but  was  a  claim  that  the  board  of  supervis- 
ors was  bound  to  audit  and  approve,  and 
tbat  the  dty  was  required  to  pay,  irrespec- 
tive of  the  provisions  of  the  charter  relative 
to  the  incurring  of  indebtedness  or  payment 
of  claims  in  excess  of  the  revenues  of  the 
dty  for  any  partienlar  year.    ■ 

[>]  The  final  contention  of  the  appellants 
Is  that  this  claim  being  of  that  nature,  was 
not  one  which  it  was  requisite  should  be  pre- 
sented to  the  board  of  supervlsorB  at  all,  and 
bence  that  they  were  not  called  upon  to  act 
upon  or  approve  it  It  is  conceded,  however, 
tliat  the  usual  procedure  In  said  city  with 
reference  to  the  allowance  and  payment  of 
claims  is  that  they  shall  first  be  presented  to 
the  board  of  supervisors  for  its  approval, 
sod  that  the  plaintiff  herein  was  pursuing 
such  procedure.  This  being  so,  he  was  en 
titled  to  have  the  writ  issued  requiring  the 
board  to  f<dlow  the  usual  custom  in  respect 


to   the   ai^roval   and  payment   of   dalms 
against  said  dty. 
Judgment  afllrmed. 


8CHMBUDBB  et  al   v.   MONCUB,   Superior 
Court  Judge.     (Civ.  1S87.) 

(DlBtrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  14,  1916.) 

1.  JUDOMEIIT     «=s>C64(2)  — CORCLTJSIVENKSS— 
FlNALlTT  — IWTEBLOCUTOBT     DKCBEES  — AO- 

oovtmtfa. 
An  interlocutory  decree  finding  that  plain- 
tiff was  not  entitled  to  an  accounting  nor  to 
have  trustees  removed,  but  that  defendants  held 
property  as  trustees  for  plaintiff,  is  not  a  final 
adjudication  of  the  rights  of  the  parties  or  coa- 
dusive  against  right  to  accounting  two  years 
later. 

[£M.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1016;    Dec.  Dig.  «=>564(2).l 

2.  Trusts   «=»327— Duty   to   Accoukt— Ac- 
tions—Dkcreb. 

Since  from  the  very  nature  of  a  trust  there 
is  implied  a  duty  to  account,  if  the  court  in^ 
tends  to  declare  that  there  is  no  such  duty  the 
decree  should  specifically  so  find. 

[E}d.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  487;    Dec.  Dig.  «=»327.] 

8.  AseianuKRTB  von  Beneut  or  Cb3editobs 
«s»364— DtTTT  TO  Account— PBESUMPTiotis. 
It  cannot  t>e  presumed  that  in  the  absence 
of  any  provision  for  accotinting  in  the  instrit- 
ment  creating  the  trust  for  creditors,  the  trus- 
tee could  hold  and  enjoy  the  use  and  incomes 
of  trust  property  for  an  indefinite  period  and 
account  to  no  one;  it  being  his  duty  to  account 
to  the  trustee  as  well  as  to  the  creditors  whom 
he  represents. 

[Eid.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  |  1104; 
Dec  Dig.  i8s>364.] 

Prohibition  by  B.  Schneider  and  another 
against  the  Superior  Court  of  Plumas  Coun- 
ty and  J.  O.  Moncnr,  Judge  thereof.  Writ 
dmled. 

H.  B.  Wolfe,  of  Quincy,  for  petitioner.  I*. 
N.  Peter,  of  Quincy,  D".  S.  Webb,  Atty.  Gen., 
and  Robert  T.  McKisick,  Deputy  Atty.  Oen., 
for  respondent. 

CHIPMAN,  P.  J.  Plaintiffs  bring  the  ac^ 
tton  to  prohibit  defendant  from  "compelling 
defendants  or  either  of  them  to  render  an 
account  of  receipts  and  disbursements  of 
and  pertaining  to  a  saloon  and  hotel  busi- 
ness carried  on  by  defendants  since  the  14tli 
day  of  February,  1910,  In  a  certain  action 
pending  in  the  superior  court  of  Plumas 
county  and  entitled  'Delia  R.  Bdwards^ 
sometimes  kno'wn  as  Delia  R.  Harding,  plain- 
tiff, V.  B.  Schneider  and  Mrs.  Abbte  Scfanel-'' 
der,  defendants.' " 

It  appears  from  the  petitl(m  that  on  Jaou- 
ary  4,  1913,  respondent,  as  Judge  of  said  su-' 
pertor  court;  made  and  entered  findings  of 
fact  and  conclusions  of  law  In  the  action 
above  referred  to  and,  on  January  4,  1913,'- 
filed  a  decree  therein.  Among  other  facta  ft 
was  found:  That  on  February  14,  Idltl^ 
philntlffi  Mrs.  Edwaids,  was  the  owner  of 
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certain  real  estate  (full  description  given) 
which  Included  certain  hotel  property  "and 
all  furniture  and  fixtures  therein  Hp/A  all 
personal  property  connected  therewith  used 
In  the  conduct  and  (qperatlon  of  the  hotel  on 
said  property."  That  on  said'  day,  plaintiff, 
Mro.  Kd\vards,  conveyed  said  property,  by 
deed  duly  executed  and  delivered,  to  defend- 
ant Mrs.  Abble  Schneider,  one  of  tb«  petition- 
ers hereto.  That  lipmedlately  after  said  con- 
veyance was  made,  defendant  in  said  action, 
B.  Schneider,  agreed  with  plaintiff,  Mrs.  Ed- 
wards, "to  hold  said  property  in  trust  for 
the  plaintiff,  and  to  sell  the  same,  and  then 
to  pay  to  plaintiff  the  residue  of  the  amount 
obtained  at  said  sale  after  deducting  the 
plaintiff's  indebtedness  to  said  defendant  B. 
Schneider,  and  such  sums  as  were  paid  by 
said  B.  Schneider  to  discharge  the  debts 
owed  by  plaintiff  to  divers  other  parties. 
•  •  ♦  That  said  trust  was,  after  the  said 
conveyance  and  prior  to  the  1st  day  of  May, 
1910,  declared  by  several  written  Instruments 
subscribed  by  the  said  defendant  B.  Schnei- 
der." (These  instnunents  do  not  appear  In 
the  petition.)    It  was  further  found: 

"That  it  is  not  true  that  defendant  B. 
Schneider  agreed  with  plaintiff  to  sell  the  said 
property  for  any  given  gum,  or  at  any  given 
time;  and  it  ia  not  true  that  defendant  B. 
Schneider  agreed  that  he  would  pay  to  plaintiff 
a  fair,  or  any  proportion  of  the  rents,  issues  and 
profits  of  said  property  during  the  continuance 
of  the  said  trust." 

It  was  also  foond: 

"Sixth.  That  the  said  property  was  conveyed 
by  plaintiff  to  the  defendant  Mrs.  Abbie  Schnei- 
der at  the  request  of  the  defendant  B.  Schnei- 
der, who  then  represented  to  plaintiff  that  that 
course  would  be  safer  than  a  conveyance  direct 
to  the  said  last-named  defendant ;  and  the  said 
conveyance  was  made  with  the  understanding 
that  the  said  Mrs.  Abbie  Schneider  should  ac- 
quire no  title  to  said  property  ia  her  own  right, 
and  that  the  said  property  should  be  held  in 
her  name  subject  to  the  control  of  said  defend- 
ant B.  Schneider.  That  the  said  defendant 
Mrs.  Annie  Schneider,  at  the  time  of  th«  ezeca- 
tion  of  the  said  conveyance  had  full  notice  and 
knowledge  of  the  conditions  under  which  said 
conveyance  was  made." 

It  waa  then  fouod.  that  defendant  B. 
Schneider  tooi.  possessl09  of  ssAd  property 
"and  has  since  mana^sed  the  s^wift  and  has 
made  no  sale  of  sai4  property  or  any  part 
tt^ereot"  That  on,  or  iibout  October  15,  190.1, 
"the  S9,id  defendant  B.  Schneider  repudiated 
the  said  truat"  As  conclusions  of  law  th9 
court  found  that  defendants,  the  Schneiders, 
"should,  be  declared  trustees  of  said  property, 
to  have  and  to  holid  th«  same  in  trust  for  the 
plaintiff  (Mi^s.  £>dw&rd^);  that  defendants 
should  be  required  to  sell  the  s^me  at  the 
e^liast  praqUcaUtt  dat(v.  tati  tox  the  best 
ayallable  price,  and  aj^ter  said  sale  to  pay 
to  plaintiff  the  residues  •.  •  •  after  de- 
ducting plalptifTs  Indebtedness,  to  said  Bk 
SqlWi^er  and.  such  «t}i«r  indebtedaess  aa  be 
bud  a«Buipedi  owed  by  piaAi>tlg  to  other  par- 
tly" 

'  The  wurt  .directed  ^sd  altered  what  1b. 
termed  an  interlocutoiy  decie*  ia  aocordaaoe 


wltb  the  findings  of  fact  and  concloslons  of 
law.  It  will  be  observed  that  no  accounting 
by  the  trustees  was  ordered  by  thla  decree. 

It  further  appears  that,  on  February  19, 
1915,  on  the  petition  of  plaintiff  Mrs.  Ed- 
wards, and  in  the  same  action,  tor  an  order 
"requiring  defendants  to  render  an  account 
herein  and  for  the  recovery  herein  at  the 
valne  of  the  nse  of  the  property  described 
in  the  petition^  and  the  "said  matter  having 
'been  submitted  to  the  court  and  taken  nnder 
advisement,"  the  court  found  "all  the  allega- 
tions of  the  first,  second,  third,  and  sixth 
paragraphs  of  said  petitl<m  are  true."  (The 
petition  does  not  appear  In  the  record.) 
Further: 

"That  the  said  trust  was  created  and  the  de- 
fendants accepted  the  same  on  the  14th  day  of 
February,  1910,  and  ever  since  that  said  last- 
named  date  said  defendants  have  continued  to 
and  do  now  hold  possession  of  the  said   trust 

groperty,  but  it  is  not  true  that  su4di  possession 
as  been  held  without  the  consent  of  idaintiff, 
and  it  is  not  true  that  said  defendants  have  dealt 
with  and  used  the  same  for  their  own  personal 
profit  and  advancement,  or  appropriated  to 
their  own  use  the  rents,  issues,  and  profits 
thereof.  It  is  tr^e  that  defen^nts  have  neg- 
lected to  account  to  plaintiff  or  to  this  court  for 
any  rents,  issues,  and  profits  of  said  property; 
that  it  is  not  true  that  the  interests  of  defend- 
ants in  said  truat  property  are  antagonistic  to 
the  interests  of  plaintiff  therein,  or  that  said 
defendants  have  taken  no  interest  In  said  trust 
except  for  the  purpose  of  obtaining  from  said 
property  tiie  amount  of  their  own  flnancial  in- 
terest therein,  or  have  taken  ao  interest  what- 
ever in  the  right  of  plaintiff  in  said  property. 
That  it  is  true  that  defendants  have  endeavored 
to  sell  and  dispose  of  said  nroperty  in  accord- 
ance with  the  terms  of  said  Judgment,  and  that 
they  have  been  unable  to  sell  or  dispose  of  the 
same  for  a  sufficient  sum  of  money  to  enable 
them  to  recover  the  amount  paid  out  by  them 
in  coaneetion  therewith  as  set  forth  in  said 
judgment,  and  it  is  true  that  they  have  at  all 
times  used  due  and  reasonable  diligence  and 
have  used  all  possible  efforts  to  sell  and  dispose 
of  the  said  trust  property." 

Further: 

"That  the  court  is  unable  to  determine  from 
the  evidence  herein  the  value  of  the  use  of  said 
property  from  February  14,  1910.  That  it  is 
true  that  the  cost  for  taxes  and  Insurance  on 
said  property  since  Feljruary  14,  19ilO,  is  $1,- 
120  per  annum;  that  it  is  not  true  that  said 
property  does  now  or  since  said  i4th  day  of 
February,  1910,  has  paid  a  profit  over  all  ex- 
penses connected  with  the  same  (^  9450  per  | 
annum. 

"As  conclusions  of  law  from  the  foregoing 
facts,  the  court  finds:  (1)  That  the  defendants 
should  be  reQuired  to  render  to  this  court  with- 
in fifteen  dayq.  a  fnll,  true,  and  correct  ac- 
count of  all  matters  pertaining  to  said  trust  I 
from  February  14,  1910,  to  the  date  of  the  filing 
of  said  petition.  (2)  That  the  defendants 
sheuld  net  be.  removed  from  said  trust  at  this 
time.  (3)  That  plaintiff*  shffuld  recovec  99thr 
ine  from  defendants  at  this  time  for  the  use  of 
said  property.  Let  a  decree  be  entered  accord- 
ingly." 

No  further  ^iioceedin^.  apjeap  until  No- 
ven^r  8,  1915,  when  ap  Qrd^  was  ojfi^e  by 
the  co^rt  reciting  that: 

"The  defendai^s  havin(;  filed  an  aeoowt  here- 
in pursuant  to  the  deasion  and  decre?  made 
and  filed  in  said  matter  on  ue  23d  day  of  BVb- 
ru«ry>  1915  (tiie  date  of  said  order  dsewheie 
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•ppean  to-  haT»  been  ITiBkraaiT  ISth).  and  plain* 
tm  haviiiK  filM  a  conteat  and  objection  to  said 
account,  and  said  mattsra  cominx  on  recularly 
to  be  heard  upon  the  said  account  •  *  * 
ind  evidence  having  been  introduced  and  it  ap- 
pcarine  to  the  caart,  from  said  evidence  and 
from  said  account,  tliat  no  sofiScient  or  any  ac- 
count has  been  filed  herein  in  accordance  with 
the  decision  and  decree  of  this  court  heretofore 
mide  liereia.  Mow,  therefore,  it  is  ordered: 
That  said  acconnt  be,  and  the  same  is,  hereby 
declared  to  be  an  insufficient  accouating  of  the 
receipts  and  disbursements,  rents,  issues,  and 
profits  resulting  from  the  carrying  on  or  said 
trast,  as  referred  to  in  asdd  decision  and  decree. 
It  is  farther  ordered  that  said  defendants  be, 
and  they  are,  hereby  ordered  to  account  to  the 
conrt  for  all  the  receipts  and  disbursements, 
rents,  iaanea  and  profits  resnltinf  twm  the  op- 
eration of  the  said  trust  and  tlwt  said  datsnd- 
ants  retnrii  to  and  produce  before  thia  oourt, 
on  Thursday,  the  11th  day  of  November.  1915, 
at  10  o^elock  a.  m.  at  the  courtrDom-  of  said 
coort,  all  the  hooka;  acooonts,  diecks,  receipts 
and  other  evidences  of  the  receipta  or  expendi- 
tures in  any  wise  relating  to  or  hearing  upon  the 
carrving  on  of  said  trust  from  the  I4th  day  of 
February,  IBIO,  to  tlie  date  of  tbe  filing  of 
plaintiS*s  petitloa  herein  for  aa  accounting. 
Done  in  emn  conrt,  this  8th  day  of  November, 
1615." 

[11  Ilia  ground  upon  whitdi  petitioners 
base  their  application  for  the  writ  is: 

"That  tiie  decree  set  forth  in  tbe  application 
as  T>f  date  January  4,  1913,  *  *  *  la  a  final 
adjudication  of  the  matter  and  finally  settles 
the  rights  of  Oie  parties ;  that  this  decree  is  not 
etostic  and  caanot  be  enlarged  for  the  tieiiefit 
of  phiintifl  Bor  can  it  be  reduced  or  made  ef- 
fective for  the  benefit  of  defendants." 

The  inatraments  creating  the  trust  are  not 
set  forth  in  the  application  for  the  writ 
We  know  nothing  ol  the  nature  and  extent 
of  the  trust  except  as  we  leam  the  facts 
from  the  findings  and  decree  entered  Janu- 
ary i,  1913,  and  tbe  sabsequent  proceedings^ 
Petltlonsrs  rely  upon  the  following  fi^disg: 

"It  la  not  true  that  dsfendaat  B.  Schneider 
agreed  that  he  would  pay  to  plaintiff  a  fair,  or 
aay  proportioa  of'  the  rents,  issues,  and  profits 
of  said  paopeatgr  ABTlagt  the  contlnaaaoe  of  said 
trust" 

Tba  oondudiBg  puagrapli  of  tbe  fliMMngs 
is  as  foUonni 

"Let  an  iatarloeatory  decree  be  entered  ac- 
eordinjdy." 

In  the  decree,  which  Is  entitled  "Interlocu- 
tory Decree,"  the  odort  adjudged  and  de- 
creed: 

"That  the  defendanta  ba  and  they  are  hereby 
declared  to  be  truatees  <^  the  propertr  in  plain- 
tiFa  etanplahit  and  herein  described,  to  have 
and  to  iMld  the  same  i»  trast  for  the  plaintiff 
and  to  sen  the  same  at  the  earliest  practicable 
late,"  mi  H  diaehatst  the  debts  ewiag  by 
plaintiff,  asd  to  ooy  plaintiff  amv.  residue  re- 
maining after  sncA  payment;  "that  iriaintiff  is 
entitled  to  have  such  trust  enforced  by  thia 
esait  in  this  Mtlok.'* 

A  fun  description  ot  the  property  follows: 
"Together  aba  with  all  and  singular  the  tco- 
emeats  *  •  •  and  the  laata,  issues  and  pn^ 
iti  thereof,  •  *  *  alsa  aU  the  water,  watea 
ri^ts,  ditches;  flumes,  pipe  lines,  resetvoiba, 
assemimts,  and  appurtananoea  therewith  belong- 
lot  or  uacd  aad  enjoyed  In  conna«tio«i  therewith, 
together  also  with  all  improvements  thereon  or 
any  part  thereof  and  all  furnishings  aud  fix- 
tares  tbereim  aad  al)  personal  proimty  con^^t" 


ed  tbersfwith  naed  la  the  conduct  and  operation 
of  the  hotel  on  said  property." 

TIte  petition  or  complaint,  and  apswer  if 
any  th«e  was,  in  tbe  action  in  which  tbe 
findings  and  decree  of  January  4|  1913,  were 
made,  do  not  ^pear.  It  is  only  by  inference 
drawn  from  the  findings  that  .tlte  liability  of 
the  trostaes  to  account  for  tbe  rents,  issues, 
and  profits  of  the  property  confided  to  their 
control  and  custody  was  a  question  then  be- 
fore the  oourt  The  property  consisted  In 
part  of  an  equipped  hotel  and  saloon,  ooaced- 
edly  an  income-producing  property,  which 
was  taken  peaaeasien  of  and  operated  by  ttie 
trustee.    Tbe  court  found: 

"That  immediately  after  the  execution  of  said 
conveyance  (the  trust  instruments)  the  said  de- 
fendant B.  Schneider  took  possession  of  said 
property,  and  has  since  been  managing  the 
same,  and  has  made  no  sale  of  said  property  or 
any  part  thereof." 

The  finding  now  relied  upon  Is  not  an  ex- 
plicit or  express  finding  that  no  liability  of 
the  trustees  to  account  for  the  rents,  Issues, 
and  profits  of  the  property  arose  from  the 
trust.    The  finding  is: 

"And  it  is  not  true  that  defendant  B.  Schnei- 
der agreed  that  he  wouH  pay  to  plaintiff  a 
fair,  or  any  proportion  of  the  rents,  fssnes,  and 
profits  of  said  property  during  the  continuance 
of  the  said  trust." 

This  may  mean  that  the  trust  conveyance 
contained  no  express  agreement  to  pay  to 
plaintiff  the  rents,  Issues,  and  profits.  Tbe 
court,  by  its  subsequent  orders,  seems  to 
have  treated  the  Issue  as  nndetennlbed.  In 
Ita  decree  following  this  finding  no  mention 
Is  made  of  tte  rents,  issues,  and  profits  of 
the  property. 

(2,  3]  If  the  covrt  had  Intended  to  adjudge 
finally  that  tbe  trustee  named  was  relieved 
from  any  liability  to  account  for  rents,  is- 
sues, and  profits  during  his  trusteeship,  the 
decree  should  have  so  adjudged,  for  upon 
every  principle  governing  trusteeship  there 
would  be  an  implied  duty  so  to  account  It 
cannot  be  presumed  that.  In  the  absence  of 
any  provision  in  the  instrument  creating  the 
trust  so  to  account  the  trustee  could  hold 
and  enjoy  the  use  and  incomes  of  trust  prop- 
erty for  an  indefinite  period  and  account  to 
no  one.  DlstlDCtly,  the  duty  of  tbe  trustee 
was  to  manage  tbe  property  in  tbe  interest  of 
the  trustor  as  well  aa  of  all  the  creditors 
whom  the  trustee  represenled.  Nothing 
short  of  an  adjudication  by  the  court  that  no 
such  duty  rested  upon  the  trustee  could  re- 
Here  hlBB  ther^rom.  All  the  proceedings 
show  Uiat  the  trust  was  a  continuing  trust 
over  which  the  court  retained  ita  power  of 
dtaPeetlon  and  control  when  properly  invoked. 
The  decree  shows  that,  for  reasons  then  no' 
doubt  appearing,  the  trustee  should  not  be 
removed;  that  he  was  not  blameful  fbr  not 
having  sold  tbe  proi>erty  during  the  three  In- 
terv«ilng  years.  Why  as  aooounting  for 
rents,  issuest  and  profits  was  net  then,  order- 
4S  we  do  not  know.  We  must  presume  that 
tbe  court  then  found  bo  neceasity  fi»  jfo  or- 
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derlng.  It  will  be  obserred  that  tbe  prop- 
erty, the  subject  of  tbe  trust,  Is  fully  set 
forth  In  the  decree  and  therein  are  mention- 
ed, as  part  of  the  property,  "the  rents,  Is- 
sues, and  profits."  The  next  st^  taken,  so 
far  as  the  record  shows,  was  on  February 
19,  1815,  on  which  date  findings  of  fact  and 
conclusions  of  law  were  made  and  entered 
and  decree  entered  In  accordance  therewith. 
These  proceedings  seem  to  have  been  taken 
in  the  same  action  as  that  in  which  the  find- 
ings >and  decree  of  January  4,  191S,  were 
made  but  apparently  by  a  further  petition. 
Tbe  pleadings  are  not  set  forth,  but  It  ap- 
peared from  recitals  In  the  findings  of  fact 
that: 

"A  petition  for  an  order  requiring  defendants 
to  render  an  account  herein"  was  beard,  "up- 
on testimony  produced  by  plaintiff  and  defend- 
ants;" 

The  court  ioppd  that: 

"All  the  allegations  of  the  first,  second,  third, 
and  sixth  paragraphs  of  said  petition  are  true. 

What  these  paragraphs  set  forth  does  not 
appear.    The  court  found  further  that: 

"The  said  trust  was  created  and  the  defend- 
ants accepted  the  same  on  tbe  14tb  day  of  Feb- 
ruary, 1910,  and  ever  since  said  last-named  date 
said  defendants  have  continued  to  and  do  now 
hold  possession  of  the  said  trust  property." 

The  findings  are  set  forth  in  full  upon  an 
earlier  page  of  this  opinion.  It  was  found 
that: 

"Defendants  have  neglected  to  account  to 
plaintiff  or  to  this  court  for  any  rents,  issues, 
and  profits  of  said  property." 

And  as  oonduaions  of  law,  among  others. 
It  was  found: 

"T^iat  the  defendants  should  be  required  to 
render  to  this  court  within  fifteen  days  a  full, 
true,  and  correct  account  of  all  matters  per- 
taining to  said  trust  from  February  14,  1010, 
to  the  date  of  the  filing  of  said  petition;  •  •  * 
that  plaintiff  should  recover  nothing  from  de- 
fendants at  this  time  for  the  use  of  said  prop- 
erty." 

The  decree  ordered: 

"That  defendants  render  to  tliis  court  within 
fifteen  days  from  tbe  date  herein  a  full,  true, 
and  correct  account  of  all  matters  pertaining 
to  said  trust,"  etc. 

On  November  8,  1016,  the  court  made  and 
entered  the  order  hereinabove  set  forth  and 
Is  the  order  the  enforcement  of  which  peti- 
tioners now  ask  to  have  this  court  prohibit 
The  court  therein  recited  that: 

"Defendants  having  filed  an  account  in  obedi- 
ence to  the  order  of  February  28,  1916,  *  *  • 
that  no  sufficient, or  any  account  has  been  filed 
herein  in  accordance  with  the  decision  and  de- 
cree of  this  court  heretofore  made  herein.  Kow, 
therefore,  it  is  ordered  •  •  •  that  said  de- 
fendants be  and  they  ate  hereby  ordered  to  ac< 
count  to  tlie  court  for  all  tbe  receipts  and  dis- 
bursements, rents,  issues,  and  profits  resulting 
from  the  operation  of  said  trust  *  *  •  and 
to  return  to  and  produce  before  this  court 
*  *  *  all  tbe  books,  accounts,  checks,  re- 
ceipts and  other  evidences  of  the  receipts  and 
expenditures  in  any  wise  relating  to  or  bearing 
upon  tbe  carrying  out  of  said  trust  from  the 
14th  dsjf  of  February,  IjBlO,  to  the  date  of  the 


filing  of  plaintiff's  petition  herein  Cor  an  ac- 
counting." ' 

The  point  now  urged  In  support  of  the  pe- 
tition for  the  writ  is  that  tbe  court  was 
without  Jurisdiction  to  make  the  order  last 
above  referred  to  for  the  reason  that  by  Its 
order  of  January  4,  1013,  It  adjudged  that 
the  trust  did  not  require  an  accounting  of 
the  rents,  Issues,  and  profits  of  the  property; 
that  such  order  was  final  and  tbe  court 
thereby  lost  Jurisdiction  to  Impose  upon  the 
trustees,  the  duty  of  rendering  such  acconnt 

We  cannot  accede  to  tills  construction  of 
tbe  decree  referred  to  or  of  tbe  proceedings 
of  the  court  in  the  matter.  Apparently  the 
principal  purpose  of  the  trust  was  to  bring 
about  a  sale  of  the  property  and  thereby  the 
payment  of  the  trustor's  liabilities.  In  Janu- 
ary, 1913,  no  sale  had  been  effected  and  the 
court  refused  to  remove  the  trustees,  being 
satisfied  that  they  had  used  all  proper  ef- 
forts to  effect  a  sale.  In  1916  no  sale  had 
yet  been  made  and  the  court  still  retained  its 
confidence  in  the  trustees  and  contlnaed  their 
trusteeship  by  refusing  to  remove  them.  But 
the  court  how  believed  that,  after  holding 
the  property  for  five  years,  it  was  due  to  all 
parties  interested  that  the  trustees  abould 
render  an  account  of  j^celpts  and  disburse- 
ments, as  we  think  the  court  had  the  power 
to  do.  We  cannot  assume,  as  petitioners 
seem  to  fear,  that  they  will  be  unnecessarily 
annoyed  In  being  obliged  to  bring  into  court 
the  evidences  of  their  transactions  respecting 
the  property.  It  must  be  presumed  that  at 
the  hearing  the  court  will  hold  the  scales  of 
justice  at  equipotse  and  accord  to  all  the  par- 
ties alike  the  equal  protection  of  tbe  law. 
Petitioners  may  have  adjudicated  all  their 
rights  Involved  at  the  hearing  and  fully  pre- 
served, for  review  If  necessary,  by  the  record 
therein  made.  It  may  turn  out  that  the  nec- 
essary expenses  and  disbursements  and  Just 
compensation  to  the  trustees  in  administer- 
ing the  trust  will  exceed  liie  receipts,  but 
with  the  result,  whatever  it  may  be,  the 
court  cannot  now  concern  Itself. 

The  writ  is  denied. 

We  cooqur:  HABT,  J.;  BLLISON.  Judge 
pro  tern. 


60LDNE3B  v.  6PBNCEB  et  aL     (Olv.  1822.) 

(District  Court  -ot  Appeal,  First  INsirict,  CaU- 
fomia.    June  27,  1916.     Bebearinr  Denied    ' 
.   by  Supreme  Court,  Aug.  US,  lOIK) 

1.  Appeal  and  Erbob  «3»109e<7)— Dbcisior 
ON  Prior  Apfkai/— LAW.or  Case. 
'Where  evidence  on  a  certain  point  has  been 
held  insuffideat  on  a  prior  appeal,  if  th«  evi- 
dence on  seoond  trial   oa'  the   6ame  poiiSt    t«* 
practically  the'  same,  tbe  same  riding  will  be' 
applied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4876;  Dea  Dig.  «=» 
1099(7).} 
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2.  Appxai.  ard  XjBBOb  <S=>1071(1)— SASUUEaii 

£bROB FiNDINOS— TBIVIAL    DEFECTS. 

An  error  in  foreclosure  in  finding  that  a 
small  aeparate  tract  of  land  of  no  value  naa 
been  released  from  tko  mortgage  heU  not  injo- 
riong  and  therefore  not  reyeraible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4234;  Dec.  Dig.  «=»1071 

Appeal  from  Superior  Court,  City  and 
Connty  of  San  Francisco ;  John  E.  Blchards, 
Judge. 

Suit  by  Edward  C.  Goldner  against  Wil- 
liam Crane  Spencer  and  others.  From  a  de- 
cree for  complainant,  defendant;  Thomas  B. 
Curran,  administrator,  appeals,    Affirmed. 

HeuT  N.  Beatty,  Frauds  Doan,  and 
Ibomas  fi.  Oartan,  all  of  San  Frandmn, 
for  appellant  L.  W.  liovey  and  Walter  EL 
Dora,  both  of  San  FiandscD,'  for  respondent, 
Walter  H.  BtAlBson,  of  San  Frandsco,  for 
defendants  Spencer  and  BSstorff. 

KEBBIGAN,  J.  This  Is  an  appeal  by  the 
defendant,  Thos.  EL  Curran,  as  administrator 
of  tlie  estate  of  Elizabeth  CuIIen,  deceased, 
from  a.  Judgment  In  plalntitTs  favor,  and 
from  an  order  denying  said  defendant's  mo- 
tioo  tor  a  new  trial.  The  facts  of  the  case 
as  disclosed  by.  tho'  record  &te  these:  In  the 
month  of  November,  I8OI1  the  defendant, 
WHliam  Crane  Spenc^-,  borrowed  the  sum 
of  $3,000  from  Elizabeth  CuUen,  giving  his 
promissory  note  therefor.  la  t;be  month  of 
December  qt  the  sai^e  year,- lie  raceLved  the 
addiUooal  sum  of  9T,0P0 ,  which  he  was  to 
Invest  for  her.  Mrs.  Cullen  died  in  the  year 
1906,  and  the  defendant,  Thos.  E,  Curran,  was 
appointed  her  administrator  with  the  will 
annexed,  and  in  that  capacity  brought  an  act- 
Uon  a^iinst  William  Crane  Spencer  to  re- 
cover both  the  money,  he  bad  borrowed  and 
the  sum  which  had  been  intrusted  to  hlml 
In  that  action  judgment,  was  rendered  in  fa- 
vor of  the  administrator  for  the  sum  of  $10,- 
'  946.46  with  Interest  and  costs,  on  March  22, 
1908.  A  transcript  of  this  Judgment  was  re- 
corded In  the  county  of  Placer,  on  the  6th 
day  of  April,  1908,  and  it  then  became  a 
lien  upon  whatever  Interest  said  Spencer 
then  had  in  the  property  lying  In  said  county 
and  being  the  subject  of  the  present  action. 
In  the  meantime,  and  In  the. early  part 
of  the  year  1907,  WilUanf  Crane  Spencer  had 
gone  to  Paris,  EVance,  and  there  and  during 
that  year  bad  executed  his  note  and  mort- 
gage for  the  sum  of  $21,000,  covering  the 
Placer  county  property,  to  Edward  C.  Gold- 
ner, plaintiff  in  this  action,  who  was  a  half- 
brother  of  Spenc^,  and  a  resident  of  Paris. 
the  mortgage  was  recorded  in  the  county  of 
I  Placer  on  March  16,  1908,  prior  to  the  rec- 
I  ordatloB  there  of  the  transcript  of  the  Judg- 
taoit  obtained, by' Curran.  The  present  ac- 
tion to  foreclo^.said  mortgage  was  commenc- 
ed in  the  niontb  of  September,  1909,  In  the 
county  of  Placer.     The  defendant,  Curran, 


«$p«ared  tp  ^aid  action  and  .set  up  the  issue 
of  fraud  In  the  transaction  between  the 
plaintiff,  Ooldner,  and  William  Crane,  Spen- 
cer, Inyali  dating  said  note  and  mortgage,  or 
at  least  subordinating  the.  same  to  the  Curran 
Judgment.  The.  tirial  court  found  upon  this 
issue  in  Curran's  favor,  but,  upon  appeal  to 
the  Supreine  Court,  this  finding  was  held  to 
be  unsupported  by  sufficient  evidence  and  the 
Judgment  was  reversed.  The  case  is  report- 
ed In  Goldner  t.  Spet^er,  163  Cal.  317,  125 
Pac.  347.  The  cause,  was  then  transferred 
to  the  city  ,aqd  county  of  San.  Francisco,  for 
a  second  trial,'  and  Irom  the  Judgment  there- 
in rendered  Ip  the  plaintiff's  favor,  and  from 
the  order  denying  a  new  trial,  the  defendant 
Curran  prosecutes  th^  Appeal. 

[1]  The  first  contention  made  by  the  ap; 
pellant,  Curran,.  ^  tiUat  the-  evldei^ce  U  ih- 
suffldent  to  sustain  the  Judgment  against 
Ills  oontenttoii' upoa  the  Uisue:  of  Swud.--  It 
Is  conceded,  however,  that  the  trial  .cpuit 
upon  the  second  trial  of  the  cause  had  before 
it  practically  the  same  evidence  which  was 
before  thd  trrlal  court  of  Placer  county  upon 
the  flivt  trial  of  the  catiMe,  and  also  before 
the  Supreme  Court  upon-  the  flm^apQeAi 
This  being  so,  we  are  bound  by;  the  views 
expressed  by  the  Supreme  Court  as  to^th^ 
weight,  suffldency,  and  effect  j^  this  evldosce 
upon  the  fonner  appeal;  and,  as ' we. have 
seen,  the  Supreme  Court  has  held  ■  stfch  (?i^ 
dence  insuffideh^  to  susfai^  the  i^u'e  tender- 
ed by  the  defettdant, Curran  as  to  the, fraiM^ 
Blent  'Charaeter  of,  the  transaction  between 
the  plaintiff,  Edward  O.  Goldner,  andWil- 
HaM  Crane  6pen(%r.  No  further  oomiOeilt 
upon  this  phase  of  the  present  appeal  is 
necessary  tfi&a '  merely  to  call  attention  to 
the  language-  of  the,  Supresve  Court  upon  the 
fonner  appeal,  Goldner  ▼.  Spenoer,  supra.  - 
■  [i]  The  npxt  contention  of  the  appellaht 
is  that  the  court,  in  its  findings  upon  the  sec- 
ond trial  of  the  cause,  committed  an  error 
in  finding  that  a  certain  small,  irregular  por- 
tico of  the.  p^remlses  in  tjueajtion  amounting 
to  less  than  one-third  of  an  acre,  and  separat- 
ed from  the:  bfdance  of  the  tract  by  a  turn  la 
.the.  cpunt£.roAd,,had  been  released  from  the 
operation  and  effect  of  tjbe  Goldner  mortgage^ 
when. in  fact  there  was  no  evidence  of  such 
release.  The  Injury,  which  the  defendant 
Curran  daims  to  have  suffered  from  this 
alleged  error,  is  that,  having  sold  the  in- 
terest of  said'  Spencer  in  the  entire  tract  up- 
on an  ejcecutlon  Issued  upon  the  Curran  Judg- 
ment,, and  having  become  the  purchaser 
thereof  by  said  sale,  he  has  thereby  become 
entitled  to  be  a  redemptioner  of  the  proi>er- 
ty  to  be  sold  under  the  decree  of  foreclosure 
and  sale  In  the  present  action,  and  that,  sioce 
the  court  has  erroneously  found  that  thl* 
small  fraction  of  an  acre  has  been  re- 
leased from  the  effect  of  said  mortgaf* 
and  sale,  his  burden  as  a  redemptioner 
has  been  thereby  increased  as  to  the  feal- 
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ance  of  the  property.  WMIe  the  reeopd 
appears  to  be  wanting  tn  the  evlfleiice  of  the 
release  of  this  small  piece  of  land,  suflScient 
to  sustain  Hils  particular  finding  of  the  court, 
it  does  appear  that  the  court  has  expressly 
found  that  Hils  fraction  of  an  acre  of  lahd 
is  of  practically  no  ralne.  There  Is  enongh 
eTidence  in  the  record  to  sustain  this  find- 
ing; and,  this  being  so,  the  court's  error 
In  finding  the  fact  of  Its  release  ftom  the 
effect  of  the  Ooldner  mortgage  and  sale  was 
an  error  without  Injury  to  the  appellant,  and 
was  therefore  not  sufficiently  material  to 
justify  a  reversal  of  the  case. 

There  are  no  other  material  contentions  of 
the  appellant  upon  this  appeal,  which  are 
not  disposed  of  in  the  decision  of  the  former 
appeal. 

Judgment  and  order  affirmed.  - 


We    eobcor: 
ARDS,  J. 


MaWON,    P.    J.;     EICM- 


WEIS  T.   SUPERIOR  COURT  OP  SAM 
DIS3GO  OOUNTT  et  al.     {Oiy.  2064.) 

(District  Court  of  Appeal,  Sec<md  District,  Cali- 
fornia.    June  14,   1916.) 

1.  NtnsAWcK    «=>80— iNJTjNCTioir— CaiMiNAi. 
Pboskctjtiows. 

Where  threatened  aet%  if  oommitted,  in  ad- 
dition to  being  indictable,  will  constitute  a  pub- 
lic nuisance,  courts  of  equity  may  interpose  in- 
junctive process  to  prevent  injury  which  will 
reenlt  from  maiateuaiioe  tkereof. 

[Ed.  Note. — For  other  cases,  see  Naisaiiee, 
Gent.  Dig.  i  192 ;  Dec  Dig.  «»8QJ 

2.  Nttisanob    «»80— iHJOifonon— Oanfuiia. 

PBOSKCTTTIOirS. 

The  act  of  causing  women  to  exhibit  their 
naked  persons  to  the  public  for  a  gMieral  ad- 
mission fee,  althoagh  a  crime,  is  so  detrfaneBtal 
to  public  morals  and  offeasive  t«  the  senses  as 
to  constitute  a  public  nuisance  wltUn  Civ. 
Code,  n  3479,  3480,  defining  public  nuisance, 
and  may  be  restrained  by  injunction. 

[Ed.  Note. — For  other  eases,  see  Nolsaiioe, 
Cent  Dig.  f  192;  Dec  Dig.  <»=>80J 

Prohlbltlod  by  Joseph  Wels  against  the 
Superior  Court  of  San  Diego  County  and 
another.  The  temporary  writ  tsaaed.  Ap- 
pUcatioB  for  peremptory  wrft  denied,  and 
proceeding  dlsmisaed. 

Wm.  B.  Ginder,  of  San  Diego,  for  peti- 
tioner. Spencer  M.  Marsh,  Dlst.  Atty.,  of 
San  DiegOt  and  f.  F.  Schuermeyer,  Asst 
Dlst  Atty.,  of  San  Diego,  for  respondents. 

SHAW,  J.  Prohibition.  Respondents  have 
Interposed  a  general  demurrer  to  a  petition 
in  compliance  with  which  thhs  court  Issued 
an  alternative  writ  of  prohtbltion  directed 
to  the  superior  court  of  San  Diego  county, 
commanding  it  to  refrain  from  fnrOier  pro- 
ceedings In  a  certain  matter  there  pending, 
entitled  "The  People  of  the  State  of  Califor- 
nia, Plaintiff,  T.  Joseph  Wels,  Jane  Doe  and 
Mary  Roe,  Defendants." 

As  shown  by  the  petition,  the  district  at- 


toMey  of  Saa  Diego  eonnty,  Vm  April  27, 
1916,  pursuant  to  the  provisions  of  section 
731  of  the  Code  of  Civil  Prooedurs,  cam- 
memced  an  aetlon  In  die  superior  ooart  of 
San  Diego  county  ehtlfled  as  above,  Qte  pur- 
pose of  which  was  to  secure  an  Injunction 
against  the  doing  of  certain  acts  by  defend- 
ants alleged  to  constitute  a  public  nuisance, 
and  thus  abate  the  same. 

[1,2]  In  substance,  the  complaint  filed  in 
that  action  and  made  a  part  of  the  petition 
for  the  writ  alleges  that  under  a  conoessloa 
granted  to  defendant  Joseph  Wels  by  the 
Panama-California  International  S^xposltlon, 
said  defendant  is  conducting  upon  what  is 
known  wm  the  "iBtbmui"  te  the  essmaition 
grounds,  a  piiMic  resort  MM  l^lace  of  amoee- 
ment  and  entertainmeht  des^ateH  and 
known  asithe  "BiHtan'a  Harem,"  wUck  for 
an  admission  is  open  to  the  general  piftlic; 
that  since  abont  Maueit  IS,  ISIO,  to  tk»  tine 
of  filing  the  complaint,  said  defendant  Je- 
aeph  WcfiB,  as  a  part  of  the  entertainment 
so  given  ta  said  Snltan'a  Harem,  haa  em- 
Idoyed  Jane  Doe  and  Mary  Boe  aa  aucit  em- 
ployes to  malte,  and  who  do  make,  In  the 
presence  of  a  large  noBliar  of  Ben,  fromen, 
and  cblldcen,  a  putdlc  editbitloa  and  expos- 
ure of  their  naked  peraons  land  prtvat»  parts 
thereof  to  these  attending  said  place,  and 
which  exhlMMoa,  as  alleged,  la  tadeoMit  and 
effeaalve  to  the  aeneea;  that  (mdi  eahibltion 
oenBtltotes  a  public  Bnlsance  and  will  con- 
tinue to  constitute  sucb  ttnlaanoR,  nnless  re- 
atrained  t>y  the  eoUriy-followed  by  a  prayer 
for  an  injunoMon. 

The  demurrer  inteirofled  to  this  complaint 
was  overraled  by  lie  court  whlA,  as  alleg- 
ed In  the  petition,  threatens  to  and  will, 
Tnilefls  restrained  hy  this  court,  grant  an  in- 
junction as  prayed  for  in  the  complaint. 

Hie  contention  of  petitioner  is  based  up- 
on tbe  ground  that  a  court  Of  equity  has  no 
jurisdiction  to  enforce  the  criminal  laws  by 
injunction.  We  agree  with  counsel  that  the 
threatened  acts  described  In  the  complaint, 
when  committed,  would  constitute  the  crime 
of  indecent  exposure,  as  defined  in  section 
311  of  the  Penal  Code,  for  which,  upon  con- 
viction, the  law  prescribes  a  penalty;  and 
It  is  likewise  ttue,  as  claimed,  that  courts 
of  equity  have  no  jurisdiction  to  enjoin  the 
commission  of  acta  merely  because  such  acts 
when  committed  would  constitute  a  crime. 
Where,  however,  the  threatened  acts.  If  com- 
mitted, in  addition  to  being  an  Indictable 
offense,  will  constitate  a  public  nuisance, 
courts  of  equity  are  vested  with  jurisdiction 
to  interpose  theit  Injunctive  process  to  pre- 
vent Injury  which  wUl' result  from  the  main- 
tenance tiiereof.  Pec^le  v.  Truckee  Lumber 
Co.,  lie  Cal.  897,  48  Pac.  374,  39  I*  R.  A. 
581,  88  Am.  St  Rep.  183.  Aa  well  said  In  a 
concurring  opinion  by  Jndge  Valliant  In  the 
case  of  State  ex  rel.  Attorney  Oeneral  v. 
Canty,  207  Mo.  439,  108  S.  W.  1078,  15  U  R. 


4=»ror  otber  eswi  m*  imud*  topic  sod  KSZ-NVWKBSL  In  all  Ker-Mumb«r«d  DIsagti  ana  ladexas 


Digitized  by 


Google 


OO) 


ROBBEKHB  ▼.  SUPXRIOII  OOURT 


tee 


A.  an.  S.)  747, 18S  AOL  8t  R«.  SM,  18  Aaa. 
Ca&  787: 

"A  ei»iirt  of  eqoit?  will  aot  oadertake  to  en- 
force the  criminal  law ;  therefore  it  will  not 
atidn  th*  oomaiiatlon  of  «  ttoeabmad  «ct  'ine^«- 
l7  beeaase  the  act  would  be  n  crlma,  bat,  ■«n  the 
other  hand,  neither  will  It  withhold  its  equi- 
table relief  in  a  mm  In  which,  for  other  rea- 
sona,  it  has  jurtodietioB  merely  becaaae  the  aet 
when  eomgafttad  woidd  be  a  ctime.  Aa  «et 
displayed  before  a  public  andlence  which  ia  de- 
basing in  ita  character,  debauching  in  its  influ- 
ence on  public  morals  and  brutalizing  in  its  ef- 
fect on  the  apeetatora  ia  a  puMlc  aniaanoe, 
which  a  oomct  .of  eqoitr  hM  jariadictfen  to  en- 
join and  the  «onrt  fa  not  robbed  of  ita  joriadie- 
tion  merelv  because  fbe  act  besides  being  a  nni- 
sance  ia  also  a  crime." 

While  the  acts  here  complatned  of  clenrly 
constltnte  a  crime,  they  also  constitute  a  nui- 
sance within  the  meaning  of  section  8479  Of 
the  Cini  Code,  which  defines  a  nmlsance  as : 

"Anything  whirih  is  •  •  •  indecent  or  of- 
fensive to  the  senses,  •  •  •  so  as  to  Inteiv 
fere  with  the  eoteforttiile  enjoyment  of  life  or 
property.    •    »    • " 

And  Hectloa  3480  ot  the  aune  Code  definea 
a  public  noisance  as: 

"One  which  affects  at  Qie  aame  time  an  entire 
eommnnity  or  neighborhood,  or  any  considerable 
nofflber  of  persons,  although  tha  extent  of  the 
unoyanee  or  damage  inflicted  npon  IndiTidoals 
may  be  unequal." 

Mr.  Joyce  In  his  work  on  Nuisances,  I  409, 

says: 

"A  disorderly  and  disreputable  theater  may  be 
enjoined,   althon^  a  common  nuisance." 

To  the  same  effect  Is  Wood  on  Nuisances,  | 
68,  where  it  Is  said: 

"A  public  exhibition  of  any  kind  that  tends  to 
the  corruption  of  morals,  to  a  disturbanoe  of 
the  peace,  or  ti  the  general  good  order  and  wel- 
fare of  society,  ia  a  public  noiiance.  Under 
this  head  are  included  *  *  «  obscene  pic- 
tares,  and  any  and  all  exhibitions,  the  natural 
tendoicy  of  which  is  to  pander  to  vieioaa 
*    *    *    aad  disorderly  membeia  of  society." 

Saya  Uie  Snpreme  Oourt  of  Indiana,  la 
State  ▼.  Ohio  Oil  Co.,  100  lad.  21,  40  N.  O. 
808,  47  li.  R.  A.  «27 : 

"EWenr  pises  lAere  a  pablio  statnte  ia  opsA- 
ly,  pub&c&,  Njjeatedly,  continuoualy,  conaist- 
ently  and  uitentionally  violated,  is  a  public  noi- 
wnce." 

See,  also.  Reaves  v.  Territory,  13  Okl.  396, 
74  Pac.  051;  Commonwealth  v.  McGovem, 
lie  Ky.  212,  75  S.  W.  261,  66  L.  R.  A.  280; 
People  ▼.  Doris,  14  App.  Dlv.  117,  43  N.  Y. 
Snpp.  571;  Firmer  v.  Behmer,  9  Cal.  App. 
773,  100  Pac.  901 ;  People  ▼.  Wing,  147  Cal. 
379,  81  Pac.  1103;  State  ex  rel.  Vance  t. 
Crawford,  28  Kan.  018,  42  Am.  Rep.  182. 

Not  only  as  thns  defined  by  text-writers 
and  supported  by  decisions,  but  as  declared 
In  section  3479  of  the  ClTll  Code,  any  act 
whldi  Is  an  offense  against  public  decency, 
or  any  pobllc  exhlbltloa  which  Is  offenslTe 
to  tbe  senses,  whether  of  sight,  sound,  or 
sasell,  or  .which  tends  to  cormpt  public  mor- 
als or  distnrb  the  good  order  and  welfare  of 
society,  is  a  paUQc  ntdsanee,  and  under  tbe 
proTlsA(»8  -of  section  781,  Code  of  Civil  Pro- 
cedure, tbe  district  attorney  Is  authorised  to 


brlns  a  dull  acttob  la  (He  aame  of  tte  peo' 
pie  Of  the  state  to  abate  the  same.  l%at  de- 
fendants are  conducting  and  will  continue  to 
conduct  before  a  public  audience  of  men, 
women,  and  diUdren,,  an  izidecent  exhibition, 
debasing  in  character,  and  well  calcnlated 
to  offaad  the  senaes  and  debauch  the  public 
morals  of  those  who  witness  It,  clearly  ap- 
pears. Why  should  the  public  be  subjected  to 
suoh  baiteful  Influence,  wh<>n  it  can  be  pro- 
tected by  the  prerentlTO  remedy  of  the  court? 
Conceding  that  the  Injunctive  process  of  the 
court  should  not  Issue  to  restrain  the  women 
there  employed  from  making  an  indecent 
exhibition  of  themselves,  «lnce  the  threatened 
acts  will  be  but  a  crime,  nevertheless  the 
defendant  Joseph  Wels,  who  Is  proprietor 
and  conducts  the  place  and  employs  them 
so  to  do,  is  subject  to  such  process.  The 
threatened  acts  If  permitted  win  not  only 
constitute  a  public  nnltanoe,  to  be  dealt  with 
by  the  courts  having  Jurisdiction  over  crimes, 
but  will  constitute  a  public  nulsanoa,  InJur 
rlons  to  public  morals  and  the  good  order  of 
sodetj,  to  prevent  which  a  court  at  equity 
has  JurisdlctioB  in  a  dvU  action  brought  by 
the  district  attorney  la  the  name  of  the  peo- 
ple of  the  state,  thus  subserrlng  the  public 
moeals  and  protecting  men,  .women,  and  chil- 
dren attending  this  public  resort  as  speo- 
tators  from  being  subjected  to  wltnessiiig  the 
oflensivB  and  indecent  exhibition  which  pe- 
titioner Is  conducting  and  will  as  alleged 
coDtlnae  to  conduct,  unless  restrained  by  or- 
der of  the  court. 

The  ai^licatlon  ISer  a  peieuiptory  writ  Is 
denied,  aad  the  proceeding  Is  dismissed. 

We  coocur:    CONRJDZ,  P.  J.;  JAMES,  J. 


ROBERTS  V.  SUPERIOR  COURT  OF  CAL- 
IFORNIA, IN  AND  FOR  STANISLAUS 
COUNTX.    (Gv.  1538.) 
(Distriot  Court  of  Appeal,  Third  District,  Oal- 
ifoniia.    June  18,  1919.) 

1.  Jusncxs  or  tbk  Psaob  «=a63,  72— Jqkis- 
Dicnoir— Residence  or  Pasties. 

Code  Civ.  Proc.  {  832,  provides  that  ac- 
tions in  Justices'  courts  must  be  tried,  when 
one  has  oontraoted  to  perform  an  oUigatioti  at 
a  particular  place,  but  resides  elsewhere,  In  the 
place  of  performance  or  of  his  residence.  Sec- 
tion 848  provides  that  a  justice's  summons  can- 
Bot  be  served  outside  the  county  wherein  the 
action  is  brought,  unless  defendant  resided  in 
the  county  when  the  action  was  brought  or  the 
obligation  incurred,  and  thereafter  removed. 
Beit,  that  If  the  obligation  was  incurred  in  the 
county  of  defendant's  residence  and  he  later  re- 
moved, there  being  no  written  contract,  suit  in 
a  Justice  court  of  such  county  was  proper,  and 
summons  issued  therefrom  was  valid,  though 
served  In  another  county. 

[Ed.  Note.— For  other  cases,  see  Justice^  of 
the  Peace,  Cent.  I»e.  gf  56,  14^145,  147,  236 ; 

Dec.  Dig.  €=353,  72.] 

2.  DmMissAL  AND  Nonsuit  «=s>67— Pbocbss 
«»1B7— Defective  Pbocesb— Remedt. 

The  remedy  in  case  of  alleged  improper  serv- 
ice is  by  motion  to  quash  tha  summons,  and  not 
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by  tnodon  for  dlBmlsBal'  of  Ae  complaint  for 
want  of  juriadictioii  of  the  parties  and  the,  sub- 
ject-matter. 

[Ed.   Note.— For  other  cases,   see  Dismissal 
and  Nonsuit,  Cent.  Dig.JS  129-1*3;   Dec.  Dig. 
<S=>57;    Process,  0«nt.  Dig.  §§  212-217:    Dec. 
Dig.  (6=>157.] 
8.  APPl;ABA.NaE      «S>9(5)^-SPBCIiX      Apfeab- 

ANCE— Motion  to  Dismiss— Bftect. 
Since  a  motion  to  dismiss  on  the  ground  of 
want  of  jurisdiction  of  the  subject-matter  nec- 
essarily calls  for  relief,  which  may  bd  demand- 
ed only  by  a  party  to  the  record,  such  a  taotUio 
constitutes  a  general  appearance,  and  bring* 
the  moving  party  within  the  juiisuctioo  of  ue 
court. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  fi  47-19;    Dec.  Dig.  «s>9a().] 

Petition  for  writ  of  review  by  J.  Wllllflm 
Roberta  against  the  Superior  Court  of  the 
State  of  California,  in  and  for  Stanislaus 
County.     Writ  discharged. 

Walter  B.  Burke,  of  Los  Angeles,  for  peti- 
tioner. Francis  O.  Hoover,  of  Modesto^  for 
respondent. 

HART,  J.  The  facts  as  shown  by  the  peti- 
tion ai«:  On  the  19th  day  of  August,  1916, 
one  S.  N.  McBrlde  Instituted  an  action  in  the 
Justice's  court  of  Modesto  township,  county 
of  Stanislaus,  Jointly  against  the  petitioner 
herein  and  his  wife,  Ix>ulse  C.  Roberts,  for 
the  recovery  of  the  sum  of  $222.29,  alleged 
to  be  due  the  plaintiff  from  the  defendants 
In  said  action  for  services  alleged  to  have 
been  performed  by  the  plalatUT  "at  the  spe- 
cial instance  and  request  of  defendants  and 
each  of  them  in  checking,  leveling,  cultivat- 
ing, farming,  and  Irrigating  «  tia,ct  ot  land 
belonging  to  the  said  defendants  and  locat- 
ed In  the  said-  township,  county,  and  State." 
The  complaint  was  In  three  different  counts, 
each  setting  out  the  same  cause  of  action  in 
different  forms  and  in  each  of  which  It  was 
alleged: 

"That  at  the  time  defendants  employed  plain- 
tiff to  do  said  work  and  labor  and  at  the  time 
said  obligation  was '  incurred  the  said  defend- 
ants and  each  of  them  resided  in  the  said  town- 
ship, county,  and  state." 

The  petition  here  alleges  that,  npon  the 
filing  of  the  complaint  in  said  action  "process 
Issued,  and  petitioner,  who  was  one  of  the 
defendants  In  said  complaint  named,  was 
served  in  the  county  of  Los  Angeles,  state 
of  California,  on  or  about  the  26th  .day  of 
August,  1916." 

It  is  further  likewise  alleged: 

That  "the  defendants  are  not,  and  never  were, 
residents  of  the  township  of  Modesto,  county  of 
Stanislaus" ;  that  thereafter,  to  wit,  on  the  3d 
day  of  September,  1015,  counsel  for  the  defend- 
ants in  said  action  made  what  is  termed  in  his 
written  motion  a  special  appearance  for  said 
defendants  "only  for  the  purpose  of  objectin;; 
to  the  jurisdiction  of  the  court  over  the  persond 
of  the  defendants  and  the  subject-matter  of  the 
litigation  herein,"  and  moved  for  a  dismissal  of 
the  complaint  "on  the  ground  that  prior  to  and 
at  the  time  of  the  issuance  of  the  summons  here- 
in, the  defendants  were  and  still  are  residents 
of  Los  Angeles,  in  the  state  of  California,  and 


that,  any  contract  to  perlorili  any  <obUgatiDn  to 
the  plaintiff  herein  was  to  be  performed  in  the 
said  county  of  Los  Angeles,  and  that  there  is 
no  special  contract  in  writing  to  the  contrary." 

The  said  motion  was  supported  by  the  af- 
fidavit of  each  of  the  defendants,  deposing 
that  they  and  each  of  tbem  were  residents 
of  Los  Angeles  at  and  prior  to  the  com- 
mencement of  said  action  and  the  issuance 
of  summons  therein  and  are  still  residents  of 
said  place,  and  "that  any  contract  to  per- 
form any  obligation  to  the  plalntUf  herein 
was  to  be  performed  in  the  county  of  Lios 
Angeles,  and  there  Is  no  special  contract  in 
writing  to  the  contrary." 

In  opposition  to  said  motion  and  .the  affi- 
davits of  the  defendants,  the  plaintiff  In  said 
action  filed  an  affidavit  in  which  he  declared, 
as  his  complaint  In  effect  alleged,  that: 

"The  obligation  sued  tipon  herein  was  incurrpd 
in  Modesto  township,  county  of  Stanislaus, 
♦  •  •  that  all  work  therein  referred  to  was 
performed  in  said  township,  •  •  •  and  that 
there  is  not,  and  never. was,  a  special  or  any 
contract  to  the  effect  that  said  contract  or  the 
obligation  herein  sued  upon  was  to  be  p^ormed 
in  any  other  place  than  tbe  .said  Modesto  town- 
ship. •  •  •  or  that  tlio  money  herein  sued 
for  should  be  paid  in  any  other  place." 

On  the  15th  day  of  October,  1915,  having 
overruled  the  motion  to  dismiss  the  action, 
and  the  defendants  failing  to  answer  tbe 
complaint,  the  Justice's  court  rendered  and 
entered  Judgment  by  default  in  favor  of  the 
plaintiff  and  agalnsi^  the  defendants  for  the 
sum  sued  for,  with  Interest  and  costs.  There- 
after and  within  due  time,  the  defendants 
took  an  appeal  to  the  superior  court  of  Stan- 
islaus county  from  the  Judgment  so  entered. 
The  appeal  was  upon  Questions  of  law  alone 
and  was  supported  by  a  statement  of  tbe 
case. 

On  the  9th  day  of  February,  1918,  having 
heard  the  appeal,  the  superior  court  render- 
ed Its  Judgment  afllrmtng  tbe  Judgment  of 
the  Justice's  court  and  directed  the  Justice 
of  the  peace  to  proceed  to  issue  execution 
upon  said  Judgment-  or  to  take  such  other 
action  in  the  premises  as  might  be  legal  and 
proper. 

It  Is  the  Judgment  so  rendered  by  tbe  su- 
perior court  which  it  is  the  object  of  this 
proceeding  to  have  annulled  and  set  aside 
on  the  ground  that  said  court,  in  rendering 
it,  acted  In  excess  of  its  Jurisdiction;  tbe 
spedflc  point  being  that  (so  it  is  contended) 
inasmuch  as  tbe  defendants  resided  in  Los 
Angeles  county  and  did  not  contract  In  writ- 
ing to  perform  the  obligation  sued  on  at  the 
place  where  the  action  was  brought,  the  serv- 
ice, of  summons  upon  tbe  defendants  In  Los 
Angeles  county  or  outside  the  county  where- 
in the  action  was  instituted  was  void  and  of 
no  effect;  that,  therefore,  the  Justice's  court 
never  acquired  Jurisdiction  of  the  persons 
of  the  defendants,  and  that«  aa  a,  conse- 
quence, the  Judgment  entered  against  tbem 
by  said  court  was  coram  non  Judlce;    titat. 
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of  neceasity,  sUce  ttre'  judgment  appealed 
trom  was  void,  tbe  snperior  court  did  Dot 
and  could  not  acquire  Jurlsdlctioa  to  review 
the  case  and  enter  a  Judgment  therein. 

[1]  The  place  of  trial  of  actions  commenced 
In  justices'  courts  is  fixed  by  section  832  of 
the  Code  of  Civil  Procedure.  Therein  it  is 
provided,  inter  alia: 

"Actions  in  justices'  courts  must  be  commenc- 
ed, and  (subjfvt  to  the  right  to  change  the  plnee 
of  trial,  as  elsewhere  provided  in  snid  Code) 
must  be  tried:  *  *  *  7.  When  a  person  has 
contracted  to  perform  an  obligation  at  a  par- 
ticniar  place,  and  resides  in  another  county, 
township,  or  city — ^in  the  township  or  city  in 
which  suieh  oblifwdon  is  to  be  performed,  or  in 
which  he  resides :  and  the  township  or  city  in 
which  the  obligation  is  incurred  is  dieemed  to  be 
the  township  or  city  in  which  it  is  to  be  per- 
formed, unless  there  is  a  speciid  contract  in 
writing  to  the  contrary." 

Section  848  of  said  Code  contalna,  among 
other  provisions,  tbe  following: 

"The  summons  cannot  be  served  out  of  the 
eonnty  wherein  the  action  is  brought,  except 
in  the  following  cases:  *  *  *  4.  In  all  cases 
wbeit  the  defendant  was  a  resident  of  the  coun- 
ty when  the  action  was  brought,  or  when  the 
obligation  was  incurred  and  thereafter  departed 
therefrom,  in  which  event  he  may  be  served 
wherever  he  may  be  found." 

Reading  the  foregoing  sections  together, 
in  tbe  light  of  tbe  facts  as  they  are  present- 
ed by  the  record  eertifled  to  tills  court,  there 
is  bat  one  permissible  conclusion  to  be  ar- 
rived at  here,  via.  that  the  action  was  prop- 
erly brought  in  the  Justice's  court  of  Modes- 
to township,  in  Stanislaus  county,  and  that 
the  summons  was  properly  served  on  the  de- 
fendants in  Los  Angeles  county. 

These  facts  are  expressly  and  plainly  made 
to  appear  by  the  complaint  in  tbe  action  and 
were  nowhere  or  In  no  manner  denied:  That 
the  obligation  sued  on  was  Incurred  in  Mo- 
desto township,  Stanislaus  mnnty;  that  the 
defendants,  at  the  time  the  obligation  was 
Incurred,  resided  in  said  township  and  coun- 
ty, and  (by  necessary  inference)  if  they  resid- 
ed In  Los  Angeles  county  at  the  time  the  ac- 
tl<xi  was  brought,  departed  from  said  town- 
ship and  county  after  the  obligation  was  in- 
curred; that  there  is  or  was  no  special  or 
other  agreement  in  writing  that  the  obliga- 
tion was  to  be  performed  in  any  other  place 
than  in  Modesto  township,  in  Stanislaus  coun- 
ty, wherein  it  was  Incurred. 

It  follows,  from  those  facts  and  the  Code 
sections  above  mentioned,  tliat  the  Justice's 
court  not  only  had  Jurisdiction  of  the  action, 
but,  as  above  suggested,  that  the  summons 
was  properly  and  legally  served  upon  the  de- 
I  fendants  in  Los  Angeles  county.  If  this  be 
not  true  tmder  the  facts  as  stated  and  as 
they  appear  here,  then  the  provisions  of  the' 
Code  to  whidi  we  have  referred  are  meaning- 
less. , 

We  do  not  believe  that  the  court,  in  Olcese 

I       V.  Justice's  Court,  156  Oal.  82,  103  Pat  817, 

intended  to  say  anything  which  may  be  con- 

j      striked,  M  i^  .conflict  ^^  the  ,cop,civgf9^,itf^ 


rived  at  here  with  respect  to  the  meaning  of 
the  sections  of  the  Code  above  referred  to. 
In  that  case,  the  action  was  brought  in  one 
of  the  Judicial  townships  of  Contra  Costa 
county  and  service  of  summons  upon  the  de- 
fendant had  in  the  city  and  county  of  San 
Francisco.  The  plaintift,  in  the  service  of 
sommoDS,  proceeded  upon  the  theory  of  But>-' 
division  2  of  section  848,  supra,  and  under- 
took to  defend  the  service  upon  the  terms  of 
said  subdivision,  which  provides  that  "when 
the  action  is  against  a  party  who  has  con- 
tracted in  writing  to  perform  an  obligation 
at  a  particular  place,  and  resides  in  a  differ' 
eat  county,"  summons  may  be  served  in  the 
county  wherein  he  Is  found.  The  complaint 
in  that  case,  however,  did  not  allege  that  the 
contract  upon  which  the  action  was  brought 
was  in  writing,  and  the  court  held  that,  while 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion was  in  the  Justice's  court  (Code  Civ. 
Proc.  {  832,  BUbd.  7),  "yet,  by  the  provisions 
of  section  848  of  the  CJode  of  Civil  Procedure, 
as  amended  In  1907,  service  upon  the  defend- 
ant may  not  be  had  outside  of  the  county  in 
which  the  action  is  brought,  unless  the  con- 
tract be  in  writing."  The  opinion  in  that 
case,  so  tai  as  the  question  of  the  service  of 
siunmons  is  concerned,  merely  deals  with  sub- 
division 2  of  section  848,  and  does  not  de- 
clare and  we  are  sure  did  not  Intend  to  say 
that  if  the  defendant  was  a  resident  of  the 
county  wherein  the  action  was  brought  at  the 
time  the  obligation  sued  on  was  incurred  and 
thereafter  departed  therefrom,  service  upon 
him  could  not  be  had  unless^  the  contract 
from  which  such  obligation  arose  was  in  writ- 
ing. 

It]  There  is,  however,  another  answer  to 
the  petition  for  the  relief  sought  herein  in 
that  the  defendants  made  a  general  appear- 
ance and  so  submitted  tuemselves  to  the  Ju- 
risdiction of  the  court.  Their  motion,  as  will 
be  noted,  was  not,  to  quash  the  summons, 
which  was  their  proper  remedy,  but  for  a 
dismissal  of  the  complaint  on  the  ground  that 
the  court  was  without  Jurisdiction  "over  the 
persons  of  the  defendants  and  the  subject- 
matter  of  the  litigation." 

[3]  The  motion  to  dismiss  the  complaint  on 
the  grotmd  that  the  court  was  without  juris- 
diction of  the  subject-matter  of  the  action 
Amounted,  substantially  or  In  legal  effect,  to 
a  demurrer  to  the  complaint  on  that  ground. 
At  all  ev«nts,  a  motion  to  dlstniss  on  the 
ground  of  want  of  Jurisdiction  of  the  sub- 
ject-matter of  the  action. necessarily  calls  foi- 
relief  which  may  be  demanded  only  by  a 
party  to'  the  record.  It  has  been  uniformly 
so  held,  as  logically  It  could  not,  otherwise 
be  held,  and,  furthermore,  that  where  a  party ' 
appears  and  asks  for  such  relief,  although' 
expressly  characterizing  his  appearance  as. 
special  and  for  the  special  purpose  of  object- 
ing to  the  jurisdiction  of  the  court  over  his 
person,  he  as  effectually  submits  himself  to 
the.  JVSi<!4Ji4ipn  flf .  the  .qoMrt  .m  ^th«a»ih  he" 
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had  legally  been  serred  with  process.  In  re 
Claike.  126  OaL  388,  68  Pac.  22;  Secarity 
Loan  &  Trust  Oo.,  etc.,  r.  Boston  &  South 
R.  F.  Ck>.,  128  CaL  418,  68  Pac  941,  68  Pac. 
296;  Maday  Oo.  r.  Meads,  14  Cal.  App.  863, 
112  Pac.  195,  113  Pac.  364;  Olcese  t.  Jus- 
tice's Court,  156  CaL  82,  103  Pac.  317. 

"It  ia  the  character  of  the  reliee  asked,  and 
cot  the  intentioQ  of  the  party  that  it  shall  or 
shall  not  constitute  a  general  appearance,  which 
is  material."  2  Ency.  PL  dc  Pr.  625,  notes  and 
cases ;  In  re  Clarke,  aapra,  126  Gal.  888,  892, 
68  Pac.  22. 

In  Security  Loan  St  Tmst  Co.  ▼.  Boston  & 
South  R.  F.  Co.,  above  cited,  it  Is  said: 

"If  a  party  defendant  wishes  to  insist  niion 
the  objection  that  he  is  not  in  court  for  want 
of  jurisdiction  over  his  person,  he  must  spe- 
cially appear  for  that  purpose  only,  and  must 
keep  out  for  all  purposes  except  to  make  that 
objection.  If  he  raises  any  other  question,  or 
asks  for  any  relief,  which  can  only  he  granted 
upon  the  hypothesis  that  the  court  has  jurisdic- 
tion of  his  person,  his  appearance  is  general, 
though  termed  special,  and  he  thereby  submits 
to  the  jurisdiction  of  the  court  as  completely 
as  if  he  had  been  regularly  served  with  sum- 
mons." 

In  the  Olcese  Case,  the  court,  by  Mr.  Jus- 
tice Henshaw,  says: 

"Pleas  based  upon  lack  of  jurisdiction  of  the 
person  are  in  their  nature  pleas  in  abatement 
and  find  no  special  favor  m  the  law.  They 
amount  to  no  more  than  the  declaration  of  the 
defendant  that  he  has  had  actual  notice,  is  ac- 
tually in  court  in  a  proper  action,  but,  for  in- 
formality in  the  service  of  process,  is  not  legally 
before  tne  court.  It  is  purely  a  dilatory  plea, 
and  when  a  defendant  seeks  to  avail  himself  of 
it^  he  must,  for  very  obvious  reasons,  stand  upon 
his  naked  legal  right  and  seek  nothing  further 
from  the  court  than  the  enforcement  of  that 
right.  He  will  not  be  heard  to  ask  of  the  court 
anything  further  than  an  adjudication  upon  his 
plea,  and  if  he  does  ask  anything  further,  then, 
by  logic  of  the  fact,  he  must  necessarily  have 
waived  the  irregnlarity  of  his  summons  before 
the  court." 

For  the  reasons  herein  stated,  the  writ  Is 
discharged. 

We  concur:  CHIPMAN,  P.  J.;  ELLISON. 
Judge  pro  tem. 


KEENER  v.  BUTTLBJR.    (No.  7146.) 
(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

(Bifllabut  hv  the  Court.) 

Appeal  and  Ebbob  9=9362(2)— Jttbisdiction 
— SumoiBRCT  or  Asbionmbnts. 
Where  the  statutory  period  within  which  a 
proceeding  in  error  may  he  begun  has  elapsed, 
and  the  only  errors  sought  to  be  presented  by 
the  petition  in  error  are  those  alleged  to  have 
occurred  on  the  trial,  and  no  assignment  is  made 
that  the  trial  court  erred  in  its  action  on  the 
motion  for  a  new  trial,  this  court  is  witliout 
jurisdiction  or  authority  to  review  the  case,  or  to 
allow  aa  amendment  of  the  petition  in  error  set* 
ting  np  such  assignment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 1961 1  Dec.  Dig.  <S=362(2).] 

^rrQr  toova  District  Court;  Ctaerokee  Goun* 
ty;  John  H.  Pltcbford,  Judaea 


Action  between  JelF  Ke«ier  and  Charles 
Buttler.  From  the  judgment.  Keener  brings 
error.    Writ  of  error  dismissed. 

Asbery  Burkhead,  of  Tahlequali,  for  plain- 
tiff in  error.  J.  I.  Coursey,  of  Tahlequata, 
for  defendant  In  error. 

KANE,  O.  J.  This  cause  comes  on  to  be 
beard  ui>on  a  motion  by  the  defendant  In 
error  to  dismiss  the  appeal,  and  the  motion 
ot  the  plaintiff  in  error  for  leave  to  file  an 
amended  petition  In  error.  The  ground  for 
dismissal  is  that  there  was  no  assignments 
of  error  that  could  be  urged,  except  those 
which  occurred  at  the  trial,  and  that  these 
could  not  be  considered,  because  In  the  peti- 
tion in  error  It  was  not  assigned  as  error 
that  the  trial  court  erred  In  overruling  the 
motion  for  new  triaL  This  is  a  good  ground 
toT  dismissal  (Avery  et  al.  v.  Hays,  44  OkL 
71,  144  Pac.  624),  and  the  motion  to  dismiss 
must  be  sustained,  unless  the  plaintiff  in  er- 
ror is  permitted  to  amend  his  petition  In  er- 
ror, pursuant  to  bis  motion,  by  adding  there- 
to the  following  assignment : 

"The  court  erred  in  overruling  plaintiff  in  er- 
ror's motion  for  new  triaL" 

The  petition  in  error  filed  in  this  court 
shows  that  on  the  2d  day  of  October,  1914, 
the  Judgment  appealed  from  was  rendered. 
As  the  application  to  amend  petition  in  error 
was  not  filed  until  the  20th  day  of  April. 
1916,  it  Is  apparent  that  more  than  six  months 
expired  between  the  rendition  of  the  Judg- 
ment and  the  filing  of  the  motion  for  leave 
to  amend  the  petition  in  error.  In  McCon- 
nell  V.  C!ory,  33  Okl.  607,  127  Pac.  269,  it  .was 
held: 

"Where  the  statutory  period  within  which  a 
proceeding  in  error  may  be  begun  has  elapsed, 
and  the  only  errors  soueht  to  be  presented  by  die 
petition  in  error  are  those  allEq;ed  to  have  oc- 
curred OB  the  trial,  and  no  assignment  is  made 
that  the  trial  court  erred  in  its  action  on  the 
motion  for  a  new  trial,  this  court  is  without 
jurisdiction  or  autiiority  to  review  the  case,  or 
to  allow  an  amendment  of  the  petition  in  error 
settiiig  up  such  assignment." 

As  cotrasel  presents  nothing  for  review,  ex- 
cept errors  occurring  at  the  trial,  it  follows 
that  the  motion  for  leave  to  amend  the  pe- 
tition In  error  must  be  overruled,  and  the 
motion  to  dismiss  sustained.  It  Is  so  ontep- 
ed.    All  the  JustioeA  coscnr. 


HANEr  V.  DE  LONG,  Justice  of  the  Peace. 
(No.  7918.) 

(Sapreme  Court  of  OUahemo.    Ju2y  11,  1916.) 
(ByUaiut  boi  ih«  Oouri.) 

1.  JXTBTIOEa     OP     THB     PbACS     «S:>6S— PbOCK- 

DUBB— Se&vios.  or-  Paoases. 
A  justice  of  the  peace  for  one  coonty  of  the 
.state  is  without  junsdiction  to  issue  summons 
to  be  served'  upon  a  defendant  in  anotiier  coun- 
ty, in  an  action  whecein;  beth'  plalatilB'  tuid  de- 
fendant  are   residtwts   of   the   lattsr  oonntr. 
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wherein  atnric^  waa  ha4;  tad-  jadnqtnt  ren- 
dered upon  Bucli  service  is  absoluteljr  void. 

[E^  Note.— For  other  cases,  see  Jnstices  of 
the  Peace,  Cent  Dig.  |  147;  Dec.  Dig.  «=>5».] 

2  Jvsncsa    of   the   Poaci;   $=>1S1(3)— Ap- 

FSAHAHOC  —  PMOOEEDIRSS  CoHBTITUTINO  — 

NonoB  or  AppsAb 
TIpoo  tha.  rendition  of  swsh  judgment,  ooon- 
gel  for  defendant,  who  appeared;  speciall:^  (or 
the  parpose  only  of  oDJectnag  to  t3ie  jurisdic- 
tion of  the  court,  did  not  enter  an  appearance 
opon  nonjuriadictioaal  grounds  by  merely  giving 
Bodce  of  appeal  in  open  court,  such  notice  not 
heinz  s  necessary  step  In  perfecting  on  appeal 
in  this  jurisdiction. 

[Bd.  Note.— For  other  eases,  see  Justices  of 
the  Peace.  Cent.  Dig.  |  696;  Dec.  Dig.  •»« 
161(3).] 

Original  appUcatlan  hj  Rose  Haney  fog 
wilt  of  oertlocari  to  Hem;  De  Long,  Justiae 
ot  the  Peace  in  and  for  the  dty  of  Pawnee^ 
Pawnee  ooontr.    Writ  granted. 

Johnston,  Robinson,  ft  Rice,  of  Perry,  for 
petitioner.  McNeill  &  McNeill,  of  Pawnee, 
fl>r  respondent. 

KANB,  O.  7.  Tbis  was  an  original  appli- 
cation for  a  writ  of  certiorari,  wherein  the 
petitioner  prays  that  saM  respondent,  Hen- 
ry De  Loog,  Jnstloe  of  the  peace  as  afore- 
said, be  commanded  to  certify  and  return  to 
tills  court  an  the  records  and-  proceedings 
had  In  a  certain  action  before  him,  with  all 
things  pertaining  thereto,  including  all  ob- 
jections, mllngs,  exceptions,  orders,  and  all 
other  proceedings,  that  the  Judgment  ttiere- 
In  may  be  reviewed  by  thia  court. 

Dp«n  the  Sling  of  the  petition,  a  mle  to 
show  cause  was  issued,  and  in  response 
thereto  the  respondent  certiflod'  to  this  court 
all  tbe  proceedings  had  befora  him  as  a  jas- 
tice  of  tlie  iieace  in  a  certain,  aefilan  entitled, 
"Walter  D.  SoUlns,  plalntia;  ti.  Rosa  Haney, 
defendant  and  Axkasaaa  Valleyi  Nafefcmal 
Banjc,  ganl^Ke^"  Now  tt»i  causa  comes  on 
to  be  beaiA  noon',  a  mvtlon  by  the.  petitlonur 
for  ittdgment  upoortb«  iscord,  for  the  reaaon 
that  tbe  return  to  the  rule  to  show  cause 
made  and,  filed  by  said  respondent  substan- 
tiates all  and  singular  the  allegations  of  her 
petition,  and  shows,  as  a  matter  of  law, 
that  aU  the  acts,  proceedings,  and  Judgment 
of  said  Justice  of  the  peace  had,  done,  and 
catered  In  the  case  here  under  review,  to 
wit,  Walter  D.  SuIUns,  plaintiff,  v.  Rosa 
Haney,  defendaMti  apAiArk»nHU3.y&U«y'Nftr 
Uonal  Bapt;;  gv^sbeo,  iiMre  had,  doBfe,  and 
entered  without  authority  of  law  by  the  said 
Justice  of  tbe<  peace,  aqd  imbo  asd  are  void 
and  have  no  effect,  and  should  be  80.d^cI{H«dr 
and  adjudged  by  thls,aoiv:t. '   .  ■       . 

Ibe  iliotiDn  for  Jndgmeot  upon  the  record 
must  be.  sustained.  The  utidlsputed.  t^cts 
show  that  Walter  D.  SuUliis,  a.cesJtdfent  of, 
Noble  ooumty,  awnsi«acad  said:  actios  ait  law 
in  Pawnee  couAty  tor-  the  recovery  oif  motiey 
against  Rosa-Baney,  whp.  was  also  a  resident 
of  Nobl^  county ;  that  upon  filing  said,  bill 
of  particulars  the  respondent  issued  sum- 


nons  against  said  Rosa  Baney  a^  addressed 
tbe  sam»  to  th«  sheriff  of  Noble  county  for 
servlQQ  npoD  h«r;  tha^  said  summons  was 
by  said  sheriff  of  Noble  county  served  upon 
said,  Rosa  Eauey  ta  said  Noble  county,  and 
the  same  returned,  to  tbe  respondent's  court 
in  Pawnee  county;  that,  at  the  tlma  of  the 
commencement  of  said  action,  said  Walter  D. 
SulUns  also  filed  his  affidavit  in  garnishment 
without  bond,  wherein  he  alleged  that  the 
Arkansaa  Valley  National  Bank  of  the  city 
of  Pawnee,  in  Pawnee  county,  is  Indebted  to 
said  Rosa  Haney;  that  thereafter  said  bank 
filed  its  written  answer,  admitting  certain  In- 
debtednass  to  said  Rosa  Haney ;  tliat,  on  tbe 
return  day  of  the  summons  Issued  against 
Rosa  Baney,  she  made  special  appearance 
by  her  counsel  and  filed  her  motion  to  quash 
the  summons  upon  the  ground  that  said  jus- 
tice of  the  peace  had  no  Jurisdiction  to  Issue 
tbe  same  against  her,  to  be  served  in  the 
county  of  her  residence,  and  therefore  he  ac- 
quired no  Jurisdiction  over  the  person  of  tbe 
deHendant  by  service  upon  her  of  said  sum- 
mon^  The  petition  and  the  return  also  show 
that,  upon  the  overruling  of  said  motion  to- 
quash,  said  petitioner  by  her  oouasel  spe- 
dally  appeared  and  filed  an  answer  contro- 
vertkig  the  jurisdiction  of  the  court  to  try 
and  determine  the  cause,  and  presented  no 
other  defense.  That  this  motion  was  over- 
ruled'aod,  defendant  declining  to  further  ap« 
pear  In  said  action,  personal  Judgment  was 
rendered  against  her  for  tbe  amount  claimed 
in  the-  bill  of  particulars,  and  the  Arkansas 
Valley  National  Bsink  was  ordered  to  pay 
into  court  certain  moneys  belonging  to  the 
defendant  to  be  applied  upon  said  Judgment 

[1,2]  It  is  conceded  by  tbe  attorneys  for 
the-  respective'  parties  that  the  service  of 
the  qummona  upon  her  In  the  county  of  her. 
residence  wa*  ateolately  void,  and  that  the 
action  of  the  justice  of  the  peace  thereunder 
would  be  ineffective  for  any  purpose,  if  it 
were  not  for  the  following  recital  which  con- 
stttutes  the  last  few  lines  of' the  jndgment 
rendered  by  the  Justice  of  the  peace,  to  wit:' 

"To  which  the  defendant  gave  notice  of  ap- 
peal to  the  district  court  In  open  court,  and 
execDtion  is  stayed  for  a  period  of  10  days  in 
which  to  file  a  supersedeas  bond  in  donble  the 
amount  of*  Judgment  aad  costs." 

TSxia,.  connsel  for  respondent  says,  brings 
the  Instant  case  within  the  well-settled  rule 
that,  where  Xio  valid  service  of  process  Is  had 
upon  the  defendant  In  the  Justice  of  the  peace 
court  and  a  motion  to  quash  service  filed  by 
him  in-  this  court  is'  overruled  and  Judgment 
goes  against  him,  and  he  files  a  bond  for  ap- 
peal .t(i<  tha  oeunty  osdtatrlet  eonit,  whlelvls 
duly  {^proved,  by-<  taking  tbe  appeal  and  fil- 
ing the  appeal  bond,  he  waives  ati  defects  In 
the  service  of  procesv-  in'  the  Justice'  conrt, 
and  a  motion  made  by  him  in.  the  appellate 
court  to  quash  the  service  of  process  la  proi>- 
erly  overraled.  Cobn  v.  Qatk.  150  Paa  467, 
L.  R.  A.  1016B,  686,  not  yet  officially  reports 
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ed;  Gull  Pipe  Line  Co.  v.  Vanderberg,  28 
Okl.  637,  115  Paa  782,  34  L.  R.  A.  (N.  S.)  661, 
Ann.  Gas.  1912D,  407 ;  Fee  ▼.  Big  Sand  Co., 
18  Ohio  St.  563. 

We  do  not  believe  these  cases  are  In  point. 
Section  5467,  Rev.  Laws  1910,  provides  that 
an  appeal  from  the  Justice  court  shall  be 
complete  upon  the  filing  and  approval  of  an 
undertaking  by  the  party  aggrieved.  And  it 
further  provides  that  no  notice  of  appeal 
shall  be  filed  or  served.  Section  5466,  Rev. 
Laws  1910,  provides  that  a  party  appealing 
shall  give  a  bond  to  the  adverse  party,  and 
this  constitutes  the  procedure  for  taking  an 
appeal  from  a  judgment  rendered  by  a  Jus- 
tice of  the  peace.  As  no  appeal  bond  was 
given  and  there  is  no  provision  for  giving  no- 
tice of  appeal,  it  is  apparent  at  a  glance  that 
the  respondent  took  no  necessary  preliminary 
steps  toward  taking  an  appeal.  The  record 
before  us  clearly  shows  a  settled  purpose  on 
her  part  to  resist  the  rendition  of  any  Judg- 
ment against  her  by  the  Justice  of  the  peace 
upon  solely  Jurisdictional  grovmds,  and  that 
when  it  developed  that  the  provisions  of  sec- 
tions 5455,  5456.  and  5457,  Rev.  liaws  1910, 
which  provide  for  a  writ  of  error  whereby 
rulings  by  a  Justice  of  the  peace  upon  ques- 
tions of  law  may  be  reviewed  (Cullen  v.  Slon- 
iker,  39  Okl.  353,  135  Pac.  341;  Patten  v.  Ca- 
gle,  32  Okl.  409,  122  Pac.  154),  nothing  fur^ 
tfaer  was  done  by  the  respondent  until  this 
original  proceeding  was  commenced. 

In  our  Judgment,  the  Justice  of  the  peace 
was  entirely  without  Jurisdiction  over  the 
person  of  the  defendant  in  the  cause  brought 
before  him,  and  that  the  Judgment  entered 
against  defendant,  and  the  order  requiring 
the  garnishee  to  pay  money  into  court,  are 
wholly  void  and  of  no  force  and  effect,  and 
should  be  quashed  and  set  a^lde.  It  Is  so 
ordered.    All  the  Justices  concur. 


STATE  V.  METCALP  et  al.     CNo,  5670.) 
(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

(SyUabiu  iy  the  Court.) 

Bail  «=»89(2)—Fokfeitubib— Action  to  Bw- 

lOBCE— Pmadinq. 
In  an  action  on  an  appearance  bond,  where 
a  forfeiture  is  alleged,  and  the  answer  denies 
such  forfeiture,  a  demnrrer  to  snch  answ«r  was 
properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  {}  394,  395;   Dec  Dig.  «=»89(2).l 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Ellis  County;  A. 
L.  Squire,  Judge. 

Action  by  the  State  against  B.  A.  Metcalf 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

See,  also,  156  Pac.  306.  .  > 

Frank  E.  Ransdell,  of  Amett,  for  plaintiff 
In  error.  Charles  Swlndall,  of  Woodward, 
and  C.  B.  Leedy,  of  Ametti  lor  defendants 
In  error. 


RITTESNHOtrSB,  O.  ThiA  Is  an  action  to 
recover  upon  an  appearance  bond  signed  by 
B.  A.  Metcalf  as  principal  and  C.  A.  Greene 
and  E.  G.  Sherman  as  sureties.  It  is  alleg- 
ed that  R.  A.  Metcalf  was  charged  by  in- 
formation in  the  county  court  of  Ellis  county 
with  the  crime  of  selling,  giving  away,  and 
otherwise  furnishing  intoxicating  liquors  in 
said  county;  that  after  his  arrest  he  was 
released  upon  executing  bond  to  the  state  iu 
the  sum  of  $500;  that  default  was  made, 
and  on  December  4,  1911,  the  court  ordered 
tbat  the  bond  be  forfeited,  and  suit  brought 
thereon.  To  this  petition  the  defendants 
filed  an  answer,  wherein  the  execution  of  the 
bond  was  admitted ;  but  the  other  allegations 
of  the  petition  were  denied.  There  were  also 
several  specific  defenses  which  it  Is  unneces- 
sary to  discuss.  The  state  demurred  to  the 
answer  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense,  which 
was  overruled,  the  state  electing  to  stand 
ut>on  the  demurrer. 

It  will  be  observed  that  the  petition  al- 
leged a  forfeiture  of  the  bond;  the  answer, 
while  admitting  the  execution  of  the  bond 
denies  the  forfeiture.  This  was  an  issue  of 
fact  to  be  determined  by  the  jury,  and  the 
court  properly  overruled  the  demurrer. 

It  is  very  unfortunate  that  the  county  at- 
torney elected  to  stand  upon  the  demurrer, 
as  we  sustained  the  forfeiture  of  this  ap- 
pearance bond  In  the  case  of  Metcalf  et  aL  v. 
State  of  Oklahoma  (No.  4031)  156  Pac.  805 
(not  yet  officially  reported),  and  it  wonld 
have  been  a  very  simple  matter  to  have  prov- 
en such  forfeiture. 

In  this  court  relief  is  granted  on  account 
of  errors  of  law,  properly  excepted  to,  but  the 
record  in  tills  case  does  not  show  any  errors 
of  law,  but  a  mistake  of  judgment  on  the 
part  of  the  county  attorney  In  electing  to 
stand  upon  his  demurrer  to  the  answer. 

The  cause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


BOARD     OP     OOM'RS     OP,  MUSKOGEB 
COUNTY  et  aL  v.  PINK  et  aL    (Na  6481.) 

(Supreme  Court  of  Oklahoma.    Feb.  8,  1916. 
Bebearing  Denied  July  26,  1916.) 

CavHaiu*  by  the  Court.) 

1.  Taxatiow  «=>210— Indiaw  Lands— ExKicp- 
TioN  Ajteb  Alienation. 
Grantees  «f  a  Greek  bomeatead  allotment, 
conveyed  under  authority  of  the  act  of  Congress 
of  May  2T,  1908,  c.  199,  35  Stat  312,  take 
th«ir  title  to  such  allotment  under  the  terms 
of  said  aet^  and' cannot  go  Ixdiind'  it  and  claim^ 
the  ezempitioD  of  such  allotmeBt  from  taxation 
under  the  provisioiu  of  the  act  of  Congress  of 
June  30,  1§02,  c.  1323,  32  Stat.  500. 

CEid,'   Note.— For   other  cases,   see   Taxation, 
Cent.  Dig.  {(  S34-S37;   Dec  Dig.  «=»210.] 
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2.  TAXATioif  9=>210— Inbiai«  Lands— Exxup- 
no:f  ArrxB  Auenation. 

Section  4  of  the  act  of  Congrefla  of  Ma; 
27,  1908,  proTiding  that  all  lands  from  which 
rtstrictjons  have  been  removed  or  shall  be  re- 
moved shall  be  subject  to  taxation,  is  a  condi- 
tion attached  by  Congress  to  rhe  alienation  of 
the  allotments  authorized  by  said  act,  and,  upon 
alienation  by  the  kUottee,  Mch  lands  are  there- 
after snbject  to  taxation. 

[Ed.  Xote.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  334-33T;    Dec.  Dig.  «=>210.] 

3.  Taxation  «=5210— Indian  Lands— Exemp- 
tion After  Alienation. 

A  Creek  homestead  made  alienable  by  the 
terma  of  the  act  of  Congress  of  May  27,  1908, 
upon  its  alienation  b^  the  allottee,  ceases  to 
be  exempt  from  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  f  f  334-337 ;   Dee.  Dig.  «=9210.1 

Commissioners'  OplDion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graflenried,  Judge. 

Action  by  D.  N.  Fink  and  ajiotber  against 
the  Board  of  County  Commissioners  of  Mus- 
kogee Connty,  Obi.,  and  another.  From  an 
order  overmUng  a  demurrer  to  the  petition 
of  plaintiffs,  the  defendants  bring  error.  Re- 
Tersed  and  remanded. 

See,  also,  145  Pac.  413. 

Chas.  West,  Atty.  Gen.,  Smith  C.  Hatson, 
Asst.  Atty.  Gen.,  and  W.  El  Dlsneji,  Co. 
Atty.,  of  Mndkogee,  for  plaintiffs  in  error. 
W.  C.  Franklin,  of  Muskogee,  and  W.  O. 
Cromwell,  and  Oeo.  W.  Buckner,  both  of 
Enid,  for  defendants  In  erro^. 

RUMMONS,  C.  Plaintiffs  In  error,  herein- 
after styled  the  deiendants,  appeal  from  an 
order  of  the  district  court  of  Muskogee  coun- 
ty, overruling  their- demurrer  to  the. petition 
of  defendants  In  error,  hereinafter  styled  the 
plaintlfTs. 

The  plaintiffs  commenced  this  action 
against  the  defendants  seeking  to  restrain 
and  enjoin  them  from  demanding,  collecting, 
or  enfOTcing  the  collection  of  any  taxes  upon 
certain  lots  In  Cromwell  Heights  addition  to 
Muskogee,  which  are  a  part  of  lands  allotted 
as  a  homestead  to  Mlza  J.  Murphy,  a  mem- 
ber of  the  Creek  Tribe  of  Indians,  and  of 
which  plaintiffs  are  the. purchasers.  Defend- 
ants interposed  a  demurrer  to  the  petition  of 
plaintiffs  which  was  submitted  to  the  court 
apon  the  following  stipulation: 

"The  defendants  appearcd  in  person  and  by 
W.  B.  Disney,  county  attorney  of  Muskogee 
coonty,  Okl.,  and  plamtiffs  appeared  by  their 
attorneys  W.  O.  CromweD  and  W.  C.  Franklin, 
and  thereupon  said  demurrer  was  argued  and 
piesented  by  eonnael  upon  the  ground  contained 
m  the  petition  of  plaintifCs,  wnich  alone  seeks 
tdief  by  way  of  injunction  restraining  the  de- 
fendants from  collecting  taxes  now  or  hereafter 
anessed  against  the  Iota  and  lands  of  the  plain- 
tiffs described  in  the  petition,  for  the  reason 
that  said  lots  and  lands  are  a  part  of  the  home- 
itead  of  Eliza  J.  Murphy,  a  Creek  Indian  allot- 
tee, and  a  citisen  and  member  of  the  Creek 
Tribe  or  Nation  of  Creek  and  Muskogee  Indians, 
and  for  this  reason  the  said  lota  and  lands  de- 
Nribed  in  plaintiffs'  petition  are  nontaxable 
for  the  period  of  21  years  from  the  date  of  the 


de«l  or  patent  to  said  allottee  for  said  home- 
stead ;  by  agreement  of  counsel  the  demurrer 
was  urged  and  submitted  solely  upon  the  above 
question,  and  said  demurrer  was  reserved  and 
not  passed  upon  as  to  auy  other  cause  for  re- 
lief set  up  In  flaintiff's  petition." 

It  seems,  under  this  stipulation,  the  only 
question  considered  by  the  trial  court  in 
passing  upon  the  demurrer  was  whether  or 
not  the  16ts  in  question  were  exempt  from 
taxation  because  they  were  a  part  of  lands 
originally  allotted  as  a  homestead  to  a  mem- 
ber of  the  Creek  Tribe.  The  sufficiency  of 
the  other  allegations  of  the  petition  does  not 
seem  to  have  been  argued  to  the  court  below, 
nor  is  it  raised  or  argued  in  this  court.  We 
will  therefore  consider  this  case  aloae  upon 
the  question  presented  by  the  stipulation  to 
the  trial  court 

The  land,  of  which  the  lots  in  controversy 
are  a  part,  was  allotted  to  EllEa  J.  Murphy, 
a  citizen  of  the  Creek  Tribe,  as  a  home- 
stead, by  virtue  of  the  act  of  Congress  of 
March  1,  1001  (31  Stnts.  861,  c.  876).  and  the 
act  of  Congress  of  June  80,  1802  (32  Stats. 
600,  C.  1828).  The  act  of  June  80,  1902, 
known  as  the  Creek  Supplemental  Agree- 
ment, in  section  IB  providea: 

"16.  Lands  allotted  to  citisens  shell  not  in 
any  manner  whatever  or  at  any  time  be  encum- 
bered, taken,  or  sold  to  secure  or  satisfy  any 
debt  or  obliKation  nor  be  alienated  by  the  allot- 
tee or  his  heirs  before  the  expimtion  of  five 
years  from  the  date  of  the  approval  of  this 
supplemental  agreement,  except  witli  the  ap- 
proval of  the  Secretary  of  the  Interior,  Each 
citizen  shall  select  from  bis  allotment  forty  acres 
of  land,  or  a  quarter  of  a  quarter  section,  as 
a  homestead,  which  shall  be  and  rediain  non- 
taxable, inalienable,  and  free  from  any  Incum- 
brance whatever  for  twenty-one  years  from  the 
date  of  the  deed  tberefnr,  and  a  separate  deed 
Shall  be  issued  to  each  allottee  for  his  homestead, 
in  which  this  condition  shall  appear."    . 

As  provided  by  the  act  of  June  80,  1Q02, 
the  deed,  conveylag  the  homestead  allotted, 
to  Eliea  J.  Murptay,  executed  Aptil  20,  1003, 
provides: 

"That  said  land  shall  be  nontaxable  and  in- 
alienable and  free  from  any  incumbrances  what- 
ever for  21  years." 

Section  1  of  the  Enabling  Act,  under  which 
our  Constitution  was  drawn,  provides: 

"Provided,  that  nothing  contained  in  the  said 
Constitntlon  shall  be  construed  to  limit  or  im- 
pair the  rights  of  persons  or  property  perfain- 
mg  to  the  Indians  of  said  territories  (so  long 
as  such  rights  shall  remain  unextinguished)  ur 
to  limit  or  affect  the  authority  of  tibe  govern- 
ment of  the  United  States  to  make  any  law  or 
regulation  respecting  such  Indians,  their  lands, 
property,  or  other  lights  by  treaties,  agreement, 
law  or  otherwise,  which  it  would  have  been 
competent  to  make  if  this  act  had  never  been 
passed."    Section  413,  WilHams'  Constitution. 

The  provisions  of  the  EnabUntf  Act  were 
adopted  by  Ordlnaiice  Irrevocable  of  the  Con- 
stitutional Convention.  Section  409,  Wil- 
liams' ConstltntloQ.  Section  6,  artlde  10,  of 
the  Constitution,  relating  to  exemption  from 
taxation  provides,  "and  such  property  as  may 
be  exempt  by  reason  of  treaty  stipulations, 
existing  between  the  Indians  and  the  United 
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States  goTenunent,  or  by  federal  laws."  Un- 
der tbe  acts  of  Consreaa  and  tbe  cimstlta- 
tlonal  proTtelOBB  above  qaotod,  and  irader 
the  provlalmis  contained  In  the  homestead 
deed  to  Eliza  J.  Murphy,  the  plaintiffs  con- 
tend that  the  lota  sought  to  be  taxed  are 
exempt  from  taxation  until  the  year  1924. 

Tbe  act  of  Congress  of  May  27,  1908  (36 
Stats.  812),  S  4,  provides: 

"  *  •  •  That  all  land,  from  wUdi  restric- 
tions have  been  or  shall  be  removed,  shall  be 
subject  to  taxation  and  all  other  civil  burdens 
as  though  it  were  the  propert^r  of  other  pet^ 
sons  than  allottees  of  the  Five  Civilized  Tribes." 

Plaintiffs  are  the  grantees  of  the  allottee, 
Elisa  J.  Murphy,  having  purchased  her  home- 
stead allotment,  and  are  not  members  of  the 
Creek  Tribe.  It  is  contended  for  the  defend- 
ants  that,  because  of  the  provision  above 
quoted  In  the  act  of  Congress  of  May  27, 1908, 
and  because  tlUe  to  the  homestead  allotment 
Is  no  longer  in  the  allottee,  the  lots  In  ques- 
tion have  ceased  to  be  exempt  and  are  nov 
subject  to  taxation. 

The  plaintiffs  rely  upon  the  authority  of 
Choate  v.  Trapp,  224  U.  S.  864,  32  Sup.  Ct 
66S,  66  U  Ed.  941,  and  £:nglisb  v.  Bichard- 
son.  224  U.  S.  666,  32  Sup.  Ct  671,  66  U  Ed. 
949.  In  Choate  r.  Trapp,  supra,  it  was  held 
by  the  Supreme  Court  of  tbe  United  States 
that  the  exemption  from  taxation  of  the 
Five  Civilized  Tribes  provided  for  in  the 
various  acts  of  Congress  relating  to  the  al- 
lotment of  the  lands  of  said  tribes  consti- 
tuted a  vested  right  in  the  allottees,  of  which 
they  could  not  be  deprived  without  their  con- 
sent by  any  subsequent  act  of  Congress ;  and 
that  such  exemption  was  not  a  mere  personal 
privilege  of  the  Indians,  but  was  a  property 
right  attached  to  their  land,  of  which  they 
could  not  be  deprived  without  their  consent. 
It  was  further  held  that  tbe  provisions  quot- 
ed above  of  section  4  of  tlM  act  of  Oongreu 
of  May  27,  1908,  was  inoperative  to  subject 
the  lands  allotted  to  meinbers  of  the  Choc- 
taw and  Chickasaw  Tribes  to  taxation,  while 
the  title  to  such  lands  remained  In'  the  origi- 
nal allottee.  The  case  of  English  v.  Richard- 
son, supra,  involving  the  taxation  of  a  Creek 
homestead,  held  that  a  Creek  homestead  al- 
lottee who  received  a  homestead  allotment 
which  was,  by  the  act  of  Congress  provkUng 
for  tbe  allotment,  to  be  nontaxable  and  In- 
alienable for  a  specified  period,  acquired  a 
vested  rtgjit  to  exemption  from  state  taxa- 
tion, protected  against  abrogation  by  Con- 
gress during  that  period.  This  case  was  a 
companion  case  to  Choate  v.  Trapp,  supra, 
and  was  determined  by  the  same  opinion. 
These  two  cases  were  determined  upon  the 
authority  of  New  Jersey  v.  Wilson,  7  Cranch, 
166,  8  li.  Ed.  30a 

It  was  held  by  Chief  Justice  Marshall  ia 
New  Jersey  v.  Wilson,  supra,  that : 

"A  legislative  act,  dsclarine  that  certain  lands, 
which  should  be  purchased  for  the  Indians, 
sbonid  not  thereafter  be  subject  to  any  tax, 
constituted  a  contract,  writcn  could  not  be  r^ 
scinded  by  a  subsequent  legislative  act." 


Tbe  Delaware  Itadlans,  in  cotL^fleration  of 
tbe  purchase  for  them  by  the  ccriony  of  New 
Jersey  of  tbe  tract  of  land,  ceded  to  tbe  col- 
ony of  New  Jersey  all  thetr  claims  upon  oth- 
er lands  In  said  colony.  The  act  of  the  Leg- 
islature providing  for  Ute  purchase  of  the 
lands  (lor  the  Indiana  restricted  them  from 
granting  leases  or  mAlng  sales,  and  provid- 
ed that  the  lands  to  be  purdiased  should  not 
thereafter  be  subject  "to  any  tax,  any  law, 
usage,  or  custom  to  the  contrary  thereof,  In 
any  wise  notwithstanding."  Thereafter,  the 
Delawares  desirlBg  to  sell  the  lands  so  pur- 
chased for  them,  the  Legislature  of  the  state 
of  New  Jersey  passed  an  act  authorizing  tbe 
sale  by  the  Indians  of  such  lands.  In  this 
act  no  provision  was  made  as  to  the  subject 
of  taxation.  Later,  the  state  of  New  Jersey 
sought  to  tax  these  lands,  but  were  restrain- 
ed at  the  suit  of  the  grantees  of  the  Indians. 
Chief  Justice  Marshall  in  his  opinion  says: 

"The  privilege,  though  for  the  benefit  of  the 
Indians,  is  annexed,  by  the  terms  which  create 
it,  to  the  land  itself,  not  to  their  persona.  It 
ia  for  their  advantage  that  it  should  be  annexed 
to  the  land,  because,  in  the  event  of  a  sale,  on 
which  alone  the  question  conld  become  material, 
the  value  would  be  enhanced  by  It. 

"It  is  not  doubted  but  that  the  state  of  New 
Jersey  might  have  insisted  on  a  surrender  of 
this  privilege  as  the  sole  condition  on  which  a 
sale  of  the  property  riiould  be  allowed.  Bat 
this  condition  has  not  been  insisted  on.  Tbe 
land  has  been  Sold,  with  the  assent  of  the  state, 
with  all  its  privileges  and  immunitiee.  The 
purchaser  succeeds,  with  the  assent  of  tbe  state, 
to  all  the  rights  of  the  Indians.  He  stands,  with 
respect  to  this  land,  in  their  place  and  «laims 
the  benefit  of  their  contract.  This  contract  ia 
certainly  impaired  by  a  law  which  would  annul 
this  essential  part  of  it." 

Plaintiffs  Contend,  on  the  authority  of  New 
Jersey  ▼.  Wilson,  supra,  Choate  v.  Trapp,  su- 
pra, and  English  v.  Richardson,  supra,  that 
the  exemption  from  taxation  of  tbe  borne- 
stead  of  a  Creek  allottee,  by  virtue  of  tbe 
Creek  Supplemental  Agreement,  for  a  period 
of  21  years  runs  with  the  land,  and  that  the 
land  cannot  be  subjected  to  taxation  dnrtng 
the  prescribed  period  of  exeniptlOB,  even 
though  the  Creek  allottee  has  aUenated  the 
lands,  and  title  to  the  same  stands  in  a 
person  not  a  citleen  of  the  Creek  Tribe. 

By  the  Ordinance  ot  1787,  two  townships 
of  land  in  the  state  of  Ohio  were  reserved  for 
the  purposes  of  a  imlTemity.  Wbeu  tbe 
state  of  Ohio  came  Into  tbe  Unkm,  an  aet  was 
passed  establishing  a  university,  resting  the 
lands  In  a  corporation  consisting  ot  tbe  pres- 
ident and  trustees  "for  tbe  sole  use,  benefit, 
and  support  of  the  university  forever."  The 
act  also  provided  that  tbe  lands  should  be 
forever  exempt  from  all  state  taxes.  There- 
after, tbe  Legislature  authorised  tbe  board 
«f  trustees  to  sell  these  lands,  and  parsuant 
to  that  statute  the  lands  were  sold  to  Indi- 
viduals, who  took,  title  In  fee.  No  exemption 
from  taxation  was  mentioned  In  the  statute 
authorizing  the  sale  or  in  the  deeds  conveying 
the  lands  to  the  individuals.  The  grantees 
claimed  the  lands  to  be  ezemptfrom  taxation 
by  virtue  of  tbe  first  act  of  tin  LegMature> 
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Xbe  Supieme  Court  of  tb»  United  States,  in 
Anostroag  t.  Atbena  County,  16  Pet  281,  10 
L.  Ed.  966,  denied  tbe  claim  of  the  grantees. 
Mr.  Jostlce  Catron,  writing  the  (9>inion  of 
the  oonrt,  saya: 

"But  what  was  the  policy  of  the  Act  of  1826? 
An  entire  change  of  the  fund  from  real  estate  to 
a  capital  in  money,  vested  by  loen  in  the  state 
treasDi7,  was  determined  on  by  the  corporatioa. 
LoiTe  waa  asked  and  granted  by  the  Ijegislature 
to  sell  the  lands,  and  convey  them  in  fee  simple 
to  purchasers ;  giving  the  tenants  a  preference, 
in  cases  where  there  were  existing  leases.  As 
ngardcd  the  management  and  nature  of  the 
fond  to  sustain  the  university,  the  act  of  1804 
was  to  a  great  extent  repealed ;  by  that  act  the 
lessees  of  the  corporation  were  governed ;  their 
contracts  were  founded  on  it;  bat  with  it  the 
purchasers  in  fee  had  no  concern,  their  con- 
tracts originated  in  a  different  policy,  and  nre 
sanctioned  by  a  different  statute;  the  cotoplnln- 
ants  actually  claim,  and  could  only  claim,  by 
force  of  the  act  of  1826.  This  act  secures  the 
payment  of  no  taxes  to  the  university  as  the 
sabstitntt  of  the  state.  It  simply  anthoriaed  the 
corporation  to  sell,  as  an  individual  might  sell, 
and  the  respective  purchasers  took  title  as  from 
an  individual ;  they  were  strangers  to  the  set 
of  18(H,  with  the  exception  of  tboee  provided  for 
by  the  third  section  of  the  act  of  1826,  the 
vslue  of  whose  lands  were  to  be  governed  by  the 
assessment  of  their  rents  under  the  former  act, 
and  who  were  entitled  to  have  deeds  in  fee  on 
the  payment  of  |100  for  every  $6  of  annual 
rent  assessed  upon  them,  disregarding  the  taxes 
they  were  bound  by  the  act  of  1804  to  pay  to 
dke  corporation,  'nie  mode  of  ascertaining  the 
value  makes  no  difference-  all  the  purchasers 
hold  under  the  act  of  1826,  and  cannot  go  be' 
hind  it;  and  are  subject,  like  other  persona 
holding  lands  in  fee,  to  be  taxed  by  the  state." 

[1]  The  reasoning  of  this  case  la  peculiarly 
applicable  to  the  case  at  bar.  Congress  by 
various  acts  after  the  allotment  acts,  and 
partlcnlarly  by  the  act  of  May  27,  1908,  evi- 
denced a  determination  to  adopt  an  entirely 
new  plan  in  dealing  with  th«  lands  of  cer- 
tain classes  of  allottees.  These  classes  were 
to  be  permitted  to  deal  with  their  lands  as 
any  otber  dtlaen  of  the  state  might  The 
free  right  of  alienation  was  granted  to  these 
allottees  under  the  terms  of  the  act  of  May 
27,  1908.  We  feel  convinced  that,  as  the 
plaintiffs  In  this  case  tooh  their  title  to  the 
lots  they  are  seeking  to  exempt  from  taxation 
by  virtue  of  the  terms  of  this  act,  they  can- 
not go  behind  it  But  for  that  act  they  could 
not  have  ptrrchased  the  lands  in  question. 
They  took  subject  to  all  the  conditions  of 
that  act  and  they  cannot  now  claim  the  ben- 
eflts  of  the  exemption  ttotn  taxation  granted 
to  the  allottee  by  the  Creek  Supplemental 
Agreement  Goudy  v.  Meath,  203  U.  S.  146, 
27  Snp.  Ct  48,  51  U  Bd.  130. 

The  act  of  Congress  of  May  27,  190B,  Is  a 
comprehensive  revision  of  the  laws  relating 
to  Om  Five  CtftUaat  Tribes  and  their  lands 
and  tbe  tltto  t&ereto^  wUeb  should  be  conr 
stnied  so  aa  ta  give  effect  to  tiie  intent  of 
CangresB  a»  evidenced  therein.  It  seema  evi- 
dent ttotn  tbe  a«t  that  Congress,  in  the  ecser- 
dse  at  its  plenary  power  to  eontiol  tbe  In- 
diana aad  tb^  ntttin,  detecoiined  that  c«i>- 
tiln  rlnsnei  of  ctttzcns  sboidd  he  relieved 
tcvm  tibelr  tntelBg^  aaA  lott  frae  to  deal  with 


and  control  their  lands  as  they  might  see  flt 
The  grantor  of  plaintiffs  was  one  of  the  cit- 
izens so  enfranchised  and  permitted  to  alien- 
ate her  lands  at  will.  Was  it  the  intention 
of  Congress  to  grant  this  right  of  unrestrict- 
ed alienation  to  these  classes  of  Indian  citi- 
tens  without  condition  ?  It  was  held  in  Choate 
V.  Trapp,  supra,  that  the  restriction  upon 
alienation  and  the  exemption  from  taxation 
were  IndependMit  of  each  other,  and  not  so 
related  that  the  removal  of  one  destroyed  the 
other.  In  New  Jersey  t.  Wilson,  supra,  Chief 
Justice  Marshall  said: 

"It  is  not  doubted  but  iSuA  the  state  of  New 
Jersey  might  have  insisted  on  a  surrender  of 
this  privilege  as  a  sole  condition  on  which  a 
gale  of  the  property  should  be  allowed.  But  this 
condition  has  not  been  insisted  oh." 

It  is.  dear  that  Congress  could  not  enact  a 
law  deprlWag  the  dtlzens  of  the  Five  Clvllla- 
ed  Tribes  of  the  exemption  from  taxation 
granted  them  by  the  acts  under  which  they 
took  their  allotments.  Xor  could  Congress 
compel  the  allottee  to  alienate  his  lands.  As 
a  ward  of  the  government  he  was  subject  to 
the  control  of  Congress  In  the  matter  of  the 
alienation  of  his  lands,  and  we  see  no  rea- 
son to  prevent  Congress  from  granting  the 
right  of  unrestricted  alienation  upon  condi- 
tion; and,  If  the  allottee  accepted  the  priv- 
ilege of  alienation,  he  would  also  accept  the 
conditions  Imposed  upon  such  privilege. 

[2]  Can  section  4  of  the  act  of  May  27, 
1008.  be  construed  as  imposing  a  condition 
upon  the  right  of  alienation  granted  in  the 
act  to  certain  classes  of  dtlzens?  The  pri- 
mary thing  to  be  considered  in  the  construe- 
tlon  of  a  statute  is  tbe  intent  of  the  Legisla- 
ture, and  that  intent  may  he  arrived  at  by 
considering  the  purpose  of  the  legislation, 
the  subject  thereof,  and  the  history  of  other 
legislation  relating  to  the  same  subject 

"A  statute  should  be  ao  constraed  as  to  give 
a  sensible  and  intelligent  meauing  to  every  part, 
to  avoid  absurd  and  unjust  consequences,  and, 
if  possible,  so  as  to  make  it  valid  and  effective. 
2  Lewis'  Sutberlaad,  Statutory  Construction 
(2d  Ed.)  i  516.  * 

"The  meaning  of  the  Iiegislatnre  must  be 
gathered  from  all  they  have  said,  as  well  from 
that  which  is  ineffective  from  want  of  power, 
as  tretn  that  which  is  anthoriacd  by  law." 
Balrd  v.  Hutchinson,  179  111.  435,  at  page  440, 
53  N.  S.  667,  at  page  568. 

"In  construing  an  act  it  is  a  principle  of  in- 
terpretation that  the  object  must  be  borne  in 
mind,  and  language  susceptible  of  more  than 
one  construction  should  receive  that  which  will 
effect  its  purpose  rather  than  defeat  It.  •  •  • 
A  presumption  is  always  indulged  in  favor  of 
the  conatitntioaality  of  an  act  and  that  con- 
structioD  will  be  adopted  which  will  sustain  tbe 
act  where  the  language  used  will  permit  ench 
interpretation.  •  •  *  In  construction,  words 
may  be  restricted  or  enlarged,  according  to  the 
intent  with  wbudi  they  were  used,  and  their 
meaning  as  used  may  be  gathered  from  the  pur- 
pose of  the  enactment  •  •  •  And,  when 
Beeessery,  that  which  is  implied  as  well  as  that 
which  is  eKpressed  may  be  held  to  be  induded 
Virithin  a  statute."  People  v.  Hinrichsen,  161 
rn.  223,  at  page  226,  43  N.  B.  973,  at  page  914. 

"The  natural  import  of  words  is  their  literal 
eesee;  but  this  may  be  greatly  varied  to  give 
effect  to  the  fandamental  purpose  of  statutes." 
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2  Lewis'  Sutherland,  Statutory  Construction  (2d 
Ed.)  {  374. 

"In  the  exposition  of  a  atatnte,  the  intention 
of  the  lawmaker  will  prevail  over  the  literal 
sense  of  the  terms ;  and  its  reason  and  inten- 
tion will  prevail  over  the  strict  letter.  When 
the  words  are  not  explicit  the  intention  ia  to  be 
collected  from  the  context,  from  the  occasion 
and  the  necessity  of  the  law,  from  the  mischief 
felt,  and  the  remedy  in  view ;  and  the  Intention 
is  to  be  taken  or  presumed  according  to  what  is 
consonant  with  reason  and  good  discretion." 
1  Kent's  Commentaries,  461. 

[3]  Under  these  canons  of  construction,  tak- 
ing into  consideration  the  subject  of  the  act 
of  Congress  of  May  27,  1908,  and  tbe  long 
history  of  legislation  by  Congress  as  to 
the  Five  Civilized  Tribes  and  their  lands,  we 
are  convinced  that  the  purpose  of  Congress  in 
exempting  the  homestead  allotments  of  the 
Creek  Tribe  from  taxation,  and  requiring  the 
state  of  Oklahoma  in  its  Constitution  to  give 
effect  to  the  exemption  so  granted,  was  sole- 
ly for  the  protection  of  the  members  of  the 
Creek  Tribe;  that  Congress  intended  by  the 
Supplemental  Agreement  to  convey  to  the 
members  of  the  tribe  homesteads  which  could 
not  be  taken  from  them  for  the  payment  of 
taxes.  The  constitutional  provision  of  the 
state  of  Oklahoma  quoted  above  gives  full 
effect  to  the  purpose  of  Congress.  But  can  It 
be  said  that,  when  Congress  determined  that 
certain  classes  of  Creek  citizens  were  compe- 
tent to  attend  to  their  own  affairs  and  to 
alienate  their  lands  at  will,  it  also  intended 
that  such  lands  should  continue  to  escape  the 
burdens  ot  government  after  they  had  pass- 
ed from  the  hands  of  the  Creek  citizen? 
Such  a  conclusion  would  lead  to  the  greatest 
discrimination  and  injustice  between  citizens 
and  would  so  derogate  from  the  power  of 
taxation  essential  to  the  maintenance  of  gov- 
ernment that  we  do  not  think  that  the  act 
of  Congress  of  May  27,  1908,  is  open  to  this 
Interpretation.  As  was  said  by  the  Supreme 
Court  of  the  United  States,  the  exemption 
from  taxation  of  the  lands  of  the  Indians  is 
a  valuable  right;  hut  Is  not  the  right  to 
freely  allenafe  one's  lands  also  a  valuable 
right?  We  think  there  can  be  no  doubt  that 
it  is  a  right  of  the  highest  value.  The  his- 
tory of  the  law  of  tenures  of  real  estate  in 
England,  and  the  shifts  and  devices  invented 
and  used  by  the  English  lawyers  of  the  mid- 
dle ages,  such  as  fine  and  recovery,  to  evade 
the  statute  de  donis  and  to  enable  English 
landowners  to  break  the  entail  and  freely 
convey  their  lands,  show  that,  at  all  times 
under  our  system  of  real  estate  law,  the 
right  to  alienate  one's  real  estate  unrestrict- 
ed has  been  most  highly  prized  by  the  land- 
owner. We  think  the  intent  of  Congress  by 
that  act  was  to  say  to  the  Creek  dOzen,  "We 
have  given  you  lands  which  are  nontaxable 
and  inalienable  for  21  years;  tUe  exemption 
from  taxation  adds  value  to  your  lands ;  the 
restriction  upon  alienation  inipalrs  that 
value;  we  will  now  offer  you  the  privilege  of 
unrestricted  alienation,  but,  if  you  elect 
to  avail  yourself  of  this  privilege,  your  lands 


will,  upon  alienation,  become  subject  to  taxa- 
tion in  the  hands  of  your  grantee."  We  tblnk 
Congress  clearly  had  authority  to  remove  the 
restrictions  upon  alienation  upon  such  a  con- 
dition, and,  if  the  Creek  citizen  undertook 
to  avail  himself  of  the  privilege  of  aliena- 
tion, the  subjection  of  bis  homestead  to  taxa- 
tion thereafter  would  not  deprive  either  him 
or  his  grantee  of  any  vested  right,  nor  would 
it  be  in  contravention  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United 
States.  We  are  not  without  authority  on  this 
question  from  our  own  court.  The  act  of 
Congress  of  April  26,  1006  (34  Stats.  144.  c 
1876),  {  19,  provides: 

"Provided  further,  that  all  lands  upon  which 
restrictions  are  removed  shall  be  subject  to 
taxation,  and  the  other  lands  shall  be  exempt 
from  taxation  as  long  as  the  title  remains  u> 
the  original  allottee.' 

In  the  case  of  Schock  v.  Sweet,  145  Pac. 
388,  this  court  held  that  the  homestead  con- 
veyed by  an  allottee,  whose  restrictions  were 
removed  nnder  the  provisions  of  the  act  ot 
Congress  of  March  3,  1903  (32  Stats.  096,  c. 
894),  after  the  taking  effect  of  the  act  ot 
April  26,  1M6,  was  subject  to  taxation  after 
alienation  by  the  allottee.  Mr.  Justice  Rid- 
dle, delivering  the  opinion  of  the  court,  says: 

"The  purpose  for  which  the  exemption  was 
made  has  ceased  to  exist,  and  the  exemption 
itself  must  fall.  In  construing  all  laws,  it  is 
the  cardinal  rule  to  ascertain  the  intent  of  the 
lawmakers.  There  is  nothing  in  this  provision 
of  the  agreement,  or  in  any  prior  or  subsequent 
acts  of  Congress  dealing  with  these  Indian 
tribes,  that  evidences  a  purpose  in  Congress  to 
grant  an  exemption  from  taxation  of  the  prop- 
erty in  question  in  the  hands  of  third  parties, 
who  are  not  members  of  said  Indian  tribes.  On 
the  contrary,  the  provision  of  the  act  of  April 
26,  1906,  expieasly  provides  that  the  home- 
steads shall  be  nontaxable  so  long  as  the  title 
remains  in  the  allottee,  which  is  equivalent  to 
saying  that,  when  the  title  passes  out  of  such 
allottee,  the  land  shall  be  subject  to  taxa- 
tion.   •    •    • 

"It  was  upon  her  application  that  the  restric- 
tions upon  her  alienation  of  said  land  were  re- 
moved. At  the  time  this  application  was  made, 
the  act  of  Congress  of  April  26,  1906,  was  in 
full  force  and  effect  Except  under  the  act  ot 
Congress  of  March  3,  1903,  supra,  the  allottee 
could  not  have  alienated  the  lands  in  question ; 
neither  could  plaintieEs  have  obtained  any  title 
to  the  land.  Hence  it  may  well  be  said  Uiat  it 
is  by  virtue  of  and  through  this  act  of  Con- 
gress that  plaintiffs  obtained  their  title.  There 
is  no  exemption  from  taxation  contained  in  tliia 
law;  neither  is  any  contained  in  the  convey- 
ances made  to  plaintiffs.  The  law  is  well  set- 
tled that,  where  land  is  granted  by  a  particular 
act,  a  tax  exemption  asserted  under  a  prior  act 
will  not  be  upheld."  Rider  v.  Helms,  150  Pac. 
154;  Rogers  v.  Herndon,  154  Pac.  1185,  Ko. 
4S27,  decMed  January  24, 1916. 

The  only  distinction  between  the  case  of 
Schock  V.  Sweet  and  the  case  atf  bar  lies  in 
the  fact  tliat,  in  tliat  case,  the  restrictions  of 
the  allottee  were  removed  by  order  of  the 
Secretary  of  the  Interior  upon  application  of 
the  allottee,  while  In  the  case  at  bar  the 
restrictions  were  removed  by  virtue  of  tbe  act 
of  Congress  of  May  27,  1908.  We  think  the 
caae  of  Sohock  v.  Sweet,  aoBra,  aettlea  tba  law 
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of  tills  state  adTerselj  to  tbe  contention  of 
pUintiffs. 

We  therefore  conclude  that  the  trial  court 
erred  in  oTerrnling  the  demurrer  of  de- 
fendants to  the  petition  of  plaintiffs,  and 
that  this  cause  should  be  reversed,  wlUti  di- 
rections to  the  trial  court  to  su^aia  such 
demurrer. 

FEB  CUBIAM.    Adopted  in  wboi& 


ESEMKE  y.  RAPAMAKEB  et  aL   (No.  6086.) 

(Snprane  Ooort  of  Oklahonta.    Jon*  20,  1910. 
Behearing  Denied  Aug.  8, 1016.) 

L  PunCIPAI,    AND    StJKKTT    «S>104(1)  —  DU- 
OEABOX  OF  SnUTX— EiXTKIBIOH  OT  TOIS. 

An  extension  of  the  time  of  payment  of  a 
note  for  a  definite  period  by  an  agreement  be- 
tweoi  the  bolder  and  the  prindpal  therein,  with- 
out the  consent  of  the  surety  supported  by  a 
vahd  oonaideration,  will  have  the  effect  of  dis- 
charging the  surety  from  his  obligation  to  pay 
the  note. 

(Ed.  Note. — For  other  cases,  see  Principal  and 
Snrety,  Cent.  Dig.  |  186;   Dec  Dig.  «=s>104(l).J 

2.  PURCIPAL  AWn  SUBBTT  «=>128(2)  —  DlB- 

CHABGx  or  SUBETT— Extension  or  Time. 
Where  by  the  stipulation  in  the  note  the 
time  of  payment  may  be  extended  without  no- 
tice the  provisions  therein  with  reference  to  the 
extension  are  met  and  satisfied  by  one  extension, 
and  if  more  than  one  extension  be  given  for  a 
valid  consideration  and  without  the  consent  of 
the  surety,  the  surety  is  thereby  discharged  from 
liability. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  U  359-362 ;  Dec  Dig.  «=> 
128(2).) 

3.  Principal  and   Bxthbtt  «=>129(4)  —  Dib- 

CHAIiax    OF    ST7RX3T— EXTXNBION    OF  TllfB— 

Waivxb. 
If,  after  eztanaiona  have  been  granted  by 
the  payee  under  a  contract  with  the  principal 
for  a  valoable  oonaideration,  and  for  a  definite 
tine  without  the  consent  of  the  surety,  the  sure- 
ty accepts  security  to  protect  himself  against 
liability  by  reasmi  of  his  suretyship  upon  said 
note,  he  waives  the  extensions  of  time,  and  when 
action  is  instituted  against  him,  he  is  estopped 
from  asserting  his  release  by  virtue  of  exten- 
liona  without  hia  consent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |  368;  Dec  Dig.  «s9l29(4).] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kingfisher  Coun- 
ty; James  B.  CuUison,  Judge. 

Action  by  M.  Badamaker  against  John  F. 
Kremke  and  another.  Judgment  for  plain- 
tiff, and  defendant  Kremke  brings  error.  Re- 
versed and  remanded  as  to  defendant 
Kremke,  and  affirmed  as  to  defendant  BVans 
F.  Martb. 

F.  UBoynton,  of  Kingfisher,  for  plaintiff  in 
error.  D.  K.  Cunningham,  of  Kingfisher, 
for  defendants  in  error. 

HOOKER,  C.  Badamaker  commenced  suit 
In  the  district  court  of  Kingfisher  county. 


February  15,  1913,  to  recover  a  Judgment 
against  John  F.  Kremke  and  Frans  F.  Marth, 
upon  a  promissory  note  of  date  May  15, 1907, 
for  11,000  due  two  years  after  date,  with  T 
per  cent.  Interest  from  date,  payable  an- 
nually. The  last  dauae  of  aald  note  l*  a» 
follows: 

"The  makers,  Indorsers  and  guarantors  waive 
preaentmcnt,  notice  of  nonpayment,  protest  and 
notice  of  protest,  diligence  In  bringing  suit 
against  any  party  thereto,  and  consent  that  the 
time  of  payment  be  extended  without  notice 
thereof.  If  collected  b^  an  attorney  a  fee  of 
10  per  cent,  will  be  paid.  Exemption  and  ap- 
praisement laws  waived." 

The  answer  of  Kremke  was:  (1)  A  general 
denial ;  (2)  tliat  be  signed  the  note  as  surety, 
receiving  no  consideration  thra«for  himself, 
and  that  the  note  bad  been  extended  by 
Badamaker  under  a  contract  with  Marth 
without  bis  knowledge  or  consent;  and  It 
is  further  contended  that  this  suit  was  insti- 
tuted before  the  maturity  of  the  instrument,  in 
view  of  the  fact  that  the  Interest  had  been 
paid  until  May  IS,  1918,  and  the  time  <tt 
payment  extended  until  then,  and  this  suit, 
having  been  Instituted  in  February,  1913, 
was  prematurely  brought.  Upon  these  iasues 
the  evidence  was  Introduced,  and  the  conit 
rendered  a  Judgment  in  favor  of  Badamaker 
againat  Marth  and  Kremke  npon  said  note, 
and  to  reverse  which  an  appeal  Is  bad  to  this 
court. 

[1-3]  This  court  in  Adams  v.  Ferguson,  44 
Okl.  544, 147  Pac.  772,  said: 

"An  agreement  to  pay  interest  for  the  time  of 
extension  is  a  sufficient  consideration  to  support 
a  contract  of  extension" 

—vii  if  the  extenalOB  for  a  definite  time  be 
given  without  consent  of  the  surety,  the  snre- 
ty la  discharged.  In  case  of  Lambert  v.  Shet- 
ler,  71  Iowa,  463,  32  N.  W.  424,  it  is  held: 

"If  an  extension  of  time  is  granted  the  prin- 
cipal, the  surety  is  discharged  unless  he  con- 
sents thereto.  Mere  knowledge  of  such  exten- 
sion, without  more,  is  immateriaL" 

In  the  case  of  Bank  v.  Mallett,  34  Me. 
547,  66  Am.  Dec  673,  it  Is  said: 

"Snrety  on  promissory  note  is  discharged  by 
binding  extension  of  time  givoi  to  the  maker  br 
the  holder,  without  the  surety's  consent,  al- 
though he  may  have  consented  to  a  previous 
oootract  of  the  same  kind." 

In  Bodiester  Sav.  Bank  t.  Chick  et  al.,  64 
N.  H.  410,  13  Aa  872,  held : 

"The  extension  of  the  time  of  payment  of  the 
note  by  tlie  plaintiCF,  by  a  valid  and  binding  con- 
tract with  the  principal  makers,  and  with 
knowledge  that  the  defendant  Clark  signed  the 
note  as  surety,  had  the  effect  of  discharging 
Clark,  unless  he  assented  to  the  extension. 
Bank  v.  Woodward,  5  N.  H.  09,  105  [20  Am. 
Dee.  666];  Wheat  v.  Kendall,  6  N.  II.  604; 
Watrias  v.  Pieroe  &  Co.,  32  N.  H.  560.  The 
agreement  between  the  plaintiffs  and  defendants 
Chick  &  Co.  for  an  extension  of  time,  in  the 
absence  of  anything  in  the  case  to  the  contrary, 
must  be  taken  to  be  a  valid  agreement,  and  one 
upon  a  food  consideration,  and  binding  upon 
the   parties   making   it.      Such   an   agreement. 
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made  without  tlie  consent  of  tlie  surety,  Clark, 
was  a  discharge  of  hlta  from  further  liability. 
Clark  had  no  knowledge  of  any  of  tbe  exten- 
sions, and  did  not  consent  to  any  of  them,  ex- 
cept by  the  agreement  in  the  note.  That  agree- 
ment could  not  have  been  Intended  for  an  in- 
definite ext^Bi<hi  of  the  time  of  paymerit,  nor 
for  a  series  of  axtensicHis  from  time  to  time,  in- 
definitely, so  that  the  creditors  and  principal 
makers  could,  at  IJbeir  pleasure,  always  keep  the 
surety  liable,  and  forever  prevent  his  enforcing 
payment  a^inst  the  principal,  or  using  the 
statute  of  limitations  as  a  defense.  Such  a  con- 
struction of  the  agreement  in  the  note  wi£h  such 
consequences  cannot  be  adopted  without  a  clear- 
ly expressed  intention  to  that  effect  in  the  agree- 
ment itsell  The  time  of  pa^meiit  'fixed  upon 
in  the  note  is  six  months,  and  the  agreement  'to 
be  holden  should  the  time  of  payment  be  extend- 
ed,' naturally,  md  by  the  ordinary  force  of 
language  and  taken  in  connection  with  the  first 
part  of  the  note,  means  a  reasonable  extenrion 
for  a  definite  time,  and  not  a  series  of  exten- 
sions indefinite  in  number  and  endless  in  repeti- 
tion. When  the  plaintiff,  at  the  end  of  six 
months  from  the  date  of  the  note,  extended  the 
time  of  payment  for  a  definite  period  of  time,  the 
extension  was  in  accordance  with  tbe  agreement 
«f  all  partieB ;  all  parties  were  bound  by  it,  and 
the  defendant  dark  was  not  thereby  diaebarged. 
But  the  agreement  in  die  note  was  met  and  sat- 
isfied by  such  an  extension.  Any  further  ex- 
tension, npon  a  valid  consideration  and  binding 
upon  tbe  plaintiff,  made  without  tbe  consent  of 
tbe  surety,  had  the  effect  of  discharging  him. 
Clark  being  discharged  from  liability  as  surety, 
his  subsequent  promise  to  pay  tbe  note,  with  no 
knowledge  of  the  extentfon  by  wbi<^  lie  'was 
discharged  nor  of  the  circumstances  under  which 
tbe  agreements  for  extension  were  made,  did 
not  have  the  effect  to  renew  or  re-establish  his 
liability  withont  a  new  and  valid  consideration. 
Bank  v.  Colcord,  15  N.  H.  119,  126  [41  Am. 
Dec.  685];  Edwards  v.  Tandy,  36  N.  H.  540; 
Norris  v.  Ward,  69  N.  H.  487.  The  defendant 
Clark  is  entitled  to  judgment." 

Also  in  7  Cyc.  887,  it  tssa1<l: 

"The  consent  of  an  indorser  or  surety  to  ex- 
tensions of  the  time  of  payment  cannot  be  ex- 
tended beyond  its  terms. 

Also  In  Matchett  v.  Machine  Works,  29 
Ind.  App.  407,  84  N.  E.  229,  94  Am.  St  Bep. 
272,  It  U  said: 

"(6)  An  indefinite  extension  of  the  time  of 
payment,  or  more  than  one  es!tension  is  'not  Jus- 
tified by  a  provision  in  a  note  waiving  all  de- 
fenses of  the  extension  of  the  time  of  payment 
given  the  drawers  or  iadorsers." 

From  these  authorities  above  quoted,  we 
are  of  the  opinion  that  tbe  Ikw  is  oooolaslve- 
ly  established  that,  although  by  the  provi- 
sions of  t^e  note  an  extension  of  time  tnay 
be  waived,  or  more  than  one  extension  tnay 
be  authorized,  yet,  It  must  clearly  appear 
from  the  instrument  itself  tliat  sncli  was  the 
case.  By  an  examination  of  the  note  in  quea- : 
tion  it  is  apparent  that  tbe  language  used 
was  Intended  to  apply  only  to  one  extension 
of  the  time  of  payment  and  no  more.  Benoe, 
if  more  than  one  extensian  of  ttme  <wet« 
given,  then  the  plaintiff  hi  e»or  wotfld  'bt  en- ' 
titled  to  be  discharged  nnless  he  consented 
thereto.  Upon  this  question  -of  consent  the 
lower  court  made  do  finding  of  t&ct,  but  ex- 
pressly held  that  It  'was  nnnecessaiy  ¥or 


<pla1titiir  In  eriitir  tb  Have  had  any  ndfite  of 
such  extension.  The  court  finds  from  this 
evidence  that  this  ■plaintiff  In  error  was  the 
surety  of  Marth.  Iliat  beln^  true,  the  plain- 
tiff in  error  ma^  have  consented  to  an  ex- 
tenaldn  of  time  beyond  tliflt  expressed  In  tbe 
tdte,  Wd  If  he  had  no  tiotlce  'tht^redf,  he  Is 
released  from  obligation  unless  by  his  sub- 
sequent conduct  In  accepting  security  from 
the  priuapfil  tb  Indemnify  "him  tigiCiiist  loss 
he  recognized  his  liability  upon  tbis  note,  and 
thereby  estopped  lUmself  from  relying  npon 
bis  release  by  virtue  of  the  extension  of  time 
of  payment  without  his  consent.  ^SMs  we  are 
nnable  to  dotennlne  for  flte  veasons  afore- 
said. 

The  court  should  have  said  whether  plain- 
tiff In  error  tiad  notlcfe  -«t  or  consented  to 
ttiese  .esftenskniB. 

TUa  judgment  Is  therefore  reversea,  and 
the  cause  remanded  as  to  the  plaintlCT  In 
error,  John  F.  Kremke,  «nd  affirmed  as  to 
■Frans  F.  Martli. 

FEB  CURIAM.    Adopted  In  wbola 


BAB.TI.ESVILLB  ZINC  CO.  ▼.  FISHER. 
(No.  7493J 

(Supreme  Court  of  Oklahoma.    Joly  11,  1916. 
Rehearing  Denied  Aug.  8,  1916.) 

(Syllabu*  ly  the  Court.) 
BnoKifOB  4=»880— X-Bat  Piatbs— InEimn- 

OATION. 
Before  X-ray  plates  are  admissible  in  evi- 
dence, ther  most  be  identified  and  their  aocuracy 
establishea. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1667;   Dee.  Dig.  «s>880.] 

Oomoa^lonerft'  Opmimi,  Division  No.  8. 
Error  from  Distrtdt  Court,  Rogers  County; 
T.  Ia.  Brown,  Judge. 

Action  by  L.  H.  Fisher  against  the  Bartles- 
rflle  Zinc  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
Tcmanded  for  new  trial. 

C.  B.  tloltzendortt,  of  Claremore,  'V.  C. 
Mleher,  «t  Tulsa,  and  Rowland,  Talttott  & 
Nyce,  Of  BaMlesvIIle,  for  plaintiff  In  error. 
H.  B.  Martin  and  A.  F.  Moss,  both  of  l^ilsa, 
and  ■'R.  K.  Du&i1>eU,  <tf  -Claremore,  tor  de- 
fendant In  enor. 


RITTEiNHOUSE;  O.  This  action  was 
brought  to  recover  damages  on  account  <tf 
personal  Injuries  received  by  L.  H.  Fisher 
on  August  6, 1913,  while  employed  at  the  zinc 
tfmeltmg  ^lant  a!f  the  Bartlesvffle  Zinc  Com- 
pany. It  is  alleged  in  the  petition  that  the 
plaintiff  was  rendered  unconsdons,  through 
the  ne^igence  of  the  defendant,  by  being 
dtrucik  on  the  liead  With  a  quantity  of  brick 
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Are  plate,  and  «a  a  nmilt  Ua  narrou  uj»- 
tem  was  periuantntly  Injwed. 

It  is  asBigned  aa  arror  tbat  tbe  court  im 
properly  admitted  la  artdeoce  certain  X-ray 
plates  tendlns  to  prora  Uie  aalatenae  at  cer- 
tab)  lAystcal  defecta  In  and  about  tte  bmy 
atmctnre  of  the  plaintiff's  head;  tt  being 
contended  that  each  irfates  'were  not  properly 
Identified  aa  troe  representations  of  the  ob- 
ject they  purpart  to  npreaent  The  admls- 
Bian  or  X-ray  platea  la  evldaoce  rests  fonda- 
mentally  on  tlie  theory  that  they  are  the 
pictorial  ooiunanlcatkin  of  a  qnallfled  ittt- 
sees  who  uses  this  mettaod  of  «»BT^lngto  liie 
Jury  a  reprodnctloD  tt  the  o*>)ect  ot  which 
he  la  testUjrlng;  tlda  being  troe,  the  X-ray 
plates  must  be  made  a  part  of  aeoaa  qoaUfled 
wltneas*  testimony  and  the  witness  sbould 
quaUfjr  himself  by  showing  that  ttie  proeess 
Is  known  to  IilBiaelf  to  giye  correct  repre- 
sentations, and  that  it  la  a  troe  npresenta- 
UoD  of  aneh  object. 

Tlie  role  has  feeen  wall  ooosldered  and  Il- 
lustrated tn  nuioeraas  dedstaBs  upon  this 
sabject,  and  the  resntt  of  the  ease  is  weU 
stated  in  Watttaana  &  Becdrer,  Medical  Juris- 
prudence, ToL  8,  p.  779: 

"The  mere  introdnetioB  of  a  negative,  how- 
erer,  afaould  not  be  sufficieot  The  ability  of 
the  (iterator  to  produce  as  well  as  to  interpret 
tlie  same  should  be  questioned.  The  operator 
himself  dioald  be  required  to  testify  as  to  the 
technique  employed,  as  well  ss  to  the  devdopinK, 
opccially  aa  to  the  use  of  any  mesns  iriiereby 
the  plate  had  been  artificially  changed  to  bring 
into  rdief  certain  features." 

See,  also,  Oreenleaf  on  Evidence  (16th  Bd.) 
I  438;  Stewart  on  Legal  Hedldna,  |  18; 
Wlgmore  on  Blvldeuce,  {  795;  17  Cyc.  420; 
Lnpton  V.  Southern  Express  Go.,  169  N.  G. 
671,  86  S.  E.  614 ;  Griffith  v.  American  Ckml 
Ca.  75  W.  Va.  686,  84  S.  B.  «21,  I<.  R.  A 
1015F.  803;  Bckela  et  aL  v.  Boylan,  136  lU. 
App.  258;  Prescott  A  N.  W.  &.  Bj.  Ca  v. 
Franks.  Ill  AjA.  83,  163  8.  W.  180,  Ana. 
Cas.  1916A,  773;  Pecos  &  N.  T.  B7.  Co.  et 
aL  T.  Winkler  (Tex.  Civ.  AppO  179  S.  W.  691 ; 
De  Forge  v.  New  Xork,  N.  H.  dc  H.  R.  K.,  178 
Mass.  69,  69  N.  B.  069,  86  Am.  St.  Rep.  4(M ; 
DoFle  V.  Singer  Sewing  Machine  Co.,  220 
Mass.  327.  107  N.  B.  049;  Ugon  v.  Allen,  157 
Ky.  101, 1«2  8.  W.  S36,  61  L.  R.  A  (N.  8.)  »a. 
In  tlie  last  case  supra.  It  Is  said: 
To  rotdsi  aa  X-ray  photoaraph  admissibia 
is  evidence^  its  acsaracy  aftust  be  sstablishad." 

me  eridence  afforded  to  Identify  the  X-ray 
plates  was  given  by  Dr.  Mortlaer  A  Honser, 
wlw  testlfled  tbat  from  a«  exaarinatiOD  of 
tbe  plaintiff,  based  apon  symptoms  related  to 
Um,  he  was  unable  to  find  tbe  cause  of  tbe 
plalntUTa  trouble ;  that  be  sent  tiie  patient  to 
Dr.  Butler  to  have  an  X-ray  plate  made; 
that  be  was  not  present  when  Dr.  Butler 
Bade  the  plates.  His  tcattautny  in  this  le- 
■pect  Is  aa  follows: 

"Q.  torn  ware  tfaesa  when  the  pletnre  Was 
taken?  A.  No,  nr.  Q.  Wkeo  ad  ypn  see 
Aem?    A  I  went  tiiere  shortly  after.    Q.  toa 


didn't  see  tliem  tslM  the  pictara?  A  Nb,  sir. 
Q.  T^ou  don't  know  that  this  is  an  X-ray  plate 
of  this  man's  head?  A  Well,  I  know  as  well 
as  anything  of  that  kind  I  have  done.  Q.  Tou 
don't  know  whetiier  he  ever  had  any  X-ray  pic- 
ture of  his  head  taken,  do  you?  *  *  *  Q. 
You  don't  know  whether  he  ever  had  any  X-ray 

S'ctore  of  his  head  taken,  do  you?  A  No;  I 
dn't  see  it  done.  Q.  So,  so  w  as  you  know, 
tbat  may  be  a  picture  ot  somebodv  else's  head? 
A  So  far  as  I  know  of  my  own  knowledge;  I 
didn't  see  it  taken." 

The  witness  further  testlfled  that  bis  evi- 
dence, relative  to  the  plaintiff's  injuries,  was 
baaed  upon  the  Information  divulged  by  these 
platea  Dr. 'Batler,  the  expert  who  made 
tbe  plates,  did  not  testify,  nor  did  any  one 
who  was  present  at  the  time  the  plates  were 
made.  The  platea  were  not  admissible  in 
evidence,  nor  could  they  be,  until  they  were 
properly  identified  or  shown  to  have  been 
made  by  trustworthy  Instruments  properly 
used  by  a  person  skilled  in  making,  reading, 
and  interpreting  such  plates  and  further 
shown  to  be  correct  representations  of  the 
bony  structure  of  the  plaintiff's  bead. 

Tbe  cause  Should  therefore  be  reversed  and 
remanded  for  a  new  trial. 

PER  CURIAM.   Adopted  in  whole. 


PIONHBB  TBLEIPHONB   &   TELEGRAPH 

CO.  V.  TULSA  VITRIFIED  BRICK 

&  TILE  CO.     (No.  6247.) 

(Supreme  Court  of  Oklahoma.     June  6,  1916. 

Rehearing  Denied  Aug.  8,  1910.) 

'  (Byttcbut  bg  the  Court.) 

1.  Blxoibicity  «=>14(1)  —  Gaaa  REQtnaED  — 

8AaOINO   WXBKS. 

Where  the  wires  of  a  telephone  company 
are  so  constructed  and  maintained  tbat  they 
are  apt  to  sag  and  come  in  contact  with  th* 
wires  of  a  traction  company,  charged  with  a 
high  current  of  electricity,  whereby  the  same 
itiay  be  transmitted  to  its  line,  the  telephone 
company  owes  to  its  subscribers  the  highest  de- 
gree of  care  to  prevent  injury  to  the  property 
or  the  life  ot  Ms  subscribers,  and  if  it  fails  so 
to  do  and  injury  results  proximately  therefrom, 
the  company  is  liable. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  7;   Dec.  Dig.  <S=»14(1).] 

2.  EuEciBicrrr  «=>19(S)  —  Injubiss  —  Pb«- 
atntpnoNs— Rm  Ipsa  Loovitub. 

The  reooid  in  this  easa  examined,  and  it  is 
held  tbat  the  doctrine  of  res  ipsa  loquitur  does 
not  apply. 

[Ed.  Note.— For  other  cases,  see  EIectricity> 
Cent.  Dig.  {  11 ;   Dec.  Dig.  «=»19(8).] 

3.  Appeal  Ain>  Exbob  9=3216(1)— PaxsENTA- 
no.v  01-  OBjEonoHa— iNsnttronoMB. 

Eetoib  in  the  giviag  of  iBstmodons  am 
waived  unless  saved  ia  wanaer  and  form  pro< 
vlded  by  statute,  and  if  an  ezception  be  not 
saved  to  an  instruction  in  the  court  below,  no 
error  can  be  assigned  ia  this  court  by  reasea  Of 
tbe  same  Itaving  been  given. 


(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  1309,  1310 ;  Dec.  Dig.  «=> 
215(1);   Trial,  Cent.  Dig.  J  688.1 


Commissioners'  Opinion,  Division  No.  3. 
Appeal  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 
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Action  by  the  Tnlsa  Vlttifled  Brick  &  Tile 
Company  against  the  Pioneer  Telephone  & 
Telegraph  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Harris,  NowUn  tc  Singleton  and  J.  R.  Spiel- 
man,  all  of  Oklahoma  City,  for  plaintiff  In 
error.  Randolph,  Haver  &  Shirk,  of  Tulaa, 
for  defendant  In  error. ' 

HOOKEIR,  C.  It  Is  claimed  here  that  on 
April  30,  1910,  at  a  certain  point  on  Maybelle 
street  In  the  city  of  Tulsa,  the  plaintiff  In 
error  was  the  owner  of  and  hfid  In  Its  use 
and  under  its  control  a  certain  telephone 
wire,  which  was  stretched  upon  its  poles, 
and  at  the  same  place  the  Oklahoma  Union 
Traction  Conipany  was  the  owner  of  and 
had  in  its  use  and  under  its  control  a  trolly 
wire  stretched  upon  its  poles ;  that  the  wire 
of  the  telephone  company  was  not  taut  at 
said  place,  but  was  permitted  to  sag,  which 
fact  was  known  to  both  of  said  companies; 
that  on  said  date  the  traction  company  had 
stretched  and  placed  said  trolly  wire  at  said 
place,  so  that  it  came  in  contact  with  the 
telephone  wire  and  so  that  the  telephone 
wire  rested  upon  the  trolly  wire,  but  that 
before  the  traction  company  tamed  the  elec- 
tric current  on  Its  trolly  wire,  It  notified 
the  telephone  company  of  that  fact  and  re- 
quested It  to  examine  its  lines,  and  that  the 
telephone  company  agreed  to  do  so,  but  care- 
lessly and  negligently  failed,  and  that  both 
the  telephone  and  traction  company,  knowing 
that  said  wires  were  in  contact,  negligently 
and  carelessly  turned  the  current  thereon, 
and  that  the  trolly  wire  was  charged  with 
a  dangerous  current  of  electricity,  and  that 
both  companies  carelessly  and  negligently 
permitted  and  caused  said  wires  to  come  la 
contact,  whereby  the  telephone  wire  set  fire 
to  the  house  of  the  defendant  In  error,  and 
destroyed  the  same,  together  with  the  prop- 
erty therein  contained. 

The  evidence  introduced  here  established 
the  fbllowing  state  of  facts:  That  the  de- 
fendant In  error  was  a  subscriber  or  user  of 
one  of  the  phones  of  the  plaintiff  in  error, 
and  that  the  wire  attached  to  s<^ld  phone  In 
the  building  of  the  defendant  in  error  where 
said  wire  crossed  Maybelle  street  was  sus- 
pended over  a  trolly  wire  of  the  Oklahoma 
Union  Traction  Company,  and  that  on  this 
date  the  line  of  the  telephone  company  was 
in  such  close  proximity  to  the  trolly  wire 
that  a  very  strong  current  of  electricity  pass- 
ed from  the  trolly  wire  to  the  telephone  line, 
and  as  a  result  of  which  a  Are  was  caused  in 
the  building 'of  the  defendant  in  error,  and 
damage  to  its  property  thereby  inflicted. 

The  evidence  further  established  that  the 
telephone  compatiy  knew  that  the  traction 
company  was  constructing  Its  line  In  this 
vicinity  and  before  the  day  of  the  fire  there 
had  been  some  controversy  between  the  trac- 
tion company  and  the  telephone  company  In 
regard  to  the  telephone  wires  being  raised 
so  that  the  troUy  wires  could  be  erected,  ^nd 


it  is  further  dtown  that  before  the  traction 
company  turned  the  current  on  its  wire,  it 
notified  the  telephone  comi>any  and  gave  to  it 
an  opportunity  to  Inspect  Its  lines  ao  as  tp 
avoid  injury  to  the  property  or  Uvea  of  its 
patrons,  but  that  it  failed  so  to  do,  bnt  noti- 
fied the  traction  company  that  it  was  ready 
for  the  cnrroit  to  be  turned  on. 

From  tiie  pleadings  and  the  evidence  it  Is 
apparent  that  the  gist  of  this  action  Is  the 
negligence  of  the  telephone  company  In  pee- 
mitting  its  line  to  sag  and  to  come  in  con- 
tact with  the  trolly  wire,  whereby  the  cni^ 
rent  of  electricity  was  transmitted  from  the 
trolly  wire  to  the  telephone  line,  and  as  a  re- 
solt  of  which  the  property  of  the  defendant 
in  error  was  destroyed. 

Actionable  negligence  has  often  been  de- 
fined by  this  court  to  consist  of  a  duty,  a 
failure  to  perform  that  duty,  and  the  injury 
or  damage  resulting  by  reason  of  such  fail- 
ure. Measuring  the  liability  of  the  plaintiff 
In  error  by  this  rule,  is  the  defendant  in 
error  entitled  to  recover  in  this  case?  Tele- 
phone wires  in  themselves  may  be  harmless, 
but  where  they  are  permitted  to  come  In 
contact  with  trolly  wires  charged  with  a  high 
current  of  electricity,  they  oftentimes  prove 
dangerous  to  propert7  and  fatal  to  life.  It 
cannot  be  gainsaid  that  telephone  companies, 
where  its  wires  are  so  constructed  and  main- 
tained that  they  are  apt  to  sag  and  come  in 
contact  with  the  wires  of  a  traction  company, 
charged  with  a  high  current  of  electricity, 
whereby  a  dangerous  current  of  electricity 
is  apt  to  be  transmitted  to  its  lines,  owe  to 
its  subscribers  the  duty  to  use  the  highest 
degree  of  care  upon  its  part  in  order  to  pre- 
vent injury  to  the  property  or  the  life  of  its 
subscribers ;  and  in  the  event  of  a  failure  to 
use  that  degree  of  care  which  the  law  im- 
poses, the  company  is  liable  should  injury 
occur.  In  the  case  of  Shawnee  Light  &  Pow- 
er Co.  V.  Sears,  21  Okl.  22,  05  Pac.  463,  this 
court  said: 

"The  defendant  company  was  en^ged  in  the 
business  of  manufacturing,  producing,  leasing, 
and  selling  light  made  from  uie  use  of  electrici- 
ty, which  is  the  most  deadly  and  dangerons  pow- 
er recognized  as  a  necessary  agency  in  develop- 
ing oar  ciyiliaation  and  promoting  our  comfort 
and  business  affairs.  It  differs  from  all  other 
dangerous  utilities.  Its  association  is  with  the 
most  inoffensive  and  harmless  piece  of  mechan- 
ism, if  wire  can  be  classified  as  such,  in  com- 
mon use.  In  adhering  to  the  wire  it  gives  no 
warning  or  knowledge  of  its  deadly  presence. 
Vision  cannot  detect  it.  It  Is  without  color, 
motion,  or  body.  Latentfy  and  without  sound 
it  exists,  and,  being  odorless,  the  onl^  mecms 
of  its  discovery  lie  in  the  spnses  of  feehng  com- 
municated through  the  touch,  which,  as  soon  as 
done,  becomes  its  victim.  In  behalf  of  himian 
life  and  the  safety  of  mankind  generally,  it  be- 
hooves those  who  would  profit  by  the  use  of 
this  subtle  and  violent  element  of  nature  to  ex- 
ercise the  greatest  degree  of  care  and  constant 
vigilance  In  inspecting  and  maintaining  the 
wires  in  perfect  condition.'' 

The  rule  la  well  laid  down  in  the  case  of 
Girandi  v.  Electric  Imp.  Co.,  107  CaL  120,  40 
Paa  108,  28  li.  R.  A.  596,  48  Am.  St.  Rep. 
114,  as  follows: 
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"An  electric  company.  In  naing  the  da&geroui 
lorce  of  electricity  not  geBerafir  Died,  ia  re- 
)iiir«d  to  uae  yery  great  care  to  prevent  injniy 
»  person  or  property,  and  it  ia  aufflcient  proof 
of  negligence  for  it  not  to  raise  Ita  wiree  so 
hi;h  above  a  roof  on  wb)cb  tbey  are  placed  that 
tbose  having  occasion  to  go  there  wiU  not  come 
in  contact  with  them." 

Speaking  on  this  point,  the  Supreme  Court 
ot  Colorado,  in  the  case  of  Denver  Electric 
Co.  T.  Simpson,  21  Colo.  871,  41  Paa  498,  31 
U  B.  A.  566.  says: 

"A  person  carrying  on  a  business  perilous  to 
the  public  is  bound  to  exercise  that  reasonable 
care  and  caution  vbicb  would  be  exerdsed  by 
reasonably  prudent  and  cautious  persons  under 
the  same  or  similar  circumstances.  The  care 
shonid  increase  as  the  danger  does,  and  when 
the  business  is  attended  with  great  peril  to  the 
public,  the  care  to  be  exercised  is  commenaurate 
vith  the  increased  danger." 

Tbe  Supreme  Oonrt  of  Kentucky  goes  even 
fnrtber  tlian  eltber  of  these  In  tbe  case  of 
McLaaghUn  r.  IxNiinrUle  Electric  Light  Co., 
100  Ky.  173,  87  S.  W.  861,  84  U  B.  A.  802, 
and  says: 

"At  places  where  people  have  the  light  to  go 
for  work,  bnsinees.  or  pleasnre,  electric  light 
companies  are  required  to  afford  them  perfect 
protection  from  ito  wires,  by  Ikaving  them  per- 
fectly insulated." 

Also  the  Supreme  Court  of  Kentucky,  In 
the  case  of  Paducah  Light  &  Power  Ca  y. 
Parianan,  r^jiorted  in  166  Ky.  197,  160  S.  W. 
931.  held: 

"There  is  no  distinction  between  the  measure 
of  care  that  should  be  exercised  by  an  electric 
compcmy  in  the  management  and  care  of  its 
Tires  to  prevent  danger  to  those  coming  direct- 
Ij  in  contact  with  tbem  and  the  measure  of  care 
that  should  be  exercised  to  prevent  the  wires 
of  a  telephone  company  from  becoming  charged 
therefrom  with  a  dangerous  current  of  elec- 
tricity; the  uttermost  care  being  required  in 
both  instances," 

Also  in  Oimherland  Telephone  ft  Tele- 
graph Go.  ▼.  Cosnahan,  106  Miss.  615,  62 
South.  824,  It  is  held: 

"A  telephone  company  which  strings  its 
wires  so  that  they  could  come  in  contact  with 
the  electric  light  wires  if  they  should  fall  ia 
bound  to  exercise  the  hig:hest  degree  of  care  in 
order  to  prevent  their  doing  so." 

Also  in  Delahunt  v.  U.  T.  &  T.  Co.,  215  Pa. 
241.  61  AtL  615,  U4  Am.  St.  Rep.  958,  It  Is 
held  that: 

"It  is  the  duty  of  a  telephone  company  to  its 
patrons  to  exercise  at  all  times  the  highest  de- 
gree of  care  and  vigilance  to  protect  them  from 
a  dangerous  electric  current  owe  its  wires  froM 
any  aource." 

And  the  Court  of  dvll  Appeals  of  the  State 
of  Texas,  In  the  case  of  Oitlxens'  Telephone 
Co.  T.  Thomas,  45  Tex.  Civ.  App.  20,  99  S.  W. 
S79,  said: 

"The  owner  of  a  telephone  wire  so  construct- 
ed as  to  render  it  probable  that  in  falling  it 
will  fall  upon  or  across  the  wire  of  a  lighting 
and  power  company  and  become  charged  with 
a   sufficient   current   of   electricity    from   that 


aource  to  make  it  dangerous  is  held  to  the  same 
degree  of  care  as  though  itv  own  wire  was 
charged  originally  with  such  current" 

In  the  Instant  case  tbe  court  Instructed 
tbe  Jury  that  the  only  act  of  negligence 
chargeable  to  tbe  telephone  company  was  its 
failure  to  reconstruct  its  wire  after  it  bad 
knowledge  that  the  trolly  wire  which  was  to 
be  charged  with  electricity  was  to  be  con- 
structed in  close  proximity  to  its  line,  and 
that  if  the  Jury  found  from  tbe  evidence  that 
tbe  company  had  failed  to  reconstruct  its 
wires  or  left  its  wire  in  a  position  so  as  to 
come  in  contact  with  tbe  trolly  wire  charged 
with  electricity  after  It  had  such  knowledge, 
and  as  a  result  ot  that  failure  Injury  was  in- 
flicted to  the  property  of  one  of  its  patrons 
tbe  company  was  liable. 

Tbe  Jury  under  these  Instructions  and  un- 
der the  evidence  presented  in  the  case  con- 
cluded that  tbe  telephone  company  had  fail- 
ed to  perform  the  duty  that  it  owed  to  its  pa- 
trons to  protect  its  property  from  injury  by 
reason  of  electricity  passing  over  its  wires 
thereto,  and  destroying  the  same,  and  that 
as  a  result  of  the  violation  of  that  duty  up- 
on the  part  of  the  company  that  tbe  plaintiff 
in  tbe  case  below  bad  been  damaged  and  a 
verdict  was  rendered  in  accordance  there- 
with. 

It  is  unnecessary  to  discuss  the  instruc- 
tions to  tbe  Jury  at  length  further  than  to 
say  that  the  question  of  negligence  was  fair- 
ly presented  to  tbe  Jury,  and  the  Jury  weigh- 
ed the  evidence  and  returned  a  verdict 
against  the  telephone  company.  No  objec- 
tion was  taken,  nor  was  any  exception  saved 
to  any  instruction  given  by  tbe  court  in  the 
trial  of  this  cause ;  and,  if  tbe  coiu-t  commit- 
ted error  In  tbe  giving  of  any  Instruction,  the 
same  cannot  be  assigned  as  error  here  for 
the  above  reasons. 

We  agree  with  tbe  plaintiff  in  error  that 
the  doctrine  of  res  ipsa  loquitur  does  not  ap- 
ply to  this  cause,  and  if  the  instruction  com- 
plained of  has  the  effect  of  applying  the 
same,  the  plaintiff  in  error  is  not  in  a  posi- 
tion to  complain  th»eof,  for  tlie  reason  that 
it  did  not  object  nor  except  thereto  when  this 
Instruction  was  given  in  tbe  lower  court, 
and,  having  failed  so  to  de,  It  waived  any 
error  in  the  giving' of  this' instruction. 

We  have  carefully  considered  the  instmo- 
tlons  offered  by  the  plaintiff  in  error  which 
were  refused  by  the  trial  court,  and  we  are 
of  tbe  opinion  that  no  prejudicial  error  re- 
sulted to  the  plaintiff  in  error  by  reason  of 
the  refusal  of  the  court  to  give  said  instruc- 
tions. 

It  is  tberefore  ordered  that  this  case  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 


Digitized  by 


Google 


480 


XB»  PACIFIC  BKPOIta?BB 


(OkL 


WOLFF  ▼,   CTERMAN-AMBBIOAN  FARM- 
ERS' MtTT.  INS.  CO.    (No.  7428.) 
(Supreme  Court  of  Oklahoma.    July  26,  1916.) 
(BvUalhu  6y  the  Oo^trt.) 

1.  iRBDBiANCS    ^=>646(3)  —  PUBADINO— ESTOF- 

An  eatomiel  or  waiver  of  the  conditions  in  a 
benefit  certincate,  in  order  to  be  available  to  the 
beneficiary  in  an  action  thereon,  must  be  specifi- 
cally and  distinctly  pleaded,  and,  it  not  eo 
pleaded,  evideQca  of  such  estoppel  or  waiver  is 
not  admissible  at  the  trial 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1554,  163T,  1640;  Dea  Dig.  «=» 
645(3).] 

2.  iNsrnANCB  «=9360(1)  —  Action— Evidknok 

OF  WiUVKB. 

Where  the  by-laws  of  a  mutual  farmers'  fire 
insurance  company,  made  a  part  of  the  contract 
of  insurance,  by  the  terms  of  the  policy,  pro- 
vides, "In  case  of  damage  by  fire  or  lightning 
a  member  is  not  entitled  to  oompensation  if  he 
has  not  paid  dues  within  80  days  after  notifica- 
tion," and  notice  of  dues  on  account  of  an  as- 
sessment was  given  the  member  August  4,  1913, 
and  the  fire  occurred  November  24,  1913,  and 
the  dues  were  not  paid  until  otter  tiie  fire,  and 
were  paid  into  the  bank,  the  company's  deposi- 
tory, without  notice  of  uie  fire,  and  the  ofiicers 
of  the  company,  when  notified  of  the  payment, 
refused  to  accept  the  dues  for  the  reason  that  * 
loss  had  occurred  while  the  member  was  in  de- 
fault, and  notified  the  member  that  the  com- 
pany would  not  accept  the  payment,  and  did  not 
accept  it,  h«ld,  (a)  That  evidence  of  a  waiver 
of  this  condition  in  the  contract  was  incompe- 
tent because  a  waiver  had  not  been  pleaded; 
and  (b)  the  evidence  set  out  in  the  record,  if 
competent,  was  insufficient  to  show  a  waiver  of 
this  condition;  and  (c)  th»  order  of  the  trial 
court  sustaining  a  demurrer  to  the  evidence  was 
not  error. 

[Ed.  Note.— -For  other  cases,  see  Insurance, 
Cent.  Dig.  S  916;    Dec.  Dig.  <S=9360(1).] 

Ommissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Noble  County; 
W.  M.  Boles,  Judge. 

Action  by  George  Wolff  against  the  (Jer- 
man-American  Farmers'  Mutual  Insurance 
Company.  From  Judgment  for  defendant, 
plaintiff  api>eals.    Affirmed. 

Cress  &  St  Olalr,  of  Perry,  for  plaintiff  In 
error.  H.  A.  Johnson,  of  Perry,  for  defend- 
ant In  error. 

OALBRAITH,  O.  The  defendant  in  error, 
a  mutual  farmers'  insuran'ce  association,  or* 
ganlzed  and  operated  by  certain  residents  of 
Noble  county,  under  the  laws  of  the  state  of 
Oklahoma,  was  sued  in  the  trial  court  by 
George  Wolff,  one  of  its  members,  on  a  pol- 
icy of  Insurance  Issued  to  blm.  The  form  of 
the  policy  Is  peculiar.  The  pertinent  parts 
of  It  are  as  follows: 

"This  poUcy  of  insurance  witaesaeth:  ^at 
George  Wolff  on  the  S.  E.  quarter  of  section  23, 
tovmship  20,  range  2  west,  in  Noble  county, 
Oklahoma,  a  member  of  the  German-American 
Farmers'  MutnEkl  Insarance  Association,  of  Per- 
ry, Oklahoma,  is  entitled,  according  to  the  con- 
stitution and  by-laws  of  said  association  by  ac- 
tual loss  or  damage  by  fire  and  lightning,  to  in- 
demnification of  all  actual  loss  <rf  the  following 
described  property." 


Them  firtloars  a  descilptian  of  the  priver^, 
and  the  respective  amoants  of  insarance  «a 
each  Item,  aggregating  91,925w  The  contract 
then  proceeds: 

"The  length  of  time  of  this  insnranoe  policr 
is  assigned  for  five  years,  but  may  before  the  ex- 
piration of  this  time  be  revoked  by  the  president 
of  the  association,  or  expire  by  voluntarily  leav- 
ing the  association  of  the  insured  party,  if  such 
leaving  is  done  after  fulfillment  of  tibe  condi- 
tions contained  in  the  oonstitutioa.  and  by-Uwt 
of  the  association. 

"I,  the  undersigned,  a  member  of  the  Ge^ 
man-American  Farmers'  Fire  Insurance  Asso- 
ciation, at  Perry,  Oklahoma,  do  hereby  oblige 
by  my  signature  to  submit  to  this  constitution, 
these  by-laws  and  decisions,  and  to  acquit  myself 
precisely  to  all  its  determination. 

"George  Wolff." 

Dated  at  Periy,  OkL,  the  4th  day  of  Junsb 
1909. 

The  oonstltotlon  (aitide  16)  makes  loss  by 
fire  payable  within  00  days,  and  article  16 
provides  that  when  the  loss  is  sustained  the 
assured  shall  notify  one  of  the  directors  at 
once,  and  this  director — 
"shall  in  commnnity  with  aaotfaer  appointpd  by 
him,  and  a  member  anointed  by  the  sufferer, 
as  soon  as  possible  proceed  to  estimate  the  loss. 

Article  17  of  the  constitution  reads: 
"In  case  of  damage  by  fire  or  UghtninK  t 
member  is  not  entitled  to  compensation,  if  he 
has  not  paid  dses  within  thirty  days  after  notifi- 
cation ;  he  is  also  not  entitled  to  compensation 
if  he  caused  the  fire  himself  malevolently  or 
lightly.  All  members  must  have  paid  doe* 
within  thirty  days  after  tlie  notifioation,  other 
wise  they  are  suspended." 

Section  17  of  the  by-laws  reads  as  follows: 

"(a)  All  loss  and  running  expenses  must  be 
paid  out  of  the  main  treasury.  When  the  treas- 
ury is  exhausted  the  secretary  will  make  an 
assessment  answering  the  necessities. 

"(b)  If  a  member  neglects  to  pay  bis  contribu- 
tion within  the  time,  the  treasurer  has  to  ad- 
monish snme  by  registered  letter.  In  case  the 
member  does  not  perform  his  obUgations  within 
fifteen  (15)  days  after  date  of  the  admonish- 
ment, the  directory  may  take  judicial  strns  for 
recovery  of  the  sum  with  ten  per  cent,  and  fees. 

"(c)  The  name  of  the  member  is  to  be  stricken 
from  the  list  of  members.  Should  swh  former 
member  again  make  application  for  initiatimi, 
it  must  be  treated  like  a  new  member." 

The  petition  alleged  the  issuance  of  the 
policy  and  the  loss,  and  the  ownership  of  the 
property  destroyed,  and  the  furnishing  of 
proofs  of  loss,  and  the  refusal  to  pay.  The  an- 
swer was  a'  general  denial,  and  stated  that 
the  company  was  not  liable,  for  the  reason 
that  plaintiff  was  in  default  and  "had  not  paid 
dues  within  30  days  after  notiflcati<m,"  and 
for  that  reason  he  was  not  entitled  to  recov- 
er on  his  policy  under  the  by-laws  and  the 
coBstttntlon  of  the  association,  made  a  part 
of  the  policy.  The  reply  was  a  general  denial. 
A  Jury  was  waived  and  the  cause  submitted 
to  the  court  for  triaL  At  the  close  of  the 
plaintiffs  evidence  a  demurrer  was  Interpos" 
ed  thereto,  which  was  sustained.  A  motion 
for  new  trial  was  overruled,  and  Judgment 
entered,  dismissing  the  cause  and  for 
costs  against  the  plaintiff.  An  appeal  from 
that  Judgment  has  been  taken  to  this  court. 


^saFor  otbar  cases  see  suns  toplo  and  KBY-NUMBER  in  aU  Kay-Numbered  DisasU  and  Induss 
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snd  tbe  error  assigned  la  tbe  ruling  guataliir 
iLg  the  demurrer  to  tlie  evidence. 

Tbe  plalntUTs  evidence,  In  brief,  was  to  the 
effect  that  the  policy  to  suit  was  written  at 
the  solidtatlcHi  of  the  secretary  of  the  asso- 
datlon,  who  called  on  the  plaintiff,  In  person, 
and  solicited  the  policy,  and  that  the  plaintiff 
objected  at  that  time  to  the  provision  of  the 
by-laws  making  a  member  in  defanlt  for  a 
failure  to  pay  the  assessment  In  30  days, 
and  thnt  the  secretary  told  the  plaintiff  that 
this  provision  of  the  policy  was  not  strictly 
enforced,  bat  if  the  member  did  not  pay  the  as- 
sessment within  90  days  he  could  pay  It  as 
goon  as  be  could,  and  the  company  would  ac- 
cept it,  and  that  this  membership  in  the  com- 
pany would  not  be  canceled  until  the  notice 
by  registered  letter  was  sent  blm,  and  that 
there  had  been  an  assessment  made  on  Au- 
gnst  4,  1913,  and  notice  thereof  given  to  tlie 
jdatntiff,  and  that  he  had  not  paid  the  assess- 
ment on  the  24th  day  of  November,  when  his 
loss  occurred,  but  that  he  was  absent. from  tbe 
state  at  the  time,  and  his  brother  cm  that 
day  paid  the  amount  of  the  assessment  in  at 
the  bank,  the  depository  of  the  association, 
and  where  all  the  assessments  were  payable ; 
that  when  this  assessment  was  paid  on  tbe 
24th  day  of  November,  1913,  after  the  Are, 
ud  accepted  by  the  depository,  nothing  was 
said  about  the  loss  having  occurred,  and  that 
as  soon  as  the  secretary  of  the  company  was 
notified  of  the  payment,  he  immediately  sold 
that  he  would  not  accept  It;  that  the  member 
was  in  default  to  his  assessment  when  the 
fite  occurred,  and  could  not  recover  on  his 
policy,  and  that  the  association  would  not 
accept  the  assessment  paid  after  tbe  fire. 
It  does  not  appear  that  the  assessment  was 
actually  returned  to  Wolff,  or  that  it  was 
accepted  by  the  association,  or  what  became 
of  it.  It  aJUH>  appears  that  when  notice  of 
the  fire  was  given  to  the  president  of  the  asso- 
ciation, he  said  the  member  was  in  default 
and  could  not  recover  on  his  policy,  and  that 
be  would  have  notlitog  to  do  with  this  loss, 
but  <ai  solicitation  he  organized  a  committee 
to  assess  the  loss  to  order  that  it  might  be 
presented  to  the  annual  meettog  of  the  asso- 
ciation for  payment  or  such  action  as  might 
then  be  authorized.  It  also  appears  that  the 
plaintiff,  Wolff,  was  treated  as  a  member  of 
tbe  association  and  permitted  to  sign  the 
articles  of  tocorporation,  wherein  the  associa- 
tion tocorporated  on  the  1.5th  day  of  October, 
1913,  after  he  was  to  defanlt  on  the  payment 
of  the  August  assessment.  The  officers  of  the 
assodatloa  explained  the  practice  of  the  asso- 
ciation Ifi  receivtog  dues  after  the  limitation 
of  30  days  had  run,  after  notice  of  assess- 
ment, and  retatotog  the  names  of  such  parties 
on  the  roll  of  members  of  the  association,  by 
saying  that  it  was  the  practice  to  treat  them 
as  members,  although  to  default  in  paying 
assessments,  and  to  take  the  money  when 
tbey  could  get  it,  but  tf  there  was  a  Are,  there 
was  BO  protection  to  such  member,  and  that 
1B9P.--31 


no  claim  for  loss  occurring  when  the  member 
was  to  default  had  ever  been  recognized  by 
the  association. 

It  is  argued  on  behalf  of  the  plaintiff  to 
error  that  this  evidence  was  sufficient  to  es- 
tablish a  custom  on  the  part  of  the  associa- 
tion by  which  the  penalty  prescribed  in  the 
constitution  and  by-laws  for  failure  to  pay 
an  assessment  within  30  days  after  notifica- 
tion was  waived,  and  to  work  an  estoppel  on 
the  part  of  the  association  to  deny  liability  on 
the  policy  to  suit. 

At  least  two  satisfactory  reasons  appear 
why  this  contention  is  not  well  taken: 

[1]  First  All  the  evidence  admitted  at  the 
trial  tendtog  to  prove  the  custom  and  waiver 
was  incompetent  for  the  reason  that  no  pred- 
icate had  been  laid  therefor  to  the  pleadings. 
In  the  petition  the  plaintiff  declared  tipon  the 
policy,  alleging  the  loss  and  fumishtog  proof 
of  loss,  and  that  he  had  complied  with  all  the 
conditions  on  his  part  to  be  performed.  Tho 
answer  denied  that  the  terms  of  the  policy 
had  been  complied  with,  and  set  out  specific- 
ally that  the  member  bad  not  paid  the  last 
assessment  at  the  time  of  the  fire,  wlthto  30 
days  after  notice  thereof,  and  for  that  reason 
the  company  was  not  liable.  The  reply  to 
this  was  a  general  detdal,  and  hence,  under 
the  pleadings,  there  was  no  issue  of  waiver, 
and,  of  course,  no  evidence  as  to  custom  es- 
tablishtog  a  waiver  was  competent  In  Mod- 
em Woodmen  of  America  v.  Weekley,  42  Okl. 
25,  130  Pac.  1138,  the  third  paragraph  of  the 
syllabus  reads: 

"An  estoppel  or  waiver  of  the  conditions  in  a 
benefit  cerdflcate,  in  order  to  be  available  to  the 
beneficiary  in  an  action  thereon,  must  be  spe- 
cifically and  distinctly  pleaded,  and,  if  not  so 
pleaded,  evidence  of  such  estoppel  or  waiver  is 
not  admissible  at  the  trial" 

See,  also.  Holt  v.  Holt  23  Okl.  639,  102 
Pac  187;  Blakemore  v.  Johnson,  24  OkL  644, 
103  Pac.  6S4;  American  Jobbtog  Ass'n  v. 
James,  24  Okl.  460,  103  Pac.  670;  Cooper  v. 
Flesner,  24  Okl.  47,  103  Pac  1016,  23  L.  R.  A. 
(N.  S.)  1180,  20  Ann.  Gas.  29;  Nance  v.  Ok- 
lahoma Fire  Ins.  Co.,  31  Okl.  206,  120  Pac 
948,  38  L.  R.  A.  (N.  S.)  426;  C,  K.  I.  &  P.  B. 
Co.  V.  Spears,  31  Okl.  469,  122  Pac  228; 
Chambers  v.  Van  Wagner,  32  Okl.  774,  123 
Pac   1117. 

[2]  Second.  If  the  evidence  tending  to  es- 
tablish a  custom  was  competent  It  was  not 
sufficient  to  show  a  waiver  of  the  provision 
of  the  contract  to  the  effect  that: 

"In  case  bf  damage  by  fire  or  lightning  a  mem- 
ber is  not  entitled  to  compensation,  if  he  has 
not  paid  dues  within  thirty  days  after  notifica- 
tion.'' 

The  proof  admitted  tended  to  show  that 
tbe  company  did  not  strike  tne  names  of 
members  from  its  rolls  for  failure  to  pay  as- 
sessments within  30  days,  and  that  they  still 
treated  them  as  members  of  the  association, 
although  they  were  to  default  and  had  not 
paid  the  last  assessment  within  30  days  "aft- 
er notification,"  but  there  was  no  evidence 
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that  showed,  or  tended  to  show,  that  the  as- 
sociation ever  recognized  Its  liability  on  a 
policy  where  the  fire  and  loss  occarred  when 
the  member  was  In  defanlt  In  paying  an  as- 
sessment This  fact  distinguishes  the  In- 
stant case  from  that  of  Pacific  Mutual  Life 
Ins.  Go.  y.  McDowell,  42  Okl.  800,  141  Pac. 
273,  relied  upon  by  plaintiff  In  error  to  sus- 
tain his  contentions.  In  the  McDowell  Case 
the  evidence  showed  that  the  company  bad 
established  a  custom  and  waived  the  provi- 
sions of  its  contract  calling  for  the  payment 
of  dues  on  the  first  of  each  month,  Euid  had 
accepted  them  from  the  fifteenth  to  the  twen- 
ty-fifth, and  had  recognized  a  loss  and  paid 
Ute  same  where  It  occurred  when  the  mem- 
ber was  in  defanlt  In  the  payment  of  his 
dues. 

Again,  the  fact  that  the  payment  of  the 
assessment  was  made  to  the  bank,  the  de- 
pository of  the  association,  after  the  fire, 
and  without  notice  that  a  loss  bad  occurred, 
does  not  bring  the  instant  case  within  the 
rule  announced  in  American  Bankers'  Insur- 
ance Co.  V.  Thomas,  154  Pac.  44,  Inasmuch 
as  in  the  Instant  case  the  testimony  did  not 
show  that  the  association  ever  accepted  the 
assessment  or  received  It.  The  depository 
had  no  right  to  waive  any  conditions  of  the 
contract  on  behalf  of  the  association,  and 
the  evidence  in  the  Instant  case  shows  that 
the  secretary  and  president  of  the  associa- 
tion, as  soon  as  they  were  notified  of  the 
payment  of  the  assessment  after  the  fire,  im- 
mediately announced  that  they  would  not 
take  It,  and  told  the  member  that  he  might 
go  and  get  It,  and  that  the  association  would 
not  accept  It,  and  that  the  association  was 
not  liable  for  the  loss,  and  the  testimony 
failed  to  show  that  the  association  ever  did 
accept  the  assessment  paid  by  WoUf. 

The  ruling  of  the  trial  court  In  sustaining 
the  demurrer  to  the  evidence  seems  to  have 
been  correct,  and  the  Judgment  appealed 
from  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


LAMBERT  V.  SLOOP  et  ai     (No.  1179.) 
(Supreme  Court  of  Oklahoma.     July  25,  1916.) 

(Svllalvi  hy  the  Court.) 

pLEAnijfo  «=>347— Judgment  on  Plkadino — 
Reply — Suffiomnct. 
In  an  action  upon  a  promissory  note  the 
petition  was  substantially  in  the  statutory  form, 
alleging  briefly  the  execution  of  the  note,  that 
certain  payments  bad  been  made,  which  were 
indorsed  thereon,  and  that  there  was  still  due 
and  owing  the  plaintiff  from  the  defendant  a 
certain  stated  sum.  The  answer  of  the  defend- 
ant admitted  the  execution  of  the  note,  and  by 
way  of  ailirmntive  defense  alleged  in  sui>stance 
that  subsequent  to  the  execntion  and  delivery  of 
the  note,  and  prior  to  the  commencement  of  the 
action,  the  plaintiff,  for  a  valuable  considera- 
tion, entered  into  an  oral  agreement  with  the 
defendant  and  other  joint  and  several  makers 


of  the  note,  to  the  effect  that,  each  of  said  mak- 
ers should  be  liable  severally  for  a  cortain  spec- 
ified and  definite  amount  of  said  note,  and  that 
upon  payment  of  such  amount  by  any  of  said 
makers  the  liability  of  sach  maker  should  cease 
and  be  extinguished.  That  the  defendant  upon 
the  date  shown  by  the  indorsement  of  payments 
upon  a  copy  of  the  note  attached  to  plaintiff's 
petition  made  payment  in  full  according  to  the 
terms  of  the  latter  agreement  and  thereby  be- 
came discharged  from  any  further  liability  npon 
said  note,  llie  rK>ly  is  in  words  and  figures  aa 
follows:  "Plaintia  for  reply  to  the  answer  of 
Sam  C.  Lambert  denies  each  and  every  allega- 
tion therdn  contained  inconsistent  with  the 
allegations  of  plaintiff's  pe^don,  and  alleges 
that  the  matters  and  things  set  uq  therein  are 
no  defense  to  plaintiff's  cause:  of  action."  There- 
after motion  for  judgment  on  the  pleadings  was 
filed  by  the  defendant,  upon  the  ground  that 
neither  the  answer  filed  by  the  defendant  nor 
the  reply  filed  by  the  plaintiff  thereto  raise  or 
join  any  issue  to  be  tried  in  this  case,  whidi 
motion  on  the  same  day  was  overruled  by  the 
court.  Thereafter,  and  on  the  same  day,  said 
cause  came  cm  for  trial  by  the  court,  the  plain- 
tiff offering  in  evidence  the  original  note  sued 
on  in  said  action,  and  which  was  the  only  evi- 
dence offered  or  introduced  at  said  trial.  Said 
defendant  electing  to  rtand  upon  bis  motion 
for  judgment  upon  the  pleadings,  offering  no 
evidence  in  support  of  the  allegations  containpd 
in  his  answer,  the  court  rendered  judgment  in 
favor  of  the  nlaintiff  and  embodied  in  the  joar- 
nal  entry  of  judgment  his  ruling  upon  the  mo- 
tion for  judgment  on  the  pleadings.  Held,  that 
the  reply,  in  the  absence  of  a  motion  to  make 
more  definite  and  certain,  or  other  attack  which, 
if  sustained,  would  afford  the  pleader  an  oppor- 
tunity to  amend,  was  sufficient  to  put  in  issue 
the  allegations  of  defensive  new  matter  contain- 
ed in  the  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §  1052;  Dec.  Dig.  «s»347.] 

Error  from  District  Court,  Alfalfa  Coun- 
ty;  James  B,  CuUison,  Judge. 

Action  by  B.  Sloop  against  Sam  G.  Lam- 
bert and  another.  Judgment  for  plaintiff, 
and  named  defendant  brings  error.    Affirmed. 

Titus  &  Talbot,  of  C!herokee,  for  plaintiff 
in  error.  H.  C.  Klrkendall,  of  Cherokee,  and 
E.  C.  Wilcox,  of  Anthony,  Ean.,  for  defend- 
ants In  error. 

KANE,  C.  J.  This  was  an  action  upon  a 
promissory  note,  commenced  by  the  defend- 
ant in  error  B.  Sloop,  against  the  plaintiffs 
in  error  Sam  C.  Lambert,  S.  H.  Blackburn, 
B.  P.  McKee,  and  P.  O.  Ceidebnrg.  The  Ju- 
risdiction of  Celdeburg  and  Blackbnm  was 
not  obtained  by  process,  appearance,  or  oth- 
erwise, and  no  judgment  was  rendered  as  to 
them.  The  defendant  McKee,  although  duly 
served  with  summons,  took  no  part  in  the 
proceeding  In  the  trial  court,  and  Judgment 
was  therefore  entered  against  him. 

The  questions  for  review  being  wholly  be- 
tween the  plalntlir  Sloop,  and  the  defendant 
Lambert,  no  reference  hereafter  will  be 
made  to  the  other  defendants  and  the  remain- 
ing parties.  Sloop  and  Lambert  .will  be  des- 
ignated as  "plalntltr'  and  "defendant,"  re- 
spectively, as  they  appeared  in  the  court  be- 
low. 

The  petition  was  aubstantially  In  the  stat- 
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Dtoiy  form,  statlDg  briefly  the  ezecntlon  of 
the  note,  Uiat  certain  payments  had  been 
made  thereon,  and  that  there  was  due  and 
owing  the  plalntlCT  a  certain  sum.  The  an- 
swer of  the  defendant  was  to  the  effect  that, 
subsequent  to  the  execution  and  delivery  of 
tlie  note,  and  prior  to  the  Institution  of  this 
action,  the  plalntUT  and  each  and  all  of  the 
defendants  entered  Into  an  agreement  with 
each  other,  for  nratual  valuable  considera- 
tions, whereby  said  defendants  and  each  of 
them  should  be  Uable  severally  for  a  dped- 
Sed  and  definite  amount  of  said  note,  and 
that  upon  the  payment  by  any  of  the  de- 
fendants of  such  amount  the  liability  of  such 
defendant  should  thereupon  cease  and  be  ex- 
tinguished. That  the  defendant  upon  the 
date  shown  by  the  indorsement  of  payments 
np<m  the  copy  of  said  note  attached  to  plain- 
tUTs  petition,  made  payment  In  full,  In  pur- 
snance  to  the  terma  ot  said  latter  agreement 
and  thereby  became  discharged  from  any 
further  liability  upon  said  nota 

Plaintlfra  reply,  omitting  formal  parts.  Is 
as  follows: 

"Plaintiff  fMr  reply  to  the  answer  of  Sam  O. 
Lambert  denies  each  and  every  allegation  there- 
in coDtaised  inconsistent  with  the  allegations 
of  plaintiff's  petition,  and  alleges  that  the  mat- 
ters and  things  set  np  therein  are  no  defense 
to  plaintiff's  cause  of  action." 

niereafter  motion  for  Judgment  on  the 
pleadings  was  filed  by  the  defendant,  upon 
the  ground  that  neither  the  answer  filed  by 
the  defendant,  nor  the  reply  filed  by  the 
plalntlir  thereto,  raise  or  join  any  issue  to 
be  tried  In  this  case,  which  motion  on  the 
same  day  was  overruled  by  the  court  There- 
after, and  on  the  same  day,  said  cause  came 
on  for  trial  by  the  coiut,  the  plaintiff  offer- 
ing in  evidence  the  original  note  sued  on  in 
this  action,  and  which  was  the  only  evidence 
offered  or  introduced  at  said  trial.  Said 
plaintiff  electing  to  stand  upon  his  motion 
for  Judgment  upon  the  pleadings,  offering  no 
evidence  In  support  of  the  allegations  con- 
tained in  his  answer,  the  court  rendered 
Judgment  in  favor  of  the  plaintiff  and  em- 
bodied in  the  Journal  entry  of  Judgment 
his  ruling  upon  the  motion  for  Jndgment  on 
the  pleadings. 

It  Is  obvious  at  a  glance  that  the  only 
question  which  the  defendant  relied  upon 
for  a  reversal  Is  the  action  of  the  court  In 
overmllng  the  motion  for  Judgment  on  the 
pleadings.  As  we  understand  It,  the  conten- 
tion of  counsel  for  defendant  is,  that  be- 
cause the  reply  contains  the  words,  "incon- 
sistent with  the  allegations  of  plaintifTs  pe- 
tition," it  does  not  tend  to  Join  an  issue 
of  fact  upon  the  affirmative  defensive  mat- 
ter stated  In  the  answer  of  the  defendant. 
This  contention  seems  to  us  to  be  extremely 
technlcaL  If  these  words  were  objectionable 
to  tlie  plaintiff,  he  should  have  moved  the 
trial  court  to  strike  them  from  the  reply,  or 
attained  the  reply  In  soCb  other  manner  as 


would  have  afforded  an  49portnnity  for 
amendment  if  sustained  by  the  court,  and 
not  obscured  the  spedflc  defect  by  a  motion 
for  Judgment  upon  the  pleadings,  which  call- 
ed into  question  all  the  pleadings  filed  In  the 
caae. 

The  reply  probably  cannot  be  commended 
as  a  model  for  challeoging  the  new  matter 
set  up  as  a  defense  in  the  answer,  but  as  nb 
motion  was  filed  .which  diallenged  Its  sufil- 
deney  upon  any  spedflc  ground,  we  would 
not  be  Justified  In  reversing  the  Judgment 
of  the  trial  court  upon  an  objection  which 
to  ua  aeema  to  be  the  merest  technicality. 
Koreover,  as  the  answer  admitted  the  execn- 
ttoB  of  the  note  and  aet  up  payments  in  a 
manner  different  from  the  terms  of  the. note 
sued  on,  and  pursuant  to  a  subsequent  con- 
tract between  the  same  parties,  this,  in  a 
sense.  Is  Inconsistent  with  the  averment  in 
the  petition  to  the  effect  that  defendant  was 
Indebted  to  plaintiff  in  accordance  with  the 
terms  of  the  note. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  affirmed.  All  the  Joatlcea 
concur. 


Ex  parte  WOOD.     (Na  8127.) 

(Supreme  Court  of  Oklahoma.    July  26,  1919.) 

(ByUahut  ly  the  Court.) 

Habeas  Corpus  «=>73%— PaocKJCDiNaa— An- 

BWEa  BT  Respondeitt. 
Where  an  officer,  charged  with  an  unlawful 
restraint,  ncfflect*  to  make  a  return  to  a  writ 
of  habeas  corpus,  or  offer  an  excuse  for  his 
failing  so  to  do,  and  the  petition,  duly  verified 
en  its  face,  shows  that  the  petitioner  is  by  laid 
oiGcer  illegally  restrained  of  bis  liberty,  no  le- 
gal cauae  for  the  restraint  appearing,  snob  peti- 
tioner is  entitled  to  his  discharge. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  «=»73%.] 

Original  application  by  S.  Q.  Wood  for 
writ  of  habeas  corpus.  Petitioner  discharg- 
ed. 

Slgler  &  Howard,  of  Ardmore,  for  peti- 
tioner. 

SHARP,  J.  March  28, 1916,  8.  G.  Wood  filed 
in  this  court  his  petition,  wherein  he  alleged 
that  he  was  illegally  restrained  of  his  liberty 
by  Buck  Garrett,  sheriff  of  Carter  county,  and 
in  which  he  prayed  for  a  writ  of  habeas  corpus 
to  be  directed  to  said  sheriff.  On  the  presen- 
tation of  the  petition,  the  writ  was  Issued  and 
made  returnable  on  April  4th  thereafter. 
No  return  thereto  has  ever  been  made. 

Section  4889,  Rev.  I^aws  1910,  requires  that 
the  sheriff  or  other  person  to  whom  a  writ 
of  habeas  corpua  Is  directed  shall  make  im- 
mediate return  thereof,  and  that  if  such 
officer  neglect  or  refuse  to  make  return,  after 
due  service,  or  diall  refuse  or  neglect  to  obey 
the  writ  by  producing  the  party  named 
therein,  and  no  sufficient  excuse  be  shown 
for  such  neglect  or  refusal,  the  court  shall 
order  obedience  by  attachment    Section  4890 
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proTldea  that  the  retom  shall  be  cdgned  and 
verifled  by  the  person  making  It,  who  shall 
state:  First,  the  authority  or  cause  of  re- 
straint of  the  party  In  his  custody:  second. 
If  the  authority  be  In  writing  he  shall  return 
a  copy  and  produce  the  original  on  the  hear- 
ing; third.  If  he  has  had  the  party  In  his 
custody,  or  under  his  restraint,  and  has 
transferred  him  to  another,  he  shall  state  to 
whom,  the  time,  place,  and  cause  of  the  trans- 
fer. Said  section  also  requires  that  the  per- 
son making  the  return  shall  produce  the  party 
on  the  hearing,  unless  prerented  by  sickness 
or  infirmity,  which  fact  must  be  shown  in  the 
return.  Section  4891  provides  that  the  plain- 
tiff may  except  to  the  sufficiency  of  or  con- 
trovert the  return  or  any  part  thereof,  with 
other  provisions  not  necessary  to  here  men- 
tion. Section  4892  is  to  the  effect  that  upon 
Issues  Joined  the  court  or  Judge  shall  proceed 
in  a  summary  way  to  hear  and  determine  the 
action,  and  if  no  legal  canse  be  shown  for 
the  restraint,  or  for  the  continuance  thereof, 
shall  discharge  the  petitioner. 

The  petition  duly  verifled  on  Its  face  8how» 
that  Wood,  on  the  date  thereof,  was  Illegally 
confined  in  the  county  Jail  of  Carter  county, 
and  as  the  sheriff  in  whose  custody  he  was 
confined  has  failed  to  make  any  return,  or 
otter  an  excuse  for  a  failure  so  to  do,  the 
petitioner  should  be  discharged.  While  the 
court  has  ample  power  to  enforce  obedience 
to  its  order  by  attachment,  and  require  that 
the  sheriff  shall  make  a  return  to  the  writ, 
we  are  not  required  to  do  so,  but  may  pro- 
ceed In  a  summary  way  to  determine  the 
cause  upon  the  verified  and  undented  petltloa. 

From  a  consideration  of  the  petition  and 
numerous  exhibits  attached  thereto,  it  is 
obvious  that  the  petitioner  was  on  the  date 
complained  of  unlawfully  restrained  of  his 
liberty,  and  should  be  discharged;  and  It  is 
so  ordered.    All  the  Justices  concur. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  SWINNBX 
at  al.    (No.  723&) 

(Supreme  Court  of  Oklahoma.    July  26,  1916.) 

(SyOabM*  by  ih«  Court.) 

1.  Dauaoes  •&s»174(3)  — Fibkb  — BviDEifOE-- 
Value  of  Treks. 

In  an  action  against  a  railwav  company  to 
recover  damages  tor  permitting  fire  to  escape 
from  a  railway  locomotive,  resulting  in  the  de- 
struction and  iojui?  of  growing  fruit  trees  upon 
the  land  of  nlaintift,  evidence  as  to  the  value  of 
the  trees  woile  growinz  on  the  land  is  compe- 
tent for  the  purpose  ot  showing  the  amount  of 
plaintiff's  damage. 

[E5d.   Note. — ^Pop  other  cases,  see  Damages, 
Cent  Dig.  8f  464,  467 ;  Dec.  Dig.  <S3>174(3).] 

2.  Appeai,   and    Ebrok    e=237(3)— Grottnds 
OP  Review— Sufficiency  of  Evidence. 

In  the  absence  of  a  demurrer  to  the  evidence 
or  a  motion  for  a  directed  verdict,  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  of  the 
Jury  is  not  presented  to  tills  court  on  appeal, 
except   as  to  excessive  damages  appearing  to 


have  been  given  mider  the  inflneace  ot  psa- 
sion  and  itrejudice. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=s>237(3).J 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Oklahoma  Coon- 
ty ;  John  W.  Hayson,  Judge. 

Action  by  W.  R.  Swlnney  and  John  Snr- 
beck  against  the  Chicago,  Rock  Island  k 
Pacific  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

a  O.  Blake,  R.  J.  Roberts,  and  W.  H, 
Moore,  all  of  EI  Reno,  and  K.  W.  Shartel.  of 
Oklahoma  City,  for  plaintiff  in  error.  MTl- 
son,  Tomerlln  &  Buckholts,  of  Oklahoma  City, 
for  defendants  In  errw. 

RXJMMONS,  C.  This  action  was  commenfr 
ed  by  defendants  in  error,  plaintiffs  below, 
and  hereinafter  so  designated,  against  the 
plaintiff  In  error,  herein  styled  the  defendant, 
to  recover  the  sum  of  |304  for  the  destruction 
of  16  peach  trees,  8  apple  trees,  6  walnut 
trees,  26  fence  posts,  and  120  rods  of  fence, 
and  for  damage  to  8  peach  trees,  resulting 
from  a  fire  set  by  a  locomotive  of  defendant 
The  case  was  tried  to  a  Jury,  resulting  In  a 
verdict  for  plaintiffs  in  the  sum  of  $176.  The 
court  overruled  the  motion  of  defendant  for 
a  new  trial,  and  entered  Judgment  upon  the 
verdict,  to  which  defendant  excepted,  and 
brings  this  proceeding  in  error  to  reverse 
such  Judgment 

[t]  The  defendant  makes  three  specifica- 
tions of  error,  which  will  be  considered  In 
their  order.  It  is  first  urged  that  the  court 
erred  In  admitting,  over  the  objection  of  de- 
fendant, incompetent,  irrelevant,  and  imma- 
terial testimony.  The  testimony  of  which  de- 
fendant complains  under  this  spedflcatlon  ot 
error  consists  of  the  evidence  of  the  wit- 
nesses of  plaintiff  as  to  the  value  of  the  trees 
destroyed  and  injured  by  the  fire.  It  Is  in- 
sisted by  defendant  that  this  testimony  was 
Incompetent  for  the  reason  that  the  true 
measure  of  damages  for  the  injury  sustained 
by  plaintiffs  Is  the  difference  In  value  of 
their  farm  immediately  before  the  fire  and 
immediately  after  the  fire,  and  that  therefore 
the  only  competent  testimony  to  show  the 
damage  suffered  by  plaintiffs  would  be  evi- 
dence as  to  the  value  of  their  land  Immediate- 
ly preceding  the  fire  and  Immediately  suc- 
ceeding it  It  Is  true  that  the  rule  as  to  the 
measure  of  damages  for  this  class  of  injuries 
as  contended  for  by  defendant  is  supixjrted 
by  most  of  the  courts  of  last  resort  in  the 
United  States.  However,  there  are  several 
courts  of  high  standing  who  lay  down  the 
rule  that  the  true  measure  of  damages  for 
this  character  of  injury  is  the  fair  and  rea- 
sonable value  of  the  trees  destroyed  and  the 
difference  in  value  of  those  injured  oefoie 
and  after  the  injury.  The  Kentudiy  Court 
of  Appeals,  In  the  case  of  Louisville  &  ICasb- 
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TiUe  By.  Co.  ▼.  Beeler,  126  Ky.  828,  103  a 
W.  300,  11  L.  B.  A.  (N.  8.)  930,  128  Am.  St 
Bep.  291,  15  Ann.  Cas.  913,  sa.vs : 

"Ordinarily,  where  one  person  has  negligent- 
ly destroyed  ■  the  property  of  another,  he  is  re- 
quired to  compensate  the  person  Injured  for 
the  fair  value  of  the  property  destroyed ;  and  it 
does  not  lie  in  Us  mouth  to  say  that,  'In  de- 
stroying your  'property,  which  represented  « 
larpe  inresttnent,  I  did  you  a  service  rather 
than  an  injury.'  The  owner  of  an  estate  ia 
entitled  to  have  his  estate  in  such  condition  aa 
he  wants  it,  and  to  keep  upon  it  such  things 
as  he  pleases.  An  a-riary,  a  skating  rink,  a 
dance  pavilion,  or  the  like,  might  in  the  judg- 
ment of  the  average  person  add  very  little  to 
the  value  of  an  estate  of  land ;  and  yet  these 
tiuoga  might  represent  a  considerable  invest- 
ment of  money.  An  orchard  cannot  be  grown 
in  a  day.  It  requires  patience  and  an  outlay  of 
money  or  labor  to  produce  an  orchard.  let 
there  are  not  a  few  persona  who  would  think 
that  the  land  without  the  fruit  trees  would  ba 
worth  more  than  with  them.  Still  the  person 
who  wants  an  orchard,  and  has  invested  his 
money  in  it  cannot  be  deprived  of  his  property 
by  the  act  of  the  wrongdoer,  and  left  without 
remedy  for  the  loss  sustained,  simply  because 
his  land  for  other  purposes  or  to  other  people 
miffht  be  worth  as  much  without  the  orchard  aa 
with  it.  The  railroad  company  here  did  not 
take  the  land.  It  simply  destroyed  the  trees 
growing:  upon  the  land.  We  cannot  see  the 
Eoond  distinction  between  the  destruction  of  a 
bouse  and  the  destruction  of  a  peach  tree.  The 
question  in  both  cases  is  the  same:  What  to  the 
value  of  the  thing  destroyed  ?" 

The  same  doctrine  la  annonnced  In  Kansas 
City  &  O.  B.  Co.  V.  Rogers,  48  Neb.  653,  67 
N.  W.  602 :  Missouri  P.  B.  Co.  v.  Tipton,  61 
Neb.  49,  84  N.  W.  416;  GUman  ▼.  Brown,  116 
Wis.  1,  91  N.  W.  227. 

In  a  number  of  states  in  wblcb  tbe  rule 
that  the  measure  of  damages  Is  the  difference 
In  tbe  value  of  tbe  land  before  and  after  tbe 
fire  is  foHowed,  It  has  been  held,  nevertheless, 
that  evidence  of  the  value  of  tbe  trees  de- 
stroyed and  Injnred  is  compet«it  for  tbe 
purpose  of  aiding  the  jury  In  arrlvinK  at  the 
difference  In  the  value  of  tbe  land.  In  Mis- 
souri, K.  ft  T.  By.  Co.  v.  Lycan,  57  Kan.  635, 
47  Pac.  526,  tbe  Supreme  Court  of  Kansas 
says: 

"The  defendant  also  objected  to  witnesses  be- 
ing allowed  to  state  the  value  of  the  trees  and 
other  things  destroyed  aa  a  part  of  the  free- 
bold,  on  the  ground  that  this  was  allowing 
ttaem  to  assume  tbe  province  of  the  jury '  and 
fix  the  plaintiff's  damages.  It  is  contended  that 
tbe  question  should  have  been  confined  to  the 
value  of  tbe  farm  as  a  whole  before  and  After 
the  injnry,  leaving  the  jury  to  compute  the 
damages  by  deducting  one  from  the  other. 
While  this  is  undoubtedly  the  regular  and  prop- 
er method  of  arriving  at  such  damages  as  can- 
not be  itemized  and  definitely  measured  in  de- 
tail, it  does  not  preclude  the  use  of  the  best 
evidence  which  the  nature  of  the  case  affords. 
Where  a  thing,  whether  it  be  a  building,  a 
tree,  or  a  shrub,  is  destroyed  by  a  wrongdoer, 
the  most  natural  and  best  measure  of  the  dam- 
age is  die  value  of  the  thing  destroyed  as  ap- 
purtenant to,  or  part  of,  the  realty;  and  ordi- 
narily tbe  value  of  the  thing  destroyed  would 
be  the  measure  ot  the  Injury  to  the  freehold. 
If  for  any  reason  the  injnry  to  the  realty  should 
be  in  fact  leas  than  tbe  value  of  the  thing  de- 
•troyed,  the  plaintiff's  recovery  would  be  lim- 
ited to  the  actual  diminution  in  value  of  tbe 
realty.    Whila  tbia  might  be  shown,  either  on 


cross-examination  of  plaintiffs'  witnesses  or  as 
a  matter  of  defense,  it  does  not  prevent  proof 
by  the  plaintiff  of  the  value  of  the  thing  de- 
stroyed as  a  part  of  the  realty,  as  was  done  in 
this  case." 

The  doctrine  aimounced  In  tbe  case  last  cit- 
ed has  been  since  followed  In  Kansas.  Kan- 
sas City,  F.  S.  &  M.  B.  Co.  t.  Perry,  65  Kan. 
792,  70  Pac.  876 ;  Atchison,  T.  &  S.  F.  B.  Co. 
V.  Geiser,  68  Kan.  281,  75  Pac.  68, 1  Ann.  Cas. 
812;  St  Louis  *  S.  F.  B.  Co.  v.  Noland,  76 
Kan.  691,  90  Pac.  278;  Chicago,  H.  I.  &  P. 
B.  Co.  V.  Mosher,  76  Kan.  599,  92  Pac.  564 ; 
Atcblson,  T.  &  S.  F.  B.  Co.  v.  Arthurs,  63 
Kan.  404,  66  Pac  661. 

We  think  the  competency  of  the  testimony 
complained  of  by  defendant  has  been  'ipbeld 
by  our  own  court  in  St  I^ouls,  I.  M.  &  8.  B. 
Co.  V.  Weldon,  39  Okl.  369, 136  Pac.  8.  Com- 
missioner Robertson,  who  wrote  tbe  opinion 
of  the  court  says: 

"It  is  next  urged  that  the  court  erred  in  ad- 
mitting incompetent  evidence  aa  to  tbe  value  of 
the  property  destroyed.  •  •  •  Xhe  value  of 
the  trees  destroyed  was  searchingly  investigated 
by  expert  witness  for  the  company.  The  testi- 
mony on  all  tbe  items  of  damage  was  compe- 
tent, and  was  properly  submitted  to  the  jury." 

We  do  not  consider  it  necessary  for  us  to 
determine  in  tliis  case  whether  the  true  meas- 
ure of  damages  is  based  upon  tbe  value  ot 
tbe  trees  destroyed  and  injured  or  solely  up- 
on tbe  difference  in  value  of  tbe  land  before 
and  after  tbe  fire,  since,  under  tbe  authori- 
ties above  quoted,  the  evidence  offered  by 
plaintiffs  was  clearly  competent  and  the 
court  committed  no  error  in  overruling  tbe 
objections  of  defendant  thereto. 

[2]  Tbe  second  specification  of  error  alleg- 
ed by  the  defendant  is  that  there  was  not  suf- 
ficient evidence  to  support  tbe  amount  of  tbe 
recovery.  Tbe  defendant  did  not  demur  to 
tbe  evidence  of  plaintiffs,  and  requested  no 
Instructions  of  the  court  nor  did  it  except  to 
tbe  Instructions  given  by  tbe  court  We  do 
not  think  this  assignment  of  error  is  well 
taken,  Eilnce,  as  we  have  held  before,  there 
was  competent  evidence  l)efore  the  Jury  from 
which  they  might  have  arrived  at  a  verdict 
for  even  a  larger  amount  It  Is  argued  at 
some  length  that  from  the  evidence  l>efore 
the  court  and  jury  the  amount  of  damages 
found  by  the  Jury  was  considerably  greater 
than  the  damage  to  tbe  land  measured  by  the 
rule  of  inquiring  into  its  value  Immediately 
before  the  fire  and  immediately  after  tbe 
fire,  but  the  defendant  asked  no  instruction 
from  tbe  court  upon  this  point,  and  cannot 
now  complain,  for  tbe  first  time  in  this  court 
that  the  Jury  did  not  apply  the  true  measure 
of  damages  to  this  case.  St  U  &  S.  F.  B. 
Co.  V.  Noland,  75  Kan.  691,  90  Pac.  273; 
Muskogee  Electric  Traction  Co.  v.  Reed,  35 
OkL  835,  130  Pac  157;  Beed  v.  Scott  151 
Pac  486. 

After  the  Jury  bad  returned  Its  verdict,  the 
defendant  moved  the  court  to  reduce  the 
Judgment  to  $75,  as  being  the  maximum 
amount  Justified  by  tbe  evidence  which  mo- 
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tlon  was  orerruled.  Upon  tbe  overruling  of 
this  motion  the  defendant  rests  Its  third 
specification  of  error.  The  defendant,  hav- 
ing elected  to  go  to  the  Jury  with  this  case 
upon  the  evidence  submitted  by  the  plain- 
tiffs, without  a  request  for  Instructions  cover- 
ing Its  view  of  the  law  applicable  to  tbe  case, 
cannot,  after  an  adverse  verdict,  ask  the 
court  to  substitute  Its  judgment  for  the  Judg- 
ment of  the  jury  as  to  the  damage  sustained 
by  the  plaintiffs,  except  as  to  excessive  dam- 
ages appearing  to  have  been  given  under  the 
Influence  of  passion  and  prejudice.  Having 
concluded  that  tbe  evidence  as  to  the  dam- 
ages to  the  trees  of  plaintiffs  was  competent, 
and  that  there  was  competent  evidence  before 
the  Jury  under  the  instructions  given  by  the 
court  to  justify  the  verdict  rendered,  we  find 
no  merit  In  this  third  assignment  of  error. 

The  Judgment  of  the  trial  court  should 
therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


MUNSON  V.  FIRST  NAT.  BANK  OF 
OKMULGEE.     (No.  7186.) 

(Supreme  Court  of  Oklahoma.    July  25,  1916.) 
(Syllabut  ly  the  Court.) 

1.  SUFTICIENCY  OF  EVIDENCE. 

Record  examined  and  held,  that  the  verdict 
is  supported  by  the  evidence. 

2.  Px.EXDiNa   $=>41S(1)— Deuurkeb— Waivkb 

OF   E^OR. 

Where  the  trial  court,  ui>on.  overruling  a 
demurrer  to  the  petition  of  the  plaintiff,  grants 
the  defendant  time  to  file  an  answer  and  he 
does  so  within  the  time  granted,  he  thereby 
waives  any  error  the  court  may  have  conunit- 
ted  in  overruling  liis  demurrer. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  S$  1899, 1403;  Dec.  Dig.  €=»418(1).] 

3.  States  ®=>9— Terbitoeial  Courts— Trans- 
fer OF  Jurisdiction  on  Admission  of 
State. 

The  county  courts  of  the  at&te  of  OklahMna 
must  be  deemed  to  be  the  successors  of  the  pro- 
bate courts  of  the  territory  of  Oklahoma. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  §  4 ;    Dec.  Dig.  <S=»9.] 

4.  Garnishment  ®=»195  —  Undebtakino  bt 
Defbn  d  ant — Effect, 

Where  an  undertaking  is  executed  by  the 
defendant  pursuant  to  the  provisions  of  section 
4838,  Rev.  Laws  1010,  by  virtue  of  which  a 
garnishment  proceeding  against  him  is  discon- 
tinued,  he  is  thereby  estopped  from  questioning 
the  regularity  of  the  garnishment  proceeding. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {  385;   Dec.  Dig.  «=>195.] 

5.  States  «s»9  — County  Ooubt  —  JunliaDio- 
tion. 

A  creditor  is  entitled  to  proceed  by  garnish- 
ment in  tlie  coimty  courts  of  the  state,  under 
section  4822,  Rev.  Laws  1910,  said  section  be- 
ing applicabie  by  virtue  of  section  1563,  Stat. 
Okl.  1893,  which  was  extended  over  and  put  in 
force  in  the  state  by  section  2,  art.  25,  of  the 
Schedule  to  tiie  Oonstitution. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  {  4;   Dec.  Dig.  €=39.] 


6.  InsTBUcnoNB  Not  Bbboitzous. 

Record  examined,  and  held,  that  no  reversi- 
ble error  was  committed  by  the  trial  court  in 
the  instructions  given  or  in  refusing  to  give  cer 
tain  instructions  requested. 

Error  from  County  Court,  Okmulgee  Gotm- 
ty;  Mark  L.  Bosartb,  Judge. 

Action  by  the  First  National  Bank  of  Ok- 
mulgee against  W.  A.  Munson,  Jr.  Judg- 
ment for  plaintiff,  and  defendant  brings  e^ 
ror.    Affirmed. 

D.  P.  Farr^,  of  Okmulgee,  for  plaintiff  hi 
error.  Joe  S.  Baton  and  li.  L.  Cowley,  both 
of  Okmulgee,  for  defendant  In  error. 

KANE,  O.  J.  This  was  an  action  on  a 
promissory  note,  commenced  by  the  defend- 
ant In  error,  plaintiff  below,  against  plain- 
tiff In  error,  defendant  below.  The  petition 
was  In  the  usual  statutory  form.  The  an- 
swer was  a  general  denial,  and  an  allegation 
to  the  effect  that  there  was  fraud  In  the  pro- 
curement of  the  note,  and  a  counterclaim, 
wherein  the  defendant  prayed  afiSnnatlve  re- 
lief against  the  plaintiff.  Upon  trtal  to  the 
Jury  there  was  verdict  In  favor  of  the  plain- 
tiff, upon  which  Judgment  was  entered,  to 
reverse  which  this  proceeding  in  error  was 
commenced. 

[1,  2]  As  there  was  sufllclent  evidence  to 
support  the  verdict  of  the  jury,  no  questions 
directly  pertaining  to  the  merits  of  the  case 
are  subject  to  review.  The  first  ground  of 
reversal  Is  that  the  trial  court  erred  In  over- 
ruling the  defendant's  demurrer  to  the  plain- 
tiff's petition.  The  record  shows  that  upon 
overruling  the  demurrer,  the  court  allowed 
the  defendant  20  days  within  which  to  file 
an  answer,  and  that  in  pursuance  of  said  or- 
der the  defendant  filed  his  answer  and  coun- 
terclaim as  above  stated.  By  this  action  the 
defendant  waived  any  error  the  trial  court 
may  have  committed  In  overruling  the  de- 
murrer. Campbell  et  ah  v.  Thomburgh  et 
al.,  154  Pac.  574,  not  yet  officially  reported. 

At  the  commencement  of  this  action  the 
plaintiff  filed  his  affidavit  in  garnishment 
pursuant  to  which  a  summons  was  issued 
against  the  Bank  of  Commerce  of  Okmulgee, 
garnishee,  which  answered  that  the  defend- 
ant had  certain  moneys  on  deposit  therein. 

[3-6]  The  next  assignment  of  error  Is  to 
the  effect  that,  the  county  court,  the  court  In 
which  the  action  was  commenced,  has  no 
jurisdiction  In  garnishment  proceedings. 
This  contention  is  based  upon  the  theory 
that.  Inasmuch  as  section  4822,  Rev.  Laws 
1910,  the  section  upon  which  the  plaintiff  re- 
lies for  authority  to  proceed  by  garnishment 
In  the  county  court,  provides,  "Any  creditor 
shall  be  entitled  to  proceed  by  garnishment  in 
the  district  court  of  the  proper  county,"  etc., 
this  branch  of  the  case  must  fall,  because 
the  section  does  not  purport  to  grant  author- 
ity to  proceed  by  garnishment  In  the  county 
court,  but  In  the  district  court  of  the  pr<^>er 
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comity.  This  coBtentton  is  untenable.  The 
eonnty  oourts  of  the  state  must  be  deemed  to 
be  the  successors  of  the  probate  courts  of  the 
territory.  Section  19,  Ekiabling  Act  Sec- 
tion 2S,  art  25,  ot  the  Schedule  prorldes 
that, 

"When  this  Conatitntlon  shall  go  into  effect, 
the  books,  records,  patera,  and  proceedings  of 
the  probate  court  in  each  county,  nnd  all  caus- 
es and  matters  of  administration  and  guardian- 
ship, and  other  matters  pending  therein,  shall 
be  tranaferred  to  the  county  court  of  such 
eoonty.    •    »    •»> 

There  never  baa  been,  in  this  jurisdiction, 
a  separate  code  of  procedure  for  the  probate 
courts  prior  to  statehood,  nor  for  the  coiuity 
courts  subsequent  to  statehood.  Section 
1S63,  Statutes  of  Oklahoma  1893,  which  was 
in  force  at  the  time  of  the  adoption  of  the 
Constitution,  provides: 

"In  all  cases  commenced  in  said  probate  conrts 
wherein  the  sum  exceeds  the  jurisdiction  of  jus- 
tices of  the  peace  the  pleadings  and  practice  and 
proceedings  in  said  court  both  before  and  after 
judgment  shall  be  governed  by  the  chapter  on 
dvil  procedure  of  the  territory  governing  jdead- 
ing  and  practice  and  proceedings  in  the  district 
court.    •    •    •" 

This  provision  was  extended  over  and  put 
in  force  In  the  state  by  section  2,  art  25,  of 
the  Schedule,  which  provides: 

"All  laws  in  force  in  the  territory  of  Okla- 
homa at  the  time  of  the  admission  of  the  state 
into  the  Union,  which  are  not  repugnant  to  this 
Constitnti<m,  and  which  are  not  locally  inap- 
^caUe,  shall  t>e  extended  to  and  remain  in 
roroe  in  the  state  of  Oklahoma  until  they  expire 
by  their  own  limitation  or  are  altered  or  rQ>eal- 
ed  by  law." 

In  discussing  a  somewhat  similar  question, 
in  lindley  v.  Hill,  No.  3327,  158  Pac.  356, 
DOt  yet  officially  reported,  this  court  said: 

"It  is  true  that  in  this,  as  well  as  many  oth- 
a  instances,  the  laws  in  force  in  the  territory 
prior  to  Btatrfiood  were  not  always  precisely 
apidicable  to  the  situations  created  by  the  adop- 
tion of  the  Constitntion ;  but  where  no  greater 
npognancy  between  them  is  apparent  than  the 
dumge  in  the  name  or  style  of  a  court  having 
a  particular  jurisdictioD,  the  courts  have  had 
very  little  difficulty  in  accommodating  in  a 
practical  manner  the  old  law  to  such  slightly 
changed  conditions." 

In  the  next  assignment  of  error  counsel 
for  plalntlfC  in  error  attadcs  the  sufficiency 
of  the  gamishment  affidavit  The  record 
shows  that  on  the  27th  day  of  October,  1913, 
the  plaintiff  In  error  filed  an  undertaking 
for  the  discharge  of  the  garnishee,  as  pro- 
Tided  by  section  4838,  Rev.  Laws  1910 ;  that 
pursuant  thereto,  on  the  same  day,  there  was 
made  and  entered  an  order  in  said  cause  re- 
leasing tbe  money  garnished.  In  St  L.  CSord- 
ase  Mills  V.  Western  Supply  C5o.,  154  Pac. 
(M6  (not  yet  officially  reported),  it  was  held : 

TEhat  the  CKCcntion,  filing,  and  approval  of 
1  bond  in  compliance  with  these  statutes  estops 
the  defendant  from  questioning  the  regularity 
of  the  gamislunent  proceedings,  and  renders  the 
obligors  on  the  bond  absirfntely  liable  for  the 
amount  of  any  judgment  the  plaintiff  may  re- 
cover in  the  acbon,  without  regard  to  whether 
the  gamishment  proceedings  were  regular  or 
not." 


[8]  As  the  balance  of  the  assignments  of 
error  relate  to  exceptions  to  instructions  giv- 
en or  refused  by  the  trial  court,  which  do  not 
constitute  reversible  error,  unless  it  appears 
that  they  probably  resulted  in  a  miscarriage 
of  justice  (section  6005,  Rev.  Laws  1910),  it 
la  sufficient  to  say  of  them  collectively  that 
we  have  examined  the  instructions  given  as 
a  whole,  and  are  of  the  opinion  that  they 
fairly  and  fully  cover  all  the  points  of  law 
upon  which  it  was  neoeasary  for  the  trial 
court  to  advise  the  jury  by  instructlona  On 
the  whole  record,  we  are  satisfied  that  the 
cause  was  fairly  and  Impartially  tried,  and 
that  substantial  justice  has  been  done  be- 
tween the  parties  by  the  judgment  rendered. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  is  affirmed.  All  the  Justices  con- 
cur. 


SAND  SPRINGS  RT.  CO.  v.  BALDRIDGBl 
(No.  7806.) 

(Supreme  Court  of  Oklahoma.    July  26,  1916.) 
(Syttabut  iy  th«  Court.) 

1.  NCOLIOENOB     «=9ll6— PLKADING — ^DXEHNBS 

—Act  of  God. 
The  defense  of  an  "act  of  God"  is  a  special 
defense    in   actions   of   negligence,    and    to    be 
available  must  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  g  194;  Dec.  Dig.  «S=»116.] 

2.  Tkiai.  4=»251(1)— Ikstbuotions— AppuCiL- 

BILITY. 

It  is  not  error  for  the  court  to  refuse  to  in- 
struct upon  an  issue  not  within  the  pleadings. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   fi   587,   588,   594,  596;    Dec.   Dig.   «a» 
251(1).] 

Commlsstoners'  Opinion,  Division  No.  1. 
XSrror  from  Superior  Court,  Tulsa  County; 
M.  A.  Breckenridge,  Judga 

Action  by  Kate  Baldridge  against  the  Sand 
Springs  Railway  Company,  a  corporation. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Poe,  Htndman  &  Lundy,  of  Tulsa,  for 
plaintiff  in  error.  William  J.  Gregg,  of 
Tulsa,  for  defendant  In  error. 

RUMMONS,  C.  This  action  was  commenc- 
ed in  the  superior  court  of  Tulsa  county,  by 
the  defendant  in  error,  to  recover  damages 
from  the  plaintiff  in  error  for  the  death  of 
her  husband,  George  F.  Baldridge.  The  p^i- 
tlon  alleges  that  the  deceased  was  employe^. 
by  the  plaintiff  in  error  as  a  motorman  upon 
its  trolley  line  between  Tulsa  and  Sand 
Springs;  that  on  the  morning  of  January 
19th,  the  deceased  was  operating  a  motor  car 
upon  the  line  of  plaintiff  In  error  and  was 
approaching  the  home  station  at  Sand 
Springs,  upon  the  schedule  time  of  his  car; 
that  the  plaintiff  in  error's  servants  and  em- 
ployes negligently  ran  another  car  out  from 
a  switch  at  said  home  station,  upon  the  main 
line  of  track,  without  giving  any  warning  or 
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signal  of  sacfa  movement  or  without  any  flag- 
man being  stationed  to  give  any  signal  or 
otber  warning  to  the  approaching  car,  oper- 
ated by  the  deceased;  that  the  weather  on 
said  morning  was  foggy  and  dark  and  the 
trade  wet  and  slippery,  and  that  by  reason 
thereof  the  deceased  was  unable  to  discover 
the  other  car  upon  the  main  line  or  track  of 
plaintlfr  in  error  in  time  to  bring  bis  car 
under  control  and  prevent  the  collision  from 
which  his  death  resulted;  that  the  collision 
which  caused  the  death  of  said  Oeorge  F. 
Baldridge  occurred  without  fault,  negligence, 
or  carelessness  upon  his  part,  but  was  due 
wholly  to  the  fault,  negUgence,  and  careless- 
ness of  plaintiff  in  error,  its  servants  and 
employes,  in  the  careless  and  negligent  man- 
ner of  their  operation  of  said  other  car. 

Plaintiff  In  error  filed  the  following  an- 
swer: 

"Now  comes  the  defendant  in  the  above-en- 
titled cause  and  denies  each  and  every  fact, 
matter,  and  thing  in  plaintiffs'  petition  alleged, 
and  says  that  if  said  George  F.  Baldridge  came 
to  his  death  while  in  the  employ  of  the  defend- 
ant, that  said  death  was  caused  by  the  negli- 
fence  of  said  George  F.  Baldridge  directly  or 
y  such  contributory  negl^ence  as  amounted 
to  the  proximate  cause  of  said  injury  and  death, 
and  that  the  plaintiff  assumed  tiie  risk  of  said 
injniT,  same  beiae  incident  to  his  employment. 
"Wherefore  defendant  prays  that  plaintifb 
take  nothing  by  this  action,  and  that  defendant 
be  warranted  its  costs." 

The  cause  was  tried  to  a  Jury,  resulting  In 
a  verdict  for  defendant  in  error,  upon  which 
judgment  was  entered.  Tbe  motion  of  plain- 
tiff in  error  for  a  new  trial  having  been  over- 
ruled, it  brings  this  proceeding  in  error  to 
reverse  said  judgment. 

Tbe  only  assignment  of  error  argued  in  the 
brief  of  plaintiff  in  error  is  that  the  court 
erred  in  refusing  instruction  No.  8  requested 
by  plaintiff  in  error,  which  is  as  follows: 

"Yon  are  instructed  that  the  defendant  had  a 
full  right  under  its  franchise  to  operate  its 
railway  for  the  transportation  of  freight,  and 
had  a  right  incident  thereto  to  switch  cars  on 
and  off  of  its  main  line  at  the  point  near  what 
is  known  as  the  'Home'  station  on  said  line  of 
railway ;  that  if  you  find  th*Bt  under  ordinary 
and  usual  circumstances  said  defendant  could 
have  switched  said  freight  cars  trom  and  off 
said  line  at  the  point  where  said  accident  oc- 
curred without  sending  a  fiagman  or  switch- 
man to  warn  approachmg  motor  cars  of  their 
presence  on  said  track,  and  if  you  find  that  said 
accident  would  not  have  occurred  except  for  the 
heavy  fog,  and  if  you  find  that  said  fog  was 
unusual  and  unprecedented,  then  you  wiU  find 
that  said  accident  was  caused  by  the  act  of 
God,  and  that  defendant  is  not  liable." 

[1]  It  is  insisted  by  plaintiff  in  error  that 
the  court  erred  in  refusing  said  instruction, 
because  the  accident  which  resulted  in  the 
Injury  complained  of  was  occasioned  by  an 
unprecedented  fog  which  could  not  have  been 
foreseen,  and  therflore  was  the  result  of  an 
"act  of  God."  We  think  this  assignment  of 
error  is  without  merit,  for  the  reason  that 
the  plaintiff  in  error,  in  its  answer,  did  not 
plead  that  the  accident  was  occasioned  by  an 
act  of  Ood.    The  defense  of  an  "act  of  God," 


or  vis  major,  is  a  special  defense  in  actions 
for  negUgence,  and,  to  be  available,  must  be 
pleaded.  29  Cyc.  580;  2  Bates  PL  &  Pr. 
1201 ;  Orient  Ins.  Co.  v.  Northern  P.  Ry.  Co, 
31  Mont.  lS02,  78  Pac.  1036;  New  Haven,  etc, 
Co.  V.  Qnintard,  6  Abb.  Praa  N.  S.  (N.  I.) 
128. 

[2]  It  is  true  that  evidence  was  offered  by 
the  defendant  in  error  to  show  the  foggy  con- 
dition of  the  morning,  bat  this  evidence  Tvas 
offered  upon  the  issue  of  the  contribatory 
negligence  of  the  deceased,  pleaded  by  plain- 
tiff in  error,  to  show  that  te^use  of  the  fog 
and  the  wet  and  slippery  condition  of  tbe 
track  that  the  deceased  was  not  guilty  of 
contributory  negligence  in  not  discovering 
tbe  presence  of  the  other  car  upon  the  tracl: 
in  time  to  avoid  the  collision.  The  defense 
that  the  collision  was  occasioned  by  an  act 
of  God  appears  to  be  presented  in  this  case, 
for  the  first  time,  by  the  requested  instruc- 
tion. It  has  been  repeatedly  held  by  this 
court  that  it  is  not  error  to  refuse  to  in- 
struct the  jury  upon  matters  not  put  in  Issae 
by  the  pleadings.  First  Nat.  Bank  v.  Wal- 
worth, 22  Okl.  878,  98  Pac.  917;  Ft  Smith  & 
W.  R.  Co.  V.  Collins,  26  Okl.  82, 108  Pac.  5-10; 
Finch  V.  Brown,  27  Okl.  217,  111  Pac  391; 
Redus  V.  Mattison,  30  Oltl.  720,  121  Pac.  253; 
Chambers  v.  Van  Wagner,  82  OkL  774,  12S 
Pac.  1117 ;  Kennedy  v.  Goodman,  39  OkL  470, 
135  Pac.  936.  It  necessarily  follows,  there- 
fore, that  the  court  did  not  err  In  refusing 
the  requested  Instruction. 

This  being  the  only  error  complained  of  by 
plaintiff  in  error,  tbe  judgment  of  the  court 
below  should  be  affirmed. 

PISR  CURIAM.    Adopted  in  whole. 


PINKSTON  et  aL  V.  MARLOW.    (No.  7195J 
(Supreme  Conrt  of  Oklahoma.    July  25,  1916.) 

(BvllahfU  hv  the  Court.) 

1.  Appbal  and  Erhob  «=»977(8)— Revikw- 
DlSCEETION  OP  Tbial  Coubt  —  Gbant  ot 
New  Tbial. 

In  this  jnrisdiction,  "the  discretion  of  the 
trial  court  in  granting  a  new  trial  is  so  broad 
that  its  action  in  so  doing  will  not  be  disturbed 
on  appeal,  unless  the  record  shows  clearly  that 
the  court  has  erred  in  its  view  of  some  pur* 
and  unmixed  question  of  law,  and  that  tbe  o^ 
der  granting  a  new  trial  is  based  upon  such  er- 
roneous view  of  the  law." 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8862;  Dee.  Dig.  i8=>977(3).] 

2.  New  Triai  «=»5— Motion— Waivbb. 

Record  examined,  and  held,  that  it  does  not 
show  clearly  that  the  action  of  the  trial  court 
in  granting  a  new  trial  is  based  upon  an  errone- 
ous view  of  a  pure  and  unmixed  question  ol 
law.  Held,  further,  that  the  defendant  did  not 
waive  his  motion  for  a  new  trial,  filed  in  du« 
time,  by  subsequently  filing  an  nnanthorized 
supplemental  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  8,  13;    Dec.  Dig.  «=35.] 

Error  from  District  Court  Carter  County 
A.  Ekldleman,  Judge. 
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Action  by  G«o.  B.  Plnkston  and  others 
i«aiiist  J.  W.  Marlow.  Judgment  for  de- 
fendant, and  plalntUts  bring  error.    Affirmed. 

T.  G.  Halle,  of  Kiowa,  and  M.  0.  Halle,  of 
Atoka,  for  plalntUTa  In  error.  H.  A.  Ledbet- 
ter,  of  Ardmore,  for  defendant  In  error. 

KANE,  C.  J.  This  was  a  suit  to  quiet  title, 
commenced  by  the  plalntlfTs  In  error,  plain- 
tiffs below,  against  the  defendant  In  error, 
defendant  below. 

Hereafter  the  parties  wlU  be  designated  as 
"ptelntlfiEs"  and  "defendant,"  respectively, 
ts  tbey  appeared  In  the  trial  court. 

Cpon  trial  to  the  court  there  was  Judgment 
for  the  plaintiffs,  whereupon  the  defendant, 
in  due  time,  filed  a  motion  for  new  trial. 
During  tbe  same  term  at  which  the  Judgment 
vras  rendered  the  motion  for  new  trial  came 
on  to  be  heard,  which,  upon  motion  of  the 
defendant,  was  continued  until  the  next 
term  of  the  said  court  During  the  next 
tenn  the  motion  for  new  trial  coming  on 
again  to  be  heard,  and  the  court,  upon  mo- 
tioD  of  the  defendant,  continued  sold  hear- 
ing until  the  following  September,  1914,  term 
of  said  court  During  the  September  term 
of  said  court  the  defendant  filed  in  said 
court  his  supplemental  motion  for  new  trial. 
Tbereafter,  on  the  9th  day  of  September, 
1914,  the  cause  came  on  for  bearing  upon 
the  motion  of  the  defendant  for  a  new  trial 
and  the  supplemental  motion  of  the  defend- 
ant for  new  trial,  and  the  court,  after  hear- 
ing the  said  motions,  and  being  sufficiently 
advised  In  the  premises,  sustained  the  mo- 
tion for  new  trial. 

The  only  assignment  of  error  contained  In 
the  petition  In  error  presents  for  review  the 
action  of  the  trial  court  in  sustaining  the 
motion  for  new  trial.  The  contentions  of 
counsel  for  plaintiffs,  as  stated  in  their  brief, 
are  as  follows: 

"(1)  That  the  defendant  in  error  waived  hia 
ori^nal  motion  for  a  new  trial  by  filing  a  sup- 
plemental motion  which  set  up  new  grounds 
for  a  new  trial  and  in  direct  conflict  with  de- 
fendant in  error's  theory  of  the  case  on  the 
original  trial. 

"(21  That  a  supplemental  motion  is  not  per- 
misnble  ander  our  Code  in  any  case,  but  in  or- 
der for  a  court  to  grant  a  new  trial  upon  newly 
diKovered  evidence  the  application  must  be 
madp  upon  petition,  and  the  procedure  talcen  as 
proTidM  by  section  5037  of  the  Revised  Laws 
of  Oklahoma  1910." 

We  are  nnable  to  gather  from  the  record 
before  as  that  the  court  sustained,  or,  indeed, 
took  any  action  on  the  supplemental  motion 
tor  new  trial.    The  order  sustaining  the  mo- 
tion for  new  trial  recites  that: 
"On  this  9th  day  of  September,  1914,  came 
j     on  for  hearing  the  (Hlginal  motion  for  new  trial 
herein  and  supplemental  motion  for  new  trial, 
and  it  appearing  to  the  court  that  this  cause 
I     vaa  tried  before  the  Hon.  Stillwell  H.  Russell 
I      and  judgment  rendered  by  him  for  the  plaintiff, 
G«o.  E.  Plnkston,  and  it  being  necessary  that 


the  testimony  heard  at  the  trial  aforesaid  to  be 
transcribed  before  this  court  could  intelligently 
pass  upon  said  motion,  the  testimony  taken  at 
the  trial  of  this  cause  was  transcribed  by  the 
court  rei>orter  in  order  that  the  court  may  have 
the  aame  before  him  on  tiie  motion  for  new  trial, 
and  the  oourt,  after  havinx  heard  the  testimony 
offered  at  the  former  trial,  the  argument  of 
counsel  thereon  and  being  well  and  sufficiently 
advised  in  the  premises.  Is  of  the  opinion  that 
the  motion  for  new  trial  herein  is  well  taken 
and  that  the  defendant  should  be  granted  a 
new  trial  herein." 

[2]  Obviously  the  court  acted  upon  the  mo- 
tion for  new  trial  and  not  upon  the  supple- 
mental motion  based  upon  newly  discovered 
evidence.  We  may  assume  then,  as  counsel 
contends,  that  such  supplemental  motion  is 
not  permissible  under  the  Code,  except  as 
stated  by  them;  and  still  we  are  at  a  Ipss  to 
understand  why  the  action  of  the  court  up- 
on the  motion  for  new  trial  should  be  dis- 
turbed. Oonnael  for  plaintiffs  seem  to  con- 
tend that  by  filing  a  supplemental  motion 
for  new  trial  the  plaintiff  waived  his  mo- 
tion for  new  trial,  and  in  support  thereof 
cite  authorities  to  the  effect  that: 

"It  is  a  familiar  rule  that  when  a  party  has 
the  choice  of  two  remedies  he  must  make  hia 
election  between  them,  and  after  he  haa  made 
such  election  he  cannot  pursue  the  other  remedy. 
This  election  may  be  made  by  actions  amounting 
in  themselvea  to  a  choice  of  remedies." 

This  rule  Is  Inapplicable  to  the  case  'at 
bar.  In  this  case  the  defendant,  according 
to  the  statement  of  counsel  for  plaintiff,  had 
bnt  one  remedy,  and  that  was  his  motion 
for  new  triaL  Filing  an  unauthorized  mo- 
tion, which  the  trial  mnrt  seems  to  have 
disregarded,  certainly  would  not  deprive 
him  of  having  his  motion  for  new  trial  acted 
upon  by  the  trial  court 

[1]  In  this  Jurisdlctioa— 
"the  discretion  of  the  trial  court  in  granting  a 
new  trial  is  so  broad  that  its  action  in  so  domg 
will  not  be  disturbed  on  appeal,  unless  the  rec- 
ord shows  clearly  that  the  court  has  erred  in 
its  view  of  some  pure  and  unmixed  question  of 
law,  and  that  the  order  granting  a  new  trial  is 
based  upon  such  erroneous  view  of  the  law." 
St.  L.  &  S.  F.  R.  Ca  v.  Wooten,  37  Okl.  444. 
132  Pac.  479;  Shawnee  F.  Ins.  C5o.  v.  Board,  44 
Okl.  3,  143  Pac.  194. 

In  the  case  at  bar  the  motion  for  new 
trial  contains  all  the  statutory  grounds  for 
a  new  trial,  and  this  oourt  Is  unable  to  say 
upon  what  ground  the  oourt  below  sustained 
It  It  is  quite  apparent  though,  from  the 
excerpt  from  the  order  overruling  the  mo- 
tion for  new  trial  hereinbefore  set  out,  that 
he  weighed  the  evidence  very  carefully,  as 
hie  declined  to  pass  upon  the  motion  until  the 
evidence  taken  at  the  trial  was  transcribed 
by  the  court  reporter.  In  such  circumstances 
it  cannot  be  said  that  the  record  shows  clear- 
ly that  the  court  has  erred  in  Its  view  of 
some  clear  and  unmixed  question  of  law. 

For  the  reason  stated,  the  Judgment  of  the 
court  below  Is  affirmed.  All  the  Justices 
concur. 
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OAFFORD  ▼.  DAVIS  et  aL    (No.  4208.) 
(Supreme  Court  of  Oklahoma.    July  29,  1916.) 

(Byllaitu  hp  the  Court.) 

1.  Appeal  and  Ebbob  <S=>197(3)— HABin:.E8S 
Ebror— Vabianoe. 

Though  there  be  a  variance  between  the  al- 
legations of  a  petition  and  the  facts  proven 
without  objection  at  the  trial,  yet,  if  it  is  a  case 
where  an  amendment  to  conform  to  the  proof 
should  have  been  allowed,  the  judgment  will 
not  be  reversed  solely  because  of  such  vari- 
ance. 

[EM.  Note.^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=>197(3);  Pleading,  Cent. 
Dig.  f  1438.] 

2.  Appeal  and  Brbob  «=9233(2)— Gbounds 
OF  Review  —  Reception  of  Hvidbnck  — 
Wajveb  of  Right  to  Object. 

A  party  cannot  complain  of  the  admission 
of  evidence  over  his  objection  to  a  single  ques- 
tion, where  he  permits  lilie  evidence  of  other 
witnesses  to  be  admitted  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  iS=>233(2);  Trial.  Cent  Dig. 
i  192.] 

8.  QuiETiNO  Title  «=5>12(1)— Possession  bt 

Complainant— Necessity. 
Though  the  plaintiffs  in  a  suit  (or  the  can- 
cellation of  certain  deeds  and  to  quiet  title 
were  not  in  possession  of  the  lands,  the  title  to 
which  was  involved,  and  could  not  for  that 
reason  maintain  the  suit,  yet  where  the  de- 
fendant seelcs  afBrmative  relief,  and  asks  to 
have  his  own  title  quieted,  this  gives  the  court 
jurisdiction  of  the  nhole  controversy. 

[B3d.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  (  8;    Dec.  Dig.  <S=>12(1).] 

4.  Cancellation    op    Instbuments    «=»47— 

Evidence. 
Evidence  examined,  and  held  to  sufficiently 
support  the  decree. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instrumente,  Cent  Dig.  §{  102,  103;  Dec. 
Dig.  «=>47.] 

Error  from  District  Court,  Seminole  Coun- 
ty ;  Tom  D.  McEeown,  Judge. 

Action  by  Richmond  Davis  and  others 
against  3.  A.  GafFord.  Judgment  for  ploln- 
tUEs,  and  defendant  brings  error.     Affirmed. 

C.  Guy  CutUp,  of  Wewoka,  for  plalntlBT  in 
error.  J.  A.  Baker,  of  Wewoka,  for  defend- 
ants in  error. 

SHARP,  J.  Tbis  case  presents  error  from 
the  dlsti-lct  court  of  Seminole  county,  and 
involves  the  title  to  the  allotment  of  Sdplo 
Davis,  a  Seminole  freedman.  The  action  was 
brought  by  Sclplo's  heirs  to  cancel  a  deed  to 
said  land,  purporting  to  have  be«i  executed 
by  Sciplo  during  his  lifetime,  and  in  which 
deed  one  Charles  O.  Tate  was  named  as 
grantee.  Some  weeks  after  the  purported 
execution  of  said  deed  by  Sciplo  to  Tate,  the 
latter  conveyed  by  warranty  deed  to  the 
plaintiff  in  errw,  J.  A.  GaSord.  The  court 
in  its  decree  found  for  the  plaintiffs  and  or- 
dered canceled  each  of  the  deeds  named. 

Two  principal  points  for  reversal  are  urged 
by  counsel  for  plaintiff  in  error:  (1)  That  the 
judgment  is  contrary  to  the  law  and  the  evi- 
dence ;  (2)  .that  plaintiffs  were  not  in  posses- 


sioa  of  the  lands  bivotved,  dtber  by  them- 
selves or  tenants,  at  the  institution  of  the  ac- 
tion. The  main  contention  under  the  first  as- 
signment is  that  as  the  petition  charged  that 
the  purported  deed  from  Sdpio  to  Tate  was 
invalid  for  the  reason  that  Sdpio  never  at 
any  time  executed,  acknowledged,  or  deliver- 
ed said  deed,  nor  did  be  authorize  any  one 
else  to  sign,  execute^  or  deliver  such  deed  for 
him,  but  that  said  deed  was  a  forgery  and 
conveyed  no  title  to  said  land  or  any  part 
thereof,  the  finding  of  the  court  that  Sdpio 
was  Incompetent  to  make  a  deed  was  not 
within  the  issues  and  was  contrary  to  the  law 
and  the  evidence. 

[1 , 2,  4]  Plaintiffs  Introduced  as  witnesses 
Dilsey  Holt,  a  granddaughter,  Jane  Wash- 
ington, a  daughter,  Hannah  Davis,  a  grand- 
daughter of  Sdpio  and  daughter  of  Jane 
Washington,  and  Willie  Holt,  husband  of 
Dilsey  Holt — each  of  whom  testified  that  on 
the  occasion  of  the  visit  of  R.  M.  Tate  and 
Bud  Carter  at  the  home  of  Sdpio,  at  the 
time  the  deed  was  claimed  to  have  been 
given,  that  Tate  at  no  time  entered  the  bouse 
where  Sdplo  was,  though  all  testified  that 
Bud  Carter,  a  distant  relative  of  the  plain- 
tiffs, was  in  the  room  with  him  for  a  short 
I  time ;  and,  further,  that  no  deed  in  fact  was 
ever  executed.  The  only  material  evidence 
on  the  part  of  the  defendant  was  that  of  R 
M.  Tate,  who  testified  that  together  with  Bud 
Carter  he  witnessed  Sdpio's  mark,  and  as  a 
notary  public  took  his  acknowledgment.  B. 
M.  Tate  was  a  brother  of  Charles  O.  Tate, 
and  according  to  the  testimony  was  repre- 
senting the  latter  in  the  purchase  of  the  land. 
At  the  time  the  deed  was  said  to  have  been 
executed,  Sdplo  Davis  was  a  very  old  man- 
one  of  the  witnesses  testifying  that  he  was 
105  years  old.  All  testified  that  at  the  time 
he  was  helpless  as  a  child,  and  bad  to  be 
constantly  cared  for  and  looked  after  by  his 
children  and  grandchildren,  who  lived  with 
him,  or  in  nearby  cabins.  B.  M.  Tate  ad- 
mitted that  on  account  of  the  transaction  be 
had  been  arrested,  but  testified  that  he 
thought  the  case  against  him  had  been  dis- 
missed. Don  Campbell,  a  witness  for  defend- 
ant on  an  immaterial  point,  being  asked  on 
cross-examination  in  respect  to  B.  M.  Tate's 
general  reputation  for  truth  and  veradty  In 
the  community,  having  qualified,  statM  that 
he  did  not  think  It  was  "very  bad."  The  deed 
from  Sdplo  to  Charlee  O.  Tate  redtes  on  its 
face  a  consideration  of  $1  and  other  good 
and  valuable  considerations,  but  B.  M.  Tate 
testified  that  he  gave  Sdpio  $20  for  his  40- 
acre  allotment.  What  the  other  good  and 
valuable  considerations  were  does  not  appear, 
though  two  of  Sclplo's  Idnsmen  testified  that 
Bud  Carter  left  with  either  Dilsey  or  Sdplo 
a  box  of  ginger  snaps.  However  that  may 
be,  we  are  not  called  upon  to  pass  upon  the 
question  of  the  suffldency  of  the  considera- 
tion, for  we  are  convinced  ttom  the  evidence 
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in  the  record  that  no  deed  was  ever  ezecated 
by  the  sick,  helpless,  Ignorant  centenariaiL 
Whether  the  execution  was  la  fact  a  forgery, 
either  In  the  first  or  second  degree  under  the 
statute^  need  not  be  considered,  for  the  reason 
that  the  testimony  offered  by  plaintiffs,  tend- 
ing to  show  the  utter  incompetency  of  Scipio 
Davis  to  understand  or  comprehend  the  na- 
tare  of  the  transaction,  was  introduced  with- 
out objection  on  the  part  of  the  defendant, 
except  as  to  one  question.  The  rule  is  well 
recognized.  In  this  Jurisdiction,  that  where  no 
sufficient  objection  Is  made  that  the  evidence 
offered  is  not  within  the  Issues,  and  luroof 
is  submitted  which  may  tend  to  enlarge  the 
issues.  If  the  case  be  one  where  the  amend- 
ment of  the  petition  ought  to  have  been  allow- 
ed to  conform  It  to  the  facts  proved,  the  Judg- 
ment will  not  be  reversed  solely  on  the  ground 
of  a  variance  between  the  facts  proved  and 
the  allegations  of  the  petition.  Mnlhall  v. 
Unlhall,  3  Okl.  304, 41  Paa  109;  Love  v.  Kirk- 
bride  Drilling  &  Oil  Co.,  37  OkL  804, 120  Pac. 
858;  Homeland  Realty  Ca  v.  Robinson,  39 
OkL  691,  136  Fac.  685;  Missouri.  O.  &  6. 
By.  Co.  ▼.  Collins,  160  Pac.  142.  It  is  true, 
upon  the  direct  examination  of  Richmond 
Davis,  counsel  for  defendant  objected  to  one 
question  touching  the  competency  of  Sdplo 
to  make  a  deed.  All  other  evidence  of  like 
character  was  admitted  without  any  form 
of  objection.  In  such  circumstances,  error 
in  permitting  the  witness  to  answer  the  ques- 
tion will  not  be  sufiSclent  ground  for  a  rever- 
sal of  the  judgment.  It  has  frequently  been 
held  that  a  party  cannot  complain  of  the  ad- 
mission of  evidence  over  his  objection,  where 
other  evidence  of  the  same  tenor  was  admit- 
ted without  obJecUon.  3  G.  J.  816;  Douglas 
Land  Co,  v.  T.  W.  Thayer  Co.,  107  Va.  292, 
58  S.  E.  1101;  McPherson  v.  Andes,  75  Mo. 
App.  204;  Gulf,  0.  &  S.  F.  B.  Co.  v.  John, 
»  Tex.  Civ.  App.  342,  29  S.  W.  668;  San 
Antonio  V.  Potter,  31  Tex.  Ov.  App.  263.  71 
S.  W.  764.  For  the  reasons  stated,  we  do 
not  think  the  first  assignment  well  taken. 
[3]  The  assignment  that  the  plaintiffs  were 
not  In  ijossession  of  the  lands  in  controversy, 
either  by  themselves  or  tenants,  at  the  Insti- 
tution of  the  action,  overlooks  the  fact  that 
the  defendant  In  his  answer,  after  setting  up 
title  In  himself  to  the  land  in  question,  asked 
that  Judgment  be  entered  decreeing  the  valid 
title  to  said  laud  to  be  In  him,  and  quieting 
bis  title  to  said  premises  as  against  plain- 
tiffs' claims  and  demands.  Such  being  the 
case,  the  court  had  Jurlsdlctim  without  re- 
gard to  whether  in  fact  the  plaintiffs  were  or 
were  not  in  ipossesslon.  The  precise  ques- 
tion was  Involved  in  Davenport  v.  Wolf  et 
al.,  158  Fac.  882,  recency  decided  by  this 
ooart,  and  not  yet  officially  reported,  where 
It  was  said  that  It  Is  no  objection  to  the 
Jurisdiction  of  the  court,  In  an  action  to 
quiet  title,  that  plaintiff  Is  not  In  posseflsloi), 
where  defendant  flies  a  crooHietltlon,  asking 


that  his  own  title  be  established  and  quieted, 
as  the  court  is  thereby  given  Jurisdiction  of 
the  entire  controversy.  The  opinion  Is  well 
fortified  by  authorities,  and  the  rule  announc- 
ed is  decisive  of  the  question. 

The  other  points  urged  for  a  reversal  are 
without  sufficient  merit  to  call  for  a  further 
consideration  of  the  case. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur. 


LDSE  et  aL  v.  EDDINQTON.    (No.  7638.) 
(Snpieme  Court  of  Oklahoma.    July  26,  1916.) 

(SylUibua  ly  (fc«  Cowrt.} 

RaILBOADS    «:=>265  —  OrXBATIOIf— CiOlCFANm 

LlABUi— LiCENSEX, 
Where  the  receivers  of  a  railroad  compai^, 
by  mere  license  or  permission  of  another  rail- 
road company,  without  bein^  the  lessee  of  such 
company,  run  trains  over  a  road  owned  and 
operated  by  such  other  company,  and  in  so  do- 
ing, kill  live  stock  on  such  road,  which  injury 
occurs,  not  from  any  negligence  in  the  opera- 
tion of  the  particular  tram,  but  in  consequence 
of  the  omission  to  inclose  tne  road  with  a  good 
and  lawful  fence,  such  receivers  are  not  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  838-863;    Dec.  Dig.  «=>265.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Carter  County; 
Thomas  W.  Champion,  Judge. 

Action  by  S.  P.  Eddington  against  James 
W.  Lnsk  and  others,  receivers  of  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    'Reversed  and  remanded. 

W.  r.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnscbfflldt  and  B.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintiffs  in  error.  J.  B. 
Champion,  of  Ardmore,  for  defendant  in  er- 
ror. 

BODWAREKS,  a  As  a  matter  of  conven- 
ience, the  parties  will  be  referred  to  as 
plaintiff  and  defendants,  according  to  their 
position  in  the  lower  court 

This  action  was  instituted  by  the  plaintiff, 
In  the  Justice  court  of  Carter  county,  and 
from  the  Judgment  rendered  for  the  plaintiff 
In  that  court  was  appealed  to  the  county 
court  and  there  tried  and  Judgment  again 
rendered  for  the  plaintiff,  and  the  defendants 
appeal  to  this  court  The  record  discloses 
that  on  the  11th  day  of  July,  1914,  a  yearling 
bull,  the  property  of  plaintiff,  was  killed  up- 
on the  railroad  right  of  way  at  Mullen's 
Crossing,  four  miles  east  of  Ardmore,  and 
that  on  the  7th  day  of  July  a  cow,  the  prop- 
erty of  plaintiff,  was  killed  about  three 
miles  east  of  Ardmore.  This  action  is  to  re- 
cover damages  for  the  killing  of  said  animals. 
The  record  discloses  that  the  line  of  rail- 
way upon  which  the  animals  were  killed  is 
owned  by  the  Rock  Island  Railroad,  but  that 
the  defendants,  as  receivers  of  the  Frisco 
Railroad,  operated  trains  over  said  line.    The 
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tbeory  of  tbe  plaintiff  la  that  by  reason  of 
the  failure,  refusal,  and  nes^ect  of  the  defend- 
ants to  keep  up  the  fence  along  the  right  of 
way,  which  they  wrongfully,  carelessly,  and 
negligently  permitted  to  be  left  open  and 
down,  that  the  live  stock  strayed  upon  the 
right  of  way  and  were  killed.  No  one.  tes- 
tifies as  to  the  actual  circumstances  under 
which  the  animals  were  killed,  but  from  the 
time  fixed  by  some  of  the  witnesses,  at 
which  the  train  of  the  Frisco  passed  over 
this  part  of  the  track,  there  Is  possibly  evi- 
dence to  warrant  the  Jury  In  finding  that 
the  animals  were  killed  by  a  Frisco  train. 

The  statute  covering  tbe  tanBhtts  of  Its 
line  by  a  railroad  (sections  1435  and  1438, 
Revised  Laws 'of  1910)  Is  as  follows: 

"1436.  It  ghall  be  the  duty  of  every  person 
or  corporation  owning  or  operating  any  railroad 
in  the  state  of  Oklahoma  to  fence  its  road,  ex- 
cept at  public  highways  and  station  grounds, 
with  a  good  and  lawful  fence." 

"1438.  Whenever  any  railroad  corporation  or 
the  lessee,  person,  company  or  corporation  op- 
erating any  railroad,  shall  neglect  to  build  and 
maintain  such  lawful  fence,  such  railroad  cor- 
poration, lessee,  person,  company  or  corpora- 
tion operating  the  same,  shall  be  liable  for  all 
animals  killed  by  reason  of  the  failure  to  con- 
struct such  fence." 

In  the  case  of  E.  O.,  F.  S.  &  O.  Railway 
Co.  T.  Bwlng,  23  Kaa  273,  under  a  similar 
statute,  It  Is  held: 

"  Where  a  railway  company,  by  the  mere  li- 
cense or  permission  of  another  company,  runs 
an  engine  over  the  road  of  the  latter  company, 
without  being  the  assignee  or  leasee  of  such 
company,  and  a  cow  is  killed  by  the  engine  on 
the  road,  which  injury  occurs  not  from  any  neg- 
ligence in  the  running  of  the  engine,  but  in  con- 
sequence of  the  omission  to  inclose  the  road 
with  a  good  and  lawful  fence,  to  prevent  ani- 
mals being  on  such  road,  a  judgment  for  dam- 
ages, attorney's  fees  and  costs  may  be  properly 
rendered  against  the  company  owning  the  road." 

The  court  declined  to  decide  whether  or 
not  the  company  operating  the  particular 
train  by  wUch  the  animals  were  killed 
would  in  any  event  be  liable. 

It  Is  not  contended  In  the  case  at  bar  that 
these  defendants,  or  the  railroad  company 
for  which  they  are  receivers,  owned  the 
rdad  upon  which  the  animals  were  killed, 
nor  Is  it  contended  that  they  operated  the 
same  or  that  they  did  more  Uian  operate 
trains  upon  this  line  of  road,  which  was 
owned  and  (derated  by  another  railroad 
corporation. 

In  the  case  of  E.  P.  Ry.  Co.  v.  Wood,  24 
Kan.  619,  In  which  the  Kansas  Padflc  Rail- 
way Company  was  sued  for  damages  for  ani- 
mals killed  upon  its  road  by  reason  of  fail- 
ure to  fence  and  in  which  the  plaintiff  re- 
covered Judgment  against  the  railroad  com- 
I>any  for  damages  for  stock  killed  by  a  tmln 
upon  such  road,  operated  by  tbe  receivers, 
the  question  was,  whether  or  not  the  com- 
pany or  the  receivers  were  liable^  Justice 
Brewer,  In  rendering  tbe  opinion,  says: 

"Upon  tbe  other  qnestion,  as  the  statute  has 
made  no  exception  on  account  .of  a  receiver, 
the  courts  are  not  warranted  in  malting  one. 
This  Is  not  a  case  in  irbich  a  party  is  relieved 


from  a  statutory  duty  because  a  superior  duty 

or  force  prevents  compliance.  It  may  be  true, 
as  counsel  urge,  that  after  full  possession  has 
been  transferred  to  the  receiver,  the  company 
may  not  enter  to  build  the  fence,  and  that  the 
court  appointing  the  receiver  would  punish  for 
contempt  any  such  interference  with  his  pos- 
session. If  the  statute  had  been  enacted  after 
the  appointment  of  a  receiver,  it  may  well  be 
that  this  argument  would  be  conclusive.  But 
here  the  statute  was  in  force  years  before  the 
appointment  of  any  receiver.  The  con*pany 
failed  to  comply  with  its  behests.  It  accepted 
tbe  alternative,  1.  e.,  liability  for  all  stock  kill- 
ed by  trains  run  upon  its  road.  This  liability 
arises,  not  from  any  negligence  in  the  running 
of  the  trains,  any  misconduct  of  tbe  receiver 
or  his  employes.  If  it  did,  it  might  well  be 
argued  that  his  should  be  the  responsibility. 
Tbe  default  is  that  of  the  company.  It  did  not 
complete  its  road  as  the  statute  contemplated 
that  it  should  be  completed.  It  is  not  the  the- 
ory of  the  law,  that  the  receiver  succeeds  to 
the  company  in  all  its  powers  and  duties  of 
construction  and  completion  of  the  road.  He 
simply  preserves  the  property  pending  the  liti- 
gation for  its  future  owners.  He  takes  the 
road  as  he  finds  it,  and  unless  specially  ordered 
otherwise  by  the  court  api)ointing  him,  he  dis- 
charges his  full  duty,  and  is  guilty  of  do  omis- 
sion, no  misconduct,  if  he  turn  it  over  at  the 
close  of  his  trust  in  as  good  condition  as  he  re- 
ceived it.  So  that  it  cannot  be  said  that  the 
want  of  a  fence  is  his  default.  Whether  the 
property  of  the  corporation  in  bis  hands  can  be 
charged  with  injuries  resulting  from  the  de- 
fault of  the  company  prior  to  his  appointment, 
we  need  not  stop  to  mquire.  By  the  record, 
the  only  one  in  default  was  the  company,  and  it 
alone  is  sought  to  be  charged  with  the  responsi- 
bility.   •    •    • 

"A  distinction  may  be  drawn  between  those 
statutory  duties  which  require  constant  action 
on  the  part  of  those  operating  the  road,  such  as 
ringing  the  bell  at  every  crossing,  and  those 
which,  like  the  one  in  question,  are  of  the  na- 
ture of  permanent  improvements.  If  the  com- 
pany has  complied  with  the  former  while  it  was 
running  and  operating  the  road,  an  omission 
during  the  possession  of  the  receiver  may  not 
be  the  default  of  the  company.  But  an  omiseion 
of  the  latter,  when  the  company  had  the  power 
and  opportunity  to  obey,  is  its  default,  and  one 
for  which  it  remains  liable  so  long  as  its  char- 
tered relations  continue  .to  tht  road." 

There  Is  no  particular  difference  between 
the  statute  under  consideration  by  the  Kan- 
sas court  and  the  statute  here.  It  will  be 
observed  that  by  our  statute  (section  1438), 
supra,  the  lessee,  person,  company,  or  cor- 
poration operating  any  railroad,  who  shall 
neglect  to  build  and  maintain  a  lawful  fence, 
is  made  liable  for  all  animals  killed  by  reason 
of  such  failure.  Tbis  statute  does  not  re- 
quire that  the  train  doing  the  injury  be  own- 
ed and  operated  by  tbe  company  owning  and 
operating  the  road,  bnt  the  liability  fixed  is 
general  for  "all  animals"  killed.  Tbe  statute 
does  not  mention  the  matter  of  negligence  in 
the  management  of  the  train  doing  the  in- 
Jury,  nor  make  the  liability  contingent  in 
any  particular  upon  negligence  In  its  opera- 
tion, and,  in  onr  Judgment,  if  the  negligent 
operation  of  a  train  would  make  the  com- 
pany operating  the  same  liable  for  the  ani- 
mals killed  by  such  negligence',  it  would  still 
not  r^ieve  the  company  owning  and  operat- 
ing the-  road  from  Its  statutory  liability  by 
reason  of  failure  to  build  and  maintain  a 
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fencfc  In  the  case  at  bar,  however,  there  Is 
no  competent  evidence  whatever  that  there 
vas  any  negligence  In  the  operation  of  the 
tnihi  by  which  the  animals  In  question  were 
killed,  and,  in  the  absence  of  such  evidence, 
tbe  defendants  in  this  case  are  not  liable. 
Xlie  cause  is  reversed  and  remanded. 

P£K  CURIAM.    Adwted  in  wbols. 


HASKEW  V.  KNIGHTS  OF  MODERN  BtAO- 
CABKES.     (No.  6957.) 

(Snpraae  Court  of  Oklabonia.    July  25,  1916^) 

(SvJlahui  ly  the  Court.) 

L  IKSORANCB  ft»817(l)— FbATKBNAL  BgNKriT 

Insubarck — Psoore  of  Loss. 
Id  an  action  on  a  benefit  certificate  of  a 
fraternal  insurance  association,  the  plaintiff 
mast  prove  a  reasonable  complianoa  with  the 
requirements  of  the  association  as  to  the  fur- 
nishing of  proofs  of  death. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  {S  1999,  2000;  Dec.  Dig.  «3>817(1).] 

2.  IssiTRANCK  «=>789(1)— Fbatsrjjai,  Benxftt 

IXStTBANCE — PBOOFB  Or  LOBS. 

A  member  of  a  fiatemal  iasuranea  anoda- 
tion,  in  bis  appUoation  for  membenblp.  agreed 
that  DO  claim  by  his  boneficiaij  should  be  valid 
until  proofs  were  made  and  filed,  establishing 
«Kh  claim  in  accordance  with  the  laws,  rules, 
and  regulations  of  the  association  in  force  at  the 
time  sudi  claim  was  made.  Upon  the  death  of 
the  insured,  and  after  proofs  were  received, 
the  assodstioD  requested  that  the  proote  be 
made  in  a  manner  not  provided  (or  in  the  laws, 
roles,  and  regulations.  Held,  that  the  officers  of 
the  assodatioB  were  without  power  to  impose 
farther  duties  upon  the  beneficiary  as  to  the 
manner  of  making  the  proo&  of  death ;  that 
the  beneficiary  oould  not  b«  required  to^  comply 
\rith  such  unwarranted  requests;  and  that  from 
the  record  it  appears  that  the  proofs  of  death 
msonably  complied  with  the  laws,  rules  aud 
regulations  of  the  assodation. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  1963, 1964;  Dec.  Dig.  «=>789(1).} 

S.  Insitrarck  «=a789(2>— Fbatebnat.  BcNxnT 
IlfSURAIfCB— PKOora  OF  Dbath— Waivxb  ov 
Objections. 
Where  proofs  of  death  are  received  and  re- 
tained without  condition  or  objection,  except  to 
demand  compliance  with  certain  requests  of  tbe 
aaaodation,  which  requests  it  had  no  authority 
to  malce,  uie  assodation  will  be  held  to  have 
waived  any  objections  thereto,  which  it  might 
othemise  have  urged. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1965;  Dec.  Dig.  «s»789(2).] 

4.  IssuKANCE  <S=»805(1)  —  Fbatebnal  Bene- 
rrr    IifsnuANCK  —  Actions  —  CoNmxiONS 
Pbecbdirt. 
The  failure  of  a  fraternal  insurance  associ- 
ation to  comply  with  tbe  provision  of  its  by- 
laws,  in    regard    to   the   disapproval   of  death 
claims,  excuses  the  benefidary  from  complying 
vich  the  further  and  related  provision,  that  all 
claims  must  be  submitted  to  the  proper  tribu- 
nals within  the  order  before  commencing  a  suit 
in  Isw  or  equity,  and  permits  such  benefid.iry 
to  maintain  an  action  on  the  benefit  certificate 
in  the  eoarts  of  this  state,  without  first  having 
sought  relief  in  the  tribunals  of  the  association. 
[Ed.  Note. — For  other  cases,   see  Insnraneek 
Cent.  Dig.  t  1987 ;    Dec  Dig.  «S=»805(1)  J 


Error  from  District  Court,  Biyan  Oonnty ; 
Jesse  M.  Hatcfaett,  Judge. 

Action  by  MoIUe  Easkew,  n^  Curlngton, 
against  tbe  Knights  of  Modern  Maccabees. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

J.  M.  Crook,  of  Oklahoma  City,  and  W.  B. 
Stone,  of  Durnnt,  for  plaintiff  In  error.  Por- 
ter Newman  and  Frank  E.  Jones,  botb  of 
Dnrant,  and  S.  H.  Kyle,  of  Blsbee,  Arl2.,  for 
defendant  )bi  error. 

SHARP,  J.  This  was  an  action  to  recover 
$1,000  on  a  benefit  certificate  Issued  April 
18,  1906,  by  defendant,  Knights  of  Modern 
Maccabees,  to  James  Henry  Curington,  plain- 
tiff being  the  beneficiary  named  therein.  The 
Insured  died  May  22,  1006,  a  member  in  good 
standing  of  defendant  order,  at  which  time 
tbe  plaintiff  was  a  child  11  years  of  age. 
Notice  of  the  death  of  the  Insured  was  sent 
to  the  assodation,  and  blank  proofs  of  death 
were  by  It  sent  to  plaintiff's  mother,  to  be 
filled  out  as  directed.  Said  proofs  of  death 
were  filled  out  July  3,  1006,  and  returned  to 
the  association,  which  received  them  July 
28,  1006.  The  association  then  sent  notice 
to  plalntlfTs  mother  that  she  must  be  ap- 
pointed guardian,  and  sent  new  blank  proofs 
of  death  upon  which  the  guardian  should 
make  out  the  required  proofs.  In  1907  a 
copy  of  the  appointment  of  plaintiff's  moth- 
er, as  her  guardian,  was  sent  to  the  associa- 
tion, but  It  still  objected  that  the  claimant's 
affidavit  was  signed  by  the  minor  child,  and 
not  by  the  gnardlan.  In  1909  and  1910,  it 
seems  that  further  attempts  were  made  to 
comply  with  the  requests  of  the  assodation, 
and  on  April  7,  1918,  new  affidavits  were 
sent  to  It  by  her.  Being  unable  to  effect  a 
settlement,  action  to  recover  the  amount  of 
the  benefit  certificate  was  commenced  July 
23,  1813.  OMal  was  had  to  the  court,  and 
Judgment  rendered  for  the  defendant  Mo- 
tion for  a  new  trial  having  been  overruled, 
plaintiff  brings  error  to  this  court. 

Plaintiff  in  error  seeks  a  reversal  of  this 
case  upon  two  grounds:  d)  That  tbe  court 
erred  In  finding  that  suffident  proofs  of 
death  were  not  made  out  by  the  benefidary ; 
(2)  that  the  court  committed  error  In  conclud- 
ing that  It  was  Incumbent  upon  the  ben- 
efidary to  first  seek  redress  In  the  order  It- 
self before  commencing  an  action  In  the 
courts. 

With  regard  to  the  first  proposition.  It 
Is  complained  that  the  court  erred  In  find- 
ing that  the  proofs  of  death  made  out  July 
3,  1906,  were  not  a  sufficient  compliance 
with  the  requirements  of  the  assodation.  In 
the  application  for  membership  It  was  agreed 
by  the  Insured  as  follows: 

"I  further  agree  that  no  claim  by  myself  it 
my  benefidary  shall  be  a  vaUd  daim  against 
this  order  until  riroofs  shall  be  made  and  filed 
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establiafalng  aneh  daim  in  accordance  with  the 
lawi,  rules,  and  regulations  of  the  association 
in  force  at  the  time  such  daim  is  made,  and 
the  failure  to  file  such  proof  shall  be  in  itself  a 
good  defense  to  an^  action  which  may  be 
brooght  upon  the  certificate  issued  upon  this  ap-. 
plication.'' 

By  the  parties  to  this  action  it  Is  stipulated 
and  agreed  that  the  only  by-law  of  the  socie- 
ty having  to  do  with  the  making  of  proofs 
of  death,  introduced  in  evidence,  Is  section 
84  of  the  by-laws,  reading  as  follows : 

"Immediatply  upon  the  death  of  a  life  member 
in  good  standing  proofs  thereof  shall  be  sent  to 
the  great  record  keeper,  on  the  form  prescribed 
by  the  executive  committee,  and  under  the  seal 
and  signed  by  the  commander  and  record  keep- 
er of  the  tent  of  which  he  was  a  member,  and 
mast  state  his  name  in  full,  date  of  joining  the 
order,  date  and  canse  of  his  death,  amount  con- 
tributed to  the  life  benefit  fund,  and  the  name 
of  the  pers<m  or  persons,  if  known,  to  whom  the 
benefits  are  to  be  paid.  Upon  the  approval  and 
receipt  of  such  proofo  the  same  shall  be  laid 
before  the  proper  officers  and  upon  such  approv- 
al shall  be  paid  by  warrant  of  the  order  as  pro- 
vided in  these  laws." 

The  other  stipulations  regarding  the  fur- 
nishing of  proofs  of  death  are  as  follows: 

"It  is  hereby  agreed  and  stipulated  that  Beu- 
lah  Curington  has  duly  qualified  and  made  the 
bond  required  by  law,  and  had  letters  of  guard- 
ianship Issued  to  her  over  the  person  and  estate 
of  Mollie  Curington,  a  minor,  on  the  14th  day  of 
October,  1906,  by  the  county  court  of  Fannin 
county,  state  of  Texas,  and  the  said  appoint- 
ment was  in  all  respects  regular  and  as  made 
and  provided  by  law  in  such  cases. 

"Statement  of  death  of  James  H.  Curington: 
On  the  28th  day  of  May,  1906,  M.  L.  Guthrie, 
record  keeper,  A.  O.  Hooker,  commander,  and 
T.  H.  Seely,  tent  physician,  of  the  local  tent 
of  Knights  Modwn  Maccabees,  of  Santa  Anna, 
Texas,  prepared  and  sent  to  the  great  record 
keeper,  A.  M.  Slay,  at  Port  Huron,  Midiigan, 
on  the  forms  prescribed  by  the  executive  com- 
mittee of  said  order,  a  statement  showing  the 
death  of  James  H.  Curington,  the  cause  of 
death,  .duration  of  last  illness,  the  name  of  the 
tent  physician,  date  of  initiation,  that  deceased 
was  a  member  of  said  tent,  the  name  of  the  ben- 
eficiary, which  was  in  the  usual  form. 

"[Signed]    M.  L.  Guthrie,  Record  Keeper. 
"A.  C.  Hooker,  Commander. 

"Proof  of  death  of  Jajnes  H.  Curington:  On 
the  3d  day  of  July,  1906,  statement  by  E.  L. 
Howard,  the  physician  who  attended  James  H. 
Curington,  in  his  last  illness,  and  Sam  Allen, 
the  undertaker,  who  buried  James  H.  Curing- 
ton, both  of  Brownwood,  Texas,  were  made  out 
on  the  blanks  prescribed  by  the  executive  conunit- 
tee,  in  the  usual  form,  and  sworn  to  by  said  E. 
Xi.  Howard,  and  Sam  Allen,  and  transmitted  to 
the  great  record  keeper  at  Port  Huron,  Michi- 
gan. That  said  statement  was  duly  signed  by 
A.  O.  Ho<^er,  commander,  and  M.  L.  Guthrie, 
record  keeper  of  the  local  tent,  at  Santa  Anna, 
Texas,  but  not  under  oath.  This  proof  was  re- 
ceived by  the  record  keeper  on  July  28,  1908. 

"The  proofs  of  death,  1913 :  That  on  the  7th 
day  of  April,  1913,  the  beneficiary,  Mollie  Has- 
kew,  formerly  Mollie  Curington,  but  who  had 
married  prior  to  this  date,  sent  to  the  great 
record  keeper  at  Port  Huron,  Michigan,  upon 
the  blanks  furnished  by  him  an  afiidavit  of  her- 
self to  establjah  proof  of  the  death  of  James 
H.  Curington,  and  her  interest  in  the  policy 
hdd  by  him,  in  said  order,  which  said  affidavit 
showed  that  said  affiant  was  the  daughter  of  the 
deceased,  James  H.  Curington,  and  named  in  the 
pt^cy,  carried  by  him  in  said  order  as  the  bene- 
ficiary, and  on  the  13tb  day  of  January,  1913, 
R  L.  Howard  made  an  affidavit  to  the  effect 


that  he  was  a  practldsg  phydetan,  and  attend- 
ed the  said  James  H.  Cunngton  in  his  last  sick- 
ness ;  that  tlie  cause  of  his  death  was  gaulstone ; 
that  said  death  occurred  on  the  22d  day  of  May. 
1906,  at  Thrifty,  Texas ;  that  same  was  filled 
out  on  blanks  tarnished  by  said  order  and  was 
in  proper  form  and  sworn  to." 

[1]  An  examination  of  these  agreements 
will  shew  that  the  by-law  as  to  proofs  of 
death  was  complied  with.  It  Is  true  there 
is  In  the  record  testimony  of  A.  M.  Slay,  to 
the  effect  that  the  proofs  were  not  properly 
made  out ;  but  none  of  the  facts  upon  which 
he  based  his  statement  showed  that  the 
proofs  were  not  in  reasonable  compliance 
with  the  application  of  the  insured  and  with 
section  84  of  the  by-laws.  That  a  reasonable 
compliance  In  such  cases  is  all  that  is  re- 
quired, this  court  has  previously  held.  St. 
Paul  F.  &  M.  Ins.  Co.  v.  Mlttendorf,  24  Okl. 
651. 104  Paa  354,  28  Ij.  E.  A.  (N.  S.)  651 ;  Con- 
tinental casualty  Co.  v.  Wynne,  36  OkL  S25, 
333, 129  Pac.  16.  See  2  Bacon,  Benefit  Socle- 
ties  and  Life  Insurance,  g  404. 

[2]  The  beneficiary  having  compiled  with 
the  requirements  of  the  order,  It  was  not  in- 
cumbent upon  her  to  furnish  additional  af- 
fidavits called  for  by  it.  In  Modem  Order 
of  Praetorians  v.  Kennedy,  167  Pac.  926,  the 
society  defended  the  action  on  the  ground 
that  the  insured,  prior  to  his  death,  had  al- 
lowed his  certificate  to  lapse  for  failure  to 
pay  dues,  and  in  his  application  for  rein- 
statement had  made  false  warranties,  .where- 
by the  defendant  was  released  from  liability 
under  the  certificate.  Under  the  constitution 
of  the  order  It  was  not  required  that  a  mem- 
ber, who  had  allowed  his  certificate  to  lapse 
for  30  <dayB  or  less,  should  make  a  written 
application  for  reinstatement;  and  it  was 
held  in  the  opinion  that  the  assodatiou  did 
not  have  the  right  to  require  him,  as  a  condi- 
tion precedent  to  reinstatement,  to  make 
such  written  application,  and,  therefore,  that 
any  statements  which  he  made  In  the  ap- 
plication for  reinstatement  were  not  binding 
upon  hl^  beneficiary  as  wn  rantles  or  other- 
wise. And  so.  In  the  present  case,  the  ben- 
eficiary not  being  required  by  the  laws,  rales, 
and  regulations  of  the  association  to  make 
out  and  forward  the  additional  affidavits  re- 
quested, the  association  .was  not  Justified  la 
refusing  consideration  of  the  daim  by  reason 
of  the  failure  to  comply  with  such  arbitrary 
requests. 

[3]  The  testimony  shows  that  the  proofs  of 
loss  furnished  by  the  beneficiary  at  different 
times  were  not  returned  to  her,  but  were  re- 
tained by  it,  and  additional  afildavlts  de- 
manded. This  is  very  much  the  state  of  facts 
which  was  before  the  court  in  Pacific  Mut. 
Life  Ins.  Co.  V.  O'NeU,  86  Okl.  792,  130  Pac. 
270.  In  that  case,  the  proofs  were  received 
and  retained  by  the  insurance  company  with- 
out condition  or  objection,  except  to  call  for 
the  names  of  additional  witnesses  who  were 
passengers  on  the  train  at  the  time  of  the 
insured's  death.  It  was  held  that  the  com- 
pany, by  such  conduct  on  Its  part  waived  any 


Digitized  by 


Google 


OO) 


HASKEW  T.  EKIGHTS  OP  UOI>Z:XK  MACXiABEES 


495 


obJectloQ  to  the  proofs,  ttaougb  tbey  may  not 
bare  been  In  the  fwm  required  by  the  pol- 
icy. 

[4]  Under  the  facts  of  this  case,  was  It 
Incnmbent  npon  the  plaintiff  to  have  first 
soaght  her  relief  In  the  tribunals  of  the 
defendant  order  before  the  Institution  of  the 
present  action?  The  court's  ruling  In  favor 
of  the  plaintiff  Is  clearly  based  upon  the  fol- 
lowing condition  of  the  by-la  vrs : 

"Sec.  60.  The  executive  committee  shall  decide 
on  all  death  didms  refen-ed  to  it,  and  if  in  Its 
jDdgmeat  any  such  claim'  is  not  on  its  face  a 
nlid  one,  it  shall  notifv  the  beneficiary  of  the 
deceased  member  thereof,  and  Eive  them  or  their 
attorneys  an  opportunity  to  appear  before  such 
eommittee  withm  sixty  days  thereafter,  and 
present  sncb  evidence  as  they  may  have  to  es- 
tablish the  lostness  of  said  daim,  and  the  said 
eommittee  shall  try,  hear  and  decide  npon  the 
jostness  <sr  validity  of  snch  claim,  and  such  ded- 
«<»  shall  be  binding  on  such  claim,  unless  an 
appeal  is  taken  to  tlie  great  camp.  The  no- 
tice of  the  appeal  from  the  decision  of  the  com- 
mittee most  be  filed  with  the  great  record  keep- 
er within  sixty  days  thereafter.  The  decision 
of  the  great  camp  in  all  such  cases  shall  be 
final,  and  no  snit  in  law  or  equity  shall  he 
commenced  or  maintained  by  any  member  or 
beneficial^  a^nst  the  order  until  every  remedy 
provided  by  its  law  has  been  exhausted." 

In  fact  thla  position  of  the  trial  court  Is 
made  evident  by  Its  finding  No.  10,  which 
reads: 

"That  as  to  whether  the  attempted  proofs  of 
death  made  from  the  time  of  the  death  of  James 
H.  Corington,  np  to  and  including  those  made 
in  the  year  191S,  all  combined,  fulfilled  the  laws 
tt  the  order,  I  make  no  finding,  but  if  it  should 
be  true  that  they,  taken  togedier.  fulfilled  the 
requirements,  still  I  find  after  the  proofs  of 
death  were  complete,  that  is,  the  last  attempted 
proofs  sent  it,  the  law  requiring  the  beneficiary 
to  pnrane  the  remedies  tnerein  named  against 
the  order  in  the  tribanals  of  the  order  was  not 
complied  with  and  tliat  before  she  can  maintain 
this  suit,  it  is  necessary  that  she  exhaost  her 
remedies  in  the  tribunals  of  the  order." 

And  tn  the  conclusions  of  law,  the  court's 
decision  spedflcally  states  the  reason  for 
reaching  ita  conclusion: 

"I  condnde  that  at  the  time  of  the  death  of 
James  M.  Curington,  the  plaintiff  herein  had  a 
valid  claim  for  the  sum  of  one  thousand  dollars 
against  the  defendant  order  and  that  npon  mak- 
ing proper  proofs  of  death  and  pursuing  the 
remedy  in  the  tribunals  of  the  order,  she  would 
have  been  entitled  to  recover  a  thousand  dol- 
lars, and  if  the  tribanals  of  the  order  had  failed 
to  grant  her  relief  she  could  have  established 
her  claim  in  the  courts.  But  that  because  of 
luch  failure  on  the  part  of  the  plaintiff  she  can- 
not recover  in  this  action  and  judgment  will  be 
radered  for  defendant." 

There  Is  no  evidence  in  the  record,  nor  Is 
It  contended  by  defendant  in  error  that  it 
at  any  time  complied  with  the  duties  placed 
npon  It  by  the  by-law  above  quoted.  The 
executive  committee  made  no  decision  as  to 
the  Justness  of  the  claim ;  it  did  not  give  the 
benefldary  an  •  opportunity  to  appear  before 
such  committee  within  60  days  thereafter 
and  present  snch  evidence  as  she  may  have 
bad  to  estabUsb  tbo  Justness  of  ber  daim. 


Under  this  by-law,  before  the  beneficiary  bad 
any  right  of  appeal  to  the  great  camp,  it 
was  necessary  that  the  order  should  see  to 
it  that  its  executive  committee  first  passed 
on  the  claim  as  to  Its  sufficiency  on  Its  face, 
and  if  found  lacking  to  so  notify  the  ben- 
efldary. Not  having  fulfilled  its  own  duties, 
the  assodatlon  will  not  now  be  allowed  to 
point  out  wherein  the  beneficiary  under  the 
policy  has  failed  in  not  first  prosecuting  ber 
appeal  within  the  order.  The  question  pre- 
sented was  before  the  California  Supreme 
Court  in  SCbon  v.  Sotoyome  Tribe,  No.  12, 
I.  O.  R.  M.,  140  Cal.  254,  73  Pac.  096,  and 
arose  in  very  much  the  same  manner  as  In 
the  present  case.    It  was  there  said: 

"Before  an  order  can  hold  a  member  to  strict 
observance  of  its  rules  regulating  procedure  on 
appeal  it  must  show  that  in  all  matters  touching 
his  substantial  rights  it  has  itsdf  observed 
these  regulations,  and  this  the  defendant  did 
not  do.  Ita  dereliction  in  this  regard  excuses 
a  daimant  from  exhausting  his  remedy  within 
the  rules  of  the  order.  White  v.  Brownell,  2 
Daly  [N.  Y.]  329;  Carlin  v.  Drury,  1  Vesey  )c 
Beams,  164.  It  is  only  npon  such  comt^iMice  . 
with  its  own  regulations' that  the  defendant  ae- 
qnires  the  right  to  invoke  the  above-quoted  pro- 
visions forbidding  a  member  or  other  claimant 
from  seeking  the  aid  of  the  institutqd  courts  for 
relief.  The  courts  themselves  are  willing — nay, 
more  than  willing — that  all  snch  vexatious  ques- 
tions should  bo  determined  within  the  order  It- 
sdf,  and  they  will  never  be  found  unduly  swift 
in  taking  jurisdiction.  But,  upon  the  other 
hand,  they  will  never  refuse  their  aid  to  one 
whose  substantial  rights  are  suffering  at  the 
hands  of  a  benevolent  assodatlon  throagh  vio- 
lence done  by  that  assodatlon  itsdf  to  its  own 
prescribed  rules." 

And  this  rule  was  approved  again  by  the 
California  court.  In  Koto  v.  Conselho  Amor 
Da  Sodede,  18  Cal.  App.  234,  122  Pac.  973, 
where  it  was  said  in  the  syllabus: 

"The  rules  reoulring  members  of  a  benefldal 
aasodation  to  exnaust  their  remedies  within  the 
sodety  before  appealing  to  the  courts  does  not 
apply  where  it  nas  violated  its  own  laws  and 
regulations,  so  as  to  arbitrarily  invade  the  rights 
of  members." 

Other  authorities  holding  that  a  beneflda- 
ry need  not  exhaust  his  or  her  remedies 
within  the  order^  where  the  order  violates 
its  own  laws,  or  does  not  give  the  benefldary 
an  opportunity  to  appeal,  are  Ruterbusdi  v. 
Supreme  Court  I.  O.  P.,  162  Mich.  213,  127 
isr.  W.  288 ;  Kelly  v.  Ancient  Order  of  Hiber- 
nians Ins.  Fund,  113  Minn.  355,  129  N.  W. 
846;  Kulberg  v.  K.  &  U  S.,  124  Minn.  437, 
145  N.  W.  120;  Carpenter  v.  Modem  Wood- 
men of  America,  160  Iowa,  602,  142  N.  W. 
411;    Colley  v.  Wilson,  86  Mo.  App.  396. 

We  conclude,  therefore,  that  the  court 
erred  In  both  Its  findings  of  fact  and  conclu- 
sions of  law,  and  that  the  Judgment  should 
be  reversed  and  remanded,  with  instructions 
to  the  trial  court  to  enter  Judgment  for 
plaintiff  in  conformity  with  the  prayer  of 
ber  petition,  and  the  proofs  submitted.  All 
the  Justices  concur. 


Digitized  by 


Google 


496 


108  PAGIFIO  BSPORTBE 


(Okl. 


TRACT  et  aL  ▼.  STATE  ez  td.  FaNOHER, 

Co.  Atty.     (No.  7261.) 
(Sapreme  Court  ot  Oklahoma.    July  25,  1916.) 

(S^tUabua  by  the  Court.) 

1.  JuDOifENT  €s>363— Vacatino— Obounds.  ' 

It  is  not  a  sufficient  eround  upon  vrhich  to 
vacate  a  judgment,  that  the  defendant,  nor  his 
attorney  of  record,  was  not  notified  of  the  time 
that  the  case  was  set  for  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  706;  Dec.  Dig.  €=>363.] 

2.  JuDOMSRT  «=!»384— Pleading  «=»8{2) — 
Vacating— Sbttinq  up  Vaud  Defense— 
Conclusion  of  Law. 

It  is  a  condition  precedent  to  entitle  one 
to  have  the  judgment  vacated  that  the  party  ap- 
plying therefor  must,  if  the  defendant,  set  up 
in  such  motion  or  petition,  a  valid  defense 
against  the  judgment  rendered,  and  a  motion  or 
petition  which  seeks  to  vacate  a  judgment,  aver- 
ment that  the  defendant  has  a  good  defense  as 
shown  by  his  answer  on  file  in  the  cause  with- 
out making  such  answer  a  part  of  the  motion  or 
petition,  being  a  mere  conclusion  of  the  plead- 
er, is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  727-732;  Dec.  Dig.  <e=3384; 
Pleading.  Cent  Dig.  i  18 ;  Dec.  Dig.  <8=>8(2).] 

3.  Appeal  and  Eebob  «=»257— Pbesenta- 
tion  of  Objections. 

Where  an  exception  is  not  taken  to  the  ac- 
tion of  a  court  in  refusing  to  quash  service  of 
summons,  this  court  will  not  review  such  action 
of  the  courL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  1494-1497 ;  Dec  Dig.  <8=> 
257.] 

4.  Appeabance  «=s>20— Filing  Answeb. 

Where  a  motion  to  quash  the  Bcrvlee  of  a 
summons  is  overruled  and  not  excepted  to,  and 
afterwards  the  movant  applies  for  leave  to, 
and  files  an  answer  in  the  cause,  the  service  of 
summons  is  waived,  and  the  movant  is  properly 
in  court. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  H  91-102 ;  Dec  Dig.  <^=»20.] 

Commtssioners'  Opinion,  Dlrlston  No.  1. 
Error  from  District  Court,  Hughes  County; 
Geo.  C.  Crump,  Judge. 

Action  by  the  State,  on  the  relation  of  Tom 
H.  Fancher,  County  Attorney  of  Hughes 
County,  against  W.  E.  Tracy  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

W.  N.  Lewis,  of  Davis,  for  plaintiffs  In  er- 
ror. Tom  H.  Fancher,  Co.  Atty.,  and  O.  R. 
Stlrman,  both  of  HoldenvIUe,  for  defendant 
in  error. 

COLLIER,  C.  This  is  an  action  by  the 
defendant  in  error  against  plaintiff  In  error 
to  recover  upon  a  forfeited  bond.  The  par- 
ties hereafter  will  be  designated  as  they  were 
in  the  trial  court. 
In  the  brief  of  plaintiff  in  error  It  Is  said : 
"It  is  not  intended  that  this  cause  should  be 
reversed  as  to  any  other  of  the  plaintiffs  in  er- 
ror except  as  to  Mat  Wolf.  Hence  the  only 
question  involved  in  this  appeal  is  as  to  the 
legality  of  the  Judgment  rendered  against  said 
Mat  Wolf,  one  of  the  defendants  in  the  court 
below.  Summons  was  issued  to  tlat  Wolf, 
which  was  subsequently  quashed,  and  an  alias 


summons  was  ordered  to  and  did  issne,  was 
served,  and  the  return  of  said  alias  summons 
was  made  by  'M.  S.  Rollins,  Sheriff,  H.  L.  Eu- 
bank, Deputy.'" 

Attorney  for  Mat  Wolf  appeared  especial- 
ly and  for  no  other  purpose  than  that  of  the 
motion,  and  moved  to  quash  the  service  up- 
on the  grounds  that  H.  L.  Eubank  was  not 
and  never  had  been  a  deputy  sheriff.  Upon 
the  hearing  of  said  motion,  conclusive  evi- 
dence was  offered  that  said  Eubank  was  not 
and  never  had  been  a  deputy  sheriff. 

The  record  in  regard  to  the  actitm  of  the 
court  on  the  motion  to  quash  the  service  is 
very  indefinite,  and  It  is  difficult  to  deter- 
mine from  it  whether  the  motion  to  quash 
was  sustained  or  not.  Thereafter  the  said 
Mat  Wolf  obtained  leave  to,  and  filed  an  an- 
swer. Subsequently  judgment  by  default  was 
entered  against  the  plaintiffs  la  error,  and 
motion  was  made  by  Mat  Wolf,  one  of  the 
plaintiffs  in  error,  to  vacate  and  set  aside 
such  judgment,  wliich  motion,  omitting  the 
caption,  is  as  follows:' 

"Comes  now  Mat  Wolf,  one  of  the  defendants 
in  the  above  entitled  and  numbered  cause,  and 
respectively  moves  the  court  to  vacate,  set  aside 
and  hold  for  naught  the  judgment  rendered  in 
this  cause  on  the  11th  day  of  November,  1914, 
for  the  following  good  and  sufficient  reasons, 
to  wit: 

"For  mistake,  neglect,  and  omission  of  the 
clerk  and  irregularity  in  obtaining  the  judg- 
ment. 

"Affiant  states  that  on  October  28,  1914.  or 
by  that  time,  he  was  ordered  by  this  court  to 
file  his  answer  in  said  cause,  and  that  on  Octo- 
ber 27,  1914,  his  verified  answer  in  this  cause 
was  mailed  to  Davis,  OkL,  with  postage  pre- 
paid directed  to  the  clerk  of  the  district  court 
of  said  Hughes  county,  at  Holdenville,  Okl., 
and  that  this  defendant  did  not  receive  any  no- 
tice of  the  setting  of  the  cause  on  the  trial 
docket,  or  any  notice  of  said  cause  being  heard 
on  said  November  11,  1914,  as  shown  by  his 
affidavit  attached  hereto,  and  by  affidavit  of 
W.  N.  Lewis,  his  attorney  of  record  in  this 
cause,  also  attached  hereto,  and  this  defendant 
did  not  know  that  judgment  was  rendered 
against  him  in  said  cause  until  this  date,  De- 
cember 16,  1914. 

"nils  affiant  says  he  has  a  valid  defense  to 
said  suit  as  shown  by  his  verified  answer  filed 
in  said  cause." 

Said  plaintiff  In  error  did  not  make  said 
verified  answer  filed  in  said  cause  a  part  ot 
his  motion. 

On  the  hearing  of  the  motion  the  uncontra- 
dicted evidence  was:  That  said  defendant 
and  bis  attorney  did  not  have  any  notice 
that  said  cause  had  been  placed  on  the  trial 
docket  of  said  court  for  tlte  Novemher,  ldl4, 
term  of  said  court,  and  that  neither  the  at- 
tomeiy  of  Mat  Wolf,  nor  Mat  Wolf  received 
any  notice  of  said  case  being  set  for  the 
November,  1914,  term  of  court  The  court 
overruled  the  motion  to  vacate  the  Judgment, 
to  which  Mat  Wolf  duly  excepted,  and  brings 
error  to  this  court 

The  specifications  of  error  are  as  follows: 

"As  statPd  before,  it  is  not  contended  that  any 
error  has  been  committed  except  as  to  plaintiff 
in  error.  Mat  Wolf.  Two  errors  are  complained 
of  as  to  him,  to  wit: 


4s>For  other  cases  SM  *sm«  topic  and  KBY-NUUBSR  la  all  Key-Numbered  OlgeeU  and  Indwes 
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"(1)  "Bm  eeutt  «rr«d  in  oTiBrmUng  motion  of 
plaintiff  in  error,  Mat  Wolf,  to  quash  the  aerr- 
lee  as  to  Um. 

"(2)  lli«  coart  erred  in  overmling  motion  of 
idaintiff  in  error.  Mat  WoU,  to  vacate  and  set 
aside  the  Judgment  rendered  by  default  against 
him." 

[1,4]  As  prevloualy  stated,  tt  is  dlfflcult 
to  determine,  in  tbe  state  of  the  record,  wbat 
action  was  bad  by  the  court  upon  the  motion 
to  quash  the  service  of  alias  summons  issued 
to  the  plaintiff  In  error.  If  the  court  over- 
niled  tbe  motion  to  quash  said  service  of 
■aid  alias  summons  to  Mat  Wolf,  the  record 
does  not  disclose  that  any  exception  wan 
reserved  to  said  action  of  the  court  If  tbe 
court  sustained  said  motion  to  quash  said 
service  as  to  said  alias  summons,  the  record 
showing  that  thereafter  said  Mat  Wolf  ap- 
peared and  filed  an  answer  in  tbe  cause,  such 
appearance  was  a  waiver  of  summons,  and 
there  is,  therefore,  no  merit  whatever  in  the 
first  assignment  of  error. 

An  order  of  court  vacating  or  refusing  to 
vacate  an  order  of  Judgment  rests  much  in 
tbe  discretion  of  the  court,  and  will  not  be 
disturbed  on  appeal  unless  plainly  erroneous. 
Wood  T.  SteU,  27  Okl.  595,  112  Pac.  1004. 

[1]  Tbe  only  ground  upon  which  the  mo- 
tion to  vacate  the  Judgment  is  predicated  is 
that  neither  Mat  Wolf  nor  his  attorney  had 
notice  ot  the  setting  of  the  case  for  trial, 
which,  In  our  <^nlon.  Is  not  a  sufBdent 
ground  upon  which  to  vacate  the  Judgment 
rendered. 

In  Stout  V.  Calver,  6  Mo.  254,  35  Am.  Dec. 
438,  the  motion  for  a  new  trial  was  based 
upon  the  theory  of  surprise  by  tbe  cause 
coming  on  sooner  than  defendant  expected. 
In  said  case  the  court  says : 

'If  new  trials  be  granted  for  such  reasons 
IS  this,  trial  becomes  a  farce,  and  consequently 
til  proceedings  to  obtain  a  judgment  will  be 
mere  noIlitiaB." 

In  Selfert  et  al.  ▼.  Holt,  82  Ga.  787,  9  S. 
E.  843,  it  is  held: 

"Defendants,  against  whom  a  jadgment  is 
tendered  on  their  absence,  cannot  have  it  set 
Slide  becanse  of  saeh  afaeence,  where  they  have 
shown  no  diligence  in  ascertaining  when  the 
case  was  set  for  trlaL" 

In  Uidon  Brewing  0&  v.  Cooper,  16  Colo, 
^p.  65,  60  Pac.  946,  it  is  held : 

"A  court  may  set  a  canse  for  trial  solely  on 
iti  own  motion,  and  witiiout  notice  to  the  par- 
ties; there  being  no  statutory  provision  govern- 
ing sach  action. 

See,  also,  Bigsby  et  al.  v.  Eppsteln,  39  Okl. 
466, 135  Pac.  034;  Savage  et  aL  v.  Dinkier,  12 
OlcL  463.  72  Pac.  366. 

There  is  no  law  of  this  state  that  requires 
that  attorneys  or  their  clients  be  notified  of 
tbe  setting  of  tbe  time  for  trial.  It  Is  tbe 
dnty  of  any  attorney  to  be  diligent,  and  as- 
certain when  his  case  is  set  for  trial. 

[2]  That  there  is  a  valid  defense  to  the 
action  is  a  condition  ptccedent  to  the  vacat- 
ing of  a  Judgment.  Tbe  statement  in  tbe 
petition  that  the  answer  filed  Jn  the  case 


dlscloees  a  valid  defense^  but  said  answer 
not  being  made  a  pert  of  said  motion,  is  a 
mere  conclusion  of  the  pleader.  However, 
we  have  examined  the  answer  of  said  Mat 
Wolf,  and  are  ot  opinion  that  the  answer 
does  not  disclose  any  valid  defense. 

Again  it  is  admitted  in  the  brief  of  tbe 
attorney  for  Mat  Wolf  that  there  is  no  merit 
in  the  first  and  second  grounds  set  up  in 
said  motion  for  the  vacation  of  said  Judg- 
ment This  leaves  for  consideration  only  tbe 
third  ground  stated  in  the  motion  for  vacat- 
ing said  Judgment  We  think  that  the  third 
ground  is  not  of  more  merit  than  the  first 
and  second  grounds  of  said  motion,  and  that 
the  court  did  not  commit  prejudicial  error 
in  overruling  said  motion  to  vacate  the  Judg- 
ment, 

This  cause  should  be  affirmed. 

PBB  CURIAM.    Adopted  In  whole. 


O'NEIL  ENOINEERINO  CO.  et  aL  t.  CITT 

OF  LEHIGH.     (No.  6454.) 
(Supreme  Court  of  Olclahoma.    July  25,  1916.) 

(Byttabu*  by  the  Court.) 

1.  Appeal  and  Ebbob  €=>657(3)— Rkcobd  — 
DsntcTs  m  Casb-Madb— Amendiocnt. 

An  appeal  will  not  be  dismiosed  by  this 
court,  upon  motion  of  defendant  in  error  for 
fatal  defects  jn  the  case-made,  when  there  is 
a  motion  timely  filed  herein  by  plaintiif  in  er- 
ror to  be  permitted  to  withdraw  such  case- 
made  for  correction,  supported  by  certificate 
of  the  clerk  of  the  trial  court  showing  that 
the  defects  existing  in  the  case-made  may  be 
removed  by  amendment,  when  it  appears  from 
the  record  that  such  matters  are  amendable  un- 
der section  6243,  Bev.  Laws  1910. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g$  2830-2832;  Dec.  Dig.  «=» 
657(8).] 

2.  Appeal   and   Bbrob  «=9653(S),  657(3)   — 
ijtsKDiam—lji  APCXLLAts  Cocm  —  In 

LOWBB  OOOBT. 

This  court  is  without  authority  to  amend  a 
case-made,  but  will,  upon  motion,  permit  same 
to  be  withdrawn  for  tiie  purpose  of  proper 
amendment  under  sapervisiOB  of  the  Judge  of 
the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  »  2818,  283(>-2832;  Dec.  Dig. 
«^6K3(3),  667©)." 

3.  Appeal  and  Ebbob  «s9801(3)— Rkoobd  — 
Case-Madb— Tnac  roB  Sbbvino. 

An  order,  extending  time  for  service  of  case- 
made,  made  under  the  provisions  of  section 
5246,  Bev.  Laws  1910,  which  is  regular  on  its 
face  and  which  contains  a  recital,  "And  it  ap- 

§  earing  that  notice  of  this  application  has  been 
uly  given,  and  it  appearing  that,  on  account 
of  accident  and  misfortune  which  could  not  lea- 
sooably  have  been  avoided  by  the  above-named 
defendants,  the  said  defendants  have  not  been 
able  to  serve  case-made  upon  the  plaintiff  within 
the  time  heretofore  fixed  by  a  previous  order 
allowing  time,"  will  not  be  reviewed  on  motion 
to  dismiss. 

[Ed.  Note, — For  othet-  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  3162;  Dec.  Dig.  ®=s.801(3).l 

Commissioners'   Opinion,   Divbdon   No.   5. 
Error  from  District  (3ourt,  Atoka  County; 
iRobt  M.  Ralney,  Judge. 


«=>FDr Mb**  esiw  in  asm*  topU  add  KBY-NUMBBO'ln  all  Ksy-NttttilMrad  DisastS  sad  InMiea . 
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AcHon  by  the  dty  of  Lefalgh  against  the 
O'Nell  Engineering  Company  and  the  South- 
ern Surety  Company.  Judgment  for  plain- 
tiff and  defendants  bring  error.  Motion  to 
dismiss  appeal  denied,  and  motion  to  with- 
draw case-made  for  correction  granted.' 

J.  G.  Ralls,  of  Atoka,  and  Stanard,  Wahl 
&  Ennls,  of  Shawnee,  for  plaintiffs  in  error. 
George  Trice,  of  Coalgate,  for  defendant  in 
error. 

CAMPBELL,  O.  The  defendant  In  error 
has  filed  in  this  court  its  motion  to  dismiss 
the  appeal  herein,  and  the  plaintiffs  in  er- 
ror have  filed  a  motion  for  permission  to 
withdraw  the  case-made  for  correction.  The 
ground  upon  which  a  dismissal  is  urged  Is 
that  the  case-made  was  not  served  within 
time  Under  the  record  as  it  exists  in  this 
court,  such  contention  is  true  for  the  rea- 
son that  the  case-made  falls  to  affirmatively 
show  that  the  orders  of  the  trial  court,  ex- 
tending the  time  for  service  of  case-made, 
were  entered  of  record  in  the  trial  court  as 
required  by  law;  but  it  is  made  to  appear 
that  such  orders  were  actually  entered  by 
the  certificate  of  the  clerk  of  the  trial  court 
in  support  of  the  motion  of  plaintiffs  In  er- 
ror for  permission  to  withdraw  case-made 
for  correction  in  the  particulars  above  point- 
ed out 

[1,2]  If  such  orders  were  actually  entered 
in  the  trial  court,  it  should  so  affirmatively 
appear  in  the  case-made.  A  showing  is  made 
that  such  orders  were  entered  of  record  in 
the  trial  court  and  were  of  record  at  the 
time  the  case-made  was  served,  and  it  is 
sought  to  have  the  case-made  corrected  so  as 
to  show  the  true  condition  of  the  record  of 
the  trial  court  In  relation  to  such  orders. 
Under  the  condition  of  the  record  in  this 
cause,  it  would  be  unjust  to  dismiss  the  ap- 
peal without  giving  plaintiffs  in  error  an  op- 
portunity to  correct  the  case-made.  A  rec- 
ord like  this  one  was  before  this  court  in 
the  case  of  Grayson  v.  Damme  et  ai.,  155  Fac. 
1159  (not  yet  officially  reported),  and  it  was 
held: 

"Upon  timely  motion  to  correct  a  case-made 
filed  in  this  court,  this  court  will  not  sustain 
a  motion  of  the  defendant  in  error  to  dismiss 
such  appeal  without  giving  plaintiff  in  error 
an  opportunity  to  correct  such  record." 

It  has  been  many  times  held  that  this 
court  will  permit  records  to  tie  corrected  un- 
der section  5243,  Bevised  Laws  1910,  and 
this  court,  being  without  authority  to  make 
even  proper  corrections,  will  permit  the 
withdrawal  of  records  from  this  court  for 
the  puri)09e  of  permitting  them  to  be  correct- 
ed In  the  trial  c«>art  under  the  supervision  of 
the  Judge  thereof,  In  proper  cases.  In  fact. 
It  has  come  to  be  a  frequent  practice  as  a 
means  of  preventing  dismissals,  and  such 
amendments  are  favored  on  account  of  the 
due  regard  which  the  law  has  for  the  rights 
of  litigants. 

[3]  Another  auestlon  Is  raised  by  the  mo- 


tion which  should  receive  conaideratlaa  from 
this  court  at  this  tlm&  It  Is  contended  bj 
plaintiff  In  error  that  the  trial  court  was 
without  Jurisdlctlcn  to  make  the  order  of 
April  10,  1914,  extending  the  time  for  serrice 
of  the  case-made,  after  the  expiration  of  the 
time  fixed  by  the  last  previous  order  of  ex- 
tension. The  order  in  question  appears  to 
have  been  made  under  the  provisions  of  sec- 
tion 5246,  Bevised  I^ws  1910,  and  is  regular 
on  its  face,  and  comtalna  the  following  re- 
citals: 

"  •  *  *  And  it  appearing  that  notice  of 
this  application  has  been  duly  given,  and  it  ap- 
pearing that  on  account  of  accident  and  mis- 
fortune which  could  not  reasonablj  have  been 
avoided  by  the  above-named  defendanta,  the 
said  defendants  have  not  been  able  to  serve 
case-made  upon  the  plaintiff  within  the  time 
heretofore  fixed  by  a  pievioua  order  allowing 
time.    •    •    •" 

It  also  contatna  an  exception  by  the  de- 
fendant in  error,  and  thus  clearly  shows 
that  it  was  present  at  the  bearing,  pursu- 
ant to  the  notice  given,  at  which  time  the 
order  In  question  was  made.  The  authority 
for  making  such  an  order  of  extensicai  is 
found  In  the  statute,  supra,  and  this  court 
has  passed  upon  the  identical  question  here 
presented.  This  court,  in  Spaulding  v. 
Beidleman  et  al.,  152  Paa  367  (not  yet  of- 
ficially reported),  held: 

"An  order  of  extension,  made  under  the  pro- 
visions of  section  5246,  Rev.  Laws  1910,  which 
is  regular  on  its  face,  and  recites  therein  a  find- 
ing by  the  court  that  accident  or  misfortune 
which  could  not  reasonably  have  been  avoided 
has  been  shown.  wiU  not  be  reviewed  on  mo- 
tion to  dismiss.'' 

To  the  same  effect  is  the  holding  of  this 
court  in  the  case  of  Bogers,  County  Treas- 
urer, V.  Bass  &  Harbour  Ca,  150  Pac.  706 
(not  yet  officially  reported),  where  it  was 
held: 

"Where  an  order  of  extension  was  made  un- 
der the  provisions  of  -  said '  section  5246,  and 
the  order  is  regular  on  its  face  and  then  recites 
therein  a  finding  by  the  court  that  accident  or 
misfortune  which  could  not  reasonably  hare 
been  avoided  has  been  shown,  such  fiudine  will 
not  be  reviewed  in  the  absence  of  a  cross-peti- 
tion in  error,  assigning  as  error  the  finding  of 
the  court  therein.' 

Under  these  declsiona,  the  motioa  to  dis- 
miss does  not  properly  present  the  question 
urged  In  the  brief  of  defendant  In  error, 
and  the  motion  should  not  be  sustained  up- 
on this  ground. 

The  motion  to  dismiss  the  appeal  should 
be  denied,  and  the  motion  of  plaintiffs  In 
error  for  permission  to  withdraw  the  case- 
made  for  correction  should  be  granted;  but 
the  right  Is  hereby  reserved  to  the  defends 
ant  in  error  to  file  another  motion  to  dis- 
miss the  appeal  after  the  said  case-made  is 
corrected,  in  the  event  the  case-made  as 
corrected  does  not  meet  the  requirements  of 
law. 

The  plaintiffs  in  error  will  be  allowed  to 
withdraw  from  this  court  the  casermade  filed 
herein  for  the  purpose  of  having  same  cor- 
rected, by  the  trial  court;  or  under  the  am- 
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perrislon  of  tba  judge  tberepf,  lo  u  to  show 
tbe  trne  condition  at  the  record  of  the  trial 
court  with  relation  to  the  entry  of  record 
»f  the  orders  and  final  Judgment  atid  with 
relation  to  the  exact  date  of  tbe  clerk's  cer- 
tificate to  case-made,  and  to  reflle  said  case- 
made  in  this  court  within  35  days  from  the 
date  of  the  filing  of  this  opinion;  and  the 
plaintiffs  in  error  will  give  6  days'  notice  to 
the  defendant  in  error  of  the  time  and 
place  of  the  hearing  in  the  matter  of  the 
correctloD  of  the  case-made  herein. 

P^l  CUKIAU.    Adopted  in  wbolA. 


TIOBB  T.  BEAD  et  aL    (No.  7488.) 
(Supreme 'Court  d  Oklahoma.    July  26^  1916.) 

(Byttalnu  »r  Mil  Oonri.) 
iNDLurs    ^a2T(2)— Lands— JmisDionoN    or 

COUBTB. 

Under  the  act  of  May  27,  1908,  c.  199,  35 
Stat  312,  the  person  and  property  of  minor 
tllottee*  of  the  Five  Giriliied  Tribes  of  In- 
diana, are  made  subject  to  tbe  juriadiction  of 
the  county  courts  of  the  state  of  Oklahoma,  act- 
ing pnder  their  probate  jurisdiction,  and  the 
district  court  is  without  power  to  decree  a 
jndgment  of  f072  a  lien  against  the  rents  and 
profits  accruing  from  tiie  lUlotment  of  a  minor 
Creek  Indian  freedman. 

[Ed.  Note. — For  other  cases,  see  Indiana,  Cent. 
Dig.  I  20;    Dec.  Dig.  <&=»27(2).] 

CkKumlsslonera'  Opinion,  Divisioii  No.  2. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  George  Tiger  against  Harlan 
Read  and  others.  Judgment  for  def^idants, 
and  plaintiff  brings  error.  Beversed  and  re- 
manded, with  directlona. 

Geo.  C.  Beidleman,  of  Okmulgee,  A.  A 
Hatdi,  of  Tulsa,  and  J.  0.  Stone,  of  Musko- 
gee, for  plaintiff  In  error.  Geo.  T.  Brown, 
of  Tulsa,  for  defendants  In  error. 

BBUNSON,  C.  This  action  was  commenc- 
ed on  the  lltb  day  of  January,  A.  D.  1910, 
In  the  district  court  of  Tulsa  county,  by  the 
filing  of  a  petition  by  T,  J.  Dawson,  as  next 
friend  of  George  Tiger,  a  minor,  against  the 
defendants  in  error  in  this  action.  In  the 
petition  it  is  alleged  that  George  Tiger  is 
the  owner  of  certain  lands  described  there- 
in, and  that  he  is  entitled  to  the  Immediate 
possession  thereof ;  that  the  def aidants,  and 
each  of  them,  are  unlawfully  keying  him 
out  ot  tbe  possession  of  the  same. 

For  tbe  purpose  of  this  case  it  is  not  ma- 
terial as  to  what  happened  between  the  plain- 
tiff and  any  of  the  defendants  except  G.  E. 
Casslty.  He  filed  a  separate  answer  in  which 
he  denied  tbe  plaintUTs  title  and  right  to 
possession  of  tbe  lands  and  claimed  that  he 
was  tbe  owner  of  said  lands  himself.  He 
also  denied  each  and  every  material  allega- 
tion in  the  plaintiff's  petition.  The  cause 
was  tried  to  tbe  court  .without  a  Jury  on  tbe 


ISth  day  (tf  Peoember,  1011.  and  dturlng  tlM 
progress  of  tbe  trial  there  was  a  stipula- 
tion made  and  entered  into  by  and  between 
G.  S.  Oassity  and  the  next  frieud  of  said 
minor,  in  which  it  was  agreed  Uiat  said 
minor  was  the  owner  of  the  lands  in  ques- 
tion and  entitled  to  tbe  possession  of  the 
same,  but  that  tbe  minor  was  indebted  to 
said  G,  E.  Oassity  in  tbe  sum  of  $672 ;  that 
judgment  should  be  rendered  against  him 
and  in  favor  of  said  Casslty  for  that  amount, 
and  that  tbe  court  should  enter  Judgment 
against  bim,  decreeing  said  amount  to  be  a 
lien  upon  tbe  rents  and  profits  arising  from 
a  portion  of  the  lands  in  question.  This 
agreement  was  made  in  the  presence  of  the 
court  and  subject  to  bis  approval.  He  ap- 
proved tbe  same  and  entered  judgment  ac- 
cordingly. 

On  the  9tb  day  of  July,  A.  D.  1914,  said 
George  Tiger,  having  arrived  at  full  age  and 
within  one  year  after  reaching  bis  majority, 
filed  a  petition  in  said  cause  asking  that  tbe 
judgment  so  rendered  against  him  be  modi- 
fled,  and  that  that  part  of  the  judgment 
which  decrees  said  $672  as  a  lien  against 
said  lands  be  set  aside  for  the  reason  that 
it  la  void,  the  court  having  no  iMwer  to 
make  the  same  a  lien  against  tbe  rents  and 
profits  arising  from  bis  allotted  lands. 

It  is  alleged  in  said  petition  that  he  is  a 
citizen  of  tbe  (Treek  Indian  Nation,  duly  en- 
rolled as  a  freedman  upon  the  rolls  made  by 
the  Commission  to  the  Five  Civilized  Tribes 
opposite  roll  No.  532,  and  that  according  to 
the  enrollment  records  of  said  commission, 
he  reached  his  majority  and  became  of  age 
on  tbe  1st  day  of  August,  1913,  and  that  the 
lands  in  question  are  tbe  lands  allotted  to 
him  by  virtue  of  his  being  a  Creek  Indian 
freedman.  That  at  the  time  the  above  judg- 
ment was  rendered  against  him,  he  was  a 
minor  and  under  tbe  age  of  21  years.  A  cer- 
tified copy  of  tbe  enrollment  records  of  the 
Commission  to  the  Five  Civilized  Tribes, 
showing  tbe  date  of  bis  enrollment  and  bis 
age  at  the  time  of  enrollment,  was  attach- 
ed to  bis  petition  and  made  a  part  thereof. 
To  the  petition  to'  so  modify  the  original 
judgment  the  defendant  in  error  G.  E.  Cas- 
slty filed  a  demurrer,  and  on  the  2d  day  of 
January,  1915,  it  was  by  the  court  sustained, 
to  which  ruling  of  the  court  tbe  plaintiff  in 
error  excepted  and  refused  to  plead  further, 
whereupon  the  court  dismissed  tbe  petition 
and  an  appeal  was  prosecuted  from  said 
judgment  to  this  court 

The  question  for  our  consideration  is :  Did 
the  court  err  in  sustaining  the  demurrer  to 
the  petition  of  the  plaintiff  In  error  to  mod- 
ify the  judgment?  The  demurrer  admits 
that  the  court  entered  the  judgment  against 
said  minor  for  $672,  while  he  was  a  minor, 
and  that  said  amount  was  decreed  to  be  a 
Hen  upon  the  rents  and  profits  of  his  allotted, 
lauds ;  admlto  that  be  was  a  minor  and  * 
Creek  Indian  freedman;    that  Ifte  land  itt 
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qnestlon  Is  hla  allotment;  admits  tbe  truth- 
fnlneaa  of  the  cenaua  card  and  enrollment 
record  attached  to  said  petition  and  made  a 
part  of  it— In  fact  It  admits  all  the  state- 
ments sM  out  in  the  petition  to  modi^  the 
Judgment. 

'  The  vital  qnestlon  here  for  our  considera- 
tion is,  whether  or  not,  that  part  of  the  judg- 
ment is  valid  which  makes  the  $672  a  lien 
upon  the  rents  and  profits  arising  from  the 
allotment  of  a  minor  Creek  Indian  freedman. 
It  is  provided  in  the  act  of  Congress  of  May 
27, 1908,  c.  1«0,  35  Stat  at  Large,  812: 

"That  the  persons  and  property  of  minor  al- 
lottees of  the  Five  Civilized  Tribes  shall,  ex- 
cept as  otherwise  specificallj  provided  by  law, 
be  subject  to  the  jurisdiction  of  the  probate 
courts  of  the  state  of  Oklahoma." 

In  this  act  exclusive  jurisdiction  is  con- 
ferred njton  the  probate  courts  of  the  state 
of  Oklahoma  over  the  estates  of  minors,  and 
It  is  spedflcally  declared  that  the  term  minor 
shall  include  all  males  under  the  age  of  21 
years,  and  all  females  nnder  the  age  of  18 
years,  and  that  in  the  management,  leasing, 
and  sale  of  the  lands  of  the  minor  allottees 
of  the  Fire  Civilized  Tribes  the  statute  of 
Oklahoma  prevails,  with  the  single  exception 
of  the  age  when  minority  terminates,  and 
the  restriction  being  removed  upon  the  alien- 
ation of  this  minor  as  to  bis  allotted  lands, 
the  same  could  have  been  sold  as  the  lands 
of  other  minors  are  sold  by  the  proper  coun- 
ty court  of  the  state  In  the  exercise  of  its 
probate  jurisdiction.  Prior  to  the  act  of 
May  27,  1908,  no  act  of  Congress  had  remov- 
ed the  restrictions  upon  the  aUenation  of  any 
part  of  the  lands  allotted  to  minors. 

In  the  case  of  Cochran  v.  Teehee,  40  OkL 
388,  138  Pac.  563,  the  plaintiff  was  a  minor 
Cherokee  Indian  according  to  the  enrollment 
records,  but  as  a  matter  of  fact  she  was  of 
age,  and  it  was  stipulated  by  and  between 
the  attorneys  for  the  plaintiff  and  defendant 
that  she  was  of  age  and  that  the  rolls  show- 
ed her  to  be  a  minor.  She  filed  a  suit  in  the 
district  court  asking  for  an  accounting  to  her 
by  her  guardian ;  that  be  be  required  to  pay 
over  to  her  the  royalties  and  profits  accruing 
from  her  allotment.  The  sole  question  pre- 
sented to  the  court  was  whether  the  county 
court  exercising  probate  Jurisdiction  charged 
with  the  guardianship  of  minor  members  of 
Ibe  Kve  Civilized  Tribes  untU  they  attained 
their  majority  as  evidenced  by  the  enroll- 
ment records  in  the  office  of  the  Commission- 
er to  the  Five  Civilized  Tribes  are  charged 
with  guardianship  of  said  allottees  as  to  the 
profits  or  Income  derived  from  the  allotted 
lands  until  the  owner  thereof  attained  the 
age  of  majority  as  shown  by  the  enrollment 
records.  The  court,  in  discussing  the  juris- 
diction of  the  probate  courts  over  the  person 
and  property  of  minor  allottees,  said: 

"That  the  statute  in  question  placed  the  lands 
of  these  allottees  who  were  minors  under  the 
jurisdiction  of  the  probate  courts  of  Oklahoma, 
and  that  snch  jansdiction  extended  to  a  full 
voperintending  control  over  the  lands  and  to 
the  tioM  when  the  said  minani,  as  provided  by 


the  said  act,  attained  their  majority,  presents  • 
common  highway  which  both  parties  to  this  lo- 
tion travel  together."   . 

And  again  it  is  said  In  this  opinion: 
"Herein  is  recognized  that  it  is  the  intention 
of  the  lawmakers,  not  to  withdraw  the  protec- 
tion of  the  department  from  such  allottees  so 
far  as  the  proceeds  aritdng  from  the  sale  of 
their  lands  were  concerned.  •  *  •  The  lands 
of  these  allottees,  as  conceded,  are  subject  to 
such  jurisdiction,  and  we  can  see  no  reason  for 
holding  that  where  the  lands  are  exchanged  for 
money,  that  then  the  protection  is  removed. 
•  •  *  The  act  provided  for  the  reteotioa  by 
the  probate  court  of  jnrisdiction  over  the  lands 
of  these  allottees  until  they  became  of  age  as 
shown  by  the  rolls,  and  we  brieve  that  a  rea- 
sonable construction  is  that,  until  such  allot- 
tee becomes  of  age  as  shown  by  the  rolls,  tlie 
disposition  of  his  allotted  lands  and  the  pro- 
ceeds thereof  are  subject  to  the  jurisdiction  of 
the  probate  court  without  reference  t^  what  ex- 
traneous proof  mav  show  Whh  reference  to  his 
actual  age,  and  that  it  was  the  intention  of 
Congress  that  tliis  ibouU  be  so." 

It  wUl  be  seen  that  this  conrt  held  that 
the  district  court  bad  no  authority  to  requite 
the  guardian  to  make  an  accounting  to  his 
ward  of  the  royalties  and  profits  arising  from 
the  allotment  of  said  ward,  and  it  appears 
to  us  that  the  effect  of  this  decision  is,  that 
the  management  of  royalties  and  profits  aris- 
ing from  the  lands  of  minor  allottees  are  re- 
stricted to  and  within  the  jurisdiction  of  the 
county  courts  of  the  state  acting  under  their 
probate  Jurisdiction.  It  naturally  follows 
that  If  the  rents  and  profits  arising  from 
such  lands  are  restricted  to  the  management 
of  the  county  courts  of  the  state  acting  with- 
in their  probate  jurisdiction,  that  the  judg- 
ment Of  the  district  court  In  the  Instant  case 
making  It  a  lien  against  the  rents  and  profits 
of  said  minor  Creek  freedman  Is  void. 

In  the  case  of  Bedwine  et  aL  v.  Ansley  et 
al.,  32  Okl.  317,  122  Pac.  679,  the  court  bad 
under  consideration  rents  and  profits  arising 
from  restricted  Indian  lands.  It  Is  said  in 
the  syllabus: 

"Rents  and  profits  from  the  allotted  lands  of 
a  deceased  Choctaw  or  Chickasaw  Indian,  ac- 
cruing after  the  death  of  allottee,  after  they 
have  been  collected  and  paid  to  the  heirs,  can- 
not be  subjected  by  creditors  of  deceased  to  the 
payment  of  debts  or  obliKations  incurred  by  de- 
ceased prior  to  the  time  his  allotments  were  al- 
ienable.* 

Also  in  the  case  of  Emmett  Brewer  v.  3. 
a.  Dodson,  and  American  Surety  Company, 
159  Pac.  329  (not  yet  officially  reported),  it  Is 
shown  that  Emmett '  Brewer  was  a  minor 
Creek  freedman;  that  he  owned  his  allot- 
ment and  considerable  Inherited  lands,  bat 
all  these  lands  including  bis  own  allotment 
were  sold  by  his  guardian  through  the  pro- 
bate court,  and  thereafter  and  while  he  was 
still  a  minor  the  district  court  conferred  the 
rights  of  majority  upon  him.  The  guardian 
then  bad  a  final  settlement  and  filed  his 
final  report  in  the  county  court,  and  upon  a 
hearing  thereof  before  the  county  court,  said 
final  report  and  settlement  was  approved  by 
the  conrt ;  the  guardian  was  discharged  and 
his  bondsmen  released' from  further  liability; 
thereafter^  aqd  befoi*  said  minor  becune  c^ 
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age,  1m  bronglit  suit  against  the  guardian 
and  his  bondsinen  for  the  amount  for  which 
tbe  land  sold.  A.  part  of  the  syllabna  is  aa 
follows: 

2.  ""WlieTe  allotted  and  inherited  lands  of  a 
minor  Creek  freedman  allottee  ore  sold  and 
fonverted  into  money  by  his  Kuardian,  througB 
the  medium  of  the  county  court,  there  occara  a 
mere  change  in  the  form  of  such  property,  wUch 
is  still  charged  with  the  trust,  and  remains  sub- 
ject to  the  jurisdiction  of  that  court  during  the 
minority  of  the  ward  aa  defined  by  congression- 
al enactment,  and  shown  by  the  enrollment  rec- 
ords." 

3.  "(a)  A  judgment  conferring  rights  of  ma- 
jority upon  a  minor  Creek  freedman  allottee,  re- 
prnfless  of  fraud  in  its  procurement,  is  inef- 
iectnal  and  void  in  ao  far  as  it  purports  to  em- 
power him  to  transact  business  as  an  adult 
with  reference  to  the  proceeds  of  his  allotted 
and  inherited  lands,  or  to  personally  maintain 
to  action  for  the  leoovery  thereof. 

"(b)  And  where  more  than  three  yean  after  tbe 
rendition  of  such  judgment  tbe  allottee,  while 
itill  a  minor  as  defined  by  the  act  of  Congress 
of  May  27,  1908,  and  evidenced  by  the  enroll- 
ment records,  by  next  friend,  commenced  suit 
tgainst  a  former  guardian  and  his  surety,  to  re- 
coTcr  the  proceeds  of  the  sale  of  his  allotted 
and  inherited  lands,  held,  that  the  statute  of 
Umitations  bad  not  been  set  in  motion  as  to  the 
allottee  plaintiff  in  such  action,  and  interposes 
no  bar  to  the  relief  sought" 

It  appears  to  us  that  if  the  district  court 
b  withoot  power  to  confer  tbe  rights  of  ma- 
jority upon  a  minor  Creek  freedman  allottee 
to  transact  business  as  an  adult  with  refer- 
ence to  the  proceeds  of  his  allotted  lands, 
that  the  district  court  Is  also  without  power 
to  fix  and  decree  a  lien  against  tbe  rents  and 
profits  arising  from  the  lands  allotted  to  such 
minor. 

In  Traskett  ▼.  Closser,  286  U.  S.  223,  35 
Sop.  Ct  386,  69  L.  Ed.  D49,  It  to  said: 

"Section  2  defines  minors,  male  and  female, 
rnd  provides  for  the  disposition  of  their  prop- 
erty under,  as  stated,  rules  and  regulations  pro- 
vided by  the  Secretary  of  the  Interior  and  de- 
dares  that  the  jurisdiction  of  the  probate  courts 
of  the  state  shall  be  subject  to  its  provisions. 
And  section  6  declares  to  what  courts  the  prop- 
erty of  minors  so  defined  shall  be  subject.  Ex- 
plicitljr  each  property  is  made  'subject  to  the  ju- 
risdiction of  tbe  probate  courts  of  the  state  of 
Oklahoma.'  The  qualification  'except  as  other- 
wise specifically  provided  by  law'  means,  aa  said 
by  the  Circuit  Court  of  Appeals,  'Federal  Law, 
not  State  Law.' " 


In  Re  Frances'  Estate,  TS  Pa.  224,  It  to 
said: 

"It  is  well  settled  as  a  general  rule  of  law, 
that  tbe  devise  of  tbe  rents,  issues  and  profits 
of  land,  is  equal  to  •  devise  of  tbe  land." 

In  the  case  of  Otto  v.  Conway,  114  N.  X. 
18,  20  N.  B.  628,  It  was  held: 

"Technically,  rent  is  something  which  a  ten- 
ant renders  out  of  tbe  profits  of  the  land  which 
he  enjoys.  Equitably,  it  is  a  charge  upon  the 
estate." 

It  will  be  noted  that  tbe  act  of  Congress 
of  May  27,  1906,  sopra,  says: 

"That  the  persons  and  property  of  minor  al- 
lottees •  •  •  shall  •  •  •  be  subject  to  the 
jurisdiction  of  the  probate  courts  of  the  state 
of  Oklahoma." 

The  rents  and  profits  arto^ng  from  tbe  mi- 
nor's allotment  in  the  instant  case  is  "proper- 
ty" wlttalti  the  meaning  of  this  act,  and  the 
Judgment  of  the  court  establishing  a  lien 
against  said  rents  and  profits  equitably  is  a 
charge  upon  the  estate,  and  we  believe  that 
the  district  court  exceeded  hte  power  when 
he  undertook  to  establish  a  lien  against  tbe 
rents  and  profits  arising  from  tbe  allotted 
lands  ot  tbto  minor. 

"A  void  judgment  may  be  vacated  at  any  time, 
on  motion  of  a  party,  or  any  person  affected 
thereby."  Revised  Laws  of  1910,  f  5274:  Phoe- 
nix Bridge  Co.  v.  Street,  9  Okl.  422,  60  Pac. 
221 ;   Spfes  ▼.  Stone,  40  OkL  542,  139  Pac.  951. 

Having  arrived  at  the  conclusion  that  that 
part  of  the  court's  Judgment  decreeing  the 
$672  to  be  a  lien  against  tbe  allotted  land 
of  this  minor  Creek  freedman  to  void,  tbe 
Judgment  may  be  vacated  and  set  aside  at 
any  time  on,  motion  of  a  party  or  any  person 
affected  thereby.  Tbe  trial  court,  therefore, 
committed  prejudicial  error  in  sustaining  tbe 
demurrer  to  the  petition  of  the  plalnticr  ask- 
ing that  said  Judgment  be  modified. 

The  Judgment  of  the  trial  court  to  revers- 
ed, and  the  cause  remanded,  with  directions 
to  him  to  set  aside  his  Judgment  sustaining 
the  demurrer  and  otherwise  proceed  with 
said  cause  In  a  manner  not  Inconsistent  with 
this  opinion, 

PER  CURIAM.   Adopted  in  whole. 
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BAKTELDES  SEED  CO.  t.  GUNN  et  al. 
(No.  7745.) 

(Supreme  Court  of  Oklahoma.     Oct  17,  1916.) 

(SyUabus  hy  the  Gown.) 

1.  Exemptions  ®s>48(1) — Pbopkbtt  BxaatPT— 
Eabninos. 

Under  subdivision  16  of  section  3342,  Be- 
vised  Laws  of  1910,  all  current  wages  and  earn- 
ings for  personal  or  professional  services  earned 
within  the  last  SO  days  is  reserved  to  the  head 
of  everr  family  residing  in  the  state,  exempt 
from  attachment  or  execution,  and  ever;  other 
species  of  forced  sale  for  the  payment  of  debts. 
[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {§  64-69,  71,  72;    Dec  Dig.  «=» 

2.  Exemptions  «=»48(1)— Pbopbkty  Exkmpt— 
Eabninos.       / 

Under  section  5199,  Revised  Laws  of  1910. 
the  earnings  of  a  debtor,  who  is  a  resident  of 
this  state,  for  bis  personal  services  at  anj  time 
within  three  months  next  preceding  the  issuing 
of  an  execution,  attachment,  or  garnishment 
process,  cannot  be  applied  to  the  payment  of 
his  debts  when  it  is  made  to  appear,  by  the 
debtor's  affidavit  or  otherwise,  that  such  earn- 
ings are  necessary  for  the  maintenance  of  a 
family  supported  wholly  or  partly  by  his  labor. 
[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  {{  64-69,  71,  72;  Dec.  Dig.  <&=» 
48(1).] 

3.  E^BiMPTioNS  «s»48<2) — Pbopsbtt  Exempt— 
Eabninos. 

The  object  of  these  statutes  is  to  give  to  the 
bead  of  a  famU^  his  current  wages  or  his  per- 
sonal earnings  in  whatsoever  manner  acquired 
for  his  personal  services  earned  within  the  time 
specified  by  the  statute,  and  he  is  entitled  there- 
to, although  his  wages  or  his  earnings  for  his 
personal  services  may  be  reserved  to  him  under 
a  contract,  whereby  he  is  to  receive  so  much 
for  the  job  performed. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  %  71 ;   Dec.  Dig.  <8=»48(2).] 

CDmmissioners'  Opinion,  DItIbIod  No.  3. 
Error  from  County  Coui^  Canadian  Ooon- 
ty;  B.  B.  Forest,  Judge. 

Action  by  tlie  Barteldes  Seed  Company 
against  C.  E.  Ounn  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Modified  and  affirmed,  with  directions. 

E.  F.  Maley  and  J.  N.  Boberson,  both  of 
El  Beno,  and  McLaury  &  Hopps,  of  Okla- 
homa City,  for  plaintiff  in  error.  D.  F.  Carl, 
of  EI  Beno,  for  defendants  in  error. 

HOOKER,  C.  The  plaintiff  in  error  recov- 
ered judgment  against  C.  E.  Gunn  in  the 
county  court  of  Canadian  county  in  April, 
1915,  for  the  sum  of  $231.29.  Thereafter,  in 
order  to  enforce  the  collection  of  said  Judg- 
ment, it  sought  to  subject  thereto  a  debt  due 
by  the  Stiles  C!onstructlon  CcHnpany  to  C.  E. 
Gunn. 

It  appears  from  the  evidence  here  that  on 
February  16, 1915,  the  said  Gunn  made  a  con- 
tract with  the  Stiles  C^jnstmction  Company 
whereby  he  obligated  himself  to  do  all  the 
hauling  required  in  the  erection  of  the  post 
office  at  El  Beno,  for  which  he  was  to  receive 
so  much  per  1,000  t<m8  or  yards  as  the  case 


might  be,  and  In  order  to  carry  out  the  pro- 
visions of  his  contract  he  employed  other 
parties  to  assist  him  in  said  hauling,  and 
at  the  time  of  the  service  of  the  garnish- 
ment herein  there  was  due  by  him  to  several 
parties  moneys  for  their  services  In  aiding 
him  In  the  performance  of  said  contract  It 
further  appears  that  the  construction  com- 
pany owed  him  about  $113  which  the  plaintiff 
in  error  attempted  to  subject  to  the  satis- 
faction of  its  debt  It  is  asserted  here  by 
Gunn  that  at  the  time  of  the  service  of  the 
garnishment  herein,  be  was  a  resident  of  this 
state  with  a  family  dependent  upon  him  for 
support,  and  tliat  the  money  attempted  to  be 
subjected  here  constitutes  his  earnings  for 
his  personal  services  within  three  months 
next  preceding  the  service  of  said  garnish- 
ment, and  that  for  these  reasons  the  fond 
due  Mm  by  the  Stiles  Construction  Company 
is  not  subject  to  the  garnishment  issued  in 
this  cause,  while  it  is  asserted  by  the  plain- 
tiff in  error  that  all  of  said  fnnd  is  subject 
to  garnishment  for  the  reascm  that  the  sum 
is  due  under  a  contract  for  the  services  of 
Gunn  and  others,  and  that  Gunn  is  not  enti- 
tled to  claim  the  same  as  exempt  The  rec- 
ord here  discloses  that  Gonn  made  no  prof- 
it from  the  labor  of  others,  and  the  parties 
performing  services  were  to  receive  from  blm 
the  same  pay  as  he  himself  receiYed,  and 
they  are  not  parties  to  this  appeal 

[1-3]  It  appears  from  an  examination  of 
our  statute  (section  3342,  snbd.  16)  that: 

"AH  current  wages  and  earnings  for  personal 
or  professional  services  earned  within  the  last 
ninety  days"  "shall  be  reserved  to  the  head  of 
every  family  residing  in  the  state  exempt  from 
attachment  or  execution  and  every  other  spedea 
of  forced  sale  for  the  payment  of  debts." 

And  it  farther  appears  from  section  5199 
that: 

"The  earnings  of  a  debtor,  who  is  a  resident 
of  this  state,  for  his  personal  services  at  any 
time  within  three  months  next  preceding  the 
issuing  of  an  execution,  attachment  or  garnish- 
ment process,  cannot  be  applied  to  the  payment 
of  his  debts  when  it  is  made  to  appear  By  the 
debtor's  affidavit  or  otherwise  that  such  earn- 
ings are  necessary  for  the  maintenance  of  a 
family  supported  'WhoUy  or  partly  by  bis  labor," 
etc. 

Under  these  provisions  of  the  statute  Gunn 
asserts  that  this  money  involved  here  is  not 
subject  to  garnishment  It  cannot  be  con- 
tended tbat  this  money  is  due  bim  for  wag- 
es, inasmuch  as  the  evidence  conclusively 
shows  that  the  money  is  due  for  services  p^- 
formed  by  Gunn  and  others  in  the  perform- 
ance of  his  contract  with  the  Stiles  Construc- 
tion Company,  and,  if  he  is  entitled  to  the 
same  as  exempt  it  must  be  under  the  other 
provision  of  the  statute  for  earnings  for  per- 
sonal services,  as  there  can  be  no  claim  for 
professional  services  involved  here.  Clearly 
the  object  of  this  statute  is  to  give  to  the 
head  of  a  family  his  current  wages  and  bis 
earnings  in  whatsoever  manner  acquired  for 
bis  personal  services  earned  within  the  time 
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spedfled  wltbln  tbe  statute.  The  court  can- 
not extend  it  beyond  the  time  nor  bexond  the 
purposes  for  which  the  statute  Intended  to 
protect  the  head  of  the  family,  and  if  there 
should  be  any  doubt  whatever,  as  to  the  ap- 
plication of  the  statute  to  the  fund  in  ques- 
tion, that  doubt  should  be  resolved  tn  favor 
of  the  claimant.  However,  the  courts  cannot 
give  to  statutes  of  this  character  an  applica- 
tion which  the  Legislature  did  not  Intend 
should  be  extended  to  it 

Under  the  evidence  here  Ounn  performed 
some  of  the  services  for  which  this  money 
was  due  hy  the  construction  company  to  him, 
and  the  same  clearly  constitutes  his  earnings, 
and,  as  we  view  the  law,  it  is  absolutely  im- 
material how  the  pay  may  be  reserved  to 
hlni,  whether  so  much  by  the  day,  or  week,  or 
month,  or  so  much  for  the  Job,  it  neverthe- 
less constltateB  his  earnings  tor  his  personal 
services  out  of  which  he  Is  entitled  to  his  ex- 
emptions. However,  for  that  part  of  the 
fond  due  by  the  Stiles  Construction  Company 
to  him  for  services  performed  by  others,  we 
are  of  the  opinion  that  he  Is  not  entitled  to 
claim  any  exemptions  therefrom,  as  many 
elements  may  enter  into  the  same  other  than 
the  personal  services  of  Gunn,  and  the  object 
of  the  statute,  we  think,  is  to  exempt  the 
earnings  for  personal  services  as  contradis- 
tinguished from  the  income  arising  from  a 
business  involving  other  elements  of  gain; 
and  it  Is  clearly  evident  that  the  contract 
feature  of  the  services  performed  by  others 
involved  many  elements  of  profit  aside  from 
the  mere  personal  earnings  of  Gunn. 

The  Supreme  Court  of  Pennsylvania,  In 
Smith  V.  Brooke,  49  Pa.  St.  150,  said: 

"Dr.  Smith  employed  [Adam]  Hippie,  a  mas- 
ter carpenter,  to  build  a  house,  and  agreed  to 
pay  him  $1.50  the  day  for  his  own  labor,  and 
11.00  a  day  for  each  of  his  hands,  and,  from 
this  per  diem  of  the  hands.  Hippie  was  to  re- 
peive  assessments  varying  from  5  to  60  cents  a 
day  for  each  hand,  according  to  the  degree  of 
supervision  they  woold  respectively  require.  On 
the  trial  of  the  cause,  the  i>er  diem  for  Hippie's 
own  labor  was  ascertained  to  amount  to  $4(3.50 
—a  fand  which  the  conrt  held  to  be  exempted 
from  attachment — execution  by  the  Act  of  As- 
sembly of  June  16,  1836.  *  *  *  The  assess- 
ments on  the  wages  of  the  hands  amounted  to 
another  fund  of  $493.37,  which  the  court  held 
to  be  liable  to  attachment;  and  the  two  first 
errors  assigned  raise  the  (question  whether  the 
conrt  erred  in  holding  this  latter  fund  to  be 
■ubject  to  attachment. 

"Both  in  Heebner  v.  Chave,  6  Barr.  117,  and 
in  Costello  v.  The  Coal  Co.,  9  Casey,  241,  the 
'wages  of  laborers,'  which  the  statute  was  de- 
signed to  protect,  were  defined  to  be  the  earnings 
of  the  laborer,  by  his  personal  manual  toil,  and 
not  the  profits  which  the  contractor  derives 
from  the  labor  of  others.  The  cases  illustrate 
the  distinction  between  the  two  kinds  of  gains 
or  rewards.  It  is  the  difference  between  the 
sale  of  your  own  labor,  and  a  sale  of  another 
m^n's  labor,  at  something  more  than  you  pay  for 
it  What  is  received  for  another's  labor  over 
and  above  what  is  paid  for  it  is  called  'profit,' 
and  such  profits  were  held  not  to  be  within  the 
protection  of  the  statute. 

"We  think  this  ruling  was  right  The  statute 
secures  to  the  laborer  and  his  family  the  enrn- 
inm  of  his  own  hands,  but  this  is  Its  full  extent 
and  scope.    If  it  were  carried  farther  by  judicial 


decision,  it  would  be  hard  to  assign  a  limit  to 
its  operation.  The  profits  of  everj;  enterprise 
might  be  called  the  wages  of  labor,  with  no  great 
violence  to  language,  and  thus  the  collection  of 
debts  be  abolished  in  many  instances  where 
ample  means  of  payment  existed.  The  Legis- 
lature meant  nothing  so  unreasonable  and  ex- 
travagant. They  only  meant  that  what  a  man 
earn^  by  his  personal  labor  should  not  be  in- 
tercepted by  his  creditors,  but  should  go  to  bui>- 
ply  the  wants  of  himself  and  family,  leaving 
whatever  other  moneys  might  be  due  to  him  to 
be  seized  for  his  debts." 

Also,  the  Supreme  Court  of  Wisconsin,  In 
Euntz  T.  Kinney  et  al.,  33  Wis.  612,  said: 

"The  principal  question  aristn^  in  the  case  is 
one  of  considerable  interest  and  importance  to  a 
large  class  of  laborers,  namely,  whether  the 
moneys  garnished  were  exempt  as  the  'earnings' 
of  the  debtor  under  our  statute.  Section  40,  c. 
134,  Tay.  Stats.,  provides  that  the  enmiugs  of 
all  married  persons,  or  persons  who  have  to  pro- 
vide for  the  entire  support  of  a  family  in  this 
state,  for  60  days  next  preceding  the  issuing  of 
any  process  from  any  court  of  record  or  justice 
of  the  peace  against  them,  shall  be  exempt  from 
levy,  seizure,  or  sale  upon'  such  process;  and 
the  same  shall  not  be  liable  to  be  garnished  on 
attachment  or  other  process.  The  debtor  in  this 
case  was  a  married  man,  and  had  a  family  to 
support  The  garnishees  were  indebted  to  him 
when  served  with  process,  in  the  sum  of  $19.93, 
for  six  days'  work  recently  performed  by  him 
with  his  team  in  hauling  lumber  and  wood.  It 
appears  that  the  debtor's  services  per  day  were 
worth  without  a  team  $1.50,  while,  working 
with  his  team,  he  could  earn  more  than  double 
that  amount.  The  municipal  court  held  that  it 
was  only  the  personal  earnings  of  the  debtor 
which  were  exempt  and  that  the  balance  which 
the  team  earned  must  be  applied  to  the  payment 
of  debts.  The  circuit  conrt  reversed  this  judg- 
ment, holding,  as  we  suppose,  that  not  only  the 
produce  of  the  debtor's  own  industry  was  ex- 
empt, but  also  the  eamines  of  his  team.  We 
fully  agree  with  the  circuit  conrt  in  this  con- 
struction of  the  statute. 

"We  assume,  as  we  think  we  have  the  right  to, 
upon  the  facts  disclosed,  that  the  debtor  had  but 
one  team,  and  that  the  debt  due  him  by  the  gar- 
nishees was  for  work  performed  by  him  and  his 
team  in  hauling  lumber  and  wood;  in  other 
words,  that  the  debt  was  the  gross  earnings  of 
the  laborer,  and  of  his  team,  itself  exempt 
property.  •  •  •  And  it  seems  to  us  that 
whatever  the  debtor^— being  a  married  person 
and  having  a  family  to  support — may  earn 
with  his  exempt  teass,  wagon  or  dray,  and 
tackle,  may  fairly  be  considered  as  constituting 
'the  earnings'  which  are  exempt  within  the  in- 
tent and  meaning  of  section  40.  *  *  *  A 
construction  whidi  leads  to  such  results  we  are 
confident  is  a  violation  of  the  policy  and  hu- 
mane principles  of  the  exemption  laws,  and  is 
not  to  be  adapted.  It  is  a  cardinal  rule  in  the 
interpretation  of  such  statutes  that  they  are  to 
be  Uberally  construed  in  order  to  promote  the 
object  of  their  enactment  They  are  intended 
to  benefit  the  laboring  classes,  which  make  up  a 
large  part  of  our  society,  and  to  enable  them 
the  better  to  provide  for  those  dependent  upon 
them  for  support  and  maintenance.  Hence  it 
was  in  Brown  v.  Hebard,  20  Wis.  326  [01  Am. 
Dec.  408],  this  court  held  that  a  debtor  whose 
business  it  was  to  inspect  flour  for  merchants  in 
Milwaukee,  and  who  had  to  employ  others  to 
aid  him  in  his  work,  might  claim  the  net  re- 
ceipts or  gains  of  his  employment  as  'earnings,' 
when  the  labor  was  performed  within  the  period 
fixed  by  the  statute.' 

Also,  the  same  author,  In  Brown  r.  Hebard, 
supra,  said: 

"Section  94  of  diapter  134,  R.  S.,  provides 
that  in  proceedings  supplementary  to  execution 
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the  Judee  may  order  any  property  of  the  jadf- 
ment  debtor,  not  exempt  from  execution,  in  the 
hands  either  of  himself  or  any  other  person,  or 
due  to  the  judgment  debtor,  to  be  applied  toward 
the  satisfaction  of  the  judgment,  except  that  the 
earnings  of  the  debtor  for  his  personal  services 
at  any  time  within  60  days  next  preceding  the 
order  cannot  be  so  applied  when  it  is  made  to 
appear,  by  the  debtors  affidavit  or  otherwise, 
that  such  earnings  are  necessary^  for  the  use  of 
a  family  supported  wholly  or  in  part  by  his 
labor.  At  the  time  this  statute  was  enacted,  the 
earnings  of  the  debtor  were  not  exempt  from  at- 
tachment, garnishee  process,  or  seizure  and  sale 
upon  execution.  Subsequently  the  act  of  1858 
(chapter  148,  R.  S.,  p.  799)  was  passed  which 
as  amended  by  chapter  280,  Laws  of  1861,  de- 
clares that  the  earnings  of  all  married  persons, 
or  persons  who  have  to  provide  for  the  entire 
support  of  a  family  in  this  state,  for  60  days 
next  preceding  the  issuing  of  any  process  from 
any  court  of  record  or  justice  of  the  peace 
against  them,  shall  be  exempt  from  levy,  seizure, 
or  sale  npon  such  process;  and  the  same  shall 
not  be  liable  to  be  garnished,  or  seized  by  at- 
tachment, or  levied  upon  by  execution,  or  sold 
on  any  final  process  issued  from  any  court  of 
this  state.  This  last  act  worked  a  repeal  or 
modification  of  section  94,  so  far  as  it  is  in- 
consistent with  that  section.  By  extending  the 
exemption  from  execution  to  the  earnings  of  a 
certain  class  of  debtors  for  the  period  of  60 
days,  ahsolntely,  it  rendered  the  latter  clause 
of  section  94,  as  to  the  earnings  to  be  excepted, 
etc.,  wholly  inapplicable  to  that  class  of  debtors. 
Debtors  of  the  new  class  become  absolutely  en- 
titled to  the  exemi^on  of  their  earnings  for  the 
period  of  60  days  under  the  first  clause  of 
the  section,  by  which  the  power  of  the  judge  is 
limited  to  the  application  of  the  property  of 
the  judgment  debtor,  not  exempt  from  execution. 

"A  question  is  made  as  to  the  application  of 
the  act  of  1868.  I  have  no  doubt  it  includes 
all  persons  who  support  themselves  by  the  labor 
of  their  hands,  without  regard  to  the  grade  of 
such  lainxc  or  the  degree  of  skill  and  experience 
required  in  Its  performance.  I  think  the  act 
is  applicable  to  the  case  of  the  present  defend- 
ant, who  is  shown  to  be  a  debtor  of  .the  class 
provided  for  by  it 

"The  question  then  is  as  to  the  meaning  of 
the  word  'earnings,'  as  found  in  the  act  of  1868, 
without  the  qualifying  words  contained  in  sec- 
tion 94.  It  is  not  easy,  perhaps,  to  determine 
the  precise  application  of  this  word  as  used  in 
the  statute.  I  think  a  correct  definition  to  be, 
the  gains  of  the  debtor  derived  from  his  services 
or  labor  without  the  aid  of  capitaL  If  the  debt- 
or has  no  capital  and  no  credit  contributing  to 
increase  his  profits,  except  the  credit  arising 
from  the  labor  or  service  in  which  he  is  present- 
ly engaged  and  out  of  the  proceeds  of  which  his 
obligations  on  account  of  such  labor  or  service 
are  to  be  discharged,  then  I  think  his  net  re- 
ceipts <w  gains  from  such  labor  or  service  may 
foir^  be  accounted  'earnings.'  If,  for  example, 
the  maa  whose  business  it  is  to  dig  a  well,  siak 


a  mine,  erect  a  house,  run  a  raft  of  lumber  or 
a  ferryboat,  or  to  perform  any  of  the  numeroni 
kinds  of  work  in  which  tiie  assistance  of  others 
is  necessary,  employs  others,  as  he  most  do,  to 
assist  him,  and  who  are  to  be  paid  as  he  himself 
is  paid,  out  of  the  proceeds  of  the  work,  it  seenu 
to  me  that  what  remains  after  the  others  are 
paid  must  be  regarded  as  his  'earnings.'  We  all 
know  that  there  are  many  men  who  have  a  pe- 
culiar skill  and  adaptation  to  these  different 
kinds  of  labor,  who,  from  long  application  and 
experience,  are  qualified  to  assume  tiie  manage- 
ment and  control  of  them  and  of  others  enga^ 
in  them,  and  when  they  do  so,  under  the  ci^ 
cnmstances  stated,  why  may  not  thdr  gains, 
increased  perhaps  beyond  the  gains  of  otben 
who  have  no  skill  and  experience,  be  said  to  be 
the  result  of  their  personal  services?  I  must 
say  that  I  think  they  are  the  'earnings'— the 
fruits  of  the  proper  skill,  experience  and  indus- 
try—of the  persons  to  whom  they  belong. 

"These  ohservations  are  applicahle  to  and  dis- 
pose of  this  case.  The  net  proceeds  of  the  de- 
fendant's services  as  flour  inspector,  after  the 
payment  of  his  employes,  were  his  'earnings,' 
and  as  such  were  exempt  with  the  period  fixed 
by  the  statute. 

"The  order  of  the  court  is  affirmed." 

We  are  therefore  of  the  opiniOD  that  the 
part  of  the  fund  here  which  was  due  hy  the 
Stiles  Construction  Company  to  Gunn  for  the 
services  performed  by  others  was  subject  to 
the  garnishment  issued  herein;  but,  for 
that  part  which  was  due  to  Gunn  for  serv- 
ices performed  by  him  within  90  daj's  next 
preceding  the  ganUshment  process  here,  that 
the  same  was  not  subject  to  garnishment 

There  being  no  dispute  In  this  case  as  to 
these  various  amounts,  and  it  appearing  from 
the  evidence  that  the  Stiles  Construction 
Company  was  due  to  Gunn  the  sum  of  |113.- 
23,  and  that  there  was  due  by  Gunn  to  B.  E. 
Whalln  $22,  to  F.  B.  Wyman,  $21.71,  aud 
to  C.  W.  York  $7.80,  making  a  total  of  $51.- 
51. 

It  is  therefore  ordered  that  $51.51  of  this 
fund  in  the  hands  of  the  derk  of  the  county 
court  of  Canadian  county  be  paid  to  the 
plaintiff  in  error  and  the  balance  thereof  be 
paid  to  the  d^endant  in  error,  G.  EL  Gunn, 
and  that  the  costs  here  be  equally  divided 
between  the  plaintUI  In  error,  Barteldes 
Seed  Company,  and  the  defendant  In  error, 
O.  B.  Gunn. 

The  Judgment  of  the  lower  court  Is  there- 
fore modified  and  affirmed,  with  dlrecOoos. 

PER  CURIAM.    Adopted  In  whol& 
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HATT  y.  UNION  STATB  BANK  et  aL 
(No.  8902.) 

(Sapreme  Court  of  Colorado.     Oct.  2,  1816.) 

En  Banc  Error  to  District  Court,  Ala- 
mosa County ;  Jesse  C.  Wiley,  Judge. 

Proceeding  between  Charles  D.  Hayt,  Jr., 
and  the  Union  State  Bank  and  others.  Judg- 
ment for  the  Union  State  Bank  and  others, 
and  Hayt  brings  error,  and  applies  for  a  su- 
persedeas. Application  denied,  and  Judgment 
affirmed. 

Charles  D.  Hayt,  Jr.,  of  Denver,  and  Albert 
L.  Moses,  of  Alamosa,  for  plaintiff  in  error. 
John  T.  Adams,  of  Alamosa,  for  defendant  in 
error  Union  State  Bank.  W.  W.  Piatt,  of 
Alamosa,  for  defendant  in  error  Sturtevant 

PER  CURIAM.  After  a  careful  considera- 
tion of  the  record,  the  petition  for  superse- 
deas, and  for  reconsideration  of  the  same, 
we  are  of  the  opinion  that  the  Judgment  of 
the  trial  court  should  not  be  disturbed.  The 
petition  for  reconsideration  of  the  applica- 
tion for  supersedeas  Is  therefore  denied,  and 
the  Judgment  of  the  trial  court  affirmed. 

GABBERT,   a   J.,   and   BAILEY,   J.,  not 

participating. 


DILIi  V.  SANDS  et  al    (No.  7758.) 
(Sopreme  Court  of  Oklahoma.    July  25,  1916.) 

(BpUdbu*  »y  ih*  Oomrt.) 
L  Afpkai.  and  Bbbob  «a»S51(2)  —  Pbookbd- 

IBGS    UT    ESBOa— COlOOiNCEiaiNT— STATun. 

Section  4669,  Ber.  Laws  1910,  is  applicable, 
b;  analogy,  to  the  commencement  of  proceed- 
ing in  error  in  this  court. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,   Cent.   Dig.   {|   1916-1918;     Dec.    Dig. 
*=»351(2).] 
2.  Appeal  and  Ebbor  «=>430<1)— Sxbtiob  or 

SruMONs  IN  EbBOB— NECKSsrrr. 
A  petition  in  error  will  be  dismissed  on  mo- 
tion, even  thoufrh  it  is  filed  in  this  court  within 
the  6  months  allowed  under  the  statute,  where 
no  waiver  of  issuance  and  service  of  summons 
ii  bad,  and  no  general  appearance  made  within 
such  time,  or  where  a  summons  ia  issued  on  a 
prjpcipe  duly  filed  but  is  never  served. 

[Ed.  Note.— For  other  cases,  see  A{meal  and 
Error,  Cent  Dig.  fS  2173,  3126;  Dec.  Dig.  <8=a 
430(1).] 

Error  from  District  Court,  Okfuskee  Coun- 
ty; Tom  D.  McKeown,  Judge. 

Action  by  Roley  Sands  against  Harvey 
Gregory  Malot  and  others.  From  the  Judg- 
ment In  favor  ot  plaintiff,  defendant,  Wil- 
liam H.  DIU,  brings  error.    Dismissed. 

Huser  te  Hnser,  of  Okemah,  for  plaintiff 
ta  error.  Bossiter  &  Wright,  of  Okemah,  for 
defendant  in  error  Boley  Sands. 

SHARP,  J.  Defendant  in  error,  Roley 
Sands,  on  January  81,  1916,  filed  his  motion 
to  dismiss  this  proceeding  in  error,  for  the 
reason,  among  others,  that  no  summons  ta 
error,  was  served  upon  him,  or  any  other  de- 
fendant in    error,    either   within   6   months 


from  the  date  of  the  Judgment  appealed 
from,  or  within  60  days  from  the  expiration 
thereof.  The  records  of  this  court  show 
that  the  case-made  with  petition  in  error, 
attached,  together  with  pnecipe  for  summons 
in  error,  were  received  for  filing  October  12, 
1915,  the  last  day  of  the  statutory  time  for 
filing  the  appeal;  that  summons  issued 
October  13,  1915,  to  defendants  in  error,  but 
that  no  return  was  made  on  same.  And  it 
appears  from  the  motion  of  defendant,  'Roley 
Sands,  that  no  summons  has  been  served  on 
him,  which  fact  Is  not  controverted  by  plain- 
tiff in  error. 

This  court  has  held  that  section  4659,  Rev. 
Lews  1000,  with  regard  to  the  oommence- 
ment  of  actions,  by  analogy  is  applicable  to 
the  commencement  of  proceedings  la  error 
in  this  court,  and  that  the  summons  must 
be  served  within  60  days  after  the  expiration 
of  the  time  for  filing  an  appeal  School  Dlst 
No.  39  v.  Fisher,  23  Okl.  9,  09  Pac.  646 ;  Dr. 
Kodi  Vegetable  Tea  Co,  v.  Davis  et  al.,  145 
Pac.  337. 

The  record  disclosing  that  defendant  in 
error  has  not  waived  the  service  of  summons 
In  error,  and  It  appearing  that  he  was  not 
served  within  60  days  from  October  12,  1915, 
or  at  all,  the  motion  to  dismiss  must  be  sus- 
tained. Coleman  v.  Eaton,  26  Okl.  858,  110 
Pac.  672;  Hjartsell  v.  Edwards  et  al.,  29  Okl. 
119,  lie  Pac.  942. 

The  action  Is  dismissed.  All  the  Justices 
ctmcur. 


FIRST  STATB  BANK  OP  VINITA  et  aL  v. 
FAX  et  al.    (No.  7609.) 

(Supreme  Court  of  OUahoaia.    July  25,  1816.) 

(Syttahua  ly  the  Court.) 

Infants  *=»77— Actions— -Next  Friend. 

Where  the  guardian  of  an  infant  is  removed 
for  his  failure  to  account  to  the  county  court 
for  money  due  the  infant,  and  no  guardian  is 
appointed  to  succeed  the  guardian  removed,  aa 
action  upon  the  bond,  for  the  benefit  of  the  in- 
fant, may  be  brought  by  a  next  friend. 

[E<d.  Note.— For  other  cases,  see  -Infants,  Cent. 
Dtg.  tS  192-194,  231;    Dec.  Dig.  «8=»77.] 

Cammisaloneri^  Opinion,  Division  No.  4. 
Error  from  District  Court,  Adair  County; 
John  H.  Pitchford,  Judge. 

Action  by  W.  P.  Fay,  as  next  friend  and 
guardian  of  Ella  Morris,  a  minor,  against 
B.  I/.  Morris  and  others.  Judgment  for 
plaintiff,  and  defoidant  First  State  Bank  of 
Vinlta,  Okl.,  and  another  bring  error.  Af- 
firmed. 

J.  Berry  King,  of  Tahlequah,  and  C.  Cald- 
well, of  Vinlta,  for  plaintiffs  In  error.  B.  B. 
Arnold,  of  Stllwell,  for  defendant  In  error 
Pay. 

EDWARDS,  C.  This  aetlon  was  brought 
originally  by  W.  P.  Fay,  as  next  friend  and 
guardian  of  Ella  Morris,  a  minor,  against  EL 
Tj.  Morris  and  the  Southwestern  Surety  In- 
surance Company.     Subsequently  the  plain* 
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tiff  filed  an  amended  petition,  making  addi- 
tional parties  defendant  Tbe  amended  pe- 
tition, iix  substance,  alleges  ttiat  E.  L.  Morris 
bad  been  appointed  guardian  in  the  probate 
coart  of  Adair  county,  for  Ella  Morris,  Ms 
minor  daughter,  and  other  minor  chUdren, 
and  executed  his  original  guardian's  bond  to 
Ella  Morris  and  others  with  the  defendants 
Paden,  White,  and  Allen  as  sureties,  and 
that  thereafter  he  executed  an  additional 
bond  for  the  sale  of  real  estate  belonging  to 
said  minors  with  the  International  Bank  & 
Trust  Company  of  Vinlta  as  surety,  and  that 
subsequently  a  supplemental  additional  bond 
was  filed  with  the  Southwestern  Surety  In- 
surance Company  as  surety  thereon;  that 
the  guardian  had  made  a  sale  of  certain  real 
estate  belonging  to  said  minors,  had  failed  to 
account  in  full  for  the  proceeds  thereof,  and 
in  default  thereof  had  been  removed  as 
guardian,  and  that  the  Judge  of  the  said 
county  court  had  made  a  finding  adjudging 
him  in  default  in  the  sum  of  $487.57,  for 
wliich  he  and  his  surety,  the  Southwestern 
Surety  Insurance  Company,  were  found  lia- 
ble. After  demurrers  had  been  overruled  the 
Southwestern  Surety  Insurance  Company  and 
the  International  Bank  &  Trust  Company 
both  filed  answers,  in  which  it  is  alleg- 
ed, in  substance,  that  the  surety  had  no  no- 
tice of  the  hearing  at  which  the  guardian 
was  found  to  be  in  default,  and  that  such 
hearing  weis  irregular  in  form;  that  the 
guardian,  E.  L.  Morris,  was  improperly  dis- 
charged, no  charges  having  been  preferred 
against  him  and  no  citations  served  upon 
him;  that  no  successor  had  been  appointed 
in  regular  form.  The  right  of  the  defendant 
in  error  W.  P.  Fay  to  bring  the  action  in  the 
manner  and  form  in  which  it  was  brought 
was  also  denied  by  the  said  sureties,  who 
contended  that  the  said  W.  P.  Fay  was  not 
the  regularly  appointed  guardian,  and,  since 
there  was  a  guardianship  pending,  was  not 
entitled  to  bring  the  action  as  next  friend. 
In  the  course  of  the  trial,  upon  motion  of 
defendants  the  court  required  the  defendant 
in  error  Fay  to  elect  whether  he  would  sue 
as  guardian  or  next  friend,  and  the  said  de- 
fendant in  error  elected  to  sue  as  next 
friend.  Judgment  was  rendered  against  E. 
Ii.  Morris  and  Benjamin  F.  Paden  by  default, 
and  against  the  Southwestern  Surety  Insur- 
ance Company  and  the  First  State  Bank  of 
Vinita  as  successors  to  tlie  International 
Bank  ft  Trust  Company.  Motion  for  new 
trial  was  filed  and  overruled,  end  within  due 
time  the  case  was  appealed  to  this  court 
Counsel  for  plaintiffs  in  error  expressly  lim- 
it and  confine  their  argument  to  the  one 
point  of  law,  that  the  action  should  be 
brought  by  the  guardian  and  cannot  be 
brought  by  the  next  friend.  Sections  4683 
and'  4686  of  the  Revised  Laws  of  1910  are  as 
follows: 

"Sec  4683.  An  executor,  administrator,  guard- 
ian, trustee  of  an  express  trust,  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made 


for  the  benefit  of  another,  or  a  person  expressly 
authorized  by  statute,  may  bring  an  action  wltii- 
oat  joining  with  him  the  person  for  whose  bene- 
tit  it  is  prosecuted.  Officers  may  sue  and  be 
sued  in  such  name  as  is  authorized  by  law,  and 
official  bonds  may  be  sued  upon  in  the  same 
way." 

"Sec  4686.  The  action  of  an  infant  must  be 
brought  by  bis  guardian  or  next  friend.  When 
the  action  is  brought  by  his  next  friend,  the 
court  has  power  to  dismiss  it,  if  it  is  not  for 
the  benefit  of  the  infant,  or  substitute  the 
guardian  of  the  infant,  or  any  person  as  the 
next  friend." 

It  will  be  observed  that  by  section  4686, 
supra,  when  the  action  is  brought  by  the 
next  friend,  the  court  has  power  to  dismiss, 
if  not  for  the  benefit  of  the  infant,  and  the 
trial  court  here  was  advised  of  the  conten- 
tion of  the  parties  and  permitted  the  suit  to 
be  maintained.  The  court  finds  that  ail  the 
allegations  of  the  petition  have  been  proven 
and  the  record  discloses  that  the  defendant 
in  error  E.  L.  Morris,  as  guardian,  had  fail- 
ed to  account  to  the  court;  that  he  had  been 
cited  from  time  to  time  to  make  his  report; 
that  he  had  been  arrested  for  failure  to 
make  such  report,  and  was  present  at  the 
time  the  order  discharging  him  as  guardian 
was  entered.  "If  this  order  of  discharge  was 
improperly  made  by  the  CQunty  court,  the 
remedy  was  by  appeal,  and  not  by  collateral 
attack  upon  such  order  in  an  action  upon  the 
bond.  After  the  guardian  had  been  discharg- 
ed, we  faU  to  see  why  a  next  friend,  prior  to 
the  appointment  of  another  guardian,  might 
not  for  the  benefit  of  the  infant  maintain 
this  suit  It  is  true  that  the  cause  Is  not 
correctly  styled,  but  under  our  Code  (Sec 
4790,  Revised  Laws  1910)  any  error  in  that 
regard  might  have  been  corrected  by  amend- 
ment In  the  case  of  Wilson,  v.  Me-ne-cbas, 
40  Kan.  048,  20  Pac  468,  the  Supreme  Court 
of  Kansas  holds: 

"There  is  no  error  of  the  court  in  overruling 
the  lUKgestion  of  the  defendant  to  correct  the 
transcript  of  the  Justice,  for  the  plain  reason 
there  was  no  evidence  offered  to  support  it 
From  the  bill  of  particulars  and  the  affidavit 
in  replevin,  it  is  very  evident  Me-ne-cbas  claim- 
ed that  Sbe-ka-see  was  the  real  plaintiff  in  the 
action,  and,  although  it  would  have  been  cor- 
rect to  have  followed  the  provisions  of  section 
10,  c.  81,  Comp.  Laws  1885,  and  have  had 
Me-ne-chaa  appointed  as  guardian  to  the  suit, 
or  possibly  to  have  com'nenced  the  action  under 
the  form  and  st^le  of  'She-ka-see  by  Me-ne-cfaas, 
his  next  friend,  yet  this  irregularity  is  without 
any  possible  prejudice  to  the  defendant  She- 
ka-see  appears  in  the  pleadings  as  the  real 
plaintiff,  and  under  the  evidence  is  shown  con- 
clusively to  be  the  real  party  in  interest;  but 
the  irregularity  is  so  unimportant  that  the  at- 
torneys for  plaintiff  did  not  even  suggest  an 
amendment  which  would  have  been  granted 
OS  a  matter  of  course,  if  asked,  without  such 
an  amendment  we  think  the  defendant  could 
not  possibly  have  been  misled  to  his  prejudice. 
We  think  the  court  right  in  overruling  the  mo- 
tion to  dismiss." 

In  Gulf,  C.  &  S.  F.  Railroad  Co.  v.  StyroD, 
Next  Friend,  66  Tex.  421,  1  &  W.  161.  It  U 
held: 

"Where  an  action  is  itroseeuted  by  a  parent 
as  nominal  plaintiff,  for  the  use  and  benefit  ot 
an  infant  child,  as  real  plaintiff,  the  precise 
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Anw  of  word!  naed  tat  dcacribinc  tbait  (elation 
to  each  other,  and  to  the  action,  is  immateriaL 
it  tiie  record  inform  the  ooort  who  ia  the  real 
k«aeficiai7." 

We  are  of  the  (pinion  that  there  ia  no  er- 
ror in  the  record  upon  the  aasigmnent  urged 
that  woold  warrant  reversaL 

The  Judgment  is  affirmed. 

FEB  OITRIAM.    Adopted  in  whole, 


BXJEUj  at  aL  t.  U-PAA-HABr-HA  «t  «1. 
(No.  7281.) 

(Snpreme  Oourt  of  Oltlahoma.    July  25,  1916.) 

(SglUbiu  by  the  OoMrt.) 

L  Chaufkbtt  aitd   Mainter  anok  «s>7((9— 

Grant  or  Lars  Heu>  Aovkbsbly— Suit  bt 

Gbantob. 

The  grantor  in  a  deed,  vtdd  as  against  the 

dataidant  in  adverse  possession,  may  maintain 

in  actiim  in  lii*  own  name  and  without  jcrfning 

in  the  action  his-  grantee  against  those  holding 

adversely  to  him  and  his  grantee  to  recover  the 

land  described  in  such  void  deed. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance^  Cent.  Dig.  |§  67-64;  Dec. 
Dig.  «=»7(6).] 

2.  EncnaicT   «e»81— Dsvault  Judombhv— 
RE<)DisrrES. 

Judgment  for  plaintiff  cannot  legally  be 
rendered  in  an  action  of  ejectment  without 
proof  of  the  averments  of  tne  petition  as  to 
title  in  plaintiff. 

nSi.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  8f  220,  221 ;  Dec.  Dig.  «=>81.] 

3.  DKFATn.T  JtniOMKRT  IIT  EJEOTUENX— PBOV- 

iNo  Petitiow. 
Where  no  appeorance  or  defense  is  made  by 
defendant  in  an  action  in  ejectment,  the  plain- 
tiS  cannot  recover  without  establisfaing  the  al- 
legations of  his  petition  by  competent  evidence. 

1  DEHTntREH— JVDOIUCRT   OIT    PUSADINOB. 

Where  a  demurrer  is  interposed  to  the  peti- 
tion in  ejectment  which  was  overruled  bv  the 
coart  and  the  defendant  declines  to  plead  fur- 
ther, judgment  on  the  pleadings  cannot  be  le- 
gally rendered  in  favor  of  the  plaintiff. 
S.  Plbadxno  «=>214(8)— DBin;BBK»— EimcT. 

While  a  demurrer  admits  the  allegations  of 
the  petition,  such  admission  is  onlv  for  the  pur- 
pose of  testing  the  demurrer,  and  such  admis- 
sioB  cannot  be  said  to  be  in  compliance  with 
aection  4828,  Bev.  Laws  1910,  "as  to  establish- 
ing the  allegations  of  the  petition." 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  534;  Dee.  Dig.  «=>214(8).] 

Commissioners'  Opinion,  Division  No,  1. 
Error  ftom  District  Court,  Creelc  County; 
Wade  S.  Stanfleld,  Judge. 

Action  by  U-Far-har-ba  and  others  against 
J.  Garfield  Buell  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded. 

HcDougal,  I^tle  ft  Allen  and  Pryor  ft 
RodEwood,  all  of  Sapulpa.  for  plaintiffs  in  er- 
ror. A.  A.  Hatch  and  Harry  H.  Rogeia,  both 
of  Tulsa,  for  defendants  in  error. 

COLLIER,  a  TUs  is  an  action  Instituted 
by  the  defendant  in  error  against  the  plain- 
tiff in  error  to  recover  the  lands  described  in 


the  petition.  Hereinafter  the  parties  will  be 
designated  as  they  were  la  the  trial  court 

Defendant  interposed  a  demurrer  to  the 
petition,  which  said  petition,  among  other 
averments,  averred: 

"That  tlie  plaintiff,  on  the  2d  day  of  January, 
1913,  covenanted  and  warranted  to  W.  D.  Alien, 
a  quiet  end  peaceful  possession  of  the  lands  de- 
scribed in  the  petition ;  that  at  the  time  of  the 
malting  of  said  covenant,  to  wit,  on  the  2d  day 
of  Januar;^,  1913,  the  said  plaintiffs  were  not 
in  possession  of  said  lands,  nor  had  they,  nor 
those  under  whom  they  claimed,  been  in  posses- 
sion thereof  or  received  rents  and  profits  there- 
from for  a  space  of  one  year  next  preceding  the 
said  second  dav  of  January,  l9lS,  and  at  the 
said  time  the  defendants  were  in  possession  of 
said  lands." 

W.  D.  Allen  was  not  made  a  party  to  this 
action. 

^e  court  overruled  the  demurrer  to  the 
petition,  and  the  defoidants  declined  to 
plead  further,  and  judgment,  on  the  plead- 
ings, was  rendered  In  favor  of  plaintiff  for 
the  lands  sued  for.  To  reverse  said  judg- 
ment this  appeal  is  prosecuted  upon  tran- 
script. There  are  several  assignments  of 
error,  but  these  several  errors,  as  stated  by 
plaintiffs'  brief,  may  be  stated  concisely  as 
follows : 

"(1)  That  the  court  erred  in  overmling  the 
demurrer  of  defendants  to  the  petition  of  the 

Jilaintiffs;  (2)  that  the  court  erred  in  rendering 
adgment  upon  the  pleadings  after  overruling 
the  demurrer  of  the  defendants  to  plaintifTs 
petition." 

[1]  We  are  unable  to  agree  with  the  con- 
tention of  the  defendant  that  It  was  neces- 
sary that  the  petition  state  facts  sufficient  to 
constitute  a  cause  of  action  by  said  W.  D. 
AUen  against  the  defendants. 

In  Burclihalter  v.  Vann,  157  Pac.  1148,  it 
is  held: 

"The  grantor  in  a  deed,  void  as  against  de- 
fendants in  adverse  possession,  may  maintain 
an  action  in  his  own  name  against  those  holding 
adversely  to  him  and  his  grantees  to  cancel  void 
deeds  executed  by  said  grantor  to  those  in  ad- 
verse possession. 

In  the  body  of  the  opinion.  Commissioner 
Bummons  says: 

"It  1>  also  a  well-settled  rule  of  law  that  the 
grantor  in  a  deed  which  is  ineffective  as  against 
those  in  possession  of  the  land  conveyed  thereby 
may  maintain  an  action  in  his  own  name  against 
those  in  possession  to  recover  the  land."  Hus- 
ton V.  Scott,  20  Okl.  142,  94  Pac.  512,  35  L.  R. 
A.  (N.  S.)  721,  note  at  page  736. 

It  has  also  been  held  by  this  court  that  a 
grantee  in  chaiupertous  deed  may  bring  an 
action  In  the  name  of  the  grantor  against 
those  holding  adversely  to  recover  possession 
of  the  land.  Gannon  v.  Johnston,  40  Okl. 
695,  140  Pac.  430,  Ann.  Cas.  1915D,  522. 
Therefore  there  is  no  question  that  the 
plaintiffs,  without  joining  Allen,  or  averring 
that  the  action  was  brought  for  the  benefit 
of  Allen,  could  maintain  this  action  In  their 
own  name.  We  have  carefully  examined  the 
petition  in  this  cause  and  are  of  the  opin- 
ion that  the  court  did  not  err  In  overruling 
the  demurrer  thereto. 


^ssVor  other  cases  see  asm*  teplo  and  KST-NXniBBB  la  all  K«r-Mumb«T«d  Dlceata  and  InfleMS 
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As  shown  by  the  Judgment  roll,  Judgment 
was  rendered  In  this  cause  upon  the  plead- 
ings, .which  excludes  the  Idea  that  any  evi- 
dence was  offered  In  support  of  the  aver- 
ments of  the  petition  In  the  trial  of  the  cause. 

[2]  We  think  that  the  rendition  of  the 
judgment  on  the  pleadings  without  evidence 
In  support  of  the  allegations  of  the  petition 
was  prejudicial   error. 

Section  4928  provides: 

"In  actions  for  the  recovery  of  real  proper- 
ty, it  shall  be  necessary  for  the  plalntitE  to  set 
forth  in  detail  the  facts  relied  upon  to  establish 
his  claim,  and  to  attach  to  his  petition  copies 
of  all  deeds  or  other  evidence  of  title,  as  in 
actions  upon  written  contracts;  and  he  must 
establish  the  allegations  of  bis  petition,  whether 
answer  be  filed  or  not." 

It  will  be  noted  In  the  history  of  this  sec- 
tion: 

"That  the  section  is  redrafted  to  require  plain- 
tiff to  set  forth  his  title  and  establish  it  wheth- 
er answer  be  filed  or  not." 

[3,4]  We  are  of  the  opinion  that  under 
this  section,  that  the  Importance  of  the  ques- 
tion of  title  to  land  has  caused  the  law- 
makers to  declare,  by  said  section  above 
quoted,  that  notwithstanding  the  defendant 
may  not  even  appear  in  an  action  of  eject- 
ment a  judgment  for  the  land  cannot  be  ren- 
dered upon  the  pleadlngBi  In  abort,  to  sus- 
tain an  action  of  ejectment,  proof  must  be 
made  of  the  title  of  the  plaintiff. 

[6]  The  contention  of  plaintiff,  "that  the 
demurrer  admits  the  allegations  of  the  pe- 
tition, and  that  tlierefore  the  allegations  of 
the  petition  are  established,"  Is  without  the 
slightest  merit  It  is  true  that  the  demurrer 
admits  the  allegations  of  the  petition,-  but 
only  for  the  purpose  of  testing  the  demurrer 
— farther  than  this  the  admission  does 
not  go. 

This  cause  should  be  reversed  and  re- 
manded. 

PER  CURIAM.    Adopted  in  whole. 


EUREKA  PUB.  CO.  v.  FIRST  NAT.  BANK 
OP  STIOLEB.    (No.  7608.) 

(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

(BvUaJnu  bu  th«  Court.) 

CoBPORATions  <s=388(2)— liiAWLniEa  -r-  Bs- 
TOPPKL  TO  Dent  Liability. 
Where  the  president  of  a  corporation  makes 
arrangements  with  a  bank  to  borrow  money  on 
behalf  of  such  corporation  and  at  the  time  ad- 
vises the  bank  that  the  treasurer  of  the  corpora- 
tion will  execute,  for  the  corporation,  the  note 
evidencing  such  loan,  and  pursuant  tnereto  the 
note  is  later  made  in  the  name  of  the  corpora- 
tion by  its  treasurer,  and  the  proceeds  thereof 
are  duly  passed  to  the  credit  of  the  corporation 
in  said  bank  and  checked  out  by  the  corporation 
in  due  coorse  of  business  for  corporate  pur- 
poses, and  where  such  transaction  is  in  con- 
sonance with  the  prior  business  transactions 
between  said  bank  and  said  corporation,  the 
corporation  will  be  held  liable  on  such  note,  re- 
gardless of  whether  the  note  is  executed  in  the 


manner  and  form  nqtrired  by  the  by-laws  of 
such  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  155T;    Dec.  Dig.  iS=388(2).] 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

Action  by  the  First  National  Bank  of  Stlg- 
ler  against  the  Eureka  Publishing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

HoUey  &  Means  and  A,  I*  Beckett  all  of 
Stlgler,  tor  plaintiff  in  error.  B.  O.  Clark 
and  J.  W.  Foster,  both  of  Stlgler,  for  defend- 
ant in  error. 

EDWARDS,  O.  The  parties  will  be  desig- 
nated as  plaintiff  and  defendant  according 
to  their  position  in  the  lower  court 

This  action  Is  upon  a  negotiable  promis- 
sory note  in  the  sum  of  ^1,012.60,  signed, 
"The  Eureka  Pub.  Co.,  by  B.  B.  Wallace, 
Treas.,"  payable  to  said  First  National  Bank 
of  Stlgler.  The  petition  is  In  the  usual  form. 
The  answer  Is  a  general  denial,  verified. 
After  hearing  the  evidence  the  court  instruct- 
ed a  verdict  for  the  plaintiff  for  the  fall 
amount  sued  for,  with  Interest  and  attor- 
ney's fees  as  provided  in  the  note. 

There  is  no  controversy  but  that  the  note 
was  executed  for  the  benefit  of  the  defendant 
corporation  on  authority  of  and  pursuant  to 
arrangements  made  by  the  president  of  said 
corporation,  with  said  bank,  nor  that  the 
proceeds  of  the  note  were  passed  to  the  credit 
of  the  defendant  corporation  In  said  bank 
and  checked  out  by  It  In  due  coarse  of  busi- 
ness, for  the  benefit  of  the  corporatioa. 

l%e  record  discloses  that  there  had  been 
prior  dealings  between  the  defendant  cor- 
poration and  said  bank,  and  that  the  treas- 
urer had  signed  checks  of  the  corporation  In 
the  same  manner  the  note  was  signed,  and 
that  said  checks  had  been  paid  and  returned 
to  the  corporation  as  charges  against  Its  de- 
posit in  the  bank,  without  objection  on  the 
part  of  such  corporation. 

The  by-laws  of  the  corporation,  introduced 
in  evidence,  provide  that  the  president  and 
secretary  shaU  sign  all  legal  documents,  and 
that  the  treasurer  shall  keep  a  record  of  the 
moneys  taken  In  and  paid  out  by  the  corpora- 
tion and  make  an  annual  report  to  the  board 
of  directors. 

The  defendant  contends  that  the  treasurer, 
E.  B.  Wallace,  had  no  authority  to  execute 
the  note  sued  upon,  and  that  the  note  is  not 
the  contract  of  the  corporation,  but  admits 
the  right  of  the  bank  to  recover  the  amount 
of  money  received  with  lawful  interest,  but 
that  judgment  upon  the  note  carrying  a  high- 
er rate  of  interest  and  attorney's  tees  la  im- 
proper. 

This  contention  does  not  appeal  to  as.  Tha 
contract  ia  not  ultra  vires,  and  conoeding, 
for  the  purpose  of  this  opinion,  that  tlie  Issue 
Is  properly  raised  by  a  general  denial,  and 
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tbat  tba  term,  "legal  document,"  aa  ooed  tn 
the  by-laws  of  the  corporation,  contemplatea 
and  included  the  making  of  a  promisaory 
note  on  behalf  of  the  corporation  in  the 
transaction  of  ita  business,  we  are  still  of 
the  opinion  that  the  corporation  la  liable 
upon  the  note  here  sued  upon.  The  authority 
of  the  corporation  to  make  the  note  is  not 
questioned,  the  objection  la  to  the  manner  in 
which  it  was  exercised.  It  is  well  settled 
that,  where  the  power  to  issue  such  paper  la 
granted  by  law,  mere  Irregularity  in  its  exer- 
cise or  mere  noncompliance  with  a  by-law 
as  to  the  manner  of  execution  cannot  be  set 
up  as  a  defense.    8  Cyc.  54. 

Parties  dealing  with  a  corporation  are,  of 
oourse,  required  to  take  notice  of  the  author- 
ity of  the  corporation,  but  the  same  strict- 
ness ia  not  required  as  to  the  manner  In 
whidi  the  authority  ia  exercised. 

In  Merchants'  Nat  Bank  of  Gardiner  ▼. 
Citizens'  Gas  Light  Co.,  159  Mass.  505,  34  N. 
E.  1083,  38  Am.  St.  Bep.  453,  It  is  held: 

"If  a  corporation  permits  its  treasurer  to  act 
as  its  fiscal  agent,  and  holds  him  out  to  the  pnb- 
lie  as  haviiiK  the  general  authority  implied  from 
bia  official  name  and  character,  and  by  ita 
Blenoe  and  acquiescence  suffers  him  to  draw 
drafts,  and  to  indorse  notes  payable  to  the  cor^ 
poration,  it  is  bound  by  his  acts  witbhi  the 
■cope  of  such  implied  authority." 

In  National  Spraker  Bank  t.  Geo.  C.  Tread- 
weU  Co.,  80  Hun,  363,  SO  N.  T.  Supp.  T7,  the 
syllabus  reads: 

"The  fact  that  a  promissory  note  was  made 
by  the  president  of  a  corporation,  and  was  not 
■igned  by  its  treasurer  in  accordance  with  the 
by-laws  of  the  (ompany,  constitutes  no  defense 
to  an  action  thereon  if  the  paper  wasnot  di- 
verted from  its  original  purpose,  went  into  the 
hands  at  a  bona  fide  holder  and  the  eompany 
received  the  benefit  of  the  proceeds." 

In  All^heny  City  v.  McClnrkan  &  Co.,  14 
Fa.  81,  the  court  aays: 

**nie  object  of  all  law  is  to  promote  justice 
and  honest  dealing,  when  that  can  be  done  with- 
out violating  principle.  I  cannot  perceive  that 
any  principle  is  violated  by  holding  a  corpora- 
tion liable  for  the  contracts  of  its  accredited 
igenta,  even  not  ezpieasly  authorized,  when 
these  contracts,  for  a  series  of  times,  were 
entered  into  publicly,  and  in  such  a  manner, 
u  by  necessary  and  irresistible  implication  to 
be  within  the  knowledge  of  the  corporators.  It 
was  the  acquiescence  of  the  corporators,  and 
the  habit  and  custom  of  business  of  the  cor- 
poration, which  induced  the  pnblic  to  give 
credit  to  the  scrip  or  notes,  which  was  evi- 
dence of  contract.  But  when  to  this  circum- 
ttance  we  add  that  the  oorporators  themselves 
received  the  value  of  these  notes  or  contracts 
ia  the  ereotten  of  improvements  in  the  city, 
ad  enjoyed  and  still  enjoy  the  value  of  them, 
the  coneioaion  is  irreastiUe  that  the  eorporatora 
oogbt  to  pay  them  by  the  assessaent'Of  taxes 
on  the  corporations,  if  it  has  no.  other  avail* 
able  means.  Tite  debt  is  due  by  positive  en- 
gagement—it is  doe  ex  eequo  et  bono-^n  tbe 
forum  of  oonadence,  and  the  forum  of  law. 
One  rule  <tt  law  is  often  met  and  countercheok- 
td  by  another  of  equal  foice,  so  that  although 
the  corporators  axe  in  general  protected  from 
nnsnthorized  acta  of  their  agents,  yet  at  the 
nme  time  a  rule  of  equal  force  requires  that 
they  should  not  deceive  tha  public,  or  lead  then 
to  trust   and  confide  in  unauthorized   acts  of 


their  agents.  It  they  receive  the  avails  and 
value  01  those  acts,  it  is  implicit  evidence  that 
they  consented  to  and  authorized  them.  They 
adopt  tbe  act  and  are  responsible  to  those  who 
on  the  faith  of  such  acquiescence  and  appro- 
bation trusted  their  agents." 

It  U  true  that  in  the  latter  case  there  is 
a  controlling  statute,  but  in  this  case  the  note 
being  made  to  the  bank  at  the  behest  of  tbe 
president  of  the  corporation  at  the  time  in- 
forming the  president  of  the  bank  that  tbe 
note  would  be  executed  by  the  treasurer  of 
the  borrowing  corporation,  who  was  a  son-in- 
law  of  its  president;  and  such  transaction 
being  in  line  with  former  dealings  between 
the  parties,  and  the  borrower  having  received 
and  used  the  proceeds  of  said  note,  the  cor- 
poration should  be  held  liable  upon  the  note. 

Tbe  Judgment  of  the  lower  court  la  In  all 
things  affirmed. 

PER  CUBIAM.    Adopted  ti  whole. 


SPAULDING  et  aL  v.  THOMPSON. 
(No.  7629.) 

(Supreme  Court  of  Oklahoma.    July  26,  1916.) 

(BpHabiu  ty  the  Court.) 

1.  PLBAniNo  «=»422  —  ViBHTCATioN— Waiv- 
es—Joining  iBStTEB. 

In  order  for  a  litigant  to  avail  himself  of 
section  4759,  Rev.  Itaws  1910,  which  prescribes 
that  the  allegation  of  indorsement  upon  a  writ- 
ten instrument  shall  be  taken  as  true,  unless 
met  by  a  verified  denial,  he  must  accept  the  al- 
legation as  true  himself ;  but  if  he  raises  an  is- 
sue thereon  bj  introducing  evidence  to  estab- 
lish the  truthfulness  of  said  indorsement,  it  is 
too  late  then  to  complain  if  the  defendant  ac- 
cepts the  issue  and  attacks  the  indorsement  and 
plaintiff's  evidence  substantiating  the  same  with 
adverse  evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1414-1417 ;   Dec.  Dig.  «S=»422.] 

2.  BZBCTTTOBS  AND  AniaNISIBXTOBS  4=>451  (S) 

—  Action   Aoainbt   Aujiinistbatoes  —  Ik- 

BTBncnoNB. 
An  instruction  that  when  a  party  presenti 
an  administrator  with  a  claim  in  proper  form 
that  it  wag  necessary  for  Ute  party  to  request 
the  administrator  to  either  allow  or  reject  the 
same  is  erroneous. 

[fid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  t  1880;  Dec. 
Dig.  <Ss>4Bl(3).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Bryan  County ;  i. 
'li.  Rappolee,  Judge. 

Action  by  H.  W.  Spauldlng,  F.  B.  Spauld- 
ing,  and  E.  H.  Spauldlng,  partners  doing  busi- 
nesi;  tinder  the  firm  name  and  Style  of  Spauld- 
lng Manufacturing  Company,  agalrtst  Green 
Thompson,  administrator  of  the  estate  of  Ar- 
thur F.  Eastwood,  deceased.  Judgment  for 
defendant,  and  plaintiffs  appeaL  Reversed 
and  remanded. 

Chas.  P.  Abbott,  of  Durant,  for  plalntUts  In 
error.  Utterback  &  MacDonald,  of  Durant, 
for  defendant  In  .error. 
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MATHBWS,0.  rmis  was  an  action  against 
an  administrator  to  recover  upon  two  promis- 
sory notes.  The  case  was  tried  to  a  Jury,  ver- 
dict for  tbe  defendant,  and  plaintiffs  appeal. 
It  appears  from  the  evidence  that  one  A.  F. 
Eastwood,  during  his  llfetlme^  executed  two 
notes  to  the  plaintiffs  for  the  purchase  of 
certain  buggies,  and,  having  died.  Green 
Thompson  was  appointed  as  Ms  administra- 
tor. The  only  defense  Interposed  to  the  ac- 
tion was  that  the  claim  of  plaintiffs  had  not 
been  presented  to  the  administrator  within 
four  months  from  the  date  of  the  first  pub- 
lication of  notice  to  creditors  as  provided  by 
statute.  The  evidence  in  the  case  relative  to 
the  exact  time  the  proof  of  plaintiffs'  claim 
was  presented  to  the  said  administrator  is 
peculiarly  conflicting.  It  appears  this  con- 
fusion in  the  evidence  arose  from  tbe  fact 
that  the  administrator  was  also  in  the  bank- 
ing business,  and  that  it  was  the  custom  of 
plaintiffs  to  leave  notes  which  it  held  against 
parties  in  that  vicinity  In  this  bank  for  col- 
lection, and  It  seems  that  tbe  two  notes  in 
controversy  had  been  placed  In  this  bank  for 
collection,  and  It  was  the  contention  of  the 
administrator  that  the  notes  were  not  pre- 
sented to  him  for  payment  as  administrator 
until  after  the  expiration  of  four  months 
from  date  of  the  first  publication  notice,  and 
that  If  the  notes  were  placed  in  the  bank 
this  was  done  for  tbe  purpose  of  trying  to 
effect  collection  from  another  source,  while 
plaintiffs  contend  that  the  claim  in  proper 
form,  with  notes  attached,  was  presented  to 
the  administrator  for  payment  within  the 
four  months'  period. 

Plaintiffs'  amended  petition  contains  two 
counts.  In  the  first,  it  Is  alleged  that  a  claim 
upon  the  first  note  was  duly  presented  to  the 
administrator,  the  same  being  verified  as  re- 
quired by  law,  on  the  25th  day  of  November, 
1914,  and  that  on  this  date  the  said  admin- 
istrator rejected  the  said  claim  and  wrote 
on  the  back  the  following: 

"Presented  and  rejected,  November  25,  1914. 
Green  Thompson,  Administrator  of  the  Elatate 
of  A.  F.  Eastwood" 

— a  copy  of  said  claim,  with  the  above  in- 
dorsement, being  attached  to  the  petition. 
The  second  cause  of  action  was  based  upon 
the  second  note  and  contained  the  foregoing 
allegation,  with  the  exception  It  was  alleged 
that  the  claim  upon  the  second  note  was  pre:. 
sented  on  the  6tb  day  of  January,  1915,  and 
the  indorsement  of  rejection  bore  that  date. 

[1]  Defendant's  answer  was  not  verified, 
and  for  that  reason  plaintiffs  contend  that 
under  section  4759,  Rev.  Laws  1910,  the  al- 
legation in  plaintiffs'  petition  that  the  claims 
presented  to  the  administrator  bore  the  in- 
dorsement that  they  were  presented  and  re- 
jected on  certain  dates  there  set  out  should 
be  taken  as  true,  and  that  the  court  commit- 
ted error  in  permitting  defendant  to  intro- 
duce certain  evidence  over  their  objection 
tending  to  prove  that  tbe  claims  were  not 


presented  to  tbe  admintotrator  for  payment 
until  January  28,  1915.  The  record  shows 
that  when  this  case  was  called  for  trial  the 
plaintiffs  first  introduced  evidence  tending  to 
prove,  among  other  things,  that  proof  of 
claims  had  been  made  ont  and  presented  to 
the  administrator  and  by  him  rejected  with- 
in four  months  from  tbe  date  of  the  first  pub- 
lication notice  to  creditors,  which  publication 
was  had  on  the  18th  day  of  September,  1914, 
and  not  until  the  cross-examination  on  tbis 
point  of  the  witness  who  gave  this  evidence 
did  the  plaintiffs  make  the  objection  to  the 
introduction  of  evidence  which  tended  to 
prove  that  the  dates  on  the  Indorsement  of 
the  proof  of  claims  were  not  correct. 

In  the  case  of  Kaufman  v.  Boismter  et  al., 
25  Okl.  252,  105  Pac.  826,  it  Is  said: 

"It  would  seem,  however,  that  when  the  plain- 
tiff in  error  (plaintiff  below)  joined  issue  on  the 
joint  answer  of  the  administrator  and  gnardian 
by  filing  a  reply  and  treated  tke  issue  of  non 
est  factum  as  properly  raised,  introducing  evi- 
dence tending  to  show  the  execution  of  the  in- 
strument, and  then  offering  it  in  evidence,  that 
that  waived  any  defect  in  the  affidavit  or  veri- 
fication. Hoopes  V.  Buford  &  George  Imple- 
ment Co.,  45  Kan.  649,  2C  Pac.  84 ;  Warner  v. 
Warner,  11  Kan.  121;  Johnson  t.  Doogiaas 
Co.,  8  (ttl.  594,  58  Pac.  743." 

Tbe  import  of  the  above-quoted  opinion  is 
that  if  the  plaintiffs  intend  to  rely  upon  the 
statute  that  the  allegation  of  indorsement 
upon  written  Instruments  shall  be  taken  as 
true,  unless  met  by  a  verified  denial,  then 
they  must  accept  it  as  true  without  proof; 
but  if  tbey  introduce  evidence  tending  to 
establish  tbe  truthfulness  of  the  indorsement, 
it  Is  too  late  then  to  complain  if  the  defend- 
ant accepts  the  issue  and  attacks  the  indorse- 
ment with  adverse  evidence.  The  proper 
procedure  would  be  to  take  advantage  of  the 
situation  in  such  cases  by  motion  to  strike. 
Doughty  V.  Funk,  24  Okl.  312,  103  Pac  634 ; 
Jones  V.  Citizens'  State  Bank,  39  OkL  393, 
135  Pac.  378.  But  we  see  no  reason  why  a 
motion  for  Judgment  upon  the  pleadings 
should  not  be  sustained  in  cases  where  It  la 
not  necessary  to  introduce  any  evidence  in 
order  to  make  out  a  case. 

[2]  The  only  other  assignment  of  error 
which  we  deem  it  necessary  to  notice  is  tbe 
giving  of  tbe  following  Instruction: 

"Ton  are  further  instructed  that  it  wiQ  be 
necessary  for  the  plaintiffs  herein  before  they 
could  have  a  claim  legally  -filed  with  the  admin- 
istrator for  allowance  or  rejection  that  they 
have  the  same  properly  proven  under  the  stat- 
utes and  placed  in  the  hands  of  the  administra- 
tor with  the  request  that  he  either  allow  or  re- 
ject same,  if  the  plaintiffs  herein  placed  tbe 
said  daima  or  either  of  them  within  the  bands 
o<  tbe  administrator  without  :the  reqaest  that 
the  same  be  either  allowed  or  rejected  then  it 
will  be  immaterial  the  len^  of  time  that  he 
might  leave  them  and  it  will  be  your  duty  to 
find  for  the  defendant." 

We  are  of  the  opinion  that  the  giving  of 
this  instmction  was  revferslble  error.  Sec- 
tion 6842,  Rev.  [iswa  1610,  provides  that  wben 
a  claim  in  proper  form  is  presented  to  tbei 
administrator,  he  mustindoraa  thereon  his 
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allowance  or  mtectidit  wlHi  the  date  tbeaeot 
There  1b  no  Btatntory  neanlranent  that 
makes  It  neoeeeary  for  the  dalmant  to  do 
inything  except  as  above  stated.  Wben  a 
claim  Is  presented  tbe  statute  teUs  tbe  ad- 
ministrator what  he  mnst  do,  and  it  la  not 
easentiai  that  he  receive  any  Instructions 
from  the  claimant.  This  Instruction  la  espe* 
dally  prejudicial  here,  owing  to  tbe  fact  that 
tbe  witness  who  testified  to  presenting  the 
dalma  to  tbe  administrator  further  testified 
tliat  he  did  not  make  any  request  of  the  ad- 
lainlstrator  that  he  either  allow  or  reject  the 
sane.  The  effect  of  this  Instmctlon  under 
this  testimony  Is  to  practtcally  Instruct  the 
jury  to  find  for  the  defendant. 

Counsel  for  plaintiffs,  In  bis  brief,  has  seen 
fit  to  severely  arraign  tbe  trial  court,  defend- 
ant's attorneys,  and  tbe  administrator.  Tbe 
record  does  not  disclose  the  slightest  founda- 
tion tor  tbe  same  or  any  improper  oondvct 
whatever.  The  brief  should  bave  been  strick- 
en from  tbe  flies.  Such  practice  la  to  be  cen- 
sored and  condemned. 

We  recommend  that  tbe  Judgment  be  r»- 
versed  and  remanded  for  a  new  trlaL 

FEB.  CDBIAM.    Adopted  in  whole. 


BLX  et  aL  V.  POOL  et  sL    (No.  7811.) 
(Snpnme  Court  of  Oklahoma.    July  2S,  101d.) 

(avUabu$  by  th»  0«vrt.) 

L  PlXAOIHQ    «S>236(S)— AUSHDiaCRT— RBPI.T 
— TiMK  FOB  AXBNDUXNT. 

It  is  not  an  abuae  of  discrction  for  the  trial 
omirt  to  permit  an  amended  reply,  which  does 
aot  change  the  iaeues,  to  be  filed  prior  to  the 
rendition  of  final  jadgment  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  001:   Dec.  Dig.  «5>286(3).] 

2.  OORTIRTIAIICB     «=3l4(l)  —  PULaDIRO     •=> 
366(1)— AlCENDMKNIV-CONDITIONa. 

If  an  amended  reply  ia  permitted  to  be  filed 
just  prior  to  the  time  of  the  commencing  of  the 
trial  of  a  cause,  and  it  appears  that  the  de- 
fendant is  not  then  prepared  to  proceed  with 
the  trial,  by  reason  of  such  amended  reply  be- 
ing filed,  the  proper  practice  is  not  to  move  to 
atnke  such  amended  reply  from  the  files,  but 
to  apply  to  th«  court  to  postpone  the  trial  for 
such  time  as  may  be  reasonable  for  defendant 
to  prepare  to  meet  such  amended  reply. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
CtaV  Dig.  {  99;  Dec  IMg.  «saUa);  Pleading, 
Ont  Dig.  i  1111;    Dee:  Dig.  «b>366(1)J 

3.  Tkndeb  «=>12(2)  —  RKQmBTTBa  —  Oordi- 
noNs— Amount. 

In  order  to  successfully  plead  a  tender  of 
pajment  in  an  action  upon  a  money  demand,  the 
tnder  must  be  unconditional,  and  must  be  of 
mdi  an  amount  aa  to  cover  the  demand. 

[Ed.  Note. — For  other  cases,  see  Tender,  (Tent. 
Kg.  J  22;  Dec  Dig.  «=»12(2).] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Action  by  Abram  J.  Pool  and  another 
against  O.  C.  BIy  and  another.   Judgment  for 


plaintiffs,  and  dtfendanta  btjung  error.    Af- 
firmed. 

Holding  &  Herr,  of  Cblckasba,  tot  plain- 
tiffs In  error.  Barefoot  &  Carmlchael,  of 
Cblckasba,  for  deflendante  In  error. 

COLUEIB,  C.  This  Is  an  action  brought 
by  defendant  In  error  to  recover  from  tbe 
plaintiffs  In  error  upon  a  note  in  the  sum  of 
$800,  together  with  interest  thereon  from  tbe 
1st  day  of  March,  1913,  at  the  rato  of  6  per 
cent  per  annum  and  tor  interest  thereafter 
at  the  rate  of  12  per  cent  per  annum  until 
paid  and  for  foreclosure  of  a  mortgage  on 
the  lands  described  In  the  petition. 

Tbe  note  and  mortgage  were  originally  exe- 
cuted by  M.  J.  Armstrong  to  the  Pittsburg 
Mortgage  Investment  Company  and  assigned 
by  the  said  company  to  Abram  Pool,  and  sub- 
sequently assigned  by  the  executor  of  Abram 
Pool,  deceased,  to  the  defendants  in  error. 
After  tbe  execution  and  delivery  of  the  said 
note  and  mortgage,  the  plaintiffs  In  error 
purchased  the  premises  described  In  the 
mortgage  and  as  a  part  of  the  consideration 
thereof  assumed  and  agreed  to  pay  the  said 
mortgage  Indebtedness. 

The  Pittsburg  Mortgage  Investment  Com- 
pany filed  its  answer  and  croes-petltlon  alleg- 
ing Its  cause  of  action  against  its  codefend- 
ants,  plaintiffs  in  error,  that  they  were  Indebt- 
ed to  It  In  the  sum  of  $80,  with  12  per  cent  in- 
terest thereoi),  that  the  said  note  was  executed 
and  delivered  to  It  by  one  Armstrong,  and 
that  to  secure  the  payment  of  said  note  said 
Armstrong  executed  to  said  company  a  second 
mortgage  oa  tbe  premises  described  in  tbe 
petition,  and  that  plaintiffs  in  error  purchas- 
ed said  property  from  said  Armstrong  and  as 
a  part  of  the  purchase  price  assumed  the 
payment  of  said  Indebtedness. 

To  tbe  petition  of  the  defendant  In  error 
Abram  J.  Pool,  Jr«  and  the  cross-petition  of 
the  Pittsburg  Mortgage  Investment  Company, 
the  plaintiffs  in  error  filed  their  answer  deny- 
ing any  Indebtedness  to  the  Pittsburg  Mort- 
gage Investment  Ck)mpany  and  alleging  a  ten- 
der pn  the  13tb  day  of  March,  1913,  to  the 
defendant  In  error  in  the  stmi  of  $800  in  full 
satisfaction  of  the  Indebtedness  owing  to  the 
defendant  in  error. 

On  August  22,  1914,  the  defendant  In  error 
filed  a  reply  to  the  answer  of  plaintiff  in  er- 
ror, and  on  the  loth  day  of  October,  1914, 
the  cause  came  on  for  hearing,  and,  this  I>eing 
an  equitable  case,  the  court,  to  aid  his  con- 
science, submitted  certain  questions  to  the 
Jury,  which  are  unnecessary  to  recite,  as  tbe 
same  relate  alone  to  the  Judgment  rendered 
in  favor  of  the  plaintiffs  in  error  and  against 
the  Pittsburg  Mortgage  &  Investment  Com- 
pany, of  which  no  complaint  is  made  In  this 
appeal. 

Tbe  undisputed  evidence  In  the  case  Is 
that  the  plaintiff  in  error,  acting  through  tbe 
State  National  Bank  of  Marlow,  tendered  to 
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the  Plttsbnrg  Mortgage  A  InTestment  Oom- 
pan7  $830  to  secure  the  release  of  all  papers 
In  the  O.  O.  BI7  loan  as  per  letter  of  Instnic- 
tton  by  the  Pittsburg  Mortgage  Sc.  Investmeat 
Company,  which  letter  Is  as  follows: 

"First  National  Bank,  Pittsburg,  Kansas— 
Gentlemen:  Tbe  Pittsburg  Mortgage  Invest- 
ment  Co.  of  your  eity  holds  a  real  estate  mort- 
gage on  the  northwest  quarter  of  section  32, 
township  four,  north  of  range  eight  west,  L  M., 
Orady  county,  Oklahoma.  Tbe  mortgage  was 
signed  by  M.  J.  Armstrong— a  single  man.  ^e 
loan  was  assumed  by  O.  G.  Bly,  of  Marlow, 
Oklahoma,  who  wishes  to  pay  the  loan. 

"Mr.  Bly  has  had  a  controversy  with  the  com- 
pany as  to  tbo  amount  due  on  the  loan,  and  Mr, 
Bly  claims  that  he  owes  them  the  principal  sum 
•f  eight  hundred  d<^ar8  and  twenty-four  dol- 
lars interest,  and  also  interest  on  tbe  $824  from 
March  1st,  inst..  when  the  note  was  due,  till 
the  tenth,  for  which  we  will  say  is  $6.00. 

"We  are  inclosing  herewith  New  York  Ex- 
change for  eight  hundred  and  thirty  d(dlars,  as 
above  set  forth,  and  would  like  for  you  to  take 
that  amount  of  legal  tender,  to  the  officer  of  tbe 
Pittsburg  Mortgage  Investment  Company  and 
offer  it  to  them  in  full  settlement  of  the  mort- 
gage, securing  troa  them  a  release  in  full  of 
all  claims  tbey  have  against  the  land,  and  we 
ask  that  you  have  two  witnesses  with  you  who 
can  make  affidavit  that  you  offered  the  money, 
as  it  may  be  necessary  to  secure  from  them 
affidavits  to  that  effect.  If  they  refuse  to  take 
the  money  please  deduct  the  amoimt  of  your  fee 
and  return  the  balance  to  us,  if  they  accept  the 
money,  please  advise  us  of  your  diarge  and 
we  will  remit. 

"Yours  tndy,  O.  B.  McKinney,  Cas." 

The  Pittsburg  Mortgage  Investment  Com- 
pany replied  to  said  demand  that  they  were 
not  in  possession  of  the  papers  at  the  time ; 
that  they  had  been  assigned ;  that  It  would 
be  Impossible  for  tbem  to  comply  with  the 
demands  of  the  letter  and  that  the  amount 
tendered  was  Insaffldeot  to  cover  the  In- 
debtedness to  Mr.  Bly ;  that  said  letter  was 
presented  to  the  Pittsburg  Mortgage  Invest- 
ment Company. 

It  was  further  shown  In  the  evidence  that 
the  Pittsburg  Mortgage  Investment  Company 
had  never  objected  to  furnishing  Mr.  Bly  re- 
lease of  the  Abram  J.  Pool,  Jr.,  mortgage  upon 
the  payment  of  the  Pittsburg  Mortgage  In- 
vestment Company ;  that  the  Pittsburg  Mort- 
gage Investment  Company  would  have  secur- 
ed a  release  properly  from  Mr.  Bly  had  he  re- 
mitted the  amount  of  the  first  mortgage  and 
accrued  Interest  thereon;  that  the  $SoO  ten- 
dered was  not  tendered  solely  for  the  pay- 
ment of  the  Abram  J.  Pool,  Jr.,  loan,  but 
waa  for  the  release  of  both  the  first  and  sec- 
ond mortgage  held  against  tbe  land  by 
Abram  J.  Pool,  Jr.,  and  the  Pittsburg  Mort- 
gage Investment  Company. 

On  the  2l8t  day  of  October,  1913,  the  de- 
fendant in  error  Abram  J.  Pool  filed  his  mo- 
tion for  Judgment  upon  the  evidence  intro- 
duced in  his  favor  and  against  the  defend- 
ant for  the  sum  of  $S30,  with  Interest  at 
tbe  rate  of  Vi  per  cent,  from  tbe  1st  day 
of  March,  1913,  for  the  costs  of  the  suit  and 
for  $80  attorney's  fee. 

Upon  the  hearing  of  said  motion  on  the 
28th  day  of  October,  1014,  plaintiff  asked 


and  was  granted  leave  of  the  court  to  file  an 
amended  reply  In  said  canse,  which  leave 
was  by  tbe  court  granted,  to  wbldi  tbe  plain- 
tiffs in  error  dniy  excepted.  Said  amended 
r^ly,  in  sabstance,  denies  tliat  a  legal  ten- 
der was  ever  made  to  tbe  plaintiff,  and  sets 
out  that  said  tender  waa  a  conditional  ten- 
der, therefore  void,  and  no  tender  at  all. 

On  the  30th  day  of  October,  1914,  plalntUIs 
in  error  moved  to  strike  from  the  files  said 
amended  r^ly  for  the  reason  that  the  court 
had  no  authority  in  law  to  permit  said  reply, 
and  that  the  court  abused  the  authmlty  to 
grant  such  leave  to  file  said  reply,  whlcb 
said  motion  the  court  overmled,  and  plain- 
tiffs in  error  duly  excepted  thereto. 

Tlie  court  sustained  the  motion  of  deftad- 
ant  for  Judgment  and  rendered  Judgmoit 
against  the  plaintiff  in  error  Bly,  in  the  sum 
of  $969.97,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  frcHn  the  Slat  day 
of  October,  1M4,  and  costs  of  the  aoit  and 
$80  attorney's  fee. 

Timely  motion  was  made  for  a  new  trial 
as  to  tbe  Judgment  rendered  against  plain- 
tiffs In  error  in  favor  of  Abram  J.  Pool,  Jk, 
which  said  motion  was  overmled  and  duly 
excepted  to.  To  reverse  said  Judgment  so  as 
to  modify  the  same  by  reducing  said  Judg- 
ment to  $830,  the  amount  of  tbe  tender,  and 
that  the  interest  and  attorney's  fte  be  de- 
nied and  the  costs  of  the  cause  taxed  to  tbe 
plaintiff,  this  appeal  Is  prosecuted. 

The  errors  assigned  are:  (1)  Tliat  the 
court  erred  in  rendering  Judgment  in  excess 
of  $830;  (2)  that  the  court  erred  in  permit- 
ting tbe  plnintifl,  after  the  trial  of  said 
cause,  over  and  against  the  objection  and  ex- 
ception of  defendant,  to  amend  his  reply  to 
conform  to  the  purported  provision  in  said 
cause ;  (3)  tbe  court  erred  in  overruling  de- 
fendant's motion  to  strike  said  reply;  (4) 
the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial. 

[3]  The  pivotal  qiueetion  involved  in  tlUs 
case  is,  whether  or  not  the  tender  pleaded  In 
this  case  was  a  legal  tender  and  uncondition- 
al tender  so  as  to  disdiarge  the  plaintiff  in 
error  from  the  payment  of  interest  there- 
after and  the  payment  of  attorney's  f^s  and 
tbe  costs  incident  to  this  cause.  There  is  no 
evidence  In  the  case  that  the  $830  tendered 
was  Bufilcient  to  cover  the  entire  indebted- 
ness, which  it  was  tendered  to  pay. 

The  uncontradicted  evidence  in  tUs  case 
is  that  the  tender  was  a  conditional  one,  con- 
ditioned upon  the  surrender  of  the  evidence 
of  the  security  for  all  Indebtedness  daimed 
against  plaintiffs.'  in  error. 

"To  constitute  a  sufficient  tender,  it  must  be 
unconditioned.  Where  a  larger  sum  than  that 
tMidered  is  in  good  faith  claimed  to  be  due,  tbe 
tender  is  ineffectual  os  such  if  its  acceptance 
involves  the  admission  that  no  more  is  due." 
Sam  J.  Smith  v.  School  Dist,  88  Kan.  225,  131 
Pac.  657.  Ann.  Ca&  1914D,  139;  Moore  v. 
Norman,  52  Minn.  83,  63  N.  W.  809,  18  I*  R. 
A.  809,  68  Ajd.  St.  lUp.  626^  and  notes  page 
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S29;  S8  Gyc  and  cases  dted  in  note  on.  pages 
152  and  158. 

The  money  tendered  mnst  be  tendered  un- 
conditionally, and  a  tender  accompanied  wltli 
scone  condition,  as  wbere  a  sum  Is  offered 
in  fnll  discbarge  or  as  a  payment  In  full,  Is  In- 
valid. 38  Cyc  152,  and  authorities  cited  in 
note  56.  We  are  of  the  opinion  that  the  tender 
vras  a  conditional  one  and  Invalid  as  a  tender. 

[1]  The  contention  of  the  plaintiff  in  error 
that  the  amended  reply  was  filed  after  the 
trial  is  not  supported  by  the  record.  The 
issues  between  plaintiff  Abram  J.  Pool,  Jr., 
and  the  plaintiffs)  in  error  C.  G.  Bly  and  N. 
E  Bly  were  not  settled  until  the  judipnent 
tras  rendered  on  October  30,  1914,  and  there- 
fore the  said  amended  reply  was  tiled  prior  to 
tlie  final  trial  of  this  cause.  However,  we  are 
of  the  opinion  that  under  section  4790,  B.  L, 
1910,  the  court  did  not  abuse  Its  discretion 
I'y  permitting  the  amended  reply  to  be  filed. 

r2]  We  are  onable  to  see  that  the  amend- 
ed reply  In  any  way  changes  the  defense  or 
that  it  was  nect-ssary  for  plaintlfl  to  file  the 
amended  reply,  and  the  Judgment  was  ren- 
dered on  the  30th  day  of  October,  1914,  after 
permission  bad  been  granted  to  plaintlfl  to 
file  the  amended  reply.  If  the  amended  re- 
ply dianged  the  issues  or  it  was  necessary  In 
Justice  to  tbe  plaintiff  in  error  that  they  be 
idven  time  in  which  to  prepare  to  meet  the 
Issue  raised  by  tbe  amended  r^ly,  the  prop- 
er practice  would  be  to  request  the  court  for 
time  to  prepare  to  meet  the  issues  raised 
hy  said  amended  r^ly,  and  tbe  motion  to 
Strike  the  said  amended  reply  from  the  files 
nas  without  merit 

It  follows  that  the  couit  did  not  err  in 
denying  a  new  trial  in  this  cause.  Tbe  ap- 
peal in  this  case  being  without  merit  from 
any  standpoint  from  which  it  may  be  viewed, 
this  cause  should  be  aflirmed. 

PER  CUBIAM.    Adopted  in  whole. 


FXNOH  V.  ROSE.     (Na  4608.) 
(Supreme  Court  of  Oklahoma.    Jan.  IS,  1914.) 

(ByTlalut  by  the  Court.) 

Appxai.   aki>    Erbob   €=»7e6— Bbiefs— Fail- 

vtx  TO  Iifci.'DDE  Documents. 
Aflirmed  on  acconnt  of  failure  of  plaintiff  in 
mor  to  comply  with  rule  25  of  tUa  court  (20 
OkL  xii.  96  Pac.  viii). 

[Ed,  Note. — For  other  cases,  see  Appeal  and 


E:rror,  Cent  Dig.  ||  3101,  8126;  Dec.  Dig.  «=» 
766.1 

Error  from  District  Court  Roger  Mills 
County;    E.  D.  Tracey,  Special  Judge. 

Proceeding  between  Pinch  and  Rose.  Ap- 
peal from  Justice  of  the  peace  court  hy  Findi 
dismissed,  and  he  brings  error.    Aflarmed. 

Moore  &  Mouser,  for  plaintiff  in  error. 
D.  W.  Tracy,  of  Sayre,  for  defendant  In 
error. 

WILLIAMS,  J.  Rule  25  of  this  court  (20 
Okl.  xil,  95  Paa  viii)  requires  that  the  brief 
of  the  plaintiff  In  error — 
"  *  •  •  shall  contain  an  abstract  or  abridg- 
ment of  the  transcript,  setting  forth  the  ma- 
terial parts  of  the  pleadings,  procpcdings,  facts 
and  docnments  upon  which  he  relies,  together 
with  such  other  statements  from  the  record  as 
are  necessary  to  a  full  underBtanding  of  the 
questions  presented  to  this  court  for  decision, 
so  that  no  examination  of  the  record  Itself  need 
be  made  in  this  court." 

In  this  proceeding  in  error  the  action  of 
the  trial  court  in  dismissing  an  appeal  from 
a  Justice  of  the  peace  court  on  account  of  a 
defect  In  the  appeal  1)ond  is  sought  to  be  re- 
viewed. The  body  of  tbe  appeal  bond  ia  no- 
where set  out  In  plaintiff  in  error's  brief, 
and  we  are  unable  to  determine  whether 
there  was  error  committed  .without  examin- 
ing the  case-made.  This  court  has  repeated- 
ly held  that  when  the  plaintiff  In  error  fails 
to  comply  with  this  rule  the  proceeding  will 
either  be  dismissed  or  the  Judgment  of  tbe 
lower  court  affirmed.  Ebey  v.  Krause,  85 
Okl.  689, 130  Pac.  1100 ;  Seminole  Townsite  Co. 
T.  Town  of  Seminole  et  al.,  85  Okl.  554,  180 
Pac.  1098;  Scovllle  et  al.  v.  Powell  et  at, 
33  Okl.  446,  126  Pac  730;  Lawless  v.  Pltcb- 
ford.  33  Okl.  633,  126  Pac.  782 ;  Williams  v. 
Haycraft  33  Okl.  697,  127  Pac.  494;  Fire 
Ass'n  of  Philadelphia  v.  Bryant  &  Whistler 
et  al.,  33  Okl.  698,  127  Pac.  699;  Arkansas 
Valley  Nat  Bank  v.  Clark,  81  Okl.  418,  122 
Pac.  135. 

The  defendant  in  error  in  Its  brief  raises 
the  question  as  to  the  deficiency  In  tbe  ab- 
stract or  brief  of  the  plaintiff  In  error,  but 
no  move  on  bis  part  bas  been  made  to  cor- 
rect the  same. 

It  follows  that  the  Judgment  of  the  trial 
court  must  be  affirmed.  All  tbe  Justices 
concur. 
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SNEB  ▼.   STATE.     (No.  416.) 
(Supreme  Court  of  Arizona.     Oct  17,  1916.) 
Appeal  from  Superior  Court,  Tuma  Coun- 
ty; Frank  Baxter,  Judge. 

Frank  M.  Snee,  alias  Francisco  "Valenzuela, 
was  convicted  of  grand  larceny,  and  he  ap- 
peals.   Affirmed. 

Timmona  &  Harris,  of  Tiima,  for  appellant. 
Wiley  E.  Jones,  Atty.  Gen.,  and  Clement  H. 
Coleman,  Co.  Atty.,  and  T.  U.  Molloy,  Deputy 
Co.  Atty.,  both  of  Xuma,  for  the  Sute. 

FRANKLIN,  J.  Appellant  has  taken  an 
appeal,  and  on  June  12,  1916,  caused  to  be 
filed  In  this  court  a  transcript  of  the  record 
of  his  conviction  of  the  crime  of  grand  lar- 
ceny. No  effort  has  been  made  to  show  any 
legal  reason  for  reversing  the  judgment  of 
the  trial  court.  We  have  carefully  examined 
the  record  presented,  which  clearly  shows  ap- 
pellant's guilt  of  the  offense  charged,  and 
that  his  substantial  rights  have  been  guard- 
ed in  a  fair  and  impartial  trial. 

The  Judgment  Is  affirmed. 

ROSS,  G  J.,  and  CUNNINGHAM,  J.,  concur. 


MESSENGER  v.   STATE.     (Na  405.) 
(Supreme  Court  of  Arizona.     Oct.  17,  1916.) 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty ;   Alfred  C.  Lockwood,  Judge. 

Norman  Messenger  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals. 
AfiBrmed. 

Doan  &  Doan,  of  Douglas,  for  appellant  Wi- 
ley  E.  Jones,  Atty.  Gen.,  J.  P.  Ross,  Co.  Atty., 
of  Douglas,  and  Wm.  B.  Cleary,  of  Bisbee,  for 
the  State. 

FRANKLIN,  J.  The  defendant  was  con- 
victed of  murder  in  the  second  degree,  and 
appeals. 

The  record  of  his  conviction  was  filed  in 
this  court  March  17,  1916,  but  no  appearance 
or  effort  whatever  made  to  aid  the  court  In 
its  determination  of  the  appeal..  We  have 
given  the  record  presented  careful  considera- 
tion, and  find  the  Judgment  of  conviction 
abundantly  justified. 

The  appellant  appearing  to  have  bad  a 
fair  and  Impartial  trial,  and  discovering  no 
error  prejudicial  to  any  of  his  substantial 
rights,  the  Judgment  of  the  superior  court  is 
In  all  things  affirmed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


MORGAN  et  al.  ▼.  BOARD  OF  COM'RS  OF 

LOGAN   COUNTY.     (No.   5649.) 
(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

(Syllaiua  by  the  Court.) 

Appkai,  and  Erbor  €=>564(3)— Pb&fakation 
OF  Case  on  Appeal — Case-Made. 
An   order   or   orders,   purporting   to   grant 
an  extension  of  time  in  which  to  serve  case- 


made  for  appeal  to  tiie  Supreme  Conit,  made 
after  the  expiration  of  the  time  or  times  form- 
eiiy  allowed,  is  and  are  nullities,  and  appeal 
based  upon  service  of  case-made  thereunder 
will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  2503,  2556;  Dec.  Dig.  <S=> 
504(3).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Logan  County; 
A.  H.  Huston,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Logan  County,  OIU.,  against  Fred 
R.  Morgan,  C.  L.  Woods,  T.  F.  McKennon,  H. 
M.  Adams,  William  Wilson,  F.  L.  WllUams, 
and  M.  Collar.  Judgment  for  plaintiff,  and 
defendants  bring  error.   Dismissed. 

H.  M.  Adams  and  T.  F.  McKennon,  both 
of  Guthrie,  for  plaintiffs  in  error.  Arthur 
R.  Swank,  of  Guthrie,  for  defendant  In^  er- 
ror. 

DAVIS,  C.  Final  Judgment  In  the  coart 
ttelow  was  rendered  on  April  9, 1913,  in  favor 
of  the  plaintiff  and  against  the  defendants, 
the  defendants  duly  excepting.  Motion  for  a 
new  trial  was  duly  filed  by  defendants  on 
April  10,  1913,  and  duly  heard  and  overmled 
by  the  court  on  April  21,  1913,  the  defendants 
duly  excepting,  the  court,  for  good  cause 
shown,  allowing  the  defendants  "60  days 
herefrom  in  which  to  make  and  serve  a  case 
for  appeal  herein  to  the  Supreme  Court  of 
the  state  of  Oklahoma."  The  next  «ctensIon 
of  time  is  by  order  of  the  court  as  follows: 

"Now,  on  this  18th  day  of  June,  1913,  for 
good  cause  shown  and  it  appearing  to  the  court, 
it  is  ordered  and  adjudged  by  the  court  that 
tiie  defendants  herein  be  and  they  hereby  are 
allowed  and  granted  SO  days  additional  time 
to  that  already  granted  to  make  and  serve  a 
case  for  appeal  herein  to  the  Supreme  Court 
of  the  state  of  Oklahoma." 

And  the  next  one  as  follows: 

"In  the  above-entitled  cause  upon  motion  of 
counsel  for  the  defendants  and  for  good  cause 
shown,  it  is  ordered  that  the  defendants  be 
allowed  30  days  in  addition  to  the  time  hereto- 
fore granted  to  make  and  serve  a  case-made 
on  appeal  to  the  Supreme  Court" 

Thus  it  becomes  manifest  tliat  the  defend- 
ants were  granted  120  days  In  all,  as  shown 
by  the  extensions,  supra,  in  which  to  make 
and  serve  a  case-made,  and  that  excluding 
the  first  day  and  Including  the  last  the  time 
expired  on  August  19,  A.  D.  1913,  which  was 
on  a  Tuesday.  This  being  true  when  the 
defendants  obtained  the  next  order,  wblcb  is 
as  follows: 

"On  this  2l8t  day  of  August,  1913,  it  is  or- 
dered by  the  court  that  the  defendant  have 
and  be  granted  ten  (10)  days  additional  time 
to  that  heretofore  given,  in  which  to  make 
and  serve  a  case-made  to  the  Supreme  Court 
of  the  state  of  Oklahoma" 

— and  the  next  one,  wbidi  Is  as  follows : 

"On  this  29th  day  of  August,  1913,  it  is  or- 
dered by  the  court  that  the  defendant  have  and 
be  granted  thirty  (30)  days  additional  time 
to  that  heretofore  given  in  which  to  make  and 
serve  a  case-made  to  the  Supreme  Court  of  tlie 
'  state  of  Oklahoma" 
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—their  time  had  expired  and  2  days  beside 
had  fDlly  elapsed,  and  hence  the  service  of 
the  case-made  upon  the  plaintiff  on  Septem- 
ber 25,  1913,  was  not  within  the  time  fixed 
and  allowed  by  the  trial  court  by  any  valid 
and  subsisting  order  extending  the  time  In 
vhich  to  make  and  serve  such  case-made, 
and  renders  this  court  powerless  to  hear, 
consider,  and  determine  this  cause  on  ap- 
peal, liils  rule  is  universal  and  firmly  es- 
tablished In  our  law  and  procedure  of  appel- 
late practice  In  this  stata  It  needs  no  cita- 
tion of  authorities,  but  see  the  cases  of  V. 
J.  Howard  et  al.  v.  Freeman  Arkansaw  et 
aL,  Supreme  Conrt  Na  0648,  158  Pac.  437 
(not  yet  officially  reported),  and  cases  cited 
therein;  and  Chllda  v.  Moore,  45  Okl.  206, 
157  Pac.  333,  Byrd  r.  Harrison,  46  Okl. 
142,  145  Pac.  318,  McLean  v.  McLean  et  al., 
43  Okl.  76S,  147  Pac.  302,  and  cases  cited. 

The  orders  of  August  21,  1013,  and  August 
29,  1913,  supra,  being  nullities,  the  appeal 
based  upon  service  of  case-made  thereunder 
will  be  dismissed.  Appeal  and  proceedings 
in  error  herein  are  dismissed. 

PER  CURIAM.   Adopted  is  whole. 


PrPTSBURG  MORTGAGE  INV.  CO.  et  aL 
V.  SNEED.    (No.  7545.) 

(Snpremtt  Court  of  Oklahoma.    July  26,  1916.) 

(BvlUbm  Iv  the  Oovrt.) 

1.  Public  Lands  «=9l36— Lands  or  TTnitkd 
States — Homkstkao  Incumbbanck. 

A  mortgage,  executed  by  an  entryman^upon 
tlie  lands  acquired  by  him  under  the  provTsiona 
of  the  United  States  statute  for  the  homestead- 
ing  of  public  lands,  bring  a  voluntaty  act,  the 
consideration  therefor  being  money  advanced  to 
enable  the  entryman  to  commute  his  land  and 
the  balance  thereof  being  paid  after  the  final 
receipt  was  issued  to  Mm,  may  be  enforced  by 
a  sale  of  said  lands  for  the  satisfaction  of  the 
debt  thus  created,  and  this  is  true,  even  though 
tile  final  certificate  issued  to  the  entryman  was 
afterwards  canceled  and  he  was  ordered  to  make 
other  proof  which  he  did  and  received  a  final 
certificate  and  a  patent  to  said  lands.  It  is 
Md  that  the  title  thus  acquired  by  him  inured 
to  the  benefit  of  the  first  mortgagee,  who  fur- 
nished him  the  money  with  which  to  commute 
his  laud,  and  other  money  after  the  first  final 
certificate  was  issued  to  nim. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
C«it.  Dig.  If  864-366;  Dec.  Dig.  «=3l36.] 

2.  CoiTn.icTiWG  Decisions  Overbuled. 

The  cases  of  Stark  v.  Glaser,  10  Okl.  503. 01 
Pac.  1O40.  and  Stark  v.  Fallis,  26  OkL  358, 
109  Pac  66,  in  so  far  as  the  same  are  in  conflict 
with  tJhis  opinion,  are  hereby  overruled. 

Commissioners'  Ophdon,  Division  Mo.  8. 
Error  from  District  Court,  Texas  County; 
Vr.  C.  Crow,  Judge. 

Action  by  Bdna  B.  Sneed  against  the  Pitts- 
burg Mortage  Investment  Company  and  an- 
other. Jndgmoit  for  plaintiff,  and  defend- 
ants  bring  error.  Reversed  and  remanded, 
with  dlrectloDs. 


Nelson  Case,  of  Oswego,  Kan.,  for  plain- 
tiffs In  error.  John  L.  Gleason,  of  Guymon, 
for  defendant  in  error. 

HOOKER,  O.  Prior  to  May  16,  1906,  Clay 
S.  Mason  made  settlement  as  a  homesteader 
on  the  land  In  controversy  here,  and  con- 
tinued to  reside  on  said  land  from  the  time 
of  his  settlement  until  December  80,  1913.  A 
short  time  prior  to  March  30,  1900,  the  Pitta- 
burg  Mortgage  Investment  Company  agreed 
to  loan  said  Mason  $5(X),  of  which  sum 
enough  should  be  paid  to  him  at  once  to  en- 
able him  to  make  commutation  of  his  origi- 
nal settlement  to  a  cash  entry  of  the  land 
settled  upon  and  the  balance  of  said  amount 
was  to  be  paid  to  him  as  soon  as  he  had 
made  his  proof  and  received  his  receipt 
This  loan  was  to  be  represented  by  a  prom- 
issory note  and  secured  by  a  first  mortgage 
Upon  the  land,  which  mortgage  was  to  be 
executed  by  Mason  as  soon  as  entry  had 
been  made.  Thereupon  the  company  paid 
Mason  something  over  $200,  which  sum  was 
paid  by  him  on  March  30,  1909,  to  the  land 
office  at  Woodward,  Okl.,  for  the  entry  of 
said  land,  and  the  said  Mason  did  then  and 
there  receive  from  the  proper  officers  there- 
of a  certificate  of  purchase  or  final  receipt, 
which  he  had  at  once  recorded.  On  April  1, 
1909,  Mason  executed  to  the  Pittsburg  Mort- 
gage Investment  Company  his  note  and 
mortgage  in  the  usual  form  on  the  real  es- 
tate Involved  here,  which  mortgage  was  re- 
corded In  the  office  of  the  register  of  deeds 
of  Texas  county,  and  was  afterwards  sold 
to  the  other  defendant  here.  Thereafter 
Mason  sold  and  conveyed  said  real  estate  to 
one  U  B.  Sneed,  who  as  a  part  of  the  con- 
sideration therefor  agreed  by  a  provision  in- 
serted in  the  deed  of  conveyance  to  assume 
and  pay  the  aforesaid  debt  to  the  Pittsburg 
Mortgage  Investment  Company.  At  the 
time  of  the  execution  of  the  note  and  mort- 
gage by  Mason  to  the  Pittsburg  Mortgage  In- 
vestment Company  it  was  believed  by  Ma- 
sou  and  the  company  that  the  entry  of  said 
Mason  of  said  land  was  valid,  and  that  he 
(Mason)  would,  in  due  time,  receive  a  patent 
therefor,  and  that  he  had  the  absolute  right 
to  mortgage  the  land  as  he  was  doing,  and 
neither  party  knew  of  any  defect  In  the  ea- 
try  proceedings,  but  acted  in  good  faith  la 
the  transactions. 

In  May,  1910,  the  Commissioner  of  the 
General  Land  Office  directed  the  cancella- 
tion of  Mason's  certificate  of  entry  because 
of  the  failure  upon  the  part  of  Mason  to 
strictly  comply  with  the  rules  of  the  hani 
Department,  but  the  Commissioner  expressly 
ordered  that  his  original  entry  should  re- 
main in  full  force,  and  that  he  should  be  al- 
lowed to  complete  settlement  and  proof 
thereunder,  w£ich  he  did  on  July  10,  1813, 
by  making  proof  at  the  govermnent  land  of- 
fice and  complying  with  all  the.  requirements 
of  the  Land  Department,  which  proof  was 
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accepted  as  snffldent  and  npon  which  anoth- 
er certificate  of  entry  was  issned  to  him  for 
said  land,  and  on  April  13,  1914,  a  patent 
was  Issued  to  said  Mason  for  said  land  upon 
Bald  entry. 

On  December  30,  1913,  after  the  second 
certificate  of  entry  was  Issned  to  Mason,  bnt 
before  the  patent  was  issued  to  him,  Mason 
conveyed  the  land  to  Bdna  B.  Sneed,  the 
wife  of  the  aforesaid  Li  B.  Sneed,  "subject 
to  any  legal  lien  existing  at  this  time,"  and 
the  deed  of  the  said  Mason  was  acknowl- 
edgedi  before  L.  B.  Sneed,  the  husband  of  Ed- 
na B.  Sneed,  as  a  notary  public.  Thereafter 
Edna  B.  Sneed  commenced  suit  In  the  district 
court  of  Texas  county,  alleging  Mason's  origi- 
nal settlement,  final  proof  and  certificate  of 
entry,  the  execution  of  the  note  and  mortgage 
thereon,  the  subsequent  cancellation  of  the 
certificate.  Mason's  second  proof  and  second 
certificate  of  entry  to  him  and  conveyance 
to  her  and  a  patent  to  Mason,  and  she  al- 
leged that  the  mortgage  thus  executed  by 
Mason  to  the  Pittsburg  Mortgage  Invest- 
ment Company  was  void  and  constituted  a 
cloud  on  her  title  and  asked  to  have  the 
same  canceled. 

The  answer  here  sets  forth  the  facts  stat- 
ed above  and  sought  a  lien  upon  the  real  es- 
tate to  secure  said  mortgage,  but  a  demurrer 
was  sustained  thereto,  and  from  such  ruling 
an  appeal  Is  had  to  this  court 

It  will  be  seen  from  the  facts  alleged  that 
the  Pittsburg  Mortgage  Investment  Company 
furnished  to  Mason  the  money  with  which 
to  make  commutation  and  pay  to  the  gov- 
ernment the  amount  .required  by  It  from  him 
before  the  government  would  issue  a  patent 
to  Mason.  Mason  paid  this  monej  to  the 
government,  and  received  from  It  a  final  re- 
ceipt, and  after  the  final  receipt  was  Issned 
to  him  the  Pittsburg  Mortgage  Investment 
Company  furnished  him  $300  more  money, 
and  accepted  his  note  secured  by  a  mortgage 
upon  this  real  estate.  Thereafter,  for  some 
reason  the  government  canceled  the  final  re- 
ceipt, but  did  not  cancel  the  original  entry, 
but  permitted  Mason  to  file  additional  proof 
in  order  that  he  might  receive  his  final  re- 
ceipt, which  Mason  did,  and  a  final  receipt 
was  issued  to  him  and  subsequently  a  pat- 
ent also. 

[1]  The  validity  of  mortgages  upon  public 
lands  executed  by  claimant  under  the  home- 
stead acts  prior  to  patent  or  final  proof  has 
oftentimes  been  before  the  courts  of  this 
country.  And  It  is  very  generally  held  that 
the  sections  of  the  homestead  laws  provid- 
ing that  the  land  shall  not  be  liable  for  debts 
Incurred  prior  to  the  Issuance  of  a  patent 
are  for  the  tenefit  of  the  homesteader,  and 
that  the  law  does  not  prevent  a  voluntary 
subjection  of  the  land  as  security  for  debts 
created  prior  to  the  patent.  The  prohibition 
Simply  prevents  the  land  being  taken  from 
the  homesteader  for  the  satisfaction  of  past 
debts. . .  This  court  In  tha  early  case  of  Farr 


iss  T.  Deeming  Investment  Oomimny,  5  OkL 
496,  49  Pac.  926,  said: 

"It  has  been  beM  by  nnmerons  courts  that 
after  a  settler  has  resided  upon  the  land  and 
cultivated  the  same  In  accordance  with  the  law 
for  a  period  of  five  years,  and  made  proof  of 
such  fact  and  received  liis  final  certificate,  he  at 
once  becomes  entitled  to  a  patent  tlierefor,  and 
the  owner  of  the  land,  and  that  his  right  to  con- 
vey and  pass  title  thereto  is  absolute." 

And  In  Newklrk  v.  Marshall,  35  Kan.  78, 
10  Pac.  671,  the  court,  by  Justice  Valentine^ 
uses  the  following  language: 

"Under  the  United  States  •  home^ead  laws, 
and  by  a  compliance  with  them,  a  person  enter- 
ing a  homestead,  or  in  case  of  his  death,  his 
widow,  or  in  case  of  death  of  both,  his  heirs  or 
devisees,  obtain  a  vested  right  in  the  homestead 
at  the  expiration  of  five  years  from  the  entry 
thereof,  and  upon  making  proper  proof  is  enti- 
tled to  a  patent  to  the  land  from  the  United 
States.  And  as  soon  as  a  person  is  entitled  to 
a  patent,  although  it  may  not  yet  have  been  is- 
sued, and  may  not  be  issued  for  [five]  years, 
he  or  she  may  contract  or  be  contracted  with 
ooncemin^  the  land.  ♦  •  •  Eqmty,  in  order 
to  do  justice,  and  protect  the  rights  of  the  par- 
ties, and  to  prevent  frauds,  will  eenerally  con- 
sider that  as  having  been  done  wnidi  ought  to 
be  done;  and,  in  order  to  protfect  the  rights 
of  all  parties,  where  a  patent  is  due,  bnt  hea 
not  yet  been  issued,  equity  will  consider  such 
rights  precisely  tile  same  as  though  patent  had 
in  fact  been  issued  on  the  very  first  iLiy  on 
which  it  ought  to  have  been  issued." 

Also,  In  the  case  of  Stark  t.  Davall.  7 
Okl.  216,  54  Pac.  453,  It  ia  said: 

"It  is  provided  by  section  2291  of  the  Ilevi!=e>l 
Statutes  of  the  United  States  [U.  S.  Comp.  St. 
1913,  §  4532]  that  no  certificate  should  be  giv- 
en or  patent  issued  before  the  expiration  of  five 
years  from  the  date  of  entry ;  that  before  final 
receipt  an  affidavit  must  be  filed  by  the  entry- 
man,  averring  that  'no  part  of  such  land  had 
been  aUenated.'  •  •  •  'Alienation'  is  the 
voluntary  and  complete  transfer  from  one  per- 
son or  another,  and,  if  it  be  concerning  the 
transfer  of  property,  it  involves  the  complete 
and  absolute  exclusion,  out  of  him  who  alien- 
ates, of  any  remaining  interest,  or  particle  of 
Interest,  in  the  thing  transmitted.  It  involves 
the  complete  transfer  of  the  property  and  pos- 
session of  land,  tenements,  or  other  things  to 
another.  And,  while  other  views  were  formerly 
held  by  some  of  the  courts,  the  doctrine  was 
announced  in  Mndgett  v.  Railroad  Co.  [8  Laud 
Dec.  Dept.  Int.  243-2481  by  Secretary  Vilas, 
that  the  'alienation  prohibited  by  the  statute  is 
an  absolute  alienation  of  the  land,  or  a  part 
thereof,  whereas  the  mortgage  given  by  Mudgett 
was  simply  a  pledge  for  the  security  of  a  debt, 
to  be  avoided  on  payment  of  the  debt,'  and  that 
'there  Is  no  good  reason  why  a  homestead  entry- 
man,  whose  good  faith  is  otherwise  apparent, 
may  not  mortgage  his  claim,  before  final  cer- 
tificate, to  procure  money  with  which  to  improve 
his  land,  or  for  any  other  puFpose  not  intended 
to  impeach  his  bona  fides.  This  case  afiirmed 
the  holding  of  Secretary  Teller  in  Larson  v. 
Weisbecker  [1  Land  Dec.  Dept.  Int.  409],  in 
which  it  was  held '  that  the  mortgage  was  a 
mere  security  for  the  mffiaey  loaned,  and  the  con- 
tract does  not  necessarily  divert  property  fmmi 
him,  and  was  not  a  contract  or  agreement,' 
within  the  meaning  of  the  statnte.'  The  doc-i 
trine  thus  laid  down  in'  the  Lsoid  Department 
was  adopted  and  avowed  by  the  Supremo  CourC' 
of  Colorado  in  Wilcox  v.  John  El  Colo.  :?GT1, 
40  Pac.  880  [52  Am.  St.  Rep.  240),  in  which 
it  was  held  that  bv  the  later,  and,  as  it  waa 
thouglit,  better-considered,  cases  nmther  a  mort- 
gage nor  a  deed  of  trust  is  a  grant  or  conveyance^ 
wlthU  the  prohibitour  clause  of  the  statute." 
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And  It  was  held  In  Stewart  ▼.  Powers,  98 
Cal.  614,  33  Pac.  488,  In  a  Uke  caae,  that: 

"The  mortgagor  la  Mto^ped  from  defeating 
by  bis  own  act  the  operation  and  enforcement 
of  the  lien  appellants  have  attempted  to  create." 

And  In  Orr  ▼.  Stewart,  67  CaL  275.  7 
Pac.  683.  which  IsTolved  a  mortgage  of  land 
under  the  homestead  law,  it  was  held  that  a 
mortgagor  was  estopped  from  defeating  by 
his  own  act  the  enforcement  of  a  lien  he  had 
attempted  to  create,  and  that  the  mortgage 
was  not  made  void  or  voidable  under  the 
provisions  of  the  homestead  act.  The  same 
doctrine  is  fully  aflRrmed  in  Spiess  r.  Neu- 
berg,  71  Wis.  279,  37  N.  W.  417,  6  Am.  St. 
Rep.  211,  and  In  Lang  y.  Moray,  40  Minn. 
396,  42  N.  W.  88,  12  Am.  St.  Rep.  748,  in 
trhicb  it  was  stated  in  the  syllabus  that: 

"A  person  making  entry  under  the  homestead 
laws  of  the  United  States  may  execute  a  valid 
mortgage  upon  land  so  entered,  prior  to  submit- 
ting final  proof  and  receiving  the  final  certifi- 
cate." 

It  was  80  held  in  Fuller  r.  Hunt,  48  Iowa, 
163.  It  Is  also  provided  in  section  2286  of 
the  BeTlaed  Statutes  of  the  United  States 
(U.  S.  Comp.  St  1918,  |  4561),  that: 

"Ho  lands  aeouired  under  the  provisions  of 
this  chapter  shall  in  any  event  become  liable  to 
die  satisfaction  of  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor." 

This  section  does  not  prohibit  the  torrow- 
ing  of  money  at  the  option  of  the  home- 
steader. It  prohibits  the  land  being  taken 
from  Um  for  the  satisfaction  of  past  indebt- 
edness. It  is  intended  as  a  protection  to  the 
homesteader,  and  not  as  a  limitation  upon 
his  control  over  the  land,  in  disposing  of  or 
borrowing  money  upon  it.  It  wiis  said  by 
the  Supreme  Court  of  Kansas  in  Watson  v. 
Voorbees,  14  Kan.  329,  by  Judge  Brewer, 
that: 

'The  limitations  were  on  the  creditor,  and 
not  upon  the  debtor.  *  •  *  His  deed  passed 
a  good  title,  and  be  conld  not  thereafter  avoid 
that  deed  by  showing  that  the  only  consideration 
therefor  was  past  indebtedness,  and  it  be  conld 
convey  absolutely,  so  he  could  conditionally.  He 
could  use  the  land  as  security.  He  was  in  no 
vine  limited  or  restricted  in  his  power  of  dis- 
posing of  tlie  property." 

And  that: 

"Ilaving  once  appropriated  it  for  that  pur- 
pose, they  may  not  thereafter  deny  such  appro- 
priation." 

Also  In  Blancfaard  v.  Jamison,  14  Neb. 
247.  15  N.  W.  212,  it  was  held: 

"l%at  the  homestead  act  does  not  prohibit  the 
owner  of  a  bomeateod  from  pledging  it  volunta- 
rily to  secure  a  pre-existing  debt,  and  that  the 
only  effect  of  the  statute  was  to  protect  the 
debtor  against  a  compulsory  payment  of  such 
demand  out  of  the  land." 

And  In  Klempp  v.  Northrop,  137  Cal.  414, 
70  Pac  284,  it  was  held  that  there  was  noth- 
in:;  in  the  homestead  act  forbidding  a  vol- 
untary conveyance  of  the  land  for  security 
prior  t*  the  issuance  of  the  patent  And  in 
the  case  of  Dickerson  v.  Bridges,  147  Ma 
235,  48  B.  W.  825,  the  prohibition  of  the 
b<»nestead  act  was  held  not  to  prevent  the 
owner  from  creating  for  his  own  benefit  a 


special  lien  thereon  prior  to  the  receipt  of  a 
patent.    And  in  the  following  cases  it  Is  ex- 
pressly  held   that  a  mortgage  made   by  a 
homesteader,  even  prior  to  his  right  to  file 
final  proof,  was  valid:     Fuller  v.  Hnnt,  48 
Iowa,  163;  Lang  v.  Morey,  40  Minn.  396,  42 
N.  W.  88,  12  Am.  St  Rep.  748;  Skinner  r. 
Reynick,  10  Neb  323,  6  N.  W.  369,  35  Am.  Rep. 
479 ;  Forgy  v.  Merryman,  14  Neb.  513,  16  N. 
W.  836 ;  Stark  v.  Duvall,  supra ;  Melnhold  v. 
Walters,  102  Wis.  389,  78  N.  W.  574,  72  Am. 
St.  Rep.  888 ;  Spiess  v.  Neuberg,  71  Wis.  279, 
37  N.  W.  417,  6  Am.  St.  Rep.  211.     And  In 
Dickerson  ▼.  Cuthburth,  56  Mo.  A  pp.  647,  a 
mortgage  given  upon  homestead  lands  Imme- 
diately after  entry  was  held  valid.    And  in 
the   Deeming  Investment  Co.   Case,  5  OUl. 
496,  49  Pac.  926,  supra,  it  was  said  that  the 
{mortgagee  might,  upon  default,  foreclose  the 
'  same,  notwithstanding  the  fact  that  a  con- 
I  test  had  been  instituted  in  the  T^nd  Depart- 
;  ment  to  cancel  the  certificate  issued  to  the 
entryman.     And  we  would  call  especial  at- 
,  tcntlon  to  the  case  of  McPall  v.  Murray,  4 
Kan.  App.  554,  45  Pac.  1100,  wherein  a  mort- 
gage on  homestead  lands,  given  to  procure 
^  money  to  pay  commutation  price  for  a  cash 
:  entry,  was  held  valid,  where  the  mortgagor, 
,  having  a  homestead  right  to  a  'quarter  sec- 
'  tion  of  the  laud,  had  made  settlement  and 
I  improvements  thereon,  and  had  filed  the  final 
proofs  and  also  his  affidavit  of  right  to  com- 
I  mute  the  same  to  a  cash  entry,  required  un- 
;  der  section  2301  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  St  1013,  i 
4589).     In  Weber  r.  Laidler,  26  Wosh.  144, 
06  Pac.  400,  90  Am.  St  Rep.  726,  a  mortgage 
I  made   before  the  entry   was   held   valid  as 
I  against  the  mortgagor,  where  the  mortgagor 
'  afterwards  acquired  a  patent  to  the  land ; 
I  and  the  mortgagor  was  held  estopped  from 
I  denying  his  title  at  the  time  of  making  the 
'  mortgage.    And  in  Kirkaldle  v.  liBrrabee,  31 
,  Cal.  45G,  89  Am.  Dea  205,  it  is  said  that  one 
I  who,  while  in  possession  of  public  land,  exe- 
!  cutes   a   mortgage  thereon  and  afterwards 
j  homesteads  the  same — 

;  "is  estopped  from  denying  the  existence  of  the 
i  lien  which  be  has  attempted  to  create,  and  from 
j  defeating  by  his  own  act  the  enforcement  of  the 
lien  against  the  property  thus  mortgaged." 

Also  in  the  case  of  Stark  v.  Morgan,  78 
;  Kan.  453,  85  Pac.  667,  6  L.  R.  A.  (N.  S.)  p. 
934,  0  Ann.  Cast.  930,  it  is  said: 

"(1)  A  mortgage  in  this  state,  being  merely 

security  for  a  dclit,  conveys  no  title,  and  is  not 

an  'alienation,'  witliin  the  meaning  of  section 

2291,  U.  S.  Rev.  Stnt.  [U.  S.  Comp.  St.  1918,  S 

!  4532). 

"(2)  A  mortgage  upon  government  land,  made 

I  by_  a  claimant  holding  under  the  homestead  act, 

prior   to    final   proof,   for   the  purpose   of   pro- 

ouring  money  to  improve  the  land,  or  for  any 

purpose,  provided  it  Is  not  intended  thereby  to 

!  transfer   the  title   ia   evasion   of   the   statute, 

is  not  void,  nor  in  violation  of  the  homestcacl 

[  laws. 

"(3)  A  homesteod  claimant,  who  executed  a 
I  mortgage  under  such  circumstances,  and  after- 
I  wards  procured  the  title  to  the  land  from  the 
I  government,  will  be  estopped  from  defeating,  by 
,  his  own  act,  the  enforcement  of  the  lien  created 
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by  the  mortgage.  His  after-acquired  title  in- 
ures to  the  benefit  of  the  mortgagee." 

For  autborlties  supporting  tlie  proposition 
that  a  mortgage,  executed  by  the  homestead- 
er to  secure  an  indebtedness  contracted 
prior  to  the  Issuance  of  the  patent,  is  valid 
and  enforceable  even  though  executed  prior 
to  the  issuance  of  the  patent,  or  before  final 
proofs  have  been  made  so  as  to  entitle  the 
homesteader  to  a  patent,  see  6  L,  R.  A.  (N.  S.) 
935. 

In  the  case  of  Spless  v.  Neuberg,  71  WiK 
279,  37  K.  W.  417,  6  Am.  St.  Kep.  211,  the 
Supreme  Court  of  Wisconsin  said: 

"Where  defendant,  having  a  right  of  pre-emp- 
tion to  certain  lands,  mortgages  his  interest  to 
plaintiff  for  a  valuable  consideration,  and  subse- 
quently commutes  same,  proves  his  occupation, 
pays  the  purchase  price,  and  receives  patrnt 
thereto,  the  mortgage  held  by  plain tlfE  is  a  valid 
Uen  upon  the  property,  and  the  title  thus  acquir- 
ed by  defendant  inures  to  the  benefit  oi  the 
plaintiff." 

See  authorities  cited  in  the  opinion. 

In  the  case  at  bar  the  Pittsburg  Mortgage 
Investment  Company  loaned  to  Mason  $200 
with  which  to  commute  his  land,  and  the 
government  Issued  to  him  a  final  receipt, 
which  was  duly  recorded,  and  thereupon  the 
company  advanced  Ulm  the  additional  sum 
of  $300,  takmg  his  note  therefor,  and  se- 
cured the  same  by  a  mortgage  upon  the  real 
estate.  The  company  did  not  have  any 
knowledge  of  any  Imperfections  in  the  final 
proof  of  the  entryman.  It  reUed  upon  the 
record,  and  had  every  reason  to  believe  that 
this  record  spoiie  the  truth,  and  the  company 
had  no  reason  to  believe  that  the  government 
would  revoke  the  final  certificate  which  It 
had  Issued  to  Mason.  So  here  we  have  a 
cause  where  the  mortgagee  after  the  final 
receipt  had  been  issued  accepts  a  mortgage 
upon  riie  land  (homestead)  as  security  for 
money  advanced  to  the  entryman  to  commute 
the  land  and  for  money  advanced  after  the 
final  certificate  had  heen  Issued,  which  cer- 
tificate was  evidence  of  the  fact  that  the 
entryiTiau  was  entitled  to  a  patent  to  the 
land.  The  original  entry  was  not  canceled, 
but  Mason  was  permitted  to  correct  the  im- 
perfections In  his  final  proof  and  receive  a 
final  certificate  and  a  patent  to  this  land. 
■When  he  did  this,  it  inured  to  the  benefit  of 
the  Pittsburg  Mortgage  Investment  Company, 
and  gave  to  it  a  lien  upon  this  land  to  se- 
cure the  payment  of  the  amount  due  by  Ma- 
sou  to  it 

[2]  We  are  not  immlndful  of  the  two  cases 
of  Stark  V.  Glaser,  19  Okl.  503,  91  Pac.  1040, 
and  Stark  v.  Fallls,  26  Obi.  358,  109  Pac. 
66,  but  we  would  call  especial  attention  to  the 
fact  In  these  two  cases,  inasmuch  as  it  ap- 
pears that  the  court  said  in  these  cases  that 
the  language  used  was  insnfHcient  to  consti- 
tute a  mortgage,  and  that  the  contract  sued 
upon  was  in  the  nature  of  a  mortgage ;  that 
nowhere  In  the  contract  was  it  made  express- 
ly a  lien  upon  the  land,  but  while  an  attempt 


waa  made  to  bind  the  land  for  the  perform- 
ance of  the  contract,  it  did  not,  in  express 
terms,  make  the  contract  a  lien  upon  the 
land,  and  the  language  used  in  the  contract 
sought  to  be  enforced  was  too  vague  and 
uncertain  to  be  considered  by  the  court  as  a 
Uen  against  and  running  with  the  land.  To 
have  sustained  the  contract  in  the  two  cases, 
supra,  and  subjected  the  land  thereto  would 
have  subjected  the  homestead  by  a  compul- 
sory process  to  the  satisfaction  of  a  claim 
which  did  not  constitute  a  voluntary  Uen  up- 
on the  property,  and  which  was  clearly  pro- 
hibited by  the  Onited  States  statute  in  ques- 
tion. 

We  heUeve  that  this  opinion  Is  supported 
by  the  best-reasoned  authority  in  the  courts 
of  this  country,  and  the  same  is  in  keeping 
with  the  early  decisions  of  this  court,  and, 
in  our  Judgment,  clearly  applies  the  rule  of 
law  to  the  facts  in  Queetlon,  and,  entertain- 
ing this  view,  we  must  hold  that  the  trial 
court  was  in  error  in  sustaining  a  demurrer 
to  the  answer  and  cross-petition  of  the  de- 
fendants here,  and  this  cause  is  therefore 
reversed  and  remanded,  with  directions  to 
the  trial  court  to  overrule  the  demurrer  to 
the  answer  and  cross-petition  of  the  defend- 
ants below,  and  to  proceed  in  accordance 
with  this  opiuioo. 

PEU  OUBIAM.    Adopted  in  wholei. 


Ez  parte  WILLIAMS  et  aL     (No.  2247.) 
(Supreme  Court  of  Nevada.     Aog.  10,   1916.) 

Cbikinal  Law  9=>238— Pkeuminabt  Ez- 
AiuNATioN — Sufficiency  or  Evidence. 
Testimony  on  a  preliminary  hearing  for 
larceny  from  the  person,  held,  in  habeas  corpus 
proceedings,  not  to  make  reasonable  or  probable 
that  the  crime  was  committed  by  accused  so  as 
to  constitute  the  sufficient  cause  necessary  un- 
der Rev.  Laws,  {  69S7,  for  holding  thun  to 
answer. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  493;  Dec  Dig.  «=>23a] 

Original  proceeding  in  habeas  corpus  by 
PhU  A.  WUliams  and  another.  Writ  grant- 
ed, and  petitioners  discharged. 

R.  M.  Hardy,  of  Lovelock,  for  petitioners. 
T.  B.  Powell,  of  Winnemacca,  Dlst  Atty.,  for 
respondent 

McCARRAN,  J.  This  .is  an  original  pro- 
ceeding in  habeas  corpus.  By  the  petition  it 
appears  that  one  PhU  A.  WUliams  and  one 
John  El  Lathrop  were  charged  before  the 
Justice  of  the  peace  of  Lake  township,  Hum- 
boldt county,  with  the  crime  of  larceny  from 
the  person  under  circumstances  not  amount- 
ing to  robbery.  A  preliminary  examination 
was  held,  and  the  testimony  in  its  entirety, 
as  given  and  had  at  that  examination,  la 
made  a  part  of  the  petition  here. 

The  sole  ground  upon  which  petitioner  re- 
lies for  the  release  of  the  parties  restrained 
of  their  liberty  is  that  the  evidence  fails  to 
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estabUsh  reasonable  or  probable  canse  tor 
the  boldlng  or  detaining  or  restraining  ot  the 
parties.  In  tbe  recent  case  of  Ex  parte  Mo- 
Uno,  157  Pac.  1012,  we  said: 

"It  is  not  reqaired  upon  a  preliminary  exam- 
ination, in  order  to  warrant  a  magistrate  In 
bolding  the  accused  to  answer,  that  the  eyidence 
taken  as  a  whole  be  sufficient  to  warrant  a 
jury  in  reaching  a  conclusion  ot  the  guilt  of 
tbe  accused  beyond  a  reasonable  doubt" 

In  the  matter  at  bar,  however,  we  find 
nothing,  even  In  the  strongest  evidence  pro- 
duced for  the  state,  upon  which  reasonable 
or  probable  canse  could  be  supported.  The 
tesdmony  of  the  complaining  witness  Is  per^ 
haps  the  most  direct ;  and  yet  at  no  place  In 
Us  evidence  do  we  find  anything  that  would 
warrant  the  holding  of  the  parties  whose 
release  Is  songht. 

It  appears  that  on  the  night  on  which  tbe 
alleged  offense  was  committed,  the  complain- 
ing witness  bad  been  drinking  to  a  consider- 
able extent.  At  the  solicitation  of  Lathrop, 
be  went  to  the  saloon  conducted  by  the  peti- 
tioner Williams.  It  appears  that  there  they 
entered  Into  a  game  of  matching  coin,  and 
some  money  was  exchanged.  While  there, 
tbe  complaining  witness  exchanged  coats 
with  Latbrop;  and  his  testimony  In  that  le-. 
gpect  is  as  follows: 

"Well,  he  said,  'Dutch,  let's  change  coats,' 
and  he  tried  to  pull  it  off,  but  I  let  him  have 
my  coat,  and  at  the  same  time  he  took  my  coat 
and  pat  it  on,  and  he  was  quick;  he  flopped 
this  pocketbook  over  the  bar,  but  I  saw  bim. 
Q.  And  where  was  that  pocketbook  before  he 
Oopped  it  over  the  bar?  A.  In  my  coat  Q. 
In  your  right-hand  pocket  the  one  you  have 
previously  described?  A.  Tea;  I  don't  know 
whether  the  money  lost  out  by  being  flopped 
over  the  bar  or  not,  but  I  said  to  Williama,  You 
come  through  with  this  pocketbook  right  away,' 
and  he  reached  down  and  gave  me  this  pocket- 
book  back,  and  I  put  it  in  my  pocket  and  I 
didn't  look  at  it,  but  I  think  I  went  over  to 
Charlie  Arobio's.  Q.  Did  you  examine  the 
pocketbook  after  tbe  defendant  Phil  Williams 
handed  it  back  to  you?  A.  No.  Q.  About  how 
long  was  it  after  the  defendant  Lathrop  toraed 
it  over  the  bar  before  the  defendant  Phil  Wil- 
liams handed  you  back  the  pocketbook?  A. 
Oh,  maybe  I  could  count  to  five  or  maybe  to 
tn.  He  dropped  it  over,  and  I  kind  of  looked 
orrr,  and  maybe  I  could  have  counted  five.  Q. 
And  you  saw  this  pocketbook  flop  down  on  the 
other  side  of  the  bar,  and  he  reached  down  and 
handed  it  back  to  you?  A.  Tea.  Q.  Could  vou 
aee  the  pocketbook  during  any,  of  the  time  after 
it  was  flopped  over  the  bar  until  it  was  handed 
back  to  you?  A.  Tea;  I  looked  over  and  saw 
it  Q.  Where  was  it  when  vou  looked  over  and 
aaw  it?  A.  It  was  on  the  inside  of  the  bar  on 
tbe  floor.  Q.  Wlen  did  you  look  over  the  bar, 
before  or  after  you  spoke  to  Phil  Williams  and 
told  him  to  hand  it  back  to  you?  A.  Well,  I 
watched  it  right  away.  When  the  pocketbook 
flopped  there  I  looked  right  away  until  he  reach- 
ed down  and  handed  it  over  again.  I  never 
would  have  noticed,  but  I  heard  the  flopping, 
and  I  said:  'Come  on,  I  want  this  money  back ; 
I  want  this  pocketbook.'  Q.  Did  the  defend- 
ant Phil  Williams  hand  it  to  you  directly  aft- 
er be  picked  it  up,  or  was  there  a  space  of 
time?  A.  No,  he  kind  of  reached  down  like 
diat  (demonstrating)  and  came  up  and  handed 
it  over  to  me.  Q.  To  the  best  of  your  Judg- 
ment, then,  yon  could  have  counted  five?  A. 
Yes,  mayl>e  five  or  ten ;  five  anyhow.  Q.  When 
the  defendant   Latbrop  asked   you   to  change 


coats,  what  else  did  he  say  at  that  time,  if 
anything?  A.  He  didn't  say  much;  be  sidd. 
'Let's  see  bow  your  coat  fits  me;'  he  said,  'I 
think  you  and  me  are  the  same  size;'  and  I 
didn't  see,  after  he  got  that  coat  on,  how  be 
took  it  out,  but  I  saw  the  pocketbook  iiop  down. 
Q.  You  didn't  see.  him  with  the  pocketbook  in 
Ms  hand  prior  to  tbe  time  yon  saw  it  going 
over  the  bar?  A.  No;  I  saw  it  the  minute  it 
flopped  down." 

In  addition  to  this,  the  complaining  wit- 
ness testified  that  the  pocketbook  was  handed 
to  him  by  Williams  and  never  left  his  posses- 
sion thereafter  to  his  kjopwledge. 

It  appears  tliat  after  the  incident  related 
in  the  testimony  of  the  complaining  witness 
be  went  to  another  saloon,  and  there,  in  an 
intoxicated  condition,  was  assisted  to  a  chair 
by  tbe  bartender  of  the  place.  He  slept  In 
the  chair  for  several  hours;  on  awakening, 
he  attempted  to  bny  a  drink  in  the  place, 
when  for  the  first  time  he  discovered  that 
his  money  was  gone. 

Section  6967  of  onr  Revised  Laws,  applying 
to  preliminary  examinations,  is  as  follows: 
"If,  however,  it  appears  from  the  examina- 
tion that  a  public  offense  has  been  committed, 
and  there  is  sufficient  cause  to  believe  the  de- 
fendant guilty  thereof,  the  magistrate  must 
make  or  indorse  on  the  depositions  and  state- 
ment an  order  signed  by  him  to  the  following 
effect:  'It  appearing  to  me  by  the  within  deposi- 
tions and  statement  (if  any),  that  the  offense 
therein  named  (or  any  other  offense  according 
to  the  fact,  stating  generally  the  nature  there- 
of) has  been  committed,  and  that  there  is  suf- 
ficient cause  to  believe  the  within  named  

guilty  thereof,  I  order  that  he  be  held  to  an- 
swer the  same.' "    Rev.  Laws  1912,  f  69S7. 

In  the  case  of  In  re  Kelly,  28  Nev.  401,  83 
Pac.  228,  this  court  has  held  that  In  order 
to  Justi^  a  magistrate  In  holding  one  nc- 
cnsed,  the  evidence  need  not  show  guilt  be- 
yond a  reasonable  doubt  We  subscribe  to 
this  rule  as  it  has  lieen  generally  stated  by 
this  and  other  courts.  But  neither  this  rule 
nor  any  other  of  which  we  are  aware  goes  so 
far  as  to  say  that  the  committing  magistrate 
may  hold  one  accused  to  answer  where  no 
cause  appears;  and  In  the  case  at  bar  we 
find  nothing,  as  we  read  the  record,  that 
might  be  termed  sufficient  cause  to  make  it 
either  reasonable  or  probable  that  the  crime 
of  larceny  from  the  person  was  committed 
by  tbe  parties  so  charged.  Indeed,  the  cir- 
cumstances surrounding  tbe  incident  in  tbe 
Williams  saloon  \(ere  not  even  sufficient  to 
arouse  the  suspicion  of  the  complaining  wit- 
ness at  the  very  time  at  which  the  Incident 
took  place.  There  is  testimony  In  the  record 
to  show  that  several  hours  after  the  incident 
in  the  Williams  barroom  tbe  complaining 
witness  exhibited  tbe  pocketbook  to  a  disin- 
terested party,  and  at  that  time  It  contained 
a  number  of  bills ;  and  at  that  time  the  com- 
plaining witness,  according  to  the  record, 
boasted  of  having  $250  therein. 

Taking  the  testimony  in  its  entirety  as  it 
is  presented  to  us  in  the  record,  it  is  our 
Judgment  that  there  is  no  reasonable  or  prob- 
able cause  sufficient  to  hold  these  parties 
accused,  or  to  deprive  them  of  their  liberty. 


Digitized  by 


Google 


620 


168  PACIFIC  BBPORTBR 


(Nev. 


It  is  the  order  of  the  court  that  the  writ 
prayed  for  be  granted  and  perpetuated,  and 
that  Phil  A.  Williams  and  John  B.  Lathrop, 
in  whose  behalf  the  petition  Is  laid  before 
this  court,  be  discharged. 

NORCKOSS,  0.  J.,  and  COLEMAN  J.,  con- 
cur. 


STATE  ▼.*  WELIiS  et  al.     (No.  2209.) 
(Supreme  Court  of  Nevada.    Aug.  1,  1916.) 

1.  Cbiminai.  Law  €=»224— Pbkliminaby  Ex- 
amination—Necessity— Right  or  Accused. 

Under  Laws  1913,  c  209,  i  2,  requirinK,  in 
all  cases  where  defendant  has  not  had  or  waived 
a  preliminarv  examination,  that  there  be  filed 
with  the  intormntion  an  affidavit  verifying  it 
upon  affiant's  personal  knowledge,  and  section 
9  thereof,  as  amended  (Ltaws  191o,  c.  17),  pro- 
viding that  on  information  may  be  filed  after 
prelinunary  examination,  or  waiver  of  it,  but  if 
accused  has  been  discharged  on  preliminary 
examination,  or  the  complaint  upon  which  th<> 
examination  has  been  held  has  not  been  deliv- 
ered to  tlie  clerk,  the  district  attorney  may  file 
an  information,  upon  affidavit,  of  any  person 
knowing  of  the  offense,  etc.,  but  that  such  af- 
fidavit need  not  be  filed  where  the  defendant  has 
waived  a  preliminary  examination  or  upon  such 
examination  has  been  bound  over,  one  accused 
of  crime  has  a  right  to  opportunity  to  either 
have  or  waive  preliminary  examination. 

P3d.  Note. — ^For  other  cases,  see  Griminnl 
Law,  Cent.  Dig.  §§  466,  467;  Dec  Dig.  «=» 
224.] 

2.  Cbiminai,     Law     ®=s>301  —  Puea  —  Not 

GHII.TY— WlTHDBAWAL. 

A  motion  to  set  aside  a  plea  of  not  guilty 
for  the  purpose  of  interposing  a  plea  in  abate- 
ment is  addressed  to  the  sound  judicial  discre- 
tion of  the  trial  court. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  687;  Dec.  Dig.  «=3301.] 

3.  Criminal  Law  i3=9279— Plba  in  Abate- 
UBNT— Time  and  Ordbb  of  Pleading. 

The  objection  in  a  plea  of  abatement  that 
no  preliminary  hearing  on  the  charge  was  had 
or  waived,  and  that  no  leave  of  court  was  ob- 
tained for  the  filing  of  tl;ie  information,  should 
be  made  before  plea  of  not  guilty  is  entered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {§  643,  644;  Dec.  Dig.  «=» 
279.] 

4.  Criminal  Law  ^=»1149— Appeal— Review 
— DiscBirriON  ok  Trial  Court^Refijsal  to 
Allow  Withdbawal  of  Plea. 

The  decision  of  tlie  trial  court  on  motion  to 
withdraw  a  plea  to  tlie  merits  of  an  information 
for  the  purpose  of  intorposine  a  plea  in  abate- 
ment will  not  be  disturbeti,  where  its  discretion 
has  been  exercised  withot^  effecting  a  mani- 
fest injustice,  and  where  uere  is  no  improp- 
er assumption  of  jurisdiction. 
.  [Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent.  Dig.  i§  3039-3043,  3058 ;  Dec.  Dig. 
«=»U49.] 

Appeal  from  District  Court,  Clark  County ; 
Charles  Lee  Horsey,  Judge. 

R.  Wells  and  James  Steele  were  charged 
with  robbery.  From  a  judgment  and  order 
denying  their  motion  to  withdraw  pleas,  they 
appeal     Affirmed. 

Leo  A.  McNamee,  of  Las  Vegas,  for  appel- 
lants. A.  S.  Henderson,  of  Las  Vegas,  and 
Geo.  B.  Thatcher,  Atty.  Oen.,  for  the  State. 


McCARRAN,  J.  The  appeUants,  being 
charged  Jointly  with  the  crime  of  robbeir  in 
an  information  filed  by  the  district  attorney 
of  (Tlark  county,  interposed  a  plea  of  "not 
guilty,"  and  thereafter  moved  the  court  for 
permission  to  withdraw  their  plea,  in  order 
that  they  might  make  a  plea  in  abatement. 

[1]  The  ground  upon  which  appellants 
sought  to  attack  the  information  was  that  no 
preliminary  hearing  on  the  charge  was  bad 
or  waived,  and  that  no  leave  of  conrt  was 
bad  and  obtained  for  the  filing  of  said  infor- 
mation. The  law  of  this  state  applicable  to 
prosecutions  and  punishment  of  crimes,  mis- 
demeanors, and  offenses,  by  information,  la 
found  in  Session  Acts  1913,  p.  293.  Section 
2  of  the  act  provides,  among  other  things: 

"  •  •  ♦  In  all  cases  in  which  the  defendant 
has  not  had  or  waived  a  preliminary  examina- 
tion there  shall  be  filed  with  the  information 
the  affidavit  of  some  credible  person  verifyinp 
the  information  upon  the  personal  knowledge 
of  affiant  that  the  offense  was  committed." 

It  is  the  contention  of  the  state,  as  the 
respondent  in  the  matter  at  bar,  that  this 
provision  of  the  statute  contemplates  that  no 
preliminary  examination  need  be  held,  and 
that  a  defendant  charged  by  an  information 
might  be  held  and  put  to  trial  upon  an  infor- 
mation without  opportunity  for  preliminary 
examination.  Section  9  of  the  act  of  1913 
was  amended  by  the  Legislature  of  1915,  and, 
as  amended,  reads  as  follows: 

"An  information  may  be  filed  against  any  i>er- 
son  for  any  offense  when  sudt  person  has  had  a 
preliminary  examination  as  provided  by  law  be- 
fore a  justice  of  the  peace,  or  other  examining 
officer  or  magistrate,  and  has  been  bound  over 
to  appear  at  the  court  having  jurisdiction,  or 
shall  have  waived  Iiis  right  to  such  preliminary 
examination.  If,  however,  upmi  such  prelim- 
inury  examination  the  accused  lias  beoi  dis- 
charged, or  the  affidavit  or  complaint  upon 
which  the  examination  has  been  held  has  not 
been  delivered  to  the  clerk  of  the  proper  f>ourt, 
the  district  attorney  may,  upon  aifidavit  of 
any  person  who  has  knowledge  of  the  commis- 
sion of  an  offense,  and  who  is  a  competent  wit- 
ness to  testify  in  the  case,  setting  forth  tite 
offense  and  the  name  of  the  person  or  tiersons 
charged  Avith  the  commission  thereof,  upon  be- 
ing furnished  with  the  names  of  the  witnesses 
for  the  prosecution,  by  leave  of  the  court  first 
had,  file  an  information,  and  process  shall  fortb- 
witli  issue  thereon.  The  affidavit  mentioned 
herein  need  not  be  filed  in  cases  where  the  de- 
fendant has  waived  a  preliminary  examination, 
or  upon  such  preliminary  examination  has  been 
bound  over  to  appear  at  the  court  having  juris- 
diction. All  informations  shall  set  forth  the 
crime  committed  according  to  the  facts."  Ses- 
sion Acts  1915,  p.  16.  • 

If  there  be  any  ambiguity  In  section  2  of 
the  original  act,  it  is  clarified  by  section  9 
as  amended.  The  latter  section,  to  our  mind, 
contemplates  one  of  two  things:  Either  tbat 
a  party  accused  of  crime  shall  have  oppor- 
tunity for  and  avail  himself  of  a  preliminary 
examination;  or,  having  opportunity  for 
such  preliminary  examination,  waives  bis 
right  thereto.  But  that  the  opportunity  mast 
be  afForded  for  a  preliminary  examination 
to  one  accused  of  crime  appears  to  ua  to  be 
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the  Intendment  of  tbe  act,  especially  as  it  la 
get  forth  In  the  amended  section  9  of  the  act 
The  proTlslona  of  section  9,  as  we  view  it, 
only  go  to  make  operative  and  effective  the 
provisions  of  the  latter  part  of  section  2. 
The  first  part  of  section  9  provides  for  the 
filing  of  an  Information  against  one  who, 
having  bad  a  preliminary  examination,  has 
been  boond  over  to  appear  at  the  conrt  hav- 
ing Jnrlsdlctlon,  or  who,  having  had  oppor- 
tnnlty  for  a  preliminary  examination,  has 
waived  his  privilege  in  that  respect.  Under 
sncb  conditions  as  this,  the  statute  says: 
"No  affidavit  need  be  filed  with  the  Informa- 
tion." But  section  9  makes  provision  for 
other  conditions  that  might  arise,  as,  for  In- 
stance, where  a  party  accused  has  had  a 
preliminary  examination  and  has  been  dis- 
charged by  the  committing  magistrate,  or 
where,  after  the  preliminary  examination, 
the  affidavit  or  complaint  upon  which  such 
examination  was  held  has  not  been  delivered 
to  the  clerk  of  the  proper  court.  In  either 
event,  an  information  may  be  filed.  If  it  is 
accompanied  by  an  affidavit  of  any  one  hav- 
ing personal  knowledge  and  authorized  by  an 
order  of  the  court  having  Jurisdiction  of  the 
offense. 

It  Is  the  contention  of  the  state,  as  re- 
spondent herein,  that  the  Legislature  intend- 
ed that  an  information  may  be  filed  both 
where  a  preliminary  examination  was  had 
and  also  where  no  preliminary  examination 
took  place.  In  our  opinion,  this  contention 
may  be  well  taken,  and  yet  the  right  to  a  pre- 
liminary examination  is  one  which  a  party 
accused  is  by  the  state  accorded.  The  stat- 
ute, both  in  section  2  and  in  tiie  amended 
section  9,  makes  waiver  to  a  preliminary  ex- 
amination on  the  part  of  the  party  accused 
a  condition  precedent  to  certain  things. 
Tbia,  to  our  mind,  emphasizes  the  fact  that 
the  Legislature  intended  that  a  iMirty  accus- 
ed should  have  the  right,  if  he  saw  fit,  to 
waive  his  privilege  of  preliminary  examlna- 
tioo,  but  that  he  must  have  opportunity  to 
valve  such  Is  patent  How  can  It  be  said 
that  a  party  may  waive  a  preliminary  exami- 
nation if  the  right  to  such  preliminary  is  not 
afforded?  If  the  right  to  a  preliminary  ex- 
amination is  not  contemplated  by  the  statute, 
why  does  it  make  provision  for  waiver?  The 
answer  to  these  propositions  is  conclusive 
that  the  statute  contemplated  the  right  of 
one  accused  by  Information  to  a  preliminary 
examination. 

[2, 3]  The  motion  to  set  aside  the  plea  of 
not  guilty  for  the  purpose  of  interposing  a 
plcA  in  abatement  was  addressed  to  the 
sound  Judicial  discretion  of  the  trial  court 
An  objection  such  as  that  sought  to  be  raised 
by  appellants  herein  ought  to  be  made  before 
plea  is  entered.  In  the  case  of  State  v.  Coll- 
yer,  ir  Nev.  275,  30  Pac.  891,  Mr.  Justice 
Hamrley,  speaking  for  this  court,  said: 

"If  0  wrong  has  been  committed,  the  law  in- 
tends thnt  the  party  injured  shall  have  a  rem> 


edy ;  but  where  it  provides  the  manner  in  which 
reuef  shall  be  nven,  the  path  pointed  out  should 
be  followed.  It  is  important,  to  the  fair  and 
impartial  administration  of  justice,  that  the 
time  for  making  such  motions  should  be  re- 
stricted. *  *  *  By  pleading  to  the  indict- 
ment it  will  be  considered  that  he  consented  to 
the  irregularity,  and  thereby  waived  his  right  to 
make  any  objection  to  the  method." 

To  the  same  effect  are:  State  v.  Roderigas, 
7  Nev.  333;   State  v.  Larkln,  11  Nev.  326. 

[4]  In  the  case  of  State  v.  Collyer,  supra, 
the  court  took  occasion  to  observe  that  in  the 
exercise  of  sound  Judicial  discretion,  where 
the  motion  Is  made  in  good  faith  before  the 
trial  commences,  It  would  be  the  better  prac- 
tice to  allow  the  plea  to  be  withdrawn  and 
give  the  defendant  an  opportunity  to  make 
his  motion  to  quash  the  indictment,  especial- 
ly if  the  court  was  of  the  opinion  that  there 
was  any  merit  in  the  motion.  We  subscribe 
to  this  doctrine  in  its  entirety.  Nevertheless, 
the  right  to  withdraw  a  plea  to  the  merits 
of  an  information  for  the  purpose  of  lutein 
posing  a  plea  in  abatement  lieing  a  matter 
addressed  to  the  sound  Judicial  discretion  of 
the  court.  Its  decision  In  that  respect  should 
not  be  disturbed,  where,  as  In  this  case,  such 
discretion  has  been  exercised  without  effect- 
ing a  manifest  injustice  and  where  there  Is 
not  an  Improper  assumption  of  Jurisdiction. 

Tho  order  and  Judgment  appealed  from 
will  be  affirmed. 

It  is  so  ordered. 

NORCBOSS,  0.  J.,  and  COLEMAN,  J.,  con- 
cur. 


SKAGOS  V.  BBIDOMAN  ct  al.     (Na  S184.) 
(Supreme  Court  of  Nevada.    Aug.  1,  1916.) 

1.  Appeal  and  BsboM  «S9Q68(3)— Statbmbnt 
—New  STATKUXifT-^UBUOicTion. 

The  Supreme  Court  has  no  power  to  make 
a  new  statement  on  appeal,  which  must  be  set- 
tled in  the  lower  court,  or  to  direct  that  court 
to  make  one,  the  statement  having  been  settled 
as  prescribed  by  statute;  but  any  relief  under 
Practice  Act,  I  142  (Rev.  Laws,  {  5084),  by 
reason  of  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  of  appellant,  must  be  had  in  the 
lower  court ;  a  motion  for  new  trial  there  made 
having  never  been  determined. 

[Cd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2818 ;   Dec.  £Hg.  «=»6S3(3).l 

2.  Appeal  and  Eaaoa  ^=>807— Disuibsai/— 

BESTORATIOIf. 
An  nppeol  dismissed  for  noncompliance  with 
Supreme  Court  rules  2  and  3  (154  Pac  viii), 
will  not  be  restored,  where  no  purpose  would 
be  served,  the  record  presenting  for  considera- 
tion only  the  judgment  roll  showing  no  error.  ' 

[Ed.  Nota— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3177-31^;  Dec.  £»g.  «3> 
807.] 

Appeal  from  District  Oonrt,  Elko  County  { 
Edward  A.  Ducker,  Judge. 
On  motion  to  restore  appeaL    Denied. 
For  former  opinion,  see  154  Pac.  77. 
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W.  W.  Griffin,  of  Carson  City,  for  appel- 
lant Carey  Van  Fleete,  of  Elko,  and  Charles 
R.  Lewers,  of  San  Francisco,  Cal.,  for  re- 
spondents. 

NORCROSS,  C  J.  [1,2)  This  court  here- 
tofore dismissed  the  appeal  in  the  above-en- 
titled cause  for  noncompliance  with  the  pro- 
visions of  rules  2  and  3  of  this  court  (154 
Pac.  vlll),  subject  to  a  motion  to  reinstate 
OS  prescribed  in  said  rule  3.  A  motion  to  re- 
store the  appeal  has  been  made.  In  Lightle 
V.  Ivancovlch,  10  Nev.  41,  43,  thla  court  said: 

"As  this  Is  the  first  case  where  an  interpreta- 
tion has  been  given  to  these  rules,  we  deem  it 
proper  briefly  to  state  that  we  entertain  the 
opinion  that  all  applications  to  reinstate  ap- 
peals must  show  that  appellant  has  used  reason- 
able diligence  in  procuring,  or  attempting  to 
procure,  the  transcript  on  appeal,  and  it  he  fails 
to  present  the  same  in  this  court  within  the 
time  prescribed  by  rule  2,  his  affidavit  must  pre- 
sent sufficient  facta  to  constitute  a  legal  excuse 
for  the  delay,  and,  in  addition  to  the  statement, 
'that  the  appeal  has  been  taken  in  ^ood  faith,'  it 
should  also  show  that  in  the  opinion  of  appel- 
lant's counsel  'there  are  substantial  errors  in  the 
record  which  ought  to  be  corrected  by  this 
court.'  Hagar  v.  Mead,  25  Cal.  600 ;  Dorland 
V.  McGlynn,  45  CaL  18." 

The  appeal  in  this  case  is  from  the  Judg- 
ment alone,  and  it  Is  conceded  that  the  rec- 
ord certified  from  the  court  below  as  the 
record  on  appeal  wotild  present  only  the 
Judgment  roll  for  consideration,  and  that 
no  error  appears  upon  the  face  of  the  Judg- 
ment rolL 

Counsel  for  appellant  has,  however,  filed 
with  the  clerk  of  this  court  what  is  alleged 
to  be  the  transcript  of  the  testimony  in  the 
case,  together  with  certain  exliibits,  and  we 
are  asked  virtually,  either  to  make  a  new 
record  on  appeal  ourselves,  or  to  direct  the 
court  below  to  do  so.  This  request  Is  based 
upon  the  provisions  of  section  142  of  the 
Practice  Act  (Rev.  taws,  f  50S4),  authorizing 
the  relief  of  a  party  from  some  proceeding 
taken  against  him  "through  bis  mistake, 
inadvertence,  surprise,  or  excusable  neglect." 
The  record  certified  to  this  court  was  made 
by  former  counsel  for  appellant  It  appears 
that  appellant  has  been  represented  in  the 
court  below  and  in  this  court  at  various 
times  by  different  attorneys  and  firms  of 
attorneys.  The  afhdavit  of  appellant  and  the 
affidavit  of  one  of  her  former  counsel  set 
forth  alleged  facts  Justifying,  according  to 
the  contention  of  couns^  now  appearing  for 
appellant,  some  relief  to  appellant  whereby 
her  case  could  be  heard  upon  its  merits  in 
this  court  The  case  upon  an  appeal  from 
the  Judgment  alone  could  only  be  heard  and 
determined  in  this  court  upon  a  statement 
on  appeal  or  a  bill  of  exceptions.  Which- 
ever method  is  pursued,  the  statement  or  bill 
must  be  settled  in  the  court  below.  A  state- 
ment was  settled  in  the  way  prescribed  by 
the  statute,  and  we  now  have  no  power  to 


make  a  new  statement  or  to  direct  the  court 
below  to  make  a  new  and  different  one. 

It  appears  from  the  affidavits  filed  that  a 
motion  for  a  new  trial  was  made  in  the 
court  below,  which  motion  has  never  been 
submitted  to  the  court  below,  and  hence  has 
never  been  determined.  If  the  plalntiir  in 
the  action  is  entitled  to  any  relief  by  reason 
of  mistake.  Inadvertence,  surprise,  or  excus- 
able neglect  we  think  the  only  fonun  to  ap- 
ply for  such  relief  is  in  the  court  below. 

As  no  purpose  could  be  served  by  restoring 
the  appeal,  the  motion  should  be,  and  la, 
denied. 

McCABRAN  and  COLBMAN,  33.,  coacnr. 


PICETTI  et  aL  V.  D.  C.  whmmt.tjto.  Inc. 

(No.  2211.) 
(Supreme  Court  of  Nevada.    Aug.  1,  1016.) 

Afpkai,  and   Bbbob  «s>  1011(1)— Bbvikw  — 

conbxictiko  bvidencs. 
A  judgment  will  not  be  reversed  for  insuffi- 
ciency of  evidence  where  substantial,  although 
conflicting,  evidence  supports  it 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $i  3983-3888 ;  Dec  Dig.  «=> 
1011(1).] 

A]s»eal  from  District  Court,  Washoe  Coun- 
ty;  Cole  L.  Harwood,  Judge. 

ijult  by  Lugi  Plcetti  and  others  against 
D.  C.  Wheeler,  Incorporated.  From  a  judg- 
ment for  defendant,  plaintiffs  nppeaL  Af- 
firmed. 

Heer  &  Glynn  and  Mack  ft  Gre«i,  all  of 
Reno,  for  appellants.  Le  Roy  F.  Pike  and 
L.  A.  Gibbons,  both  of  Reno,  for  respondent. 

NORCROSS,  a  J.  This  Is  an  appeal  from 
a  judgment  in  favor  of  the  defendant  In  an 
action  brought  by  appellants,  plaintiffs  in 
the  court  below,  for  a  permanent  injunction 
restraining  the  defendant  from  interfering 
with  certain  alleged  water  rights  of  plain- 
tiffs. 

The  only  qiuesUon  urged  upon  appeal  Is 
that  the  evidence  does  not  support  the  judg- 
ment The  case  was  tried  to  the  court  be- 
low without  a  Jury.  BVom  the  opinion  of 
Harwood,  District  Judge,  we  quote  the  fol- 
lowing: 

"The  evidence  in  this  case  clearly  showed  that 
whatever  rights  the  plaintiff  claimed  must  be 
based  upon  waters  having  their  source  bdow 
the  point  where  the  so-called  Towle  Ranch  ditch 
crossea  the  ravine  which  is  referred  to  in  the 
pleadings  and  in  the  testimony.  There  is  some 
claim  that  there  are  small  -springs  in  addition 
to  the  large  one  situated  on  the  soath  side  of 
the  ravine,  but  the  evidence  on  this  point  is  not 
clear  or  convincing.  The  only  dearly  establish- 
ed source  of  water  supply  except  the  waste 
waters,  to  which,  of  course,  no  claim  of  appro- 
priation can  be  made,  is  the  large  spring  above 
referred  to.  This  spring  has  a  constant  flow, 
although  it  varies  somewhat  in  quantity,  and 
the  testimony  establishes  the  fact  that  in  the 
summer  the  flow  of  the  spring  in  question  ia 
somewhat  reduced,  probably  as  low  as  2V6  or 
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3  inches.  This  spring  is  located  a  distance  of 
about  600  yards  above  the  plaintiff's  land,  and 
I  am  convinced,  both  from  the  testimony  and 
{rom  an  inspection  of  the  premlBes,  whicn  was 
had  in  company  with  the  representatives  of  the 
]>arties  and  the  parties  themsetTes,  that-  this 
■mall  flow  of  water  will  not  readi  the  plaintiff's 
land  dniine  the  Irrigating  season.  The  evap- 
oration and  seepaze  will  connume  it.  Undoubt- 
edly, when  this  flow  was  added  to  the  waste 
water  whieb  was  used  for  irrigating  above  the 
■princ,  or  that  ml^ht  be  osed  for  irrigating 
below  the  spring,  there  might  have  been  a  suffi- 
cient head  of  water  flowing  down  the  ravine  to 
be  available.  Bat  steps  have  been  taken  to  save 
this  waste  water  and  carry  it  to  other  lands 
at  the  defendant  company.  The  plaintiff  has 
failed  to  make  out  a  case  with  such  clearness 
of  proof  and  by  such  a  preponderance  of  the 
evidence  as  woold  entitle  nim  to  a  decree." 

It  is  too  well  settled  to  require  a  citatioii 
of  antliorltle^  that  a  Jndgment  will  not  be 
revised  for  InsuflScieney  of  evidence  where 
there  is  any  substantial  evidence  to  support 
it  lite  most  that  can  be  said  In  this  case 
is  that  the  evidence  Is  conflicting.  The  court 
below  not  only  heard  the  evidence,  but  it  was 
the  exclusive  province  of  that  court  to  de- 
termine the  weight  and  credibility  to  be  giv- 
en to  the  testimony.  In  addition  to  hearing 
the  testimony,  the  Judge,  In  company  with 
the  respective  parties,  made  a  personal  In- 
spection of  the  premises  In  controversy.  We 
think  no  good  purpose  could  be  served  by 
entering  upon  a  consideration  of  the  evidence 
in  detail.  Suffice  It  to  say  we  have  examined 
the  transcript  and  that  It  cannot  be  said 
therefrom  that  there  Is  not  substantial  evi- 
dence to  support  the  Judgment 

Judgment  affirmed. 

McCABBAN  and  OOIiBMAN,  JJ.,  concur. 


CTAPP  ▼.  SMITH  et  al.    OIo.  1853.) 

(Supreme    Court    of    New    Mexico.'    July    17, 

1916.) 

(SyUabtu  ly  the  Court.) 

CoBPOXATions  «=3550(10),  563(2)— Liability 
or  Stockholdebs— CoKPOBATB  Debts— Ac- 
noR  BT  Rbceiveb. 
Hie  statutory  added  liability  of  holders  of 
corporate   shares  of  stock,   in  addition  to  the 
par  value  thereof,  is  not  a  corporate  asset,  but 
a  secondary   or  collateral  liability  flowing  di- 
rectly to  and  to  be  enforced  by  creditors,  and 
the  receiver,  assignee,  or  trustee  of  an  Insolvent 
corporation  cannot,,  in  the  absence  of  express 
statutory  authority,  recover  it 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2200,  2280^;  Dec  Dig.  <S=» 
5S0(10).  663(2).] 

Appeal  from  District  Court,  D<»a  Ana 
County ;  E.  I<.  Medler,  Judge. 

Action  by  lafayette  Clapp,  as  receiver  of 
the  First  State  Bank  of  Las  Cruces,  an  in- 
solvent corporation,  against  T.  B.  H.  Smith 
and  others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Tbe  appellant,  as  plaintUT  In  the  district 
eoort  of  Dona  Aiia  county,  brought  this  ac- 
tion as  the  receiver  of  the  First  State  Bank 


of  Las  '  Cruces,  an  insolvent  corporation, 
against  the  defendants,  as  the  stockholders 
of  said  bank,  to  enforce  their  added  liability 
as  declared  'by  section  406  of  the  CbdiflcatlcMi 
of  1916.  A  demurrer  was  Interposed  to  the 
complaint  upon  the  grounds  that  the  com- 
plaint did  not  state  a  cause  of  action,  in  that 
It  is  not  shown  that  the  several  amounts  al- 
leged to  be  due  from  the  stockholders  are 
assets  of  said  corporation,  subject  to  ad- 
ministration by  the  plalntlfC  as  receiver  of 
said  bank;  that  so  far  as  liability  exists,. 
It  is  to  and  for  the  exclusive  benefit  of  the 
creditors  of  said  bank ;  and  In  the  absence  of 
express  statutory  authority  conferring  the 
right  upon  the  plaintiff,  as  receiver,  he  can- 
not maintain  his  action  against  the  defend- 
ants ;  that  It  is  not  alleged  in  the  complaint 
that  the  several  and  respective  amounts 
due  from  the  defendants,  as  stoii^holders, 
have  been  determined  or  ascertained  by  any 
judicial  proceeding.  The  trial  court  sus- 
tained the  demurrer  and  dismissed  the  com- 
plaint, from  which  judgment  this  appeal  ia 
prayed. 

Wade,  Taylor  ft  Wade,  and  W.  H.  H. 
Llewellyn,  all. of  Las  Cruces,  for  ai^)eUant 
Young  &  Toung,  of  Las  Cruces,  for  appellees. 

HANNA,  J.  (after  stating  the  facts  as 
above).  The  only  question  raised  by  the  de- 
murrer which  we  are  called  to  pass  up- 
on is  whether  or  not  the  receiver  is 
the  proper  person  to  bring  the  suit  The  act 
defining  stockholders'  liability  appears  as 
section  403  of  the  Codiflcatloa  of  1915,  and 
provides  that  stockholders  of  every  banking 
corporation  shall  be  individually  liable  for 
all  debts  contracted,  during  the  term  of  their 
being  stockholders  of  such  corporation,  equal- 
ly and  ratably  to  the  extent  of  their  respec- 
tive shares  of  stock  in  such  corporation. 
This  statutory  provision  Is  what  Is  generally 
denominated  as  a  statutory  added  liability 
of  stockholders.  .  It  would  seem  to  be  quite 
clear  that  if  this  added  liability  of  stock- 
holders Is  an  asset  of  the  corporation,  the 
receiver  of  such  cori)oratlon,  when  Insolvent, 
should  be  authorized  to  enforce  the  liability. 
If,  on  the  contrary,  the  added  liability  of 
stockholders  is  a  provision  for  the  benefit 
of  creditors  and  not  to  be  considered  an  as- 
set of  the  corporation,  the  creditors  only 
would  have  the  right  of  action  and  be  en- 
titled to  enforce  the  so-called  added  liability. 
It  is  said  by  Mr.  High  in  his  work  on  Re- 
ceivers (4th  Ed.)  317a,  that: 

"The  authorities  are  not  wholly  reconcilable 
as  to  the  right  of  a  receiver  of  a  corporation  to 
maintain  an  action  in  behalf  of  its  creditors, 
to  recover  of  shareholders  an  individual  or  ad- 
ditional liability,  imposed  by  charter  or  statute 
upon  shareholders  for  the  protection  of  cred- 
itors." 

An  Interesting  discussion  of  the  question 
Is  to  be  found  In  the  case  of  Jacobson,  As 
Receiver,  v.  John  Allen  et  al.  (C.  C.)  12  Fed. 
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454,  20  Blatcbf.  625^  where  It  Is  pointed  out 
that  the  receiver  of  an  Insolvent  corpora- 
tion makes  his  title  through  the  corporation, 
^nd  cannot,  through  his  appointment,  ac- 
quire that  which  the  corporation  never  had. 
The  court,  In  the  case  referred  to,  pointed 
out  that  the  liability  of  the  stockholders  to 
creditors  is  to  be  regarded  as  a  collateral 
statutory  obligation  of  the  shareholders  for 
the  benefit  .of  the  creditors,  by  which  the 
former  becomes  sureties  to  the  latter  for  the 
debts  of  the  corporation.  The  liability  by 
ovv  statute  is  expressly  declared  to  be  for 
«11  debts  contracted,  and  is  obviously  for 
the  benefit  of  the  creditor,  and  cannot  be 
4eepied  an  asset  of  the  corporation.  The 
corporation,  therefore,  not  being  entitled  to 
Invoke  the  statutory  right,  we  cannot  see 
by  what  construction  the  receiver  could  claim 
jto  be  entitled  to  claim  a  right  or  remedy 
sot  existing  in  the  corporation  itself.  While, 
as  pointed  out  by  Hr.  High,  the  authorities 
are  not  uniform  in  passing  upon  the  right 
here  contended  for,  yet  the  great  weight  of 
authority  is  against  the  right 

■  In.the  case  of  Tiger  Shoe  Mfg.  Cio.'s  Trustee 
V.  Shanklin,  125  Ky.  715,  102  S.  W.  295,  31 1* 
°R.  A.  (N.  8.)  365,  a  large  number  of  cases  are 
collected  and  referred  to  as  sustaining  the  rule 
that  the  statutory  added  liability  of  holders 
-of  corporate  shares  of  stock,  in  addition  to  the 
par  value  thereof,  is  not  a  corporate  asset, 
but  a  secondary  or  collateral  liability  flowing 
directly  to  and  to  be  enforced  by  creditors, 
and  the  receiver,  assignee,  or  trustee  of  an 
insolvent  corporation  cannot,  in  the  absence 
of  express  statutory  authority,  recover  It 
See,  also,  7  K.  O.  L.  §  373 ;  Cook  on  Corpora- 
tions (7th  Ed.)  I  218. 

It  is  apparently  contended  by  appellant 
that  because  In  this  state,  under  the  provi- 
sions of  section  462  of  the  Codification  of 
1915,  a  receiver  is  appointed  for  Insolvent 
bonks  to  wind  up  the  business  and  affairs 
thereof,  for  the  benefit  of  its  depositors,  cred- 
itors, and  stockholders,  therefore  his  right  to 
represent  the  creditors  is  to  be  inferred,  and 
as  a  result  statutory  authority  exists  nuthor- 
izlng  the  receiver  to  institute  a  suit  such 
as'  the  one  under  consideration  for  the  pur- 
pose of  recovering  the  added  liability  of 
stockholders.  We  do  not  consider  that  such 
is  the  case.  The  character  of  statutory  au- 
thority referred  to  in  the  decisions  is  such 
as  is  to  be  found  in  the  new  banking  act  of 
1915,  wherein  section  86  of  chapter  67  pro- 
vides that  no  creditor  shall  maintain  any 
action  to  recover  upon  stockholders',  officers', 
pr  directors'  liability  while  a  bank  is  in  the 
possession  of  the  receiver,  but  such  stock- 
holders', ofllcers',  and  directors'  liability 
shall  be  deemed  an  asset  of  said  Insolvent 
bank,  and  such  receiver  shall  have  the  sole 
and  exclusive  right  to  maintain  such  ac- 
tion. In  this  connection  it  is  contended  by 
appellant  that  the  latter  provision  of  the. 


Code  of  1915  is  a  declaration  by  the  Legisla- 
ture of  the  rule  as  it  theretofore  existed  in 
this  jurisdiction.  It  could  Just  as  well  be 
argued  that  the  last  declaration  of  the  Legis- 
lature in  the  act  of  1915  evidences  an  In- 
tention on  the  part  of  the  Legislature  to 
correct  an  existing  condition  and  afford  a 
remedy  or  right  not  theretofore  existing  as 
it  can  be  argued  that  the  provision  of  the 
act  is  a  declaration  by  thd  Legislature  of  the 
rule  as  it  had  existed,  for  which  reason  we 
do  not  find  merit  In  this  contention  of  ap- 
pellant The  act  of  1915  was  passed  after 
the  complaint  in  this  cause  bad  been  filed 
and  therefore  has  no  bearing  upon  this  case 
save  as  it  might  be  urged,  as  is  here  done, 
that  it  is  declaratory  of  the  former  rule  in 
this  Jurisdiction,  with  which  we  cannot 
agree. 

For  the  reasons  steted,  we  conclude  that 
the  judgment  of  the  district  court  must  be 
affirmed ;  and  it  is  so  ordered. 


ROBERTS,  O.  X, 
cur. 


and  PARKER,  J^  oon- 


STAFFORD  et  al.  v.  CLODTHIER, 
(No.  1827.) 

(Supreme   Court  of  New   Mexico.    July   17, 
1916.) 

(Bvllabus.iv  the  Court.) 

Appkax  xhd  Ebbob  «=»982(1)— Rbvdcw— Dis- 

cBEnoN    OF    Tbial   Coubt— Vacation    of 

Judgment.  • 

A  motion  to  vacate  or  set  aside  a  judgment 

is  addressed  to  the  sound  legal  discretion  of  the 

trial  cou^t  on  the  particular  facta  of  the  case, 

and  the  determination  of  the  trial  court   will 

not  be  disturbed  on  appeal  unless  it  is  plain 

that  there  has  been  an  abuse  of  such  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

KtTOT,  Cent  Dig.  §§  3877,  3878;  Dec.  Dig.  <S=» 

D82(l).] 

Error  to  District  Court,  Colfax  Cotrnty; 
T.  D.  Leib,  Judge. 

Action  by  Josephine  A.  Clouthier  against 
John  Stafford  and  another.  Motions  to  set 
aside  a  judgment  for  defendants  were  de- 
nied, and  defendants  bring  error.    Affirm.ed. 

L.  S.  Wilson,  of  Raton;  for  plaintiffs  In 
error.  W.  R.  Holly,  of  Springer,  for  defend- 
ant in  error. 

RANNA,  J.  This  was  an  action  In  replev- 
in instituted  in  the  district  court  of  Colfax 
county,  by  Josephine  A.  Clouthier,  against 
the  plaintiffs  in  error  in  this  court,  seeking 
to  recover  certain  personal  property,  or  the 
market  value  thereof,  alleged  to  be  the  prop- 
erty of  the  plaintiff  and  at  the  time  of  ttte 
institution  of  the  suit  in  the  possessloa  ot 
the  defendants.  In  due  course  an  answer 
was  filed,  denying  that  plaintiff  was  the  o\«^ix. 
er  or  entitled  to  possession  of  the  property 
in  question,  and  setting  up  other  mattery 
material  to  the  issue.    This  answer  was  filed 
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on  tlie  15th  day  of  November,  1912.  On  the 
following  day  the  attorney  for  the  plaintiff 
addresaed  a  letter  to  Mr.  J.  H.  Grigt,  attor- 
ney for  the  defendants,  adTlslng  that  cm  that 
day  the  case  was  set  for  trial  by  the  court 
on  tbe  29th  day  of  the  Same  month.  It  ap- 
pears that  Mr.  Crist  had  written  the  attor- 
ney for  the  plaintiff  that  he  would  be  requir- 
ed to  attend  the  term  of  court  in  Rio  Arriba 
eoanty,  and  would  be  In  attendance  upon 
this  court  for  a  period  of  two  weeks.  Mr. 
Holly,  the  attorney  for  plaintiff,  thereaft- 
er, on  the  leth  day  of  November,  forwarded 
a  stipulation,  unsigned  by  him,  to  the  ef- 
ted  that  the  case  would  be  taken  up  In  va- 
ratlon  without  a  Jury,  counsel  for  plain- 
tiff agreeing  not  to  press  tbe  matter  for  trial 
OD  the  20th  if  such  stipulation  was  entered 
into,  and  requesting  that  the  stipulation  be 
promptly  signed  and  returned,  and  that  a 
wire  be  sent  him,  advising  as  to  the  signing 
of  the  stipulation.  'This  was  for  the  pur- 
pose of  avoiding  the  necessity  of  having  the 
case  go  over  for  the  term,  and  apparently 
to  avoid  necessity  of  bringing  In  witnesses 
for  the  trial  at  the  term  in  case,  the  stipula- 
tion was  entered  Into  providing  for  a  later 
trial  before  the  court  Mr.  Holly,  in  order 
to  be  certain  that  his  communications  should 
reach  Mr.  Crist,  promptly  mailed  a  copy  of 
the  letter  and  stipulation,  to  Mr.  Orist's  of- 
fice at  Santa  F^,  and  another  copy  of  the 
same  to  Tlerra  AmarlUa,  where  the  district 
court  of  Rio  Arriba  county  was  sitting.  Not 
bearing  from  Mr.  Crist  before  the  date  aet 
for  the  trial  of  tbe  case,  Mr.  Holly  secured 
a  judgment  against  tbe  defendants.  On  the 
3d  day  of  January,  1913.  Mr.  Crist,  on  bebaU 
of  the  defendants,  moved  to  vacate  the  Judg- 
ment, and  moved  for  a  new  trial,  setting  up: 
First,  that  tbe  trial  was  had  without  due 
notice  to  the  defense  and  contrary  to  tbe 
terms  of  tbe  stipulation  between  counsel; 
secondly,  npon  the  ground  that  tbe  Judgment 
was  Improvldeutly  rendered  because  of  an  al- 
leged variance  between  the  allegations  of 
the  complaint  and  the  testimony  given  in  sup- 
port thereof.  Tills  motion  was  supported  by 
several  affidavits,  most  of  them  going  to  the 
merits  of  tbe  defense  to  tbe  action,  and  tbe 
affidavit  of  oouneel,  Mr.  Crist,  setting  up 
that  he  did  not  receive  the  letter  and  stipu- 
lation from  Mr.  Holly  until  the  28th  day  of 
November,  WLi,  or  three  days  before  tbe 
date  set  for  trial  of  the  cause,  further  stating 
that  be  was  unable  to  give  a  reason  for  the 
delay  In  tbe  receipt  of  the  communication  in 
qaestlon,  and  that  be  promptly  signed  tbls 
aipnlatlon,  but,  being  busily  engaged  in  tbe 
trial  of  oUier  causes  then  before  tbe  court, 
overlooked  tbe  request  Of  Mr.  Holly  that  be 
be  advised  by  wire  as  to  tbe  signing  of  the 
ttlmdatlOD;  that  be  did  bot  learn  of  the 
Judgment  which  bad  been  taken  until  the 
17tb  or  18tb  day  of  December,  when  he  re- 
ceived a  letter  from  Mr.  Holly,  advising 
lifan  relative  thereto,  whereupon  be  prompt- 


ly sought  to  have  tbe  judgment  set  adde,  and 
filed  a  motion  tor  sacb  purpose  on  tbe  Sd 
day  of  January,  as  Indicated.  A  supplemen- 
tary motion  to  8^  aside  the  Judgment  was 
later  filed,  setting  up  two  grounds  tending 
to  show  a  good  cause  of  defense  to  the  ac- 
tion. Tbe  motions  in  question  were  not  dis- 
posed of  until  the  16th  day  of  May,  1916, 
at  which  time  both  motions  were  denied. 

On  tbe  bearing  upon  the  motions  referred 
to,  affidavits  and  a  number  of  letters  were 
presented  tor  the  consideration  of  the  court, 
and  tbe  matter  was  evidently  carefully  and 
fully  inquired  into  by  the  district  Judge. 
While  defendants  in  error  have  moved  to  dis- 
miss tbe  appeal  in  this  court  on  a  number  of 
grounds,  we  prefer  to  consider  the  matter 
upon  its  merits,  as  we  feel  that  we  should 
do  so  under  the  circumstances  of  tbls  case. 

The  plaintiffs  In  error  have  assigned  nu- 
merous grounds  of  error,  all,  however,  hav- 
ing to  do  wltn  the  action  of  the  district 
codrt  in  denying  tbe  motion  to  vacate  the 
Judgment 

While  tbe  flicta  of  this  case  are  not  quite 
analogous  to  the  numerous  cases  to  be  found 
in  the  books  dealing  with  the  setting  aside 
of  default  Judgments  or  refusal  to  vacate 
such  Judgments,  because  in  this  case  tbe  de- 
fease bad  filed  an.  answer  and  bad  been  ki- 
vlsed  of  the  setting  of  the  case  for  trial, 
and  bad  through  Inadvertence  or  neglect 
defaulted  In  appearance  at  such  trial,  never- 
theless it  seems  clear  ^o  us  that  the  same 
rule  should  apply  to  tbls  case  as  to  ordinary 
defaults,  and.  In  fact,  it  seems  to  be  well 
settled  that  a  motion  to  vacate  or  set  aside 
a  Judgment  IS'  aiSdiesbed  to  the  sound  legal 
discretion  of  the  trial  court  on  the  particular 
facts  of  tbe  case,  and  the  determination  of 
tbe  trial  court  will  not  be  disturbed  on  ap- 
peal unless  It  la  plain  that  there  has  been 
an  abuse  of  such  discretion.  23  Cyc.  895. 
This  being  the  rule  It  would  seem  to  be  only 
necessary  to  inquire  whether  or  not  tbe  dis- 
trict Judge  has.  abused  blfi  discretion  under 
the  facts  of  this  case.  It  does  not  appear 
that  any  effort  was  made  to  take  undue  ad- 
vantage of  defendants  or- counsel.  Altboogb 
no  notice  is  required  of  the  setting  of  cases 
during  tbe  term  time,  yet  counsel  for  defend- 
ants were  advised,  13  days  before  tbe  trial, 
not  only  that  the  case  had  been  set  but  that 
counsel  for  tbe  plaintiff  did  not  desire  to 
have  it  go  over  the  term  unless  it  was  stipu- 
lated to  waive  a  Jury,  in  order  that  an  early 
disposition  of  the  case  might  be  bad  as  pro- 
vided for  by  tbe  terms  of  tbe  stipulation. 
Had  counsel  for  tbe  defense  accepted  the 
terms  of  this  agreement,  and  advised  concern- 
ing bis  acceptance,  within  the  time  limited, 
as  he  could  have  done,  no  difficulty  would 
have '  arisen,  so  that  it  would  seem  to  be 
clear  that  counsel  for  the  defense  was  to 
blame  for  the  condition   which   resulted. 

Counsel  for  plaintiffs  in  error  have  cited 
numerous  cases,  which  we  have .  examined. 
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nearly  «n  of  Which  are  baaed  upon  atate 
statutes  permittliig,  the  setting  aside  of  de- 
fault Judgments  for  excusable  neglect  or 
equivalent  circumstances  under  the  terms  of 
the  statute.  We  do  not  believe  that  these 
cases,  however,  change  the  general  rule 
which  we  have  set  out,  and  which  vests  in 
the  trial  court  a  legal  discretion  to  be  meas- 
ured by  the  facts  of  the  case. 

In  view  of  all  the  conditions  as  we  see 
them,  we  cannot  say  that  the  trial  court 
was  guilty  of  an  abuse  of  discretion  in  de- 
nying the  motions  to  set  aside  this  Judg- 
ment, and  we  therefore  affirm  the  Judgment 
of  the  district  court;   and  It  Is  so  ordered. 

ROBERTS,  0.  J.,  and  PARKER,  J.,  concur. 


JOHNSON  v.  MOUNTAIN  STATES  TELE- 
PHONE &  TELEGRAPH  CO.    CNo.  2913.) 

(Supreme  Court  of  Utah.     July  26,  1916.) 

1..  Pleadino     ®=3350(3)— Motion— Judoment 

ON  Pleadings— CoNBTBOCTioN  or  Answbk. 

Where   plaintiff  moves  for  judgment   upon 

the   pleadings,   the   answer  must  be'  construed 

most  favorably  to  the  defendant. 
[Ed.    Note.— For   other    cases,    see   Pleading, 

Cent.  Dig.  Si  1075, 1077;   Dec  Dig.  <8=93e0(3).] 

2.  TBLBOBArHS  AND  Tkixfhones  «=»82— Op- 

KKATION— COHTBAOT  FOB  SBBVICX— VAUDHT 

OP  Rule. 
Where  defendant  installed  private  and  pay 
phones  in  plaintiff's  place  of  boainess  under  an 
agreement  to  share  with  him  the  'pay  phone  re- 
ceipts, a  rule,  restriclSng  the  private  phone's 
use  to  plaintiff,  is  reasonable,  at  least  against 
its  promiscuous  use  by  others. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  18;  Dec.  Dig. 
<8=>32.] 

Mandamus  proceedings  by  H.  W.  Johnson 
against  the  Mountain  States  Telephone  & 
Tel^raph  Company.  Writ  denied,  and  pro- 
ceedings dismissed. 

M.  Bh  Wilson,  J.  J.  Whltaker,  and  P.  P. 
Jenson,  all  of  Salt  Lake  City,  for  plaintiff. 
Van  Cott,  Allison  &  Rlter,  of  Salt  Lake  aty, 
for  defendant. 

STRAUP,  C.  J.  We  are  asked  by  manda- 
mus to  compel  the  defendant  to  reinstate 
and  connect  an  office  telephone  taken  from 
the  plaintlfTs  place  of  business.  It  Is  alleg- 
ed that  the  defendant,  in  Salt  Lake  City  and 
elsewhere,  owns  and  operates  a  pnbllc  tele- 
phone system,  and  that  the  plalntitt,  the 
owner  of  the  Metropole  Bar  at  Salt  I>ake 
City,  was  for  many  years  a  patron  of  the  de- 
fendant and  had  an  office  telephone  at  his 
place  of  business;  that  he  paid  all  charges 
and  tolls,  and  complied  with  all  reasonable 
rules  of  the  defendant,  but  that  it,  without 
cause  or  excuse,  disconnected  his  telephone 
and  removed  it.  These  allegations  are  ad- 
mitted, except  plaintiff's  compliance  with  the 
defradant's  rules,  and  that  the  lelephone 
was  disconnected  or  removed  without  cause 


or  excuse.  The  defendant  farther  alleged 
that  as  a  part  of  the  contract  of  service  the 
plaintiff  had  subscribed  and  agreed  to  a 
rule  that: 

"The  subscriber  agrees  that  the  instrument 
shall  be  used  only  for  the  purpose  of  pergonal 
eommunicatioD  of  the  subscriber  and  his  em- 
ployes or  immediate  household,  upon  the  sub- 
scriber's business" 

— and  a  rule  reserving  to  the  defendant  the 
right  to  terminate  the  contract  "for  any  use 
of  the  Instrument  contrary  to  the  subscrib- 
er's contract,"  or  for  a  violation  of  any  of 
its  rules  and  regulations.  The  defendant 
also  averred  that  In  addition  to  a  private 
telephone  It  also,  with  the  plaintiffs  consent. 
Installed  a  public  pay  telephone  at  plaintiff's 
place  of  business.  In  consideration  of  which 
he  was  to  receive  26  per  cent  of  the  gross 
receipts  derived  from  local  caUs  and  10  per 
cent,  from  long-distance  calls,  and  that  the 
charges  of  ^.50  a  month  for  the  private  tel- 
ephone were  based  on  the  restricted  use  of 
that  telephone  as  stated  in  the  rule  referred 
to.  Then  the  defendant  further  averred  that 
the  plaintiff.  In  violation  of  his  agreement 
and  of  the  rule,  permitted  and  encouraged 
persons  other  than  those  mentioned  In  the 
rule  to  use  his  private,  Instead  of  the  pub- 
lic, telephone,  and  that  upon  the  defendant's 
unheeded  complaint  and  protest  of  such  use, 
the  plaintiff's  private  telephone,  upon  prior 
notice  given  to  desist,  was  disconnected  anci 
removed.  Upon  these  pleadings  the  plalntitF 
moved  for  Judgment 

[1,2]  It  Is  not  disputed  that  the  defend- 
ant had  the  right  to  make  reasonable  rules 
and  regulations  concerning  the  use  and  serv- 
ice of  Its  telephones.  The  claim  made  on  the 
one  hand  and  denied  on  the  other  Is  that 
the  rule  restricting  the  use  of  plaintiff's  pri- 
vate telephone  "for  the  purpose  of  personal 
communication  of  the  subscriber  and  bis 
employes  or  immediate  household,  upon  the 
subscriber's  business,"  la  unreasonable.  The 
plaintiff  argues  that  such  a  rule  forbids  a 
mere  caller  or  visitor  at  the  plalntUTs  res- 
idence or  office  from  temporarily  using  his 
telephone  for  the  convenience  or  accommoda- 
tion of  the  caller  or  visitor,  the  housemaid, 
or  even  the  subscriber's  wife  or  children,  f  ron> 
communicating  with  one  over  the  telephone 
not  upon  the  subscriber's  business.  Let  It  be- 
assumed  such  an  interpretation  of  the  rule 
might  render  it  unreasonable.  But  that  is 
not  this  case.  The  plaintiff  by  his  motion 
confessed  all  the  well-pleaded  and  material 
facts  most  favoraMe  to  the  defendant.  We 
thus  have  a  case  where  the  defendant  in- 
stalled a  telephone  In  the  plaintiff's  place^ 
of  business  for  his  private  use  and,  with  his 
consent,  also  one  for  the  public.  It  la  not 
averred  with  that  degree  of  certainty  as 
might  be  Just  whom — whether  the  pnblic 
generally  or  his  customers  or  patrons,  at  bis 
place  of  business,  or  only  now  and  then  a 
caller  or  visitor — the  plaintiff  permitted  and 
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eocouraged  to  use  tola  private  telephone.  Tbe 
allegation  In  such  respect  Is  that  the  plain- 
tiff violated  the  rule  "by  permitting  and  en- 
couraging iiersons  other  than  those  mention- 
ed" In  the  rule  to  use  his  private,  Instead  of 
the  public,  telephone.  That  allegation  the 
plaintiff  confessed.  It,  In  view  of  plaintiff's 
motion,  must  be  taken  most  favorably  and 
liberally  to  the  defendant  So  considering  It, 
U  In  effect  Is  alleged  that,  notwithstanding 
tbe  defendant  with  the  consent  of  the  plain- 
tiff, and,  as  Is  also  alleged,  upon  a  consider- 
tlon  moving  to  both  and  for  the  mutual  ben- 
eflt  of  both,  Installed  at  his  place  of  busi- 
ness a  public  telephone  for  the  use  of  tbe 
public,  nevertheless  the  plaintiff  permitted 
and  encouraged  the  public  generally,  or  bis 
customers,  or  his  patrons— whomsoever  he 
pleased — to  use  his  private.  Instead  of  the 
public,  telephone.  We  think  It  was  compe- 
tent for  the  parties  to  contract  against  that, 
and  that  tbe  rule  under  tbe  pleaded  drcum- 
stances  forbidding  It  Is  reasonable.  Certain- 
ly the  plaintiff  may  not  contract  for  a  re- 
stricted use  of  the  telephone  and  then  claim 
tbe  right  to  permit  any  and  all  persons,  with- 
out restriction  or  hlnderance  .whatsoever,  to 
use  It  as  he  may  designate.  That,  in  effect, 
Is  what  be  claims.  He  acquired  no  such 
right 

Let  tbe  writ  therefore  be  denied,  and  the 
proceedings  dismissed  at  plalntifTs  costs. 
Such  is  tbe  order. 

PRICK  and  McCARTT,  JJ.,  concur. 


i      BURT  V.  STRINGFELLOW  et  aL    (No.  2872.) 
I         (Supreme  Court  of  Utah.     July  17,  ldl6.) 
1.  Appkai.  and  Bbbob  «=»1010(1)— RiviKW— 
FiKDiNGS — Conclusiveness. 

Findings  in  a  law  case  supported  by  sub- 
stantial evidence  cannot  be  reversed  because 
based  upon  insufficunt  evidence. 

[Ed.  Note — For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3979-3981 ;  Dec.  Dig.  <3=» 
lOlOa)-] 

Z  Brokebb    ^s»31  —  Emplotuen'f— Yauditt 
or  Contract. 

A  contract  under  wbSdi  a  prospective  ven- 
dor gives  a  broker  the  right  to  sell  within  a 
certain  period  with  the  option  of  purchasing  the 
land  himself  is  valid. 
[Ed.    Note. — For    other    cases,    see    Brokers, 
I       Cent  Dig.  {  24;   Dec.  Dig.  «s>31.] 

3.  BbOKJEBS   «S»50— COMPBNBATIOIf— PKBFOBU- 

ANCE  WrrHiN  TiUE  Specified. 

Where  a  broker  interested  certain  parties 
in  land  which  they  purchased  from  his  Princi- 
pe soon  after  lus  contract  expired,  but  the 
Sriiici|>als  did  not  prevent  Um  from  closing  the 
eal  within  tbe  contract  period,  held,  the  broker 
could  not  collect  his  commission. 

[Gd.  Note^ — For  other  cases,  see  Brokers, 
Cent  Dig.  (  68;   Dee.  Dig.  «s>60.] 

Appeal  from  District  Ck>iirt,  Salt  Lake 
County ;  T.  T>.  Lewis,  Judge. 

Action  by  John  A.  Burt  against  Arthur 
Striogfdlow  and  others.  Judgment  for  de- 
fendanta,  and  plaintiff  appeals.    Affirmed. 


Jones,  Brown  &  Judd,  of  Salt  Lake  City, 
for  appellant.  Ben  Johnson  and  J.  J.  Wblt- 
aker,  both  of  Salt  Lake  City,  for  respondents. 

FRICK,  J.  Tbe  plaintiff  brought  this  ac- 
tion to  recover  a  real  estate  broker's  commis- 
sion. The  case  is  here  on  second  appeal. 
Burt  V.  Strlngfellow  et  al.,  45  Utah,  207, 
143  Pac.  234.  In  the  opinion  In  that  case  we 
set  forth  In  full  the  contracts  entered  into 
between  the  plaintiff  and  the  defendants,  and 
upon  which  this  action  is  based;  and  we 
shall  not  r^eat  the  terms  thereof  here,  ex- 
cept In  so  far  as  It  may  become  necessary  to 
a  complete  understanding  of  the  points  de- 
cided. 

At  the  first  trial  the  district  court  dismissed 
ttie  action  upon  the  ground  that,  as  a  matter 
of  law,  plaintiff  could  not  recover  a  commis- 
sion under  the  terms  of  the  contracts.  The 
Judgment  was  reversed  and  the  cause  remand- 
ed for  a  new  trial.  The  case  proceeded  to 
second  trial  in  the  same  court,  but  before 
another  Judge.  After  bearing  the  case  upon 
tbe  evidence  produced  by  tbe  parties  the 
court  found  tbe  Issues  in  favor  of  the  defend- 
ants and  entered  Judgment  accordingly. 
Plaintiff  appeals. 

The  findings  are  too  long  to  be  copied  into 
this  opinion.  The  substance  of  the  materi- 
al portions  thereof  is  as  follows:  That  on 
the  8th  day  of  September,  1911,  the  defend- 
ants entered  into  the  two  agreements  men- 
tioned In  the  former  opinion  and  under  tbe 
circumstances  there  set  forth;  that  under 
the  terms  of  said  agreements  tbe  plaintiff 
obtained  an  option  to  purchase  certain  real 
prcqperty  owned  by  the  defendants  for  the 
sum  of  $9,0(X>  or  to  sell  it  to  some  other 
person  for  said  sum,  and  that  in  either  event 
plaintiff  was  to  receive  the  sum  of  6  per  cent, 
on  tbe  purchase  price,  or  $460,  as  a  commis- 
sion, the  same  to  be  deducted  by  blm  out  of 
tbe  purchase  price  aforesaid ;  that  the  plain- 
tiff paid  the  sum  of  $50  for  the  (^tion  afore- 
said and  the  same  was  to  continue  In  full 
force  and  effect  until  tbe  15th  day.  of  Novem- 
ber, 1911;  that  tbe  plaintiff  made  efforts 
to  sell  said  property  and  to  that  end  be  In- 
duced H.  A.  and  Aimer  O.  Spronl,  two 
brothers,  to  visit  and  inspect  said  property; 
that  plaintiff  offered  to  sell  said  property 
to  said  Spronl  brothers  for  the  sum  of 
$11,000,  and  that  be  at  no  time  offered 
to  sell  tbe  same  to  them,  or  to  any  other 
person  or  persons,  for  a  less  sum ;  that  said 
Sproul  brothers  at  no  time  Informed  plain- 
tiff that  they  were  ready,  able,  and  willing 
to  purchase  the  property  at  the  price  afore- 
said, although  they  informed  him  that  they 
thought  they  could  "handle"  the  property 
and  would  "make  him  a  proposition  •  •  • 
if  they  decided  to  take  It";  that  they  at  no 
time  made  plaintiff  an  offer  to  purchase  the 
property,  although  they  frequently  saw  him 
before  the  15th  day  of  November,  1911. 
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The  court  further  found: 

"That  thereafter  on  or  about  the  18th  day  of 
November,  1811,  while  the  said  option  and  con- 
tract of  agency  was  still  in  force,  certain  of  the 
defendants  signed  to  one  John  Jones  a  commis- 
sion of  B;;ency  to  sell  the  said  property  for  the 
snm  of  $9,000  upon  a  commission  of  5  per  cent, 
of  the  purchase  price,  which  it  was  anderstood 
and  agreed  was  not  to  become  effective  until  all 
the  parties  to  said  agreement  had  signed ;  and 
the  said  agreement  did  not  become  effective  un- 
til the  18th  dav  of  November,  1911,  the  date  up- 
on which  Arthur  Stringfellow,  one  of  the  de- 
fendants named  herein,  signed  the  same.  And 
on  the  said  13th  day  of  November,  1911,  there 
was  paid  to  the  said  John  Jones  by  the  said  H. 
A.  Spronl  and  A.  O.  Sproul  the  sum  of  $50  to 
apply  upon  the  purchase  price  of  said  property, 
which  sum,  however,  was  to  be  returned  by  the 
said  Jonea  to  the  said  Sproul  in  case  he  was 
nnable  to  get  all  the  parties  interested  in  said 
property  to  sign  the  agreement  to  said  Jones. 

That  thereafter  on  the  day  of  February, 

1912,  the  said  defendants  mnde,  executed,  and 
delivered  to  said  Spronl  and  Sproul  a  deed  of 
conveyance  for  said  property  and  delivered  the 
said  water  stock  to  them  for  the  consideration 
of  $9,000. 

'That  the  plaintiff  was  the  procuring  cause  of 
making  the  said  sale  of  said  real  estate  and  wa- 
ter stock  to  said  Sproul  and  Sproul.  but  under 
the  terms  of  bis  contract  with  the  defendants  he 
is  not  entitled  to  the  sum  of  $450  for  his  com- 
mission for  said  sale,  or  any  sum  whatsoever, 
nor  is  be  entitled  to  the  sum  of  $50  or  any  sum 
paid  by  him  to  the  defendants  as  a  considera- 
tion for  the  execution  of  the  two  agreements 
above  referred  to.  That  the  said  plaintiff  did 
not  up  to  or  including  the  15th  day  of  Novem- 
ber, 1911,  or  at  any  time  afterward  procure  and 
produce  to  the  defendants,  or  any  of  them,  a 
purchaser  or  purchasers  who  were  able,  ready, 
and  willing  to  purchase  the  said  property  for 
the  sum  of  $9,000. 

"That  neither  of  the  defendants  above  named 
nor  H.  A,  Spronl  and  A.  O.  Sproul,  nor  J.  W. 
Stringfellow,  or  any  of  them,  ever  secretly, 
knowugly,  willfully,  or  fraudulently  connived  or 
conspired  together  for  any  purpose  whatever. 
And  the  said  parties  or  any  of  them  never  made 
or  entered  into  any  agreement  to  sell  or  dispose 
of  the  real  property  and  water  stock  above  de- 
scribed to  the  said  Sproul  and  Sproul  without 
the  knowledge  or  consent  of  plaintiff  or  for  the 
purpose  or  with  the  intention  of  cheating  or  de- 
frauding the  plaintiff  out  of  his  commission,  or 
the  $50  paid  by  the  plaintiff  as  a  consideration 
of  the  execution  of  the  two  said  written  agree- 
ments, or  for  any  purpose  whatever. 

"And  the  defendants  or  either  of  them  did  not 
unlawfully  interfere  with  the  plaintiff  in  mak- 
ing the  sale  to  the  said  Sproul  and  Spronl  with- 
in the  time,  terms,  and  provisions  stated  in  said 
contract  And  the  said  defendants,  or  either  of 
them,  did  not  sell  or  deliver  the  said  property  to 
the  said  -  Sproul  and  Sproul  prior  to  the  loth 
day  of  November,  1911,  and  did  not  deprive  or 
prevent  plaintiff  from  making  a  sale  to  the  said 
H.  A.  Sproul  and  A.  O.  Sproul  within  the  time, 
terms,  and  provisions  of  said  contract 

"From  the  foregoing  findings  of  fact  the  court 
now  makes  and  files  its  conclusions  of  law: 
Tliat  the  said  plaintiff  is  not  entitled  to  any 
judgment  against  the  defendants  or  any  of  them 
and  that  the  defendants  are  entitled  to  be  hence 
dismissed  with  their  costs." 

Counsel  for  plalntltT  assails  the  findings  In 
his  assignments  of  error.  He  contends  that 
the  evidence  is  Insufl^cleat  to  Justify  a  num- 
ber of  the  findings. 

[1]  This  is  a  law  case,  and,  therefore,  if 
there  is  ^ny  snbstantial  evidence,  either  di- 
rect or  inferential,  in  support  of  every  ma- 
terial finding,  we  may  not  interfere.     We 


have  read  the  evidence,  and,  after  doing  so, 
are  firmly  convinced  that  there  Is  not  only 
some  substantial  evidence  in  support  of  every 
material  finding,  but,  In  our  Judgment,  the 
findings  are  sustained  by  the  preponderance 
of  the  evidence.  Indeed,  the  evidence  ad- 
duced by  the  plaintiff,  in  view  of  the  cross- 
examination,  is  alone  sufildent  to  sustain  the 
principal  findings  made  by  the  court 

[2]  Counsel,  however.  Insists  that  the  court 
erred  in  Its  conclusions  of  law  and  in  en- 
tering Judgment  for  the  defendants.  Coun- 
sel for  the  defendants,  however,  vigorously 
contends  that  both  the  conclusions  of  law 
and  judgment  are  sound  for  the  reason  that 
under  no  circumstances  can  the  plaintiff  le- 
gally recover  Judgment  under  the  terms  of 
the  contract  entered  into  between  him  and 
the  defendants.  He  Insists  that  In  view 
that  the  plaintiff  had  an  option  to  purchase 
defendants'  real  estate,  therefore,  his  rela- 
tion to  them  was  that  of  purchaser  and  as 
agent  or  broker  at  the  same  time;  that  his 
duty  as  agent  or  broker  was  incompatible 
with  his  interests  as  a  purchaser  In  this, 
that  as  agent  or  broker  it  was  his  duty  to 
sell  the  real  estate  at  the  earliest  possible 
moment  for  the  price  fixed  by  the  defendants 
while  with  an  option  to  purchase  his  interest 
would  be  to  obtain  the  highest  possible 
amount  in  excess  of  the  $9,000,  and  he  would 
thus  delay  a  sale  until  he  could  obtain  the 
highest  possible  price  for  the  property  so 
that  be  might  make  a  large  profit  for  him- 
self while  in  doing  so  he  would  in  na 
way  benefit  the  defendants  as  the  own- 
ers of  the  property  since  the  amount  they 
would  receive  was  fixed  by  the  contract.  It 
is  therefore  contended  that  the  plaintiff  was 
attempting  to  serve  two  masters,  of  which  be 
was  one,  at  the  same  time,  which  l8  ab- 
horrent to  the  law. 

Counsel  relies  on  the  doctrine  laid  down 
by  the  Supreme  Court  of  Wisconsin  in  Stew- 
art V.  Mather,  32  Wis.  344,  where,  in  the 
third  headnote,  it  is  said: 

"It  is  a  well-settled  general  rule  that  a  peiv 
son  caimot  at  the  same  time  be  agent  of  the  ven- 
dor to  make  sale,  and  purchaser  of  the  prop- 
erty, and  that  in  assuming  the  character  of  pur- 
chaser he  abandons  that  of  agent  to  effect  the 
sale." 

Counsel  also  cites  4  A.  ft  B.  Ency.  ti.  (2d 
Ed.)  966,  where  the  same  doctrine  is  stated. 

No  doubt  the  general  rule  is  as  stated  in 
the  foregoing  authorities,  but  the  rule  does 
not  apply  in  all  of  its  strictness  under  all 
drcnmstances.  This  is  made  clear  by  the 
authorities  cited  and  relied  on  by  counsel. 
For  example,  in  the  Wlsoonsin  case  It  is 
held  that  the  rule,  as  it  is  stated,  applies, 
"unless  it  was  the  understanding  between 
him  (the  broker)  and  the  vendor  at  the  time 
of  thio  sale  that  he  should  be  entitled  to  it," 
the  commission.  In  4.  A.  &  R  Eacj.  Ia.  024 
Ed.)  supra,  the  doctrine  is  stated  thus: 

"A  broker  employed  to  sell  goods  for  his  prin- 
cipal cannot  buy  them  for  himself;   nor  can  a 
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broker  emplored  to  bny,  buy  bis  own  goods,  «n- 
ten  th0  primatpal,  viith  futt  hnotriedge  of  the 
faeU,  a**eni*  to  the  tramaotion.  This  rule  is 
infiezible,  and  it  is  immaterial  that  the  broker 
acts  in  good  faith  and  works  no  injury  to  his 
principal,  or  even  that  the  transaction  is  more 
adrantageoos  to  the  principal  than  if  had  with 
a  stranger. 

"^he  reason  (rf  the  rale  is  that,  if  the  broker 
were  permitted  to  buy  from  or  sell  to  himself, 
there  would  be  combined  in  him  the  incompati- 
ble relations  of  parchaser  and  seller,  and  an  in- 
terest adyerae  to  that  of  his  principal  would  be 
created  sQch  as  would  ordinarily  lead  to  a  vio- 
lation of  Ilia  dut;  as  agent"    Italics  ours. 

We  tblnk  tbe  role  ia  also  well  settled  that 
the  vendor  may  agree  with  the  broker  that 
the  latter  have  an  option  to  purchase  the 
property  himself  and  at  the  same  time  also 
have  the  right  to  sell  it  to  others,  and  that 
in  case  lie  purchases  or  sells  he  shall  be  en- 
titled to  a  commission.  There  is  no  public 
policy  that  is  violated  by  such  an  agreement 
and  the  vendor,  being  fully  cognizant  of  all 
the  facts,  cannot  complain.  Under  sudi  an 
agreement,  however,  where  a  time  limit  is 
Imposed  npon  the  broker  by  tbe  contract, 
he  most  either  purchase  or  aell  within  the 
time  specified.  He  oertaioly  cannot  claim 
tbe  right  to  purchase  under  the  option  after 
the  time  has  elapsed,  nor  can  he  claim  the 
right  to  a  commission  unless  he  finds  a  pur- 
chaser ready,  able,  and  vrilllng  to  purchase 
the  property  at  the  price  and  upon  the  terms 
and  conditions  agreed  upon  between  the  brok- 
er and  tbe  vendor,  unless  the  vendor  in  some 
way  has  prevented  the  broker  from  making 
the  sale  wittiin  the  time  limit.  We  shall, 
however,  not  pause  here  to  again  state  the 
law  applicable  to  broker  and  vendor.  It 
most  suffice  for  us  now  to  refer  to  the  re- 
cent decisions  of  this  court  upon  the  subject. 
See  UtUe  v.  Herrfnger,  34  Utah,  337,  97 
I>ac.  639 ;  Little  v.  Gorman,  89  Utah,  63,  114 
Pac.  321;  Neighbor  t.  Realty  Ass'n,  40  Utah, 
610,  124  Paa  623,  Ann.  Cas.  1914D,  1200; 
Bntterfleld  t.  Con.  Fuel  Co.,  42  Utah,  499, 
132  Pa&  560;  Burt  v.  Stringfellow,  supra; 
loong  T.  Whitaker,  160  Pac.  972.  There  is 
nothing  In  any  of  those  cases,  nor  is  there 
anything  in  the  authorities  cited  by  counsel, 
which  prevents  the  vendor  and  broker  from 
agreeing  upon  the  conditiwis  under  which  the 
latter  shall  tte  entitled  to  commissions;  and 
where  such  agreement  is  otherwise  tree  from 
legal' objections  and.  is  carried  out  in  godd 
faith  by  the  broker  we  can  see  no  objection 
to  tbe  enforcement  of  such  an  agreement 
We  are  of  the  opinion,  theriefore,  that  the 
contention  of  defendants'  counsel  cannot 
prevail. 

[I]  We  proceed  to  consider  whether  the 
court  erred  in  its  conclusions  of  law  as  con- 
tended by  counsel.  Be  relies  upon  the  court's 
finding  "that  the  plaintiff  was  the  procuring 
cause  of  making  the  said  sale  *  *  *  to 
said  Spronl  and  Sproul,"  etc.,  and  he  vigor- 
only  contends  that  In  view  of  that  finding 
bat  one  result  is  permissible,  namely,  a  Judg- 
mat  for  the  plaintiff.  As  we  said  at  the 
160P,r-34 


outset  the  findings  are  very  long  and  go  Into 
great  detalL  Indeed,  they  contain  evidenti- 
ary as  well  as  ultimate  facts.  If  ttie  findings 
Just  referred  to,  however,  are  to  be  held  as 
c<HitroUing,  then  the  conclusions  of  law  and 
Judgment  would  seem  not  to  be  in  harmony 
therewith.  In  view  of  all  the  other  findings, 
however,  and  especially  in  view  of  the  nndls- 
puted  evidence,  we  cannot  see  how  the  finding 
now  under  consideration  can  be  considered 
as  controlling  or  even  as  being  of  great  iiu-> 
portance  in  this  case.  As  we  have  seen,  the 
plaintiff,  under  his  contract  with  the  defend- 
ants, was  given  an  option  to  purchase  as  well 
as  an  agency  to  sen  the  property.  There 
was,  however,  a  time  limit  agreed  upon  with- 
in which  be  was  required  either  to  sell  or  to 
purchase  In  order  to  be  entitled  to  a  commisT 
8k>n.'  In  view  of  the  uncontradicted  evidence 
and  of  the  finding  based  thereon  that  the 
plaintiff  did  not  procure  a  pur(dia8er  within 
the  time  limit  we  cannot  see  how,  under  the 
law,  he  is  entitled  to  a  commission.  He  was 
promised  a  commission  upon  tbe  express  con- 
dition that  he  sbould  either  purchase  the 
property  himself  or  sell  it  to  another  for  the 
price  named  by  the  defendants  within  tbe 
time  specified  in  his  ccmtract.  putfaitiff  him- 
self testified  that  he  did  not  do  that  Ue, 
however,  claims  that  he  is  entitled  to  the 
commission  not  because  he  has  complied  with 
the  aforesaid  conditions,  but  upon  the  ground 
that  the  defendants  in  some  way  prevented 
him  from  selling  the  property  to  the  Sprouls, 
who  thereafter  purchased  it  from  the  defend- 
ants. The  court,  however,  found  against 
plaintiff's  contention,  and,  as  already  Inti- 
mated, we  are  bound  by  the  finding  in  that 
respect  Counsel,  however,  yigorously  insists 
that  notwithstanding  tbe  findings,  plaintiff, 
under  the  authorities,  is  entitled  to  recover 
the  commission  for  the  reason  that  the  prop- 
erty was  in  fact  sold  to  the  Sprouls,  who. 
were  the  parties  to  whom  he  had  shown  it 
and  to  whom  he  attempted  to  sell  it  within 
the  time  limit  of  his  contract.  Counsel  cites, 
a  number  of  authorities  which,  he  contends, 
sustain  bis  contention.  There  are  only  two. 
cases  which  require  comment,  namely,  the 
case  of  Wells  v.  Andreas,  135  Wis.  319,  115 
N.  W.  792,  and  Gregory  v.  Booney,  135  Cal. 
689,  67  Pac.  103S.  In  both  ot  those  cases 
the  vendor  and  the  broker  entered  into  an 
agreement  whereby  it  was  agreed  that  if 
the  broker  sold  the  property  within  a  certain 
time  he  was  to  receive  the  commission  agreed; 
upon  and  it  was  further  stipulated  that  in 
the  event  tbe  vendor  should,  after  the  time 
limit,  sell  tbe  prc^rty  to  a  person  to  whom 
the  broker  had  shown  the  property  and  whom 
he  had  solicited  to  purchase  It,  that,  not- 
vrithstanding  the  time  had  expired  Vrithin, 
which  the  broker  should  make  a  sale,  he, 
nevertheless,  should  be  entitled  to  the  com- 
mission agreed  upon.  In  both  cases  it  wa& 
found  that  the  property  bad  been  sold  to  a 
person  who  came  within  the  terms  ot  fh%^ 
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contract  and  both  the  Supreme  Court  of 
Wisconsin  and  the  Supreme  Court  of  Califor- 
nia held  the  broker  entitled  to  the  c<»Bmi8- 
slon.  While  the  Supreme  Court  of  California 
said  that  it  considered  the  contract  a  "hard 
bargain"  as  against  the  vendor,  yet  the  court 
found  no  legal  reason  why  the  contract 
should  not  be  enforced.  It  is  obvious  that 
those  cases  can  have  no  bearing  upon  the 
case  at  bar.  Indeed,  if  they  have  any  bearing 
at  all,  they  make  against  the  plaintiffs  con- 
tention and  not  for  it,  since  they  enforce 
the  terms  of  the  contract  If  contracts  are  to 
be  enforced  against  the  vendor  they  neces^ 
sarlly  must  be  enforced  against  the  broker, 
unless  some  good  reason  Is  shown  why  such 
should  not  be  the  case.  All  the  other  cases 
dted  by  plalntifC  can  be  given  no  effect  under 
the  facts  and  circumstances  of  this  case. 
Under  the  terms  of  plaintiff's  contract  In 
order  to  be  entitled  to  a  commission  he  was 
required  to  buy  or  sell  the  property  within 
the  time  limit  agreed  upon.  While  it  is  true 
that  the  defendants  had  no  right  to  inter- 
fere with  a  sale  or  to  collude  or  connive  with 
a  prospective  purchaser  to  prevent  a  sale 
within  the  time  limit  and  thereafter  sell  the 
property  themselves  and  thus  escape  the  pay- 
ment of  a  commission  to  plaintiff,  yet  they 
were  not  precluded  by  law,  or  otherwise, 
from  seeking  a  purchaser  for  their  property, 
and  if  they  did  so  in  good  faith  they  could 
sell  the  same  at  any  time  after  the  time  had 
expired  within  which  plaintiff  was  required 
to  purchase  or  sell  the  property,  and  this 
would  be  BO  even  though  they  sold  the  same 
to  one  to  whom  the  plaintiff  had  attempted  to 
sell  if  the  defendants  in  no  way  Interfered 
with  plaintiff  or  the  prospective  purchaser 
and  the  sale  by  the  broker  fell  through  with- 
out their  fault.  This  Is  precisely  what 
happened  In  the  case  at  bar.  While  plaintiff 
contends  that  some  of  the  defendants,  not  all, 
interfered  with  him  in  effecting  a  sale,  the 
court  found  to  the  contrary.  In  view  of  the 
further  finding  that  the  plaintiff  at  no  time 
offered  to  sell  the  property  to  the  Sprouls 
for  $9,000,  and  that  he  at  no  time  within 
the  time  limit  produced  a  purchaser  who  was 
ready,  able,  and  willing  to  purchase  the  prop- 
erty for  the  sum  of  $9,000,  the  conclusion  of 
law  and  Judgment  that  the  plaintiff  was  not 
entitled  to  the  commission  seems  to  us  clear- 
ly right  and  thcr^ore  should  prevalL  While 
it  may  be  true,  merely  from  the  standpoint 
of  ethics,  that  the  acts  of  two  of  the  de- 
fendants were  not  justified,  yet  we  cannot 
see  how,  under  the  facts  and  drcumstanoes, 
they  exceeded  their  legal  rights,  nor  can  we 
understand  why  all  of  the  defendants  should 
suffer  because  the  two  may  not  have  followed 
the  strict  ethical  rules. 

The  judgment  is  therefore  affirmed,  with 
costs  to  the  defendants. 

STKAUP,  C.  J.,  and  McCARTT,  J.,  concur. 


SHUGREN  T.  SALT  LAKB  CITT, 

(No.  2863.) 

(Supreme  Court  of  Utah.    Joly  17,  1916.) 

1.  Municipal    Cokporations    9=9S21(6,  6)  — 
Defects  in  Btbebts  and  SroEWALK— Xeo- 

LIQENCE— <}UESn0N    FOB   JUBY. 

Ordinarily  whether  maintenance  of  a  par- 
ticular defect  in  a  street  or  sidewalk  consti- 
tutes negligence  of  the  city  is  a  question  for  ttw 
jury.i 

[Ed.  Note.— For  oUier  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1748;  Dec.  Dig.  «=» 
821(5,  6).] 

2.  Mdricipai.  CoBPOBAnoNs  <=b821(6)— De- 
nccTivs  Sidewalk— Question  fob  Jubt. 

It  cannot  be  said  as  matter  of  law  that  a 
city  was  not  negligent  in  maintaining  in  the 
residence  ijortion  of  a  city  a  sidewalk  with  one 
of  the  cement  blocks  raised  from  2  to  2%  inch- 
es, on  the  edge  of  which  a  pedestrian  was 
tripped. 

[Ed.  Note. — ^For  other  coses,  see  Municipal 
Corporations,  Cent  Dig.  |  1748;  Dec.  Dig.  «=> 
821(6).] 

3.  Municifai,  Gobporations  *s»768(2)— Ik- 

JUBT  10  TBAVBL— LlABILITT. 

If  improvements  of  streets  or  sidewalk  are 
in  the  condition  made  in  following  plans  adopt- 
ed by  the  city,  It  is  ordinarily  not  hable  for  in- 
jury therefrom  to  a  traveler.* 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  Sg  1622,  1624;  Dec 
Dig.  <8=>768(2).] 

4.  Municipal  Cobpobations  «=>818(9)— De- 
fective Sidewalks— Evidence. 

Evidence  that  other  persons  bad  previously 
stumbled,  though  they  had  not  fallen,  over  the 
projection  in  a  sidewalk,  on  which  plaintiff  had 
tripped,  causing  her  to  fall,  is  competent  iMth 
as  notice  to  the  city,  and  as  characterizing  the 
defect. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1735;  Dec.  Dig.  «=> 
818(9).] 

Appeal  from  District  Court,  Salt  Lake 
County;  Oea  G.  Armstrong,  Judge. 

Action  by  Hannah  Sl^ugren  against  Salt 
Lake  City.  Judgment  for  plaintiff,  and  de- 
f^idaot  appeals.    Afiirmed. 

H.  J.  Dlnlnny,  W.  H.  Folland,  and  Mosea 
Davis,  all  of  Salt  Lake  City,  for  appellant 
ES.  A.  Walton,  of  Salt  Lake  City,  for  reapond- 

ent 

FRICK,  J.  The  plaintiff  recovered  Judg- 
ment against  the  defendant  for  damages  for 
personal  injuries  sustained  in  falling  upon  a 
sidewalk  which,  plaintiff  alleged,  was  defoc- 
tlve,  as  will  hereinafter  appear. 

The  evidence  on  behalf  of  plaintiff  rela- 
tive to  the  defective  condition  of  the  side- 
walk, and  her  fall  and  Injuries,  In  substance, 
is  as  follows:  The  plaintiff,  a  woman  of  mid- 
dle age,  on  the  evening  of  January  21,  1914, 
at  about  7  o'clock,  while  on  her  way  home 
from  the  business  portion  of  Salt  Lake  City, 
stumbled  or  tripped  against  a  projection  in 

>  Jones  V.  Ogam  City,  Si  VUih,  121,  8»  Pae.  1006 ; 
Bills  V.  Salt  Lake  Cttjr,  37  Utab.  &OT.  109  Pac  745; 
Robinson  v.  Salt  Lake  City,  40  IJtab.  497,  in  Pac 
9«8;  Sweet  v.  Salt  Lake  City,  a  Utah,  US,  IM 
Pac  U67. 

>  Ward  V.  Salt  Lake  City,  151  Pac  SOS. 
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a  sidewalk  and  feU,  aqstainlDg  somewbat 
gerere,  but  not  dajogerous, .  injurlea.  Tbe 
place  where  plaintiff  fell  la  In  the  residence 
part  o£  the  clt7  between  Second  and  Third 
£ast  streets  and  on  Eighth  South  atreet 
The  sidewalk  on  which  she  fell  la  a  concrete 
or  cement  walk  about  6  feet  In  width  and 
bad  been  laid  seven  or  eight  years  before  the 
accident.  AVhen  the  walk  was  laid  It  was 
divided  Into  square  blocks  or  sections  by  cat- 
ting a  groove  with  a  trowel  or  some  sharp 
Instrument  through  the  still  plastic  or  wet 
cement,  so  that  when  the  walk  was  complet- 
ed for  use  It  had  the  appearance  of  a  series 
of  lai^ge  flagstones,  one  Closely  Joined  to  tbe 
other.  One  of  the  cement  blocks  or  squares 
for  some  reason,  perhaps  by  the  roots  of  a 
growlDg  tree  which  stood  a  few  feet  from  the 
defect,  was  lifted  op  out  of  Its  place  at  one 
end  so  that  the  end  In  question  projected 
above  the  other  block  adjoining  It  to  the 
extent  of  2%  Inches  on  one  side  of  tbe  walk 
and  about  2  inches  on  the  other.  Tbe  walk, 
according  to  the  testimony,  bad  been  In  that 
oondltloa  for  several  years,  and  tbe  projec- 
tion was  perhaps  getting  a  little  higher.  At 
the  time  plaintiff  passed  over  the  projection 
It  was  dark,  but  the  electric  lights  on  the 
street  were  lighted  so  that  shre  could  see  the 
walk.  She  said  she  did  not  know  whether 
she  had  passed  over  that  portion  of  the 
walk  before,  but  if  she  had,  she  did  not  know 
of  tbe  projec^en  or  defect  She  was  pass- 
ing toward  the  face  of  tbe  projecting  block, 
and,  in  attempting  to  pass  over  it,  the  toe 
of  her  shoe  bit  against  tbe  projectioa,  and 
she  wss  tripped  and  fdl  prone  on  tiie  side- 
walk, where  she  was  found  lying  in  a  seml- 
consdons  condition  by  another  woman,  who 
helped  ber  to  her  feet,  after  which  she  walk- 
ed to  ber  home,  whldi  was  a  few  blocks 
away.  There  was  evidence  by  another  wit- 
ness for  tbe  plaintiff  that  the  projection  was 
between  2  and  8  Inches  high,  but  tbe  witness 
merely  gave  bis  Judgment.  The  plaintiff  and 
two  other  witnesses  had,  however,  measured 
the  height  of  tbe  projection  at  different  times, 
and  tbey  agreed  on  the  height  as  above  stat- 
ed. Ttie  defendant's  virltnesses  testified  that 
tbey  had  made  careful  measurements  with 
suitable  instruments,  and  found  the  projec- 
tion at  its  highest  point  to  be  2V6  Inches  and 
at  the  lowest  point  1%  incbea  The  plaintiff 
also'  produced  two  witnesses  who  testified, 
over  defendant's  objections,  that  tbey  had 
Men  other  persons,  in  passing  along  tbe  walk, 
atnmble  or  trip  over  the  projection  before 
Iriaintlff  fell,  but  that  they  bad  never  seen 
any  one  fall  down.  The  evidence  respecting 
tbe  extent  of  the  Injuries  suffered  by  the 
platntlir  is  not  material  here. 

[1, 2]  Defendant's  counsel  at  the  close  of 
the  evldencei  moved  the  court  to  direct  tbe 
jury  to  return  a  verdict  for  the  defendant 
for  tbe  reason  that  under  the  undisputed  evi- 
dence tbe  defendant,  as  matter  of  law,  was 
not  galli7  of  negUgence  la  maintaining  the 
walk  in  the,  cenditlon  dssci;lbed  by  tbe  wit- 


nesses, and,  farther,  that  from  the  evldenoe 
it  was  made  to  appear  that  plaintiff  did  not 
exercise  ordinary  care  for  her  own  safety  at 
tbe  time,  and  that  her  want  of  ordlnaiy  care 
was  tbe  proximate  cause  of  ber  injury.  Tbe 
court  denied  the  motion  and  submitted  the 
case  to  the  Jury  upon  tbe  whole  evidence. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $750,  and  the  defend- 
ant appeals. 

Tbe  defendant  assigns  tbe  ruling  of  tbe 
Qourt  in  denying  Its  motion  for  a  directed 
verdict  as  error. 

Counsel  for  defendant  have  referred  us  to 
a  large  number  of  cases  in  which,  they  con* 
tend,  the  courts  have  held  that  projections 
or  defects  In  sidewalks  like  tbe  one  in  ques- 
tion are  not  such  defects  as  will  make  the 
municipality  liable  tor  injuries  to  a  person 
who  tripped  and  fell  over  them.  We  shall, 
as  briefly  as  possible,  give  the  gist  of  the  de- 
cisions which  are  cited  by  counsel  In  support 
of  their  contention. 

In  Belts  v.  City  of  Yonkers,  148  N.  T,  67, 
42  N.  B.  401,  It  was  held  "a  depression  2H 
Inches  deep,  7  inches  wide,  and  2  feet  6  in- 
ches in  length  •  •  •  in  tbe  center  of  a 
flag  sidewalk,  8  feet  wide"  did  not  constitute 
negligence  on  tbe  part  of  the  city.  (One  Jus- 
tice dissenting.) 

In  Hamilton  v.  City  of  Buffalo,  173  N.  T. 
72,  66  N.  E.  944,  tbe  court  held  that  where 
"a  traveler  was  injured  by  reason  of  a  round- 
ed depression  in  a  flagged  sidewalk  about  4 
inches  deep,  84  Inches  long,  and  12  Inches 
wide,  caused  by  heavily  laden  trucks  wearing 
away  the  comers  of  the  flagstones  where 
tbey  came  together."  did  not  constitute  negli- 
gence on  tbe  part  of  tbe  city.  (Two  Justices 
dissenting.) 

To  tbe  same  effect  is  Oastel  v.  City  of  New 
York,  1»4  N.  Y.  18.  86  N.  E.  833,  128  Am.  St. 
Rep.  540,  16  Ann.  Cas.  63.'). 

In  Terry  v.  Village  of  Perry,  199  N.  Y.  70, 
92  N.  E.  91,  35  U  R.  A.  (N.  S.)  666,  20  Ann. 
Oas.  796,  the  court  held: 

"A  municipal  corporation  Is  not  liable  for  in- 
jury to  a  pedestrian,  causpd  by  his  falling  on 
a  sidewalk  because  of  a  depression  due  to  the 
settling  of  one  edge  of  a  concrete  square  in  tbe 
walk  1V6  inches  below  tbe  level  of  the  adjoin- 
ing square,  although  one  or  two  persons  had 
tripped  on  tbe  uneven ness  before." 

Tbe  other  edge  of  tbe  square  was  even 
with  tbe  adjoining  block  or  square. 

In  Wetsse  v.  City  of  Detroit,  105  Mich.  482, 
63  K.  W.  423,  tbe  court,  held:  "A  crosswalk 
containing  a  loose  plank,  tbe  end  of  which  la 
raised  about  2  inches  above  tbe  level  of  the 
walk,  is  'reasonably  safe'"  within  tbe  re- 
quirements of  the  Michigan  statute.  (One 
Justice  dissenting.) 

In  Jadcson  v.  Lansing,  121  Mich.  2TD,  80 
N.  W.  8,  the  court  held  "an  Irregular  depres- 
sion worn  in  a  sidewalk  about  1%  to  2  feet 
in  area,  all  sides  of  which,  except  on  the 
south,  where  there  was  an  abrupt  depth  of 
about  IV^  inches,  sloped  to  a  center  from 
1^  to  a^ncbes  in  deptii"..dld  not  sbov  t^ 
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the  walk  was  not  In  a  reasonably  safe  condi- 
tion. 

In  Butler  v.  VlUage  of  Oxford,  186  N.  T. 
444,  79  N.  E>.  712,  tbe  court  held  that  where 
it  was  shown  that  "at  the  junction  of  a  stone 
and  dirt  sidewalk  in  an  Incorporated  village, 
the  surface  of  the  former  walk  was  higher 
than  that  of  the  latter  by  about  2%  Inches 
In  the  center  and  by  about  5  tnehes  at  the 
edge,"  the  evidence  was  insufficient  to  show 
negligence  on  the  part  of  the  Tillage. 

In  Yotter  v.  City  of  Detroit,  107  Mich.  4, 
64  N.  W.  743,  the  court,  in  effect,  held  that 
to  lay  2-inch  planks  on  a  board  sidewalk  to 
permit  teams  to  cross  over  It  so  that  the 
planks  projected  2  inches  above  the  surface 
of  the  walk  did  not  make  the  walk  unsafe. 

In  Kawleoka  v.  City  of  Superior,  136  Wis. 
618,  118  N.,  W.  192,  21  L.  R.  A.  (N.  S.)  1020, 
tbe  court  held  that  where  "the  city  rebuilt  a 
portion  of  a  sidewalk  by  nailing  planks  to 
the  upi)er  side  of  the  walk,  and  permitting 
other  parts  of  the  walk  to  remain  unchanged, 
so  that  there  was  an  abrupt  dlflFerence  in 
level  of  2  Inches  at  the  ends  of  the  plank 
nailed  on  the  walk,  over  which  plaintiff  trip- 
ped and  fell,  and  was  injured,  •  *  ♦  the 
defect  was  too  slight  to  Justify  a  recovery" 
under  the  Wisconsin  statute. 

In  Davidson  v.  City  of  New  Tork,  133  App. 
Div.  352,  117  N.  T.'Supp.  185,  the  court  beld 
that  where  "a  flagstone  In  a  sidewalk  6  feet 
wide,  which  projected  at  the  highest  point 
2%  inches  above  the  other  stones,  and  grddu- 
ally  decreased  in  height  until  it  was  level 
with  the  other  stones  at  the  outside  of  the 
walk,"  did  not  constitute  such  a  defect  as 
would  render  the  dty  liable  to  one  who  fell 
over  the  defect,  and  was  injured. 

In  Northrop  v.  City  of  Pontiac,  159  Mich. 
250,  123  N.  W.  1107,  the  court  held: 

"A  grating  projecting  only  2  inches  or  less 
above  a  sidewalk  is,  as  matter  of  law,  not  an 
obetmction  which  will  render  tbe  sidewalk  not 
reasonably  safe  for  public  travel." 

In  City  of  Chicago  t.  Norton,  116  111.  Aptp. 
670,  it  was  held  that: 

"The  mere  fact  that  one  of  two  adjoining 
flagstones  in  a  sidewalk  is  2Vi  to  3  inches  lo^Yer 
than  tbe  other  is  not  sufficient  to  charge  a  mu- 
nicipality with  the  result  of  injuries  received 
by  a  person  who  fell  while  stepping  from  the 
higher  to  the  lower." 

In  addition  to  the  foregoing  defendant's 
counsel  have  also  cited  Lalor  v.  New  York 
City,  208  N.  T.  431,  102  N.  E.  568;  City  of 
Richmond  v.  Schonberger,  111  Va.  168,  68 
S.  E.  284,  29  L.  B.  A.  (N.  S.)  180;  City  of 
Richmond  v.  Courtney,  82  Grat  (Va.)  792; 
Kleiner  v.  City  of  Madison,  104  Wis.  339,  80 
N.  W.  453;  City  of  Dayton  v.  Olaser,  76 
Ohio  St.  471,  81  N.  B.  991,  12  Ll  R.  A.  (N,  S.) 
916;  Goodwyn  r.  City  of  Shreveport,  134 
La.  820,  64  South.  762;  Morgan  ▼.  City  of 
LewiBton,  91  Me.  666,  40  Atl.  5^;  aty  of 
Lexington  v.  CJooper,  148  Ky.  17,  145  8.  W. 
1127,  43  L.  R.  A.  (N.  S.)  1158 ;  McCoy  v.  City 
of  Utica,  143  App.  Div.  634,  128  N.  Y.  Supp. 
CO;    Yanderborg  r.  City  of  New  York,  168 


App.  Div,  297,  143  N.  T.  Supp.  26;  Schall  r. 
City  of  New  York,  88  App.  Div.  64,  84  N.  T. 
Supp.  737. 

While  in  all  of  tbe  foregoing  cases  there 
are  some  features  which,  in  some  respects, 
resemble  the  case  at  bar,  yet  there  are  other 
features  which  readUy  distinguish  those  cases 
from  the  one  before  us,  and  therefore  those 
decisions  can  have  no  controlling  influence 
here.  The  foregoing  quotations  are  practical- 
ly all  taken  from  the  headnotes,  which,  while 
they  correctly  reflect  the  gist  of  the  decisions, 
yet  in  a  number  of  the  cases  there  are  spe- 
cial features  which,  in  some  respects,  would 
distinguish  even  those  cases  from  the  case 
at  bar.  We  cannot  go  Into  detail  respecting 
those  features,  nor  la  It  necessary  to  do  so, 
since  the  reader  will  readily  discover  the 
controlling  features  of  each  case.  In  a  num- 
ber of  the  cases  It  ix,  however,  squarely  held 
that  a  defect  like  the  one  described  by  the 
evidence  in  the  case  at  bar  Is  not  such  a  de- 
fect as  vrtll  make  the  municipality  liable  for 
injuries  caused  by  tripping  and  failing 
over  it. 

Upon  the  other  hand,  plaintiff's  counsel 
have  referred  us  to  some  cases  where  the 
courts  have  arrived  at  different  conclusions 
under  a  similar  state  of  facts.  In  Marvin  v. 
City  of  Bedford,  158  Mass.  464,  33  N.  E.  605 
the  defect  was  less  than  In  the  case  at  bar, 
yet  the  Supreme  Judicial  Court  of  Massachu- 
setts held  that  the  question  of  negligence  was 
for  the  Jury.  The  same  court  in  Lamb  v. 
City  of  Worcester,  177  Mass.  82,  58  N.  EL 
474,  held: 

"Wbetlier  projecting  hinges,  nearly  2  inches 
tall,  on  bulkhead  doors,  in  an  otberwifle  smooth 
sidewalk,  constitute  defects  in  a  sidewalk  which 
the  city,  in  the  exercise  of  rea.<!onabIe  care, 
should  have  remedied,  ia  a  question  for  the 
jury." 

In  Wtle  V.  Los  Angeles  Ice  Ca,  2  Cal.  App. 
190,  83  Pac.  271,  the  Court  of  Appeals  of 
Olifornla  held  "the  maintenance  of  a  spike 
2  inches  high  in  a  sidewalk  is,  *  *  *  a 
nuisance,"  and  a  Judgment  in  favor  of  tbe 
plaintiff,  who  tripped  and  fell  over  tbe  spike, 
was  affirmed.  In  Glantz  v.  City  of  Sonth 
Bend,  106  Ind.  30o,  6  K.  B.  632,  the  Supreme 
Court  of  Indiana  held: 

"An  obstruction  or  inequality  in  a  sidewalk, 
from  2  to  2V&  inches  in  belKht,  ia  such  as  may 
render  tbe  city  liable  for  an  Injury  caused 
thereby  to  one  using  due  care  in  traveling  up- 
on such  walk."     (One  justice  dissenting.) 

The  defect  in  the  foregoing  case  was  very 
much  like  the  one  In  the  case  at  bar.  In 
Bieber  v.  City  of  St.  Paul,  87  Minn.  35,  81 
N.  W.  20,  it  is  held  that: 

"A  depression  of  on  inch  and  a  quarter  in  a 
hexagonal  cement  block  In  a  city  sidewalk,  in 
view  of  the  extent  and  peculiar  •  incidents  of 
its  necessary  use  at  the  place  of  an  accident, 
might  constitute  such  a  defect  as  to  render  the 
municipality  liable  for  damages  for  failure  to 
remedy  tbe  same."     (One  justice  diaaenting.) 

It  would  seem  frbm  the  foregoing,  If  tbe 
cases  are  considered  from  the  mere  point  of 
numbers,  that  the  weight  ot  authority  la 
with  tbe  defendant.     It  will  be  observed^ 
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howeyer,  that  the  courts  differ  Mrlth  regan} 
to  when  the  defect  In  a  sidewalk  may  or 
may  not,  as  matter  of  law,  be  declared  harm- 
less. As  we  have  pointed  out,  even  the  jus- 
tices of  the  same  court  do  not  agree  upon 
that  auestlon.  That  fact,  In  and  of  Itself,  is 
a  very  strong  argument  to  favor  of  submit- 
ting such  questions  to  the  Jury  and  permit- 
ting them  to  pass  upon  the  question  of 
whether  the  maintenance  of  a  particular  de- 
fect under  all  the  drcnmstances  was  such 
as  would  constitute  negligence  on  the  part 
of  the  municipality.  This  court  is  firmly 
committed  to  the  doctrine  that  ordinarily 
the  question  of  whether  the  maintenance  of 
a  particular  defect  In  a  street  or  sidewalk 
constitutes  negligence  on  the  part  of  the  mu- 
nicipality is  a  question  of  fact  for  the  Jury. 
Jones  V.  Ogden  City,  32  Utah,  221,  89  Pac. 
1006;  BUIs  V.  Salt  Lake  City,  37  Utah,  B07, 
109  Pac.  746;  Bobtosmi  v.  Salt  Lake  Oity, 
40  Utah.  497,  121  Pac.  968;  Sweet  v.  Salt 
Lake  City,  43  Utah,  306,  134  Pac  1167. 

While  there  is  much  force  to  the  coutcok- 
tion  that  to  bold  a  municipality  liable  for  a 
defect  in  a  sidewalk  to  the  outlying  resi- 
dence districts,  such  as  the  one  in  question 
here,  where  the  municipality  must  of  neces- 
sity malntato  hundreds  of  miles  of  walks,  is 
enforctog  a  rather  strict  rule  of  liability 
agatost  the  municipality,  yet,  to  olir  Judg- 
ment, sn<^  a  rule  in  the  long  run  is  fairer 
and  more  logical  than  la  the  ona  adopted  by 
some  of  the  courts,  whereby  It  in  attempted 
to  drtermtoe  as  matter  of  law  that  a  defect 
cfl  2,  or  one  of  2^,  tochea,  or  area  mora, 
does  not  constitute  such  a  defect  as  will 
make  the  munidpallty  liable  for  injuries 
sustained  by  persona  falling  over  it.  In  all 
such  caaee  courts  are  compelled  to  adopt  and 
entotce  an  arbitrary  rule  applicable  to  all 
caaea,  while  if  the  question  is  treated  as 
one  of  fact,  a  Jury  of  fair,  practical  men 
may  determine  each  case  upon  its  own  pe- 
culiar features  or  facts  and  drcumstancea. 
True,  a  Jury  may  return  a  verdict  against  a 
niunldpaUty  upon  what  may  be  conaldered 
slight  grounds ;  but  that  is  a  matter  that,  un- 
der our  Jurisprudence,  cannot  well  be  avoid- 
ed. And  yet,  if  the  verdict  of  a  Jury  is  man- 
ifestly wrong  upon  the  facts  or  the  law,  it 
may  be  corrected  by  the  trial  courts,  and 
upon  all  questions  of  law  may  be  corrected 
OD  appeal  to  this  court  If,  however,  courts 
arbitrarily  determine  that  the  matotenance 
of  particular  defects  to  sidewalks  or  streets 
do  not  constitute  negligence,  then  there  is 
absolutely  no  way  of  correcting  an  erroneous 
conclusion  on  the  part  of  the  courts.  I^ 
goes  without  saytog  that  upon  questions  of 
negligence  Judges  are  no  better  qualified  to 
speak  than  are  ordinary  laymen  who  act  as 
Jurors.  It  seems  to  us  that  to  case  it  .Is 
made  to  appear  that  reasonable  men  might 
arrive  at  different  conclusions  with  regard 
to  whether  the  maintenance  of  a  particular 
defect  to  a  sidewalk  or  street  constituted 
negligence  on  the  part  of  the  municipality, 
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the  question  should  be  submitted  to  the  Jury. 
That  method  is  certainly  quite  as  safe,  and 
much  more  logical  than  to  have  the  jcourts 
as  matter  of  law  declare  that  the  mniute- 
nonce  of  a  projection  2^  toches  to  height  is 
not  an  actionable  defect,  while  one  of  3 
Inches  or  more  is.  pf  course  there  may  be 
defects  so  slight  and  unimportant,  or  by  rea- 
son of  their  locatiOD  may  be  so  unimportant, 
that  a  court  might  well  say  as  matter  of 
law  that  the  maintenance  thereof  did  not 
constitute  negligence  on  the  port  of  the  mu- 
nicipality. Under  such  circumstances,  how- 
ever, reasonable  men  may  not  differ.  How- 
ever unsatisfactory  the  foregoing  test  may 
be,  yet  it  is  the  only  practical,  and,  all  things 
considered,  the  fairest  test  that  courts  have 
been  able  to  evolve.  A  careful  reading  of 
the  foregotog  cases  we  have  died  in  this 
opinion  demonstrates  the  truth  of  the  fore- 
going statement. 

[3]  We  feel  constrained  to  add  that  it 
must  be  obvious  to  all  that  not  every  raise 
or  projection  to  a  street  or  sidewalk  can  be 
held  objectionable.  Steps  leadtog  from  the 
surface  of  the  street  to  the  surface  of  the 
sidewalk  at  the  curbs,  although  such  steps 
rise  abruptly,  may  nevertheless  not  be 
deemed  obstructions  for  which  the  munici- 
pality may  be  held  liable  to  case  a  pedestrian 
should  fall  over  them  if  they  are  kept '  to 
reasonably  safe  condition  and  repaic.  Then 
agato,  the  municipality  has  a  right  to  adopt 
plans  in  making  Improyements  In  its  streets 
or  In  constructtog  sidewalks,  as  we  have 
pointed  out  to  Ward  v.  Salt  Lake  City,  151 
Paa  90S,  and  to  making  such  improvements 
it  would  not  be  liable  except  for  the  rcosons 
pointed  out  to  that  case.  The  case  at  bar, 
however,  differs  widely  from  all  such  cases. 
Here  ao  abrupt  projection  is  allowed  to  re- 
main where  no  one  would  be  apt  to  look  for 
it  or  expect  It,  and  tostead  of  being  a  raise 
from  a  lower  to  a  higher  level,  aa  a  step 
would  be,  the  projection  Is  a  mere  obstruc- 
tion to  an  otherwise  level  and  smooth  walk. 

It  follows,  therefore,  that  the  court  com- 
mitted no  error  to  refusing  to  direct  the  Jury 
to  return  a  verdict  for  the  defendant 

[4]  Counsel  for  defendant  also  insist  that 
the  court  erred  to  permitting  plaintifl'a  wit- 
ness to  testify  that  they  saw  other  persons 
in  passing  over  the  projection  trip  before 
the  plaintiff  was  tripped  and  felL  In  that 
connection  counsel  contend  that  if  the  evl- 
d«ice  had  shown  that  others  had  tripped 
and  fallen,  then  the  evidence  would  have 
been  competent,  since  It  would  then  have 
constituted  notice  to  the  defendant  that  the 
defect  was  such  as  might  cause  injury;  but, 
they '  contend,  merely  to  show  that  others  in 
passing  over  the  projection  stumbled  or 
tripped  has  no  significance  for  the  reason 
that  it  Is  a  dally  occurrence  for  pedestrians 
to  stumble  or  trip  over  yery  slight  defects. 
We  think  the  evidence  was  proper.  Coua> 
sel's  argument  merely  relates  to  the  weight 
and  not  to  the  competency  of  the  evidence. 
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We  think  the  evidence  proper  both  as  no- 
tice to  the  defendant  and  also  as  characteris- 
ing the  defect  If  counsel's  theory  should 
prevail,  then  whether  a  certain  Incident  was 
proper  evidence  or  not  would  depend,  not 
upon  the  character  of  the  defect,  but  rather 
upon  the  ability  of  the  one  who  tripped  over 
such  defect  to  maintain  his  equilibrium.  If 
Ae  could  control  himself  and  remain  upon 
his  feet,  the  evidence  of  the  fact  that  he 
tripped  would  be  improper,  but  if  he  was 
unable  to  control  himself  and  fell,  then  the 
fact  of  his  fall  would  be  proper  evidence. 
The  distinction  seems  unreasonable.  At  all 
events  It  does  not  commend  Itself  to  cor 
Judgment 

For  the  reasons  stated,  the  Judgment  is 
affirmed,  with  costs  to  respondent 

STBAUP,  C.  J.,  and  McCARTY,  J„  con- 
cur. 


WHEBEITI  V.  DENNIS  et  aL     (No.  2827.) 
(Supreme  Court  of  Utah.    July  17,  191&) 

1.  MOBTGAOES   €=>45ft— FOBECLOSTTRE    BT    AC- 
TION—PU!AniHG—lRKPI-T—NKCE8aiTT. 

In  a  mortgage  foreclosure  suit,  no  reply  ia 
necessary  to  an  answer  claiming  a  homestead 
right,  where  plaintiff  contends  the  acta  pleaded 
do  not  state  a  defense,  for  Comp.  Laws  1907,  § 
2980,  requires  a  reply  only  to  a  counterclaim,  or 
where  plaintiff  confesses  and  avoids. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1334-1336:  Dec.  Dig.  <8s>46e; 
Pleading,  Cent  Dig.  |  339.] 

2.  Reformation  of  Inbtbukknts  9=»45(8)— 
Sufficiency  of  EviniaiicE— Mobtoaoe. 

Reformation  of  a  mortgage  will  be  granted 
only  upon  clear  proof  of  a  mutual  mistake.^ 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |f  167,  168,  179 ; 
Dec.  Dig.  «=>45(S).] 

8.  Venoob  and  Pttbchaseb  «=»262  — Reme- 
dies OF  VENnoB— LiiEN— Retainino  Ttplb. 
A  vendor  who  retains  title  ha*  a  purchase- 
money  lien  upon  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  636;  Dec  Dig.  <£=» 
262.] 

4.  Mortgages  «=»128— Constbuction— Pbop- 
EBTT  Mobtoaobd. 

A  mortgage  given  by  one  partner  to  secure 
a  note  purchasing  the  oUier  partner's  undivided 
half  interest  in  their  property,  and  which  cov- 
ered an  undivided  half  interest  in  the  partner- 
ship property,  held  to  cover  the  mortgagor's 
ratner  than  the  mortgagee's  interest,  where  the 
mortgagee  retained  title  to  liis  share  until  the 
note  should  lie  paid. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  n  248,  261-265;   Dec.  Die  <S=>126.j 

6.  Mobtoaoes   ^=»579— Review- Dktsbmina- 
TioN  of  Catjse— Affibmance. 

A  mortgage  foreclosure  decree  cannot  be  af- 
firmed where  the  findings  and  conclusions  must 
be  corrected  to  show  that  plaintiff  had  a  mort- 
gage on  half  the  property,  and  a  vendor's  Uen 
on  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1656;   Dec.  Dig.  «s>679.] 


6.  Homestead  €=>117—Incttvbbancks— Join- 
der OF  Httbband  and  Wifk. 

A  husband,  with  his  wife's  consent  may 
incumber  their  homestead  under  the  local  stat- 
ute. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  H  191-202;    Dec.  Dig.  «=»117.] 

7.  Dower    <s=>26— Nature— PRioRiTnsa— Pur- 
chase-Money Ci-Anf. 

Under  Comp.  Laws  1907,  |  2826,  the  wife's 
dower  right  in  her  husband's  property  ia  sub- 
ject to  a  purchase-money  claim.* 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  11  67,  68,  71;  Dec  Dig.  <S=»28.] 

&  Apfkai.  akd  Error  «s3ll76(4)— BxTrntaAx 

Directing  Judqmsnt  Below. 

Upon  reversing  an  equity  case,  the  Supreme 
Court  may  direct  the  findings,,  condnsions,  and 
decree  to  be  entered  below. 

[Ed.  Note.— For  other  case*,  see  Appeal  and 
Error,  Cent  Dig.  i  4591;  Dec.  Dig.  «=»1178 
(4)-] 

Appeal  from  District  Court,  'Wasatch  Conn- 
ty;   A.  B.  Morgan,  Judge. 

Mortgage  foreclosure  suit  by  W.  B.  Wher- 
rltt  against  W.  R  Dennis  and  Lysle  Dennis. 
Decree  for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

E.  A.  Walton,  ot  Salt  Lake  City,  and  W. 
S.  Willes,  of  Heber,  for  appellee.  (Charles  J. 
Wablaulst,  of  Heber,  for  appellants. 


FRICK,  J.  On  and  prior  to  the  16th  day 
of  December,  1912,  the  plaintiff  and  the  de- 
fendant W.  R.  Dennla  were  partners  engaged 
In  raising  live  stock  In  Wasatch  county, 
Utah,  and  were  doing  busineas  under  the  firm 
name  of  Wherritt  &  Dennis.  In  addition  to 
the  live  stock  and  other  personal  property 
owned  by  the  firm  it  also  owned  a  ranch  con- 
sisting of  something  over  600  acres,  which 
was  used  l^  the  firm  in  connection  with  Its 
business  aforesaid  and  which  is  specifically 
described  In  the  complaint  On  the  date 
aforesaid  the  partners  entered  Into  an  agree- 
ment in  writing  whereby  it  was  agreed  that 
the  partnership  shonld  be  dissolved,  and  the 
defendant  Dennla  agreed  to  and  did  purchase 
Mr.  Wherrltt's  interest  in  the  partnership 
property  indnding  the  ranch  aforesaid.  As 
a  part  of  the  transaction  the  plaintiff  agreed 
to  assume  and  pay  the  firm's  debts  to  the 
extent  of  $2,601.85,  and  the  defendant  Den- 
nis assumed  and  agreed  to  pay  any  other 
Indebtedness  of  the  firm,  if  there  should  be 
any  in  excess  of  92,501.86.  The  plaintiff  al- 
so was  awarded  all  of  the  firm's  money  on 
deposit  in  the  bank  amounting  to  IM6.96. 
Defendant  W.  R.  Dennis  was  to  have  and 
was  given  possession  of  all  the  other  part- 
nership assets,  Induding  the  real  estate 
aforesaid,  for  which  he  agreed  to  pay  the 
plaintiff  the  snm  of  $7^760,  which  snm  was  to 
be  evidenced  by  a  promissory  note  for  that 
amount,  and  the  payment  thereof  secured  by 
a  mortgage  upon  the  ranch  aforesaid.  The 
terms   respecting   the   proposed   dissolution 


4s»For  other  cases  see  same  topic  aad  KEY-NUMBER  in  all  Kejr-Numberfld  Dlgesu  and  ladazM 
>  Weight  T.  Bailey.  4S  Utah,  6M,  147  Pac.  898. 
•  LumMr  Oo.  v.  Vance,  U  Utah,  14,  88  Pac  8M,I»  Am.  St  K«V.  821. 
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of  said  partnership  and  disposition  of  Its  as- 
sets and  payment  of  its  Indebtedness  were 
set  forth  In  said  agreement  It  was,  among 
other  things,  provided: 

"That  for  and  in  consideration  of  the  anm  of 
97,750,  as  evidenced  by  one  certain  promissory 
note  of  even  date  herewith  and  the  further 
agreements,  conditions,  and  stipulationa  herein- 
after named  and  mentioned,  the  party  of  the 
first  part  hereby  sells  and  so  soon  as  the  afore- 
said sum  of  money  is  paid  in  full  according  to 
the  conditions  of  said  note  and  a  mortKate  to  be 
given  to  secure  the  payment  of  said  note  and  all 
stipulations  and  conditions  herein  set  forth,  said 
note,  mortgage  and  this  agreement  to  be  read, 
construed,  and  taken  together,  have  been  fully 
kept,  pertormed,  and  complied  with,  to  convey 
nnto  toe  said  party  of  the  second  party  by  quit- 
daim  deed  all  right,  title,  and  interest  now  own- 
ed or  that  may  hereafter  be  a«]uired,  in,  of,  and 
to  that  certain  real  property  situated  in  Center 
irecdnct,  Wasatch  county,  state  of  Utah,  fa- 
miliarly known  as  the  Thomas  and  Richardson 
ranch  consisting  of  approximately  600  acres  of 
ground  (more  or  less)  all  of  which  is  now  in- 
closed in  one  piece  and  now  ovrned  by  the  said 
parties  hereto  as  copartners  doing  business  as 
Wherritt  Ac  Dennis. 

"This  agreement,  together  with  other  agree- 
ments are  made  for  the  purpose  of  closing  up 
tlie  said  partnership  heretofore  and  now  exist- 
ing known  and  doing  business  as  said  Wheritt 
ft  X>ennis  and  for  the  purpose  of  making  a  divi- 
sion of  the  property  and  claims  now  existing 
against  said  copartnership  eqnitablv  between  the 
respective  parties  thereto;  therefore,  to  that 
end  the  following  named  conditions  and  agree- 
ments are  hereby  stipulated,  to  wit: 

"That  said  party  of  the  second  part  agrees  to 
pay  said  note  on  or  before  the  16th  day  of  De- 
cember, A.  D.  1917,  with  interest  at  8  per  cent, 
per  annum  from  date  until  paid,  interest  paya- 
ble annually,  and  if  defanlt  shsll  be  made  in 
the  payment  of  either  the  principal  or  any  inter- 
est thereon  then  the  party  of  the  first  part  may, 
at  his  option,  At  any  time  thereafter,  proceed  to 
enforce  the  payment  of  the  whole  amount  then 
due  by  declaring  the  same  then  and  there  due 
and  payable,  by  foreclosure  and  sale  of  the 
mort^ged  premises  according  to  the  tenor  of 
•aid  note  and  mortgage.    *    •    * 

'The  party  of  the  second  part  to  have  immedi- 
ate possession  of  the  aforesaid  lands  and  prem- 
ises together  with  all  Improvements  thereon  and 
appnrtenasces  thereto  belonging,  of  every  kind 
ana  nature,  ineluding  all  water  right  heretofore 
naed  npMi  the  same;  to  have  all  rents,  profits, 
and  iMues  of  every  kind  and  nature  arising 
therefrom  so  long  as  this  sgreement  is  in  force 
and  effect.  The  party  of  the  second  part  to  pay 
all  taxes  and  assessments  levied  against  or  be- 
coming in  any  manner  a  lien  thereon  or  against 
the  same,  both  upon  the  lands  and  improve- 
ments, and  also  the  water  stock  or  riRhts  be- 
longing thereto,  and  no  expense  or  charges  of 
any  )dnd  connected  therewith  shall  be  charge- 
able to  the  said  party  of  the  first  part  hereto, 
and  if  said  party  of  the  first  part  shall  at  any 
time  be  compdled  to  pay  any  such  cliarges  or 
assessments  in  order  to  protect  any  interest  he 
noay  have  in  said  lands,  premises,  or  water 
ri^ts,  or  if  the  said  party  of  the  second  part 
shall  de&inlt  in  the  payment  of  any  interest 
due  on  said  note,  the  party  of  the  first  part 
Diay  at  any  time  thereafter  declare  this  agree- 
ment null  and  void,  and  may  also  declare  the 
whole  of  said  note  then  owing,  both  principal 
and  interest,  immediately  due  and  payable  and 
may  at  once  proceed  to  collect  the  same,  and  all 
moneys  then  or  thereafter  paid  either  under  this 
agreement  or  on  account  of  this  note  shall  then 
and  there  be  forteited  to  the  party  of  the  first 
part  as  rents,  profits,  and  interests  on  account 
of  sole,  and  as  liquidated  damages. 

"That  immediately  upon  the  execution  of  this 


a^eement,  said  note  and  mortgage  and  the  as- 
signment of  the  aforesaid  account  in  the  said 
Bank  of  Heber  City  as  herebi  provided,  steps 
shall  be  taken  to  dissolve  the  aforesaid  partneiv 
ship  of  Wherritt  &  Dennis  according  to  law, 
and  neither  party  to  said  partnership  shall 
thereafter  hold  himself  oat  to  the  public,  eitlier 
directly  or  indirectly,  as  a  member  of  such  part- 
nership nor  shall  he  thereafter,  in  any  manner, 
obligate  the  members  thereof,  or  the  partner- 
ship as  such." 

The  note  and  mortgage  referred  to  in  the 
foregoing  agreement  were  duly  executed  by 
W.  R.  Dennis  and  the  defendant  Lysle  Den- 
nis, his  wife,  but  the  mortgage  covered  only 
"an  undivided  one-half  Interest"  of  the  real 
estate  owned  by  the  partnership,  which  was 
specifically  described,  however,  In  the  mort- 
gage. The  note  for  $7,750  was  made  payable 
In  five  years  from  date.  It  provided  for  the 
payment  of  8  per  cent  Interest,  payable  semi- 
annually. It  was  also  provided  therein  that 
in  case  defanlt  In  the  payment  of  Interest 
should  be  made  the  bolder  might  declare 
the  whole  sum  due  and  payable  forthwith 
and  might  proceed  to  collect  the  same.  The 
note  also  contained  a  stipulation  for  the 
payment  of  an  attorney's  fee  eqnal  to  10  per 
cent  of  the  amount  due  thereon.  The  mort- 
gage practically  contained  the  same  condi- 
tions and  also  contained  a  further  provision 
that  the  mortgagor  should  pay  all  taxes  and 
assessments  against  the  mortgaged  property, 
etc. 

The  plaintiff  retained  the  title  to  bis  undi- 
vided interest  In  the  ranch,  and  the  defend- 
ant W.  R.  Dennis  liaving  made  default  In 
the  payment  of  Interest  and  taxes,  the  plain- 
tiff brought  this  action  to  collect  the  whole 
amount  due  on  said  note  and  to  foreclose  the 
mortgage  aforesaid. 

All  of  the  foregoing  facts  are  alleged  In 
plaintiff's  complaint  and  are  supplemented 
with  other  facts,  to  the  effect  that  it  was 
intended  by  the  parties  to  include  the  whole 
of  the  real  estate  described  In  said  mortgage 
instead  of  only  one  undivided  pne-balf  inter- 
est therein,  and  that  said  one  undivided  one- 
half  interest  was  Inserted  in  said  mortgage 
"by  mutual  mistake  of  the  parties  and  of 
the  scrivener"  in  drawing  the  same,  and  that 
it  was  intended  by  the  parties  that  the  plain- 
tiff's note  was  to  t>e  secured  by  a  mortgage 
upon  the  whole  interest  of  said  real  estate. 
The  plaintiff  therefore  asked  that  tbe  said 
mortgage  be  reformed  so  as  to  cover  the 
whole  interest,  and  that  It  be  foreclosed  as 
reformed. 

W.  R.  Dennis  filed  an  answer  to  tbe  com- 
plaint in  which,  after  admitting  tbe  execn- 
tlon  and  delivery  of  the  note  and  mortgage, 
he  set  up  various  defenses,  among  others, 
that  the  mortgage  was  Intended  to  cover  only 
the  one  undivided  one-half  interest  of  the 
ranch,  namely,  that  portion  Which  be  pur- 
chased from  the  plaintiff,  and  that  his  own 
one-half  interest  was  intended  to  remain  un- 
incumbered. He  also  averred  in  his  answer 
that  It  was  agreed  that  the  plaintiff  and  bia 
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wife  should  execute  a  warranty  deed  for 
plaintiff's  interest  in  said  real  estate,  which 
deed  "should  be  placed  In  escrow  with  de- 
fendant's note  for  the  purchase  price  there- 
of until  said  purchase  price  and  interest 
should  all  be  paid."  He  also  claims  a  home- 
stead right  In  what  he  terms  his  one-half 
Interest 

The  plaintiff  ffled  a  reply  to  W.  B.  Den- 
nis' answer  in  which  the  facts  constituting 
the  alleged  affirmative  defenses  were,  in  ef- 
fect, denied.  The  defendant  Lysle  Dennis, 
as  the  wife  of  W.  R.  Dennis,  also  filed  an 
answer  in  which  she  claimed  a  dower  inter- 
est in  the  undivided  one-half  Interest  of  her 
husband,  and  also  sets  up  the  homestead 
claim  the  same  as  her  husband.  Ko  reply 
was  filed  to  her  answer. 

In  view  that  counsel  for  defendants  vigor- 
ously insists  that  in  failing  to  reply  to  the 
wife's  answer  the  plaintiff  thereby  admitted 
the  averments  contained  therein,  and  for  that 
reason  she  was  entitled  to  Judgment  as  pray- 
ed for,  we  shall  dispose  of  that  matter  be- 
fore proceeding  to  consider  the  questions 
arising  between  the  partners. 

[1]  Counsel  is  in  error  in  hla  contention. 
Our  statute  requiring  a  reply  (Laws  Utah 
1903,  p.  182,  carried  forward  in  Comp.  Laws 
1907,  as  section  2980)  Is  taken  from  the  Code 
of  Iowa.  See  Code  of  Iowa,  Ann.  St.  1897,  f 
3576.  That  section  had  been  repeatedly  con- 
strued by  the  Supreme  Court  of  Iowa  before 
it  was  adopted  in  this  state.  HcQuade  v. 
ColUns,  93  Iowa,  22,  61  N.  W.  213,  decided 
in  1894,  and  cases  there  cited.  It  is  there 
held  that  although  afilrmative  matter  is  set 
up  In  an  answer  amounting  to  a  defense, 
"yet  no  reply  was  necessary  under  our  sys- 
tem of  pleading  unless  the  plaintiff  claimed 
to  have  a  defense  thereto  by  reason  of  some 
fact  in  avoidance  of  the  matter  so  alleged. 
♦  ♦  ♦  The  law  interposed  for  plaintiff  a 
general  denial  of  the  affirmative  matters  in 
the  answer  a\id  plaintiff  was  not  required 
to  file  a  reply  unless  he  wished  to  confess 
and  avoid"  the  facts  set  up  in  the  answer. 
Under  our  statute,  therefore,  while  a  reply 
is  always  necessary  to  a  counterclaim,  yet 
it  is  not  necessary  to  affirmative  defenses, 
unless  the  plaintiff  desires  to  confess  and 
avoid  the  facts  set  up  in  the  answer.  If  he 
merely  desires  to  meet  the  facts  by  negative 
evidence,  the  law,  as  stated  by  the  Iowa  Su- 
preme Court,  denies  the  facts  for  him  and  he 
may  offer  any  evidence  in  reply  which  would 
be  admissible  under  a  general  denial.  As  a 
matter  of  course,  a  plaintiff  may  always  in- 
sist that  the  facts  pleaded  in  an  answer  do 
not  amount  to  a  defense  or  do  not  entitle  the 
defendant  to  what  be  claims  without  filing  a 
reply.  That  is  all  the  plaintiff  claims  as 
against  the  wife  in  this  case.  We  shall  refer 
to  Mrs.  Dennis'  claims  again  hereinafter. 

[2]  Proceeding  now  to  a  consideration  of 
the  respective  claims  of.  the  partners  we 
remark  that  the  principal  matter  that  divides 


them  is:  What  rights  has  the  plaintiff  in  or 
to  the  real  estate  which  was  owned  t>y  the 
partnership  prior  to  its  dissolution  and  to 
what  extent  is  he  entitled  to  relief  In  this 
action?  The  court  found  that  by  mutual 
mistake  of  the  partners  and  the  scrivener 
who  prepared  the  mortgage  only  one  undi- 
vided one-half  interest  in  the  real  estate 
was  inserted  therein,  while  it  was  intended 
to  mortgage  the  whole  interest  to  secure  the- 
payment  of  the  |7,750  note  which  was  given 
to  evidence  the  purchase  price  of  plaintiff's 
Interest  in  the  partnership  property.  The 
court  accordingly  reformed  the  mortgage  so 
as  to  make  it  cover  the  whole  of  the  real  es- 
tate owned  by  the  partnership  and  then  or- 
dered the  same  foreclosed  as  reformed.  We 
have  set  forth  all  of  the  terms  of  the  written 
agreement  entered  into  by  the  parties  upon 
that  point,  and  we  most  confess  that  to  us 
the  terms  of  that  agre^nent  in  that  regard 
seem  somewhat  uncertain  and  ambiguous. 
We  have  carefully  considered  the  evidence 
produced  by  the  parties,  however,  and  from 
it  ire  have  become  convinced  that  the  evi- 
dence, as  contended  by  W.  R.  Dennis,  is  in- 
sufficient to  sustain  the  finding  that  there 
was  a  mutual  mistake  in  drawing  up  the 
mortgage.  We,  in  a  recent  case  (Weight  v. 
Bailey,  45  Utah,  584, 147  Pac.  899),  have  had 
occasion  to  pass  upon  what  la  sufficient  evi- 
dence to  authorize  a  court  of  equity  to  reform, 
the  terms  of  a  written  instrument  The  pre- 
vailing rule  followed  by  the  courts  is  stated 
in  the  headnote  to  that  case  in  the  following 
words: 

"Reformation  of  an  instrament  will  not  be 
granted  upon  a  probability  or  a  mere  prepon- 
derance of  evidence ;  there  beiag  a  presumption 
that  the  instrument  correctly  evidences  the 
agreement  of  the  parties." 

Other  cases  and  authorities  In  support  of 
the  text  are  cited  in  the  course  of  the  opin- 
ion. We  are  clearly  of  the  opinion  that  the 
district  court  erred  in  decreeing  a  reforma- 
tion of  the  mortgage  for  the  reasons  Just 
stated. 

[3-B]  That  error,  however,  does  not  dis- 
pose of  this  appeal,  nor  does  it  put  the  plain- 
tiff out  of  court.  The  evidence  is  clearly  to 
the  effect  that  the  plaintiff  was  to  retala 
the  title  to  his  interest  In  the  partnership 
i-eal  estate  until  the  note  was  paid.  Tbls,  In 
effect,  is  admitted  by  W.  R.  Dennis.  He, 
however,  claims  that  the  plaintiff  was  to 
execute  a  deed  for  his  Interest  in  the  part- 
nership real  estate,  but  admits  in  bis  an- 
swer that  he  was  not  to  obtain  possession  or 
it  until  he  had  fully  paid  the  purchase  price 
of  plaintiff's  interest.  Moreover,  the  great 
preponderance  of  the  evidence  is  to  the  ef- 
fect that  plaintiff  was  to  retain  the  title  to 
his  Interest  until  the  purchase  price  was 
paid.  Neither  is  there  any  doubt  that  tbo 
plaintiff  did  in  fact  reUin  the  tiUe.  Be. 
thereforei  as  a  matter  of  law,  had  a  lien  for 
the  purchase  price  upon  the  interest  he  aold 
to  Dennis.     Dennis'  counsel  contends,  bow- 
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•rer,  tbat  It  wu  the  IntereBt  sold  by  the 
plaintiff  that  was  Included  In  the  mortgage 
and  nothing  else.  In  that  connection  It  Is 
insisted  that  although  the  legal  title  remain- 
ed In  the  plaintiff,  yet  Dennis  obtained  the 
equitable  title  which  was  sufficient  to  sns- 
tain  the  mortgage.  To  oar  minds  the  con- 
tention that  the  interest  sold  by  the  plaintiff 
to  Dennis  was  the  only  interest  Intended 
to  be  mortgaged  Is  not  only  against  the  great 
weight  of  the  evidence,  but  it  is  against  rea- 
son, logic,  and  common  sense  as  well.  Why 
Ebould  the  plaintiff  seek  a  mortgage  on 
property  to  which  he  retained  title?  Upon 
the  other  band,  why  sliould  Dennis. mortgage 
real  estate  the  title  to  which  was  confessed- 
ly in  the  mortgagee?  Common  knowledge  as 
veil  as  the  experience  of  all  men  is  to  the 
contrary.  Mortgages  are  generally  given  on 
that  wnlch  the  mortgagor  owns  and  not  on 
that  which  is  owned  by  the  mortgagee.  We 
are  forced  to  the  conclusion  that  It  was  the 
intention  of  all  concerned  in  the  transac- 
tion to  make  the  mortgage  cover  the  undl- 
rided  one-half  interest  of  Mr.  Dennis,  and 
that  the  plaintiff  should  retain  the  title  to 
the  Interest  he  sold  to  Dennis  until  the  pur- 
chase price  was  paid.  The  plaintiff  thus  had 
a  lien  upon  the  one  undivided  Interest  by 
C(«itract — ^that  is,  by  virtue  of  the  mortgage 
—and  also  had  a  vendor's  lien  upon  the  oth- 
er undivided  one-half  interest  by  virtue  of 
law.  This  is  precisely  what  counsel  for 
plaintiff  contend  for,  and  In  view  of  that  sit- 
uation they  somewhat  forcibly  insist  that  al- 
though the  court  by  its  decree  had  reformed 
the  mortgage  and  foreclosed  it  as  reformed, 
;et  DO  reformation  was  necessary,  and  hence 
the  decree  In  that  regard  becomes  immuterl- 
aL  The  Judgment,  it  is  contended,  should 
therefore  prevail.  The  difficulty  in  pursuing 
such  a  course  is  that  the  findings,  the  con- 
dosions  of  law,  as  well  as  the  decree,  are  all 
based  upon  the  theory  that  the  mortgage 
gbould  be  and  was  reformed  so  that  it  cover- 
ed the  entire  property.  The  mortgage  was 
ordered  foreclosed  and  the  whole  property 
was  ordered  to  be  sold  as  though  it  had  been 
actually  included  in  the  mortgage.  While 
the  aUegatlons  of  the  complaint,  and  the 
prayer  thereot  and  the  evidence  In  support 
of  the  allegations  in  equity,  are  clearly  suffi- 
cient to  Justify  findings,  conclusions  of  law, 
and  a  decree  ordering  a  foreclosure  of  the 
mortgage  against  Dennis'  undivided  one-half 
Interest  in  the  partnership  real  estate,  and 
ate  also  sufficient  to  authorize  a  court  of 
equity  to  establish  and  enforce  a  vendor's 
lien  In  tavor  of  the  plaintiff  upon  the  undi- 
vided <Hie-balf  Interest  sold  by  him  to  Den- 
nis, and  to  order  such  lien  foreclosed  and 
the  whole  premises  sold  under  the  mortgage 
and  the  lien,  yet  the  present  findings,  con- 
clusions of  law,  and  decree  are  wholly  insuf- 
ficient in  substance  to  Justify  such  a  fore- 
dosnre  and  sale.  In  other  words,  when  the 
flndlngB  and  concliuloiia  of  law  authorizing 


a  reformation  of  the  mortgage  are  set  aside, 
as  they  must  be,  then  the  findings,  conclu- 
sions of  law,  and  decree  are  insufficient  to 
authorise  the  sale  of  the  whole  real  estate 
owned  by  the  partnership,  one-half  interest 
of  which  is  covered  by  the  mortgage  and  the 
other  one-half  by  the  vendor's  lien.  The 
findings  and  conclusions  of  law  as  they  now 
stand  are  therefore  wholly  insufficient  to 
support  a  decree  ordering  the  whole  premises 
sold. 

[6]  Tills  brings  us  to  the  defense  of  Mr. 
Dennis,  namely,  that  be  is  entitled  to  carve 
a  homestead  out  of  his  undivided  one-half 
interest  This  claim  Is  predicated  upon  the 
theory  that  the  mortgage  in  question  did  not 
cover  the  interest  he  owned  in  the  partner- 
ship real  estate.  In  view  that  we  have  been 
forced  to  find  against  his  claim  in  that  re- 
gard there  is  nothing  to  the  contention  that 
he  has  a  homestead  right  as  against  plaln- 
tUTs  dalm.  Although  it  wer^  'Conceded  that 
Dennis  could  carve  a  homestead  out  of  part- 
nership  realty,  a  question  we  do  not  pass  on 
now,  yet  he,  with  the  consent  of  his  wife, 
under  our  statute,  oould  incumber  even  an 
existing  homestead.  To  what  extent  the  Leg- 
islature may  authorize  the  homestead  to  be 
sold  upon  execution  is  determined  by  this 
court  In  Lumbe"  Oo.  v.  Vance,  S2  Utah,  74, 
88  Pac.  896,  126  Am.  St  Rep.  828.  There  is 
nothing  in  that  case  which  prevented  Den- 
nis and  his  wife  from  mortgaging  even  the 
declared  homestead  to  secure  the  payment 
of  the  note  in  question. 

[7]  Nor  can  the  claim  of  Mrs.  Dennis  that 
she  has  a  dower  or  other  inchoate  right  in 
the  partnership  property  be  sustained.  Bven 
if  It  were  ccmceded  that  the  wife  has  an  In- 
choate right  in  partnership  real  estate,  a 
question  we  refrain  from  passing  on,  yet,  un- 
der our  statute,  she  would  have  no  such 
right  as  against  a  dalm  for  purchase  mon- 
ey. Her  right  is  expressly  excluded  as 
against  such  a  claim.  Comp.  Laws  1907,  | 
2826,  True,  her  counsel  insists  that  she  did 
not  consent  to  the  mortgage  on  her  husband's 
half  interest^  yet  the  evidence  is  clearly  to 
the  contrary.  There  is  not  sufficient  evidence 
to  Justify  a  finding  of  fraud,  even  though 
the  district  court  had  not  found  against  It, 
which  It  did.  It  follows  that  neither  the 
claim  of  Mr.  Dennis  nor  that  of  his  wife  can 
be  sustained. 

While  there  are  a  number  of  other  ques- 
tions discussed  by  Dennis'  counsel,  yet  they 
all  relate  to  and  are  controlled  by  the  prin- 
cipal question  we  have  discussed.  It  is  un- 
necessary, therefore,  to  devote  further  time 
to  the  other  assignments. 

[S]  In  view  that  this  Is  an  equity  case  we 
can  direct  what  orders  should  be  made  In 
order  to  fully  dispose  of  the  case.  The  Judg- 
ment is  therefore  reversed,  and.  In  so  far 
as  the  findings  of  fact  and  conclusions  of  law 
are  In  conflict  with  our  views  herein,  they 
are  vacated  and  set  aside,  and  the  district 
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court  of  Wasateli  county  is  directed  to  make 
findings  and  conclusions  of  law  to  conform 
to  the  views  herein  expressed  and  to  enter  a 
decree  ordering  the  mortgage  upon  the  un- 
divided one-half  Interest  owned  by  Mr.  Den- 
nis In  the  real  estate  described  In  the  com- 
plaint, and  which  Is  included  In  said  mort- 
gage, foreclosed,  and  farther  to  declare  that 
the  plaintiff  has  a  vendor's  lien  upon  tlte  un- 
divided one-half  interest  by  him  sold  to  said 
Dennis  and  to  direct  that  all  of  said  real 
estate  be  sold  and  the  proceeds  of  sale  be  ap- 
plied to  the  payment  of  plaintiffs  claim,  at- 
torney's fee,  and  costs  of  sale,  and  that  the 
remainder,  if  any,  be  turned  over  to  Mr. 
Dennis. 

It  is  further  ordered  that  each  party  pay 
one-half  of  the  costs  on  this  appeal,  includ- 
tng  all  of  the  costs  in  preparing  the  case 
for  this  court. 

STRAUP,  C.  J.,  and  MORSE,  District 
Judge,  concur. 


BEROW  et  aL  v.  SHIELDS  et  ux.    (No.  2866.) 
.  (Supreme  Court  of  Utah.     July  10,  1916.) 

1.  Husband  and  Wifb*=»1&(14))— LiABn-nr 
OF  Husband— Family  Bxpenseb. 

Under  Comp.  Laws  1907,  I  1206,  providing 
that  both  husband  and  wife  shall  be  liable  for 
indebtedness  for  family  expenses  incurred  by 
either,  the  question  whether  the  indebtedness 
wag  for  necessaries  is  immaterial  if  it  was  for 
legitimate  and  proper  family  expenses. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  134 ;    Dec.  Dig.  «=9l9(14).] 

2.  Appeal  and  E!bbob  «=>1071(5)— Habmlesb 
Errob— Ebboneous  Findino. 

In  an  action  against  a  husband  for  goods 
purchased  bv  liis  wife,  the  finding  that  the 
goods  fumislied  were  not  necessaries,  though 
immaterial,  held  not  prejudicial  where  the  con- 
clusions of  law  in  favor  of  defendant  were  sup- 
ported by  other  sufficient  findings  of  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    {    423S;     Dec.    Dig.    «=» 
1071(5).] 
8.  Husband  and  Wife  <S=>19(1)— Liabh-XTT 

OF    One    fob    Indebtedness    of    Otbkb— 

Favilt  Expenses. 
To  make  either  spouse  liable  for  goods  fur- 
nished the  other,  the  relation  of  husband  and 
wife  must  exist  and  the  indebtedness  must  be 
for  legitimate   and   proper  family    expenses. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  121 ;    Dec.  Dig.  <8=>1'J(1).] 
4.  Husband  and  Wife  e=>19(3)— Liabilitt 

OF    Husband— Debts    of    Wife— Sepaba- 

TION. 

Under  Comp.  Laws  1907,  i  1206,  providing 
that  husband  shall  be  liable  for  debts  contracted 
by  the  wife  "for  expenses  of  the  family,"  where 
a,  husband  permanently  separated  from  bis 
wife  because  of  her  excessive  use  of  intoxicants, 
be  was  not  liable  for  goods  furnished  her  dur- 
ing such  separation ;  no  "family"  existing. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $  123 ;  Dec.  Dig.  «=>19(3).] 

6.  Estoppel  *=>107— Pixading. 

In  an  action  under  Comp.  Laws  1907,  g 
1206,  for  goods  furnished  defendant's  wife, 
plaintiff  cannot  recover  on  the  ground  that 
though  the  family  relation  had  ceased  to  exist 


at  the  time  of  the  sale,  the  defendant  was  es-' 
topped  by  his  conduct  to  deny  liaMlity,  where 
such  estoppel  was  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  g  297;  Dec.  Dig.  «=»10T.) 

Appeal  from  District  Court,  Salt  Lake 
County;    M.  L.  Ritchie,  Judge. 

Action  by  Louis  Berow  and  another  against 
F.  A.  Shields  and  wife.  Judgment  for  de- 
fendants, and  plaintiffs  appeaL    Affirmed. 

Chris  Mathison,  of  Salt  Lake  City,  for 
appellants.  E.  A.  Walton  and  T.  D.  Walton, 
both  of  Salt  Lake  City,  for  respondents. 

FRICK,  J.  The  plaintiffs,  in  their  com- 
plaint, after  alleging  that  they  were  copart- 
ners doing  business,  etc.,  alleged  as  follows: 

"That  on  or  about  the  24tb  day  of  Septem- 
ber, 1912,  at  Salt  I>ake  City,  Utah,  the  defend- 
ants became  indebted  to  the  plaintiffs  in  the 
sum  of  $il5.90  on  account  of  goods,  wares  and 
merchandise  sold  and  delivered  by  the  plaintiffs 
to  the  defendants,  at  their  request  and  for  which 
they  agreed  to  pay.  That  they  have  not  paid 
the  same  nor  any  part  thereof,  by  reason  where- 
of there  is  now  due  and  justly  owing  from  the 
defendants  the  sum  of  $116.90,  together  with 
interest  at  the  legal  rate  from  the  24tb  day  of 
September,  1912.  Tliat  payment  has  been  re- 
quested. 

"Wherefore  plaintiffs  pray  judgment  against 
the  defendants  for  the  sum  of  $115.90,  togeth- 
er with  interest  at  the  legal  rate  from  the  24th 
day  of  September,  1912,  and  for  all  costs  of 
suit" 

The  action  is  based  on  Comp.  Iaws  1907,  { 
1206,  to  which  we  shall  refer  hereafter. 

The  defendant  F.  A.  Shields  alone  appear- 
ed and  filed  an  answer  to  the  complaint,  in 
which,  after  denying  liability,  he  set  up  as 
an  affirmative  defense  that  when  the  Indebt- 
edness was  contracted  by  Mrs.  Shields  his 
former  wife  and  codefendant,  they  were  not 
living  together  as  husband  and  wife;  that 
at  said  time  he  had  commenced  an  action, 
which  was  then  pending  in  the  district  court 
of  Salt  Lake  county,  wherein  he  prayed  for  a 
divorce  from  his  wife  and  that  be  viras  "short- 
ly thereafter"  granted  a  divorce  by  said 
court;  that  said  plaintiff  had  knowledge  of 
the  pendency  of  said  action  and  that  the  de- 
fendant and  his  wife  did  not  live  together  ,aa 
a  family,  or,  by  the  ^erdse  of  ordinary  dili- 
gence, should  have  known  that  such  was  the 
fact  when  they  extended  credit  to  his  former 
wife  and  codefendant 

After  a  trial  to  the  court  findings  of  Cact 
were  made  and  filed  as  follows: 

"That  on  September  24.  1912,  the  plaintiSfs 
sold  upon  credit  to  the  defendant  Mrs.  F.  A. 
Shields  a  lady's  suit  at  the  agreed  price  of 
$32,  and  in  like  manner  did  sell  to  said  Mrs. 
F.  A.  Shields  thereafter  at  the  dates  and  for 
the  prices  mentioned  the  following  goods:  Oc- 
tober 16.  1912,  waist  $7:  October  16.  1912, 
hose,  $1.35 ;  November  29, 1912,  fur  coat.  $64.50: 
November  29,  1912.  hnt  $5.26;  November  2», 
1912,  feather,  $11.50:  December  5.  1912.  comb. 
.'S3.25 :  December  .'>,  1912,  vest,  .$0.20 ;  December 
5,1912,  hose,  $0.35;  April  24, 1913,  coat,  $22.RO. 

"That  no  payments  have  been  made  on  said 
account  except  that  said  Mirs.  F.  A.  S^hields. 
between  the  24th  day  of  September,  1912,  and 
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TAmaxy  B,  1918,  paid  to  tbe  nid  plaintlffa 
on  said  account  sums  aggregatiDg  $3Z 

"That  aaid  goods  were  sold  to  said  Mrs.  F.  A. 
Shields  upon  her  own  credit  and  not  upon  the 
credit  of  tbe  defendant  F.  A.  Shields,  and  the 
nme  were  charged  on  the  books  of  tbe  plain- 
tiSs  to  said  Mrs.  F.  A.  ShieldSi  and  the  same 
tren  none  of  them  necessaries. 

"The  aaid  defendant  F.  A.  Shields  did  not 
know  of  any  such  sales  ontil  long  after  tbe  sama 
were  made;  and  from  and  after  tbe  8tb  day  of 
September,  1912,  the  defendant  F.  A.  Shields 
and  the  defendant  Mrs.  F.  A.  Shields  were  liv- 
ing separate  and  apart  from  each  other,  and  at 
tbe  time  of  aaid  separation  the  said  Mrs.  F.  A. 
Shields  had  been  and  was  weU  provided  for 
by  tbe  defendant  F.  A.  Shields. 

'Tbe  said  separation  was  because  of  the 
fault  of  tbe  defendant  Mrs.  F.  A.  Shields. 

"The  defendant  F.  A.  Shields  brought  in  this 
court  a  suit  for  divorce  on  the  18th  day  of 
September,  1912,  against  tbe  said  defendant 
Mrs.  F.  A.  Shields,  whose  proper  name  is  and 
was  Daisy  I.  Shields,  and  to  the  defendant  F. 
A.  Shields,  in  said  divorce  suit,  was  granted  a 
dirorce  on  the  10th  day  of  October,  1912. 

"The  plaintiffs,  during  the  year  1910,  had 
sold  to  the  defendants  upon  account  three  items 
if  goods  aggregating  $47.  which  account  had 
been  paid,  balanced  and  dosed  March  1,  1911, 
and  thereafter  had  no  dealings  with  tbe  defend- 
ant F.  A.  Shields. 

"Reasonable  inquiry  on  the  part  of  plain- 
tiffs at  the  time  of  said  sales  to  the  defendant 
Mrs.  F.  A.  Shields  would  have  disclosed  to  said 
plaintiffs  tbe  said  separation  and  divorce  pro- 
ceedings. 

"The  plaintiffs  did  not  sell  any  of  the  said 
roods,  ware  or  merchandise,  on  account  of 
which  this  suit  is  brought,  to  tbe  defendant  F. 
A.  Shields;  neither  did  he  receive  tbe  same 
nor  any  benefit  thereof." 

Upon  tliese  findings  the  court  entered  con- 
clusions of  law  that  the  defendant  F._  A. 
Shields  was  not  liable,  and  thereafter  enter- 
ed Judgment  dismissing  the  complaint  as 
against  bim.    Plaintiffs  appeaL 

[1.1]  While  a  number  of  errors  are  as- 
signed, yet  connsel,  in  his  brief,  in  respect 
to  that,  says: 

"All  of  the  assignments  of  error  relate  to 
tbt  question  whether  the  articlea  tumisbed  to 
Utb.  Shields  were  family  expenses  for  which 
the  respondent  F.  A.  Shields  is  liable  and  we 
shall  argue  the  assignments  as  one." 

Connsel,  however,  insists  that  tbe  court's 
finding  that  the  articles  purchased  by  Mrs. 
Shields  were  not  *^ecessarle8,"  under  the 
statute,  is  wholly  immaterial  and  that  tbe 
authorities  are  to  that  effect.  We  tlilnk  the 
contention  is  weU  founded  for  tbe  reason 
that  all  that  is  required  by  the  statute  is  that 
the  things  purchased  are  legitimate  or  proper 
family  expenses.  All  -the  authorities,  as  we 
read  them,  so  hold.  Tbe  finding,  although 
Immaterial,  nevertheless,  did  not  prejudice 
the  plaintiffs  if  the  other  findings  are  suffi- 
cient and  the  conclusioas  of  law  are  right 
Cpon  the  other  questions  involved  counsel 
for  plaintiffs  has  cited  a  large  number  of 
cases.  The  principal  question  discussed,  how- 
ever, by  counsel  for  both  parties  is  whether 
the  defendants,  at  the  time  the  articles  were 
purchased,  lived  together  and.  thus  oonsti- 
tuted  a  family.  Section  1206,  supra,  which 
fflost  oontzOl  .upon  tliat  qiiestion,  provides: 


"The  expenses  of  tbe  family  and  tbe  educa- 
tion of  the  children  are  chargeable  upon  the 
property  of  both  husband  and  wife,  or  either 
of  them,  and  in  relation  thereto  they  may  be 
sued  jointly  or  separately." 

[3]  We  thintc  that  in  order  to  make  either 
spouse  liable  tbe  relation  of  husband  and 
wife  must  exist,  and  the  expenses  for  which 
either,  or  both,  are  liable  must  be  what  are 
termed  family  expenses.  Identical  or  simi- 
lar statutes  are  in  force  in  a  number  of  states. 
Section  1206,  supra,  is  apparently  copied 
from  Iowa.  See  McGlain's  Ann.  Code  Iowa 
1888,  i  3405.  The  same  statute  is  in  force  in 
Illinois,  Colorado,  Washington,  Oregon,  and, 
perliaps,  a  number  of  other  states.  The 
courts  of  those  states  have  had  frequent  oc- 
casion to  pass  upon  the  effect  of  the  statute. 
So  far  as  we  are  advised,  however,  all  of 
those  states  hold  tliat  In  order  to  hold  either 
spouse  liable  under  tbe  statute  the  family 
relation  must  exist,  and  the  tilings  for  which 
recovery  is  sought,  in  an  action  based  on  the 
statute,  must  be  for  family  expenses  Just  as 
the  statute  provides. 

In  Davis  V.  Rltchey,  56  Iowa,  719,  8  N.  W. 
669,  tbe  Supreme  Court  of  Iowa  held  that  a 
wife  could  not  be  held  liable  under  the  stat- 
ute for  money  borrowed  by  her  husband,  al- 
though he  borrowed  It  for  the  purpose  of 
paying  family  expenses  and  used  it  for  that 
purpose.  That  seems  a  somewhat  strict  con- 
struction. 

In  Featherstone  v.  Cbapin,  93  III.  App. 
223,  the  court  held  that  the  statute  "is  not 
to  be  construed  so  as  to  make  the  wife  liable 
for  servioes  rendered  in  caring  for  a  drunken 
husband  with  whom  she  Is  not  livtag  at  the 
time." 

In  Gilman  r.  Matthews,  20  Colo.  App.  170, 
77  Pac.  366,  It  is  said: 

"In  an  action  against  a  wife  for  wearing  ap- 
parel purchased  and  worn  by  tbe  huabaod,  it  is 
not  sufiicient  to  show  that  they  are  husband 
and  wife,  but  it  must  also  be  shown  that  they 
are  living  together,  so  as  to  constitute  a  family." 

The  Judgment  was  accordingly  reversed 
upon  the  sole  ground  that  plaintiff  bad  failed 
to  establish  those  facts. 

In  Schlesinger  r.  Keifer,  30  IIL  App.  257, 
the  court  said: 

"In  this  case  it  appeared  that  the  appellees 
bad  ceased  to  live  together  for  some  months  be- 
fore the  purcbase,  though  the  appellants  had 
no  notice  of  such  separation.  Neither  bad  the 
husband  any  notice  that  tbe  wife  was  buying 
tbe  goods." 

The  court  accordingly  concluded  as  fol- 
lows: 

"The  superior  court  rightly  decided  that  the 
appellees  were  not  liable  under  the  statute  for 
family  expenses  where  there  was  no  family." 

In  Vose  y.  Myott,  141  Iowa,  606,  120  N.  W. 
58,  21  I*  H.  A.  (N.  S.)  277,  it  ia  again  held 
by  the  Supreme  Court  of  Iowa  that: 

The  "statute  does  not  impose  upon  the  wife 
the  expense  of  her  husband's  board  while  ab- 
sent from  their  home  in  contetnplaHom  of  <«f)- 
aratioti."     (Italics  ours.). 

[4]  By  what  we  have  said,  or  from  tbe 
quotations  we  have  Just  made,  we  do  not 
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mead  to  boM  that  the  fitatnte  would  not 
apply  In  a  case  where  the  husband  and  wife 
were  merely  temporarily  living  apart  and 
where  the  family  relation  had  not  in  fact 
been  severed.  That  the  statute  may  still  ap- 
ply In  8uch  a  case  is  well  illustrated  by  the 
Supreme  Court  of  Washington  in  the  case  of 
Russell  V.  Graumann,  40  Wash.  667,  82  Paa 
998,  6  Ann.  Gas.  830.  In  the  case  at  bar. 
however,  the  facts  are  very*  clear  that  the 
family  relation  had  been  intentionally  and 
permanently  severed  at  the  time  the  goods 
in  question  were  purchased  by  the  former 
wife  of  the  defendant  V.  A.  Shields.  Indeed, 
all  the  items  except  the  first  one  were  pur^ 
chased  after  the  husband  had  obtained  a  di- 
vorce from  the  wife  for  her  fault.  It  ap- 
peared that  the  husband  had  cause  to  leave 
his  wife  upon  the  ground  of  her  excessive 
use  of  intoxicants,  and  that  she  frequently 
became  Intoxicated.  If,  therefore,  as  was 
held  by  the  Iowa  court,  a  wife  cannot  be 
compelled,  under  the  statute,  to  provide  for 
her  drunken  husband,  it  is  not  easy  to  per- 
ceive how  a  husband  can  be  required  to  pro- 
vide for  a  drinking  wife  with  whom  be  has 
ceased  to  live.  But,  by  referring  to  the  first 
item,  even  that  was  purchased  after  the  de- 
fendants had  permanently  ceased  to  live  to- 
gether as  husband  and  wife  in  the  family 
relation.  Be  that  as  it  may,  however,  the 
evidence  shows  that  that  item  was  fully  paid 
by  Mrs.  Shields  long  before  this  action  was 
commenced.  ' 

Plaintiff's  counsel  has  also  cited,  and  ap- 
parently strongly  relies  on,  the  decision  in 
Arnold  V.  Keil,  81  IlL  App.  237.  A  mere 
cursory  reading  of  that  case,  however,  will 
disclose  that  the  decision  Is  In  full  accord 
with  all  those  we  have  referred  to  above.  In 
the  latter  case  the  goods  were  purchased  be- 
fore the  husband  left  the  wife  and  were  all 
delivered  on  the  very  day  he  In  fact  did 
leave.  Moreover,  it  Is  not  absolutely  clear 
that  at  the  time  the  husband  did  leave  the 
wife  they  Intended  to  permanently  sever  the 
family  relation. 

Counsel  for  plaintiff  has  severely  criticized 
the  decision  In  Schleslnger  v.  Kelfcr,  supra, 
from  which  we  have  taken  the  liberty  to 
quote.  It  is  not  necessary  to  review  coun- 
sel's criticism  of  that  case  since  if  his  criti- 
cisms were  given  effect  it  would  have  to 
apply  to  practically  all  the  cases  we  have 
quoted  from  and  to  others  to  which  we  have 
not  deemed  it  necessary  to  refer. 

Counsel,  however,  strenuously  insists  that 
the  statute  is  remedial,  that  It  was  intended 
for  ttie  protection  of  the  merchant  and  trad- 
er as  well  as  for  that  of  the  husband  and 
wife,  and  that  It  should  therefore  receive  a 
liberal  construction  and  application.  No 
doubt  the  statute  is  remediaL  It  is  also  clear 
that  its  purpose  is  to  protect  those  mentioned 
by  counsel.  The  statute,  however,  limits  the 
right  of  recovery  for  "the  expenses  of  the 
family,"  It  must  therefore  be  given  a  fftir, 
sane,  and  reas<»able  coostractlou  so  as  not 


to  frustrate  Its  real  purpose  upon  the  one 
hand  and  to  carry  it  beyond  what  it  was  in- 
tended thereby  to  accomplish  upon  the  other. 
When  the  statute  refers  to  the  expenses  of 
the  family  it  necessarily  presupposes  or  as- 
sumes the  existence  of  a  family,  and,  fur- 
ther, that  those  who  usually  comprise  a  fami- 
ly are  in  fact  sustaining  that  relation.  While 
it  is  not  practical — nor  is  it  necessary — to 
determine  In  advance  under  what  circum- 
stances the  family  relation  might  still  be 
deemed  to  exist,  and  while  in  that  regard  the 
facts  and  circumstances  of  each  case  must, 
to  a  large  extent,  be  considered  in  determin- 
ing the  relation,  yet  it  is  quite  clear  under 
all  the  authorities  that  such  a  relation  did 
not  exist  in  this  case  when  the  articles  In 
question  were  sold  to  Mrs.  Shields. 

[S]  Counsel,  however,  further  contends  that 
although  it  were  true  that  the  famUy  relation 
had  in  fact  been  severed  and  had  ceased  to 
exist  at  the  time  the  goods  in  question  were 
purchased  by  Mrs.  Shields,  yet,  in  view  that 
the  defendant  F.  A.  Shields  had  permitted 
his  wife  to  purchase  goods  on  credit  from 
the  plaintiffs  while  the  family  relation  sub- 
sisted and  had  paid  for  them,  and  that  he 
had  not  notified  plaintiffs  of  the  change  of 
relation  between  him  and  his  former  wife, 
therefore  he  should  be  estopped  from  avail- 
ing himself  of  the  defense  that  the  family 
relation  had  ceased  to  exist.  Counsel  for 
defendant  F.  A.  Shields,  however,  insist  thit 
plaintiffs,  in  view  of  the  meager  allegations 
of  their  complaint,  cannot  avail  themselves 
of  the  claim  that  the  defendant  Shields  Is 
estopped,  even  though  the  facts  Justified  such 
a  claim.  We  have  set  forth  all  the  materlnl 
allegations  of  the  complaint  and  It  must  be 
conceded  that  there  is  nothing  pleaded  which, 
in  the  remotest  degree,  could  be  held  to 
savor  of  anything  akin  to  an  estoppel.  Plain- 
tiffs, however,  contend  that  it  Is  not  always 
necessary  to  plead  an  estoppel  in  order  to 
make  It  availing  to  a  party  claiming  such 
to  exist.  While  that  Is  true  as  a  general 
statement,  yet  where,  as  in  this  case,  an  ac- 
tion Is  based  upon  a  liability  created  by  stat- 
ute, and  the  plaintiffs,  while  basing  their  ac- 
tion upon  the  statute,  nevertheless  seek  to 
recover  upon  the  ground  that  the  defendant 
by  his  conduct  has  estopped  himself  from 
successfully  interposing  what  would  other- 
wise constitute  a  defense  under  the  terms  of 
the  statute,  we  think,  under  all  the  authori- 
ties on  pleading,  the  plaintiff  must,  in  order 
to  avail  himself  of  such  an  estoppel,  plead  it. 
Under  such  circumstances  the  estoppel  be- 
comes what  is  termed  "an  element  of  tbe 
cause  of  action,"  and  when  such  is  the  case 
the  estoppel  should  be  pleaded.  The  general 
rule  in  respect  to  when  estoppels  in  pals  must 
be  pleaded  and  when  they  may  be  avaUed  ol 
without  pleading  them  Is  tersely,  and,  aa  vre 
think,  correctly  stated  in  16  Cyc.  806-SOO. 
Under  the  rule  there  stated  tbe  plaintiffs  in 
this  case,  in  order  to  avail  themselves  of  the 
alleged   estoppel,   should   have   pleaded    It. 
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They  certainly  had  the  opportnntty  to  do  ad 
and  the  alleged  estoppel  olearly  constltated 
go  element  of  their  cause  of  action  if  they 
sought  to  make  it  availing.  Not  hariag 
pleaded  the  estoppel  the  trial  court  was  not 
required  to  consider  that  pliaae  of  the  case. 
For  the  foregoing  reasons  the  question  of 
whether  there  was  or  was  not  an  estoppel,  or 
to  what  extent  such  an  estoppel  is  available 
under  the  statute  in  question,  is  not  properly 
before  lis  for  review,  and  we  express  no  opin- 
ion upon  those  questions. 

The  Judgment  is  affirmed,  with  costs  to  the 
defendant  F.  A.  Shields. 

STBAUP,  C.  X,  and  McCARTT,  J.,  ooncar. 


KETCHTJM  COAI,  CO.  ▼.  CHRISTENSBN, 
District  Judge,  «t  al.     (No.  2942.) 

(Supreme  Court  of  Utah.    July  1,  1916.) 

1.  Mandajcvs  «s>164(3)  —  Pubadino  —  Aw- 

8WEK. 

A  defendant  in  a  mandamus  proceeding 
may  file  an  answer  and  raise  issues  of  fact,  and, 
vhen  he  does  so,  the  Si^reme  Court  may  refer 
gach  issues  to  the  district  court  for  a  bearing 
and  findings  thereon ;  but  when  the  question 
presented  to  the  Supreme  Court  turns  upon  the 
nets  admitted  by  a  demurrer  in  the  district 
court  and  the  only  question  is  whether  upon 
such  facts  the  judgment  of  the  district  court 
shoald  not  have  been  in  favor  of  the  applica- 
tion, the  defendant  may  not  for  the  first  time 
deny  the  truth  of  the  facts  in  the  Supreme 
Court 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  348,  849;    Dec.  Dig.  «=>164(3).] 

2.  JTTBT     ^=19(3)— RlOHT    TO     JUKT     TBIAL— 

Uandamdb. 

Upon  questions  of  fact  raised  in  a  manda- 
miis  proceeding,  either  party  is  entitled  to  a 
jury  trial  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  I  106;   Dec.  Dig.  <S=>19(3).] 

3.  EiUNKNT   Domain   €=3249  —  BirFOBCsuEKT 
or  JuDOMBNT— Form   op  Pkoceedinq — Rk- 

UEP — CONTKKPT. 

An  application  to  the  district  court,  though 
in  form  an  application  to  puaish  defendant  for 
contempt  of  court,  the  sole  purpose  of  which 
was  the  enforcement  of  the  order  or  judgment 
of  such  court  entered  in  a  condemnation  pro- 
eeeriing,  giving  plaintiff  posseasion  of  a  strip  of 
pround  for  a  mine  tramway  was  not  a  prooeed- 
ing  for  the  sole  purpose  of  enforcing  respect  for 
tbe  court's  order  or  judgment  hut  to  require  the 
ronrt  to  protect  a  right  based  upon  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
mwn,  Cent  Dig.  t  646;    Dee.  Dig.  <8=»249.]  . 

4.  Makdakus  <S=355— BiiFOBOJCiaitn:  of  Juua- 

MiTNT. 

Where  a  judgment  can  be  enforced  merely 
br  issuing  a  writ  of  execution,'  a  mandate  wIU 
issue  to  require  the  execution  to  issue. 

[Ed.  Note.— For  ether  cases,  see  Mandamus, 
Cent  Dig.  |}  109-112;   Dec  Dig.  <S=)55.] 

5.  Mandakvs  «=>28  — REUEr  — Mattebs  or 
DisoBsnoN. 

'  The  Supreme  Court  may  not  by  means  of  a 
writ  of  mandate  control  or  direct  the  discretion 
e(  an  infeeiqr , court 

[Ed.  Note. — For  other  eases,  see  Mandamus, 
Csnt  Dig.  S  84 ;   DecTDig.  «=.28.1 


6.  Mahdamus   «ts»2e  — Reuxf  — PBOoXEDina 
WITH  Cause. 

In  a  case  which  has  not  proceeded  to  judg- 
ment, an  inferior  court  may  merely  be  compel- 
led to  act  or  go  forward  in  case  it  refuses  or 
fails  to  do  BOk 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  g  62 ;   Dec.  Dig.  ^=926.] 

7.  Mardaicub    ®=>64— Rxusr— Ertobceiubnx 

OF  JUDOMENT. 

Where  a  coal  company;  instituted  a  condem- 
nation proceeding  in  a  district  court  and  ob- 
tained an  order  or  judgment  giving  it  possession 
of  the  surface  of  a  strip  of  ground  owned  by  de- 
fendant companies  for  use  for  the  construction 
of  a  tunnel  and  tramway,  and,  after  it  had  part- 
ly constructed  the  tramway,  applied  to  the  dis- 
trict court  for  an  order  against  defendant  com- 
fianies  and  their  emp]oy6s  to  show  cause  why 
her  should  not  be  najndged  guilty  of  rontempt 
in  interfering  with  the  construction  of  the  tram- 
way and  be  required  to  obey  the  condemnation 
judgment,,  and  the  court  sustained  the  demurrer, 
the  Supreme  Court,  on  original  application  for 
mandamus,  might  issue  its  mandate  requiring 
that  the  condemnation  judgment  be  enforced, 
since  the  enforcement  of  the  judgment  was  a 
duty  of  the  district  court,  and  not  a  matter  of 
its  discretion. 

[Ed.  Note.— h'or  other  cases,  see  Mandamus, 
Cent  Dig.  i  108;    Dec.  Dig.  «=»54.] 

8.  Mandamttb  iS=»3(1),  4(1)— Remedy  by  Ap- 
FEAt  OB  Writ  of  Ebbob. 

A  writ  of  mandamus  may  not  be  issued  as 
a  substitute  for  a  writ  of  error  or  the  right  of 
n]tpeal,  and  tie  court  may  not  have  recourse  to 
the  writ  merely  because  there  is  no  other  rem- 
edy. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  8,  9.  11,  17-19;  Dec.  Dig.  <8=» 
3(1).  4(l)!l 

Mandamus  by  the  Ketchum  Coal  Company 
against  A.  H.  Cbristenseo,  Judge  of  the  Dis- 
trl<*t  Court  of  Carbon  CJonnty,  and  others. 
Permanent  writ  of  mandamus  ordered  to  is- 


Boyd,  De  Vine  &  Bccles,  of  Ogden,  B.  A. 
Walton  and  T.  D.  Walton,  both  of  Salt  Lake 
City,  and  C.  S.  Price,  of  Price,  lor  plaintiff. 
M.  P.  Braffet,  Van  Cott,  Allison  &  Rlter,  and 
Dickson,  Ellis,  Ellis  &  Scbulder,  all  of  Salt 
Lake  City,  for  defendants. 

FRICK,  J.  The  plaintiff,  a  corporation, 
filed  its  application  in  due  form  in  this  court 
praying  for  an  alternative  writ  of  mandate 
against  the  defendants  named  in  the  title. 
The  facts  upon  which  the  application  afore- 
said is  based,  and  which  facts  were  stated 
in  an  application  to  the  district  court  of 
Carhon  county,  Utah,  as  hereinafter  made  to 
appear,  in  substance  are  as  follows: 

The  plaintiff  is  a  corporation  and  is  the 
owner  of  a  partially  dev'eloped  coal  mine  and 
is  endeavoring  to  mine  coal  and  to  place  the 
same  on  the  market  fcir  general  use.  The 
Pleasant  Valley  CV>al  Company  and  the  'Utah 
^el.  Company  are  likewise  corporations  own- 
ing coal  mines '  adjacent  to  the  plaintiff's 
mine  which  mines  are  developed  and  said 
companies  are  engaged  In  mining  and  selling 
coal  for  general  use.     The  defendants  Cowie 
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and  Thompson  are  employes  of  said  compa- 
nies, and  Is  the  matters  hereinafter  stated 
acted  under  the  direction  of  and  for  said 
companies,  and  the  defendant  Bon.  A.  H. 
Chrlstensen  is  the  judge  of  the  district  court 
of  Carbon  county,  Utah.  In  the  year  1913 
the  plaintiff,  in  a  condemnation  proceeding 
duly  institnted  under  our  statute  against 
the  defendant  coal  companies,  obtained  an 
order  or  Judgment  giving  it  possession  and 
occupancy  of  the  surface  of  a  strip  of  ground 
owned  by  said  companies  60  feet  in  width 
by  about  1,300  feet  in  length.  The  purposes 
for  which  possession  of  said  strip  of  ground 
was  obtained  and  ordered  by  the  court,  and 
the  character  of  said  possession,  are  stated 
in  the  order  or  Judgment  aforesaid  as  fol- 
lows: 

"Said  occupancy  is  for  the  use  of  said  strip  of 
land  for  the  driving  and  construction  of  a  tun- 
nel or  tunnels  for  the  laying  of  the  necessary 
tracks  and  for  the  construction  and  operation  of 
a  tramway  or  tramways  and  for  the  purposes 
and  uses  as  in  said  complaint  set  forth  as  in- 
dicated on  map  attached  to  said  complaint  mark- 
ed Exhibits  A  and  O.  lie  plaintiff  is  given  the 
exclusive  possession  of  the  entire  strip  above 
described  with  this  exception:  At  the  point  of 
interRection  of  plaintiff's  proposed  tramway  with 
the  Willow  Creek  tramway  of  the  Pleasant  Val- 
ley Coal  Company,  the  plaintiff  is  only  given  the 
right  to  construct  its  tramway  beneath  the  Wil- 
low Creek  tramway  at  such  point  of  intersec- 
tion and  in  such  a  way  as  not  to  endanger  the 
Willow  Creek  tramway  or  impair  its  strength  or 
stability  and  the  safe  operation  of.  cars  there- 
over. Should  any  controversy  arise  between  the 
parties  as  to  the  safe  and  proper  manner  of  con- 
structing the  plaintiff's  tramway  beneath  the 
Willow  Creek  tramwa:^,  the  matter  shall  be  re- 
ferred to  the  court  or  judge  at  chambers  at  any 
place  within  the  district  on  three  days'  notice 
to  the  opposite  party.  When  the  plaintiff  is 
ready  to  construct  its  tramway  beneath  the  Wil- 
low Creek  tramway  it  shall  so  notify  the  Pleas- 
ant Valley  Coal  Company  which  is  hereby  given 
the  right  to  have  a  representative  present  when 
construction  work  is  going  on  to  see  that  the 
Willow  Creek  tramway  is  properly  protected." 

Pursuant  to  that  order,  the  plaintiff  took 
Immediate  possession  of  the  strip  of  ground 
and  constructed  a  temporary  tramway  there- 
on and  shipped  some  coal.  In  January,  1916, 
the  plaintiff  made  preparation  to  construct 
a  permanent  tramway,  or,  what  is  termed  in 
said  application,  "a  permanent  tramline"  for 
the  purpose  of  reaching  the  Denver  &  Rio 
Grande  Railroad  Company's  tracks  with  said 
line  80  that  plaintiff  could  transport  the  coal 
mined  In  Its  coal  mine  over  said  strip  of 
ground  by  means  of  said  tramline  to  such 
railroad  tracks,  to  be  there  loaded  upon  the 
cars  of  said  railroad  company  for  transpor- 
tation. The  plaintiff,  in  the  application  to 
the  district  court  aforesaid,  sets  forth  si>e- 
dflc  acts  of  Interference  by  the  defendant 
coal  companies  through  their  employes  afore- 
said, and  that  by  such  acts  of  Interference 
said  defendants  are  actually  preventing 
the  plaintiff  from  transferring  the  neces- 
sary lumber  and  material  to  be  used  in  the 
construction  of  said  tramway  from  the  rail- 
road tracks'  of  said  Dearer  ft  Bio  Grande 


Railroad  C6mi>nny  to  said  ^rip  of  gronnd. 
which  lumber  and  material  are  Intended  to 
be  nsed  in  the  construction  of  said  permanent 
tramway  or  tramline  for  the  purposes  afore- 
said. The  plaintiff,  in  the  application  to 
said  district  oonrt,  also  alleged  other  acts 
of  interference  aa  foUows: 

"That,  notwithstanding  the  opposition  of  the 
defendants,  the  plaintiff  has,  to  a  considerable 
extent,  developed  its  coal  mine  and  shipped  some 
coal,  and  is  now  ahle  to  produce  without  delay 
large  quantities  of  coal  for  which  it  has  orders 
to  the  amount  of  thousands  of  tons,  and   the 

Elaintlff's  work  and  mining  operations  are,  and 
ave  been,  suspended  sjuqee  the  last  day  ot  April, 
1916,  wholly  by  reason  of  their  improper  and 
unlawful  maintenance  bythe  said  Pleasant  Val- 
ley Coal  Company  and  Utah  Fuel  Company  of 
several  electric  and  power  lines  and  wires  over, 
upon,  and  across  the  said  60-foot  strip  of  land 
at  an  elevation  substantially  the  same  distance 
from  the  surface  of  the  ground  as  the  tracks  of 
plaintiff's  proposed  tramline;  that  said  wires 
and  electric  Unes  to  the  number  of  about  five 
(5)  were  placed  across  said  premises  long  after 
the  order  of  occupancy  referred  to  in  the  orig- 
inal aflSdavit  was  granted,  and  a  new  pole  line 
was  erected  by  said  defendants  to  carry  said 
wires  long  after  said  order  of  occupancy  was 
made  and  without  the  consent  of  the  plaintiff; 
said  lines  and  wires  were  so  placed  and  con- 
structed and  maintained  as  to  interfere  with  and 
prevent  the  construction  and  completion  of 
plaintiff's  said  tramline,  and  said  tramline  and 
trestle  therefor  was,  on  or  about  the  1st  day  of 
April,  1916,  completed  and  constructed  up  to 
the  close  vicinity— within  five  (5)  feet — of  said 
wires,  and  plainnff  cannot  proceed  further  with 
the  construction  of  its  said  tramline,  by  reason 
whereof  plaintiff's  work  is  at  a  standstill,  and 
said  condition  has  existed  since  the  1st  day  of 
April,  1916,  to  the  great  loss  and  damage  of  the 
plaintiff.  *  *  '  *  Affiant  further  states  that  it 
is  readUy  practicable  to  either  put  the  said 
wires  in  conduits  or  to  elevate  the  same  so  as 
not  to  interfere  with  the  plaintiffs  said  work 
or  the  defendants'  use  of  the  same;  that  the 
same  can  be  elevated  at  an  expense  of  $50  or 
less." 

Upon  the  foregoing  facts  the  plaintiff  ask- 
ed the  district  court  aforesaid  to  Issue  an 
order  directed  to  said  defendant  coal  com- 
panies and  to  said  Cowie  and  Thompson, 
their  employ^  as  aforesaid,  to  show  cause 
why  they  should  not  be  adjudged  guilty  ot 
contempt  and  that  they  be  required  to  "obey 
and  respect  said  order"  (the  order  giving 
plaintiff  possession  of  said  strip  of  ground). 
All  order,  as  prayed  for,  was  duly  Issued  by 
said  court  and  served  on  said  coal  companies 
and  said  employ^.  They  appeared  by  their 
counsel  and  entered  a  general  demurrer  to 
the  application.  Upon  a  hearing,  on  the  25tli 
day  of  April,  1916,  said  demurrer  was  sus- 
tained by  said  court  The  plaintiff  then 
presented  Its  application  to  this  court  fai 
which  all  the 'foregoing  facts,  with  others, 
are  set  forth  and  in  Which  application  it 
prays  "that  a  writ  of  mandate  Issue  to  the 
end  that  said  judgment  (the  order  or  Judg- 
ment giving  plaintiff  possession  of  said  strip 
of  ground)  be  enforced." 

This  court  Issued  an  alternative  writ  of 
mandate  directed  to  all  the  defendants  to 
which  they  Interposed  a  motion  to  quash 
upon  substantially  the  following  grounds. 
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(1)  That  tbe  facts  Stated  In  tbe  application 
for  the  writ  do  not  entitle  tlie  plaintiff  to 
the  relief  prayed  for  "or  to  any  relief";  (2) 
that  this  court  1b  "without  Jurisdiction  to 
control  or  In  any  way  direct  ttie  lower  court 
In  the  exercise  of  its  Jurisdiction  and  discre- 
tion to  Judicially  determine  tbe  matters  and 
things  referred  to  In  said  affldavit";  and 
(3)  that  it  affirmatively  appears  from  said 
an>llcation  that  tbe  district  court  "exercised 
its  Jurisdiction  and  Jadicially  determined  the 
qnestioQS  presented  to  it  *  *  *  on  the 
hearing  of  the  contempt  proceedings  referred 
to  In  said  affidavit."  With  the  motion  to 
qnasb  defendants  have  also  filed  an  answer 
In  which,  while  admitting  all  the  allegations 
of  tndncement  stated  In  the  application  to 
this  court,  they  nevertheless  deny  some  of 
the  allegations  which  were  contained  in  tbe 
affidavit  filed  in  the  district  court  of  Carbon 
county  and  to  which  they  had  demurred, 
and  which  demurrer  was  sustained  as  before 
stated.  The  denials,  therefore,  merely  at- 
tempt to  raise  an  issue  upon  the  facts  stated 
In  the  application  to  tbe  district  court  and 
oot  to  the  facts  which  confer  Jurisdiction  up- 
on this  court  In  a  proceeding  of  this  char- 
acter. 

[1,2]  While  In  a  mandamus  proceeding  a 
defendant  may  file  an  answer  and  raise  Is- 
saes  of  fact,  yet,  when  he  does  so,  this  court 
may  refer  the  Issues  of  fact  to  the  district 
coort  for  a-  hearing  and  findings  thereon. 
Upon  qnestions  of  fact  either  party  Is  en- 
titled to  a  Jnry  trial  in  snch  a  proceeding  un- 
der our  statute.  When,  however,  as  In  this 
case,  the  question  presented  to  this  court 
most  turn  upon  the  facts  that  were  admitted 
by  the  demurrer  in  the  district  court,  and 
the  sole  question  is  whether,  upon  the  conced- 
ed facts,  the  Judgment  of  the  district  court 
shonld  not  have  been  in  f^vor  of  the  applica- 
tion, then  the  defendant  may  not,  for  the 
first  time,  deny  the  truth  of  the  facts  in 
this  court  which  were  admitted  in  the  dis- 
trict court  and  upon  which  that  court  enter- 
ed Judgment  For  the  purposes  of  this  pro- 
ceeding, the  defendants  mnst  stand  or  fall 
upon  the  demurrer  filed  In  the  district  court. 
If  they  desired  to  raise  an  issue  of  fact  they 
shonld  have  filed  an  answer  In  the  district 
court  and  not  stood  on  their  demurrer  as 
they  did.  In  view  of  the  conclusions  reach- 
ed, however,  we  desire  to  state  here  that  aft- 
er this  case  gets  back  to  tlie  district  court 
tbe  defendants  may,  by  leave  of  that  court, 
file  an  answer  and  may  raise  such  Issues  of 
fiict  as  they  may  be  advised,  but  they  may 
Dot  do  that  here  and  by  that  means  prevent 
this  court  from  passing  judgment  upon  the 
questions  presented  by  tbe  application  in 
the  court  below  which  qnestions  were  based 
upon  facts  admitted  by  the  demurrer.  If 
any  other  rule  were  adopted  this  court  could 
al«rays  be  prevented  from  directing  the  en- 
forconentot  tbe  Judgment  of  inferior  courts. 
Ws  shall  theicfofe  ILnit  oar  dlscasBton  to 


the  motion  to  quash  the  application,  tbe  legal 
effect  of  which  is  the  same  as  though  a  gen- 
eral demurrer  bad  been  Interposed. 

[t]  The  motion  to  quash  is  based  upon 
three  grounds,  which  we  have  hereinbefore 
set  forth.  In  our  Judgment  there  is  no  merit 
to  the  first  ground  stated  in  the  motion  to 
qnash,  and  we  shall  therefore  devote  no 
time  to  that  ground.  The  real  qnestions 
arise  upon  the  second  and  third  grounds  of 
the  motion.  Those  two  grounds  may,  how- 
ever, be  considered  together.  The  first  ques- 
tion to  be  determined,  however,  is.  What 
was  sought  to  be  accomplished  by  making 
the  application  to  the  district  court?  While 
it  Is  true  that  in  form  the  application  was 
one  to  punish  for  contempt  of  coort,  yet,  in 
its  essence,  the  sole  purpose  of  the  applica- 
tion was  the  enforcement  of  the  order  or 
Judgment  entered  In  the  condemnation  pro- 
ceeding giving  plaintiff  possession  ot  the 
strip  of  ground  hereinbefore  referred  to  for 
the  purposes  before  stated.  It  was  therefore 
not  a  proceeding  Institnted  for  the  sole  pur- 
pose of  vindicating  the  dignity  of  and  en- 
forcing respect  for  the  court's  order  or  Judg- 
ment, but  was  for  tbe  purpose  of  enforcing 
a  right  based  upon  the  order  or  Judgment 
aforesaid.  When,  therefore,  we  look  beyond 
the  mere  form  of  the  proceeding,  that  is,  the 
application  to  punish  the  defendants  as  for  a 
contempt,  it  becomes  quite  apparent  that 
the  application  both  In  fact  and  in  law  was 
for  the  sole  purpose  of  enforcing  the  Judg- 
ment or  order  of  the  district  court  in  tbe 
condemnation  proceeding.  In  other  words, 
the  real  purpose  of  the  application  was  to  re- 
quire the  court  to  protect  and  enforce  plain- 
tiff's rights  under  the  order  or  Judgment. 
The  Supreme  Court  of  California,  in  a  simi- 
lar proceeding  entitled  Merced  Mln.  Co.  v. 
Fremont,  7  CaL  ISO,  states  tne  proposition 
thus: 

"It  is  true  that  the  proceeding  is  in  form  a 
case  of  contempt,  while  it  is  in  substance  a  pri- 
vate right." 

This  is  precisely  the  dtuatlon  here.  It  Is 
manifest,  therefore,  that  the  real  purpose  of 
plaintiff's  application  in  tbe  district  court 
was  to  require  that  court  to  enforce  its  or- 
der or  Judgment  which  was  being  violated 
and  disregarded  by  tbe  defendants,  and, 
that  court  having,  upon  the  conceded  facts, 
refused  to  do  so,  tbe  application  to  this 
court  is  to  require  tbe  district  court  to  en- 
force its  Judgment 

[4-7]  It  has  become  elementary  that  man- 
damus is  the  proper  remedy  to  require  in- 
ferior courts  to  enforce  their  Judgments.  If 
a  Judgment  can  be  enforced  by  merely  Issu- 
ing a  writ  of  execution,  a  writ  of  mandate 
will  issue  to  require  tbe  execution  to  issue. 
All  Judgments  can,  however,  not  thus  eas- 
ily be  enforced.  Whatever  may  be  the  prop- 
er method  of  enfiorcement,  howevor,  the 
court  in  which  the  Judgment  was  entered 
and'  wliera  It  EemalnK  in  force  and  eflSect; 
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duty,  tj  mandatnns,  fee  coerced  to  pursue 
that  method  for  the  enforcement  of  Its  Judg- 
ment. The  proposition,  therefore,  that  was 
so  earnestly  argued  by  defendants'  counsel 
at  the  hearing  upon  the  motion  to  quash, 
namely,  that  this  Is  a  case  where  the  district 
court  in  passing  upon  the  demurrer  bad 
exercised  its  discretion  and  Jurisdiction  and 
that  mandamus  will  not  lie  In  any  case 
where  an  inferior  court  has  acted  and  exer- 
cised its  discretion,  does  not  apply.  True,  a 
demurrer  was  Interpoeed  to  the  application 
and  the  district  court  acted  upon  it  and  en- 
tered an  order  or  Judgment  sustaining  the 
demurrer.  Now,  if  such  had  occurred  In 
any  pending  case  where  the  questions  .  re- 
specting the  ultimate  rights  of  the  parties 
before  the  court  were  stUl  in  litigation,  that 
is,  still  undettermlned,  then  the  contention 
of  defendants'  counsel  would  be  sound.  This 
court  may  not,  by  means  of  a  writ  of  man- 
date, control  or  direct  the  discretion  of  an 
inferior  court,  however  humble  that  tribunal 
may  be.  In  any  case,  therefore,  which  has 
not  proceeded  to  Judgment,  the  inferior 
court  may  merely  be  compelled  to  act  or  go 
forward  in  case  it  refuses  or  falls  to  do  so, 
but  Its  Judicial  acts  or  discretion  may  not 
be  controlled  to  any  extent  by  a  superior 
court  by  a  writ  of  mandate.  If,  however,  in 
any  matter  in  litigation  or  dispute  of  which 
the  Inferior  court  has  Jurisdiction,  it  has 
regularly  proceeded  to  Judgment  and  has  Ju- 
dicially determined  and  declared  the  rights 
of  the  parties  to  the  proceeding,  then  the 
court  may  not  exercise  Its  discretion  with 
regard  to  whether  it  will  or  will  not  enforce 
a  Judgment  thus  regularly  entered.  When 
the  Judgment  is  once  entered,  and  under  the 
law  is  an  enforceable  Judgment,  the  party  in 
whose  favor  it  is  rendered  has  a  clear  right 
to  have  the  same  enforced,  and  if  any  one 
attempts  to  Interfere  with  that  right  It  is 
also  the  clear  legal  duty  of  the  court,  in 
case  a  proper  application  is  made,  to  en- 
force the  Judgment.  It  may  be  said,  how- 
ever, that  in  such  a  case  an  application  of 
some  kind  must  be  made  to  the  court,  and 
that  that  court  must  exercise  some  discre- 
tion regarding  the  sufficiency  of  the  applica- 
tion. That  no  doubt  is  true.  It  is,  however, 
true  only  to  a  limited  extent  and  that  court 
may  not  arbitrarily  or  capriciously,  or  for 
any  reason  except  a  sufficient  legal  reason, 
refuse  to  act  when  the  fact  is  conceded  that 
the  enforcement  or  the  enjoyment  of  the 
fruits  of  the  Judgment,  as  the  case  may  be, 
is  denied.  To  permit  such  a  course  would 
be  tantamount  to  permitting  a  court  to  en- 
ter a  Judgment  but  thereafter  deny  its  en- 
forcement When,  therefore,  as  In  this  case. 
It  is  admitted  by  the  demurrer  that  a  Judg^ 
ment  was  duly  and  regularly  entered ;  that 
the  same  is  in  full  force  and  effect;  that  the 
resiwndents  had  Interfered  and  are  persist- 
ing in  Interfering  with  the  plaintiff  in  its 
right  to  enjoy  the  fruits  of  the  Judgment, 
then  the  court  may  not  say'tiiat  itwlU  not 


enforce  the  judgment:  Under  sad!  drcmn- 
stances  the  law  gives  plaintiff  the  right  to 
have  the  Judgment  enforced  and  imposes  the 
duty  upon  the  court  to  enforce  It,  and  no 
discretion  is  vested  in  the  oonrt  wbetber  it 
will  enforce  it  or  not 

The  following  authorities  discuss  and  ap- 
ply the  principles  we  have  discussed  thus 
far:  Merced  Min,  Ck>k  r.  Fremont  supra; 
Raleigh  v.  District  Court  24  Mont  300,  61 
Pac.  991,  81  Am.  St  Rep.  481;  Montgonvery 
V.  Judge,  100  Mich.  436,  59  N.  W.  148 ;  Croclt- 
er  V.  Conrey,  Judge,  140  CaL  213,  73  Paa 
1006;  2  Spelling,  Ex.  Rem.,  |  1418;  State  v. 
Kansas  City  Court  of  Appeals,  97  Mo.  331, 
10  S.  W.  865,  3  L.  R.  A.  482 ;  People  t.  Dis- 
trict Court,  46  Colo.  386,  104  Pac.  484,  24 
L.  R.  A.  (N.  S.)  886,  133  Am.  St  Sep.  84. 
The  last  case  referred  to  is  a  case  precisely- 
like  ,the  case  at  bar.  In  that  case  the  dis- 
trict court  of  Jefferson  county,  Colo.,  tn  a 
condemnation  proceeding,  like  the  district 
court  in  this  case,  had  entered  a  Judgment 
condemning  a  certain  strip  of  ground  and 
had  given  the  condemner  the  right  of  pos- 
session. When  that  right  was  disputed,  how- 
ever, and  the  condemner  had  made  applica- 
tion to  have  his  rights  enforced,  the  court, 
the  same  as  here,  refused  to  enforce  the 
Judgment  Application  was  therefore  made 
to  the  Supreme  Court  of  Colorado  for  a  writ 
of  mandate  to  require  the  lower  court  to 
enforce  the  Judgment  of  condemnation.  In 
the  course  of  the  opinion  the  Supreme  Court 
of  Colorado,  in  referring  to  the  duty  of  the 
lower  court  to  enforce  the  Judgment  says: 

"Instead  of  issuing  a  proper  writ  (a  writ  of 
mandate)  for  the  prompt  and  efficient  enforce- 
ment of  its  dear  and  unequivocal  decree,  with- 
out jurisdiction  or  authority,  as  it  seems,  it  at- 
tempts by  its  order,  upon  the  relator's  applica- 
tion for  such  writ,  to  modify  the  force  and  effect 
of  that  solemn  and  binding  judgment,  in  which 
all  parties  acquiesced.  The  duty  of  the  court  to 
grant  an  order  for  the  writ  prayed  was  and  ia 
clear,  and  the  right  of  the  relator  to  have  it 
equally  plain.  Its  issuance  involves  the  exer- 
cise of  no  judicial  discretion;  it  was  and  is  an 
order  to  which  the  relators  were  and  are  enti- 
tled as  a  matter  of  rifht  It  is  a  mockery  of 
justice  to  give  one  a  judgment  and  then  deny 
him  the  means  of  its  enforcement.  Ever;  court 
has  the  inherent  power  and  authority,  and  upon 
it  rests  the  duty  of  enforcing  its  own  judgments 
and  decrees  by  proper  orders  and  directions  to 
ministerial  officers  to  that.  end.  Were  it  other- 
wise, judgments  and  decrees  of  courts  would  be 
empty  and  meaningless  things,  justas  this  judg- 
ment and  decree  in  condemnation  is,  if  incapa- 
ble of  enforcement  The  relators  have  no  other 
plain,  speedy,  or  adequate  remedy,  and  the  court 
below  has  no  discretion  whatever,  except  to  is- 
sue the  writ  prayed  for  by  the  relator,  and  to 
which  prayer  that  court  turns  an  unheeding 
car." 

The  foregoing  case  Is  also  cited  tn  State 
ex  rel.  Shaw  r.  Thompson,  21  N.  D.  428, 
131  N.  W.  231. 

We  have  taken  the  liberty  to  quote  tfaus 
liberally  from  the  opinion  in  that  case  for 
the  reason  that  it  completely  fits  the  case 
at  bar.  Ttie  same  doctrine,  although  in  a 
somewhat  different  case,  la  stated  tty  Mr.' 
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Chief  Justice  Sherwood  In  the  case  of  State 
T.  Kansas  City  Court  of  Appeals,  supra. 
The  Chief  Justice,  In  condadlug  the  opinion, 
says: 

"Taking  the  admitted  facts  of  this  cause  into 
consideration,  the  duty  of  the  respondents  (the 
eoart)  was  prescribed  by  law.  ♦  »  ♦  This 
duty  admitted  of  no  discretion,  at  least  not  of 
«ncn  an  exercise  of  that  discretion  as  would 
place  it  beyond  the  'superintending  control'  of 
this  court* 

Broadly  speaUsg,  superior  courts  never 
control  nor  attempt  to  direct  Inferior  courts 
or  tribunals  before  Judgment  while  acting 
merely  Judicially  or  in  matters  of  discretion. 
After  Judgment,  however,  when  the  inferior 
court  or  tribunal  has  exhausted  its  discre- 
tlooary  powers,  the  superior  court  will  com- 
pd  the  enforcement  of  Judgments,  regardless 
of  the  nature  or  character  of  the  proceeding. 
Before  an  action  has  proceeded  to  Judgment 
there  ordinarily  are  ample  statutory  remedies 
provided  for  the  correction  of  errors  of  Judg- 
ment and  for  an  abuse  of  discretion.  No 
such  remedies  are,  however,  necessary  after 
judgment,  since,  when  that  point  is  reached, 
judicial  discretion  ends  and  it  then  hecomes 
tlie  duty  of  the  courts  to  enforce  their  Judg- 
ments, and  If  they  refuse  or  neglect  to  do  so 
mandamus  wUl  lie  to  compel  them  to  dis- 
cbarge the  duty,  which  is  one  imposed  by 
law.  Any  other  course  would  compel  men, 
In  vindicating  their  legal  rights,  to  have  re- 
eonrse  to  the  primitive  methods  of  applying 
brute  foioe.  Courts  are  instituted  to  pre- 
vent recourse  to  such  methods.  But  U  courts 
can  successfully  refuse  to  do  their  duty  they 
merely  invite  men  to  have  recourse  to  such 
methods. 

[I]  Counsel  for  defendants  have  cited  and 
rely  upon  State  v.  Wright,  4  Nev.  119,  251, 
Ei  parte  Newman,  14  Wall.  152,  20  I*  Ed. 
S77,  and  other  similar  cases  In  which  it  is 
held  that  a  writ  of  mandate  may  not  be  Is- 
sued as  a  substitute  for  the  writ  of  error 
or  the  right  of  appeal,  and  that  the  court 
may  not  have  recourse  to  the  writ  merely 
because  there  is  no  other  remedy.  There  is 
no  dou^  of  the  soundness  of  the  proposi- 
tions decided  in  those  cases  and  we  do  not 
have  the  slightest  inclination  either  to  avoid 
or -to  depart  from  the  wholesome  doctrine 
there  announced.  The  doctrine,  however, 
has  no  application  here.  In  requiring  the 
district. court  of  Carbon  county  to  act  upon 
the  conceded  facts  and  to  proceed  to  enforce 
its  Judgment,  we  are  merely  enforcing  an 
old  and  well-established  remedy.  There  Is 
neither  a  usurpation  of  power  nor  a  substitu- 
tion of  remedies  In  what  we  are  directing  to 
be  done.  Upon  the  facts  stated  in  the  appll- 
;  cation  to  the  district  court,  all  of  which  are 
repeated  In  the  application  to  this  court,  and 
'  Tliich  were  admitted  by  the  demurrer  filed  In 
I  tlie  district  court,  it  Is  the  duty  of  this  court 
to  direct  the  district  court  of  Carbon  county 
to  enforce  Its  Judgment  giving  plaintiff  pos- 
session and  occupancy  of  the  strip  of  ground 


described  in  the  Judgment.  By  that  Judg- 
ment plaintiff  is  given  possession  of  the 
strip  of  ground  for  the  purposes  of  construct- 
ing a  tramUne  and  other  things  connected 
therewith.  For  such  purposes  our  statute 
expressly  authoriees  the  exercise  of  the  right 
of  eminent  domain.  Any  Interference  with 
the  plaintift  in  its  possession  for  the  pur- 
poses aforesaid  constitutes  an  Interference 
with  the  Judgment  and  cannot  be  tolerated. 
If  the  defendants  may  hamper  or  prevent 
the  plaintiff  from  having  and  enjoying  pos- 
session of  the  strip  of  ground  for  the  pur- 
poses stated  in  the  Judgment,  then  they  may 
prevent  it  from  using  it  at  all  and  they  may 
thus  defeat  the  wholesome  purposes  of  our 
statute.  Moreover,  the  plaintiff  is  not  only 
entitled  to  the  unmolested  possession  of  said 
strip  of  ground,  but  it  may  not  be  Interfered 
with  in  taifing  material  to  and  placing  it  on- 
to said  strip  for  the  construction  of  the 
tramline  and  other  improvements. 

It  Is  therefore  ordered  that  a  permanent 
writ  of  mandate  issue  directing  the  district 
court  of  Carbon  county  to  reinstate  the  con- 
tempt proceedings  and  to  overrule  the  de- 
murrer and  to  give  the  defendants  a  reason- 
able time,  not  exceeding  10  days,  to  file  an 
answer  to  the  application.  In  case  they  file 
an  answer  in  w^ich  any  Issue  of  fact  Is 
raised,  the  court  is  directed  to  hear  and  de- 
termine the  ultimate  facts  under  the  provi- 
sions of  our  statute  and  to  enter  Judgment 
accordingly.  If,  upoa  the  other  hand,  the 
defendants  present  no  Issue  of  facts  as 
aforesaid,  or  If  upon  a  hearing  it  be  found 
tliat  the  defendants  are  Interfering  with  the 
plaintiff  in  its  possession  and  occupancy  of 
such  strip  of  ground  or  in  making  the  Im- 
provements thereon  contemplated  by  the  or- 
der or  Judgment  entered  in  the  condemnation 
proceeding,  or  any  of  them,  then  said  court 
Is  directed  to  forthwith  proceed  to  enforce 
the  order  or  Judgment  giving  plaintiff  posses- 
sion of  said  strip  of  groimd  and  to  restrain 
the  defendants,  and  all  persons  acting 
through  or  under  them,  from  Interfering 
with  the  plaintiff  in  that  i)08ses8ion  and  in 
making  the  Improvements  aforesaid,  and  to 
impose  such  penalties  and  costs  upon  the 
defendants,  or  on  some  of  them,  as  to  the 
court  may  seem  proper.  Applicant  to  recov- 
er costs  in  this  court 

STKAUP,  C.  J.,  and  McCARTY,  J.,  concur. 


STATE  V.  BROWN.    (No.  2875.) 

(Supreme  Court  of  Utah.    July  13,  1016.) 

1.  Cbhonai.   Law    «=>1172(2)  —  Tmai  —  In- 

STBUCTIOir  —  CONTBADICTOBY    STATKMBHTS  — 

Refusal  to  Instbuct. 
Refusal  to  instruct  that  a  conflict  between 
complaining  witness'  voluntary  admissions  and 
her  testimony  might  be  considered  in  determin- 
ing her  credibility  is  prejudicial  error,  where  the 
complaining  witnegs  had  denied  accused's  guilt 
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previous  to  the  trial  and  her  story  is  uncor- 
roborated. 

[Ed.  Note.— For  other  cases,  see  CWminal 
Iiaw,  Cent.  Dig.  {  8165;  Dec  Dig.  «=s>1172(2).] 
2.  CsnniTAi.   Law  «=1172(2)— Tbiai  — Ih- 

STBUCnON  —  CONTKAOIOTOBT     STAIBlOtltTS— 

Befusai.  to  Inbtbuct. 
Refusal  to  instruct  that  if  any  witness  had 
made  statements  material  to  issues  conflicting 
with  his  testimony,  such  testimony  might  be 
disregarded  except  as  corroborated  by  other 
credible  evidence,  is  prejudicial  error  where 
the  complaining  witness  had  denied  accused's 
guilt  previous  to  the  trial  and  her  story  was 
not  corroborated. 

[EM.  Note.— For  other  cases,  see  Criminal 
I*w,  Cent  Dig.  {  3155;  Dec.  Dig.  <S=»H72(2).] 
8.  Ckiminal  Law   «=3828(12)— Instbuctions 

—Cube  by  Otheb  Instbuciion— Cbkdibil- 

ITT  OF  Witnesses. 
Befusai  to  give  the  above  Instructiong  is  not 
cured  by  instructing  that  if  any  witness  will- 
fully testified  falsely  his  whole  testimony  might 
be  disregarded,  for  the  inconsistencies  may  be 
considered  irrespective  of  whether  the  witness 
willfully  testified  falsely. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  199^1994,  3158 ;  Dec.  Dig. 
«s>823(12).] 

4.  Cbiminai.  Law  <e=>815(9)— Sum-iciency  of 
Inbibuction— Pbesumption  of  Innocence. 
An  instruction  that  the  evidence  must  re- 
move all  reasonable  doubt  of  defendant's  guilt 
is  improper  because  implying  that  defendant  is 
attended  only  by  a  reasonable  doubt  of  his 
guilt,  whereas  he  is  presumed  innocent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1922,  1986 ;  Dec.  Dig.  <8=» 
815(9).] 

6.  Cbiminal  Law  «=>823(9)— Suffioienct  of 
Instbuction— Cuke  by  Otheb  Inbibuction 
— Keasonable  Doubt. 
The  above  instruction   does  not  constitute 

reversible   error   where    other   portions   of   the 

charge  correctly  state  the  law. 
[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent  Dig.  Sg  1992-1994,  3158;  Dec.  Dig. 

<S='823(9).] 

Frick,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Salt  Lake 
County;   M.  L.  Ritchie,  Judge. 

Frank  B.  Brown  was  convicted  of  having 
carnal  knowledge  of  a  female  between  IS 
and  18  years  of  age,  and  appeals..  Beversed. 

J.  E.  Darmer  and  S.  P.  Armstrong,  both 
of  Salt  Lake  City,  for  appellant.  A.  B. 
Barnes,  Atty.  Oen.,  and  E.  V.  Hlgglns-  and 
O.  A.  lTers(m,  Asst.  Attys.  Gen.,  for  the 
State. 

FBICK,  J,  The  defendant  was  convicted 
of  the  crime  of  having  bad  carnal  knowledge 
of  a  female  under  the  age  of  18  years  and 
over  the  age  of  13  years,  which,  under  our 
statute,  is-  a  -felony.  He  appeals  from  the 
judgment. 

The  first  error  assigned  relates  to  state- 
ments made  by  the  prosecutrix  while  testi- 
fying as  a  witness  for  the  state.  Though 
it  were  assumed  that  the  statements  were 
objectionable,  yet,  no  objection  or  exception 
having  been  Interposed  or  taken  to  the  state- 
'  ments,  the  assignment  Is  not  reviewable 
by  us. 


At  the  trial  the  prosecutrix,  a  girl  of 
about  14  years  of  age,  but  apparently  a  well- 
developed  female  for  that  age,  testified, 
among  other  things,  that  on  the  25th  day  of 
January,  1915,  she  lived  In  defendant's  fam- 
ily, consisting  of  his  wife  and  a  daughter  of 
about  the  age  of  the  prosecutrix,  near  Gar- 
field, Salt  Lake  county;  that  the  defendant 
kept  boarders  who  roomed  and  sl^t  in  small 
houses,  or  so-called  shacks,  which  were  locat- 
ed on  the  same  lot  and  near  defendant's 
dwelling  where  he  and  bis  family  lived; 
that  on  the  day  aforesaid  a  little  after  4 
o'clock  in  the  afternoon,  after  the  prosecu- 
trix had  returned  from  school,  she  went  to 
one  of  the  shacks,  the  one  most  distant  from 
the  dwelling  house.  In  which  there  were  two 
rooms  in  which  the  boarders  roomed  and 
slept  In  two  beds;  that  she  went  there  to 
make  up  the  beds  and  was  alone  In  the  shack 
when  the  defendant  came  in  and  that  be 
then  and  there  had  sexual  Intercourse  with 
her ;  that  she  was  In  the  room  from  20  min- 
utes to  half  an  hour  and  the  defendant  a 
somewhat  shorter  time.  She  also  testified, 
without  objection,  that  the  defendant  had 
had  sexual  intercourse  with  her  on  several 
occasions  in  the  same  shack  prior  to  the 
date  aforesaid.  She,  however,  could  not 
state  the  precise  dates  on  which  the  prior 
acts  occurred,  but  fixed  theta  as  nearly  as 
she  could  remember.  On  cross-examination 
defendant's  counsel  Insisted  that  the  witness, 
at  the  preliminary  examination,  had  fixed 
at  least  some  of  the  prior  dates  with  certain- 
ty and  that  she  at  the  trial  was  changing 
the  dates  fixed  as  aforesaid.  The  witness 
admitted  that  she,  on  the  preliminary  hear- 
ing, might  have  given  a  particular  date,  but 
insisted  that  if  she  did  she  did  not  thereby 
mean  that  she  could  with  certainty  fix  the 
date  or  dates  on  which  the  prior  acts  of 
sexual  Intercourse  took  place,  and  that  she 
gave  those  dates-  as  nearly  as  she  could  re- 
member them.  We  have  carefully  read  all 
of  the  evidence  which  Is  preserved  Iji  the  bill 
of  exertions,  and  we  feel  bound  to  state  that 
the  discrepancies  la  the  testimony  of  the 
prosecutrix  with  respect  to  times  and  dates 
are  less  than  usual  in  sudi  cases,  and  that 
she  seemed  quite  fair  in  her  statements  and 
gave  both  the  state  and  the  defendant  her 
best  recollection  with  regard  to  the  matters 
she  testified  to,  and  especially  with  regard  to 
the  different  dates  upon  which  the  alleged 
prior  acts  of  Intercourse  took  place.  The  act 
upon  which  the  complaint  was  predicated 
she  always  gave  as  having  occurred  on  the 
25th  of  January,  1915,  and  there  is  no  con- 
tention to  the  contrary. 

In  view  of  the  foregoing  statements  coun- 
sel for  the  defendant,  at  the  trial,  contended, 
and  now  Insists,  that  the  prosecutrix  bad. 
made  contradictory  statements  respecting 
material  facts  in  issue  and  for  that  reasoa 
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Uiey  requested  tbt  court  to  diarge  the  Jury 
as  follows: 

"No.  6.  I  charge  yoa  that  a  witaeas  may  be 
impeached  by  proof  of  contradictory  statements ; 
an'J,  if  you  bielieve  that  any  witness  has  been 
(njc«essfully  impeached,  why,  then  it  would  be 
yqor  datf  to  diaregard  the  erldenoe  of  such 
viCness:  but  it  is  for  you  to  say  whether  or 
not  yon  will  believe  the  witness  sought  to  be 
impeached  or  the  witness  bronght  to  impeach 
him,  the  credibility  of  all  witnesses  being  for 
.TOO  and  your  consideration.  If  you  believe  that 
in/  witness  has  been  successfully  impeached  in 
reierence  to  contradictory  statements  upon 
some  material  issue  in  the  case — and  It  must  be 
some  material  issue  in  the  case — ^then  yon  would 
not  be  authorized  to  believe  him,  unless  you 
find  that  he  has  been  corroborated.  He  may  be 
oirroborated,  or  he  may  be  sustained  by  proof 
of  good  character,  or  br  other  facts  and  cir- 
oomstances  in  the  case. 

The  court  refnsed  to  give  the  request  and 
the  refusal  Is  astdgned  as  error. 

The  Attorney  General  Insl^,  however: 
(1)  Ttmt  the  statements  of  the  prosecutrix 
are  not  of  that  character  which  would  au- 
thorize the  giving  of  the  foregoing  request; 
and  (2)  even  though  It  were  conceded  that 
the  statements  were  of  that  character,  yet 
the  request  was  Improper,  and  hence  the 
court  eonimltted  no  error  In  refusing  It 

When  all  of  the  testimony  of  the  prosecn- 
rrlx  is  considered,  as  It  must  be,  It  must  be 
rwiccded  that  there  Is  little,  If  anything, 
n?on  which  to  base  the  contention  that  the 
statements  are  contradictory  In  the  sense 
that  that  term  is  usually  applied.  Assuming, 
however,  that  the  contention  is  weU  founded, 
the  question  still  remains  whether  the  court 
erred  In  refusing  to  give  the  request.  The 
request  seems  to  have  been  taken  from  the 
i-as*  of  Powell  v.  State,  101  Ga.  19,  29  S.  E. 
300,  da  Am.  St  Rep.  277.  It  was  there  held 
rbat  the  trial  court  committed  no  error  in 
'iiarging  the  Jury  In  the  language  of  the 
request  The  Supreme  Ootirt  of  Georgia, 
however,  arrived  at  such  conclusion  after  a 
fomewhat  lengthy  review  of  the  Georgia  de- 
risions and  after  a  somewhat  exhaustive 
SDalysis  ot  the  Instruction.  The  court  ao- 
cvrdingly  held  that  while  It  would  be  error 
to  histnict  the  jury  that  they  must  not  con- 
sider the  testimony  of  a  witness  who,  it  Is 
shown,  has  made  confilctlng  statements  upon 
material  Issues,  and  that  the  Jury  must  be 
left  at  liberty  to  give  his  testimony  such 
nrelgbt  as  In  their  judgment,  upon  the  whole 
eridence,  it  Is  entitled  to,  or  to  disregard  It 
In  whole  or  In  part,  as  In  their  Judgment 
would  be  Just  and  right,  yet,  that  the  charge 
io  qnestitMi,  when  properly  construed,  was 
merely  to  that  effect  While  a  trained  law- 
yer might  be  able  to  arrive  at  such  a  conclu- 
sion after  carefully  reading  the  instruction 
i3  the  light  of  bis  experience  as  a  lawyer, 
and  In  view  of  his-  knowledge  of  the  law, 
jet  it  seems  to  as  that  the  obvious  and  ordl- 
sary  meaning  of  the  language  as  It  would 
likely  be  applied  by  laymen  Is  not  what  the 
cout  found  It  to  be.  It  Is  true  that  it  Is 
said  In  the  charge  that  it  la  for  the  jury  "to, 


say  whetbw  ornot  yon  wlU  believe  the  wit- 
ness sought  to  be  impeached  or  the  witness 
brought  to  impeach  him,  the  credibility  of  all 
witnesses  being  for  you  and  your  considera- 
tion," yet  It  Is  also  said,  "If  you  believe 
that  any  witness  has  been  successfully  im- 
peached, why,  then  it  would  be  your  duty  to 
disregard  the  evidence  of  such  witness." 
The  instruction  then  concludes  with  the 
statement  that  U  the  jury  "believe  that  any 
witness  has  been  successfully  Impeached 
in  reference  to  contradictory  statements, 
*  *  *  then  yon  would  not  be  authorized 
to  believe  him,  unless  yon  find  that  he  has 
been  corroborated."  The  jury  Is  thus  clearly 
told  that  in  case  a  witness  Is  Impeached  It 
is  their  duty  to  disregard  his  evidence,  and, 
further,  if  they  so  find  they  would  not  be 
authorized  to  believe  him  unless  corroborat- 
ed. As  we  view  It,  the  average  layman  or 
juror  would  construe  and  apply  the  language 
of  the  Instruction  thus: 

"While  I  am  at  Uberty  to  believe  either  one 
of  the  witnesses,  if,  however,  I  do  believe  the 
witness  who  testified  to  the  making  of  the  con- 
tradictory statements,  then  it  is  my  duty  to 
disregard  the  testimony  of  the  witness  who  made 
them  unless  such  witness  is  corroborated  by 
other  credible  evidence." 

We  can  see  no  escape  from  such  a  conclu- 
sion. The  cases  are  quite  numerous  in  which 
it  is  held  that  to  charge  a  jury  that  it  Is 
their  duty  to  disregard  the  testimony  of  a 
witness  who.  It  is  shown,  has  made  contra- 
dictory statements,  or  who  has  been  other- 
wise impeached,  upon  material  issues,  or  to 
tell  them  that  they  cannot  consider  any  of 
his  testimony  unless  corroborated,  constitutes- 
error.  In  2  Tlionipson  on  Trials  (2d  Bd.)  | 
2426,  the  subject  is  thoroughly  discussed  and 
the  author  there  lays  down  the  doctrine  we 
have  just  stated.  To  the  same  effect  are 
Green  v.  Cochran,  4.3  Iowa,  545-553 ;  Harper 
V.  State,  101  Ind.  109;  Addison  v.  State,  48 
Ala.  478;  Hlgglns  v.  Wren,  79  Minn.  462, 
82  N.  W.  859.  Moreover,  upon  both  reason 
and  principle  such  must  be  the  law.  It  is  ele- 
mentary that  the  credibility  of  the  witnesses 
and  the  wdght  to  be  given  to  their  testimony 
is  the  exclusive  province  of  the  Jury.  This 
applies  to  all  the  witnesses  and  not  only  to 
those  against  whose  statements  no  objection 
is  made.  It  would  be  almost  revolutionary 
to  hold  as  a  matter  of  law  that  because  some 
witness  comes  Into  court  and  testifies  that 
another  witness  has  made  statements  in  con- 
flict with  his  present  testimony  therefore  nil 
that  the  latter  witness  testified  to  should  be 
disregarded  by  the  jury.  To  so  hold  would 
be  in  direct  conflict  with  the  doctrine  that 
the  credibility  ot  the  witnesses  and  the 
weight  to  be  given  to  their  testimony  and 
statements  is  the  exclusive  province  of  the 
jury.  The  most  that  courts'  can  do,  or  ought 
to  do,  in  that  regard  is  to  give  tlie  Jury  some 
plain  directions  to  guide  them  In  arriviag  at 
a  Just  result  Thiat  Is  best  accomplished  by 
aUmonishlng  them  that  Jf  the)-  find  that  any 
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wltneos  lias,  upon  any  material  Issue,  made 
statements,  either  In  court  proceedings  or 
otherw-lse,  which  are  In  conflict  with  his 
present  testimony,  or  If  they  believe  that  any 
witness  has  willfully  testified  falsely  upon 
any  material  issue,  that  In  either  event  they 
are  at  liberty  to  disregard  any  part  or  the 
whole  of  his  testimony  except  in  so  far  as 
the  witness  may  be  corroborated  by  other 
credible  evidence. 

In  connection  with  the  subject  now  under 
consideration  it  may  not  be  improper  to  ob- 
serve that  it  is  not  every  discrepancy  in 
time  or  dates  that  is  necessarily  a  contradic- 
tion or  constitutes  a  conflicting  statement 
Much  must  be  left  to  the  good  judgment  of 
the  Jury  In  that  regard.  As-  is  well  stated 
by  the  author  in  1  Bishop's  New'  Grim.  Proa 
i  1064: 

"Bonest  witnesses  ofteaer  mistake  dates,  the 
time  of  day,  and  the  identity  of  people  seen, 
than  the  average  of  other  things  to  which  they 
tesUfy." 

aiie  truth  of  the  foregoing  statement  la 
amply  vindicated  in  this  case  by  the  follow- 
ing incident:  A  young  woman,  a  witness  for 
the  defendant,  who,  from  a  perusal  of  her 
testimony,  seemed  quite  intelligent  and  fair 
in  her  statements,  but  very  positive  and  firm, 
testified  in  chief  that  a  certain  event  oo- 
ourred  on  Monday  the  28th  day  of  a  certain 
month,  and  on  cross-exaiuJnation  she  gave 
some  special  reasons  why  she  knew  the  event 
occurred  on  a  Monday  and  on  the  28th  day 
of  the  month.  She  was  utterly  surprised  and 
confused,  however,  when  the  prosecuting  at- 
torney produced  a  calendar  from  which  It 
conclusively  was  made  to  appear  that  the 
event  could  not  have  occurred  upon  both  a 
Monday  and  on  the  28th  day  of  the  month, 
since  the  28th  day  of  the  month  fell  upon  a 
Friday.  The  witness  frankly  conceded  her 
error,  but  still  insisted  that  the  event  occur- 
red on  the  28th  day  of  the  month.  After  a 
careful  reading  of  the  record  it  is  not  easy 
to  say  to  what  extent  this  little  Incident  may 
have  affected  the  result  in  this  case.  It 
dearly  illustrates,  however,  that  It  would  be 
most  unfair  and  unjust  to  hold  as  a  matter 
of  law  that  all  such  discrepancies  In  the 
statements  of  witnesses  would  destroy  or 
seriously  afTect  their  testimony;  and,  fur- 
ther, that  with  regard  to  such  matters  they 
aU  should  be  left  to  the  Jury  under  proper 
precautionary  Instructions. 

In  this  case  the  testimony  of  the  prosecu- 
trix and  that  of  the  defendant  relating  to 
the  sexual  intercourse  were  in  direct  con- 
flict. She,  In  emphatic  terms,  stated  that  he 
had  sexual  intercourse  with  her  on  the  25th 
day  of  January,  1015,  and  he  as  emphatically, 
stated  that  he,  neither  on  that  day  nor  at 
any  other  time,  had  had  sexual  Intercourse 
with  her.  It  follows,  as  a  matter  of  course, 
therefore,  that  either  the  defendant  or  the 
prosecutrix  testified  falsely.  They  could  not 
be  mistaken  with  regard  to  the  fact  of  sexual 
Intercourse.    la  view  of  that  the  court  in- 


structed the  Jury  QuA  If  they  *8ball  believe 
any  witness  has  wUlfuUy  testified  falsely  as 
to  any  material  fact  in  the  case  you  ate  at 
liberty  to  disregard  the  whole  testimony  of 
such  witness"  unless  corroborated.  In  ad- 
dition to  that  the  court  explicitly  and  fully 
Instructed  the  jury  that  it  was  their  exclu- 
sive province  to  determine  what  witnesses 
they  would  believe  or  what  weight  they 
would  give  to  their  testimony,  stating  the 
rule  in  that  regard  for  their  guidance.  We 
think  that  in  view  of  all  the  facts  and  cir- 
cumstances in  this  case  the  diarge  was  suf- 
ficient, and  was  as  favorable  to  tlie  defendant 
as  he  was  entitled  to  have  it.  It  follows, 
therefore,  that  the  things  which  it  was  prop- 
er to  include  in  the  precautionary  instruc- 
tion, such  as  the  defendant's  ooonsel  re- 
quested, were  substantially  covered  in  the 
court's  general  charge  to  the  Jury.  In  yiew 
of  the  conflict  between  the  prosecutrix  and 
the  defendant  It  was  a  question  exclusively 
for  the  jury.  Her  testimony  is  sufSdent  if 
believed.    State  v.  Bayes,  155  Pac.  335. 

The  defendant,  however,  offered  two  other 
requests  which  covered  practically  the  same 
ground  as  request  No.  6  in  different  language, 
and  it  is  urged  that  the  court  erred  in  re- 
fusing those  two  requests.  What  we  have 
already  said  practically  covers  those  two 
requests.  We  remark,  however,  that  while 
it  would  not  have  been  improper  to  j^ve  de- 
fendant's request  No.  7,  yet,  as  before  stated, 
it  was  substantially  covered  by  the  court  In 
Its  general  charge,  and  for  that  reason  no 
error  was  committed  in  refusing  It. 

The  last  one  of  the  requests,  numbered 
8,  was  properly  refused  both  because  it  was 
substantially  covered  in  the  court's  charge, 
and  because,  like  request  Na  6,  it  contained 
some  Improper  matter. 

Error  is  also  assigned  upon  the  following 
instruction  given  by  the  court: 

"CSrcumatances  of  suspicion,  if  they  amount 
to  no  more  than  that,  or  a  preponderance  mere- 
ly of  evidence  against  a  detendant,  is  not  suffi- 
cient to  warrant  a  conviction.  Tne  weight  of 
the  evidence  must  be  sacb  as  to  remove  from 
the  minds  of  the  jui^  all  reasonable  doubt  of 
the  defendant's  guUt  in  order  to  warrant  a  con- 
viction." 

The  second  or  last  sentence  of  the  Instruc- 
tion, It  is  Insisted,  constituted  prejudicial 
error  for  the  reason,  as  counsel  express  it, 
that: 

"The  court  thereby  tells  the  jury  that  all  rea- 
sonable doubt  of  the  defendant's  guilt  mast  be 
removed  from  their  minis  by  the  weight  of  the 
evidence  before  they  can  convict  him.  This  in- 
Btniction  is  bo  clearly  wrong  as  not  to  require 
further  comment.  Weight  of  evidence  means 
preponderance  of  evidence;  that  is,  if  the  doubt 
is  removed  by  the  preponderance  of  the  evi- 
dence, the  Jury  may  convict" 

That  Is  all  counsel  offer  upon  the  subject 
We  do  not  think  that  counsel's  construction 
Is  the  natural  and  ordinary  effect  of  the 
language  used  by  the  court  Moreover,  the 
court  had.  In  the  preceding  Instructions,  al- 
ready three  times  told  the  Jury  In  explicit 
terms  that  they  could  not  find  the  defendant 
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gnilty  unless  they  fonnd  bis  goUt  established 
beyond  a  reasonable  donbt.  Again,  the  court. 
In  subsequent  Instructions,  repeated  tbat  pre- 
caution at  least  three  times.  Tbo  Jury  were 
thus  fully  Informed  that  It  was  not  merely 
a  preponderanos  of  the  evidence  upon  which 
they  could  base  a  finding  of  guilty,  but  they 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  defendant's  guilt  before  they  could 
eonrlct  him.  That  fact  was  made  so  plain 
and  so  prominent  by  the  frequent  repetitions 
In  the  charge  that  we  cannot  see  how  the 
Jnry  could  have  been  misled  by  what  the 
court  said  In  the  sentence  ciltlclBed  by  coun- 
aeL  It  Is  elementary  that  Instructions  can 
neither  be  upheld  nor  condemned  by  what 
may  be  said  In  one  sentence.  In  the  instruc- 
tion Itself,  however,  the  jury  were  again 
told  that  "all  reasonable  doubt"  must  be  re- 
mored  from  their  minds  before  they  could 
convict  the  defendant,  and  that  a  mere  pre- 
ponderance of  the  evidence  "Is  not  sufficient 
to  warrant  a  convlctlwj."  That  such  doubt 
must  be  removed,  as  the  court  seems  to  say, 
by  "the  .weight  of  the  evidence"  could,  in 
view  of  the  whole  charge,  not  have  had  the 
effect  contended  for  by  counsel ;  nor  could  it 
have  misled  the  Jnry. 

It  is  also  Insisted  tbat  the  court  erred  in 
refusing  to  grant  a  new  trial  iqxtn  the  ground 
of  alleged  newly  discovered  evidence.  The 
state  Insists,  however,  that  the  affidavit  In 
support  of  the  motion  for  a  new  trial  is  in- 
goffident  In  that  it  falls  to  disclose  the 
facts  constituting  defendant's  diligence  or  to 
disc-lose  what  actions  he  took  to  procure  the 
alleged  newly  discovered  evidence  to  be  used 
at  the  trlaL  The  authorities  are  to  the  ef- 
fect that  merely  to  state  that  the  party  mak- 
ing the  application  exercised  due  diligence, 
or  words  to  that  effect,  merely  states  a  con- 
dusion  and  renders  the  affidavit  fatally  de- 
fective. Spelling  New  Tr.,  etc.,  {  218 ;  Thomp- 
son on  Trials  (2d  Ed.)  {  2762;  Bradley  v. 
Xorris,  67  Minn.  48,  69  N.  W.  624,  and  cases 
there  dted.  The  affidavit  In  this  case  is 
merely  in  the  form  of  a  conclusion.  Assum- 
ing, however,  for  the  purposes  of  this  deci- 
sion, that  the  affidavit  Is  sufficient,  yet  we 
are  of  the  opinion  that  the  court  committed 
no  error  for  the  reason  that  a  part  of  the  al- 
leged newly  discovered  evidence  Is  what  is 
termed  impeaching  evidence  and  the  remain- 
der is  merely  cumulative.  It  could  subserve 
no  good  purpose  to  set  forth  the  alleged  new- 
ly discovered  evidence.  It  must  suffice  to 
say  that  the  defendant  produced  the  affida- 
vits of  five  persons  of  lawful  age  who  testi- 
fied that  the  general  reputation  of  the  prose- 
cutrix for  truth  and  veracity  Is  bad,  and 
that  they  would  not  believe  her  under  oath. 
Another  witness,  a  woman,  made  affidavit 
that  If  a  new  trial  were  granted  she  would 
testli^y  that  she  was  present  at  the  home  of 
the  defendant  on  the  afternoon  of  January 
25,  1916.  and  there  saw  the  prosecutrix  and 
the  defendant.  She  also  details  in  her  affi- 
davit miA  facta  as  would  make  It  Improb- 


able or  unlikely,  but  not  impossible,  that  the 
sexual  Intercourse  testified  to  by  the  pros- 
ecutrix between  her  and  the  defendant  took 
place.  Substantially  the  same  facts  detailed 
by  this  witness  .were,  however,  testified  to 
by  the  defendant,  by  his  wife,  by  thdr 
daughter,  and  by  another  lady  visitor,  all  oC 
whom  were  at  the  defendant's  home  on  the 
afternoon  of  .lanuary  25,  1916,  and  at  the 
time  it  is  alleged  the  charged  intercourse 
to(A  place.  The  testimony  of  the  witness 
was  therefore  merely  cumulative.  That  is, 
a  mere  repetition  of  what  the  other  four 
witnesses  had  testified  to,  while  that  of  the 
five  persons  was  deafly  impeaching  and  noth- 
ing more.  The  authorities  are  very  niuner- 
ons,  and  practically  unanimous,  that  it  Is 
only  In  exceptional  cases,  of  which  the 
instant  case  Is  not  one,  that  new  trials  vdU 
be  granted  for  alleged  newly  discovered  evi- 
dence which  is  merely  imjieaching  or  cumu- 
lative, or  both.  This  court  Is  firmly  com- 
mitted to  that  doctrine,  as  appears  from  the 
following  cases:  Klopenstine  v.  Hays,  20 
Utah,  46,  07  Pac.  712;  State  v.  MoUtz,  40 
Utah,  447,  122  Pac.  86;  State  v.  Montgomery, 
37  Utah,  616,  109  Pac.  816;  State  v.  Moorev 
41  Utah,  247,  126  Pac.  322,  Ann.  Cas.  1915U, 
976.  To  the  same  efCect  are  Harper  ▼. 
State,  101  Ind.  109;  Rains  v.  Ballow,  64 
Ind.  79;  Dodds  v.  Vannoy,  61  Ind.  80;  Ar- 
wood  V.  State,  69  6a.  391 ;  McDonald  v.  por- 
yell,  134  Ind.  493,  34  N.  EI  7.  In  the  Georgia 
case  there  was  but  one  witness  for  the  state, 
and  it  was  that  witness  that  the  newly. dis- 
covered evidence  sought  to  impeach.  Not- 
withstanding that  the  court  held  that  a  new 
trial  should  not  be  granted.  In  this  case 
there  are,  however,  some  facts  In  the  record 
which  would  make  the  impeaching  evidence 
less  ^ective  than  in  that  case.  The  fore- 
going cases  make  it  dear  that  if  aU  that 
defendant's  counsel  contend  for  in  their  mo- 
tion for  a  new  trial  be  conceded,  yet,  under 
the  overwhelming  weight  of  authority,  we 
are  not  authorized  to  grant  a  new  triaL  It 
is,  however,  clearly  made  to  appear  traai 
the  testimony  of  both  the  defendant  and  his 
wife,  and  possibly  other  witnesses,  which 
was  received  without  objection,  that  the 
prosecutrix  was  a  dutiful,  reliable,  and  obe- 
dient girl,  and  that  they  knew  nothing  de- 
rogatory to  her  character  and  had  beard 
nothing  against  her  until  after  the  present 
charge  was  preferred. 

In  conclusion  the  writer  feels  constrained 
to  say  that  after  a  careful  reading  of  the 
whole  evidence  and  proceedings,  and  Judg- 
ing alone  from  the  face  of  the  record,  if  he 
had  been  a  Juror  he  would  have  found  the 
defendant  not  guilty.  The  Jury  were,  how- 
ever,  in  a  much  better  poaltlon  to  Judge  of 
the  real  merits  of  the  case  than  is  he. 
Again,  I  desire  to  concede  that.  Judging 
alone  from  the  face  of  the  record,  Indadlng 
the  proceedings  in  support  of  the  motion  for 
a  new  trial.  If  I  bad  been  the  trial  Judge  I 
should  have  felt  inclined  to  grant  the  mo- 
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tion  tot  a  new  tilal.  Here  again  the  trial 
jndge  was  In  a  much  better  situation  to 
judge  than  I  am,  and  In  view  that  there  Is 
no  substantial  legal  error  shown  which,  in 
my  judgment,  affected  any  of  the  substantial 
rights  of  the  defendant  we,  as  an  appellate 
court,  have  no  authority  to  interfere  with 
the  verdict  of  the  jury  or  the  judgment  of 
the  court  baaed  thereon. 

Since  writing  the  foregoing  my  Associates, 
in  separate  opinions,  have  given  their  rea- 
sons for  arriving  at  a  conclusion  different 
from  mine.  After  again  carefully  consider- 
ing the  whole  record  I  am  still  unable  to 
yield  my  former  judgment.  After  all,  wheth- 
er  the  trial  court  committed  reversible  error 
or  not  in  refusing  to  charge  as  requested.  In 
my  judgment,  depends  wholly  upon  how  one 
regards  the  weight  or  probaUve  force  of  the 
evidence.  I  say  this  because  in  this  case 
there  is  positive  and  direct  evidence  in  sup- 
port of  as  well  as  against  the  finding  of  the 
jury.  The  contradictory  statements  of  the 
prosecutrix  were  fully  explained  by  her  and 
all  the  circumstances  why  and  how  she 
made  them  were  before  the  jury  and  they 
were  fully  advised  with  respect  thereto. 
The  prosecutrix  either  told  the  truth  at  the 
trial  or  she  did  not  Whether  she  did  or 
did  not  had  to  be  determined  from  all  that 
occurred  at  the  trial.  The  question,  there- 
forct  was  one  peculiarly  for  the  jury.  It  Is 
Impossible  In  an  opinion  to  reflect  all  that 
occurs  at  a  trial  which  might  influence  the 
judgment  of  the  triers  of  fact  upon  ques- 
tions of  fact  The  circumstances  may  be 
such  that  one  witness  is,  and  ought  to  be, 
believed,  notwithstanding  he  has  made  con- 
tradictory statements  which  are  satisfac- 
torily explained  to  the  jury,  as  against  an- 
other witness  who  has  made  no  conflicting 
statements.  No  doubt  under  ordinary  cir- 
cumstances, the  credibility  of  a  witness  is 
affected  in  ease  he  has  made  contradictory  or 
conflicting  statements.  This,  however,  is  a 
matter  of  such  general  knowledge  that  even 
school  boys  who  have  attained  the  age  of 
10  years  are  fully  aware  of  it  and  constantly 
apply  it  in  their  dally  conduct  and  inter- 
course with  their  playmates  and  associates. 
Let  one  of  them  make  contradictory  state- 
ments concerning  a  fact  and  his  statements 
will  at  once  be  discounted  by  his  playmates. 
This,  too,  without  any  instruction  or  admoni- 
tion from  any  one.  Yet  when  those  same 
school  boys  have  become  business  men  and 
their  knowledge  and  experience  have  In- 
creased, then  It  is  solemnly  assumed  that 
they  no  longer  are  capable  of  weighing  the 
testimony  of  a  witness  who  has  made  coa- 
flictlng  statements  without  an  instruction 
from  a  court.  I  freely  concede  that  ^uch  in- 
structions have  many  times  been  given  and 
have  as  often  been  approved  by  the  courts, 
and  that  judgments  have  even  been  reversed 
because  they  were  refused ;  but  to  do  so  un- 
der all  the  circumstances  in  the  case,  in  my 
judgment,    constitutes  an   unwarranted   In- 


terference wlfii  ttae  verdict  of  fba  Jnry  for 
the  reason  that  In  tfect  it  is  but  another 
way  ot  saying  that  the  jury,  upon  the  evi- 
dence, should  have  found  contrary  to  what 
they  did  find.  I  desire  to  add,  however, 
that  while  such  precautionary  instructions 
can  do  no  harm,  they,  in  my  Judgment  have 
not  the  slightest  effect  upon  the  average  Ju- 
ror. Whai,  however,  as  here,  there  Is  direct 
and  positive  evidence  in  support  of  the  jury's 
finding  and  the  parties  have  beoi  given 
every  latitude  and  opportunity  to  lay  before 
the  jury  all  the  facts  and  circumstances  con- 
cerning the  alleged  offense,  and  having  also 
fully  explained  to  the  jury  the  relationship 
of  the  witnesses  and  their  statements  and 
conduct  preceding  the  trial,  I  cannot  see 
how  either  the  giving  or  withholding  of  such 
an  instruction  ooald  tnflnence  the  jury  or 
affect  Uielr  verdict  I  am  of  the  opinion, 
therefore,  that  the  judgment  should  prevail. 
In  view,  however,  that  my  associates  ate  of 
a  different  opinion  the  judgment  is  reversed 
and  the  cause  is  remanded  to  the  district 
court  of  Salt  Lake  county,  with  dlrectlcms  to 
grant  a  new  trial. 

Mccarty,  J.  The  only  evidence  against 
the  defendant  was  the  uncorroborated  testi- 
mony of  the  prosecutrix.  Her  father,  who 
was  a  witness  for  the  state,  testified  that, 
before  she  went  to  live  at  the  home  of  the 
defendant  he  had  "neglected  the  child" ; 
that  she  had  "been  practically  on  the  street, 
running  free  and  doing  as  she  pleased" ; 
that  he  "was  advised  to  get  her  a  place  to 
stay" ;  and  that  he  "knew  she  was  going 
wrong."     The  prosecutrix  testified: 

That  she,  on  several  occasions,  had  sexual 
intercourse  with  defendant  prior  to  the  com- 
mission of  the  act  for  which  he  was  tried  and 
convicted ;  that  on  one  occasion,  in  July,  1914, 
the  act  occurred  lietween  2  and  3  o'clock  in  the 
afternoon;  that  "I  was  cleaning  up  the  room. 
Think  Miss  Wall  was  working  there  at  the 
time.  Mr.  Brown  was  sitting  by  the  dining 
room  table  when  I  went  but.  Think  Miss  Wall 
was  in  the  kitchen.  I  think  Mrs.  Brown  was 
sitting  in  the  dining  room  with  Mr.  Brown. 
We  were  sitting  at  the  table,  talking,  after 
lunch.  X  took  the  broom  and  went  out  about  2 
o'clock  I  guess.  •  •  ♦  The  screened  porch  of 
the  kitchen  looks  right  Into  these  doors.  You 
can  see  plainly  from  the  kitchen  right  into  the 
shack.  •  *  *  From  where  Mrs.  Brown,  Miss 
Wall,  and  Mr.  Brown  were  to  the  •  •  • 
shack  you  could  hear  each  other  talk,  pretty 
near.  The  windows  were  up  in  July,  and  doors 
open.  Mr.  Brown  came  in  and  he  pushed  me 
over  on  the  bed  and  we  beean  fooling  and  scuf- 
fling, around  in  there  and  the  act  took  place.  I 
think  he  was  there  5  or  10  minutes.  I  went 
right  on  cleaning  and  he  helped  me  straighten 
up  the  bed.  He  went  into  the  honse  and  I 
went  into  the  other  shack." 

She  testified: 

That  on  another  occasion  "the  act  occnrred 

just  after  noon.  •  *  •  Georgia  (defendant's 
daughter)  was  in  the  kitchen,  and  Mrs.  Brown, 
doing  the  dishes.  *  •  *  I  just  came  from 
my  lunch.  He  came  out  with  me  to  fix  down 
the  carpet.  He  fooled  around  about  45  minutea. 
Mrs.  Brown  came  in  while  he  was  helping  me 
put  down  the  rug,  but  went  right  back  to  the 
bouse.    •    *    *    The  windows  from  the  dining 
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room  and  Mtchen  are  wltliin  16'  or  20  feet  of 
Oe  shack.  The  vindowa  ware  open,  but  we 
doeed  the  door.  *  *  •  We  could  hear  them 
all  the  time  doing  the  dishes.  If  we  were  talk- 
ing in  an  ordinary  tone  of  voice  I  ez];>ect  they 
eooM  hear  oa." 

Regarding  the  drcnmatancefl  nnder  which 
the  proeecutrlx  dalms  the  act  for  which  the 
defendant  staoda  convicted  was  committed 
she  testified  In  part  as  follows: 

"I  got  home  frem  school  on  Jannarr  2Sth 
aboat  10  minutea  of  4;  went  in  the  Kitchen 
aod  got  something  to  eat  Mrs.  Oe  Hart,  Mr. 
and  Mrs.  Brown  were  in  the  kitchen.  Mr.  and 
Mrs.  Brown  were  getting  supper  for  the  board- 
<>rs.  The  other  lady  waa  a  dreasmaker.  I  took 
the  broom  and  went  ont  to  clean  up  the  rooms 
t'ghacka').  •  •  *  I  was  there  sweeping  and 
Mr.  Brown  came  and  asked  me  if  he  'could  have 
a  piece.'  I  told  him,  -WeU,  I  don't  know.'  I 
said  I  waa  afraid  Mrs.  Brown  would  come; 
so  then,  aa  we  were  in  there,  why,  we  had  sex- 
ual intercourse,  and  when  that  waa  over,  why 
Mr.  Brown  went  to  the  house  and  I  went  to 
my  work.  •  •  •  I  think  this  was  on  the 
birthday  of  Georgia  Brown.  •  •  •  Oliere 
was  a  birthday  cake  for  Georgia  at  the  baker'a. 

*  *  *  I  remember  distinctly  that  I  went  up 
n-ith  Georgia  to  the  baker's  and  got  this  birth- 
day cake.     It  was  somewheres  about  5  o'clock. 

*  *  *  (Georgia  and  I  went  ont  coasting  on 
the  bill,  l^at  was  while  supper  waa  on.  I 
«as  oat  coaating  about  20  minutes.  I  waan't 
well ;  menstrual  period  came  on  the  day  before. 
Mrs.  Brown  fixed  me  up  that  afternoon.** 

Earl  Peterson,  a  roomer  or  lodger  of  the 
Browna,  and  who  occupied  the  shack  In 
which  It  la  Claimed  the  offense  was  commit- 
ted, was  a  witness  for  the  defendant  and  tes- 
tified In  part  as  follows: 

"On  January  26,  1915,  Mr.  Brown  and  I 
moved  one  of  the  stoves  out  and  put  a  new  one 
in  my  room.  That  was  all  we  did  except  clean 
it  up.  when  we  left.  •  •  ♦  Mr.  Brown  fixed 
op  the  room— made  the  bed.  I  went  to  work 
on  that  day  at  3:30.  Started  for  work  be- 
tween 2:80  and  8  o'dotA." 

The  defendant  and  three  other  witnesses, 
two  of  whom  were  his  wife  and  daughter, 
testified  to  facts  tending  to  show,  and,  If 
true,  do  show,  that  notwithstanding  defend- 
ant was  at  home  on  that  day  (January  25, 
1915)  assisting  his  wife  with  the  work  In  the 
kitchen,  preparing  the  meals  for  boarders, 
be  bad  no  opportunity  to  commit  the  crim- 
inal act  for  which  he  was  tried  and  convict- 
ed. The  testimony  of  the  prosecutrix  re- 
garding other  acts  of  sexnal  Intercourse  be- 
tween her  and  defendant  Is  contradicted  In 
every  essential  particular  by  the  evidence  of 
defendant  and  his  witnesses. 

The  prosecutrix  further  testified  as  fol- 
lows: 

"When  I  was  bronght  to  the  city  by  the  Juve- 
nile (court)  antiioritiea  I  did  not  tell  them  about 
Brown's  acts.  When  Mrs.  James  said  she 
knew  about  it,  then  I  told  her.  She  asked  me 
first  the  first  day  I  was  up  here.  I  told  her  no 
at  first,  then  sha  went  to  Garfield  and  found 
oot ;  then  I  told  her  yes,  that  it  was  so.  I  did 
Bot  deny  it  about  all  the  other  six  at  that  time 
— jnst  denied  it  about  Mr.  Brown.  They 
brought  me  to  court  Tuesday  and  it  ica»  the 
nert  ifonday  tefore  I  admitted  that  anything 
had  taken  place  between  me  and  Brown." 

Her  father  was  called  as  a  witness  by  the 
state  and  testified,  and  she  admitted: 


That  ahe  at  first  told  him  that  the  defendant 
waa  innocent  "I  asked  her  if  there  waa  any- 
thing about  it  (referring  to  her  alleged  illicit 
relations  with  defendant)  and  she  said,  'No, 
sir.'  Afterwards  •  •  •  ghe  told  me  there 
waa,  because  they  brought  Frank  (defendant)  in- 
to jaiL" 

Defendant  requested  the  court  to  charge 
the  Jury  as  follows: 

"The  court  instructs  the  Jury  tbat  if  they  be- 
lieve from  the  evidence  that  any  witness  in  this 
case,  at  a  time  prior  to  this  trial,  bad  made 
voluntary  admission  in  regard  to  the  facts  there- 
of, and  that  such  admiaaion  is  in  conflict  with 
the  evidence  given  by  such  witness  at  the  trial 
of  this  cause,  such  conflict  may  be  considered 
by  the  jury  for  the  purpose  of  determining  the 
credibility  of  the  testimony  of  such  witness, 
and  the  weight  to  be  given  to  the  evidence  of 
such  witness." 

The  court  not  only  refused  to  Instruct  the 
Jury  as  requested,  but,  as  I  read  the  record, 
failed  to  charge  the  Jury  at  all  on  the  point 
covered  by  the  request.  This  Is  assigned  as 
error. 

I  am  of  the  opinion  that  the  requested  in- 
struction should  have  been  given.  The  only 
Incriminating  evidence  against  the  defend- 
ant was  that  given  by  the  prosecutrix,  and 
her  evidence  in  that  regard  was  not  corrob- 
orated in  any  particular.  This  Is  conceded 
by  the  state.  The  Attorney  General,  in  bis 
printed  brief,  says: 

"It  is  true  that  the  verdict  of  the  jury  atanda 
on  the  uncorroborated  testimony  of  the  proae- 
cuting  witness." 

The  statements  of  Sir  Matthew  Hale  in 
regard  to  the  crime  of  rape,  which  have  gen- 
erally', if  not  universally,  been  approved  by 
the  courts  and  text-writers,  are  appropos  to 
this  class  of  cases,  namely,  that  "it  must  be 
remembered  that  It  Is  an  accusation  easily 
to  be  made  and  hard  to  be  proved  and  harder 
to  be  defended  by  the  party  accused,  though 
never  so  Innocent,"  and  that  we  should  "b^ 
the  more  cautious  upon  trials  of  offenses  of 
this  nature,  wherein  the  court  and  Jury  may 
with  so  mudi  ease  be  Imposed  upon  without 
great  care  and  vigilance;  the  helnonsness-of 
the  offense  many  times  transporting  the  Judge 
and  Jury  with  so  much  Indignation  that  they 
are  overhastUy  carried  to  the  conviction  of 
the  person  accused  thereof  by  the  confident 
testimony,  sometimes  of  malicious  and  false 
witnesses."  33  Cya  1485.  And  If  the  judg- 
ment in  this  case  Is  to  renoain  imdisturbed  tt 
may  I3e  said  with  equal.  If  not  greater,  force 
of  the  crime  of  carnally  Imowing  a  female 
nnder  the  age  of  18  years  In  this  state,  that 
"it  is  an  accusation  easily  to  lie  made"  and 
in  all  cases  where  the  female  Is  a  willing 
witness  easily  to  be  proved  and  impossible  to 
be  defended  by  the  party  accused,  however 
Innocent  he  may  be.  In  sneh  cases  all  that 
Is  required  Is  for  the  prosecutrix  to  testify 
that  the  accused  had  an  opportunity  to  and 
did  commit  the  crime.  And  when,  as  in  the 
case  at  bar,  the  defendant  testifies  in  his  own 
behalf  and  denies  that  he  defiled  the  pros- 
ecutrix or  otherwise  Ultreated  her  and  pro- 
duces witnesses  whose  testimony,   If  true, 
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■bows  eondiulTelT  that  he  Is  Innooent,  the 
jury  may  assume,  as  tbey  must  have  done  In 
this  case,  that  tbe  parties  had  the  oppor- 
tunity to  commit  the  offense  and  the  Inclina- 
tion to  do  80,  and  that  the  defendant  gave 
way  to  his  evil  propensities,  hence  tbe  testi- 
mony of  the  prosecutrix  must  be  true.  It 
seems  that  an  opportunity  for  tbe  defendant 
to  commit  the  crime  was  alone  sufficient  to 
convince  the  juvenile  court  officers,  referred 
to  by  the  proBecutris  In  her  testimony,  of  bis 
guilt.  When  the  prosecutrix  was  first  taken 
Into  custody  she  implicated — accused — six 
other  men  or  boys  of  having  had  sexual  re- 
lations with  ber,  but  stated  that  the  defend- 
ant had  not  defiled  or  otherwise  mistreated 
her.  While  she  was  being  held  in  custody 
the  Jnvenile  court  officer  mentioned  went  to 
Garfield  to  investigate  the  charges  and  on 
her  return  stated  to  the  prosecutrix  that  "she 
knew  about  it" — referring  to  tbe  alleged  crim- 
inal relations  between  defendant  and  the 
prosecutrix.  Then,  for  the  first  time,  the 
prosecutrix  stated  that  she  bad  been  defiled 
by  tbe  defendant  We  have  a  right  to  as- 
sume that  If  tbe  Juvenile  court  officer  had 
been  Inforiued  of  any  fact  tending  to  estab- 
lish defendant's  guilt  other  than  the  mere  op- 
portunity for  blm  to  commit  the  crime  she 
would  have  advised  the  district  attorney  and 
ber  informant  would  have  been  subpoenaed 
and  called  by  the  state  to  testify  in  the  case. 
I  do  not  think  the  evidence  shows  that  the 
defendant  had  an  opportunity  to  commit  the 
particular  criminal  act  for  which  he  was  tried 
and  convicted.  The  circumstances  under 
which  the  alleged  crime  was  committed,  as  re- 
lated by  tbe  prosecutrix,  tbe  (diaracter  of  her 
Illness  at  tbe  time,  the  lack  of  privacy  be- 
cause of  the  unobstructed  view  of  tbe  shack 
.and  its  close  proximity  to  the  kitchen  in 
which  were  defendant's  wife  and  daughter, 
a  dressmaker  and  another  lady,  to  say  noth- 
ing of  the  conflicting  statements  made  by  the 
prosecutrix  respecting  ber  alleged  relations 
with  the  defendant,  make  ber  story,  as  I 
view  the  case,  improbable,  unreasonable,  and 
onbelievable.  For  tbe  purpose  of  determin- 
ing whether  defendant's  request  No.  7  for  in- 
struction should  have  been  given,  I  shall  as- 
sume, for  the  sake  of  argument,  that  the  evi- 
dence shows  that  tbe  defendant  had  an  op- 
portunity to  commit  the  particular  criminal 
act  for  which  he  was  tried.  I  am  unable  to 
conceive  or  Imagine  how  it  would  be  possible 
in  this  kind  of  a  case,  where  the  repntatlon 
of  tbe  prosecutrix  for  truth  and  veracity  is 
not  directly  assailed  and  impeached,  for  the 
party  accused  to  make  a  stronger  or  better 
showing  in  his  own  behalf  than  was  done 
by  the  defendant  in  the  case  at  bar.  As  I 
have  stated,  the  defendant  denied  he  bad  bad 
illicit  relations  with  tbe  prosecutrix.  His 
wife  and  daughter  and  a  lady  who  was  visit- 
ing with  the  Browns  on  that  day  (January 
25, 1915)  testified  tbat  they  were  in  the  house 
With  tbe  defendant  at  tbe  time  It  ia  dalmed 


the  act  took  place,  and  that  be  was  engaged 
with  his  wife  preparing  supper  fbr  the  board- 
ers. And  their  evidence  is  to  the  ^ect  tbat 
he  was  not  in  the  shack  after  Peterson  left 
to  go  to  his  work  at  2:30  o'clock,  and  tbat 
be  was  not  alone  with  tbe  prosecatrix  at  all 
that  afternoon,  iloreoyer,  while  there  is  no 
direct  evidence  on  tbe  point,  yet  tbe  only 
reasonable  infetence  dedadble  from  the  evi- 
dence as  a  whole  is,  that  ((^ndant  Is  a  kind 
father  and  a  devoted  husband.  Tbe  proseca- 
trix testified  that  defendant  and  his  wife 
"seemed  to  take  an  interest"  in  her  and  that 
tbey  fitted  her  out  with  clothes.  Mrs.  Brown, 
in  giving  her  testimony,  spoke  kindly  of  tbe 
girl,  and,  among  other  things,  said: 

"When  I  asked  her  to  do  something  she  would 
do  it  *  *  *  I  never  had  reason  to  suspect 
her  or  doubt  ber,  and  never  had  any  difficulty 
with  her;    never  had  any  unkind  words." 

I  refer  to  these  matters  because  they  tend 
to  illustrate  the  character  and  kind  of  peo- 
ple the  Browns  are.  But  it  seems  that  these 
traits  of  character  are  of  no  avail  to  a  de- 
fendant in  this  kind  of  a  case.  Mrs.  Brown 
further  testified: 

That  the  prosecntriz  assodated  with  and  oc- 
cupied the  same  bed  with  her  daughter,  Georgia 
Brown,  who  is  about  the  same  age  as  the  pros- 
ecutrix. "I  generallv  knew  where  she  and  the 
little  girl  were.  I  knew  what  she  was  doing 
when  she  was  about  my  place  mostly  all  the 
time.  If  she  went  to  a  shack  I  would  know  it. 
I  can  see  every  shack.  On  the  afternoon  of  tbe 
25th  the  beds  bad  been  made  up  about  2:30. 
When  Mr.  Peterson  went  to  work  the  beds  were 
all  made."  That  about  4  o'clock  that  afternoon 
she  told  the  girls  they  might  go  coasting  and 
that  the  proaecntriz  said  she  wasn't  well.  "I 
said,  'Well,  wrap  up  good  and  it  won't  hurt 
yoa.'  I  knew  that  she  was  in  her  menstrual 
period.     For  three  days  I  helped  fix  her  up." 

I  have  copied  somewhat  copiously  from 
tbe  evidence  because  It  was  necessary  to  re- 
fer to  tbe  facts  in  detail  In  order  to  get  a 
clear  understanding  of  the  different  phases 
or  angles  of  tbe  case.  Viewing  the  evidence 
in  the  light  most  favorable  to  tbe  theory  ad- 
vanced by  the  state,  we  have  a  case  (1)  in 
which  tbe  prosecutrix,  according  to  her  own 
testimony,  promiscuously  Indulged  In  sexual 
Intercourse  with  no  compunctions  or  qualms 
of  conscience  whatever,  and  with  as  much 
Indifference  as  a  person  ordinarily  steps  to  a 
soda  fountain  and  drinks  a  glass  of  soda  wa- 
ter or  itartakes  of  a  dish  of  ice  cream:  C!) 
the  crime  was  committed,  if  committed  at 
all,  when  tbe  prosecutrix  was  menstruating, 
thereby  making  the  act  both  loathsome  and 
unnatural;  (3)  when  the  prosecutrix  was 
taken  into  custody  by  the  Juvenile  court  of- 
ficers and  questioned  by  them  she  accused 
six  men  or  boys  of  having  carnally  known 
her,  but  stated  that  the  defendant  had  not 
thus,  or  otherwise,  mistreated  ber ;  (4) 
when  she  had  been  in  custody  a  week  one 
of  the  Juvenile  court  officers  went  to  Garfield, 
the  place  where  It  Is  claimed  the  delinquen- 
cies of  the  prosecutrix  occurred,  to  Investi- 
gate her  conduct  The  Juvenile  court  offi- 
cer, on  ber  return  from  Garfield,  Informed 
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the  proeecntrlx  tbat  she  "had  found  out  at 
Garfield  that  It — (her  Immoral  relations  with 
the  defendant) — was  so,"  and  that  she  "knew 
aboat  It"  Then  the  prosecutrix,  for  the  first 
time.  Implicated  the  defendant  Under  these 
drcumstancee  the  defendant  was  entitled  to 
have  the  court  Instruct  the  jury  tbat  they 
might.  In  determining  the  weight  that  should 
be  given  the  testimony  of  the  prosecutrix, 
take  into  consideration  the  conflicting  and 
contradictory  statements  regarding  her  al- 
leged iUidt  relations  with  the  defendant  2 
Thomp.  on  Trials  (2d  Ed.)  t  2426;  Hender- 
son ▼.  State,  1  Tex.  App.  432 ;  Hall  t.  State, 
122  Ala.  86,  26  South.  236;  Bose  v.  Otis,  18 
Colo.  59,  31  Pac.  493.  And  especially  so  in 
view  that  the  Juvenile  court  officer  pursued 
a  course  to  induce  the  prosecutrix  to  impli- 
cate the  defendant  that  was  manifestly  un- 
fair to  him  and  which,  under  the  peculiar 
facts  and  circumstances  of  the  case,  amount- 
ed to  undue  influence.  In  a  case  of  this 
kind  where,  as  here,  the  prosecutrix  shows 
by  her  own  testimony  that  she  has  no  con- 
ception whatever  of  the  enormity  of  the 
crime  of  which  the  defendant  was  convicted 
and  who  is  aware  that  she  may  te  commit- 
ted to  the  industrial  school,  generally  spoken 
ot  as  the  "reform"  school,  her  fear  of  being 
committed  to  that  institution  may  create  a 
strong  incentive  to  implicate  parties,  re- 
gardless of  their  gnllt  or  innocence,  with 
her  delinquencies,  provided  she  gets  the  im- 
pression that  by  so  doing  she  will  gain  fa- 
vor with  those  who  have  her  In  charge  and 
be  treated  leniently  by  them.  After  having 
made  one  confession,  like  Topsy  in  Uncle 
Tom's  Cabin,  she  Is  apt  to  keep  on  confessing 
by  adding  additional  names  to  her  list  of 
offenders  so  long  as  she  thinks  it  is  to  her 
advantage  to  do  so.  Therefore,  In  cases 
of  this  kind,  the  fullest  latitude  should  be 
given  the  defendant  to  avail  himself  of  every 
TigtA  recognized  by  the  law  in  the  presenta- 
tion of  his  defease  and  his  theory  of  the 
case  to  the  Jnry.  This  court,  in  a  simUar 
case  (State  ▼.  Hilberg,  22  Utah,  39,  61  Pac. 
218),  took  occasion  to  invite  attention  to  the 
great  disadvantage  in  which  a  defendant  in 
this  class  of  cases  is  placed  and  the  ease 
with  which  he  may  be  convicted,  however  in- 
nocent he  may  be,  and,  in  the  course  of  the 
(pinion,  makes  the  following  perttoent  ob- 
servations: 

"We  do  not  overlook  the  danger  attending 
prosecutions  under  this  act  The  rules  of  law 
goTcming  triaJs  under  this  statute  are  more 
atiincent  and  less  flexibla  than  those  applicable 
in  other  criminal  cases.  An  accusation  under 
this  statute  la  easily  made.  The  offense.  If  com- 
mitted. Is  generally  in  secret  The  general  char- 
acter of  the  prosecutrix  cannot  be  attacked. 
Specific  acts  of  imchastity  on  her  part  cannoit 
be  shown.  Her  testimony  as  in  many  other  cas- 
es where  she  may  be  an  accomplice  does  not  re- 
qolra  eorroberation  in  order  to  obtain  fuU  cred- 
it, and  ^M  woman  who  participatas  in  the  act 
if  not  criminally  liable  therefor.  Under  sudi 
dicontataacM  the  ehai^  when  made  is  hard  to 
JJHiiww  aad  difflanh  to  defend  against  no  mat- 
ter bow  laaocsBt  the  accusad  may  bSb    Whil* 


the  protection  of  the  honor  and  chastity  oC 
young  women  is  of  paramount  Importance  to  the 
state,  and  every  effort  should  be  made  to  fully 
care  for  and  protect  It  yet  in  such  prosecutions 
fuU  latitude  should  be  ipven  the  accused  to  dis- 
cover the  truth  by  crosa-examination  and  otlier- 
wise,  so  as  to  enable  him  to  defend  against  any 
unjust  accusation." 

Since  the  submission  of  the  foregoing  ob- 
servations to  my  Associates,  Mr.  Justice 
FRIGK  has  written  an  addendum  to  bla 
opinion,  wherein  he  says: 

"The  contradictory  statements  of  the  prosecu- 
trix were  fully  explained  by  her  and  all  the  cir- 
cumstances why  and  how  she  made  them. 
*  *  *  The  circumstances  may  be  such  that 
Mie  witness  is,  and  ought  to  be,  believed,  not- 
withstanding he  has  made  contradictory  state- 
ments which  are  aatiafaotorily  eaplaiacd  to  the 
jnry,  as  ai^ainst  another  witness  who  has  made 
no  conflicting  statements.  No  donbt,  under  or- 
dinary circumstances,  the  credibility  of  a  wit- 
ness Is  affected  in  case  he  has  made  contradic- 
tory or  conflicting  statements.  This,  however, 
ia  a  matter  of  such  general  knowledge  that  even 
school  boys  who  have  attained  the  age  of  t<!n 
years  are  fully  aware  of  it  and  constantly  ap- 
ply it"    (Itahcs  mine.) 

Mr.  Justice  FBICK  has  not,  either  In  his 
original  or  in  his  supplemental  oplnl<m, 
pointed  out  wherein  the  prosecutrix  "satis- 
factorily" or  "fully,  explained  why  and  how" 
she  came  to  make  the  contradictory  state- 
ments. Any  person,  be  he  lawyer  or  lay- 
man, who  will  take  the  time  to  read  the  rec- 
ord will  readily  observe  that  the  prosecu- 
trix made  no  explanation  whatever  regard- 
ing the  contradictory  statements  she  made 
to  her  father  of  her  alleged  unlawful  rela- 
tions with  the  defendant  Nor  did  she 
"fully,"  "satisfactorily,"  or  otherwise  explain 
why  she,  for  8  days  after  she  wa«  taken  Into 
custody,  failed  to  implicate  the  defendant 
and  persistently,  during  that  time,  denied 
having  had  illicit  relations  with  him.  In 
view  of  what  I  regard  to  he  the  unsupported 
and  unwarranted  deductions  made  by  Mr. 
Justice  FRIGK  tKHa  the  testimony  of  the 
prosecutrix  on  this  point,  I  shall  again  re- 
fer to  her  evidence,  wherein  she  said: 

"She  (the  juvenile  court  officer)  asked  me  fiott 
the  first  day  I  was  up  here.  I  told  them  no 
at  first  •  •  •  I  did  not  deny  It  about  all  the 
other  six  at  that  time.  I  just  denied  it  about 
Mr.  Brown.  •  »  »  They  brought  me  to  court 
Tuesday  and  It  was  the  next  Monday  (eight 
days)  before  I  admitted  that  anything  had  taken 

Slace  between  me  and  Mr.  Brown.  •  ♦  • 
Irs.  James  said  ah*  had  found  out  at  GarfieM 
that  it  was  so ;  *  *  -  *  said  she  Imew  about 
it    Then  I  told  her  it  wos  so." 

Mr.  Justice  FBIGE;  in  his  main  or  first 
opinion,  says: 

"When  all  of  the  testimony  of  the  prosecutrix 
is  considered,  as  It  must  be,  it  mast  be  conceded 
that  there  is  little,  If  anything,  upon  which  to 
base  the  contention  that  the  statements  are  con- 
tradictory In  the  sense  that  that  term  is  usually 
applied." 

Conceding,  for  the  sake  of  argoment,  that 
"school  boys  who  have  attained  the  age  ot 
10  years,"  and  occasionally  a  Jurist  may  b» 
found  who  are  unable  to  dlaoem  aaythhos 
in  the  conflicting,  inconalstemt  and  inacoocU- 
able  atatemeuta  of  the  prosecutrix  that  i» 
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fontradlctory  "In  the  sense  that  that  term  is 
usually  applied,"  It  nevertheless  would  be 
difficult  for  a  person  gifted  with  a  versatile 
and  virld  Imagination  to  conceive  of  state- 
ments more  contradictory  and  more  at  vari- 
ance than  those  of  the  prosecutrix  wherein 
she  first  absolutely  and  unqualifiedly  denied 
and  later  asserted  that  she  had  illicit  in- 
tercourse with  the  defendant  Mr.  Justice 
FRICK,  in  the  <M>ncluding  paragraph  of  his 
main  or  first  opinion  says: 

"That  after  a  careful  reading  of  the  whole  evi- 
dence and  proceedings,  and  judging  alone  from 
the  face  of  the  record,  if  he  (the  writer)  had 
been  a  juror  be  would  have  found  the  defendant 
not  guilty." 

And.  again: 

"Judging  alone  from  the  face  of  the  record,  in- 
cluding the  proceedings  in  support  of  the  mo- 
tion for  a  new  trial,  if  I  had  been  the  trial 
judge  I  should  have  felt  inclined  to  grant  the 
motion  for  a  new  triaL" 

These  observations  by  Mr.  Justice  FRICK, 
I  think,  clearly  Indicate  that  he  is  of  the 
opinion  that  the  defendant  was  not  proper- 
ly convicted,  because  the  only  ground  upon 
which  he  would  have  been  authorized,  under 
his  oath  if  he  had  been  a  juror,  to  find  the 
defendant  not  guilty  la,  that  the  evidence  Is 
Insufficient  to  Justify  his  conviction.  And 
If  he  had  been  the  trial  Judge  he  would  have 
been  justl'fled  In  granting  a  new  trial  only 
on  one  or  more  of  the  following  grounds: 
(a)  That  the  evidence  la  Insufficient  to  sup- 
port a  verdict  of  guilty;  (b)  that  some  er- 
ror prejudicial  to  the  rights  of  the  defend- 
ant was  committed  during  the  trial  of  the 
cause;  or  (c)  that  the  showing  made  by  the 
defendant  of  newly  discovered  evidence  on 
motion  for  a  new  trial  entitled  him  to  have 
the  verdict  set  aside  and  a  new  trial  granted. 
It  seems  that  the  reason  advanced  by  Mr. 
Justice  FRICK  for  not  concurring  in  the  re- 
versal, If  I  correctly  understand  his  position, 
is  that  the  trial  Judge  saw  and  heard  the 
witnesses  testify  and  was  therefore  more 
capable  of  determining  their  credibility  and 
the  weight  that  should  be  given  their  testi- 
mony than  are  we.  This  rule  has  no  ap- 
plication where  a  motion,  as  in  the  case  at 
bar,  is  heard,  on  affidavits  of  newly  discover- 
ed evidence.  In  such  case  the  trial  court  la 
in  no  better  position  to  consider  and  weigh 
the  affidavits  than  is  the  appellate  court. 

It  Is  suggested  In  the  brief  filed  by  the 
Attorney  General  that  "it  Is  not  probable 
that  had  the  evidence  proffered  by  Louise  D. 
Ilart  been  given  at  the  trial  the  result  would 
have  been  different,"  and  hence  the  hew  trial 
was  properly  denied.  She  is  the  dressmaker 
herein  referred '  to  who  was  at  the  home  of 
the  defendant  at  the  time  it  Is  claimed  the 
crime  in  question  was  committed.  The  facts 
stet  forth  in  her  affidavit,  if  true,  show  con- 
clusively that  the  defendant  is  innocent,  and 
are  In  accord  with  the  testimony  of  the  de- 
fendant and  his  wife  and  daughter  and  that 
^veh  by  Agnes  Williams,  wno,  as  herelnbe^' 
fore  stated,  was  vlsttlnc  wim  defendant  and 


his  family  at  the  time  it  is  alleged  the  of- 
fense was  committed.  I  agree  with  the  At- 
torney General  that  if  the  evidence  of  liOulse 
D.  Hart  had  been  produced  at  the  trial  the 
result  would  have  been  the  same.  Notwith- 
standing the  conditions  and  drcumstances  de- 
scribed by  the  prosecutrix  under  which  she 
testified  the  criminal  act  was  committed, 
when  there  was  no  <^portunity  for  her  to 
have  sexual  intercourse  with  the  defendant 
except  in  the  hearing,  and  in  the  full  or  i>ar- 
tial  view  of  the  defendant's  wife  and  other 
parties  who  were  present  at  the  time;  and 
notwithstanding  that  her  testimony  that  she 
then  had  sexual  intercourse  with  the  defend- 
ant was,  because  of  her  illness,  highly  Im- 
probable and  almost  unbelievable,  yet  the 
jury  having  accepted  as  true  her  self-impeach- 
ed testimony  It  would  be  unreasonable  to 
expect  that  the  testimony  of  any  number  of 
reputable  witnesses  showing  the  defend- 
ant to  be  Innocent  of  the  particular  crime 
in  question  would  have  produced  a  differ- 
ent result.  In  my  opinion  this  is  one  of 
the  strongest  arguments  that  can  be  pro- 
duced that  the  trial  court  abused  its  dis- 
cretion by  refusing  to  grant  a  new  trial. 
Should  the  Judgment  in  the  case  at  bar  be 
approved,  then,  I  submit,  the  liiw  governing 
this  class  of  cases  is  a  menace  to  the  good 
name  and  liberty  of  every  man,  however 
honest  and  virtuous  he  may  be,  who  has  a 
family  and  takes  into  his  household  and 
treats  as  a  member  thereof  a  homeless  and 
motherless  girl  who  is  in  any  degree  in- 
clined to  be  wayward.  A  few  convictions 
on  evidence  such  as  the  record  here  dlsdosea 
Would  have  a  tendency  to,  if  they  did  not 
absolutely,  close  every  respectable  home  In 
the  state  of  Utah  against  these  unfortunate 
girls,  because,  under  the  rule  thus  declared, 
if  a  man  who  haa  taken  a  motherless  and 
somewhat  wayward  girl  into  his  home  ahoald 
incur  the  displeasure  of  his  ward  or  arouse 
the  unfounded,  suspicion  of  some  overzealons 
JuvenQe  court  officer  he  is  in  danger  of  being 
accused  of  a  heinous  crime  and  convicted 
thereof  on  the  unsupported  and  uncorroborat- 
ed evidence  of  a  self-Impeached,  discredited 
and  irresponsible  wayward  girl,  regardless 
Of  how  Improbable  and  unbelievable  her  tes- 
timony may  be.'  And  that,  too,  notwithstand- 
ing he  moy  be  fortunate  enough  to  show  by 
evidence  of  credible  witnesses,  as  in  the  case 
at  bar,  that  he  had  no  importunity  to  com- 
mit, and  did  not  commit,  the  criminal  act  of 
which  h$  is  accused. 

In.  conclusion  I  remark  that  to  permit  tbe 
judgment  in  this  case  to  stand  would  be  a 
reflection  upon  and  an  impeachment  of  oar 
Judicial  system.  For  the  reasons  stated  I 
concur  in  the  reasoning  of  the  Ctiet  Justice 
and  in  the  conclusions  reached  by  him  on  the 
questions  of  law  discussed,'  and  also  join 
with  him  In  reversing  the  Judgment  and 
directing  that  a  new  trial  be  granted. ' 
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8TRAUP,  C.  J.  [1,»]  I  thlnfc  the  judg- 
ment ahonld  be  reversed,  not  for  Insuffldency 
of  evidence,  but  for  errors  In  refusing  re- 
quests to  charge.  There  Is  no  doubt  that  a 
witness  may  be  discredited  or  Impeached,  or 
his  credibility  and  the  weight  of  his  testi- 
mony affected,  by  material  Inconsistencies 
between  his  testimony  and  statements  for- 
merly made  by  him,  and  when  such  are 
shown  the  court,  on  proi>er  requests,  should 
give  instructions  with  reference  to  the  law 
or  principles  applicable  thereto,  especially  in 
a  criminal  case  when  the  conviction  is  de- 
pendent upon  the  testimony  alone  of  the 
prosecntlng  vdtneas  whose  testimony  Is  at 
variance  with  statements  formerly  made  by 
him.  2  Thomp.  on  Trials,  f  2420;  Blash- 
fleld  Inst,  f  248;  Harris  v.  State,  96  Ala. 
24, 11  South.  265;  O.  &  M.  Ry.  Co.  v.  Crauch- 
er,  132  Ind.  275,  SI  N.  E.  941 ;  Smith  v.  State, 
142  Ind.  288,  41  N.  E.  596;  Herstlne  v.  L«- 
hlgb  Valley  R.  R.  Co.,  161  Pa.  244,  26  Aa 
104.  Here  the  state,  for  a  conviction,  de- 
pended solely  upon  the  testimony  of  the 
prosecuting  witness.  To  sOpport  the  issue 
on  its  behalf  It  offered  no  other  evidence. 
There  are  undoubted  inconsistencies  between 
her  testimony  and  statements  formerly  made 
by  her,  not  as  to  mere  dates,  or  other  im- 
material matters,  but  as  to  material  facts, 
the  charged  criminal  act  itself.  She  testi- 
fied most  directly  that  the  defendant,  on  the 
25th  of  January,  1915,  and  on  prior  occasions, 
carnally  knew  her.  But  she  also  testified 
that  when  she  thereafter  was  taken  into  cus- 
tody by  the  Juvenile  court  officers  she  told 
them,  and  told  her  father,  that  the  defend- 
ant had  not  carnally  known  hor  and  that 
he  was  Innocent;  and  while  In  custody  for 
a  week  or  more  maintained  his  Innocence 
until  the  defendant  himself  was  arrested 
and  taken  into  custody,  when  she  finally  de- 
clared bis  guilt.  Since  she  herself  admitted 
making  the  statonents  out  of  court  inconsist- 
ent with  her  testimony,  there  was  no  occasion 
to  call  others  to  show  the  making  of  them. 
The  state,  however,  as  to  this,  in  rebuttal, 
called  her  father,  who,  in  response  to  ques- 
tions asked  him  by  the  district  attorney  tes- 
tified that: 

"I  don't  say  that  I  believe  they  (the  juvenile 
court  officers)  had  prompted  the  girl  to  testify 
against  him  (the  defendant)  falsely,  but  that 
they  had  inatructed  her  what  to  say.  When  1 
first  went  after  her  she  told  me  that  this  man 
was  innocent.  Q.  Then  you  told  her  that  yon 
knew  something  about  it,  didn't  you?  A.  No; 
I  never  said  a  word  about  that.  I  asked  her 
if  there  was  anything  about  it,  and  she  said,  'No, 
sir.'  Afterwards,  when  she  was  going  to  have 
a  hearing,  she  told  me  there  was  because  they 
brought  Frank  (defendant)  Into  jail.  The  con- 
i^ersation  came  up  and  Brown  wondered  whether 
she  would  be  allowed  to  tell  the  truth.  That 
was  a  month  or  six  weelcs  ago." 

There  thus  Is  no  question  but  that  the 
girl,  as  to  the  criminal  act  itself,  made  state- 
ments out  of  court  wholly  inconsistent  with 
her  testimony  in  court.  She  herself  admitted 
it.  her  father  testified  to  It,  and  mo  one  de- 


nied it  In  view  of  that,  and  that  the  state, 
for  a  conviction,  depended  solely  upon  her 
testimony,  the  defendant  was  entitled  to 
something  more  than  mere  stock  Instruo- 
tlons,  but  to  a  direct  charge  respecting  sndi 
incobsistencies  and  the  effect,  not  that 
should,  but  tttat  might,  be  giv«i  .them 
Though  it  be  conceded  that  his  request  No. 
6,  set  forth  In  the  opinion  by  Mr.  Justice 
FRICK,  is  too  broad,  and  because  invading 
the  province  of  the  Jury  is  improper,  still  I 
think  his  request  No.  7,  set  forth  in  Mr.  Jus- 
tice McCAUTY'S  opinion,  ought  to  have  been 
given.  It  in  effect  is,  that  if  any  witness 
had  made  voluntary  admissions  or  state- 
ments out  of  court  In  confilct  with  his  testi- 
mony in  court,  such  conflict  was  a  proper 
matter  for  the  Jury's  consideration  in  deteiv 
mining  the  credibility  of  the  witness  and 
the  weight  to  be  given  his  testimony.  The 
request  pointedly  and  properly  directed  the 
Jury's  attention  to  the  purpose  and  effect 
for  which  such  confilct  or  Inconsistencies 
could  be  considered  as  affecting  the  credi- 
bility of  the  witness  and  the  weight  of  his 
testimony.  When  there  Is  evidence,  as  here 
there  is,  even  undisputed,  rendering  such  a 
request  applicable,  I  see  no  good  reason  for 
refusing  It  Rose  v.  Otis,  18  Colo.  69,  31  Pac, 
493.  Whatever  argument  may  be  advanced 
that  to  give  the  defendant's  request  No.  6 
would  be  to  Invade  the  province  of  the  Jury — 
that  if  a  witness  be  successfully  Impeached  It 
was  the  "duty"  of  the  Jury  to  "disregard" 
his  evidence,  that  they  "would  not  be  author- 
ized to  believe  him"  unless  corroborated — 
is  not  in  any  particular  applicable  to  request 
Na  7,  nor  to  No.  8,  whid4  the  court  also  re- 
fused, and  which  is: 

"If  any  witness  in  the  case  has  at  another 
time  and  place  made  statements,  material  to  the 
issues  in  this  case,  at  variance  with  his  testi- 
mony while  on  the  witness  stand  and  before 
yon,  then  you  are  at  liberty  to  disregard  the 
whole  of  such  witness'  testimony  except  in  so 
far  as  h«  is  corroborated  by  other  credible  evi- 
dence." 

That  request  Is  supported  by  Blotcky  v, 
Caplan  &  Nathan,  91  Iowa,  362,  59  N.  W. 
204. 

[3]  It,  however,  is  urged  that  all  this  was 
covered  by  the  stock  and  printed  instructions 
given  in  every  civil  and  criminal  trial  in 
this  state  since  statehood,  that  the  Jury  are 
the  sole  Judges  of  the  facts,  the  credibility 
of  the  witnesses,  the  weight  of  their  testi- 
mony, and  that: 

"If  you  shall  believe  any  witness  has  willfully 
testified  falsely  as  to  any  material  fact  in  the 
case  you  are  at  liberty  to  disregard  the  whole  of 
the  testimony  of  such  witness  except  as  he  may 
have  been  corroborated  by  credible  witnesses  or 
credible  evidence  in  the  case." 

Thus  the  defendant's  request,  that  incon- 
sistencies between  statements  of  a  witness 
out  of  court  and  his  testimony  in  court 
should  be  considered  as  bearing  on  the  credi- 
bility of  the  witness  and  the  weight  of  his 
testimony,  or,  as  the  Jury  might  determine, 
the  whole  of  the  testimony  of  sacb  'witaess 


Digitized  by 


Google 


656 


168  PACIFIC  BEPOBTBB 


(Utah 


coold  be  rejected  unless  corroborated,  was 
Kfuaed  and  a  charge  given  that  the  Jury  could 
only  80  consider  and  regard  such  Inconsis- 
tencies In  the  event  they  found  that  the  wit- 
ness bad  "willfully  testified  falsely."  But 
the  rule  Is,  and  as  stated  In  40  Cyc.  2792, 
and  supported  by  cases  there  dted,  that: 

TThe  fact  that  a  witness  bos  made  Btatements 
Inconmstent  with  or  contradictory  to  his  testi- 
Bony  is  proper  to  be  considered  as  bearing  up- 
on his  credibility,  even  though  the  jury  do  not 
believe  that  the  testimony  thus  contradicted  wag 
Intentionally  false.  But  proof  of  such  state- 
nents  is  only  evidence  tending  to  impeach  the 
witness,  leaving  It  for  the  jury  to  determine  un- 
der proper  instructions  whether  the  impeach- 
nent  has  been  successful,  and  to  what  extent 
the  credibility  of  the  witness  is  affected  and  does 
not  require  that  his  testimony  be  rejected.  So 
the  jury  may  believe  the  witness  notwithstand- 
ing his  contradictory  statements,  even  though 
kis  testimony  is  not  corroborated.  On  the  other 
hand  a  witness'  contradictory  statements  may 
Justify  the  jury  in  not  believing  him,  although 
they  shonld  not  disregard  or  refuse  to  consider 
his  testimony  unless  they  consider  it  willfully 
false,  even  though  it  is  not  corroborated." 

Hence,  though  the  girl  may  not  have  "will- 
fally  testified  falsely,"  still  the  inconsisten- 
cies between  her  statements  out  of  court  and 
her  testimony  In  court  could,  nevertheless, 
properly  be  considered  as  affecting  her  credi- 
bility and  the  weight  to  be  given  her  testi- 
mony. But,  as  seen,  that  element  as  so  re- 
quested was  not  embraced  in  the  charge,  and 
hence  the  substance  of  the  requests  in  such 
particular  was  not  given. 

The  requests  were  not  objectionable  be- 
cause invading  the  province  of  the  Jury. 
The  seventh  did  not,  because  of  the  stated  or 
assumed  inconsistencies,  require  or  bind  the 
Jury  to  reject  the  testimony  of  the  witness; 
nor  did  even  No.  8,  for  that  merely  stated 
that  the  jury  were  "at  liberty  to  disregard" 
the  testimony,  which  Implied,  not  a  require- 
ment or  behest  so  to  do,  but  a  freedom  and 
choice  to  accept  or  reject  it  as  they  saw 

Now,  as  to  prejudice.  That,  as  to  such  a 
question  as  this,  is  dependent  upon  the  par- 
ticular facts  of  the  case.  Here,  as  already 
observed,  the  inconsistencies  relate  to  the 
testimony  of  the  state's  only  witness.  She 
was  a  mere  child,  but  14  years  of  age,  an 
age  when  many  children  are  of  a  most  im- 
pressionable nature,  quite  susceptible  to 
yielding  Influences,  and  more  or  less  moved 
by  Impulses.  While  testimony  of  some  chil- 
dren of  that  age  Is  entitled  to  the  same 
weight  and  credit,  and  Is  as  reliable  as  that 
of  an  adult,  yet  of  others  is  more  or  less 
doubtful  and  unreliable,  not  because  they 
are  wlllfuUy  untruthful  or  knowingly  testify 
falsely,  but  because  of  their  Impulses,  Indis- 
cretion, and  of  the  environments  and  influ- 
ences surrounding  them.  Hence,  as  to  sncb 
a  witness,  inconsistencies  of  statements  out 
of  court  with  her  testimony  in  court,  though 
tbiey  may  not  be  regarded  to  the  extent  as 
earried  by  some  courts  (Johnston  v.  Socfau- 
mK,  104  HI.  App.  350>— that  the  one  state- 


ment wholly  negatives  or  neutralizes  the  oth- 
er so  that  the  testimony  unless  corroborated 
Is  entitled  to  no  weight — still,  when  consider- 
ed and  weighed  by  the  Jury  in  the  particu- 
lar case,  the  inconsistencies  may,  neverthe- 
less, be  regarded  by  the  Jury  of  such  con- 
trolling Importance  as  to  accomplish  Just 
such  result  On  the  other  hand,  had  the  Jury 
been  properly  guided  they  might  have  found 
that  the  girl's  statements  out  of  court  were 
prompted  by  motives  to  shield  the  defendant, 
but  that  she,  seeing  him  under  arrest  and  be- 
lieving that  the  state  had  evidence  of  guilt 
Independently  of  her  testimony.  Anally  ad- 
mitted his  guilt,  and  thus  that  her  state- 
ments so  made  out  of  court  did  not  material- 
ly impair  her  testimony  in  court.  Of  oourae, 
all  this  was  for  the  Jury.  But  they  needed 
guidance.  Without  it  a  Juror  may  well 
enough  understand  that  such  inconsistent 
statements  are  to  be  considered  and  some  ef- 
fect to  be  given  them,  but  unless  guided  may 
regard  them  as  evidence  of  the  fact  declared, 
and  so  regarding  them  may  for  that  purpose 
think  them  of  but  little  or  no  weight,  or 
give  them  undue  weight.  Instead  of  regarding 
them  as  the  Juror  should,  as  affecting  and 
as  striking  at  the  credibility  of  the  witness 
and  the  weight  to  be  given  his  testimony. 
And  then  the  Jury,  In  view  of  the  pointed 
inconsistencies  of  the  prosecutrix  and  as  ap- 
plicable thereto,  were  misdirected  because  In 
etTect  told  the  Inconsistencies  could  be  con- 
sidered on  credibility  only  in  the  event  the 
witness  bad  "willfully  testified  falsely." 

[4,  E]  Complaint  also  Is  made  of  this 
charge: 

"Circumstances  of  suspicion,  if  they  amount 
to  no  more  than  that  or  a  preponderance  merely 
of  evidence  against  a  defendant,  is  not  sufllcient 
to  warrant  a  conviction.  The  weight  of  the  evi- 
dence must  be  such  as  to  remove  from  the  minds 
of  the  jury  all  reasonable  doubt  of  the  defend- 
ant's guilt  in  order  to  warrant  a  conviction." 

The  proposition  is  not  happily  put  It  is 
based  on  wrongly  assumed  premises  that  the 
Jury,  at  the  first  instance,  have  a  reasonable 
doubt  as  to  the  defendant's  guUt  which,  to 
warrant  a  conviction,  must  be  removed  .by 
the  weight  of  the  evidence.  This  is  not 
equivalent  to  the  proposition  that  the  Jury, 
at  the  first  instance,  are  required  to  presume 
the  defendant  innocent  and  that  before  they 
are  warranted  in  convicting  lilm  they,  upon 
the  evidence  adduced,  must  be  convinced  of 
his  guilt,  not  upon  mere  circumstances  rais- 
ing but  a  suspicion,  nor  even  by  a  preponder- 
ance or  greater  weight  of  the  evidence,  but 
must  be  so  convinced  beyond  a  reasonable 
doubt  It  is  not  the  proposition  of  reasonable 
doubt  but  the  legal  presumption  of  liuio- 
cence  wUdi,  at  the  threshold,  attaches  to 
the  defendant  and  attends  him  tfaroughoat 
the  trial  until  overthrown  by  proof  of  hla 
guilt  beyond  a  reasonable  doubt;  and  thos, 
to  warrant  a  conviction,  it  is  not  the  proposi- 
tion of  reasonable  doubt  but  the  legal  pre- 
sumption of  innocence  wUch  must  be  OFer* 
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tlirown  or  removed  by  evidence.  The  charge 
does  not  convey  that  meaning.  In  other  por- 
tions of  the  charge,  however,  such  meaning 
Is  dearly  enough  expressed.  While,  for  the 
reasona  stated,  I  disapprove  the  charge,  yet, 
irben  It  Is  considered  as  It  should  be.  In  con- 
nection with  other  portions  of  the  charge 
bearing  on  the  same  subjects — ^presumptions 
of  Innocence,  burden  of  proof,  and  reason- 
ible  doubt — I  do  not  believe  it  to  be  of 
such  harmful  effect  as  to  require  a  reversal 
of  the  Judgment  on  that  ground  alone. 

But  for  this.  In  connection  with,  and  more 
especially  because  of,  the  errors  heretofore 
referred  to,  I  think  the  judgment  should  be 
reversed  and  a  new  trial  granted.  Such 
is  the  order. 


FISIXSX  T.  MARION  COUNTX  (two  cases). 
(Supreme  Court  of  Or^ion.    Aug.  1,  1916.) 

l  iKrAivTs    <S=>12%,   New,   voi    17   Key-No. 

Secies  —  HoTHEB's  Pbnsioi?  —  Pbbbbnck  of 

MoTHEB  AT  Hon. 
Under  Laws  1918,  p.  76,  providing  in  lec- 
tion 1,  for  a  mother's  pension  for  the  aapport 
of  herself  and  of  her  child  or  childien,  and  sec- 
tion 5,  providing  it  is  the  Intent  of  the  act  to 
keep  the  children  to  which  it  is  applicable  to- 
gether nnder  the  control  of  their  mother,  and 
tiiat  the  mother  shall  make  a  home  for  the 
children,  a  mother  did  not  forfeit  her  right  to  a 
pension  by  working  away  from  the  family  res- 
idence some  hoQTB  of  the  dav,  if  such  labor  was 
necessary  to  contribate  to  their  subsiBtence. 

2.  Infants   «=9l2%.   New,   vol.    17    Key-No. 
Series — Motheb's    Pension— Date    o»    Ao- 

CBCAI,  or  RlQHT  TO  PENSION. 

Under  such  act,  an  applicant's  right  to 
pension  accrued  from  the  date  of  her  applica- 
tion in  proi)er  form. 

3.  Infants   «=5»12%,   New,    yoL   17   Key-No. 
Series  —  Motheb'b  Pension  —  Powbk  of 

COURTT  COUBT   SlTTINQ  AS  JUVXNILB  COUBT. 

Under  the  terms  of  such  act,  the  county 
conrt  sitting  as  a  juvenile  court,  can  grant  no 
other  relief  than  that  provided  for  in  the  act. 

4.  Infants    «=9l2%,    New,    vol.    17    Key-No. 
Series— Motheb's  Pension— Kspeal. 

The  passage  of  the  amendatory  motber'a 
pension  act  of  1915  (Laws  1916,  p.  97)  did  not 
repeal  any  provisions  of  the  mother's  pension 
set  of  1913  (Laws  1913,  p.  75)  so  as  to  affect  an 
imoont  thai  dne  and  accrued  under  the  act  of 
1913,  although  no  action  on  application  there- 
for was  taken  until  after  enactment  of  1915 
act 
6.  Infants    «=9l2^.    New,   vol.    17   Key-No. 

Series— Motheb's    Pension    Act— RepkaI/— 

Vested  Rights. 
No  person  disqualified  by  the  1915  amenda- 
tory mother's  pension  act  (Laws  1915,  p.  97) 
is  entitled  to  have  her  pension  continued  after 
that  J.aw  went  into  effect. 

Appeal  from  Circuit  Court,  Marlon  County; 
Wm.  Galloway,  Judge. 

AppUcatloa  by  Mary  LueUa  Flnley  for 
mother's  pension  under  Laws  191S,  p.  76, 
opposed  by  County  of  Marlon  and  State  of 
Oregon.  From  a  Judgment  for  applicant, 
both  parties  appeal.    Modified. 

These  are  cross-appeals  from  the  decision 
cf  the  drcnlt  conrt  of  Marlon  county  in  the 


matter  of  an  application  of  Mary  Luella 
Flnley  for  a  pension  under  the  mother's  pen- 
sion axit,  chapter  42,  Session  Lews  1913.  In 
July,  U91d,  the  petitioner  filed  her  application 
In  due  form,  setting  forth  the  fact  that  her 
husband  was  wholly  incapable  of  supporting 
her  or  lier  sou,  then  about  eight  years  of  age. 
The  petition  was  in  regular  form,  and  stated 
all  the  facts  required  by  statute.  Being  of 
the  opinion  that  the  petitioner  was  not  enti- 
tled to  the  relief  sought,  by  reason  of  the  fact 
that  she  was  at  work  which  kept  her  away 
from  borne  much  of  the  time  during  the  day, 
and  for  otlier  causes  not  necessary  to  nicu- 
tl(Hi  here,  the  county  court  took  no  action  ou 
the  petition  until  July  30. 1915,  when  it  enter- 
ed an  order  denying  the  same.  At  various 
times,  however,  the  county  court  extended 
financial  assistance  under  the  provisions  of 
the  pauper  statutes.  The  petitioner  appealed  . 
from  the  decision  of  the  county  court  denying 
her  application  and,  upon  the  hearing  of  the 
appeal  In  the  circuit  court,  the  latter  found 
that  she  was  entitled  to  a  mother's  pension 
as  prayed  for  In  her  petition,  but  held  that 
she  was  guilty  of  laches  in  not  compelling 
the  Juvenile  court  to  act  upon  it  at  an  earli- 
er date,  and  allowed  her  compensation  only 
from  July  30, 1915. 

Walter  L.  Toose,  Jr.,  and  6.  O.  Holman, 
both  of  Dallas,  for  api>ellant.  Geo.  O.  Bing- 
ham, of  Salem  (Ernest  R.  Ringo,  Dist.  Atty., 
of  Salem,  on  the  brief),  for  respondent. 

PER  CURIAM.  [11  We  are  of  the  opinion 
that  nnder  the  act  of  1918  a  mother  was  not 
required  to  be  with  her  family  all  the  time 
if  she  kept  them  together  In  the  home,  and 
that  she  did  not  forfeit  her  right  to  a  pen- 
sion by  working  away  from  the  family  resi- 
dence at  some  hours  of  the  day  if  such  labor 
were  necessary  to  contribute  to  their  subsist- 
ence. 

[2]  To  the  first  question  propounded  in 
respondent's  brief  we,  therefore,  answer  that 
nnder  the  act  of  1918  the  petitioner  was  en- 
titled to  a  pension  of  $10  a  month  from  the 
date  of  her  application. 

[3]  The  second  question  asked  is — 
"whether,  under  the  terms  of  the  act  of  1913 
the  conn^  court  sitting  as  a  juvenile  court  can 
|;rant  relief  other  than  the  relief  provided  for 
in  the  act." 

To  this  we  answer,  "Na" 

[4, 1]  The  third  question  proposed  In  the 
brief  of  the  attorney  for  the  county  is  this: 

"The  applications  having  been  filed  during  the 
month  of  June,  1913,  and  no  action  being  tak- 
en to  cause  a  record  to  be  made  until  the  month 
of  Augnst,  1915,  and  after  the  amendatory  act 
went  into  effect,  had  the  juvenile  court  author- 
ity to  grant  relief  excepting  under  the  condi- 
tions specified  in  section  3  of  the  amendatory 
act  of  1015?" 

To  this  we  reply  that  In  ottr  oplnloD  It 
was  not  the  Intent  of  the  act  sf  1916  to  re- 
peal any  provisions  of  the  act  of  1913  so  se 
to  affect  amonnts  then  dne  wU«A  ohoald  have 
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been  allowed  In  the  regular  conrse  of  pro- 
ceedlDgs  under  tbe  act  of  1913,  and  that  as 
to. sums  accrued  before  tbe  act  of  1915  went 
into  effect  they  should  be  allowed  In  full. 
Subject  to  this  exception  no  person  who  is 
disqualified  under  the  law  of  1915  is  entitled 
to  receive  a  pension,  and  pensions  to  persons 
falling  in  this  class  should  be  discontinued 
after  the  date  that  the  act  of  1915  went  Into 
effect.  United  States  v.  Teller,  107  U.  S.  64, 
2  Sup.  CL  39,  27  I*  Ed.  362 ;  Eddy  v.  Morgan, 
216  111.  449,  75  N.  B.  174. 

The  Judgment  of  the  circuit  court  will  be 
modifled  to  conform  to  this  opinion. 


In  re  WOLFEX 

WOLFE  V.  MARION  COUNTY. 

(Strpreme  Court  of  Oregon.    Aug.  1,  1916.) 

Appeal  from  Circuit  Court,  Marion  County; 
Wm.  Galloway,  Judge. 

Application  by  Eva  Maud  Wolfe  for  widow's 
pension,  opposed  by  County  of  Marion  of  State 
of  Oregon.  From  a  judgment,  applicant  ap- 
peals.   Modified. 

Walter  L.  Tooze,  Jr..  and  G.  O.  Holman,  both 
of  Dallas,  for  appellant.  Geo.  G.  Bingham,  of 
Salem  (Eimest  B.  Uingo,  Dist.  Atty.,  of  Salem, 
on  the  brief),  for  respondent. 

PBiB  CURIAM.  This  case  is  similar  in  all 
respects  to  the  case  of  Finley  v.  Marion  Coun- 
ty, 159  Pac.  657,  and  will  take  the  same  course. 


Ez  parte  LEVEL. 

(Supreme  Court  of  Oregon.    Aug.  1,  1916,  and 

Aug.  2,  1910.) 

1.  EDCEODiioir  «=>423— Execution  aoainst 
Pebson. 

Where  the  pleadings  in  an  action  for  the 
recovery  of  money  disclose  no  fraudulent  ac- 
tions on  the  part  of  defendant,  his  impriaon- 
ment  under  an  execution  against  his  person  is 
unlawful. 

[Ekl.  Note.— For  other  cases,  see  Eizecation, 
Cent.  Dig.  tS  1214-1221,  1223;  Dec.  Dig.  «=» 
423.] 

2.  BefebKnce  0=9S6— AnTHOBrrr  of  Refebes 
r— FiKDiNOS  ovFaot  asd  Conclvsiohb  or 
Law. 

Under  L.  O.  L.  S  838,  a  referee  in  an  equi- 
table proceeding  has  no  authority  to  make  find- 
ings of  fact  or  conclusions  of  law. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  {  131;    Dec.  Dig.  <8=>85.1 

3.  Execution  ®=>425— Iupbisonuent  undeb 
Execution   against   Pbbson— When   An- 

XUOKIZEO. 

Tbe  imprisonment  of  petitioner^  by  virtue 
of  an  execution  under  a  decree  finding  that  he 
fraudulently  and  unlawfully  retained  money  be- 
longing to  another,  rendered  on  unauthorized 
findings  of  fact  and  conclusions  of  law  by  the 
referee,  no  other  evidence  being  received  and 
the  decree  not  being  based  on  any  issue  found 
in  the  pleadings,  is  unlawful,  and  petitioner  is 
entitled  to  release  in  habeas  corpus  proceedings. 
[E2d.  Note.— For  other  cases,  see  Execution, 
Gent.  Dig.  M  1224-1226;    Dec.  Dig.  <SP>426.] 

In  Banc.  Habeas  corpus  on  the  petition  of 
James  M;  Level.  Petition  granted,  and  peti- 
cloner  discharged  f^om  custody. 


W.  P.  Lord,  of  Portland,  tor  petitioner. 
Walter  H.  Evans,  Dlst.  Atty.,  Arthur  A.  Mur- 
phy, Dep.  Dlst  Atty.,  James  N.  Davis,  and 
W.  W.  Dugan,  Jr.,  all  of  Portland,  for  re- 
spondent SherilT. 

On  Rule  to  Show  Cause. 

PER  CURIAM.  In  response  to  an  order 
made  by  Mr,  Justice  Bean,  requiring  the 
sheriff  of  Multnomah  county  to  show  cause 
why  a  writ  of  habeas  corpus  should  not  Issue 
for  the  purpose  of  inquiring  into  and  deter- 
mlntng  the  legality  of  the.  detention  by  said 
sheriff  of  the  petldoner,  James  M.  Level,  the 
parties  concerned  have  been'  heard  by  this 
court,  and  without  discussion  of  the  merits 
we  are  of  the  opinion  that  a  prima  facie  ease 
has  been  made  by  tbe  petitioner  sufficient  to 
authorize  the  issuance  of  the  writ.  It  will 
therefore  be  issued  according  to  the  prayer  of 
the  petition. 

On  the  Merits. 

On  December  19,  1912,  John  M.  Level  be- 
gan an  action  against  the  petitioner  and  his 
wife  for  the  recovery  of  moneys,  and  there- 
after the  defendants  therein  filed  their  an- 
swer and,  at  tbe  same  time,  a  cross-bill  in 
equity  to  which  John  M.  Level  filed  an  an- 
swer, wherein,  after  certain  admissions  and 
denials,  he  pleads  affirmatively  as  follows: 

"For  the  further  and  separate  answer  to  the 
cross-bill  the  defendant  alleges  that  the  moneg 
as  set  out  in  the  complaint  and  the  cross-bill 
was  delivered  to  the  plaintiS  herein  James  M. 
Level,  and  that  thereafter  the  said  James  M. 
Level  and  Lucy  Level,  his  wife,  and  plaintiffs 
in  said  cross-bill,  agreed  in  tbe  state  of  Wash- 
ington, where  the  James  M;  Level  had  his  resi- 
dence at  that  time,  and  under  the  laws  of 
Washington  said  property  delivered  to  him  is 
community  property,  that  if  the  defendant 
would  let  him  use  some  of  the  money  on  hand, 
the^  would  repay  it  all  to  him,  whereupon  the 
plaintiff  of  the  eross-bill  James  M.  Level  did 
expend  for  improvements  on  the  property  d 
Lucy  Level,  and  for  her  benefit,  a  large  portion 
of  said  money,  aU  of  which  she  agreed  to  re- 
pay to  John  M.  Level,  the  exact  amount  of 
which  the  defendant  does  not  know,  but  asks 
that  the  same  be  ascertained;  that  daring  the 
month  of  May,  1911,  the  plaintifEs  James  M. 
Level  and  Lucy  Level  agreed  to  convey  to  this 
defendant  the  N.  W.  %,  of  N.  W.  V4,  section 
24,  T.  5  N.,  R.  3  E.,  of  W.  M.,  situated  in  Clarke 
county.  Wash.,  for  the  sum  of  $0U0,  which  mon- 
ey was  out  of  the  money  which  had  been  paid 
to  James  M.  Level,  and  this  defendant  fur- 
ther alleges  that  he  went  into  possession  of  said 
property  and  put  improvements  thereon  under 
the  understanding  and  belief  that  the  plaintiffs 
herein  had  good  title  thereto,  or  would  acquire 
the  same,  but  defendant,  on  or  about  the  1st 
day  of  March,  1912,  discovered  that  the  title 
to  said  property  remained  in  the  name  of  the 
man  who  had  lost  his  life  in  Portland  by  fire, 
by  accident,  and  that  the  said  James  M.  Level 
and  Lucy  I^vel  had  no  title  to  said  property, 
and  do  not  have  the  title  to  said  property  at 
this  time. 

"The  defendant  further  alleges  that  James  M. 
Level  used  a  portion  of  the  money  turned  over 
to  him  by  this  defendant  for  improvements  on 
a  homestead  in  the  vicinity  of  the  land  above 
described,  and  that  all  of  the  money  received 
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by  this  defendant,  from- said-  Jamw  M.  Level 
tras  the  Slim  of  $69t-w,  leaving  a  balance  due 
to  John  M.  Level  of  $2,2il8.60. 

"Wherefore  the  defendant  prays  for  an  ao- 
counting  with  the  said  plaintiffs,  and  for  proof 
that  the  said  James  ,M.  Iievel  and  Lucy  Level 
have  8  title  to  the  property  described  herein, 
to  wit:  N.  W.  %  of  the  N.  W.  %.  section  24, 
T.  5  N.,  R.  3  B.,  of  W.  M.,  situated  in  Clarke 
county^  Wash. ;  and  that  with  such  proof  there 
be  delivered  to  this  defendant  a  conveyance 
thereof  if  the  .court  finds  such  proof  of  title  to 
be  sufficient;  and  that  all  the  moneys  received 
by  the  said  plaintiffs  shall  be  decreed  to  be  com- 
monity  property,  and  for  such  other  and  fur- 
ther relief  as  may  seem  meet  and  proper  under 
the  principle  of  jostice  and  equity. 

A  reply  being  filed,  Che  trial  court  referred 
the  cause  to  a  referee  to  take  the  testi- 
mony— 

"and  decide  the  whole  issue  and  report  upon  the 
questions  involved  to  the  court  within  16  day* 
from  this  date." 

Thereafter  the  court  made  and  entered  Its 
decree,  ttom  which  the  following  quotation  is 
the  part  pertinent  to  the  matter  here  pre- 
sented: 

"  ♦  •  •  Tte  cause  was  submitted  to  the  ref- 
eree for  consideration  and  decision,  and  after 
due  deliberation  thereon,  uie  referee,  duly  and 
regularly  empowered  and  appointed,  files  his 
findingB  of  fact  and  conclusions  of  law,  where- 
in it  appears  to  the  court  that  the.  defendaint 
James  M.  Level  received  from  John  M.  Level, 
the  plaintiff,  a  .  sum  total  of  $3,269.17,  in 
trust  for  the  benefit  of  John  M.  Level,  and  that 
the  said  defendant  James.  M.  Level  expended 
for  the  OM  and  benefit  of  the  said  John  M, 
Level  the  sum  of  $2,225.68,  leaving  a  balance 
of  the  said  trust  funds  still  in  the  hands  of 
James  M.  Level  aklounting  to  $1,043.49;  and, 
DO  objections  haying .  been  filed  to  said  report, 
nor  motion  to  set  ^ide,  wherefore,  by  reason  of 
the  law  and  the  findings  as  aforesaid,  it  is 
hereby  ordered,  adjudged,  and  decreed  that  the 
esid  Jobn  M.  Level  have  and  ie<<over  from'  the 
defendant  James  M.  Level  the  sum  of  $1,043.49, 
together  with  coets  and  disbursements  in  this 

suit  incnrred  taxed  at dollars ;    and  it  is 

farther  decreed  that  the  said  judgment  be  for 
money  fraudulently'  and  unlawrally  retained  by 
•aid  Jaoies  M. .  Level,  and  that  execution  be 
forthwith  issued  therein." 

1%«resllter  an  enecptkm  waa  Issued  agtilnat 
the  person  of  the  petitioner,  and  be^  b^ng 
hnprlaoned  ttaereundOT;  preseots  his  petition 
to  this  court  for  a  wilt  of  habeas  corpus. 


BEJISOK,  X  (after  stating  the  facta  a« 
above),  [t]  There  are  two  grounds  upon 
which  It  must  be  conceded  that  the  Imprison- 
ment of  the  petitioner  is  wrongful:  (1)  A 
carnal  reading  of  the  answer  to  the  cross- 
Mil  discloses.  uio  fraudulent  actions  upon  the 
part  of  the  plaintiff,  and  therefore. the  cause 
is  not  one  in  which  the  severe  r^m^y  of  an. 
execution  against  the  person  may-  be  Invoked ; 
(2)  it  will  be :  observed  .  ^t  the  decree  -  Is 
based  exoluslvoly  upon. the  fbidlngs  andudie- 
dsions  of  the  ie|£er<^ 

[2,3]  The. statute  In  this,  state  l)as  taken 
away  from  a  ref ^ea  tb^  fratbo^lty  it-  inaK9. 
findings  of  fact  and  conclusions  of  law  In  an 
equitable  proceeding.    Section  838,  L.  O.  L; 


Anthony  v-  Hlllsboro  Gold  Mining  Co.,  58  Or. 
258,  113  Pac.  442,  114  Pac.  95.  It  is  true 
that  under  the  authority  last  cited  the  court 
might  adopt  the  findings  and  conclusioins  so 
made  as  its  own,  nevertlieless  Its  decree  must 
be  based  upon  the  evidence  and  not  upon  un- 
authorized findings.  The  recital  In  the  de- 
cree that  "the  said  judgment  be  for  money 
fraudulently  and  unlawfully  retained  by 
James  M.  Level"  Is  not  based  upon  any  issue 
found  in  the  pleadings.  From  these  conclu- 
sions iti'  follows  that  the  decree  Is  void  and 
the  Imprisonment  of  petitioner  unlawful. 
An  order  will  be  entered, '  discharging  him 
from  custody. 

MOORE,  O.  X,  and  BEAN  and  McBRIDE, 
JJ.,  concur. 


BENSON,  J. 
discharged. 


Writ  allowed,  and  petitioner 


MEADOW  VALLEY  LAND  &  INVEST- 
MENT 00.  V.  MANERUD. 

(Supreme  Court  of  Oregon.    Aug.  1,  1916.) 

1.  Set-Ojt  and  ConNTEBCLAnc  0=929(1)  — 

PLKADINO — SUFinCIENCT. 

In  an  action  on  a  promissory  note,  an  an* 
swer  alleging  that  defendant  leased  a  horse  to 
plaintiff,  which.. w«s  injured  and  died  through 
plaintiff's  want  of  care,  held  to  state  a  counter- 
claim on- contract,  not  on  tort,  under  L.  O.  L. 
I  74.  ■ 

[Ed.  Note.— For  otiier  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  f  49;'  Dec.  Dig.  <&=> 
29(1).] 

3.  Apfsai.  and  £&bOb  it=3ll7(K3)— Rxvdbkv— 
HA»MT,r,Ba  Ebrob. 

In  an  action  on  promissory  notes,  the  fail- 
ure of  defendant  to  properly  plead  a  counter- 
eiaim  for  the  value  of  a  horbe  leased  to  plain- 
tiff and.  which  died  .through  want  of  {iroper  care, 
held  not  to  require  reversal  under  Const,  art.  7, 
I  3,  of  judgment  allowing  such  counterclaim. 

[Ed.  Note; — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §i  40(56,  4075,  4008.  4101, 
4B42;    Dec.  Dig.  <Ss=.1170(3).] 

8.  PucADiwG  ^3142— Set- OsT  afd  OotrNXES- 

CLAIU — SdFFICIENCT. 

In  an  action  on  a  promissory  note,  a  coun- 
terclaim alleging  that  notes  were  procured  by 
false  rroresentabons,  but  not  alleging  that  plain- 
tiff's omcer  who  made  the  false  representations 
was  then  acting  within  the  scope  of  his  author- 
ity, held  hot  to  state  a  defense. 
.  [EM.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  290,  291,  297,  800;  Dec  Dig.  «=» 

4.  Bnx8"AND   Notes  €=9534  —  Actions  — 
Avousx  or  Reooveby— Attobnet's  Febs. 

In  u>  action  on  promissory  notes,  where,, 
by  the  allowance  of  defendant's  counterclaim, 

fuaihtiS  had  judgment  for  only  $48.77,  the  al- 
owirnoe  «(  $100  as  attorney's  fees  held  Unrea- 
sonable. 

.{Ed.  Ifota— S^or  other  cases,,  see  Bills  and 
Notes,  Cent.  Dig.  Si  1946,  1947 1  Dec.  Dig.  «=», 

.  ^piwl  from  Clrcnlt  ;C<nirt>  'Lkm*  Goontr; 
(i,,II,.Wpw»rOj,rirud«^'      .  ■  .t  -:,  .  .  ■:,.::., i 
Action  by  the  Meadow  Vall^  Land  &  In- 
vestment Company,  a  corporation,   against 


^s>For  ether  casaa  ■••  same  topic  and  KBY-NUUBBB  In  all  Key-Numbered  DlsesU  and  Indexw 


Digitized  by 


Google 


560 


ISO  PACIFIC  BEPORTBB 


(Or, 


Mra.  OllTla  Manerud.  Judgment  for  plalntUC, 
and  plaintiff  and  defendant  appeal.  Modified 
and  afflnned. 

This  Is  an  action  to  recover  the  amount  of 
a  promissory  note  given  by  tbe  defendant  to 
the  plaintiff  March  20,  1911,  for  $1,000,  pay- 
able in  (me  day,  with  interest  at  8  per  cent 
per  annum,  and  providing  for  the  recovery  of 
a  reasonable  sum  as  attorney's  fees  in  case 
action  were  instituted  on  the  note.  The  com- 
plaint avers  that  the  plaintiff  Is  a  corpora- 
tion; that  the  defendant  executed  to  it  the 
promissory  note;  that  no  part  thereof  has 
been  paid;  and  that  $100  is  a  reasonable 
sum  to  be  allowed  as  attorney's  fees.  Tbe  an- 
swer denies  some  of  the  allegations  of  the 
complaint,  and  for  further  defenses  sets  forth 
ten  counterclaims,  the  first  eight  of  which 
were  allowed  and  are  not  controverted  herein. 
The  ninth  defense^  which  was  also  sanc- 
tioned, substantially  avers  that  the  defendant 
leased  to  the  plaintiff  a  horse  which  it  stip- 
ulated properly  to  care  for  and  return  to  her 
In  good  condition;  that  while  the  plaintiff 
was  using  the  animal  it  was  kicked  by  an- 
other horse;  that  Instead  of  caring  for  the 
injured  horse  as  it  had  agreed,  the  plaintiff 
continued  to  work  the  horse  until  December 
13,  1913,  when  it  died;  and  that  the  animal 
was  worth  $300,  no  part  d  which  has  been 
paid. 

The  tenth  counterclaim  alleges  in  effect 
that  the  promissory  note  mentioned  was  given 
for  20  shares  of  the  plaintiff's  capital  stock 
then  held  by  I.  P.  Hower,  who  owed  the  cor- 
poration therefor  a  remainder  of  $1,000 ;  that 
before  procuring  this  stock  the  defendant 
informed  O.  D.  Linn,  an  officer  of  the  plain- 
tiff, of  her  contemplated  purchases  and  In- 
quired of  him  as  to  the  kind  and  value  of 
assets  of  the  corporation,  whereupon  that 
agent  detailed  to  her  the  character  and  worth 
of  tbe  plaintiff's  pri^erty  which  representa- 
tions were  false,  setting  forth  the  particu- 
lars; that  she  believed  these  statements  and 
relying  thereon  negotiated  for  the  purchase 
of  the  shares  of  stock,  which  principal  fund 
of  the  corporation  was  of  no  value  and  In 
consequence  thereof  she  had  paid  out  on  ac- 
connt  of  the  stock  so  purchased  $1,961.10, 
setting  forth  the  Items  thereof. 

The  reply  put  in  issue  the  allegations  of 
new  matter  in  the  answer.  At  the  trial  the 
defendant's  counscfl  obtained  an  order  to 
amend  the  answer  so  as  to  aver  that  the 
plaintiff  had  violated  its  contract  to  return 
the  horse,  the  reasonable  value  of  which  was 
$300,  and  that  the  corporation  had  aiwroptlat- 
ed  the  animal  to  its  own  use. 

The  court  granted  a  nonsuit  as  to  counter- 
claim numbered  ten.  In  referring  to  the  at- 
torney's fee  as  alleged  in  the  complaint,  the 
oimrt  told  the  Jury  that  having  heard  the 
testimony  on  that  anbjMt,  they  should  altow 


whatever  stmi  therefor  they  considered  rea- 
sonable. The  defendant's  counsel  thereupon 
inquired: 

"Suppose  the  Jury  shoidd  find  these  counter- 
claims  equal  to  tbe  note  exclusive  of  attomey'i 
fees,  should  there  be  anything  then?  I  claim 
there  should  not  be  anything  brought  in  for  at- 
torney's fees." 

The  court  replied: 

"I  don't  know  whether  yon  are  entitled  to 
that    I  don't  believe  yon  are." 

An  exception  to  this  ruling  was  taken. 
The  jury  by  special  verdict  found  that  the 
value  of  the  horse  was  $300;  that  after  cred- 
iting this  sum  and  the  amount  of  the  first 
eight  counterclaims  there  remained  due  on 
the  note  $48.r7;  and  that  $100  was  a  reason- 
able attorney's  fee.  Judgment  was  rendered 
thereon  against  the  defendant  for  $148.77, 
from  which  she  appeals,  asserting  an  error 
was  committed  in  excluding  her  tenth  counter- 
claim. The  plaintiff  also  appeals  from  that 
part  of  the  Judgment  which  awarded  any  sum 
for  the  horse. 

H.  B.  Slattery,  of  Eugene,  for  appellant 
L.  M.  Travis  and  J.  M.  Williams,  both  of 
Eugene  (Williams  &  Bean,  of  Eugene,  on 
the  brief),  for  cross-appellant 

PER  CURIAM.  [1,  2]  It  Is  maintained  by 
plaintiff's  counsel  that  the  part  of  the  an- 
swer, alleging  the  injury  to  and  the  death  of 
the  defendant's  horse,  Is  an  attempt  to  Inter- 
pose a  defense  sounding  in  tort  to  an  action 
founded  upon  a  contract,  and  for  that  reason 
the  facts  thus  set  forth  do  not  constitute  a 
counterclaim  within  the  meaning  of  that  term 
as  defined  by  statute.  li.  O.  L  S  74.  The 
lease  of  the  horse  arose  oat  of  a  contract,  and 
though  the  facts  stated  in  the  answer  relat- 
ing thereto  are  not  well  averred,  this  part  of 
the  defense  fairly  constitates  a  counter- 
claim ;  and,  invoking  section  8  pf  article  7  of 
the  Constitution  relating  to  such  matters, 
the  judgment  in  this  parttcolar  should  be 
approved. 

[3,  4]  It  is  insisted  by  defendant's  counsel 
that  an  error  was  committed  In  granting  a 
judgment  of  nonsuit  as  to  the  tenth  counter- 
dnlm.  It  Is  not  averred  in  that  part  of  the 
answer  that  the  plaintllTs  ofllcer  who  made 
the  alleged  false  representations  was  then 
acting  within  the  scope  of  his  authority  or  for 
the  plaintiff.  The  facts  thus  set  forth  do  not 
constitute  a  defense  to  the  action,  and  no  er- 
ror was  committed  in  the  respect  mentioned. 
The  court  however,  ahould  have  instructed 
the  jury  as  requested  by  the  defendant  as  to 
the  attMney's  fee.  To  allow  the  sum  of  f  lOO 
for  collecting  $48.77  as  the  remainder  dne 
on  a  promissory  note  Is  certainly  unreason- 
able, and,  this  being  so,  the  judgment  ta 
modified  to  allow  Only  $26  as  an  attmniicy 
fee,  and  in  all  other  respects  afllrmed. 
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PIRST  NAT.  BANK  OF  ALBANY  t.  PAOIP- 
10  TBLBPBONE  &  TELBOBAPH  OO. 

«t  aL 
(Sapteme  Coort  of  Oregon.    Aug.  1,  1916.) 

Tklxguiphb  and   Tbuephorkb  «s>28— Gok- 

PKIXIMO   ColTNEOnoN  BETWEEN    GoUPARIKS 

—IsjvKcnvm  Reusf. 
Where  a  bank  installed  in  ita  building  a 
private  intercommnnicating  telephone  eyatem, 
with  ita  own  instmments,  with  which  the  H. 
telephone  company  connected,  the  bank  could 
not,  in  suit  against  the  P.  telephone  company, 
hare  injunctive  relief  to  compel  the  latter  to 
connect  its  system  to  the  bank's  thus  effecting 
a  connection  of  the  two  telephone  systems, 
competitors,  the  H.  company  not  being  a  party 
to  the  salt,  until  the  Public  Service  Commis- 
sion fnlly  considered  all  questions  involved; 
injunction  being  an  extraordinary  remedy, 
which  will  notbe  granted  unless  the  Public 
ITtiUtiea  Act  (Laws  1911,  p.  483)  will  work 
harmoniously  as  a  result 

{Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Ttelephonea,  Cent  Dig.  B  16,  17;  Dec. 
Dig.   «=»28.] 


Department  1.  Appeal  from  Circuit  Court, 
linn  Cotuaty ;  Wm.  Galloway,  Judge. 

Suit  by  the  First  National  Bank  of  Al- 
bany against  the  Pacific  Telephone  &  Tele- 
graph Company,  a  corporation,  and  another. 
From  a  decree  dlsmlaelBg  the  emnplalnt, 
plaintiff  appeals.    Decree  afBrmed. 

OUs  suit  was  instituted  for  the  purpose  of 
permanently  enjoining  the  defendant  from 
disconnecting  or  in  any  manner  interfering 
with  or  changing  the  present  telephone  con- 
nection between  the  lines  of  the  defendant 
telephone  company  and  the  telephone  system 
owned  and  operated  by  the  plaintiff  in  Its 
banking  Institution  existing  in  the  dty  of 
Albany,  Or.  The  circuit  court  rendered  a 
decree  dismissing  the  plaintiff's  complaint, 
from  which  plaintiff  appeals,  assigning  a 
nnmiier  of  errors. 

Plaintiff  is  the  owner  of  a  flve-story  rein- 
forced concrete  building,  the  first  floor  of 
which  is  occupied  by  the  plaintiff  as  a  bank- 
ing institution,  the  remainder  of  the  building 
being  used  for  office  purposes.  During  the 
constructton  of  the  building  in  1912-1913,  the 
plAtntifl  caused  to  be  installed  therein  tele- 
phone conduits,  and  upon  the  completion 
thereof  installed  a  complete  telephone  sys- 
tem connecting  all  the  various  offices  In  the 
bank  and  the  offices  of  the  First  Savings 
Bank,  another  institution  of  the  plaintiff  sit- 
uated tn  another  building  about  one  block 
distant,  and  also  Installed  public  stations 
therein  for  the  use  of  its  patrons.  The 
telephone  system  can  be  operated  from  any 
statI<Mi  by  means  of  an  automatic  keyboard 
whereby  direct  connection  Is  effected  with 
the  main  switdxboard.  Upon  the  conQ>letlon 
of  the  building  the  Home  Telephone  Com- 
pany, a  public  service  corporation  and  the 
owner  of  a  competitive  telephone  system  in 
the  dty  of  Albany,  connected  its  trunk  line 
with  the  main  switchboard  of  the  telephone 


system  of  plaintiff.  About  the  same  time 
the  defendant  company  installed  a  telephone 
station  in  the  bank  building  and  afterwards 
the  defeiidant  company's  trunk  line  was,  at 
the  Instance  of  plaintiff  and  without  the  con- 
sent of  the  defendant  company,  connected 
with  one  of  the  cables  of  plaintiff's  telephone 
system,  and  thereby  connection  was  made 
v^th  the  main  switchboard  of  plaintiff's  in- 
tercommunicating telephone  system.  All  the 
incoming  and  outgoing  telephone  communi- 
cations over  both  the  Home  and  Pacific  Com- 
panies' lines  were  conducted  by  means  of  the 
instruments  used  by  the  plaintiff  In  its  sys- 
tem as  well  as  all  intercommunicatlous  be- 
tween various  offices  In  the  two  banking  In- 
stitutions. Plaintiff  occupied  the  building 
September  1,  1913.  During  that  month  the 
Pacific  Company  objected  to  the  connection 
which  had  been  made  with  the  plaintiff's  in- 
tercommunicating system  and  the  Home 
Telephone  system  and  Informed  the  plaintiff 
that  It  would  disconnect  its  service,  whereup- 
on plaintiff  instituted  this  suit  and  obtained  a 
temporary  injunction  restraining  the  defend- 
ant from  so  doing.  The  Pacific  Company  an- 
swered and  affirmatively  alleged  that  It  un- 
dertakes to  furnish  telephone  service  by 
means  of  equipment  owned,  Installed  and 
maintained  by  it  without  connection  with  the 
system  of  other  telephone  companies  or  with 
privately  owned  eqtilpment  Temporary  ar- 
rangements were  made  at  the  suggestion  of 
the  chairman  of  the  Public  Service  Commis- 
sion for  service  of  the  Pacific  Telephone  In 
the  plaintiff's  bank  which  was  understood  to 
be  without  prejudice  to  defendants'  case. 

O.  °G.  Schmitt,  of  Portland  (Schmitt  & 
Schmltt,  of  Portland,  on  the  brief),  for  ap- 
pellant Omar  G.  Spencer,  of  Portland  (Car- 
ey &  Kerr,  of  Portland,  on  the  brief),  for 
respondents. 

BBAN,  J.  (after  stating  the  facts  as 
above).  It  not  being  shown  by  the  record 
that  the  Padflc  Company  voluntarily  con- 
nected its  system  with  plaintifTs  intercom- 
municating system  or  the  Home  Telephone 
system  the  suit  in  effect  is  to  compel  the  de- 
sired connection.  The  Pacific  Compcmy  as- 
serts that  it  holds  Itself  out  to  provide  all 
the  Instrumentalities  and  facilities  neces- 
sary and  essential  to  the  furnishing  of  tele- 
idione  service.  It  is  not  oigaged  in  fumish- 
Lug  service  which  consists  of  connecting  pri- 
vately owned  equipment  with  its  own  instm- 
mentalities  and  lines. 

At  the  threshold  of  this  case  we  are  met 
by  the  contention  of  counsel  for  the  Pacific 
Company  that  the  circuit  court  has  no  origi- 
nal Jurisdiction  over  the  regulation  of  public 
utilities  such  as  the  Padfic  Telephone  sys- 
tem; that  the  power  of  regulation  is  con- 
ferred upon  the  Publla  Service  Commission 
by  virtue  of  the  Session  Laws  of  1911,  p. 
483,  known  as  the  Public  Utilities  Act.  which 


iother  e«MS  M*  nttne  topiovad  KBT-NUMBBm  In  all  Key-Kumbered  Dtgesti  anO  Indexes 
159P.-30 


Digitized  by  VnOOQ  IC 


562 


U>9  PAOIFIO  RBPOQO^g^ 


I 


(Or. 


was  passed  by  the  Legislative  Assembly  and 
afterwards  ratified  upon  a  referendum  to 
the  people.  I 

Section  6  of  thla  act  provides  as  follows: 
"The  RailroBd  Commission  of  Oregon  (now 
Public  Service  Commisaion)  is  vested  with  pow- 
er and  jurisdiction  to  supervise  and  regulate 
every  public  utility  in  this  state,  and  to  do  all 
things  necessary  and  convenient  In  the  exer- 
cise of  such  power  and  jurisdiction." 

Section  54  of  the  act  provides  for  a  review 
of  any  order  or  procedure  before  the  Public 
Service  Commission  by  a  suit  In  the  circuit 
court  of  the  county  in  which  the  hearing  was 
held  agaiust  the  commission  as  defendant  to 
vacate  and  set  aside  any  such  order  or  spec- 
ified portion  thereof  on  the  ground  that  the 
order  or  portion  thereof  is  unlawful.  That 
right  or  recourse  to  the  courts  should  be  ex- 
ercised within  00  days  after  the  rendition  of 
such  order  or  determination.  It  is  urged  on 
behalf  of  the  defendant  company  that  this 
act  provides  a  complete,  adequate  plan  for 
the  determination  of  all  matters  connected 
with  the  regulation  of  public  utilities ;  that 
the  bank  by  thla  proceeding  is  endeavoring  to 
make  of  the  circuit  court  a  body  of  equal 
original  jurisdiction  with  the  Public  Service 
Commission,  in  such  matters  which  has  no 
sanction  in  law.  We  are  referred  to  the  case 
of  Ford  V.  0.  B.  Ry.  Co.,  60  Or.  278,  117  Pac. 
809,  36  L.  R.  A.  (N.  S.)  358,  Ann.  Cas.  1914A, 
280,  where  the  plaintiff  sought  specific  per- 
formance from  the  railway  company,  of  a 
contract  to  stop  local  trains  at  a  road  cross- 
ing on  the  land  of  plaintiff.  In  the  deter- 
mination of  the  case  we  discussed  the  Rail- 
road Commission  Act  and  held  that  the  reg- 
ulation of  the  stopping  of  trains  is  a  duty 
imposed  in  the  first  instance  upon  the  rail- 
road commission  of  the  state  under  the  pro- 
vlsloDs  of  chapter  63,  Laws  1907,  p.  67, 
known  as  the  Railroad  Commission  Act,  sec- 
tion 6876  et  seq.,  L.  O.  U;  that  under  the 
presmt  regime  if  a  court  of  equity  should 
take  cognizance  In  the  first  Instance,  regard- 
less of  the  general  plan  of  the  railroad  com- 
mission, it  would  doubtless  tend  to  a  confu- 
'sion  of  results  to  the  detriment  of  the  public 
Interests.  Under  the  law  the  orders  of  the 
commission  may  be  rescinded  or  amended 
from  time  to  time  according  to  change  of  con- 
ditions or  requirements  of  necessity. 
'  The  Public  ntilitles  Act  further  amplifies 
the  general  plan  of  regulation  by  the  Public 
Service  Commission  in  Oregon  subjecting 
more  utiUties  to  regulation  so  that  even  great- 
er confusion  in  the  matter  of  control  would 
follow  if ■  the  various  circuit  courts  of  the 
'state  were  held  to  have  original  jurisdiction 
^ith  tlie  Public  Service  Commission  in  the 
'regulation  of  public  utUltles.  The  power  of 
the  Public  Service  Commission  to  regulate 
was  discussed  in  Portland  Ry.  L.  &  P.  Co.  v. 
•City  of  Portland  (D.  O.)  210  Fed.  667,  In 
which  case  the  dty  attempted  to  regulate 
th«  faies  of  the  utility.  United  States  bis- 
TrRt'Jt^ge  Bean  lield  that  \m^er.  the  Public 


Utilities  Act  the  authority  to  regulate  was 
conferred'.in  the  first  instance  exclusively  up- 
on the  Public  Service  Commission,  saying: 

"There  cannot  be  two  public  bodies  existing 
at,  the  same  time  with  original  jurisdiction  to 
prescribe  tand  fix  the  only  lawful  rates  to  be 
charged  by  a  public  utility.  •  •  •  The  pur- 
pose (of  the  Public  Utilities  Act)  was  to  pro- 
vide a  uniform  system  tbroasbout  the  entire 
state  for  the  control  and  regulation  of  public 
utilities  and  fixing  the  rates  to  be  charged  by 
them,  and  to  create  «  tribunal  fof  that  pur- 
pose. 

In  Pacific  Telephone  ft  Telegraph  Co.  v. 
Wrlght-Dlcblnson  Hotel  Co.  (D.  C.)  214  Fed. 
666,  District  Judge  Wolverton,  in  speaking 
of  the  Public  Utilities  Act,,  said: 

"This  act  has  for  its  purpose  the  leguladon 
of  the  public  utilities  of  the  state,  and  the  con- 
ferring of  power  and  jurisdiction  upon  the  rail- 
road commission  of  the  state  (now  the  I'ublic 
Service  Commission)  to  supervise  and  regulate 
such  utilities.  *  *  *  By  section  6  'the  Rail- 
road Commission  of  Oregon  (the  Public  Serv- 
ice Commission)  is  vested  with  power  and  juris- 
diction to  supervise  and  regulate  every  public 
utility  in  this  state,  and  to  do  all  things  neces- 
sary and  convenient  in  the  exercise  of  such  pow- 
er and  jurisdiction'— a  power  and  'jurisdiction 
very  broad  and  very  oompreheasive." 

It  la  further  urged  on  behalf  of  the  Pacific 
Company  that  if  it  be  assumed  that  the  cir- 
cuit court  has  original  concurrent  jurisdic- 
tion with  the  Public  Service  Conualssion  In 
regulating  public  utilities   in   Oregon   that 
there  is  no  authority' to  compel  a  telephone 
company  to  connect  with  the  private  equip- 
ment of  a  subscriber..    The  particular  facts 
relating  to  tills  phase  of  the  case  should  be 
borne  in  mind.    The.  bank  has  installed  what 
Is  called  a  private  intercommunicating  sys- 
tem.   Thla  is  composed  of  vires  running 
through  the  bank,  upon  which  are  located 
various  telephone  stations.    At  each  of  these 
stations  the  bank  has  Installed  Its  own  in- 
struments, add  a  person  mny  communicate 
from  one  of  these  stations  with  a  person  at 
any  other  station  on  the  system  by  taking 
down  an  instrument  and  giving  the.  proper 
signal.    This  private  system  la  owned,  con- 
trolled, and  maintained  by  the  bank.     It  is 
Insisted  on  behalf  of  the  Pacific  Company 
that  this  Intercommunicating  system  was  In- 
stalled with  the  bank  at  a  time  when  It  knew 
that  the  Pacific  Company  furnished  Its  own 
intercommuulcatlng  system  to  which  It  •will- 
ingly connected,  but  that  the  Pacific  Compa- 
ny did  not  connect  with  any  private  system 
or  instrument  over  which  It  had  no  Control. 
The  bank  installed  Its  private  system  and  a 
connection  was  made  between .  thla  and   the 
lines  of  the  Home  Company  in  Albany.    There- 
after the  Itank,  without  any  auQiorlty  f  ronl 
the  Pacific  Company  and  without  any  knowl- 
edge on  Its  part,  connected  a  trunk  line  of  the 
I^aclflc  Company  which  had  been  Installed 
running  to  a  booth  In  the  bank  for  temporary 
service  with  the  private  intercommunicating 
system  of  the  bank.    This  suit  was  Institut- 
ed to  legalize  ,such  connection  or  'p'ractically 
'to  enfol+«f  a  connection  by  the  Pacific  Ck>m- 
];>any  /yri^l  Qie.  ,p.^Iva.t«  ')ntercoql^lUS^caQIig 
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systmt  6t  the  phJntUr  and  the  sTstem  of 
the  Home  Telephone  Company. 

Section  7  of  the  PubUc  UtUltles  Act  pro- 
rides  «B  follows: 

"Every  public  utility  la  reqaired  to  farnish 
adequate  and  safe  service,  equipment  and  facili- 
ties, and  the  charges  made  by  any  public  utility 
for  any  heat,  light,  water  or  power  produced, 
transmitted,  delivered  or  fumiahed  or  •  •  * 
for  any  transportation  of  persons  or  property 
by  street  railroad,^  or  for  any  service  rendered 
or  to  be  rendered  in  connection  therewith  shall 
be  reasonable  and  just,  and  every  unjuBt  or  un- 
reasonable charge  for  such  service  is  prohibit- 
ed and  declared  to  be  nnlawful." 

By  sectloa  64  of  tbe  act  it  ia  made  unlaw- 
ful— 

"for  any  public  utility  to  demand,  charge,  col- 
lect or  receive  from  any  person,  firm  or  corpo- 
ration less  compensation  for  any  service  ren- 
dered or  to  be  rendered  by  said  public  utility 
in  consideration  of  the  furnishing  by  said  per- 
son, firm  or  corporation  of  any  part  of  the 
facilities  incident  thereto:  Provided,  nothing 
herein  shall  be  construed  as  prohibiting  any 
public  utility  from  renting  any  facilities  inci- 
dent to  *  *  *  the  conveyance  of  telephone 
messages  and  paying  a  reasonable  rental  there- 
for, or  as  requiring  any  public  utility  to  fur- 
nish any  part  of  such  appliances  which  are 
sitnated  In  and  upon  the  premises  of  any  con- 
ramer  or  user,  except  telephone  station  equip- 
ment upon  the  subscriber's  premises,  and  un- 
less otherwise  ordered  by  the  commission  meters 
and  appliances  for  measurements  of  any  prod- 
uct or  service." 

It  la  provided  In  section  8  of  the  act  that: 
"Every  public  utiHty,  and  every  person,  as- 
sociation or  corporation  having  conduits,  sub- 
ways, street  railway  tracks,  poles  or  other 
equipment  on,  over  or  under  any  street  or  high- 
way shall  for  a  reasonable  comi>ensatiOB  permit 
tbe  use  of  tlie  same  by  any  public  utility  when- 
ever public  convenience  or  necessity  require 
such  use  and  such  use  win  not  result  in  irrep- 
arable inquiry  to  the  owner  or  other  users  of 
such  equipment  nor  in  any  substantial  detri- 
ment to  the  service  to  be  rendered  by  sndi  own- 
ers or  other  osers.    *    •    •  " 

Tbe  question  of  the  connection  of  plaln- 
tUTs  Interconunrntlcatlng  system  with  the 
Padflc  Company's  system  was  passed  on  by 
the  Public  Service  Commission  December  5, 
1913.    The  oommlssloQ  said: 

"From  the  foregoing  tbe  oommisaion  finds 
tbat  tbe  defendant  is  under  no  obligation  to 
connect  Its  telephone  system  with  that  of  any 
private  utility  and  tbat  the  plaintiff,  the  First 
National  Bank  of  Albany,  does  not  oome  with- 
in the  purview  of  section  8,  chapter  278,  of 
tbe  General  Laws  of  Oregon  for  theyear  1911." 
First  Nat.  Bank,  Albany,  v.  Pac.  l%Iephone  & 
Telegraph  Co.,  26  C.  L.  p.  880. 

It  win  be  seen,  therefore,  that  while  the 
question  of  the  connection  of  the  system  of 
defendants  with  the  private  telephone  system 
of  plaintiff  has  been  considered  by  the  Public 
Service  Commission,  the  qtiestlon  of  tbe  in- 
stallation of  a  system  In  the  plaintiff's  bank  to 
be  used  jointly  In  connection  with  the  Pacific 
Ctompany's  and  the  Home  Telephone  Com- 
pany's systems  and  to  be  under  the  joint  con- 
trol of  those  companies  or  the  control  of  some 
quasi  public  corporation  apd  to  be  regulated 
by  the  Public  Service  Commission  does  not 
appear  to  have  been  submitted  to  it 

An  Injunction  Is  an  extraordinary  remedy, 


and  ta  order  for  tbe  plaintiff  to  avail  Itself 
of  this  remedy  the  circumstances  of  the  case 
sbOQld  be  such  tbat  the  harmonious  working 
of  the  law  involved  would  result.  Until  the 
Public  Service  Commission  has  fully  consider- 
ed all  the  questions  Involved  in  this  case,  a 
court  of  equity  should  not  under  all  the  cir- 
cumstances Interfere  and  grant  injunctive  re- 
Uef. 

It  was  plainly  stated  by  counsel  for  plain- 
tiff upon  the  argument  that  any  fair  arrange- 
ment whereby  plaintiff  can  have  the  service  of 
both  the  Padflc  Telephone  system  and  the 
Home  Telephone  system  without  two  sets  «rf 
telephone  instruments  Is  much  desired,  and 
would  be  satisfactory  to  plaintiff.  Plaintiff 
asserts  that  it  Is  willing  for  the  Pacific  Com- 
pany to  Install  the  Intercommunicating  sys- 
tem In  its  bank  building,  or  take,  use,  and 
control  plaintiff's  system  if  that  company 
will  permit  the  Home  Telephone  system  to  be 
also  connected  therewith.  Such  an  adjust- 
ment would  be  making  a  connection  of  the 
two  systems,  and  a  kind  of  joint  traffic  ar^ 
rangement  between  the  two  telephone  com- 
panies and  necessitate  the  consideration  of 
the  interest  of  plaintiff  and  the  two  tele- 
ViboTiB  companies  and  of  tbe  public,  and  is  a 
proper  question  for  the  consideration  of  the 
Public  Service  Commission.  Public  utilities 
wherein  complex  matters,  agreements,  or  ar- 
rangements are  involved  should  not  be  at- 
tempted to  be  regulated  by  Injunction.  The 
rule  sanctioned  In  Pond,  Pub.  TJtll.  |  554. 
reads  thus: 

"The  courts  are  agreed  tbat  in  the  absence  of 
a  contract  between  competing  or  connecting 
companies  for  the  physical  connection  of  their 
telephone  plants  or  oi  a  constitutional  or  stat- 
utory requirement  that  such  plants  be  connected 
for  the  purpose  of  exchanging  service,  such 
companies  cannot  be  required  to  make  a  physic- 
al connection  of  their  plants  by  the  use  of  a 
common  switchboard  or  trunk  line  betiveen 
their  exchanges,  although  the  few  decisions  on 
this  point  suggest  that  the  power  resides  in  the 
stat»  to  make  and  enforce  such  a  requirement  in 
tbe  form  of  a  regulation  of  the  service." 

See,  also,  Wyman  Pub.  Service  Corp.  {  651. 

Tbe  Public  UtiUtles  Act  Is  designed  to 
promote  efficiency  In  service  by  public  utili- 
ties, and  In  order  to  obtain  sudi  result  there 
must  be  uniformity  In  the  control  and  regula- 
tion of  such  utilities.  To  accomplish  this  the 
statute,  which  Is  tbe  expression  of  the  will 
of  the  people  In  the  exercise  of  their  soverr 
elgn  power,  confers  exclusive  Jurisdiction  to 
supervise  and  regulate  upon  the  Public  Serv- 
ice Commission  in  the  first  instance. 

The  Home  Telephone  Company  Is  material- 
ly Interested  In  any  arrangement  that  may  be 
made  for  a  connection  of  its  system  with  that 
of  another  telephone  company  and  can  be  cited 
to  appear  before  the  Public  Service  Commis- 
sion in  an  appropriate  proceeding.  It  Is  not 
a  party  to  this  suit. 

Tbe  jurisdiction  of  the  Public  Service  Com- 
mission both  under  the  old  law  the  Public 
Utilities  Act  has  been  upheld  by  state  and 
federEiI  courts  in  the  cases  above  men^oueVT.' 
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P.  Hy.  Ii.  &  P.  Co.  ▼.  K.  R.  Com.,  68  Or.  468, 
105  Pac.  709, 109  Pac.  273 ;  Id.,  229  U.  S.  397, 
83  Sup.  Ct  820,  67  L.  Ed.  1248.  That  tribu- 
nal has  exerdsed  the  authority  conferred  by 
this  law  tn  the  matter  of  Pac.  Telephone  & 
Telegnaph  Gol  t.  Wright-Dickinson  Hotel 
Co.,  supra,  wherein  physical  connection  be- 
tween uie  Pacific  and  Home  Companies'  sys- 
tems in  the  Oregon  Hotel  was  found  to  be 
feasible  and  ordered  to  be  made  and  adjusted 
matter  of  compensation  for  the  Joint  service 
required. 

At  the  present  stage  of  the  controversy  we 
do  not  deem  that  the  interposition  of  a  court 
of  equity  to  grant  injunctive  relief  would  be 
warranted.  It  follows  that  the  decree  of  the 
lower  court  should  be  affirmed  and  it  Is  so 
ordered. 

MOORE,  O.  J.,  and  McBBIDE  and  BEN- 
SON, JJ.,  concur. 


MATHEWS  V.  CHAMBERS  POWER  CO. 
(Supreme  Court  of  Oregon.    July  18,  1916.) 

1.  Injunction  ®=>52— Reai.  Pbopebtt— Cxjt- 
TINO  AND  Removal  of  Timber. 

The  cutting  and  removal  of  brash  and  tim- 
ber on  a  Bwaie  leading  from  a  millrace  across 
plaintiff's  premises  to  a  river,  to  the  use  of 
which  swale  defendant  had  no  right,  and  which 
would  permit  the  river  to  further  encroach  up- 
on plamtiff's  premises,  was  a  willful  trespaaa 
upon  his  land  which  a  court  of  equity  would  en- 
join. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  105 ;    Dec.  Dig.  «=352.] 

2.  Injunction    «=»191— Reubf— Pbbmanent 
Injunction. 

Where  it  appeared  that  a  few  trees  remain- 
ed in  the  swale  which  should  be  protected  be- 
cause the  roots  tended  to  prevent  the  river 
from  washing  away  its  banks,  an  injunction 
was  properly  made  perpetual,  so  as  to  prevent 
a  repetition  of  the  trespass. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  410;   Dec.  Dig.  iS=>191.] 

8.  ApfBai.  and  Erbob  ®=»878(1)— FAiLimx  to 

Takb  Cboss-Afpeal— Effect. 
Where  plaintiff  did  not  take  a  cross-appeal 
from  the  part  of  the  decree  sanctioning  the 
building  and  maintenance  of  the  defendant's 
spillway  on  his  land,  it  will  be  assumed  that  he 
was  satisfied  with  such  final  determination. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3573,  3574;  Dec.  Dig.  <S=> 
878(1).] 

Department  1.  Appeal  from  Circuit  Court, 
Lane  County ;  J.  W.  Hamilton,  Judge. 

Suit  by  A.  C.  Mathews  against  the  Cham- 
bers Power  Company  to  enjoin  an  alleged 
treq;>asa  upon  real  property.  From  a  decree 
granting  plaintiff  the  relief  prayed  for,  de- 
fendant appeals.    Affirmed. 

Helmus  W.  Thompson  and  O.  A.  Hardy, 
both  of  Eugene,  for  appellant.  B.  S.  Hamll> 
ton,  of  Eugene  (Foster  &  Hamilton,  of  Eu- 
gene, on  the  brief),  for  respondent 

MOORE,  C.  J.  The  facts  are  that,  pnrsn- 
ant  to  the  act  of  (Congress  approved  Septem- 


ber  27,  1850,  Hilyard  Shaw  secured  a  dona- 
tion land  claim  of  320  acres  in  section  32, 
township  17  aonth,  of  range  3  west  in  Lane 
county,  Or.  Extending  from  a  place  near 
the  southeast  corner  of  tbis  land  to  the  north- 
west comer  thereof  was  a  slough  through 
which  some  of  the  waters  of  the  Willamette 
river  flowed  during  the  freshets  In  that 
stream.  This  depression  through  that  land 
was  deepened  In  places  where  necessary  so 
that  water,  at  all  stages  In  the  river,  flowed 
in  such  artificial  diannel  to  the  northwest 
comer  of  the  daim,  where  it  was  employed 
in  generating  power  which  was  used  In  op- 
erating a  sawmill  and  a  gristmilL  Shaw  on 
March  1,  1866,  and  thereafter,  executed  to 
the  defendant's  predecessors  in  interest  deeds 
conveying  23  acres  of  his  land  claim  describ- 
ed genwally  as  beginning  at  the  northwest 
comer  thereof ;  thence  east  along  the  north- 
em  boundary  11  chains;  thence  south  21 
chains ;  thence  west  11  chains  to  the  western 
boundary;  and  thence  north  along  such 
boundary  21  chains  to  the  place  of  beginning. 
After  describing  this  strip  of  land,  mo.4t  of 
these  deeds  so  executed  by  Shaw  ocmtaia 
clauses  which  read: 

"Together  with  the  water  power  upon  said 
premises  with  the  right  of  way  over  Shaw's 
land  claim  to  bring  all  the  water  that  may  be 
required  to  run  the  mills  thereon  and  all  other 
mills  or  machinery  that  may  at  any  time  or 
times  be  placed  upon  the  above  described  prem- 
ises of  whatever  kind  or  nature;  also  the  right 
to  dig  the  present  raceway  as  deep  and  wide  as 
may  b«  necessary  and  to  bank  tiie  dirt  and  stone 
on  either  side;  also  to  include  sufficient  dirt 
and  stone  lying  adjacent  to  the  dams  for  the 
purpose  of  keeping  them  in  repair." 

The  greater  part  of  these  23  acres  of  land 
and  of  the  water  rights  appurtenant  thereto 
are  now  owned  by  the  defendant,  which 
leases  water  power  generated  on  the  premises 
to  be  used  in  operating  machinery  in  fac- 
tories and  mills  erected  thereon. 

The  plaintiff  is  the  equitable  owner  by 
subsequent  conveyances  of  a  tract  of  the 
donation  land  claim,  a  part  of  bis  southerly 
boundary  extending  to  and  along  the  middle 
of  a  slough  forming  a  portion  of  the  mill- 
race,  which  waterway  at  this  place  is  much 
wider  than  in  other  parts.  From  such  slough 
a  swale  leads  northerly,  and  water  when 
high  flows  therein  to  the  Willamette  ilver. 
In  order  properly  to  direct  the  current  in  the 
millrace,  a  dam  about  200  feet  in  length 
has  been  built  by  the  defendant  across  the 
swale.  A  cement  spillway  about  16  feet  wide 
has  also  been  put  in  the  dam,  which  meau.<) 
of  escape  permits  the  surplus  water  at  flood 
stages  and  when  the  mills  are  shut  down  to 
flow  to  the  river.  That  stream  since  It  was 
first  known  by  white  persons  has  changed 
its  current  southwesterly  about  a  mile.  In- 
fringing upon  the  Shaw  claim.  The  ewale 
referred  to  which  Is  a  part  of  the  plaintifTs 
land  is  covered  with  brush  and  timber  ths 
growth,  and  presence  of  which  tend  to  pre- 
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vent  tbe  river  from  nrmVing  furtber  Inroads 
npon  his  premises. 

Coutendlng  that  Shaw's  grant  to  its  pred- 
ecessors In  Interest  of  such  water  power  and 
ri^t  of  way  entitled  tbe  defendant  to  take 
from  tbe  swale  any  and  all  obstructions  so 
that  logs,  trees,  roots,  and  limbs  flowing 
thereon  and  over  tbe  spillway  might  not  lodge 
and  thereby  back  ap  the  water  causing  dam- 
tge,  its  managing  agent  caused  snch  brush 
and  timber  growing  in  the  swale  to  be  cut 
and  removed  without  the  plaintlfl's  consent, 
whereupon  this  suit  was  instituted  and  ter- 
minated as  hereinbefore  mentioned. 

[t]  Another  appeal  from  a  decree  rendered 
In  a  suit  instituted  against  this  defendant 
to  enjoin  it  from  widening  tbe  millrace 
through  premises  below  tbe  plaintUTs  laud 
ia  also  before  us.  It  was  stipulated  by  tbe 
parties  hereto  that  tbe  evidence  received  in 
that  suit  should,  as  far  as  applicable,  be  oon- 
Eidered  herein.  Whatever  conclusion  may  be 
reached  in  that  case  is  deemed  unimportant 
in  this  salt ;  for  from  a  careful  examination 
of  all  the  testimony  adverted  to  it  Is  beUeved 
that  Shaw's  prior  grant  of  the  water  power 
and  of  the  mlllraoe  to  tbe  defendant's  prede- 
cessors in  Interest  was  not  then  Intended  by 
the  parties  to  such  deeds  to  include  any  right 
to  the  use  of  the  swale  leading  from  such 
race  across  the  plaintifTs  premises  to  tbe 
Willamette  river.  This  being  so,  tbe  cutting 
and  removal  of  tbe  brush  and  timber  was  a 
wUlfal  tiesiiass  upon  bds  land  authorizing  a 
court  of  equity  to  enjoin  the  invasion  of  bis 
rigbt,  since  the  severing  of  sndi  shrubs  and 
trees  may  permit  the  river  further  to  en- 
croach upon  the  plaintifTs  premises  to  the 
destruction  of  his  estate  therein.  Smith  v. 
Gardner,  12  Or.  221,  8  Pacs.  771,  63  Am.  Rep. 
242;  AU«i  y.  Dnnlap,  24  Or.  229,  38  Pac. 
675;  Mendenhall  v.  Harrisburg  Water  Co., 
27  Or.  38,  38  Pac.  399 ;  Union  Power  Ck).  v. 
Uchty,  42  Or.  663,  71  Pac.  1044;  Moore  v. 
Halllday.  43  Or.  243,  72  Pac.  801 ;  Roots  v. 
Boring  Junction  Lum.  Co.,  60  Or.  298,  92 
Paa  811,  94  Pac.  182;  Chapman  v.  Dean,  68 
Or.  475.  116  Pac.  164. 

[2]  It  is  maintained  by  defendant's  coun- 
sA  that,  tbe  trespass  complained  of  having 
been  ccmunltted,  tbe  court  erred  in  making 
the  injunction  perpetuaL  It  Is  argued  that 
BO  occasion  to  repeat  the  injury  alleged  can 
arise  until  tbe  brush  and  trees  grow  in  tbe 
swale,  which  reproduction  will  require  about 
20  years.  The  testimony  shows  that  a  few 
trees  remain  in  tbe  swale,  which  limber 
should  be  protected  because  the  roots  inbed- 
ded  In  the  soil  tend  to  prevent  tbe  river  from 
wBsblng  away  tbe  banks  of  tbe  plaintiff's 
land.  If  the  defendant  bad  cut  and  remov- 
ed from  tbe  swale  aU  the  trees  and  brush, 
and  no  others  could  be  grown  therein,  it  is 
possAble  tbe  role  adopted  in  Swing  v.  Rourke, 
U  Or.  614,  IS  Pac.  483,  might  apply.  In 
that  case  the  refusal  to  enjoin  a  trespass 


upon  real  property  was  put  upon  tbe  g^nnd 
that  tbe  wrong  complained  of  had  spent  its 
force,  and  the  injured  party  should  resort 
to  an  action  at  law  to  recover  the  damages 
sustained.  The  defendant's  agents  and  serv- 
ants may  again  be  tempted  to  cut  and  remove 
tbe  remaining  brush  and  timber  as  occasion 
for  their  destruction  may  seem  to  demand, 
and  In  order  to  prevent  a  repetition  of  tbe 
trespass  tbe  injunction  was  properly  made 
perpettial. 

[3]  The  plaintiff  did  not  take  a  cross-ap- 
peal from  that  part  of  tbe  decree  which  sanc- 
tioned the  building  and  maintenance  of  the 
spillway  on  bis  land,  and  for  that  reason  It 
will  be  taken  for  granted  that  he  is  satisfied 
with  such  final  determination.  Thornton  v. 
Krlmbel,  28  Or.  271,  42  Pac.  995 ;  Goldsmith 
V.  Elwert,  31  Or.  639,  60  Pac  867 ;  Board  of 
Regents  v.  Hutchinson,  46  Or.  57,  78  Pac. 
1028;  McCoy  v.  Crossfleld,  64  Or.  691,  104 
Pac.  423;  Bank  of  Commerce  v.  Bertmm, 
55  Or.  349,  104  Pac.  963,  106  Paa  444. 

It  follows  that  the  decree  should  be  af- 
firmed ;   and  It  Is  so  ordered. 

BENSON,  BUBNBTT,  and  McBBIDB,  JJ., 
concur. 


YOUNG  V.  PROUTT  LUMBBSB  &  BOX  CO. 
(Supreme  Court  of  Oregon.    Aug.  1,  1916.) 

NXGLiaBNCB  «=>67  —  CONTBIBUTOBT  NEQLI- 

OENCB— Dtrrx  to  Observe  and  Avoid  Dan- 

OKB. 

An  invitee  at  a  sawmill  was  negligent, 
where  he  saw  that  a  plank  was  about  to  be 
thrown  down  to  a  platform  on  which  he  was 
standing,  and  then  looked  away  without  taking 
further  precautions,  and  was  injured  thereby. 
(Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  90.  91;    Dec.  Dig.  «=»67.1 

Department  1.  Appeal  from  Circuit  Court, 
Clatsop  County;   J.  A.  Eakln,  Judge. 

Action  by  James  Toung  against  the  Prouty 
Lumber  &  Box  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

Plaintiff  Is  a  teamster,  who,  at  tbe  time 
of  the  accident  which  was  the  basis  of  this 
action,  was  employed  la  hauling  lumber  for 
tbe  city  of  Seaside  from  defendant's  sawmilL 
A  plank  3  inches  thick,  12  Inches  wide,  and 
32  feet  long,  being  dropped  from  the  con- 
veyor to  a  receiving  platform  about  6  feet  be- 
low, struck  plaintiff,  breaking '  bis  leg.  A 
trial  being  had,  a  verdict  and  judgment  for 
plaintiff  resulted,  from  which  defendant  ap- 
peals. 

G.  a  Fulton,  of  Astoria  (Victor  J.  MiUer, 
of  Seaside,  on  the  brief),  for  appellant.  B. 
V.  Llttlefield,  of  Portland  (Littlefleld  &  Ha- 
gulre,  of  Portland,  and  Norblad  &  Hesse,  of 
Astoria,  on  tbe  brief),  for  respondent 

BENSON,  J.  Tbe  important  question  to 
be  considered  Is  defendant's  motion  for  a  dl- 
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rected  yerdlct,  which  was  denied  by  the 
trial  ooiirt.  This  ruling  Is  assigned  as  er- 
ror. In  order  that  the  situation  may  be 
clearly  understood,  It  should  be  stated  that 
the  sawmill  extends  east  and  west;  the 
logs  entering  at  the  east  side  and  emerging 
as  a  manufactured  product  at  the  west  end. 
Outside  of  the  Inclosed  portion  of  the  mill 
upon  the  west  a  platform,  which  Is  a  contin- 
uation of  the  mill  floor,  extends  for  about 
72  feet,  bearing  two  parallel  sets  of  rollers 
or  conveyors,  30  Inches  high,  for  the  dis- 
tribution of  lumber.  Upon  the  south  side 
of  this  platform,  and  attached  to  It,  Is  a  re- 
ceiving platform  3%  feet  lower,  to  which 
lumber  Is  dropped  from  the  south  conveyor 
for  loading  upon  wagons.  For  the  purpose 
of  loading  his  wagon,  the  plaintiff  had  driv- 
en alongside  this  receiving  platform,  and, 
having  placed  upon  It  two  or  three  planks, 
was  waiting  for  others  to  be  sawed. 

We  next  consider  the  plaintiff's  own  testi- 
mony as  to  how  the  accident  occurred.  It 
is  as  follows: 

"Q.  To  your  knowledge— well,  what  were  you 
waiting  for  on  the  platform?  A.  I  told  you 
half  a  dozen  times  I  was  waiting  for  that  pile 
of  lumber  for  me  to  load.  Q.  You  were  wait- 
ing for  the  mill  to  cut?  A.  Cut  tliat,  my  planlc. 
Q.  These  planlis?  A.  Cut  that  plank  that  be- 
longs out  there  on  the  bridge.  Q.  Well,  did  you 
know  where  it  would  come  when  it  was  cut? 
A.  I  supposed  it  came  down  on  the  platform; 
yes.  Q.  You  knew,  then,  as  soon  as  they  struck 
a  log,  found  a  log  that  was  of  the  right  kind, 
of  the  right  length,  this  plank  would  be  cut 
and  rolled  out  on  this  rollway,  didn't  you?  A. 
Yea,  sir.  Q.  And  you  knew,  after  it  got  out 
on  the  rollway,  it  would  be  thrown  down  on 
this  platform?  A.  Sure.  Q.  And  you  were 
waiting  there  for  that?  A.  Yes,  sir.  Q.  That 
is  what  you  were  standing  there  for?  A.  That 
is  what  I  was  standing  there  for.  Q.  So  you 
could  see  it  coming  quickly?  A.  (No  response.) 
Q.  I  say,  you  were  waiting  so  you  could  see  it 
come  and  get  ready?  A.  Yes,  sir.  Q.  Well,  you 
saw  this  plank  coming,  didn't  you?  A.  Yes, 
sir.  Q.  Sure— and  yon  knew  they  were  going 
to  throw  it  down  on  the  platform;  you  knew 
that  is  where  that  timber  was  going  to  be 
thrown,  right  down  on  the  platform  where  you 
were  standing?  A.  It  would  not  go  any  place 
else.  Q.  No— well,  did  you  sec  them  throw  it 
onto  the  platform?  A.  I  see  them  catch  hold 
of  it;  yes.  Q.  To  throw  it?  A.  Yes.  Q.  Did 
you  look  where  they  were  going  to  throw  it? 
A.  Look?  Q.  Yes.  A.  I  wag  watching  them. 
Q.  Did  you  see  it  come  down  towards  you?  A. 
I  don't  know ;  I  thought  I  was  plumb  out  of 
the  way.  Q.  You  thought  you  were  clear  out 
of  the  way?  A.  Yes.  Q.  They  were  right  up 
above  you,  not  over  7  feet  from  you?  A.  Gee 
whiz,  I  was  away  out  from  where  they  were 
throwing  the  lumber.  Q.  I  understood  you  to 
Boy  you  were  about  7  feet  from  where  they  were. 
A.  I  was  at  the  end  of  the  platform— where  I 
was  standing.  Q.  You  were  about  7  feet  from 
the  plank,  and  you  saw  them  throw  the  plank? 
A.  (No  response.)  Q.  You  saw  the  plank  com- 
ing? A.  No;  I  would  not  say  I  saw  the  plank 
coming.  Q.  But  you  saw  them  throw  the 
plank?  A.  I  seen  the  plank  up  there.  Q.  I 
say,  you  said  you  saw  them  throw  the  plank, 
didn't  you? 

"Mr.  McGuire:  Mo,  sir;    he  did  not. 

"A.  No,  sir;  I  did  not.  Q.  You  knew  they 
were  going  to  throw  it?  A.  Yes.  Q.  You  saw 
them  stop  the  plank,  didn't  you?  A.  Yes,  sir. 
Q.  Sure—end  yon  saw  Mr.— I  can't'  think  of 


his  name — Kutcher  take  hold  of  the  plank  to 
throw-  it?  A.  No:  Mr.  Kutcher  never  had  hold 
of  that  plank.  Q.  Who  did?  A.  Grant  and 
that  tall  fellow  there.  Q.  Oh,  yes;  what's  bis 
name,  Kutcher,'  this— that  is  the  man?  A.  The 
man  in  the  center  there  (indicating).  Q.  Yes: 
you  saw  that  man  take  hold?  A.  And  Mr. 
Grant.  Q.  Yes;  Mr.  Grant;  and  you  saw  Mr. 
Kutcher?  A.  Yes.  Q.  Take  hold  of  the  plank 
to  throw  it  down,  didn't  you?  A.  Well,  I  didn't 
take  no  notice.  Q.  Yon  tell  the  jury  that  yoo 
were  standing  down  on  this  platform,  waiting 
for  this  plank  to  be  thrown  on  the  platform— 
you  saw  it  rolled  out  on  the  rollers,  saw  Mr. 
Grant  take  hold  of  it,  to  throw  it  down,  and 
knew  it  was  coming  down,  yet  you  didn't  look 
to  see  where  you  were  when  they  were  throw- 
ing it— that  can't  be  true,  Mr.  Young?  A.  I 
must  have  misunderstood  you.  Q.  I  want  to  be 
perfectly  fair  with  you — you  knew  it  was  com- 
ing down?  A.  Yes.  Q.  You  saw  it  come  oat? 
A.  Yes.  Q.  And  you  saw  Mr.  Grant  take  hold 
of  one  end,  didn't  you,  to  throw  it  off?  A.  I 
saw.  him  pack  it  over  on  the  roUeis  next  to  him. 
Q.  Yes;  did  the  plank  extend  beyond  the  end 
of  the  rollers  any?  A.  I  would  not  say  about 
that.  Q.  No;  but  you  knew  they  were  going 
to  throw  it  doWn  towards  you?  A.  I  knew  they 
were  going  to  throw  it  down.  Q.  Still  you 
didn't  look?  A.  No.  Q.  You  didn't  look?  A. 
I  thought  I  was  out  of  the  way,  plumb  out  of 
the  way.  Q.  You  thought  surely  you  were  out 
of  the  way?  A.  Yes,  sir.  Q.  So  yoa  didn't 
take  the  precaution  to  take  the  second  look?  A. 
No,  sir.  Q.  Now,  that  is  the  truth?  A.  That 
is  the  truth,  sir.  O.  The  whole  truth,  the 
square  truth?  A.  As  far  as  I  know;  I  thought 
I  was  safe.    Q.  You  thought  you  were  in  a  safe 

glace?    A.  I  thought  I  was  in  a  safe  ^ce.    Q. 
o  yon  didn't  look  at  all?    A.  No," 

This  testimony  la  the  clearest  and  strong- 
est produced  for  plaintiff,  and  Is  not  In  any 
way   aided   or   strengthened   by  any   of  de- 
fendant's  witnesses.     From   his   own   testi- 
mony It  seems  to  us  perfectly  dear  that  he 
knew  all  the  conditions  which  existed  at  the 
time  of  the  accident.    No  notice  or  warning 
of  any  sort  could  have  been  given  by  the 
men  handling  the  plank  which  coald  have 
enlightened  him  In  any  degree  as  to  the  Im- 
pending danger,  for  he  knew  all  that  they 
knew.     It  Is  true  that  he  was  an  Invitee, 
and  therefore  the  defendant  was  under  ob- 
ligation to  use  reasonable  or  ordinary  care 
to  keep  the  premises  in  a  safe  and  suitable 
condition,  so  that  he  should  not  be  unneces- 
sarily  or  unreasonably  exposed   to  danger. 
At  the  same  time  It  must  not  be  forgotten 
that  the  plaintiff  Is  also  tinder  obUgatloa  to 
exercise  ordinary  care  In  the  protection  of 
his  person  from  obvlons  dangers.     If    the 
servants   of    defendant    were    negligent    In 
wrongly  Judging  that  plaintiff  was  In  a  safe 
place.  It  must  follow  that  plaintiff  was  equal- 
ly negligent  In  the  same  particular.    His  nes- 
llgence  and  theirs  were  concurrent  and  simul- 
taneous,  and   consequently   the  court    com- 
mitted error  in  denying  the  request   tor  a 
directed  verdict 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  Jndg- 
ment  for  the  defendant 

MOORE,  C.  J.,  and  BUBNETX  aud  M<> 
BBIDB,  JJ.,  ooncor. 
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lyARCY  T.  SANFOBD  et  al. 

'  (Supreme  Court  of  Oregon.    Aug.  1,  1916.) 

X.  Appeal  ard  Erbor  ^5»327(2)— Nxcessabx 
Parties— How  Dbtebiiined. 

Whether  one  is  a  necessary  party  to  an  ap- 
peal depends  not  on  whether  he  is  adverse  to  the 
appealing  party,  but  whether  he  will  he  inju- 
riously affected  by  modification  or  reversal. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  1796,  1814.  1831,  1834; 
Dec.  Dig.  «S=»32t(2).]    . 

2.  Appeai.  and  Ebbob  «=>414  —  NecbsSaby 
Parties— NomcE — "Auvebse  Pahty." 

Where  the  mnlcer  of  a  note  secured  judg- 
ment against  the  assignee  and  the  maker's  for- 
mer partner,  decreeing  the  note  paid  and  cancel- 
^  for  fraud  of  such  partner  in  secnring  it  and 
failing  to  pay  it  as  agreed,  the  partner  was  a 
necessary  and  "adverse  party,"  and  notice  of 
appeal,  to  him,  was  required  under  L.  O.  L.  ( 
550,  as  amended  by  Laws  1813,  p.  617,  as  to  no- 
tice of  appeaL 

[X^  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2137,  2138;  Dec.  Dig.  «=» 
-414. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Party.] 

In  Banc.  Appeal  from  Circuit  Court, 
JtarloQ  County ;  Wm.  OaUoway,  Judge. 

Actlm  by  8.  A.  Sanford  against  W.  J. 
D'Arcy,  in  which  D'Arcy  filed  a  complaint 
in  eiiulty  In  the  nature  of  a  cross-bill  against 
plalntUC  and  others.  Decree  for  cros»-com- 
j^alnant,  from  which  Sanford  appeals.  Xfi- 
peal  dismissed. 

T.  B.  Sheridan  was  the  president  and  man- 
ager of  the  First  National  Bank  of  Bosebutg 
nntU  S.  A.  Sanford  was  appointed  trustee  to 
wind  np  the  affairs  of  the  bank.  On  Blarch 
28,  1904,  W.  J.  D'Arcy  signed  a  promissory 
note  for  $3,673.50,  payable  to  the  First  Na- 
tional Bank  of  Soseburg.  After  his  appoint- 
ment as  trustee  S.  A.  Sanford  commenced  an 
action  on  Jime  SO,  1911,  against  D'Arcy  to 
recover  on  the  note,  and  the  latter  then  filed 
a  complaint  In  equity  In  the  nature  of  a 
cross-bill,  and  which  for  convenience  will  be 
called  a  cross-bUl,  making  S.  A,  Sanford, 
T.  R.  Sheridan,  and  R.  S.  Sheridan  defend* 
ants. 

In  1900  D'Arcy  and  the  two  Sheridans 
formed  a  partnership  to  deal  in  lands.  T,  R. 
Sheridan  obtained  moneys  for  the  partner- 
ship from  time  to  time  frcmi  the  First  Na- 
tlohal  Bank  ot  Roseburg  on  the  note  of  plaln- 
iur  and  K.  S.  Sb(;rldan.  The  moneys  furnish- 
ed by  the  bank  were  used  by  T.  R.. Sheridan 
Ui  the  purchase,  in  his  own  name,  of  lieu 
tend  <^lflcates,  whtch  had  been  originally 
Issued'  by  th^stati  land  board  of  Oregon. 
The  national,  government,  however,  refused 
to  approve  the  selections  made  by  the  state' 
ct  Oregon,  and  consequently  the  lieu  land 
eertldcotea  lield  by  T.  R.  Sheridan  were  can- 
celed and  o:lI  the  moneys  received  by  the 
s^te  when  jii^iese  certificates  were  originally 
Asued  were^  returned:  tp  X.  Q..:  Sheridan  to 


whom  the  state  paid  HJiUdS  In  1904,  for 
the  certificates- held  by  him. 

-  W.  J.  D'Arcy  filed  the  crossbill  for  tbe 
purpose  of  preventing  Sanford  from  proceed- 
ing with  the  prosecution  of  the  action  at 
law.  Tb9  plaintiff  in  this  suit  alleges  in  tbe 
cross-bill  that  when  the  partnership  was 
formed  it  was  agreed  that  T.  R.  Sheridan 
would  supply  the  money  while  W.  J.  D'Arcy 
and  R.  S.  Sheridan  would  perform  all  tbe 
services  necessary  to  conduct  the  business; 
that  when  D'Arcy  signed  tlie  note  T.  R.  Sher- 
idan promised  to  sign  it  and  also  to  procure 
the  signature  of  R.  S.  Sheridan;  that  the 
money  returned  by  the  state  to  T;  R.  Sheri- 
dan belonged  to  the  partnership  and  was 
appropriated  by  Sheridan  to  his  own  use ; 
tibat  at  all  times  unUl  June  30,  1911,  D'Arcy 
believed  that  the  other  partners  had  signed 
the  note  and  that  T.  R.  Sheridan  had  paid 
tbe  note  out  of  the  funds  received  fran  the 
state;  that  all  the  business  with  the  bank 
was  conducted  through  T.  R.  Sheridan,  the 
president  and  manager,  and  tluit,  therefore, 
tbe  bank  had  full  knowledge  of  all  the  deal- 
ings among  the  members  of  the  partnership. 
The  court  found  that: 

"At  and  prior  to  the  time  the  said  defendant 
T.  R.  Sheridan  received  said  last-mentioned  sum 
of  money  from  the  state  of  Oregon  it  was  under- 
stood and  a^eed  among  the  members  of  the  said 
copartnership  that  he,  tbe  said  T.  R.  Sheridan, 
should  apply  the  same  in  payment  of  the  said 
note  for  $3,673.90  mentioned  in  the  pleadings 
herein." 

4nd  tbe  trial  court  further  found  that 
the  bank  bad  full  knowledge  of  all  the  deal- 
ings-— 

"among  the  members  of'  the  said  copartnership 
for  and  on  account  of  the  fact  that  at  all  the 
times  aforesaid  the  said  defendant  T.  R.  Sheri- 
dan was  the  president  and  manager  of  tbe  said 
First  Nationiu  Bank  of  Roseburg."  . 

The  decree  enjoined  the  further  proseou- 
ttop.of  tbe  action  at  law  and  a^udged: 

"That  the  note  mentioned  in  the  complaint 
in  said  action  at  law  was  fully  paid  and  satis- 
fied long  prior  to  the  commencement  of  the  said 
action  at  law."  •'■■■■    ;  •   •  ■      ■  .'•  • 

Sanford  alone  appealed.  D'Arcy'  Is  the 
only  party  to  the  suit  upon  whom  no- 
tice of  appeal  was  served,  and  he  now  moves 
to  dismiss  tbe  appeal.   ■••':•• 

John  Bfiyne,  of  Salem,  for  appellant  Jpbn 
A.'  Carson  andP.H.  D'Ardy,  both  of  Salem, 
for  respondent 

HARRIS,  J.  (aftertataUng  the  facts  as 
above).  It  appears  from  an  affidavit  filed- 
on  behalf  of  the  appellant  that  notice  of 
appeal  was.  hot -served  "on  'any  party  other, 
than  tlie  plhintlff  for  the  reason  that  defend- 
ant B«  S.,  Sheridan  ha,d,  la  e^ect,  never  ap?. 
peared,  and  the  answer  of  the  .defendant  T.' 
R.  Sheridan'  shows- that 'he  was  not  adverse 
to  tie'drfendant  S.  'A'.  Saftford."  The  ap- 
pellant claims  that  R.  .S. .  Sh^rldatai  did  not  ^ii 
fact  appear  in  the  suit,  and  that  although. 
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the  records  originally  made  In  the  circuit 
court  recite  his  appearance^  nevertheless  that 
tribunal  had  the  power  at  any  time  to  cor- 
rect the  recitals  so  that  they  would  speak 
the  truth  and  say  that  R.  S.  Sheridan  did 
not  appear.  It  will  not  he  necessary,  how- 
ever, to  determine  whether  the  nied  prius 
court  could  make  the  correction  after  an  ap- 
peaL 

[1,  2]  T.  R.  Sheridan  appeared  In  the  suit 
by  filing  a  demurrer  and  then  an  answer. 
The  decree  appealed  from  prevents  the  suc- 
cessor of  the  bank  from  recovering  on  the 
note.  The  pleadings  admit  a  partnership 
tietweeu  D'Arcy  and  the  two  Sheridans.  If 
the  decree  should  be  reversed  by  this  court, 
and  It  should  be  ruled  here  that  Sanford 
could  recover  from  D'Arcy  and  compel  him 
to  pay  the  note,  then  it  is  clear  that  the  lat- 
ter would  have  a  claim  against  T.  R.  Sheri- 
dan. The  test  is  not  whether  T.  R.  Sheri- 
dan is  adverse  to  Sanford,  but  It  is  whether 
a  reversal  or  modification  of  the  decree  would 
Injuriously  affect  T.  R.  Sheridan.  Smith  t. 
Bums,  71  Or.  188,  1S4,  135  Pac  200,  142 
Pac  852,  I*.  R.  A.  1815A,  1130,  Ann.  Cas. 
19i6A,  666;  The  Victorian,  24  Or.  121,  127, 
32  Pac.  1040,  41  Am.  St  Rep.  83a  A  re- 
versal or  modification  of  the  decree  would 
Injuriously  affect  the  Interest  of  T.  R.  Sheri- 
dan, and  service  oi  notice  of  appeal  opon 
him  waa  essential  to  confer  Jurisdiction  upon 
this  court,  even  though  he  is  a  codefendant 
with  the  appellant  Lane  v.  Wentworth,  69 
Or.  242,  245,  133  Pac.  348,  138  Pac.  468.  Ap- 
pellate Jurisdiction  depends  upon  service  of 
notice  upon  all  adverse  parties,  and  therefore 
the  appeal  must  be  dismissed  because  notice 
was  not  given  to  X.  R.  Sheridan,  who  is  an 
adverse  party  within  the  meaning  of  section 
550,  Ii.  O.  L.,  amended  by  chapter  319,  Laws 
1913. 

The  motion  to  diamlaa  the  appeal  is  al- 
lowed. 

E2AKIN,  J.,  took  no  part  in  the  conaldera- 
tl<Mi  of  this  case. 


PATOraiRSON  et  al  V.  CHAMBERS'  POWER 
GO.  et  al. 

(Supreme  CV>urt  of  Oregon.    Aug.  1,  1916.) 

1.  Vkitdob  xsd  PmoHASEB  9=5>281(3)— CoN- 

VKTAKCXS— OBANT    01    EaSKMKNT— NOTICK— 

Recobd. 
Purciiasera  of  land  take  title  with  constrnc- 
tlve  notlee  of  the  grant  of  an  easement  thereto- 
fore ttcecnted  and  recorded. 

[EA.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ({  487,  616;  Dec.  Dig. 
«=9231(3).l 

2.  Easekknts  «=9l2(l)— Gbant  Fob  Futobk 
EiTjoncEinr. 

TtiBtt  is  no  nde  ot  law  imriilMtisf  the  innt 
of  an  easement  to  take  effect  or  to  oe  enjoyed 
in  the  futore. 

[Ed.  Note.— For  other  eases,  see  Easements, 
Cent  Dl(f.  M  86-88;   Dec.  Dig.  «=»12(l).l 


'8.  Watebs  and  Wateb  CoxTssxa  «» 166(1)— • 
CoNVETANCBB  —  Grant  of  Baseuent  — Va> 
LiDiTT  or  Qbant  of  Futubk  Baseiort. 
The  deed  of  land,  "together  with  the  water 
power  upon  said  premises  with  the  right  of  way 
over  Shaw's  land  claim  to  bring  all  the  water 
that  may  be  required  to  mn  the  mills  thereon, 
and  other  mills  or  machinery  that  may,  at  any 
time  or  times,  be  placed  upon  the  alMve-de- 
scribed  premises  of  whatever  kind  or  nature; 
also  the  right  to  dig  the  present  raceway  as 
wide  and  deep  as  may  t>e  necessary,  and  to  bank 
the  dirt  and  stone  on  either  side;  also  to  in- 
clude sufficient  dirt  and  stone  lying  adjacent  to 
the  dams  for  the  pun>08e  of  keepiuR  then  in  re- 
pair"— conveys  a  sumdendy  present  and  future 
casement  or  right  sufficiently  definite  to  be  valid 
in  view  of  the  circumstances  surrounding  the 
grant 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Connies.  Cent  Dig.  |g  168,  174.  175; 
Dec.  Dig.  «=s>156(l).] 

4.  Watebs  and  Wateb  CoimsES  «=9l56(2)— 

CONVETANCES— GBANT    OF    EaBEMEKT— DUTT 

OF  Gkantbb. 
Nothing  in  such  grant  calls  for  action  upon 
part  of  the  grantee  until  the  exigency  contem- 
plated in  the  deed  shall  arise. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
Bter  Courses,  Cent  Dig.  K  176,  179;    Dec. 
Dig.  «8=>166(2).] 

6.  Contbactb   «=»108(1)  —  Validitt- Ptjbijo 

POLICT. 

It  is  contrary  to  the  general  policy  of  the 
law  to  restrict  the  power  of  citizens  to  make 
any  land  of  contract  which  they  may  see  fit  to 
enter  into,  so  long  as  the  proposed  contract  does 
not  affect  the  morals  or  well-i>eing  of  society  to 
such  an  extent  as  to  be  against  public  policy. 

[Ed.  Note.— EV>r  other  cases,  see  Contracts, 
Cient  Dig.  $  498;   Dec.  Dig.  «=»108(1).] 

6.  Contbactb  «=s9(1)  —  Vauditt  —  iRDsn- 
NrrENESs— SuBBOONDiifo  CiBcinfSTANCEa. 

A  contract  will  not  be  held  void  for  indefl- 
niteness  when,  by  considering  it  as  a  whole  and 
taking  into  consideration  the  surrounding  cir- 
cumstancea  the  true  intent  of  the  parties  can  lie 
ascertained. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  INg.  H  10-16,  17,  19,  20;  Dec.  Dig.  «=» 
9(1).] 

7.  Watebs  aro  Wateb  (Tovbses  9s>156(8>— 

CONVETANCES— GbaRT  OF  EaBBUENT. 

If  from  the  terms  of  a  grant  of  a  raceway 
right  of  way  there  is  manifested  a  clear  inten- 
tion that  the  grantee  shall  enlarge  the  space 
originally  occupied  by  him  in  accord  with  tlie 
demands  of  the  future,  sach  enlargement  will  be 
upheld. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  174,  1T9;  Dee. 
Dig.  <S=>166(8).] 

8.  WATiks  AND  Watib  CotrasEB  «=s>106(8)~ 

CONVXTANOES— OBANT  OF  BaSKKENT. 

Under  an  indefinite  grant  of  an  easement  or 
right  of  way  for  raceway,  with  nothing  to  in- 
dicate that  it  may  he  changed  or  enlarged  in  the 
future,  the  first  location  and  user  fixes  the  lim- 
it of  Uie  grant 
W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {{  174.  179;  Dec. 
Dig.  ^»156(8).] 

9.  Eabekxntb   «=>42  — Cohvxtanck— Rioets 
OF  Sebvikrt  Ownbb. 

The  conveyance  of  an  easement  oMr  lan4 
does  not  pass  the  title  or  interfere  with  tb* 
right  of  the  owner  of  the  soil  to  occupy  It  for 
any  pnrpose  not  inconsistent  with  the  easement 
[Ed.  Note.— For  other  cases,  see  Basements^ 
Cent  Dig.  <  97;    Dee.  Dig.  «s>42.] 
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10.  Waixm  Aif  s  Watbb  Ooubsbs  «s>156(8)— 

CONVEYAWCB— FnUBE     KASBaiEMT— Adveesb 
P088E88I0It. 

Advene  poBsemion  of  gnintor  or  bis  aue- 
eeaaora  does  not  run  against  the  right  to  en- 
large a  raceway  aa  required  by  future  necessi- 
ties, at  least  until  the  right  to  enlarge  has  ac- 
crued, since  until  that  time  the  grantee  cannot 
Abject  to  use  of  land  not  needed  by  him,  and  is 
under  no  duty  to  vam  the  fee  owners  not  to  use 
such  land  because  of  his  future  and  contingent 
rights. 

W'Ea.  Note.— For  other  cases,  see  Waters  and 
Bter  Cktnrses,  Cent  Dl«.  |  188;    Dec.  Dig. 
«s»l{!6(9).] 

XL  EaropPEL  QsaTl— QBOtnnjs— DiaoLAnRB. 
In  order  to  work  an  estoppel,  a  disclaimer 
must  be  so  publicly  made  aa  to  mislead  another 
into  believing  that  the  person  making  it  intend- 
ed to  abandon  a  ri{;ht,  and  thereby  induce  that 
other  to  act  to  his  injury  in  respect  thereto. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  {|  17S-182 ;  Dec.  Dig,  «=371.) 

12.  Ebioffei.  «=>71— AoQinxaoxnoa  —  Eabk- 

XKNT. 

That  predecessors  of  the  owner  of  an  ease- 
ment for  raceway,  with  right  of  future  enlane- 
ment,  had,  in  maintaining  it  asked  permission 
of  adjoining  owners  to  bank  npon  their  prop- 
erty mud  and  silt  that  had  accumulated  in  the 
ditch,  and  had  desisted  when  objection  was 
made,  is  not  evidence  of  acquiescence  by  such 
predecessors  in  a  claim  by  adjoining  owners 
adverse  to  future  necessary  enlargement  of  the 
raceway,  where  in  the  conveyance  of  the  orig- 
inal easement  there  was  no  right  given  to  main- 
tain the  raceway  by  banking  up  such  deposit  on 
the  side. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  JJ  "178-182;    Dec  Dig.  «=»710 

13.  Watkks  and  Watbb  Cottbses  ®=3l56(8)— 

EaSBIIXKT  —    OBANTS    —    CONBTBUCnON    — 

"Debpbn." 
The  grant  of  a  raceway,  with  right  to  dig  it 
as  wide  and  deep  as  may  be  necessary  to  supply 
future  defined  needs,  does  not  include  or  confer 
the  right  to  maintain  the  ditch  at  its  then  depth 
by  dumping  upon  adjoining  property  filth  and 
silt  which  fortoltonsly  accumulates  on  its  bot- 
tom. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {i  174,  179;    Dec. 
Dig.  «=>156(8).l 

14.  Easements  €=>1  —  Watebs  and  Wateb 
CocBSBS  «s»154(l)  —  Natitbe  of  "Ease- 

MSNT." 

A  pure  "easement"  is  one  where  the  land  of 
one  person,  which  land  is  denominated  the  "ser- 
vient tenement"  is  subjected  to  some  use  or  bur- 
den for  the  benefit  of  the  lands  of  another  per- 
son, whose  lands  are  termed  the  "dominant  ten- 
ement" ;  but  there  are  many  water  rights  and 
rights  of  way  for  ditches  which  do  not  strictly 
come  within  this  definition  and  yet  are  called 
"easements." 

[Ed.  Note. — ^For  other  cases,  see  Easements, 
Cent  Dig.  M  1,  2,  5-7 ;  Dec.  Dig.  ®=>1 ;  Wa- 
ters and  Water  Courses,  Cent  Dig.  f  §  167-171, 
173;    Dec.  Dig.  «=»154(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Easement] 

15.  Watebs  and  Wateb  Coubseb  ®=»154(1)— 
"Easements"— Raceway. 

Bight»  of  way  for  pipe  line  or  raceway  are, 
in  a  sense  easements,  although  there  is  no  dom- 
inant tenement 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,    Cent   Dig.    iS   167-171,   173; 
Dec.  Dig.  «=»lb4(l).] 


16.  Watebs  and  Wates  Codbsbs  «=>156(S,  9) 
— Conveyance — Basements — Termination. 

Where  an  easement  for  raceway  is  conveyed 
as  appurtenant  to  tract,  a  deed  of  part  of  th« 
tract  by  the  grantee  passes  such  proportion  of 
the  easement  as  the  tract  sold  bears  to  the  en- 
tire tract,  unless  the  easement  is  reserved  in  the 
deed,  and  the  easement  is  not  extinguished. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Coursas,  Cent  Dig.  H  170,  180,  183; 
Dec.  Dig.  «=>156(5, 9).] 

17.  Watebs  and  Watkb  CotmsES  «s>156(9)— 
Conveyance— Easements— Termination. 

Even  if  appurtenant  to  an  entire  tract  a 
water  right  in  the  nature  of  an  easement  may 
be  reserved  in  a  grant  of  any  parcel  of  such 
tract,  without  extinguishing  the  easement. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  183;  Dec;  Dig. 
«s>166<9).] 

18.  Watbbs  and  Wateb  CotmsES  «=»156(0)— 

OONVBYANCB— BABEMERTS— TkBUIHATION 

The  grantees  of  land  subject  to  a  recorded 
easement  for  raceway,  with  ri^bt  of  enlarge- 
ment for  future  needs  of  a  certain  tract,  cannot 
claim  the  easement  Is  extinguished  because  the 
grantee  of  the  raceway  easement  has  sold  part 
of  the  tract  and  reserved  the  water  power  or 
easement,  as  long  as  the  water  taken  is  necessa- 
rily used  on  that  tract 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  183;  Dec.  Dig. 
«S=»166(9).] 

19.  Watebs  and  Wateb  Coubsbs  «=>156(®— 
Gbaitt  ov  Easkkbnt— Baokway— Manneb 
or  Uss. 

The  owner  of  a  raceway  right  of  way  for 
power  purpoeea  had  no  right  to  use  the  dlteh 
for  the  purpose  of  floating  logs,  timber,  or  cord- 
wood,  without  protecting  Ite  sides  from  the  con- 
sequent erosion. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  174,  179;    Dec. 
Dig.  <S=>156(8).] 

20.  Watebs  and  Watbb  Coubbbs  «s>U6(8>— 
Gbant  of  Easement— Raceway— Manner 
or  Use. 

Courts  will  not  interfere  with  a  diange  of 
use  of  a  raceway  for  power  purposes  to  use  for 
floating  logs  and  timt)^  unless  it  imposes  an  ad- 
ditional burden  upon  the  servient  tenement. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Si  174,  179 ;  Dec. 
Dig.  «s9l56(8).] 

Department  1.  Appeal  from  Circuit  Court, 
Lane  County;    J.  W.  Hamilton,  Judge. 

Suit  by  Ida  Patterson  and  others  against 
Chambers'  Power  Coiapanj  and  anotber. 
From  a  decree  for  plalntifTs,  defendants  ap- 
peal.   MocUfied. 

This  Is  a  suit  brought  by  20  residents  of 
the  city  of  Eugene  against  the  Chambers 
Power  Company  aad  Frank  L.  Chambers,  to 
enjoin  them  from  widening  the  mlllrace  in 
the  dty  of  Eugene,  and  thereby  cutting  away 
and  destroying  the  plalatiffs'  property.  The 
property  Involved  constitutes  aa  attractive 
residential  portion  of  Eugene,  and  Is  of  con- 
siderable value.  It  Is  situated  along  the 
banks  of  the  mlllrace,  which  Is  owned  by 
the  defendants  and  used  to  conduct  water 
from  the  WUlamette  river  through  the  city 
of  Eugene  to  certain  mills  situated  on  23 
acres  of  land  known  as  the  "mill  property." 
Tlie  defendants  claim  and  assert  the  right 


Q=9ror  ethar  easM  see  sam*  topie  and  KBT-NDUBBR  In  all  K«y-NamlMred  DlceaU  aad  Indaxw 


Digitized  by 


Google 


570 


159  PAOIFIO  RBPORTSOt' 


(Or. 


to  widen  the  mlllrace  Indefinitely  as  their 
needs  may  require,  but  for  their  present  pur- 
poses are  proposing  to  take  from  plaintiffs 
only  a  20-foot  strip  of  land  on  either  side 
of  the  mlllrace,  which  can  be  done  without 
actually  tearing  down  or  destroying  any  of 
plaintiffs'  buildings,  but  which,  neverthe- 
less, will  seriously  Impair  the  beauty  and 
value  of  the  property.  The  mlllrace  was  con- 
structed In  about  1852.  Since  that  date,  and 
for  more  than  48  years,  the  plaintiffs'  prop- 
erty, or  at  least  the  greater  portion  of  It, 
has  been  used  for  residence  purposes.  The 
plalntlfts  and  their  predecessors  In  Interest 
have  Improved  their  said  lands  to  the  very 
edge  of  the  water  flowing  through  the  race 
tbereon,  making  lawns  and  gardens  and 
planting  and  growing  shade  trees,  and  other- 
wise improving  the  land  bordering  on  the 
ditch,  all  with  the  knowledge  of  defendants 
and  their  predecessors  In  Interest,  and  with- 
out any  active  claim  or  assertion  on  the 
part  of  the  defendants  that  they  had  the 
right  to  widen  said  mlllrace  and  cut  away 
the  banks  tbereot  The  defendants  base 
their  claim  to  widen  the  ditch  upon  certain 
mesne  conveyances  from  Hllyard  Shaw,  the 
original  owner  of  the  ditch  and  of  all  the 
land  In  controversy.  The  facts  may  be 
briefly  stated  as  follows:  In  1832  Shaw, 
being  the  owner  of  the  land  throui^  whidi 
the  ditch  passes,  constructed  the  ditch  in 
controversy  for  the  puipose  of  supplying 
water  power  to  certain  mills  situated  near 
the  northwest  corner  of  the  land  owned  by 
him.  On  March  1,  1856,  he  conveyed  to  de- 
fendants' predecessors  in  interest  23  acres 
of  land,  described  generally  as  beginning  at 
the  northwest  comer  of  his  donation  land 
claim,  thence  east  along  the  northern  bound- 
ary 11  chains,  thence  south  21  chains,  thence 
west  11  chains  to  the  western  boundary, 
thence  north  along  said  boundary  21  chains 
to  the  place  of  beginning.  There  was  sit- 
uated upon  this  tract  at  the  time  of  the  con- 
veyance a  sawmill  and  gristmill  owned  by 
Shaw  and  operated  by  water  power  obtained 
from  the  ditch  in  question  here.  Shaw's 
deeds  contained  clauses  which  read: 

"Together  with  the  water  power  upon  said 
premises  with  the  right  of  way  over  Shaw's 
land  claim  to  bring  aU  the  water  that  may  be 
required  to  run  the  mills  thereon,  and  all  other 
mills  or  machinery  that  may  at  any  time  or 
times  be  placed  upon  the  above-described  prem- 
ises of  whatever  kind  or  nature;  also  the  right 
to  dig  the  present  raceway  as  wide  and  deep  as 
may  be  necessary,  and  to  bank  the  dirt  and 
stone  on  either  side;  also  to  include  sufficient 
dirt  and  stone  lyin^  adjacent  to  the  dams  for 
the  purpose  of  keeping  them  in  repair." 

The  greater  part  of  these  23  acres  of  land 
and  the  water  right  above  conveyed  are  now 
owned  by  defendants,  who  lease  water  power 
conveyed  by  the  ditch  to  the  premises  to  be 
used  in  operating  machinery  In  various  fac- 
tories and  mills  erected  thereon.  The  de- 
fendants from  time  to  time  have  floated  cord- 
wood  and  other  timber  along  the  ditch,  and  j 


claim  ttie  right  to  do  so.  The  ditch  at  its 
present  capacity  being  InsufQcieut  to  convey 
the  volume  of  water  necessary  for  the  fac- 
tories now  on  the  23  acres  above  described 
and  for  other  contemplated  Industries,  the 
defendants  proposed  and  claimed  the  right 
to  widen  the  ditch  about  20  feet  on  each 
side  in  order  to  secure  the  necessary  power. 
Upon  the  trial  there  were  findings  and  de- 
cree enjoining  defendants  from  widening  the 
ditch,  cutting  shrubbery  or  trees  along  the 
banks,  or  floating  cordwood  or  timber  upon 
it,  and  substantially  prohibiting  them  from 
in  any  way  extending  it  laterally,  conflnlng 
it  simply  to  the  right  to  maintain  it  at  Its 
present  capacity.  From  this  decree,  defend- 
ants appeaL 

Thompson  &  Hardy,  of  Bhigene,  for  appel- 
lants. John  M.  Pipes,  of  Portland,  and  El 
O.  Potter,  of  Eugene  (L.  Bllyen,  of  Eugene, 
on  the  brief),  for  respondents. 

McBKIDE,  J.  (after  stating  the  facts  as 
above).  [1-6]  The  whole  case  here  turns  up- 
on the  construction  of  the  deed  from  Shaw. 
It  is  plain  and  direct  in  its  terms,  and  was 
executed  and  recorded  before  any  of  the 
plaintiffs  purchased  their  property,  and  tbey 
therefore  took  title  with  constructive  notice 
of  any  burden  which  it  created  upon,  their 
holdings.  We  are  aware  of  no  rule  of  law, 
and  there  Is  none,  prohibiting  the  grant  of 
an  easement  to  take  effect  or  to  be  enJoyeU 
in  the  future,  and  that  is  this  case.  We 
have  flrst  a  grant  of  the  water  power  upon 
the  premises  conveyed  which  necessarily 
made  the  raceway  which  carried  the  water 
across  the  grantor's  premises  to  the  23-acre 
tract  a  present  easement  In  the  land  con- 
veyed. Then  we  have  the  right  to  dig  the 
raceway  as  deep  and  wide  as  may  be  neces- 
sary to  run  the  mills  now  on  the  tract  sold. 
and  all  other  mills  or  machinery  that  may, 
at  any  time,  be  placed  thereon,  which  creates 
a  right  or  easement  in  the  land  of  the  gran- 
tor to  be  taken  advantage  of  and  enjoyed 
whenever  the  necessity  of  the  case  requires. 
In  this  there  Is  nothing  indefinite,  noth- 
ing that  calls  for  action  upon  the  part  of 
the  grantee  until  the  exigency  contem- 
plated in  the  deed  shall  arise.  It  is  con- 
trary to  the  general  policy  of  the  law  to 
restrict  the  power  of  citizens  to  make  any 
kind  of  contract  which  they  may  see  fit  to 
enter  into  so  long  as  the  proposed  contract 
does  not  affect  the  morals  or  well-being  ot 
society  to  such  an  extent  as  to  be  against 
public  policy ;  and  It  is  also  a  well-recognized 
principle  of  legal  construction  that  a  con- 
tract will  not  be  held  void  for  inUeflniteness 
when  by  considering  it  as  a  whole  and  taking 
into  consideration  the  surrounding  circum- 
stances the  true  intent  of  the  parties*can  be 
ascertained.  Chltty  on  Contracts,  (17th  Bd.) 
97.  9& 

[7-13]  let  us  now  consider  the  drcum.- 
stances  under  which  the  grant  under  consid- 
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entloii  was  mad&  The  conveyance  was  «ce- 
cated  on  March  1,  1866,  at  a  time  when  the 
now  flourishing  dty  of  £ugene  waa  a  very 
small  country  village,  which  did  not  arise 
to  the  dignity  of  a  corporation  until  seven 
years  later.  The  land  over  which  the  race- 
way extended  had  not  been  platted,  and  was 
all  owned  by  the  grantor,  who  had  a  sawmill 
and  gristmill  upon  the  23-acre  tract  now 
owned  by  defendants.  Presumably  there  was 
water  enough,  and  more  than  enough,  to 
operate  the  machinery  then  employed,  and 
it  Is  evident  from  all  the  circumstances,  as 
well  as  from  the  terms  of  the  deeds,  that 
the  parties  bad  in  mind  at  the  time  the  con- 
struction of  additional  factories  and  mills 
upon  the  tract  conveyed,  and  also  contem- 
plated the  necessity  for  additional  water 
power  to  operate  them  when  they  should  be 
so  constructed.  Hence  it  was  natural  that 
the  purchaser  should  require  from  the  gran- 
tor such  a  conveyance  as  would  effectuate 
Chls  Intention.  Plainly  It  was  vital  to  the 
grantee  in  view  of  the  contemplated  develop- 
ment of  the  tract  as  a  factory  site  that  these 
facilities  should  be  secured,  and  It  was  clear- 
ly to  the  advantage  of  the  grantor  that  until 
the  occasion  for  widening  the  ditch  arose, 
he  should  have  the  use  of  all  the  land  lying 
adjacent  to  It  which  the  present  necessities 
of  the  grantee  did  not  require.  There  was 
no  method  by  which  the  exact  future  re- 
quirements of  the  grantee  could  be  estimated 
or  even  approximated.  As  population  in- 
creased and  commerce  extended  the  natural 
result  would  probably  be  to  increase  the  de- 
mand for  factory  and  mill  sites,  which  would 
result  in  an  Increased  demand  for  water 
power.  The  demand  for  manufactured  prod- 
ucts was  then  local,  for  the  reason  that  navi- 
gation of  the  river  was  only  seasonal  and 
difficult,  and  a  transcontinental  railroad  was 
a  dream  and  a  hope  only  realized  many  years 
after.  In  this  condition  of  uncertainty  as 
to  the  developments  of  the  future  the  parties 
made  the  contract  in  question.  The  grantee 
wished  to  secure  all  that  might  be  necessary 
for  the  possible  future  development  of  his 
power  site.  The  grantor  did  not  wish  to 
grant  more  than  such  development  might  re- 
quire, and  not  until  it  might' be  So  required. 
Therefore  they  provided  In  the  deed  that  the 
lateral  extent  of  the  easement  should  be 
measured  by  the  growth  of  manufacturing  in- 
dustries upon  the  tract.  That  this  was  in- 
definite as  to  the  extent  laterally  is  in  a 
sense  true,  but  it  is  no  more  true  than  it  Is  in 
contingent  contracts  and  grants  which  are 
made  every  day  and  universally  recognized 
by  the  courts.  The  principles  here  enunciat- 
ed are  not  new,  and  have  been  applied  in  this 
state  In  a  case  where  the  grant  of  an  ease- 
ment was  much  less  specific  than  in  the 
case'  at  bar.  In  Salem  Capital  Flour  Mills 
po.  V.  Stayton  WaterrDltch  Ca  (0.  0.)  33 
Fed.  146,  148,  decided  by  Judge  Deady.  the 
grant  was: 


"The  right  of  a  canalway  through  all  and 
any  lands  then  owned  or  occupied  by  [the  gran- 
tors] in  Marion  county  necessary  to  be  passed 
through  in  conveying  the  water  of  the  .Santiam 
into  the  channel  of  MiU  creek,"  and  also  the 
right  "to  enter  upon  the  same  for  the  purpose  of 
cutting  a  canal  sufflciently  large  to  admit  the 
flow  01  any  amount  of  water  required  by  said 
company  for  their  purposes  at  Salem." 

A  ditch  was  constructed  In  1867,  but  in 
1873  the  Santiam  river  was  so  deflected  from 
its  course  as  to  leave  the  intake  of  the  ditch 
quite  a  distance  from  the  new  channel  of 
the  rtver,  and  the  plaintiff  prolonged  its 
ditch  for  a  considerable  distance  up  the  riv- 
er to  a  point  where  it  was  practical  to  es- 
tablish a  new  intake.  The  grantees  of  the 
original  owner  of  the  land  interfered  with 
the  operation  of  this  extension  of  the  ditch, 
contending,  as  here,  that  the  easement  be- 
came fixed  when  the  original  ditch  was  dug. 
Upon  this  point  Judge  Deady  observes: 

"The  power  and  privilege  was  not  exhausted 
by  the  construction  of  the  ditch  to  a  certain 
point  on  the  river  in  1857.  For  the  purpose  of 
maintaining  a  canal  or  ditch  on,  over,  and 
through  the  Porter  donation,  so  as  to  receive 
and  take  water  from  the  Santiam  thereon,  in 
such  quantity;  as  the  company  or  its  successors 
in  interest  might  or  may  need  or  require  at  Sa- 
lem, it  continued  and  still  continues  in  full 
force.  •  •  •  At  the  date  of  the  grant  of  the 
easement  Porter  and  wife  were  seised  of  an  es- 
tate of  inheritance  in  the  land,  and  there  is 
nothing  In  the  terms  of  their  deed  or  the  nature 
or  purpose  of  the  easement  which  at  all  indicates 
an  intention' to  grant  the  easement  for  a  less 
time  than  the  duration  of  their  own  estate  in 
the  premises,  but  the  contrary.  Hence  the  right 
to  maintain  a  ditch  on  and  through  the  Porter 
donation  was  to  conduct  water  from  the  San- 
tiam to  the  channel  of  Mill  creek,  for  the  pur- 
poses of  the  woolen  company  at  Salem,  is  per- 
petual ;  and  if,  in  the  course  of  time  or  events, 
it  becomes  necessary,  to  accomplish  such  pur- 
poses, to  widen,  deepen,  or  lengthen  said  ditch, 
the  then  owner  of  the  easement  may  do  so." 

In  -Eiverett  Water  Ca  v.  Powers,  37  Wash. 
143,  79  Pac.  617,  there  was  a  conveyance  to 
defendants'  grantor  of  a  right  of  way  for  a 
water  pipe  line  over  the  grantor's  land,  and 
the  right  to  divert  the  flow  of  water  with  a 
habendum  to  the  grantee  and  bis  heirs  and 
assigns  forever.  There  was  no  time  limit 
for  the  execution  of  the  purposes  of  the 
grant  It  was  contended  that  the  deed  was 
void  for  uncertainty  for  that  reason,  and 
the  court  thus  disposes  of  this  contention: 

"It  is  claimed  that  the  instrument  is  void  for 
uncertainty,  in  that  no  time  certain  is  fixed  for 
the  execution  of  the  purpose  of  the  grant.  It 
was,  however,  competent  for  Woods  to  make 
such  a  conveyance  without  any  time  hmitatinns. 
He  could  convey  an  interest  in  the  realty  as  ab- 
solutely as  he  could  convey  the  whole  of  it.  The 
right  of  way  and  the  right  to  divert  the  water 
were  a  part  of  the  realty  itself.  By  the  terms 
of  the  deed  these  were  conveyed  to  the  grantee, 
his  heirs  and  assigns  forever,  subject  to  certain 
specified  reservations  pertaining  to  the  domestic 
use  of  the  water  by  the  grantor.  The  absence  of 
specific  time  limitations,  must  be  construed  to 
mean  that  no  such  were  intended." 

It  was  also  claimed  that  the  right  of  way 
was  abandoned  by  nonuser.  Concerning  this 
the  eourt  says: 

"Appellants  contend  that  the  right  of  way  waa 
abandoned.    Soon  after  the  deed  was  made,  and 


Digitized  by 


Google 


572 


V»  PAOinO  RBPORTEB 


(Or. 


in  the  same  year,  the  grantee  selected  a  strip  for 
right  of  way,  and  began  the  construction  of  a 
pipe  line  system.  An  outstandinj;  lease,  older 
than  the  right  of  way  and  water  right,  was  held 
by  one  Crook.  The  deed  was  therefore  subject 
to  the  lease,  and  the  lease  continued  until  1896. 
An  application  by  the  lessee  to  enjoin  the  con- 
tinuance of  construction  work,  and  the  divcr- 
sioQ  of  the  water,  was  sustained  by  this  court. 
Crook  V.  Hewitt,  4  Wash.  749,  31  Pac.  28. 
Nothing  further  could  be  done  until  after  the 
lease  expired  in  1896.  Meantime  there  was  not 
an  abandonment.  The  evidence  shows  that 
there  was  no  such  intention.  Some  of  the  con- 
structed work  was  left  in  place,  and  material  re- 
mained upon  the  ground.  Occasional  examina- 
tion was  made  of  a  constructed  dam,  and  debris 
was  removed  to  prevent  injury  thereto.  But  it 
is  insisted,  further,  that  the  failure  to  proceed 
promptly  after  the  lease  expired,  together  with 
the  delay  until  1902,  amounted  to  abandonment. 
This  court  held,  in  McCue  v.  Water  Co.,  supra, 
that  where  no  time  is  fixed  for  the  occupation 
and  use  of  a  granted  right  of  way,  no  mere  non- 
user,  for  any  length  of  time  short  of  the  period 
of  the  statute  of  limitations,  will  defeat  the 
right  of  grantee  to  occuny  and  use  it  for  the 
purposes  of  the  grant,  If  the  statute  of  limita- 
tions comprehends  the  running  of  time  asainst 
a  mere  noncser,  under  a  frant  of  this  kind,  it 
in  any  event  did  not  begin  to  run  until  such 
time  as  the  grantee  might  have  peaceably  occu- 
pied, which  was  after  the  lease  expired  in  1896. 
Active  user  was  again  attempted  about  August 
1,  1902,  and  this  suit  was  brought  within  the 
same  month.  A  period  of  six  years  only  having 
expired,  it  follows  that  the  limitation  period 
fixed  by  our  statutes  for  actions  pertaining  to 
the  possession  of  lands  had  not  expired." 

What  la  aald  In  the  foregoing  excerpt  In 
legard  to  the  statate  of  llmitationa  can 
manifestly  bave  no  application  to  tbe  case 
at  bar,  since  no  necessity  for  widening  the 
ditch,  and  consequently  no  right  to  exercise 
the  right  to  do  so,  arose  until  a  short  time 
before  the  commencement  of  this  suit  By 
tbe  terms  of  the  deed  defendants  were  au- 
thorized to  widen  tbe  ditch  so  as  to  furnish 
water  to  propel  such  machinery  as  might  be 
placed  upon  the  tract  conveyed  In  the  fu- 
ture; and  to  widen  it  at  once  and  before 
there  was  any  probability  that  an  increased 
flow  of  water  would  be  required  would  have 
been  going  beyond  the  terms  of  the  grant 
While  the  defendants  would  probably  not  be 
required  to  enlarge  their  ditch  piecemeal, 
there  certainly  must  be  some  present  prob- 
ability that  either  at  the  time  of  the  en- 
largement or  within  a  reasonable  time  In  the 
future,  the  increase  of  manufacturing  es- 
tablishments on  the  tract  conveyed  would 
fairly  Justify  such  enlargement 

The  case  of  Collins  v.  Drlscoll,  34  Conn. 
48,  Is  an  Instructive  case.  In  that  case  land 
was  conveyed  which  had  on  it  a  drainage 
ditch  leading  from  it  over  the  grantor's  land ; 
the  ditch  then  being  6  feet  deep,  6  feet 
wide  at  the  top,  and  2  feet  wide  at  the  bot- 
tom, the  sides  sloping  so  as  to  prevent  tbe 
banks  from  caving  In.  The  conveyance  was 
of  tbe  land  "with  the  privilege  of  deepening 
the  ditch  leading  from  the  premises,  to  drain 
tbe  same  over  the  grantor's  land  as  deep  as 
the  grantees  may  desire."  To  deepen  It  re- 
quired either  curbing  or  widening  It  at  the 
top,  which  latter  was  the  usual  mode  of 


ditching  swamp  lands.  Tbe  gnuitoes  later 
desired  to  deepen  tbe  ditch,  and  In  order  to 
do  this  without  curbing,  tbey  widened  It  at 
tbe  top,  cutting  away  such  portions  of  plaln- 
tllTs  adjoining  soil  as  were  necessary  for 
that  purpose,  and  thereupon  plainttfl  brought 
an  action  of  trespass.  Plaintiff's  counsel  ar- 
gued among  other  matters: 

"The  words  giving  'the  privilege  of  deepening 
the  ditch'  to  an  unlimited  depth  cannot  be 
strained  to  confer  the  right  to  widen  to  a  pro- 
portionate or  unlimited  width.  The  construc- 
tion of  words  should  he  according  to  the  literal 
sense.  1  Swift,  Dig.  223,  229.  It  is  only  wheT» 
the  language  is  equivocal  or  doubtful  that  tbe 
situation  of  the  parties  or  the  surroandinK  cir- 
cumstances may  be  shown.  Strong  v.  Benedict, 
5  Conn.  210;  Brown  v.  Slater,  16  Conn.  195,^ 
41  Am.  Dec.  136.  The  circumstances  confirm 
the  literal  construction.  Simply  deepening  tbe 
ditch  would  not  injure  the  pumtiff's  meadow; 
widening  would.  Again,  no  man  would  convey 
an  unlimited  right  to  deepen  and  widen  also,  for 
this  would  be  more  than  equivalent  to  convey- 
ing all  his  land.  The  lonraage  conferring  the 
privilege  of  doei;>ening  tbe  ditcb  is  equivalent  to 
an  express  provision  that  it  shall  not  be  other- 
wise disturbed." 

But  the  court  held  that  when  the  grantor 
gave  tbe  privilege  of  deepening  the  ditch, 
the  parties  must  have  had  In  mind  the  meth- 
od that  the  grantor  had  used  In  Its  original 
construction,  1.  e.,  by  sloping  the  sides  so  as 
to  prevent  caving.  Instead  of  the  unusual 
method  of  curbing,  and  that,  therefore,  tbe 
grantees  took  by  Implication  the  right  to  en- 
ter upon  and  cut  away  plaintiff's  land  for 
that  purpose.  This  case  Is  In  many  particu- 
lars similar  to  the  case  at  bar,  except  In  so 
far  as  the  court  goes  beyond  the  necessities 
of  the  case  at  bar  In  holding  the  right  to  cut 
away  plalntlfTs  laod  was  conferred  by  im- 
plication, while  here  such  right  Is  expressly 
conferred.  There,  as  here,  the  extent  of 
sucb  lateral  easement  was  not  directly  ex- 
pressed, there,  as  In  the  case  at  bar,  tbe 
actual  extent  of  the  right  was  limited  only 
by  tbe  future  necessities  of  tbe  grantee,  and 
there,  as  here,  there  was  no  limitation  as  to 
the  time  within  which  the  right  should  be 
exercised.  Other  cases  more  or  less  remotely 
bearing  upon  this  phase  of  the  case  are;  . 
Adams  V.  Warner,  23  Vt  395 :  Stevenson  v. 
Wlggln,  56  N.  H.  308;  Jordan  v.  Mayo,  41 
Me.  552;  Herman  v.  Roberts,  119  N.  Y.  3T, 
23  N.  B.  442,  7  L.  R.  A.  226,  16  Am.  St  R- 
800 ;  Quigley  v.  Baker,  169  Mass.  303,  47  n. 
E.  1007 ;  and  see  generally  notes  to  Winslow 
V.  Vallejo,  B  L,.  B.  A.  (N.  S.)  851 ;  Spear  r. 
Cook,  8  Or.  380;  Wheeler  v.  Wilder,  61  N. 
H.  2;  Standard  Oil  Co.  v.  Buchl,  72  N.  J.  Eq. 
492,  66  Atl.  427.  The  effect  of  all  these  cases 
Is  that  if  from  the  terms  of  the  grant  there 
is  manifested  a  clear  intention  that  tbe  gran- 
tee shall  enlarge  the  space  origrinally  occu- 
pied by  him  in  accordance  with  the  demands 
of  the  future,  such  enlargement  will  be  up- 
held. 

The  able  and  Ingenious  counsel  for  plain- 
tiffs have  suggested  no  good  reason  why  upon 
principle  such  an  easbment  may  not  be  creat- 
ed, and  tbe  authorities  dted  by  them  fall  to 
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snpport  thetr  contention.  In  the  first  ease 
cited  (Barrett  t.  Hosmer,  1  Boot  [Conn.]  271) 
there  was  a  grant  to  the  defendant  of  the 
privilege  of  erectlzig  a  grlBtmlU  and  dam. 
The  grantee  built  the  mill  and  dam  about  the 
rear  1687,  and  the  dam  was  maintained  at  a 
certain  height  ontU  aboat  1790,  when  the 
then  owners  raised  it  10  Inches,  thereby  over- 
noirlng  plalntllFB  meadow.  It  was  held  that 
the  easement  became  fixed  and  definite  when 
the  dam  was  buUt  and  long  maintained  at 
the  original  height.  It  will  be  noticed  here 
that  there  was  nothing  in  the  grant  proyldlng 
for  a  future  enlargement  of  the  e&seineiit, 
as  there  was  In  the  deed  through  which  de- 
fendants claim,  and  It  has  always  been  the 
la\r  that  where  there  Is  an  indefinite  grant 
of  an  easement  of  this  character,  with  noth- 
ing to  indicate  that  it  may  be  changed  or  en- 
larged in  the  future,  the  first  location  and 
Qser  fixes  the  limits  of  the  grant  The  next 
case  (Chapman  v.  Newmarket,  74  N.  H.  424, 
68  AU.  g68.  15  L.  E,  A.  [N.  S.]  292)  was  a 
case  where  there  was  a  grant  of  a  right  of 
way  to  flow  water  across  the  grantor's  lands, 
the  quantity  of  water  not  t^Ihg  specified.  It 
was  held  that  such  a  grant  conveyed  an  un- 
limited reasonable  right  to  flow  water,  but 
that  the  grantee  could  not  flow  water  where 
there  was  no  necessity  for  it  The  gist  of  the 
holding  in  that  case  was  that  the  defendant 
could  not  flow  water  for  which  be  bad  no 
use  when  such  flow  injured  an  adjoining 
proprietor.  The  right  to  flow  water  in  a  rea- 
Eonable  manner  to  the  extent  of  the  grantee's 
necessities  was  conceded.  The  next  case  cit- 
ed, and  the  only  one  which  comes  anywhere 
near  supporting  plaintiffs'  contention,  is 
Wood  V.  Saunders,  I*  B.  10  Oh.  582.  The 
case  is  poorly  reported  and  the  opinion  am- 
biguous. Saunders  and  Bruce  leased  a  man- 
sion and  the  grounds  about  it  to  Wood  for 
the  term  of  two  years,  with  the  option  to 
pnrcliase  at  the  end  of  that  i>erlod.  The  les- 
see was  to  have  the  privilege  of  the  free  pas- 
sage of  water  and  soil  to  the  existing  cess- 
pools on  other  lands  of  the  grantor  in  a:nd 
through  all  sewers  then  constructed,  or  to 
be  constructed,  through  such  lands  for  the 
term  of  two  years.  The  mansion  on  the 
premises,  called  the  "Trlory  House,"  could 
not  be  enlarged  during  the  period  of  the  lease 
without  the  consent  of  the  lessor,  and  in  its 
then  condition  it  could  accommodate  about 
25  persons.  Before  the  expiration  of  Ills 
lease  Wood  exercised  his  option,  and  pur- 
chased the  premises  taking  a  deed  which 
gave  liim — 

"the  free  mnning  of  water  and  soil  in  and  to 
the  existing  cesspools  and  in  and  througti  all 
the  drnins,  sewers,  and  water  courses,  construct- 
ed or  thereafter  to  be  constructed,  through  the 
adjoining  property  of  L.  B.  Knight  Bmee." 

The  only  cesspool  thm  existing  on  the  ad- 
joining property  of  Bruce  was  an  open  ditch 
or  moat  about  160  yards  from  the  Priory 
HoQse,  and  the  only  drains  or  sewers  were 
those  conveying  the  water  and  sewage  from 
the  Pitoy  House  to  the  moat,  and  only  a 


part  of  this  drainage  was  carried  there. 
When  Wood  got  his  title,  he  enlarged  the 
Priory  House  from  a  building  suitable  for 
26  inmates  to  one  that  would  accommodate 
150  persons  and  converted  it  into  a  lunatic 
asylum,  in  consequence  of  which  the  volume 
of  sewage  was  greatly  Increased,  creating  an 
Intolerable  nuisance.  Saunders  being  In  pos- 
session of  the  Bruce  lands  stopped  up  the 
drains,  and  Wood  brought  suit  to  enjoin  him. 
It  was  held  that  the  deed  should  be  construed 
as  giving  no  greater  easement  than  that  ex- 
isting under  the  lease,  and  that  the  right  of 
drainage  should  be  referred  to  the  conditions 
existing  at  that  date  when  the  Priory  House 
accommodated  only  25  persons.  The  conclu- 
sion of  the  vice  chancellor  seems  to  have 
been  that  the  grantee  was  free  to  construct 
as  many  new  drains  as  he  wished,  but  that 
the  aggregate  flowage  through  them  could 
not  be  increased  beyond  what  it  was  at  the 
time  the  deed  was  made. 

In  the  case  at  bar  the  deed  expressly  per- 
mits a  future  Increase  In  the  flow  of  water, 
and  expressly  provides  that  the  ditch  may  be 
widened  to  accommodate  it  TThere  is  no 
room  here  for  speculation  as  to  what  Hilyard 
Shaw  intended  to  grant  by  his  deeds.  If  It 
is  in  the  power  of  a  man  by  deed  to  grant 
an  easement  which  may  be  enlarged  accord- 
ing to  the  future  requirements  of  the  grantee, 
and  to  make  such  future  requirements  the 
measure  of  the  extent  of  his  right,  then  the 
grantor  has  used  apt  words  to  accomplish 
that  very  thing.  It  is  a  question  of  hia  pow- 
er to  so  contract,  not  of  construction  as  to 
the  meaning  of  the  conveyance.  We  have 
given  more  than  usual  consideration  to  the 
last  case  cited,  for  the  reason  that  at  flrst 
glance  it  apparently  sustains  the  contention 
of  plaintiffs,  although  a  critical  analysis  of 
it  shows  that  the  conditions  In  that  case 
were  so  different  from  the  one  at  bar  that  it 
can  have  no  application. 

Other  cases  are  cited  by  counsel,  but,  when 
examined,  they  all  turn  either  upon  a  con- 
struction of  the  terms  of  the  grant,  or  upon 
that  well-known  principle  that  where  an  in- 
definite easement  is  granted,  such  as  a  right 
of  way  across  the  grantor's  land,  without 
specifying  the  particular  location,  or  the 
right  to  fiow  water  through  a  ditch  without 
specifying  the  quantity  the  act  of  the  gran- 
tee in  using  a  particular  portion  of  the  land 
as  a  way  in  the  first  Instance,  or  the  act  of 
the  grantee  in  the  second  instance  in  habltu* 
ally  and  for  a  long  period  flowing  a  certain 
quantity  of  water,  is  a  practical  construction 
of  the  intent  and  extent  of  the  grant;  but 
In  none  of  the  grants  involved  in  the  cases 
cited  does  there  appear  a  provision  for  a 
future  enlargement  of  the  right  of  the  gran- 
tee such  as  appears  in  the  case  at  bar. 

The  possession  by  the  plaintiffs  of  the  par- 
cels of  land  adjoining  the  ditch  has  not  been 
adverse  to  defendants.  The  conveyance  of 
an  easement  over  land  does  not  pass  the 
title  or  Interfere  with  the  right  of  the  owner 
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of  tbe  soil  to  0CCUP7  It  for  any  purpose  not 
inconsistent  with  tbe  easement  Washburn 
on  Basements  (3d  Ed.)  3,  9;  Goddard  on 
Basements,  4.  It  follows,  therefore,  that  the 
plaintiffs,  who  are  successors  of  Shaw,  had 
a  perfect  right  to  occupy  and  Improve  their 
land  adjoining  the  ditch,  so  long  as  snch  oc- 
cupation or  Improvement  did  not  Interfere 
with  the  operations  of  defendants.  Defend- 
ants were  never  in  a  position  to  bring  eject- 
ment or  trespass  against  them  until  they 
were  in  a  position  .to  show  that  the  use  of 
tbe  adjoining  land  was  necessary,  and  that 
tbe  growth  of  manufacturing  business  upon 
the  23-acre  tract  had  made  it  essential  for 
them  to  widen  the  ditch  In  order  to  procure 
additional  power.  If  the  plaintiffs,  with  the 
conveyance  of  Shaw  to  defendants'  predeces- 
sors staring  them  in  the  face,  saw  fit  to  make 
valuable  Improvements  upon  the  adjoining 
lands  under  tbe  mistaken  idea  that  the  neces- 
sity for  defendants'  occupying  it  would  nevej 
arise,  or  that  the  rights  given  by  Shaw's  con- 
veyances would  not  or  could  not  be  success- 
fully asserted,  they  will  have  to  take  the 
consequences  of  that  mistake.  They  had  a 
legal  right  to  take  that  risk,  and  an  absolute 
legal  right  to  improve  tbe  banks  of  the  ditch 
subject  to  tbe  incumbrance  created  by  Shaw's 
conveyance  to  defendants'  predecessors. 

The  case  of  Arthur  Irrigation  Co.  v.  Stray- 
er,  50  Colo.  371,  U5  Pac.  724,  is  cited  and 
quoted  from  at  length  as  holding  a  view 
contrary  to  that  above  expressed,  but  a  close 
examination  of  It  shows  that  tbe  plaintiff  in 
error  in  that  case  had  simply  an  oral  permis- 
sion to  construct  a  ditch  across  certain  lands, 
without  any  stipulation  as  to  its  width ;  that 
la  1S73  they  constructed  a  ditch  10  feet  wide 
on  the  bottom,  and  maintained  It  at  that 
width  until  1906,  when  they  proposed  to  wid- 
en it  to  the  extent  of  40  feet,  20  feet  on  each 
side.  Strayer  and  other  grantees  of  the 
original  owners  of  tbe  land  adjoining,  which 
subsequent  to  the  construction  of  tbe  ditch 
bad  been  laid  out  in  lots  and  blocks,  brought 
a  suit  to  enjoin  the  proposed  widening  of  the 
ditch.    It  was  held  that: 

"Where  one  bnys  lands,  through  which,  at  the 
time,  there  existis  an  irrigating  ditch  in  oper- 
ation, the  right  of  the  owner  of  such  ditch  to 
maintain  and  use  the  same  as  before  is  in  no 
wise  affected.  The  right  so  acquired  is  an  ease- 
ment in  the  lands  through  which  the  ditch  runs, 
but  the  legal  title  of  the  lands  npon  which  the 
servitude  rests  is  in  the  owner  of  the  servient 
estate.  While  the  right  so  acquired  extends  to 
the  bed.  of  the  ditch  and  sufficient  ground  on  ei- 
ther side  thereof  to  properly  operate  tbe  same, 
it  does  not  vest  authority  in  the  owner  of  the 
ditch  to  place  a  greater  servitude  or  burden  up- 
on the  lands  than  existed  at  tbe  time  the  ditch 
^as  constructed,  or  was  reasonably  necessary  to 
properly  operate  it.  The  extent  of  the  right 
necessarily  depends,  in  each  case,  upon  varioua 
circumstances  and  conditions." 

The  court  says  further: 

"The  defendant  held  no  right  of  way  by  deed. 
Its  right  was  an  easement  depending  solely  upon 
continued  use.  It  not  only  failed  to  use  tbe 
particular  land  in  question,  but  acquiesced  in  it* 


ua«  and  Improvement  by  the  very  oMt  In  whom 
the  fee  was  vested." 

The  case  is  not  different  from  a  hundred 
others  that  might  tie  cited,  holding  that 
where  the  right  of  way  is  granted  in  general 
terms,  it  becomes  fixed  by  location  and  user. 
In  the  case  cited  there  was  no  grant  and  no 
provision  for  future  widening  of  the  ditch; 
here  there  are  both.  Neither  Is  there  any- 
thing Ethown  here  that  ought  to  work  an  es- 
toppel. The  defendants  were  under  no  legal 
obligation  to  warn  the  owners  of  tbe  fee 
not  to  do  that  which  they  bad  a  perfect 
legal  rlgiit  to  do.  Had  defendants  been  the 
owners  In  fee  of  tbe  lands  adjoining  the 
ditch  with  tbe  present  right  of  possession, 
and  under  such  drcnmstances  permitted  the 
plaintiffs  to  make  Improvements  upon  the 
property  nnder  a  mistaken  idea  as  to  their 
title,  perhaps  it  would  have  been  their  legal, 
and  certainly  their  moral,  duty  to  have  spok- 
en, but  they  were  not  the  owners  of  the  fee, 
and  had  no  present  right  of  possession,  ex- 
cept, perhaps,  to  pass  along  the  ditch  for  tbe 
purpose  of  Improving  or  protecting  It,  and 
it  was  no  more  their  duty  to  warn  the  owners 
of  the  fee  against  making  Improvements  np- 
on their  potential  right  of  way  than  it  is  the 
duty  of  a  purchaser'  of  a  mortgage  to  warn 
the  mortgagor  against  making  Improvements 
upon  the  incumbered  property  that  may  be 
sold  to  satisfy  the  exigency  of  the  mortgage. 
The  grant  made  by  Shaw  created  an  incum- 
brance on  the  property  adjoining  the  origi- 
nal ditch,  and  the  recording  of  the  deed  was 
notice  of  that  incumbrance,  and  parties  mak- 
ing improvements  along  the  route  of  the 
ditch  and  near  enough  to  be  affected  by  any 
probable  widening  of  It  that  the  grantees 
might  make,  made  theot  at  their  peril.  There 
is  no  evidence  of  acquiescence  In  the  improve- 
ments by  defendants  further  than  that  they 
did  not  actually  object  to  them,  and  that  they 
did  not  declare  orally  tbe  claim  which  their 
deeds  were  asserting  all  the  time. 

It  is  claimed  that  Walter  Edris,  a  former 
owner  of  an  interest  In  the  ditch,  disclaimed 
the  right  to  widen  the  ditch,  and  that  this 
disclaimer  Is  binding  upon  the  defendanta 
His  testimony,  however,  does  not  indicate 
any  disclaimer,  but  a  mere  failure  to  assert 
a  right  which  his  statements  show  it  was 
unnecessary  .to  assert,  as  he  testifles  that  the 
ditch  then  furnished  all  tbe  water  that  was 
necessary.  A  disclaimer,  to  be  of  value,  must 
have  been  so  publicly  made  as  to  have  mis- 
led another  person  into  the  belief  that  tbe 
person  making  it  Intended  to  abandon  an 
existing  right,  and  thereby  Induced  him  to 
act  to  bis  own  injury  in  reject  to  the  sub- 
ject-matter. Such  a  state  of  facts  does  not 
appear  in  the  testimony  here.  Neither  is 
the  fact  that  Kdris  and  other  grantees  asked 
permission  of  adjoining  owners  to  bank  up<Hi 
their  property  the  mud  and  silt  that  bad 
accumulated  in  the  bottom  of  the  ditch,  and 
kad  desisted  when  objection  wan  ptade,  any 
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evidence  of  acquiescence  by  them  In  an  ad- 
yerse  claim  by  adjoining  owners  as  againat 
the  easement  now  claimed  by  defendants. 
To  "deepen  and  widen  the  ditch"  means  to 
make  it  deeper  and  wider  than  it  then  was, 
and  does  not,  either  by  Its  terms  or  by  rea- 
sonable UqpUcation,  mean '  that  in  order  to 
maintain  It  at  its  then  depth  defendants 
were  at  liberty  to  dump  upon  adjoining  prop- 
erty fllth  and  silt  which  had  fortuitously  ac- 
cumulated on  the  bottom,  thereby  rendering 
it  shallower.    They  had  no  such  right  ■ 

[14-1t]  It  is  claimed  that  tlie  easement 
granted  is  appurtenant  to  the  23  acres  of  land 
conveyed,  and  that  a  conveyance  of  a  portion 
.pf  the  land  reserving  the  water  power  ex- 
.tlngulshea  the  easement  so  far  as  these  de- 
fendants are  concerned ;  the  argument  being 
.that  these  defendants  are  not  themselves  en- 
gaged in  operating  machinery  on  the  tract, 
but  are  selling  power  to  other  persons  who 
are  operating  such  machinery  end  who  are 
not  demanding  any  increased  power.  The 
authorities  dted  do  not  sustain  this  position. 
A  piu:«  easement  is  one  where  the  land  of 
one  person,  which  land  is  denominated  the 
"servient  tenement,"  is  subjected  to  some  use 
or  burden  for  the  benefit  of  the  lands  of  an- 
other person,  whose  lands  are  termed  the 
"dominant  tenement";  but  there  are  many 
water  rights  and  rights  of  way  for  ditches 
which  do  not  strictly  come  within  tills  def- 
inition and  yet  are  called  easements.  For 
instance,  one  may  purchase  the  right  of  way 
for  a  pipe  line  to  convey  water  for  the  pur- 
pose of  Selling  It  to -such  of  the  inhabitants 
of  a  particular  town  as  may  choose  to  buy, 
and  yet,  strictly  speaking,  there  is  no  domi- 
nant tenement  and  the  way  is  appurtenant 
to  nothing.  The  same  Is  true  of  a  ditch  con- 
structed for  the  conveyance  and  sale  of  wa- 
ter to  persons  along  the  line  who  may  de- 
sire to  purchase,  or  for  general  sale  to  per- 
sons who  desire  it  for  power  purposes. 
Rights  of  way  for  these  purposes  are  in  a 
sense  easements,  but  there  is  no  dominant 
tenement. 

The  deed  in  question  conveys:  (1)  A 
specific  parcel  of  land;  (2)  a  right  to  the 
grantee  to  the  ditch  and  water  flowing  there- 
in for  the  purpose  of  operating  the  ma- 
chinery then  upon  the  land  and  such  other 
machinery  as  should  be  placed  there;  (3) 
the  right  to  enter  upon  the  grantor's  land 
and  appropriate  so  much  of  It  as  may  be 
necessary  to  operate  any  machinery  placed 
ai>on  the  granted  premises  in  the  future.  In 
the  very  nature  of  things  the  water  right 
was  the  principal  thing  conveyed.  The  23- 
acre  tract  described  in  the  deed  would  be 
worthless  if  there  were  not  water  to  operate 
the  machinery,  and  the  future  development 
of  the  tract  as  a  factory  district  would  be 
impoesible  without  the  right  to  convey  across 
the  land  of  the  grantor  such  additional  wa- 
ter as  would  make  such  factories  practicable. 
Conceding  for  the  purposes  of  the  argument 


that  the  tetms  of  tiie  deed  made  tbe  water 
appurtenant  to  the  tract  conveyed,  it  does 
not  follow  that  a  segregation  of  the  tract 
by  sale  of  part  of  it  destroyed  the  water 
right  Unless  reserved  in  the  conveyance. 
It  would  pass  by  the  deed  in  such  a  propor- 
tion as  the  acreage  of  the  tract  sold  bore 
to  the  whole  28  acres.  Rnhnke  t.  Aubert, 
68  Or.  6,  118  Pac.  88. 

But  even  if  an  appurtenance  to  the  23 
acres,  the  water  right  may  be  reserved  in  a 
grant  to  any  parcel  of  the  land.  Sweet- 
land  V.  Olsen,  11  Mont  27,  27  Pac.  839.  De- 
fendants' relation  to  the  water  right  and 
way  in  question  is  fixed  by  the  deed,  which, 
in  effect,  grants  to  them  all  tlte  power  then 
produced  through  the  agency  of  the  ditch, 
and  as  much  more  in  the  future  as  can  be 
used  in  factories  erected  on  the  28-acre  tract. 
T%ey  would  have  no  right  to  cover  the  tract 
with  factories  to  Its  full  capacity,  and  then 
build  other  factories  upon  adjoining  land  and 
increase  the  capacity  of  the  ditch  in  order 
to  supply  these  additional  mills,  because  this 
would  be  putting  a  burden  upon  the  servient 
estate  beyond  that  which  was  contemplated 
In  the  grant;  but  so  long  as  they  confine 
their  operations  to  factories  situated  upon  the 
23  acres,  it  is  a  matter  of  no  moment  to  these 
plaintiffs,  who  take  subject  to  Shaw's  con- 
veyance to  defendants'  grantors,  how  the 
water  is  apportioned  among  occupants  of  the 
dominant  tract  Neither  is  it  of  importance 
as  to  who  owns  the  tract  The  defendants 
own  power  as  well  as  land,  and  it  is  incon- 
ceivable that  it  was  the  Intention  of  thp 
grantees  of  Shaw  to  cover  tbB  23  acree  with 
their  own  mills.  The  tract  was  principally 
valuable  as  a  place  where  factories  could  be 
built  and  the  water  power  thereby  find  a 
market  The  transmission  or  leasing  of  wa- 
ter power  to  factories  and  rnlUs  is  a  com- 
mon thing  in  the  manufacturing  portions  of 
this  country,  and  the  prospective  chance  of 
doing  so  with  profit  in  this  Instance  was 
probably  one  of  tlie  incentives  for  the  origi- 
nal purchase  of  this  tract  and  water  right 
from  Sliaw. 

There  are,  no  doubt  cases  where  the  right 
or  easement  is  so  Intimately  connected  with 
the  land  that  a  reservation  of  It  destroys  it 
entirely.  Such  a  case  is  Cadwalader  v.  Bail- 
ey, 17  R.  I.  495,  23  Atl.  20,  14  L.  R. 
A.  300.  Cadwalader  purchased  from  Bail- 
ey and  another  certain  lands  situated  adja- 
cent to  Bailey  Beach,  a  bathing  resort.  In 
the  deed  was  a  covenant  by  the  grantors  that 
they  would  not  construct  any  buildings  upon 
certain  parts  of  said  beach  between  the  lands 
granted  to  plaintiff  and  the  water;  the  evi- 
dent object  of  this  covenant,  as  the  court 
found,  being  to  preserve  the  view  of  the 
grantee  from  obstruction.  Cadwolader  sold 
the  granted  premises  to  another,  but  in  the 
deed  reserved  to  himself  all  the  rights  aris- 
ing from  the  covenant  of  his  grantors  not 
to  build  in  front  of  the  land.    Hla  grantors 
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did  build,  and  ha  brought  a  blU  In  equity  to 
compel  them  to  remoye  the  building.  The 
court  held  that  aa  the  purpose  of  the  cove- 
nant was  to  prevent  an  obstruction  of  Cad- 
walader'B  view  from  the  premises  sold  to 
him,  and  as  he  bad  sold  the  premises,  and 
therefore  bad  no  view  to  obstruct,  he  had  no 
cause  of  suit,  and  his  reservation  destroyed 
the  easement  created  by  the  covenant  But 
tiere  defendants  have  a  profit  In  the  lands 
they  have  conveyed  or  leased  by  furnishing 
water  power  for  the  factories  thereon.  As 
they  or  their  predecessors  could  have  bought 
the  water  right  without  buying  the  land  in 
the  first  Instance,  so  they  can  sell  the  land 
without  selling  the  water  power  now,  or 
they  can  sell  the  water  ri^t  and  retain  the 
land;  the  only  restriction  being  that  what- 
ever water  power  is  used  must  be  used  in 
factories  erected  on  this  tract,  and  that  no 
more  may  be  taken  than  is  necessary  for 
these  purposes. 

[It, 20]  The  defendants  have  no  right  to 
use  the  dltdi  for  the  purpose  of  floating  logs, 
timber,  or  cordwood,  without  protecting  Its 
sides  from  the  erosion  that  Is  necessarily 
caused  by  such  use  of  It.  Courts  wlU  not 
interfere  with  a  change  of  use  of  an  ease- 
ment of  this  character  unless  It  imposes  an 
additional  burden  in  some  way  upon  the  ser- 
vient tenement,  but  it  is  clear  that  unless 
the  banks  of  the  ditch  are  protected,  either 
by  booming,  riprapping  with  stone,  or  bulk- 
heading  with  timber,  such  use  will  add  to 
the  burden,  and  it  should  be  prohibited  until 
this  is  done. 

The  defendants  will  ba  permitted  to  widen 


iSieir  ditch  so  as  to  bring  it  up  to  60  feet  in 
width,  and  will  be  enjoined  from  further 
widening  it,  and  from  throwing  mud  and  silt 
from  the  bottom  upon  adjacent  property. 
Neither  party  will  recover  costs  hers  or  in 
the  court  below. 

MOORS,  0.  J,  and  BURNBTTT  and  BEX- 
SON,  JJ.,  concur. 


CITY  OP  EUGENE  ▼.  CHAMBERS'  POW- 
BB  GO.  et  aL 

(Supreme  Court  of  Oregon.    Aug.  1,  191S,) 

Department  Na  1.  Appeal  from  Circuit  Court, 
l4tQ«  County;   J.  W.  Hamilton,  Judge. 

Suit  by  (^ty  of  Eugene  against  the  Chamben^ 
Power  Company  and  another.  From  a  decree 
for  complainant,  respondents  appeaL    Modified. 

Thompson  &  Hardy,  of  Eugene,  for  appel- 
lants. Jay  L.  Iiewis,  of  Corvallia  (Skipworth 
&  Lewis,  of  Eugene,  on  the  brief),  for  tespond- 
ent, 

McBRIDE,  J.  niig  is  a  suit  brought  by  the 
city  of  Eugene  to  prevent  the  defendants  from 
widening  their  ditch  passing  through  the  city 
where  it  crosses  certain  streets  therein,  and  to 
enjoin  them  from  floating  logs,  timber,  and  cord- 
wood  along  said  ditch  to  the  injury  of  the  banks 
where  it  crosses  the  streets.  Every  Question 
involved  in  this  case  is  fully  considered  in  the 
case  of  Ida  Patterson  et  aL  v.  Chambers'  Pow- 
er Go.  et  al.,  169  Pac.  668,  this  day  decided,  and 
this  case  will  take  the  same  coarse,  and  a  de- 
cree will  be  entered  herein  to  the  same  effect 
as  in  that  case.  Neither  X>arty  will  recover 
costs  in  either  case. 

MOORE,  G.  J.,  and  BURNETT  and  BEN- 
SON, JJ.,  concur 


Digitized  by 


Google 


CaL) 


FlUCUKB  r.  OABET 


677 


FISCHER  et  bL  t.  OARBT  «t  sL    (9.  T.  0958.) 

(Saprem*  Oonrt  of  California.    July  27,  1016. 
Rchearins  Denied  Anx.  26,  1916.) 

1.  Smanna  «s>aO  — Bcz.AROir  or  OwmM 

— PJLBTNEHSHIP. 

Part  owncia  of  a  ship  as  such  are  not  part- 
nera,  but  tenants  in  common,  any  partnership 
arising  only  by  special  contract;  and  no  audi 
relation  exists  wnere  minority  owners  object- 
ing in  admiralty  to  the  rise  made  by  the  major- 
ity owners  compel  the  giving  of  a  bond  for 
safe  return  on  each  voyage. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  H  52,  312;   Dec.  Dig.  «s>20.] 

2.  ADinBATTT      «=3l  —  JUBISOICTION— BFROT 

or  Statx  Statvtb. 
Any  jurisdiction  as  to  ships   attempted  to 
be  given  to  state  courts  by  Civ.  Code,  i  964, 
or  any  state  statute,  cannot  diminish  the  ad- 
miralty jurisdiction  of  federal  courts. 

[Bd.  Note. — For  other  cases,  see  Admiralty, 
Gent.  Dig.  U  1-17;    Dec.  Dig.  «=»!.] 

8.  Admibaltt  «=»7  —  Jtjbihdiction  —  Iwci- 

DENTAL  AcCOtJNTINO. 

Jurisdiction  of  an  action  for  accounting,  as 
mch,  is  in  state  courts,  and  not  in  admiralty; 
but  admiralty  will  take  an  accounting  which 
is  a  necessary  incident  to  the  main  relief  asked, 
that  being  within  its  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Admiralty, 
Cent.  Dig.  H  9»-120 ;    Dec.  Dig.  «=97.] 

4.  ADinBAJOTT  «3>7— JcmsDicnoiT— Sajce  o* 

Ship. 
Admiralty  has  exclusive  jurisdiction  to  a^ 
point  a  receiver  for  and  decree  sale  of  a  ship, 
because  of  differences  between  the  owners  as 
to  management,  though  it  may  not  decree  a  sale 
because  of  the  paramount  principle  in  admiral- 
ty of  right  of  control  in  the  majority. 

[EJd.  Note.— For  other  cases,  see  Admiralty, 
Cent  Dig.  H  99-120;   Dec.  Dig.  <8=>7.] 

DefNtrtment  2.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Jolin  J. 
Van  Noatrand,  Judge. 

Action  liy  Harry  F.  Flscber  and  otbers 
against  F.  W.  Cbrey  and  others.  From  an 
order  appointing  a  receiver  of  a  Bblp,  certain 
defendants  appeal.    Reversed. 

Wm.  U.  Madden,  of  San  Frandsco,  for  ap- 
pellants. H.  W.  Button,  of  San  Francisco, 
for  respondents. 

HBNSHAW,  J.  nalntlflTs,  minority  own- 
ers of  the  schooner  Hugh  Hogan,  began  this 
action  in  equity  in  the  superior  court  of  the 
state.  The  defendants  are  the  owners  of  a 
mifjority  Interest  In  the  schooner.  The  differ- 
ence between  the  owners  arises  out  of  that 
situation  so  frequently  presented  to  an  ad- 
miralty court  where  the  minority  owners  are 
dissatisfied  with  the  employment  by  the  ma- 
jority owners  of  the  vessel.  It  Is  charged 
that  the  vessel  Is  being  operated  at  an  un- 
due expense.  Is  taken  into  shallow  harbors 
which  she  cannot  enter  or  leave  with  her 
full  load,  and  Is  subjected  to  the  danger  of 
becoming  a  total  loss  If  allowed  to  continue 
on  these  voyages.  It  Is  further  charged  that 
she  Is  being  operated  In  the  Interest  of  the 
defendant  Oregon  &  California  Lumber  Cor- 


poration and  the  Hard  Iiumber  &  Navigation 
Company,  and  employed  In  Uie  carrying  of 
lumber  cargoes  from  coast  points  to  San 
Francisco.  The  plaintiffs  prayed  for  an  ac- 
counting, for  the  appointment  of  a  receiver, 
and  for  an  order  decreeing  the  sale  of  the 
vessel  and  a  division  of  the  proceeds  ratably 
amongst  the  part  owners.  The  conrt  appoint- 
ed a  receiver  to  take  possession  of  the 
schooner  and  "to  ope^te  said  vessel  it  it 
appears  in  the  Judgment  of  said  receiver 
such  operation  can  be  done  at  a  profit,  and 
to  preserve  the  said  vessel,  her  earnings  and 
appurtenances  until  the  further  order  of  the 
court"  From  this  order  cwtain  of  the  de- 
fendants have  appealed. 

[1]  The  appellants  urge  that  plaintiffs'  ac- 
tion Is  cognizable  In  admiralty  In  the  district 
court  of  the  United  States  alone,  and  that  the 
state  court  Is  wholly  without  jurisdiction  to 
proceed  In  the  matter. 

The  respondents,  in  support  of  the  Juris- 
diction of  the  state  court,  announce  the  un- 
questioned principle  that  the  adjustment  of 
partnership  matters  and  accounts  is  In  equi- 
ty alone  and  not  In  the  admiral^  oonrt 
They  next  declare  that  these  parties  plain- 
tiff and  defendant  are  partners.  But  this 
is  not  the  fact  No  partnership  Is  averred  In 
the  pleading.  The  r^atlonshlp  of  partners 
does  not  arise  between  part  owners  of  ships 
merely  by  virtne  of  their  ownership.  It  aris- 
es only  by  special  cmitract  As  part  owners 
they  are  tenants  In  common  In  the  ship  and 
not  iiartners.  Freeman,  Cotenancy,  {  370; 
The  New  Orleans,  106  T7.  8.  13,  1  Sup.  Ct 
90,  27  L.  Ed.  96l  Id  Hendy  v.  March,  75  Cal. 
569,  17  Pac.  702,  relied  upon  by  resirandents 
as  establishing  a  partnership  In  this  case, 
this  court  said : 

"Here  is  a  distinct  agreement  to  share  in  the 
profits  and  loss  arising  from  the  use  of  the  ves- 
sel, and  such  an  agreemeat  constitutes  a  part- 
nership. •  •  •  ft  is  not  necessary  to  say 
that  the  partnership  extended  to  the  ship  itself 
as  contradistinguisbed  from  its  use.  'Part  own- 
ers of  a  ship  do  not,  by  simply  using  it  in  a 
joint  enterprise,  become  partners  to  the  ship.' 
Civ.  Code,  g  2396." 

And  In  this  case  It  Is  made  to  appear  by 
the  pleadings  that  so  far  from  being  partners 
the  plaintiffs,  objecting  In  a  court  of  ad- 
miralty to  the  use  which  ttie  majority  owners 
were  making  of  the  ship,  compelled  them  to 
give  a  bond  for  the  safe  return  of  the  ship 
upon  each  voyage  thereof.  By  virtue  of 
these  proceedings  and  of  this  bond  the  plain- 
tiffs relieved  themselves  from  liability  for 
loss  upon  the  voyage  and  at  the  same  time 
deprived  themselves  of  the  right  to  share 
in  the  ship's  profit — a  situation  absolutely 
repugnant  to  any  conception  of  a  partnership. 
Coyne  v.  Caples  (D.  C.)  8  Fed.  638 ;  Freeman, 
Cotenancy  (2d  Ed.)  g  300. 

[2-4]  The  question  presented,  therefore.  Is 
whether  minority  owners,  under  the  indicat- 
ed circumstances,  may  resort  to  the  state 
courts  for  the  appointment  of  a  receiver  who 
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takes  the  control  of  a  ship  away  from  the 
majority  owners  for  the  purpose  of  <H>eratlng 
and  selling  It  Respondents  base  their  right 
to  maintain  this  action  npon  a  section  of  our 
Code  and  upon  certain  state  adjudications. 
Section  964  of  our  Civil  Code  declares  that: 
"If  a  ship  belongs  to  several  persons,  not 
partners,  and  they  differ  as  to  its  use  or  repair, 
the  controversy  may  be  determined  by  any  court 
of  competent  jurisdiction." 

Conceding  that  this  language  la  comprehen- 
sive enough  to  embrace  within  It  the  action 
here  brought,  neither  this  nor  any  other 
state  statute  can  have  the  effect  of  diminish- 
ing the  admiralty  Jurisdiction  of  the  federal 
courts.  Aurora  Shipping  Co.  y.  Boyce,  191 
Ted.  960,  112  C.  C.  A.  372 ;  Th«  J.  E.  Rnm- 
beU,  148  U.  S.  1,  13  Sup.  Ct  498,  37  L.  Bd. 
34S;  Steamboat  Orleans  v.  Phoebus,  11  Pet 
176,  9  U  Ed.  677.  Onr  Code  section,  there- 
fore, will  of  necessity  be  held  to  apply  to 
such  cases  as  do  not  encroach  upon  admiralty 
Jurisdiction.  Have  the  admiralty  courts  any 
Jurisdiction  at  all  over  this  controversy?  If 
they  have.  Is  their  Jurisdiction  exclusive,  or 
concurrent  merely  with  that  of  the  state? 
One  phase  may  be  spoken  of  only  to  be  elimi- 
nated. An  action  for  an  accounting,  as  sncb. 
Is  of  course  equitable,  and  Jurisdiction  over 
it  is  in  the  state  courts.  Admiralty  has  and 
takes  no  Jurisdiction  over  such  actions.  The 
utmost  limit  to  which  it  goes  is  that  where 
a  sale  of  the  ship  has  been  had  under  decree 
it  will  take  an  accounting  as  a  necessary  in- 
cident for  the  purpose  of  making  a  Just  dis- 
tribution of  the  proceeds  of  the  sale.  But 
manifestly  the  accounting  in  this  case  is  In- 
cidental to  the  principal  relief  sought  That 
relief  is  the  taking  over  by  a  state  court  in 
equity,  acting  through  its  receiver,  of  the 
rem  and  a  sale  of  that  rem  at  the  Instance 
of  the  minority  owners,  who,  disagreeing 
with  the  majority  owners  over  the  latter's 
management  of  the  ship,  plead  a  loss  of  the 
earning  capacity  of  the  ship,  a  depreciation 
of  the  value  of  their  shares,  and  ask  a  sale 
of  the  vessel  in  consequence. 

It  is  from  this  latter  aspect  that  this  case 
ahonld  be  and  will  be  treated.  It  is  now  well 
settled  that  the  Jurisdictional  i>ower  of  the 
district  courts  over-  "all  cases  of  admiralty 
and  maritime  Jurisdiction"  (Const  U.  S.  art.  3, 
S  2)  is  not  limited  to  admiralty  Jurisdiction 
as  it  existed  in  England  where  it  was  in 
bitter  conflict  with  the  common  law,  but 
that  reference  may  be  had  to  all  Codes  of 
maritime  law,  to  all  the  decisions  of  the 
Mediterranean  consular  courts,  and  to  the 
customs  and  practices  of  all  civilized  mari- 
time countries.  De  Lovio  v.  Bolt  et  aL,  2 
GalL  398,  Fed.  Cas.  No.  3776.  Touching  the 
reservation  to  suitors  of  "a  common-law  rem- 
edy where  the  common  law  is  competent  to 
give  It"  as  provided  in  the  federal  Judiciary 
Act,  Benedict  says: 

"The  Judiciary  Act,  which  establiriied  the 
United  States  courts  and  defined  their  juris- 
diction, confirmed  the  existing  right  of  the  com- 


mon-law courts,  by  providing  tltat  the  federal 
District  Courts  shall  have  exclusive  juriadio- 
tion  of  'all  cases  of  admiralty  and  maritime  ju- 
risdiction saving  to  suitors  in  all  case*  the  right 
of  a  common-law  remedy  where  the  common  law 
is  competent  to  give  it'  The  common-law  rem- 
edy hers  mentioned  is  the  right  of  a  plaintiff,  to 
proceed  in  personam  against' a  defendant,  which 
remedy  the  common  law  is  competent  to  i^ve. 
Therefore,  when  a  direct  suit  against  a  ship- 
owner is  brought  e.  g.,  to  recover  seamen's  wa- 
ges, or  damages  tor  ooUision,  and  jurisdiction  of 
the  person  of  the  defendant  can  be  secured,  such 
a  suit  jnay  be  brought  eithsr  in  admiralty  or  at 
common  law,  the  two  courts  having  in  this  re- 
spect concurrent  Jurisdiction.  But  the  right  to 
proceed  in  rem  is  distinctly  an  admiralty  rem- 
edy, and  hence  exclusively  within  the  control  of 
the  United  States  courts;  no  state  can  confer 
jurisdiction  upon  its  courts  to  proceed  in  rem. 
Nor  could  Congress  give  such  power  to  a  state, 
since  it  would  be  contrary  to  the  federal  grant 
in  the  Constitution.  So  liens  given  by  the  laws 
of  a  state  for  matters  which  are  subjects  of  ad- 
miralty jurisdiction  are  enforceable  against  the 
thing  only  in  the  federal  courts,  though  the  debt 
on  which  the  lien  is  founded  may  be  sued  on  in 
personam  in  ths  state  court  This  right  to  pro- 
ceed in  rem,  according  to  ths  methods  of  the 
maritime  law,  is  the  exclusive'  jurisdiction  of 
all  civil  causes  of  admiralty  and  maritime  ju- 
risdiction conferred  upon  the  district  courts  hj 
section  663  of  the  Revised  Statutes,  subdivi- 
sion 8  [U.  S.  Comp.  St  1913,  {  991(3)]." 

The  foregoing  sufficiently  for  our  purposes 
outline^  the  principle  which  we  conceive 
must  govern  this  determination.  To  say 
when  and  under  what  circumstances  a  vessel 
shall  be  sold.  Is  certainly  a  part  of  the  civil 
law  of  llcltatlon,  which  law  forma  to  so 
great  an  extent  the  foundation  of  admiralty 
Jurisdiction  that  It  Is  so  declared  in  the 
laws  of  Oleron,  to  which  courts  of  admiralty 
make  so  frequent  reference.  Thus,  the  third 
provision  of  those  laws  is,  "Touching  the  en- 
gaging (sale  or  hyitottaecatlng)  of  ships  or 
goods  in  case  of  necessi^."  And  Benedict, 
In  his  learned  work,  after  discussing  the 
principles  governing  admiralty  Jurisdiction  in 
the  matter  of  disputes  between  pturt  own- 
ers, declares: 

"Cases  of  licitation  or  sale  for  the  purpose  of 
partition  are  also  within  the  power  of  the 
American  Admiralty,  as  they  are  of  the  E}nro- 
pean   Maritime  Court"     Benedict,   Admiralty, 

Hughes,  however  (Hughes,  Admiralty,  { 
15S),  declares: 

"Although  admiralty  does  not  have  jnriadlc- 
tion  to  decree  a  sale  of  a  vessel  for  mere  pur- 
pose of  partition,  where  the  interests  in  the 
vessel  are  unequal,  for  in  that  case  the  majority 
can  rule,  yet  u  the  interests  are  equal  and  the 
equal  interests  disagree  •  •  •  admiralty  has 
jurisdiction  to  decree  a  sale  of  the  vessel." 

Also  it  la  said  that  In  certain  instances, 
not  necessary  here  to  specify,  admiralty  may 
order  a  aale  of  the  vessel  at  the  instance  of 
the  majority  owners.  In  the  phraseology  of 
the  last  quotation  is  found  the  dittlculty  at- 
tending this  consideration.  Is  It  true  that 
admiralty  does  not  have  Jurisdiction  to  de- 
cree a  sale  at  the  Instance  of  the  minority 
owners,  or  is  It  that,  having  Jurisdiction,  it 
will  not,  by  reason  of  the  dominance  of  the 
principle  that  the  majority  owners  have  the 
right  to  the  use  and  oontiol  of  the  vessel,  de- 


Digitized  by 


Google 


CttU 


nSOHXSR  ▼.  OAKET  ' 


679 


cree  a  sale  at  ttte  inatanee  of  tbe  minority 
owners?  As  this  question  la  answered  so 
must  go  the  decision  of  this  case.  For  If  It 
be  true  that  admiralty  has  not  this  jurisdlc- 
tlm  In  the  true  sense  and  meaning  of  the 
word,  then  manifestly  the  state  court  is  not 
trespassing  upon  any  of  the  reserved  federal 
admiralty  and  maritime  powers.  But  if,  up- 
on the  other  hand,  the  true  holding  is,  as 
above  Indicated,  that  admiralty  has  the  juris- 
diction and  power,  but  for  reasons  sufficient 
unto  itself  will  not  exercise  that  power  in 
favor  of  minority  owners,  then  the  matter 
stiU  remains  one  exclusively  of  federal  cog- 
nizance, and  the  efFort  of  the  plaintiffs  in 
this  case  la  to  accomplish  in  the  state  courts 
the  doing  of  that  which  admiralty,  With  Ju- 
risdiction over  the  matter,  would  refuse  to 
da  The  manifest  eftect  of  this,  then,  would 
be  an  encroachment  iip<m  and  a  usurpation 
of  the  legitimate  powers  of  the  district  courts 
In  admiralty. 

The  resp<mdenta  take  the  view  first  out- 
lined, and  they  support  it,  as  has  been  said, 
with  decisions  from  state  courts  and  with 
language  found  in  some  of  the  federal  ded- 
slona.  Thus  the  learned  Justice  Story,  In 
Orleans  v.  Phoebus,  11  Pet  175,  9  L.  Ed. 
677,  Is  relied  on.  He  iqieaks  in  the  following 
language: 

"The  Jurisdietioii  of  oonrta  of  admiralty  in 
cases  of  part  owners  having  unequal  interests 
and  shnrea,  is  not,  and  never  has  been,  applied 
to  direct  a  sale  upon  any  dispute  between  them 
as  to  the  trade  and  navigation  of  a  ship  engaged 
in  maritime  voyages.  •  •  •  The  majority  of 
the  owners  have  a  right  to  employ  the  ship  in 
such  voyages  as  they  may  please,  giving  a  stip- 
alation  to  the  dissenting  owners  for  tbe  safe  re- 
totn  of  the  ship." 

So,  also.  In  the  Ocean  Belle  Case,  Fed. 
Gas.  Na  10402,  6  Bm.  2SS.  In  an  action  In 
the  federal  district  court  It  is  declared: 

"The  court  has  no  power  to  order  a  sale  of 
this  vessel,  on  the  facts  stated  in  the  libel  to 
pay  tbe  debts  and  distribute  the  residue  of  the 
proceeds,  on  the  demand  of  the  owners  of  five- 
(izteenths  of  her,  and  against  the  will  of  the 
owners  of  tbe  rest.  •  •  •  Such  power  of 
sale  has  never  been  establided  in  this  country." 

And  so  in  the  well-considered  case  of  The 
Seneca,  3  WalL  Jr.  895,  Fed.  Cas.  No.  12,- 
OTO,  where  the  dispute  was  between  two 
equal  owners,  the  exercise  of  the  powers  In 
admiralty  was  reviewed,  and  It  is  declared 
that: 

"If  the  majority  owners  refuse  to  employ  tbe 
vessel,  though  tb«r  cannot  be  compelled  to  it  by 
the  minority,  neiuer  can  their  refusal  keep  tbe 
vessel  idle,  to  the  injury  of  the  minority  or  to 
the  public  detriment ;  and  since  in  such  a  case 
the  minority  can  neither  employ  her  themselves 
nor  force  the  majority  to  do  so,  the  vessel  may 
be  valued  and  sold." 

And,  finally,  in  Tnnno  ▼.  Betstna,  Fed. 
Cas.  No.  14236,  24  Fed.  Oas.  816,  after  a 
lengthy  and  learned  discussion  of  the  rlj^ts 
of  majorl^  owners  to  employ  the  vessel 
against  tlie  wish  of  tbe  minority  owners, 
and  the  dreomstances  and  conditions  under 
which  admiralty  will  decree  a  sale,  and  in 
declaring  finally  that  It  wlU  not  decree  a 


sale  at  the  instance  of  minority  owners  dis- 
satisfied merely  with  the  use,  the  learned 
circuit  judge  uses  this  language: 

"If  not  within  the  jurisdiction  of  the  admiral- 
ty, a  court  of  equi^  will  be  found  adequate  to 
the  occasion,  proper  for  the  exercise  of  its  au- 
tfaority.  I  consider  that  the  power  to  sell,  as 
exercised  by  Judge  Wasbington,  in  the  case  of 
The  Seneca,  sapra,  was  carried  as  tar  as  the 
best  authorities  in  the  maritime  law  will  war- 
rant. Nor  is  it  easy  to  comprebend  for  what 
useful  purpose  tbe  power  could  be  exercised  in 
any  other  cases  than  such  as  I  have  referred  to, 
in  which  a  disagreement  between  ^art  owners 
cannot  be  determined  by  the  operation  of  prin- 
ciples applicable  to  associated  ownership,  or 
such  as  are  specially  provided  for  an  ownership 
in  vessels.  Of  what  use  would  be  the  principle 
which  affirms  the  control  resulting  to  a  ma- 
jority from  the  fact  of  its  being  so,  if  in  any 
case  in  which  it  was  to  be  applied,  a  court 
would  be  asked  to  decree  a  sale?  It  would 
soon  be  that  the  only  mode  for  preventing  a  dis- 
solution would  be  for  the  majority  to  render  un- 
questioning accord  to  the  wishes  of  the  minor- 
ity ;  no  matter  bow  small  that  minority,  or  un- 
reasonable its  exactions.  In  this  case,  the  li- 
belant is  not  the  owner  of  a  half  of  the  vesseL 
He  represents  a  minority  in  value.  And  the  ex- 
amination now  made  satisfies  me  that  he  is  not 
entitled  to  a  decree  for  a  sale  on  the  ground 
of  disagreement  with  the  other  part  owners  as 
to  the  best  mode  of  employing  the  vessel  owned 
by  them  in  common." 

The  Interpretation  put  by  certain  of  the 
state  courts  upon  these  cases,  which  inter- 
pretation is  of  course  relied  upon  by  re- 
spondents here,  is  that  the  admiralty  court 
is  without  jurisdiction.  In  other  words,  that 
it  has  no  power  to  decree  a  sale  at  the  in- 
stance of  the  disaffected  minority  owners. 
Yet  in  every  one  of  these  federal  cases  it  la 
to  be  noted  that  the  court  entertains  juris- 
diction of  the  subject-matter  of  the  action, 
and,  regardless  of  the  language  employed, 
the  judgments  in  each  case  were  judgments 
npon  the  merits,  denying  the  particular  rem- 
edy sought  And  It  must  at  once  strike  one 
as  strange,  if  the  courts  of  admiralty  did 
not  possess  jurisdiction  to  do  the  thing  which 
was  sought,  that  they  would  not  promptly 
have  sent  the  cases  out  of  court  upon  that 
specific  ground.  The  fact  that  In  every  In- 
stance the  district  court  did  retain  the  cases 
did  bear  them,  and  did  decide  on  the  merits, 
against'  the  positions  of  the  minority  own- 
ers. Is  most  persutisive  to  the  effect  that  by 
thdr  language  those  judges  did  not  mean  to 
say  that  their  courts  had  no  jurisdiction, 
but  that  having  jurisdiction  they  would  not 
exercise  It  to  grant  the  remedy  or  relief 
prayed  for. 

Certain  of  the  state  courts,  as  has  been 
said,  have  taken  the  contrary  view,  and  it  is 
pr<^>er  now  to  consider  those  decisions.  An- 
drews V.  Betts,  8  Hun  (N.  Y.)  322,  was  an  ac- 
tion very  similar  to  ttie  one  at  bar.  The 
vessel  was  owned  In  uneqtial  proportions  by 
different  persons.  They  could  not  agree  up- 
on a  sale,  or  npon  the  employment  Of  It  One 
of  these  minority  owners  brought  his  action 
in  equity  to  procure  the  appointment  of  a 
receiver,  a  sale  of  the  vessel,  and  a  division 
of  tbe  proceeds  of  tbe  sale  In  proportion,  to 
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the  respecttve  ownersMpa  Tte  Supreme 
Court  of  New  York  entertained  the  action 
flrat,  upon  tbe  ground  that  admiralty  had  no 
Jurisdiction  to  act  In  such  a  case  at  the  in- 
stance of  a  minority  owner,  and  Boardman, 
J.,  delivering  the  opinion  of  the  court,  said: 
"I  can  see  no  reason'  why  admiralty  courts 
ooght  not  to  possess  and  exercise  jurisdiction 
to  order  a  sale  in  case  of  disagreement  between 
owners,  irrespective  of  tbeir  shares.  Such  a 
power,  exercised  in  the  discretion  of  the  court, 
could  scarcely  fail  to  subserve  the  interests  of 
the  well  disposed  owners,  and  defeat  the  malice 
or  stupidity  of  the  evil  disposed  owners." 

For  a  second  ground  the  court  took  the 
\'lew  that  even  though  admiralty  bad  Juris- 
diction, there  was  still  concurrent  Jurisdiction 
In  the  state  court,  owing  to  the  saving  clause 
of  the  Judiciary  Act  (section  563,  subd.  8, 
U.  S.  Revenue  Laws),  which  saves  "to  suitors 
In  all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  Is  competent  to  give 
it."  Benedict  In  the  passage  from  his  learned 
work  on  Admiralty  above  quoted,  with  the 
support  of  numerous  federal  decisions,  points 
out  that  this  reservation  Is,  as  it  expresses, 
a  saving  of  a  right  to  a  common-law  remedy 
which  of  course  to  essentially  a  distinct  re- 
lief from  an  equitable  remedy,  and  In  especial 
the  saving  clause  had  reference  to  the  com- 
mon-law remedies  in  actions  In  personam  as 
dlstkict  from  admiralty  procedure,  where, 
in  so  many  instances,  the  vessel  itscdf  is  per- 
Bonlfled  ond  libel  brought  against  the  vessel, 
without  regard  to  its  ownership,  and  therein 
he  further  points  out  that  no  state  can  con- 
fer Jurisdiction  npon  its  courts  to  proceed 
in  rem,  nor  to  enforce  in  the  state  courts 
any  liens  which  come  within  admiralty  Ju- 
risdiction. Of  course,  the  New  York  action, 
no  more  than  this  sought  to  exercise  a  com- 
mon-law remedy.  To  the  contrary,  the  com- 
mon law  afforded  no  relief  to  tenants  in  com* 
mon  in  disputes  and  disagreements  such  as 
here  presented.  This  is  most  lucidly  pointed 
out  by  Mr.  Freeman  (Cotenancy  [2d  Ed.]  i 
889  et  seq.),  where,  after  discussing  the  re- 
fusal of  the  common  law  to  aid  tenants  In 
common  in  their  efforts  to  recover  possession 
or  to  partition  chattels,  he  declares,  speak- 
ing DOW  of  the  distinction  between  .chattels 
in  ordinary  and  ships: 

"They  (shipowners)  may  disagree  either  In 
reference  to  what  employment  is  most  advanta- 
geous, or  in  reference  to  the  advisability  of  seek- 
ing any  employment  whatever.  In  either  case, 
the  law  has  provided  remedies  calculated  to  pre- 
serve the  rights  and  promote  the  interests  of  all 
the  owners,  and  also  to  minister  to  the  general 
interests  and  promote  the  general  welfare  of  the 
public.  These  remedies  are  not,  however,  to  be 
found  in  the  courts  of  the  common  law,  nor  in  the 
tribunals  charged  with  the  administration  of  the 
principles  of  equity  jurisprudence.  Parsons  on 
Partnership,  558 ;  Castelli  v.  Cook,  7  Hare,  89. 
They  must  be  sought  in  the  courts  of  admi- 
ralty." 

Hence,  If  this  view  be  correct,  a  court  of 
equity,  though  competent,  Is  not  empowered 
to  give  relief  when  such  a  d&agreement 
amongst  the  owners  shall  arise.  These  equi- 
table remedies  are  not  tboae  wiii«di  are  saved 


to  Boltors  by  Tlrtne  of  tbe  federal  Jndidaty 
Act  Indeed,  it  la  well  understood  why  this 
is  so,  since  the  controversy  was  wh<rily  be- 
tween the  Judges  of  the  common-law  coorU 
and  of  the  admiralty  courts,  and  took  the 
form  of  a  very  active  effort  upon  the  part 
of  the  latter  to  destroy  entirely  by  the  writ 
of  prohibition  the  Jurisdiction  of  the  admi- 
ralty courts.  Nor,  as  the  learned  expound, 
was  this  done  out  of  any  Jealous  regard  for 
the  rights  of  the  i)eople,  nor  for  the  superior- 
ity of  the  common-law  system  over  admi- 
ralty Jurisprudence,  whlcii  latter  was  based 
upon  the  more  liberal  doctrines  of  the  civil 
law.  But  it  did  have  its  origin  and  it  owed 
its  existence  to  a  very  much  more  unworthy 
motive,  which  was  the  desire  of  the  common- 
law  Judges  to  increase  the  emoluments  of 
their  offices  by  fees,  fines,  and  forfeitures, 
which  were  withheld  from  them  tmder  the 
admiralty  Jurisdiction.  Therefore  we  must 
conclude,  so  far  as  the  New  York  case  is 
concerned,  that  if  sound  at  all  it  Is  sound  as 
being  based  upon  the  proposition  that  the  dis- 
trict courts  in  admiralty  are  without  Jurisdlo- 
tlon  of  such  a  controversy.  The  next  case 
is  Swain  V.  Knapp,  82  Minn.  428,  21  N.  W. 
414,  where  the  owner  of  one-third  of  a  steam- 
boat sued  in  the  state  court  for  an  accoimting, 
being  apprehensive  of  loss  from  the  nature 
of  the  majority  owners'  use  of  the  boat,  and 
in  his  accounting  sought  a  receiver  and  a 
sale  of  the  vessel.  There  the  court  fairly 
faced  and  fairly  decided  the  question  wheth- 
er or  not  the  remedy  sought  was  one  of  the 
reserved  common-law  remedies  saying: 

"The  defendant  is  unquestionably  right  in  his 
position  that  this  saving  is  of  a  common-law 
remedy,  and  not  merely  of  a  remedy  in  a  com- 
mon-law court  (The  Moses  Taylor,  4  WaU.  411 
[18  L.  Ed.  397];  Spear,  Fed.  Jad.  81).  and 
that  the  remedies  sought  in  this  action  are  not 
common-law  remedies. 

But  it  reasoned  to  its  satisfaction  that 
since  "the  remedies  sought  in  this  action  are 
not  afforded  in  admiralty,  then  the  subject- 
matter  of  the  action  is  not  within  admiralty 
Jurisdiction."     The  third  of  these  cases  te 
Reynolds  v.  Nielson,  116  Wis.  483,  93  N.  W. 
4d6,  96  Am.  St  Rep.  1000.    That  case  rests 
for   its  authority  upon  Andrews  v.    Betts, 
which  has  here  been  considered,  and  upon  the 
text  of  Knapp  on  Partition,  p.  491.     Ttiat 
author,  conceding  that  "proceedings  for  parti- 
tion of  ];>ersonal  property  are  unkno^ra  at 
common  law,"  proceeds  to  say  that  it  is  doabt- 
ful  whether  admiralty  courts  can  exercise  Ju- 
risdiction to  decree  a  sale  in  a  case  where  a 
vessel  Is  owned  in  unequal  proportions  by  sev- 
eral persons,  but  "if  the  admiralty   courts 
have  such  Jurisdiction  in  cases  where  there 
are  unequal  Interests,  it  is  not  an  eKcluaive  Ju- 
risdiction to  that  court,  but  ooncurrent  with 
that  of  the  common-law  courts.    The  oonrt  ot 
equity    has    Jurisdiction    over    an     axstlon, 
brought  to  secure  a  partition  of  peraooal 
property  between  tenants  in  common  ttiereof. 
It  matters  not  whether  such  property   is  a 
yeaset'to  be  used,  upen  tba  high  sea,  or  other 
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personal  property,  so  long  as  there  Is  a  co- 
tenancy, and  a  failure  to  agree  upon  the  part 
of  the  cotenants,  a  court  of  equity  has  Juris- 
diction over  the  partition,  of  the  property, 
or  a  sale  thereof  and  a  division  of  the  pro- 
ceeds." This  learned  author  hases  his  text 
upon  the  cases  of  Andrew  r.  Betts,  supra, 
and  Smith  et  al.  v.  Smith,  4  Rand.  (Ta.)  95, 
the  latter  being  simply  a  case  of  partition  In 
equity  between  tenants  In  common  owning 
negro  slaves;  and  Tripp  ▼.  Riley,  16  Barb. 
(N.  T.)  333,  where  partition  in  equity  was 
decreed  In  the  case  of  grain  owned  by  tenants 
In  common,  and  Fobes  ▼.  Shattuek,  22  Barb. 
(N.  Y.)  568,  which  was  a  case  of  Identical  na- 
ture to^DChlng  the  partition  of  grain.  But  of 
course  upon  such  a  question  the  weight  to 
he  given  to  the  text  Is  no  more  than  is  ju»tlfl- 
ed  by  the  decisions  cited  in  its  support,  and 
It  Is  manifest  that  these  decisions  (excepting 
the  first)  have  not  the  slightest  bearing  upon 
the  particular  question  here  before  us.  For 
the  reasons  pointed  out  the  state  decisions 
are  far  from  being  satisfactory,  much  leas 
determinative.  Nor,  so  far  as  Investigation 
goes,  are  those  cases  elsewhere  given  any 
force  as  authority.  Indeed,  we  may  find  in  the 
early  Volumes  of  our  own  r^iorts  a  declara- 
tion equally  unsatisfactory  and  unsound,  to 
the  effect  that: 

"The  judicial  power  of  the  courts  of  the  Unit- 
ed States  in  admiralty  and  maritime  cases  la 
not  exclusive,  and  tbe  states  have  the  power  to 
confer  that  jurisdiction  to  its  fullest  extent  upon 
their  own  courts."  Taylor  v.  Steamer  Colum- 
bia. 5  Cal.  268. 

The  Alcalde  (D.  C.)  132  Fed.  677,  Is  the  only 
other  federal  case  which  respondents  call  to 
their  aid  upou  this  proposition.  In  that  case 
differences  had  arisen  between  the  owners, 
and  an  action  was  brought  In  tbe  state  court 
and  a  receiver  was  appointed.  Another  phase 
of  the  litigation  was  brought  in  the  district 
court  In  admiralty — a  libel  In  rem  for  money 
advanced.  Incidentally  there  arose  a  consid- 
eration of  the  action  of  the  state  court  and 
upon  this  the  learned  federal  judge  declared: 

"Whether  the  receiver  had  legal  authority  to 
take  the  vessel  out  of  the  captain's  custody  is  a 
serious  question,  which  I  will  avoid  by  assum- 
ing that  Captain  White  [still}  continued  to  be 
master." 

With  this  review  we  may  return  again  to 
the  main  consideration.  The  Jealousy  of  the 
English  common-law  courts  and  their  attacks 
upon  the  Jurisdiction  of  the  admiralty  courts 
have  been  referred  to.  That  Jealousy  took 
the  form  of  denying  to  admiralty  the  power 
to  decree  any  sale.  Thus  in  Ouston  v.  Heb- 
den  (1746),  1  WlUs,  101,  Chief  Justice  Lee  of 
the  Court  of  Kings  Bench,  dedared: 

"Indeed,  the  admiralty  has  no  Jurisdictiota  to 
compel  a  sale,  and  if  they  should  do  that,  you 
might  have  a  prohibition  after  sentence ;  or  we 
mar  grant  a  prohibition  against  selling,  or  com- 
pelling the  party  to  adl  or  to  boy  the  shares  of 
others." 

Here  was  an  express  denial  by  the  common- 
law  courts  of  this  admiralty  Jurisdiction, 
acconipaiiied  hy  a  threat  o(  tbe  use  of  pro- 


hibition, even  in  a  case  where  It  did  not 
appear  that  admiralty  proposed  to  order  a 
sale.  But,  as  has  been  said,  the  Jurisdiction 
of  the  American  courts  in  admiralty  la  not 
limited  to  the  Jurisdiction  of  the  English  ad- 
miralty courts,  and  even  In  Shigland  com- 
plete Jurisdiction  over  tbe  matter  of  sale 
has  been  conferred  upon  the  admiralty  court 
by  St.  3  ft))d  4  Victoria,  c.  65,  {  4,  and  by  the 
Admiralty  Court  Act  of  1861,  the  Jurisdiction 
of  the  Court  of  Admiralty  being  transferred 
to  the  High  Court  of  Justice. 

I  take  it  to  be  unquestioned  that  our  great- 
est authority  upon  American  admiralty  and 
maritime  law  Is  Justice  Joseph  Story, 
whose  learned  opinions  when  on  the  supreme 
beach  of  the  United  States  did  so  much  to 
elucidate,  clarify,  and  settle  the  disputes. 
Upon  this  question  he  thus  speaks,  and  his 
words  are  worthy  of  quotation  in  extenso: 

"Malyne  evidently  supposes  that  the  general 
maritime  law  authorizps  a  sale  to  be  made  by 
the  proper  court  of  admiralty  in  all  cases,  where,  - 
by  reason  of  the  disagreement  of  the  part  own- 
ers, the  ship  cannot  be  employed,  whether  there 
be  an  equality  in  the  dissenting  interests,  or 
not  Molloy  adopts  the  same  opinion;  and  it 
has  apparently  tbe  support  of  others  of  tbe  old 
English  maritime  writers,  as  a  generally  Recog- 
nized practical  rule.  The  Consolato  del  Mare 
seems  to  uphold  the  doctrine  that,  at  least  after 
the  first  voyage  of  a  ship,  which  is  owned  by  the 
master  and  other  nenons,  the  part  owners  may 
compel  a  sale  of  the  ship,  in  case  of  a  disagree- 
ment between  them.  The  law  of  Scotland  (fives 
a  right,  as  it  should  seem,  in  all  cases  to  the 
dissenting  partners,  to  offer  their  shares  for 
sale  to  the  other  owners  at  a  particular  price; 
and,  if  this  oifer  Is  not  accepted,  then  to  require 
a  judicial  sale  to  be  made  of  the  ship,  and  tbe 
proceeds  to  be  divided  among  them. 

"It  has  also  beta  generally  supposed'  that,  ac- 
cording to  the  common  law  of  England,  in  no 
case  whatsoever  of  a  disagreement  of  the  part 
owners,  as  to  the  employment  of  the  ship  upon 
any  particular  voyage,  does  there  exist  any  ju- 
risdiction in  the  Court  of  Admiralty  (and,  if 
that  court  has  it  not,  no  other  court  has),  to  or- 
der a  sole  thereof,  whether  the  ship  be  owned 
in  equal,  or  in  unequal,  abares.  It  is  true  that 
the  terms  of  the  commissions,  granted  to  tbe 
judges  of  that  court,  include  jurisdiction  of  all 
matters  which  concern  owners  and  proprietors 
of  ships  as  such.  But  this  jurisdiction  of  the 
courts  of  admiralty  has  been  exercised  for  the 
last  two  centuries  in  England,  if  one  may  say 
so,  in  vinculis,  in  consequence  of  the  severe  pen- 
alties imposed  upon  the  judges  by  statute,  if 
they  should  happen  unintentionally  to  exceed 
their  true  jurisdiction,  and  the  open  hostility 
and  prohibitory  interference  of  the  courts  of 
common  law.  The  commissions  have  thus  be- 
come practically  much  narrowed  in  tbe  import 
of  their  terms  by  the  construction  of  these  lat- 
ter courts.  It  was  positively,  although  inciden- 
tally, asserted  by  Lord  Chief  Justice  Lee,  in  a 
case  in  the  King  s  Bench,  in  the  Reign  of  George 
tbe  Second,  that  the  court  of  admiralty  has  no 
authority  to  compel  a  sale  in  any  case  of  dis- 
agreement whatever  between  part  owners.  If 
this  doctrine  be  in  reality  established  in  the 
common  law  of  England,  it  is  a  reproach  both  to 
its  equity  and  its  justice,  for  it  leaves  the  part 
owners  of  ships  without  any  remedy  whatsoever, 
in  cases  where  Irreparable  Injuries  may  arise 
from  an  inequality  of  division  in  interests  and 
opinions,  without  any  fanlt  or  wrong  on  either 
side.  Upon  what  ground  it  has  been  assert^  it 
is  difficult  to  perceive.  It  certainly  has  no  sup- 
port in  the  positive  maritime  law  of  other  coun- 
tries, or  in  the  ancient  principles  of  maritime 


Digitized  by 


Google 


682 


159  PACIFIC  BBPOBTBB 


(Cal. 


JpHsprndence.  All  iliese  point  the  other  way. 
The  admiralty  courts  of  England  have  never  of 
themselves  adopted  any  such  limited  doctrine, 
but  have  always  contended  for  the  exercise  of 
the  full  jurisdiction  as  rightful,  altbouich  they 
have  been  practically  compelled  to  surrender  it 
under  tlie  imposing  anthority  of  the  court  of 
common  law.  •  •  •  The  right  to  order  a  sale 
of  property,  subjected  to  its  jurisdiction,  is 
clearly  a  matter  within  the  competency  of  a 
court  of  admiralty,  and,  indeed,  is  familiar  In 
practice,  in  order  to  prevent  irreparable  mis- 
chiefs or  impending  losses.  Analogy,  therefore, 
is  clearly  in  its  favor;  and  unless  some  limita- 
tion or  exception  can  be  asserted  to  exist,  either 
in  the  origin,  or  Constitution,  or  practice  of  the 
court  itself,  it  will  not  be  a  very  satisfactory 
mode  of  disposing  of  the  question,  for  a  court  of 
common  Inw  to  assert  upon  its  own  mere  dic- 
tum, without  any  reasoning  in  support  of  it, 
that  the  court  of  admiralty  has  a  right,  in  cases 
of  disputes  between  part  owners  of  ships,  to  take 
a  stipulation,  but  not  to  order  a  sale.  Buch 
language  would  seem  more  like  an  edict  than  a 
judgment,  and  promulgate  an  arbitrary  distinc- 
tion, rather  than  a  rational  interpretabon  of  the 
jurisdiction  of  another  court"  Story  on  Part- 
.  nership,  p.  611  et  seq. 

This  concludes  a  review  of  the  snbjecb- 
matter,  necessarily  hasty  and  Imperfect,  but 
from  It  It  would  seem  that  but  one  conclu- 
sion can  be  drawn,  and  that  Is  that,  un- 
hampered by  the  restriction  which  the  com- 
mon-law courts  placed  upon  English  admi- 
ralty Jurisdiction,  the  jurisdiction  of  the 
courts  of  the  United  States  In  admiralty  Is 
full  and  complete  touching  the  matter  of 
sale  under  the  circumstances  here  Indicated, 
that  is  to  say,  where  dissentient  owners  are 
at  strife  over  the  use  to  be  made  of  the  ship, 
for  it  must,  from  the  nature  of  admiralty 
Jurisdiction,  be  a  fundamental  part  of  that 
Jurisdiction  to  exercise  control  over  the  rem 
— the  ship  itself.  Admiralty  draws  and  may 
draw  as  well  upon  equitable  principles  as 
upon  state  statutes  for  the  administration 
of  its  Jurisdiction.  But  it  does  so  as  those 
principles  and  statutes  appeal  to  it,  and  not 
by  force  of  any  compulsion  other  than  the 
authority  vested  in  Congress  to  make  laws 
upon  the  subject-matter.  Admiralty,  then, 
has  Jurisdiction  to  decree  a  sale  of  a  yessel 
under  all  circumstances  Ulie  those  here  pre- 
sented. If  admiralty  refuses  to  decree  the 
sale  it  is  not  because  of  a  lack  of  power  so 
to  do,  but  because  the  sale  under  the  indi- 
cated circumstances  would  be  contrary  to 
another  paramouut  principle  of  admiralty 
Jurisdiction — the  right  of  control  in  the  ma- 
jority. We  have  endeavored  to  be  careful  to 
limit  this  discussion  to  the  facts  of  the  case, 
and  of  course  everything  that  has  been  said 
has  been  said  in  reference  to  those  facts  ez- 
doslTely.  No  Question  here  arises  over  the 
Jurisdiction  of  equity,  for  example,  to  en- 
force a  contract  for  sale  or  to  decree  an  ac- 
counting as  such.  But  we  hold  that  the 
power  of  a  state  court  does  not  go  to  the 
length  here  exercised,  of  appointing  a  re- 
ceiver and  decreeing  a  sale  because  of  the 
differences  over  the  management  of  the  vessel 
which   have   sprung   up   between  the   legal 


owners  of  that  vesseL  The  state  court  is 
entitled  to  retain  jurisdiction  of  the  action 
in  so  far  as  It  addresses  itself  to  the  equi- 
table consideration  of  settUng  accounts.  But 
further  than  that  it  may  not  go.  If,  how- 
ever, we  are  mistaken  in  our  conclusion,  we 
are  happy  in  the  thought  that  now  at  length 
either  suitor  may  have  this  question  deter- 
mined with  finality  by  the  federal  courts, 
where  its  determination  properly  belongs. 

The  order  appointing  a  receiver  is  there- 
fore reversed. 

We  concur:    L0RI6AN,  J. ;  MELYIN,  J. 


OANTT  et  ux.  v.  PIBROB  &  ANDERSON 
et  al.    (S.  F. 


(Supreme  Court  of  California.    July  27,  1916.) 

1,  GoNTrNUANOK  ^=>61(4)— Sbcond  Cohtutc- 

ANCE — DlSCBETION   TO   REFUSE. 

Where  suit  to  establish  that  title  to  land 
of  a  defendant  was  in  trust  for  plaintiffs,  set 
for  trial  Otcober  9th,  was  continued  by  consent 
until  November  1st,  although  defendant  de- 
sired speedy  trial,  claiming  the  suit  interfered 
with  disposition  of  the  land,  and  counsel  were 
advised  by  defendant's  counsel  that  no  further 
continuance  would  be  consented  to,  it  was  not 
abuse  of  discretion  to  refuse  continuance  on 
November  1st  because  of  absence  of  plaintiff, 
where  affidavits  of  plaintiff  and  his  attornci^ 
showed  that  he  was  notified  the  day  before  in 
time  to  have  taken  a  train  that  would  have 
brought  him  to  place  of  trial  that  day,  but  chose 
to  go  to  his  ranch  with  machinists  to  oversee 
their  fixing  broken  machinery. 

[Ed.  Note.— For  other  cases,  see  Continnanee, 
Cent  Dig.  {  147;   Dec.  Dig.  «s>51(4).] 

2.  Tbial  i8=>6(3)— Notice  of  TeiAir-EiFFEcr 

OF   CONTINUANCB. 

Where  defendant  consenting  to  a  continu- 
ance to  a  certain  day,  clearly  states  that  jplain- 
tiS  must  then  be  ready  for  trial,  there  is  no 
necessity  of  giving  formal  notice  under  Code 
Civ.  Proc.  §  o94,  providing  that  either  irarty 
may  brin^  an  issue  of  fact  to  trial  upon  five 
days'  notice. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  IS;   Dec.  Dig.  «=>6(3).] 

8.   CONTINDAWCB    *3>19— GROUNDS— UWA VOID- 
ABLE Absence  of  Plaintiff. 
Even   an   unavoidable   absence   of   plaintiff 

does  not  necessarily  compel  a  court  to  grant  a 

continuance. 
[Bid.  Note.— For  other  cases,  see  Continuance, 

Cent  Dig.  U  41,  43-48;    Dec  Dig.  «=3ig.] 

Department  2.  Appeal  from  Superior  Court, 
Fresno  County ;  R.  Z.  Austin,  Judge. 

Action  by  Daniel  J.  Canty  and  anotber 
against  Pierce  &  Anderson  and  another. 
From  Judgment  for  defendants  plalntiCfs  ap- 
peaL    Affirmed. 

E.  A.  Williams  and  O.  B.  Beaumont,  both 
of  EVesno,  for  appellants.  Everts  &  Ewing 
and  U.  Retallick,  all  of  Fresno,  for  respoud- 
enta. 

HBNSHAW,  J.  [1]  Plaintiffs  brought 
their  action  to  have  it  decreed  that  the  de- 
fendant Hayden  Jones  held  title  to  certain 
real  property  in  trust  for  them,  and  to  com;- 
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pel  Jones  either  to  convey  tbe  property  to 
them,  or  to  pay  them  the  value  of  it,  fixed 
in  the  sum  of  $1,066.  The  court  proceeded 
with  the  trial  of  the  action  over  the  objection 
of  the  plaintiffs'  attorneys,  which  objection 
was  accompanied  by  their  motion  for  a  con- 
tinuance, and  gave  Judgment  for  the  defend- 
ants. Plaintiffs'  appeal  urges  only  the  abuse 
of  the  court's  discretion  In  denying  their 
motion  for  a  continuance.  The  following 
matters  appear  from  the  affidavit:  The  cause 
had  been  set  for  trial  on  tite  9tb  day  of  Oc- 
tober, 1918.  The  original  attorneys  of  plain- 
tiffs had  withdrawn  from  the  case,  and  B.  A. 
Williams  and  O.  K.  Beaumont  had  been  sub- 
stituted in  their  place.  Because  of  their  ttn- 
famlllarity  with  the  case  they  sought  a  con- 
tinuance of  it.  The  defendant  Jones  was 
desirous  of  having  the  case  8i>eedlly  tried 
and  determined  for  the  reason  that  it  Inter- 
fered with  the  disposition  of  the  land,  which 
be  contended  he  owned  unburdened  with  any 
trust  or  valid  claim  of  plaintiffs.  By  consent 
the  trial  of  the  cause  was  continued  tintil 
November  1st.  Plaintiff  Daniel  Canty  was  in 
town  and  at  the  oftices  of  his  attorneys  on 
and  after  the  9th  day  of  October,  upon  which 
date  the  case  was  thus  continued  for  trial 
until  the  l8t  day  of  November.  Negotiations 
for  a  compromise  were  under  way  between 
the  attorneys,  but  came  to  nothing.  Plain- 
tiffs' attorneys  were  told  by  defendants'  at- 
torneys that  their  client  would  consent  to  no 
further  continuances,  and  that  If  the  negotia- 
tions proved  abortive,  they  most  be  ready 
for  trial  upon  the  date  set.  They  replied 
that  they  were  as  desirous  of  going  to  trial 
as  the  defendants  could  possibly  be.  Upon 
November  1st  defendants  appeared  at  the 
time  and  place  set  for  trial.  Plaintiffs  were 
represented  by  their  attorneys,  who  sought 
farther  continuance  npon  the  ground  that 
tbey  imd  not  been  able  to  secure  the  pres- 
tuce  of  plaintiff  Daniel  Canty.  The  afildavit 
of  0.  E.' Beaumont,  one  of  the  attorneys  for 
plaintiffs,  offered  upon  support  of  the  motion 
for  a  continuance,  is  to  the  following  effect: 
He  was  employed  in  the  case  a  few  days 
prior  to  October  9th ;  that — 

"at  the  request  of  affiant  and  said  B.  A.  WU- 
Uams  (his  associate)  the  date  for  the  trial  of 
said  cause  was  continued  until  November  1st; 
that  he  did  not  advise  his  clients  of  the  contina- 
ance  because  negotiations  for  settlement  were 
pending;  that  when  be  found  no  settlement 
eonld  be  made,  be  saw  his  client,  Daniel  Canty. 
on  the  streets  of  Fresno  and  told  him  he  desired 
him  to  come  to  his  office  so  that  preparation 
conld  be  made  for  the  trial,  but  that  he  did  not, 
at  that  tune,  state  to  his  client  the  date  for 
which  the  trial  had  been  set  His  client  stated 
that  he  would  come  to  his  office.  Thereafter 
he  was  called  to  the  city  of  Los  Angdes  and 
was  absent  tor  four  days,  retuminx  to  his  of- 
fice on  October  22d.  Be  was  informed  that 
Canty  had  been  in  his  office  during  Ms  absence. 
Thereafter  he  tried  to  get  into  communication 
with  Canl7  by  calling  up  his  telephone  number, 
but  obtained  no  answer.  On  the  27th  of  Oc- 
tober he  wrote  a  letter  addressed  to  Canty,  tell- 
ing him  that  the  action  was  set  for  trial  on 
November  Ist    Finally,  on  the  8lst  of  October, 


he  succeeded  in  getting  Into  communication 
with  Canty  at  Burrell,  CaL  He  told  Canty 
that  his  case  was  set  for  trial  at  lO  o'clock 
the  following  morning,  and  Canty  replied  that 
his  automobile  had  broken  down,  and  that  it 
would  be  impossible  for  him  to  get  to  Fresno 
the  following  day." 

Conty's  affidavit  is  to  the  effect  that  he 
received  this  notification  at  the  time  he  was 
passing  throng^  Bnrrel  with  machinists 
going  to  hto  randi  40  miles  west  of  Fresno 
to  fix  brcAea  machinery,  and  that  it  was 
necessary  for  him  to  be  with  them,  as  he 
alone  could  indicate  to  the  machinists  the 
work  to  be  done.  There  was;,  however,  a 
train  passing  through  Bnrrd  about  5  o'clock 
In  the  afternoon  going  to  Fresno,  which  train 
would  have  taken  plaintiff  to  the  office  of  his 
attorney  very  early  In  the  evening  of  the 
same  day.  Be  oonld  have  caught  that  train, 
but  did  not  have  time  to  go  to  his  ranch  with 
the  machinists  and  return  and  catch  it. 
Therefore  he  went  to  his  ranch.  He  says, 
also,  that  it  was  necessary  for  him  to  have 
in  attendance  as  a  witness  Mr.  Bambill,  who 
lived  In  Lo(5  Angeles,  and  by  whom  he  ex- 
I>ected  to  prove  that  Jones  "h&A  admitted 
all  of  the  facts  upon  which  said  action  is 
based."  Touching  the  BamhUl  matter,  the 
opposing  affidavit  of  J.  O.  Retallick,  an  at- 
torney at  law,  Is  to  the  effect  that  plaintiff 
had  told  him  that  Bamhlll  was  an  attorney, 
and  that  he  hoped  to  secure  his  services  as 
his  own  attorney,  but  that  BamhlU  could  not 
take  the  employment  during  the  present 
year,  and  therefore  he  did  not  expect  him  to 
be  present  at  the  trial,  and  that  in  this  con- 
versation there  was  no  suggestion  even  that 
Bamhlll's  presence  was  desired  as  a  witness. 

[2,3]  Under  these  facts  but  slight  omsid- 
eratlon  of  the  law  la  necessary.  Mr.  Beau- 
mont's affidavit  shows  that  he  knew  long  In 
advance  that  the  case  was  in  fact  set  for 
trial  on  November  1st  With  this  knowledge 
there  was  no  necessity  for  giving  any  for- 
mal notice  such  as  is  contemplated  by  section 
694,  Code  of  Olvll  Procedure.  See  Sheldon 
V.  Landwehr,  169  Cal.  778,  116  Pac.  44. 
Plaintiffs'  attorneys  were  in  no  respect  taken 
by  surprise.  They  were  fully  advised  of  the 
desire  of  the  defendants  to  proceed  with  the 
trial  upon  the  day  set  and  of  the  fact  that 
no  further  continuance  would  be  consented 
to.  If  they  had  not  themselves  made  sufficient 
preparation  for  the  trial,  under  these  dr- 
oumstances  and  with  this  time  allowance.  It 
was  their  own  neglect.  So  also  was  it  their 
own  neglect  if  their  client  did  not  receive 
timely  notice.  He  certainly  did  receive 
notice  so  that  he  could  have  been  in  Fresno, 
not  only  uptm  the  morning  of  the  trial,  but 
upon  the  day  preceding,  but  for  personal 
reasoiu  declined  to  avail  himself  of  the  op- 
portunity. This  was  not  an  unavoidable 
absence  on  his  part,  and  It  is  the  rule  that 
even  an  unavoidable  absence  does  not  neces- 
sarily compel  a  court  to  grant  a  continuance. 
Lynch  v.  Superior  Court,  160  CaL  123,  88 
Pac  708. 
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Tbere  Is  nothing  In  this  case  to  show  tbat 
the  discretion  of  the  oonrt  In  refasing  the 
continuance  was  abused. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 

We  concur:    liORIQAN,  J. ;  MELVIN,  J. 


BURR  T.  tTNITBD   RAII^ROADS   OF  SAN 
FRANCISCO.    (S.  F.  6849.) 

(Supreme  Court  of  California.    Jul;  27,  1916.) 

1.  Appeai.   ano    Ebrok   «=3lOOO<7)— Rktebs- 
Aii— SecoifD  Appeal. 

Where  the  evidence  on  second  trial  after 
appeal  is  identical  with  that  on  the  first  trial, 
and  in  view  of  the  presumption  in  favor  of  the 
law  of  the  case  the  nppellate  court,  having  on 
the  first  appeal  held  the  evidence  suffiaent, 
will  not  reverse  for  insufBciency  of  evidence  on 
the  second  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4876;  Dec.  Dig.  «=» 
1099(7).] 

2.  Stkebt  Ratlboads  9s»114(6)— Operation— 

NEOLIOBNCE — EVIDBNCB — SDnlOIENCT. 

Evidence  held  to  show  that  the  automobile 
in  which  plaintiff  was  injured  was  stalled  on  a 
croiRsing  through  its  negligent  construction  by 
defendant  street  railroad  and  in  full  view  of 
motorman  of  approaching  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  (  245;   Dec  Dig.  €=114(6).] 

3.  Stbebt  Ratlboads  <&=38C(1)  —  Gonstbtto- 

TION   AND    MAINTBNANCB— CaBE   REQUIRED— 

Notice. 
A  street  railway  is  charged  with  notioe  of 
defective  condition   of  a  temporary  crosswalk 
over  its  tracks,  which  condition  It  has  itself 
created. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f  183;    Dec  Dig.  <8=»86(1).] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Qeo.  A.  Sturtevant,  Judge. 

Action  by  Percy  L.  Burr  against  the 
United  Railroads  of  San  Francisco.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afflnned. 

Wm.  M.  Abbott,  of  San  Francisco  (Wm. 
M.  Cannon  and  Kingsley  Cannon,  both  of 
San  Francisco,  of  counsel),  for  appellant 
William  P.  Hlubbard,  of  San  Francisco,  for 
respondent 

HENSHAW,  J.  This  Is  a  second  appeal. 
The  first  will  be  found  reported  in  163  Cal. 
603, 126  Pac.  873.  The  first  appeal  was  taken 
from  the  Judgment  foUovrtng  the  trial  court's 
order  of  nonsuit  The  nonsuit  was  granted 
upon  the  ground  that  the  evidence  was  insuf- 
ficient to  establish  any  negligence  or  culpa- 
bility on  the  part  of  the  defendant.  This 
court,  succinctly  stating  the  substance  of  the 
evidence,  held  that  It  was  sufficient  to  de- 
mand that  the  case  be  presented  to  the  Jury 
for  Its  determination.  Upon  the  second 
trial,  a  Jury  being  waived,  the  Judgment  of 
the  court  was  in  favor  of  the  plaintiff,  and 
defendant  api)eals. 


[1]  Its  principal  ctHitentlon  upon  appeal  Is 
that  the  evidence  upon  the  second  trial  was 
In  substantial  respects  different  from  the 
evidence  presented  upon  the  first  trial,  and 
that  the  evidence  now  before  this  court  com- 
pletely exonerates  the  defendant  from  the 
charge  of  negligence,  and  establishes  that 
negligence,  if  negligence  there  were,  was 
wholly  that  of  the  plaintiff.  We  are  con- 
strained to  disagree  with  the  view  which  the 
appellant  takes  of  the  evidence.  It  need  not 
be  repeated,  but  &  careful  reading  of  it  dis- 
closes tbat  It  is  in  all  respects  as  strong,  and 
in  some  respects  stronger,  in  favor  of  re- 
spondent than  was  the  evidence  received 
upon  the  first  trial 

Appellant  would  have  this  conrt' adopt  the 
procedure  of  the  Supreme  Court  of  New  York 
in  the  case  of  Gurrle  v.  N.  X.  &  N.  S.  Trno- 
tlon  Co.,  151  App.  Dlv.  57,  135  N.  Y.  Supp. 
833,  and  reverse  the  case  for  the  insufficiency 
of  the  evidence  to  establish  the  neglect  of 
the  defendant  True,  it  Is,  as  appellant  de- 
clares, that  the  facts  in  the  New  York  case 
are  very  similar  to  those  in  the  case  at  bar. 
But  they  are  by  no  means  Identical  In  the 
first  place,  and  In  the  second  place,  to  do 
this  would  mean  to  overthrow  the  ruling 
upon  the  first  appeal  as  to  the  sufficiency  of 
the  evidence,  and  this,  even  if  the  rule  of  the 
law  of  the  case  did  not  stand  In  the  way,  we 
are  not  disposed  to  do. 

[2,3]  Both  plaintiff  and  defendant  unite 
In  upholding  that  the  following  statement  of 
the  governing  principle,  taken  from  Fujise  ▼. 
los  Angeles  Ry.  Co,  12  Cal.  App.  207,  107 
Pac.  317,  is  correct: 

"It  is  Incumbent  upon  the  plaintiff  to  show 
that  the  circumstances  were  such  that  the 
motorman  had  an  op;>ortunit7  to  become  con- 
scious of  the  facts  giving  rise  to  the  duty,  and 
a  reasonable  opportunity  to  perform  it,  before 
the  railway  can  be  held  liable  on  the  ground  of 
negligence?* 

Accepting  this,  and  indeed  declaring  It  to 
be  a  succinct  and  accurate  statement  of  the 
governing  principle,  there  was  enough  In  the 
tacts  established  and  in  the  reasonable  Infer- 
ences which  the  court  was  entitled  to  draw 
from  those  facts,  to  show,  first,  that  the  auto- 
mobile was  stalled  because  of  the  nesllgcnt 
condition  in  which  the  crossing  was  left  by 
the  defendant ;  that  In  endeavoring  to  cross, 
because  of  this  defective  condition,  plaintiffs 
automobile  was  caught  between  the  rails. 
His  car  was  under  control,  but  he  was  unable, 
because  of  the  condition  of  the  track,  to  ex- 
tricate It  from  between  the  rails.  The  de- 
fendant's ear  approached  down  hill  upon  a 
sUgbt  curve  and  was  visible  at  a  distance  of 
600  feet  The  headUght  of  plaintiff's  au- 
tomobile was  facing  the  on-coming  electric 
car.  The  electric  car  was  blowing  its  whistle 
furiously.  The  only  signal  which  the  plain- 
tiff could  make  was  the  "stop"  signal  given  by 
raising  and  lowering  his  arms.  This  he  re- 
peatedly did.    The  motorman  of  the  electric 
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car  appaiiently  became  aware  of  the  position 
of  the  antomobUe,  for  he  blew  his  whistle 
the  more  furiously.  Nevertheless  he  con- 
Unaed  on  his  course  with  sach  speed  that  he 
failed  to  stop  his  car  in  time  to  avoid  strik- 
ing the  stalled  automobile,  which  was  still 
between  the  tracks.  And  finally  It  is  to  be 
noted  that  he  struck  it  at  or  very  near  the 
temporary  crosswalk,  with  the  existence  of 
which  and  with  the  knowledge  of  the  condi- 
tion of  which,  since  that  condition  was  of  its 
own  creation,  defendant  and  Its  motorman 
were  charged. 

The  Jndgm^it  appealed  from  Is  therefore 
affirmed. 

We  concur:    LOBIGAN,  J.;    MELVIN,  J. 


CRANE  v.  STATE  SAVINGS  &  COMMER- 
CIAL BANK.     (S.  F.  6951.) 
(Supreme  Court  of  California.    July  25,  1916. 
Rehearing  Denied  Aug.  24,  1916.) 

1.  Banks  and  Bankino  iS=354(7)— Insolten- 
CY— Claims  of  Tbustbks. 

Where  an  interloper  became  trustee  of  aa 
insolvent  bank  whose  aGFairs  were  taken  over 
by  the  state  bank  commissioner  and  by  various 
manipulations  secured  control  of  the  concern 
and  prosecuted  various  actions  to  remove  it 
from  the  control  of  the  bank  commissioner,  he 
could  not  have  compensation  for  bis  alleged 
services  in  such  actions;  his  purpose  evidently 
bein^  to  loot  the  corporation  and  defraud  its 
creditors  and  stockhoMers. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S  107;  Dec.  Dig.  «s>54(7).] 

2.  Costs  «=»2tiO(l)— Damages  fob  Frivolous 
APPBAir— When  Aixowabue. 

Where  a  long  course  of  vexatloas  Utfgatian 
in  various  cases  reveals  that  the  prosecutor 
thereof  is  attempting  to  take  advantage  of  un- 
suspecting persons  by  undue  prolongation  of 
cases,  danwges  for  frivolous  appeal  will  be 
awarded  the  opposing  party. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  St  983,  986,  996;   Dec  Dig.  (8=9260(1)0 

Department  2.  Aiypeal  from  Superior 
Court,  Caty  and  County  of  San  Ftandsco; 
(jeo.  H.  Cabanissk  Judge. 

Acton  by  Arthur  Crane  acainst  tbe  State 
Savlnge  &  Commercial  Bank.  From  an  order 
tefnsins  to  Ox  compensation  of  idalntur  as 
trustee  for  defendant,  platntlff  an;>eal8u  Af- 
firmed, and  Judgment  for  damages  for  frivo- 
loos  appeal  awarded. 

Arthur  Crane,  of  San  FrandMOi  In  pro  per. 
State  Savings  St  Commercial  Bank,  In  pro  per. 
A  A.  De  lilgne,  of  Sacramento,  for  William 
B.  WUllams,  State  Snperintendent  of  Banks. 

HBNSHAW,  J.  This  la  an  appeal  from 
the  order  of  the  court  refusing  to  fix  the  oom- 
peusaticm  of  appellant,  aniointed  "dlreettw 
and  trustee  of  the  State. SaTlagB.&  Commer- 
cial Bank,  the  defendant  corporation,  and 
with  authority  to  pay  the  state  license  tax 
now  due." 

To  an  understanding  of  tbe  controversy 
the  following  facts  are  pertinent  and  indeed 


necessary :  The  State  Savings  ft  Commercial 
Bank,  a  California  banking  conraration,  had 
become  so  financially  involved  that,  under  the 
authority  of  the  California  Banking  Act  as 
It  then  existed,  upon  July  17,  190D,  Aiden 
Anderson,  superintendent  of  banks,  took  pos- 
session of  the  property  of  the  bank.  That 
banking  law  gave  the  banking  corporation 
or  other  person  Interested  10  days'  time  with- 
in which  to  contest  the  possession  of  the  sn- 
perintendent of  banks,  and  this  contest  was 
never  Instituted.  But  upon  the  5th  day  of 
November,  1909,  this  appellant  instituted  an 
action  In  his  own  name  against  this  bank, 
whose  assets  and  affairs  then  were  and  ever 
since  have  remained  In  the  possession  and 
under  tbe  control  of  the  superintendent  of 
banks  and  his  successor,  the  bank  commis- 
sioner, and  against  certain  other  defendants 
called  stockholders.  In  this  complaint  he 
asserts  that  on  January  18,  1900,  he  became  a 
stodcholder  of  the  corporation  by  the  par- 
chase  of  2  shares  of  Its  stodt.  Hie  alleges 
that  be  Is  the  only  stockholder,  and  that  none 
of  the  defendants  are  stocktaoldeni;  thus 
owning  all  of  the  stodE  of  the  corporation  he 
is  In  equity  the  sole  owner  of  the  corpora- 
tion. He  alleges  that  the  directors  and  trus- 
tees of  tbe  corporation  were  bo  actively  en- 
gaged in  dissipating  and  wasting  the  assets 
of  the  corporation  tbat  If  the  superintendent 
of  banks  "had  not  taken  possession  of  said  es- 
tate from  the  said  usurping  directors  and 
trustees  of  the  said  defendant  corporation  It 
would  all  have  been  wasted  and  dissipated." 
He  next  asserts  that  the  total  value  of  tbe  re- 
maining assets  of  the  defendant  oorpoiatlOB  Is 
the  sum  of  $68,5ia64,  and  that  the  total  Ita- 
blUtles  of  tbe  corporatton  amount  to  tbe  sum 
of  $184,884.69,  and  that  there  is  thus  left  suf- 
ficient "to  pay  all  creditors  tn  thtf  neighbor- 
hood of  50  per  cent  of  their  reflective 
claims."  Bto  alleges  that  there  are  no  dl-' 
rectors  or  trustees  of  tbe  corporation;  that 
the  corporation  has  failed  to  pay  Its  license 
tax  and  la  Insolvoit  and  has  ceased  to  do 
bnaineas  as  a  corporation,  and  prayed  Judg- 
ment "that  tbe  plalntlfT  is  the  sole  beneficial 
stockholder  at  the  said  corporation;  tbat 
plalntlfl  be  appointed  the  sole  trustee  of  tbe 
defendant  corporation,"  and  for  general  relief. 
Upon  this  complaint  be  secured  ex  parte  an 
order  of  the  sujierlor  oonrt  appointing  hdm, 
as  above  Indicated,  "director  and  tnistee  of 
the  State  Savings  ft  Commercial  Bank,  the 
defendant  corporation,  with  authority  to  pay 
tbe  state  license  tax  now  due,  pending  tbe 
trial  or  other  conclusion  of  the  above-entitled 
cause,  or  further  order  of  this  court"  Ttere-. 
upon,  as  appears  from  the  report  of  this  trus- 
tee, be,  by  virtue  and  authority  .of  this  order, 
accepted  tbe  "resignations  and  abandon-, 
ments"  of  all  other  directors  and  trustees 
saving  himself.  Be  then  transferred  to 
Frank  L.  Talnter  one  share  of  stock,  and  to 
John  H.  Dixon  another  share  of' stock,  and 
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then  appointed  Frank  L.  Talnter  and  Jobn  H. 
Dtxon  to  be  with  him  the  directors  of  the 
bank,  further  appointing  Frank  L.  Talnter 
secretary  of  the  corporation.  Thereafter,  at 
a  "special  meeting  of  the  board  of  directors," 
appellant  presented  two  transfers,  one  from 
M.  D.  Rainbow  to  himself  for  10  shares  of 
the  stock  of  the  corporation,  and  another 
from  Bllza  J.  Lyman  to  himself  for  5  sliares, 
and  he  caused  these  old  c^rtiflcates  to  be 
canceled  and  new  certificates  to  be  Issued  to 
him  as  the  owner  of  16  shares.  It  is  of  course 
not  explained  how  there  could  be  15  or  16 
valid  outstanding  shares  in  contemplation  of 
the  complaint  in  which  plaintiff  asserted  un- 
der oath  that  he  was  the  sole  stockholder  and 
owned  but  2  shares.  However,  he  then  pro- 
ceeded to  levy  an  assessment  of  $10  per  share, 
immediately  paying  this  assessment  upon  16 
shares,  while  "director  Frank  Ia  Tainter 
paid  to  tiimself  as  secretary  the  sum  of  $10, 
and  director  John  H.  Dixon  paid  the  sum  of 
flO  to  the  secretary  as  his  assessment  Total 
received  $180."  It  was  then  resolved  to 
"take  $110  out  of  the  funds  in  the  secre- 
tary's hands  to  pay  the  state  license  tax." 
Later,  upon  the  strength  of  tliis  assessment, 
a  delinquent  list  was  published,  the  stock 
offered  for  sale,  and  "no  bids  being  obtain- 
able, each  of  the  said  certificates  and  amounts 
was  bid  in  for  the  corporation  by  Arthur 
Crane,  trustee  and  president"  The  affairs  of 
the  corporation  being  in  this  condition,  the 
defendant  bank  of  which  appellant  was  thus 
trustee  and  president,  and  Frank  L.  Tainter 
trustee  and  secretary,  filed  its  answer  to 
Crane's  action,  which,  answer  was  verified  by 
Talnter.  It  denied  certain  of  the  allegations 
of  Crane's  complaint  Thus  it  denied  that  if 
Anderson  "bad  not  taken  possession  of  the 
assets  oa  the  17tb  day  of  July  all  or  any  of 
them  would  have  been  wasted."  It  denied 
that  there  was  only  left  of  the  estate  suf- 
ficient to  pay  the  crMitors  60  cents  on  the 
dollar,  and  averred  that  the  assets .  were 
$130,000  and  the  liabiUUea  only  $104,000,  de- 
nied that  ttie  corporation  is  insolvent,  and  de- 
nied that  it  liad  failed  to  pay  its  license  tax 
or  had  ceased  to  do  business  as  a  corporation. 
The  answer  then  proceeded  to  set  up  the 
assessment  of  whidi  we  have  spoken,  and 
once  more  averred  that': 

"^e  only  oatstandmg  shares  of  'stock  in  the 
defendant  corporation  are  18,  on  which  the  said 
assessment  was  paid,  and  which  stand  in  the 
names,  to  wit,  of  Arthur  Crane,  17  shares;  of 
Frank  L,  Tainter,  1  share." 

Thereafter,  on  June  3,  1911,  Crane  filed  a 
stipulation  in  tlie  action,  declaring  that 
"every  allegation  contained  in  the  answer  of 
the  defendant,  the  State  Savings  &  Commer- 
cial Bank,  Is  true,"  and  stipulating  "that 
Judgment  may  be  rendered  in  accordance 
therewith."  On  June  6th,  two  days  thereaft- 
er, tbe  trial  court  made  so-called  findings  of 
fact  that  aU  the  allegations  contained  in  the 
answer  were  true;  that  the  corporation  has 
"duly  and  regularly  levied  an  assessment  of 


$10  per  share  on  its  capital  stock,  and  that 
the  only  valid  outstanding  shares  of  stock  are 
18,"  of  which  Crane  owns  17  and  Tainter  one. 
The  judgment  declares  that  each  party  shall 
pay  his  and  its  own  costs;  and: 

"(2)  Pending  further  order  of  the  conrt,  said 
plaintiff,  Arthur  Crane,  shall  continue  to  act  as 
trustee  under  the  direction  of  the  court,  and 
under  the  supervision  of  the  said  stockholders. 
(3)  The  remuneration  of  the  said  trustee  may 
hereafter  be  fixed  by  the  court  on  notice  and 
hearing  duly  given." 

On  January  24, 1914,  this  appellant  moved 
the  court  to  fix  bis  fees  "for  his  services  as 
such  trustee.  Including  services  as  attorney, 
to  and  including  December  1,  1913."  The 
State  Savings  &  Commercial  Bank,  by  Tain- 
ter, its  secretary,  promptly  stipulated  that 
Crane's  motion  should  be  granted  and  his 
remuneration  fixed  at  $2,000,  which  was  the 
amount  Crane  himself  sought  In  the  mat- 
ter of  services  be  made  afiidavlt  that  be  bad 
Instituted  three  actions,  one  in  the  circuit 
court  of  the  United  States,  and  two  in  the 
superior  conrt  of  the  state,  for  the  purpose  of 
testing  the  constitutionality  of  the  seizure  of 
the  assets  of  the  State  Savings  &  Commercial 
Bank.    He  further  stated  that: 

"Notwithstanding  he  used  doe  diligence  and 
extreme  care  in  all  said  legal  work,  bis  action 
in  the  circuit  court  was  dismissed  and  the  two 
actions  in  the  superior  court  of  the  state  of 
California  were  decided  adversely  to  him." 

He  Instituted  an  appeal  to  the  Supreme 
Court  of  the  state  of  California  and  briefed 
and  argued  the  cause  there,  and  again  losing 
his  case  secured  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States.  At  the 
time  of  the  bearing  of  this  motion  the  Su- 
preme Court  of  the  United  States  bad  not 
acted  upon  the  writ  of  error,  though  it  has 
sluce  done  so,  and  again  the  decision  Is  ad- 
verse to  this  appellant  State  Sav.  Bank, 
etc.,  V.  Anderson,  165  Cat.  437,  132  Pac.  755, 
L.  R.  A.  1916B,  675;  State  Sav.  Bank,  etc.,  v. 
Anderson,  238  U.  S.  611,  35  Sup.  Ct  792,  50 
L.  Bd.  1488.  Upon  the  hearing  of  the  motlou 
the  court  denied  it,  "without  prejudice  to  its 
being  renewed  if  and  when  the  appeal  to 
the  Supreme  Conrt  of  the  United  States,  re- 
ferred to  in  the  affidavit  on  file,  is  won  by 
appellant  therein."  This  last  is  the  order 
from  which  the  present  appeal  is  taken. 

[1]  What  then  Is  the  case  presented?  It 
is  an  audacious.  Indeed  a  brazen,  effort  by  an 
interloper  into  the  affairs  of  an  insolvent  cor- 
poration to  loot  that  corporation  of  some  of 
the  moneys  doe  to  its  creditors.  And  what 
is  the  position  of  this  appellant?  Acoeptlug 
at  their  face  value  every  Statement  which 
he  makes,  and  waiving  the  obvious  inoonsist- 
ency  and  falsity  of  sane  of  tbem,  as  where 
in  the  one  place  he  asserts  that  there  are  but 
2  talld  outstanding  shares  of  the  stock  of  the 
corporation  and  that  be  owns  tliem  botik,  and 
in  the  other  that  there  are  18  abaree,  of 
which  be  owns  17,  or  that  the  corporation  is 
wholly  insolvent  and  can  pay  but  50  cents  on 
the  dollar  to  its  creditors,  while  elsewhere; 
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and  manifestly  for  tbe  purpose  of  despoiling 
It,  he  alleges  that  It  has  $2S,000  ot  assets 
ahove  aU  its  liabilities,  waiving,  we  repeat, 
these  and  like  considerations,  passing  by  the 
fact,  which  must  certainly  be  true,  that  the 
orders  and  Judgment  which  the  court  made 
were  unwittingly  and  improvldently  made,  be- 
ing presented  ex  parte,  and  treating  this  appel- 
lant, ns  he  asserts  himself  to  be,  the  owner  of 
this  corporation,  what,  then,  looking  through 
form  to  substance.  Is  the  case  presented? 
The  corporation  is  unquestionably  in  ingol- 
TBDcy  and  in  process  of  liquidation.  Without 
regard  to  the  inutility  of  the  services  which 
he  rendered  to  this  corporation  In  the  useless 
litigation  which  he  prosecuted,  the  fact  re- 
mains that  under  Ms  own  statement  It  was 
litigation  prosecuted  for  his  own  benefit,  and 
In  Its  last  analysis  it  la  but  the  case  of  an 
Insolvent  whose  assets  are  in  the  hands  of  a 
commissioner  In  bankruptcy  prosecuting,  out- 
dde  of  the  bankruptcy  court,  valueless  liti- 
gation seeking  to  take  those  assets  away 
from  the  control  of  the  bankruptcy  court  and 
asking  remuneration  for  his  abortive  efforts 
from  the  assets  In  the  control  of  the  bank- 
ruptcy court  There  was  no  occasion,  there- 
fore, for  the  trial  court  to  have  made  a  con- 
ditional order  touching  the  receiver's  compen- 
sation. It  would  have  been  a  perfectly  ap- 
propriate order,  under  the  circumstances,  for 
the  court  to  have  declared  that  whatever 
compenaatloD  this  trustee  believed  himself 
entitled  to  be  could  pay  to  himself  out  of  his 
own  personal  asttets,  but  conid  take  no  dol- 
lar of  It  from  the  assets  of  the  insolvent 
bank. 

[2]  In  conclnsloo,  this  court  has  noted  that 
this  appellant  has  prosecuted  numerous  ap- 
peals to  It,  either  In  his  own  name,  or  In 
the  name  of  one  Alice  Aalwyn,  or  In  the 
name  of  the  Aolwyn's  Law  Institute.  For 
the  most  part  these  appeals  have  been  of 
the  most  frivolous  and  foundatlonless  char- 
acter. A  certain  Indulgence  will  be  shown 
by  every  court  to  honest  Ignorance.  But  the 
time  has  passed  when  this  court  can  consider 
that  these  appeals  are  prosecuted  through 
an  ignorance  that  Is  honest.  We  cannot  con- 
trol the  pernicious  activities  of  this  appel- 
lant In  the  trial  courts.  We  can,  however, 
measurably  control  them  In  the  matter  of 
appeals  to  this  court  which  he  takes  for 
harassment,  vexation,  and  delay.  The  time 
has  come  when  it  Is  the  manifest  duty  of  this 
court  to  do  this  thing. 

The  order  appealed  from  Is  therefore  af- 
firmed, and  there  is  Imposed  upon  the  plain- 
tiff, Arthur  Crane,  a  Judgment  of  $250  dam- 
ages lor  a  firlvolons  appeal,  which  Judgment 
Is  forthwith  collectible  by  execution  at  the 
Instance  of  A.  A.  De  Llgne,  for  and  on  behalf 
of  the  respondent  herein,  and,  When  collected, 
wIU  be  added  to  the  assets  of  the  insolvent 


bank  In  the  hands  of  the  superintendent  of 
banks  for  the  benefit  of  the  creditors  thereof^ 

We  concur:    LORIOAN,  J.;  M£LVIN,  J. 


COBB  V.  CRANE  et  al.  (BECKER,  Inter- 
vener).   (S.  F.  6994.) 

(Supreme  Court  of  California.    July  25,  1918. 
Rehearing  Denied  Aug,  24,  1916.) 

1.  JiTDOifSRT  $=9824— Bab  ok  Oatsks  o»  Ac- 
tion—Puul  IN  ABATBiaCN']>— DEKUBBEB. 

Where  a  second  action  was  not  between  th« 
same  parties  as  a  first,  and  the  parties  did  not 
occupy  the  same  relative  jwsitions  as  plaintiff 
and  defendant,  demurrar  to  the  plea  in  abat»- 
ment  grounded  on  Judgment  ia  the  firat  action 
was  properly  sustained. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  1139;   Dec.  Dig.  «=»624.] 

2.  Pleadiho  <g=»259— PutA  in  Abatement— 
Amendxent. 

Where  a  second  action  was  not  between  the 
same  parties  as  a  first,  and  they  did  not  oc- 
cupy tne  same  relative  positions  as  plaintiff  and 
defendant,  the  court  properly  refused  to  permit 
a  defendant  to  amend  another  defendant's  so- 
called  plea  in  abatement  grounded  on  the  first 
action,  under  his  statement  that  be  was  "able 
to  amend  the  said  plea  In  abatement  and  state 
facts  sufficient  to  constitnte  a  plea  in  abatement 
to  said  action." 

(IM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fS  783-792;   Dec.  Dig.  «S=»25©.] 

8.  QuiETiNa  Tttle  «9l2(D— Pobsebsion. 

The  owner  of  land  does  not  have  to  be  in 
possession  to  enable  him  to  maintain  his  action 
to  quiet  title. 

[Bd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  |  8;   Dec  Dig.  «S312(1>.1 

4.  Dbfosriomb  «s>8— Rioht  to  OoKiaaaioiT 

—Continuance, 
Under  Code  Civ.  Proc.  {  595,  providing  that 
defendants  are  not  entitled  to  postponement  of 
trial  for  takinz  testimony  of  a  party,  except  <m 
a  showing  of  the  materiality  of  the  evidence  ex- 
pected to  be  obtained,  and  that  due  diligence 
has  been  nswd  to  procure  it,  in  suit  to  quiet 
title,  defendant  in  bis  pleadings  having  asserted 
that  plaintiff  was  a  mythical  person,  and  mak- 
ing no  showing  of  ment  by  his  a£Sdavit  or  any 
claim  that  plaintiff's  testimony  was  necessary 
and  material  to  defendants,  the  court  property 
refused  to  order  a  commission  to  take  plaintiff** 
testimony,  applicat^n  for  which  was  made, 
noticed  and  heard  the  day  after  that  set  for 
trial. 

[Ed.  Note.— For  other  cases,  see  DeiX)sitions, 
Cent  Dig.  ff  8,  10;    Dec  Dig.  «=38.] 

&.  Jury  «=»14(9)— Jhbt  Tbial  —  QtnsnNa 

Title. 
In  suit  to  quiet  title  by  a  plaintiff  in  posses- 
sion, the  judgment  nmking  no  mention  of  pos- 
session, defendants  were  not  entitled  to  a  juiy 
trial. 

[liU.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  75;  Dec.  Dig.  «3=9l4(9).] 

Department  2.  Appeal  from  Soperlor 
Court,  San  Mateo  County;  Geo,  H.  Badtc, 
Judge. 

Action  by  Ira  M.  Cobe  against  Arthar 
Crane  and  others,  wherein  defendant  OraM 
filed  a'  crctss-complalnt  agalort  the  3farket 
(Street  Bank  and  others,  and  Adam  Becket 
sought  to  Intervene.    £>ffotn  a  Judgment  fot 
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plalnUff  and  orders  denyliig  leave  to  file  the 
complaint  In  Intervention,  etc.,  defendants 
and  the  intervener  appeal.  Judgment  and 
orders  affirmed,  with  damages  Imposed  upon 
defendant  Arthur  Crane. 

Arthur  Crane,  C.  M.  Jennings,  and  Paul  T. 
Oliver,  all  of  San  Francisco,  for  appellants. 
P.  Ll  Benjamin,  of  Oakland,  for  respondent 

HBNSHAW,  J.  Plaintiff  sued  Arthur 
Crane,  Alice  Aalwyn,  and  Aalwyn's  Iaw  In- 
stitute, to  quiet  title  to  certain  described 
land.  He  charged  the  commencement  by  de- 
fendant Crane,  In  bis  own  name  and  In  the 
name  of  Alice  Aalwyn,  of  actions  without 
merit,  deslfimed  to  harass  and  vex  him,  to 
cloud  the  title  to  his  land  and  Interfere  with 
the  sale  of  it.  He  charged  the  Aalwyn's 
Law  Institute  to  be  a  mere;  instrumentality 
of  the  defendant  Arthur  Crane  for  the  ac- 
oompllsl^ent  of  this  same  end,  and  sought  a 
decree  quieting  his  title  against  these  de- 
fendants and  enjoining  them  from  further 
prosecution  of  any  action  asserting  or  claim- 
ing any  right,  title,  or  Interest  in  or  to  the 
land.  Defendant  Crane  filed  a  pleading 
which  be  called  a  plea  in  abatement,  answer, 
and  cross-complaint  Id  the  plea  in  abate- 
ment Alice  Aalwyn  declares  that  she  had 
previously  brought  a  suit  against  the  above- 
named  plaintiff,  asserting  ownership  in  fee 
In  herself  in  the  land,  and  seeking  to  quiet 
her  title  against  this  plaintiff;  that  all  of 
the  issues  raised  in  the  present  action  "could 
have  been  Uttgated  and  were  litigated  In  said 
cause,"  and  prior  to  tlie  commencement  of 
this  action  "Judgment  was  ordered  in  said 
former  action  disposing  of  all  of  the  issues 
as  to  the  title  of  the  property  sought  to  be 
litigated  in  this  action  as  between  this  de- 
fendant and  said  plaintiff."  OChe  pleader 
here  Is  careful  to  refrain  from  stating  in 
whose  favor  the  judgment  passed  in  that  ac- 
tion. In  fact  the  Judgment  passed  in  favor 
of  the  defendants,  one  of  whom  was  the 
plaintiff  in  this  action,  after  general  demurs 
rer  siistalned.  The  action-  of  the  trial  court 
and  its  Judgment  have  been  upheld  by  this 
court  Alice  Aalwyn,  Plaintiff  and  Appel- 
lant, V.  Ira  M.  Cobe  et  aL,  Defendants  and 
Respondents,  168  CaL  165,  142  Pac.  79.  By 
her  own  statement  to  the  foregoing  effect 
that  all  Issues  between  herself  and  plaintiff 
bad  been  litigated,  she  has  eliminated  her- 
self from  this  case. 

Adam  Becker  sought  leave  to  intervene,  bla 
attorney  in  his  proposed  complaint  In  inter- 
vention being  this  defendant  Arthur  Crane, 
and  bis  complaint  In  Intervention,  so  far  as 
can  be  determined  from  the  records,  naming 
aa  defendants  the  Market  Street  Bank,  the 
Market  Street  SecorltieB  Company,  Charles 
W.  Smltb,  Fnmk  B.  Sylvester,  S.  W.  Swa- 
bey,  A.  P.r  Martel,  Lyon.&  Hoeg,  and  60  otb- 
eca  sued  as  John  Does.  Tbe  idalntlff  in  the 
proposed  complaint  In  Intervention  asserted 
that  he  was  the  owtiet  and  entitled  to  the 


possession  "of  an  undivided  allqnot  part  of 
the  property,"  and  then  proceeded  to  set  np 
somewhat  incomprehensible  averments  of 
fraud  and  conspiracy,  which  so  far  as  they 
are  understandable  appear  to  be  precisely 
those  which  Alice  Aalwyn  attempted  In  vain 
to  plead,  as  appears  from  the  case  last  cited. 
Leave  to  file  this  complaint  In  Intervention 
was  denied,  and  properly  so.  Alpers  v.  Bliss, 
145  CaL  570,  79  Pac.  171;  Clark  v.  Kelly, 
1C3  CaL  209, 124  Pac.  846. 

[1, 2]  Defendant's  answer  seems  to  treat 
this  cross-complaint  as  an  existing  pleading 
In  the  cause,  for  the  second  answer  is  enti- 
tled "Separate  Answer  and  Defense  and  for 
Cross-Complnint  against  Said  Plaintiff  and 
against  Said  Defendants  to  Cross-Complaint." 
So  far  as  the  answer  is  concerned  it  consists 
of  denials  of  the  material  averments  of  tbe 
complaint,  not  however  denying  the  prose- 
cution of  all  tbe  litigation  pleaded  nor  tbe 
adverse  dedsicms  rendered  upon  this  litiga- 
tion, but  pleading  merely  that  it  was  not 
prosecuted  in  bad  faith  nor  for  the  purpose 
of  harassment  There  Is  in  this  no  para- 
graph alleging  any  affirmative  matter,  far 
less  setting  up  any  cross-complaint  The 
third  defense  Is  also  pleaded  as  an  "answer 
and  defense  for  cross-complaint"  This 
pleading  again  treats  all  of  the  defendants 
Impleaded  In  Beclier's  cross-complaint  In  In- 
tervention as  parties  defendant  to  the  exist- 
ing action,  which  of  course  they  were  not 
Aside  from  this,  the  material  averments  are 
that: 

"Said  defendant  Arthur  Crane  Is  the  owner 
and  bolder  of  fiye  bonds  of  $100  and  one  bond 
of  $50  of  the  issae  of  bonds  hereinafter  referred 
to.  That  said  bonds  are  a  valid  lien  and  charge 
upon  tbe  leal  property  described  in  tibe  com- 
plaint" 

Nothing  foUoiws  to  show  the  nature  of  tbe 
bonds  nor  bow  nor  when  nor  where  they 
came  to  exist,  or.  It  existent  became  a  lien 
upon  the  property.  In  this  condition  of  the 
pleadings  the  court  properly  sustained  the 
demurrer  to  Alice  Aalwyn's  plea  In  abate- 
ment It  did  not  constitute  such  a  plea. 
This  action  was  not  only  not  between  the 
same  parties,  but  the  parties  d^d  not  occupy 
the  same  relative  positions  as  plaintiff  and 
defendant  Ayres  v.  Bensley,  32  CaL  630; 
Walsworth  v.  Johnson,  41  Cal.  63;  Helf- 
rich  V.  Komer,  16  CoL  App.  436, 118  Pac  458. 
And  these  uncontroverted  facts  Utcewise  Jus- 
tided  the  court's  refusal  to  permit  the  de- 
fendant Arthur  Crane  to  amend  the  so- 
called  plea  in  abatement  under  his  statement 
that  be  was  "able  to  amend  the  sold  plea  In 
abatement  and  state  facts  sufficient  to  consti- 
tute a  plea  in  abatement  to  said  action," 
since,  for  the  reasons  given,  manifestly  he 
could  not  do  this  thing. 

[(]  Plaintiff's  complaint  was  in  the  ordi- 
nary and  usual  form  to  quiet  title,  to  which 
was  added  the  allegations  of  tbe  excessive 
and  unwarranted  litigation  brought  and  pros- 
ecuted by  Arthur  Crane  for  pniposes  oC  bar- 
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aasment.  We  are  told  by  appellants  that 
"^t  la  fatally  deficient  In  that  It  does  not 
state  any  poesesslon  or  right  of  poesesslou." 
The  owner  of  land  does  not  have  to  be  In 
possession  to  enable  hUn  to  maintain  hU  ac- 
tion to  qniet  title.  People  t.  Center,  66  Cal. 
653,  5  Pac.  263,  6  Pac.  481 ;  Brusle  v.  Gates, 
SO  Cal.  463,  22  Pac  284;  Casey  v.  Leggett, 
12S  Cal.  672,  58  Pac.  264 ;  Reiner  t.  Sdiroe- 
der,  146  Cal.  416,  80  Pac.  617.  Of  the  cases 
which  appellants  dte,  one  (Ferris  t.  Irving, 
28  Cah  645)  was  an  action  brought  under 
the  old  Practice  Act,  which  especially  pro- 
vided that  the  action  to  qnlet  title  could  be 
brought  only  by  a  party  In  possession.  Such 
of  course  is  not  the  present  law.  The  other 
(OnUer  y.  Fltzgibbons,  148  Cal.  562,  88  Pac. 
1075)  contains  nothing  that  bears  on  the 
question. 

[4]  The  court  refused  to  order  a  commls- 
Blon  to  take  the  testimony  of  plaintiff.  To 
have  granted  the  order  would  hare  worked 
an  unreasonable  delay  in  the  case.  Defend- 
ants were  served  with  summons  <m  Septem- 
ber 4,  1912,  and  the  acticm  was  set  for  trial 
on  February  20,  1913.  Upon  the  a^davlt  of 
Crane  the  application  was  made,  noticed  for, 
and  heard  on  the  following  day.  Besides 
the  fa.ct  that  defendant  Crane  had  repeated- 
ly in  his  pleadings  asserted  that  Cobe  was  a 
mythical  person,  besides  the  absence  of  any 
showing  of  diligence,  there  was  an  absence 
In  Crane's  affidavit  of  any  showing  of  merit 
or  of  any  statement  or  claim  that  the  testi- 
mony of  Cobe  was  necessary  or  material  to 
the  defendants  in  the  trial  <^  the  case.  This 
roving  commission  for  the  taking  of  the 
deposition  of  a  plaintiff,  whose  whereabouts 
the  defendants  did  not  even  seek  to  show, 
would  have  necessitated  a  continuance  of  the 
case,  and  that  postponement  the  defendants 
were  not  entitled  to,  excepting  after  a  show- 
ing of  "the  materiality  of  the  evidence  ex- 
pected to  be  obtained,  and  that  due  diligence 
had  been  used  to  procure  it"  Code  Civ. 
Proc.  i  506. 

Defendants  Crane  and  the  Aalwyn'g  Law 
Institute  objected  to  proceeding  with  the 
trial  upon  the  ground  that  It  was  not  at  Is- 
sue as  to  the  defendant  to  the  cross-com- 
plaint of  A.  F.  MarteL  There  was  no  cross- 
complaint  and  Martel  was  not  a  party  to  the 
action. 

[t]  Appellants  further  complain  that  they 
were  denied  a  trial  by  jury.  PlalntUTs  com- 
plaint was  not  that  of  a  plaintiff  out  of  ixw- 
■o—loB  aeeUag  to  recover  posaeaaion.    His 


action  was  one  simply  to  quiet  title.  The 
evidence  showed  that  plaintiff  was  in  posses- 
sion. The  Judgment  makes  no  mention  of 
possession.  Of  course  defendants  were  not 
entitled  to  a  Jury  trial  under  these  circum- 
stances. Angus  V.  Craven,  132  CaL  691,  64 
Pac.  1091.  Appellants,  however,  assert  that 
if  such  be  the  rule  of  decision  In  Angus  v. 
Craven,  it  Is  in  effect  overruled  by  the  later 
case  of  Haggln  v.  Kelly,  136  CaL  481,  69  Pac. 
140,  approving  the  decision  of  Gillespie  v. 
Gonly,  120  CaL  516,  62  Pac.  816.  Haggln  v. 
Kelly  declared  that  the  action  there  under 
consideration  was  one  at  law — In  form  eject- 
ment; that  the  essential  allegations  neces- 
sary to  such  an  action  are  the  estate  of 
plaintiff,  possession  by  defendants  at  the 
commencement  of  the  action  and  their  wrong- 
ful withholding,  and,  says  the  opinion: 

"Even  if  regarded  as  an  action  under  section 
738  of  the  Code  of  Civil  Procedure,  still  plain- 
tiffs were  entitled  to  a  jury.  Uillespie  v.  Gouly, 
120  CaL  515,  52  Pac  816." 

GiUespie  v.  Gouly  declares  that  in  an  ac- 
tlon,  though  brought  under  section  738  of 
the  Code  of  Civil  Procedure,  if  the  plaintiff 
is  out  of  possession  and  prosecutes  his  suit 
against  the  defendant  claiming  title  and  in 
possession  and  asks  for  a  restitution  of  tb« 
premises,  either  party  is  entitled  to  a  Jurj 
trial  as  matter  of  right.  The  Inapposltive- 
ness  of  these  dedaions  la  apparent,  but  the 
matter  Is  aggravated  by  the  circumstance 
that  appellants'  attorney  falsely  quotes  a 
sentence  as  the  language  of  one  or  the  other 
of  these  decisions,  which  language  is  of 
course  found  in  neither.    The  quotation  Is: 

"In  actions  aathorised  by  section  738  either 
party  is  entitled  to  jury  trial  as  matter  of 
right" 

It  would  unduly  and  unnecessarily  extend 
this  opinion  to  make  further  mention  of  the 
contentions  of  these  appellants.  Some  of 
them,  as  in  the  instance  last  cited,  are  based 
either  upon  gross  Ignorance  of  or  a  willful 
attempt  to  misrepresent  the  law. 

We  have  recently  had  occasion  to  animad- 
vert on  the  activities  of  the  defendant  Ar- 
thur Crane  In  the  matter  of  litigation  such 
as  this.  We  need  but  refer  to  the  case  of 
Crane  ▼.  State  Savings  &  Commercial  Bank, 
S.  F.  No.  6951,  159  Pac.  585. 

The  Judgment  and  orders  appealed  from 
are  affirmed,  with  damages  fixed  in  the  sum 
of  $200  Imposed  upon  defendant  Arthur 
Crane. 

We  concur:   LOBIGAN,  J.;   MBLVIN,  J. 
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BONNELI.  et  al.  r.  McLAUOHI/IN  et  al 

(S.  V.  6902.) 

(Sapreme  Court  of  California.    3vij  27,  1916. 

Rehearing  Denied  Aug.  24,  1916.) 

Deeds  «=»124(S)— CoNSTBtrcnoN  and  Opera- 
tion —  Conditions  —  Validity  —  Repuo- 
NANCT  TO  Granting  Clause. 
Where  a  deed  conveys  property  to  the  gran- 
tees and  their  heirs  forever,  a  subsequent  pro- 
vision that  the  grantees  may  not  sell  or  mort- 
gage it  during  their  natural  lives,  but  may  de- 
vise it,  is  void  because  repugnant  to  the  grant- 
ing clause. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  439;  Dee.  Dig.  «=>124(3).] 

Department  2.  Appeal  from  Superior 
Court,  Son  Benito  County;  M.  T.  DooUng, 
Judge. 

Action  by  Isabelle  M.  Bonnell,  Mary  C.  Os- 
borne, and  Kate  Breeu,  against  Thomas  Mc- 
Laughlin and  others.  Judgment  tor  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Peter  A.  Breen  and  Percy  E.  Towne,  both 
of  San  Francisco,  for  appellants.  Jean  & 
Moore,  of  HolHster,  for  respondents. 

HBNSHAW,  J.  Plaintiffs,  as  devisees  un- 
der the  will  of  James  McMahon,  deceased, 
brought  this  action  against  the  defendants 
to  recover  property,  title  to  which  vested  in 
Thomas  McLaughlin  and  Anna  McLaughlin, 
hU  wife,  under  deed  to  them  by  James  Mc- 
Mahon, plaintiffs'  testate.  They  charge  a 
forfeiture  of  the  title  in  the  McLaughlins  for 
their  breach  of  a  condition  subsequent  con- 
tained in  McMahon's  deed  to  them.  The 
other  defendants  'are  grantees  of  the  Mc- 
T.aiighiin«  of  certain  parts  of  the  land  con- 
veyed in  the  McMahon  deed.  The  complaint 
set  up  the  McMahon  conveyance  In  full,  and 
the  court  sustained  a  general  demurrer  to 
the  complaint,  and  from  the  judgment  wlilcb 
followed  this  appeal  has  been  tal^en. 

The  deed  of  McMahon  to  these  defendants 
was,  so  far  as  is  here  important,  in  the  fol- 
lowing language: 

For  a  money  consideration  expressed  as  being 
ten  dollars,  McMahon  "does  hy  these  presents 
grant,  bargain,  sell,  convey  and  confirm,  unto 
the  said  parties  of  the  second  ^rt,  and  to  their 
heirs  and  assigns,  forever,  subject  to  the  condi- 
tions herein  named,  all  that  certain  lot,  piece  or 
parcel  of  land,"  etc.  "This  grant  is  made  upon 
the  express  condition  and  limitation,  that  said 
second  parties  or  either  of  them,  shall  not  sell, 
hypothecate,  mortgage,  convev  or  alienate  the 
whole  or  any  portion  of  saia  premises  during 
their  natural  lives  but  they  may  malte  testamen- 
tary disposition  of  the  same.  Together  with  all 
and  singular  the  tenementSi  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  any 
wise  appertaining,  and  the  reversion,  and  rever- 
sions, remainder  and  remainders,  rents,  issue 
and  profits  thereof.  To  have  and  to  hold  all  and 
singular  the  said  premises  together  with  the  ap- 
purtenances, unto  the  said  parties  of  the  second 
part,  and  to  thMr  hdt»  and  assijsns  forever,  sub- 
ject to  the  limitation  and  conditions  herein  ex- 
pressed." 

The  general  demurrer  was  sustained  by 
the  court  under  the  conviction  that  the  con- 


dition subsequent  contained  a  restriction  re- 
pugnant to  the  grant  itself,  and  of  the  sound- 
ness of  its  conclusion  In  tUs  regard  no  doubt 
can  be  entertained.  In  this  state  It  has  been ' 
declared  that  where  the  granting  clause  In 
a  deed  purports  to  convey  title  in  fee  simple 
and  Is  followed  by  a  clause  prohibiting  the 
grantee  from  conveying  without  the  consent 
of  the  grantor,  the  latter  clause  is  lepognant 
to  the  interest  created  by  the  tormet,  and, 
being  in  restraint  of  allmatlon,  is  toM.  Civ. 
Code,  i  711;  Murray  v.  Oreen,  64  CaL  863, 
28  Pac.  118.  In  Maynatd  ▼.  Polbemus.  74 
CaL  141,  15  Pac.  451,  the  deed  contained  the 
proviso  that  if  the  grantee  "should  ever  sell 
any  of  the  vested  property,  it  should  be  sold 
to  the  said  De  Peyster."  Say's  this  court: 
"Construed  as  a  covenant,  it  was  merely  per- 
sonal, and  not  binding  upon  toe  heirs  or  assigns 
of  Cooper." 

As  a  condition  "it  is  unreasonable,  and 
contrary  to  the  policy  of  the  law,  l>ecause  In 
restraint  of  alienation."  In  Prey  v.  Stanley, 
110  Cal.  423,  42  Pac.  908,  the  restriction  was 
that  the  grantee  should  seU  or  convey  no 
part  of  the  land  without  the  consent  of  W. 
H.  Stanley.  This  restriction  was  not  con- 
tained in  the  deed  Itself,  but  was  in  form  a 
separate  covenant,  this  court  saying  that  the 
rule  that  conditions  in  restraint  of  aliena- 
tion when  repugnant  to  an  Interest  created, 
are  void  (Civ.  Code,  f  711)— 
"does  not  depend  upon  the  mere  form  in  which 
the  restraint  is  imposed.  It  avoids,  as  well, 
covenants  of  the  grantee  against  alienation  as 
conditionB  of  like  nature  imposed  by  the  gran- 
tor ;  such  covenant^  if  not  within  the  letter  of 
section  711  of  the  Civil  Code,  are  yet  obnoxious 
to  the  |K^cy  of  which  that  section  is  a, partial 
expression.  Greenhood  on  Public  Policy,  606, 
note  2  et  seq. ;  Uunt  v.  Wright,  47  N.  H.  400, 
93  Am.  Dec.  451,  and  cases  cited.  The  parties 
to  the  contract  of  February  23,  1892,  seem  to 
have  made  the  mistake  of  leaving  the  absolute 
title  in  Mrs.  Stanley,-  and  at  the  some  time  at- 
tempting to  destroy  an  inseparable  incident  of 
such  title." 

As  is  pointed  out  In  24  Am.  &  Eng.  Bocy. 
of  Law  O^d  Ed.)  p.  868  et  seq.,  and  note  to 
2  la  re  Wallierly,  49  Am.  St  Rep.  97,  this 
rule  is  of  well-nigh  universal  acceptance. 
In  the  latter  it  is  said: 

"Hence,  if  a  deed  or  devise  is  attended  with 
an  express  condition  that  the  beneficiaries  shall 
not  sell  or  convey  the  property,  no  perpetuity 
is  created,  because  the  condition  itself  is  void, 
and  the  fee  and  absolute  power  of  disposition 
vest  in  him." 

Further  reference  may  be  made  to  Ernst 
V.  Shinkle,  96  Ky.  608,  28  S.  W.  818;  Prltcb- 
ard  V.  Bailey,  U3  N.  C.  521,  18  S.  E.  668; 
Camp  V.  Cleary,  76  Va.  140 ;  Hardy  v.  Gallo- 
way, 111  N.  C.  519,  16  S.  B.  890,  82  Am.  St 
Rep.  828,  and  Wakefield  v.  Van  Tassell,  202 
lU.  41,  66  N.  E.  830,  65  L.  R.  A.  511,  95  Am. 
St.  Rep.  207.  Even  in  Kentucky,  where  the 
court  of  lost  resort  has  for  a  long  time 
adopted  a  modified  rule  to  the  ^ect  that  the 
restraint  will  be  upheld  if  it  appear  to  the 
chancellor  to  be  not  unreasonable,  it  is  rec- 
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ognlssed  that  the  views  of  that  court  are 
against  the  great  weight  of  authority,  and 
indeed  this  Is  expressly  declared  In  Lawsou 
V.  Llghtfoot,  84  S.  W.  739,  in  the  followlaig 
language: 

"It  must  be  conceded  that  the  great  weight  of 
authority  outside  of  Kentucky  is  to  the  effect 
that,  where  the  fee-simple  title  to  real  estate  pass- 
es under  a  deed  or  will,  any  restraint  attempted 
to  be  imposed  by  the  instrument  upon  its  aliena- 
tion by  the  grantee  or  devisee  is  to  be  treated  as 
void ;  and  such  is  clearly  the  rule  announced  by 
Mr.  Gray  in  his  excellent  work  on  Restraints  of 
Alienation.  But  the  contrary  view  has  been 
adopted  by  this  court  in  repeated  decisions." 

No  doubt  can  be  entertained  but  that  this 
limitation  or  restriction  upon  the  power  of 
alienation,  which  la  so  important  a  right  of 
ownership  where  a  fee  simple  is  conveyed, 
does  violence  to  the  interest  conveyed,  and 
is  therefore  void. 

The  ]udgxn«at  appealed  from  la  therefore 
affirmed. 

We  concur:    LORIQAN,  X;   MELVIN,  J. 


TSIPLEB  T.   Ma«sDONAID   liTJIOER  CO. 

etaL    (S.  F.  6956.) 
(Snpreme  Court  of  California.    July  26,  1916.) 

1.  Trusts  ®=>357(1)— Bona  Fide  Pdbchabeb 
—Estates  Conveyed— Sale  ConteaOt. 

A  contract  to  purchase  realty  on  which  pay- 
ments have  been  made,  being  transferable,  may 
be  mortgaged,  under  CSv.  Code,  S  2947,  permit- 
tinK  mortgage  of  any  transferable  interest  in 
realty,  and  the  mortgagee  may  therefore  be  an 
innocent  purchaser,  so  that,  under  section  2243, 
making  persons  to  whom  property  is  transferred 
in  violation  of  a  trust  involuntary  trustees,  un- 
less they  are  innocent  purchasers,  no  trust  is  cre- 
ated in  him,  though  the  property  was  transfer- 
red in  vlolati<Hi  of  the  trust. 

[Ed.  Mote. — For  other  cases,  see  Trusts,  Cent. 
Dig.  H  539-542,  550-592 ;  Dec.  Dig.  «=s>357a)J 

2.  MoKTOASES  «=al55— Bona  Fiob  Pubchas- 
EBs — Consideration— Extension  of  Tims. 

Extension  of  time  on  a  debt  is  sufficient  con- 
sideration for  a  mortgage  given  to  secure  it, 
and  the  mortgagee  may,  therefore^  be  an  inno- 
cent purchaser  fw  value. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ${  355-359 ;  Dec.  Dig.  <S=>155.] 

3.  Tbtjsts  <S=33o7(1)— Mobtqaoes— Peiobitt— 
Bona  Fide  PuBcuASEBe. 

In  the  absence  of  proof  of  notice  to  the 
mortgagee  of  a  trust  as  against  the  mortgagors, 
the  court  must  give  effect  to  the  mortgage  when 
it  antedates  of  record  the  title  acquired  by  a 
deed  to  another,  since  under  Civ.  Code,  {  856, 
the  inonmbrancer'B  rights  could  not  be  prej- 
udiced without  notice. 

[Ed.  Note.— For  other  cases,  tee  Trusts,  Cent. 
Dig.  SJ  539-642,  550-652 ;  Dec  Dig.  <®=357a).] 

4.  MoKTOAOEs   €=>154(1)  —  Validitt— Notice 
OF  Ouistandino  Equstiks. 

The  mere  fact  that  defendant  accepted  a 
note  and  mortgage  from  individuals  shortly  be- 
fore insolvency  of  the  corporation  of  which  they 
were  owners,  and  failed  to  examine  records  to 
ascertain  the  interests  of  such  parties,  is  insuffi- 
cient to  sbow  that  defendant  had  knowledge  of 
such  iiisolvancy  or  the  interest  of  the  corpora- 
tion in  the  property  mortgaged. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  JK  844-346;  Dec.  Dig.  <8=>154(1).] 


D^tartment  2.  Appeal  from  Superior 
Court,  San  Mateo  County;  Ceo.  H.  Buck, 
Judge. 

Action  by  Charles  S.  Trlpler,  trustee  of  the 
estate  of  Little  &  Walpert,  Incorporated,  In 
bankruptcy,  against  the  MacDonald  Lumber 
Company  and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  motion  for 
new  trial,  defendants  appeal.  Judgment  and 
order  reversed. 

Randolph  V.  Whiting,  of  San  Francisco, 
for  appellants.  Henry  A  Jacobs  and  Louis 
H.  Brownstone,  both  of  San  Frandsco,  for 
respondent. 

MELYIN,  J.  Defendant  appeals  from  the 
Judgment  and  fr<Hn  an  order  denying  Its  mo- 
tion for  a  new  trial. 

Plaintiff  is  the  trustee  in  bankruptcy  of 
Little  &  Walpert,  a  corporation.  He  sued 
to  quiet  title  to  certain  real  property  in  the 
county  of  San  Mateo.  MacDonald  Lumber 
Company  (a  corporation)  answered,  setting 
up  a  promissory  note  executed  by  Fannie  E. 
Uttle  and  Walter  J.  Little,  her  husband,  and 
a  mortgage  on  the  property  here  involved 
to  secure  payment  of  said  note.  Defendant 
also  pleaded  that  In  another  action  between 
the  Littles  and  the  MacDonald  Lumber  Com- 
pany there  bad  been  a  Judgment  that  the  said 
prcmilssory  note  was  a  good  and  valid  promis- 
sory note,  constituting  a  good,  valid,  ana 
binding  obligation  upon  Fannie  B.  and  Wal- 
ter J.  Little,  and  that  the  said  mortgage  was 
a  good,  valid,  and  legal  one  and  a  subsisting 
lien  upon  the  property. 

The  cause  was  duly  tried  and  the  court 
found,  among  other  things,  that  plaintiff  be- 
came trustee  in  bankruptcy  of  the  estate 
of  Little  &  Walpert,  Incorporated,  a  con- 
poration,  on  May  4,  1910 ;  that  on  the  19th 
of  June,  1907,  Burllngame  Realty  Company, 
a  corporation,  then  the  owner  of  the  real 
property  which  is  the  subject  of  this  litiga- 
tion, entered  into  a  written  agreement  with 
Fannie  E,  Little,  by  which  the  said  corpora- 
tion agreed  to  sell  and  Mrs.  Little  promised 
to  buy  the  land  at  a  total  purchase  price  of 
$1,800,  plus  certain  Interest  and  taxes ;  that 
on  June  29,  1910,  this  agreement  was  trans- 
ferred by  Mrs.  Little  to  plaintiff  as  trustee 
in  bankruptcy  of  the  estate  of  Uttle  8c  Wal- 
pert, Incorporated;  that  up  to  said  date 
last  specified  Walter  J.  Little,  president  of 
lAttle  &  Walpert,  paid  $1,346.10  on  account 
of  the  purchase  price  of  the  land ;  that  said 
money  was  drawn  without  authority  from  the 
funds  of  the  corporation;  that  the  corpora- 
tion received  no  consideration  for  It;  and 
that  no  charge  was  made  against  any  per- 
son or  persons  whomsoever  for  the  sums  so 
withdrawn.  It  was  also  found  that  on  Au- 
gust 29,  1910,  plaintiff  paid  $674.30,  the  bal- 
ance due  on  the  purchase  price  of  wid  prop- 
erty to  the  successor  of  the  Burllngame  Real- 
ty Company's  interest,  and  received  a  deed 
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which  was  i^ced  of  record  Octoher  27, 1910 ; 
that  between  June  19,  1907,  and  Angust  29, 
1910,  Walter  J.  Little  caused  a  building  to 
be  erected  on  the  property  at  a  cost  of  ap- 
proximately $4,000;  that  this  building  was 
paid  for,  In  the  same  manner  as  payments 
had  been  made  on  Mrs.  Little's  behalf  on  the 
purchase  price  of  the  land  by  moneys  drawn 
without  authority  and  without  charge  from 
the  funds  of  Little  &  W^lpert,  Incorporated ; 
that  none  of  the  moneys  drawn  for  either 
purpose  from  the  treasury  of  said  corpora- 
tlon  had  ever  been  repaid;  that  on  Febru- 
ary 26,  1910,  the  Littles  gave  their  promis- 
sory note  to  MacDonald  Lumber  Company 
for  13,316,  secured  by  their  mortgage  on 
said  real  property,  which  said  mortgage  was 
duly  recorded  in  the  following  month;  that 
the  note  and  mortgage  were  executed  to  se- 
cure the  payment  of  an  existing  indebtedness 
then  owned  and  held  by  MacDonald  Lumber 
Company  against  Little  &  Walpert,  Incor- 
porated, and  MacDonald  Lumber  Company, 
In  consideration  of  the  execution  and  de- 
Uvery  of  the  note  and  mortgage,  extended 
the  time  of  payment  of  the  Indebtedness  for 
a  period  of  two  years;  that  the  mortgage 
was  executed  within  four  months  prior  to 
the  adjudication  of  Little  &  Walpert,  Incor- 
porated, as  a  banlcrupt;  that  the  lumber 
company  had  Imowledge  of  the  insolvency  of 
the  other  corporation;  that  there  was  no 
valuable  consideration  for  the  execution  of 
the  mortgage;  that  the  said  mortgage  was 
not  accepted  by  the  MacDonald  Lumber  Com- 
pany In  good  faith  to  the  existing  creditors 
of  little  &  Walpert,  Incorporated,  but  said 
mortgage  was  executed  by  the  mortgagors 
with  intent  to  prefer  tbe  lumber  company 
over  the  other  creditors  of  the  Insolvent  cor- 
poration. The  court  found  also  that  the 
Littles,  on  the  11th  day  of  March,  1910, 
brought  an  action  whereby  they  sought  to 
have  the  note  and  mortgage  canceled;  that 
plaintiff  had  actutd  knowledge  of  the  v&a- 
dency  of  said  action;  that  said  action  had 
been  prosecuted  to  a  final  Judgment  between 
the  parties  thereto;  and  that  by  said  Judg- 
ment it  was  determined — 

'^at  said  promissory  note  was  a  good  and  valid 
promissory  note,  and  that  the  same  constitutes 
a  good,  h^pd,  and  binding  obligation  of  Fannie 
B.  Little  and  Walter  J.  Little,  her  husband, 
and  that  the  aforesaid  mortgage,  given  to  secure 
the  pnyment  of  said  note  as  aforesaid,  was  a 
valla,  legal,  and  subsisting  mortgage  upon  the 
real  property," 

Appellant  contends :  (1)  That  the  evidence 
does  not  disclose  a  resulting  or  a  construc- 
tive trust  in  f&vor  of  plaintiff;  (2)  that  U 
such  trust  Is  shown  defendant  is  not  preju- 
diced because  that  corporation  Is  an  Innocent 
mortgagee  for  value  without  notice  of  said 
trust;  (3)  that  the  evidence  does  not  sustain 
tbe  finding  that  the  property  was  purchased 
by  the  money  of  Little  &  Walpert ;  (4)  that 
no  unlawful  preference  is  shown  to  have  been 
4ven  to  aiqpellant;    (fi)  that  pJalntlff  is  es- 


topped by  the  former  Judgment;  and  «S)  that 
plaintiff's  assignor's  laches  should  l>ar  re- 
covery. 

[1]  It  will  not  be  necessary  to  consider  all 
of  these  alleged  errors  t>ecau8e  we  find  no 
evidence  in  the  record  to  supi>ort  tbe  finding 
that  the  MacDonald  Lumber  Company  was  a 
purchaser  with  notice  of  the  fact  that  the 
money  paid  for  the  property  was  drawn  from 
tile  funds  of  Little  &  Walpert,  or  with  notice 
of  the  insoirency  of  the  last-named  corpora- 
tion. Respondent  insists  that  under  sections 
853  and  2224  of  the  Civil  Code,  the  appeUant 
was  an  Involuntary  trustee  Into  whose  posses- 
sion the  property  might  he  followed.  Assam- 
ing,  but  not  conceding,  tliat  sudi  a  trust  was 
established  in  favor  of  Little  &  Walpert,  and 
tliat  Mrs.  Little  and  her  husband  were  tbe 
trustees,  MacDonald  Lumber  Company  in- 
vokes section  2243  of  tbe  Civil  Code,  which 
is  as  follows : 

"Bvery  one  to  whom  property  is  transferred 
in  violation  of  a  trust,  holds  the  same  as  an 
involuntary;  trustee  under  such  trust,  unless  h« 
purchased  it  in  good  faith,  and  for  a  valuable 
conaideration." 

It  is  true  that  Mrs.  Uttle  held  merely  a 
contract  for  the  purchase  of  the  property 
upon  which  certain  payments  had  been  made, 
but  that  was  an  interest  wtilch  might  be 
mortgaged.  Section  2947  of  tbe  Civil  Code 
provides  tliat: 

"Any  interest  in  real  property  which  is  capa- 
ble of  l>eing  transferred  may  be  mortgaged. 

MacDonald  Luml)er  Company  tlierefore  ac- 
quired a  real  Interest  in  the  land. 

[2]  Respondent  dtes  27  Cyc.  1051  to  the 
effect  that,  although  a  pre-existing  debt  will 
support  a  mortgage  given  as  security  there- 
for, a  creditor  who  takes  a  mortgage  to  se- 
cure such  a  debt  without  furnishing  any 
new  consideration  is  not  regarded  as  a  liona 
fide  purchaser  for  value.  It  is  argued  that 
the  MacDonald  Lumber  Company,  having 
taken  the  mortgage  to  secure  a  pre-existing 
debt,  is  not  entitled  to  the  equities  ot  an 
innocent  purchaser  for  value.  The  answer  to 
this  argument  is  that,  as  the  court  duly 
found,  a  new  consideration  was  created  by 
the  extensloo  of  the  time  of  payment  of  the 
indebtedness.  Such  a  consideration  la  a  good 
and  sufficient  one  for  a  mortgage.  27  C^a 
1052;  Burkle  v.  Levy,  70  Cal.  250,  U  Paa 
643;  Rohrbacher  v.  Aitken,  145  OaL  486- 
489,  78  Pac.  1054.  The  deffendant,  therefore, 
was  tbe  mortgagee  of  an  Interest  in  the  land, 
and  the  mortgage  was  supported  by  a  valid 
consideration. 

[8]  Unless  there  was  proof  that  said  de- 
fendant bad  notice  of  the  existence  of  a 
trust  in  favor  of  Little  &  VSJalpert,  the  court 
was  bound  to  give  effect  to  the  mortgage  be- 
cause it  antedaited  of  record  the  title  which 
plaintiff  acquired  by  his  deed.  Without  no- 
tice of  a  trust  the  Incumbrancer's  rights 
could  not  be  prejudiced.  Section  856,  Civ. 
Code.  We  find  in  the  record  no  testimony 
to  support  the  finding  tbat  defendant  bad 
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notice  of  the  rights  of  the  little  &  Walpert 
corporation  wbea  the  note  and  mortgage 
were  executed  and  delivered.  The  defend- 
ant's president,  Mr.  McDonald,  irho  conduct- 
ed the  negotiations,  testified  that  he  had 
no  Idea  that  any  one  had  any  interest  In 
the  land  except  Mrs.  Uttle. 

[4]  Respondent's  counsel  say  that  the  ac- 
ceptance of  the  note  and  mortgage  at  a  time 
when  the  corporation  known  as  Little  &  Wal- 
pert was  In  financial  dlfQcultles,  and  the  fail- 
are  of  appellant's  officers  even  to  make  any 
examination  of  the  records  to  ascertain  the 
interest  of  Mrs.  Little  and  her  husband, 
argues  that  the  offloers  of  defendant  were 
fnlly  cognizant  of  the  facts.  We  are  unable 
to  see  how  these  dreumstancefl  have  any 
force  tn  support  of  the  flndtnga  respecting 
defendant's  knowledge.  It  appears  that  Mr. 
and  Mrs.  Uttle  were  actually  residing  on 
the  property  when  the  note  and  mortgage 
were  delivered,  and  that  the  former  told 
Mr.  MacDonald  that  it  was  Mrs.  Little's 
property.    But  respondent's  <x>unsel  say: 

"To  prove  actual  notice  is,  in  many  lnstanc«e, 
very  difficult,  but  in  thia  regard  one  must  take 
into  consideration  all  of  the  facta  and  circum- 
atances  surrounding  the  particular  transactioa. 
The  very  circumstances  of  this  cose,  to  wit,  the 
relationship  tietween  MacDonald  Lumber  Com- 
pany, a  corporation,  and  little  &  Walpert,  In- 
corporated, a  corporation,  waa  such  as  beycmd 
any  reasonable  doubt,  to  have  made  the  Mac- 
Donald Lumber  Company  aware  of  the  financial 
condition  of  Little  &  Walpert,  Incorporated,  a 
corporation,  and  the  lower  court  taking  aU 
things  into  consideration,  so  held. 

The  relationship  between  the  corporations 
is  not  shown  by  the  record,  except  that  at 
the  time  of  the  execution  of  the  mortgage, 
as  the  books  revealed,  little  &  Walpert  owed 
the  other  corporation  a  little  more  than  the 
principal  sum  written  in  the  note.  No  testi- 
mony or  documentary  showing  that  we  have 
been  able  to  find  in  the  record  has  any  ten- 
dency to  prove  that  the  officers  ol  the  lumber 
company  should  or  could  have  known  that 
the  moneys  of  the  corporation,  and  not  the 
funds  of  Mr.  and  Mrs.  little,  were  invested 
in  the  property,  or  that  said  officers  had  no- 
tice of  the  Insolvent  condition  of  little  ft 
Walpert 

It  follows  that  the  Judgment  and  order 
must  be  reversed ;  and  it  is  so  ordered. 

We' concur:  HHN8HAW,  J.;  IXMtlOAN.J. 


IiA.  MISSA  HOMES  CO.  v.  LA  MBSA.  liBM- 

ON  GROVE  &  SPRING  VALLEY 

IRR.  DIST.  et  aL    (U  A.  4524.) 

(Supreme  Court  of  California.    July  26.  1916.) 

Watkbs  ahu  Waxes  Coubses  «=>22&— Ikbioa- 
tion  dlbtkiuts  —  inclusion  of  land  in 
MuNiciPALinis— "Municipal  Purposk." 
An  irrigation  district  may  indude  within 
Its  boundaries  a  previously  eusting  municipal- 
Ity  and  assess  for  district  purposes  land  there- 
in,  notwithstanding   Const,    art.   11,   §   19,   as 


amended  in  1911,  giving  municipalities  consti- 
tutional power  to  build  and  operate  works  tot 
supplying  their  inhabitants  with  water,  a  sys- 
tem of  irrigation  not  being  a  "municipal  pur- 
pose" within  the  scope  of  the  organization  of 
a  municipality,  and  the  water  supply  for  the 
two  corporations  being  distinct  and  for  different 
purposes. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  818;  Dec.  Dig. 
«=9226. 

For  other  definitions,  see  Words  and  Phrases. 
Viiet  and  Second  Series,  Municipal  Purposes.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County ;  T.  L.  Lewis,  Judge. 

Suit  by  La  Mesa  Homes  Company  against 
the  La  Mesa,  Lemon  Grove  &  Spring  Valley 
Irrigation  District  and  others.  From  Judg- 
ment for  defendants,  plaintiff  appeals'.  Af- 
fltmed. 

L.  L.  Boone,  of  San  Diego,  for  appellant. 
Luce  &  Luce,  of  San  Diego,  for  respondents. 

MELVIN,  J.  The  defendants  demurred  to 
the  complaint  in  this  case,  and  the  court  sus- 
tained the  demurrer  without  leave  to  amend. 
From  the  Judgment  which  followed  plaintiff 
appeal*. 

The  plaintiff  eorporati<«,  according  to  the 
averments  in  the  complaint,  owns  real  proiv 
ert7  within  the  boundaries  of  La  Mesa,  a 
dty  of  the  sixth  class,  which  is  situated 
wholly  within  the  territory  of  the  defendant 
corporation.  The  irrigation  district  was  cre- 
ated under  the  act  of  March  31,  1897,  and 
statutes  amendatory  thereto.  The  organiza- 
tion of  the  municipality  antedated  the  for- 
mation of  the  irrigation  district,  and  It  is  al- 
leged in  the  complaint  that  the  city  of  La 
Mesa  did  not  consent  to  the  establishment 
of  the  said  district  There  has  never  been 
any  contract  between  the  city  and  the  dis- 
trict for  the  supply  of  water  for  said  munlo- 
ipality  for  any  purpose  or  for  the  construc- 
tion of  any  waterworks  within  the  dty  or  to 
ebt&blish  and  operate  public  works  for  sup- 
plying the  inhabitants  of  La  Mesa  with  wa- 
ter. PlalntifTs  prt^erty  within  the  city  of 
La  Mesa  was  assessed  by  the  officers  of  the 
defeudaut,  and,  the  assessment  being  unpaid 
and  dellnguent,  the  land  was  sold  and  struck 
off  to  the  district  Plaintiff  prayed  Judg- 
ment for  the  cancellation  of  the  assessment 
on  the  grt)und  that  it — 

"waa  made  contrary  to  the  Constitution  of  the 
state  of  California  and  in  derogation  of  the 
powers  of  monioipal  corporations  under  the  Con- 
stitution of  said  state  to  eetablish  and  operate 
public  works  for  supplying  its  inhabitants  with 
water,  and  in  derogation  of  the  rights  of  said 
city  to  furnish  water  to  inhabitants  outside  of 
its  boundaries." 

The  sole  queatloti  to  be  determined  is 
whether  or  not,  under  the  present  provisiona 
of  the  Constitution  of  California,  a.  munici- 
pality may  be  Induded  within  the  bound- 
aries of  an  irrigation  district  and  land  with- 
in the  territory  of  said  munidpality  assess- 
ed for  district  purposes.    Appellant's  conten- 
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tl<«  1b  that  not  until  tbe  amendment  of  sec- 
tion 19,  art  11,  of  the  Constitution  In  1911 
conld  a  municipality  constitutionally  acquire 
and  operate  works  for  the  supplying  of  water 
both  nithla  and  outside  of  its  own  territory  ; 
but  that  since  said  amendment  the  city's 
power,  under  the  Constitution,  transcends 
any  legislative  grant  of  apparent  authority 
to  an  irrigation  district.  It  Is  argued,  there- 
fore, that  within  the  city's  territory  the  pow- 
er of  the  irrigation  district  is  suspended  be- 
cause two  municipal  corporations  may  not, 
within  the  same  territory,  eserdse  the  same 
authority,  juriMliction,  and  privileges.  Be- 
fore the  amendment  to  section  19,  art  11, 
of  the  Constitution  that  section  was  as  fol- 
lows': 

"In  any  city  where  there  are  no  public  works 
owned  and  controlled  by  the  municipality  for 
supplying  the  same  with  water  or  artificial  light, 
any  individual,  or  any  company  duly  incorporat- 
ed for  such  purpose  under  and  by  authority  of 
the  laws  of  this  state,  shall,  under  the  direction 
of  the  superintendent  of  streets,  or  other  officer 
in  control  thereof,  and  under  such  general  regu- 
lations  as  the  municipahty  may  prescribe  for 
damages  and  indemnity  for  damages,  have  the 
privilege  of  using  the  public  streets  and  thor- 
oughfares thereof,  and  of  laying  down  pipes 
and  conduits  therein,  and  connections  therewith, 
so  far  as  may  be  necessary  for  introducing  into 
and  supplying  such  city  and  its  inhabitants  ei- 
ther with  gaslight  or  other  illuminating  light, 
or  with  fresh  water  for  domestic  and  aU  other 
purposes,  upon  the  condition  that  the  munidpal 
government  shall  have  the  right  to  regulate  the 
charges  thereof." 

Since  the  amendment  the  section  has  been 
as  follows: 

"Any  municipal  corporation  may  establish  and 
operate  public  works  for  supplying  its  inhabi- 
tants witii  ligbt,  water,  power,  heat,  transporta- 
tion, telephone  service  or  other  means  of  com- 
munication. Such  works  may  be  acquired  by 
original  construction  or  b:^  the  purchase  of  ex- 
isting works,  including  their  franchises,  or  both. 
Persons  or  corporations  mav  establish  and  op- 
erate worlds  for  supplying  the  inhabitants  with 
such  services  upon  such  conditions  and  under 
such  regulations  as  tbe  municipality  may  pre- 
scribe under  its  organic  law,  on  condition  that 
the  municipal  government  shall  have  the  right 
to  regulate  the  charges  thereof.  A  municipal 
corporation  may  furnish  such  services  to  \i\- 
liabitauts  outside  its  boundaries ;  provided,  that 
it  shall  not  furnish  any  service  to  the  inhab- 
itants of  any  other  municipality  owning  or  oper- 
ating works  supplying  the  same  service  to  such 
inhabitants,  without  the  consent  of  such  other 
municipality,  expressed  by  ordinance." 

Appellant  concedes  that  some  dtlea  had 
the  authority  to  establish  and  actually  had 
constructed  water  systemsr  when  tbe  section 
was  In  Its  earlier  form,  bat  tbe  argument  is 
that  they  were  operating  under  legislatlTe 
authority  only;  that  their  dignity  as  sup- 
pliers of  %vater  was  no  greater  than  that  of 
Irrigation  districts  which  were  also  creatures 
of  legislative  creation,  but  that,  being  now 
Tested  under  the  Constitution  with  power 
to  supply  water  (for  irrigation  as  well  as 
for  other  purposes),  they  may  not  be  brought 
under  the  dominion  of  irrigation  districts 
within  which  their  respective  territories  may 
be   located.     Granting   appellant's   premise 


that  the  Constitntion  now  gives  to  municipal 
corporations  a  right  to  build  and  operate 
works  for  supplying  their  Inhabitants  with 
water  whicb  such  corporntioos  oould  previous- 
ly obtain  only  by  legislative  grace  through 
general  laws,  special  statutes,  or  charter 
provisions,  it  does  not  follow  that  a  munici- 
pality such  as  the  city  of  ha.  Hesa  may  not 
be  included  within  the  territory  of  an  irri- 
gation district  and  its  lands  assessed  for  the 
purpose  of  carrying  ont  a  scheme  of  irriga- 
tion for  the  benefit  of  a  large  number  of  peo- 
ple and  an  area  much  greater  than  that  with- 
in the  limits  of  the  city.  There  is  no  essen- 
tial diflterence  between  tbe  power  to  build 
waterworks  and  to  supply  water,  given  to  a 
city  by  a  statute  and  that  conferred  by  the 
Constitution,  except  that  in  <me  case  the 
source  of  the  privilege  is  the  Legislature 
and  in  the  other  the  people  themselves  be- 
stow it.  Ther^ore  the  decisions  dted  by 
respondent  are  as  apt  now  as  they  were  be- 
fore the  change  in  the  Constitutloo  to  which 
appellant  has  called  our  attention.  It  has 
been  h^d  that  the  inclusion  of  a  city  or  town 
within  the  boundaries  of  such  a  district  as 
this  neither  renders  the  act  anthorizlng  the 
formation  of  irrigation  districts  unconstitu- 
tional nor  invalidates  the  organization  of  the 
district  Board  of  Directors,  etc.,  v.  Tregea, 
88  Cal.  334,  26  Pac.  237.  In  re  Madera  Irri- 
gation District,  92  Cal.  296,  344,  28  Pac 
675,  676  (U  L.  B.  A.  756,  27  Am.  St  Rep.  106), 
is  authority  for  the  same  principle.  In  tbe 
opinion  in  that  case  the  following  language 
is  used: 

"Neither  is  it  in  violation  of  the  Constitntion 
to  incorporate  into  such  district  a  town  or  city 
that  has  beea  incorporated  for  other  munidpiu 
purposes.  A  system  of  irrigation  contemplated 
by  the  act  in  question  cannot  be  considered  as 
a  'municipal  porpose'  wrthm  the  aoope  of  the 
organization  of  a  city  or  town,  and  there  can  be 
no  conflict  between  a  corporation  organized  un- 
der the  act  to  produce  a  system  of  irrigation 
within  the  district,  and  the  municipal  incorpora- 
tion of  the  town  of  Madera.  A  water  supply 
for  tbe  two  corporations  is  distinct  and  for  dif- 
ferent purposes.  The  liability  of  the  inhabitants 
of  tbe  town  of  Madera  for  tbe  bonded  indebted- 
ness of  the  Madera  Irrigation  District  as  well 
as  for  that  of  tbeir  own  municipsUtjr,  does  not 
impair  the  validity  of  the  organization  of  tbe 
district.  It  is  a  Uability  of  the  same  character 
as  rests  upon  the  Inhabitants  of  any  town  for 
its  pn^Dortion  of  aU  the-  indebtedness  of  the 
county  within  which  it  is  situated." 

The  sante  rule  has  been  followed  in  Ida^o. 
Nampa  Irrigation  District  v.  Brose,  11  Idaho, 
474,  485,  83  Pac.  499. 

While  there  is  not  a  complete  analogy  be- 
tween sanitary  districts  and  irrigation  dis- 
tricts there  are  points  of  similarity  whidi 
make  some  authorities  applicable  to  both. 
One  of  these  is  Pixley  ▼.  Saunders,  168  CaL 
162,  160,  141  Pac.  816,  818,  In  which  it  was 
said  that: 

"In  enacting  the  Sanitair  District  Acts,  the 
Legislature  had  in  mind  the  sanitation  of  any 
territory  which  might  conveniently  be  served 
by  a  single  system,  whether  wholly  unincorpo- 
rated or  not,  and  that  a  sanitary  district  form- 
ed under  said  act  preserves  its  identity  and  re^ 
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tains  its  powers  over  the  whole  territory,  except 
in  the  event  of  its  complete  absorption  by  a  mu- 
nicipality." 

The  court  was  there  considering  the  con- 
tentiou  that  a  municipal  corporation,  clothed 
with  constitutional  ability  to  pass  laws  per- 
taining to  public  health,  may  not  be  subject 
to  the  authority  of  a  sanitary  district  of 
whldi  it  forms  a  territorial  fraction.  Yet 
It  was  held  that  the  powers  and  the  identity 
of  the  district  were  preserved.  By  a  parity 
of  reasoning  we  may  say  that  the  functions 
and  the  autonomy  of  the  respondent  corpora- 
tion at  bar  are  not  destroyed,  nor  even  im- 
paired, by  the  circumstance  that  the  Consti- 
tution grants  to  the  city  in  which  appellant's 
lands  are  situated  the  privilege  of  building 
and  operating  waterworks. 

It  follows  from  the  foregoing  discussion 
that  the  judgment  must  be  affirmed;  and  It 
Is  so  ordered. 

"We  concur:  ANGELLOm,  O.  J. ;  SHAW, 
J.;  SLOSS,  J.;  LOBJGAN,  J.;  HENSHAW, 
J.;  LAWLOR,  J. 


GALIiiliJNER  ▼.  HONEyOCTT,  County 

Auditor.     (Sac.  2510.) 

(Supreme  Court  of  California.    July  22,  1916.) 

1.  OrncEBs     «8=sl00(l)  —  Coicpensatiow  — 
Change. 

The  legislature  may  change  the  mode  of 
compensation  of  an  officer  after  his  election  from 
tees  or  per  diem  to  salary,  but  cannot,  in  view 
of  Const  art.  11,  {  9,  increase  bis  compensa- 
tion. 

[Ed.  Notft— For  other  cases,  see  Officers. 
£!?iJ^?;  **  ^^2,  163,  155-167;  De&  Dig: 
^»100(1).] 

2.  Officebs  «=3lOO(l)— Compensation— Stat- 
utes— Validity. 

Const,  art.  11,  {  9,  prohibits  increase  of 
compensation  after  election  or  during  term  of 
county  officer.  PoL  Code,  $  4271,  fixed  compen- 
sation of  supervisors  at  $1,200  per  year,  plus 
25  cents  per  mile  traveled  while  acting  as  road 
commissioner,  not  to  exceed  $000  per  annum. 
St.  1015,  p.  1040,  amended  section  •&71  to  pro- 
vide flat  compensation  of  $1,800  per  year,  de- 
claring that  as  a  fact  the  compensation  was 
not  increased,  and  applying  the  act  to  the  then 
incumbents.  Meld,  that,  in  view  of  the  neces- 
sary presumption  in  favor  of  legislation,  and  in 
the  absence  of  proof  that  it  was  not  necessary 
for  a  supervisor  to  travel  2,400  miles  per  year 
as  road  commismoner,  the  statnte  was  not 
invalid  for  increasing  compensation  during  term. 
CEd.  Note.— For  other  cases,  see  Officers,  Cent. 
IMg.  fl  152.  153,  155-157;  Dec.  Dig.  *=» 
100(1).] 

3.  Officers  <S=>106(1)— Compensation— Stat- 
utes—Vaxj  DITT. 

No  express  finding  by  the  Iiegislature  that 
an  act  does  not  increase  compensation  of  coun- 
ty officers  is  necessary  to  validate  the  act. 

UM.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.    S|    162,   163,   166-167;     Dec.   Dig.   «=» 

4.  Officebs  «=»100(1)— Compensation— Stat- 
btes—Vauditt. 

Although  St.  1916,  p.  1040,  as  to  compensa- 
tion of  supervisions,  in  terms  applied  to  all  in- 


cumbents, the  mere  fact  that  two  of  six  mem- 
bers were  elected  under  an  earlier  statute  at  a 
lower  compensation  does  not  invalidote  the  act 
under  Const,  art.  11,  i  9,  prohibiting  increase 
of  compensation  during  term,  nor  prevent  appli- 
cation of  the  act  to  competent  parties ;  Ute  ms* 
ability  being  personal. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  §j!  152,  153,  165-167;  Dec  Dig.  «=> 
100(1), J 

6.  Mandamus  €=s»23(1)— Who  Mat  Apply— 

"Beneficially  Interested." 
Under  St.  1915,  p.  1040,  providing  a  flat 
salary  of  $1,800  to  supervisors,  amending  Pol. 
Code,  S  4271,  allowing  salary  of  $1,200  and  fees 
of  $600,  although  compensation  was  not  in- 
creased, an  incumbent  is  a  person  "beneficialiy 
interested"  so  as  to  entitle  him  to  a  writ  of 
mandate  to  enforce  his  right. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §(  55-58;   Dee.  Dig.  <S=»23(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Beneficially  Inter- 
ested.] 

In  Bank.  Appeal  from  Superior  Court, 
Madera  County ;  W.  M.  Conley,  Judge. 

Petition  for  writ  of  mandate  by  J.  P.  Ga- 
leener  against  A.  S.  Honeycutt,  Auditor  of 
Madera  County.  From  a  Judgment  for  plaln- 
tiff  on  defendant's  refusal  to  answer  after 
demurrer  to  the  amended  petition  was  over- 
ruled, defendant  appealed  to  the  Third  Dis- 
trict Court  of  Appeal,  which,  after  decision, 
transferred  the  case  to  the  Supreme  Court 
Judgment  affirmed. 

Stanley  Murray,  of  Madera,  for  appellant 
F.  A.  Fee^  of  Madera,  for  respondent 

ANGELLOTTI,  O.  J.  The  court  below 
overmled  a  demurrer  to  plaintiff's  amended 
petition  for  a  writ  of  mandate^  and,  defend- 
ant declining  to  answer,  gave  Judgment  for 
plaintiff.  This  is  an  appeal  from  said  Judg- 
ment, taken  to  the  District  Court  of  Appeal 
of  the  Third  Appellate  District,  and  trans- 
ferred to  this  court  for  determination  after 
decision  by  said  district  court  of  appeal. 

Practically  only  two  questions  are  raised 
by  appellant's  briefs.  The  facts  material 
thereto  are  substantially  alleged  tn  the  peti- 
tion as  follows:  Plaintiff  was  elected  to  the 
office  of  supervisor  of  Madera  county  at  the 
general  state  election  In  1914,  and  ever  since 
the  1st  Monday  of  January,  1915,  has  been 
one  of  the  five  supervisors  of  that  county. 
At  the  time  of  his  election  the  statute  fixing 
the  compensation  of  supervisor  of  Madera 
county  (secUon  4271,  PoL  Code)  was  as  fol- 
lows: 

"Each  member  of  the  board  of  supervisors 
one  thousand  two  hundred  dollars  per  annum 
and  twenty-five  cents  per  mile  while  traveling 
from  their  respective  residence  to  the  county 
seat  not  more  than  once  each  month ;  and  pro- 
vided, further,  that  said  supervisors  shall  act  as 
road  comraissioners  in  their  respective  districts, 
which  offices  are  hereby  created  and  ^all  receive 
for  the  service  of  such  road  commissioner  mil- 
eage at  the  rate  of  twenty-five  cents  per  mile  for 
all  distances  actually  traveled  by  them  in  the 
discharge  of  their  duty  as  such  rood  commission- 
er ;   and  provided,  further,  tiiat  such  mileage  as 
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road  commiasioner  shall  not  in  any  one  year 
exceed  tbe  sum  of  six  hundred  dollars  for  any 
one  of  said  road  commisBioners." 

By  act  approved  June  1.  1918  (Stats.  1915, 
p.  1040),  this  provision  was  amended  to  read 
as  follows: 

"Each  member  of  the  board  of  aupervisors, 
righteen  hundred  dollars  per  annum,  in  full  pay- 
ment of  services  as  member  of  the  board  of  su- 
pervisors, as  member  of  the  board  of  equaliza- 
tion and  as  road  commissioner,  and  twenty-five 
cents  per  mile  while  traveling  from  his  resi- 
dence to  the  county  seat  not  more  than  once 
each  month.  It  is  hereby  found  as  a  fact  that 
the  changes  provided  for  in  this  subdivision  do 
not  work  an  increase  in  compensation  of  this 
office,  and  it  is  intended  that  tno  same  shall  ap- 
ply immediately  to  the  present  incumbents." 

So  far  as  services  as  a  member  of  the 
board  of  equalization  are  concerned,  they 
have  at  all  times  been  required.  Plaintiff 
demanded  of  defendant  that  he  draw  his 
warrant  on  the  county  treasurer  for  his 
compensation  for  September,  1915,  In  accord 
with  the  provisions  of  this  amendment,  and, 
defendant  refusing  to  do  so,  this  proceeding 
was  instituted.  It  should  be  added  that  two 
of  the  five  supervisors  of  Madera  county 
were  elected  at  the  state  election  of  the  year 
1912  for  a  term  of  four  years,  and  that  the 
fixed  compensation  of  each  member  of  the 
board  of  supervisors  at  that  time  was  $1,- 
200  per  annum,  and  25  cents  per  mile  while 
traveling  from  his  residence  to  the  county 
seat,  not  more  than  once  each  month,  there 
being  no  allowance  for  his  services  or  mile- 
age as  road  commissioner.  Stats.  1911,  p. 
230. 

[1-3]  Supervisors  are  county  officers.  By 
section  9,  art  11,  of  the  Constitution,  it  Is 
provided: 

"The  compensation  of  any  county  •  •  • 
oiBcer  shall  not  be  increased  after  his  election 
or  daring  bis  term  of  office^    •    •    •  " 

It  is  claimed  that  tbe  application  of  tbe 
amendment  of  1915  to  plaintiff  during  the 
term  that  he  is  now  serving  would  be  to  in- 
crease his  compensation  after  his  election 
and  during  his  term  of  office,  in  violation  of 
this  constitutional  provision.  So  far  as  any 
supervisor  of  Madera  county  elected  at  the 
general  state  election  of  1914  Is  concerned, 
the  only  change  made  by  tbe  amendment  of 
1915  in  the  law  as  to  his  compensation  as 
it  existed  at  the  time  of  his  election  was  to 
make  the  same  $1,800  per  annum  for  all  serv- 
ices rendered  by  blm  as  supervisor  and  road 
commissioner.  Instead  of  $1,200,  plus  25 
cents  per  mile  for  all  distances  actually  trav- 
eled by  him  In  tbe  discbarge  of  bis  duty  as 
road  commissioner,  not  exceeding  In  any  one 
year  |600.  In  tbe  light  of  the  presumption 
that  obtains  In  favor  of  the  raUdlty  of  a  leg- 
islative enactment,  we  must  assume  that  the 
Legislature  was  simply  adopting  a  different 
mode  from  that  previously  obtaining  of  com- 
pensating such  officer  for  Us  service*  as 
road  commissioner.  Theretofore  tbe  com- 
pensation fixed  for  his  "services"  as  road 
commissioner,  wbicb  position  every  superris- 


or  holds  ex  officio  (Pol.  Code,  (  2641),  was 
"mileage"  at  tbe  rate  of  25  cents  per  mile 
for  each  mile  actually  traveled  in  the  dis- 
charge of  his  duty,  not  exceeding  $600  per 
annum.  By  the  change  he  was  given  $600  per 
annum  for  all  such  services.  It  Is  thorough- 
ly settled  that  the  Legislature  may  change 
the  mode  of  compensation  of  an  officer  after 
his  election  from  fees  or  per  diem  to  salary, 
provided  that  in  so  doing  it  does  not  In 
fact  Increase  his  compensation.  Vail  v.  San 
Diego  Co.,  126  CnL  35,  58  Pac.  392;  McCanley 
V.  Cnlbert,  144  Cal.  276,  77  Pac.  923 ;  Crock- 
ett v.  Mathews,  157  Cal.  153,  106  Pac.  575. 
Of  course,  there  is  no  distinction  In  prin- 
ciple in  this  connection  betwe.»n  fet-s  per 
diem  and  mileage.  In  doing  this,  however, 
the  Legislature  may  not  Increase  ttie  officer's 
compensation,  for  the  constitutional  provi- 
sion prohibits  any  increase.  If  the  legisla- 
tive enactment  shows  on  its  face  that  tbe 
change  does  In  fact  increase  the  compensa- 
tion of  an  Incnmbent  It  Is  void  as  to  him, 
and,  of  conrse,  the  Legislature  in  such  a 
case  could  not  avoid  tbe  inhibition  of  the 
Constitution  by  making  a  finding  to  the  ef- 
fect that  no  increase  In  compensation  is  ac- 
complished by  the  change,  when  It  Is  appar- 
ent from  the  law  Itself  that  there  Is  an  in- 
crease. But  It  is  not  apparent  here  that 
any  Increase  In  compensation  was  effected  by 
tbe  change.  There  Is  absolutely  nothing  on 
the  face  of  the  law  to  show  that  each  snper- 
vlsor  of  Madera  county  is  not  required  to 
actually  travel  at  least  2,400  miles  each  year 
In  the  proper  discbarge  of  his  duties  as  road 
commissioner,  and  that  such  was  the  condi- 
tion In  both  tbe  years  1914  and  1915.  If 
such  a  condition  is  possible,  we  most  assnme 
in  favor  of  the  legtalattve  enactment  that  It 
existed,  for  as  was  said  by  Chief  Justice 
Beatty  In  Smith  v.  Mathews,  155  Cat  752, 
756,  103  Pac.  199,  201,  the  doctrine  of  Steven- 
son V.  Colgan,  91  OaL  649,  27  Pac.  1089,  14 
U  R.  A.  459,  2S  Am.  St  Rep.  230,  never 
since  questioned  by  this  court  is  that: 

"When  the  right  to  enact  a  law  depends  upon 
the  existencp  of  a  tact  the  passage  of  the  act 
implies,  and  the  conclusive  presumption  is,  that 
the  Governor  and  the  Legislature  have  pei^orm- 
ed  their  duty,  and  ascertained  Uie  existence  of 
the  fact  before  enacting  or  approving  the  law — 
a  decision  which  the  oonrts  have  no  right  to 
question  or  review." 

Smith  V.  Mathews,  supra,  was  a  case  In- 
volving a  change  in  mode  of  compensation  of 
Justices  and  constables  from  per  diem  to  sal- 
ary, which  finally  was  decided  on  the  iwint 
that  tbe  change  waa  not  intended  by  tbe 
Legislature  to  affect  Incumbents,  a  result 
that  cannot  be  reached  in  the  case  at  bar, 
in  view  of  the  express  language  showing  the 
contrary.  Bnt  in  tbe  later  case  of  Crodcett 
T.  Mathews,  1S7  Cal.  163,  106  Pac.  675,  In- 
volving a  similar  change  In  mode  of  com- 
pensation of  Justices  and  constatJles,  where 
the  Intent  to  make  It  applicable  to  Incum- 
bents was   apparent   tits  ooort  bdd  that 


Digitized  by 


Google 


CftL) 


KASTON  T.  UNITED  TBADE  SCHOOI*  CONTRACTIKO  00. 


697 


there  was  no  probiblted  Increase  of  com- 
pensation.   It  was  said  In  the  opinion: 

"Nor  is  it  disputed,  the  act  before  us  not  dis- 
doEioR  whetlier  or  not  the  salary  system  of  com- 
pensation snbstituted  thereby  for  the  fee  system 
does  produce  an  incrense  of  compensation  for 
jnstices  and  constables,  tltat,  if  the  act  aufii- 
<acntly  shoe's  the  intent  that  the  now  system 
shall  affect  incumbents,  the  conclusive  presump- 
tion is  that  the  Governor  and  the  Legislature 
have  investigated,  ascertained,  and  determined 
that  the  change  does  not  result  in  an  increase  of 
compensation,  a  fact  essential  to  a  valid  law 
affecting  incumbents,  and  that  the  courts  have 
no  right  to  question  or  review  the  determination 
o<  the  legislative  branch  of  the  state  in  that  re- 
gard. This  is  the  doctrine  established  by  Ste- 
venson V.  Colgan,  91  Cal.  849  [27  Pac.  1089, 
14  li.  R.  A.  469,  25  Am.  St.  Rep.  2301.  See, 
ahm.  Smith  y.  Mathews,  16S  CaL  752  [W8  Pac. 
199]." 

This  wonld  be  true  even  in  the  absence  of 
an  iezpress  finding  by  Uie  Legislature  In  the 
act  Itself,  for  no  express  finding  is  essential, 
and.  Indeed,  we  doubt  If  such  express  finding 
bas  any  efficacy  whatever,  except  In  the  way 
of  making  more  emphatic  the  intent  of  the 
Legislature  that  the  change  shall  be  applica- 
ble to  iDcumbeuts.  In  view  of  the  authori- 
ties it  cannot  be  held  by  the  court  that  to 
give  to  petitioner  the  compensation  fixed  by 
the  amendment  of  1915  would  be  to  Increase 
the  compensation  fixed  by  the  law  In  force 
at  the  time  of  his  election. 

[4]  It  may  be  conceded  that  as  to  the  two 
supervisors  elected  In  1912  both  the  amend- 
ment of  1913  and  that  of  1915  were  inoper- 
atlve,  because  to  apply  them  to  such,  super- 
visors would  increase  their  compensation  be- 
yond that  fixed  by  the  law  in  force  at  the 
time  of  their  election.  But  this  fact  cannot 
operate  to  suspend  the  application  of  either 
amendment  to  the  other  Buperrisors  elected 
■obsequent  to  the  amendment  of  1913.  The 
point  appears  to  be  that  as  the  Legislature 
la  required  to  regulate  the  compeusatlon  of 
officers  "in  proportion  to  their  duties,"  and 
that  as  the  courts  must  asatune  that  the  du- 
ties of  each  of  the  siqiervisors  of  Madera 
county  are  the  same,  a  statute  increasing  the 
compensation  of  supervisors  cannot  be  op- 
eratirely  effective  until  the  situation  Is  such 
that  all  of  the  supervisors  may  be  entitled  to 
the  same  compensation.  We  are  satisfied 
that  this  claim  must  be  held  to  be  unfound- 
ed. Of  course  the  Legislature  In  regulating 
tbe  compensation  of  officers  must  regulate  It 
"In  proportion  to  duties"  (section  5,  art  11, 
Const.),  and  any  attempted  discrimination  by 
tbe  Legislature  between  officers  whose  duties 
axe  the  same  In  all  respects  would  be  a  vio- 
lation of  this  provision.  For  Instance,  if  the 
Legislature  had  here  provided  that  the  sal- 
ary of  the  supervisors  of  three  of  the  super- 
visor districts  of  Madera  county  should,  be 
91,800  per  annum,  and  that  of  the  snper- 
vlsora  of  the  other  two  districts  should  be 
$1,200  per  annum,  we  wonld  have  a  case  in 
which  aj^ellant'fl  contention  would  be  per- 
tinent,   phat  Is  the  kind  of  a  case,  in  prin- 


ciple, that  tbe  court  had  before  it  In.  Tucker 
V.  Bamum,  144  Cal.  266,  77  Pac.  919,  relative 
to  compensation  of  justices  of  the  peace,  re- 
lied on  by  him,  but  which  Is  not  at  all  in 
point  here.  The  law  construed  in  this  pro- 
ceeding fixes  the  same  compensation  for  each 
and  all  of  the  supervisors  of  Madera  county. 
That  by  reason  of  the  constitutional  provi- 
sion prohibiting  an  Increase  of  compensation 
to  an  officer  after  his  election,  the  change 
made  thereby  cannot  affect  two  of  the  super- 
visors, but  must  remain  in  abeyance  during 
the  term  of  their  particular  offices  for  which 
they  were  elected,  simply  because  It  cannot 
constitutionally  operate  as  to  them  for  such 
terms  (see  Harrison  v.  Colgan,  148  CaL  73, 
82  Pac.  674)  In  no  way  affects  its  validity  as 
a  law,  does  not  prevent  It  from  operating  in 
so  tar  as  It  can  constitutionally  operate,  and 
does  not  preclude  the  other  supervisors  as  to 
whom  no  Increase  is  forbidden  by  the  Consti- 
tution from  receiving  thereunder.  'This  is 
clearly  intimated  by  language  used  In  Harri- 
son V.  Colgan,  supra.  That  an  incmnbent 
may  not  receive  an  Increase  of  compensation 
In  view  of  this  constitutional  provision  Is 
really  a  matter  personal  to  him,  which  can- 
not fairly  be  said  to  affect  the  matter  of  com- 
pensation provided  "by  law  for  the  office.  By 
the  constitutional  provision  be  is  precluded 
from  receiving  the  Increase  In  compensation 
made  for  the  office  during  the  term  for  which 
be  was  elected.  As  to  him,  as  has  been  said, 
the  old  law  remains  in  full  effect  during 
such  term.  Smith  v.  Mathews,  supra ;  Har- 
rison V.  Colgan,  supra. 

[S]  There  is  no  force  whatever  In  the  point 
made  In  the  answer  to  the  petition  for  a 
hearing  in  this  court  that  petitioner  is  not  a 
party  "beneficially  Interested,"  and  therefore 
not  entitled  to  a  writ  of  mandate,  if  it  be 
true  that  no  Increase  of  compensation  was 
effected  by  the  change.  Within  the  meaning 
of  the  term  as  used  in  our  law,  he  Is  "ben- 
eficially Interested"  In  obtaining  the  compen- 
sation Incident  to  his  office  in  the  amount 
and  according  to  the  mode  fixed  by  tbe  law^ 

The  Judgment  Is  affirmed. 

We  omcur:  SHAW,  J.;  MBLVIN,  J.; 
SLOS8,  J. ;  LORIQAN,  J. ;  HENSHAW,  J. ; 
LAWLOR,  J. 


EASTON  et  ux.  v.  UNITED  TRADE 

SCHOOL  CONTRACTING  CO. 

(L.  A.  3614.) 

(Supreme  Court  of  California.    July  27,  1916.) 
1.  Mastxb  ano  Sebvant  «=>301(1>— iNruBiKS 

TO   THIBD    PEBSON — SeBV ant's    NlQLiajCNCE. 

A  school,  teaching  automobile  driving,  ii 
liable  where  its  emploj7£  allows  a  student  ta 
operate  a  machine  during  an  instruction  trip, 
and  his  inexi>erience  results  in  injury  to  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Master  au^ 
Servant,  Cent  Dig.  H  1210,  1216;    Dee.  Dig. 

«=301(1).] 
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2.  Dauages  «=»52—<3H0ONDft— Fright  Fol- 
1,0 WING  Physical  Injttbt. 

Fright  is  ta  element  of  damages  where  it 
accompanies  or  follows  a  wron^ul  physical 
injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  jf  100,  255;   Dec.  Dig!  «=352.] 

3.  Damages  €=52— Remotb— Pbioht  With- 
out Physical  Injt;by. 

Mental  suffering  or  fright  alone  will  not 
support  an  action   for  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  JS  100,  255;    Dec.  Dig.  <g=>52.] 

4.  Dauaoeb  «=>132(5)— Excessiye  Damages. 

Five  thousand  dollars  damages  held  not  ex- 
cessive where  defendant's  automobile  knocked 
plaintiff  out  of  her  seat  in  a  buggy  and  caused 
her  to  have  one  or  two  miscarriages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  376;  Dec.  Dig.  «=»132(5).] 

5.  Husband  and  Wife  <®=>238(2)  —  Action 
FOE  Injuries  to  Wifk— Recovery  of  Hus- 
band's ElXPENBES. 

In  an  action  brought  by  a  husband  and 
wife  to  .recover  for  injuries  sustained  by  the 
wife,  there  can  be  no  recovery  for  expenses  in- 
curred b^  the  husband  or  for  the  value  to  him 
of  his  wife's  services,  etc. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  }  854;   Dec.  Dig.  «=s»238(2).] 

6.  Evidence  «=9528(2)— Expert  Testimony- 
Effect  OF  Injuby. 

A  physician's  testimony  that  in  his  opinion 
plaintiff's  second  miscarriage,  as  well  as  the 
first,  was  due  to  the  injury,  is  admissible;  its 
weight  being  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Ehridence, 
Cent   Dig.    }  2387;    Dec.   Dig.   «=>628(2).] 

7.  Master  and  Sebvant  «=>330(2)— Injuries 
TO  Third  Person— Evidence. 

Where  defendant's  emplo:^^  allowed  a  stu- 
dent to  operate  a  machine  during  an  instruction 
trip,  testimony  that  such  student  was  not  a 
qualified  driver  is  material  on  the  question 
whether  the  car  bad  a  competent  driver. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  1271;  Dec  Dig.  «=> 
330(^.1 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  John  M.  Tort:, 
Judge. 

Action  by  C.  M.  Easton  and  Mary  E.  Bas- 
ton,  his  wife,  against  the  United  Trade  School 
Contracting  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

J.  E.  Coberly,  B.  A.  Finch,  and  Scarbor- 
ough &  Bowen,  all  of  Los  Angeles,  for  appel- 
lant. Bay  Howard,  of  Los  Angeles,  for  re- 
spondents. 

HENSHAW,  J.  The  action  is  for  damages 
growing  out  of  Injuries  sustained  by  plain- 
tiff C.  M.  Easton's  wife.  Trial  was  had  before 
the  court  without  a  jury,  and  resulted  in  an 
award  and  Judgment  for  plaintiffs.  The 
items  composing  this  Judgment  were  $5,000 
for  her  bodily  injuries,  $50  for  her  disability 
and  loss  of  society,  comfort,  and  service  to 
her  husband,  $75  for  nursing  during  her  Ill- 
ness, $25  for  physician's  services,  and  $10 
for  medicines.  Each  of  these  minor  items 
was  wade  an  element  of  special  damage  in 
the  complaint. 


The  charge  was  that  w'llle  Mary  E.  Easton, 
plaintiff,  was  driving  a  horse  attached  to  a 
buggy  along  a  street  in  Los  Angeles,  an  itato- 
mobile  of  defendant.  In  charge  of  one  of  de- 
fendant's agents,  was  negligently  and  care- 
lessly driven  against  the  boggy,  inflicting  the 
injuries  complaincdgof,  which  injuries  will 
hereinafter  be  more  specifically  described. 
The  evidence  established  that  Mrs.  Easton 
was  riding  In  a  buggy  on  Central  avenue  fa) 
Los  Angeles  dty.  With  her  was  her  sister- 
in-law,  who  carried  on  her  lap  one  of  Mn. 
Easton's  daughters,  about  5  years  of  age, 
while  another  daughter,  about  8^  years  of 
age,  sat  on  a  board  at  the  feet  of  the  women. 
The  horse  was  going  at  a  dog  trot  and  the 
buggy  was  on  the  proper  side  of  the  street, 
as  near  to  the  curb  as  possible,  as  the  ordi- 
nance of  the  dty  required. 

The  defendant  was  conducting  a  school  for 
instruction,  amongst  other  things,  in  the  oper- 
ation of  automobiles.  Elmer  Harper,  17 
years  of  age,  was  a  student  in  the  school  un- 
der payment  for  the  privilege  of  tuition.  D. 
B.  Sterling  was  also  a  student  In  the  same 
school,  but  had  advanced  to  the  point  where 
he  describes  his  occupation  to  be  that  of 
chauffeur  and  bis  employment  as  driving  and 
working  in  the  garage  or  workshc^  of  the 
defendant,  and  in  instructing  and  driving  de- 
fendant's students.  All  of  this  he  did  under 
the  directions  of  B.  A.  Flndi,  defendant'i 
president  Upon  the  day  of  the  injury,  acting 
under  these  directions.  Sterling  took  Harper 
In  an  automobile  to  give  him  lessons  in  driv- 
ing. Sterling  himself  drove  the  car  into  Cen- 
tral avenue,  and  there,  as  the  street  seemed 
clear,  he  surrendered  the  wheel  and  permitted 
Harper  to  drive  it.  Upon  Central  avenue  was 
a  street  car  line  and  on  Its  tracks  a  street 
car,  proceeding  In  the  same  direction  as  was 
the  buggy.  The  automobile,  going  In  the 
same  direction  as  the  car  and  buggy  ap- 
proached the  two  from  behind.  The  automo- 
bile, under  the  management  of  the  lnexx>e- 
rienced  student.  Harper,  apparently  sought 
to  pass  between  the  street  car  and  the  buggy. 
Harper  became  confused,  mismanaged  the 
automobile,  and  collided  with  both  the  street 
car  and  the  buggy.  The  collision  knocked  one 
child  out  of  the  buggy,  broke  the  buggy 
wheel,  bent  the  rear  ade,  knocked  the  tire 
off  the  front  wheel, -forced  the  horse  to  his 
haunches,  and  delivered  so  severe  a  shock 
to  Mrs.  Baston,  who  was  leaning  against 
the  back  of  the  seat  of  the  buggy,  that  she 
was  knocked  forward  out  of  her  seat  Mrs. 
Baston  was  at  the  time  pregnant  About  a 
month  thereafter  she  suffered  a  miscarriage. 
By  the  medical  testimony  the  foetus  bad 
been  dead  about  2  or  3  weeks,  and  the  miscar- 
riage was  the  result  of  die  fHgJbt  and  the 
shock  of  the  collision. 

[t]  Appellant's  principal  argument  Is  that 
there  was  no  privity  between  Harper  or 
Sterling  and  the  defendant  rendering  defend- 
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ant  liable  for  Uie  negligence  of  either  of 
tbem.  But  tbe  facts  above  stated  would 
seem  conclusively  to  dispose  of  this  argu- 
ment. The  defendant,  as  a  part  of  its  buai- 
ness,  employed  Sterling  to  give  Harper  in- 
structions. It  paid  Sterling  for  so  doing. 
Sterling,  in  the  performance  of  this  employ- 
ment, used  his  own  Judvnent,  which  by  oper- 
ation of  law  became  the  defendant's  Judg- 
ment, in  turning  the  managouent  of  the  car 
orer  to  Harper  when  and  as  he  did.  That 
tbe  accident  resulted  from  the  Ignorance  and 
inexperience  of  Harper  may  not  for  a  mo- 
ment be  doubted,  and  while,  of  course.  Harper 
would  be  responsible  for  his  own  act  in  tbe 
premises,  and  Sterling  in  turn  responsible, 
none  the  less  the  defendant,  under  whose  di- 
rections all  of  these  things  were  done,  la 
likewise  responsible.  Minor  t.  Mapes,  102 
Ark.  851,  144  S.  W.  21»,  39  L.  B.  A.  (N.  S.) 
214;  Bumham  v.  Central  Automobile  Ex- 
change (R.  I.)  67  Atl.  429;  CoUard  v.  Beach, 
81  App.  Dly.  682,  81  K.  T.  Snpp.  61»;  Wood- 
ing ▼.  Thorn,  148  App.  DIt.  21,  132  N.  Y. 
Snpp.  60i 

[2,  S]  Appellant's  next  proposition  Is  that 
Mrs.  Easton  received  no  Injuries  as  such; 
that  she  suffered  merely  from  fright;  that 
fright  alone,  without  personal  injury,  can- 
not be  made  the  foundation  of  an  action  for 
damages,  but  that  whatever  may  be  the  rule 
in  this  respect  "plaintiff  cannot  recover  in 
this  action  because  It  appears  that  her  fright 
was  caused  by  apprehension  of  threatened 
danger  not  to  herself,  but  only  to  her  child." 
But  appellant's  position  requires  neither  a 
discussion  of  the  principle  nor  a  detailed  con- 
sideration of  the  authorities,  for  the  reason 
that  the  facts  do  not  show  that  plaintiff's 
Injuries  were  occasioned  by  fright  alone,  nor 
tear  of  danger  or  Injury  to  her  child  alone. 
True,  she  suffered  fright  and  fear  occasioned 
by  the  collision.  True,  a  part  of  that  fright 
and  fear  grew  out  of  concern  for  her  Infant 
child  which  was  thrown  oat  of  tlie  buggy 
by  the  collision,  but  equally  true  It  la  that, 
leaning,  as  she  was,  against  the  back  of  the 
seat,  she  sustained  a  direct  pecaonal  physical 
shock  by  the  blow  of  tbe  automobile  against 
the  buggy,  which  blow  propelled  her  forward 
out  of  her  seat,  and  whldi  blow  directly  con- 
tributed to  and  aided  tn  causing  the  mlscar^ 
rtage  from  which  she  afterwards  suffered. 
Fright  here  was  but  a  natural  and  direct  con- 
sequoioe  of  defendant's  injurious  trespass, 
whicb  trespass  resulted  In  direct  physical 
Injury  to  Mr&  Easton.  The  fright  was  an 
Inevitable  oaaeontitant  of  the  trespass.  This 
case,  therefore,  presents  no  feature  In  oom- 
mon  with  such  cases  relied  upon  by  appel- 
lant as  MltcheU  v.  Rochester  Ry.  Co.,  151  N. 
X.  107.  46  N.  fi.  3M,  34  I*  B.  A.  781,  66  Am. 
St.  R^.  604)  where  plaintiff,  about  to  get 
on  one  of  tlie  cars  of  the  defendant,  sus- 
tained trl^  because  of  the  abroach  of  an- 
other car,  which  fright  resulted  in  a  mis- 
carriage;  nor  PhllUpa  v.  Dlckerson,  86  111. 


11,  28  Am.  Rep.  607,  where  the  plaintiff,  a 
married  woman,  sued  for  damages  because  of 
a  miscarriage  occasioned  by  her  fright  over 
a  quarrel  between  the  defendant  and  her  hus- 
band, within  her  hearing  but  out  of  her  sight; 
nor  Braun  v.  Craven,  176  IlL  401,  61  N.  B. 
637,  42  Li.  R.  a.  199,  where  a  recovery  was 
sought  against  defendant  because  he  had 
entered  a  house  where  plaintiff  was,  unan- 
nounced, and  had  demeaned  himself  improp- 
erly and  in  a  violent  and  boisterous  manner, 
causing  her  to  become  sick,  sore,  and  disabl- 
ed; nor  Miller  v.  Baltimore  &  Ohio  S.  R. 
Co.,  78  Ohio  St  309,  86  N.  E.  499,  18  U  R.  A. 
(N.  S.)  949.  126  Am.  St  Rep.  699,  where 
defendant  was  charged  with  having  negli- 
gently shoved  cars  into  the  dwelling  house 
of  plaintiff  so  that  plaintiff,  who  was  stand- 
ing near  by,  "suffered  a  severe  nervous  shock 
that  shattered  her  nervous  system  and  caus- 
ed her  great  bodily  pain  and  mental  anguish 
and  permanent  injury  to  her  person  and 
health,"  and  it  was  held  that  an  act  of  neg- 
ligence neither  willful  nor  malicious,  causing 
mere  fright,  unaccompanied  by  contempora- 
neous physical  injury,  is  not  actionable ;  nor 
in  Huston  V'  Borough  of  Freemansburg,  212 
Pa.  648,  61  AtL  1022,  3  li.  R.  A.  (N.  S.)  49, 
where  the  defendant  borough  In  excavating  a 
street  exploded  dynamite,  and  it  was  charg- 
ed that  tbe  shock  of  tbe  explosion  so  af- 
fected plaintiff's  husband,  who  was  recover- 
ing from  typhoid  fever,  that  he  died  within 
2  weeks,  and  the  holding  is  simply  that  there 
can  be  no  recovery  of  damage  from  fright 
or  other  iperely  mental  suffering,  unconnected 
with  physical  injury;  nor  in  Chlttlck  v.  Phil- 
adelphia Rapid  Transit  Co.,  224  Pa.  18,  73 
Aa  4,  22  L.  R.  A.  (N.  S.)  1073,  where  plain- 
tiff, sitting  in  her  window,  200  or  300  feet 
distant,  charged  tliat  she  sustained  fright 
and  consequent  injuries  from  the  flash  and 
explosion  of  an  electric  tr<dley  wire.  In  all 
these  cases  and  the  like  cases,  fright  alone 
was  made  the  gravamen  of  the  action,  the 
physical  Injuries  charged  resulting  merely 
from  the  fright  In  no  one  of  these  cases, 
nor  in  any  other,  well-adjudicated  case — ^and 
certainly  not  by  the  courts  of  this  state — 
is  It  held  that  where  fright  accompanies  or 
follows  a  wrongful  physical  injury,  that  It 
is  not  an  element  of  damage.  To  the  con- 
trary, fright  under  audi  circumstances  is  but 
one  form  of  mental  anguish,  and  the  mental 
anguish  as  a  direct  reasonable  outcome  of 
the  illegal  physical  injuries  Is  always  an  ele- 
ment of  damage.  Such  is  the  rule  of  decision 
In  this  state,  where  it  is  held  that  although 
mental  suffering  alone  will  not  support  an 
action  for  damages  (and  of  course  fright  is 
but  one  form  of  mental  suffering),  yet  mental 
suffering  and  mental  anguish  are  an  element 
of  damage  in  aggravation  thereof  when  they 
naturally  ensue  from  the  act  complained  of. 
Sloane  v.  Southern  CaL  Ry.  Co.,  Ill  Cal.  668, 
44  Pac  320,  32  li.  R.  A.  liBS;  Thomas  t. 
Gates,  126  CaL  7,  58  Pac.  316. 
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And  BO  the  holding  of  all  these  cases  which 
we  have  be«i  briefly  reviewing  Is  sUnpIy  to 
the  effect,  as  declared  by  those  courts,' that 
they  have  been  unable  to  find  any  decided 
rase  which  holds  that  mental  suffering  alone, 
unattended  by  any  Injury  to  the  person  caus- 
ed by  simple  actionable  negligence  can  sus- 
tain an  action,  "and  the  fact  that  no  such 
case  exists,  and  that  no  elementary  writer 
asserts  gu<^  doctrine,  is  a  strong  argument 
Against  it"  Wyman  t.  Leavltt,  71  Me.  227. 
While  touching  the  nature  of  the  injuries 
in  the  case  at  bar  it  may  be  added  that  it 
is  very  properly  declared  in  Warren  v.  Bos- 
ton &  Maine  Ry.  Co.,  163  Mass.  484,  40  N.  B. 
895,  that: 

"It  is  a  physical  injury  to  a  person  to  be 
thrown  out  of  a  wagon,  or  to  be  compelled  to 
jump  out,  even  though  the  harm  done  consists 
mainly  of  nervous  shock." 

[4J  Appellant's  next  contention  is  that  the 
award  of  ^,000  is  excessive.  The  nature  of 
the  injury  has  been  sufficiently  outlined,  and 
its  character  disposes  of  this  argument  with- 
out the  need  of  elaboration. 

[B]  Appellant  very  justly  complains  that  in 
this  action  for  the  recovery  of  damages  for 
Injuries  occasioned  to  the  wife  the  items  of 
special  damage  have  no  place.  Matthew  t. 
a  P.  R.  Co.,  es  OaL  450;  TfeU  v.  Gibson,  08 
Cal.  247,  5  Paa  223 ;  Gomez  t.  Scanlan,  155 
Oal.  528,  102  Pac.  12.  These  minor  items  are 
damages  occasioned  to  the  husband  alone 
and  for  which  alone  he  is  entitled  to  sue. 
But  In  this  instance  the  court  has  segregated 
these  Items  and  elements  of  damage,  and  its 
total  judgment  of  |5,160  may  therefore  be 
reduced  by  striking  out  the  special  sums 
awarded.  Thus  modified  the  judgment  will 
remain  in  the  sum  of  $5,000  damages  for 
injuries  sustained  by  plaintiff  Mary  B.  Eas- 
ton. 

[•]  Coiiq>laint  Is  made  that  the  court  al- 
lowed evidence  that  Mrs.  Baston  suffered 
from  a  second  miscarriage  some  months  after 
ttie  first  miscarriage  occasioned  by  the  in- 
jury. The  physician's  testimony  was  to  the 
effect  that  one  miscarriage  by  injury  and 
sliodk,  and  in  particular  where  the  foetus 
was  carried  for  a  considerable  i)erlod  of  time 
dead  in  the  womb,  would  create  at  least  a 
tendotcy  to  cause  a  second  miscarriage,  and 
that  la  this  spedflc  case  he  attributed  the 
second  miscarriage  to  the  condition  of  Mrs. 
Skisrton  and  her  womb — a  condition  caused 
by  the  injuries.  It  may  at  once  be  said  that 
this  evidence  is  of  doubtful  weight,  but  it 
was  not  inadmissible,  and  its  weight  was  for 
Uie  jui7.  The  hypothetical  question  as  to 
the  effect  that  abode  and  fright  might  or 
would  have  on  a  pregnant  woman  of  Mrs. 
Easton's'  age  and  physical  condition,  even  if 
objectionable,  was  not  of  such  vital  conse- 
quence as  to  demand  a  reversal  of  the  case. 

[7]  Finally  it  is  said  that  the  court  erred 
In  permitting  the  witness  Sterling  to  answer 


the  question  whether  Harper,  who  was  driving 
the  car  at  the  time  of  the  accident,  was  a  qual- 
ified driver.  It  is  said  that  the  question  was 
immaterial  and  the  answer  prejudicial.  It  was 
clearly  material,  it  being  evidence  whether 
the  car  was  under  the  management  of  a  com- 
petent driver  or  not,  and  while  doubtless  prej- 
udicial in  the  sense  that  it  showed  or  ten- 
ded to  show  that  the  car  was  not  being  prc^ 
erly  managed,  the  Injury  which  It  may  havs 
worked  to  defendant's  case  was  entirely  with- 
in the  purview  of  the  law. 

With  a  modification  of  the  damages  award- 
ed, as  above  indicated,  from  $5,160  to  $5,000, 
the  judgment  and  order  a^ealed  from  are 
affirmed. 

We  concur:    LORIGAN,  J.;  MELVZN,  J. 


LOOP  LUMBER  CO.  v.  VAN  LOBEN  SELS 

et  aL    (S.  F.  6906.) 

(Supreme  Conrt  of  California.    July  28,  1010.) 

1.  Bonds  «=>27  —  Validitt  —  Statutobt 
Bond. 

A  bond,  given  in  pursuance  of  and  soldy 
because  of  a  statute  ineffectual  to  require  it,  is 
without  consideration   and   void. 

[Eld.  Note. — For  other  cases,  see  Bonds,  Gent. 
Dig.  Si  20,  SO;  Dec.  Dig.  (^^27.] 

2.  MCNIOIPAI.    COBFOBATIONS    ®=»345— SEWSB 
CONSTBUCTION — CBABTKB    AND    CONFLICTINa 

Statutes— MiTRiciPAL  Aitaibs. 
St  1887,  p.  201,  as  amended  by  St  1911, 
p.  1422,  requiring  a  contractor  for  city  work, 
before  entering  on  performance,  to  give  a  Imnd 
for  payment  of  materials  and  labor,  is  incon- 
sistent with  the  city's  freeholder's  charter,  pur- 
porting to  provide  all  the  conditions  precedent 
for  a  contractor  for  city  sewer  construction 
proceeding  with  the  work,  including  the  giving 
of  a  bono,  conditioned,  however,  only  for  faith- 
ful performance  of  the  contract,  and  so  inap- 
plicable to  such  work  in  such  city;  Const  art 
11,  8  6,  making  the  freeholder's  diarter  of  a 
city  absolutely  controlling  and  free  from  im- 
pairment by  general  laws  as  to  all  "municipal 
affairs." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpolrations,  Cent  Dig.  S  875;  Dec.  Dig.  «=» 
345.] 

In  Banli.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Franklin 
A.  GrUhn,  Judge. 

Action  by  the  Loop  Lumber  Company 
against  James  F.  Van  Loben  Sels  and  an- 
other. From  an  adverse  judgment,  defend- 
ant American  Surety  Company  of  New  Toric 
appeals.    Reversed. 

Charles  A.  Shuitleff  and  O'Connor  ft 
Schwartz,  all  of  San  Francisco,  for  appel- 
lant Welnmann,  Wood  &  Cunha  and  I*,  B. 
W^nmann,  all  of  San  Franolso^  for  respond- 
ent 

ANGELLOTTI,  0.  3.  The  material  fkcts 
shown  by  the  complaint  are  as  follows;  lite 
city  and  county  of  San  Fra&dsoo,  by  the 
appropriate  officers,  awarded  a  contract  for 
the  doing  of  certain  sewer  vrotk  in  said  city 
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and  county  to  tbe  Keystone  Construction 
CJompany,  which  assigned  such  award  to  de- 
fendant Van  Iioben  Sets.  The  dty  and  coun- 
ty on  September  20, 1911,  entered  into  a  con- 
tract with  Van  Lobcn  Sela  for  the  doing  of 
said  work.  The  award  and  execution  of  the 
contract  and  the  contract  itself  were  all  In 
accord  with  the  provlalons  of  the  freeholders' 
charter  of  the  city  and  county  regulating 
mch  matters,  which  provisions  appear  to 
farnlsh  a  complete  scheme  therefor.  At  or 
about  the  time  of  entering  Into  this  contract, 
Van  Lioben  Sels  as  principal  and  the  appel- 
lant, American  Surety  Company  of  New  York, 
as  surety,  gave  the  bond  provided  for  by  the 
act  of  the  state  Legislature  entitled  "An  act 
to  secure  the  payment  of  the  claims  of  ma- 
terialmen, mechanics,  or  laborers,  employed 
by  contractors  upon  state,  municipal,  or  other 
public  work"  approved  March  27, 1897  (Stats. 
1S97,  pu  201),  OS  amended  by  act  approved 
May  1,  1911  (Stats.  1911,  p.  1422),  said 
bond  being  in  the  sum  of  $41,000.  It  is  ex- 
pressly alleged  in  the  complaint  that  they 
made  and  executed  such  bond  "In  accordance 
with  the  provisions  of  said  act  This  act 
provides  that  every  contractor  to  whom  Is 
awarded  a  contract  for  the  execution  or  per- 
formance "of  any  building,  excavating  or  oth- 
er mechanical  work  for  this  state,  or  -by  any 
county,  dty  and  county,  dty,  town,  or  dis- 
trict therein  aliall,  before  entering  upon  the 
performance  of  such  work,"  file  with  the  of- 
ficers by  whom  the  contract  was  awarded  a 
bond  to  be  approved  by  them,  in  a  sum  not 
leas  tiian  one-half  of  the  total  amount  pay- 
able by  the  terms  of  the  contract,  conditioned 
that  If  the  contractor  falls  to  pay  for  any  nwr 
terlnls,  supplies,  work,  or  labor  furnished  In 
the  matter,  the  sureties  wlU  pay  the  same  In 
an  amount  not  exceeding  the  sum  spedfled  in 
tlie  bond,  provided  a  claim  therefor  be  filed 
In  the  manner  spedfled  In  the  act  The  bond 
provided  that  If  Van  Loben  Sels  tailed  to 
pay  for  any  materials,  supi^ies  or  work  or 
labor,  the  surety  "will  pay  the  same,  to  an 
amount  not  exceeding  the  sum  spedfled  in 
this  Irand,  as  provided  by  an  act  of  the  tieg- 
islature,"  etc.,  spedfylng  the  act  by  title, 
date  of  approval,  and  amendment  "Relying 
upon  said  bond,"  plaintiff  furnished  said 
Van  Loben  Sels  certain  labor  and  materials 
in  the -performance  of  the  work  contracted 
for,  amounting  to  $4,877.96,  no  part  of  which 
has  ever  foem  paid.  For  this  plalntifr  duly 
presented  and  filed  Its  daim  In  the  manner 
provided  by  the  act  It  demanded  payment 
of  the  amount  from  the  surety  company  and 
the  company  refused  to  pay  any  part  thereof. 
Subsequently  this  action  was  brouglit  by 
plaintiCr  against  Van  Loben  Sels  and  the 
surety  company  for  the  amount  due,  and 
judgment  was  given  against  both  defendants 
for  $1,772.  The  surety  company  alone  ap- 
peals from  this  Judgment  The  only  dalm 
made  by  it  for  revecsal  is  that  the  facts 
stated  in  the  oomplalnf  are  Insuffldent  to 


constitute  a  cause  of  action  In  so  far  as  It 
is  concerned. 

[1,2]  The  daim  of  the  appellant  Is  that  the 
act  In  pursuance  of  which  and  solely  be- 
cause of  which  it  is  said  the  bond  was  given 
la  void,  or,  in  any  event,  inapplicable  to  con- 
tracts for  irabllc  work  entered  into  by  the 
dty  and  county  of  San  Francisco.  We  think 
that  It  must  be  oonduded.  In  view  of  the 
allegations  of  the  complaint,  that  the  bond 
was  given  solely  to  secure  the  right  on  the 
port  of  the  contractor  to  proceed  with  the 
performance  of  his  contract  with  the  city 
and  county  of  San  Francisco,  on  the  theory 
that  under  the  provisions  of  the  act  the  giving 
of  such  a  bond  was  essential  before  the  con- 
tractor could  proceed  with  such  performance. 
If  for  any  reason  such  right  to  proceed  with 
the  work  existed  independent  of  said  act  and 
could  Aot  be  affeded  or  impaired  thereby, 
it  would  seem  to  follow  under  our  decisions 
that  the  bond  was  without  consideration 
and  void.  See  Cobum  v.  ToVnsend,  103  C^L 
233,  37  Paa  202;  Itoystone  (Company  v. 
Darling  et  aL,  164  Pac.  15, 19.  We  are  speak- 
ing of  a  bond  given  solely  to  comply  with  a 
statute  which  is  Itself  void,  or  which  does 
not  require  the  bond  as  supposed. 

It  would  not  be  at  all  difficult  to  sustain 
the  claim  of  respondent  as  to  the  validity  of 
this  act  and  its  applicability  to  the  dty  and 
county  of  San  Francisco,  were  It  not  for  the 
provisions  of  our  Constitution  exempting 
munidpallties  having  freeholders'  charters 
from  control  by  the  state  Legislature  in 
"municipal  affairs."  The  right  of  a  state 
through  its  Legislature  to  provide  for  security 
by  bond  for  the  protection  of  persons  fur- 
nishing materials  or  labor  for  the  construc- 
tion of  public  works  for  Itself  or  any  sub- 
division of  the  state,  subject  to  control  in 
such  matters  by  the  Legislature,  is  well  sus- 
tained by  the  authorities  in  other  Jurisdic- 
tions. But  so  far  as  we  can  see  the  cxcrcl.«e  of 
such  a  right  is  based  solely  on  the  theory  that 
it  is  a  reasonable  and  proper  requirement  on 
the  part  of  the  public  authorities  entering 
Into  a  Contract  for  public  work,  or  those  hav- 
ing the  right  to  prescribe  as  to  the  terms  and 
conditions  of  such  contracts.  We  find  such 
an  act  in  regard  to  contracts  for  public  work 
for  the  United  States,  enacted  by  Congress, 
which  of  course  has  full  power  in  such  a  mat- 
ter, and  this  act  is  sustained  by  decisions  of 
the  federal  courts.  See  Hill  v.  American 
Surety  Co.,  200  U.  S.  197,  26  Sup.  Ct  168, 
60  L.  Ed.  437;  Kansas  City,  etc.,  Ca  v.  Na- 
tional Surety  Co.  (O.  C.)  140  Fed.  507. 
Similar  requirements  by  cities  having  full 
control  of  the  matter  of  contrads  for  mnnic- 
ipal  work  are  sustained  by  the  courts,  and  the 
authorities  are  sudi  as  to  leave  little  room 
for  doubt  that  a  requirement  of  this  kind  as 
to  contracts  for  munldpal  work  in  the  char- 
ter of  the  dty  and  county  of  San  Frandsco 
would  be  valid. 

But  at  the  time  of  the  execution  of  this 
contract  and  the  giving  of  this  bond,  section 
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6,  art.  11,  of  onr  state  Constitution  wcs 
SQCh  as  to  make  the  freeholders'  charter  of 
cities  and  towns  absolutely  controlling  and 
free  from  Impairment  by  general  laws  of 
the  state,  as  to  all  "municipal  affairs."  Al- 
though the  phraseology  of  the  section  was 
changed  by  the  amendment  adopted  Novem- 
ber. 3,  1914,  the  same  result  still  obtains.  In 
so  far  as  such  a  charter  makes  provision  rel- 
ative to  any  "municipal  affair,"  it  is  the  su- 
preme law,  paramount  to  any  law  enacted  by 
the  state  Legislature,  and  general  laws  enact- 
ed by  the  Legislature  in  regard  thereto  can 
have  no  application.  It  is  unnecessary  to 
cite  authorities  to  sustain  this  proposition, 
which  has  been  so  often  declared  as  to  have 
become  practically  elementary.  That  street 
and  sewer  work  In  a  municipality  and  the 
making  of  contracts  therefor  on  Che  part  of 
the  moniclpallty  are  "municipal  affairs" 
within  the  meaning  of  the  constitutional  pro- 
vision cannot  be  doubted.  See  Byrne  v. 
Drain,  127  Cal.  663,  667,  60  Pac.  433;  Bar- 
ber Asphalt  Co.  V.  Costa,  152  Pac.  296.  Es- 
pecially is  this  true  where  the  expense  of 
the  work  is  to  be  borne  by  the  municipality 
itself,  as  was  the  fact  in  this  case.  And  we 
do  not  think  it  can  be  seriously  questioned 
that  a  municipality  may  provide  in  Its  free- 
holders' charter  for  a  complete  scheme  for 
the  doing  of  such  work  that  will  be  par- 
amount to  anything  contained  In  any  act  of 
the  state  Legislature,  and  that  In  regard  to 
such  mynicipallty  anything  contained  in  any 
general  law  of  the  state  that  Is  inconsistent 
with  the  charter  provisions  must  be  Inopera- 
tive. 

Examination  of  the  freeholders'  charter  of 
the  city  and  county  of  San  Francisco  dis- 
closes the  fact  that  it  contains,  in  article  6 
thereof,  a  complete  scheme  for  the  doing  of 
such  work  as  was  here  contemplated,  the 
award  and  letting  of  contracts  therefor,  and 
the  terms  and  conditions  upon  which  such 
contracts  are  to  be  let  The  board  of  public 
works  is  given  charge,  superintendence,  and 
control,  under  such  ordinances  as  may  be 
adopted  by  the  supervisors,  of  all  public 
ways  and  of  aU  work  done  upon,  over,  or 
under  the  same,  and  of  all  sewers  and  of 
the  work  pertaining  thereto  (section  9).  With 
certain  exceptions,  not  material  here,  con- 
tracts for  public  work  are  to  be  awarded 
only  after  notice  calling  for  sealed  proposals, 
and  all  proposals  must  be  accompanied  by  a 
certified  check  for  an  amount  not  less  than 
10  per  centum  of  the  aggregate  of  the  pro- 
posal (sections  14  to  16).  The  contract  may 
be  awarded  only  to  the  lowest  bidder,  pro- 
vided that  the  bid  of  any  party  who  has 
been  delinquent  or  unfaithful  In  any  former 
contract  must  be  rejected  (section  17).  Sec- 
tion 21  provides  for  the  contract  and  its  ex- 
ecution. It  requires  among  other  things 
that,  at  the  same  time  with  the  execution  of 
the  contract,  the  contractor  shall  execute  to 
the  city  and  county  a  bond  conditioned  "for 


the  faithful  performance  of  the  contract." 
Mo  other  bond  Is  required  by  the  charter. 
The  section  further  requires  that  "the  con- 
tract shall  specify  the  time  within  which  the 
work  shall  be  commenced,  and  when  to  be 
completed,"   and,   further,  that  in  case  of 
failure  on  the  part  of  the  contractor  to  com- 
plete his  contract  within  the  time  fixed  in 
the  contract,  or  within  said  extension  as  is 
allowed  by  the  supervisors  on  recommenda- 
tion of  the  board  of  public  works,  the  con- 
tract shall  be  void.    Section  22  provides  tb&t 
when  the  work  shall  have  been  completed 
to  the  satisfaction  and  acceptance  of  the 
board,  it  shall  so  declare  by  resolution,  and 
thereupon  the  board  shall  deliver  to  the  con- 
tractor a  certificate  to  that  effect.    It  is  ap- 
parent that  a  complete  scheme  Is  thus  pro- 
vided by  the  charter  for  the  doing  of  such 
work  as  is  here  Involved,  and  that  it  was 
intended  to  specify  all  the  terms  and  condi- 
tions upon  which  a  contract  was  to  be  award- 
ed and  the  work  contracted  for  performed. 
It  must  be  held  to  have  been  contemplated 
that   upon   compliance  with  all  conditions 
prescribed   by  the   charter,    the  contractor 
should  proceed  with  his  work,  and  the  char- 
ter, as  we  have  seen,  expressly  requires  that 
the  contract  shall  specify  the  time  within 
which   the   work   shall   be  commenced.     It 
seems  to  us  to  be  perfectly  clear  that  a  state 
statute  imposing  other  conditions  on  the  con- 
tractor, and  prohibiting  the  commencement 
of  work  onder  the  contract  until  he  has  com- 
plied  therewith,   la  Inconsistent   with   the 
charter  provisions  on  the  subject,  and  »»- 
sequently  ineffectual  for  any  purpose.    It  la 
urged  that  the  act  is  not  in  conflict  with  the 
charter  for  the  reason  that  the  latter  con- 
tains no  provision  at  all  in  regard  to  such  a 
bond  as  is  required  by  the  act — ^neither  re- 
quires such  a  bond  nor  in  terms  declares 
that  no  such  bond  is  essentlaL    But  this  in 
no  degree  affects  the  question.    The  charter 
does  purport  to  provide  all  the  conditions 
imposed  on  the  contractor  as  a  prerequisite 
to  doing  the  work,  including  the  giving  of  a 
bond   for  the  faithful  performance  of  the 
contract,  and  contemplates  that  upon  com- 
pliance with  those  conditions  he  shall  pro- 
ceed with  such  work.    Any  law  purporting  to 
impose  other  conditions  as  a  prerequisite  to 
doing  the  work  is  necessarily   inconsistent 
with  the  charter.    It  is  not  a  case  where  the 
charter  is  sUent  up<>n  the  matter,  and  the 
authorities  cited  by  respondent  in  this  con- 
nection are  therefore  not  in  point.    And  the 
act  does  deal  with  "municipal  affairs"  when 
applied  to  a  contract  for  the  doing  of  sewer 
work  for  a  municipality,  for  it  purports  to 
prescribe  a  condition  prerequisite  to  the  com- 
mencement of  work  under  the  contract  with 
the  municipality. 

It  has  been  held  by  this  court  that  an  act 
providing  for  security  by  bond  of  those  per- 
forming labor  for  or  furnishing  materials 
to  a  contractor  is  not  a  regulation  comlntr 
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"wttbln  what  Is  called  tbe  police  power." 
Glbbs  ▼.  Tally,  133  OaL  373,  377,  65  Pac. 
870,  60  L.  R.  A.  815.  It  has  also  been  held 
that  the  requirement  ot  sucb  a  bond  Is  en- 
tirely outside  the  protection  of  the  constitu- 
tional prevision  relative  to  mechanics'  liens. 
Sbanglinessy  t.  American  Surety  Co.,  138 
CaL  643,  545.  69  Pac.  250,  71  Pac.  701.  In 
view  ot  the  decisions  we  perceive  no  ground 
upon  which  the  act  can  be  sustained  except 
as  a  reasonable  and  proper  regulation  in  the 
matter  of  contracts  for  public  work  made  by 
tbose  having  the  right  to  prescribe  the  terms 
and  conditions  for  such  contracts.  And  as 
to  contracts  for  such  work  In  the  dty  and 
county  of  San  Francisco,  the  state  Legisla- 
ture la  without  power,  because  of  the  man- 
date of  our  state  Constitution,  to  prescribe 
any  such  terms  or  conditions  as  are  Incon- 
sistent with  the  charter  provisions  of  said 
dty  and  county. 

It  follows  that  the  legislative  act  was  In- 
effectual to  require  the  giving  of  the  bond  in 
suit  as  a  condition  precedent  to  the  doing  of 
tbe  work  by  the  contractor,  and,  the  city  and 
county  of  San  Francisco  not  having  required 
any  such  bond.  It  must  be  held  that  the  bond 
was  without  consideration  and  void. 

We  see  no  warrant  In  the  allegations  of 
the  complaint  for  a  conclusion  that  appel- 
lant Is  estopped  to  deny  liability  upon  the 
bond. 

The  conclusion  we  have  reached  on  the 
questions  discussed  renders  it  uimecessary  to 
consider  other  points  made  against  the  leg- 
islative act. 

The  Judgment  is  reversed. 

We  concur:  SLOSS,  J.;  MBJLVIN,  J.; 
SHAW,  J.;  LORIGAN,  J.;  HBNSHAW,  J.; 
LAWLOB,  J. 


In  re  ROSS'  BSTATEL 

VAN  DTKE  V.  ROSS  et  «L 

(S.  F.  7844.) 

(Snprone  Court  ot  Oailfomia.    July  27,  1016.) 

1.  *WrtL8  «E=>324(1)  —  CONTEOT  —  Submission 
TO  Jdbt. 

The  evidmce  presented  by  will  contestants 
■hould  be  viewed  most  favorably  to  them,  and 
all  contradictory  testimony  disregarded  before 
directing  a  nonsuit. 

[Bd.  Note.— For  other  easee,  see  Wills,  Cent. 
Dig.  i  767 :    Dec.  Dig.  <»=>324(1).] 

2.  Wnxs   «s>60— TiSTAVKiTXABT   Cafaoitt— 
Bjcquisms. 

A  testator  has  the  requisite  mental  capacity 
if  be  is  able  to  understand  tiie  nature  of  bis 
property,  his  relation  to  the  natural  objects  of 
018  bounty,  and  is  free  from  any  ddnsion  which 
would  affect  the  disposition  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {g  9ft-100 ;  Dec.  Dig.  «=350.] 

3.  Wiixs  <8=>324(2)  —  Mkotal  Capaoitt  — 
Qdestion  tob  Jvby. 

Testator's  testamentary  capacity  held  a  ju- 
ry questiDn  where  be  died  9  days  after 
makiiif;  the  will,  was  86  years   old,   had  suf- 


fered two  paralytic  strokes,  and  was  unable  to 
remember  or  carry  on  a  connected  conversation. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Di»  I  768;   Dec.  Dig.  «s9324(2).] 

4.  Witnesses  €=>211(2)  —  PaiviLEaitD  Com- 
munication—Phtsiciaw— Patient's    Men  - 
TAX.  Oapaoitt. 
In  a  suit  to  set  aside  a  will  because  of  tes- 
tator's mental  incapacity,  a  hypothetical  ques- 
tion calling  for  an  opinion  regarding  the  testa- 
tor's mental   capacity   was   correctly    excluded 
under  Code  Civ.  Proc  t  1881,  providing  that 
a  physician  cannot  without  the  patient's  con- 
sent, be  examined  as  to  information  acquired 
while  treating  the  patient 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  778;    Dec.  Dig.  «=9211(2).] 

B.  Wnxs  9=>53(8)— Testamentabt  Cafacitt 
—  ADMissiBiLrrr  or  Evidence  —  Business 
Transaction. 
In  a  suit  contesting  a  will  for  mental  inca- 
pacity, exclusion  of  testimony  regarding  a  real 
estate  transaction  by  testator  is  proper  where 
it  was  not  shown,  nor  offered  to  be  shown,  that 
the  testator's  conduct  was  abnormal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  128;    Dec  Dig.  <8=>B3(8).] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  Wm.  S.  .Wells. 
Judge. 

In  the  Matter  of  the  Estate  of  Isaac  J. 
Boas,  deceased.  ^Die  will  was  admitted  to 
probate,  and  T.  F.  Boss  and  W.  J.  Ross  in- 
stituted contest  proceedings  against  B.  F. 
Van  Dyke,  executor  and  propon«it,  to  have 
such  admission  revoked.  Judgment  of  non- 
suit, and  contestants  appeaL  Reversed  and 
remanded. 

Mastick  &  Partridge,  of  San  Francisco,  J. 
W.  Dlgnan,  of  Oakland,  and  H.  F.  Chad- 
bourne,  of  San  Francisco,  for  appellants. 
Driver  &  Driver,  of  Sacramento,  and  John 
li.  McNab,  of  San  Francisco,  for  respcmdent. 

EENSHAW,  J.  AppeUanU  instituted  a 
contest  to  revoke  the  probate  of  the  will  of 
ttteir  deceased  father,  upon  the  ground  that 
at  the  time  of  the  execution  of  the  will  he 
was  incompetent  and  was  not  of  sound  and 
disposing  mind  and  memory.  They  intro- 
duced evidence,  and  when  they  rested  their 
case  the  court  granted  a  motion  for  a  non- 
suit upon  the  ground  of  tbe  insufflcienc?  of 
the  evidence. 

[1]  Opposing  counsel  do  not  agree  upon 
tbe  principles  governing  trial  courts  in  grant- 
ing or  refusing  to  grant  nonsuits  for  Insuf- 
ficiency of  the  evidence.  So  often  and  so 
clearly  has  this  court  spoken  upon  tbe  sub- 
ject that  it  had  reason  to  hope  that  the  guid- 
ing principles  could  not  be  misunderstood  el- 
:  ther  by  Judges  or  attorneys,  for  the  rule  is 
not  difficult  of  comprehension.  As  said  in 
Estate  of  Ricks,  160  Cal.  450,  117  Pac.  532: 

"The  rule  is  well  established  that  in  contests 
of  wills,  as  in  other  civil  actions,  in  determining 
whether  the  evidence  presented  was  suflScient  to 
take  the  case  from  a  jury,  the  entire  evidence 
presented  is  to  be  viewed  from  a  point  most  fa- 
vorable to  the  contestant  Disregard  is  had  ot 
any  contradictory  evidence.    AH  facts  support- 
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ing  the  case  of  contestant  mnst  be_  taken  as  < 
true  and  all  presumptions  from  the  evidence  and 
all  reaaonable  inferences  siisceptible  of  being 
drawn  therefrom  most  be  considered  as  facts 
proven  io  his  fnvor.  Estate  of  Arnold,  147  CaL 
583,  82  Pac.  252." 

In  Freese  v.  Hlbernla  Savings  &  Loan  So- 
ciety, 139  CaL  392,  73  Pac.  172,  It  is  said: 

"It  is  not  disputed,  and  cannot  well  be  undpr 
the  decisions,  that  n  motion  for  a  nonsuit  should 
not  be  granted  where  plaintifPs  evidence  is  sucli 
that,  if  the  case  had  gone  to  a  jury  on  that  evi- 
dence and  a  verdict  had  been  rendered  for  Mm, 
the  evidence  would  be  held  sufficient  to  support 
the  judgment  upon  the  verdict.  The  rules  as  to 
nonsuit  are  the  same,  whether  the  trial  is  by  the 
court  or  by  a  jury." 

To  like  effect  are  Goldstone  v.  Merchants' 
Ice  &  Cold  Storage  Co.,  123  Cal.  625,  56  Paa 
776,  Davis  v.  Cramp.  162  CaL  513,  123  Pac. 
294,  Burr  ▼.  United  Railroads,  163  Cal.  664, 
126  Pac.  873,  with  other  decisions  too  nu- 
merous to  call  for  mention.  Says  this  oouct, 
In  Burr  r.  United  Railroads,  supra: 

"It  is  elementary  that  a  motion  for  nonsnit 
is  not  to  be  granted  where  there  is  any  substan- 
tial evidence  which,  with  the  aid  of  all  legiti- 
mate inferences  favorable  to  the  plaintiff,  would 
support  a  verdict  or  finding  that  the  material 
aUcgaticms  of  the  complaint  are  true." 

And  finally  it  may  be  added  that  in  Estate 
of  Caspar,  156  Pac.  631,  this  court,  discuss- 
ing the  right  and  power  of  the  trial  court  in 
directing  verdicts,  in  ordering  nonsuits,  and 
In  granting  new  trials,  said: 

"Next,  it  is  beyond  controversy  that  the  right 
of  a  court  to  direct  a  verdict  la,  touching  the 
condition  of  the  evidence,  absolutely  the  same 
as  tlie  right  of  the  court  to  grant  a  nonsuit.  It 
may  grnut  a  nonsuit  only  when,  disregarding 
conflicting  evidence  and  giving  to  plaintiff's 
evidence  oil  the  value  to  whfch  it  is  legally  enti- 
tled, herein  indulging  in  every  legitimate  infer- 
ence which  may  be  drawn  from  that  evidence, 
the  result  is  a  determination  that  there  is  no 
evidence  of  sufficient  substantiality  to  support 
a  verdict  in  favor  of  plaintiff  if  such  a  verdict 
were  given.  Of  course,  if  in  such  a  case  no  mo- 
tion for  nonsuit  has  been  made  and  the  is- 
sues have  been  turned  over  to  the  consideration 
of  the  jury,  and  that  jury  has  rendered  a  ver- 
dict in  favor  of  plaintiff,  such  verdict  being  un- 
supported by  any  substantial  evidence,  it  be- 
comes the  imperative  duty  of  the  court  to  set  it 
aside.  Estate  of  Arnold,  supra ;  Estate  of 
Chevallier,  159  Oal.  161  [113  I'ac.  ISO] ;  Mar- 
ron  V.  Marron,  19  CaL  App.  326  [126  Pac.  914]. 
But  when,  and  only  when,  the  evidence  of  the 
proponent  is  thus  insufficient,  the  court  may  and 
should,  as  has  been  Said,  grant  a  nonsuit,  and 
may  and  should  on  motion  direct  a  verdict." 

With  this  unquestioned  law  before  us,  we 
may  proceed  to  a  consideration  of  the  facts 
in  this  case,  as  shown  by  the  evidence  of 
contestants  and  appellants. 

[2]  What  constitutes  the  mental  capacity 
to  make  a  will  has  been  declared  by  this 
court  in  Estate  of  Motz,  136  Cal.  562,  69  Pac. 
294,  from  the  able  case  of  Whitney  v.  Twom- 
bly,  136  Mass.  145,  In  the  following .  lan- 
guage: 

"If  he  is  able  to  underatand  and  carry  in 
mind  the  nature  and  situation  of  his  property 
and  his  relation  to  his  relatives  and  those 
around  him,  with  clear  remembrance  as  to  those 
in  whom  and  those- things  in  which  be  has  been 
mosUy  interested,  capable  of  nndentanding  the 


act  he  is  doing,  and  the  relation  fa  which  be 
stands  to  the  objects  of  his  l>ounty,  free  from 
any  delusion,  the  effect  of  disease,  which  migfat 
lead  him  to  dispose  of  his  property  otherwise 
than  he  would  if  he  knew  and  understood  what 
he  was  doing,  he  has  the  capacity  to  make  hii 
will." 

[8]  It  was  shown  that  the  testator  was  86 
years  and  6  months  of  age  at  the  time  of  his 
death.    The  will  was  executed  upon  the  31st 
of  October  and  be  died  upon  the  9th  day  of 
November  following.    For  some  time  before 
his  death  be  had  been  bedridden,  aflUcted 
with  bed  sores,  totally  unable  to  ctMitrol  his 
physical  functions,  and  so  little  able  to  aid 
himself  that  he  could  not  raise  bis  hand  to 
brush  away  the  flies  that  lit  on  bis  face. 
The  contestants  are  his  two  sons  and  only 
heirs  at  law.   One  son,  W.  J.  Boss,  is  63  yean 
of  age;    the  other  son,  T.  F.  Ross,  58  years 
of  age.    They  had  been  and  were  to  the  time 
of  their  father's  death  devoted  sons.    They 
had  helped  by  their  own  labors  during  thdi 
minority  and  thereafter  to  earn  the  proper- 
ty which  their  father  possessed  at  the  time 
of  bis  death.    They  were  in  attendance  upon 
bim  during  his  last  sickness,  and  performed 
many  of  the  trying  but  necessary  services 
occasioned  by  that  sickness.    They  were  car- 
penters by  trade,  were  advancing  in  yean, 
were  dependent  upon  their  manual  labor  for 
their  support,  and  bad  as  property  no  more 
than  home  places  to  the  value  each  of  about 
$10,000,  which  their  father  bad  given  them. 
By  his  will  he  disposed  of  approximately 
$20,000,  a  small  part  of  which  he  left  to  a 
grandson,  Elmer  Ross,  in  trust  for  the  edu- 
cation   of   Elmer's  Children — the   testator's 
great  grandchildren — the  major  portion  of  it 
being  disposed  of  in  the  form  of  legacies  to 
collateral  relatives,  to  charitable  institutions, 
and  to  friends.     He  expressly  excluded  his 
two  sons,  his  sole  heirs — 

"for  the  reason  that  I  have  already  provided  for 
them  by  deeding  to  them  certain  real  property 
in  the  town  of  San  Leandro,  the  portion  of 
each  aggregating  approximately  the  value  of 
$10,000.  It  is  my  express  desire  and  intention 
that  the  above-mentioned  W.  J.  Ross  and  T.  F. 
Ross  shall  take  nothing^  more  of  my  property 
of  any  nature  or  description." 

It  appears  that  he  died  intestate  as  to  cer- 
tain property,  and  that  by  the  terms  of  the 
will  his  sons  were  excluded  from  any  share 
even  in  that  Coming  more  spedflcaUy  to 
the  details  of  the  mental  and  physical  con- 
dition of  the  testator  at  the  time  of  the 
making  of  the  will  in  question,  the  evidence 
of  the  sons  concerning  his  physical  condition 
has  already  been  sufficiently  outlined.  Far- 
ther they  bear  witness: 

That  his  enfeebled  physical  condition  vraa  ac- 
companied by  a  corresponding  enfeebled  mental 
condition.  He  could  not  remember.  He  fre- 
quently could  not  understand.  He  had  to  be 
carried,  and  when  carried  and  placed  on  the  bed 
he  "screamed  and  kicked"  and  raved  and  want- 
ed to  know  what  I  was  going  to  do  with  bim." 
He  did  not  recognise  the  wltneaa'  wife,  whom 
he  knew  perfectljr  w«U,  and  pushed  her  away 
and  protested  against  her  preoence  la  the  room. 
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He  woald  'Ueep  •  Bttk  while  and  then  would 
holler  again."  "Often  there  was  nothing  wrong 
with  him."  "TTie  nurse  would  come  running 
in  to  see  what  was  the  matter.  There  would 
not  be  anything  wrong,  only  that  he  was 
flighty."  "lie  was  very  often  in  a  stupor. 
Sometimes  he  would  be  in  a  stupor  for  two  or 
three  hours  and  in  talking  his  mind  wandered. 
lie  got  so  bad  two  months  before  he  pained  out, 
so  bad  we  had  to  deny  people  coming  in.  Be 
would  hold  up  for  a  few  mitiutes  before  them 
and  then  go  to  pieces  and  talk  at  random.  He 
was  getting  weaker  ancT  weaker.  I  think  he  was 
of  unaound  mind  because  of  his  actions  that  we 
■aw  every  day  there.  He  was  getting  weaker 
and  worse  and  worse.  He  finally  got  so,  when 
be  got  so  he  could  not  write  bis  own  name,  he 
was  what  you  might  say  paralyzed— just  lay 
there  like  a  dead  man." 

The  testator  was  able  to  write,  but  the  will 
was  signed  for  blm,  be  making  bis  mark. 
The  nurse  in  attendance  testified  to  the  care 
and  devotion  which  tbe  sons  showed  to  their 
father,  and  his  apparent  gratitude  at  having 
them  there  In  attendance  upon  him.  She 
corroborated  all  of  tbe  testimony  touching 
the  physical  condition  of  the  testator,  and 
with  the  statement  of  the  law  before  her,  as 
above  given  (Estate  of  Motz,  136  Cal.  662,  69 
Pac.  2&1),  testified: 

That  he  was  of  unsound  mind,  and  "had  no 
memory  at  alL"  "Was  very  notional  and 
flighty."  He  apparently  had  temporary  control 
of  bis  faculties  to  a  certain  extent,  but  was  not 
capable  of  any  continued  effort  of  mind  or 
memory.  He  remembered  people,  hut  almost 
immediately  lost  memory  of  passing  events. 
"Each  day  he  remnnhered  less  and  took  less  in- 
terest in  everything."  "I  felt  that  the  condi- 
tion of  mind  that  he  was  in  that  at  the  end  he 
would  make  just  what  he  did  make — a  muddle 
of  the  thing,  and  I  did  not  want  to  be  a  wit- 
ness to  his  will  as  I  had  to  be  to-day." 

He  expressed  bla  intention  to  the  nurse  to 
leave  all  his  property  to  his  sons — the  same 
Intention  which  he  had  expressed  to  the  sons 
themselves.  Elmer  Ross,  the  grandson  and 
legatee  under  the  will,  testified  to  his  belief 
In  his  grandfather's  unsoundness,  based  upon 
tbe  way  he  acted.    He  testifies: 

*^e  knew  me  and  had  lots  of  confidence  In 
me;  consnited  me  on  many  things.  Yet,  when 
I  would  go  into  the  bedroom  he  wouldn't  know 
me.  He  wouldn't  know  me  until  somebody  in- 
formed him  who  I  was;  not  on  every  visit,  but 
I  mean  the  last  month  of  his  sickness.  During 
the  last  month  of  his  siclmess  he  was  in  bed 
practically  all  the  time.  He  was  very  weak; 
couldn't  stand  alone  daring  the  last  month,  of 
coarse." 

Edgar  Boss,  another  grandson,  testifies  to 
his  grandfather's  unsoundness  of  mind  on 
the  26th  of  October,  1913.  At  that  time  his 
grandfather  was  so  weak  that  he  could  not 
answer — 

"he  could  not  say  a  long  sentence.  He  had  a 
bahit,  or  I  don't  know  whether  a  weakness  or 
habit,  hot  he  had  Us  eyes  closed  aU  the  time 
or  most  all  the  time.  I  started  to  kill  the  fiies 
in  the  room.  He  was  not  able  to  raise  his 
hand  and  shoo  the  flies  away  from  his  face.  He 
weighed  in  his  prime  from  165  to  185  pounds, 
and  had  became  so  emaciated  at  this  time  that 
he  weighed  no  more  than  76  or  80  pounds."  He 
bad  had  two  paralytic  strokes  preceding  his  fn- 
td  inness,  <jid  h»  frequently  complained  of 


pains  in  his  head.  "The  principal  reason  I 
nave  for  thinking  his  mind  was  unsound  is  that 
he  was  not  able  to  carry  on  any  conversatiou 
without  going  to  sleep." 

It  does  not  seem  to  us  that  a  discossioa  of 
this  evidence  is  necessary.  The  cross-exam- 
ination of  these  witnesses,  while  it  may  have 
impaired  the  weight  to  be  given  to  their  ex- 
pressed opinion  of  the  unsoundness  of  the 
mind  of  the  testator,  did  no  more  than  this. 
One  and  all  the  witnesses  maintained  their 
opinions  and  those  opinions,  taken  with  tbe 
other  facts  outlined,  and  with  the  inferences 
which  might  legitimately  be  drawn  from 
those  facts,  demanded  tbe  submission  of  the 
case  to  the  Jury,  for  in  ruling  upon  a  non- 
suit "all  the  evidence  in  favor  of  the  con- 
testant must  be  taken  as  true,  and  If  contra- 
dictory evidence  has  been  given  It  must  be 
disregarded."  Estate  of  Arnold,  147  CaL 
583,  82  Pac.  252.  The  reason  for  this  rule 
is  that  every  litigant  who  has  presented  sub- 
stantial evidence,  even  under  conflict,  is  en- 
titled as  of  right  in  tbe  first  Instance  to  tbe 
oplnlMi  of  the  Jury,  voiced  In  its  verdict 
upon  the  weight  of  that  evidence.  Estate  of 
Caspar,  supra. 

[4]  In  contemplation  of  the  new  trial  two  of 
the  court's  rulings  upon  the  matter  of  evidence 
require  attention.  The  first  of  these  is  the 
court's  ruling  sustaining  an  objection  to  a 
purported  hypothetical  question  addressed 
to  Dr.  Michael,  tbe  testator's  family  physi- 
cian. Aside  from  all  objections  to  tbe  form 
of  the  hypothetical  question,  it  cannot  be  dis- 
puted but  that  if  the  hypothetical  question 
correctiy  stated  the  truth,  it  was  a  direct 
effort  to  elldt  from  the  testator's  family  phy- 
sician in  violation  of  the  confidential  rela- 
tionship a  statement  which  of  necessity  would 
be  based,  not  upon  tbe  facts  stated  in  tbe 
question,  but  on  the  facts  as  known  to  and 
beUeved  by  the  physician  himself — facts 
which  the  law  forbade  him  to  disclose.  In 
other  words,  under  the  thinnest  of  disguises 
the  question  was  an  effort  to  have  tbe  wit- 
ness declare  that  which  the  law  has  said 
that  he  should  not  declare.  Code  Civ.  Proc  { 
1881.  The  rulln*  excluding  the  Inquiry  was 
proper. 

[5]  A  witness  who  had  bad  a  irtngle  trans- 
action with  the  testator  years  before  the  mak- 
ing of  the  will,  whldi  transaction,  as  he  de- 
scribes it,  was  "simply  a  real  estate  transac- 
tion," was  asked  to  tell  the  story.  Objection 
was  made  and  suistained.  The  objection  was 
that  the  period  was  too  remote  for  the  pur- 
pose of  showing  the  mentality  of  the  testa- 
tor at  the  time  of  the  exedution  of  tbe  will. 
There  was  nothing  to  show,  nor  did  contest- 
tots  offer  to  show,  that  the  conduct  of  the 
testator  at  that  time  was  any  different  from 
the  conduct  of  normal  men  under  like  cir- 
cumstances. Tbe  ruling  rejecting  the  evi- 
dence was  therefore  proper. 

For  the  reospoB  already  glTen  the  court 
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erred  In  granting  the  nonsnlt.  Wherefore 
the  Judgment  is  revetsed,  and  the  cause  re- 
manded. 

We  concur:    MEILyiN,  J.;    LORIOAN,  J. 


In  re  DARLING'S  ESTATE. 

BOOSEX  V.  DARLING  et  al. 

(L.  A.  4390.) 

(Supreme  Court  of  California.    July  28,  1810.) 

1.  Descent  and  DisTRiBimoN  *=»1— Nature 
OF  Right. 

The  right  of  inheritance  is  (OTeroed  wholly 
by  statute. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §{  1-6;  Dec.  Dig. 
^s^l.} 

2.  Adoption  «=s»1— Natube  of  PsocEEDiNa. 

The  subject  of  adoption  is  governed  wholly 
by  statute. 

[Ed.  Note. — ^For  other  cases,  see  Adoption, 
Cent  Dig.  §  15;   Dec.  Dig.  «=!.] 

3.  Adoption  ^=921— Inhkbitancx  by  Adopt- 
ed Child. 

A  child's  inheritance  rights  are  affected  by 
its  adoption  only  so  far  aa  the  adoption  statute 
expressly  or  impliedly  provides. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  8{  35,  86,  38^0;   Dec  Dig.  «=»21.] 

4.  Adoption  ^=>21,  22  —  Inheritance  bk- 
tween  Chh,d  and  Adopted  Parents. 

Under  Civ.  Code,  Sf  227-229,  providing 
that  an  adopted  child  and  the  person  adopting 
it  shall  sustain  the  legal  relation  of  parent 
and  child,  and  relieving  the  natural  parents  of 
any  rights  or  obligations,  the  child  and  its 
adopted  parents  inherit  from  each  other  to  the 
exclusion  of  the  natural  parents,  under  Succes- 
sion Law,  Civ.  Code,  §  1386. 

[Ed.  Note.— For  other  cas^  see  Adoption, 
Cent  Dig.  §§  35,  36,  38-41;  Dec.  Dig.  «s=>21, 
22.] 

5.  Adoption  ^ssZl— Inheritance  bt  Adopt- 
ed Child  raoii  O&andparentb  bt  Buiod— 
"Issue." 

Civ.  Code,  g§  227-229,  providing  that  in 
adoption  cases  the  parties  nail  sustain  the  legal 
relation  of  parent  and  child,  etc.,  fixes  the 
child's  inheritance  rights  only  as  between  its 
natural  and  adopted  parents,  but  his  relation- 
ship to  his  grandparents  by  blood,  on  either  side 
is  unaffected  and  as  to  them  he  is  the  "issue"  <nr 
child  of  their  child,  and  may  inherit  under  Suc- 
cession Law,  Civ.  Code,  {  1386. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Gent  Dig.  H  85,  86,  88-40;    Dec.  Dig.  <S=921. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

In  Bank.  Appeal  from  Superior  Court, 
Ventura  County;   Merle  J.  Rogers,  Judge. 

In  the  matter  of  the  estate  of  John  Dar- 
ling, deceased.  From  a  decree  of  distribution 
among  Darld  Darling  and  others  William 
Boosey,  as  guardian  of  the  estate  of  Arnold 
DarUng,  sometimes  known  as  Arnold  Darling 
Bennlsoo,  a  minor,  appeals.  Reversed  and 
remanded. 

Robert  M.  darke,  of  Los  Angeles,  for  ap- 
pellant. Chas.  F.  Blackstocki'Of  Oxnard,  for 
respondents. 


ANGBLLOm,  O.  J.  This  Is  an  appeal 
from  a  decree  of  distribution  by  the  guard- 
ian of  one  Arnold  Darling  Bennison,  a  minor, 
sometimes  known  as  Arnold  Darling.  The 
appeal  really  presents  but  one  question,  and 
there  is  no  controversy  as  to  the  facts. 

Deceased  died  February  11,  1914.  He  did 
not  provide  In  his  will  for  the  disimsition  of 
his  property.  He  left  surviving  him  two  sons 
and  a  daughter.  Another  son,  John  Darling, 
Jr.,  died  prior  to  the  death  of  deceased. 
Arnold  Darling  Bennison  Is  the  issue  of  the 
marriage  of  said  John  Darling,  Jr.,  and  Car- 
rie Arnold  Darling  (who  died  February  12, 
1900),  bom  November  28,  1887.  On  August 
29,  1803,  he  was  regularly  adopted  In  accord 
with  the  laws  of  this  state  by  H.  G.  Bennison 
and  Eda  Bennison,  his  wife,  the  order  of  the 
judge  of  the  superior  court  declaring  that 
he  shall  henceforth  be  regarded  and  treated 
in  all  respects  as  their  child,  and  shall  hence- 
forth bear  the  name  of  Arnold  Darling  Ben- 
nison. Both  H.  G.  Bennison  and  Eda  Ben- 
nison still  survive.  The  minor  claims  upon 
these  facts  that  be  succeeded  upon  the  death 
of  deceased  to  one-fourth  of  his  estate.  The 
lower  court  concluded  that  this  claim  was  un- 
founded, and  distributed  the  estate  In  equal 
shares  to  the  three  surviving  children  of  de- 
ceased. 

The  question  then  Is,  Does  an  adopted 
child  succeed  to  the  share  in  the  estate  of  the 
father  of  his  father  by  blood  that  such  fa- 
ther by  blood  would  have  succeeded  to  had  he 
survived  his  father?  Our  law  of  succession 
applicable  here  Is  that  portion  of  subdivisioa 
1  of  section  1386,  Civil  Code,  reading  as  fol- 
lows: 

"If  the  decedent  leaves  no  surviving  husband 
or  wife,  but  leaves  U*u«,  the  whole  estate  goes 
to  such  u««i«;  and  if  such  itiue  consists  of 
more  than  one  child  living,  or  one  child  living 
and  the  lawful  iitue  of  one  or  more  deceased 
children,  then  the  estate  goes  In  equal  shares 
to  the  children  living,  or  to  the  diUd  living  and 
the  i**u»  of  the  deoeased  child  or  children  bv 
right  of  representation."    (The  italics  are  ours.) 

The  theory  of  the  respondents,  the  surviv- 
ing children  of  deceased,  is  that,  by  reason 
of  the  adoption  of  the  minor  by  the  Ben- 
nlsons,  he  was  thenceforth  not  "issue  of  the 
deceased  child,"  Arnold  Darling,  Jr.,  within 
the  meaning  of  that  term  as  used  In  the 
provision  quoted,  and  therefore  not  entitled 
to  share  in  his  grandfather's  estate  as  the 
representative  of  his  deceased  natural  fa- 
ther. If  he  Is  to  be  regarded  as  being  at  the 
date  of  the  death  of  deceased  "Issue  of  the 
deceased  child"  within  the  meaning  of  that 
term  as  so  used,  it  is  clear  that  he  succeeded 
to  one-fourth  of  the  estate  of  deceased. 

[1-4]  It  is  to  be  borne  in  mind  that  In  this 
state  both  the  right  of  Inheritance  and  the 
subject  of  adoption  with  the  rights  and  obli- 
gations springing  therefrom  are  purely  mat- 
ters of  statutory  regulation.  See  Estate  of 
Jobson,  164  Cal.  312,  128  Pac.  838,  43  L.  R.  A. 
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(N.  S.)  1062.  It  appears  to  be  well  settled  in 
all  Jurisdictions  where  the  common  law  con- 
stitutes the  rule  of  decision,  that  the  right 
of  inheritance  of  a  child  is  affected  by  its 
adoption  only  to  the  extent  that  the  statutes 
bearing  on  the  matter  in  terms  or  by  implica- 
tion proYlde.  There  is  no  provision  In  any 
of  our  statutes  of  succession  or  those  relating 
to  adoption  that  In  terms  refers  to  the  mat- 
ter of  inheritance.  Our  adoption  statutes 
substantially  provide  simply  that  an  order 
shall  be  made — "declaring  that  the  child  shall 
tbenceforth  be  regarded  and  treated  in  all 
respects  as  the  child  of  the  person  adopting"  ; 
tbat  after  adoption  the  child  and  the  person 
adopting  "shall  sustain  toward  each  other 
the  legal  relation  of  parent  and  child,  and 
have  all  the  rights  and  be  subject  to  all  the 
duties  of  that  relation,"  and  that: 

"The  parents  of  an  adopted  child  are,  from 
the  time  of  the  adoption,  relieved  of  all  pa- 
rental duties  towanls,  and  all  responsibility  for, 
the  diild  so  adopted,  and  hare  no  right  over  it." 
Gt.  Code,  !S  227-m 

Bnt  It  la  settled  that  the  necessary  effect 
of  these  prorlsions  is  to  establish  as  between 
the  adopting  parent  and  the  adopted  child 
the  legal  relation  of  parent  and  child,  with 
all  the  incidents  Eind  consequences  of  that 
relation,  including  the  right  of  the  child 
to  inherit  as  a  child  from  the  adopting  par- 
ent (EsUte  of  Newman,  75  Gal.  213,  16  Pac 
887,  7  Am.  St  Rep.  146)  and  the  right  of  the 
adopting  parent  to  Inherit  as  a  father  from 
the  adopted  child  (Estate  of  Jobeon,  164  Cal. 
312,  128  Pac.  938,  43  L.  R.  A.  [N.  S.]  1062). 
The  adopting  parent  is  by  the  adoption  sub- 
stituted for  the  parent  by  blood,  with  all  of 
its  logical  reeultig,  that  Is,  in  so  far  as  the 
parents  by  blood,  the  adopting  parents,  and 
the  adopted  dtiild  are  concerned.  As  between 
these  parties  the  child  is  thenceforth,  in 
a  legal  sense,  the  child  of  the  adopting  par- 
ents ;  and,  as  said  in  Bstate  of  Jobson,  supra, 
the  adopting  parent  is  thenceforth,  so  far 
18  concerns  all  legal  rights  and  duties  flowing 
from  the  relation  of  parent  and  child,  the 
parent  of  the  ad<9ted  child,  while  the  parent 
by  blood  ceases  to  be  in  a  legal  sense  the 
parent;  his  place  being  taken  by  the  adopt- 
ing parent  Such  being  the  status  of  the 
adopted  child,  it  necessarily  follows,  as  held 
In  Younger  v.  Younger,  106  Cal.  877,  39  Pac. 
779,  that  the  jurisdiction  of  a  court  In  a 
divorce  action  between  the  parents  by  blood 
to  give  such  direction  for  the  custody,  care, 
and  education  "of  the  children  of  the  mar- 
riage" as  may  seem  necessary  or  proper  (sec- 
tion 138,  OiT.  Code)  cannot  exist  as  to  any 
such  child  after  its  adoption  by  another.  It 
was  sabstantially  said  in  the  case  just  cited 
that  the  various  provisions  of  the  Code  are 
to  be  construed  In  harmony,  and  so  as  to  give 
■11  thdr  appropriate  and  Intended  effect,  and 
that  section  138,  Civil  Code,  must  be  con- 
sidered in  connection  with  the  statutes  rela- 
tive to  adoptkm,  with  the  result  that  a  child 
of  the  marriage  adopted  Iqr  another  could 


no  longer  be  considered  a  child  of  the  mar- 
riage within  the  meaning  of  said  section.  Of 
course  the  only  relation  here  Involved  was 
that  between  the  parents  by  blood,  the  par- 
ents by  adoption,  and  the  adopted  (dilld.  It 
also  necessarily  follows  that  the  adopted 
child  must  inherit  just  as  a  child  by  blood 
trom  the  adopting  parentt,  for  otherwise  it 
would  not  have  all  the  rights  of  the  legal  re- 
lation of  parent  and  child,  as  the  adoption 
statute  provides  it  shall  have.  Accordingly 
it  was  held  In  Estate  of  Newman,  supra, 
that,  construing  subdivision  1,  8  liiS6,  Civil 
Code,  in  harmony  with  the  adoption  statute, 
the  word  "issue"  therein  "does  not  limit  the 
right  of  inheritance  to  the  natural  children 
only,"  bnt  was  there  used  in  the  same  sense 
as  the  word  "child"  or  "chUdren,"  and  includ- 
ed an  adopted  child  of  the  deceased  to  whose 
estate  succession  was  claimed  by  such  adopt- 
ed child.  Here  the  only  relation  involved 
was  that  between  the  person  adopting  and 
the  adopted  child.  It  also  necessarily  follows 
that  the  adopting  parents  must  inherit  from 
the  adopted  child  to  the  exclusion  of  the  par- 
ents by  blood,  and  that  on  the  question  of  suc- 
cession to  the  estate  of  an  adopted  child,  sec- 
tion 1386,  Civil  Code,  construed  in  harmony 
with  the  adoption  statutes  when  sx)eaklng  of 
"father"  or  "mother,"  means  the  father  or 
mother  by  adoption.  Such  was  the  ruling  in 
Estate  of  Jobson,  supra.  Again,  It  is  to  be 
observed  that  the  only  relation  involved 
was  that  between  the  parents  by  blood,  the 
persons  adopting,  and  the  adopted  child. 
The  court  took  occasion  to  say: 

"It  should  perhaps  bo  added  that  the  case 
before  us  presents  no  question  of  the  effect  of 
adoption  apou  the  rights  of  any  persons  except 
the  natural  parents,  the  child,  and  the  adopt- 
ing parent  inter  aese.  There  is  no  occasion 
to  express  any  opinion,  and  we  express  none, 
apon  the  existence  of  rights  that  might  be 
claimed  collaterally  by  either  party  to  the 
adoption ;  that  is  to  say,  as  against  the  natural 
kin  of  the  other." 

One  other  consequence  in  the  matter  of 
Inheritance  may  be  noted  as  arising  from 
the  same  relation,  viz.,  that  the  children  of 
the  adopted  child  take  by  inheritance  from 
the  adopting  parent  as  issue  of  snch  adopt- 
ing parent.  This  was  practically  the  ques- 
tion decided  in  Estate  of  Winchester,  140 
CaL  468,  74  Pac  10.  See,  also.  Power  t. 
Hafley,  85  Ky.  671,  4  8.  W.  683;  Atchison 
V.  Atchison's  Ex'r,  89  Ky.  488,  12  S.  W.  942 ; 
Gray  t.  Holmes,  67  Kan.  220,  45  Pac.  596,  33 
L.  R.  A.  207;  Pace  v.  Klink,  51  Ga.  22L 
Here  again  it  is  to  be  observed  that  really 
the  only  relation  involved  is  that  of  the 
adopting  parent  and  the  adopted  child.  If, 
as  was  observed  in  the  Winchester  Case,  the 
two — 

"sustain  towards  each  other  the  legal  relation 
of  parent  and  child,  and  have  all  the  rights 
and  be  subject  to  all  the  duties  of  that  rela- 
tion, it  must  follow  that  the  children  of  an 
adopted  child  take  by  inheritance  (from  the 
adopting  father)  as  issue  of  the  adopting  fa- 
ther." 
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And  section  1386  Code  of  CSvil  Prooednre, 
when  construed  In  harmony  with  the  adop- 
tion statutes,  most  be  c(»iatnied  aa  so  pro- 
viding. 

[5]  The  adoption  statutes  of  this  state  do 
not  purport  to  affect  the  relationship  of  any 
person  other  than  that  of  the  parents  by 
blood,  the  adopting  parents,  and  the  child. 
It  Is  the  person  adopting  and  the  child  who, 
by  the  express  terms  of  the  section,  after  adop- 
tion "shall  sustain  towards  each  other  tbe 
legal  relation  of  parent  and  child  and  have 
all  the  rights  and  be  subject  to  all  the  duties 
of  that  relation,"  and  It  Is  the  parents  by 
blood  who,  from  the  time  of  the  adoption,  are 
"relieved  of  all  parental  duties  towards,  and 
all  responsibilities  for  the  dilld  so  adopted, 
and  have  no  right  over  It,"  and  are.  In  the 
eyes  of  the  law,  no  longer  its  parents.  The 
adoption  simply  fixes'  the  status  of  the  child 
as  to  its  former  and  adopted  parents.  To 
Its  grandparents  by  blood  It  continues  to  be 
a  grandchild,  and  the  child  of  Its  parents  by 
blood.  It  does  not  acquire  new  grandparents 
In  the  persons  of  the  father  and  mother  of 
an  adopting  parent 

It  Is  only  in  so  far  as  It  is  necessary  to 
.  protect  the  full  rights  of  the  child  as  a 
child  of  the  adopting  parents  and  the  corre- 
sponding rights  of  the  adopting  parents  as 
father  and  mother  of  the  adopted  dilld  that 
the  statutes  relative  to  adoption  can  play  any 
part  In  the  construction  of  section  1386,  Civil 
Code,  the  inheritance  statute  here  involved. 
As  was-  said  In  Hockaday  r.  Lynn,  200  Ma 
456,  98  S.  W.  585,  8  L>.  R.  A  (N.  S.)  117,  118 
Am.  St.  Rep.  672,  9  Ann.  Gas.  776: 

"In  fact,  it  may  be  laid  down  as  a  general 
conclusion  that  while  the  statute  of  adoption 
must  be  read  into  the  statute  of  dower  and  that 
of  descents  end  distribution,  it  is  with  this 
singularity,  always  to  be  observed,  vii.,  that  the 
adopted  child  is  so  let  in  only  for  the  purpose 
of  preservinc  in  full  its  rlgnt  of  inheritance 
from  its  adoptive  parent." 

This  was  followed  by  the  statement,  "And 
the  door  to  Inheritance  is  shut  and  its 
bolt  shot  at  that  precise  point,"  a  statement 
which  api)ears  to  be  sustained  by  the  author- 
ities generally,  in  the  ab&ence  of  plain  stat- 
utory provision  to  the  contrary.  The  result 
would  appear  to  be  that  withio  the  meaning 
of  subdivision  1,  {  13S6,  ClvU  Code,  Arnold 
Darling  Bennison  was,  at  the  date  of  the 
death  of  deceased,  so  far  as  deceased  him- 
self was  concerned,  "issue"  or  a  "child"  of 
Ills  deceased  child,  John  Darling,  Jr.,  and 
entitled  to  succeed  as  such  to  the  share  his 
father  would  have  taken  tC  alive,  by  right 
of  representation. 

So  far  as  we  have  been  able  to  find,  there 
Is  no  decision  given  nnder  statutes  anything 
Ulce  ours,  to  the  effect  that  the  adopted  child 
has  any  right  of  Inheritance  as  to  the  an- 
cestors or  collateral  kindred  of  the  adopting 
parents,  or  Is  deprived  by  the  adoption  of 
any  right  of  inheritance  that  he  had  as  to 
the  ancestor  and  collateral  kindred  of  his 


parents  bf  blood.   In  1  Ccnpos  Jnrla,  1401,  It 
is  said: 

"In  a  few  states  the  statutes  expresalT  pro- 
vide that  an  adopted  child  may  inherit  from 
certain  relatives  of  the  adoptive  parent  In 
the  absence,  however,  of  such  special  providon, 
an  adopted  child  cannot  inherit  from  tlie  col- 
lateral kindred  of  Its  adopted  parent,  nor  from 
the  ancestor  of  such  parent,  nor  from  his  nat- 
ural  children." 

In  Merritt  T.  Morton,  143  Ky.  133,  136  8. 
W.  133,  S3  L.  R.  A.  (N.  S.)  139,  the  statute 
provided  that  the  chilQ  shall  become  the  heir 
at  law  of  such  person  so  adt^tlng  him  or 
her,  and  be  as  capable  of  Inheriting  as  though 
he  or  she  was  the  child  of  sucb  person, 
and  it  was  held  that  the  adopted  child  could 
not    Inherit    from    his    adopting    mother's 
mother.    In  Sunderland  Estate,  00  Iowa,  732, 
13  N.  Wl  655,  it  was  held  that  the  dilld  could 
not  Inherit  from  the  father  of  her  deceased 
adopting  father,  for  she  was  not  by  the  adop- 
tion made  the  heir  of  such  father's  father, 
or  given  any  ri^t  of  inheritance  by  ri^t 
of  representation.     In  Phillips  v.  McOonlca, 
69  Ohio  St  1,  61  N.  B.  445,  60  Am.  St.  B«p. 
763,  it  was  held  that  the  statute  enables  the 
adopted  child  to  inherit  from  the  adopting 
person,  but  not  through  him.     In  Van  Der 
lyn  V.  Mack,  137  Mich.  146,  100  N.  W.  278, 
66  L;  B.  A.  437, 108  Am.  St  Rep.  669,  4  Ann. 
Cas.  879,  Moore  ▼.  Moore's  Estate,  35  Vt 
98.  and  Hockaday  ▼.  Lynn,  200  Ma  456,  98 
S.  W.  585,  8  L.  R.  A  (N.  S.)  U7,  118  Am,  St       i 
Rep.  672,  9  Ann.  Cas.  776,  the  right  of  the       ' 
adc^ted  child  to  Inherit  from  the  brother  of 
the  deceased  adopting  parent  was  denied, 
while  in  Helms  v.  Elliott,  88  Xenn.  448,  14 
S.  W.  930,  10  L.  R.  A.  635,  and  Keegan  v. 
Geraghty,  101  IlL  26,  it  was  held  that  the 
adopted  child  could  not  Inherit  from  the  oth- 
er children  of  the  adopting  parent    No  case 
has  been  cited  or  found  by  us  that  is  op- 
posed to  any  of  these  declsiona  where  the 
statutes  ai^Ucable  were,  in  all  material  re- 
spects, similar  t9  our  own  statute^,.     They 
all  rest  upon  the  doctrine  tliat  the  rights  of 
inheritance  of  the  adopted  child  are  affected 
by  the  adoption  only  in  so  far  as  the  statutes 
expressly  or  by  necessary  implication  affect 
tliem,  and  that  the  mere  establishment  of 
the  relation  of  parent  and  child  between  the 
adopting  parent  and  the  child,  with  all  its 
consequent  rights  and  duties,  affects  only  the 
relative  rights  of  inheritance  of  the   pur- 
ties  to  the  contract,  the  parents  by   blood, 
the  adopting  paisnts,  and  the  child,  and  has 
no  effect  at  all  as  to  the  rights  of  the  chUd 
in  so  far  as  the  ancestor  or  c(^ateral  kindred 
of  its  parents  by  blood  are  concerned.     It  la 
stated  In  the  note  to  Hockaday  r.   Lynn, 
supra,  in  118  Am.  St  Rep.  672,  686,  that  the 
adoption  of  a  Child  does  not  derive  him  of 
his  right  to  Inherit  from  his  relatives  by 
blood,  unless  the  statute  provides  otherwise, 
and  clearly  this  must  be  so.     Our  statute 
does  in  effect  provide,  as  we  have  seen,  that 
be  can  uo  longer  inherit  from  his  parents 
hy  blood,  because  ao  far  as  (Aey  are  a»c«m' 
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ed  he  tfl  no  longer  their  child.  But  his  reU- 
tlonsUp  to  his  srrandparents  by  blood  on  ei- 
ther side  la  not  affected  by  the  adoptloo.  A« 
to  them  he  Is,  notwithstanding  the  adoption, 
the  "Issue"  or  child  of  their  child  within  the 
meaning  of  section  1386,  CItII  Code. 

In  view  of  what  we  have  said  it  is  appar- 
ent that  the  minor  child  of  John  Darling, 
Jr.,  succeeded,  by  right  of  representation,  to 
the  share  in  the  estate  of  deceased  that  said 
John  Darling,  Jr.,  would  have  succeeded  to 
had  he  been  Uvlng  ut  the  death  of  deceased. 

The  decree  of  distribution  is  reversed, 
with  directions  to  the  trial  court  to  enter  a 
decree  in  accord  with  the  views  herein  ex- 
pressed. 

We  concur:  SHAW,  J.;  MELVIN,  J.; 
SLOSS,  J.;    HBNSHAW,  J.;  LAWLOE,  J. 


FARBAR  T.  WESTERN  ASSUR.  CO. 
(Cly.  1481.) 
(District  Ooort  of  Appeal,  Fint  District,  Cal- 
ifornia.    May  18,  1916.    RehearlnK  Denied 
by  Supreme  Court  July  17,  1916.) 

1.  Instjoance  «=>666(2)— Risk— Paboi.  Con- 
tract— SUFFICIBNCT  or  EVIDENCE. 

BMdence,  in  an  action  to  recover  the  amount 
of  a  fire  insurance  policy  issued  upon  certain 
furniture,  held  to  sustain  a  finding  that  the 
property  was  covered  by  a  parol  contract  of 
msurance  at  the  time  of  the  fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  IMg.  f  1709;   Dec.  Dig.  «=»6e5(2).] 

2.  iKsnuANci:  «=>96— Aqenot  for  Inbubed— 

AtTTHOBITT. 

The  direction  of  the  owner  of  furniture  to 
an  insurance  broker  to  place  insurance  for  her, 
and  take  care  of  her  insurance  and  see  that  she 
was  covered  to  a  certain  amount  constitnted  the 
broker  a  general  agent  to  keep  her  insured  in 
sneh  anumnt. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  i  126;    Dec.  Dig.  ®=»96.] 

3.  Inscbancx  ^=»229(3>— Aoenot  fob  Inbub- 
ed—PoweS. 

A  general  agent  to  keep  one  insured  to  a 
certain  amount  was  authorized,  as  an  incident 
of  his  employment,  to  accept  and  act  upon  a  no- 
tice of  cancellation  of  a  policy,  and  to  procure 
insumnce  in   another  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  (  503;  Dec.  Dig.  «=3229(3).] 

4.  Insubance  ^=»112— Aoenct  7ob  Insured 
— KATinCATIOH  afteb  Loss. 

A  ratification  of  the  action  of  lin  insurance 
broker  in  procuring  a  policy  for  the  insured, 
though  made  subsequent  to  a  loss,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  134 ;   Dec.  Dig.  <Ss>112.] 

6.  Inbubancs  «=»112— Aoknct  fob  Insubed— 
Ratification. 

Insured,  by  filing  her  claim  of  loss  and  de- 
manding payment,  thereby  ratified  the  action  of 
her  broker  in  accepting  s  notice  of  the  cancel- 
lation of  a  policy  and  in  procuring  a  policy  in 
defendant,  another  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  134;   Dec.  Dig.  <3=»112.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vant.  Judge. 


Action  by  H.  M.'Farrar  against  the  West- 
am  Assurance  Company.  Judgment  for  plain- 
tiff, motion  for  new  trial  denied,  and  de- 
fendant appeals.  Judgment  and  order  af- 
firmed. 

Rehearing  denied  In  Supreme  Court,  108 
Pac.  611. 

J.  F.  Riley,  of  San  Frandsco,  for  appellant. 
Baclgalupi  &  Elkus  end  Jewel  Alexander, 
all  of  San  Fraitdaco,  for  respondent 

KERRiaAN,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  the  plaintiff  and  from 
an  order  denying  defendant's  moti<»i  for  a 
new  trial  in  an  action  brought  against  the 
defendant  to  recover  the  sum  of  $1,000,  the 
amount  of  a  fire  insurance  policy  claimed 
by  plaintiff  to  have  been  issued  by  the  de- 
fendant upon  certain  furniture  belonging  to 
the  former's  assignor. 

Several  years  before  the  fire  which  destroy- 
ed the  furniture  in  questicm,  Mrs.  Margaret 
M.  Pller,  its  owner,  had  authorized  Clarence 
Coleman,  an  Insurance  broker,  to  place  $1,000 
insurance  thereon,  the  property  being  con- 
tained in  a  certain  hotel  in  San  Francisco. 
Coleman  did  so,  selecting  the  St  Paal  Fire  & 
Marine  Insurance  Company.  At  that  time, 
and  up  to  the  time  of  the  fire,  Mrs.  Pller  was 
carrying  other  insurance  upon  the  furniture 
In  the  sum  of  $500,  which  was  placed  in- 
dependently of  Coleman.  Each  year  when 
the  $1,000  policy  was  about  to  expire  Cole- 
man would  renew  it,  and  Mrs.  Pller  would 
pay  the  premium.  On  one  occasion,  a  small 
loss  by  fire  having  occurred,  be  attended  to 
the  matter  of  its  adjustment  in  so  satisfac- 
tory a  manner  to  the  insured  that  she  told 
him  to  thereafter  take  care  of  her  insurance 
and  to  keep  her  covered  in  good  companies 
in  the  sum  of  $1,000.  On  May  15,  1911,  the 
St.  Paul  Fire  &  Marine  Insurance  Company 
notified  Ooleman  in  writing  that,  after  an 
examination  ot  the  premises-  in  which  the 
insured  property  was  situated,  it  felt  con- 
strained to  cancel  its  policy,  and  thereby 
gave  Coleman  the  five  days'  notice  of  can- 
cellation as  required  by  the  terms  of  the 
policy.  Coleman  immediately  attempted  to 
see  Mrs.  Pller  in  order  to  obtain  possession 
of  the  policy  for  the  purpose  of  returning  it 
to  the  company,  whereupon  she  would  be  en- 
titled to  be  repaid  the  unearned  premium 
thereon.  Failing  to  see  Mrs.  Pller,  Coleman 
on  May  18, 1011,  offered  to  the  defendant  com- 
pany this  insurance.  The  latter's  "counter- 
mand," who  was  authorized  to  accept  insur- 
ance, refused  to  take  the  responsibility  in  this 
instance  of  accepting  the  risk,  and  referi-ed 
Coleman  to  the  manager  of  the  company,  one 
Miller.  After  some  persuasion  on  the  part 
of  the  broker  Miller  agreed  to  take  the  in- 
surance, and  on  May  20th  a  written  ap- 
plication was  made  to  the  company.  On 
May  27th  Coleman,  not  having  receiv<»d  the 
policy,  telephoned  to  the  office  of  the  de- 
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fendant  and  Inquired  abont  It,  and  was  In- 
formed that  the  policy  was  ready  but  not 
signed,  and  that  It  would  be  sent  over  to 
him  on  the  following  Monday  morning.  ESarly 
that  Monday  morning  (May  29,  1911),  the  fire 
occurred  and  the  property  Insured  was  total- 
ly destroyed.  From  May  20th,  when  the  ap- 
plication for  the  insurance  was  left  with  the 
conqpany,  up  to  the  time  of  the  flre,  the  de- 
fendant appears  to  hare  considered  that  it 
was  carrying  the  risk.  Entries  in  Its  books 
made  in  the  ordinary  course  of  business  so 
Indicated,  and  this  insurance  was  included 
in  a  statement  made  to  the  home  office  of 
the  company  of  business  recently  transacted, 
and  after  the  fire  a  statement  was  sent  to 
(joleman,  showing  that  he  had  been  charged 
with  the  premium  on  tills  insurance. 

[1]  We  do  not  doubt  from  all  the  drcnm- 
stances  of  the  case  that  the  finding  of  the 
court  that  this  property  was  covered  by  a 
parol  contract  of  insurance  at  the  time  of 
the  fire  is  amply  sustained  by  the  evidence. 
Such  contracts  under  similar  circumstances 
are  not  uncommon.  Field  v.  Hiamson,  Good- 
now  Mfg.  Co.,  162  Mass.  3S8,  38  M.  IS.  112«, 
27  I<.  B.  A.  136.  They  are  valid  and  enforce- 
able in  tills  state.  Harroa  v.  City  of  London 
l^re  Ins.  Co.,  88  Cal.  16,  26  Pac.  982 ;  Gold 
v.  Sun  Ins.  Co.,  73  CaL  218,  14  Pac.  786; 
American  C.  Co.  v.  Agricultural  Ins.  Co.,  12 
Cal.  App.  133,  106  Pac.  720. 

"If  an  agent,  authorized  to  accept  risks,  ac< 
cepts  a  risk  by  parol,  promising  to  deliver  the 
policy,  the  insurance  begins  witli  the  acceptance, 
and  the  contract  in  parol  continues  until  the 
policy  is  delivered,  when  it  is  superseded  by  the 
policy."  Western  Assurance  Co.  v.  McAlpin, 
23  Ind.  App.  220,  55  N.  B.  119.  77  Am.  St. 
Eep.  423. 

[2,  S]  The  only  really  serious  question  in 
this  case  is  whether  or  not  Clarence  C<^eman 
was  acting  within  the  scope  of  his  authority 
in  placing  this  insurance.  Notwithstanding 
that  the  property  which  it  covered  according 
to  the  findings  of  the  court — based  on  sutfl- 
dent  evidence — ^was  reasonably  worth  ap- 
proximately $2,600,  its  owner  intended  to 
carry  no  more  than  $1,500  insurance  upon  it, 
of  which  she  had  personally  attended  to 
placing  $500,  and  was  relying  upon  Coleman 
to  take  care  of  the  remainder.  At  the  time 
of  the  fire  she  knew  nothing  about  the  con- 
templated cancellation  or  the  new  insurance. 
Upon  learning  of  the  fire  and  of  the  condition 
of  her  insurance  she  filed  proofs  of  loss 
with  all  three  companlea  From  the  other 
companies  she  obtained  in  settlement  of  the 
loss  approximately  the  amount  of  the  face 
of  the  policies,  but  the  defendant  denied 
responsibility  upon  its  policy  and  refused 
to  pay,  whereupon  the  insured  assigned  her 
claim  to  the  plalntUI,  who  at  once  commenced 
this  action. 

We  think  the  defendant  is  liable.  Per- 
haps when  Coleman  placed  the  first  insur- 
ance for  Mm.  PUer  be  was  merely  an  insur- 


r  ance  solidtor,  whose  authority  was  qutte  lim- 
ited, but  later,  as  we  have  seen,  she  extend- 
ed his  authority  by  telling  him  "to  take  care 
of  her  insurance  and  to  see  that  she  was 
covered  to  the  amount  of  $1,000."  At  an- 
other place  in  the  record  she  is  shown  to 
have  testified  a«  follows: 

"A.  About  the  Western  Assurance,  I  never 
told  him  what  cinnpany  to  insure  me  in.  I  just 
said,  'Insure  me  for  $1,000,'  and  that  was  alL 
As  lonK  as  it  was  covered,  tliat  is  all  I  cared. 

8.  As  long  as  it  was  covered?  A.  Tes,  sir. 
.  It  says,  'I  looked  upon  him  as  a  sohcitor 
only.'  A.  I  don't  know  about  solicitor— I  only 
told  him  to  insure  me  and  keep  me  insured.  Q. 
To  keep  von  insured?  A.  To  keep  me  covered— 
that  is  all  I  cared— as  long  as  I  was  in  a  good 
company." 

Coleman's  testimony  we  think  tends  to 
corroborate  the  testimony  of  Mrs.  PUer ;  but 
we  are  satisfied  that  the  direction  by  Mrs. 
PUer  to  Coleman  Just  referred  to  made  him 
more  than  a  mere  soliciting  insurance  agent, 
and  constituted  him,  as  found  by  the  court, 
her  general  agent  to  keep  her  insured  to  the 
extent  of  $1,000  in  respect  to  the  property 
here  involved.  Being  her  general  agent  for 
this  purpose,  we  think  he  was  authorized, 
as  an  Incident  of  his  employment,  to  acc^t 
and  to  act  upon  a  notice  of  caaodlation. 
Stevenson  v.  Sun  Ins.  Office^  17  CaL  App. 
280,  119  Pac.  629. 

"A  general  agent  with  power  to  insure  prop- 
erty and  to  keep  it  insured  may  accept  notice 
of  cancellation  and  jprocure  substituted  insur- 
ance or  renewal  of  insurance  in  anotlier  com- 
pany." 22  Cyc.  1447 ;  iEtna  Ins.  Co.  v.  Benno, 
96  Miss.  172,  60  South.  663 ;  Phoenix  Ins.  Co. 
V.  State,  78  Ark.  180,  88  S.  W.  917,  6  Ann.  Cas. 
440 ;  Schauer  v.  Queen's  Ins.  Co.,  88  Wis.  601, 
60  N.  W.  994;  Todd  v.  German-Am,  Ins.  Co., 
2  Ga.  App.  789,  59  S.  E.  94. 

The  record  does  not  show  npoo  what 
ground  the  insured,  after  the  cancellation  of 
the  policy,  obtained  a  settlement  of  her  claim 
against  the  St.  Paul  Company.  Evidently 
for  some  good  reason  it  deemed  Itself  re- 
sponsible on  the  policy  and  paid  the  loes. 
The  trial  court  found  that  the  policy  In  that 
company  had  been  canceled.  However,  the 
circumstances  of  that  transaction  are  not 
before  us,  and  therefore  have  no  bearing  up- 
on the  determination  of  this  case.  Here  it 
appears  that  Ccdeman,  in  the  careful  dis- 
charge of  bis  duty  as  general  agent,  effected 
a  valid  contract  of  insurance  with  the  de- 
fendant upon  his  principal's  property,  the 
obligation  of  which  is  not  dependent  upon 
the  transaction  with  the  St.  Paul  Company. 

[4,  6]  But  even  if  Coleman  were  not  tlu- 
general  agent  for  the  assured,  still  the 
finding  of  the  court  as  to  bis  autiiority  would 
hare  to  be  sustained  on  the  theory  that  bis 
action  in  procuring  the  policy  in  the  defend- 
ant company  was  ratified  by  bis  principal. 
In  filing  her  claim  of  loss  and  demanding 
payment,  she  ratified  the  action  of  her  agent. 
The  authorities  seem  to  hold  that  a  ratifica- 
tion, though  made  subsequent  to  a  loss.  Is 
vaUd. 
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In  the  case  of  BootweU  v.  Qlobe  te  Rut- 
gers' Fire  In&  Co.  of  N.  Y^  U3  N.  X.  823. 
85  N.  K  1067,  an  asent  was  Instructed  by 
his  prliiv^al  to  carry  a  certain  amount  of 
Insurance  on  each  of  two  certain  barges. 
Tbe  agent,  being  In  some  doubt  as  to  the 
amount  In  force  on  the  barges,  and  endeavor- 
ing to  carry  out  his  Instructions,  took  out 
other  Insurance,  and  advised  bis  principal 
of  what  he  had  done.  Upon  dUx»vertng  that 
he  had  contracted  for  a  larger  amount  than 
his  Instraetlons  warranted — which  was  on 
the  fcdlowlng  day — ^he  returned  the  polldes 
to  the  Insurance  company,  requesting  In  ef- 
fect that  the  transaction  be  treated  as  If 
the  policies  had  never  been  issued,  and  so 
be  without  premium  (Aarge.  This  the  d»- 
fendant  refused,  but  Buggi»ted  that  the  lu- 
surance  would  be  canceled  at  fihort  rates. 
With  the  proposition  In  this  shape  one  of  the 
barges  was  destroyed,  whereupon  the  owner 
tendered  defendant  the  premium  upon  the 
policy  Issued,  and  later  duly  presented  proof 
thereunder.  In  that  case  the  agent  does  not 
aeem  to  have  been  given  as  wide  a  power 
as  the  broker  here;  and,  while  the  opinion 
proceeds  upon  the  theory  that  under  the  dr- 
cnmstances  of  the  case  the  defendant  was 
estopped  from  denying  its  UabUlty,  still  to 
so  hold  It  was  necessary — end  accordingly 
the  court  did  hold-— that  the  owner  had  a 
legal  right  to  ratify  the  acta  of  Ills  agent 
and  accept  the  contract  even  after  the  occur- 
ring of  the  loss. 

In  the  case  of  Todd  v.  German-American 
Ins.  Co.  of  N.  Y.,  2  6a.  Anp.  78»,  6&  S.  B. 
9i,  the  court  say  that,  aasoming  that  Turpln 
(the  agent)  acted  for  Todd,  and  procured 
from  the  defendant  a  policy  of  Insurance  In 
Todd's  favor,  and  paid  the  premium  or  be- 
came responsible  to  pay  the  same,  Todd  could 
after  the  fire,  upon  discovery  of  the  fact 
that  Turpln  had  assumed  to  act  for  him, 
ratify  the  contract  and  hold  the  Insurance 
company  upon  It  The  court  observes  that  It 
mnst  bo  admitted  that  in  the  case  of  a  rati- 
fication the  pfirties  do  not  generally  stand 
npon  even  terms,  since  ttie  principal  may  al- 
ways elect  to  ratify  the  act  if  it  Is  for  his 
benefit,  and  disavow  it  U  It  Is  to  his  Injury, 
but  this  consequence  lias  never  been  allowed 
to  overcome  the  force  of  the  general  doctrln& 

In  the  case  of  I-'hoenls  Ins.  Co.  v.  Hancock, 
123  CaL  2:22,  65  Pac.  906t  the  defendant  took 
out  insurance  In  favor  of  an  estate  In  which 
he  was  an  heir.  Later  upon  demand  he  re- 
fused to  pay*  the  premium,  whereupon  suit 
was  commenced  to  «»iv>el  him  so  to  do.  In 
sustaining  a  Judgment  against  him  the  court 
thus  states  the  law: 

"Althoagh  defendant  had  no  authority  to  pro- 
cure insurance  for  the  administratrix,  yet  she 
could  have  ratified  his  act  even  after  the  occur- 
rence of  a  loss." 

See,  also,  1  Joyce  on  Insurance,  i  642;  1 
Uay  ou  Insurance  (4th  £d.)  S  122A ;  2  Clem- 


ent on  Fire  Insurance,  481;  1  Wood  on  Fire 
Insurance,  |  188,  p.  320. 
The  Judgment  and  wder  are  afBrmed. 

We    concur:     liBNNON,   P.   3.;    BIOH- 
ARDS,  J. 


VABRAR  V.  WESTERN  ASSUR.  CO. 

(S.  F.  7940.) 

(Supreme  Court  of  California.    July  17,  1916.) 

In  Bank.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  Geo.  A.  Sturte- 
vant,  Jud^. 

Action  by  H.  M.  Farrar  against  the  Western 
Assurance  Company.  Application  by  defendant 
for  a  hearing  after  decision  by  the  District 
Court  of  Appeal  of  the  First  Appellate  Dis- 
trict (169  Pac  aOQ),  affirming  a  judgment  for 
plaintiff.     Application  denied. 

J._F.  Riley,  of  San  Francisco,  for  appellant. 
Bacignlupi  &  lElkus  and  Jewel  Alexander,  all  of 
San  Francisco,  for  respondent. 

PER  CURIAM.  The  application  for  a  hear- 
ini;  in  this  court  after  decision  by  the  District 
Court  of  Appeal  of  the  First  Appellate  District 
(159  Paa  WO)  is  denied.  In  denying  the  ap- 
plication we  deem  it  proper  to  say  that  we  do 
not  express  any  view  on  the  question  of  rntifica- 
tlon  discussed  in  the  opinion.  A  decision  on 
that  qaestion  is  not  essential  to  a  determina- 
tion of  the  case,  in  view  of  wliat  is  correctly 
held  in  the  opinion  as  to  the  status  and  au- 
thority of  Coleman. 


FREITAS  V.  FRBITAS  et  al.     (Civ.  1754.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  28,  1916.    Rehearing  Denied 
by  Supreme  Court  Aug.  26,  1910.) 

1.  Appeal  and  Sbrob  «=»843(2)— Detebmina- 

TIOR  OF  CAUSB— NlU»68ITT  OF  DECISION. 

Where  defendant  benefit  aasociatiou  paid 
the  proceeds  of  a  policy  into  court  and  did  not 
appeal  from  a  judgment  awarding  it  to  plaintiff, 
held  that,  upon  appeal  by  other  defendants,  it 
is  unnecessary  to  determine  whether  tlie  com- 
plaint stated  a  cause  of  action  against  tlie  in- 
surer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  3381.  8333 ;  Dec.  Dig.  «=» 
843(2).] 

2.  Inshbancb  $=»782  — MirruAi.  Benefit  — 
Chanoe  or  BBNEFiciAans— Rights  or  Pbb- 
vious  Beneficiabt. 

A  complaint,  alleging  that  deceased,  pursu- 
ant to  an  antenuptial  agreement,  made  plain- 
tiff his  l)cneficiary  in  an  insurance  policy,  but 
later  substituted  his  children  as  beneficiaries, 
states  a  cause  of  action  against  the  children  in 
acMon  to  determine  conflicting  claims. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  8  1948 :   Dec  Dig.  <S=>782.] 

8.  Frauds,  Statute  of  e=3l48(2)— Actions— 

PLEAOIMO — .\NTENUPTIAI,  CONTBACT. 

Wher«  a  complaint  alleges  an  antenuptial 
contract,  required  to  bo  in  writing  under  statute 
of  frauds  (Civ.  Code,  i  1C24,  and  Code  Civ. 
Proc.  i  1978),  held  that  the  agreement  will  be 
presumed  as  a  matter  of  pleading  to  be  written. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  S  354;  Dec.  Dig.  ®=>148(2)J 

4.  Fkatjds,  Statute  of  «=»139(2)— Ahtencp- 
TiAL  Contract— Execution. 
An  antenuptial  contract  tliat  deceased  would 
make  plaintiff  his  tieneficiary  in  an  insurance 
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I>olicy  is  executed  by  their  marriage  and  liwer- 
tion  of  plaintiff's  name  as  beneficiary. 

[Ed.  Note,— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {  335;   Dec.  Dig.  «S=»139(2).] 

5.  Frauds,    Statute    of    <e=>130(2)— OPEnA- 
TioN — Executed  Antenuptial  Contbact. 
The  statute  of  frauds   (Civ.  Code,  §  1624, 
and  Code  Civ.  Proc.  f  1973)  is  inapplicable  to 
an  executed  antenuptial  oral  contract. 

[Ed.  Note. — For  other  cases,  sec  Frauds,  Stat- 
ute of,  Cent  Dig.  S  835;  Dec.  Dig.  <S=» 
139(2).] 

Appeal  from  Superior  Coart,  Alameda 
County ;  Wm.  H.  Waste,  Judge. 

Action  by  Louisa  R.  Fteltas  against  M.  F. 
Freltas,  Jr.,  and  others.  Judgment  for  plain- 
tiff, and  certain  defendants  appeal.  Af- 
firmed. 

Louis  B.  Dlavlla,  of  Oakland  (Jos.  P.  Ln- 
cey,  of  San  Francisco,  of  counsel),  for  ap- 
pellants. Rose  &  Silverstein,  of  Oakland, 
for  respondent. 

PER  CURIAM.  The  plaintiff  in  this  case 
Is  the  widow  of  Manuel  T.  Freltas,  deceased. 
The  defendants  Manuel  F.  Freltas,  Jr.,  Mary 
Freltas  Lopez,  Francisco  Freltas,  and  Anna 
Freltas  Nula  are  the  children  of  said  de- 
ceased by  a  former  marriage.  The  defendant 
Unica  Portugueza  de  Estada  da  California 
Is  a  beneficiary  corporation.  The  complaint 
in  substance  alleged,  and  the  trial  court  in 
effect  found,  that  tbe  plaintiff  was  induced 
to  marry  Manuel  T.  Freitas,  since  deceased, 
by  an  antenuptial  agreement,  wherein  he 
promised  the  plaintiff  that  If  she  would 
marry  him  he  would  make  her  the  beneficiary 
of  a  policy  of  life  insurance  in  the  sum  of 
$1,(KX>,  which  he  then  held  and  which  had 
been  issued  to  him  by  the  corporation  de- 
fendant Upon  bis  marriage  to  the  plaintiff 
Freltas,  with  the  intent  and  purpose  of  per- 
forming his  antenuptial  promise,  caused  the 
plaintiff  to  be  named  as  the  benefldary  in 
the  policy  of  insurance,  and  thereupon  de- 
livered the  same  to  her.  Subsequently  be 
secured  possession  of  the  policy  and, 
without  the  consent  or  knowledge  of  the 
plaintiff,  caused  the  children  above  mention- 
ed to  be  substituted  as  beneficiaries,  and  they 
were  the  beneficiaries  named  in  the  policy 
at  the  time  of  his  death.  The  corporation 
defendant  did  not  defend  against  the  action, 
but  deposited  in  court  the  amount  called  for 
In  the  policy  subject  to  a  determination  of 
the  conflicting  claims  of  the  plaintiff  and  the 
other  defendants.  Judgment  was  rendered 
for  the  plaintiff,  from  which  the  Individual 
defendants  alone  have  appealed. 

[1]  The  demurrer  of  these  last-named  de- 
fendants to  the  complaint  was  rightly  over- 
ruled.   Having  paid  the  fund  in  controversy 


Itato  court,  the  corporation  defendant  in  ef- 
fect waived  any  defense  it  might  have  bad 
against  either  ae  botli  of  the  conflicting 
claimants;  and,  bMng  t^)parently  satisfied 
with  the  lower  court's  adjudication  of  the 
controversy,  it  Is  of  no  conseciuence  whether 
or  not  the  complaint  stated  a  cause  of  action 
against  the  oorponttion.  Jory  v.  Supieuie 
Council,  eta,  106  Cal.  20,  38  Pa&  524,  26  L. 
R.  A.  733,  45  Am.  St.  Rep.  17;  Adams  v. 
Grand  Lodge,  105  Cal.  321,  38  Pac.  914,  45 
Am.  St  Rep.  45 ;  Hoeft  v.  Supreme  Lodge, 
113  Cal.  91,  45  Paa  185,  33-  L.  R.  A.  174; 
Supreme  Council  v.  Murphy,  65  N.  J.  Eq.  60, 
55  Atl.  507,  509. 

[2]  'J^e  complaint  as  between  the  plaintiff 
and  the  appealing  defendants  stated  a  cause 
of  action.  The  case  of  Gagossian  v.  Arake- 
lian,  9  C^l.  App.  571,  09  Paa  1113,  has  no  ap- 
plication to  the  facts  of  the  present  case. 
Here  the  cause  of  action  relied  upon  pro- 
ceeded upon  the  theory  that  the  plaintiff  had 
acquired  an  equitable  right  to  tbe  sum  se- 
cured by  the  policy  of  Insurance  which  the 
insured  could  not  defeat  by  any  act  of  his, 
and  which  the  Individual  defendants,  as  mere 
voluntary  beneficiaries  possessing  no  equities, 
could  not  deny.  That  such  a  right  may  be 
acquired  imder  the  facts  pleaded  here,  and 
will  when  established  receive  recognition 
and  protection  at  the  hands  of  a  court  of 
equity,  is  settled  in  this  state.  Adams  v. 
Grand  Lodge,  supra ;  Jory  ▼.  Supreme  Coun- 
cil, supra. 

[3]  The  complaint  states  a  cause  of  action 
notwithstanding  the  fact  that  the  antenup- 
tial agreement  pleaded  was  not  alleged  to 
have  been  reduced  to  writing  as  requirtil  by 
section  1^4,  (7iy.  Code,  and  section  1973  of 
the  Code  of  Civil  Procedure.  As  a  matter 
of  pleading  the  agreement  was  presumed  to 
be  in  writing. 

(4,  6]  The  evidence  supports  the  findings, 
and  tiie  findings  support  the  Judgment 
While  the  evidence  shows,  and  the  court  in 
effect  found,  that  the  antenuptial  agreement 
was  not  expressed  in  writing,  nevertheless 
the  evidence  further  shows,  and  tbe  court 
found,  that  in  keeping  with  his  agreement 
and  the  consideration  of  tbe  plaintiffs  mar- 
riage to  him,  Freitasi;  the  Insured,  procured 
her  to  be  designated  as  a  beneficiary  of  the 
sum  secured  by  tbe  policy  of  Insurance.  The 
antenuptial  contract  thereby  became  fully 
executed  (Supreme  Lodge  K.  of  P.  v.  Ferrell, 
83  Kan.  491,  33  L.  R.  A.  [N.  B.]  777, 112  Paa 
165),  and  it  is  settled  law  that  the  statute 
of  frauds  has  no  application  to  an  executed 
oral  agreement  (Bates  v.  Babco<^  05  CaL 
479.  488,  30  Paa  605,  16  L.  R.  A.  745,  29  Am. 
St  Rep.  133). 

Tho  Judgment  appealed  from  is  afflrmod. 
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FREITAS  T.  FREITAS  et  al.    (CSv.  1765.) 

(District  Court  of  Appeal.  First  Diatriet,  Oal- 
ifornia.     June  28,  1910.     Bebearimr  De- 
nied by  Supreme  Court  Aug.  25,  1916.) 

HoRkT  Received  ^=>5 — Mutual  Benefit  In- 
surance —  Change,   of    Beneficiaries  — 
Rights  ot  Previods  Beneficiary. 
Where  plaintiff,  a  former  beneficiary,  waa 
Oktitled  to  insurance  proceeds  which  the  Insurer 
had  paid  to  substituted  beneficiaries,  held  that 
plaintiff  could   recover   from   such   beneficiaries 
upon   an  implied  promise,  although  there  was 
no  privity  of  contract  between  them. 

[Ed.  Notfe — For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  U  14-20;  Dec.  Dig.  (3=> 
5.] 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  H.  Waste,  Judge. 

Action  by  Louisa  R.  Freltas  against  MaU' 
uel  F.  Freitas,  Jr.,  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Louis  B.  Dlavlla,  of  Oakland  (Jos.  P.  Lu- 
cey,  of  San  Francisco,  of  counsel),  for  ap- 
pellants. Rose  &  SUverstein,  of  Oakland, 
for  respondent 

PER  .  CURIAM.  Save  In  one  particular 
the  facts  In  tills  case,  as  shown  by  the 
pleadings  and  proof,  are  in  tbelr  essential 
features  substantially  the  same  as  those 
pleaded  and  proven  in  the  case  of  Fr^tas  v. 
Freltas,  No.  1754,  159  Fac  611,  this  day  de- 
cided, the  present  case  being  different  only 
in  the  particular  that  the  beneflclal  society 
in  which  the  deceased  was  Insured  had,  upon 
the  death  of  the  deceased,  paid  to  the  de- 
fendants the  sum  of  $1,500  called  for  l^  the 
imlicy  of  Insurance.  As  a  consequence  the 
society  was  not  made  a  i>arty  defendant. 
Judgment  went  for  the  plaintiir,  from  which 
tbe  defendants  severally  appeal  upon  the 
grounds  that  the  complaint  does  not  state 
a  cause  of  action,  and  that  the  findings  do 
not  support  the  Judgment. 

Here,  as  in  tbe  case  above  mentioned,  tbe 
plalntifT's  cause  of  action  proceeded,  upon 
the  theory  that  the  plalntifT  had  acquired  a 
snperlor  equitable  title  to  the  sum  in  suit; 
and,  for  the  reasons  stated  In  said  case  num- 
l>ered  1754,  and  upon  the  authority  of  the 
cases  therein  cited,  we  are  of  tbe  opinion 
tbat  the  facts  pleaded  In  the  present  case 
are  sufiieient  to  constitute  a  cause  of  action 
against  the  defendants,  who  were  alleged 
and  shown  to  be  mere  voluntary  beneficia- 
ries. True  it  is,  as  counsel  for  the  defend- 
ants contend,  that  the  plaintiff's  cause  of  ac- 
tion pleaded  savors  strongly  of  an  action  for 
money  had  and  received.  Sudi  an  action, 
liowever,  may  be  successfully  maintained 
even  though  not  founded  .upon  allegations 
diowing  an  express  privity  of  contract  be- 
tween tbe  parties.  This  is  so  upon  tbe  the- 
ory that  it  one  of  the  parties  has  received 
money  due  and  owing  to  tbe  other  under 
circumstances  which  make  it  his  duty  to 


surrender  tbe  money  to  the  rightful  owner, 
tbe  law  will  imply  tbe  promise  to  do  so,  and 
thereby  create  the  requisite  contractual  priv- 
ity. Commissioners  v.  Bloomington,  253  111. 
164,  97  N.  E.  280,  Ann.  Cas.  1D13A,  477; 
Kreutz  v.  Livingston,  16  Cal.  344;  Colusa 
Co.  V.  Glenn  County,  117  Cal.  434,  49  Pac. 
457;  Whittle  v.  Whittle,  6  Cal.  App.  696,  91 
Pac.  170. 

It  is  conceded  that  tbe  evidence  supports 
tbe  findings;  and,  if  we  be  correct  In  the 
conclusion  that  the  facts  stated  in  the  com- 
plaint show  a  cause  of  action,  then  It  fol- 
lows that  the  findings,  which  are  in  sub- 
stantial accord  with  tbe  allegations  of  tbe 
complaint,  support  the  Judgment. 

Tbe  point  made  concerning  tbe  invalidity 
of  tbe  antenuptial  contract,  and  the  conse^ 
queuces  claimed  to  fiow  therefrom,  was  also 
made  in  the  case  previously  decided,  and 
therein  determined  adversely  to  tbe  ccnten- 
tlon  of  the  defendants.  It  need  not  there- 
fore be  again  adverted  to. 

Tbe  Judgment  appealed  from  is  affirmed. 


WHITCOMB  V.  WORTHING  et  aL 

(Civ.  1984.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    June  2,  1016.     Rehearing  Denied 
by  Supreme  Court  July  81,  1916.) 

1.  Deeds  «=>129(1)— Construction  —  Estatk 
Cbbatbo — Life  Estate. 

A  deed  of  grant  providin|;  that  the  grantee 
should  bold  the  property  until  his  death,  when 
it  should  revert  to  the  grantor's  heirs,  held  to 
convey  only  a  life  estate,  notwithstanding  gen- 
eral expressions  conveying  the  property  to  the 
grantee  and   bis  heirs. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  416,  434;    Dec.  Dig.  <8=3l29(l).] 

2.  Deeds  €=»90— Construction  —  Conflict- 
ing Clauses. 

A  deed  is  to  be  construed  like  any  other 
contract,  and  its  intent  arrived  at  by  a  consid- 
eration of  the  entire  instrument. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  iS  234-237,  247,  248;   Dec.  Dig.  ©=390.] 

3.  Life  Estates  €=»S— Adverse  Possession 
— Hostile  Character— Purchaser  of  Life 
Estatk. 

Possession  by  the  purchaser  of  a  life  estate 
is  not  adverse  to  the  reversioner's  heirs,  and 
the  statute  does  not  run  against  them  until  the 
life  tenant's  death. 

[Ed.  Note. — For  other  cases,  jsee  Life  Estates, 
Cent.  Dig.  §{  24-28;    Dec.  Dig.  «=»8.] 

4.  ElsToPPEL  «=»71— Equitable  Estoppel  — 
Grounds— Disclaimer. 

Previous  ex  parte  statements  that  they 
claimed  no  interest  in  a  certain  lot  does  not  es- 
top the  defendants  in  a  suit  to  quiet  title  from 
asserting  an  interest. 

[Ed.    Note. — For   other   cases,    see    Estoppel, 
Cent  Dig.  {§  173-182;    Dec.  Dig.  «=»71.] 

6.  Judgment  ®=3533  —  Decree  —  Construc- 
tion— Matters  Determined. 
An  adjudication  that  plaintiff's  predecessor 
was  granted  only  a  life  estate  in  certain  lots 
except  one,  as  to  which  no  determination  was 
made,  did  not  operate  to  decree  in  him  tbe  ab- 
solute title  to  that  lot 

[Ed.   Note. — For   other  cases,   see   Judgment 
Cent.  Dig.  {§  978,  983;   Dec.  Dig.  <S=.53S.l 
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6.  Appeal  and  Ebbob  ®=9706(1)— RKvntw  — 
Resebvino  Gbotind  fob  Review. 
An  order  denying  a  new  trial  will  be  re- 
viewed where  the  transcript  shows  that  notice 
of  intention  to  move  for  new  trial  was  served 
and  filed,  and  the  notice  is  set  out  with  general 
specifications  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2944;  Dec.  Dig.  <8=»706(1).] 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;    Charles  Wellborn,  Judge. 

Action  to  quiet  title  by  Fred  S.  Whltcomb 
against  Chastlna  M.  Worthing,  Clinton  O. 
Oaylord,  John  L.  Oaylord,  and  F.  C.  Howes, 
trustee.  Judgment  for  plaintiff,  and  all  the 
defendants,  except  the  trustee,  appeal  from 
the  judgment  and  an  order  denying  their  mo- 
tion for  new  trial.  Order  denying  new  trial 
reversed. 

The  appeal  from  the  Judgment  was  hereto- 
fore dismissed  upon  a  motion  made  In  ox>en 
court  and  covered  by  a  minute  order  only. 

Tobias  R.  Archer,  of  Los  Angeles,  for  ap- 
pellants. George  H.  Woodruff  and  Clyde  C. 
Shoemaker,  both  of  Los  Angeles,  for  respond- 
ent 

JA&fES,  J.  Action  to  quiet  title  to  a  town 
lot  located  in  the  county  of  Los  Angeles. 
Plaintiff  bad  judgment,  from  which  certain 
of  the  defendants  appealed.  There  was  also 
an  appeal  from  an  order  denying  a  motion 
for  a  new  trial.  This  court  heretofore  dis- 
missed the  appeal  from  the  judgment,  and 
we  have  to  consider  questions  presented  by 
the  motion  for  a  new  trial. 

The  appellants  are  heirs  of  Mary  A.  Gay- 
lord,  in  whom  title  to  the  lot  in  question  was 
absolutely  vested  in  the  year  18S9.  Subse- 
quent to  the  year  referred  to  said  Gaylord 
became  the  wife  of  J.  F.  Twitchell.  On  De- 
cember 8,  1891,  she  by  deed  conveyed  to  her 
husband  four  lots  of  land,  which  included  the 
lot  in  question,  and  thereafter,  on  December 
9,  1S91,  she  died.  The  surviving  heirs  were 
her  said  husband  and  five  children,  among 
the  latter  these  appellants. 

[1, 2]  The  deed  given  by  Mrs.  Twitchell 
to  her  husband  in  1S91  was  as  to  its  general 
form  a  deed  of  grant,  with  the  usual  pre- 
liminary recitations  that  the  grantor  did — 
Vgive,  grant,  alien,  and  confirm  unto  the  said 
party  of  the  second  part,  and  to  his  heirs  and 
assigns  forever,  all  those  certain  lots,  pieces, 
or  parcels  of  land  situate,"  etc. 

A  description  of  the  property  conveyed 
followed,  and  then  occurred  this  clause: 

"Together  with  all  water  rights  thereunto  be- 
longing, to  the  party  of  the  second  part,  so 
long  as  he  shall  live,  but  at  bis  death  the  said 
above-desrribcd  property  to  revci-t  to  the  heirs 
of  the  said  party  of  the  first  part." 

•  Other  general  terms  followed  to  the  effect 
that  all  and  singular  the  tenements,  appur- 
tenances, etc.,  were  to  pass  "unto  the  said 
party  of  the  second  part,  his  heirs  and  as- 
signs, forever."  The  question  as  to  whether 
this  deed  passed  a  fee  title  or  only  a  life 


estate  is  one  of  the  propositions  argued  In 
the  briefs,  the  importance  of  wiilch  will  ap- 
pear in  our  later  statements. 

As  we  construe  the  instrument,  however, 
we  are  satis'fied  that  the  Intent  was  to  re- 
strict the  estate  In  the  hands  of  Twitdiell, 
the  husband,  with  the  result  that  the  only 
Interest  acquired  by  him  in  the  real  prop- 
erty was  one  which  terminated  upon  his 
death.  Deeds  are  to  be  construed  like  any 
other  contract,  and  the  intent  of  the  paitiea 
arrived  at  by*  a  ccwslderation  of  the  whole 
instrument,  and  not  of  detached  cdanses. 
Firth  ▼.  Los  Angeles  Pacific  Land  Co.,  152 
Pac.  935. 

[3]  Having  announced  this  preliminary  con- 
clusion as  to  our  construction  of  the  deed 
given  by  Mrs.  Twitchell  to  her  husband,  a 
further  statement  of  the  undisputed  facts  is 
as  follows:  On  July  7,  1893,  the  lot  in  ques- 
tion was  sold  for  the  nonpayment  of  state 
and  county  taxes  to  S.  M.  Patten  and  a  cer- 
tificate of  tax  sale  was  issued  to  the  pur- 
chaser. So  far  as  the  record  shows,  no  tax 
deed  was  ever  issued  thereon.  On  August  14, 
1895,  J.  F.  Twitchell,  the  holder  of  the  life 
estate,  by  quitclaim  deed,  conveyed  his  in- 
terest in  the  lot,  to  the  wife  of  Patten,  the 
purchaser  at  the  delinquent  tax  sale.  It  is 
not  shown  when  the  Pattens  or  either  of 
them  took  actual  possession  of  the  lot,  but 
it  may  l>e  assumed  that  they  did  so  In  1S85, 
upon  receiving  the  quitclaim  deed  from 
TwitcbelL  On  April  21,  1896,  the  plaintiff 
purchased  the  lot  from  Patten  and  bis  wife, 
and  took  an  assignment  of  the  certificate  of 
tax  sale,  and  also  a  quitclaim  deed  from 
the  Pattens  This  quitclaim  deed  contained 
the  following  clause: 

"This  conveyance  is  made  to  release  all  claim 
which  the  said  parties  of  the  first  part  have  to 
the  above  described  property  on  account  of  the 
life  interest  in  the  same  or  J.  F.  Twitchell,  a 
widower,  which  said  interest  was  duly  assigned 
to  the  said  Jefferson  Patten  on  the  14th  day  of 
August,  A.  D.  1895,  and  also  to  release  all 
claims  acquired  by  the  said  parties  of  the  first 
part  or  either  of  them  on  account  of  any  tax 
sales  of  the  above-described  property  prior  to 
the  date  of  this  instrumenL" 

The  plaintiff,  upon  receiving  the  assign- 
ment of  tlie  tax  sale  certificate  and  the  quit- 
claim deed  from  the  Pattens,  entered  upon 
possession  of  the  lot,  and  continuously  there- 
after farmed  and  cultivated  the  same  and 
paid  all  taxes  which  had  been  levied  and  as- 
sessed since  the  year  1895.  He  claimed  to  be 
the  absolute  owner  of  the  property,  notwith- 
standing the  fact  in  his  quitclaim  deed  from 
the  Pattens  It  was  expressly  stated  that  the 
Intmt  was  In  part  to  transfw  the  estate 
wiil<di  the  Pattens  had  acquired  "on  account 
of  the  Ufe  Interest"  of  Twltdiell.  Twitchell 
died  in  February,  1912,  and  this  action  was 
commenced  on  October  7,  1912.  No  <daim 
Is  made,  and  indeed  none  oould  be  maintain- 
ed, that  title  was  acquired  .under  the  trans- 
fer of  the  certificate  of  tax  sale.    TwltchoU 
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during  Us  Ufttime  posscsaed  tbe  right  to 
use  and  occupy  the  property ;  therefore  his 
poesesBlon  could  In  no  case  have  been  adverse 
to  the  claim  which  these  appellants,  the 
belrs  of  Mrs.  TwltcAell,  bad  in  the  property. 
His  grantee  necessarily  woald  be  In  no  better 
situation  with  respect  to  that  matter.  The 
condoslon  must  necessarily  follow  that,  so 
for  as  this  plaintiff  is  concerned,  or  his  im- 
-mediate  predecessors  in  interest,  tlie  Pat> 
tens,  possession  of  the  lot  as  against  the  title 
of  the  heirs  of  Mary  Twitchell  did  not  and 
could  not  begin  to  be  adverse  until  the  death 
of  Twitchell,  which  occurred,  as  before  stat^ 
ed.  In  February,  1812.  The  statute  of  limi- 
tations, the  running  of  irblch  would  confer 
prescriptive  title  upon  the  plaintiff,  was 
not  therefore  set  in  motion  until  Twitchell 
died.  Mann  et  al.  v.  Mann  et  al.,  141  Cal. 
326,  74  Pac.  995.  The  plaintiff  did  not  wait 
for  the  period  to  exptre  requisite  to  sustain 
a  prescriptive  title,  but  about  eight  months 
after  the  death  of  Twitchell  brought  this  ao- 
tton. 

[4,  f]  That  the  appellants  may  hare,  prior 
to  the  tHal  of  the  action,  declared  In  an  ex 
parte  manner  that  they  claimed  no  Interest 
In  the  lot,  was  not  an  admission  which  would 
estop  them  from  asserting  title  by  pleading 
and  proof,  as  they  did  In  this  action.  There 
-was  a  suit  brought  by  Tvrltchell  against  the 
heirs  to  determine  the  respective  rights  in 
the  lots  included  in  the  deed  given  Twitchell 
by  his  wife,  which  suit  resulted  in  its  being 
adjudicated  that  the  Interest  granted  was  a 
life  estate  only.  There  was  no  determination 
made  in  tliat  action  as  to.  the  condition  of 
the  title  to  lot  23,  that  being  the  lot  now  in 
controversy.  Twitchell  therein  alleged  in 
his  complaint  that  the  lot  was  of  "little  or 
no  value  and  which  has  been  sold  for  t^xes 
and  not  redeemed."  The  failure  of  the  court 
to  include  this  lot  in  its  Judgment  in  that 
action  cannot  be  held  to  amount  to  a  confirma- 
tion of.  the  absolute  title  in  Twitchell,  or  in 
the  plaintiff  or  Ills  predecessors  in  interest. 
There  was  simply  a  failure  to  determine  the 
legal  condition  of  the  title — made,  no  doubt, 
for  the  reason  that  the  parties  assumed  that 
the  tax  sale  bad  foreclosed  their  rights  in 
that  property. 

[I]  Objection  is  made  that  the  ruling  <m 
the  motion  for  a  new  trial  should  not  be  con- 
sidered, in  tliat  the  grounds  of  the  motion 
are  not  stated.  It  does  appear  on  page  44 
at  the  tran&cript,  and  as  a  part  of  the  state- 
ment settled  by  the  trial  judge,  that  the  ap- 
pellants served  and  filed  their  notice  of  in- 
tention to  move  for  a  new  trial,  and  such 
notice  is  set  out,  with  general  specifications 
of  error.  In  the  case  dted  by  respondent 
(Morcom  v.  Baiersky,  16  Oal.  App.  480,  117 
Pac.  560),  where  this  court  declined  to  re- 
view the  ruling  on  a  motion  for  a  new  trial, 
the  notice  of  intention  did  not  appear  in  the 
transcript,  nor  were  any  of  the  grounds  stat- 


ed from  which  it  could  be  determined  what 
questions  were  before  the  trial  court  on  the 
motion.  The  record  here  Is  not  deficient  In 
the  same  respects  as  was  that  in  the  case 
last  cited.  The  decision  In  Cross  v.  Mayo, 
167  Cal.  694,  140  Pac.  283,  is  an  authority 
as  to  the  sufficiency  of -a  record  like  that 
here  presented  to  authorize  the  court  to  re- 
view the  order  made  on  motion  for  a  new 
trial. 

For  the  foregoing  reasons  we  conclude  that 
the  trial  court  was  in  error  in  Its'  Judgment, 
and  that  the  motion  for  a  new  trial  should 
have  been  granted. 

'  The  order  denying  the  motion  for  a  new 
trial  is  reversed. 

We  C(mcor:    CONREY,  P.  J.;  SHAW,  J. 


U'REN  V.   STATE  BOARD  OP  CONTROL 
et  al.    (Olv.  1680.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia.   June  26,  1916.    Rehearing  Denied 
by  Supreme  Court,  Aug.  25,  1916.) 

1.  States  <8=»C7— Consebvation  Commission 
—Powers  anp  Duties— Statute. 

Under  Pol.  Code,  |  472,  providing  that  the 
Attorney  General  shall  have  charge  of  all  legal 
matters  in  which  the  state  is  in  any  wise  inter- 
ested, and  that  no  board  shall  employ  an  attor- 
ney other  than  the  Attorney  General,  or  one  of 
his  assistants  or  deputies  in  any  matter  in  which 
the  state  is  interested,  and  that  such  provision 
should  not  be  construed  to  denv  to  any  board, 
etc.,  the  right  to  employ  counsel  in  any  matter 
of  the  state  after  having  first  obtained  the  at- 
torney's written  consent  to  do  so,  the  state  con- 
servation commission,  created  by  St.  1911,  p. 
822,  and  thereby  authorized  to  employ  profes- 
sional and  clerical  assistants,  might  employ  an 
attorney  at  law  to  compile  the  laws  of  diCferent 
states,  the  federal  government,  and  of  other  na- 
tions affecting  conservation  generally,  as  such 
services  were  not  strictly  professional,  or  such 
as  only  a  licensed  attorney  at  law  could  perform. 
[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  {  69;    Dec.  Dig.  «=»67.] 

2.  States    «=»175— State    Boabds-Olaihs- 

FOBU. 

Where  the  claim  of  an  attorney  employed  in 
compilation  work  by  the  state  conservation  com- 
mission was  made  out,  verified,  and  presented  to 
the  state  board  of  control  in  the  form  and  meth- 
od which  had  been  prescribed  for  previous 
months  under  its  rules,  the  board,  if  it  intended 
to  require  a  different  form  or  method  of  pre- 
senting the  claim,  should  have  based  its  rejection 
of  it  upon  that  ground,  and  permitted  the  plain- 
tiff to  remedy  any  defects  in  form,  and,  not  hav- 
ing done  so,  could  not  be  heard  upon  application 
for  a  writ  of  mandate  to  urge  for  the  first  time 
mere  formal  defects  in  the  presentation  of  the 
plaintiff's  claim. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  SI  164,  165;    Dec.  Dig.  «S=»175.] 

3.  States  «=»173— State  Board  of  Contbol 
— AixowANCE  OF  Claims— Discretion. 

The  stnte  board  of  control,  created  by  St. 
1911,  p.  590,  embracing  PoL  Code,  gg  654-691, 
and  with  power  to  approve  and  allow  claims  for 
which  no  appropriation  has  been  made  and  for 
which  no  fund  is  available,  and  claims  for  which 
an  appropriation  has  been  made  or  for  which  a 
state  fund  is  available,  as  to  a  claim  against  the 
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state  treasury  for  bis  sBlary  for  one  month  as 
an  employ^  of  the  state  conservation  commis- 
sion, created  bj  St.  p.  823,  with  the  power  to 
enter  into  contracts  of  employment  upon  such 
terms  as  it  might  deem  proper,  and  setting  aside 
a  specihc  fund  in  the  state  treasury  for  the  pay- 
ment of  obligations  created  by  it,  npon  approval 
of  the  claim,  as  evidenced  by  the  commission's 
requisition  upon  the  state  treasury  for  its  pay- 
ment, was  limited  to  the  powers  of  an  auditing 
body,  passing  only  upon  the  sufficiency  of  the 
form  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  163 ;    Dec.  Dig.  <S=»173.] 

4.  Mandamus  *=»101  —  Public  Boabds  and 
Officers — Allowance  of  Claims. 

Where  an  official  or  board  is  authorized  by 
statute  to  create  an  obligation  against  a  specific 
fund  in  the  state  treasury,  and  another  official 
or  board  is  intrusted  with  the  powers  of  an  au- 
ditor in  respect  to  claims  generally  against  the 
state,  the  powers  and  duties  of  the  latter  may 
be  controlled  by  the  courts,  and  be  compelled  by 
writs  of  mandate. 

(Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  8§  211-216;   Dec.  Dig.  <S=101.] 

5.  STATE.S  «=»191(1)— Claims  against  State 

— ACTIOK. 

Where  the  state,  by  act  of  the  Legislature, 

has  set  apart  a  specific  fund  for  the  payment  of 
such  obligations  as  the  conservation  commission 
had  the  power  to  create,  through  the  employ- 
ment of  the  plaintiff  to  ansist  in  carrying  into 
effect  the  objects  of  its  existence,  the  state  wns 
in  a  position  of  having  assented  to  the  plaintiff's 
claim  for  salary,  and  he  might  maintain  manda- 
mus to  compel  the  state  board  of  control,  as  the 
official  auditor,  to  perform  a  duty  expressly  en- 
joined upon  it  by  law,  without  the  consent  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  $$  179,  180,  182-184;  Dec.  Dig.  «= 
Iflim.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Sea- 
well,  Judge. 

Mandamus  by  Milton  T.  U'Ren  against  the 
State  Board  of  Control,  John  F.  Neylan, 
Clyde  Ia  Seavey  and  F.  H.  Bloodgood,  as 
members  thereof.  Writ  of  mandate  directed 
to  issue  and  the  defendants  appeal  Af- 
firmed. 

U.  S.  Webb,  Atty.  Gen.  (Robert  W.  Har- 
rison, Deputy  Atty.  Gen.,  and  Sullivan  &  Sul- 
livan and  Theo.  J.  Roche,  of  San  Francisco, 
of  counsel),  for  appellanta  Fred  J.  Goble, 
of  Oakland  (U'Ren  &  Beard,  of  Napa,  of 
counsel),  for  respondent 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  ordering  the  Issuance  of  a  writ  of 
mandate  directed  to  the  defendants,  the  state 
board  of  control,  and  also  the  members  of 
said  board,  requiring  them  to  audit  and  al- 
low the  claim  of  the  plaintiff  against  the 
state  treasury  for  the  sum  of  $200  for  bis 
salary  as  an  employ^  of  the  California  state 
conservation  commission  for  the  month  of 
July,  1912.  Concerning  the  facts  of  the  case 
there  is  no  material  dispute.  The  plaintiff, 
who  Is  an  attorney  at  law,  was  employed  on 
or  about  July  1,  1911,  by  the  California  state 
conservation  commission  under  the  provi- 
sions  of  an   act   creating   said   commission 


(Stats.  1911,  p.  822),  by  the  terms  of  wblcb 
it  was  authorized  to  employ — "for  the  pur- 
poses for  which  it  was  created  such  ex- 
pert, technical,  professional  and  clerical  as- 
sistants, and  upon  such  terms  as  it  may 
deem  proper."  The  particular  service  which 
the  plaintUI  was  employed  to  perform  was  "to 
compile  for  the  use  of  said  state  conservation 
commission  the  laws  ot  the  different  nations, 
the  federal  government  and  the  states  of  the 
Union  affecting  conservation  generally." 
The  plaintiff  proceeded  under  such  employ- 
ment to  do  such  work,  and  continued  therein 
up  to  August' 1,  1912.  The  salary  claims  for 
the  intervening  months  up  to  July  1,  1912, 
were  presented  to  and  audited  and  approved 
by  the  board  of  control  without  objection  hot 
when  on  July  30,  1912,  his  salary  claim  for 
July  was  presentedi  in  the  same  form  and 
manner  in  which  bis  salary  claims  for  previ- 
ous months  had  been  presented  and  allowed, 
it  was  refused  allowance  by  the  board  of 
control,  which  action  on  the  part  of  said  last- 
named  board  led  to  this  application  for  a 
writ  of  mandate  to  the  superior  court,  which, 
upon  hearing,  was  directed  to  he  issued, 
whereupon  the  defendants  took  and  now 
prosecute  this  appeal. 

[1]  There  are  two  contentions  of  the  ap- 
pellants which  may  be  disposed  of  upon  the 
threshold.  The  first  Is  that  the  plaintiff,  be- 
ing an  attorney  at  law,  and  the  services  be- 
ing in  the  nature  of  legal  services,  he  could 
not  be  legally  employed  by  the  conservation 
commission  without  first  having  obtained  the 
written  consent  so  to  do  from  the  Attorney 
General  under  the  express  provisions  of  sec- 
tion 472  of  the  Political  Code,  whicA  con- 
sent was  not  in  fact  obtained.  We  are  of 
the  opinion  that  this  section  of  the  Political 
Code  has  no  application  to  the  case  at  bar, 
nor  to  the  plaintifTs  employment.  While  it 
is  true  that  the  plaintiff  was  and  is  an  at- 
torney at  law,  and  while  it  is  true  that  the 
services  which  he  was  engaged  to  perform 
were  of  such  a  nature  as  might  'best  be  per- 
formed by  one  skilled  in  knowledge  of  the 
law,  still  they  were  not  such  services  as 
were  strictly  professional  In  their  nature,  or 
as  only  a  licensed  attorney  at  law  could  per- 
form, but,  on  the  contrary,  were  in  the  main 
clerical  in  character  which  the  plaintiff,  or 
any  one  else  with  his  aMlity,  could  well 
have  performed  without  the  poesesslfm  of  the 
title  or  license  of  an  attorney  at  law.  This 
being  80,  we  hold  with  plaintiff  tnat  compli- 
ance with  section  472  of  the  Political  Code 
was  not  a  prerequisite  to  the  plaintiff's  em- 
ployment. 

[2]  The  next  contention  of  the  appellant 
is  that  the  claim  of  the  plaintiff  was  properly 
rejected,  for  the  reason  that  it  was  not  pre- 
sented In  the  form  and  manner  provided  by 
law.  We  find  no  merit  in  this  contention, 
fbr  the  reasons  that  it  Is  conceded  that  the 
claim  was  made  out  and  verified  and  pre- 
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sented  In  the  same  form  and  metbod  which 
had  been  pursued  for  several  previous 
mouths  under  the  rules  of  the  state  board 
of  control,  and  upon  which  It  had  theretofore 
acted  approvingly.  If  In  this  Instance  such 
board  Intended  to  require  a  dUTerent  form 
or  method  of  verifying  and  presenting  this 
particular  claim.  It  should  have  based  Its 
rejection  of  It  upon  that  ground,  and  permit- 
ted plaintiff  to  remedy  whatever  defects  In 
form  existed,  and,  not  having  done  this.  It 
cannot  be  heard  upon  application  for  a  writ 
of  mandate  to  urge  for  the  first  time  mere 
formal  defects  in  the  presentation  of  the 
plalntiCTs  claim. 

This  brings  us  to  the  main  question  In- 
volved In  this  appeal,  which  is  as  to  the 
scope  of  the  powers  with  which  the  board  of 
control  Is  Invested  in  the  matter  of  the  al- 
lowance and  rejection  of  claims  on  the  state 
treasury  in  imyment  for  services  rendered  to 
other  boards  and  commissions  of  the  state 
within  the  sphere  of  their  respective  func- 
tiona,  and  for  which  they  are  by  the  several 
acts  of  their  creation  Invested  with  the  pow- 
er to  contract  upon  such-  terms  as  they  may 
deem  proper. 

[3]  It  is  the  contention  of  the  appellant 
that  its  powers  in  this  respect  are  absolute, 
and  that  with  its  discretion  in  the  allowance 
or  rejection  of  any  claim  against  the  state 
treasury  the  courts  have  not  the  right  or 
power  to  interfere.  We  cannot  give  our  sup- 
port to  this  contention.  The  state  board  of 
control  was  created  under  the  provisions  of 
the  act  of  1911,  embracing  sectlona  664  to 
691  of  the  Political  Code  (Stats.  1911,  p. 
590),  which  act  repealed  all  prior  statutes 
relating  to  the  creation,  powers,  and  duties 
of  prior  auditing  and  examining  boards,  of 
which  the  state  board  of  control  was  to  be 
the  successor.  The  powers  and  duties  of  tills 
board  were  more  ample  and  varied  under  the 
act  of  their  creation  than  those  of  prior 
commls^lcms  or  boards  exercising  similar 
functions  had  been ;  but  in  the  matter  of  its 
relation  to  the  various  kinds  of  claims  upon 
the  state  treasury,  these  are  classified,  and 
the  powers  and  duties  of  the  board. with  re- 
spect to  them  are  set  forth  in  the  following 
sections  of  the  Political  Code: 

Sec.  663.  Claimt  agamtt  Btate.  Every  claim 
against  the  state  for  which  an  appropriation 
has  been  made  or  for  which  a  Btate  fund  is 
available,  must  be  presented  to  the  board  for  its 
acratiny  before  being  paid.  The  board  may  for 
cause  poatpone  action  upon  a  claim  for  not  ex- 
ceeding one  month. 

Sec.  664.  Anv  person  having  a  claim  against 
the  state  for  which  an  appropriation  has  be«i 
made,  may  present  the  same  to  the  board  In  the 
form  of  an  account  or  petition,  and  the  secre- 
tary of  the  board  must  date,  number,  and  file 
snch  daim.  The  board  must  allow  pr  reject  the 
same  within  thirty  daya.  The  concurrence  of 
two  members  of  the  board  shall  be  required  to 
anntnre  and  allow  any  claim  against  the  state 
in  whole  or  in  part. 

See  667.  If  no  appropriation  has  been  made, 
or  if  no  fund  is  avaUable  for  the  payment  of  any 
daim. against  the  state,  the  settlement  of  which 
is  provided  by  law,  or  if  an  appropriation  or 


fund  has  been  exhausted,  such  claim  must  be 
presented  to  the  board,  which  shall  audit  the 
same,  and  if  approved  by  at  least  a  majority 
vote  thereof,  it  shall,  with  the  sanction  of  the 
Governor,  be  transmitted  to  the  Legislature  with 
a  brief  statement  of  the  reasons  for  such  ap- 
proval. 

Sec.  669.  Any  person  having  a  claim  against 
the  state,  the  settlement  of  which  is  not  other- 
wise provided  for  by  law,  must  present  the  same 
to  the  board  at  least  four  months  before  the 
meeting  of  the  Legislature,  accompanied  by  a 
statement  showing  the  facts  constituting  the 
claim,  verified  in  the  same  manner  as  complaints 
in  civil  actions.  Before  finally  passinj;  upon 
any  such  claim,  notice  of  the  time  and  place  of 
hearing  must  be  mailed  to  the  claimant  at  least 
fifteen  days  prior  to  the  date  set  for  final  action. 
At  the  time  designated  the  board  must  proceed 
to  examine  and  adjust  such  claims.  It  may 
hear  evidence  in  support  of  or  against  them,' 
and,  with  the  sanction  of  the  Governor,  report 
to  the  Legislature  such  facts  and  recommenda- 
tions concerning  them  aa  may  be  proper.  In 
mairing  such  recommendations  the  board  may 
state  and  use  any  official  or  personal  knowledge 
which  any  member  thereof  may  have  touching 
such  claims. 

An  examination  of  these  sections  of  the 
Political  Code  will  show  that  there  are  two 
classes  of  claims  which  come  within  the  pur- 
view of  the  state  board  of  control.  These 
are:  First,  claims  for  which  an  appropriation 
has  been  made  or  for  which  a  state  fund 
is  available;  and,  second,  claims  for  which 
no  appropriation  has  been  made,  or  for  which 
for  any  reason  no  fund  is  available.  The 
daim  in  question  in  the  instant  case  comes 
within  the  first  of  these  classes.  The  plain- 
tiff was  employed  by  the  California  state 
conservation  commission  to  do  certain  work 
within  the  scope  of  its  functions  and  at  the 
fixed  monthly  sum  for  salary  for  which  his 
claim  was  presented  to  the  state  board  of 
control ;  the  conservation  commission  having 
already  approved  said  claim.  The  purposes 
for  which  the  state  board  of  control  was 
created,  and  the  powers  with  which  it  was 
invested,  are,  so  far  as  may  be  discoverable 
from  the  terms  of  the  statutes,  In  no  very 
essential  sense  dlfTerent  from  those  govern- 
ing the  creation  and  defining  the  powers  and 
duties  of  the  state  board  of  examiners,  the 
final  predecessor  of  the  board  of  control.  In 
the  early  case  of  Lawrence  t.  Booth,  46  OaL 
187,  it  was  held  that  as  to  that  class  of  claims 
against  the  state  treasury  of  which  the  pow- 
er of  creation  and  propriety  as  to  amount 
were  matters  intrusted  to  the  discretion  of 
other  departments  of  the  state  government, 
the  functions  of  the  state  board  of  examiners 
were  merely  those  of  an  auditing  body,  with 
power  to  pass  upon  the  regularity  In  form  of 
the  claim,  but  with  no  discretion  nor  control 
over  the  amount  for  which  the  claim  should 
be  allowed.  In  the  comparatively  recent  case 
of  Sullivan  V.  Gage,  146  Cal.  769,  79  Paa 
637,  the  case  of  Lawrence  v.  Booth  was  com- 
mented upon,  and  the  distinction  clearly 
drawn  between  those  classes  of  claims  with 
reference  to  which  the  validity  of  the  action 
of  the  official,  body,  or  board,  creating  the 
obligation,  «a  Its  amount,  were  not  called 
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into  qnestion;    and  those  classes  of  claims' 
Wherein  the  validity  of  the  order  creating  | 
them  was  In  controversy ;  and  aa  to  the  for- 
mer the  views  of  the  court  in  the  case  of 
Lawrence  v.  Booth  were  upheld. 

In  the  instant  case  the  power  and  authori- 
ty Of  the  conservation  commission  to  employ 
the  expert,  professional,  and  clerical  services 
of  the  plaintiff  in  the  course  of  and  for  the 
purpose  of  carrying  into  effect  the  objects 
of  its  creation  has  not  been,  and  cannot  seri- 
ously be,  called  into  auestion.  Having  the 
power  to  enter  into  the  contract  of  employ- 
ment "upon  such  terms  as  It  might  deem 
proper"  (Stats.  1911,  p.  823),  and  having  had 
set  apart  a  specific  fund  in  the  state  treasury 
for  the  payment  of  such  obligations  as  it 
might  thus  create,  It  must  follow  that  the 
approval  of  the  plaintiff's  claim  as  evidenced 
by  the  requisition  of  the  conservation  com- 
mission ux>on  the  state  treasury  for  the  pay- 
ment thereof  constituted  the  final  determina- 
tion as  to  the  validity  and  propriety  of  the 
oUlgation ;  and  hence  that  the  powers  of  the  | 
board  of  control  in  respect  to  said  claim 
were  limited  to  those  of  an  auditing  body' 
passing  only  upon  the  sufildency  in  form  of 
the  plaintifTs  demand. 

[4]  The  doctrine  Is  well  settled  in  numer- 
ous cases  that  where  one  official,  board,  or 
body  is  given  authority  by  statute  to  create 
an  obligation  against  a  specific  fund  in  the 
state  treasury,  and  another  official,  board, 
or  body  is  intrusted  with  the  powers  of  an 
auditor  in  respect  to  claims  generally  against 
the  state,  the  powers  and  duties  of  the  latter 
in  respect  to  such  claims  may  be  controlled 
by  the  courts  and  compelled  by  writs  of  man- 
date. Lewis  V.  Colgan,  115  Cal.  529,  47  Pac. 
357;  Scott  ▼.  Boyle,  164  Cal.  821,  128  Pac 
041,  and  cases  cited. 

[6]  In  the  closing  brief  of  appellant  it  la 
earnestly  and  elaborately  contended  that, 
since  as  a  fundamental  proposition  the  state 
cannot  be  sued  without  Its  consent,  and  since 
this  action  is  in  the  nature  of  a  suit  to  com- 
pel the  payment  of  money  to  plaintiff  by 
the  state,  that  it  cannot  therefore  be  main- 
tained. But  to  our  minds  this  principle  has 
Ao  application  to  the  instant  case.  This  is 
not  in  form  or  substance  an  action  a^lnst 
the  state  to  determine  a  contested  claim 
against  its  treasury.  The  state  has  already 
t^  the  act  of  Its  Legislature  set  apart  a 
spediflc  fund  for  the  payment  of  such  obliga- 
tions as  the  conservation  commission  had 
power  to  create;  and  the  state  has  also  by 
legislative  act  Invested  said  conservation 
commission  with  the  express  power  to  create 
tttls  specific  obligation  through  Its  employ- 
ment of  the  plaintiff  to  assist  In  carrying  in- 
to effect  the  objects  of  Its  existence.  The 
Mate  Is  thus  In  a  position  of  having  assented 
to  this  claim ;  and  this  Is  an  action  or  pro- 
eieedtng  merely  to  compel  the  official  auditor 
in  the  form  of  the  board  of  control  to  per- 


form a  duty  expressly  enjoined  upon  It  by 
law. 

We  can  perceive  no  reason  why  the  action 
of  the  trial  court  was  not  proper  In  directing 
the  Issuance  of  the  writ. 

Judgment  affirmed. 

We  concur:  LBNNON,  P.  J.;  BMiBRI- 
GAN,  J. 


HAMMEL  V.  NEYLAN  et  al.,  State  Board  of 
ControL    (Ov.  2052.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    June  28,  1916.     Rehearing  Denied 
by  Supreme  Court  Aug.  25,  1916w) 

1.  Mandamus  ®=>72  —  Fuhctiom  of  Wbit  — 

DiSCBETIONABT  ObDERS. 

Where  an  officer,  board,  or  tribunal  is  vested 
with  power  to  determine  a  qnestion  u[>on  which 
a  ri^t  depends,  mandamus  will  not  Ue  to  con- 
trol  the   discretion   exercised. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  J  134;   Dec.  Dig.  «=»72.] 

2.  Mandamus   «=>72— Function   of  Warr— 

DiSCBETIONABT   ObDEBS. 

Mandamus  will  lie  where,  in  determining  a 
matter  confided  to  a  board,  its  discretion  has 
been  controlled  by  a  consideration  of  questions 
not  relating  to  the  subject  involved. 

[Ed.  Note.— For  other  cases,  see  Mandamos, 
Cent.  Dig.  j  134 ;    Dec.  Dig.  «s>72.] 

3.  States    «=»173— Aixowanoe    of    Ci^ms 
— Powers  of  Boabd  of  Control. 

Under  PoL  Code,  {  4290,  providing  for  com- 
pensation of  sheriS,  and  section  663,  providing 
for  examination  of  his  accounts  by  board  of 
control,  the  board,  on  finding  that  be  has  render- 
ed the  services  set  forth  in  his  claim,  and  that 
the  amount  claimed  for  expenses  was  necessarily 
incurred,  has  no  discretion  other  than  to  allow 
the  claim,  and  cannot  refuse  to  allow  it  on  ac- 
count of  alleged  prior  fraud  of  the  sheriff  in 
securing  allowance  of  other  claims,  although 
section  682  gives  such  board  supervision  of 
financial  matters. 

[Ed.  Note. — For  other  cases,  see  States,  Cent, 
Dig.  i  163;   Dec.  Dig.  ®=»173.] 

4.  States   «=s>185— Boabd   of  Coirraot— Al- 
lowance  OF  Cl.AIMS-^OLLAXEBAL  4^TACK. 

In  regularly  approving  and  allowing  claims 
presented  by  a  sheriff  for  services  durmg  cer- 
tain years,  the  board  of  control  to  a  limited 
extent  acts  jndicially,  and  its  decision  is  final 
and  conclusive  as  against  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  S  176;  Dec.  Dig.  «=>185.] 

5.  States  «=»199  —  Actions  —  Power  of 

BOABD     OF    OONTBOL— RECOVEBT     OF     STATE 

Funds. 
The  board  of  control  cannot  sue  to  recover 
money  obtained  from  the  state  by  fraud,  and 
therefore,  in  action  to  compel  it  to  allow  shcriiTs 
claim  for  services  for  later  years,  it  cannot 
set  up  as  a  counterclaim  that  the  compensa- 
tion in  the  earlier  years  was  obtained  through 
fraud. 

[Ed.  Note.— For  other  cases,  see  States,  Cent, 
Dig.  §  189;   Dec.  Dig.  <S=»199.] 

6.  Mandamus  «=>4(5)  —  Who  E<ntitixi>  to 
Writ— BIkistence  of  Othsb  Reiceot. 

Under  Pol.  Code,  S  4290,  in  which  the  Leg- 
islature declared  the  conditions  on  which  com- 
pensation should  be  allowed  to  sheriffs,  the  right 
of  a  sheriff,  whose  claim  has  been  foonl  to  be 
correct  and  allowed,  to  mandamus  the  board  of 
control  to  order  payment  thereof  is  not  affected 
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by  section  671,  allowing  an  appeal  from  disap- 
proval of  claims  to  the  Legislature. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  20.  21,  a*-S4;  Dec  Dig.  «=>4(5).] 

Appeal  from  Saperlor  Court,  Los  Angeles 
Ooonty;  John  W.  Shenk,  Judge. 

Mandamus  by  W.  A.  Hammel  against 
John  Francis  Keylan  and  others,  as  mem- 
bers of  the  State  Board  of  Control.  From 
a  Judgment  dlsn^lsslng  the  proceeding,  peti- 
tioner appeals.    Reversed. 

Le<m  F.  Moes,  of  Los  Angeles,  for  appel- 
lant. U.  S.  Webb,  Atty.  Gen.,  and  Robert 
M.  Clarke,  Dep.  Atty.  Gen.,  and  John  F. 
Neylan,  for  respondents. 

SHAW,  J.  Plaintiff  filed  his  petition  in 
the  superior  court  of  Los  Angeles  county, 
praying  for  a  writ  of  mandate  against  the 
state  board  of  control  and  members  thereof, 
commanding  it  and  them  to  allow  and  ap- 
prove certain  claims,  the  aggregate  amount 
of  which  was  the  sum  of  $2,199.26,  presented 
by  him  as  sheriff  of  said  county  against  the 
state  -for  services  rendered  by  him  as  such 
sheriff  In  the  month  of  December,  1914,  and 
expenses  necessarily  Incurred  in  conveying 
persons,  adjudged  by  the  superior  court  of 
said  county  to  be  committed,  to  state  prisons 
and  other  state  institutions.  Defendants  an- 
swered, alleging,  among  other  things,  that 
on  January  21,  1914,  they,  in  the  perform- 
ance of  the  duty  imposed  upon  them  by  law, 
discovered,  determined,  and  adjudged  that 
petitioner  was  Indebted  to  the  state  of  Cal- 
ifornia in  the  sum  of  $2,199.26,  paid  to  and 
received  by  him  as  sheriff  from  the  state  of 
California  upon  claims  presented  during 
tbe  years  1911,  1912,  and  1913,  for  alleged 
services  and  necessary  expenses  Incurred  by 
bim  as  such  official  for  conveying  prison- 
ers to  state  institutions,  which  claims  were, 
to  the  extent  of  $2,199.26,  in  excess  of  that 
to  which  he  was  Justly  and  legally  enti- 
tled, and  the  allowance  of  which  by  said 
board  was  obtained  by  means  of  fraudulent 
representations  made  with  intent  to  deceive 
and  defraud,  and  which  did  deceive  and  de- 
fraud, these  defendants  and  the  state  of  Cal- 
ifornia; that  petitioner  has  refused  to  recog- 
nize such  payments  as  being  in  excess  of  the 
sum  to  which  he  was  entitled  during  said 
years  of  1911,  1912,  and  1913,  or  repay  the 
same,  although  demand  had  been  made 
therefor  by  respondents  upon  an  itemized 
list  of  said  alleged  overcharges  delivered  to 
petitioner;  that  by  reason  of  such  fact  re- 
spondents claim  the  right  to  withhold  from 
petitioner,  to  the  extent  of  $2,199.26,  the  al- 
lowance and  payment  of  other  claims  due 
him  under  section  4290  of  the  Political  Code. 
The  answer  further  alleged  that: 

"Respondents  deny  that  petitioner  has  no 
plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law  for  the  enforcement  of  right 
in  the  p'remises,  and  allege  that  petitioner  has 
no  rights  in  the  premises  or  as  claimed  and  al- 
ibied by  him  in  his  petition  for  writ  of  mandate 


herein ;  that  said  petition  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action  against 
these  respondents,  or  any  or  either  of  them,  or 
against  the  state  of  California,  nor  does  said 
petition  state  facts  sufficient  to  entiUe  petition- 
er to  the  relief  sought  therein,  nor  to  any  re- 
lief." 

And  further  alleged — 
"that  this  honorable  court  has  no  Juriadiotion  of 
the  subject-matter  set  forth  in  said  petition,  nor 
to  grant  the  plaintiff  the  relief  sought  therein.' 

Attached  to  each  of  the  nine  claims  so 
presented  and  showing  the  action  of  re- 
spondents had  thereon  and  reasons  therefor, 
as  required  by  section  666  of  the  Political 
Code,  was  a  statement  as  follows: 

"Office  of  State  Board  of  Control. 

"Sacramento,  Cal.,  Feb.  2,  191JS. 

"The  annexed  account  for  207.85/100,  two 
hundred  seven  &  85/100,  presented  by  Win.  A. 
Hammel  for  transportation  of  prisoners  to  Fol- 
8om,  is  rejected  and  disallowed  under  section 
666.  Political  Code  of  the  state  of  CaUfomia, 
and  section  682  of  the  Political  Code  of  the 
state  of  California,  for  the  reason  that  said 
claimant  is  now  indebted  to  the  state  of  Califor- 
nia in  the  sum  of  $2,199.26,  moneys  by  him  had 
and  received  for  the  use  and  benefit  of  the  said 
state  of  California,  prior  to  the  date  hereof,  all 
of  which  said  claimant  has  heretofore  refused, 
and  does  now  refuse,  to  repay  to  the  state  de- 
spite demand  made  of  him  for  such  repayment" 

It  must  be  conceded,  upon  admitted  alle- 
gations of  the  petition,  stipulations  made, 
and  uncontroverted  evidence  offered  by  peti- 
tioner, that  the  claims  in  question  were 
found  and  determined  by  the  board  of  con- 
trol to  be  properly  made  out  and  presented 
In  full  compliance  with  the  law  and  the 
rules  governing  the  same  as  adopted  by  said 
board,  and  no  question  is  raised  as  to  the 
truth  and  correctness  thereof,  or  petitioner's 
right  to  have  the  same  allowed,  save  and 
except  that  respondonts  assert,  without  of- 
fering any  proof  thereof,  that  petitioner  is 
Indebted  to  the  state  for  the  collection  of 
overcharges  for  services  rendered  and  ex- 
penditures made  during  the  years  1911,  1912, 
and  1913,  claims  for  which,  had  at  the  time 
been  duly  approved  and  allowed  by  said 
board  of  control,  warrants  Issued  therefor  by 
the  controller  and  paid  In  usual  course. 

Upon  trial,  and  after  petitioner  had  intro- 
duced his  evidence,  the  respondents,  without 
offering  any  evidence,  moved  the  court  to 
dismiss  the  petition  and  said  proceeding  up- 
on the  ground — 

"that  this  court  has  no  jurisdiction  of  the  sub- 
ject-matter set  forth  in  said  petition,  nor  to 
grant  to  petitioner  the  relief  sought  therein,  and 
that  this  court  has  no  jurisdiction  of  the  parties 
respondent  to  this  proceeding ;  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  these  respondents,  or  any 
or  either  of  them,  or  ag^nst  the  state  of  Califor- 
nia; nor  does  said  petition  state  facts  sufficient 
to  entitle  petitioner  to  the  relief  therein  sought, 
nor  to  any  relief." 

The  court  made  an  order  granting  the 
motion,  and  caused  a  Judgment  to  be  entered 
dismissing  the  proceeding,  from  which  peti- 
tioner prosecutes  this  appeal. 

In  support  of  the  court's  ruling,  respond- 
ents Insist:    First,  that  the  state  board  of 
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control,  In  acting  upon  claims  presented  for 
Its  allowance,  Is  rested  with  Judicial  powers, 
and,  having  In  its  discretion  refused  to  allow 
the  claims,  mandamus  will  not  lie  to  compel 
other  action  than  that  taken;  second,  that 
under  the  provisions  of  section  671  of  the 
Political  Code  petitioner's  remedy,  If  ag- 
grieved by  the  action  of  the  board,  was  an 
appeal  to  the  Legislature. 

[1,2]  As  to  the  first  proposition,  it  is  nn- 
doubtedly  the  general  rule  tbat  where  an 
oflScer,  board,  or  tribunal  Is  vested  with  pow- 
er to  determine  a  question  upon  which  a  right 
depends,  mandamus  will  not  lie  to  control 
the  discretion  of  such  ofllcer,  board,  or  tri- 
bunal in  the  determination  thereof.  IngUn 
V.  Hoppln,  156  Cal.  483,  105  Pac.  582.  Never- 
theless, as  stated  In  the  above-entitled  case: 

"The  at>ove  caBes  [cited  in  the  opinion]  abun- 
dantly show  that  mandamus  will  lie  to  correct 
abuses  of  discretion,  and  will  lie  to  force  a  par- 
ticular action  by  the  inferior  tribunal  or  offi- 
cer, when  the  law  clearl^p  establishes  the  pe- 
titioner's right  to  such  action" 

— or,  we  may  add,  where  in  determining  the 
matter  confided  to  such  board  Its  discretion 
has  been  controlled  by  a  consideration  of 
questions  not  relating  to  the  subject  Involved, 
and  therefore  not  properly  within  its  discre- 
tion (26  Cyc.  161);  or,  as  stated  in  State  v. 
Stutsman,  24  N.  D.  68,  ISO  N.  W.  83,  Ann. 
Cas.  1914D,  776,  "where  the  discretion  Is 
made  to  turn  upon  matters  which,  under  the 
law,  should  not  be  considered."  And  this 
we  conceive  to  be  the  vice  of  respondents' 
position. 

[3]  Section  4280  of  the  Political  Code  pro- 
vides: 

"The  sheriff  shall  be  entitled  to  receive  and 
retain  for  his  own  use,  five  dollars  per  diem  for 
conveying  prisoners  to  and  from  the  state  pris- 
ons, and  for  conveying  persons  to  and  from  the 
insane  asylums,  or  other  state  institutions  not 
otherwise  provided  for  by  law;  also,  all  ex- 
penses necessarily  incurred  in  conveying  insane 
persons  to  and  from  the  insane  asylums,  and  in 
conveying  persons  to  and  from  the  state  prison^ 
or  other  state  institutions,  which  per  diem  and 
expenses  shall  be  allowed  by  the  board  of  ex- 
aminers and  collected  from  toe  state." 

Under  this  provision  the  sherUI  Is  entitled 
to  collect  and  receive  from  the  state  for 
the  services  specified  $5  per  day  and  expenses 
necessarily  incurred  In  the  performance 
thereof,  subject  only  to  the  condition  that  his 
claim  therefor  is  properly  presented,  as  here 
done,  to  the  board  of  control,  as  provided  In 
section  663,  Political  Code,  for  Its  scrutiny, 
which  scrutiny  and  examination  under  the 
provision  quoted.  Is  limited  to  an  Inquiry  as 
to  whether  the  sheriff  has  rendered  the  serv- 
ices set  forth  In  his  claim,  and  whether  the 
amount  claimed  for  expenses  was  necessarily 
incurred  In  such  performance,  and  upon  a 
finding  favorable  to  claimant,  then,  as  pro- 
vided by  section  4290,  the  board  o£  control 
has  no  discretion  other  than  to  allow  such 
"per  diem  and  expenses."  Hensley  v.  Superi- 
or Court,  111  Cal.  541,  44  Pac.  232.  Since  as 
to  such  claims  the  right  to  scrutinize  Is  thus 


limited.  It  must  follow  that  the  board  may 
not  refuse  to  allow  a  claim  conoededly  cor- 
rect and  properly  presented,  upon  grounds 
other  than  those  specified;  that  Is,  where 
it  finds  the  services  were  not  performed  or 
the  expenses  not  necessarily  Incurred.  Law- 
rence v.  Booth,  46  CaL  187.  The  mere  asser- 
tion, such  as  here  made,  that  the  claimant  la 
indebted  to  the  state,  whether  by  reason 
of  his  having  theretofore  wrongfully  obtained 
its  funds  or  negligently  o{)erated  a  motor 
car  08  a  result  of  which  state  property  was 
damaged,  furnishes  no  reason  for  disallowing 
his  claim,  for  the  reason  that  under  the 
statute  It  Is  not  made  to  depend  upon  a  de- 
termination of  such  questions.  Therefore,  If 
It  be  conceded  the  petitioner  as  such  sheriff 
was  indebted  to  the  state  on  account  of  other 
dealings,  such  fact  is  no  ground  for  disallow- 
ing the  claims  presented  for  services  render- 
ed and  expenses  incurred  by  him  for  and  on 
l)ehalf  of  the  state. 

While  under  section  682  the  board  Is  vested 
with  powers  of  supervision  over  matters  con- 
cerning the  financial  and  business  policies  of 
the  state  and  may  Institute  investigations 
and  proceedings  to  conserve  the  interests 
thereof,  no  power,  however.  Is  vested  In  it 
to  Institute  or  maintain  actions  for  the  re- 
covery of  funds  due  the  state.  Such  powers 
of  supervision  and  investigation  so  given  it 
under  section  682  must,  in  a  case  of  the 
character  here  Involved,  be  exercised  subject 
to  and  controlled  by  the  provisions  of  sec- 
tion 4290. 

[4,  (]  Moreover,  In  regularly  approving  and 
allowing  the  claims  presented  by  Hammel  for 
services  and  expenses  rendered  and  incurred 
during  the  years  1911,  1912,  and  1913,  for 
which  warrants  had  been  Issued  and  paid,  the 
board  of  control,  to  a  limited  extent,  acted 
judicially  in  exercising  the  powers  of  investi- 
gation vested  In  It,  and  its  decision  in  such 
matter  was  final  and  conclusive  so  far  as 
a  collateral  attack  thereon  Is  concerned. 
Black  on  Judgments,  f  632;  Sullivan  v.  Gage, 
145  Cal.  766,  79  Pac.  537;  Cahill  v.  Colgan,  3 
Col.  Unrep.  622,  31  Pac.  614.  C(mceding  that 
the  controller  might.  In  a  proper  case  (section 
433,  Pol.  Code),  where  It  was  made  to  ap- 
pear that  a  claimant  had  by  fraud  obtained 
moneys  of  the  state,  institute  an  action  to 
recover  the  same,  no  such  power  Is  vested 
in  the  board  of  controL  And  If  it  has  no 
power  to  institute  such  action.  It  Is  likewise 
wanting  In  power  to  interpose,  as  a  defense 
In  a  proceeding  for  mandamus,  a  counter- 
claim based  upon  such  alleged  fraud. 

[B]  Coming  now  to  the  second  proposition 
which,  as  shown  by  the  record,  is  that  upon 
which  the  trial  court  based  its  Judgment  and 
order  that  the  proceeding  be  dismissed: 
Section  671,  Political  Code,  provides  that: 

"Any  person  interested,  who  Is  aggrieved  by 
the  disapproval  of  a  claim  by  the  board,  may  ap- 
peal from  the  decision  to  the  Le^lature  of  the 
state,  by  filing  with  the  board  a  notice  thereof, 
and  upon  the  receipt  of  auch  notice  the  board 
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mast  transmit  the  demand  and  all  the  papers 
accompanying  the  same,  with  a  statement  of 
the  evidence  taken  before  it  to  the  Legislature." 

Respondents  Inaiat,  and  the  conrt  Ii«ld,  tliat 
by  virtue  of  tills  proTlslon,  and  conceding  as 
found  by  the  board  of  control  that  petitioner 
had  performed  services  the  per  diem  tor 
which  and  expenses  necessarily  incurred  in 
connection  therewith,  as  fixed  by  section  4290, 
Political  Code,  amounted  to  the  sum  of  $2,- 
199.26,  which  claims  therefor  the  board  re- 
fused to  allow  for  the  alleged  reason  that 
he  had  theretofore  in  other  dealings  had 
with  the  state  fraudulently  obtained  a  sum 
of  money  in  amount  equal  to  such  claims,  his 
remc>dy,  and  only  remedy,  was  an  appeal  to 
the  Legislature.  We  cannot  consent  to  this 
proposition.  Had  the  board  tound  that  peti- 
tioner had  not  performed  the  services  claim- 
ed, or  found  the  exi)en8es  incurred  in  the  per- 
formance thereof  were  unnecessary,  then,  up- 
on Its  determination  of  the  question  so  con- 
fided to  it,  petitioner's  only  remedy  would  be 
an  appeal  to  the  Legislature  to  pass  a  law 
for  his  relief,  since  in  the  absence  of  such 
facta  the  allowance  of  his  claim  would  be 
clearly  unauthorized.  As  said  by  the  learned 
trial  judge,  the  Legislature  lias  the  right  to 
fix  the  conditions  upon  which  state  funds 
will  be  paid  out  By  section  4200  it  has  pre- 
scribed such  conditions,  and  the  board  of  con- 
trol has,  as  stated,  found  tbat  those  condi- 
tions were  complied  with  by  petitioner,  but 
disallowed  the  claims  upon  grounds  other 
than  those  prescril>ed.  Hence,  on  an  appeal 
to  the  ^legislature,  it  would  be  called  upon, 
not  to  review  the  questions  as  to  whether 
petitioner  Imd  complied  with  the  conditions 
upon  which  It  liad  directed  the  board  of 
control  to  allow  the  claims,  but  whether  peti- 
tioner had  been  guilty  of  the  alleged  fraud 
witb  which  be  is  charged  by  the  bo&Td  of 
control.  Except  as  to  the  Senate  when  sit- 
ting aa  a  court  of  impeachment  (section  1, 
art.  6,  Const.),  the  Legislature  possesses  no 
judicial  power,  and  hence  could  not  try  the 
question  as  to  whether  or  not  petitioner  had, 
as  claimed,  by  means  of  fraud  looted  the 
state  treasury.  Nor  by  such  provision  was  it 
ever  intended  that  this  subordinate  agency 
of  the  state,  vested  with  limited  powers, 
should  Ignore  the  plain  Import  of  the  language 
used  in  section  4290,  thus  leaving  one  ag- 
grieved by  its  unwarranted  action  with  no 
remedy  or  redress  other  than  to  appeal  to, 
that  is,  petition  (Soagna  Charta,  and  section 
10,  art  1,  state  Constitution)  the  Legislature 
for  the  enactment  of  another  law,  in  effect 
declaring  that  it  (the  Legislature)  meant  and 
intended  Just  what  was  said  in  section  4290, 
Political  Code.  To  so  apply  the  provision  of 
section  671  would  not  only  place  the  state 
board  of  control  above  the  law,  but  lead  to  an 
absurdity.  One  may  readily  conceive  of 
claims  presented  to  the  board  where  its  dis- 
allowance thereof  would  be  final,  leaving  the 


claimant  with  no  remedy  other  than  to  peti- 
tion the  Legislature  for  relief.  To  such  cases 
only  the  provision  must  be  held  applicable. 
Where,  however,  the  Legislature  has,  as  here, 
provided  that  a  sheriff  shall,  for  services  des- 
ignated, receive  a  per  diem  of  $5,  together 
with  the  expenses  necessarily  incurred  in 
the  performance  of  such  services,  and  direct- 
ed that  the  board  of  control  shall  allow 
claims  therefor,  it  leaves  to  the  l>oard  no 
discretion  other  than  to  allow  such  claims 
upon  finding  facts  the  existence  of  which  is 
made  the  only  condition  upon  which  such 
allowance  is  directed  by  the  Legislature, 
and  the  absence  thereof  the  only  ground 
for  refusal  to  allow  the  same.  For  such 
refusal  in  a  proper  case  an  appeal  to  the 
Legislature  provides  no  adequate  remedy. 
The  allowance  tinder  the  circumstances  is 
one  "specially  enjoined"  by  law  upon  re- 
spondents, and  for  its  refusal  to  perform  the 
act  so  enjoined,  a  writ  of  mandate  lies  to 
compel  such  performance.  Section  1086,  Code 
Civ.  Proc;  Lawrence  v.  Booth,  supra;  Sul- 
Uvnn  V.  Gage,  145  Cal.  759,  79  Pac  53T. 
The  judgment  is  reversed. 

We  concur:     CONRBT,  P.  J.;    JAMES,  J. 


PEOPLE   V.    FEBRARA.      (Or.   839.) 

(District  Court  of  Appeal,  Third  District,  Onl- 
ifomia.  June  22,  1916.  Rehearing  Denied 
July  22,  1916.  Rehearing  Denied  by  Supreme 
Court  Aug.  21,  1916.) 

1.  ROBBEBT  ®=>24(4)— EVIDENOS— OiWNBBSHIP 
OF    PROPEtfnr — SUFFICnCNOT. 

Evidence  that  prosecuting  witness  got  two 
checks,  had  them  cashed,  and  that  the  money 
in  his  pocket  when  attacked  was  a  part  of  their 
proceede  is  sufllcient  to  show  tliat  the  money 
was  bis  property. 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Gent.  Dig.  S  36 ;   Dec.  Dig.  «s>24(4).] 

2.  ROBBBBT  «=»24<5)— PORCK  AND  FeAB— Ev- 
IDENCB— SUFFlCnCNCT. 

Evidence  held  to  justify  finding  that  money 
was  taken  from  person  of  prosecuting  witness 
by  force  and  fear. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent  Dig.  g  86;   Dec  Dig.  «=324(6).] 

3.  RoBBBBT   «=5)24(1)  —  Evidence  —  Sutfi- 

CIBNCT. 

Evidence  heid  sufficient  to  justify  conviction 
of  crime  of  robbery. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  J  32;   Dec.  Dig.  «=>24(1).] 

4.  Criminal  Law  «=s>400(4)— Evidence— Ad- 
missibility— Contents  of  Documents. 

Witness  may  testify  that  accused  signed  a 
name  other  than  his  own  to  a  hotel  register, 
such  evidence  being  of  an  act  witnessed,  and 
not  of  the  contents  of  the  register. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  879-886;  Dec.  Dig.  (&=> 
400(4).] 

5.  Criminal  Law  «s»417(1)  —  Evidencb  — 
Statements  of  Thibo  Pkbsons— Admissi- 

BILTTT. 

Statements  of  third  persons  and  their  con- 
versations with  accused  and  prosecuting  witness, 
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before  the  offense,  and  on  wUdi  defendant  acted, 
are  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  t  950;    Dec.  Dig.  «s»417(l).J 

6.  Witnesses  4s»269— REntESHiNa  Memokt 
— Stenooraphic  Notes. 

The  reporter  ma^  oae  his  notes  In  testifying, 
to  refresh  his  memory,  as  provided  in  Code  Civ. 
Proc.  i  2047,  and,  on  objection  that  they  had 
not  been  filed,  it  is  not  error  to  direct  him  to  file 
them,  and  then  overrule  the  objection. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  894;   Dec.  Dig.  «=»259.] 

7.  CniMiNAi,  Law  €=5>414— Evidence— State- 
ments or  AcouaED  —  Preluumabt  Evi- 
pencr. 

It  is  not  necessary  to  fix  time,  place,  and 
circumstances  of  alleged  statements  of  defend- 
ant by_  first  questioning  him  thereon,  since  they 
are  original  evidence  against  him,  and  the  rules 
as  to  impeachment  of  witnesses  do  not  apply. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  862,  936;  Dec  Dig.  <S=> 
414.] 

8.  CBimiTAi.  Law  €=>783(1)—Evidenob— Ef- 
fect—Oontbadictoet  BVIDBNOE. 

Instruction  that  contradictory  testimony  is 
admissible  only  for  the  purpose  of  impeaching 
the  credibility  of  the  witness  and  not  to  consid- 
er it  as  evidence  of  the  truth  of  such  state- 
ments, is  properly  refused ;  such  evidence  being 
of  truth  of  facta  stated  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  187^-1874,  1876;  Dec.  Dig. 
<S=>783(1).] 

9.  RoBBEBT  €=927(6)  —  Instbuctionb  —  Dis- 
junctive AS  to  Fobos  and  Feab. 

Under  Pen.  Code,  {  211,  defining  robbery  as 
felonious  taking  of  personalty  from  person 
against  his  vrill  by  force  or  fear,  instruction, 
permitting  couvictioD  if  the  offense  was  ac- 
comjjlished  by  "force  or  fear,"  is  pr<»er,  though 
the  information  alleged  "force  and  fear." 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  §  39;    Dec.  Dig.  «=>27(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Robbery.] 

Appeal  from  Superior  Court,  San  Joaquin 
County;   C.  W.  Norton,  Judge. 

Albert  Francis  Ferrara  was  convicted  of 
robbery,  and  from  such  Judgment  and  an 
order  denying  motion  for  new  trial,  he  ap- 
peals.   Affirmed. 

Cross  ft  Lynch,  of  Stockton,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Dep.  Atty.  Gen.,  for  the  People. 

ELLISON,  Judge  pro  tern.  The  defendant 
has  been  convicted  of  the  crime  of  robbery 
and  sentenced  to  Imprisonment  for  the  term 
of  15  years.  He  prosecutes  this  appeal  from 
the  Judgment  and  order  denying  his  motion 
for  a  new  trial 

In  view  of  the  youth  of  the  defendant  and 
the  Judgment  rendered  the  record  has  been 
examined  with  great  care,  the  result  of  which 
is  that  no  reversible  error  has  been  found. 
In  fact,  the  trial  seems  ta  have  been  con- 
ducted with  unusual  care  and  regard  for  the 
defendant's  rights.  Many  points  are  made 
by  appellant  for  a  reversal,  and  they  will 
be  given  such  consld^titlon  as  seems  proper. 

[1-3]  It  is  claimed  that  the  corpus  delicti 


was  not  proired.  A  brief  narrative  of  the 
salient  facts  of  the  case  will  show  that  this 
position  Is  not  well  tal^en. 

The  prosecuting  witness,  Duffy,  came  from 
Merced  to  Stockton  on  the  afternoon  of  the 
2d  day  of  September,  191S,  arriving  there 
about  4  o'clock,  and  went  to  a  saloon  kept  by 
a  man  named  Grohmans.    There  he  met  the 
defendant,  and  they  had  several  drinks.   At 
about  4 :30  p.  m.  Duffy,  in  company  with  the 
defendant,  left  the  saloon  and  went  to  the 
boat  landing  for  the  purpose  of  taking  a  boat 
to  San  Francisco.    The  defendant  bought  a 
boat  ticket  for  himself  and  one  for  Duffy. 
The  officers  at  the  boat  landing  refused  to 
let  Duffy  go  on  the  boat  because  of  his  in- 
toxicated condition,  and  took  up  his  ticket, 
returning  to  him  the  price  thereof,  ^L    The 
two  then  returned  to- the  Grohmans  saloon, 
and  were  there  informed  that  a   Sonthem 
Pacidc  train  would  leave  for  San  Francisco 
at  about  7  o'clock.    Hie  two  walked  to  the 
Southern  Pacific  Depot  and  when  they  reach- 
ed it  learned  that  the  train  they  expected  to 
take  had  gone ;   they  were  told  that  a  Santa 
F^  train  would  leave  at  about  8:30.    The  de- 
fendant told  Duffy  he  knew  the  way  to  the 
Santa  F6  Depot,  and  they  started  to  walk 
there,  the  defendant  taking  the  lead.    When 
they  were  within  about   150  yards   of  the 
Santa  T6  Depot  the  defendant  said,  "Give  me 
a  smoke."    While  sitting  there  on  the  side  of 
the  railroad  track  smoking,  a  man  came  along 
with  a  lantern  and  the  defendant  asked  him 
what  time  the  train  would  leave,  and  defend- 
ant told  Duffy  he  said  about  9  o'clock.    (It 
seems  Duffy  is  somewhat  deaf.)    Shortly  aft- 
er this   man  left,  the  defendant  attracted 
Duffy's  attention  to  sometnlng  up  the  track, 
and  when  Duffy  turned  his  head  the  defend- 
ant struck  him  Just  back  of  the  ear.    Duffy 
Jumped  up,  and  the  defendant  struck  him 
again  between  the  eyes  and  once  on  the  band. 
After  Duffy  had  been  thus  struck  be  felt 
"eveiythlng  going — everything  kind  of  com- 
menced to  get  dark  for  me."    Duffy  testified 
that  after  this  he  had  a  faint  recollection  of 
defendant  going  through  his  pockets.    After 
some  time  Duffy  regained  consciousness,  and 
managed,  after  several  efforts,  to  get  to  his 
feet     The  defendant  was  gone,  and  Duffy 
did  not  see  him  again  until  after  his  arrest 
Duffy  testified  that  when  he  was  struck  by 
the  defendant  he  had  in  his  pocket  about  $28; 
that  when  be  came  to  his  money  was  all 
gone;    there  was  none  in  his  pockets.     He 
testified  that  Just  before  he  left  Modesto  he 
got  two  checks,  which  he  cashed,  one  for  130- 
and  one  for  $12.60,  and  then  detailed,  as 
best  he  could,  what  he  spent  from  that  time 
until  he   was  struck  and   figured  he   bad 
about  $28  left    There  was  much  other  testi- 
mony in  the  case,  among  which  were  state- 
ments of  the  defendant  to  the  officers,  which 
are  manifestly  fiilae,  but  the  above  recital  is- 
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Boffideiit  tor  the .  parpon  of  noticing  tbe 
points  relied  upon  for  a  reversal. 

It  la.  claimed  that  the  proof  la  Insufflclent 
to  show  that  the  money  alleged  to  have  been 
taken  was  the  property  of  the  complaining 
witness.  But  the  evidence  that  Duffy  got 
two  cheeks  In  Modesto,  had  them  cashed, 
and  that  the  money  in  his  pocket  at  the  time 
he  was  struck  was  a  part  of  the  proceeds  of 
these  checks,  Is  sufficient. to  ahow  that  the 
money  was  his  property. 

The  evidence  Is  amply  sufficient  to  Justify 
the  Jury  in  finding  that  it  waa  taken  from 
his  person  hy  force  or  fear.  The  evidence 
was  sufficient  to  Justify  a  conviction  of  the 
defendant.  It  Is  claimed  that  certain  state- 
ments of  the  accused  were  given  in  evidence 
before  the  corpus  delicti  had  been  proved. 
None  was  admitted  before  the  complaining 
witness  had  testified  to  the  facta  above  re- 
cited. 

[4]  It  Is  claimed  that  the  court  en-ed  In 
allowing  verbal  proof  of  the  contents  of  a 
certain  hotel  register.  A  witness,  James  Far- 
ley, testified  that  on  the  night  of  the  alleged 
robbery  the  defendant  went  with  him  in  an 
auto  to  the  town  of  Tracy.  He  testified  that 
at  the  hotel  In  Tracy  to  which  they  went  and 
spent  the  night  the  defendant  wrote  some- 
thing on  the  hotel  register.  He  did  not  write 
the  najme  Ferrara,  but  witness  did  not  know 
what  name  he  did  write.  This  testimony 
was  objected  to  on  the  ground  that  the  hotel 
register  was  the  best  evidence  of  its  con- 
tents. The  witness  was  testUying  to  an  act 
of  the  defendant  witnessed  by  him.  The  wit- 
ness did  not  know  what  particular  name  he 
signed  on  the  register,  and  It  was  ImmaterlaL 
The  material  thing  was  that  he  -  signed  a 
name  other  than  his  own  or,  to  put  It  another 
way,  that  he  registered  but  did  not  write 
his  own  name.  We  think  tliis  was  primary 
evidence  of  the  fact,  and  that  the  act  was 
material. 

[6}  Nor  was  there  any  ettat  In  allowing  In 
evidence  the  statements  of  third  persons. 
The  record  shows  that  witness  Corlett,  over 
objection,  testified  that  when  prosecuting 
witness  and  defendant  were  standing  at  the 
bar  close  together,  defendant  stated  that  he 
had  a  csotiple  of  packages— was  going  away 
on  the :  trnlnr-hnt  did  not  know  wlwre  they 
were  .located.  Witness  told  defendant  to 
"go  down  the  street  and  see  if  yon  can  lo- 
cate the  packages"  and  defendant  said  "aU 
right.  So  they  went  together  and  come  oack 
with  the  packages."  We  see  nothing  in  this 
of  which  the .  defendant  can  complain.  He 
heard  the  conversation  and  statements  and 
acted  upon  them.  '         ■    . 

[•]  Dining,  the:  trial  the '  phon«^apiilc  re- 
jporter,  who  olcted  as  Bncfaatthe  ptellihlnary 
examination,  wns.stvom  and  asked  if  the  de- 
fendant at' such;  beulng  made  certain  states 
ments,  anO  Vo  enal^le  him  to  hnswer  was  re- 
quested to  and  -  did  get  Ifls  original  noted 
of  such  examination:     Obl^qtlon  was  made 


to  the  use  of  the  notes  np<»  the  ground  that 
"they  had  not  been  filed."  .  The  reporter  was 
directed  to  file  his  notes,  and  the  objection 
was  overruled.  In  this  we  perceive  no  er- 
ror. The  witness  was  present  at  the  exami- 
nation and  made  notes  of  the  testimony  and 
was  using  them  oa  a  basis  for  the  testimony 
he  was  giving.  He  had  a  right  to  refresh  his 
memory  from  such  notes,  and  if  he  had  no 
Independent  recollection  of  what  the  defend- 
ant testified  to,  he  could  read  his  notes  of  the 
testimony. ,  In  thus  using  his  notes  he  stood 
in  no  different  position  from  any  other  person 
who  might  have  been  present  and  made  notes 
of  what  the  defendant  said.  Code  Civ.  Proc 
S  2047.  If  It  had  been  sought  to  use  the 
transcript  of  the  notes  as  a  deposition,  the 
queations  raised  by  counsel  might  require  ful- 
ler  consideration. 

in  It  was  not  necessary  to  fix  time,  place, 
and  circumstances  of  alleged  statements 
made  by  defendant  by  questioning  him  there- 
on before  proving  such  statements.  His  dec- 
larations and  statements  were  original  evi- 
dence against  him,  and  the  rules  as  to  Im- 
peachment of  witnesses  did  not  apply. 

[I]  The  court  refused  to  give  the  follow- 
ing Instruction  asked  by  the  defendant: 

"The  jury  is  instructed  that  contradictory 
testimony  is  admissible  only  for  the  purpose  of 
impedchiDg  the  credibility  of  the  witness,  atin 
you  may:  not  consider  it  as  ividence  of  the 
truth  of  such  statements." 

This  Instruction  was  properl)*  .refused. 
The  evidence  of  the  prosecut^lng  witness  -(to 
illustrate)  was  contradictory  of  the  testUaony 
of  the  defendant,  but  it  was  evidence  of  the 
truth  of  the  facts  he  testified  to,  and  was  to 
be  so  considered  by  the  Jury.  Counsel  evi- 
dently had  In  mind  the  rule  as  to  proof  of 
statements  made  by  a  witness  at  other  times 
contradlctlng.hia  testimony  given  at  the  trial. 
If  so,  he  was  unfortunate  In  expressing  the 
rule. 

[J]  The  court  Instructed  the  Jury  that  they 
could  find  a  verdict  of  guilty  If  the  taking 
of  the  money  was— 

"accomplished  by  means  of  force  or  fear  used 
upon  or  against  the  said  John  Duffy  by  the  said 
defendant,  or  by  said  defendant  putting  said 
John  Duffy  in  fear.'' 

Counsel  claim  that  the  Instruction  was  et^ 
roneous,  In  that  It  used  the  disjunctive  "oi" 
Instead  of  the  coiijunctlve  "and"  between  the 
words  "force*  and  "fear."  The  Instruction 
as  to  this  feature  of  it  is  in  the  language  of 
the  Btathte  (Pen.  Code,  i  211),  wbereUi  it  Is 
provided: 

"Kobbery  is  the  felonious  taking  of  personal 
property  in  the  possession  of  another,  from  bis 
person  or  immediate  presoice,  and  against  hia 
will,  accomplished  by  means  of  tone  or  fear." 

But,  while  the  statute  is  thus  worded, 
Munsel  takes  the  positlbn  that  as  the  Infor- 
mation alleged  that  the  tilting  was  accom- 
plished'by  means  Of  force  and  fear,  "force 
kOA  fear*'  were  word*  descriptive  of  the  man- 
ner In  whfoh  thel  offense  was  committed  and 
had  to  be  proved  as  alleged.  The  tustructlolk 
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HB  given.  WAS'  a  correct  stat^nent  of  tbe  law, 
and  while  It  was  alleged  that  fear  and  force 
were  the  means  used,  the  offense  was  com- 
plete U  either  was  proved  as  the  means  by 
whldi  the  taking  was  accomplished. 

We  find  no  error  in  the  record,  and  the 
Judgment  and  order  arc  affirmed. 

We  concur:    CHIPMAN,  P.  J. ;   HART,  J. 


FARGO  et  aL  v.  WADBX 
(Supreme  Court   of  Oregon.     July  26,  1»16.) 

Vkndob  and  Pubchaseb  ®=»351(1)  —  Vau- 

AGES — Remote  and  Uncertain. 
Injury  to  P.,  given  an  option  on  land  by  E. 
subject  to  lease  given  bj  E.  to  H.,  by  reason  of  H. 
not  breaking  the  sod,  is  not  the  direct  and  nec- 
essary result  of  B.  not  furnishing  a  man  to 
assist  H.  In  farming,  as  required  by  the  lease, 
but  is  remote  and  uncertain;  the  lease  merely 
providing  that  H.  shall  break  so  much  of  the 
sod  ground  "as  he  can,  weather  conditions  and 
other  conditions  considered." 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  ff  1047,  1048,  1062;  Dee. 
Dig.  <S=a35ia).] 

Department  1.  Appeal  from  Clrenlt  Court, 
Multnomah  County ;  T.  B.  J.  McDuffy,  Judge. 

Action  by  George  K.  Fargo  and  another 
against  W.  T.  Wade.  Judgment  for  plain- 
tiffs,  and   defendant    appeals.     Affirmed. 

See,  also,  72  Or.  477, 142  Pac.  830,  L.  R.  A. 
laiSA,  271. 

This  Is  an  action  to  recover  one  Installment 
of  $250  alleged  to  be  due  on  an  option  con- 
tract executed  January  3,  1910,  whereby  the 
predecessor  In  title  of  the  plaintiffs  granted 
to  the  defendant  the  option  of  purchasing 
some  land  In  Wallowa  county.  In  considera- 
tion that  he  would  pay  certain  amounts  an- 
nually for  the  privilege  extended.  This 
chose  in  action  was  assigned  to  the  plain- 
tiffs. The  making  of  the  option  contract 
is  admitted,  together  with  Its  assignment  to 
the  plaintiffs.  Otherwise  the  complaint  Is 
denied,  except  as  stated  in  the  further  and 
separate  answer.  The  defendant  alleges  that 
at  the  time  the  contract  was  made  the  land 
was  under  lease  to  C.  W.  Harvey  for  five 
years,  one  of  tlie  terms  of  which  demise  was 
that  Ewing — 

"is  to  furnish  a  man  for  8  months  during  each 
year  to  assist  party  of  the  second  part  in  farm- 
ing said  place  aud,  in  the  event  of  not  furnish- 
ing said  man,  to  pay  party  of  the  second  part 
«  sum  equal  to  the  wages  of  a  farm  hand  for 
said  period  of  time  during  each  year.  The  par- 
ty of  the  second  part  [Harvey]  is  to  break  out 
each  year  so  much  of  the  sod  ground  on  said 
place  as  be  can,  weather  conditions  and  other 
conditions  coDsidered,  and  plant  the  same  to 
crops  on  same  conditions  as  other  land  is 
farmed." 

The  answer  ia  further  to  the  effect  that 
the  plaintiffs  bought  from  Ewing  the  land 
and  the  chose  in  action  under  the  option  con- 
tract, and  covenanted  with  him  to  keep  and 
perform  all  the  terms  of  the  leaae  to  Hai> 


vey.  The  defendant  avers  In  eondusfoo  that 
both  Ewing  and  the  plaintiffs  failed  to  fur- 
nish the  man  or  pay  his  wages  at  any  time ; 
that  in  consequence  thereof  Harvey  did  not 
plow  any  new  ground  and,  accordingly,  the 
land  was  rendered  less  valuable,  so  that  he 
suffered  damage  in  the  sum  of  $6,124,  for 
which  he  demands  judgment.  The  new  mat- 
ter in  the  answer  is  traversed  by  the  reply. 
The  court  refused  to  allow  testimony  about 
the  condition  of  the  land  and  whether  the 
sod  had  been  broken  or  not,  and  generally  re- 
fused proof  of  the  allegations  of  the  answer 
in  connection  with  that  stipulation  In  the 
lease.  From  a  Judgment  for  the  plaintiffs, 
the  defendant  appeals. 

Leroy  Lomax,  of  Portland,  for  appellant 
C.  A.  Hart,  of  Portland,  for  respondents. 

BURNETT,  J.  •  (after  stating  the  facts  as 
above).  In  order  to  recover  damages  the 
injury  for  which  compensation  is  desired 
by  a  plaintiff  must  be  the  natural,  direct 
and  necessary  result  of  the  alleged  wrongful 
act  or  omission  of  the  defendant  13  Cya 
26.  If  we  could  say  that  the  breaking  of 
new  sod  would  have  been  the  ordinary  and 
normal  consequence  of  furnishing  the  laborer 
to  Harvey  or  paying  him  the  money  Instead, 
then,  if  there  were  no  fnrther  factors  to 
consider,  the  conclnsion  would  follow  that 
the  shortcoming  of  Ewing  and  the  plaintiffs 
in  failing  to  keep  ttie  covenant  of  the  lease 
in  tliat  respect  constitutes  a  basis  upon 
whieh  to  recover  damages.  But,  in  the  first 
place,  Harvey  only  stipulated  "to  break  out 
each  year  so  much  of  the  sod  ground  on  said 
place  as  he  can,  weather  conditions  and  other 
conditions  considered."  Nothing  is  stated  in 
the  answer  showing  that  the  weather  and 
other  conditions,  whatever  they  may  have 
been,  were  favorable  to  plowing  sod,  or  that 
Harvey  had  the  present  ability  or  inclina- 
tion to  perform  the  labor.  The  lease  does 
not  specify  that  the  hand  to  be  furnished 
was  for  the  purpose  of  breaking  new  land. 
Indeed,  that  document  almost,  if  not  quite, 
leaves  the  cultivation  of  the  farm  to  the  dis- 
cretion and  inclination  of  Harvey.  With 
perfect  propriety  he  could  have  employed 
both  himself  and  the  laborer  at  other  work. 
Under  such  conditions,  damage  to  the  de- 
fendant Is  not  the  necessary  result  of  falling 
to  furnish  the  hand  to  assist  the  tenant  in 
farming.  The  injury,  if  any,  is  too  remote 
from  any  act  or  default  of  Ehving  or  tlie 
plaintiffs.  The  provisos  involved  are  no* 
merous  and  did  not  operate  together  or  in 
succession  so  as  to  make  a  continuous  se- 
quence between  the  alleged  fault  of  tbe  plain- 
tiffs and  the  stated  damage  to  the  defeod- 
ant  If  plalntUIs  had  procured  the  laborer; 
if  the  weather  conditions  liad  been  favorable; 
if  Harvey  had  been  willing  to  plow  the  sod; 
if  he  had  set  the  hired  man  at  that  work; 
if  h«  ttad  done  a  good  Job  of  plowing;   if 
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be  liad  idowed  more  or  less,  are  diverse  con- 
siderations not  related  to  nor  acting  with 
each  other,  and  render  the  possibility  of  dam- 
age to  the  defendant  so  remote  and  uncertain 
that  he  cannot  Interpose  It  as  a  counterclaim 
against  a  demand  which  he  might  have  avoid- 
ed at  any  time  by  surrendering  his  option, 
as  we  held  in  the  former  case.  Fargo  t. 
Wade,  72  Or.  477,  142  Pac.  830,  L.  B.  A. 
mSA.  27L 
The  judgment  is  a£Brmed. 

MOORE,  a  J.,  and  McBRIDE  and  BEN- 
SON, JJ.,  concur. 


MACKENZIE  et  •!.  t.  DOUGIiAS  OOTJNTT.* 

(Supreme  Coinrt  of  Oregon.    Aug.  1,  1916.) 

1.  COTTimBS    ^=9l,    24— Agknts    ov    Sttatb— 
Obuoations. 

Counties  are  governmental  agencies  of  the 
Rtate,  and  where  the  state  by  enactment,  for 
governmental  purposes,  imposea  a  constitutimial 
oUigation  on  the  county,  the  county  must  fairly 
meet   it. 

[ICd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |j|  1.  24 ;   Dee.  Dig.  «=>1,  24. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series.  County.} 

2.  Goxmma  «s>183— Avdit  or  BoOkb— Pow- 

KBS  or  IKSUBANCK  COMMISSIONBB, 

Laws  1913,  p.  546,  g  12,  providing  that 
andit  of  books  of  a  county  for  years  before  or 
after  1914,  may  be  made  by  or  under  supervi- 
sion of  the  state  insurance  commissioner  upon 
proper  assurance  that  the  expense  will  be  borne 
by  the  county,  authorizes  the  audit  for  years 
prior  to  1914  only  if  the  county  agrees  to  pay 
the  expense  thereof,  and  for  years  after  1914 
onlv  for  special  audits  other  than  the  annual, 
and  section  14,  authorizing  employment  of  ex- 
perts not  to  exceed  the  amount  appropriated 
therefor,  does  not  authorize  the  insurance  com- 
misaicHicr  to  mske  a  contract  with  expert  ac- 
countants for  a  county,  independent  of  its  au- 
thorities so  as  to  render  the  county  liable  for 
the  cost,  except  where  made  by  the  conunis- 
n<nier. 

(Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  |f  200,  201 ;  Dec.  Dig.  <8=>133.] 

S.  SxATtrrEa   <S=»228  —  Constbuctios— "Pbo- 

VI80." 

While  a  proviso  Is  commonly  found  at  the 
end  of  the  act  or  section,  and  is  usually  intro- 
duced by  the  word  "provided,"  that  word  is  not 
necessary,  the  matter  and  not  the  form  of  the 
succeeding  words  controlling ;  a  "proviso"  nec- 
essarily containing  a  condition  or  hmitation  up- 
on the  preceding  matter. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  310;  Dec.  Dig.  <S=>228. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proviso.] 

4.  Statutes   «=»194-CoN8TBncTioN— Gbnkb- 

Al,   WOBDS. 

The  general  intent  will  be  controlled  by  the 
jtarticnlar  intent  subsequently  expressed. 

[Ejd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig,  I  272 ;   Dec  Dig.  «=»194.] 

6.  Ofticebs  «=>103  —  Obants  or  Poweb  — 

CORSTBUCnON. 

Acts  conferring  statutory  powers  an  an  of- 
ficer are  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  SI  163-172,  176;   Dec.  IMg,  <8=»108.] 


6.  Statutes  *=»200  —  Conbtbuotion— Punc- 
tuation. 

Although  punctuation  may  be  resorted  to  as 
an  aid  in  coustrnction  when  it  tends  to  throw 
light  on  the  mesning,  yet  it  may  be  disregarded 
when  it  would  tend  to  convey  a  meaning  not  in 
consonance  with  the  rest  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  278;   Dec.  Dig.  «8=»200.] 

7.  Counties  «=»133— STATUwa  ©='200— Con- 
OTBUCTioN— Punctuation. 

Laws  1913,  p.  546,  {  12,  as  to  audit  of  books 
of  any  "city,  county  school  district,"  etc.,  though 
there  is  no  official  comma  between  "countjr"  and 
"school  district,"  will  be  construed  as  if  the 
comma  were  present,  so  as  to  apply  to  counties, 
as  required  by  the  later  provisions  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §j!  200.  201 :  Dec.  Dig.  <S=133 :  Stat- 
utes, Cent.  Dig.  J  278;    Dec.  Dig.  i8=s>200.] 

8.  Officers  ®=»94  —  CoHrENSATion  or  Ex- 
perts—Liabilitt. 

The  right  of  an  officer  to  demand  expenses 
incurred  by  him  in  the  performance  of  official 
duty  must  be  found  in  the  Constltutim  or  the 
statute  conferring  it,  either  directly  or  by  nec- 
essary implication ;  and  a  private  citizen  can- 
not have  any  greater  right  in  this  respect. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  Sg  132,  183,  186-138,  140.  141;  Dee.  Dig. 
«=>94.1 

0.  Counties  «sa24— Aunw  or  Books  — Com- 
pensation OF  Experts— LiABiixTT. 
A  claim  for  compensation  of  experts  who 
audited  county  books  cannot  be  allowed  under 
Laws  1913,  p.  S46,  unless  the  complaint  shows 
that  the  insurance  oommissioner  made  the  au- 
dit or  that  the  county  officials  agreed  to  pay 
therefor. 

[Ed.  Not*.— For  other  cases,  see  Counties, 
Cent  Dig.  I  24;   Dec.  Dig.  «=d24.] 

Department  2.  Appeal  from  Circuit  Court. 
Douglas   County;    J.   W.   Hamilton,   Judge. 

Action  by  W,  B,  Mackenzie  and  another, 
doing  business  as  W.  K.  Mackenzie  &  Son, 
against  Douglas  County.  From  an  order 
sustaining  demurrer  to  the  complaint  and 
dismissing  the  action,  plaintiffs  appeal.  Af- 
firmed. 

See,  also,  Berrldge  v.  Marlon  County,  169 
Pac.  628. 

This  Is  an  action  on  a  contract  alleged 
to  have  been  made  on  or  about  September  28, 
1914,  by  plaintiffs  and  the  state  Insurance 
commissioner  on  behalf  of  Douglas  county 
under  the  provisions  of  chapter  286,  Laws  of 
1013,  p.  646,  for  the  purpose  of  having  a  care- 
ful and  accurate  audit  made  of  its  books  and 
accounts.  Plaintiffs  allege  that  the  agreed 
compensation  was  to  be  $10  a  day  with  their 
exposes,  and  that  42%  days  were  occupied 
In  making  the  audit  mentioned,  their  expenses 
amounting  to  $153.50,  thus  aggregating  |>678.- 
60.  Defendant  demurred  to  the  complaint 
for  InsuflSdency  of  facts  stated  therein.  The 
circuit  court  sustained  the  demurrer,  and 
dismissed  the  action.    Plaintiffs  appeal. 

M.  E.  Crumpacker,  of  Portland  (J.  C. 
FuUerton,  of  Roseburg,  on  the  brief),  for  ap- 
I)ellants.  George  Neuner,  Jr.,  of  Roseburg 
(Dexter  Rice,  of  Roseburg,  on  the  brief),  for 
respondent. 
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B£AN,  3.  (after  stating  the  facts  as  above). 
£1]  It  may  be  stated  that  counties  are  but 
agencies  of  the  state  for  governmental 
purposes.  Orant  County  v.  Lake  County,  17 
Or.  453,  458,  21  Pac  447;  2  Words  and 
Phrases,  p.  1653;  11  Cyc.  p.  343.  Where  a 
jitate  by  enactment.  In  furtherance  of  Its 
governmental  purposes.  Imposes  an  obligation 
upon  a  county  not  in  conflict  with  the  Consti- 
tution of  the  state,  that  obligation  becomes 
one  which  the  county  most  fairly  meet 
Grant  County  v.  hake  County,  supra ;  Cros- 
seu  V.  Wasco  County,  10  Or.  Ill;  Wallowa 
County  V.  Oalces,  46  Or.  33,  36,  78  Pac.  892. 

Counsel  for  defendant  claim:  (1)  That 
without  the  consent  of  the  county  the  state 
insurance  commissioner  was  not  authorized 
by  the  act  to  malie  a  contract  for  and  incur 
liability  on  behalf  of  the  county  for  the  audit 
of  its  boolcs;  and  (2)  that  plaintiffs'  remedy, 
if  any.  Is  by  a  writ  of  review  to  re-examine 
the  decision  of  the  county  court  In  refusing 
to  pay  the  claim. 

[2]  The  first  question  invcdves  a  construc- 
tion of  the  act  of  1913.  In  1916  the  I>egisia- 
ture  repealed  the  law.  See  Laws  1915,  pp. 
128,  828.  The  enactment  provided  that  the 
state  insurance  commissioner  should  formu- 
late and  prescribe  a  uniform  system  of  ac- 
counting for  all  offices  and  Institutions  using 
state  money,  and  also  for  all  counties  of  tha 
state,  and  permitted  such  a  system  for  road 
and  school  districts.  The  first  nine  sections 
thereof  are  devoted  principally  to  provisions 
for  the  inauguration  of  such  a  system  to  be 
aocompllshed  by  January  1,  1014.  That 
part  of  the  statute  particularly  applicable  to 
the  question  involved  herein  Is  as  follows: 

"From  and  after  January  1,  1914,  the  State 
insurance  commissioner  shall  at  least  once  each 
year  make  a  careful  and  accurate  aadit  of  the 
books  and  accounts  of  each  institution  or  officer, 
expending  state  money,  and  of  the  books  and 
accounts  of  each  couotr  o'  the  state."  Section 
10. 

"The  expense  of  each  such  audit  shall  be  cer- 
tified by  the  state  insurance  commissioner  to 
the  county  of  which  such  audit  was  made,  and 
shtiU  be  paid  by  such  county  direct  to  the  par- 
son making  the  audit"    Section  11. 

"The  expense  of  auditing  the  books  and  ac- 
oounts  of  the  institutions  and  officers  expending 
state  money  shall  be  paid  by  the  state  from  the 
funds  appr<q>riated  by  this  act,  upon  tlie  prop- 
er voucher  of  the  state  insurance  commissioner. 
An  audit  of  the  books  and  accounts  of  any  city, 
county  school  district,  road  district,  port  or 
other  taxpaying  district  for  any  year  or  years 
before  (h:  after  1914.  may  be  made  by  or  under 
the  supervision  of  the  state  insurance  commis- 
sioner, upon  proper  assurance  thot  the  expense 
thereof  will  b«  paid  bv  the  county,  city  or  oth- 
er branch  of  government  or  the  deposit  of  a 
sufficient  sum  therefor,  by  any  individual." 
Section  12. 

Section  17  required  a  c<wiplete  r^oct  show- 
ing the  financial  status  of  each  county  and 
state  institution  to  be  published  by  the  In- 
surance commissioner  each  ^ear,  beginnlDg 
on  or  before  the  year  1915.  Tlie  meaning 
of  the  act  is  not  Instantly  apparent,  and,  in 
order  to  ascertain  the  legislative  Intent,  It 
will  be  necessary  to  consider  the  whole  plan 


or  scheme  of  the  law.  Provtston  was  made 
for  the  payment  of  an  audit  In  three  dlffe> 
ent  ways,  namely :  (1)  An  audit  by  the  state 
insurance  commissioner  of  the  state  books 
and  accounts  to  be  paid  for  by  the  state; 
(2)  an  annual  audit  by  that  official  after  Jan- 
uary 1,  1914,  of  the  books  and  accounts  of 
each  county  of  the  state  to  l>e  paid  for  by 
such  county  upon  the  certificate  of  the  state 
insurance  commissioner;  and  (3)  an  audit 
of  the  l>ooks  and  accounts  of  any  city,  cotm- 
ty,  school  district  or  taxpaying  district 
which  may  be  made  by,  or  under  the  super- 
vision of,  the  state  Insurance  commissioner 
upon  proper  assurance  that  the  expense 
thereof  will  be  paid  by  the  county.  As  tor  the 
second  provialop  for  such  pAj'inent,  section 
10  provided  for  an  official  examination  by 
the  above  commissioner  of  the  books  and  ac- 
counts of  eadi  county  of  the  state  after 
January  1,  1914.  Section  11  directed  that 
the  expense  of  such  an  audit  should  be  certi- 
fied by  the  insurance  commissioner  to  the 
proper  county,  and  by  it  paid  directly  to  the 
person  making  the  audit,  and  not  to  the  state 
or  through  its  usual  official  channels.  It 
should  be  kept  in  mind  that  these  provisions 
relate  to  the  experting  of  county  books  by 
the  conunisMoner,  wbldi  will  -fnmidi  that 
official  with  the  information  necessary  as  a 
basis  for  the  annual  report  required  by  sec- 
tion 17. 

After  providing  for  the  manner  of  payment 
of  expenses  relating  to  state  accounts,  in 
section  12  we  find  a  proviso  that: 

"An  aiidit  of  the  books  and  acconnts  of  any 
city,  county  school  district  road  district  pott 
or  other  taipaylnR  district  for  any  year  or  years 
before  or  after  1914.  may  be  made  by  or  under 
the  supervision  of  the  state  insurance  commis- 
sioner, upon  proper  assurance  that  the  expeme 
thereof  will  be  paid  by  the  county,  city  or  other 
branch  of  government    •    •    • " 

This  quoted  part  of  the  section  contains 
all  the  authorization  found  in  the  law  for 
the  experting  of  county  books  "under  the 
supervision  of  the  Insurance  commissioner" 
as  distinguished  from  being  done  by  that  of- 
fidaL 

It  appears  that  the  lawmakers  had  In  mind 
that  in  many  of  the  counties  of  the  state  an 
audit  of  the  afTairs  of  the  county  had  already 
l>een  made  up  to  about  the  date  of  the  pas- 
sage of  the  act,  and,  by  the  latter  part  of 
section  12  it  was  Intended  to  provide  fbr  the 
experting  of  county  books  by  the  insurance 
commissioner,  or  under  his  supervision,  for 
years  prior  to  1914,  deiiendent  upon  the  as- 
surance of  the  county  authorities  that  the 
expense  would  be  borne  by  that  branch  of 
the  government  Th|S  provision  for  such  an 
audit  after  1914  is  believed  to  apply  to  any 
city  or  taxpaying  district  other  than  a  coun- 
ty, or  to  some  special  audit  of  ooonty  busi- 
ness, such  as  the  expenditure  of  a  large  fund 
for  some  Improvement,  which  Its  officials 
might  desire  to  be  experted  without  waiting 
for  the  annual  B««Ut>Tbls  view  Is  atiength- 
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ened  when  we  remember  that  the  law  clearly 
contemplated  that  the  system  should  be  In 
vogue  so  that  the  financial  affairs  of  the 
state  and  counties  should  be  under  the  ofiS- 
dal  eye  of  the  Insurance  commissioner  from 
and  after  January  1,  1914,  and  the  expertlng 
of  the  books  of  other  tazpaying  districts  left 
conditional  under  the  latter  part  of  section 
12.  By  section  14  the  commissioner  was  au- 
thorized to  employ  such  clerical  and  expert 
assistance  on  such  terms  as  he  might  deem 
best.  In  the  performance  of  the  duties  impos- 
ed upon  him  by  the  act,  not  to  exceed  In  any 
year  the  total  amount  appropriated  therefor. 
It  is  plain  that  this  section  does  not  re- 
late to  the  employment  of  experts  to  be  com- 
pensated by  a  county.  Nowhere  in  the  law 
do  we  find  authority  for  the  Insurance  com- 
missioner to  malte  a  contract  with  expert  ac- 
countants for  a  county.  Independent  of  its 
authorities,  nor  to  so  render  the  county  lia- 
ble for  the  cost  of  making  such  audit  save 
when  it  is  made  by  that  official. 

[3]  The  official  auditing  of  the  accounts 
of  a  county  by  the  state  Insurance  commis- 
sioner and  the  making  of  a  contract  for  the 
ezpertlng  of  such  books  by  an  Independent 
accountant  are  two  dlfterent  things.  The 
commissioner  Is  empowered  by  section  16  to 
subpoena  and  examine  witnesses  in  order  to 
ascertain  the  true  status  of  any  Item  of  ac- 
count which  it  Is  his  duty  to  audit  For 
this  puriK>se  that  official  is  clothed  with  the 
same  authority  as  a  circuit  Judge,  plainly 
providing  for  an  official  audit  of  the  books 
and  accounts  to  be  made  by  the  (Commission- 
er. By  this  construction  of  the  statute  It 
seems  that  every  section  and  Clause  is  given 
a  meaning  in  accordance  with  the  legislative 
intent.  To  turn  on  the  light  of  some  of  the 
rules  of  construction  In  our  aid,  as  the  me- 
chanical arrangement  of  the  latter  sections 
and  clauses  of  the  statute  are  not  methodical, 
we  note  as  authority  for  the  term  "proviso" 
which. we  have  app^ed  to  the  latter  part  of 
section  12  that: 

"A  proviso  is  a  dause  added  to  a  statute,  or 
to  a  section  or  iwrt  thereof,  which  introduces  a 
condition  or  limitation  upon  the  operation  of 
the  enactment,  or  makes  special  provision  for 
cases  excepted  from  the  general  provisions  of  the 
law,  or  qualifies  or  restrains  its  generality,  or 
excludes  some  possible  ground  of  misinterpreta- 
tion of  its  extent,"  Black  on  Interpretation  of 
Laws,  {  107. 

[4]  A  proviso  Is  Gomm<mly  found  at  the 
end  of  the  act  or  section  to  which  it  applies, 
and  It  Is  usuaUy  Introduced  by  the  word 
"provided."  Tills,  however,  la  pat  necessary 
to  determine  Its  character.  It  is  the  matter 
of  the  succeeding  words,  and  not  the  form, 
tliat  determines  Its  legal  character.  Id.  p. 
270.  Section  110  of  the  same  work  reads 
thus: 

"Tb»  natural  and  appropriate  office  of  a  pro- 
viso to  a  statute,  or  to  a  section  thereof,  is  to 
restrain  or  qualify  the  provisions  immediately 
preceding  it.    Hence  it  is  a  rule  of  construction 


that  it  will  be  confined  to  that  which  directly 
precedes  it,  or  to  tlie  section  to  which  it  is  ap- 
pended, unless  it  clearly  appears  that  the  Legis- 
lature intended  it  to  have  a  wider  scope." 

"The  general  intent  will  be  controlled  by  the 
particular  intent  subsequently  expressed.  2 
Lewis'  Sutherland,  Stat.  Const.  |  861. 

[•]  Acts  which  confer  statutory  power  up- 
on an  officer  are  strictly  construed.  Id.  i 
662. 

If  the  portion  of  section  12  to  wMeh  we 
have  referred  had  been  Introduced  by  the 
word  "provided,"  while  it  would  not  have 
changed  the  legal  effect  thereof,  we  doubt  if 
this  litigation  would  have  resulted. 

[6,  7]  It  is  contended  by  counsel  for  the 
plaintiffs  that,  there  being  no  official  comma 
after  the  word  "county,"  where  it  first  ap- 
pears in  section  12,  as  shown  by  the  session 
laws  and  legislative  Journal,  the  •  words 
"county  school  district"  there  used  refer  to  a 
school  district  of  tlie  county,  and  that  the 
limitation  does  not  apply  to  auditing  the 
books  of  a  county.  The  word  "county,"  ap- 
pearing the  second  time  in  the  proviso  au- 
thorizing an  audit  "upon  proper  assurance 
that  the  expense  thereof  will  be  paid  by  the 
county,"  seems  to  refute  such  a  contention. 
It  is  not  usual  for  county  authorities  to  as- 
sume the  payment  of  such  expenses  for 
school  districts  or  other  taxpaylng  districts 
except  for  the  county  Itself.  The  point  is  not 
well  taken.  The  language  of  the  act  does 
not  indicate  the  meaning  as  claimed.  It  is 
a  well-known  rule  of  statutory  constmctlon 
that,  although  punctuation  may  be  resorted 
to  as  an  aid  in  construction  when  It  tends 
to  throw  light  on  the  meaning,  yet  It  may 
be  disregarded  when  it  would  tend  to  con- 
vey a  meaning  to  a  section  not  in  conso- 
nance with  the  other  parts  of  the  act  C3om- 
monwealth  v.  Kelley,  177  Mass.  221,  58  N. 
E.  691 :  StUes  T.  Guthrie,  3  OkL  26,  41  Pac. 
383. 

[I]  It  is  an  Inflexible  rule  that  the  right 
even,  of  an  officer  to  demand  expenses  in- 
curred by  him  In  the  performance  of  official 
duty  must  be  found  in  the  Constitution  or 
the  statute  conferring  it,  either  directly  or 
by  necessary  implication ;  and  a  private  dti- 
zen  could  not  have  any  greater  right  In  this 
respect  Jackson  v.  Slglin,  10  Or.  93;  Pngh 
v.  Good,  10  Or.  86,  92,  23  Pac.  827;  Hotiser 
v.  Umatilla  County,  30  Or.  486,  489,  49  Pac. 
867;  Baker  County  v.  Benson,  40  Or.  207, 
212,  66  Pac.  815. 

[1]  The  claim  asserted  In  the  complaint 
does  not  ^ow  that  the  audit  of  the  county 
'books  and  accounts  was  made  by  the  state 
insurance  commissioner,  nor  that  the  offi- 
cials of  the  county  of  Douglas  made  assur- 
ance OF  agreed  that  the  expenses  thereof 
would  be  paid  by  the  commissions.  The 
contract  alleged  in  the  complaint  was  not 
anthmriced  by  the  statute.  This  conclusion 
renders  unnecessary  a  discussion  of  the  oth- 
er  question  raised.     The  demurrer  to  the 
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complaint  was  therefore  properly  sustained 
by  the  trial  court    The  Judgment  la  affirmed. 

MOORB,  C  J.,  and  BURNETT  and  HAR- 
RIS, JJ.,  concur.    BAKIN,  X,  absent. 


BERRIDOB  T.  MARION  COTJNTT  et  aL 
(Sopr^ne  Cour^  of  Oregmi.    Aug.  1,  1910.) 

1.  CoDKTias  «=924— AvDiT  or  Books— Pow- 
ua  OF  INSUKANCK  CoKMissxoNBB— Tim  or 
Audit. 

Under  Laws  1913,  p.  646,  f  10,  providing 
that  the  insurance  commissioner  shall  at  least 
once  each  year  make  a  careful  audit  of  books 
of  each  county,  such  officer  is  not  restricted  to 
making  examination  for  an  entire  year. 

[Ed.  Note.— For  other  casea,  see  Counties, 
Gent  Dig.  f  24 ;    Dec  Dig.  «sa24.] 

2.  Gebtiorabi  «s»24— Scope  or  Wbtf— Ques- 
tions or  Law. 

A  writ  of  review  is  an  appropriate  proceed- 
iog  to  present  questions  of  law  arising  in  rela- 
tion to  a  disputed  claim  against  the  county  after 
it  has  been  presented  and  disallowed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  37 ;   Dec.  Dig.  <8=924.] 

3.  Cebtiorari  ®=3&4(1)— Scopk  or  Review— 
Rbcobd-^E^videnck. 

On  re-examination  on  writ  of  review,  the 
court  will  not  consider  evidence  outside  the  rec- 
ord, unless  it  was  submitted  to  the  inferior 
tribunal  prior  to  its  decision. 

[Bid.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  tl  174,  183,  184;  Dec.  Dig.  «=» 
64(1).] 

4.  Certiobabt  ^=»24r-ScoFt  or  Wbit— Ques- 
tions  OF  IiAW. 

The  question  of  law  whether  the  state  insur- 
ance commissioner  may  contract  for  audit  of 
county  books  without  assurance  that  county 
will  pay  therefor,  so  na  to  render  the  county  lia- 
ble for  the  expense,  in  view  of  Laws  1913,  p. 
545,  as  to  audits,  may  properly  be  raised  by  writ 
of  review  directed  to  the  order  of  the  conn^ 
court  disallowing  the  claim. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  i  37;   Dec.  Dig.  «=»24.] 

Department  2.  Appeal  from  Circnlt  Coart, 
ICarlon  County;  William  Oalloway,  Jndge 

Claim  of  Arthur  Berridge  against  Marion 
County  and  others.  The  plaintiff  secured 
writ  of  review  to  re-examine  the  action  of 
the  county  court  disallowing  his  claim,  and 
from  the  order  dismissing  the  proceeding  on 
return  of  the  writ,  the  plaintiff  appeals.  Af- 
firmed. 

See,  also,  Mackenzie  v.  Douglas  County, 
109  Pac.  626. 

S.  T.  Richardson,  of  Salem,  for  appellant 
George  O.  Bingham,  of  Salem  (Ernest  R. 
Rlngo,  of  Salem,  on  the  brief),  for  respond- 
ents. 

This  Is  a  proceeding  by  a  writ  of  review 
to  re-examine  the  action  of  the  county  court 
of  Marion  county  in  disallowing  the  claim 
of  plaintiff  for  auditing  the  books  and  ac- 
counts of  that  county  amounting  to  11,623.11. 
Upon  the  return  to  the  writ  the  trial  court 
dismissed  the  proceeding.    Plaintiff  appeals. 


BEAN,  J.  Plaintiff  submitted  to  the  conn" 
ty  court  the  following  dalm: 

Portand,  Oregon.  Nor.  SO,  in4. 
Marlon  Oonnty,  Oregon,  to  Arthur  Berridge  *  Co., 
Dr. 

Date.  Nature  of  Claim.  Anoimt. 

For  auditing  eoontr  books  from  Jan. 
1.  Mi,  to  Sepc  to,  UK I1.SS  11 

Details  as  follows. 
Time: 

U  B.  Thompson  66  days 

at    no  00    I  650  00 

Harry  Stopp  59  days  at    10  OO        6(0  00 
E.  H.  ColllB  Wi  days  at   10  00        116  00 
Artbur      Berridge      6M 
days  at 10  00        66  00 

11.320  OO 
Snbslstenee: 

Tbompaon  tO  00 

Stopp 65  00 

Coins   18  20 

Berridge    7  86    *  161  OS 

Transportation: 

Tbompaon    3  00 

Stopp    S  00 

Collie   18  00 

Berridge   7  10        M  20 

Typewriting  reporta,  etc..  26  86 

tMZSU 

This  claim  was  duly  verified,  and  the  same 
certified  to  by  the  state  insurance  commis- 
sioner. It  is  alleged  in  the  petition  for  the 
writ  that  on  September  12,  1914,  under  the 
provisions  of  chapter  286  of  the  General 
Laws  of  1913,  the  state  insurance  commissioa* 
er  employed  the  plaintiff  as  an  expert  assist- 
ant to  make  an  audit  for  him  of  the  books 
and  accounts  of  Marion  county  for  the  year 
1914,  and— 

"agreed  to  and  fixed  your  petitioner's  services 
therefor  at  $10  per  day  therefor,  with  railroad 
fare  and  subsistence  tor  your  petitioner  and 
assistants  that  your  petitioner  might  require  to 
assist  your  petitioner  in  said  work,  together 
with  the  expense  of  malung  typewritten  reports 
in  triplicate  of  said  auditing.  That  the  aaid 
wages  so  agreed  were  reasMiable  in  amouat  and 
of  the  amount  that  is  usually  charged  and  paid 
to  persons  having  the  qualifieations  of  your 
petitiouer  and  of  the  penons  employed  by  your 
petitioner  to  audit  the  said  books  and  accounts 
of  said  county  of  Marion. 

It  appears  that  the  plaintiff  was  occupied 
for  61^  days  in  making  the  andlt,  and  em- 
ployed other  assistants  to  expert  the  books. 
The  record  does  not  disclose  that  the  claim 
Is  made  for  an  audit  of  the  county  accounts 
by  the  state  insurance  commissioner.  It 
seems  that  the  only  connection  that  official 
had  with  the  transaction  was  to  employ 
plaintiff  and  make  an  agreement  as  to  his 
compensation  and  that  of  his  assistants,  and 
that  by  virtue  of  this  delegation  of  authority 
the  plaintiff  in  turn  engaged  other  experts, 
for  what  compensation  la  not  stated.  The 
commissioner  also  certified  the  account  ren- 
dered by  the  plaintiff,  but  it  does  not  appear 
that  the  commissioner  was  responsible  in  any 
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way  for  the  aadlt  or  Touched  for  the  same. 
On  the  other  haod,  as  shown  by  the  return, 
that  officer  advised  the  county  court  as  fol- 
lows: 

"In  connection  with  the  inclosed  claim  for 
services  rendered  by  Arthur  Berridge  &  Co. 
in  the  matter  of  the  examination  of  the  accoants 
and  financial  affairs  of  Marion  county,  I  advise 
that  there  waa  no  definite  arrangement  made 
whereby  they  were  to  be  paid  for  the  subsistence 
of  the  men  engaged  upon  the  work.  Railroad 
fare  was  to  be  allowed  from  Portland  to  county 
Beat  and  return  but  once.  It  was  understood 
that  we  would  approve  the  subsistence  expens- 
es if  it  met  with  the  approval  of  the  county 
court  and  the  cost  of  the  work  was  within  rea- 
son. In  this  case  it  appears  that  more  time 
was  spent  in  detail  work  than  was  necessary, 
and,  as  the  cost  of  the  actual  service  is  high,  I 
do  not  recommend  that  subsistence  expenses  be 
allowed  them.    •    »    »  " 

[1]  The  county  court  evidently  had  before 
It  the  report  of  the  experts  showing  for  what 
years  or  period  and  by  whom  the  county 
atfalrs  were  audited.  That  report  Is  not  be- 
fore us.  The  claim  as  presented  by  the  rec- 
ord is  not  made  for  an  ofQdal  service  under 
the  provisions  of  sections  10  and  11  of  the 
act  of  1913  In  making  an  audit  by  the  state 
Insurance  commissioner  of  the  books  and  ac- 
coants of  the  county.  It  is  contended  on  be- 
half of  defendants  that  the  Insurance  com- 
missioner was  not  authorized  to  make  an 
audit  of  the  connty  books  for  a  portion  of  the 
year,  or  oftener  than  one  a  year.  The  lan- 
guage employed  in  section  10  of  the  law  that 
"the  state  Insurance  commissioner  shall  at 
least  once  each  year  make  a  oareful  audit  of 
the  books  and  accounts  of  *  *  *  each 
county  of  the  state"  indicates  tliat  such  offi- 
cial is  not  restricted  to  making  such  an  ex- 
amination for  an  entire  year.  The  contract 
set  forth  in  the  petition  by  virtue  of  which 
the  claim  is  made  against  the  county  was 
not  authorized  by  the  law  of  1913,  nor  by 
any  official  of  the  connty.  This  case  is  gov- 
erned by  the  ruling  In  the  companion  case  of 
MacEenzle  v.  Douglas  County,  159  Pac.  625, 
in  which  an  opinion  has  this  day  been  ren- 
dered, and  the  remarks  made  therein  In  con- 
sidering the  law  of  1913  need  not  be  repeated 
here. 

[2-4]  Defendants'  counsel  suggest  that 
plaintUTs  remedy,  if  any,  Is  by  an  action  at 
law.  A  writ  of  review  Is  on  appropriate  pro- 
ceeding to  present  questions  of  law  arising  In 
relation  to  a  disputed  claim  against  a  connty 
after  the  same  has  been  presented  and  dis- 
allowed. Flagg  V.  Columbia  County,  61  Or. 
172,  94  Pac.  184;  Houser  v.  Umatilla  Coun- 
ty, 30  Or.  486,  49  Pac.  867.  On  re^examlna- 
tion  on  writ  of  review  the  court  will  not  con- 
cider  evidence  outside  the  record,  unless  It 
was  submitted  to  the  Inferior  tribunal  prior 
to  its  decision.  Curran  v.  State,  63  Or.  154, 
99  Pac.  420.  We  hold  that  the  question  of 
law  Involved  herein  is  pnqperly  raised  in  this 
proceeding. 

For  the  reason  given  in  the  Douglas  Coun- 


ty Case,  the  Judgment  of  the  lower  court  is 
affirmed. 

MOORE,  C.  J.,  and  BURNETT  and  HAR- 
RIS, JJ.,  concur. 


GLOCK  V.  ELGES.     (No.  2219.) 
(Supreme  Court  of  Nevada    Aug.  1,  1916.) 

1.  Appeal  amo  Ebbob  «=»504(1)— Statbmbnt 
— Time  fob  Filing— Waiveb  of  Defects  in 
Notice. 

Under  Rev.  Laws,  |  5331,  requiring  a  pro- 
posed statement  to  be  served  and  filed  within  80 
days  after  written  notice  of  the  judgment  or  or- 
der appealed  from,  any  defect  in  such  notice  is 
waived  by  serving  and  filing  a  notice  of  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2601,  2657 ;  De&  Dig.  *» 
504(1).] 

2.  Appeal  and  Ebbob  «=»564(4)— Statement 
—Time  fob  Filing— Failube  to  File— Ep- 

TECT 

A  failure  to  serve  and  file  a  statement  with- 
in the  time  prescribed  by  Rev.  Laws,  i  5S31, 
does  not  defeat  the  appeal,  where  it  was  duly 
perfected  under  section  5330,  by  filing  a  notice 
of  appeal  and  undertaking  or  waiver  thereof. 

[Ed.  Note.— e'er  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2604-2506;   Dec.  Dig.  «=» 
564(4).] 
8.  Appeal  and  Ebbob  «s>564(<t)— Statement 

—Time  fob  Filing— Failube  to  File— Ef- 

FBDT. 

A  statement,  not  served  and  filed  within  the 
time  prescribed  by  Rev.  Laws,  |  5331,  cannot 
be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2504-2506 ;  Dec.  Dig.  <8=5» 
564(4).] 

4.   FOBCIBLE  ENTBT  AND  DETAINEE  «S»29(D— 

Civil  Lxabilitt  —  Pkbsons  Bntitlkd  to 

Sub. 
In  an  action  to  recover  damages  for  forcible 
entry,  plaintifiF  miut  prove  his  title  or  right  to 
ixtssession  of  the  property  where  the  pleadings 
raise  tiiat  issue. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  <3ent  Dig.  i  134;  Dec.  Dig. 
«=»29(1).] 

6.  Appeal  and  Ebbob  «=>518(1)— Neoessitt 
OF  Statemknt— Appeal  from  Obder. 
Upon  appeal  from   an  order  denying  costs, 
the  pleadings  cannot  be  considered  unless  em- 
bodied in  a  statement  attached  to  the  order. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  2342 ;  Dec.  Dig.  «=3518(1).] 

6.  Judgment  «=»279— Judgment  Roll— Mat- 
ters Included. 

A  judgment  roll  includes  the  pleadings  and 
judgment 

[Ed.  Note.-^For  other  cases,  see  Judgment, 
Cent  Dig.  §{  546-551 ;   Dec.  Dig.  «s»279.] 

7.  Forcible  Entbt  and  Detainer  «=5>47— 
Costs— Statute. 

Rev.  Laws,  §  5377,  allowing  plaintiff  costs 
upon  a  favorable  judgment  in  an  action  involv- 
ing the  title  or  possession  of  real  estate,  applies 
to  recovery  of  damages  for  forcible  entry,  where 
plaintiffs  title  or  right  of  possession  was  dis- 
pnted. 

[Ed.  Note.~For  other  cases,  see  Forcible  En- 
try and  Detamer,  C^ent  Dig.  U  188,  189;  Dec. 
Dig.  «=»47.] 

8.  Costs  ®=»208  —  Items  —  Clerk's  Fees- 
Striking  C^ost  Bill. 

Under  Rev.  Laws,  I  6387,  requiring  the 
clerk  to  tax  his  fees,  such  fees  should  be  taxed 
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in  favor  of  a  preraHiiig  plaintiff,  although  his 
bill  for  costs  was  properly  stricken. 

[Ed.  Note.— For  other  eases,  see  Costs,  Cent 
Dig.  «  788.  767,  788;   Vte.  Dig.  «=»208.] 

9.  FoBCiBTjc  Entby  and  Dbtahtxb  «=>S0<C!)— 
Damages— Statutb—'  '  Mat.  '  • 

Rev.  Laws,  8  6508,  providing  that  in  forci- 
ble entry  cases,  judgment  "may"  be  entered  for 
treble  the  actual  damages,  permits,  but  does  not 
require,  such  penalty  to  be  imposed. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  §  160;  Dec.  Dig. 
*=930(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 

10.  Forcible   Ertbt   and   Draineb  «=»4S 

S%)— AppkaI/— Dbteeionation  of  Oausb— 
oomcATioN— iNcaeASiNo  Rbcovbby. 
The  Supreme  Court  will  not  modify  a  judg- 
ment to  allow  treble  damages  in  a  forcible  entry 
case,  under  Rev.  Laws,  g  6608,  where  the  facts 
are  not  before  it. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  |  182;  Dec  Dig. 
«8S=>43(7%).] 

11.  Appbal  and  Ebbob  «=9l62(2>-'RiaHT  of 
■Review — Satisfaction  in  Pabt. 

Plaintiff  does  not  waive  his  right  of  appeal 
from  tiiat  portion  of  a  judgment  denying  him 
costs  by  accepting  payment  for  the  damage  and 
interest  items,  and  satisfying  the  judgment  to 
that  extent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  888;   Dec.  Dig.  <8=»162(2).] 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Frank  P.  Langan,  Judge. 

Action  by  Alpbons  Ulock  against  Frits 
Elges.  Judgment  for  plaintiff,  and  he  ap- 
peals from  that  portion  denying  him  cos^ 
and  from  those  parts  of  an  order  which  di- 
rected entry  of  Judgment  upon  the  verdict 
without  costs  and  struck  out  bis  cost  bilL 
AtUrmed  as  modified. 

George  Springmeyer,  of  Reno,  for  appel- 
lant Alfred  Ctmrtz,  of  Oarscm  City,  for 
respondent 

NOROROSS,  0.  J.  From  the  notice  of  ap- 
peal It  appears  that  this  appeal  Is  taken — 
"from  that  part  and  portion  of  the  special  order 
made  and  entered  in  the  above-entitled  action  on 
July  28,  1914,  after  final  judgment  and  in  the 
words  following:  The  clerk  of  this  court  is  or- 
dered to  enter  jud^ent  on  the  general  verdict 
as  rendered  by  the  jury  in  favor  of  the  plaintiff, 
and  against  the  defendant  for  the  sum  of  $236, 
with  interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  the  11th  day  of  September,  A. 
D.  1913,  but  without  costs.  Defendant's  motion 
to  Btril<e  plaintiff's  cost  bill  from  the  files  is 
granted,'  and,  further,  plaintiff  hereby  appeals 
*  •  •  from  that  part  of  the  judgment  herein 
denying  plaintiff  his  costs  of  the  suit" 

From  the  complaint  it  appears  that  this 
was  an  action  to  recover  damages  for  an  al- 
leged forcible  or  unlawful  entry  upon  the 
property  of  the  plaintiff  and  an  alleged 
malicious  and  wanton  injury  thereto.  Actual 
damages  are  alleged  in  the  sum  of  $600. 
nie  Judgment  prayed  that  the  damages  be 
trebled,  and  that  the  plalntltC  be  awarded 
Judgment  for  $1,800  damages  and  costs  of 
suit  The  answer  of  defendant  denied  title 
in  the  plaintiff  to  the  real  property  In  con- 


troversy, denied  the  alleged  forcible  or  un- 
lawful entry,  and  alleged  ownership  in  him- 
self to  a  certain  iMilldlng  taken  and  removed 
by  defendant  from  the  real  property  In  ques- 
tion. The  case  came  on  for  trial  before  a 
Jury  which,  on  the  11th  day  of  December, 

1913,  returned  a  verdict  for  plaintiff  for 
$236  actual  damages,  and  also  returned  cer- 
tain special  verdicts. 

From  an  opinion  and  order  of  the  district 
Judge  filed  in  the  case  upon  the  29th  day  ot 
July,  1914,  it  appears  that  the  court  denied 
costs  in  favor  of  plaintiff  upon  the  ground 
that  the  Judgment  was  for  less  than  |300; 
that  the  special  verdicts  rendered  by  the 
Jury  were  not  inconsistent  with  the  general 
verdict;  and  directed  that  Judgment  be  en- 
tered In  'favor  of  plaintiff  for  the  sum  of 
$236  with  Interest  from  the  date  of  the  ver- 
dict, but  without  costs;  that  defendant's 
motion  to  strike  plaintiff's  cost  bill  from 
the  files  is  granted;  and  that  defendant's 
motion  for  Judgment  and  costs  be  denied.  A 
formal  Judgment  In  accordance  with  the 
said  order  of  July  29,  1914,  was  entered  by 
the  clerk  on  the  7th  day  of  August,  1814. 
Notice  of  appeal  was  given,  dated  August  10, 

1914,  with  an  acknowledgment  of  service 
on  the  11th  day  of  August,  1914,  together 
with  a  waiver  of  an  undertaking  on  api)eal, 
which  was  filed  August  12,  1914.  The  state- 
ment on  appeal  appears,  from  the  record,  to 
have  been  served  on  counsel  for  the  defend- 
ant February  1,  1916,  and  to  have  been  set- 
tled by  the  ifiige  <»  February  21,  1915. 
Counsel  for  respondent  has  moved  to  strike 
the  statement  because  not  filed  nor  served  in 
time.  The  statute  In  force  at  the  time  the 
appeal  was  taken  provides : 

"When  the  party  who  has  the  right  to  appeal 
wishes  a  statement  of  the  case  to  be  annexed  to 
the  record  of  the  judgment  or  order,  he  shall, 
within  20  days  after  the  entry  of  such  Judgment 
or  order,  if  he  or  his  attorney  was  present  at  the 
time  of  the  making  or  entry  thereof,  or  If  the 
appeal  is  from  a  judgment  based  upon  a  verdict 
and  in  other  cases  within  20  days  after  receiv- 
ing written  notice  of  the  entry  of  the  judgment 
or  order,  prepare  a  proposed  statement  •  *  • 
and  shall  file  the  same  with  the  clerk  and  serve 
a  copy  thereof  upon  the  adverse  party.  •  •  •  " 
Rev.  Laws,  S  6331. 

It  is  contended  by  counsel  for  appellant 
that  the  statement  was  filed  in  time  because 
no  notice  was  served  upon  him  of  the  order 
or  Judgment,  as  required  by  law.  The  certifi- 
cate of  the  district  Judge  attached  to  the  rec- 
ord on  appeal  recites^ 

"that  coimsel  for  both  plaintiff  and  defendant 
by  order  of  the  court  were  notified  by  letters 
sent  by  the  county  clerk  of  Douglas  county, 
Nev.,  mailed  from  Genoa,  Nev.,  on  July  30, 
1914,  addressed  to  them  at  Reno,  Nev.,  and  Car- 
son, Nev.,  respectively,  of  the  decision  of  the 
court  said  decision  having  been  renderM  and 
filed  on  July  29,  1914,  and  that  in  such  letters 
were  included  certified  copies  of  said  decision." 

[1]  It  Is  minecessary  to  enter  upon  a  con- 
sideration of  the  question  of  the  legal  sofiB- 
Glency  of  the  notice  of  order  or  Judgment. 
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Counsel  for  the  plaintiff,  Gy  tbe  notice  of 
appeal  dated  Anguat  10,  1914,  aud  filed  Au- 
gust 12,  1914,  acknowledged  notice  of  the  or- 
der and  Judgment  Tbe  filing  of  a  notice  of 
appeal  was  not  only  an  acknowledgment  of 
the  notice,  but  a  waiver  of  any  other  or  ad- 
ditional notice,  even  assuming  that  the  same 
might  bave  otherwise  been  required. 

[2]  Tbe  contention  of  counsel  for  respond- 
ent that  tbe  appeal  is  not  properly  taken  be- 
came no  statement  was  filed  within  time  Is 
without  merit.  An  appeal  is  taken  by  filing 
tbe  notice  of  appeal,  and  la  perfected  by  the 
filing  of  an  undertaking  or  a  stipulation 
wairlng  such  undertaking.  Rev.  Iiaws,  { 
SS30. 

[3]  The  objection  to  the  statement  as  not 
having  been  filed  in  time  is  well  taken,  and, 
as  a  statement,  it  cannot  be  considered. 

Two  questions  of  law  have  been  present- 
«d  uiton  tbe  appeal,  and  we  think  they  may 
be  determined  upon  the  Judgment  roll  alone: 
(a)  Whether  pialntifT  was  entitled  to  costs 
as  a  matter  of  right;  (b)  whether  plaintiff 
was  entitled  to  bave  Judgment  for  treble  the 
actual  damages.  Itelative  to  tbe  question  of 
costs.  Rev.  Laws,  {  5S77,  provides: 

"Coats  shall  be  allowed  of  course  to  the  plain- 
pS  [on  a  verdict]  upon  a  judgment  in  bis  favor, 
in  the  following  cases:    •    •    • 

"5.  In  an  action  which  involves  the  title  or 
poasession  of  real  estate." 

[4]  Tbe  complaint  alleged  ownership  in 
the  plaintiff  of  certain  real  ^tate  upon 
which  was  situated  a  certain  building,  tlie 
destruction  and  removal  of  which  constitut- 
ed tbe  main  element  of  damage.  The  an- 
swer denied  ownership  of  tbe  land  in  tbe 
plaintiff.  Tbe  answer  of  the  defendant  rais- 
ed an  issue  as  to  tbe  title  or  right  of  posses- 
sion of  plaintiff  to  tlie  real  property.  Under 
the  issues  made  by  tbe  pleadings,  it  was  in- 
cumbent upon  tbe  plaintiff,  in  order  to  re- 
cover any  Judgment  for  damages,  to  estab- 
lish bis  title  or  right  of  possession ,  to  the 
real  property  upon  which  the  building  in 
question  was  situated.  Gibson  ▼.  Hammang, 
145  Cal.  454,  78  Pac.  953 ;  Coffmnn  v.  Bush- 
ard,  164  Cal.  6C3, 130  Pac.  425 ;  Crossman  v. 
Lender,  3  Or.  495;  Powell  v.  Rust,  8  Barb. 
(N.  Y.)  667;  Bowen  v.  Holdredge,  134  App. 
THr.  855,  119  N.  Y.  Stipp.  199;  Grosso  v.  City 
of  Lead,  0  S.  U  165,  68  N.  W.  310 ;  Wlllard 
V.  Baker,  68  Mass.  (2  Gray)  336..  Numerous 
other  cases,  supporting  tbe  same  view,  are 
cited  In  tbe  brief  of  appellant 

[(]  As  the  appeal  is  taken  In  part  from 
the  order  of  July  29,  1014,  and  another  part 
from  the  Judgment  entered  on  tbe  7th  day 
of  August  following,  a  question  arises  as  to 
what  part  of  tbe  record  on  appeal  may  be 
considered  In  determfailng  the  appeal '  from 
the  order,  and  what  part  may  be  considered 
in  determining  the  appeal  from  a  portion  of 
tbe  final  Jndgtnent  The  order  is  not  a  part 
of  tbe  Judgment  roll.  Assuming  that  an  ap- 
peal can  be  taken'  directly  from  the  order 
without  a  statement  or  bill  of  exceptions) 


it  would  seem  that  any  error  In  the  alleged, 
order  must  be  determined  from  the  motion 
upon  which  it  is  based  and  tbe  order  itself. 
If  this  were  an  appeal  from  tbe  order  of 
July  29th  alone,  we  are  of  the  opinion  that 
the  pleadings  could  not  be  considered  in 
connection  therewith,  unless  embodied  in  a 
statement  to  be  attached  to  the  order.  From 
the  motion  of  counsel  for  defendant  of  Sep- 
tember 15,  1913,  and  from  the  order  itself 
it  cannot  be  determined  that  tbe  order  was 
erroneous ;  for  neither  from  the  motion  nor 
from  the  order  themselves  does  it  appear 
that  the  question  of  the  title  of  the  real 
property  was  involved  in  the  action,  and,  if 
not  so  involved,  tbe  order  was  not  erroneous. 

[6-1]  The  appeal  from  tbe  Judgment,  bow- 
ever,  denying  plaintiff's  costs,  presents  a 
qoertion  of  law  heretofore  discussed,  for  the 
reason  that  tbe  pleadings  and  Judgment  are 
a  part  of  the  Judgment  roll,  and  from  the 
pleadings  it  appears  that  title  was  involved 
in  the  suit  Plaintiff  is  necessarily  entitled 
to  some  costs,  regardless  of  whether  tbe 
court  erred  in  striking  the  cost  bill  or  not 
The  plaintiff  is  entitled  to  recover  the  fees 
Of  the  clerk  whether  they  are  embodied  in 
the  cost  bill  or  not,  and  to  this  extent  plain- 
tiff is  clearly  entitled  to  recover.  Rev.  Laws, 
(  6387. 

[t,  IS]  We  think  It  cannot  be  said  that 
there  is  any  error  in  the  Judgment  because 
of  failure  to  treble  tbe  actual  damages  al- 
lowed by  tbe  verdict  of  the  Jury.  The  per- 
tinent portion  of  section  5508  of  tbe  Revised 
Laws  reads  as  follows: 

"If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or  upon  •  •  •  any  build- 
ing or  uncultivated  real  property,  judgment  may 
be  entered  for  three  times  ue  amount  at  which 
the  actual  damages  are  assessed." 

Penalties  are  not  favored  in  the  law,  and 
we  think  the  use  of  the  word  "may"  In  tbe 
statute  was  Intended  to  permit,  but  not  re- 
quire, treble  damages.  Whether  treble  dam- 
ages should  be  approved  in  any  case  would 
depend  upon  tbe  peculiar  facts  of  the  par- 
ticular case.  It  is  doubtful  Whether  an  ap- 
pellate court  would,  in  any  case,  be  Justified 
in  modifying  a  Judgment  so  as  to  allow 
treble  damages,  where  such  damaged  bad  not 
been  allowed  by  the  trial  court.  The  facts 
ate  not  before  us;  and,  as  the  plaintiff  Is 
not  entitled  to  treble  damages  as  a  matter 
of  right,  it  is  dear  that  no  em>r  appears  in 
this  regard. 

[11]  Tbe  contention  that  tbe  Judgment  was 
satisfied  by  the  payment  and  acceptance  of 
tbe  amount  of  damages  with  interest  Is  with- 
out merit.  -  Satisfaction  was  entered  to  tbe 
extent  of  amount  paid,  but  without  waiving 
plaintiff's  right  of  appeal  in  tbe  matter  of 
costs.  Coffman  v.  Bnsbard,  164  CaL  66S,  130 
Pac.  426. 

The  order  appealed  from  Is  afl3rmM.  The 
Judgment  should  be  modified  by  allowing  the 
plaintiff  the  clerk's  costs  in  tbe  court  below ,' 
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and,  as  so  modifled,  the  judgment  la  affirmed. 
Appellant  la  allowed  bis  costs  on  appeal. 

McCARBAN  end  COLEMAN,  JJ.,  concur. 


TOWELL  T.  DISTRICT  COURT  OF 
FOURTH  JUDICIAL  DIST.  IN  AND  FOB 
ELKO  COUNTY  et  al.    (No.  2198.) 

(Supreme  Court  of  Nevada.    Aug.  1,  1916.) 

1.  Cebtiobabi  ^»28(2) — Obconob— Want  or 

JUBISDICTION— COUBTS. 

Certiorari  will  lie  to  review  the  erroneous 
assumption  of  jurisdiction  by  a  district  court, 
where  a  statutory  step  was  omitted  upon  ap- 
pealing to  it  from  a  justice  court. 

[E2d.  Note.— For  other  cases,  see  Certiorari, 
(Dent.  Dig.  $  41;    Dec.  Dig.  «=328(2).] 

2.  Justices  or  the  Feack  9=»169(6)— Appkai, 
—Justification  or  Subeties— Statute. 

Under  Rev.  Laws,  i  5792,  providing  that 
an  appeal  from  a  justice  to  a  district  court  will 
be  regarded  as  if  no  undertaking  was  given, 
unless  the  sureties,  when  challenged,  justify 
after  notice,  etc.,  heid  that  their  justification  in 
the  prescribed  manner  is  essential  to  the  dis- 
trict court's  jurisdiction,  where  their  sufficien- 
cy was  properly  challenged. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  555;  Uea  Dig.  «=» 
169(6).] 

3.  Justices  or  the  Peace  ^»169(5)— Appeal 
—Justification  or  Subbtieb— Statute. 

Where  the  sureties'  sufficiency  is  not  ex- 
cepted to  within  five  days,  as  required  by  Rev. 
Laws,  {  6792,  the  district  court  acquires  juris- 
diction, notwithstanding  that  two  days  later 
appellant  admits  due  service  of  such  exceptions 
before  the  justice  has  certified  the  case. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  <3ent.  Dig.  {  654;  Dec.  Dig.  «s» 
159(5).] 

Certiorari  proceedings  by  Thomas  Yowell 
against  the  District  Court  of  the  Fourth 
Judicial  District,  in  and  for  the  County  of 
Elko,  and  B.  J.  L.  Taber,  Judge  of  said  Dis- 
trict Court,  to  review  an  order  denying  pe- 
titioner's motion  to  dismiss  an  appeal  from 
a  justice  court    Order  sustained. 

MiltoD  B.  Badt,  of  Elko,  for  petitioner. 
Henderson  &  Caine  and  Cary  Van  Fleete, 
all  of  Elko,  for  respondents. 

McCARRAN,  J.  This  is  a  proceeding  in 
eertlorari.  Petitioner  herein  obtained  a 
judgment  in  the  justice  court  of  Metrop<riis 
township,  in  Elko  cpunty,  for  the  sum  of 
flOO,  together  with  costs  in  the  sum  of  ^l 
and  attorney's  fees.  A  notice  of  appeal  was 
(Uied  in  the  justice  court  by  the  defendant  in 
the  action,  tlie  party  against  whom  the  Judg- 
ment was  rendered,  and  an  undertaking  on 
appeal,  with  two  sureties,  was  filed.  Peti- 
tioner filed  and  served  a  notice  of  exception 
to  the  sufliclency  of  the  sureties  on  the  ap- 
peal bond.  It  appears  from  the  record  that 
the  sureties  on  said  appeal  bond  filed  in  the 
justice  court  an  instrument  over  their  sig- 
natures, entitled  "Certification  of  Justifica- 


tion of  Sureties."  This,  however,  was  filed 
without  notice  to  petitioner,  who  had  excep^ 
ed  to  the  sufficiency  of  the  sureties.  No  far- 
tlier  proceedings  appear  to  Iiave  been  hod  in 
the  Justice  court  on  petitioner's  notice  of  ex- 
ception to  sufficiency  of  tlw  sureties,  and  the 
record  was  certified  to  tlie  district  court 
The  matter  coming  up  in  the  district  court 
petitioner  moved  to  dismiss  upon  the  ground 
that  the  court  had  no  jurisdictioa,  for  the 
reason  that,  the  sureties  upon  the  appeal  bond 
having  failed  to  justify  upon  notice,  the 
appeal  from  the  justice  court  had  not  been 
perfected.  The  motion  to  dismiss  the  appeal 
liaving  been  overruled,  the  writ  of  certiorari 
is  invoked  to  review  the  action  of  the  lower 
court  in  this  respect 

[1]  The  respondents  herein  contend  that 
certiorari  will  not  lie  to  review  the  action  of 
the  trial  court  in  this  proceeding,  for  the 
reason  tliat  the  question  passed  up<xi  by  the 
district  court  was  one  in  wliich  that  court 
might  properly  exercise  jurisdiction;  and, 
having  passed  upon  the  same,  its  action  in 
that  respect  is  not  reviewable. 

In  the  case  of  Floyd  &  Guthrie  v.  Sixth 
Judicial  District  (Dourt,  86  Nev.  849,  185  Pac. 
922,  we  had  occasion  to  review  this  question, 
as  it  might  be  affected  by  a  writ  of  man- 
damus. In  that  case,  we  held  that  where  an 
inferior  court  erroneously  refuses  to  enter- 
tain jurisdiction  on  a  matter  preliminary  to- 
a  hearing  on  the  merits,  it  may  be  required 
to  proceed  by  mandamus.  We  think  the  rea- 
soning set  forth  there  may  apply  with  equal 
force  where  certiorari  is  relied  upon  to  re- 
view the  action  of  an  inferior  court  in  erro- 
neously assuming  jurisdiction.  If  manda- 
mus is  the  proper  remedy  to  require  on  in- 
ferior tribunal  to  proceed  where  it  has  er- 
roneously divested  itself  of  jurisdiction, 
manifestly  certiorari  is  the  proper  remedy 
to  review  the  action  of  an  inferior  tribunal, 
where  it  has  erroneously  assumed  jarlsdlc- 
tion. 

The  vital  question  here  is.  Did  the  district 
court  entertain  a  matter  of  whidi  it  had 
no  jurisdiction?  It  was  said  by  this  court 
in  the  case  of  Andrews  v.  Ckx>k,  28  Nev.  270,. 
81  Pac.  304: 

"When  an  appeal  is  regularly  taken,  the  court 
not  only  has  jurisdiction  to  try  the  cause  upon 
its  merits,  but  it  has  entire  and  complete  ju- 
risdiction of  the  cause  for  any  and  all  purposes.'^ 

But  where  the  appeal  is  not  regularly 
taken,  as  where  some  statutory  step  in  the 
proceedings  has  been  omitted  in  the  court  of 
first  Instance,  then  the  Cimverse  of  the  rul» 
asserted  in  Andrews  ▼.  C!ook,  supra.  Is  true, 
and  if  the  district  court  assumes  jurisdic- 
tion, its  act  in  that  respect  is,  in  our  judg- 
ment in  excess  of  jurisdiction,  and  henc» 
reviewable  on  certiorari. 

[2]  A  very  thorough  and  comprehensive- 
analysis  of  the  question  at  bar  is  presented 
in  the  case  of  Hoffman  v.  Lewis,  81  Utah, 
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179,  87  Pac.  167.  In  fbat  case  the  Supreme 
Coort  of  Utah  was  dealing  with  the  Identical 
question  presented  here,  and  the  statute  of 
the  state  of  Utah  Is  similar  to  ours.  The 
court  there  passed  upon  the  propriety  of  the 
writ  of  certiorari  to  review  the  action  of  the 
district  court  In  matters  of  this  kind.  In 
this  respect,  the  court  said: 

"If  the  court  should  proceed  to  the  trial  of 
an  appeal  case  where  no  appeal  had  been  taken 
as  required  by  law,  the  court  would  exceed  its 
jurisdiction  or  power  in  doing  so,  and  its  act 
ui  doing  so,  being  in  excess  of  Jurisdiction, 
would  be  reviewable  on  a  writ  of  certiorari,  up- 
on the  ground  that  the  court  presumes  to  act 
where  the  law  withholds  the  right  to  do  so." 

The  qnestlon  here  Is,  Did  the  district  court 
erroneously  Invest  Itself  with  jurisdiction 
where,  by  reason  of  some  omission  of  a  pre- 
scribed statutory  requisite,  an  appeal  had  not 
been  perfected?  The  provision  of  our  Code 
(section  5792,  Revlaed  Laws),  having  to  do 
with  the  filing  of  an  undertaking  on  appeal 
from  the  Justice  court  to  the  district  court, 
amcmg  other  things  prescribes: 

"  •  •  ♦  The  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  within  five  days 
after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  jus- 
tice within  five  days  thereafter,  upon  notice  to 
the  adverse  party,  to  the  amounts  stated  in 
their  affidavits,  the  appeal  must  be  regarded  as 
if  no  such  undertaking  had  been  given." 

The  record  In  the  proceeding  before  us. dis- 
closes that,  whatever  attempt  was  made  by 
the  sureties  to  Justify  on  the  undertaking 
after  exception  had  been  filed  by  petitioner 
to  the  sufficiency  thereof,  no  notice  was 
given  to  or  served  upon  petitioner. 

So  far  as  we  are  able  to  ascertain,  this 
particular  question  has  never  been  passed 
upon  by  this  court.  A  similar  statutory  pro- 
vision Is  contained  in  the  Civil  Practice  Act 
of  other  states,  and  the  courts  therein  have 
had  occasion  to  pass  upon  the  Identical  ques- 
tion presented  here.  In  the  case  of  Town- 
send  Wood  et  al.  v.  Superior  Court  of  Mon- 
terey County,  67  Cal.  115,  7  Pac.  200,  the 
Supreme  Court  of  California  had  presented 
In  certiorari  proceedings  a  question  Identical 
to  the  one  at  bar.  Section  978  of  the  Code 
of  Civil  Procedure  of  California  contains  a 
provision  Identical  to  that  found  In  our  Civil 
Practice  Act,  §  850  (section  57'j2,  Revised 
Laws).  The  court  there  held  that  under 
such  a  provision,  the  statute  was  i)eremptory. 
The  court  said: 

''Without  the  justification  of  the  sureties 
named  in  the  undertaking,  or  other  sureties  in 
their  stead,  upon  notice  to  the  adverse  party, 
the  appeal  was  not  perfected,  and  the  superior 
court  has  no  jurisdiction  of  the  case." 

The  expression  of  the  Supreme  Court  of 
California  in  the  Wood  Case,  supra,  was 
again  emphasised  In  the  case  of  McCracken 
V.  Superior  Court,  86  Cal.  76,  24  Pac.  845. 
in  the  last-named  case,  the  court,  quoting 
approvingly  from  Its  decision  In  the  case  of 
Coker  v.  Superior  Court,  68  Cal.  178,  held 
that  the  provisions  of  the  statute  relative  to 


the  filing  of  notice  of  appeal  and  the  per- 
fecting of  an  undertaking  on  appeal  from  a 
justice  court  to  the  superior  court  were  Ju- 
risdictional prerequisites,  and  "until  all  the 
prerequisites  are  completed,  the  appeal  Is 
not  efFectual  for  any  purpose." 

The  district  court  in  the  matter  at  bar 
was  limited  In  Its  jurisdiction  to  a  dismissal 
of  the  appeal  upon  motion  of  petitioner,  its 
power  to  act  otherwise  In  the  proceedings 
bad  been  terminated  by  the  failure  on  the 
part  of  the  appellant  to  comply  with  the 
statutory  provisions  In  the  Justice  court 
Moffat  V.  Greenwalt,  90  Cal.  368,  27  Pac. 
296. 

In  the  case  of  Hoffman  v.  Lewis,  supra, 
the  court,  after  referring  to 'the  provisions 
of  the  statute,  held  that,  without  an  under- 
taking as  provided  for  in  the  act,  there  Is 
no  appeal,  and  a  failure  to  have  the  sureties 
Justify  within  the  time  prescribed  in  the 
statute  after  an  exception  bad  been  filed  to 
their  sufficiency  nullifies  the  undertaking 
given,  and  leaves  the  whole  matter  as 
though  no  undertaking  bad  ever  been  made 
or  filed. 

In  the  case  of  Bennett  v.  Superior  Court 
of  San  Diego  County,  113  Cal.  440,  45  Pac. 
808,  the  Supreme  Court  of  California,  in  a 
proceeding  In  certiorari,  reviewing  the  ac- 
tion of  the  superior  court  In  a  matter  quite 
analogous  to  that  at  bar,  wherein,  after  an 
objection  had  been  filed  to  the  sufficiency  of 
tbe  sureties  to  an  undertaking,  only  one  of 
the  sureties  ai^ieared  to  Justify,  held  that 
the  appeal  must  fall  as  lacking  the  essen- 
tial requisite  of  a  valid  undertaking;  and, 
the  superior  court  having  assumed  Jurisdic- 
tion, its  action  In  this  respect  should  be  an- 
nulled. 

[3]  The  case  at  bar  presents  a  condition 
not  found  In  either  of  the  autborltles  dted. 
The  record  discloses  that  prior  to  the  filing 
of  petitioner's  exception  to  the  sufficiency  of 
sureties,  and  seven  days  after  the  bond  had 
been  filed,  the  attorneys  for  respondent  were 
served  with  the  exception  to  the  sufficiency 
of  the  sureties;  and  tbe  Instrument  sets 
forth  as  follows: 

"Due   service   of   the   within   notice  and   re- 
ceipt of  a  copy  thereof  arc  hereby  acknowledged 
this  2d  day  of  February,  1915. 
"[Signed]    Henderson  &  Caine, 
"J.  L.  Darrt, 

"Attorneys  for  Defendant" 

It  is  contended  l^  petitioner  that  this  ad- 
mission of  "due  service"  was  In  effect  a 
waiver  of  any  objection  as  to  time.  The 
time  In  which  for  petitioner  to  except  to  the 
sufficiency  of  the  sureties  expired  two  days 
prior  to  the  date  set  forth  In  the  admission 
of  service  hereinabove  quoted.  The  filing 
of  the  notice  of  appeal  In  the  Justice  court 
by  the  respondents  and  the  flUng  of  the  un- 
dertaking on  appeal  perfected  the  appeal  In 
so  far  as  the  Justice  court  was  concerned. 


Digitized  by 


Google 


634 


158  PACIFIC  BBPOBTBB 


(Utah 


Troei;  Oie  jnstlee  court  retained  Jurisdiction 
of  the  matter  until  the  expiration  of  the  time 
set  forth  by  the  statute  In  which  for  peti- 
tioner to  except  to  the  sutBdency  of  the  sure- 
ties on  the  undertaking  on  appeal.  When 
that  time  bad  expired,  the  appeal  had  been 
perfected;  and  It  devolved  upon  the  Justice 
of  the  peace  to  certify  the  proceedings  to 
the  district  court  at  once.  The  fact  that  the 
Justice  of  the  peace  might  have  deferred  ac- 
tion In  certifying  the  proceedings  to  the  dis- 
trict court  would  not,  in  our  Judgment,  af- 
ford opportunity  for  the  parties  In  the  ac- 
tion to  proceed  to  do  something  for  the  do- 
ing of  which  tbe  time  prescribed  by  statute 
had  expired. 

Let  us  assume  that  immediately  upon  the 
expiration  of  the  time  In  which  for  petitioner 
to  have  filed  his  exception  to  the  sureties, 
and  without  further  delay,  the  Justice  of  the 
peace  had.  In  compliance  with  the  statute, 
certified  the  proceedings  to  the  district  court 
Under  such  condition,  could  it  be  seriously 
contended  that  an  acknowledgment  of  service 
sucb  as  that  found  in  tbe  record  here  would 
afford  any  relief  to  tbe  party  filing  the  In- 
strument, or  would  confer  any  authority  up- 
on tbe  Justice  of  tbe  peace  to  proceed  fur- 
ther in  the  matter  after  the  proceedings  bad 
been  by  him  certified  to  the  higher  court? 
We  think  not  We  deem  it  unnecessary  to 
dwell  at  length  upon  tbe  proposition  as  as- 
serted by  petitioner  tbat  the  term  "due  serr- 
ioe,"  as  used  in  the  admission  of  service 
signed  by  tbe  attorneys  for  respondent,  con- 
stituted a  waiver  as  to  the  time  within  which 
tbe  objection  should  have  been  filed.  The 
time  within  wbiCb  for  petitioner  to  except 
to  the  sufficiency  of  tbe  sureties  had  expired ; 
the  Jurisdiction  of  tbe  Justice  court,  in  so 
far  as  it  might  affect  tbe  proceedings  other 
than  to  certify  the  same  to  the  district  court, 
bad  terminated;  petitioner  was  too  late 
with  his  exception  to  tbe  sufficiency  of  tbe 
sureties,  nor  would  any  admission  of  "due 
service"  of  an  Instrument,  purporting  to  be 
an  exception  to  the  sufficiency  of  sureties,  re- 
lieve petitioner  of  bis  tardiness. 

We  might  have  disposed  of  tbe  case  by  a 
mere  consideration  of  this  particular  phase 
as  It  is  presented  by  the  record,  but  we  deem- 
ed the  case  of  sufficient  Importance  to  dwell 
on  other  phases  of  the  case ;  hence  our  con- 
sideration and  interpretation  of  tbe  statute, 
particularly  section  5792,  Revised  Laws. 

The  order  of  tbe  district  court  in  denying 
tbe  motion  to  dismiss  tbe  appeal  will  be  sus- 
tained. 

It  is  so  ordered. 

NOBCROSS,  O.  X,  and  COLBlfAN,  J.,  con- 
car. 


BOEDDOHER   t.    FRANK.     (No.    2851.) 
(Supreme  Court  of  Uuh.     Aug.  25,  1916.) 

1.  MXTHICIPAI,     COBPOBATIONS      «=s>706(6)     - 

Stbeets  —  Actions  roB  Nequoent  Use  — 

JUBY  QtTKSTION. 

Defendant's  negligence  in  running  his  auto- 
mobile into  plaintfi'a  vehicle  held  a  jury  qnes- 
Uon. 

[£M.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  f  1518;  Dec  Dig.  ®=> 
706®.] 

2.  Daicaoks  *=»208(2)— Pebsonal  Injueibs— 
JUBT   Question— Pboximatk   Caosi. 

Where  there  was  evidence  that  defendant'i 
automobile  bit  plaintiff's  buggy  with  some  force 
rendering  her  imcouscious,  held  that  whether 
the  coUision  proximately  caused  a  miscarriage 
was  a  jury  question. 

[Eld.  Note.— For  otbv  caaes,  see  Damages, 
Cent  Dig.  §{  533,  534;    Dec.  Dig.  «=>208(2).] 

8.  Appeal  and  Ebrob  «=>1052(5)— Rkvibw— 

HABUI.E88   EBBOa— ADIUSSION   OW  EVIDKMCE 

— Cdbe  by  Vebdiot. 
Any  error  in  admitting  testimony  tbat  de- 
fendant was  protected  by  automobile  accident 
insurance  is  harmless,  where  only  a  ^1,500  ver- 
dict was  returned  for  a  miscarriage  and  injuries 
that  may  be  permanent 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4175;  Dec.  Dig.  •s* 
1052(5).] 

Appeal  from  District  Court,  Salt  Lake 
County;   0.   W.  Morse,  Judge. 

Action  by  Martha  Boeddcher  against  Ar- 
thur Frank.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Plaintiff  brought  this  action  to  recover  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  her  because  of  the  negligence  of 
defendant  in  permitting  an  automobile  be 
was  driving  to  collide  with  an  express  wag- 
on in  which  she,  in  company  with  a  small 
boy,  was  riding  along  one  of  the  streets  in 
Salt  Lake  aty. 

The  facts  upon  which  plaintiff  bases  her 
claim  for  damages  are  alleged,  in  substance, 
as  follows:  That  plaintiff  was  driving  a 
horse  and  wagon  south  on  tbe  west  side  of 
Ninth  East  street,  Salt  Lake  City;  tbat  a 
street  car  going  in  tbe  same  direction  ap- 
proached her,  and  at  tbe  same  time  the  de- 
fendant was  rapidly  driving  an  automobile 
in  the  same  direction  and  on  tbe  same  side, 
tbe  west  side  of  the  street;  that  he  over- 
took tbe  plaintiff  about  tbe  time  tbe  street 
car  was  passing  her,  and  that  the  plaintiff 
was  Injured  while  defendant  was  negligently 
attempting  to  pass  tbe  street  car  and  vehi- 
cle. Tbe  negligence  alleged  is  driving  at  a 
great  rate  of  speed,  to  vrlt  12  miles  an 
hour,  failure  to  have  tbe  automobile  under 
control  and  to  reduce  its  speed,  and  want  of 
caution  in  trying  to  pass  the  plaintiff's  ve- 
hicle; that  in  attempting  to  pass  between 
the  street  car  and  the  vehicle,  because  run- 
ning too  fast  BioA  in  falling  to  pass  aa  the 
left  side  of  plaintiff's  wagon,  and  to  have 
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the  automobile  under  control,  the  defend- 
ant struck  the  rear  end  of  plaintiff's  vehi- 
cle with  force  sufficient  to  Jerk  her  back- 
wards toward  the  rear  of  the  wagon,  the 
sHoA  causing  a  miscarriage  and  perma- 
oent  Injuries.  The  defendant  filed  an  an- 
swer admitting  that  the  plaintiff  was  driv- 
ing south  on  Ninth  East  street,  and  that  a 
street  car  approached  her  vehicle  from  the 
north,  that  the  defendant  was  also  driving 
south,  and  that  his  automobile  came  in  con- 
tact with  plaintiff's  wagon.  The  answer 
denied  the  other  allegations  of  the  complaint. 
The  evidence  shows  that  the  street  where 
the  alleged  accident  occurred  was  paved, 
that  there  was  a  curb  and  gutter  on  either 
aide  of  the  pavement,  and  that  a  double 
street  ear  tra<^  was  maintained  thereon. 
An  ordinance  of  Salt  Lake  City  (section 
1242)  was  admitted  In  evidence  which  pro- 
vides that: 

"E>very  driver  of  a  vehicle  overtaking  anothw 
v^icle  should  pass  on  the  left  side  of  the  over- 
taken vehicle  and  not  pull  over  to  the  right  un- 
til entirely  dear  of  the  overtaken  vehicle." 

The  case  was  tried  to  a  Jury,  who  return- 
ed a  verdict  of  $1,500  in  favor  of  plaintiff. 
From  the  Judgment  entered  on  the  verdict 
defendant  prosecutes  this  appeal. 

Evans,  Evans  &  Folland,  of  Salt  Lake 
City,  for  appellant  Weber  &  Olson,  of  Salt 
Lake  City,  for  respondent 

McGABTT,  J.  (after  stating  the  facts  as 
above).  [1, 2]  Eight  errors  are  assigned,  but 
only  two  contain  sufficient  merit  to  warrant 
consideration.  The  error  we  shall  first  con- 
sider is  directed  to  the  refusal  of  the  court 
to  direct  a  verdict  for  defendant  The  evlr 
dence,  without  conflict,  shows  that  at  the 
time  defendant  passed  the  street  car  Just 
prior  to  the  alleged  accident  plaintiff  was 
from  100  to  125  feet  in  advance  of  the  auto- 
mobile and  street  car;  that  Bfter  passing 
the  car  defendant  turned  the  automobile  to 
the  left  and  crossed  the  west  rail  of  the 
street  car  track,  and  proceeded  south  along 
the  track;  that  the  motorman  sounded  the 
gong,  signaled,  several  times  for  defendant 
to  get  off  the  car  track ;  that  at  the  time  the 
first  signal  was  given  defendnnt  was  from 
20  to  30  feet  in  advance  of  the  street  car, 
and  from  70  to  100  feet  to  the  rear  of  plain- 
tiff's wagon.  The  evidence  also  shows  that 
at  the  time  the  gong  was  sounded  there  were 
no  cars  or  vehicles  on  the  east  side  of  the 
8t:teet  In  the  Immediate  vicinity  of  the 
street  car,  the  automobile,  or  express  wagon ; 
notbing  to  prevent  defendant  from  turning 
to  the  left  and  passing  plaintiff's  wagon  and 
at  tbe  same  time  avoiding  every  possibility 
of  a  collision  with  the  street  car.  The  evi- 
dence further  shows  that  before  the  auto- 
mobile came  in  cmitact  with  the  wagon  the 
street  car  had  overtaken  the  automobile,  and 
at  the  time  of  the  accident  was  alongside  of 
the  wagon.  There  is  evidence  tending  to 
show  that  at  the  time  the  automobile  came 


in  contact  with  the  wagon  the  right  v^eels 
of  the  wagon  were  in  the  gutter  and  close  to 
the  curb,  and  that  there  was  ample  space 
between  the  wagon  and  1^  street  car  track 
for  the  automobile  to  pass  without  coming 
in  contact  with  either  the  street  car  or  the 
wacon.  This  evidence,  however,  is  disputed 
by  defendant,  who  testified  that  the  wagon 
was  several  feet  east  of  the  gutter  and  curb; 
that  it  was  "about  halfway  between  the  curb 
and  track,"  and  that  there  was  not  sufficient 
room  for  him  to  pass  between  the  street  car 
and  wagon.  Defendant  testified  In  part  as 
follows : 

"It  is  16^  feet  from  the  car  track  to  the  curb. 
That  would  be  15)4  feet  between  the  car  and 
curb.  My  auto  is  between  5  and  6  feet  wide 
and  the  wagon  5  feet  wide.  •  •  •  I  saw  Mrs. 
Boeddcher's  wagon  first  when  I  went  off  the 
track ;  that  is,  when  I  heard  the  whistle.  •  •  • 
I  turned  to  the  left  on  the  car  track,  and  then 
as  I  heard  the  whistle  I  turned  to  the  right 
*  *  *  I  thouglit  the  car  was  close  to  me,  and 
wait  off  the  track  and  started  to  put  on  the 
brake.  I  thought  I  could  stop  before  reaching 
the  wagon,'  but  my  car  touched  the  wagon." 

The  Jury,  however,  might  well  have  found 
from  the  evidence  that  defendant  saw,  or 
by  the  exercise  of  ordinary  care  could  and 
would  have  seen,  plaintiff's  wagon  at  the 
time  he  was  alongside  of  and  in  the  act  of 
passing  the  street  car,  in  ample  time  to 
have  reduced  the  speed  of  his  automobile, 
and  thus  could  have  avoided  coming  in  con- 
tact with  the  wagon. 

There  is  some  discrepancy  in  the  evidence 
respecting  the  degree  of  force  with  which 
the  automobile  came  in  contact  with  the  wag- 
on. Defendant's  evidence  was  to  the  effect 
that  the  Impact  was  so  slight  that  neither 
the  wagon  nor  the  plaintiff  was  disturbed 
by  it  The  evidence  offered  by  plaintiff  tend- 
ed to  show  that  the  automobile  came  against 
the  wagon  with  considerable  force.  One 
witness  testified  that  when  the  car  struck 
the  wagon  it  threw  the  wagon  ahead,  and 
the  plaintiff,  having  hold  of  the  lines,  was 
thrown  back  and  the  shafts  were  thrown  "up 
and  around  the  top  of  the  horse's  neck," 
and  that  plaintiff  appeared  to  be  in  pain; 
that  "she  was  kind  of  doubled  forward,  act- 
ing as  if  her  back  was  hurt"  Another  wit- 
ness testified  that  the  Impact  pushed  the 
horse  and  wagon  ahead  2  or  3  feet,  and  that 
the  little  boy  fell  backwards  and  "grabbed 
hold  of  his  mother's  clothes  to  keep  from 
falling,"  and  that  plaintiff  had  the  appear- 
ance of  t>elng  in  pain.  Plaintiff  testified  that 
on  the  occasion  in  question  she  lost  con- 
sciousness and — 

"when  I  came  to  I  realized  that  something  had 
happened.  •  •  •  I  received  a  pain  that  last- 
ed from  Saturday  until  Wednesday.  *  *  * 
Then  I  was  taken  to  the  hospital." 

Dr.  Howells,  who  was  summoned  to  plain- 
tiff's home  soon  after  the  aoddent,  testified 
in  part  as  follows: 

"She  was  at  home  suffering  from  pain  in  her 
back  and  pelvis.  It  seemed  to  be  a  case  of  mis- 
carriage. •  •  *  I  took  her  to  the  hospital, 
where  she  was  operated  on  by  Dr.  Cannon." 
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He  also  testifled  that  "a  blow  or  shock" 
might  have  caused  the  miscarriage.  Dr. 
Cannon  was  called  as  a  witness.  We  do  not 
deem  It  necessary  to  here  review  his  evi- 
dence In  detail.  We  think  It  saffident  to 
say  that  his  evidence,  when  considered  In 
connection  with  other  facts  In  evidence,  was 
ample  to  support  a  finding  by  the  jury  that 
the  collision  referred  to  was  the  proximate 
cause  of  the  miscarriage.  We  also  think 
that  the  jury  were  amply  Justified  in  finding 
from  the  whole  evidence  tiiat  the  defendant 
was  negligent ;  that  he  could,  by  the  exercise 
of  ordinary  care  in  the  management  of  his 
automobile,  have  avoided  coming  In  c<mtact 
with  plaintiff's  wagon.  The  court,  therefore, 
did  not  err  la  refusing  to  direct  a  verdict 
for  defendant 

[3]  On  cross-examination  plaintiff's  hus- 
band related  a  part  of  a  conversation  he  had 
with  the  defendant  about  the  accident  the 
day  after  it  occurred.  On  redirect  he  was 
asked  by  plaintiff's  counsel  if  the  defetid- 
ant,  in  that  conversation,  said  "anything 
about  any  Insurance  company."  The  ques- 
tion was  objected  to  on  the  ground  that  it 
was  Incompetent  and  Immaterial.  The  ob- 
jection was  overruled,  and  the  witness  an- 
swered :  "Tes ;  Insurance  company  paid  for 
It — ^he  was  insured."  The  ruling  of  the 
court  admitting  this  evidence  is  assigned  as 
error.  Assuming,  but  not  holding  or  con- 
ceding, that  the  evidence,  as  an  academic 
proposition,  was  Inadmissible,  we  are  of 
the  opinion,  and  so  hold,  that  it  could  not 
have  Influenced  the  jury  dn  arriving  at  their 
verdict  The  amount  of  the  verdict,  we 
think,  conclusively  shows  that  the  jury  did 
not  enhance  the  award  for  damages  because 
of  the  fact  that  the  Insurance  company 
might  ultimately  be  compelled  to  save  harm- 
less the  defendant  by  paying  to  him  the 
amount  of  the  judgment.  It  must  be  con- 
ceded that  11,500  Is  a  moderate  sum  as  com- 
pensation for  the  injuries  which  the  jury 
were  justified  in  finding  plaintiff  suffered  as 
a  result  of  the  accident,  which  Injuries,  they 
might  well  find  from  the  evidence,  have  3;>er- 
manently  impaired  her  health. 

We  find  no  reversible  error  In  the  record ; 
hence  the  judgment  is  affirmed.  Respondent 
to  recover  costs. 

STRAUP,  C.  J.,  and  FRICK,  J.,  concur. 


PATTERSON  v.  ROUSNEY.    (No.  4233.) 
(Supreme  Court  of  Oklahoma.    July  11,  1916.) 

(Bvllabut  Iv  the  Coart.) 

Limitation  of  Actions  <S=>2(1)— Limitations 
Applicable — What  Law  Govebns. 
Where  a  promissory  note  executed  and  pay- 
able in  the  Indian  Territory  was  subjected  to 
the  running  of  the  statute  of  limitation,  as 
contained  in  section  4483,  Mansfield's  I)igest, 
Statutes  of  Arkansas,  for  a  period  of  time  prior 


to  the  erection  of  the  state,  an  action  was  in- 
stituted thereon  after  the  admisuon  of  the  state 
into  the  Union  in  the  courts  of  this  state.  Held, 
that  the  cause  of  action  on  said  note  was  gov- 
erned, as  to  the  length  of  time  necessary  to 
constitute  a  bar  thereto,  by  section  4483.  Mans- 
field's Digest,  and  not  by  the  laws  of  Oklahoma 
Territory  extended  over  the  state  by  the  Con- 
stitution. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  4,  6;  Dec.  Dig.  «=> 
2(1).] 

Error  from  District  Court,  Ottawa  C!onn- 
ty;  Preston  S.  Davis,  Judge. 

Action  by  D.  W.  Rousney  against  M.  L. 
Patterson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

W.  H.  Kornegay,  of  Vlnlta,  for  plahitWt 
in  error.  O.  F.  Mason,  Oray  Carroll,  H.  D. 
Mason,  C.  S.  Walker,  Remington  Rogers,  and 
Horace  Speed,  all  of  Tulsa,  for  defendant 
In  error. 

HARDY,  J.  Defendant  to  error,  who  was 
plaintiff  in  the  trial  court,  commenced  this 
suit  on  the  21st  day  of  July,  1911,  against 
plaintiff  in  error,  as  defendant,  on  a  promis- 
sory note  that  had  then  been  past  due  since 
December  11,  1905,  which  was  almost  2  years 
before  the  admission  of  the  state  into  the 
Union,  and  which  had  been  subjected  to  the 
ranntog  of  the  limitation  prescribed  by  sec- 
tion 4483,  Mansfield's  Digest  of  the  state  of 
Arkansas.  The  trial  resulted  in  a  verdict 
for  plaintiff,  under  Instructions  that  notwith- 
standing plaintiff's  cause  of  action  had  ac- 
crued more  than  6  years  before  action  was 
commenced,  the  same  was  not  barred  upon 
the  theory  that  the  Oklahoma  statute  of  lim- 
itations was  applicable  thereto  and  was  not 
retrospective  In  its  operation,  and  that  the 
period  prescribed  by  section  5550,  Comp. 
Laws  1909,  section  4657,  Rev.  Laws  1910, 
should  be  computed  from  the  date  plaintiff's 
cause  of  action  was  first  subjected  to  the 
operation  of  said  statute. 

The  preamble  to  the  Schedule  of  the  C<xi- 
stitution  is  as  follows: 

"In  order  that  no  inconvenience  may  arise  by 
reason  of  a  change  from  the  forms  of  govern- 
ment now  existing  in  the  Indian  Territory  and 
in  the  territory  of  Oklahoma,  it  is  hereby  de- 
clared as  follows: 

"Section  1.  No  existing  rigSts,  actions,  suits, 
proceedings,  contracts,  or  claims  shall  be  affect- 
ed by  the  change  in  the  forms  of  government, 
but  all  shall  continue  as  if  no  change  in  the 
forms  of  government  had  taken  place.    •    •    • 

"Sec.  2.  All  laws  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of  the 
state  into  the  Union,  which  are  not  repugnant 
to  this  Constitution  and  which  are  not  locally 
inapplicable,  shall  be  extended  to  and  remain 
in  force  in  the  state  of  Oklahoma,  until  they 
expire  by  their  own  limitation  or  are  altered  or 
repealed  by  law." 

The  functions  of' the  Schedule  were  consid- 
ered by  this  court  in  Arie  v.  State,  23  OkL 
lee,  100  Pac.  23,  and  It  was  there  said: 

"To  determine  the  meaning  of  this  provision 
of  the  Schedule  and  the  intention  of  the  fram- 
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en  it  iroiild  not  be  amiss  to  consider  wbat  the 
office  of  a  schedule  is.  It  is  a  temporary  pro- 
vision for  the  preparatory  machinery  necessary 
to  put  the  principles  of  government  under  the 
CoDBtitntiob  in  motion  withont  disorder  or  col- 
lision, oot  to  control  the  principles  of  the  or- 
ganic law  or  to  limit  the  same  where  it  may 
be  in  conflict  therewith,  but  to  carry  the  whole 
into  effect  without  break  or  interval;  to  shift 
the  machinery  Kradoall^  into  another  track,  and 
having  done  its  office,  it  is  stowed  away  in  the 
lumber  room  of  the  government." 

This  seems  to  be  a  clear  statement  of  the 
purpose  and  Intention  of  the  framers  of  the 
Constitution  In  Inserting  same  therein:  That 
is  to  avoid  the  confusion  and  collision  that 
would  be  occasioned  by  a  sudden  transi- 
tion from  one  form  of  government  to  another 
and  by  a  substitution  of  a  full  set  of  laws  for 
thoseln  existence.  So  the  Schedule  provided 
that  existing  rights,  actions,  suits,  proceed- 
ings, contracts,  or  claims  should  nut  Ije  af- 
fected, but  should  continue  a«  if  no  change  in 
the  form  of  government  bad  taken  place. 
The  effect  of  the  Schedule  wos'  not  to  enact 
or  re-adopt  the  laws  of  Oklahoma  Territory 
for  the  state  in  the  sense  that  a  law  is  en- 
acted when  passed  by  the  Legislature,  or 
adopted  from  another  jurisdiction,  but  on 
the  contrary  said  laws  being  already  in  force 
In  Oklahoma  Territory,  were  to  remain  In 
force  In  that  portion  of  the  state  as  If  no 
change  In  the  form  of  governm^it  bad  taken 
place  without  In  any  way  affecting  existing 
rights,  actions,  suits-,  proceedings,  contracts, 
or  claims  by  reason  of  the  change,  and  were 
to  be  extended  to  that  portion  of  the  state 
formerly  known  as  the  Indian  Territory, 
with  a  like  provision  tliat  rights,  actions, 
suits,  proceedings,  contracts,  and  claims  on 
that  side  of  the  state  should  not  be  affected 
therrty,  but  should  likewise  continue  as  If 
no  diange  in  the  A>rm  of  government  there- 
tofore existing  In  tliat  part  of  the  state  bad 
taken  place. 

In  Frlck  Co.  T.  Oats  et  al.,  20  OkL  4TS,  94 
Pac.  682,  in  ctmstrulng  secttcm  2  of  the  Sched- 
ule and  section  21  of  the  Enabling  Act  con- 
sidered together,  it  was  held  that  on  the  ad- 
mission of  the  state  Into  the  Union  the  laws 
in  force  In  the  territory  of  Oklahoma  at  that 
time  "remained  la  force,"  and  were  not  adopt- 
ed from  anywhere,  and  after  citing  the 
case  of  State  v.  Ellis  et  al.,  22  Wash.  12», 
00  Paa  1B6,  c<H)atrulQg  a  similar  provision 
in  the  Schedule  of  the  Oonstltution  of  the 
state  of  Washington,  the  court  said: 

"If  then  article  27,  {  2,  of  the  Constitution 
of  Washington,  which  provides  as  follows:  That 
all  laws  which  are  now  in  force  in  the  territory 
of  Washington  which  are  not  repugnant  to  the 
Constitntion,  shall  remain  in  force  nntit  they 
expire  by  their  owik  limitation,  or  are  repealed 
by  the  Legislature' — could  not  be  construed  as 
re-enacting  a  statute,  as  all  the  force  it  had 
was  to  continue  in  force  all  valid  laws  which 
were  then  in  existence,  we  most  conclude  that 
the  part  of  our  schedule  wliidi  is  practically 
the  same  in  substance  and  reads:  'Sec.  2.  All 
laws  in  force  in  the  territory  of  Oklahoma  at 
the  time  of  the  admission  of  the  state  into  the 
Union  whidi  are  not  repugnant  to  this  Consti- 


tution, and  wfaicli  are  not  locally  inapplicable, 
shnll  be  extended  to  and  remain  in  force  in  the 
state  of  Oklahoma  until  they  expire  by  their 
own  limitations,  or  are  altered  or  repealed  by 
law'— is  entitled  to  a  like  construction,  that 
'All  laws  in  force  in  the  territory  of  Oklahoma, . 
on  the  admission  of  the  state  into  the  Union, 
•  *  ♦  shall  be  extended  to  and  remain  in 
force,'  upon  the  admission  of  the  state  into 
the  Union.  Clearly  these  laws  cannot  be  said 
to  be  adopted  or  re-enacted  from  anywhere  but 
were  already  'in  force.'  " 

It  cannot  be  doubted,  in  view  of  these  de- 
cisions, that  all  rights,  actions,  suits,  pro- 
ceedings, contracts,  and  claims  were  intend- 
ed to  be  preserved  and  continue  the  same  as 
If  no  diange  In  the  form  of  government  In 
either  portion  of  the  state  had  taken  place. 
The  plaintlfPs  right,  contract  and  claim  In 
the  present  case  existed  prior  to  statehood 
when  Mansfield's  Digest  was  In  force  and 
was  intended  that  It  should  remain  In  effect 
by  the  change  in  the  form  of  government. 

In  Blanchard  ft  Co.  v.  Ezell,  26  Okl.  434, 
106  Pac.  960,  the  plaintiff  was  a  copartner^ 
ship  whldi  existed  prior  to  statehood,  and 
was  engaged  In  the  mercantile  business  In 
the  Indiau  Territory,  and  continued  in  said 
business  after  the  admission  of  the  state. 
Prior  to  statehood  the  defendant  became  In- 
debted to  plaintiffs  on  a  promissory  note. 
After  statehood  action  was  brought  tiiereon, 
and  the  defendant  contended  that  section 
3901,  Wilson  R.  ft  Ann.  Stat.  1908,  requiring 
partnersliips  engaged  in  business  under  a 
ilctitions  name  or  designation,  not  showing 
the  names'  of  the  partners,  to  file  with  the 
clerk  of  the  district  court  a  certificate  show- 
ing the  names  In  full  of  all  members  of  such 
partnership  and  their  places  of  residence, 
and  to  publish  the  same  for  four  successive 
weeks  in  a  newspaper  published  In  the  coun- 
ty was  applicable  and  It  was  contended  be- 
cause plaintiffs  had  failed  to  comply  with 
that  statute,  it  was  not  entitled  to  recover. 
The  court  denied  this  contaition,  placing  Its 
decision  upon  the  ground  that  the  Schedule 
preserved  the  existing  right  to  maintain  an 
action  thereon,  and  that  the  right  was  not 
affected  by  the  change  In  the  .form  of  govern- 
ment. After  quoting  section  1  of  the  Sched- 
ule the  opinion  proceeds: 

"The  purpose  of  this  section  of  the  Schedule 
is  to  preserve  all  rights  already  accrued  and 
either  in  action  or  capable  of  being  enforced  by 
the  ordinary  remedies  provided  for  this  pur- 
pose, as  effectively  as  if  the  Constitution  nad 
not  been  adopted.  The  language  is  broad 
enough  to  include  all  rights  and  claims  what- 
ever their  nature.  No  distinction  is  made  be- 
tween statutory  rights  and  tiiose  existing  at 
common  law,  nor  between  those  arising  out  of 
torts  and  those  founded  upon  contract.  As  the 
firm  under  the  laws  of  the  Indian  Territory  pri- 
or to  statehood  had  a  right  to  recover  on  its 
promissory  note,  either  in  the  courts  of  the 
Indian  Territory  or  Oklahoma  Territory,  this 
right  continued  after  statehood  and  was  not 
affected  by  the  foregoing  sections  of  the  Olda- 
homa  statutes." 

In  M.,  K.  ft  T.  By.  Co.  t.  Hancock  ft  Good- 
bar,  26  Okl.  265,  109  Pac  223,  action  was 
brought  to  recover  certain  damages  caused 
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by  negligence  of  the  company  In  transporting 
certain  shipments  of  beef  steers  from  Welch, 
Indian  Territory,  to  Kansas  City,  Mo.i  about 
November  7,  1909.  The  company  urged  In  de- 
fense of  the  action  a  contract  containing  a 
stipulation  that  as  a  condition  precedent  to 
the  right  of  recovery,  the  shipper  should, 
within  60  days  after  the  happening  of  the 
Injuries  complained  of,  file  his  claim  for  dam- 
ages and  further  stipulation  that  no  suit 
should  be  brought  against  the  carrier  after 
the  lapse  of  00  days  from  the  happening  of 
the  injury.  Claim  was  not  filed  within  60 
days  nor  suit  commenced  within  90  days.  It 
was  contended  that  as  the  action  was  not 
commenced  until  after  statehood,  said  provi- 
sions were  void  as  being  in  contravention  of 
section  9,  art  23,  of  the  Constitution,  pro- 
viding that  any  provision  of  any  contract 
or  agreement  stipulating  for  notice  or  de- 
mand other  than  such  as  may  be  provided  by 
law  shall  be  null  and  void.  This  provision  of 
the  Constitution  was  held  not  applicable 
thereto,  and,  further,  tliat  said  stipulation 
was  valid  and  operated  as  a  limitation  of 
the  time  in  which  action  should  be  brought, 
though  brought  after  statehood. 

In  Western  Union  Telegraph  Co.  v.  Hollls, 
28  OkL  613,  116  Pac.  774,  action  was  com- 
menced after  statehood  to  recover  damages 
for  delay  in  the  transmission  of  a  telegram. 
The  company  pleaded  in  defense  of  the  action 
a  stipulation  on  its  printed  forms  that  the 
company  should  not  be  liable  for  damages  or 
statutory  penalties  growing  out  of  said  con- 
tract where  the  claim  was  not  presented 
within  60  days  after  the  message  was  filed 
for  transmission,  and  it  was  held  that  said 
provision  was  valid  and  the  company  was 
entitled  to  urge  same  in  bar  of  the  suit  not- 
withstanding the  action  was  begun  after 
statehood. 

In  Summers  v.  Alexander,  30  OkL  198,  120 
Pac.  601,  38  U  R.  A.  (N.  S.)  787,  action  was 
«>mmenced  in  the  Justice  court  after  state- 
hood upon  two  promissory  notes.  The  de- 
fense was  that  the  notes  were  obtained  by 
misrepresentation.  It  was  held  that  as  the 
transaction  occurred  prior  to  statehood,  the 
rights  of  the  parties  were  to  be  determined 
by  the  law  then  in  force,  and  those  rights 
were  continued  by  section  1  of  the  Schedule. 

In  Turk  v.  Mayberry,  32  Okl.  66,  121  Pac 
665,  Judgment  was  rendered  In  mayor's  court 
of  Purcell  prior  to  statehood  and  appeal 
prosecuted  to  the  United  States  Court  for 
the  Southern  District  of  Indian  Territory. 
The  case  was  tliereafter  transferred  to  the 
district  court  of  McLaln  county,  which  latter 
court  dismissed  thfe  appeal.  On  April  18, 
1908,  the  Judgment  of  the  mayor's  court 
was  placed  on  the  Judgment  rolls  of  the  dis- 
trict court  and  execution  issued  and  levied 
upon  certain  real  estate  in  the  city  of  Pur- 
cell, which  was  advertised  and  sold,  and  one 
of  the  questions  presented  was  whether  on  a 
Judgment  rendered  prior  to  statehood  a  Judg- 


ment debtor  had  a  right  to  redeem  property 
sold  under  execution  after  statehood.  Ex- 
ecution was  not  Issued  nor  the  property  sold 
until  after  statehood,  and  thus  was  pceaeat' 
ed  squarely  the  question  whether  the  rigbt 
to  redeem  was  an  existing  right  preserved 
by  the  Schedule    The  court  said: 

"We  therefore  conclude  that  the  right  of  re- 
demption under  execution  sale  of  Iiuid,  upon 
process  issued  since  statehood  on  jndgments 
rendered  prior  to  statehood  remains  in  the  judg- 
q^ent  dditor,  and  that  the  change  of  law  at  the 
time  of  the  adoption  of  the  Constitution  did  not 
affect  this  right,  and  that  the  confirmation  of 
the  sale  in  thia  case  prior  to  the  expiration 
of  the  time  allowed  by  the  law,  in  force  at  the 
time  of  Judgment,  for  the  exerdae  of  the  right 
of  redemption,  was  prejudiciai  to  that  right." 

A  comparison  of  the  statutes  In  force  in 
the  Indian  Territory  and  those  extended 
over  the  state  is  not  amiss.  The  period  of 
limitation  prescribed  by  Mansfield's  Digest 
on  promissory  notes  was  6  years,  being  the 
same  as  that  prescribed  by  the  Oklahoma 
statutes.  Actions  upon  Judgments  were  re- 
quired to  be  brought  witltin  10  years,  while 
by  the  Oklahoma  statutes  the  period  in  which 
actions  could  be  brought  upon  foreign  Judg- 
ments was  limited  to  one  year,  so  in  actions 
npon  writings  under  seal  the  time  was  placed 
at  10  years,-  while  by  the  Oklahoma  law  the 
time  was  reduced  to  Q  years.  In  actions  up- 
on the  bonds  of  executors  and  admlnistra- 
tors,  the  time  was  fixed  at  8  years,  and  same 
was  placed  by  the  Oklahoma  statute  at  6 
years:  Actions  on  penal  statutes  were  re- 
quired to  be  commenced  within  2  years,  wtiile 
the  period  under  the  Oklahoma  law  was  one 
year.  In  actions  for  trespass  upon  real  cs-  . 
tate,  the  former  period  was  3  years,  while 
it  was  changed  to  2  years;  and  for  taking 
or  injuring  personal  property  actions  former- 
ly must  be  commenced  within  3  years,  while 
the  time  limit  was  changed  to  2  years;  and 
actions  of  forcible  entry  and  detainer  might 
be  begun  within  3  years,  while  the  time  is 
now  limited  to  2  years. 

Under  Mansfield's  Digest  persons  to  whom 
a  right  of  action  accrued  while  under  disal^- 
ity,  such  as  minority,  coverture,  etc,  had  tlie 
same  period  of  time  after  the  disabiiity  was 
removed  as  was  fixed  by  the  statute,  in  which 
to  commence  actions,  which  might  in  some 
cases  be  10  years,  while  under  the  Oklahoma 
statates  the  time  was  limited  to  one  year 
after  the  removal  of  disability. 

In  the  instance  given  where  the  time  is 
materially  shortened  the  right  has  been  af- 
fected. The  fact  that  defendant  is  urging 
this  question  does  not  bring  about  a  different 
situation.  If  plointUt  had  lost  in  the  trial 
and  was  here  urging  error,  the  question 
would  be  squarely  presented.  Having  won, 
the  defendant  is  entitled  to  present  the  ques- 
tion whether  section  4483,  Mansfield's  Di- 
gest, applies,  and,  if  so,  whether  the  tlnie 
fixed  thereby  uad  run,  and  plaintiff's  right 
of  action  was  barred.  If  we  are  right  in 
construing  the  provlslonB  of  the  Schedule  to 
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mean  tbat  czMliig  Tl^tB,  acttoos,  snlbB,  pro- 
ceedings, cootracts,  and  claims  staaU  coatln- 
ne  to  e^dst,  free  from  the  defense  of  limita- 
tion, for  the  same  length  of  time  prescribed 
by  the  statutes  in  force  prior  to  the  adop- 
tion of  the  Constttatlon,  it  would  follow  that 
upon  the  expiration  of  that  time,  an  acticn 
based  upon  any  such  right,  ooatract,  or  claim 
would  be  subject  to  such  defense,  and,  this 
being  true,  the  defendant  would  be  in  iwsi- 
tlon  to  urge  that  defense  when  the  time  pre* 
scribed  by  the  law  then  in  force  had  run; 
that  is,  if  the  statutes  in  force  in  the  Indian 
Territory  be  the  governing  statute,  then  the 
period  prescribed  thereby  liad  run  at  the 
time  this  action  was  instituted,  and  defend- 
ant would  be  entitled  to  plead  such  statute 
in  bar  of  plaintiff's  action. 

If  the  statutes  of  limitation  of  Oklahoma 
T&erltary  be  held  applicable  to  existing 
rights,  contracts,  and  claims  on  the  date  of 
statehood,  and  he  given  a  retrospective  oper- 
ation, the  tfane  thereby  prescribed  in  many 
instances  would  already  have  expired,  and 
thus  the  right  of  action  thereon  be  destroyed. 
Such  a  construction  would  render  the  stat- 
utes inoperative  and  unconstitutional  as  to 
such  rights,  contracts,  or  claims.  Murray  v. 
Gibson,  15  How.  426,  14  L.  Ed.  757;  Sohn 
V.  Waterson  et  aL,  17  Waa  696,  21  U  Ed. 
737. 

If  such  statutes  be  held  to  apply  and  to 
fix  a  new  period  from  which  the  time  Hxed 
thereby  should  begin  to  run  as  to  existing 
rights,  contracts,  or  claims,  the  time  in 
many  instances  would  be  so  materially  short- 
ened as  to  be  unreasonable,  and  thus  would 
be  presented  a  difficulty  almost  insurmount- 
able In  requiring  the  court  to  determine 
what  was  or  was  not  a  reasonable  time  in 
which  to  begin  suit.  In  each  particular  case. 
Koshkonong  v.  Burton,  104  U.  S.  668,  26  L. 
Ed.  886. 

That  the  rljSit  of  action  continues  after 
statehood  is  not  controverted,  ftnt  it  is  con- 
tended that  the  laws  of  Oklahoma  apply  and 
the  period  of  limitation  begins  to  run  from 
the  date  of  statehood,  and  that  plaintiff  was 
entitled  thereafter  to  the  period  prescribed 
by  said  statute  to  commence  his  action.  To 
determine  the  correctness  of  this  proposition 
It  is  necessary  to  ascertain  the  meaning  of 
the  preamble  and  the  provisions  of  the 
Schedule  heretofore  quoted.  Oklahoma  Ter- 
ritory was  an  organized  form  of  government 
with  a  highly  developed  citizenship  and  a 
system  of  laws  of  its  own  materially  differ- 
ent from  those  In  existence  on  the  east  side. 
On  the  Indian  Territory  side  there  existed 
five  separate  and  distinct  semldepeadent  po- 
litical communities  known  as  the  Five  Civi- 
lized Tribes,  with  separate  and  distinct 
forms  of  government  and  customs  and  laws 
widely  divergent  from  each  other  and  from 
those  In  existence  on  the  west  side,  and  there 
was  also  a  large  element  of  the  population 
eomposed  of  nondtlzens  who  bad  been  per- 


mitted to  settle  In  the  Indian  Terrlt<H7  and 
for  the  regulation  of  whose  conduct  certain 
laws  of  Arkansas  as  contained  in  Mansfield's 
Digest  had  been  extended  over  and  put  in  • 
force  In  that  territory.  In  addition  thereto 
certain  general  statutes  of  the  United  States 
had  oiieration  therein.  The  people  on  each 
side  of  the  state  were  familiar  with  the 
laws  in  force  and  had  regulated  their  con- 
duct in  accordance  therewith,  and  it  was 
recognised  that  a  sudden  change  of  the  law. 
If  permitted  to  affect  existing  rights,  actions, 
proceedings,  contracts,  and  claims,  would 
bring  about  confusion  and  tmcertalnty.  The 
people  on  that  side  of  the  state  formerly 
known  as  Oklalioma  Territory  knew  their 
rights  nnder  the  contracts  they  had  entered 
into  in  conformity  with  existing  laws,  and 
under  those  laws  the  payee  of  a  note  knew 
he  would  have  a  right  to  institute  an  ac- 
tion thereon  at  any  time  within  5  years  from 
the  date  of  its  maturity,  and  it  was  express- 
ly enacted  that  this  right  Should  continue 
as  if  no  change  had  taken  place  in  that  por- 
tion of  the  state;  and  in  Frick  Go.  v.  Oats 
et  al.,  supra,  it  was  held  that  the  laws  of 
Oklahoma  Territory  remained  in  force  and 
were  not  re-enacted  or  re-adopted,  and  it 
follows  did  not  renew  existing  rights  or  fix 
a  new  period  from  which  the  statute  com- 
menced to  run,  and  thus  the  rif^t  to  insti- 
tute suit  on  a  cause  of  action  of  this  char- 
acter on  the  Oklahoma  Territory  side  of  the 
state  continued  as  if  no  change  had  taken 
place  in  the  form  of  government.  The  same 
provision  was  applicable  to  the  Indian  Ter- 
ritory, and  is  expressly  made  so  by  its  lan- 
guage. The  plaintiff  knew  when  this  note 
matured  that  his  right  to  Institute  suit  there- 
on would  continue  for  a  period  of  6  years, 
had  no  change  occurred,  and  he  knew  when 
the  Constitution  was  adopted  that  under  the 
provision  of  the  Schedule  his  right  to  insti- 
tute suit  thereon  would  remain  as  if  no 
change  in  the  form  of  government  had  taken 
place;  that  is,  it  was  continued  for  the 
length  of  time  it  would  have  continued  with- 
out such  change,  to  wit,  6  years  from  the 
date  it  first  accrued.  This  was  true  on  the 
Oklahoma  Territory  side,  and  no  good  rea- 
son can  exist  and  none  does  exist  why  a  dif- 
ferent rule  should  apply  on  the  Indian  Ter- 
ritory side  of  the  state. 

Webster  defines  the  word  "contliiae"  to 
mean: 

"(2)  To  protract  or  extend  in  duration ;  to 
preserve  or  persist  in ;  to  cease  not;  (3)  to  car- 
ry onward  or  extend;  to  prolong  or  produce; 
to  add  to,  or  draw  out  in  length,  duration,  or 
development;  (4)  to  retain,  suffer,  or  cause  to 
remain." 

Oiving  the  word  "continne"  the  meaning 
ascribed  thereto  by  Webster,  it  means  that 
the  right  to  institute  an  action  upon  an 
existing  right,  contract  or  claim  shall  re- 
main or  extend  or  be  prolonged  the  same 
length  of  time  as  If  no  change  had  taken 
place.  Had  no  change  taken  place  the  plain- 
tiff's right  to  institute  suit  upon  the  note 
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wonld  have  been  extended,  oontliiued,  or  prcK 
longed  for  a  period  of  5  years  frcnn  the  date 
it  matured,  and  tlila  construction  gives  har- 
mony and  symmetry  to  the  Constitution,  ef- 
fects the  change  without  confusion,  and 
brings  about  a  result  that  is  Just,  equal,  and 
right.  We  are  not  without  legal  definition 
of  the  word  "continue"  to  support  us  in  this 
view.  In  Williams,  Adm'r,  v.  United  States, 
164  U.  S.  648,  14  Sup.  Ct.  1188,  25  L.  Ed. 
309,  a  surgeon  in  the  Continental  Amjy  who 
accepted  an  appointment  in  the  new  regi- 
ment of  guards  authorized  by  the  resolution 
of  January  9,  1799,  was  held  "not  to  con- 
tinue In  service  until  the  end  of  the  war," 
within  the  meaning  of  the  resolution  of 
Congress  under  which  the  claim  in  that  case 
was  made,  the  reason  that  the  service  was 
not  continuous  but  was  interrupted  and 
broKen  by  his  re-enlistment  in  another  branch 
of  the  service. 

In  Bridges  v.  Koppelman,  117  N.  Y.  Supp. 
806  (63  Misc.  Rep.  27)  the  sixth  paragraph 
of  the  syllabus  is  as  follows: 

"The  word  'continue,'  as  used  in  Civil  Code 
Procedure,  S  26,  providing  that  a  special  pro- 
ceedinK  pending  may  be  continued  from  time  to 
time  before  one  or  more  of  the  judges  of  thn 
court,  means  to  keep  up,  to  protract  or  extend 
in  duration,  to  extend,  or  prolong." 

In  Engmann  v.  Estate  of  John  Immel,  De- 
ceased, 59  Wis.  249,  18  N.  W.  182,  in  defining 
the  word  "continue"  under  a  statute  pro- 
viding that  payment  upon  an  existing  claim 
shall  be  sufficient  evidence  npcin  a  new  or 
continuing  contract,  said: 

"The  word  'continuing,'  as  here  used,  has  the 
natural  meaning  of  perpetrating,  protracting,  or 
prolonging  from  one  time  to  another." 

It  appears  that  the  purpose  of  adopting 
the  provisions  of  the  Schedule  is,  as  ex- 
pressed therein,  to  declare  that  existing 
rights,  contracts,  and  claims  shall  continue 
as  if  no  change  in  the  form  of  government 
had  taken  place ;  that  Is,  they  shall  continue 
to  exist  and  be  capable  of  enforcement  with- 
out being  liable  to  be  defeated  by  the  plea  of 
limitation  for  the  same  period  of  time  they 
would  have  thus  continued  tuider  the  laws  in 
force  at  the  time  the  cause  of  action  accrued. 

The  statutes  of  limitation  of  Oklahoma 
Territory  extended  over  the  state  have  been 
construed  in  former  opinions  of  the  terri- 
torial Supreme  Court  to  be  prospective  in 
their  operation,  and  to  embrace  within  their 
terms  existing  rights  of  actions  and  were 
said  to  have  the  effect  of  renewing  such 
rights  so  that  the  full  period  of  time  In 
which  to  institute  suit  thereon  would  run 
from  the  time  the  cause  of  action  was  first 
subjected  to  their  operation.  This  was  true 
because  when  the  Statutes  of  1893  were 
adopted  they  were  held  to  effect  a  repeal  of 
the  statutes  theretofore  in  force.  Soutbgate 
V.  Frier,  8  Okl.  435,  57  Pac.  841;  Huber  v. 
Zimmerman,  8  Okl.  573,  58  Pac.  737 ;  Fuller 
V.  Johnson,  8  Okl.  601,  58  Pac.  74b. 

The  statutes  having  'been  construed  as 
prospective  In  their  (^)erati<m  must  still  be 


given  tliat  effect  and  cannot  be  construed  as 
retrospective.  This  Is  so  because  the  laws 
were  not  re-enacted  or  re-adopted,  but  mere- 
ly remained  tn  force  as  if  no  change  bad 
taken  place,  and  therefore  did  not  renew 
existing  rights  of  action  nor  fix  a  new  pe- 
riod from  which  the  statute  should  begin  to 
run  in  the  west  part  of  the  state;  Tbey 
must  be  given  a  Uke  construction  cm  the 
east  side  of  the  state  and  held  not  to  fix  a 
new  period  from  which  the  statute  begins  to 
run  because  any  other  construction  would 
render  them  obnoxious  to  the  uniformity 
clause  of  the  Ccmstltution.  Not  being  re- 
trospective on  the  west  side,  they  cannot  be 
retrospective  on  the  east  side.  Anderson  v. 
Bitterbusch,  22  OkL  761,  98  Pac.  1002. 

This  construction  is  In  harmony  with  well- 
established  rules  and  violates  no  precedent 
Indeed  no  precedent  exists  upon  a  similar 
state  of  facts,  for  to  our  knowledge  there 
has  not  heretofore  been  presented  to  the 
courts  a  similar  situation  such  as  we  are 
considering,  and  therefore  precedents  can 
only  be  persuasive  so  far  as  by  analogy  they 
are  like  the  present  situation,  and  so  far  as 
their  reasoning  may  be  applicable  and  con- 
vincing. A  standard  rule  of  construction 
applied  to  statutes  of  limitation  Is  stated  by 
Mr.  Wood  in  his  work  on  Limitations,  f  11, 
p.  38,  as  follows: 

"Another  rule  In  reference  to  all  statutes  is 
that  they  are  to  be  construed  as  to  have  a  pro- 
spective effect  merely  and  will  not  be  permitted 
to  affect  past  trausactiona,  unless  such  inten- 
tion is  clearly  and  unequivocally  expressed." 

And  In  support  of  this  rule  be  dtes  many 
authorities.  The  Supreme  Court  of  the 
United  States  In  Murray  v.  Gibson,  15  How. 
421,  14  U.  Ed.  755,  stated  the  same  rule  in  the 
following  language: 

"As  a  general  rule  for  the  interpretation  of 
statutes,  it  may  be  laid  down  that  they  never 
should  be  allowed  a  retroactive  operation  where 
this  is  not  required  by  express  command  or  by 
necessary  and  unavoidable  implication.  With- 
out such  command  or  implication  tbey  spetik 
and  operate  upon  the  future  only.  Especially 
.should  this  rule  of  interpretation  prevail  where 
the  effect  and  operation  of  a  law  are  designed, 
apart  from  the  intrinsic  merits  of  the  rights  of 
parties,  to  restrict  the  assertion  of  these  liehts." 

In  the  face  of  the  previous  decisions  of  the 
territorial  court  and  of  the  general  rule  for 
construction  above  stated,  this  court  cannot 
give  said  statutes  a  retrospective  operation  so 
as  to  make  them  relate  back  and  operate  up- 
on causes  of  action  existing  prior  to  state- 
hood on  the  east  side  of  the  state.  Neither 
is  the  court  Justified  In  holding  that  the 
statutes  In  one  portion  of  the  state  have  the 
effect  of  supplanting  other  statutes  then  In 
existence  and  fixing  a  new  period  from  whidi 
the  time  limit  shall  begin  to  run. 

Section  2  of  the  Schedule  declares  that  the 
laws  of  Oklahoma  Territory  are  extended 
over  and  shall  remain  in  force  In  the  state 
which  are  not  repugnant  to  the  Constitution 
or  locally  Inapplicable.  The  preamble  and 
section  1  declare  that  such  laws  shall  not 
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tffect  ttyi^rting  rights,  actions,  suits,  proceed- 
ings, contracts,  or  claims,  and  this  operates 
as  a  modiflcation  of  the  statutes  of  Umlta- 
tlons  so  extended  to  the  extent  that  they 
are  not  permitted  to  bring  within  their 
terms  existing  rights  of  actions,  contracts, 
or  claims,  but  permits  them  to  continue  as  if 
such  laws  had  not  been  extended  to  that  por- 
tion of  the  state. 

Section  69,  art  6,  of  the  Constltntion  (sec- 
tion 148,  Wm.  Ann.)  declares: 

"Laws  of  a  general  nature  shall  have  a  uni- 
form operatiou  throughout  the  state,  and  where 
a  general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted." 

This  constitutional  provision  operates  up- 
on all  laws  extended  over  and  put  in  force 
in  that  portion  of  the  state  formerly  known 
■8  the  Indian  Territory,  and  for  such  laws 
to  have  such  uniform  operation,  it  is  neces- 
sary that  they  shall  aftect  alilte  all  persons 
and  localities  of  the  state  brought  within 
their  terms ;  that  is  to  say,  the  period  of  lim- 
itation provided  by  the  act  in  question  must 
be  the  same  upon  Uke  rights,  contracts,  and 
claims  in  each  portion  of  the  state,  and  in 
all  other  ways  the  operation  of  said  laws 
must  be  nnlform ;  to  be  more  specific:  If  the 
period  of  limitation  npon  a  contract  or  claim 
were  5  years  from  the  date  it  first  accrued 
on  the  Oklahoma  Territory  side  of  the  state, 
5  years  must  be  the  period  of  limitation  on 
the  Indian  Territory  side. 

It  Is  true  in  the  present  case  the  time  pre- 
scribed in  the  Indian  Territory  was  6  years, 
and  a  like  period  was  prescribed  by  the  stat- 
nte  In  Oklahoma  Territory,  and  it  may  be 
said  the  distinction  is  of  no  importance.  If 
the  Oklahotha  statute  be  held  to  apply  and 
to  fix  a  new  period  from  which  the  statute 
would  commence  to  run,  it  would  have  the 
effect  of  prescribing  a  longer  i>eriod  in  which 
action  might  be  brought  in  the  present  case 
than  would  accrue  to  the  payee  of  a  note 
maturing  on  the  same  date  in  what  was  for- 
merly Oklahoma  Territory,  and  thereby  said 
laws  would  not  be  uniform  in  their  opera- 
tion. To  further  illustrate:  If  a  debtor  on 
the  east  side  had  executed  bis  note  mattuv 
Ing  4  years  before  the  date  of  statehood  and 
a  debtor  on  the  west  side  had  executed  his 
note  maturing  on  the  same  date,  bad  no 
change  in  the  form  of  government  taken 
place  the  right  of  the  respective  payees  to 
Institute  suit  would  have  continued,  and  ex- 
pired on  the  same  date  in  each  Instance ;  but 
if  the  other  view  be  taken,  the  period  of  lim- 
itation In  Oklahoma  Territory  would*  have 
been  6  years,  as  provided  by  statute,  while  on 
the  Indian  Territory  side  it  would  have  been 
9  years,  which  would  clearly  make  the  stat- 
nte  with  this  construction  obnoxious  to  the 
uniformity  clause  of  the  Constitution. 

Another  complication  may  be  illustrated 
tbns:  Had  the  debtor  living  on  the  Oklaho- 
ma Territory  side  continued  to  reside  there 
uutU  the  bar  of  the  statute  had  fallen  and 
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then  moved  to  the  Indian  Territory  side,  the 
cause  of  action  would  not  have  been  re- 
newed, but  the  bar  having  once  attached 
could  be  availed  of  at  any  point  within  the 
state.  On  the  other  hand,  had  the  debtor 
living  on  the  east  side  continued  to  live  there 
until  the  period  of  5  years  had  run,  and  then 
moved  to  the  west  side,  he  would  not  be  en- 
titled to  plead  the  bar  of  the  statute.  The 
statute  of  limitations  for  certain  classes  of 
actions  concerning  real  estate  in  the  Indian 
Territory  was  7  years,  while  In  Oklahoma 
Territory  it  was  16  years.  Should  the  stat- 
ute applicable  thereto  be  construed  as  the 
trial  court  did  in  this  case.  It  would  result 
in  this  situation. 

Where  plaintiff's  cause  of  action  had  ac- 
crued 6  years  and  11  months  prior  to  state- 
hood in  the  Indian  Territory,  should  the  right 
continue  as  if  no  change  in  the  form  of  gov- 
ernment had  taken  place,  it  would  be  barred 
within  7  years  from  the  date  it  first  ac- 
crued ;  while  taking  the  other  view,  it  would 
be  extended  for  a  period'  of  15  years,  thus 
making  the  period  of  limitation  In  effect  23 
years,  while  a  like  cause  of  action  accruing 
on  the  same  date  In  Oklahoma  Territory 
would  be  barred  in  15  years.  It  was  to 
avoid  such  conditions  as  these  and  those 
heretofore  pointed  out,  the  Schedule  declared 
that  existing  rights,  actions,  suits,  proceed- 
ings, contracts,  and  claims  should  continue 
as  If  no  change  had  taken  place. 

The  question  here  Is  not  like  that  present- 
ed in  cases  involving  matters  of  procedure 
merely.  The  right  of  action  had  accrued  and 
was  in  existence  and  was  to  be  protected 
and  continued  the  same  as  if  no  change  had 
taken  placa  In  a,ctlons  commenced  before 
statehood  the  rights  of  the  parties  to  ex- 
isting procedure  was  preserved  by  the  sange 
provision  of  the  Schedule.  No  right  hiCcl  at- 
tached or  vested  to  any  specific  mode  of  pro- 
cedure prior  to  the  time  action  was  com- 
menced, and  therefore  authorities  of  that  na- 
ture are  not  controlling  here. 

The  decision  in  Thels  v.  Board  of  County 
Com'rs,  22  Okl.  333,  97  Paa  973,  simply  de- 
termined the  section  3,  art  7,  c.  28,  p.  328, 
Sess.  Laws  1906,  providing  that,  "Such  set- 
off or  counterclaim  shall  not  be  barred  by 
the  statute  of  limitations  until  the  claim  of 
the  plaintiff  is  so  barred,"  only  affects  set- 
offs or  coimterclaims  existing  at  the  time  of 
its  passage,  and  did  not  revive  a  set-off  al- 
ready barred  by  a  former  statute. 

The  question  (In  re  Mosher,  24  Okl.  61, 102 
Paa  705,  24  L.  R.  A.  [N.  S.]  630,  20  Ann.  Cas. 
209)  was  whether  the  statute  of  limitations 
had  run  against  certain  acts  alleged  against 
an  attorney  in  a  disbarment  proceeding,  and 
it  was  held  that  the  statute  did  not  apply  in 
cases  of  that  kind. 

In  Anderson  et  aL  v.  Kennedy  et  Hi.,  162 
Pac.  123,  the  question  here  presented  was 
submitted,  and  in  an  opinion  by  the  commis- 
sion. It  was  held  that  the  statute  of  limlta- 
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Hon  therefore  In  force  In  Oklahoma  Terri- 
tory, which  were  by  the  Schedule  extended 
to  that  part  of  the  state  formerly  known 
as  Indian  Territory,  applied  to  causes  of  ac- 
tion then  existing  and  had  the  effect  of  re- 
newing such  existing  rights.  This  statement 
of  the  law  In  our  opinion  is  Incorrect. 
The  Judgment  should  be  reversed. 

KANE,  0.  J.,  and  TURNER,  J.,  concur. 
IHACKER,  J.,  concurs  In  the  conclusion. 

THACKER,  J.  I  concur  In  the  conclusion 
reached  in  the  opinion  of  the  court  in  this 
case;  but  I  am  unable  to  concur  in  the  rea- 
soning on  which  the  same  is  based,  and  es- 
pecially do  I  dissent  from  the  holding  tliat 
section  4ti8S,  Statutes  of  Arkansas  of  1881,  is 
the  law  of  this  forum  in  this  castt. 

In  discussing  this  subject  the  plaintiff  in 
error  will  be  designated  as  defendant,  and 
defendant  In  error  as  plaintiff,  In  accord  with 
their  respective  titles  in  the  trial  court. 

The  plaintiff  commenced  this  action  on  July 
22,  1911,  against  defendant  for  the  princi- 
pal sum  of  $600,  besides  Interest  and  attor- 
ney's fees,  which  had  then  been  past  due 
since  December  16,  1905,  a  period  of  5  years, 
7  months,  and  7  days;  and  the  defendant's 
answer  raised  the  question  as  to  whether 
the  same  was  barred  by  the  statute  of  lim- 
itation. 

The  cause  of  action  on  this  note  for  nearly 
2  years  was  subject  to  the  running  of  the 
5-year  period  of  limitation  prescribed  bv 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas of  1SS4,  In  force  in  the  Indian  Territory 
prior  to  statehood,  at  which  time  this  note 
lacked  a  little  more  thah  3  years  of  being 
barred. 

The  case  was  tried  to  a  Jury,  and  the  trial 
resulted  in  a  verdict  for  plaintiff  under 
Instructions  that,  notwithstanding  plaintiff's 
cause  of  action  on  the  note  had  originally 
accrued  more  than  5  years  before  the  action 
was  commenced,  the  same  was  not  barred  by 
any  statute  of  limitation;  and  Judgment  was 
accordingly  entered,  against  defendant  upon 
this  verdict. 

This  Instruction  was  evidently  predicated 
upon  the  theory  that  the  said  Arkansas  stat- 
ute is  not  the  law  of  this  forum;  that  at  the 
time  of  the  admission  of  Oklahoma  to  state- 
hood the  defendant  had  acquired  no  vested 
right  by  virtue  of  the  running  of  that  statute 
for  nearly  2  years  which  was  preserved  to 
him  by  section  1,  art.  25  (WllUams',  §  365),  in 
the  Schedule  of  the  Constitution  of  Okla- 
homa; that  section  3890,  Statutes  of  1893 
(section  4657,  Rev.  Laws  1910),  is  the  law  of 
the  forum  in  this  case  and  prescribes  the  only 
limitation  the  defendant  would  in  any  event 
be  entitled  to  invoke;  and  that  within  the 
meaning  of  this  last-mentioned  statute  the 
plaintiff's  cause  of  action  did  not  accrue  until 
it  became  subject  to  the  running  thereof  upon 
the  admission  of  Oklahoma  to  statehood  on 


November  16, 1907,  so  that  under  this  statute 
the  computation  of  the  time  from  the  com- 
mencement of  this  action  can  extend  no  fur- 
ther back  than  that  date  and  does  not  bar 
this  action. 

The  questions  presented  In  this  case,  as 
will  be  understood  from  the  foregoing,  are: 
(1)  Was  section  4483  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas  of  1884  brought 
forward  as  the  law  of  this  state  In  such 
cases,  or  did  defendant  acquire  any  right 
thereunder,  by  virtue  of  section  1,  art.  25 
(Williams',  I  365),  in  the  Schedule  of  our 
Constitution,  so  as  to  bar  this  action?  (2) 
If  not,  and  if  section  3890,  Statutes  1893  (sec- 
tion 4657,  Rev.  Laws  1910),  is  applicable,  as 
the  law  of  this  forum,  must  the  i>eriod  of 
limitation  be  computed  from  the  commence- 
ment of  this  action  back  to  the  original 
accrual  of  plaintiff's  cause,  that  is,  to  Decem- 
ber 15,  1905,  or  only  back  to  its  accrual,  or 
coming  under  the  laws  of  the  state  of  Okla- 
homa, that  Is,  to  November  16,  1907,  when 
this  cause  of  action  first  became  subject  to 
the  statutes  of  limitation  of  this  state? 

The  aforesaid  section  44S3,  Statutes  of 
Arkansas  of  1884,  reads: 

"Actions  on  promissory  notes,  and  other  in- 
struments in  writing,  not  under  seal,  shall  be 
commenced  within  6  years  after  the  cause  of 
action  shall  accrue,  and  not  afterward." 

The  aforesaid  section  3800,  Statutes  1893 
(section  4657,  Rev.  Laws  1910),  reads: 

"Civil  actions,  other  than  for  the  recovery 
of  real  property,  can  only  be  brought  within  the 
following  periods,  after  tbe  cause  of  action  shall 
have  accrued,  and  not  afterward: 

"First.  Within  5  years:  An  action  upon  any 
contract,  agreement  or  promise  in  writing." 

The  aforesaid  section  1,  art  25  (Williams', 
i  365),  in  the  Schedule  of  our  Constitution 
reads: 

"No  existing  rights,  suits,  proceedings,  con- 
tracts, or  claims  Ehall  be  affected  by  the  change 
in  the  forms  of  government,  but  shall  continue 
as  if  no  change  in  the  forms  of  government  had 
taken  place." 

Before  answering  the  above-stated  ques- 
tions, which  are  decisive  of  tbe  instant  case, 
a  few  general  observations  may  be  helpful 
to  a  clearer  understanding  of  the  discussion 
of  the  same  and  of  the  conclusions  reached 
upon  each  of  these  questions. 

It  must  be  borne  in  mind  that  neltlier  a 
plaintiff  nor  a  defendant  is  denied  or  acquires 
any  right  whatever  under  any  such  statutes 
(which  merely  limit  the  remedy  for  the  en- 
forcement of  rights  not  dependent  upon  the 
limiting  statute)  until  the  full  period  of  Uml- 
tation  has  run  and  the  action  is  completely 
barred,  nor  then,  except  that  adverse  posses- 
sion of  real  or  personal  property  or  of  an 
easement  in  the  former  for  the  full  period  of 
limitation  operates  in  effect  to  transfer  tbe 
title  to  such  possessor,  unless  (as,  for  in- 
stance, our  own  Constitution,  §  52,  art  5,  tbe 
same  being  Williams',  $  142,  and  our  own 
statutes,  section  3894,  Statutes  1893.  the 
same  being  section  4661,  Rev.  Laws  1910) 
there  is  some  constitutional  or  statutory  pro- 
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tMod  giving  soch  statutes  ot  limitations  the 
effect  of  barring  or  otherwise  affecting  the 
right  of  action  contrary  to  the  common  law. 
In  Campbell  t.  Holt,  U6  U.  8.  620,  6  Sup. 
Ct  209.  29  L.  Ed.  483,  where  the  full  period 
of  a  Texas  statute  of  Ilmltatloa  had  ruu 
against  a  personal  debt  and  thereafter  that 
statute  was  suspended  by  an  amendment  to 
the  state  Constitution,  the  Supreme  Court  of 
the  United  States  held  that  the  debtor  ac- 
quired no  right  under  such  statute  and  there- 
fore said  subsequent  suspension  deprived  him 
ot  no  right,  and  that  said  constitutional 
amendment  left  the  plaintiff  free  to  sue  and 
recover  against  him  just  as  If  the  fuU  period 
of  limitation  had  not  run.  This  is  merely 
well-settled  law,  usually  expressed  as,  for 
Instance,  In  Wood  on  Limitations  (4th  Ed.) 
i  1,  p.  8,  In  something  lUce  the  following 
form: 

"The  weight  of  authority  now  is  that  the 
statute  of  limitations  as  to  personal  actions  af- 
fects only  the  remedy  and  does  not  extinguish 
the  right.  Statutes  of  limitations  act  on  the 
remedy.  They  are  designed  to  affect  the  rem- 
edy, and  not  the  right  of  contract  Thev  only 
apply  to  the  remedy,  without  canceling  the  ob- 
ligation." 

In  Angen  on  Limitation  (6th  E<d.)  |  7,  p. 
4,  the  same  principle  la  stated  In  the  follow- 
ing form: 

"Prescriptions  may  extend  to  remedies  only, 
and  I>e  rather  the  means  of  exemptions  from  the 
servitude  of  an  action  than  of  the  acquisition 
of  a  iKwitive  and  absolute  title.  The  statute  21 
James  I,  applies  only  to  remedies." 


Also,  see,  Umltattons  and  Advwae  Poi 
slon,   Buswell,  |  1,  p.  1. 

Another  proposition,  which  Is  closely  relat- 
ed to  the  foregoing  and  equally  well-settled. 
Is  that  the  law  of  the  forum  alone  determines 
wbetber  a  personal  action  (unless  a  foreign 
statute  has  barred  the  right  Itself)  is  barred 
by  limltatloa  In  other  words,  the  law  of 
the  present  time  and  of  the  court  In  wlilch 
the  action  Is  commenced,  and  not  the  law 
of  any  past  time  or  other  court,  governs  In 
determining  questions  of  limitations  In  per- 
sonal actions.  In  1  Wood  on  Limitations 
(4tli  Bd.)  I  8,  pp.  31-86,  this  rule  is  stated 
as  follows: 

"It  is  well  settled  that  personal  contracts  are 
to  be  interpreted  by  the  law  of  the  place  where 
they  are  made;    and  it  is  a  rule  equally  well 
setUed  that  remedies  on  contracts  are  to  be  reg- 
ulated and  pursued  according  to  the  law  of  the 
place  where  the  action  is  institnted  and  not  by 
the  la'w  of  the  place  of  the  contract.    The  rea- 
son of  this  rnle,  according  to  Story,  J.,  is  ob- 
vious, and  it  is  in  conformity  with  ue  universal 
rule  that,  if  the  statute  (ot  limitation)  operates 
merely  upon  the  remedy,  the  law  of  the  forum 
and   not  the  law  of  the  situs  of  the  contract 
controls.     But,  if  the  statutes  extinguish   the 
right  itself,  it  may  be  set  up  as  a  bar  to  an  ac- 
tion   tbereon  whenever  brought     This  rule  is 
forcibly   illustrated   in   another   way,   and   that 
is,    that  where   by   the  laws  of  the  forum  a 
shorter  period  for  the  limitation  of  a  claim  is 
fixed    than  by  the  law  of  the  situs  of  the  con- 
tract,   the  statute  of  the  forum  will   bar  the 
daim  if  the  party  setting  it  up  brings  himself 
within   it,  although  the  statute  of  the  place  of 
contract  has  not  run   *    •    •   and  is  distin- 


Eiished  as  suggested  in  Story's  Conflict  of 
aws,  and  as  suggested  in  reference  to  the  pre- 
ceding rule,  in  cases  where  the  right  as  well  as 
the  remedy  of  the  claimant  is  barred  by  the  law 
existing  at  the  place  of  contract,  this,  however, 
is  not  perhaps  a  frequent  case  in  regard  to  per- 
sonal actions." 

Also,  see,  Angell  on  Limitations,  ff  64-67, 
pp.  66-^7, 

The  foregoing  general  observation  brings 
us  right  down  to  the  answer  to  the  first 
question  to  be  decided  in  this  case,  namely: 

"Was  section  4483  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas  of  1884  brongot  for- 
ward as  the  law  of  this  state  in  such  cases,  or 
did  defendant  acquire  any  right  thereunder,  by 
virtue  of  section  1,  art.  25  (Williams',  |  5(65), 
in  the  Schedule  of  our  Constitution  so  as  to  t>ar 
this  action?" 

It  must  be  obvious  from  what  has  already 
been  said  that  neither  the  plaintiff  nor  defend- 
ant had  lost  or  acquired  any  right  whatever 
under  the  Arltansas  statute  of  Umitatioiu 
prior  to  statehood,  and  that  if  either  one 
of  them  since  has  lost  or  acquired  any  right 
under  it  it  is  because  that  statute  was 
brought  forward  and  has  been  running 
against  plalntifTs  remedy  by  action  in  court 
since  statehood  by  virtue  of  said  section  1, 
art  25  (Williams',  {  365),  in  the  Schedule 
of  our  Constitution.  No  "right,  contract,  or 
claim"  the  plaintiff  has  was  "affected"  by  the 
adoption  of  secUon  3890,  Stats.  1893  (section 
4657,  Rev.  Laws  1910),  instead  of  section 
4483,  Statutes  of  Arkansas  of  1884,  as  the 
law  of  tills  forum;  and  if  the  new  statute 
had  ahortenedi  the  i)erlod  within  which  be 
might  have  resorted  to  the  courts  for  the  en- 
forcement of  his  "right,  contract,  or  claim," 
such  "right,  contract,  or  claim"  wonld  not 
have  t>een  "affected,"  unless  the  time  he  had 
previously  had  In  which  to  sue  had  been  en- 
tirely cut  off  or  unreasonably  reduced,  as 
such  statutes  relate  only  to  the  ronedy— the 
plaintiff's  "right,  contract,  or  claim"  would 
remain  Intact  and  enforceable  by  action  at 
law  within  the  period  allowed  by  the  new 
statute,  and  thereafter,  in  the  absence  of  a 
statute  under  which  the  right  Itself  would 
be  lost.  In  any  other  available  way  as,  for 
Instance,  by  applying  any  applicable  funds 
he  might  have  in  hand  belonging  to  the  de- 
fendant to  the  satisfaction  of  the  same. 

The  defendant  had  and  Is  urging  no 
"right,"  or  "contract,"  of  "claim"  against  the 
plalntlfTs  right  of  action  on  the  note  in  ques- 
tion ;  and,  in  effect,  he  is  simply  saying  here 
that  plaintiff  has  lost  his  remedy  for  a 
breach  of  a  contract  by  virtue  of  some  stat- 
ute of  limitation.  If  at  the  time  of  state- 
hood the  full  bar  of  the  statute  of  Arkansas 
had  expired  and  the  plaintiff's  rlglit  had 
been  thus  extinguished  under  the  laws  of 
the  Indian  Territory,  it  la  clear  that  tills  sec- 
tion of  our  Constitution  would  have  preserv- 
ed to  defendant  the  right  to  Invoice  that  stat- 
ute against  plalntltTs  remedy,  so  as  to  de- 
feat his  action ;  but  as  no  right  had  accrued 
to  either  the  plaintiff  or  the  defendant  under 
the  laws  of  the  Indian  Territory  in  respect 
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to  the  limitation  upon  plaintiff's  remedy  by 
action  at  law  against  the  defendant  which 
could  have  been  effected  by  a  change  from 
the  territorial  to  a  state  form  of  goTernment, 
there  was  nothing  In  the  Instant  case  to  be 
preserved  to  defendant  by  that  constitutional 
provision. 

That,  except  as  to  pending  "actions," 
"suits,"  and  "proceedings,"  no  prior  remedy 
(that  is,  no  means  by  which  the  violation  of 
a  right  is  prevented,  redressed,  or  compensat- 
ed) in  the  Indian  Territory  or  elsewhere  was 
brought  forward  or  preserved  by  said  section 
1,  art  25  (WUliams-,  {  36S),  in  the  Schedule 
of  our  Constitution  Is  too  well  settled  to  be 
open  to  discussion  at  this  time.  That,  ac- 
cept as  to  pending  "actions,"  "suits,"  and 
"proceedings,"  this  section  of  the  Constitu- 
tion preserves  only  rights  and  not  remedies 
will  be  seen  from  the  following  cases:  In- 
dependent Cotton  Oil  Co.  T.  Beacham,  81 
OkL  388,  120  Pac.  969 ;  Chicago,  B.  I.  &  Pac. 
By.  Co.  T.  Baronl,  32  OkL  640.  i;22  Pac.  926; 
Chicago,  B.  I.  &  P.  By.  Co.  t.  Bankers'  Na- 
tional Bank,  32  Okl.  290, 122  Pac.  499 ;  Musr 
kogee  Vitrified  Brick  Co.  y.  Napier,  84  Okl. 
618,  186  Pac.  792;  McLeod  v.  Spencer,  34 
Okl.  647, 126  Paa  753 ;  Farmers'  State  Bank 
of  IngersoU  v.  WUson,  84  Okl.  755,  127  Pac. 
395;  HlUls  v.  Addle,  35  OkL  122,  12S  Pac. 
702;  Metropolitan  By.  Co.  y.  Fonvllle,  36 
OkL  76,  125  Pac  1125;  MuUen  v.  Gtass,  43 
Okl.  549,  143  Pac.  679. 

It  follows  that  section  4483,  Statutes  of 
Arkansas  of  1884,  Is  not  the  law  of  this 
forum  nor  of  this  case,  and  that  the  defend- 
ant cannot  here  urge  that  statute  In  bar  of 
plaintiff's  action. 

Section  3890,  Statutes  1893  (section  4^7, 
Bev.  Laws  1910),  which  became  the  law  of 
this  state  by  virtue  of  section  2,  art  25  (Wil- 
liams', t  366),  in  the  Schedule  of  our  Consti- 
tution, prescribes  the  only  limitation  there 
is  in  this  jurisdiction'  upon  such  causes  of 
action,  when  the  same  were  not  completely 
barred  by  the  statute  of  some  other  jurisdio- 
tion. 

This  brings  us  to  the  second  and  only  re- 
maining question  in  this  case,  namely: 

"Must  the  period  of  limitation  be  computed 
from  the  commencement  of  tbiis  action  back  to 
the  original  accrual  of  plaintiff's  cause  of  ac- 
tion, that  is,  to  December  16,  1905,  or  0UI7  back 
to  its  accrual,  or  coming,  under  the  laws  of  the 
state  of  Oklahoma,  that  is,  to  November  16, 
1907,  when  the  state  of  Oklahoma  came  into 
existence  T" 

Upon  this  question  there  is  admittedly 
room  for  reasonable  difference  of  opinion; 
but  the  better  reasoning  leads  to  the  conclu- 
sion that  time  should  be  computed  under 
this  section  of  our  statutes  from  the  com- 
mencement of  this  action,  that  is,  from  July 
22,  1911,  back  to  the  original  accrual  of 
plaintiff's  cause  of  action  upon  this  note, 
that  is,  to  December  15,  1905. 

It  may  be  well  to  state  at  the  outset  of 
the  discussion  of  this  question  that  when  a 
gucceedlng  statute  of  limitation  prescribes 


a  shorter  period  than  ttie  prior  statute  pre- 
scribed, such  a  retrospective  constructton 
may  result  In  barring  at  the  instant  that  the 
new  statute  takes  effect  some  unbarred  cause 
of  action  theretofore  accrued  and  thus  affect 
a  right  or  claim  and  so  offend  and  to  that  ex- 
tent fall  against  both  the  state  and  federal 
constitutional  inhibitions  against  legisla- 
tive Impairment  of  obligations  of  contracts 
(which  are  rights),  and,  also,  against  depri- 
vation of  property  (which  is  a  rig^t)  without 
the  due  process  of  law.  State  Const  art  2, 
S§  7,  15  (WUliams',  gf  15,  23);  Fed.  Const. 
art  1,  §  10,  and  Amendment  14, 1 1 ;  6  Enc.  U. 
S.  Sup.  Ct  880-884;  6  idem,  589;  8  Fed. 
Stat  Ann.  868;  9  FM.  Ann.  653;  Sohn  t. 
Waterson  et  al.,  17  WaU.  696,  21  L.  Ed.  737; 
Kosbkonong  v.  Burton,  104  C.  S.  668,  28  L. 
FA.  886 ;  MUboume  y.  Kelley.  93  Kan.  7S8, 145 
Paa  816. 

And  It  may  be  further  stated  here  that, 
while  the  statute  of  limitations  In  force  In 
the  Indian  Territory  prior  to  statehood  is 
identical  with  the  suooeeding  statute  in  fbrce 
in  the  state  of  Oklahoma  in  respect  to  the 
time  allowed  for  commencement  of  actions 
In  cases  of  this  character,  our  statutes  pre- 
scribe a  shorter  period  in  some  instances  for 
other  classes  of  causes  of  actions. 

In  Sohn  v.  Waterson,  17  WaU.  696,  21  X<. 
Ed.  737,  where  a  E^ansas  statute  of  limita- 
tion practicaUy  identical  In  language  with 
our  own  was  considered  and  construed,  the 
Supreme  Court  of  the  United  States  said : 

"A  statute  of  limitatlona  may,  undoul>tedly, 
have  effect  upon  actions  which  have  already 
accrued  as  weU  as  upon  actions  which  accrue 
after  its  passage,  whether  it  does  so  or  not 
will  depend  upon  the  lansuaee  of  the  act,  and 
the  apparent  intent  of  the  Legislature  to  be 
gathered  therefrom.  When  a  statute  declares 
generally  that  no  action,  or  no  action  of  a  cer- 
tain class,  shall  be  brought  except  within  a  cer- 
tain limited  time  after  it  shall  have  accrued, 
the  language  of  the  statute  would  make  it  ap- 
ply to  past  actions  as  weU  as  to  those  arising 
in  the  future." 

After  thus  statlag  that  arxdi  statutes,  oon- 
strufid  literally,  are  both  retroqiective  and 
prospective  In  their  operation,  that  court 
approves  the  Judgment  of  the  Circuit  ComC 
of  the  United  States  for  the  District  of  Kan- 
sas, holding  the  statute  under  oonsidwatloa 
to  be  not  retrospective  but  prospective  only, 
reaching  Ita  conclusion  by  the  foUowlng 
course  of  reasoning: 

"Bat  if  an  action  accrued  more  than  the  lim- 
ited time  before  the  statute  was  passed  a  literal 
interpretation  of  the  statute  would  hare  the  ef- 
fect of  absolutely  barring  such  action  at  once. 
It  will  be  presumed  that  sucli  was  not  the  in- 
tent of  the  Legislature.  Such  an  intent  would 
be  unconstitutionaL  To  avoid  such  a  result, 
and  to  give  the  statute  a  conBtruction  that  will 
enable  it  to  stand,  courts  have  ^ven  it  a  pro- 
spective operation.  In  doing  this,  three  differ- 
ent modes  have  been  adopted  by  different  courts. 
One  is  to  make  the  statute  apply  only  to  causes 
of  action  arising  after  its  passage.  But  as  this 
construction  leaves  aU  actions  existing  at  the 
passage  of  the'  act,  without  any  limitation  at 
aU  (which,  it  is  pregnnjied,  eould  not  have  been 
intended),  another  rule  adopted  is,  to  oonatru« 
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the  statute  as  applying  to  aach  existing  actions 
only  as  have  already  run  out  a  portion  of  tlie 
statutory  time,  but  wliich  still  have  a  reason- 
able time  left  for  prosecution  before  the  statu- 
tory timp  expires — which  reasonable  time  is  to 
be  estimated  by  the  court— leaving  all  other  ae- 
tious  accruing  prior  to  the  statute  unaffected 
by  it.  The  latter  rule  does  not  seem  to  be 
founded  on  any  better  principle  than  the  former. 
It  still  leaves  a  large  class  of  actions  entirely 
unprovided  with  any  limitation  whatever,  or, 
as  to  them,  is  unconstitutional,  and  is  a  more 
arbitrary  rule  than  the  first  A  third  construc- 
tion is  that  which  was  adopted  by  the  court 
belovr  in  this  case,  and  which  we  regard  as 
much  more  sound  Uian  either  of  the  others." 

Bnt  In  the  later  case  o*  KoBhkonong  v.  Bqr- 
ton,  104  U.  S.  668,  26  L.  Ed.  886,  In  discuss- 
ing this  question,  the  same  court  said: 

"•  •  •  If  the  proviso,  In  its  application 
to  some  cases,  is  obnoxious  to  the  objection  that 
it  does  not  allow  sufficient  time  within  which  to 
■ae  before  the  bar  takes  effect,  and  is  therefore 
unconstitntional,  as  impairing,  the  obligation  of 
the  contract  between  the  town  and  its  existing 
creditors,  it  does  not  follow  that  the  entire  act 
would  fall  and  become  inoperative.  The  result, 
in  such  case,  would  be,  that  the  plaintiff,  and  i 
other  holders  of  the  coupons,  would  have  not 
simply  one  year,  but  *  •  •  a  reasonable 
time  after  its  passage  within  which  to  sue." 

And  In  6  Enc.  U.  S.  Sup.  Ct  Reps.  884,  It 
Is  said: 

"Although  a  statute  of  Umitatian  subsequent- 
ly passed  may  be  obnoxious  to  the  objection 
tbat  it  does  not  allow  sufficient  time  within 
which  to  sue  before  the  bar  takes  effect,  and  is 
therefore  unconstitntional,  as  impairing  the  ob- 
ligation of  a  contract,  yet  it  does  not  follow 
that  the  entire  act  would  for  this  reason  fall 
and  become  inoperative.  The  result  would  be 
that  the  holders  of  the  contract  held  to  be 
barred  by  the  unconstitutional  statute  would 
have  a  reasonable  time  after  its  passage  within 
which  to  sue." 

In  Mllbonme  t.  KeUey,  83  Kan.  763,  145 
Pac.  816,  de<dded  on  January  9,  1915,  the 
Supreme  Court  of  Kansas  declined  to  follow 
the  rule  adopted  In  Sohn  v.  Waterson,  supra, 
and  adhered  to  that  annonnced  in  Morton  v. 
Sharkey,  McCahon,  113,  1  Kan.  (Dass.  Ed.) 
636,  and  said: 

"The  Legislature  must  give  .a  reasonable 
time  to  bring  suits  on  causes  of  action  which 
are  not  barred  by  the  existing  law  when  the 
new  one  is  enacted'  (syl.  4),  and '  it  was  held 
that  where  the  act  fails  so  to  provide,  suit  may 
be  brought  within  a  reasonable  time  after  the 
passage  of  the  new  act.  The  case  was  cited 
with  approval  in  Shepard  v.  Gibson,  88  Kan. 
305, 128  Pac.  371.    •    •    •" 

Our  own  territorial  Supreme  Court  fol- 
lowed Sohn '  V.  Waterson,  supra.  In  South- 
gate  y.  Frier,  8  Okl.  435,  67  Pac.  841,  Huber 
r.  Zimmerman,  8  Okl.  573,  68  Pac.  737,  and 
Fuller  V.  Johnson,  8  OkL  601,  58  Pac.  745, 
and,  although  the  precise  question  has  not 
been  squarely  decided  since  statehood,  the 
sane  view  of  the  law  is  Indicated  In  Thels 
V.  Board  of  County  Com'rs  of  Beaver  Co., 
22  Okl.  333,  97  Pac.  973,  and  In  re  Mosher, 
24  Okl.  61,  102  Pac.  705,  24  I,.  E.  A.  (N.  S.) 
530,  20  Ann.  Cas.  209.  But  the  Instant  case 
necessarily  involves  this  question  and  pre- 
sents the  somewhat  anomalous  situation  of 
a  statute  of  limitation  that  has  been  in  force 
In  tiiat  territorial  portion  of  the  state  which 


was  formerly  Oklahoma  Territory  since  1893, 
and  In  that  portion  which  was  formerly  Indi- 
an Territory  only  since  the  admission  of  these 
territories  to  statehood  on  November  16, 
1907;  and  this  situation  seems  to  require 
a  re-examination  of  the  question  as  to  which 
of  the  foregoing' rules  of  construction  should 
be  applied  in  the  Instant  case,  where  neither 
the  plaintiff  nor  the  defendant  acquired  any 
right  in  respect  to  the  limitation  upon  plain- 
tiff's remedy  by  suit  prior  to  statehood  and 
said  section  3880,  Stat.  1893  (section  4657, 
Rev.  Laws  1010),  was  the  law  of  this  state 
at  the  time  this  action  was  commenced  and 
is  therefore  the  law  of  this  case  in  this  re- 
gard. The  Indian  Territory  and  the  terri- 
tory of  Oklahoma  each  bear  practically  the 
same  relation  as  antecedents  to  the  state  of 
Oklahoma;  and,  as  It  is  the  law  of  this 
state  that  must  govern  this  question  of  limi- 
tation npon  plaintiff's  remedy,  It  seems  bet- 
ter to  construe  this  statute  literally,  subject 
to  the  qualification  stated  In  Koshkonong  v. 
Barton,  supra,  and  compute  timis  from. the 
commencement  of  the  action  back  to  the 
original  accrual  of  the  cause  of  action,  and 
thus  have  the  same  rule  of  construction 
whether  the  cause  accrued  in  the  one  or  the 
other  territory — ^thus  alone  can  any  approxi- 
mation of  uniformity  in  the  remedies  of 
creditors  and  other  claimants  throughout  the 
state  be  attained. 

Section  2,  art.  26  (WllUams',  f  366),  In  the 
Schedule  of  the  Constitution  reads: 

"All  laws  in  force  in  the  territory  of  Okla- 
homa at  the  time  of  the  admission  of  the  state 
into  the  Union,  •  •  •  shall  be  extended  to 
and  remain  in  force  in  the  state  of  Oklahoma. 
•    •    •  >• 

Section  21  of  the  EnabUng  Act  (Williams', 
§  433,  In  our  Constitution)  also  provides: 

"•  •  •  All  laws  in  force  in  the  territory 
of  Oklahoma  at  the  time  of  the  admission  of 
said  state  into  the  Union  shall  be  in  force 
throughout  said  state,  except  as  modified  or 
changed  by  this  act  or  by  the  Constitntion  of 
the  state.    •    •    •  " 

It  appears  from  these  provisions  tbat  If 
plaintiff's  cause  of  action  had  accrued  In 
Oklahoma  Territory  and  had  been  subject  to 
the  running  of  said  section  3890,  Statutes 
1893  (section  4657,  Rev.  Laws  1910),  until 
statehood,  time  would  be  computed  under 
this  statute  In  this  action  from  the  com- 
mencement of  the  action  back  to  December 
15,  1905,  although  the  plaintiff's  remedy 
would  not  have  been  barred  and  the  defend- 
ant would  have  acquired  no  right  under  this 
statute  prior  to  statehood,  when  there  was  a 
change  in  jurisdictions;  and  the  better  rea- 
soning seems  to  require  that  time  should  be 
computed  back  to  the  same  date  in  the  In- 
stant case,  notwithstanding  plalntifTs  cause 
of  action  originally  accrued  under  and  was 
subject  to  the  statutes  of  limitations  of  Ar- 
kansas In  force  In  Indian  Territory  prior 
to  statehood  and  a  retrospective  construc- 
tion Is  generally  to  be  avoided. 
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Sections  46  and  46z,  art  6  (Williams',  {| 
108  and  134),  of  our  Constitution  reads: 

"(108)  Sec.  48.  *  •  •  The  Legislature  shall 
not,  except  as  otherwise  provided  in  this  Con- 
stitution, pass  any  local  or  special  law  autbor- 
izinft:    •    •    • 

"(134)  Sec.  4te.  •  •  •  For  limitatioii  of 
civil  or  criminal  actions.    •    •    • " 

Section  59,  art  5  (WllUams',  S  148),  of  our 
Constitution  reads: 

"Laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state,  and  where 
a  general  law  can  be  made  applicable,  no  spe- 
cial laws  shall  be  enacted." 

The  rule  of  uniformity  prescribed  by  the 
foregoing  provisions  of  our  Constitution 
seems  to  require  computation  of  time  in  such 
cases  as  the  instant  one  from  the  commence- 
ment of  the  action  back  to  the  original  ac- 
crual of  the  cause  of  action  alike  in  every 
part  of  the  state  (and  not  only  to  the  admis- 
sion of  Oklahoma  to  statehood  or  to  one  time 
in  one  part  of  the  state  and  to  another  time 
In  another  part  of  the  state),  as  the  lan- 
guage warrants  It,  and  this  statute  merely 
relates  to  the  remedy  for  the  enforcement 
of  rights — It  Is  merely  the  law  of  the  forum 
relating  to  the  question  as  to  whether  a 
plaintiff  has  a  remedy  by  action  at  law  at  the 
time  such  an  action  is  commenced. 

It  cannot  be  thought  that  the  framers  of 
said  Constitution  intended  to  renew,  in  effect, 
all  unbarred  causes  of  netlori  in  the  Indian 
Territory  upon  its  admission  to  statehood 
without  renewing  sue*  causes  of  action  exist- 
ing at  the  time  In  Oklahoma  Territory ;  and 
neither  can  It  be  thought  that  the  intent  was 
to  renew,  In  effect,  all  unbarred  causes  of  ac- 
tion existing  in  both  territories  at  the  time 
of  statehood,  although  our  statute,  as  a  law 
of  this  state,  was  not  In  force  anywhere  un- 
til November  16,  1907;  but,  In  view  of  our 
constitutional  requirement  of  uniformity, 
this  appears  to  be  the  only  alternative  to  a 
disregard  of  this  requirement  unleiss,  as  secuns 
reasonable,  our  present  statute  be  given  a 
retrospective  as  well  as  prospective  effect 
throughout  the  state. 

This  subdivision  of  section  3890,  Statutes 
1893  (section  4657,  Rev.  Lews  1910),  is  both 
retrospective  and  prospective,  when  consid- 
ered from  November  16,  1907,  when  It  first 
became  a  law  of  this  state;  and  it  is  ap- 
plicable alike  in  all  cases  of  this  character 
commenced  in  the  courts  of  this  state  since 
statehood ;  but,  if  this  statute  had  shortened 
the  period  of  limitation  prescribed  by  the 
prior  statute  so  as  to  completely  bar  at  the 
time  of  the  admission  of  Oklahoma  to  state- 
hood any  cause  of  action  as  literally  applied, 
the  result  would  be  that  in  such  a  case  time 
would  be  computed  from  the  commencement 
of  the  action  only  back  to  a  point  of  time  at 
which  plaintiff  already  had  had  a  reasonable 
time  within  which  to  commence  his  action, 
as  the  statute  would  be  unconstitutional  and 
void  in  respect  to  time  back  of  that  point. 

For  the  reasons  stated,  I  agree  that  the 


judgment  of  the  trial  court  should  be  k- 
versed. 

SHABP,  J.,  concurs  In  the  above  concot- 
ring  opinion. 


DAVIS  V.  FOLBT.     (No.  6412.) 
(Supreme  0>urt  of  Oklahoma.    July  25, 1916.) 

(Byllabut  hy  th«  Cowrt.) 

1.  JUDGlfENT    (3=3908— AOnon    ON    JUDOUI!!! 

— BiOHT  OF  Action. 
An  action  may  be  maintained  upon  a  judg- 
ment, although  the  judgment  creditor  has  the 
right  to  issue  an  execution  thereon. 

[£d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  %i  1722,  1723;   Dec.  Dig.  «=>ml 

2.  Limitation    of   Actions   €=»2(1) — Aotion 
ON  JuDGiotNT— Limitations. 

An  action  may  be  brought  in  the  courts  of 
this  state  upon  a  Judgment  obtained  in  the 
United  States  court  for  the  Indian  Territory, 
at  any  time  within  10  years  after  the  rendition 
of  such  judgment;  the  proper  statute  of  limi- 
tations appucable  thereto  being  section  4487, 
Mansfield  8  Digest  of  the  Laws  of  Arkansas,  in 
force  in  tlie  Indian  Territory  at  the  time  the 
judgment  was  rendered. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  4>  6 ;  Dec.  Dig.  «=92(1).J 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Tulsa  Count;; 
Ia  M.  Poe,  Judge. 

Action  by  C.  E.  Foley  against  Samuel  G. 
DaVis.  Judgment  for  plaintiff,  and  defead- 
ant  appeals.    Affirmed. 

Blddlson  &  Campbell,  of  Tulsa,  for  plain- 
tiff in  error.  Gray  Carroll,  H.  D.  Mason,  and 
Horace  Speed,  all  of  Tulsa,  for  defendant  in 
error. 

BURFOBD,  C.  On  September  9,  1901.  G. 
B,  Foley  obtained  Judgment  against  Samuel 
a  Davis  in  the  United  States  District  Court 
for  the  Northern  District  of  the  Indian  Te^ 
ritory,  sitting  at  Muskogee,  OkL  On  June 
13,  1911,  Foley  commenced  an  action  against 
Davis  on  said  Judgment  In  the  district  couit 
of  Tulsa  connty,  Okl.  x'he  defendant  dema^ 
red  to  the  petition  which  was  overruled,  and 
then  pleaded  the  statute  of  limitation.  The 
cause  was  submitted  to  the  court  upon  the 
pleadings  and  Judgment  given  for  plaintiff, 
from  which  Judgment  defendant  appeals. 

But  two  questions  are  raised  upon  the  ap- 
peal: First  Gould  the  plaintiff  maintain 
an  action  on  his  Judgment  during  the  time 
that  he  had  the  right  to  issue  an  execution 
thereon?  Second.  Was  the  statute  of  limi- 
tation of  Oklahoma,  extended  In  force  at 
statehood  over  the  whole  state,  comprising 
In  part  what  was  originally  Indian  Terri- 
tory, a  bar  to  plaintifTs  cause  of  action,  or 
Is  the  same  governed  by  that  portion  of 
Mansfield's  Digest  of  the  Laws  of  Arkansas 
in  force  in  the  Indian  Territory  at  the  time 
the  Judgment  was  recovered? 

[1]  Upon  the  first  proposition  we  have  no 
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doubt  of  the  plaintiff' s  right  to  maintain  the 
action.  Although  the  question  has  appar- 
ently not  been  directly  passed  upon  In  this 
state,  actions  upon  Judgments  have  been 
upheld  In  this  court  (Reaves  v.  Turner,  20 
OkL  492,  W  Pac.  548;  Chltty  v.  Glllett,  148 
Pac.  1W8,  L.  R.  A.  1016A,  1181),  and  In  the 
courts  of  the  Indian  Territory  (BUnter  ▼. 
Green,  8  Ind.  T.  761,  49  S.  W.  48).  The  ex- 
act question  raised  has  been  passed  upon 
against  the  contention  of  plaintiff  in  error  by 
the  Carcult  Court  of  Appeals  of  the  Eight 
Clrcnlt  In  Town  of  Fletcher  t.  Hickman,  165 
Fed.  403,  SI  C.  C.  A.  3S3,  and  again  In  the 
same  case  reported  in  Hlclnnan  t.  Fletcher, 
195  Fed.  907,  115  O.  C.  A.  695.  So  the  ques- 
tion was  decided  in  the  same  way,  at  least 
Inferentlally,  In  Gaines  t.  MlUer,  HI  U.  B. 
395,  4  Sup.  Ct  426,  28  L.  Ed.  466,  and  has 
been  directly  passed  upon  In  many  of  the 
states.  See  Hummer  t.  Lamphear,  82  Kan. 
439,  4  Pac  865,  49  Am.  Rep.  491;  Ames  T. 
Hoy,  12  Cal.  11;  Field  t.  Sims,  96  Ala.  640, 
11  South.  763 ;  Davidson  v.  Nebaker,  21  Ind. 
334,  83  Am.  Dec.  360;  Simpson  r.  Cochran, 
23  Iowa,  81,  92  Am.  Dec.  410;  Greathouse 
r.  Smith,  4  lU.  (3  Scam.)  641;  Clark  t.  Good- 
win, 14  Mass.  237;  Sheeham  Go.  t.  Sims,  28 
Mo.  App.  64 ;  Kelly  v.  Hamblen,  98  Va.  383, 
36  S.  E.  491;  Mandlebaum  t.  Gregovich,  24 
Ner.  154,  50  Pac.  849;  Hlclcman  v.  Macon 
County  (u.  C.)  42  Fed.  769;  Denton  v.  Baker, 
79  Fed.  18fr-194,  24  G  C.  A.  476.  Many  other 
authorities  are  collected  In  2  Black  on  Judg- 
ments, f  958,  and  2  Freeman  on  Judgments, 
I  432. 

A  few  of  the  states  of  the  Union  hold  to 
the  other  doctrine,  bat  the  great  weight  of 
authority,  Iwth  at  common  law  and  under 
various  statutes,  is  in  favor  of  the  right  of 
action.  Upon  principle  it  would  seem  that 
the  right  to  sue  upon  a  Judgment  ought  to 
be  maintained.  The  Judgment  Is  an  evidence 
of  Indebtedness  which  the  plaintiff  ought  to 
be  allowed  to  enforce  In  any  lawful  way  pos- 
sible. The  remedy  by  execution  is  but  one 
way  of  enforcing  it;  that  remedy  may  l>e  in- 
adequate. It  is  not  to  be  assumed  that  the 
plaintiff  will  continue  to  renew  his  Judgment 
by  suit  upon  It  where  the  remedy  by  execu- 
tion would  be  to  afford  him  full  rellel  If 
he  does  use  this  right  for  the  purpose  of 
harassing  the  judgment  debtor  such  party 
may  relieve  himself  of  his  embarrassment  by 
paying  the  debt  wliich  the  Judgment  of  the 
court  lias  said  was  Just  and  due  to  the 
plaintiff. 

[2]  The  second  proposition  as  to  the  ap- 
plication of  the  vtatute  of  limitation  is 
clearly  determined  by  Patterson  t.  Rousney, 
No.  4233,  159  Pac.  636,  recently  decided  up- 
on rehearing,  and  not  yet  reported.  In  that 
case  It  was  said: 

"Where  a  pronrtssory  note,  executed  and  pay- 
able in  the  Indian  Territory,  was  subjected  to 
the  running  of  the  statnte  of  limitation  as  con- 
tained in  section  4483,  Mansfield's  Digest,  Stat- 


utes of  Arkansas,  for  a  period  of  time  prior 
to  the  erection  of  the  state,  an  action  was  in- 
stituted tbereon  after  the  admission  of  the 
state  into  the  Union  in  the  courts  of  this  state. 
Held  that  the  cause  of  action  on  said  note  was 
governed,  aa  to  the  length  of  time  necessary  to 
constitute  a  bar  thereto,  by  section  4483,  lUans- 
field's  Digest,  and  not  by  the  laws  of  Oklahoma 
Territory  extended  over  the  state  by  the  Consti- 
tntion." 

The  section  of  Mansfleld's  Digest  in  force 
in  the  Indian  Territory  applicable  to  the 
present  case  is  section  4487,  which  reads  as 
follows: 

"Actions  on  all  judgments  and  decrees  shall 
be  commenced  within  10  years  after  the  cause 
of  action  shall  accrue,  and  not  afterwards." 

It  is  apparent,  therefore,  that  this  being 
the  controlling  statute  of  limitation  under 
the  doctrine  of  Patterson  t.  Rousney,  supra, 
the  plaintiff  brought  bis  action  within  ttmek 
and  the  court  properly  rendered  Judgment 
for  him. 

Judgment  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


MEJROHANTS*  NAT.  BANK  OP  8ALLISAW 

r.  FRAZIER  et  aL    (No.  7479.) 

(Supreme  Court  of  Oklahoma.    July  25,  1916. 

Rehearing  Denied  Aug.  25,  1916.) 

(BvUaInu  iy  the  Oovrt.) 

1.  RxPLiTiiT  ®=>71(2)— -AoTiONS— AoinsBiBU.- 

ITY  OF  EvinENCE. 

In  any  replevin  action,  the  subject  of  In- 
quiry is  the  right  of  possession  to  the  property 
involved,  and  in  the  trial  thereof  any  evidence 
is  admissible  which  properly  determines  the 
ownership  and  the  right  of  possession  tbereot 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  S§  289,  290 ;   Dec.  Dig.  <S=»71(2).] 

2.  Chattel    Mobtoaoes    «=>100(1)  —  Bona 
Fide  Pubchasbbs— RECoan  as  Notice. 

The  chattel  mortgage,  not  acluiowledged  be- 
fore a  notary  public  and  attested  by  only  one 
witness,  where  good  between  the  parties,  is  not 
subject  to  record,  and  if  recorded  is  not  con- 
structive notice  of  its  contents  so  as  to  entitle 
the  mortgagee  therein  named  to  a  lien  superior 
to  0  subsequent  incumbrancer  in  good  faith  and 
without  notice. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent.  Dig.  S|  24&-248,  262;  Dec.  Dig. 
«=»150(1).] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Sequoyah  Coun- 
ty; John  H.  Pitchford,  Judge. 

Action  by  the  Merchants'  National  Bank  of 
Sallisaw  against  G.  F.  Frazler  and  W.  E, 
McConnell  and  others  Intervene.  From  an 
adverse  Judgment,  the  plaintiff  brings  error. 
AfBrmed. 

Franklin  &  Carey,  of  Muskogee,  and  E^ye 
&  Frye,  of  Sallisaw,  for  plaintiff  in  error. 
McOombs  &  McCombs,  of  Sallisaw,  for  de- 
fendants in  error. 

HOOKER,  C.  This  salt  in  replevin  was 
Instituted  by  the  bank  against  G.  F.  Frazler 
to  recover  the  possession  of  certain  personal 
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property  In  wblch  the  bank  claimed  a  spe- 
cial Interest  by  virtue  of  certain  notes  and 
cbattel  mortgagee  executed  by  one  Frazler  to 
other  parties  and  thereafter  assigned  to  the 
bank.  After  the  filing  of  said  action  the  other 
defendants  Intervened  and  claimed  all  of  the 
property  sought  to  be  recovered  In  this  ac- 
tion, and  executed  redelivery  bonds  therefor, 
and  obtained  possession  of  the  property. 

It  appears  from  the  evidence  that  In  1911 
one  W.  S.  Coombs  made  a  contract  for  the 
purchase  of  certain  real  estate  from  one 
John  Coombs,  and  that  W.  S.  Coombs  enter- 
ed into  possession  of  said  property,  and  In 
the  fall  of  1911  made  a  contract  with  Q.  F. 
Frazler  to  cultivate  said  real  estate  for  the 
year  1912,  and  by  the  terms  of  his  contract 
he  obligated  himself  to  furnish  Frazler  cer- 
tain provisions,  etc.,  to  enable  him  to  culti- 
vate said  land,  and  he  also  sold  to  Frazler 
certain  stocl^  and  in  order  to  secure  the  pay- 
ment for  the  stock,  provisions,  and  rent  of 
the  land  the  said  Frazler  executed  to  W.  S. 
Coombs  Ills  note^  and  secured  the  same  by 
diattel  mortgage  on  certain  personal  prop- 
erty. Frazler  took  possession  of  the  real 
estate  under  the  lease,  and  attempted  to 
cultivate  the  same  for  the  year  1912,  but  tn 
the  month  of  May  thereof,  a  flood  destroyed 
the  crop  which  he  had  planted  on  said  place. 
and  thereafter  Frazler  requested  "W.  S. 
Coombs  for  further  assistance.  In  order  that 
he  might  plant  and  cultivate  said  land  in 
crops,  and  it  Is  contended  by  the  defendants  in 
error  that  the  said  W.  S.  Coombs  refused  to 
comply  with  this  request,  and  Informed  the 
defendants  in  error  and  other  parties  that  he 
intended  to  turn  said  place  back  to  his  vendor, 
John  Coombs,  and  sue  him  for  damages  for 
misrepresentations,  and  that  the  said  W.  S. 
Coombs  did  surrender  the  possession  of  said 
place  to  John  Coombs,  and  refused  to  have 
anythhig  further  to  do  with  said  farm,  either 
in  complying  with  ills  trade  with  John 
Coombs  or  in  the  cultivation  of  the  crops  by 
Frazler,  and  that  thereupon  the  defendants 
in  error  McConnell  and  Bradshaw  leased  the 
farm  from  John  Coombs  and  hired  Frazler 
by  the  month  to  work  the  crops,  and  that 
the  crops  thus  cultivated  by  Frazler  on  said 
land  belonged  to  them  and  not  to  Frazler, 
but  upon  the  other  band,  the  bank  contended 
tliat  W.  S.  Coombs  continued  as  the  landlord 
of  Frazler,  and  made  arrangements  whereby 
Frazler  was  enabled  to  cultivate  his  crops, 
and  that  he  did  not  surrender  possession  of 
said  property  until  In  the  fall  of  1912  to 
John  Coombs.  As  to  the  crops  grown  on 
said  property  by  Frazier  in  1912,  an  issue  of 
fact  was  here  raised  between  the  bank,  as 
the  assignee  of  the  note  and  mortgage  given 
by  Frazler  to  W;  S.  Coombs,  and  McConnell 
and  Bradshaw,  claiming  to  have  leased  the 
same  from  John  Coombs  after  the  flood  in 
May,  1912,  the  bank  claiming  a  lien  on  said 
crops  by  virtue  of  the  mortgage  aforesaid, 
and  the  other  to  be  the  absolute  owuw  of  said 


crops  by  virtue  of  a  lease  from  John  CoomtM 
and  having  hired  the  crops  cultivated. 

[1]  Upon  the  evidenot.!  presented  in  the 
trial  below  the  court  found  as  a  fact  that  W. 
S.  Coombs  did  surrender  the  land,  after  the 
flood  In  1912,  to  John  Coombs,  and  that 
Frazler  did  thereafter  work  for  wages  for 
McConnell  and  Bradshaw  in  the  cultivatlou 
of  said  crops,  who  leased  the  same  from  John 
Coombs,  and  that  Frazier  did  not  Iiave  any 
interest  In  said  crops  at  the  time  of  the  insti- 
tution of  this  suit  We  cannot  say  that  this 
evidence  does  not  support  the  finding  of  the 
court  upon  that  proposition.  It  must  be  borne 
in  mind  that  before  the  bank  is  entitled  to 
recover.  It  must  show  that  Frazier  had  an 
Interest  in  the  croi>s,  which  It  did  not  do,  but 
upon  the  contrary  the  court  found  as  a  fact 
that  Frazler  did  not  have  any  such  interest, 
and,  the  finding  of  the  court  being  supported 
by  the  evidence,  this  court  cannot  disturb  the 
same. 

The  position  assumed  by  the  bank  that  the 
evidence  Introduced  by  the  defendants  in  er- 
ror, going  to  show  that  W.  S.  Coombs  aluin- 
doned  the  farm  and  that  John  Coombs  rent- 
ed the  same  to  McConnell  and  Bradshaw 
after  the  flood,  and  that  Frazler  cultivated 
said  crops  for  wages  as  the  servant  of  McCon- 
nell and  Bradshaw,  is  an  attempt  to  vary 
the  terms  of  a  written  contract  is  not  well 
taken,  and  Is  not  tenable  in  this  case.  If 
any  one  without  his  consent  cultivated  the 
land  of  W.  S.  Coombs  in  1912,  the  law  affords 
him  a  remedy  to  collect  his  rent,  but  that 
fact  of  Itself  cannot  give  Fra/Jer  an  interest 
In  the  crops  growni  thereon,  when  as  a 
matter  of  fact  he  did  not  have  any.  Some 
one  might  be  Uable  to  him  for  rent,  but  that 
would  not  give  the  bank  here  a  lien  upon  the 
crops  by  virtue  of  a  mortgage  given  by 
Frazier  as  claimed  by  the  bank. 

It  is  also  urged  that  the  title  of  the  land- 
lord cannot  be  disputed  in  this  case  by 
Frazler,  and  that  the  defense  offered  by 
Frazler  and  his  codefendants,  to  the  etre<^ 
that  W.  S.  Coombs,  after  the  flood  In  May, 
1912,  ceased  to  be  the  landlord  of  Frazler,  is 
not  permissible.  In  Welchl  v.  Johnson,  27 
OkL  520, 112  Pac.  989,  this  court  said: 

"It  is  a  general  rule  that  a  tenant  who  does 
not  sarrender  back  to  bis  landlord  possession  of 
the  demised  premises  will  not  be  permitted,  so 
lone  as  he  holds  the  possession  woicb  be  orig- 
inally derived  from  his  landlord,  to  deny  hia 
landlord's  title.  But  this  rule  is  limited  to  the 
title  that  the  landlord  bad  at  the  inception  of 
the  tenancy.  The  tenant  is  only  estopped  to 
deny  that  which  he  has  once  admitted.  When 
be  takes  posseEslon  under  the  landlord,  he  there- 
by admits  the  tide  under  which  the  landlord 
then  holds,  and  the  landlord's  right  to  execute 
thb  contract  under  which  defendant  takes  pos- 
session ;  and  the  tenant  is  forbidden  to  there- 
after deny  such  title  or  right  as  long  as  he  re- 
tains possession  of  the  premises  and  enjoys  the 
benefit  of  the  contract ;  but  he  may  show  that 
the  right  and  title  of  the  landlord  exiating  at 
the  creation  of  the  tenancy  has,  since  that  time 
been  terminated,  expired,  or  extinguished." 

See,  also,  Indian  Land  &  Trust  Oou  T.  Ctem- 
ent,  22  OkL  40,  109  Pac  10681. 
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In  24  Cyc.  981,  it  Is  ndd: 

"The  rule  that  a  tenant  will  not  be  permittetl 
to  deny  his  landlord's  title  so  Ion;;  as  he  holds 
the  possesaon  originally  derived  from  him  does 
sot  forbid  the  tenant  from  showing  that  the 
landlord's  title  has  expired  or  been  extinguish- 
ed since  the  creation  of  the  tenancy.  The  ten- 
ant may  show  that  the  landlord's  estate  has  ex- 
pired by  limitation  since  the  creation  of  the  ten- 
ancy, as  by  the  death  of  the  landlord." 

The  same  author  at  page  962  said: 
"A  tenant  may  show  that  the  title  of  his  land- 
lord under  which  he  entered  has  passed  by  oi>- 
eration  of  law  to  a  third  person,  and  that  ue 
holds  under  the  new  owner.' 

See  Farris  t.  Houston,  74  Ala.  162 ;  Rhyne 
V.  Guevara,  67  Mls8. 139,  6  South.  736 ;  Walk- 
er T.  msher,  117  Mich.  72,  75  N.  W.  144; 
Lancashire  v.  Masoo,  75  N.  O.  455;  and 
other  anthorlties  cited  In  notes  80  and  81, 
poge  052  of  24  Qyc. 

This  rule  la  also  approved  by  Underhlll 
pages  027  and  934  of  bis  work  on  Landlord 
and  Tenant. 

Under  the  authorities  it  was  permissible 
for  Frazier  and  the  codefendants  to  show 
tliat  W.  8.  Coombs  had  surrendered  or  aban- 
doned the  title  which  be  claimed  to  the 
property  at  the  time  he  made  the  contract 
n-lth  G.  F  Frazier  to  cultivate  the  same, 
and  under  which  Frasier  took  possession  of 
said  property.  The  trial  court  having  found 
ttUs  issue  adverse  to  the  bank,  and  there 
being  uo  error  apparent  to  us,  the  Judgment 
of  the  lower  court  upon  this  issue  Is  affirmed. 

The  same  situation  presents  Itself  as  to 
the  contentions  of  Allen-Mayer  Bros,  and 
Anderson  Skipper. 

[2]  Upon  the  Issue  between  the  bank  and 
W.  E.  McConnell,  who  claimed  to  be  the 
owner  of  the  two  mules  in  question,  another 
proposition  is  presented.  This  mortgage  to 
HcConneil  was  executed  In  1910,  and  the 
same  wan  never  acknowledged,  and  is  at- 
tested by  the  signature  of  one  witness.  Un- 
der the  law  then  in  force  this  mortgage  was 
not  entitled  to  record,  and  although  It  was 
erroneously  placed  upon  record,  the  same  did 
not  give  constructive  notice  of  its  existence 
to  subsequent  incumbrancers  in  good  faith. 
The  record  here  shows  that  in  1912,  W.  S. 
Coombs  sold  certain  personal  property  to 
Frazier,  and  furnished  him  certain  provi- 
sions In  order  to  secure  which  Frazier  ex- 
ecuted a  mortgage  to  him  upon  the  mules, 
being  the  same  property  claimed  by  McCon- 
nel  in  this  action.  Under  this  evidence  we 
are  unable  to  say  that  the  claim  of  McCon- 
nell, based  upon  said  mortgage,  is  superior 
to  that  of  the  bank,  for  the  contrary  is  true 
unless  W  S.  Coombs  knew  at  the  time  said 
mortgage  was  executed  to  him,  that  McCon- 
nell had  a  mortgage  on  said  property.  The 
bank  here  holds  the  note  and  mortgage  as 
an  innocent  purchaser  before  maturity,  and 
without  any  notice  of  intervening  equities; 
and,  unless  it  can  be  shown  that  W.  S. 
Coombs  knew  of  the  existence  of  the  McCon- 


mli  mortgage  at  the  time  Frasler  executed 
this  mortgage  to  him  In  1012  upon  the  mules 
in  question,  the  bank  Is  entitled  to  recover 
the  possession  of  said  mules.  The  judgment 
of  the  trial  court  In  favor  of  W.  E.  McCon- 
nell and  against  the  plaintiff  in  error  as  to 
the  two  mules  is  reversed  and  remanded, 
bnt  affirmed  as  to  the  black  horse,  and  the 
Judgment  of  the  court  in  all  other  matters 
is  affirmed. 

TKB  CURIAM.    Adopted  In  whole. 


WILLIAMS  T.  GIBSON  BROS.     (No.  7655.) 
(Supreme  (%urt  of  Oklahoma.    Aag.  8,  1916.) 

(Bvllalus  hv  the  Covrt.) 

1.  Replevin    <S=>150(4)— Action— Ibstjes    and 
Pboof 

Under  a  general  denial  in  a  replevin  action, 
the  defendant  may  make  any  defense  which  will 
defeat  the  plaintiff's  claim  of  light  to  possession 
as  against  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  II  2r.J-277;   Dec  Dig.  «=»e»(4).l 

2.  Pleadtno  «=3345(2)— Jin>ainNT  on  Plkad- 
IMOS— Ahsweb. 

In  an  action  in  replevin,  the  defendant  an- 
swered by  general  denial  and  in  addition  plead- 
ed affirmative  defenses.  In  the  latter  he  admit- 
ted the  execution  and  ddivery  of  the  note  antl 
mortgage,  default  in  payment  of  which  is  made 
the  basis  of  plaiutio^s  claim  to  li^t  of  pos- 
session Held,  that  such  answer  raises  a  ques- 
tion of  fact,  and  a  judgment  rendered  upon  the 
pleadinga  is  improper 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  1056;   Dec.  Dig.  «s>345(2).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Garvin  County; 
W.  R.  Wallace,  Judge. 

Action  by  Gibson  Bros,  against  B.  H.  Wil- 
liams. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

J.  W.  Field  and  Geo.  I.  Jordan,  both  of 
Pauls  Valley  for  plaintiff  in  error.  O.  W. 
Fatchell,  of  Pauls  Valley,  and  Stephen  O. 
Treadwell,  of  Oklahoma  City,  for  defendant 
in  error 

EDWARDS,  O.  The  plalntfft  below 
brought  a  simple  action  in  replevin,  based 
upon  a  promissory  note  secured  by  a  chattel 
mortgage.  The  pleadings  disclose  that  the 
note  and  mortgage  were  the  Joint  obligation 
of  B.  G.  Sublette  and  B.  H.  Williams,  and 
the  property  mortgaged  the  Joint  property 
of  said  parties.  The  answer  of  the  defend- 
ant is:  First,  a  general  denial;  second,  the 
defendant  pleads  that  the  note  and  mortgage 
sued  on  are  the  Joint  obligation  of  the  de- 
fendant and  E.  O.  Sublette,  and  that  the 
plaintiff,  without  the  knowledge  or  consent 
of  the  defendant,  had  executed  to  said  Sub- 
lette a  release  upon  certain  of  the  property 
mortgaged,  and  bad  released  said  Sublette 
from  personal  liability  on  the  note ;    third. 


4s»For  otbar  cum  ue  tun*  topic  and  KBY  -NOUBEIR  la  all  K*y-Mamb«r«d  OltMts  and  IntaMS 


Digitized  by 


Google 


660 


169  PACIFIC  EBPOETEB 


(Okl. 


the  defendant  alleges  that  on  the  27tta  (lay 
of  May,  1914,  the  note  and  mortgage  set  up 
as  a  basis  of  plaintiff's  action  were  canceled 
and  settled  by  a  new  contract,  a  copy  of 
which  is  attached  to  the  answer  as  a  part 
thereof.  The  said  contract,  however,  appears 
to  be  no  more  than  an  extension  agreement 
of  the  original  note  and  mortgage  between 
the  plaintiff  and  defendant.  No  reply  was 
filed  to  tills  answer,  but  the  plaintiff  filed  a 
motion  for  Judgment  on  the  pleadings,  which 
motion  was  sustained,  and  Judgment  enter- 
ed In  favor 'of  plaintiff  for  the  possession  of 
certain  of  the  personal  property  mortgaged 
and  involved  in  the  action,  and  for  costs. 
The  defendant  filed  a  motion  for  new  trial, 
which  was  overruled,  and  in  due  time  the 
case  was  appealed  to  this  court.  The  only 
error  assigned  is  that  the  court  erred  In  ren- 
dering Judgment  on  the  pleadings.  The  ar- 
gument by  plaintiff  in  error  upon  this  as- 
signment is  that  the  defense  set  up  In  the 
second  and  third  counts  of  the  answer  do 
not  affect  the  general  denial  pleaded  in  the 
first  count,  and  that  as  a  general  denial  in 
an  action  in  replevin  puts  in  issue  every  ma- 
terial allegation  of  the  petition,  It  was  mani- 
fest error  to  render  a  Judgment  on  the 
pleadings. 

11]  It  is  well  settled  that  under  a  general 
denial  in  a  replevin  action,  a  defendant  may 
interpose  any  defense  which  will  defeat  the 
plaintiffs  claim:  Payne  v.  McCormlck  Harv. 
Co.,  11  Okl.  318,  66  Pac.  287 ;  Broyles  v.  Mc- 
Inteer,  29  OkL  769,  120  Pac.  283 ;  Bancroft- 
Whitney  Co.  V.  Mayfleld,  36  Okl.  536,  129 
Pac.  702 ;  De  Hart  OU  Co.  v.  Smith,  42  OUL 
201,  140  Pac.  1154;  Fronds  v.  Guaranty 
State  Bank,  44  Okl.  446,  145  Pac.  324. 

[2]  It  is  true  that  In  an  action  In  replevin 
a  general  denial,  filed  by  way  of  answer, 
might  be  coupled  with  such  admissions  as 
would  render  a  Judgment  on  the  pleadings 
proper.  In  the  case  at  bar,  however,  we  do 
not  think  this  condition  exists.  The  only  ad- 
mission materially  affecting  the  general  de- 
nial Is  the  admission  of  the  execution  of  the 
note  and  mortgage,  and  if  the  second  count 
of  the  answer  be  held  insufficient,  the  fur- 
ther admiasion  that  a  portion  of  the  indebt- 
edness represented  thereby  is  unpaid.  But, 
with  these  admissions,  the  general  denial  is, 
we  think,  still  sufficient  to  put  in  issue  the 
right  of  plaintiff  to  the  possession  of  the 
property  mortgaged.  In  the  case  of  First 
State  Bank  of  MannsvUle  v.  HoweU  et  aL, 
41  OkL  216,  187  Pac.  667,  It  is  said: 

"Judgment  on  the  pleadings  is  a  permissible 
practice  in  the  courts  of  this  Jurisdiction  when 
the  state  of  the  pleadings  warrant  sucli  disposi- 
tion of  the  case.  The  case  in  hand  being  one  In 
replevin,  the  gist  of  the  action  is  the  wrongful 
detention  of  tbe  property.  Defendants  answer- 
ed by  general  denial,  end,  in  addition,  pleaded 
affirmative  defenses.  In  tbe  Intter  they  admit 
the  execution  and  delivery  of  tbe  notes  and 
mortgage,  default  in  payment  of  which  is  made 
the  basis  of  plaintiff's,  daim  to  the  right  of  pos- 


session. At  any  event.  It  was  Incumbent  on 
plaintiff,  before  it  could  recover,  to  establish  its 
right  of  possession.  Even  though  tbe  special 
defenses  set  up  in  the  answer  should  fail,  yet 
the  defendants,  under  tbe  general  denial,  had 
a  right  to  defeat  plaintiff's  claim  by  showing 
right  of  possession  in  some  third  party.  Hence 
such  an  answer^  containing  different  defenses, 
is  not  an  inconsistent  pleading;  in  replevin,  and, 
where  an  issue  of  fact  is  raised,  as  it  was  in 
this  case,  by  the  general  denial,  it  is  not  error 
for  the  trial  court  to  overrule  a  motion  for 
judgment  on  the  pleadings.  Ordinarily  a  mo- 
tion for  judgment  on  the  pleadings  is  proper 
where  the  answer  admits,  or  leaves  wholly  un- 
denied,  the  material  allegations  of  the  petition; 
but  in  this  case  no  such  condition  exists.  It 
might,  in  some  cases,  be  proper  to  award  judg- 
ment OB  the  pleadings  where  the  answer  does 
not  deny  aU  the  facts  alleged,  but  denies  legal 
conclusions  only ;  but  we  are  again,  in  tlii$ 
case,  met  with  the  principle  that  a  general  de- 
nial in  replevin  puts  in  issue  every  foct  pleadM 
in  tbe  petition." 

Even  though  the  plaintiff  in  error  admits 
the  execution  of  the  note  and  mortgage  set 
up  as  a  basis  of  the  cause  of  action,  and 
that  the  same  are  tmpald,  there  might  still 
be  sufficient  reasons  why  the  plaintiff  be- 
low would  not  be  entitled  to  the  possession 
of  the  property,  and  these  reasons  the  plain- 
tiff in  error  might  show  under  the  general 
denial  pleaded;  but  whether  or  not  such 
reasons  existed,  the  answer  raises  a  questiou 
of  fact,  and  a  Judgment  on  the  pleadings 
was  Improper.  Noland  v.  Owens,  13  OkL 
408,  74  Pac.  964;  Fent(Hi  v.  Burleson,  33 
OkL  230,  124  Pac.  1087 ;  Peck  v.  First  Na- 
tional Bank,  150  Paa  1039 ;  Shlpman  v.  Por- 
ter, 149  Pac.  901. 

For  the  reasons  assigned,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 


HEFFNER  et  aL  t.  HARMON.     (Na  7547.) 

(Supreme  Court  of  Oklahoma.    July  11,  1916. 
Rehearing  Denied  Aug.  25,  1916.) 

(Byllahut  by  the  Court.) 

1.  Indians   «=»13— Cowvbtanceb— Mihobs— 
Effect  of  ENBOLi,intNT. 

"Under  Act  May  27,  1008,  c.  199,  S  3,  35 
Stat.  313,  providing  that  the  enrollment  records 
of  the  Commissioner  to  the  Five  Civilized  Tribes 
should  be  conclusive  evidence  as  to  the  age  of 
an  enrolled  citizen  or  freedman,  the  enrolhnent 
record,  giving  tbe  age  of  an  Indian  as  9  years, 
is  conclusive  that  on  that  date  he  had  passed 
bis  ninth  birthday  and  bad  not  yet  reached  his 
tenth,  but  is  not  conclusive  that  he  was  exact- 
ly 9  years  of  age  on  that  day,  and  does  not  es- 
tabli^  that  be  was  a  minor  when  be  made  a 
conveyance  of  land  one  month  less  than  12  years 
thereafter." 

[Ed.    Note.— For    other    cases,    see    Indians, 
Cent  Dig.  |  90;    Dec.  Dig.  «=>13.] 

2.  Statutes  9s»219  —  Enbollmrnt  of  In- 
dians—Ezbchtivb  CoNsnrB-DCTioN. 

"A  ruling  of  the  Commissioner  of  the  Genei^ 
al  Land  Office  that  the  department  sfaoold  hold 
that  the  age  of  a  citizen  of  the  Five  Civilized 
Tribes  as  given  in  tbe  application  for  enroll- 
ment should  be  construed,  for  the  purposes  of 
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the  (roTemment,  as  representing  the  age  of  the 
applicant  at  that  time,  and  that  the  date  of  the 
application  should  be  held  to  be  the  anniversary 
of  the  date  of  the  birth,  except  where  the  rec- 
ords ahow  otherwise,  was  not  a  construction  of 
Act  May  27,  1908,  c.  190,  |  3.  36  Stat.  813, 
providing  that  the  enrollment  should  be  con- 
clusive evidence  as  to  the  age  of  the  Indian 
and  entitled  to  weight  as  a  construction  by  the 
department  having  charge  of  the  enforcement 
of  the  act,  but  was  merely  an  administrative 
plan,  adopted  for  the  purposes  of  the  govern- 
ment and  does  not  render  the  enrollment 
showing  the  a^e  only  by  years  conclusive  as  to 
the  date  of  birth  against  a  purchaser  of  land 
firom  the  Indian." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  gg  290,  207 ;   Dec.  Dig.  i3=>219.] 

Commissioners'  Opinion,  Dtvision  Na  8. 
Brror  from  District  Court,  Mowata  County; 
T.  Ii.  Brown,  Judge. 

Action  by  G.  C.  Harmon  agaliiBt  Lula  M. 
HetTBer  and  another.  Judgment  for  plalntUC, 
and  defendants  bring  error.  Reveised  and 
remanded  for  new  triaL 

Seymour  Blddle,  of  Vlncennee,  Ind.,  A.  D. 
Bennett,  of  Vinlta,  and  C.  B.  Mitchell,  of 
Oswego,  Kan.,  for  plaintiffs  In  error.  Glass 
&  Weaver,  of  Nowata,  and  Gray  &  McVay, 
of  OUalioma  City,  for  defendant  in  error. 

HOOKER,  O.  The  defendant  in  error,  O.  0. 
Harmon,  instituted  bis  suit  in  the  district 
court  of  Nowata  county  against  Lula  M. 
Heffner  and  David  Eitchen,  plaintifCs  in  error, 
and  lu  bis  petition  be  alleged  that  he  was 
the  owner  of  the  real  estate  involved  here, 
and  that  he  obtained  his  title  from  the  gran- 
tee of  Robert  Boss,  who  was  a  freedman  and 
an  allottee  of  tlie  Cherokee  Nation;  that  he 
became  the  owner  of  said  property  on  the 
30th  day  of  October,  1912,  and  had  been  the 
owner  thereof  from  that  time  until  the  insti- 
tution of  the  suit;  that  the  defendant,  Lula 
M.  Heffner,  claimed  and  held  an  oil  and  gas 
lease  covering  said  lands  of  date  February 
21,  1912,  and  that  David  Ktcheu  held  a  deed 
of  conveyance  covering  said  lands  of  date 
April  30,  1910,  and  the  plaintiff  In  this  ac- 
tion sought  to  set  aside  and  declare  said  oil 
lease  and  conveyance  void  for  the  reasou  that 
they  were  executed  by  Robert  Ross,  the  al- 
lottee of  said  land,  while  he  was  a  minor, 
and  for  that  reason  the  same  was  void.  The 
said  Lula  M.  Heffner  filed  an  answer,  in 
which  she  interposed  a  general  denial,  and 
further  answered  that  she  held  an  oU  and 
gas  lease  upon  said  land  of  date  February 
21,  1012,  and  asserted  its  validity.  She  fur- 
ther alleged  that  if  said  oil  and  gas  lease 
was  executed  by  Robert  Ross,  the  allottee, 
before  be  bad  reached  the  age  of  21  years, 
the  plaintiff,  C.  C.  Harmon,  had  ratified  and 
conceded  said  lease  as  valid,  and  had  recog- 
nized the  validity  and  existence  thereof  on 
October  28,  1912,  on  wliich  date  the  grantor 
of  the  said  C.  C.  Harmon,  to  wit.  Mark 
Matheson,  secured  a  warranty  deed  of  con- 
veyance, covering  said  lands  tiom  said  allot- 
tee, Robert  Ross,  and  that  by  the  terms  of 
■aid  warranty  deed  took  said  lands  and  ac- 


cepted said  deed  subject  to  said  oil  and  gas 
lease  so  held  by  the  said  Lula  M.  Heffner. 
She  further  averred  that  the  clause  which  the 
allottee,  Robert  Roes,  caused  to  be  incorporat- 
ed in  said  deed  had  been  changed  by  the  said 
Harmon,  and  that  by  reason  of  the  accept- 
ance of  said  deed  with  this  clause  inserted, 
whereby  the  said  Harmon  accepted  said 
property  subject  to  the  oil  and  gas  lease  of 
the  said  Lula  M.  Heffner,  did  now  estop  said 
Harmon  from  denying  the  validity  of  said 
lease,  and  she  further  alleged  that  the  issues 
as  to  the  alterations  and  erasures  of  the 
recital  and  exception  of  the  oil  and  gas 
lease  of  Lula  M.  Heffner  In  the  said  deed 
of  conveyance  made  by  the  said  Ross  to 
Matheson,  as  the  grantee  of  said  Harmon  on 
the  28th  day  of  October,  1012,  had  been  decid- 
ed and  finally  adjadicated  in  case  No.  1466, 
in  tlie  district  court  of  Nowata  county,  and 
she  pleaded  the  Judgment  as  res  adjudicata 
here.  A  reply  was  filed  to  said  answer,  and 
thereafter  the  cause  was  tried  to  the  court 
without  a  Jury,  and  a  Judgment  was  awarded 
by  the  court  in  favor  of  the  said  Harmon 
and  against  the  plaintiffs  in  error,  to  reverse 
which  an  appeal  is  had  to  this  court 

It  appears  from  tlie  evidence:  (1)  That  on 
February  21.  1012,  Robert  Ross  executed 
an  oil  and  gas  lease  to  the  property  involved 
here  to  Lula  M.  Heffner ;  (2)  that  on  October 
28,  1012,  Robert  Ross  executed  a  warranty 
deed  of  conveyance  to  Mark  Matheson; 
(3)  that  on  the  same  date,  October  28,  1912, 
Sarah  Ross  executed  a  quitclaim  deed  to 
Mack  Matheson;  (4)  that  on  October  30,  1912, 
Mark  Matheson  and  wife  executed  a  war- 
ranty deed  to  C.  C.  Harmon;  (S)  that  on 
March  19,  1013,  Robert  Ross  executed  a  war- 
ranty deed  to  Lula  M.  Heffner. 

[1,2]  It  was  Incumbent  upon  the  plaintiff 
below  to  establish  by  competent  evidence  that 
the  allottee,  Robert  Ross,  was  a  minor  at 
the  time  he  executed  the  oil  and  gas  lease  to 
Lula  M.  Heffner,  on  February  21,  1012.  In 
an  effort  to  do  this  he  introduced  the  enroll- 
ment record  of  the  Commissioner  to  the  Five 
Civilized  Tribes,  and  according  thereto  the 
said  Robert  Ross,  the  allottee,  was  enrolled 
as  of  10  years  of  age  on  April  4tb,  1901. 
The  lower  court  held  that  Robert  Ross  be- 
came of  age  on  April  4,  1912,  and  that  the 
lease  executed  by  him  on  February  21,  1912, 
was  void  for  the  reason  that  he  was  a 
minor  at  the  time  of  its  execution.  We  do 
not  think  that  the  lower  court  was  Justified  in 
finding  from  this  evidence  here  that  Rob^t 
Ross  arrived  at  his  majority  on  the  4th  of 
ApiU,  1912,  and  not  before.  This  question 
was  before  the  Orcuit  Court  of  Api>eals  for 
the  Eighth  Circuit  in  the  case  of  McDaniel  v. 
HoUand,  reported  in  230  Fed.  048,  and  it  is 
there  said: 

"The  right  of  the  plaintiff  to  recover  posses- 
sion of  the  land  in  controversy  is  based  upon 
the  foHowlng  claim:  That  the  enrollment  record 
shows  the  age  of  Robert  Lee  Holland  to  have 
been  9  years  at  the  date  of  enrollment,  to  wft: 
October  11,  1900,  and  also  that  this  date  was 
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his  ninth  birthday.  Hence  Holland  ironld 
not  arrive  at  the  age  o{  21  years  until  October 
11,  1912 ;  therefore  hig  deed  to  DIcDaniel,  made 
on  the  25th  of  September  of  that  year,  is  null 
and  void  under  tne  act  of  Congress  of  May 
27,  1908.  The  Important  question,  therefore, 
is  whether  the  evidence  introduced  at  the  trial 
showed  the  plaintiff,  Robert  Lee  Holland,  to 
have  been  less  than  21  years  of  age  when  he 
executed  and  delivered  the  deed  to  McDaniel  for 
the  land  in  question,  nnd  not  whether  he  was  9 
years  of  age  on  October  11th,  the  date  of  his 
enrollment.  Section  3  of  the  above  act  of  Con- 
gre.88  provides:  "rhat  the  rolls  of  citizenship 
and  of  freedmen  of  the  Five  Civilized  Tribes  ap- 
proved by  the  Secretary  of  the  Interior  shall  be 
conclusive  evidence  as  to  the  quantum  of  In- 
dian blood  of  any  enrolled  citizen  or  freodman  of 
aaid  trilies  and  of  no  other  persons  to  determine 
questions  arising  under  this  act,  and  the  en- 
rollment records  of  the  Commissioner  to  the 
Five  Civilized  Tribes  shall  hereafter  be  con- 
dusive  evidence  as  to  the  age  of  said  citizen  or 
freedmen.'  We  may  accept  the  record  introduc- 
ed as  conclusive  that  the  plaintiff  was  9  years  of 
age  at  the  date  of  the  enrollment  October  11, 
1900;  bat  this  does  not  prove  that  he  was  a 
minor  on  September  25,  1912,  as  the  finding 
by  the  Commission  that  he  was  9  ;^ears  of  age  on 
October  11,  1900,  is  entirely  consistent  with  the 
fact  that  he  had  arrived  at  the  age  of  9  years 
at  any  time  within  1  year  prior  to  October  11, 
1900,  for  after  arriving  at  the  age  of  9  years 
he  would  be  9  until  he  arrived  at  the  age  of  10, 
which  would  be  a  period  of  1  yean  The  claim 
on  llie  part  of  counsel  for  plaintiff  that  the 
date  October  11,  1900,  must  be  conclusively 
held  to  be  the  ninth  birthday  of  the  plaintiff 
seems  to  have  arisen  in  this  way:  On  the  24th 
day  of  August,  1008,  and  within  one  month  aft- 
er the  act  of  May  27,  1908,  above  referred  to, 
went  into  effect,  Mr.  Lenpp,  Commissioner  of 
the  General  I>and  Office,  addressed  tlie  follow- 
ing letter  to  the  Secretary  of  the  Interior: 
"Land  5C330— 1908  B.  B.  H. 

August  24,  1908. 

"Subject:    Computation  of  Ages  of  Citizens  of 
Five  Civilized  Tribes. 

"  'The  Honorable,  the  Secretary  of  the  In- 
terior: Sir;  I  have  the  honor  to  invite  your 
attention  to  the  inclosed  letter  of  August  14, 
1908,  from  J.  G.  Wrigjht,  Commissioner  to  the 
Five  Civilized  Tribes,  inclosing  letters  from  K. 
D.  Wellborne,  Chickasha,  Okla.,  of  August  12, 
1908,  and  C.  D.  Wolfe,  Wewoka,  OUa.,  of 
August  13,  1006,  asking  that  a  rale  be  laid 
down  for  a  computatiou  of  the  ages  of  citizens 
of  the  Five  Civilized  l^ibes.  He  sa^rs  that 
these  are  but  two  of  numerous  inquiries  that 
he  has  received  regarding  the  same  subject, 
and  he  believes  that  the  department  should  pass 
on  the  question  at  an  early  date.  He  presents 
the  proposition  in  this  manner:  Whether  a 
citizen  of  the  Cherokee  Nation  whose  age  ap- 
pears on  the  final  roll  as  fourteen  years,  the 
roll  being  approved  as  of  September  1,  1902, 
should  be  considered  as  not  having  reached  his 
majority  until  September  1,  1908,  even  though 
it  could  be  clearly  established  that  he  was  bom 
on  April  15,  1887,  and  would  bo  twenty-one 
years  of  a^e  on  April  15,  1908.  He  reports 
that  there  is  nothing  in  the  records  of  his  of- 
fice to  establish  the  exact  age  of  any  citizen 
except  where  birth  affidavits  have  been  required, 
and  in  all  these  cases  the  persons  in  connection 
with  whose  enrollment  such  aifidavits  were  re- 
quired, still  lock  several  years  of  their  major- 
ity. In  the  other  cases,  testimony  was  taken 
regarding  the  age  of  persons  for  whom  applica- 
tion was  made,  but  Uie  answer  given  in  every 
case,  so  for  as  an  examination  of  the  records 
shows,  is  given  in  years  only,  and,  while  the 
age  ia  probaUy  that  of  the  nearest  year,  Mr. 
Wright  says  he  believes  that  it  may  refer  to 
0»  age  of  tbe  applicant  on  his  Itst  birttiday  .or 


his  next  subsequent  birthday,  and  he  expr 
the  opinion  that  this  character  of  record  leaves 
the  question  of  age  in  doubt.  It  is  very  seldom 
tliat  a  person  on  being  asked  his  own  age,  or 
the  age  of  any  one  else,  gives  any  other  than 
the  age  at  the  last  birthday.  The  rule  ia  so  uni- 
versal, in  the  opinion  of  toe  office,  as  to  justify 
a  holding  that  in  all  cases  where  the  age  of  a 
minor  is  given  by  pareuta  or  relatives,  tJie  age 
given  relates  to  tne  last  preceding  birthday. 
The  act  of  Congress  approved  May  27,  1908 
(PubUc  No.  140)  provides  (section  3):  "•  •  • 
The  curoUment  records  of  the  Commissioner  to 
the  Five  Civilized  Tribes  shall  hereafter  be  con- 
clusive evidence  as  to  the  age  of  said  citizen  or 
freedman."  It  was  necessary  tliat  a  rule  be 
laid  down  with  reference  to  the  determining  of 
ages  of  enrolled  minors  in  tbe  Five  Civilized 
tribes  to  prevent  the  production  of  fraudulent 
proof  as  to  age  by  persons  who  purported  to 
take  advantage  of  the  lack  of  age  and  experience 
of  allottees,  and  Congress  decided  that  the  rec- 
ords of  the  Commissioner  to  the  Five  Civilized 
Tribes  should  be  the  criterion  of  age  because  the 
presumption  would  be  that  at  the  time  applica- 
tion was  made  for  enrollment  no  circumstanc- 
es existed  that  tended  to  induce  misrepresenta- 
tions regarding  the  ages  of  persons  m  behalf 
of  whom  proof  was  being  submitted.  The  office 
recommends  that  the  department  hold  that  the 
age  of  any  citizen  or  freedman  of  the  Five  Civil- 
ized Tribes  as  given  in  the  application  for  en- 
rollment shall  be  construed  for  the  purposes  of 
the  {Tovernment,  as  representing  the  age  of  the 
applicant  at  that  time,  and  that  the  date  of  the 
application  shall  be  held  to  be  the  anniversary 
of  the  date  of  birth,  except  where  the  records 
show  otherwise. 

•"Very  respectfully, 

*"F.  K  Lenpp,  Commissioner.* 
"On  Au^st  27,  1908,  the  recommendation  of 
the  Commissioner  was  approved  by  the  Secre- 
tary of  the  Interior.  This  recommendation  of 
the  Commissioner,  approved  by  the  Secretary, 
is  claimed  to  be  a  construction  of  section  3  of 
the  act  of  May  27,  1908,  by  the  department  of 
the  government  having  charge  of  the  aiforoe- 
mcnt  thereof,  and  as  such  to  be  entitled  to  great 
weight,  but  the  clause  reading,  'and  that  the 
date  of  the  application  shall  be  held  to  be  the 
anniversary  of  the  date  of  birth  except  where 
the  records  show  otherwise,'  was  not  a  con- 
struction of  the  statute,  but  was  a  plan  adopt- 
ed by  the  Land  Department  'for  the  purposes 
of  the  goremment,'  in  the  administration  of 
tlie  duties  devolved  upon  it  in  connection  with 
Indian  lands.  It  may  be  conceded  to  have  been 
a  convenient  plan  for  the  purposes  of  the  gov- 
ernment, and  no  doubt  as  oetween  the  govern- 
ment and  the  Indian  it  was  workable,  bat  as 
against  the  defendants  in  this  action  it  was, 
and  is,  a  pure  fiction,  not  supported  by  even  a 
probability.  If  in  this  case  the  question  was 
whether  or  not  the  plaintiff  was  9  years  of 
age  on  October  11,  1000,  the  judgment  of  the 
Commission  under  the  statute  would  be  condu- 
sive,  but  as  we  have  before  indicated  tliat  is 
not  the  question,  llie  question  here  is,  Was 
the  plaintiff  a  minor  on  September  25,  1912? 
That  question  the  enrollment  record  introduced 
in  evidence  did  not  determine,  and,  of  course, 
is  not  conclusive.  The  enrollment  record  in- 
troduced in  evidence  left  the  date  of  birth  of 
the  plaintiff  an  open  question  to  be  established 
by  competent  evidence." 

In  the  instant  case  tbe  age  of  the  allottee 
on  February  21,  1912,  was  an  important 
question  to  be  determined.  The  date  of  the 
birtb  of  Robert  Robs  was  an  open  question 
to  be  decided  by  oooy)etent  evidence.  Under 
tbe  record  here,  tbere  was  no  competent 
evidence  from  wbklb  tbe  trial  conrt  could  de- 
termine tbat  Robert  Roaa  woa  not  of  age  on 
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February  21,  1912,  the  day  uppa  which  he 
executed  the  gas  lease  to  Lula  M.  HefCner. 
For  these  reasons  the  Judgment  of  the  lower 
court  should  be  reversed,  and  this  cause  re- 
manded for  a  new  trial,  In  oitler  that  the 
parties  may  Introduce  competent  evidence, 
seeUns  to  establish  the  age  of  the  allottee, 
Bobert  Rets,  on  February  21. 1912. 

PER  CUBIAM.    Adopted  in  whole. 


liONO  et  aL  V.  McFABUN  et  «L 

(No.  6801.) 

(Supreme  Court  of  Oklahoma.    June  6,  1916. 

Bebearing  Denied  Aug.  28,  1916.) 

(Syllabut  Iv  the  Court.) 

L  PUtADINQ    «=>364(6)— SUBPLUBAGB— StbIK- 
INO    OlIT. 

Petition  examined,  and  htid:  That  certain 
allegations  therein  contained  are  surplusage, 
•nil  that  the  court  did  right  in  strildng  them 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Oent.  Dig.  II  liei,  1162;  Dec.  Dig.  «=a364(C).] 

2.  PuSADiRO  9=9362(5)  —  MonoNB—STBiKiNa 

Out  AUKRDIIIMT. 

Where  plaintiffs  obtained  leave  to  amend 
their  petition  by  making  it  more  definite  and 
certain  in  certain  particulars  ordered  by  the 
court,  and  the  amendment  fails  so  to  do,  held, 
that  the  court  did  right  in  striking  the  amend- 
ment from  the  files. 

[Ed.  Noti.— For  other  cases,  see  Pleading, 
Dec  Dig.  «=>362(5).] 

Error  from  District  Court,  Hughes  Coun- 
ty;  John  Caruthers,  Judge. 

Action  by  Klszle  Long  and  others  against 
R.  M.  McFarlln  and  others.  Judgmrat  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Lewis  O.  Lawson,  of  Holdenvllle,  for  plain- 
tiffs In  error.  Harry  H.  Rogers,  of  Tulsa, 
for  defendant  in  error  McFarlin. 

TURNER,  J.  On  March  31,  1913,  In  the 
district  court  of  Hughes  county,  Klzzie  Long, 
Ellen  Robinson,  and  Loday  Long,  plaintiffs 
in  error,  sued  B.  D.  McFarlln  and  Wlsey 
Long,  defendants  in  error,  to  clear  their  title 
to  640  acres  of  land,  and  for  partition  there- 
of and  for  rents  and  profits  since  May  18, 
1910.  Their  petition,  comprising  some  doeen 
pages  of  typewritten  matter,  substantially 
states: 

That  they  are  full-blood  Greek  Indians, 
daly  enrolled  as  such  under  certain  acts  of 
Congress  approved  March  1,  1901,  and  June 
30,  1902,  known  as  the  "Original"  and  "Sup- 
plemental" Creek  Agreements,  that  in  the 
fail  of  1899  Ricliard  Long,  an  infant,  died 
Intestate,  after  which  there  was  selected  for 
blm  and  patented  to  his  heirs  a  certain  tract 
ot  land  in  that  Nation  as  bis  allotment ;  that 
be  left  surviving  the  plalntUTs,  Elizzie  Lcmg, 
Ws  mother,  Loday  Long,  Ills  Sister,  and 
Kllen  Robinson,  his  half-sister,  also  Sam 
Ix>ng  his  father,  Joshway,  Hannah,  Thomas, 


and  Coley  Long,  his  brothera  and  sister; 
that  thereupon  the  title  to  his  allotment  de- 
scended to  plaintiff  Klzzie  Long,  his  mother, 
under  the  laws  of  descent  and  distiibution 
of  the  Creek  Nation  therein  set  forth;  that 
on  June  3,  1902,  Sam  Long,  the  father,  died 
intestate  in  the  Creek  Nation,  leaving  plain- 
tiff Klzzie  Long,  bis  widow,  and  bia  children 
as  stated,  leaving  also  a  certain  tract  of  land 
described  In  the  i)etltlon  as  his  allotment, 
which  was  duly  selected  prior  to  bis  death, 
but  for  which  patent  thereafter  issued  to 
his  heirs ;  and  that  one-seventh  of  said  land 
descended  to  Klzzie  tiong,  his  wife,  and  the 
remaining  six-sevenths  to  the  other  of  bis 
heirs  above  set  forth  under  the  laws  of  the 
Creek  Nation. 

The  petition  further  states  that  on  March 
3,  1902,  Joshway  Long  died  intestate  after 
receiving  his  allotment  of  160  acres  (describ- 
ed), leaving  no  wife,  child,  or  children  or 
their  descendants,  but  leaving  him  surviving 
plaintiff,  his  mother,  Klzzie  Long,  also  Ellen 
Robinson,  Loday  Ix>ng,  Hannah  Long,  Thom- 
as Iiong  and  Coley  Long,  his  brothers  and  sis- 
ters; tliat  on  the  death  of  said  Joshway, 
the  title  to  bis  allotment  descended  to  peti- 
tioner, Klzzie  Long,  either  in  fee  simple  or 
for  life,  with  fee-simple  title  thereto  in 
plaintiffs  Ellen  Robinson  and  Loday  Long, 
and  to  Thomas  Long,  Hannah  Long,  and 
Coley  Long,  under  ttie  act  of  Congress  of 
June  30, 1902. 

It  is  further  alleged  that  on  June  23,  1007, 
Hannah  Long  died  Intestate,  after  receiving 
her  allotment  of  160  acres  of  land  (describ- 
ed), leaving  her  surviving  one  chUd,  who 
died  the  next  day,  and  a  husband,  Jackson 
McGirt  who  died  the  next  year  Intestate, 
without  wife,  child,  or  clilldren,  or  their  de- 
scendants; that  upon  the  death  of  said 
Hannah,  the  lands  thus  allotted  to  her  de- 
scended to  her  child  as  an  ancestral  estate, 
and  upon  the  death  of  the  child,  in  equal 
parts  to  plaintiffs  and  the  said  Thomas  Long 
and  Coley  Long  to  the  exclusion  of  her  hus- 
band and  his  heirs ;  that  on  August  2,  ItMO, 
Thomas  Long  died  sole  and  Intestate,  leav- 
ing surviving  no  child  or  children  or  their 
descendants,  leaving  him  surviving  as  liis 
only  heir  at  law  the  plaintiff  Klzzie  Long, 
his  mother,  "to  whom  alone  all  the  right, 
title  and  interest  of  said  Thomas  I/>ng  in 
and  to  said  lands  allotted  to  said  Sam  Long, 
Joshway  and  Hannah  Long,  as  aforesaid, 
descended" ;  that  on  February  — ,  1913,  Co- 
ley  Long  died  intestate,  without  child  or 
children  or  their  descendants,  leaving  him 
surviving  his  widow,  Wlsey  Long,  to  whom, 
on  the  death  of  Coley  "one-half  of  bis  al- 
lotments and  one-half  of  bis  right,  title, 
and  interest  in  and  to  said  lands  of  Sam 
Long,  Joshway  Long  and  Hannah  Long  de- 
scended to  plaintiff  Klzzie  Long,  and  the  re- 
maining one-half  descended  to  his  wife,  the 
said  Wlsey  Long,''  who  is  also  a  member  of 
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the  Creek  tribe  of  Indians  dnly  enrolled  as 
such. 

The  petition  further  alleges  that  on  May 
18,  1910,  the  defendant  McFarlln  took  nil 
Instrument  purporting  to  l>e  a  deed,  exe- 
cuted by  plaintiff  Kizzle  Long,  purporting  to 
convey  to  him  a  great  portion  of  said  lands 
for  a  recited  consideration  of  $1  and  other 
valuable  considerations,  which  was  duly  re- 
corded and  filed  as  an  exhibit  to  the  peti- 
tion, and  on  January  11,  1911,  took  another 
instrument  in  writing  from  plaintiffs  KlzEie 
Long  and  Loday  Long  "for  all  of  the  lands 
allotted  as  aforesaid  to  the  heirs  of  Richard 
Long,  to  said  Sam  Long,  Hannah  Ijong,  and 
Joshway  Long,  except  the  interest  therein  of 
Ellen  Robinson  and  Coley  Long"  for  a  recited 
consideration  of  $3,455.35,  purporting  to  have 
been  paid  cash  in  band,  "but  which  was  not 
so  paid  at  the  time  of  the  execution  thereof, 
nor  has  the  same  been  paid  at  any  time  since 
said  date  or  otherwise" ;  that  said  deed  has 
been  duly  recorded ;  that  the  last-named  deed 
purports  to  have  been  approved  by  the  coun- 
ty court  of  Hughes  county  on  January  IS, 
1911,  and  the  approval  duly  admitted  to  rec- 
ord; "that  said  last-named  instrument  was 
taken  in  part  consideration  of  and  for  said 
first-named  instrument,  and  the  consideration 
therefor  was  never  all  paid  to  tlie  grantors 
therein  named." 

The  petition  further  alleged  that  the  prior 
instrument  was  taken  pursuant  to  a  contract 
made  and  entered  into  by  and  between  said 
grantors  and  McFarlln  long  prior  to  t-he 
date  thereof,  and  that,  after  the  same  was 
delivered  to  McFarlin,  he  took  possession  of 
the  lands  described  in  the  second  iastrumont, 
all  of  which  comprise  640  acres,  and  has 
continuously  kept  possession  and  control 
thereof,  receiving  the  rents  and  profits  aris- 
ing therefrom  after  May  18,  1910,  without 
accounting  therefor,  all  of  which  it  is  al- 
leged amounted  to  $1,000,  and  that  same  Is 
now  due  and  unpaid  plaintiffs  and  defendant 
Wisey  Long  in  the  proportion  each  now  owns 
of  the  land;  that  both  of  said  purported 
deeds  are  void,  and  the  approval  thoreof 
likewise  void  (for  certain  reasons  stated 
In  the  petition,)  and  for  that  reason  the  coun- 
ty court  of  Hughes  county  was  without  juris- 
diction in  the  premises.  By  nmson  of  all 
of  which,  plaintiffs  say  they  are  entitled  to 
the  immediate  possession  of  said  lands  wliich 
are  wrongfully  withheld  from  tlicm  by  Mc- 
Farlln. Wherefore  they  pray  that  said  dee<l8 
may  be  set  aside  and  for  partition  of  tlic 
lands,  that  a  receiver  be  appointed,  and  that 
they  have  judgment  against  McFarlin  for 
the  rents  and  profits  and  for  costs. 

From  all  of  which  It  seems  the  theory  of 
plaintiff's  case  is  that,  as  all  thei>e  allottees 
were  full-bloods,  neither  they  nor  their  heirs 
could  convey  their  lands  for  25  years  from 
April  26,  1906,  and,  as  to  nearly  all  of  them 
descent  was  cast  prior  to  the  act  of  May  27, 
1908  (35  Stat  S12,  a  199)  the  county  court 


was  without  jurisdiction  to  approve  the 
deeds  complained  of,  and  hence  the  same 
were  void  and  should  be  set  aside,  and,  lie- 
sides,  were  unsupported  by  consideration. 

[1]  If  the  court  erred  in  Bustalnlng  the 
motion  of  defendant  to  require  plaintiffs  to 
make  their  petition  more  definite  and  certain 
by  showing  the  date  of  the  selection  of  the 
allotments  of  Richard  Long  and  Sam  Long, 
the  same  was  harmless,  as  was  also  his  ac- 
tion in  overruling  plaintiffs'  motion  to  strike 
defendants'  said  motion  from  the  files.  As 
the  allegation  in  paragraph  8  of  the  petition, 
referring  to  the  last  deed,  that  "the  consider- 
ation therefor  was  never  paid  to  the  grantors 
therein  named,"  and  the  allegation  in  same 
paragraph,  referring  to  the  recited  cash  con- 
sideration for  that  deed,  "but  which  vm 
not  so  paid  at  the  time  of  the  execation 
thereof,  nor  has  the  same  been  paid  at  snj 
time  since  said  date  or  otherwise,"  were  for- 
eign to  plaintiffs'  theory  of  liis  case  and  un- 
necessary iQ  the  statement  of  the  cause  of 
action  in  view  of  that  theory,  the  same  were 
surplusage,  and  hence  the  court  did  not  err 
in  striking  them  as  he  did. 

[2]  But  there  were  two  deeds  executed  on 
different  dates  and,  as  plalnttfTs'  theory  of 
the  case  was  not  so  clear,  and  might  have 
been  that  the  first  was  illegal  and  that  tbe 
taint  of  illegality  therein  entered  into  the 
second  deed,  defendant's  counsel  was  anxious 
to  know  precisely  what  plaintiffs  meant 
when  in  the  same  paragraph  they  alleged: 

"That  said  last-named  ingtrtnnent  was  taken 
in  r>art  consideration  of  and  for  said  first-named 
instrument,  and  the  c<»isideration  therefor  was 
never  all  paid  to  the  grantor  therein,  and  said 
first-named  instrument  was  made  and  talsea  in 

gursuance  to  a  contract  made  and  entered  into 
J  and  l>etween  said  grantor  and  said  McFarlin 
long  prior  to  the  date  thereof." 

And  so  they  filed  their  motion  to  require 
plaintiffs  to  make  the  same  more  definite  and 
certain  to  state — 

"in  what  respect  said  last-named  instnunent 
was  taken  in  part  consideration  of  and  for  said 
first-nnmcd  instrument,  and  state  if  said  fiist- 
namcd  instrument  was  made  and  taken  in  pursu- 
ance of  a  written  or  oral  contract,  and,  if  writ- 
ten, to  attach  a  copy  to  their  petition,  and,  if 
oral,  to  set  forth  the  date  and  the  terms  thereof 
and  parties  thereto." 

Which  the  court  sustained,  whereupon 
plaintiffs  obtained  leave  to  amend  the  para- 
graph, which  they  undertook  to  do  "as  di- 
rected by  the  court,"  by  filing  some  10  pages 
of  typewritten  matter  containing  8  para- 
graphs, and,  if  it  conformed  to  the  order  of 
the  court,  such  was  not  made  clear  to  hha, 
for  on  motion  he  struck  it  from  the  files. 
And,  for  the  reason  that  neither  has  it  been 
made  clear  to  us,  we  hold  the  court  was 
right 

As  counsel  for  plaintiffs  In  error  have  cited 
no  authority  in  support  of  any  assignment 
of  error  in  their  57-page  brief  and  we  can 
find  none,  and  as  there  Is  no  merit  in  the 
remaining  assignments  of  error,  the  judg- 
ment of  tlie  trial  court  la  affirmed,  with  in- 
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strnctlons  to  the  trial  court  to  proceed  pur- 
suant to  the  Tlews  herein  expressed.  All 
the  Justices  concur. 


WESTERN  CASUALTY  &  GUARANTY  INS. 
CX).  T.  BOARD  OP  OOM'RS  OP  MUS- 
KOGEE COUNTY  et  al.    (No.  7619.) 

(Supreme  Court  of  Oklahoma.    Aug.  8,  1916.) 

(ByOdbut  by  the  Court.) 

1.  DEPosrrABiKS  «S313— Bohdb— Estopfei.  to 
Dent  Liabtlitt. 

One  who  guarantees  by  bond  the  payment  of 
public  funds  deposited  by  a  county  treasurer  in 
a  bank  designated  a»  a  county  depository,  under 
the  provisions  of  section  1540,  R.  L.  1910,  may 
not  defeat  liability  on  the  bond  by  showing  that 
the  designation  of  each  bank  as  a  county  de- 
pository was  irregular  or  iU^al. 

[Ed.  Note. — For  other  cases,  see  Depositariefl, 
Cent  Dig.  f  27 ;   Dec.  Dig.  «ss>13.] 

2.  DBPosiTAims  «s>7  — Bonds  — Vaijdiit  — 
Statdtobt  Pbovisions. 

Where  a  depository  bond  executed  pursuant 
to  the  provisions  of  said  section  1640,  contains 
the  exact  conditions  imjposed  by  the  statute  and, 
in  addition,  other  conditions  which  are  not  pro- 
vided by  the  statutes  tending  to  limit  or  evade 
liability,  the  bond  will  be  upheld  as  to  the  con- 
ditions imposed  by  statute,  and  the  other  pro- 
visions wUl  be  treated  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Cent.  Dig.  I  21;   Dec.  Dig.  e=>7.} 

Gommlaslonera'  Opinion,  Divlalon  No.  4. 
Error  from  District  Court,  Muskogee  Counr 
ty;   H.  G.  Tharman,  Judge. 

Action  by  the  Board  of  Oonnty  Coinmi»- 
sionera  of  Mnskogee  County  against  the  First 
State  Bank  of  Wainwrigbt  and  others.  Judg- 
ment for  plaintiff,  and  defendant  Western 
Casualty  &  Guaranty  Insurance  C<xnpany 
brings  error.    AfSimed. 

Zevely,  GlTens  &  Stoutz,  of  Mnskogee,  tor 
plaintiff  in  error.  Fred  P.  Branson,  Co.  Atty., 
W.  B.  Disney,  B.  B.  Blakeney,  and  J.  H. 
Maxey,  all  of  Muskogee,  for  defendants  In  ee- 
ror. 

EDWARDS,  C.  For  convenience  and  brev- 
ity the  board  of  county  commissioners  will 
be  referred  to  as  the  Board,  the  Western 
Casualty  &  Guaranty  Insurance  Company 
as  the  Western  Company,  and  the  First  State 
Bank  of  Wainwright  as  the  Bank. 

This  is  an  action  in  which  the  board  of 
cotmty  commissioners  of  Muskogee  county 
brought  suit  against  the  First  State  Bank  of 
Wainwright  and  the  Western  Casualty  & 
Guaranty  Insurance  Company  upon  a  deposi- 
tory bond,  the  petition  alleging  that  on  De- 
cember 1,  1912,  W.  H.  Wainwright  was  the 
duly  elected,  qusilifled,  and  acting  county 
treasurer  of  Muskogee  county,  and  continued 
to  act  as  such  until  the  31st  day  of  October, 
1913;  that  on  or  about  said  Ist  day  of  Decem- 
ber, 1912,  the  said  itank  was  a  corporation 
under  the  banking  laws  of  the  state  of  Okla- 
homa, engaged  in  the  banldng  business,  at 


Wainwright,  Mnskogee  county ;  that  the  de- 
fendant the  Western  Casualty  &  Gnaranty  In- 
surance Company  was  a  corporation  under 
the  laws  of  Oklahoma,  authorized  and  em- 
powered to  write  indemnity  and  depository 
bonds;  that  on  or  about  the  1st  day  of  De- 
cember, 1912,  the  board  of  county  commis- 
sioners of  juuskogee  county  designated  the 
said  Bank  as  a  county  depository'  for  the 
deposit  of  county  and  other  funds  in  the 
hands  of  the  treasurer  of  said  county,  and 
that  said  Board  at  the  time  of  designating 
said  Bank  required  that  said  Bank  should 
execute  a  bond  with  good  and  sufficient  sure- 
ty, in  the  snm  of  $10,000,  to  secure  the  de- 
posit of  the  county  funds  and  funds  deposit- 
ed with  said  Bank  by  the  said  treasurer, 
and  that  on  the  3d  day  of  December,  1912,  the 
Bank  tendered  to  the  county  treasurer  a  bond 
in  said  sum  executed  by  it  and  the  said 
Western  Company,  as  surety,  the  said  bond 
containing  conditions  as  follows: 

"Now,  therefore,  tlie  condition  of  this  obliga- 
tion is  such  that  if  the  said  First  State  Bank 
of  Wainwright,  Oklahoma,  shall  safely  keep  the 
moneys  constituting  the  county  funds  of  Mus- 
kogee county,  Oklahoma,  and  shall  j^romptlr 
pay  all  checks  and  drafts  drawn  by  said  treas- 
urer against  such  county  funds,  including  all 
interest  to  accrue  thereon  at  the  agreed  upon 
rate  per  centum  per  annum  on  all  monthly  bal- 
ances, tlien  this  oDb'gation  to  be  void  ;  otherwise 
to  remain  in  full  force  and  virtue.  ProvideO. 
however,  and  upon  the  following  conditions' 
First.  That  in  the  event  of  any  default  on  the 
part  of  the  principal,  written  notice  t>iproor, 
with  a  certified  statement  of  the  facts  showing 
such  default  and  the  date  thereof,  shall  witliin 
thirty  days  after  such  default,  be  deiivered  to 
tlie  surety  nt  its  office  in  the  city  of  Oklahoma 
City,  OUa." 

Then  follow  allegations  of  a  conspiracy 
between  the  connty  treasnrar  and  the  presi- 
dent of  said  Bank  and  allegations  of  embez- 
zlements and  of  the  forging,  altering,  and 
mutilating  the  records  of  said  Bank.  It  is 
alleged  further  that  the  county  treasurer  was, 
in  fact,  the  owner  of  the  stock  of  said  Bank, 
and  had  secretly  transferred  the  same  to 
other  itarties,  and  made  the  Bank's  records 
show  that  other  parties  were  the  owners  of 
the  stock  of  said  Bank ;  that  the  records  of 
the  connty  treasurer  were  falsified  to  show 
that  no  money  belonging  to  said  county  was 
on  deposit  In  said  Bank.  Then  it  is  alleged 
that  on  the  16th  day  of  October,  1913,  the 
said  Bank  closed  Its  doors  and  refused  the 
paymoits  of  money  on  deposit  in  said  Bank, 
refused  to  pay  checks  and  drafts  drawn  by 
the  said  county  treasarer,  and  that  on  the 
19tb  day  of  December,  1913,  this  plaintiff 
discovered  that  an  amount  in  excess  of  $10,- 
(XX)  of  the  funds  of  said  connty  was  actually 
on  deposit  in  said  Bank,  and  had  been  con- 
tinuously since  the  execution  and  approval  of 
said  bond;  that  plaintiff  at  once  served  writ- 
ten notice  of  said  default  upon  the  said  West- 
em  Company  at  its  office  in  Oklahoma  City, 
and  attached  thereto  a  certified  statement. 
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Bhowlng  the  facta  so  fiur  as  known  by  the 

plaintiff. 

Plaintiff  alleges:  That  It  did  not  discover 
that  there  was  any  money  of  said  county 
on  deposit  In  said  Bank  prior  to  December  19, 
1013,  and  sets  out  at  length  the  concealment 
practiced  which  prevented  it  from  knowing 
of  such  deposit.  Plaintiff  alleges  that  it  has 
done  and  performed  all  the  conditions  of 
the  said  bond,  but  that  the  said  Bank  has 
refused  to  pay  checks  drawn  by  the  treasurer 
on  said  deposit,  and  that  there  has  accrued 
upon  said  deposit,  at  the  agreed  rate,  interest 
in  the  sum  of  9600.  Judgment  is  prayed 
against  the  said  Bank  for  the  sum  of  $60,600, 
and  against  the  Western  (Company  for  $10,- 
000,  with  interest.  Motions  to  strike  out 
certain  portions  of  the  answer  were  filed  by 
the  defendant  Western  Company,  and,  after 
being  overruled,  a  demurrer  was  filed,  which 
was  overruled,  and  the  said  defendant  then 
answered,  setting  up  four  separate  defenses, 
the  first  being  a  general  denial,  except  as 
to  the  execution  of  the  bond  sued  upon  and 
the  corporate  existence  of  the  parties;  sec- 
dbd,  the  defendant  alleges,  in  substance,  that 
at  the  time  the  said  Bank  was  designated  as 
a  county  depository,  W.  H.  Wainwright,  the 
county  treasurer,  owned  a  large  amount  of 
the  stock  of  said  Bank,  and  that  the  designa- 
tion of  said  Bank  was  therefore  in  violation 
of  the  provisions  of  section  1540  of  the  Re- 
vised Laws  of  Oklahoma,  and  the  bond,  being 
In  furtherance  of  said  unlawful  purpose,  was 
without  validity  and  not  binding:  third,  that 
the  said  bond  sued  upon  provided  that  in  the 
event  of  default  on  the  part  of  the  principal, 
written  notice,  with  a  certified  statement  of 
the  facts  showing  such  default,  should,  within 
SO  days  after  such  default,  be  delivered  to 
the  surety  at  Oklahoma  City;  tliat  the  said 
Bank,  on  the  16th  day  of  October,  closed  its 
doors  and  refused  all  payments  of  money  on 
deposit  in  said  Bank,  and  the  plaintiff,  not 
having  within  30  days  thereafter  given  notice 
as  provided  in  said  bond,  is  not  entitled  to 
recover;  fourth,  that  the  bond  was  procured 
by  fraud,  in  tliat  the  county  treasurer  was 
the  owner  of  a  part  of  the  capital  stock  of 
the  said  Bank,  and  the  designation  thereof 
as  a  depository  was  lUegaL  That  the  de- 
fendant Western  Company  was  not  aware  of 
tibe  ownership  of  stock  by  the  county  treas- 
nrer  and,  if  such  fact  had  been  known,  would 
not  have  executed  said  bond.  That  it  was 
the  duty  of  the  county  commissloneiB  to 
know  whether  said  coonty  treasurer  waa  In- 
terested in  said  Bank,,  and  whether  said 
Bonk  might  be  legally  designated  a  deposi- 
tory. Tliat  by  reason  of  the  fraud  as  afore- 
said the  bond  is  null  and  void.  The  plaintiff 
filed  a  general  denial  by  way  of  reply.  Judg- 
ment was  entered  by  default  against  the 
Bank,  express  reservation  being  made  of  the 
cause  of  action  upon  the  depository  bond 
upon  which  ttte  Western  Company  is  here 
sued. 


At  the  time  of  the  rendering  of  the  Judg- 
ment against  the  Bank,  an  amended  petition 
was  filed  by  the  plaintiff,  which  amounts  In 
effect  to  a  severance  of  the  causes  of  action 
against  the  Bonk  and  the  defendant,  the 
Western  Company.  The  cause  as  between 
the  plaintiff  and  the  Western  Company  was 
referred  to  and  tried  by  a  referee,  who  took 
the  evidence  and  made  findings  of  fact  and 
conclusions  of  law,  which  were  duly  tran- 
scribed and  filed  in  the  superior  court  Later, 
upon  motion,  the  report  was  confirmed,  and 
judgment  entered  for  the  plaintiff  and 
against  the  defendants,  the  Bank  aud  the 
Western  C<Mnpany,  Jointly  and  severally,  for 
the  sum  of  $10,000,  with  Interest  thereon  at 
2^  per  cent  per  annum,  from  the  17th  day 
of  October,  1813.  Proper  motions  for  new 
trial  were  filed  and  overruled  and  exceptions 
saved,  and  within  due  time  the  cause  was 
appealed  to  this  court.  The  record  is  volu- 
minous, containing  about  SOO  pages. 

The  contentions  of  plaintiff  In  error  may  be 
summarized  as  follows:  First,  that  the  com- 
pany is  not  bound  except  for  legal  deposits; 
second,  that  the  bond  is  not  valid;  third, 
that  the  county  failed  to  give  notice  as  the 
bond  provides. 

[1]  These  contentions  will  be  noticed  In 
the  order  presented.  Upon  the  first  proposi- 
tion, that  the  company  is  not  bound  except 
for  legal  deposits,  the  plaintiff  in  error  con- 
tends that  the  bond  In  question  is  one  to 
guarantee  the  payment  ot  deposits  only,  and, 
as  it  appears  that  there  was  no  legal  author- 
ity for  making  the  deposits  by  the  county 
treasurer  in  the  lumk,  that  the  bond  is  not 
liable,  whether  such  lack  of  legal  authority 
be  based  upon  violation  of  law  or  lack  of 
facts  justifying  the  deposit;  that  the  title 
to  the  funds  never  passed,  and  the  relation 
of  debtor  and  creditors  never  arose;  tliat 
the  funds  illegally  deposited  can  be  followed 
as  far  as  they  can  be  traced,  and  if  they  are 
lost,  the  official  bond  of  the  treasurer  is 
liable.  The  pertinent  part  of  the  law  witli 
reference  to  county  depositories  to  be  here 
considered  is  found  in  section  1540,  Rev. 
liSws  1010,  and  is: 

"In  all  counties  the  county  treasurer  shall  de- 
posit dnily  all  the  funds  aad  tsumty  of  wliat- 
soever  kind  that  shall  come  into  bis  possession 
by  virtue  of  his  office  as  such  county  treasurer 
in  his  nnme  as  such  county  treasurer,  in  one 
or  more  responsible  banks  located  in  the  county 
and  designated  by  the  board  of  county  commis- 
sioners as  the  coimty  depositories:  Provided, 
that  there  shall  not  bie  deposited  of  such  funds 
in  any  one  bonk  at  any  one  time^  a  greater 
amount  than  the  capitiu  stock  of  said  bank. 
Such  bank  shall  receive  all  moneys,  checks  or 
drafts  at  par  and  pay  interest  on  the  average 
daily  balances  at  the  rate  of  two  and  one-half 
per  cent,  per  annum,  and  shall  credit  the  same 
monthly  to  the  account  of  such  treasurer.  Be- 
fore directing  or  authorising  the  deposit  of  any 
such  funds  aforesaid  the  boiard  of  county  com- 
missioners shall  take  from  each  such  bank  a 
bond  in  a  sum  eqaal  to  the  largest  approximate 
amount  that  may  be  deposited  in  each  respec- 
tlvely,  at  any  one  time;  said  bond  may  be  that 
of  Some  surety  company  empowered  to  do  busi'* 
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neos  In  the  stata.  •  *  •  The  condition  of 
said  bond  shall  be  that  such  deposit  shall  be 
promptly  paid  on  the  check  or  draft  of  the 
treasurer  of  such  county,  and  the  bondsmen  of 
said  treasurer  shall  not  be  liable  for  such  de- 
posit •  •  •  Provided,  that  it  shall  be  un- 
lawful tor  the  board  of  county  commissioners 
of  any  county  to  deposit  any  funds  of  their  coun- 
ty in  any  bank  in  which  the  county  treasurer 
or  any  member  of  the  board  of  county  conunis- 
aioners  shall  be  the  owner  of  any  stock  or  oth- 
erwise pecuniarily  interested." 

Plaintiff  In  error  cites  the  case  of  Wbtts 
T.  CommlsaloneTs  of  Cleveland  Co.,  21  bkl. 
231,  95  Pac.  771,  16  L.  R.  A,  (N.  S.)  918,  as 
authority  for  the  proposition  adranced;  but 
that  case  Is  based  upon  the  law  as  It  existed 
prior  to  the  passage  of  the  present  law  au- 
thorizing the  designation  of  depositories,  sec- 
tion 1540,  supra,  and  the  holding  is  virtual- 
ly to  the  effect  that  It  was  unlawful  for  a 
county  treasurer  to  make  a  general  deposit 
of  county  funds,  the  court  saying: 

"The  deposit  fund  involved  in  this  case  was 
^ced  in  the  bank  as  a  jeneral  deposit  by  Mr. 
Hughes  as  treasurer  of  Cleveland  county.  Un- 
der ordinary  circumstances  such  a  deposit  would 
constitute  a  loan,  and  would  create  the  relation 
of  debtor  and  creditor  between  Cleveland  coun- 
ty and  the  bank.  We  are  convinced,  thoueU, 
uat  under  the  laws  of  the  territory  of  Okla- 
hcnna,  as  they  ezistad  at  the  time  of  this  trans- 
action, such  relation  was  not  thereby  created. 
'A  general  defmsit  in  a  bank  is  a  loan.'  Bank 
of  Blackwell  v.  Dean,  9  OkL  626,  60  Pac.  226. 
Section  6062,  Wi]aon'»  Revised  &  Annotated 
Statntes  pf  Oklahoma  of  190S,  makes  it  a  crime 
for  a  county  treasurer  to  loan  pablic  funds. 
Section  1239,  Wibwn's  Revised  h  Annotated 
Statntes  at  1903,  provides  that:  The  books, 
accounts,  and  vouchers  of  the  county  treasurer, 
and  all  moneys,  warrants  or  orders  remaining  in 
the  treasury,  shall  at  all  times  be  subject  to 
the  inspection  and  examination  of  the  board  of 
ooonty  commissioners,  and  at  the  regular  meet- 
ings ot  the  board  in  January  and  Jnly  of  each 
year,  and  at  sudi  other  times  as  they  may  di- 
rect, he  shall  settle  with  them  Us  aooounte  as 
treasurer,  and  for  that  purpose  he  shall  exhibit 
to  them  all  his  books,  accounts  and  money,  and 
all  the  vouchers  relating  to  the  same,  to  be 
audited  and  allowed,  which  vouchers  shall  be 
retained  by  them  for  evidence  of  Us  settlement : 
and  if  found  correct  the  accounts  shall  be  so 
certified ;  if  not  he  shall  be  liable  on  his  bond.' 
It  would  seem  from  this  section  and  the  section 
■salting  it  a  crime  to  loan  pablic  funds  that  the 
statutes  of  Oklahoma,  prior  to  the  passage  of 
the  bill  providing  for  the  creation  «f  public  de- 
positors, did  not  permit  county  treasurers  to 
make  general  deposits  of  public  funds,  but  it 
was  his  duty  to  at  all  times  have  the  funds  of 
the  county  under  his  control  so  that,  immediate- 
ly upon  being  directed  to  do  so  by  the  board  of 
county  commissioners,  he  may  exhibit  nick 
fnads  to  said  board." 

Subsequently  to  that  decision  the  pres- 
ent law  was  enacted.  In  1006.  Plaintiff  in 
error  also  dtes  the  case  of  HInton  v.  State 
of  Oklahoma  ex  rel.,  etc.  (No.  6125)  156  Pac. 
161  (not  yet  officially  rei>orted),  in  which  It 
Is  held: 

'"The  condition  of  said  bond  eball  be,  thut 
such  deposit  shall  be  promptiy  paid  on  the 
check  or  draft  of  the  treasurer  of  such  county, 
and  the  bondsmen  of  said  treasurer  shall  not  bo 
liable  for  such  dqKMit.'  UcH,  that  the  sen- 
tence, 'the  county  commissioners  shall  take  from 
each  such  bank  (depository)  a  bond  in  a  sum 
equal  to  the  largest  approximate  amount  that 
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may  be  deposited  in  each  respectively,  at  any 
one  time,'  was  intended  to,  ana  does  by  implica- 
tion, limit  the  amount  that  may  be  legally  de- 
posited in  each  bank,  respectively,  to  the  amount 
of  the  depository  bond ;  and,  held,  further,  that 
if  the  county  treasurer  deposits  the  funds  of  the 
county  in  such  depository,  an  amount  in  excess 
of  .such  bond,  and  the  same  is  lost  by  the  fail- 
ure of  the  bank,  the  treasurer  and  his  surety 
are  liable  for  the  amount  so  lost  in  excess  of  the 
depository  bond." 

We  are  unable  to  see  how  the  holding  In 
this  case  will  avail  plaintiff  in  error,  for 
here  the  court  simply  holds  that  the  bond  of 
the  county  treasurer  Is  not  liable  for  the 
amount  of  a  deposit  covered  by  a  depository 
bond,  but  is  liable  for  a  deposit  In  a  desig- 
nated bank  in  excess  of  the  depository  bond. 
Following  the  rule  of  Ifanitatlons  as  express- 
ed In  Board  of  Com'rs  v.  Dunlc^,  17  OkL 
03,  87  Pac.  080,  where  it  Is  said: 

"When  the  depotntories  are  designated,  and 
their  bonds  approved,  it  becomes  the  duty  of 
the  county  treasurer  to  use  these  banks  as  de- 

gositories  for  the  county  money  in  his  hands, 
ut  it  is  left  to  his  discretion  to  fix  the  amount 
to  be  placed  in  any  given  bank,  subject,  how- 
ever, to  the  provisions  that  ho  shall  not  de- 
posit an  amount  greater  than  Uie  capital  stock 
of  such  bank,  nor  greater  than  the  bond  given 
as  security." 

But  the  case  at  bar  is  not  upon  the  treas- 
urer's bond,  but  upon  the  depository  bond, 
and  it  is  not  sought  to  hold  the  depository 
bond  liable  for  any  sum  in  excess  of  the 
amount  expressed  therein,  but  merely  to  the 
extent  of  such  bond,  while  the  Hinton  Case, 
supra,  holds  that  for  deposits  in  excess  of 
the  depository  bond,  the  treasurer's  bond  is 
liable.  The  referee,  to  whom  this  action 
was  referred  and  whose  findings  have  the 
force  and  effect  of  the  verdict  of  a  Jury,  has 
found  that  from  the  time  of  the  execution  of 
the  bond  In  controversy  until  the  closing  of 
the  Bank  by  the  bank  commissioner,  there 
was  on  deposit  in  said  Bank  funds  of  Mus- 
kogee county  in  excess  of  the  amount  desig- 
nated in  the  depository  bond. 

The  mere  fact  that  the  treasurer  had  on 
deposit  in  the  depository  Bank  an  amount 
in  excess  of  the  bond  of  such  depository 
Bank  would  not  make  the  deposit  unlawful. 
In  Yellowstone  Cormty  v.  First  Trust  &  Sav- 
ings Bank,  46  Mont  439,  128  Pac.  606,  the 
court  bad  under  consideration  a  statute  mak- 
ing it  a  felony  for  a  treasurer  to  deposit  in 
a  bank  more  m<mey  than  he  had  received 
security  for,  and  the  court  there  held  that 
neither  the  validity  nor  the  sufficiency  of 
the  bond  was  impaired,  and  permitted  the 
recovery  to  the  extent  of  the  penalty  named 
in  the  bond,  and  permitted  a  trust  to  be  im- 
posed for  the  remainder  of  the  deposit  In  ex- 
cess of  the  bond..  In  the  case  at  bar,  neither 
an  excessive  deposit  nor  the  fact  that  the 
books  of  the  Bank  and  of  the  county  treas- 
urer fail  to  show  the  true  status'  of  the  ac- 
count will  affect  the  legality  of  the  deposit 

Upon  the  seccmd  propoBltion  argued,  that 
the  bond  Is  not  valid,  it  Is  urged  that  the 
designation  of  the  Bank  as  a  depository  is 
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Illegal ;  that  It  Is  against  tbe  plain  letter  of 
the  law  (section  1S40,  supra)  that  the  board 
of  commissioners  must  know  that  a  bank  la 
a  proper  depository  before  designating  It, 
and  that  In  this  case  the  designation  was 
^vholly  Illegal  and  a  fraud,  and  tbe  bond 
sued  upon,  having  been  procured  and  given 
in  furtherance  of  said  fraud,  is  wholly  void, 
and  tbe  depositing  of  money  in  the  Bank  by 
the  county  treasurer,  while  owning  stock 
therein,  is  an  embezzlement  by  the  treasurer 
for  which  tbe  depository  bond  is  not  liable. 
If  the  Board  In  making  the  designation  bad 
knowledge  of  the  ownership  of  stock  in  the 
Bank  by  the  county  treasurer,  there  might 
be  some  force  In  tbe  contention;  but  it  Is 
nowhere  Intimated  tbat  the  Board  bad  any 
such  knowledge  or  Information.  If  tbe  Sure- 
ty Company  which  signed  tbe  bond  was  de- 
ceived, so  also  was  tbe  Board  deceived.  The 
mere  designation  of  tbe  Bank  as  a  deposi- 
tory, by  the  Board  Is  not,  in  contemplation 
of  law,  the  reason  for  depositing  the  county 
funds  In  such  bank.  Such  designation  is 
but  one  of  tbo  necessary  steps  preceding  a 
deposit  The  giving  of  a  depository  bond  Is 
another  step,  and  If  the  Board  must  know 
before  making  tbe  designation  that  tbe  Bank 
Is  a  proper  one  to  be  designated,  it  would 
seem  to  follow  that  the  bonding  company 
also  should  know  that  the  Bank  is  a  prop- 
er one  to  bond,  and  yet  the  bond  sued  upon 
contains  this  recital: 

"Whereas,  the  board  of  county  commissioners 
of  Muskogee  county,  state  of  Oklahoma,  duly 
acting  in  accordance  with  law,  has  designated 
the  First  State  Bank  of  Wainwrieht,  Oklahoma, 
as  a  depository  of  the  county  funds  of  Mus- 
kogee county,  state  of  OUlnlioma,  and  has  desig- 
nntpd  the  sum  of  $10,000  as  the  amount  of  the 
bond  to  be  given  by  said  Bank;  Now,  therefore," 
etc. 

We  are  not  at  all  sure  that  had  the  Board 
known  at  tbe  time  it  designated  said  Bank 
as  a  depository  tbat  stock  w&a  owned  therein 
by  the  county  treasurer,  even  this  knowl- 
edge would  have  rendered '  tbe  bond  void. 
In  the  case  of  Henry  County  v.  Salmon,  201 
Mo.  136, 100  S.  W.  20,  tbe  court  in  discussing 
tbe  case  of  County  Com'rs  t.  State  Bank, 
64  Minn.  180,  66  N.  W.  143,  says: 

"In  Count?  Commissioners  v.  State  Bank,  su- 
pra^ the  board  of  county  commissioners  had 
designated  tbe  depositary  in  the  teeth  of  a  stat- 
ute requiring  the  board  of  auditors  to  make  the 
designation.  In  a  suit  on  the  bond  tbe  sureties 
defended  on  the  theory  the  designation  was  void. 
What  was  said  in  disposing  of  that  contention 
is  applicable  in  this  case,  viz.:  In  principle, 
this  case  falls  within  the  rule  that  the  sureties 
upon  an  official  bond,  by  virtue  of  wliich  tbe 
officer  has  been  inducted  into  office,  cannot, 
when  called  upon  to  answer  for  his  official  de- 
faults, escape  liability  upon  the  ground  that 
their  principal  was  not  duly  elected  or  appoint- 
ed, or  did  not  legally  qualify.  Mechem,  Pub. 
Off.,  i  341:  2  Brandt,  Sur.  }  621;  State  v. 
Bntes,  36  Vt  887;  People  v.  Evans,  29  Oal. 
429 ;  Byrne  v.  State,  50  Mlsa.  688 ;  Taylor  v. 
State,  51  Miss.  79.'  " 

The  case  of  Bnbrer  r.  Baldwin,  137  Mich. 
263,  100  N.  W.  468,  is  very  much  in  point, 
in  wbi<dt  case  it  is  beld: 


"One  who  guarantees  the  payment  of  eounty 
funds,  to  bo  deposited  in  an  unincorporated 
bank,  is  liable  to  the  county  therefor,  altbougb 
tbe  contract  to  deposit  in  such  bank  was  pro- 
liibitcd  by  statute  and  void." 

In  tbe  body  of  tbe  opinion  the  court  says: 

"It  is  insisted  that  no  action  can  be  main- 
tained on  tile  writing  signed  by  defendants,  be- 
cause it  was  executed  in  violation  of  law.  Thr 
law  in  question  is  Act  No.  393  of  the  Local  Acts 
of  1879,  S  1.  This  act  made  it  'the  duty  of  the 
county  treasurer  of  the  county  of  Wayne  to 
deposit  daily  his  entire  receipts  from  all  sourc- 
es, and  all  moneys,  drafts,  or  checks  on  hand,  to 
the  credit  of  the  county  of  Wayne,  in  such 
bank  or  banks,  incorporated  under  the  laws  of 
this  state  or  the  United  States,  aa  may  be  des- 
ignated by  the  treasurer  and  tlw  board  of  au- 
ditors of  said  county  as  the  depository  of  the 
funds  of  tbe  county,'  The  act  makes  it  a  felony 
for  the  county  treasurer  to  violate  its  provi- 
sions. It  is  contended  that  as  A.  Ives  &  Sou 
was  a  partnership,  the  deposit  in  question  is  itt 
bank  was  prohibited  and  made  a  felony  by  this 
statute,  and  tbat,  as  a  consequence,  the  under- 
taking of  the  defendants  was  an  illegal  contract, 
which  cannot  be  enforced.  If  this  suit  is  to  be 
regarded  as  the  personal  suit  of  the  ooonty 
treasurer,  who  has  violated  the  statnte,  there 
would  be  great  force  in  this  contention.  It  if 
earnestly  insisted  that  the  court  shonld  so 
regard  it:  and  it  is  said  that,  if  this  action 
should  fail,  the  county  will  lose  nothing,  since 
it  is  fully  indemnified  by  the  bond  of  the  coun- 
ty treasurer.  We  cannot  regard  this  salt  as  the 
personal  suit  of  the  county  treasurer.  The  form 
of  the  declaration,  the  prosecution  of  tbe  suit 
by  the  prosecuting  attorney,  the  oMection  al- 
ready discussed  and  disposed  of,  all  indicate 
that  it  is  a  snit  by  the  eounty  to  ijecover  its 
mon^.  The  fact,  if  it  be  a  fact,  that  tbe  peo- 
ple of  tbe  county  of  Wayne  have  double  secu- 
rity for  this  money  is  a  circumstance  of  no  le- 
gal importance.  If  they  are  so  secured,  the 
officials  of  that  coanty,  and  not  tliia  court,  have 
the  right  to  determine  to  which  security  they 
will  first  resort.  Tliey  have  determined  to  re- 
sort to  the  obligation  of  defendants.  Nor  does 
this  record  enable  us  to  say  with  certainty  that 
the  sureties  on  the  treasurer's  bond  are  nov 
responsible.  It  cannot  therefore  be  said  that 
the  county  will  not  lose  its  money  if  defeated  in 
the  present  action. 

"Assaraing  this  suit  to  b«  the  snit  of  the  coun- 
ty to  recover  the  money  illegally  deposited  with 
A.  Ives  &  Sons,  does  the  statute  prevent  the 
enforcement  of  the  contract?  Did  the  Le^sla- 
tnre,  in  enacting  the  statute  of  1879,  intend 
that  those  who  agreed  to  make  good  a  loss  to 
the  people,  caused  by  a  violation  of  that  law, 
should  be  released  from  their  contractf  No  such 
legislative  intent  is  expressly  declared  in  the 
statute.  Shall  it  be  inferred?  The  learned 
trial  judge,  in  speaking  of  the  statute,  said:  'It 
simply  means  that  tliis  was  a  protection  to  the 
money  of  the  people  *  •  •  against  the  coun- 
ty treasurer  depositing  it  in  a  place  that  the 
lawmakers  deemed  insecure.  •  •  •  This  stat- 
ute was  not  enacted  for  the  purpose  of  prevent- 
ing the  county  getting  back  their  money. 
•  •  •  It  seems  to  me  it  would  be  a  very  un- 
reasonable interpretation  of  the  statute'  to  hol<^. 
'because  a  public  officer  violates  the  law,  and 
does  an  act  that  he  has  no  right  to  do,  that 
therefore  the  people  lose  their  money.'  This 
reasoning,  in  our  judgment,  la  sound,  and  ia  sus- 
tained by  authority." 

We  believe  that  the  surety  on  Qie  bond 
cannot  question  the  validity  of  the  bond  for 
this  reason,  and  tbat  the  validity  of  the  bond 
is  not  affected  by  any  error  on  the  part  of 
the  Board  In  tbe  designation  of  the  Bank  as 
a  depository. 
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[2]  Upon  tbe  tblrd  proposition  argued, 
that  the  county  failed  to  give  notice,  as  in 
the  bond  spedfled,  it  is  urged  by  plaintiff  in 
error  that,  as  provided  by  section  1152,  R.  L. 
1910,  a  surety  cannot  be  held  beyvnd  tbe 
express  terms  of  his  bond ;  that  be  has  liber- 
ty of  contract,  and  that  a  sensible  construc- 
tion of  the  contract  (bond),  must  be  that  the 
sorety  is  liable  only  on  condition  that  no- 
tice of  default  be  given  within  30  days  there- 
after. That  the  default  does  not  create  tbe 
llabiUty.  bat  it  is  tbe  default,  plus  tbe  com- 
pliance wltbr  the  contract  of  suretyship, 
wbldi  creates  the  liability.  In  answer  tbe 
Board  contends  that  the  provision  requiring 
notice  is  too  indefinite,  in  that  the  bond  does 
not  designate  by  whom  such  notice  should  be 
glTen,  and  that  If  it  is  contemplated  by  the 
bond  to  ■impose  additional  duties  on  a  coun- 
ty officer,  whose  duties  are  fixed  by  law, 
tbat  such  condition  Is  for  that  reason  void; 
tbat  conditions  and  exceptions  are  to  be 
strictly  construed  In  favor  of  tbe  insured, 
to  avoid  forfeiture  and  to  afford  Indemnity 
(19  Cyc.  657) ;  that  the  bond,  being  given  for 
a  public  purpose  and  pursuant  to  tbe  provi- 
sions of  law,  is  to  be  construed  as  a  statu- 
tory bond  and  any  conditions,  exceptions,  or 
limitations  In  excess  of  the  requirements  of 
law  are  unauthorized  and  Inoperative  and 
are  to  be  treated  as  surplusage.  l%e  Board 
further  contends  that  tbe  proviso  requiring 
notice  is  in  conflict  with  section  9,  art.  28,  of 
the'  (Constitution,  and  for  tbat  reason  is  void, 
and,  lastly,  contends,  that  as  tbe  record  dis- 
closed that  notice  was  given  within  SO  days 
from  the  time  tbe  board  discovered  the  char- 
acter of  the  default,  the  notice  is  timely 
given. 

Numerous  authorities  are  dted  by  both 
parties  in  support  of  their  respective  con- 
tentions. We  are  Impresed  wltb  the  impor- 
tance of  the  questions  raised,  and  have  sought 
to  give  careful  consideration  to  tbe  authori- 
ties cited  and  the  arguments  advanced.  We 
believe,  however,  that  there  is  a  dlstinetlon 
to  be  observed  between  bonds  given  to  pri- 
vate concerns,  where  both  parties  have  full 
liberty  of  contract,  and  bonds  given  pursu- 
ant to  a  statute,  as  in  this  case,  for  the  pub- 
lic benefit.  We  believe  that  a  bonding  com- 
pany, giving  a  bond  under  tbe  provisions  of 
a  law  and  for  a  public  purpose,  is  bound  to 
know  tbe  law  and  to  know  tbe  limitations 
fixed  by  tbe  law  upon  the  authority  of  the 
agents  for  the  public,  wltb  whom  it  con- 
tracts. Here  the  statute  fixes  tbe  conditions 
of  the  oepository  bond.  Section  1640,  supra. 
This  law,  with  all  its  terms,  no  more  and  no 
less,  becomes  a  part  of  tbe  bonding  contract. 
Tbe  Board  has  no  authority  to  waive  any 
part  of  tbe  statute  nor  add  anything  to  it. 
Tbe  bond  in  controversy,  as  executed,  con- 
tains all  the  conditions  required  by  the  stat- 
ute, with  the  addition  of  a  condition  requir- 
ing notice,  which  tends  to  modify  tbe  stat- 
ute and  to  liiaU  the  UabiUtx.    Tbis  addition- 


al condition,  we  think,  may  not  be  Imposed. 
In  the  recent  case  of  Southwestern  Surety 
Ins.  Co.  V.  Oavls,  158  Pac.  213,  this  court, 
speaking  through  Mr.  Justice  Hardy,  held: 

"I'he  bond  sued  on  being  a  atatutorv  one,  and 
given  in  an  attempt  to  comply  with  the  statute, 
m  order  to  avoid  snch  n  result,  the  court  will 
read  into  the  bond  the  statutory  conditions  and 
construe  tbe  same  to  guarantee  the  fulfillment 
of  contrncts  entered  into  within  the  year." 

In  the  case  of  Henry  Co.  v.  Salmon,  supra, 
It  is  said  (syllabus): 

"To  ascertain  the  liability  of  the  sureties  on 
the  bond  given  by  a  banker  as  depositary  of 
county  funds.  Laws  1001,  p.  101  (Ann.  St.  1906, 
pp.  3.344,  3345),  providing  for  the  selection  of 
county  depositories,  must  be  read  into  the  bond 
and  tlie  Uability  of  the  sureties  must  be  deter- 
mined by  its  provisions." 

The  Supreme  Court  of  New  York,  In  tbe 
case  of  Trustees  of  the  Village  of  Bath  v. 
McBride,  81  Btisc.  Rep.  618,  142  N.  Y.  Supp. 
1014,  holds  (syllabus): 

"Where  tbe  form  of  an  i^dal  bond  differs 
from  that  prescribed  in  tlie  statute,  if  founded 
upon  a  good  consideration,  the  Uability  of  the 
surety  is  measured  by  tlie  provisions  of  the  stat- 
ute rather  than  the  language  of  the  obligation 
itself." 

In  the  case  of  Higdon  v.  Fields,  6  Ala. 
App.  281,  60  South.  504,  It  is  held  that  a 
bond,  intended  by  the  obligors  to  be  the  ofl9i- 
dal  bond  of  a  public  otHcer,  is  operative  as 
such,  though  not  conditioned  as  prescribed 
by  tbe  Code  prescribing  tbe  condition  of  of- 
fidal  bonds. 

In  the  case  of  Board  of  County  Commis- 
sioners V.  Security  Bank,  75  Minn.  174,  77 
N.  W.  816,  tbe  surety  b^d  entered  into  an  ob- 
ligation conditioned  tbat  the  bank — 
"shall  well  and  truly  hold  said  funds,  with  ac- 
crued interest,  subject  to  draft,  and  payable 
at  all  times  on  demand,  and  shall  well  and  truly 
pay  over  on  demand  according  to  law  all  of 
said  funds  which  ^all  be  deposited  in  said  bank 
pursuant  to  said  designation." 

The  treasurer  of  the  county  had  $13,000  of 
sinking  funds  which  were  held  to  meet  coun- 
ty bonds  maturing  in  the  future.  He  found 
that  he  could  deposit  this  money  on  time  de- 
posit and  take  a  time  certificate  of  d^oslt 
and  receive  3  per  cent,  interest  when  moneys 
deposited  subject  to  check  only  drew  2  per 
cent  interest.  Tbe  bank  failed,  and  tbe 
bond  company  claimed  this  money  bad  not 
been  deposited  subject  to  cbeck,  and  was  not 
within  the  obligations  of  the  bond.  The 
court  said,  referring  to  tbat  defense: 

"This  would  undoubtedly  be  so  If  the  conntx 
treasurer  has  authority  to  make  a  deposit  on 
such  terms,  or  the  board  of  countjr  commission- 
ers had  the  power  to  authorize  him  to  do  so ; 
for  the  bond  dearly  refers  to  and  covers  only 
deposits  subject  to  draft,  and  payable  on  de- 
mand, and  on  which  the  Bank  was  to  pay  in- 
terest on  monthly  balances  at  2  per  cent,  in 
accordance  with  its  proposal  to  the  county  com- 
missioners pursuant  to  Qen.  St.  1804,  i  731. 
The  only  authority  of  either  the  county  treasur- 
er or  the  board  of  county  commissioners  to  lend 
county  funds  (for  that  is  what  it  amounts  to)  is 
that  given  by  Laws  1881,  c.  124,  as  amended 
(a.  S.  1804,  H  720-735,  inclusive).  The^  have 
no  authority  to  deposit  county  funds  in  any 
other  place  or  on  any-  other  terms  than  those 
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prescribed  by  the  atatute.  Tbia  applies  to  all 
county  funds,  whatever  the  purpose  for  which 
they  were  raised.  It  is  apparent  from  various 
provisions  of  the  statute  that  it  neither  contem- 

?lates  nor  authorizes  time  deposits,  and  section 
29  expressly  provides  that  all  deposits  are  to 
be  on  condition  that  they  'shall  be  held  subject 
to  draft  and  payment  at  all  times,  on  demand; 
and  every  one  is  bound  to  know  the  law.  The 
Security  Bank  was  bound  to  receive  on  deposit, 
up  to  the  statutory  limit,  all  county  funds  of- 
fered in  accordance  with  the  provisions  of  the 
statute,  and  on  the  terms  of  its  proposal." 

We  think  that  this  case  squarely  strikes 
down  the  provision  of  the  bond  requiring  any 
notice  to  be  given.  As  said  by  the  court, 
the  bonding  company  was  bound  to  know  the 
law,  and  to  know  that  the  Bank  obligated 
Itself  to  pay  upon  demand,  and  therefore  se- 
cured the  performance  of  that  duty.  It 
could  not  restrict  Its  obligation  in  any  form 
because  the  county  officers  were  without 
power  to  consent  to  such  restriction.  In  the 
same  case  (Board  of  County  Ck)mmIssloners 
y.  Security  Bank,  supra),  the  court  said,  In 
discussing  whether  or  not  this  bond  should 
be  measured  as  public  bonds,  as  follows: 

"While  the  Bank  may  not  have  been  a  'pub- 
lic ofScer,'  in  the  popular  sense  of  that  term, 
yet  in  the  matter  of  the  county  money  deposited 
with  It,  it  was  performing  public  duties,  or  du- 
ties to  the  public,  and  pro  oac  vice  was  a  pub- 
lic officer.  Its  duty  was  to  the  public,  and  its 
bond  to  secure  the  performance  of  that  duty 
was  for  the  benefit  and  protection  of  the  public. 
The  case  falls  within  all  the  reasons  of  the 
rule,  founded  on  public  policy,  which  makes 
certain  distinctions  between  the  rights  and  lia- 
bilities of  sureties  on  private  bonds  and  sure- 
ties on  bonds  given  to  secure  the  performance 
by  pubUc  officers  of  their  official  duties  to  the 
public.  The  case  must  be  determined  by  the 
rules  applicable  to  the  latter." 

It  is  true,  of  course,  that  If' a  bond  omitted 
the  statutory  obligations,  it  could  not  be 
held  to  be  a  statutory  bond.  In  such  case  It 
would  be  a  common-law  bond,  and  would  be 
measured,  of  coarse,  by  the  terms  of  its  ob- 
ligations; but  when  the  tmnd  contains  the 
exact  language  of  the  statute,  and  follows 
with  other  provisions  which  are  not  required 
by  statute,  It  is  generally  held  that  such  a 
bond  is  a  statutory  bond,  and  the  other  pro- 
visions will  be  treated  as  surplusage.  Being 
then  a  statutory  bond  under  the  terms  of 
the  statute,  the  liabilities  imiKised  by  the 
statnte  become  a  part  of  the  bond.  In  other 
words,  the  statute  defines  the  duties  of  the 
public  officer,  to  wit,  the  county  depository, 
and  a  bond  conditioned  in  the  language  of 
the  statute  will  be  held  to  protect  the  coun- 
ty against  the  nonperformance  of  these  du- 
ties, and  clauses  attempting  to  limit  and  re- 
strict that  right  will  be  IneffectlTe  and  inop- 
erative. 

We  are  further  of  the  opiuion  that  if  the 
provisions  In  regard  to  notice  were  sustain- 
ed, that  notice,  given  within  30  days  after 
the  discovery  that  the  county  had  money  on 
deposit  in  the  Bank,  with  a  certified  state- 
ment of  the  facts,  would  be  timely;  that  the 


condition  of  the  bond  requiring  notice,  if  it 
were  upheld,  would  not  require  the  perform- 
ance of  impossible  conditions,  nor  the  per- 
formance of  conditions  which  would  render 
tlie  insurance  of  the  bond  practically  worth- 
less, but  calls  only  for  a  reasonable  construc- 
tion. Having  held,  however,  that  the  Board 
is  without  power  to  barter  away  the  benefits 
of  the  statute,  and  that  the  conditi<Mi8  in  ex- 
cess of  the  statute  sought  to  be  imposed  are 
inoperative,  It  is  not  necessary  to  pursue  the 
latter  proposition  further. 
Xhe  Judgment  is  affirmed. 

FEB  CUBIAM.    Adopted  in  whol& 


McLBAN  V.  SOUTHWESTERN  OASUALTZ 

INS.  CO.   OF  OKLAHOMA  et  oL* 

(No.  6435.) 

(Supreme  Court  of. Oklahoma.    Nov.  30,  tSlfi. 

Rehearing  Denied  Ang.  29,  1:916.) 

(Syllabus  by  the  Court.) 

L  Evidence  iS=»434(S)— 1'ahol,  Evidence  Af- 
fecting Writings  —  Showino  Invauditt 
OP  CoNTaACiv— Fbaod. 
The  effect  of  evidence  introduced  to  show 
that  a  written  contract  was  induced  and  ob- 
tained by  material  false  and  fraudulent  repre- 
sentations is  not  to  contradict  or  vary  the 
terms  of  the  written  contract,  but  to  show  tluU 
the  party  signing  the  contract  was  imposed  up- 
on, and  that  fraud  was  practiced  in  obtaining 
bis  signature  thereto;  and  such  evidence  is  al- 
ways admissible  to  show  that  contracts  have 
been  fraudulently  obtained.  No  exact  rule  can 
be  laid  down  by  which  every  case  of  fraud  can 
be  tested;  but  the  court  must  determine,  un- 
der the  broad  principles  of  equity,  whether  or 
not  what  was  done  in  each  particuiar  case 
amounts  to  cognizal>le  fraud. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2012;    Dec  Dig.  <S=»434(8).] 

2.  Fraud  ®=>12— Elements— Falbb  Prouisk. 

There  is  a  wide  distinction  between  the  non- 
performance of  a  promise  and  a  promise  made 
mala  fide,  and  without  any  iutentiua  at  the  time 
of  making  it  to  perform  it.  And  while  ordi- 
narily a  statement  upon  which  fraud  may  be 
predicated  must  be  of  an  existing  fact,  yet  If  a 
promise  is  made  to  be  performed  in  the  future, 
as  an  inducement  to  obtain  a  contract,  if  the 
intention  not  to  perform  the  promise  be  shown 
to  have  existed  at  tlie  time  the  promise  was 
made,  such  false  promise  constitutes  cognixable 
fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  J  14;    Dec.  Dig.  <e=>12.J 

3.  Corporations   (S=»426(10)  —  Aqbhts  —  Au- 
thority—Ratification. 

Wliere  a  corporation  arms  persons  with 
blank  oon tracts  to  take  stock  subscriptions  for 
the  company,  and  they  obtain  subscriptions, 
through  false  and  fraudulent  representations, 
and  promises  to  do  certain  things,  it  is  immate- 
rial whether  they  were  authorized  by  the  com- 
pany to  make  these  representations  and  prom- 
ises or  not.  If  the  company  accepts  the  bene- 
fits of  their  misrepresentations,  it  must  also 
bear  the  burdens  of  the  same;  and  if  the  com- 
pany is  unwilling  to  be  bound  by  their  mis- 
representations, it  must  surrender  the  benefits 
obtained  tinder  them. 

[Ed.  Kote.~For  other  cases,  see  Corporations, 
Cent.  Dig.  IJ  1702,  1704.  1714 ;  Dec  Dig.  <S=» 
426(10).] 
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CommissloneTB'  Opinion,  DlTlBioa  No.  2. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfield,  Judge. 

Action  by  George  D.  McLean  against  the 
SoDth western  Casualty  Insurance  Company 
ot  Oklahoma  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Be- 
rersed  and  remanded. 

Stuart,  Cruce  &  Cruce  and  Gilbert  ft  Bond, 
all  of  Oklahoma  City,  for  plalutitf  In  error. 
Ledbetter,  Stuart  &  Bell,  of  Oklahoma  City, 
for  defendants  in  error. 

BRETT,  C.  This  action  was  commenced 
in  the  superior  court  of  Oklahoma  county 
by  the  plaintiff  In  error,  as  plaintiff,  against 
tbe  defendants  in  error,  as  defendants,  to 
resdnd  a  certain  contract  and  recover  the 
sum  of  $1,375,  alleged  to  have  been  obtained 
under  said  contract.  The  ground  alleged  for 
resclaaioii  is  that  the  contract  was  induced 
and  obtained  by  fraod.  The  facts  material 
to  the  Issues  before  us  are:  That  the  de- 
fendant company  the  Southwestern  Casualty 
Insurance  Company  of  Oklahoma  had,  prior 
to  Mardi  7,  1910,  been  duly  incorporate 
as  an  aoddent  and  casualty  company,  and 
was  perfecting  its  organiaetlcm  by  the  sale 
of  stock,  and  through  its  agents  sold  to  the 
plalntiir,  who  was  a  idiyslcian,  |6,000  worth 
of  stock,  under  tbe  promise  and  agreement 
that  if  be  would  take  the  stock  the  com- 
pany would  employ  him  as  its  medical  ex- 
aminer at  an  agreed  salary  of  $1,600  per 
year.  That  plaintiff  paid  $1,876  in  cash  on 
said  subscrli^on,  and  gave  hisi  notes  for  the 
deferred  payments.  The  plaintiff  alleges  fur- 
ther that  the  sole  inducement  and  considera- 
tion prompting  him  to  purchase  this  stock 
was  the  agreement  to  employ  him  at  the 
Etipnlated  salary  as  medical  ezaminw,  that 
after  obtaining  his  subscription  and  the  caeih 
payments  the  defendants  refused  to  empl(^ 
him,  and  that  the  representation  of  the  in- 
tention of  the  defendant  to  employ  him  as 
its  medical  examiner  was  false,  and  known 
to  the  defendant  to  be  false  at  the  time  of 
making  same,  and  was  made  without  any  In- 
tentl<H)  on  the  part  of  the  defendant  of  per- 
forming tbe  same,  and  that  it  was  through 
no  fault  of  his  that  he  was  not  employed; 
that  be  bad  never  received  any  stock  of  the 
company;  and  asks  for  a  rescission  of  the 
contract,  and  the  return  of  the  $1,375  paid. 
Tbe  defendants  answered  by  general  denial, 
and  alleged  that  if  any  promise  or  contract 
to  employ  the  plaintiff  at  a  salary  of  $1,500 
per  year  was  made,  it  was  made  without  the 
nnthority  of  the  company,  and  was  there- 
fore not  binding  upon  the  company.  Plain- 
tiff filed  a  reply,  denying  all  affirmative  al- 
legations in  the  defendant's  answer.  Tie 
cause  came  on  for  trial  to  the  court  and  a 
jury.  The  testimony  of  the  plaintiff  fully 
sastalns  tbe  allegations  of  his  petition.  On 
<TOBS-examlnotlon  the  defendant  produced, 
and  Introduced,  in  evidence,  among  other 


documents  as  part  of  its  cross-examination, 
tbe  contract  of  stock  subscription,  which  is 
as  follows: 

"I,  Dr.  Geo.  D.  McLean  of  Oklahoma  City, 
Okl.,  hereby  subscribe  for  00  shares  of  the 
capital  stock  of  the  Southwestern  Casualty  In- 
surance Company,  of  Oklahoma  City,  Oklahoma, 
at  and  for  Oie  price  of  $60.00  per  share  (par 
$25^  upon  the  following  terms  and  conditionB: 
I  agree  to  pay  $15.00  per  share  in  cash  with 
this  subscription,  and  pve  two  notes  for  the 
remainder  of  the  purchase  price,  as  follows: 
One  note  for  $10.00  per  share  due  April  Ist, 
1910,  and  the  other  for  $25.00  per  share  due 
on  demand  after  September  1st,  1910.  As  soon 
as  the  full  purchase  price  is  paid  hereon  in 
cash,  a  eartincate  for  the  stock  showing  same  to 
be  fully  paid  and  nonassessable  to  be  issued 
and  delivered  to  me.  It  is  further  understood 
and  agreed  that  no  ooaditioBs  other  than  those 
printed  herein  shall  be  binding  on  the  company, 
and  that  all  cash  payments  hereon  shall  be  the 
liquidated  damages  to  the  company  should  I 
fail   or  refuse  to  complete  this  subscription. 

"Dated  and  signed  this  7th  day  of  March, 
1910,  at  Oklahoma  City,  OkL 

"Geo.  D.  McLean,  Subscriber. 

"Physician  and  Surgeon,  Occupation." 

At  the  close  of  plaintiff's  evidence  defend- 
ant demurred  to  the  evidence  on  the  ground 
that  It  sought  to  vary  the  terms  of  a  writ- 
ten contract,  and  because  the  allegations  of 
fraud  were  insulllcient  to  raise  the  issue  of 
fraud,  sutfident  to  go  to  the  Jury.  Tlie  de- 
murrer was  sustained,  and  Judgment  render- 
ed for  defendants,  and  the  plalntia  appeals 
to  this  court. 

[1]  There  are  a  number  of  assignments  of 
error,  but  the  decisive  question  In  tbe  case 
is  whether  or  not  tbe  allegationa  and  evi- 
dence of  the  plaintiff  sufficiently  raised  the 
question  of  fraud  to  go  to  the  Jury.  We 
think  they  did.    The  defendants  argue  that: 

"The  written  contract  entered  into  by  plain- 
tiff is  clear  and  explicit,  and  expressly  forbids 
any  agreement  or  conditions  other  than  those 
printed  therein  being  binding  on  the  company, 
and  that  the  plaintiff  is  a  physician  of  high 
standing,  and  thorough  education,  and  was 
capable  of  reading  and  understanding  the 
contract  signed,  and  therefore  should  be  bound 
by  the  written  contract  signed  by  him," 

— and  dte  McNlndi  v.  Northwest  Thresher 
Co.,  23  Okl.  3S6,  100  Pac.  524,  138  Am.  St 
Bep.  803,  and  other  cases  to  the  same  effect, 
in  support  of  their  contention.  But  the  rule 
of  law  In  these  cases  is  not  applicable,  where 
tbe  paity  alleges  and  proves  that  be  was 
induced,  by  material,  false,  and  fraudulent 
representations,  to  enter  Into  a  contract 
which  be  would  not  have  entered  into  but 
for  such  false  and  fraudulent  representa- 
tiona  The  purpose  and  effect  of  the  evidence 
introduced  in  the  case  at  bar  is  not  to  con- 
tradict or  vary  the  terms  of  the  written  con- 
tract, but  to  show  that  the  i^lntlff  was  im- 
posed upon,  and  that  fraud  was  practiced  in 
obtaining  his  signature  thereto.  Fraud  viti- 
ates everything  it  touches,  and.  a  contract 
obtained  thereby  is  voidable.  And  evidence 
Is  always  admissible  to  show  that  contracts 
have  been  fraudulently  obtained.  In  Cooper 
V.  Ft  Smith  ft  Western  Ey.  Ca,  23  Okl.  139, 
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99  Paa  785,  Mr.  Jnstlce  Turner,  ea>eaklng 
for  the  court,  Bays: 

"In  an  English  case  (Canliam  y.  Bany,  15  C. 
B.  597)  the  gauge  by  which  the  materiality  of 
a  statement  is  to  be  determined  is  stated,  in 
substance,  as  follows:  A  contract  may  be  avoid- 
ed by  a  false  and  fraudulent  representation, 
though  not  relating  directly  to  the  nature  and 
character  of  its  subject-matter,  if  it  is  so  close- 
ly connected  with  the  contract  that  the  party 
sued  would  not,  but  for  the  representations, 
have  entered  into  it,  and  was  induced  to  enter 
into  it,  to  the  knowledge  of  the  other  party,  by 
such  representation — citing  Hammond  v.  Pen- 
nock,  61  M.  X.  152;  Moens  v.  Heyworth,  10 
M.  &  W.  147;  Valton  v.  National  Fund  Life 
Ass'n,  20  N.  T.  82.  Further  in  that  case,  the 
court  says:  'Under  the  rule  as  stated  in  these 
cases,  either  party  to  a  contract  may  make  a 
collateral  statement,  taiade  by  the  other  party 
during  the  negotiations  as  to  the  existence  or 
nonexistence  of  a  particular  fact,  a  material 
one  in  his  own  judgment.  So  if  it  turns  out  to 
be  untrue,  and  was  falsely  and  fraudulently 
made,  it  will  vitiate  the  contract  if  he  relied 
upon  the  same  as  true,  and  would  not  have  en- 
tered into  the  contract  but  for  the  statement.' " 

Mr.  Justice  Turner  In  this  opinion  further 
says: 

"John  C.  Smith  v.  William  Countryman,  80 
N.  T.  670,  was  an  action  to  recover  damages 
for  the  breach  of  a  contract  to  deliver  a  quan- 
tity of  hops,  the  buyer  represented  that  he  had 
purchased  E.'s  hops  for  12^^  cents  a  poond. 
The  seller  was  ignorant  of  the  price  of  bops, 
reluctant  to  sell,  and,  relying  on  such  represen- 
tation and  believing  it  to  be  true,  and  having 
confidence  in  the  prudence  and  judgment  of  E., 
agreed  to  sell  his  hops  to  the  buyer  for  12^ 
cents  a  pound.  The  statement  as  to  the  pur- 
chase of  E.'s  hops  was  untrue.  It  was  held 
that  the  seller  was  at  liberty  to  refuse  to  ful- 
fill the  contract  on  the  discovery  of  fraud.  The 
court,  in  passing,  quoted  approvingly  from  the 
InnguaKe  of  Mr.  Justice  Story  in  Doggett  v. 
Emerson,  3  Story,  733,  Fed.  Cas.  No.  3,960, 
where  the  eminent  jurist  said:  'It  is  equally 
promotive  of  sound  morals,  fair  dealing,  and 
public  justice  and  policy  that  every  vendor 
should  distinctly  comprehend,  not  only  that  good 
faith  should  reign  over  all  his  conduct  in  rela- 
tion to  the  sale,  but  that  there  should  be  the 
most  scrupulous  good  faith,  an  exalted  honesty, 
or,  as  it  is  often  felicitiously  expressed,  uber- 
rima fides,  in  every  representation  made  by  him 
as  an  inducement  to  the  sale.  He  should  lit- 
erally, in  his  representation,  tell  the  truth,  the 
whole  truth,  and  nothing  bii^  the  truth.  If  his 
represeutatiou  is  false  in  any  one  substantial 
circumstance  going  to  the  inducement  or  es- 
sence of  the  bargain,  and  the  vendee  is  thereby 
misled,  the  sale  is  voidable,  and  it  is  usually 
immaterial  whether  the  representation  be  will- 
fully and  designedly  false  or  ignorantly  and  neg- 
ligently nntrue.  'Hie  vendor  acts  at  his  peril, 
and  is  bound  by  every  syllable  he  utters  or  pro- 
claims, or  kno^ngly  impresses  upon  the  ven- 
dee, as  a  true  or  decisive  motive  for  the  bar- 
gain.' " 

Many  other  cases  might  be  cited  and  quot- 
ed to  the  same  effect,  but  we  deem  It  un- 
necessary, since,  we  think,  this  is  the  sonnd 
rule  and  the  established  doctrine  of  this 
court.  And  it  Is  not  In  conflict  with  the 
cases  cited  by  the  defendants. 

It  Is  not  the  policy  of  the  law  to  lay  down 
fast  and  spedflc  rules  by  which  every  case 
of  fraud  arising  may  be  tested,  but  to  leave 
it  largely  to  the  conscience  of  the  court  to 
determine,  under  the  broad  prindples  of  eq- 
uity, whether  or  not  what  was  done  in  each 


IKirtlcular  case  amounts  to  cognizable  fraud. 
As  stated  by  Mr.  Parsons: 

"It  is  of  the  very  nature  and  essence  of  fraud 
to  elude  all  laws,  and  Tiolate  them  in  fnct 
without  appearing  to  break  them  in  form,  and 
if  there  were  a  technical  definition  of  fraud,  and 
everything  must  come  within  the  scope  of  it« 
words  before  the  law  could  deal  with  it  is 
fraud,  the  very  definition  would  give  to  the 
crafty  just  what  they  wanted,  for  it  wonld  tell 
precisely  how  to  avoid  the  grasp  of  the  law. 
Whenever,  tlierefore,  any  court  has  before  it  a 
case  in  which  one  has  injured  another,  directly 
or  indirectly,  by  falsehood  or  artifice,  it  is  for 
the  court  to  determine  in  that  case  whether 
what  was  done  amounts  to  cognizable  fraud." 
2  Parsons  on  Contracts,  787. 

And  we  think  the  allegations  of  the  peti- 
tion and  the  evidence  in  the  case  at  bai 
raise  the  issne  of  fraud  sufficient  to  go  to 
the  Jury. 

[2]  2.  But  It  Is  argued  by  tbe  defendants 
that  representations,  to  be  fraudulent,  must 
be  made  concerning  existing  facts,  and  that 
promises  made  to  be  performed  In  the  future 
do  not  constitute  fraud.  We  are  aware  that 
many  respectable  courts  without  any  qoali- 
flcatlons  lay  down  this  broad  rule.  But  we 
think  the  error  into  which  these  courts  have 
fallen  consists  In  not  distinguishing  between 
the  nonperformance  of  a  promise  and  a 
promise  made  mala  fide,  and  without  any 
Intention  at  the  time  of  tnaklng  it  to  per- 
form It  The  latter  dass  of  promises  have 
repeatedly  been  held  to  constitute  actionable 
fraud.  In  Edglnton  v.  Fltzmaurice,  29  Cb. 
Div.  459,  tbe  learned  judge.  In  speaking  of 
a  misrepresentation  of  a  certain  company  as 
to  its  intention  with  reference  to  the  future 
conduct  of  Its  business,  says: 

"There  must  be  a  misstatement  of  an  existing 
fact;  but  the  state  of  a  man's  mind  is  as  much 
a  fact  as  the  state  of  his  digestion.  It  is  true 
that  it  is  very  di£Bcult  to  prove  what  the  state 
of  a  man's  mind  at  a  particular  time  is,  but  if 
it  can  l>e  ascertained,  it  is  as  much  a  fact  as 
anything  else.  A  misrepresentation  as  to  the 
state  of  a  man's  mind  is  therefore  a  misstate- 
ment of  fkct" 

And  In  Cooper  v.  Ft.  Smith  &  Western  Ry. 
Co.,  supra,  where  Cooper  was  seeking  to 
avoid  the  payment  of  a  note  on  the  ground 
that  it  was  obtained  by  false  representations 
respecting  the  Intention  of  the  railroad  com- 
pany, the  court  says: 

"It  might  be  contended  that  the  misrepresen- 
tation here  relied  upon  as  vitiating  this  con- 
tract, i.  e.,  that  if  the  bonus  notes  were  not  giv- 
en the  road  would  not  be  built  to  Guthrie,  bat 
probably  to  a  rival  toWn,  was  simply  a  mis- 
statement of  an  intention  and  not  a  fact,  and 
hence  not  sufficient  for  that  purpose.  l%at 
there  must  be  a  misstatement  of  a  material  fact 
goes  without  further  saying,  but  is  not  the  mis- 
statement of  an  intention  a  tact?  Is  it  not  a 
misstatement  of  the  state  of  mind,  and  is  sot 
the  state  of  a  man's  mind  a  fact?  *  •  •  We 
say  that  if  defendant  was  misled  into  executuK 
the  note  sued  on  by  the  false  and  fraudalent 
representations  of  nUdntiff  as  to  the  state  of  its 
intentions  with  reference  to  the  point  to  which 
its  road  was  to  be  extended,  as  in  his  answer 
he  says  he  was,  then  plaintiff  was  guilty  of 
making  a  material  misrepresentation  of  toA 
fact  as  will  vitiate  the  contract  and  release  de- 
fendant from  such  promise  to  pay."  Wcbb'i 
Pollock  on  Torts,  page  869. 
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In  Tanaer  v.  CSark,  13  Ky.  Law  Rep.  922, 
the  syllabus  1b  In  part: 

"A  statement  of  intention  merely  cannot  be 
a  misrepresentation  amounting  to  fraud,  but 
the  statement  of  matter  in  the  future,  if  af- 
firmed as  a  fact,  may,  as  well  as  a  statemrut  of 
a  fact  existini;  at  present,  amount  to  a  fraudu- 
lent mlsrepresentatioii." 

The  syllabus  In  Pollard  t.  McKenney  et 
aL,  69  Neb.  742,  96  N.  W.  679,  101  N.  W.  9, 
states  the  distinction  aa  follows: 

"Ordinarily  a  false  promise,  upon  which  fraud 
may  be  premcated,  must  be  of  an  existing  fact, 
or  a  fact  alleged  at  the  time  to  exist,  and  can- 
not conidst  of  a  mere  promise  to  b«  performed 
in  the  fnture ;  but,  if  the  intention  not  to  per- 
form the  promise  be  shown  to  have  existed  at 
the  time  the  promise  was  made,  the  promise  Is 
fkvudulent."  65  Law  Journal,  6S0;  Ayres  t. 
French,  41  Conn.  142;  Coclcrill  t.  Hall,  65  Cal. 
326.  4  Pac.  33 ;  Brison  v.  Brison,  75  Cal.  5a5, 
17  Pac  680,  7  Am.  St.  Rep.  189;  HiU  v.  Cham- 
berlain, 64  App.  Div.  600.  71  N.  Y.  Supp.  639; 
Gage  T.  Lewis,  68  UL  604. 

We  think  In  the  case  at  bar  tbat  the  evi- 
dence clearly  raised  a  question  for  the  jury 
to  pass  upon,  namely,  the  character  of  the 
promise  and  agreement  of  the  defendant  to 
employ  the  plalnatT  at  a  salary  of  $1,500 
per  year.  And  if  the  defendant  misstated  its 
Intention,  and  made  this  promise  mala  fide, 
for  the  purpose  of  inducing  the  plaintiff  to 
subscribe  for  its  stodi,  and  without  the  In- 
tention of  carrying  it  out  In  good  faith,  and 
the  plaintiff  rolled  upon  It  and  was  thus 
induced  to  subscribe  for  the  stock,  it  is  such 
a  fraud  as  a  court  will  take  cognizance  of, 
and  from  which  It  will  give  relief. 

[3]  8.  It  Is  also  pleaded  In  the  answer  of 
defendants,  and  Insisted  upon,  that  the  pei^ 
son  or  persons  making  this  promise  and 
agreement  with  plaintiff  were  without  au- 
thority to  do  so,  and  the  company  Is  not 
bound  thereby.  But  there  Is  some  evidence 
that  one  of  the  parties  making  ^e  represen- 
tation was  a  director  of  the  company.  But 
whether  he  was  or  not,  and  whether  he  was 
authorized  to  make  such  representation  or 
not,  the  directors  delivered  to  the  party  tak- 
ing the  subscription  blank  contracts  for  the 
purpose  of  taking  subscriptions  of  stock; 
and,  under  the  view  we  take  of  the  case,  it 
is  Immaterial  whether  he  was  authorized  to 
make  this  agreement  or  not;  the  company 
accepted  the  contract  Induced  by  these  rep- 
resentations, and  the  $1,375  paid  by  plain- 
tiff, and  must  also  lear  the  burdens  accom- 
panying this  transaction  as  well  as  Its  bene- 
fits. In  Wickham  v.  Grant,  28  Kan.  617,  a 
railroad  company  was  selling  stock,  and 
one  of  the  directors  gave  some  blank  notes 
to  a  Swedish  friend  who,  under  false  repre- 
sentations, induced  another  Swede  to  sign 
one  of  the  notes,  which  the  company  accept- 
ed; and  the  court,  speaking  through  Chief 
Justice  Horton,  says: 

"As  the  board  of  directors  of  the  railroad  com- 
pany delivered  to  Swanson,  a  resident  director 
at  Lindsborg,  the  blank  notes,  and  as  he  chose 
Oarlson  to  take  the  notes  and  obtain  subscrip- 
tions thereby,   the  company  could   not  accept 


such  notes  and  obtain  the  benefits  therefrom, 
and  ot  the  same  time  disown  or  disregard  the 
representations  and  means  by  which  the  signers 
were  induced  to  execute  them.  ♦  •  •  It  is 
immaterial,  in  our  view,  upon  the  findings  of 
fact,  whether  Swanson  had  any  authority  to 
employ  Carlson  to  take  subscriptions  and  to  di- 
rect him  to  make  the  representations  so  made, 
or  not;  and  it  is  likewise  immaterial  whether 
he  informed  the  railroad  company  of  the  repre- 
sentations made  to  secure  and  obtain  the  sul>- 
scriptions.  The  company  accepted  the  notes  and 
must  take  them,  as  was  well  said  by  the  court 
below,  'with  their  burdens,  as  well  as  their 
benefits.' "  Highland  University  Oo.  v.  Long, 
7  Kan.  App.  173,  63  Pac.  766;  Hoover  et  al. 
V.  Dettenbaueh  et  al.,  S3  Keb.  476,  119  N.  W. 
1130;  Meeker  &  Co.  v.  Ashley  et  al.,  56  Iowa, 
188,  9  N.  W.  124;  Curry  v.  Boar(\  of  Super- 
visors Decatur  Co.  et  oL,  61  Iowa,  71, 16  N.  W. 
602. 

And  in  the  case  at  bar,  assuming,  without 
deciding,  that  the  person  or  persons  making 
the  representations  did  so  without  authority, 
there  Is  no  rule  of  equity  and  fiair  dealing 
that  would  permit  the  company  to  arm  per- 
sons with  bhank  contracts  to  take  stock  sub- 
scriptions, and  then  permit  the  company  to 
accept  the '  benefits  of  their  misrepresenta- 
tions and  escape  the  burdens.  If  the  compa- 
ny Is  unwilling  to  be  bound  by  their  repre- 
sentations, it  must  surrender  the  benefits  ob- 
tained under  them. 

We  think  it  was  error  to  sustain  the  de- 
murrer to  the  evidence,  and  that  the  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

PER  CURIAM.    Adopted  In  whole. 


DEMTNG  INV.  CO.  v.  CHRISTENSEN  et  ux. 

(Na  6037.) 

(Supreme  Court  of  Oklahoma.    July  11.  1916. 

Rehearing  Dented  Aug.  25,  1916.) 

(SjiUabtu  by  the  Ocmrt.) 

1.  BrOKKRB  «=3ll— RiOHT  to   COUFEIfSATlON 

— Pebfobmancb  or  Coktbact. 
A  contract,  whereby  C.  and  wife  appoint  D. 
as  their  agent  to  procure  a  loon  of  money  un- 
coupled with  an  interest,  may  be  revoked  by 
the  principal  at  will  without  liability  for  dam- 
ages, but  where,  according  to  its  terms,  it  is 
contemplated  that  the  agent  shall  expend  time 
and  money  to  carry  it  out,  and  the  agent  ac- 
cepts said  contract  and  does  expend  time  and 
money  in  pursuance  of  the  object  of  the  agency, 
and  does  procure  a  P&rty  who  is  willing  to 
loan  the  money  for  the  time  and  according  to 
the  terms  of  the  contract,  the  principal  cannot 
revoke  the  same  except  upon  the  burden  of  re- 
sponding to  the  agent  for  such  damages  as  he 
may  suffer  by  reason  thereof.  Such  contract  in 
tliat  state  of  case  is  not  void  for  want  of  mu- 
tuality but  the  same  is  an  enforceable,  valid, 
and  binding  contract. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  f  58;    Dec  Dig.  *=»11.] 

2.  Brokebs    9=9717— Compinsahon—Librb— 
Pbovisiohs  of  Contbaot. 

The  contract  in  this  case  examined,  and 
held  to  be  valid,  supported  by  a  eu£5cient  con- 
sideration, bnt  that  V.  is  entitled  to  recover  only 
$350  tbereundcri  provided  no  fraud  was  prac 
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ticed  upon  O.  and  wife  in  the  execution  of  fsaid 
contract,  and  provided,  furtlier,  that  O.  and 
wife  were  not  justified  in  refusing  to  comply 
with  said  contract,  on  account  of  the  mortgage 
presented  to  them  to  sign,  containing  imposi- 
tiona  in  its  terms  not  contemplated  by  the  con- 
tract between  the  parties,  and  to  secure  tbe 
payment  thereof  is  entitled  to  a  lien  on  tbe  real 
estate  named  in  the  contract  not  released  by  D. 
[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Die.  S  98;   Dec.  Dig.  «=»77.] 

Commissioners'  Opinion,  Division  No.  & 
Error  from  District  Court,  Alfalfa  County; 
James  B.  CuUison,  Jndge. 

Action  by  Henry  0.  Chrlstensen  and  wife 
against  the  Deming  Investment  Company. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed  and  remanded. 

Charles  B.  Mitchell,  of  Oswego,  Kan.,  and 
H.  A.  Kroeger,  of  Oklahoma  City,  for  plain- 
tiff  in  error.  C.  H.  Mauntel,  of  Alva,  for  de- 
fendants In  error. 

HOOKER,  a    On  December  16,  1912,  the 
parties  hereto  made  and  entered  Into  the  fol- 
lowing contract: 
"To  the  Deming  Investment  Coinpany: 

"I  hereby  appoint  you  my  agent  to  negotiate 
for  me  either  in  your  own  name  or  in  that  of 
any  one  whom  you  may  choose,  a  loan  of  seven 
thousand  dollars,  on  7  years'  time,  bearing  in- 
terest at  the  rate  of  5  per  cent,  per  annum,  pay- 
able annually,  on  the  first  day  of  January,  and 
in  each  year,  to  bo  secured  by  first  mort- 
gage on  land  hereinafter  described;  note  and 
mortgage  to  be  made  payable  to  any  one  the 
lender  may  desire,  with  the  principal  made  pay- 
able wherever  the  lender  may  designate,  and  on 
such  blanks,  1.  e.,  notes  and  mortgages,  as  the 
lender  may  furnish. 

"My  land  upon  which  I  desire  this  first  mort- 
gage loan  is  as  follows: 

"Tbo  lote  3  and  4  and  E.  Vt  S.  W.  ^,  Sec. 

18,  and  lots  1  and  2  and  E.  %  N.  W.  %,  Sec. 

19.  Twp:  28.  N.  E.  10  W.  in  Alfalfa  county, 
Oklahoma. 

"As  compensation  for  your  services  in  nego- 
tiating this  loan  I  hereby  agree  to  pay  you 
or  the  assignees  of  this  contract,  the  sum  of 
ninff  hundred  eighty  dollars,  payable  In  four 
notes  as  follows: 

"$245.00  due  Jan.  let,  1914,  $245.00  due  Jan. 
1st,  1915,  $245.00  due  Jan  Ist,  1916,  $245.00 
due  Jan.  1st,  1917,  to  bear  10  per  cent,  interest 
from  maturity,  until  paid,  and  to  be  secured  by 
second  mortgage  on  the  above-described  land, 
subject  only  to  the  prlndpal  loan  of  $7,000.00. 

"I  further  agree  to  furnish  and  pay  all  ex- 
penses of  abstract  of  title  to  the  property  of- 
fered as  security  in  my  application,  and  as 
above  described.  I  also  agree  to  pay  for  re- 
cording the  mortgage  or  mortgages,  and  eacb 
and  every  other  instrument  necessary  to  dear 
the  title  of  all  incumbrances  and  perfect  said 
title  in  me. 

"I  further  agree  to  pay  interest  on  money 
from  Jan,  10,  1913,  or  from  any  date  thereafter 
that  the  papers  in  said  loan  may  designate. 

"For  value  received,  I  do  hereby  promise  and 
agree  to  pay  such  actual  expenses  as  you  have 
incurred  in  the  negotiation  of  the  loan  and 
examination  of  the  property,  and  title,  if  I  do 
not  obtain  said  loan  by  reason  of  defect  in  my 
title,  or  by  reason  of  my  being  unable  to  remove 
all  incumbrances  from  said  land,  and  if  you  or 
any  negotiator  to  whom  you  may  apply  for  me 
for  above  loan,  notify  me  of  aoceptauce  of  said, 
and  I  am  nnable  to  or  refuse  to  complete  tbe 
said  loan,  then  I  agree  to  pay  5  per  cent,  on 
amount  oi.  loan  applied  for,  ana  all  other  expens- 


es you  or  the  assignee  of  this  contract  may 
have  incurred  for  such  refusal  or  inability  to 
cranplete  said  loan. 

"And  I  do  authorize  you  or  the  assignee  of 
this  contract  to  receive  all  money  due  me  on 
said  loan  and  to  pay  off  to  the  mortgagee,  or 
tbe  firm,  or  the  company  which  negotiated  said 
loans,  all  incumbrances,  leases,  taxes  and  liens 
of  every  kind  on  my  said  land,  necessary  to 
be  paid  to  perfect  my  tide  to  said  lands  or  any 
part  thereof.  And  if  the  loan  hereby  applied 
for  should  not  be  sufficient  to  pay  oS  all  liens 
I  agree  to  pay  the  deficiency  within  ten  days 
after  the  said  note  and  mortgage  are  executed. 
If  said  premises  are  occupied  by  any  person,  or 
child  of  legal  age,  or  are  rented  or  leased,  I 
agree  to  obtain  and  deliver  to  you  the  writ- 
ten disclaimer  of  said  tenant  or  person,  in  fa- 
vor of  lender. 

"I  agree  to  keep  the  buildings  on  said  prem- 
ises insured  against  fire,  lightning  and  wind- 
storm, until  the  said  loan  is  fully  paid,  in  the 
sum  of  $l,5OO.0O,  all  policies  to  be  written  for 
not  less  than  three  years  term  in  reliable  in- 
surance companies,  approved  by  you  or  the 
lender  and  to  have  to  each  attached  a  subroga- 
tion mortgage  clause  with  loss,  if  any,  made  pay- 
able to  the  said  lender  or  assigns.  Said  pol- 
icies with  premiums  prepaid  shall  be  delivered 
t)rior  to  poyraent  to  me  of  tlie  proceeds  of  said 
oan  and  if,  for  any  reason,  I  should  fail  to  de- 
liver such  insurance  policies,  you  or  the  lender 
or  assigns  are  hereby  authorized  to  have  all 
policies  written  and  the  premium  therefor  de- 
ducted from  the  proceeds  of  said  loan. 

"It  is  also  agreed  that  your  authority  to  nego- 
tiate said  loan  as  my  agent  be  irrevocable  for 
thirty  days  after  I  shoU  have  furnished  you 
complete  and  satisfactory  abstract  of  title,  show- 
ing perfect  title  in  appbcant. 

"As  security  for  the  payment  of  any  and  all 
sum  or  sums  of  money  to  which  you  may  be 
entitled  under  this  contract,  I  hereby  pledge  and 
mortgage  to  you  the  above-described  real  estate. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  Dec.  16,  A.  D.  1912. 

"Henry  C.  Christensen, 

"Applicant 
"Minnie  Christensen. 

"Signed  in  the  presence  of 
^Tyler  T.  Wales. 
"J.  D.  Ponraker." 

In  the  petition  It  la  alleged  that  tbe  de- 
fendants In  error  on  the  leth  day  of  Decem- 
ber, 1912,  and  at  the  time  of  the  institntlon 
of  this  action,  owned  a  part  of  the  real  estate 
described  in  said  contract,  and  occnpled  tbe 
same  as  a  homestead,  and  that  on  tbe  16th 
day  of  December,  1912,  they  negotiated  with 
an  agent  of  the  company  for  a  loan  on  said 
property,  with  which  they  intended  to  pur- 
chase another  farm,  and  that  it  was  under- 
stood and  agreed  that  If  the  title  to  said 
additional  farm  was  not  good,  the  loan  was 
not  to  be  made  to  them,  and  that  the  applica- 
tion for  said  loan  was  to  be  destroyed ;  that 
thereafter  the  agents  of  the  company  called 
upon  said  defendants  in  error  and  destroyed 
the  old  contract,  and  thereupon  a  new  con- 
tract was  agreed  upon  and  signed  by  the  par- 
ties, but  that  the  defendants  In  error  sign- 
ed said  new  contract  upon  the  representation 
made  by  the  agents  of  the  company  that  the 
new  contract  was  similar  to  the  old  except 
as  to  number,  amount,  and  date  of  the  pay- 
ment of  the  notes  to  be  executed  for  the  com- 
mission; that  the  title  to  said  farm  which 
they  desired  to  purchase  was  defective,  and. 
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on  account  tbeveof,  and  for  the  further  rea- 
son that  tbey  were  requested  to  sign  papers 
not  contemplated  by  the  contract,  they  re- 
fused said  loan,  and  so  notified  the  .com- 
pany; that  said  contract  was  not  the  con- 
tract signed  by  them,  and  that  their  signature 
thereto  waa  procured  by  fraud  and  misrep- 
resentations. And  It  is  further  claimed  by 
said  defendants  in  error  that  said  contract 
was  without  consideration,  and  that  the  same 
was  placed  upon  the  records  in  the  office  of 
the  register  of  deeds  in  order  to  compel  the 
defendants  In  error  to  pay  something  for  its 
release.  It  was  sought  by  the  petition  to 
cancel  the  contract  and  to  remove  the  same 
from  the  record  as  a  cloud  upon  the  title. 
The  company  filed  its  answer  and  cross-peti- 
tion, consisting  of  a  general  d^ilal,  and  ad- 
mitting the  contract  and  asserting  the  same 
was  executed  for  a  valuable  consideration 
and  was  a  binding,  valid,  and  enforceable 
contract,  and  the  company  further  alleged 
that  it  had  compiled  with  the  terms  thereof, 
but  that  the  defendants  had  failed  to  comply 
therewith,  and  that  under  the  contract  there 
was  due  to  it  the  sum  of  $980  for  its  servic- 
es for  which  it  sought  Judgment,  and  it  also 
sought  to  have  the  same  declared  a  lien  upon 
the  real  estate  named  In  the  contract  not  re- 
leased by  the  company  as  under  the  contract 
provided.  The  lower  court  after  hearing  the 
evidence  rendered  the  following  Judgment: 

"The  court  finds  from  the  evidence  in  this  case 
that  the  loan  contract  on  which  the  defendant 
bases  its  claim  to  a  lien  on  the  land  in  question 
is  without  consideration,  and  void. 

"The  court  further  finds  that  said  loan  con- 
tract was  never  acknowledged,  or  that  any  at- 
tempt was  made  by  the  notary  public  to  take 
the  acknowledgment  of  the  parties  who  signed 
the  contract;  that  said  contract  was  signed  by 
the  notary  in  an  eating  house  six  or  eight 
miles  away  from  the  home  of  the  plaintitCs  here- 
in ;  that  the  some  has  no  binding  force  or  eScct 
upon  the  laud  in  question,  and  is  not  a  lien 
upon  the  land;  that  the  same  is,  by  the  court, 
adjudged  and  decreed  to  be  not  a  lien. 

"It  is  by  the  court  ordered  and  adjudged  that 
said  loan  contract  be  canceled,  set  aside,  and 
held  for  naught. 

"It  is  further  ordered  and  ndjndged  by  the 
court  that  the  plaintiffs  have  judgment  against 
the  defendant  for  the  cancellation  of  said  loan 
contract,  and  the  costs  of  suit." 

[1]  The  first  question  to  be  determined 
here  is  whether  this  contract  is  a  valid,  bind- 
ing, and  an  enforceable  contract  between  the 
parties  under  the  record  as  presented  to  this 
court.  By  this  contract  GhrlstenBen  and  wife 
employed  the  Demlng  Investment  Company 
as  their  agent  for  the  purpose  of  procuring 
a  loan  upon  certain  real  estate,  and  agreed 
to  pay  said  company  for  its  services  a  speci- 
fied sum.  It  is  alleged  In  the  petition  and 
established  by  the  evidence  that,  after  the 
execution  of  this  contract,  the  company  un- 
dertook to  perform  the  services  contemplated 
by  it,  and  it  did  procure  a  party  finan- 
cially able  and  willing  to  loan  the  money 
desired  by  the  defendants  in  error,  and  In 
accordance  wltli  the  contract  entered  into 
b^ween  Oulstenaen  and  wife  and  the  com- 


pany, and  It  further  appears  that  when  the 
company  called  upon  the  defendants  in  error 
to  close  the  deal,  they  refused  to  do  so. 
This  court  In  the  case  of  Cloe  v.  Rogers,  31 
Okl.  260,  121  Paa  203,  38  L.  R.  A.  (N.  S.) 
366,  said: 

"We  may  say  the  general  rule  seems  to  be 
that,  where  an  agency  is  uncoupled  with  on  In- 
terest, it  may  be  revoked  by  the  principal  at 
will,  without  liability  for  damages;  but  where 
it  is  for  a  fixed  time,  and  cnntemplatcs  on  the 
part  of  the  agent  the  expenditure  of  time  and 
money  to  carry  it  oat,  and  is  accepted  and  the 
duties  imposed  are  entered  upon  by  tlie  agent, 
and  money  and  time  are  expended  in  pursuance 
of  the  ohject  of  the  agency,  although  the  prin- 
cipal has  the  power  to  revoke  sod  bring  to  a 
termination  the  contract,  vet  he  lacks  the  right 
of  so  doing,  except  ui>on  the  burden  of  respond- 
ing to  the  agent  for  such  damages  as  he  may 
suffer  by  reason  thereof." 

See  authorities  cited  In  31  Okl.  261. 

In  the  case  of  Fontaine  v.  Baxley,  90  6a. 
416,  17  &  B.  1015,  the  Supreme  Court  of 
Georgia  said: 

"After  part  performance,  to  the  extent  of  fo- 
Ing  to  New  ¥ork  and  opaning  business,  mutuality 
is  not  wanting  in  a  contract  which  stipulates 
that  one  party  shall  go  to  that  city  and  there 
open  and  conduct  a  business  on  his  own  ac- 
count for  the  sale  of  a  commodity  not  an  article 
of  (wneral  eommerce,  and  that  the  other  party 
shall  furnish  and  deliver  to  him,  at  a  spedfied 
price,  so  much  of  the  commodity,  not  exceeding 
a  pven  quantity  monthly,  as  be  (the  proprietor 
of  the  new  business)  shall  pre-aigage  to  his  cus- 
tomers during  the  period  of  one  year,  the  mode 
of  conducting  the  new  business  contemplated 
being  that  the  proprietor  of  that  business  is  to 
disoovw  purchasers,  make  binding  contracts 
with  them,  and  then  order  and  receive  enough 
of  the  commodity  from  the  other  party  to  nil 
such  contracts." 

In  the  case  of  Smith  v.  Bangham  et  al., 
156  Cal.  359,  104  Paa  689,  28  L.  R.  A.  (N. 
S.)  622,  the  Supreme  Court  of  California 
said: 

"An  option  to  plaintiff  to  purdiase  certain 
real  estate  for  a  specified  price,  on  or  befo're 
February  26,  1906,  when  the  grantor  agreed  to 
furnish  an  nnlimited  certificate  of  title,  etc., 
was  a  unilateral  agreement,  which  was  not 
binding  on  the  holder  until  he  exercised  the  op- 
tion and  elected  to  purchase.  I^e  election  of 
the  holder  of  an  option  to  purchase  real  estate, 
to  exercise  the  option  within  the  time  limited 
thereby,  was  sufficient  to  bind  him  and  to  con- 
stitute an  enforceable  mutual  contract." 

In  the  case  of  Coward  v.  Waters,  98  Mass. 
698,  it  is  said: 

"The  position  of  the  defendant's  counsel  is 
undoubtedly  true  that  at  the  time  the  contract 
was  signed  it  was  a  mere  nudum  pactum.  The 
plaintiffs  paid  nothing,  incurred  no  expense  or 
loss,  and  entered  into  no  obligation  on  their 
part.  They  were  at  liberty  to  act  or  not  as  th^ 
pleased,  and  would  incur  no  liability  by  failing 
to  do  anything.  But  it  is  also  apparent  that 
the  writing  contemplated  services  to  be  render- 
ed and  expenses  to  be  incurred  by  the  plaintiffs 
for  die  defendant,  and  that  the  promises  were 
made  in  view  of  such  future  services  and  ex- 
penses. The  writing  is  merely  a  stipulation, 
by  the  defendant,  of  the  terms  upon  which  com- 
pensation shall  be  made  by  him.  Subsequent 
performance  of  services  and  expenditure  of  mon- 
ey, in  prosecution  of  the  employment  thus  nu- 
thorizeo,  famish  a  sufficient  consideration  for 
the  promises  of  the  defendant  Train  v.  Gold, 
5.  Pick.  [Mass]  380;  Gardner  v.  Webber,  17 
Pick.  [Mass.]  407." 
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In  Des  Moines  Valley  R.  R.  Co.  ▼.  Graff  et 
aL,  27  Iowa,  99,  1  Am.  Rep.  256,  It  Is  held: 

"If  one  promise  to  pay  another  a  sum  of  mon- 
ey if  be  will  do  a  particular  act,  and  be  does 
the  act,  tbe  contract  is  not  void  for  want  of 
mutuality,  and  the  promisor  is  liable,  though 
tbe  promisee  did  not,  at  the  time  of  the  promise, 
engage  to  do  tlie  act;  for,  upon  tbe  perform- 
ance of  the  condition  by  the  promisee,  tbe  con- 
tract becomes  clothed  with  a  valid  consideration, 
which  relates  back  and  renders  the  promise 
obligatory." 

In  the  case  of  Attix,  Noyes  ft  Ca  T.  Pelan 
et  aL,  6  Iowa,  837,  It  Is  held: 

"Where  tbe  defendants  entered  into  a  contract 
with  tbe  plaintiffs,  granting  tbe  exdusive  au- 
thority to  negotiate  a  sale  of  certain  property 
for  two  months,  and  thereafter  until  withdrawn 
in  writing,  the  plaintifb  to  be  allowed  2^  per 
cent  commission,  and  providing  that  if  any  sale 
negotiated  by  plaintifb  shall  tail  by  reason  of 
detective  due,  commissionB  shall  be  allowed 
as  though  tbe  same  had  been  consummated,  al- 
so that  commissions  should  be  allowed  if  de- 
fendants availed  themselves  after  withdrawal 
of  any  negotiations  hod  by  plaintiffs  before 
such  withdrawal,  or  if  defendants  should  In  any 
way  fail  to  confirm  a  sale  negotiated  by  plain- 
tiffs, and  also  providing  that  plaintiffs  snould 
bare  all  over  the  price  named,  and  if  the  excess 
should  not  amount  to  2^  per  cent.,  then  defend- 
ants were  to  make  it  that  amount,  signed,  'Pe- 
lan &  Anderson ;'  and  where  in  an  action  on 
tbe  contract,  the  plaintiffs  aver  performance 
by  effecting  a  good  and  profitable  sale,  but 
that  defendants  without  advising  plaintiffs  sold 
tbe  property  before  the  said  two  months  had 
expired,  and  thereby  rendered  themselves  un- 
able to  compljr  with  Uie  sale  of  said  lands,  which 
would  have  yielded  plaintiffs  a  compensation  of 
$3,000,  whereby  the  defendants  have  become  li- 
able to  pay  the  plaintiffs  said  sum  as  damages, 
to  which  petition  a  demurrer  was  sustained  by 
the  court— held:  (1)  That  the  contract  was  not 
void,  tor  want  of  mutuality ;  (2)  not  void  for 
want  of  consideration;  (3)  that  during  the  two 
months  the  defendants  could  not  revoke  the  con- 
tract, nor  sell  the  property  without  compensat- 
ing plaintiffs  for  the  services  rendered,  and 
that  if  the  acts  of  the  defendants  hindered  or 
prevented  any  sale  tbe  plaintiffs  might  or  could 
have  made,  tbcy  are  liaUe  for  all  the  compensa- 
tion such  sale,  if  made,  would  have  brought  the 
plaintiffs." 

In  Andreas  r.  Holconibe,  22  IdOnn.  S39,  It 
Is  said: 

"1.  A  writing  promissory  to  pay  to  A.  a 
specified  sum  when  A.  shall  perform  certain 
acts,  though  it  contains  no  promise  of  A.  to 
do  tue  acts,  and  shows  no  past  or  present  con- 
sideration, becomes  binding  upon  the  promisor 
if,  before  it  is  revoked,  A.  perform  tbe  acts 
pursuant  to  it 

"2.  An  allegation  in  the  complaint  that  tbe 
plaintiff  'has  fully  performed  all  the  terms  and 
conditions  of  said  contract  to  be  done  and  per- 
formed by  him  in  accordance  therewith'  is  a 
sufficient  averment  of  the  doing  of  the  things 
required  to  render  the  promise  obligatory." 

In  the  case  of  Jones  v.  Snow  et  aU  64  Col. 
456,  2  Pac.  28,  It  is  said: 

"A  promise  may  be  a  consideration  for  a 
promise,  and  where  a  promise  of  money  is  made 
for  doing  a  certain  act,  the  performance  of 
which  is  not  promised,  yet,  if  it  is  performed, 
the  plea  of  nudum  pactum  is  not  available  in 
a  court  of  law." 

In  the  case  of  Wheeler  tc  Wilson  Mfg.  Go. 
V.  Lyon  (C.  C.)  71  Fed.  S74,  It  is  held: 

"Alleged  want  of  mutuality  in  an  agreement 
guarantying   tbe  performance  of  the  contract 


of  another  is  no  defense,  where  tbe  contract 
bad  become  executed." 

In  Vamey  v.  Bradford,  86  Me.  610,  30  Aa 
115,  the  Supreme  Conrt  of  Maine,  said: 

"In  a  contract  under  seal,  containing  matnal 
covenants,  and  which  imposes  an  obligation  up- 
on one  party  to  pay  money  to  the  other,  bnt 
contains  no  covenant  or  promise  to  pay  it,  the' 
contract  having  been  wholly  performMl  in  alt 
other  respects,  the  montey  may  be  recovered  ii» 
an  action  of  assumpsit,  upon  an  implied  prom- 
ise." 

[2]  Is  tbe  plaintiff  in  error  onder  ttds  con- 
tract entitled  to  a  Hen  upon  the  real  estate 
named  therein  not  released  by  It  to  secnre  the 
payment  of  whatever  sum  of  money  may  be 
due  to  It  by  the  defendants  in  error  for  serr- 
ices  performed?  Lpon  an  examination  of 
the  contract  we  find  that: 

"As  security  for  the  payment  of  any  and  all 
sum  or  sums  of  money  to  which  you  may  be  en- 
titled under  this  OHitract,  I  hereby  pledge  and 
mortgage  to  you  the  above-described  real  es- 
tate." 

It  Is  contended  by  the  company  that  this 
Is  a  mortgage  upon  this  real  estate  to  secure 
the  payment  of  whatever  sums  may  be  due 
it  for  the  services  rendered  by  it  for  the  de- 
fendants in  error.  But  the  defendants  in 
error  contend  that  the  same  cannot  be  con- 
sidered a  mortgage,  for  the  reason  that  the 
contract  was  never  acknowledged,  and  that 
the  same  is  a  homestead,  and  the  contract  is 
not  properly  signed  or  executed  In  order  to 
waive  the  homestead  Uen  given  to  them  by 
the  laws  of  this  state.  By  reference  to  the 
statute  (section  114S  of  tbe  Revised  Laws  of 
1910),  we  find  the  only  requirement  named 
therein  Is  that  the  deed,  mortgage  or  con- 
tract relating  to  the  homestead.  In  order  to 
be  valid,  must  be  In  writing  and  subscribed 
by  both  husband  and  wife,  and  by  section 
1154  of  the  Revised  Laws  of  1010,  it  is  ex- 
pressly provided  that  no  aclmowledgment  or 
recording  shall  be  necessary  to  tbe  validity 
of  any  deed,  mortgage,  or  contract,  relating 
to  real  estate  between  the  parties  thereto. 
Hence  under  the  statute  we  must  hold  that 
the  acknowledgment  of  the  contract  was  not 
necessary  In  order  for  the  same  to  be  bind- 
ing between  the  parties  thereto,  and  inns- 
much  as  it  is  clear  from  the  language  used 
that  It  was  the  Intention  of  the.  parties  to 
mortgage  this  real  estote  In  order  to  secure 
the  payment  of  the  amount  due  by  them  to 
tbe  company,  we  are  of  the  opinion  tliat  tbe 
same  constitutes  a  lien  thereon.  In  27  Oyc. 
p.  987,  it  is  said: 

"As  a  general  rule,  any  written  contract  en- 
tered into  for  the  purpose  of  pledging  property 
or  some  interest  therein  as  security  tor  a  debt, 
which  is  informal  or  insufficient  as  a  commou- 
law  or  statutory  mortgage,  but  which  shows 
that  it  was  tbe  intention  of  the  parties  that  it 
should  operate  as  a  charge  on  the  property,  will 
constitute  an  equitable  mortgage  and  be  enforc- 
ed as  such  in  a  court  of  equity- 
See  the  authorities  dted  In  tbe  note  on 
said  page  from  the  states  of  IlUnois,  Indiana, 
South  CaroUna,  Virginia,  West  Virginia,  Wls- 
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cooaln  aikd  Mlnneeota.    And  In  tbe  same  vd- 
nme  (page  976)  It  la  said: 

"An  eqoitable  mortgage  may  be  constitnted 
by  any  writing  from  which  tho  intention  to  do 
■o  may  be  ^thered.  Thus  a  contract  in  writing: 
to  secure  a  debt  specified  tibwein,  in  which  the 
parties  ezyresidy  declare  their  intention  to 
create  a  lien,  by  way  of  mortgage,  upon  real 
estate  porticularlT  described,  upon  the  failure 
of  conditions  fully  set  forth,  is  an  equitable 
mortgage,  which,  on  nonpayment  and  breach  of 
the  conditions,  may  be  foreclosed  in  the  ordi- 
nary way  in  a  court  of  equity." 

And  In  the  note  on  page  077  it  la  said : 
"Any  formula  of  words  which  plainly  shows 
the  intention  to  transfer  property  by  way  of 
securi^  will  saffice  to  raise  a  mortgage  in 
equity.  It  was  so  held  in  a  case  where  the 
contract  between  the  parties  undertook  to 
'pledge  the  real  and  personal  estate'  of  one  as 
secnnty  for  the  aayment  of  a  sum  of  money  to 
the  other.  MolMle,  etc.,  B.  Co.  ▼.  Talman,  IS 
Ala.  472.  So  where  A.,  havinc  received  the 
property  of  B.  to  invest  it  for  fi.'s  advantage, 
gave  a  paper,  not  in  form  of  a  mortgage,  ac- 
inowledgiiw  the  receipt  of  the  property,  and 
declaring  t£at  certain  specified  pro^rty  of  his 
own  was  mortgaged  to  secure  B.,  it  was  held 
that  this  would  operate  as  a  mortgage  upon  tbe 
death  of  A.  insolvent.  Menude  v.  Deiaire,  2 
Desaus.  (S.  C.)  664.  Where  a  husband  and 
wife  made  a  release  deed  of  their  real  estate, 
containing  the  following  clause:  'On  condition 
.  that,  whereas,  the  said  grantees  have  lent  us 
one  thousand  dollars  to  be  paid  three  years 
from  this  date,  without  interest,  they  taking 
in  lien  thereof  the  rents  and  profits  of  said 
land,  U  we  shall  pay  said  money,  this  deed 
aball  be  void,  else  valid ;  if  not  paid  and  a  for- 
feitnre  occurs,  the  land  shall  be  taken  in  full 
payment  of  debt  and  interest,  without  further 
claim  upon  us,  or  either  of  us' — and  the  gran- 
tecs  took  possession,  it  was  adjudged  to  con- 
stitnte  an  equitable  mortgage.  Jarvis  v.  Wood- 
ratr,  22  Conn.  S48." 

And  In  the  case  of  Prescbbaker  t.  Feaman, 
32  III.  475,  it  la  held.  In  equity,  in  determin- 
ing whether  or  not  a  given  transaction  la  to 
be  treated  as  a  mortgage,  the  form  of  the 
transaction  Is  not  regarded,  but  the  snbstanoe 
must  control.  The  Intention  of  the  parties, 
to  be  gathered  in  the  light  of  -  snrronndlng 
circumstances,  must  give  character  to  tbe 
contract  in  that  regard.  In  the  case  of 
Donald  T.  Hewitt,  83  Ala.  634,  78  Am.  Dea 
431,  it  is  held: 

"Where,  by  the  terms  of  a  cmtract,  expressly 
^ring  a  lien  on  certain  property,  such  property 
la  not  to  remain  in  the  possesaon  of  the  one 
to  whom  the  lien  is  given,  the  contract  will  be 
construed  to  amount  to  an  equitable  mortgage, 
and  not  to  a  common-law  lien. 

Also  in  Jones  on  L4ens,  f  7T,  it  is  said: 
"An  agreement,  or  a  sufficient  consideration, 
to  ipve  a  mortgage  on  specific  property,  creates 
an  equitable  lien  upon  such  property,  whidi 
takes  precedence  of  ue  claims  of  the  promisoiPs 
general  creditors,  and  of  the  claims  of  subae- 
queat  purchasers  and  isenmbranoers  with  no- 
tice of  the  lien." 

See  authorities  cited  at  note  W  on  page  177 
of  Jfones  on  Liens. 

Under  the  view  that  we  take  of  this  con- 
tract the  plaintiff  in  error  is  entitled  to  a 
Hen  upon  this  piopwty  named  in  tbe  con- 
tract, not  rdeased  l^  it  to  secure  the  pay- 
ment of  whatever  sums  ot  money  la  due  to 
tbe  company.  | 


By  reference  to  the  contract  we  find  that 
It  Is  provided  "that  in  the  event  the  defend- 
ants in  error  are  notified  of  the  acceptance  of 
said  loan  and  they  are  unable  to  or  refuse  to 
complete  the  transaction  that  they  will  pay 
fire  per  cent  on  the  amount  of  the  loan  ap- 
plied for,"  and  under  this  provision  of  the 
contract  there  would  be  due  the  company  the 
sum  of  $360. 

Where  a  party  bound  to  the  future  per- 
formance of  a  contract  puts  it  out  of  bis 
power  to  perform  it,  the  other  party  may 
treat  this  as  a  breach  and  sue  him  at  once, 
for  there  is  an  immediate  right  of  action  for 
a  breach  of  c(Hitract  by  anticipation.  And 
the  cases  go  a  step  farther,  although  techni- 
cally and  strictly  speaking  there  can  be  no 
breach  of  contract  until  tbe  time  for  per- 
formance has  arrived,  yet  if  before  that 
time  arrives  the  promisor  expressly  renonno 
es  the  contract  and  declares  his  intention  not 
to  x>erform  it,  tbe  promisee  may,  in  most 
jurisdictions,  treat  this  as  a  breach,  and  may 
at  once  bring  an  action  for  damages:  that 
is,  positive  notice  of  an  Intended  breach  of  a 
contract  to  be  performed  in  tbe  future  may 
be  treated  as  an  actual  breach.  See  8  Cyc. 
698,  and  authorities  there  dted. 

Applying  this  rule  to  the  instant  case,  a 
cause  of  action  in  favor  of  the  company  and 
against  the  defendants  in  error  arose  when 
they  refused  to  comply  with  their  contract  by 
executing  tbe  note  and  mortgage  in  order  to 
accept  the  loan  negotiated  for  by  them,  as 
stipulated  in  the  contract  between  them  and 
the  company.  If  tbe  defendants  in  error  bad 
not  changed  their  minds  with  reference  to 
negotiating  this  loan,  they  could  have  pro- 
cured the  same  from  the  Prudential  Life  In- 
surance Comimny  through  the  negotiations 
of  the  platotitC  in  error.  Tbe  Donlng  In- 
vestment Company  complied  with  its  part 
of  this  contract,  or  as  much  thereof  as  it 
could  have  complied  with,  and  failure  of 
defendants  in  error  to  procure  this  loan  was 
due  exclusively  to  their  refusal  to  complete 
this  contract,  and  so  when  they  refused  to 
complete  said  contract  and  signified  their 
intention  not  to  comply  therewith  by  scent- 
ing said  loan  or  to  complete  any  negotiations 
whatever  therefor,  they  breached  the  con- 
tract, and  a  cause  of  action  arose  in  favor 
of  the  company  against  them  for  whatever 
snm  was  doe  to  it  under  the  contract  agree- 
ment. 

As  we  view  this  contract  and  this  agree- 
ment, the  plaintiff  in  error  la  not  entitled  to 
recover  |980,  as  prayed  for  In  its  petition, 
but  is  only  entitled  to  recover  in  any  state 
of  case  the  sum  of  $350,  provided  in  the  ex- 
ecution of  said  contract.  The  company  prac- 
ticed no  fraud  upon  the  defendants  In  error, 
nor  sought  to  induce  or  compel  them  to  ex- 
ecute other  papers  than  those  contemplated 
by  the  contract,  which  they  should  not  hare 
executed. 

If  the  mortgage  wtaeo  tendered  by  tbe  com-. 
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pany  to  the  defendants  In  error  for  execution 
contained  conditions  not  contemplated  by  the 
'  contract  between  the  parties,  such  as  obligat- 
ing defendants  in  error  to  pay  the  tax  on  the 
mortgage  or  note  to  be  executed  by  them, 
then  the  defendants  In  error  were  justified 
in  refusing  to  sign  said  note  and  mort- 
gage, and  properly  refused  to  comply  with 
the  contract  with  the  company.  This  cause 
is  therefore  reversed  and  remanded. 

PER  CURIAM.    Adopted  in  whole. 


SMITH  T.  STATE.    (No.  A-2517.) 

* 

(Criminal  Ck>urt  of  Appeals  of  Oklahoma.    Auc 
26,  1916.) 

(Syllabus  hy  tho  Court.) 

1.  Citnn.'fAi.  Law  «=s>778(5)— Instbcctionb— 
BuBUEN  OF  Proof. 

in  a  bomicide  case,  where  defendant  denied 
firing  the  fatal  aliot  and  there  was  evidence 
tending  to  show  that  the  homicide  was  jutitifi- 
able  on  the  ground  of  aelf-defense,  the  court  in- 
structed the  jury  in  part  as  follows: 

"If  they  believe  from  the  evidence  beyond 
tf  reasonable  doubt  that  at  the  time  the  said 
shooting  was  done,  it  vraa  done  in  self-defense 
as  defined  and  set  out  in  the  instruccions  herein, 
you  should  find  the  defendant  not  guilty." 

"No.  18.  The  court  instructs  the  jury,  that 
if  they  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defendant 
and  one  Charles  Williams  were  just  immediate- 
ly prior  to  the  tiring  of  the  shots  whiob  caused 
the  death  of  the  decea&ed,  en^'uged  in  a  difllcul- 
ty,  and  that  the  deceased,  ai  ined  with  a  ileudly 
weapon,  voluntarily  cngascd  In  said  difficulty 
and  struck  the  defendant  over  the  head  and 
knocked  him  down,  .ind  that  both  the  said 
Charles  Williams  and  the  deceased  jumped  or 
fell  upon  the  defendant  and  all  three  while  on 
the  ground  engaged  in  a  scramble,  and  during 
the  said  scuiHe  or  scramble  the  shots  were  fired 
Which  produced  the  death  of  the  deceased,  and 
shall  further  believe  from  the  eviilence,  beyond 
a  reasonable  doubt,  that  defendant  did  not 
fire  the  shot  that  took  deceased's  life,  then  and 
in  that  event,  they  should  find  the  defendant 
not  guilty." 

Held,  prejudicial  error,  as  placing  the  bur- 
den of  proof  upon  the  defendant,  and  requiring 
the  jury,  before  finding  for  acquittal,  to  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  was  innocent 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «§  1848,  1849,  1960,  1967: 
Dee.  Dig.  «=»778(5);  Homicide,  Cent  Dig.  $ 
632.] 

2.  Cbucinai.  Law  €=571— Bukden  or  Pnoor 
— Degree  of  Offense. 

The  burden  does  not  rest  upon  the  defend- 
ant to  establish,  even  to  a  reasonable  probabil- 
ity, the  truth  of  an  affirmative  defense.  If, 
ui>on  the  evidence  both  for  the  state  and  the 
defendant  a  reasonable  doubt  is  created  as  to 
the  guilt  of  the  defendant,  he  is  entitled  to  the 
benefit  of  it;  and,  where  the  crime  charged  is 
distinguished  into  degrees,  the  defendant  is  en- 
titled to  the  benefit  of  that  doubt,  as  well  with 
respect  to  the  degree  of  the  crime  as  to  every 
essential  element  of  that  decree;  and  in  these 
respects  the  burden  never  shifts  from  the  state 
to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1272;    Dec.  Dig.  <8=5>571.] 


Appeal  from  Dtotrlct  Goort,  Pawnee  Coun- 
ty ;  Ck>nn  Linn,  Judge. 

Qrover  C.  Smith  was  convicted  of  man- 
slaughter In  the  first  degree,  and  appeals. 
Reversed,  and  new  trial  ordered. 

McNeill  &  McNeill,  of  Pawnee,  for  plain- 
tiff In  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
R.  McMillan,  Asst  Atty.  Gen.,  for  tbe  State. 

DOYLE,  P.  J.  Plaintiff  in  error,  Grover 
C.  Smith,  herein  referred  to  as  defendant, 
was  Informed  against  for  tbe  crime  of  mur- 
der, alleged  to  have  been  committed  on  the 
28th  day  of  August,  1914,  in  Pawnee  county, 
by  killing  one  J.  W.  Brooks,  by  shooting  him 
with  a  pistol.  Upon  the  trial  the  Jury  by 
their  verdict  found  defendant  guilty  of  maa- 
slaugbter  In  the  first  degree,  and  assessed 
his  punishment  at  4  years'  Imprisonment  in 
the  penitentiary.  Motion  for  new  trial  was 
duly  filed,  overruled,  and  Judgment  was  ren- 
dered in  pursuance  of  the  verdict  on  the  10th 
day  of  February,  1915.  From  the  Judgment 
defendant  appealed  by  filing  In  this  court 
August  9,  1015,  a  petition  in  error  with  case- 
made. 

Tbe  evidence  shows:  That  defendant  was 
a  farmer  boy  about  21  ye^s  of  age,  residing 
in  Osage  county  near  the  east  end  of  the 
bridge  across  the  Arkansas  river  at  the  town 
of  Ralston,  in  Pawnee  county ;  that  on  the 
28th  day  of  August,  1914,  a  camlval  com- 
pany was  exhibiting  at  Ralston,  and  in  con- 
nection therewith  the  deceased,  J.  W.  Brooks, 
was  operating  what  was  known  as  a  "Hoop- 
Lab-Stand,"  and  adjacent  thereto  his  wife 
was  conducting  a  game  of  chance,  and  with 
them  was  Charley  Williams,  a  negro  min- 
strel. That  evening  defendant  came  across 
the  Arkansas  river  to  Ralston  and  went  to 
the  park  where  the  carnival  was  being  held, 
and,  after  visiting  several  stands,  came  to 
the  stand  that  the  wife  of  the  deceased  was 
operating,  and  purchased  three  rings  and 
threw  the  same  for  the  prizes,  and  one  ring 
dropped  over  a  prize  clock.  This  prize  de- 
fendant claimed,  but  Mrs.  Brooks  claimed 
that  the  ring  did  not  drop  clear  over  tbe 
clock,  and  She  refused  to  give  the  clock  to 
defendant.  The  deceased  came  up  and  had 
some  conversation  with  defendant  but  no 
difficulty  arose.  Defendant  thai  went  on  to 
the  dance  platform,  and  from  there  to  the 
merry-go-round,  and  then  went  towards  the 
deceased's  stand.  As  to  what  happened  then 
the  evidence  is  conflicting. 

The  wife  of  the  deceased,  Mrs.  Florence 
Brooks,  testlfic  -1  that  when  defendant  return- 
ed, a  couple  of  Indians  were  quarreling  with 
the  negro  Williams,  and  her  husband  called 
to  the  negro  to  come  away,  and  defendant 
then  fired  two  shots  at  the  negro,  and  her 
husband  rushed  In  between  defendant  and 
the  negro,  and  then  all  three  cUndied,  and 
as  tbey  fell  her  husband  was  on  top,  and  as 
sbe  ran  for  belp,  she  heard  three  more  shots 
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fired;  that  her  husband  died  the  next  day 
as  the  result  ot  a  gunshot  wound  which 
passed  through  his  body. 

The  negro,  Williams,  disappeared  at  the 
time  ot  the  tragedy,  and  did  not  testify  as  a 
witness. 

As  a  witness  In  his  own  behalf  the  defend- 
ant testified  that  he  was  passing  the  stand 
operated  by  the  deceased  and  saw  the  negro, 
WUliams,  holding  Tom  Butler,  an  Indian  boy, 
by  the  coat  collar  shaking  him,  and  he  told 
the  negro  to  turn  the  boy  loose,  and  the  ne- 
gro said,  "Maybe  you  want  some  of  It,"  and 
drew  a  gun  and  shot  at  him,  and  some  one 
struck  him  on  the  head,  cutting  a  large  gash 
across  the  top  of  his  head,  knocking  him 
senseless,  and  he  did  not  regain  consdous- 
nesa  for  some  time ;  that  he  never  owned  a 
gun  or  pistol,  and  never  carried  a  pistol,  and 
did  not  have  one  at  that  time;  tliat  he  did 
not  shoot  the  deceased,  and  did  not  fire  any 
of  the  shots. 

Several  witnesses  for  defendant  testified 
that  when  the  defendant  and  the  negro  were 
fighting  the  deceased  ran  from  his  stand 
with  a  hatchet,  and  struck  defendant  on  the 
head  with  It;  that  during  the  m6l6e  several 
shots  were  fired ;  that  officers  arrived  and 
palled  the  deceased  and  the  negro  off  of  de- 
fendant, and  defendant's  head  at  the  time 
was  covered  with  blood. 

A  reversal  Is  asked  on  account  of  alleged 
errors  in  the  instructions  given  by  the  court 
In  Its  charge  to  the  jury. 

In  answer  to  plaintiff  In  error's  brief,  the 
Attorney  General  has  filed  a  confession  of 
error,  for  the  reason  that  under  the  Instruc- 
tions given  the  defendant  was  required  to 
prove  Ills  defense  beyond  a  reasonable  doubt. 

[1,2]  After  a  careful  examination  of  the 
record.  Including  the  charge  of  the  court,  we 
are  of  opinion  that  the  confession  of  error  Is 
well  taken,  and  should  be  sustained.  The 
latter  part  of  instruction  No.  14  was  in  the 
following  language: 

"But  if  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  at  the  time  the  said 
shooting  was  done,  it  was  done  in  self-defense 
aa  defined  and  a«t  out  in  the  iustroctions  herein, 
yoD  should  ficqd  the  defendant  not  guilty." 

Ihe  court  also  gave  the  following  Instruc- 
tion to  which  an  exception  was  taken: 

"No.  18.  The  court  instructs  the  Juiy  that  If 
tliey  believe  from  the  evidence  in  thia  case  be- 
yond a  reasonable  doubt  that  the  defendant  and 
one  Charles  Williams  were,  Just  immediately 
prior  to  the  firing  of  the  allots  which  caused  the 
death  of  the  deceased,  engaged  in  a  difficulty, 
and  that  the  deceased,  armed  with  a  deadly 
weapon,  voluntarily  engaged  In  said  difficulty 
and  strack  the  defendant  over  the  head  and 
knocked  him  down,  and  that  both  the  aaid 
Charles  WilUams  and  the  deceased  Juatped  or 
fen  upon  the  defendant  and  all  three  while  on 
the  ground  engaged  In  a  scramble,  and  during 
tlie  said  scuffle  or  acramble  the  rilots  were  fired 
which  prodnoed  the  death  of  the  deceased,  and 
shall  further  believe  boB^  the  evidence,  beyond 
a  reasonable  doubt,  that  defendant  did  not  fire 
the  shot  that  took  deceased's  life,  then  and  in 


that  event  they  Aonld  find  the  defendant  not 
guUty." 

The  effect  of  these  Instructions  given  by 
the  court  was  to  place  the  burden  of  proof 
of  Justifiable  homicide  in  self-defense  on  the 
defendant.  The  law  only  requires  the  de- 
fendant to  raise  a  reasonable  doubt  as  to  lals 
guilt ;  If  he  does  tills  he  should  be  acquitted. 
The  burden  does  not  rest  upon  the  defendant 
to  establish  even  to  a  reasonable  probability 
the  truth  of  an  affirmative  defense ;  if  ap<m 
the  evidence  both  for  the  state  and  tiie  de- 
fendant a  reasonable  doubt,  is  created  as  to 
the  guilt  of  the  defendant,  he  is  entitled  to 
the  benefit  of  It.  The  instructions  quoted 
deprived  the  defendant,  not  only  of  the  pre- 
sumption of  innocence,  but  placed  the  bur- 
den on  him  to  prove  that  he  did  not  fire  the 
shot  that  took  the  life  of  the  deceased,  and 
not  only  placed  upon  him  the  burden  of 
proof,  but  required  blm  to  prove  the  same 
beyond  a  reasonable  doubt  See  McClatchey 
V.  State,  12  OkL  Cr.  — ,  162  Paa  1136; 
Wasbmood  r.  United  States,  10  Okl.  Cr.  254, 
166  Pac.  184. 

For  the  reasons  stated  we  are  of  opinion 
that  the  defendant  has  not  had  that  fair  and 
Impartial  trial  which  the  law  guarantees  to 
one  accused  of  crinra.  It  follows  that  the 
Judgment  of  conviction  should  be  reversed, 
and  a  new  trial  ordered.    Judgment  reversed. 

ABHSTBONO  and  BBETT,  JJ.,  concur. 


8ANCHBZ  ▼.  SANCHEZ.     (No,  1892.) 

(Supreme    Court    of    New    Mexica     July    18, 
1»16.) 

(Bvlldbut  ly  the  Court.) 

CAiTOEIXA.TION     OF    Instbuments     ®=>37(1)— 

Pleading — Complaint. 
A  complaint  for  cancellation  of  a  deed,  con- 
veying real  estate  from  a  mother  to  a  son, 
which  alleges  that  such  conveyance  waa  made 
in  consideration  of  an  agreement  on  tiie  part 
of  the  son  to  live  with  and  care  for  the  mother, 
and  that  said  son  has  wholly  failed  and  refused 
to  comply  with  his  part  of  the  agreement,  and 
has  abandoned  the  mother  and  removed  to  a 
distant  city,  states  a  good  cause  of  action,  and 
is  sufficient  to  withstand  a  demurrer. 

[EM.  Note. — ^For  other  cases,  aee  Cancellation 
of  Instruments,  CenL  Dig.  U  66-68,  71;  Dec 
Dig,  «=»37(1).] 

Api>eal  from  IMstrlct  Court,  Becnalllto 
County;    H.  P.  'Baynolds,  Judge. 

Action  by  Barbara  Chaves  de  Sanc^ies 
against  Manuel  A.  Sandiez.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Be- 
versed,  v?lth  directions. 

Bodey  &  Bodey,  of  Albuquerque,  for  ap- 
pellant. 

BOBBBTS,  C.  J.  Mrs.  Bar<>ara  Chaves  de 
Sanchez,  the  appellant,  an  old  lady  of  more 
than  SO  years  of  age,  In  1910,  having  no  other 
relative   other-  than   the'  appellee,   her   son^ 
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conveyed  to  blm  the  real  estate  Involved  Iol 
this  salt,  which  was  a  house  and  lot  In  the 
city  of  Albuquerque.  In  the  deed  she  re- 
served a  life  estate  in  the  premises.  a%e 
consideration  for  the  conveyance  was  an 
agreement  on  the  part  of  her  son  that  he  and 
his  wife  would  remain  in  Albuquerque  and 
take  care  of  her,  ae  if  they  went  away  to  some 
other  place  to  live,  they  would  take  her  vrtth 
them.  The  son  left  Albuquerque  and  tocric 
up  his  residence  In  the  city  of  St  Louis, 
Mow,  and  refused  to  take  his  mother  with  him 
and  care  for  her,  and  since  the  executiofn  of 
the  deed  the  said  son  has  wholly  failed  and 
refused  to  perform  his  part  of  the  agreemeot, 
which  was  the  oonslderation  for  such  con- 
veyance. On  the  21st  day  of  January,  1915, 
the  mother  filed  her  complaint  In  the  district 
court  of  Bernalillo  county  for  cancellation 
of  such  deed,  and  to  quiet  her  title  to  such 
real  estate.  In  said  complaint  all  the  facts 
were  stated,  and  it  was  alleged  that  such 
conveyance  was  upon  a  condition  subsequent, 
widch  was  defeated  by  failure  of  the  son  to 
perform.  The  appellee  demurred  to  the  com- 
plaint on  the  ground  that  it  failed  to  state 
fa«ts  suffldMit  to  constitute  a  cause  of  action. 
The  trial  court  sustained  the  demurrer,  and 
appellant  declined  to  plead  further,  where- 
upon judgment  was  entered  for  the  defendant 
dismissing  the  complaint.  From  this  Judg- 
ment appellant  prosecutes  this  appeal. 

It  is  but  fair  to  the  trial  court  to  say 
that  the  order  sustaining  the  demurrer  was 
entered  prior  to  the  decision  by  this  court 
in  the  case  of  Anderson  v.  iReed,  20  N.  M.  202, 
148  Pac.  502,  U  (B.  A.  1916B,  862.  That 
case  is  decisive  of  this  appeal.  Tliere  the 
complaint  proceeded  up<Hi  the  theory  of 
fraud  in  the  Inception  of  the  contract,  and, 
in  sustaining  the  sufficiency  of  the  complaint, 
said: 

"The  necessity  of  avoiding  such  contracts, 
in  cases  where  there  is  an  intentional  and  in- 
excusable failure  to  perform  by  the  grantee,  in 
order  to  do  justice,  is  so  paramount,  and  can- 
cellation being  the  only  adequate  and  complete 
remedy  in  such  a  case,  the  court  will  give  the 
remedy  upon  an}r  reasonable  theory.  In  other 
words,  the  court  in  such  a  case,  upon  intention- 
al and  inexcusable  failure  to  perform  such  a 
contract,  will  decree  cancellation  without  much 
regard  to  or  consideration  of  the  theory  upon 
which  such  cancellation  is  sought.  This  t)einK 
true,  this  court  will  uphold  cancellation  in  such 
cases  where  the  complaint  proceeds  upon  any 
reasonable  theory." 

In  the  opinion  in  that  case  the  various 
theories  upon  which  courts  decree  cancel- 
lation of  such  contracts  are  discussed,  and 
and  the  reason  for  the  rule  announced  is 
given.  Repetition  here  would  avail  nothing. 
Some  of  the  courts,  as  therein  shown,  de- 
cree cancellation  upon  the  theory  adopted  by 
appellant  in  her  complaint  herein. 

We  thlDlc  the  complaint  stated  facts  suf- 
ficient to  entitle  appellant  to  equitable  relief. 
Hienoe  the  cause  wUl  be  reversed,  with 
directions  to  the  trial  court  to  overrule  the 


demurrer  to  the  coimflalnt  and  to  proceed 
in  accordance.  wiQi  this  opinion;  and  it  is 
so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


GLASGOW  v.  PBITON  et  aL    (No.  1788.) 

(Supreme   Court   of   New   Mexico.     July    18, 
1916.) 

(Syllahut  ly  th«  Court.) 

1.  Taxation  «=»573— Collection  of  Taxes— 
StatuTobt  Pbovwions— Repeal. 

Section  4167,  Comp.  Laws  1897  (aectioa 
5509,  Code  1915),  was  not  repealed  by  chapter 
84,  Laws  1913.  Case  of  Crane  v.  Cox,  18  N.  M. 
377,  137  Pac.  689,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §8  1141-1144;    Dea  Dig.  <8s»673.] 

2.  Attachmewt  «=>101,  209(6)— Psookedinqs 
to  Pbocukb— Atfidavit— Sbetick  of  Pko- 

CESS. 

In  an  affidavit  for  attachment,  under  sec- 
tion 4311,  Code  1916,  it  is  not  necessary,  where 
defendant  is  a  nonresident,  to  state  in  such  af- 
fidavit the  residence  of  the  defendant,  if  known, 
or  the  fact  that  his  place  of  residence  is  on- 
Icnown,  where  such  is  the  fact^  nor  is  it  neces- 
sary for  a  copy  of  the  complaint  and  summons 
to  be  maUed  to  such  defendant,  as  reouired  in 
ordinary  dvil  actions  by  section  4006,  Code 
1915. 

FEd.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  258-282,  687;  Dec.  Dig.  «8=»i01, 
209(6).] 

3.  Taxation   «=>809(2)  —  Qunfmro   TiTut  — 
Pleadino— Complaint. 

Where  the  state  proceeds  in  attacliment, 
and  sells  property  of  the  attachment  defendant 
to  satisfy  a  Claim  for  taxes,  and  such  defendant 
later  brings  suit  to  quiet  his  title  to  such  prop- 
erty so  sold,  against  the  purchaser  thereof,  un- 
der such  sale,  and  alleges  facts  attacking  the 
right  of  the  state  to  proceed  in  a  given  statu- 
tory method  (section  5509,  Code  1916),  and  the 
complaint  shows  on  its  face  that  the  state  did 
not  thus  proceed,  such  complaint  is  demurrable 
because  it  states  no  facts  showing  that  the 
judgment  in  attachment  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1601 ;   Dec.  Dig.  «=9809(^.l 

Error  to  District  Court,  Otero  County; 
B.  L.  Medler,  Judge. 

Action  by  J.  D.  Glasgow  against  J.  C.  Pey- 
ton and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    AfiBrmed. 

Edwin  Mechem,  of  Alamogordo,  for  plaln- 
tlft  in  error.  W.  H.  Winter,  of  M  Paso,  Tex., 
and  Holt  &  Sutherland,  of  Las  Onces,  for 
defendants  In  error. 

ROBERTS,  O.  J.  This  action  was  insti- 
tuted in  the  court  below  by  the  plalntUt  In 
error,  agahist  the  defendants  in  error,  to 
quiet  title  to  certain  real  estate  sittiate  in 
Otero  county,  this  state,  and  to  enjoin  de- 
fendants In  error  from  removing  certain  fix- 
tures and  personal  property  from  said  real 
estate.  Demurrer  was  filed  by  defendants  In 
error  to  the  second  amended  complaint, 
which  was  sustained  by  the  court,  and  plata- 
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tiff  in  error  elected  to  stand  tipon  his  com- 
plaint Thereupon  the  court  entered  a  Judg- 
ment dismissing  the  complaint  and  disBolv- 
iDg  the  temporary  injunction  theretofore  is- 
sned.  From  this  Judgment  this  writ  of  er- 
ror is  prosecuted. 

The  facts  may  be  briefly  stated  as  follows: 
In  the  years  1910,  1011,  and  1912,  the  prop- 
erty Involved  in  this  litigation  was  owned  by 
the  Orogrande  Smelting  Company,  and  the 
same  was  assessed  for  taxation  puri>ose8  by 
the  taxing  authorities  of  Otero  county.  Such 
taxes  had  not  been  paid  in  April,  1913,  and 
the  district  attorney  instituted  suit  In  the 
district  court  of  Otero  county  against  said 
company  and  A.  G.  Wilcox  and  J.  O.  Glas- 
gow, the  two  last-named  defendants  having 
purchased  said  property  from  the  smelting 
company,  or  at  least  were  claiming  some 
right  or  interest  in  the  property.  The  com- 
plaint alleged  that  there  was  due  and  un- 
paid, for  taxes,  the  sum  of  $2,566.66,  together 
with  Interest  and  costs  of  suit.  The  state 
of  New  Mexico  was  named  as  plaintUF.  Ap- 
parently the  suit  was  InETtituted  under  the 
provisions  of  section  6609,  Code  1915,  which 
reads  as  follows: 

"Whenever,  in  Ids  Jndement,  it  may  be  prop- 
er, the  Attorney  General,  district  or  state  at- 
torney shall  bring  suit  at  law  for  the  recovery 
of  taxes  which  may  be  due  from  any  person,  or 
npon  any  property,  where  the  amount  exceeds 
one  hnnared  dollars.  Such  suit  shall  be  in  the 
name  of  the  state,  and  shall  be  against  the  per- 
son assessed,  except  where  the  assessment  is 
against  unknown  owners,  in  which  case  the  suit 
shall  be  against  the  property  which  is  liable  for 
the  tax.  If  the  tax  be  a  lien  upon  any  real 
estate,  the  fact  shall  be  stated  In  the  complaint, 
together  with  a  description  of  such  real  estate. 
The  suit  shall  be  for  the  full  amount  of  state, 
county,  school,  or  license  taxes,  then  due  and 
onpaid,  whether  by  reason  of  one,  or  more  than 
one,  assessment  The  judgment  in  such  a  case, 
if  in  favor  of  the  state,  shall,  in  addition  to 
other  ordinary  requisites,  contain  a  description 
of  the  real  estate,  if  any,  upon  which  such  tax- 
es are  a  lien,  and  shall  itself  be  a  lien  thereon, 
md  shall  contain  an  order  for  the  sale  thereof. 
The  order  of  sale  shall  likewise  contain  a  descrip- 
tion of  such  real  estate,  and  shall  be  directed  to 
the  sheriff  of  the  county  wherein  such  real  es- 
tate is  situate:  Providea,  that  in  such  cases  no 
appraisement  shall  be  required.  The  judgment 
rendered  in  such  suit  shaJl  also  have  the  effect 
of  a  general  judgment  against  the  person. 
When  suit  is  brought  under  this  section  against 
real  estate,  process  shall  be  served  upon  any 
person  residing  upon,  or  exercising  authority 
over,  the  premises,  if  any  there  be,  and  by  pub- 
lication, as  required  by  law  in  the  case  of  non- 
roddent  defendants,  and  such  service  shall  bind 
an  persons  having  Interest  in  such  real  estate." 

Summons  was  issued,  a^  required  by  such 
section,  and  service  was  had  upon  the  agent 
of  the  smelting  company  and  Wilcox,  but  no 
service  of  such  summons  was  obtained  upon 
Glasgow.  Ail  the  defendants  were  nonres- 
idents of  the  state  of  New  Mexico.  No  fur- 
ther attempt  was  made,  under  such  section, 
to  obtain  service  lyton  such  defendants  by 
publication,  but  thereafter,  on  the  15Ui  day 
of  April,  1913,  an  affidavit  In  attachment  was 
ffled  by  the  county  treasurer  of  said  county, 
with  the  «lerk  of  said  court,  wherein  he  al- 1 


leged  that  said  defendants  wero  Indebted  to 
the  state  of  New  Mexico  in  the  sum  named, 
and  that  such  defendants  were  nonresidents 
of  the  said  state.  Thereafter  a  writ  of  attach- 
znent  was  issued  by  the  district  court,  under 
which  the  sheriff  seized  all  the  real  estate 
and  property  Involved  in  this  litigation. 
Thereafter  service  by  publication  was  made 
in  accordance  with  the  provisions  of  section 
4311,  Code  1915,  which  reads  as  follows: 

"Whenever  property  of  a  defendant  has  been 
attaclied  and  it  shall  appear  from  the  affidavit 
for  attachment  and  the  return  of  the  sheriff, 
that  such  defendant  cannot  be  personally  served 
with  process,  the  court  shall  order  a  publication 
to  be  made  stating  the  nature  and  amount  of  the 
plaintiff's  demand,  and  notifying  the  defendant 
that  his  property  has  been  attached,  and  that 
unless  be  appears  at  the  return  day  named  in 
said  publication,  judgment  will  be  rendered 
against  him  and  his  property  sold  to  satisfy  the 
same ;  which  notice  by  publication  shall  be  pub- 
lished in  the  manner  prescribed  by  law  for  the 
publication  of  other  notices  from  the  district 
courts." 

Thereafter,  on  the  14th  day  of  Febmary, 
1914,  Judgment  was  entered  for  the  state  tor 
said  sum  of  |2,556.55,  ftnd  certain  stated 
amounts  as  costs,  and  the  attached  property 
was  ordered  sold  to  satisfy  the  same.  Tho 
property  was  sold  by  the  sheriff  to  J.  O. 
Payton  for  an  amount  sufficient  to  satisfy 
the  Judgment  costs,  etc.,  and  deed  to  the 
same  was  executed  by  the  sheriff  and  approved 
by  the  court  On  the  20th  day  of  July,  1914, 
Glascow  filed  bis  second  amended  complaint 
herein,  in  which  he  sets  forth  substantially 
the  above  facts  and  other  facts  not  material, 
and  made  all  the  pleadings,  papers  and 
judgment  in  the  tax  case  parts  of  his  com- 
plaint as  exhibits.  He  alleged  that  the  de- 
cree and  sale  in  said  cause.  1228,  the  original 
tax  suit,  were  void  for  the  following  reasons: 

"(a)  That  as  to  the  date  of  the  commencement  . 
of  said  action  and  of  said  sale  the  only  proce- 
dure for  the  sale  of  property  delinquent  for  tax- 
es was  the  procedure  provided  in  chapter  84  of 
^he  1913  session  of  the  Legislature  of  New  Mex- 
ico, the  same  being  the  second  regular  session 
of  the  First  T.egislature  of  the  stote  of  New 
^fexico,  and  at  said  time  there  was  no  provi- 
sion of  law  for  the  collection  of  taxes  by  suits 
at  law ;  (b)  that  there  was  no  service  in  said 
cause  upon  this  plaintiff,  either  by  publication 
or  otherwise,  for  the  reason  that  the  notice  of 
pendency  of  suit  was  published  without  author- 
ibr,  because  ao  affidavit  was  filed  with  the  clerk 
of  this  court  as  provided  by  law  in  cases  ol 
suits  against  nonresident  defendants,  and  no 
copy  of  said  complaint  and  summons  in  said 
cause  was  deposited  in  the  post  office  addressed 
to  this  plaintiff  at  his  place  of  residence,  and 
thot  the  summons  served  on  J.  J.  Murray  was 
not  served  on  him  as  the  agent  of  this  plaintiff; 
(c)  that  the  property  on  which  said  taxes  were 
said  to  be  a  lien  were  not  described  in  said 
complaint ;  (d)  that  the  said  decree  does  not 
dwcribe  the  property  upon  which  the  taxes  were 
claimed  to  be  a  lien ;  (e)  that  the  publication  of 
the  notice  of  the  pendency  of  said  suit  did  not 
contain  a  description  of  the  property  upon 
which  said  taxes  were  claimed  to  be  a  Ben ;  (f) 
that  said  notice  of  sale  did  not  contain  a  de- 
scription of  the  property  upon  which  said  thx- 
es  were  cloimed  to  De  a  lien ;  (g)  that  at  the 
time  of  the  commencement  of  the  said  action  the 
taxes  for  the  last  half  of  the  year  1912  were  not 
delinqu^t;    Qi)  that  at  the  time  of  making  ol 
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the  said  decree  tlie  taxes  for  the  last  half  of  the 
year  1012  were  not  delinquent;  (i)  that  there 
was  no  advertisement  made  by  the  treasurer 
and  ex  officio  collector  of  Otero  county,  adver- 
tising said  property  as  delinquent  for  the  years 
1910,  1911.  and  1912,  and  statins  that  he  would 
apply  to  the  judge  of  tlie  district  court  at  the 
jiezt  return  day  thereof  for  judgment  against 
the  snid  land  for  taxes ;  (j)  that  this  plaintiff 
ncQulred  said  property  after  the  lien  for  taxes 
had  attached,  ana  therefore  no  personal  judg- 
ment could  be  entered  against  him  and  the 
property  upon  which  the  taxes  were  not  a  lien 
for  taxes  upon  property  upon  which  he  was  not 
personally  Uable ;  (k)  that  all  of  the  said  prop- 
erty described  in  paragraph  6  is  a  part  of  the 
realty  of  said  south  half  of  the  southeast  quar- 
ter of  section  14,  township  22  south,  range  8 
'east,  which  said  realty  is  owned  in  fee-simple 
titie  by  tliis  plaintiff,  and  was  not  described  in 
said  decree  or  notice  of  sale  nor  was  the  same 
purchased  by  the  defendant  at  the  said  sheriff'ii 
sale;  (1)  the  said  James  Hunter  in  selling  said 
property  did  not  offer  the  personal  property  for 
sale  first,  or  offer  said  real  estate  in  parcels  tn 
see  if  a  part  of  said  property  would  bring  an 
amount  sufficient  to  satisfy  said  judgment,  but 
sold  all  of  said  property  in  bulk,  to  the  great 
and  irreparable  loss  and  injury  of  this  plain- 
tiff, for  the  reason  that  said  property  is  rea- 
sonably worth  the  sum  of  $20,000,  and  this 
plaintiff  believes  and  alleges  that  if  said  person- 
al property  had  been  offered  separately,  or  if 
said  real  estate  had  been  sold  in  parcels,  a  small 
portion  thereof  would  have  brought  the  amount 
necessary  to  satisfy  said  judgment;  (m)  that 
the  amount  of  taxes  for  which  said  property  was 
sold  was  $2,656.55,  whereas  the  amount  of  tax- 
es due  and  owing  upon  said  property  was  the 
sum  of  $2,471.28 ;  (n)  that  said  complaint  shows 
upon  its  face  that  this  plaintiff  acquired  said 
property  after  the  lien  for  taxes  had  attached, 
and  therefore  no  personal  judgment  could  be 
rendered  against  him." 

To  this  complaint  defendants  In  error  de- 
murred upon  the  ground  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and.  under  a  second  specification  of 
ground  of  demurrer,  several  distinct  grounds 
■  were  specified.  However,  in  the  view  we 
take  of  the  case.  It  is  not  necessary  to  consid- 
er or  refer  to  these  several  specific  specifica- 
tions. The  demurrer  was  sustained  generally ; 
hence  we  are  required  to  determine  whether 
the  complaint  stated  facts  sufiident  to  consti- 
tute a  cause  of  action. 

[1]  Plaintiff  in  error,  in  his  complaint; 
proceeded  upon  the  theory  that  the  original 
judgment,  rendered  In  the  attachment  suit, 
was  void  because  section  5509,  Code  1915,  had 
been  repealed  by  chapter  S4,  S.  L.  1913,  and 
that  section  34  of  said  act  (section  6495,  Code 
1916),  provides  the  exclusive  method  for  the 
sale  of  proi)erty  for  nonpayment  of  taxes. 
In  the  case  of  Crane  v.  Cox,  18  N.  M.  377, 
137  Paa  589,  Mechem,  District  Judge,  who 
wrote  the  opinion  for  this  court,  said: 

"Chapter  84,  Laws  1913,  went  into  effect  im- 
mediately upon  its  approval,  March  18,  1913, 
ond  as  it  expressly  repealed  chapter  22,  Iawb 
1S99,  it  provides  the  only  procedure  for  the  sale 
of  property  for  delinquent  taxes." 

In  that  case,  however,  section  6606,  supra, 
was  not  involved,  and  was  not  called  to  the 
attrition  of  the  court.  The  court  correctly 
held  that  chapter  22,  Laws  1899,  was  repeal- 
ed, and  as  the  question  befwe  the  court  was 


as  to  whether  the  act  of  1013  ai)plled  and 
prescribed  the  method  and  procedure  for  the 
sale  of  real  estate  for  taxes  which  has  be- 
come a  lien  prior  to  tlie  passage  of  said  act, 
by  the  county  treasurer.  In  a  summary  man- 
ner, upon  publication  of  the  prescribed  notice, 
it  was  properly  said  that  the  later  act  pro- 
vides the  only  method  of  procedure  for  the 
sale  of  property  for  delinquent  taxes. 

Section  5509,  supra,  was  originally  enacted 
March  1,  1882,  and  was  carried  into  the 
Compilation  of  1897  as  section  4167,  and  was 
designed  to  afford  the  state  a  remedy,  by 
judicial  proceeding,  for  the  collection  of  taxes 
due  It.  It  provided  a  remedy  for  the  fore- 
closure of  the  lien  and  the  sale  of  the  prop- 
erty, and,  where  such  statute  is  followed,  it 
gives  the  state  a  right  to  a  personal  Judg- 
ment for  the  taxes.  If  the  statute  is  repealeil 
by  the  act  of  1913,  It  is  only  by  Implication, 
for  there  Is  no  express  repeaL  Since  Its 
enactment  in  1882  many  changes  have  been 
made  in  the  taxing  laws,  and  different  meth- 
ods have  been  provided  for  the  summary 
enforcement  of  the  collection  of  taxes  by  ad- 
vertisement and  sale  by  the  county  treasurer, 
but  this  section  has  been  retained  and 
frequently  resorted  to  by  district  attorneys 
for  the  enforcement  of  payment.  In  Lewis' 
Sutherland  Statutory  Construction,  |  247, 
it  is  said: 

"Repeals  by  implication  are  not  favored. 
This  means  that  it  is  tho  duty  of  the  court  to 
so  construe  the  acts,  if  possible,  that  both  shall 
be  operative.  When  some  office  or  function  can, 
by  foir  construction,  be  assigned  to  both  acta 
and  they  confer  different  powers  to  he  exercised 
for  different  purposes,  both  must  stand,  though 
they  were  designated  to  operate  upon  the  same 
general  subject" 

Section  6509  we  belleYe  falls  within  this 
rule.  While  it  is  true  the  act  of  1913  pro- 
vides a  remedy  for  the  sale  of  real  estate 
for  taxes,  by  the  county  treasurer,  upon  pre- 
scribed notice  published  as  required  by  the 
act,  this  section  furnishes  a  remedy,  by  jn^ 
dlcial  proceeding,  in  whUdi  the  lien  of  the 
state  may  be  established  by  decree  of  a  court 
of  competent  jurisdiction,  thereby  establish- 
ing beyond  question  the  validity  of  the  lleo, 
and  giving  to  the  purchaser  at  the  sale  a 
perfect  title,  as  against  the  delinquent  tax- 
payer. 

[2]  The  procedure  adopted  by  the  di&trict 
attorney  In  cause  1228,  the  original  suit,  was 
most  remarkable.  Apparently  he  Intended 
to  Institute  suit  und»  section  5509,  which 
certainly  afforded  the  state  an  ample  remedy. 
The  taxes  were  a  lien  on  the  real  estate, 
and  by  following  the  simple  procedure  pre- 
scribed by  that  section  he  could  have  accom- 
{dished  all  that  he  sought.  He  did  not  give 
notice  as  required  by  such  section,  however, 
but  tiected  to  file  an  affidavit  in  attachment, 
setting «p  thefact that  defendants  were  noo- 
reaidents  of  the  state  of  New  Mexico.  Cp4n 
this  publication  was  issued  'Which  conformed 
to  section  4311,  Code  1015.  This  section,  it 
will  be  observed,  proTldas  the  manner  and 
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I  method  of  olrtalBlii«  service  wbere  it  wpears 
j  from  tbe  affidavit  for  attachment  euid  the 
I  return  of  the  sherUC  that  rach  defendant 
I        cannot   be  personoUy  «erTed  with  process, 

iwUch  Is  br  publication.  This  is  somewhat 
different  from  the  requirements  in  ordinary 
tctions  which  are  governed  by  aectioos  4095 
and  4096,  in  that  it  is  not  necessary  to  state 
to  the  affidavit  the  residence  of  the  defend- 
ant. If  known,  nor  la  it  necessary  to  mall 
a  copy  of  the  complaint. and  sumqions  to  the 
defendant  when  bis  residence  Is  Jmown.  Ap- 
parently all  the  provisions  of  tlie  statute, 
I  relating  to  attachment  proceedings,  were 
followed  by  the  district  attorney. 

[J]  Plaintiff  In  error.  In  his  complaint, 
evidently  proceeds  upon  the  theory  that  the 
district  attorney  was  attempting  to  follow 
section  5509,  and  that,  not  having  done  so, 
the  judgment  rendered  was  vcdd.  He  seta 
np  repeated  allegations,  stating  wherein  such 
wction  was  not  observed,  and,  upon  these 
departures  from  the  statute,  or  failure  to 
comply  therewith,  he  bases  bis  right  to  quiet 
his  title  to  the  real  estate.  In  this  he  Is  in 
error,  for  clearly  there  was  no  attempt  to 
follow  this  section,  and  the  flies  in  cause 
1228,  which  he  makes  a  part  of  his  cause  of 
action,  show,  as  we  have  stated,  that  the 
state  proceeded  under  the  attacdunent  stat- 
ute, and  the  complaint  herein  so  alleged. 
Whether  the  state  could  thus  proceed  would 
present  a  very  interesting  question  were  It 
here  for  consideration,  but  its  right  to  do  so 
was  not  challenged  by  any  allegation  in  the 
complaint;  hence  cannot  be  considered  In 
passing  upon  the  questions  raised  by  the 
demurrer.  All  that  plaintiff  in  error  has 
alleged  in  his  complaint  might  be  true  and 
still  not  affect  the  right  of  the  state  to  pro- 
ceed as  It  did  by  way  of  atta<3mient,  or  the 
legality  of  the  sale  under  such  proceedings. 
Fm-  example,  he  says  that: 

"The  property  on  which  said  taxes  were  said 
to  be  a  Ken  were  not  described  in  the  com- 
plaint." 

Cnder  section  5609  the  property  should 
have  been  described  in  the  complaint,  but 
If  a  remedy  by  attachment  la  avallaUe,  it 
wotild  not  be  necessary  to  describe  the  prop- 
erty upon  which  the  tax  was  levied  In  the 
complaint.  Other  reference  need  not  be 
made,  as  we  have  set  out  heretofore  all  the 
allegations  of  the  complaint  which  plaintiff 
in  error  sets  out  for  the  purpose  of  showing 
the  invalidity  of  the  Judgment  which  he  is 
attacking. 

The  demurrer  was  sustained  generally,  and 
we  are  unable  to  determine  the  views  of  the 
trial  court;  hence  must  look  to  the  com- 
plaint and  determine  from  it  whether  facts 
sufficient  to  constitute  a  cause  of  action  are 
stated.  Certainly  a  showing  of  noncompli- 
ance with  section  5509  does  not  Invalidate  a 
Judgment  rendered  upon  attachment  proceed- 
ings, wherein,  so  far  as  we  are  advised  by 


the    complaint,    every    requisite   step    may 
have  been  taken  as  required  by  law. 

For  the  reasons  stated,  the  Judgment  must 
be  affirmed ;  and  it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


NIOKOl  V.  COUI/PBK.     (No.  1806.), 

(Supreme  Court  of  New  Mexico.   June  27, 1916. 

'  Rehearing  Denied  July  31,  191S.) 

(Syllahut  T)v  the  Court.) 

1.  Appeal  and  Ebkob  <S=3l010(l)— Bevibw— 
Questions  of  Fact— Kin  dings  bt  Court. 

Where  the  findings  of  the  trial  court  are 
tupported  br  sabstaatial  evidence,  they  will 
not  be  disturbed  «n  appeal 

[Ed.  Note, — For  other  cases.  ae«  Appeal  and 
Error,  Cent.  Dig.  S§  3979-3981 ;  Dec.  Dig.  <8=» 
lOlOCD.l 

fAdditional  Byllaiut  iy  Editorial  Staff.) 

2.  Mechanics'  I.iens-  <3=»163  —  Amount  or 

IjIEN— STATaTOEY    Phovision. 
T'nder  the  express  provision  of  Code  1916, 
g  3.328,  a  contractor  may  recover  on  a  lieu  filed 
by  him  only  such  amount  as  may  be  due  him  ac- 
cording to  the  terms  of  bis  contract. 

[Bd.  Note. — For  other  cases,  see  Mechanics' 
liens.  Cent.  Dig.  i  284 ;   Dec.  Dig.  <S=3>lt33.] 

Error  to  District  Court,  Cotftiz  County; 
Abbott,  Judge. 

Action  by  R.  W.  Nlckle  against  Clara  B. 
Coulter.  Judgment  for  defendant,  and  plain- 
tiff brings  error.   Affirmed. 

This  is  an  action  to  foreclose  a  mechanics' 
lien,  which  la  based  upon  an  alleged  verbal 
contract  for  the  construction  of  a  roof  upon 
a  barn  of  the  defendant's  for  the  alleged  sum 
of  157.  The  defense  to  the  action  is  that 
the  contract  price  was  the  sum  of  ?31,  and 
not  the  amount  set  out  in  the  lien  state- 
ment. The  court  found  the  facts  in  favor 
of  the  defendant,  and  gave  Judgment  dis- 
charging the  lien,  from  which  Judgment  this 
appeal  is  prayed. 

L.  S.  Wilson,  of  Rat<Hi,  for  plaintiff  tn 
error.  Morrow  &  Alford,  of  Raton,  and  B.  P. 
Davies,  of  Santa  F€,  for  defendant  in  error. 

HANNA,  J.  The  one  essential  question  for 
our  determination  in  this  case  is  whether 
the  finding  of  the  trial  court  as  to  the  amount 
of  the  contract  is  supiwrted  by  the  evidence. 
The  defendant,  Clara  B.  Coulter,  testified 
that  the  plaintiff  came  to  her  as  a  representa- 
tive of  the  insurance  company,  for  the  pur- 
pose of  making  an  estimate  as  to  the  damage 
done  by  fire  to  the  roof  of  the  bam  In  ques- 
tion ;  that  after  an  examination  he  told  her 
the  damage  was  $15,  but  that  other  repairs 
were  needed,  and  that  he  would  put  a  new 
roof  upon  the  bam  for  the  additional  sum  of 
$16  furnishing  labor  and  materials.  She  and 
her  mother  were  present  at  the  time,  and  tes- 
tified that  the  whole  amount  to  cover  the 
work  In  question  was  $3L  The  plaintiff  tes- 
tified that  he  would  put  In  a  bill  or  claim 
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against  t&e '  Insurance  company,  and  trould 
put  on  a  new  roof  for  $16  over  and  aboTe 
what  this  claim  would  be;  that  he  did  not 
know  what  the  claim  would  be  at  the  time, 
and  that  no  definite  amount  was  mentioned 
at  the  time;  that  he  put  In  a  bill  or  claim 
against  the  Insurance  company  for  $41,  which 
amount  was  subsequently  paid  to  the  defend- 
ant, and  tliat  When  the  woife  was  completed, 
he  presented  the  defendant  wlUa  a  bill  for. 
the  sum  of  $57  upon  bis  riew  of  the  under- 
standing that  be  was  to  b^ve  the  amount  paid 
by  the  company,  plus  $1'6,  as  compensation 
for  bis  labor  and  the  furnishing  of  the  ma- 
terials. 

[1]  The  coart  fonnd  that  the  contract  for 
the  work,  labor,  and  materials  was  $31,  and 
not  $57.  This  finding  would  seem  to  be  sup- 
ported by  substantial  evidence,  and  under 
the  ruling  of  Fullen  v.  Fullen,  153  Pac.  294, 
and  numerous  other  decisions  of  this  and  the 
Territorial  Supreme  Court,  to  the  effect  that 
where  the  findings  of  the  trial  court  are  sup- 
ported by  substantial  evidence,  they  will  not 
be  disturbed  on  appeal,  we  must  decline  to 
sustain  the  attack  upon  the  finding  in  aues- 
tion.      • 

A  novel  contention  Is  made,  however,  by 
the  plaintiff  in  error,  substantially  to  the  ef- 
fect tliat,  even  though  the  finding  be  support- 
ed by  the  evidence  of  the  witnesses  for  the 
defendant  in  error,  yet,  because  the  plain- 
tiff has  testified  that  he  was  to  receive  the 
amount  of  $16,  and  the  amount  received  from 
the  insurance  company  for  the  fire  loss,  which 
testimony  is  claimed  to  be  undisputed,  that 
the  court  should  have  held  that  a  mistake 
existed  as  to  the  terms  of  the  contract,  and 
that,  there  being  no  deception,  the  court 
should  have  found  for  plaintiff  under  the 
rule  laid  down  in  Mundy  v.  Irwin,  20  N.  M. 
43,  146  Pac.  1080.  In  that  case  the  court 
pointed  out  that  the  understanding  of  defend- 
ant was  that  be  was  to  trade  for  plaintiff's 
tract  of  land,  known  as  the  "Arnold  Farms," 
and  that  he  knew,  or  could  have  known,  its 
area  and  quantity,  for  which  reason  he  could 
not  be  beard  to  complain  when  it  subsequent- 
ly appeared  that  the  actual  area  was  not 
what  he  had  understood.  In  other  words,  he 
contracted  for  a  specific  tract  of  land,  without 
definition  as  to  quantity,  and  It  ia  contended 
that  the  aame  situation  exists  in  the  case  at 
bar,  because  the  parties  contracted  to  give 
'Ond  receive  the  amount  of  money  to  be  de- 
rived from  the  insurance  company,  plus  the 
sum  of  $16.  We  doubt  not  that  this  was 
the  understanding  of  the  plaintiff,  but  the 
dUbculty  with  the  situation  here  is  that  we 
have  in  the  record  the  positive  testimony  of 
the  defendant  and  at  least  one  of  her  wit- 
nesses that  there  was  a  definite  agreement 
and  understanding  to  do  the  work  for  the 
sum  of  $31,  which  evidence  supports  the 
finding  of  the  trial  court  that  the  contract  ber 


tween  the  parties  was  foi^the  sum  menttoned, 
namely,  $31. 

[2]  Under  the  provisions  of  section  8328, 
Code  of  1915,  a  contractor  is  entitled  to  re- 
cover upon  a  lien  filed  by  him  only  such  an 
amount  as  may  be  due  blm  according  to 
the  terms  of  bis  contmct.  And,  the  coart 
having  found  against  the  contentions  ot 
plaintiff  In  error,  as  to  the  terms  of  the  con- 
tract, this  court,  for  the  reasons  stated,  can- 
not disturb  the  finding,  and  nrast  tlierefora 
aifirm  the  Judgment  of  the  district  court,  and 
it  Is  ao  ordered. 

BOBERTS,  a  J.,  and  PARKSR,  J.,  coacor. 


STATE  V.  ORFANAKIS.    (No.  1857.) 

(Supreme  Court  of  New  Mexico.    June  27, 1916i 
Ob  Motion  for  Rehearing,  Aug.  9, 1916.) 

(Bt/llabu*  iv  the  Court.) 

t.  Cbiminai.  Law  «=9422(1)  —  E/Vidbmce  — 
Acts  and  Declarations  of  Codefendants. 
"Where  there  is  sufficient  evidence  to  justify 
the  conclusion  that  different  persons  charged 
with  a  crime  are  all  actinia  with  a  conunon  pur- 
pose and  design,  the  actions  and  dedaraticns 
of  each  from  the  commencement  to  the  consum- 
mation of  the  offense  are  evidence  against  the 
others. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ig  984-986,  988;  Dec  Dig. 
«=»422(1).] 

2.  CBiMiNAi.  Law  «=»844(1)— Ihstrdctions- 

EXCEPTIONS— SUFFICIENCT. 

An  exception  to  an  instruction  is  not  sp<>- 
cific  which  asserts  that  the  instruction  is  con- 
trary to  law,  without  pointing  out  the  grounds 
of  legal  objections. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2025 ;   Dec.  Dig.  «=!»844(l).l 

3.  Cbiminai.  Law  <^=7G3,  764(8)— Tbiait-Ln- 

BTBUCTI0N8  —  ReQUESTB  —  WEIGHT   OF  EVI- 
DENCE. 

A  requested  instruction  wliich  !•  erroneous 
is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gi  1731,  1735 ;  Dec.  Dig.  «= 
763,  764(8).] 

4.  Criminal    Law    <S=»829(1)  —  Tbiai.— In- 
BTRU0TI0N8 — Requests. 

No  error  can  be  predicated  on  the  refusal 
of  the  trial  court  to  give  an  instruction  where 
the  instruction  given  by  the  court  on  its  own 
motion  fully  and  completely  covered  everything 
contained  in  the  refused  instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec.  Dig.  «s»829(l).] 

6.  Cbiminai.  Law  «s3>814((i)  —  Triai.  —  Ik- 

STRUCTIONS— Al-PUCABIUTT  TO   CaSE. 

Where  there  is  evidence  of  motive,  an  in- 
struction as  to  the  effect  of  the  absence  of 
motive  is  improper,  and  should  be  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1979;  Deo.  Dig.  <8=>814(6).l 

8.  Criminal  Law  «=5»1159(2)— Appeal— Ques- 
tions OF  Fact — Vbbdict. 
Ordinarily  the  verdict  of  a  jury  will  not  be 

disturbed   in  the  appellate  court,  where  it  is 

supported  by  any  substantial  evidence. 
[Ed.    Note. — For   other   cases,    see   Criminal 

Law,  Cent.  Dig.  §  3076 ;  Dec  Dig.  «=»1159(2».] 
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(AMUUmM  SyRstiw  tv  BHiorM  Staff.) 

T.  CitncmAi.  Law  «3>10Se(l)— Apprait-Pbi- 
SENTiNa  QUKSTions  in  Xbial  Coukiv- Bdi.- 
waa  ON  Evidence. 
Where  court  and  counsel  assume  that  testi- 
mony vonld  be  connected  up  to  show  that  a 
coBSpimey  existed,  if  the  state  failed  to  provo 
the  conspiraey,  it  was  incumbent  on  the  defense 
to  direct  the  attention  of  the  trial  court  to  that 
fact   and,   having  failed   to  do  so,   the  point 
cannot  be  raised  on  appeal. 

nsd.  Note.— BV)r  other  cflaea,  see  Oriminal 
Law,  Cent.  Dig.  ||  1«31-1640,  263»;  Deo.  Di«. 
«=>1036(1).] 

8.  Witnesses  «=>270(2)— Cboss-Ezaiunation 
—Scope  and  Extent. 

Ezdusion  of  cross-examination  as  to  wheth- 
er a  certain  kind  of  hat  which  witness  had  tes- 
tified was  worn  by  the  accused  on  the  night  of 
the  homicide  was  a  popular  hat,  or  one  worn  by 
other  persons  in  the  town  at  the  time,  offered 
as  a  test  of  the  witness'  memory  about  the  bat, 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  956 ;   Dec.  Dig.  <S=9270(2).] 

9.  Cbimnai,    Law    «=3l038(3),    1066(1)— Ap- 
r&KL  —  Pbesbntino  Questions  in  Tbiai. 

COVBT— BXCKFTIONS. 
An  objection  to  an  Instruction  that  there 
was  no  evidence  in  the  case  as  to  involuntary 
tDanslanghter,  in  the  absence  of  exception  or 
requested  instmction  on  the  subject,  will  not  be 
considered  on  appeal,  on  the  theory  that  the 
statement  in  the  instruction  disclosed  that  the 
attention  of  the  court  had  been  called  to  the 
question,  or  that  the  court  had,  of  its  own 
motion,  considered  the  quastion. 

[Ed.  Note. — For  other  oases,  see  Criminnl 
Law,  Cent  Dig.  «S  2G46.  266S,  2670;  Dec.  Dig. 
®=»10.38(3).  105ea).] 

10.  Cbiminal  Law  «=a814(10)— Instbuotions 

— DBUNKENNESS    of   ACCt7SED. 

Evidence  in  a  prosecution  for  homicide  held 
insufficient  to  require  an  instmction  as  to  the 
effect  of  the  drunken  condition  of  the  accused  at 
the  time  of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |S  1821,  1979, 19» ;  Dec.  Dig. 
«3814(10).l 

11.  Cbiminai,   Law   «3>817(4)  —  Btidencb  — 
OoNmsioNB. 

Where  accused  was  identified  by  two  wit- 
nesses as  having  been  at  the  place  of  homi- 
cide, and  he  was  shown  to  have  been  in  company 
with  the  other  defendants  immediately  before 
the  homidde,  a  motiou  to  strike  out  testimony 
as  to  a  confession  of  defendant,  on  the  ground 
that  the  corpus  delicti  and  the  connection  of  the 
defendant  with  the  offense  had  not  been  proven, 
was  properly  denied. 

(Ed.  Note.— Foe  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1147 ;   Dec.  Dig.  <S=>517(4).] 

12.  Cbininai,  Law   «:9520(7)  —  Evidencb — 

COSFESSIONS— VOLUNTABT.  CbaBAOTEB. 

Though  a  witness  who  testified  as  to  a  con- 
fession by  accused  stated  that  he  told  accused 
that  it  might  be  easier  on  him  to  tell  the  truth 
than  it  would  be  to  try  and  hide  it,  where 
the  accused  had  given  the  substance  of  his  con- 
fession before  this  statement  was  made,  evi- 
dence of  the  confession  was  properly  admitted. 
[Ed.  Note.— BV)r  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  1180,  1181 ;  Dec.  Dig.  e=> 
520(7).] 

13.  Crikinai.  Law  «=9S77  —  Tbiai«-Vebdioi 
—Joint  De^tnoants.    ■ 

Where  three  defendants  were  indicted  for 
murder,  but  only  one  was  tried,  the  venlict  of 
ooavietion  rdates  to  the  one  on  trial,  though 
the  caption  of  the  verdict  names  all  the   de- 


fenflanta,  and  the  one  trl«d  is'  not  named  in  the 
body  of  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  K  2096,  2097;  Dec.  Dig.  «=» 
877.] 

On  Motion  for  Rehearing. 

14.  CoNSTTTtrnoNAL  Law  fi=j268— Due  Pbo- 

CEsa  of  Law— Cbiminal  PiiocEDtJBE. 
The  admission  of  certain  evidence  in  n  crim- 
inal trial,  even  if  erroneous,  does  not  constitute 
a  deprivation  of  due  process  of  law,  in  violation 
of  Const  art.  2,  i{  12,  18,  and  Const  TJ.  S. 
Amend.  14,  {  1. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  M  766,  767 ;  Dec.  Dig.  «ss> 
268.] 

Appeal  firom  District  Court,  Colfax  County ; 
Lelb,  Judge. 

HristoB  Emmanuel  Orfanakls,  alias  Crist 
Orfanus,  alias  Chrlstos  Emmauael  Orfanakls, 
was  convicted  of  murder  in  the  second  de- 
gree, and  appeals.    Affirmed. 

The  appellant,  Hristos  Emmanuel  Orfiana- 
kls,  was  Jointly  Indicted  with  Elijah  Perakls 
and  Apostolakls  Jlvoklas,  charged  with  the 
murder  of  one  Sem  Tomas,  alias  Sam  Tomas. 
Perakls  and  Jlvoklas  were  not  arrested,  and 
the  case  proceeded  to  trial  with  the  appellant 
as  sole  defendant,  who  was  convicted  of 
murder  In  the  second  degree  and  sentenced 
to  a  term  In  the  penitentiary  of  from  35  to 
40  years. 

J.  Leahy,  of  Raton,  for  appellant.  Harry 
S.  Bowman,  Asst  Atty.  Oen.,  for  the  State. 

HANNA,  3.  [7]  1.  The  first  assignment 
of  error  is  predicated  upon  the  refusal  of 
the  trial  court  to  strike  certain  portions  of 
the  testimony  of  the  witness  Thomas  Wal- 
bank,  who  testified  concerning  a  conversation 
between  himself  and  one  of  .the  defendants 
Jointly  Indicted  with  the  appellant,  which 
occurred  on  the  night  of  the  homicide,  and 
which  was  not  held  in  the  presence  of  the 
appellant  After  the  entire  conversation  re- 
ferred to  had  been  detailed  by  the  witness,  a 
motion  was  made  by  counsel  for  defendant 
that  the  testimony  be  stricken  out.  Where- 
upon the  district  attorney  suggested  that  the 
state  had  a  right  to  prove  a  conspiracy  be- 
tween the  three  parties  indicted.  While  the 
record  Is  not  quite  dear  in  this  respect,  it 
would  seem  that  the  coUrt  and  counsel  as- 
sumed that  this  testimony  would  be  con- 
nected up  in  order  to  show  that  a  conspiracy 
existed.  No  further  objection  was  inter- 
posed by  counsel  for  defendant,  and  if  the 
state  failed  to  prove  the  conspiracy  which 
It  had  suggested,  it  was  incumbent  upon  the 
defense  to  direct  the  attention  of  the  trial 
court  to  this  fact  and  renew  his  motion  to 
strike  the  objectionable  testlinony.  We  con- 
clude, therefore,  that  the  appellant  is  In  no 
position  to  urge  bis  objection  lu  this  respect 

[1]  2.  It  is. seriously  contended  by  the 
state  that,  even  though  it  be  admitted  for  the 
sake  Qt  argument  that  the  question  is  before 
the    court    for    determination, '  nevertheless 
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this  testliBony  of  the  witness  was  not  Im- 
properly admitted,  because  It  did  not  preju- 
dice the  rights  of  the  appellant  and  was  there- 
fore harmless  error,  If  error  at  all.  We  do 
not  deem  It  advisable  to  enter  Into  any  lengthy 
discussion  of  the  evidence  in  this  connec- 
tion, although  the  state's  contention  in  this 
respect  may  be  well  grounded.  There  1b  in 
this  connection,  however,  the  farther  objec- 
tion to  the  testimony  In  question,  as  urged 
by  the  appellant,  to  the  efFect  that  the  Intro- 
duction of  testimony  tending  to  establish 
such  a  conspiracy  Is  contrary  to  law  and  all 
rules  of  evidence.  WhUe  the  brief  of  appel- 
lant Is  not  clear  as  to  the  character  of  tills 
last  objection,  we  cannot  agree  with  lilm  if 
we  understand  his  contention.  Generally 
speaking,  where  there  is  sufficient  evidence 
to  Justify  the  conclusion  that  different  per- 
sons charged  with  a  crime  are  all  acting 
with  a  common  purpose  and  design,  the  ac- 
tions and  declarations  of  each  from  the  com- 
mencement to  the  consummation  of  the  of- 
fense are  evidence  against  the  others.  Kel- 
ley  et  al.  v.  People,  55  N.  Y.  565,  14  Am.  Kep. 
342.  See,  also,  People  v.  Van  Tassel,  156  N. 
Y.  561,  51  N.  E.  274;  Tarbox  v.  State,  38 
Ohio  St  581. 

[I]  3.  The  next  error  assigned  by  appel- 
lant Is  predicated  upon  the  action  of  the  trial 
court  In  sustaining  an  objection  of  the  dis- 
trict attorney  to  a  question  propounded  to  a 
state's  witness,  Madison,  upon  cross-examina- 
tion, as  to  whether  a  certain  kind  of  hat, 
which  the  witness  had  testified  was  worn  by 
the  appellant  on  the  night  of  the  homicide, 
was  a  popular  hat,  or  one  worn  by  other  per- 
sons In  Van  Houten  at  the  time.  The  theory 
of  the  defense  in  pursuing  this  line  of  cross- 
examination  was  based  upon  an  alleged 
right  to  test  the  witness'  memory  about  the 
hat.  The  ruling  of  the  court  was  based  upon 
the  ground  that  the  defense  could  show  that 
other  hats  of  the  same  kind  were  worn  by 
other  persons,  as  a  matter  of  defense,  and 
that  the  question  was  immaterial  as  a  mat- 
ter of  cross-examination.  We  cannot  see 
how  the  question  would  have  been  effective 
upon  the  theory  of  testing  the  recollection 
of  the  witness.  lie  might  have  known  that 
other  hats  of  a  siyiilar  kind  were  worn  by 
other  persons  at  this  time,  and  he  might  not 
have  known  that  fact.  In  either  event  it 
would  have  been  of  little  value  as  a  test  of 
his  memory  In  that  particular.  The  objec- 
tion, however,  is  without  merit  because,  so 
far  as  the  witness  is  concerned,  the  identi- 
fication of  the  defendant  did  not  depend  upon 
the  kind  of  hat  worn  by  the  defendant  at 
the  time. 

[2]  4.  The  next  contention  of  appellant 
can  be  grouped  as  including  his  proposi- 
tion numbered  from  3  to  7,  inclusiye,  as  treat- 
ed in  his  brief,  and  is  directed  to  the  alleged 
erroneous  Instructions  of  the  trial  court 
numbered  17,  21,  22,  23,  and  24.  In  this  con- 
nection the  Attorney  General  suggests  that 
the  exceptions  are  not  spedflc,  in  that  they  do 


not  point  oat  the  alleged  insofficieiiey  of  the 
instructions  upon  legal  grounds,  and  we  bold 
with  the  Attorney  General  In  this  contention. 
In  the  case  of  State  v.  Gonzales,  19  N.  M. 
467,  144  Pac.  1144,  in  an  opinion  by  tlie 
CUef  Jastloe  under  a  state  of  facts  where  the 
defense  excepted  to  a  certain  instrnction  for 
the  reason  that  the  same  did  not  clearly,  con- 
cisely, and  accurately  state  the  law  in  defin- 
ing reasonable  doubt,  and  that  said  instrnc- 
tion was  ambiguous,  misleading,  and  coo- 
trary  to  law,  this  court  said: 

"The  above  exception,  it  will  be  noted,  fails 
to  point  out  specifically  tho  error  in  the  Instruc- 
tion. It  is  true  it  is  stated  that  the  instruc- 
tioh  does  not  clearly,  concisely,  and  accurately 
state  the  law  in  defining  reasonable  doubt,  bnt 
wherein  it  fails  in  this  regard  is  not  set  forth. 
It  Is  also  stated  that  the  instruction  is  am- 
biguous, misleading,  and  contrary  to  law,  bat 
under  the  rule  above  stated,  counsel  should  have 
pointed  out  specifically  wlierein  such  instruction 
was  misleading,  arabiguona,  and  eontrary  to 
law." 

In  the  present  case  the  exception  was  even 
more  general  than  in  the  Gonzales  Case,  and 
it  is  only  alleged  that  the  instruction  is  not 
according  to  the  evidence,  nor  the  law  as 
the  same  should  be  given.  The  exceptions  as 
to  the  three  instructions  are  therefore  insuf- 
ficient so  far  as  tuey  fall  to  point  out  the 
grounds  of  legal  objection. 

5.  A  different  question,  however.  Is  pre- 
sented as  to  the  sufllclency  of  the  exception 
upon  the  ground  that  the  instructions  were 
not  according  to  the  evidence.  Instruction 
numbered  22  was  based  solely  upon  the  mat- 
ter of  the  testimony  Introduced  by  the  de- 
fendant as  to  his  character  as  a  law-abiding 
citizen,  and  the  duty  of  the  Jury  in  respeet 
theretOb  Instruction  numbered  23  had  to  do 
solely  with  the  fact  that  the  defendant  had 
concealed  himself  after  the  crime  was  com- 
mitted,* and  the  duty  of  the  Jury  with  re- 
spect to  such  evidence,  if  it  found  tha't  be 
bad  80  concealed  himself.  Instruction  num- 
bered 24  dealt  solely  with  the  duty  of  the 
Jury  In  the  matter  of  confessions.  It  is 
quite  clear  from  the  record  that  there  was 
evidoice  of  good  character  of  the  defendant 
as  a  law-abiding  citizen;  there  was  also 
evidence  of  the  fact  that  the  defendant  con- 
cealed himself;  there  were  also  statements 
of  the  defendant,  testified  to  by  several  wit- 
nesses, that  might  be  regarded  as  of  an  in- 
criminating character,  tending  to  amount  to 
a  confession  of  the  crime.  While  it  is  true 
that  evidence  as  to  the  confession  has  a  tend- 
ency to  both  inculpate  and  exculpate  the 
defendant,  yet  it  was  for  the  Jury  to  say 
what,  if  any,  part  of  these  statements  were 
to  be  believed.  This  l>eing  the  situation  as 
to  the  evidence,  it  cannot  be  said  that  the 
three  Instructions  referred  to  were  not  ac- 
cording to  the  evidence. 

[3]  6.  It  is  contended  by  appellant  that  tlie 
court  should  have  Included  in  Its  instruction 
numbered  23,  some  reference  to  the  testi- 
mony of  the  defendant,  to  the  effect  that  bis 
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concealment  waa  Indnoed  by  fear  «f  aotlon 
on  the  part  of  the  frienda  ct  the  deceased, 
and  by  reason  of  advice  given  talm  by  hla 
frtenda,  who  first  brought  him  the  word 
that  he  was  being  charged  with  the  crime, 
and  that  the  law  required  that  what  was 
said  on  the  subject  of  the  concealment  should 
hare  been  qualified  by  some  language  such  as, 
"unless  SBch  concealment  Is  otherwise  ex- 
plained." The  state  Introduced  evidence  In 
Its  cose  In  chief  which  tended  to  show  that 
after  the  commlsslou  of  the  crime  charged 
In  the  Indictment,  the  aroellant  concealed 
himself.  The  appellant  met  this  evidence  by 
admitting  the  concealment  and  showing  that 
he  had  been  advised  by  friends  to  conceal 
himself,  and  therefore  the  concealment  was 
not  prompted  by  a  conscknisness  of  guilt. 
The  court  of  Its  own  motion,  among  other 
things,  instmcted  the  jury  as  follows:    . 

"(23)  The  court  instruetBi  the  jury  that  the  fact 
that  the  defendant  concealed  himsdf,  if  you  find 
he  EC  concealed  himself,  mar  be  shown  by  the 
state  as  a  circumstance  tenmng  to  indicate  tlip 
guilt  of  the  accused,  and  may  be  considered  by 
you,  along  with  other  circumstances  tending  to 
connect  t^e  defendant  with  tbe  oommission  of 
the  crime  charged  In  the  indictment." 

Evidence  of  concealment  and  explanation 
thereof  being  admissible  Ih  tbe  case  at  bar, 
the  legal  effect  of  such  evMence  became  a 
part  of  the  law  of  the  case.  Bat  In  this 
jurisdiction  It  has  been  repeatedly  held  that 
the  failure  of  the  court  to  instruct  on  a  giv- 
en proposition  of  law  Is  waived  unless  an  in- 
struction containing  a  correct  exposition  of 
such  law  is  tendered  to  the  court,  or  the 
party  excepts  to  an  Instractlon  given  by  tbe 
conrt,  and  In  doing  so  spedflcally  makes 
known  the  vice  therein,  sO'  that  tb«  trial 
conrt  is  thereby  afforded  a  proper  onwirtn- 
ntty  to  correctly  instruct  the  JU17.  Instruc- 
tion 23  simply  was  directed  to  the  legal  effect 
of  concealment.  Therefore,  whether  the 
conrt  erred  in  fftlllng  to  Instruct  the  jury  on 
the  law  of  explanation  of  concealment  de- 
pends upon  whether  the  exception  to  instruc- 
tion 23  specifically  pointed  out  to  the  court 
the  error  in  that  instruction  in  falling  to 
inclnde  tberdn  this  doctrine,  or  whether 
the  appellant  tendered  to  the  court.  In  apt 
time,  an  instruction  properly  containing  the 
law  of  the  subject.  The  given  Instruction  is 
made  the  subject  of  attack  by  appellant  on 
various  grounds,  principally  because  It  em- 
phasized tbe  evidence  of  the  state  on  con- 
cealment, but  made  no  mention  of  tbe  evi- 
dence of  explanation  of  concealment,  but  tbe 
exception  was  too  general  to  call  attention 
of  the  trial  court  to  any  alleged  vice  in  the 
given  instruction.  Appellant  refers  but  in- 
cidentally to  the  fact  that  the  trial  court 
would  have  given  the  requested  instruction, 
tendered  by  him,  concerning  the  legal  effect 
of  evidence  explaining  concealment,  l^he  re- 
quested Instmction  reads  as  follows: 

"(2)  You  are  instmcted  that  if  you  believe 
from  tbe  evidence  that  the  dtfendant  attempted 


to  escape,  then  Out  ctmtt  instructs  yon  that  tlie 
inference  that  may  be  drawn  from  any  act  of 
this  kind  is  strong  or  slight  according  to  tbe 
facts  Burronnding  the  defendant  at  the  time." 

The  requested  instmction  constitutes  a 
comment  on  the  weight  of  tbe  evidence,  and 
as  such  is  violative  of  section  2796,  Code 
1015,  and  the  court,  therefore,  properly  re- 
fused to  give  the  requested  instmction. 

rJ]  T.  The  instmction  numbered  17  was  to 
the  effect  that  there  was  no  evidence  In  the 
case  as  to  Involuntary  manslaughter.  Ap- 
pellant argued  that,  even  though  there  was 
no  exception  to  this  instruction,  nevertheless 
the  right  to  have  the  instruction  reviewed 
by  this  court  was  not  waived,  because  th* 
giving  of  this  instmction  was  assigned  as 
error  In  the  motion  for  a  new  trial,  and  the 
declaration  of  the  court  In  the  instruction 
to  the  effect  that  there  was  no  evidence 
upon  which  an  instmction  on  involuntary 
manslaughter  could  be  based  clearly  disclos- 
ed that  the  attention  of  the  court  had  been 
called  to  the  point  or  question,  or  else  the 
court  had  of  Its  own  motion  duly  considered 
this  question,  and  an  exception  was  there- 
fore unnecessary  because  tbe  purpose  of  an 
exception  is  to  call  the  attention  of  the 
conrt  to  the  point  raised.  We  do  not  agree 
with  appellant  in  this  contention,  and  It  la 
evident  that  the  trial  court  was  actuated  by 
a  desire  to  Instruct  upon  the  law  as  to  the 
several  degrees  of  murder  and  manslaughter, 
and  did  not  feel  called  upon  to  do  an  Idle 
thing  In  giving  an  instruction  upon  involun- 
tary manslaughter  when  not  involved  In  the 
case,  and  therefore  assigned  as  his  reason 
for  not  Instructing  that  there  was  no  evidence 
In  the  case  calling  for  such  Instruction.  Our 
examination  of  the  record  discloses  that 
there  was  no  evidence  that  would  support  or 
require  an  instmction  on  Involuntary  man- 
slaughter, but  we  do  not  desire  to  be  under- 
stood as  disposing  of  this  question  on  its 
merits,  in  the  absence  of  any  exception  to 
the  instruction  whatsoever.  No  instruction 
upon  tbe  subject  was  tendered  to  the  court 
by  the  defendant,  and  his  reference  to  the 
matter  in  the  motion  for  a  new  trial  doea 
not  correct  the  irregularity. 

[4]  &  Appellant  further  contends  that  hla 
failure  to  except  to  instmction  numbered  21, 
as  given  by  the  court,  was  not  waived,  be- 
cause his  requested  Instructions  numbered  1 
and  7,  refused  by  the  court,  takoi  together, 
cover  the  law  on  the  subject  of  alibi,  and 
therefore  sufficiently  directed  the  attention  of 
the  trial  court  to  tbe  objections  here  urged 
as  to  the  anffidency  of  the  lnstmotU>ns  given. 
A  careful  examination  of  the  requested  in- 
stnietlons  numbered  1  and  7,  amd  instmoticHi 
numbered  21,  given  by  the  court.  Indicate* 
that  all  tbe  matters  contained  In  the  refused 
iDStructlona  were  substantially  incorporated 
in  the  instruction  given,  and  therefore  no  er- 
ror In  the  refusal  to  give  the  requested  io- 
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stmctlona  can  properly  be  assigned.  It  waB 
held  In  the  cnse  of  Territory  v.  Torres,  16  N. 
M.  616,  121  Pac.  27,  that  no  error  can  be 
predicated  on  the  refusal  of  the  trial  court 
to  give  an  Instruction  where  the  instruction 
given  by  the  court  on  its  own  motion  fully 
and  completely  covered  everything  contained 
In  the  refused  instruction.. 

[10]  9.  The  next  point  urged  by  brief  of 
appellant  is  based  upon  the  refusal  of  the 
trial  court  to  give  a  certain  instruction,  num- 
bered 5,  which  was  tendered  and  requested  by 
appellant.  The  instruction  was  to  the  gen- 
eral effect  that  Lf  it  appeared  from  the  evi- 
dence that  defendant  at  the  time  of  the  com- 
mission of  the  crime  was  in  a  drunken  condi- 
tion, not  voluntarily  produced,  such  a  condi- 
tion might  be  taken  into  consideration  as 
affecting  his  mental  condition  at  the  time 
of  the  commission  of  the  crime,  and  as  affect- 
ing the  degree  of  homicide  of  which  he  might 
be  found  guilty.  The  Attorney  General  con- 
tends that  the  record  does  not  disclose  any 
evidence  to  show  that  the  appellant  was  ei- 
ther Involuntarily  drunk,  or  that  he  was  vol- 
untarily intoxicated  to  the  extent  of  render- 
ing him  incapable  of  harboring  any  criminal 
Intent.  We  have  carefully  read  the  record, 
and  there  is  no  evidence  other  than  that 
the  defendant  and  tUs  associates  were  drink- 
ing in  the  saloon.  The  sole  evidence  of  an 
intoxicated  coudltioa  comes  from  one  of  the 
witnesses  for  the  defense,  who  testlQed  that 
the  defendant  was  quite  drunk  and  could  not 
play  cards  very  well,  but  this  was  at  a  time 
prior  to  the  homicide,  and  tliere  is  no  evi- 
dence whatsoever  as  to  his  condition  at  the 
time  of  the  commission  of  the  crime.  The 
Instruction  was  proijerly  refused,  in  view  of 
the  evidence  disclosed  by  the  record. 
.  [S]  10.  The  next  objection  urged  by  ap- 
pellant is  to  the  court's  refusal  to  give  in- 
struction numbered  9,  requested  by  the  de- 
fendant, which  was  to  tlie  effect  that  a  fail- 
ure to  show  motive  on  the  part,  of  the  ac- 
cused in  the  commission  of  the  crime  was  a 
Circumstance  in  favor  of  his  innocence.  We 
do  not  agree  that  it  can  be  contended  that 
there  was  no  showing  of  motive,  as  there 
was  some  evidence  tending  to  establish  a 
motive.  Where  there  is  evidence  of  motive, 
an  instruction  as  to  the  effect  of  the  ab- 
sence of  motive  Is  Improper  and  should  be 
refused.  Wharton  (3d  Ekl.)  on  Homicide,  916. 
■  [11]  11.  The  next  point  argued  is  that  the 
motion  to  strike  out  all  the  evidence  of  the 
witness  Emerson  P.  McGulre,  relating  to  the 
alleged  confession  of  defendant  should  have 
been  sustained,  because,  first,  the  corpus  de- 
licti had  not  been  proven,  and  the  defendant 
bad  not  been  shown  to  have  been  connected 
therewltb.  An  examination  of  the  Record 
discloses  that  the  defendant  was,  at  ieast 
drcamstantially,  shown  to  bave  beei  present 
and  participating  in  tbe  homicide.  He  was 
Identified  by  two  witnesses  as  having  been 
seen,  at  the  place  of  Jbomidde  at  about  the 


time  when  It  oc<^ned.  He  was  shown  to 
have  been  In  company  with  the  other  defend- 
ants who  were  indicted,  but  not  tried,  im- 
mediately before  the  homicide,  and  engaged 
in  controversy  wltb'  other  persons  at  such 
time.  His  attempt  at  concealment  on  the 
day  following  tbe  bomidde  is  another  dr- 
cumstanee  tending  to  show  his  participa- 
tion In  the  crime,  and  for  these  reasons  we 
think  that  this  contention  is  not  well  taken. 

12.  The  second  ground  of  the  objection  ia 
that  tbe  evidence  does  not  disclose  tliat  tbe 
defendant  understood  and  could  speak  ESng- 
llsb,  but  It  Is  sufficient  to  say  in  this  connec- 
tion that  tbe  evidence  of  the  state  was  to 
tbe  contrary,  and  therefore  there  was  a  oxi- 
flict  of  evidence  on  this  point,  for  which  rea- 
son the  second  gronnd  cannot  be  favorably 
considered. 

[12]  13.  O^e  tblrd  grotmd  urged  ia  that 
tbe  witness  McGulre  questioned  the  defend- 
ant, and  held  out  some  hope  or  promise  for 
the  purpose  of  getting  a  statement  from  the 
accused,  and  Is  based  upon  the  fact  that  tbe 
witness  McGulre  testified  under  cross-exam- 
ination as  follows: 

"1  told  Crist  when  I  was  talking  to  Urn  that 
if  be  would  come  and  tell  me  the  truth,  it 
might  be  easier  on  him  than  it  would  be  to  try 
auti  hide  it,  after  I.  started  the  conversation." 

Tbe  witness. also  further  testified  in  tbe 
same  cimnection  as  follows: 

"I  said  it  might  make  it  easier  for  him  if 
he  would  confess  it,  or  something  that  way,  or 
I  told  him  if  he  would  come  through  and  tm  it, 
it  might  be  better  for  him,  after  he  and  I  had 
bad  the  conversation  for  some  time,  but  not  in 
the  beginning." 

So  far-  as  the  record  discloses,  whatever 
might  have  been  wld  to  tbe  defendant  or  ac- 
cused by  way  of  inducement  to  make  a  con- 
fession was  stated  after  be  bad  volunteered 
to  explain  bis  connection  with  the  matter. 
It  seems  clear  that  before  these  statements 
were  made  by  tiie  witness  to  tbe  accused, 
tbe  accused  had  said,  as  testified  to  by  tbe 
same  witness: 

"I  asked  him  how  many  men  killed  Sem 
lomas,  and  be  sold,  'Two,'  and  I  asked  him 
if  it  was  not  three,  and  be  said,  'No ;  onU  two 
did  it.'  Be  said,  Ijouis  and  X  did  it,  and 
shortly  after  that  he  said,  'No ;  Louis  did  it.' " 

The  last  statement  made  by  the  accused, 
wbUe  tn  response  to  a  question  addressed  to 
him,  which  did  not  assume  the  guilt  of  the 
accused,  was  apparently  responded  to  volun- 
tarily, and  during  tbe  trial  of  the  case  he 
did  not  assert  at  any  time  that  tbe  answer, 
which  was  in  reality  an  attempt  at  Justifica- 
tion of  his  connection  with  tbe  transaction, 
was  elicited  by  reason  of  any  promise  or  In- 
ducement made  to  him.  We  do  not  believe 
that  the  record  discloses  that  tbe  statement 
was  made  under  such  circumstances.  In  the 
case  of  State  v.  Ascarate,  recently  banded 
dovra  and  reported  In  153  Pac.  1036,  this 
court  said: 

"No  hard  and  fast  rule"  could  be  laid  down 
"which  would  serve  as  a  test  in  every  instance 
[as  to  the  volontacy  nature  of  the  coiifeasi<Mi]» 
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but  each  case  must  b«  determined  upon  ita  own 
drcamstances." 

Tested  by  this  rule,  we  conelnde  that  the 
statement  of  the  accnsed  which  Is  here  ob- 
jected to  was  voluntarily  made,  and  that  the 
objection  presented  by  the  brief  of  appellant 
under  the  third  ground  referred  to  la  there- 
fore not  well  taken. 

[I]  14.  The  next  proposltloo  of  appellant, 
which  1b  only  briefly  referred  to  wltJaoot  ar- 
^ment,  is  that  the  verdict  of  murder  in  the 
second  degree  la  contrary  to  the  evidence, 
and  also  contrary  to  tho  law  applicable  to 
the  issoes  Involved,  for  wlilCh  reason  the 
fodrt  erred  in  overrallng  the  motton  for  a 
new  trial.  In  the  case  of  State  v.  Goneales, 
19  N.  M.  467,  144  Pac.  1144,  this  conrt  said: 

"OrdxBarily  the  verdict  of  a  jury  will  not  be 
disturbed  in  the  appellate  court  when  it  is  sup- 
ported by  anj  substantial  evidence" 

—and  we  conclude,  after  an  examination  of 
the  record,  that  the  verdict  In  this  case  Is 
supported  by  substantial  evidence ;  tberetoce 
cannot  consider  tha^  the  contention  of  ap- 
pellant Is  meritorious. 

[13]  15.  Appellant  assigns  error  In  over- 
ruling the  motion  in  arrest  of  judgment,  con- 
tending that  the  appellant  and  two  others 
were  indicted  for  the  murder  of  Tomas,  and 
that  the  record  discloses  that  the  case  pro- 
ceeded to  trial  as  to  appellant  only,  and  that 
the  judgment  and  sentence  of  the  court  pro- 
nounced upon  appellant  Is  Illegal  and  void, 
and  cannot  be  predicated  upon  the  verdict  be- 
cause of  Its  Indefinlteness  as  to  what  person 
was  found  guilty,  since  the  names  of  the  three 
defendants  were  placed  In  the  caption  of  the 
verdict,  and  the  name  of  the  defendant  tried 
and  found  guilty  was  not  Inserted  In  the 
body  of  the  verdict  It  is  pointed  out  by  the 
.Utomey  General  that  this  objection  was 
raised  ten  days  after  the  verdict  has  been 
rendered,  and  there  Is  nothing  to  Indicate 
that  the  attention  of  the  trial  court  was 
called  to  the  matter  at  the  time  of  the  ren- 
dition of  the  said  verdict. 

It  would  seem  to  be  the  better  practice  to 
reqnire  the  defendant  to  call  attention  to  an 
objection  of  this  kind  more  promptly  than 
was  done  In  the  case  at  bar,  but  we  prefer 
to  dispose  of  the  matter  without  basing  it 
open  the  technical  grounds  stated,  which, 
however,  find  support  In  the  case  of  GlUum 
T.  Commonwealth,  121  S.  W.  445,  la  which 
case  the  Supreme  Court  of  Kentncky  said: 

"Allowing  the  jury  to  be  discharged  without 
objection,  and  without  motion  to  have  them  cor- 
rect or  extend  their  verdict,  wU  be  deemed  a 
waiver  of  formal  defects  in  it.  And  it  must  then 
affirmatively  appear  that  the  substantial  rights 
of  tlie  accused  have  been  prejndioed  by  the  ih- 
formaUty." 

It  has,  however,  been  held  that: 
"When  three  parties  are  indicted  and  two  of 
them  have  been  arrested  and  trier],  a  verdiet  of 
euilty  has  reference  only  to  the  two  on  trial. 
It  was  not  necessary  for  the  iury,  when  return- 
ing the  verdict,  to  refer  to  the  two  defendants 
on  trial  as  tlie  parties  to  be  affected  by  the  ver- 


dict."   State  r.  CSiambers,  4fi  La.  Ann.  86.  U 
South.  944. 

To  the  same  effect  is  Hronelt  v.  People,  134 
111.  139,  24  N.  E.  861,  8  L.  R.  A.  837,  23  Aia. 
St  B^.  662,  and  Hughes  v.  Oomm.  (Ky.)  14 
8.  W.  682.  In  the  latter  case  it  is  true  that 
the  verdict  found  against  the  "within  named 
defendant"  two  persons  having  been  Jointly 
indicted,  and  appellant  only,  however,  being 
on  trial.  See,  also.  State  v.  Williamson,  65 
S.  C.  242,  43  S.  ES.  671;  Archbold's  Crim. 
Prac.  &  PtoC.  vol.  1,  p.  318. 

We,  therefore,  confludfe  that  where  three 
parties  are  jointly  indicted  and  one  of  them 
has  been  arrested  and  tried,  a  verdict  of 
guilty  has  reference  only  to  the  one  on  trial, 
and  It  Is  not  necessary  for  the  Jury,  In  re- 
turning Its  verdict,  to  refer  to  the  defendant 
on  trial  as  the  party  to  be  affected  by  thfe 
verdict 

For  the  reasons  stated,  we  find  no  error 
in  the  record,  and  the  Judgment  of  the  trial 
court  la  therefore  afBrmed ;  and  it  Is  so  or- 
dered. 

EOBEBTS,  0.  J.,  and  PARSBR,  J.,  con- 
cur. 

On  MoUon  for  Rehearing. 

HANNA,  J.  The  first  four  grounds  of  the 
motion  deal  with  points  raised  by  the  brief 
of  appeUant  which,  it  Is  claimed,  have  been 
OTerlooiied  by  this  court  In  its  decision,  but 
a  re-examination  of  the  opinion  and  the  rec- 
ord clearly  shows  that  the  contention  Is  not 
well  founded,  as  the  several  points  in  ques- 
tion were  considered  In  the  opinion,  and  we 
find  no  reason  for  departing  from  our  con- 
clusion arrived  at 

•  £14}  The  fifth  and  sixth  grounds  of  the 
motion  raise  a  question  which  counsel  for 
appellant  admit  they  failed  to  call  to  the 
attention  of  the  court  In  either  the  briefs  or 
argument  made  on  his  behalf,  the  ground 
being  that  the  opinion  of  this  court  Is  In 
conflict  with  sections  12  andAS,  art  2,  of  the 
Cpnstitntion  of  New  Mexico,  and  of  section 
1  of  the  Fourteenth  Amendment  of  the  Oon- 
stitutlon  of  the  United  States,  in  that  doe 
process  of  law  has  been  denied  appeUant  by 
permitting  the  testimony  of  the  witness  Mc- 
Gulre  to  stand  and  in  the  admission  of  the 
testimony  of  the  state  as  a  whole,  and  in  the 
giving  of  the  instructions  of  the  court  as  a 
whole.  These  several  grounds,  which,  it  is 
asserted,  amount  to  a  denial  of  due  process 
of  law,  upon  the  most  favorable  view  of  the 
matter,  can  be  said  to  constitute  nothing 
more  than  erroneous  decisions  of  the  trial 
court  In  the  admission  of  evidence,  or  In  the 
InstructlonB  as  given  by  the  court,  and  are 
to  be  controlled  by  the  rule  laid  down  in  6 
R.  a  L.  p.  445,  where  it  Is  said: 

"The  rule  is  well  established  that  a  state  can- 
not be  deemed  guilty  of  a  violation  of  its  eon- 
stitntional  obligation  (nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law)  simply  because  one 
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of  It*  eonrts,  wUIe  flisdng  y/MAn  its  jurladic- 
tion,  has  made  an  erroneous  decision." 

See,  also^  Arrowsmltb  v.  Harmonlng  et  al., 
118  U.  S.  194,  6  Sup.  Ct  1023,  30  L.  Ed,  248. 

For  the  leasons  stated  the  motion  is  de- 
nied. 

ROBEBTS,  a  J.,  and  PAEKEB,  J^  con- 
cur. 


ROUDEBUSH  v.  GANNON  et  al 

(No.   13420.) 

(Supreme  Coart  of  Washington.     Aug.  Id, 
1916.) 

1.  Vendoband  Purchabeb  «=>13— Considbb- 
ATION— Necessity  of  Present  Passinq. 

To  sustain  a  contract  conveying  lands  in 
consideration  of  support  and  care  during  gran- 
tor's life,  it  is  not  necessary  ttiat  there  be  a 
present  passing  of  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  14;    Dec.  Dig.  «=>13.] 

2.  APPBAii  AND  Ebbob  «=>1170(2)— Pbesuhp- 
T10N8— Amendment  of  Pleadings. 

In  cases  tried  by  the  court,  where  the 
court  on  appeal  has  before  it  the  whole  record, 
it  will,  under  Rem.  &  Bal.  Code,  ^  307,  requir- 
ing errors  not  affecting  substantial  rights  of 
the  parties  to  be  disregarded,  deem  pleadings 
to  be  amended  to  confor.n  to  the  proofs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4066,  4541;  Dec.  Dig.  «=» 
1170(2).] 

8.  CONTBACTB  <£=s>822<3)  —  PCBFOBKANOE  OF 
EXECVTOBT  00NTBAC3>— Bvidkmck— Bbfddi- 
ATION. 

Evidence  held  to  show  no  substantial  com- 
pliance with,  but  repudiation  of,  contract  to 
support  plaintiS  during  his  life  in  consideration 
ot  conveyance  of  land,  so  that,  the  contract  be- 
ing executory,  plaintiff's  bringing  suit  to  set 
aside  the  conveyance  was  repudiation  by  him, 
and  he  was  entitled  to  decree. 

[E3d.  Note.— For  other  cases,  see  Contracts, 
Cenfc  Dig.  §  1584;   Dec.  Dig.  <S=»322(3).] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  George  Tobin  against  Mildred 
Gannon  and  husband.  Pending  trial,  plain- 
tiff died,  and  Bex  S.  Roudebusb,  being  ap- 
pointed special  administrator  of  his  estate, 
was  substituted  in  his  stead.  Judgment 
agoinst  defendants,  and  they  appeal.  Af- 
firmed. 

S.  G.  Murray  and  Wlnfleld  B.  Smith,  both 
of  Seattle,  for  appellants.  Rex  S.  Roude- 
busb, of  Tacoma,  for  respondent 

CHADWICK,  J.  George  Tobln  and  his 
wife,  Lorency  Tobin,  had  lived  for  some  time 
prior  to  July,  1914,  at  the  soldiers'  home  at 
Ortlng.  In  June,  1914,  Mrs.  Tobln  went  to 
Spokane,  where  the  family  had  formerly  re- 
sided, for  her  health.  She  died  on  the  12th 
day  of  July.  Mrs.  G«nnon,  one  of  the  appel- 
lants, a  niece  who  had  been  raised  by  ttie 
Tobins,  was  summoned  from  Missoula,  Mont., 
and  Mrs.  May  Lambley^  another  niece,  was 
summoned  from  Ortlng.  The  two  women 
met  at  the  Arlington  Hotel  in  Spokane  on 


the  morning  of  t3ie  15tb.  Tobia  had,  for 
many  years,  been  addicted  to  the  inordinate 
use  of  inCoxieating  liquors,  and  bad  become 
so  intoxicated  that  he  had  been  put  In  the 
city  jail,  where  he  spent  the  night  of  the 
14th.  Shortly  after  the  meeting  of  tiie  two 
women,  Tobln  was  brought  by  an  old  friend 
of  the  family  to  their  room,  where  be  was 
kept  under '  sarrelllance  during  the  day  or 
nntli  the  funeral  of  Mrs.  Tobln,  whicb  was 
Ikeld  in  the  afternoon.  When  brought  to  the 
room,  Mrsi  Gannon  greeted  Tobln  in  an  af- 
fectionate way,  and  Immediately  suggested, 
ais  she  had  never  known  a  mother  other  than 
her  aunt  or  a  father  other  than  him,  that 
the  body  of  her  aunt  be  buried  at  Missoula, 
and  that  he  make  his  home  with  her.  Mn. 
Gannon  says  she  made  a  contract  with  To- 
bin at  that  time  to  give  him  a  h<Hne  in  con- 
sideration of  the  money  which  had  been  ac- 
cumulated by  the  Tobins  In  Mrs.  Tobin's 
lifetime.  Her  rerslon  of  the  contract  is  as 
follows: 

"The  contract  was  tliat  he  should  have  his 
home  with  me  when  he  so  desired,  and  be  was 
to  remain  sober  and  conduct  himself  properly, 
and  in  consideration  of  my  giving  him  a  home 
and  furnishing  him  with  whatever  clothes  and 
food  he  might  need,  this  money  was  to  be  turn- 
ed over  to  me  and  given  to  mc.  He  said  that 
bis  pension  money  would  give  him  all  the  mon- 
ey he  needed,  and  that  probably  be  would  want 
to  stay  at  the  soldiers'  uome  or  with  his  people 
back  East  as  much  or  more  than  he  did  with 
me.  •  *■  •  He  wanted  to  live  with  us  and 
make  bis  home  there,  whenever  it  suited  him, 
as  I  was  the  chosen  one  of  all  his  relations. 
He  said  that  he  wanted  me  to  have  all  of  this 
$3,500,  because  I  was  nearer  and  dearer  to  him 
than  any  one  else.  He  also  said  that  if  I  would 
let  him  live  with  me  when  be  so  desired  and 
make  his  home,  there,  he  would  not  drink  and 
become  intoxicated,  and  that  he  would  conduct 
himself  as  a  gentleman  and  be  a  father  to  me. 
I  agreed  to  this." 

The  testinMuy  of  Mrs.  Lambley,  the  other 
nieee,  is,  in  substance: 

"Mrs.  Gannon  greeted  Mr.  Tobin  in  an  affec- 
tionate -  manner,  kissed  him,  and  took  his  hand 
and  asked  him  to  have  the  body  shipped  to  Mis- 
soula, Mont.,  for  burial.  She  talked  to  him  in 
a  persuasive  manner,  and  told  him  he  was  the 
only  father  she  knew,  and  that  auntie  was  the 
only  mother  she  had  known,  and  said  that  he 
could  have  a  home  with  them  for  the  rest  of  his 
days,  and  she  would  take  his  dead  wife's  place. 
He  said  something  about  having  the  remains 
shipped  back  East  for  burial,  and  she  said  that 
that  would  be  too  much  expense,  and  he  im- 
mediately consented  to  have  her  remains  buried 
in  Missoula,  Mont.  She  got  his  consent  riglit 
there,  and  then  he  said  to  her,  'Everything  I 
have  is  yours.'  He  was  easily  persuaded.  He 
was  shaky,  and  suffering  from  the  effects  of 
liquor." 

Tobin  and  Mrs.  Gannon  left  Spokane  with 
the  body  of  Mrs.  Tobin  on  the  evening  of 
the  15th ;  Mr.  Tobin,  at  the  time,  having  the 
intention  of  making  his  home  with  Mrs.  Gan- 
non. Mrs.  Gannon  says:  "He  came  of  his 
own  volition  and  at  my  request."  On  tlie 
17tb,  Mrs.  Gannon  and  Tobin  went  to  a 
lawyer's  ofDce  where  a  writing,  of  which  the 
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toUowlng  Is  a  oppy,  was  signed  aoi  acknowl- 
edged by  Tobin: 

"Know  all  men'  by  these  presents,  that  I, 
Oeoise  Tobin,  late  of  the  state  of  Washington, 
bnt  now  of  the  state  of  Montana,  and  the  heir 
and  surviving  husband  of  Lorency  Tobin,  late 
of  Orting,  Washington,  now  deceased,  in  consid- 
eration of  the  sum  of  one  dollar  and  of  other 
like  and  valuable  considerations,  do  hereby  and 
by  these  presents  sell,  assign,  transfer  and  set 
over  and  convey  unto  Mildred  Gannon  of  the 
city  and  county  of  Missoula  and  state  of  Mon- 
tana, all  of  my  right,  title  and  interest  of,  in 
and  to  the  estate  of  my  said  late  wife,  Lorency 
Tobin,  whether  as  heir,  by  succession,  will  or 
otherwise,  and  I  hereby  duly  appoint,  nominate 
and  constitute  the  said  Mildred  Gannon  as  my 
true  and  lawful  attorney,  irrevocable,  for  me 
and  in  my  name,  place  and  stead  to  do  any  and 
all  things  that  may  or  that  shall  necessarily  be 
done  in  and  about  the  administration  of  the 
said  estate,  and  the  obtaining  of  the  possession 
of  the  same  and  all  assets  thereof. 

"This  conveyance  and  transfer  is  absolute 
and  irrevocable,  and  I  hereby  waive  any  and 
all  right  to  take  out  letters  of  administration 
or  testamentary  that  I  may  have  now  or  here- 
after. 

"Bated  at  Missoula,  Montana,  this  ISth  day 
of  Joly,  1914.  George  Tobin.    ISeal.]". 

On  the  20th,  Tobin  left  .Missoula  add  went 
'  to  Ortlng.  He  was  drunk  when  he  l«ft  and 
drunk  wben  he  arrived  at  Ortlng.  It  would 
seem  that  he  remained  at  Ortlng  but  a  few 
days.  In  describing  bis  behavior  at  Mis- 
soula, Mrs.  Gannon  says: 

"He  was  drunk  and  intoxicated  virtually  all 
Oie  time  from  July  27th  to  September  8d,  1M.4, 
except  possibly  the  times  he  was  confined  to  the 
city  jafl." 

It  Is  said  that  he  behaved  himself  when 
sober,  but  when  drunk  he  used  profane  and 
vnlgar  language  and  disturbed  the  peace  of 
the  neighborhood  and  the  town;  that  he 
would  "mess"  up  the  bouse  in  "unspeakable 
ways,"  and  "would  become  and  remain  in 
such  filthy  personal  condition  as  to  be  nau- 
seating and  offensive  to  any  person." 

Tobin  left  Missoula  on  September  9th,  and 
came  to  Tacoma  where  his  wife's  estate  was 
being  administered  by  R.  3.  McMillan,  an  at- 
torney at  law.  Shortly  thereafter  he  went 
East  on  a  visit  to  relatives.  After  his  re- 
turn to  Tacoma,  he  instituted  tills  action  to 
set  aside  the  assignment.  He  died  on  Sep- 
tember 8,  1915,  and  Mr.  Rondebush  was  ap- 
pointed special  administrator  of  his  estate. 
The  complaint  urgesi  fraud  In  the  procure- 
ment of  the  assignment,  in  that  Mrs.  Gan- 
non caused  Tobin  to  becotMe  intoxicated,  and, 
while  so  intoxicated.  Induced  him  to  execute 
the  assignment,  and  that  it  was  procured 
without  his  consent,  and. "without  any  con- 
sideration whatsoever."  These  allegations 
are  denied,  and  to  the  merit  of  the  case,  ap- 
pellants plead: 

"That  notwithstanding  said  continued  condi- 
tion on  the  part  of  the  complainant,  the  defend- 
ants herein  treated  him  with  kindness,  consid- 
eration and  affection  and  gave  to  him  the  great- 
est care  and  attention ;  that  the  defendtints 
herein  have  at  all  times  been,  and  still  are, 
ready,  willing,  and  anxious  that  he  should  come 
and  remain  in  the  home  of  these  defendants, 
have  their  care,  protection,  nurture,  and  atten- 
tioin,  so  that  they  might  house,  dothe,  feed,  and 


care  for  him  as  a  member  of  their  own  family, 
and  that  they  have,  at  all  times  since  the  execu- 
tion and  delivery  of  said  instrument  or  assign- 
ment, been  x'eady  and  willing,  and  are  still  ready 
and  willing,  to  receive  and  take  care  of  the  said 
complainant  in  accordance  with  the  terms  of 
said  contract,  and  to  fully,  completely,  and  ade- 
quately perform  the  same  upon  their  part,  and 
to  discbarge  all  of  the  obligations  due  from 
them  under  said  contract  and  agreement,  and 
that  by  reason  of  the  premises  the  said  assign- 
ment hereinbefore  described  and  mentioned  is  a 
valid  and  subsisting  instrument,  under  which 
these  defendants  onght,  and  by  right  should,  be 
permitted  to  retain  whatever  benefits  have  aris- 
en if  any,  and  to  perfo<-m  and  discharge  the 
obligations  which  were  imposed  by  the  said  con- 
tract hereinbefore  set  forth  and  described. 
•  •  •  That  the  complainant  herein  needs  and 
requires  the  care  and  attention  of  one  who  is 
interested  in  his  remaining  life,  welfare,  and 
happiness,  and  that  the  same  can  be  bestowed 
by  no  other  person  and  in  no  other  way  save 
and  except  by  the  defendant  herein,  through  the 
contract  hereinbefore  set  forth  and  alleged." 

;  [1]  The  court  refused  to  find  fraud  in  the 
procurement  of  the  assignment,  but  found 
that  there  was  no  present  consideration  for 
the  contract,  and  that  It  bad  been  irepudlated 
by  Mrs.  Gannon.  It  is  not  to  be  asserted 
that  a  present  passing  of  a  valuable  con- 
sideration is  ne^iessary  to  sustain  a  contract 
sucli  as  is  set  up  by  appellants  The  con- 
tract is  most  frequently  executory  la  char- 
acter, but  where  it  depends  upon  oml  testi- 
mony as  to  its  terms,  the  testimony  should 
clearly  preponderate,  or  be  dear,  cogent,  and 
convincing. 

[2, 3]  The  terms  of  the  contract,  as  tes- 
tified to  by  appellants,  do  not  conipoct  with 
the  theory  advanced  by  their  answer.  Un- 
der the  pleadings,  as  will  be  seen  by  that 
which  we  have  quoted,  they  profess  a  willing- 
ness to  keep  and  care  for  Tobin,  and  aa 
anxious  solicitude  for  his  welfare.  Tobia 
was  about  70  years  of  age.  They  knew  Iiim. 
They  knew  his. habits  and  his  needs.  They 
knew,  or  should  have  known,  what  they  were 
getting  into.  They  had  taken  him  for  better 
or  for  worse.  At  the  trial  Mrs.  Gannon  was 
confronted  by  her  own  declarations  and  ad- 
missions contained  in  letters  addressed  to 
Mrs.  Lombley  and  to  Mr.  McMillan.  It  will 
be  remembered  that  Mrs.  Gannon  gave  him 
money  to  leave  on  or  about  the  20th  of  July. 
(It  was  Tobin's  money ;  the  residue  of  f  200 
after  the  i>ayment  of  funeral  expenses).  Her 
letter  of  August  13, 1914,  is  as  follows: 

"Dear  Cousin:  As  this  is  first  opportunity  I 
have  had  to  drop  you  few  lines  for  some  time. 
I  have  certainly  had  my  hands  full  with  that 
old  Tobin.  He  is  here  yet.  I  was  surprised 
when  he  came  back  the  last  time.  How  in 
world  did  he  get  here?  Did  you  buy  his  ticket? 
He  looked  as  if  he  beat  his  way,  filthy  dirty 
drunk.  He  was  drunk  when  he  left,  drunk 
when  he  came  back,  drunk  for  week  after  be 
arrived  here.  Bat  he  is  pretty  well  sobered  as 
now.  Mr.  Gannon  had  to  take  him  in  hand 
and  tell  where  he  stood.  Mr.  G.  would  not 
have  him  arrested  so  soon  after  funeral.  But 
look  out  next  time.  Dan  won't  stand  it  any 
more;  he  was  thoroughly  disgusted  as  we& 
OS  myselt,  You  and  Mrs.  Ayer  both  said  ha 
had  money  when  he  left  there.  He  didn  t  have 
ahy  when  he  arrived  here,  not  one  dollar.  Net 
tber  did  he  have  any  clothes.     We  had  to  buy 
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them  for  him  when  he  left  here  for  Orting.     I 
gave  him  546.15,  all  the  money  left  over  from 
funeral.     He  raised  cane,  said  he  wanted  it  to 
live  on  and  didn't  know  when  he  would  be  back 
— maybe  never.     And  I  hoped  never.     He  was 
sober  when  I  handed  him  the  money  and  prom- 
ised he  would  remain  so,  but  he  did  not.    May, 
has  there  been  a  administrator  appointed  yet? 
He  says  a  McMillan  of  Tacoma  is  temporary 
administrator.    I  cannot  find  out  anything.    He 
had  me  write  about  his  household  goods.     But 
1  have  quit.     He  don't  know  what  he  wants. 
He  has  made  an  ass  of  himself  and  trying  to 
of  us.     I  have  been  sick  since  I  came  home. 
1  cannot  stand  him  and  his  actions.    Something 
disgraceful     Write   soon.     I    will   not  neglect 
next  time.     Love  to  all  and  tell  you  more  next 
time.      From    Mildred    L.    Gannon,   608   West 
Pine  St.,  Missoula,  Mont." 
On  August  14th,  Mrs.  Gannon  wrote  again: 
"Dear  Cousin:    I  posted  you  letter  last  night. 
But  since  then  I  have  fired  old  Tobin  out  of  my 
house.    J  expect  you  will  see  him  in  a  few  days. 
If  you  knew  what  talk  he  made  about  you  to 
my  husband  and  myself  about  you,  your  hus- 
band and  children  you  would  not  harbor  him 
either.     I  would  not  stand  his  insults  for  no 
money   on   earth.     His,   Tobln's  talk  is  some- 
thing awful.     Lore  to  all.  Write  soon.     Mil- 
dred." 
And  on  Septeu\ber  26tb: 
"Dear  Cousin:    I  don't  know  whether  I  an- 
swered your  letter  or  not     I  have  been  about 
crazy  with  Tobin,  and  then  my  sister  has  been 
here.    Just  left  Wend.    Did  she  stop  to  see  you .' 
"Did  Tobin  go  to  see  you  before  he  left  for 
East.     Did  be  send  his  trunk  to  Orting.     He 
left  here  Sept.  9th,  and  I  understand  left  short- 
ly for  East.     Don't  know  how  long  he  will  re- 
main.    But  let  us  pray  he  will  stay.    He  nearr 
ly  drove  us  crazy  and  had  me  in  bed  half  of 
dme.     No  one  wanted   him   around.     I   never 
want  to  see  him  again.     He  acted  something 
awful.     Turned   every   one   against   him.      He 
has  talked  terrible  about  us,  you  and  myself. 
My  husband  declares  he  can  never  step  his  foot 
in  his  house  again.    He  had  good  home  with  us 
but  he  could   not  behave.      1   hope  there   will 
be  enough  left  for  a  head  stone  for  Aunt  Lorety 
out  of  estate  when  settled.  ,      „.   ^  ,    . 

"Well,  May,  write  me.  I  will  try  and  do 
better  after  this.  liOve  to  yo»  all,  from  Mll- 
ctred  li.  Gannon,  12  West  Pine  St,  Missoula. 
Mont" 

In  answer  to  a  request  for  her  consent  to 
advancing  the  expenses  for  sending  Tobin 
back  to  MlBsoula,  Mis.  Gannon  wrote  to  Mr. 
McMlUan  on  December  29,  1914: 

"I  cannot  do  anything  for  Mr.  Tobin.  It  is 
useless.  Let  him  go  to  soldiers'  Home.  Heard 
he  was'  there,  lie  cannot  get  into  home  in 
Montana  under  one  year  according  to  law.  It 
is  useless  to  let  him  come.  In  one  week  he  wiU 
want  to  return  to  Tacoma." 
.  At  the  trial  the  appellants  testified  that 
the  contract  ^^■as  that  they  were  to  furnish 
a  home  for  Tobin  as  long  as  hi  behaved 
himself  and  kept  sober. 

While  counsel  insists  that  the  Judgment  of 
the  trial  court  cannot  be  sustained  because 
fespondent  failed  in  his  proof  of  fl-aud  and 
MUdue  Influence,  and  tluit  the  Issue  of  no 
Consideration  ho«  no  place  In  the  ease,  we 
iievertiieless'  feel  that  a  proper  Judgment 
was  Tenderedt  In  ca^es  tried  by  the.  court 
and  having  the  wliole  record  beforef  us^  we 
follow,  wherever  it  Is  posslt^e  to  do  so,  the 
dlrectlun  of  the  statute  and  deem, the  plead- 


ings amended  to  conform  to  One  proofs.  Hem. 
&  Bal.  Code,  §  307.  This  rule  is  more  deci- 
sive In  tills  case,  f&r,  upon  technical  consid- 
eration, appellajQts'  present  plea  that  their 
obligation  was  dependent  upon  the  promise 
of  Tobin  to  behave  himself  and  keep  sober 
would  have  no  place  in  the  case  either. 

Upon  the  testimony,  therefore,  we  conclude 
that  no  present  consideration  passed  for  the 
contract,  and  that  It  was,  hence,  executory, 
that  there  was  no  substantial  compliance  ou 
the  part  of  appellants,  measured  either  in 
time  or  performance  and  that  It  was  repudi- 
ated by  appellants  and  subject  to  repudia- 
tion on  the  part  of  Tobin,  an  act  evidenced 
by  the  brining  of  this  suit  It  would  be  a 
harsh  doctrine.  Indeed,  that  would  bind  a 
man  of  70  years  to  a  promise  to  break  the 
habit  of  a  lifetime  In  oonslderatlon  of  a  home 
and  habitation  tliat  he  had  never  known  In 
place  of  a  home  and  living  at  the  soldiers' 
home  where  he  had  been  for  years  and,  as 
vie  must  presume,  remained  contentedly. 
Granting  that  he  did  so  promise,  appellants 
knew  his  Infirmity  of  habit,  and  should  have 
known  that  In  the  aged,  those  of  fixed  hab- 
its, the  weakness  of  the  flesh  may  be — is 
usually — most  powerful  to  overcome  the 
strength  of  the  spirit 

AflSrmed. 

MORRIS,  a  J.,  and  MOUKT,  ELLIS,  and 
FULLHKTON,  JJ.,  Concur. 


MOWBRAY  PEABSON  CO.  v.  PERSHLALI^ 
et  aL     (Ko.  13496.) 

(Supreme  Court  of  Washington.     Aug.  16, 
1916.) 

1.  ExEctJTioN  «=»24a— Vacation  of  Exkcu- 
TiON  Sale— Homestead  EIxeuptiok. 

After  default  Judgment  for  plaintiff  and  a 
certificate  of  a  sherMfB  sale  to  it,  and  the  sher- 
iff's satisfaction  of  judgment,  but  before  con- 
firmation of  sale,  a  hmnestead  exemption  was 
set  off  to  defendant  on  his  petition  in  bankrupt- 
cy, the  question  whether  the  judgment  was  In- 
valid may  be  determined  on  motion  to  confirm 
sale. 

[Ed.  Kote.— For  other  cases,  see  Execution, 
Cent-  Dig.  H  669-672;    Dec.  Dig.  (S»242.] 

2.  KxKcuTjow   «=>253<1)   —  Pboceedihos   — 
Amendment — DtscBETioK  of  CotnsT. 

In  such  case,  it  was  not  beyond  a  wise  dis- 
cretion to  penmt  'defntdaat  to  amend  his  mo- 
tion to  vacate  the  sale  .by  showing  that  at  the 
time  suit  was  brought  and  at  all  times  since, 
defendant  had  been  insolvent,  and  that  on  its 
petition  la  ba«kruptcy,.  the'  realty  had  been  list- 
ed and  8«t  pS  to  him  as  exempt 

[Ed.  Notej— For  cither  cases,  see  Execution, 
Cent  Dig.  S5  608,  717-720;  Dec.  Dig.  «=> 
253(1).] 

3.  BAKKBTTPlOr    «=>200(4)    —   AVOIDAHCE    OT 

,  Lien— iNsOLVKyrCT  of  Debtor 

Cnder  Bankruptcy  Act  July  1,  1898,  c.  541. 
S  e7f,  30,  Stat  564  (U.  S.  Comp.  St.  IMS.  § 
9651),,  providing  that  when  one  is  adjudged  In- 
solvent all  liens  acquired  within  four  months  be- 
fore his  i)etition  shall  he  void,  only  those  Hens 
are  fexeepted  Vhich  are   established   against  a 


■«=3For  oUier  caisM  tec-aame  Wplc  and  KEY-N^MBERln  *» Ke^-NumberM  Dlgesu  antt  IndexM 


Digitized  by 


Google 


Wash4 


CITY  OF  ABilRfcEfiN  r.  EQUITABI/E  SUBETT  00. 


683 


debtor  not  insolvent  at  tbeir  date;  bnt  where 
a  plaintiff  aoed,  with  an  attachment  of  defend- 
ant's realty,  obtained  judgment  b;  default  and 
a  certificate  of  a  sheriff's  sale  to  itself,  defend- 
ant, who  after  the  sheriff's  satisfaction  of  judg- 
ment and  before  a  confirmation  of  the  sale, 
showed  that  from  the  time  of  the  suit  he  had 
been  insolvent,  and  that  on  his  petition  in  bank- 
ruptcy the  realty  had  been  set  off  to  him  as 
exempt,  was  entitled  to  an  order  vacating  the 
sale. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {{  800-310;    Dec.  Dig.  (3=>200(4).] 

Department  2.  Appeal  from  Sui>erlor 
Court,  Spokane  County;  J.  Stanley  Webster, 
Jndge. 

Suit  by  tlie  Mowbray  Pearson  Company 
against  George  W.  Pershall  and  another. 
Judgment  by  default  for  plaintiff,  certificate 
of  sherlfTB  sale  issued  to  plalnflff,  and  from 
an  order  vacating  the  sale,  plaintiff  appeals, 
▲fllmied. 

Robinson  &  McHugb,  of  Spokane,  tor  ap- 
pellant Zent,  Powell  &  Bedfleld,  of  Spokane, 
for  respondents. 

BAUSMAN,  J.  Appellant,  suing  the  Per- 
shalls  in  May  with  attachment  of  real  estate, 
got  Judgment  by  default  In  June  and  a  certif- 
icate of  sherlfT's  sale  to  itself  as  purchaser 
In  July.  Just  before  this  last  the  husband 
Pershall  filed  a  declaration  of  homestead 
exemption,  not  bringing  which  to  the  appel- 
lant's attention,  he  moved  wltb  that  as  a 
basis,  after  the  ^erUTs  satisfaction  of  judg- 
ment, to  vacate  the  sale.  Later  he  amended 
his  motion,  while  confirmation  of  sale  was 
still  undetermined,  showing  that  during  the 
whole  of  May,  and  at  all  times  since,  he  had 
been  Insolvent,  and  that  In  August  be  had 
filed  a  petition  In  bankruptcy  in  the  federal 
court  where,  this  property  being  listed,  it  bad 
been  set  off  to  him  as  exempt  These  allega- 
tions were  not  controverted. 

[1]  To  consider  the  homestead  exemption 
against  confirmation  of  sale  was  proper. 
Stark  Bros.  v.  Royce,  44  Wash.  287,  294,  87 
Pac.  340,  following  Waldron  v.  Kineth,  41 
Wash.  459,  84  Pac.  16,  111  Am.  St  Rep.  1022. 

[2]  Nor  was  It  b^ond  a  wise  discretion  to 
permit  the  amendment 

[S]  Under  section  67f  of  tlie  Bankruptcy 
Act,  If  a  man  be  adjudged  Insolvent,  all  liens 
shall  be  void  that  are  acquired  within  four 
months  preceding  his  petition.  Those  liens 
only  are  excepted  whldi,  unlike  this,  are 
established  against  a  debtor  not  insolvent  at 
tbelr  date.  Stone-Ordean-WeUs  Oo.  v.  Mark, 
227  Fed.  976,  142  C.  O.  A.  488. 

One  other  exception  is  possible  under  Clarke 
y.  Larremore,  188  U.  S.  486,  21  Sup.  Ct  927, 
45  Li.  Ed.  711.  In  that  cflse  the  creditor,  on 
a  Judgment  recovered  wlttiin  the  four  months, 
bad  caused  chattels  to  be  sold,  but  bad  not 
yet  received  the  proceeds  from  the  sheriff. 
Holding  that  these  stood  for  the  lien,  the 
court  would  not  allow  an  exception  to  the 
statute  merely  because  the  lien  had  been 


merged  into  sale,  saying  that  the  "nullity 
created  during  the  four-month  period  re- 
lated back  to  the  time  of  the  entry  of  the 
judgment  and  affected  that  and  all  subsequent 
proceedings."  The  exception  that  the  court 
did  consider  possible,  but  would  not  announce, 
mlgbt  have  arisen,  it  was  said,  if  the  writ 
had  been  fully  executed  by  the  sheriff's  de- 
livering the  proceeds  to  the  execution  creditor. 
Can  appellant  here  bring  itself  within  such 
an  exception?  To  begin  with,  it  is  itself  the 
purchaser,  and  perhaps  not  within  the  sug- 
gested exception  for  that  reason,  bnt,  passing 
that,  notwithstanding  it  has  satisfied  the 
Judgment,  the  sale  has  not  been  confirmed, 
whereas  in  the  Larremore  Case  the  sale  of 
diattels  would  have  been  complete  upon 
mere  delivery  of  the  proceeds  by  the  sheriff. 
Here  the  sale  was  ineffectual  without  conflr* 
mation,  the  satisfaction  of  Judgment  not  bind- 
ing on  the  purchasing  plaintiff  if  that  should 
be  refused.  The  control  of  the  process,  in 
short,  had  not  passed  beyond  the  court 
Moreover,  there  was  the  sheriff's  deed  yet  to 
be  given  after  the  period  of  redemption. 
What  the  sheriff  had  thus  far  given  the  pur- 
chasing plaintiff  was  but  a  certificate,  so 
little  equal  to  a  deed  that,  if  the  debtor  shonld 
redeem,  he  would  not  need  a  return  convey- 
ance from  the  sheriff,  but  the  mere  cancella- 
tion of  this,  the  title  never  having  passed  out 
of  him,  and  the  whole  thing  to  be  readjusted 
in  the  flies  of  the  same  case.  Until  conflrma- 
tlon  at  least,  this  property  not  being  the  pur- 
chaser's, it  was  Just  as  much  subject  to  the 
bankruptcy  act  as  the  proceeds  in  the  Larre- 
more Case. 

We  need  not  discuss  the  effect  upon  this 
creditor  of  the  bankruptcy  court's  order  of  ex- 
emption, for  appellant  on  its  own  showing, 
whether  the  property  be  exempt  or  nonex- 
empt,  has  no  interest  in  It,  nothing  enforce- 
able against  the  debtor. 

The  order  vacating  the  sate  is  affirmed. 

MORRIS,  O.  J.,  and  BOLOOMB,  MAIN, 
and  PARKER,  JJ.,  concur. 


OITY  OF  ABERDEEN  t.  EQUITABLE 
SURETI  CO.  et  aL     (No.  13467.) 

(Supreme  Court  of  Washington.    Aug.  14, 
1916.) 

L   ASSIQNICENTB    9=>Si  —    PebSOHS    AQAinST 

Wuou  Enfobceable. 
A  surety  company,  which  completed  a  de- 
faulting   contractor's    work,    rather    than    the 
contractor's  assignee,  is  entitled   to  sums  due 
only  upon  the  work's  completioQ. 

[EU.  Note. — For  other  cases,  see  Assignmenta, 
Cent  Dig.  §  148 ;   Dec.  Dig.  <g=>84.] 

2.  Assignments  $=»84— Effect— Pbiorities. 
A  contractor's  assignee  is  entitled  to  sums 
due  under  a  completed  contract  in  preference  to 
a  surety  company  which  completed  a  second 
contract  between  the  same  parties  upon  its 
abandonment  by  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  S  148;    Dec.  Dig.  «=»84.] 
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3.  Mttnicipai,  Cobpobationb  «=9352— Ptjbiio 
impr0vbmk5t8— contbacts— constbuction. 
Where  a  municipality  requested  separate 
bids  for  clearing  and  for  filling  certain  low 
lands,  but  the  same  concern  secured  both  jobs, 
■which  were  covered  by  a  single  written  instru- 
ment, held  there  was  only  one  contract. 

[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  883 ;  Dec.  Dig.  4=> 
352.] 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  Sheeks, 
Judge 

Action  to  determine  conflicting  idaims  to 
money  paid  into  court  by  the  City  of  Aber- 
deen against  the  Equitable  Surety  Company 
and  Chehulis  County  Bank.  Judgment  tor 
defendant  Cheballs  County  Bank  and  de- 
fendant Equitable  Surety  Company  appeals. 
BeTersed  and  remanded,  with  Inetructiona 

Bridges  &  Bruener,  of  Aberdeen,  for  ap- 
pellant Stewart  &  Tucker  and  A.  Emerson 
Cross,  all  of  Aberdeen,  for  respondents. 

MORRia  C.  J.  Prior  to  October,  1912, 
there  was  in  the  city  of  Aberdeen  a  large  dis- 
trict of  low,  wet,  boggy  land  which  the  city 
dcalred  to  raise  by  suitable  All.  To  this  end 
an  ordinance  was  passed,  contemplating  di- 
viding the  work  into  four  parts:  (1)  Clearing 
and  removing  unsuitable  material ;  (2)  filling 
and  diking;  (3)  raising  of  sidewalks;  and 
(4)  raising  catch-basins  and  Inlets.  Plans 
and  specifications  were  dnawn,  providing 
that  separate  contracts  would  be  let  for  each 
of  the  subdivisions  of  the  work,  and  that 
separate  bids  must  be  made.  The  Spokane 
Paving  &  C<mstructlon  Company  submitted 
two  bids ;  one  for  the  clearing  and  removal 
of  unsuitable  material,  as  provided  for  In  the 
first  subdivision,  and  the  second  for  filling 
and  diking.  These  bids  were  accepted  by  the 
city,  and  the  work  bid  upon  awarded  to  the 
construction  company.  A  contract  was  then 
drawn  up  between  the  city  and  the  construc- 
tion company,  covering  the  two  bids  and  re- 
quiring the  construction  company  to  give  a 
bond  for  the  faithful  performance  of  the 
work  and  for  the  payment  of  laibor  and  ma- 
terial. It  was  provided  In  the  contract  that 
monthly  payments  should  be  made  upon 
monthly  estimates,  and  that  a  sum  not  ex- 
ceeding 26  per  cent,  should  be  retained  by 
the  city  until  the  final  completion  and  ac- 
ceptance of  the  work.  The  construction  com- 
pany procured  the  appellant.  Equitable  Surety 
-Company,  to  furnish  the  required  bond,  and 
commenced  the  work  called  for  under  Its 
contract  The  work  called  for  under  the 
first  bid'  was  substantially  completed,  and  the 
construction  company  thereupon  undertook 
the  completion  of  the  second  of  its  under- 
takings, namely,  the  necessary  filling  and 
diking,  but  was  compelled  to  abandon  this 
portion  of  the  work  without  having  made  any 
of  the  fill,  except  a  very  small  part,  having, 
however,   completed  a   large  portion  of  the 


diking.  After  the  construction  campany  bad 
abandoned  this  work  the  surety  company, 
upon  demand  of  the  dty,  completed  the  work 
nt  an  actual  loss  to  it  of  approximately 
$30,000.  After  the  abandonment  of  the  work 
by  the  construction  company,  a  number  of 
claims  for  labor  and  material  were  filed,  as 
provided  by  law,  which  the  surety  company 
was  compelled  to  pay,  amounting  to  approx- 
imately ^,000.  Of  this  amount  $316.13  was 
on  account  of  labor  and  materials  going  tnto 
that  portion  of  the  work  calling  for  clearing 
and  the  removal  of  unsuitable  materials,  and 
the  surety  company  was  required  to  do  ad- 
ditional work  under  this  portion  of  the  con- 
tract of  the  value  of  $76.50,  making  an  ag- 
gregate sum  of  $392.63  paid  by  the  surety 
company  on  that  portion  of  the  work  calliag 
for  clearing  and  removal  of  unsuitable  ma- 
terials, the  balance  of  the  aipount  paid  by  the 
surety  company  representing  labor  and  ma- 
terial performed  and  furnished  in  the  filling 
and  diking  of  the  district  From  month  to 
month  as  the  work  progressed  the  city  made 
payments  upon  monthly  estimates,  retaining 
the  percentage  provided  for  In  the  contract. 
When  the  work  was  abandoned  by  the  con- 
struction company  the  city  bad  In  Its  hands 
bonds  and  cash  whldi  bad  been  earned  by 
the  construction  company  in  the  clearing  and 
renioval  of  unsuitable  material  in  the  sum  of 
$1343.2&  While  performing  Its  contract  tbe 
omstmction  company  borrowed  various  soma 
from  the  ^respondent  bank,  securing  the  pay- 
ment thereof  by  assigning  to  the  bank  the 
moneys  earned  under  the  contract  Under 
ttiis  assignment  the  bonds  earned  by  the  con- 
struction were  surrendered  to  the  bank 
from  time  to  time,  twt  at  the  time  of  the 
commencement  of  this  action  there  was  still 
due  the  baikk  on  this  account  a  sum  in  excess 
of  $1,400.  After  the  construction  company 
had  abandoned  the  work,  the  surety  company 
demanded  of  the  dty  the  sum  of  $1,343.28  re- 
maining laits  poBfieB8i(ni>,  wUch  demand  was 
refused.  The  re^Kindent  bank  made  a  like 
demand,  which  was  also  refused.  Thereafter 
the  dty  commenced  this  action,  bringing  the 
$1,343.28  into  court  and  asking  a  determina- 
tion as  to  who  was  entitled  to  this  sum  as 
between  the  bank  and  the  surety  ccMnpany. 
Tbe  lower  court  found  that  the  boxtk  was  en- 
titled to  all  of  the  money  except  $392.63. 
which  the  surety  company  had  paid  on  a«s 
count  of  daims  filed  «ith  the  dty  for  labor 
and  material  entering  into  the  dearing  and 
removal  of  imsultable  material,  and  entered 
Judgment  accordingly. 

[i-3]  The  judgment  is  based  upon  a  con- 
dusion  of  the  lower  court  that  the  contract 
between  the  construction  company  and  the 
dty  was  in  fact  and  law  two  contracts :  one 
for  the  work  of  clearing  and  removal  of  un- 
suitable material,  and  the  other  for  the  filling 
and  diking.  This  conclusion  of  law  presents 
the  only  question  raised  on  this  appeal,  for 
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If  It  shoold  be  held  that  the  contract,  while 
one  in  form,  waa  In  fact  two,  then  the  deci- 
sion of  the  lower  court  as  to  the  awarding 
of  the  money  to  the  bank  is  correct.  If, 
however,  the  contract  is  single  then  the  ap- 
pellant 1b  entitled  to  the  money.  We  hers 
set  forth  the  contract: 

"This  indenture  made  aod  entered  into  thia 
tbe  18th  day  of  October,  1912,  ky  and  between 
the  Spokane  Paving  &  Construction  Company, 
a  corporation,  duly  organized  and  existing  un- 
der and  by  virtue  of 'the  laws  of  the  state  of 
Washington,  hereinafter  called  the  contractor, 
as  party  of  the  first  part,  and  the  city  of 
Aberdeen,  a  municipal  corporation  of  the  second 
class,  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Washing- 
ton, hereinafter  called  tbe  city,  as  party  of  the 
second  part,  witnesscth:.  That  the  snid  contrnc- 
tor  for  and  in  consideration  of  the  stipulations 
and  agreemeats  herein  contained  agTees  with 
the  said  city  as  follows: 

"1.  That  the  said  contractor  shall  and  will, 
at  its  own  proper  cost  and  expense,  provide  all 
the  materials  and  perform  all  the  work  and  la- 
bor necessary  for  the  clearing  of  all  the  lands, 
including  streets,  alloys,  public  places  and  pri- 
vate property  within  the  area  known  and  de- 
scribed as  'Pilling  District  No.  2,'  and  for 
filling  with  earth,  sand,  gravel  or  other  suitable 
material  and  for  grading  said  area,  including 
streets,  alleys,  public  places  and  private  prop- 
erty, to  the  grades  of  such  streets,  and  to  the 
grades  provided  in  the  plans,  siiecifications  and 
details  of  the  city  engineer  of  tbe  city  of  Aber- 
deen and  Ordinance  No.  1230  of  the  city  of 
Aberdeen,  and  for  the  construction  of  all  nec- 
essary buUcheads,  dikes,  gates  and  drains  for 
the  purpose  of  making  such^  fill,  not,  however, 
to  include  the  placing  of  drain  pipe  or  the  con- 
stroction  or  building  up  of  manholes  or  flush 
tanks,  or  any  of  (he  work  known  as  draining, 
for  which  a  contract  has  been  let  to  other  par- 
ties, said  work  to  be  done  all  in  accordance  with 
the  plans,  specifications  and  details  prepared 
by  the  city  engineer  of  said  city,  and  wnicn  are 
hereby  referred  to  and  attached  hereto,  and 
Buule  a  part  of  this  contract  as  fully  and  effectu- 
ally as  though  written  out  herein,  all  under  the 
provisions  of  Ordinance  No.  1238  of  the  city 
of  Aberdeen  creating  local  improvemeot  district 
known  as  'Filling  District  No.  2,'  tbe  t>onnd- 
aiies  of  the  district  so  to  be  improved  being  de- 
scribed and  designated  fully  in  said  Ordinance 
No.  1239  and  the  official  map  of  said  filling  dis- 
trict No.  2,  which  are  hereby  referred  to  and 
made  a  part  of  tliis  contract 

"2.  It  ia  understood  and  agreed  that  the  said 
contractor  shall  commence  work  upon  said  clear- 
ing and  the  removing  of  sawdust  in  said  district 
within  thirty  (30)  days  after  written  notice 
shall  have  been  given  by  the  said  city  engineer 
and  said  clearing  work  shall  be  carried  on  with 
a  soffident  force  of  men  so  as  to  secure  its  com- 
pletion within  the  period  of  six  (9)  months  from 
and  after  the  commencement  of  such  work,  and 
m  case  the  said  contractor  shall  fail  to  complete 
the  work  of  sudi  clearing  within  ttie  time  speci- 
fied, there  shall  be  deducted  from  the  amount 
otherwise  due  on  said  clearing  contract  tbe  sum 
of  twenty-five  dollars  ($25.00)  per  day  for  each 
and  every  day  thereafter  that  such  clearing 
work  shall  remain  uncompleted  as  liquidated 
damages  for  foilure  to  complete  the  said  work 
within  the  time  specified. 

"S.  It  is  understood  and  agreed  that  the  said 
contractor  shall  commence  work  of  filling  and 
grading  within  the  period  of  two  (2)  mouths  aft- 
er written  notice  so  to  do  shall  have  been  given 
him  by  the  said  city  engineer,  and  said  filling 
and  gradim;  shall  be  carried  on  regularly  and 
with  a  sufficient  force  of  men  so  that  the  same 
will  be  completed  within  the  period  of  twelve 
02)  months  trqm  and  after  the  service  of  said 


notice  to  commence  work ;  and  In  case  said 
contractor  shall  fail  to  complete  said  filling  and 
grading  within  the  time  specified,  there  shall  be 
deducted  from  the  amount  otherwise  due  it  tbe 
sum  of  fifty  ($50.00)  dollars  per  day  for  each 
and  every  day  after  said  time  that  said  work 
shall  remain  uncompleted  as  liquidated  damages 
for  failure  to  complete  the  work  within  the  time 
specified. 

"4.  In  consideration  of  the  full  performance 
of  said  work  by  the  said  contractor,  said  city 
agrees  to  pay  the  said  contractor  at  tlie  fol- 
lowing rates  as  measured  and  estimated  by  the 
city  engineer  of  said  city,  to  wit: 

Clearing,  per  acre.. $60.00 

Romovinsj  sawdust,  hauling  out  of  fill- 
ing district,  per  ca.  yd.... 40 

FiUfng,  per  cu.  yd 12 

Dikes,  per  lin.  ft . .  i .45 

Such  payment  to  be  made  upon  monthly  esti- 
mates as  the  work  progresses,  provided,  how- 
ever, no  payment,  sbull  bo  made  until  after  the 
equalization  of  the  roU  for  said  local  improve- 
ment district  and  provided  further,  that  a  rea- 
sonable sum,  not  exceeding  twenty-five  (25%) 
per  cent,  shall  be  retained  by  the  city  upou  eucu 
estimate  until  the  final  completion  and  accept- 
ance of  said  work. 

"5.  Said  city  hereby  agrees  to  pay  said  con- 
tractor the  amount  of  this  contract  either  in  lo- 
cal improvemeot  fund  bonds  issued  by  the  city 
against  said  filling  district  No.  2,  created  by 
Ordinance  No.  1239  of  the  ordinances  of  tho 
city  of  Aberdeen,  and  said  contractor  agrees  to 
accept  such  bonds  at  par,  or  in  money  realized 
from  the  negotiation  and  sale  of  bonds .  issued 
against  said  filling  district  No.  2,  at  the  option 
of  the  said  city,  and  the  said  dty  reserves  the 
right  at  its  election,  either  to  pay  the  contractor 
in  local  improvement  fund  bonds  issued  against 
said  filling  district  No.  2,  or  to  negotiate  and 
sell  said  bonds  of  said  filling  district  No.  2,  tc 
pay  the  said  contractor  out  of  tlie  proceeds 
thereof;  that  any  attempt  on  the  part  of  the 
city  to  sell  said  bonds,  or  any  of  them,  shaU  not 
be  construed  as  an  election  on  its  part  to  sell 
such  tjonds  unless  the  sale  of  such  bonds  shall 
be  actually  made  by  the  city  and  the  jprocee<ls 
received  from  such  sale  by  the  said  city,  that 
said  bonds  so  issued  shall  be  payable  on  or  be- 
fore ten  (10)  years  from  date  of  issuance  and 
bear  interest  at  the  rate  of  eight  (S)  per  cent 
per  annum  until  paid,  such  bonds  to  be  issued 
and  redeemed  in  the  manner  provided  by  the 
ordinances  of  the  city  of  Aberdeen  and  the  laws 
of  the  state  of  Washington  applicable  thereto. 

"6.  That  the  contractor  shall  have  no  claim 
against  the  city  for  any  part  or  portion  of  the 
work,  labor  or  materials  embracM  within  this 
contract,  but  shall  rely  solely,  for  compensation 
for  the  work,  labor  and  materials  embraced  in 
this  contract  upon  such  of  such  bonds  as  may 
be  issued  to  said  contractor  to  the  amount  of 
this  contract  by  said  city  of  Aberdeen  against 
said  filling  district  No.  2,  the  proceeds  of  such 
bonds  as  may  be  sold  by  the  said  city  to  pay 
said  contractor  the  amount  of  this  contract,  the 
assessment  upon  the  property  embraced  in  said 
filling  district  No.  2  and  upon  the  fund  created 
by  such  assessment  upon  such  property  within 
sncb  district,  and  upon  any  reassessment  of  soch 
property  embraced  within  such  district  and  the 
fund  created  thereby. 

"7.  Said  contractor  is  required  to  furnish  a 
bond  to  the  city  of  Aberdeen  in  tbe  penal  snm 
of  $60,000.00  conditioned  for  the  faithful  per- 
formance of  said  ccmtract  and  for  the  protection 
of  all  laborers,  mechanics,  subcontractors  and 
materialmen  and  all  persons  furnishing  the  said 
contractor  or  any  of  its  subcontractors,  labor, 
provisions  or  supplies  for  the  carrying  on  of  said 
work,  and  all  persons  who  would  ouarwise  be 
entitled  to  liens  upon  said  work,  the  amount  of 
said  bond  being  approximately  sevoity-five  (75) 
per  cent  of  the  contract  price  of  said  Tvork 
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"8.  Said  coBtHictor  fnrtlier  agrees  to  eave, 
protect  and  keep  said  city  free  and  harmless 
from  all  loss,  damage  or  liability  caused  by  any 
neglect  or  want  of  proper  care  or  act  or  omis- 
sion done  or  suffered  to  be  done  by  the  said 
contractor,  its  agents,  servants,  employes 
or  subcontractors  in  the  performance  of  said 
contract. 

"9.  Said  contractor  further  agrees  to  ottserve 
the  laws  of  the  state  of  Washington  with  rela- 
tion to  the  number  of  hours  per  day  which  men 
may  he  employed  upon  said  work,  and  this  con- 
tract shall  be  subject  to  cancellation  and  for- 
feiture by  the  officers  or  agents  of  the  city  au- 
thorized to  contract  for  or  supervise  the  execu- 
tion of  such  work,  in  case  men  are  employed  up- 
on said  work  for  more  than  ei^ht  (8)  hours  in 
any  calendar  day  or  such  work  ta  not  performed 
in  accordance  with  the  policy  of  the  state  of 
Washington  relating  to  such  work. 

"10.  Said  contractor  expressly  agrees  to  pay 
into  the  city  treasury  the  amount  required  to  be 
paid  to  the  state  of  Washington  by  chapter  74 
of  the  Session  Laws  of  1911  (Workmen  s  Com- 
pensation Act)  before  payment  is  made  to  it 
by  the  city,  and  for  the  purpose  of  estimating 
such  amounts,  the  contractor  shall  file  with  the 
city  clerk,  on  or  before  the  1st  day  of  each 
month,  a  certified  statement  of  the  total  pay 
roll  of  the  preceding  month,  classified  as  re- 
quired by  law,  and  shall  pay  into  the  city  treas- 
ury the  amounts  shown  to  be  due  to  the  state 
of  Washington  on  account  of  said  act.  It  is 
agreed  that  the  city  in  case  of  the  failure  of  the 
contractor  to  prepare  and  file  such  estimate, 
may  require  its  engineer  to  prepare  the  same, 
and  said  estimate,  when  prepared  and  filed,  shall 
be  binding  upon  the  contractor,  and  the  said 
contractor  hereby  expressly  authorizes  the  city 
of  Aberdeen  to  pay  to  the  state  of  Washington 
the  amounts  required  to  be  paid,  in  accordance 
with  said  act,  and  the  said  contractor  expressly 
releases  the  city  of  Aberdeen  from  oil  hability 
on  account  of  making  any  and  all  payments  to 
the  state  of  Washington,  and  in  making  final 
payment  to  the  contractor  upon  tliis  contract, 
all  amounts  so  paid  by  the  city  of  Aberdeen 
shall  be  charged  to  the  contractor  and  deducted 
from  the  amount  due  it,  and  final  payment 
under  this  contract  shall  not  preclude  the  city 
from  thereafter  making  claim  against  the  con- 
tractor for  any  additional  payment  or  compen- 
sation which  the  said  city  shall  be  required  to 
paj  to  the  state  of  Washington  in  pursuance  of 
said  act,  the  said  contractor  expressly  agreeing 
to  pay  to  and  reimburse  the  city  of  Aberdeen 
for  any  payments  so  made,  and  the  bond  given 
in  pursuance  of  this  contract,  shall  remain  in 
effect  for  the  protection  of  tiie  city  of  Aber- 
deen. 

"In  witness  whereof,  the  said  parties  have 
caused  these  presents  to  he  executed  by  their 
respei^ve  officers  duly  authorized  and  their  re- 
spective corporate  seals  to  be  affixed  by  their 
proper  officers.  Spokane  Paving  and  Construc- 
tion Company,  a  Corporation,  by .  City 

of    Aberdeen,     a     Municipal    Corporation,    by 

.   Attest: ,  Secretary.   Attest: 

,  City  Clerk." 

This  contract,  It  seems  to  us,  speaks  for 
itself,  and  little  need  be  said  in  support  of 
our  conclusion  that  the  contract  is  single, 
not  only  in  form,  but  is  in  effect  one  contract 
The  clear  and  beneficial  purpose  to  be  served 
in  calling  for  separate  bids  was  increased 
competition  and  lower  bids.  Bids  for  one  or 
more  features  of  the  work  having  been  sub- 
mitted and  accepted,  the  advisability  of  the 
separate  <tentract  was  at  an  end,  except  In 
case  of  separate  awards.  These  observations 
do  not  establish  the  nature  of  the  contract. 


but  theiy  afford  ordinary  and  am(>le  reason 
for  the  city  pursuing  the  course  manifest  to 
us  In  calling  for  and  accepting  separate  bids 
and  then  entering  into  a  single  contract 
which  Included  the  entire  award  made  under 
the  separate  bids. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  instruc- 
tions to  grant  appellant  the  relief  prayed 
for. 

aOLCOMB,  MAIN,  BAUSMAN,  and 
PABKEiR,  JJ,,  concur. 


CODD  v.  VON  DER  AHB  «t  nx. 

(No.  13349^.) 

(Supreme  Court  of  Washington.    Aug.  IS,  1916.) 

1.  Appeal  and  Ekbor  €=»123— Decisions  Ap^ 

PBALABLB— POBMAL     WBITTEN    JUDGMENT. 

The  Supreme  Court  cannot  entertain  an  ap^ 
peal  as  from  a  final  Judgment  from  an  oral  or- 
der which  was  never  expressed  in  a  formal  writ- 
ten judgment 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  SS  875-^81;    Dec.  Dig.  «=s> 

2.  MosTOAOKS  ^=3669(5)— "FmAi,  JuDOiOBire" 
— Stattjte. 

Under  Rem.  &  BaL  Code,  {  1119,  provid- 
ing that  where  there  is  an  ^rpress  agreemoit 
for  the  payment  of  money  contained  in  a  mort- 
gage, etc.,  the  conrt  in  a  decree  of  foredosure  or 
order  of  sale  shall  direct  that  the  balance  re- 
maining unsatisfied  after  the  sale  ^all  be  sat- 
isfied from  any  property  of  the  mortgage  debtor, 
section  1120  declaring  that  a  deficiency  judg- 
ment shall  be  similar  to  other  judgments  for 
the  recovery  of  money,  section  1121  providing 
that  a  foreclosure  decree  may  be  enforced  by 
execution,  and  section  1123  providing  that  in 
actions  for  foreclosure  where  there  is  a  decree 
of  sale  and  a  deficiotcy  judgment  further  levy 
and  sales  upon  other  property  of  the  judgment 
debtor  may  be  made  nnder  the  same  execution, 
a  money  judgment  contained  in  a  foreclosure 
decree  is  a  final  judgment  and  there  ia  no  ne- 
cessity for  the  entry  of  a  decree  of  foredosore 
and  for  the  separate  entry  of  a  deficiency  jadg- 
ment 

[Ed.  Note.— -For  other  cases,  see  Mortgages, 
Cent   Dig.   {   1604;     Dea   Dig.   «=3559(5). 

For  other  definitions,  see  Words  and  Phrases, 
F^rst  and  .Second  Series,  Final  Decree  or  Judg- 
ment] 

3.  AfPBAl.  AND  Ebbob  «=s>504(2)  —  FlMAi; 
JuDoicENT — Statement  of  Faotb— Time  ton 
Piling. 

In  such  case  the  time  for  serving  and  filing 
a  statement  of  facts  on  appeal  runs  from  the 
entry  of  the  money  judgment  contained  In  the 
foreclosure  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2502,  2555;  Dec.  Dig.  «=» 
564(2).] 

4.  Appeal  and  Ebbor  ®=>.7e4(5)— Statbubnt- 
OF  Facts— Time  fob  Filing. 

Under  Laws  1915,  p.  303,  g  8,  providing 
that  upon  appellant's  failure  to  serve  a  state- 
ment of  facts,  the  .Supreme  Court,  if  such  fail- 
ure is  found  to  be  excusable,  shall  allow  the 
appellant  a  reasonable  time  in  which  to  supply 
such  statement  of  facts,  neither  expressly  or 
by  implication  repealing  the  former  law,  Item. 
&  Bol.  Code,  S  393,  requiring  that  a  proposed 
statement  of  facts  be  filed  within  30  days  after 
the  time  for  taking  the  appeal  begins  to  run  nn- 
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]««■  for  canaB  ahown  the  time°ja  extended,  it 
nas  Qo  excuse  that  appellant  made  a  mistake  of 
la'w  in  assuming  that  an  oral  decision  in  a  fbre^ 
cloeure  proceeding  never  expressed  in  a  formal 
written  order  or  a  judgment,  was  a  final  and 
appealable  judgment,  and  the  statement  filed 
would   be  stricken. 

[Ed;  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Die.  H  2604-2606.  2668,  2659; 
Dec.  Dig.  «3>561(5).] 

6.  Biixs  AND   NOTXS  «S3396— LiABiLtTT  on 

Indorseb— Pbzsentment    to    Makes. 
In  the  absence  of  any  notice  of  nonpayment 
given  to  either  of  the  indorsers  of  a  note  they 
could  not  be  held  as  indorsers. 

[Ed.    Note.— For   other   eases,   see   Bills   and 
Notes,  Cent.  Dig.  U  1022-1028;   Dec.  Dig.  «ss> 
396.] 
6.  Appeal   amd    Ebrob   «=s>616(2)— Hbcobi>— 

Affidavits— iDKNTincATioiT. 
Affidavits  on  motion  to  open  Ij^e  case  tor  the 
reception  of  additional  evidence,  not  identified 
by  the  motion  itself  or  by  the  order  overruling 
the  motion,  could  not  be  considered  on  appeal 
upon  the  claim  that  a  new  trial  muat  be  had 
because  of  the  trial  court's  refusal  to  grant  the 
motion. 

[Ed.  Note.-^X\>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2714,  2716;  Dec.  Dig. 
«=>616(2).1 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Jndge. 

Action  by  Nicholas  Codd  against  G«orge 
Von  Der  Abe  and  wife,  and  others.  Judg- 
ment for  foreclosnre  and  order  of  sale,  de- 
nying any  deficiency  Judgment  against  de- 
fendants Von  Der  Ahe,  and  plalntiS  appeals. 
Affirmed. 

P.  F.  Qulnn,  of  Spokane,  for  appellant 
Del  Cary  Smltb,  of  Spokane,  (or  respondents. 

ELIilS,  X  Action  on  a  promissory  note 
and  to  foreclose  a  mortgage  upon  certain 
real  estate  securing  the  same.  Jn  the  com- 
plaint It  was  alleged  th{it  the  note  and  mort- 
gage were  executed  by  defendants  Jacob 
Gundlach  and  Ellen  Gundlacb,  bis  wife,  on 
March  18,  1910,  to  defendants  George  Von 
Der  Ahe  and  Bertba  Von  Der  Ahe,  who 
thereafter  assigned  the  mortgage  and  In- 
dorsed the  note  to  plaintiff  who  now  holds 
them;  that  on  Mai'ch  18,  1915,  plaintiff  pre- 
sented the  note  to  Gundlach  and  wife  and 
demanded  payment,  which  was  refused,  and 
that  ou  the  same  day  he  notified  defendants 
Von  Def  Ahe  of  such  presentment,  demand, 
and  nonpayment  The  prayer  was  for  per- 
sonal Judgment  against  all  of  the  defendants 
for  the  amount  due  on  the  note  and  for  at- 
tdmeyls  fees'  and  costs,  for  the  foreclosure 
of  the  mortgage,  tor  a  sale  of  the  mortgag- 
ed premises,  for  an  application  of  the  pro- 
ceeds upon  the  judgment,  and  for  a  dcfldeo- 
ey  Judgment  against  each  of  the  defendants. 

-  The  Onodlaehs .  defaulted.  :  Dttendanta 
Von  Der  Ahe  answered,  denying,  among  oth- 
er tUnga,  aw  knowledge  or  notice  of  the  al- 
leged pr«RDti9ent  diayinnd,  a^^d;  nonpayment, 
and  pny,ing  for  their  dismlssaL 

.  Tiui  (^.089  was   tried   on    September  10. 


1915.,  It  seems  to .  be- admitted  that  there- 
after the  trial  judge  orally  announced  bis 
decision,  denying  personal  Judgment  against 
defendants  Von  Der  Ahe  on  the  ground  of 
insufficient  notice  of  nonpayment  to  hold 
them  as  indorsers.  At  any  rate,  on  October 
4,  1915,  before  formal  fiiidlnga  were  signed, 
plaintiff  moved  on  affidavits  to  open '  the 
cose  for  the  admission  of  further  testimony 
to  show  such  notice.  On  October  13,  1915, 
this  motion  was  denied.  On  October  27, 
1015,  plaintiff  moved  for  a  new  trial,  which 
was  denied  on  October  30,  1915.  On  Novem- 
ber 9,  1916,  the  court  made  findings  that  the 
note  was  not  presented  .to  Ellen  Gundlach, 
one  of  the  makers,  and  that  no  demand  was 
made  upon  her,,  and,  further,  that  no  notice 
of  nonpayment  was  given  to  either  of  de: 
fendants  Von  Der  Abe  on  March  18,  1015,  or 
at  any  time  thereafter.  On  these  findings 
and  appropriate  conclusions  ot  law  the 
court  .on  November  9,  1915,  entered  the 
usual  decree  of  foreclosure  and  order  of 
sale,  but  expressly  adjudged  and  decreed 
that  plaintiff  Is  not  entitled  to  any  deficien- 
cy judgment  against  defendants  Von  Der 
Abe,  or  either  of  them  in  any  stun  whatever. 

At  plaintiff's  instance  c^nd  pursnant  to  the 
decree  the  sheriff  sold  the  mortgaged  prop- 
erty on  December  11,  1915,  and  the  property 
was  purchased  by  plaintiff  for  $1,000,  which 
amount  was  credited  On  the  Judgment,  leav- 
ing a  balance  of  11,592^86.  On  December  14, 
1916;  plaintiff  moved  f <»  oooEflrmatlon  of  the 
sale  and  for  judgment  for  the  deficiency 
against  all  of  the  defoidants.  There  is  noth' 
Ing  in  the  record  to  show  what  disposition 
was  made  of  this  motion,  but  it  is  admitted 
ttaat.  an  order<  of  oonflrmatlon  was  entered, 
and  that  the  motion  was  denied  orally  and 
without  any  formal  order  so  far  as  the  re- 
quest for  deficiency  Judgment  against  defend- 
ants Von  Der  Ahe  was  concerned. 

On  January  t,  1916,  plaintiff  served  and 
filed  his  proposed  statement  of  facts.  It  was 
certified  on  January  18,  .1916. 

On  January  27,  1916,  plaintiff  filed  his  no- 
tice of  appeal  from  that  part  of  the  decree — 
"dismissing  the  action  as  against  George  Von 
Der  Ahe  and  Bertha  Von  Der  Ahe,  bis  wife, 
and  granting  costs  against  the  plaintiff  and 
from  the  judgment  entered  therein  on  the  Uth 
day  of  December,  1915,  and  also  from  the  oral 
order  denying  a  deficietu;y  judgment  against 
fleorge  Von  Der  Ahe  and  the  community  con- 
sisting of  George  Von  Der  Abe  and  Bertha  Von 

Der  Ahe,  his  wife,  made  on  the  day  of 

December,  1915,  and  frop  every  part  tiierepl." 

Upon  this  record  respondent  has  moved  to 
Strike  the  statement  of  facts  on  the  ground 
that  It  was  not  filed  wtthln  the  time  required 
by  law.  If  the  decree  of  foreclosure  adjudg- 
liig  that  appellant  was  not  entitled  tb  Judg- 
ment for  any  deficiency  against  respondents* 
was  in  that  particular  a  final  Judgment  the 
riotlon  must  be  granted.  The  proposed  state- 
ment w^s- filed  on  tbe  sixty-ninth  day  after 
the'  entry  of  order  denying  a  new  trial,  and 
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(Wash. 


on  the  sixtieth  day  after  the  date  of  the  en- 
try of  decree. 

[1-3]  Appellant  contends  that  the  statute 
governing  the  foreclosure  of  mortgages  con- 
templates the  entry  of  two  Judgments,  the 
first  a  decree  of  foreclosure  ordering  the 
sale,  the  second  a  deficiency  Judgment  when 
the  amount  Is  determined  by  the  ■  return  of 
sale,  and  that  as  to  all  questions  touching 
the  deficiency  the  last  Is  the  final  Judgment 
He  argpes  that  therefore  the  time  for  serv- 
ing and  filing  the  statement  of  facts  ran 
from  the  oral  denial  of  his  motion  for  a  de- 
ficiency Judgment.  This  position  Is  untena- 
ble for  two  reasons.  In  the  first  place,  as- 
suming the  soundness  of  the  premises,  the 
conclusion  is  faulty.  We  cannot  entertain 
an  appeal,  as  from  a  final  judgment,  from 
an  oral  order  which  was  never  expressed  in 
a  formal  written  Judgment.  Robertson  ▼. 
Shine,  60  Wash.  433,  97  Pac.  497.  In  the 
second  place,  the  premises  are  unsound.  Our 
statute,  reference  being  made  to  1  Rem.  & 
Bal.  Code  by  section  numbers,  provides: 

"Section  H19.  When  tliere  is  an  express 
agreement  for  the  payment  of  the  sum  of  money 
secured  contained  in  the  mortgage  or  any  8epa> 
rate  instrument,  the  court  shall  direct  in  the  .de- 
cree of  foreclosure  [or  order  of  sale]  that  the 
balance  due  on  the  mortgage,  and  costs,  which 
may  remain  unsatisfied  after  the  sale  of  the 
mortgaged  premises,  shall  be  satisfied  from  any 
property  of  the  mortgage  debtor." 

Section  1120  declares  that  Judgment  for 
any  deficiency  shall  be  similar  to  other  Judg- 
ments for  the  recovery  of  money  and  shall 
be  made  a  lien  and  collected  In  the  same 
manner  as  other  Judgments.  Section  1121 
provides  that  the  decree  of  foreclosure  may 
be  enforced  by  execution  as  ordinary  jadg* 
ments.    Section  1123  declares: 

"In  all  actions  of  foreclosure  where  there  is 
a  decree  for  the  sale  of  the  mortgaged  premises 
or  property,  and  a  judgment  over  for  any  de- 
ficiency remaining  unsatisfied  after  applying  the 
proceeds  of  the  s.ile  of  mortfaged  property,  fur- 
ther levy  and  sales  upon  otiher  property  of  the 
judgment  debtor  may  be  made  under  the  same 
execution." 

These  provisions  put  it  beyond  question 
that  a  money  Judgment  contained  in  a  de- 
cree of  foreclosure  is  a  final  Judgment  which 
may  be  enforced  by  a  single  execution,  first 
by  a  sale  of  the  mortgaged  property,  and 
second  by  a  levy  upon  and  sale  of  other 
property  of  the  Judgment  debtor  for  the  de- 
ficiency "under  the  same  execution."  Our 
statute-furnishes  no  warrant  for  the  entry 
of  two  Judgments. 

The  Illinois  decisions  upon  wliich  api)el- 
lant  relies  expressly  rest  upon  a  statute  pro- 
viding In  substance  that  the  money  decree 
"may  be  rendered  conditionally  at  the  time 
of  decreeing  the  foreclosure,  or  it  may  be 
rendered  after  the  sale  and  the  ascertaiQ- 
ment  of  the  balance  due."  Eggleston  v.  Mor- 
idson,  186  111.  577,  57  N.  E.  775;  Cotes  v.' 
Bennett,  183  111.  82,  55  N.  E.  661.  The  dis- 
tinction is  self-evident. 

[4]  But  appellant  contoida   that  in  any 


event  the  servloe  and  filing  of  tbe  statement 
of  facts  some  60  days  after  the  final  decree 
was  merely  a  defective  filing,  curable  under 
the  provisions  of  section  8,  Laws  1915,  p. 
303,  as  construed  in  State  ex  rel.  QoAd  Creek, 
etc.,  Co.  V.  Superior  Court,  155  Paa  145. 
That  section  reads  as  follows: 

"In  case  of  a  failure  of  die  appellant  to  serve 
an  abstract  of  record  and  statement  of  facts, 
or  the  one  served  is  insufficient,  the  Supreme 
Court  shall,  if  such  failure  is  found  to  be  ex- 
casable,  allow  the  appellant  a  reasonable  time, 
upon  such  terms  as  the  court  may  impose,  in 
which  to  supply  such  abstract  of  record  and 
statement  of  facts." 

That  section  does  not  repeal,  either  express- 
ly or  by  any  possible  implication,  the  old 
law  (Rem.  &  Bal.  Code,  S  393),  requiring  that 
the  proposed  statement  of  facts  be  filed  with- 
in 30  days  after  tbe  time  for  taking  tbe  ap- 
peal begins  to  run,  unless  for  good  cause 
shown,  the  time  for  such  service  and  filing 
be  extended  by  the  trial  court  or  judge.  The 
act  of  1915,  asconstmea  by  the  case  cited, 
merely  requires  this  court  upon  imposing 
terms  to  excuse  the  failure  to  file  a  suf- 
ficient and  timely  statement  "if  such  failure 
is  found  to  be  excusable."  In  the  case  here 
no  excuse  is  offered.  Appellant  merely  made 
a  mistake  of  law  In  assuming  that  an  oral 
decision  never  expressed  In  a  formal  written 
order  or  Judgment  is  a  final  and  appealable 
Judgment.  This  is  no  excuse  and  no  other 
excuse  Is  even  suggested.  The  excuse  of- 
fered and  established  In  State  ex  rel.  Gold 
Creek,  etc.,  Co.  v.  Superior  Court,  supra,  waa 
of  such  nature  as  to  estc^  the  respondent 
there  from  urging  that  the  filing  was  tardy. 
No  such  case  Is  presented  here.  The  state- 
ment of  facts  here  was  filed  and  certified  60 
days  after  the  entry  of  final  Judgment  ap- 
pealed from,  and  no  order  extending  the 
time  was  entered  or  even  asked  for.  The 
statement  of  facts  must  be  stricken.  Mlcbael- 
son  V.  Overmeyer,  77  Wash.  110, 137  Pac.  332. 

[6]  Since  we  cannot  cohslder  the  evidence 
It  remains  only  to  examine  the  court's  find- 
ings. They  dearly  sustain  the  judgment. 
The  court  found  that  there  was  no  present- 
ment or  demand  for  payment  as  to  one  of 
the  makers  of  the  note,  and  that  no  notice 
of  nonpayment  was  given  to  either  of  the 
respondents  as  indorsers.'  It  is  elementary 
that  In  the  absence  of  such  notice  they  can- 
not be  held  as  indoraers. 

[6]  We  find  no  merit  in  the  farther  claim 
that  a  new  trial  must  be  had  because  of  the 
refusal  of  the  trial  court  to  grant  appellant's 
motion  to  open  the  case  for  the  reo^tlon  of 
additional  evidence  as  to  notice  of  nonpay- 
ment That  motion  was  heard  on  affldavlts. 
They  are  not  before  us.  True,  certain  affida- 
vits appear  in  the  transcript;  bat  tiiey  are 
not  identified  by  the  motion  Itselt,  nor,  so 
far  as  the  record  before  ns  shows,  by  tbe 
order  overmllng  the  motion.  We  cannot  con- 
sider them.    See  Mattsoa  t.  Eureka  Cedar,' 
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eto..  Co.,  79  WBflh.  266,  140  Fac  877,  and 
cases  tbere  dtod. 
Judgment  affinned. 

MORBIS,  G.  J.,  and  MOUNT  and  OHAD- 
WICK,  JJ.,  concur. 


MAKTLAND  CASTTAI/TT  CO.  ▼.  WASHING- 
TON NAT.  BANE  et  aL    (Na  13338.) 

(Supreme  Oonrt  of  WasUngton.     Aug.  10, 
1916.) 

L  HioHWATS  «»118(3)  —  CoiranraonoN  — 

CoNrBAOIB— VAUoriT, 
Tbere  being  no  prohibition  in  3  Rem.  &  Bal. 
Code,  S  5879—9,  aa  to  state  aid  roads,  against 
the  contract  for  coDStmction  containing  a  pro- 
lision  for  retention  of  .20  per  cent,  ef  the 
contract  price  to  satisfy'  liens,  such  condition 
in  a  contract,  though  not  required  by  such  stat- 
utes, is  binding  both  on  the  surety  and  the 
county. 

[Ed.  Note.— For  other  eases,  see  Hi^waya, 
Cent  Die  i  848;   Dec. Dig.  «s>U3(3)J 

2.  SnBiooATioir      «a>7(l>   —    Cohtbaotois' 
Bonds— PATiuBirr  or  Ci.aims. 

Where  road  building  contracts  permit  the 
conn^  to  retain  20  per  cent,  of  tiie  contract 
price  to  satisfy  liens  against  the  contractors, 
the  surety  on  their  bond  is  subrogated  to  the 
rights  of  creditors  in  such  fund  as  collateral 
security  -when  it  pays  their  daiffls  and  is  en- 
titled to  prevent  its  dissipation  by  the  county. 
[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  S  l?!    Dec.  Dig.  <8=»7(D.] 

3.  ST7BBOOA'nON      «E97j^)      —      OONTBACTOBS* 

Bonos— RioHTS  or  Cbboitobs. 
Where  county  retained  sl;ate  warrants  for 
state  aid  road  construction,  under  terms  of 
contract,  the  surety  on  the  contractors'  bonds, 
baring  paid  daima  of  creditors,  had  an  eqoity 
in  such  fund  even  as  against  the  bank  which 
loaned  money  to  the  contractors,  and  took  an 
assignment  of  all  sums  due  them,  but  failed  to 
trace  the  money  Ktaned  to  payment  of  claims  on 
the  worli. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  J  18;    'Dec.  Dig.  <e=>7(2).] 

4.  HlOHWAXS  «=»113(5)— CONBTBUCTION— CON- 

'    TRACTOBs'  Bonds— SuBBoaAxtoN—LiABiLiTT 
OF  County. 
In  aach  case,  the  county,  aa  custodian  of 
iDcfa  warrants,  was  liable  to  the  surety  if  it 
permitted  the  bank  to  secure  and  cash  them. 

[Ed.  Note. — For  other  cases,  see  Highwaya, 
Cent  Dig.  i  360;   Dec  Dig.  «=9ll3(5).] 

5.  Pbincipai,  and  SDBvnr  «s»172— Actions— 

JVDOMXNT. 

In  sorety's  suit  to  conaerre  fund  in  handa  of 
the  indenuiiGed  party,  direct  judgment  may  be 
rendered  against  the  surety  in  favor  of  any 
claimants  against  the  principal  brought  into  the 
case. 

[Ed.  NotSi.— Ftor  othdr  caaes,  aee  Principnl  and 
Surety,  Cent  Dig.  U  48S,  496;   Dec  IHg.  «=» 

Department  2.  Appeal  from  Superior 
Court,  ElttltaB  County ;  Kautrman,  Judge. 

Action  by  tlie  Maryland  Casualty  Com- 
pany against  Anderson  &  MoKlror,  tbe  Wasb- 
IngtoD  National  Bank,  and  others.  From  the 
decree,  tbe  comslalaant  appeals,  and  from 
a  part  tbereot  the  luuik  appeals,  and  Zentner 
k  Ashman  and  otber  lien  claimants  Join  In 


oomplidaant's   appeal.     Judgment   modified* 
and  cause  remanded,  with  Instructions. 

Short  &  Oleysteen,  of  BUensburg,  John  W. 
Roberts,  of  Seattle,  and  Hovey  &  Hale,  of  El- 
lensburg,  for  appellants.  B.  B.  Wager  and 
John  H.  McDanlels,  both  of  BUensburg,  for 
respondents. 

BAUSMAN,  J.  [1]  In  1914  the  commis- 
sioners of  Kittitas  county  entered  Into  four 
road-bnildlng  contracts  with  certain  persons 
for  whom  plalntUT  Is  surety,  each  contract 
providing  that,  while  the  contractor  might 
have  current  payments  to  80  per  cent.,  the 
final  20  should  not  be  paid  until  80  days 
after  the  work  should  be  accepted  and  the 
board  be  satisfied  by  receipts  that  all  debts 
had  been  paid  to  laborers  and  materialmen. 
Only  one  road  was  built  under  a  statute  re- 
quiring this  last  provision,  but  there  is  noth- 
ing In  the  statutes  under  which  the  others 
were  built  (Rem.  €ode,  {  687»— 0)  forbidding 
such  salutary  additions,  so,  as  tbe  commls- 
sloners  exacted  them  of  the  princii>al,  a  sure- 
ty can  neither  deny  his  pert  In  their  obliga- 
tion, nor  be  shut  out  from  whatever  equities 
inhere.  The  county,  in  turn,  cannot  escape 
such  UablUty  as  may  follow  from  provisions 
which,  not  contrary,  though  purely  supple- 
mental, to  statute,  are  appropriate  to  a  pub- 
lic contract.  State  ex  rel.  Bartelt  v.  Llebes, 
19  Wash.  589,  695,  64  Pac.  26,  and  Padflc 
Bridge  Co.  t.  U.  S.  Fidelity  Co.,  33  Wash.'  47, 
66,  73  Pac.  772,  to  which  may  be  added  Rem. 
&  Bal.  CXide,  i  1161,  amended  by  Laws  1916, 
p.  62»  authorizing  in  these  undertakings  sup- 
plemental conditions  not  contrary  to  the  stat- 
nt&  This  amendment,  though  after  the  ex- 
ecution of  this  bond,  was  made  retroactive  In 
the  same  seaslon.  Laws  1£16,  p.  648,  Rem. 
Code,  {  1161 — 1.  At  tbe  close  of  the  work  the 
contraotona  had  received  their  80  per  cent, 
but  labor  and  material  claimants  had  filed 
demands  aggregating  $15,000,  while  the  coun- 
ty had  received  from  the  state  warrants  ot 
$7,293  payable  and  yet  nudeUvered  to  the 
contractors.  Other  aums  i>ayable  by  the 
county  itself  brought  the  balance  up  to  $10,- 
728,  but  bef(H«  this  was  delivered  the  surety 
notified  the  commissioners  that  on  account  ot 
the  debts  the  whole  should  be  withheld, 
whereupon  by  resolution  they  forbade  the 
county  auditor,  ex  officio  their  clerk,  to  make 
any  delivery  until  they  should  instruct  him 
further,  which  they  never  did.  Shortly  after 
the  formal  acceptance  of  the  work,  the  de- 
fendant bank,  having  loaned  the  contractor 
during  the  work  uP  to  $6,<X)0  on  assignments 
of  all  payments  or  warrants  that  might  be- 
come due  to  him,  got  these  warrants.  Indors- 
ed by  the  contractor,  with  the  consent  of  the 
county  auditor  and  cashed  them,  acts  found 
wrongful  by  the  lower  court  and  on  this  rec- 
ord obviously  to  be  condemned.  Then  tbe 
surety  brought  the  sreseut  suit  la  equity 
against  tbe  lien,  claimants  and  the  county. 
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alleging  that  tbe  work  xras  comirtsted,  tbe 
whole  $10,728  in  the  county's  hands,  and 
03  claims  filed,  which,  after  adjudication  of 
them.  It  desired  paid  from  the  fnad.  The 
claimants  by  answer  and  cross-complaint  as- 
serted the  wrongful  diversion  to  the  bank, 
their  right  to  a  lien  on  the  fund  and  to  a 
judgment  against  the  county,  the  bank,  and 
the  surety  company.  The  county,  conceding 
the  delivery  to  tbe  bank,  also  asserted  that 
to  have  been  wrongful,  but  accepted  no  lia- 
bility. The  bank,  brought  in  as  a  party,  aet 
up  the  assignment,  of  which  it  had  given  no- 
tice in  due  season.  The  lower  court,  allowing 
tlie  bank  a  lien  on  what  it  had  seized,  ren- 
dered Judgment  in  its  favor  for  $5,395.10,  to 
be  satisfied  out  of  the  $7,293  in  its  hands, 
and  ordered  it  to  repay  to  the  county  only 
the  difference.  Against  the  surety  the  court 
gave  Judgment  to  the  lien  claimants  for  $7,- 
901.04.  The  surety  appeals  from  the  whole 
decree^  and  the  nank  from  that  part  of  it 
which  made  it  pay  back  something  to  tbe 
county.  The  lien  claimants  Joined  in  tbe 
surety's  appeal,  asserting  a  right  to  recover 
their  demands  from  a  fund  replenished  by 
the  bank  in  fulL 

[2]  In  the  Liebes  Case,  and  in  First  Nat 
Itank  V.  Seattle,  71  Wash.  122,  127  Pac.  837, 
we  announced  a  trust  to  creditors  in  a  con- 
tractor's reserved  balance.  Here,  holding 
tlie  surety  liable  for  the  contractor's  del>t!f 
by  a  contract  supplementing  statutory  obliga- 
tions, we  have  a  surety's  right  of  subrogation 
to  that  Imlance  should  he  be  compelled  to 
pay  the  principal's  creditors,  and  of  bis 
right  to  prevent  the  dissipation  of  the  fund. 
In  this  portion  Justice  must  rigorously  pro- 
tect the  surety.  His  expectation  when  lie 
goes  on  the  bond  is  plain;  the  principal  may 
squander  80  per  cent.,  leaving  tbe  surety  at 
the  mercy  of  the  creditors,  but  there  is  at 
least  20  that  will  be  applied  to  the  creditors 
in  spite  of  him.  This  amount,  origiimUy  re- 
served to  protect  merely  the  creditors,  is  a 
t-oUateral  security  of  the  principal  available 
to  the  paying  surety. 

{3]  The  question  first  arising,  whether  tbe 
bank  by  its  assignment  lias  a  priority  over 
the  surety's  equity,  is  decisively  answered 
by  both  reason  and  authority  in  Prairie  State 
Bank  V.  United  States,  164  D.  S.  227, 17  Sup. 
Ct  142,  -41  L.  Ed.  412,  and  Henningsen  t. 
U.  S:  Fidelity  &  O.  Co.,  208  U.  S.  404,  28 
Sup.  Ct.  889,  52  L.  Ed.  547.  The  lower  court, 
to  be  sure,  did  not-  rest  its  decision  on  this 
assignment,  but  on  a  lien,  under  Paget  Sound 
State  Bank  -▼.  Gallncd,  82  Wash.  445,  144 
l»ac.  698;' Ann.  Cas.  lOlttA,  767.  In  that  case 
we  did  allow  a  bank  to  stand  as  substituted 
lien  "ctedltor  when  It  definitely  traced  loaned 
moneys  td  the  payment  of  such  of  the  con- 
tractor's debts  «s,  if  the  bank  had  not  paid 
them;  the  surety  must  have  paid.  The'  doe- 
Wncs  df  that  case,  *hl<h  we  reserve  for 
future 'discussion,  need  not' be  examined  here, 
for  the  bank  has  utterly,  failed  to  trace  its 


dtoneys  to  any  ntlrea  dainur.    la-  oar  view 

the  bank  had  no  right  to  these  warrants  un- 
der  either  assignment  or  Uen,  ajpd  the  Judg- 
ment must  in  that  respect  be  revised. 

[4]  The  next  queaeion  Is. the  liability  of  the 
county.  By  statute  the  relation  between  the 
county  commissioners  and  the  state  ofiicials 
in  these  road  construction  acts  is  very  inti- 
mate. The  former  project,  the  latter  ap- 
prove, the  highway.  Tbe  former  make  tbe 
contract  in  their  6wn  names;  the  latter  pro- 
vide the  payments.  The  payments  in  turn 
are  to  be  paid  only  on  vouchers  attested  by 
the  commlssioneiB.  It  was  therefore  natural 
that  the  state  ofiicials  should  transmit  war- 
rants to  the  county  officials,  even  though  they 
were  made  payable  to  the  contractor.  To 
treat  this  as  a  fund  to  be  handled  by  them 
was  a  plain  duty,  for  the  commissioners,  as 
representatives  of  the  county,  were  parties 
to  the  contract  on  which  the  payments  were 
to  l>e  made,  and  it  is  they  who  are  tbe  oblig- 
ees in  the  bond.  As  for  the  surety,  It  was 
hot  only  blameless,  but  vigilant,  the  com- 
missioners also  recognizing  their  duty  by  tbe 
resolution  withholding  payments  to  the  prin- 
cipal. Thus  the  county  became  custodian  of 
the  fnnd  and  was  liable  If  either  Its  com- 
missloners  or  other  officers  misapplied  It. 
SeatUe  v.  Libermon,  9  Wash.  276,  37  Pac 
433;  Potter  v.  New  Whatcom,  20  Wash.  689, 
56  Pac.  394,  72  Am.  St.  Rep.  135;  N.  Y. 
Security,  etc.,  Co.  v.  Tacoma,  30  Wash.  661, 
71  Pac.  li)4;  Hemen  v.  Ballard,  40  Wash.  81, 
83  Pac.  tlT;  Quaker  City  Na  Bank  t. 
Tacoma,  27  Wash.  258,  67  Pac.  710. 

Whether  such  negligence  as  the  county's 
should  operate  to  release  a  surety  ordinarily 
we  need  not  decide,  because  this  surety  can- 
not say  that  tliis  is  bo  longer  his  business 
while  he  is  bringing  parties  into  court  con- 
cerning a  fund.  Invoking  Juididal  control 
or  distribution  of  the  fund,  he  waives  release,' 
for  he  seeks  to  protect  himself  in  assets  of 
the  principal.  The  same  is  true  as  to  privity 
of  action.  Having  broB^t  the  creditors  Into 
court,  he  must  submit  to  whatever  direct  ad- 
judication against  him  results,  even  were  It 
true  that  otherwise  tbeii;  action  should  be 
against  the  county,  the  state,  or  the  contrac- 
tor. 

[1]  The  lower  cmut  was  free,  therefore,  to 
give  direct  Judgment  against  the  surety  In 
favor  of  any  party  thus  brought  in,  but  nei- 
ther facts  nor  law  warrant  the  judgment  ren- 
dered. This  fund  must  be  replenistaed  by  the 
bank  to  die  full'  extent  of  the  warrants 
wrongfully  seized,  and  the  whole  be  applied 
to  the  creditors. .  The  .20  per  cent  held  at 
the  time  of  notlfleatlon  by  the  sunt?  must  b9 
administered  in  its  protection,  so  .tint,  if 
any  part  b*8  been- lost  by  ttie.  negligence  of 
th«  county,  or  tt  tba:  bank  should  never  b* 
hble  to'  repay,  or  for  any  reason  fall  m>  to 
do,  Judgment  muW'-be  rendered  agatlnst  the 
county  in  that  Aegtee  Ins  well  as  for  any 
other  .amounts  which  It  hns  aolie^  to  be 
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misapplied.  The  bank,  tot  its  part,  mnst  re- 
pay with  Interest  from  the  date  of  its  misap- 
propriation, nor  la  It  to  be  treated  as  having 
any  rights  in  this  fond  except  as  to  aurplos 
after  fall  discbarge  of  the  creditors  and  the 
surety.  Ihe  creditors,  should  the  fund  be 
not  replenished  by  the  bank,  are  entitled  to 
a  Judgment  against  the  county  to  the  extent 
of  the  squandered  trust  and  a  Judgment  con- 
comitantly against  the  surety  for  the  whole. 
As  for  the  surety,  it  is  entitled  to  a  Judg- 
ment against  the  county  to  the  extent  that 
the  diversion  and  nonreptenistuDeat  of  the 
fund  may  increase  Ita  payments  to  tlie  credi- 
tors. The  county  must  have  Judgment 
against  the  bank. 

The  creditors  claim  attorney's  fee  under 
the  retroootiye  statute  of  191.6,  which  we 
bare  already  referred  to,  and  which  we 
deem  applicable  to  these  contracts,  but  it  is 
not  necessary  to  decide  whether  retroactive 
force  can  be  given  to  that  feature,  for  this 
Is  not  a  suit  against  a  Surety  within  its  in- 
tendment. True,  the  surety  here  must  re- 
spond to  them  in  any  Judgment  in  the  ac- 
coontlDg  invoked,  but  that  Is  a  conseauence 
incidental.  So  far  from  being  sued,  the  sure- 
ty has  brought  an  action  to  preserve  their 
fund,  a  suit  really  to  help  them,  and  with 
no  controversy  against  them. 

The  cause  is  remanoed,  with  instructions 
to  enter  judgment  and  to  distribute  the  fund 
In  accordance  with  the  foregoing  views,  and 
for  such  further  proceedings  not  inconsistent 
nerewlth  as  may  become  necessary  during  the 
administration  of  the  fund. 

MORRIS,  0.  J.,  and  I£AIN,  and  HOI<- 
COMB,  JJ.,  concur. 


GEBBBSEt  V.  HEAT?  et  uz.  C708EPH  E. 
THOMAS  &  CO.,  Inc.,  Intervener).    . 
(No.  13331.) 

(Supreme   Ck>urt   of    Waabington.      Aug.    16, 
1916.) 

1.  MoRTOAOES   «=>137— Iniebest   ot   Mobt- 

OAGEE. 

A  mortgage  conveys  no  title  to  real  estate, 
but  ia  simply  a  lien—a  mere  security  for  the 
payment  of  the  debt. 

.    [Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  iS  270-276 ;   Dec  Dig.  «=»137.] 

2.  MoBTQAOEs    «=»473—FoREci,osirEE— Rents 
AKD  PBonrs— Partt  Entitlei>— Successob 

or  MOBTOAQOB. 

The  rents  and  profits  collected  by  a  receiver 
in  a  foreclosure  proceeding  pending  the  litiga- 
tioD  and  up  to  the  time  of  the  sale  were  pay- 
able, not  to  the  mortgagee,  but  to  the  sucocs- 
lor  in  interest  of  the  mortgagor  holding  the  le- 
pd  title,  OS  tile  mortgagor  is  under  no  obliga- 
tion to  apply  the  ineome  of  the  property  to 
eitber  the  principal  or  the  interest  of  the  mort- 
Kage  debt,  or  to  any  other  purpose  than  keep- 
ing np  the  carrent  charges  against  the  property. 

[Ed.  Note.— >For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1384;    Dec  Dig.  «=»473.] 


3.  Mobtoaoes  ^»396 — Gbounds  or  Fobeolo- 
BUBB— Faii,ube  to  Pat  Cvbrert  Cbabqes. 
Should  the  mortgagor  or  bis  auccegaor  in  in-, 
terest  fail  to  keep  up  current  charges  against 
the  property  and  permit  it  to  depreciate  or  be- 
come lost,  the  mortgagee  may  elect  to  foreclose 
his  mortgage,  especiaUy  if  such  contingency  is 
provided  for  in  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  MortgagecL 
Cent  Dig.  S  1160;   Dee.  Dig.  «=»395.1 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Jobn  S.  Jurey,  Judge. 

Action  by  Maurice  Gerber  agnlnst  Truman 
H.  Heath  aud  wife,  with  consent  order  for 
the  appointment  of  a  receiver,  In  which 
Joseph  S.  Thomaa  &  Co.,  Incorporated,  In- 
tervened. Decree  foreclosing  the  mortgagee 
of  the  plaintiff  and  the  intervener  with  sale 
of  property,  and  from  an  order  directing  the 
receiver  to  pay  certain  proceeds  collected 
pending  the  litigation  to  plaintiff,  the  de^ 
fendanta  appeal.  Reversed  and  cause  re^ 
manded,  with  instructionB  to  direct  the  re- 
ceiver to  pay  such  proceeds  to  the  defendants. 

Jay  O.  Allen  and  Philip  Tindall,  both  of 
Seattle,  for  appellants.  Leopold  M.  Stem,  of 
Seattle,  for  respondent. 

MOUNT,  X  In  November,  1912,  the  BVank 
A.  Sweeney  Company,  a  corporation,  execut- 
ed tp  one  Leonard  its  promissory  note  tor 
$10,000.  The  payment  of  this  note  was  ae* 
cured  by  a  second  mortgage  upon  real  proper- 
ty located  in  Seattle.  As  further  security 
for  the  payment  of  this  note,  the  Sweeney 
Company  executed  a  chattel  mortgage  upon 
the  fumisbings  and  fixtures  of  a  hotel  which 
was  being  conducted  upon  the  real  estate.  At 
the  time  this  second  mortgage  was  given, 
Joseph  E.  Thomas  &  Co.,  Incorporated,  was 
the  holder  of  a  first  mortgage  upon  the  real 
estate.  After  the  execution  of  these  mort- 
gages the  defendants,  Heath  and  wife,  by 
mesne  conveyances  became  the  owners  of  the 
property,  both  real  and  personal,  subject  to 
all  the  mortgages  above  mentioned.  Maurice 
Oerber  by  assignments  became  the  owner  and 
holder  of  the  bote  and  mortgages  executed 
by  the  Sweeney  Company  to  Leonard.  There- 
after in  July,  1914,  when  the  Leonard  not« 
was  past  dne,  the  holder  thereof,  Maurice 
Gerber,  brought  an  action  to  foreclose  the 
second  mortgage  upon  the  real  estate  and  the 
first  mortgage  upon  the  chattels.  Thomas  & 
Co.  was  not  made  a  party  to  that  action.  An 
application  was  made  for  the  appointment  of 
a  receiver  upon  the  ground  that  taxes  were 
due  and  delinquent,  and  no  effort  was  being 
made  to  pay  the  taxes  or  interest;  that 
Heath  and  wife  were  in  possession  and,  if 
permitted  to  collect  the  rents  during  the 
pendency  of  the  action,  the  property  would  foe 
utterly  lost  unless  a  receiver  were  appointed. 
Thereafter  on  July  20,  1914,  by  consent,  an 
order  was  made  appointing  a  receiver.  This 
order  ledted  that  the  receiver  was  authoc- 
i«ed— 
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"to  take  immediate  possesmon  of  said  mortgaged 
premises  and  personal  property,  and  to  rent  the 
same  and  keep  the  same  rented,  and  receive  the 
rents,  issues,  and  profits  thereof,  and  to  hold  the 
same  subject  to  the  order  or  decree  of  this  court, 
and  with  all  the  powers,  dntiea,  and  responsibili- 
ties of  receivers  in  like  cases." 

At  the  ttme  this  order  appointing  the  re- 
ceiver was  made,  Thomas  &  Co.,  the  holder 
of  the  first  mortgage  upon  the  real  estate. 
Intervened  In  the  action.  Thereafter  a  decree 
was  entered  foreclosing  the  mortgages  of  the 
plaintiff,  Gerber,  and  of  the  Intervener  Thom- 
as &  Co.;  but  no  personal  judgment  was 
taken  against  Heath  and  wife.  Afterwards 
the  property  was  sold  under  a  decree  of  fore- 
closure, Thomas  &  Co.  purchasing  the  real 
property  for  the  full  amount  due  on  the  first 
mortgage,  including  the  amounts  dtie  for 
taxes.  The  plaintiff,  Gerber,  purchased  the 
personal  property  'for  $600,  leaving  a  bal- 
ance of  more  than  $10,000  due  upon  the  sec- 
ond mortgage.  After  the  sale,  which  had 
been  had  under  the  decree,  had  been  confirm- 
ed, the  trial  court  upon  application  directed 
the  receiver  to  pay  $142.67,  being  the  net 
proceeds  of  rents  and  profits  which  he  bad 
collected  pending  the  litigation,  to  the  plain- 
tiff, Maurice  Gerber.  From  this  order  the 
defendants  Heath  have  appealed. 

[1]  The  only  question  presented  upon.fhls 
appeal  Is  whether  the  rente  and  profits  col- 
lected by  the  receiver  pending  the  litigation 
should  be  paid  to  the  mortgagee,  or  whether 
they  should  he  paid  to  the  successor  In  inter- 
est of  the  mortgagor.  In  Dane  v.  Daniel.  23 
Wash.  379,  387,  63  Pac.  268,  270,  In  consider- 
ing the  Interest  which  the  mortgagee  takes  in 
mortgaged  property,  we  said: 

"Under  the  statates  of  this  state  a  mortgage 
of  real  property  does  not  convey  to  the  mort- 
gagee the  title  to  tlie  mortgaged  premises,  ei- 
ther before  or  after  condition  broken.  A  mort- 
gage is  a  lien  simply,  a  mere  security  for  die 
payment  of  money,  and  is  satisfied  and  extin- 
guished by  the  pnymeut  of  the  money  for  which 
ft  is  given  as  security  at  any  time  before  the 
sale  of  the  mortgaged  premises  under  a  judg- 
ment or  decree  of  foreclosure.  After  condition 
broken,  the  statutes  confer  on  the  mortgagee 
the  right  to  have  the  amount  due  him  by  reason 
of  the  broken  condition  determined  by  a  judg- 
ment or  decree  of  a  court,  the  mortgage  fore- 
dosed,  and  the  mortgaged  property  sold  at  pub- 
lic auction,  and  the  proceeds  of  the  sale  applied 
in  satisfaction  of  the  amount  fonnd  due.' 

And  In  Thomely  v.  Andrews,  40  Wash.  580, 
82  Pac.  899,  1  L.  R.  A.  (N.  S.)  1036,  111  Am. 
St.  Rep.  S83,  we  said: 

"But  in  this  state  a  mortgage  conveys  no  title 
to  the  real  estate.  The  property  mortgaged  is 
held  merely  as  security  for  the  payment  of  the 
dd>t." 

To  the  same  effect,  see  Jump  t.  North 
British,  etc.,  Ins.  Co.,  44  Wash,  696,  87  Paa 
928,  12  Ann.  Cas.  267. 

[2,  3]  It  Is  plain,  therefore,  that  the  prop- 
erty, and  not  Its  Income,  Is  the  security  for 
-the  mortgage  debt.  The  mortgagor  is  under 
no  obligation  to  apply  the  Income  of  the  prop- 
erty to  either  the  principal  or  the  Interest 


of  the  mortgage  debt  Shoifld  the  morlxagor, 
or  his  successor  In  Interest,  fall  to  keep  up 
the  current  charges  against  the  property,  and 
permit  the  same  to  depreciate  or  become 
h>8t,  the  mortgagee  may  elect  to  foredoae 
his  mortgage,  especially  If  this  contingency 
is  provided  for  In  the  mortgage.  A  receiver 
U  sometimes  appointed  to  collect  the  Income 
of  property  and  apply  the  same  to  necessary 
charges  pending  the  foreclosure  proceedings 
in  order  to  protect  the  property.  Bat  there  Is 
no  law  In  this  state  to  justify  the  application 
of  the  Income  of  property  to  any  other  pur- 
pose than  keeping  ap  the  correat  expenses, 
and  the  profits  thereof  not  needed  for  that 
purpose  clearly  belong  to  the  holder  of  the 
legal  title. 

In  this  case  the  original  mortgagor  sold 
the  legal  title;  aiid  by  mesne  conveyances,  at 
the  time  these  foreclosure  proceedings  were 
brought,  It  rested  In  Heath  and  wife  They 
were  not  obligated  to  pay  the  mortgage 
debts.  They  simply  held  the  property  subject 
to  the  payment  of  the  mortgages.  It  seems 
dear  to  us  that  the  net  revenues  from  the 
property  pending  the  foreclosure  and  up  to 
the  time  of  sale  were  the  property  of  the 
holder  of  the  legal  title. 

We  are  satisfied  for  these  reasons  that  the 
trial  court  erred  In  awarding  this  money  to 
the  mortgagee.  If  should  have  been  paid  to 
Heath  and  wife,  the  holders  of  the  legal  ti- 
tle. All  net  profits  received  In  rents  from 
the  property  up  to  the  time  of  the  sale  un- 
der the  foreclosure  were  clearly  the  property 
of  Heath  and  wife. 

The  judgment  of  the  trial  court  Is  therefore 
reversed,  and  the  cause  remanded,  with  In- 
structions to  the  trial  court  to  direct  the  re- 
ceiver to  pay  this  money  to  the  appellants 
Heath. 

MORRIS,  C.  J.,  and  FULMiRTON,  ELLIS, 
and  CHADWICK,  JJ.,  concur. 


B:AT0  t.  UNION  OIL  00.  OFOAtlFOKNIA- 

(No.  13367.) 
(Supreme  Court  of  Washington.    Aug.  14, 1916.) 

1.  Chattkl  MoaraAOBs  «=>138(1)— PuoBtrT 
OP  Lien— SuBSKQUENT  Levt. 

Under  Rem.  &  Bal.  Code,  i  3660,  declaring 
chattel  mortgages  void  against  creditors  or  sub- 
sequent purchasers  unless  accompanied  by  an 
aflidavit  of  good  felth,  etc.,  an  execution  levy 
is  superior  to  a  previously  recorded  chattn 
mortgage  vMch  lacked  the  required  affidavit. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  228,  229,  231-236;  Dec 
Dig.  ®=9l38(l).l 

2.  Chattel  Mootoagbs  ^=»«3— Bkcobdino— 

iNSTRUMENTa  TO   BK  BKCOBDBB. 

Rem.  &  Bal.  Code,  i  3660.  declarinx  chattel 
mortgages  void  against  creditors  and  subse- 
quent purchasers  unless  aceompanled  by  «« 
affidavit  of  good  faith,  ete.,  applies  to  a  nil  of 
sale  intended  as  a  chattel  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  125-135;  Dec  Dig.  «=» 
63.] 
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3.  CRATTEI,    MoBTOAOES    «Bal48— PBKttnr— 
Possession  as  Notice— Wh.4T  CoNariTiJTKS 
Possession— "Equitable  Ijivt." 
An  action  to  foreclose  a  chattel  mortgage  is 
not  an  "equitable  lev;"  which  places  the  mort- 
gagee in  pomeaaion  so  as  to  be  notice  of  bit 
rights  to  others. 

(Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  S  245 ;  Dec.  Dig.  <8=>149. 

For  otlier  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ekjuitable  Ijevy.] 

Department  2.  Appeal  from  Superior 
Court,  King  Ck)unty;  Everett  Smith,  Judge. 

Statutory  proceeding  by  8.  Kato  against 
the  Union  Oil  Company  ot  California  to  de- 
termine adverse  claim  to  property  levied 
upon  under  execution  process.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

See,  also,  157  Paa  688. 

S.  G.  Cllmenson,  of  Seattle,  for  appellant 
B.  D.  Hamlin,  of  Seattlcu  for  respondent 

PABKEH,  J.  Xhlg  la  a  proceeding  under 
onr  statute  relating  to  adverse  claims  to 
property  levied  upon.  In  which  S.  Kato 
claims  ownership  and  right  to  the  possession 
of  two  aotomobile  trucks  levied  upon  and 
taken  possession  of  by  the  sheriff  of  King 
county  under  an  execution  issued  upon  a 
jadgment  of  the  superior  court  for  that 
county  In  favor  of  tbie  Union  Oil  Company 
against  the  Panama  Auto  Transfer,  Incor- 
porated.    Kato  obtained  possession  of  the 

i  tmcb^s  from  the  sherlfT  upon  making  affida- 
vit of  ownership  and  bis  right  to  possession 
thereof  and  furnishing  a  bond  for  their  rede- 
livery to  the  sheriff  as  provided  by  section 

I  573,  Rem.  &  Bal.  Code.  Trial  tn  the  superior 
court  without  a  Jury  resulted  in  findings  and 
Judgment  In  fbvor  of  Kato,  from  which  the 
Union  Oil  Company  has  appealed  to  this 
court 

On  October  26,  1914,  the  Panama  Auto 
Transfer,  Incorporated,  executed  and  de- 
livered to  N.  Toe^lda  a  bill  of  sale,  purport- 
ing to  convey  to  him  the  two  automobile 
tnickfl  here  Involved.  This  bill  of  sale  was 
recorded  on  the  same  day  in  the  office  of  tbe 
auditor  of  King  county.  On  December  19, 
1W4,  Toshlda  executed  and  delivered  to  S. 
Masnl  a  bill  of  sale,  purporting  to  convey  to 
him  the  two  trucks,  which  bill  of  sale  was, 
on  the  following  day,  duly  recorded  In  the 
office  of  tie  auditor  of  King  countj'.  The 
first  as  well  as  the  second,  of  these  bills  of 
sale  was  executed  for  the  benefit  of  Masui, 
as  security  for  the  payment  to  him  of  an 
indebtedness  then  due  to  him  from  the  trans- 
fer company,  and  also  as  security  for  future 
advances  to  be  made  by  him  to  the  transfer 
company.  These  bills  of  sale  were  absolute 
in  form.  Neither  of  tbem  was  accompanied 
by  any  affidavit  of  good  faith,  as  required 
by  section  3660,  Rem.  &  Bal.  Code,  relating 
to  the  execution  of  chattel  mortgages.  The 
possession  of  the  trucks  remained  in  the 
transfer  company.    On  March  20,  1915,  Ma- 


sui commenced  an  action  la  the  superior 
court  for  King  county,  seeking  foreclosure 
of  these  bills  of  sale  as  a  chattel  mortgage. 
alleging  tbem  to  have  been  Intended  as 
such  by  all  parties,  concerned,  to  secure 
indebtedness  to  him  from  tbe  transfer  com- 
pany,.and  that  there  was  due  him  upon  such 
Indebtedness  at  the  time  of  commencing  that 
action  the  sum  of  ^5,872,  i>eing  the  aggregate 
of  several  sums  loaned  and  advanced  by  him 
to  the  transfer  company  at  different  times 
during  the  period  from  May,  1913,  to  March, 
1816.  In  bis  complaint  in  that  foreclosure 
action  In  addition  to  his  prayer  for  decree 
of  foreclosure  of  these  bills  of  sale  as  a  chat- 
tel mortgage,  he  also  pray«d  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
the  trucks,  and  also  for  an  injunction  re- 
straining the  transfer  company  from  dispos- 
ing of  them.  There  was,  however,  no  receiv- 
er appointed,  nor  was  any  injunction  or  re- 
straining order  Issued  in  that  action,  nor, 
as  we  view  the  evidence,  were  the  trucks 
ever  taken  possession  of  by  Masul,  or  any 
one  else  in  his  behalf  until  they  were  tak^i 
from  the  sheriff  by  Kato  (successor  in  inter- 
est to  Masui  as  we  shall  presently  see)  by 
his  making  the  affidavit  and  furnishing  the 
redelivery  bond  in  this  proceeding.  On 
March  26,  1915,  there  was  duly  rendered  in 
the  superior  court  for  King  county  a  judg- 
ment in  favor  of  the  Union  Oil  Company 
against  the  Panama  Auto  Transfer,  Incor- 
porated, for  the  sum  of  $443.75,  upon  which 
Judgment,  on  June  3,  1915,  execution  was  is- 
sued under  which  the  levy  and  seizure  of 
the  two  trucks  was  made  by  the  sheriff. 
This  seizure  of  the  trucks  by  the  sheriff  was, 
as  we  view  the  evidence,  a  taking  of  them 
from  the  possession  of  tbe  transfer  compa- 
ny. On  June  10,  1915,  Masui  executed  and 
delivered  to  respo^adent  S.  Kato,  a  bill  of 
sale  purporting  to  convey  to  him  the  two 
trucks  here  involved.  This  bill  of  sale,  it 
seems  plain,  operated  only  as  placing  Kato 
In  tbe  shoes  of  Masul,  Kato  thereby  becom- 
ing the  assignee  of  whatever  mortgage  in- 
terest in  the  trucks  was  possessed  by  Masui. 
Such  was  manifestly  the  view  of  this  bill  of 
sale  entertained  by  the  trial  court  On  June 
10,  1815,  the  sheriff  delivered  the  trucks  to 
Kato  upon  bis  making  the  affidavit  of  own- 
ership and  furnishing  the  bond  in  his  initi- 
ation of  this  proceeding  to  try  the  question 
Of  his  ownership  and  right  to  the  possession 
of  the  trucks  as  against  the  sheriff  and  the 
execution  lien  of  the  oil  company.  On  Octo- 
ber 22,  1915,  decree  of  foreclosure  was  duly 
entered  in  the  action  of  Masul  against  the 
transfer  company,  foreclosing  the  bills  of 
sale  as  a  chattel  mortgage.  The  Interest  to 
which  Kato  succeeded  by  virtue  of  the  bill 
of  sale  which  Masul  made  to  him  ou  June 
12,  1913,  seems  not  to  have  been  noticed  in 
the  decree  of  foreclosure.  We  may,  however, 
assume   that  Kato  succeeded    to   whatever 
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rights  Masai  acquired  by  vlrtne  of  that  de- 
cree. The  oil  company  was  not  a  party  to 
that  action.  On  November  6,  1»15,  the  trial 
of  this  proceeding  upon  the  merits  was  com- 
menced, and  on  November  17,  1915,  findings 
of  fact,  conclnsions  of  law,  and  Judgment 
were  duly  made  and  rendered  In  this  pro- 
ceeding In  favor  of  Kato  and  against  the 
sheriff  and  the  oil  company,  awarding  to 
Knto  a  superior  Hen  upon  the  two  trucks  by 
virtue  of  the  foreclosure  of  the  bllte  of  sale 
as  a  chattel  mortgage  In  the  action  of  Masul 
against  the  transfer  company,  Kato  having 
succeeded  to  the  rights  of  Masul  by  Virtue  of 
the  bill  of  sale  executed  to  him  by  Masul 
pending  the  foreclosure  action.  The  judg- 
ment so  entered  in  favor  of  Kato  and  here 
upon  review,  so  far  as  necessary  for  as  to 
notice  its  terms,  reads  as  follows: 

"Ordered,  adjudged,  and  decreed  that  this 
couse  be,  and  the  same  is  now  hereby  consolidat- 
ed with  that  certain  other  cause  No.  108,034, 
entitled  S.  Masui,  Plaintiff,  against  Panama 
Auto  Transfer,  Inc.,  a  corporation.  Defendant. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff,  S.  Kato,  within  ten  days 
after  the  entrv  of  this  jndgment,  deliver  to  the 
defendant,  Robert  T.  Hodge,  as  sherifE  of  King 
county,  Wash.,  that  certain  three-ton  Wilcox 
auto  truck,  license  81260,  motor  No.  88,  serial 
No.  1096,  and  also  that  certatai  three-ton  rapid 
auto  truck. .  license  S1006,  S.  Y.  license  240. 
1014,  and  that  the  said  sherifE  make  sale  of  said 
personal  property  at  the  same  time  and  place 
as  he  shall  sell  the  personal  property  involved 
in  the  action  consolidated  herewith  in  cause  No. 
108,034,  and  that  in  default  of  the  delivery  of 
said  auto  trucks  to  the  said  sheriff  within  said 
ten  days,  judgment  be  entered  against  the  Mary- 
land Casualty  Company,  a  corporation,  surety 
on  the  bond  of  said  S.  Kato,  for  the  sum  of 
¥484,  with  costs  and  disbursements  herein ; 
that  upon  making  delivery  of  said  personal 
property  and  trucks  to  the  said  sheriff  the  sure- 
ty, Maryland  Casualty  Company,  a  corporation, 
shall  be  released  and  discharged  of  and  from  any 
liability  herein. 

"It  i<r  further  ordered,  adjudged,  and  decreed 
that  the  proceeds  derived  from  the  sale  of  the 
property  herein  directed  to  be  returned  to  the 
sheriff  shall  be  applied  first  upon  the  judgment 
in  cause  No.  108,034  [the  foreclosure  action  of 
Masui  V.  Panama  Auto  Transfer,  Inc.],  and  the 
balance,  if  any,  applied  upon  the  judgment  in 
cause  No.  107531  [Union  Oil  Company  v.  Pan- 
ama Auto  Transfer.  Inc.],  and  any  excess  re- 
maining shall  be  paid  to  Panama  Auto  Transfer, 
Inc.,  a  corporation." 

It  seems  plain  to  ns^  as  It  evidently  did  to 
the  trial  court,  that  respondent,  Kato,  as  the 
successor  In  Interest  to  Masui,  never  became 
the  legal  owner  of  the  title  to  the  trucks  in 
question  and  In  no  event  ever  possessed  any 
greater  Interest  therein  than  that  of  a  mort- 
gagee, which  is  the  only  Interest  that  Masul, 
his  grantor,  had  or  claimed  to  have  In  the 
trucks  as  against  the  transfer  company.  That 
this  mortgage  Interest,  as  evidenced  by  the 
bills  of  sale,  was  valid  as  against  the  transfer 
company  may,  for  the  i)urpose  of  our  dis- 
cussion be  conceded.  The  real  problem  is, 
which  of  these  two  Hens  Is  saperior,  that  of 
the  chattel  mortgage  evidenced  by  the  bills  of 
sale,  and  the  foreclosure  thereof,  under  which 
Kato  claims,  or  that  of  the  levy  made  by  the 


sheriff  under  the  execution  npon  the  judg- 
ment rendered  against  the  transfer  company 
In  favor  of  the  oil  company,  under  which  It 
claims?  It  is  plain  that  the  levy  by  actual 
seizure  of  the  tracks  under  this  execntioD 
by  the  sheriff  created  a  valid  Hen  In  favor  of 
the  oil  company  bo  far  as  the  regularity  of 
that  judgment  and  the  levy  la  concerned-,  and 
whether  or  not  that  Hen  is  superior  to  the 
Hen  of  the  chattel  mortgage  and  the  decree 
of  foreclosure  thereof  depends  upon  the  an- 
swer to  the  question.  Was  that  a  vaUd  diattel 
mortgage  as  agalnist  the  oil  company,  the  ex- 
ecution creditor  of  the  transfer  compaoy  ? 

[1]  We  have  seen  that  these  blUs  of  sale, 
though  Intended  a  chattel  mortgage,  were  not 
accompanied  by  any  affidavit  of  good  faith  as 
required  by  section  3660,  Benu  &  BaL  Code, 
relating  to  the  execution  of  diattel  mort- 
gages, as  follows: 

"A  mortgage  of  personal  property  Is  vdd  «» 
against  creditors  of  the  mortgagor  or  subsequent 
purchaser,  and  incumbrancers  of  the  property 
for  value  end  in  good  faith,  unless  it  is  accom- 
panied by  the  affidavit  of  the  mortgagor  that  it 
IS  made  in  good  faith,  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors,  and  it  ia 
acknowledged  and  recorded  in  the  same  manner 
as  is  required  by  law  in  conveyance  of  real  prop- 
erty." 

That  the  valid  lien  of  a  creditor  against 
personal  property  of  his  debtor  acquired  upon 
a  pre-existing  Indebtedness,  whether  by  ju- 
dicial process  or  otherwise,  is  superior  to  a 
chattel  mortgage  executed  by  a  debtor,  un- 
accompanied by  the  required  affidavit  of  good 
faith,  unacknowledged  or  unrecorded.  Is  the 
settled  law  of  this  state.  Such  was  our  hold- 
ing In  Smith  V.  Allen,  78  Wash.  135,  138  Pac. 
683,  Ann.  Cas.  1916D,  300.  where  the  sub- 
ject was  reviewed  at  leagth  In  the  light  of  our 
previous  decisions.  On  page  144  of  78  Wash., 
on  page  687  of  138  Pac.  (Ann  Cas.  IQISD, 
300),  of  the  decision  we  said: 

"We  are  of  the  opinion  that,  while  Smith  and 
Allen  have  equal  ri^ts  as  mere  creditors  of 
Dodiie  Bros.,  their  ultimate  respective  superior 
rights  are  determinable  by  the  priority  il  the 
lien  either  may  acquire,  securing  his  claim,  and 
that  it  is  immaterial  what  the  nature  of  that 
lien  may  be,  so  long  as  it  is  such  as  is  recoe- 
nizGd  by.  law,  whether  statutory  or  oontraetnaL 
It  follows  that  the  lien  evidmced  by  Allen'a 
mortgage  is  superior  to)  that  evidenced  by 
Smith's  mortgage." 

In  that  case  Allen's  mortgage  was  ezecnted 
and  recorded  after  Smith's  mortgage,  but  was 
held  superior  because  Smith's  mortgage  was 
not  acknowledged  as  required  by  sectlcm  3660, 
Rem.  &  Bal.  Code,  and  Was  therefore  void  as 
against  AUen's  rights  as  a  mortgagee;  bis 
mortgage  having  been  accompanied  by  an  af- 
fidavit of  good  faith,  acknowledged  and  re- 
corded. While  in  that  case  Smith's  mortgage 
was  unacknowledged,  and  In  this  case  Masni's 
mortgage  is  unaccompanied  by  an  affidavit  ol 
good  faith,  the  effect  Is  manifestly  the  same, 
by  the  express  words  of  section  3660  above 
quoted,  as  we  poihted  out  at  page  141  of  our 
decision  In  the  Smith  Case. 

[2]  We  have  seen  that  the  bills  of  sale  were 
duly  recorded  as  absolute  billB  of  sal&    But 
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since  It  IB  plain  tbat  they  were  not  bills  of 
sale  In  fact,  bat  t^ere  Intended  by  all  con- 
cerned as  a  (ibattel  mortgage,  we  must  now 
regard  theni  as  snch,  and  test  the  ralidlty  of 
the  lien  they  created  as  against  the  rights  of 
the  oil  company  by  the  statutory  reqnlrement 
above  quoted,  touching  the  execution  of  chat- 
tel mortgages.  Viewed  in  this  light,  these 
bills  of  sale  plainly  did  not  meet  this  require- 
ment. In  that  they  were  not  accompanied  by 
the  required  affidavit  of  good  faith.  In  Say- 
ward  V.  Nuaan,  6  Wash.  87,  01,  32  Pac.  1022, 
U&i,  Judge  Scott,  speaking  for  the  court,  ob- 
served: 

"To  hold  that  the  afiida^t  and  acknowlcdE- 
ment  are  not  required  where  a  bill  of  sale  is  giv- 
en as  security  and  is  in  effect  a  mortgage  would 
be  to  render  such  provisions  of  the  law  in  rela- 
tion to  chattel  mortgages  nugatory,  for  the 
same  could  be  avoided  and  fictitioaa  daims  cre- 
ated and  spread  upon  the  records  by  giving  a 
mere  bill  of  sale^a  fraudulent  device — instead 
of  a  mortgage.  •  *  •  If  a  bill  of  aale  is  giv- 
en as  security  and  is  only  in  fact  and  effect  a 
chattel  mortgage  it  ■boulu  be  held  to  be  within 
the  provisions  of  the  act  relating  to  chattel 
mortgages." 

These  observations,  It  may  be  urged  with 
some  reason,  did  not  relate  to  a  controlling 
question  In  that  case,  eind  are  largely  dictum. 
However,  we  cannot  escape  the  condnslan 
that  tbey  eonstttote  a  correct  statement 
of  the  law.  Manifestly,  If  the  law  were 
otherwise,  the  requirement  aa  to  the  affidavit 
of  good  foltb  accompanying  the  .execution  of 
a  chattel  mortgage  could  bo  easily  avoided 
and  Its  paT{K>se  wholly  defeated. 

[3]  The  trial  court  made  no  finding  touch- 
ing the  question  of  the  transfer  company 
having  parted  with  possession  of  the  mort- 
gaged property  prior  to  its  seizure  by  the 
sheriff  under  the  execution.  "  We  have  not 
merely  assumed  that  the  transfer  company 
did  not,  prior  to  that  time,  part  with  pos- 
session of  the  property,  tout  we  have  reached 
that  conclusion  from  a  careful  examination 
of  all  of  the  evidence.  It  would  seem  to  fol- 
low that  Kato,  as  the  successor  In  interest 
of  Masul,  was  not  In  the  position  of  a  mort- 
gagee in  possession  when  the  sheriff  seized 
the  property,  talcing  It  from  the  possession 
of  the  transfer,  company.  Had  Masul  or 
Kato  actually  taken  possession  or  had  caused 
possession  to  be-  taken  by  some  legal  process, 
liefore  the  execution  levy,  Kato  might  be 
held  to  have  a  superior  Hen  as  a  mortgagee, 
under  our  decision  In  Watson  v.  First  Na- 
tional Bank,  t2  Wfishi  65t  143  Pac.  <iSl,'and 
thus  have  avoided  the  necessity  of  an  affi- 
davit of  good  faith  accompanying  the  ex^cu- 
Mon  of  the  bills  of  sale  as  a  chattel  mortgage 
and  rendered  them  effective  as  such  as  to 
creditors  Of  the  transfer  company.  Hie  trial 
court,  however,  did  conclude,  as  a  matter  of 
lav,  "Hhat  the  Interest  of  said  Kato  is.  that 
of  a  mortgagee  In  possession."  '  This  oo»- 
-clnslon  was  apparently  not  rested  upon  the 
fact  of  actual  possession  by  Masui'or  Kato 
at  the  time  the  sheriff  seized  the  proi^crty 
under  the  execution,  but  seemingly  Is  rested 
«pon  the  tiieory  that  the  CMnmencement  of 


the  foreclosure  action  by  Masul,  before  the 
seizure  of  the  property  under  esxeeutlon  by 
the  sheriff  to  satisfy  the  oil  company's  judg- 
ment against  the  transfer  company,  operated 
as  an  "equitable  levy,"  as  counsel  for  Kato 
terms  It,  upon  the  property,  and  had  the 
effect  of  placing  Kato  In  the  position  of  a 
mortgagee  in  possession.  The  trouble  with 
this  theory,  as  we  view  It,  Is  that  no  actual 
taking  possession  by  Kato,  or  any  one  In  his 
l)ehalf,  occurred  In  the  foreclosure  proceed- 
ing, nor  was  any  receiver  appointed  or  any 
process  Issued  In  that  action,  authorizing 
the  taking  of  possession  of  the  property  in 
Kato's  behalf.  Had  there  been  any  such  tak- 
ing possession  of  the  property  In  the  fore- 
closure proceeding  before  the  levy  of  the  exe- 
cution by  the  sheriff,  there  would  be  good 
ground  for  arguing  that  Kato  as  the  succes- 
sor of  Masul,  thereby  became  In  effect  a 
mortgagee  In  possession,  or  rather  that  his 
rights  should  be  determined  upon  that  theory. 
The  term  "equitable  levy"  seems  only  to 
have  reference  to  the  bringing  of  property 
within  the  Jurisdiction  of  a  court  of  equity 
by  a  creditor's  bill  where  equitable  assets  of. 
the  debtor  are  sought  to  be  reached.  12  Cyc. 
5;  15  Oyc.  1087.  We  are  unaMe  to  view  the 
foreclosure  action  prosecuted  by  Masul  in 
any  Bu<di  light.  It  was  a  plain  foreclosure 
action,  seeking  to  subject  the  mortgaged 
property,  which  was  a  legal,  and  not  a  mere 
equitable,  asset  of  the  transfer  company,  to 
the  payment  of  Its  debt  for  which  the  mort- 
gage was  given  to  secure.  There  was  no 
Hen  upon  this  mortgaged  property  as  against 
the  oil  company  as  long  as  the  mortgage  re- 
mained unaccompanied  by  an  affidavit  of 
good  faith  and  the  property  remained  in  the 
possession  of  the  transfer  company,  which 
condition  continued  until  its  actual  selzun; 
by  the  sheriff  under  the  execution  Issued  upon 
the  judgnient  rendered  against  the  transfer 
company  In  favor  of  the  oil  company.  Mani- 
festly, as  between  the  lien  rights  of  Kato, 
Masul's  successor  in'  Interest,  and  the  oil 
company,  the  lien  of  the  latter  became  supe- 
rior the  moment  the  property  vas  seized  by 
the  sheriff  under  the  execution.  Wc  con- 
clude tbut  the  oil  company  must  be  held  to 
have  acquired  a  first  and  superior  lien  as 
between  It  and  Masul  or  Kato. 

The  Judgment  of  the  trial  court  is  reversed 
in  so  far  as  It  decrees  the  mortgage  Hen  of 
Kato  superior  to  that  of  the  Union  Oil  Com- 
pany under  the  levy  made  by*  the  sheriff  to 
satls^  its  Judgment  against  the  transfer  com- 
pany. The  cause  Is  remanded  to  the  superior 
court,  with  directions  to  correct  its  judgment 
and  decree  accordingly,  and  for  such  further 
proceedings  as  may  be  necessary  in  harmony 
with  the  views  herein  expressed. 

Respondent's  motion  to  dismiss  the  appeal 
was  disposed  of  by  our  decision  in  Kato  v. 
Unj9a  Oil  Company,  157  Piac.  688. 

MORRIS,  C.  X,  and  HOtCOMB  and  EL- 
US,  JJ.,  concur^-. 
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HBTIBTON  T.  KING  GOUNTI  et  aL 
(No.  13241.) 
(Supreme  Coort  of  Washington.    Aug.  14, 191^ 
En  Banc     Appeal  firom  Snpertor  Court 
King  County ;   Jobn  S.  Jurey,  Judge. 
On  rehearing.    Judgment  affirmed. 

I.  W.  Hammond  and  B.  B.  York,  both  of 
Tacoma,  for  appellant  Alfred  B.  Lundln 
and  Edwin  C.  £wing,  both  of  Seattle,  for  re- 
spondents. 

PER  CURIAM.  Cpon  a  rehearing  en  banc, 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported 
In  155  Pac.  773 ;  and,  for  the  reasons  there 
stated,  the  Judgment  Is  affirmed. 


FORSYTH  V.  WALLACE  et  aL    (No.  13431.) 
(Supreme  CJourt  of  Washington.    Aug.  10, 1916.) 

1.  DAHAOES  «=3l6d— ADinSBTBIUTT  OF  Evi> 
DENCE— iNDUBTBIOUB  HABIIS, 

la  a  Dfirsonal  injury  case  a  plaiptiCTa  indus- 
trious habits  may  be  shown  as  bearing  upon  his 
earning  power  and  the  amount  of  the  damages. 
[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  ji  495;   Dec.  Dig.  <&=3l69.] 

2.  TKiAi,  «=s>84(l)— RECiipnoN  of  Bvidbho»— 
Neobsbitt  or  Spkoitio  Objection. 

An  objection  tliat  evidence  of  plaintiffs  in- 
dustrious habits  was  immaterial  and  irrelevant 
does  not  raise  the  point  that  the  complaint  does 
not  allege  such  habits. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  211-213,  220,  221 ;  Dec,  Dig.  «=>84(1).] 

3.  Apfeai.  and  Ebrob  ^=3981— Disorbtion  or 
LowEB  Court— New  TbiaIt— Newlt  Discov- 
EBED  Evidence. 

The  Supreme  Court  will  not  reverse  the  de- 
nial of  an  application  for  new  trial  baaed  upon 
the  newly  discovered  fact  that  plaintiff  had  been 
convicted  of  forgery,  especially  where  the  faUure 
to  previously  discover  such  fact  is  not  explained. 
[Ed.  Note. — For  other  cases,  see  Appesl  and 
Error,  Cent.  Dig.  {  8876 ;  Dec.  Dig.  «=>981.1 

Department  2.  Appeal  firom  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  Ora  O.  Forsyth  against  J.  B. 
Wallace  and  another.  Judgment  for  plaln- 
tUF,  and  defendants  appeaL    Affirmed. 

O.  C.  Moore,  of  Spokane,  and  Henry  S. 
Noon,  of  Seattle,  for  appellants.  Don  F. 
Klzer,  of  Spokane,  for  respondent. 

BAVSMAN,  J.  Forsyth,  a  passenger  in  de- 
fendant's Jitney,  knocked  senseless  by  a  col- 
lision, brought  suit  for  damages  based  on 
unconsciousness  continuing  several  days, 
permanent  diminution  of  hearing,  and  recur- 
ring headaches  and  dizziness.  Defendant  ap- 
peals from  a  Judgment  based  upon  a  verdict 
for  plaintiff. 

[1,2]  A  first  error  assigned  Is  the  court's 
permitting  plaintiff  io  opening  to  prove  In- 
dustrious habits.  We  decline  to  exclude  this' 
proof  under  either  the  reasoning  or  the  rule 


In  Davis  ▼.  Konunan,  141  Ala.  479,  87  Sooth. 
789,  791,  or  of  Pennsylvania  B.  Co.  t.  Books, 
57  Fa.  339,  98  Am.  Dec  229.  Much  sounder 
appear  Louisville  &  Nashville  B.  Go.  v.  Dan- 
iel, 122  Ky.  256,  91  S.  W.  691,  28  Ky.  Law 
Rq>.  1146,  3  L.  R.  A.  (N.  8.)  1190;  Metropoli- 
tan St.  Ry.  Co.  V.  Kennedy,  82  Fed.  158,  27 
C.  C.  A.  136 ;  Cameron  Mill,  etc..  Go.  v.  An- 
derson, 98  Tex.  166,  81  S.  W.  282,  1  L.  R.  A. 
(N.  8.)  198.  There  was  proof  here  of  future 
and  permanent  impairment  ot  physical  con- 
dition, and  nothing  is  more  a  part  of  a  maa'g 
earning  power  than  indnstrloos  habits.  As 
to  their  not  being  alleged  In  the  pleadings, 
this  need  not  be  discussed,  since  the  objec- 
tion was  not  upon  that  ground,  but  upon  a 
vague,  "irrelevant,  and  immaterial."  Erer- 
green  Farm  v.  Attalia  Land  Co.,  157  Pac. 
487.  A  fact  perfectly  relevant  to  a  cause  of 
action  may  be  omitted  by  chance  from  alle- 
gations, yet  this  form  of  objection  would  not 
indicate  tliat  reason. 

[3]  A  new  trial  was  asked  upon  affidavits 
showing  that  plaintiff  had  been  convicted  ot 
forgery  some  years  before  in  another  coun- 
ty, which  fact,  had  It  been  put  in  evidence, 
would  have  been  of  force  to  Impeach  his  sole 
narrative  on  sundry  important  details,  but 
no  good  reason  was  shown  wby  this  was  not 
discovered  before,  and,  besides,  it  is  only 
Impeadilng  evidence  whldi,  even  when  im- 
peaching the  opposing  party,  we  have  held 
insufficient  to  Justify  this  court  In  reversing 
the  lower  court's  denial  of  new  trial.  Arm- 
strong ▼.  Yakima  Hotel  Co.,  75  Wash.  477, 
135  Pac.  233 ;  Orr  v.  Schwager  &  Nettleton, 
74  Wash.  631, 134  Pac.  601 ;  SUte  v.  Gaasch, 
66  Wash.  381,  105  Pac.  817. 

An  instruction  on  future  pain  Is  complain- 
ed of  under  circumstances  similar  to  those 
discussed  in  Banksoa  v.  Laflam,  159  Paa 
369.  To  the  authorities  dted  there  may  be 
added  Godley  v.  Gowen,  89  Wash.  124. 154 
Paa  141. 

The  verdict  was  not  excessive,  nor  do  we 
find  other  points  requiring  discussioo. 

Judgment  affirmed. 

MORRIS,  C.  J.,  and  MAIN,  FnLLERTON, 
and  PARKER,  JJ.,  concur. 


FOBRBB  T.  JOHN  DAVIS  *  OO.  et  aL 
(No.  ISOIL) 

(Supreme  Court  of  Washington.     Aug.  14, 
1916.) 

1.  Saucb  «s»94— CoNTaAOT  —  Subbendeb  — 
OoNBiDERATioN— Repudiation. 
I{  a  party  enters  into  a  oontraet  of  sals 
aad  thereafter  conaenta  to  its  surrcader,  b« 
cannot  repudiate  the  consideration  paid  for  such 
surrender,  in  the  absence  of  fraud,  if  made  witli 
ttis  full  knowledge. 

!Note.— For  other  cases,  see  Sales,  CJent 

g.  f  260 ;   Dec.  Dig.  ^=>9i^ 
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2.  BBOKXBS   «s>69  —  COUFXBSATIOir— D0t7BIX 

CosnnssioN. 
Since  a  brokers'  right  to  commission  depends 
on  consummation  of  sale,  be  cannot  have  double 
commi»ion  for  negotiattni;  sale,  gettintr  snrren- 
der  of  the  eontraot  therefor,  and  negiKtiating  a 
new  Bale,  without  specific  agreement  for  such 
compensation. 

fEd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |  55;   Dec.  Dig.  «=9e9.] 

3.  WrrNESSia  «=3»316— Cbbdibiijtt. 

Where  ft  party's  neasory  i«  oaneliwlTely 
shown  to  hav^  been  at  fault  as  to  part  of  a 
transaction,  it  raises  a  strong  probability  that 
be  was  mistaken  as  to  other  items ;  and  a  find- 
ing, though  contrary  to  his  statements,  will  not 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cmt.  Dig.  8  lOTO;  Dec.  Dig.  «=s»3fe.] 

Deimrtment  1.  Appeal  from  Superior 
Court,  King  County ;   King  Dykeman,  Judge. 

Action  by  A.  E.  SV>n«r  against  John  Davis 
&  Co.  and  otliei&  Judgment  In  part  for  de- 
fendants, and   plaintiff   appeals.     Affirmed. 

Sborett,  McLaren  &  Shorett,  of  Seattle,  tor 
appellant.  Robert  Booth,  of  Seattle,  for  re- 
spondentK 

ruUiBRTON,  3.  In  Jannary,  1912,  the 
appdlant,  Forrer,  being  then  the  owner  of 
certain  real  property  situated  in  the  dty  of 
Seattle,  listed  the  same  for  sale  with  the  re- 
spondent John  Davis  ft  Co.,  a  real  estate 
broker  i<Ang  bnslneaa  In  the  dty  named. 
The  respondent  sold  the  property  before  the 
end  of  January  to  a  pnifdiaser  foand  by  It  on 
terms  satisfactoTy  to  the  appellant  The  sale 
as  conaammated  Involved  the  exeentlon  of  a 
mortgage  on  the  property  by  the  appellant  to 
the  respondent,  a  deed  frcnn  appellant  to  tbe 
purchaser,  and  a  mortgage  from  the  purchas- 
er to  tbe  appellant  Subsequeutly  certain 
complications  arose,  not  made  very  dear  by 
tbe  record,  whldi  Induced  the  purchaser  to 
deed  the  pr<H)erty  to  another  person  In  trust, 
who  subsequently  i^ced  another  mortgage 
upon  the  property.  The  sale  also  Involved 
money  transactions  between  the  appellant 
and  the  respondent  In  February,  1914,  the 
ai^llant  brought  this  action  against  the 
respondent  tbe  pur<^BS«r,  and  the  other  per- 
sons connected  with  Oi»  snbseqaent  trans- 
actions, to  set  aside  as  fraudulent  the  several 
Instruments.  He  also  set  forth  the  trans- 
actions with  tbe  respondent,  and  as  aq  alter- 
native prayer  to  his  complaint  asked,  in  case 
the  Instruments  could  not  be  set  aside  and 
canceled  and  the  parties  restored  to  their 
original  position,  that  an  accounting  be  had 
between  himself  and  the  respondent,  and 
that  he  recover  on  such  accounting  the 
amount  found  to  be  due,  averring  that  there 
was  due  $540.67.  At  the  trial  after  issue 
joined  no  attempt  was  made  to  prove  tbe 
fraudulent  nature  of  the  Instruments,  and 
the  case  proceeded  as  for  an  accounting  be- 
tween the  api)ellant  and  the  respondent 
The  evidence  Introduced  on  this  branch  of 
the  case  was  conflicting.     The  respondents' 


evidence  tended  to  show  that  after  listing 
the  property  they  sold  it  to  one  Shull  for  the 
list  price  auA  on  the  terms  on  which  they 
bad  It  listed,  namely,  for  $3,500,  $1,000  of 
which  was  to  be  paid  in  cash  and  the  balance 
In  monthly  installments  of  $25  each,  the  de- 
ferred payments  to  be  secured  by  a  mortgage 
upon  the  property ;  that  on  this  sale  a  deposit 
of  $50  was  made,  which  was  forthwith  turn- 
ed over  to  the  appellant;  that  on  the  next 
day  they  found  another  purchaser,  who 
agreed  to  take  the  property  at  $3,900,  and 
that,  with  tbe  consent  of  the  appellant,  they 
made  a  new  contract  with  him,  finally  con- 
summating tlie  sale  on  terms  which  the  appel- 
lant approved ;  that  this  sale  involved  the  re- 
payment to  the  first  contractor  of  the  $00  ad- 
vanced by  blm,  with  $100  additional,  and  also 
the  payment  gf  certain  expenses,  and  of  cer- 
tain taxes  due,  and  that  these  sums,  together 
with  the  agreed  commissions  and  the  sums 
deposited  to  the  appellant's  credit,  fully  ac- 
counted for  all  the  moneys  they  had  received 
out  of  the  transactions  belonging  to  tbe  ap- 
pellant The  appellant  testified  that  there 
was  but  one  contract  of  sale,  the  oontract 
with  the  person  with  whom  tbe  sale  was 
finally  consummated;  that  be  never  knew 
Shull  in  transactions  at  all ;  and  that  tbe  re- 
spondent had  accounted  only  for  the  list  price 
of  the  property,  not  for  the  amount  for  which 
the  sale  was  actually  made.  The  trial  court 
allowed  a  recovery  of  $51.22,  which  it  found 
the  respondent  had  paid  as  taxes  for  which 
the  appellant  was  not  liable ;  finding  for  the 
respondent  In  favor  of  the  other  items  of 
expenditure  Involved. 

[1]  If  we  are  to  allow  tbe  items  credited 
the  respondent  by  the  trial  court,  the  ac- 
count balances.  Of  these  the  only  ones  con- 
cerning which  there  can  be  any  serious  dis- 
pute Is  the  item  of  $100  paid  to  Shull  for  the 
surrender  of  bis  contract  and  an  item  of 
$176  retained  as  a  commission  because  of  the 
contract  of  sale  with  ShulL  The  first  depends 
for  its  correctness  on  whether  or  not  there 
was  in  fact  a  contract  of  sale  entered  into 
with  Shull,  which  Shull  afterwards  sur- 
rendered with  the  appellant's  knowledge  and 
consent  While  the  appellant  testifies  with 
some  positlveness  that  he  knew  nothing  of 
the  transaction,  we  think  the  evidence  clearly 
shows  hla  memory  to  be  at  fault.  Not  only 
is  It  contrary  to  the  testimony  of  Shull  him- 
self and  to  the  testimony  of  the  employ^  of 
the  respondent  who  conducted  the  sale,  but 
It  is  contrary  to  the  written  contract  of  sale 
with  Shull,  which  bears  tbe  appellant's  signa- 
ture as  owner  of  the  property.  If  he  entered 
into  a  contract  of  sale  with  Shull,  and  after- 
ward consented  to  its  surrender,  he  cannot 
undo:  the  drcnmstances  shown  here,  repudi- 
ate the  consideration  paid  for  the  surrender. 
We  think  the  preponderance  of  tbe  evidence 
is  that  he  did  enter  into  the  contract  and  did 
consent  to  its  surrender. 
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[2, 37  As  to  the  second  Item  the  proofs  are 
not  so  satisfactory.  In  listing  the  property 
with  the  respondent  the  appellant  agreed  to 
pay  the  usual  commission  in  snch  cases.  In 
such  a  contract  the  obligation  to  pay  a  com- 
mission to  the  broker  arises  only  in  case  of 
a  sale  of  the  property.  The  broker  cannot 
thereunder  double  his  commission  by  enter- 
ing into  a  contract  of  sale  with  one  i)erson, 
procuring  Its  surrender,  and  then  making  a 
sale  to  a  second  person,  even  though  the 
change  be  made  with  the'  consent  of  the  own- 
er. Before  such  additional  commission  can 
be  charged  there  must  be  an  agreement  be- 
tween the  broker  and  the  owner  to  that  effect. 
Whether  such  an'  agreement  was  made  here 
arises  rather  from  evidence  relating  to  the 
conduct  of  the  parties  than  from  any  i>ositlve 
evidence  to  that  effect  The  court  found 
that  the  appellant  was  "duly  conversant  with 
all  of  the  •  •  •  transactions,  and  knew 
each  and  «very  detail  thereof,"  finding,  In  ef- 
fect, that  he  knew  of  this  claim  on  the  part  of 
the  respondeat  and  consented  thereto.  While 
the  appellant  testified  to  the  contrary,  we  be- 
lieve honestly,  we  again  think  his  testimony 
was  due  to  a  faulty  memory.  It  was  over  two 
years  after  the  events  before  he  made  com- 
plaint of  the  account,  and  two  years  and 
eight  months  had  elapsed  before  he  was  call- 
ed upon  to  testify  concerning  It  Bis  mem- 
ory is  conclusiv^y  shown  to  have  been  at 
fa,ult  concerning  certain  of  the  matters,  and 
this  raises  a  strong  probability  that  he  was 
mistaken  concerning  the  particular  item.  At 
any  rate  we  do  not  feel  Justified  on  the  face 
of  the  record  in  setting  aside  the  finding  of 
the  trial  Judge. 

The  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  MOUNT,  CHADWICK, 
and  ELLIS,  JJ.,  concur. 


FREELAND   t.   FREELAND.     (No.   12089.) 
(Supreme  Court  of  Washington.    Aug.  14, 1916.) 

1.  DiVOBCB     «=s>312— Ohildbbn— AWABD      OF 
Custody— Modification— Rbvibw  . 

The  court,  on  appeal  from  an  order' refusing 
to  modify  decree  as  to  custody  of  a  child,  made 
b^  the  court  which  gave  the  decree,  should  not 
disturb  such  order  unless  the  evidence  makes 
it  reasonably  plain  that  welfare  of  the  child 
demands  it. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  i  806;-  Dec.  Dig.  «=3312.] 

2.  DivoKCE   «=»303(2)— CusTODT   or   Child- 
Right  TO  Custody. 

That  the  mother  has  been  indiscreet  with 
men,  in  the  absence  of  proof  of  moral  turpitude, 
is  not  sufficient  to  depnve  her  of  custody  of  her 
child,  awarded  by  the  decree  of  divorce. 

[Ed.    Note.— For   other   cases,   see   Divorce, 
Cent  Dig.  i  795;  Dec.  Dig.  «s>303(2).] 

8.  DivoBCB  <9=»30S(2)— Custody  of  Child— 
Right  to  Cubiody, 
Courts  will  not  deprive  the  mother  of  cus- 
to<ly   of  her  child  unless  It  be  shown  clearly 


that  she  is  so  unfit  a  person  as  to  endanger  the 
child's  welfare. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i  795;    Dec  Dig.  ®=>303(2).] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Ounty ;  Bruce  Blake,  Judge. 

Action  for  divorce  by  Fred  B.  Freeland 
against  Mrytle  B.  Freeland.:  Decree  havhig 
been  entered  for  plaintiff,  and  awarding  the 
custody  of  a  minor  child,  plaintill  petitions 
to  modify  the  decree  as  to  snch  custody,  and 
defendant  files  a  cross-petition.  From  an  or- 
der dismissing  the  petition,  plaintiff  appeals. 
Afllrmed. 

Lossy  &  Ilewton.  of  Spokane,  for  appel- 
lant. Oiarles  P.  Lund,  of  Spokane,  for  re- 
spondent 

FULLBRTON,  J.  In  an  action  for  divorce 
brought  by  Fred  B.  Freeland  against  Myrtle 
B.  Freeland  a  decree  was  entered  in  favor 
of  plaintiff  on  Augnat  4,  1914,  and  the  cus- 
tody of  their  minor  child  was  awarded  to 
each  parent  alternately  for  periods  of  six 
months,  the  father  being  given  the  custody 
for  the  first  six  months.  On  Jannary  7, 
1916,  the  plaintiff  filed  a  petition  for  a  modi- 
fication of  the  decree  as  to  the  custody  of 
the  child  on  the  ground  that  the  defendant 
by  reason  of  misconduct  'occurring  subse- 
quent to  tike  decree,  was  not  a  suitable  per- 
son to  have  the  custody  of  the  child.  The 
defendant  filed  an  answer  and  cross-petitioo, 
asking  the  exclusive  custody  of  the  child. 
These  petitions  were  heard  before  the  Judge 
who  had  granted  the  divorce  and  decreed  the 
divided  custody  of  the  child.  At  the  conclu- 
sion of  the  hearing  the  Judge  found  that 
there  had  been  no  change  In  the  condition  of 
the  parties  frtnn  that  which  existed  at  the 
time  of  the  entry  of  the  decree  In  the  di- 
vorce action,  and  that  the  defendant  was  a 
fit  and  proper  person  to  have  the  care  and 
custody  of  the  child  in  accordance  with  the 
terms  and  conditions  of  such  decree.  An  o> 
der  was  ttiereupou  entered,  dismissing  the 
petitions  of  each  party,  and  directing  that 
the  original  decree  remain  In  full  force  and 
effect.    The  plaintiff  appeals. 

f1]  The  appeal  presents  but  one  qnestion, 
namely.  Does  it  appear  from  the  evidence 
Introduced  at  the  hearing  that  the  trial 
court  was  guilty  of  an  abuse  of  discretion  in 
refusing  to  modify  its  original  decree  touch- 
ing the  custody  of  the  child.  It  must  be 
borne  In  mind  that  the  petitions  were  heard 
by  the  Jndge  who  had  tried  and  determined 
the  divorce  action;  that  he  was  conversant 
with  the  facts  developed  In,  tiie  divorce  pro- 
ceedings, and  that  he  had  the  witnesses  before 
him  In  the  present  action,  and  was  In  a  bet- 
ter position  to  pass  upon  their  credibility 
than  is  this  court  Under  such  circumstanc- 
es we  have  heretofore  held  that,  an  appella'te 
court  should  not '  disturb  the  order  of  the 
trial   court   unless   It   Is   made   reasonably 
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plain  by  the  eriaence  that  ttie  welfare  of 
the  child  requlree  It.  Dyer  v.  Dyer,  66 
Wash.  B35,  118  Pac.  684;  Rogers  v.  Rogers, 
$1  Wash.  502,  142  Pac.  1150;  Simmons  v. 
Simmons,  22  Gal.  App.  448,  134  Pac:  791. 

[2]  The  proofs  of  the  appellant  were  to 
the  effect  that  respondent  had  been  Indls- 
cieet  In  her  conduct  with  men  subaeqoent  to 
her  divorce.  Nothing,  however,  was  estab- 
lished showing  moral  turpitude  on  her  part 
Bat  the  fact  that  the  condiict  of  a  mother 
\8  not  what  others  might  think  the  most 
proper  Is  not  sufficient  of  itself  to  deprive 
her  of  the  right  to  the  permanent  or  periodic 
custody  of  her  minor  child. 

[3]  Mother  love  Is  a  dominant  trait  in 
even  the  weakest  of  women,  and  as  a  general 
tblDg  suipaises  the  paternal  afFection  tor 
the  common  offspring,  and,  moreover,  a 
child  needs  a  mother's  care  even  more  than 
a  father's.  For  these  reasons  courts  are 
loathe  to  deprive  the  mother  of  the  custody 
of  her  children,  and  will  not  do  so  unless  it 
be  shown  dearly  that  she  Is  so  far  an  unfit 
and  Improper  person  to  he  intrusted  with 
such  custody  as  to  endanger  the  welfare  of 
the  children.  In  the  present  case  we  are 
satisfied  that  no  sufficient  showing  has  been 
made  for  a  modification  of  the  original  de^ 
cree. 

The  Judgment  Is  affirmed. 

MOUNT,  BOLGOMB,  MAIN,  and  PAR- 
K£B,  J  J.,  concur. 


JAMISON  et  ux.  v.  BEILI/T  et  al. 
(No.  13489.) 

(Supreme  Court  of  Washington.    Aug.  16. 
1916.) 

l  IiAHnLOBD    ASD   Tkkant   «=»25(1)  —  Ao- 

KNOWLEDOMEKT  OF  LkASE— NBCESSITT. 

Under  tlie  statutes  an  unacknowledged  lease 
for  over  a  year  ia  void  "except  as  it  creates  a 
tenancy  from  month  to  month,  «c  other  rent 
period. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  $§  6&-68;  Dec  Dig.  <S» 
25(1).J 

2.  Landlobd  ano  Tenant  <s=>208(1)— Runt— 
hiXBiLvre  or  Lebsbk  aftkb  Assionvbmt. 

A  landlord  by  recognizing  the  assignment 
of  the  lease  and  accepting  rent  from  the  sub- 
lessee, surrenders  his  'right  to  collect  rent  from 
the  lessee. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  821,  830,  831 :  Dec.  Dig. 
*=208(1).] 

3.  Landm)*!  and  Tenant  «=»94(1)— Tbnah- 
CBES  FKou  Month  to  Month— Tkbmination 
— LandI/Ord's  Waives  of  Notice. 

A  landlord,  by  such  action,  ■waives  any  no- 
tice from  the  lessee  terminating  thd  lease. 

[Ed.  Note.r~Foir  other  oaaes,  see  Landlord  and 
Tenant  Cent  Dig.  H  316,  361,  362;  Doe.  Dig. 
«=>94(1).1 

Department  I.  Appeal  from  Superior 
Court  Spokane  Couoty;  J.  Stanley  Webster, 
Jndge. 


Action  by  A.  O.  Jamison  and  wife  afpaUiat 
T.  J.  Reilly  and  others.  Judgment  for  de< 
fendants,  and  plaintiffs  appeal.    Affirmed. 

A.  B.  Gallagher,  of  Spokane,  for  appellants. 
Danson,  Williams  &  Danson  and  George  D. 
Lantz,  all  of  Spokane,  for  respondents. 

MORRIS,  C.  J.  Action  to  recover  rentals 
reserved  under  an  unacknowledged  lease. 
In-  September,  1911,  appellant  and  respond- 
ents entered  Into  a  written  lease  for  the  oc- 
cupancy of  a  livery  stable  for  a  term  of 
three  years  at  a  monthly  rental  of  ?100  per 
month  for  the  first  six  months,  and  $150  per 
month  for  the  remainder  of  the  term.  This 
lease  was  signed,  but  not  acknowledged. 
Thereupon  the  resi>ondents  entered  into  pos- 
session of  the  premises,  and  so  remained 
until  December  81,  1911,  when  they  made  an 
oral  assignment  of  the  lease  to  Ahreus  and 
Simmons,  who  thereafter  continued  in  posses- 
sion and  paid  the  rent  up  to  October,  1912, 
when  Ahrens,  Simmons  having  died  in  the 
meantime,  formally  assigned  the  lease  to  Von 
Lehe,  who  continued  the  possession  until 
December  81,  1912.  On  November  30,  1912, 
Mr.  Jamison  then  being  absent  from  home. 
Von  Lehe  served  upon  Mrs.  Jamikoa  written 
notice  of  his  intuition  to  surrender  posses- 
sloQ  of  the  premises  on  December  31st  The 
sufficiency  of  this  notice  is  anestioned.  Sub- 
sequently the  Jamisons  brought  this  action, 
In  which  U>ey  seel(  to  recover  from  re- 
spondents as  orlgnal  lessees  all  of  tne  unpaid 
rent  for  the  balance  of  the  three-year  term. 
The  lower  court  found  against  them,  and 
they  have  appealed. , 

[1J  The  first  question  to  be  determined  Is 
the  character  of  the  lease.  Having  in 
mind  our  statutes  relative  to  contracts  creat- 
ing an  interest  in  real  estate,  this  court  has 
uniformly  held  that  an  unacknowledged  lease 
for  a  term  exceeding  one  year  is  void  so  far 
as  the  duration  of  the  lease  Is  cpncemed, 
and  can  be  enforced  only  as  a  tenancy  from 
month  to  month  or  from  period  to  period  in 
Which  rent  is  payable.  National  Laundry 
company  v.  Mayer,  79  Wash.  212,  140  Pac. 
393.  Under  this  holding  this  lease,  providing 
as  it  does  for  the  payment  of  a  monthly  ren- 
tal, could  only  be  enforced  as  a  tenancy  from 
month  to  month. 

[2,  a]  The  lower  court  has  found,  and  the 
evidence  establishes  the  fact,  that  the  assign- 
ment by  respondents  to  Ahrens  and  Sim- 
mons was  with  the  full  knowledge  and  con- 
sent of  Jamison.  Having  accepted  Ahrens 
and  Simmons  as  tenants  hnder  the  lease  and 
rectived  the  rent  from  them  during  their  oc- 
cupancy fmm  December  31,  Idll,  to  October, 
1912,  would  operate  aa  a  surrender  by  ap- 
pellants of  any  right  to  enforce  the  lease  as 
agahiBb  respondentfs.  A  tenancy  from  month 
to  month  can  be  terminated  tby  either  party 
giving  80  days'  notice,  but  auch  provision, 
like  any  other  made  for  a  party's  beaeflit. 
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may  be  waived.  We  think  the  recognition 
of  the  Buheequent  tenancy  and  the  acceptance 
of  the  rent  operates  as  such  a  waiver. 

These  facts  make  It  unnecessary  to  deter- 
mine whether  the  notice  served  upon  Mrs. 
Jamison  was  effective  as  a  termlnatlpn  of  the 
lease. 

The  Judgment  Is  affirmed. 

MOUNT,  CHADWICK,  BI/LIS,  and  FUL- 
LBBTON.  JJ^  concur. 


FOBES  SUPPLY  CO.  v.  KENDRICK. 
(No.  12726.) 


(Supreme  Court  of  Washington. 
1616.) 


Aug.  14, 


En  Banc  Appeal  from  Superior  Court, 
King  County;    Kenneth  Mackintosh,  Judge. 

On  rehearing  en  banc.  Opinion  In  depart- 
ment (88  Wash.  284,  152  Pac.  1028)  adhered 
to,  and  Judgment  below  reversed,  and  cause 
remanded  for  new  trial. 

Miller  &  L>ysons,  of  Seattle,  for  appellant. 
Peters  &  Powell,  of  Seattle,  for  respondent. 

PER  ClfRIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  stlU  adhere  to 
the  opinion  heretofore  filed  herein  as  report- 
ed in  88  Wash.  284,  152  Pac.  1028,  and  for 
the  reasons  there  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


STATE  V.  EDEN.     (No.  13428.) 
(Supreme  Court  of  Washington.    Aug.  19, 1916.) 

Intoxicating   Liquobb   (e=»139— OnxNssa— 

Illegai-  Possession— Statdtei. 
Initiative  Measure  No.  3,  Laws  1915,  p.  2, 
t  22,  making  it  unlawful  to  have  possession  of 
over  a  •  certain  amount  of  intoxicating  liquor, 
does  not  render  unlawful  the  possession  of  a 
greater  amount  if  lawfully  acquired  prior  to  the 
act's  effective  date,  and  held  only  for  personal 
use. 

[Ed.  Note. — For  other  oases,  see  Intoxicating 
Liquors,  Cent.  Dig.  $  149 ;   Dec.  Dig.  (£=9139.] 

Fullerton,  J.,  dissenting. 
En  Banc.    On  petition  for  rehearing.    Pe- 
tition denied. 
For  former  opinion,  see  158  Paa  967. 

MORBIS,  O.  J.  A  petition  for  rehearing 
has  been  filed  herein  in  which  the  prosecut- 
ing attorney  of  King  county.  Joined  in  by 
the  proeecuting  attorneys  of  15  other  conn- 
ties,  ask  the  court  to  clarify  the  situation  as 
to  the  effect  oC  the  opinion  upon  liquors  ob- 
tained subsequent  to  Jamiary  1,  1916,  either 
by  granting  a  rehearing  or  by  mpplemental 
opinion. 

It  is  evident  firom  the  pabllc  comment  iv- 
on  thlsidedslon  that  it  baa  been  greatly  mis- 
Interpreted  and  misundentood.  The  prom- 
inent idea  in  the  petition  seems  to  be  tibat  the 


opinion  may  t»  construed  as  destroying  the 
force  of  section  22,  providing  that  it  shall 
be  unlawful  for  any  person  to  bare  in  his 
possession  more  than  ooe-half  gallon  of  in- 
toxicating Uquor,  or  more  than  12  quarts  or 
24  pints  of  beer.  The  petition  is  frank  in 
stating  that  a  reading,  of  the  opinion  would 
seem  to  Indicate  that  the  court  Is  speaking 
only  of  Uquor  lawfully  obtained  prior  to  Jan- 
uary 1,  1916,  and  held  for  lawful  use  prior 
to  Jannary  1,  1916.    Ibe  petition  says: 

"Certain  portions  of  the  opinion  show  tliat 
this  idea  was  predominent  in  the  court's  mind," 
and  "we  believe  thnt  the  court  intended  to  bo  no 
further  tlian  to  hold  that  section  22  does  not 
make  unlawful  possession  of  liquor  acquired  be- 
fore January  Ist    •    •    •  *• 

If  the  proseoutlng  attorneys  can  easily 
gather  the  "predominent"  idea  of  the  oplnlm 
and  the  class  of  liquors  the  court  had  in 
mind,  it  ought  not  to  be  necessary  to  add  tc 
what  has  been  said,  and  we  woidd  not  do 
so  except  for  the  great  public  interest  in- 
volved in  the  proper  construction  of  this  law 
and  the  manifest  error  into  which  the  pub- 
lic has  fallen  in  its  understanding  of  our 
first  opinion.  The  petition  correctly  reviews 
the  opinion  in  saying  the  '"predominent"  idea 
vrrltten  into  it  is  the  construction  of  the  act 
only  as  to  liquors  lawfully  aoquiied  In  this 
state  prior  to  January  1st  smd  held  for  per- 
sonal use.  That  was  the  only  qnestloa  be- 
fore the  court,  and  none  other  was  intended 
to  be,  or  conld  be,  passed  upon.  The  infor- 
mation charged  that  Eden  obtained  hia  liq- 
uors prior  to  January  1st,  and  held  them  for 
personal  use,  and  not  for  the  purpose  of 
selling;  or  disposing  of  them.  In  other  words, 
the  tnformation  set  forth  a  lawful  possession 
and  a  permitted  use.  Under  such  a  <diarge 
no  question  of  the  construction  of  section  22 
was  Involved,  other  than  to  hold  that  it  ap- 
plied only  to  liquors  acquired  subsequent  to 
January  Ist,  and  hence  was  inoperative  as 
against  liquors  acquired  prior  to  that  date. 
Snch  a  construction,  the  prosecutors  say, 
would  not  be  "a  blow  to  a  rigid  enforcement 
of  the  law."  We  agrfee  with  such  statement, 
and  we  find  nothing  in  the'  oplnlcm,  when 
read  in  connection  with  the  agreed  facts, 
whidi  in  any  way  militates  against  such  a 
view. 

It  is  unfortunate  that  opinions  in  cases  of 
this  character,  involving  the  enforcement  of 
a  law  in  whl«di  tlie  people  of  the  state  have 
taken  such  interest,  should  be  construed 
other  than  by  reference  to  the  facts  before 
the  court  and  the  plain  intendment  of  the 
law  as  to  those  facts.  When  properly  read 
in  the  light  of  the  admitted  facts  and  the 
language  of  the  act,  the  former  oi^nirai  can- 
not offend  against  the  most  rigid  enforcement 
of  the  terms  of  the  act  Ail  the  x>rovi8ions 
of  the  law  are  preserved,  and  offenders  are 
still  subject  to  proseciltion  1:0  the  same  ex- 
tent and  for  the  s&me  causes  now  as  at  any 
other  time  since  the  law  became  effective. 
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The  only  qnestion  InTOtrad  in  the  Eden 
case  subsequent  to  the  time  this  law  wmt  In- 
to effect  yras  his  Intent  to  make  personal  use 
of  his  liquor  either  by  personal  consnmptloa 
or  by  gifts  to  guests  In  Ills  own  home.  The 
law  not  only  falls  to  make  such  a  use  a 
violation  of  Its  terms,  but  by  exact  language 
permits  It  How,  then.  If  he  obtained  his 
liquors  lawfully  and  Intended  to  put  them 
only  to  i.  permitted  use,  could  his  act  In  any 
sense  be  termed  a  violation  of  the  law?  We 
asaln  rrfterate  what  the  prosecuting  attor- 
neys  are  pleased  to  refer  to  as  the  "predom- 
Inent"  idea  In  the  former  (pinion,  that  the 
possession  of  liquors,  lawfully  obtained  prior 
to  January  Ist,  and  held  only  for  personal 
use,  is  not  a  violation  of  the  law,  and  no 
language  of  the  former  «^lnIon  can  be  con- 
strued as  dcstroj-lng  the  vital  force  of  sec- 
tion 22,  or  of  other  sections  relating  to  the 
quantity  of  liquor  lawfully  obtainable  sub- 
sequent to  that  date.  As  &ald  in  State  v. 
Intoxicating  Liquors,  169  Pac.  88,  filed  July 
29th,  liquors  obtained  prior  to  January  1st 
do  not  offend  agaiust  the  law  when  retained 
only  for  a  personal  or  permitted  use,  but  do 
so  offend  when  retained  for  a  commercial 
use. 

These  observations  as  to  the  purpose  and 
effect  of  our  original  opinion  will,  we  think, 
make  our  construction  of  the  law  so  plain 
as  to  the  question  involved  that  no  necessity 
now  arises  for  a  rehearing,  and  the  same  is 
denied. 

MOUNT,  ELMS,  PARKBB,  MAIN,  CHAD- 
WICK,  HOLOOMB,  and  BAU8MAN,  JJ. 
concur. 

PUIXERTON,  J.  (dissenting).  I  think  the 
ruling  announced  in  tbe  first  oirlnlon  wrong 
even  as  limited  In  the  foregoing.  I,  there- 
fore, think  the  petition  for  rehearing  should 
be  granted. 


HOT  et  nx.  V.  BURK  et  uz.    (No.  13306.) 

(Supreme  C!oart  of  Washington.    Aug.  16, 
1916.) 

1.  IdMrrATioN  o*  Actions  «=»1(XK13)— Cok- 
puTATioN  OF  Period  —  Fkaud  —  Consthuc- 

TIVE   NOTICII. 

Kern.  &  Bal  Code,  }  159,  providing  that  a 
fraud  Bctiou  must  be  commenced  within  three 
years  after  the  fraud  is  discovered,  bars  such 
an  action  .if  plaintiff  had  reasonable  opportunity 
to  discover  the  fraud  more  than  three  years  pre- 
vious. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent.  Dig.  {  492;  Dec. ,  Dig.  «=> 
100(13).! 

2.  LiMiTATioir  or  Actions  «=»100(13)— Com- 

FUTATIOW     OF     PbBIOD — ^FraUD — CoHSTKUO- 

TivB  Notice. 
An  actioB  against  the  vendors  of  land  for 
fraudulent  misrepresentations  as  to  soil  and 
drainage  is  barred  under  the  three-year  limita- 
tiou  statute  (Rem.  &  BaL  Code,  J  169),  by  plain- 
tiffa'  oonstruotiTe  notice  of   the   fraud,  where 


tbef  lived  «n  Ou  huld  fire  years  betsve  Com- 
menoing  suit. 

[Ed.  Note. — ^For  other  coses,  see  Limitation 
of  Actions,  C!ent,  Dig.  {  492;  Dec.  Dig.  <8=» 
100(18).] 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County;  Bert  Linn,  Judge. 

Action  by  F.  C.  Hoy  and  wife  against  D. 
J.  Burk  and  wife.  From  a  Judgtnent  sus- 
taining a  demurrer  to  the  complaint,  the 
plaintiffs  appeal.    Affirmed. 

L.  C.  Jesseph,  of  ColviUe,  for  appellants, 
'oochford  &  Wilson,  of  Ckdville,  for  respond- 
ents. 

BAUSMASN.  J.  This  is  an  action  In  dam- 
ages for  fraudulent  representations  to  plain- 
tiffs, purchasers  of  land.  The  case  comes 
here  upon  demurrers  sustained  to  a  complaint 
relating  that  In  February,  1910,  plaintiffs,  of 
Spokane,  unfamiliar  with  Stevuis  county, 
were  Induced  by  defendants  to  purchase  there 
two  tracts.  Examining  the  larger,  they 
found  It  low,  wet,  swampy,  and  of  little 
value  unless  drained,  but  of  its  soil  they 
could  not  then,  on  account  of  snow,  make  ex- 
amination. Thereupon  the  defendant  hus- 
band represented  that  this  land  lay  within  a 
drainage  district,  of  which  be  was  commis- 
sioner and  for  which  there  was  under  way 
a  drainage  system  aufflclent  to  .briug  tills  and 
other  lands  to  arable  condition  and  beyond 
subsequent  overflow  within  the  current  year; 
that  the  soil,  which  was  from  6  to  15  feet 
deep, 'would  raise  125  bushels  of  oats  to  the 
acre,  with  freedom^  from  frost  besides.  At 
the  same  time  he  exhibited  a  map  of  the 
drainage  project  with  its  plans  of  public 
record.  On  these  things  plaintiffs  relied,  pay- 
ing 916,000,  part  in  casn  and  part  by  mort- 
gage, and  immediately  taking  possession. 
The  land  had  proved  entirely  too  shallow, 
raised  but  25  bushels  of  oats  to  the  acre,  and 
suffers  heavy  frosts,  while  since  1911,  when 
the  drainage  system  was  constructed,  there 
has  been  An  overflow  of  from  1  to  3  feet,  last- 
ing until  June,  and  rendering  the  land  so 
unfit  for  cultivation  that  it  is  worth  not 
above  $6,000.  Allegations  folloir  of  willful 
falsity  in  the  representations.  However,  It 
is  not  denied  that  a  system  was  Installed,  nor 
is  it  asserted  that  anything  was  done  to 
prevent  plaintiffs  from  making  their  own 
estimates  from  the  public  plans,  or  of  pro- 
curing the  views  of  engineers  or  others  ex- 
perienced In  drainage.  Finally  the  complaint 
conceded  that  when  the  purchase  mortgage 
was  foreclosed  plaintiffs  made  no  defense, 
but  suffered  the  land  to  be  s<^.  A  cause 
of  action  on  this  showing  Is  doubtful  Indeed, 
but  the  statute  of'  Umltatious  at  all  events 
was  properly  invoked. 

[1, 2]  This  suit  was  not  begun  until  April, 
1915,  yet  plaintiffs  have  been  living  on  the 
land  slAce  the  early,  part  of  1910.  To  be 
sure,  they  relate  that  it  was  not  until  May 
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or  Jnne,  1912,  that  they  discorered  the 
fraud,  but  this  la  an  Idle  assertion,  even  If 
we  should  consider  the  representations  more 
than  mere  estimates  or  opinions.  Plaintiffs 
had  a  fair  chance,  more  than  three  years  be- 
fore suit,  to  test  the  soil,  and  as  for  the 
drainage  system  they  could,  even  as  early 
as  the  autumn  of  1911,  view  that  Installed. 
It  will  not  do  to  say  that  they  did  not  sooner 
have  reasonable  opportunity  to  discover  the 
fraud  they  complain  of,  and  if  they  did  have 
reasonable  opportunity,  they  are  barred 
by  the  Interpretation  we  have  long  placed 
upon  section  159  of  our  Code,  respecting  the 
three-year  period  after  discovery  of  a  fraud. 
Deertng  v.  Holcomb,  26  Wash.  ^,  598,  67 
Pac.  240,  561,  followed  in  Irwin  v.  Holbrook, 
32  Wash.  349,  357,  78  Pac.  360,  and  McDon- 
ald V.  McDougall,  86  Wash.  339,  150  Pac. 
625.  What  was  said  In  the  Holbrook  Case 
may  well  be  said  here,  that  plaintiff  was  liv- 
ing where  these  things  occurred,  had  easy 
access  to  the  sources  of  Information,  and  was 
of  ordinary  Intelligence.  He  had  every  rea- 
son to  make  Investigation  promptly,  and  not 
a  single  means  of  finding  out  things  for  him- 
self was  withheld  from  him. 
Judgment  affirmed. 

MORRIS,   C.  J.,   and   HOLCOMB.  MAIN, 
and  PARKER,  JJ.,  concnr. 


CLABK  V.  CLARK.     (No.  13464.) 

(Supreme    Court   of    Washlagtoit.     >Aug.    14, 

1916.) 

1.  DivoBCB  ®=»184(3)   —  Appeal  —  Scope  of 
Review— Tbial  Db  Novo. 

Since  an  action  for  divorce  la  triable  de  novo 
on  the  whole  record  on  appeal,  it  is  Immaterial 
whether  findings  of  fact  by  the  court  below  sup- 
port its  decree. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  g  570;   Cec.  Dig.  «=»lg4(3).) 

2.  Appeal  Ann   E^rkob  «=>934(l).~PBESTntP- 
TioN — Decbeb  of  Loweb  Coubt.  • 

The  court  on  appeal  must  accept  the  decree 
of  the  court  below  as  correctly  speaking  the 
judgment  of  such  court. 

[Ed.  Note.>-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3777,  3780,  3781 ;  Dec  Dig. 
«=»934(1).] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Suit  by  Ethel  Clark  against  David  A. 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

H.  E.  Foster,  of  Seattle,  for  appellant 
Mile  A.  Boot,  of  Seattle,  for  respondent 

MOBBIS,  O.  J.  t1]  Action  for  divorce. 
Appellant's  chief  contention  seems  to  be  that 
the  findings  of  fbot'do  not  support  the  de- 
cree. This  Is  Immaterial,  since  the  case  Is 
not  here  on  the  findings  alone,  but  is  to  be 
tried  de  novo   upon  the  whole  record,  our 


statute  piovldiDg- that,  upon  appeal  h>  cases 
of  this  character  this  court  shall  be  possess- 
ed of  the  whole  case  as  fully  as  the  lower 
court  was,  and  shall  render  Judgment  ac- 
cording to  the  real  flierlts  of  the  confaroveiBy. 

We  are  then  to  examine  first  the  complaint 
to  aacert^ln  If  cause  for  divorce  be  definitely 
stated,  and  then  the  proof  to  adjudge  U  such 
cause  be  established.  The  respondent  al- 
leged three  causes  of  action;  cruelty,  non- 
support,  and  infidelity.  A  cross-oomplalnt 
was  filed,  alleging  desertion,  gross  Impro- 
prieties, and  oruelty.  Admittedly  sufficient 
cause  was  stated  botb  In  the  complaint  and 
in  the  cross-complaint  to  sever  this  marital 
relation,  and  it  is  only  necessary  to  examine 
the  record  to  asoertaiii  which  cause,  tf  any, 
has  been  proved.  We  have  done  so,  and  find 
ample  ground  to  sustain  the  decree.  As  was 
lately  said  in  Hawley  v.  Hawley,  157  Pac. 
1180,  no  good  purpose  can  be  served  in  re- 
citing the  evidence  in  divorce  cases.  It  is 
Plough  to  state  the  conclusions  reached 
without  the  nauseating  detail  so  frequently 
found  in  cases  of  ttiis  character. 

The  parties  are  parents  of  a  female  child 
of  the  age  of  five  years.  The  custody  of  this 
child  was  divided  between  the  parents  of 
respondent  and  the  sister  of  appellant  until 
September  1,  1917,  wheu  It  was  decreed  that 
the  parents  of  respondent  should  have  such 
custody  during  the  school  year  and.  the  sla- 
ter of  appellant  during  the  summer  vaca- 
tions, the  decree  fixing  the  amount  to  be 
paid  each  of  these  parties  during  the  peri- 
ods of  such  custody.  We  are  satisfied  that 
utwler  the  circumstances  such  disposition  of 
'the  custody  of  the  minor  child  is  a  wise  oue. 
and  for  the  best  interests  of  the  child. 

[2]  Some  question  is  raised  by  respondent 
as  to  the  decree  incorrectly  awarding  the 
sums  fixed  by  the  lower  court  at  the  conclu- 
sion of  the  hearing.  We  must  accept  the  de- 
cree as  correcUy  speaking  the  lower  court's 
Judgment. 

The  decree  is  affirmed. 

HOLCOMB,  CHADWICK,  arid  PABKBR, 
JJ.,  concur. 


BERGMAN  v.  IDAHO  LIMB  CO. 

(No.  13407.) 

(Supreme  Court  of  Washington.    Aug.  14, 
1916.) 

Principal  ard  Agent  9=963(1)— Tbrks    of 

AattEKVEKT— SiTFFIOIBNaY  OF  EVIUENCB. 

Evidence  held  to  sustain  a  finding  that  the 
selling  agent  of  plaintiff  did  not  agree  with  it 
to  pay  certain  freight  charges  on  the  goods  sold, 
contrary  to  the  usual  trade  custom. 
.  [Ed.  Note,— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  U  106,  110-132 ;  Dec  I>ig. 
<8=»63(1).] 

Department  1.  Appeal  from  Snpttrior 
Court,  SpMcane  County;  E.  H.  Sulllyan, 
Judge. 

Action  by  M.  L.  Bergatan,  ia  the  name  ot 


4s>For  oUiM  CUM  iM  same  topic  and  KSy-MOMBBa  in  aU  Ke;r.Mumbw*d  DlsaaU  sadJUulaxsa 


Digitized  by 


Google 


Waabd 


HtJNTKR  ▼.  BYRON 


703 


and  tor  tbe  benefit'  fit  the  Bwgman  Clay 
Manufiactnrlng  Company,  against  the  Idabo 
Ume  0(XDpany.  Jbdgmeat  for  defendant,  and 
plaintiff  appeahi.    Affirmed. 

F.  W.  Girand,  of  Spokane,  for  appellant 
Twlteliell  &  Wentworth  and  Charles  P.  Lund, 
all  of  Spokane,  for  respondent 

CHADWICK,  J.  This  action  was  brought 
by  M.  Ll  Bergman  for  the  benefit  of  the 
Bergman  Clay  Manufacturing  Company 
against  the  Idaho  Ldme  Company.  The 
Bergman  .Comphny  Is  a  corporation,  the 
stock  of  which  is  owned  by  H.  L.  Bergman 
and  wife,  and  the  principal  officers  and  stock- 
holders of  the  Idaho  .I4me  Company. 

In  the  year  1905,  the  two  corporations  be- 
gan a  conrse  of  dealing  whereby  the  Idaho 
Lime  Company  became  the  selliog  agent  of 
the  products  of  the  Bergman  Clay  Company. 
For  its  services  in  billing  the  goods  and  col- 
lecting accounts,  it  was  allowed  a  commis- 
sion of  6  per  cent,  upon  each  item  of  sale. 
The  record  shows  that  the  products  of  the 
Bergman  Clay  Company  were  sold  under  a 
custom  prevailing  in  that  trade,  f.  o.  b. 
place  of  destination.  Tlie  goods  were  billed 
to  the  customer  and,  on  account  of  the  uncer- 
tainty of  the  amount  of  freight,  the  customer 
paid  the  freight  at  the  place  of  destination. 
The  amount  paid  was  deducted  from  the  bill 
and.  In  turn,  charged  back  to  the  Bergman 
Clay  Company  by  the  Idaho  Lime  Company. 
It  Is  the  contention  of  the  appellant  that 
the  freight  charges,  aggregating  ?10,131.27 
were  improperly  charged  to  the  Bergman 
Clay  Company,  and  that  they  should  have 
been  paid  by  the  customer  or  by  the  lime 
company.  Appellant  relies  upon  an  oral  con- 
tract said  to  hare  been  entered  into  in  the 
year  1905,  whereby  the  clay  company  agreed 
to  pay  the  freight  upon  the  shipments  of 
clay  products  sold  by  it  The  contract  is  de- 
nied by  the  clay  company.  Aside  from  the 
fact  that  a  course  of  business  extending  over 
a  long  period  of  years  Is  shown,  and  the  fur- 
ther fact  that  the  books  of  the  clay  company 
were  experted  by  a  bookkeeper  in  the  year 
1910,  and  no  objection  was  made  by  appel- 
lant to  these  items,  the  court  found  that  ap- 
pellant had  not  sustained  the  allegations  of 
his  complaint,  and  that  no  such  contract  was 
entered  into. 

A  question  of  fact  only.  Is  submitted,  and, 
although  it  is  strenuously  contended  by  coun- 
sel that  the  evidence  of  appellant  and  his 
wife,  who  testified  to  the  contract,  is  to  be 
beliered,  and  the  testimony  of  the  witnesses 
wbo  contradicted  them  Is  to  be  r^ected,  we 
are  of  opinion  that  aK>ellant  has  not  sus- 
tained the  burden  of  proof,  and  that  the  testi- 
mony, when  considered  In  the  light  of  the 
circumstances  which  we  have  noticed,  clearly 
preponderates  in  favor  of  the  Judgment 
The  respondent  set  up,  by  way  of  defense, 
the  entire  business  of  the  two  companies,  the 


one  with  the  other,  oohtendlng  that  ttiere  was 
a  balance  due  and  owing  to  it  from  the  Berg- 
man Clay  Company.  The  court  found,  and 
we  believe  that  its  finding  is  sustained  by 
a  preponderance  of  the  evldeDce,  that  there 
was,  in  fact,  $4,723.37  owing  from  the  day 
company  to  the  lime  company. 

We  find  DO  question  of  law  calling  for  in- 
quiry or  discuseioD.  Wherefore,  for  the  rea- 
sons assigned,  the  Judgment  is  affirmed. 

MORRIS,  0.  J.,  and  MQUNT,  BLLIS,  and 
FULLBRTON,  JJ,  «mcur. 


HUnrnER  v.  BTBON  et  ux.    (No.  13216.) 

(Supreme  Court  of  Washington.    Aug.  14, 
1918.) 

1.  CONTBACTS    S=»35— ExECtmON— SlQNATUBB 

OF  Both  PABTiEfl— NECESsrrr. 
A  oontiact,   edgned  by  one  'party   and   ac- 
cepted by  the  other,  need  not  bear  the  aigsature 
of  the  accepting  party. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {§  171-185;    Dec.  Dig.  ®=>35.] 

2.  CoNTBACTs  €=>138(4)— Legautt  of  Object 
— EsTOPPEt  TO  Plead. 

Where  a  contract  recited  a  consideration, 
defendant  could  not  plead  that  such  considera- 
tion was  recited  for  the  purpose  of  inducing  oth- 
er contracts,  and  was  not  the  true  consideration, 
being  estopped  to  plead  his  own  fraud. 

fEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  fi  689.  000;  Dec.  Dig.  «s>138(4).] 

8.  CORTBAOTS  <Sb>188(1)— IkdAI.lTT  OF  ObJEOT 

— EaTOFTKI.  TO  Plbad. 
In  such  case,  where  plainti£  claimed  that 
the  consideration  was  services  performed,  she 
was  not  estopped  to  assert  full  payment  there- 
of, although  she  knew  of  defendant's  fraudu- 
lent °  purpose.^  since  she  did  not  entertain  any 
deceitful  motive. 

[Ed.   Note.— For  other  cases,  see   Contracts, 
Cent.  Dig.  {  681;   Dec.  Dig.  <®=»138a).] 
4.  CoNTRACT-s  iS=3oO(1)—Bbeach— Actions  — 

EvrOENCE— SUPFICIENCT. 

Where  plaintiff  produced  a  contract  where- 
in defendant  acknowledged  receipt  of  the  con- 
sideration end  agreed  to  repay  it,  if  plaintiff 
failed  to  secure  the  land  for  which  the  con- 
tract was  made,  and  showed  that  she  had  failed 
tlirongh  no  fault  of  hers,  she  made  a  prima  fade 
case. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
dent.  Dig.  $$  1819,  1822,  1823;  Dec.  Dig.  «=> 
850(1).] 

Department  1,  Appeal  from  Superior 
Court,  King  County;   Everett  Smith,  Judge. 

Action  by  Nellie  Hunter  against  C.  L. 
Byron  and  wife.  Judgment  for  plaintiff  in 
part  and  defendants  appeal.    Affirmed. 

P.  V.  .Davis,  of  Seattle  for  appellants. 
F.  B.  Brlghtman  and  Arthur  &.  Campbell, 
botb  of  Seattle^  for  respondent. 

ELXiIS,  J.  Plaintiff  sued  on  two  causes 
of  action.  The  canae  was  tried  to  the  court 
without  a  Jury. 

With  the  second  cause  of  action  we  are  not 
c<mcerned,  since  the  court  made  no  findings 
and  entered  no  Judgment  thereon  and  plain- 
tiff has  not  appealed. 
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For  her  first  o&nse  of  actloa  plaintiff  alleg- 
ed tbat  on  May  1,  ldl4,  she  entered  Into  a 
written  contract  with  the  defendant  0.  li. 
Byron,  acting  for  himself  and  the  marital 
community  consisting  of  himself  and  defend- 
ant Minnie  Byron,  whereby  he,  in  considera- 
tion of  $1,000,  agreed  to  secure  for  plaintiff 
title  from  the  United  States  to  certain  de- 
scribed lands;  that  in  the  contract  Byron 
acknowledged  receipt  of  $fiOO  of  the  agreed 
consideration  and  was  to  receive  the  other 
$500  when  plalutifl  received  patent  for  the 
land;  that  in  the  contract  Byron  further 
stipulated  that  if  through  no  fault  of  her 
own,  plaintiff  failed  to  secure  title  to  the 
land,  he  would  repay  to  her  all  moneys  he  bad 
received  under  the  contract  It  is  further 
alleged  that  through  no  fault  of  her  own 
plaintiff  is  unable  to  obtain  title  to  the  land ; 
that  she  has  demanded  the  return  of  the 
$500 ;  that  defendants  have  refused  to  repay 
any  sum  except  $00;  and  that  there  is  due  to 
plaintiff  $440  on  this  first  cause  of  action. 
Defendants  answered,  denying  any  indebted- 
ness to  plaintiff,  and  as  an  affirmative  defense 
alleging  that  on  April  20,  1914,  the  parties 
entered  into  a  written  contract  in  terms  the 
same  as  that  set  up  in  the  complaint,  save 
that  the  sum  paid  by  plaintiff  on  the  execu- 
tion of  the  contract  and  receipt  of  which  by 
defendant  was  therein  acknowledged  was 
$150,  the  balance  of  $850  to  be  paid  when 
patent  issued.  It  la  further  alleged  that  long 
prior  to  the  time  when  patent  could  have 
been  secured,  plaintiff  became  dissatisfied 
and  defendant,  C.  L>.  Byron  repaid  to  her  the 
sum  of  $150  on  her  request  Plaintiff  replied, 
admitting  the  execution  of  the  contract  set 
up  in  the  affirmative  defense,  and  alleging 
that  it  was  canceled  by  the  substituted  con- 
tract of  May  1,  1914,  pleaded  In  the  com- 
plaint The  court  found  for  plaintiff  on  the 
first  cause  of  action,  and  entered  Judgment 
thereon  in  her  favor  for  $350  and  costs.  De- 
fendants appeal. 

The  several  assignments  of  error  are  all 
directed  to  the  claim  that  the  evidence  does 
not  sustain  the  findings  and  Judgment.  The 
court  found,  in  substance,  that  the  contract 
of  April  29th  was  superseded  by  that  of  May 
1st,  and  that  of  the  $500  mentioned  In  the  lat- 
ter as  paid,  $150  was  paid  in  money  and  $350 
by  services  rendered  by  respondent  in  obtain- 
ing other  locators  for  appellant  C.  I*  Byron ; 
that  respondent  had  been  unable  to  obtain 
title  to  the  land,  and  that  appellant  Byron 
had  repaid  her  the  sum  of  $160  and  no  more. 

[1]  The  evidence  is  clear  that  the  contract 
of  May  1,  1914,  was  not  signed  by  respond- 
ent but  it  is  equally  dear  that  it  was  deliver- 


ed to  her  by  O.  Xi.  Byton,  and  tbat  it  was  ac- 
cepted by  hex.  Havinc  oocq^ted  it  her  own 
signature  wa«  not  «afienttftL  It  was  also  dear 
tliat  resqiondeat  abeat  the  ttoe  of  the  traiuac- 
tlon  here  Involved,  did  considerable  work  for 
Byron  in  securing  other  locators,  under  an 
agreement  with  him  to  pay  her  for  so  doing. 
This  was  admitted  by  Byron  in  bis  own  testl- 
m<my,  but  he  claims  to  have  paid  her  for  all 
such  services.  The  evidence,  however,  Is  far 
from  convincing  that  he  ever  paid  her  any 
sum  in  excess  of  the  $180,  which  he  admits 
she  paid  to  his  attorney  in  connection  with 
her  own  location.  ' 

[2, 3]  Appellants'  main  defense  was  that 
the  contract  of  May  1,  1914,  was  given  re- 
spondent solely  to  use  in  inducing  other  lo- 
cators to  make  cash  payments  of  $500  eacli 
by  leading  them  to  believe  that  she  herself 
bud  paid  that  sum  for  securing  her  own  loca- 
tion. It  is  true  that  Byron  and  an  attornej 
Whom  he  bad  employed  in  making  locations 
in  the  Rosebnrg  district  in  Oregon  so  testi- 
fied. It  Is  also  true  that  respondent  frankly 
admitted  that  Byron  suggested  such  use  of 
the  contract  at  the  time,  and  that  she  after- 
wards so  used  it,  but  she  denied  emphatically 
that  such  was  Its  sole  purpose.  The  trial 
court  was  of  the  opinion,  and  so  are  we, 
that  appellant  should  not  be  permitted  to 
defeat  his  own  solemn  written  contract  by 
saying  tliat  it  was  given  solely  for  this 
fraudulent  and  deceitful  uiie.  He  is  estopped 
thus  brazenly  to  assert  bis  own  covinous  pur- 
pose. No  such  estoppel  can  be  invoked 
against  respondent  She,  at  least,  admits 
no  deceitful  motive.  If  in  fact  she  paid, 
either  in  money  or  services  or  both,  the  sum 
of  $500,  her  use  of  the  contract  to  secure 
other  locators  contained  no  element  of  fraud 
or  deceit 

[4]  Bespondent  made  a  prime  facie  case 
when  She  produced  the  contract  of  May  1, 
1914,  in  which  Byron  acknowledged  receipt 
of  the  $500  and  agreed  to  repay  it  if  she  fail- 
ed to  secure  the  land,  coupled  with  the  evi- 
dence that  she  had  so  tailed  through  no 
fault  of  hers.  The  very  character  of  appel- 
lants' main  defense  shows  a  moral  obliquity 
which  weakens  the  credibility  of  his  entire 
defensive  testimony.  While  respondent's 
testimony' was  not  entirely  dear,  it  was  not 
so  tainted. 

We  find  no  sndi  preponderance  of  evidence 
against  the  court's  findings  as  to  fumish  a 
warrant  for  disturbing  them. 

Judgment  affirmed. 

MORRIS,  O.  J.,  and  MOUNT,  CHADWICK, 
and  FULLERTON,  JJ.,  concur. 
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In  M  KEITH'S  BSTATB.     (S.  F.  7e8&) 

(SupreiM  Court  of  California.    Aug.  10,  1916. 
Rehearing  Denied  Sept  7,  1916.) 

Wills   «s»130— Ox<oaBAPHio   Wuxs— Dbieo- 

nVBLT   EXBCUTKD   InSTBUMENT  —  SXFABATE 

Papeb. 
Air  unngned  writing  by  testator  upon  sepa- 
rate tbeetB  of  paper  containing  directions  to 
kia  eswcator,  not  written  animo  testandi,  is  not 
adndsaible  to  probate  as  part  of  an  olographic 
wili  already  admitted,  Bithongh  found  after  tes- 
tator'a  death  held  together  with  the  will  by  a 
liiigie  metal  clip  in  a  sealed  envelope,  indorsed 
with  testator'a  handwriting  as  his  last  will  and 
testament. 

[Ed.  Not«w— For  other  cases,  see  Wlls,  Cent 
Dig.  H  836,  338-840;   Dec.  Dig.  «s>130.1 

Department  2.  Appeal  from  Superior 
CMirt,  City  and  Ooun^  at  San  Franclaco; 
J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  John  M. 
Keith,  deceased.  Upon  offer  by  executor 
of  an  additional  writing  as  part  of  testator's 
will.  Decree  admittlog  the  paper  to  probate 
appealed  from.    Beversed. 

John  L.  McNab,  QaTln  McNab,  Nat 
Scbmnlowltz  and  B.  P.  Henshall,  all  of  San 
Fiandsco,  for  appellants.  Sidney  Schleslng- 
tt,  of  San  Francisco,  for  respondent 

HENSHAW,  J.  Deceased  left  an  olograph- 
ic will  wbldi  was  admitted  to  probate.  It 
was  duly  executed  and  made  disposition  of 
a  large  estate.  It  named  J.  J.  Mack  of  'San 
Frandaco  as  executor  without  bonds.  Sub- 
sequently J.  J.  Mack  offered  for  probate  an 
ouslgned  writing  of  the  testator's,  in  form 
as  follows: 

..M    T  T  t,    w  "**"<*  3rd,  1913. 

"Mr.  J.  J.  Hack: 

"I  have  made  a  will  and  have  named  you  as 
exicutor  without  Botids  and  giving  you  (10) 
ten  year  to  settle  np  my  eetate  and  longer  if 
you  find  it  necessary. 

"I  have  left  Some  three  hundred  thousand 
dollars  to  my  r«latives,  to  be  divided  np  and 
given  to  each  one  as  directed  in  my  wUl.  I 
have  only  Six  Brothers  and  Sisters  to  give  any- 
thing to  and  I  think  fifty  thousand  is  all  any 
of  them  will  be  able  to  handle  to  advantag. 

"As  I  am  giving  One  hundred  and  fifty  thou- 
sand to  the  State  University  to  erect  a  memorial 
to  the  memory  of  Mrs.  Keith  I  have  abandoned 
any  idea  to  giving  to  an  old  Womans  Home 
or  any  other  home  for  anyone.  As  this  will 
cot  out  a  great  amount  of  tlie  work  ctmtemplat- 
«  by  me  1  direct  or  think  from  the  present  out- 
look that  you  should  be  paid  for  your  Services 
as  Admimstrator  fifty  ($50,000)  thousand  dol- 
lars. If  I  should  have  anything  left  after  mak- 
m  all  payments  and  bequeat  I  am  not  sure 
TOt  what  I  care  to  have  done  with  It" 

This  writing  was  offered  for  probate  as 
a  part  of  the  will  of  the  deceased  which  had 
already  been  admitted  to  probate.  It  was 
written  upon  two  sheets  of  paper.  The  na- 
ture of  its  discovery  and  the  reason  why 
it  was  not  originally  offered  for  probate  as  a 
part  of  the  olographic  will  Is  explained  In 
the  testimony  of  Mr.  Mack,  executor,  as 
follows: 


'"nat  the  two  pages  now  offered  fbr  probata 
were  found  in  the  same  envelope  with  the  thrM 
sheets  which  had  theretofore  oeen  admitted  to 

arobate  as  the  last  will  and  testament  of  John 
[.  Keith;  that  the  five  sheets  were  held  together 
by  a  metal  clamp  or  clip;  that  he  discarded 
these  two  sheets  now  offered  for  probate,  be- 
lievinjr  tlie  same  to  be  merely  a  personal  let- 
ter, advising  him  of  the  wishes  of  the  deceased; 
that  his  attorney  likewise  advised  him  that  the 
sheets  were  not  a  part  of  the  will,  but  were 
merely  an  unsigned  letter;  that  several  days 
later  he  brought  the  matter  to  the  attention  of 
his  counsel,  and  that  some  months  subsequently 
his  attorney  concluded  that  under  the  decision 
of  this  court  in  the  Estate  of  Merryfield,  167 
Oal.  720,  141  Paa  250,  it  constituted  a  portion 
of  the  will." 

And  stlU  further  Mr.  MaCk  teatlBed  that 
after  the  death  of  Keith  be  found  In  his 
apartments  a  sealed  envelope  bearing  in- 
dorsement In  the  handwriting  of  Kettb: 

"My  last  will  and  testament  John  M.  Kdth, 
Bakersfield,  March  3,  1913,  John  M.  Keitii." 

Within  tbe  envelope  were  paper  writings 
of  the  testator,  held  together  by  a  single  met- 
al Clamp  or  clip.  The  first  of  these  in  order 
was  the  unsigned  letter  to  Mr.  Mack,  coo- 
alsting  of  two  pages.  Next  in  order  were 
tl>ree  pages,  each  page  signed  by  the  testator, 
and  the  three  constituting  the  olographic 
wlU  as  originally  admitted  to  probate.  The 
court  admitted  the  unsigned  letter  to  pro- 
bate "as  a  part  of  the  will  already  admit- 
ted," and  from  its  decree  so  doing  this  ap- 
peal is  .taken. 

Standing  alone,  It  to  not  disputed  but  that 
the  two  pages  admitted  as  a  pait  of  the  will 
of  Keith  were  not  executed  with  the  formali- 
ties required  by  law.  It  was  not  signed  by 
the  testatw.  Nevertheless  the  argument  was 
advanced  and  ad(H>ted  by  the  judge  in  pro- 
bate that  although  the  letter  to  Mr.  Mack 
was  written  last,  stUl — 
'in  contemplation  of  law  the  entire  document 
was  a  literary  unit  and  an  indivisible  legtii  en- 
tity.   ♦    •    •    It  was  virtually  a  single  act" 

If  these  two  writings  are  to  be  Judged 
from  their  ctmtents,  ex  vlscerlbuB  suis,  no 
one  would  doubt  but  that  the  executor's  first 
conviction  ttiat  the  unsigned  letter  addressed 
to  him  formed  no  i>art  of  the  will,  and  was 
merely  a  note  of  personal  advice,  was  per- 
fectly sound.  It  is  manifest  that  the  i»sta- 
tor  knew  of  the  requirements  governing  the 
execution  of  an  olographic  will,  and  was 
careful  to  see  that  no  doubt  could  be  raised 
as  to  the  due  execution  of  his  own  will. 
This  is  shown  by  his  care  in  afilxing  his  sig- 
nature to  each  page  thereof.  His  failure  or 
refusal  to  perform  a  similar  act  of  signing 
the  personal  letter  might  well  be  viewed  as 
a  precaution,  to  prevent  the  taking  place  <«C 
exactly  that  which  here  has  taken  place — the 
admission  of  this  letter  to  probate  as  a  part 
of  his  will.  StUI  further,  upon  the  face  of 
the  letter  It  nowhere  discloses  an  Intent  that 
it  should  be  read  and  construed  as  a  part 
of  his  will  Thus,  there  is  no  reference  to 
it  in  the  wili  its^  and  the  letter  uses  no 


fc»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  aod  Indexes 
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language  t»  Indicate  that  the  writer  contem- 
plated that  It  should  be  construed  as  part 
of  his  will.  First,  there  Is  an  absence  of  sig- 
nature. Ne.xt,  there  Is  express  reference, 
not  to  the  making  of  a  will,  but  to  a  will 
already  comjdetely  made — "I  have  made  a 
wUl."  The  only  language  which  by  any 
stretch  of  Imagination  can  be  said  to  Indi- 
cate evrai  a  testammtary  Intent  Is  found  In 
that  sentence  where  the  writer  says: 

"As  this  will  cut  out  a  great  amount  of  the 
work  contemplated  by  me,  I  direct  or  think, 
from  the  present  outlook,  that  you  should  be 
paid     for     your     services     aa     administrator 

Iso.ooo." 

Bnt  apparently  this  language  Is  designed- 
ly guarded,  to  forbid  the  possibility  of  its 
being  construed  as  testamentary  in  charac- 
ter. He  does  not  direct— he  directs  or  thinks. 
He  does  not  think  that  the  administrator 
Should  receive  $50,000,  but  thinks  "from  the 
present  outlook"  he  should  receive  that  sum. 
The  Internal  evidence  of  the  two  documents, 
then,  we  repeat,  standing  alone.  Is  well-nigh 
conclusive  to  the  efTect  that  the  testator  be- 
lieved that  he  had,  in  the  three  pages  of 
writing  originally  admitted  to  probate,  ex- 
ecuted a  full  and  complete  will,  and  that 
in  the  personal  letter  to  his  friend  Mack 
he  clearly  expressed  this  belief;'  for  that 
letter  makes  explicit  declaration  of  the  fbct 
that  the  testator  had  made  a  will,  and  con- 
tains nothing  bearing  the  inference  that  be 
assumed  that  his  personal  communication 
to  his  friend  was  to  be  considered  as  a  part 
of  that  will.  Oases  are  numerous — they  do 
not  require  spedflc  reference — where  courts 
have  gone  to  lengths  In  upholding  as  valid 
written  dispositions  of  property  which  those 
courts  could  clearly  see  were  designed  to  be 
testamentary  in  character.  But  ha:e  the 
court  in  probate  has  reversed  this  canon  of 
construction,  and  has  forced  upon  the  es- 
tate of  the  testator  a  writing  which  it  has 
decreed  to  be  testamentary,  but  which  mani- 
festly the  testator  himself  did  not  design 
to  be  or  think  was  testamentary  in  character. 
The  reversal  of  this  decree  which  must  fol- 
low could  securely  be  rested  upon  this 
ground  alone,  namely,  that  this  writing,  in- 
complete as  a  will,  bears  overwhelming  evi- 
dence that  It  was  not  written  by  the  deceas- 
ed animo  testandl,  but,  to  the  contrary,  that 
It  was  written,  as  the  executor  most  natual- 
ly  and  properly  concluded  upon  his  first  read- 
big  of  It,  as  a  letter  of  private  information 
and  advice  to  the  man  whom  he  had  named 
as  executor  in  hfs  formal  will. 

But  it  appears  from  the  brief  of  respond- 
ent, wherein  is  embodied,  as  a  part  of  re- 
spondent's argument,  the  opinion  of  the 
learned  Judge  in  probate,  that  direct  and  con- 
duslve  support  lor  the  adjudication  uphold- 
ing the  admission  of  this  letter  in  probate  as 
a  part  of  the  will,  is  found  in  the  decision 
of  this  court  in  Estate  of  Merryfleld,  167  Cal. 
729,  141  Pac.  259.  In  that  case  Mrs.  Merry- 
fleld, an  aged  lady,  left  an  olographic  will. 


It  was  written  on  three  sheets  of  paper  of 
the  same  size  and  character,  and  apparently 
torn  from  the  same  writing  pad.  On  eadi  ot 
the  three  sheets  was  writing  exclusively  of 
the  testatrix,  and  the  writing  of  the  three 
sheets  formed  a  complete  olographic  will,  the 
last  sheet  of  the  three  being  signed.  Tbe 
three  sheets  were  folded  together  in  sequence, 
and  were  kept  in  a  locked  drawer,  where  they 
were  found.  There  was  no  contention  but 
that  the  third  sheet  which  was  signed  was  in 
Itself  a  good  and  complete  olographic  wUL 
The  contention  was  that  the  two  preceding 
and  unsigned  saeets  were  not  a  part  of  this 
will.  The  court  in  probate  found  from  the 
evidence  that  the  three  sheets  did  constitute 
the  will  of  the  deceased.  This  court  declared 
that  the  evidence  was  sufficient  to  sustain  the 
court's  finding,  pointing  out  that  the  sheets 
themselves  were  arraiiged  and  folded  togeth- 
er in  proper  sequence  (in  the  case  at  bar  the 
letter  to  3.  3.  Mack  is  the  first  paper  held  by 
the  cUp) ;  next  that  it  is  not  Ukely  that  the 
testatrix  would  have  folded  these  pages  hi 
order  and  carefully  preserved  them  with  her 
will  If  she  bad  not  Intended  and  believed 
that  they  were  a  corporate  part  of  her  will; 
finally  that  the  fact  that  the  will  was  written 
upon  more  than  one  sheet  of  paper  was  im- 
material, and  herein  it  Is  said: 

"Nor  la  it  necessary  to  support  the  finding 
that  the  several  detached  pieces  of  paper  con- 
stituted one  instrument  that  these  sheets  should 
be  fastened  together  by  mechanical  or  other  de- 
vice" (citing  cases). 

This  last  declaration  says  this,  and  only 
this:  That  It  is  not  necessary  that  several 
detached  pieces  of  paper,  together  formbig 
one  written  instrument,  must  necessarily  be 
connected  together  by  some  mechanical  or 
other  device  beiore  It  can  be  held,  as  a  mat- 
ter of  fact  or  law,  that  they  do  constitute  to- 
gether a  single  Instnunent  We  are  at  pahis 
thus  to  define  the  full  meaning  of  this  lan- 
guage, since  it  appears  from  his  dededon, 
based  upon  this  case,  that  the  learned  Judge 
In  prouate  construed  it  to  mean  that  where 
papers  were  bound  together  by  a  mechanical 
device,  necessarily  and  without  regard  to 
anything  else,  they  did  form  a  part  of  a  shi- 
gle  instrument,  in  this  case  a  wUL 

Certain  cases,  principally  from  Pennsyl- 
vania, are  relied  on  as  affording  additional 
support  to  tue  court's  ruling.  But,  to  begin 
with,  it  may  be  said,  in  the  language  of  one 
of  them,  "In  such  cases  as  this,  precedents 
rarely  afford  aid."  Gaston's  Estate,  188  Pa. 
374,  41  AU.  529,  68  Am.  St  Rep.  874.  Of  the 
cases  which  are  most  relied  on,  one  is  In  re 
Harrison's  Estate,  196  Pa.  576,  46  AtL  888. 
In  that  case  the  testatrix  had  left  a  will. 
She  also  executed  a  writing  upon  the  face  of 
a  sealed  envelope,  as  follows: 

"Six  bonds  for  my  brother  John's  daughters; 
also,  one  for  my  nephew  J. ;  to  be  sold  after  my 
death." 

No  question  whatsoever  arose  over  the  tes- 
tamentary character  of  this  writing  and  it 
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was  admitted' to  probate  as  a  part  of  the  will. 
The  question  wblcta  did  arise  vas  whether 
the  bonds  spoken  of  In  this  codicil  could  be 
snfflciently  identified,  and  the  holding  was 
that  as  the  codicU  was  written  upon  an  envel- 
ope containing  bonda«  it  was  a  fair  inference 
that  the  codidl  bad  reference  to  the  bonds 
within  the  envelope.  But  in  that  case  Chief 
Justice  Green  la  at  pali>s  to  point  out  the 
extraordinary  length  to  which  the  court  of 
Pennsylvania  has  gone  in  nptaoldlng  all  kinds 
of  irregular,  incomplete,  and  Insufficient 
writings  as  constituting  wills,  and  proceeds 
to  review  what  he  calla  "some  of  the  re- 
markable cases  in  which  papers  were  sustain- 
ed as  wUla."  Manifestly  the  determination 
of  tbe  Pennsylvania  court  in  t±tat  case  has 
not  tbe  slightest  bearing  upon  the  question 
befbre  this  court  The  other  case  is  that  of 
Fosselman  v.  Blder,  98  Pa.  158.  There  tbe 
testatrix  left  a  will,  and  among  her  papers 
was  found  a  sealed  enveloiw.  Indorsed  In  her 
handwriting  thus: 
"Dear  Bella,  this  is  for  you  to  open." 
Within  the  envelope  was  a  promissory  note 
for  92,000,  and  a  paper  written  and  signed 
in  the  handwriting  of  tbe  testatrix  as  fol- 
lows: 

"Lewlstown,  October  2,  1879.  My  wish  is 
for  you  to  draw  this  |2000  for  vour  use  afaonld 
I  die  sadden.    JBSlisabeth  FosaelmBn." 

Here  again  no  question  arose  over  tbe  due 
execution  of  this  writing  as  a  codicil  to  tbe 
will,  nor  over  its  admissibility  to  probate  as 
a  codidl.  Tbe  contention  was  that  testa- 
mentary effect  could  not  be  given  to  it  be- 
cause it  failed  to  describe  with  sufficient  cer- 
tainty the  legatee,  and  the  decision  of  tbe 
court,  which  its  Chief  Justice  described  as 
being  one  of  its  "remarkable  cases,"  was  that 
reference  could  be  bad  to  the  language,  "Dear 
Bdla,  this  is  for  yoa  to  open,"  found  upon 
•the  outside  of  tbe  envel<H)e,  as  serving  to 
identify  this  Bella  as  the  person  to  whom  the 
codidl  gave  tbe  legacy.  This  case  also,  it 
mnst  be  apparent,  la  equally  inapplicable.  In 
ndtber  of  the  Pennsylvania  cases  was  tbe 
question  of  the  due  execution  of  the  paper 
writing  as  a  will  in  controversy.  Here  it  Is 
tbe  sole  question  in  controversy.  In  eadi  of 
tbe  Pennsylvania  cases  tbe  testatrix  duly 
executed  an  Instrument  of  testamentary  diar- 
acter  in  accordance  with  the  law  of  wills. 
In  the  first  of  tbe  cases  the  question  was 
whether  the  property  bequeathed  could  be 
snfflciently  identified.  In  the  second,  tbe 
question  was  whether  the  beneUdary  had 
been  descnoed  with  suffldent  certainty  to 
enable  the  court  to  give  effect  to  the  bequest. 
It  certainly  cafinot  require  more  than  this 
statement  to  establish  tbe  radical  difference 
between  those  cases  and  this,  where  tbe  very 
gist  of  the  controversy  Is  not  over  tbe  mean- 
ing of  a  duly  executed  testamentary  writing, 
bat  whether  tbe  writing  Itself  is  testamen- 
tary, and,  if  testamentary,  whether  it  has  been 


executed  with  tke  fbrmalfties  required  by 
law.  For  tbe  reasons  already  given  It  is 
to  our  minds  clear  tliat  the  writing  address- 
ed to  J.  3.'  Mack  was  not  written  by  the 
deceased  animo  testandi,  nOr  was  it  execut- 
ed with  tbe  formalities  required  to  Justify 
Its  admission  to  probate,  even  If  it  were  so 
written. 

To  the  end  that  respondent  on  this  appeal 
may  have  tbe  full  time  allowed  by  law  after 
the  filing  of  this  opinion  and  dedsion  in 
which  to  petition  the  court  for  a  rehearing' 
of  tbe  matter,  the  Judgment  heretofore  given 
is  set  aside,  and  the  decree  appealed  from  is 
reversed  on  this  date. 

Wo  concur:  LOBIOAN,  J.;  MELVIN,  J. 


FABBAB  V.  STEE2NBBR6H  et  aL  (two  coses). 

(Sac.  2284,  2296.) 

(Supreme  Court  of  California.     July  22,  1916i. 

Rehearing  Denied  Aug.  22,  1916.) 

1.  JUDOMIBNT  «s>120— DBTAULT  —  SntBT  BT 
CLKBK— POWEBS. 

In  entering  default  judgment  as  provided 
by  Code  Civ.  Proc.  |  685,  the  derk  acts  min- 
isterially and  without  Jodidal  fanctiona,  and 
must  conform  strictly  to  tiie  statute^  or  bis 
proceedings  are  void. 

[Ed.   Note.— FoF  other  cases,  see  Judgment, 
Cent.   Dig.  (  210;    Dec.  Dig.  «s»120.) 

2.  JtTDGMBNT  «=»94  —  DBFAtTLT  —  BS«TBT  BT 
CLKBK— Po  WKB8— OBOSS-  COMPLAINT. 

A  so-called  crosa-complalnt,  seeldng  resds- 
sion  of  sale  contract  for  fraud  and  return  of 
money  paid.  Is  not  an  action  arising  on  contract 
for  money  or  damages  only  withm  Code  Civ. 
Proa  i  586^  and  the  clerk's  entry  of  default 
thereon  is  void,  and  may  be  disregarded  or  set 
aside. 

[Ed.  Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  {  153 ;   Dec.  Dig.  <S=»94.] 

3.  Judgment  «=»143(17)— Vaoatiho  Dkfaitlt 

— EXCUSABLK  NBOLECT. 

Vacating  default  entered  on  cross-complaint 
is  justified  where  the  cross-complaint  was  en- 
titled "answer"  and  was  long  and  involved,  and 
the  only  Indication  of  its  character  was  alle- 
gatlMi  of  matter  appropriate  to  a  counterclaim 
as  constituting  a  cross-complaint  especially  in 
view  of  supposed  friendly  relations  of  the  at- 
torneys and  stipulations  for  trial  at  a  later  date 
filed  before  default 

[Bid.   Note.— For  other  eases,  see  Judgment 
Cent  Dig.  i  280;   Dec.  Dig.  «s>143(17).] 

4.  jTinoMBNT  «s»148(17)  —  Bblatiors  wrk 
AovEBSE  Pabtt-^babp  Pkaotices. 

Courts  should  not  encourage  practices  of  at- 
torneys in  securing  defaults  by  misleading  the 
adverse  attorneys  by  labeling  a  cross-complaint 
an  "answer"  and  by  violating  stipulations  for 
trial  on  a  certain  date. 

[Ed.   Note. — For  other   cases,   see   Judgment 
Cent  Dig.  I  290;    Dec.  Dig.  «=>143(17).] 

6.  Judgment    €=»159— Vacating    Default— 

Affidavit— StJFFioiENCT. 
That  an  affidavit  for  vacation  of  default  did 
not  spedfically  allege  that  tbe  attorney  had  no 
knowledge  that  a  pleading  entitled  answer" 
was  in  fact  a  cross-c<Hnplaint  in  time  to  an- 
swer does  not  render  It  insuffident  where  the 
facts  alleged  justified  a  dear  inference  to  that 
effect 

[Ed.   Note.— For  other  cases,   see  Judgment 
Cent.  Dig.  U  310,  812,  313;   Dec.  Dig.  <S=>159J 
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Department  1.  Appeal  from  Superior 
Court,  Shasta  County ;   J.  B.  Barber,  Judge. 

Action  by  Walter  T.  Farrar  against  C.  H. 
Steenbergb  and  another.  From  a  judgment 
for  defendants  on  their  cross-complaint,  en- 
tered by  default,  plaintiff  appeals.  From  an 
order  vacating  and  setting  aside  such  Judg- 
ment, defendants  appeal.  Appeal  of  plaintiff 
dismissed,  and  order  of  vacation  affirmed. 

Hoefler  &  Morris,  of  San  Francisco,  for 
plaintiff.  Edward  J.  Llnforth,  of  San  Fran- 
cisco, for  defendants. 

^HAW,  J.  The  above-entitled  appeals 
arise  out  of  the  same  case.  Xo.  2284  Is  an 
appeal  by  the  defendants  from  an  order  of 
the  superior  court  made  on  July  16,  1914, 
setting  aside  a  default  and  Judgment  thereto- 
fore entered  in  the  case  In  favor  of  the  de- 
fendants against  the  plaintiff.  No.  2295  Is 
an  appeal  by  the  plaintiff  from  the  Judgment 
which  was  vacated'  by  the  order  Involved  in 
the  other  appeal.  It  will  make  for  conven- 
ience and  brevity  to  consider  the  two  ap- 
peals together. 

The  complaint  stated  a  cause  of  action  to 
foredose  a  mortgage  for  the  sum  of  $4,000. 
The  defendants  filed  on  answer,  containing 
allegations  "by  way  of  cross-coreplalnt,"  to 
the  effect  that  the  plaintiff  sold  and  conveyed 
to  C.  H.  Steenbergh  the  tract  of  land  mort- 
gaged, for  the  price  of  $6,000,  that  Steen- 
bergh paid  $2,000  thereon  and  gave  said 
mortgage  as  security  for  the  remainder,  that 
plaintiff  indnced  Steenbergh  to  buy  the  land 
by  false  and  fraudulent  representations  as  to 
'  its  quality  and  character;  that  on  discover- 
ing the  fraud  Steenbergh  offered  to  leconvey 
the  property  and  rescind  the  sale,  and  de- 
manded the  return  of  the  $2,000  paid.  The 
prayer  was  that  the  plaintiff  take  nothing; 
that  the  note  and  mortgage  sued  on  be  de- 
clared void  and  canceled ;  that  the  sale  be 
rescinded;  and  that  Steenbergh  recover  ot 
plaintiff  12,000.  This  document  was  served 
on  the  plaintiff  on  December  1, 1913,  and  was 
filed  on  December  2, 1913.  The  default  of  the 
plaintiff  for  not  answering  the  cross-com- 
plaint indaded  therein  was  entered  by  the 
clerk  on  January  12, 1914.  On  June  1,  1014, 
the  clerk,  on  motion  of  the  defendants,  enter- 
ed Judgment  against  the  plaintiff  for  the 
relief  asked  tn  the  cross-complaint,  as  above 
spedfled.  Plaintiff  moved  to  vacate  this  de- 
fault and  Judgment,  upon  the  grounds:  First, 
that  the  clerk  was  without  Jurisdiction  to 
enter  the  default,  and  that  the  court  was 
without  Jurisdiction  to  enter  the  Judgment; 
second,  tliat  the  default  was  entered  through 
the  mistake.  Inadvertence,  surprise,  and  ex- 
cusable neglect  of  the  plaintiff  and  his  attor- 
neys. The  ooort,  as  above  stated,  granted 
the  motion  and  set  aside  the  default  and 
Judgment. 

[1-3]  The  authority  of  the  clerk  to  enter 
Judgment  on  default  of  a  .party  Is  derived 


from  the  first  subdivision  ot  aectlon  685  of 
the  Code  of  Civil  Procedure.  So  far  as  ma- 
terial It  reads  as  follows: 

"1.  In  an  action  arising  upon  contract  for 
the  recovery  of  money  or  damages  only,  if 
•  •  *  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in 
the  summons,  ot  such  farther  time  as  may 
have  been  granted,  the  clerk,  upon  application 
of  the  plaintiff,  must  enter  the  default  of  the 
defendant,  and  immediately  thereafter  enter 
judgment  for  tibe  amount  demanded  in  tlie 
complaint,  including  the  costs,  against  the  it- 
fendant." 

In  the  performance  of  the  functions  devolv- 
ed upon  him  by  that  subdivision  the  clerk 
acts  ministerially.  He  exerdaea  no  Judicial 
functions,  but  is  only  an  agent  by  whom  the 
Judgment  Is  written  out  and  placed  upon 
the  record.  Consequently,  he  must  conform 
strictly  to  the  provisions  of  the  statute,  or 
his  proceedings  wlU  be  void.  Steams  v. 
Aguirre,  7  Cal.  449;  Kelly  v.  Van  Austin.  17 
Cal.  564;  Wharton  y.  Harlan,  68  Cal.  425, 
9  Paa  727;  GUdden  v.  Packard,  28  CaL  651; 
Wallace  v.  Eldredge,  27  Cal.  497.  It  f(rtlows 
that  he  has  no  authority,  under  this  subdivi- 
sion, to  enter  a  Judgment,  except  in  cases  of 
the  kind  mentioned  therein.  He  has  no  such 
authority  in  an  action  not  of  the  character 
therein  described.  Shay  v.  Chicago  Clock 
Co.,  Ill  CaL  551,  44  Pac  237;  Crossman  v. 
Vivlenda  W.  Co.,  136  CaL  674,  <»  Piac.  220; 
Lacoste  v.  Eastland,  117  CaL. 679,  48  Pac 
1046.  The  subdivision  gives  falm  no  author- 
ity except  In  "actions  arising  upon  contract 
for  the  recovery  of  money  or  damages  only." 
There  may  be  reason  to  doubt  whether  a 
cross-complaint  comes  within  the  scope  of 
the  sttbdivision.  It  .limits  the  authority  of 
the  clerk  to  cases  where  no  answer  has  been 
filed  "within  the  time  specified  in  the  sum- 
mons or  such  further  time  as  may  have  been 
granted."  Service  at  a  croes-complalnt  upon 
a  plaintiff  who  api>ears  .by  an  attorney  is. 
not  made  by  a  summons  to  the  plaintiff,  but 
by  delivery  of  a  copy  of  the  croesH»inpIaint 
to  the  attorney.  Code  Civ.  Proa  H  442,  1015. 
As  there  Is  no  summons  upon  plaintiff,  and 
no  "time  specified  in  the  summons,"  to  look 
to,  It  Is  questionable  whether  the  section  au- 
thorizes a  clerk  to  enter  a  Judgment  against 
the  plaintiff  upon  a  crosa-complalot  in  any 
case.  This  doubt  la  emphasized  by  the  fact 
that  a  claim  for  the  recovery  of  money  only, 
on  a  contract,  express  or  implied,  when  made 
by  a  defendant  against  the  i^alntlff,  consti- 
tutes a  counterclaim  under  section  438  of  the 
Code,  rather  than  a  cross-complaint  under 
section  442,  and  Is  deemed  controverted  with- 
out answer.  Code  Civ.  Proc.  i  462.  But. 
however  this  may  be,  it  Is  dear  that  the 
cause  of  action  set  forth  In  the  cross-com- 
plaint is  not  of  the  character  described  in 
the  subdivision  quoted,  and  that  the  derk 
has  no  authority'  to  enter  Judgment  upon 
such  cause  of  action.  It  is  distinctly  a  cause 
of  action  In  eqqity  to  resdnd  a  contract  «f 
sale,  cancel  a  note  and  mortgage,  and  recover 
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tbe  consideration  paid  by  the  crosa-complain- 
aot  Upon.no  theory  can  It  be  considered  as 
an  action  npon  contract  for  the  recovery  of 
money  only,  ^e  Judgment  entered  by  the 
clerk  was  therefore  void,  and,  "being  void, 
the  court  below  might  disregard  the  entry, 
or  set  It  aside."    Steams  v.  Aguirre,  supra. 

(4]  Hie  question  of  vacating  the  default 
requires  further  confederation.  See  Wharton 
V.  Harlan,  supra.  The  failure  of  the  plain- 
tiff's attorney  to  examine  the  document  serv- 
ed on  him  on  December  1,  1913,  with  suffi- 
cient care  to  perceive  that  It  purported  to 
contain  a  cross-complaint  was,  of  course,  neg- 
ligence on  his  port,  but  that  document  was 
in  itself  dec^tlve.  It  was  labeled  an  an- 
swer. The  acknowledgment  of  service  pre- 
pared by  defendant's  attorney.  Indorsed 
thereon  and  signed  at  his  request  by  the 
plaintiff's  attorney,  described  it  as  "the  with- 
in answer."  It  opened  with  several  pages  of 
prolix  qualified  denials,  in  effect  admitting 
all  the  allegations  of  the  complaint.  Tbere 
followed  this  passage: 

"And  for  a  further,  separate  and  distinct 
cause  of  defense  to  said  action,  and  by  way  of 
cross-complaint  said,  defendants  allege  and  each 
of  them  alleges,  as  follows,  to  wit." 

The  matter  thereinafter  set  forth,  if  suffi- 
cient for  any  purpose,  wonld  have  supported 
a  counterclaim  for  the  $2,000  paid  on  the 
price  of  the  land  as  fully  as  it  would  a  cross- 
complaint  for  specific  equitable  relief.  A 
counterclaim  requires  no  answer.  The  only 
things  whereby  to  distinguish  this  pleading 
from  a  counterclaim  were  the  words  "and  by 
way  of  cross-complaint"  In  the  foregoing  In- 
troduction, and  a  part  of  the  prayer  at  the 
close  of  the  paper.  The  plaintiff's  attorney 
had  previously  favored  the  defendants'  at- 
torney by  extensions  of  time  to  answer.  He 
had  good  cause  to  believe  that  the  relations 
between  them  were  friendly  and  kindly,  and 
no  cause  to  suspect  treachery  or  deceit.  At- 
torneys do  not  usually  take  defaults  against 
opposing  attorneys  with  whom  they  are  on 
friendly  terms,  without  giving  information 
thereof.  Hie  attorneys  had  their  offices  In 
San  Francisco,  and  the  case  was  in  the  supe- 
rior court  of  Shasta  county.  Prior  to  the 
entry  of  the  default  they  had,  apparently 
with  mutual  confidence  and  trust,  signed  and 
filed  a  stipulation  that  the  case  might  be  set 
for  trial  at  the  convenience  of  the  judge  at 
any  time  between  January  20  and  January 
30,  1914.  It  had  been  set  for  January  20th 
by  the  judge,  and  defendants'  attorney  had 
been  Informed  of  that  fact  by  his  opponent. 
Under  all  these  circumstances  we  cannot  say 
that  the  trial  court  abused  its  discretion  in 
holding  that  It  was  excusable  negligence. 
Courts  should  not  encourage  the .  practices 
here  followed  by  the  defendants'  attorney. 

[5]  The  only  other  objection  to  the  suffi- 
ciency of  the  showing  is  that  the  affidavit  of 
plaintifTs  attorney  does  not  expressly  declare 


that  he  did  not  discover  the  fact  that  It  includ' 
ed  a  cross-complaint,  or  that  he  would  have 
filed  an  answer  thereto  If  be  had  known  the 
fact,  or  that  he  was  surprised  by  the  default. 
While  It  Is  true  that  these  statements  are 
not  expressi}'  made,  the  facts  stand  forth  by 
Inference  from  nearly  every  act  of  the  par- 
ties, as  related  In  the  affidavit,  between  the 
1st  of  December,  1913,  and  the  1st  of  June, 
1914,  when  the  judgment  was  entered  by  the 
clerk.  We  shall  not  give  them  In  detail. 
The  court  was  amply  justified  in  Inferring 
from  the  facts  stated  and  not  denied  that  the 
plalntlfTs  attorney  had  failed  to  discover  the 
character  of  the  paper  filed  as  an  answer, 
and  that  his  failure  to  answer  the  same,  or 
to  proceed  earlier  to  attack 'the  «itry  of  the 
default,  was  due  solely  to  Inadvertence,  due 
to  his  Ignorance  of  the  character  of  the  paper 
and  of  the  entry  of  the  default  There  was 
no  abuse  of  discretion  in  setting  aside  both 
the  default  and  the  judgment. 

The  Judgment  which  Is  the  subject  of  the 
appeal  in  No.  2293  was  vacated  by  tihe  court 
below,  and,  as  we  have  concluded  that  the 
order  vacating  It  should  be  sustained,  the 
proi)er  course  for  the  disposition  of  the  ap- 
peal Is  to  dismiss  It,  since  the  judgment  from 
which  It  was  taken  is  no  longer  in  force. 
The  appeal  therefrom  was  taken  after  the 
defendants  had  appealed  from  the  order  va- 
cating the  judgment,  and  was  made  neces- 
sary, as  a  matter  of  prudence,  by  the  contin- 
gency that  the  defendants  might  possibly  be 
successful  in  their  appeal  from  the  order. 
Under  such  circumstances  defendants  should 
not  be  allowed  coats  on  the  dismissal  of  the 
appeal.  • 

The  order  vacating  the  default  and  Judg- 
ment Is  affirmed,  and .  the  appeal  from  said 
Judgment  is  dismissed.  The  plaintiff  wlU  re- 
cover his  costs  on  both  appeals. 

We  concur:   SLOSS,  J. ;   LAWiLOR,  J. 


TANrORAN  V.  TANFOKAN.    (S.  V,  6663.) 
(Supreme  Court  of  California.    Aug.  8,  1916.) 

1.  Pleading  €=»53(2)— Inconsistkncx. 

If  the  pleader  thinks  it  desirable  so  to  do,  as 
where  the  exact  legal  nature  of  the  facts  is  in 
doubt,  or  where  the  exact  legal  nature  of  plain- 
tiff's right  and  defendant's  liability  depend  on 
facts  not  well  known  to  the  plaintiff,  his  pleading 
may  set  forth  the  same  cause  of  action  in  varied 
and  inconsistent  counts  with  strict  legal  pro- 
priety, as  a  cause  for  fraud  and  misrepresenta- 
tion and  for  duress. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  §i  114-117 ;  Dec.  Dig.  «=»58(2).] 

2.  Pleaoino  ®=»360(1)— Election  of  Counts 
— When  Nbcessabt. 

Since  inconsistent  causes  may  be  pleaded,  it 
is  error  for  the  judge  to  require  plaintiff  to  elect 
upon  which,  he  will  rely,  but  plaintiff  has  the 
right  to  produce  evidence  on  all  causes  set  forth, 
whereupon  it  is  for  the  jury  to  say  which  has 
been  sustained,  although  defendant  may  move 
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for  nonsuit  on  any  cause  not  sustained  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Pleadfaifc 
Cent.  Dig.  IS  1199.  1200;  Dec.  Dig.  «»=>369(l)7l 

5.  Afpeai.  and  Ebbob  «=9l039r9)— Habiojms 
Ebbob. 

Erroneoos  requirement  that  plaintiff  elect  up- 
on which  of  two  inconsistent  causes  she  will  re- 
ly is  harmless  where  made  after  all  of  plaintitrs 
evidence  is  in  and  there  is  absolutely  no  evidence 
to  support  the  count  then  discarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  <3ent  Dig.  i  4084;  Dec.  Dig.  €=»10S9(9).] 

4s.  Deeds  «s»190— PrxADiNa. 

Where  a  wife,  after  separation,  seeks  to  set 

aside  a  deed  for  fraud  and  duress,  the  issue  of 

undue  influence,  not  being  pleaded,  is  not  raised. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 

Dig.  i  661;    Dec.  Dig.  «=>190.} 

6.  Afpeal  AMD  Ebbob  «=al72(l)  —  Scope  of 
Review— Waiveb  of  Objections. 

In  a  suit  by  plaintiff  to  set  aside  a  deed  to 
her  former  husband  at  their  separation,  where  it 
was  stipulated  that  they  were  unfriendly  at  time 
of  its  execution,  statement  by  court  that  there 
was  no  issue  of  undue  influence  in  the  case  can- 
not be  objected  to  on  ai>peal,  where  no  objection 
to  it  was  raised  when  it  was  made,  or  offer  to 
amend. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  1070-1073,  10(0-1078; 
Dec.  Dig.  «=»172(1).] 

6.  Ganoeixation  of  Instbuicents  «s»4— Un- 
due Ihflttencb— Actions. 
A  cause  of  action  to  set  aside  a  deed  for 
undue  influence,  and  particularly  for  that  form 
of  undue  influence  which  is  presumed  to  have 
been  exerted  because  of  the  confidential  relation- 
ship of  the  parties,  is  a  cause  of  action  wholly 
separate  from  that  wliicb  would  seek  the  cancel- 
lation of  an  instrument  either  for  fraud  or  for 
duress. 

[E2d.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  g  1;  Dec.  Dig.  ®=»4.] 

In  Bank.  Appeal  from  Superior  Court, 
Marin  County;   Edgar  T.  Zook,  Judge. 

Suit  by  Stella  Tanforan  against  Frank 
Tanforan.  From  a  Judgment  for  defendant 
and  order  denying  new  trial,  plaintiff  ap> 
peals.   Affirmed. 

W.  W.  Sanderson,  of  San  Francisco,  for 
appellant.  Joseph  E..  Hawkins,  of  San  Ra- 
fael (Edward  C.  Harrison  and  Maurice  B. 
Harrison,  botb  of  San  Francisco,  of  coun- 
sel), for  respondent 

HENSHAW,  J.  Plaintiff  sued,  seeking  a 
Judgment  canceling  a  deed  which  she  had 
made  to  her  former  husband,  and  compelllnt^ 
a  reconveyance  to  herself  of  the  property  so 
deeded.  Her  complaint  charged  in  two 
counts.  In  both  it  is  declared  that  the  prop- 
erty so  conveyed  was  her  separate  property, 
owned  by  her  in  fee,  subject  to  a  life  estate 
In  her  mother.  Th\a  by  the  pleadings  is  ad- 
mitted. In  the  first  count  she  charged  that, 
differences  having  arisen  t>etween  herself 
and  her  husband,  they  had  agreed  to  a  sep- 
aration, and  had  further  agreed  that  the  de- 
fendant would  pay  to  the  plaintiff  upon  such 
separation  the  sum  of  $1,000,  and  for  this 


sum  the  plaintiff  would  execute  to  ber  hus- 
tMind  her  deed,  conveying  to  him  all  of  her 
right,  title,  and  interest  in  and  to  the  com- 
munity property.  The  husband,  the  defend- 
ant herein,  caused  the  articles  of  separation 
and  the  deed  to  be  drawn,  and  they  were 
presented  to  her  In  a  notary's  office  for  ex- 
ecution. Plaintiff  said  to  the  defendant  that 
she  was  too  sick  to  read  the  documents,  and 
asked  the  defendant  to  state  what  the  deed 
contained.  The  defendant  then  falsely  and 
fraudulently  represented  to  her  that  the  deed 
was  a  deed  to  the  community  property  which 
she  was  to  execute  in  accordance  with  the 
understanding  of  the  parties.  Believing  this, 
she  did  so  execute  the  deed,  and  thereafter 
discovered  that  the  deed  was  not  a  deed  to 
the  community  property,  but  was  a  deed  to 
all  her  separate  property.  These  false  rep- 
resentations she  relates  were  made  upon  the 
18th  of  February,  1909,  the  date  of  her  ex- 
ecution of  the  deed.  In  her  second  connt 
She  sets  up  that  the  husband  compelled  her 
to  execute  this  deed  of  her  separate  property 
under  dureus,  on  that  day  and  for  several 
days  prior  thereto  threatening  "to  kill  and 
murder  plaintiff  unless  plaintiff  would  ex- 
ecute and  deliver  to  defendant  a  deed  grant- 
ing and  conveying  to  the  defendant  all  her 
right,  title,  interest,  and  estate  In  and  to" 
ber  separate  property,  and  she  alleges  that 
she  was  impelled  to  execute,  and  did  execute, 
this  deed  under  her  fears  caused  by  these 
threats  of  her  husband. 

All  these  matters  were  denied  by  the  bns- 
band,  whose  answer  and  whose  evidence  were 
that  shortly  prior  to  the  18th  of  February  he 
discovered  that  his  wife  was  unfaithful 
They  had  one  child,  a  daughter.  They 
agreed  to  separate.  The  wife's  estate  In  her 
separate  property  was  not  an  estate  In  en- 
joyment, and  consequently  the  wife  was  re- 
ceiving no  immediate  benefit  from  it;  tliat 
his  wife  said  that  she  must  have  money  and 
was  going  to  sell  her  interest;  that  he  said 
if  she  was  going  to  do  this  he  would  give  her 
11,000  for  it  and  hold  the  property  so  that 
their  daughter  might,  la  time,  have  and  en- 
Joy  it;  that  under  these  circumstances,  and 
with  full  knowledge  of  the  deed  and  of  its 
contents,  his  wife  executed  the  deed  and  re- 
ceived the  thousand  dollars.  Subsiequently, 
as  the  husband  and  wife  had  contemplated, 
he  brought  his  action  of  divorce,  and  thea 
gave  to  her  |500  for  her  interest  in  the  com- 
munity property. 

Having  thus  outlined  the  husband's  de- 
fense, we  may  in  similar  manner  set  forth 
tae  testimony  of  the  wife.  She  states  that 
shortly  before  the  execution  of  the  deed 
domestic  trouble  had  arisen,  and  she  and  her 
husband  had  agreed  to  separate.  Her  bus- 
band  told  her  that  she — 

"would  have  to  give  Um  a  deed  to  our  little  girl 
of  what  was  coming  to  me  out  of  my  mother'i 
estate,    I  looked  at  nim  and  said,  'What  did  you 
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my?*  Re  said,  'Before  we  do  any  baslness  in 
settling  ap  onr  estate,  you  have  got  to  deed  to 
me  what  is  cominK  in  your  mother's  estate.'  I 
said:  'Yon  certainly  have  got  your  nerve.  What 
has  what  is  coming  to  me  got  to  do  with  our- 
selves?' And  he  said,  'It  don't  malce  any  differ- 
ence; ^on  have  got  to  deed  to  our  little  girl  what 
is  coming  to  you  from  yonr  mother's  estate.'  I 
did  not  consent  to  it.  He  told  me  he  wouldn't 
give  me  anything  of  the  community  property, 
and  I  said,  'Yon  are  not  to  take  from  me  what 
don't  belong  to  me  (referring  to  my  interest  in  my 
mother's  estate),  and  you  are  not  entitled  to  that 
in  any  way,  shape,  or  form.'  When  he  found 
I  wonldn't  agree  with  him  to  do  anything  on  this 
deed.  I  said,  'You  can  keep  everything  you  have, 
and  I  will  take  everything  in  the  house  that  my 
mother  gave  to  me,  which  will  cover  most  every- 
thing in  the  hoast^  and  I  will  go  home  to  her,' 
and  later  on,  I  tUnk  the  day  after,  he  came  to 
me  and  said,  'Have  yon  decided  to  do  what  I 
want  about  that  property?*  and  I  said:  'No; 
that  property  is  not  mine  to  give  to  anybody. 
Wouldn't  that  be  a  nice  thing  for  my  mother  to 
know  that  I  did  such  a  thing  with  her  property?* 
And  he  said,  'She  will  never  know  anything 
about  it.'  I  answered,  'How  can  I  deed  the 
property  over  to  Xx>retta  without  my  mother 
knowing  ItT  He  answered,  'She  will  never 
know  it.'  When  I  told  him  my  decision,  he  said, 
'I  will  give  yon  $1,000  for  your  share  of  the  com- 
munibr  property  and  $30  a  month  towards  your 
board.  This  community  property  consisted  of  a 
little  home  in  town,  a  little  money  loaned  out, 
hones  and  buggies.  He  aaid,  'I  will  have  the 
separation  papers  drawn.'  I  said,  'You  can  have 
the  separation  papers  drawn  and  bring  them 
home,  and  we  will  read  the  papers  and  talk  them 
over  together,'  and  he  told  me  he  would.  But  he 
did  not  bring  any  papers  over  to  Novato.  He 
made  several  trips  to  San  Rafael  or  the  city,  but 
stated  they  were  not  ready,  as  his  lawyer  was 
very  busy.  He  never  mentioned  the  deed  to  me 
again." 

Her  vendon  of  tbe  liappeningB  at  the  no- 
tary's office  ia  that  her  hnsband  there  gave 
her  two  papers — one  the  articles  of  separa- 
tion, the  other  the  deed.  She  familiarized 
herself  with  the  contents  of  the  former.  She 
looked  at  the  deed  and  said,  "I  can't  stay 
here  long  enough  to  read  it;  I  am  too  tdck." 
Her  husband  told  her  it  was  a  deed  to  the 
community  property,  and  she  took  his  word 
for  it,  and  so  signed  the  paper. 

[1]  At  the  commencement  of  the  trial  the 
court  declared  that  the  two  causes  of  action 
were  necessarily  inconsistent,  and  that  the 
plaintiff  would  ultimately  be  required  to 
elect  upon  which  one  she  stood  before  the 
defendant  put  In  his  case.  Farther  the 
court  stated  that  he  would  not  compel  this 
Section  nntU  plaintiff  had  introduced  all  of 
hier  testimony.  When  this  was  done  and 
plaintiff  had  rested  her  case,  defendant's  at- 
torney moved  that  plaintiff  be  required  to 
elect  npon  which  of  the  causes  of  action  she 
would  stand.  The  court  granted  the  motion, 
and  plalntUTs  attorney  declared  his  election 
to  stand  upon  the  first  cause  of  action,  that 
of  fraud.  Complaint  is  made  of  this,  and 
much  discussion  is  indulged  in  over  the  ques- 
tion whether  or  not  the  counts  are  Inconsist- 
ent, and  whether  or  not,  if  inconsistent,  the 
court  had  the  legal  rig^t  to  compel  an  election. 
Uttle,  however,  need  be  said  apoa->the  matter. 
Our  almpllQed  method  of  pleading,  which  re- 
quires merely  the  statement  of  ultimate  facts. 


will  not  often  render  It  necessary  for  a  com- 
plaint to  charge  In  Inconsistent  counts.  But 
when  for  any  reason  the  pleader  things  It  de- 
sirable so  to  do,  as  where  the  exact  nature  of 
the  facts  Is  In  doubt,  or  where  the  exact  legal 
nature  of  plalntUTs  right  and  defendant's 
liability  depend  on  facts  not  well  known  to 
the  plaintiff,  his  pleading  may  set  forth  the 
same  cause  of  action  in  varied  and  tncon 
slstent  counts  with  strict  legal  propriety, 
Pom.  C!ode  Rem.  f  467 ;  Bemy  v.  Olds,  4  Cal. 
TJnrep.  240,  84  Pac.  216,  21  U  B.  A.  646 
Cowan  r.  Abbott,  82  Cal.  100,  28  Pac.  213 
Rucker  v.  Hall,  106  OaL  426,  88  Pac  962 
Murphy  v.  Crowley,  140  CaL  141,  78  Pac, 
820;  Froemlng  t.  Stockton  Electric  R.  B. 
Co.,  171  Cal.  401,  168  Pac.  712. 

[2,  SI  Since,  then.  Inconsistent  causes  of  ac- 
tion may  be  pleaded.  It  Is  not  proper  for  the 
judge  to  force  upon  the  plaintiff  an  election 
between  those  causes  which  he  has  a  right 
to  plead.  Plaintiff  Is  entitled  to  Introduce 
his  evidence  upon  each  and  all  of  these 
causes  of  action,  and  the  election,  or  In  oth- 
er words  the  decision  as  to  which  of  them 
Is  sustained,  is,  after  the  taking  of  all  the 
evidence,  a  matter  for  the  judge  or  the  jury. 
There  is,  of  course,  a  corresponding  right 
in  the  d^endant  to  move  for  a  nonsuit  upon 
any  of  these  causes  which  may  not  have 
been  adequately  supported  bj  the  evidence. 
Therefore  It  must  be  said  that  the  court's 
ruling  in  forcing  an  election  was  erroneous, 
but  nevertheless  it  was  absolutely  without 
injury.  All  of  plalntUTs  testimony  had  been 
received.  Not  one  word  of  it  substantiated 
the  count  charging  duress.  Plaintiff  could 
not  have  been  injured  by  the  election  to 
abandon  a  cause  of  action  wholly  unsupport- 
ed by  evidence.  The  court,  in  shmrt,  would 
have  been  justified  in  granting  a  nonsuit  as 
to  this  cause  of  action,  and  the  election  in- 
sisted on  in  effect  did  no  more  than  this. 
There  was  left,  then,  to  the  consideration  of 
the  court  the  single  question:  Was  plaintiff 
Induced  to  execute  the  deed  through  the 
fraud  and  deceit  of  her  husband?  The  court 
by  Its  findings  answered  this  question  In  the 
negative,  and  from  the  judgment  which  fol- 
lowed this  appeal  Is  taken. 

[4-1]  Upon  the  appeal  appellant's  attorney 
does  not  argue  with  much  conviction  against 
the  decision  of  the  court  in  the  matter  of 
fraud  and  of  duress.  Indeed,  he  cannot 
well  do  so,  since  the  latter  cause  of  action 
was  wholly  unsupported  by  the  evidence,  and 
the  first  was  decided  against  plaintiff  under 
conflicting  evidence.  He  therefore  shifts  his 
ground  and  advances  with  great  earnestness 
the  contention  that  the  evidence  clearly  es- 
tablishes a  breach  of  trust,  an  abuse  upon 
the  part  of  the  husband  of  the  confidential 
relation  existing  between  himself  and  wife — 
a  gross  advantage  taken  by  the  husband  in 
his  dealings  with  his  wife,  as  evidenced  by 
the  disparity  between  the  price  the  husband 
paid  for  the  property,  $1,000,  and  its  value, 
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wblch  l8  asserted  to  have  been  $1{!,000: 
Wherefore  it  is  said  that  by  virtue  of  sec- 
tion 2235  of  the  (XvU  Code  the  deed  of  the 
wife  should  be  canceled  because  of  the  un- 
due influence  exercised  upon  her  by  her  hus- 
band. That  familiar  Code  section  declares 
that: 

"AH  transactions  between  the  trustee  and  his 
beneficiary  during  the  existence  of  the  trust,  or 
while  the  influence  acquired  br  the  trustee  re- 
mains, by  which  he  obtains  any  advantage  from 
his  beneficiary,  are  presumed  to  be  entered  into 
by  the  latter  without  sufficient  consideration  and 
under  undue  influence." 

In  this  connection  appellant's  attorney 
complains  grievously  of  a  declaration  made 
by  the  court.  The  record  discloses  the  fol- 
lowing: The  court  asked  the  attorney  for 
plaintiff  if  he  would  stipulate  that  the  par- 
ties were  unfriendly  on  the  18th  day  of  Feb- 
ruary, the  day  of  the  execution  of  the  deed. 
It  was  so  stipulated.  Then  st^ld  the  court: 
-  "The  confidential  relation  ordinarily  presumed 
to  exist  between  husband  and  wife  is  not  at  is- 
sue in  this  action.  There  is  no  presumption  here 
of  undue  influence  on  tlie  part  of  the  husband  in 
taking  the  deed  from  his  wife." 

To  this  declaration  no  response  whatever 
was  made  by  plaintiff's  attorney.  It  is  quite 
apparent  that  the  court  by  this  statement 
meant  to  declare  what  it  conceived  to  be  the 
nature  of  the  issues  joined  by  the  parties. 
It  is  entirely  .unjustifiable  to  say  that  the 
court  meant  that  it  would  listen  to  nothing 
touching  the  abuse  of  such  a  confidential  re- 
lation if  such  abuse  were  fairly  within  the 
issues.  If  the  court's  declaration  concerning 
the  scope  of  the  pleadings  and  the  issues  did 
not  meet  the  views  of  plaintiff's  attorney, 
then  was  the  time  for  him  to  have  spoken 
and,  if  necessary,  to  have  amended  his  com- 
plaint and  to  have  charged  by  a  third  count 
the  procurement  of  the  deed  by  undue  influ- 
ence. He  did  not  do  so.  It  certainly  can  re- 
quire no  citation  of  authority  to  the  effect 
that  a  cause  of  action  for  undue  influence 
as  such,  and  particularly  for  that  form  of 
undue  influence  which  is  presumed  to  have 
been  exerted  because  of  the  confidential  re- 
lationship of  the  parties,  is  a  cause  of  action 
wholly  separate  from  that  which  would  seek 
the  cancellation  of  an  instrument  either  for 
fraud  or  for  duress.  True,  the  execution  of 
an  instrument  under  such  circumstances  of 
undue  influence  is  a  species  of  fraud,  but  it 
is  no  part  of  the  fraud,  and  partakes  la  no 
degree  of  the  character  of  fraud  which  was 
specifically  pleaded.  As  we  have  said,  it  was 
open  to  plaintiff  to  have  amended  her  com- 
plaint after  the  court  had  expressed  its 
views  defining  what  it  conceived  to  be  the 
questions  at  issue  between  the  parties.  Plain- 
tiff did  not  do  so,  nor  make  any  effort  to  do 
80.  The  court's  definition  of  the  issues  under 
the  pleadings  before  it  was  strictly  accurate, 
and  the  effort  upon  this  appeal  is  to  have 
this  court  treat  the  pleadings  as  sufficient  to 
charge   an  abuse  of  confidential   relations 


amounting  to  undue  influence.  But  for  the 
reasons  given,  this  cannot  be  done.  It  is 
equivalent  to  asking  this  court  to  decide  the 
litigation  upon  the  ground  that  the  defend- 
ant exercised  undue  liifinence  In  procuring 
the  making  of  the  deed,  a  charge  wblch  is 
not  found  in  the  pleadings,  upon  which,  of 
course,  issue  was  not  joined,  and  upon  which 
necessarily  the  trial  court  made  no  findings. 
The  Judgment  and  the  order  denying  plain- 
tiff's motion  for  a  new  trial  are  therefore  at- 
flrmed. 

We   concur:     SHAW,   J.;    MELVIN,   J.; 
LORIOAN.  J.;    SLOSS,  J.;   LAWLOH,  J. 


HIBSGH  V.  ALL  PERSONS,  BTO, 

(S.  F.  7985.) 

(Supreme  Court  of  California.    Aug.  7,  1916.) 

Appeai.  and  Erbob  ®=a2  —  Decisions  Ap- 

PEALABIA   —    STATDTKS   —    APPUOATIOlf   TO 

Pending  Pbocbedino. 
Code  Civ.  Proc.  {  963,  abolishing  appeals 
from  orders  granting  new  trials,  with  certain 
exceptions,  applies  wbere  the  order  was  made 
after  its  effective  date,  regardless  of  when  the 
new  trial  proceedings  were  instituted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3-7,  1882,  2421;  Dec.  Dig. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frandaco;  James 
M.  Troutt,  Judge. 

Action  by  one  Hirsdi  against  All  Persons, 
etc.  From  an  order  granting  a  new  trial, 
certain  defendants  appeaL  Appeal  dismis- 
sed. 

Chas.  F.  Hanlon  and  Percy  V.  Long,  both 
of  San  Francisco,  for  appellanta  Henry 
Ach,  of  San  Francisco,  for  respondent 

HBN8HAW,  J.  ThU  te  a  motiMi  to  dis- 
miss an  appeal  taken  from  the  order  of  the 
court  granting  a  new  trial,  which  order  was 
made  and  given  after  tbe  amendment  of  the 
Code  of  Civil  Procedure  abolishing  the  right 
of  appeal  from  an  order  granting  a  new 
trial,  saving  "in  an  action  or  proceeding 
tried  by  a  Jury,  or  where  such  trial  by  Jury  is 
a  matter  of  right,"  etc.  (Code  Civ.  Proa  i 
963),  and  further  providing  that  upon  appeal 
from  a  Judgment  the  court  may  review  "any 
order  on  motion  for  a  new  trial"  (Code  Civ. 
Proc.  I  956).  Reqmndent  on  this  motion  re- 
lies upon  the  case  of  San  Francisco  v. 
Superior  Court  of  Alameda  County,  157  Paa 
604.  But  in  that  case  it  is  declared,  touch- 
ing the  right  of ^  an  appeal  from  such  an  or- 
der, in  the  following  language: 

"It  has  been  held  that  as  to  the  right  of  ap- 
peal from  such  an  order  {granting  or  refusing  to 
grant  a  new  trial]  it  is  the  condition  of  the  law 
at  the  time  of  the  denial  of  the  motion  for  a  new 
trial  that  controls,  regardless  of  wb«ther  the 
proceeding  for  a  new  trial  was  initiated  prior 
to  or  subsequent  to  the  change  in  the  law." 

To  the  support  of  tliis  language  is  dted 
Woodruff  V.  Colyear,  166  Pac.  476,  where  it 
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is  declared  that  the  statute  denylna;  a  rlgbt 
of  appea,!  from  an  order  denying  a  new  trial 
Is  necessarily  applicable  in  every  case  where 
such  order  was  made  snbsequent  to  the  date 
of  the  taking  effect  of  the  amendment  "It 
Is  the  condition  of  the  law  at  the  time  of  the 
making  the  order  that  c<mtrolB"  the  right 
of  appeal. 
The  motion  to  dismiss  is  therefore  granted. 

We  concur :    SLOSS,  J. ;   SHAW,  J. ;  LO- 
BIGAN,    J.;     MBLVIN,    J.;     LAWLOR,   J. 


OLEMMONS  V.  RAIIiROAD  COMMISSION 

OF  STATE  OF  CALIFORNIA. 

(L.  A.  4426.) 

(Supreme  Court  of  California.    Aug.  4,  1916.) 

L  POBLic  Sebtioe  Commissions  «=a32}— Ceb- 

TIOKAai  TO  RiVIEW  ObDBBS— OBJECTIONS  TO 

JrEiSDicTioN— Waives. 
Where  order  was  issued  for  the  Railroad 
Commission  to  sliow  cause  wh;  certiorari  should 
not  issue  to  review  an  order  of  the  Commission, 
and  the  Commission  objected  to  the  order  for 
want  of  jurisdiction,  but  the  writ  was  ordered 
without  passing  on  the  merits,  the  Commission 
was  not  precluded  from  insisting  on  their  ob- 
jection raised  on  reply  to  order  to  show  cause. 

[Ed,  Note. — For  other  cases,  see  Public  Serv- 
ice Commissions,  Dec.  Dig.  9=>3S.] 

2.  Public  Sebvicb  Commissions  «=»29— 0»- 
DZBS— Appeals— Time. 

By  specific  provision  of  Public  Utilities  Act, 
i  66  (Laws  1911  [Ex.  S««a.]  p.  54),  an  aggrieved 
party,  who  fails  to  apply  for  rehearing  of  an 
order  of  the  Public  Utilities  Commission  before 
its  effective  date,  loses  his  right  to  have  such 
order  reviewed  in  the  courts. 

[Ed.  Note,— For  other  cases,  see  Public  Serv- 
ice Commissions,  Dec.  EVig.  $=»29.] 

3.  Public  Sebvicb  Commissions  «a»19(l)  — 
Obdbbs— Appeals— Time. 

PubUc  Utilities  Act,  f  61a,  providing  the 
elective  date  of  certain  orders  of  the  Commis- 
■ion,  applies  only  to  proceedings  instituted  by 
persons  or  corporations  against  public  ntilitiei, 
and  not  to  proceedings  instituted  by  the  public 
utility  itself 

[Ed.  Note.— For  other  cases,  see  PubUc  Serv- 
tee  Commissions,  Dec.  Dig.  «=>19(1).] 

i  Public  Sebvice  Commissions  ^5>19(1)  — 

Obdebs— Appeals— Time. 
In  the  absence  of  any  statutory  provision 
to  the  contrary  the  Public   Utilities  Commis- 
lion  may  provide,  in  its  discretion  the  time  when 
its  orders  shall  take  effect. 

[Ed.  Note.— For  other  cases,  see  Public  Serv- 
ice Commiasioos,  Dec.  Dig.  «=9l9(l).l 

5.  Public  Sebvicb  Commissions  <3=>27— Ob- 
debs—Appeals— Time. 
Since  the  I>egislatnre  might  have  withheld 
from  the  courts  of  the  state  any  power  review- 
ing the  acts  of  the  Public  Utilides  Commission, 
the  power  of  review  which  is  given  must  be 
exercised  within  the  limits  and  upon  the  condi- 
ti<«is  fix^  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Public  Serv- 
ice Commissions,  Dec.  Dig.  ®=>27.] 

In  Bank.  Application  for  writ  of  review 
by  Dan  Clemmons  and  William  Clemmons 
tgabist  the  Railroad  Commhision  of  the  State 


of  California  and  the  mraibers  thereof.    Pro- 
ceeding dismissed. 

James  Donovan  and  F.  E.  Davis,  both  of 
Los  Angeles,  for  petitioners.  Douglas  Brook- 
man,  of  San  Francisco,  for  respondents. 

SLOSS,  J.  This  is  a  proceeding  brought  to 
review  an  order  of  the  Railroad  Commission. 
Tnjunga  Water  &  Power  Company,  a  cor- 
poration engaged  In  supplying  water  In  cer- 
taia  territory  In  the  county  of  Los  Angeles, 
applied  to  the  Commission  for  an  Increase  of 
rates.  Certain  consumers.  Including  the  peti- 
tioners above  naihed,  appeared  and  resisted 
the  application.  After  a  hearing  the  Com- 
mission, on  July  8,  1915,  made  and  filed  Its 
order  establishing  a  schedule  of  rates'  great- 
er than  those  theretofore  in  force.  The  order 
contained  a  provision  that  the  authoi-ized 
schedule  be  put  Into  effect  on  and  after  July 
15,  1915.  On  August  13,  1915,  Dan  and  WU- 
llam  Clemmons,  petitioners  herein,  filed  with 
the  Commission  their  application  for  a  re- 
hearing. The  rehearing  was  denied  on  vari- 
ous grounds,  one  of  them  being  that  the  ap- 
plication had  not  been  presented  within  the 
time  allowed  by  law.  The  applicants  peti- 
tioned this  court  for  a  writ  of  certiorari. 

In  the  first  Instance,  we  issued  an  order  to 
show  cause  why  a  writ  of  certiorari  should 
not  Issue.  In  response  to  this  order,  the 
Commission  raised  the  objection  that  its  or- 
der could  not  be  reviewed  here  because  time- 
ly application  had  not  been  made  to  the  Com- 
mission itself  for  rehearing.  Public  Utilities 
Act,  i  66.  On  the  return  day  of  the  order  to 
show  cause,  the  court  directed  the  issuance 
of  a  writ  of  certiorari,  and  return  to  this 
writ  has  been  duly  made. 

[1]  Notwithstanding  our  order  that  a  writ 
issue,  the  respondents  are  not  precluded  from 
continuing  to  insist,  as  they  do,  upon  their 
preliminary  objection  raised  in  response  to 
the  order  to  show  cause.  In  ordering  the 
iHsnance  of  the  writ  of  certiorari,  we  did  not 
finally  pass  upon  the  merits  of  this  objection. 
In  any  event,  the  point  goes  to  the  jurisdic- 
tion of  the  court,  and  it  may,  therefore  be 
ralsea  at  any  stage  of  the  proceedings. 

The  Public  ntllities  Act  (section  67)  pro- 
vides that: 

"Within  thirty  days  after  the  application  for 
a  rehearing  is  denied,  or,  if  the  application  is 
granted,  •  •  •  within  thirty  days  after  the 
rendition  of  the  decision  on  rehearing,  the  ap- 
plicant may  apply  to  the  Supreme  Court  of  this 
state  for  a  writ  of  certiorari  or  review  •  •  • 
for  the  purpose  of  having  the  lawfulness  of  the 
original  order  or  decision  or  the  order  or  deci- 
sion on  rehearing  inquired  into  and  determined." 

The  same  section,  after  defining  the  scope 
of  such  writ  of  review,  declares  that: 

"No  court  of  this  state  (except  the  Supreme 
Court  to  the  extent  herein  specified)  shall  have 
jurisdiction  to  review,  reverse,  correct  or  an- 
nul any  order  or  decision  of  the  Commission  or 
to  suspend  or  delay  the.  execution  or  operation 
thereof,  or  to  enjoin,  restrain  or  interfere  with 
the  Commission  in  the  performance  of  its  offi- 
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dal  duUeB:  proTlded.  that  the  writ  of  manda- 
mus shall  lie  from  the  Supreme  Court  to  the 
Commission  in  all  proper  cases." 

[2]  The  validity  of  these  Umltations  npon 
the  control  of  the  courts  of  this  state  over  the 
acts  of  the  Railroad  Commission  was  def- 
initely settled  in  Pacific  Telephone  &  Tele- 
graph Co.  V.  Eshleman,  166  Cal.  640,  137  Pac 
1119,  60  L.  R.  A.  (N.  8.)  652,  Ann.  Cas.  19150, 
822.  All  of  the  justices  who  took  part  in  the 
decision  of  that  case  agreed  that  the  conclu- 
sion Just  stated  was  the  necessary  conse- 
quence of  the  constitutional  grant  to  the  Leg- 
islature of  authority  to  confer  powers  upon 
the  Railroad  Commlsaion,  such  authority  be- 
ing "ospressly  declared  to  be  plenary  and  un- 
limited- by  any  provision  of  this  Constita- 
Uon."  Const  art  12,  {  22.  Section  66  of  the 
PubUe  TJtiUtles  Act  provides  that: 

"No  cause  of  action  arising  out  of  any  order 
or  decision  of  the  Commission  shall  accrue  in 
any  court  to  any  corporation  or  person  unless 
such  corporation  or  person  shall  have  made, 
before  the  effective  date  of  said  order  or  deci- 
sion, an  application  to  the  commission  for  a  re- 
hearing." 

Since  in  the  case  at  bar  "the  effective  dater' 
of  the  order  complained  of  was,  by  the  order 
itself,  declared  to  be  July  15,  1915,  and  since 
application  for  rehearing  was  not  made  until 
29  days  after  that  date,  It  follows  that  the 
petitioners  have  lost  their  right  to  apply  to 
this  court  or  to  any  court  of  this  state,  for  a 
review  of  the  action  of  the  commission. 

[3]  The  petitioners  seek  to  escape  the  effect 
of  this  reasoning  by  the  contention  that  un- 
der section  61a  of  the  act,  orders  of  the  Com- 
mission do  not  take  effect  until  20  days  after 
service  of  such  orders.  It  Is  claimed,  and 
the  evidence  seems  to  support  the  claim,  that 
there  was  no  service  of  the  order  in  this  case 
upon  the»e  petitioners  or  their  attorney  until 
within  20  days  prior  to  the  filing  of  the  ap- 
plication tor  rehearing.  We  are  satiafied, 
however,  that  the  provision  of  section  61a 
thus  relied  upon  by  the  petitioners  has  no  ap- 
plication to  the  present  case.  Section  60  pro- 
vides for  the  making  of  complaint  by  the 
Commission  of  Its  own  motion,  or  by  any 
person  interested,  against  any  public  utUity. 
Such  complaint  is  to  be  served  by  copy  upon 
the  corporation  or  person  complained  of,  and 
time  is  to  be  set  for  the  hearing.  Section 
61a,  which  Immediately  follows,  begins  by 
providing  for  a  hearing  at  the  time  so  fixed. 
It  then  goes  on  to  provide  for  the  order  of 
the  Commission,  and  states  that: 

A  "copy  of  such  order,  certified  under  the 
seal  of  the  Commission,  shall  be  served  upon 
the  cbrporatlon  or  person  complained  of,  or  his 
or  its  attorney.  Said  order  shall,  of  its  own 
force,  take  effect  and  become  operative  twenty 
days  after  the  service  thereof,  except  as  other- 
wise provided.    •    •    • " 

niese  provisions  In  section  61a  have  ref- 
erotce  to  an  order  made  after  the  hearing 
contemplated  in  that  section,  and  Such  hear- 
ing clearly  is  one  following  a  complaint  pre- 


sented under  section  00.  Sections  60  and  eia 
both  deal  with  a  proceeding  initiated  by  com- 
plaint against  a  corporation  or  person  con- 
ducting a  public  utility.  Neither  section  has 
any  reference  to  a  proceeding  like  the  pres- 
ent, where  the  public  utility  Itaelt  has  Insti- 
tuted a  proceeding  before  the  Commission, 
and  la  seeking  relief  which  may  affect  all 
of  Its  numerous  patrons.  The  ttoundness  of 
this  distinction  Is  mad^  Quite  apparent  by 
a  consideration  of  the  next  succeeding  sec- 
tion (62),  which  deals  specifically  with  pro- 
ceedings Initiated  by  public  utilities  for  the 
purpose  of  getting  some  affirmative  reliet 
This  section  provides  for  complaints  by  pub- 
lic utilities,  and  authorizes  the  Gommlssloa 
to  hear  such  complaints  ex  itarte  or  after 
service  upon  such  parties  as  may  be  desig- 
nated by  the  Commission.  In  such  proceed- 
ings, the  many  consumers  or  other  members 
of  the  public  who  may  be  affected  are  not  In- 
cluded In  the  term  "the  corporation  or  per- 
son complained  of,"  as  used  In  section  61a, 
and  that  section  has  no  application.  Where, 
as  in  tbis  case,  a  public  utility  seeks  to  have 
Its  rates  raised,  every  consumer  Is  as  much 
a  person  complained  of  as  Is  any  otber.  If 
the  petitioners'  contention  be  sound,  an  order 
authorizing  an  increase  of  rates  woald  not 
be  effective  until  20  days  after  service  of  the 
order  upon  every  consumer.  We  do  not  think 
this  is  the  Intent  of  the  statute,  or  within  a 
fair  Interpretation  of  Its  terms. 

[4,  t]  In  the  absence  of  any  provision  to 
the  contrary  in  the  statute,  we  see  no  reason 
to  doubt  that  the  Commission  may  provide 
In  Its  discretion  for  the  time  when  Its  orders 
shall  take  effect  It  Is  urged  by  the  peti- 
tioners that  the  Commission  might  fix  so 
short  a  time  that  it  would  be  Impossible  to 
petition  for  a  rehearing,  and  ml^t  thereby 
deprive  a  party  aggrieved  of  any  right  to  re- 
sort to  the  courts  for  redress.  But  tbe  an- 
swer to  this  Is  that  the  Legislature  might 
have  withheld  from  the  courts  of  the  state 
any  power  of  reviewing  the  acts  of  the  Com- 
mission. Pac.  T.  &  T.  Co.  V.  Eshleman,  su- 
pra. The  power  of  review  which  Is  given 
must  be  exercised  within  the  limits  and  upon 
the  conditions  which  the  Legislature  has 
seen  fit  to  fix. 

The  necessary  result  of  tbe  foregoing  dis- 
cussion Is  that  the  failure  of  the  petitioners 
to  ask  the  Commission  for  a  r^earlng  with- 
in the  time  allowed  by  the  statute  bars  fhem 
of  any  right  to  ask  this  court  to  review  tbe 
order  complained  of.  There  Is  therefore  no 
occasion,  and  It  would  be  Improper  to  in- 
quire into  the  merits  of  the  attack  nmde  upon 
tbe  order  of  the  Commission.  That  order 
has  become  final,  so  far  as  the  power  of  this 
court  to  review  it  In  certiorari  is  concerned. 

The  proceeding  hi  dismissed. 

We  concur:  SHAW,  J.;  MBLVIN,  J.; 
HENSHAW,  J.;  LORIGAN,  J.;  LAWIOR.  J. 
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DONLON  BROS,  et  aL  t.  INDUSTRIAL  ACC. 

COMMISSION   OF   STATE   OF 

CALIFORNIA.    (L.  A.  4611.) 

{Supreme  Court  of  Califomia.    Aug.  2,  1916.) 

1.  MAsnai  AND  Sebvart  e=3367— Wobk- 
ueit's  Comfkrsation  Act— Indefxn  dent 
contbactob. 

Where  one  was  killed  while  cutting  firewood 
•t  a  certain  price  per  cord  under  employment  by 
Ae  agent  of  a  contractor  with  the  landowner 
to  have  the  wood  cut  from  trees  on  the  land, 
deceased  furnishing  liis  own  working  tools,  de- 
termining his  own  hours  of  labor  and  his  com- 
pensation depending  on  inspection  and  meas- 
orement  of  his  work,  the  relation  of  master  and 
serrant  did  not  exist. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Dec.  Dig.  «S9867.] 

2.  Mabtxb   and    Sbbvart  •b»417(7)— Wobk- 

MKH'B  ColtPENSATION  AOT— PBOCBEDIHG  BB- 
VOBIi     iRDtrSTBIAL     BOAED—RjBVIKW— RELA- 
TION OF  Applicant. 
IJpon  review  of  an  award  of  the  Industrial 
Aoddent  Commission,  the  existence  of  the  rela- 
tionahip  of  master  and  servant  is  jurisdictional. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>417(7).] 

3.  Mastxb  akd  Sbbvant  *=»417{7)— Wobk- 
hbr's  Coupbnbatzon  Act— Pbocxkdiro  be 
pobb    Industbial    Boabd— Review— 'RuiA- 

TION  OF  APPUCART. 

The  determination  of  the  board  as  to  the 
existence  of  sudi  relationship  la  reviewable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=s*417(7).J 

In  Bank.  Application  for  writ  of  review 
by  Donlon  Bros,  and  another  againBt  the  In- 
dustrial Accident  Commission  of  the  State 
of  California.    Award  annulled. 

Bradner  W.  Lee,  Bradner  W.  Lee,  Jr.,  and 
Kenyon  F.  Lee,  all  of  Los  Angeles,  for  peti- 
tioners. Cbrlstopber  M.  Bradley,  of  San 
Francisco,  for  respondents. 

HENSHAW,  J.  [1]  Review  of  an  award 
of  the  Industrial  Accident  Commission.  The 
admitted  facts  disclose  that  petitioners,  Don- 
lon Bros.,  a  copartnership,  contracted  with 
K.  Eataoka,  agreeing  to  pay  him  $4.60  a  cord 
for  firewood  which  he  was  to  cut  from  a 
row  of  eucalyptus  trees  growing  on  the  tract 
of  land  owned  by  the  Donlon  Bros.  Katao- 
ka,  a  Japanese,  contemplated  having  the 
contract  performed  by  Japanese  labor.  Un- 
able to  procure  it,  he  contracted  with  Angel 
Garcia  for  the  doing  of  the  same  work,  agree- 
ing to  pay  Angel  Garcia  at  the  rate  of  $4.25 
a  cord.  Thereafter  Angel  Garcia  in  turn  con- 
tracted with  Lachuga  to  pay  him  $4  a  cord 
for  the  doing  'of  the  same  work.  Lachuga 
entered  into  the  performance  of  this  contract, 
and  employed  one  Antonia  Hernandez  to  as- 
sist him,  with  the  understanding  that  they 
were  to  divide  the  $4  per  cord  received. 
Lachuga  furnished  his  own  tools  and  imple- 
ments and  labored  at  his  pleasure.  He  was 
not  under  the  authority  or  direction  of  the 
petitioner,  nor  was  Garcia,  who  employed 
him.  While  Lachuga  and  Hernandez  were 
so  working  together  Lachuga  was  killed  by 


a  falling  tree.  The  oidnlon  of  the  majority 
of  the  Commission,  upon  which  the  award  ifl 
based,  is  as  follows: 

"The  evidence  in  this  case  makes  out  the  case 
of  a  piece  worker,  cutting  firewood  upon  prop- 
erty owned  by  Donlon  Bros.,  who  had  under- 
taken to  have  the  work  done  on  their  premises 
by  letting  a  contract  to  one  Kataoka,  who, 
through  his  agent,  employed  the  deceased  to  cut 
wood  at  $4  a  cord.  The  principal  question  to 
be  determined  was  whether  the  status  of  the  de- 
ceased was  th^t  of  an  employ^  or  an  independ- 
ent contractor.  The  deceased  furnished  his  own 
working  tools;  he  was  a  free  agent  as  to  his 
hours  of  labor,  but  he  could  be  discharKed  at 
any  time.  His  work  was  inspected  and  measur- 
ed to  determine  whether  or  not  it  was  satisfac- 
tory and  to  arrive  at  the  amount  of  his  earn- 
ings. His  earnings  are  proved  to  have  been  less 
than  the  minimuA  of  $833.83  fixed  by  the  stet- 
ute." 

[2,  t]  Commissioner  Welnstodc  filed  his  dis- 
sent, holding  that  the  relation  of  employer 
and  employe  necessarily  Involves  the  element 
of  personal  service,  which  is  not  delegable, 
and  that  the  facts  clearly  established  that 
sn<A  relationship  did  not  exist ;  that  Katao- 
ka, the  only  one  with  whom  petitioner  had 
dealings,  was  an  independent  contractor,  end 
that  this  relationuhip  extended  to  the  sub- 
contractor. In  this  we  think  the  dissenting 
commissioner  was  clearly  right.  We  con- 
sider the  case  too  plain  to  demand  the  cita- 
tion of  auth<H4ty,  which,  however,  is  most 
abundant.  As  the  question  of  the  relation- 
ship is  Jurisdictional  (Great  Western  Power 
Co.  V.  PUlsbury,  170  Cal.  180,  149  Pac.  86; 
Western  Indemnity  Go.  v.  Pillsbnry,  170  Cal. 
686,  151  Pac.  398),  it  follows  that  the  award 
must  be  annulled,  even  upon  the  findings  of 
the  Commission ;  and  it  Is  so  ordered.  Oars- 
tens  V.  PUlsbury  et  aL,  168  Pac.  218. 

We  concur:  AN6BLLOTTI,  O.  J. ;  LORI- 
GAN,  J.;  SHAW,  J.;  SLOSS,  J.;  MEL- 
VIN,  J. 


TRIEST  &  CO.  et  al.  v.  OOLDSTONB  et  aL 
(S.  F.  6739.) 

(Supreme  Court  of  California.     Aug.  1,  1916.) 

1.  Lanolobd  and  Tenant  ®=>194(1)  —  Sub- 

RBNDEB    of    PBEinSEB— LlABZLriT    FOB    RBNI 

-Evidence— SiTrFiciENCT. 
Where  the  tenant  corporation  was  dissolved 
and  new  T>artnerabip8  formed  among  the  mem- 
bers, each  partnership  using  half  of  the  prem- 
ises and  paying  the  rent  therefor  to  the  landlord 
in  the  next  building,  who  was  familiar  with  the 
dissolution  and  consulted  in  regard  to  it,  there 
was  a  surrender  of  the  premises  to  the  landlord, 
after  which  the  corporation  tenant  was  rdeased 
from  any  liability  for  rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  788,  789;  Dec  Dig.  «=> 
194(1).] 

2.  Landlord  and  Tenant  4s»100(1)  —  "Strn- 
bendeb" — Ofebaton  of  Law. 

A  "surrender"  is  the  yieldinfi  up  of  an  estate 
for  life  or  years  to  the  remaindwman  or  re- 
versioner, and  is  created  by  law  when  porties  to 
a  lease  do  some  act  so  inconsistent  with  the  re- 
lation of  landlord  and  tenant  as  to  imply  con- 
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«ent  to  termination  thereof  and  estop  tlie  par- 
ties to  dispute  the  fact  of  gnrrender, 

[Bd.  Note.— For  other  pages,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  350,  352,  353;  Dee.  Dig- 
«=>109a). 

For  other  definitions,  see  Words  end  Phrases, 
First  and  Second  Series,  Surrender.] 

8.  Landlobd  and  Tknant  i8=9l&4(l)  —  Str»- 
BENOEB  or  Pbemises— Assignment  of  Lkasb. 
The  rule  that  where  a  tenant  by  lease  specif- 
ically agrees  to  pay  rent,  be  is  not  absolved  from 
such  obUgation  by  assignment  of  liis  lease  rights 
does  not  apply,  where  the  transaction  is  not  an 
assignment,  but  a  surrender  of  the  premises  by 
operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  788,  788;   Dec.  Dig.  «=» 
194(1).] 
4.  Landlobd  and  Tenant  «=923S(2)  —  Sxte- 

BENDKB  OF  PbEUIBES— QUESTIONS  FOB  TbIAI. 
COUBT. 

Whether  there  has  been  a  surrender  of  the 
premises  is  a  question  of  fact,  to  be  determined 
m  the  first  instance  by  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  941 ;  Dec.  Dig.  «=>233(2).] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Trlest  &  'Co.  and  another  against 
Leo  W.  Goldstone  and  others.  Transferred 
to  the  Supreme  Court  after  Judgment  of  the 
District  Court  of  Appeal.  atBrming  on  appeal 
Judgment  for  defendants,  other  than  Jacob 
Ooldstone,  who  was  defaulted.    Affirmed. 

D.  Freidenrich  and  Henry  G.  W.  Dinkel- 
Efplel,  both  of  San  Francisco,  for  appellants. 
Joseph  E.  Bien  and  Milton  B.  Babt,  both  of 
San  Francisco,  for  respondent!. 

SliOSe,  J.  The  case  comes  to  this  court 
by  Tlrtue  of  an  order  of  transfer,  after  Judg- 
ment by  the  District  Court  of  Appeal  for 
the  First  Appellate  District.  The  Court  of 
Appeal,  speaking  through  Mr.  Justice  Ker- 
rigan, deliyered  an  opinion  which  reads  as 
follows: 

"This  is  an  appeal  from  a  judgment  in  an  ac- 
tion to  recover  rent  alleged  to  be  due  according 
to  the  terms  of  a  certain  lease.  Judgment  went 
for  the  defendants,  and  plaintiffs  appeal." 

[1,2]  "On  Jnly  8,  1907,  a  lease  was  entered 
into  between  plaintiffs  as  lessors,  and  Goldstone 
Bros.,  a  corporation,  as  lessee,  of  the  basement, 
ground  floor,  and  first  floor  of  a  building  then 
under  construction  on  Mission  street  in  San 
Francisco,  for  the  term  of  ten  years  from  the 
time  of  the  completion  of  the  building,  ^at  a  total 
rental  of  $48,000,  payable  in  equal  monthly  in- 
stallments of  $400  m  advance,  on  the  Ist  day  of 
each  month. 

"The  building  was  completed  July  31,  1907, 
and  the  corporation  went  into  possession  under 
the  lease.  At  the  time  of  the  execution  of  the 
lease  and  continuously  thereafter  up  to  the  time 
that  the  corporation  forfeited  its  charter,  defend- 
ants were  its  directors,  and  they  also  constituted 
all  of  its  stockholders.  The  corporation  was  en- 
gaged in  the  wholesale  men's  furnishing  goods 
business.  On  December.  1,  1909,  the  defendants 
divided  among  themselves  the  stock  of  merchan- 
dise belonging  to  the  corporation.  The  value 
thereof  was-  about  $M,000.  They  divided  among 
themselves  the  book  accounts  as  collected,  and 
by  the  end'  of  the  year  1010  there  were  no  assets 
of  any  consequence  remaining  "which  had  not 


been  distributed.  At  the  time  the  division  was 
made  the  corporation  had  no  debts  and  no  obli- 
gations other  than  the  obligations  under  the 
lease.  The  corporotion  failed  to  pay  its  licena* 
tax  for  the  year  1910,  and  forfeited  its  charter 
on  November  30,  1910.  At  the  time  the  mer- 
chandise was  divided,  four  of  the  defendants  or- 
ganized two  partnerships.  Leo  W.  and  Joseph 
Goldstone  became  partners  under  the  firm  name 
of  Goldstone  Manufacturing  Company,  and  Mos- 
es A.  and  Henry  Goldstone  became  partners  un- 
der the  firm  name  of  Goldstone  Bros.,  and  the 
two  partnerships  divided  between  themselves  the 
leased  premises,  each  taking  one-half  thereof. 
Commencing  with  the  month  of  August,  1910, 
and  up  to  and  including  the  month  of  March, 
1912,  each  partnership  paid  to  the  lessors  $200 
per  month  for  the  one-half  of  the  premises  which 
each  occupied,  plaintiffs  giving  to  each  a  receipt 
for  $200  'rent  of  one-half  of  premises,  732  Mis- 
sion street'  During  the  month  of  March.  1912, 
one  of  the  partnerships,  Goldstone  Manufactur- 
ing Company,  removed  from  the  premises.  The 
installment  of  rent  which  was  payable  on  the  Ist 
of  April,  1912,  was  not  paid,  and  no  rent  has 
been  paid  since  that  time. 

"This  action  was  commenced  after  the  install- 
ment of  rent  for  the  month  of  April,  1912,  bad 
accrued,  to  have  it  adjudged  that  the  withdrawal 
and  division  by  the  defendants  among  themselves 
of  the  capital  stock  of  Goldstone  Bros.,  a  corpo- 
ration, in  violation  of  the  provisions  of  section 
309,  Civil  Code,  was  unlawful,  and  that  the  de- 
fendants be  required  to  account  for  the  capital 
stock  of  the  corporation  so  withdrawn  and  di- 
vided and  its  avails,  and  that  plaintiffs  have  and 
recover  from  the  defendants  jointly  and  severally, 
to  the  full  amount  of  the  capital  stock  ao  with- 
drawn and  divided,  the  unpaid  rent  for  the 
mouth  of  April,  l9l2,  and  all  additional  install- 
ments of  rent  which  shall  accrue  and  become 
payable  up  to  the  time  of  the  entry  <A  judgment 
herein.  The  complaint  also  contains  a  prayer 
for  general  relief. 

"Defendant  Jacob  Goldstone  was  served,  but 
failed  to  answer,  and  his  default  was  duly  en- 
tered. The  other  defendants  answered.  The 
cause  came  on  for  -tfial,  and  resulted,  as  above 
stated,  in  a  decision  in  favor  of  t^e  defendants. 
A  judgment  having  been  entered  u  acooroance 
therewith,  this  appeal  was  taken  within  60  days 
after  the  entry  based  upon  the  judgment  rcul. 
and  also  a  bill  of  exceptions  containing  the  sub- 
stance of  all  of  the  evidence  which  was  offered 
and  admitted. 

"The  court  found  and  decided  that  on  the  SOth 
day  of  November,  1910,  the  plaintiffs  resumed 
possession  of  the  demised  premises,  and  aUi(SF 
persons  became  tenants  of  said  plaintiffs  orsaid 
premises.  That  the  other  persons  who  became 
tenants  were  the  partnership  of  Goldstone  Bros., 
consisting  of  Moses  A.  and  Henry  Goldstone,  of 
one-half  of  the  premises,  and  the  putitfiiship 
of  Goldstone  Manufacturing  Company,  consist- 
ing of  Leo  W.  and  Joseph  Goldstone,  of  the  other 
half. 

"In  addition  to  what  has  been  said,  it  appears 
from  the  record  that  the  plaintiffs  were  fully 
aware  of  the  manner  in  which  the  Goldstone 
Bros,  corporation  was  being  dissolved.  The 
place  of  business  of  one  of  the  plaintiffs,  Trlest 
&  Co.,  was  next  door  on  Mission  street  to  the 
premises  occupied  by  the  conioration,  and  one  of 
the  officers  of  Triest  &  Co.  was  not  only  familiar 
with  the  manner  in  which  the  defunct  corpora- 
tion gave  up  its  business,  but  he  was  verKJoti- 
mate  with  the  mwnbers  of  the  corporotion,  was 
frequently  consulted  by  them  concerning  the  dis- 
solution, and,  there  being  the  possibility  of  an 
arbitration  proceeding  in  connection  with  said 
dissolution,  agreed'  to  act  as  arbitrator.  The 
pjaiutiffs  wen%._aBixe'  that  the  premises  bad 
been  subdivided,  each  partnership  taking  a  cer- 
tain pni't  of  them,'  and  each  paying  to  the  plain- 
tiffs f  200  a  month  for  the  portion  occupied  by  it 
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"It  fa  not  disputed  that  the  defefidflnts,  under 
the  provisions  of  section  309  of  the  Ciyll  Code, 
»re  liaSsl£_*or  the  rent  reserved  In  the  lease 
nnlwis  there  was  a  anrtender  by  operation  of  law 
of  the  demised  premises.  We  are  of  the  opinion 
that  the  evidence  is  sufficient  to  sustain  the 
Mins  of  the  court  that  there  was  such  &_aa- 
render. 

"X  surrender  is  created  by  operation  of  law 
when  the  parties  to  a  lease  do  some  act  so  in: 
oouaisteat  with  the  subsistine  relation  of  land- 
lord and  tenant  as  to  imply  that  they  have  both 
agreed  to  consider  the  surrender  made.  In  this 
state  it  has  been  said  that  the  surrender  oper- 
ates by  way  of  estoppel  independently  of  the 
intention  of  the  parties.  24  Cyc.  1367;  Ladd 
T.  Smith,  6  Or.  316. 

"'A  surrender  is  the  yielding  np  of  an  estate 
for  life  or  years^othe  reversioner  or  remainder- 
man. Under  theslafute  of  fraiiai  it  can  be  done 
by  express  consent  of  the  parties  in  writing,  or 
by  operation  of  law  when  the  parties  do  some- 
thing which  implies  that  the  parties  have  con- 
sented. These  acts  are  such  as  would  estop  the 
parties  from  disputing  the  fact  of  surrender,  and 
which  would  not  be  valid  anless  the  term  were 
ended ;  as,  tor  instance,  a.  new  lease  accanted  by 
the  tenant,  or  the  resumption  of  possession  by 
the  landlord,  if  the  tenant  acquiesces,  or  the 
giving  of  a  lease  to  another;  and  pny  act  which 
wffl  amoont  to  an  £xic&>n  will  estop  the  land- 
lord and  make  a  formal  surrender  unnecessary; 
and,  while  it  is  said  that  a  surrender  by  opera- 
tion of  law  is  by  acts  which  imply  mutual  con- 
sent, it  is  qnite  evident  that  snch  result  is  in- 
dependent of  tb«  intention  of  the  parties  that 
their  acts  shall  have  that  effect.'  Welcome  v. 
Hess.  90  Cal.  507,  27  Pac.  369,  25  Am.  St.  Rep. 
145. 

"The  Ooldstone  Bros.  Company  disposed  of  its 
entire  stoclc  and  retired  froffl-biui&fiss,  and  four 


of  the  five  persons  who  were  perhaps  liable  UU' 
der  the  provisions  of  section  309,  Cavil  Code,  to 
the  plaintiSa  fw  the  rent  reserved  in  the  lease 
formed  tyo  copartnerships,  constituting  twp  dls- 
tinpt_Biifih(H»  ^gparntft  frnm  the  corporation,  and 
each  oiQiese  copartnerships,  as  we  liave  seen, 
toolc  a  portion  of  the  demised  premises  and  xiaid 
rent  therefor.  This  all  was  without  objection, 
and  with  the  knowledge  and  acquiescence  of  the 
plnintiS^  and  we  therefore  entertain  no  doubt, 
and  accordingly  hold,  that  the  evidence  is  suffi- 
cient to  sustain  the  finding  of  the  trial  court 
that  the  plaintiffs  consented  to  the  substitution 
of  the  new  tenants,  whereby  the  Goldstone  Bros, 
corporation  was  released  or  discharged  from  any 
further  obligation  under  the  lease.  24  Cyc.  1142, 
1370;  EttUnger  v.  Kruger  (SupJ  125  N.  Y.  Supp. 
445:  Fry  v.  Patridge,  73  lU.  51;  Page  v.  Ells- 
worth, 44  Barb.  (N.  XA  636;  Cotton  v.  Oorbam, 
72  Iowa,  324.  33  N.  W.  76. 

"In  the  case  of  Brayton  v.  Boomer,  131  Iowa, 
28.  107  N.  W.  1099,  a, tenant  of  a  business 
building  told  out  his  business  on  an  agreement 
of  tlie  purchaser  to  pay  the  rent  thereafter,  and 
the  arrangement  was  made  known  to  the  land- 
lord, who  made  no  objection  and  tacitly  consent- 
ed thereto.  It  was  held  that  the  original  tenant 
became  relieved  from  liability  for  rent  accruing 
after  that  time,  the  court  saying:  'No  one  will 
question  that  the  parties  to  a  tenancy,  whatever 
the  character,  may,  by  mutual  consent,  termi- 
nate the  same  at  pleasure,  and  consent  in  form 
of  words  is  not  necessary.  If  the  lessor,  with 
knowledge  of  the  assignment,  so  deal  with  the 
parties  that  his  consent  to  the  assignment  may 
fairly  be  implied— in  other  words,  that  be  tacit- 
ly consented  thereto — it  is  sufficient.' 

"The  judgment  is  affirmed." 

[3>4]  We  are  sfitis^ed,  npon  further  study 
of  tbe  record  and  tbe  arguments  of  counsel, 
tbat  the  foregoing  opinion  ogn^ins  an  ac- 
curate statement  of  the  facts  and  a  clear  and 


correct  disposition  of  the  questions  of  law 
arising  on  these  facts.  In  granting  the  ap- 
plication for  transfer  we  were  Influenced  by 
the  thought  tbat  the  decision  of  the  Court 
of  Appeal  might  be  in  conflict  with  the  doc- 
trine declared  tn  Samuels  t.  Ottlnger,  169 
Cal.  209,  146  Pac.  638,  and  similar  cases. 
Bonettl  T.  Treat,  91  Cal.  228,  27  Pac.  612,  14 
L.  R.  A  151;  Brosnan  v.  Kramer,  135  Cal. 
36,  66  Pac.  979.  The  rule  laid  down  in  these 
cases  is  well  settled.  It  is  that  where  a  lessee 
has,  by  his  lease,  expressly  agreed  to  pay 
rent,  he  Is  not  absolved  from  this  obligation 
by  an  assignment  of  his  rights  under  tbe 
lease,  even  though  the  lessor  may  have  ac- 
cepted payment  of  rent  from  the  assignee. 
But  we  have  here  no  question  of  assignment. 
The  defense,  sustained  by  the  findings  of  the 
trial  court,  was  tbat  the  plaintiffs  had  resum- 
ed possession  of  the  premises  and  accepted 
persons  other  than  the  original  lessee,  as 
tenants  of  difTerent  portions  of  the  demised 
premises.  In  other  words,  tbe  defendants 
i-elied  upon  a  surrender,  of  the  lease,  and 
such  surrender,  as  is  shown  by  the  author- 
ities dted  by  Mr.  Juatiee  JKerrlgan,  may  be 
accomplished  by  operation  of  law  without  any 
written  agreement  to  that  end.  Whether  In 
any  given  case  there  has  been  such  surrender 
is  a  question  of  fact  to  be  determined  in  the 
first  instance  by  the  trial  court  We  enter- 
tain no  doubt  that  the  conduct  of  the  parties, 
as  eet  forth  In  the  opinion  of  the  District 
Court  of  Appeal,  together  with  inferences  fair- 
ly dedudble  from  that  conduct,  fully  justified 
the  finding  that  was  made.  If  there  was  a 
surr^ider  of  the  lease  by  the  original  tenant, 
and  a  letting  of  the  premises  to  other  tenants 
who  held  thereafter  under  an  oral  agreement 
rather  than  under  the  original  writing,  there 
was,  of  course,  no  assignment  of  the  lease, 
and  the  decisions  on  the  effect  of  acceptance 
of  rent  from  the  assignee  have  no  bearing. 
The  Judgment  Is  affirmed. 

We  concur:  ANOEa>LOTn,  G.  J. ;  SiHAW 
J.;  HBNSHAW,  J.;  MBLVIN,  J.;  LORI- 
OAN.  J.;   LAWIiOR,  J. 


SAN  BERNARDINO  COTJNTT  v. 

STEWART.    (L.  A.  3766.) 

(Supreme  Court  of  California.     Aug.  1,  1916.) 

1.  AoBioDi.TXTitB  «=»11— Fumigation— Lien— 

NOTICB. 

PoL  Code,  H  282SL  2322a-2322c  cNating  a 

lien  for  the  cost  of  tumiguting  orchards,  etc., 
where  the  owner  refuses  to  fumigate  after  writ- 
ten notice  to  do  so,  must  be  at  least  substan- 
tially followed  to  create  a  valid  lien. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  ii  16-80;    Dec  Dig.  «=>11.] 

2.  AQBICULTUSE    «=»11— -FyMlOATION— Libn— 

Notice. 

Under  PoL  Code,  (S  2322,,  2322a-2322c 
creating  aliea  for  expenses  incurred  after  writ- 
ten notice  by.  the  horticultural  commissioner  tfr 
fumigate   has   been   served    upon    an    oreharJ't 
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owner,  the  party  in  possesaioii,  or  their  axenta, 
no  lien  is  created  where  an  inspector,  apparently 
without  authority,  signed  and  handed  a  notice 
to  the  owner's  brother,  who  merely  lived  on  the 
property. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  U  15-30;   Dec.  Dig.  «=>11.] 

Department  2.  Appeal  .  from  Superior 
Oonrt,  San  Bernardino  County;  Z.  B.  West, 
Judge. 

Action  to  foreclose  a  statutory  lien  by 
the  County  of  San  Bernardino  against  Fran- 
ces Stewart  From  a  Judgment  for  plalatUC 
and  an  order  denying  a  new  trial,  defendant 
ai^als.    Reversed. 

E>.  O.  Campbell,  of  Long  Beech,  for  ap- 
pellant R.  B.  Ooodcell  and  Frank  T,  Bates, 
both  of  San  Bernardino,  for  respondent 

PER  CURIAM.  The  defendant  has  ap- 
pealed from  the  Judgment  and  from  an  or- 
der denying  her  motion  for  a  new  trial. 

The  county  of  San  Bernardino  began  this 
action  to  foreclose  an  alleged  lien  upon  the 
fiirm  of  the  defendant  for  the  amount  of 
certain  expenses  Incurred  and  paid  by  the 
county  In  fumigating  the  orchard  of  the  de- 
fendant situated  oa  said  farm,  done  to  free 
said  orchard  of  noxious  insects  with  which 
it  was  Infested.  The  wortc  was  done  and 
the  proceeding  instituted  under  the  author- 
ity of  sections  2822,  2322a,  2322b,  and  2322c 
of  the  Political  Code^ 

Section  2322  authorizes  the  board  of  super- 
visors of  a  county,  upon  the  conditions  there- 
in stated,  to  appoint  a  horticulture  commis- 
sioner for  such  county.  Section  2322a  makes 
it  the  duty  of  the  horticulture  commissioner 
of  the  county  to  cause  inspection  to  be  made 
of  orchards  within  the  county,  and  if  any 
are  found  Infected  with  peata  or  disease  In- 
jurious to  fruit — 

"he  shall  in 'writing  notif:^  the  owner  or  own- 
ers, or  person  or  persons  in  charge,  or  in  pos- 
session of  the  said  places  or  orchards,  •  ♦  * 
that  the  same  are  infected  with  said  *  *  * 
pests  •  •  •  and  require  such  person  or  per- 
sons, to  eradicate  or  destroy  the  said  insect^ 
or  other  pests,  or  their  eggs  or  larree,  •  »  * 
within  a  certain  time  to  be  therein  specified." 

It  also  provides  that: 

"Said  notices  may  be  served  upon  the  person 
or  persons,  or  either  of  them,  owning  or  having 
charge,  or  having  possession  of  such  Infested 
place  or  orchard,  •  •  •  or  upon  the  agents 
of  either,  by  any  commissioner,  or  by  any  per- 
son deputed  by  the  said  commissioner  for  that 
purpose  in  the  same  manner  as  a  summons  in 
a  civil  action." 

Also  that  any  places  so  infested  with  pests 
or  noxious  insects — 

"are  hereby  adjudged  and  declared  to  be  a  pub- 
lic nuisance;  and  whenever  any  such  nuisance 
shall  exist  at  any  place  within  his  county,  and 
the  proper  notice  *  *  *  shall  have  been  served, 
as  herein  provided,  and  such  nuisance  shall  not 
have  been  abated  within  the  time  specified  in 
such  notice^  it  shall  be  the  duty  of  Uie  county 
horticultural  commissioner  to  cause  said  nui- 
sance to  be  at  once  abated,  by  eradicating  or 
destroying  said  diseases,  insects,  or  other  pests, 
or  thwr  eggs,  or  larvte.  •  •  •  The  expense 
thereof  shall  be  a  county  charge,  and  the  board 


of  supervisors  shall  allow  and  pay  the  same  oat 
of  the  general  fund  of  the  county.  Any  and  all 
*  *  *  sums  so  paid  shall  be  and  become  a  lien 
on  the  property  and  premises  from  which  said 
nuisance  has  been  removed  or  abated  in  pur- 
suance of  this  chapter." 

It  further  provides  that  a  notice  of  such 
lien  shall  be  recorded  in  the  recorder's  office 
within  30  days  after  the  right  has  accrued, 
and  that  "an  action  to  foreclose  the  same 
shall  be  commenced  within  ninety  days" 
thereafter  by  the  district  attorney  of  tbe 
county  In  the  name  of  the  county.  This  suit 
was  begun  upon  the  authority  of  this  section. 

[1,2]  Tbe  effect  of  this  statute  is  to  Im- 
pose upon  the  property  owner,  without  bis 
consent,  tbe  burden  of  the  expense  of  fumi- 
gating his  orchard.  It  is  a  proceeding  In  In- 
vltum  for  the  public  benefit.  It  requires  no 
citation  of  authority  to  establish  the  proposi- 
tion that  the  statutory  method  of  proce- 
dure must  be  at  least  substantially  followed 
in  order  to  create  a  valid  lien  against  tbe 
private  property  of  an  individual,  for  sudx 
expense,  or  to  compel  him  to  pay  the  expenis- 
es  incurred  by  the  connty  in  that  behalf. 
In  this  case  the  statutory  procedure  was  not 
followed.  The  statute  provides  that  the  hor- 
ticulture commissioner  shall  give  the  notice 
to  the  owner  to  destroy  the  pests  in  his  or- 
chard. The  notice  given  in  the  present  case 
was  not  signed  by  the  horticulture  commis- 
sioner, and  does  not  purport  to  be  given  by 
him.  It  was  signed  by  C.  A.  Nelson,  a  local 
Inspector,  and  purports  to  be  giv^i  upon  bis 
authority  alone.  The  statute  requires  that 
the  notice  shall  be  served  on  the  owner  of 
the  property,  or  <m  the  person  in  charge 
thereof,  by  the  horticulture  commissioner 
or  by  any  person  deputed  by  said  commis- 
sioner for  that  purpose.  The  notice  was 
served  by  Ndson,  the  Inspector,  who  signed 
the  same,  not  by  the  horticulture  commis- 
sioner. It  does  not  appear  that  Nelson  was 
deputed  by  tbe  horticulture  conuuisslcHier 
or  authorized  by  him  to  serve  said  notice, 
or  that  he  had  any  authority  from  the  hor- 
ticulture commissioner,  or  under  the  law, 
to  serve  the  notice.  The  statute  requires 
that  It  shall  be  served  in  the  same,  manner 
as  a  summons  in  a  civil  action.  The  serv- 
ice of  the  notice  In  question  was  acoomplisb- 
ed,  so  far  as  there  was  any  service,  by  de- 
livering it  to  one  J.  H.  Stewart,  who  was  at 
that  time  upon  the  premises.  He  was  not 
tbe  owner  thereof,  and  he  was  not  lii  charge 
or  control  thereof  for  the  owner.  The  ovm- 
er  was  at  that  tim^  on  the  premises  in 
question,  and  could  readily  have  been  serv- 
ed personally,  if  the  necessary  pains  bad 
been  taken  to  that  end.  J.  B.  Stewart  was 
her  brother,  and  lived  on  the  premises  In 
the  same  house  with  his  sister.  He  owned 
lands  in  tbe  vicinity  and  cultivated  them, 
and  also  at  times  assisted  his-  sister  in  the 
cultivation  of  her  land,  and  sometimes  ad- 
vised with  her  concerning  the  same,  but  he 
was  in  no  legal  sense  her  agent  in  charge  of 
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the  property  and  had  no  oontiol  tfaeieof. 
For  tli^e  reasons  we  are  Ot  the-  opinioD 
that  no  TiUld  Uen  was  acquired  upon  the 
property  by  the  proceedings  In  question. 
Ttxia  conclusion  renders  it  unnecessary  to 
determine  whether  or  not  the  property  own- 
er may,  Id  such  a  case,  prove,  as  a  partial 
defense,  that  the  amount  paid  by  the  county 
for  the  expense  of  fumigating  was  In  excess 
of  the  reasonable  cost  thereof. 
The  Judgment  and  order  are  reversed. 


SAN  BERNAKDINO  COtJNTI  T. 

8TEWAKT.    (L.  A.  8767.) 

(Supreme  Court  of  California.    Aug.  S,  1916.) 

AOSICUliTOKB  «=»11— FUMIOATINQ  OKCHABD— 

Lien— NoTicB. 
Under  P6L  Code,  U  2322,  2322a-2322c.crc- 
ating  a  lien  for  expenses  incurred  after  written 
notice  by  the  horticultural  commissioner  to  fu- 
micate  has  been  served  upon  an  orchard's  own- 
er, no  lien  is  created  where  ^an  inspector,  ap- 
parently without  authority,  signed  and  handed 
a  notice  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  {<  15-60;  Dec.  Dig.  <8=»11J 

Department  2.  Appeal  from  Superior 
Court,  San  Bernardino  County ;  Z.  B.  West, 
Judge. 

Action  to  foreclose  a  statutory  lien  by  the 
County  of  San  Bernardino  against  J.  II. 
Stewart  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 

B.  C.  Campbell,  of  Long  Beach,  for  aiq[)el- 
lant  R.  B.  Goodcell  and  Frank  T.  Bates, 
both  of  San  Bernardino,  for  respondent 

MELVIN,  J.  Defendant  appeals  from  the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trlaL 

The  action  was  one  by  the  county  of  San 
Bernardino  to  foreclose  an  alleged  Uen  upon 
defendant's  land  for  expenses  incurred  and 
paid  by  the  county  In  fumigating  defendant's 
orchard  and  freeing  the  trees  of  noxious  in- 
sects. In  some  particulars  the  cause  resem- 
bles County  of  Soji  Bernardino  v.  Stewart 
L.  A.  No.  3766,  169  Paa  717,  In  which  an 
opinion  was  filed  on  August  1,  1916.  There 
are  certain  differences  In  this  case.  For  ex- 
ample, It  appears  that  service  of  notice  was 
made  upon  defendant  personally.  He  waived 
the  five  days  within  which  he  might  have 
done  the  work,  under  the  terms  of  the  notice, 
and  permitted  the  premises  to  be  entered  and 
the  fumigating  of  the  trees  to  proceed.  In 
all  other  particulars  this  case  is  Just  like  the 
one  dted.  In  this,  as  in  that,  the  notice  was 
Issued  and  signed  by  the  local  inspector, 
and  not  by  the  county  horticultural  commis- 
sioner. It  does  not  appear  that  the  commls' 
sloner  dther  directed  or  was  cognizant  of 
the  service  of  the  notice  to  fumigate  the 
trees.  AJg  the  inspector's  authority  to  give 
the  notice  does  not  appear,  and  as,  this  be- 


ing a  proceeding  in  Invitum,  It  must  be 
shown  that  the  statutory  method  Of  proce- 
dure was  followed  In  order  that  the  lien 
should  attach,  we  must  hold  on  the  author- 
ity of  County  of  San  Bernardino  v.  Stewart, 
supra,  mat  the  Jurisdiction  of  the  lower 
court  was  not  shown,  and  that  the  Judgment 
does  not  find  full  support  In  the  record. 
The  Judgment  and  order  are  reversed. 

We  concur:  HBNSHAW,  J.;  LORIOAN,  J. 


VORE  V.  EPHRAIM  et  al.     (Sac,  2261^ 
(Supreme  Court  of  CalUoenia.    Aog.  2,- 1016.) 

1.  Exceptions,  Bili.  or  «=92&— Availability 
IN  DimsKNT  Pboceedino. 

A  bill  of  exceptions  settled  for  use  on  mo- 
tion for  new  trial  may  be  used  in  support  of 
an  appeal  &om  the  Judgment,  althgugh  it  was 
not  regularly  used  on  the  motion  for  new  trial 
[Ed.  Note. — For  other  cases,  see  Exceptions, 
BUI  of,  Dec.  Dig.  <8s»2S;  Appeal  and  Error, 
Cent  Dig.  J  2330.] 

2.  Appeal  and  Ebkob  «=3S6^— Soopb  or  RB- 
viEW— Time  of  Pebfection  of  Affkax. 

Where  appeal  from  Judgment  is  taken  with- 
in 60  days,  suffideocy  of  the  evidence  may  be 
consider^  as  wdl  as  alleged  errors  of  law  oc- 
curring at  the  trial. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error.  Cent  Dig.  U  1765-1767,  3456-3461; 
Dec.  Dig.  «=3864.] 

3.  Mines  and  Minebals  «s»38(2)— Qxtixtino 
Title— Effect  of  Patent-^Exceptionb. 

Where  plaintiJGC  originally  located  mineral 
lands  and  mined  ore  thereon,  but  while  he  was 
in  possession  patent  issued  to  another  covering 
the  land,  but  under  a  statute  excepting  from 
grants  and  a  clause  in  the  patent  excepting  all 
mineral  lands,  and  plaintiff  thereafter  removed 
from  the  land,  but  before  the  patentees  took 
possession  relocated  it,  his  title  would  not  sup- 
port an  action  to  quiet  title,  for  although  the 
statute  and  patent  excepted  mineral  lands,  a 
determination  whether  the  land  was  actually 
mineral  land  was  required  to  be  made  by  the 
land  department,  and  its  issuance  of  patent  ex- 
cepting mineral  lands  was  void  as  to  the  excep- 
tion. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  }  87%;  Dee.  Dig.  «=» 
38(2).] 

4.  JuDOMENT    «=»685(4)— Res    AnjUDiOAXA— 
Mattbbs  Concluded. 

Where  defendants  had  brought  a  prior  ao 
tion  to  quiet  title  to  the  land,  which  plaintiff 
held  under  alleged  right  of  location,  defendants 
having  a  patent  from  the  government  and  aucb 
action  resulted  in  defendants'  tayor.  it  was  res 
adjudicata  as  against  the  plaintiCTs  action  to 
quiet  title  to  the  same  land. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  }  1084;    Dec.  IMg.  <®=»585(4).] 

In  Bank.  Appeal  from  Snpeiior  Court, 
Placer  County;  J.  E.  Prewett,  Judge. 

Action  by  Edmund  Vwe  against  Ferdi- 
nand Ephralm  and  others.  From  a  Judgment 
for  plaintiff,  and  order  in  effect  denying  new 
trial,  defendants  appeaL    Reversed. 

I.  B.  L.  Brandt,  of  San  Francisco,  for  ap- 
pellants. John  M.  Fulweller,  ot  Auburn,  for 
respondent 
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SHAW,  J.  The  defendants  bave  appealed 
from  the  Judgment 

The  court  below  made  an  order  that  plaln- 
tUTs  motion  to  dismiss  defendants'  motion 
for  a  new  trial  be  granted.  The  defendants 
filed  two  notices  of  appeal  from  this  order, 
one  designating  it  as  an  order  denying  de- 
fendants' motion  of  a  new  trial,  and  the  oth- 
er designating  it  as  an  order  dismissing  de- 
fendants' motion  for  a  new  trial. 

[1,2J  The  appeal  from  the  Judgment  was 
taken  within  60  days  after  Its  entry.  A  bill 
of  exceptions  for  use  on  the  motion  for  new 
trial  was  duly  proposed  and  settled  and  is 
set  forth  in  th6  transcript.  A  bill  of  excep- 
tions BO  settled  for  use  on  motion  for  new 
trial  may  be  used  in  support  of  an  appeal 
from  the  Judgment,  although  it  was  not  reg- 
ularly nsed  on  the  motion  for  a  new  triaL 
Wall  v.  Mines,  128  CaL  138,  60  Pac.  682; 
Vinson  V.  Los  Angeles,  etc.,  Co.,  141  Gal.  164, 
74  Pac.  767;  Gay  t.  Gay,  146  CaL  240,  79 
Pa&  685 ;  Code  Civ.  Proc.  {  950.  As  tlie  ap- 
peal from  the  Judgment  was  taken  within  60 
days,  the  sufficiency  of  the  evidence  may  be 
considered,  as  well  as  the  alleged  errors  of 
law  occurring  at  the  trial.  Code  Civ.  Proc. 
§  939;  Brown  v.  Tolles,  7  CaL  398;  Walls 
V,  Preston,  26  CaL  69;  Harper  v.  Minor,  27 
CaL  lOt;  Haviland  v.  Southern  C.  El  Co., 
158  Pac.  328,  decided  May  25,  1916.  From 
these  principles  it  appears  that  the  ques- 
tions presented  may  be  as  well  reviewed  on 
appeal  from  the  Judgment  as  upon  an  appeal 
from  an  order  denying  a  motion  for  new 
trial.  Hence  the  elaborate  discussions  in  the 
briefs  regarding  the  action  of  the  court  be- 
low upon  the  motion  for  new  trial  and  its  ef- 
fect upon  our  authority  to  review  the  errors 
of  law  presented  are  unimportant  and  re- 
quire no  consideration  at  our-  bands. 

[3}  The  complaint  stated  a  cause  of  action 
to  quiet  the  plaintiff's  alleged  title  to  about 
20  acres  of  land  included  within  the  bound- 
aries of  the  east  half  of  section  3,  township 
13,  range  9  east,  in  Placer  county.  Therein 
the  plaintiff  claimed  title  to  the  land  de- 
scribed under  a  mining  location  regularly 
made  by  him  on  September  11,  1911,  under 
the  mining  laws  of  the  United  States,  and 
on  his  allegation  that  at  that  time  the  said 
lands  were  unoccupied  public  mineral  lands 
of  the  United  States.  The  defendants  dalm 
title  derived  from  the  Central  Pacific  Rail- 
road Company,  under  a  patent  from  the  Unit- 
ed States  executed  on  June  23,  1883,  in  pur- 
snance  of  the  grant  of  the  United  States  to 
the  Central  Pacific  Railroad  Company  by 
the  act  of  Congress  of  July  1,  1862,  c.  120, 
12  U.  S.  Stats.  492,  and  the  amendment  of 
July  2,  1864,  c  216,  13  U.  S.  Stats.  356. 
The  defendants  are  the  successors  in  inter- 
est, by  deeds  regularly  executed  by  the  Cen- 
tral Pacific  Railroad  Company,  to  the  title 
which  it  acquired  by  said  patent.  At  the 
time  said  patent  was  issued  in  1883,  the  par- 
ticular land  here  Involved  was  in  the  posses- 


sion of  the  itaintiff  and  was  worked  by  Um 
as  a  mining  daim.  Gold  had  been  discover- 
ed therein  and  was  being  taken  therefrom 
by  him  in  large  quantities.  In  1887  the 
plaintiff  left  said  claim  and  abandoned  it.  So 
far  as  appears  it  was  never  again  worked  as 
a  mining  claim  and  there  was  no  further  as- 
sertion that  it  constituted  mineral  land  until 
the  plaintiff  again  located  the  parcel  In  1911, 
as  aforesaid.  The  patent  under  which  the 
defendants  claim  contained  an  exception, 
which  at  that  time  was  inserted  la  all  pat- 
ents issued  by  the  United  States,  reading  as 
follows: 

"Excepting  all  mineral  land,  should  any  nicb 
be  found  in  the  tracts  aforesaid." 

The  act  of  18G2,  granting  the  land,  con- 
tained this  clause: 

"Provided,  that  all  mineral  lands  shall  be  ex- 
cepted from   the  operation  of  this  act." 

The  contention  of  the  respondent  is  that 
by  reason  of  this  proviso  in  the  granting  act 
and  the  exception  in  the  patent,  coupled  with 
the  fact  that  at  the  time  the  patent  was  Is- 
sued the  land  was  known  to  be  mineral  In 
character  and  was  worked  aa  a  mine,  tlte 
railroad  company  anid  Its  auoceasors  obtain- 
ed no  title  to  that  part  of  the  land  purport- 
Ing  to  be  conveyed  by  the  patent  which  was 
covered  by  the  mining  location. 

Every  question  upon  which  the  respondent 
relies  In  support  of  this  claim  is  decided 
against  him  in  the  recent  decision  of  the  Su- 
preme Court  of  the  United  States  In  Burke 
▼.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  660, 
34  Sup.  Ct  907,  68  I*  Ed.  1627.  It  is  but 
fair  to  add  that  this  decision  was  made  aft- 
er the  rendition  of  the  Judgment  herein.  The 
decision  in  that  case  involved  the  construc- 
tion of  the  grant  to  the  Southern  Pacific 
Railroad  Company  by  the  act  of  July  27, 
1866,  c  278,  14  U.  8.  State.  292.  That  act 
also,  as  do  the  acta  of  1862  and  1864,  exclud- 
ed from  its  operation  all  mineral  lands  other 
than  coal  and  iron  lands.  In  that  case,  as 
in  this,  mining  locations  had  been  made  on 
the  land  In  controversy  and  discovery  made 
thereon  prior  to  the  issimnce  of  the  patent. 
At  the  time  the  patent  was  issued  in  1894, 
the  locators  were  in  possession  of  the  'mining 
locations,  but  afterwards  they  abandoned 
the  same  and  the  plaintiff  and  his  associates 
relocated  the  same  under  the  mining  laws  of 
the  United  States.  The  patent  in  that  case 
contained  a  clause  excepting  mineral  lands, 
should  any  be  found  In  the  tracts,  substan- 
tially the  same  as  that  contained  in  the  pat- 
ent here  under  -consideration.  After  elabo- 
rate consideration  the  court  there  decided  the 
following  propositions:  (1)  That  although 
mineral  lands,  known  to  be  such  at  and  be- 
fbre  the  issuance  of  patent,  were  excluded 
from  the  grant,  yet  that  the  act  cost  upon 
tile  land  department  of  the  United  States  the 
duty  of  determining  the  character  of  the 
land  l>efore  issuing  patents  therefor;  (2> 
that  the  land  departmeitt  was  the  legally 
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crautltated  tribunal  to  determine  tb«  qoes- 
tioo  wbether  or  not  tbe  land  to  be  patented 
was  or  waB  not  mineral  land  within  the 
meaning  of  the  act,  and  that  its  determina- 
tion was  not  void,  bat  that  a  patent  Issued 
in  dae  form  passed  the  title,  subject  only  to 
the  right  of  the  United  States  to  attack  the 
Itatent  by  a  direct  suit  for  its  annulment  if 
the  land  was  known  to  be  mineral  when  the 
patent  issued;  (3)  that  the  clause  in  the 
patent  purporting  to  except  mineral  land 
fonnd  to  be  In  the  tract  is  void,  because  the 
officers  of  the  United  States  who  prepare  and 
issue  the  patent  have  no  authority  to  Insert 
such  exception;  {j)  that  a  patent  so  Issued 
constitutes  "a  conclusive  and  oCBclal  declara- 
tion that  the  land  Is  agricultural  and  that  all 
the  requirements  have  been  complied  with," 
except  upon  a  direct  attack  by  the  United 
States,  or  some  person  acting  in  privity  with 
it,  to  set  aside  the  patent  for  fraud  or  mis- 
take, or  to  declare  a  trust  under  it ;  (5)  that 
one  claiming  under  a  mining  location,  made 
after  the  Issuance  of  the  patent  and  after 
the  previous  location  was  abandoned,  is  not 
in  privity  with  th^'  United  States  so  as  to 
be  able  to  lny9ke  the  right  to  annul  such 
patent ;  (6)  that  the  fact  that  the  claimant 
of  the  mining  location  was  not  in  privity 
with  the  government  when  the  patent  was 
issued  prevents  him  from  attacking  the  pat- 
ent on  the  grotmd  of  fraud  or  mistake. 

These  propositions  cover  the  case  made  by 
the  respondent  and  show  beyond  controversy 
tlmt  the  court  below  erred  in  its  findings 
and  Judgment  in  favor  of  the  plaintlCT. 

[4]  The  defendants  also  pleaded  in  defense 
a  former  adjudication.  The  defendants  here, 
other  than  Ephralm  and  his  wife,  are  the 
heirs  of  one  Michael  Phillips,  a  former  co- 
owner  with  Ephraim.  In  1S93,  the  defend- 
ants Ferdinand  Ephralm  and  the  executrix 
of  the  estate  of  Michael  Phillips  began  an 
action  against  the  plaintiff  Vore  to  quiet 
their  title  to  certain  lands,  including  that 
here  in  controversy,  alleging  that  Vore  claim- 
ed some  Interest  or  estate  therein  adverse 
to  tlie  plaintiff  which  was  without  right 
Vore  appeared  and  demurred  to  the  com- 
plaint, the  demurrer  was  overruled,  he  fail- 
ed to  answer,  apd  thereupon  Judgment  was 
entered  against  him  in  favor  of  the  plain- 
tiffis  In  that  action,  defendants  here,  declar- 
ing that  all  claims  of  Vore  to  the  land  were 
invalid  and  that  the  plaintiffs  were  the  true 
and  lawful  owners  thereof  and  of  every  part 
and  parcel  thereof.  The  court  below  was  of 
the  opinlmi  that  this  Judgment  was  not  a 
bar,  its  theory  being  that  at  that  time  the 
land  was  public  land  of  the  United  States, 
and  that  the  present  Claim  of  the  plaintiff 
Vore  is  based  upon  a  mining  claim  made 
after  that  Judgment  was  given  and  is  iCn  aft- 
er-acquired title  on  which  he  may  prevail. 
As  we  have  seen,  the  court  was  in  error  in 
the  premise  that  the  land  was  then  public 


land  of  the  United  States.  This  is  fatal  to 
its  conclusion.  The  land  at  that  time  be- 
longed to  the  defendants  and  has  ever  since 
belonged  to  them.  That  Judgment  was  a 
conclusive  determination  in  their  '  favor 
against  the  plaintiff  In  this  case..  There  was 
no  after-acquired  title.  No  other  points  are 
discussed  which  require  notice. 
The  Judgment  and  order  are  reversed. 

We  concur:  ANOBUJOTTI,  O.  J.;  StOSS, 
i.;  HBNBHAW,  J.;  IX>RIGAN,  X;  MEL- 
VIN.  J.;  i;«AWIiOB,J. 


WESTERN  INDEMNITY  .CX).  v.  PILLS- 

BUBX  et  bI.,  Industrial  Ac^dent  Oom- 

mission.    (S.  F.  7422.) 

(Snpreme  Oourt  of  California.    Jpne  29,  tSM.) 

1.  Mastkb   ANn    Sebvaht  ■«=s»4170r)— Wobk- 

HBN'S  COMFBKSATION  AOV  — >  AWABD'  OF  IV- 

nnsTRiAL  CouuissjOR— KKvniw. 
Tbe  finding  of  the  Industrial  Accident  Com- 
mission awarding  compensation  will  not  be  dis- 
turbed, where  there  is  a  substantial  conflict  of 
teatimoay  tegardiuf  the  status  of  the  person 
claiming  compensation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  <S=»417(7)j 

2.  Mastxb  and   Servant  €=3367  —  Wobk- 
uer's  Compensation  Act  —  Authobitt  of 

iNOVSTBIAIi  AOClnENT  CoUUISSION. 

Tbe  authority  of  the  Indiutrial  Accident 
Commission  to  award  compensation  is  limited 
to  injured  employes,  and  cannot  include  inde- 
pendent contractors. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=>Se7.] 

8.  Mabtkb  and  Sbbyart  «=>S81— Wobkhxn's 

OOMFKNSATIOH  AOX— E|CPLOT£b— "CONTBAOT 

JOB  HiBB." 
Under  Compensation  Act  (St.  1913,  p.  284) 
S  14,  providing  that  the  term  "employ^"  as 
osed  in  sections  12  to  38,  shall  mean  every  per- 
son in  the  service  of  an  employer,  as  defined 
by  section  13,  under  any  appointment  or  con- 
tract of  hire  or  apprenticeship,  held,  a  "con- 
tract of  hire"  means  a  c<«tract  for  personal 
services. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=3361.] 

4.  Masieb  and  Skbvant  «=3361— Wobkukn's 
Compensation  Act  —  "Servant"  —  "ISm- 

PLOTft." 

Under  Civ.  Cede,  f  2009,  deflniag  a  "serv- 
ant" as  one  who  is  employed  to  render  personal 

service  to  his  employer  otherwise  than  in  the 
pursnit  of  an  independent  calling,  and  who,  in 
such  service,  remains  entirely  under  the  di- 
rection and  control  of  tbe  master,  the  word 
"servant"  is  generally  synonymous  with  tbe 
word  "employe"  (citing  Words  and  Phrases, 
Employe;    Servant). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=s>361.] 

6.  Master  and  Servant  «=»367— Wobkmen's 

CoMFBNSAnoIl  ACT— iHDXPBNDBIfT  CONTBAO- 
TOB. 

One  who  furnished  teams  and  drivers  to  a 
contractor,  and  who  received  a  certain  sum  per 
day  for  the  work  of  each  team  and  driver,  and 
who  himself  drove  one  of  sneb  teams,  -MU  not  a 
servant  of  such  contractor,  entitled  to.  compen- 
sation for  injuries,  notwitlfstandlng  that  control 
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was  exerdged  hy  the  contractor  in  directing'  the 
drivera  as  to  the  materiala  to  be  haoled. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Seryant,  Dec.  Di«.  <^s»367.] 

In  Bank.  Certiorari,  on  the  relation  of 
the  Western  Indemnity  Company,  a  corpora- 
tion, against  A.  J.  Plllsbury  and  others,  as 
members  of  and  constituting  the  Industrial 
Accident  Commission,  to  review  proceedings 
leading  to  an  award  to  H.  H.  Stevens. 
Award  annulled. 

Eugene  7.  Oonlin,  of  San  Francisco,  for 
petitioner.  Clirlstopber  M.  Bradley,  of  San 
Francisco,  for  respondents. 

MELVIN,  J.  Certiorari  directed  to  the 
Industrial  Accident  Commission  to  review 
the  proceedings  leading  to  an  award  made  to 
H.  U.  Stevens  against  tlie  Western  Indem- 
nity Company.  U.  S.  Tittle  was  a  defendant 
before  the  Industrial  Accident  Commission, 
but  the  Western  Indemnity  Company,  his  in- 
surance carrier,  assumed  all  liabiltty  which 
might  exist  against  its  codefendant. 

H.  S.  Tittle  was  a  contractor  engaged  in 
performing  work  for  the  city  and  county  of 
San  Francisco  in  connection  with  the  munici- 
pal railway  line  on  Van  Ness  avenue.  Mr. 
Stevens  called  upon  Mr.  Tittle  and,  present- 
ing his  card,  which  announced  him  as  one 
engaged  in  "teaming  and  grading,"  offered 
to  furnish  teams  and  drivers  for  the  work, 
if  any  should  be  required,  at  ?6  a  day  for 
team,  wagon,  and  driver.  No  contract  was 
made  at  that  time,  but  about  a  week  later 
Mr.  Tittle  notified  Mr.  Stevens  that  he  re- 
quired a  team.  Onei  was  furnished;  Mr. 
Stevens  driving  it  Iilmself.  About  a  week 
later,  Stevens  was  notified  that  another  team 
was  needed.  He  agreed  to  furnish  and  did 
furnish  a  second  driver,  team,  and  wagon  at 
$6  a  day,  employing  the  driver  himself  and 
paying  him  $3  a  day. 

The  Industrial  Accident  Commission  found 
that  Mr.  Stevens  was  an  employ^,  in  that  he 
had  "agreed  to  provide  a  team  and  wagon 
and  drive  it  himself."  He  was  injured  and 
demanded  compensation.  It  is  contended  by 
petitioner  here  that  the  finding  of  the  com- 
mission to  the  effect  that  Stevens  agreed  to 
drive  the  team  himself  is  entirely  without 
support  in  the  evidence,  and  that  under  the 
facts  as  shown  without  conflict  be  was  an 
independent  contractor. 

[1,2]  It  is  the  rule  that,  where  there  is  a 
sut>stantial  conflict  of  testimony  regarding 
the  status  of  a  person  clataiing  compensa- 
tion, the  fludlng  of  the  commission  will  not 
be  disturtted.  We  must  examine  the  record 
carefully,  therefore,  and  if  we  find  any  evi- 
dence to  support  the  finding  that  Stevens 
was  an  employe  we  should  not  annul  the 
award.  If  he  was  not  an  "employ^,"  unques- 
tionably the  commission  had  not  authority 
to  award  compensation  because  the  power 
of  the  Legislature  only  extends  to  the  crea- 
tion and  enforcement  of  a  liability  on  Ota 


part  of  employers  to  compensate  their  em- 
ployes.   Carstens  v.  Plllsbury,  168  Paa  218. 

There  is  no  substantial  conflict  In  the  tes- 
timony. It  is  undisputed  that  the  contract 
between  Stevens  and  Tittle  did  not  cover 
any  definite  period.  It  is  also  undisputed 
that  the  latter's  foreman  directed  Stevens 
and  his  driver  in  the  matter  of  the  materials 
to  be  hauled.  There  was  no  agreement  re- 
garding the  bulk  of  matter  or  the  number  of 
loads  per  day,  but  each  wagon  was  to  be  nsed 
for  the  period  of  eight  hours  a  day  both  in 
removing  the  rubbish  and  surplus  sand  that 
accumulated  from  Tittle's  work  as  a  general 
contractor  constructing  the  railway  tracks 
and  also  in  hauling  lumber  and  rock  for  the 
use  of  Tittle.  But  there  is  no  word  of  evi- 
dence that  Stevens  was  employed  personally 
to  drive  either  of  his  teams.  He  was  to  fur- 
nish the  means  of  accomplishing  certain  re- 
sults— namely,  drivers,  teams,  and  wagons— 
and  there  was  no  element  of  personal  service 
in  the  contract.  It  is  true  that  he  did  drive 
one  of  bis  own  wagons;  but,  if  he  had  de- 
sired to  devote  a  day  to  other  oc<nipations, 
his  contract  with  Tittle  would  have  been 
fully  performed  If  he  iiad  put  any  competeat 
man  in  charge  of  the  horses  he  had  been 
driving,  because  he  had  been  required  to 
furnish  "teams"  (which  included  wagons  and 
drivers).  Neither  Mr.  Stevens  nor  the  driver 
of  his  second  team  was  listed  as  an  employ^ 
on  the  books  of  Mr.  Tittle  (who  did  business 
under  the  name  of  "Tittle  Company");  the 
account  being  carried  as  "H.  H.  Stevens 
Teams."  At  the  end  of  each  week  an  enve- 
lope was  given  to  Stevens  containing  pay  at 
the  rate  of  $6  per  day  for  each  team;  nd- 
ther  he  nor  his  driver  receiving  any  segre- 
gated sum  from  Tittle  as  wages.  It  is  clear 
that  the  contract  was  not  one  between  em- 
ployer and  employ^  in  the  sense  of  section 
14  of  the  Compensation  Act,  but)  one  by 
which  Mr.  Stevens  agreed  to  furnish  facili- 
ties for  doing  a  certain  sort  of  work.  There 
was  no  stipulation  between  the  contractor 
who  was  performing  the  work  for  the  ilkanic- 
ipallty  and  Stevens  regarding  wages.  A 
lump  sum  was  paid  for  each  team,  and  Mr. 
Tittle  Imew  nothing,  so  far  as  the  testimony 
reveals,  regarding  the  amount  of  wages  paid 
Stevens'  driver.  Neither  dl^  he  pay  Mr. 
Stevens  a  certain  sum  for  use  of  the  teams 
and  another  sum  for  personal  services.  The 
amount  paid  was  $12  a  day  for  two  drivers, 
two  teams,  and  two  wagons.  After  the  acci- 
dent another  driver  was  substituted  for  the 
injured  man.  He  continued  to  perform  the 
work  Just  as  his  employer  had  done  it,  and 
his  name  was  never  given  to  the  Tittle  Com- 
pany, nor  entered  upon  the  books,  fant  the 
money  due  for  the  two  teams  was  paid  to 
the  wife  of  the  Injured  man. 

[3]  Section  14  of  the  Compensation  Act 
provides  that: 

"The  term  'employ^'  as  used  in  sections  12 
to  86,  inclusive,  at  this  act  shall  be  eoastmed 
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to  mean:  Ereir  penon  in  the  service  of  «n 
employer  as  denned  by  section  13  hereof  under 
an;  appointment  or  contract  of  hire  or  appren- 
ticeehip.  ezpreaa  or  implied,  oral  or  written." 
St  1913,  p.  284. 

A  "contract  of  blre"  means  a  contract  for 
personal  serviceB,  and  tlits  is  emphasized  by 
tlie  fact  tliat  the  basis  of  compensation  pro- 
vided by  the  act  Is  the  amount  of  wages 
earned.  Doubtless  there  could  be  a  contract 
of  service  without  stipulated  wages,  but 
there  could  be  no  employs  unless  his  per- 
sonal services  were  rendered  to  the  employ- 
er, and  since  wages  are  generally  paid  for 
personal  services,  wages  or  salary  are  made 
the  criteria  of  compensations  given  to  in- 
jured employes. 

[4J  The  word  "servant"  Is  generally  syn- 
onymous with  the  word  "employ^"  (35  Cyc. 
1431;  3  Words  and  Phrases,  ^69  and  2376 ; 
7  Words  and  Phrases,  6420;  Rand  t.  Cole,  88 
Tenn.  400,  12  S.  W.  922,  7  L.  R.  A.  96),  and 
section  2000  of  our  Gtvil  Code  defines  a  serv- 
ant as  follows: 

"A  servant  is  one  who  la  employed  to  render 
personal  service  to  his  employer,  otherwise  than 
In  the  pursuit  of  an  independent  calling,  and 
who  in  such  service  remalnja  entirely  under  the 
control  and  direction  of  the  latter,  who  is  called 
his  master." 

[f]  Thus  reasoning  from  the  definition  fur- 
nished by  the  act  itself  It  seems  clear  that 
the  man  who  received  an  award  of  compen- 
sation was  not  an  "employ^"  of  the  railroad 
contractor. 

But  it  is  urged  with  much  force  that  since 
the  foreman  for  Tittle  Company  directed 
btevens  in  the  matters  of  the  materials  to 
be  hauled  the  latter  was  not  an  independent 
contractor — that  the  test  of  what  constitutes 
Independent  service  lies  in  the  control  exer- 
cised and  that  the  driver  being  under  the  su- 
pervision of  the  foreman  was  therefore  an 
employ^  of  Tittle.  It  Is  true  that  many  au- 
thorities specify  "control"  of  the  person  per- 
forming work  as  the  means  of  difterentlatlng 
service  from  independent  employment.  The 
test  of  "control,"  however,  means  "complete 
control."  For  example,  the  citizen  who  hires 
a  taxlcab  to  take  him  to  a  certain  place  ex- 
ercises that  amount  of  control  over  the  driver 
but  he  does  not  thereby  become  the  man's 
employer.  Lebatt,  in  his  work  on  Master 
and  Servant  (2d  Ed.,  t  25),  says: 

"It  is  well  settled  that,  where  one  person  is 
performiog  work  io  which  another  is  beneficial- 
ly interested,  the  latter  may  exercise  over  the 
former  a  certain  measure  or  control  for  a  defi- 
nite and  restricted  purpose,  without  incurring 
the  responsibilities,  or  acquiring  the  immunities, 
of  a  master,  with  respect  to  the  person  con- 
troUed." 

In  Driscoll  ▼.  Towle,  181  Mass.  416,  63  N. 
BL  922,  the  court  said  (Mr.  Chief  Justice 
Holmes  delivering  the  opinion): 

"In  cases  like  the  present,  there  is  a  general 
consensus  of  authority  that,  althpugh  a  driver 
may  be  ordered  by  those  who  have  dealt  with  his 
master  to  go  to  this  place  or  that,  to  take  this 
or  that  bniden,  to  hurry  or  to  take  his  time, 
nevertheless  in  respect  to  the  manner  of  his 
driving  and  the  OMttrol  of  his  horse  he  remains 


subject  to  no  orders  but  these  of  the  man  who 
pays  him.  Therefore  he  can  make  no  one  else 
liable  if  he  negligently  runs  a  person  down  In 
the  street.  Huff  v.  Ford,  12G  Mass.  24  [30 
Am.  Rep.  646];  Reagan  v.  Casey,  160  Mass. 
374,  379  [36  N.  B.  581;  Jones  v.  UverBool, 
14  Q.  B.  D.  890;  Waldopk  v.  Winfield  ijwi] 
2  E.  B.  696;  Quarman  v.  Burnett,  6  M.  & 
W.  499;  Laugher  v.  Pointer,  S  B.  &  C.  647, 
5581  Murray  v.  Dwight,  161  N.  Y.  301  [55  N. 
B.  901,  48  L.  R,  A.  673];  Lewis  v.  Long  Is- 
land Railroad,  162  N.  Y.  52.  66  [56  N.  B.  548] ; 
New  York,  Lake  Erie  &  Western  Railroad  v. 
Steinbrenner,  47  N.  J.  Law.  161  [64  Am.  Rep. 
126];  Joslin  v.  Grand  Rapids  Ice  Co.,  50  Mich. 
516  [15  N.  W.  887,  45  Am.  Rep.  54] :  Little  v. 
Hackett,  116  U.  S.  366  [6  Sup.  Ct.  891,  29  Xj. 
Ed.  662]." 

That  was  a  case  in  which  It  was  sought 
successfully  to  hold  responsible  a  person  en- 
gaged In  a  general  teaming  business  for  in- 
juries inflicted  by  the  carelessness  of  bis  driv- 
er, who  at  the  time  was,  and  for  some  time 
theretofore  had  been,  carrying  property  for 
an  electric  light  company.  The  case  of  Rea- 
gan V.  Casey,  cited  supra,  was  b1»o  one  In 
which  the  Injury  was  Inflicted  by  the  negli- 
gence of  a  driver  of  a  team  furnished  by 
the  owner  for  a  specified  sum  per  day  to  the 
city  and  subject  to  the  orders  of  the  city's 
foreman.  The  driver  was  paid  by  the  own- 
er of  the  team  and  wagon  and  not  by  the 
city.  It  was. held  that  the  employer  of  the 
driver  and  not  the  city  was  responsible.  The 
same  rule  Is  announced  in  Hedge  v.  Williams, 
131  Cai.  458,  63  Pac.  721,  64  Pac.  106,  82 
Am.  8t  Rep.  366,  in  which  It  was  held  that 
a  firm  of  plumbers  engaged  by  the  defendant 
to  repair  a  tank  on  his  property  were  inde- 
pendent contractors  and  that  defendant  was 
not  liable  for  an  Injury  inflicted  upon  his 
servant  by  reason  of  the  carelessness  of  the 
servant  of  the  subcontractor.  In  that  case 
confusion  arose  in  the  minds  of  some  of  the 
counsel  In  the  case  from  the  fact  that  defend- 
ant's foreman  was  also  a  member  of  the  firm 
of  plumbers.  As  foreman  he  directed  the 
repairer  to  do  the  work  on  the  tank,  but  this 
court  held  that  there  was  no  contractual  re- 
lation between  defendant  and  Fontitine,  who 
was  sent  to  mend  the  tank,  and  that  the 
latter  could  not  be  considered  the  servant  of 
the  former. 

In  the  case  at  bar  confusion  arose  out  of 
the  fact  that  Stevens  drove  his  own  team, 
but  we  see  nothing  in'  that  fact  which  made 
him  a  servant  and  not  a  contractor.  The 
commlSBloa  found  that  Tittle  had  the  right 
and  power  of  discharging  the  applicant 
(Stevens)  "tmd  ruling  his  team  off  the  work" 
If  Lue  services  rendered  were  unsatisfactory 
but  the  conjunctive  is  very  significant.  Tittle 
could  not,  under  the  contract,  discharge 
Stevens  or  dispense  with  the  services  of  the 
team.  The  agreement  was  not  thus  divisi- 
ble, and  clearly  Stevens  was  not  the  employ^ 
of  Tittle.  The  same  distinction  between  a 
servant  and  an  independent  contractor  is  ob- 
served in  Bennett  v.  Truebody,  66  CJal.  610, 
6  Pac.  329,  66  Am.  Rep.  117.  If  Mr.  Stev^is' 
driver  who  had  charge  of  the  other  wagon 
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had  met  with  an  accident  bis  employer  would 
hare  been  liable  and  the  assumption  by  Stev» 
ens  of  a  dual  role  of  contractor  and  driver 
did  not  shift  the  liability. 

It  has  been  said  that  the  true  test  of  a 
contractor  Is  that  He  renders  service  In  the 
course  of  an  Independent  occupation,  follow- 
ing his  employer's  desires  In  the  results  but 
not  In  the  means  used.  1  Shearman  &  Bed- 
field  on  Negligence  (6th  Ed.)  306.  But  In 
weighing  the  control  exercised  we  must  care- 
fully distinguish  between  authoritative  con- 
trol and  mere  suggestion  as  to  detail  or  the 
necessary  co-operation  where  the  work  fur- 
nished Is  part  of  a  larger  nndertaklng. 
Standard  Oil  Co.  v.  Anderson,  212  U.  S.  221, 
222,  29  Sup.  Ct.  252,  53  L.  Ed.  480.  The  same 
principles  are  announced  in  Fink  v.  Mis- 
souri Furnace  Co.,  82  Mo.  276,  52  Am.  Bep, 
376.  In  Chlsholm  v.  Walker  &  Co.,  2  B.  W. 
C.  C.  261,  a  case  very  much  like  the  one  at 
bar,  arising  under  a  workmen's  compensa- 
tion statute,  It  was  held  that  the  man  who 
received  a  certain  aum  pet  day  for  the  work 
of  himself  and  his  horse  was  not  engaged  In 
a  "contract  of  service."  A  similar  ruling 
was  made  In  Byan  v.  County  Council  of  Tlp- 
perary,  6  B.  W.  C.  C.  578.  Spiers  v.  Elderslle 
S.  S.  Co.,  2  B.  W.  C.  C.  205,  was  a  case  In 
which  a  workman  engaged  by  one  William- 
son, a  subcontractor,  to  work  In  removing 
tjcales  from  boilers  on  a  ship  was  injured.  It 
was  held  that  the  shipowner  was  not  liable. 

It  Is  suggested  that.  Inasmuch  as  the  stat- 
ute enjoins  upon  the  court  liberal  construc- 
tion, we  should  Ignore  common-law  and  other 
definitions,  and  should,  In  determining  who 
are  and  who  are  not  employes,  regard  only 
decisions  under  compensation  acts.  In  re 
Rbeinwald,  168  App.  I>iv.  425,  153  N.  X. 
Supp.  598,  is  cited  as  authority  for  this  posi- 
tion, although  counsel  for  respondents  frank- 
ly admits  that,  the  New  York  Supreme  Court 
has  taken  very  advanced  ground  in  that  deci- 
sion. With  all  due  respect  to  the  ability  and 
learning  of  the  majority  of  the  Appellate  Di- 
vision of  the  Supreme  Court  of  New  Xork, 
we  must  say  that  we  can  find  no  satisfactory 
answer  to  the  dissenting  opinion  of  Mr.  Jus- 
tice I/yon,  in  which  Mr.  Justice  Howard  con- 
curred, arguing  that  under  the  undisputed 
facts  Bhcinwald  wsis  an  independent  contrac- 
tor, as  held  by  the  compensation  commission. 

This  court  has  always  endeavored  to  con- 
strue the  Workmen's  Compensation  Act  liber- 
ally and  with  a  view  to  carrying  out  Its  be- 
nevolent purposes,  but  we  cannot  see  why  we 
should  discard  the  wisdom  and  learning  of 
the  past  in  our  efforts  to  decide  what  the 
Legislature  Intended  by  the  language  used. 
Especially  should  we  avoid  all  temptation  to 
stretdi  the  law  to  cover-individual  cases 
where  those  demanding  compensation  arouse 
our  sympathy.  This. man  to  whom  compen- 
sation was  given  waa  badly  Injured,  but  we 
should  not:  for  that  reason  shut  our  eyes  to 


the  fact  that  he  was  an  independent  contrac- 
tor, and  not  an  employ^  The  very  strength 
and  propriety  of  compensation  statutes  rest 
in  the  fact  that  where  a  business  Is  charged 
with  the  care  of  injured  employes,  the  hirers 
In  that  business  of  men  and  women  whose 
daily  tasks  place  them  in  Jeopardy,  may  In- 
sure against  the  liability  Imposed  by  the  law. 
It  would  be  unfair  to  the  employers,  unfair 
tA  the  Insurers,  and  unfair  to  the  legitimate 
beneficiaries  of  the  statute  for  us  to  try  by 
every  devious  twlat  of  Interpretation  to  up- 
hold every  award  made,  merely  becaose  tba 
person  seeking  it  might  be  unfortunate. 

For  the  reasons  set  forth  above  the  award 
is  annulled. 

We  concur:    ANGELLOTTI,  O.  J.;   HEN- 
SHAW.  J.;  LOBIOAN,  J.;  SLOSS,  J. 


GONSAIiYES  et  aL  ▼.  PETALUMA  &  S.  B. 

BY.  CO.    (S.  P.  7669.). 
(Supreme  Court  of  California.     Aug.  S,  1916.) 

1.  Death  «=s>32  — Who  Mat  Sub— Depewd- 
BNCY  ON  Deceased. 

Civ.  Code,  i  1970,  as  to  recovery  of  damages 
against  employer  for  death  of  employ^  by  em- 
ploye's personal  representative  for  tiia  "widow, 
children,  dependent  parents  and  dependent  broth- 
ers and  sistera,"  must  be  construed  with  Code 
Civ.  Proc.  §  377,  giving  an  action  for  wrongful 
death  to  heirs  or  personal  representatives  of 
decedent  not  a  minor  against  tiie  person  caaaing 
the  death  or  his  employer  if  responsible  for  an 
employe's  conduct,  so  that,  in  action  for  em- 
ploye's death,  proof  that  the  action  is  prosecuted 
tor  the  benefit  of  the  class  of  dependents  limited 
in  section  1970  is  necessary  only  in  actions  bas- 
ed upon  that  section,  and  not  In  actions  based 
upon  section  377. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §1  47,  48;   Dec.  Dig.  <S=»32.] 

2.  Death  ®=>32  —  Who  Mat  Sot  —  XTiTBArE 
Place  to  Wobk. 

A  caose  of  action  for  death  founded  upon 
employer's  negligence  in  furnishing  employe  an 
unsafe  place  in  which  to  work  may  be  brouKbt 
under  Code  Civ.  Proc.  §  377,  giving  an  action  for 
wrongful  death  to  heirs  or  personal  representa- 
tives of  decedent,  and  need  not  be  brought  under 
Civ.  Code,  i  1970,  limiting  recovery  to  dei^end- 
cnts,  which  section  does  not  supersede  rights 
given  by  section  377. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {{  47,  48:   Dec.  Dig.  «=>32.] 

In  Bank.  Appeal  from  Superior  Coort, 
City  and  County  of  San  Frandsoo;  John 
Hunt,  Judge. 

Action  by  John  Gonsalres  and  another,  ad- 
minlstrators  of  the  estate  of  Manuel  Gon- 
salves,  deceased,  against  the  Fetaluma  & 
Santa  Rosa  Railway  Company.  Prom  Judg- 
ment for  plaintiffs  and  order  denying  new 
trial,  defendant  appeals.    Affirmed. 

Edwin  T.  McMnrray,  of  San  Frandsco, 
for  appellant.  Ombaun  &  Freser  aad  Pres- 
ton &  Preston,  aU  of  San  EYandsco,  and  W. 
B.  Rlnehart,.  of  Oakland,  lor  respondents: 

HENSHAW,  J.  Plaintiffs,  suing  as  ad- 
ministrators of  the  estate  of  Mann^  Goo- 
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nlves,  deceased,  brongbt  their  action  against 
defendant  for  havtng  negligently  occasioned 
Us  death  by  putting  him  to  work  In  an  un- 
safe place.  So  far  as  concerns  this  appeal. 
the  negligence  Is  conceded,  It  belnj;  stated  in 
tbe  transcript  that  "evidence  was  Introduced 
by  plalntlfTs  which,  for  the  purpose  of  any 
appeal  from  the  Judgment  herein,  defendant 
admits  tended  to  prove  and  was  sufflclent  to 
prove  that  the  death  of  Manuel  Gonsalves 
was  caused  by  the  negligence  of  defendant." 
Tbe  complaint  charged  that  the  deceased  at 
tbe  time  of  his  death  was  unmarried;  that 
be  died  intestate,  and  left  surviving  him  as 
his  sole  heirs  at  law  and  next  of  kin  Antonio 
Gonsalves,  bis  father,  and  Isabel!  Gonsalves, 
his  mother,  "both  of  whom  at  the  said  time 
of  bis  death  were  dependent  upon  him  for 
their  support  and  maintenance."  Further, 
tbe  complaint  alleged  that  the  action  was 
brought  for  and  on  behalf  of  the  deceased's 
heirs  to  recover  the  damage  occasioned  to 
them  by  his  death.  Tbe  Jury  rendered  a  ver- 
dict for  plaintiffs  in  tbe  sum  of  $1,000,  and 
they  submitted  to  a  reduction  and  remission 
of  this  verdict  in  the  sum  of  flOO,  upon  tbe 
suggestion  of  the  court  that  if  this  were  not 
doue  a  new  trial  would  be  granted.  There- 
after defendant  appealed. 

[1]  Section  377  of  the  Code  of  ClvU  Pro- 
cedure is  as  follows: 

"When  the  death  of  a  person  not  being  a  mi- 
nor is  caused  by  tbe  wrongful  act  or  neglect  of 
another,  big  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against  tbe 
person  causing  the  death,  or  if  such  person  be 
employed  by  another  person  who  is  responsible 
for  his  condnct,  then  also  against  sucn  other 
person.  In  every  action  under  this  and  tbe 
preceding  section,  such  damages  may  be  given  as 
under  aU  the  circumstances  of  the  case  may  be 
just" 

Section  1970  of  the  CtrU  Code  formerly 
read  as  follows: 

"An  employer  Is  not  bound  to  indemnify  his 
employe  for  losses  suifered  by  the  latter  in  con- 
■eqnence  of  the  ordinary  rislcs  of  the  business 
in  which  be  is  employed,  nor  in  consequence  of 
the  negligence  of  another  person  employed  by 
the  same  employer  in  tbe  same  general  business, 
Dniess  tbe  negligence  cansing  tbe  injury  was  com- 
mitted in  the  performance  of  a  duty  the  employ- 
er owes  by  law  to  the  employ^,  or  unless  the  em- 
ployer has  neglected  to  use  ordinary  care  in  the 
Klection  of  the  culpable  employ^." 

Subsequently  this  section  was  amended  In 
Important  particulars,  and  as  amended  was 
ia  force  at  the  time  Gonsalves  met  his  death 
and  this  action  was  brought.  It  is  not  neces- 
sary here  to  do  more  than  to  point  out 
that  these  amendments  greatly  raodifled  the 
earlier  rules  touching  the  assumptions  of 
risks  and  nonliability  for  injuries  occasioned 
by  the  negligence  of  a  fellow  servant  The 
section  as  a  whole  deals  wltb  the  question  of 
tbe  indemniflcatloa  by  an  emplo^r  of  an  in- 
jured employe  and  of  the  right  o{  action  to 
the  personal  representative  of  an  employ^ 
vbo  may  be  killed.  Toucbing  this  latter 
matter,  the  section  provides  as  follows: 

"When  death,  whether  instaotaneous  or  other- 
*iae,  results  from  an   injaiy   to  an  employ^, 


*  *  *  the  personal  representative  of  such 
emitloyA  shall  have  a  right  of  aetlen  therefor 
against  such  employer,  and  may  recover  damages 
in  respect  thereof;  for  and  on  behalf,  and  for 
the  benefit  of  the  widow,  children,  dependent 
parents,  and  dependent  brothers  and  slBters,  in 
order  of  precedence  as  herein  stated.    •    •    •  "  , 

Tbe  Ootirt  of  Appeal,  which  first  heard  the 
appeal  in  this  case,  held  that  the  dependency 
of  the  parents — the  heirs  at  law  of  the  de- 
ceased— was  not  proved,  and  held  further 
that  touching  tbe  right  of  action  of  an  injur- 
ed employe,  or  of  bis  representatives  in  case 
of  bis  death,  the  general  provisions  of  sec- 
tion 377  of  tbe  Code  of  ClvU  Procedure  had 
been  superseded  by  tbe  provisions  of  section 
1970  of  the  Civil  Code,  and  that  as  a  result. 
In  the  case  of  any  and  every  employ^  who  Is 
killed,  a  recovery  could  be  had  only  where 
dependency  was  proved. 

It  was  for  the  consideration  of  this  Im- 
portant, qustlon  that  a  bearing  before  this 
court  was  ordered.  Hieretpfore  this  court 
has  not  been  called  upon  to  determine  the 
matter.  Thus  In  Ruiz  v.  'Santa  Barbara  Gas 
Co.,  164  Cal.  188,  128  Pac.  830,  we  declared 
that  In  that  case  it  was  immaterial  whether 
it  be  considered  that  the  action  was  brought 
by  virtue  of  section  877  of  tbe  Code  of  ClvU 
Procedure  or  by  section  1970  of  the  ClvU 
Code.  Again  in  Pritchard  v.  Whitney  Estate 
Co.,  164  CaL  664,  129  Pac:  969,  the  only  pro- 
nouncement of  the  court  upon  this  subject  la 
that: 

"So  far  as  injuries  arising  out  of  that  relation 
are  made  actionable  where  death  ensues,  where 
they  were  not  actionable  before,  section  1970  is 
now  tbe  only  statute  authorizing  the  action." 

This,  of  course,  is  a  perfectly  sound  decla- 
ration, but  it  is  giving  it  an  unwarranted 
meaning  to  say  that  by  it  this  court  even  in- 
timated that  the  general  provisions  of  section 
377  of  the  Code  of  ClvU  Procedure  were  ab- 
rogated in  every  case  of  actions  by  the  rep- 
resentatives of  deceased  employes.  Indeed, 
it  would  caU  for  very  direct  and  positive 
language  to  lead  a  court  to  say  that  the  law- 
makers in  giving  the  general  right  of  action 
provided  for  by  section  377  of  the  Code  of 
Civil  Procedure  to  everybody  else,  and  there- 
in declaring  that  in  every  such  action  such 
damages  may  be  given  "as  under  all  the  cir- 
cumstances may  be  Just,"  meant  to  deny  that 
right  of  action  and  forbid  that  measure  of 
recovery  in  the  case  of  representatives  of  de- 
ceased employes,  and  to  declare  that  as  to 
them  there  could  be  no  recovery  at  all  unless 
the  beirs  of  such  employes  were  actual  de- 
pendents upon  them.  But  there  is  no  lan- 
guage in  our  law  which  prompts,  much  less 
which  forces,  the  view  that  the  Legislature 
thus  designed  to  restrict  this  right  of  action 
in  cases  where  the  death  of  an  employ^  had 
been  negligently  caused.  Section  377  of  tbe 
Code  of  Civil  Procedure  stUl  remaiAS  ta  full 
force  and  gives  tbe  right  of  action  and  fixes 
the  measure  of  recovery  in  aU  cases.  Section 
1070  of  the  Civil  Code  is  to  be  construed  wltb 
section  327,  not  as  suparaedlngittt  -and  qp  con- 
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strued  It  means,  as  declared  In  Pritchard  v. 
Whitney  Estate  Co.,  supra,  that  where  sec- 
tion 1970  has  created  rights  of  action  grow- 
ing out  of  the  relationship  of  employer  and 
employe,  which  rights  of  action  did  not  form- 
erly exist,  such  rights  of  action  by  the  rep- 
resentatlTe  of  an  employ^  who  has  lost  his 
life  may  be  prosecuted  for  the  benefit  of  the 
class  limited  and  designated  in  the  section 
itself.  So  construed  there  is  no  conflict  be- 
tween the  two  sections.  This  construction, 
we  repeat,  is  not  only  reasonable,  but  uni- 
formly it  Is  the  construction  which  other 
courts  have  put  upon  their  laws  in  cases 
where  the  provisions  of  tbose  laws  are  sim- 
ilar to  or  identical  with  our  own.  We  need 
not  be  at  pains  to  review  these  authorities  at 
length.  It  will  be  sufficient  to  refer  to  St. 
Germain  v.  Potlatch,  78  Wash.  102,  135  Pac. 
804 ;  Chiara  v.  Stewart  Mining  Co.,  24  Idaho, 
473,  185  Pac.  245;  Payne  v.  N.  Y.  &  Susque- 
hanna K.  R.  Co.,  201  N.  Y.  436,  05  N.  B.  19; 
Behrlnger  v.  Inspiration  Con.  Copper  Co. 
(Ariz.)  149  Pac.  1065 ;  Statts  v.  Twohy  Bros. 
Co.,  61  Or.  602,  123  Pac.  009;  Colorado 
MUIing  Co.  T.  Mitchell,  26  Colo.  284,  58  Pac. 
28. 

[2]  The  only  question  remaining  is  whether 
this  cause  of  action,  founded  upon  the  em- 
ployer's neglect  in  furnishing  the  employe  an 
unsafe  place  In  which  to  do  his  work,  is  one 
created  by  section  1970.  But  this  question 
readily  answers  itself.  It  is  not  a  cause  of 
action  created  and  given  by  section  1970,  but 
one  that  has  always  existed  under  the  stat- 
utory provision  of  the  earlier  section  377, 
Code  of  Civil  Procedure.  Hlllebrand  v. 
Standard  Biscuit  Co.,  139  CaL  233,  73  Pac. 
163;  Sneed  v.  Marysvllle  Gas  Co.,  149  CaL 
704,  87  Pac.  376;  Clark  v.  Tulare  Dredging 
Co.,  14  Cal.  App.  414,  112  Paa  664. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  ANGBIiLOITI,  C.  J.;  MED- 
VIN,  J. ;  liORIGAN,  J. ;  iSHAW,  J. ;  SLOSS, 
J.;    LAWIiOR,  J. 


HAY   V.   CASEY   et  al.     (Civ.   1611.) 

(IMBtrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  26,  1916.     Rehearinir  Denied 
by  Supreme  Court  July  24, 1916.) 

1.  Vbndob   and   Pubchaser   ®=»87— Remedy 
OF  Pdbchasbb— Recovery  or  Monet  Paid. 

Where  a  vendor,  after  the  purchaser's  breach 
of  his  contract,  agreed  to  a  mutual  abandon- 
ment and  rescission,  and  promised  to  repay  the 
purchaser  the  amount  paid  under  the  contract 
as  soon  as  the  land  was  sold,  the  purchaser 
was  entitled  to  a  repayment  of  the  purchase 
money. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  147;   Dec.  Dig.  <8=87.] 

2.  Vendob  and  Pubohaheb  «=>341(8)— Recov- 
ebt  of  pubchasb  monet— evidence. 

In  a  purchaser's  action,  brought  after  his 
breach  of  his  contract,  to  recover  the  amount 


paid  thereunder,  evidence  luU  to  sustain  a  find- 
ing that  the  vendor  had  promised  to  repay  all 
money  paid  by  the  purchaser  under  the  contract 
as  soon  as  the  premises  were  sold  by  him,  and 
had  not  declai«d  a  forfeiture  of  any  of  the 
purchaser's  contracta. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  101^1014;  Dec.  Dif. 
«=>341(3).] 

3.  Limitation  of  Actions  «s»46(2)— Saije  of 

Land— Recovery  of  Price. 
In  such  case,  where  the  sale  to  be  made  by 
the  vendor  was  made  April  21,  1911,  the  stat- 
ute of  limitations  did  not  begin  to  run  against 
the  purchaser  until  that  date. 

[Ed.  Note. — For  other  cases,  see  limitation  of 
Actions,  Cent.  Dig.  |  241;   Dea  Dig.  «=>46(2).] 

Appeal  from  Superior  Court,  Yuba  Coun- 
ty;  Eugene  P.  McDanlel,  Judge. 

Action  by  Joe  Hay  against  Martin  E.  Oa»- 
ey  and  another.  Judgment  for  plaintiff, 
and  from  an  order  denying  their  motion  for 
a  new  trial,  defendants  appeal.    Affirmed. 

Richard  Belcher  and  W.  H.  Carlln,  botb 
of  Marysvllle,  for  appellants.  Brittan  & 
Raish  and  Wetmore  &  Davles,  all  of  Marys- 
vllle, for  respondent. 

HART,  J.  On  February  IS,  1909,  a  writ- 
ten agreement  was  entered  into  between  tbe 
parties  to  this  action,  by  the  terms  of  which 
appellants  agreed  to  sell  and  respondent 
agreed  to  buy,  for  the  sum  of  $7,500,  certain 
real  property  in  the  dty  of  MarysvlUe.  $800 
was  paid  by  respondent  at  the  time  of  tbe 
execution  of  the  agreem^t,  the  balance  be- 
ing payable  in  monthly  installments.  In  ad- 
dition to  the  first  pejrment  of  $900,  platntiir 
claims  to  have  paid  $900  and  defendants  ad- 
mit receiving  $800,  but  whether  during  tbe 
life  of  said  contract  or  under  a  succeeding 
one  does  not  clearly  appear.  On  the  4tli  of 
Marcti,  1910,  a  second  contract  was  entered 
into  for  the  sale  of  the  property,  at  a  consid- 
erntlon  of  $5,893,  payable  in  Installments. 
Default  being  made  by  plaintiff  In  all  or 
some  of  these  payments,  on  May  23,  1910, 
a  third  contract  was  executed,  tbe  par- 
chase  price  being  gpedfled  as  $5,916.  On 
this  contract  also  default  was  made  by 
plaintiff.  On  October  22,  1910,  appellant 
Martin  B.  Oasey,  as  party  of  tbe  first  part, 
J.  Rosa  Traynor,  as  party  of  the  second  part, 
and  respondent,  Joe  Hay,  as  party  of  tbe 
third  part,  entered  Into  a  written  agreement 
by  which  said  Traynor  was  given  a  30-day 
option  to  sell  said  property  for  the  sum  of 
$8,000,  and  appellant  Martin  E.  Casey  and 
respondent  therein  agreed  that  the  contract 
of  May  23.  1910,  "shall  be  and  hereby  Is  can- 
celed and  declared  null  and  void.  •  •  • 
In  consideration  of  whl(^  said  party  of  the 
first  part  agrees  to  pay  said  party  of  the 
third  part,"  out  of  said  $8,000,  the  sum 
of  $1,850,  less  certain  bllla  for  lighting, 
water,  taxes,  etc.  "In  the  event  said  eight 
thousand  dollars  be  not  paid  in  accordance 
with  this  agreement  said  party  of  the  third 
liart  shall  receive  nothing  and  shall  have 
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ito  turtber  right,  tlQe,  claim,  or  interest  in 
or  to  any  part  of  said  land,  premlBes  or 
[tersonal  property."  In  each  of  the  abore- 
mentloned  contracts  time  was  made  of  tbe 
essenca  On  January  25,  1011,  appellants 
entered  Into  an  agreement  with  one  T.  J.  Ty- 
lell  for  the  sale  of  said  property  for  the  sum 
of  $6,000,  and,  on  April  21,  1911,  pursuant 
to  said  contract,  the  property  was  deeded 
to  one  Barney  Van  Bnsklrk.  In  the  com- 
plaint It  Is  alleged: 

"On  or  about  the  9th  day  of  February,  1911, 
and  while  said  plaintiff  was  in  possession  of 
said  real  property  under  said  contract  as  afore- 
said (the  contract  of  February  13,  1009),  said 
plaintiff  and  defendants  entered  into  an  agree- 
ment whereby  plaintiff  agreed  to  canoel  and 
rescind  the  said  contract  hereinabove  referred 
to  in  consideration  of  the  payment  to  plain- 
tiff by  defendants  of  all  the  sums  of  money  paid 
by  plaintiff  to  defendants,  together  with  the 
sums  of  money  expended  by  said  plaintiff  in  re- 
pairing and  improving  said  real  property 
amounting  in  all  to  the  sum  of  $2,870^ 

—and  the  complaint  prays  Judgment  la  that 
amount.  In  their  answer  defendants  denied 
that  they  entered  into  the  agreement,  above 
quoted,  to  pay  plaintiff  the  sum  of  $2,870, 
or  that  plaintiff  rescinded  the  contract  of 
February  13,  1009 ;  but  they  allege  that  the 
payments  provided  for  in  the  contract  of 
October  22,  1910,  to  be  made  by  said  Tray- 
nor,  were  never  made  by  him,  "and  at  the 
expiration  of  the  time  in  said  agreement 
provided,  defendant  Casey  exercised  his 
right,  and  declared  the  same  forfdted  and 
null  and  void."  The  court  found  that,  un- 
der the  contract  of  February  13,  1909,  plain- 
tiff entered  into  possession  of  the  property 
and  remained  therein  continuously  until  Jan- 
uaty  25,  1911,  and  that  "defendants  had 
and  received  of  the  plaintiff,  under  said  con- 
tract, the  sum  of  $1,700."  Finding  No.  5  is: 
"That  on  or  about  the  4th  day  of  March, 
1910,  the  said  plaintiff  and  defendants  mutually 
agreed  to  rescind  the  contract  of  February  13, 
1909." 

There  are  similar  findings  as  to  the  con- 
tracts of  March  4,  1910,  and  May  23,  1910. 
Respecting  the  Traynor  contract,  of  October 
22,  1910,  the  court  found: 

"That  there  was  no  consideration  for  the 
waiver  of  the  rights  of  plaintiff  contained  in 
said  contract,"  and  "at  no  time  did  the  defend- 
ants, or  either  of  them,  declare  a  forfeiture  of 
any  of  the  contracts  referred  to. 

"(11)  That  in  the  month  of  December,  1910, 
the  plaintiff  delivered  the  keys  of  said  premises 
unto  said  defendants  at  their  request,  and  upon 
their  promise  to  repay  to  plaintiff  the  said  sum 
of  $l,7(X>-when  the  said  premises  were  sold  by 
said  defendants,  and  that  the  plaintiff  was  per- 
mitted to  remain  in  possession  thereafter  until 
on  or  about  the  25th  day  of  January,  1913 
0911?). 

"(12)  That  said  defendant,  Martin  Casey,  re- 
peatedly promised  to  repay  to  plaintiff  all  mon- 
eys paid  by  plaintiff  under  said  contract,  as 
toon  as  the  said  premises  were  sold  by  said 
defendant" 

The  court  also  found  tliat  the  cause  of 
action  was  not  barred  by  the  provisions  of 
either  section  339,  subdivision  1,  or  section 
1988  of  the  Code  of  Civil  Procedure.    Judg- 


ment was  ent««d  in  faror  of  plaintiff  for 
the  sum  of  $1,700,  and  defendants  appeal 
from  an  <»-der  denying  their  motion  for  a 
new  trlaL 

[1,2]  Ai^Uanta  claim  that,  on  November 
22,  1910,  30  days  after  the  execution  of  the 
tripartite  agreement  between  Traynoc  and 
the  parties  to  this  suit,  "plaintiff's  right  to 
the  property  terminated  by  his  own  agree- 
ment," and  that  whatever  he  paid  on  the  pur- 
chase price  defendants  properly  retained  as 
liquidated  damages. 

Respondent  cites  Drew  t.  Pedlar,  87  Cal. 
443,  25  Paa  794,  22  Am.  St.  Rep.  257,  where 
the  Supreme  Court  declared,  as  stated  in 
the  syllabus: 

"The  stipulation  in  the  contract  that  the 
purchase  money  paid  shonld  be  taken  as  liqui- 
dated damages  for  the  breach  ot  the  contract  by 
the  purchaser  is  void  under  sections  1670  and 
1671  of  the  Civil  Code,  it  not  being  imprac- 
ticable or  at  all  difficult  to  fix  the  actual  damage 
to  the  vendors,  the  measure  of  which  is  definite- 
ly fixed  by  section  3307  of  the  Civil  Code  as 
the  excess  of  the  agreed  price,  if  anv,  over  the 
value  of  the  property  to  the  vendors. 

This  is  answered  by  appellants  by  citing 
Glock  T.  Howard  &  WUson  Colony  Co.,  123 
CaL  1,  55  Pac.  713,  43  U  R.  A.  199,  C9  Am. 
St  Rep.  17,  where  the  case  of  Drew  t.  Ped- 
lar is  distinguished  and  it  Is  said: 

"Where  time  is  expressly  made  of  the  essence 
of  the  contract,  equity  will  not  ignore  the  pro- 
vision, for  equity  follows  the  law,  and  will 
neither  make  a  new  contract  for  the  parties, 
nor  violate  that  which  they  have  freely  and 
advisedly  entered  into." 

But  the  conrt  also  said  In  that  case: 

"It  has  been  said  that  after  the  vendee's 
breach  the  vendor  may  agree  to  a  mutual  aban- 
donment and  rescission,  in  which  last  instance, 
and  in  which  alone,  the  vendee  in  default  would 
be  entitled  to  a  repayment  of  his  money." 

It  is  the  claim  of  respondent  that  this 
quotation  is  exactly  applicable  to  the  case 
at  bar. 

The  transcript  of  the  testimony  la  far 
from  satisfactory,  though  probably  defend- 
ants are  free  from  blame  in  the  matter. 
The  plaintiff  is  a  Chinese,  and  testified  with- 
out an  interpreter.  His  testimony,  in  some 
respects,  seems  confused,  bnt  he  testified 
that  after  the  sale  of  the  property  to  Van 
Busklrk,  appellant  Martin  E.  Casey  many 
times  promised  to  pay  him  as  soon  as  be 
received  the  purchase  money  from  Van  Bus- 
kirk.  The  witness  Traynor  said  that  on 
several  occasions  Casey  told  him  "he  would 
do  right  with  Joe  Hay,"  and  "he  would  re- 
turn Joe  what  money  be  bad  paid." 
■  Appellant  Martin  E.  Oosey,  testified  on  di- 
rect examination  that  he  agreed  to  pay  Joe 
Hay  $1,800  If  the  property  was  sold  for  $8,- 
000  and  "outside  ol  that  I  know  of  no  prom- 
ise I  have  made  to  Joe  Hay  to  repay  any 
money  at  all."  On  cross-examination  he 
said: 

"I  don't  r«nember  making  any  direct  promise 
at  all.  I  don't  remember  whether  I  made  a 
promise  to  Joe  Hay  in  the  month  of  February  or 
the  month  of  March." 
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We  think  file  trial  court  was  Justified  In 
finding  "that  said  defendant  Martin  Oasey 
repeatedly  promised  to  repay  to  plaintiff  all 
moneys  paid  by  plaintiff  under  said  contract, 
as  soon  as  the  sold  premises  were  sold  by 
said  defendant,"  and  also  in  finding  that  "at 
no  time  did  the  defendants,  -or  either  of 
them,  declare  a  forfeiture  of  any-  of  the 
contracts  referred  to." 

Aijpellants  claim  that  the  testimony  of 
plaintiff  and  of  Traynor  shows  that  any 
promise  by  appellant  Martin  B.  Casey  to  re- 
pay plaintiff  was  made  in  November,  1910, 
but  it  is  clear  that  such  promises  were  made 
at  a  later  time.     Plaintiff  testified: 

"Mr.  Casey  promised  to  pay  me,  but  he  nev- 
er paid  me  any.  I  asked  him  several  times,  but 
be  said  the  man  didn't  pay  him  yet.  I  had 
reference  to  Barney  Van  Buskirk." 

And  Traynor  testified: 

"I  believe  I  talked  with  Mr.  Casey  about  8 
days  before  the  property  was  actually  sold. 
That  was  why  I  asked  him  if  he  sold  this  prop- 
erty would  he  do  right  by  Joe  Hay,  and  he  said 
he  would." 

[3]  The  complaint  in  this  action  was  filed 
February  6,  19W.  As  the  sale  to  Van  Bus- 
kirk was  made  on  the  2ist  day  of  April,  1911, 
the  statute  of  limitations  did  not  begin  to 
run  against  plaintiff  until  that  date. 

The  order  appealed  from  is  aflirmed. 

We  concur:  CHIPMAN,  P.  J.;  ELLISON, 
J.,  pro  tem. 


HAY  V.  CASBT  et  al.     (Sac.  2254.) 
(Supreme  Court  of  California.     July  24,  1916.) 

In  Bank.  Appeal  from  Superior  Court, 
Yuba  County ;   Eugene  P.  McDaniel,  Judge. 

Application  to  the  Supreme  Court  for  a  re- 
hearing.   Rehearing  denied. 

Richard  Belcher  and  W.  H.  Oarlin,  both  of 
Marysville,  for  appellants.  Brittan  &  Raish 
and  Wetmore  &  Davies,  all  of  MarysvlUe,  for 
respondent. 

PER  CURIAM.     KebearlAg  denied. 

SHAW,  X  I  dissent  from  the  order  deny- 
ing a  rehearing  in  the  Supreme  Court.  There 
Is  no'  support  in  the  evidence  for  the  finding 
of  the  trial  court  "that  there  was  no  consid- 
eration for  the  waiver  of  the  rights  of  plain- 
tiff contained  in  said  contract,"  meaning  the 
contract  of  October  22,  1910,  between  Mar- 
tin E>.  Casey,  J.  Ross  Traynor,  and  tbe  plain- 
tiff, Joe  Hay.  The  contract  Itself  shows  a 
valuable  consideration  In  the  mutual  agree- 
ments of  the  respective  parties.  Gallagher 
v.  Equitable  G.  I*  Co.,  141  Cal.  707,  75  Pac. 
329;  Slddall  ▼.  Clark,  89  Oal.  321,  26  Pac. 
829.  It  was  a  complete  novation  and  a  settle- 
ment of  all  previous  transactions  and  obliga- 
tions between  Hay  and  Casey.  The  condi- 
flon  therein  stated  upon  which  the  money 
was  to  be  paid  to  Hay  never  happened,  and 


never  can  happen.  The  obligation  Is  at  an 
end.  Unless  it  bas  suddenly  become  tbe  law 
that  contracts  made  freely  and  for  a  ▼alua- 
ble  consideration  do  not  fix  the  rights  of  tbe 
parties  under  it,  the  decisions  of  tbe  trial 
court,  of  the  District  Court  of  Appeal  in  af- 
firming that  Judgment,  and  of  this  court  In 
denying  a  rehearing,  are  erroneous. 


BBUSCHI  T.  COOPER  et  aL     (Gv.   1425.) 

(District  Court  of  Appeal,  Oliird  District,  Cali- 
fornia.    June  7,  1916.     Rehearing  Denied 
by  Supreme  Ciourt,  Aug.  4,  1916.) 

1.  NaMKS  «=»10(2)  —  IDBK  SONANS  —  Na3£K 

WITHOUT  Rule. 
Under  Code  Civ.  Proc  {  1963,  subd.  25, 
providing  that  tb6  identity  of  a  person  from  the 
identity  of  name  is  to  be  presumed  unless  con- 
troverted by  other  evidence,  and  tbe  rule  idem 
sonana,  the  name  "Dimetra"  may  be  said  to 
mean  the  name  "Demetra." 

[Ed.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  8  13;  Dec.  Dig.  <S=>ie(2).] 

2.  Estoppel  «a5>70(l)— GaouHne— Fahtjb*  to 

AfiSEBT   TlTIJt. 

Tbe  fact  that  a  certificate  of  sale  and  tax 
title  deeds  were  issued  "without  any  objection 
on  the  part  of  the  owner  of  the  property"  is 
not,  in  itself,  sufficient  to  establish  estoppeL 
[Ed.  Note.— SV>r  other  cases,  see  B<atoppel, 
Cent.  Dig.  U  183,  186,  187;  Dec.  Dig.  «s> 
70(1).] 

3.  Advebse  Possession  «=>16(1)-Ocoopahct 
—Sufficiency. 

Use  of  an  undefined  part  of  uninclosed  lots 
as  a  dumping  ground  for  sand  and  storage  of 
loose  perBonal  property  did  not  constitute  occu- 
pancy within  Code  Civ.  Proc.  {  322,  providing 
that  continued  occupation  and  possession  of  land 
for  five  years  under  a  written  instrument  or 
judgment  is  deemed  to  have  been  lield  adversely, 
except  that  possession  of  one  lot  in  a  tract  is 
not  possession  of  other  lots. 

[Ed.  Note.— For  other  cases,'  see  Adverse 
Possession.  Cent  Dig.  §§  82,  83,  87,  88;  Dec 
Dig.  <S=3l6(l).] 

4.  Adverse  Possession  «=»79(1)— Extent  or 
Possession— CoLOB  oe  Title. 

A  certificate  of  purchase  issued  at  a  tax 
sale  does  not  constitute  color  of  title,  since 
there  must  l>e  an  apparent  transfer  of  title,  a 
tax  sale  certificate  being  an  admission  that  tbe 
property  is  held  subject  to  the  owner's  right 
of  redemption. 

[Ed.  Note.— SV>r  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  459 ;   Dec  Dig.  «=»79{l).l 

fl.  Watehs  and  Wateb  Coubses  $=3231 — Ir- 
BiGATtoN   Tax   Deeds— Notice   of   Saijb — 

SUFFICIEN  CX . 

Under  Irrigation  Act  (St  1807,  p.  254),  ( 
45,  providing  that  the  collector  must  make  out 
a  certificate  in  duplicate  dated  on  the  day  of 
sale,  and  specifying  the  time  when  the  purchaser 
will  be  entitled  to  a  deed,  a  certificate,  incor- 
rectly dated,  but  stating  the  correct  date  of 
tbe  sale  in  the  body  of  the  Instrument,  and  that 
the  property  might  be  redeemed  within  12 
months,  sufficiently  complied  with  the  statute. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
W^ter  Courses,  Cent  Dig.  J  320;  Dec  Dig. 
<g=9231,] 

6.  Watebs  and  Wateb  Coubses  ®=a231 — In- 

bioation  Tax  Deeds— Recitals— STATtrxK. 

Under  Irrigation  Act,   J  35,  requiring   the 

assessor  to  assess  all  real  property  and  prepare 

an  assessment  book,  in  whidi  must  lie  listed 
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all  sach  property,  specil^iny  the  name  of  the 
person  to  Whom  the  property  is  aMesaed,  if 
known,  section  4K,  reqairing  the  aaaeasor,  in 
bis  certificate  of  sale  for  delinquency,  to  state 
ibe  name  of  the  person  assessed,  and  section 
48,  requiring  the  matter  recited  in  the  certifi- 
cate of  sale  to  be  recited  in  the  deed,  altiiough 
section  50  provides  that,  when  property  is  sold 
for  taxes  correctly  imiMsed,  no  misnomer  of  the 
owner  shall  affect  the  sale,  a  certificate  of  sale 
and  deed,  reciting  the  name  of  such  person  as 
"D.  Brusda/*  were  voidj  where  the  assessment 
was  to  "D.  Bruschie,"  since  the  listing  of  land 
for  assessment  necessarily  means  that  the  name 
of  the  owner,  if  known,  must  be  correctly  stated. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  320;  Dec.  Dig.  «=a 

Appeal  from  Superior  Court,  Stanislaus 
Connty;  U  W.  Fulkertb,  Judge. 

Salt  by  Demetra  Bruschl  agalnat  Ida  B. 
Cooper  and  others.  From  a  judgment  quiet- 
ing title  In  defendant  O.  H.  Williams,  plain- 
tiff appeals.    ReTersed. 

Rehearing  denied  by  Supreme  Court,  158 
Pac.  734. 

J.  R.  Webb  and  George  Cosgrare,  both  of 
Fresno,  for  an>ellant.  Hatton  &  Scott,  of 
Modesto,' for  Te8poBd«!it& 


CHIFMAN,  P.  3.  This  case  was  before  tbe 
court  and  decided  January  28, 1016,  reversing 
the  Judgment  of  the  lower  court  A  rehear- 
ing was  granted  and  further  light  on  the  case 
InYited,  particolarly  upon  the  validity  of  the 
assessment,  certificate  of  tax  sale,  and  the 
t^  deeds  involved  In  the  action.  In  dls- 
cosaing  the  question  presented  we  found  what 
seemed  to  us  a  very  close  analogy  between 
the  general  code  provisions  for  assessments 
and  delinquent  tax  sales  and  the  provisions 
of  the  Irrigation  Act  Following  the  deci- 
sions of  the  Supreme  Court  as  we  understood 
them,  we  were  constrained,  with  some  reluc- 
tance, to  hold  the  title  asserted  by  defendants 
to  be  Invalid.  In  reviewing  the  opinion  here- 
tofore filed  In  the  case,  respondents  contend: 

First  That  section  35  of  the  irrigation  act 
(Stats.  1887,  p.  254)  does  not  require  that  "the 
property  must  be  assessed  to  the  owner." 
The  section  does  provide  that: 

The  assessor  "must  prepare  an  assessment 
book  with  appropriate  beadinxs,  in  whidi  must 
be  listed  all  sach  pronerty  winiin  the  district 
in  which  must  be  specified,  in  separate  columns, 
under  the  approprate  head:  (a)  the  name  of  the 
person  to  whom  the  property  is  assessed  (if 
the  name  is  not  known  to  ue  assessor,  the  prop- 
erty shall  be  assessed  to  'unknown  own- 
ers^.  •    •    •» 

The  assessment  was  made  not  "to  unknown 
owners,"  but  to  a  person  named,  viz.,  D. 
Bruschie.  How  far  a  mistake  in  the  name 
may  affect  the  validity  of  the  assessment 
need  not  now  be  considered.  The  fact  is  that 
the  owner's  name  was  given. 

Second.    It  is  urged: 

"That  section  46  of  tAat  act  does  not  abso- 
lutely require  that  the  certificate  of  sale  must 
state  the  name  of  the  person  assessed.  Said 
section  45  requires  the  collector  to  make  out  in 
duplicate  a  oertifioate  dated  on  the  day  of  sale, 


stating  (when  known)  the  name  of  the  peiaon 
aaseaaid,"  etc. 

We  have  seen  that  the  assessment  was 
not  to  "unknown  owners,"  but  to  a  person 
named  D.  Bruschie,  presumably  b^eved  by 
the  assessor  to  be  the  owner.  In  making  out 
his  certificate  the  collector  gave  the  name  of 
the  person  to  whom  the  property  was  assess- 
ed as  D.  Brusda.  It  is  claimed  that  the  stat- 
ute expressly  makes  the  naming  of  the  i)erson 
assessed  "subject  to  the  condition  that  the 
assessor  knows  the  name  of  the  persons  as- 
sessed." This  may  be  so  where  the  assess- 
ment is  to  "unknown  owners,"  but  where  an 
owner  la  named  in  the  assessment  and  is 
named  in  the  certificate.  It  cannot  be  said 
that  it  was  the  case  where  the  person  was 
unknown. 

Third.  It  Is  contended  that  "the  Irrigation 
act  does  not  require  that  an  irrigation  tax 
deed  Issued  thereunder  'shall  correctly  re- 
cite the  name  of  the  persoa  to  whom  the  prop- 
erty was  assessed,  as  a  condition  of  Its  valid- 
ity,' "  as  held  in  the  former  decision.  Sec- 
tion 47  provides: 

"If  the  property  is°  Hot  redeemed  within  the 
time  herein  provided,  the  collector,  or  his  suc- 
cessor in  office,  must  make  to  the  purchaser, 
<»  his  assignee,  a  deed  of  the  property,  recitinr 
in  the  deed  sabstantially  the  matters  contained 
faa  the  certificate,"  etc 

It  Is  true  that  the  statute  does  not  In  terms 
require  that  the  name  of  the  person  assessed 
must  be  recited  in  the  deed,  nether  does  it 
require  a  description  of  the  property  to  be 
given,  but  we  held  at  the  former  bearing 
that  in  requiring  the  deed  to  recite  "substan- 
tially the  matters  contained  in  the  certificate" 
the  name  of  the  person  assessed  should  be  re- 
garded as  among  the  substantial  matters 
to  be  recited  if  the  name  in  fact  did  appear  in 
the  certificate. 

We  fall  to  discover,  upon  a  re-examina- 
tion of  the  statutory  provisions  relating  to 
the  subject  any  satisfactory  grounds  on 
which  to  reach  a  conclusion  different  from 
that  expressed  in  our  former  opinion.  And 
we  therefore  adopt  that  opinion,  which  is 
as  follows: 

"This  is  an  action,  as  set  forth  in  plainCUTs 
second  amended  complaint,  to  quiet  the  title  of 
plaintiff  to  lota  28,  20.  30,  31,  and  32  in  block 
3.3  of  the  city  of  Modesto,  Stanislaus  county^ 
An  amendment  was,  by  leave  of  court,  made  to 
the  amended  complaint  stating  tliat  'should  the 
court  find  that  defenda'ats,  or  either  of  them, 
had  expended  money  in  payment  or  taxes  or 
assessments  on  said  property,  and  are  justly 
entitled  to  reimbursement  of  the  same,  then 
plaintiff  is  ready,  willing,  and  able  to  pay 
*  •  •  such  sum  as  the  court  may  find  that 
they  are  entitled  to  and  offer  to  pay  the  san^e 
and  to  do  equity  in  the  premises.' 

"Defendant  Williams  answered:  Denied 
generaUy  and  specifically  the  averments  of  the 
said  complaint;  alleged  that  the  cause  of  ac- 
tion is  barred  by  sections  318,  319,  and  322  of 
the  Code  of  Civil  Procedure;  and  as  a  sep- 
arate defense  alleged  that  prior  to  the  com- 
mencement of  the  action  defendant  was,  and  he 
still  is,  the  owner  in  fee  of  the  said  lots ;  that 
on  February  20.  1006.  said  lots  30  and  31 
were  sold  to  satisfy  tiie  tax  levied  on  said 
property  last  referred  to  by  Modesto  irrigation 
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district  for  the  year  1005,  which  said  tax  had 
become  delinquent;  that  at  said  sale  M.  L. 
Cooper  became  the  purchaser,  and,  no  redemp- 
tion having  been  made,  a  deed  of  conveyance 
to  said  two  lots  was,  on  March  4,  1907,  made 
to  said  Cooper,  'conreying  to  said  M.  L>.  Cooper 
absolute  title  to  said  real  property';  that,  on 
May  6,  1910,  said  M.  L.  Cooper  conveyed  said 
two  lots  to  his  wife,  Ida  B.  Cooper,  and,  on 
December  26,  1911,  said  Ida  conveyed  the  same 
to  defendant  Williams,  and  ever  since  said 
date  he  has  been  the  owner  of  said  real  prop- 
erty. Similar  averments  in  said  answer  are 
set  forth  as  to  lots  28,  29,  and  30;  defendant 
Williams  thus  deraiguing  title  thereto.  As  a 
further  defense  it  is  set  forth  that  'plaintifE  is 
precluded  or  estopped  from  instituting  or  main- 
taining this  action  for  the  following  reasons: 
That,  on  December  26,  1011,  said  property  was 
conveyed  to  defendant  by  good  and  sufficient 
deed  for  a  ^ood  and  valuable  consideration; 
that  since  said  date  "said  defendant,  at  great 
cost  and  expense,  to  wit,  about  $9,000,  has 
erected  and  ouilt  upon  said  premises  a  large 
and  expensive  building,"  and  has  made  other 
improvements  on  said  real  property  amounting 
to  $1,000 ;  that  plaintiff  "was  fully  cognizant 
of  the  erection  of  said  building  on  said  prem- 
ises at  the  time  said  building  was  in  course  of 
erection,  and  until  and.  long  after  the  said 
building  was  erected  and  completed  plaintiff 
made  no  claim  to  the  ownership  of  said  prop- 
erty, or  any  part  thereof."  Like  averments  are 
made  as  to  said  improvements  other  than  said 
building;  that  bad  defendant  known  or  had  he 
been  informed  that  plaintifE  made  any  claim  to 
or  interest  in  said  property,  defendant  would 
not  liave  made  said  improvements;  that,  by 
reason  of  the  foregoing,  plaintiff  "intentionally 
endeavored  to  perpetrate,  and  by  instituting 
this  action  is  now  willfully,  knowingly,  and  in- 
tentionally endeavoring  to  perpetrate,  a  fraud 
upon  said  defendant,  to  his  loss  in  the  sum  of 
not  less  than  $15,000."'  For  a  further  de- 
fense: That  plaintiff  is  estopped  from  main- 
taining the  action  for  the  following  reasons: 
That  plaintiff  is  guilty  of  laches,  in  that  he 
'abandoned  said  real  property,  •  *  •  and 
for  many  years  prior  to  the  commencement  of 
the  action,  failed  and  refused  to  pay  any  taxes 
or  assessments  whatever  levied  upon  or  as- 
sessed against  said  property,  •  *  •  ^nd 
that  said  real  property  and  the  whole  thereof 
has  frequently  been  sold  for  taxes,'  and  that 
plaintiff  purposely  refrained  from  paying  said 
taxes  for  the  purpose  of  attempting  to  defraud 
the  purchaser  at  any  sale  of  said  property  for 
delinquent  taxes ;  that  plaintiff  was  well  aware 
of  all  said  assessments  and  sales  of  said  proper- 
ty; that  following  said  sales  certificates  of  pur- 
chase were  duly  issued  with  plaintiff's  full 
knowledge,  and  conveyance  made  without  pro- 
test or  objection  by  plaintiff.  By  way  of  cross- 
complaint,  defendant  sets  up  the  facts  first 
above  stated  as  to  the  sale  and  purchase  of 
said  property  for  delinquent  taxes,  and  also 
pleads  adverse  possession  by  himself  and  pred- 
ecessors in  estate. 

"Defendants  Ida  B.  Cooper,  Z.  B.  Drake,  and 
F.  E.  .Tohnston  answered:  Denied  plaintiff's 
alleged  ownership;  alleged  ownership  in  de- 
fendant Williams  on  December  26,  1911,  at 
which  time  be,  said  Williams,  conveyed  the 
south  60  feet  of  said  property  by  deed  of  tru^t, 
in  which  said  Williams  was  party  of  the  first 
part,  the  said  Drake  and  Johnston  parties  of 
the  second  part,  and  defendant  Ida  Cooper  par- 
ty of  the  tnird  part,  to  secure  to  said  Cooper 
the  payment  of  $2,000  and  other  sums,  no 
part  of  which  has  been  paid,  and  said  deed  of 
trust  is  a  lien  on  said  property,  and  is  in  full 
force  and  effect. 

"Defendant  the  Modesto  Savings  Bank  denied 
plaintiff's  ownership,  and  alleged  ownership  in 
defendant  Williams.  It  also  set  up  a  deed  of 
trust  by  Willis  ms,  on  the  east  80  feet  of  the 
property,  to  secure  a  loan  of  $2,000. 


"Plaintiff  answered  the  cross-complaint  of  de- 
fendant Williams:  Denieu  the  alleged  adverse 
possession,  and  denied  that  defendant  Wiiliums 
or  bis  grantors  or  predecessors  in  interest  have 
paid  all,  or  any,  taxes  or  assessments  levied  on 
said  property;  denied  that  plaintiff  has  no 
right,  title,  or  interest  in  said  property,  or  that 
plaintiff's  claim  is  without  right. 

"The  court  made  findings  in  fiavor  of  defend- 
ants: That  at  the  commencement  of  the  action 
plaintiff  was  not,  and  is  not  now,  the  owner 
of  said  property,  or  any  part  thereof,  or  any  in- 
terest therein,  and  is'  not  entitled  to  the  pos- 
session thereof;  that  the  alleged  cause  of  ac- 
tion in  plaintiff's  second  amended  complaint  is 
not  barred  by  either  section  318,  319,  or  322 
of  the  Code  of  Civil  Procedure;  that,  prior  to 
the  commencement  of  the  action,  defendant  Wil- 
liams was,  and  now  is,  the  owner  in  fee  simple 
of  said  property.  The  court  found  further: 
That,  on  February  20,  1906,  the  whole  of  said 
property  'was  by  the  collector  of  Modesto  ir- 
rigating district  sold  to  satisfy  the  assessment 
or  tax  levied  and  imposed  on  said  real  prop- 
erty by  Modesto  irrigating  district  for  the  year 
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which  said  assessment  or  tax  had  become 
and  was  delinquent  at  the  time  of  said  sale, 
said  lots  Nos.  80  and  31  of  said  block  No.  33 
in  said  city  of  Modesto  being  assessed  and  sold 
as  one  parcel  to  M.  L.  Cooper,  and  lots  Nog. 
28,  29.  and  32  in  said  block  No.  33  in  said 
city  01  Modesto  being  assessed  and  sold  bb  a 
separate  parcel  to  said  M.  h.  Cooper,'  and  said 
Cooper  became  the  purchaser  of  all  said  lots; 
that  thereafter,  on  March  3,  1906,  the  said  col- 
lector made  out  in  duplicate  a  certificate,  stat- 
ing name  of  the  person  to  whom  said  property, 
to  wit,  lots  30  and  33,  were  assessed,  a  de- 
scription of  the  land  sold  for  assessment,  giv- 
ing the  amount  and  year  of  assessment,  and 
specifying  the  time  when  the  purchaser,  said 
Cooper,  would  be  entitled  to  a  deed;  that  said 
certificate  was  signed  by  said  collector  and  a 
copy  delivered  to  said  purchaser  and  a  copy 
filed  in  the  office  of  the  county  recorder  of 
Stanislaus  county.  Similar  finding  was  made 
as  to  lots  28,  29,  and  32;  that,  immediately 
after  the  delivery  by  said  collector  of  said  cer- 
tificates to  said  purchaser,  he,  the  said  pnr- 
chaser,  entered  into  the  actual  possession  of  the 
whole  of  said  real  property,  and  took  actual 
possession  thereof,  and  claimed  the  same,  and 
thereafter  and  up  to  March  4,  1907,  'continu- 
ously and  actaally  occupied,  possessed,  and  pub- 
licly claimed  said  real  property,  and  the  whole 
thereof,  as  his  property';  that  said  claim  and 
possession  was  under  said  certificate  of  gale 
during  the  period  from  March  3,  1906,  to  March 
4,  1907,  'and  prior  to  the  erection  of  the  build- 
ing hereinafter  mentioned  the  whole  of  said 
premises  was  entirely  uninclosed.'  It  is  also 
found  that  said  Cooper  had  like  possession  of 
said  land,  claiming  the  same  openly  and  notori- 
ously from  March  (i^  1906,  to  May  6,  1910,  and, 
during  all  said  period,  paid  all  the  taxes  and 
assessments  levied  or  assessed*  against  said 
property,  and  that  no  part  of  said  property  was 
redeemed  from  said  sales,  and  that,  on  March 
4,  1907,  a  deed  of  conveyance  was  made  by 
said  collector  to  said  Cooper,  conveying  said 
lots  30  and  31,  and  on  said  day  a  deed  was  also 
made  to  said  Cooper  by  said  collector,  cover- 
ing said  lots  28,  29,  and  32,  conveying  to  said 
Cooper  absolute  title  to  all  said  lots;  that  said 
certificates  of  sale  were  duly  issued,  delivered 
and  recorded,  as  were  also  the  said  deeds  of 
conveyance,  'without  any  objection  on  the  part 
of  plaintiff' ;  that,  on  May  6,  1910,  said  M.  h. 
Cooper  conveyed  all  said  property  to  his  wife, 
Ida  B.  Cooper,  who  thereupon  entered  into  ac- 
tual possession  of  said  property,  and,  ever  since 
said  date,  and  up  to  December  26,  1911,  con- 
tinued to  occupy  and  possess  said  property 
openly  and  notoriously,  and  adversely  during 
said  period  collected  the  rents  issues,  and  prof- 
its of  said  property  and  paid  all  taxes  levied 
or  assessed  against  the  same;   that,  on  Decem- 
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ber  28,  1911,  said  Ida  B.  Cooper  conveyed  all 
said  real  propert7  to  defendant  O.  H.  WilliamB 
for  a  good  and  valuable  consideration,  and  ever 
■ince  said  date  Williamg  has  been,  and  now 
is,  the  owner  in  fee  of  all  said  property ;  that 
said  Williams,  on  said  date,  entered  into  pos- 
scssion  of  said  property,  and  ever  since  said 
date  baa  been  in  open  and  notorloaa  possession 
thereof  under  claim  of  right,  and  has  paid  all 
taxes  levied  and  assessed  against  said  property; 
that  neither  plaintiff  nor  any  other  person  ex- 
cept said  L:  M.  Coo{>er,  Ida  B.  Cooper,  and 
said  Williams  'was  or  were  in  the  posseaaion 
of  said  real  property,  or  any  portion  thereof, 
within  more  than  five  years  before  the  com- 
mencement of  this  action' ;  that  said  occupa- 
tion and  possession  'was,  under  claim  of  title 
by  said  O.  H.  Williams,  M.  L.  Cooper,  and 
Ida  B.  Cooper,  based  upon  said  certificates  and 
said  deeds  of  conveyance,  and  exclusive  of  any 
other  right  and  hostile  to  any  right,  title,  or 
claim  or  right  of  possession  of  plaintiff,  hia 
grantors  or  ancestors' :  that  said  Williams  pur- 
chased aaid  property  in  good  faith,  and  paid 
therefor  the  sum  of  S4,000;  that,  since  De- 
cember 26.  1911,  said  WiUiama  baa  erected  on 
said  premises  a  building  which  cost  about 
$9,000  and  has  made  other  improvements  there- 
to amounting  to  $1,000;  that  plaintiff  has 
made  no  attempt  to  pay  any  of  said  taxes, 
'hot  baa  at  all  times  been  able,  ready,  and 
willing  to  pay  the  same.'  The  court  finds  the 
averments  of  the  answer  respecting  said  loans, 
secured  as  alleged,  to  be  true. 

"Judgment  was  accordingly  entered,  quieting 
defendant  Williams'  title  to  the  property. 
Plaintiif  appealed  from  the  judgment  under  the 
alternative   method. 

[i]  "That  the  government  title  to  the  lota 
in  qtiestion  vested  in  Francisco  Brtischi,  father 
of  plaintiff,  by  deed  of  Charles  Crocker,  Novem- 
ber 8,  1882,  seems  not  to  be  controverted,  On 
Jannarr  1,  1883,  Francisco  conveyed  lots  28, 
29,  and  82  to  Dimetra  Bmschi.  The  name 
'Dimetra'  may  be  said  to  mean  the  name  'Dem- 
«tra,'  and  would,  in  our  opinion,  fall  within  the 
rule  idem  sonans.  Tbe  identity  of  name  carries 
with  it  the  identity  of  penon.  Code  Civ.  Proc. 
S  1963,  subd.  25. 

"As  to  lota  30  and  31,  plaintiff  daima  aa  heir 
and  aa  a  distributee  under  the  will  of  Rosa 
Bruachi,  hia  mother.  By  the  decree  of  May  27, 
1905,  in  the  estate  of  Francisco  Bruschi,  lots 
30  and  81  were  distributed  to  Rosa.  The  de- 
cree of  distribution  in  her  estate  recitea  that 
'the  residue  of  the  estate,  consisting  of  the  prop- 
erty hereinafter  particularly  described,  ia  now 
ready  for  distribution,'  names  certain  nine  heirs, 
among  them  a  son,  Demetrio  M.  Bruschi,  ana 
deviaea  in  egnal  shares  'the  residue  of  said  e»- 
tate  of  Rosa  Bruschi,  deceased,  hereinafter  par- 
ticularly described  and  now  remaining  in  the 
hands  of  said  administratrix,  and  any  other 
property  not  now  known  or  discovered  which 
may  belong  to  the  said  estate.'  The  property 
particularly  described  is  $112.20  in  mon^  and 
a  promissory  note  of  $547.0&  Plaintiff  was 
shown  to  be  the  son  and  hence  an  heir  at  law 
of  Rosa.  We  think  it  sufficiently  appeared  that 
he  had  a  one-ninth  interest  in  lots  30  and  81 
which  were  deriaed  to  Rosa,  and  of  which  the 
decree  of  diatribntion  in  her  estate  made  no  dis- 
position except  under  the  clause  'any  other  prop- 
erty not  now  known.' 

[2]  "Upon  the  question  of  estoppel  pleaded, 
no  fact  18  found  except  that  said  certiflcate  of 
Bale  and  said  tax  title  deeds  were  issued  'with- 
out an^  objection  on  the  part  of  plaintiff*  which 
is  not  m  itself  sufficient  to  establish  an  estoppel. 
Plaintiff  offera  in  his  complaint  'to  pay  to  de- 
fendants, or  either  of  them,  such  sum  as  the 
court  may  find  that  they  are  justly  entitled  to, 
and  offers  to  pay  the  same  and  to  do  equity  in 
the  premises.'  There  is  no  finding  as  to  what 
paynaent  plaintiff  should  make  to  defendants  In 
the  event  of  plaintiffs  succeeding  in  the  action 
or  what  the  court  would  deem  equitable— wheth- 


er such  payment  shotfld  include  all  taxes  and 
cost  or  the  improvements  mode  upon  the  lots,  or 
both.  The  court  found  for  the  defend'ant  Wil- 
liams, and  it  was  not  necessary  to  deal  with 
this  feature  of  the  case. 

[3, 4]  "If  the  findings  may  be  construed  as 
showing  title  in  defendant  Williams  by  adverse 
possession,  they  are  not  supported  by  the  evi- 
dence. Tlie  period  of  five  years  after  the  execu- 
tion and  delivery  of  the  tax  deed  bad  not  elapsed 
before  the  action  was  commenced,  although  it 
had  elapsed  if  the  date  of  the  certificate  of  sale 
may  be  considered.  However,  the  lots  were  not 
inclosed  until  about  the  time  the  building  was 
erected  on  them  by  Williams  in  1911.  They  had 
been  used  as  a  dumping  ground  for  sand  and 
storage  of  some  loose  personal  property  by  a 
man  who  paid  Williams  a  rental  for  such  use, 
but  otherwise  there  was  no  occupancy  of  the 
lots.  There  was  no  evidence  showing  what  por- 
tion of  the  Iota  was  thus  used,  even  if  such  use 
could  be  regarded  as  occupancy,  which  we  do 
not  think  would  be  so  regarded.  Code  Civ.  Proc. 
i  322;  Cohen  v.  Anderson,  22  Gal.  App.  634, 
135  Pac.  1006.  Defendant's  claim  that  he  held 
under  color  of  title  by  virtue  of  the  certificate  of 
sale  cannot  be  sustained,  for  a  certificate  of  pur- 
chase issued  at  a  tax  sale  does  not  constitute 
color  of  title.  1  Cyc.  860,  1099.  There  must  be 
an  apparent  transfer  of  title.  1  Am.  &  Ehig. 
Ency.  of  Law,  859,  9T3 ;  Packard  v.  Moss,  68 
Cal.  123,  8  Pac.  818;  Investment  Co.  v.  Fox, 
32  Utah,  301,  90  Pac.  664,  13  L.  B.  A.  (N.  S.) 
627, 125  Am.  St.  Rep.  866,  where  the  court  said: 
'The  fact  that  Moon  went  into  possession  under 
and  by  virtue  Of  the  tax  sale  certificate  was,  in 
effect,  an  admission  on  his  part  that  he  held  the 
property  subject  to  the  owner's  right  of  redemp- 
tion.' The  court  found  against  defendants  on 
their  plea  of  the  statute  of  limitation. 

"It  seems  to  us  that  the  judgment  must  stand 
or  fall  upon  the  strength  of  the  title  of  defend- 
ant Williams  derived  through  the  tax  proceed- 
ings which  were  taken  under  the  act  of  March 
31,  1807  (Stats.  1807,  p.  254). 

"Appellant  relies  upon  the  following  points  for 
reversal:  (1)  Insufficiency  of  the  assessment; 
(2)  invalidity  of  the  certificate  of  sale;  (3)  in- 
sufficiency of  the  deed  made  pursuant  to  the 
sale. 

"The  assessment  Is  attacked  on  the  grounds: 
(a)  That  the  assessment  levied  to  pay  the  gen- 
eral expenses  of  the  district  is  not  segregated 
from  the  assessment  to  pay  annual  interest  on 
outstanding  bonds;  (b)  that  noncontiguous  lots 
are  not  separately  assessed. 

"The  assessment  was  made  pursuant  to  the  au- 
thority of  tlie  above-mentioned  act.  Lots  28,  29, 
and  82  were  assessed  to  D.  Bruschie,  and  lota 
30  and  31  to  F.  Bruschie,  and  in  each  case  the 
assessment  was  of  the  group  of  lots,  and  not  sep- 
arately ;  also,  the  valuation  was  made  on  each 
group  as  a  whole,  and  not  separately.  As  we 
have  reached  the  conclusion  that  the  certificate 
of  sale  and  the  deed  of  the  collector  of  the  dis- 
trict to  defendant  Williams  are  invalid,  we  re- 
frain from  passing  upon  the  objections  raised  to 
the  assessment 

"Section  48  of  the  act  is  relied  upon  by  defend- 
ants as  validating  any  and  all  the  tax  proceed- 
ings under  which  they  claim.  The  construction 
given  diis  section  by  the  Supreme  Court  may  as 
well  be  shown  here  as  elsewhere.  After  stating 
that  certain  matters  recited  in  the  certiflcate  of 
sale  'must  be  recited  in  the  deed,'  and  that  'such 
deed  duly  acknowledged  or  proved  is  prima  facie 
evidence  of  such  matters,  the  section  reads: 
'Such  deed  duly  acknowledged  or  proved  is  (ex- 
cept as  against  actual  fraud)  conclusive  evidence 
of  the  regularity  of  all  the  proceedings  firom  the 
assessment  by  the  assessor,  inclusive,  up  to  the 
execution  of  the  deed.  The  deed  conveys  to  the 
grantee  the  absolute  title  to  the  lands  described 
therein  tree  of  all  incumbrances,  except  when 
the  land  is  owned  by  the  United  States,  or  this 
state,  in  which  case  it  is  prima  facie  evidence 
of  the  right  of  poasessioa'    This  oondusive  evi- 
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d<>Dpe  danse  is  tha  nmt  as  b  found  in  section 
8787  of  the  Political  Cod«,  except  that  the  word 
"other,'  ivat  before  the  word  'proceedings,'  is 
omittrd  lu  tieciioii  48  of  the  IrriKation  Act.  The 
Supreme  Court,  in  Escondido  Hieb  School  Dis- 
trict y.  Escondido  Seminary,  130  Cal.  12S,  62 
Pac.  401,  said:  'If  it  were  necessary  to  pass  ut>- 
on  ttie  question  in  this  case,  it  might,  consistent- 
ly with  recognized  rules  of  constructioa,  be  held 
that  the  language  used  in  the  act  of  1887  (the 
language  is  the  same  in  the  act  of  1897)  means 
oil  the  proceedings  other  than  those  as  to  which 
the  deed  is  made  prima  facie  evidence  and  the 
act  would  thus  be  relieved  from  the  constitution- 
al objection  in  support  of  which  appellants  cite 
copious  authorities?  The  court  did  not  find  it 
necessary  to  decide  the  question,  but  we  do  not 
hesitate  to  hold  that  the  section  means  what  is 
thus,  at  least  inferentially,  said  it  does  mean. 
Otherwise,  construed  literally,  the  deed  is  made 
prima  facie  evidence  of  certain  seven  enumer- 
.ated  things,  and  conclusive  evidence  of  the  same 
things,  as  well  as  all  others.  The  deed  is  made 
prima  facie  evidence  that:  '(a)  The  property 
was  assessed  as  required  by  law ;  (b)  that  the 
property  was  equalized  as  required  by  law ;  (c) 
that  the  assessments  were  levied  in  accordance 
with  law;  (d)  the  assessments  were  not  paid; 
(e)  at  a  proper  time  and  place  the  property  was 
•old  88  required  by  law ;  and  by  the  proper  of- 
ficers; (f)  the  property  was  not  redeemed;  (g) 
the  person  who  executed  the  deed  was  the  prop- 
er officer.' 

"In  Bank  of  Lemoore  v.  Fulgham,  161  Cal. 
234,  239,  240,  90  Pac.  936,  988,  the  scope  of  the 
conclusive  evidence  clause  is  defined.  Section 
8680  of  the  Political  Code  provides  that  upon  all 
bills  or  statements  there  must  be  stamped  the 
words  'sold  for  taxes'  and  the  date  of  sale.  In 
the  case  before  the  court  this  memorandum  was 
not  made,  and  it  was  urged  that  this  provision 
was  intended  as  notice  required  to  be  given  the 
owner,  and  a  failure  to  give  it  deprived  him  of 
his  property  without  due  process  of  law.  The 
court  said:  'Of  course  it  is  true  that  the  Lepis- 
lature  has  not  the  power  to  make  such  a  certifi- 
cate or  deed  conclusive  as  to  any  of  the  essen- 
tials of  the  listing,  valuation,  apportionment,  or 
notice  (Cooley  on  Taxation,  pp.  355,  356;  1 
Blackwell  on  Tax  Titles,  §  640),  but  it  can  make 
the  certificate  or  deed  conclusive  as  to  matters 
or  things  which  in  the  first  instance  the  Legis- 
lature might  not  have  required  to  be  done,  and 
which  are  in  their  nature,  therefore,  nonessen- 
tials. •  •  •  But  there  is  nothing  in  the  law 
which  makes  the  giving  of  such  a  notice  essen- 
tial— Bo  rights  of  the  taxpayer  would  be  violated 
if  such  a  provision  for  notice  were  not  required 
at  all.  *  *  *  It  is  quite  within  its  power  to 
do  away  with  this  provision,  or,  as  here,  to  bold 
that  the  tax  deed  shall  be  conclusive  evidence 
that  it  was  given.'  See  Smith  v.  Furlong,  160 
Cal.  B22,  527,  117  Pac  527. 

"The  invalidity  of  the  certificate  of  sale  is  urg- 
ed: (a)  Because  it  is  not  dated  on  the  day  of 
the  sale;  (b)  it  does  not  specify  when  the  pur- 
chaser will  be  entitied  to  a  deed ;  (c)  it  does  not 
give  the  name  of  the  person  assessed.  The  cer- 
tificates are  identical  in  substance.  Taking  the 
certificate  of  the  sale  on  the  assessment  to  D. 
Bruschie.  it  states  that  the  property,  describing 
it,  was  duly  assessed  as  required  by  law,  by  the 
proper  officers  of  said  district  and  for  the  par- 
poses  thereof,  in  the  year  1905;  that  the  name 
of  the  person  so  assessed  was  D.  Bruscia;  that 
said  property  was  equalised  as  required  by  law ; 
that  the  assessments  were  levied  in  accordance 
with  law,  and  the  amount  of  the  assessment  Is 
the  sum  of  $8,16  and  the  year  of  the  assessment 
1905 ;  that  'the  assessments  were  not  paid ;  that 
at  the  proper,  time  and  place,  after  all  due  and 
legal,  proceedings  heretofore  .bad,  I  did,  on  this 
S^b  day  of  February,  1906,  offer  the  said  real 
estate  (describing  it,  being,  lots  28  and  29)  for 
sale  for  said  aeaessmentB* ;  that  M.  Li.  Cooper 
became  the  purchaser.  'Said  property  may  be 
redeemed  within  twelv«. months  from  tne  date  of 


said  purdiaae,  via.:  this  20th  day  of  Februarr, 
1906,  by  tlie  person  and  in  the  manner  as  pro- 
vided by  law  and  if  the  property  is  not  so  re- 
deemed, said  purchaser  will,  on  or  after  said  ex- 
piration of  twelve  months  from  the  date  of  sale 
and  purchase  and  after  having  complied  with 
the  provisions  of  the  law  relatmjg  to  bis  right 
thereto  be  entitied  to  a  deed.'  The  certificate 
then  states  that  a  description  of  th«  land  as  in 
the  certificate  has  been  entered  in  a  book  kept, 
as  a  record  by  said  district,  known  as  'VoL  1, 
Certificate  of  Sale,'  which  description  is  num- 
bered 809  on  the  margin  and  is  put  on  this  cer- 
tificate as  the  number  thereof. 

"  'In  witness  whereof  I  have  signed  this  cer- 
tificate, and  filed  a  duplicate  thereof  in  the  office 
of  the  county  recorder  of  the  said  county  of 
Stanislaus,  in  which  said  land  sold  is  situated, 
this  8d  day  of  March,  1906.  G.  B.  Stoddard, 
Collector  of  Modesto  Irrigation  District.' 

[5]  "Section  45  of  the  not  of  1897.  among  oth- 
er things,  provides  that  'the  collector  must  make 
out  in  duplicate  a  certificate,  dated  on  the  day 
of  sale  stating  (when  known)  the  name  of  the 
person  assessed  •  *  •  and  spectfying  the 
time  when  the  purchaser  will  be  entitled  to  a 
deed.'  The  certificate  was  made  out  in  dupli- 
cate, but  was  dated  March  3,  1906,  instead  of 
February  20,  1906,  the  day  of  the  sale.  But  it 
clearly  appears  in  the  certificate  that  the  sale 
was  made  on  Februarjr  20,  for  it  is  twice  stated, 
and  it  as  clearly  therein  appears,  that  the  "prop- 
erty may  be  redeemed  within  twelve  months 
from  the  date  of  said  puridiase,  vis.,  this  20th 
day  of  February,  1906,'  and  if  not  so  redeemed, 
'said  purchaser  will,  on  or  after  the  expiration 
of  twelve  months  from  the  date  of  sale  and  pur- 
chase, and  after  having  complied  with  the  pro- 
visions of  the  law  relating  to  the  right  thereto 
be  entitled  to  a  deed.'  The  certificate  gives  the 
name  of  the  owner  of  the  assessed  property  as 
D.  Bruscia.  The  name  of  the  owner  in  the  as- 
sessment roll  is  D.  Bruschie.  One  of  the  ob- 
jects of  the  certificate  doubtless,  is  to  give  no- 
tice to  the  owner  of  the  date  of  the  sale,  and  to 
inform  him  when  the  purchaser  will  be  entitied 
to  a  deed ;  i.  e.,  inform  him  of  the  period  of  re- 
demption. We  think  the  purpose  of  the  statute 
in  this  regard  is  fully  met  by  the  statement 
found  in  the  body  of  the  certificate.  Best  v. 
Wohlford.  153  Cal.  20,  21.  94  Pac.  9a  The 
Idaho  Revised  Codes,  i  1759,  provides  that  aft- 
er receiving  the  amount  of  the  taxes,  and  costs 
from  the  purchaser  at  tax  sale,  the  collector 
must  make  out  in  duplicate  a  certificate  dated 
on  the  day  of  sale.  In  McGowan  v.  Elder,  19 
Idaho,  153,  113  Pac.  103,  the  tax  sale  was  on 
July  8,  1904,  and  the  certificate  was  dated  July 
9,  1904.  The  Idaho  Supreme  Court  held  it  good, 
and  that  the  provision  of  the  statute  is  directory 
and  not  mandatory.  The  decision  of  this  point 
does  not,  as  appellant  contends,  rest  upon  the 

&  revision  of  the  statute  that  no  aasessmoit  is 
legal  on  account  of  informality. 
"[6]  The  objection  to  the  de^  is  the  same  as 
one  of  the  objections  to  the  certificate  of  sale 
—that  the  party  assessed  is  'D.  Bruschie,' 
whereas  the  name  of  the  person  assessed  as 
given  in  the  certificate  and  deed  is  'D.  Bruscia.' 
Section  86  of  the  Irrigation  Act  requires  the 
assessor  of  the  district  to  assess  all  the  real 
property  of  the  district  to  the  persons  who  own 
the  same.  'He  must  prepare  an  assessment 
book,  with  appropriate  heading,  in  which  must 
be  listed  all  such  property  within  the  district, 
in  wtiich  must  be  specified,  •  •  •  under 
the  appropriate  head:  (a)  The  name  of  the 
person  to  whom  the  property  is  assessed; 
*  *  *.'  Section  46  requires  the  assessor,  in 
his  certificate  of  salf,  to  state  the  name  of  the 
person  assessed.  Section  48,  amoni;  other  tilings, 
states  that:  The  matter  recited  m  the  certifiT 
oate  of  sale  must  be  recited  in  the  deed.'  Just 
how  much  of  the  matter  and  what  particular 
matter  'most  be  recited  in  the  deed'  the  stat- 
ute does  not  inform  us.  It  does  not  in  terms 
require  that  tha  deed  ahaU  contain  tha  name 
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of  the  person  aweased.  Bat  the  statate  re- 
gnlres  that  the  name  of  the  serson  assessed 
should  appear  on  the  asaeesment  roll  and  also 
in  the  certificate  of  sale.  It  would  seem  rea- 
sonable to  hold  .that  'the  matter'  referred  to  in 
•ertion  48  includes  the  name  of  the  person  af- 
lessed.  The  point  now  before  as  being  raised 
on  both  the  certificate  of  sale  and  the  deed)  \t 
ma  J  be  considered  in  .connection  with  both. 

"Appellant  relies  upon  Henderson  t.  De 
Turk,  164  Cal  296.  128  Fac.  747.  In  that  case 
defendant  claimed  solely  upon  a  deed  from  the 
state,  based  on  a  sale  and  alleged  deed  to  the 
state  on  account  of  delinquent  taxes.  The  deed 
to  Uie  state  recited  the  name  of  the  person 
assessed  as  'B.  W.  Davis,'  while  the  assessment 
was  to  'R  W.  Davies.'  Section  3786  of  the 
Politiail  Code  provided  that  the  deed  must  re- 
dte,  among  other  things,  the  name  of  the  per- 
son aasesaed.'  It  waa  held  that  'this  means, 
of  course,  the  name  of  the  person  assessed  as 
it  appears  on  the  assessment  roll,'  and  that  a 
deed  which  'mlsrecites,  or  fails  to  recite,  any 
one  of  the  facts  required  by  statute  to  be  re- 
cited therein  is  void.'  It  was  also  held,  on  the 
authority  of  Emeric  r.  Alvarado.  90  Cal.  444, 
465,  27  Pac.  356.  that  the  rule  of  idem  aonans 
does  not  apply  'to  assessments  and  other  cases 
of  description,  where  the  written  name  is  ma- 
teriaL'  It  was  further  held,  in  the  Uenderaon 
V.  De  Turk  Case,  that  the  failure  of  the  deed 
to  recite  correctly  the  name  of  the  party  assess- 
ed is  not  remedied  or  cured  by  either  the  sec- 
tion 3807  or  3628  of  the  Political  Code,  because 
section  3628  refers  only  to  the  assessment, 
which  is  not  rendered  invaUd  by  reason  of  a 
mistake  in  the  name  of  the  owner.  Section 
3S07  provides:  'When  land  is  sold  for  taxes 
correctly  imposed  as  the  property  of  a  particu- 
lar person,  no  misnomer  of  the  owner,  or  sup- 
posed owner,  or  other  mistake  relating  to  the 
ownendiip  thereof,  affects  the  sale,  or  renders 
it  void  or  voidable.'  Of  this  section  the  court 
said:  'Tt  does  not  purport  to  apply  to  the 
deed  made  in  pursuance  of  the  sale,  •  •  • 
and  cannot  be  held  to  dispense  with  the  require- 
ment that  the  deed  shall  correctly  recite  the 
name  of  the  person  to  whom  the  property  was 
asseKsed,  as  a  condition  to  its  validity.'  Final- 
ly, it  was  held  that  section  3787  of  the  Political 
Code  'makes  such  a  tax  deed  evidence  of  reg- 
ularity of  such  proceedings  as  are  named  there- 
in only  when  it  is  a  deed  conforming  to  the 
requirements  of  the  law,'  The  deed  reued  upon 
was  held  to  be  invalid. 

"Turning  to  the  Irrigation  Act,  we  find,  as 
already  pointed  oot,  that  section  35  makes  it 
the  duty  of  the  assessor  to  assess  all  reel  prop- 
erty at  time  stated.  'He  must  prepare  an  as- 
sessment book,  with  appropriate  headings,  in 
which  must  be  listed  all  such  property  within 
the  district,  in  which  most  be  specified,  in  sep- 
arate columns,  under  the  appropriate  bead: 
(a)  The  name  of  the  person  to  whom  the  prop- 
«tj  is  assessed  (if  the  name  is  not  known, 
•  •  •  to  "unknown  owners");  (b)  land  (de- 
scribing It)  •  *  *.'  On  the  last  day  of  De- 
cember of  each  year,  'all  unpaid  assessments 
are  deUnqnent,'  etc.  Section  41/  Sections  42 
and  43  provide  how  the  delinquent  tax  sale  is 
to  be  conducted,  and  who  may  purchase,  etc. 
Section  45  provides  for  issuing  a  certificate  of 
■ale  to  the  purchaser:  'After  receiving  the 
amount  of  assessments  and  costs,  the  collector 
must  make  out  in  duplicate  a  certificate  dated 
on  the  day  of  sale,  stating  (when  known)  the 
name  of  the  person  assessed,  etc.,  and  section 
46  provides  that,  before  delivering  any  cer- 
tificate, the  collector  'must  in  a  book  enter  a 
description  of  the  land  sold,  corresponding  with 
the  description  in  the.  certificate,  the  date  of 
sale,  purchasers'  names,  and  amount  paid,'  etc., 
Irat  does  not  require  to  he  entered  in  this  book 
the  name  of  the  person  assessed,  as  does  the 
certificate.  Section  47  provides  luiw  and  when 
redemption  may  be  made,  and  section  48  pro- 
vides that  if  the  isoperty'  is  not  redeemed  the 


collector  'must  m«ke  to  the  purchaser,  or  bis 
assignee,  a  deed  of  Uie  property,'  and  'such 
deed  duly  acknowledged  or  proved  i;s  prima  facie 
evidence  that' — then  follow  the  seven  several 
facts  thus  made'  prima  facie  evidence,  and  the 
conclusive  evidence  clause  already  quoted.  Sec- 
tion 50  is  the  same  as  section  3807  of  the 
Political  Code  mentioned  in  Henderson  v.  £>e 
Turk,  supra.  We  thus  find  a  very  close  parallel 
between  the  general  code  provisions  for  assess- 
ments and  delinquent  tax  sales  and  the  provi- 
sions of  the  Irrigation  Act.  The  property  must 
be  assessed  to  the  owner  (section  35);  the  cer- 
tificate of  sale  must  state  'the  name  of  the  per- 
son assessed.'  Section  45.  The  matter  recited 
in  the  certificate  of  sale  must  be  recited  in  the 
deed.'    Section  48. 

"As  to  section  60.  which  is  the  same  as 
section  3307  of  the  Political  Code,  the  case 
cited  holds  that  It  'cannot  be  held  to  dispense 
with  the  requirement  that  the  deed  shall  cor- 
rectly recite  the  name  of  the  person  to  whom 
the  property  was  assessed,  as  a  condition  of 
its  validity.'  As  to  the  conclusive  evidence  pro- 
vision, holding  it  to  mean,  as  we  do,  the  same 
as  the  like  provision  in  the  Political  Code  (sec- 
tion 3787),  the  court  said,  in  the  case  cited, 
that  said  section  'makes  such  tax  deed  evidence 
of  regularity  of  such  proceedings  as  are  named 
therein  only  when  it  is  a  deed  conforming  to 
the  requirements  of  the  law';'  that  is  to  say, 
in  the  case  then  before  the  court,  conforming 
to  the  requirement  that  the  deed  must  correctly 
recite  the  name  of  the  person  to  whom  the  laud 
was  assessed. 

"We  are  brought  to  the  single  consideration, 
Is  tlie  requirement  in  the  certificate  of  sale  and 
in  the  deed  that  there  must  appear  therein  'the 
name  of  the  person  assessed'  such  an  essential 
in  the  proceeding  as  could  not  be  dispensed 
with  by  the  Legislature,  or  may  it  be  classed 
as  a  nonessential  and  subject  to  the  rule  laid 
down  in  Bank  of  Lemoore  v.  Fulgbam,  supra, 
where  it  was  held  that  the  Legislature  can  make 
the  certificate  or  deed  conclusive  as  to  mat- 
ters or  tliiDgs  whidi,  in  the  first  instance,  the 
Legislature  might  not  have  required  to  be  done, 
and  which,  in  their  nature,  therefore,  are  non- 
essentials? It  waa  said,  in  the  case  cited,  that 
the  Legislature  has  not  the  power  to  make  such 
a  certificate  or  deed  conclusive  as  to  any  of 
the  essentials  of  listing,  valuati&n,  apportion- 
ment, or  notice.  Cooley  on  Taxation,  pp.  355, 
363;  Black weU  on  Tax  Titles,  S  640.  What  is 
meant  by  'listing'  the  land?  Mr.  Cooley  sa^s: 
'An  assessment  consists  of  two  processes  of  list- 
ing the  persons,  property,  etc,  to  be  taxed,  and 
of  extending  the  sums  which  are  to  be  the  guide 
in  an  apportionment  of  the  tax  between  them.' 
1  Cooley  on  Taxes,  p.  696.  Mr.  Black  sayb: 
'Statutes  generally  require  thfl,t  real  property 
shull  be  listed  and  assessed  to  the  owner  or  to 
tlie  occupant;  and  it  is  generally  admitted  that 
tliis  requirement  is  imperative  and  a  compliance 
with  it  essential  to  jurisdiction.'  Black  on  Tax 
Titles,  i  105,  citing  State  v.  Vanderbilt,  33  N. 
J.  Law,  38,  where  it  was  held  thnt  real  estate 
must  be  assessed  in  the  name  of  some  persoa 
or  persons  or  corporation,  as  the  owner  thereof. 

"It  seems  to  us  that  the  'listing"  of  land  for 
assessment  necessarily  means  that  the  name  of 
the  owner,  if  known,  and  a  description  of  the 
property  assessed  must  be  stated,  and,  as  was 
held  in  the  De  Turk  Case,  'correctly  stated.'. 
In  the  present  case,  the  assessment  was  to  'D. 
BruBchie.'  The  certificate  of  sale  and  tiie  deed 
recited   the  name   as  *D.   Bruscia.' 

"We  confess  to  some  regret  at  not  being  able 
to'  find  some  way  to  escape  from  following  the 
rnle  laid  down  In  Henderson  v.  De  Turk,  supra. 
l^e  record  shows  that  the  state  and  county  tax 
on  these  lots  was  delinquent  for  several  yee^rs 
prior  to  1905,  and  they  were  sold  to  the  state 
and  were  redeemed  by  Cooper  after  he  purchas- 
ed the  land  at  tax  sale  in  1906.  The  owners' 
seem  to  have  paid  no  heed  to  their  duty  to  the 
State,  and  not  until  valuable  and  exi>endve  im- 
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provetnenta  were  In  good  faith  pnt  upon  the 
lota  did  they  assert  any  claim  to  them.  The 
law,  however,  we  conceive  to  be  the  same,  un- 
der the  facts  appearing,  as  if  jio  improvements 
had  been  made  on  the  lots,  and  we  are  constrain- 
ed to  foUow  the  law  as  our  Supreme  Court  has 
established  it. 

"We  have  vainly  tried  to  convince  ourselves 
that  the  name  of  the  owner  cannot  be  deemed 
an  essential  in  the  assessment,  on  the  theory 
that  section  3628  of  the  Political  Code  and  sec- 
tion 50  of  the  Irrigation  Act  expressly  provide 
that  no  misnomer  of  the  owner  'affects  the  sale,' 
and  on  the  theory  that  if  the  name  is  not  Icnown 
to  the  assessor,  the  assessment  may  be  made  to 
'unknown  owners.'  It  might  be  said  that  the 
owner  of  the  land  is  presumed  to  know  its  de- 
scription, and  that  the  recorded  duplicate  cer- 
tificate is  notice  to  him,  if  it  correct^  describes 
the  land,  whether  or  not  his  name  appears  as 
the  owner,  and  hence  'the  name  of  the  person 
assessed'  might  be  dispensed  with  by  the  Leg- 
islature as  a  nonessential.  We  cannot  accept 
such  reasoning  as  sound,  for  we  are  always 
brought  back  to  the  proposition  that  .the  essen- 
tial requirement  of  listing'  land  for  assessment 
necessarily  involves  the  coupling  of  the  owner's 
name,  if  known,  with  the  description  of  the 
land,  and,  if  not  known,  a  statement  of  that 
fact." 

The  Judgment  Is  reversed. 

We  concur:  HART,  J. ;  ELLISON,  Judge 
pro  tem. 


BRDSCHT  T.   COOPER  et  al.     (Sac.  2223.) 

(Supreme  Court  of  California.     Aug.  4,  1916.) 

Waters    and   Water    Coubsxs   ®=>281— Ib- 
BioATioN  —  Tax  Deeds  —  Effect  as  EJvi- 

DENCE. 

Irrigation  Act  (St.  1897,  p.  254)  i  48,  pro- 
viding that  a  deed  of  property  sold  for  assess- 
ments duly  acknowledged  or  proved  is,  except 
as  against  actual  fraud,  conclusive  evidence  of 
the  regularity  of  all  proceedings  from  assess- 
ment by  the  assessor,  inclusive,  up  to  the  exe- 
cution of  the  deed,  etc.,  does  not  extend  to  de- 
fects in  the  deed  itself. 

WBd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,   Cent   Dig.  §   320;    Dec.   Dig. 
«=»231.] 

In  Bank.  Appeal  from  Superior  Court, 
Stanislaus  County;    L.  W.  Fulkerth,  Judge. 

On  petition  for  rehearing  in  the  Supreme 
Court  Petition  denied.  For  former  opin- 
ion, see  159  Pac.  728. 

J.  R.  Webb  and  George  Cosgrarev  both  of 
Fresno,  for  appellant  Hatton  &  Scott  of 
Modesto,   tor  respondents. 


SHAW,  J.  The  petition  for  a  rehearing 
of  this  cause  In  the  Supreme  Court  is  denied. 

Nothing  in  the  opinion  should  be  deemed 
to  bold  that  the  correct  name  of  the  owner 
is  so  essential  to  a  tax  asaessment  or  a  cer- 
tificate of  tax  sale  that  an  error  therein  as 
to  the  name  of  the  owner  cannot  be  cured  by 
the  section  making  the  deed  conclusive  evi- 
dence of  the  regularity  of  the  assessment 
and  certificate.  Tbe  decision  can  be  sup- 
ported on  the  ground  that  tbe  conclusive 
evidence  clause  does  not  extend  to  detects 


in  the  deed  Itself,  as  was'  held  in  Hender- 
son V.  De  Turk,  164  CaL  296,  128  Pac.  747. 

We  concur:  MELVIN,  J.;    LORIGAN,  J.; 
SlOSS,  J.;    LAWLOR,  J, 


LONG  V.  SUPERIOR  COURT  IN  AND  FOR 
SAN  DIEGO  COUNTY  et  aL    (Civ.  2070.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   July  6, 1916.    Rehearing  Denied  by 
Supreme  Court  Aug.  31,  191&) 

Courts  «=»190(9)— Appkai/— Dklat  nr  Peosk- 

cuTino  Dismissal. 
Code  Civ.  Proa  §  583,  providing  that  an  ac- 
tion shall  be  dismissed  by  the  court  in  which 
the  same  shall  have  been  commenced,  or  to 
which  it  may  be  transferred,  on  motion  of  tbe 
defendant,  unless  brought  to  trial  within  five 
years  after  the  defendant  has  filed  his  answer, 
does  not  apply  to  an  action  transferred  to  the 
superior  court  from  a  recorder's  court  by  appeal 
on  questions  of  both  law  and  fact,  after  a  trial 
upon  the  issues,  j<dned  by  defendant's  answer 
filed  in  the  recorder's  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  <»s>190(9).] 

Petition  for  writ  of  review  by  8.  O.  Long 
against  the  Superior  Court  of  the  State  of 
California,  In  and  for  tbe  County  of  San 
Diego,  and  W.  A.  Sloane,  Judge  thereot  to 
review  the  action  of  the  Superior  Coxut, 
denying  a  motion  to  dismiss  an  appeal  from 
a  recorder's  court  and  rendering  Judgment 
for  plaintiff  in  the  case  of  T.  P.  Banta  v. 
S.  O.  Long.  Proceedings  of  tbe  superior 
court    AflBrmed. 

W.  A.  Martin  and  F.  J.  Trade,  both  of  Los 
Angeles,  for  petitioner.  W.  P.  Caiy,  of  San 
Diego,  for  respondents. 

SHAW,  J.  Pursuant  to  a  writ  of  review 
issued  out  of  this  court  the  superior  court 
of  San  Diego  county  through  its  clerk  has 
made  a  return  of  the  transcript  and  record 
of  tbe  proceedings  had  and  taken  by  respond- 
ents In  a  certain  case,  entitled  "T.  P.  Banta 
V.  S.  O.  Long,"  from  which  it  appears  that 
on  November  6,  1005,  a  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  therein  by  tbe 
recorder's  court  of  Imperial  township  (then 
a  part  of  San  Diego  county),  from  which 
the  defendant  who  is  petitioner  here,  on 
November  7,  1906,  perfected  an  appeal  upon 
questions  of  both  law  and  fact  to  the  superi- 
or court  of  San  Diego  county.  No  farther 
proceeding  was  taken  by  either  party  to  said 
action  until  June  7,  1915,  at  which  time  de- 
fendant therein,  pursuant  to  notice  given, 
moved  the  court  to  dismiss  the  same  upon 
the  grounds:  First  that  the  action  had  not 
been  prosecuted  with  diligence;  second,  that 
it  had  not  been  brouj^t  to  trial  by  plaintiff 
within  five  years  after  defendant  bad  filed 
his  answer  therein,  as  required  by  section 
583,  Code  of  Civil  Procedure.  The  court  de- 
nied the  motion,  and  proceeded  to  a  trial  of 
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the  case,  as  a  reeult  of  vrUch,  Jadgment  went 
for  plaintiff. 

Tbe  contention  of  petitioner  Is  that  upon 
the  facts  stated,  the  court  had  no  Jurisdic- 
tion other  than  to  make  an  order  granting 
Ills  motion  to  dismiss  the  action. 

The  sole  point  Involved  la  whether  the  pro- 
Tlsi(Hi  of  section  583,  Code  of  Civil  Proce- 
dure, providing  that  an  action  shall  be  dis- 
missed by  the  court  in  which  the  same  shall 
have  been  conunenced,  or  to  which  It  may 
be  transferred  on  motion  of.  the  defendant, 
unless  brought  to  trial  within  five  years  aft- 
er the  defendant  has  filed  his  answer,  applies 
to  actions  transferred  to  the  superior  court 
on  appeal  from  a  recorder's  or  Justice's 
conrt  This  auestion  was  Involved  in  the 
case  of  Plstolesl  v.  Superior  Court,  26  CaL 
App.  403,  147  Pac.  104.  There  the  petitioner 
appUed  for  a  writ  of  mandate  to  comi)el  the 
superior  conrt  to  dismiss  the  action  upon 
facts  identical  with  those  here  presented. 
The  court  held  that  section  683  of  the  Code 
of  Civil  Procedure  did  not  apply  to  actions 
pending  in  the  superior  court  on  appeal 
thereto  from  a  Justice's  conrt,  and  ttiat,  while 
the  court  iwssessed  inherent  power  in  its 
discretion  to  make  an  order  of  dismissal,  it 
conld  not  be  compelled  to  do  so.  To  what  Is 
said  in  (be  opinion  In  that  case,  we  may  add 
that  the  case  is  not  brought  strictly  wltliln 
tlte  provisions  of  the  statute,  since  it  appears 
tliat  defendant  filed  his  answer  In  the  Jus- 
tice's court,  and  upon  the  -issuea  so  Joined  a 
trial  was  had.  We  regard  the  case  aboYe 
cited  as  determinative  of  the  question  pre- 
sented, and  upon  the  authority  thereof  the 
proceedings  of  the  superior  cout  In  the  ac- 
tion of  T.  P.  Banta  v.  S.  O.  Long,  made  the 
subject  of  tills  review,  are  affirmed. 

We  concur:   CONBEY,  P.  J.;    JAMES,  J. 


CLABK  ▼.  HOTMB.    (OIv.  1690.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Jane  80,  1916i) 

Afpeal    and    KsBtoA    4s>1011(l)— Betiew— 

Question  or  Faci>— Tni dino. 
In  an  action  on,  a  note,  wherein  defendant 
set  up  a  counterclaim,  where  there  was  a  sub- 
stantial conflict  in  the  evidence  on  such  coun- 
terclaim, the  findine  qt  the  trial  court  against 
it  must  be  sustained  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  JJ  3883-3888 ;  Dec.  Dig.  «=> 
lOlia).] 

Appeal  from  Superior  Oooit,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  Georgenla  E.  Clark  against  Q.  B. 
Hotle,  with  counterclaim  by  defendant. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Eera  W.  Decoto,  of  Oaldand,  for  appellant. 
Carleton  Gray,  of  OrovlUe,  A.  F.  fit.  Sure,  of 
Alameda,  and  St.  Sure,  Callaghan  &  Bose, 
of  Oakland,  for  respondent 


PEB  ODBIAM.  This  is  an  appeal  from 
the  Judgment  in  favor  of  plaintiff  and  against 
defendant  In  an  action  on  a  promissory  note. 
The  defendant  does  not  deny  that  he  execut- 
ed and  delivered  the  note  to  plaintiff's  as- 
signor, one  S.  J.  Norrls,  as  alleged  in  the 
complaint,  but  he  sets  forth  in  his  answer 
a  counterclaim  for  a  certain  amount.  The 
court  found  against  this  defense;  and  the 
sole  question  presented  by  the  record  is  as  to 
wbetlier  or  not  the  evidence  supports  that 
finding. 

After  the  making  of  the  note  and  before 
its  maturity  Norris,  the  payee  thereof,  and 
the  defendant  borrowed  from  the  First  Na- 
tional Bank  of  Oroville  $1,000,  giving  the 
l>ank  their  Joint  note  for  that  sum,  the  pro- 
ceeds by  agre^nent  being  placed  to  the  per- 
sonal account  of  Norris.  At  the  time  of  this 
transaction  defendant  and  Norris  bad  enter- 
ed into  a  tentative  agreement  concerning 
some  development  work  of  the  Feather  Biver 
Canal  Company's  property,  under  the  terms 
of  which  Hotle  was  to  make  certain  monthly 
advances.  This  agreement  was  subsequently 
reduced  to  writing  and  signed  by  the  parties. 
According  to  the  testimony  of  Hotle  the 
money  borrowed  from  the  bank  was  for  the 
personal  account  of  Norris,  and  wlien  the 
note  became  due  Norris  refused  to  pay  it; 
that  HiOtle  thereupon  took  it  up,  and  that 
Norris  refused  to  allow  Iiim  credit  therefor 
upon  the  amount  to  be  advanced  under  their 
Feather  Blver  Canal  Company  contract. 
Norris,  on  the  other  band,  testified  that  the 
$1,000  t>orrowed  from  the  bank  and  placed 
to  his  personal  account,  was  used  and  paid 
out,  as  intended  by  both  parties,  for  the  ac- 
count of  the  Feather  Biver  Canal  Company, 
and  tliat  the  defendant  was  given  credit 
therefor.  The  surrounding  circumstances 
tend  strongly  to  support  the  testimony  of 
Norris ;  but,  in  any  event,  there  is  a  substan- 
tial conflict  In  the  evidence,  In  view  of  wlilcb 
the  settled  law  Is  that  the  finding  of  the  trial 
court  must  stand. 

Judgment  affirmed. 


CASTEBA  T.  SUPEBIOB  OOUBT  IN  AND 

FOB  COUNTY  OF  LOS  ANGELES  et  aL 

(av.  1950.) 

(District  Court  of  Appeal,  Second  District, 
California.    Feb.  16,  1916.) 

Convicts  «=96  —  Actions— Statute— Eitect 
OF  Convict's  Disability  on  Othbb  Partt, 
Under  Pen.  Code,  |  673,  providing  that  a 
sentence  in  a  state  prison  for  any  term  less 
than  for  life  suspends  all  civil  rights  of  the  per- 
son sentenced  and  forfeits  all  puolic  ofBces,  pri- 
vate trusts,  authority,  or  power  during  such  im- 
prisonment, a  defendant  is  not  obliged  co  sub- 
mit to  the  pendency  of  a  civil  action  against 
him,  while  the  plainaff  is  undergoing  a  sentence 
pursuant  to  a  conviction  of  felcHiy,  but  is  en- 
titled to  have  the  case  heard  and  determined. 

[Ed.   Note.— For   other   cases,    see   ConvicU, 
Cent.  Dig.  Sf  6-10;   Dec.  Dig.  «=>6.] 
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Petition  for  maiidaitinB  by  Jobn  Cftstera 
agalnat  the  Superior  Coart  of  the  State  of 
Callfomla  In  and  for  the  County  of  Los 
Angelea  and  Frank  G.  Plnlayson,  Jndge 
thereol    Peremptory  writ  Issned. 

Sloason  &  Mitchell,  of  Los  Angeles,  for 
petitioner.  Henry  W.  Nlsbet,  of  Los  Angeles, 
tor  respondents. 

CONRET,  P.  J.  Mandamus.  There  Is  now 
pending  In  the  superior  court  of  the  county 
of  Los  Angeles  and  In  the  department  thereof 
presided  over  by  the  respondent  Judge,  an 
action  in  which  one  J.  B.  Youtz  is  plaintiff 
and  the  petitioner  Is  one  of  the  defendants. 
Petitioner  and  oti>er  defendants  In  that  ac- 
tion, having  been  duly  served  with  summons, 
filed  a  demurrer  to  the  complaint  After  the 
filing  of  bis  complaint,  the  plaintlfC  Youtz 
was  imprisoned  in  the  state  penitentiary  pur- 
suant to  ills  conviction  of  a  felony  and  is 
now  nndergolng  a  three-years'  term  of  im- 
prisonment. On  account  of  such  imprison- 
ment of  the  plaintiff,  the  respondent  judge 
has  ordered  said  demurrer  stridceu  from  the 
calendar  and  refuses  to  hear  and  determine 
the  same  or  proceied  further  in  said  canse. 
The  petitioner  seeks  a  peremptory  writ  of 
mandamus,  commanding  that  said  cause  be 
restored  to  the  calendar  of  said  court,  and 
that  the  conrt  proceed  to  hear  and  determine 
the  same.  To  this  petition  a  general  de- 
murrer is  filed,  alleging  that  the  petition  does 
not  state  facts  sufiicient  to  entitle  the  plain- 
tiff to  the  relief  sought  by  him.  It  is.  under- 
stood by  the  parties  that  our  determination 
of  this  demurrer  is  to  dispose  of  tSte  case 
without  further  hearing.  Permission  was 
granted  respondents'  counsel  to  file  a  brief 
in  support  of  the  demurrer,  but  no  brief  has 
been  presented. 
'  "A  sentence  of  imprisonment  In  a  state 
prison  for  any  term  less  than  tor  life  sus- 
pends all  the  dvll  rights  of  the  person  so 
sentenced,  and  forfeits  all  public  ofllces  and 
all  private  trusts,  authority,  or  power  during 
such  Imprisonment"    Pen.  Code,  i  673. 

We  are  not  aware  of  any  decision  covering 
the  precise  question  involved  in  this  matter. 
It  is  stated  that,  even  where  conviction  ot  a 
felony  results  in  civil  death  (as  it  does  in 
this  state  upon  a  sentence  of  Imprisonment 
for  life),  the  weight  of  authority  is  apparent- 
ly in  harmony  with  the  English  doctrine  to 
the  effect  that  the  convict  still  remains  sub- 
ject to  be  sued.  -8  Ruling  Case  Law,  p.  707, 
and  citations  there  found.  This  doctrine  is 
spedfldilly  recognized  in  this  state  in  the 
statutory  provisions  allowing  a  divorce  to  be 
granted  ui>on  proof  that  defendant  has  been 
convicted  of  a  felony. 

To  say  that  a  defendant  in  a  civil  action 
is  obliged  to  submit  to  the  continued  penden- 
cy of  an  action  against  him  under  these  cir- 
cumstances, because  the  plaintiff  is  undergo- 
ing a  sentence  of  the  kind  herein  described, 


would  be  to  impose  upon  tlie  defendant  a 
punishment  for  the  plaintiff's  crime.  Tbe 
sentence  might  be  tor  a  long  term  of  years, 
and  all  of  defendant's  property  might  be  sub- 
ject to  an  attachment  tn  the  action,  and  yet 
the  defendant  would  be  without  relief,  no 
matter  how  groundless  in  fiict  the  action 
might  be.  This  cannot  be  the  law.  The  In- 
terests of  the  plaintiff  in  such  an  acttoa  wiU 
ordinarily  be  sufficiently  protected  by  the 
vigilance  of  the  attorneys  who  have  charge 
of  his  case ;  but  if  In  any  case  he  Is  not  so 
protected,  the  loss  should  fall  upon  Iilm 
rather  than  upon  those  unconnected  with  bis 
offense. 

Let   tbe  peremptory   writ   issue   as    de- 
manded. 

We  concnr:  JAME3S,  3.;  SHAW,  J. 


McOARTY  ▼.  SUPERIOR  OOTIRT  IN  AND 
FOB  LOS  ANGIJLES  COUNTY  et  aL 
(Civ.  1935.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  16,  1916.) 

JusncKs  or  the  Peacb  «=>169(5) — Substies 
ON  Appial  Boni>— Fiunq  or  Notice   or 
ExcBPTioN — Statute. 
Under  Code  Civ.  Proe.  f  978a,  providing 
that  tlie  adverse  party  in  an  appeal  from  a  jus- 
tice may  except  to  the  sufficiency  of  the  sure- 
ties on  the  appeal  bond  and  that  the  appeal  shall 
be  unavBilinjj;  if  the  sureties  do  not  justify  be- 
fore the  justice  within  five  days  thereafter,  the 
notice  of  such  exception,  to  be  effectual,  must 
be  filed  with  the  justice,  and  it  is  not  essential 
that  it  be  served  upon  the, party  or  his  attor- 
ney. 

[E!d.  Note.— For  other  cases,  see  Justices  of 
the  Pesos.  Cent  Dig.  i  654;    Dee.  Dig.  «3> 

Application  by  Charles  R.  McCarty  for  a 
writ  of  prohibition  to  restrain  the  Superior 
Court  of  the  State  of  California  in  and  for 
the  County  of  Los  Angeles  and  Hon.  Fred 
H.  Taft,  Judge  thereof,  from  proceeding 
with  the  trial  of  a  certain  action  pending 
In  such  court  on  appeaL  Application  de- 
nied. 

Nlles  Chapln  Folsom,  of  Los  Angeles,  for 
petitioner.  Pcndell  &  Gleason,  of  Los  Au- 
geles,  for  respondents.. 

JAMES,  J.  Application  has  been  made  <m 
the  part  of  the  petitioner  for  a  writ  of  pro- 
hibition to  restratu  the  superior  court  from 
proceeding  with  the  trial  of  a  certain  action 
pending  on  appeal  from  the  justice's  court 
of  Ix)s  Angeles  township  to  said  superior 
court,  and  in  which  this  t)etltioner  is  the 
plaintiff.  The  action  was  commenced  in  the 
justice's  court  on  the  23d  day  of  February, 
1915,  and  judgment  was  thereafter  rendered 
against  one  Leuschner,  the  defendant  The 
defendant  gave  notice  of  appeal  and  under- 
taking on  appeal  In  the  amount  required  by 
law.  As  ground  for  the  writ  here  sought  It 
is  alleged  that  the  sureties  on  the  undertak- 
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log  on  a]n>Ml  failed  to  Jugtity  after  excep- 
tion had  been  takm  to  tbelr  suffldmcy,  and 
tbat  therefore,  under  the  provisions  of  sec- 
tUm  978a,  Code  of  OItU  Procedure,  the  ap- 
.peal  Shoald  have  been  dismissed  by  the  su- 
perior court  A  motion  was  made  In  the 
snperlor  conrt,  asking  for  an  order  dismiss- 
ing the  appeal  for  want  of  jnrisdiction  In 
the  conrt  to  hear  the  matter  because  of  the 
failure  of  the  sureties  to  Justify.  Upon  the 
altematlTe  writ  issuing,  an  answer  was  filed 
on  behalf  of  respondents  herein.  One  of  the 
dles)uted  questions  between  the  parties  was 
as  to  whether  in  fact  service  of  notice  of 
exception  to  the  sureties  was  made.  The 
petitioner  here  contends  that  he  made  such 
service  by  delivering  the  notice  of  exception 
to  the  defendant  in  the  Justice  court  action, 
and  the  defendant  contends  that,  as  attor- 
neys had  appeared  for  him  at  the  trial  of 
the  action  In  ttve  Justice's  court,  they  were 
entitled  to  have  the  notice  of  excetption  to 
the  sureties  served  upon  them;  that  other- 
wise such  service  would  be  Ineffectual.  The 
defendant  In  the  Justice  court  action  farther 
«Hitends  that,  even  though  it  might  be  law- 
ful to  serve  a  notice  ot  exception  to  sureties 
on  an  undertaking  on  appeal  on  a  defendant 
in  person,  in  fact  such'  service  was  not  made. 
However,  we  are  of  the  opinion,  as  this  court 
has  heretofore  decided,  that  a  notice  of  ex- 
ception to  the  stifficlency  of  sureties  on  an 
imdertaklng  on  appeal  from  a  Judgment  of  a 
Justice's  court,  in  order  to  be  effectual,  must 
be  filed  with  the  Justice.  Budd  v.  Superior 
Court,  14  CaL  App.  256,  111  Pac.  628.  No- 
where  in  the  petition  filed  herein  is  It  set 
forth  that  the  notice  of  exception  to  the 
■oreties  was  ever  filed  with  the  Justice,  and, 
referring  to  the  certified  copy  of  the  Jus- 
tice's transcript  which  is  attached  to  the 
answer  of  respondents,  we  find  no  record 
showing  that  any  notice  of  exception  was 
filed  in  the  Justice's  conrt,  or  any  papers  at 
all  referring  to  the  sufficiency  of  the  under- 
taking on  aweal.  In  the  case  above  cited 
this  conrt  has  intimated  that  it  is  not  es- 
sential that  nich  a  notice  of  exception  shall 
be  served  npon  the  party  or  his  attorney, 
bat  that  It  must  be  filed  with  the  Justice. 
The  reasMis  upon  which  that  holding  is 
based  are  quite  fully  set  forth  in  the  opin- 
ion. 

The  aivUcatloB  toe  a  peremptory  writ  la 
dotled. 

We  concur:    GOMBJaX,  P.  J.;    SHAW,  J. 


KETOHUM  OOAIi  C».  v.  DISTRICT  COUKT 

OP  CARBON  COUNTY  et  aL    <No.  2964.) 

(Sa^eme  Court  ol  Utah.    Aug.  22, 1916.) 

1  UARDAMtrS  «=9lO— RlQHT  TO  'BXtASF. 

Where  mandamus  is  sought  to  compel  ac- 
noa  on  the  part  of  a  court,  the  legal  niht  to 
Mch  particular  action  must  be  clear,  and  the 


legal  duty  to  do  the  act  or  thing  demanded  on 
the  part  of  the  court  must  be  equally  clear.i 

PM.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Pig.  I  87 ;   Dec.  Dig.  <8=>10.] 

2.  Mandamus    €=>4/1)— Right    to   Bxusr— 

Remkdt  bt  AppkaI. 
Where  mandamna  U  sought  to  compel  action 
on  the  part  of  a  court,  there  moat  be  a  lack  of 
an  adequate  remedy  by  appeal. 

[Ed.  Note. — ^Foif  other  cases,  gee  Mandamus, 
Cent  Dig.  H  9,  11,  17-19;  Dec.  Dig.  <8=»4(1).] 
8.  Maitdamcb  9=331— Right  to  Rexixt— Er- 

TEKTAININO    AND    PkOCEEPINO    WFTH    CaUSB. 

Mandamus  may  iMue  to  compal  a  court  to  take 
jurisdiction  of  a  cause  and  to  proceed  to  hear 
and  detennine  it,  where  l^e  court  without  legal 
authority  therefor  refuses  Jurisdiction.' 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent.  Dig.  ${  74,  75 ;  Dec.  Dig.  <8=»31.] 

4.  Mandakus  «=>51— Right  to  Rxlikt— Bn- 
TBT  of  Judomekt.  * 

Where  a  court  has  heard  a  case  and  haa 
made  its  findings,  mandamus  will  lie  to  compel 
it  to  enter  final  judgment.* 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  9»-100;  Dec  Dig.  «s>61.] 

5.  Mandahtts  i&=554— Right  to  Bklikip— Bn- 

rOBCE^fKNT  OF  JtJDOMENT. 

Mandamus  wiU  lie  to  comjiel  courts  to  en- 
force their  own  judgments.* 

[Ed.  Note.— For  otlier  cases,  see  Mandamus, 
Cent.  Dig.  {  108 ;   Dec.  Dig.  <S=>54.] 

6.  Makdautts  9=>31  —  Right  to  Relief  — 
Eeabinq  and  Detebminino  Case. 

Mandamus  will  issue  to  compel  a  court  to 

Sroceed  when  through  mere  mistake  of  law  It 
ecUnes  to  take  jurisdiction  and  for  that  rea- 
son refuses  to  proceed  to  try  a  case  or  to  hear 
and  determine  the  issues  therein,  and  where 
there  is  no  adequate  remedy  by  appeal 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
C^L  Dig.  U  74,  76;   Dea  Dig.  «s>31.] 

7.  Ekinert    Domain    «=»243(2)— Ordes    of 
C0NDR.UNAT10N— EnxcT. 

That  plaintiff  in  a  proceeding  to  condemn  a 
strip  of  land  had  the  legal  right  to  condemn  and 
that  condemnation  was  for  a  public  use  was  set- 
tled by  the  lower  sourt's  order  of  condemnation 
authorinng  plaintiff  to  take  possession  of  and 
improve  the  strip. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  H  627.  700;    Dec.  Dig.  «=» 

8.  EUINEIfT    DOKAIN    «=3l88(l>— Detebmina- 

TioN  OF  Title— Leoal  ob  Equitablk  Rek- 

edieb. 

Under  Const,  art  8.  $  19v  providing  that 

there  shall  be  but  one  form  of  civil  action,  and 

that  law   and  equity   may  be  administered  in 

the  same  action,  and  Comp.  Laws  1907,  §  3696, 

Sroviding  that  the  court  shall  have  power  to 
etemnine  all  adverse  and  conflicting  claims  to 
the  property  sought  to  be  condemned,  and  to 
the  damages  therefor,  and  to  determine  the  re- 
spective rights  of  different  parties  seeMng  con- 
demnation of  the  same  property,  in  a  condem- 
nation action  where  it  was  alleged  that  a  de- 
fendant company  claimed  to  own  part  of  the 
property  sought  to  be  condemned,  and  such  com- 
pany in  its  answer  claimed  title  to  such  land. 


'■  HoSzuao  T,  Lewis,  SI  Ctab,  179,  87  Pac  167 ; 
Carbon  County  t.  School  District,  46  Utah,  147,  143 
Pac.  220;  State  t.  UorehouBa,  88  Utah.  234,  US 
Pao.  169;  Kyrimea  v.  KjrrlmM,  46  Utali,  168,  Itt 
Pac.  232. 

'Hoffman  v.  l>wls,  n  VtMh,  ITS,  87  Pac  U7. 

*  Btpson  V.  Ritchie,  44  Utah,  68,  US  Pac  ISS. 

'Ketchum  Coal  Co.  v.  A.  H.  ChrUtman,  Jadca, 
et  al..  169  Pac.  B41. 
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and  the  plaintiff  in  its  reply  alleged  that  since 
the  commencement  of  the  action  it  bad  acquired 
title  to  the  land  in  question,  and  denied  the  de- 
fendant company's  title,  the  district  court,  with- 
out requiring  the  issue  of  title  or  the  damages 
to  other  lands  resulting  from  the  severance  to 
be  determined  in  a  separate  action,  was  author- 
ised to  determine  those  issues  in  the  same  ac- 
tion.' 

[Ed.  Note.— For  other  cases,  see  Kminent  Do- 
main, Cent.  Dig.  f  625;    Dec.  Dig.  ®=3l9S(l).] 

9.  JnBT  «=»19(11)— JCET  Tbiai^Depeiva- 
Tios— Eminent  Domain. 

Such  action  would  not  necessarily  deprive  a 
party  of  a  jury  trial,  since,  if  the  quesnon  re- 
specting title  was  equitable,  no  party  would  be 
aa  a  matter  of  right  entitled  to  a  jury  trial,  and, 
if  the  question  was  purely  legal,  then  all  ques- 
tions whether  with  regard  to  the  title  or  the 
damages  might  be  submitted  at  the  same  time 
to  the  jury  impaneled  in  the  case,  and  the  court 
might  by  proper  instruction  tell  the  jury  that 
the  damages  must  be  apportione<]  in  accord- 
ance with  their  findings  respecting  the  title. 

rEtl.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  H  116-U9;   Dec.  Dig.  <3=>19(11).] 

10.  Eminent  Domain  9=»166— Oondsmna- 
TiON  Pbockedino— Natube. 

Condemnation  proceedings  were  created  so 
that  the  title  or  ownership  of  real  property 
which  is  claimed  and  needed  for  some  public  use 
ma^  be  transferred  from  one  person  to  another 
against  the  will  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  44S-450,  466;  Dec.  Dig. 
«=166.] 

11.  EiMiNBNT  Domain  «=>195— Pleadino  and 

l88DES-^TlTI.E   OF   PLAINTIFF. 

In  an  actioD  by  a  coal  company  against  an- 
other  coal  company  to  condemn  a  strip  ot 
ground  for  a  tramway,  wherein  the  complaint 
alleged  that  the  defendant  claimed  to  own  part 
of  the  strip  of  land  sought  to  be  condemned,  and 
the  answer  claimed  title  to  the  land  and  dam- 
ages for  lauds  affected,  etc.,  and  plaintiff's  re- 
ply alleged  that  since  the  commencement  of  the 
action  it  had  acquired  title  to  the  land  in  ques- 
tion and  set  forth  the  source  of  its  title  and 
denied  the  defendant's  title,  defendant  was  not 
entitled  on  the  pleadings  and  issues  to  a  dis- 
missal of  the  action  on  the  ground  that  plain- 
tiff was  asserting  paramount  title  in  itself  and 
that  there  was  nothing  to  condemn. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g  S24 ;  Dec.  Dig.  iS=»195.] 

12.  Eminent  Domain  «=>191(6)— Proceed- 
iNas— Alleoation'  and  Pboof  of  Title. 

In  a  condemnation  action,  the  plaintiff  may 
acquire  the  title  subsequent  to  the  institution 
thereof,  and,  if  he  does,  may  plead  such  fact. 

\Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g  515 ;   Dec.  Dig.  «=»191(6).] 

13.  EsTORPEi.  «=>68(5)— Eminent  Domain— 
Pbocceoings  —  DiSFVTiNO  Title  or  De- 
fendant. 

Ordinarily,  where  a  condemnor  commences 
his  proceeding  and  does  not  assert  title  in  the 
lana  sought  to  be  condemned,  he  may  not,  except 
under  certain  conditions,  dispute  the  title  of  con- 
demnee ;  and  the  condemnor  cannot  dispute  the 
title  of  the  party  in  poescasion  against  whom 
proceedings  have  been  instituted,  unless  such 
party  has  acquired  a  paramount  title. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  )!  165 ;  Dec.  Dig.  <&=>68(5).] 

14.  Mandamus  €=>4(1)^Judiotai,  Acts— Dis- 
missal OF  Action— Kkmedt  by  Appeal. 

Ordinarily,  the  court  acts  judicially  in  dis- 
missing an  action  or  complaint,  and  its  errot 


•  Morgan  t.  Child,  Cole  Co.,  41  Utah,  562,  US  Pac. 
621;     Park  V.  WIlklaBOD,   iil   Utah,   286,  «U  Pse.  M&, 


therein  may  be  reviewed  on  appeal  if  the  Ac- 
tion has  passed  to  final  judgment. 

[Ed.  Note. — For  other  cases,  see  Mandamos. 
Cent  Dig.  {(  0,  II,  17-19;  Dec.  Dig.  <S=>4a)-] 

15.  Mandamus  ^=»48  Judicial  Aora—HEAB- 
INO  Cause. 

Where  the  district  coort  In  a  condemnation 
action,  haying  jurisdiction  to  determine  both  the 
issue  ot  title  and  of  damages,  dismissed  the  ac- 
tion on  the  ground  that  the  issue  of  tide  should 
bo  determined  in  another  action,  the  dismissal 
amountAi  to  a  refusal  to  hear  and  determine  is- 
sues presented  in  the  action,  and  mandamus 
would  lie  to  compel  the  court  to  proceed  to  trial 
and  determine  the  case  upon  tiie  issues,  and  to 
enter  final  judgment  thereon.* 

[Ed.  Note.— E\>r  other  cases,  see  Mandamus, 
Cent  Dig.  g  96 ;   Dee.  Dig.  «=>48.] 

16.  Appeal  and  Ebbob  «s>8S7(2)-^koision8 
Appbalable— Final  Judombnt. 

A  cause  cannot  i>e  appealed  until  final  judg- 
ment is  entered  therein  between  all  the  par- 
ties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1877 ;  Dec.  Dig.  ^=>337<2).] 

17.  Mandamus  ^=>4(1) — Right  to  Belxkf— 
Adequate  Remsdt  bt  Appeal. 

In  a  coal  company's  action  to  condona  a 
strip  of  land  for  a  tramway,  etc.,  brought 
against  another  coal  company  and  other  defend- 
ants, where  the  court,  tnough  having  juriodic- 
tion  to  determine  both  the  Issues  of  title  and 
damages  erroneously  dismissed  the  action  as 
against  defendant  coal  company  on  the  ground 
that  the  issue  of  title  sliould  be  detemined  in 
a  separate  action,  plaintiff  bad  no  adequate  ran- 
edy  by  appeal,  as  notwithstanding  the  order  of 
condemnation  and  its  possession,  it  would  be  re- 

auired  to  await  final  judgment  as  to  the  other 
efendants  before  it  could  appeal,  and  to  sub- 
mit to  have  its  action  tried  in  parts,  and  might 
be  required  to  pay  costs  and  expenses  incident 
to  two  jury  trials,  so  that  the  only  adequate 
remedy  would  tie  a  writ  of  mandate  directing 
the  district  court  to  reinstate  the  case  aa 
against  the  defendant  company,  to  deteimine  the 
issues,  and  to  enter  judgment  tliereon. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  9,  11,  17-19;  Dec  Dig.  *=»4a).] 

18.  Discovert  «=930— Poweb  or  Court- 
Statute. 

Under  the  statute  the  district  court  in  a 
condemnation  proceeding  has  ample  poww  to 
make  an  order  on  plaintiff's  motion  leqoiring 
all  the  corporation  uefeudants  to  permit  plain- 
tiff to  obtain  a  full  discovery  and  development 
of  all  relevant  and  material  facts,  under  the 
supervision  and  control  of  the  court 

[Eld.  Note.— For  othw  cases,  see  Diaoovery, 
Cent  Dig.  g  44 ;   Dec.  Dig.  «=»30.] 

19.  DisoovEBT  «=>51—Natubb— Scope. 

In  a  condemnation  proceeding,  plaintiff's 
motion  for  an  order  requiring  all  the  corpora- 
tion defendants  to  permit  it  to  inspect  and  take 
copies  of  all  of  their  contracts,  resolutione, 
mortgages,  books,  documents,  papers,  memoran- 
da, correspondence,  Iionda,  etc.,  in  the  posses- 
sion or  under  the  control  of  any  of  the  defend- 
ants was  too  sweeping  and  Indefinite. 

[Ed.   Note.— For   other  cases,   see  Discovery, 
Cent  Dig.  g  65;   Dec.  Dig.  <S=>61.] 

20.  Mandamus  «=>4(3)— Judicial  Acts— De- 
nial OF  Motion  for  Discovert- Bkmkdt 
BY  Apfeau 

Plaintiff  in  a  condemnation  action  aggrieved 
by  error  in  granting  4>r  refnsinK  its  motion  for 
the  inspection  of  the  defendantr  contracts,  cor- 
respondence, etc.,  may  preserve  an  exception  to 
the  ruling  and  present  it  to  the  Supreme  Court 


•Hoffman.  T.    LewU,   tl  Utah.    179.    87   Pao.   W. 
Benson  T.  -RItchte,  44  Utah,  59,  138  Pac.  U«. 
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so  aiipcal  after  final  judgment,  and  hence  man- 
damua  wiU  not  issue  to  compel  the  district  court 
to  vacate  its  order  denying  the  motion  on  the 
ground  that  it  had  no  power  to  ^rant  it,  and 
to  require  it  to  consider  the  motion  up<Hi  Its 
merits  and  to  pass  upon  it. 

[Ed.  Note.— EV>r  other  cases,  see  Mandamus, 
Cent  Dig.  SS  10^16.  IB;   Dec.  Dig.  «=>4(8].] 

Original  application  by  the  Ketch  am  Ooal 
Company  for  a  lieremptory  writ  of  mandate 
to  require  Hon.  A.  H.  GhrlBtensen,  Judge  of 
the  District  Court  Of  Carbon  County,  Utah,  to 
vacate  an  order  or  Judgment  dismissing  the 
defendant  Pleasant  Valley  Coal  Company 
from  a  condemnation  action  brougbt  by  plain- 
tiff against  it,  and  other  defendants,  and  to 
reinstate  It  as  a  defendant  In  such  action, 
and  to  proceed  to  try  it  against  all  of  the  de- 
fendants. Peremptory  writ  of  mandate  Issued 
requiring  the  district  court  to  vacate  its  order 
for  Judgment,  reinstate  the  company  as  a 
party  defendant,  and  to  proceed  to  try  and 
determine  all  the  Issues  with  regard  to  title 
presented  by  the  pleadings  of  the  respective 
parties,  whether  legal  or  equitable,  and  to 
make  such  final  disposition  upon  the  merits 
of  such  issues  and  to  enter  such  Judgment 
as  to  it  may  seem  Just  and  proper. 

See,  also;  169  Pac  641, 

Boyd,  DeVine  &  Ecdes,  of  Ogden,  and 
'n'alton  &  Walton,  of  Salt  Lake  City,  for 
plaintiff.  Dickson,  Elll«,  Ellis  &  Schulder 
and  Van  Cott,  Alllsoa  &  Bltec,  aU  of  Salt 
Lake  City,  for  defendants. 

FBICK,  J.  This  is  an  original  application 
to  this  court  for  a  peremptory  writ  of  man- 
date to  require  Hon.  A.  H.  Christensen,  Judge 
of  the  district  court  of  Carbon  county,  Utah, 
to  vacate  an.  order  or  Judgment  dismissing 
the  defendant  Pleasant  Valley  Coal  Company, 
hereinafter  called  company,  as  defendant 
from  a  certain  action  pendhig  in  said  conrt 
wherein  the  plaintUt  in  this  proceeding 
Is  pialntifl,  and  all  of  the  other  defend- 
ants above  named,  Inoinding  said  company, 
are  defendants,  and  reinstate  said  company 
as  a  defendant  in  said  action,  and  to  pro- 
ceed to  try  the  same  against  all  of  the  de- 
fendants, including  said  company.  The 
application  was  made  upon  notice  duly 
served  upon  all  of  the  defendants.  All  except 
the  Utah  IPuel  Company  have  appeared  by 
their  respective  counsel  and  have  Joined  in  a 
demurrer  to  the  application,  and  have  also 
filed  an  answer  to  certain  portions  thereof. 
For  the  purposes  of  this  decision  it  Is  not 
neoessaiy  to  consider  anything  except  the 
general  demurrer  which  has  been  argued  by 
reqiectlve  counsel  and  the  cause  duly  sub- 
mitted. Mother  is  it  necessary  to  make  any 
farther  reference  to  the  defendant  Utah  Fuel 
Company,  nor  to  the  answer  of  the  defendants, 
iliioe  it  preBoits  no  issues  which  aftect  the 
resolt  reached  by  us. 

The  application  is  based  npon  substantially 
the  following  facts:  Soma  time  in  the  year 
1813,  the  plaintiff,  under  the  name  of  Ketch- 


nm  Ooal  Company,  a  corporation,  owning  a 
coal  mine  in  Carbon  county,  Utah,  and  the 
applicant  in  this  proceeding,  hereinafter 
styled  plaintiff,  commenced  an  action  in  the 
district  court  of  Carbon  county  against  the 
defendants  above  named  and  other  defend- 
ants to. condemn  a  certain  strip  of  grround  to 
be  used  for  tramway,  tunnel,  and  other  pur- 
poses in  connection  with  the  opwation  of  its 
coal  mine.  In  July,  1S13,  an  oMer  condemn- 
ing a  certain  strip  (^  ground  was  duly  entered 
by  said  district  court  and  the  plaintiff  was 
given,  and  took,  possession  of  the  strip  con- 
demned as  aforesaid.  During  the  first  half 
of  this  year,  however,  some  of  the  defendants 
interfered  with  plaintiff  in  its  right  of  pos- 
session of  said  strip,  and  upon  applying  to 
the  district  court  of  Carbon  county  for  relief 
from  said  interference  said  court  refused  to 
grant  the  relief  demanded  and  dismissed 
plaintiff's  appUcatl<m.  The  plaintiff  there- 
upon made  an  application  to  this  court  to 
require  the  district  court  to  enforce  its  order 
of  possession  and  use  of  such  strip,  which 
application  was  duly  granted.  Ketchum  Coal 
Company  v.  A.  H.  Christensen,  Judge,  et  aL 
(Utah)  159  Pac  541.  In  plaintirs  complaint 
filed  in  the  condemnation  proceeding  it  was 
alleged  that  the  defendants  claimed  to  own 
the  property  sought  to  be  condemned,  and  it 
was  further  alleged  that  the  company  claim- 
ed to  be  the  owner  of  certain  portions  of 
section  1,  township  13  south,  range  9  west, 
particularly  describing  the  subdivisions  affect- 
ed and  over  a  large  portion  of  which  lands 
the  strip  in  question,  which  is  60  feet  wide 
and  1,300  feet  in  length,  extended.  The 
company  answered  plaintiff's  complaint  and 
in  its  answer  set  np  various  defenses  to 
plaintiff's  right  to  condemn  the  property, 
and  in  connection  therewith  also  claimed 
title  to  the  strip  of  ground  and  to  the  land 
over  which  said  strip  extended.  It  also 
claimed  a  large  amount  of  damages,  both 
for  lands  affected  and  otherwise.  It  is  not 
necessary  to  refer  to  the  answers  of  the  other 
defendants.  The  plaintiff  in  due  time  filed 
Its  reply  to  the  company's  answer.  In  the 
reply  the  plaintiff  sought  to  meet  the  defense 
set  up  by  the  company  and  also  explained 
and  denied  its  claim  for  damages.  The 
plaintiff  also  alleged  In  the  reply  that  since 
the  commencement  of  the  action  it  had  ac- 
quired title  to  the  strip  of  ground  in  question, 
setting  forth  in  great  detail  the  source  of 
title,  and  denied  the  company's  title;  and  in 
that  connection  it  also  set  forth  with  much 
particularity  the  facts  assailing  the  com- 
pany's title  and  the  reasons  why  the  com- 
pany did  not  have  title  to  the  strip  of  ground 
In  question  and  to  the  other  lands  for  whldi 
it  claimed  damages.  No  attack  was  made 
upon  the  reply,  and  the  company  proceeded  to 
take  the  deposition  of  a  certain  witness  for 
the  purpose  of  controverting  at  least  some 
of  the  facta  pleaded  in  the  reply.  The  case. 
It  seems,  was  set  for  trial,  but  before  that 
time  arrived  the  company  filed  a  motion  in 
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which  It  aaked  the  conrt  to  dismiss  tbe  con- 
demnation proceedings  ejt  against  it  for  the 
reasons:  (1)  niat  the  plaintiff  was  seeking 
to  condemn  property  to  which  it  had  "set  up 
paramount  title  in  itself  by  virtue  of  a  con- 
Teyance"  from  one  who  claimed  title  lu  fee, 
and  that  it  claimed  that  It  had  acquired  all 
rights  to  said  property  by  virtue  of  said  con- 
.Teya^ce;  and  (2)  for  tbe  reason  that  plain- 
tiff was  merely  maintaining  the  action  as 
against  the  company  ''for  the  purpose  of  at- 
tempting to  quiet  its  title  to  the  property 
sought  to  be  condemned,  alleging  and  claim- 
ing that  it  has  paramount  title  to  said  proper- 
ty sought  to  be  condemned,  and  that  tbe  de- 
fendant Pleasant  Valley  Coal  Company  has  no 
title  therein  or  thereto."  The  district  court 
granted  the  motion  and  dismissed  the  action 
as  against  the  company,  except  as  to  a  very 
small  area  of  ground  which  was  a  part  of 
said  strip.  The  dismissal  thus  excluded  from 
the  condemnation  proceedings  practically  the 
whole  strip  of  ground  which  bad  been  con- 
demned and  of  which  plaintiff  had  taken 
possession  pursuant  to  the  order  of  July, 
1913,  and  upon  which  it  alleges  in  this  appli- 
cation it  bad  expended  about  $40,000  in  car- 
rying out  the  purpoees  for  which  it  had 
sought  to  condemn  the  same.  By  excluding 
tbe  company  and  the  strip  of  ground  from  the 
condemnation  proceedings  a  large  portion  of 
th^  area- of  •  ground  Involved  in  that  action 
has  been  eliminated  therefrom. 

The  parties  do  not  agree  upon  what  ground 
the  district  court  granted  tbe  company's  mo- 
tion.. The  plaintiff  has,  however,  made  the 
court's  oral  opinion  a  part  of  the  record  In 
this  case.  The  company  disputes  that  what 
plaintiff  has  presented  to  us  correctly  reflects 
what  the  district  court  said  in  passing  on  the 
motion,  and  contends  that  it  does  not  contain 
all  that  was  said.  We  need  not  concern  our- 
selves with  all  that  the  court  may  have  said. 
Its  reasons  for  dismissing  the  action  against 
the  company  are  not  controlling.  The  con- 
trolling question  Is  whetheo:  the  dismissal 
can  be  sustained  in  law. 

As  already  pointed  out  the  motion  to  dis- 
miss was  based  upon  two  and  two  grounds 
only.  All  that  the  court  said,  as  appears  frcnn 
the  stenographer's  report.  Is  directed  to  those 
grounds.  From  what  the  court  said  we  are 
well  satisfied  that  in  passing  on  the  motion 
it  based  Its  decision  entirely  upon  the  fact 
that  the  plaintiff  In  its  reply  had  set  forth 
that  since  tbe  action  was  commenced  It  had 
aaiulred  the  title  to  the  lands  which  the 
company  claimed  to  own,  and  ther^ore,  as 
the  court  said,  tbe  "controversy  between 
plaintiff  and  defendant  (company)  •  *  * 
is  purely  and  simply  a  question  of  quieting 
tbe  title."  The  court  then  goes  on  to  en- 
large upon  its  reasons  for  dismissing  the  ac- 
'.tlon,  and  finally  concludes  that  the  queetlon 
concerning  the  title  "should  be  determined 
outside  of  the  condemnation  suit,  and  the 
court  so  holds."  In  other  portions  of  the 
court's  oral  opinion  the  same  grounds  axe 


stated.  There  cannot  be  any  doubt  ttut  the 
court  granted  the  motl<Hi  upon  the  sole  ground 
that  the  plaintiff  had  set  up  in  its  reply  that 
It  had  acquired  the  title  to  the  strip  of  ground 
to  which  the  company  also  claimed  title,  and 
that  therefore  the  title  to  the  lands  in  ques- 
tion was  Involved.  The  court  then  held  that 
all  questions  affecting  title  should  be  deter- 
mined in  another  action,  and  for  that  reason 
declined  to  proceed  further  in  that  action  ex- 
cept as  to  those  lands  to  which  the  plaintiff 
did  not  claim  title;  and  as  to  all  lands  to 
which  both  it  and  the  company  claim  title 
the  proceeding  was  dismissed. 

Tbe  company  resists  this  appUcatloa  upon 
substantially  the  following  grounds:  (1) 
That  mandamus  is  not  tbe  proper  remedy: 
and  (2)  that  the  court  properly  dismissed  tbe 
action  as  against  the  company  for  the  reason 
that  the  plaintiff  claims  title  to  the  strip  of 
ground  in  question,  and  therefore  tbe  action 
as  between  It  and  the  company  could  proceed 
only  as  one  to  quiet  the  title  to  the  lands 
claimed  by  both,  and  that  a  condemnation 
proceeding  may  not  be  converted  into  an 
action  to  quiet  title. 

[1-6]  Many  reasons  are  urged  by  counsel 
why  mandamus  is  not  the  proper  remedy,  tbe 
principle  ones  being:  (1)  That  the  court  act- 
ed Judicially  in  dismissing  the  action  against 
the  conipanyj  and  ^2)  because  plaintiff  has 
an  adequate  remedy  by  appeal.  We  have 
frequently  stated  the  rule  goverding  manda- 
mus proceedings  and  under  what  dream- 
stances  the  writ  will  be  granted  or  denied. 
Tbe  rule  and  the  reasons  therefor  are  discuss- 
ed in  Hc^rinan  v.  Lewis,  81  Utah,  179.  87 
Pac.  167,  Carbon  County  v.  School  District, 
45  Utah,  147.  148  Pac.  220^  State  v.  Hore- 
hotaae,  38  Utah.  234«  112  Pac  10»,  and 
Kyrhnes  t.  Eyrimee,  45  Utah,  168,  143  Pac 
232.  We  shall  not  pause  to  again  discuss  the 
rules  or  the  reasons  whidi  ordinarily  govern 
the  courts  In  such  proceedings  except  to  state 
that  where  the  writ  la  sought  to  compel  ac- 
tion on  tbe  part  of  the  conrt  the  legal  rlgrbt 
to  the  particular  action  which  is  sought  to  be 
compelled  by  tbe  writ  must  be  clear  and  tbe 
legal  duty  to  do  the  act  or  thing  demanded 
on  the  part  of  the  court  must  be  equally  dear. 
In  addition  to  tbe  foregoing  there  mnst  be  a 
lack  of  adequate  remedy  by  appeal.  Manda- 
mus may,  however,  Issue  to  compel  a  court 
to  take  Jurisdiction  of  a  cause  and  proceed 
to  hear  and  determine  it  where  the  court, 
without  legal  authority  therefor,  refuses  Ju- 
risdiction. Hoffman  v.  Lewis,  supra.  So, 
wiiere  a  conrt  has  heard  a  case  and  has  made 
its  findings,  mandamus  will  lie  to  compel  it 
to  enter  final  Judgment.  Benson  ▼.  Bltcble, 
44  Utah,  09,  138  Pac.  186.  And,  as  we  bave 
recently  decided,  the  writ  will  also  lie  to 
compel  courts  to  enf  oroe  their  own  Judgments. 
Ketchum  Coal  Co.  t.  A.  H.  Chrlstensen, 
Judge,  et  al.,  supra.  Tbe  writ  will  likewise 
Issue  to  compel  a  court  to  proceed  when  it, 
through  mere  mistake  of  law,  declines  to 
take  jarlsdicticm,  and  for  that  reason  refuses 
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to  proceed  to  try  the  case  or  refuses  to  hear 
and  determine  the  Issnes  therein  and  there  is 
not  an  adequate  remedy  by  appeal.  The  doc- 
trine Just  attempted  to  be  stated  Is  laid  down 
In  28  C3yc.  190,  in  the  following  words: 

"Where  a  court  declines  jurisdiction  by  mis- 
take of  law,  erroneously  deciding  as  a  matter 
of  law  and  not  as  a  ^dsion  apon  the  facts  that 
it  has  no  Jurisdiction,  and  either  declines  to  pro- 
ceed or  disposes  of  tne  case,  the  general  rule  is 
that  a  mandamus  to  proceed  will  lie  from  any 
hi^er  court  havlni;  superrtsory  jnrisdiction,  on- 
lew  there  is  a  specific  and  adequate  remedy  by 
appeal  or  writ  of  error,  llandamos  will  not, 
however,  issue  to  review  tlie  dedsion  of  a  low- 
er court  which  has  refused  juiisdietion  after 
determination  of  fact." 

From  an  examination  of  the  cases,  and  by 
keeping  in  mind  the  underlying  principles 
which  govern  courts  in  granting  or  denying 
tue  writ  of  mandate,  It  goes  without  saying 
that  unless  great  care  is  exercised  the  writ 
in  some  Instances  may  be  Improperly  granted, 
while  in  others  it  may  as  Impr(^)erly  be  de- 
nied. That  can  occur  only,  however,  when 
the  higher  court,  without  reflection  or  with- 
out a  careful  examination  of  the  authorities 
or  close  scrutiny  of  the  facts,  falls  to  fnlly 
grasp  and  appreciate  the  character  or  na- 
ture of  the  act  or  thing  which  Is  sought 
to  be  coerced,  and  the  clrcumstanoes  under 
which  the  court's  refusal  to  act  occurs.  Some 
attention  must  also  be  given  to  the  difference 
In  the  procedure  or  practice  In  the  Jurisdic- 
tion where  the  writ  is  applied  for  as  com- 
pared with  other  Jurisdictions  from  which 
cases  are  dted. 

[7]  With  the  foregoing  conditions  In  mind 
let  us  now  proceed  to  a  brief  review  of  the 
case  in  hand.  As  we  hare  seen,  the  original 
action  was  instituted  to  condemn  a  certain 
strip  of  ground.  That  the  plaintiff  had  the 
legal  right  to  condemn,  and  that  condemna- 
tion was  for  a  puoUc  use,  were  settled  by  the 
lower  court  when  It  entered  the  order  of 
condemnation  and  by  which  it  authorised  the 
plaintiff  to  take  possession  of  and  Improve 
the  strip  of  ground  to  which  now  both  the 
plaintiff  and  the  company  claim  title. 

[S]  No  legal  objection  seems  to  have  been 
made  to  that  order,  and  no  objections  were 
urged  to  plaintiff's  complaint,  and  none  was 
made  to  the  company's  answer  lu  which  it 
affirmatively  set  up  Its  title  to  the 'strip.  The 
plaintiff  had,  however,  made  one  O.  N.  Sweet 
and  one  T.  A.  Ketchum  parties  to  the  origi- 
nal complaint,  and  bad  therein  alleged  that 
they  also  claimed  title  to  much  of  the  land 
which  the  company  claimed.  While  the  ac- 
tion was  pending,  however,  it  seems  that  T. 
A.  Ketdium  obtained  uweef  s  title,  or  sup- 
posed title,  to  the  lands  claimed  by  the  com- 
pany and  that  plalntlft  thereupon  acquired 
whatever  title  T.  A.  Ketchum  had  from  him. 
The  facts  regarding  the  acquisition  of  the 
title  were  thus  set  forth  in  plalntUTs  reply, 
and  in  that  way,  and  for  that  reason  the  Is- 
sue respecting  the  title  to  the  strip  in  ques- 
tion and.  the  particular  subdivisions  frcHU 
which  the  strip  is  taken  arose  between  the 


plaintiff  and  the  company.  While  no  objec- 
tion was  interposed  to  the  f  eply  as  a  plead- 
ing, yet,  after  the  cause  had  been  set  for 
trial,  the  company  Interposed  a  motion  to 
dismiss  as  against  it  for  the  reasons  we  have 
before  stated.  Are  the  reasons  urged  by 
the  company  In  support  of  the  court's  action 
sound? 

Counsel  for  the  company  have  referred 
us  to  cases  from  other  Jurisdictions  where 
it  is  held  that  when  the  title  to  the  ground 
sought  to  be  condemned  Is  claimed  by  both 
the  condemnor  and  the  condemnee  the  ques- 
tion of  title  as  between  them  may  not  be  liti- 
gated or  determined  in  a  condemnation  pro- 
ceeding, but  that  the  question  of  title  must 
be  settled  in  an  independent  action  and  that 
the  condemnation  proceeding  cannot  proceed 
until  the  question  of  title  is  settled.  The 
cases  of  City  of  Geneva  v.  Henson,  195  N. 
Y.  447,  88  N.  B.  1104,  and  In  re  aty  of 
Yonkers,  117  N.  X.  564,  23  N.  E.  661,  clearly 
reflect  the  holdings  of  the  courts  upon  that 
subject,  and  hence  it  Is  not  necessary  to  re- 
fer to  other  cases.  Conceding,  however,  that 
the  cases  from  New  York,  and  from  other 
states,  that  are  referred  to  by  counsel,  in 
view  of  the  statutory  provisions  and  the  na- 
ture of  condemnation  proceedings  in  those 
Jurisdictions,  are  entirely  sound,  the  ques- 
tion here  Is  whether,  in  view  of  our  constitu- 
tional and  statutory  provisions  relating  to 
the  nature  and  character  of  actions  in  this 
Jurisdiction,  we  are  Justified  in  following 
those   decisions. 

In  New  York,  as  well  as  in  many  other 
jurisdictions,  condemnation  proceedings  are 
special  and  the  proceeding  comes  before 
courts  of  general  Jurisdiction  only  in  cases 
when  there  is  an  appeal  ttom  the  damages 
awarded  to  the  landowner.  In  the  first  in- 
stance, therefore,  the  proceedings  ore  not 
Instituted  In  courts  of  general  Jurisdiction 
and  the  amount  allowed  either  for  land  taken 
or  for  damages  to  adjoining  lands  is  not  de- 
termined by  a  Jury  in  the  ordinary  way  as  It 
would  be  in  a  court,  but  it  is  usually  deter- 
mined by  special  commissioners  or  by  a  spe- 
cial '  tribunal.  Under  such  circumstances 
every  lawyer  readily  understands  and  ap- 
preciates why  condemnation  proceedings  are 
not  deemed  proper  to  try  questions  of  title, 
and  therefore  such  questions  must  be  tried 
in  a  court  of  general  Jurisdiction,  and  in  case 
the  dispute  respecting  the  title  arises  be- 
tween the  condemnor  and  the  condemnee  the 
question  of  title  must  be  determined  in  a 
proper  action  and  in  a  proper  court  before 
the  damages  can  be  adjusted  as  between 
them.  Such  is,  however,  not  the  case  in 
this  Jurisdiction.  Our  Constitution  (article  8, 
S  19)  provides: 

"There  shall  be  but  one  form  of  civil  action, 
and  law  and  eouity  may  be  administered  in 
the  same  action," 

Matters  purely  legal  and  purely  equitable 
may  thus  not  only  be  determined  In  the  same 
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foram,  but  they  may  be  tried  and  determined 
In  the  same  proceeding  or  action.  Moreover, 
there  is  but  one  form  of  civil  action  known 
to  our  practice.  In  passing  upon  the  fore- 
going provision  of  our  Constitution  this 
court,  in  Morgan  v.  Child,  Cole  Co.,  41  Utah, 
562,  128  Pac.  521,  held  that  when  It  Is  neces- 
sary to  settle  equitable  Issues  before  legal 
rights  are  to  be  aetermlned  and  adjusted,  a 
separate  action  to  determine  the  equitable 
questions  is  not  necessary,  and  that  a  party 
to  any  action  or  proceeding  cannot  be  requir- 
ed to  adjudicate  his  equitable  rights  in  a 
separate  action,  but  he  may  have  all  Issues, 
whether  equitable  or  legal,  heard  and  de- 
termined in  the  same  action  or  proceeding. 
This  court  In  that  case,  therefore,  reversed 
the  lower  court's  ruling  by  which  It  refused 
to  proceed  to  determine  the  legal  rights  of 
the  plaintiff  until  he  had  settled  his  equi- 
table rights  in  a  proper  action  In  a  court  of 
equity. 

This  court  has  also  held  that  when  In  a 
case  both  equitable  and  legal  issues  arise 
and  it  be^comes  necessary  to  determine  the 
equitable  Issues  before-  proceeding  to  an 
adjustment  of  the  legal  rights  of  the  parties, 
or  some  of  them,  in  such  event  the  court  must 
determine  the  equitable  Issues  first.  Park  v. 
WUklnson,  21  Utah,  285,  60  Pac.  945,  and 
cases  there  cited. 

In  view  of  the  constitutional  provision 
aforesaid,  and  the  foregoing  decisions,  the 
district  court  of  Carbon  county  was  clearly 
mistaken  respecting  Its  duty  to  hear  and 
determine  all  the  Issues  arising  In  the  origi- 
nal action,  whether  legal  or  equitable,  and  In 
holding  that  the  issues  respecting  the  title 
to  the  strip  In  question  and  with  regard  to 
the  other  land  which  is  claimed  to  be  dam- 
aged by  the  severance  of  the  strip  therefrom 
or  by  the  construction  of  the  contemplated 
Improvements  could  not  be  tried  and  deter- 
mined In  the  original  action. 

In  some  Jurisdictions  it  is  held  that  the 
title  may  be  quieted  In  condemnation  pro- 
ceedings both  as  between  the  condemnor  and 
the  condemnee  and  as  between  several  con- 
demnees.  It  is,  however,  also  held  that  in 
case  the  dispute  respecting  the  title  arises 
only  between  or  among  the  condemnees  so 
that  it  is  only  a  question  of  the  distribution 
of  the  condemnation  money  or  the  damages 
that  are  awarded,  the  question  of  title  may 
be  determined  as  well  after  as  before  the 
condemnation  action  Is  tried.  Among  other 
cases  In  which  it  Is  held  that  disputes  re- 
garding the  title  to  the  condemned  property 
may  be  determined  In  the  condemnation  pro- 
ceeding we  refer  to  the  following:  Chicago  & 
M.  El.  Ry.  Co.  V.  mver,  213  IIL  26,  72  N.  E. 
758;  Illinois  Cent  B.  Co.  v.  Roskemmer,  264 
IIL  103,  105  N.  E.  695;  Chicago  4  N.  W. 
Ry.  Co.  v.  MlUer,  261  111.  68,  »6  N.  B.  1027; 
Wilcox  V.  St  P.  &  N.  P.  Ry.  Co.,  36  Minn.  439, 
29  N.  W.  148;  Gerrard  v.  Omaha,  N.  &  B. 
H.  R.  Co.,  14  Neb.  270,  15  N.  W.  231;  Diet- 


rlchs  T.  Lincoln  &  N.  W.  K.  COi,  14  Neb.  355,. 
15  N.  W.  728:  City  of  Lo»  Angeles  r.  Vouk- 
eroy,  124  CaL  597,  57  Pac.  585l 

In  Chicago  &  M.  EL  R.  Cb^  r.  Diver,  supra. 
the  Supreme  Court  of  IlUnotB  BQuareljr  boLds 
that  the  issue  of  title  should  be  detemined 
in  the  condemnation  action,  and  with  regard 
to  the  method  of  procethtre  the  court  atatoa 
the  role  thus: 

"In  a  condemnation  proceedinK,  th*  iastw  of 
ownership,  if  any,  is  nr^minary  to  the  aub- 
miasion  of  the  question  of  damages  t*  the  jurj, 
and  Is  to  be  litigated  and  detenidned  befoie  tko 
jury  is  impaneled  to  — n—  the  aaouat  to  br 
paid  the  owner." 

That  case  Is  approved  and  followed  In  Il- 
linois Cent.  R.  Co.  v.  Roskemmer,  supra.  It 
is,  however,  said  In  the  latter  case  that : 

"It  may  be  impossible  to  have  a  final  adjudi- 
cation before  the  trial  as  to  the  various  ntlea 
involved." 

Chicago  &  N.  W.  Ry.  Co.  y.  Miller,  supra. 
Is  a  case  In  point  That  condition  may  arise 
when  the  dispute  regarding  the  title  arises 
only  between  or  among  the  condemnees. 
Where  such  Is  the  case  the  condemnor  takes 
the  property  and  Improves  It  and  the  dam- 
ages are  assessed  against  bim,  which  be 
pays  into  court  to  await  the  final  determina- 
tion of  the  UUe. 

Where,  however,  as  in  this  case,  the  dis- 
pute regarding  the  title 'arises  between  the 
condemnor  and  one  or  more  of  the  c(hi- 
demnees  the  question  of  title  must  be  settled 
and  determined  before  the  damages  are  as- 
sessed. In  the  case  dted  from  Minnesota,  as 
well  as  in  those  cited  from  Nebraska,  It  Is 
held  that  disputes  concerning  the  title  may 
be  determined  In  a  condemnation  proceeding, 
and  It  Is  so  held  notwithstanding  the  fact 
that  nnder  both  the  Minnesota  and  Nebraska 
statutes  condemnation  proceedings  are  not 
instituted  In  courts  of  general  Jurisdiction, 
but  come  there  only  wi'  appeal  in  case  elttaer 
party  Is  dissatisfied  with  the  award  of  dam- 
ages made  by  the  commissioners  an^olnted 
for  that  purpose.  As  a  matter  of  coarse  It 
is  held  in  both  states  that  the  issues  respect- 
ing title  must  be  raised  by  the  pleadla0s  or 
they  cannot  be  considered. 

In  City  of  Los  Angeles  ▼.  Pomeroy,  snpra. 
Mr.  Chief 'Justice  Beatty,  under  a  statute  Uke 
ours.  In  his  usual  clear  and  vigorous  style, 
points  out  that  all  questions  relating  to  the 
title  of  the  property  that  is  condemned  or 
Is  affected  by  the  condemnation  proceeding 
that  may  arise  should  be  tried  and  determin- 
ed in  the  oondemnation  action.  And  why 
may  that  not  be  done?  It  seems  dear  that 
our  statute,  which  is  like  the  one  in  Cali- 
fornia, contemplates  that  It  should  be  done. 
Comp.  Laws  1907,  f  8690,  so  far  as  material 
here,  prorldes: 

"The  court  or  Judi;e  thereof  shall  have  power: 
*  *  *  To  hear  and  determine  all  adverse  or 
conflictinK  claims  to  the  property  aouRht  to  be 
condemned,  and  to  the  damages  therefor,"  and 
"to  determine  the  respective  rights  of  different 


Digitized  by 


Google 


Utah) 


KETCHUM  COAL,  CO.  v.  DISTRICT  COUBT 


743 


parties  seeking  eondemnation  of  the  same  prop- 
erty." 

Again,  under  our  statute  an  action  to  con- 
demn lands  Is  commenced,  conducted,  and 
tried  In  the  same  courts  and  In  the  same 
manner  as  all  other  actions  affecting  real 
property  are  tried.  In  view  of  the  provisions 
of  our  statute  It  la  not  easy  to  understand 
why  all  Issues  arising  In  condemnation  ac- 
tions are  not  to  be  tried  and  determined  in 
that  action  the  same  as  Is  done  in  all  other 
actions  affecting  real  property. 

[I]  Counsel  for  the  company,  howerer,  sug- 
gests tliat  if  that  be  done  a  party  may  be 
deprived  of  a  Jury  trlaL  That  does  not 
necessarily  follow.  If  the  question  respecting 
title  is  equitable  no  party  is,  as  a  matter  of 
right,  entitled  to  a  jury  trial,  and  if  the 
question  is  purely  legal  then  all  questions, 
whether  with  regard  to  the  title  or  the  dam- 
ages, may  be  tried  and  submitted  at  the  same 
time  to  the  jury  that  is  impaneled  in  the 
case,  and  the  court  may,  by  proper  instmc- 
tlons,  tell  the  Jury  that  the  damages  must 
be  apportioned  in  accordance  with  tbelr 
findings  respecting  the  title.  The  same  ques- 
tions may  arise  in  much  the  same  way  where 
a  party  sues  for  damages  to  his  real  property 
and  his  title  is  disputed. 

[II,  11)  Counsel  for  the  company,  however, 
also  vigorously  contend  that  where,  as  here, 
a  plaintiff  In  a  condemnation  proceeding  as- 
serts paramount  title  in  himself  there  Is 
nothing  to  condemn,  and  therefore  his  action 
moat  fail.  They  insist  that  the  plaintiff  in 
its  reply  claims  title  to  practically  all  the 
land  that  is  claimed  by  the  company,  and  in 
view  of  that  fact  there  is  nothing  to  con- 
demn as  0  gainst  It  It  Is  quite  true  that  con- 
demnation proceedings  were  conceived  and 
created  so  that  the  title  or  ownership  of 
real  property  which  is  claimed  and  needed 
for  some  public  nse  or  purpose  may  be  trans- 
ferred from  one  person,  natural  or  artificial, 
to  another  against  the  will  of  the  owner.  As 
a  general  rule,  therefore,  the  condemnor  seeks 
to  acquire  the  property  of  another.  The 
cas«»s  therefore  are  not  numerous  where  the 
owner  seeKs  to  condemn  property  in  which 
he  has  an  interest,  and  are  much  rarer  still 
where  he  claims  the  title  to  the  property 
sought  to  be  condemned.  Such  cases  may, 
however,  arise.  For  example:  There  may  be 
a  title  emanating  from  two  sources.  The 
condemnor  may  thus  claim  through  one 
source  wliile  the  condemnee  may  claim 
through  the  other.  Again,  the  condemnor 
may  daim  the  legal  title  In  fee  while  the 
condemnee  claims  an  equitable  title;  or  the 
one  may  claim  that  he  has  acquired  a  tax 
title  from  the  state  the  validity  of  which 
the  other  having  the  fee  title  disputes.  Now 
it  is  palpable  that  in  any  one  of  the  fore- 
going instances  the  conditions  may  be  such 
that  the  condemnor  may  desire  possession 
of  the  property  sought  to  be  condemned  at 
once  for  the  purpose  of  devoting  it  to  some 


public  use.  He  may  thus  commence  an  ac- 
tion to  condemn,  set  forth  his  title,  and  fur- 
ther allege  that  the  condemnee  claims  owner- 
ship thereof,  or  some  Interest  therein,  plead- 
ing the  facts  in  that  regard.  True  it  is,  if 
the  condemnor  claims  ownership  the  con- 
demnee may,  either  by  general  demurrer  or 
otherwise,  admit  his  claim,  and  where  that 
is  the  case  the  condemnor  is  entitled  to  Judg- 
ment upon  the  merits,  and  the  condemnee  is 
entitled  to  go  hence  with  his  costs.  That, 
however,  is  not  the  question  we  are  confront- 
ed with.  Here  the  company  as  condemnee 
concedes  nothing  and  yet  claims  a  strategic 
advantage  over  plaintiff  by  reason  of  its  plea 
of  ownership  in  its  rep^.  The  company, 
however,  still  Insists  on  its  plea  of  ownership 
In  its  answer  as  well  as  upon  its  denial  of 
plaintiff's  ownership  in  the  same  answer, 
and  notwithstanding  the  fact  that  It  concedes 
nothing  and  claims  title  in  Itself  and  disputes 
the  title  of  plaintiff  It  nevertheless  insists 
that  there  is  nothing  to  condemn  and  nothing 
to  try.  To  so  hold  would  result  in  sacrificing 
substance  to  mere  empty  form.  As  a  matter 
of  course  one  may  not  invoke  the  aid  of  a 
court  of  Justice  to  obtain  that  which  is  al- 
ready his  own  and  to  which  others  lay  no 
claim.  We,  however,  have  no  such  case  to 
deal  with  here.  Here  both  the  plaintiff  and 
the  company  claim  title  to  the  property 
sought  to  be  condemned.  The  company  was 
in  possession  of  the  strip  condemned  until  the 
order  of  condemnation  was  entered,  when 
plaintiff  took  possession  thereof,  and  has 
since  then  placed  certain  improvements 
thereon.  If  the  company  desires  to  concede 
plaintllTs  claim  of  title  all  it  has  to  do  is 
to  withdraw  its  answer  and  surrender  its 
claim  of  title.  The  plaintiff  may  then  have 
Judgment  on  the  merits  against  it,  and  the 
case  should  of  course  be  dismissed,  at  least 
as  against  the  company.  So  long,  however,  as 
it  claims  the  title  to  the  condemned  strip  and 
demands  damages  therefor,  how  can  it  de- 
mand to  be  dismissed  from  the  case?  It 
would  seem  that  the  mere  statement  of  the 
proposition  is  its  best  answer. 

[12]  It  should,  however,  also  be  remember- 
ed that  in  this  court  the  plaintiff  alleges 
that  it  acquired  the  title  subsequent  to  the 
institution  of  the  condemnation  action.  Why 
may  a  condemnor  not  do  that?  And  If  he 
does,  why  may  he  not  plead  the  fact?  In- 
deed, If  he  did  not  plead  it  he  could  not 
avail  himself  of  it  in  the  action.  The  same 
presumptions  should  therefore  not  prevail 
where  one  pleads  that  since  the  commence- 
ment of  the  action  he  has  acquired  an  out- 
standing title  as  though  he  had  claimed  the 
paramount  title  in  his  original  complaint,  and 
especially  not  where,  as  here,  the  condemnee 
persists  not  only  in  denying  the  plaintllTs 
title,  but  continues  to  claim  the  title  in  It- 
self. 

[13]  Ordinarily,  where  a  condemnor  com- 
mences his  proceeding  and  does  not  assert  ti- 
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tie  or  ownership  In  the  land  sought  to  be 
condemned  he  may  not,  except  under  certain 
conditions,  dispute  the  title  or  ownership  of 
the  condemnee.  Mr.  Mills,  In  his  work  on 
Eminent  Domain  (2d  Ed.)  |  161,  states  the 
rule  In  that  regard  thus: 

"The  condemning  party  cannot  disj^ute  tlie  ti- 
tle of  the  party  In  possession,  against  whom 
proceedings  have  been  instituted,  unless  such 
party  has  acquired  a  paramount  title." 

Connsel  for  the  company  contend  that  the 
last  clause  Is  not  supported  by  authority 
and  hence  cannot  be  considered.  But  why 
not?  It  certainly  is  good  sense  and  we  think 
must  commend  Itself  to  every  disinterested 
lawyer.  Moreover,  to  permit  the  dismissal 
to  stand  would  place  the  plaintiff  In  a  most 
anomalons  If  flot  deplorable  condition.  In 
that  event  what  becomes  of  the  order  of  con- 
demnation? What  are  plaintiff's  rights  in 
and  to  the  strip  of  which  It  took  possession 
under  that  order  and  In  the  Improvements 
placed  thereon  pursuant  thereto?  Is  or  Is 
not  the  plaintiff  a  trespasser?  And,  If  so,  Is 
It  such  from  the  time  It  took  possession  under 
the  court's  order  or  only  from  the  date  of  the 
dismissal  of  the  action  as  against  the  com- 
pany? We  confess  our  entire  Inability  to 
grasp  ii.'nlntlff's  legal  status  In  case  the  dis- 
missal --'rnnds. 

[14, 1S|  Counsel  for  the  company,  however, 
Insist:  (1)  That  although  It  were  conceded 
that  tho  court  was  mistaken  regarding  the 
law  and  may  have  misconceived  its  duty  in  the 
premises  In  dismissing  the  company  from  the 
action,  yet  that  It  acted  judicially;.  (2)  that 
the  plaintiff  has  an  adequate  remedy  by  ai>- 
peal  and  hence  mandamus  will  not  lie.  Or- 
dinarily, no  doubt,  the  court  acts  judicially 
In  dismissing  an  actlcm  or  complaint,  and  in 
case  it  errs  such  error  may  be  reviewed  on 
appeal  after  the  actlcm  has  passed  to  final 
judgment.  Does  the  court's  action  In  this 
case,  however,  merely  constitute  an  errone- 
ous dismissal?  True,  generally  speaking,  It 
may  be  said  the  court  erred  in  dismissing  the 
action.  The  error,  however,  falls  within  the 
principle  we  hare  quoted  from  Cyc.  and  the 
one  discussed  in  the  case  of  Hoffman  v. 
Lewis,  supra.  In  fact  and  In  law  the  dismiss- 
al In  this  case  clearly  amounts  to  a  refusal 
on  the  part  of  the  lower  court  to  hear  and 
determine  the  Issues  that  are  presented  in 
the  condemnation  action.  If  any  court  in 
any  case  should  arbitrarily  or  capriciously 
refuse  to  hear  and  determine  such  case  and 
should  dismiss  It,  would  any  one  question  the 
aggrieved  party's  right  to  a  writ  of  mandate 
to  compel  such  court  to  proceed  to  try  and 
determine  the  case  on  Its  merits  and  to  enter 
flnal  judgment  thereon?  Of  course,  as  was 
stated  In  Benson  v.  Ritchie,  supra,  the  Su- 
preme Court  could  not  direct  what  the  judg- 
ment should  >be,  nor  would  such  tribunal  say 
that  the  action  should  not  finally  be  dismissed 
apoa  its  merits.  It  would,  however,  be  prop- 
er to  compel  the  court  to  hear  the  case  and 
to  enter  a  final  Judgment  therein.    If,  there- 


fore. It  Is  proper  to  do  that,  why  Is  it  not  also 
proper  to  compel  the  court  to  bear  the  case 
upon  its  merits  and  to  enter  a  flnal  judg- 
ment therein  either  by  dismissing  It  upon 
the  merits  or  by  granting  such  relief  as  to 
the  court  under  all  the  facts  and  drcnm- 
stances,  may  seem  just  and  right? 

Now  let  It  be  conceded,  for  no  doubt  sndi 
is  the  fact,  that  the  lower  court  did  not  In- 
tend to  act  either  arbitrarily  or  capriciously 
In  refusing  to  hear  and  determine  the  issues 
respecting  the  title  to  the  lands  in  questi(Mi 
and  In  dismissing  the  action  as  against  the 
company,  yet  how  does  that  affect  cither 
plaintiff's  rights  or  the  duty  of  this  court  io 
the  premises?  Moreover,  does  snch  an  ad- 
mission change  the  character  or  nature  of 
the  act  of  the  court?  We  think  not  As  be- 
fore stated,  the  court's  action  clearly  conies 
within  the  principle  stated  In  Cya,  and  in  law 
also  amounts  to  an  arbitrary  refusal  of  the 
court  to  proceed  to  try  and  determine  cer- 
tain Issues  between  certain  parties  in  a 
pending  action. 

[1 8, 1 7]  The  further  question,  however,  is: 
Has  the  plaintiff  an  adequate  remedy  by  ap- 
peal? Clearly  not.  The  dismissal  does  not 
dispose  of  the  case  as  between  the  plaintiff 
and  the  other  defendants.  The  case,  under 
our  procedure,  therefore,  cannot  be  appealed 
until  flnal  Judgment  Is  entered  therein  be- 
tween aU  the  parties.  When  that  Is  done  all 
parties  to  the  action  may,  however,  be  satis- 
fied with  the  Judgment  and  hence  there  may 
be  no  cause  for  appeal  except  on  the  act  ot 
the  court  In  dismissing  the  case  against  tbe 
company.  In  the  meantime  the  question  ot 
damages  as  to  the  other  defendants  may  be 
tried  to  a  jury.  If  the  plaintiff  then  masc 
await  final  judgment  as  to  the  other  defend- 
ants before  It  can  appeal,  what  are  Its  rights 
to  the  strip  and  its  Improvements  thereon 
pending  the  action  en  appeal?  It  must  thus 
stand  bound  hand  and  foot  notwiUistanding 
Its  order  ot  condemnation  and  possession  un- 
til tbe  action  Is  finally  determined,  and  thus 
It  will  be  held  helpless  until  this  court  has 
passed  upon  the  questions  presented  by  the 
appeaL  That  may  not  occur  for  several 
years.  The  provisions  of  our  statute,  whlcb, 
under  certain  restilotions  that  have  been 
compiled  with  by  the  plaintiff  in  this  case, 
give  the  condemnor  Immediate  possession  ot 
the  land  sought  to  be  condemned  and  the 
right  to  Improve  It  and  to  put  It  to  the  con- 
templated public  use  pending  the  action  re- 
gardless of  the  time  it  may  be  pending  could 
thus  be  entirely  frustrated.  Moreover,  the 
plaintiff  must  thus  submit  to  have  Its  action 
tried  in  parts  and  unless,  in  case  of  an  appeal, 
the  judgment  In  favor  of  the  other  defend- 
ants for  damages  should  be  reversed  by  this 
court  the  plaintiff  may  be  required  to  pay 
costs  and  defray  the  exp^ises  inddeat  to  two 
jury  trials.  In  view  of  all  this,  we  are  of  tbe 
opinion  that  the  only  adequate  remedy  plain- 
tiff has  under  th9  circumstances  is  a  writ  of 
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mandate  regtilrlng  the  district  court  to  re- 
instate tbe  case  as  against  the  company  and 
to  hear  and  determine  the  Issues  as  in  any 
other  case  and  to  enter  such  a  Judgment  up- 
on all  the  issues  as  to  the  oonrt  may  seem 
just  and  right 

[1 1-2B]  This  brings  us  to  the  second  branch 
of  the  application.  Barly  In  June  of  this 
year  plaintiff's  counsel  filed  a  motion  in 
vhich  they  asked  the  court  for  an  order  re- 
quiring all  of  the  corporation  defendants  to 
permit  the  plaintlfT  to  inspect  and  take  copies, 
If  so  desired,  of  "all  books,  contracts  and  res- 
olutions, *  *  *  all  mortgages  or  deeds 
of  trust,  *  *  *  all  books,  do<;uments, 
papers,  memoranda,  and  data,  *  *  *  all 
correspondence,  telegraphic  or  otherwise, 
originals  or  carbons,  or  letter  press  copies 
thereof,  •  ♦  *  all  bonds,  papers,  docu- 
ments, memoranda,  data  In  the  possession  or 
under  the  control  of  any  of  said  corpora- 
tions," etc.  The  motion  merely  limited  the 
things  sought  to  be  Inspected  or  copied  to 
such  as  might  be  material  or  revclant,  or 
might  shed  some  light  upon  the  Issues  tender- 
ed by  the  pleadings  and  such  as  concerned 
the  dealings  of  the  corporations  among  them- 
selves. The  court  refused  to  make  the  order 
upon  the  ground  that  it  did  not  have  the 
power  to  do  sa  Plaintiff  now  aalcs  that  we 
compel  the  court  to  vacate  that  order,  and 
that  it  be  required  to  consider  the  motion 
upon  its  merits  and  to  pass  upon  it  Here 
a^n  all  the  corporate  defendants  insist  that 
mandamus  is  not  the  proper  remedy,  and  that 
the  motion  la  too  sweeping  and  indefinite  re- 
garding the  things  of  which  inspection  la  ask- 
ed, etc.  While  we  are  of  the  opinion  that  the 
court  gave  the  wrong  reason  for  its  refusal 
to  require  the  corporate  defendants  to  per- 
mit Inspection  and  that  the  court  under  our 
statute,  has  ample  power  to  make  ^cb  an 
order,  and  that  courts  In  furtlierance  of  Jus- 
tice should  exercise  the  powers  vested  In  them 
so  that  a  full  disclosure  and  development 
of  all  relevant  and  materials  facts,  under 
the  supervision  and  control  of  the  court,  may 
be  secured,  yet  we  are  also  of  the  opinion 
that  the  motion  is  too  sweeping  and  indefinite. 
We  ore  also  further  of  the  opinion  that  al- 
though the  defects  of  the  motion  JuA  stated 
were  removed,  yet  the  writ  should  not  issue 
for  the  reason  that  mandamus  Is  not  the 
proper  remedy.  The  matter  of  obtaining  evi- 
dence by  inspection  or  otherwise  is  a  matter 
that  may  arise  In  any  case  and  thus  may  be 
a  matter  Incident  to  the  ordinary  course  of 
procedure  therein.  If  the  court  errs  in  gran^ 
Ing  or  refusing  inspection  the  party  aggriev- 
ed may  preserve  his  exception  to  the  court's 
mling  and  may  present  it  to  this  court  on  ap- 
peal after  final  Judgment  It  may  be,  how- 
ever, that  the  party  who  fteete  aggrieved  at 
the  time  the  ruling  Is  made  may,  neverthe- 
less, be  well  satisfied  with  the  result  ulti- 
mately reached  by  the  court    In  such  mat- 


ters, while  the  ruling  of  the  court  may  In 
some  Instances  cause  a  retrial  of  the  case 
and  thus  cause  delay  in  the  ultimate  deter- 
mination of  the  litigation.  It  is  not  like  the 
other  branch  of  this -appUcatloa,  a  refusal 
to  proceed  to  try  and  determine  the  issues 
presented  by  the  pleadings,  and  produces  no 
more  delay  or  inconvenience  than  occurs  in 
actual  practice  almost  daily.  If  writs  of 
mandate  could  be  obtained  every  time  a  court 
refuses  to  order  the  production  of  some  evi- 
dence deemed  material  and  relevant  by  one 
of  the  parties  to  an  action,  or  every  time  a 
court  refuses  to  grant  inspection  of  certain 
documentary  or  other  evidence,  we  would 
hardly  have  time  to  meet  the  legitimate  and 
ever  increasing  appellate  work  of  this  court. 
In  connection  with  this  question  plaintiff's 
connsel  have  argaed  various  proxwsitlons, 
which,  if  the  questions  were  properly  before 
us,  would  require  attention.  In  view,  how- 
ever, of  the  conclusion  reached  that  manda- 
mus is  not  the  proper  remedy  we  refrain  from 
discussing  and  passing  upcm  these  proposi- 
tions. We  are  clearly  of  the  <^)lni(Hi  that  up- 
on the  second  branch  of  the  application  stat- 
ed above  mandamus  Is  not  the  proper  remedy. 
It  is  therefore  ordered  that  a  peremptory 
writ  of  mandate  issue  requiring  the  district 
court  of  Carbon  county  to  vacate  its  order  or 
Judgment  dismissing  the  action  against  the 
company,  and  to  reinstate  the  company  as  a 
party  defendant  in  the  action  to  the  same  ex- 
tent as  though  no  order  of  dismissal  had  beea 
entered,  and  to  proceed  to  try  and  determine 
all  the  Issues  with  regard  to  title  presented 
by  the  pleadings  of  the  respective  parties 
whether  legal  or  equitable,  and  to  make  such 
final  disposition  upon  the  merits  of  sudi  is- 
sues, and  to  enter  sacb  Judgment  or  Judg- 
ments as  to  the  court  may  seem  Just  and 
proper.  Plaintiff  to  recover  costs  of  this 
prooeedhig. 

STRAUP,  O.  J.,  and  McOABTY,  J.,  concur. 


SINOIBR   T.    8WARTZ.      (No.    1808.) 

(Supreme  Court  of  New  Mexico.     May  1,  1016. 

On  Motion  for  Rehearing,  Aug.  10,  1916.) 

fByOaUu  by  the  Court.) 

1.  Mastbr  and  Skbvant  «=s>101,  10B(8V— In- 

J17BIE8  TO  SEBVANT— APFLIARCES  AND  PLAOI 
TO    WOSK. 

The  master  owes  the  duty  .to  the  servant  to 
exercise  reasonable  care  and  '  diligence  to  fur- 
nish him  a  safe  place  to  work,  as  well  as  safe 
instrumentalitiee  with  whidi  to  do  the  work. 

[Bd.  Note.— SVnr  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  13S;  De&  Dig.  <S=>101, 
102(8)0 

2.  Masteb  AND  Sebvant  4=9l06— Irjtibixs  to 
Sebvant^Affuancss. 

Under  the  circumstances  of  this  case,  held, 
that  it  was  the  duty  of  the  master  to  adjust 
the  safety  roUer  on  the  laundry  mangle  so  as 
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to  minimlM  the  danger  of  injur;  to  the  opera- 
tors thereof. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  203,  212,  255;   Dec.  Dig. 

«=»ioej 

3.  Mabteb  and  Servant  «=9203(8)— Injubim 
I    TO  Sebvant— AssnuED  Risks. 

'  The  servant  assumes  all  the  ordinary  riaka 
incident  to  employment,  but  not  the  extraordi- 
nary risks,  unless  he  knew  and  appreciated  the 
same. 

ISjA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  -643;  Dec.  Dig.  <8=» 
203(3).] 

4.  Habteb  and  Sebtant  «=9288(1)— Injubies 
TO  Sebvant— Actions— Question  fob  Jtjbt 
—Assumption  or  Risk. 

Where  the  evidence  is  of  such  a  character 
that  the  proper  inference  to  be  drawn  from  it, 
as  to  the  assumption  of  risk  by  the  servant,  is 
a  question  with  respect  to  which  different  opin- 
ions may  not  unreasonably  be  formed,  whether 
the  servant  assumed  the  risk  or  not  ia  a  ques- 
tion for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $$  IOCS,  1060,  1087,  1088; 
Dec.  Dig.  «=>288(1).] 
6.  Masteb  and  Servant  ®=>288(11)  —  Injxt- 

BXKS    TO    SeBVANT — ACTIONS— QUESTION    IX)B 

JuBY— Assumption  of  Risk. 
Where' the  servant  is  a  person  of  immature 
years,  the  cases  in  which  the  court  may  instruct 
the  jury  as  a  matter  of  law  that  the  servant  as- 
sumed the  risk  is  much  more  limited  than  in 
cases  where  the  servant  ia  a  person  of  mature 
years. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {J  107&-1082 ;    Dec.  Dig. 

Si"  "•'*oO\i*/  •J 

Appeal  from  District  Court,  Gurry  County ; 
John  T.  McClure,  Judge. 

Action  by  Lena  Singer,  a  minor,  by  J.  H. 
Singer,  her  father  and  next  friend,  against 
W.  F.  Bwartz.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

H.  D.  Terrell,  of  Silver  City,  for  appellant 
Harry  L.  Patton  and  A.  W.  Hockmhnll,  both 
of  CloTls,  for  appellee. 

PARKE>R,  J.  This  is  an  action  brought  in 
the  district  court  of  Curry  county  by  Lena 
Singer,  a  minor,  by  her  father  as  next  friend, 
against  W.  F.  Swartz,  to  recover  compensa- 
tion for  injuries  alleged  to  have  been  re- 
ceived by  her  while  operating  a  power  driven 
steam  mangle  in  the  laundry  of  appellant 

[1]  1.  Thirteen  errors  are  assigned  by  ap- 
pellant, the  first  and  most  important  of  whlcb 
involves  the  law  of  assumption  of  risk.  Ai>- 
pellant  contends  that  at  the  time  of  the  acci- 
dent the  appellee  was  a  bright  and  intelli- 
gent girl;  that  she  had  previously  been  em- 
ployed In  the  laundry  business ;  that  she  was 
sul  Juris,  and  knew  and  appreciated  that  in 
the  event  her  hands  or  fingers  passed  into 
the  mechanism  of  the  mangle  she  would  sus- 
tain severe  injuries,  and  therefore  she  as- 
sumed the  risk  attendant  upon  the  operation 
of  said  machine.  A  motion  for  a  directed 
verdict  on  this  ground  was  made  by  appel- 
lant at  the  close  of  appellee's  case  In  chief, 
which  was  denied  by  the  court. 


As  a  general  rule,  it  may  be  stated  that 
among  the  primary  duties  of  the  master  Is 
the  duty  to  exercise  reasonable  care  and 
diligence  to  furnish  the  servant  with  a  safe 
place  to  work,  as  well  as  with  safe  instru- 
mentalities with  which  to  do  the  work.  1 
Bailey,  Personal  Injuries  (2d  Ed.)  |  66  et 
seq. ;  2  Cooley  on  Torts,  p.  1102.  In  3  La- 
batt's  Master  &  Servant,  |  SOS,  it  is  said  that 
the  duties  of  the  master  arise  out  of  the  con- 
tract of  employment,  and  are  limited  to  tbe 
implications  arising  therefrom,  viz.,  to  see 
that  suitable  instrumentalities  are  provided, 
which  Includes  servants,  machinery,  appa- 
ratus, premises,  etc,  and  to  see  that  those  In- 
strumentalities are  safely  used.  At  section 
902  of  tbe  same  work  and  volume  it  is  said 
that  there  is  no  exception  to  the  said  rule, 
and  that  when  a  case  is  made  showing  the 
existence  of  the  master's  culpability  with  re- 
spect to  those  duties,  which  duties  are  cast 
upon  the  master  by  virtue  of  the  policy  of 
the  law,  a  prima  facie  right  to  indemnity  ex- 
ists in  favor  of  the  servant  Therefore  the 
first  question  to  be  determined  Is  whether  or 
not  tbe  master  has  committed  an  act  amount- 
ing to  negligence  with  regard  to  these  pri- 
mary duties.  Dressier,  Employer's  Liability, 
§§  S2,  83. 

[2]  The  complaint  alleges  negligence  on 
the  part  of  the  appellant:  First  in  failing  to 
provide  a  cut-off  switch  at  a  place  where  It 
might  be  used  by  one  actually  operating  the 
mangle;  and,  second,  in  failing  to  adjust  the 
safety  roller  on  tbe  machine.  The  first 
charge  of  negligence  has  been  disposed  of  by 
the  Jury,  which  found  that  appellant  was 
not  culpable  In  that  respect  The  machine 
referred  to  Is  a  large  power  driven  machine, 
used  and  built  principally  for  the  purpose  of 
ironing  clothing.  It  consists  of  four  metal 
revolving  rollers,  attached  to  either  side  of  a 
metal  frame.  The  rollers  are  padded  with 
fabric,  and  they  revolve  over  a  metal  ironing 
table  of  concaved  shape,  which  la  heated  by 
means  of  steam  pipes.  The  machine  was 
equipped  with  a  wooden  roller,  called  a  safe- 
ty roller,  placed  in  front  of  the  first  metal 
revolving  roller,  which  was  adjustable  and 
was  Intended  to  minimize  the  danger  of  in- 
Jury  In  the  actual  operation  of  said  machine. 
On  tbe  day  of  this  accident  the  safety  roller 
was  so  adjusted  that  it  hung  about  an  inch 
and  a  half  above  the  ironing  table.  While 
appellee  was  feeding  a  thin  dresser  scarf  in- 
to the  machine,  her  fingers  passed  beneath 
this  safety  roller,  and  her  hand  was  drawn 
into  the  mechanism  of  the  machine  and  se- 
verely injured.  Her  Injuries  are  permanent. 
At  this  time  she  was  between  13  and  14  years 
of  age,  and  had  worked  for  appellant  in  his 
laundry  in  1911  irregularly  for  about  a 
month,  and  regularly  thereafter  for  about 
six  weeks  prior  to  the  day  the  accident  befell 
her.  She  had  operated  the  mangle  at  dif- 
ferent times,  but  was  not  a  mangle  girl,  as 
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appellant  '<<baTacterlze8  her,  but  a  general 
employ^  «T  the  plant  She  testified  that  she 
knew  she  would  be  Injured  should  her  hands 
or  fingers  pass  Into  the  mechanism  of  the  ma- 
chine, bat  that  she  never  realized  the  excep- 
tional danger  In  operating  the  machine,  nor 
had  she  «ver  teen  Instructed  concerning  Ita 
operation  'Or  the  exceptional  dangers  attend- 
ant thereon.  She  admitted  that  the  wife  of 
appellant  had  told  her  to  be  careful  when 
operating  the  machine,  but  that  this  was  the 
extent  of  warning  she  bad  received.  The 
concluslos  Mached  from  the  evidence  of  the 
appellee's  case  Is  that,  had  the  safety  roller 
been  properly  adjusted  on  this  occasion,  ap- 
pellee would  not  have  sustained  injury.  The 
appellee  testified  that  she  had  never  adjusted 
the  safety  roller,  nor  had  she  ever  seen  it  ad- 
justed by  any  one  else,  and  that,  while  she 
never  mxtlcularly  noticed  its  location,  she 
believed  tbat  it  was  In  the  &ame  condition  at 
the  time  of  the  accident  that  It  had  been 
since  abe  had  worked  for  appellant  While 
It  does  mot  affirmatively  appear  in  the  case 
made  by  appellee  that  the  duty  of  adjusting 
the  safety  roller  was  upon  appellant,  it  is  a 
fact,  appearing  in  the  case  made  by  appel- 
lant, that  be  considered  it  his  duty  to  keep 
this  roller  In  proper  condition.  However,  It 
makes  bat  little  difference  as  to  this,  because 
the  law  required  appellant  to  keep  this  roller 
adjusted  as  long  as  it  remained  a  part  of  the 
machine.  Thus,  in  Stager  t.  Troy  Laundry 
Ca,  88  Or.  480,  63  Pac.  048,  53  I^  B.  A.  4S0, 
the  court  sold  that,  the  appellant  having 
furnished  an  appliance  on  a  mangle  for  the 
protection  of  the  operator  (a  guard  plate).  It 
was  the  duty  of  the  master  to  see  that  it 
was  properly  adjusted,  dtlng  Woods  v.  Rail- 
road Co.,  11  App.  Dlv.  16,  42  N.  T.  Supp.  140. 
See,  also,  Quinil  v.  Electric  LoiUndry  Co.,  165 
Cal.  500,  101  Pac.  T04,  706, 17  Ann.  Cas.  1100. 
Under  the  facts  of  tills  case  failure  to  adjust 
the  safety  roller  constituted  actionable  neg- 
ligence on  the  part  of  the  appellant 

[3]  The  next  question  is,  Did  appellee  as- 
sume the  risk  of  operating  this  machine 
when  the  safety  roller  was  improperly  ad- 
justed? Elvery  risk  which  the  employment 
BtUl  Involves  after  the  master  has  done  every- 
thing he  Is  bound  to  do  is  assumed  by  the 
servant  If  the  latter  knew  and  appreciated 
the  same.  3  Labatt's  Master  and  Servant 
(2d  Ed.)  (  895.  The  section  last  referred  to, 
together  with  sections  894  and  1169,  indicates 
that  wherever  the  risk  is  caused  by  the  neg- 
ligence of  the  master,  the  same  is  not  an  or- 
dinary one,  but  an  extraordinary  one,  and  as 
a  general  rule  such  risk  is  not  assumed  by 
the  servant,  because  the  assumption  of  such 
risks  was  not  contemplated  by  the  contract 
of  employment;  the  contract  of  employment 
Impliedly  providing  that  only  those  risks 
which  naturally  attend  the  employment  after 
the  master  has  fulfilled  his  implied  duties 
■honld  be  assumed  by  the  servant  See,  also, 
2  Bailey,  Per.  InJ.  |  873;  2  Cooley  on  Torts, 


p.  1102 ;  Dressier,  Employer's  Liability,  }  88. 
But  tbe  doctrine  of  assumption  of  risk  has 
been  referred  to  in  cases  decided  by  this 
court  In  Van  Kirk  v.  Butler,  19  N.  M.  697, 
145  Pac.  129,  this  court  speaking  through 
Mr.  Justice  Hanna,  said: 

"An  'extraordinary  risk,'  in  tbe  sense  in 
which  we  use  this  term,  is  not  one  which  is  un- 
common or  unusual,  in  the  seuse  that  it  is  rare, 
but  ia  one  that  arises  out  of  unusual  conditions, 
not  resulting  in  the  ordinary  course  of  the  busi- 
ness, as,  by  reason  of  the  master's  negligence." 

Tested  by  the  rule  last  quoted  and  what 
Is  contained  In  the  text  hereinabove  referred 
to,  the  risk  Inrolved  in  this  case  occasioned 
by  the  negligence  of  tbe  master  in  falling  to 
properly  adjust  the  safety  roller,  was  am 
extraordinary  one,  and,  in  the  absence  of 
certain  other  facts,  such  risk  was  not  assumed. 
The  general  rule  being  that  extraordinary 
risks  are  not  assumed  by  the  servant  for  tbe 
reasons  stated,  the  qualification  or  exception 
thereto  abonld  be  noted,  viz.,  that  such  risks 
are  assumed  if  the  servant  knew  and  compre- 
hended the  same.  In  Thayer  v.  D.  &  R.  O. 
R.  R.  Co.,  154  Pac.  691,  tbls  court  held  that  the 
servant  assumes  all  the  ordinary  risks  Inci- 
dent to  the  service,  but  not  the  extraordinary 
risks,  save  In  those  cases  where  such  risks 
were  known  to  and  comprehended  by  the  serv- 
ant Appellant  argues  that  the  danger  of 
operating  tbls  mangle  machine  was  actually 
known  to  and  appreciated  by  the  servant 
the  appellee,  and  that  she  admits  as  much. 
All  that  she  admits,  or  all  that  may  be  inter- 
red from  her  testimony.  Is  what  any  tmfb- 
ful  person  of  any  understanding  would  readi- 
ly admit  that  she  knew  she  would  sustain 
serious  injury.  In  the  event  her  hands  or 
fingers  inssed  into  the  mechanism  of  the 
maciilne,  which  manifestly  a  child  of  even 
tender  years  might  well  know  and  under- 
stand. She  does  not  admit  that  she  knew  of 
the  master's  negligence,  or  that  tbe  danger 
In  operating  the  machine  was  greater  because 
of  the  negligence  of  appellant  than  it  others 
wise  would  be.  As  a  matter  of  fact  It  ap- 
pears that  she  did  not  even  know  the  func- 
tion performed  by  the  safety  roller,  nor  had 
she  any  knowledge  whatever  of  mechanics. 
She  had  seen  the  safety  roller,  but  had  not 
particularly  noticed  its  location  on  the  ma- 
chine. Wje  are  satisfied  that  she  cannot  be 
held  to  have  bad  actual  knowledge,  as  a  mat- 
ter of  fact  of  this  added  or  increased  danger, 
but  if  such  knowledge  should  be  Imputed  to 
her  as  a  matter  of  law.  It  amounts  to  the  same 
thing  in  the  end.  There  is  no  presumption 
that  a  servant  knows  and  appreciates  tbe 
extraordinary  risks  of  the  service  (3  Labatt's 
Master  &  Servant  1 1201),  unless,  perchance, ' 
the  circumstances  are  such  as  to  charge  her 
with  full  knowledge  thereof,  in  which  event 
the  question  becomes  one  of  law,  rather  than 
fact.  2  Bailey,  Per.  InJ.  i  388.  In  the  first 
Instance  the  burden  of  showing  that  the 
servant  assumed  the  risk  is  upon  the  master. 
See  Thayer  t.  D.  &  B.  O.  B.  R.  Ca,  supra. 
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[4,  t]  Are  the  facta  of  this  case  of  such  a 
character  that  the  court  as  a  matter  of  law 
ought,  to  charge  appellee  with  constructive 
knowledge  and  comprehension  of  this  risk? 
S  Labatt's  Master  &  Servant,  {  1182.  In  the 
work  and  volume  last  mentioned,  at  section 
1179,  it  is  said: 

"It  fallows  that  assnmption  of  an  extraordi- 
nary risk  canont  be  predicated,  as  a  matter  of 
law,  where  there  Is  no  evidence  going  to  show 
that  the  servant  understood,  or  ought  to  have 
understood,  that  risk,  or  where  the  evidence  ac- 
tually produced  is  fairly  susceptible  of  the  con- 
struction that  he  did  not  understand  it." 

In  the  case  of  Crawford  v.  Western  Clay 
Co.,  20  N.  M.  565-559, 151  Pac.  238,  this  court 
held  that  where  the  evidence  Is  of  sudi  a 
character  that  the  proper  Inference  to  be 
drawn  from  it,  as  to  the  assumption  of  risk 
by  the  servant,  is  a  question  with  respect  to 
which  different  opinions  may  not  unreason- 
ably be  formed,  it  must  be  submitted  to  the 
Jury,  and  not  determined  as  a  question  of  law 
by  the  court  But  where  the  servant  is  a 
minor,  or,  as  some  of  the  cases  say,  a  per- 
son of  immature  years,  the  cases  in  wUch 
the  court  may  instruct  the  Jury  that  the  serv- 
ant assumed  the  risk,  as  a  matter  of  law,  is 
much  more  limited  than  where  the  servant 
was  of  mature  years.  In  4  LAbatt's  Master  A 
Servant,  i  1317,  the  doctrine  is  thus  sum- 
marised: 

"Speaking  more  trenerally  and  without  refei>- 
ence  to  the  particular  class  of  risks,  it  may  be 
said  that  the  fact  of  minority  increases,  to  a 
greater  or  less  extent,  the  probability  that  his 
tacnlties  of  observation  and  comprehension  are 
more  limited  than  those  of  the  typical  person 
of  ordinary  intelligence,  whose  suppos^  ca- 
padtv  for  appreciating  dangers  furnishes  the 
juridical  standard  by  which  the  existence  or 
absence  of  obligatory  knowledge  is  tested.  The 
obvious  effect  of  tbii  consideration,  when  view- 
ed in  relation  to  the  common-law  system  of  jury 
trials,  is  that  the  range  of  circumstances  under 
which  obligatory  knowledge  can  be  imputed,  as 
a  matter  of  law,  is  more  restricted  in  cases 
where  the  injured  person  was  a  minor  than  in 
those  where  he  was  of  full  age,  at  the  time  when 
the  cause  of  action  arose.  In  this  respect  the 
element  of  minority  operates  in  precisely  the 
same  manner  as  that  of  inexperience.  The  by* 
pothesis  is  that  a  minor  is  inferior  to  an  adult 
as  respects  both  the  ability  to  obtain  materiEtl 
information  and  the  ability  to  draw  deductions 
from  such  information  as  ma^  be  obtained. 
But  an  examination. of  the  decisions  collated  in 
the  next  section  shows  very  dearly  that  it  is 
the  latter  description  of  Inferiority  which  is 
most  frequently  the  real  dlCFerentianng  factors 
in  the  case.  That  is  to  say,  the  inference  diat 
the  danger  created  by  certain  conditions,  as 
wdl  as  the  conditions  themselves,  was  known  to 
the  servant  is  less  readily  drawn  where  he  is  a 
minor  than  where  be  Is  an  adult" 

In  htager  v.  Troy  Laundry  Co.,  88  Or. 
480,  63  Pac.  645,  53  L.  B.  A.  459,  the  plain- 
tiff was  injured  by  a  mangle.  The  guard 
plate  Installed  on  the  machine  was  out  of 
adjustment  It  was  shown  that  the  rules 
of  the  defendant  company  prohibited  employ- 
6a  from  aujusting  the  plate.  On  account  of 
the  improper  adjustment  plaintiff  was  Injur- 
ed, and  defendant  asserted  that  the  risk  was 
obvious,  and  that  the  plaintiff  assumed  the, 


same.  In  effect  the  court  held  that  If  the 
servant  knows  that  proper  precautions  for 
bis  safety  have  been  neglected  by  the  master 
and  knowingly  consents  to  expose  himself 
to  those  dangers,  his  assent  dispenses  with 
the  duty  of  the  master  to  take  such  precau- 
tions, and  he  assumes  all  risk,  and  this  be- 
cause of  negligence  on  his  part  which  proxi- 
mately contributes  to  the  injury.  But  it 
was  held  In  that  case  that  one  does  not  as- 
sume the  risk  because  he  knows  there  is  some 
danger  connected  with  the  employment  Tbe 
court  then  remarked  that  the  different  ad- 
justments of  the  guard  plate  created  dlfTereat 
degrees  of  danger,  and  that  under  the  cir- 
cumstances of  that  case,  which  are  much 
like  those  In  the  case  at  bar,  It  could  not 
say,  as  a  matter  of  law,  that  plaintiff  assum- 
ed the  risk,  and  the  question  was  proper!; 
for  the  jury. 

In  Larsen  t.  Bloemer,  156  Cal.  7S2,  106 
Paa  62,  the  plaintiff  was  Injured  In  a 
laundry.  She  had  never  been  Instructed  with 
reference  to  the  dangers  of  the  mangle,  and 
the  court  held  that  whether  she  assumed  the 
risk  or  not  was  a  question  of  fact  for  the 
jury. 

In  Bromberg  v.  Evans  Laundry  Co.,  134 
Iowa,  38,  lU  N.  W,  417,  plaintiff's  hand  was 
caught  lix  a  mangle  and  injured.  Being  but 
IS  years  of  age,  the  court  held  that  such 
person  Is  presumptively  incapable  of  appre- 
ciating the  danger  of  the  employment,  and 
did  not  assume  the  risk  thereof  unless  the 
employer  afflrmatively  showed  that  she  had 
sufflclent  capacity  to  appreciate  the  risk. 

These  cases  are  cited  for  the  purpose  of 
showing  how  several  of  the  courts  have  treat- 
ed this  question,  and  not  because  we  regard 
them  as  strictly  in  point  The  law  concern- 
ing the  assumption  of  risks  Is  well  settled. 
Its  application  to  a  given  state  of  facts  is 
the  difficult  Usk.  See  2  Bailey,  Per.  Inj.  p. 
1015.  Whether  as  a  matter  of  law  the  lisk 
was  assumed  depends  entirely  on  the  facts 
of  each  case,  and  therefore  precedent  Is  of 
little  avail.  In  the  case  at  bar  we  cannot  say 
that  this  la  year  old  girl  should  have  com- 
prehended the  extraordinary  risk  caused  by 
the  negligence  of  the  master  In  failing  to 
properly  adjust  the  safety  roller.  We  cannot 
say  that  the  evidence  shows  that  she  was 
more  intelligent  than  any  other  girl  or  boy 
of  the  same  age.  Certainly  it  appears  that 
she  did  not  possess  the  understanding  of  an 
ordinarily  prudent  adult  person.  But  in  view 
of  the  fact  that  the  evidence  Is  in  such  a 
state  that  different  opinions  may  not  unrea- 
sonably be  drawn  from  it  as  to  whether  the 
servant  knew  and  comprehended  the  ex- 
traordinary risk,  we  believe  the  court  com- 
mitted no  error  in  submitting  the  case  to  the 
jur}-.  Much  might  t>e  said  with  respect  to 
the  duty  of  the  master  to  warn  and  Instruct 
servants  of  immature  years,  but  the  appli- 
cation of  the  prindples  hereinabove'  announc- 
ed makes  such  discussion  unnecessary. 
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2.  The  case  made  by  appellant  was  to  the 
goieral  effect  that  appellee  had  been  properly 
instracted  with  reference  to  the  mechanical 

i  working  of  the  machine;  that  die  had  been 
properly  and  folly  warned  ooncemiag  the 
danger  in  operating  It;  that  appellee  was 
a  capable  worker;  that  appellee  admitted 
that  the  cause  of  the  accident  was  her  own 
careleesness ;  that  the  safety  rcSl  adjustment 
at  the  time  of  the  injury  was  reasonably 
safe;  and  tliat  the  duty  of  adjusting  the 
safety  roller  was  upon  the  master  or  the  fore- 
man, but  sometimes  the  girls  would  adjust  it. 
The  motion  for  a  directed  verdict,  made  at 
the  close  of  appellee's  case,  was  renewed  by 
appellant  at  the  close  of  the  rebuttal  by  ap- 
pellee, which  was  denied  by  the  court  Ap- 
pellant's second  point,  and  the  only  other  one 

'  we  need  notice  In  this  case,  is  that  the  mo- 
tion for  a  ▼erdict  non  obstante  veredicto 
should  have  been  granted.  The  argument  is 
based  ut>on  the  findings  of  the  Jury  in  the 
form  of  answers  to  interrogatories  propound- 
ed to  it.  'I'he  answers  to  the  special  Inter- 
rogatories were  to  the  general  effect  that  ap- 
pellee was  possessed  of  the  same  degree  of 
intelligence  and  brightness  ordinarily  pos- 
sessed by  girls  of  her  age;  that  she  knew 
that  the  cylinders  revolved  over  a  heated  iron 
surface;  that  she  well  knew  that  if  her  hand 
was  caught  in  the  mechanism  of  the  machine, 
she  would  be  injured,  and  that  she  ought  to 
have  known  such  fact;  that  the  plaintiff  was 
instructed  how  to  operate  the  mangle;  that 
she  was  Indirectly  warned  that  If  her  hand 
was  caught  in  the  mechanism  of  the  mangle, 
she  would  be  Injured.  The  answers  to  the 
special  Interrogatories  submitted  by  appellee 
were  to  the  general  effect  that  the  apiiellee 
did  not  know  and  fully  appredate  the  dan- 
gers Incident  to  her  employment,  and  that 
appellant  was  negligent  in  fidllng  to  properly 
adjust  the  guard  roll.  The  answers  are  not 
contrary  to  the  verdict,  and  a  discussion  of 
the  reasons,  therefore,  is  unnecessary,  in 
view  of  the  fact  that  appdiant's  main  argu- 
ment Is  based  upon  the  fkct  that  appellee 
knew  her  hands  would  be  injured  In  the 
event  they  passed  into  the  mechanism  of  the 
machine,  which  question,  so  fftr  as  It  concerns 
the  doctrine  of  assumption  of  risk,  we  have 
disposed  of  In  the  first  point  herein.  The 
Judgment  of  the  trial  court  Is  therefore  af- 
firmed;   and  It  is  so  ordered. 

BOBEBTS,  C.  J.,  and  HANNA,  J.,  concur. 

On  Motion  for  Rehearing. 

PABKEB,  J.  The  court  In  this  case  held, 
among  other  things,  that  under  the  facts  and 
drcnmstances  the  master  was  negligent  in 
falling  to  see  to  it  that  the  safety  roller  on 
the  mangle  was  In  proper  adjustment  at  the 
time  the  appellee  was  Injured.  The  appel- 
lant's principal  objection  to  this  holding  is 


that,  as  the  safety  roller  had  to  be  adjusted 
in  the  course  of  the  use  of  the  mangle,  the 
duty  of  adjusting  it  rested  upon  the  servant, 
and  not  upon  the  master;  hence  the  master 
cannot  be  held  to  have  been  negligent  In  this 
regard.  The  doctrine  of  law  for  which  appel- 
lant contends,  cited  in  4  Labatt's  Master  A 
Servant,  |  1544,  Is  well  established,  but 
whether  it  Is  applicable  or  not  depends  upon 
the  facts  of  this  case.  The  controlling  con-^ 
sideratlon  in  the  solution  of  the  question 
must  be  the  method  In  which  the  business  of 
the  appellant  was  conducted.  If  it  were  a 
part  of  the  duties  of  the  servant  to  adjust 
the  safety  roller  as  the  occasion  arose,  then, 
undoubtedly,  the  omission  to  properly  adjust 
the  roll  would  constitute  negligence  on  his 
part,  whereas,  U  the  business  was  so  conduct- 
ed that  the  duty  of  adjusting  the  roller  rested 
upon  the  master,  Its  omission  would  consti- 
tute negligence  on  the  tetter's  part  The 
fticts  presented  in  the  case  made  by  the  ap- 
pellant afilrmatlvely  show  that  the  duty  of 
adjusting  this  safety  roller  rested  entirely 
upon  the  master  or  his  foreman,  the  vice 
principal,  except  In  occasional  instances  when 
the  older  etoplagia  assumed  the  duty  of  ad* 
Justing  it  Such  being  the  case,  the  omission 
to  adjust  the  roller  In  this  instance  con- 
stituted negligence  on  the  part  of  the  master, 
the  appellant,  and  the  doctrine  for  which  he 
contends  has  no  application.  Supporting  this 
view  are  the  three  cases  cited  by  us  in  the 
former  opinion,  via. :  Woods  t;  Long  Island 
E.  Co.,  ,11  App.  Div.  16,  42  N.  Y.  Supp.  140, 
142;  Stager  v.  Troy  Laundry  Oo.,  88  Or.  480, 
63  Pac.  646,  63  L.  R.  A  450,  461;  Quinn 
V.  Blectric  Laundry  Co.,  166  CaL  600, 101  Pac. 
794,  795,  17  Ann.  Cas.  1100. 

The  motion  for  rehearing  will  therefore  be 
denied;   and  it  Is  so  ordered. 

BOBiiBTS,  O.  J.,  and  HANNA.  J.,  ooncor. 


ALLBN  T.  DILLABD.     (Na  6382.) 

(Supreme  Court  of  Oklahoma.     May  16,  1916. 

Behearing  Denied  June  6,  1916.) 

(Syttalut  hy  the  Court.) 
X.  i^TVBAt,  AI7D  Ebbob  4=3568— Recobb—Skt- 

TLEMIWr— N0TIC«. 

A  notice  to  settle  case-made,  served  but  21 
boura  before  the  time  specified  Uierein  for  such 
settlement,  is  void,  and  a  case-made  settled  upon 
such  notice  is  a  nullity,  unless  the  cause  be  one 
falling  within  the  recognized  exceptions  to  the 
rule  requiring  aodee. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2623-2629 ;  Deo.  Dig.  <3s> 
668.] 

2.  APFEAI.  AMD  Ebbob  C=3568— Reoobo— Sbt- 
iLEMB  NT— Notice. 
.  Such  exceptions  are :  First,  that  the  defend- 
ant has  waived  the  notice  or  appeared  in  per- 
son or  by  counsel  at  the  time  and  place  of  set- 
tling the  case-made;  second,  that  the  defend- 
ant suggested  amendments,  all  of  which  were  al- 
lowed ;     third,    that    tlie    defendant   snggested 
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amendments,  all  of  which  were  allpwed  except 
those  that  were  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  2523-2529 ;  Dec.  Dig.  «=> 
568.] 

Commtssloners'  Opinion,  DlTlsion  No.  2. 
Appeal  from  Superior  Ck>urt,  Tulsa  County; 
M.  A.  Breckenrldge,  Judge. 

Action  by  J.  C.  Allen,  guardian,  against  F. 
B.  Dillard.  Judgment  tor  defendant,  and 
plaintiff  appeals.    Dismissed. 

A.  T.  liewellen,  of  Tulsa,  and  J.  T.  Smith, 
of  Sapulpa,  for  appellant  F.  B.  Dillard,  of 
Tulsa,  pro  se. 

BDRFORD,  0.  [1]  This  case  comes  before 
us  on  a  moUon  to  dismiss.  The  essential 
facts  are  that  after  various  extensions  grant- 
ed by  the  trial  court,  in  which  to  make  and 
serve  a  case-made,  the  plaintiff's  time  was 
so  limited  that  after  the  service  of  the  case- 
made  and  the  three  days  given  by  the  stat- 
ute to  suggest  amendments  there  was  ap- 
proximately two  days  left  within  which  to 
file  the  case  In  the  Supreme  Court  within 
the  limit  prescribed  by  statute.  It  does  not 
seem  to  have  occurred  to  the  plaintiff  in  er- 
ror that  he  could  have  served  his  notice  to 
settle  the  case-made  during  the  time  allowed 
for  suggesting  amendments.  Frey  v.  Mo 
Cune,  ms  Par.  109.  He,  therefore,  procured 
an  order  of  court  that  the  case  should  be 
settled  upon  21  hours'  notice,  and  it  appears 
that  said  case-made  was  settled  upon  a  no- 
tice served  21  hours  before  the  time  fixed  in 
such  notice  for  settling  the  case.  Rev.  laws 
1810,  f  5242,  provides,  in  part: 

"The  case  and  amendments  shall,  apon  three 
days'  notice,  be  submitted  to  the  judge,"  ete. 

[2]  In  State  v.  Coyle,  160  Pac.  80,  not  yet 
officially  reported,  and  Reed  v.  Wolcott,  40 
Okl.  451,  139  Pac.  318,  this  court  held  that 
the  3  days'  Aotlce  to  suggest  amendments  must 
be  given  to  the  defendant,  and  that,  if  the 
case-made  were  served  so  late  that  the  3  days' 
notice  could  not  be  given  prior  to  the  time 
that  said  case  must  be  filed  hi  the  Supreme 
Court,  and  the  defendant  refused  to  waive 
his  right  to  suggest  amendments,  the  plaintiff 
in  error  must  fail.  We  see  no  reason  why 
the  same  doctrine  In  principle  would  not  be 
applicable  to  the  3  days'  notice  required  by 
the  statute  for  settling  the  case-made.  If- 
this  time  may  be  shortened  to  21  hours  by 
the  trial  judge,  it  might  be  shortened  to  1 
hour,  and  the  place  of  settling  the  case- 
made  fixed  at  some  distant  point,  where  it 
would  be  ImposBlble  for  the  counsel  for  de- 
fendant in  error  to  attend.  We  think,  there- 
fore, that  it  must  be  held  that  the  notice 
given  In  this  case  was  a  nullity.  However, 
this  court  has  held  that  in  certain  cases  an 
entire  failure  t»  give  notice  of  time  and 
place  of  settlement  of  the  case-made  will  not 
work  a  dismissal  upon  the  principle  that  in 
such  excepted  cases  the  rights  of  the  de- 
fendant in  error  are  not  prejudiced  by  such 


failure  to  give  notice.  Tbese  recognized  ex- 
ceptions are  laid  down  in  the  leading  case  of 
First  National  Bank  v.  Daniels,  26  OlcL  383, 
108  Pac.  748,  as  foUows: 

"First,  that  defendant  has  waived  such  no- 
tice or  appeared  in  person  or  by  counsel  at  the 
time  and  place  of  settling  same;  second,  that 
defendant  suggested  amendments  all  of  which 
were  allowed;  third,  that  defendant  suggested 
amendments,  all  of  which  were  allowed,  except 
those  that  were  iounaterial." 

See,  aUo,  School  District  r.  Griffith,  33 
Okl.  625,  127  Pac.  268;  Ctordon  et  ux.  v.  Al- 
len, 153  Pac.  1170;  Globe  Surety  Co.  v. 
First  State  Bank  o(f  Hewett,  No.  6717,  157 
Pac.  816,  not  yet  officially  reported. 

Unless,  therefore,  the  plaintiff  can  bring 
himself  witliin  one  of  these  recognised  excep- 
tions the  case  must  be  dismissed. 

The  certificate  of  the  trial  judge  to  the 
case-made  shows  that  the  defendant  in  error 
did  not  appear  at  the  settlement  of  the  case- 
made.  The  first  exception  is  thus  eliminated. 
It  is  contended,  however,  that  the  judge's  cer- 
tificate lirings  the  case  within  the  second  ex- 
ception above  quoted.  Thla  certificate  re- 
cites: 

"And  all  suggestions  as  to  amendments  to  the 
said  case-made  was  ordered  by  the  court  to  be 
incorporated  and  made  a  part  thereof." 

A  careful  examination  of  the  case-made, 
however,  shows  that  it  does  not  include  any 
suggestion  of  amendments  by  the  defendant 
in  error.  It  does  show  that  there  were  nu- 
merous motions  filed  and  orders  made  after 
the  case  was  served  on  the  defendant  in  er- 
ror, and  that  these  appear  in  the  case-made. 

In  view  of  the  state  of  the  record  we  are 
unable  to  say  from  the  certificate  of  the 
trial  judge  that  the  amendments  incorporat- 
ed were  suggested  by  the  defendant  in  error, 
as  they  may  have  been  suggested  by  the 
plaintiff  in  error,  or  by  the  trial  judge  him- 
self. This  especially  in  view  of  the  fact  that 
the  case-wade  does  not  contain  any  sugges- 
tions of  amendments  by  the  defendant  in 
error.  Inasmuch  as  it  is  certified  to  be  a 
ttue  and  correct  case-made,  we  must  assume 
that  if  such  suggestions  had  been  made  by 
the  defendant  in  error,  they  would  have  been 
incorporated  in  the  case-made. 

Since  the  case  is  not  brought  within  any 
of  the  recognized  exceptions  to  the  rule,  it 
seems  that  the  motion  to  dismiss  must  be 
sustained. 

The  conclusion  we  have  reached  is  not  in 
conflict  with  the  decision  of  Tulsa  Ice  Co.  v. 
Wilkes,  163  Pac.  1169,  since,  in  that  case,  it 
appeared  from  the  certificate  of  the  judge 
that  the  case-made  was  submitted  to  him  "by 
the  parties  to  said  cause,"  thus  showing  that 
there  was  an  appearance  by  both  parties  at 
the  settlement,  which  brought  that  case  with- 
in the  first  exception  to  the  rule. 

For  the  reasons  given,  the  appeal  is  dis- 
missed. 

PER  CURIAM.  Adopted  in  whole. 
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In  rt  irOLSOM'S  ESTATE.    (No.  8614.) 

(Supreme  Goart  of  Oklahoma.    March  14,  191& 

RekearinK  Denied  April  S,  1916.) 

(Bynahu*  ly  ih«  Court.) 

1.  CoTTBTs  «=3202(6)  —  Affeixatb  Jttbisdio- 
■noN— Dismissal  or  Appeal. 

Where  notice  is  Kiven  and  bond  executed  and 
approved  for  an  appeal,  in  a  probate  matter, 
from  the  county  court  to  the  district  court,  the 
district  court  is  without  jurisdiction  to  dismiss 
the  appeal  until  after  tiie  transcript  provided  by 
section  651S,  Kev.  Laws  of  1910,  has  been  trans- 
mitted to  the  clerk  of  the  district  court  to  be  filed 
in  his  office. 

[Ed.  Note.— For  other  cases,  gee  Courts,  Cent 
Dig.  I  486;  Dee.  Die.  «=»202(5);  Appeal  and 
Error,  Cent.  Dig.  U  104,  3378,  3379.] 

2.  (Toxnnra  9=3202(5)  —  Apfellatk  Juribdio- 

TION— T&UISICUUOK  Ot  TsANSOBIPT. 

When  the  appellant  in  an  appeal,  in  a  pro- 
bate matter,  from  the  county  court  to  the  dis- 
trict court,  has  neglected  to  have  the  transcript 
provided  by  section  6513,  Rev.  Laws  1010,  time- 
ly transmitted  to  the  clerk  of  the  district  court, 
the  appellee  may  invoke  the  remedy  provided  by 
section  6516,  Rev.  I^aws  1810,  to  have  such 
transcript  transmitted  to  the  clerk  of  the  district 
court,  and  thereby  confer  jurisdiction  on  the 
district  court  of  such  appeal. 

[Ed.  Note. — For  other  cnsea,  see  Courts,  Cent 
Dig.  S  486:  Dec:  Dig.  <S=3202(6):  Appeal  and 
Error,  Cent.  Dig.  i|  104,  3378.  3879.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

In  the  matter  of  the  estate  of  Cornelia 
Folsom,  deceased.  From  a  Judgment  dis- 
missing an  appeal  from  an  order  of  the  coun- 
ty court  denying  revocation  of  probate  of  a 
will,  Saul  J.  Folsom  brings  error.  Reversed 
and  remanded. 

Llnebaugh  Bros.  &  Plnson,  of  Atoka,  for 
appellant  Malcolm  E.  Rosser,  of  Muskogee, 
G.  A.  HoUey,  of  Stigler,  Geo.  S.  Ramsey  and 
Edgar  A.  de  Meules,  both  of  Muskogee,  for 
appellee. 

COIiLIEB,  0.  The  will  of  Cornelia  Fol- 
som was  admitted  to  probate  on  the  28d  day 
of  December,  1911.  in  the  county  court  of 
Haskell  county,  Okl.  Letters  testamentary 
were  issued  thereupon  to  Q.  A.  HoUey,  and 
thereafter  Saul  J.  Folsom,  appellant  herein, 
filed  a  contest  of  said  will,  which  was  duly 
heard  and  denied.  From  this  order  denying 
the  revocation  of  said  will  Saul  J.  Folsom 
took  an  appeal  by  filing  In  the  county  court 
of  Haskell  county  a  notice  of  appeal,  stating 
his  grounds  of  appeal  to  be  both  upon  ques- 
ttona  of  law  and  of  fact  On  the  2l8t  day  of 
November,  1912,  said  Saul  J.  Folsom  filed  an 
appeal  hood  whldi  was  duly  approved  by  the 
county  Judge  on  said  day,  which  said  bond 
was  made  payable  to  estate  of  Conoella  Fol- 
som, deceased.  The  county  Judge  failed  to 
send  up  a  transcript  of  said  cause  appealed, 
and  about  18  months  thereafter  G.  A.  HoUey, 
as  executor  of  the  will  of  Cornelia  Folsom, 
deceased,  together  with  others  interested  in 


said  efatate,  served  npon  B.  O.  Clark  a  notice 
of  hearing  motion  to  dismiss  appeal,  which 
notice  was  served  at  1:30  p.  m.  on  the  said 
24th  day  of  February,  1014,  and  was  directed 
to  the  appellant,  E.  O.  Clark,  and  liinebaugh 
Bros.,  attorneys  of  record,  and  was  to  the 
effect  that  at  4:30  p.  m.  of  the  same  day  a 
motl(m  to  dismiss  appeal,  taken  as  above  set 
out  would  be  presented  to  the  district  Judge 
for  the  county  of  HaskelL  Thereupon  appel- 
lant, by  his  attorney,  moved  the  court  to 
make  an  order  upon  the  county  Judge  to 
make  and  transmit  certified  copies  of  the 
notice  of  appeal,  bond,  Judgment,  decree,  or- 
ders, minutes,  records,  papers,  and  proceed- 
ings had  in  the  county  coUrt  of  Haskell  coun- 
ty, to  the  clerk  of  the  district  court,  to  be 
filed  as  soon  as  reasonably  possible,  which 
request  or  motion  was  denied,  the  court  an- 
nouncing as  his  reason  that  the  court  had 
pending  before  it  a  motion  to  dismiss  the 
appeal,  to  which  denial  of  the  court  contest- 
ant excepted.  On  the  same  day  the  appellee 
moved  the  court  to  dismiss  the  appeal  herein, 
upon  the  grounds:  That  said  contestant,  8anl 
J.  Folsom,  did  attempt  to  appeal  from  said 
order  by  filing  in  said  cause  a  notice  of 
appeal  and  a  bond  for  the  same,  but  that 
said  notice  is  not  In  due  form  as  provided  by 
the  statutes  of  the  state  of  Oklahoma,  and 
that  the  pretended  appeal  bond  filed  therein 
Is  void  and  Insufflcient,  for  the  reason  that 
the  said  bond  does  not  run  to  the  proper 
obligee,  and  does  not  run  to  and  in  favor  of 
the  person  contemplated  by  the  laws  of  the 
state  of  Oklahoma,  and  the  statutes  In  such 
case  made  and  provided,  in  that  said  l>ond 
runs  in  favor  of  the  estate  of  Coiiiella  Fol- 
som, deceased,  and  not  In  favor  of  the  con- 
testees  therein.  That  no  effort  had  been 
made  upon  the  part  of  the  appellant,  Saul  J. 
Folsom,  to  perfect  his  appeal,  and  that  a 
period  of  almost  18  months  has  elapsed  since 
the  filing  of  said  notice  of  appeal,  and  that 
for  said  reason  the  said  appellant  has  not 
prosecuted  hla  appeal  with  diligence  as  pro- 
vided by  the  statutes  of  this  state,  and  mov- 
ants allege  and  state  the  fact  to  be  that  said 
aiipeal  was  not  taken  in  good  faith,  but  for 
th«  purpose  of  delay,  and  further  say  that 
if  said  appeal  was  taken  in  good  faith,  appel- 
lant wholly  failed  to  prosecute  the  same,  and 
for  the  above  reasons  this  court  should  hold 
that  said  aiHPcal  has  been  abandoned.  The 
said  Saul  J.  Folsom  moved  to  strike  the  said 
motion  to  dismiss  the  appeal,  for  the  reason 
that  the  transcript  of  the  record  of  the  coun- 
ty court  had  never  been  filed  In  the  district 
court,  nor  bad  the  case  tieen  properly  docket- 
ed upon  the  dockets  of  the  district  court,  as 
required  by  law,  and  for  the  further  reason 
that  the  case  had  not  been  properly  set  for 
hearing,  as  required  by  law.  It  was  there- 
upon agreed  In  open  court  that  the  transcript 
of  the  record  frmn  the  county  court  had 
never  been  filed  In  the  district  court,  and 
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that  fhe  same  bad  not  \>6ea  docketed  upon 
the  doclwets  of  the  district  court  prior  to  tbe 
filing  of  this  motion,  and  that  the  same  had 
not  been  set  for  trial  12  days  before  the  be- 
ginning of  the  December,  1913,  term.  The 
motion  to  strike  was  denied  and  duly  except- 
ed to.  Thereupon  the  said  Saul  J.  Folsom 
filed  a  resijonse  to  the  motion  to  dismiss, 
upon  the  ground  that  the  transcript  bad  not 
been  filed  in  the  office  of  the  derk  of  the 
district  court  The  said  O.  A.  Hblley  then 
offered  in  evidence  the  last  will  and  testa- 
ment of  Cornelia  Folsom,  deceased,  the  order 
admitting  the  will  to  probate,  the  certificate 
of  proof  of  will,  the  letters  testamentary,  the 
contest  of  the  will  filed  by  the  contestant, 
the  order  denying  petition  to  set  aside  the 
former  order  admitting  the  will  to  probate, 
and  the  appeal  bond.  To  the  admission  of 
said  evidence  the  said  Saul  J.  Folsom  ob- 
jected, which  objections  were  overruled  and 
duly  excepted  to.  The  court  then  rendered 
Judgment,  dismissing  the  appeal  of  said  Saul 
J.  Folsom,  to  which  he  duly  excepted,  and 
brings  the  case  here  for  review. 
Section  6613,  Bev.  Laws  1910,  provides: 
"The  judge  of  the  county  court  must,  within 
ten  days  frotn  the  filing  of  the  notice  of  appeal 
and  the  giving  of  the  required  bond,  cause  a 
certified  copy  thereof  and  of  the  judgment,  decree 
or  order,  or  specific  part  thereof  appealed  from, 
and  of  the  minutes,  records,  papers  and  proceed- 
ings in  the  case,  to  be  transmitted  to  the  clerk 
of  the  district  court  of  the  county,  to  be  filed  in 
bis  office;  and  the  appeal  may  be  heard  and  de- 
termined at  any  day  thereafter  by  said  court,  at 
any  general,  special  or  adjourned  term;  and  if 
the  appellant  make  no  appearance  when  the 
case  is  called  for  trial,  or  otherwise  fail  to  prose- 
cute his  appeal,  the  respondent  may,  on  motion, 
have  the  appeal  dismissed,  or  may  open  the  rec- 
ord and  move  for  on  affirmance. 

Section  6316,  Rev.  Laws  1910,  provides: 
"If  the  judge  of  the  county  court  neglect  or 
refuse  to  make  or  transmit  such  certified  copies 
as  are  hereinbefore  required  to  be  transmitted 
to  the  clerk  of  the  district  court  in  cases  of  ap- 
peal, he  may  be  compelled  by  the  district  court 
by  an  order  entered,  upon  motion,  to  do  so ;  and 
he  may  be  fined,  as  for  contempt,  for  any  such 
neglect  or  refusal.  A  certified  copy  of  such  or- 
der may  be  served  upon  the  coun^  judge  bty  tiie 
party  or  his  attorney." 

[1]  We  axe  of  the  opinion  that  until  the 
transcript  of  the  proceedings  in  the  county 
court  in  the  matter  appealed  from  is  filed 
with  the  clerk  of  the  district  court,  the  dis- 
trict court  does  not  acquire  Jurisdiction  of 
the  appeal  from  the  county  court,  and  con- 
sequently. It  being  adndtted  that  the  tran- 
script of  appeal  in  the  Instant  case  bad  not 
been  filed  with  the  clerk  of  the  said  district 
court,  the  trial  court  committed  reversible 
error  in  assuming  Jurisdiction  of  and  dis- 
missing the  appeal. 

[2]  Section  6516  gives  to  appellee  an  effl- 
cient  procedure  of  having  said  transcript  of 
the  proceedings  in  the  county,  court  filed  in 
the  district  court,  and  the  proper  procedure, 
to  have  secured  Jurisdiction  by  the  district 
court  of  said  appeal,  would  have  been  for 


the  am>ellee,  upon  the  negfeet  of  the  appe- 
lant, to  have  had  the  transcript  so  filed,  to 
have  had  the  transcript  filed  under  authority 
given  by  said  section  6616,  as  said  section 
can  be  Invoked  by  either  party  to  the  appeal. 
We  think  the  court  was  in  error  in  overrul- 
ing motion  of  plaintlfl  for  an  order  requiring 
the  Judge  of  the  county  court  to  transmit  to 
the  clerk  of  the  district  court,  now  officially 
known  as  "court  clerk,"  the  transcript  of  the 
case,  as  authorized  by  said  section  6516. 

Under  the  view  we  take  of  the  case  we 
deem  it  unnecessary  to  review  any  of  the 
other  errors  assigned. 

This  case  should  bo  reversed  and  re- 
manded. 

PER  CURL^M.    Adopted  In  whole. 


FROSH  et  aL  T.  AKIN,  Sheriff,  et  aL 

(No.  7211.) 

(Supreme  Court  of  Oklahoma.     July  11,  1910. 

Rehearing  Denied  Sept  8,  1916.) 

(Syllabus  (y  tk«  Court.) 

JtJDOMKNT  «=>407(2)  —  VAC4TI0N  —  EQmtt 

—Adequate  Reuedt  at  Law. 
Where  the  enforcement  of  an  alleged  void 
judgment  is  sought  to  be  enjoined,  and  it  ap- 
pears from  the  petition  that  the  plaintifC  had 
an  adequate  and  complete  remedy  at  law  by 
proceedmg  to  vacate  such  judgment  and  that 
he  had  not  availed  himself  of  such  remedy  at 
law,  and  had  not  been  unavoidably  deprived  of 
such  remedy,  it  is  not  error  for  the  court  to  sus- 
tain a  demurrer  to  the  petitioii  and  deny  the 
injunction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  769;  Dec  Dig.  <S=»407(2).l 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court  Blaine  County; 
James  R.  Tolbert  Judge. 

Action  by  ID.  M.  Frost  and  others  against 
Lee  A.  Akin  and  another.  Judgment  for  de- 
fendants.   Plaintiffs  bring  error.    Affirmed. 

Hainier,  Bums  &  Toney,  of  Oklahoma  City, 
f or ' iflaintifFs  in  error.,  Seymour  Foose  and 
B.  a  Brown,  both  of  Watonga,  for  defendants 
in  error. 

RUMMONS.  O.  PlainUfTs  in  error,  plain- 
tiffs  below,  commenced  this  action  in  the  dis- 
trict court  of  Blaine  county,  to  enjoin  the  «ir 
lection  of  a  Judgment  rendered  against  plain- 
tiffs, B.  M.  Frost  ius  administrator  of  the 
estate  of  Wm.  A.  Frost  deceased,  and  Myrtle 
Rogers,  then  Myrtle  Frost  and  others,  in  >n 
action  by  school  district  No.  71  of  Blaine 
county,  np<«  the'  official  bond  of  <me  J.  0. 
Frost,  as  treasnicr  of  said  school  district 
The  school  district  was  Joined  with  the  8he^ 
iff  as  a  defendant  The  defendants  demurred 
to  the  petition  of  plaintiffs,  which  demurrer 
was  sustained  by  the  court,  and  the  tempo- 
rary injunction  theretofore  granted  vacated 
and  dlSBolvted.  Plaintiffs,  electing  to  stand 
upon  their  petition,  bring  this  proceeding  in 
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ervor  to  rararw  the  JndKmcsit  of  tbe  tilal 
court 

It  Is  contended  by  plaintlfls  tbat  the  lodg- 
ment, the  ezecutlon  of  which  they  sooght  to 
restrain  hy  Injnnctlon  In  this  action,  was 
▼old  as  to  them,  and  that  therefore  they 
were  entitled  to  Invoke  the  aid  of  a  oonrt  of 
equity  to  restrain  Its  enforcement.  On  the 
other  hand,  It  la  contended  by  the  defend- 
ants that  the  plalntUCs  had  a  plain,  adequate 
remedy  at  law,  and  therefore  that  action  for 
Injunction  would  not  lie.  We  feel  convinced 
that  the  plalntlfl  had  a  complete  and  ade- 
quate remedy  at  law  against  this  judgment, 
even  If  It  were  void,  by  proceeding  under 
sections  6267,  6268,  5268,  S270,  0272,  B275i 
Revised  Laws  1910,  in  the  original  action  to 
set  aside  and  vacate  said  judgment.  An  ap- 
parently nnbraken  line  of  decisions  In  this 
state  is  to  the  effect  that  a  party  against 
whom  a  void  judgment  has  been  rendered  has 
a  complete  adequate  remedy  at  law  against 
the  same  under  the  provisions  of  the  C!ode 
empowering  the  district  court  to  vacate  and 
modify  Its  judgments  at  or  after  the  term 
at  which  said  judgments  were  entered. 
Hockaday  v.  Jones,  8  Okl.  166,  56  Pac.  1054 ; 
BUby  V.  Stuart,  88  OkL  461,  185  Pac.  931; 
Harris  ▼.  Smiley,  86  OU.  88,  128  Pac:  276; 
Cbol  V.  Turk.  154  Pac.  1000.  In  Orist  v. 
Cosby,  11  Okl.  635,  68  Pac.  886,  the  terri- 
torial Supreme  Court  held: 

"If  property  is  wrongfully  levied  upon,  the 
party  interested  mu«t  proceed  in  the  court  from 
which  the  execution  issued  to  have  the  levy  dis- 
charged, and  cannot  obtain  the  desired  idief 
by  injanetion  in  a  separate  action.  •  •  • 
A  party  claiming  an  interest  in  property  levied 
upon  ander  an  execntion  has  an  adequate  rem- 
edy at  law,  by  way  of  motion,  to  have  the  prop- 
er^ released  from  the  levy." 

Under  these  authorities  it  is  clear  that 
the  plaintiffs  had  a  complete  and  adequate 
remedy  at  law  against  the  judgment  com- 
plained of,  and  against  the  execution  sought 
to  be  enjoined,  by  giving  bond  provided  for 
in  section  6272,  Revised  Laws  1910,  and  pro- 
ceeding in  the  original  case  to  make  applica- 
tion to  vacate  the  Judgment  in  the  district 
oontt.  As  the  petition  does  not  shew  that 
plaintiffs  had  no  complete  and  adequate  rem- 
edy at  law,  the  trial  court  did  not  err  In  bus* 
talnlng  the  demurrer  of  defendants,  aad  Its 
judgment  should  be  affirmed. 

PER  CUBIAM.    Adopted  in  whole. 


STATES  V.  WICK  STROM.    (No.  13308.) 

(Supreme  Court  of  Washington.     Aug.  16i 
1916.) 

CBnanAL  Law  «=>178— Duoiissai.  ot  Pbos- 
Bccnow — Bab— Statutes. 
Rem.  &  BaL  Code,  {  2814,  permitB  the 
court,  upon  its  own  motion  or  upon  apnlicatioB 
of  the  ^prosecuting  attorney  and^in  furtherance 
of  jostioe,  to  order  any  criminal  prosecution  to 
be  dlamisaed.  setting  forth  the  reason  of  the 
dismissal  to  be  entered  of  record.  Section  2315 
provides  that  en  order,  dismissing  a  prosecution 


for  a  misdemeanor  or  gross  mlsdenieanor,  shall 
bar  another  prosecution  for  the  same  misde- 
meanor or  gross  misdemeanor,  and  section  2316 
provides  that  whenever  a  defendant  is  convict- 
ed upon  an  information  charging  a  crime,  con- 
sisting of  different  degrees,  he  cannot  be  tried 
for  the  same  crime  in  another  degree.  Defend- 
ant was  charged  in  justice  court  with  the  crime 
of  assault  in  the  third  degree,  which  by  sec- 
tion 2416  is  a  gross  misdemeanor,  which  charge 
was  dismissed  on  motion  of  the  state  because  an 
information  had  been  filed  in  the  superior  court, 
charging  him  with  assault  in  the  second  degree, 
declared  by  section  2414  to  be  a  felony.  Ilcld, 
that  as  the  docket  entry  showed  no  intention 
to  abandon  the  prosecution,  and  as  the  subse- 
quent information  did  not  charge  the  same 
crime  with  wliich  defendant  was  charged  in  the 
justice  court  the  dismissal  was  no  bar  to  the 
prosecution  In  the  sniierior  court,  and  that 
the  provision  ss  to  conviction  upon  information 
charging  crime  oonaisting  of  diiferent  degrees 
applies  only  to  a  conviction  after  trial  upon  the 
merits. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  826-329;  Dec  Dig.  «=> 
17&] 

Department  2.  Appeal  from  Superior 
Court'  Pierce  County;  Ernest  M.  Card, 
Judge.    . 

Jack  Wlckstrom  was  convicted  of  as- 
sault in  the  third  degree,  bis  motion  for  a 
new  trial  was  overruled,  and  he  appeals.  Af- 
firmed. 

Frank  O.  Rll^,  of  Tacoma,  for  appellant 
Fred  O.  Remann  and  James  Selden,  both  of- 
Tacoma,  fOr  the  State. 

MAIN,  J.  The  defendant  was  diarged  by 
information  with  the  crime  of  assault  in  the 
second  degrea  The  trial  resulted  in  a  ver- 
dict of  guilty  of  assault  in  the  third  degree. 
Motion  for  a  new  trial  being  made  and  over- 
ruled, a  judgment  was  entered  upon  the  ver- 
dict and  the  defendant  was  given  a  jail  sen- 
tence. From  this  judgment  and  sentence  the. 
appeal  is  prosecuted. 

The  facts  are  these:  Oa  June  SO,  1915,  the 
appellant  was  diarged  in  the  Justice  court 
with  an  assault  In  the  third  degree.  On  the. 
same  day  a  warrant  was  Issued  and  the  ar- 
rest made.  CClie  date  set  for  the  hearing  was 
July  8, 1915.  For  Ma  appearance  on  July  8th. 
the  defendant  deposited  $10  cash  ball.  On 
July  6, 1915,  an  information,  charging  the  de- 
fendant with  assault  In  the  second  degree, 
was  filed  in  the  superior  court  After  this 
information  had  been  filed,  the  appellant  was 
arrested  and  gave  bond  for  his  appearance  in 
the  superior  court  When  the  case  in  the 
Justice  court  was  called  on  July  8th, .as  ap- 
pears from  the  docket  enti;^,  the  cause  was 
dismissed  on  motion  of  the  state  because  an 
information  had  been  filed  in  the  superior 
court .  In  response  to  that  information  the 
appellant  pleaded  not  guilty,  and  that  the. 
dismissal  of  the  action  in  the  Justice  court 
was  a  bar  to  any  further  prosecution. 

The  sole  question  here  for  determination 
is  whether  the  dismissal  of  the  action  in  the 
Justice  court  operates  as  a  bar.  Section  2314, 
Rem.  &  BaL  Code,  provides  that  the  court. 
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may,  ettber  npon  Its  own  motion,  or  upon  ap- 
plication of  tlJe  prosecuting  attorney — 
"and  in  furtherance  of  justice,  order  any  crim- 
inal prosecution  to  be  dismined;  but  m  sucli 
case  ttie  reason  of  the  dismiawl  must  be  set 
forth  in  the  order,  which  must  be  entered  upon 
the  record." 

Tills  section  further  provides  that  the 
prosecuting  attorney  cannot  discontinue  or 
abandon  a  prosecution  except  as  prorlded 
therein. 

In  State  t.  Hansen,  10  Wash.  235,  38  Pac. 
1023,  construing  a  statute  In  lllce  language 
with  that  Just  quoted,  it  was  held  that  the 
purpose  of  the  statute  applies  to  those  cases 
where  the  action  Is  dismissed  in  the  further- 
ance of  justice,  as  the  statute  expresses  it, 
without  any  intention  to  renew  It  In  some 
other  form.    It  was  there  said : 

"  •  •  •  Where,  as  in  this  case,  by  the  mo- 
tion made,  which  was  to  quash,  dismiss,  or 
withdraw  the  information  (whichever  it  may  be 
called),  with  leave  to  file  another  information, 
the  request  showed  upon  its  face  that  there 
was  no  intention  to  abandon  the  prosecution, 
the  reason  for  the  application  of  this  statute 
fails." 

In  the  present  case  the  docket  entry  of  the 
Justice  of  the  peace  shows  that  there  was  no 
intention  to  abandon  the  prosecution,  for  it 
recites  that  the  action  was  dismissed  be- 
cause an  information  had  been  filed  in  the 
superior  court  There  being  no  intention  by 
the  dismissal  to  abandon  the  prosecution,  the 
question  then  arises  whether  a  dismissal  un- 
der section  2314,  Rem.  &  Bal.  Oode,  operates 
as  a  Mir  to  a  further  prosecution.  Section 
2315  of  the  statute  provides  ttiat  an  order 
dlsniLsslng  a  prosecution  under  section  2314 — 
"shall  bar  another  prosecution  for  a  misdemean- 
or or  gross  misdemeanor  where  the  prosecution 
dismissed  charged  the  same  misdemeanor  or 
gross  misdemeanor,  but  in  no  other  case  shall 
such  order  of  dismissal  bar  another  prosecu- 
tion," 

By  the  terms  of  this  statute  if  a  person  is 
charged  with  a  misdemeanor,  and  the  same 
is  dismissed,  it  bars  another  prosecution  for 
the  same  misdemeanor ;  or  if  one  is  charged 
with  a  gross  misdemeanor  and  the  case  is  dis- 
missed, it  bars  another  prosecution  for  the 
same  gross  misdemeanor ;  but  In .  no  other 
case,  as  the  statute  says,  shall  such  order  of 
dismissal  bar  another  prosecution.  Under 
the  facts  In  this  case  the  appellant  was  charg- 
ed in  the  Justice  court  with  the  crime  of  as- 
sault in  the  third  degree,  which,  by  the  stat- 
ute, is  a  gross  misdemeanor.  'Rem.  &  Bal. 
Code,  {2415.  By  the  information  in  the  su- 
perior court  he  was  charged  with  assault  In 
the  second  degree,  which,  by  the  statute  (Rem. 
&  Bal.  Code,  §  2414)  is  a  felony.  The  statute, 
as  already  Indicated,  bars  a  prosecution  when 
the  second  prosecution  is  for  the  same  mis- 
demeanor or  gross  misdemeanor  with  which 
a  defendant  had  been  previously  charged  and 


the  action  dismlMed.  This  statute  Is  not  ap- 
plicable to  the  facta  in  this  case.  The  in- 
formation filed  in  the  superior  eoart  diarges 
a  felony,  and  tberefoee  does  not  cfaarge  the 
same  groos  misdemeanor  with  which  the  de- 
fendant had  been  charged  in  the  Justice  conrL 

The  case  of  State  v.  Dnrbin.  32  Wash.  289, 
73  Pac.  373,  la  dted  as  sustaining  the  con- 
tention that  the  dismissal  of  the  action  la 
the  Justice  court  bars  further  prosecution, 
because  It  was  there  held  that,  where  a  de- 
fendant had  been  charged  with  a  minor  of- 
fense which  was  Included  within  a  greater, 
and  the  action  dlamlased,  a  snbseqnent  pros- 
ecution for  the  greater  offense  upon  the  trial 
of  which  the  defendant  might  be  convicted  of 
the  minor  with  whlA  he  had  been  previously 
cliarged  could  not  be  maintained.  It  must  be 
admitted  that  the  cose  supports  this  conten- 
tion If  the  statute  there  l>eing  construed  was 
the  same  as  the  present  statute,  and  if  that 
decision  has  not  been  subsequently  modi- 
tied.  The  statute  up<»  which  that  case  was 
based  is  general  in  Its  terms,  while  the  pres- 
ent statute  Is  specific  and  definite,  and  pro- 
vides in  express  language  when  a  dismis- 
sal will  work  a  bar  and  when  it  will  noL  The 
difference  in  language  in  the  two  statutes  is 
such  that  the  holding  in  that  case  would  not 
now  be  controlling. 

In  State  v.  Campbell,  40  Wash.  480,  82  Pnc. 
752,  while  the  Durbin  Case  is  not  expressly 
overruled  a  doctrine  is  announced  which  la 
out  of  harmony  with  the  holding  in  that  case. 
It  was  there  said : 

"But  it  will  not  do  to  lay  down  a  rule  to  the 
effect  that,  in  a  case  where,  through  inadvert- 
ance  or  misinformation  of  a  prosecuting  offiper, 
a  defendant  has  been  charged  with  a  misde- 
meanor— for  instance,  an  assault  and  battery-^ 
and  it  afterwards  eventuates  that  the  actual 
crime  committed  was  that  of  an  assault  «-ith 
intent  to  commit  murder,  or  even  murder,  the 
law  must  be  content  with  punishing  the  defend- 
ant for  the  crime  of  assault  and  battery  or  al- 
low him  to  escape  punishment  altogether,  by 
reason  of  the  inability  of  the  state  to  dismiss 
the  action  for  assault  and  battery  and  indict 
for  the  greater  offense.  Such  a  determination 
by  a  court  would  surely  he  the  cloeging,  instead 
of  the  lubricating,  of  the  wheels  of  Justice." 

Our  attention  has  been  called  to  section 
2810,  Rem.  A  Bal.  Oode,  where  It  Is  provided 
that  whenever  a  defendant  shall  be  acquitted 
or  convicted  upon  an  indictment  or  informa- 
tion charging  a  crime  consisting  of  dllTerent 
degrees,  he  cannot  be  proceeded  against  or 
tried  for  the  same  crime  in  another  degree. 
This  obviously  applies  to  an  acquittal  or  con- 
viction after  a  trial  upon  the  merits,  and 
does  not  apply  to  a  case  which  has  been  dis- 
missed prior  to  trial. 

The  Judgment  will  be  affirmed. 

MORRIS,  0.  J.,  and  HOLCOMB,  BAITS- 
MAN,  and  PARKEIt,  JJ.,  concmr. 
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MARTIN   T.    EWING.      (No.    18881.) 

(Snpreme  Ooart  of  Washinston.    Auk.  16, 
1916.) 

1.  Action  «=>64  —  ^bsonai.  Sebticb  be- 
roBB  Prepakation  of  Oouplaint. 

Under  Rem.  &  BaL  Oode,  §|  220-2^,  re- 
gairinx  a  copy  of  the  oomplaint  to  be  serred 
with  the  summons  or  filed  with  the  clerk  with- 
in five  days  after  service  of  the  summons,  ju- 
risdiction ia  ac<^uired  by  service  of  a  summons 
before  preparation  of  the  complaint  and  two 
days  before  filing  it 

[Ed.  Note.— B^or  other  cases,  see  Action,  Cent 
Di£.    Si   726-734;    Dec.  Dig.   «=964.} 

2.  Pbocess    ^=a(»— VALininr— Time    oi*    Is- 

SUANCB. 

Tbe  Legislature  may  provide  for  the  com- 
mencement of  an  action  by  service  of  a  summons 
before  tbe  complaint  is  prepared. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  Si  71-75;  Dec.  Dig.  <8=»63.] 

Department  1.  Appeal  from  Superior 
Cwirt  King  County;    John  S.  Jnrey,  Judge. 

Action  by  Harrison  B.  Martin  against  Levi 
E.  E}v\ing.  From  a  Judgment  quashing  the 
attempted  service  of  a  summons,  plaintifr 
appeals.    Reversed  and  remanded. 

Harrison  B.  Martin  and  Howard  H. 
Startzman,  botb  of  Seattle,  for  appellant 
Hughes,  McMlcken,  Dovell  &  Ramsey,  of  Se- 
attle, for  respondent 

MOUNT,  J.  On  November  10,  1915,  Levi 
E.  Uwlng,  a  resident  of  tbe  dty  of  Cleveland, 
Ohio,  was  temporarily  In  the  dty  of  Seattle. 
On  that  day  he  was  served  with  a  summons, 
wblcb,  omitting  tbe  formal  parts.  Is  as  fol- 
lows: 

"Yon  are  hereby  summoned  to  appear  within 
twenty  days  after  sei-vice  of  this  summons  upon 
you,  exclusive  of  the  day  of  service,  and  defend 
the  above-entitled  action  in  tbe  court  aforesaid, 
and  answer  the  complaint  of  the  plaintiff  and 
serve  a  copy  of  your  answer  or  other  pleadings 
upon  the  undersigned  attorney  for  plaintiff  at 
bis  address  below  stated;  and  in  case  of  your 
failure  so  to  do,  judgment  will  be  rendered 
against  you  according  to  the  demand  of  the 
complaint  whidi  will  be  filed  with  tbe  clerk  of 
said  court 

Then  follows  the  signature  and  address  of 
the  attorney  for  the  plaintiff. 

On  the  next  day  a  representative  of  Mr. 
Ewing  called  upon  the  attorney  for  the  plaln- 
tUT  and  requested  Information  as  to  the  na- 
ture of  the  action  on  account  of  which  the 
summons  was  served,  and  asked  for  an  In- 
spection of  the  plaintiff's  complaint.  In  an- 
swer to  these  inquiries  It  was  stated  that  no 
complaint  bad  been  prepared.  On  the  12th 
day  of  November,  1915,  a  complaint  was 
verified  by  the  plaintiff  and  filed  in  the  su- 
perior court  Tbe  defendant  afterwards,  ap- 
pearing specially,  moved  to  quash  the  sum- 
mons and  tbe  service  thereof,  on  the  ground 
that  at  the  time  of  the  Issuance  and  service 
of  the  summons  on  November  10th,  no  com- 
plaint bad  been  prepared  or  'was  In  existence. 
Upon  a  showing  of  the  facts  above  stated 
tbe  superior  court  granted  the  defendant's 
motion  to  quash,  and  entered  an  order  to 


that  effect  Tbe  plaintiff  has  appealed  from 
that  Judgment 

The  statute  (R«n.  &  Bal.  Code,  f  220)  pro- 
vides: 

"Civil  actions  In  the  several  superior  courts 
of  this  state  shaU  be  commenced  by  the  service 
of  a  summons,  as  hereinafter  provided,  or  by  fil- 
ing a  complaint  with  the  county  clerk  as  clerk 
of  the  court:  Provided,  that  unless  service  has 
been  had  on  the  defendant  prior  to  tbe  filing 
of  the  complaint,  the  plaintiff  shall  cause  one 
or  more  of  the  defendants  to  be  served  person- 
ally, or  commence  service  by  publication  within 
ninety  days  from  the  date  of  filing  the  com- 
plaint" 

Section  221  provides: 

"Tbe  summons  most  be  subscribed  bv  the 
plaintiff  or  bis  attorney,  and  directed  to  the  de- 
fendant requiring  him  to  answer  the  complaint, 
and  serve  a  copy  of  his  answer  on  the  person 
whose  name  is  subscribed  to  the  summons,  at 
a  place  within  the  state  therein  specified  in 
which  there  is  a  post  office,  within  twenty  days 
after  the  service  of  the  summons,  exclusive  of 
the  day  of  service." 

Section  222  provides  for  the  contents  of  the 
summons  as  follows: 

"The  summons  shall  also  contain,— 

"(1)  Tbo  title  of  the  cause,  specifying  the 
name  of  the  court  in  which  the  action  is 
brought,  the  name  of  the  county  designated  by 
the  plaintiff  as  the  place  of  trial,  and  the  names 
of  tne  parties  to  the  action,  plaintiff  and  de- 
fendant 

"(2)  A  direction  to  the  defendants  summoning 
them  to  appear  within  twenty  days  after  service 
of  the  summons,  exclusive  of  the  day  of  service, 
and  defend  the  action. 

"(3)  A  notice  that  in  case  of  failure  so  to  do, 
judgment  will  be  rendered  against  them,  ac- 
cording to  tbe  demand  of  the  complaint  It 
shall  be  subscribed  by  the  plaintiff,  or  his  at- 
torney, with  the  addition  of  his  post  office  ad- 
dress, at  which  the  papers  in  the  action  may  be 
served  on  him  by  mail.  There  may,  at  the  op- 
tion of  the  plaintiff,  be  added  at  the  foot,  when 
the  complaint  is  not  served  with  the  summons, 
and  the  only  relief  sought  is  the  recovery  of 
the  money,  whether  unon  tort  or  contract,  a 
brief  notice  snocifying  the  sum  to  be  demanded 
by  the  complaint" 

Section  223  provides  the  form  of  tbe  sum- 
mons. 
Section  224  provides  as  follows: 
"A  copy  of  the  complaint  must  be  served  up- 
on the  defendant  with  tbe  summons  unless  the 
complaint  itself  be  filed  in  the  office  of  the  olerk 
of  the  superior  court  of  the  county  in  which 
the  action  is  commenced  within  five  days  after 
service  of  such  summons.  In  wliich  case  the  serv- 
ice of  tbe  copy  may  be  omitted;  but  the  sum- 
mons in  such  case  must  notify  tbe  defendant 
that  tbe  complaint  will  be  filed  widi  the  clerk 
of  said  court;  and  if  the  defendant  appear 
within  ten  days  after  the  service  of  the  sum- 
mons, the  plnintiff  must  serve  n  copy  of  the 
complaint  on  r.)ie  defendant  or  his  attorney  with- 
in ten  days  after  the  notice  of  such  appearance, 
and  the  defendant  shall  have  at  least  ten  days 
thereafter  to  answer  the  same;  and  no  judg- 
ment shall  be  entered  against  him  for  want  of 
an  answer  in  such  case  till  the  expiration  of 
the  time." 

[1]  It  is  tbe  contention  of  tbe  respondent 
that  before  a  sumraons  can  be  issued  there 
must  be  a  complaint  in  existence.  Tbe  stat- 
ute does  not  so  provide.  It  provides  for  tbe 
seiTlce  of  a  summons,  and  that  a  complaint 
must  be  filed  within  five  days  thereafter. 
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Yalld  ^rvloe  depends  upon  the  statute, 
and  not  upon  a  cause  of  action  stated  In  writ- 
ing and  filed,  lliete  may  be  a  good  service 
and  no  cause  of  action,  or  a  good  cause  of 
action  and  no  service.  Botb  must  erist  to 
give  the  court  Jurisdiction  to  render  a  Judg- 
ment against  the  defendant  Jurisdiction  of 
the  person  of  a  defendant  Is  obtained  from 
the  notice  and  service  thereof  upon  him. 
Jurisdiction  of  the  subject-matter  Is  obtain- 
ed from  the  facts  stated  in  the  complaint 
when  filed  as  required  by  statute.  The  serv- 
ice of  the  notice  In  the  case  compiled  with 
the  statute  and,  if  the  complaint  vfTaaa  filed 
states  facts  sufficient,  titte  court  has  Juris- 
diction botti  of  the  person  and  of  the  subject- 
matter.  No  question  is  made  as  to  the  sof- 
fldency  of  the  allegations  of  the  complaint, 
wlilcb  was  filed  within  the  time  required. 
It  isr  simply  contended  that  a  written  verified 
complaint  was  not  in  existence  at  the  time 
service  of  the  summons  was  made.  The 
statute  does  not  require  that  the  complaint 
shall  be  written  or  verified  or  filed  before 
service  of  the  summons.  It  requires  that  a 
formal  complaint  be  filed  within  five  days 
after  service  of  the  summons. 

In  this  case  the  summons  was  served  up- 
on the  defendant  on  the  10th  day  of  Novem- 
ber, 1015.  On  November  12th,  and  within 
five  days,  the  complaint  was  verified  and 
filed.  It  seems  too  plain  for  argument,  there- 
fore, that  the  court  had  Jurisdiction  both  of 
the  subject-matter  and  of  the  person  of  the 
defendant  when  the  motion  to  quash  was 
made. 

[2]  An  Instructive  argument  Is  made  by 
the  respondent  upon  the  history  of  pleadings 
under  the  common  law  and  under  former 
statutes  of  this  and  other  states.  While  this 
argument  is  engaging,  no  contention  is  made 
that  the  lieglslature  is  not  authorized  to 
pass  a  law  providing  that  acticms  may  be 
begun  by  the  service  of  a  summons  without 
the  onnplaint  being  verified  or  filed.  We 
are  satisfied  the  Legislature  has  power  to 
provide  for  the  commencement  of  an  action 
by  notice  or  summons,  and  to  provide  for  the 
filing  of  the  complaint  thereafter.  For  these 
reasons  we  are  convinced  that  the  trial  court 
erred  in  quashing  the  summons. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

MORRIS,  C.  J.,  and  FUIiLBBTON  and 
IDLUS,  JJ.,  concur. 


SHASEB  et  ox.  T.  CITT  OF  OLTMPIA  et  aL 

<No.  13886.) 

(Supreme  Coxat  of  Washington.     Aug.  14, 

1918.) 

MxmiOIFAI.   OOBPOBATIONB   «=>488,    489(5)  — 

Public  Impbovkmbwtb— AswcBHifwwT  Roix 

—Objection— Statute. 
Xiocnl   Improvement   Code   (Iiawa   1911,   p. 
455,  i  23),  providing  that  whenever  any  assess- 


ment roll  for  local  improvements  shall  have 
been  CDofirmed  the  regularity  and  validity  of 
the  proceedings  relating  to  such  improvement 
9nd  to  the  assessment  therefor,  incladisg  the 
confirmation  thereof,  shall  be  conclusive  npcm 
all  parties,  and  cannot  be  contested  by  one  not 
filing  written  objections  to  the  roll,  and  not 
appealing  from  the  eonfirmation,  applies  to  an 
assessment  r<dl  made  and  oonfirmed  subseQ^aent 
to  the  time  when  it  took  effect,  though  in  a 
proceeding  initiated  before  its  passage,  so  that 
an  owner  who  filed  no  objection  to  the  roll  could 
not  theireafter,  by  an  independeot  action  in 
equity,  have  the  roll  adjudged  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1151>  1152;  Dec 
Dig.  «=>488,  489(5).] 

Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  D.  F.  Wright, 
Judge. 

Suit  by  Scott  Shaser  and  wife  against  the 
City  of  Olympla  and  others  to  have  an  as- 
sessment roll  for  a  local  improvement  ad- 
Judged  to  be  null  and  void.  Judgment  for 
defendants,  dismissing  the  action,  and  plain- 
tiffs appeaL    Aflirmed. 

Chas.  D.  King,  of  Olympla,  for  appellants. 
Thos.  M.  Vance,  Troy  &  Stordevaut,  and 
Geo.  B.  Bigelow,  all  of  Olympla,  for  respond- 
ents. 

MAIN,  J.  By  this  action  It  was  sought  to 
have  an  assessment  roll  for  a  local  improve- 
ment adjudged  to  be  null  and  void.  To  the 
amended  complaint  a  demurrer  was  inter- 
posed and  by  the  trial  court  sustained.  The 
plalntltrs  declined  to  plead  further  and  elect- 
ed tb  stand  upon  the  amended  complaint.  A 
Judgment  was  entered  dismissing  the  action. 
From  this  Judgment  the  plaintUfs  appeaL 

The  amended  complaint  Is  long  and  con- 
tains a  somewhat  comprehensive  history  of 
the  Improvement  from  its  Initiation  to  the 
time  the  present  action  was  Instituted.  It 
will  be  unnecessary  here  to  set  forth  io  de- 
tail all  the  facts  as  they  appear  In  the 
amended  complaint.  It  therein  appears  that 
the  improvement,  whldi  was  that  of  the 
construction  of  a  trunk  sewer,  was  initiated 
during  the  year  1910.  The  assessment  roll 
for  this  Improvement  was  prepared  subse- 
quent to  the  4th  day  of  March,  1915,  and 
was  confirmed  by  the  dty  council  on  the 
19th  day  of  May,  1915.  No  objections  to  the 
roll  were  filed  with  the  dty  coimcll  prior 
to  Its  confirmation,  althou^  notice  was  pub- 
lished to  the  effect  that  the  dty  council 
would  consider  objections  to  the  roll  on  the 
19th  day  of  May,  1915. 

It  should  be  observed  that  this  is  an  in- 
dependent action  in  equity  seeking  the  an- 
niillment  of  the  assessment  roll,  and  is  not 
a  case  where  a  property  owner  or  owners 
bad  filed  objections  to  the  roll  with  the  dty 
coundl,  and  from  the  confirmation  of  the 
same  appeal  to  the  superior  court,  and  In 
turn  if  the  superior  court  should  enter  a 
Judgment  confirming  the  roll,  appeal  to  this 
court. 
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Section  23  of  tbe  Local  ImprovernQnt  Code 
(Laws  1911,  c.  98)  Is  as  follows: 

"Whenever  any  assessment  roll  for  local  im- 
proTements  shall  have  been  confirmed  by  the 
cooncil  or  other  legislative  body  of  such  city 
or  town  aa  herein  provided,  the  regularity,  va- 
lidity and  correctness  of  the  proceedings  relat- 
ing to  such  improvement,  and  to  the  assess- 
ment therefor,  including  the  action  of  the  coun- 
cil upon  such  assessment  roll  and  the  confirma- 
tion thereof,  shall  be  conclusive  in  all  things 
upon  all  parties,  and  cannot  in  any  manner  be 
contested  or  questioned  in  any  proceedings  what- 
soever by  any  person  not  filing  written  objec- 
tions to  such  roll  in  the  manner  and  within 
the  time  provided  in  this  act,  and  not  appealing 
from  the  action  of  the  council  in  connrming 
such  assessment  roll  in  the  manner  and  within 
the  time  in  this  act  provided.  No  proceeding  of 
any  kind  shall  be  commenced  or  prosecuted  for 
the  purpose  of  defeating  or  contestinf;  any  such 
assessment,  or  the  sale  of  any  property  to  pay 
such  assessment,  or  any  certificate  of  delin- 
qnency  issued  therefor,  or  the  foreclosure  of 
any  lien  issued  Uierefor:  Provided  that  this  sec- 
tion shall  not  be  construed  as  prohibiting  the 
bringing  of  injunction  proceedings  to  prevent 
the  sale  of  any  real  estate  upon  the  grounds 
(1)  that  the  property  about  to  De  sold  does  not 
appear  upon  the  assessment  roll,  or  (2)  that  said 
assessment  has  been  paid." 

It  is  not  claimed  that  the  facts  In  this 
case  bring  It  within  either  of  the  dauseg 
specified  In  the  proviso  which  authorize  an 
Independent  proceeding.  Even  though  the 
Improvement  was  initiated  prior  to  the  pas- 
sage of  this  law,  th6  assessment  roll  being 
made  and  confirmed  subsequent  to  the  time 
when  the  law  took  effect,  is  governed  by  its 
pro^islons.  This  is  distinctly  held  In  the 
case  of  In  re  Local  Improvement  Sewer 
District  No.  1,  84  Wash.  565,  14T  Pac.  199. 
In  that  case  a  local  Improvement,  the  con- 
struction of  sewers  upon  certain  streets  In 
the  city  of  Chchalls,  was  initiated  and  the 
contract  let  for  the  same  prior  to  the  time 
when  the  Local  Improvement  Code  went  Into 
effect  The  assessment  roll  for  that  Im- 
provement was  prepared  and  confirmed  snb- 
seqnent  to  the  time  when  the  law  became 
operative.  Belatlve  to  the  right  of  prop- 
erty owners  whose  property  had  been  In- 
cluded in  the  assessment  to  appeal  from  the 
decision  of  the  city  council  confirming  the 
roll  and  the  necessity  for  procedure.  It  was 
said: 

"We  conclude  that  Summersett  and  others 
not  only  had  the  right  at  appeal  from  the  deci- 
sion of  the  city  council  confirming  this  assess- 
ment roU,  but  that  they  were  by  law  required 
to  so  appeal  or  abide  the  decision  of  the  council 
as  final  against  them."  - 

We  think  the  remedy  available  to  the  ap- 
pellants was  to  file  objections  to  the  assess- 
ment roll,  and  In  the  event  of  an  adverse 
decision  of  the  city  conndl,  to  follow  the 
procedure  provided  for  In  the  Local  Improve- 
ment Code.  Not  having  follovyed  this  rem- 
edy, they  cannot  now  be  heard  to  complain 
by  an, Independent  action  In  equity. 

Whether  an  independent  action  In  equity 
would  lie  if  the  dty  had  proceeded  without 
power,  or  If  there  were  fraud  inhering  In  the 


roll,  it  is  not  necessary  here  to  determine. 
There  is  no  dalm  of  lack  of  power;  and  the 
facts  stated  In  the  amended  complaint  do 
not  Bbovr  fraud. 
The  Judgment  will  be  afilrmed. 

MORRIS,  a  J.,  and  HOLCOMB,  BAUS- 
HAN,  and  PARKER,  JJ.,  concur. 


WOODWORTH  T.   SCHOOL  DIST.  NO.  2, 

STEVENS  OOUNTT,  et  aL    (No.  1S028.) 

(Supreme  Court  of  Washington.     Aug,  14, 

1916.) 

1.  Pbircipai,  and  Agent  «=3l24(3)— Soopk 
OF  AcTflOBrrr— ^uESTioif  fob  Jubt. 

A  schocd  district  having  purchased  a  clock 
from"  the  seller's  agent,  held,  that  the  court 
could  not  say  oa  a  matter  of  law  that  the  agent 
bad  no  apparent  authority  to  receive  warrants 
in  payment. 

[Ed.  Note.— ror  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  8  724;  Dec  Dig.  <s=>124(3).] 

2.  Pbincipai.  ahd  Aobnt  «=9l06(9)— Autuob- 

ITT  OF  AOBira>— POWZS  TO  CSOLLBCT. 

While  as  a  general  rule  the  collecting  pow- 
er of  an  agent  is  limited  to  recriving  legal  ten- 
der, he  may  in  collecting  from  a  school  district 
accept  warrants  of  such  district. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {{  BOZSOS;  Dm.  Dig.  <»» 
105(9).] 

3.  Pbincifal  Ain>  Aobnt  «s»22(8),  122(1)— 
Pboof  of  Authobitt  —  Stateuxnts  ot 
Aobnt— ADMiBBiBiLrTT. 

Neither  the  fact  of  aecncr  nor  the  scope  «t 
authority  can  be  established  t>y  declarations  of 
the  agent  in  the  absence  of  ue  principal,  nor 
does  the  faot  that  the  agency  is  admitted  for 
One  purpose  make  the  agenrs  admissions  not 
known  to  or  acquiesced  in  by  the  principal  ad- 
missihle  t»  show  scope  of  agency. 

lEd.  Note<— ITor  other  case%  see  Principal  and 
Agent,  Cent.  Dig.  ${  40,  416,  418;  Dec.  Dig. 
<S=>22(3),  ,122(l).l . 

4.  Evidbncb     ^±9242(1)  —  Adkissions      of 

AGBRT— A  Din  SSIBILTTT. 

Declarations  of  an  agent  not  authorieed  to 
hind  tbe  ptincip^.  as  to  the  scope  of  another 
agent's  authority,  are  not  admissible. 
;  [Ed.    Note. — For  other  cases,    see   Evidence, 
Cent  Dig.  {81(3;  Dec.  Dig.  .<Ssa042(l).] 

5.  Pbingipai.  Apa  Aobnt  ®=3 194(2)— Actions 
—Instruction. 

Where  the  alleged  agent  did  not  have  pos- 
session of  tlie  property  at  the  time  the  sale 
was  made  and  when  it  was  shipped  it  was  billed 
to  the  purchaser  and  not  to  the  agent  it  is  im- 
proper to  instruct  that  where  an  agent  has  ex- 
clusive possession  (rf  property  with  authority  to 
sell^  a  purchaser  from  him  could  rely  on  Us 
having  authority  to  receive  payment 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  728,  729;  Dec.  Dig.  <Ses> 
194(2).] 

6.  Pbincipai.  and  Aoknt  «3>178(^  —  Con- 
tracts WITH  Thibd  Pbbsons— Actions— 
Evidence. 

Evidence  heU  insuffident  to  show  acquiea- 
cenoe  in  or  ratification  of  the  agent's  aota  -in 
accepting  payment  for  goods  sold  by  the  prin- 
dpal. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent  Cent  Dig.  i  661 ;   Dec.  Dig.  «=»li73(3).] 

7.  Pbincipal  and  Agent  <dBa»i37(l),  175C^— 

"UATIFIC^TION"- "BSTOPPKI.." 

Ratification  and  estoppel  are,  not  equivalent 

terms,  the  first  being  retroactive  and  validating 
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nil  of  the  act  Involved,  and  the  second  extending 
only  to  ao  much  of  the  act  as  is  affected  by  the 
OHiduct  working  the  estoppel. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  ||§  492,  494,  667  ;  Dec 
Dig.  <S=»137(1),  175{3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel;  Ratifica- 
tion.] 

8.  Pbincifal   and    Aoent   4s»147(2)— Scopk 

OF  AVTaOBITT— STATEIOCNTS  OP  AOBNTS. 
Persons  who  deal  with  an  agent  cannot  rely 
on  his  representations  as  to  the  extent  of  his 
authority  nor  assnme  the  existence  of  author- 
ity but  whether  the  agency  is  general  or  spe- 
cial they  must  make  inquiry  and  use  all  proper 
diligence  to  learn  the  scope  of  authority,  and  if 
the^  fail  so  to  do  they  deal  with  the  agent  at 
their  peril. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  520,  5S1,  633;  Dec.  Dig. 
«=9l47{2).] 

9.  Pbincipai,  and  Aqent  «=»119(1)— Scope 
OF  Authority— BuBDKN  of  Pboof. 

The  burden  of  proving  the  scope  of  the 
agent's  apparent  authority  is  upon  persons  deal- 
ing with  him. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent.  Die.  M  391,  893,  898,  M9,  401 ; 
Dec.  Dig.  «=>ll9a).] 

10.  Pbincipai,  and  Aoent  *»105(4)— Scope 
of  Avthobitt— -Poweb  to  Coijjkct. 

An  agent  employed  to  make  sales  on  credit 
is  not  authorized  subsequently  to  collect  the 
price  in  the  name  of  the  principal,  nor  will  pay- 
ment to  him  discharge  the  purchaser  in  the  ab- 
sence of  showing  of  authonty  in  the  agent  oth- 
er than  that  necessarily  implied  in  mere  power 
to  make  sales. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  H  301,  374;  Dec.  Dig. 
<8=al06(4).) 

11.  Pbincipal  and  Agent  «=»105(4)— Sales 
Agents— Scope  of  Authokity— Poweb  to 
Collect. 

The  fact  that  an  agent  by  Whom  property  is 
sold  has  possession  of  the  bill  or  account  for 
such  goods,  does  not  authorize  the  purchaser 
to  make  paiyment  to  him. 

(Ed.  Note.— For  other  eaaen,  see  Principal 
and  Agent,  Cent  Dig.  |g  301,  374;  Dec.  Dig. 
*=105(4).] 

Holcomb  and  Chadwick,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County;  W.  H.  Jackson,  Judge. 

Separate  actions  by  R.  P.  Woodworth 
against  School  District  No.  2,  Stevens  Coun- 
ty, and  against  Union  High  School  District 
Na  8.  Consolidated  for  trial.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded. 

O.  C.  Moore,  of  Spokane,  for  appellant. 
Howard  W.  Stull,  John  B.  Slater,  J.  A.  Roch- 
ford,  and  F.  Leo  Grlnstead,  all  of  CoMlle, 
for  respondents. 

MAIN,  J.  The  plaintiff,  as  assignee  for 
collection  of  the  Self-Winding  Clock  Com- 
pany, brought  two  actions  in  the  superior 
court  for  Stevens  county,  one  against  school 
district  No.  2,  and  tlie  other  against  Union 
high  school  district  No.  3.  The  purpose  .of 
these  actions  was  to  recover  the  purchase 
price  of  certain   clocks,   and  the  necessary 


equipment,  which  had  been  furnished  to  the 
districts  by  the  Self -Winding  Clock  Company. 
After  the  issues  were  framed  tbe  two  actions 
were  consolidated  and  tried  in  the  superior 
court  as  one  action.  Tbe  Jury's  verdict  was 
in  favor  of  the  school  districts.  From  the 
judgment  entered  upon  this  verdict  the  appeal 
is  prosecuted. 

Tbe  facts,  so  far  as  necessary  to  an  under- 
standing of  the  questions  here  presented,  may 
be  summarized  as  follows:  The  Self -Winding 
Clock  Comitany  was  engaged  in  the  manufac- 
ture of  clocks  intended  for  use  in  school  build- 
ings, and  for  other  similar  purposes.  The  fac- 
tory and  head  office  of  this  company  was  locat- 
ed in  Brooklyn,  N.  Y.  On  or  about  April  S, 
1910,  one  J.  A.  Jansson  opened  an  office  in  San 
Francisco,  Cal.,  as  the  Padflc  Coast  repre- 
sentative of  tbe  dock  company.  The  scope 
of  the  power  and  authority  to  be  exercised 
by  Jansson  as  such  representative  was  set 
forth  in  a  typewritten  memorandum,  deliver- 
ed to  him  by  the  company.  In  this  memoran- 
dum he  was  authorized  to  have  suitable 
letter  head  stationery  prepared,  with  his 
name  In  tbe  margin  as  "Sales  Representative 
of  This  Company."  It  was  expressly  provid- 
ed in  the  memorandum  that  Jansson  should 
not  make  any  collection  of  past-due  accounts, 
except  upon  special  written  or  telegraphic 
request  of  the  clock  company. 

In  pursuance  of  the  authority  given  him  by 
this  memorandum,  Jansson  caused  letter  head 
stationery  to  be  printed  upon  which  bis 
name  appeared  as  "Padflc  Coast  Representa- 
tive." 

On  March  27,  1911,  Jansson  sold  to  the 
school  districts  above  mentioned  the  clocks 
and  equipment  for  the  purchase  price  of 
which  this  action  was  brought  The  sales 
were  reported  to  the  home  office  in  Brooklyn, 
N.  Y.  An  acknowledgment  from  that  office 
was  sent  direct  to  the  school  districts.  S<xne 
time  during  the  summer  of  the  year  1911, 
Jansson  installed  the  clocks  In  the  buildings 
for  which  they  had  been  purchased.  In  mak- 
ing the  installation,  he  was  authorized  to  em- 
ploy labor,  and  make  such  local  purchases  of 
material  as  was  necessary,  and  pay  for  tbe 
same.  The  money  thus  disbursed  was  to  be 
reported  by  Jansson  in  hia  semimonthly  ex- 
p^ise  account  to  the  company,  and  thereupon 
he  would  be  repaid  the  money  so  expended. 

On  December  9,  1911,  school  district  war- 
rants were  issued,  payable  to  Jansson  for  the 
cost  of  the  clocks  and  tbe  installation.  On 
December  11,  1911,  these  warrants  were  pre- 
sented to  the  county  treasurer,  and  payment 
was  refused  for  want  of  funds.  Thereafter, 
the  exact  date  of  which  does  not  appear, 
Jansson  sold  the  warrants  to  the  bank  of 
Colville.  The  money  received  upon  the  war- 
rants was  not  remitted  to  tbe  clock  company, 
but  was  wrongfully  converted  by  Jansson  to 
his  own  use. 

On  May  27,  1912,  the  clock  company  wrote 
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a  letter,  addressed  to  tbe  clerk  of  one  of  the 
school  boards,  inquiring  why  the  material 
and  labor  furnished  in  connection  with  tbe 
clocks  and  program  system  bad  not  been  paid 
for.  This  was  the  first  communication  from 
the  home  office  to  the  district,  other  than  tbe 
acknowledgment  of  tbe  receipt  of  the  orders 
shortly  after  tbe  contract  was  made.  No  an- 
swer being  received  to  this  letter,  on  August 
28,  1912,  another  letter  was  addressed  to  the 
district.  After  this  letter  had  been  received, 
the  clock  company  was  Informed  that  the 
T^'arrants  bad  been  issued  and  delivered  to 
Jansson.  Tbe  warrants  were  paid  oo  April 
25,  1914.  Two  months  or  more  prior  to  this 
date  the  actions  against  the  school  district 
bad  been  instituted.  Some  further  mention 
of  the  facts  will  be  made  in  connection  with 
the  consideration  of  tbe  particular  points  to 
which  tbey  may  be  pertinent. 

There  are  thi-ee  general  anestions  for  deter- 
mination: First,  did  Jansson  have  apparent 
authority  as  agent  of  the  clock  company  to 
receive  the  warrants?  second,  was  there  er- 
ror in  tbe  admission  of  testimony  during  the 
trial?  and,  third,  did  the  trial  court  err  in 
tbe  instructions  given  or  the  requests  re- 
fused? 

[1]  I.  So  far  as  the  school  districts  were 
concerned,  they  were  Justified  in  dealing  viritb 
Jansson  within  what  was  tbe  scope  of  bis 
apparent  authority.  They  bad  no  knowledge 
of  the  limitation  placed  upon  his  authority 
by  the  clock  company  when  be  became  its 
Pacific  Coast  representative.  Tbe  letter  head 
stationery  ^hich  Jansson  used  In  corre- 
sponding with  tbe  districts  had  his  name 
printed  thereon  as  Pacific  Coast  representa- 
tive. Jansson  not  only  bad  the  power  to  sell 
clocks  and  equipment  but  the  installation 
was  under  his  direction  and  supervision.  In 
installing  the  clocks  he  was  authorized  to 
purchase  material  and  employ  labor  and  pay 
for  the  same,  which  in  tarn  was  to  be  charg- 
ed to  the  clock  company  in  his  expense  ac- 
count. In  the  letter  written  by  the  dock 
company  on  August  28, 1912,  fault  was  found 
with  the  district  because  it  had  not  answered 
tbe  previous  letter,  and  In  this  connection 
It  was  said: 

"Even  though  you  have  been  in  communication 
with  our  Mr.  Jansson  at  San  Frandsco  in  re- 
^rd  to  terms  of  settlement  we  think  you  should 
in  fairness  to  us,  make  response  direct  to  this 
offide  advisiDK  us  of  your  reasons  for  your  long 
delay  in  making  settlementa." 

This  letter,  even  though  written  after 
tbe  sales,  recognizes  tbe  right  of  the  dis- 
tricts to  negotiate  terms  of  settlement  with 
Jansson.  We  think  it  cannot  be  held  as  a 
matter  of  law  that  tbe  school  districts  were 
going  beyond  tbe  8coi>e  of  Jansson's  apparent 
authority  when  tbe  warrants  were  issued  and 
delivered  to  him.  Under  the  facts  stated,  the 
Jury  bad  a  right  to  find  that  Jansson  had 
apparent  authority  to  receive  the  warrants. 

[2]  Our  attention  bas  been  called  to  tbe 
general  rule  that  tbe  collecting  power  of  an 


agent  is  limited  to  bis  receiving  for  the 
debt  of  bis  principal  that  which  tbe  law  de- 
clares to  be  a  legal  tender,  or  which  by  com- 
mon consent  is  considered  and  treated  as 
money.  But  in  this  case  tbe  company  is  in 
no  sense  harmed  by  reason  of  the  fact  that 
tbe  warrants  were  issued  to  Jansson,  and 
by  him  subsequently  cashed  at  tbe  bank. 
Had  be  been  paid  cash  instead  of  being  given 
warrants,  ho  would  have  bad  an  equal  op- 
portunity to  embezzle  the  funds.  In  addi- 
tion to  this  the  legal  and  recognized  way  of 
school  dlsti-lcts  in  making  payments  is  by 
the  issuing  of  warrants.  Tbe  clock  com- 
pany, in  its  letter  under  date  of  February 
3,  1013,  which  authorized  one  Mitchell  to 
make  collection  of  the  account,  requested 
the  district  to  arrange  "to  give  Mr.  Mitchell 
a  warrant  in  settlement  of  this  account" 

[3]  II.  During  the  trial,  one  member  of 
the  school  board,  while  testifying  in  behalf 
of  the  districts,  was  permitted,  over  ob- 
jection, to  testify  to  certain  declarations  of 
Jansson  to  the  effect  that  be  was  authorized 
to  receive  and  receipt  for  moneys  on  be- 
half of  bis  principal,  tbe  clock  company.  In 
other  words,  tbe  declarations  of  Jansson  as 
to  tbe  scope  of  bis  power  and  authority  were 
received.  This  was  error.  Neither  tbe  fact 
of  agency,  nor  tbe  scope  of  the  agent's  au- 
thority, can  be  established  by  declarations  of 
tbe  alleged  agent  in  tbe  absence  of  the  prin- 
cipal. Tbe  fact  that  the  agency  may  be  ad- 
mitted for  one  purpose  does  not  make  the 
admissions  and  declarations  of  tbe  agent, 
which  are  not  known  to  or  acquiesced  in  by 
tbe  principal,  admissible  for  tbe  purpose  of 
establishing  tbe  scope  or  extent  of  his  au- 
thority. Western  Security  Co.  v.  Douglass, 
14  Wash.  215,  44  Pac.  257;  Gregory  v.  Loose, 
19  Wash.  599,  54  Pac.  33;  Allen  v.  Farmers' 
&  Merchants'  Bank,  76  Wash.  51,  135  Pac. 
621;  Bacon  ▼.  Johnson,  56  Mich.  182,  22  N. 
W.  276;  Chicago,  R.  L  &  P.  Ry.  Co.  v. 
Chlckasba  Nat.  Bank,  174  Fed.  923,  98  O. 
C.  A.  535;  1  Clark  &  Skyles,  Agency,  i  465. 

In  tbe  authority  last  dted,  the  rule  Is 
stated  thus: 

"Nothing  is  better  settled  than  the  rale  that 
the  admissions  and  declarations  of  an  alleged 
agent  or  of  an  agent,  not  known  to  and  ac- 
quiesced in  by  the  principal  or  alleged  principal, 
are  not  admissible  for  the  purpose,  either  of 
proving  the  fact  of  agency,  or  of  establishing 
the  nature  or  extent  of  his  authority.  To  hold 
otherwise  would  be  to  allow  a  person  to  estab- 
lish an  agency  for  another,  merely  by  holding 
himself  .out  as  agent,  or  to  allow  one  who  is 
the  agent  of  another  for  a  certain  purpose  to 
extend  his  anthority  by  bis  own  dticlarabons  or 
acts,  irrespective  d  the  acts  of  the  principal." 

In  tbe  case  of  Lemcke  v.  Funk  &  Co.,  78 
Wash.  460,  139  Pac.  234,  Ann.  Cas.  1915D, 
570,  the  general  rule  is  recognized.  It  was 
there  held,  however,  that  tbe  fact  of  agency 
having  been  established,  tbe  acts  and  declara- 
tions of  the  agent  were  admissible  on  the 
issue  as  to  whether  in  fact  he  so  held  himself 
out  and  did  make  tbe  contract  there  in  con- 
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troveray  as  the  contract  of  Ms  principal. 
The  holding  of  the  court  upon  the  qaestion 
presented  in  that  case  does  not  anthorize  the 
admission  In  evidence  of  the  declarations  of 
Jansson  for  the  purpose  of  establishing  the 
scope  and  extent  of  his  authority. 

[4]  It  is  also  claimed  that  another  witness 
was  permitted  to  testify,  over  objection,  that 
Mitchell,  who  came  to  ColvlUe  in  September, 
1913,  for  the  purpose  of  collecting  from  the 
school  districts  on  behalf  of  the  dock  com- 
pany, made  statements  relative  to  the  author- 
ity of  Jansson,  and  his  embezzlement  of  the 
money  belonging  to  the  clock  company.  Mit- 
chell, after  Jansson  had  absconded,  bad  been 
placed  temporarily  in  charge  of  the  San 
Francisco  ofBce.  From  the  record  In  this 
case  it  does  not  appear  that  Mitchell  had 
any  authority  to  bind  the  home  office  by 
statements  relative  to  the  authority  or  con- 
duct of  Jansson,  and,  consequently,  such  dec- 
larations were  not  properly  admissible. 

[B]  III.  The  trial  court  instructed  the  Jury 
that  where  an  agent  had  exclusive  possession 
of  property  of  his  principal,  >vlth  authority 
and  for  the  express  purpose  of  selling  it,  a 
purchaser  from  such  agent  would  have  a 
right  to  rely  upon  the  agent  having  author- 
ity to  receive  payment  therefor.  This  in- 
struction should  not  have  been  given.  Jan- 
sson did  not  have  possession  of  the  property 
at  the  time  the  sale  was  made;  and  when 
It  was  shipped  from  the  factory  it  was  billed, 
not  to  him,  but  direct  to  the  school  district. 
The  Instruction  is  not  applicable  to  the  facts 
in  this  case. 

[6]  The  court  also  instructed  the  Jury  that 
if  they  should  .find  from  the  evidence  that 
Jansson  had  no  authority  to  receive  payment 
at  the  time  payment  was  made,  yet  If  they 
found  that  subsequent  to  siich  payment  to 
Jansson,  the  Self-Winding  Clock  Company 
acquiesced  in  or  ratified  or  did  not  repudiate 
such  payment  after  having  knowledge  there- 
of, then  the  clock  company  was  estopped  to 
deny  the  authority  of  Jansson  to  receive  such 
payment.  There  Is  no  evidence  in  the  case 
upon  which  an  estoppel  can  be  predicated. 
While  the  clock  company  did  not  immediate- 
ly bring  actions  after  learning  that  the  war- 
rants-had been  delivered  to  Jansson,  and  by 
him  cashed  and  the  money  embezzled,  the 
school  districts  were  put  In  no  different  posi- 
tion than  they  would  have  been  had  the  ao- 
tioa»  beai  immediately  begun.  The  aetlfms 
were  begun  some  two  months  prior  to  the 
time  when  the  warrants  were  actually  paid 
by  the  districts.  The  clock  company  did  not, 
either  by  affirmative  or  negative  action,  In- 
duce the  district  to  act  or  refrain  from  act- 
ing In  the  matter,  and,  therefore,  there  could 
he  no  estoppel.  Daniel  t.  Gold  Hill  Mining 
Co.,  28  Wash.  411,  426,  68  Pac.  884;  Hughes 
V.  N.  Y.  Life  Ins.  Co.,  32  Wash.  1,  6,  72  Paa 
4S2;  Hurray  t.  Briggs,  29  Wash.  245,  259,  69 
Pac.  763. 

[7] 'The  instruction  as  given  falls  to  recog- 


nize the  distinction  between  ratification  and 
estoppel.  While  both  may  be  present  In  a 
given  case,  and  there  may  be  cases  in  which 
one  will  be  estopped  to  deny  that  he  has  rati- 
fied, yet  they  are  not  the  sam&  In  1  Hechem, 
Agency  (2d  Ed.)  {  349,  the  distinction  is 
clearly  pointed  out  as  follows: 

"Ratification,  moreover,  differs  from  estoppel. 
thoug:h  they  are  often  very  closely  associated. 
Estoppel  requires  that  the  party  alleging  it 
shall  have  aoae  BwnetUnK  or  onlitted  to  do 
something  in  reliance  upon  the  other  party's 
conduct,  by  which  he  will  now  be  prejudicod  if 
the  facts  are  shown  to  be  different  from  those 
upon  which  he  relied.  Ratification  require  no 
such  change  of  condition  or  prejudice;  if  the 
principal  ratifies,  the  other  part]r  ma;r  simply 
avail  himself  of  it.  As  soon  as  ratification  takea 
place,  the  act  stands  as  an  authorized  one,  and 
not  merely  as  one  whose  effect  the  prindpal  may 
be  estopped  to  deny.  If  there  be  ratification, 
there  is  no  occasion  to  resort  to  estoppel.  There 
may,  however,  be  cases  in  which  one  may  be 
estopped  to  deny  that  he  has  ratified. 

"The  difference  in  effect  nay  be  striking; 
ratification .  is  retroactive,  estoppel  operates  up- 
on that  done  after  the  act  and  in  reliance  upon 
it;  ratification  malces  the  whole  act  good  from 
the  beginning,  while  estoppel  may  only  extend 
to  so  much  as  can  be  shown  to  be  affected  by  the 
estopping  conduct" 

[I]  The  trial  court  was  requested  to  In- 
struct the  Jury  that  persons  who  deal  wltb 
an  agent  cannot  rely  upon  the  agent's  repre- 
sentations as  to  wliat  the  authority  Is,  nor 
can  they  assume  that  such  authority  exists, 
but  It  Is  their  duty,  whether  the  agency  be 
general  or  special,  to  make  inquiry,  and  use 
all  jHToper  diligence  to  ascertain  the  nature 
and  extent  of  such  authority;  and  U  tbey  do 
not  do  80,  they  deal  with  the  agoit  at  their 
peril;  and  If  the  authority  of  the  agent  is 
disputed,  the  burden  of  proof  is  upon  tliem 
to  prove  It.  This  loBtructioa  should  bare 
beeq  given. 

[I]  Under  tlie  authorities  alrave  cited,  the 
declarations  of  the  .agent  as  to  the  scope 
of  the  authority  were  Inadmissible,  and  the 
Jury  when  request  was  made  lAonld  hare 
been  told  that  it  was  the  duty  of  those  who 
dealt  with  the  agent  to  ascertain  the  nature 
and  extent  of  his  authority.  The  bnrden  of 
proving  the  acoite  :of  the  agenfs  apparent 
authority  was  upon  the  school  districts.  Mott 
Iron  Works  r.  Metrc^olitan  Bank,  79  Wash. 
294,  136  Pac.  86;  1  Meehem,  Agency  (2d  £kl.) 
§  743;   Claiit  &  Skyles,  Agency,  f '210. 

[10]  The  court  was  also  requested  to  In- 
struct the  Jury  that  an  agent  employed  to 
make  sales,  and  selling  on  credit.  Is  not  au- 
thorized to  subsequently  collect  the  price  in 
the  name  of  the  principal ;  and  payment  to 
him  will  not  discharge  the  purchaser  unless  he 
can  show  some  authority  In  the  agent  other 
than  that  necetearily  Implied  in. a  mere  pow- 
ier  to  make  sales.  This  instruction  also 
should  have  been  given  In  order  that  the  Jury 
might  be  advised  that  if  they  found  that 
Jansson  had  no  apparent  authority  other 
than  to  make  sales,  payment  to  him  would 
not  discharge  the  debt 
'    [11]  Another  instruction  requested  and  re- 
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fused  was  to  th«  effect  that  the  fact  tbat  an 
agent  by  whom  property  ^  sold  bas  posses- 
sion of  the  bin  or  account  for  such  goods  does 
not  anthorize  the  purchaser  to  make  payment 
to  him.  This  Instruction  embodied  a  cor- 
rect statement  of  the  law.  1  Mechem, 
Agency  (2d  Ed.)  {  804.  It  was  a  proper  In- 
struction to  give  In  this  case. 

The  Judgment  Is  reversed  and  the  cause 
remanded  for  a  new  trlaL 

MOUNT  and  PARKER,  JJ.,  concnr. 

HOLCOMB,  J.  I  concur  In  the  reason- 
ing and  conclusion  reached  In  i>aragraph 
1  of  the  majority  oidnion.  That,  it  seems 
to  me,  determines  the  entire  matter  and 
renders  most  of  the  reaamilng  and  all  of 
Che  conduaions  reached  In  the  subsequent 
paragraphs  of  the  opinion  Inconsistent  and 
the  matters  therein  discussed  errors  without 
prejudice.  Under  the  express  provisions  and 
the  spirit  of  our  Code  (section  1752,  Rem.  & 
BaL  Code),  requiring  ns  to  render  Judgment 
upon  the  merits,  disregarding  all  tedtnicali- 
tiea,  to  my  mind  the  merits  are  entirely  on 
the  side  of  zeqpondents  here*  no  substantial 
rights  of  appellant  were  so  violated  as  to 
Justify  a  reversal  of  the  Judgment,  and  the 
Judgment  should  stand  affirmed.  I  there- 
fore dissent 

CHADWICK,  J.  (dissenting).  There  being 
proof  of  agency  the  error  complained  of  was 
without   prejudice. 


STATB  ez  rd.  PROSEOUTINa  ATTORNBT 
OF  SPOKANE  COUNTY  v.  UNION  SAV. 
BANK  OP  SPOKANE.     (Na  1281TJ 
(Supreme  Court  of  Washington.    Aug.  16, 

1.  Mandahus  «=973(1)  —  Pbocekoinob  bt 
Pboskcutino  Attorney— Disobbtion— Stat- 
ute— "Mat." 
Under  Rem.  &  Bal.  Code,  {  1085,  providing 
that  on  information  in  the  nature  of  quo  war- 
runto  may  be  filed  by  the  prosecuting  attorney 
in  the  sujMrior  court  of  the  proper  county  upon 
his  own  relation  whenever  he  deems  it  bis  duty 
to  do  80,  or  shall  be  directed  by  Uie  court,  or  by 
any  other  competent  authority,  or  by  any  other 
person  on  his  own  relation  whenever  he  claims 
an  interest  in  the  franchise  or  corporation  which 
is  the  subject  of  the  information,  which  is  a 
remedial  statute  which  must  be  liberally  con- 
strued, it  is  not  a  matter  witliin  the  final  dis- 
cretion of  the  prosecuting  attorney  whether  he 
will  institute  a  quo  warranto  proceeding  to  in- 
9uire  by  what  authority  a  state  savings  banli 
IS  executing,  or  about  to  execute,  the  functions 
of  a  luknlcing  corporation,  as  the  word  "may"  U 
used,  not  in  the  permissive,  but  in  the  alterna- 
tive, seise,  BO  that  the  ultimate  discretion  is 
vested  in  ue  courts,  regardless  of  the  duty  or 
motive  of  the  prosecuting  attorney,  who  may  be 
compelled  by  mandamus  to  institute  such  pro- 
ceeding. 

[Ed.  Noteb— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {|  115>  186,  141-146, 140 ;  Dec.  Dig. 
«=>73(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 


2,  Mandamus   9=922— Fkoceedino — Intbbest 

OP  RELATOB— COMPETITOB. 

Under  such  provision,  the  court  may  pro- 
ceed either  sua  aponte,  or  upon  the  application 
of  any  citizen  and  taxpayer,  whether  ne  claims 
a  special  interest  or  not,  and  without  a  showing 
of  any  peculiar  oeraonal  interest  by  one  invok- 
ing the  power  of  the  court  to  direct  the  prose- 
cuting attorney  to  file  such  information  in  the 
nature  of  quo  warranto,  the  question  being 
whether  the  case  presented  is  extriusically  meri- 
torious and  not  what  parties  its  maintenance 
will  specially  benefit,  so  that  the  fact  that  the 
petitioner  was  an  attorney  for  certain  other 
banlu,  of  which  the  defendant  bank  proposing 
to  resume  banking  operations  after  it  had  ceased 
to  transact  a  banking  business  was  a  potential 
competitor,  was  no  ground  for  a  denial  of  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  64;    Dee.  Dig.  <^=>22.] 

3.  Mandamus  «=»172— Pboceedinq  by  Probe- 
cuTiNQ  Attobhey— Prima  Facie  Showing 

— SrATUTKi 

Rem.  &  Bal.  Code,  {  1034,  provides  that  an 
information  may  be  filed  against  any  corpora- 
tion doing  acts  amounting  to  a  surrender  or  for- 
feiture of  its  rights  as  a  corporation,  or  exer- 
cising powers  not  conferred  by  law,  and  section 
8  of  the  statute  governing  banking  corporations, 
cfCective  July  12,  1907,  as  amended  by  section  0 
of  Act  March  19,  1909  (Rem.  &  Bah  Code,  i 
3317),  provides  that  in  order  for  any  bank  with 
a  capital  stock  less  than  $100,000  in  cities  of 
over  50,000  population  to  avail  itself  of  privi- 
leges conferred  by  the  law,  it  must  have  I>een 
transacting  business  in  the  state  on  March  19, 
1009.  A  petition  of  a  citizen  and  taxpayer  for 
an  order  to  compel  the  prosecuting  attorney 
to  institute  a  proceeding  in  the  nature  of  quo 
warranto  to  inquire  by  what  authority  a  state 
savings  bank  was  about  to  exercise  the  functions 
of  a  banking  corporation  alleged  that  the  bank 
had  disposed  of  its  assets,  liquidated  his  liabili- 
ties, and  ceased  to  do  a  banking  business  in 
1906;  tbat  stockholders  then  surrendered  their 
stock,  and  that  the  bank  was  seeldng  to  reis- 
sue the  stock  to  others,  intending  to  replace  its 
capital  of  $26,()00  and  recommence  business  in 
a  state  of  over  50,000  population.  Held,  that 
whether  the  bank  was  transacting  business  with- 
in the  intent  of  the  act  could  not  be  tried  in  the 
mandamus  proceeding;  the  only  question  being 
whether  the  petition  made  a  prima  fade  show- 
ing thereol 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  381-385;  Dee.  Dig.  «3>172.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Petition  by  W.  S.  Gilbert,  a  dtlxen  and 
taxpayer  of  Spokane  County,  for  an  order  di- 
recting the  prosecuting  attorney  thereof  to 
Institute  proceedings  In  quo  warranto  against 
the  Union  Savings  Bank  of  Spokane.  From 
an  order  directing  him  to  institute  such  pro- 
ceeding, the  prosecuting  attorney  appeala. 
Order  affirmed. 

See,  also,  86  Wash.  48,  149  Pac.  327. 

Danson,  Williams  ft  Danaon,  Clyde  H.  Bel- 
knap, and  Geo.  D.  Lantz,  all  of  Spokane,  for 
appellant.  Smith  &  Mack  and  Hamblen  A 
Gtll>ert,  all  of  Spokane,  for  reap<»dent. 

ELLIS,  J.  W.  S.  Gilbert,  a  citizen  and 
taxpayer  of  Spokane  county,  filed  a  pebltloa 
in  the  superior  court  of  that  county,  praying 
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for  an  order  against  tbe  prosecatlng  attor- 
ney of  that  county,  directing  tliat  officer  to 
institute  in  his  official  capacity  tbe  necessa- 
ry proceedings  to  Inquire  by  wliat  authority 
the  Union  Savings  Bank,  a  corporation  or- 
ganized under  the  laws  of  this  state,  was 
exercising  or  about  to  exercise,  the  func- 
tions of  a  banking  corporation.  Accompany- 
ing the  petition  and  made  a  port  of  it  was 
a  proposed  information  in  the  nature  of  quo 
warranto,  which,  omitting  formal  parts,  was 
as  follows: 

"(1)  That  on  or  about  the  Slst  day  of  August, 
1900,  the  defendant.  Union  Savings  Bank  of 
Spokane,  was  organized  and  incorporated  under 
the  laws  of  the  state  of  Washingtmi,  with  a 
capital  stock  of  $26,000  for  the  purpose  of 
carrying  on  and  conducting  a  general  commer- 
cial banking  business  in  the  dty  and  county  of 
Spokane,  state   of  Washington. 

"(2)  That  after  the  organization  of  said  Union 
Savings  Bank  of  Spokane  as  aforesaid,  it  pro- 
ceeded to  do  business  as  a  bank  in  the  said  city 
and  county  of  Spokane,  state  of  Washington, 
until  some  time  during  the  year  1908,  at  which 
time  the  said  defendant  disposed  of  its  entire 
business  and  assets,  together  with  its  entire 
capital  and  good  will,  to  another  bank,  the  stock 
of  which  it  pnTchosed  for  its  own  stockholders 
with  defendant's  capital,  liquidated  and  dis- 
charged all  of  its  obligations  and  liabilities,  and 
entirely  ceased  to  transact  any  farther  business 
as  a  bank  or  at  all;  and  the  stockholders  there- 
in at  said  time  surrendered  to  said  bank,  their 
stock  certificates. 

"(3)  That  since  the  year  1908,  the  said  banr 
has  ceased  to  do  business  as  a  bank,  has  wholly 
and  entirely  abandoned  the  banking  business 
and  any  other  business,  and  its  stockholders, 
ever  since  the  year  1908,  have  had  no  intention 
of  carrying  out  the  purposes  for  which  said  bank 
was  organized  and  established. 

"(4)  That  the  said  defendant  has  wholly 
failed,  neglected,  and  refused  at  all  times  from 
and  after  it  ceased  to  do  business  as  above  al- 
leged, to  put  in  its  capital  stock  in  full,  in  cash 
as  required  by  law,  and  has  likewise  failed  and 
neglected  and  refused  to  pay  the  penalty  of  $100 
per  day  required  and  stipulated  by  law  to  be 
paid  by  reason  of  its  failure  to  comply^  with  the 
laws  of  the  state  of  Washington,  relative  to  the 
payment  of  its  capital  stock  in  full  in  cash. 

(6)  That  at  all  the  times  herein  mentioned, 
tbe  city  of  Spokane  has  had,  and  now  has,  more 
than  50,000  inhabitants. 

"(6)  That  said  defendant  is  now  about  to  re- 
sume business,  and  is  about  to  carry  on  a  bank- 
ing business  in  the  city  and  county  of  Spokane, 
state  of  Washington,  and  is  about  to  reissue  its 
old  stock  and  proccM  to  do  business  as  .i  bank, 
in  the  city  and  county  of  Spokane,  state  of 
Washington,  with  a  capital  and  capital  stock 
not  exceeding  $25,000,  and  without  payment  of 
any  of  the  penalty  due  from  it  to  the  state  of 
Wnshingtou,  on  account  of  its  failure  to  comply 
with  the  laws  of  the  state  of  Washington,  relat- 
ing to  banks. 

"(7)  That  said  defendant  has  surrendered  and 
forfeited  its  rights  and  privileges  as  a  corpota- 
tion,  dnd  its  right  to  do  business  as  a  bank 
in  the  city  and  county  of  Spokane,  state  of 
Washington,  and  is  exercising,  or  about  to  ex- 
ercise, powers  as  a  bank,  not  conferred  by  law. 

"Wherefore  plaintiff  prays  that  the  court 
enter  a  decree  forfeiting  all  the  rights  and 
privileges  of  the  defendant  herein  as  a  corpora- 
tion, adjudging  that  said  defendant  has  no  right 
or  authority  to  conduct  a  banking  business  in 
the  city  and  county  of  Spokane,  state  of  Wash- 
ington, or  at  all,  and  granting  such  other  and 
further  relief  to  plaintifi  as  may  be  appropriate 
in  the  premiqes. 


The  petitioner,  after  setting  out,  but  at 
much  greater  length,  all  of  the  facts  alleged 
in  this  proposed  Information,  alleges  4a  sub- 
stance, that  on  March  2,  1915,  acting  on  be- 
balf  of  several  bankers  of  Spokane,  be  laid 
before  the  prosecuting  attorney  aU  of  those 
facts,  offered  to  furnish  the  evidence  to  es- 
tablish such  facts,  and  requested  tbe  prose- 
cuting attorney  to  file  an  Information  in  the 
nature  of  quo  warranto  against  the  bank  for 
the  purpose  of  contesting  its  right  to  do 
business  as  a  bank  in  the  city  and  county  of 
Spokane,  bat  the  prosecuting  attorney,  with- 
out exercising  any  discretion,  refused  to  pro- 
ceed onless  first  directed  to  do  so  by  the 
state  bank  examiner  or  by  the  court ;  that  oa 
March  3,  1915,  petitioner  requested  tbe  state 
bank  examiner  to  direct  the  prosecuting  at- 
torney to  proceed  in  the  premises,  but  tiie 
bank  examiner,  without  investigation,  arbi- 
trarily refused,  and  still  refuses,  to  so  di- 
rect, taking  the  position  that  the  matter  is 
one  of  such  public  importance  that  it  should 
be  determined  by  the  courts ;  that  on  March 
11,  1915,  petitioner  presented  to  tbe  prose- 
cuting attorney  tbe  proposed  information 
above  set  out,  requesting  him  to  sign,  verify, 
and  file  the  same  and  on  behalf  of  tbe  state 
of  Wasblngton  to  inquire  into  tbe  right  of 
the  bank  to  do  business  as  a  bank  in  tbe 
city  and  county  of  Spokane,  and  again  of- 
fered to  produce  tbe  necessary  evidence  to 
substantiate  the  things  alleged  in  the  infor- 
mation, but  the  prosecuting  attorney,  with- 
out Inquiry  into  the  merits  of  the  informa- 
tion, arbitrarily  refused  to  sign,  verify,  and 
file  tbe  information,  and  again  refused,  and 
still  refuses,  to  proceed  in  any  manner 
against  tbe  bank. 

On  the  filing  of  tbe  petition  tbe  court 
made  a  show  cause  order,  a  copy  of  wblcb, 
with  a  copy  of  the  petition,  was  served  upon 
the  prosecuting  attorney,  who  answered,  ad- 
mitting the  aUegatioQS  of  the  petition  as  to 
the  organization  of  tbe  Union  Savings  Bank 
of  Spokane  in  1906  wltb  a  capital  stock  of 
only  $25,000;  that  it  continued  in  business 
until  November,  1908,  when  it  liquidated  Its 
obligations  and  ceased  to  transact  a  bank- 
ing business  until  about  Febroary  1,  1015; 
admitting  that  the  city  of  Spokane  has  more 
than  50,000  Inhabitants;  admitting  tbat  the 
liank  is  about  to  carry  on  a  banldng  busi- 
ness in  tliat  city  with  a  capital  stock  of 
$25,000  fully  paid ;  admitting  tbat  petitioner 
requested  the  prosecuting  attorney  to  file  au 
inforuii-.tion  in  the  nature  of  quo  warranto 
against  tbe  bank  as  alleged  In  the  petition ; 
denying  tbat  the  prosecuting  attorney  re- 
fused, without  consideration  or  investiga- 
tion, to  proceed  in  the  premises ;  and  alleg- 
ing that,  after  car^fuUy  .Investigatlag  the 
matter  and  ascertaining  titat  the  Attorney 
General  of  the  state  had  given  an  opinion 
that  the  Union  Savings  Bank  bad  not  for- 
feited its  charter  and  has  a  right  to  trana- , 
act  a  banking  basiness,  and  tbat  tlie  state 
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bank  examiner  had  given  permlBsIon  to  the 
bank  to  transact  a  banking  business,  the 
prosecuting  attorney,  being  ot  the  opinion 
that  no  legal  reason  exists  for  the  filing  of 
the  Information  requested,  refused,  and  still 
refuses,  to  sign  such  Information  or  to  pros- 
ecute the  proposed  proceeding  in  quo  war- 
ranto. 

The  matter  was  heard  by  the  court  on  the 
admissions  in  the  pleadings  and  on  affidavits. 
The  affidavits  of  W.  S.  Gilbert  and  M.  E. 
Mack  In  support  of  the  petition  were  to  the 
effect  that  the  prosecuting  attorney  did  not, 
In  any  manner,  investigate  the  facts  alleged 
in  the  petition,  and  that  he  stated  that  he 
did  not  care  to  investigate  the  facts  or  go 
into  the  law  of  the  case  unless  ordered  to 
proceed  either  by  the  state  bank  examiner  or 
by  the  court ;  that  he  did  not  wish  to  file  an 
information  on  his  own  motion  at  the  in- 
stance of  attorneys  for  other  banks,  because 
he  desired  to  remain  neutral,  but  that  If  or- 
dered to  do  so,  either  by  the  bank  examiner 
or  by  the  court,  he  would  be  glad  to  file  the 
information  and  prosecute  It  vigorously,  and 
Anally  refused  to  proceed  In  any  manner  un- 
less directed  to  do  so  by  the  court     ■ 

On  behalf  of  defendant  two  afSdavlta  were 
filed.  That  of  R.  J.  Danson,  one  of  t)ie  orig- 
inal Incorporators  of  the  bank,  states  that  at 
the  time  the  bank  ceased  business  in  lOOS 
it  Intended,  and  has  at  all  times  since  in- 
tended, to  resume  a  banking  -business,  and 
has  at  all  times  paid  its  corporate  license 
fees  to  the  state  of  Washington.  The  af- 
fidavit of  B.  W.  Edgington,  cashier  of  the  Se- 
curity State  Bank  of  Spokane,  successor  to 
Union  Savings  Bank  by  change  of  name, 
states  that  affiant  first  became  a  stockholder 
In  the  Union  Savings  Bank  about  the  lat  of 
March,  1916;  that  prior  thereto  he  furnish- 
ed the  stote  bank  examiner  with  the  records 
of  the  bank,  and  represented  to  the  exam- 
iner that  the  bank  was  incorporated  In  1906 
and  continued  in  business  nntU  1906,  when  it 
ceased  to  conduct  a  banking  business;  that 
it  had  paid  its  annual  license  fees  up  to 
date ;  that  affiant,  with  others,  desired  to  take 
over  the  stock  of  the  corporation,  replace  the 
capital,  change  its  name,  and  commence  busi- 
ness under  a  new  name,  with  new  stockhold- 
ers In  the  city  of  Spokane;  that  the  bank 
examiner  thereafter  sent  affiant  an  opinion 
of  the  Attorney  General,  contsilning  tbe  in- 
formation that  the  corporation  had  the  right 
to  do  business  in  the  dty  of  Spokane ;  that, 
relying  upon  such  opinion  and  the  permissitm 
of  the  state  bank  examiner,  affiant  and 
various  others  purchased  the  stock  of  the 
corporation  from  its  then  owners,  amended 
its  articles  of  incorporation  with  the  consent 
of  the  secretary  of  state,  purchased  fixtures, 
and  prepared  to  open  business,  and  were 
reaily  to  begin  business  with  the  entire  capi- 
tal stock  of  $25,000  Intact,  and  that  if  af- 
fiant and  his  associates  are  not  now  permit- 
ted to  continue  business,  Irreparable  Injury 


will  result ;  that  the  petitioner  OUbert  is  not 
a  stockholder,  nor  Interested  In  the  corpora- 
tion In  any  manner,  other  tlian  the  general 
public ;  that  he  is  not  a  creditor  of  the  cor- 
poration, but  Is  one  of  the  attorneys  for  cer- 
tain other  banks  of  which  this  bank,  if  per- 
mitted to  continue  in  business,  will  be  a 
competitor;  and  that  the  object  of  the  pe- 
titioner in  this  proceeding  is  to  suppre&s 
competltloa 

Upon  the  pleadings  and  these  affidavits 
the  court,  entered  an  order,  directing  the 
prosecuting  attorney  to  institute  proceedings 
In  quo  warranto  against  defendant  bank  sub- 
stantially as  .prayed  for  In  tlie  petition. 
Fron^  tbls  order  the  prosecuting  attorney  and 
Union  Savings  Bank  have  appealed.  The 
petitioner,  as  respondent,  moved  to  dismiss 
the  appeal  on  the  ground  that  the  order  was 
not  a  final  order.  This  court  on  the  hearing 
of  that  motion  held  that  the  order  was  a  final 
order,  in  that  the  proceeding  was  in  the  na- 
ture of  mandamus  against  the  prosecuting 
attorney  to  compel  him  to  perform  a  duty  - 
resulting  from  bis  office,  and  that  this  pro- 
ceeding is  in  no  sense  a  proceeding  against 
the  bank.  State  ex  rel.  Prosecuting  Attorney 
Spokane  Ck>unty  v.  Union  Savings  Bank,  86 
Wash.  48,  149  Pac.  327.  Our  decision  on  the 
motion  to  dismiss  settles  the  law  of  the  case 
as  to  who  are  proper  parties.  We  shall 
therefore  treat  this  appeal  as  an  appeal  by 
the  prosecuting  attorney  alone. 

[1]  1.  Appellant  first  contends  that  It  is  a 
matter  within  the  discretion  of  the  prosecut- 
ing attorney  whether  or  not  he  shall  insti- 
tute quo  warranto  proceedings,  and  that  the 
court  has  no  power  to  compel  him  to  act 
against  his  will.  The  governing  statute 
(Rem.  &  Bal.  Ck>de,  {  1035),  reads  as  follows: 

"The  information  may  be  filed  by  the  proaecut- 
ing  attorney  in  the  superior  court  of  the  proper 
county,  upon  his  own  relation,  whenever  he  shall 
deem  it  his  duty  to  do  so,  or  shall  be  directed 
by  the  court  or  other  competent  authority,  or 
by  any  other  person  on  his  own  relation,  when- 
ever he  claims  an  interest  In  the  office,  frauchise, 
or  corporation  which  is  the  subject  of  the  infor- 
mation." 

It  Is  clear  that  the  Legislature  conceived 
that  cases  might  arise  in  which  the  prosecut- 
ing attorney  might  not  "deem  it  his  duty" 
to  file  the  information,  yet  in  which  the 
rights  involved  might  be  of  such  public  mo- 
ment as  to  make  it  essential  that  they  be 
determined  by  the  court  after  a  full  trial 
on  the  law  and  the  facts.  Hence  the  Legis- 
lature provided  that  the  information  may  be 
filed  by  the  proseonting  attorney,  not  only 
whenever  he  deems  It  his  duty  to  file  it,  but 
also  whenever  he  "shall  be  directed  by  the 
court  or  other  competent  authority."  Ap- 
pellant argues  that  the  use  of  the  word 
"may"  in  the  opening  line  of  the  statute  has 
a  permissive  significance,  and  vests  a  final 
discretion  in  the  prosecuting  attorney.  But 
this  cannot  ue  so  unless  we  strike  from  the 
statute  the  clause  last  quoted.  On  the  con- 
trary, when  that  dause  is  considered,  it  is 
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clear  that  the  word  "may"  Is  used,  not  In  tlie 
permiasive,  bat  in  the  alternative  sense. 
That  is  to  say,  the  Information  may  be  filed 
either  at  the  Instance  of  the  prosecuting  at- 
torney or  of  the  court  Clearer  terms  than 
those  of  the  statute  could  hardly  be  framed 
to  deny  a  final  discretion  to  the  prosecuting 
attorney  and  vest  an  ultimate  discretion  in 
the  courts.  The  statute  neither  says  nor  im- 
plies that  the  court  may  direct  the  prosecut- 
ing attorney  to  act  only  when  that  officer 
has  fraudulently  or  corruptly  refused  to  act 
It  distinctly  reposes  the  "final  discretion  in 
the  court,  regardless  of  Jthe  attitude  or  mo- 
tives of  tiie  prosecuting  attorney. 

The  question  is  no  longer  an  open  one  in 
this  state.  In  Btate  ex  reL  White  v.  Point 
Roberts'  Reef  X'lsh  Co.,  42  Wash.  409,  412, 
85  Pac.  22,  23,  a  private  person,  having  no 
interest  in  the  corporations  Involved  sought 
on  his  own  relation  by  quo  warranto  pro- 
ceedings to  enjoin  their  corporate  acts  and 
declare  void  their  charters.  It  was  there 
held  in  substance  that  under  the  statute  the 
relator  had  no  standing  to  proceed  on  his 
own  relation  because  of  his  lack  of  the  per- 
sonal interest  required  by  the  last  clause  of 
the  statute..   But  this  court  said: 

"It  must  not  bo  understood  that  it  is  within 
the  power  of  the  prosecuting  attorney  of  any 
county  to  capriciously  or  fraudulently  prevent 
the  state  or  its  citizezLS  iiam  oompelUng  corpo- 
rations to  obey  the  laws,  or  to  deprive  the  state 
or  its  citizens  of  a  judicial  investigation  of  al- 
leged violations  of  the  law  on  the  part  of  the 
corporations.  But  instead  of  proceeding  upon 
their  own  relation,  as  the  appeUants  did  in  this 
case,  they  had  a  right  to  ask  the  court  to  direct 
the  prosecuting  attorney  to  proceed  with  the 
case  upon  the  showing  made  in  their  complaint, 
and  if  the  court  refused  to  do  this,  an  apiraai 
would  lie  to  this  court  and  the  question  of  the 
sufficiency  of  the  complaint  would  be  determined 
on  such  appeal." 

Appellant  says  that  this  is  mere  dictum. 
It  Is  dictum  in  a  sense.  We  are  therefore 
not  bound  by  its  implication  that  it  is  only 
on  a  showing  of  fraud  or  caprice  on  the  part 
of  the  prosecutor  that  the  court  can  act. 
The  terms  of  the  statute  are  too  dear  to 
the  contrary.  But  in  so  far  as  the  above- 
quoted  language  shows  that  the  relator  there 
had  mistaken  his  remedy  by  pointing  out  his 
true  remedy,  It  Is  not  in  any  Just  sense  dic- 
tum. In  any  event.  In  the  recent  case  of 
State  ex  rel.  ProsecutinK  Attorney  of  Okano- 
gan C!ounty  v.  Blackwell,  157  Paa  223,  de- 
cided since  the  present  case  was  argued,  tjhe 
exact  question  here  presented  was  decided 
adversely  to  appellant's  contention.  That 
was  an  action  In  mandamus  to  compel  the 
prosecutor  to  file  an  Information  in  qno  war- 
ranto against  a  municipal  corporation.  Tbe 
trial  court  ordered  the  prosecutor  to  investi- 
gate the  facts  and  determine  whether  he 
would  or  would  not  file  the  Information.  We 
said: 

"It  seems  plain  from  the  order  quoted  that 
the  order,  in  effect,  requires  an  answer  to  the 
petition  after  the  urosecuting  attorney  has  in- 
vestigated the  facta:    When  the  answer  is  filed 


if  iBSues  are  made,  the  trial  court  will  detetmioe 
the  CMitroversy  and  enter  a  final  order." 

Obviously  if,  as  contended  by  appellant 
here,  the  court  has  no  power  to  compel  tbe 
prosecutor  to  act  against  Ms  will,  this  court 
did  an  idle  and  vain  thing  when  it  there, 
in  substance,  directed  the  trial  court,  wlien 
the  issues  should  be  made  np,  to  try  the 
controversy  and  enter  a  final  order. 

Tbe  case  of  State  ex  reL  Bosbach  v.  Pntt, 
68  Wash.  157.  122  Fac.  987,  mainly  relied 
upon  by  appellant,  la  not  apposite.  In  that 
case  the  powers  of  tbe  Industrial  Insurance 
Commission  and  the  Attorney  (Seneral  under 
the  Industrial  Insurance  Act  were  involved. 
We  held  that  under  that  act  the  commence- 
ment of  actions  to  enforce  payment  of  delin- 
quent assessments  was  a  matter  "resting 
wholly  within  the  discretion  of  the  Commis- 
sion and  the  Attorney  General."  The  statute 
governing  quo  warranto  was  neither  involved 
nor  mentioned.  As  we  have  pointed  out, 
the  quo  warranto  statute  expressly  vests  tbe 
ultimate  discretion  in  the  court  The  dis- 
tinction Is  plain.  The  same  distinction  exists, 
so  far  as  the  controlling  statutes  are  divulg- 
ed In  the  opinions,  in  every  case  cited  by 
appellant  from  other  Jurisdictions.  We  shall 
not  review  them,  since  we  are  clear  that  un- 
der our  statute  the  superior  court  has  tbe 
ultimate  discretion  to  order  the  prosecuting 
attorney  to  file  the  information.  Tbe  same 
distinction  exists  as  to  cases  Involving  quo 
warranto  at  common  law.  As  pointed  out  In 
Mills  T.  State  ex  reL  Smith,  2  Wash.  666,  27 
Pac.  560,  "the  common  law  on  that  subject 
has  been  supplanted  by  the  statute,"  and 
again: 

"The  Legislature  has  looked  out  for  the  inter- 
ests of  the  public  by  providing  that  the  infor- 
mation shall  be  filed  by  the  prosecuting  attorney, 
either  on  bis  own  relation,  or  when  directed  by 
the  court  or  other  competent  authority;  and 
private  interests  are  provided  for  in  the  latter 
part  of  the  section  by  the  words  'or  by  any- 
other  person  on  his  own  relation.'  " 

Moreover,  "this  statute  is  remedlnL  and 
must  be  liberally  construed."  State  ex  rel. 
Attorney  General  v.  Seattle  Gas  &  Elea  Co., 
28  Wash.  488,  4fl3,  68  Pac.  946;   70  Pac.  lU. 

[2]  2.  It  is  next  urged  that  the  petition 
should  be  denied  because  it  was  filed  at  the 
instigation  of  other  banks  of  which  the  Union 
Savings  Bank  is  a  potential  competitor.  Onr 
statute,  as  we  have  seen,  vests  the  ultimate 
discretion  in  the  court  as  to  whether  or  not 
the  information  shall  be  filed.  The  statate 
does  not  declare,  either  expressly  or  1^  im- 
plication, that  the  court  In  directing  the 
prosecuting  attorney  to  file  the  information 
shall  only  proceed  upon  Its  own  motion. 
Obviously  the  statute  Intends  that  the  court 
may  proceed  either  sua  sponte  or  upon  the 
application  of  any  citizen  taxpayer,  whether 
he  claim  a  special  interest  or  not  This  la 
plain  since  under  the  last  clause  of  the  stat- 
ute a  person  who  claims  a  personal  Interest 
in  the  office,  franchise,  or  coiporatloa  may 
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proceed  "on  his  own  relatloii''  witbont  regard 
to  the  attitude  of  the  protecntisg  attorney  in 
the  premiaes.  No  peculiar  personal  Intereat 
need  be  abown  whera  the  petitioner  inrokea 
the  power  of  ttie  court  to  direct  the  proaecut- 
Ing  attaeuey  to  file  the  information.  It  fol- 
lows that  the  fact-  that  audi  petitioner  aaay 
be  a  potential  aonpekU»r  la-  not  material  one 
way  or  another.  The  ipHsticln  ia  whether  the 
caae  presented  ia '  Intrinaieally  meritorious, 
not,  who  will  its  maintenance  specially  bene- 
fit? The  qnestlon  is  one  of  merits  not  mo- 
tiTesL 

[1]  8.  But  it  is  contended  that  In  any  event 
the  showing  made  by  the- petitioner  was  not 
sufiUdent  to  InToks  the  power  of  the  court  to 
direct  the  filing  of  tlie  infocmatioa.  The 
sUtnte  (Bern.  &  BaL  Oode,  1 1034)  declares: 

"An  iatormation  may  be  filed  aaainst  any  per- 
son or  oorporatioB  in  tlte  fcMJowing  cases: 
•  •  *  6.  Or  where  any  corporation  do  or 
«Hnit  acts  wUcb  amount  to  a  surrender  or  a 
forfdture  of  their  rights  and  privileges  as  a 
corporation,  or  where  they  exercise  powers  not 
conferred  by  law." 

The  qnestica,  therefore,  la.  Has  the  peti- 
tioner made  a  prima  fade  showing  that  thd 
corporation  here  in  question  has  done  or 
omitted  acts  which  amount  to  a  surrender  or 
forfeiture  of  Its  right  to  do  business  as  a 
bank,  or  is  it  seeking  to  exercise  powers  not 
conferred  by  law?  The  statute  goTeming 
banking  corporations,  so  tar  as  here  material, 
reads  as  follows: 

"It  shall  be  unlawful  fov  any  corporation  to 
transact  a  banking  business  unless  at  the  time 
of  organization  and  commencement  of  audi 
banking  bufdness,  such  coiporatioD  has  proper- 
ty of  cash  value  as  follows:  *  *  *  in  cities 
having  a  population  of  more  thsa  00,000  inhsb- 
itanta,  ¥100,000.  Sock  property  shall  be  m 
lawful  money  as  provided  in  section  8321.  Pro- 
vided, that  the  provisions  of  this  section  as  to 
the  amount  of  capital  shall  not  apply  to  any 
bank  or  trust  company  organized  and  doing 
business  at  the  time  of  the  passage  of  this  act: 
B*t  orovided  further,  that  the  oapital  ttocle  of 
amy  hank  or  trutt  oompany  tranaacting  iusinets 
in  this  ttate,  organized  pnor  to  the  twelfth  day 
•t  •'^««&  i907,  than  bs  paid  in  fuO  U  eaih 
Vfithin  five  month*  from  the  date  upon  iohieh 
thit  act  thall  take  effect.  And  a  failure  to 
comply  v)ith  the  provisions  of  this  seotion  shall 
Miifect  any  smoh  honk  or  trust  company  to  a 
ponaltf  of  one  hundred  dollars  per  day  for  each 
day  of  such  failure,  end  such  penalty  may  be 
eoueeted  hy  svAt  against  such  hank  or  trust 
company  on  the  relation  of  the  state  examiner. 
or  cttomey  general"  Rem.  ft  BaL  Code,  I 
8317. 

This  section,  save  the  part  which  we  have 
italicized,  was  section  8  of  an  act  which  went 
into  effect  July  12,  1907.  The  ItaUcized  pro- 
visions were  added  by  secton  6  of  an  act, 
which  went  Into  effect  March  19,  1900.  It 
Is  unnecessary  at  this  time  to  c<»strue  this 
law  further  than  to  say  that  It  seems  to  im- 
ply that.  In  order  for  any  bank  with  a  capi- 
tal stock  less  than  $100,000  in  cities  of  over 
60,000  population  to  avail  Itself  of  the  privi- 
leges conferred  by  this  law,  such  bank  must 
have  been  transacting  business  in  this  state 


on  March  18,  1908,  when  this  act  in  its  prea- 
ent  fOrm  went  into  effect  Whether  or  not 
the  bank  here  in  question  was  transactiog 
business  within  the  intent  of  that  act  at 
that  time  is  a  question  which  cannot  be  tried 
out  in  this  mandamus  proceedliig.  We  are 
only  called  upon  to  d^ermlne  whether  the 
petition  made  a  prima  fade  showing  that 
it  was  not  It  is  allet^ed.  In  substance,  that 
the  bank  disposed  of  Ita  assets,  liquidated 
its  liabilities,  and  ceased  to  do  a  banking 
bnainesa  in  1808.  This  is  admitted.  It  is 
alleged  that  the  stockholders  then  surrender- 
ed their  stock,  and  that  the  bank  ia  now  seek- 
ing to  reissue  the  stock  to  others,  who  intend 
to  replace  the  capital  of  $25,000  and  recom- 
mence business  as  a  bank  in  a  dty  of  over 
60,000  population.  Thia  also  is  admitted, 
except  that  the  prosecuting  attorney  dexdes 
on  information  and  belief  that  the  original 
stock  was  ever  surrendered.  Neither  of  the 
affidavits  filed  in  support  of  the  answer  dis- 
tinctly denies  sudi  a  surrender.  We  have 
BPt  out  the  full  substance  of  the  facts  pre- 
sented on  both  sides  In  our  statement  of  the 
case.  It  Is  unnecessary  to  repeat  them  here. 
We  are  satisfied. that  they  present  a  prima 
fade  case  calling  for  a  defense  on  the  part 
of  the  bank.  It  has  no  standing  to  make 
that  defense  in  this  proceeding  which,  as  we 
stated  on  the  motion  to  dismiss  the  appeal, 
is  in  no  sense  a  proceeding  against  the  bank. 
The  answer  of  the  prosecuting  attorney  Indi- 
cates that  in  refoaing  to  file  the  information 
he  acted  upon  the  opinion  of  the  Attorney 
General  in  whom  the  statute  vests  no  discre- 
tion in  the  premlaea.  As  we  have  seen,  the 
primary  discretion  Is  vested  in  the  prosecut- 
ing- attorney,  the  ultimate  discretion  in  the 
court  That  officer  having  refused  to  pro- 
ceed, we  fall  to  find  that  the  court  exceeded 
Its  discretionary  powers  in  ordering  him 
to  file  the  information  on  the  showing  made. 

It  would  be  obviously  unfair  to  further 
discuss  or  prejudge  the  questions  of  law  and 
fact  In  this  proceeding  to  which  the  bank 
ia  in  no  sense  a '  proper  party.  There  are 
things  which  must  first  be  heard  and  deter- 
mined by  the  trial  court  in  the  quo  warranto 
proceeding. 

The  order  appealed  from  la  affirmed. 

MORRIS,  O.  J.,  and  MOUNT,  CHADWIOK, 
and  rtJLLEBTON,  JJ.,  concur. 


STATE  es  rsL  WRIGHT  v.  CITI  OF  TA- 
OOMA et  al.     (No.  13634.) 
(Supreme  Court  of  Washington.    Aug.  25,  1916.) 
MUNIOIFAI,   OOBFOKATIOnS   9=3871   —  Pttbuo 
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Rem.  &  Bal.  Code,  ff  8006-8010,  forbids  a 
dty  from  proceeding  in  a  public  improvement 
matter  without  clearly  apprising  the  taxpayers 
of  the  probable  cost  An  ordinance,  providing 
for  the  construction  of  a  gravity  water  system, 
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including  a  pipe  line  41  miles  lone,  to  be  laid  in 
part  through  a  rough  and  mountainous  conntry. 
provided  tnat  the  estimated  cost  of  the  system, 
with  the  water  rights  and  appurtenances,  was 
to  be  the  sum  «f  $2,000,000,  and  further  provid- 
ed that  wbenerer  any  contract  for  worlc  not  pre- 
scribed in  the  plans  should  be  ordered  by  the 
city  coDncll,  it  should  be  done  by  the  contractor 
at  actual  cost,  with  10  per  cent,  added,  and,  as 
authorized  by  sectioii  8008,  created  a  "speeiai 
water  warrant  fund  No.  fi,  to  defray  the  adc|l- 
tional  costs  and  expenses,  which  should  be  paid 
out  of  the  earnings  of  the  system  to  a  certain 
sum  annually  if  the  whole  number  of  warrants 
authorized  to  be  issued  amounted  to  $2,000,000. 
Held,  that  the  ordinance  created  two  funds,  and 
that  where  the  contract  was  made  within  the 
estimate,  a  contractor,  who  performed  work  in 
addition  to  that  contemplated  by  tlM  original 
plan  and  to  make  pracocable,  was  entitled  to 
mandamus  to  compel  the  dt^  to  issue  special 
water  fund  warrants  in  denominations  of  S1,000, 
with  interest,  unless  the  city,  within  60  days 
after  remittitur,  pay  the  contractor  the  full 
amount  in  lawful  money,  notwithstanding  the 
city  had  denied  all  liability  and  did  not  raise  the 
objection  that  it  had  an  option  to  pay  the  daim 
in  cash. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  S  904;   Dec.  Dig.  €=> 

Ba  Banc.  Appeal  from  Superior  Court, 
Pierce  County;   W.  O,  Chapman,  Judge. 

Mandamus  by  State  of  Washington,  on  re- 
lation of  George  F.  Wright,  against  the 
City  of  Tacoma  and  others  and  John  F. 
Meads,  as  Controller  of  the  City  of  Tacoma. 
Judgment  for  relator,  directing  that  defend- 
ant city's  warrants  be  issued  to  him,  and  the 
dty  and  others  appeal..  Remanded,  with  di- 
rection to  enter  a  modified  Judgment. 

X.  L.  StUes  and  Frank  M.  Camaban,  both 
of  Tacoma,  for  appellants.  Fletcher  &  Eyans 
and  Sullivan  &  Christian,  all  of  Tacoma,  for 
respondent. 

CHADWICK,  J.  This  case  was  before  the 
court  and  opinion  rendered  in  87  Wash.  S34, 
151  Pac.  837,  to  which  reference  should  be 
made.  Counsel  for  both  sides  accept  that 
opinion  in  so  tar  as  it  establishes  the  claim 
of  respondent  Beyond  that,  there  is  a 
positive  disagreement  as  to  its  meaning  and 
legal  effect.  The  case  was  remanded,  and 
a  Judgment  entered  as  follows: 

"Now  therefore  it  is  by  the  court  considered, 
ordered,  and  adjudged  that  plaintiff  George  P. 
Wright  do  have  and  recover  of  and  from  the 
defendant  dty  of  Tacoma,  a  municipal  corpora- 
tion, the  sum  of  $87,005.91  with  6  per  cent 
per  annum  interest  thereon  from  October  9. 
1914,  until  paid,  the  same  to  be  payable  out  of 
any  warrants,  bonds,  or  revenues  created,  or  to 
be  created,  or  authorized  to  be  created,  under 
the  provisions  of  ordinance  No.  3982  of  defendant 
dty,  and  out  of  the  gross  revenues,  earnings, 
and  credits  of  the  water  system  now  belonging, 
or  which  may  hereafter  lielong,  to  said  defendant 
dty,  together  with  plaintiff's  costs  and  disburse- 
ments taxed  in  the  Supreme  Court  amounting 
to  the  sum  of  $U6.65." 

After  demand  upon  the  dty  and  its  officers, 
and  a  satisfaction  of  the  Judgment  as  re- 
quired by  section  953  of  the  Code,  respondent 
relator  began  this  action,  praying  for  a 
writ  of  mandamus  to  compel  the  city  officers 
to  issue  special  water  fund  warrants,  each  in 


the  sum  of  $500,  payable  out  of  the  gross 
revenues,  earnings,  and  credits  of  the  water 
system,  and  tliat  each  warrant  be  made  to 
draw  interest  at  the  rate  of  6  per  cent  per 
annum,  payable  semiannually,  or,  In  the  al- 
ternative^ if  such  relief  could  not  be  granted, 
that  the  dtyi  its  officers  said  agents,  be  di- 
rected to  sell  a  suffldaat  amount  of  warrants 
or  bonds,  iiayable  oat  «t  the'  gross  revennes, 
earnings,  and  credits  of  the  trater  system  to 
obtain  the  necessary  funds  to  pay  the  amount 
due  respondent  in  cash,  lbs  court  made 
findings  and  entered  a  Judgment  in  favtfr  of 
respondent  directing  tliat  warrants  be  Issued 
direct  to  respondent  in  den<»nlnatloaa,  and 
bearing  interest  at  the  rate  prayed  for. 

Briefly  stated,  the  contention  of  counsel 
for  appellant  Is  that  there  is  no  legal  obliga- 
tion on  the  part  of  the  city  to  pay  the  Judg- 
ment, for  the  following  reasons:  (a)  By  the 
ordinance,  the  cost  of  the  water  system  was 
limited  to  the  fund  to  be  realized  from  the 
sale  of  bonds,  and  warrants,  not  exceeding 
the  sum  of  $2,000,000 ;  (b)  that  the  whole  of 
the  fund,  so  realized,  has  been  paid  out  upon 
valid  ccmtracts,  so  that  none  remains  to 
meet  the  demands  of  respondent's  Jadgment ; 
(c)  that  respondent  by  the  terns  of  bis  om>- 
tract,  limited  his  recovery  to  the  proceeds  of 
the  sale  of  such  bonds  and  warrants,  and 
cannot  now,  under  well-established  prindples, 
compel  the  payment  of  his  Judgment  Crom 
other  sources  of  revenue,  whether  sudi  rev- 
enues be  raised  for  general  or  spedal  pur- 
poses. To  meet  these  material  contentioaa, 
respondent  insists  that  the  former  oidnlon 
is  the  law  of  the  case,  and  forecloses  all 
Inquiry  as  to  the  legality  of  the  claim,  as 
well  as  the  sources  from  wtilCh  it  is  to  be 
paid.  Counsel  for  the  dty  insist  that  the 
question  of  exhaustion  of  the  fund  was  not 
only  not  inquired  into  in  our  former  opinioa, 
but  was  expressly  reserved  upon  the  objectloo 
of  respondeat  until  such  future  time  as  he 
might  seek  satisfaction  of  his  Judgment.  It 
will  thus  be  seen  that  the  controlling  ques- 
tion for  us  to  consider  is  whether  the  $2,000,- 
000  to  be  raised  by  the  sale  of  the  warrants 
and  bonds  was  a  limitation  upon  the  cost  of 
the  water  plant.  Because  counsel  charges 
that  the  expression  in  the  former  opinion  of 
the  court: 

"The  $2,000,000  referred  to  in  sectlm  S  [ordi- 
nance] is  not  a  limitation  of  the  amount  which 
the  system  was  to  cost  but  is  only  an  approxi- 
mate estimate." 

— ^is  inapt  and  Inadvertent  and  cannot  be 
harmonized  with  another  expression  that 
the  contract  being  a  binding  and  legal  obliga- 
tion, "the  fact  that  the  fund  has  been  ex- 
hausted, if  it  be  a  fact,  is  not  a  sufficient  rea- 
son to  deny  to  the  contractor  a  right  to  bare 
the  liability  of  the  city  under  the  contract 
determined  by  a  Judgment  of  a  court  of  rec- 
ord," and,  appreciating  counsel's  insistence 
that  in  Uhler  v.  Olympla,  87  Wash.  1,  151 
Pac  117,  162  Pac.  998,  we  have  settled  tlie 
law  governing  this  case,  we  have  decided  to 
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treat  the  question  as  one  of  original  Inquiry. 
If  appellants'  theory  be  sound  that  the 
judgment  cannot  be  satisfied  If  the  original 
fond  has  been  exhausted — and  we  are  not 
disposed  to  take  Issue  with  It,  or  the  con- 
clusions of  counsel  U  their  premise  be  sound 
— ^we  are  met  by  the  first  and  controlling 
question  In  the  case:  What  is  the  fund? 
Obviously,  the  answer  must  be  found  in  a 
construction  of  the  ordinance.  Section  3 
provides: 

"That  the  estimated  coat  of  said  gravity  water 
system  with  the  Innds,  waters,  water  rights, 
easements,  privileges  and  appurtenances  therefor 
88  aforesaid,  as  near  as  may  be,  is  the  sum  of 
two  million  dollars." 

If  this  were  all,  the  reasoning  of  the  Uhler 
Case  would  be  controlling.  But  it  is  not  alL 
Seemingly,  in  anticipation  of  conditions  that 
might  arise  in  the  construction  of  a  water 
system,  including  a  pipe  line  approximately 
41  mlleiB  long,  to  be  laid,  in  part,  through 
a  country  rough  and  mountainous,  the  council 
endeavored  to  obviate  the  rule  that  would 
h<^d  it  to,  or  within,  the  estimate,  and  made 
furttaer  provision.  It  fixed  the  possible  limit 
of  a  bond  issue,  but  provided  that  such  addi- 
tional costs  and  expenses  as  might  occur 
should  not  go  unpaid,  but  should  be  paid 
ODt  of  the  earnings  of  the  plant  It  created 
not  one,  but  two  funds.    Section  2  provides: 

"^faat  whenever  during  the  progress  of  the 
work  under  any  contract,  any  work  or  material 
not  prescribed  in  the  plans  and  speciftcations  for 
said  work  shall  be  ordered  by  resolution  of  the 
d^  council,  the  same  shall  be  done  or  furnished 
by  the  contractov  at  actaal  cost  and  10  per  cent, 
added." 

Section  13  provides  that  there  la  created  and 
established  in  the  treasury  of  the  city  of 
Tacoma,  a  fund  to  be  called — 
"dty  of  Tacoms  special  water  warrant  fund  No. 
2,  which  fund  is  created  and  is  to  be  drawn 
upon  for  the  sole  purpose  of  defraying  the  cost 
and  expense  of  the  said  addition  of  the  said  grav- 
ity water  system  as  specified  and  adopted  by 
sections  1  and  2  of  this  ordinance,  together  with 
snch  interest  as  shall  accrue  from  the  warrant 
obligation  issued  in  payment  therefor.  Whenev- 
er the  city  of  Tacoma  shall  have  sold  any  war- 
rants upon  the  said  City  of  Tacoma  special  water 
warrant  fund  No.  2,  or  shall  have  contracted 
with  any  person  or  corporation  for  the  construc- 
tion of  said  gravity  water  system,  or  any  part 
thereof,  and  agreed  to  pay  therefor  with  war- 
rants, on  said  fund,  or  with  money  derived  from 
the  sale  of  such  warrants,  thereafter  as  long  as 
any  obligations  are  outstanding  against  said 
fund,  the  dty  treasurer  shall  set  aside  into  said 
fund  from  the  gross  revenues,  earnings  and  cred- 
its derived  from  the  water  system  now  belonging 
to  or  which  may  hereafter  belong  to  said  x:ity, 
the  sum  of  $100,000  each  year,  if  the  whole  num- 
)}er  of  warrants  authorized  to  be  iasued  hereun- 
der is  the  sum  of  $1,500,000  and  the  sum  of 
$125,000  each  year  if  the  whole  number  of  war- 
rants authorized  to  be  issued  hereunder  is  the 
sum  of  $2,000,000." 

The  work  done  by  respondent,  for  which 
Judgrment  was  allowed  in  the  former  action, 
was  done  in  addition  to  the  work  contem- 
plated ander  the  original  plans  of  the  city, 
and,  in  large  part,  to  meet  changes  demanded 
byl  the  city  to  make  the  systeni'  possible, 
feasible,  and  practicable. 


The  reason  why  a  city  naay  not  proceed 
under  the  statute  (Bern.  &  Bal.  Code,  tit.  00, 
eh.  33)  without  clearly  apprising  the  taxpayer 
of  the  probable  cost  is,  as  held  in  the  Uhler 
Case,  to  protect  the  citizen  from  impositions 
and  careless  administrations.  The  Legisla- 
ture was  careful  to  provide  that  a  city  coun- 
cil could  not  proceed  willy  nilly.  It  made 
the  taxpayer  a  party  to  the  contract.  The 
clear  intent  of  the  statute  is  that  he  shall  not 
be  misled.  But  no  taxpayer  could  be  misled 
into  the  belief  that  the  $2,000,000,  fixed  as 
nn  estimate  "as  near  as  may  be"  in  section  3, 
was  a  limitation  upon  the  cost  of  the  system. 
He  was  clearly  apprised  of  the  intent  of  the 
council  to  proceed,  with  his  sanction,  of 
course,  to  build  a  system  for  which  obliga- 
tions In  the  way  of  general  negotiable  bonds 
to  the  extent  of  $500,000  and  spedal  fund 
warrants  (bonds)  payable  out  of  the  revenues 
of  the  system,  to  the  extent  of  $1,500,000 
were  authorized,  and  for  any  excess  of  cost, 
special  warrants  to  be  drawn  on  "city  of 
Tacoma  special  water  warrant  fund  No,  2, 
out  of  which  the  cost  of  the  addition  to  the 
water  system  was  to  be  paid,"  Wright  v. 
Tacoma,  supra.  We  were  of  that  opinion 
when  the  other  opinion  was  written,  and  are 
of  that  opinion  now. 

If  the  ordinance,  considered  in  all  of  its 
parts,  has  not  this  meaning,  the  section  cre- 
ating "special  water  warrant  fund  No.  2"  has 
no  function  to  perform,  for  the  statute  pro- 
vides for  the  payment  of  the  original  bond 
issue  out  of  the  earnings  of  the  system. 
Hem.  &  Bal.  Code,  $  8008.  There  was  no 
such  saving  provision  in  the  Olympia  ordi- 
nance. The  taxpayer  was  called  upon  to  re- 
ject or  approve  a  plan  to  purchase  an  exist- 
ing plant,  the  cost  of  which  should  have 
been  reasonably  ascertained.  It  will  be  an- 
swered that  the  Olympia  ordinance  did,  in 
effect,  and  In  fact,  make  provision  for  an 
added  cost,  and  that.  Its  procedure  being  re- 
jected, we  cannot  consistently  hold  that  ob- 
ligations in  excess  of  the  estimated  cost  can 
be  issued  In  this  case.  The  clause  of  the 
Olympia  ordinance,  which  is  relied  on.  Is  as 
follows: 

"The  issuance  of  bonds  as  provided  for  herein 
is  liased  upon  the  estimated  cost  of  $90,000  as 
near  as  may  be,  and  in  the  event  that  a  larger 
sum  is  necessary  to  carry  out  the  purposes  of 
this  ordinance,  the  issuance  of  trands  in  the  total . 
amount  necessary  shall  be  provid^  for  by  sup- 
plemental ordinance  to  be  enacted  after  the 
octual  amount  of  bonds  necessary  to  carry  out 
the  purpose  of  this  ordinance  is  ascertained." 

Construing  this  section,  we  said  in  Uhler 
V.  Olympia,  supra: 

"It  will  be  seen  that  this  section  of  the  ordi- 
nance violates  the  spirit  and  Intent  of  the  act 
giving  the  council  power  to  pass  an  ordinance 
providing  for  the  submission  of  such  quesstions. 
The  council  bad  fixed,  as  the  estimatal  sum  nec- 
essary to  purchase  the  waterworks,  $90,000.  It 
could  not  tliorefore,  make  its  own  act  indefinite 
by  providing,  in  the  event  a  larger  sum  became 
necessary  after  tlie  condemnation  to  carry  out 
the  purpose  intended,  that  it  might  provide  by 
supplemental  ordinance  for  the  issnance  of  bonds 
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in  th*  total  amomit  necessary,  wbaterer  that 
sum  mixht  be.  If  the  council  could  do  this,  it 
could  make  oat  of  die  statute  a  mere  form,  and 
leave  the  citizen  as  uninformed  as  to  the  prob- 
able amount  of  the  bond  issue  as  if  no  sum  had 
been  fixed  as  itn  estimate  at  aJL  It  could  fix  an 
estimate  at  say  $25,000  without  reference  to  prob- 
able values,  and  issue  bonds  at  will  and  to  any 
amount.  In  other  words,  under  the  authorities 
cited  in  our  former  opinion,  holding  that  the 
payment  and  the  manner  of  payment  are  just  as 
much  a  part  of  the  plan  as  the  declaration  of  in- 
tent, and  under  the  statute  which  provides  that 
there  shall  be  reasonable  certainty  in  declaring 
the  amount  of  the  estimate,  it  follows  that  the 
council  cannot,  by  resort  to  supplemental  ordi- 
nance, substantially  increase  the  burden  as  it 
is  fixed  by  the  estimate." 

The  difference  between  tliat  case  and  this 
is  easily  apparent  Tbe  Olympla  ordinance, 
when  taken  as  a  whole,  left  the  whole  cost 
subjecti  to  another  ordinance  which  may 
have  been  passed  by  the  council,  thus  de- 
stroying the  element  of  reasonable  certainty 
which  the  statute  seems  to  require.  The 
power  to  fix  the  amount  to  be  expended  was, 
in  reality,  reserved  by  the  council.  It  gave 
the  voter  the  form  of  power,  but  reserved 
the  substance.  In  the  instant  case  the  ordi- 
nance was  more  skillfully  drawn.  Kxtra 
work  and  changes  made  necessary  in  the 
coarse  of  construction,  things  Inevitable  in 
all  building  operations,  were  anticipated, 
and  the  cost.  If  in  excess  of  the  $2,000,000, 
was  provided  for  by  a  plan  for  payment,  an 
essential  thing  which  was  entirely  omitted 
in  the  Olympia  ordinance;  The  one  plan 
was  rendered  wholly  indefinite;  the  other 
was  made  as  definite  as  the  circumstances  of 
the  case  would  permit. 

The  provision  in  the  Tacoma  case  for  add- 
ed cost  was  a  wise  <me.  Unlike  the  under- 
taking in  the  Olympia  case,  which  was  to 
acquire  by  condemnation  an  existing  water 
plant,  the  cost  of  which  could  be  approx- 
imated witliln  reasonable  bounds  and  whidi 
could  be  abandoned  U  a  Jury  fixed  a  price 
that  the  dty  was  nnwiUing  to  pay,  the  plan 
was  to  build  a  water  system  with  the  water 
supply  some  41  miles  away  and  which,  txom 
the  nature  of  things,  could  not  well  be  aban- 
doned, although  the  whole  of  the  estimated 
sum  had  been  expended  before  the  plant 
was  constructed.  As  we  have  said,  the  dif- 
ference between  the  two  projects  is  such  that 
some  rational  method  of  anticipating  extra 
cost  was  the  part  of  wisdom  in  the  one, 
while  a  difference  between  the  estimated  cost 
and  the  verdict  of  the  Jury  in  the  other,  if 
material,  could  be,  and  in  fact  should  be, 
approved  by  the  electorate. 

It  must  be  bom  in  mind  that  the  contracts 
were  let  for  sums  within  the  estimate,  and 
the  changes,  for  the  cost  of  wliich  the  Judg- 
ment in  this  case  was  rendered,  were 
ordered  by  the  city  anthorltles  under  the 
ordinance.  We  are  not  holding  that,  the 
estimate  being  $2,000,000,  and  the  bids  ag- 
gregating $2,500,000,  or  any  considerable  sum 
in  excess  of  the  estimate,  the  council  should 


proceed  under  any  form  of  ordinance  with- 
out another  vote  of  the  people. 

While  it  Is  not  now  material,  we  feel  it 
is  not  out  of  place  to  discuss  briefiy  an  ex- 
pression in  our  former  opinion  whiA  counsel 
has  called  to  the  aid  of  their  came: 

"The  question  raised  by  the  ruling  upon  the 
demurrer  to  this  affirmative  defense  is,  Will  the 
exhaustion  of  the  special  fund,  out  of  wiuch  the 
contractor  was  to  be  paid  under  the  ordinance 
and  by  the  terms  of  his  contract,  den^  him  the 
right  to  a  judgment  agabist  the  specified  fund 
for  the  amount  which  may  still  be  doe?  It  ii 
not  claimed  that  the  contract  between  the  city 
and  the  respondent  was  other  than  a  valid  one. 
The  contract  being  a  binding  and  legal  obliga- 
tion, it  would  seem  that,  if  there  was  a  balaaca 
due  under  such  contract,  the  contractor  would 
have  a  right  -to  have  such  valid  tdaim  established 
by  a  judgment  against  the  city,  provided  the 
judgment  limited  the  collection  thereof  to  the 
fund  referred  to  in  the  ordinance  and  the  coa- 
tract" 

The  effect  of  counsel's  argument  ia  that 
our  opinion  did  no  more  than  to  establish 
the  claim,  leaving  the  qnestioa  as  to  the  ex- 
haustion of  the  fimd  <^>en ;  that  proof  of  the 
state  of  the  fund  was  denied  in  the  former 
case ;  and,  the  fact  that  the  whole  $2,000,000 
was-  expended  prior  to  the  time  the  Judg- 
ment in  this  case  was  rendered  bdng  now 
shown,  respondent  qannot  recover.  Oonfosion 
seems  to  have  crept  Into  the  case  t>y  the  use 
of  the  words  "exhaastlon  of  the  special  fuad" 
and  "the  fact  that  the  fund  has  been  ex- 
hausted, If  it  be  a  fact,"  etc.  We  did  not 
intend,  nor  do  we  think  oar  language,  when 
considered  in  the  light  of  onr  holding,  im- 
plies, that  no  recovery  could  t>e  had  after 
the  ^,000,000  fund  was  exhausted.  As  here- 
inbefore pointed  out,  that  is  only  a  part  of 
the  fund.  The  word  "fund,"  as  used  in  the 
ordinance,  means  the  $2,000,000  and  snch 
warrants  as  may  be  issued  under  section  13, 
and  which,  from  the  nature  of  the  enterprize, 
cannot  be  exhausted  so  long  as  the  council 
follows  the  direction  of  the  ordinance  by  cre- 
ating and  maintaining  "special  water  war- 
rant fund  No.  2."  Onr  thought  was  that  the 
special  water  warrant  fund  was  a  variable 
fund;  that  sometimes  It  would  be  greater 
and  sometimes  it  would  be  less,  or  even  ex- 
hausted, but,  even  If  it  were  so,  a  Judgment 
establishing  the  dalm  coaid  not  be  denied 
because  of  the  diminished  or  depleted  state 
of  the  fund.  A  Judgment  t>eing  rendered,  or, 
as  we  said,  the  claim  being  established,  it 
could  "only  be  collected  out  of  the"  special 
water  warrant  fund  No.  2  as  funds  became 
available  from  tlie  earnings  of  the  system. 
Our  opinion  could  not  be  sustained.  In  rea- 
son. If  tills  were  not  so.  To  enter  a  Judg- 
ment that  could  not  t>e  satisfied  would  be 
an  idle  tiling  to  da  The  fact  that  we  order- 
ed a  Judgment  to  l>e  entered  is  a  sufficient 
argument  tliat  w«  did  not  Intend  to  hold 
that  it  could  not  be  eventually  satisfied. 

Counsel  for  the,  fity  complains  that  the 
court  has  proceeded  1b  vl<dation  of  the  tmna 
of  the  contract  and  ordinancak  In  that  |t 
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lias  ordered  the  warrants  to  be  delivered 
direct  to  reflpondent  Counsel  for  respond- 
ent admit  that  the  city  mi£ht  have  exercised 
Its  oirtloa  to  dispose  of  the  warrants  or 
bonds  and  pay  in  casta,  but  not  having  done 
go,  and  having  denied  all  liability,  and  not 
baring  raised  the  objection  in  the  court  be- 
low, that  it  cannot  now  be  beard  to  object 
to  the  order  of  the  court.  Ordinarily  th»e 
would  be  merit  In  the  contentions  of  coun- 
sel, but  the  rights  of  the  parties  depend  up- 
on the  ordinance  and  the  contract.  The 
courts  were  open  to  the  dty  to  assert  what 
it  conceived  to  be  Its  legal  rights,  and,  be- 
cause it  has  done  bo,  it  cannot  be  penalized 
beyond  the  terms  of  its  contract  ' 

Aside  from  these  considerations.  It  Is  the 
privilege  .of  every  Judgment  debtor,  in-  the 
absence  of  a  contract,  to  discharge  his  ob- 
ligation in  money.'  The  creditor  must  be 
satisfied  with  that,  and  find  recoupment  for 
delay  In  the  only  penalty  the  law  admits  in 
sndi  cases;   that  is.  Interest 

Nor  are  we  distposed  to  deny  appellants 
the  right  to  be  heard  because  the  question 
was  not  raised  In  the  court  below.  This  is 
a  mandamus  proceeding  to  compel  the  per- 
formance of  a  contract;  and,  so  long  as 
the  contract  and  the  ordinances  are  In  the 
record,  we  will  look  to  them  for  the  meas- 
ure of  duty,  rather  than  to  the  general  rules 
of  procedure. 

The  court  below  ordered  warrants  Issued 
in  denominations  of  1500,  with  Interest  pay- 
able on  the  1st  days  of  April  and  November 
of  eadi  year.  It  was  so  provided  In  Ordi- 
nance No.  3962.  This  was  probably  an  over- 
sight on  the  i)art  of  the  court  and  counsel. 
By  a  later  ordinance.  No.  4520,  the  dty  pro- 
vided that  all  obligations  issued  in  pay- 
'  ment  for  the  work  should  be  Issued  in  de- 
nominations of  $1,000,  with  Interest  payable 
on  the  1st  days  of  January  and  July. 

Onr  holding  la  that  respondent  Is  entitled 
to  have  his  Judgment,  with  Interest  at  6 
per  cent  per  annum  from  the  date  ot  its 
rendition,  satisfied  by  the  delivery  of  war- 
rants to  be  issued  In  denominations  of  $1,- 
000  and  the  ultimate  fraction  thereof,  each 
wanant  to  draw  interest  at  the  rate  of  6 
per  cent  per  annum,  payable  semiannually, 
on  the  Ist  days  of  January  and  July  In  each 
year,  unless  the  dty  of  Tacoma  shall,  with- 
in 00  days  after  the  ronittltnr  goes  down, 
pay  to  the  respondent  the  fall  amount  there- 
of in  lawful  money.  With  these  modiflca- 
tloos.  which  go  to  form  and  not  to  sub- 
stance, the  judgment  is  affirmed. 

Remanded,  with  directions  to  enter  a 
modified  Judgment  Respondent  will  have 
his  costs  on  appeal. 

liOBRIS,  a  J.,  and  HGIXIOMB,  FDI/- 
L£KTON,  liAIN,  BliLIB,  and  PARKER, 
JJ..  concur. 


STATE  BOARD  OP  MEDICAL  B^XAMI- 

NER8  V.  HARRISON.     (No.  13180.) 

(Supreme  Court  of  Washington.    Ang.  25, 1910.) 

1.  Phtsiciaws  and  ScsaEONS  ig=>ll(l)— Bbo- 

ULATION— POWBBS  OF  LEOIBLATUBB. 

Hem.  &  Bal.  Code,  i  83S7,  providing  for  rev- 
ocation of  physician's  Uceiife  to  practice  for  un- 
professional conduct,  and  section  8397%,  defin- 
ing unprofessional  conduct  to  include  conviction 
of  offense  Involving  moral  turpitude,  in  which 
case  the  record  of  conviaUon  shall  be  conclusive 
evidence,  is  a  valid  enactment,  whether  it  states 
a  rule  of  substantive  lavr  or  rule  of  evidence; 
such  an  enactment  being  within  the  poiver  of  the 
Legislature. 

[Ed.  Note.— For  other  cases,  se«  Pbysiciana 
and  Surgeons,  Out  Dig.,  S  16;   Dec.  Dig.  ®=> 

2.  PnrsiciAifs  AND  SuKoioNS  <©=>11(1)— Rev- 
ocation OF  License— PowKBs  of  Boabd. 

Under  Rem.  &  Bal.  Code,  g  8397,  providing 
for  revocation  of  license  to  practice  medicine 
on  showing  of  unprofessional  conduct,  there  is 
no  discretion  in  a  bonrd  of  examiners  if  convic- 
tion of  offense  involving  moral  turpitude  Is 
shown. 

[Ed.  Note.— For  other  cases,  see  Phyatdana 
and  Surgeons,  Cent  Dig.  §  16;    Dec.  Dig.  &:=> 

3.  Phtsicians  and  Surgeons  «=>11(1)— Rkv- 
OCATION   or  License— Statute*— VAUtDiiT. 

Rem.  &  Bal.  Code,  H  8397,  83»J%,  provid- 
ing for  revocation  of  license  to  practice  medicine 
on  showing  conviction  of  offense  involving  moral 
turpitude,  the  term  "moral  turpitude"  is  not  so 
vague  and  nncertain  as  to  render  the  law  nu- 
rsaaonable  and  void. 

[Ed.  Note.— -For  other  eases,  see  Physirians 
and  Surgeons,  Cent  Dig.  I  16;  Dec.  Dig.  €=» 
11(1).] 

4.  Physicians  and  Sttbokorb  4=>2— REarrLA- 
TioN— Power  of  LBaiSi.ATnBE. 

Statutes  relating  to  practice  of  medicine  ate 

within  the  police  power  of  the  Legislature,  and 

not  in  violation  of  any  constitutional  provision. 

[Ed.   Note.— For  other  cases,   see  Physicians 

and  Surgeons,  Cent  Dig.  {  2 ;  Dec.  Dig.  «=>2.] 

Department  1.  Appeal  from  Superior 
CJourt,  E^ing  County ;  R.  B.  Albertson,  Judge. 

Proceedings  before  the  State  Board  of  Med- 
ical Examiners  for  revocation  of  license  ot 
Kathryn  M.  Harrison,  osteopath,  to  practice 
medicine.  From  a  Judgment  affirming  order 
of  the  Board  revoking  her  license,  the  de- 
fendant api)eals.    Affirmed. 

Dudley  O.  Wooten,  of  Seattle,  for  appellant 
W.  V.  Tanner,  Atty.  CSen.,  and  H<«ward 
Waterman,  Asst  Atty.  Gen.,  for  re«pond«at 

MOT7NT,  J.  This  appeal  is  from  a  Judgment 
of  the  sui)erior  court  affirming  an  order  of  the 
state  board  of  medical  examiners,  which  order 
revoked  the  license  of  the  appellant  to  prac- 
tice medidne  as  an  osteopath  within  tbla 
state. 

It  appears  that  a  complaint  was  filed  with 
the  board  of  medical  examiners,  which  com- 
plaint charged  that  the  appellant  had  been 
convicted  of  an  offenuK  Involving  moral  tur- 
pitude. In  this,  that  she  was  indicted  and  con- 
victed in  the  United  States  District  (3ourt  at 
Seattle  for  "knowingly,  by  means  of  the 
United  States  mall,  giving  notice  and  Infor- 
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matlon"  to  certain  persons  named  "when,  bow, 
and  by  wbom  and  by  what  means  an  abortion 
could  and  would  be  done  and  performed  and 
produced."  Reference  Is  made  to  the  Indict- 
ment as  part  of  the  complaint. 

To  this  complaint  before  the  state  board 
of  medical  examiners  an  answer  was  filed  by 
the  appellant  admitting  the  conviction  re- 
ferred to,  but  she  denied  that  she  bad  at 
any  time  or  place  or  by  any  means  given 
Information  of  how,  when,  or  by  whom  an 
abortion  could  be  produced ;  denied  that  she 
had  been  given  a  fair  trial  in  the  federal 
court;  denied  that  she  had  ever  been  guilty 
of  any  offense  involving  moral  turpitude; 
and  denied  that  the  board  could  Justly  re- 
volte  her  license  without  inquiring  into  the 
truth  of  the  transactions  involved  in  the  in- 
dictment and  the  manner  in  which  she  was 
tried  and  convicted.  As  an  affirmative  de- 
fense she  described  at  length  the  facts  and 
circumstances  of  her  trial  and  conviction  in 
the  federal  court,  to  the  effect  that  her  in- 
dictment was  produced  by  the  use  of  decoy 
letters  and  collusive  methods,  by  the  prej- 
udice of  the  federal  court  and  the  Jury  and 
the  prosecuting  attorney;  that  she  was  not 
ready  for  trial  at  the(  time  her  case  was 
tried;  that  her  attorney  was  appointed  by 
the  court  and  was  not  familiar  with  her  case ; 
that  the  indictment  stated  no  offense  involv- 
ing moral  turpitude,  and  should  have  been 
quashed  in  the  federal  court;  and  that  the 
charge  in  the  federal  court  was  unsupport- 
ed at  the  trial.  She  also  pleaded  that  she 
had  expiated  her  conviction  by  serving  out 
her  sentence  in  Jail;  that  she  was  of  good 
moral  character  x>ersonally  and  professional- 
ly; that  she  was  a  graduate  in  osteopathy 
and  licensed  as  a  practitioner ;  that  she  Is 
wholly  dependent  upon  her  profession  for  a 
living  and  maintenance. 

When  the  case  came  on  for  hearing  be- 
fore the  state  board  of  medical  examiners 
upon  the  complalat  and  answer  as  above 
epitomized,  a  motion  was  made  to  strike  out 
the  affirmative  defenses.  This  motion  was 
sustained,  and  the  appellant  was  adjudged 
guilty  of  unprofessional  conduct  as  charged. 
The  board  thereupon  revoked  her  license. 
The  appellant  then  appealed  to  the  superior 
court.  In  the  superior  court  a  demurrer  was 
filed  to  the  affirmative  defense  set  up  in  the 
answer.  This  demurrer  was  sustained,  and 
a  Judgment  of  affirmance  was  entered  upon 
the  admission  that  she  had  been  convicted  in 
the  federal  court. 

The  appellant  makes  a  number  of  assign- 
ments of  error.  The  principal  one  upon 
which  she  relies  is  that  the  statute  defining 
unprofessional  conduct  and  making  the  con- 
viction of  an  offense  involving  moral  turpi- 
tude conclusive  evidence  is  unconstitutional 
and  void.  The  statute  provides  at  section 
8397,  Rem.  &  BaL  Code,  that: 

"Whenever  any  holder  of  a  certificate  herein 
provided  for  is  guilty  of  unprofessional  conduct, 
as  the  same  is  defined  in  this  chapter,  and  said 


unprofessional  conduct  has  been  brought  to  tie 
attention  of  the  board  granting  said  certificate 
in  the  manner  hereinafter  pointed  ont,  •  •  • 
it  shall  be  their  doty  to,  and  they  must,  rcToke 
the  same  at  once,  and  the  holder  of  said  certifi- 
cate shall  not  be  permitted  to  practice  medicine 
and  surgery,  or  osteopathy,  *  *  *  in  thi* 
state." 

Section  8S9TVi  provides  that; 

'The  words  'unprofessional  condnct,'  as  used 
in  this  chapter,  are  hereby  declared  to  mean: 

"First.  The  procuring,  or  aiding  or  abetting  in 
procuring  a  criminal  abortion.    •    •    * 

"Fifth.  Conviction  of  any  offense  involving 
moral  turpitude,  in  which  case  the  record  of  soch 
conviction  shall  be  condnsive  evidence.    *   *  •  " 

The  appellant  contends  that  the  provIsioD 
tliat  a  conviction  at  any  offense  invoMng 
moral  turpitude  shall  be  conclusive  evidence 
is  void  unless  it  shall  be  construed  to  mean 
that  the  state  board  of  medical  examiners 
or  the  courts  may  Inquire  into  the  facts  and 
circumstances  attending  such  former  oonvic- 
tion  for  the  puipoee  of  ascertaining  if  the 
offense  for  which  the  person  was  so  convicted 
Is  one  involving  moral  turpitude.  l%e  ap- 
pellant cimtends  that  this  provision  is  a  rule 
of  evidence,  and  not  of  substantive  lav; 
and  from  that  it  is  argued,  if  we  understand 
her  contention,  that  it  is  the  duty  of  the  coart 
to  hear  the  evidence  and  determine  as  a 
question  of  fact,  irrespective  of  the  former 
conviction,  whether  the  accused  is  really 
guilty  of  an  offense  Involving  moral  turpi- 
tude. 

It  is  true  that  in  the  case  of  State  Medi- 
cal Examining  Board  v.  Stewart,  49  Wash. 
79,  89  Pac.  475,  11  L.  R.  A.  (N.  S.)  657, 123 
Am.  St  Rep.  91S,  13  Ann.  Cas.  653,  in  dis- 
cussing the  question  whether  the  statute  of 
limitations  could  be  pleaded  in  bar  In  a  case 
of  this  kind,  we  said: 

"The  statute,  therefore,  constitutes  a  rule  of  ■ 
evidence  in  such  cases  to  which  the  statute  of 
limitations  does  not  apply." 

[1]  But  whether  the  statute  under  consider- 
ation is  a  declaration  of  substantive  law  or 
a  rule  of  evidence  is  of  no  Importance;  for 
we  are  satisfied  that  the  Legislature  has  tbe 
power  to  declare  either  a  rule  of  law  or  a 
rule  of  evidence  in  a  case  of  this  kind. 

The  appellant  apparently  relies  upoa  a 
discussion  of  the  power  of  the  Legislature  to 
Interfere  with  Judicial  powers  by  Mr.  Wig- 
more  in  his  work  on  Evidence,  voL  2,  at  8e^ 
tlon  1353  and  following.  But  that  authority, 
after  such  discussion,  says: 

"Assuming,  though,  that  conclusiveness  cannot 
constitutionally  be  attributed  by  the  Legislatiin 
to  any  testimonial  evidence  as  such,  there  still 
remain  two  apparent  exceptions,  in  wttfeh  con- 
clusiveness can  lawfully  be  created  under  sMne 
circumstances ;  one  is  the  findini;  of  an  inferior 
court,  and  the  other  is  the  finding  of  an  ezecntirt 
officer  within  Us  province  of  action." 

That  authority  conceded  the  power  of  the 
Legislature  to  make  the  Judgment  of  an  hi- 
ferior  court  or  an  executive  officer  condnslTe 
of  the  facts  found  by  such  court  or  officer. 

In  the  note  to  Hewitt  v.  State  Board  of 
Medical  Examiners,  148  Cal.  690,  84  Pac.  39, 
3  L.  R.  A.  (N.  S.)  896,  118  Am.  St  Rep.  315.  T 
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Ann.  Cas.  750,  at  page  762,  the  antbor  of  the 
note,  after  dtlng  the  principal  case,  where 
it  was  determined  that  the  words  "grossly 
unprofessional  conduct  of  a  character  likely 
to  deceive  or  defraud  the  public"  were  held 
to  be  Invalid,  then  said: 

"The  weight  of  authoritr,  however,  seems  to 
be  in  favor  of  the  validity  of  such  statutes. 
Tlias  statotes  empowering  certain  boards  to  re- 
Tok«  the  licenses  of  physicians  who  are  guilty  of 
osprofessional  and  dishonorable  conduct,  or  of 
immoral  conduct  or  habits,  or  of  Intemperance, 
or  of  a  felony,  have  been  held  to  be  valid  as  a 
reasonable  exercise  of  the  police  power,  and  not 
in  violation  of  anv  provision  of  the  Ckmstitution. 
The  courts  have  held  generally  that  the  acts  of 
such  boards  in  the  exercise  of  this  newer  are 
not  judicial.  Spurgeon  v.  Rhodes  [loT  Ind.  1] 
T8  N.  E.  228 ;  MeSert  v.  State  Board  of  Medical 
Reristration,  etc.,  66  Kan.  710,  72  Pac.  247  [1 
L  R.  A.  (N.  S.)  811],  affirmed  196  TJ.  S.  626, 
26  Sup.  Ct  790  [49  L.  Ed.  SSOJ :  State  v.  State 
Board  of  Medical  Examiners,  84  Minn.  887,  26 
N.  W.  123;  Matter  of  Smith,  10  Wend.  (N.  Y.) 
449;  State  Board  of  Health  v.  Roy,  22  R.  I.  638. 
48  Aa  802.  See,  also.  State  v.  State  Bbard  of 
Medical  Examiners,  84  Minn.  391,  26  N.  W. 
125.  In  Meffert  v.  State  Board  of  Medical 
Hegiatration,  etc.,  66  Kan.  710,  72  Pac.  247 
[1  L.  R.  A.  <N.  S.)  811],  the  court  said:  The 
leTocation  of  a  license  to  practice  medicine 
for  any  of  tiie  reasons  mentioned  in  the  statute 
was  not  intended  to  be  nor  does  it  operate  as  a 
punishment,  bnt  as  ajprotection  to  the  citizens  of 
the  state.  Such  reqmremento  go  to  his  qualifica- 
tions; and  where  the  quaUflcation  Imposed  is 
reasonable,  one  has  no  right  to  complain  that  he 
is  deprived  of  the  right  to  nractice  his  profes- 
sion because  he  has  not  conformed  to  such  rea- 
sonaUe  regulations.' " 

The  appellant  also  dtes  tbe  case  of  Bx 
parte  Mason,  29  Or.  18,  48  Pac.  661,  64  Am. 
St  Rep.  772,  as  holding  that  the  court  should 
go  behind  the  record  of  conviction  and  de- 
termine the  facts  upon  which  such  convlctloii 
was  based.  As  we  read  that  case,  the  court 
held  that  in  order  to  determine  the  penalty 
the  court  might  inquire  into  the  facts  upon 
which  the  conviction  was  based,  for  it  was 
there  said: 

"The  defendant  has  been  convicted  of  a  mis- 
demeanor, and,  as  has  been  shown,  one  involving 
ntoral  torpitoae.  The  record  of  his  conviction  is 
made  conclusive  evidence .  thereof,  so  that  the 
production  of  such  record  established  his  guilt  in 
the  disbarment  proceedings.  The  court  may, 
however,  go  behind  the  record,  for  the  purpose  of 
determining  upon  the  extent  or  seventy  of  the 
ponishment  to  be  administered.  •  •  *  Here 
the  penalty  la  removal  or  suspension,  with  full 
discretion  as  to  which  shall  be  adopted,  and,  if 
the  latter,  then  as  to  the  duration  and  limitation 
thereof.  So  we  look  behind  the  record  here  for 
the  purpose  only  of  determining  the  punishment 
that  should  be  inflicted." 

[2]  In  the  case  at  bar  there  Is  no  discre- 
tioD,  either  in  the  state  board  of  medical  ex- 
aminers or  In  the  court,  as  to  the  penalty. 
Tbe  statute  provides,  as  quoted  above,  that  it 
shall  be  tbe  duty  of  tbe  board  to  revoke  the 
license  to  practice  medicine  in  the  state. 
That  is  the  only  penalty. 
In  the  Stewart  Case,  supra,  we  said: 
"A  conviction  of  any  otFense  involving  moral 
tnrpitnde  is  made  conclusive  evidence  of  unpro- 
iMnonal  conduct  It  is  sot  contemplated  by 
the  statute  that  the  examining  board  shall  ti^ 


the  accused  and  find  him  guilty  of  an  offense 
involving  moral  turpitude  when  there  has  al- 
ready been  a  trial  and  conviction.  Such  former 
conviction  by  a  court  of  competent  jurisdiction 
is  conclusive  evidence  of  the  moral  character  and 
professional  conduct  of  the  accused  at  the  time 
the  charge  is  made  against  him." 

We  are  satisfied,  therefore,  that  the  Leg- 
islature had  the  i>ower  and  authority  to  pass 
the  statute  under  consideration,  and  that  it 
was  the  duty  of  the  state  board  of  medical 
examiners,  when  the  conviction  was  admit- 
ted, to  cancel  the  appellant's  certificate. 

[3]  It  is  also  argued  by  the  appellant  that 
the  term  "moral  turpitude,"  as  used  in  the 
statute,  is  so  vague  and  uncertain  as  to  ren- 
der the  law  unreasonable  and  void.  Those 
words  are  capable  of  accurate  definition, 
and  are  well  understood,  nayrBBO  determined 
in  Re  Hopkins,  54  Wash.  669,  103  Pac.  805. 

[4]  That  the  statutes  relating  to  the  prac- 
tice of  medldne  vrlthin  the  state  are  within 
the  police  power  of  the  Legislature,  and  are 
not  In  violation  of  any  constitutional  pro- 
vision, has  been  frequently  decided  by  this 
and  other  courts  in  numerous  cases.  State  t. 
Oarey,  4  Wash.  424,  30  Pac.  729 ;  State  ex  rel. 
Smith  T.  Dental  Examiners,  31  Wash.  492,  72 
Pac.  110;  State  Medical  Examining  Board 
V.  Stewart,  46  Wash.  79,  89  Pac.  475,  11  L.  R. 
A.  (N.  S.)  567,  123  Am.  St  Rep.  915,  13  Ann. 
Gas.  663;  Hawker  y.  New  Tork,  170  U.  S. 
189,  18  Sup.  Ct  673,  42  L.  Ed.  1002. 

We  find  no  merit  in  the  appeal,  and  the 
Judgm«it  Is  therefore  affirmed. 

MORRIS,  O.  J.,  and  FULLBRTON  and 
BLLIS,  J  J.,  concur. 


HARVET  V.  POCOCK.     (No.  13301.) 
(Supreme  Court  of  Washington.    Aug.  29,  1916.) 

1.  Husband  akd  Wiix  «=»270(7)— OoiniuNi- 
TY  Pbopbbtt— AonoN  to  Recovkb— Plkad- 
ino. 

In  an  action  to  recover  from  the  estate  of 
plaintiff's  deceased  father  the  sum  of  ^2,600 
claimed  as  her  deceased  mother's  interest  in  the 
community  property  of  her  father  and  mother 
left  in  the  tatber's  possession  undisposed  of  by 
a  decree  of  divorce,  the  allegation  that  such  com- 
munity property  "was  not  brought  into  court  in 
said  divorce  proceedings,  nor  divided  by  the 
court"  sufficiently  negatived  the  idea  that  there 
was  any  affirmative  adjudication,  or  any  occa- 
sion therefwr. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |i  979,  980;  Dec.  Dig.  «=> 
270(7).] 

2.  HvBBAifD  AND  WlTK  «s>272(l)  —  CouinT- 
IHTT   PBOPBBTT— DiVOBCB— BmcoT. 

Community  property  of  husband  and  wife 
not  disposed  of  by  decree  of  divorce  remains  un- 
disturbed BO  far  as  the  respective  interests  of 
the  members  of  the  community  therein  are  con- 
cerned, and  becomes  common  property  instead 
of  community  property,  and  either  of  tiiem  may 
thereafter  enforce  their  righta  therein  by  anoth- 
er action;  and  personal  property  remaming  in 
the  iKwsession  of  one  of  the  spouses  at  a  divorce 
decree  silent  as  to  ite  disposition  constitutes  no 
exception  to  the  rule. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1003 ;   Dec.  Dig,  «=»272(l).l 
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8.    BXSOUTOBS  AND  ASiaNIBnUTOBS  «=»443(7) 

— Pbesentation  of  Clahis— Aixeqation. 
In  an  action  to  recover  from  the  estate  ot 
plalntitfB  deceased  father  a  sum  claimed  as  the 
interest  of  her  deceased  mother  in  the  com- 
munity property-  left  in  the  father's  possession 
undisposed  of  by  divorce  decree,  brought  by 
plaintlS  individually  and  as  executrix  and  sole 
legatee  of  the  estate  of  her  mother  while  it  warn 
still  in  coarse  of  administration,  the  allega- 
tion that  the  plaintiff  presented  to  defendant  as 
administratriz  of  her  father's  estate  a  claim 
duly  yerified  according  to  law  amounted  to  an 
allegation  that  ^e  presented  the  claim  both  in- 
dividually and  as  executrix. 

[Ed.  Note.— For  other  cases,  see  Bsecutots 
and  Administrators,  Cent  Dig.  S§  1807-1808: 
Dec.  Dig.  «=»443(7);  Pleading,  Cent  Dig.  f 
881,] 

4.  EsrEcrnTOBa  and  ADMiNisraATOBS  «=»481^ 

— PSESXNTATION  OT  GLAIMa— TlXB— BiXOTTBK. 

Rem.  &  BaL  Code,  |  1472,  providing  that  a 
claim  against  the  estate  of  a  deceased  person 
not  presented  within  one  year  after  the  first 
pubbeation  of  the  notice  shall  be  barred,  is  a 
statute  of  limitation,  without  any  exception,  and 
the  mere  ignorance  of  the  facts  constituting  the 
daim  or  cause  of  action  will  not  postpone  its 
operation. 

[Ed.  Note. — For  other  cases,  see  Executors 
end  Administrators,  Cent  Dig.  H  764,  767; 
Dec.  Dig.  <S=»431(2).] 

5.  EXECTJTOBa  AND  Adhinibtsatobs  <g=>431(2) 
— ACTIOH-^ONDITION     PMCKMNT— PEESBN- 

TATioN  or  Claim. 
Under  Bern.  &  Bal.  Code,  (  1479,  providing 
that  no  claimant  against  an  estate  shall  main- 
tain an  action  unless  the  daim  shall  have  been 
first  presented  to  the  executor  or  administrator, 
daimant  could  not  recover  in  an  action  against 
the  estate  of  her  deceased  father,  where  no  daim 
had  been  presented  to  his  administratrix  prior 
to  the  action. 

[Ed.  Note. — For  other  cases,  see  J}xecntors 
and  Administrators,  Cent  Dig.  {{  764,  767; 
Dec.  Dig.  «=9431(2).] 

0.   BXECmOBS  AND  AOUINISTBATOBS  €=3444(2) 

—  Action  —  Allegation  —  Oapacitt  or 

P1.AINTIFF. 
In  an  action  to  recover  from  the  estate  of 
her  deceased  father  a  sum  daimed  as  the  inter- 
est of  her  deceased  mother  in  community  prop- 
erty, the  allegatton  that  plaintiff  was  the  sole 
legatee,  and  the  executrix  of  the  will  of  her 
mother  sufficiently  alleged  that  plaintiff  was 
the  legally  qualified  and  acting  executrix  of  her 
mother's  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §§  1815,  1816,  1838, 
1839,  1841;  Dec.  Dig.  <^»^(2).] 

Department  2.  Appeal  from  Saperior 
Court,  WUtman  Coanty;  R.  I*  McCrockey, 
Judge. 

Action  by  Florence  Harvey,  Individually  and 
as  executrix  and  sole  legatee  of  the  estate- 
of  Elizabeth  M.  Harvey,  deceased,  against 
Sarah  Pocock,  m  administratrix  of  the  es- 
tate of  B.  F.  Harvey,  deceased.  Judgment 
for ,  defendant  dismissing  the.  action,  and 
plaintUC  appeals.    Keversed  and  remanded. 

A.  O.  Colboin,  ot  Spokane,  for  appellant. 
Neill  &  Bursundcr,  of  Oolf ax,  for  respondent 

PARKER,  3.  Vbe  platatUC  seeks  recovery 
from  tihe  eatnta  «f  her  deceased'  father,  B.  F. 
Harvey,  of  the 'sum  Of  $2,500,  whldb  she  claims 


as  the  share  of  her  deceased  mother's  inter- 
est in  the  community  property  of  her  father 
and  mother  left  in  his  i>osses8lon  undisposed 
of  by  the  decree  of  divorce  which  dissolved 
their  marriage.  The  defendant's  demurrer 
to  the  complaint  beln^  by  the  saperior  court 
sustained,  and  the  plaintiff  electing  to  stand 
upon  her  complaint  and  not  plead  fnrther, 
Judgment  of  dismissal  was  rendered  against 
her,  from  which  she  has  appealed  to  this 
cbnrt. 

The  complaint,  omittijig  formal  parts, 
reads  as  follows: 

"Plaintiff  alleges  that  she  Is  the  sole  daughter 
of  Elizabeth  M.  Harvey,  deceased,  and  B.  F. 
Harvey,  deceased;  that  her  father,  B.  F. 
Harvey,  died  prior  to  the  time  of  her  mother's 
death  leaving  an  estate  of  the  value  of  approxi- 
mately $15,000,  and  a  will  by  the  terms  of 
which  certain  legacies  were  given  and  the  de- 
fendant, fiarah  Pocock,  was  made  sole  residuary 
legatee.  Plaintiff  farther  alleges  that  she  is  the 
sole  legatee  and  executrix  of  the  last  will  of 
Elizabeth  M.  B'orvey,  and  Sarah  Pocock  is  the 
administratrix  of  the  said  B.  F.  Harvey's  es- 
tate, and  neither  estate  has  yet  been  dosed. 

"Prior  to  the  death  of  said  B.  F.  Harvey  and 
Elizabeth  Harvey,  to  wit,  on  the  6th  day  of 
February,  ldl3,  tboy  were  divorced  from  each 
other  by  decree  of  the  above-entitled  court.  By 
said  decree  certain  community  property  beloug- 
ing  to  the  parties  was  brought  into  court  by 
the  pleadings  and  divided.  There,  was  certain 
other  property,  however,  belonging  to  the  com- 
munity in  the  possesaion  and  control  of  ssid  B. 
F.  Harvey  which  was  not  brought  into  court  in 
the  said  divorce  proceedings  nor  divided  by  the 
court.  The  said  property  was  the  sum  of  $3,000 
in  cash  and  a  $2,000  mortgage.  The  property 
was  sequestered  by  said  B.  F.  Harvey  and  pur- 
posely withheld  from  the  court  so  that  it  would 
hot  Be  divided,  and  said  B.  F.  Harvey  convert- 
ed said  money  and  property  to  his  own  use  and 
had  the  sde  use  and  benefit  thereof,  l^e  said 
property  after  said  divorce  became  the  common 
property  of  said  B.  F.  Harvey  and  Elizabeth  M. 
Harvey,  and  said  Elizabeth  M.  Harvey  was 
therefore  the  rightful  owner  «f  one-half  thereof 
to  wit,  the  sum  of  $2,500. 

"The  time  within  which  creditors  were  to  pre- 
sent their  daixna  against  the  estate  of  B.  F. 
Harvey,  deceased,  expired  on  July  2St.  1915b 
Prior  to  that  time  the  plaintiff  caused  to  be 
presented  to  the  said  Sarah  Poco<^,  as  admin- 
istratrix of  the  said  estate,  a  daim  duly  verified 
according  to  the  law  claiming  the  sum  of  $l,50O 
as  a  lawful  charge  against  said  estate  by  reason 
of  the  facts  hereinbefore  alleged.  At  that  time 
plaintiff  had  no  knowledge  or  information  with 
regard  to  any 'sum  sequestered  as  above  alleged 
except  the  sum  of  |3,000,  and  did  not  discover 
the  fact  of  the  existence  of  the  $2,000  addi- 
tional until  on  or  about  August  6,  1915.  Said 
daim  was  rejected  in  writing  by  said  Sarah 
Pocock  and  was  filed  in  the  saidorobate  pro- 
ceedings on  August  21,  1915.  Three  months 
have  not  yet  elapsed  since  said  .rejection  of 
daim." 

The  theoiy  npon  which  the  learned  trial 
court  seeins  to  have  sustained  the  demurrer 
and  upon  which, the  argument  of  counsel  for 
respondent  proceeds  is  that  the  decree  in  the 
divorce  action  became  a  final  adjudication 
of  the  community  property  rights  of  Mrs. 
Harvey,  estopping  her  from  thereafter  claim- 
ing any  of  the  personal  community  property 
remaining  in  the  possession  of  her  husband, 
even  though  such  property  was  not  brought 
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Into  the  diTorce  action  or  specifically  dispos- 
ed ot  by  the  decree  of  divorce. 

[1]  It  is  to  be  noted  tliat  the  complaint 
does  not  allege  that  there  was  any  allegation 
In  the  complaint  In  the  divorce  action  or  ad- 
jadlcatlon  in  the  decree  in  that  action  that 
there  was  no  other  community  property  than 
that  disposed  of  specifically  by  the  decree, 
but  the  allegation  is  that  this  alleged  com- 
mnnlty  property  "was  not  brought  into  court 
In  said  divorce  proceedings  nor  divided  by 
the  court"  This,  we  think,  negatives  the 
idea  that  there  was  any  affirmative  adjudica- 
tion, or  any  occasion  therefor,  that  there  was 
no  other  community  property  than  that  spe- 
cifically brought  into  the  divorce  action  and 
disposed  of  by  the,  decree  therein. 

[2]  It  has  become  the  settled  law  of  this 
state  that  nnder  eaA  a  state  of  facta  the 
community  property  undisposed  of  by  the 
decree  of  divorce  remains  undisturbed  so  far 
as  the  respective  interests  of  the  members  of 
the  community  therein  is  concerned,  and  that 
either  of  them  may  thereafter  enforce  their 
rights  in  snch  property  by  another  action. 
Suclk  iwoperty  becomes  oommon  property  in- 
stead of  community  prt^ierty  after  the  disso- 
lution of  the  community  by  the  decree  of  di- 
vorce. Ambrose  v.  Moore,  46  Wash.  463,  90 
Pac.  688,  11  h.  B.  A.  (N.  S.)  1108 ;  Graves  t. 
Oraves,  48  Wash.  064,  94  Pac.  481 ;  James  v. 
James,  01  Wash.  60,  97  Pac.  1113,  08  Pac. 
1115 ;  Berkley  v.  American  Savings  Bank  & 
Trust  Co.,  61  Wash.  416,  112  Pac  485;  Hicks 
V.  Hicks,  69  Wash.  627, 125  Pac.  945 ;  Sdinei- 
der  V.  Biberger,  76  Wash.  504,  136  Paa  701. 

(Counsel  for  respondent,  while  conceding 
this  to  be  the  general  rule,  ingeniously  argtie 
that  personal  property  remaining  in  the  pos- 
session of  one  of  the  spouses  at  the  time  of 
the  divorce  decree,  the  pleadings  and  the 
decree  both  being  silent  as  to  the  disposition 
of  such  property,  should  constitute  an  excep- 
tion to  this  general  rule.  The  argument 
seems  to  be  that,  because  this  alleged  commu- 
nity property  in  the  possession  of  Mr.  Harvey 
could  have  been  brought  into  the  divorce  pro- 
ceedings and  specifically  disposed  of  by  the 
decree,  appellant,  as  the  successor  in  Interest 
of  Mrs.  Harvey,  is  thereby  estopped  from 
now  questioning  the  right  of  his  administra- 
trix to  such  property.  We  have  at  least  one 
decision  of  this  court  which  plainly  makes 
the  general  rule  above  noticed  applicable  to 
personal  property  remaining  in  the  posses- 
sion of  one  of  the  spouses  and  undisposed' of 
by  the  decree  of  divorce.  Such  was,  in  sub- 
stance, the  holding  In  Barkley  v.  American 
Savings  Bank  &  Trust  Ca,  supra,  where  the 
hnsband  after  divorce  was  permitted  to  re- 
cover one-half  of  a  sum  of  money  the  whole 
of  which  was  community  property  and  in  the 
possession  of  the  wife  at  the  time  of  the  ren- 
dering of  the  decree  of  divorce  dissolving 
tSuSx  marriage,  and  was  not  brought  into  the 
divorce  action  by  the  pleadings  or  disposed 
of  by  tb»  dMzae  <tf  divorce.    While  that  ac- 


tion was  against  the  bank,  it  stood  in  the 
shoes  of  the  wife,  with  knowledge  of  the  fact 
that  the  money  was  community  property  be- 
fore the  divorce  and  conmion  property  of 
the  former  members  of  the  community  there- 
after. Counsel  for  respondent  call  our  at- 
tention to  and  rely  upon  observations  made 
by  this  court  in  Ferry  v.  Ferry,  9  Wash.  239, 

37  Pac.  431,  and  King  v.  Miller,  10  Wash.  274, 

38  Pac.  1020.  There  may  be  some  remarks 
in  thos6  decisions  lending  some  support  to 
the  theory  of  counsel  for  respondent,  but  we 
think,  in  the  light  of  the  facts  involved  in 
those  cases,  the  remarks  there  made  by  the 
court  are  not  controlling  here,  especially  in 
the  light  of  our  later  decisions  above  noticed. 
We  are  of  the  opinion  that  the  complaint  in 
this  action  states  a  good  cause  of  action  in 
so  far  as  appellant's  right  to  recover  the  |1,- 
500,  the  one-half  of  the  $8,000  Iq  money  re- 
maining in  Mr.  Harvey's  Iiands  and  undis- 
posed of  by  the  decree  of  divorce,  is  con- 
cerned, 

[3]  It  is  contended  in  respondent's  behalf 
that  the  allegations  of  the  complaint  fall  to 
show  that  appellant's  claim  for  the  $1,500 
was  presented  to  respondent  as  administra- 
trix by  any  one  entitled  to  present  the  same; 
this  npon  the  theory  that  appellant  was  not 
individually  entitled  to  present  or  make  such 
claim  because  the  estate  of  her  mother  was 
still  in  the  course  of  administration,  and  be- 
cause it  is  not  plain  from  the  allegations  of 
the  complaint  that  she  presented  the  same  as 
executrix  of  her  mother's  estate.  The  allega- 
tion of  the  complaint  touching  tills  matter  is 
that: 

"The  plaintiff  caused  to  be  presented  to  the 
said  Sarah  Pocodc,  as  admimstratrii  of  the 
said  estate,  a  claim  duly  verified,  according  to 
the  law,  claiming  the  sum  of  |1,&00  as  a  law- 
ful charge  against  said  estate. 

We  think  this  amounts  to  an  allegation 
that  appellant  presented  the  claim  both 
individually  and  as  executrix.  This  plainly 
was  a  legal  presentation,  though  her  presen- 
tation of  the  claim  individuaily  may  have 
been  unnecessary. 

[4]  It  is  contOQded  In  ai^eUant's  behaU 
that  she  has  pleaded  facts  sufficient  to  excuse 
her  from  the  necessity  of  presenting  a  claln 
for  the  one-half  of  the  proceeds  of  the  mort- 
gage; the  argument  being  that  abe  was  excos- 
ed  from  so  doing  in  bringing  this  action  be- 
cause of  her  want  of  knowledge  of  her  rights 
to  such  sum  ontil  after  the  expiration  of 
the  year  for  presentation  of  claims  of  credi- 
tors. There  seems  to  be  two  valid  reasoins 
why  the  failors  of  appellant  to  present  her 
claim  to  the  executrix  of  her  father's  estate 
defeats  her  tight  to  recover  the  one-half  of 
the  proceeds  of  the  $2,000  mortgage  in  tbia 
acUon.  8ecti<«  1A72,  Bern.,  h  Bal,  Code, 
relating  to  the  presentation  of  claima  to  the 
estates  of  deceased  persons,  reads: 

"If  a  claim  be  not  presented  within  one  year 
after  tha  first  publication  of  the  notice,  it  shall 
be  barredi" 
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We  find  no  provision  In  tbe  statnte  author- 
ising Tis  to  Ignore  this  plain  mandate  or  ex- 
tend the  time  for  filing  claims  because  of  the 
want  of  knowledge  on  the  part  of  tbe  claim- 
ant as  to  his  or  her  rights.  This  Is,  In  ef- 
fect, a  statute  of  limitation  without  any  ex- 
ception therein,  and  In  such  cases  the  rule 
seems  to  be  thoroughly  established  that: 

"Mere  ignorance  of  the  facts  which  constitute 
the  cause  of  action  will  not  postpone  the  op- 
eration of  the  statute  of  limitations."  26  Ojrc. 
1212;  GomeU  y.  Edsen,  78  Wash.  66S,  139  Paa 
602,  61 1*  B.  A.  (N.  S.)  279. 

This  la  not  a  cause  of  action  for  relief 
upon  the  ground  of  fraud,  In  which  case 
there  might  possibly  be  other  controlling  con- 
siderations, but  it  Is  a  simple  cause  of  ac- 
tion for  the  recovery  of  money  the  proceeds 
of  the  mortgage,  which,  according  to  the  al- 
legations of  the  complaint,  accrued  before 
tbe  death  of  Mr.  Harvey. 

[1]  Another  valid  reason  why  appellant 
cannot  recover  In  this  action  one-half  of  the 
12,000  proceeds  of  the  mortgage  Is  because 
no  claim  has  been  presented  to  the  admin- 
istratrix of  her  father's  estate  at  any  time 
prior  to  the  beginning  of  this  action.  Section 
1479,  Rem.  &  BaL  Code,  reads: 

"No  holder  of  any  claim  against  an  estate 
shall  maintain  an  action  thereon,  unless  tbe 
claim  shall  have  been  first  presented  to  the  ex- 
ecutor or  administrator." 

This  action  has  t>een  given  full  force  and 
effect  in  our  decision  In  McFarland  v.  Fair- 
Iamb,  18  Wash.  601,  52  Pac.  239,  and  Ward 
V.  Magaha,  71  Wash.  679,  685,  120  Pac.  395, 
897.  In  our  opinion  in  liie  latter  case  it  is 
said: 

"The  presentation  is  a  fact  essential  to  the 
cause  of  action  as  much  so  as  the  Instrument 
sued  on." 

[I]  Contention  is  made  In  respondent's  be- 
half that  the  allegations  of  the  complaint  do 
not  show  capacity  on  the  part  of  appellant  to 
sue  In  this  action.  The  argument  seems  to 
be  that  she  has  no  capacity  to  sue  as  an  in- 
dividual because  the  estate  of  her  mother  is 
still  in  the  course  of  administration,  and 
that  the  allegations  of  tbe  complaint  do  not 
abovr  that  she  Is  the  duly  qualified  and  act- 
ing administratrix  of  her  mother's  estate. 
The  allegation  of  the  complaint  touching 
her  being  administratrix  is  "that  she  is  the 
sole  legatee  and  executrix  of  the  last  will  of 
Elizabeth  M.  Harvey."  This  it  must  be  con- 
ceded Is  a  somewhat  general  allegation,  but 
in  view  of  the  Uberal  rules  of  pleading  pre- 
vailing in  this  state,  we  are  constrained  to 
hold  that  it  amounts  to  a  sufficient  allegation 
of  her  being  the  legally  qualified  and  acting 
executrix  of  her  mother's  estate.  Whether  or 
not  she  is  entitled  to  sue  individually  is 
therefore  of  no  consequence  In  this  action. 
Her  Joining  as  plaintiff  in  her  individual  ca- 
pacity could  in  no  event  lessen  her  right  to 
sue  as  executrix  while  the  estate  remains  tn 
the  course  of  administration. 


We  conclude,  therefore,  that  the  complaint 
states  a  good  cause  of  action  in  so  far  as 
appellant's  claim  to  the  |1,500,  the  one-half  of 
the  $3,000  of  cash  remaining  of  the  commun- 
ity property  in  the  possession  of  her  father 
at  the  time  of  tbe  divorce,  is  concerned ;  but 
that  it  falls  to  state  a  good  cause  of  a^ 
tlon  In  so  far  as  her  claim  for  tbe  11,000,  tbe 
one-half  of  the  proceeds  of  the  mortgage  re- 
maining in  his  possession  and  undisposed  of 
by  tbe  decree  of  divorce,  is  concerned. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded  to  tbe  superior  court  for  further 
proceedings  not  inconsistent  with  the  views 
herein  expressed. 

MOBRIS,  a  3.,  and  MAIN,  HOLOOHB, 
and  BAUSMAN,  33.,  concur. 


CLABK  LLOYD  LUMBEB  GO.  v.  PUOET 

SOUND  &  C.  BY.  CO.    (No.  1839a) 

(Supreme  Court  of  Washington.    Aug.  26, 1816.) 

1.  LncrTATioN  of  Aotiohs  ^s>32(l)— Statdii 

AFFLICABI.E  —  IlCHBDIATK  DaHAOIS  —  STAT- 
tTTES    GOVERWIMG. 

Rem.  &  Bal.  Code,  i  167,  limits  action  on 
contract  or  liability,  express  or  implied,  ariaint 
out  of  written  agreement,  to  be  brought  within 
six  years.  Section  159  provides  that  an  action 
for  direct  trespass  vi  et  armis  shall  be  b^un 
within  three  years.  Section  165  provides  tiiat 
an  action  for  relief  not  before  provided  for  shall 
be  commenced  within  two  years  after  accrual  of 
the  cause.  By  contract  plaintiff  reserved  the 
right  to  riparian  use  as  fixed  at  tbe  time  of  his 
deed  to  defendant  of  adjoining  land.  Defendant 
took  possession  of  the  land  and  injured  the  ri- 
parian land  for  the  purposes  as  used  by  plaintiff. 
Held,  tfaat  the  action  was  barred  only  after  three 
years  under  section  159. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  Cent  Dig.  U  143,  146;  Dec.  Dig.  «=> 

2.  Babkmkrts  9=»55— Rjcsebvation  or  Riasn 
—Bights  of  Parties. 

Where  plaintiff  riparian  owner  deeded  t 
right  of  way  to  defendant,  and  by  separate  con- 
tract reserved  the  right  to  use  the  shore  line  as 
it  was  then  occupied  defendant,  in  constmctini 
a  road  along  the  right  of  way,  was  liable  if  it 
changed  the  shore  line  or  impaired  the  oM 
thereof. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Dec.  Dig.  «=355.] 

3.  Dauages  $=339  —  InjtTBiEs  TO  Pbopestt  — 

CONSEqUENTIAI.  DAUAOX. 

Where  a  riparian  owner  occupied  a  mill  site 
and  shore  line  with  boom,  injuiy  to  tbe  shore 
line,  with  consequential  damages  to  the  mill 
site,  gives  a  right  to  recover  for  injuries  to  the 
mill  site  as  well;  the  property  being  one  entire 
property. 

[Ed.   Note. — For    other    cases,    see   Damaxai. 
Cent  Dig.  IS  260-284;   Dec.  Dig.  <S=>39.] 

4.  Dauages  «;=>109— Tbkbfass— Mkasubx. 

Measure  of  damages  for  trespass  upon  prop- 
erty, with  impairment  of  riparian  rights,  is  not 
the  difference  t)etween  the  value  before  and  after 
the  trespass;  but  where  removable  things  were 
put  upon  the  property,  menacing  or  destroyinf 
its  use,  the  measure  was  the  reasonable  coit 
of  removing  the  things  and  restoring  the  prope^ 
ty  to  its  original  condition. 

(Ed.   Note.— For   other   cases,   see  Damageii 
Cent  Dig.  H  273-278;  Dec.  Dig.  «=>100.] 
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5.  Damaqes  (S=>138  —  Excessive  Dakaosb  — 
Trespass— Destruction  of  Mtll  Site. 
Verdict  of  $9,237.76,  for  impairment  and  de- 

gtmction  of  mill  site  and  riparian  rights,  held 

ezcessiye,  where  coat  of  reatoration  to  original 

condition  would  not  exceed  $2,600. 
[E!d.    Note.— For   other    cases,    see    Damages, 

Cent.  Dig.  |§  887,  898 ;  Dec.  Dig.  «s>188.] 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;  Augustus  Brawley, 
Judge. 

Action  by  the  Clark  Lloyd  Lumber  Compa- 
ny against  the  Pnget  Sound  &  Cascade  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Judgment  afDrmed  con- 
ditionally, with  proTlslon  for  filing  remitti- 
tur. 

Kerr  A  McCord,  of  Seattle,  for  appellant. 
Ryan  &  Desmond,  of  Seattle,  and  Coleman 
&  Gable,  of  Mt.  Vernon,  for  respondent 

CHADWICK,  X  This  action  is  brought  to 
recoTer  for  damages  to  respondent's  mill  site 
and  boom  grounds  and  for  damages  to  a 
flam&  Another  element  of  damage  was  re- 
jected by  the  Jury,  and  will  not  be  noticed 
In  this  opinion. 

Plaintiff  owned  property  along  the  shore 
of  the  Skagit  river.  Its  mill  was  on  the 
west  shore.  It  oi>6rated  a  fin  boom  anchored 
to  the  east  shore.  Appellant  desiring  to  con- 
stmct  a  railroad  along  the  east  bank  of  the 
stream  across  the  property  of  respondent, 
the  parties,  on  the  27th  day  of  July,  1912, 
with  intent  to  preserve  their  mutual  rights, 
entered  into  a  written  contract  The  ma- 
terial parts  of  the  contract  follow: 

"Whereas,  said  first  party  has  nnder  even  date 
herewith  executed  to  second  party  a  certain  right 
of  way  deed  over  certain  lands  in  Skagit  coun- 
ty, to  wit.  Iota  6,  7,  and  8  in  section  30  and  lots 
8  and  9  in  section  29,  township  36  north,  range 
6  of  'W.  M.,  reference  to  which  deed  is  hereby 
made  for  a  more  particnlar  description  of  the 
lands  so  conveyed;  and  whereas,  tne  said  first 
party  is  desirous  of  obtaining  the  rights  and 
privileges  herein  a^eed  upon:  Now,  Qierefore, 
for  a  valuable  consideration  it  is  hereby  agreed 
between  the  parties  hereto  as  foUows:  (1)  That 
the  said  party  of  the  first  part  is  hereby  granted 
the  right  to  cross  and  recroas  said  right  of  way 
so  conveyed  with  snch  logging  or  &id  roads, 
shntes,  or  tramways,  or  to  haul  logs  or  bolts 
across  said  right  of  way  and  railroad  at  snch 
places  and  points  as  may  be  convenient  for  first 
party,  and  also  the  right  to  take  and  remove 
across  said  railroad  and  rigbt  of  way  in  any  feas- 
ible way  whatsoever  any  and  all  timber  on  said 
described  lands:  Provided,  however,  that  said 
first  party  shall  use  ordinary  care  and  diligenco 
in  taUng  any  and  all  timber,  logs,  or  bolts  over 
and  across  said  railroad  track,  having  dne  re- 
gard to  the  oondition  of  the  ground  and  the 
feasibiUty  and  cheapest  way  to  log  the  timber 
off  said  lands  and  the  rights  of  second  party 
hereia  in  operating  its  railroad,  and  in  case  any 
damage  is  done  to  second  party's  railroad  or 
track  while  first  party  is  so  logging  and  remov- 
ing the  timber  as  hereinbefore  provided.  It  shall 
not  be  liable  to  second  party  for  any  injury  done 
or  caused  unless  such  injury  is  caused  by  the 
wiQful,  deliberate,  or  careless  act  of  first  party. 
(2)  That  the  said  first  party  shall  have  a  right 
to  nse  and  occupy  all  the  shore  line  along  the 
Skagit  river  foe  booming,  lodging,  or  other  pur- 
poses, and  shall  have  ue  right  to  keep  its  fin 


booms  tied  on  the  stumps  it  is  now  attached  to 
or  any  other  structure  it  may  place  on  such 
shore  line  or  lands:  Provided,  however,  that 
such  occupancy  of  the  shore  line  and  tying  and 
maintaining  of  said  fin  boom  on  said  stumps 
shall  not  interfere  with  the  construction,  opera- 
tion, and  maintenance  of  the  railroad  of  said  sec- 
ond party." 

In  building  the  railroad,  appellant  did 
not  follow  the  center  of  the  right  of  way, 
bat  followed  the  shore  line  as  nearly  as  it 
conld.  It  blasted  the  stamps  to  which  the 
boom  was  anchored,  and  wasted  the  debris 
from  the  cut  along  the  shore  over  the  bank 
of  the  stream.  The  contention  of  respond- 
ent is  that  the  anchorage  of  its  boom  and  a 
cove  In  which  it  floated  logs  were  destroyed, 
and  the  currents  of  the  stream  were  so 
shifted  as  to  result  in  material  damage  to 
its  mill  property.  A  Jury  found  that  re- 
spondent was  entitled  to  recover  damages 
for  the  blasting  of  the  stamps,  and  the  depos- 
it of  waste  rock  and  dirt  in  the  cove,  in  the 
sum  of  $9,237.76,  and  for  the  destraction  of 
the  flame  In  the  sum  of  $126.  Judgment  was 
entered  accordlnj^y. 

[1]  The  first  qnestlon  of  law  to  be  con- 
sidered is  whether  the  action  is  barred  by 
the  statute  of  limitations.  It  is  contended 
that  this  Is  an  action  for  consequential  dam- 
ages soonding  in  tort,  and  is  barred  under 
Rem.  ft  BaL  Code,  §  16&  "An  action  for  re- 
lief not  hereinbefore  provided  for  shall  be 
commenced  witbin  two  years  after  the  cause 
of  action  shall  have  accrued,"  and  does  not 
come  under  section  169,  which  provides  that 
an  action  for  a  direct  trespass  vl  et  armis 
shall  be  begi;n  within  three  years,  or  section 
167,  limiting  an  action  upon  a  contract  in 
writing,  or  liability  express  or  Implied  aris- 
ing out  of  a  written  agreement  Suter  t. 
Wenatchee,  86  Wash.  1,  76  Pac.  298,  102 
Am.  St  Rep.  881;  Denney  r.  Everett  46 
Wash.  342,  89  Pac.  934. 123  Am.  St  Bep.  934 ; 
Welch  V.  Seattle,  56  Wash.  97,  106  Pac.  166, 
26  L  B.  A.  (N.  S.)  1047,  are  reUed  on.  The 
Velch  Case  in  no  way  bears  upon  the  facts 
of  this  case.  Indeed  the  case  distinguishes 
Itself.  It  is  said  in  the  opinion  that  the  dam- 
ages sought  were  not  damages  to  the  free- 
hold. In  which  plaintiff  had  no  interest, 
but  compensation  for  the  loss  of  business. 
There  being  no  element  of  trespass  upon 
tangible  property,  In  so  far  as  the  plain- 
tiff was  concerned,  it  followed  that  the 
loss  of  business  complained  of  was  purely 
consequentlaL  In  Suter  v.  Wenatchee,  su- 
pra, the  same  question  was  before  the  court 
In  that  case  the  court  held  that  damages, 
resulting  from  an  overflow  from  an  Irrigat- 
ing canal  lawfully  built  but  without  suffi- 
cient provision  for  surplus  water,  were  con- 
sequential and  the  right  to  recover  was  bar- 
red by  the  two-year  statute.  So,  too,  in  Den- 
ney  r.  Everett,  BiU)ra,  the  court  was  called 
upon  to  consider  a  lawful  act  with  conse- 
quent injury.    The  Suter  Case  was  followed. 

These  decisions  are  instructive,  and,  while 
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holding  on  the  record  made  in  the  particular 
case,  that  the  action  waa  not  for  a  direct 
trespass,  but  a  consequential  injury,  they  in 
no  way  militate  against  respondent's  right 
to  recorer  In  the  case  at  bar.  That  section 
159  of  the  Code  refers  to  trespasses  that  are 
direct,  and  not  to  those  fictional  trespasses 
that  give  rise  to  actions  apon  the  case,  is 
suggested  in  the  Suter  Case.  The  rale  for 
determining  the  character  of  the  action  la 
beat  stated  in  Blackstoae's  Commentaries 
(Lewis'  Bd.  book  3,  p.  123): 

"And  it  is  a  settled  distinction  that,  where  an 
act  is  done  which  is  in  itself  an  immediate  inju- 
ry to  another's  person  or  property,  there  the 
remedy  is  usually  by  an  action  of  trespass  vi  et 
armis ;  but  where  there  is  no  set  done,  bat  only 
a  culpable  omission,  or  where  the  act  is  not  im- 
mediately injurious,  bat  only  by  consequence  and 
collaterally,  there  no  action  of  trespass  Ti  et 
armis  will  he,  but  an  action  on  the  special  case, 
as  the  daaiages  consequent  on  such  omission  or 
act." 

In  none  of  the  cases  relied  on  waa  there 
an  immediate  injury.  The  blasting  of  the 
stumps  and  the  waste  of  the  debris  over  the 
bank  and  Into  the  cove  was  an  immediate  In- 
jury. The  damages  which  may  result  do  not 
have  to  l>e  Immediate  to  sustain  an  action 
under  section  159.  The  statute  does  not  con- 
cern itself  with  the  moment  of  time  when 
the  daiiiage  actually  accrues  or  the  amount 
of  the  damage.  They  may  continue  and 
grow  in  volume.  It  concerns  itself  only 
with  the  character  of  the  trespass.  If  a 
thing  lawful  to  be  done  results  in  damage, 
the  case  falla  under  the  two-year  statute. 
If  the  thing  done  is  wrongful  In  Its  Incep-. 
tion  to  the  extent  that  it  presently  invades 
a  property  right,  tlie  three-year  statute  ap- 
ices. Our  thought  la  Illustrated  In  the  Su- 
ter Case.  In  order  to  avoid  the  two-year 
statute,  the  pleader  charged  negligent  con- 
struction as  an  immediate  or  direct  Invasion 
of  his  property  right  The  theory  was  re- 
jected ;  the  court  saying: 

"The  manner  of  construction  was  not  in  itsdf 
wrongful.  Appellant  had  the  lawful  right  to  con- 
struct as  it  chose,  and  to  permit  the  water  to 
flow  through  the  canal  to  its  full  capacity. 
These  things  were  of  no  concern  to  respondents, 
unless  they  resulted  in  some  injury  to  them. 
Such  injury,  so  resulting,  must  necessarily  bav* 
been  consequential,  and  not  the  direct  result  of 
wrongfol  force  applied  to  the  respondents'  lands, 
as  must  have  been  true  to  create  a  trespass." 

In  the  instant  case,  appellant  did  not  have 
"a  lawful  right  to  construct  as  it  chose."  Its 
rights  are  defined  ip  the  contract  which 
clearly  Implies  the  preservation  of  respond- 
ent's property  for  the  uses  intended,  as  well 
as  Its  own  right  to  build  Its  railroad.  In 
the  Suter  Case,  no  damage  would  have  result- 
ed from  the  primary  act  of  building  the  ca- 
nal. The  damage  complained  of  was  the  re- 
sult of  its  after  negligence  in  filling  the  canal 
beyond  its  capacity.  But  here  the  damage,  If 
any,  came  from  a  physical  act  touching  the 
property  of  respondent,  and  theoretically,  at 
least,  was  a  damage  in  Its  inception.  Having 
decided  ttiat  the  action.  If  treated  as  an  ac- 


tion for  trespass,  fidls  within  the  three-year 
statute,  it  will  be  unnecessary  to  lnqalr« 
whether  It  might  also  be  sustained  as  an  ac- 
tion for  breach  of  contract  under  the  aiz-year 
statute.  Harding  v.  Ostrander  R  te  Timber 
Co.,  64  Wash.  224,  116  Pac.  635;  Murray  ▼. 
Wishkah  Boom  Co.,  76  Wash.  605,  1B7  Pac. 
130. 

[2]  Appellant  contends  that,  baviug  a  deed 
to  the  right  of  way,  it  had  a  superior  right  to 
construct  its  road  in  the  manner  In  which  It 
did,  and  that  the  rights  of  respondent  are 
subservient  and  subordinate  to  It.  The  right 
to  Invade  the  property  right  of  respondeat  la 
not  given  by  the  deed,  nor  does  a  fblr  con- 
struction of  the  contract  sustain  It.  The 
right  reserved  by  respondent  was  to  use  and 
occupy  the  shore  line  In  the  manner  ft  was 
then  used.  It  would  have  had  this  right 
without  any  contract  This  right  is  not  de- 
stroyed by  the  further  provision  of  the  con- 
tract that  such  occupan<7  shall  not  interfere 
with  the  construction,  operation,  and  main- 
tenance of  the  railroad  by  appellant.  The 
contract  must  be  construed  by  reference  to  Its 
whole  context.  "Such  occupancy"  has  direct 
reference  to  the  shore  as  It  was,  and  gave 
to  appellant  no  right  to  deny  that  use.  or 
to  so  change  the  shore  as  to  Interfere  with 
respondent's  property;  the  only  exception  t)e- 
ing,  possibly,  that  the  contract  implies  a 
right  to  remove  the  stumps  to  which  the 
boom  was  attached,  providing,  or  giving  to 
respondent  opportunity  to  provide,  other 
means  for  anchoring  its  boom. 

[3]  Nor  do  we  find  merit  in  the  contention 
that  no  damages  can  be  recovered  for  Injury 
to  the  mlU  site.  The  property  was  one  prop- 
erty, and  the  damage  affected  It  as  a  whole. 

[4,  5]  It  Is  further  contended  that  the  court 
applied  the  wrong  measure  of  damages,  and 
that  the  damages  are  excessive.  With  this  we 
agree.  The  court  instructed  the  Jury  to  find 
the  difference  between  the  value  of  the 
property  before  and  after  tile  trespass,  and 
to  return  a  verdict  for  tlie  difference.  We 
think  the  court  fell  into  error.  The  measure 
of  damages,  where  a  removable  tiling  is  put 
upon  property  that  menaces  or  destroys  Its 
use,  is  the  reasonable  cost  of  removing  it. 
To  Illustrate  our  thought.  It  will  be  snfllcient 
if  we  refer  to  remedies.  The  respondent  in 
this  case  could  have  removed  the  loose  rock 
and  waste,  and  put  in  a  "dead  man"  In  place 
of  the  stumps  which  were  removed,  and  re- 
covered the  reasonable  cost  of  restoring  its 
property,  or  It  could  take  the  property  as  it 
is  and  recover  such  sum  aa  a  jury  might  find 
to  be  the  reasonable  cost  of  removaL  Suther- 
land on  Damages  <8d  Ed.)  vol.  It,  |  1018; 
Sedgwick  on  Damages  (8th  Ed.)  ToL  3,  | 
832;  Koch  v.  Investment  Ca,  9  Wash.  405, 
37  Pac.  708. 

Under  the  testimony  In  this  case,  we  can- 
not escape  the  conclusion  that  the  Jury  lias 
acted  as  a  medium  between  a  willing  a^er 
and  an  unwilling  buyer.    Both  irides  irabmtt- 
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ted  testimony  tending  to  show  the  cost  of 
removing  the  rock  and  waste  material  from 
the  river  txink.  It  Is  clear,  even  under  re- 
spondent's own  testimony,  that  the  shore 
conid  be  restored  to  Its  former  outline  at  a 
cost  not  to  exceed  $2,500.  The  cost  of  re- 
pairing the  damage  being  reasonably  certain, 
we  have  concluded  to  exercise  our  discre- 
tion, and  order  a  conditional  remission  of  the 
Judgment,  so  that  the  recovery  will  not  ex- 
ceed the  sum  of  $2,500  and  $125  damages  to 
the  flume.  If,  within  30  days  after  the 
remittitur  goes  down,  respondent  will  satis- 
fy the  Judgment  in  excess  of  $2,625,  the 
Judgment  will  stand  affirmed.  If  It  does  not, 
the  case  will  be  set  down  for  a  retrial  by 
the  court  below. 

The  InBtmctlons  in  this  case  are  of  great 
length,  and  are  subject,  at  least,  to  the 
charge  of  argDmentativeness,  and  in  some  de- 
gree to  the  charge  that  they  are  conflicting. 
The  Issue  Is  a  simple  one,  and.  In  the  event 
of  a  retrial,  we  would  suggest  that  It  be 
more  sharply  defined. 

MORRIS,  a  jr..  and  MOUNT,  BLLIS,  and 
FUULKRTOM,  JX,  concnr. 


STATB  ex  reL   WARSON  v.  HOWELL, 
Secretary  of  State.     (Na  13626.) 

(Sapreme  Court  of  Washington.    Aug.  16, 1916.) 

1.  States    «=>27— Senatobs— Eucction    Dis- 

TBICT8  —  APPOBnONMKKT  —  StATDTES  — VA- 
ZTDITY. 

Althongh  Const  art  2,  J  8,  requires  state 
Bcnators  to  be  elected  from  districts  appor- 
tioned according  to  population,  the  fact  that 
the  latest  census  shows  gross  inequalities  in  the 
districts  is  no  ^ound  for  setting  aside  the  leg- 
islative apportionment,  which,  when  enacted, 
vas  based  upon  proper  districts, 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  {  31 ;   Dec  Dig.  «=»27.] 

2.  CoNsrmjTioNAL  Law  *=»48— Appobtion- 
MSWT  —Statutes  —  Vauditt  —  PBMtJMP- 
noH. 

Since  the  Legislature  may,  aside  from  oon- 
stitntionol  restrictions,  appornon  the  state  as 'it 
chooses  in  senatorial  districts,  the  presumption 
of  constitntionality  attaches  to  apportionment 
acts  in  the  same  manner  as  it  does  to  other 
statutes. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  <  46:  Dec.  Dig.  «=948; 
Statutes,  Gent  Dig.  {  66.} 

8.  CowtrriTLiTioNAt.  Law  9=>48— Apportion- 
ment —  Scatctxs  —  Vauditt  —  Pbiscup- 
noN. 

To  show  unconstitutionality  of  an  apportion- 
ment act,  the  facts  adduced  must  be  dear  and 
ceDTiocing.  and  establish  beyond  question  a 
transgression  of  the  constitutional  limitations. 
[Ed.  Note.— For  other  casesu  see  Oonstitotion- 
al  Law,  Cent  Dig.  {  46:  Dec.  Dig.  <^=A8; 
Statutes,  Gent  Dig.  {  56.] 

4.'  States  «s»27— Sbjtatobs— Elkctiow  Dia- 
TBiort—APPOBTiONiixirr— Population  ; 
Oonst  art  2,  |  8,  requiring  stsj^  senrtors 
to  be  elected  from  districts  apportioned  acoord- 
iog  to  population,  does  not  require  that  the  ap- 
portionment be  made  With  mathematical  exact- 


ness, but  the  Legislature  exercises  a  discretion 
in  the  apportionment 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  81;    Dec  Dig.  «=»27.] 

6.  States  9=»27  —  Senatobiai.  Distbicts- 
Statut«»— Vauditt. 

The  Apportionment  Act  of  1901  (Laws  1901, 
p.  70),  fixing  the  districts  from  wtiidi  state  sen- 
ators shall  be  chosen,  Is  not  unconstitutional 
on  the  ground  of  inequality  of  representation, 
under  Const  art  2,  {  8. 

[Ed.  Note.— For  otber  cases,  see  States,  Gent 
Dig.  {  31 ;   Dec  Dig.  «=>27.] 

»i.  Constitutional  Law  «=»43(1)— Vauditt 

—Time  to  Question. 
The  Apportionment  Act  of  1901,  even  if  it 
be  conceded  that  it  was  nneonstltntional.  can- 
not be  questioned  by  a  proceeding  brought  oft- 
er  15  years  of  uncontradicted  action  under  such 
statute,  since  a  declaration  that  it  is  invalid 
would  create  great  confusion,  and  affect  the  va- 
lidity of  manf  laws  enacted  by  Legislatures 
elected  under  it 

[Ed,  Note.— For  other  cases,  see  Constitution- 
al Law,  C«it  Dig.  I  41;   Dec.  Dig.  «=s43(l).] 

7.  Constitutional  Law  €=»43(1)— Statutes 
— Validity- TnoB  to  Question— Poutioal 
Statutes. 

The  argument  that,  if  an  act  is  invalid  when 
passed,  the  vice  continues  and  the  statute  may 
be  annulled  at  any  time  does  not  apply  to  polit- 
ical or  administrative  legislation,  but  such  laws 
must  be  attacked  in  seasonable  time  without  de- 
lay. 

[Eld.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  f  41 ;    Dec  Dig.  <&:;343(l).1 

Bn  Banc,  Original  application  In  Manda- 
mus by  the  State,  on  the  relation  of  Robert 
L.  Warson,  against  L  M,  Howell,  Secretary 
of  State.   Writ  denied. 

Palmer  &  Askren,  of  Seattle,  for  relator. 
W.  V.  Tanner,  Atty.  Gen.,  and  Olenn  Fair- 
brook,  of  Olympla,  fbr  respondent 

FULLERTON,  3.  This  Is  an  application 
tor  a  writ  of  mandamus,  made  by  the  rela- 
tor Warson  against  I.  M.  Howell,  secretary 
of  state,  to  compel  that  officer  to  accept  the 
relator's  filing  as  a  candidate  for  the  office 
of  state  senator  for  the  counties  of  Kitsap 
and  Mason  on  the  Republican  primary  ticket 
The  relator's  application  Is  based  on  section 
1,  article  22,  of  the  Constitution,  which  ap- 
portioned the  state  Into  senatorial  and  repre- 
sentative districts  and  prescribed  the  num- 
ber of  senators  and  representatives  that 
shonld  be  elected  as  the  first  legislative  body 
following  the  adoption  of  the  Oonstltntion. 
In  this  apportlonihent  the  counties  of  ^  Kit- 
sap and  Mason  constituted  the  Twentieth 
senatorial  district,  which  was  entitled  to  one 
senator.  The  secretary  of  state  refused  the 
proffered  filing,  on  the  ground  that  the  Leg-' 
islature  has  twice  since  the  adoption  of  the' 
Constltntton  reapportioned  the  state,  the  last 
apportloninent  being  at  the  session  of  1901 
in  which  Uie  state  was  divided  into  42  sto- 
gie seAatorlal' districts,  the  comtles  of  Ma- 
son, Itltsap,  and  Island  being  made  the 
Twentj^-Third  district  entitled  to  one  sena- 
tor.  This  «ct,  the  secretary  contends,  super- 
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sedes  the  apportioiiment  made  by  tbe  section 
of  tbe  Constitution  dted.  Tbe  Constitution 
provides  for  a  reapportionment  of  fbe  sev- 
eral legislative  districts  by  the  Legislature 
at  stated  intervals,  and  if  the  apportion- 
ments made  by  that  body  are  not  violative  of 
the  restrictions  placed  upon  the  legislative 
powers  by  the  Constitution,  the  relator's  ap> 
plication  was  properly  denied. 

It  is  tbe  contention  of  the  relator  tliat  the 
apportionments  made  by  the  Legislature  are 
violative  of  the  constitutional  restriction  and 
hence  are  void,  and  that  tbe  only  lawful  ap- 
portionment under  which  members  of  the 
Legislature  can  be  legally  elected  is  the  one 
contained  in  the  Constitution.  This  consti- 
tutes the  sole  question  for  our  determina- 
tion. 

[1]  The  sections  of  the  Constitution  which 
relate  to  apportionments  are  the  following: 

"The  House  of  RepreaectativeB  shall  be  com- 
posed of  not  less  than  sixty-three  nor  more  than 
ninety-nine  members.  The  number  of  senators 
shall  not  be  more  than  ooe-balf  nor  less  than 
one-third  of  tbe  number  of  members  of  the 
House  of  Representatives.  The  First  Legisla- 
ture shall  be  composed  of  seventy  members  of 
the  House  of  Representatives  and  thirty-five 
senators."     Article  2,  I  2. 

"The  Legislature  shall  provide  by  law  for  an 
enumeration  of  the  inhabitants  of  the  state  in 
the  year  one  thousand  eight  hundred  and  ninety- 
five,  and  every  ten  years  thereafter;  and  at 
the  first  session  after  such  enumeration,  and 
also  after  each  enumeration  made  by  the  au- 
thority of  the  United  States,  the  L^islature 
shall  apportion  and  district  anew  the  members 
of  the  Senate  and  House  of  Representatives, 
according  to  the  number  of  inhabitants,  ex- 
cluding Indians  not  taxed,  soldiers,  sailors,  and 
officers  of  the  United  States  Army  and  Navy 
in  active  service."     Article  2,  §  3. 

"After  the  first  election  the  senators,  shall  be 
elected  by  single  districts  of  convenient  and 
contiguous  territory  at  the  same  time  and  in 
the  same  manner  as  members  of  the  House  of 
Representatives  are  required  to  be  elected,  and 
no  representative  district  shall  be  divided  in  the 
formation  of  a  senatorial  district  They  shall 
be  elected  for  the  term  of  four  years,  one-half  of 
their  number  retiring  every  two  years.  The 
senatorial  districts  shall  be  numbered  consec- 
utively, and  the  senators  chosen  at  the  first 
election  had  by  virtue  of  this  Constitution,  in 
odd-numbered  districts,  shall  go  out  of  office 
at  the  end  of  the  first  year,  and  tbe  senators 
elected  in  the  even-numbered  districts  shall  go 
out  of  office  at  the  end  of  tbe  third  year."  Ar- 
ticle 2,  t  6- 

These  sections  of  fhe  Constitution,  it  will 
be  observed.  Impose  upon  tbe  Let^lature, 
when  apportioning  and  redlstricting  anew 
tbe  numbers  of  tbe  Senate  and  House  of 
Representatives,  certain  restrictions:  (1) 
Neither  the  Senate  nor  House  of  Represent- 
atives may  contain  more  or  less  than  cer- 
tain spedfled  numbers;  (2)  senatorial  dis- 
tricts must  be  single  and  be  of  convenient 
and  contiguous  territory;  (3)  no  representa- 
tive  district  shall  be  divided  in  tbe  forma- 
tion of  a  senatorial  district;  (4)  the  appor- 
tionment must  be  made  according  to  tbe 
number  of  inhabitants.  There  is  no  conten- 
tion that  the  first  three  of  these  requirements 
were  violated  In  either  of  the  apportionment 


acts  made  by  the  Legislature.  7%e  sole  con- 
tention is  that  the  apportionments  were  not 
made  according  to  the  nnmber  of  inhabitants. 
Tables  are  presented  showing  the  number  of 
inhabitants  in  each  several  district  above 
and  below  the  unit  of  representation  adopted 
both  at  the  time  the  apportionments  were 
made  and  as  shown  at  the  time  of  the  tak- 
ing of  the  federal  census  of  1910.  Each  of 
these  tables  shows  inequalities — the  compari- 
sons based  on  the  census  of  1910  showing 
such  inequalities  to  be  exceedingly  gross.  It 
may  be  remarked  here,  however,  that  this 
latter  fact  furnishes  no  ground  for  declaring 
the  legislative  apportionment  unconstitution- 
al While  it  argues  strongly  against  the  fidl- 
ure  of  the  Legislature  to  perform  its  dnty, 
it  states  no  ground  for  setting  aside  a  legis- 
lative apportionment  yalid  when  enacted.  It 
is  held  by  all  of  the  courts  that  the  Legisla- 
ture cannot  be  compelled  to  redistrlct  the 
state  as  directed  by  the  Constitution,  and 
as  a  corollary  thereto  it  must  follow  that 
an  apportionment  act,  lawfully  enacted,  wUI 
cont^inue  In  force  until  superseded  by  a  snb- 
sequent  valid  act 

[2, 31  The  question,  then,  turns  on  the  con- 
stitutionality of  the  Apportionment  Acts. 
The  act  01 1901,  being  the  last  upon  the  sub- 
ject by  the  Legislature,  repeals  the  act  of 
1800  (Laws  Sp.  Sess.  1S90,  p.  3),  supersedes 
the  constitutional  apportionment,  and  is  the 
law  now  in  force  under  which  the  ensuing 
Legislature  must  be  elected  unless  It  has 
never  been  constitutionally  valid.  It  can- 
not be  disputed  that  the  presumption  of  cod- 
stitutlonality  attaches  to  apportionment  acts 
In  the  same  manner  that  it  does  to  any  other 
act  of  the  Legislature,  and  that  any  doubt 
as  to  the  power  of  the  Legislature  to  pass 
the  particular  act  must  result  in  a  finding 
that  tbe  act  is  within  the  legislative  power. 
It  Is  axiomatic,  also,  that  tbe  Constitution 
is  a  limitation  of  power,  not  a  grant  of  pow- 
er, and  that,  save  for  constitutional  restric- 
tions, the  Legislature  could  apportion  tbe 
state  in  any  manner  it  deemed  fit,  and  the 
courts  would  be  powerless  to  inquire  Into 
the  validity  of  the  act  It  follows,  therefore, 
that  the  facts  adduced  to  show  the  alleged 
unconstitutionality  of  the  act  in  question 
must  be  clear  and  convincing,  and  must  es- 
tablish beyond  question  that  the  Legislatore 
in  enacting  the  law  went  entirely  beyond  the 
limits  marked  by  the  Constitution. 

[4]  It  is  clear,  furthermore,  in  providing 
that  tbe  apportionment  should  be  made  ac- 
cording to  the  number  of  inhabitants,  the 
framers  of  the  Constitution  did  not  Intend 
that  this  should  be  done  with  mathematical 
exactness.  Indeed,  it  requires  no  demonstra- 
tion to  show  that,  because  of  the  other  re- 
strictions imposed,  this  is  wholly  impossible, 
something,  therefore,  was  left  to  the  discre- 
tion of  the  Legislature.  If  in  complying 
with  the  other  mandates  of  the  ConsUtation 
it  finds  that  it  is  compelled  to  ignore  etnali- 


Digitized  by 


Google 


Wash.) 


MOOKB  T.  TWIN  CITT  ICE  A  COLD  STORAQE  CO. 


779 


ty  In  population  to  some  extent.  Its  enact- 
ment wUl  nerertbelesa  be  valid  because  of 
tbe  necessity  of  the  case.  Before  It  will  be 
Invalid,  Its  action  most  partake  of  an  arbi- 
trary disregard  of  the  requirements  of  the 
Constitution,  or  be  so  gross  and  inconsist- 
ent as  to  Imply  arbitrary  action. 

[S]  Turning  then  to  the  Apportionment 
Act  of  ISOl,  we  find  no  reason  to  hold  It  nn- 
conatttntional  on  the  ground  of  ineqnallty  of 
representation.  There  are  inequalities,  it  Is 
true,  but  none  that  Indicates  arbitrary  ac- 
tion on  the  part  of  the  Legislature.  Several 
districts  accorded  only  one  repiesentatlTe 
contain  more  than  the  unit  of  population 
necessary  for  one  representative,  but  none 
of  them  approaches  the  population  which 
would  entitle  it  to  two  repreaentatives.  The 
same  can  be  said  of  districts  whose  popula- 
tion was  less  than  the  number  of  units  re- 
quired to  entitle  them  to  the  number  of  rep- 
resentatives granted  them.  In  no  Instance 
was  the  deficiency  equal  to  a  unit,  and  in 
most  of  tliem  the  differences  were  compara- 
tively  Inslgnlflcant  In  the  few  instances 
where  tbe  sorplus  or  deficiency  is  oonsidera- 
Ide,  It  is  evident  that  some  special  reason 
induced  the  making  of  the  differences,  not 
an  intent  on  the  part  of  the  LeglBlature  to 
Ignore  the  constltational  requirements.  On 
tbe  merits  of  the  controversy,  therefore,  we 
are  unable  to  cimclnde  that  tbe  wilt  should 
be  granted. 

[•,  7]  But  even  If  It  were  oonduded  that 
the  act  of  1901  was  sndi  a  departure  from 
the  requirements  of  the  Constitution  as  to 
disclose  a  willful  disregard  of  Its  provlBlons, 
we  think  it  now  too  late  for  tbe  relator  to 
raise  the  question.  The  act  complained  of 
baa  stood  uncontradicted  for  more  than  16 
years.  Seven  Legislatures  have  been  elect- 
ed under  It.  Laws  have  been  jMssed  which 
so  far  affect  the  rights  of  the  electors  that 
a  return  to  the  old  districts  marked  out  by 
tbe  Constitution  would  result  in  the  utmost 
confusion,  if  not  chaos,  requiring  perhaps  a 
session  of  tbe  Legislature  before  an  election 
could  be  held.  No  court  is  required,  on  a 
complaint  made  after  this  lapse  of  years,  to 
subject  the  people  of  tbe  state  to  the  tur- 
moil such  a  course  would  cause.  Tbis  form 
of  legislation  is,  to  a  great  extent,  political 
and  administrative  in  its  nature,  and  in- 
volves no  individual  rights  other  than  such 
as  pertain  to  tbe  electorate  as  a  whole. 
Persons  who  conceive  that  tbe  Legislature 
has  acted  in  disregard  of  tbe  mandates  of 
tbe  Constitution  must  therefore  act  prompt- 
ly else  they  will  be  held  to  have  waived  their 
rl^t  to  act  at  all. 

"TIm  argument  that,  if  an  act  Is  Invalid  when 
passed,  the  Wee  continued  to  live  in  it  as  long 
sa  it  remafais  on  the  statntts,  and  therefore  may 
be  annulled  at  any  time,  is  not  sound  whoi  at- 
tempted to  be  appUed  to  legislation  that  Is  pdit- 
ieal  or  adminis&ative  in  its  nature.  It  may  b« 
true  the  laches  cannot  give  validity  to  a  void 


act,  but  when  no  property  right  is  involved,  and 
tbe  Question  is  purely  political  and  administra- 
tive individuals  or  parties  that  have  seen  the 
act  in  operation  for  years,  and  the  affairs  of 
state  carried  on  under  it,  withont  offering  ob- 
jection or  making  protest,  will  not  be  beard  at 
a  late  day  to  question  its  validity.  They  must 
act  in  seasonable  time,  and  not  delay  until  the 
conditions  they  have  acquiesced  in  and  assented 
to  have  become  firmly  eetabliahed  as  a  part  of 
the  system  of  the  government.'' 

Tbm  writ  is  denied. 

MORRIS,  0.  J.,  and  PABKSR,  MOUNT, 
MAIN,  and  ELLIS,  JJ.,  concur.  CHAI>- 
WIOK,  HOLCOMB,  and  BAUSMAN,  JJ.,  ab- 
sent and  taking  no  part. 


MOORB  V.  TWIN  CITr  ICE  &  COLD  STOR- 
AGE CO.    (No.  12942.) 
(Supreme  Court  of  Washington.    Aug.  29, 1910.) 

1.  Landlobd  and  Tknant  «=»56(2)— Rbveb- 
sioir— "Wasts"— FoBsimoBB. 

Under  the  lease  of  a  lot  SO  by  137  feet,  not 
generally  valuable  for  agricultural  purposes,  ad- 
jacent to  the  tenant's  lot,  used  by  it  for  a  grai>e 
juice  factory  and  cold  storage  plant,  not  sped- 
tying  the  purposes  for  which  it  might  be  used, 
but  providing  dist  the  lessee  shoidd  not,  under 
penalty  of  forfeiture,  make  or  suffer  any  waste 
thereof,  or  any  alteration  therein  without  the 
lessor's  consent  in  writing,  the  lessee's  placing 
upon  the  lot  of  snrtsce  soiL  sand,  gravel,  or 
rock,  excavated  from  the  adjacent  lot  so  that 
the  sand  might  be  used  in  the  concrete  mixture 
for  the  cellar  or  basement  wall,  and  that  the 
gravel  or  rock  might  be  readily  moved  and  the 
snrtsce  soil  dispoiKd  of,  all  of  which  had  been 
removed,  with  tbe  exception  of  12  yards  on  a 
corner  of  the  lot  left  to  make  a  better  driveway, 
did  not  constitute  waste  for  which  tbe  lessor 
might  forfeit  the  lease;  "waste"  being  an  un- 
reasonable and  improper  use,  abuse,  mismanage- 
ment,  or  omission  of  dnty  touching  realty  by 
one  rightfully  in  possession,  which  results  in 
substantial  injury  thereto. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {|  140-142;  Dee.  Dig.  «s> 
5B(2). 

Vot  other  definitions,  see  Words  snd  Phrases^ 
First  and  Second  Series,  Waste.] 

2.  Landlord  axd  Tknart  «=>Z1S(8)— Bert— 
Patmewt. 

Where  the  tenant  mailed  a  check  for  the 
amount  of  rent  then  due,  containing  a  notation 
"Lot  O,"  when  that  covered  by  the  lease  was 
"Lot  A,"  not  owned  by  the  landlord,  he  must 
have  known  that  the  check  was  intended  as 
payment  for  "Lot  A." 

[Ed.  Note.— For  otter  cases,  see  Landlord' and 
Tenant,  (3ent  Dig.  i  852;  Dec.  Dig.  «s»213(3).] 

3.  Patkert  ^=>22— Check  or  Cash— Objec- 
tion. 

Where  tender  of  rent  in  tbe  form  of  a  check 
was  not  refused  because  it  wss  not  made  in 
cash,  the  landlord,  in  his  action  for  a  forfeiture, 
could  not  claim  that  the  tender  should  have  been 
made  In  money  and  not  by  check. 

[Ed.  Note.— For  other  eases,  see  Payment, 
Cent.  Dig.  {{  87,  88 ;   Dec.  Dig.  «=>22.] 

Department  2.  Appeal  from  Superior 
Court,  Benton  County;  O.  R.  Holcomb,  Judge. 

Action  by  Mary  J.  Moore  against  the  Twin 
City  Ice  &  Cold  Storage  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  came  remanded,  with  direo- 
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tlon  to  thft  superior  court  to  dismiss  the  a<s 
tton. 

Hoiiltoi]  &  Jeffrey,  of  Kennewlck,  for  ap- 
pellant O.  B.  Hamblet,  of  Kennewlck,  and 
Lion  Boyle,  of  Prosser,  for  respondeat 

MAIN,  3.  Tbls  action  was  Instituted  by 
the  plaintiff  for  the  purpose  of  securing  the 
forfeiture  of  a  lease  of  real  estate,  for  iws- 
session  of  such  real  estate,  dai  for  damages 
on  account  of  waste  claimed  to  have  been 
caused  by  the  defendant  as  tenant.  After 
the  action  had  been  pending  for  some  time, 
a  supplemental  complaint  was  filed,  claiming 
as  an  additional  ground  for  forfeltore  the 
failure  to  pay  rent  which  had  become  due 
subsequent  to  the  time  when  suit  was  be- 
gun. After  the  Issues  were  framed  the  cause 
was  tried  to  the  court  without  a  Jury,  and  re- 
sulted In  a  Judgment  decreeing  the.fori;etture 
of  the  lease,  the  possession  of  the  premises 
to  the  plaintiff,  and  $10  damages.  From  this 
Judgment  the  defendant  ai^>eals. 

The  facts  are  briefly  these:  On  September 
9,  1013,  the  respondent  executed  and  deliver- 
ed to  the  appellant  a  lease  for  lot  A  of 
Moore's  First  Addition  to  Kennewlck,  \ya8b. 
By  the  terms  of  tills  lease,  the  tenancy  was 
to  begin  on  September  15,  1013,  and  continue 
for  a  period  of  three  years.  The  rent  speci- 
fied was  $10  per  year.  The  lot  next  adjacent 
on  the  west  to  that  covered  by 'the  lease  was 
owned  by  the  appellant  and  was  used  by  It 
for  a  grape  Juice  factory  and  cold  storage 
plant  Prior  to  the  execution  of  the  lease, 
and  for  a  period  of  about  six  or  seven  years, 
the  appellant,  with  the  consent  of  the  owner 
of  the  lot  covered  by  the  lease,  had  used  the 
same  as  a  yard  for  Its  horses ;  but  at  no  time 
had  paid  any  rent  therefor.  Prior  to  the  ex- 
ecution of  this  lease,  the  son  of  the  respond- 
ent bad  tendered  to  the  manager  of  the  ap- 
pellant a  lease  to  be  executed,  with  rent  re- 
served in  the  sum  of  f  1  per  year.  This  lease 
the  appellant  refused  to  execute,  the  reason 
therefor  not  appearing  In  the  record.  The 
executed  lease  does  not  specify  the  purpose 
to  which  the  lot  may  be  devoted.  Some  time 
prior  to  the  month  of  June,  1014,  the  appel- 
lant began  the  excavation  for  a  cellar  or 
basement  under  the  building  occupied  by  It 
as  Its  cold  storage  plant  and  grape  Juice  fac- 
tory. In  making  this  excavation  th^  surface 
soil,  sand,  gravel,  and  rock  were  takeh  out 
on  the  east  side  of  the  lot  and  temporarily 
placed  upon  the  lot  covered  by  the  lease  from 
the  respondent.  When  the  excavated  mate- 
rial was  placed  upon  the  lot,  the  surface  soil, 
gravel  or  rock,  and  sand,  were  separated,  aqA 
placed  In  different  piles.  This  was  so  that 
such  of  the  sand  na  was  necessary  could  be 
used  in  the  concrete  mixture  for  the  cellar 
or  basement  walls,  and  that  the  gravel  or 
rock'  could  be  readily  moved,  and  the  surface 
soli  properly  disposed. of.  Part  of  the  rock 
and  gr&vel  had  been  removed  from  the  lot 
owned  by  the  respondent  prior  to  the  time 


when  the  suit  was  begun;  and  at  the  time  of 
the  trial  it  bad  all  been  removed,  with  tbe 
exception  of  approximately  12  yards  on  the 
northwest  comer  of  the  lot  This  was  left 
for  the  purpose  of  making  a  better  driveway 
In  approaching  the  building.  The  lot  cover- 
ed by  the  lease  was  in  dimensions  60  feet  by 
137  feet  The  terms  of  the  lease  referring  to 
the  care  and  preservation  of  the  premises  are 
as  follows: 

"The  said  lessee  promises  to  •  •  •  not 
make  or  suffer  any  waste  thereof,  nor  lease  or 
underlet  or  permit  any  other  person  or  persons 
to  occupy  any  portion  thereof,  or  improve  same, 
or  make,  or  suffer  to  be  made,  any  alteration 
therein  but  with  the  approbation  of  Che  lessor 
thereto,  in  writing,  having  been  first  obtained 
and  the  lessor  may  enter  to  view  and  make  im- 
provements, and  to  expel  tbe  lessee  if  he  shall 
fail  to  pay  the  rent  as  aforesaid,  or  make  or 
suffer  any  strip  or  waste  thereof." 

On  June  26,  1914,  tbe  respondent  In  writ- 
ing notified  the  appellant' that  she  elected  to, 
and  did  thereby,  forfeit  the  lease,  and  de- 
manded the  surrender  of  the  premises — 
"because  of  the  waste  committed  on  and  to  said 
above-described  premises,  by  placing  thereon 
large  quantities  of  stqne,  sand,  and  graveL" 

[1]  Tbe  first  question  Is  whether  tbe  appe- 
lant had  committed  waste  by  the  use  to 
which  It  had  put  the  lot  leased  from  the  re- 
spondent Waste  Is  an  unreasonable  and  Im- 
proper use  and  abuse,  mismanagement  or 
omission  of  duty  touching  real  estate  by  one 
rightfully  In  possession,  which  results  In  sub- 
stantial injury  thereto.  It  Is  a  violation  of 
the  obligation  of  the  tenant  to  treat  the 
premises  in  such  a  manner  that  no  harm  be 
done  to  them,  and  that  the  estate  may  revert 
to  those  having  the  reversionary  interest 
without  material  deterioration.  Jones,  Land- 
lord &  Tenant,  {  625;  Davenport  v.  Hagoon, 
IS  Or.  3,  4  Pac.  299,  67  Am.  Hep.  1;  Delano 
V.  Smith,  206  Mass.  865,  92  N.  E.  500,  30  L. 
K.  A.  (N.  S.)  474.  In  tbe  ease  last  cited  it 
was  said: 

''Waste  is  on  anreasonabla  or  improper  use, 
abuse,  mismanagement  or  omission  of  duty 
touching  real  estate  by  one  rightfully  in  posses- 
sion, which  results  in  its  substantial  Injury. 
It.  is  the  violati<m  of  an  obUgation  to  treat 
the  premises  in  such  manner  that  no  harm  be 
apiic  to  them,  and  that  the  estate  may  revert 
to  those  having  an  tmaerlying  interest  tmdete- 
liof ated°  by  any  willfnl  or  neffigent  act" 

The  respondent  claims  that  the  acts  of  the 
apipellant  constituted  wttste  because  such  acts 
materially  lessened  the  value  of  the  lot  for 
agricultural  purposes. '  ih  this  con'nectloi)  it 
should  be  remembered  that  the  lot  In  question 
was  within  the  corporate  limits  of  the  city  of 
Kennewlck;  that  the  dimensions  thereof 
were  50  by  137  feet  In  addition  to  this  the 
son  of  the  plaintiff,  while  testifying  in  her  be- 
half on  cross-examination,  placed  thfe  value 
of  the  lot  at  $2,200,  and  stated  that  at  one 
time  he  had  arranged  to  sell  it  to  a  person 
for. that  sum,  who  desired  to  erect  a  cream- 
ery thereon.  Another  witness  on  bdialf  of 
the  ■  respondent  said  that  the  value  of  the 
lot  was  approximately  $200  tor  agricultaial 
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purposes.  This  witness  was  a  farmer,  and 
only  claimed  to  be  familiar  with  the  land  for 
agricultural  purposes.  It  cannot  be  held  that 
tils  lot  was  chiefly  valuable  for  agricultural 
purposes.  Owners  of  land  adapted  to  that 
purpose  do  not  plat  It  Into  tracts  of  such 
dimensions  as  this  lot  If  It  was  worth  any 
substantial  part  of  the  sum  which  the  son  of 
the  plaintiff  testified  was  Its  value,  there 
is  no  known  agricultural  use  to  which  it 
could  be  devoted,  and  an  adequate  return 
realized  upon  such  investment. 

From  the  memorandum  opinion  of  the 
trial  Judge,  as  well  as  from  the  findings  of 
fact  entered  in  tbe  case.  It  appears  that  he 
was  of  the  opinion  that  no  waste  had  been 
committed.  With  this  view  we  are  in  ac- 
cord. The  lease  not  specifying  the  purpose 
to  which  the  property  should  be  devoted,  the 
tenant,  no  doubt,  bad  the  right  to  make  any 
reasonable  use  thereof  in  connection  with 
the  operation  of  Its  adjacent  property.  It  is 
true  that  approximately  12  yards  of  gravel 
remained  upon  the  lot  at  the  time  of  the 
trial ;  but  this  was  incidental  to  the  use  of 
the  lot  In  connection  with  the  lot  owned  by 
the  appellant  The  excerpt  from  the  lease 
above  quoted  provides,  among  other  things, 
that  the  tenant  shall  not  make  any  alteration 
in  the  premises  without  the  written  CMiBent 
of  the  lessor.  But  the  lease  does  not  reserve 
to  the  lessor  the  right  to  terminate  the  lease 
Cor  such  an  alteratloD.  The  lease,  as  indi- 
cated by  the  last  danae,  only  gives  the  right 
to  the  lessor  "to  expel  the  lessee  if  he  shall 
tail  to  .|Mi7  the  rent  as  aforesaid,  or  make  or 
softer  any  strip  or  waste  thereof."  It  was 
under  this  clause  in  the  lease  fbat  the  re- 
spondent claimed  the  right  to  a  forfeiture 
when  she  gave  notice  to  that  effect  There  is 
no  dalm  that  there  was  any  strip,  and  if 
there  was  neither  failure  to  pay  rent  nor 
waste,  the  respondent's  right  to  a  forfeiture 
under  b&c  notice  falls.  Here  we  are  not  in 
accord  with  the  view  of  the  trial  Judge,  as 
he  apparently  interpreted  the  covenant 
against  alteration  in  the  lease  to  be  covered 
by  the  florfeltare  clause.  There  being  no 
waste.  It  follows  that  the  respondent  had  no 
rigbi  to  declare  the  tenancy-  forfeited  for  that 
reason. 

[2, 3]  The  rent  for  which  the  forfeiture 
was  claimed  was  due  on  September  15,  1914. 
On  that  day  the  appellant  called  at  the  home 
of -the  respondent  for  the  purpose  of  paying 
the  rent,  btit  found  no  one  there  to  whom  he 
could  pay  it  Thereafter,  during  the  same 
day,  be  mailed  to  the  respondent  a  check 
for  110,  whl<^  was  the  amount  of  the  rent 
then  due.  This  dbeck  contained  a  notation 
"Lot  0,"  when  that  covered  by  the  lease 
waa  "TiOt*  A."  tbe  check  was  returned  by 
the  respondent  without  comment  The  re- 
spondent did  not  own  lot  O,  and  had  no.rela' 
tlons  with  the  appellant  relative  '  thereto^ 
She  must  have  known,  and  tlie  fact  could  not 


have  been  otherwise,  that  the  check  was  In- 
tended as  payment  upon  the  lot  covered  by 
the  lease.  Tender  of  the  rent  in  the  form  of 
a  check  was  not  refused  because  It  was  not 
made  in  cash.  In  the  previous  dealings  be- 
tween the  iiartles,  there  was  nothing  to  in- 
dicate that  the  respondent  would  not  as  read- 
ily accept  the  check  in  payment  of  the  rent 
as  cash.  The  respondent  not  having  refused 
the  check  because  the  rent  was  offered  in 
that  form  instead  of  in  cash,  is  not  in  a  posi- 
tion to  now  claim  that .  the  tender  should 
have  been  made  in  money  and  not  by  check. 
Hidden  v.  German  Sav.  A  Loan  Soc.,  48  Wash. 
384,  93  Pac.  668;  Walsh  v.  Colvin,  63  Wash. 
809, 101  Pac.  1085. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  .with  direction  to  the  su- 
perior court  to  dismiss  the  acticm. 


MORRIS,  C.  J., 
MAN,  JJ.,  concur. 


and  MOUNT  and  BAUS- 


SHBKUAN  V.  BABCOOE.    (No.  13025.) 
(Supreme  Court  of  WasblnKton.    Aug.  21, 1916.) 

1.  Appkai.  and  Ebbok  <S=>47(1)— "Amotjnt  in 
O>NTR0VEBsr"  LnirriNS  Riqbt  or  Appeal 
—How  DrrsBifiNBD. 

The  "amount  in  controversy,"  as  limiting  the 
right  of  appeal,  ia  determined  by  the  averments 
of  the  pleadiuca,  and  not  by  the  demand  for 
judgment 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  202-209;  Dee.  Dig.  «=» 
47(1). 

For  other  definitions,  see  Words  and  Phraa^s, 
Elrst  and  Second  Series,  Amount  in  Oontrover- 
sy.] 

2.  Affeai.  Jk.m  Bbbob  i9s»64  —  Akovnt  in 

(^ONTUOVEBST— iHTBBKer. 

Interest,  when  recoverable,  may  be  consid- 
ered in  determining  the  amount  in  controversy, 
so  that  if  the  principal  siun  and  recoverable  in- 
tei'est  at  th«  time  of  commenoemeDt  of  the  action 
exceeds  $2()0  the  Supreme  Court  has  jurisdic- 
tien  of  the  appeal 

[Ed.  Nete.-^For  other'  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  261-266;  Dea  Dig.  «=»64J 

8.  Appkat.  ana  Bbbob  «=a47(2)  —  Amount 

LUOXINO-  lUOHX  OV  APPKAX.  —  PIXADINO — 

Jubibdiction. 
In  an  action  on  a  contract  an  allegation 
that  defendants  agreed  to  pay  9100  for  fnrnlsh- 
ing  and  erecting  a  monument  although  it  im- 
p)rai  a  promise  to  pay  Yvhen  the  monometit  was 
erected  and  wonld  draw  intorest  from  that  dote, 
but  not  alleging  the 'time  at  which  tlie  monu- 
ment was  to  be  erected,  does  not  show  that  the 
amount  in  eontroven^  is  i»:  «xecsi  of  $200  neces* 
■«,rjr  to  brioK  tbe  case  within  ti>«  appeUaCe  juris- 
diction of  the  Sopreme  Court,  since  in  deter- 
mining jurisdiction.  ■  where  the  question  Is  the 
amount  Involved;  the  '1uti«(Ketion  mnst  afiirma- 
tively  appear  in  the  plesdioKS,  and  will  aot  be 
presumed  by  the  coijrl;. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  210-218 ;  Dec;  Dig.  <S=» 
47<2).i  •       •     ■  ■     • 

'  Department:  1.     Appenl   fropi    finpeiitor 

Court  King  County :  Kiiig  Dykeman.JudgBj 

Action   by  Jobn,   Sberipa^ .  awM^^  Katla 


It— >Fui  other  cu«s  SM  »m*  topic  and  KST-I^QUBEIl  ia  >U  Ker,-K«mb«i«d  DKmu  >s4  ta4w«9 
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Jamleson  and  another.  From  a  Judgment  for 
the  defendant,  Mrs.  T.  A.  Babcock,  the  plain- 
tur,  appeals.    Appeal  dismissed. 

Benton  Embree,  at  Seattle,  for  appelant. 
Morris  &  Shipley  and  Fanl  S.  Dubnar,  all  of 
Seattle,  for  respondent 

PBR  OURIAM.  The  appellant  Institiited 
this  action  against  the  defendant  Katie 
Jamieson  and  the  respondent,  Mrs.  T.  A.  Bab- 
cock, to  recover  upon  a  written  contract  for 
the  erection  of  a  tombstone.  His  complaint, 
omitting  the  formal  parts,  was  as  follows: 

"Comes  now  the  plaintiff  herein,  and  for  his 
canse  of  action  against  the  said  defendants, 
states  and  alleges: 

"I.  That  on  the  Slst  day  of  October,  1910,  the 
plaintiff  and  the  said  defendants  entered  into  a 
written  contract  wherein  and  whereby  the  said 
defendants  (the  said  defendant  Katie  Jamieson 
signing  her  name  as  Mrs.  Robt.  Jamieson)  agreed 
to  pay  the  plaintiff  the  sum  of  $190,  for  fur- 
nishing and  erecting  a  monument  in  the  Lake- 
view  Cemetery  in  King  connty,  Wash.  That 
pursnant  to  said  agreement,  the  plaintiff  did  fur- 
nish and  erect  said  monument  in  accordance 
with  said  contract,  and  such  monument  was  duly 
accepted  by  defendants. 

"II.  That  no  part  of  said  sum  for  so  furnish- 
ing and  erecting  said  monument  has  been  paid, 
aluough  the  plaintiff  has  often  demanded  pay- 
ment of  the  defendants  therefor. 

"Wherefore  plaintiff  prays  judgment  against 
the  said  defendants  and  each  of  them,  for  the 
sum  of  $190,  together  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  and  aft- 
er May  1,  1911,  and  for  his  costs  and  disburse- 
ments herein  incurred." 

Issue  was  taken  on  the  complaint  by  Mrs. 
Babcock,  and,  after  a  trial  bad  before  the 
court  sitting  without  a  Jury,  a  Judgment  was 
rendered  In  her  favor,  from  whidi  this  appeal 
is  prosecuted. 

[1]  The  respondent  moves  to  dismiss  the 
appeal  for  the  reason  that  the  amount  in 
controversy  Is  insufficient  to  bring  the  cause 
within  the  appellate  Jurisdiction  of  this  court 
Tills  motion  must  be  granted.  It  la  a  set- 
tled principle  that  the  amount  in  controversy, 
as  limiting  the  right  of  appeal,  is  determined 
by  the  averments  of  the  pleadings,  not  by 
the  demand  for  Judgment.  Doty  v.  Krutz, 
13  Wash.  169,  43  Pac.  17;  Ingham  v.  Harper 
&  Son,  71  Wash.  286,  128  Pac.  675,  Ann.  Gas. 
1914C,  528 ;  Jaklewlcz  v.  Lenhart  86  Wash. 
138,  140  Pac.  642. 

[2]  It  is  settled  also  that  interest  when  re- 
coverable, may  be  taken  into  consideration  in 
determining  the  amount  in  controversy,  and 
if  the  principal  sum,  together  with  the  re- 
coverable interest  thereon  up  to  the  time  of 
the  commencement  of  the  action,  exceeds 
|200,  the  appellate  court  has  Jurisdiction  of 
the  appeal.    Ingham  v.  Hari>er  &  Son,  supra. 

Examined  in  the  light  of  these  principles, 
we  are  dear  that  the  complaint  does  not  show 
that  the  amount  in  controversy  brings  the 
cause  within  the  appellate  Jurisdiction  of 
this  court  From  the  all^^tlons  of  the  com- 
plaint It  will  be  observed  that  the  defendants 
agreed  to  pay  the  plaintiff  $190  for  furnish- 


ing and  erecting  the  monument  This  would 
imply  a  promise  to  pay  when  the  monument 
was  erected,  and,  being  a  liquidated  demand, 
would  draw  interest  from  that  time  at  tbe 
statutory  rate.  But  it  will  be  observed, 
further,  that  there  is  no  allegation  as  to  the 
time  when  the  monument  was  furnished  and 
erected.  From  aught  that  appears,  this  time 
may  have  been  within  a  few  months  or  with- 
in a  few  days  prior  to  the  commencement  of 
the  action,  so  near  that  time  that  the  accumu- 
lated interest  when  added  to  the  principal, 
would  not  bring  the  amount  due  up  to  tlie 
constitutional  limit 

[S]  In  determining  its  Jurisdiction,  where 
the  questlcm  is  tbe  amount  Involved,  tbe  court 
win  not  presume  Jurisdiction.  The  Jurisdic- 
tion must  affirmatively  appear.  It  is  within 
the  power  of  the  pleader  to  make  the  fact 
clear,  and  If  he  does  not  do  so,  the  presump- 
tion is  that  the  fact  la  against  him  rather 
than  in  his  favor. 

It  is  not  enough  that  plaintiff  may  have 
offered  proofs  at  the  trial  tending  to  show 
that  the  sum  due  at  the  time  of  the  com- 
mencement of  the  action  was  In  excess  of 
the  constitutional  limit  This  does  not  deter- 
mine the  amount  in  controversy;  that  amount 
is,  as  we  say,  determined  by  the  allegations 
of  the  parties,  the  issues  as  made  by  tbe 
pleadings. 

The  appeal  is  dismissed. 


ORAWFOHD  T.  SEATTLE,  R.  ft  8.  RT.  OO. 
et  aL    (Noe.  18560,  13570.) 

(Supreme    Court    of    Waohington.      Aug.   2S; 

1.  Appeal  and  Ebbob  4b>418  —  NonoB  or 

Afpeai^—DisuissaXi— Statute. 
Under  Rem.  &  Bal.  Code,  |  1720,  providing 
that  when  the  notice  of  appeal  is  not  given 
when  the  judgment  or  order  appealed  from  is 
made,  it  snail  be  served  upon  all  parties  who 
have  appeared  in  the  action  or  proceeding,  fail- 
ure to  serve  a  notice  of  appeal  upon  a  party 
which  bad  appeared  in  appellant's  receivership 
proceeding  and  bad  become  a  party  to  the  juds- 
ment  or  order  of  sale  rendered  the  appeal  from 
the  order  ineffectual  for  any  purpose. 

[G^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2186-2139;  Dec:  Dig.  ^=> 
413.] 

2.  Appeai.  ard  E^bob  ^=3808— NonoK  of  Ap- 
peal—Inteblootttobt   Obdeb— DztnnaaAi. 

In  such  case  an  appeal,  regarded  as  an  ap- 

geal  from  an  interlocutory  order  and  reviewable 
y  appeal  from  the  Judgment  or  order  thereaft- 
er entered,  would  necessarily  follow  the  dismiss- 
al of  the  appeal  from  the  subsequent  order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3168-3173;  Dec.  Dig.  «=> 
803.] 

8.  Appeai,  ard  Ebbob  «s>426  —  Kotiob  or 
Appeal— TiUK. 
If  the  Judgment  adjudging  the  relator  to  be 
insolvent  and  denying  plaintiff  the  relief  prayed 
for  was  a  final  judgment  from  which  an  appeai 
might  be  prosecuted,  the  appeal  therefrom  would 
be  dismissed,  where  the  notice  of  appeal  was 
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not  Kiven  andl  more  than  90  days  after  the  en- 
try of  die  Judgment 

[Eid.  Note. — BVtr  other  cases,  see  Appeal  and 
Error,  dent  Dig.  if  2165-2161:  Dec  Dig.  «=> 
425.] 

I^  Banc.  Appeal  trova  Superior  Conrt, 
King  Goonty;  Ralph  Eanflman  and  A.  W. 
Frater,  Judgea 

Actl<xi  by  WUUam  R.  Crawford  agalnat  the 
Seattle,  Renton  &  Sonthem  Railway  Com- 
pany and  others  for  the  appointment  of  a 
recelTer,  In  which  the  Fuget  Sound  Traction 
Light  A  Power  Company  filed  a  petition  for 
the  payment  of  a  claim  against  the  Railway. 
From  an  adjudication  of'  the  Railway's  in- 
8olTency,  hut  denying  the  plaintiff  the  relief 
prayed  for,  and  from  an  ordef  directing 
the  sale  of  the  property  to  satls^  claims, 
the  plaintiff  appeals.  Motions  to  dismiss  the 
appeals  granted. 

See,  also,  86  Wash.  628,  ISO  Pac.  1155. 

Morris  B.  Sachs,  of  Seattle,  for  appellant 
Hlgglns  &  Hughes,  of  Seattle,  for  respond- 
ents. 

MAIN,  J.  These  are  two  motions  for  the 
dismissal  of  appeals  presented  In  the  Seattle, 
Renton  A  Southern  Railway  Company  re- 
celTershlp  proceedings. 

On  AprU  30,  1912,  William  R.  Crawford, 
principal  stockholder  of  the  railway  company, 
brought  an  action  against  Peabody,  Hough- 
tdlng  &  Go.  and  Angostus  S.  Peabody,  trustee, 
for  the  mortgage  bondholders  of  the  railway 
company,  alleging  an  attempt  on  the  part  of 
these  defendants  to  wreck  the  company,  and 
also  alleging  Imminent  danger  of  InsolTency, 
and  praying  for  the  appointment  of  a  re- 
ceiver. To  this  action  the  railway  company 
was  a  party  defendant  On  September  25, 
1912,  Peabody,  Houghteling  &  Co.  and  Au- 
gnstaa  S.  Peabody  answered  the  complaint 
To  these  answers  on  October  26,  1912,  the 
plaintiff  filed  replies. 

The  trial  of  the  Issues  made  by  the  com- 
plaint, the  answers,  and  the  replies  thereto 
was  begun  on  January  80, 1013,  and  conclud- 
ed on  March  16th  following.  In  that  action 
the  defendants  had  been  charged  with  at- 
tempting to  wreck  the  road,  and  damages  in 
a  large  sum  were  sought  against  them. 

On  May  17,  1913,  the  court  signed  and 
caused  to  be  entered  Its  findings  of  fact  and 
conclusions  of  law,  in  which  it  was  foand 
that  the  railway  company  was  insolvent,  and 
that  the  conduct  of  the  defendants  had  been 
blaxoeless.  On  November  12,  1915,  the  find- 
ings and  conclusions  were  again  signed  by  the 
trial  Judge  and  refiled.  On  this  date  a  Judg- 
ment was  entered  adjudging  the  railway  com- 
pany to  be  insolvent,  and  denying  to  the  plain- 
tiff the  relief  prayed  for. 

On  September  17,  1914,  the  Puget  Sound 
Traction  Light  &  Power  Company  filed  in 
the  cause  a  petition  for  the  payment  of 
power,  alleging  that  it  was  the  assignee  of  a 
contract  which  the  Seattle,  Renton  &  South- 


ern Railway  Company  had  entered  Into  for 
the  purchase  of  pdwer,  and  that  this  contract 
did  not  expire  until  AprU  24,  1926.  It  was 
stated  In  the  petition  that  there  was  due  upon 
the  contract  at  the  time  the  petition  was  filed 
a  sum  In  excess  of  |103,810.57.  In  this  petl- 
tl<m  it  was  asked  that  the  contract  be  decreed 
a  first  lien  upon  the  property  tn  the  hands 
of  the  receiver,  and  that  the  property  should 
be  sold  subject  to  the  contract 

On  January  19,  1916,  an  order  was  entered 
allowing  claims  which  had  been  filed  with  the 
receivers  and  fixing  the  priorities  thereof. 
On  February  9,  1916,  an  order  was  entered 
directing  the  sale  of  the  property  to  satisfy 
claims.  This  order,  among  other  things, 
provided  that  any-  purchaser  at  the  sale 
should  take  the  property  or  pr<q;)ertles  pur- 
chased, subject  to  the  provisions  of  the  con- 
tract for  power  held  by  the  Puget  Sound 
Traction,  Light  &  Power  Company. 

On  February  24,  1916,  the  plaintiff  served 
and  filed  written  notice  that  he  appealed 
from  the  Judgment  entered  on  November  12, 
1916.  On  the  same  day  he  served  and  filed 
written  notice  that  he  appealed  from  the 
order  and  decree  of  sale  entered  on  February 
9,  1916.  The  notice  of  appeal  from  the  Judg- 
ment entered  on  November  12, 1915,  was  serv- 
ed upon  Peabody,  Houghteling  &  Co.  and  Au- 
gustus S.  Peabody,  trustee^  and  upon  the 
receivers.  The  notice  of  appeal  from  the 
order  of  sale  on  February  9,  1916,  was  not 
served  on  the  Puget  Sound  Traction  Light  & 
Power  Company,  nor  upon  a  number  of  cred- 
itors who  bad  appeared  by  counsel  and  pre- 
sented their  claims,  and  whose  claims  were 
classified  and  allowed  In  the  order  entered 
on  January  19, 1916. 

[1]  As  above  indicated,  the  motions  are  to 
dismiss  both  appeals.  Considering  first  the 
motion  directed  to  the  appeal  from  the  order 
of  sale  entered  on  February  9,  1916:  It  ap- 
pears that  that  was  an  order  entered  in  the 
receivership  proceeding  directing  the  sale  of 
the  property  for  the  purpose  of  satisfying 
the  claims  of  creditors,  and  providing  in  the 
order  that  the  property  should  be  sold  8ul>- 
Ject  to  the  contract  for  power  held  by  the 
Puget  Sound  Traction,  Light  &  Power  Com- 
pany, wlilch  did  net  expire  imtil  April  24, 
1926. 

The  statute  (Rem.  A  Bal.  Code,  f  1720) 
requires  that,  when  the  notice  of  appeal  is 
not  given  at  the  time  when  the  Judgment  or 
order  appealed  from  is  rendered  or  made,  it 
shall  be  served  in  the  manner  required  by 
law  for  the  service  of  papers  in  dvll  actions 
and  proceedings,  upon  "all  parties  who  have 
appeared  in  the  action  or  proceeding.  •  •  • " 

The  Puget  Sound  Traction,  Light  &  Pow- 
er Company  was  a  party  to  the  Judgment  or 
order  of  sale,  and  as  sndi  was  entitled  to 
notice  of  the  appeal.  It  was  not  so  served, 
and  because  of  this  failure  the  appeal  from 
this  order  became  Ineffectual  for  any  purpose. 
In  Robertson  Mortgage  Co.  v.  Stomas,  63 
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■Wash.  816,  115  Pac.  812,  speaking  of  the 
necessity  for  serving  a  notice  of  appeal  upon 
a  party  to  the  Judgment,  it  was  said: 

"He  thereby  became  a  party  to  the  judgment, 
and  as  such  liere  can  be  no  escape  from  holding 
that  he  should  have  been  serred  with  notice  of 
the  appeal.  He  was  not  so  served,  and  under 
the  established  rule  of  this  court  the  appeal  is, 
because  of  such  failure,  InetFectual  for  any  pur- 
pose." 

A  number  ot  creditors  wbo  bad  filed  claims 
and  formally  appeared  in  support  thereof 
were  not  made  parties  to  tlie  appeal.  But 
it  is  not  necessary  to  consider  the  question  of 
the  necessity  for  service  of  the  notice  of  ap- 
peal upon  them,  since  the  failure  to  serve  a 
party  to  the  judgment  was  fatal  to  the  ap- 
peal. 

The  appeal  In  this  case  cannot  be  sustain- 
ed by  the  holding  in  Jepsen  v.  Angeles  Brew- 
ing &  Malting  Co.,  87  Wash.  392,  151  Pac. 
825.  In  that  case  the  receiver  had  filed  a 
report  of  his  doings  as  such  receiver  from  the 
time  of  his  appointment  to  a  date  spedfled. 
The  court  thereupon  made  an  order  fixing  a 
time  and  place  for  a  hearing  upon  the  report, 
and  caused  notice  thereof  to  be  given  to  all 
persons  Interested  in  the  trust  estate.  At  the 
time  appointed  objections  were  made  to  the  re- 
port by  certain  creditors  of  the  Insolvent,  and 
evidence  was  taken  upon  the  objections.  The 
court  directed  the  receiver  to  file  a  supple- 
mental report,  and  fixed  a  date  as  a  time  for 
hearing  objections  to  sudi  report  The  sup- 
plemental report  was  filed,  as  directed,  and 
notice  served  upon  the  parties  interested,  as 
ordered.  A  hearing  was  thereupon  had  upon 
both  reports,  and  an  order  was  entered. 
From  this  order,  the  receiver  appealed. 

In  that  case  the  notice  oil  appeal  was 
sefrved  on  all  claimants  who  had  appeared  in 
the  proceeding  In  response  to  tne  notice  given 
of  tbs  beairlng  In  which  the  order  appealed 
from  was  made.  The  notice  of  appeal  was 
hot  served  upon  certain  parties  who  had 
filed  claims  with  the  receiver,  and  had  taken 
no  further  part  In  the  proceeding.  It  was 
tiiere  held  that  the  phrase  In  the  statute 
"pirtles  who  have  appeared  in  the  action  or 
proceedifag"  refers,'  in  cases  like  the  present, 
"^  those  parties  who  have  appeared  in  the 
particular  proceeding  in  which  the  order  ap- 
pealed from  is  entered,  not  to  those  who  may 
have  filed  claims  with  the  receiver  and  have 
taken  so  farther  part  In  tbe  proceedings." 


The  holding  in  that  case  is  expressly  limit- 
ed to  its  particular  facta ;  and  what  is  said 
In  the  opinion  must  be  read  In  the  light  of 
the  facts  before  the  court  The  holding  there 
would  not  support  an  appeal  where  a  part; 
to  the  Judgment  waa  not  served.  Neither 
would  it  support  an  appeal  where  creditors 
who  had  filed  claims  and  formally  appeared 
In  support  thereof  were  not  parties.  The  po> 
tlon  of  the  opinion  relied  on  by  the  appellant 
was  not  necessary  to  the  decision,  and  w&s 
merely  dictum.  To  give  this  Its  full  effect,  as 
contended  for  by  the  appellant,  would  repeal 
the  statute,  and  permit  tbe  court  to  determme 
a  cause  when  all  the  pArties  who  would  be 
affected  by  the  proceeding  were  not  parties 
to  the  appeaL  Obviously  it  was  not  the  hi- 
tenti<Hi  to  so  bold.  The  only  reason  that 
a  notice  of  appeal  given  in  open  court  at  the 
time  when  tbe  Judgment  appealed  from  is 
rendered  Is  effective  as  to  parties  not  thea 
present  Is  because  the  statute  makes  it  so. 

The  case  of  Kato  v.  Union  Oil  Go;/ 157  Pac. 
688,  is  upon  a  statement  of  facts  wholly 
different  from  that  here  presented,  and  con- 
seqnently  that  case  doea  not  support  tbe 
appeal. 

[2,1]  Tbe  moticm  to  dismiss  the  appeal 
from  the  Judgment  entered  on  November  12, 
1915,  win  next  be  considered.  If  it  be  as- 
sumed that  that  judgment  was  merely  an 
interlocutory  order  in  tbe  case  which  ooald 
be  reviewed  by  appeal  from  the. Judgment  or 
order  entered  on  February  9,  1916,  then  the 
appeal  from  that  Judgment  would  necessarily 
follow  the  dlspoeitlon  of  the  appeal  from 
the  order  of  sale.  If;  on  tbe  other  band,  that 
Judgment  was  a  final  Judgment  from  which 
an  appeal  might  be  prosecuted,  then  there 
Is  a  jurisdictional  defect  In  that  aK)eal  because 
the  Judgment  was  entered  on  November  12, 
1015,  and  the  notice  of  appeal  was  not  given 
until  February  24,  1916,  whl«sh  was  more 
than  90  days  after  tbe  judgment  had  been 
entered. 

These  motions,  owing  to  tlie  Importance 
of  the  case,  have  by  the  court  of  its  evn 
motion  been  considered  en  bbnt.  There  is  no 
alternative  but  to  dismiss  botli  appeals,  and 
It  iB  BO  ordered. 

MOBBIS,  0.  J.,  and  MOUNT,  HOLCOMB, 
PABKBEt.  BLLIS.  and  CHADWIOE,  ».', 
concur. 
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SAPPINGTQN  r.  OWBNS  et  nx.    (No.  13815.) 
(Supreme  Coort  of  Washington.    Aof.  29, 101&) 

1.  MOBTQAOKS  «s>218  —  AOTION  ON  NOTB  — 
PlBHpWiT.  LiIiLBIUTT— BmDBN  OF  PBOOF, 

In  an  action  on  a  note^  diarecaiding  a  realty 
mortgage  given  therevith,  the  makers,  admit- 
ting their  execution  of  the  note,  bnt  claiming 
that  the  partita  agreed  that  the  plaintiff  would 
look  entirely  to  the  mortgage  lor  the  payment 
of  his  debt,  and  that  they  abould  not  be  penon- 
aUy  liable,  had  the  boiden  of  eatabllsbing  aucb 
agreement. 

[Bd.  Note.— For  other  cases,  sea  Mortgages, 
Cent.  Dig.  U  668-685;   Dec.  Dig.  «s>2l&] 

2.  MoBToAoKS  «s»218— Acnoif  on  NOTB— Dk- 
ncaxscr  Jtjdokxrt— STrmciKMcnr  of  Bn- 

DBNCE. 

In  anch  action,  where  Ae  makers  aOeged  an 
agreement  that  tnej  wonld  not  be  personally 
liable  on  the  note  and  that  the  payee  was  to 
look  solely  to  the  mortgage,  eridence  held  to 
sustain  a  finding  that  parties  had  made  such 
agreement' 

[Ed.  Mote.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  668-686;    Dec.  Dig.  «=s218.] 

3.  MoBTOAOKS  «=3866— BiTFOBcmocnT-^use- 
HKtT— Statute. 

Under  Rem.  &  BaL  C!ode,  i  1119,  relating  to 
jadgmente  for  defieien(7  in  the  foreolosnre  of 
a  mortgage,  the  mere  erasure  from  the  note  of 
the  elaose  providing  for  at  defciency  Judgment 
would  be  IneffeetiTe,  and  snch  judgment  coold 
be  had,  unless  it  was  ezpremly  prorided  that 
there  could  be  none. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1592-1686,  1607;  Dec.  Dig.  «^ 
566.] 

4.  MOBTGAOKI  «s>218  —  AOnOH  Olf  NOTB  — 
MlaBKPBXaXNTATION- BUBDXK   OF  pBOOF. 

In  an  action  on  a  mortsrage  note,  plaintiff, 
daiming  that  the  makers  had  misrepresented 
the  yalne  of  the  mortgaged  premises,  apd  hence 
could  not  in  equity  ask  for  the  reformation  of 
the  note  and  mortgage  in  respect  to  the  provi- 
sion for  a  deficiency  judgment  had  the  burden 
of  proving  snch  elaun  by,,  fair  preponderance  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Mortgagvs, 
Cent  Dig.  {I  68&-«85;    DetTHg.  «=»218.) 

6w  Appeal  and  Ebbob  «=3lOIO(l)— Bxtocv— 

FnsrNa  oy  Gomn. 

In  an  action  on  a  note,  disregarding  a  reaitj 
Mortgage  given  therewith  where  the  plaintiff 
daimed  that'  the  makers  had  misrepresented 
the  value  of  the  mortgaged  premises,  and  where 
there  waa  substantial  evidene*  to  support  the 
finding  that  there  had  been  no  snch  miarept*- 
aentaaon,  i^nd  no  evidence  pteponderafing 
agninst  It,  the  finding  could  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Knwc,  Geat  Dig.  S|  £979-8981;  Dee.  Dig.  «b» 

Department  2.  Appe^al  from  Superior 
Court,  Walla  Walla  County;  Edward  0. 
MillB,  Judge. 

Action  by  I*  J.  Sapplngtpn  against  Burt 
Owens  and  wife.  Judgment  for  detraidaats, 
and  plaintiff  appeals.    AflnMd. 

Tiioa  H.  Breota  and  iobn  F.  Watson,  both 
of  WaUa  Walla,  tor  apptUaat.  ..Kiarpsteln, 
PedlgD,  Smith  ft  Sbarpsteia,  of  Walla  Walla, 

for  respotideats.    , 

HOIiOOUp,  J.  TtiM  tiietibn  was  brought 
by  appellant  against  respondents  Owens  and 


wife  upon  their  Joint  liromlssory  note  for 
the  sum  of  $1,800,  disregarding  a  mortgage 
on  realty  given  therewith.  The  note  is  of 
the  ordinary  printed  form,  and  contains  a 
stipulation  for  a  deficiency  judgment,  which 
was  scratched  out,  and  underneath  was 
written  the  following: 

"The  clause  above  erased  was  agreed  to  before 
delivery  of  the  note;  that  ii,  it  was  agreed  by 
all  parties  to  be  erased." 

By  virtue  of  Rem.  ft  BaL  Code,  (  1119> 
there  oould  stUl  be  a  deficiency  judgment  on 
this  note,  as  there  was  no  express  provlsioU 
prohibiting  one.  The  respondents  answered, 
admitting  the  execution  of  the  note,  but  al- 
leging that  It  was  secured  by  a  mortgage  on 
a  quarter  section  of  land  in  Walla  WaHa 
county.  Wash.,  and  that  it  was  the  agree- 
ment and  understanding  between  the  par^ 
ties  that  tlie  makers  were  not  to  be  person- 
ally liable  thereon,  but  that  the  payee  was 
to  look  solely  to  the  mortgaged  lands  tat 
satiisfaction  of  the  debt  evidenced  by  this 
note,  and  that,  through  mutual  mistake  of 
both  parties  and  Inadvertence  of  the  scrive- 
ner, the  note  failed  to  express  the  true  In- 
,tent  of  the  parties  and  should  be  reformed 
to  express  snch  Intention.  Appellant  replied 
to  this  answer  by  way  of  denial,  and  further 
alleged,  as  against  any  reformation,  that  re- 
spondent Owens,  In  order  to  get  appellant  to' 
accept  the  note  and  mortgage,  represented 
tbe  mortgaged  lands  to  be  of  the  value  of 
$4,000,  whereas  in  fact  they  were  worth  not 
to  exceed  $1,000,  and  also  promised  appel- 
lant that  be  would  pay  off  the  note  In  in- 
stallments within  one  year  from  its  date 
The  trial  court  made  findings  in  conformity 
with  the  allegations  of  respondents'  answer, 
and  allowed  appellant  a  Hen  against  tbe 
mortgaged  premises,  bnt  refused  to  enter  a 
personal  judgment  against  either  of  respond- 
ents, this  appeal  resulting. 

-!1->1  Appellant  urges  as  error  tbe  finding 
of  the  trial  court  that'  all  parties  agreed  ap- 
pellant would  look  entirely  to  the  mortgaged 
premises  for  payment' of  the  debt  The  bur- 
deta  of  proof  was  upon  respondents  to  estab- 
lish- an  express  agreement  intended  to  con- 
stitute their  contract  and  reform  the  in- 
strument accordingly.  Both  respondents 
and  one  Oook,  the  scrivener  and  notary  who 
drew  the  note,  and  who,  so  far  as  the  record 
discloses,  was  a  disinterested  witness,  testi- 
fied that  this  agreement  was  entered  Into  by 
the  parties  to  this  action  -before  the  deal  was 
consummated.  This  was -contradicted'  by  ap* 
pellant,  but  the  trial  court  found  that  the 
agreement  as  testified  to  by  respondents 
an4  Cook  was -entered  into  t^/the  partlas, 
and  the  drcuznstances  surrounding  tlve  trans- 
action seem  to  lend  force .  to  this  finding, 
though  as  a  matter  of  law  the  mere  eratere 
oC  tiM  daose  providing  for  a  deficiency  jodg-' 
ment  would  have  been  ineffective,  and  a  de- 
ficiency judgment  could  be  had,  unless  it 
was  expressly  provided  that  there  could  ba 
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none.  The  parties  to  tbls  action,  both  be- 
ing laymen,  were  doubtless  unfamiliar  with 
the  rule  of  law  on  this  subject.  When  they 
erased  the  deficiency  judgment  clause,  if 
done  without  any  agreement  that  there  could 
be  no  such  deficiency,  legally  they  did  a 
useless  thing.  But  we  are  of  the  opinion 
that  they  did  not  consider  they  were  doing 
a  useless  thing,  but  believed  they  were  doing 
it  effectually  for  some  purpose,  which  from 
the  very  nature  of  the  act  of  erasing  this 
clause  and  the  facts  coincident  therewith, 
could  be  only  for  the  purpose  of  preventing 
a  deficiency  Judgment.  If  tills  is  true^  there 
must  have  been  some  agreement  to  that  ef- 
fect, and  there  was  therefore  no  error,  hav- 
ing resolved  the  testimony  in  favor  of  re- 
spondent, in  making  the  finding  complain- 
ed of.  The  fact  that  the  parties  could  have 
made  an  iuunedlate  and  complete  transfer 
of  the  property,  instead  of  such  a  transac- 
tion as  this,  is  immaterial,  if  they  did,  in 
fact,  make  the  express  contract  as  found. 

[4, 5]  Appellant's  last  contention  Is  that 
respondents  committed  a  fraud  in  misrep- 
resenting the  value  of  the  mortgaged  prem- 
ises, and  for  this  reason  respondents  can- 
not come  into  a  court  of  equity  and  ask  for 
the  reformation  of  the  note  and  mortgage, 
which  is  an  equitable  remedy,  as  it  would 
violate  the  equitable  maxim  that  he  who 
comes  Into  a  court  of  equity  must  come  with 
clean  hands.  This  conclusion  is  based  upon 
the  premise  that  as  a  matter  of  fact  respond- 
ents did  misrepresent  to  appellant  the  val- 
ue of  the  mortgaged  land.  The  only  testi- 
mony concerning  the  alleged  misrepresenta- 
tion of  the  value  of  the  mortgaged  premises 
was  that  of  respondents  and  appellant,  which 
was  in  sharp  confilct;  but,  as  this  misrep- 
resentation was  alleged  by  appellant  as  an 
affirmative  defense  to  the  reformation  of  the 
instruments,  it  became  Incumbent  on  him 
to  prove  it  by  a  fair  preponderance  of  the 
evidence.  The  trial  court,  who  had  the  ad- 
vantage of  hearing  the  witnesses  testify  and 
of  weighing  the  credibility  of  each,  was 
of  the  opinion  that  no  misrepresentation  as 
to  value  was  made  by  respondents,  as  evi- 
denced by  the  finding  to  that  effect  There 
was  substantial  evidence  to  support  this 
finding,  and  none  preponderating  against  it 
We  are  not,  therefore,  to  disturt)  it 

Judgment  affirmed. 

MOBBIS,  a  J.,  and  BAUBMAM,  MAIN, 
and  FABKBB,  JJ..  concur. 


8CANDINAVIAN-AMBBICAN  BANK  T. 
KINO  COUNTY.     (No.  18448.) 

(Supreme  Court  of  Washington.    Aug.  29, 1S16.) 

1.  Taxation  «s>S09  ~~  Puositt  or  Lmr  — 

POWEB   OF    IiXQISLATUBB. 

The  state  has  an  undoubted  power  to  create 
a  priority  of  lien  in  aid  of  Its  taxing  power; 


but  such  priority  wHI  not  be  indulged  iinle« 
sustained  by  some  positive  statute,  and  will 
not  be  sustained  by  r«aort  to  conatmction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Clent  Dig.  fi  943-045;  Dec.  Dig.  «=>60e.] 

2.  Taxation  «=s>608— Pebsoital  Tax— Lixh— 
Dksion  ation— Statutes. 
Under  Rem.  &  Hal.  Code,  {  9230,  dedarlof 
all  taxes  a  lien  upon  the  realty  upon  whid>  thQ 
may  be  assessed,  with  priority  over  any  lien, 
etc.,  to  which  such  realty  may  become  liable^ 
section  9235,  providing  that  taxes  aasewed  on 
personalty  ghaU  be  a  lien  upon  all  real  and  per- 
sonal property,  unaffected  by  any  transfer  of 
soch  property,  and  section  9245,  providing  that 
when  it  is  necessary  to  charge  the  tax  on  per- 
sonal property  against  real  property  in  order  to 
collect  it  the  county  treasurer  shall  select  some 

S articular  realty  owned  by  the  delinquent  and 
eaignata  in  his  tax  roll  and  certificate  of  delin- 
quency, ttte  particular  realtv  against  which  such 
personal  property  tax  is  charged,  a  delinquent 
personal  tax  is  not  a  lien  upon  realty  owned  bj 
the  tax  debtor  at  the  time  of  its  levy,  but  whidi 
was  subject  to  a  voluntary  lien,  or  had  been  con- 
veyed to  another  prior  to  the  county  treasurer't 
selection  of  it  to  be  charged  with  the  delinquent 
tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  942;   Dec.  Dig.  «=>50e.] 

Department  2.  Appeal  from  Superior 
,Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  the  Scandinavian-American  Bank 
against  King  County.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Alfred,  H.  Lundtn  and  Bdwln  O.  Bwing, 

both  of  Seattle,  for  appellant  Balllnger, 
Battle,  Hulbert  ft  Shorts,  and  B,  W.  Capps, 
all  of  Seattle,  for  respondent 

CHADWICK,  J.  The  issue  presented  Is 
whether  a  delinquent  personal  tax  is  a  lien 
upon  real  property  owned  by  the  tax  del>tor 
at  the  time  the  tax  was  levied,  but  wliidi  was 
subject  to  a  voluntary  lien  or  had  been  con- 
veyed to  another  prior  to  the  time  the  county 
treasurer  selected  real  property  to  be  charged 
with  the  delinquent  tax,  and  noted  the  charge 
upon  the  tax  rolls. 

Many  cases  from  other  states  are  cited  and 
discussed,  but,  inasmuch  as  our  decisioa  must 
rest  uiKW  our  own  statutes,  it  will  serve  no 
purpose  to  review  them. 

The  sections  of  the  revenue  lawa  pertinent 
to  our  Inquiry  are  the  following: 

"All  taxes  and  levies  whidi  may  hereafter  be 
lawfully  impoaed  or  aasesaed  shall  be  and  tliay 
are  hereby  declared  to  be  a  lien  respectively  up- 
on the  real  estate  upon  which  thev  may  here- 
after be  imposed  m  assessed,  which  liena  shall 
include  all  charges  and  expenses  of  and  con- 
cerning the  said  taxes  which,  by  the  provisions 
of  this  ichapterl  are  directed  to  be  made. 
The  tald  lien  shall  have  priority  to  and  shall  lie 
fully  paid  and  satisfied  liefbie  any  noognixanoe, 
mortgage,  Judgment  debt  obligation  or  respon- 
sibility to  or  with  whidi  said  real  estate  OHiy 
become  diacged  or  UaUe."  Bern,  ft  BaL  Code, 
I  92S0. 

*****  TtM  taxes  assessed  upon  personal 
property  shall  be  a  lien  upon  all  the  real  and 
personal  property  of  the  person  assessed,  from 
and  after  the  date  npon  which  such  aaseaament 
is  made,  and  no  sale  or  transfer  of  either  real 
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or  personal  property  shall  in  any  way  affect 
the  lien  for  such  taxes  upon  sach  property." 
Rem.  &  Bal.  Ood^  |  823S. 

[1,  2]  The  state  has  an  andonbted  power 
to  create  a  priority  of  lien  In  aid  of  Its  taxing 
power  (Carstens  &  Barles  t.  Seattle,  M 
Wash.  88k  146  Pac.  881),  but  the  general  rule 
is  that  such  priority  will  not  be  Indulged 
onlees  anstalned  by  aome  poslttve  statute; 
It  will  not  be  sustained  by  resort  to  construc- 
tl<H>.  Cooley  on  Taxation  (2d  Ed.)  p.  444; 
Central  Trust  Co.  of  New  York  t.  Third  Ave. 
K.  Co.,  188  Fed.  291,  110  O.  C.  A.  1.  Other 
cases  are  collected  In  Ann.  Gas.  191SB,  at 
page  621,  under  the  title  "Construction," 

Taxes  upon  real  property  are  made  a  lien 
upon  the  specific  property  charged,  and  taxes 
upon  personal  property  are  made  a  lien  upon 
tbe  spedfic  poaonal,  property  cbarged  from 
and  after  the  date  of  tbe  assessment.  Rem. 
&  BaL  Code,  H  9230-9236,  supra.  It  wlU 
be  noted  tbat  tbe  lien  upon  real  property  is 
made  a  Hen,  prior  In  time,  over  any  existing 
or  subsequent  lien  or  incumbrance.  Personal 
taxes  are  gireni  no  such  priority  of  lien, 
either  upon  the  specific  property  or  upon 
real  property  then  owned  by  the  debtor  (sec- 
tl«»  9235),  and  under  the  rule  dted,  a  pur- 
chaser of  real  property  or  an  Incumbrancer, 
If  prior  in  time,  takes  the  property  or  a  lien 
upon  it  wltbout  liability  to  pay  the  amount 
of  tbe  delinquent  personal  tax.  TbiB  is  so, 
unless  tbe  right  of  the  state  to  charge  real 
pri^terty  with  a  lien  antedating  a  voluntary 
Uen.  or  inenmbranoa  is  found  in  section  9245, 
which  is  as  follows: 

"When  it  becomes  aecessary,  in  the  opinion 
of  the  coanty  treaanrer,  to  charge  the  tax  on 
personal  property  against  real  property,  in  or- 
dv  that  audi  personal  property  tax  may  be 
collected,  soch  county  treasurer  shall  salsct 
for  that  purpose  some  particular  tract  or  lots 
of  real  property  otened  iy  the  perton  owing 
Mtdk  pw»osat  property  t€u>,  and  in  his  tax  roU 
and  oertificats  of  delinqnenoy  thall  dsaifftiate 
the  pertioular  traot  or  lott  of  reai  propertti 
ttoaitut  wMok  tuoh  pergonal  property  taa  %$ 
ekarged,  smI  »»oh  real  e$iate  thalt  ie  charge- 
eXI»  iherewUK-   •   •    •    [Italics  oars.] 

Manifestly  the  lien  fOr  delinquent  i>ers<»ial 
taxes  does  not  attadi  to  real  estate  prior  to  ttie 


time  spedflc  real  property  is  selected  by  the 
county  treasurer,  and  he  has  charged  it  by 
proper  entry  upon  the  tax  rolls,  and  then 
only  when  the  property  is  owned  by  the  per- 
son owing  the  delinquent  personal  property 
tax.  Not  until  then  is  audi  real  estate  (real 
property  owned  by  the  person,  etc)  "chairge- 
able  therewith." 

The  very  terms  of  the  statute  compel  the 
conclusion  that  the  tax  Is  not  a  lien  general- 
ly upon  all  property,  but  only  upon  such  as 
may  be  thereafter  specifically  selected  and 
charged.  For  the  treasurer  may  not  select 
and  charge  all  real  property  arbitrarily  but 
shall  "select  some  particular  tract  or  lots," 
eta  (section  9246).  But  if  we  grant  that  a 
lien  does  exist,  the  coanty  is  in  no  bet- 
ter position,  for  up  to  tbe  time  of  selection 
and  charging  tbe  lien  is  floating  and  inchoate. 
The  Uen  attacbes  only  to  sucb  Interest  as 
the  dellaqnent  tax  debtor  may  have  in  the 
property  at  the  time  the  charge  is  made  by 
the  county  treasurer.  At  tbat  time,  the  prop- 
erty charged  was  subject  to  an  existing 
lien  which  has  been  foreclosed. 

Counsel  for  appellant  cites  a  number  of 
our  own  decisions  to  sustain  its  contention 
that  the  state  has  asserted  a  general  and  con- 
tinuing Uen  upon  aU  property  that  is  sub- 
jected to  taxation.  We  are  not  called  upon 
to  dedde  whether  the  Legislature  has  the 
power  to  create  a  general  Uen,  or  to  continue 
it  in  some  indioate  form.  It  is  enough  that 
if  It  has  done  so,  it  has  not  saved  a  priority 
on  real  estate  in  favor  of  a  personal  tax  as 
against  a  prior  incumbrancer  or  a  vendee 
whose  Interest  in  the  property  has  attached 
prior  to  the  time  the  real  pr(^)erty  to  be 
charged  is  selected  by  the  coanty  treasurer, 
and  the  part  to  be  charged  is  so  identified 
that  it  could  be  ascertained  by  one  Interested 
in  the  title. 

The  title,  unincumbered  by  the  tax,  is  in 
re6p<Kident,  and  the  Judgment  Is  affirmed. 

MORRIS,  C.  J.,  and  PARKER,  HOLCOMB, 
and  BAUSMAN,  JJ.,  concur. 
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EACinO    COA^OJ   OASUALXi    CXX 

(No.  1S46T.) 

(Supreme  Court  of  WaahinstoB.    Aug.  28, 1&1&) 

1.  Rectivers   «=»174(5)— Actionb   AaAiNSX— 
Nbcessitt  or.LKAVB  to  Sue. 

An  order  entered  after  action  becvn  againat 
a  receiyer  would  likely  cure  the  IrreKularity 
ot  its  commencement  without  leave  of  court. 

[Ed.   Note.— For   other  cases,   see   Receivers, 
Cent  Die.  H  337-343;    Dec  Di«.  «=a>174(5).l 

2.  RKCEirEBS   «=9l74(3)— AcnoNB  Aoaikbt— 

NXCESQITY  or  LULTS  TO  SUK. 

Objection  that  action  was  becnn  against 
receiver  without  leave  of  court  doea  not  go  to 
the  jurisdiction,  but  is  an  irregularity  that  may 
be  waived,  or  cured,  at  any  stage  of  the  pro- 
ceedings.' 

[Ed.  Note.— For  other  cases,  see  Beoeivers, 
Cent  Dig.  (  840;   Dec.  Dig.  «=>174(3).] 

3.  REcxrvKiia  «=>8&— Dtrrnes— GoNVEBSioir. 

The  duties  of  a  receiver  are  to  take  charge 
of,  and  safely  keep  and  account  for,  all  of  the 
assets  of  the  estate,  and  to  abide  all  orders  ot 
the  court  with  reference  thereto. 

[Ed.   Note.~For  Other  cases,   see   Receivers, 
Cent  Dig.  |  160;   Dee.  Dig.  «=986.] 

4.  Rbckitkbs  «=»214  —  Bbxach  or  DrnxES  — 

IiIABIUTT  or  SVERT. 

It  is  a  breach  of  duty  for  whidi  the  receiv- 
er's surety  ia  liable  if  the  receiver,  pending  re* 
plevin  of  launch  alleged  to  belong  to  the  estate, 
'  sells  the  launch;    that  being  in  law  a  conver- 
sion. 

[Ed.   Note.— For  other  cases,   see  BeceiTets, 
Cent  Dig.  |  423;   Dec.  Dig.  •8=s>214] 

5.  RsCEIVBBa    ®=>212— BVBBTIXS- LUlBIUTT 
OH     RKGEIVKB'S     B0NI>— CXTKlfX. 

Where  a  receiver  brought  replevin  for  a 
launch  belonging  to  the  estate  in  which  action 
the  party  in  possession  was  decreed  to  have  a 
lien  for  labor  and  materials,  and  such  party 
then  recovered  judgment  from  the  surety  on 
the  replevin  bond,  such  surety  was  subrogated 
to  his  rights  and  oonld  recover  from  the  surety 
on  the  receiver's  bond  the  amount  of  the  loss 
sustained  through  the  receiver's  conversion  of 
the  launch  pending  replevin  by  sale  thereof; 
the  receiver's  surety  being  bound  by  its  bond,  al- 
though not  a  party  to  the  judgment 

[Ed.   Note. — For  other  cases,   see  Receivers) 
.Cent  Dig.  i  422;  Dec.  Dig.  «=3212.] 

9.  SUBBOQATIOn  «=at  —  COHTIUOTS  —  COIf- 
STBUOnON. 

Subrogation  is  not  founded  on  contract  and 
may  be  enforced  where  no  contract  exists  be- 
tween the  parties,  but  it  is  equally  well  settled 
that  where  liability  of  a  part?  is  fixed  by  con- 
tract or  statute,  courts  will  not  resort  to  equity 
to  either  enlarge  or  defeat  it 

[Eld.  Note.— For  other  cases,  see  Snbrogatioii, 
Cent  Dig.  H  1.  2;   Dec  Dig.  «=»!.]      ' 

7.  .TuDGMKNT  4s»5S3(D  —  CoNcLusrvxrau  — 
Presumptions. 

A  court  cannot  assume  that  another  court 
has  adjudicated  anything  not  expreody  compre- 
hended in  its  judgment 

[EM.   Note. — For  other  cases,   see  Judgment 
Cent  Dig.  i  1002;    Dec  Dig.  «=3QS3(1).] 

8.  Replevin  ^=»69(2)  —  Dbtebminatioit  or 
Value  or  Pbopkbtt— Allxoations  or  Coh- 

PLAINT. 

Allegations  of  complaint  in  replevin  as  to 
yalne  of  property  do  not  determine  its  value. 


but,  under  Rem.  ft  BaL  CSode,  i  434,  the  court 
must  determine  the  value. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {{  287-^-64;    Dec  Dig.  «=»e9(3.] 

8.  BbOEIVIBS  «»21d— IdABIUXX  OK  BSCEIT- 

kb's  Boni>— EzqCBNT. 
Where  a  receiver  brought  replevin  for  a 
lanndi  belonging  to  the  estate,  in  which  ac- 
tion the  party  in  possession  was  decreed  to  have 
a  Uen  for  labor  and  materials,  and  such  party 
then  recovered  judgment  from  the  surety  on  the 
replevin  bond,  but  the  court  in  the  replevin 
action  failed  to  find  the  value  of  the  property, 
the  surety  on  the  receiver's  bond,  though  liabk 
to  the  surety  on  Hxe  replevin  bond,  was  not 
bound  as  to  the  extent  of  its  liability,  and  could 
have  the  extent  determined  in  suit  by  tbe  re- 
plevin surety  for  the  amount  paid  on  the  Judg- 
ment 

[B^d.  Note.— For  other  caaes,  see  Becttver% 
Cent  Dig.  I  425;   Dec  Dig.  «=32ie.] 

10.  Receitkbs  «e»212— LiABiurr  oiT  Bbobit- 

kb's  Bond— Extent. 
In  such  case  the  replevin  surety  could  <iaim 
only  the  sum  that  the  property,  if  sold  and 
turned  into  money,  would  have  liquidated  up- 
on the  daim  if  tried  as  that  of  a  general  credi- 
tor. 

[Ed.  Note,— For  other  cases,  see  Receivoa, 
Cent  Dig.  t  422;    Dec  Dig.  «=>212.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  K.  Mackintosh,  Judge. 

Action  by  the  Southweetem  Surety  Insur- 
ance Oompany  against  the  Pacific  Ck>ast  Cas- 
ualty Company  and  others.  Judgment  for 
plolntlir,  and  the  Casualty  Company  appeals. 
Reversed  and  remanded. 

Oeo.  McKay  and  Heniy  S.  Noon,  botb 
of  Seattle,  for  appellant  BalUnger,  Battle^ 
Hulbert  ft  Shorts,  ot  Seattle,  tor  reavondent 


CHAD  WICK,  3.  The  defendant,  Oiarles 
Shabart,  was  appointed  as  receiver  tor  an 
insotvent  corporation.  The  appellant,  whidi 
will  be  called  the  Casualty  Company,  became 
surety  on  bis  bond.  The  bond  was  condi- 
tioned for  the  faithfol  discharge  of  the  du- 
ties oi  the  receiver.  One  of  the  assets  of 
the  Insolvent  estate' was  a  launch,  then  in 
the  possession  of  ooa  BfiUer.  Miller  refused 
t»  dellyer  possession  to  the  receiwr  who 
began  an  action  in  replevin.  He  gave  bond 
with  respondent,  which  we  wiU  call  the 
Surety  Company,  as  surety,  and  took  posses- 
sion of  the  launch.  Pending  the  trial,  the 
receiver,  without  any  order  of  the  court,  ex- 
changed or  traded  the  laondi  for  a  five-acre 
tract  of  land  in  Kitsap  county.  Miller  an- 
swered in  the  replevin  suit,  setting  up  a  Hen 
in  the  sum  of  $627.36  for  labor  performed 
and  material  furnished  In  the  repair  of  the 
launch,  and  claimed  the  right  of  possession 
pending  the  payment  of  his  claim.  The 
court  entered  a  Judgmmt  against  the  re- 
ceiver for  the  sum  ot  $627.86,  with  interest 
and  costs,  amounting  in  all  to  tbe  sum  of 
$773.88. 

Miller  tben  luroceeded  against  the  Sm^y 
Company,  and  It  paid  the  full  amount  ot 
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the  judgment  which  had  been  rendered 
against  its  principal,  the  receiver  in  the  re- 
plevin action.  The  Surety  Company  then 
began  this  action  to  recover  the  amonnt  so 
paid  from  the  receiver  and  the  Casualty 
Company  upon  the  receiver's  bond.  From  a 
Judgment  In  lavor  6f  the  Surety  Company, 
the  Casualty  Company  has  appealed.  It  is 
first  contended  that  the  action  cannot  be 
maintained  because  the  action  was  not  be- 
gun with  leave  of  the  court. 

[1,2]  This  objection  is  not  now  material 
for  two  reasons:  (a)  It  is  likely  that  an 
order  entered  after  the  action  was  begun 
would  cure  the  irregularity;  (b)  the  objec- 
tion does  not  go  to  the  Jurisdiction  of  the 
court  It  is  no  more  than  an  irregularity 
that  may  be  waived,  or  cared,  at  any  stage 
of  the  proceedings.  Payson  v.  Jacobs,  38 
Wash.  203,  80  Pac.  429. 

13]  The  briefs  have  taken  a  Wide  range, 
but  the  main  reliance  of  the  Casualty  Com- 
pany is  that  the  act  complained  of  and  its 
consequences  were  not  within  the  contempla- 
tion of  the  parties,  and  that  recovery  for 
moneys  paid  upon  a  replevin  bond  are  nOf 
within  either  the  letter  or  the  legal  effect'  of 
the  rec^ver's  bond.  The  obligation  assum- 
ed by  the  Casualty  Company  was  that  the 
receiver  should  faithfully  discharge  his  du- 
ties aa  receiver.  The  duties  of  a  receiver 
are  to  take  charge  of,  and  safely  keep  and 
acconnt  for,  all  of  the  assets  of  the  estate, 
and  to  abide  all  orders  of  the  court  with 
reference  thereta  34  Cya  15-17;  High  on 
Receivers  (4th  Ed.)  f  1. 

[4]  The  sale  of  the  launch,  pending  a  trial 
of  the  replevin  action,  was  clearly  a  breach 
of  duty  on  the  part  of  the  receiver,  and 
subjects  his  surety  to  answer  for  Us  defaidt 
It  was,  in  law,  a  conversion  of  the  property. 
'n'blle,  as  wa  haye  said,  th|e  briefs  take  a 
wide  range,  counsel  are  in  accord  upon  the 
fundamental  principle.  Counsel  for  appel- 
lant says: 

"For  the  receiver's  conversion  of  the  launch 
the  law  fixes  the  legal  consequences,  viz.,  lia- 
bility for  its  valae." 

Counsel  for  respondent  repeats  many  times 
that  by  Ills  neglect  of  duty  the  receiver  con- 
verted the  launch  to  his  own  use. 

[5]  As  we  view  the  case,  therefore,  there 
is  but  one  question  open  to  inquiry,  and  that 
is  the  extent  of  the  Casualty  Company's 
liability.  In  the  replevin  action  the  court 
entered  a  Judgment: 

"•  •  *  Tlat  the  defendant,  BfiUer,  is 
fives  possession  of  said  boat  and  the  plaintifl! 
18  not  entitled  to  possession  of  the  said  launch 
Pacific,  which  was  replevlned  by  said  plaintiff 
from  said  defendant  herein,  except  on  condition 
that  said  plaintiff  pay  to  said  defendant  the  said 
stun  of  §627.35,  with  legal  interest  thereon  since 
April  15,  1912,  together  with  the  costs  and  dis- 
bnraements  herein. 

"It  is  farther  ordered  and  decreed  that  the 
said  Miller  has  a  lien  on  said  launch  for  the 
paymant  of  said  1627.85,  with  interest  and 
costs,  and  was  rigbtfuUv  In  possession  of  the 
at  the  time  of  said  replevy  thereof." 


The  value  of  the  property  was  not  de- 
termined by  the  court  In  the  trial  of  this 
case  the  court  refused  to  permit  appellant 
to  show  the  value  of  the  lanndi. 

It  is  asserted  that  the  Casualty  Company 
is  liable  for  the  full  amount  paid  by  the 
Surety  Company  in  satisfaction  of  the  replev- 
in bond,  and  that  the  court  did  not  err  when 
it  denied  the  offer  of  appellant  to  show  the 
value  of  the  launch,  for  the  reason  that  the 
receiver  had  alleged  the  value  of  the  launch 
to  be  $800  In  his  complaint  In  the  replevin 
case,  and — 

"  *  *  *  It  makes  no  difference  what  the  value 
of  the  lannch  was  because  the  receiver  had  dis- 
posed of  it  without  authority,  converted  it  to 
his  own  tise  aa  fonnd  and  decreed  by  the  eonrt 
and  a  money  judgment  was  rendered  against 
him  for  the  amount  sued  for  in  this  case  on  ac- 
count  of   the   receiver's  neglect    *    •    • " 

Counsel  for  the  Surety  Conqtany  rights 
tally  assumes  that  cespondest  is  subrogated 
to  the  rights  of  Miller,  and,  while  it  can,  no 
doubt  assert  its  judgment  tor  the  whole 
thereof  against  the  receiver  or  possibly 
against  the  estate,  we  cannot  agree  that  it 
may  recover  against  the  appellant  for  more 
than  the  loss  which  Miller  sustained  by  rea- 
son of  the  conversion  of  the  launch.  The 
argaoirat  of  oonosel  and  the  ruling  of  -the 
trial  court  rest  upon  the  same  fault;  that 
is,  falling  to  dlstlngiilfih  between  the  claim 
of  MUler  and  the  damage  or  loss  be  sustain- 
ed by  reason  of  the  destruetion  of  his  secu- 
rity. 

The  mgagement  of  aiq;)eUant  was  to  an- 
swer for  the  value  of  all  property  which 
might  come  into  the  hands  of  tAie  receiver. 
It  did  not  bind  Itself  to  pay  the  claims  of 
creditors,  nor  oonld  It  be  bound  by  the  judjr- 
meat  in  the  replavin  case  beycmd  the  value 
of  the  property.  It  was  not  a  party  to  that 
judgment,  and  cannot  be  aade  privy  beyond 
the  tenas  of  the  bond.  In  othbr  t^ords,  its 
liability  rests  upon  ita  own  obUgatioa  as 
avldenoM  by  the  reoelTSC^g  b<»a,  and  not 
iqmi  the  Judgment.    -        .'■  .     .. 

[I]  We  have  not  overlooked  the  principle, 
which  la  so  strongly  urged  by  counsel,  that: 

"Sobrogation  is  not  founded  upon  contract 
bnt  upon  principles  of  equity,  and  may  be  en- 
forced where  no  contract  or  privity  of  any  kind 
exists  between  the  parties." 

This  we  have  held  many  times,  but  it  is 
equally  well  settled  that  where  the  liability 
of  a  party  is  fixed  by  contract  or  by  statute, 
courts  will  not  resort  to  equity  to  either 
enlarge  or  defeat  them. 

[7-1]  Kespondent  stands  in  the  shoes  of 
Miller,  and  can  claim  no  greater  right,  and 
can  recover  no  more,  than  Miller  lost  which 
was  the  value  of  his  security.  If  the  court 
had  found  the  value  of  the  property,  as  the 
statute  (Rem.  &  BaL  Code,  {  434)  directs  that 
it  should,  we  have  no  doubt  that  appellant 
would  be  bound,  although  not  a  party  to 
the  suit  but  failing  to  find  the  value,  that 
question  is  still  open  to  it    Counsel  says  the 
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receiver,  In  his  complaint,  alleged  the  value 
to  be  |8(0O.  The  question  of  value  cannot  be 
determined  by  reference  to  the  complaint 
We  cannot  assume  that  the  court  adjudicated 
anything  that  la  not  comprehended  in  the 
Judgment. 

It  seems  to  ns  that  the  Judge  who  tried  the 
replevin  action  lost  sight  of  the  qnestion  of 
value,  or  rejected  it  as  inunaterlal,  upon  the 
theory  that  the  receiver  mi^t  not  set  up 
the  value  as  against  i>iB  destructicm  of  the 
lien,  regarding  it  possibly  as  In  the  nature  of 
a  devastavit.  If  this  were  so,  a  Judgment 
might  be  entered  against  the  receiver  person- 
ally, and  the  amount  of  the  Judgment  could 
not  thereafter  be  questioned  by  him,  but  in 
ascertaining  the  liability  of  the  Casualty 
Company  to  answer  for  his  wrong,  we  are  not 
called  upon  to  inquire  whether  a  Judgment 
should  have  been  entered  as  a  personal  Judg- 
ment de  bonis  proprlls  (Gatsch  v.  Mc- 
Ilhargey,  69  Mich.  377,  87  N.  W.  SOS),  or  a 
Judgment  "de  bonis  testatorls"  (Ranney, 
Adm'r,  V.  miomas,  45  Mo.  Ill),  for  the  Judg- 
ment was.  In  fttct,  entered  against  the  re- 
ceiver In  hill  representative  capacity.  Nor 
would  the  form  of  the  Jndgment  estop  the 
Casualty  Company  from  asserting  its  legal 
right  to  be  held  to  the  llabUlty  fixed  by  its 
undertaking.  If  the  question  of  value  had 
been  really  adjudicated  and  evidenced  by  the 
Judgment,  we  would  incline  to  the  holding 
that  the  surety  could  not  deny  its  liability  to 
pay  the  full  amount  thereof.  In  State  v. 
Dalley,  7  Mo.  App.  B18,  an  action  was  brought 
upon  a  similar  state  of  facts,  bat  in  that  case 
the  Judgment  in  the  replevin  actltm  followed 
the  statute.  The  value  of  the  property.  If 
return  could  not  be  had,  was  fixed.  It  was 
hdd  that  the  surety  who  paid  the  Jndgment 
"stood  In  the  shoes  of  the  defendant  In  the 
replevin  action  and  ought  to  be  In  no  worse 
position."  We  are  holding  that  he  siioiild  be 
in  no  better  position,  nie  principle  Is  the 
same  whldiever  way  it  Is  applied.  The  qnes- 
Uoa  of  value  was  not  raised  In  that  case. 


The  amount  of  a  recovery.  If  a  recover; 
might  be  had,  seems  not  to  be  have  been 
questioned.  We  hold,  then,  that  in  order  to 
bind  the  receiver's  surety,  the  value  of  tbe 
property  must  affirmatively  appear  In  the 
Judgment.  Otherwise  the  surety  must  hare 
its  day  in  court 

[10]  There  is  another  way  to  look  at  tbe 
case.  The  failure  of  the  court  to  find  the 
value  of  the  property  In  the  replevin  action 
may  be  rejected  as  an  Immaterial  tbiog; 
for.  In  legal  effect,  the  Judgment  was  no  more 
than  the  establishment  of  Miller's  cUlm 
against  the  estate.  Ths  receiver  was  not 
made  liable  personally  by  the  Judgment  The 
claim  being  established,  the  liability  of  the 
receiver's  surety  is  to  answer  for  tbe  proper- 
ty, and,  If  it  is  not  forthcoming,  for  its  value. 
The  Surety  Company  is,  in  legal  effect,  the 
assignee  of  Miller's  (daim.  Whatever  the 
claim  may  be,  and  however  It  may  haTC 
originated,  it  can  claim  do  more  than  the 
sum  that  the  property.  If  sold  and  tamed 
into  money,  would  have  liquidated  opon  the 
claim  if  treated  as  the  claim  ct  a  general 
creditor.  Or,  stated  In  another  way,  having 
a  Judgment,  the  Surety  Company  conld  not 
issue  an  execution,  bat  must  seek  its  recovery 
in  the  receivership  proceeding  (High  on  Be- 
celvers  [4th  Ed.]  |  256);  or,  which  Is. tbe 
same  thing,  a  suit  against  the  receiver  and 
the  surety  upon  his  bond,  subject  of  course, 
to  all  the  defenses  that  would  have  been 
available  to  the  surety  if  the  daim  had  been 
presented  as  a  daim.  If  it  were  not  so,  a 
creditor  who  Ignored  the  receivership  and 
prosecuted  his  claim  to  Judgment  could  claim 
against  the  ptapertj,  or  on  the  bond  to  tbe 
extent  of  the  undertaking,  and  to  the  ex- 
dnslon  of  general  creditors,  or  the  expenses 
of  administration. 

Reversed  and  remanded  for  tnrttwr  pro- 
ceedings. 

MORRIS,  a  X,  and  PARKBRv  HOLOOMB, 
and  BAnSMAN,  33^  concur. 
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BSODIE  et  a1.  t.  WASHINGTON  WATER 
POWER  Ca     (No,  12986.) 

(Supreme  Conrt  of  Waabington.    Aug.  25, 1016.) 

Death  «=>25— Actions  fob  Oausino  Dbatb— 
Defkmses— SATiarACTioN  OR  Releabe. 
The  right  in  the  widow  and  children  to 
maintain  an  action  tinder  Rem.  &  Bal.  Code, 
I  194,  protiding  that  no  action  for  a  personal 
injury  to  any  person  occasioning  his  death  shall 
alMte  or  determine  hy  reason  of  such  death  if 
he  have  a  wife  or  child  living,  and  section  183, 
providing  that,  when  Uie  death  of  a  person  ia 
caused  by  the  wrongfol  act  or  neglect  of  anoth- 
er, his  heirs  or  representatives  may  maintain 
an  action  for  damages  against  the  person  cans- 
inf  his  death,  is  barred  by  a  release  and  sat- 
isfaction given  by  the  person  injured  of  his 
right   of  action  for  the  injury. 

[E^.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  27;    Dec.  IHg.  «S3>25.1 

Department  2.  Appeal  from  Superior 
Ooart,  Spokane  County;  Henry  L.  Kennan, 
Jodge. 

Action  by  Lucy  O.  Brodle  and  others 
against  the  Washington  Water  Power  Com- 
pany. Judgment  for  defendant,  and  plain- 
tllTa  appeaL     Affirmed. 

Robertson  &  MUIer,  Hlbschman  ft  Dill,  and 
C.  H.  White,  an  of  Spokane,  for  appellanta. 
Post,  Avety  tc  Hlgglna,  of  Spokane,  for  re- 
spondoit 


PER  CTTRIAll  On  November  28,  1909,  A. 
C.  Brodle,  while  a  passenger  on  a  street 
car  of  the  Washington  Water  Power  Com- 
pany, was  Injured  as  the  result  of  a  collision 
occurring  between  the  car  upon  which  he 
was  fldlng  and  another  car  of  the  company. 
Later  on  he  made  a  claim  npon  the  company 
for  damages  based  on  the  Injuries  received. 
The  company  thereafter  settled  with  him, 
paying  him  $2,600,  and  taking  a  release  from 
him  in  which  he  acknowledged  full  payment 
and  satUtactlon  of  any  and  all  claims  and 
demands  which  he  then  had  against  the 
company,  or  which  he  might  thereafter  have, 
by  reason  of  the  injuries  received  by  him 
In  the  collision.  On  December  81,  1010, 
Brodle  died,  and  the  present  action  was  in- 
stituted by  his  widow  and  children  to  lecoy- 
er  for  his  death.  In  the  complaint  It  was 
alleged  that  the  death  was  the  result  of  the 
Injurlea  received  in  the  collision,  and  that 
the  collision  was  caused  by  the  negligence  of 
the  company.  To  the  complaint  the  com- 
pany set  up  the  settlement  and  satisfaction 
as  an  afflrmatlye  defense.  A  demurrer  was 
interposed  to  the  defense  which  the  trial 
conrt  orermled.  The  plaintiffs  thereupon 
elected  to  stand  npon  the  demurrers  and  re- 
fused to  plead  further,  whereupon  the  court 
entered  Judgment  to  the  effect  that  theplain- 
tUTs  take  nothing  by  their  action.  This  is 
an  appeal  from  the  Judgment  entered. 

The  statutes  of  this  state  relating  to  ac- 
tions for  death  by  wrongful  or  negligent  act 


provide  for  two  causes  of  action.    By  section 
194  of  the  Code  (Remington's)  it  Is  provided: 

"No  action  for  a  personal  injury  to  any  per- 
son occasioning  his  death  shall  abate,  nor  snail 
such  right  of  action  determine,  by  reason  of 
auch  death,  if  he  have  a  wife  or  child  living, 
*  *  *  bat  such  action  may  be  prosecuted,  or 
commenced  and  prosecuted.  In  favor  of  such 
wife,  or  in  favor  of  the  wife  and  cl^il- 
dren.    •    •    •" 

By  section  183  (Id.)  It  la  provided: 

"When  the  death  of  a  person  is  caused  by 
the  wrongful  act-  or  neglect  of  another,  his 
heirs  or  •  *  •  representatives  may  maintain 
an  action  for  damageafagainst  the  person  caus- 
ing his  death.  *  *  *  In  every  such  action 
the  jury  may  give  such  damages,  as  under  all 
circumstances  of  the  case  may  to  them  seem 
Just" 

The  statutes  were  enacted  to  overcome  de- 
fects thought  to  exist  in  the  common  law. 
By  the  common  law  no  person  bad  the  right 
to  recover  for  the  death  of  another,  no  mat- . 
ter  how  wrongfully  or  negligently  caused, 
and  the  right  of  action  possessed  by  a  per- 
son injured  did  not  survive  his  own  life. 
The  first  section  of  the  statute  dted  is  plain- 
ly a  survival  statute.  Its  purpose  Is  to  pre- 
serve In  the  beneficiaries  named  therein  such 
right  of  action  as  the  Injured  person  himself 
had  because  of  the  wrongful  or  negligent  act 
causing  the  Injury,  and  is  confined  to  such 
personal  loss  as  the  injured  person  sustain- 
ed. The  second,  although  originating  In  the 
same  wrongful  act  or  neglect,  begins  where 
the  other  ends,  and  Is  confined  to  such  loss 
and  damage  as  the  beneficiaries  named  have 
suffered  by  the  death  of  the  person  Injured. 
Swanson  t.  Padfio  Shipping  Co.,  CO  Wash. 
87,  110  Pac.  706;  Thompson  v.  Seattle,  Ren- 
ton  ft  S.  R.  Co.,  71  Wash.  436,  128  Pac.  1070. 

Bnt  notwithstanding  the  seeming  separate 
nature  of  the  two  causes  of  action  the  courts 
hold  with  substantial  unanimity  that  a  re- 
lease and  satisfaction  by  the  person  injured 
of  his  right  of  action  for  the  injury  bars  the 
right  in  the  beneficiaries  to  maintain  an  ac- 
tion for  his  death  occasioned  by  the  Injury. 
Thus  Tiffany,  In  his  work  Death  by  Wrong- 
ful Act  (2d  Ed.  i  124),  states  the  prevaUing 
rule  as  follows: 

"If  the  deceased,  in  his  lifetime,  has  done  any- ' 
thing  that  would  operate  as  a  bar  to  recovery 
by  him  of  damages  for  the  personal  injury, 
this  will  operate  equally  as  a  bar  in  an  action 
bv  his  personal  representatives  for  hia  death. 
Thus  a  release  by  the  party  injured  of  his 
right  of  action,  or  a  recovery  of  damages  by 
him  for  the  injtinr  la  a  complete  defense  in  the 
statutory  action." 

The  cases,  however,  are  not  unanimous. 
The  contrary  view  has  been  maintained  with 
great  force,  and  seemingly  with  much  logic, 
especially  under  statutes  like  our  own  which 
create  two  separate  causes  of  action. 

Bnt  we  need  not  pursue  the  Inquiry.  The 
argn^ments  for  and  against  the  proposition, 
with  a  collation  of  the  authorities,  will  be 
found  in  the  opinions  of  the  court  and  In 
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tbe  opinions  of  the  dissenting  judges  In  the 
cases  of  Southern  Bell  Tel.  Co.  v.  Oassin, 
111  Ga.  575,  36  S.  E.  881,  60  lu  B.  A.  694. 
and  Rowe  t.  Richards,  35-  S.  D.  201,  161  N. 
yr.  1001,  I*  B.  A.  1916B,  1075,  the  first  of 
which  maintains  and  the  second  of  which 
denies  the  role. 

It  is  the  opinion  of  the  majority  of  this 
court  that  the  better  reason  to  with  the  cases 
holding  with  the  afflnnattve.  This  view  re- 
quires an  alHrmance  of  the, Judgment  of  the 
court  below ;   and  It  Is  so  ordered. 


STATE  T.  GIPSON.    (No,  18436.) 
(Supreme  Oonrt  of  Washington.    Aug.  28. 1616.) 

1.  Pabknt  asd  Ohild  <S=>17(1)  —  Duty  to 
SXJPPOKT    Child — Statutes— Constbuction. 

8  Hem.  A  Bal.  Code,  §  5933,  subd.  1,  provid- 
ing that  every  person  who,  first,  having  a  de- 
pendent child  under  age  of  16  years,  deserts  such 
child  with  inteut  to  abandon  it;  second,  will- 
fully omits,  without  lawful  excuse,  to  furnish 
necessary  food,  clothing,  shelter,  or  medical  at- 
tendance—shall be  Kuilt7  of  a  gross  misdemeanor, 
defines  the  offense  disjunctively,  and  the  above 
subdivisions  must  be  read  as  if  or"  occurred  be- 
tween them,  each  making  the  violator  answer- 
able to  the  same  punishment. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
OhUd.  C!ent  Dig.  S  177 ;  Dec.  Dig.  <8s>17a).l 

2.  Indictment  and  TsroKitATioN  «=5>125(4)— 
dupucitt  —  axtebrativb  alxboattohs  — 
Pbopbixtt. 

Under  such  statute,  an  Informadpn  may  al- 
lege desertion  and  nousupport,  and  it  does  not 
then  charge  two  offenses,  there  being  no  inher- 
ent distinction  between  desertion  and  nousup- 
port. 

[EM.  Note;— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  336-338,  343- 
348;   Dec.  Dig.  <5=»125(4).I 

Department  2.  Appeal  from  Superior 
Court,  franliUn  County ;  Bert  I.lnn,  Judge. 

Forest  D;  GIpson  was  convicted  of  an  of- 
fense, and  from  an  order  granting  a  new 
trial,  the  State  appeals.  Reversed,  with  in- 
structions. 

A.  3.  Elrod,  of  Pasco,  for  the  State.  Ed- 
ward A.  Davis,  of  Pasoo,  and  E.  M.  Gibbons, 
of  RitZTlUe,  for  respondent 

HOLGOMB,  J.  Respondent  was  oonvlcted 
upon  the  following  information: 

"That  the  said  Forest  D.  Gipson,  in  the  coun- 
ty of  Franklin,  state  of  Washington,  on  the  Ist 
day  of  April,  1915,  did  then  and  there  unlawful- 
ly and  feloniously,  being  the  father  of  three  chil- 
^n,  to  wit,  a  girl  10  years  old  named  Opal, 
a  girl  9  years  old  named  Jennie,  and  a  girl  4% 
years  old  named  Angeline,  dependent  upon  him 
for  care,  education,  and  support,  desert  his  said 
children,  with  the  intention  of  abandoning  them, 
and  did  willfully,  omit,  without  lawful  excuse,  to 
furni^  his  said  children  with  necessary  food, 
clothing,  shelter,  and  medical  attendance,"  etc. 

,  A  new .  trial  was  granted  uput  motion  of 
r«Q)ondent,  on  the  ground  that  the  Informa- 


tion was  dupUettons  in  dutrging  two  sepa- 
rate offenses.  Tbe  statute  denouncing  tbe  of- 
fense or  offenses  Is  section  5933 — ^1,  8  Rem. 
&  Bal.  Code,  being  section  1,  a  28,  Laws  1913. 
p.  71,  and  Is  as  follows: 

"Fami^  Detertioth  An  act  concerning  domes- 
tic relations  and  to  prevent  and  punish  family 
desertion  or  nousupport  of  wife  or  child  or  chil- 
dren, and  providing  for  support  bonds  and  sus- 
pension of  trial  and  sentence.    *    •    • 

"Be  it  enacted  by  ttte  legislature  of  the  stats 
of  Washington: 

"Section  1.  Every  person  who, 

"Ist:  Having  any  child  under  the  age  of  10 
years  dependent  upon  him  or  her  for  care,  educa- 
tion or  support,  deserts  such  cliild  in  any  maih 
ner  whatever,  with  inteut  to  abandon  it: 

"2nd:  Willfully  omits,  without  lawful  excuse, 
to  furnish  necessary  food,  clothing,  shelter,  or 
medical  attendance  for  his  or  her  child  or  chil- 
dren or  ward  or  wards ;    *    •    * 

"Shall  be  guilty  of  a  gross  misdemeanor." 

Tlie  third  sabdirlslon  prohibits  neglect  or 
abandonment  or  failure  to  support  and  pro- 
vide for  a  wife. 

[1]  It  will  be  seen  that  tbe  information  in 
this  case  follows  the  statute  covering  the 
first  and  second  alternative  subdivisions 
thereof.'  It  Is  for  this  reason  that  tbe  re- 
^ondent  contended  and  tbe  trial  court 
thought  that  two  iauata  were  charged  In  the 
information.  At  first  we  incUned  to  tbe  be- 
lief that  tbe  theory  of  the  trial  court  and  of 
the  respondent  was  oorreet,  bat  upon  farther 
and  more  mature  consideration  we  are  of  the 
opinion  that  that  view  cannot  be  snstalned. 

"When  the  statute  enumerates  several  acts  in 
the  alternative,  the  doing  of  any  one  of  which 
is  subjected  to  the  same  punishment,  all  of  such 
acts  may  be  charged  cumulatively  as  one  offense. 
And  where  the  statute  provides  in  the  alterna- 
tive several  means  by  which  tbe  offense  may  be 
committed,'  or  where  the  intent  or  purpose  is  set 
out  in  several  aspects  disjunctively,  they  may 
all  be  charged  in  setting  out  one  and  the  same 
offense."  10  Enc.  PL  &  Pr.  586:  State  v. 
Adams,  41  Wash.  562,  83  Pac.  1108 :  Fahnestock 
V.  State,  102  Ind.  156,  1  N.  E.  372. 

In  tbe  last-cited  case  it  was  said: 

"When  a  statute  jnakes  it  an  offense  to  da 
some  one  or  another  act,  naming  them  disjunc- 
tively, either  of  which  would  constitute  one  sod 
the  same  offense,  and  amenable  to  the  same  pun- 
ishment, all  the  acts  may  be  charged  conjunctiva 
ly  in  the  one  count  as  constituting  a  single  of- 
fense." 

In  People  y.  Gosti,  113  OaL  177,  45  Pac 
268,  tbe  court  said: 

"Of  course,  an  Indictment  or  information  must 
charge  but  one  offense  (Pen.  Code,  I  054),  and  if 
it  charges  more  than,  one,  it  is  subject  to  de- 
murrer upon  that  ground.  The  question  then  ia. 
Did  the  information  here  charge  two  offensesT 
We  do  not  think  it  did.  It  Is  a  well-setUed  rule 
of  law  that  'When  a  statute  enunciates  a  series 
of  acts,  either  of  wlilch  separately  or  all  togeth- 
er, may  constitute  the  offense,  all  M  such  acts 
may  be  charged  in  a  single,  count,  for  the  rea- 
son that  notndthstanding  each  act  may,  by  itself, 
constitute  the  offense,  all  of  tiiem  together  do  no 
more,  and  likewise  constitute  but  one  and  ths 
same  offense.'  " 
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See,  also,  State  v.  Nevirton,  29  Wash.  873, 
70  Pac.  31;  State  y.  Holedger,  15  Wash.  443, 
46  Pac  632;  State  v.  llomakl,  40  Wash.  629, 
82  Pac.  873;  State  v.  Meyerkamp,  82  Wash. 
607,  144  Pac  942;  1  Bishop,  Crlm.  Proc  (3d 
Ed.)  S  586;  1  Wharton,  Crlm.  Law  (10th 
Ed.)  8  1027;  22  Cyc  380;  2»  Cyc  1678. 

AU  the  authorities  cited  in  22  and  29 
Cyc  as  to  the  requirements  and  sufficiency 
of  an  Indictment  or  information  under  stat- 
utes similar  to  ours  Iiave  been  examined,  and 
there  is  only  one  authority — that  of  Richie 
T.  Commonwealth,  64  S.  W.  979,  23  Ky.  Law 
Uep.  1237 — where  the  view  is  asserted  that 
it  is  essential  that  the  particular  facts,  show- 
ing the  clrcumgtances  of  the  alleged  desertion 
of  tlie  child,  stiould  have  been  set  out  In  the 
Indictment  with  such  particularity  and  detail 
as  to  advise  the  accused  of  the  specific  offense 
with  which  he  is  charged. 

[2]  The  statute  in  qufiation  denominates  the 
offense  "Family  Desertion,"  and  it  entitles  it- 
self, "An  act  concerning  domestic  relations 
and  to  prevent  and  punish  family  desertion 
or  nonsupport  of  wife  or  child  or  children." 
It  defines  the  ofiteuse  disjunctively  and.  al- 
thougti  it  expresses  itself  categorically  in 
three  separate., subdivisions  or  clauses,  the 
word  "or"  being  omitted  between  thQ  several 
clauses,  the  first  and  second  subdivisions  are 
to  be  read  as  It  the  word  "or"  occurred  be- 
tween them  in  one  subdivision  describing  the 
one  offense  disjunctively,  and  amenable  to 
the  same  punishment.  i?he  first  subdivision 
gpedflea  the  dependents,  and  denounces,  de- 
sertion of  them,  broadly,  "in  any  manner 
whatever."  Jhe  second  lefen  to  the  same 
dependents,  and  prohibit*  nonsupport.  There 
is  no  inherent  distinction  between  physical 
abandonment  and  desertion  of  a  child  or 
<diUdren  and  actual  failure  to  support  which, 
vaAta  the  atatnte^  ooastltates  abandonment  or 
desertion.  One  might  at  tlie  same  time  ab- 
sent himself,  thus  physically  abandoning 
and  deserting  his  dependents,  and  also  fall 
to  support  them.  And  he  might,  without  phy- 
sically abaeatlng  himself  from  his  children, 
fail  to  support  th^n.  In  any  event,  he 
would  come  wltliin  the  purview  at  the  vari- 
ous alternative  provisions  of  the  first  and 
seomd  subdivisions  of  the  statute  in  question, 
and  the  same  gross  misdemeanor  would' be 
committed  and  subject  to  the  same  penalty 
or  order  of  the  court  We  are  therefore  of 
the  opinion  tliat  his  honor  erred  in  his  ooo- 
cluston  tliat  two  separate  and  distinct  crimes 
had  been  charged,  and  that  the  infOnnatlAn 
was   thereA>re   dnpUcitouB. 

The  Judgment  wlU  b«  reversed,  with  in- 
structions to  eater  a  proper  order  and  Judg- 
ment upon  the  verdict  of  the  Jury. 

UORBtS,  0.  X,  and  MAIN.  PAREBR,  and 
BAUSMAN,  33.,  concur. 


METROPOLITAN  BLDG.  CO.  v.  CUT  OF 
SSATTLB.    (No.  184S9.) 

(Supreme  Court  of  Washington.    Aug.  29, 1016.) 

1.  MuKioiPAt  GoBFOBATiotra  <S=5488,  489(1)— 

IMPKOVKUBNTS— ASBISaXKNTB — KSTOrFEL    TO 

,  Object. 

Though  the  owner  of  property  recovered 
jndgment  for  damages  in  condemnation  proceed- 
ings for  street  improvements,  where  plaintiff, 
after  acqniring  the  property,  recognized  an  as- 
sessment by  asking  for  its  reduction  in  accord- 
ance with  a  stipmation  filed  in  the  condemna- 
tion proceedings,  it  is  estopped  to  question  the 
validity  of  the  assessment  as  reduced,  on  the 
ground  that  the  judgment  awarding  damages 
was  a  final  and  conclusive  determination  of  the 
right  to  assess  the  property. 

[Bid.  Note.— For  other  cases,  see  Munioipaj 
CorporationB,  Cent  Dig.  H  1147,  1151,  1162; 
Dec.  Dig.  «=9488,  489(1).) 

2.  MnmciFAi.  CoBFOBAnona  ^3403(6)— In- 
PBovEiaNxs  —  AsaES8iaBRi»  —  ESTOPPKL  or 
Oirr. 

The  defendant  dty  is  also  estopped  ftam 
claiming  any  other  aasessitaent  but  the  reduc- 
ed assessment 

rEd  Noteii— For  other  cases,  see  MnniciMl 
Oorpoiations,  Cent  Dig.  H  lOdlr-1093,  1161, 
1165;     Dec.   Dig,   «a»493(^.] 

Department  2.'  Appeal  from  Superior 
(3ourt  King  County;  Joltn  S.  Jurey,  Judge. 

Action  by  the  Metropolitan  Bnildlng  Com- 
pany against  the  City  of  Seattle.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Douglas,  Lane  &  Douglas,  of  Seattle,  for 
appellant  H.ash  Mw  Caldwell  and  Walter  F. 
Meier,  beta  of  Seattle,  for  respondent 


HOLCOMB,  J.  Appellant's  action  was  to 
cancel  certain  alleged  assessments  against  a 
tract  of  land  known  as  the  "UntTerslty 
Grounds"  In  Seattle  and  appellant's  leasehold 
interest  therein.  Cancellation  of  the  assess- 
ments was  denied  In  the  court  below.  Ap- 
pellant derived  ltd  Interest  by  assignment  to 
it  of  the  lease  to  its  predecessor  in  Interest, 
the  Seattle  Realty  &  Building  Company, 
which  was  made  in  December,  1907.  In  De- 
cember, 1905,  tihe  dty  council  of  Seattle,  by 
Ordinance  No.  13074,  authorized  and  directed 
condemnation  proceedings  to  acquire  the 
right  to  regrade  and  make  certain  physical 
changes  In  Fourth  avenue  and  other  streets 
adjacent  to  this  property.  Panraant  to  this 
ordinance  condemnation  proceedings  were 
commenced  on  or  about  S^brukry  14,  1906. 
In  the  superior  coiurt  of  EClng  county,  the 
cause  being  designated  No.  50S20  on  the  flies 
of  that  court  That  cause,  so  f^r  as  this 
property  is  concerned,  resulted  in  a  verdict 
and  Judgment  in  favor  of  appellant's  prede- 
cessor, the  Seattle  Realty  &  Building  Com- 
pany, for  the  sum  of  915,000  for  property 
taken  and  $1  damages  to  tiie  remainder.  It 
appears  from  the  undispnted  evidence  in  this 
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case  that  that  Terdlct  resulted  from  an 
oral  Btlpnlatlon  to  that  effect  between  the 
city  and  the  Seattle  Realty  &  Bnlldlng  Com- 
pany entered  Into  dnring  the  trial.  The  ver- 
dict and  lodgment  were  rendered  in  accord- 
ance with  the  stipulation,  which  had  been 
reduced  to  writing  and  was  placed  on  file  in 
that  cause.  It  was  further  agreed  in  that 
stipulation  as  follows: 

"It  is  stipulated  and  a^eed  that  said  respond- 
ent [Seattle  Realty  &  Building  Company],  its 
successors  and  assigns,  shall  pay  any  lawful 
assessments  that  may  be  levied  by  the  city  of 
Seattle  for  the  improvement  of  Seneca  street 
along  the  southerly  side  of  said  University  tract, 
but  that  said  tract  of  land  shall  not  be  assessed 
for  the  regrading  of  Fourth  avenue  or  Fourth 
avenue  produced  over  and  across  said  tract  of 
land  from  Soieca  street  to  Union  street." 

In  November,  1806,  the  city  council,  by 
Ordinance  No.  14784,  created  local  improve- 
ment district  No.  1810,  and  provided  for  the 
payment  of  the  cost  of  the  improvement  con- 
templated by  sitedal  assessments  against  the 
property  within  the  district  benefited  thereby. 
An  assessment  roll  was  made  and  confirmed 
by  the  dty  council  In  October,  1907,  by  Ordi- 
nance No.  17186.  In  the  faU  of  1910  appel- 
lant, having  succeeded  to  the  interest  of  the 
Seattle  Realty  &  Building  Company,  made 
application  for  a  redaction  in  the  assessment 
of  its  propertlea  affected  by  the  proceedings 
referred  to,  and  on  December  14, 1910,  to  car- 
ry out  the  terms  and  provisions  of  the  stipa- 
latlon  and  agreement,  according  to  the  con- 
tention of  respondent,  OnUmmoe  No.  26893 
was  passed  by  the  dty  cooncU,  whereby  the 
assessment  against  the  pn^ietty  of  appel- 
lant was  reduced  to  $8,286,  the  same  being 
the  amount  chargeable,  according  to  respond- 
ent's contention,  on  account  of  the  improve- 
ment in  Seneca  street.  No  objections  were 
made  to  the  original  assessment  and  assess- 
ment roll  in  local  improvement  district  No. 
1310  as  approved  and  confirmed. by  Ordinance 
No.  17186;  the  contention  of  the  appellant 
being  that,  where  the  assessment  is  in  itself 
void,  as  it  contends  this  assessment  was  by 
reason  of  the  lack  of  jurisdiction  in  the  city 
council,  no  objections  were  necessary.  Nor 
were  any  written  objections  made  to  the  as- 
sessment as  reduced  by  Ordinance  No.  26893. 
Nor  was  the  regularity,  validity,  or  correct- 
ness of  the  proceedings  relating  to  such  an 
Improvement  or  to  the  assessment  therefor. 
Including  the  action  of  the  council  upon  the 
assessment  roll  or  confirmation  thereof,  in 
any  manner  contested  or  questioned  in  the 
assessment  proceeding  or  in  the  proceedings 
for  the  reduction  of  the  amounts  of  the  as- 
sessment. The  assessment  as  reduced  has 
never  been  paid,  nor  has  any  part  or  install- 
ment thereof  nor  any  part  of  the  penalty, 
interest,  or  costs  thereon.  The  original  as- 
sessment against  the  proi)erty  of  appellant 
amounted  to  the  sum  of  $27,000,  which  was 
reduced,  as  before  stated,  to  some  $8,000. 

Passing  for  the  present  the  first  contention 
of  appellant,   that   it  is   entitled   to   resist 


these  assessments  irrespective  of  its  lack  ot 
objection  to  the  original  or  other  proceedings 
for  the  assessment  of  the  property  for  the 
special  Improvement,  It  is  next  contended 
that,  In  levying  the  assessment  which  par- 
ported  to  be  for  the  cost  of  the  work,  the  en- 
tire University  grounds,  inclnding  that  por- 
tion laid  out  and  used  as  streets,  was  as- 
sessed, and  for  that  reason  alone  the  asscaB 
ments  were  void.  The  charter  of  Seattle  In 
force  at  the  time  provided  that  no  greater 
area  than  120  feet  back  from  the  street  conld 
be  assessed  in  such  proceedings  for  such  pur- 
poses. We  have  here,  however,  the  undispat- 
ed  testimony  of  the  dty  engineer  and  of  an 
assistant  who  prepared  the  assessment  rolls 
and  of  the  dty  attorney  to  the  effect  that  the 
assessment  as  reduced  In  1910  was  levied 
only  upon  the  area  extending  bade  120  feet 
from  Seneca  street  The  language  of  Ordi- 
nance No.  25893  redodng  the  assessment  Is 
not  specific  as  to  the  exact  area  it  was  the 
intention  to  assess,  but  it  Is  specific  that 
it  was  the  intention  to  eliminate  from  the 
original  assessment  all  that  portion  of  the 
assessment  levied  against  the  property  for 
the  Improvement  of  Fonrth  avenue:  the  as- 
sessment for  the  improvement  of  Seneca 
street  to  remain.  Appellant's  property  front- 
ed on  Seneca  street  two  blocks  and  a  half 
from  Fourth  avenue  to  the  alley  beyond  Fifth 
avenue  next  west  and  one-half  block  from 
Fourth  avenue  to  the  next  alley  east  inter- 
secting the  block.  It  extended  for  two  blocks 
from  Seneca  street  to  Union  street  across 
University  street  Originally  the  assessment 
for  the  Improvement  of  Fourth  avenue  cov- 
ered almost  the  entire  half  blocks  on  each 
side  of  Fourth  avenue  from  Union  street 
across  University  street  as  projected  through 
this  land  to  Seneca  street.  It  is  the  nndls- 
pnted  testimony  of  the  witnesses  for  reqwnd- 
ent  that,  upon  the  application  by  appellant 
for  the  reduction  of  the  assessment,  the  dty 
authorities  recognized  that  they  had  violated 
the  terms  of  the  stipulation  entered  into,  to 
the  effect  that  the  SeatUe  Realty  ft  BttUdliig 
Company,  its  suooessois  and  sssigns,  sbonld 
pay  any  lawful  aweasment  that  might  be 
levied  by  the  dty  for  the  Improvement  of 
Seneca  street  along  the  southern  side  of 
the  University  tract,  bat  tliat  the  tract 
should  not  be  assessed  for  the  regrading  of 
Fourth  avenne  or  Fonrth  avenue  prodnced 
over  and  across  the  tract  of  land  from'  Seneca 
street  to  Union  street,  and  that  they  made 
the  correction  and  leductloa  in  order  to  com- 
ply with  the  terms  of  the  stlpnlatlon  and  the 
judgment  thereon,  and  with  the  dear  agree- 
ment with  the  Seattle  Realty  ft  Building 
Company.  It  was  their  Intention  to  eliminate 
all  assessments  except  from  the  property  ex- 
tending back  120  feet  from  Seneca  street  to 
the  south,  and  upon  that  the  reduced  as- 
sessment was  placed,  and  everything  beyond 
that  limit,  as  they  express  it,  was  not  assess- 
ed.    Conduding,  therefore,  that  Ordinance 
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No.  25888,  reducing  the  assessment,  confined 
the  assessment  to  the  area  In  these  blocks 
120  feet  back  from  the  south  line  of  Seneca 
street,  we  conclude  that  there  Is  no  merit  In 
this  contention  of  appellant. 

The  next  point  made  by  appellant  Is  that 
the  verdict  in  cause  No.  60320  was  rendered 
and  filed  June  6,  1906;  that  respondent  by 
parol  evidence  attempted  to  modify  the  final 
judgment  and  verdict ;  that  the  verdict  and 
judgment  are  conclusive;  and  that,  where 
damages  have  been  awarded  to  the  remainder 
in  condemnation  cases,  there  can  be  no  as- 
sessment for  benefits.  It  la  argued  that, 
since  the  verdict  and  Judgment  In  that  cause 
awarded  damages  to  appellant's  predeces- 
sor as  the  then  owner  of  the  property,  that 
was  a  final  and  conclusive  determination  of 
the  right  to  assess  the  property.  Seattle  & 
P.  S.  Packing  Co.  v.  Seattle.  SI  Wash.  49,  97 
Paa  1003,  Is  cited  and  quoted  to  this  effect: 

"As  toon  as  It  was  finally  determined  by  the 
judgment  of  the  court  in  condemnation  proceed- 
uig  tliat  the  property  of  the  appellant  was  dam- 
aged over  and  above  all  local  and  special  bene- 
fits ariaing  from  the  proi>08ed  Improvement,  Ute 
right  and  power  to  levy  special  assessment 
against  the  property  to  defray  the  expenses  of 
that  improvement  were  gone,  and  the  subsequent 
attempt  on  the  part  <x  the  dty  to  assess  the 
property,  notwithstanding  the  previous  verdict 
and  jndgment,  was  mere  usurpation,  and  beyond 
its  Jurisdiction.  When  once  judicially  deter- 
mined that  the  property  of  the  appellant  was 
damaged  and  not  benefited  by  the  improvement, 
it  had  a  ri^t  to  rest  on  that  adjudication,  and 
was  not  comi^elled  to  take  farther  notioe  of 
what  the  legislative  department  of  the  city 
migh  thereafter  do  or  attempt  to  do." 

To  the  same  effect  Sidindiard  v.  Seattle,  51 
Wash.  41.  97  Pac.  1106,  Is  also  cited;  and 
Inner-Clrde  Property  Co.  v.  Seattle,  69 
Wash.  608,  125  Paa  970,  involving  the  same 
condemnation  proceedings  as  those  here  in- 
volved, is  claimed  as  oandnslve  of  this  ques- 
tion. The  Inner-Circle  Property  Company 
Cftse,  to  wbicb  this  appellant  was  a  party, 
followed  the  other  two  cases  dted,  to  the 
effect  that  property  found  by  the  Jury  to  be 
damaged  by  an  Improvement  is  not  subject 
to  an  assessment  for  benefits.  It  was  also 
held  in  that  case  that,  upon  a  reassessment, 
the  question  of  the  benefits  and  the  appor- 
tionment thereof  Is  an  original  question  in 
no  way  controlled  by  the  original  assess- 
ment. It  was  there  also  held  regarding  ap- 
pellant's property  Involved  that  an  award  of 
damages  to  a  leasehold  interest  In  the  lands, 
being  an  adjudication  that  the  property  was 
not  twneflted.  ecempts  the  same  from  a  re- 


assessment levied  to  make  up  a  deficiency  In 
the  original  assessment ;  and  the  last  hold- 
ing in  that  case  is  relied  upon  by  appellant  In 
this  case  as  being  conclusive  of  the  right  at 
the  respondent  to  recover  the  assessments 
ntfw  charged  against  the  property  In  this  case, 
or  of  the  right  of  the  appellant  to  have  the 
same  canceled. 

It  does  not  appear,  Iiowever,  in  the  deci- 
sion In  the  Inner-Circle  Property  Company 
Case,  that  the  stipulation  which  has  been 
heretofore  set  forth  and  mentioned  was  called 
to  the  attention  of  tills  court.  It  appears  now 
that  the  verdict  for  damages  to  appellant  in 
that  case  and  the  Judgment  thereon  were  en- 
tered In  view  of  the  stipulation  between  the 
parties  thereto  that  the  assessment,  so  far  as 
the  appellant  is  concerned,  should  not  affect 
any  of  its  property  except  that  fronting  on 
Seneca  street,  and  that  as  to  the  improvement 
of  Seneca  street  the  appellant's  predecessor 
had  no  objection  and  was  willing  to  pay  the 
assessment. 

[1,2]  In  any  evMit  ^riiat  we  consider  a 
very  Important  factor  in  the  case  is  the  fact 
that  the  Metropolitan  Building  Company, 
after  having  succeeded  to  the  rights  of  the 
Seattle  Realty  At  Bnlldlng  Company,  recog- 
nized the  assessment  now  in  question  by  ask- 
ing that  it  be  reduced,  and  that,  acting  upon 
that  application,  respondent  reduced  the  as- 
sessment after  a  conference  between  all  the 
parties  Interested ;  and  this  fact  Is  not  disput- 
ed. It  would  seem  that  appellant,  togetlier 
with  the  other  parties  interested,  construed 
the  stipulation  in  the  original  condemnation 
proceedings  as  imposing  an  obligation  on  the 
appellant  to  pay  assessments  for  the  Improve- 
ment of  Seneca  street  adjacent  to  its  prc^>er- 
ty,  and  that  such  construction,  having  been 
placed  on  it  by  the  parties,  ought  to  control. 
Nelson  V.  Western  Steam  Nav.  Co.,  62  Wash. 
177,  100  Pac.  326;  General  L.  &  P.  Co.  v. 
Wash.  Rubber  Co.,  65  Wash.  461, 104  Pac.  660 ; 
Allen  V.  Granger,  66  Wash.  455,  119  Pac. 
817;  Gausten  v.  Bamette,  49  Wash.  669,  96 
Pac.  226. 

This  act,  we  think,  estops  appellant  from 
questioning  the  validity  of  th.e  assessment  as 
reduced,  and,  of  course,  reciprocally  estops 
respondent  from  claiming  any  other  assess- 
ment than  the  reduced  assessment 

The  determination  of  this  matter  disposes 
of  all  contentions  raised  in  the  casew 

The  Judgment  Is  affirmed. 

MORRIS,  a  X,  and  BAUSMAN.  PARKKR, 
and  MAIN,  JJ..  coQCOx. 
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JORGENSON  T.  CRANE.    (No.  13397.) 

(Supreme  Conrt  of  Washington.    Aug.  29, 1816.) 

L  NxauaKNOB  «=9l36(19)— TBiAirT.QDX8Tion 
FOR  JrBY. 
In  an  action  for  personal  injuries  received 
by  a  child  six  years  and  eight  months  old  while 
playinjc  with  a  wheel  scraper,  whether  the  de- 
fendant was  negligeBt  in  leaving  the  scraper  nn- 
^arded,  either  on  school  grounds  or  within  a 
few  feet  of  the  boundary  thereof,  heid  for  the 
jury. 

[Bd.  Nota— For  other  caaea  see  Negligence, 
Cent.  Dig.  U  318,  822;   Dec  Dig.  «=>I36(19).] 

2.  Neoligknce  ®=>136(29)— Quebtiow  iroB  Jv- 

BT — OONTBIBUTOBT  NBOUOENCB. 

In  an  action  for  personal  injuries  received  by 
a  child  six  years  and  eight  months  old  while 
playing  with  a  wheel  scraper  left  unguarded  by 
defendant,  whether  the  plaintift  was  guilty  <h 
cMitributory  negligence  Mid  for  the  jury. 

[Ed.  Note. — For  other  eases,  see  Negligence, 
Cent.  Dig.  (i  347-349;  Dec.  Dig.  «S=»18e(29).] 

8.  New  Tbial  <g=>75(4)  —  Vebdict  Contrast 

TO  EvIDENCB— INAOEQUATE  DAMAOES. 

Under  Rem.  &  BaL  Code,  i  399,  subd.  6, 
providing  that  new  trial  may  be  allowed  because 
of  inadequate  or  excessive  damages  appearing 
to  have  been  given  under  the  inflnence  of  passion 
or  prejudice,  in  an  action  for  personal  injuries 
sustained  by  a  child  6  years  and  8  months  old, 
it  appeai'ing  that,  although  plaintitTs  injury  was 
not  necessarily  permanent,  the  femur  of  the  left 
leg  was  broken,  causing  pain  for  several  weeks, 
and  that  the  cost  of  proper  care  was  $362,  the 
court  did  not  abuse  its  discretion  in  granting 
plaintiff  a  new  trial  on  the  ground  that  a  verdict 
Tor  $308  was  inadequate. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  152;  Dec  Dig.  <&=»75(4).] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   J.  T.  Ronald,  Judge 

Action  by  Herl)eit  D.  Jorgenson,  by  bis 
guardian  ad  litem,  C.  M.  Jorgenson,  against 
Charles  O.  Crane.  From  an  order  denying 
defendant's  motlm  for  a  judgmeiit  of  dla- 
mlssal  notwithstanding  a  verdict  for  plain- 
tiff, and  from  an  order  granting  plaintiff  a 
new  trial,  defendant  appeals.    Affirmed. 

See,  also,  86  Wash.  273,  160  Faa  419,  U 
R.  A.  1915F,  983. 

Palmer  &  Askren,  of  Seattle,  for  appel- 
lant Green  tt  Chester,  of  Seattle,  for  re- 
spondent 


PARKBB,  J.    The  plaintiff,  Jorgenson,  by 

bis  guardian  ad  llton,  seeks  recovery  of  dam- 
ages whidi .  he  suffered,  when  he  was  sU 
years  and  eight  months  old,  as  the  result  of 
the  alleged  negligence  of  the  defendant  Crane 
In  leaving  on  or  near  the  school  ground 
where  the  plaintiff  was  attending  school  a 
wheel  scraper,  which  attracted  the  plaintiff 
and  other  children,  resulting  in  their  play- 
ing with  it  and  causing  his  injury. 

A  former  appeal  to  this  court  from  find- 
ings and  judgment  in  favor  of  the  defend- 
ant, following  a  trial  by  the  court  without 
a  Jury,  resulted  in  a  reversal  of  that  Judg- 


ment and  the  remanding  of  the  case  for  new 
trial.  This  court,  being  of  the  opinion  that 
the  plaintiff  was  entitled  to  recover  upon 
the  evidence  Introduced  at  the  trial,  stated 
the  law  of  the  case,  in  Its  opinion,  as  fol- 
lows: 

"If  the  wheel  scraper  was  an  appliance  vith 
which  it  was  dangerous  for  children  of  sach 
tender  years  as  were  in  attendance  on  this  school 
to  play  in  the  manner  in  which  they  did  plaj 
with  it,  and  the  respondent  Icnew,  or  as  a  reason- 
able person  ought  to  have  known,  that  the; 
would  so  play  with  it  when  he  left  it  opon  tb« 
school  grounds,  then  it  was  negligence  on  hia 

gart  to  leave  the  scraper  on  the  school  grounds 
1  an  unfastened  and  unguarded  condition,  and 
he  is  responsible  in  damages  for  any  injury  to 
any  snch  child  caused  thereby."  Jorgenson  v. 
Crane,  86  Wash.  278.  276.  UiO  Pac  419,  420 
(L.  R.  A.  1916F,  983). 

The  new  trial  in  the  superior  court,  being 
had  with  a  Jury,  resulted  in  a  verdict  in 
the  plaintiff's  favor  for  the  sum  of  $363. 
The  evidence  seems  to  show  without  dis- 
pute that  the  father  of  the  plaintiff  incurred 
$362  indebtedness  in  hospital  exx)ense8  and 
physician's  fees  In  rendering  the  plaintiff 
proper  care,  as  the  result  of  his  injury.  So 
the  Jury  seems  to  have  awarded  the  plaintiff 
the  nominal  sum  of  $1  for  his  pain  and  suf- 
fering. While  the  Jury  could  have  conclud- 
ed frcKu  the  erideace  that  the  plaintUTs  in- 
Jury  was  not  permanent,  and  that,  having 
no  earning  power,  he  sustained  no  loss  in 
that  respect,  yet  It  is  plain  that  he  was  very 
severely  injured,  the  femur  of  his  left  leg 
being  broken,  and  that  he  suffered  pain  for 
several  weeks. 

Following  the  letom  of  the  rerdict,  coun- 
sel for  the  defendant  moved  for  Judgment  of 
dismissal  notwithstanding  the  verdict,  upon 
the  ground  of  "Insufficiency  of  the  evidence 
to  Justify  the  verdict,"  having  also  challeng- 
ed the  sufficiency  of  the  evldeooe  to  sustain 
any  Judgment  against  him  by  appropriate 
motions  during  the  trial.  Counsel  for  the 
plaintiff  moved  for  a  new  trial,  "becaase 
the  damages  awarded  to  plaintiff  by  the  jury 
are  wholly  inadequate^  appearing  to  have 
been  so  limited  under  the  influence  of  pas- 
sion or  prejudice."  The  trial  court  denied 
the  defendant's  motioa  fDr. Judgment  notwith- 
standing the  -verdict,  and  granted  the  plain- 
tiff's motion  for  a  new  trial.  From  this  dis- 
position of  the  caoae  the  defendant  has  ap- 
pealed to  this  court 

[1]  The  principal  contention  of  counsd  for 
appellant  seems  to  be  that  the  leaving  of  the 
wheel  scraper  by  Iiim  as  shovi^.  by  the  e^l; 
dence  introduced  upon  the  second  trial,  did 
not  constitute  negligence  on  his  part,  and 
that  the  trial  court  erred  In  declining  to  ao 
rule  as  a  matter  of  law,  in  doiying  the  mo- 
tion for  Judgment  of  dismissal  notwithstand- 
ing the  Terdict  Our  decision  upon  the  for- 
mer appeal  answers  this  contention  unless,  as 
counsel  claims,  the  evidence  upon  the  sec- 
ond trial  conclusively  shows  that  the  scnp- 
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er  was  not  left  on  the  school  ground,  and 
for  that  reason  appellant  Is'  not  chargeable 
with  negligence.  It  Is  true  that  our  for- 
mer decision  proceeds  upon  the  theory  that 
the  scraper  was  left  by  appellant  on  the 
school  ground,  as  the  evidence  Introduced 
upon  the  first  trial,  we  may  now  concede, 
seemed  to  show.  However,  the  evidence  in- 
troduced upon  the  second  trial  we  think  war- 
ranted the  Jury  in  concluding  that  the  scrap- 
er was  left  unguarded  by  appellant,  either 
on  the  school  ground  or  within  a  few  feet  of 
the  boundary  thereof,  where  It  was  as  readi- 
ly accessible  to  the  school  children  as  If  it 
bad  actually  been  left  unguarded  upon  the 
school  ground.  Tbia^  we  thinli:,  prevented 
the  trial  court  from  ruling,  as  a  matter  of 
law,  that  appellant  was  not  negligent. '  We 
are  of  the  opinion  that  a  defendant's  negli- 
gence under  such  a  state  of  facts  Is  not  de- 
terminable, as  a  matter  of  law,  by  the  fact 
that  tbe  attractive  dangerous  appliance  is 
left  by  him  on  one  side  or  the  other,  near 
to  an  imaginary  Une,  as  In  this  case.  Our 
decision  In  Haynes  v.  Seattle,  69  Wash.  419, 
125  Pac.  147,  Is  In  harmony  with  this  view. 

[2]  Contention  is  made  In  appellant's  be- 
half that  tbe  evidence  conclusively  shows 
that  respondent  was  guilty  of  contributory 
negligence,  and  fully  appreciated  the  danger 
In  playing  with  the  scraper.  We  may  con- 
cede that  there  is  room  tor  argument  that 
It  might  be  so  determined  as  a  matter  of 
fact,  but  we  are  quite  convinced  that  It 
cannot  be  so  held  as  a  matter  of  law.  It 
would,  Indeed,  require  a  very  strong  and 
convincing  showing  to  warrant  a  court  In 
holding  a  child  of  such  tender  years  guilty 
of  contributory  negllgmce,  as  a  matter  of 
law,  such  as  to  prevent  his  recovery  for  In- 
juries received  as  the  result  of  the  negli- 
gence of  a  person  of  mature  years.  We  con- 
clude that  appellant  has  no  cause  to  com- 
plain of  the  leaving  of  the  question  of  re- 
spondent's contributory.  negUgeuce  to  the 
jury  by  the  trial  court 

[3]  We  do  not  understand  that  counsel 
for  appellant  seriously  contend  that  the  tri- 
al court  erred  In  granting  resimndent  a  new 
trial  apart  ftom  the  denial  of  appellant's 
motion  for  judgment  of  dismissal  notwith- 
standing the  verdict  If,  however,  such  con- 
tention is  intended,  we'  thinli:  It  Is  without 
merit,  in  view  of  tbe  fact  that  the  evidence 
seems  to  plainly  warrant  a  more  substantial 
recovery  by  respondent,  if  he  is  entitled  to 
any  recovery.  It  i»  plain,  therefore,  that 
the  tt\a.l  conrt  did  not  abuse  Its  discretion 
In  granting  a  new  trial  upon  the  ground  of 
Inadequate  damages.  Subdivision  5,  J  S99, 
Sem.  &  BaL  C!ode.  This,  of  course,  does  not 
mean  that  the  jnry  were  bound  to  find  for 
respondent;  but,  Iiaving  so  found,  the  trial 
court  did  not  abase  lbs  discretion  in  granting 
a  new  trial  in  respondent's'  behalf  upon  this 
ground. 


The  order  denying  appellant  a  judgment 
of  dismissal  notwithstanding  Vae  verdict 
and  the  order  granting  respondei^  a  new 
trial  are  affirmed. 

HOIiOOMB,  BLIilS,  and  BADSMAN,  JJ., 
concur. 


SCHABF  V.  BPOKANB  &  I.  B.  B.  CO. 
(No.  13060.) 

(Supreme  Court  Of  Washington.    Aug.  21, 19ie.) 

L  lUiutoADS    «s>S36(^— QPBHATioN— Injx;- 

XOB    TO    LaCBRSEXS. 

Where  decedent  was  killed  while  walking  <m 
Uie  tracks  of  defendant's  switchyard,  wnieb' 
until  two  days  before  the  accident  had  been 
necessarily  used  as  a  thoroughfare  because  a 
parallel. street  was  impaasable,  although  the  use 
of  the  yard  had  never  been  forbidden,  he  was 
a  naked  licensee  using  the  switchyard  by  suffer- 
ance of  defendant 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1280;   Dec.  Dig.  «^=»356{3).] 

2l  Raiuioadb  «=>391(4)  —  Ofkbatior  —  IH- 

JCBIBS  TO  IiICXnsXES— NBOUaKNCB. 

Where  it  was  impoaalble  for  the  engineer  of 
a  motor  engine  to  see  the  deceased  on  the  track 
ahead  of  the  engine  in  defendant's  switchyard, 
and  the  switchman  riding  on  the  footboard  had 
not  seen  him  after  a  time  when  be  had  ample 
opportunity  to  leave  the  track,  although  there 
was  no  warning  by  bell  or  other  sisnal,  tiie 
defendant  was  not  wantonly  or  willfuLy  negli- 
gent in  causing  his  death. 

[Bd.  Note.— X\>r  other  eases,  see  Railroads, 
Cent  Dig.  i  1830;    Dec.  Dig.  «ca391(4).} 

3.  RAIiaoADfl  4=>387— IlTJCBIES  TO  LlCBNSEBS 

— Pboxivatk  OAtrsB. 
Where  the  decedent  on  entering  defendant's 
switchyard,  and  after  looUng  at  aie  switching 
engine,  then  standing  still,  proceeded  walking, 
between  the  rails,  althongh  tiiere  was  a  clear 
space  upon  which  he  could  have  walked  with 
safety,  without  looking  further  nntil  struck  by 
the  engine,  althongh 'no  warning  liy  bell  or  oth- 
erwise was  given,  his  own  negligence  was  tlie 
proximate  canae  of  the  accident 

[Bd.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  H  1296,  1814-1816;  Dee.  Dig.  «=> 
387.] 

4.  Raixboaos  «=»881{8)  —  OPBBATioir  —  Ih- 
jiTBiEs  to   LfOBRSBBa— Oabb  RxqcTBBD  ov 

LiIOBRSBB. 

In  making  use  of  a  railway  switching  yard, 
the  decedent  was  under  a  dn^  to  exercise  the 
highest  degree  of  care,  choose  the  safer  of  two 
tmbm^  and  make  oonstant  use  of  his  sight  and 
bearing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1287;    Dec.  Dig.  (8=>381(3).] 

5.  RAn^BOAns  «s>881(S)— Injubibb  to  I^OBir* 

BEB9— WimUI.  OB  WAKTON  INJDET.  . 

Willfulness  or  wantonness  cannot  be  im- 
puted to  defendant  because  its  engine  before 
striking  decedent  had  no  forward  lookout  and 
did  not  sound  any  bell  or  other  warning  signal. 

(Bd. '  Nota— BV>r  otter  caacs,  see  Railraads, 
Cent  Dig.  {{  1328,  1829;  Dee.  D^.  t8ss>891(3X1 

6.  RAtLBOADS  «=>3Tr— iHJTnuZS  TO  LjOKirSBES 

— Deobkb  or  Cabb. 

.  ,  The  operators  of  a  train  have  a  right  to  rely 
on  a  bare  licensee  or  trespasser  to  perform  the 
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primary  duty  npon  him  to  keep  ont  or  set  oat 
of  dangrer. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dits.  f  1280;    Dec.  Dig.  «s>377.] 

7.  Neolioeitck  €=»97— Goufabativx  Neou- 
oencb— irxcbieb  to  tsespassees. 
Where  contributory  negligence  was  the 
proximate  cause  of  decedent's  death  in  defend- 
ant railroad's  switchyard,  the  fact  that  defend- 
ant was  negligent  is  immaterial,  as  the  doctrine 
of  comparative  negligence  does  not  obtain. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  88,  162;    Dec.  Dig.  <^3«7j 

S.  Railboads  €=3358(1)— Injubixs  to  Licen- 

8EBS— LlABIUTX- WILLFUL  OB  WAHTOH  IK- 
JTJBY. 

A  naked  licensee  or  trespasser  who  ia  injur- 
ed upon  the  tracks  or  right  of  way  of  a  railway 
company  can  recover  for  such  negligence  only 
as  arises  from  wantonness  on  the  part  of  the 
railway  or  its  employes. 

[Xld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1236;    Dec.  Dig.  <»s»358(l).] 

9.  Railboads  «=9390— Injukies  to  Tbkspass- 
ebs— INJTTBY  Avoidable  Notwithstanding 

CONTBIBUTOSY  NEOLIOXNCE. 

Where  the  contributory  negligence  of  the 
decedent  in  walking  on  the  tracks  in  defendant's 
switchyard  continued  up  to  the  moment  of  his 
death,  and  the  defendant  although  negligent  in 
not  giving  a  warning  signal  or  keeping  a  look- 
out had  no  actual  knowledge  of  the  danger,  the 
doctrine  of  last  clear  chance  had  no  application. 

lim.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1824.  1825;    Dec.  Dig.  <3=3390.] 

Department  2.  Appeal  from  Superior 
Conrt,  Spokane  County;  John  R.  Mitchell, 
Judge. 

Action  by  Caroline  Scharf,  widow  of  Fied 
S.  Scharf,  deceased,  and  as  guardian  ad 
litem  of  Charles  Scharf  and  others,  against 
the  Spokane  &  Inland  Empire  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.    Affirmed. 

Plommer  &  Lavln,  of  Spokane,  for  appel- 
lants. Graves,  Kizer  &  Orares,  of  Spokane, 
for  respondent 


FTTLLERTON,  J.  Fred  S.  Scharf  was 
killed  by  being  run  over  by  one  of  the  de- 
fendant railway's  electric  motor  engines  In 
its  switching  yards  at  Spokane.  His  widow 
brings  this  action  to  recover  on  behalf  of 
herself  and  ills  minor  heirs  for  his  death. 

The  facts  as  disclosed  by  the  evidence  are, 
In  substance,  these:  Front  avenue,  one  of 
the  streets  of  the  city  of  Spokane  which 
parallel  the  switctiyard  of  defendant,  was 
almost  Impassable  for  some  length  of  time, 
and  people,  under  the  necessity  of  passing  to 
and  from  their  homes  in  that  section  of  the 
dty,  had  been  making  use  of  the  switchyard 
for  a  thoroughfare.  Portions  of  the  yard  be- 
tween the  tracks  were  hard,  smooth,  and 
generally  dry,  affording  a  good  footway; 
the  space  betvreen  the  two  main  line  tracks 
b^ng  12  feet  wide.  About  two  days  before 
the  accident  in  which  Scharf  was  kUled 
Front  avenue  had  been  put  in  condition  for 


travel,  and  no  necessity  existed  longer  for 
using  the  switchyards  as  a  pathway.  The 
defendant,  however,  had  never  forbidden  the 
use  of  its  yard  to  people  who  sought  to  cross 
or  travel  through  it  There  were  altogether 
ten  tracks  in  the  yard,  including  the  east 
and  west  main  lines.  The  main  lines  are 
connected  by  what  is  known  as  a  crossover 
track;  the  west-bound  main  line  being  north 
of  the  east-bound  main  line.  This  crossover 
track  connecting  the  two  main  tines  is  about 
175  feet  long,  according  to  the  engineer,  but 
only  78  feet  6  inches,  according  to  another 
witness  who  claims  to  have  measured  it  On 
February  9,  1915,  the  day  of  the  accident, 
at  about  6  o'clock  in  the  afternoon,  the  ap- 
pellant and  her  husband,  the  decedent,  were 
on  their  way  home  through  the  switchyard, 
the  decedent  walking  between  the  rails  of  tlie 
east-bound  track,  and  appellant  upon  the 
outer  edges  of  the  ties.  There  were  clear 
spaces  and  good  paths  on  each  side  of  the 
track  upon  which  the  couple  could  have 
walked  with  safety,  one  of  the  clear  spaces 
being  12  feet  wide.  As  they  entered  on  the 
track  they  looked  for  approaching  trains  or 
engines,  and  noticed  nothing  except  a  switch 
engine  standing  still  on  the  west-bound  main 
line  some  50  or  60  feet  westward  from  their 
point  of  observation.  They  continued  walk- 
ing the  track  at  an  ordinary  gait  without 
giving  the  engine  any  further  attention,  ex- 
cept perhaps  to  look  back  at  a  time  before  it 
began  to  move.  The  engine  noticed  by  appel- 
lant and  decedent  had  stopped  on  the  west- 
boimd  main  track  Just  beyond  the  switch  for 
the  crossover  tradk  for  the  purpose  of  un- 
coupling and  leaving  a  car.  It  then  took  the 
switch  for  the  crossover  track,  stopping  long 
enough  to  allow  the  switchman  to  reset  the 
switch,  and  then  ran  down  the  crossover 
track  and  struck  the  deceased  at  the  point 
where  the  crossover  track  unites  with  the 
east-bound  main  line.  There  was  no  warning 
either  by  beU,  whistle,  or  other  signal  given 
to  deceased.  The  headlight  was  not  burning. 
The  day  was  still  light  enough  to  enable  per- 
sons to  be  distinguished  more  than  100  feet 
distant  ^ere  was  evidence  that  the  bells 
were  usually  rung  on  engines  moving  In  the 
yard;  also  that  a  motor  engine  in  running 
slowly  does  not  make  much  noise.  This 
switch  engine  was  a  double-headed  electric 
motor  which  could  be  forked  from  dther 
end  of  the  cab  by  shifting  the  brake  valv« 
handle  and  the  operating  lever.  At  the  time 
of  the  accident  the  engineer  was  operating 
the  engine  from  the  west  end  cab,  from 
which  place  it  was  impossible  for  him  to  see 
the  deceased  npon  the  track  to  the  aontb  of 
the  crossover  track  on  which  he  was  ran- 
ning.  The  only  employs  of  respondent  who 
saw  the  Scharfs  was  the  switchman,  who 
was  at  the  front  of  the  engine  on  the  foot- 
board. He  was  then  about  40  or  60  feet  west 
of  the  crossover  switch.     The  Scharfs  at 


^ssPor  other  cam  see  lame  topic  and  KBT-NTTUBBR  In  all  Key-Nnmbered  Disests  and  Indaxu 
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that  time  were  walking  east  along  the  east- 
bound  main  track  within  from  50  to  60  feet 
of  the  place  where  the  accident  occurred. 
The  swltcbmaa  then  passed  to  the  other  end 
of  the  engine,  nnconpled  a  car,  boarded  the 
footboard  of  the  engine  at  that  end,  got  off 
to  throw  the  switch  when  the  en^ne  had 
stopped  for  that  purpose  after  passing  onto 
the  crossover  track,  and  again  boarded  the 
same  footboard,  where  he  was  riding  at  the 
time  of  the  accident  The  switchman  did  not 
see  the  Scharfs  again  after  he  had  noticed 
them  on  the  east-bound  track,  prior  to  his 
change  of  position  on  the  engine. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence^ defendant  moved  the  conrt  to  dls- 
diarge  the  Jury  and  render  Judgment  for  de- 
fendant npon  the  ground  that  the  evidence 
was  insufficient  to  Justify  a  recovery  in  fa- 
vor of  the  plaintiff.  The  court  sustained  the 
motion  and  entered  Judgment  accordingly. 
The  plaintiff  appeals,  assigning  as  error  the 
sustaining  of  defendant's  challen^  to  the 
sufficiency  of  the  evidence,  the  order  dls- 
diarglng  the  Jury,  and  the  entering  of  Judg- 
ment in  faror  of  defendant 

[1-4]  We  think  the  evidence  establlahea 
tlut  the  appellant's  decedent  was  a  naked 
Mcenaee  using  the  raapondenf  a  Bwit<dilhg 
yard  by  sufferance  of  the  lattw;  that  the 
re^randent  was  not  wantonly  or  willfully 
negligent  In  occasioning  his  death;  and  that 
his  own  negligence  was  the  proximate  cause 
thereof.  In  making  use  of  sudi  a  dangerous 
place  as  a  railway  switching  yard,  decedent 
owed  it  to  the  respondent  as  well  as  to  him- 
self to  exercise  the  highest  degree  of  care 
for  Ills  own  safety.  It  was  Incumbent  on  him 
to  choose  the  safer  of  two  paths  through  the 
yard  which  were  equally  convenient  and  to 
make  constant  use  of  his  sight  and  hearing. 
He  did  neither.  He  selected  the  middle  of  a 
railway  track  to  pursue  his  way  through  the 
yard,  while  on  either  side  of  Its  rails  were 
paths  equally  good  which  he  could  have  trav- 
eled In  safety.  He  saw  the  switch  engine 
on  a  parallel  track,  at  the  time  it  frad  stop- 
ped to  allow  a  car  to  be  imcoupled,  and 
thereafter  never  looked  to  see  whether  it 
was  again  put  In  motion,  although  he  knew 
that  it  was  possible  for  it  to  enter  the  track 
on  which  he  was  walking.  He  was  run 
down  by  the  engine  without  having  heard  Its 
approach.  The  presumption  necessarily  aris- 
es that  he  was  not  exercising  the  senses  of 
sight  and  hearing  with  which  he  was  en- 
dowed. It  is  true  no  bell  was  rung  on  the 
engine,  but  a  moring  motorcar  would  give 
warning  of  Its  approach  to  a  man  not  ab- 
sorbed in  other  matters  than  the  dangers  of 
his  situation.  There  was  nothing  to  obstruct 
his  view.  He  knew  that  the  yard  was  used 
for  the  movement  of  engines  and  cars  for- 
ward and  backward.  He  had  no  right  to  lull 
himself  into  a  sense  of  security  from  having 
seen  the  only  engine  in  the  yard  at  rest.  All 
the  circumstances  of  the  case  show  negli- 


gence on  decedent's  part  continuing  up  to 
the  moment  of  death. 

[(,  t]  We  Incline  to  the  view  that  there 
was  some  negligence  on  respondent's  part  in 
running  its  engine  without  sounding  its  bell, 
or  having  some  one,  either  motorman  or 
switchman,  in  a  position  on  the  engine  to 
keep  a  forward  lookout.  But  wantonness  or 
willfulness  cannot  be  imputed  to  respondent 
because  of  its  omission  of  duty  in  that  re- 
spect The  motorman  had  no  knowledge  of 
the  dangerous  situation  of  decedent  The 
switchman  had  noticed  him  upon  the  track, 
but  doubtless,  if  he  gave  the  matter  a  sec- 
ond thought,  assumed  naturally  that  he 
would  get  out  of  the  way  of  the  engine,  as 
people  in  full  possession  of  their  faculties 
of  seeing  and  hearing  are  accujstomed  to  do. 
The  primary  duty  was  upon  decedent  to 
keep  out,  or  get  out,  of  the  way  of  danger, 
and  the  operatives  of  trains  have  a  right  to 
rely  on  a  bare  licensee  or  trespasser  so 
doing. 

[7,1]  The  proximate  cause  of  decedent's 
death  being  his  own  act  of  negligence,  and 
even  though  that  of  respondent  may  have 
contributed  thereto  in  some  degree,  the  fact 
is  immaterial,  as  the  doctrine  of  compara- 
tive negligence  does  not  obtain  in  this  state. 
The  present  case  is  governed  by  the  well- 
settled  rule  that  a  naked  licensee  or  tres- 
passer who  is  injured  upon  the  tracks  or 
right  of  way  of  a  railway  company  can  re- 
cover for  such  negligence  only  as  arises  from 
wantonness  or  willfulness  on  the  part  of  the 
railway  or  its  employes.  As  it  Is  expressed 
in  3  ElUott  BaUroads  (2d  Bd.)  1 1250: 

"The  better  rule  ia  that  the  licensee  takes  bis 
license  subject  to  its  concomitant  perils,  and  the 
licensor,  as  a  general  rule,  owes  him  no  duty 
except  to  refrain  from  willfnlljr  or  wantonly  in- 
juring bim,  or  to  exercise  ordmary  and  reason- 
able care  after  discovering  him  to  be  in  peril." 

In  2  Thompson,  Negligence  (2d  Ed.)  |S 
1713,  1715,  it  is  said: 

"This  doctrine  is  that,  where  a  trespasser  or 
bare  Ucensee  exposes  himself  to  the  risk  of  being 
run  over  upon  a  railway  track  or  in  a  railway 
yard,  and  is  killed  or  injured,  there  can  be  no 
recovery  against  the  railway  company  nnless  it 
is  made  to  appear  that  the  accident  was  tlie  re- 
sult of  willful  misconduct,  or  of  negligence  or 
recklessness  so  gross  as  to  amount  in  Uieory  of 
law,  to  willful  misconduct" 

"It  seems  entirely  plain,  from  what  has  pre- 
ceded, that  the  failure  of  the  railway  company 
to  take  special  precautions  beforehand  in  antici- 
pation 01  the  presence  of  trespassers  upon  the 
tracks,  or  in  its  yards,  as  by  stationing  a  look- 
out or  giving  danger  signals,  or  runnmg  at  a 
diminished  rate  of  speed,  or  nsing  care  to  dis- 
cover trespassers  in  positions  of  danger,  can- 
not be  ascribed  to  it  as  gross,  reckless,  wanton, 
or  willful  negligence  within  the  meaning  of  tit* 
rule  under  consideration,  since  the  great  mass 
of  holdings  refuses  to  impute' simple  negligence 
by  reason  of  such  acts." 

In  Kroeger  v.  Grays  Harbor  Oonst  Ga, 
83  Wash.  68,  146  Pac.  63,  we  say: 

"The  role  is  that  the  defendant  owea  no  duty 
of  actual  care,  while  a  duty  of  vigilance  or  the 
highest  degree  of  care  ia  put  apon  one  who,  for 
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bia  «wn  purpose*,  goea  npoa  the  premiaes  of 
another  and  puts  himself  In  a  place  of  danger." 

See,  alao,  Illinoia  Central  B.  Co.  t.  Elcher, 
202  111.  666,  67  N.  E.  376;  Cannon  v.  Cleve- 
land, etc.,  a.  Co.,  1S7  Ind.  682,  62  N.  Ei.  8; 
Cleveland,  C,  O.  &  St  WEky.  Co.  v.  Tartt, 
64  Fed.  823,  12  0.  C.  A.  618;  Id.,  99  Fed. 
369,  39  C.  C.  A.  668,  49  li.  B.  A.  98 ;  Huff 
V.  Ctiesapeake  &  Ohio  Ey.,  48  W.  Va.  45, 
35  S.  £2.  866;  Spicer  v.  Chesapeake  &  Ohio 
Hallway  Co..  34  W.  Ya.  Cli  12  S.  ffi.  653,  U 
li.  R.  A.  386. 

[I]  The  appellant  has  cited  numerous  au- 
thorities bearing  on  the  doctrine  of  "last 
clear  chance,"  but  that  doctrine  has  no  ap- 
plication to  the  present  case.  It  is  founded 
on  the  duty  of  a  defendant  who  has  knowl- 
edge of  the  dangerous  situation  in  which  a 
person  has  placed  himself  to'  Aise  reasonable 
care  to  avoid  Injuring  hiioa,  notwithstand- 
ing the  latter's  own.  negligence  has  brought 
him  Into  a  place  of  danger.  The  doctrine 
is  based  on  the  fact  of  actual  knowledge  on 
defendant's  part  of  the  danger  to  the  injured 
party.  Under  such '  circumstances  plaintlfTs 
negligence  is  regarded  as  the  remote  cause 
and  that  of  the  defendant  as  the  proximate 
cause  of  the  injury  inflicted.  As  we  have 
seen  in  this  case,  the  respondent  was  with- 
out knowledge  of  the  probability  of  injury 
to  the  decedent,  and  the  decedent's  negligence 
continued  up  until  the  instant  of  his  death. 
Conceding  that  respondent  might  have  been 
negligent,  its  negligence  was  merely  conr 
current  with  that  of  the  decedent  The  con- 
tributory negligence  of  decedent  was  the 
proximate  cause  of  his  death,  inasmuch  as 
his  negligence  in  walking  the  track  without 
due  care  had  not  terminated.  It  to  ttatsd  in 
29  C^c.  631: 


"This  rule  [last  dear  diajicel  has  no  applica- 
tion where  the  negligence  oC  the  person  njnred 
and  of  defendant  are  oon<!iiiTenL  each  of  which 
at  the  very  time  when  the  aceiaient  oocoi*  crn- 
trlhutea  to  it" 

See,  also,  Dyerson  ▼.  Railroad  Co.,  74 
Kan.  528.  87  Pac.  680.  7  I*  B.  A,  (N.  S.) 
132,  U  Ann.  Cas.  207;  Smith  r.  Norfolk  & 
S.  B.  Co.,  114  N.  C.  728,  19  S.  E.  863,  923, 
26  L.  B.  A.  287;  O'Brien  r.  Washington 
Water  Power  Co.,  79  Wash.  82,  139  Pac.  771; 
Kiely  V.  Seattle  Electric  Co.,  78  Wash.  396, 
139  Paa  197. 
In  discussing  the  rule  this  court  has  said: 
"It  is  not  intended  to  permit  a  recovery  is 
spite  of  the  plaintiff's  negligence,  bnt  relierei 
that  negligence  of  its  oentributo^  character  in 
cases  where,  by  reason  of  the  defendant  havini 
the  last  clear  chance  to  avoid  the  injury,  hi* 
negligence  in  not  using  reasonable  care  to  avoid 
it  is  the  proximate  or  efficient  cause  of  the  in- 
jury, wliue  the  negligence  of  Ui*  plaintiff  is 
only  a  remote  cause,  condition  or  incident" 
Hcrrick  r.  Washington  Water  Power  Co.,  75 
Wash.  180,  134  Pac.  984,'  48  I^  B.  A.  (N.  8.) 
6«0. 

See,  also,  Kieol  r.  Ballroad  Ooi,  71  WadL 
409,  128  Paa  628,  4S  U  B.  A.  (N.  &)  174; 
MOBSo  v.  Stanton  Co.,  76  Wash.  220, 184  Pac. 
941,  L.  B.  A.  191SA,  948;  O'Brien  t.  Wash- 
tngton  Wster  Power  G04  T9  Wash.  86,  139 
Pac.  771. 

The  facts  of  the  pwscnt  case  do  not  bring 
it  within  the  last  dear  chuice  rule,  but  as 
we  have  said,  the  case  falls  within  the  itila 
denying  recovery  to  a  mere  licensee  negU> 
gently  nring  dangerons  prenflaee  of  another, 
and  Injnred  by  that  other  witfaont  mntmh 
ness  or  wUlfnlnees. 

Tbe   JndgtneDt  to  afflnned. 

HOLOOMB,  ICAIN,  MOUNT,  and  PABE- 
SB,  JJ.,  ooneor. 
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STATE  BOARD  Or  MBDIOAIi  BZAUIN- 
BBS  T.  MAOT.     (No.  18151.) 

(Supreme  Coart  of  WaaUngton.     Aoir.  29, 
1M6.) 

1.  Physicians   and    Scbqeons   ®=»llt3)    — 

RSTOCATION    or   lilCBNSE— AFFKAIr-SOOPS— 

Fbisbntation  or  Objeotions.  . 
Where  the  record  fails  to  show  that  suffl- 
dency  of  a  complaint  before  the  medical  ex- 
tminers  for  rerocation  of  license  was  challenged 
before  the  ba«rd  or  on  appeal  to  the  superior 
court,  it  moat  be  given  a  liberal  constructioa 
to  sustain  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  15;  Dec.  Dig.  4s> 
11(8).] 

Z  PnTBIOIANB  AND  BU&OEONS  «=»ll(8]i  — 
BfVOCATION  or  LZOEKSE)— O0IIFI.AINT— SUT- 
WCIKNCT. 

Complaint  for  revocation  of  license  to  prac- 
tice medicine,  coached  in  statutory  words  of 
Bern.  &  Bal.  Code,  |  8897^.  thongh  indeBnite, 
bat  aapitlemented  by  atipnlatioo  filed  on  appeal 
to  the  superior  court,  serving  as  bill  of  par- 
ticulars, by  setting  out  the  alleged  unethical 
advertising,  cannot  be  held  insutUcient  to  sup- 
port revocation,  in  the  absence  of  ottaclt  be- 
fore the  board  or  in  the  superior  court. 

[Ud.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  I  15;  Dec.  Dig.  $=> 
U(3).l  •»   .      . 

3.  PBTSIOIAm  AND  SXTBGEONS  «=>2— RXVOCA- 

HON  or  lacENSB— Statutf-b— Valimtt. 
Rem.  &  BaL  Code,  I  SS97V&,  subd.  3,  stat- 
ing unprofessional  conduct  for  which  license 
may  be  revoked  to  embrace  all  advertising  of 
medical  business  intended  or  having  tendency 
to  deceiv*  public  or  Impose  on  credulous  or 
ifnorant  persons,  and  so  be  harmful  or  inju- 
nons  to  puhlic  morals  or  safety,  is  not  uncon- 
Btitational,  as  so  vague  and  uncertain  as  to 
leave  determination  to  arbitrary  personal  opin- 
ion of  the  medical  board. 

[Bd.  Note. — ^For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  (  2 ;   Dec.  Dig.  ®=»2.] 

4.  Statutes  «=»47  —  Physicians  and  Suk- 

OEONB— RBVOCATION    OF   LlCENaE— VAtlDlTT 

or  Statots. 
Not    ia    subdivision    4,    a»    to    advertising 
medicine    or    means    to    regukte    or    establish 
menses,   unconstitutional,  as  vague  and   uncer- 
tain. 

[Ed.  Nota.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  47;    Dec  Dig.  «s>47.] 

6.  JOET  «=»10-BjOEn  TO  JUBT  TmAL. 

Although  the  Constitution  provides  that  the 


right  to  jury  trial  shall  remain  inviolate  (arti- 
cle 1,  I  21),  that  provision  applies  only  where 
the  right  existed  on  adoption  of  the  Cosstitu- 


tioD,  so  that,  no  provisions  as  to  license  of 
physician  and  revocation  of  license  having  then 
existed,  no  constitutional  right  to  jOry  trial  in 
such  ea«e  eziats. 

lEd.  Notb.— For  Other  cases,  see  Jutt,  Ctet 
Dig.  ii  15^  16,  27%;   Dea  Dig.  «=»10.] 

0.  JukT   «a»14(l)-4tlOHT  TO   iVKT  TUIAL  — 

"Civu,  Action." 
Rem.  &  Bal.  Code.  |  8399,  providing  for 
trial  de  novo  on  appeal  from  medical  board  in 
lieense  rsvocation  proceedings,  and  that  they 
shall  stand  for  trial  as  ordinary  bivil  actions, 
does  not  give  the  right  to  a  jury  trial;  "civil 
action"  beiag  a  generic  term,  not  necessarily 
implyinr  iwf  trial. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  as,  Tti,  81,  88;    Dec.  Dig.  «»14(1). 

For  othet  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Civil  Action.] 


Department  2»  Apiteal  from  Boperior. 
Court,  Kins  Coont^;  R.  B.  Albertson  and  J. 
I.  Ronald,  Judges. 

Proceeding  before  the  State  Board  of  Med- 
ical Bxamlaea  for  revocation  of  Uoense  of 
M.  C.  Maey,  an  osteopath.  From  a  Judgment 
affirming  dedtfon  of  the  Board  revoking  the 
llcenee,  Macy  aiweals.    Affirmed. 

Carl  J.  Smith,  of  Seattle,  for  appellant. 
W.  V.  Tanner,  Atty.  Gen.,  and  Howard  Wa- 
terman, Aast  Atty.  Qen.,  for  respondent. 

PAREBR,  J.  This  is  an  appeal  from  a 
judgment  of  tbe  superior  court  for  King 
county,  afflrmlag  tbe  decision  of  the  state 
board  of  medical  examiners,  revoking  the 
license  of  appellant,  M.  O.  Macy,  as  a  Ucena- 
ed  osteopathic  physician  practicing  his  pro- 
fession In  Seattle. 

[1]  It  Is  first  contended  by  counsel  for  ap- 
pellant that  the  complaint  filed  against  blm, 
and  upon  wliich  tbe  action  for  the  revocation 
of  his  license  was  tried  before  the  state 
board  of  medical  examiners,  and  thereafter 
upon  appeal  In  the  superior  court,  does  not 
state  facts  constituting  cause  for  the  revoca- 
tion of  his  license.  There  Is  nothing  in  the 
record  before  us  Indicating  that  the  sufficien- 
cy of  the  complaint  was  in  any  manner  chal- 
lenged before  the  state  board  of  medical 
examiners  or  In  tbe  superior  court,  so  we 
conclude  that  Its  sufficiency  is  challenged  In 
this  court  for  the  first  time.  Tiia  fact  calls 
for  a  most  liberal  construction  of  Its  allega- 
tions looking  to  the  sustaining  of  the  Judg- 
ment, even  if  the  proceedings  should  be  re- 
garded as  purely  Judicial.  Mosher  v.  Bruhn, 
15  Wash.  332,  46  Pac.  397;  Walsh  ▼.  Meyer, 
40  Wash.  650,  82  Pac.  988;  Johnson  v.  Ryan, 
62  WaAh.  60,  112  Pac.  1114. 

[2]  The  complaint,  after  charging  that  ap- 
pellant "advertised  his  mMical  business"  in 
certain  named  newspapers  In  Seattle  ahd  Xa- 
ooiaa  upon  certain  sp^lfled  dates^  charges: 

"That  such  advertising  of  his  medical  buaf- 
nees  was  intended  and  has  a  tendency  to  de- 
ceive the  public  and  impoae  upon  credulous  and 
ignorant  persons  and  so  be  harmful  and  inju- 
rions  to  public  morals  or  safety.  That  such 
advertisements  consist  in  part  in  advertising  of 
medicine  or  of  means  whereby  the  monthly 
periods  <^  women  can  -  be  regulated,  or  the 
menses  re-established  if  suppressed." 

This  quoted  portion  of  ^he,  complaint  fol-- 
lows  in  substance  the  language  of  subdivi- 
sions 3  and  4  of  section  8397^^,  Rem.  &  Bal. 
Code,  denning  unprofessional  conduct-  toe 
which  the  licenses 'of  osteopaths  and  other 
physicians  may  be  revoked  by  the  state 
board  of  medical  examiners.  The  argument 
is,  In  substance,  that  the  complaint  Is  de- 
fective, in  that  it  does  not  set  out  or  de-. 
scribe  with  sufficient  certainty  the  advertise- 
ments charged  as  the  unprofessional  conduct 
on  the  part  of  appellant.  It  might  well  be 
argued  that  this,  in  any  event,  would  only 
entitle    appellant    to    hare    the    complaint 
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against  blm  made  more  specific  and  certain 
or  that  be  be  furnished  a  blU  of  particulars 
before  trial,  and  that,  having  proceeded  to 
trial  before  the  state  board  of  medical  exam- 
iners without  IssUting  upon  tbls  right  It  was 
waived.  However  that  may  be,  when  the 
case  was  pending  upon  appeal  in  the  superior 
court,  where,  in  accordance  with  section  8399, 
Bern.  &  Bal.  Code,  it  was  tried  de  novo,  a 
stipulation  was  entered  into  between  counsel 
upon  both  sides,  before  the  trial  in  the  su- 
perior court,  that  certain  specified  advertise- 
ments, copies  thereof  being  made  a  part  of 
the  stipulation,  which  appeared  upon  their 
face  to  liave  been  published  by  appellant  in 
certain  named  Seattle  and  Tacoma  news- 
papers, might  be  introduced  In  evidence  upon 
the  trial  in  the  superior  court,  subject  only 
to  objections  as  to  their  "competency  and 
materiality."  The  record  before  us  renders 
it  apparent  that  this  stipulation  served  all 
the  purposes  of  a  bill  of  particulars,  and  ad- 
vised appellant  of  the  specific  charge  against 
him  as  much  as  any  language  of  the  com- 
plaint, standing  alone,  could  possibly  have 
done.  It  seems  quite  dear  to  us  that  he  can- 
not now  complain  of  the  iusufilciency  of  the 
complaint,  and  that  in  no  event  can  the 
complaint  be  said  to  be  so  defective  as  to  be 
Insufflcient  to  support  the  Judgment.  It 
seems  to  be  well  settled  by  the  authorities 
that  proceedings  of  tbls  nature  are  not  pure- 
ly Judicial,  in  the  sense  that  they  must  be 
att^ided  by  the  strict  rules  of  pleading  and 
procedure  incident  to  actions  at  law.  Meffert 
V.  Packer,  66  Kan.  710,  72  Pac.  247,  1  I*  E. 
A.  (N,  S.)  811;  Munk  v.  Frlnk,  81  Neb.  631, 
116  N.  W.  625,  17  Ia  B.  A.  (N.  S.)  439 ;  State 
Medical  Board  v.  McCrary,  95  Ark.  511,  130 
S.  W.  544,  30  L.  B.  A.  (N.  S.)  783,  Ann.  Caa. 
1912A,  631;  State  v.  State  Board  of  Medical 
Examiners,  34  Minn.  387,  26  N.  W.  123. 

[3]  Among  the  seven  definitions  of  acts  de- 
clared to  constitute  unprofessional  conduct 
fw  which  a  practitioner's  license  may  be  re- 
voked, found  in  section  8397^,  Bern.  &  BaL 
Code,  is  the  following: 

"Third.  All  advertising  of  medical  busineaa 
which  is  intended  or  baa  a  tendency  to  deceive 
the  public  or  impose  upon  credulous  or  igno- 
rant persons,  and  so  be  harmful  or  injurious  to 
public  morals  or  safety." 

This  portion  of  the  statute,  it  Is  contended 
in  appellant's  behalf,  la  unconstitutional,  in 
that  it  is  so  vague  and  uncertain  as  to  leave 
the  acts  constituting  unprofessional  conduct, 
attempted  to  be  so  defined,  subject  to  the 
mere  personal  opinion  of  the  members  of  the 
state  board  of  medical  examiners  before 
whom  the  question  of  the  unprofessional  con- 
duct Is  to  be  tried,  and  furnishes  no  standard 
for  the  guidance  of  the  board  in  determining 
what  is  unprofessional  conduct  so  attempted 
to  be  defined  by  the  statute.  This  contention 
touches  a  question  with  reference  to  whldi 
the  courts  are  not  in  entire  harmony,  but  we 
are  constrained  to  adopt  the  view  that  this 


definition  of  unprofessional  conduct  is  not 
void  or  unconstitutional  because  of  its  vagoe- 
ness  or  uncertainty,  in  harmony  with  what 
we  regard  as  the  weight  of  authority  and 
better  reason,  in  view  of  the  fact  that  this  is 
not  a  criminal  statute,  enacted  with  any  pur- 
pose of  imposing  penalties  as  such. 

In  State  ex  rel.  Williams  v.  Pari,  228  Mo. 
1, 128  S.  W.  196,  tbere  was  Involved  the  revo- 
cation of  a  license  of  a  dentist  by  the  state 
board  of  dental  examiners  upon  the  ground 
of  unprofessional  conduct  in  the  pnbllcatl<Hi 
of  advertisements  of  bis  business.  The  stat- 
ute Invoked  by  the  prosecution  was  assailed 
by  defendant's  counsel  as  being  unconstitu- 
tional, in  that  it  mer^y  defined  the  alleged 
unprofessional  conduct  by  the  words  "fraud, 
deceit  or  misrepresentation  in  the  practice 
of  dentistry."  The  statute  was  held  con- 
stitutional, and  not  void  for  uncertainty.  It 
seems  plain  to  lu  that  the  third  subdivision  of 
section  8397^,  above  quoted,  is  no  lees  ce^ 
tain  than  these  words  under  consideration  by 
the  Missouri  court.  TliA  words  of  our  stat- 
ute, "advertising  •  •  •  -wMch  is  intended 
or  has  a  tendency  to  deceive  the  public  or 
impose  upon  credulous  or  ignorant  persons," 
surely  are  no  less  certain  as  defining  un- 
professional conduct 

In  State  Medical  Board  t.  HcCiary,  96 
Ark.  6U.  130  S.  W.  544,  30  U  B.  A.  (N.  S.) 
783,  Ann.  Cas.  1912A,  631,  the  same  conclu- 
sion was  reached  by  the  court,  having  under 
consideration  alleged  unprofessional  conduct 
of  a  physician  defined  by  the  statute  as  "pub- 
licly advertising  special  abUity  to  treat  and 
cure  chronic  and  incurable  diseases." 

In  State  v.  State  Medical  Examining 
Board,  32  Minn.  324,  20  N.  W.  238,  50  Am. 
Bep.  575,  and  State  v.  State  Board  of  Medical 
Examiners,  34  Minn.  391,  26  N.  W.  125,  un- 
professional conduct  warranting  the  refusal 
to  issue  or  to  revoke  a  license,  defined  by  the 
statute  as  "unprofessional  or  dishonorable 
conduct,"  was  recognized  as  being  constitn- 
tionaL 

In  Berry  v.  State  (Tex.  Civ.  Am.)  135 
S.  W.  631,  the  statutory  words  "other  gross- 
ly unprofessional  or  dishonorable  conduct  of 
a  character  likely  to  deceive  or  defraud  the 
public,"  following  specified  unprofessional 
acts,  was  held  a  suflicient  statutory  spedfi- 
cation  of  conduct  warranting  revocation  of 
licenses,  and  not  void  for  uncertainty.  In 
view  of  the  element  of  deceit  in  our  statu- 
tory definition  of  unprofessional  conduct,  tbe 
following  observations  of  the  Texas  court 
in  that  case  is  of  interest  here: 

"The  terms  'unprofessional'  or  'dishonorable' 
conduct,  used  in  the  law  of  1907,  are  qnalified 
and  modified  by  the  language  'of  a  cnaraeter 
likely  to  deceive  or  defraud  the  public,'  to  dis- 
tinguish them  from  acts  that  are  unprofessioiial 
or  dishonorable  under  the  code  of  ethics  pre- 
scribed by  the  honorable  profession  of  medicine 
that  would  not,  directly,  at  least,  react  to  the 
disadvantage  of  the  public,  such  as  not  adver- 
tising, of  nut  entering  into  a  consultation  with 
an  attending  physician  without  his  consent,  and 
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other  acts  that  go  to  form  and  constitute  the 
code  of  the  honorable  and  upright  proctitionir 
of  medicine.  The  law  leaves  the  enforcement 
to  the  medical  profeasioo  of  its  rules  of  ethics> 
and,  however  conducive  they  may  be  to  creat- 
ing and  preserving  the  high  standard  of  one  of 
the  most  important  and  oonored  profesaions  in 
the  world,  takes  no  cognizance  of  them,  and 
does  not  seek  to  enforce  them,  except  in  so  far 
as  their  infraction  may  infringe  upOn  the  rights 
and  welfare  of  the  public.  Sat  when  the  un- 
professional conduct  of  the  member  of  the 
medical  profession  is  of  such  a  character  as  to 
deceive  or  defraud  the  public,  then  the  law  de- 
nounces such  conduct,  and  strips  the  offender 
of  the  means  which  make  it  possible  to  impose 
upon  the  credulous  and  unwary.  Such  unpro- 
fessional conduct  would  necessarily  be  closely 
allied  to  crime,  because  it  is  defrauding  the  pub- 
lic, and  yet  it  was  never  intended  to  confine 
such  conduct  to  the  kind  or  class  of  offense  that 
is  denounced  by  the  Criminal  Code  of  Texas. 
That  is  provided  for  in  a  dittereut  subdivision 
of  the  statute  from  the  one  under  which  this 
case  is  prosecuted." 

In  Richardson  v.  Simpson,  88  Kan.  684, 
129  Pac.  1128,  43  L.  R.  A.  (N.  S.)  911,  a 
statute  authorizing  the  revocation  of  a  den- 
tist's license  for  specified  offenses  the  ad- 
ditional phrase  "or  for  any  other  dishonor- 
able conduct"  was  held,  as  to  the  latter,  not 
unconstitutional  for  Indeflniteness. 

In  Alton  T.  Board  of  Medical  Examiners, 
IS  Axiz.  354,  114  Pac.  962,  L.  R.  A.  1916A, 
091,  a  statutory  definition  of  unprofessional 
conduct,  reading  "any  grossly  Immoral  or 
unprofessional  conduct  rendering  him  or  her 
unfit  to  practice  medicine,"  was  held  suffi- 
ciently definite  and  certain  so  far  as  con- 
stitutional objections  are  concerned. 

The  only  decisions  of  the  conrts  coming  to 
OUT  attention  which  we  regard  as  lending 
support  to  appellant's  contention  and  in  con- 
flict with  the  holdings  of  the  above  noticed 
decisions  are  Matthews  v.  Murphy  (Ky.)  63 
S.  W.  785,  54  L.  R.  A.  415,  Czarra  v.  Board 
at  Medical  Supervisors,  25  Ai^.  D.  G.  443, 
and  Hewitt  v.  State  Board  of  Medical  Ebc- 
amlners,  148  Cal.  690,  84  Pac.  39,  3  L.  R  A 
CN.  S.)  896,  113  Am.  St.  Rep.  315,  7  Ann. 
Cas.  750.  This  Callfomia  case,  however, 
deals  with  a  statutory  definition  of  unpro- 
fessional conduct  reading,  "all  advertising 
of  medical  business  in  which  grossly  Improb- 
able statements  are  made."  The  element  of 
tendency  to  deceive  or  intent  to  deceive 
found  in  the  above  quoted  definition  of  our 
statute  was  aiiparently  not  present  In  the 
California  statute,  and  this  It  might  well 
be  argued  dlsttngulshes  that  case  from  the 
one  before  us. 

[4]  We  conclude  that  the  definition  of  un- 
professional conduct  found  In  the  third  sub- 
division of  section  8397%,  Rem.  &  Bal.  Code, 
above  quoted.  Is  not  yold  or  unconstitu- 
tional for  vagueness  or  uncertainty.  The 
same  ctmtentlon  Is  made  by  counsel  for  ap- 
pellant against  the  constltutlonalty  of  the 
fourth  subdivision  of  section  8397%  upon 
which  the  judgment  of  the  state  board  of 
medical  examiners  and  the  superior  court 
seems  to  have  been  also  rested.  We  think 
there  1>  mndi  less  ground  for  the  contention 


of  counsel  for  appellant  to  rest  upon  with 
regard  to  the  fourth  subdivision  than  with 
respect  to  the  one  we  have  above  discussed 
and  that  what  we  have  already  said  dis- 
poses of  that  contention  against  appellant 

[6]  It  Is  contended  by  counsel  for  appel- 
lant that  he  was  entitled  to  a  Jury  trial  In 
the  superior  court,  his  counsel  having  made 
demand  therefor  prior  to  the  trial  therein. 
This  contention  rests  apparently  upon  the 
theory  that,  since  section  8399,  Rem.  &  BaL 
Code,  provides  for  a  trial  -de  novo  upon 
appeal  to  the  superior  court,  he  Is  entitled 
to  a  Jury  trial  therein.  That  section,  among 
other  things,  provides: 

"The  clerk  of  such  court  shall  thereupon  [up- 
on filing  of  the  apBeals]  docket  such  appeal 
causes,  and  they  shall  stand  for  trial  in  all  re- 
spects as  ordinary  civil  actions,  and  like  pro- 
ceedings be  had  thereon.  Upon  such  appeal 
said  cause  shall  be  tried  de  novo." 

iSo  far  as  appellant's  Claim  of  right  to 
Jury  trial  Is  rested  upon  the  Constitution 
Is  concerned,  It  seems  plain  that  we  are 
dealing  with  a  proceeding  wherein  the  right 
of  trial  by  Jury  did  not  exist  prior  to  the 
ad(9tlon  of  our  state  Constitution.  Indeed, 
an  examination  of  our  statutes  then  in  ex- 
istence will  show  that  there  was  then  no 
such  proceeding  triable  in  any  court  or  be- 
fore any  tribunal.  The  statute  then  In  ex- 
istence made  no  provision  for  the  licensing 
or  revoking  of  licenses  of  physicians  (Code 
1881,  i  2284  et  seq.;  Laws  1886,  p,  169; 
Laws  1887,  p.  159),  the  first  act,  providing 
for  the  issuing  and  revocation  of  licenses  of 
physicians,  being  passed  after  the  adoption 
of  our  Constitution  (Laws  1890,  p.  114), 
which  act,  so  far  as  procedure  touching  the 
revocation  of  licenses  is  concerned,  is  in  sub- 
stance the  same  as  prescribed  by  the  law 
we  are  now  considering.  It  Is  also  apparent 
that  there  was  no  such  proceeding  at  com- 
mon law.  We  have  held.  In  harmony  with 
the  general  rule,  that  our  constitutional  pro- 
vision (Const  art  1,  §  21)  that  "the  right 
to  trial  by  jury  shall  remain  inviolate" 
means  only  that  such  right  shall  continue 
as  It  existed  at  the  time  of  the  adoption  of 
our  Constitution.  State  ex  rel.  Mullen  v. 
Doherty,  16  Wash.  382,  47  Pac.  958,  58  Am. 
St  Rep.  39;  Garey  v.  City  of  Pasco,  154 
Pac.  433.  It  would  seem  to  follow,  there- 
fore, that  this  constitutional  guaranty  has 
no  reference  to  proceedings  of  this  nature. 

In  State  Board  of  Health  v.  Roy,  22  B.  I. 
588,  48  Atl.  802,  there  was  Involved  the  ques- 
tion of  the  right  to  trial  by  jury  In  a  pro- 
ceeding Involving  the  revocation  of  a  license 
of  a  physician  upon  substantially  the  same 
grounds  as  are  here  involved  and  under  a 
statute  which  apparently  contemplated  a 
trial  de  novo  In  court  upon  appeal  from 
the  decision  of  the  board  of  substantially 
the  same  nature  as  Is  provided  by  our  Btat> 
ate.  Touching  the  question  of  jury  trial  in 
such  cases,  having  in  view  their  constitu- 
tional guaranty  of  jury  trial  In  the  exact 
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words  of  ours,  Jqstlce  Bogers,  speaking  for 
the  court,  obserred: 

"In  Mathews  v.  Tripp,  12  K.  I.  256,  258, 
Durfee,  C.  J.,  sajs:  'Tnal  by  jury  is  a  well- 
known  kind  of  trial.  The  right  of  trial  by 
jury,  as  secured  by  the  Constitution,  is  in  our 
opinion  simply  the  right  to  that  kind  of  trial. 
And  the  right  remains  inviolate  so  long  as  the 
jury  continues  to  be  constituted  substantially 
as  the  jury  was  constituted  when  the  Consti- 
tution was  adopted,  and  so  long  as  all  such 
cases  as  were  then  triable  by  jury  continue  to 
be  so  triable  without  any  restrictions  or  condi- 
tions which  materially  hamper  or  burden  the 
rigbt.'  A  jury-  trial  is  not  required  by  the 
law  of  the  land  in  all  civil  cases,  and  unless  it 
can  be  shown  that  previous  to  the  adoption  of 
the  Constitution  of  the  state  cases  of  the  class 
now  under  consideration  were  required  to  be 
tried  by  a  jury,  the  provision  of  the  statute  in 
question  would  not  be  ii)yalid  because  of  natt 
providing  for  such  a  trial.  It  is  clear  that  thu 
IS  not  one  of  the  classes  of  cases  in  which  jury 
trial  is  reserved  by  the  Constitution,  as  it  be- 
longs to  a  class  which  has  arisen  since  the 
adoption  of  the  Constitution." 

We  are  of  the  opinion  that  tbere  is  no 
constitutional  right  of  trial  by  Jury  in  pro- 
ceedings of  this  nature. 

[6]  Was  appellant  entitled  to  a  trial  by 
Jury  because  of  the  provision  of  section  8399, 
that  cases  on  appeal  to  the  superior  court 
Involving  the  revocation  of  licenses  of  osteo- 
paths and  other  practitioners  "shall  stand 
for  trial  in  all  respects  as  ordinary  civil  ac- 
tions, ahd  like  proceedings  be  had  thereon"  T 
In  other  words,  is  this  a  statutory  awarding 
of  a  Jury  trial  In  such  cases?  Manifestly 
not  unless  the  words  "civil  actions,"  nsed  in 
the  statute,  compel  such  a  conclusion.  The 
decision  of  the  Rhode  Island  court  in  the 
Roy  Case,  above  noticed,  seems  to  argue 
against  the  contention  that  such  statutory 
provision  has  the  effect  of  awarding  a  Jury 
trial.  The  exact  terms  of  the  statute  in- 
volved In  that  case  do  not  appear  In  the  opin- 
ion of  the  court,  but  it  does  appear  from  re- 
marks of  the  court  therein  that  if  the  deci- 
sion of  the  board  is  against  the  defendant 
upon  the  question  of  the  revocation  of  his 
license  and  he  appeals  to  the  court  his  case 
is  there  "tried  in  full."  The  court  apparent- 
ly readied  the  conclusion  that  the  defendant 
was  not  entitled  to  a  Jury  trial  upon  the 
theory,  that  while  the  proceeding  was  In 
the 'nature  of  a  civil  action  it  was  not  for 
that  reason  alone  triable  by  Jury,  the  court 
observing  that  "Jury  trial  is  not  required  by 
the  law  of  the  land  in  all  civil  cases."  This 
observation  of  the  Rhode  Island  court  seems 
peculiarly  applicable  here,  in  view  of  the 
fact  that  the  words  "dvll  action"  have  been 
the  name  common  to  all  actions  "tor  the  en- 
forcement or  protection  of  private  rights 
or  the  redress  of  private  wrongs"  by  the  ex- 
press terms  of  our  statute  since  long  before 
the  adoptUm  of  our  Constitution.  Rem.  & 
Bal.  Code,  l  153.  The  name  has  no  more 
application  to  actions  triable  by  a  Jury  than 
to  those  not  so  triable. 
Counsel  for  appellant  call  our  attention 


to  and  rely  prindpally  upon  the  decision 
of  the  Supreme  Court  of  Indiana  in  Beilly  v. 
Oavanaugh  et  al.,  82  Ind.  214,  holding  that 
as  attorney  in  a  disbarment  proceeding 
against  him  was  entitled  to  a  Jury  trial  un- 
der a  statutory  provision  reading  "if  he  [the 
accused  attorney]  api>ear,  pleadings  may  be 
filed  and  trial  had  as  In  other  cases."  This 
does  seem  to  lend  support  to  counsel's  con- 
tention in  the  light  of  the  similar  provlgioa 
of  our  statute;  but  that  was  a  proceeding 
involving  something  more  than  the  question 
of  the  disbarment  of  an  attorney.  It  was 
apparently  an  action  against  the  attorney 
by  his  client  to  recover  money  which  he  neg- 
lected to  turn  over  to  his  client;  the  prayer 
being  "for  a  Judgment  for  the  same  with  ten 
per  cent  damages,  and  that  he  be  saspended 
from  the  practice  in  the  courts  of  this  sUte." 
WhUe  the  opinion  does  not  show  the  exact 
language  of  the  statute  other  than  that  above 
quoted,  It  is  apparent  that  the  statute  author- 
ized an  action  against  the  attorney  to  recover 
the  money  and  Incidentally  involving  his 
suspension  from  practice.  This,  we  think, 
furnishes  some  reason  for  construing  the 
statute,  as  that  court  did,  as  awarding  de- 
fendant attorney  a  Jury  trial.  If  this  does 
not  differentiate  that  case  from  the  one  be- 
fore us,  with  all  due  deference  to  that  learned 
court,  we  would  feel  constrained  to  entertain 
a  different  view  from  that  reached  by  it,  in 
view  of  the  theory  of  disbarment  proceedings 
adopted  by  us,  which  are  of  the  same  nature 
as  that  here  involved,  that  they  are  not 
criminal  proceedings,  nor  are  they  purely 
dvll  actions  in  a  common  law  sense,  but 
are  special  proceedings.  State  ex  rel.  Mack- 
intosh V.  Rossman,  53  Wash.  1,  101  Pac. 
357,  21  U  R.  A.  (N.  S.)  821,  17  Ann.  Cas.  625; 
State  ex  reL  Mun^  v.  Snook,  78  Wash.  S71, 
675,  139  Pac  764. 

Counsel  for  appellant  also  cite  and  place 
some  reliance  upoiji  decisions  of  the  Supreme 
Court  of  Louisiana  in  Chevalon  v.  Schmidt, 
11  Rob.  (Iva.)  91,  and  Turner  v.  Walsh,  12 
Rob.  (Lfi.)  383.  These  decisions,  however, 
hold  the  defendant  entitled  to  a  Jury  trial 
in  proceedings  seeking  his  disbarment,  be- 
cause of  the  peculiar  language  of  the  statute 
tbere  iniK^ved,  end  up<m  the  theory  that  It 
was  there,  in  efCect,  a  criminal  prooeedUg. 
In  view  of  the  nature  of  the  proceeding  in 
this  state,  we  conclude  that  the  statute  does 
not  mean  that  appellant  la  entitled  to  trial 
by  Jury  in  the  superior  court 

We  find  no  error  prejudicial  to  appellant, 
the  evidence  is  not  before  us  presenting  the 
merits  of  the  case,  so  we  conclude  that  the 
jud^ient  of  the  superior  court  affirming 
the  decision  of  the  state  board  of  medical 
examiners,  must  be  alfirmed.  It  is  so  or- 
dered. 

MORRIS,  a  3.,  and  OHADWIOK  and 
BAUSMAN,  33^  concur. 
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STATE  ex  reL  WHITTBN  T.  OTTT  OF  SPO- 
KANE et  al.    (No.  13475.) 

(Sapreme  Oonrt  of  WaAington.    Ang.  29, 1916.) 

1.  Emikewt  Domain  «=»271  —  Taking  —  Ao- 
Tion  FOB  Dakaqes. 

Where  a  city  in  regradlng  a#treet  damaged 
relator's  property  without  iusdtuting  condemna- 
tion proocedinga  as  against  her,  she  bad  a  right 
to  an  action  (or  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  725-736.  741;  Dec.  Dig.  «=» 
271.1 

2.  MANDAinra  $=33(2)— Rio  ox  to  Rxlup— Ad> 
■qVATK  Rbmedt  at  Law. 

Such  owner  had  aa  adequate  remedy  at  law 
to  recover  damages,  and  mandamus  to  compel 
the  city  to  Institute  a  condemnation  proceeding 
to  assess  and  pay  the  damage  would  not  lie. 

[Ed.  Note.— For  other  cases,  see  Mattdamns, 
Cent  Dig.  {  8 ;   Dee.  Dig.  «=«(2).] 

3.  LnciTATiopc  OF  ACTIONB  iS=»S2(2)— Damages 
TO  Pbopebtt. 

An  action  for  damages  brought  more  than 
two  years  after  the  doing  of  the  work,  and  the 
lesalting  damage,  was  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  143;  Dec  Dig.  «=»32(2); 
Eminent  Domain,  Cent  Dig.  I  783.] 

4.  LnitTATiow  or  Actions  €=3l70— Right  to- 
Rklim^Damaqb  to  Pbopertt. 

The  fact  that  an  abutting  owner  permitted 
an  action  againat  a  dty  for  damages  from  the 
rqarading  of  a  street  to  be  barred  by  the  two 
years'  statute  of  limitations  did  not  entitle  him 
to  mandamas  to  compel  the  city  to  institute  con- 
demnation proceedings  to  assess  and  pay  his 
daaages. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  Cent  Dig.  S  856;   Dec.  Dig.  «=>170.] 

6.  EiuNBRT  Domain  «s»177  —  Ohangb  of 
GaADE— Pbockeding — Pabtieb  Defendant. 
In  a  proceeding  to  change  the  grade  of  a 
street,  it  is  not  incumbent  upon  a  city  to  insti- 
tute condemnation  proceedings  against  any  oth- 
ers than  those  whom  it  believes  will  be  damaged, 
as  the  law  affords  an  owner  claiming  to  be  dam- 
aged opportunity  to  protect  himself  by  interven- 
tion. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  478,  480,  481,  488,  485; 
Dec.  Dig.  «=»177.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Proceedings  in  mandamus  by  the  State  of 
Wasblngton,  on  the  relation  of  Georgia  B. 
Wbltten,  against  the  City  of  Spokane  and 
others.  Demurrer  to  application  sustained 
and  relator  appeals.    Affirmed. 

R.  L.  Edmlston  of  Spokane,  for  appellant. 
H.  M.  Stepbens,  Ernest  E.  Sargeant  and 
Dal*  D.  Drain,  all  of  Spokane,  for  respond- 

Oltl. 


MORRIS,  O.  J.  Proceedings  In  mandamus 
to  compel  tbe  dty,  through  Its  officials,  to 
institute  condemnation  proceedbigs,  and  as- 
sess and  pay  damages  clatmed  to  hare  been 
suffered  by  relator's  property  by  reason  of  a 


regrade  of  the  street  In  front  thereof,  during 
the  summer  of  1911.  A  demurrer  was  sus^ 
talned  to  the  application  for  the  writ,  and 
relator  appeals. 

[1]  The  claim  for  damages  here  sought  to 
be  enforced  is  of  the  same  character  as  tboae 
attempted  to  be  set  up  In  Spokane  t.  On- 
stine,  86  Wash.  4,  149  Paa  1,  In  which  sev- 
eral of  tbe  appellants,  who  were  not  made 
parties  to  the  original  condemnation  suit, 
sought  to  offset  damages  at  the  hearing  up- 
on the  assessment  roll  against  the  amount 
assessed  against  thetr  property  by  the  emi- 
nent domain  commission.  This  right  was 
denied  for  tbe  reason  that  the  only  question 
that  could  then  be  tried  was  whether  there 
was  an  equitable  and  ratable  assessment  up- 
on tbe  property  benefited,  it  being  further 
stated  that  neither,  the  court  nor  the  emi- 
nent doniala  commission  had  any  power  to 
take  into  consideration  any  damages  the 
property  might  have  sustained  by  reason  of 
the  change  of  grade.  It  was  also  there  said 
that  the  appellant  should  have  commenced 
action  against  tbe  city  to  recover  the  dam- 
ages claimed  to  have  been  sustained  by  theiu 
or  have  intervened  In  the  eminent  domain 
proceedings.  That  a  property  owner  has  an 
adequate  remedy  at  law  against  a  munici- 
pality seeking  to  damage  property  without 
Instituting  statutory  condemnation  proceed- 
ings is  too  clear  for  argument.  Such  right 
1b  recognized  in  Spokane  v.  Onstine  supra; 
Kincaid  V.  Seattle,  74  Wash.  617,  134  Pac. 
604,  133  Pac.  820 ;  and  Thorberg  v.  Hoquiam, 
77  Wash.  679,  138  Pac  304.  In  the  latter 
case,  speaking  with  reference  to  damages 
for  change  of  grade,  it  was  said,  "Plain- 
tiffs' only  remedy  in  this  case  Is  to  recover 
damages,"  and  the  rule  of  the  Kincaid  Case 
was  recognized  to  the  effect  that,  where  there 
had  been  a  taking  and  the  public  function 
had  been  exercised,  the  only  remedy  of  tbe 
property  owner  was  to  take  compensation. 
The  city,  having  proceeded  to  damage  relat- 
or's property  without  instituting  condemna- 
tion proceedings  as  against  her,  she  bad  a 
Clear  right  to  an  action  for  any  damages 
sustained  by  reason  of  the  city's  action. 
This  right  was  again  recognized  in  tbe  late 
case  of  Domrese  v.  Roslyn,  88  Wash.  106, 
154  Pac.  140. 

[2]  Having  a  plain,  speedy,  and  adequate 
remedy  at  law,  this  proceeding  cannot  be 
maintained,  for  it  is  a  well-established  rule 
that  mandamus  will  not  lie  where  there  is 
an  adequate  remedy  at  law.  State  ex  rel. 
Brunn  v.  State  Board,  etc.,  61  Wash.  62.3, 
112  Pac.  746. 

[3, 4]  This  action  was  not  commenced  until 
October  4,  1915,  which,  aa  will  be  seen  by  a 
reference  to  the  Onstine  Case,  was  more  than 
two  years  after  the  doing  of  the  work  and 
the  resulting  damages.  Such  delay  Is  fatal 
to  the  right  of  action.  The  two-year  statute 
of  limitations  applies  to  actions  for  damage 
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to  abutting  property  resTiltliig  from  a  change 
of  grade.  Xtenney  v.  Everett,  46  Wash.  342, 
89  Pac.  934,  123  Am.  St.  Rep.  934.  The  fact 
that  relator  has  slept  upon  her  rights,  and 
permitted  the  period  to  lapse  In  which  she 
could  have  brought  an  action  for  damages, 
thus  depriving  herself  of  a  legal  right,  does 
not  protect  her  in  seeking  to  make  use  of 
mandamus  to  obtain  the  same  reillef  for 
which,  had  she  proceeded  in  time,  her  right 
in  law  would  have  been  ample. 

[5]  Relator's  position  seems  to  be  that  In- 
asmuch as  the  city,  in  instituting  condemna- 
tion proceedings,  is  acting  in  its  sovereign 
capacity,  that  no  cause  of  action  rests  in  the 
proper^  owner,  even  though  as  to  him  the 
proceeding  Is  without  notice.  The  mere  fact 
that  the  city  in  a  condemnation  proceeding 
acts  in  Its  sovereign  capacity  does  not  dif- 
ferentiate it  from  an  Individual  who,  without 
right,  damages  another's  property,  and  when 
the  city  elects  so  to  proceed  it  can  be 
made  to  answer  for  the  damages  done  In  a 
direct  action  by  the  property  owner.  In 
seeking  to  change  the  grade  of  its  streets, 
it  is  not  Incumbent  upon  the  city  to  institute 
proceedings  against  any  other  than  those 
it  believes  will  be  damaged.  If  any  property 
owner,  as  was  said  in  the  Kincaid  Case,  as- 
serts a  contrary  belief,  the  law  affords  him 
ample  opportunity  to  protect  himself,  either 
by  intervention  in  the  original  proceedings, 
or  by  a  separate  action  for  damages  in  his 
own  behalf. 

The  Judgment  Is  affirmed. 

BAUSMAN,  MAIN,  PARKER,  and  FtJL- 
LERTON,  JJ.,  concur. 


ANKENT  T.  CITX  OF  SPOKANE. 
(No.  1.3056.) 

(Supreme  Ciourt  of  Washington.    Aug.  21, 1916.) 

1.  Municipal  CSobpokations  €=>419— "Local 
Impbovemknt"— Constitutional  anu  Stat- 
utory Pbovisions— Pebuanbnct— Electrio- 
ITT  foe  LroHTiNQ  Plant. 
Laws  1911,  p.  442,  as  amended  by  Laws 
1913,  p.  409,  providinK  that,  on  petition  signed 
by  the  owners  of  two-thirds  of  the  linear  front- 
age and  two-thirds  of  the  area  of  the  improve- 
ment district,  a  city  may  order  the  construction 
of  a  street-lighting  system,  together  with  the  cost 
of  farnishiDg  electrical  energy  thereto,  and  levy 
and  collect  special  assessments  to  pay  the  whole 
or  any  part  of  the  cost  thereof,  does  not  Ylolate 
(jonst.  art.  7,  §  9,  providing  that  the  Legislature 
may  vest  the  corporate  authorities  of  cities  with 
power  to  make  local  improvements  by  special  as- 
sessments, on  the  ground  that  the  furnishing  of 
electrical  energy  for  the  system  is  not  a  local 
improvement,  since  the .  lamp  posts,  conduits, 
wires,  and  lamps,  are  of  themselves  no  benefit  to 
abutting  owners  without  the  electric  current  nec- 
essary to  operate  the  system,  and  since  a  "local 
improvement,"  to  be  chargeable  upon  private 
property,  while  required  to  be  such  as  a  munici- 
pabty  would  be  justified  in  constructing  and 
maintaining  by  general  taxation,  and  such  as  to 
confer  a  special  benefit  upon  the  property  sought 
to  be  specially  charged  with  its  creation  and 


maintenance,  need  not  possess  the  dement  of 
permanency. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  ^=9419. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Local  Improvement] 

2.  Municipal  Oobporations  ^=>419— Public 

IMPBOVBMENT  —  LiQHTINO  STSTElt  —  ObSA- 
MENTAL  FEA»UBES. 

Under  such  statute,  the  character  of  the 
lighting  plant  which  may  be  installed  rested 
largely  in  the  discretion  of  the  municipal  officers. 
and  was  not  abased  by  a  system  of  undergronnd 
conduits  carrying  wires  to  the  several  lamp  posts 
which  were  of  cast  iron  fastened  to  a  concrete 
post  carrying  at  the  top  a  lamp  of  the  type 
known  as  the  "inverted  ornamental  luminous  arc 
lamp,"  and  doing  away  with  overhead  wires 
with  their  accompanying  wooden  poles,  since  the 
posts,  though  designed  for  ornament,  did  not  ao 
far  depart  from  ordinary  construction  as  to  war- 
rant the  court  in  saying  as  a  matter  of  law  that 
the  proDortional  part  of  the  cost  which  the  city 
assessed  for  the  property  benefited  was  in  excess 
of  its  legitimate  powers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Orporations,  Dec.  Dig,  4=»419.] 

3.  Municipal  Cobpobations  «=»419— Public 

IMPBOVEMENT— LlOHTINO  STSTEM— ABUSE  Or 
DiSCBETION— R*MEDT. 

The  remedy  for  the  council's  abuse  of  its  dis- 
cretion by  attempting  to  levy  special  assessments 
to  meet  the  cost  of  ornamental  features  of  a 
lighting  system  would  be  to  allow  assessments 
only  up  to  the  value  of  a  proper  system. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  «=9419.] 

Department  2.  Appeal  from  Superior 
(Dourt,  Spokane  County ;  Bruce  Blake,  Judge. 

Oblections  by  Mary  Ridpath  Ankeny,  as 
executrix  of  the  estate  of  W.  M.  Ridpath, 
deceased,  to  the  assessment  roll  in  a  local  im- 
provement proceeding  by  the  dty  of  Spokane. 
From  a  Judgment  of  the  superior  court  on  her 
appeal,  overruling  her  objections  to  the  roll, 
and  confirming  it,  she  appeals.    Affirmed. 

D.  W.  Henley  and  James  M.  Geraghty,  both 
of  Spokane,  for  appellant.  H.  M.  Stephens, 
Ernest  Sargeant,  and  Dale  D.  Drain,  all  ol 
Spokane,  for  respondent 

FULLERTON,  J.  SeeUon  6  of  chapter  98 
of  the  Laws  of  1911,  relating  to  local  im- 
provements in  cities  and  towns,  as  amended 
by  chapter  131  of  the  Laws  of  1913  (omitUng 
parts  not  essential  to  the  qnestioos  in  con- 
troversy here),  reads  as  follows: 

"Sec.  6.  Whenever  the  public  interest  or  con- 
venience may  require,  the  council,  or  other  legis- 
lative authority  of  any  such  city  or  town,  is 
hereby  authorized  to  order  the  whole  or  any  part 
of  the  streets  •  ♦  •  within  •  •  •  gnch 
city  or  town  to  be  •  •  *  improved,  and  to 
order  •  *  •  street  lighting  systems,  togethw 
with  the  cost,  and  expense  of  furnishing  electri- 
cal energy  to  said  street  lighting  systems,  •  •  • 
to  be  constructed,  ♦  ♦  •  therein,  •  •  • 
and  to  levy  and  collect  special  assessments  to 
pay  the  whole  or  any  part  of  the  cost  and  ex- 
pense of  any  such  improvement  •  •  •  Any 
local  improvement  payable,  in  wlxde  or  in  part 
by  special  assessments,  which  shall  indaae  a 
charge  for  the  cost  and  expense  of  furnishing 
electrical  energy  to  any  system  of  street  lighting 
shall  be  initiated  only  upon  petition  signed  by 
the  owners  of  two-thirds  of  the  lineal  frontage 
i  upon  the  improvement  to  be  made  and  two-thirds 
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of  the  area  within  the  limits  of  the  proposed 
impioTement  district." 

Acting  under  and  In  ptirsuance  of  this  sec- 
tion of  the  statute,  and  In  pursuance  of  a  pe- 
tition of  the  requisite  number  of  property 
owners,  the  legislative  authority  of  the  city 
of  Spokane  passed  an  ordinance  ordering  the 
Improvement  of  a  part  of  the  First  avenue 
In  that  city,  "by  inBtalllng,  operating,  and 
maintaining  for  a  period  of  ten  years  after 
installation,  an  ornamental  street  lighting 
system  therein,"  according  to  spedflcations 
ad<q;>ted  by  tb0  ordinance.  The  ordinance 
provided  that  the  cost  of  installing,  operating, 
and  maintaining  the  system  for  the  time 
specified,  in<duding  all  the  necessary  and  In- 
cidental expenses,  should  be  borne  by  and  as- 
sessed against  the  property  included  within 
the  district  therein  created,  except  25  per 
centum  of  the  cost,  which  it  was  provided 
should  be  borne  by  the  city  from  its  general 
fund.  Subsequently  a  contract  was  let  for 
the  Gonstmctlon  and  maintenance  of  the  sys- 
tem. The  contract  price  was  for  a  lump  sum 
of  $06,429,  payable  In  10  equal  annual  In- 
stallments, without  interest,  save  on  deferred 
payments.  While  the  contract  covered  three 
distinct  and  several  items,  namely,  the  con- 
struction of  the  lighting  plant  proper,  the 
maintenance  of  the  plant  for  a  period  of  10 
years,  and  the  supplying  of  it  with  electrical 
energy  for  the  same  period,  the  cost  of  the 
individual  Items  is  not  set  forth  therein. 
^Dielr  relative  proportions  to  the  whole  can 
be  gathered,  however,  from  the  preliminary 
estimates  of  the  city  engineer.  That  officer 
estimated  the  total  cost  of  the  three  Items 
mentioned  at  $63,624,  allowing  for  the  first 
item  $17,600,  for  the  second  $10,824,  and  for 
the  third  $35,200;  thus  showing  that  the 
cost  of  furnishing  the  electrical  energy  for 
the  10-year  period  exceeds  the  cost  of  the 
plant  plus  the  cost  of  its  maintenance  for  a 
like  period. 

One  "W.  M.  Bldpath  owned  property  situat- 
ed in  the  improvement  district,  and  on  the 
initiation  of  the  improvement  proceedings  fil- 
ed a  protest  against  the  same.  Between  the 
initiation  of  the  proceedings  and  the  return 
of  the  assessment  roll  Bldpath  died,  and  his 
widow,  the  appellant  In  the  present  proceed- 
ing, was  appointed  administratrix  of  Itis  es- 
tate. .  As  snch  administratrix  She  filed 
objections  to  the  assessment  roll,  which  were 
disallowed  by  the  city,  and  the  roll  confirmed. 
She  appealed  tfaereftom  to  the  Euperl<Hr  court 
of  Spotoine  county,  when  again  her  objec- 
tions were  overruled,  and  a  Judgment  entered 
confirming  the  roll  in  all  respects.  From  the 
last-mentioned  Judgment  she  appeals  to  this 
court. 

[1]  The  appellant  makes  no  question  as 
to  the  regularity  of  the  proceedings,  nor  does 
she  question  the  sufficiency  of  the  statutory 
grant  of  authority  to  the  city  to  create  the 
improvement,  apart  from  the  constitutional 
power  In  the  Legislature  to  make  the  grant. 
Her  principal  contention  is  that  the  statute 


itself  Is  unconstitutional,  because  not  within 
the  grant  of  power  conferred  by  section  9 
of  article  7  of  the  Constitution,  which  pro- 
vides that  "the  Legislature  may  vest  the  cor- 
porate authorities  of  cities,  towns,  and  vil- 
lages with  power  to  make  local  Improvements 
by  special  assessment,  or  by  special  taxation 
of  proi)erty  benefited";  the  precise  conten- 
tion being  that  the  furnishing  of  electrical 
energy  for  street  lighting  purposes  is  not  a 
"local  improvement,"  witliin  the  meaning  of 
that  term  as  used  in  the  Constitution.  Cer- 
tain minor  contentions  will  be  stated  later. 

All  of  the  authorities  agree  tbat  a 
local  Improvement,  to  be  chargeable  upon 
private  property  as  such,  must  possess  at 
least  two  essential  elements:  (1)  The  Im- 
provement must  be  of  a  public  nature,  as 
contradistinguished  from  one  purely  private, 
that  is,  it  must  be  an  improvement  of  such 
a  nature  as  the  municipality  would  be  Jus- 
tifled  in  ctmstmcting  and  maintaining  by 
general  taxation;  and  (2)  it  must  ctsater  a 
special  benefit  on  the  proi)erty  sought  to  be 
specially  charged  with  its  creation  and 
maintenance,  over  and  above  that  conferred 
generally  upon  property  within  the  munici- 
pality. To  these  some  of  the  courts  have 
added  a  third  element,  namely,  that  of  per- 
manency, denying  the  power  of  local  assess- 
ment in  those  instances  where  the  improve- 
ment is  of  an  evanescent  nature  or  type.  It 
is  on  this  principle  the  appellant  bases  her 
contention  that  the  statute  authorizing  a 
local  assessment  for  the  cost  of  furnishing 
electrical  energy  to  a  street  lighting  plant  is 
unconstitutional.  She  argues  that  the  phrase 
"local  improvement"  necessarily  presupposes 
permanent  physical  addition  to  the  streets, 
and  that  electrical  energy  is  not  a  permanent 
physical  addition,  but  is  of  an  evanescent 
nature,  vanishing  as  soon  as  the  mechanical 
operation  which  creates  It  ceases. 

The  idea  that  permanency  of  the  improve- 
ment is  an  essential  to  the  charging  of  the 
expense  thereof  as  a  local  improvement  to 
property  benefited  is  peculiarly  the  doctrine 
of  the  courts  of  Illinois.  A  case  frequently 
cited  is  City  of  Chicago  v.  Blair,  149  111.  310, 
36  N.  E.  829,  24  L.  R.  A.  412,  where  it  was 
held  that  the  sprinkling  of  streets  is  not  a  lo- 
cal improvement,  subject  to  be  made  a  charge 
upon  abutting  or  adjacent  property.  The 
power  to  sprinkle  the  street  at  the  expense 
of  the  general  taxpayer  was  not  denied,  but 
it  was  held  that  such  work  was  not  of  a 
character  that  the  cost  of  the  same  could  be 
charged  to  the  abutting  property  as  a  local 
Improvement.  In  the  course  of  the  opinion 
it  was  said: 

"A  local  improvement,  within  the  meaning  of 
the  statute,  is  a  public  improvement  which,  by 
reason  of  its  being  confiDCd  to  a  locality,  enhanc- 
es the  value  of  adjacent  property,  as  distinguish- 
ed from  benefits  diffased  by  it  throagbout  the 
municipality.  The  only  basis  upon  which  either 
special  assessment  or  special  taxation  can  be 
sustained  is  that  fr^m  the  proposed  local  im- 
provement the  property  subjected  to  the  tax  or 
asseesment  wlU  be  enhanced  In  value  to  the  ex- 
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tent  of  the  burthen  imposed.  *  *  *  If,  there- 
fore, from  an  inspection  of  the  ordinance  autiior- 
izinK  the  making  of  the  improTement,  it  appears 
from  the  nature  of  the  work  proposed  that  the 
market  valae  of  abutting  or  adjacent  property 
would  not  be  increased  thereby,  as  a  matter  of 
law  it  would  not  be  a  local  improvement,  within 
the  meaning  of  the  statute,  and  no  declaration 
of  the  corporate  authorities  could  make  it  so. 

•  ♦  •  But  the  term  'local  improvement,'  prior 
to  the  adoption  of  the  Constitution  and  passage 
of  the  act  in  question,  had,  by  common  usage,  a 
well-defined  meaning,  and  it  will  be  presumed 
to  have  been  employed  in  the  sense  thus  attrib- 
uted to  it.  It  was  nndexatood,  as  applied  to  a 
street,  as  signifying  the  improvement  of  the 
street,  as  such,  and  for  the  purposes  for  which 
it  was  designed,  made  in  a  particular  locality, 
by  reason  of  which  the  real  property  abxitting  or 
adjacent  was  specially  benefited  in  its  market 
value.  •  •  •  Further  citation  will  be  unnec- 
essary. Used,  as  it  is,  in  connection  with  special 
assessments,  which  are  necessarily  based  upon 
the  idea  of  equivalent  benefits  to  the  property 
owner,  the  idea  of  permanency  in  the  improve- 
ment is  necessarily  involved ;  that  is,  the  benefit 
must  flow  from  the  actual  or  presumptive  better- 
ment of  the  street,  and  must  be  of  such  character 
as  to  enhance  the  market  value  of  the  property. 

*  *  *  It  cannot,  we  think,  in  any  just  sense, 
be  said  that  street  sprinkling  is  an  improvement, 
within  the  contemplation  of  article  9  of  the 
Cities  and  Villages  Act.  In  the  nature  of  thing^, 
Uie  sprinkling  is  only  useful  while  the  work  ia 
continued.  In  a  few  hours  the  beneficial  effects 
nre  gone,  and  the  property  is  worth  no  more 
than  before  the  street  was  sprinkled." 

The  same  principle  was  announced  In  Kan- 
sas City  T.  O'Connor,  82  Mo.  App.  665,  in 
New  York  Ufe  Insurance  Co.  v.  Prest  (0.  0.) 
71  Fed.  815,  and  in  Stevens  v.  City  of  Port 
Huron,  149  Mich.  6.36^  113  N.  W.  291,  12  Ann. 
Gas.  603,  Ukewise  street  sprinkling  cases. 

In  State  v,  Rels,  38  Minn.  371,  38  N.  W, 
97,  also  a  street  sprinkling  case,  ft  different 
view  of  the  question  was  taken.  In  the 
opinion  Is  the  following: 

"The  relator's  main  contention^  however,  is 
thot  street  sprinkling  is  not  an  'improvement,' 
within  the  meaning  of  this  section  of  the  Consti- 
tution, because  it  lacks  the  element  of  perma- 
nence; that  its  results  are  transient;  that,  to 
coustitute  an  improvement,  there  must  be  some 
work  or  structure,  such  as  a  pavement,  sidewalk, 
or  the  like,  that  will  remain  after  the  labor  is 
performed,  and  permanently  enhance  the  value 
of  the  property.  But,  if  permanence  or  dura- 
bility is  to  be  the  test,  bow  long  must  the  benefi- 
cial results  last  in  order  to  constitute  an  im- 
provement? It  certainly  will  not  be  daimed 
that  the  worit  mast  be  eternal  in  duration,  or  im- 
perishable in  character.  We  are  unable  to  see 
any  difference  in  principle  between  the  work  of 
street  sprinkling,  the  results  of  which,  unless  re- 
peated, last  but  a  day,  and  the  construction  of  a 
block  pavement  or  wooden  sidewalk,  which  wears 
out  or  decays,  and  has  to  be  rebuilt,  every  fefw 
years.  When  a  pavement  or  sidewalk  has  worn 
out,  the  future  value  of  the  property  is  not  en- 
hanced by  it,  any  more  than  it  is  by  street 
sprinkling  when  that  ceases.  Neither  do  we  see 
that  it  makes  any  difference  whether  the  sub- 
stance applied  to  the  surface  of  the  street  is 
wood,  which  has  to  be  renewed  every  few  years, 
or  water,  which  has  to  be  applied  daily.  Each 
benefits  the  adjacent  property  as  long  as  it  lasts, 
and  no  longer.  It  is,  not  the  agency  used,  or  its 
comparative  durability,  but  the  result  accom- 
plished, which  must  determine  whether  a  work  is 
an  improvement  in  the  sense  in  which  that  word 
is  here  used.  The  enly  eteential  elements  of  a 
'local  improvement'  arc  those  which  the  term  it- 


self implies,  via.,  tliat  It  shall  beaefit  the  proper- 
ty on  which  the  cost  is  assessed  in  a  manner 
local  in  its  nature,  and  not  enjoyed  by  property 
generally  in  the  city.  If  it  does  this,  rendering 
the  property  more  attractive  and  comfortabis, 
and  hence  more  valuable  for  use,  then  it  is  an 
improvement.  That  the  regular  and  systeoaatic 
sprinkling  of  a  street  has  this  effect  upon  the 
property  fronting  on  it  is  a  matter  of  common 
knowledge.  This  construction  is  fully  warranted 
by  tlie  definitions  of  the  word  'improvement*  giv- 
en by  lexicographers.  It  has  been  defined  as 
'that  by  which  the  value  of  anytlking  is  increased, 
its  excellence  enhanced,  or  the  like,'  or  'an 
amelioration  of  the  condition  of  property  affect- 
ed by  the  expenditore  of  labor  or  money.  Cor  the 
purpose  of  rendering  it  useful  for  other  parposes 
than  those  for  which  it  was  originally  xiB&i,  or 
more  useful  for  the  same  purposes.* 

The  view  taken  by  the  Minnesota  case  was 
followed  in  Sears  v.  Boston,  173  Mass.  71, 
63  N.  E.  138,  43  L.  R.  A.  834.  In  that  case 
it  was  said: 

"It  is  a  grave  question  whether  the  benefit 
that  comes  to  abutting  property  from  the  water- 
ing of  the  street  in  front  of  it  is  such  an  im- 
provement to  the  property  tiuLt  it  can  be  made 
the  subject  of  an  assessment  upon  it.  Ttiere 
must  be  a  real,  substantial  enhancement  of  value 
growing  out  of  a  public  work  to  warrant  an  as- 
sessment of  special  taxes  upon  particular  estates 
on  acconnt  of  it.  The  watering  of  streets  pro- 
duces only  transitory  effecto,,  ai^  makes  no  pei^ 
manent  change  in  the  condition  of  the  property. 
It  greatly  promotes  the  health  and  comfort  of 
the  people  generally,  who  use  the  streets  from 
time  to  time,  but  its  greatest  benefit  ia  to  the 
abutting  estates  as  places  for  residence  or  the 
transaction  of  business.  Indeed,  so  much  more 
Important  to  the  occupants  than  to  the  general 
public  hove  been  the  benefits  from  watering 
streets  that  until  late^  the  expense  of  the  work 
in  this  commonwealth  has  usually  been  borne  by 
the  abutters,  who  have  procured  the  watering  to 
be  done  by  private  contractors.  If  a  special  ben- 
efit, accruing  from  day  to  day,  which  very  ma- 
teriaUy  increases  the  rental  vaioe  of  real  estate 
by  reason  of  the  proximity  of  the  property  to  tite 
place  where  the  beneficial  work  is  done,  can  be 
treated  as  an  improvement  within,  the  reason  of 
the  rale  which  permits  epedal  assessmenta,  then 
such  assessments  may  be  made  to  pay  tlie  ex- 
pense of  watering  streets.  With  some  hesita- 
tion, we  hold  that  there  is  an  improvement  of 
private  property,  when  this  work  is  done  by  a 
city  regularly  from  day  to  day,  which  may  war- 
rant an  assessment  upon  the  abutters." 

But  whatever  doubts  may  tlien  have  exist- 
ed in  the  mind  of  Hie  court  the  principle  has 
become  settled  law  in  Massadiusetts.  Sears 
r.  Street  Commiasioners,  173  Mass.  360,  53 
N.  E.  878 ;  PhllUpa  Academy  v.  Andover,  175 
Mass.  118,  56  N.  B.  841,  48  U  B.  A.  550; 
Staric  T.  Boston,  180  Utm.  298,  63  N.  B.  375; 
Hodgdon  t.  Haverhill,  193  Mass.  327.  79  N. 
B.  818,  To  the  same  effect  Is  Olty  of  Kos- 
well  y.  Bateman,  20  N.  M.  77,  14«  Pac.  990, 
although  tbe  court  does  BOt  apedally  discuss 
tlie  idea  of  penaanency  of  the  ImproTement 
as  affecting  the  power. 

In  Belnken  v.  Faehrlng,  130  Ind.  382,  30 
N.  B.  414.  15  Ii,  B.  A.  624,  30  Am.  St  Bep. 
247,  it  was  held  that  tbe  coat  of  sweeping 
the  streets  could  be  made  a  charge  on  tbe 
abutting  property  as  a  local  ImproTement. 
In  tbe  opinion  It  is  aaJd : 

"It  is  matter  of  eonUaoa  «ibs«rvatlon,  of  which 
we  must  take  notict,  that  property  located  upon 
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veli-iBproTad  itreets,  kept  dean,  U  more  de- 
sirable than  property  on  nBimnroved  rtreets; 
where  mud  and  filth  are  permitted  to  accumulate 
and  obstruct  their  use.  It  is  safe  to  assert,  we 
think,  tiiat  keeping  a  street  clean  adds  to  the 
rental,  if  not  to  the  permanent,  value  of  property 
located  thereon;  and  for  tins  reason,  among 
others,  the  abutting  property  owner  has  a  special 
interest  in  such  cleaning  not  enjoyed  by  the  gen- 
eral community.  For  the  reason  that  the  public 
in  general  has  an  interest  in  keeping  the  streets 
free  from  filth,  the  dty  may,  in  exercising  the 
police  power  conferred  upon  it  by  the  state,  or- 
der them  swept,  and  for  the  further  reason  that 
the  abiittiog  property  owner  derives  a  benefit 
from  such  sweeping  not  enjoyed  by  the  general 
public  he  may  be  required,  by  assessments,  to 
pay  the  expenses  incident  to  snch  sweeping.  It 
foUowB  from  what  we  have  said  that  the  ajssess- 
ments  provided  for  by  the  act  under  considera- 
tion do  not  amount  to  a  taking  of  private  prop- 
erty without  compensation  and  without  due  pro- 
cess of  law.  Assessments  of  the  kind  we  are 
now  considering  are  made  upon  the  principle 
that  the  person  assessed  is  benefited  in  the  in- 
creased value  of  his  property,  either  rental  or 
permanent,  over  and  obove  the  benefits  received 
by  the  public  in  a  sum  equal  to  the  amount  he 
is  required  to  pay.  It  is  upon  this  theory  alone 
that  they  can  bo  sustained." 

In  none  ot  our  own  cases  have  we  been 
called  upon  to  ■meet  the  question.  The  near- 
est approach  to  it,  perhaps,  is  the  case  of 
Noitbem  Pac  B.  Co.  ▼.  Adams  County,  78 
Wash.  63,  188  Paa  807.  61  L.  R  A,  (N.  S.) 
274,  where  we  held  constitutional  the  statute 
imposing  upon  abutting  property  the  duty  of 
destroying  noxious  weeds  growing  upon  the 
public  highways.  The  case  was  rested  upon 
the  police  power.  This  language,  however, 
was  nsed  in  the  opinion: 

"Their  (th«  noxious  weeds]  destruction  is  a 
benefit  prucipaily  to  the  property  owners,  be- 
caiu.'},  if  tlte  property  owners  are  required  to  de- 
stroy the  noxious  weeds  upon  their  lands,  and 
such  weeds  are  permitted  to  grow  in  the  high- 
ways, the  destruction  of  the  weeds  upon  their 
lands  is  of  no  practical  benefit.  It  is  necessary 
that  the  weeds  upon  the  highways  be  destroyed, 
as  well  as  those  upon  the  adjoining  lands.  It  is 
reasonable,  we  think,  tliat  the  owners  of  lands 
may  be  required  to  destroy  noxious  weeds  to  the 
center  of  the  highways  abutting  thereon  as  a 
special  benefit  to  their  own  lands." 

In  Smith  V.  Seattle,  25  Wash.  300,  85  Pac. 
(02,  we  quoted  with  approval  the  definition 
of  a  local  improvement  found  In  the  case  of 
State  T.  Rels,  supra.  We  also  quoted  with 
approval  from  Cooley  on  Taxation,  to  the 
effect  that  the  maintenance  of  water  mains 
"and  the  supplying  of  water  are  necessarily 
a  contlnning  ex];>ense,  and  for  these  reasons 
the  assessment  of  the  cost  upon  adjacent 
property  is  within  the  general  principle  of 
local  assessments."  Neither  of  these  cases 
called  for  a  determination  of  the  question 
whether  permanency  is  an  essential  to  a 
local  Improvement,  bnt  it  Is. Inferable  from 
the  reasons  given  to  sustain  the  rulings 
made  that  the  court  was  inclined  to  the  doc- 
trine of  the  eoort  of  Minnesota  rather  than 
that  of  the  court  of  Illinois. 

All  of  the  cases  where  the  question  has 
been  raised  seem  to  agree  that  the  expense 
of  erecting  the  lamp  posts,  the  conduits  for 


the  wires,  and  the  cost  of  the  wires  and 
lamps  necessary  for  an  electric  street  light- 
ing system,  may  be  charged  to  the  property 
benefited  as  a  local  Improvement.  No  case 
has  been  called  to  onr  attention,  however, 
wliere  it  has  been  determined  that  the  elec- 
tric energy  necessacy  to  light  the  plant  may 
be  treated  as  a  part  of  the  plant  and  the 
cost  thereof  charged  to  the  property  benefited 
as  a  local  improvement. 

Following  the  rule  of  the  courts  which  do 
not  require  permanency  as  an  essential  ele- 
ment of  a  local  improvement,  we  see  no  rea- 
son why  It  may  not  be  so  charged.  It  is 
from  the  electric  current  that  the  light  is 
derived,  and  it  Is  the  light  that  furnishes  the 
entire  benefit  to  the  property.  The  lamp 
posts,  the  conduits,  wires,  and  lamps,  are 
but  the  means  of  carrying  the  current  and 
dilfusing  the  light  at  the  proper  places.  Of 
themselves  they  are  of  no  benefit  to  property 
abutting  upon  the  streets  in  which  they  are 
constmcted.  On  the  contrary,  standing 
alone,  they  would  be  obstructions  in  the 
streets,  narrowing  and  hindering  its  use  as 
such,  of  no  possible  benefit  to  the  public  at 
large,  and  rendering  abutting  property  of 
less  rather  than  of  greater  value.  No  rule  of 
law  would  justify  their  erection  and  main- 
tenance in  a  street,  were  they  not  tl>e  neces- 
sary means  to  a  desired  end.  It  is  difficult 
to  understand,  therefore,  why  the  cost  of  this 
mechanical  part  of  the  Improvement  can  be 
charged  to  abutting  property  specially  bene- 
fited by  the  lighting  of  the  street,  while  the 
cost  ot  the  electric  energy,  without  which 
there  can  be  no  completed  improvement,  can- 
not be  so  charged.  We  think  there  is  no 
room  for  such  a  distinction,  that  the  mechan- 
ical contrivances  and  the  electrical  energy 
are  but  parts  of  a  complete  whole,  and  that 
it  is  the  whole,  and  not  one  of  the  parts,  that 
confers  the  benefits.  As  such  it  seems  to  ns 
clear  that  the  cost  of  the  whole  may  be  charg- 
ed as  a  local  improvement  In  so  far  as  private 
property  is  benefited  thereby. 

Bat  it  is  said  there  is  a  difference  between 
the  construction  of  a  local  improvement  and 
its  operation,  that  while  the  one  may  be  of 
such  a  local  benefit  as  to  justify  a  local  as- 
sessment for  its  cost,  the  cost  of  operation 
cannot  be  so  charged,  because  that  is  a  gen- 
eral municipal  duty  rather  than  the  dnty  of 
any  particular  locality.  But  we  can  conceive 
of  no  reason  for  this  distinction.  There  are, 
of  course,  many  public  improvements,  from 
which  private  property  receives  an  incidental 
advantage,  which  are  held  to  jnstify  only 
g«ieral  taxation.  The  mle  has  been  especial- 
ly applied  to  public  thoronghfares  which  have 
been  improved  at  the  expense  of  local  prop- 
erty, and  which  have  by  use  become  out  of 
repair;  it  being  held  that  the  local  property 
could  not  be  cjtarged  with  the  cost  of  keeping 
tlie  street  in  repair.  But  the  improvement 
of  a  street  usually  causes  an  increase  of  trav- 
el thereon  by  the  general  public,  and  conse- 
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quently  an  increase  of  wear  over  normal  con- 
ditions. It  is  not  Just  that  the  abutting  proi>- 
erty  owners  sboold  be  charged  with  the  ex- 
pense caused  by  this  Increaw  of  travel,  and 
the  courts  gmerally  hold  that  the  burden 
cannot  be  placed  on  them.  But  the  situation 
with  reference  to  an  electric  lighting  sys- 
tem is  In  no  way  analogous.  The  system 
may  have  a  local  situs,  benefiting  only  that 
part  of  the  dty  wherein  It  Is  situated.  It  is 
of  such  a  nature  tliat  increased  use  of  the 
street  by  the  public  does  not  impair  its  ef- 
ficiency, or  add  to  the  cost  of  Its  mainte- 
nance or  operation.  When,  therefore,  the  sys- 
tem does  not  extend  over  the  city  at  large, 
but  is  confined  to  a  part  of  the  city  only.  It 
is  manifest  that  it  may  be  almost  wholly  of 
local  benefit,  rendering  it  unjust  to  the  gen- 
eral taxpayers  of  the  city  to  be  charged  with 
the  entire  cost  of  Its  maintenance  and  oper- 
ation. Such  is  the  situation  here.  This 
plant  is  local  with  relation  to  its  situs. 
While  it  may  benefit  the  city  at  large  in  some 
degree,  its  greatest  benefit  is  to  the  locality 
wherein  it  is  situated,  and  we  see  no  reason 
why  its  cost  of  opernUon,  as  well  as  the  cost 
of  construction  and  maintenance,  may  not 
t>e  charged  to  the  local  property  to  the  ex- 
tent of  the  benefits. 

[2,  3]  A  further  contention  is  that  the  as^ 
sessment  is  void  because  the  improvement 
contained  features  of  purely  ornamental  na- 
ture, thus  greatly  increasing  the  cost  of  the 
plant  and  the  consequent  assessments  beyond 
the  necessities  of  the  case.  But  the  charac- 
ter of  the  plant  which  may  be  installed  must 
rest  largely  in  the  discretion  of  the  munic- 
ipal officers  having  the  anthority  to  direct 
Its  installation.  It  may  be  that  this  discre- 
tion could  be  so  far  abused  as  to  require  the 
courts  to  hold  void  any  attempt  to  levy  a  lo- 
cal assessment  to  meet  its  cost,  Ifut  the  or- 
dinary remedy  would  be  to  allow  an  assess- 
ment up  t«  the  value  of  a  pr(%>er  jdant.  In 
the  Instant  case  we  think  that,  if  any  reme- 
dy could  be  afforded,  it  would  be'  the  latter. 
Here,  however,  the  evidence  does  not  Justify 
even  this  modification.  The  nature  of  the 
improvement  is  shown  only  in  the  plans  and 
specifications  for  the  work.  These  show  a 
system  of  underground  conduits  carrying 
wires  to  the  several  lamp  posts,  which  are  of 
cast  iron  fastened  to  a  concrete  base,  carry- 
ing at  the  top  a  lamp  of  the  type  known  as 
the  "Inverted  ornamental  luminous  arc 
lamp."  The  scheme  does  away  with  over- 
head wires,  with  their  accompanying  wooden 
poles  in  common  use.  The  system  in  its  gen- 
eral scheme  is  clearly  within  the  powers  of 
the  municipality,  and  the  posts,  which  are 
the  only  part  of  the  plant  designed  for  orna- 
ment, do  not  so  far  depart  from  ordinary 
construction  as  to  warrant  the  court  In  say- 
ing as  a  matter  of  law,  that  the  proportional 
part  of  the  cost  which  the  city  assessed  to 


the  property  benefited  was  in  excess  of  its 
legitimate  powers. 

The  Judgment  l)elow  should  be  affirmed; 
and  it  is  so  ordered. 

MOUNT,    MAIN,     PARKER,    and    HOL- 
COMB,  JJ.,  concur. 


STATB  V.  SPANGLBR.     (No.  13363.) 
(Supreme  Court  of  Washington.    Aug.  29, 1916.) 

1.  HoinCIOS   «S>157(i9— EVIDBIfCB— QUARBKLS 

— AniassiBiuTT. 
In    prosecution    for   uxorclde,    evidence   of 
Quarrel  ten  days  prior  to  oSense  is  admissible 
against  the  hnsband. 

[Ed.  Note.— For  other  cases,  see  Homicid^ 
Cent  Dig.  S  289;   Dec.  Dig.  «=»167(2).] 

2.  CBDniTAt.  Law  <8=>393(1)— Evidutcb— Ex- 
pi»T   Opinion— AnMisaiBH-rrr. 

Opinion  of  specialist  in  mental  diseases  as  to 
defendant's  sanity,  based  on  examination  prior 
to  trial,  though  without  consent  of  defendant's 
attorneys,  and  without  objection  by  defendant, 
is  admissible,  unless  the  tact  that  it  was  also 
partially  based  on  testimony  of  other  witnesses 
renders  it  incompetent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  871 ;  Dec.  Dig.  «=»393(l).1 

3.  CBnciNAi,  Law  «3»1036(1)—Appxai^Rs8- 

EBVATION   OF   EXCEPTIONS— KviOENCB. 

Objection  to  evidence  on  any  ground  not 
presented  to  the  trial  court  is  not  available  on 
appeal. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1631-1640,  2639;   Dec.  Dig. 

<S=»1036{1).] 

4.  CbIUINALLaW'<S=>484*-E}VIDENCB— EXPEBT 

Opinion— Admissibilitt. 
Opinion  of  expert  as  to  sanity  of  accused, 
based  on  testimony  of  a  few  witnesses  In  wuosc 
testimony  there  is  no  sulMtantial  conflict,  is  ad- 
missible if  it  is  not  probable  that  the  expert 
and  the  jury  understood  the  testimony  differ- 
ently. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1072;   Dec.  Dig.  «=»484.1 

5.  Criuinai.  Law  «=>354— Eviobncb— Ihsan- 
ixy- Rebuttai/— CoNnooT  or  Accused— Ad- 

lUSSIBIUTT. 

Where  one  accused  of  murder  pleaded  insan- 
ity, and  showed  in  sabstantiation  thereof  his 
prior  acts  and  conduct,  the  state  was  not  limit- 
ed to  explanation  of  such  acts,  but  could  show 
other  acts  and  conduct  tending  to  show  sanity. 
[Ed.  Note. — For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  S  760;  Dec.  Dig.  «=3354.] 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;  A.  E.  Rice,  Judge. 

J.  H.  Spangler  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  life  im- 
prisonment, and  be  appeals.    Affirmed. 

Forney  ft  Ponder,  of  CSbehalls,  for  appe- 
lant O.  D  Cunningham,  of  Centralla,  C.  A 
Studebaker  and  H.  E.  Donohoe,  both  of  Che- 
halis,  and  W.  O.  Orimm,  of  Centralla,  for  the 
State. 

MAIN,  J.  The  defendant  kUIed  his  wife  at 
Vader,  Wash.,  on  August  IS,  181S.  Thereaft- 
er an  Information  was  filed  against  him,  by 
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wblch  tie  was  charged  with  the  crime  of  mur- 
der In  the  flrst  degree.  To  the  information  a 
plea  of  not  guilty  was  entered,  and  a  special 
plea  of  mental  Irresponsibility  at  the  time 
the  offense  was  committed,  but  that  such 
mental  Irresponsibility  had  disappeared  at 
the  time  of  entering  Uie  plea.  Upon  the  Is- 
sues thus  framed  the  trial  resulted  in  a  ver- 
dict of  guilty  of  marder  in  the  flrst  degree. 
A  motion  for  a  new  trial  being  made  and 
orermled,  Jadgment  was  entered  upon  the 
verdict  The  defendant  was  sentenced  to  life 
imprisonment.  From  this  Judgment  and  sen- 
tence the  appeal  is  prosecuted. 

The  appellant  and  the  deceased  were  ma]> 
ried  about  7  years  prior  to  the  homicide. 
Some  time  after  the  marriage  trouble  be- 
tween tbem  arose,  largely,  if  not  entirely, 
due  to  the  appellant's  habits  as  to  tatoxlca- 
tion.  For  some  time  prior  to  August  13th 
they  had  been  conducting  a  sma'll  confection- 
ery business  at  the  town  of  Vader.  Some 
days  before  the  date  mentioned  the  deceased 
had  tnstitnted  an  action  for  divorce  against 
the  appellant.  From  about  the  time  when 
the. action  was  Instituted  until  the  time  of 
the  killing  the  wife  had  been  conducting  the 
confectionery  business  alone,  though  the  ap- 
pellant was  about  the  store  from  time  to 
time.  The  deceased  had  a  son  by  a  former 
marriage  who  was  a  lad  of  10  or  12  years  of 
age.  On  the  evening  of  August  13th  the  ap- 
pellant came  to  the  store  and  requested  of 
the  deceased  that  her  son  be  permitted  to 
accompany  him  to  Kelso,  where  he  was  to 
repair  an  automobile.  This  request  was  re- 
fused. He  then  left  the  store,  but  shortly 
afterwards  returned.  Upon  his  return  two 
ladles  In  addition  to  the  deceased  were  in 
the  store.  The  appellant  requested  the  de- 
ceased to  step  to  a  room  In  the  back  part  of 
the  building,  as  he  desired  to  talk  to  her. 
This  request  was  refused.  He  then  requested 
that  she  step  out  upon  the  sidewalk  in  front 
of  the  building,  and  this  was  likewise  refus- 
ed. The  two  ladles  mentioned  were  sitting 
at  an  ice  cream  table.  After  the  second  re- 
quest was  made  and  refused  the  deceased 
turned  around  preparatory  to  sitting  down  at 
the  table  at  which  the  other  two  ladles  were 
seated.  While  thus  standing  with  her  back 
toward  the  appellant,  he  drew  a  revolver 
from  his  pocket,  placed  the  muzzle  near  the 
back  of  the  deceased's  head,  and  fired.  The 
shot  caused  instant  death.  There  is  evidence 
that  during  this  day  the  appellant  had  been 
in  the  dty  of  Centralla,  and  had  been  drink- 
ing to  some  extent. 

[1]  Upon  the  trial  evidence  was  offered  by 
the  state  touching  a  quarrel  which  occurred 
between  the  husband  and  wife  about  ten  days 
prior  to  the  shooting.  It  is  claimed  this 
was  error.  The  rule  is  well  settled  that  in 
cases  of  marital  homicide  the  state  has  the 
right  to  prove  111  treatment  or  quarrels  with 
his  wife  on  the  trial  of  the  husband  fof  her 
marder.    1  Wharton,  Criminal  Evidence,  | 


43;  Sayres  v.  Commonwealth,  88  Pa.  291; 
Hall  V.  State,  31  Tex.  Cr.  R.  66S,  21  S.  W. 
368 ;  McCann  v.  People,  3  Parker,  Cr.  R.  (N. 
Y.)  272;  Parsons  v.  People,  218  lU.  286,  75 
N.  E.  808.  In  the  case  last  cited,  upon  this 
question  it  was  said: 

"It  is  contended  by  the  plaintiff  in  error  that 
the  court  erred  in  admittinK  evidence  as  to  quar- 
rels and  disagreements  between  plaintiff  in  error 
and  his  wife.  But  we  are  of  the  opinion  there 
was  no  error  in  oermitting  such  testimony  to 
be  Introdnced.  It  has  been  held  that  where  a 
husband  or  wife  is  charged  with  the  marder  of 
th^  other,  it  is  competent  to  prove  their  mutual 
conduct  towards,  and  treatment  of,  each  other, 
as  manifested  by  acts  and  words." 

[2]  Objection  is  made  to  the  testimony  of 
Dr.  D.  A.  Nlckelson,  a  specialist  in  nervous 
and  mental  diseases,  who  was  permitted  up- 
on the  trial  to  give  his  opinion  as  to  the  ap- 
pellant's sanity  at  the  time  the  offense  was 
committed,  based  upon  an  examination  made 
of  the  appellant,  and  also  upon  the  facts  as 
they  appeared  upon  the  trial  from  the  testi- 
mony of  other  witnesses.  This  witness  ex- 
amined the  appellant  while  he  was  in  Jail 
awaiting  trial,  with  the  knowledge  of  th^ 
sheriff  and  at  the  request  of  the  prosecuting 
attorney,  but  without  the  knowledge  or  con- 
sent of  the  appellant's  attorneys.  The  evi- 
dence does  not  show  the  nature  or  extent  of 
the  examination.  Neither  does  It  show  that 
the  defendant  was  unwilling  that  the  exami- 
nation take  lAace.  No  evidence  was  offered 
of  any  act  done  by  the  appellant  or  statement 
made  by  him.  In  brief,  the  evidence  only 
showed  that  the  examination  was  made,  and 
that,  based  upon  such  examination,  and  upon 
the  facts  as  they  appeared  from  the  testimony 
of  other  witnesses,  he  was  of  the  opinion  that 
the  appellant  was  sane  at  the  time  of  the 
homicide.  This  evidence  was  properly  admis- 
sible, unless  the  fact  that  the  witness'  opin- 
ion, as  shown  by  the  question,  was  based, 
not  alone  upon  the  examination,  but  also  up- 
on the  testimony  of  other  witnesses,  renders 
it  Incompetent  8  R.  0.  L.  p.  194,  §  190.  In 
People  V.  Kemmler,  119  N.  Y.  580,  24  N.  E. 
9,  it  was  said: 

"It  ia  urged  that  the  court  erred  in  permitting 
the  physicians,  colled  as  witnesses  for  the  people, 
to  testify  as  to  the  mental  condition  of  the  pris- 
oner. The  argument  is  that  either  the  relation 
of  patient  and  j>hy8iciBn  existed,  or  else  the 
prisoner  was  compelled  to  famish  evidence 
against  himself.  Tnese  physicians  were  sent  to 
the  jail  by  the  district  attorney  to  make  an  ex- 
amination of  the  prisoner's  mental  and  physical 
condition.  On  the  stand  they  were  not  mquired 
of  as  to  the  conversations  had  with  him,  or  as 
to  the  transactions  in  the  lail.  Their  testimony 
was  simply  their  opinion  or  his  mental  condition, 
as  they  saw  him  in  his  cell  and  in  the  courtroom, 
but  they  gave  no  evidence  of  his  statements,  or 
of  bis  physical  condition.  Such  evidence  is  quite 
unobjectionable." 

In  such  a  case  the  rule  relative  to  evi- 
dence which  is  obtained  by  duress  or  by  put- 
ting in  fear  has  no  application.  As  stated, 
the  question  propounded  to  the  witness  called 
for  his  opinion  as  to  the  sanity  of  the  ac- 
cused, based,  not  alone  upon  bia  examination, 
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but  upon  the  tacts  as  they  appeared  upon 
the  trial  from  the  testimoiiy  of  other  wit- 


[3,4]  It  la  claimed  that  it  was  error  to 
permit  the  witness  to  give  his  oplnioa  based 
upon  his  understanding  of  the  testimony  of 
other  witnesses  as  he  had  listened  to  it  dur- 
ing the  trial.  To  this  objection  there  are 
two  answers:  One  Is  that  the  question  was 
not  objected  to  upon  the  ground  now  urged 
against  It;  the  other,  that  the  testimony 
was  competent  under  the  facts  in  this  case. 
The  objection  to  the  question  was  upon  the 
ground  that  the  examination  was  compulsory, 
was  without  the  Issowledge  of  the  apx>enant's 
attorneys,  was  done  surreptitiously  and 
against  the  wishes  of  the  defeudant,  and  on 
the  further  ground  that  it  was  not  relevant. 
By  the  objection  the  trial  court's  attention 
was  not  called  to  the  fact  that  the  evidence 
was  dalmed  to  be  inadmissible  because  the 
question  called  for  an  answer  based  upon 
the  testimony  of  other  witnesses  as  well  as 
upon  the  examination.  The  objection  to  the 
evidence  upon  the  ground  here  urged,  not 
having  been  presented  to  the  trial  court,  can- 
not be  made  available  upon  appeaL  Plttman 
V.  State,  51  Fla.  94,  41  South.  385,  8  L.  E.  A. 
(N.  S.)  609;  State  t.  Brady,  100  Iowa,  191, 
69  N.  W.  290,  36  L.  B.  A.  693,  62  Am.  St 
Hep.  560;  People  v.  Burman,  154  Mich.  150, 
117  N.  W.  589,  25  li.  R.  A.  (N.  S.)  251 ;  State 
v.  Martin,  47  Or.  282,  83  Pac.  849,  8  Ann. 
Cas.  769;  2  R.  C.  L.  p.  90,  |  67.  In  the  au- 
thority last  dted  the  rule  is  stated  thus: 

"The  purpose  of  requiring  an  objection  to  rul- 
ingg  of  the  trial  court  is  to  call  to  the  attention 
of  the  court  the  specific  error  complained  of,  and 
not  only  must  the  grounds  of  the  objection  be 
stated  with  suQicient  certainty,  but  the  appel- 
late court  will  only  consider  such  groiuds  of  ol>- 
jection  as  are  specified." 

But  assuming  that  the  objection  was  suflS- 
clent  to  save  the  question,  the  evidence  was 
properly  admissible  for  the  reason  that  there 
was  no  substantial  conflict  in  the  testimony 
of  the  witnesses  upon  which  the  opinion  of 
the  witness  as  to  the  sanity  of  the' accused 
was  partially  based.  The  rule  is  that  such 
a  question  is  proper  where  based  upon  the 
testimony  of  a  single  or  a  few  witnesses  in 
whose  testimony  there  is  no  snbstantial  con- 
flict, so  that  it  is  not  probable  that  the  ex- 
pert witness  and  the  Jury  understood  the 
testimony  differently.  1  Thompson,  Trials 
(2d  Ed.)  {  595;  Cornell  t.  State,  104  Wis. 
627,  80  N.  W.  745.  In  the  case  last  dted, 
speaking  upon  a  similar  question.  It  was 
said: 

"That  such  question  is  proper  where  based 
upon  the  testimony  of  a  single  or  a  few  witness- 
es, whose  testimony  is  not  conflicting,  so  that 
there  is  no  likelihood  that  the  expert  witness  and 
the  jury  can  understand  it  differently." 

[6J  Objection,  is  made  also  to  the  ruling  of 
iiie,  court  in  admitting  evidence  in  rebuttal 
that  the  accused,  when  drunk,  bad  a  quarrel- 
Some  disposition,  and  on  one  occasion  agitat- 


ed a  fight  In  defense,  evidence  had  been  of* 
fered  as  to  the  habits  of  intoxication  of  the 
accused;  and  also  that  on  August  13th,  pre- 
vious to  the  homicide,  be  seemed  nervons  and 
worried  and  did  not  act  naturally.  As  a  de- 
fense the  appellant  put  his  sanity  at  the  time 
the  offense  was  committed  in  Issue.  In  sup- 
port of  this  he  offered  evidence  of  Ids  previ- 
ous conduct  Where  sudi  a  defense  la  inter- 
posed, and  evidence  of  the  previous  conduct 
of  the  accused  is  offered  by  him  as  sustain- 
ing bis  claim  of  insanity,  the  state.  In  rebut- 
tal, is  not  limited  to  an  explanation  or  denial 
of  the  particular  conduct  of  the  accused  or 
declarations  put  in  evidence  by  the  defend- 
ant, but  may  offer  evidence  of  other  acts  or 
conduct  of  the  accused  as  tending  to  show 
that  he  was  sane  at  the  time  the  act  was 
committed.  United  States  v.  Holmes,  1  Cliff. 
98,  Fed.  Cas.  No.  15,382 ;  Upstone  v.  People. 
109  ni.  169.'  In  the  case  last  dted  it  web 
said: 

"Evidence  of  previous  intoxication  on  the  part 
of  defendant  was  properly  enough  admitted,  aa 
bearinK  upon  the  question  of  intoxication  at  the 
time  of  the  homicide,  and  of  the  conduct  of  de- 
fendant when  in  that  state." 

The  rule  that  the  state  cannot  offer  testi- 
mony impeaching  the  defendant's  character 
until  his  diaracter  has  first  been  placed  in 
Issue  by  himself  has  no  application  here. 
The  question  in  issue  was  the  state  of  his 
mind  at  the  time  the  offense  was  committed ; 
and  the  testimony  offered  bore  upon  that 
question,  and  was  competent. 

The  Judgment  will  be  affirmed. 

MORRIS,  O.  J„  and  HOLCOMB,  PARK- 
ER, and  BAUSMAN,  JJ.,  concur. 


SPARKS  V.  STANDARD  LUMBER  00. 
(No.  13416.) 

(Snpreme  Court  of  Washington.    Aug.  25,  1916.) 

1.  Taxation  «=»70e(8)— Actiow  to  Fobeciasx 
Delinquknct  Cebtificatk— Pasties. 

On  foreclosure  for  delinquent  taxes,  the  per- 
son appearing  on  the  treasurer's  rolls  as  the 
owner  at  the  time  the  certificate  of  delinqaencr 
was  issued  was  the  only  necessary  defendant, 
and  a  subsequent  owner  was  not  a  neoessaxy 
party. 

CEd.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  g§  1294.  1406,  1638;  De&  Dig.  «=> 
708(8).] 

2.  Taxation  ^=3708(0)  —  Ewtorobmbnt  —  Ac- 
tions—UNirBOEssAaT  Pabtt— Sebvicb. 

Under  Rem.  &  Bal.  Code,  |  9257,  making  a 
proceeding  to  foreclose  for  delinquent  taxes  a 
proceeding  in  rem,'  failure  to  serve  an  unnecessa- 
ry party  defendant  could  not  be  asserted  in  a 
collateral  action  to  foreclose  a  mortgage  on  the 
property. 

[Bd.  Note.— For  other  cases,,  see  Taxation, 
Cent  Dig.  {{  1296,  1406,  1640;  Dec  Dig.  «=» 
706(6).J 

3.  Taxation  «=»788(3)  —  Tax  IJebd  —  Effect 
A6  EVIDBNOE  in  G0U.ATKXAL  Pao<nEDtNO. 

Under  Rem.  &  BaL  Code,  {  9267,  pcovidinc 
that  <ax  deeds  shall,, be  prima  fcMqe  evidenoe  in 
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an  eontrovertiies  and  suits  In  relation  to  the  right 
of  the  purehaaer.  the  burden  is  on  the  one  as- 
serting the  invalidity  of  a  tax  title  to  OTercome 
the  deed  by  competent  and  controlling  evidence, 
except  in  cases  of  fraud  and  where  the  owner 
has  paid  or  made  a  bona  fide  attempt  to  pay  the 
taxes. 

[Ed.    Note.— For  other  «aaes,   m«  Tftratlon, 
Cent.  Dig.  |  1B5&;  Dec.  Dig.  «=788®.] 

4.  Taxation  «=»796C1)-*Tax  Trru»— Ri«Rn 

AKO  Rkmxoies. 
One  whose  duty  it  was  to  meet  a  tax  must 
find  his  rights  aa  well  as  his  remedies  in  the  stat- 
ute. 

[Eld.    Note.— For  other   cases,    see   Taxation, 
Cent.  Dig.  a  1678,  1679;  Dec.  Dig.  «s»7»6a).) 

6.  TAXATioif  4EB363~A88KasiiisNT»— Nonce. 

The  owner  of  property  murt  take  notice  of 
the  fact  that  taxes  will  b«  aaaeased  against  hia 
property  and  must  be  paid,  and,  if  not,  the  prop- 
erty will  be  sold  to  satisfy  the  tax. 

(Bd.    Note.— For   other   eases,   see    Taxation, 
Cent.  Di«.  H  003-608;  DM.  Dig.  «a*3e8.] 

a  Taxation  4=>iS88  —  PHockedings  to  Ool- 

UOT— JUBISDICTIOir. 

Under  Rem.  ft  BaL  Code,  g  9264,  a  prvceed- 
ini;  to  collect  a  tax  being  a  proceeding  in  rem, 
objections  going  to  jurisdiction  over  the  person 
will  find  no  favor  nnlesa  based  upon  some  recog- 
nized prl]icipl«  of  equity;  the  tax  laws  taking 
account  of  the  property  rather  than  the  owner. 
[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent.  Dig.  {  1201;  Dec  Dig.  <S=>588.] 

7.  Taxatioh  «=»734a)  —  Tax  Tnuc  —  Vauiv 

ITT. 

A  title  Issued  under  a  void  tax  foreclosure 
being  a  good  dtle  If  not  attacked  within  three 
^ears,  such  tiUe  is  equivalent  to  a  decree  quiet- 
ing the  title  in  the  porcliaaer  as  a  grant  from 
the  sovereign  state. 

[Ed.    Note.— For   other   coses,   see  Taxation, 
Cent.  Dig.  il  1408,  1470,  1471 ;  Dec.  Dig.  «=» 
784a).l 
&  Pbocmb  «=»87— S«bvic«  on  Necessabt  De- 

TENOANT— NlOXaaiTT. 

A  neceaaary  defendant  aiay  not  be  served  by 
publication  where  pwsonal  service  might  have 
been  had  by  the  exercise  of  ordinary  diligence. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  101;  Dec.  Dig.  «ni»87.1 


70S(1)— Pbooeedings— Pbook- 
not  necessarily  depend 


8.  Taxation 

DUBE. 

Tax  proceedings  do 
upon  the  practice  acta. 
'    [Ed.   Note.— For   other   casea,   see   Taxation. 
Cent.  Dig.  U  1291. 1282;  DecTbig.  «=>708a).] 

10.  CoNBTinrnoitAL  Law  «=9285— Taxation 
— Pxoceedino  in  REU-^Dna  Pkooess. 

A  special  proceeding  in  rem  for  delinquent 
taxes,  in  the  form  of  foreclosure  of  a  delinquency 
certificate,  not  being  a  suit  between  the  parties, 
but  an  exercise  of  the  sovereigB  power  to  tax, 
does  not  in  any  way  violate  the  oonstitational 
guaranties  of  doe  process, 

(BM.  Note.— For  other  cases,  see  Constitutional 
Law,  Gent.  Dig.  H  S97-908;  Dec.  Dig.  <S=9286.] 

11.  Taxation  $=3363— AsaEssiuNT  and  Lbvt 
—Notice  to  Owner. 

The  owiier  of  property  is  bound  to  take  no- 
tice of  every'  step  from  the  initial  listing  and  levy 
of  taxes  until  the  power  of  the  sovereignty  then 
in  motion  is  exhausted;  personal  notice  to  the 
owner  not  being  required  unless  detaafided  by 
stacat& 

[Ed.  Note.-HFoc  other  icases^  tee  Taction, 
Cent.  Dig.'  tf  00^-608:   Dec.  Dig.  <8f93«8,] 


12.  Taxation  <&s»4ei  —  Rights  or  OwNfcB— ' 

VAttDiTT  OF  Tax. 
The  owner  of  property  may  question  the  rar 
lidity  of  a  tax  either  before  or  after  the  tax  is 
leried  or  Is  made  a  charge  upon  the  property.   . 

[Ed.  Note.— For  other  ca.<<es,  sec  Taxation, 
Cent.  Wg.  a  816,  817 ;  Dec.  Dig.  «=»4ei.] 

18.  Taxation  «=!»461— Rights  of  Owneb  to 

QnKBTION— Pbocbotibk. 
An  owner  awy  not  question  the  procedure  as- 
sessing a  tax  if  the  record  ia  fair  upon  its  face 
and  shows  a  compliance  with  the  statute. 

[Ed.    Note.— For   other   cases,    see    Taxation. 
Cent  Dig.  U  816,  817;  Dec.  Dig.  «a»4«I.] 
14.  Taxation  4es6S1(2)  —  Pboceedings  — 

Bights  of  Mobtgaokb. 
Under  Rem.  ft  BaL  Code,  I  9268,  providing 
that  any  person  interested  in  land  sold  for  de- 
linquent taxes  may  pay  taxes  and  costs  before 
the  tax  deed  is  issued,  and  have  a  lien  on  the 
prq>erty  for  the  amount  so  paid,  a  mortgagee  of 
such  property  may  pay  a  delinqaent  tax  and  as- 
sert it  as  a  lien. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
C«»rt.  Dig.  S  9»7;    Dec.  Dig.  «=s>531(2).] 
16.  Taxation  «=»697(6)— Tax  Trnxs— Rights 

AND  RZIIXDIE& 

Under  Rem.  ft  Bal.  CodN  I  9269,  providing 
for  the  redemption  of  property  upon  which  a 
certificate  of  deUnquency  has  been  issued,  a 
mortgagee  may  redeem  property  upon  which  a 
certificate  of  delinquency  has  been  issued  in  the 
aid  of  his  mortgage  at  any  time  before  the  deed 
is  issued. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1899;  Dee.  Dig.  <8=»e97(5).] 

Department  1.  Appeal  from  Supertoi 
Court,  Spokane  County ;  Edward  H.  Wright, 
Judge. 

Suit  by  O.  M.  Sparks  against  the  Standard 
Lumber  Company,  a  corporatloa.  Judgment 
for  defendant,  and  plalotlff  appeals.  Al- 
armed. 

F.  W.  Oirand  and  Rodie  A  Onstine,  all  of 
Sp«ricaiie,  for  appellant  Joseph  Rosslow,  of 
Spokane,  for  respondent 


CHADWICK,  J.  Appelant  began  this  ac- 
tion to  foreclose  a  mortgage  upon  a  certain 
tract  of  land  In  Spokane  comity.  The  com- 
plaint. In  addition  to  the  usual  averments, 
sets  up  a  tal  foreclosure  proceeding,  and  a 
tender  to  the  respondent,  the  present  owner 
under  the  tax  title,  of  ttte  full  amount  bid 
at  the  tax  sale,  with  costs  and  15  per  cent 
interest  from  the  time  of  the  sale,  asserting 
that  the  tax  foreclosure  proceeding  and  sale 
was  void.  Respondent  set  up  title  deralgned 
through  the  tax  foreclosure  proceeding,  and 
other  defoiaes  not  necessary  to  be  mentioned. 

[1]  The  invalidity  of  the  tax  foreclosure  is 
alleged  to  be  in  that  although  the  delinquen- 
cy certtflcate  was  taken  ottt  in  the  name  of 
Feninger,  who*  Is  named  as  defendant,  one  I^e 
Roy  Price  was  the  record  owner  at  the  time 
the  certificate  was  foreclosed ;  that  the  hold- 
er «f  the  certificate  made  Price  a  party  de- 
fendant, •and,  hfavlng  known  ttie  fact  of  his 
ownership,  was  hound  to  serve  falm  nnder 
penalty  of  rOldiHig  the  wfiole  proceediiig. 
Service  «ras  iiliaa^' on  Fenlnge'r  tiersAually, 

t4   .  .'  iiiaij-l'ii.i  . ■■'   '        •'  . 
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and  on  Price  by  publication,  but  it  Is  Insisted 
that  no  reasonable  or  honest  effort  was  made 
to  make  personal  service  on  Price.  The  pro- 
ceeding would  not  be  open  to  question  had 
the  plaintiff  In  the  tax  foreclosure  been  con- 
tent to  make  Fenlnger  alone  the  party  de- 
fendant WlUlams  V.  Plttock,  35  Wash.  271, 
77  Pac.  385:  Spokane  Falls  &  N.  R.  Co.  T. 
AUtss,  38  Wash.  8,  80  Pac.  1»2;  Ballard  t. 
Ross,  38  Wash.  209,  80  Pac.  439 ;  Rowland  v. 
Eskeland,  40  Wash.  253,  82  Pac.  599 ;  Darnell 
M.  Co.  T.  Ruckles,  45  Wash.  180,  88  Paa  101 ; 
French  v.  Taylor,  54  Wash.  624,  104  Paa  125 ; 
BadcUff  V.  Hughes,  82  Wash.  167,  143  Pac. 
980;  Rockwood  v.  Turner,  154  Pac  465. 

[2]  The  only  question  calling  for  considera- 
tion Is  whether  the  service  on  Price  was  es- 
sential to  give  the  court  jurisdiction.  We 
shall  assume  that  Price  was  at  the  time  a 
resident  upon  the  land,  and  might  have  been 
served  personally,  and  that  no  effort  was 
made  to  make  personal  service,  although  the 
fact  is  not  established  to  our  entire  satisfac- 
tion. Under  the  statute  and  the  authorities 
cited.  Price  was  not  a  necessary  party  to  the 
proceeding.  It  will  require  no  citation  of 
authority  to  sustain  the  proposition  that  a 
failure  to  serve  an  unnecessary  party  to  a 
proceeding  in  rem  cannot  be  asserted  in  a 
collateral  attack  upon  a  Judgment.  This  is 
the  logic  of  French  v.  Taylor,  54  Wash.  624, 
104  Pac.  125. 

[8,4]  Aside  from  the  rules  governing  In 
ordinary  cases,  we  are  reminded  of  the  stat- 
ute (Rem.  ft  Hal.  Code,  {  9267)  which  declares 
that  tax  deeds  "shall  be  prima  facie  evidence 
in  a)l  controversies  and  suits  In  relation  to 
the  right  of  the  purchaser:  •  •  •  That 
the  sale  was  conducted  in  the  manner  requir- 
ed by  law."  This  means  that  the  former 
rule  and  the  one  even  now  prevailing  In  many 
states,  that  a  purchaser  at  a  tax  sale  buys 
caveat  emptor  and  has  the  burden  of  sustain- 
ing his  title,  Is  overthrown,  and  the  burden 
is  on  the  one  who  asserts  its  invalidity  to 
overcome  the  deed  by  competent  and  control- 
ling evidence.  This  rule  has  been  relaxed 
only  in  exceptional  instances,  in  cases  of  ac- 
tive fraud,  and  where  a  party  had  actually 
paid,  or  had  made  a  bona  fide  attempt  to  pay, 
his  taxes,  and  the  fault  was  that  of  the  pub- 
lic officials.  But  these  cases  were  made  to 
rest  upon  equitable  principles.  The  record 
disclosed  no  fault  In  the  one  whose  duty  it 
was  to  meet  the  tax.  Such  an  one  must  find 
his  rights  as  well  as  his  remedies  in  the  stat- 
ute 

[5,  6]  The  nonpayment  of  a  tax  Is  held  to 
be  a  fault.  We  have  said  in  many  cases  that 
one  must  take  notice  of  the  fact  that  taxes 
will  be  assessed  against  his  property  and 
must  be  paid,  and.  If  not,  the  property  will 
be  sold  to  satisfy  the  tax.  Williams  v.  Plt- 
tock, 35  Wash.  271,  77  Pac.  886.  We  have 
emphasized  the  f&ct  that  the  tax  laws  take 
account  of  the  property  rather  Qian  the  own- 
er.   Allen  T.  Peterson,  38  Wash.  680,  80  Pac. 


849.  This  Is  no  more  than  to  nj  that  a 
proceeding  to  collect  a  tax  is  a  proceeding  In 
rem,  and  that  objections  going  to  Jurisdiction 
over  the  person  will  find  no  favor  unless 
based  upon  some  recognized  principle  of  equi- 
ty. 

The  Legislature  has  for  26  years,  by  the 
clearest  expressions,  made  a  tax  foreclosure 
a  proceeding  in  rem,  and  a  tax  title  a  favor- 
ed title  as  contradistinguished  from  the  ordi- 
nary conception  of  a  tax  title — a  title  tainted 
with  the  suspicion  of  illegitimacy.  In  keep- 
ing with  its  purpose,  it  has  even  made  a  title 
issued  under  a  void  tax  foreclosure  a  good 
title  if  not  attacked  within  three  years.  lAra 
V.  Sandell,  52  Wash.  53,  100  Pac.  106;  Ham- 
ilton v.  Witner,  50  Wash.  689,  97  Pac.  1084. 
126  Am.  St  Bep.  921;  Huber  v.  Brown,  67 
Wash.  654,  107  Pac  850;  Baylls  v.  Kerridc, 
64  Wash.  410,  116  Pac  1082 ;  Fish  v.  Tear, 
04  Wash.  414,  116  Pac  1083;  Fleming  v. 
Stearns,  66  Wash.  665,  120  Pac  622;  Rad- 
cUff  V.  Hughes,  82  Wash.  167,  148  Pac  980. 

[7]  To  this  purpose  the  courts  have  given 
liberal  response.  So  that,  with  the  paaslnK 
of  the  old  rule.  It  may  folrly  be  said  that  a 
tax  title  Is  no  longer  nullius  flliua,  but  is 
equivalent  to  a  decree  quieting  the  title  in 
the  purchaser  as  a  grant  from  the  sovereign 
state  Wilson  v.  Korte,  157  Pac  47 ;  Savage 
V.  Ash,  86  Wash.  43, 149  Pac.  326 ;  Oustaveson 
V.  Dwyer,  78  Wash.  336,  139  Pac.  194 ;  Han- 
son v.  Carr,  66  Wash.  81, 118  Pac  927. 

[8]  Appellant  relies  upon  certain  of  our 
decisions.  It  may  be  that  we  have  allowed 
some  confusion  to  creep  Into  them,  but  we 
think  the  cases,  in  their  final  analysis,  are 
not  Inconsistent  with  the  cases  relied  on  by 
respondent  or  with  our  present  holding. 

In  Pyatt  t.  Hegqulst,  46  Wash.  504,  88 
Pac  933;  Id.,  45  Wash.  699,  88  Pac  935,  the 
land  was  assessed  to  an  unknown  owner. 
Tho  decision  was  made  to  rest  upon  the 
"peculiar  facts"  of  the  case ;  the  holding  be- 
ing that  where  land  is  assessed  to  an  un- 
known owner,  and  the  true  owner  is  known, 
and  is  actually  living  on  the  land  at  the  time 
of  the  foreclosure,  it  is  a  firand  to  publish 
summons  "under  the  circumstances  and  con- 
ditions of  the  record."  The  circumstance 
dwelt  on  throughout  the  opinion  was  that  the 
land  was  assessed  to  an  unknown  owner.  In 
Olson  V.  Johns,  56  Wash.  12,  104  Pac  1116, 
the  certificate  was  issued  in  the  name  of  the 
defendant  who  was  the  only  party  defend- 
ant So  in  Bust  V.  Kennedy,  62  Wash.  472, 
100  Pac  99S,  the  certificate  was  issued  in  the 
name  of  Rust  who  lived  on  the  land.  No 
personal  service  was  made  or  attempted  In 
either  case,  although  it  might  have  been 
made.  It  was  held  to  be  a  fraud  on  the 
right  of  the  property  owner  to  resort  to  a 
service  by  publication.  The  holding  In  these 
cases  rests,  not  upon  the  tax  statutes,  but 
upon  the  general  rules  of  law  that  a  neces- 
sary defendant  may  not  be  served  by  publi- 
cation where  personal  service  might  have 
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been  bad  by  the  eiercted  of  ovMoary  ^i-< 
gence.  In  the  latter  cose  the  conrt  distin- 
guishes the  oases,  referring  to  Allen  ▼.  Peter- 
son, supra,  which  we  shall  have  occaaloa  to 
notice,  and  farther  laid  down  the  test,  la  ao- 
ticms  In  rem,  that  the  statute  must  be  strict- 
ly followed,  which  Ui  but  another  way  of  say" 
ing,  U  the  statute  Is  strictly  followed,  the 
proceeding  Is  not  void. 

[9]  That  a  proceeding  against  the  land  In 
the  name  of  the  one  described  as  owner  in 
the  certificate  Is  within  the  statute  Is  held 
by  all  the  cases  where  the  question  Is  dis- 
cussed. To  hold  that  a  proceeding,  regular 
upon  its  face,  is  void  because  an  unneces- 
sary defendant  under  the  statute  is  made  a 
party  and  not  served,  would  be  to  open  tax 
foreclosure  Judgments  to  attack  where  the 
ownor  of  the  delinquency  certificate  had,  or 
should  have  had,  notice  that  a  change  of 
ownership  had  occurred.  The  fact  that  a 
present  record  owner  Is  named  as  a  defend- 
ant would  in  no  sense  alter  the  rule.  It 
would  be  no  more  than  evidence  of  notice  of 
a  subsequent  ownership,  and  would  subject 
every  tax  title  to  the  hazard  of  collateral 
inquiry.  To  say  that  It  Is  only  necessary  to 
follow  the  statute  and  make  the  one  named 
in  the  certificate  a  defendant  in  order  to 
make  a  perfect  record,  and  at  the  same  time 
to  hold  that,  if  there  be  knowledge  of  a  sub- 
sequent ownership,  the  owner  should  be  serv- 
ed, would  be  to  make  the  proceeding  depend 
on  notice  to  such  subsequent  owner,  and  not 
upon  the  procedure  outlined  in  the  statute. 
It  would  be  the  abandonment  of  the  special 
proceeding  In  favor  of  the  rules  of  practice 
provided  in  the  Oode  of  Civil  Procedure. 
Tax  proceedings  do  not  necessarily  depend 
upon  the  practice  acts.  Cooiey  on  Taxation, 
vol.  1,  p.  69;  McMlllen  t.  Anderson,  95  U. 
&  37,  24  U  Ed.  835. 

[IBJ  Nor  does  our  special  proceeding,  in 
form  a  foreclosure  of  a  delinquency  certifi- 
cate, In  any  way  violate  the  constitutional 
guaranties  of  due  process.  The  proceeding  is 
in  rem  and  may  be  prosecuted,  as  is  said  In 
Allea  v.  Peterson,  supra,  regardless  of  owner- 
ship. A  tax  proceeding  is  not  a  suit  between 
parties.  It  is  the  exercise  of  the  sovereign 
power  to  tax.  The  state  is  the  one  party; 
the  property  Is  the  other.  Personal  notice  to 
the  owner  is  not  required  unless  demanded 
by  6tatate.  Merchants'  Bank  v.  Pennsylvania, 
167  U.  S.  461,  17  Sup.  Ct.  829,  42  L.  Ed.  236; 
Kentucky  R.  Tax  Cases,  115  U.  S.  321,  6  Sup. 
Ct  57,  29  L.  Bd.  414. 

Ill]  The  owner  of  the  property  is  bound  to 
take  notice  of  every  step  from  the  initial  list- 
ing and  levy  until  the  power  of  the  sov- 
ereignty then  In  motion  is  exhausted.  Wil- 
liams T.  Pittock,  supra. 

[12]  It  Is  enough  that  the  owner  may  ques- 
tUw  the  validity  of  the  tax  either  before  or 
after  the  tax  is  levied  or  is  made  a  charge 
upon  the  property.    Cooiey  on  Taxation,  vol. 


1,  p.  00;  McMlllen  v.  Anderson,  supra;  Da- 
vidson V.  New  Orleans,  96  U.  S.  97,  24  L.  Ed. 
616. 

[13]  But  this  means  an  inquiry  into  the 
legality  of  the  tax.  It  gives  no  right  to  ques- 
tion the  procedure  if  the  record  Is  fair  up- 
on its  face  and  shows  a  compliance  with  the 
statute. 

We  are  not  disposed  to  extend  the  doc- 
trine of  Pyatt  V.  Hegqulat,  supra,  but  rather 
to  reassert  the  doctrine  of  Williams  v.  Pit- 
tock, supra,  where  the  court  said: 

"If  ♦  ♦  •  a  Uenholder  is  chargeable  with 
knowledge  that  taxes  are  unpaid,  by  go  much 
more  should  an  owner  be  bo  chargeable.  The 
primary  duty  rests  upon  him  to  see  that  the  tax- 
es are  paid,  if  he  would  prevent  his  land  ^rom 
being  sold  therefor.  He  is  chargeable  with 
knowledge  of  every  step  in  the  tax  procedure,  in- 
cluding the  Usting  by  the  assessor,  the  sitting  of 
the  board  of  equalization  to  hear  complaints,  the 
completion  of  the  rolls,  their  delivery  to  the 
treasurer,  and  the  issoance  of  the  certificate  of 
delinquency.  He  must  also  know  that,  after  the 
lapse  of  the  statutory  period,  the  right  of  re- 
demption will  be  foreclosed.  With  such  knowl- 
edge, and  after  his  neglect  to  pay  the  taxes  with- 
in the  long  period  which  the  state  has  graciously 
given  him,  he  cannot  complain,"  etc. 
— and  of  Allen  v.  Peterson,  supra,  holding: 

"  *  •  •  A  tax  foreclosure  proceeding  in  this 
state  is  a  proceeding  against  property,  and  is  in 
no  sense  an  action  against  the  person  of  the 
owner  of  such  property.  Its  purpose  is  to  charge 
such  property  with  its  just  proportion  of  the 
public  revenues,  and  the  state's  dominion  over 
the  land  exists  for  that  purpose  without  regard 
to  its  ownership.  When,  therefore,  the  Legis- 
lature provided  that  the  lien  for  taxes  might  be 
foreclosed  in  the  courts  against  the  person  to 
whom  the  land  was  aaseseed,  whether  that  per- 
son was  or  was  not  the  owner  of  the  property, 
it  acted  within  its  powers,  and  the  person  f6re- 
dosing  acquires  a  legal  title  by  proceeding  as 
the  statute  directs." 

[14, 15]  Aside  from  these  considerations, 
it  may  well  be  doubted  whether  appellant  is 
in  a  position  to  even  question  the  tax  title 
by  showing  Independently  of  the  record  that 
Price  was,  in  fact,  within  the  jurisdiction 
of  the  court  and  might  have  been  served.  He 
is  met  by  a  Judgment  ot  the  court  that  is 
fair  on  its  face.  He  does  not  show  a  pay- 
ment or  an  attempt  to  pay  by  the  reputed 
owner,  or  a  compliance,  or  an  attempt  to 
comply,  with  any  of  the  privileges  given 
him  as  a  mortgagee.  He  might  have  paid 
the  tax  as  a  mortgagee  and  asserted  it  as 
a  lien  (Rem.  &  Bal.  Code,  {  9258),  or  he 
might  have  redeemed  In  aid  of  bis  mortgage 
at  any  time  before  the  deed  was  Issued  (Rem. 
&  Bal.  Code,  §  9259).  His  case,  when  strip- 
ped to  its  elements,  is  no  more  than  an  at- 
tempt to  redeem  In  equity  beyond  the  time 
of  redemption. 

It  is  assumed,  of  course,  that  a  mortgagee 
has  a  sufficient  interest  to  maintain  a  suit 
in  equity  to  dear  the  title  In  aid  of  his 
mortgage. 

Afilrmed. 

MORRIS,  a  J.,  and  FULLEBTON, 
MOUNT,  and  ELLIS,  JJ.,  concur. 
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EMQSTBOM  y.  CITY  OF  SBATTIA 

TONKIN  V.  SAME. 

(No.  13427.) 

(Supreme  Court  of  Washington.   Auk.  21, 1916.) 

1.  Municipal  (ToRPOBATioRa  <3»220(9)— Civn, 
Sebvicej— Injury  to  BMPLOTfe— Pension. 

Seattle  City  Charter,  art.  IQ,  $  32,  providing 
that  any  person  in  the  city's  service  under  civil 
service  appointment,  who  should  be  disabled  in 
tbe  discharge  of  his  duty,  should  receive  full  'pay 
during  such  disability  not  to  vxwtit  30  days,  and 
half  pay  not  to  exceed  6  months,  was  intended 
to  establish  a  pension  system  for  civil  service 
employes  whenever  discharging  their  duties,  in 
consideration  of  employment  and  service  render- 
ed under  tbe  employment,  and  an  employe's  rem- 
edy Against  a  third  party  negligently  injuring 
and  disabling  him  was  cumulative,  so  that  his 
recovery  therein  did  not  relieve  the  city  from 
paying  the  wages  and  benefits  accruing  under  the 
provision. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  «s»220(9).] 

2.  MUNIOIPAI.  COBPOBATIONfl   «=a>220(9)— ClT- 

iT.  Sebvice— Injuky  to  Ei£PLot6— Ooubse  or 

Employment. 
Under   such   provision,   a  dvil   service  em- 
ploy*, who  while  working  upon  the  streets  was 
injured  by  the  negligence  of  a  third  party,  was 
injured  in  the  line  of  bis  employment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  «S3220<9).] 

Department  1.  Appeal  frcwi  Superior 
Court,  King  County;   Everett  Smith,  Judge. 

Separate  actions  by  Oscar  Engstrom  and 
by  H.  F.  Tonkin  against  the  City  of  Seattle. 
Judgment  for  defendant  In  each  case,  and 
plaintiffs  appeal.  Reversed,  and  causes  re- 
manded, with  instmctlons  to  enter  judgments 
for  plaintiffs. 

Morton  T.  Hunter,  of  Seattle,  for  appel- 
lants. Hugh  M.  Caldwell  and  Walter  F. 
Melw,  both  of  Seattle,  for  respondent 

MOUNT,  J.  These  two  case  involve  the 
same  principle  of  law,  and  the  decision  of  one 
decides  the  other. 

The  facts  in  the  Engstrom  case  are  as  fol- 
lows: On  August  27,  1013,  Mr.  Engstrom  was 
a  civil  service  employ^  of  the  city  of  Seattle, 
engaged  in  work  upon  the  streets  and  sewer 
system  of  that  city  at  a  dally  wage  of  $2.75. 
On  that  day  Mr.  Engstrom  was  injured  while 
engaged  in  his  work,  through  the  negligence  of 
the  Puget  Sound  Electric  Railway  Company, 
a  common  carrier,  operating  across,  along. 
and  over  the  streets  of  the  city  of  Seattle. 
He  was  injured  and  incapacitated  for  a  pe- 
riod of  13  months.  On  or  about  January  14, 
1914,  Mr.  Engstrom  commenced  a  suit  against 
•the  railway  .company,  and  recovered  a  Judg- 
ment in  the  sum  of  $4,000,  on  account  of 
iujurics  and  for  loss  of  time.  This  judgment 
was  paid.  Thereafter  on  May  12,  1915,  this 
action  was  brought  by  Mr.  Engstrom  against 
the  dty  of  Seattle  to  recover  the  sum  of  $2SS 
nllee^  to  t)e  due  vader  the  charter  provision 
hereinafter  •  quoted^     Upob  these   facta  the 


trial  court  mm  of  tiu  opfadom  th«t  the  plain- 
tiff waa  not  entitled  tO'  recover,  «nd  rtiinni»>f^ 
the.actlon.    0^  plaintiff  has  aivealed. 

[1]  At  tbe  time  of  tbe  employment,  and  at 
the  time  of  the  injury,  the  dty  diarter  of  the 
dty  of  Seattle  ctmtained  this  provision: 

"Art  16,  I  82.  Payment  of  Pertom  DUalted 
In  Service— uedalt  of  Honor. — Any  person  in  the 
service  of  the  dty  under  civil  service  appoint- 
ment who  shall  be  disabled  in  the  discharge  of 
his  duties,  shall  receive  full  pay  during  snob  dis- 
ability not  to  exceed  thirty  days,  and  half  pay 
not  to  exceed  six  montlis,  or  who  shall  be  per- 
manently injured  or  disabled  while  in  the  line  of 
duty,  shall  receive  pay  while  such  disability  con- 
tinues, to  be  fixed  by  the  dty  council,  not  exceed- 
ing twenty  per  cent  of  the  pay  received  by  tach 
person  at  the  time  of  injury.  The  commission 
shall  prescribe  such  rules  as  may  be  necessary 
for  carrying  out  the  puri>oses  of  this  section,  and 
may  provide  a  suitable  medal  of  honor  for  dis- 
tinguished bravery  or  aervine  while  in  the  line  of 
duty." 

In  March,  1916,  this  section  of  fae  dt; 
charter  was  amended  so  as  not  to  Include 
persons  engaged  in  extra  hazardous  occupa- 
tions, or  who  were  not  included  in  any  other 
state  law  providing  for  pensions  or  disability 
allowances.  But  it  is  conceded  that  thiii 
amended  section  does  not  apply  to  these 
cases. 

The  trial  court  was  of  the  opinion  that  tills 
section  of  the  dty  diarter  was  not  intended 
to  establish  a  pension  system  for  dvil  serv- 
ice employes  whenever  discharging  their  du- 
ties; that  the  provision  was  merely  compen- 
satory and  not  cumulative ;  and,  because  the 
plaintiff  had  recovered  frcmi  the  railway  com- 
pany whldi  caused  the  Injury,  that  he  was 
not  again  entitled  to  compensation  from  the 
dty  for  time  lost  by  reason  of  tbe  Injury.  In 
this  we  think  the  trial  court  was  in  error. 

The  section  of  the  <iharter  above  ((uoted 
dearly  provides  that  any  person  in  tbe  serv- 
ice of  tbe  dty  under  dvil  service  appoint- 
ment, who  shall  be  disabled  in  tbe  discharge 
of  his  duties,  shall  recidve  full  pay  during 
such  disability  not  to  exceed  30  days,  and 
half  pay  not  to  exceed  6  months,  etc. 

When  the  appellant  Engstrom  entered  tbe 
employ  of  tbe  dty,  this  provision  of  the  char- 
ter was  as  much  a  consideration  (or  bis 
services  as  tbe  wage  of  $2.7S  per  day.  It  was 
dearly  the  intention  of  tbe  charter  of  the 
dty  of  Seattle,  when  this  section  was  enacted, 
that  when  any  person  falling  within  the 
terms  of  the  charter  was  disabled  in  the  dis- 
charge of  his  duties,  he  was  to  receive  pay 
for  the  time- stated.  This  was  in  addition  to 
his  daily  wage.  And  if  no  other  person  were 
responsible  tar  an  injury  or  tbe  disaUUty 
of  an  employ^,  it  Is  too-  dear  for  argument 
that  tbe  dty  would  be  liable,  not  only  for 
the  daily  wage  during  the-  time  tbe  dis- 
abled person  had  worked,  but  also  fer  fall 
and  half  pay  for  the  time  spedfled  in  tbe 
charter  provision  after  disability.  In-  short, 
it  seems  dear  that  this  section  was  a  part 
consideratloD  foe  the  services  of  the  employ^ 
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It  waB  In  tlw  aator*  of  a  pension  toe  tte 
serrioes  which  had  Uieratoftxe  boen  reiwlered 
by  the  euplov^. 

In  Heath  t.  S«attl«  Taxlwb  Oon  73  Wash. 
177,  131  Pac.  843,  where  a  suit  was  brought 
by  a  policeman  who  had  been  injured  by  the 
negligent  act  of  a  tazicab  company,  and 
where  an  instruction  was  asked  to  the  effect 
that  if  the  Jury  believed  from  the  evidence 
that  the  plaintiff  had  t>een  reimbursed  for 
his  Iocs  of  wages  out  of  the  police  pension 
fund  of  the  city  of  Seattle,  and  for  his  hos- 
pital and  medical  bills,  then  the  plaintiff 
was  Bot  entitled  to  recover  against  the  de- 
fend&jit  in  that  case  the  sums  for  which  he 
had  already  been  reimbursed  by  the  city  out 
of  that  fund,  we  held  upon  appeal  to  this 
court  that  the  trial  court  properly  lefnsed  to 
give  the  instmction,  saying: 

"0%e  plala  parpose  of  tb«  act  is  to  create  a 
fund  'for  tka  binefit  of  the  policeman,  into  which 
he  pays  1^  per  cent  of  bis  luontbly  salary  as 
a  coDsideratioii  for  participation  in  its  benefits. 
It  is,  in  its  essence,  mnnicipal  insurance  for 
which  a  consideration  is  paid.  We  con  sea  no 
difference  ia  principle  between  this  and  ordinary 
accident  insurance,  so  far  as  the  question  here 
involved  is  concerned.  The  fact  that  a  person 
injured  by  anotbor's  negligence,  having  accident 
insurance  for  wliich  he  has  paid,  is  reimbursed  by 
the  insurance  company  for  his  loss  of  time  and 
expenses  caused  by  the  injury,  cannot  preclude 
him  from  maintaining  an  action  for  these  same 
items  against  tlie  person  causing  the  injury.  It 
would  be  contrary  to  public  policy,  and  shocking 
to  the  sense  of  justice,  to  hold  that  the  proceeds 
of  insurance  paid  for  by  the  injured  person  for 
his  own  benefit  or  that  of  bis  widow  and  chil- 
dren should  inure  to  the  benefit  of,  and  grant  im- 
munity to.  the  person  whose  negligence,  willful 
or  other^vise,  injured  him  or  caused  his  death 
[citing  a  number  of  cases]." 

That  was  a  case  apparently  where  ai  the 
time  of  the  trial  thQ  dty  had  paid  to  the* 
plaintiff  the  benefits  undep  the  charter; 
while  this  is  a  case  where  at  the  time  the 
suit  was  brought  against  the  traction  com- 
pany the  city  had  not  paid  the  benefits  under 
the  dtiartec.  If  it  was  not  error  to  refuse 
to  give  the  requested  instmction  in  that  case, 
it  dearly  would  not  have  been  error  to  re- 
fuse to  ^ve  a  similar  instructiioa  in  the  case 
of  ESngstrou)  against  the  railway  oontpany, 
for  the  reasons  stated  in  the  Heath  Caaa.  It 
is  true  in  the  Heath  Case  1^  per  cent  of 
the  monthly  salary .  of  tbe  poUcemai)  was 
placed  in  the  fund  from  which  Injured  po- 
Ucemea  were  paid.  But  we  are  oC  the  opin- 
ion that  the  talcing  of  this  small  percentage 
from  the  salary  of  the  policeman  and  plac- 
ing it  into  thia  fubd  did  not  place  him  in  a 
better  position  than  Mr.  Ungstrom  was  in 
when  under  his  coataract  with  t)ie  city  he 
was  ^titled  t»  $8.75  per  day  foe  the  days 
he  worked,  and  fall  pay  for  30  days  and 
half  pay  not  to  esxeed  6  months'  while. dls- 
aUed,  under  the  Aartse.  We  thinlc  theve 
was  aiiq>le  oonaidBration  far  the  benefits  to 
be.  received  under  ttae  city  charter,  and  that 
the  beneits  .in  the  Heath  Qase  were  no  more 
a  pension  than  were  the  beneflta  in  this  case. 
159P.-62 


We  think  the  Heath  Case  ia  In  point;  and 
that  the  trial  court  should  have  followed  the 
rule  there  announced.  It  is  no  doubt  the 
rale  that  Sngstrom  could  not  collect  against 
the  city  more  than  once  for  his  services. 
LongfeUow  v.  Seattle,  76  Wash.  609,  136  Pac. 
855.  The  fact  that  be  collected  damages 
from  the  persons  injuring  him  while  be  was 
in  the  employment  of  the  dty  and  lo  the  line 
of  his  duty,  did  not  relieve  the  city  from 
complying  with  its  contract  of  employment 
with  Mr.  Engstrom. 

m  The  respondent  also  contfgds  that  M^r. 
Engstrom  was  not  disabled  in  the  discharge 
of  bia  dutiea  It  is  conceded  that  be  waij 
injured  while  engaged  In  his  work  througii 
the  negligence  of  the  electric  railway  com- 
pany, ^be  respondent  cites  Rhodes  v.  Unit- 
ed States,  79  Fed.  740,  26  C.  C.  A.  186,  where 
an  act  of  Ck>ngres8  provided  ttiat  a  soldier 
"disabled  by  reason  of  any  wound  or  injury 
received,  or  disease  contracted,  while  in  the 
service  of  the  United  States  and  in  the  line  of 
duty,"  shonld  be  entitled  to  a  pension.  It 
seems  that  the  trial  court  in  that  case  in- 
structed tliat  the  service  must  have  been  the . 
cause  of  the  disease,  and  not  merely  coinci- 
dent with  it  in  point  of  time ;  and  the  court 
held  that  this  definition  was  right,  because 
the  statute  allows  a  pension  for  wounds  or 
injuries  received  and  diseases  contracted  in 
the  service  and  in  the  line  of  duty.  In  that 
case  it  was  necessary  that  the  soldier  must 
have  been  both  In  the  service  and  in  the 
line  of  duty  at  the  time  he  contracted  the 
disease,  or  that  he  would  not  be  entitled  to 
a  pension. 

In  this  ease  the  provision  is  tlmt  any  per- 
son in  the  service  of  the  dty  wbo  shall  be 
disabled  in  the  discharge  of  his  duties  shall 
be  entitled  to  the  benefits  under  the  char- 
ter provision.  It  is  conceded  here  that  the 
resx>ondent  was  in  the  service  of  the  city 
and  in  the  discharge  of  his  duties  when  he 
was  injured.  It  is  true  he  was  injured  by 
tbe  negligence  of  some  other  agency  tlian 
that  of  the  dty.  Bat  no  exception  is  made 
in  th«  charter  provision;  and,  conceding 
that  in  the  discharge  of  duty  means  in  tlie 
line  of  duty,  he  was  so  injured  in  this  case. 
And  he  was  injured  by  reason  of  the  fact 
that  he  was  in  the  line  of-  his  duty  and  in 
the  discharge  of  his  duty,  We  are  satisfied 
that  the  rule  in  th»  Bhodes  Case,  supra,  is 
not  opposed  to  the  rule  we  now  announoe, 
because  in  this  case  the  appellant  at  the 
time  be  was  disabled  was  in  pae  discbarge  of 
his  dutiicB  and  in  the  line  of  his  dutibes.  We 
are  of  the  opinion,  for  the  reasons  above 
stated,  that  the  charter  provision  above 
quoted  providies  for  a  pension  in  substance, 
thaf'the  consideration  there'or  was  the  em- 
ployment and  service  rendered  under  the  -em- 
ployment, and  that  the  remedy  against  the 
person  injuving  him  was  cnmnlatlve,  which 
be  nilght  puffiue  if  he  saw  fit,  and  that  in 
l)nrsatng  that  remedy  he  did  not  relieve  tl» 
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city  from  paying  th«  wages  and  the  benefits 
accruing  under  the  charter  provision. 

The  judgment  of  the  trial  court  Is  rerera- 
ed,  and  the  cause  remanded,  with  Instruc- 
tions to  enter  a  Judgment  for  the  amounts 
prayed  for  in  the  complaints. 

MORRIS,  O.  J.,  and  OHADWICK,  FUL- 
LBRTON,  and  ELLIS,  JJ.,  concur. 


McNEIL  et  aL  T.  KREDO  et  aL    (Civ.  1774.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. July  11,  1916.  Rehearing  Denied 
Aug.  10,  1916;  Denied  by  Supreme  Court 
Sept  7,  1916.) 

1.  Vendob  and  Pubchaseb  $s9341(2)  —  Re- 
covEBT  OF  Patmknt— Complaint  —  Rescis- 
sion OF  CONTBACT. 

The  complaint  of  the  purchasers  to  recover 
of  the  vendor  a  payment  made  on  the  executory 
contract,  alleging  that  he  without  cause  repu- 
diated the  contract,  declared  it  canceled,  and 
denied  to  them  any  right  or  interest  thereunder, 
states  a  cause  of  action ;  they  by  his  action  be- 
ing relieved  from  obligation  of  further  perform- 
•  ance  and  privileged  to  consider  and  accei>t  his 
renunciation  of  the  contract  as  a  rescission 
thereot 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  1011;  Dec.  Dig.  <8=» 
341(2).] 

2.  Vendob  AND  Pdbchabeb  €=9341(2)— Recot- 
EBT  OF  Payment— Complain't— Placing  in 
Statd  Quo. 

The  complaint  of  purchasers  to  recover  of 
the  vendor  a  payment  made  on  the  executory 
contract,  because  of  his  rescission  thereof,  suf- 
ficiently alleging  that  they  had  not  received  ar.d 
retained  by  virtue  of  the  contract  any  thing 
of  value  from  him,  need  not  allege  that  they 
had  placed  or  offered  to  place  him  in  statu  quo 
before  electing  to  accept  his  rescission. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  t  1011:  Dec.  Dig.  <S=> 
341(2).] 

3.  Pabtnebshif  €=>219<3)— Actions  Against 
—Pleading. 

Allegation  of  the  complaint  that  the  eon- 
tract  involved  was  the  partnership  obligation 
of  defendants  does  not  prevent  proof  that  it 
was  the  individual  obligation  of  one  of  them, 
and  recovery  from  him ;  Code  Civ.  Proc.  i  578, 
providing  that  judgment  may  be  for  or  against 
one  or  mors  of  several  defendants. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  434;    Dec.  Dig.  «=9219(3).] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  James  McNeil  and  others  against 
F.  L.  Kredo  and  others.  From  an  adverse 
judgment  and  order,  the  named  defendant 
appeals.    Affirmed. 

A.  M.  De  Vail,  of  San  Francisco,  for  appel- 
lant E.  B.  Merlng,  of  San  Francisco,  for 
respondents. 


PER  CURIAM.     The  defendants   herein 
were  sued  individually  and  as  copartners. 


The  appeal  la  frotn  the  Judgment  entered  in 
favor  of  the  plaintiffs  and  against  the  de- 
fendant F.  L.  Kredo  Individually  and  from 
an  order  denying  him  a  new  trial. 

The  action  was  for  the  recovery  at  the 
sum  of  9080  alleged  to  bare  been  paid  to  the 
defendants  pursuant  to  the  terms  of  an  ex- 
ecutory contract  for  tiie  purchase  and  sale 
of  certain  ranch  property  situate  In  the 
county  of  Mendocino.  The  plaintilTa  com- 
plaint proceeded  upon  the  theory  that,  sub- 
sequent to  the  payment  of  the  sum  sued  for 
and  without  default  by  the  plaintiffs,  the 
defendants  repudiated  the  contract  and  elect- 
ed to  rescind  the  same.  Upon  the  trial  of  the 
case  it  developed  In  evidence  that  the  con- 
tract in  controreray  was  not  a  partnership 
obllgatlOD,  and  that  It  had  been  executed 
only  by  and  between  the  plaintiffs  and  the 
defendant  F.  L.  Kredo  Individually.  Accoru- 
Ingly  a  nonsuit  was  granted  to  the  defend- 
ant H.  F.  Kredo  and  the  partnership. 

[1-3]  The  complaint  states  a  cause  of  ac- 
tion. 'It  In  effect  alleged  that  the  defendants 
without  cause  repudiated  the  contract,  de- 
clared It  canceled,  and  denied  to  plaintiffs 
any  right  or  Interest  thereunder.  This  being 
so,  the  plaintiffs  were  relieved  from  the  ob- 
ligation of  further  performance  on  their  part 
and  were  privileged  to  consider  and  accept 
the  defendant's  renunciation  of  the  contract 
as  a  rescission  of  the  same.  Liver  t.  Mills 
155  Cal.  459,  463,  101  Pac.  289;  Simmons  v. 
Sweeney,  13  Cal.  App.  283,  289,  109  Paa  265; 
Seals  V.  Davis,  25  Cal.  App.  68,  142  Pac.  905. 
In  the  absence  of  a  special  demurrer  the 
complaint  Is  sufficiently  certain  in  its  allega- 
tions to  the  effect  that  the  plaintiffs  bad  not 
received  and  retained  by  virtue  of  the  con- 
tract, anything  of  value  from  the  defendants. 
Consequently  it  was  not  essential  to  the 
statement  of  a  cause  of  action  to  allege  that 
the  plaintiff  had  placed  or  had  offered  to 
place  the  defendants  in  statu  quo  before 
electing  to  accept  the  defendant's  alleged 
rescission  of  the  contract.  The  allegation 
of  the  complaint  that  the  contract  In  contro- 
versy was  a  partnership  obligatloa  did  not 
preclude  proof  of  the  fact  that  It  was  the 
individual  obligation  of  the  defendant  7. 
L.  Kredo.  Code  Civ.  Proc  |  578;  Grangers' 
Union  V.  Ashe,  12  Ol.  App.  757,  108  Pac. 
638. 

The  evidence,  in  our  opinion,  sustains  the 
findings  of  the  trial  court  as  to  the  making 
of  the  contract,  its  performance  by  the  plain- 
tiffs, the  sums  paid  by  them  thereunder,  and 
its  repudiation  and  j-esclsslon  by  the  defend- 
ants. The  findings  support '  the  judgment 
Standing  alone,  finding  No.  6  may,  as  a  re- 
sult of  a  clerical  misprision,  be  somewhat  un- 
certain ;  but,  when  considered  and  construed 
with  the  context  of  the  findings  as  a  whole, 
thdr  numerical  order  and  general  arrange- 
ment. It  is  fairly  certain  that  finding  No.  6 
refers  to  paragraph  6  of  the  complaint 
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This  disposes  of  all  of  the  points  made  In 
support  of  the  appeal  which  we  deem  worthy 
of  discussion. 

The  Judgment  and  the  order  api)ealed  from 
are  affirmed. 


BONE  y.  TRAFTON.    {dr.  1T89.) 

(District  Court  of  Appeal,  First  District,  CSl- 

Uomia.    July  6,  1916.) 

1.  Attachmbnt  «=al86— AmDAvrr  — Dekbot 

—Amendment. 
A  defect  in  attachment  proceedings  consist- 
ing of  omission  of  the  word  "free"  or  house,"  in 
the  blank  space  before  the  word  "holder,"  in 
the  afSdavit  of  jnstification  of  sureties,  alleged 
to  be  an  unintentional  oversight  on  the  part  of 
the  officer  or  notary  talcing  the  affidavit,  is 
amendable. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  S7S-881,  383,  384;  Dec.  Dig.  «=> 

Z  Undebtakirob  4b»2— Amkhduxnt  —  E2r- 

FECT. 

Wbere  a  statute  permits  the  correction  o{ 
an  original  undertaking  or  the  sobstitution  of  a 
new  one,  it  has  the  effect  of  validating  the  pro- 
ceeding from  its  inception. 

[Ed.  Note.— For  other  cases,  see  Undertakings, 
Cent.  Dig.  |  1 ;  Dec.  Dig.  «s>2.] 

3.  Shkbdib  ard  Conbtablis  «=3»138(1)— Ao- 
TioN— WBONorni,  Sale  of  Pbopebiy- Bub- 
DKN  or  Pboof. 
Under  Code  Civ.  Proc.  i  S68,  providing 
that,  if  a  writ  of  attachment  was  improperly 
issued,  it  must  be  discharged,  unless  amended 
before  hearing,  where  a  mortgage  was  taken 
after  a  defective  original  affidavit  of  sureties, 
but  before  a  new  affidavit  and  undertaking,  and 
subsequent  amendment  to  the  original  afndavit 
and  undertaking,  and  it  appeared  that  the  sher- 
iff, levied  upon,  held  possession,  and  sold  the 
Iiersonal  property  by  virtue  of  the  original  at- 
tachment, the  burden  is  on  the  chnttel  mort- 
gagee, in  an  action  against  the  sheriff,  to  prove 
that  the  new  affidavit  and  undertaking  con- 
stituted an  abandonment  of  the  orisrinsl. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  290;  Dec.  Dig.  <8=» 
138(1).] 

Appeal  from  Superior  Covrt,  Santa  Cruz 
County;    Benj.  K.  Knight,  Judge. 

Action  by  W.  H.  Bone  against  H.  Y.  Traft- 
on.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Edward  J.  Kelly,  of  WatBonvllle,  for  ap- 
pellant. George  P.  Burke,  of  Watsonrllle, 
for  respondent 

PER  CURIAM.  This  Is  an  appeal  from 
the  Judgment.  In  this  case  the  trial  court 
prepared  an  opinion,  which  correctly  sets 
forth  the  facts  and  the  law  applicable  there- 
to, and  which,  omitting  what  is  said  touch- 
ing one  point  not  necessary,  we  think,  to  a 
disixjsitlon  of  the  case,  we  adopt  as  fol- 
lows: 

In  this  action  plalntUf  seeks  to  recover 
damages  from  the  defendant,  as  sheriff,  for 
the  alleged  wrongful  sale  of  personal  prop- 
erty nnder  a  writ  of  attachment,  without 
having  first  tendered  to  plaintiff  the  amount 
of  a   chattel   mortgage   owned   by  plaintiff. 


and  which  plaintiff  claims  antedated  said 
writ  of  attachment. 

The  decision  In  the  case  involves  a  ques- 
tion of  law  based  upon  the  following  facts, 
which  are  undisputed,  viz.:  On  October  7, 
1914,  in  an  action  filed  In  this  court  (the 
superior  court  of  the  county  of  Santa  Cruz), 
entitled,  "Arbanaaln  v.  Kadovan,"  Radovan 
was  sued  for  $370,  and  costs,  alleged  to  be 
due  for  merchandise  sold  to  him  by  assign- 
or of  Arbanasln.  On  the  day  the  action  was 
filed  an  affidavit  and  undertaking  for  attach- 
ment were  also  filed,  and  the  writ  of  attach- 
ment was  issued  and  placed  in  the  bands 
of  the  sheriff  for  servlca  The  writ  was 
levied  by  the  sheriff  upon  personal  proper- 
ty the  title  to  which,  so  far  as  this  action 
was  concerned,  was  vested  In  Kadovan  free 
from  incumbrance.  On  October  16,  1814, 
nine  days  subsequent  to  the  levying  of  the  at- 
tachment, Radovan  executed  and  delivered 
to  the  plaintiff  In  this  action,  W.  H.  Bone, 
a  chattel  mortgage  for  $630  covering  the  at- 
tached property.  The  mortgage  was  duly 
recorded  on  October  17,  1914.  Thereafter, 
on  the  same  day,  Radovan  filed  a  notice  of 
motion  that  be  would  on  October  23d  move 
the.  court  to  discharge  the  attaciuneut,  on  the 
ground  "that  the  undertaUng  required  by 
law  before  the  writ  should  issue  was  not 
accompanied  by  the  affidavit  of  the  sureties 
thereon  and  therein  that  they  were  freehold- 
era  or  householders  within  this  state." 
Thereafter,  to  wit,  on  October  19,  1914,  Ar- 
banasln made  and  filed  another  affidavit  and 
undertaking  on  attachment,  and  had  Issued 
thereon  another  writ  of  attachment,  which 
was  also  placed  in  the  hands  of  the  sheriff 
for  service.  On  October  23d,  the  day  on  which 
the  motion  to  discharge  the  attachment  was 
heard,  Arbanasln  presented  to  the  court  an 
application  and  asked  permission  to  file  a 
third  undertaking,  amending  the  undertak- 
ing filed  on  October  7th,  and  he  based  his 
application  upon  an  affidavit  in  which,  among 
other  things,  it  was  stated  that  the  defect 
in  the  first  undertaking  was  the  omission 
of  the  word  "free"  or  "house"  in  the  blaulc 
space  before  the  word  "holder"  in  the  affi- 
davit of  Justification  of  sureties  attached 
to  said  undertaking,  and  was  "a  mere  unin- 
tentional oversight  on  the  part  of  the  offi- 
cer or  notary  taking  such  affidavit"  The 
court  thereupon  on  said  28d  day  of  October, 
1914,  allowed  the  amended  undertaking  to 
be  filed,  and  denied  tbe  motion  to  discharge 
the  attachment  No  appeal  was  talien  from 
the  order  of  the  court  In  this  respect,  and  it 
became  final.  The  plaintiff  Bone  now  claims 
that  the  act  of  Arbanasln  In  filing  the  sec- 
ond affidavit  and  undertaking  on  October 
19th,  and  having  procured  thereon  a  new' 
writ  of  attachment,  all  of  which  was  done 
before  the  court  permitted  the  ffilng  of  the 
amended  undertaking,  constituted  a  total 
abandonment  of  the  original  or  first  attach- 
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ment,  and  that  thereliy  the  mortgage  lien  or 
Bone  became  and  was  a  first  Hen. 

[1,21  The  defect  In  the  affidavit  was 
amendable  (Tyson  y.  Belnecke,  25  Cal.  App. 
696,  700,  145  Pac.  153;  Peterson  v.  Beggs, 
26  Cal.  App.  760,  148  Pac.  541;  Jones  v. 
LeadvlUe,  10  Colo.  484,  17  Pac.  272),  and 
there  Is  ample  authority  holding  that,  where 
a  statute  permits  the  correction  of  an  orig- 
inal undertaking,  or  the  substitution  of  a 
new  one,  it  has  the  effect  of  validating  the 
proceeding  from  its  inception  (Griffith  v. 
Milwaukee  Harvester  Co.,  92  Iowa,  634,  61  N. 
W.  243,  64  Am.  St  Rep.  573;  Standard 
Encyc.  of  Pro.  vol.  3,  p.  460;  McCraw  t. 
Welch,  2  Colo.  284 ;  State  Bank  ▼.  Morris,  18 
Iowa,  136;  Plerse  v.  Miles,  5  Mont  649,  6 
Pac.  847;  Langstaff  v.  Miles,  5  Mont  664, 
6  Pac.  366;  Drake  on  Attachment  {  148). 

[3]  Accordingly,  tn  the  present  case,  under 
the  broad  terms  of  section  558,  Code  of 
Civil  Procedure,  it  must  be  assumed  that  at 
aU  times  subsecinent  to  the  filing  of  the 
first  undertaking  there  was  a  valid  attach- 
ment, unless,  as  claimed  by  the  plalntlfF, 
the  first  attachment  was  abandoned  by  the 
filing  of  the  new  affidavit  and  undertaking. 
In  the  case  at  bar  the  evidence  shows  with- 
out contradiction  that  the  sheriff  levied  up- 
on, at  aU  times  held  possession  of,  and  final- 
ly sold  the  personal  property  by  virtue  of 
the  first  attachment;  and  the  sheriff  In 
thus  holding  and  selling  the  property  did  not 
attempt  to  levy  the  second  attachment  at 
all,  but  entirely  ignored  It  There  was  no 
evidence  that  Arbanasin  or  fbe  sheriff  In- 
tended to  abandon  the  first  attachment  In 
order  to  prevail  it  was  Incumbent  tipon  (die 
plaintiff  to  make  such  proof;  and,  having 
failed  to  do  so,  judgment  was  properly  ren- 
dered against  him.  The  authorities  support 
this  view.  Stephens  v.  Mansfield,  11  CaL 
363;  Marguart  v.  Bradford,  48  Ual.  626- 
529 ;  Wood  V.  Btlwanda  Water  Co.,  147  OaL 
228,  234,  81  Pac.  612 ;  Utt  v.  Frey,  106  Cal. 
392-397,  89  Pac.  807;  Words  and  Phrases, 
voL  1,  p.  4.  In  the  cose  of  Wright  v.  West- 
heimer^  3  Idaho  (Hash.)  232,  28  Pac.  430,  35 
Am.  St  Rep.  260,  the  facts  are  almost  iden- 
tical with  the  facts  of  the  case  at  bar.  In 
that  case  an  attachment  was  levied  upon 
real  estate  That  was  an  action  to  quiet  ti- 
tle to  land  by  removing  a  cloud  therefrom 
caused  by  the  issuance  and  levy  of  certain 
attachments^  Subsequently  a  second  attach- 
ment was  obtained  by  the  sam«  plaintiff 
and  levied  by  the  sheriff  upon  the  same 
property.  Defendant  claimed,  among  other 
grounds,  that  tbe  act  of  procurmg  the  second 
attachment  operated  as  an  abandonment  of 
the  first.    The  court  said: 

"The  appellant  alleges  in  the  complaint  that 
the  levy  of  the  first  writ  wa^  abandoned  by  rea- 
son of  the  issuance  of  the  second  writ  and  levy- 
ing it  upon  the  identical  property  on  which  the 
first  writ  was  levied.  The  reapoudents  by  their 
answer  deny  the  ubandoumoiit  of  the  levy  of 
the  first  writ,  and  state  in  their  answer  the  rea- 


son for  procuring  the  Issuance  of  the  second 
writ  as  follows:  The  teld  plaintiff  havin;  at 
that  time  come  into  more  open  and  notorioni 
assertion  of  rights  and  ownership  in  the  mid 
real  estate,  the  defendants  herein  caused  a  new 
writ  to  issue,  as  provided  by  law,  and  procured 
the  same  to  be  levied  on  all  the  interest  the  said 
D.  D.  Wright  then  had  la  said  real  estate.'  The 
abandonmeat  of  the  first  writ  made  an  issue  in 
the  pleadings,  the  burden  resting  on  the  plain- 
tiff. The  record  contains  no  evidence  of  absn- 
donment.  It  is,  however,  contend^  that  the 
abandonment  was  established  b^  the  issuance  of 
the  second  writ,  and  the  levying  of  the  same 
upon  the  identical  parcel  of  land  on  which  the 
hrst  writ  had  been  levied.  The  answer  to  this 
la  that  the  respondents  denied  any  intention  of 
abandoning  the  lien  secured  by  the  first  writ 
and  aver  that  they  procured  the  issuance  of  the 
second  writ  as  a  precautionary  measure  only, 
l^e  law  does  not  presume  or  favor  abandon- 
ments. The  issue  having  been  made  by  the 
pleadings,  it  was  incumbent  upon  the  appellant 
to  estnblish  the  fact  of  abandonment  which  he 
failed  to  do." 

Judgment   affirmed. 


TTNION  TRUST  CO.  OF  SAN  FRANCISCO  v. 

PACIFIC  TELEPHONE  &  TELEGRAPH 

CO.    (Civ.  1794.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. July  7,  1916.  Rehearing  Denied  Aug. 
5,  1916.  Denied  by  Supreme  Court  Sept  6. 
1916.) 

EXECtrroBS  awd  AoinirrsTBATOBS  ®=»510(1)— 
Ancillabt  Adhinistbatob  —  Action  —  Dfr 

FEN  SB. 

That  stock  of  a  domestic  corporation,  owned 
by  a  resident  of  another  state  at  the  time  of  his 
death,  was  voluntarily  surrendered  by  it  to  his 
foreign  domiciliary  executor,  and.  subsequently 
to  his  devisee,  prior  to  any  local  ancillary  ad- 
ministrtitlun,  is  a  good  defense  to  action  for  the 
stock,  by  the  local  ancillary  administrator,  subse- 
quently appointed,  against  the  corporation. 

[Ed.  Nute.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §ii  2310-2315, 
2317.  2318,  2322;  Dec.  Dig.  «=351S>{1).] 

Appeal  from  Superior  Court  Clt;  and 
County  of  San  Francisco;  Danl^  01  Oeasyi 
Judge. 

Action  by  Union  Trust  Company  of  San 
Francisco  against  the  Pacific  Telephone  & 
Telegraph  Company.  From  an  adverse  Judg- 
ment and  order  plaintiff  appeals.    AfBimed. 

Heller,  Powers  ft  Ehrman,  of  San  Fran- 
cisco, for  appellant  Plllsbury,  Madison  ft 
Sutro^  of  San  Francisco,  for  respondent 

LENNON,  P.  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  defendant  The 
facts  as  set  forth  In  the  brief  of  appel- 
lant are  conceded  to  be  correctly  stated,  and, 
so  far  as  they  are  material  to  the  questions 
of  law  Involved,  are  as  follows:  David  R. 
Downer  died  in  the  state  of  New  Jersey  on 
March  1,  1911,  belnng  then  a  resident  of 
that  state.  Thereafter  his  will  was  admitted 
to  probate  In  the  courts  of  New  Jersey  hav- 
ing Jurisdiction  of  his  estate.  A.  part  of  the 
property  of  the  estate  of  the  decedent  con- 
sisted of  fifteen  shares  of  preferred  capital 
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stock  ot  Ute  defendant  corporation,  Talued 
at  $1,500.  The  defendant's  office  aod  prind- 
pal  place  of  business  was  and  Is  in  the  dty 
and  county  of  San  Trandsco.  At  the  time 
of  the  death  of  tlie  decedent  the  certtflcates 
of  stock  In  question  were  in  his  possession 
in  the  state  of  New  Jersey,  and  came  into 
the  possession  of  the  executor  named  In  his 
will,  who  thereafter,  as  such  executor,  sur- 
reudered  the  certificates  of  said  stock  to  the 
defendant,  which  transferred  the  shares  of 
stock  on  Its  hooks  to  said  executor  and  Issued 
to  hlni  a  new  certificate  for  the  same.  There- 
after the  said  executor  duly  indorsed  and 
transferred  said  stock  to  Bdlth  A.  Barnes, 
one  of  the  derlsees  under  the  win  of  said 
decedent,  who  subsequently  surrendered  the 
same  to  the  defendant,  which  thereupon  is- 
sued to  Edith  A>  Barnes  a  new  certificate  for 
the  stock  in  question.  On  July  29,  1913,  the 
courts  of  New  Jersey  approved  the  final  ac- 
counts and  acts  of  the  executor  In  said  es- 
tate. Thereafter  an  exemplified  copy  of  the 
will  of  said  decedent  was  admitted  to  pro- 
bate by  the  superior  court  of  the  city  and 
county  of  San  Francisco,  and  ancillary  let- 
ters of  administration  with  the  will  annexed 
issued  to  the  plaintiff,  which  thereupon  de- 
manded of  the  defendant  that  it  issue  to 
plaiutiflr,  as  such  ancillary  administrator 
with  the  will  annexed,  a  certificate  for  the 
fifteen  shares  in  question,  and,  this  demand 
being  refused,  brought  this  actlcm  against 
the  defendant  for  the  possession  of  said 
stock. 

The  trial  court  from  the  foregoing  facts 
found  in  favor  of  the  defendant  and  entered 
its  Judgment  accordingly,  and  from  that 
Judgment  the  plaintiff  prosecutes  this  appeal. 

The  sole  question  presented  for  determina- 
tion upon  this  appeal  is  as  to  whether 
the  delivery  by  the  defendant  of  the 
shares  of  stock  In  question  to  the  for- 
eign administrator  of  the  decedent,  and 
also  to  his  devisee  entitled  thereto,  in 
the  absence  of  prior  ancillary  administra- 
tion, and  the  appointment  of  the  plaintiff  as 
administrator  with  the  will  annexed  in  this 
state,  constitutes  a  good  defense  to  this  ac- 
tion by  such  ancillary  administrator  to  re- 
cover said  stock.  Tlie  appellant  chiefly  re- 
lies for  Its  right  to  such  recovery  upon  the 
case  of  Murphy  v.  Crouse,  135  Cal.  14,  66  Pac. 
971,  87  Am.  St  'Rep.  90,  as  approved  in  the 
cases  of  Richards  v.  Blaisdell,  12  Oal.  App. 
101,  106  Pac.  732,  and  McDougald  v.  Ix)W, 
164  Cal.  107,  127  Pac.  1027.  It  Is  pointed 
out  (HI  behalf  of  the  respondent  that  the 
case  of  Murphy  v.  Crouse  Involved  a  con- 
troversy between  the  domiciliary  adminis- 
trator of  a  foreign  state  and  the  ancillary 
administrator  appointed  here  as  to  which 
had  the  better  right  to  the  possession  of  the 
personal  property  of  the  decedent,  and  that 
in  such  ft  case  the  re^^ondent  concedes  that 
the  local  ancillary  administrator  has  the 
better  right;  but  insists  that  such  is  not  the 


situation  in  the  case  at  bar,  and  in  support 
of  such  insistence  directs  our  attention  fo 
the  early  case  of  Brown  y.  San  Francisco 
Gaslight  Co.,  68  Cal.  426,  wherein  it  was 
held  that,  in  the  absence  of  local  ancillary 
administration,  the  foreign  administrator  of 
a  decedent  was  entitled  to  a  transfer  of  the 
stock  of  a  nonresident  decedent  in  a  Cali- 
fornia corporation  without  taking  out  letters 
here;  and  that  the  case  of  Brown  v.  S.  F. 
Gaslight  Co.  was  considered  and  distinguish- 
ed in  the  case  of  Murphy  v.  Crouse  upon  the 
very  ground  contended  for  by  the  respondent 
here;  and  that  the  two  later  cases  above 
dted  do  not  undertake  to  lay  down  •a  contra- 
ry rule.  Our  attention  has  not  been  called 
by  the  awellant  to  any  case  in  this  or  other 
jurisdictions  declaring  a  different  rule  to  that 
Invoked  in  the  case  of  Brown  y.  S.  F.  Gas- 
light Co. ;  but,  on  the  contrary,  the  respond- 
ent cites  a  large  number  of  cases  from  other 
states  wherein  the  principle  for  which  it  con- 
tends has  found  adoption,  and  in  many  of' 
which  the  fttcts  are  identical  with  those  of 
the  instant  case — notably  the  cases  of  Luce 
V.  Manchester  &  U  R.  IL,  68  N.  H.  688,  3 
AU.  618;  Hutchins  v.  State  Bank,  12  Mete. 
(Mass.)  421 ;  In  re  Gape  May,  etc.,  Co.,  61  N. 
J.  Law,  78, 16  AtL  101 ;  Putnam  v.  Fltn^,  45 
Minn.  242,  47  N.  W,  700,  U  L.  B.  A.  41.  The 
principle  invoked  In  these  cases  has  been 
well  set  forth  In  the  one  Ust  mentioned, 
wherein  the  court  says; 

"The  modem  decisions  *  *  •  Ju^ve  so  far 
drifted  uway  from  former  narrow  views  as  to  hold 
almost  universally  tbat,  althoDgh  the  executor  or 
administrator  of  the  domicile  cannot  maintain  a 
suit  in  another  state  to  recover  personal  prop- 
erty, or  collect  a  debt  due  the  estate,  yet  be  may 
take  posseasian  of  such  property  peaceably  with- 
out suit,  or  collect  a  debt  if  voluntarily  paid; 
and  that,  if  there  is  no  opposing  administration 
in  the  stnte  where  the  property  was  situated,  Its 
courts  will  roeognise  his  title  as  rightful,  and 
protect  it  as  fully  os  if  he  had  taken  out  letters 
of  administration  there ;  also,  that  the  voluntary 
payment  of  the  debt  by  the  debtor  under  such 
circumstances  would  be  good,  and  constitute  a 
defense  to  a  suit  by  an  andllary  administrator 
subsequently  appointed." 

We  think  the  foregoing  embodies  a  cor- 
rect statement  of  the  prindple  declared  in 
the  case  of  Brown  v.  S.  F.  Gaslight  Co., 
supra,  and  that  the  cases  of  Murphy  v. 
Grouse,  Richards  v.  Blaisdell  and  McDougald 
T.  Low,  supra,  are  not  to  be  understood  as 
departing  from  it  or  as  applicable  to  cases  of 
the  voluntary  delivery  of  the  stock  of  a  lo- 
cal oorporatian  to  a  foreign  domicUlary  ad- 
ministrator prior  to  any  local  andllary  ad- 
ministration, or  to  cases  involving  no  rights 
arising  out  of  the  inheritance  tax  laws,  or 
out  of  the  claims  of  local  creditors ;  and  that 
the  defendant. herein,  having  voluntarily  sur- 
rendered the  possession  of  the  stock  in  ques- 
tkm  to  ttaeforalgn  doaidllary  executor  of 
the  decedent,  and  subsequently  to  the  right- 
ful devisee  under  his  will  prior  to  any  local 
ancillary  administration,  has  by  proof  of  s» 
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doing  established  a  good  defense  to  this  ac- 
tion. 
Judgment  a£Brmed. 

We    concur:      KERRIGAN,     J.;      RICH- 
ARDS, J. 


LYNCH  et  aL  t.  BBKINS  VAN  ft  8T0RA6B 

CO.     (Civ.  1082.) 
(District  Court  of  Appeal,  Second  District;  Cali- 
fornia.   July  7,  1916.) 

1.  Affsai.   and   Ebbob  «=3l071(5)— Mattebs 

CONSIDEBED— IMMATBBIAL  FINDINGS. 

The  evidence  sustaining  the  finding  ot  an 
express  contract  that  the  storage  should  be  In 
a  fireproof  warehouse,  it  is  immaterial  whether, 
as  also  found,  an  implied  contract  to  the  same 
effect  arose. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4238:  Dec.  Dig.  <8=>1071(g; 
Trial,  Cent.  Dig.  {  040.] 

2.  Evidence    «=>K6(6)    —    Compktenct    — 
cobrobobation. 

To  corroborate  plaintiffs'  evidence  of  de- 
fendant's express  contract  to  store  in  a  fire- 
proof warehouse,  evidence  of  representations  by 
advertisements  and  printed  matter  that  defend- 
ant had  at  its  disposal  fireproof  warehouses  and 
oSered  to  customers  to  furnish  storage  of  that 
kind  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §!  1488,  1489;  Dec.  Dig.  «£=»355(5).] 

3.  EviDENCB  i^»2Tl(7)— Self-Sebving   Deo- 
iabations— Book  Entbies. 

The  entry  made  by  defendant's  agent  in  its 
order  book  at  the  time  of  the  giving  of  the  or- 
der to  it  for  warehouse  storage,  not  having 
been  seen  or  known  of  by  plaintiffs  when  the 
transaction  was  closed,  is  self-serving  and  not 
admissible  to  corroborate  its  evidence,  consist- 
ing of  the  positive  statement  of  its  agent,  con- 
tradicting plaintiffs,  that  nothing  was  said  in 
the  conversation  about  firpproof  storage,  that 
the  contract  was  for  non-fireproof  storage. 

[Ed.  Note.— For  other  cases,  see  Evidenco, 
Cent.  Dig.  S  1076;   Dec.  Dig.  <8=9271(7).] 

4.  CcerroMs  and  Usages  «=»12(1)  —  Knowl- 
edge—Habit  OF  Pabtt. 

Defendant's  practice  or  habit  of  charging  a 
different  price  for  storage,  according  to  wheth- 
er or  not  it  was  fireproof,  not  being  known  to 
plaintiffs  prior  to  contracting  for  storage,  is 
inadmissible  on  the  issue  of  an  express  contract 
for  fireproof  storage. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Dsages,  Cent.  Dig.  §  23;    Dec.  Dig.  «=»12(l).l 

5.  Customs  and  Usaoes  <S=12(1)  —  Knowl- 
edge. 

There  being  no  question  of  misrepresentation 
of  the  character  of  plaintiffs'  goods,  a  general 
custom,  undisclosed  to  plaintiffs,  among  ware- 
housemen to  insert  in  warehouse  receipts  a  pro- 
vision limiting  their  liability  for  loss  by  fire  to 
$50  per  package,  or  one  of  refusing  to  accept 
antiques  and  jewelry  of  great  value,  is  inadmu- 
sible  in  an  action  for  the  value  of  goods  which 
defendant  contracted  to  store  for  plaintiffs,  and 
which  were  burned  after  delivery  to  defendant 
and  before  a  receipt  therefor  was  issued. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  S  23;    Dec  Dig.  «=>12(1).] 

6.  Witnesses   «=340d-CoNiBASiCTiON— Cou- 
petenct  of  Evidence. 

As  tending  to  contradict  defendant's  agent, 
who,  denying  there  was  an  express  contract  for 


Storage  in  a  fireproof  building,  as  testified  by 
plaintiffs,  stated  that  nothing  was  said  in  the 
conversation  to  the  effect  that  the  storage  shonld 
be  fireproof,  defendant's  advertisement  of  abil- 
ity to  furnish  fireproof  storage,  though  unknown 
to  plaintiffs,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  127ft-1279;   Dec.  Dig.  «=»40ft] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  G.  Finlayson,  Judge. 

Action  by  John  G.  Lynch  and  others 
against  the  Beklns  Van  ft  Storage  Company. 
From  an  adverse  Judgment  and  order,  de- 
fendant appeals.     AfHrmed. 

Oollier  ft  Clark  and  Jones  &  Evans,  all 
of  Los  Angeles,  for  appellant.  Wllliamg, 
Goudge  &  Chandler,  of  Los  Angeles,  for  re- 
spondents. 

JAMES,  J.  PlalntlflTs  In' this  case  were 
awarded  Judgment  for  the  sum  of  $11,376 
as  the  value  of  certain  household  goods,  an- 
tique articles,  bric-a-brac,  etc.,  which  had 
been  delivered  Into  the  charge  of  defendant 
as  a  warehouse  keeper.  The  merchandise 
bad  been  transported  from  an  Eastern  point 
to  Los  Angeles  by  a  corporation  conducted 
as  an  adjunct  to  the  defendant,  although 
separate  in  Its  operation  and  mailagement 
On  the  arrival  of  the  merchandise  In  Ixis 
Angeles  plalntlfCs  visited  the  office  of  the  de- 
fendant and  there,  through  the  agent  of  de- 
fendant, arranged  for  the  storage  of  the 
goods.  The  merchandise  was  taken  In  diarge 
by  the  defendant  and  stored  In  a  warehoiue 
near  the  railway  station,  but  before  a  re- 
ceipt therefor  bad  been  delivered  to  the 
plaintiffs  a  fire  occurred  which  destroyed  the 
warehouse  and  its  contents.  Including  the 
property  of  plaintiffs.  The  warehouse  m 
which  the  property  was  stored,  as  has  al- 
ready appeared,  was  not  fireproof.  Plain- 
tiffs, in  suing  to  recover  the  value  of  their 
property,  alleged  that  an  express  contract 
had  been  made  with  them  that  the  storage 
should  be  In  a  fireproof  warehouse;  second, 
that,  Irrespective  of  the  express  verbal  con- 
tract, defendant  had  by  numerous  advertise- 
ments which  had  come  to  the  attention  of 
plaintiffs,  represented  that  the  storage  fnr- 
nished  by  it  was  fireproof,  and  that  the 
plaintiffs  relied  upon  such  representations; 
and  nothing  having  been  said  by  any  agent 
of  the  defendant  to  the  contrary,  by  the 
storage  of  the  goods  with  defendant,  plain- 
tiffs contended  that  an  Implied  contract  arose 
that  the  merchandise  was  to  be  protected  la 
a  fireproof  building.  Both  of  these  conten- 
tions were  sustained  by  the  trial  Judge,  al- 
though the  further  claim  that  the  fire  oc- 
curred through  the  negligence  of  the  defend- 
ant was  decided  against  the  plalntlffa  An 
appeal  was  taken  from  the  Judgment. 

[1, 2]  The  trial  Judge  having  determlaed 
that  there  was  an  express  contract  for  the 
furnishing  of  fireproof  storage,  and  the  rec- 
ord disclosing  evidence  amply   suflSicient  to 
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snstain  that  flndlUK,  the  judgment  sboold 
be  tifflrmed,  unless  alleged  errors  pointed  oat 
in  the  admlsalon  and  rejection  of  testimony 
are  fcmnd  to  be  meritorious.  We  think  it  un- 
necessary to  go  Into  any  discussion  of  the 
question  as  to  whether  the  Implied  contract 
arose  by  reason  of  the  i>rinted  representa- 
tions made  by  defendant  as  to  the  charac- 
ter of  storage  famished  by  it.  On  the  part 
of  the  plaintiffs  the  testimony  showed  tliat, 
when  the  order  was  given  to  the  defend- 
ant to  store  the  goods  of  the  plaintiffs,  In- 
quiry was  made  on  the  part  of  the  plaintiffs 
of  tbe  person  In  charge  of  defendant's  office 
as  to  whether  the  storage  would  be  "flre- 
proot,"  to  which  tbe  defendant's  agent  re- 
plied, "Oh,  yes."  The  plaintiffs  were  stran- 
gers in  tbe  city  of  Los  Angeles,  and  were  not 
acquainted  with  the  buildings  used  by  tbe 
defendant  for  warehouse  purposes.  It  seems 
that  the  defendant  had  a  fireproof  store- 
house under  Its  cdntrol,  which  was  at  a 
greater  distance  from  the  railroad  tracks 
than  the  non-flreproof  building  in  which  the 
goods  were  stored.  It  is  admitted  that  the 
defendant  was  able  to  and  could  furnish, 
when  required,  storage  which  by  reason  of 
the  character  of  the  building  would  furnish 
absolute  protection  against  fire.  Tbe  admis- 
sion of  evidence  showing  representations,  by 
advertisements  and  printed  matter,  to  the 
effect  that  the  defendant  had  at  Its  disposal 
fireproof  warehouses  and  offered  to  custom- 
ers to  famish  storage  of  that  kind,  was 
without  error,  as  it  tended  to  corroborate  the 
evidence  given  by  plaintiffs  as  to  tbe  ex- 
press contract  made  and  found  by  the  court 
Tliat  it  also  tended  to  furnish  a  basis  for 
on  impUed  contract  we  need  not  discuss,  for 
the  reoscHis' already  given. 

[t]  It  Is  claimed  on  the  part  of  appellant 
that  tbe  court  erred  in  reelecting  the  evi- 
dence of  an  entry  made  in  the  defendant's 
order  book  at  tbe  time  of  the  glvtug  of  the 
order.  This  entry  was  made  by  the  agent 
of  defendant,  and  It  was  offered  as  corrobo- 
rative evidence  tending  to  sustain  defend- 
ant's contention  that  the  contract  was  for 
non-fir^roof  storage.  It  was  not  claimed 
that  the  plaintiffs  saw  this  entry,  or  had 
any  knowledge  thereof  at  tbe  time  the  trans- 
action was  closed.  Such  a  declaration  would 
be  purely  self-serving,  and  Incompetent  to 
be  Introduced  In  evidence.  It  was  not  claim- 
ed that  defendant's  agent,  when  she  testi- 
fied, needed  to  refer  to  the  order  as  a  mem- 
orandom  refreshing  her  recollection,  for  she 
testified  very  positively  that  nothing  was 
said  In  tbe  conversation  to  the  effect  that 
the  storage  to  be  furnished  should  be  fire- 
proof. 

[4,(1  It  Is  claimed  again  that  the  court 
erred  in  rejecting  evidence  as  to  the  differ- 
ence between  the  prices  charged  by  the  de- 
fendant for  firq»rDof  and  non-flreproof  stor- 
age. It  is  not  contended  that  any  knowl- 
edge of  such  difference  had  be«i  conveyed  to 
the  plaintiffs  prior  to  the  making  of  the  con- 


tract for  storage,  and,  so  far  as  they  were 
concerned,  this  practice  or  habit  of  the  de- 
fendant was  a  secret  matter  which  could 
not  in  any  way  affect  the  contract  Defend- 
ant was  allowed  to  show  by  Its  employ^ 
that  the  charge  as  made  against  the  plain- 
tiffs for  the  storage  of  their  goods  was  a 
charge  customarily  made  by  It  for  non-fire- 
proof storage.  This  evidence,  no  doubt,  was 
considered  by  the  trial  Judge  in  making  up 
his  conclusion  of  fact  as  to  the  existence  of 
the  express  contract,  the  correctness  of 
which  conclusion  we  hare  no  right  to  here 
coudder.  It  must  be  deemed  to  be  the  fact 
There  was  no  errof  committed  by  the  court 
in  rejecting  evidence  offered  by  the  defendant 
to  prove  a  general  custom  among  warehouse- 
men to  insert  in  warehouse  receipts  a  provi- 
sion limiting  their  liability  for  loss  by  fire  to 
$50  per  package,  or  a  custom  of  refusing  to 
accept  antiques  and  Jewelry  of  great  value. 
Such  a  custom,  undisclosed  to  plaintiffs,  as 
it  was,  could  not  have  been  considered  to 
their  detriment  In  tbe  trial  of  the  Issues 
presented.  There  Is  no  claim  that  there  was 
any  misrepresentation  made  by  the  plain- 
tiffs as  to  the  character  of  their  goods,  or 
that  they  refused  upon  demand  to  truly 
state  that  character. 

[•}  It  is  also  contended  that  as  to  some  of 
the  evidence  of  representations  by  advertise- 
ments, there  was  no  proof  that  the  plaintiffs 
saw  or  relied  upon  such  statements,  and  that 
the  court  for  that  reason  should  not  have 
received  the  evidence.  The  evidence  object- 
ed to  under  this  head  consisted  of  a  calen- 
dar upon  which  was  printed  an  advertise- 
ment that  defendant  was  able  to  provide 
fireproof  storage.  It  was  objected  that  as 
the  plaintiffs  had  not  seen  this  calendar  at 
the  time  they  gave  their  order  for  storage, 
It  furnished  no  evidence  in  support  of  their 
cause  of  action  because  they  could  not  have 
relied  upon  such  representations.  The  trial 
judge  limited  tbe  effect  of  this  evidence  and 
admitted  It  for  a  proper  purpose  When  he 
said: 

"They  cannot  daim  that  the^  relied  upon  the 

advertisement  unless  they  saw  It  The^  did  not 
see  it  They  are  not  offering  this  in  evidence  to 
prove  that  the^  relied  upon  this,  but  to  show 
that  at  that  time  the  person  representine  the 
company  with  whom  tney  were  dealing  knew 
that  her  company  advertised  that  it  had  a 
fireproof  buildmg.  That  being  so,  there  being 
one  fireproof  building  and  one  that  was  not,  it 
may  legitimately  be  argued  that  if  nothing  was 
said  about  it  being  a  fireproof  building,  she  would 
naturally  have  said,  'We  have  one  which  is 
fireproof  and  one  which  is  not;  which  do  you 
want?"  On  the  other  band,  if  the  plaintiff  did 
contract  for  a  fireproof  building,  there  would 
be  no  occasion  for  saying  that,  or  for  calling 
their  attention  to  tbe  fact  that  there  was  one 
fireproof  building  and  one  which  was  not,  be- 
cause, if  they  had  contracted  for  it,  and  this 
witness  knew  It,  she  would  either  order  the 
goods  to  be  sent  to  the  building  which  was  fire- 
proof or  else  notifv  them  of  not  doing  so.  In 
other  words,  the  advertisement  of  the  fireproof 
warehouse  is  a  circumstance  that  has  some  ten- 
dency to  contradict  her  present  testimony,  to 
show  that  her  recollection  is  not  accurate ;  that 
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is,  tiiat  there  is  to  some  extent  an  Ineonaistency 
between  ber  saying  that  there  waa  no  contract 
for  a  fireproof  warehouse,  and  her  knowledge 
that  there  was  an  advertisement  that  there  was 
a  fireproof  warehouse. 

"Mr.  Collier  (for  the  defendant):  I  see  tbe 
purpose  which  the  court  presents. 

"The  Court:  That  is  the  purpose  for  which 
it  may  be  admitted.  I  presume  that  is  the  rea- 
son running  through  counsel's  mind." 

The  brevity  of  this  opinion  may  not  se«n 
commensurate  with  the  voluminous  record 
and  briefs  as  filed  In  this  cause,  but  to  our 
minds  the  apx>eal  Is  entitled  to  no  more  ex- 
tended consideration  than  has  been  given  to 
it.  The  trial  court,  by  its  determination 
that  an  express  contract  had  been  made  for 
fireproof  storage,  determined  the  whole  ease, 
except  as  the'  defendant  might  be  able  to 
show  that  there  was  error  committed  at  the 
trial.  We  think  that  none  of  the  contentions 
for  error  is  of  merit,  and  that  the  judgment 
should  be  affirmed. 

The  Judgment  is  affirmed. 

We  concur:  CONRET,  P.  J.;  SHAW,  J. 


WILLIAMS  T.  PAREOTT  &  CO.    (Civ.  17«1.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   July  10,  1910.     Rehearing  Denied 
by  Supreme  Court  Sept.  7,  1916.) 

Factors  ®=»6  —  Cancbixation  or  Contbaot 

WITH    PalNCrPAL. 

Plaintiff's  contract  to  deliver  to  defendants 
for  sale  on  commission  a  certain  number  of 
cases  of  salmon  of  the  pack  of  the  next  year,  if 
defendants  assented  to  the  price  thereafter  to  be 
named,  was  not  cancded  by  plaintiff  subsequent- 
ly negotiating  with  defendants  to  handle  its  en- 
tire pack  for  that  year,  the  defendant  declining 
the  business  by  letter  referring  to  the  letters, 
by  dates,  containing  the  proposition. 

[Ed.  Note.— For  o&er  cases,  see  SVictors, 
Cent  Dig.  §  7;   Dec.  Dig.  «=>6.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  L.  Chllds, 
Judge. 

Action  by  B.  Wllliama  against  Parrott  & 
Co.  From  an  adverse  Judgment  and  order, 
defendant  appeals.    Reversed. 

J.  Early  Craig,  of  San  Francisco,  for  ap- 
pellant Chlckering  &  Oregory,  of  Son 
Francisco,  for  respondent 


KERRIGAN,  J.  This  Is  an  appeal  ttom 
the  Judgment  and  from  an  order  denying 
the  defendant'9  motion  for  a  new  triaL 

The  action  was  brought  by  plaintiff  for 
sums  alleged  to  be  due  from  the  defendant 
to  the  assignor  of  plaintiff,  the  Apex  Ush 
Company,  for  a  consignment  of  canned  salm- 
on which  defendant  had  sold  for  the  ac- 
cotmt  of  said  fish  company,  which  was  a 
corporation  engaged  la  the  business  of  pack- 
ing salmon  having  its  principal  place  of  busi- 
ness in  the  state  of  Washingtoo.  Defendant 
in  its  answer  admitted  Itself  to  be  account- 
able for  the  moneys  received  from  the  traps- 


acttoB  set  forth  In  plalntiiTs  complaint,  bat 
set  up  a  counterclaim  for  $1,064,  and  denied 
liability  for  anything  In  eixoeas  of  the  dif- 
ference betweoi  that  sum  and  plaintiff's  de- 
mand, and  which  difference  It  paid. 

The  facts  of  the  case  were  stipulated  to, 
ezc^  when  consisting  of  letters,  which  were 
introduced  In  evidence.  The  counterclaim 
was  based  on  the  following  tacts: 

On  October  7,  1908,  the  Apex  Fldi  Com- 
pany entered  into  an  optional  agreement 
with  defendant,  whereby  the  former  agreed 
to  deliver  to  the  defendant  5,100  eases  of 
certain  kinds  of  canned  salmon  of  tbe  pack 
of  the  year  1909,  to  be  sold  by  tbe  defendant 
at  what  Is  conventionally  termed  the  open- 
ing price  for  the  pack  of  that  year,  there- 
after and  before  dellVM7  to  be  named,  and 
to  be  communicated  by  the  Fish  Company  to 
the  defendant,  and  to  be  by  the  defendant 
confirmed  and  assented  to  within  five  days 
after  the  same  had  been  cemmunicated  to 
it  Defendant  was  to  receive  a  brokerage  of 
6  per  cent  upon  its  sales  of  the  5,1(X>  cases. 
Thereafter  in  the  month  of  December,  1908, 
the  defendant  entered  Into  six  optional  con- 
tracts wltli  different  persons  for  the  sale  of 
these  goods,  subject  to  approval  of  <^>ening 
price  of  the  year  1909  when  named.  The 
"opening  price"  was  annually  fixed  by  cer- 
tain large  packers  in  the  early  fall,  and  it 
was  the  custom  of  packers  to  notify  those 
holding  contracts  for  salmon  of  the  naming 
of  the  opening  price.  The  six  contracts  re- 
ferred to  were  accepted  by  tbe  Apex  Fish 
Company. 

In  the  early  part  of  the  year  1909  tbe  com- 
pany entered  into  negotiations  with  the  de- 
fendant tar  the  handling  by  the  latt»  of 
the  whole  of  its  1909  pack  of  salmon, 
amounting  to  some  50,000  cases.  These  ne- 
gotiations were  terminated  on  May  12,  1909, 
whfen  the  defendant  wrote  the  Apex  Fish 
Company  a  letter,  In  which  it  stated,  refer- 
ring to  tbe  company's  offer  to  allow  the  de- 
fendant to  handle  its  entire  pack  for  1909, 
that  after  duly  considering  the  matter  "we 
have  concluded  that  it  is  best  to  dedine  the 
business,  which  we  do,  thanking  you  for  your 
offer  and  the  courtesies  extended."  Sub- 
sequent to  the  writing  of  this  letter  the  open- 
ing price  was  named.  The  fish  company  gave 
to  the  defendant  no  notice  thereof;  but  im- 
mediately upon  leainlng  of  it  the  defendant 
telegraphed  to  its  representative,  who  was 
then  in  Washington,  to  confirm  to  the  Apex 
Fish  Company  the  opening  price  on  its  be- 
half. Its  representative  did  so,  and  request- 
ed delivery  of  the  6,100  cases  agreed  to  be 
delivered  under  taie  contract  of  October  7, 
1908.  The  fish  company  refused  to  make  the 
delivery  tabing  the  position  that  the  con- 
tract was  canceled  by  the  fact  of  the  nego- 
tiations fer  tbe  entire  pack  of  1909  and  thdr 
termination  in  the  spring  of  that  year.  This' 
was  the  view  adopted  by  the  trial  court, 
which  rendered  its  Judgment  accordingly  In 
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favor  of  the  plalnttff  In  the  snm  of  $1,034, 
with  Interest  and  costs. 

We  are  of  the  opUiloa  that  the  contention 
of  the  defendant  must  be  sustained  that  the 
contract  of  October  7,  1908,  between  the 
Apex  Fish  Company  and  the  defendant,  and 
the  Bubseqnent  negotiations  relative  to  the 
entire  pact  of  salmon  for  the  year  1909, 
were  separate  transactions,  and  that  the  let- 
ter of  May  12,  1809,  written  by  the  defend- 
ant, declining  the  business,  referring  as  It 
did  to  the  letters  by  dates  containing  the 
proposition,  had  reference  to  the  latter  nego- 
tiations alone,  and  did  not  operate  as  a  can- 
cellation of  the  earlier  contract  .  According- 
ly It  must  be  considered  that  the  refusal  of 
the  Apex  Fish  Company  to  deliver  the  5,100 
cases  of  salmon,  when  defendant  confirmed 
the  opening  price,  constitated  a  breach  of 
contract,  for  which  the  defendant  is  entitled 
to  recover,  and  that  the  conclusion  readied 
by  the  court  that  the  contract  of  October  7, 
1908,  was  canceled  in  Hay,  1900,  is  not 
supported  by  the  evidence,  and  that  its  judg- 
ment based  on  such  conclusion  cannot  stand. 

The  judgment  and  order  are  reversed. 


We    concur: 
ABDS.  J. 


UBNNON,    P.    J.;     BICH- 


HAGAN  V.  HAGAK     (CXv.  1840.) 

(District  Goort  of  Appeal,  Ilrst  District,  Cali- 
fornia.    July  6,  1910.) 

1.  Husband  and  Wifb  e=»232(3)— Cokvit- 

AHCKS— EVIDKNCX. 
Kvidence  "httd  to  Justify  decree   that   wife 
took  a  deed  to  land  from  her  husband  and  held 
an  undivided  one-half  thereof  for  his  use  and 
benefit. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  M  848,  981;  Dec.  Dig.  «a> 
232(3).] 

2.  Appeal  and  Bbbob  <S=>1011CL)  —  Soope  — 
Rkvebsai.. 

Decree  on  conSicting  evidence,  consisting  of 
testimony  of  husband  and  wife,  wiU  not  be  dis- 
turbed by  the  appellate  court 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Brrop,  Gent  Dig.  H  898S-3888;  Dee.  Dig.  <Ss» 
lOH(i).] 

Appeal  from  Superior  Oourt,  Santa  Clara 
County ;  J.  H.  Welch,  Judge. 

Suit  by  James  W.  Hagan  against  Bmma 
J.  Hagan.  From  that  part  of  the  decree  ad- 
verse to  her,  defendant  appeals.    AiBrmed. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
ciEoo  (B»  Ia  McWilUams,  of  San  Francisco, 
of  ovtmsel),  for  appellant.  Milton  I/.  Schmitt, 
of  San  Francisco,  for  respondent. 


RICHARDS,  J.  This  is  an  appeal  from 
that  portion  of  a  judgment  whfeb  is  In  plaln- 
tMTs  favor  in  an  «etlon  wherein  the  plaintiff 
seeks  a  decree- that  the  defendant  his  wife, 
holds  the  title  to  mvertti  certain  pieces  orf 


real  estate  In  the  counties  of  Santa  Olara, 
San  Diego,  and  Kern  In  trust  for  the  plain- 
tiff's nse  and  ben^t  The  trial  court  held 
that  the  properties  in  Santa  Clara  and  San 
Diego  counties  were  the  sole  and  separate 
property  of  the  defendant  by  virtue  of  certain 
deeds  of  gift  from  the  plalnttff  to  her  taut  that 
as  to  the  Kern  county  property,  which  the 
plaintiff  had  also  transferred  to  the  defend- 
ant by  a  conveyance  in  the  form  of  a  deed  of 
gift,  she  took  and  held  an  undivided  one- 
half  of  the  same  in  trust  for  the  plaintiff's 
use.  It  la  from  this  latter  portion  of  the 
Judgment  of  the  lower  court  that  the  defend- 
ant has  appealed. 

Practically  the  only  question  presented  for 
the  consideration  of  this  court  Is  whether  the 
evidence  is  sufficient  to  sustain  the  findings 
and  judgment  of  the  trial  court  as  to  the 
property  Involved  In  tUs  appeal.  There  are 
certain  undisputed  facts  whlcih  may  be  first 
recited.  The  plaintiff  and  defendant  were 
married  In  the  dty  of  New  7ork  in  the  year 
1867.  The  plaintiff  had  been  married  before 
and  had  three  daughters.  At  the  time  of 
his  second  marriage  he  was  45  years  of  age, 
while  the  defendant  was  then  but  25  years  old, 
and  was  a  school-teacher  with  a  salary  of 
from  $40  to  $00  a  month,  but  with  no  other 
Income  or  property.  Tlie  plaintiff  had  been 
for  several  years  a  traveling  salesman  for  a 
large  jewdiry  hotise  In  which  he  had  an  In- 
terest and  was  earning  from  $15,000  to  $20,- 
000  a  year.  At  the  time  of  his  marriage  he 
was  the  owner  of  some  perB<xial  and  real 
property  including  the  Kern  county  ranch 
oeosistlng  of  about  640  acres  of  land,  whl«^ 
was  at  that  time  however  believed  to  be  of 
comparatively  small  value.  The  married 
lite  of  plalnttff  and  defendant  was  for  many 
years  a  happy  and  congenial  one.  He  was  a 
fond,  trustful,  and  doting  husband,  and  she  a 
faithful  helpmeet,  traveling  with  him,  look- 
ing after  the  details  of  his  financial  affairs, 
collecting  hiB  earnings  and  depocdtlag  them  In 
various  banks,  and  drawing  upon  them  and 
upon  his  account  with  his  Ann  at  her  own 
pleasure  and  without  any  cpieddon  on  her 
husband's  part.  At  CfarlstmsH  In  18S8r  being 
in  Santa  Clara  county,  he'  bought  a  lot  In 
San  Jose  and  gave  It  to  his  wife  for  a  Christ' 
mas  present.  In  the  following  year  he  ex 
ecuted  and  delivered  to  her  a  deed  of  gift 
to  the  K6rn  county  lands.  In  December,  1890, 
being  in  Sah  Diego,  be  bought  at  the  sngges 
tlon  of  a  mutual  friend  the  San  Diego  lot 
and  gave  It  also  to  her  for  a  Christmas  pres' 
ent.  In  the  year  1800  he  acquired  and  oon 
veyed  to  her  lands  in  Tacoma,  Whsh.,  hy  like 
deed  of  gift ;  to  fact  the  plaintiff  at  various 
times  conveyed  to  his  wife  all  of  his  real 
estate  which  he  owned  before  marriage  and 
all  that  he  acquired  afterwards ;  and  he  also 
practically  placed  in  her  control  all  of  bis 
earnings  and  personal  property.  'He*  -also 
bad  his  lite  Insured  In  her  favor  Ih  sums 
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amounting  to  |13,000,  some  of  the  policies  of 
which  have  matured  and  their  amounts  be- 
come available  to  her.  In  the  meantime  the 
plalntift  had  grown  old,  and  had  lost  his  posi- 
tion and  earlier  earning  capacity  and  been 
otherwise  unfortunate  in  certain  business 
ventures.  In  the  year  1911  the  plaintiff  and 
defendant  quarreled  over  some  trlQlng  finan- 
cial matter,  and  the  dUUculty  then  occasion- 
ed presently  involved  the  whole  question  of 
their  property  rights.  The  defmdant  claimed 
all  of  the  property  which  had  been  given  into 
her  hands  as  her  own,  and  left  the  plaintiff 
penniless  and  practically  dependent  upon  his 
daughters  for  support  Thereupon  the  plain- 
tiff commenced  this  actiim  to  have  a  trust  in 
bis  favor  declared  as  to  the  California  prop- 
erty rights. 

Thus  far  the  evidence  in  the  case  is  practi- 
cally undisputed;  and  the  trial  court  upon 
this  state  of  the  record  was  entirely  justliied 
in  finding  that  the  plaintiff  had  presented  the 
defendant  outright  with  the  title  to  the  Santa 
Clara  and  San  Diego  lots;  but  as  to  the 
Kern  county  property  the  testimony  of  the 
plaintiff  and  of  the  defendant  Is  in  sharp 
conflict  as  to  the  real  purpose  of  the  purport- 
ed gift,  the  plaintiff  testifying  that  bU  inten- 
tion In  placing  the  title  to  said  property  in 
the  name  of  his  wife  was  simply  for  their 
mutual  protection  in  view  of  the  iwrils  Inci- 
dent to  his  nomadic  life,  and  as  an  assurance 
of  a  means  of  livelihood  for  them  both  in 
their  old  age ;  and  be  also  testified  to  numer^ 
ous  incidents  tending  to  illustrate  his  claim 
that  they  both  considered  and  spoke  of  it  as 
their  common  property.  The  plaintiff  is  sup- 
ported in  his  testlm<H}y  by  the  testimony  of 
his  three  daughters  and  their  husbands  as 
to  similar  illustrative  conversations  and  in- 
cidents occurring  between  the  i>arties.  On 
the  other  hand,  the  defendant  testifies  that 
at  all  times  the  conveyance  of  the  Kern 
county  pnq>erty  to  her  was  intended  and  con- 
sidered to  be  a  gift  absolute  investing  her 
with  the  whole  title  to  the  property;  and 
in  this  she  also  is  In  a  measure  supported  by 
the  testimony  of  her  relatives  and  friends. 

[1,  2}  If  the  trial  court  believed,  as  it  was 
entitled  to  do,  the  testimony  offered  by  and  on 
behalf  of  the  plaintiff  in  preference  to  that 
presented  by  and  on  behalf  of  the.  defend- 
ant, we  make  no  question  but  what  a  suf- 
ficiently clear  and  convincing  case  was  made 
Justifying  the  court's  decree  that  the  defend- 
ant had  received  and  held  at  least  an  un- 
divided one-half  of  the  Kern  county  property 
for  the  plaintiff's  use  and  benefit;  and  the 
trial  court  having  so  decreed  upon  evidence  of 
such  character  and  conflict  this  court  will  not 
under  well-settled  rules  disturb  the  findings 
and  Judgment  of  the  lower  tribunal. 

Judgment  afilrmed. 

We  concur:  LENNON,  P.  J,;  KERRI- 
GAN, J. 


MAJORS  V.  GIRDNER.     (Qv.  1492.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  6,  1916.) 

1.  CORPOBATIONS    ®=>&1    —    "CkKTIFICATK    OF 

Stock'  '— Nature. 
A  certificate  for  the  stock  of  a  corporation 
is  only  the  evidence  of  the  ownership  thereof, 
and  merely  constitutes  proof  of  property  which 
may  exist  without  it. 

[Ed.  Note. — For  other  cases,  see  Corporatums, 
Cent  Dig.  |  435;    Dec.  Dig.  «=>94. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Certificate  of  Stock.] 

2.  COBPOKATIONS  €=>92  —  RESOESSION  OF 
CONTBACT  —  FbKBKQUISITES  —  RKTUBIf  OF 
PaOPEBTT. 

One  who  gave  his  note  for  corporate  stock, 
and  defended  an  action  thereon  for  alleged  fraud, 
and  sought  rescission,  was  under  the  duty  of  re- 
turning, or  offering  to  return,  the  stock,  even  if 
the  certificate  was,  as  alleged,  never  delivered 
to  him. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  §  366;    Dec.  Dig.  «=392.] 

3.  Corporations  «=990(S)— Sais  of  Stock- 
Execution — Evidence. 

Evidence  held  to  show  executed  contract  for 
sale  of  corporate   gtodi. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gf  411-^16;    Dec.  Dig.  «=»g0<6).] 

4.  Corporations  «s>94  —  Sale  of  Stock  — 
When  Consuukatbd. 

When  the  corporation  approves  application 
for  purchase  of  stock  by  accepting  the  appli- 
cant's note,  the  sale  is  complete,  and  title  is 
in  the  apphcaut  though  certmcato  does  not  is- 
sue. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  436;   Dec.  Dig.  <S=»94.] 

5.  Corporations  «=»80(11)— Sale  of  Stock- 
Notes— ^Action— Evidence. 

Evidence  held  insufficient  to  sustain  finding 
that  note  in  suit,  given  for  corporate  stock,  was 
induced  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  263;   Dec.  Dig.  <3=80(11).] 

8.  Corporations  «=»80(10)  —  Stock  Sales  — 

RiOHTIS    of    PtTRCHASEB. 

Even  if  failure  to  resell  stock  at  certain 
price  were  legitimate  ground  for  reaeiaslon  of 
original  sale  contract  the  purchaser,  having 
made  a  payment  on  the  original  note  given 
therefor,  and  having  given  a  new  note  for  the 
balance  subsequent  to  the  expiration  of  the  time 
within  which  he  was  authorized  to  require  the 
corporation  to  resell  his  stock,  thereby  waived 
that  covenant,  or  is  by  that  act  estopped  from 
setting  up  the  breach  thereof  as  against  the  hon- 
esty and  good  faith  of  the  transaction,  or  as 
against  the  legal  integrity  of  the  note  itaelt 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  S  262;   Dec.  Dig.  <8=»80(10).] 

7.  Corporations  «=>92  —  Stock  Sales  — 

Rights  of  Purchaser. 
Where  corporation  failed  to  issue  certificate 
of  stock  sold  defendant,  and  he  thereby  lost  divi- 
dends, his  only  remedy  was  to  counterdaim  for 
their  amount  against  suit  on  his  note  given  for 
price  of  stock, 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  866;    Dee.  Dig.  «=9g2.1 

Ai^ieal  from  Superior  Court,  Sonoma  Oooib 
ty;  Emmet  Sea  well.  Judge. 

Action  by  E.  A.  Majc^s  against  .Mark  A. 
Girdner.    From  Judgment  for  defendant  and 


^saFoT  otber  case*  «e«  wtne  tOi>i9  and  KEY-NUMBBR  ia  all  Key-Numbered  Digots  and  Indexes 


Digitized  by 


Google 


OL) 


MAJOBS  <  BIBBNBR 


827 


order  denying  new  trial,  plaintiff  appeals. 
Rereraed,  with  directions. 

E.  J.  Dole,  of  Petalnma,  for  appellant  Ij. 
G.  Scott,  of  Sebastopol,  for  respondent. 

HART,  J.  Tbe  action  Is  on  a  promtasory 
note  for  the  sum  of  $350  which.  It. Is  alleged, 
was  made  and  delivered  by  tbe  defendant  to 
the  Padflc  Coast  Securities  Company,  a  cor- 
poration (for  .brevity  to  be  hereinafter  re- 
ferred to  as  "the  corporation"),  and  after 
such  execution  and  delivery,  assigned  by  the 
original  i>ayee  to  the  plaintiff,  "who  is  now 
tbe  lawftd  owner  and  holder  thereof." 

Tbe  answer  admits  the  execution  and  de- 
livery of  the  note  as  alleged  In  the  com- 
plaint, but  asserts  that  the  Instrument  was 
procured. from  the  defendant  by  the  corpora- 
tion above  named  through  misrepresentation 
and  fraud. 

The  gist  of  tbe  charges  of  fraud  set  out  In 
tbe  answer  may  thus  .summarily  be  stated: 
That  the  corporation,  through  Its  duly  ac- 
credited agents,  called  upon  the  defendant 
and  offered  him  the  stock  of  the  corporation 
at  .the  price  of  $15  per  share,  the  par  value 
of  which  was  $10  per  share;  that  said  agents 
guaranteed  and  warranted  said  stock  to  be  of 
the  value  at  least  of  $16  per  share ;  that  at 
said  time,  as  an  Inducement  to  the  defendant 
to  buy  said  stock,  said  agents  entered  Into 
an  agreement  In  writing,  whereby  they  bound 
tbe  corporation  "to  extend  the  time  of  pay- 
ment .of  note  to  suit  applicant  for  stock  and 
to  resell  stock  for  $20,  if  so  desired,  by 
January  15,  1914,"  said  agreement  being 
idgned  by  "E.  H.  McConkey,  by  Clements  & 
Harold,  Agent"  .The  further  representations 
were  made,  so  the  answer  states,  that  said 
stock  "was  very  valuable,"  that  the  same 
could  be  turned. and  scdd  at  any  time  for  $15 
per  share,  and  that  the  corporation  was  In  a 
flonrtshlng  condition  and  was  financially 
sound.  It  Is  alleged  that  each  and  all  of 
said  representations  were  made  for  the  pur- 
pose of  inducing  the  defendant  to  purcnase 
said  stock,  and  that  they  were  false  and 
fraudulent,  made  with  the  Intent  to  deceive 
the  .defendant  and  to  persuade  him  to  buy 
the  stock;  that  said  stock  was  not  at  said 
time,  of  any  real  market  value,  that  there 
were  no  prospects  of  the  same  being. of  any 
material  market  value,  and  that  it  was  not 
then  "worth  $10  per  share,  or  any  other 
amount  and  .that  said  corporation  never  in- 
tended to  resell  the  same  for  $20  per  share, 
or  $16  per  share,  or  $10  per  share,  or  for  any 
other  amount  so  far  as  said  corporation  bad 
any  knowledge" ;  that  said  corporation  "was 
not  in  a  money-getting  and  flourishing  finan- 
cial condition  at  tbe  time,  or  at  any  other 
time."  .It  is  alleged  that  the  defendant  be- 
lieved the  representaUons  so  made,  and  was 
thus  deceived  and  misled  into  purchasing, 
and  did  purchase,  25  shares  of  said  stock 
"which  he  would  not  otherwise  have  par^ 
cluuted." 


It  Is  further  charged  that  the  corpora- 
tion represented  and  agreed  that,  npon  the 
execution  and  delivery  by  the  defendant  to 
it  of  the  note  in  suit 'it  would,  at  once  and 
without  delay,  Issue  to  said  defendant  26 
shares  of  its  stock,  which  would,  as  It  was 
then  represented  was  true  of  other  stock  of 
the  same  kind,  earn  and  return  dividends  of 
not  lesis  than  7  per  cent  per  annum,  "which 
was  the  only  consideration  for  tbe  execution 
of  said  note  to  said  cori)oratlou,  and  that  this 
was  the  only  consideration  ever  to  be  given 
or  paid  for  said  promissory. note,  but  defend- 
ant alleges  that  said  corporation  did  not  ex- 
ecute and  deliver  or  issue  stock  to  defendant 
or  in  his  name,  .or  in  any  other  person's  name 
for  him,  and  did  never  deliver  to  said  de- 
fendant any  certificate  of  stock,  or  thing  at 
all,  and  there  was  .nothing  whatever  given 
for  said  promissory  note,  and  the  same  was 
without  consideration,  and  has  been  at  all 
times  without  consideration."  These  facts. 
It  is  declared,  were  not  discovered  by  the  de- 
fendant until  the  time  at  which  he  applied  for 
a  renewal  of  the  note  so  as  to  extend  the 
time  for  the  payment  .thereof,  when,  upon 
giving  the  renewal  note  and  at  the  same  time 
paying  to  the  corporation  $26  in  cash  as  and 
for  principal  and  paying  the  Interest  accrued 
upon  the  original  note,  he  asked  what  had  be- 
come of  the  corporate  stock  certificate  which 
the  corporation  bad  agreed  to  issue  to  .him, 
and  that  he  was  then  told  and  assured  that 
the  certificate  for  the  25  shares  of  stock  bad 
been  Issued  as  agreed  upon,  "which  statement 
was  false,  and  said  corporation  and  the  of- 
ficers and  .members  thereof  knew  that  the 
same  was  false  and  untrue";  •  •  •  that 
"said  stock  was  not  then,  nor  had  It  ever  at 
any  time.  Issued  to  .defendant."  It  is  aver- 
red, In  effect,  that  but  for  the  false  represen- 
tation then  made  as  to  the  Issuance  of  said 
stock  and  the  .further  false  representations 
as  to  the  value  of  said  stock  and  tbe  fiourlsh- 
Ing  and  sound  flniandal  condition  of  the  cor- 
poration, the  defendant  would  not  have  made 
and  delivered  to  the  corporation  the  renewal 
note  in  lieu  of  the  original  note  or  paid  to  the 
corporation  the  sum  of  $25  on  the  principal 
and  the  accrued  Interest  on  the  original  note. 

The  "separate  and  further  defense"  set 
up  In  the  fourth  paragraph  Involves,  in  effect, 
along  with  some  conclusions  of  tbe  pleader, 
an  ueration,  substantially,  of  the  allegations 
of  the  preceding  paragraphs  of  tbe  answer. 
It  is  to  tbe  effect  that  all  the  agreements, 
etc.,  between  the  corporation  and  the  de- 
fendant "were  purely  executory,  in  that  the 
matters  and  things  and  agreements  on  the 
part  of  said  corporation  were  never  perform- 
ed, and  were  matters  precedent  to  the  Issu- 
ance of  said  note  and  notes,  in  that  said  cor- 
poration was,  as  per  tbe  stipulations,  to  ex- 
ecute and  deliver  to  defendant. the  certificate 
of  stock  •  *  •  before  said  note  or  notes 
were  to  be  delivered  or  to  take  effect,  and 
said  .corporation  was  to  place  defendant  la  a 
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position  that  be  skould  be  protected,  and 
guaranteed  that  the  stock  would  and  abonld 
be  of  the  guaranteed  value  of  $15  per  share, 
and  In, that  said  stodc  should  meanwhile  be 
drawing  dividenda,  none  of  which  matten 
and  things  were  done  or  performed  by  said 
corporation,  and  the  defendant  had  the  right 
to  rescind  the  .same  at  any  time,  and  did  re- 
scind the  same  In  writing  before  the  bring- 
ing of  tills  action,  and  before  the  acquisition 
or  possession  thereof  by  plaintiff  herein,  all 
of  which  matters  and  things  plaintlfC  well 
knew  before  the  taking  over  of  said  note  by 
him,"  etc 

The  efficacy  of  the  answer  In  the  statement 
of  a  defense  to  the  action  was  not  challenged 
by  demurrer.  i 

The  cause  was  tried  by  a  Jury  and  a  ver- 
dict returned  in  favor  of  the  defendant 
Judgment  was  entered  .accordingly.  The 
plaintiff  appeals  from  the  Judgment  and  the 
order  denying  him  a  new  trial. 

In  the  outset,  it  Is  proper  to  state  that  no 
dalm  is  here  made  that  the  plaintiff  la  an  in- 
nocent purchaser  of  the  note  for, value.  On 
the  contrary,  it  Is  conceded  that  the  plaintiff 
is  acting  solely  in  this  action  for  the  cor- 
poration, the  original  payee,  and  that  the 
note  was  assigned  to  him  for  the  purpose  of 
collection  only. 

The  point  is  made  for  the  first  time  in  this 
court  .that  the  answer  does  not  state  facts 
sufficient  to  constitute  a  defense  to  the  cause 
of  action  pleaded  by  the  plaintiff. 

[1-4]  One  of  the  objections  spedflcally 
made  against  the  answer  Is  that  the  defend- 
ant, who  asks  for  affirmative  relief  by  way  of 
a  rescission  of  the  contract  of  sale  upon 
the  ground  of  ,fra;id  and  the  surrendering  up 
and  cancellation  of  the  note  In  suit  for  want 
of  consideration  therefor  by  reason  of  such 
fraud,  has  not,  by  appropriate  or  other  aver- 
ment in  his  answer,  offered  to  restore  the 
stock  which  he  alleges  he  purchased  from 
the  corporation.  The  point  .is  well  taken. 
The  transaction  between  the  corporation  and 
the  defendant  constituted,  according  to  the 
history  thereof  as  it  is  explained  by  the  an- 
swer, ,an  executed  contract  of  sale,  and  the 
stock  became  the  property  of  the  defendant 
upon  the  consummation  of  that  transaction, 
notwithstanding  that  the  certificate  for  Hie 
stock  was  not,  so  the  answer  declares,  issued 
and  delivered  to  the  defendant.  Mason  v. 
Llevre,  145  Cal.  614,  78  Pac  1040.  A  cer- 
tificate for  the!  stock  of  a  corporation  Is  only 
the  evidence  of  the  ownership  thereof,  or,  as 
the  cases  put  the  proposition,  it  merely  con- 
stitutes proof  of  property  which  may  .exist 
without  it.  Mitchell  v.  Beckman,  64  Cal.  117, 
28  Pac.  110,  and  cases  therein  dted.  In  that 
case,  it  is  among  other  things  said: 

"When  the  corporation  has  agreed  that  a  per- 
son shall  be  entitled  to  a  certain  number  of 
^ares  in  Its  capital,  to  b«  paid  for  in  a  manaer 
agreed  upon,  and  that  person  has  agreed  to  taJce 
and  pay  for  them  acco^diBgly,  he  becomes  their 
owner  by  a  valid  contract  made  upon  a  valuable 
con8iderati<»i." 


La  this  caae,  ucoordlng  to  the  anstter,  tba 
defendant  made  appUcatloii  for  tlie  pnrebaae 
of  the  stock,  and  the  same  was  approved  by 
the  corporation  by  accepting  the  note  of  tbe 
defendant  in  payment  therefor.  This,  as 
stated,  constituted  a  sale.  (Civ.  Code,  1 1721 : 
Johnson  v.  Dixon  Fanns  Co.,  165  Pac.  134; 
35  Cyc.  26),  and  thereupon  the  title  to  or 
ownership  of  the  stock,  ipso  facto,  vested  in 
the  defendant 

It  is  a  settled  rule  in  equity,  and  expressly 
affirmed  by  legislative  fiat  (Civ.  Code,  {  1691. 
subd.  2),  that  in  an  action  for  rescission  the 
party  seeldng  the  remedy  "must  restore  to 
the  other  party  everything  of  value  which  be 
has  received  from  him  under  the  conuacc," 
etc.  While  there  are  In  the  answer  some 
vague  and  indefinite  allegations  intended  to 
disclose  that  the  stock  was  not  of  the  value 
It  was  represented  to  be  by  the  agents  of 
the  corporation,  there  la  no  allegation  In  tbe 
defendant's  pleading  that  It  la  wholly  value- 
less. If  It  was  of  some  valoe  (and  It  may 
be  assamed  tliat  It  was,  it  being  property),  it 
was  the  duty  of  the  defendant  as  a  prereq- 
uisite to  his  right  to  a  reeelsslon  of  the  can- 
tract  on  .the  ground  of  fraud,  to  restore,  or 
offer  to  restore,  by  aK>roprlate  and  soffldent 
averment  In  his  answer  the  stock  to  the  plain- 
tiff or  to  the  corporation,  for  whose  benefit 
the  plaintiff  is  admittedly  suing  (Kelley  v. 
Owens,  iSSO  Cal.  602,  47  Pac.  308,  62  Pac.  797). 
and  to  do  this  it  was  not  requisite,  as  we  have 
already  shown,  that  he  should  have  previous- 
ly bad  issued  to  him,  or  had  in  his  posses- 
sion, the  certjlflcate  for  the  stock,  which  la. 
as  suggested,  the  mere  physical  evidence  of 
the  Interest  he  owned  In  tbe  capital  stock 
of  the  corporation. 

[6]  The  answer,  as  a  pleading  seeking  af- 
firmative relief.  Is  in  other  respects  by  no 
means  an  exemplar  in  pleading.  But  taken 
in  Its  entirety,  we  are  able  to  say  that  the 
allegations  of.fraud  on  the  part  of  the  cor- 
poration in  the  transaction,  eventuating  ia 
tbe  sale  of  the  stock,  are  sufficient  in  sul>- 
stance  for  the  purpose  for  which  they  were 
Intended  to  place  the  answer,  as  a  pleading 
looldng  for  afilrmatlve  relief,  beyond  the 
reach  of  a  general  demurrer. 

But  notwithstanding  the  defectiveness  of 
the  answer,  tbe  case  appears  to  have  been 
tried  by  the  plaintiff  upon  the  theory  tbat 
the  defendant's  pleading  was  sufficient  In  all 
respects,  no  objection  whatever  having  been 
made  by  the  plaintiff  to  the  evidence  offered 
by  tbe  defendant  in  suwort  of  the  charge  of 
fraad  as  set  tortti  in  his  answor.  Blven  if 
it  be  true,  howerer,  that  by  failing  to  demur 
to  the  Bnsw«:  and  to  object  to  evidence  of- 
fered in  support  of  the  aUegatlons  thereof, 
t^e  plaintiff  waived  restoration  of  the  stodE 
by-  the  defendant  and  tbat  the  case  was  tried 
by  the  plaintiff  upon  the  theory  tiiat  the  de- 
feadant  had,  In  the  matter  «f  pleading,  gone 
as  far  as  required  In  an  action  for  resciBsion, 
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still  the  evidence  falls  ^r  short  of  sucportlnc 
the  TerdlcL 

The  defendant's  was  the  only  oral  testV 
mony  offered  and  received  In  his  behalf  ^  and, 
since  the  plaintiff  presented  no  evidence  from 
which  even  the  remotest  inference  of  fraud 
on  the  part  of  the  corporation  in  the  transac- 
tion may  be  drawn,  It  necessarily  follows  that 
the  Jury  predicated  their  verdict  wholly  upon 
the  testimony  of  the  defendant  The  facts 
of  the  transactlbn  will  therefore  be  taken 
from  his  version  thereof,  and,  as  so  taken, 
may  be  briefly  stated  as  follows:  On  the 
22d  day  of  October,  1913,  the  defendant  made 
an  application  to  the  corporation  for  25 
shares  of  its  capital  stock  for  $15  per  share. 
The  application  was  In  printed  form,  pre- 
sumably the,  form  regularty  used  by  the  com- 
pany for  that  purpose,  and,  the  same  was 
signed  by  the  defendant.  At  the  same  time 
that  said  application  was  executed  and  de- 
livered to  the  agents  of  the  corporation, 
Messrs.  Clement  &  Harold,  by  whom  the 
transaction  was  conducted  for  the  corpora- 
tion, the  defendant  as  In  payment  for  said 
stock  made  and  delivered  to  said  agents  his 
promissory  note  for  the  snm  of  $S75,  pay 
able  on  the  15th  day  of  January,  1914.  For 
this  note  a  receipt  was  delivered  to  the  de- 
fendant, the  same  being  signed  : 

"E.  H.  McCnnkey  [vice  president  and  taanager 
of  the  corporation],  i^  Clement  &  Harold, 
Agents." 

Among  other  things,  said  receipt  contained 
the  following  agreement  oh  the  part  of  the 
corporaticm: 

"We  agree  to  extend  time  of  tiaynent  on  note 
to  suit  applicant  for  stock  and  to  resell  stock 
for  $20^  if  desired,  by  Jannary  16.  1914." 

The  defendant,  some  time  before  the  15th 
day  of  January,  1914,  made  a  demand  upon 
or  request  of  the  corporation  to  sell  the  stodc 
to  accordance  with  the  above  agreement. 
The  corporation  did  not  sell  the  stock.  On 
or  about  January  15, 1914,  the  defendant  gave 
the  corporation  a  renewal  note  for  the  orig- 
inal one  (page  25,  transcript)  and,  on  the 
19th  day  of  that  month,  the  corporation, 
through  its  secretary,  W.  B.  Blade,  forward- 
ed the  original  note  to  the  defendant,  with 
the  following  letter: 

"Indoeed  yon  will  find  your  old  note  for' $376, 
due  on  January  16,  1914,  marked  icaneded.' '' 

On  the  l&th  day  of  May,  1914,  the  defend- 
ant paid  tlie  corporation  the  accrued  interest 
and  the  snm  of  $25  on  the  principal  of  the 
note  ivevlously  given,  and  asked  for  and  was 
granted  a  further  extension  of  time  for  the 
payment  of  the  balance  of  said  note,  giving 
In  lieu  thereof  the  note  In  suit  for  the  sum 
of  $350.  Said  note  was  dated  on  the  day  of 
Its  execution  and  delivery  (May  15,  1914), 
and  made  payable  four  months  after  date,  or 
on  the  16th  day  of  September,  1914.  On  the 
lltb  day  oC  September,  1914,  the  defendant 
kddreased  to  McOonkey,  manager  of  the  cor- 
poration, the  following  letter: 


It  will  be  necessary  fop  yon  to  extend  the  time 
on  my  note  to  Oct  16,  1914,  as  I  have  no  funds 
at  present  but  expect  to  cash  some  secnrities 
before  that  time  to  .pay  same  with.  I  have  ex- 
plained to  the  lady  in  the  office  as  she  can  t«U 
you." 

On  September  6, 1914  (ten  days  prior  to  the 
date  of  the  maturity  of  the  note  in  suit),  the 
defendant  received  from  the  corporation  a 
duly  executed  oertlflcate  tor  the  25  shares  of 
stock  pnKhased  by  him. 

The  defendant  testlfled:  That,  when  the 
matter  of  the  sale  and  purchase  of  tbe  stock 
was  under  negotiation  between  blm  and  the 
agents  of  the  corporation,  the  said  agents 
"r^reaented  that  they  had  the  agency  for 
the  CtUlforhia  State  Life-  Insurance  Com- 
IMiny;  that  they  were  reselling  all  of  their 
busineaa  for  them.  '  As  I  had  Stock  in  the 
California  State  Life  tnsarance  Gompany,  I 
tock  a  «kance.  They  represented  that  the 
dividends  were  enormons,  and  that  the  divi- 
dends were  already  earned;  they  had  the 
money  to  pay  the  dividends.  ♦  •  •  After 
representing  that  they  had  the  agency  fbr 
the  Oallfomla  State  LAfe,  and  as  I  knew  that 
they  were  doing  a  big  business,  and  repre- 
senting that  the  dividends  wore  earned,  they 
had  them  there  to  pay,  and  that  If  I  didn't 
want  the  stock,  that  they  would  resell  It  on 
the  16th  day  of  January.  Q.  Now,  you  are 
speaking  about  this  stock  In  the  Pacific  Se- 
curities Company?  A.  Tos,  sir.  Q.  This  was 
the  stock  that  these  agents  tried  to  sen  you? 
A.  Yes,  sir."  The  defendant,  after  so  testi- 
fying, further  said  that  the  reason  he  renew- 
ed the  note  on  the  several  occasions  referred 
to  above  was  because  he  was  told  that  the 
stock  had  been  issued  to  him,  although  he 
had  not  received  the  eertlflcate  therefor.  He 
declared  that  the  agreement  was  that  the 
certificate  would  be  issued  and  dated  at  the 
time  of  the  delivery  of  the  original  note,  and 
that  he  would  therefore  be  entitled  to  any 
dividends  earned  by  the  stock  from  that  time 
on ;  that,  as  a  matter  of  fact,  the  certificate 
was  not  Issued  until  nearly  a  year  after  he 
had  bought  the  stock,  and  that  he  would,  as 
a  consequence,  lose  the  dividends,  if  any  ac- 
crued upon  the  stock,  for  the  entire  time  dur- 
ing which  he  believed  he  was  the  owner  of  It. 
On  cross-examination,  however, 'the  defend- 
ant testified  that  the  reason  he  renewed  the 
note  as  Indicated  was  because  he  did  not 
have  ready  money  with  which  to  take  the 
note  up.  The  above  Is  the  sum  of  the  testi- 
mony upon  which  the  Jury  founded  their  ver-' 
diet. 

Nowhere  Is  there  any  testimony  to  be 
found  in  the  record  that  the  corponition  'was 
not  flnanclnlly  sound  or  not  doing  a  business 
profitable  to  Its  stodcholdera.  Nor  did  the 
defendant  testify  or  show  by  any  other  testi- 
mony or  proof  that  the  capital  stock  of  the 
corporation  was  not  of  the  value  that  it  was 
represented  to  be  by  the  corporation's  agents. 
And  there  la  absolutely  no  proof  whatever 
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that  the  stock  irarchased  by  the  defendant 
was  not  divldead  earning  property. 

As  to  the  representations  made  by  the  cor- 
poration's agents  to  the  defendant  at  the 
time  the  stock  was  purchased  by  the  latter. 
It  Is  difficult  to  say  from  the  testimony  of  the 
defendant  whether,  in  making  said  repre- 
sentations, the  agents  were  referring  to  the 
California  State  Life  Insurance  Company 
and  Its  stock  or  to  Securities  Company  and 
its  stock.  In  any  event,  the  testimony  of  the 
defendant,  as  it  Is  presented  in  this  record, 
is  that  he  personally  knew  that  the  stock  to 
which  said  agents  were  referring,  and  as  to 
which  the  repre!sentatlons  mentioned  were 
made,  was  of  great  value  and  profitable  to 
the  stockholders. 

But,  when  boiled  down  to  its  actual  pur- 
port, the  real  gist  of  the  defendant's  com- 
plaint against  the  transaction  involved  here- 
in, as  the  same  is  gathered  from  his  testi- 
mony, is  that  he  has  been  defrauded  of  the 
dividends  to  which  be  was  entitled  on  his 
stock  because  the  corporation  failed  to  keep 
Its  alleged  agreement  that,  contemporaneous- 
ly with  the  delivery  to  it  of  the  original  note, 
it  would  issne  and  deliver  to  the  defendant 
a  certificate  for  the  25  shares  of  stock  pur- 
chased by  him,  and,  furthermore,  that  be 
suffered  injury  because  it  failed  to  keep  its 
agreement  to  sell  said  stock  for  him,  upon 
his  demand,  at  a  price  in  advance  of  that 
paid  by  him  therefor,  by  January  15,  1914. 
It  is  very  obvious  that  these  omissions  on  the 
part  of  the  corporation  do  not  involve  such 
misrepresentation  or  fraud  as  will  work  a 
rescission  of  the  contract  of  sale.  Indeed, 
they  cannot  be  said  to  Involve  misrepresenta- 
tion at  all.  They  amounted  to  a  mere  breach 
of  certain  covenants  of  the  contract.  As 
above  stated,  the  stock  purchased  by  the  de- 
fendant became  his  property  the  moment  that 
the  sale  was  completed,  and  the  certificate 
amounted  only  to  tangible  proof  of  such  own- 
ership. He  was,  of  course,  entitled  to  a  cer- 
tificate showing  his  ownership  of  the  stock, 
but  the  failure  of  the  corporation  to  issue 
and  deliver  it  to  him  could  not  have  the 
efTect  of  vitiating  the  contract  of  sale  or  im- 
pairing his  title  to  the  stock.  It  was,  as 
above  suggested,  merely  the  violation  by  the 
corporation  of  an  obligation  which  the  de- 
fendant by  appropriate  legal  proceedings 
could  have  compelled  it  to  discharge. 

[I]  As  to  the  point  involving  failure  by  the 
corporation  to  resell  the  stock,  it  is  perfectly 
clear  that,  even  if  that  were  a  legitimate 
ground  upon  which  rescission  of  the  sale 
could  be  worked,  the  defendant,  having  made 
a  payment  on  the  original  note  and  given  a 
new  note  for  the  balance  subsequent  to  the 
expiration  of  the  time  within  which  he  was 
authorized  to  require  the  corporation  to  re- 
sell his  stock,  thereby  waived  that  covenant 
or,  at  any  rate,  is  by  that  act  estopped  from 
setting  up  the  breach  thereof  as  against  the 


honesty  and  good  faith  of  the  transaction 
culminating  in  the  making  of  the  note  in  dis- 
pute, or  as  against  the  legal  integrlt?  of  the 
note  itself. 

[7]  Our  conclusion  is  that  the  proofs  utter- 
ly fail  to  disclose  fraud  on  the  part  of  the 
plaintiff  in  the  transaction  involved  herein, 
and  that  if  the  stock  of  the  defendant  earned 
dividends  during  the  period  of  time  interven- 
ing between  the  date  of  the  purchase  thereof 
and  the  date  of  the  issuance  and  delivery  to 
the  defendant  of  the  certificate  for  said  stock 
for  which  the  corporation  has  not  accounted 
or  which  it  has  not  paid  to  the  defendant, 
the  latter  should  have  set  up  the  amount  of 
such  dividends  as  a  set-off  or  counterclaim 
to  the  note  in  suit.  This  was  the  only  re- 
course left  to  him  under  the  facts  of  the 
transaction  as  he  himself  has  detailed  them 
in  this  case. 

The  Judgment  and  the  order  are  reversed, 
with  directions  to  the  court  below  to  grant 
the  defendant  leave,  if  he  may  elect  to  take 
that  course,  so  to  amend  his  answer  as  to 
plead  therein  any  counterclaim  avaUaUe  to 
him  by  reason  of  the  stock  dividends  claimed 
by  lilm. 

We  concur:  CHIPMAN,  P.  3.;  EliUSON, 
Judge  pro  tern. 


OTTRTIM  at  al.  v.  KINGSBURY,  Surveyw 
General.    (Civ.  16S2.) 

(District  Court  of  Appeal,  Third  District,  OaU- 

fomia.    July  6,  1916.    Rehearing  Denied  by 

Supreme  Court  Sept.  1,  1916.) 

CoNOTirtrnowAL   Law    *=»93(1)— Taxatiow 
«Bs»696— School  Lands  —  Tai:  Salb— Rjs- 

DEVPTION — STATTTE — VESTED    RlGBTS. 

PoL  Code,  i  8817,  preecribing  the  method  for 
the  redemption  of  achool  lands  sold  for  delin- 
quent taxes,  was  amended  by  St.  1895,  p.  333,  to 
apply  where  the  full  amount  of  the  purchase 
pnce  at  $1.25  per  acre  bad  not  been  imid,  ex- 
cept where  the  deed  to  the  state  provided  by 
section  3785  had  been  filed  with  the  surveyor 
general,  and  was  amended  by  St.  1909,  p.  42,  by 
adding,  "and  on  application  has  been  filed  there- 
for in  that  office."  Section  3786,  as  amended  by 
St.  1895,  p.  328,  provided  that,  where  the  full 
price  of  the  land  had  not  been  paid,  and  the  tax 
deed  to  the  state  had  been  forwarded  to  the  Bur~ 
veyor  general,  the  state  should  dispose  of  the 
land  as  prescribed  in  section  8788,  which  lec- 
tion, as  amended  by  St.  1895,  p.  829.  pro- 
vided that  the  land  should  become  subject  to 
entry  and  sale,  tbot  the  former  poasessora  should 
be  preferred  purchasers  for  six  months  after  the 
deed  was  filed  with  the  surveyor  general,  if  they 
paid  all  the  delinquent  taxes,  nenalties,  aod 
costs,  and,  as  amended  by  St.  1906,  p.  122,  gave 
the  former  possessors  the  right  to  repurchiae 
within  the  six  months'  period,  before  any  other 
application  therefor,  on  payment  of  taxes,  costs, 
and  unpaid  interest,  and  which  was  repealed  by 
St  1916,  p.  605,  fi  1-3,  requiring  unsold  scbMd 
lands  to  be  sold  at  public  auction.  Land  pur- 
chased in  1901  upon  payment  of  20  per  cent  of 
the  parchase  price  was  in  1904  assigned  to  peti- 
tioners, and  in  1909  was  sold  to  the  state  for  de- 
linquent taxes,  followed  by  deed  to  the  state  in 
1912.  Held,  that  the  sale  and  deed  to  the  state 
passed  the  title  to  it,  sabject  to  redemption,  and 
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that  the  atate  had  power  to  my  npon  what  terms 
its  title  might  be  divested  and  sold  to  either  the 
ori^Dal  purchasers  or  a  new  pnrchaser,  so  that 
petitioners  had  no  vested  right  violated  by  the 
repealing  statute. 

[Ed.  Note.— For  other  caaea,  see  Oonstitntional 
Uw,  Cent  Dig.  U  203,  213;  Dec.  Pig.  «=> 
93(n;   Taxation,  Cent.  Dig.  g  1393;   Dec.  Dig. 

Application  for  writ  of  mandate  by  C.  Cur- 
tln  and  R.  C.  Jay,  administrator  of  the  es- 
tate of  W.  C.  Hensley,  deceased,  against  W. 
S.  Kingsbury,  Surveyor  General  of  the  State 
of  California  and  ex  olHcio  Register  of  the 
State  Land  Office.    Application  denied. 

W.  H.  Larew  and  Jos.  Barcroft,  both  of 
Madera,  for  petitioners.  U.  S.  Webb,  Atty. 
Gen.,  and  Robertson  T.  McKlalck,  Deputy 
Atty.  Gen.,  for  respondent. 

CHIPMAN,  P.  J.  Mandate.  It  appears  by 
the  petition  that  on  November  19,  1901,  the 
state  of  California  Issued  its  certificate  of 
purchase  to  one  J.  Frank  Miller,  for  all  of 
section  36,  township  9  south,  range  19  east, 
M.  D.  B.  &  M.,  In  Madera  county,  for  which 
he  paid  20  per  cent,  of  the  purchase  price 
of  ^1.25  per  acre,  said  land  being  "only  fit 
for  grazing  purposes";  that  there  remained 
due  to  the  state  11.00  per  acre,  or  |840,  with 
Interest  at  7  per  cent,  per  annum;  that  In 
1904  said  Miller  assigned  said  certificate  of 
purchase  to  plaintiff  Curtln  and  W.  C.  Hens- 
ley,  who  "entered  into  the  possession  of  said 
land  and  became  and  were  the  sole  owners 
thereof,  subject  only  to  the  paramount  title 
of  the  state."  On  February  21,  1910,  said 
Hensley  died,  and  thereupon  petitioner  R.  C. 
Jay  was  appointed  and  now  is  administrator 
of  his  estate.  On  June  22,  1907,  the  land 
In  controversy  was  sold  to  the  state  for  non- 
payment of  taxes,  followed  by  a  deed  to  the 
state  dated  July  16,  1912.  On  June  13,  1913, 
petitioner  Curtln  applied  for  and  received 
from  the  auditor  of  Madera  county  an  esti- 
mate of  the  amount  necessary  to  redeem  said 
land  from  tax  sale,  and  on  the  same  day  paid 
to  the  treasurer  of  said  county  the  amount  of 
said  estimate,  together  with  other  delinquent 
taxes  on  the  land,  which  "redemption  was 
duly  recorded,  and  It  was  noted  upon  the  re- 
corded certificate  and  the  recorded  tax  deed 
that  the  land  was  redeemed."  On  September 
10,  1916,  at  the  request  of  petitioners,  the 
auditor  and  treasurer  furnished  them  "a 
statement  of  all  Interest  then  due  and  unpaid 
on  said"  land,  and  petitioners  paid  to  the 
treasurer  the  amount  shown  by  said  state- 
ment. It  is  then  alleged  that  the  certificate 
of  sale  issued  to  said  Miller  has  been  lost,  and 
that  the  defendant  refuses  to  accept  from  the 
treasurer  of  Madera  county  the  amounts  paid 
by  petitioners,  and  refuses  to  issue  a  new 
certificate  of  purchase  in  lieu  of  the  lost  one. 
It  is  alleged,  upon  information  and  belief, 
that  there  are  no  claims  advunse  to  petition- 
ers to  said  land.    There  Is  also  an  allegation: 

"rhat  no  foredosnre  for  nonpayment  6f  late^ 
est  ever  .was  bad  or  attempted  in.  the  matter  ,«f 


the  delinquency  in  payment  of  interest  as  provid- 
ed in  the  Political  Code  or  at  all ;  that  the  ccr- 
tificote  of  purchase  remains  ancanceled  by  any 
foreclosure." 

The  prayer  Is  for  an  alternative  writ  of 
mandate  directing  defendant  to  receive  the 
moneys  tendered  by  petitioners  and  to  issue 
a  new  certificate  of  purchase  in  lieu  of  the 
lost  one.  The  issue  presented  is  raised  by 
a  general  demurrer  filed  by  respondent  to  the 
petition. 

By  an  act  approved  May  19,  1915  (SUts.- 
1915,  p.  606),  which,  for  convenience,  will 
hereinafter  be  referred  to  as  chaptei-  SS9,  it 
was  provided  that  "the  unsold  portions  of 
the  sixteenth  and  thirty-sixth  sections  of 
school  lands  *  *  •  shall  be  sold  at  public 
auction  by  the  surveyor  generaL"  It  is  the 
contention  of  respondent  that  "under  this 
method  all  applications  to  purchase  school 
lands  at  a  fixed  statutory  price  are  abolished. 
Nobody  can  apply  to  purchase  lands  of  the 
character  described  in  the  act  Intending 
purchasers  must  attend  the  sale  at  the  time 
and  place  stated  in  the  notice  of  sale,  and 
there  bid  in  open  competition  against  any  and 
all  other  persons  who  desire  to  acquire  the 
land,"  and  respondent  maintains  that  "this 
act  conflicts  with  the  provisions  of  section 
378S,  PoUtical  Code,  in  toto,  and  with  so  much 
oC  section  3817  as  affects  school  lands" ;  that 
"under  the  law  as  it  stood  when  the  sale  was 
made  the  sole  remedy  of  the  delinquent  pur- 
chaser was  to  repurdiase  the  land  within  six 
months  from  that  date" ;  that  the  delinquent 
purchaser  had  no  vested  right  to  redeem  the 
property,  his  only  right  being  a  preference 
given  him  to  repurchase  vrithln  six  months; 
and  that  this  privilege  was  withdrawn  by 
chapter  389,  supra. 

Petitioners'  r^ly  to  the  above  contention 
tlint  "the  state  may  diminish  the  penalties, 
extend  the  time  for  redemption,  or  lessen 
the  burden  upon  the  delinquent  taxpayer, 
but  the  state  cannot  increase  the  penalties, 
shorten  the  time  for  redemption,  or  add  fur- 
ther penalties,  burdens,  and  conditions  of  re- 
demption, after  the  date  of  sale  to  the  state," 
and  "none  of  the  statutes  relied  upon  by  the 
defendant  purport  to  be  retroactive." 

The  method  prescribed  by  section  3817, 
PoUtical  Code,  In  1883  for  the  redemption  of 
school  lands  sold  for  delinquent  taxes  applied 
only  to  purchasers  who  bad  paid  "the  full 
amount  of  one  dollar  and  twenty^flve  cents 
per  acre."  Stats.  1883,  p.  23.  This  section 
remained  unchanged  until  1895,  when  it  was 
made  to  apply  to  purchasers  "when  the  full 
amount  of  the  purchase  price  of  one  dollar 
and  twenty-five  cents  per  acre  has  not  been 
paid,  except  where  the  deed  to  the  state,  pro- 
vided for  in  section  three  thousand  seven 
hundred  and  eighty-five  has  been  filed  with 
the  surveyor  general."  Stats.  1895,  pp.  308- 
340.  By  this  act  there  were  many  changes 
made  In  the  sections  of  the  PoUtical  Code  re- 
lating to  the  sale,  redemptiou,  and  disposi- 
tion  of   lands   sold    for   delinquent    taxes. 
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School  lands  were  made  subject  to  tlie  act, 
and  were  referred  to  In  sections  3785  and 
3788,  as  well  as  in  section  3817.  By  section 
3785  it  was  provided  tttat,  where  the  full 
price  for  the  land  has  not  been  paid,  and 
where  the  tax  deed  to  the  state  has  been 
forwarded  by  the  county  recorder  to  the  sur- 
veyor general,  "the  state  shaU  dl^tose  of  such 
lands  In  the  manner  provided  in  section  three 
thousand  seven  hundred  and  eighty-eight." 
Section  3788  provided  that  in  such  case  "the 
said  lands  shall  agaih  become  subject  to  en- 
try and  sale.  In  the  same  manner,  and  sub- 
ject to  the  same  conditions,  as  apply  to  other 
state  lands  of  like  character,  except  that  the 
former  possessors  *  *  *  of  the  land  thus 
deeded  to  the  state,  their  heirs  or  assigns, 
shall  be  preferred  purchasers  thereof  for  the 
period  of  six  months,  after  the  deeds  are 
filed  with  the  surveyor  generaL"  It  was  re- 
quired of  the  intending  purchaser  that  as  a 
condition  to  bis  purchase  be  should  pay,  in 
addition 'to  the  price  of  the  land,  all  delin- 
quent taxes,  penalties,  costs  and  accrued  costs 
prior  to  and  subsequent  to  the  date  of  sale  to 
the  state.  The  secUons  of  tbe  Political  Code 
as  amended  by  the  act  of  1895  was  the  law 
of  1901  when  the  purchase  was  made  by  plaln- 
tilTs'  assignor.  By  that  act  (section  3788, 
Pol.  Code)  the  right  given  to  the  purchaser 
whose  land  had  been  sold  to  the  state  for 
delinquent  taxes  was  not  to  redeem,  as  was 
the  right  given  by  the  act  of  1883,  but  was  a 
right  to  become  a  purchaser  in  preference 
to  any  other  person  if,  when  application  was 
made,  there  was  no  other  conflicting  applica- 
tion. His  rights  were  no  greater  than  those 
ot  any  other  purchaser,  except  that  he  was  a 
preferred  purchaser  for  a  limited  .period. 

We  have  seen  that  the  taxes  became  delin- 
quent and  the  land  was  sold  to  the  state  in 
1907,  and  a  deed  made  to  the  state  in  1912 
which  was  duly  filed  with  the. surveyor  gen- 
eral. Had  no  other  statute  intervened, 
plaintiffs'  right  would  have  been  that  of  a 
preferred  purchaser,  and  not  of  a  redemp- 
tions. 

Section  3817  was  amended  In  1807,  1901, 
and  1905  (St.  1897,  p.  438 ;  St  1901,  p.  651 ; 
St.  1905,  p.  409),  but  not  affecting  that  part 
of  the  section  referring  to  school  lands.  In 
1009  the  Legislature  added  to  the  section  tbe 
following:  "And  an  application  has  been  filed 
therefor  in  that  office."  This  Act  was  passed 
February  22,  1900,  and  took  effect  «0  days 
thereafter.  Stats.  1909,  p.  42.  At  the  same 
session,  on  March  2,  1909,  section  8788  was 
also  amended,  retaining  the  provision  maUug 
the  former  possessor  or  owner  of  the  lands 
sold  a  preferred  purchaser  for  a  period  of 
six  months  after  the  filing  of  the  deed  in  the 
office  of  the  surveyor  general.  And  it  was 
further  provided:  "That  the  fortoer  posses- 
sors or  owners  of  said  land  thus  deeded  to  the 
state,  their  heit^  or  assigns,  shall  have  the 
right  to  be  restored  to  their  former  state  and 
title  (at  any  time  either  during  the  said  period 


of  six  montlis  above  referred  to,  or  after- 
wards, and  before  application  for  said  land 
is  made  and  filed  with  the  surveyor  general 
by  any  other  person)  upon  paying  to  the  conn- 
try  treasurer" — (1)  A  sum  equivalent  to  tbe 
taxes,  penalties,  and  accruing  cosIb;  (2)  all 
delinquent  taxes,  penalties,  and  costs  which 
have  accrued  upon  such  lands  subsequent  to 
the  date  of  the  certificate  of  purchase  under 
which  the  former  possessors  or  owner,  or 
their  heirs  or  assigns,  claimed  title  to  said 
lands;  (3)  also  all  unpaid  interest  up  to 
the  1st  day  of  January  following  tbe  day 
when  he  shaU  make  payment  to  the  county 
treasurer.    Stats.  1909,  p.  122. 

The  payments  made  by  plaintiffs  to  the 
county  treasurer,  as  appears  from  the  peti- 
tion, seem  to  have  been  made  as  redemption* 
ers,  whereas  wliatever  right  thcgr  had  was 
given  to  them  by  the  statute  as  preferred 
purchasers.  It  is  perhaps  immaterial  wheth- 
er these  payments  were  made  as  redemptioa- 
ers  or  as  purchasers  if  they  were  suOicient 
to  comply  with  the  law  applicable  when  the 
payments  were  made.  Now,  the  sale  to  the 
state  for  delinquent  taxes  extinguished  all 
rights  of  plaintiffs  to  the  lands  subject  to  the 
right  of  redemption  during  the  five-year  peri- 
od and  before  the  deed  passes  the  legal  title 
to  the  state.  Such  sale  vests  the  equitable 
and  the  deed  the  legal  title  of  the  land  in  the 
state.  Santa  Barl>ata  v.  Savings  Soc.,  137 
Cal.  463,  465,  70  Pac.  457.  As  against  the 
state  the  property  owner  at  tbe  end  of  five 
years  has  forfeit»l  all  Tighta  to  the  property, 
except  the  privilege  accorded  him  by  the  stat- 
ute of  redeeming  it  at  any  time  before  the 
state  actually  enters,  sells  or  disposes  of  it, 
Baird  v.  Monroe,  150  Cal.  560.  567,  89  Paa 
352.  The  state  had  the  power  to  8a>-  upon 
what  terms  and  iu  what  manner  the  title  thus 
vested  in  tbe  state  might  be  devested.  It 
could  have  denied  all  right  to  redeem  or  to 
purchase. 

In  1907,  when  tbe  land  Was  sold  for  de- 
linquent taxes,  plaintUEs'  right  under  the 
amendments  to  the  Political  Code  by  the  act 
of  1895  was  that  of  a  preferred  purchaser 
for  the  period  oif  six  months  after  the  deed 
Is  filed  with  the  surveyor  generaL  Pol.  Code, 
i  878a  They  did  not  avail  themselves  of  that 
right,  and  it  was  lost  to  tbem.  By  the  acts 
of  1909  tbe  state  offered  to  restore  them  "to 
their  former  state  and  title"  upon  conditions 
more  favorable  tlian  were  given  by  the  act  of 
1895,  for  they  were  allowed  to  oomply  with 
the  statute  as  preferred  purchasers  within 
sdx  months,  and  were  to  be  restored  to  their 
title  at  any  time  before  another  application 
was  made  for  the  same  land  and  upon  terms 
no  different  than  were  imposed  by  the  act 
of  1896,  except  that  tbe  payment  of  inter- 
est upon  the  unpaid  purdiase  price  was  re- 
quired to  be  paid.  As  this  was  an  obligation 
attached  to  tlie  original  contract.  Its  payment 
cannot  be  regarded  as  an  atddltional  burden. 
But  whether  It  was  or  not^  we  think  the  state 
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had  the  right  as  the  abaolnte  owner  of  the 
land  Tinder  the  tax  deed  to  dictate  the  terms 
upon  whldi  It  might  be  repurchased  by  the 
original  or  a  new  purchaser,  or  the  conditions 
upon  which  the  purchasers  or  owners  or  their 
assigns  might  be  restored  to  their  original 
state  and  title. 

The  payments  made  by  the  plaintiffs  to  the 
comity  treasurer  were  made  June  13, 1913,  at 
which  time  no  other  application  had  been 
made  to  purchase  the  land,  but  the  payment 
did  not  toclnde  Interest,  and  no  Interest  was 
then  paid  or  tendered  and  on  September  10, 
1915,  they  again  attempted  to  redeem  from 
delinquent  tax  sale  by  paying  the  then  ac- 
crued taxes,  penalties,  and  costs,  and  they 
also  paid  to  the  auditor  and  treasurer  of 
Madera  county  "all  Interest  then  due  and 
unpaid  on  said  land." 

It  appears  from  the  petition  that  on  July 
16,  1915,  the  surveyor  general  advised  peti- 
tioners that  said  land  could  be  redeemed  un- 
der section  3788  of  the  Political  Code,  but 
also  advised  petitioners  of  the  act  of  191S 
(S.  B.  M6»  c.  388),  copy  of  which  was  In- 
closed in  the  letter  of  advice,  stating  that 
said  "act  became  effective  August  8,  1915, 
superseding  section  3788  of  the  Political 
Code"  and  that.  In  the  opinion  of  the  sur- 
veyor general,  "all  land  that  had  been  sold 
to  tbe  state  for  nonpayment  of  taxes  where- 
in the  tax  deed  was  filed  In  this  office  would 
be  subject  to  sale  under  the  provisions  of 
said  S.  B.  906.  Inasmuch  as  the  land  was 
not  redeemed  on  or  before  August  8,  1915, 
this  office  considers"  (describing  the  land) 
"to  be  vacant  state  land  and  subject  to  sale 
onder  the  provisions  of  S.  B.  906."  Petition- 
ers were  therefore  fully  aware  of  the  attitude 
of  the  state  and  that  they  were  required  to 
make  payment  on  or  before  August  8,  1916, 
in  order  to  preserve  their  rights.  This  they 
did  not  do. 

The  act  of  1016  provided: 

"Section  1.  The  nnsold  portions  of  the  six- 
teenth and  thirty-sixth  sections  of  Bchool  lands 
*  *  *  Shan  be  sold  at  public  auction  by  the 
surveyor  generaL    *    •    • 

"Sec.  8.  Those  parts  of  all  acts  in  conflict  with 
this  act  are  hereby  repealed." 

Stats.  1916,  p.  ex. 

Withont  question,  section  8788  of  the  Polit- 
ical Oode  is  in  conflict  with  this  act,  and  is 
thereby  repealed  so  far  as  It  provided  a  dif- 
ferent method  for  the  disposition  of  school 
land. 

We  do  not  think  petitioners  had  any  vest- 
ed right  which  was  violated  by  the  act  of 
1915.  The  absolute  Utie  to  the  land,  as  we 
have  said,  vested  in  the  state  by  the  tax  deed, 
and  the  state  could  provide  any  method  it 
(Aose  for  the  subsequent  disposition  of  the 
land,  and  could  at  any  time  change  such 
method  without  imiialrlng  the  right  of  any 
applicant  to  purchase  who  had  not  compiled 
with  the  then  existing  law. 

Petitioners  claim  that: 


"The  penalty  provided  by  law  for  the  nonpay> 
ment  of  interest  is  foreclosure,  whereby  the  prin- 
cipal paid  upon  the  pnrchase  price  becomes  for- 
feited and  the  certlncatea  canceled  upon  fwe- 
closure  and  not  otherwise." 

And  it  Is  hence  contended  that,  as  there 
has  been  no  such  foreclosure,  petitioners  were 
not  required  to  pay  accrued  Interest  as  a 
condition  to  the  repurchase  or  redemption  of 
the  land,  and  that  It  was  a  violation  of  their 
contract  to  require  such  payment. 

It  was  held  in  the  recent  case  of  Aiklns  v. 
Kingsbury,  170  GaL  674,  151  Paa  145,  that: 

"The  method  of  •  *  •  procedure  •  •  • 
by  the  act  of  1867-68  for  terminatiiiK  the  right 
of  a  defanlting  purchaser  of  school  lands  pur- 
chased under  that  act  was  not  esclusive,  and 
he  may  not  complain  of  a  different  method  of 
procedure  subsequently  established  by  the  state 
for  accomplishing  that  end  vhlcli  did  not  im- 
pose upon  him  more  onerous  conditions  tlian  the 
former."     Syllabus. 

As  above  suggested,  we  do  not  think  the 
method  of  enforcing  payment  of  interest  by 
making  It  a  condition  for  repurchase  or  re- 
demption where  the  land  is  sold  for  non- 
payment of  delinquent  taxes^  is  any  more 
burdensome  than  to  enforce  payment  by  fore- 
closure. Certainly  it  is  less  expensive  and 
less  annoying  to  the  Intending  purchaser  or 
redemptloner.  But,  aside  from  this  consider- 
ation, we  think,  as  already  pointed  out,  the 
sale  to  the  state  for  nonpayment  of  taxes 
culminating  in  a  deed  to  the  state  extinguish- 
ed all  rights  of  petitioners,  and  that  they 
thereafter  could  be  restored  to  their  former 
or  any  rights  only  by  compliance  with  the 
law  existing  at  the  time  they  might  apply 
for  such  restoration. 

The  writ  is  denied. 


We  concur: 
pro  tern. 


HART,  J.;    EliLISON,  Judge 


SUI2BBR0ER  &  SONS  CO.  OF  OEI<A- 

HOMA  V.  STRICKLAND. 

(No.  7818.) 

(Supreme  Court  of  Oklahoma.     June  6.  1916. 

Rehearing  Denied  Sept  1, 1916.) 

(SyUabui  by  the  Court.) 

1.  PiXADINO  «S3l72— REPLT— RiOBT  TO  FUX. 

On  the  day  of  the  trial  the  court,  over  the 
objection  and  exception  of  the  defendant,  per- 
mitted the  plaintiff  to  file  a  reply  to  the  answer 
of  defendant.  In  the  lisht  of  section  6006,  Rev. 
Laws  of  Oklahoma  1910,  this  action  complained 
of  by  the  defendant  on  the  part  of  the  trial  court 
did  not  constitute  any  substantial  violation  of 
aay  statutory  right  of  the  defendant  This  sec- 
tion was  in  full  force  at  the  time  the  trial  court 
permitted  plaintiff  to  file  his  reply  and  make  the 
amendment  complained  of. 

[Ed.    Note.— For   other   cases,   see    Pleading, 
Cent.  Dig.  {{334-338;  Dec.  Dig.  «=3l72.] 

2.  NxGuoFNCx  «=>1  —  "Action ABLE  Nkoli- 
aKNcx"— What  Oonstttdtes. 

To  constitute  "actionable  negligence"  upon 
the  part  of  defendant  where  the  wrong  is  not 
willful  and  intentional,  three  essential  elements 
are  necessary:  (1)  There  must  be  some  duty  ow- 
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iag  by  it  to  the  plaintiff;  and  (2)  a  failure  npon 
its  part  to  perform  tliat  duty;  and  (3)  injur; 
proximately  rasultinK  to  the  plaintiff  from  sncn 
failure  upon  its  part  C,  R.  I.  &  P.  t.  Doran, 
38  Okl.  719,  134  Pac.  87d. 

[Ed.  Note.— For  other  cases,  see  Nesligence, 
Cent.  Dig.  {  1;   Dec.  Dig.  <S=»1. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Actionable  Negligence.] 

3.  Masteb  and  Sebvant  ®=3l01,  102(1)— Inju- 

BIES  TO  SeBVANI^-DUTT  OF  MABTEB. 

The  master  is  bound  to  exercise  reasonable 
care  and  diligence  to  proNide  a  reasonably  safe 
place  in  which  the  employ^  or  servant  is  to  work, 
and  also  reasonably  safe  machinery,  tools,  and 
appliances  with  which  to  work,  and  to  supply  the 
servant  with  reasonably  safe  materials  upon 
which  to  perform  the  work  required  of  him. 

(ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  180,  171,  178,  17U ;  Dec. 
Dig.  «=s>101,  1020.).] 

4.  Masteb  and  Sebvant  $=3289(1) — Injuries 
TO  Sebvant— Cabs. 

In  cases  like  the  one  at  bar,  which  turn  on 
the  question  whether  the  party  exercised  ordi- 
nary care  or  was  guilty  of  negligence,  after  ^e 
usual  appropriate  definitions  of  Uiese  particular 
terms  by  the  court,  it  is  the  province  of  the  jury 
to  say,  from  a  consideration  of  the  evidence, 
whether  in  the  particular  case  ordinary  care  was 
exercised,  or  whether  there  was  negligence.  In 
other  words,  what  is  ordinary  care  or  what  is 
negligence  in  the  particular  case  is  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the  court 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1089;  Dec.  Dig.  <8=» 
.289(1).] 

6.  Mabtxb  and  Sebvant  «=3l21(2)— Injtjbieb 
TO  Sebvant— Appuanoe^Statuteb. 
"3746.  Maohinery  to  have  Safety  Device*. 
The  owner  or  person  in  charge  of  a  factory  or 
any  institution  where  machinery  is  used  sliaU 
provide  belt  shifters  or  other  mechanical  con- 
trivances for  the  purpose  of  throwing  belts  on 
or  off  pulleys,  whenever  practicable.  All  ma- 
chines shall  be  provided  with  loose  pulleys  and 
all  vats,  pans,  planers,  cogs,  gearing,  belting, 
shafting,  setscrews  and  machinery  of  every  de- 
scription shall  be  properly  guarded.    •    •    • 

"3756.  Penalty  for  ViolatGig  tKU  Article.  Any 
person  who  fails  to  comply  with  any  of  the  pro- 
visions of  this  article  shall  be  deemed  guilty  of  a 
misdemeanor,  except  as  otherwise  provided,  and 
on  conviction  thereof  shall  be  fined  in  a  sum  not 
less  than  ten  dollars  nor  more  than  one  hundred 
dollars  for  each  offense." 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  229;  Dec.  Dig.  <S=»121(2).] 

8.  Masteb  and  Sebvant  «s>293(ll)  —  Inju- 
BiES  TO  Sebvant— Actions— iNSTBtjcTioNS. 
The  trial  judge  in  this  case  charged  the  Ju- 
ry under  the  Factory  Act,  and  also  went  further 
and  charged  the  jury  as  to  the  law  touching  the 
4uty  of  the  defendant  to  furnish  the  plaintiff 
with  a  reasonably  safe  place  in  which  to  work 
and  reasonably  safe  machinery  with  which  to 
work,  and  also  charged  the  jury  concerning  the 
Assumption  of  risk.  Had  the  court  simply  charg- 
ed the  jury  under  the  Factory  Act,  then  It  would 
not  have  been  necessary  to  have  charged  them  as 
to  the  common-law  liability  as  to  a  reasonably 
safe  place  in  which  to  work,  and  reasonably 
safe  machinery  with  which  to  work  and  the  de- 
fense thereto  of  assumption  of  risk.  But  having 
done  so  by  proper  instructions,  we  see  no  re- 
versible error  therein. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1160;  Dec  Dig.  «sa 
293(11).] 


7.  Mabtkb  and  Sebvaut  «s»M,  286(1),  289(1) 
—  Injubies  to  Sbbvaht—  Statdtbs  —  Jubt 
Questions— "Negligence  Peb  Se." 

This  Factory  Act  is  a  mandatory  statute. 
The  things  expressly  enumerated  therein,  to- 
gether with  machinery  of  every  description,  shall 
be  properly  guarded.  This  declares  the  fixed 
and  settled  public  policy  of  the  state  touching 
these  matters  and  things,  and  a  violation  of  this 
act  is  made  a  crime  and  punishable  as  such.  The 
sovereign,  in  order  to  afford  greater  and  bet- 
ter protection  to  the  lives  and  Bmbs  of  ttie  sab- 
ject  who  earns  a  livelihood  by  working  with  and 
around  machinery,  and  in  order  to  lessen  the 
chances  of  accidents,  has  expressed  her  wiU  in 
the  solemn  mandates  of  this  mandatory  and  pe- 
nal statute,  which  must  be  obeyed,  and  a  fail- 
ure to  obey  it  becomes  and  is  "negligence  per 
se";  and  those  who  disobey  It  are  not  entiued 
to  the  defense  of  assumption  of  risk,  but  may  in- 
terpose the  defense  of  contributory  negligence. 
These  matters  were  questions  of  fact  for  the 
jury.  They  were  submitted  to  the  jury.  The 
jury  by  their  verdict  have  found  under  the  law 
and  the  evidence  that  the  defendant  was  neg- 
ligent as  complained  of.  This  court  will  not  dis- 
turb their  verdict. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SJ  159,  1001,  1089;  Dec. 
Dig.  «=»94,  286(1),  289a). 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Negligence  Per  Se.] 

8.  Decisions  —  Constbuction  —  Ejitsdem 
Obnebis. 

The  doctrine  of  ejosdem  generis  was  applied 
in  an  Ontario  case  so  as  to  limit  materially  the 
effect  of  the  eaHier  statute.  In  Indiana  the  Sn- 
preme  CJourt  has  been  inconsistent  in  its  con- 
structioil  of  the  statute  providing:  "All  vats, 
pons,  saws,  planers,  cogs,  gearing,  belting,  shaft- 
ing, setscrews  and  machinery  of  every  descrip- 
tion." The  rule  finally  adopted  is  that  the 
phrase,  "machinery  of  every  description,"  does 
not  modify  in  any  way  the  specific  appliances 
mentioned,  but  embraces  all  other  kinds  of  ma- 
chinery, which. would  be  too  numerous,  for  the 
Legislature  to  mention,  although  an  earlier  deci- 
sion of  the  Supreme  Court  to  the  effect  that  the 
general  terms  simply  referred  to  other  appliances 
of  the  same  general  description  at  those  indi- 
cated by  the  specific  terms,  under  the  doctrine  of 
ejusdem  generis,  was  not  in  terms  overruled. 
The  doctrine  of  the  Washington  court  is  the 
same  as  that  which  appears  to  prevail  in  Indi- 
ana. And  a  somewhat  similar  view  is  taken  of 
the  statute  in  New  South  Wales. 

9.  Mabteb  and  Sebvant  ®=>121(2)— Injubies 
TO  Servant  —  Statutes  —  "Ejusdem  Gen- 
esis." 

The  doctrine  of  "ejusdem  generis?  is  that 
where  a  general  word  follows  particular  and 
specific  words  of  the  same  nature  as  itself,  it 
takes  its  meaning  from  them,  and  is  presumed  to 
be  restricted  to  the  same  genus  as  those  words. 
The  language  here  does  not  admit  of  the  appli- 
cation of  the  ejusdem  generis  doctrine.  The 
phrase  "and  machinery  of  every  description" 
cannot  be  limited  by  the  prior  enumeration,  for 
the  reason  that  such  enumeration  is  not  an 
enumeration  of  machines  at  all — the  genus  of 
those  words  is  not  of  the  same  nature  as  of  "ma- 
chinery of  every  description."  A  vat  is  not  a 
machine;  neither  is  a  pan,  nor  a  saw.  Cogs, 
gearing,  belting,  shafting,  and  setscrews  are  not 
machines,  but  may  each  or  all  enter  into  and  be 
a  part  of  various  machines.  Since  no  enumera- 
tion of  machinery  precedes  the  general  terms, 
there  is  nothing  to  limit  those  terms,  and  they 
are  broad  enough  to  cover  any  machine  that  is 
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dan^eroos  to  life  or  limb,  and  which,  wiHioiit  Im- 
painng  ita  utility,  can  be  snatded. 

[Ed,  Note.— For  other  casea,  see  Master  and 
Servant,  Cent  Dig.  i  228;  Dec.  Di«.  «=»121(2). 

For  other  definitions,  aee  Words  and  Phraaes, 
First  and  Second  Series,  Ejusdem  Generis.] 

10.  Tbial  <&=>296(4,  6)— Instbucttions— OoR- 
•  TBiBin'OST  Nbguoencs. 

In  an  action  for  damages  based  on  negli- 
gence, wherein  contributory  negligence  on  the 
part  of  the  paintiff  is  pleaded  as  a  defense,  and 
there  is  evidence  tending  to  sustain  such  deiense, 
an  instruction  which  ignores  the  defense  of  con- 
tributory n^ligence  in  antborizing  the  jury  to 
£nd  the  issues  in  favor  of  the  plaintiff,  according 
as  the  jury  may  determine  certain  facts  in  sup- 
port of  plaintiirs  theory  of  his  case,  will  not  be 
held  erroneous  when  the  court  immediately  fol- 
lows said  inatruction  -  with  another,  beginning 
with  the  words,  "But.  upon  the  other  hand, 
etc.,  and  correctly  states  the  law  of  assumption 
of  risk  and  of  contributory  negligence  to  the 
jury  nnder  the  defendant's  theory  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  {  709;    Dec.  Dig.  «=92d6(4,  6).] 

U.  BfASTE]lANI>SXRVANT«s»291(l)— INJITBOS 

TO  SwivANT— Instruction. 
Instructions    examined,    and    held,    on    the 
whole,  to  substantially  state  the  law  applicable 
to  the  canae. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1133;  Dec.  Dig.  «=» 
291(l).l 

Oomndsalonertf  Opinion,  Division  Mo.  4. 
Brror  from  District  Court,  Oklahoma  Coun- 
ty; Jotan  W.  Hayson,  Jndge. 

Action  by  Daniel  W.  Strickland  against  tlie 
Sulzberger  &  Sons  Company  of  Oklaboma,  a 
corporation.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Keaton,  Wells  ft  Johnston,  of  Oklahoma 
City,  ioT  plaintiff  in  error.  John  R.  Guyer, 
Robert  A.  Rogers,  and  T.  B.  Robertson,  all 
ft  Oklahoma  City,  for  defendant  In  error. 

DAVIS,  C.  For  convenience  the  parties 
will  be  designated  thronghout  this  opinion 
as  in  the  conrt  below,  the  defendant  In  error 
as  plaintiff,  and  the  plaintiff  in  error  as  de- 
fendant. 

Suit  was  filed  in  the  district  conrt  of  Ok- 
lahoma oonnty  by  Daniel  W.  Strickland 
against  Snlsberger  ft  Sons  Company,  of  Ok- 
lahoma, on  the  14th  day  of  December,  1914. 
The  plaintiff  In  his  petition  alleges  that  on 
the  4th  day  of  November,  1914,  he  was  em- 
ployed by  the  defendant  company,  which  is 
engaged  in  the  basiness  of  mnning  a  packing 
plant  in  the  dty  of  Oklahoma  Olty;  that  in 
said  packing  plant  there  was  a  machine, 
commonly  known  as  the  "gnt  reel,"  used  for 
the  purpose  of  Ending  the  Intestines  of  cat- 
tle during  tlie  process  of  cleaning  and  prepar- 
ing such  Intestines  for  use  as  casings  fbr  the 
prodncts  of  said  packing  plant,  which  said 
gnt  reel  was  composed  of  a  certain  large 
wheel  made  up  ot  rim  and  spokes,  wUdi  said 
spokes  said  defendant  negligently  malntalD- 
ed  Id  an  nngoatded  ahd  unprotected  condi- 
tion. In  that  no  protection  was  provided  by 
defendant  to  guard  against  injury  to  plain- 


tiff while  passing  hear  Sndi  gut  reel  in  the 
performance  of  his  duty;  that  a  part  of  said 
machine  consisted  of  a  clutch,  to  which  was 
connected  a  lever,  the  function  of  which  was 
to  throw  the  machine  out  of  gear  and  stop 
said  gut  reel  when  bi  motion  upon  the  slid- 
ing and  shifting  of  said  lever  by  the  person 
desiring  to  stop  said  reel ;  that  the  defend- 
ant negligently  maintained  the  said  machine 
in  a  defective  condition,  so  that  the  said 
lever  would  not  work  and  perform  its  func- 
tion of  throwing  out  the  said  clutch  and 
thus  stopping  the  said  machine;  that  said 
defendant  knew  of  such  unguarded  and  un- 
protected and  dangerous  condition,  and  that 
said  condition  had  existed  for  a  suffld^t 
length  of  time  that  the  defendant,  in  due  ex- 
ercise of  ordinary  care,  should  have  known 
it;  that  the  defendant  negligently  failed  to 
provide  necessary  and  proper  receptacles  and 
vessels  for  the  handling  of  hog  intestines 
about  and  near  the  machine,  and  as  a  result 
of  said  negligence  of  the  defendant  the  slime 
and  mucous  was  on  the  floor  of  the  room  In 
which  said  machine  was  located,  rendering  it 
vary  slick  and  dangerous  for'  this  plaintiff  to 
walk  upon  in  the  course  of  bis  duties  as  an 
employ^  of  the  defendant;  that  it  was  the 
duty  of  the  defendant  to  furnish  plaintiff 
with  a  reasonably  safe  place  in  which  to 
work  and  with  reasonably  safe  appliances 
with  which  to  work,  and  to  exercise  ordinary 
care  to  keep  the  same  safe ;  that  on  the  4th 
day  of  November,  1914,  while  In  the  service 
of  said  defendant,  while  passing  the  afore- 
said gut  reel,  his  foot  slipped  upon  said  floor, 
so  dangerously  and  negligently  maintained  as 
aforesaid,  and  be  fell,  and  in  falling  bis 
right  hand  was  caught  in  said  gut  reel ;  that 
his  hand  became  entangled  In  the  spokes  of 
the  gut  reel,  so  that  bis  right  arm  was  sev- 
ered from  his  body  at  a  point  about  three 
Inches  above  the  wrist;  that  after  he  be- 
came entangled  in  said  gut  reel  and  before 
his  arm  was  so  severed  from  his  body,  he  at- 
tempted to  sUds  or  shift  said  lever  and 
thereby  stop  the  machine  and  thus  prevent 
his  arm  from  being  severed;  that,  owing  to 
the  defective  condition  of  said  lever,  it  fail- 
ed and  refused  to  work  and  perform  its  func- 
tion of  throwing  out  said  clutch  and  thus 
stopping  the  said  gut  reel.  Plalntlfl  adked 
for  judgment  ajralnst  the  defendant  In  the 
sum  of  $34,660. 

Defendant's  answer  consisted  of  a  general 
denial  and  an  allegation  that  said  accident 
was  caused  by  the  contributory  negligence  of 
the  plaintiff,  in  that  he  attempted  to  remove 
a  portion  of  the  hog  intestines  from  the  reel, 
referred  to  and  described  in  said  petition, 
without  stopping  same,  and  a  further  allega- 
tion that  plaintiff  was  entirely  familiar  with 
the  character  and  condition  of  said  reel,  Its 
attachments  and  mode  of  operation  at  the 
time  and  for  a  considerable  period  prior  to 
said  accident  and  injury;    consequently  by 
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remaining  In  the  employ  of  tbe  defendant, 
he  assumed  all  tbe  tlSks  incident  to  said 
employment. 

Plaintiff  replied,  denying  any  negligence 
upon  hlu  part,  and  denying  tbat  be  was  fa- 
miliar witb  tbe  defective  condition  of  said 
reel. 

Trial  was  begun  on  April  28, 1915,  and  the 
testimony  on  behalf  of  tbe  plaintiff,  as  to  tbe 
manner  in  which  the  injury  occurred,  was 
substantially  as  follows: 

Daniel  W.  Strickland  testified  that  be  was 
working  for  Sulzberger  &  Sons  Company  at 
Oklahoma  City  on  November  14,  1914,  on 
what  is  known  as  the  beef-casing  machine, 
or  the  beef  department ;  tbat  it  was  bis  work 
to  run  one  of  tbe  machines  that  they  call 
"Mo.  1  Casing  Machine";  that  tbe  purpose 
of  said  machine  was  to  take  tbe  tat  off  the 
beef  casings;  tbat  be  had  been  engaged  in 
running  said  machine  something  like  five  or 
six  weeks  prior  to  the  Injury ;  that  said  ma- 
chine stands  about  2%  feet  off  tbe  floor  on 
legs,  and  is  possibly  3  feet  wide  and  3  or  4 
feet  long;  tbat  it  hi  run  by  a  leather  belt, 
and  partly  by  a  chain  belt,  what  is  called  a 
"ratchet  chain";  that  the  reel  was  run  by 
a  sprocket  chain;  that  tbe  casing  or  guts  are 
run  through  two  rollers  and  brushes  tliat 
take  the  fat  off  of  same,  and,  after  being  run 
through  said  rollers  and  brushes,  are  at- 
tached to  the  reel  and  are  wound  up  on  said 
reel ;  that  on  the  evening  he  was  hurt,  about 
6  o'clock,  he  bad  gotten  through  running  the 
guts  tbat  be  bad  in  the  tub  and  went  over 
to  get  a  drink  of  water,  across  on  tbe  other 
side  of  the  room;  that  after  he  got  the  drink 
he  came  back,  and  when  be  got  to  tbe  corner 
of  the  machine  he  stepped,  or  must  have 
stepped,  on  a  piece  of  gut  or  sometbhig,  and 
slipped  and  fell,  and  as  he  fell  his  right 
hand  got  between  the  frame  of  the  machine 
and  the  reel;  that  there  is  a  lever  tbat 
throws  tbe  clutch  out  that  comes  out  from  the 
framework ;  that  when  he  feU  he  threw  him- 
self back  against  this  lever,  and  could  not 
throw  it  out  and  atop  tbe  machine;  that  be 
had  never  tried  to  use  this  levetr  before  he 
got  bis  hand  caught ;  tbat  there  was  a  lever 
overhead,  but  that  be  would  have  to  stand 
and  reach  it,  but  that  be  could  not  reach  it; 
tbat  it  was  about  6  feet  from  the  floor,  and 
an  ordinary  man  has  to  reach  up  to  readi  it ; 
that  you  have  to  pull  it  out  in  order  to  stop 
the  machine;  that  be  dropped  down  on  Ills 
knees  in  order  to  keep  the  madiine  from 
pulling  him  into  it ;  that  be  was  taken  to  St 
Anthony's  Hospital,  and  his  band  and  a  por- 
tion of  his  arm  were  amputated ;  that  he  was 
caught  down  near  tbe  bub  of  tbe  reel,  and 
that  tbe  spokes  on  the  reel  were  about  1^ 
inches  apart  at  the  place  be  was  caught; 
that  the  reel  in  operation  made  about  3  or  4 
revolutions  per  minute;  that  be  was  about 
39  years  of  age  at  the  time  of  bis  injury. 

In  cross-examination  he  testified,  that  be 
had  been  working  in  the  packing  business 


about  4  years;  that  be  was  working  at  ma- 
chinery more  or  leas  of  the  time,  and  was 
pretty'  well  acquainted  with  machinery;  that 
he  had  worked  at  similar  madiinery  while 
employed  by  Morris  &  Co.;  that  he  started 
in  nmning  the  machine  in  question  about  the 
17tb  or  18th  day  of  September,  and  was  run- 
ning it  up  to  the  time  of  the  accident ;  that 
the  floor  was  slick  and  wet  around  there,  and 
you  could  not  prevent  it.  On  rebuttal  he 
testified,  over  the  objection  of  the  defend- 
ant, that  the  back  end  of  the  reel  could  be 
guarded  by  getting  a  guard  and  putting  it  on 
the  edge  of  tbe  frame  of  the  machine  ex- 
tending up  to  the  rim  of  tbe  reeL  At  page 
63  of  the  record  he  testified  that  a  piece  of 
sheet  iron  could  be  put  between  the  spokes  of 
said  reel.  On  recross-examinatlon  he  testi- 
fied tbat  in  operating  the  machine  he  -would 
be  on  the  south  side  of  same  practically  all 
the  time;  that  in  the  operation  of  tbe  ma- 
chine nothing  would  require  him  to  get  to- 
wards the  middle  or  north  end  of  tbe  reel; 
that  he  left  the  machine  running  when  he 
went  to  get  the  drink  of  water.  On  being 
recalled,  the  witness  testified  that  be  slipped 
and  fell  on  tbe  south  side  of  tbe  machine 
near  the  east  end;  that  he  was  going  west, 
and  in  falling  and  in  trying  to  save  himself 
his  left  arm  struck  tbe  rim  of  the  reel  and 
came  in  contact  with  the  spokes  near  the 
hub  of  the  reel;  tbat  his  hand  was  caught 
on  the  north  end  of  the  reel;  that  be  was 
in  tbe  habit  of  taking  the  guts  off  ttie  reel 
without  stopping  the  machine. 

Mr.  Higginbottom  testified  that  he  had  run 
the  machine  on  which  the  plaintiff  received 
his  injury  prior  to  the  time  Strickland  be- 
gan to  work  the  same;  tbat  during  tbe  time 
he  run  said  machine  the  clutch  did  not  work 
property. 

T.  E.  Robertson  testified  as  to  expectancy 
of  plaintiff  as  shown  by  the  American  Table 
of  Mortality. 

At  the  conclusion  of  tbe  plaintUTs  testi- 
mony, tbe  defendant  demurred  to  tbe  evi- 
dence, which  demurrer  was  by  the.  court  over- 
ruled. Thereupon  tbe  defendant  produced 
substantially  the  following  testimony: 

George  W.  Flal>eU  testified  that  he  was 
the  assistant  pork  superintendent  for  Sulz- 
berger A  Sons  Company;  tbat  he  was  in  the 
file  hall  at  the  plant  shortly  after  the  acci- 
dent while  Mr.  Strickland  was  there;  that  he 
asked  Strickland  how  the  accident  occoired, 
and  he  told  him  that  some  of  the  casing  had 
slipped  off  the  reel,  that  he  put  bis  hand 
through,  aa  had  been  tbe  custom  to  put  the 
casing  back  if  be  could  without  stopping  the 
reel,  and  that  when  he  did  that  be  got  his 
fingers  caught;  and  that  he  tried  to  poll  his 
band  out  and  could  not  and  tbat  he  could 
not  pull  it  out  at  alL 

O.  El  Long  testified  that  he  was  fire  mar- 
shall  for  Sulzberger  dt  Sons  Company,  and 
that  he  was  in  the  fire  ball  at  tbe  company's 
plant  shortly  after  the  accident  when  Strick- 
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Umd  was  there;  tbat  be  beard  Flabell  aak 
him  how  he  got  hie  hand  hurt,  and  that  he 
said  some  of  the  casings  had  fallen  off  the 
reel;  and  that  he  reached  after  them  and 
caught  hla  hand. 

I/.  C.  Vincent  testified  that  he  had  charge 
of  the  machine  and  engine  department  of  the 
defendant  company.  He  Identified  the  pic- 
ture shown  at  record  page  80  as  being  ap- 
proximately a  correct  likeness  of  the  ma- 
chine; that  he  had  worked  around  machin- 
ery for  10  or  12  years,  and  that  he  was 
familiar  with  the  operation  of  this  particular 
kind  of  machlae;  that  the  purpose  of  the 
dutch  on  the  machine  is  to  stop  the  reel  to 
put  or  take  things  off  of  It  without  stopping 
the  whole  machine ;  tbat  it  was  his  custom 
to  inspect  these  particular  machines  onoe  a 
week;  that  he  examined  this  particular  ma- 
chine the  next  morning  after  the  accident 
and  found  the  clutch  blocked;  that  It  was 
blocked  by  having  a  wedge  driven  in,  a  block 
of  wood  up  against  this  lerer,  and  it  was 
driven  in  between  the  end  of  the  frame  and 
the  clutch  that  releases  the  reel  and  stops  it. 

John  Shanahan  testified  tbat  be  was  as- 
sistant foreman  In  the  casing  department  in 
which  this  plaintiff  worked;  that  three  or 
four  days  prior  to  the  accident  he  had  been 
working  on  the  machine  and  fixed  it  up; 
that  the  plaintiff  told  him  that  he  could  not 
keep  the  clutch  in  on  his  reel,  and  be  told 
him  to  go  ahead;  tbat  plaintiff  said  it  kept 
slipping  out  all  the  time  and  he  put  a  block 
In  the  machine  and  the  witness  pulled  it  out; 
that  he  saw  plaintiff  put  the  block  in  the 
clutch,  and  that  be  bad  taken  it  out;  that 
he  told  him  not  to  put  the  block  in  there; 
tliat  he  was  30  years  old,  and  had  been  work- 
ing around  casing  machines  since  he  waa 
13  years  old,  and  had  worked  in  about  eight 
different  plants  and  for  about  six  or  seven 
different  companies ;  and  that  it  was  not  the 
custom  of  any  of  the  companies  for  which  he 
bad  worked  to  put  guards  in  between  the 
spokes  on  the  side  of  the  reel  next  to  the 
frame. 

James  A.  McNeese  testifies  as  to  the  wa- 
ges received  by  plaintiff. 

Dr.  T.  L.  Lauderdale  testified  that  he  was 
called  to  attend  the  plaintiff  on  November 
4,  1914,  and  that  he  found  that  there  were 
three  distinct  mashes  across  the  fingers  and 
scratches  up  and  down  the  arm  for  about 
three  inches;  tbat  he  was  taken  to  the 
hospital;  that  on  the  way  to  the  hospital 
the  plaintiff  made  a  statement  with  reference 
to  bow  the  accident  occurred,  in  which  he 
aald.  In  reaching  over  the  reel,  he  got  his 
fingers  canj^t,  and  could  not  get  them  out, 
and  that  he  dropped  down  in  order  to  keep 
the  machine  from  pulling  Urn  into  it;  tbat 
the  gut  machine  had  become  bound  up  in 
some  way,  and  he  was  reaching  over  to  dis- 
entangle a  portion  of  the  gut. 

Daniel  Strickland  testified  in  rebuttal  that 
he  had  not  made  the  statements  as  testified 


to  by  Flabell,  Long,  Shanahan  and  Lauder- 
dale. 

A.  verdict  was  returned  in  fhvor  of  lAain- 
tiff  for  $S,SOO;  motion  for  new  trial  filed, 
overruled,  and  excepted  to,  and  time  extend- 
ed for  preparation  and  service  of  case-made, 
and  the  cause  properly  brought  here  for  re- 
view. 

[1]  The  first  assignment  of  error  argued 
by  the  defendant  In  its  brief  is  that  the  trial 
court  erred  in  forcing  defendant  to  trial 
within  ten  days  from  the  time  the  issues  in 
the  case  were  made  up.  Plaintiff's  petition 
contained  the  following  allegations: 

"Plaintiie  bbtb,  that  on  the  4th  day  of  Novem- 
ber, 1014,  wtule  engaged  In  the  service  of  the 
defeodant  aa  aforesaid  in  its  said  pacliing  plant 
in  Oklahoma  Oity,  Okl.,  in  the  exercise  of  dne 
care  and  caution  for  his  own  safety,  without 
fault  or  negligence  upon  his  part    •    •    •  " 

On  the  day  of  the  trial  the  court,  over  the 
objection  and  exception  of  the  d^endant,  per- 
mitted the  plaintiff  to  file  a  reply  to  the  an- 
swer of  defendant,  denying  contributory  neg- 
ligence on  the  part  of  the  plaintiff ;  and 
denying  that  the  accident  and  Injury  were 
proximately  can&ed  by  the  negligence  of  the 
plaintiff,  which  directly  contributed  thereto; 
and  denying  that  he  was  cognizant  of  the  de- 
fective condition  of  said  reel,  as  alleged  in 
his  petition;  and  denying  eadi  and  every 
material  allegation  contained  in  defendant's 
answer;  and  denying  that  at  the  time  of 
such  injury  he  attempted  to  remove  a  por- 
tion of  iiog  intestines  from  the  ^eel  referred 
to  and  described  in  his  i>etition ;  and  deny- 
ing that  by  remaining  in  the  employ  of  the 
defendant  he  assumed  all  risks  incident  to 
his  said  employment ;  and  reafiirming  the  al- 
legations set  up  and  contained  in  his  petition, 
and  reiterating  his  prayer  for  relief.  In  the 
light  of  section  6005,  Rev.  Laws  Okl.  1910, 
this  action  complained  of  by  the  defendant 
on  the  part  of  the  trial  court  did  not  consti- 
tute any  substantial  violation  of  any  statu- 
tory rlg^t  of  the  defendant  This  secti<xi 
was  in  full  force  at  the  time  the  trial  court 
permitted  plaintiff  to  file  his  reply  and  make 
the  amendment  complained  of.  Frisco  Lum- 
ber Co.  V.  Bthrldge,  45  Okl.  566,  146  Pac. 
441. 

In  the  case  of  Title  Guaranty  &  Trust  Oo., 
V.  Tumbtdl,  40  OkL  294,  137  Pac.  1178,  it  is 
said: 

"Section  4791,  Rev.  Laws  1910,  waa  in  force 
when  Oity  of  Ardmore  v.  Orr,  supra,  8S  Okl. 
806,  129  Pac.  867,  and  ConwiU  v.  Eldridge, 
supra,  35  Okl.  537,  130  Pac.  912,  were  decided. 
Said  section  was  taken  from  the  Code  of  Civil 
Procedure  of  Kansas,  and  in  force  there  when 
the  Supreme  Court  of  Kansas  held  that  it  was 
error  to  compel  the  trial  of  a  case  on  objection 
within  ten  days  after  the  issues  were  made  up. 
Section  60OB,  Rev.  Laws  1910,  does  not  apply 
to  this  case,  as  said  section  was  first  incorporat- 
ed In  Rev.  Laws  1910,  and  under  the  act  adopt- 
ing the  Code  said  section  6005  does  not  apply 
to  pending  causes." 

[2-4]  The  defendant  next  complains  that 
the  trial  court  erred  in  overruling  the  de- 
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murrer  of  defendant  to  the  evidence  ot  the 
plaintiff. 

The  plaintiff  in  his  petition  in  tills  case  al- 
leged three  grounds  of  negligence:  First, 
that  the  floor  around  the  machine,  and  on 
which  plaintiff  had  to  stand,  was  slippery; 
second,  that  a  certain  lever  woold  not  work 
and  perform  the  function  of  throwing  out  the 
clutch  and  stopping  the  reel ;  third,  that  the 
reel  wat.'  not  properly  guarded.  As  to  the 
first  ground  of  negligence,  the  plaintiff  intro- 
duced the  following  testimony:  Plaintiff  tes- 
tified as  follows: 

"When  I  got  to  the  comer  of  the  machines,  my 
machine  there,  I  stepped,  I  must  have  stepped 
on  a  piece  of  gut  or  Bomethinj;,  and  I  slipped  and 

Plaintiff  again  testified  with  reference  to 
the  slippery  condition  of  the  floor  as  fol- 
lows: 

"Q.  What  did  you  say  that  you  slipped  on? 
A.  1  could  not  say.  Q.  Well,  the  floor  along 
there  was  always  wet.  was  it  not?  A.  No;  I 
would  not  say  that  Q.  Don't  you  know  that  it 
was?  A.  Well,  I  could  not  say  that;  no,  sir. 
Q.  Well,  what  was  on  the  floor,  a  sort  of  drip 
from  the  euts?  A.  Well,  it  was  a  slime.  Q. 
And  that  slime  was  always  there  while  they  were 
nmnlng?  A.  Not  necessarily.  Q.  Was  not  that 
slime  there  all  of  the  time  that  you  were  opei^ 
ating  there?  A.  Not  necessarily,  but  of  course 
when  you  were  working  there  with  the  casings 
of  course  it  would  create  a  little  slime,  more  or 
less,  of  course.  Q.  Was  there  not  a  drain  there 
to  carry  this  away?  A.  Yes,  but  it  did  not  al- 
ways hold  all  of  It  Q.  There  was  a  drain  or 
something  there  to  carry  this  slime  to  keep  this 
away  from  t)ie  machines?  A.  Yes,  sir.  Q.  Was 
there  ever  any  lot  of  stuff  there  where  they 
washed  these  casings,  and  did  it  not  make  a  lot 
of  this  stuff  or  slime,  and  was  that  not  carried 
down  the  floors  there  in  this  runway  to  the 
sewer,  and  was  not  the  majority  of  it  carried 
away  in  the  sewer?  A.  Well,  it  was  intended  to 
carry  awa^  this  slime,  but  it  did  not  do  it,  that 
is,  all  of  it  and  the  floors  would  be  slick  and 
wet  around  there,  and  you  could  not  prevent  it. 
Q.  Then  yon  think  that  what  there  was  there 
on  the  floor  was  just  what  could  not  be  prevent- 
ed? A.  I  think— yes,  I  think  that  it  could  not  be 
prevented." 

That  is  to  say,  that  the  drain  or  rec^tade, 
or  something  provided  by  the  defendant  to 
carry  away  the  slime  and  refuse  from  the&e 
casings,  was  not  of  sufficient  size  or  capacity 
to  always  carry  it  all  off,  and  the  floor  would 
be  slick  and  wet  around  the  casing  machine, 
and  you  could  not  prevent  this  condition  be- 
cause of  the  insufficiency  of  this  drain  or  re- 
ceptacle or  something  provided  by  the  de- 
fendant to  at  all  times  carry  away  from  the 
vicinity  of  the  casing  machine,  where  plain- 
tiff worked,  all  of  the  slime  and  refuse  and 
waste  matter  from  said  casings  while  in  pro- 
cess of  being  run  through  said  machine. 
This  was  properly  a  qne8tl<»  of  fact  for  the 
Jury. 

"Plaintiff  was  employed  as  bead  sewer,  and  it 
was  his  duty  to  stand  at  one  end  of  the  com- 
press and  sew  together  the  bagging  aronnd  the 
bales  as  same  was  compressed,  and  in  order  to  do 
this  it  was  necessary  for  him  to  stand  on  the 
floor  or  platform  at  the  end  of  the  compress.  He 
was  also  required  to  straighten  any  of  the  bales 
that  might  not  be  in  the  proper  position  on  the 
press,  and  to  do  this  it  was  necessary  for  him  to 


step  down  on  the  platen  or  a  portion  of  the  com- 
press itsdf,  which  was  beneath  the  level  of  the 
floor,  and  which  moved  up  and  down  as  the  com- 
press was  operated,  and  quickly  straighten  the 
bale,  and  step  back.  For  several  days  before 
the  date  of  the  accident  the  weather  had  been 
extremely  cold,  and  the  compress  had  not  been 
in  operation.  I^e  compress  itself  was  inclosed 
by  a  structure  covered  over  with  sheet  iron  and 
with  openings  in  the  sides.  A  pipe  came  down 
from  the  top  platen  of  the  press  and  went  into 
the  floor  near  where  plaintiff  was  required  to 
work,  the  purpose  of  which  was  to  carry  water 
from  the  roll  or  top  of  the  platen.  It  appears 
that  this  pipe  had  nozen,  and  that  water  there- 
from leaked  upon  the  floor  at  the  place  where 
plaintiff  was  required  to  work.  On  the  day  In 
question  they  were  compressing  about  120  bales 
per  hour,  and  the  cotton  was  brought  in  from 
the  platform,  and  as  it  was  compressed,  the  ice 
and  8now_  therefrom  accumulated  on  the  floor 
where  plaintff  was  required  to  stand,  and  in  con- 
nection with  the  water  leaking  from  the  pipe 
froze  and  became  slick,  and  when  plaintiff  had 
straightened  a  bale  that  was  not  in  proper  posi- 
tion m  the  compress  and  stepped  back,  he  slip- 
ped upon  the  ice  so  accnmulated  and  fell,  and 
bis  right  hand  was  caught  in  the  compress  and 
injured. 

"The  defendant  urges  that  there  was  no  evi- 
dence of  negligence  upon  its  part  in  the  first  in- 
stance, and  that  plaintiff's  own  negligence  was 
the  proximate  cause  of  his  injury.  To  constitate 
actionable  negligence  upon  the  part  of  defend- 
ant where  the  wrong  is  not  willful  and  inten- 
tional, three  essential  elements  are  necessary: 
(1)  There  must  be  some  duty  owing  by  it  to  the 
plaintiff ;  and  (2)  a  failure  upon  its  part  to  per- 
form that  duty;  and  (3)  injury  proximately  re- 
sulting to  the  plaintiff  from  such  failure  upon 
its  part  C,  B.  I.  &  P.  v.  Duran,  88  Okl.  flO, 
134  Pac.  876.  » 

"The  master  is  bound  to  exercise  reasonable 
care  and  diligence  to  provide  a  reasonably  safe 
place  in  which  the  employ^  or  servant  is  to  work, 
and  also  reasonably  safe  machinery,  tools,  and 
appliances  with  which  to  work,  and  to  supply 
the  servant  with  reasonably  safe  materials  upon 
which  to  perform  the  work  required  of  him. 
Chickasaw  Comp.  Co.  v.  Bow,  149  Pac.  1106; 
Midland  Valley  By.  Co.  v.  Williams,  42  Okl.  444, 
141  Pac.  1103 ;  0.,  B.  I.  &  P.  By.  Co.  v.  Braa- 
zell,  40  Okl.  460,  138  Pac.  794;  Great  Western 
Coal  &  Coke  Co.  v.  Malone,  39  Okl.  693,  136  Pac 
403 ;  0.,  B.  I.  &  P.  By.  Co.  v.  Wright,  39  OkL 
84,  134  Pac.  427 ;  C,  B.  I.  &  P.  By.  Co.  v.  Dn- 
ran^38  Okl.  719,  134  Pac  876. 

"The  allegations  of  negligence  are  that  plain- 
tiff v^as  required  to  assist  in  compressing  cotton 
covered  with  snow  and  ice,  and  in  permitting  the 
pipe  mentioned  to  become  frozen  and  water  to 
leak  upon  tbeplace  where  plaintiff  was  reauired 
to  stand.  Whether  this  constituted  ordinary 
care  upon  the  part  of  the  defendant  was  a  ques- 
tion of  fact  for  the  jury. 

"In  Dewey  Portland  Coneat  Go.  v.  Blunt  38 
Okl.  182,  132  Pac.  6S9,  it  was  said:  'Where  the 
question  whether  or  not  the  master  has  be«n 
negligent  depends  upon  the  nice  distinction  be- 
tween that  which  is  reasonably  safe  and  that 
which  is  not  so,  it  is  a  question  entirely  of  de- 
gree, and  one  exclusively  for  the  decision  of  a 
jury;  and,  where  a  jury,  with  all  the  evidence 
before  them,  have  found  a  verdict  this  court  on 
review  will  not  interfere  to  disturb  their  finding, 
by  setting  aside  the  verdict  on  the  ground  that 
there  wag  no  evidence  of  neglect' 

"In  M„  K.  &  T.  By.  Ca  v.  Shepherd,  20  OkL 
626,  96  Pac.  243,  this  court  quoted  with  approv- 
al from  the  ease  of  Qulf,  C.  &  8.  F.  By.  Co. 
v.  Bills,  54  Fed.  481,  4  C.  0.  A.  454,  this  Isja- 
guage:  'In  cases  like  the  one  at  tor,  which 
turn  on  the  question  whether  the  party  exercised 
ordinary  care  or  was  guilty  of  negligence,  after 
the  usual  and  appropriate  definitions  of  those 
[particular]  terms  by  the  court,  it  is  the  prov- 
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inee  of  the  jury  to  'say  from  a  contideratioii  of 
the  evidence  whether  in  the  particular  caae  or- 
dinary care  was  exercised,  or  whettter  there  was 
negligence.  In  other  words,  what  is  ordinary 
care,  or  what  is  negligence,  in  tlie  particular 
case  is  a  question  of  fact  for  the  jury,  and  not  of 
law  for  the  court' 

"In  Grand  Trunk  Ry.  Co.  t.  Uea,  144  U.  8. 
408,  12  Sup.  Ct  679,  36  L.  Ed.  48»,  the  Su- 
preme Court  of  the  United  States  said:  'Hiere 
is  no  fixed  standard  in  the  law  by  which  a 
court  is  enabled  to  .arbitrarily  say  in  every  case 
what  conduct  shall  be  considered  reasonable  and 
prudent,  and  what  shall  constitute  ordinary  care, 
under  any  and  all  circumstances.  The  terms, 
'ordinary  care,'  'reasonable  prudence,'  and  such 
like  terms,  as  applied  to  the  conduct  and  affain 
of  men,  have  a  relative  sumlficance,  and  can- 
not arbitrarily  be  defined.  What  may  be  teitoed 
'ordinarv  care'  in  one  case  may,  under  different 
surroundings  and  circumstances,  be  gross  negli- 

Sence.  The  policy  of  the  law  has  relegated  the 
eterminadon  of  such  questions  to  the  jury, 
under  prober  instructions  from  the  court.  It  is 
their  province  to  note  the  specif  circumstances 
and  surroundings  of  each  particular  case,  and 
then  say  whether  the  conduct  of  the  parties,  in 
that  case  was  such  as  would  be  expected  of  rea- 
sonable, prudent  men,  under  a  similar  atate  of 
affairs.' 

"What  is  and  what  is  not  negligence  is  gener- 
ally a  question  for  the  jury,  and  not  for  the 
court.  Where  the  standard  of  duty  is  not  fixed, 
but  variable,  and  shifts  with  the  drcumstnces  of 
the  case,  it  is  incapable  of  being  determined  aa 
a  matter  of  law,  and,  where  there  is  sufficient 
evidence,  mnst  be  submitted  to  the  jury  t»  deter- 
mine what  it  Is  and  whether  it  has  been  com- 
plied with.  On  the  other  hand,  when  the  stand- 
ard is  fixed  and  when  the  measure  of  duty  is  de- 
fined by  law,  and  is  the  same  under  all  drcnm- 
^rtances,  ita  omission  is  negligence,  and  may  be 
so  declared  by  the  court.  It  is  only  in  cases 
where  the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  them  that 
the  question  of  negligence  becomes  one  of  law 
for  the  court,  and  then -only  when  no  recovery 
can  be  had  upon  any  view  which  can  properly 
be  taken  of  the  facts  the  evidence  tends  to  ea- 
tabUsh.  littiejohn  v.  Midland  Valley  Ry.  Co., 
148  Pac.  120.  On  the  contrary,  if  the  evidence 
is  such  that  reasonable  men  may  draw  different 
condnslons  respecting  the  question  of  negligence, 
then  such  question  is  one  of  fact,  and  should  be 
submitted  to  the  jury.  Littiejohn  v.  Midland 
Valley  Ry.  Co.,  supra,  and  authorities  cited; 
Sans  Bois  Coal  Co.  v.  Janeway,  22  Okl.  426,  99 
Pac.  153;  St  L.  &  S.  F.  Ry.  Co.  v.  Oopeland, 
23  Okl.  837,  102  Pac.  104. 

"  'AU  the  authorities  agree  that  this  duty  is 
a  continuing  one  on  the  part  of  the  master,  who 
is  required  to  see  to  it  from  time  to  time  as  the 
work  progresses,  and  not  permit  the  servant  to 
work  himself  into  a  dangerous  place,  owing  to 
limited  space  or  accumulated  entanglement  on 
the  floor,  calculated  to  trip  him  and  cause  him  to 
fall  when  heavily  burdened.'  C,  R.  I.  &  P. 
Ry.  Co.  V.  Townes,  43  Okl.  568,  143  Pac.  680. 

"The  busines  in  which  the  defendant  was  en- 
gaged and  about  whidi  plaintiff  was  employed 
was  the  compressing  of  cotton  bales,  which  un- 
der ordinary  circumstances  is  more  or  less  haz- 
ardous, and  it  certainly  would  not  be  denied 
that  it  was  more  so  when  the  cotton  to  be  com- 
pressed was  frozen  and  covered  with  snow  and 
ice,  and,  to  say  the  least  of  it,  this  was  not  the 
usual  and  ordinary  conditions  under  which  such 
work  was  carried  on.  To  say  whether  or  not  the 
master  would  be  guilty  of  negligence  and  want 
of  ordinary  care  ui  requiring  the  cotton  to  be 
compressed  under  the  circumstances  disclosed,  or 
was  in  the  exercise  of  ordinary  caution  upon  its 
part,  taking  into  consideration  the  fact  that  the 
plaintiff  had  had  no  experience  with  or  knowl- 
edge of  the  dangers  of  compressing  cotton  under 
like  conditions,  can  hardly  be  said  to  be  a  ques- 


tion of  law  for  the  court.  In  addition  to  requir- 
iaf  the  work  to  be  done  under  the  circumstances 
with  only  such  arrangements  upon  the  part  of 
the  defendant  as  had  been  made  for  the  prosecu- 
tion of  such  work  under  ordinary  conditions,  tiie 
pipe  running  down  into  the  floor  at  the  placa 
where  plaintiff  was  required  to  stand  had  become 
frozen  and  clogged,  and  water  permitted  to  leak 
upon  the  floor  and  freeze  during  the  progress  of 
the  work,  and  it  cannot  be  said  that  the  leak- 
age of  the  pipe  was  an  incident  necessaiir  to  car- 
rying on  of  the  business.  The  weather  had  been 
extremely  cold  for  four  or  five  days,  and  defend- 
ant's Bu];)erlntendent  was  in  and  about  the 
building  and  around   the  compress  during  the 

grogress  of  the  work,  and  the  jury  were  justified 
1  finding  that  defendant  had  knowledge  of  these 
conditions.  Under  all  the  circumstances  disclos- 
ed bv  the  evidence,  the  court  was  right  in  Sub- 
mitang  this  issue  to  the  jury. 

"A  large  part  of  defendant's  brief  is  devoted 
to  argument  upon  the  proposition  that  plaintiff 
knew  of  the  conditions,  and  with  full  knowledge 
thereof  continued  in  the  discharge  of  his  duties. 
This  argument  goes  to  the  question  of  assump- 
tion of  risk  or  contributory  negligence,  and  these 
questions,  under  the  Constitution,  are  exclu- 
sively for  the  determination  of  the  jury.  C, 
R.  I.  &  P.  By.  Ca  t.  Duran,  88  OH.  719,  134 
Pac.  876;  St  L.  &  S.  F.  By.  Co.  v."  Long,  41 
Okl.  177,  137  Pac  1156,"  Ann.  Cas.  1915C,  482. 

The  Interstate  Compress  Co.  v.  Arthur,  opin- 
ion by  Mr.  Justice  Hardy,  166  Pac.  861,  not  yet 
officially  reported. 

In  the  Instant  case  the  allegations  of  neg- 
ligence in  this  connection  are  that  the  defend- 
ant— 

"at  said  time  and  place,  negligentiy  failed  to  pro- 
vide necessary  and  proper  receptacles  and  ves- 
sels for  the  handling  of  hog  intestines  about  and 
near  the  said  machine,  as  a  result  of  which  said 
negligence  of  defendant  the  slime  _and  mucous 
from  off  the  said  intestines  was  on  the  fioor  of 
the  room  in  whidi  said  madiine  was  located, 
rendering  the  floor  very  slick  and  difficult  and 
dangerous  for  this  plaintiff  to  walk  upon  in  the 
course  of  his  duties  as  an  employ^  of  the  de- 
fendant" 

Whether  this  constituted  ordinary  care  up- 
on the  part  of  the  defendant  was  a  ques- 
tion of  fact  fo,r  the  jury  under  proper  instruc- 
tions from  the  court  The  jury  by  their  ver- 
dict In  this  case  have  found  that  the  de- 
fendant was  negligent  In  this  regard,  and 
that  this  negligence  contributed  to  the  plain- 
tiff's injury.  If  the  plaintiff  had  not  slipped 
and  fallen  and  thrown  out  his  right  hand  and 
arm  to  save  himself,  would  the  accident  have 
occurred  as  he  has  alleged  It  Most  certain- 
ly not  That  which  caused  plaintiff  to  slip 
and  fell  was  the  cause  of  the  fail,  and,  the 
cause  of  his  fall  being  the  negligence,  of  the 
defendant  in  falling  to  perform  the  duty  It 
owed  him  of  furnishing  him  with  a  reason- 
ably safe  place  in  which  to  work,  had  the 
plaintiff  injured  his  spine  or  head  by  sim- 
ply in  contact  with  the  floor,  then  and  in  tliat 
case  his  slipping  and  falling  would  be  the 
proximate  cause  of  his  injury;  but,  on  the 
other  hand,  the  defendant  being  negligent  In 
maintaining  the  floor  about  the  casing  ma- 
chine In  question  in  a  dangerous  <tnd  unsafe 
condition,  the  plaintiff  thereby  slipping  and 
falling  contributed  to  his  lnjur7  and  started 
him  on  bis  way  to  the  proximate  cause  there- 
of, to  wit,  the  negligence  on  the  part  of  th^ 
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defendant  In  falling  to  properly  guard  the 
casing  machine  as  compelled  to  do  under  tbe 
mandatory  law.  Bales  v.  McOonnell,  27  Okl. 
407,  112  PRO.  d78,  40  L.  R.  A.  (N.  S.)  940. 

[6-9]  To  sustain  the  second  ground  of  neg- 
ligence, to  wit,  tbat  the  lever  would  not  work 
and  perform  the  function  of  throwing  oat  the 
clutch  and  stopping  the  machine,  the  plain- 
tiff Introduced  the  following  testimony : 

"I  slipped  and  fell,  and  I  caught,  of  course, 
just  like  any  man  would  do  to  keep  from  fall- 
ing, and  as  I  fell  my  right  hand  got  between  the 
frame  of  this  machine  and  this  reel,  just  like 
that,  and  before  I  could  get  back  up  and  out  and 
get  a  bold  of  myself  my  fingers  were  broken 
right  here.  And  there  is  a  lever  there  that 
throws  that  dutdi  out  that  comes  out  tliis  way, 
from  this  framework,  and  when  I  fell  I  threw 
myself  back  against  this  lever,  and  I  could  not 
throw  it  out  and  stop  the  machine.  There  is  a 
lever  overhead,  but  you  have  to  stand  like  that 
to  reach  it,  and  I  could  not  reach  it ;  it  is  about 
6  feet  from  the  floor,  and  an  ordinary  man  has 
to  reach  up  to  reach  it.  And  you  have  to  pull 
it  out  in  order  to  stop  the  machine.  But  whea 
tills  lever  down  here  on  the  frame  is  in  working 
order,  you  can  pull  it  out  and  stop  the  machine 
but  that  lever  there  would  not  work  and  would 
not  pull  the  dutch  out,  and  I  could  not  reach  the 
other  lever  and  could  not  throw  the  machine  out 
of  gear." 

Had  this  lerer  performed  Its  fnnotioa  when 
the  plaintiff  threw  bis  body  against  it  after 
bis  hand  was  caught  in  the  spokes  of  the 
reel  on  this  casing  machine,  this  injury  could 
not  have  been  as  severe  as  it  was.  This  n%- 
ligent  condition  of  this  lever  then  contributed 
to  augment  or  Increase  the  extent  of  the  ln> 
Jury,  but  was  not  the  direct  or  proximate 
cause  of  the  same,  and  was  properly  a  qaes- 
tlon  for  the  Jury  to  consider  in  determining 
how  and  to  what  extent  the  plaintiff  was  so 
injured  and  in  arriving  at  the  amount  of 
damages  he  should  recelre  to  compensate 
him  therefor. 

Plaintiff  testified  as  to  Qie  manner  In  which 
said  gut  reel  could  be  guarded  as  follows: 

"Q.  I  will  ask  you  whether  or  not  If  you  know 
if  there  is  a  way  by  which  these  spaces  in  l>e- 
tween  these  spokes  on  this  reel  could  be  filled 
in  or  closed  up  or  protected  so  as  to  protect 
and  keep  the  human  bands  out  of  them,  so 
that  a  person  would  not  become  injured.  A. 
Why,  yes.  Q.  Well,  will  you  state  to  the  jury 
how  it  could  be  done?  A.  You  could  get  a 
guard  and  put  on  the  edge  of  the  rim  of  the  ma- 
chine and  let  it  extend  up  against  the  rim  of 
the  reel,  I  mean  pot  it  from  the  edge  of  th« 
frame  of  the  machine  to  the  rim  of  the  wheel,  and 
it  would  take  the  wtiole  period  of  five  minutes' 
time— well  if  I  had  two  hands  I  would  or  could 
have  fixed  it  in  an  hour  so  any  man  absolutely 
could  not  put  his  hands  into  it;  it  could  be  fixed 
in  an  hour's  time  by  a  man  with  two  hands 
easy.  Q.  If  the  guards  that  you  have  spoken 
of  and  ]u8t  described  were  placed  on  that  ma- 
chine, would  the  machine  still  have  answered 
and  served  the  same  purpose  that  it  was  at  the 
time  that  you  was  injured?  A.  I  understand 
that  It  would  have  no  effect  on  the  machine 
whatever.  Q.  Now  explain  to  the  jury  as  near- 
ly as  you  can  where  you  mean  that  there  should 
be  guards  placed,  to  protect  the  human  life  and 
arms.  A.  Well,  in  here,  in  between  these 
spokes.  Q.  Well,  just  explain  to  the  jury  where 
^on  would  place  them  and  how  you  would  place 
them.  A.  Well,  simply  put  a  piece  of  sheet  iron, 
or —  Q.  Just  explain  to  the  jury  where  you 
would  place  that,  where  it  should  bf  placed  to 


protect  Boch  acddents.  Where  should  this 
guard  be  placed  on  this  frame,  this  gut  reel  to 
prevent  sudt  accidents  that  occurred  to  yon? 
A.  Hie  guards  diould  be  placed  on  the  frame 
of  the  machine.  Just  take  a  piece  of  casting  or 
slieet  iron,  or  piece  of  sheet  steel  and  pnt  in 
there  from  the  frame  of  the  machine  there  l>e- 
tween  the  spokes  from  the  fraine  of  the  machine 
down  to  the  axle,  and  that  would  be  cut  in 
kind  of  an  oval  shape,  and  that  would  close  ap 
that  opening  so  that  it  would  be  impossible  for 
you  to  get  your  hand  or  fingers  caught  in  it  the 
way  that  I  got  my  hand  caui^t.  Q.  Is  there 
any  other  way  that  this  reel,  tms  gut  reel,  could 
have  been  readihr  fixed  so  that  sudi  accidents 
would  not  occur?  A.  Well  there  would  be  one 
safe  way  to  fix  it ;  that  would  have  been  a  safe 
way  to  fix  it  80  that  tills  accident  would  not 
have  occurred." 

And  the  testimony  In  this  case  is  undis- 
puted that  this  part  or  portion  of  this  ma- 
chine could  have  been  guarded  by  the  ex- 
penditure of  bat  litle  time  and  money  witli- 
out  affecting  the  elBdoncy  of  its  operation, 
and  without  rendering  it  nseless  for  the  pur- 
poses for  which  it  was  intended.  Section 
3746,  Rev.  Laws  Okl.  1910,  art  4,  a  part  of 
our  Factory  Act,  reads  in  part  as  folows: 

"S746.  Madhmery  to  Have  Safety  Device*. 
The  owner  or  person  in  charge  of  a  factory  or 
any  institution  where  macliinery  is  used  shall 
provide,  belt  shifters  or  other  mechanical  con- 
trivances for  the  purpose  of  throwing  belts  on 
or  off  palieys,  whenever  practicable.  All  ma- 
chines shall  be  provided  with  loose  pulleys  and 
all  vats,  pans,  planers,  ooga,  gearing,  belting, 
shafting,  setscrews  and  machinery  of  every  de- 
scription shall  be  properly  guarded.    •    •    • » 

Section  3796,  Rev.  Laws  Okl.  1910,  and  a 
part  of  article  4,  supra,  reads  as  follows: 

"3766.  PetMlty  for  Violating  thit  Article. 
Any  person  who  fails  to  comply  with  any  of  the 
provisions  of  tliia  article  shall  be  deemed  guilty 
of  a  misdemeanor,  except  as  otherwise  provided, 
and  on  conviction  thereof  shall  be  fined  in  a  sum 
not  less  than  ten  dollars  nor  more  than  one  hun- 
dred dollars  for  each  offense." 

Section  8029  (70871)  vol.  3,  Bnnu'  Ann. 
Ind.  Stat,  Revision  1908,  reads  in  part  as 
follows: 

"It  shall  be  the  duty  of  the  owner  of  any  afore- 
said establishment  or  his  agent  superintendent 
or  other  person  in  charge  of  the  same,  to  fur- 
nish and  supply,  or  cause  to  be  furnished  and 
supplied  therein,  in  the  discretion  of  the  chief 
Inspector,  where  machinery  is  used,  belt  shifters 
or  other  safe  mechanical  contrivances  for  the 
purpose  of  throwing  on  or  off  bdts  or  pulleys: 
and  whenever  possible,  machinery  thereu  shall 
be  provided  with  loose  pulleys;  all  vats,  pans, 
saws,  planers,  cogs,  gearing,  bdting,  shafting, 
setscrews  and  machinery  of  every  description 
therein  shall  be  properly  guarded.    •    •    •» 

And  sectloa  8046  (7087y),  of  the  same 
statutes  of  Indiana,  supra,  reads  as  fdlows: 

"Any  person  who  violates  or  omits  to  comply 
with  any  of  the  provisions  of  this  act  or  who 
refuses  to  comply  with  the  orders  of  the  diiet 
inspector,  property  made  under  the  provisions 
of  this  act  who  suffers  or  permits  any  young 
person  or  cliild  to  be  employed  in  vidadon  of  its 
provisions,  shali  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  shall  be  fined  not 
more  than  fifty  dollars  for  the  first  offense,  and 
not  more  than  one  hundred  dollars  for  tbe_  sec- 
ond offense,  to  which  may  be  added  imprigon- 
ment  for  not  more  than  ten  days,  and  for  the 
third  offense  a  fine  of  not  less  than  two  hundr«d 
and  fifty  dollars  and  not  more  than  thirty  days' 
imprisonment  in  the  county  JaiL" 
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New  York  and  the  state  of  Wasblngton  al- 
so bare  statntes  very  aliiiUar  to  those  of  onr 
state  and  the  state  of  Indiana,  set  forth 
berelnabove. 

Counsel  for  defendant  make  the  follo'wliig 
aignment  and  citation  of  authority  In  their 
brief,  after  quoting  section  3746,  supra: 

"It  la  our  contention  that  the  term  'machinery 
of  every  description'  In  the  above  section  of  the 
statute  does  not  mean  that  it  la  the  absolnte 
duty  of  every  owner  of  a  factory  to  guard  every 
piece  of  ma<^iDery  used  In  running  his  factory, 
without  regard  to  the  question  of  whether  or 
not  the  machine  was  inherently  dangerous  to 
these  employes  using  or  working  around  same, 
or  whether  same  was  of  such  simple  construc- 
tion and  design  that  a  reasonably  prudent  per- 
son could  not  anticipate  any  danger  from  the 
use  of  aame.  This  would  be  impracticable,  and 
would  make  the  owner  an  absolute  insurer  of  the 
safety  of  his  employes.  The  more  reasonable 
and,  we  submit,  die  proper  eonstruction  of  the 
term  'machinery  of  every  description,'  as  used  la 
the  section  of  the  statute  above  referred  to,  is 
that  same  does  not  include  any  and  all  machin- 
ery, but  is  a  mere  general  term,  following  words 
of  spedflc  description,  and  covers  only  machin- 
ery of  like  character  to  those  designated  by  the 
specific  words,  and  that  said  section  only  re- 
quires the  enardlng  of  such  machinery  as  Is 
inherently  dangerous  to  employes  whose  duty 
requires  them  to  work  in  the  immediate  vicinitv 
thereof.  The  courts  of  Indiana  and  New  York 
have  given  the  term  'machinery  of  every  descrip- 
tion,' as  used  In  the  factory  acts  of  those  states, 
the  construction  for  which  we  contend.  The 
factory  acts  «f  those  states  are  practically  the 
same  as  section  3746,  Bev.  Laws  1910,  as  above 
set  out. 

"In  the  case  of  Laporte  Carriage  Co.  ▼.  Sul- 
lender,  166  Ind.  2S0,  75  N.  E.  277,  paragraphs 
2  and  3  of  the  syllabus  are  thus  stated: 

"  'Factory  Act,  S  9  (Bums'  Ann.  St  1901,  f 
70871),  provides  that  all  vats,  pans,  saws,  plan- 
ers, cogs,  gearing,  belting,  shafting  and  set- 
screws,  and  "machinery  of  every  description" 
shall  be  properly  guarded.  Held  that  the  term 
"machinery  of  every  description"  did  not  in- 
clude all  machinery,  but  was  a  mere  general 
t^rm,  following  words  of  specific  description,  and 
therefore  included  only  things  or  cases  of  a  like 
character  to  those  designated'  by  the  specific 
words. 

"•Factory  Act,  I  9  fBums'  Ann.  St.  1901,  | 
70871),  requiring  that  all  vats,  pans,  saws,  plan- 
ers, etc,  and  "machinery  of  every  description" 
shall  be  properly  guarded,  only  requires  the 
guarding  of  such  parts  of  madilnery  in  a  factonr 
within  the  statute  as  are  dangerous  to  employes 
whose  duty  requires  them  to  work  in  the  Imme- 
diate vicinity  thereof,  and  which  may  be  prop- 
erly guarded  without  rendering  it  usdess  for 
the  purposes  for  which  it  was  intended.' " 

They  follow  this  with  a  lengthly  quotation 
from  the  body  of  the  opinion  of  the  Sullen- 
der  Casa  -They  then  dte  and  quote  from  the 
case  of  Glens  Falls  Portland  Cement  Co.  r. 
Trayelers'  Insurance  Co.,  162  N.  Y.  399,  56 
N.  R  807;  Bemls  Indianapolis  Bag  Co.  v. 
Krentler,  167  Ind.  683,  79  .N.  E.  974;  Pow- 
alake  v.  Cream  City  Brick  Co.,  110  Wis. 
461,  86  N.  W.  168 ;  Schonltz  v.  Eckardt  Mfg. 
Co.,  112  La.  668,  86  South.  693,  104  Am.  St 
B^.  462;  National  Fire  Proofing  Co.  v. 
£oper,  88  Ind.  App.  600,  77  N.  E.  370;  Jen- 
kins T.  Lafayette  Box  Board  &  Paper  Co., 
-43  Ind.  App.  463,  87  N.  E.  992;  National 
DriU  Co.  T.  Myers,  40  Ind.  App.  322,  81  N. 
B.  U03;    Byrne  t.  Nye  &  Walt  Carpet  Co., 


46  App.  DlT.  470,  61  K.  Y.  Supp.  741;  DU- 
Ion  V.  Nattonal  Goal  Tar  Co.,  181  N.  Y.  186, 
73  N.  E.  978;  King  v.  Beld,  124  App.  Dlv. 
121,  108  N.  Y.  Supp.  616.  With  this  pr<V08l- 
tion  propounded  and  argued  by  counsel  for 
defendant,  and  with  these  authorities  dted 
and  quoted  in  support  thereof,  we  canqot 
agree.  The  Indiana  decisions  are  largely 
relied  upon  by  counsel  for  defendant  to  sup- 
port Oils  point.  Let  us  see  the  true  condi- 
tion of  said  decisions  in  that  state  as  they 
now  stand  on  this  question.  Mr.  Labatt,  in 
hla  work  on  Master  &  Servant  (2d  Ed.) 
vol.  6,  at  pages  6684-6686,  in  the  body  of 
the  text  says: 

"The  doctrine  of  ejusdem  generis  was  applied 
in  an  Ontario  case  so  as  to  limit  materially  the 
effect  of  the  earlier  statute.  In  Indiana  the 
Supreme  Court  has  been  Inconsistent  in  its 
construction  of  the  statute  providing;  'AU  vats, 
pans,  saws,  planers,  cogs,  gearing,  belting, 
shafting,  setacrews,  and  machinery  of  every 
description.'  The  rule  finally  adopted  is  that 
the  phrase  'machinery  of  every  description'  does 
not  modify  in  any  way  the  specific  appliances 
mentioned,  but  embraces  all  other  kinds  of 
machinery,  which  would  be  too  numerous  for 
the  Legislature  to  mention,  although  an  earlier 
decision  of  the  Supreme  Court  to  the  effect 
that  the  general  terms  simply  referred  to  other 
appliances  of  the  same  general  description  as 
those  indicated  by  the  specific  terms,  under  the 
doctrine  of  ejusdem  generis,  was  not  in  terms 
overruled.  The  doctrine  of  the  Washington 
court  is  the  same  as  that  which  appears  to  pre- 
vail in  Indiana.  And  a  somewhat  similar  view 
is  taken  of  the  statute  in  New  South  Wales." 

Id 'bis  notes  to  this  portion  of  his  text  he 
says: 

"In  Laporte  Carriage  Co.  v.  Sullender  (190C) 
165  Ind.  200,  76  N.  E.  277,  the  court  held 
that  an  emery  wheel  was  not  embraced  within 
the  statute,  nnce  that  form  of  machinery  was 
not  specifically  mentioned.  The  court  said: 
The  rule  generally  affirmed  by  onr  decisions, 
and  also  by  other  authorities,  is  that  where 
words  of  a  particular  or  speeinc  description  in 
a  statute  are  followed  by  general  words  which 
are  not  so  specific  and  limited,  the  latter  are 
to  be  construed  as  applicable  to  persons,  things, 
or  cases  of  like  character  to  those  designated 
by  the  preceding  particular  or  specific  words, 
unless  there  is  a  clear  manifestation  on  the  part 
of  the  Legislature  of  a  contrary  purpose. 
*  *  *  The  rule  in  question  is  commonly  de- 
nominated by  the  atithorities  "ejusdem  genetis," 
because  it  usually  restricts  expressions  in  a 
statute,  such  as  "all  others"  or  "any  others," 
to  persona  and  things  of  the  same  kind  or  class 
of  those  specifically  designated  by  the  preceding 
words.  There  being  ncAhing  in  the  statute  in 
question  to  indicate  to  the  contrary,  the  general 
phrase,  namely,  "and  machinery  of  every  de- 
scription ther^n,"  must  under  the  rule  stated, 
be  construed  as  meanug  and  including  ma- 
chinery or  appliances  belonging  to  or  of  the  dastf 
or  character  designated  as  "vats,  pans,  saws," 
etc.  The  paragraph  in  question,  however,  utter- 
ly fails  to  aver  &icts  to  show  that  the  emery 
belt  mentioned  therein  is  of  the  kind  or  char- 
acter of  the  class  of  machinery  specifically 
designated  by  the  statute  to  be  guarded.  Aside 
from  the  fact  that  It  throws  oS  particles  of 
emery  as  alleged,  there  is  nothing  to  show  a 
necessity  for  guarding  it,  for  the  reason  that 
its  operation  or  use  is  attended  with  danger  to 
the  employte  of  appellant  who  work  in  the 
vicinity  thereof.' 

"In  National  Fire  Proofing  Co.  v.  Boper 
(1906)  88  Ind.  App.   600,   77  N.  B.  870,   the 
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court,  after  citing  the  Sullender  Case,  said:  ''The 
fact  that  a  particular  appliance,  machine,  or 
part  of  a  machine,  is  dangerous  to  those  using 
it,  or  passing  near  it  in  the  line  of  duty  as 
employes,  would  not  be  sufficient  to  bring  the 
injury  cauaed  by  its  being  unguarded  witiiin  the 
statute;^  for  manifestly  there  are  many  kinds 
of  appliances  and  machines  and  parts  of  ma- 
chines, wholly  different  from  those  particularly 
mentioned  in  the  statute,  which  may  be  thus 
dangerous.' 

"But  in  United  States  Cement  Co.  t.  Cooper 
(1909)  172  Ind.  699,  88  N.  E.  69,  the  same 
court,  in  holding  that  a  screw  conveyor  was 
within  the  statute,  said  that  the  word  'all' 
qualities  each  class  or  genus  of  things  specified, 
and  leaves  nothing  of  any  class  mentioned  for 
the  general  words  'and  machinery  of  every  de- 
scriptiou'  therein  to  embrace  under  the  rule  of 
ejuailem  generis,  so  that  these  words  must  be 
held  to  embrace  all  the  great  body  or  mass  of 
machinery  not  expressly  mentioned  in  the  stat- 
ute. Unfortunately  the  Cooper  Case  makes  no 
mention  of  the  Sullender  Case  upon  this  point, 
although  it  is  apparently  impossible  for  the  two 
cases  to  stand  together. 

"In  Inland  Steel  Co.  v.  Kachwinski  aWl) 
151  Fed.  219,  SO  C.  C.  A.  571,  it  was  said  that 
the  Sullender  Case  was  decided  merely  upon 
questions  of  pleading,  and  that  the  emery  belt  in 
question  might  have  been  brought  within  the 
statute  by  averring  and  proving  that  it  was  of 
the  same  kind  as  an  unguarded  vat,  pan,  saw. 
etc.,  with  r^pect  to  danger  of  operating  and 
practicability  of  erecting  guards.  The  language 
used  in  the  SuUender  Case  does  not  tend  to  sup- 
port this  view,  but  it  is  supported  by  the  fact 
that  the  plaintiff  was  given  leave,  upon  request, 
to  file  an  amended  complaint. 

"In  Pein  v.  Miznerr  (1908)  41  Ind.  App.  255, 
83  N.  B.  784,  the  AppeUate  Court  was  of  the 
opinion  that'  a  mangle  in  a  laundry  was  with- 
in the  terms  of  the  statute,  but  they  werer  con- 
fronted with  the  Sullender  Case,  and  conse- 
quently transferred  the  case  to  the  Supreme 
Court,  with  the  recommendation  that  the  Sul- 
lender Case  be  overruled  or  modified  so  that  it 
would  accord  with  the  expressed  legislative  in- 
tent and  the  current  of  the  decisions  in  that 
state;  but  when  the  case  came  before  the  Su- 
preme Court  in  Pein  v.  Miznerr  (1908)  170 
Ind.  659,  84  N.  B.  981,  the  question  was  not 
discussed  at  all,  the  lower  court  being  directed 
to  sustain  a  demurrer  to  the  complaint  upon  the 
ground  that  it  disclosed  contributory  negligence 
upon  the  part  of  the  plaintiff.  - 

"The  argument  of  the  Appellate  Court  in  the 
Pein  Case  appears  very  clear  and  conclusive: 
The  doctrine  of  ejusdem  generis  is  that  where 
a  general  word  follows  particular  and  specific 
words  of  the  same  nature  as  itself,  it  takes  its 
meaning  from  them,  and  is  presumed  to  be  re- 
stricted   to   the   same   genus    as   those    words. 

•  •  •  The  language  here  does  not  admit  of 
the  application  of  the  ejusdem  generis  doctrine. 
The  phrase  "and  machinery  of  every  descrip- 
tion" cannot  be  limited  by  the  prior  enumera- 
tion, for  the  reason  that  such  enumeration  is 
not  an  enumeration  of  machines  at  all— the 
genua  of  those  words  is  not  of  the  same  nature 
as  of  "machinery  of  every  description."  A  vat 
Is  not  a  machine;  neither  is  a  pan,  nor  a  saw. 
Cogs,  gearing,  belting,  shafting,  and  setscrews 
are  not  machines,  but  may  each  or  all  enter 
into  and  be  a  part  of  various  machines.  Since 
no  enumeration  of  machinery  precedes  the  gen- 
eral terms,  there  is  nothing  to  limit  those  terms, 
and  they  are  broad  enough  to  cover  any  machine 
that  is  dangerous  to  Ufe  or  limb,  and  which, 
without  impairing  its  utility,  can  be  guarded. 

•  •  •  In  the  •  •  •  (SuUender  Case)  an 
emery  belt  was  held  not  to  "come  within  the 
term  or  word  'belting,'  as  employed  in  the  stat- 
ute." But  if  an  emery  belt  is  a  "machine,"  it 
is  the  same  kind  of  a  machine  as  "belting" ;'  if  it 
ia  a  "thing,"  it  is  of  like  character  to  "belting." 


Whether  it  ia  a  "machine'"  or  a  "thing,"  it 
should  have  been  held  to  be  within  the  statute. 
If  an  emery  belt  does  not  come  within  the  gen- 
eral words,  it  is  difficult  to  conceive  of  any- 
machine  or  thing  which  could  possibly  do  so. 
It  is  the  dangerous  quality  of  machinery  which 
the  statute  seeks  to  guard  against,  and  it  ia 
because  of  that  danger  that  "all  other  machin- 
ery" is  brought  within  the  scope  of  the  statute. 
Whether  the  danger  lies  in  a  wheel  drop  of  a 
foundry  (Ureen  v.  American  Car  &  Foundry 
Co.  [19041  163  Ind.  135,  71  N.  B.  268) ;  in  a 
dovetailing  machine  (N.  D.  fiuey  Co.  v.  John- 
ston [19U5]  164  Ind.  488,  73  N.  E.  996);  tn 
the  bits  of  a  shaper  (United  States  Fumitnre 
Co.  V.  Taschner  [1907]  40  Ind.  App.  672.  81  N. 
B.  736) ;  in  the  bits  of  a  boring  machine  (Bneb- 
ner  Choir  Co.  v.  Feulner  [19<%]  164  Ind.  368L 
73  N.  B.  816) ;  in  a  screw  conveyor  (United 
States  Cement  Co.  t.  Cooper  [1907,  Ind.  App.] 
82  N.  B.  981;  or  in  an  emery  belt  used  to 
polish  metal  parts  of  vehicles ;  or  in  the  mangle 
of  a  laundry — should  make  no  difference.  They 
are  all  dangerous  machines,  and  should  be 
guarded,  provided,  of  course,  the  same  can  be 
done  without  impairing  their  utility.'  " 

"In  'Word  v.  Mational  Lumber  &  Box  Co. 
(1909)  54  Wash.  304,  103  Pac.  1,  the  court  said: 
'The  appellant  invokes  the  rule  of  ejusdem  gen- 
eris, and  insists  that  the  friction  wheel,  not  be- 
ing specified  in  the  Factory  Act  and  not  being 
of  the  same  kind  or  genus  as  any  of  the  machin- 
ery specially  mentioned,  does  not  fall  undet 
the  head  of  machinery'  of  other  or  similar  de- 
scription, and  that  therefore  the  assumption  of 
risk  attaches  in  this  kind  of  a  case.  Consid- 
ering the  whole  scope  of  the  Factory  Act  and 
the  evident  intention  of  the  Legislature,  we  are 
unable  to  reach  the  conclusion  contended  for  by 
the  appellant.  There  is  no  doubt  that  the 
general  rule  is  that  the  general  word  must  take 
its  meaning  and  be  presumed  to  embrace  oaly 
things  or  persons  of  the  kind,  designated  in  the 
specific  words ;  but  *  * .  *  the  maxim  has 
no  application  where  there  ia  no  room  for  con- 
struction, but  only  when  the  meaning  is  not  ap- 
parent from  the  language  itself;  and  it  is  also 
said:  "Nor  does  the  rule  obtain  where  the  spe- 
cific words  signify  subjects  greatly  different 
from  one  another,  for  here  the  general  expres- 
sion might  very  consistently  add  one  more 
variety.  In  such  case,  the  general  term  must 
receive  its  natural  and  wide  meaning."  26  Am. 
&  Eng.  Enc.  Law,  610.  This  is  peculiarly  the 
case  under  our  statute,  where  the  specific  words 
signify  subjects  greatly  different  from  one  an- 
other, vats,  pans,  trimmers,  cut-off,  gang  edger, 
and  other  saws,  planers,  cogs,  gearings,  bdtuig, 
shafting,  couplmg,  setscrews,  live  rollers,  con- 
veyors, mangles  in  laundries,  etc.,  all,  or  near- 
ly all,  being  machinery,  or  parts  of  machinery, 
of  different  character.  We  think,  in  the  face  of 
the  statute,  it  would  be  doing  violence  to  the  evi- 
dent intention  of  the  LiegisTatnre  to  hold  that 
the  duty  to  guard  the  machinery  in  question 
was  not  imposed  upon  the  mill  owner ;  and  the 
testlm<my  is  undisputed  that  this  machine  could 
have  been  guarded  without  affecting  the  efficien- 
cy of  its  operation.' " 

"In  Davis  v.  Langdon  (1911)  11  New  So. 
Wales  St  Rep.  149  Jt  was  held  that  section  28 
of  the  New  South  Wales  Factories  and  Shops 
Act  1896  imposes  an  absolute  obligation  on  the 
occupier  of  a  factory  to  fence  all  dangerous 
parts  of  machinery  therein,  whether  they  are 
the  particular  parts  spedfied  in  subsections  (1). 
(2),  and  (3),  or  not" 

This  construction  of  the  phrase  "and  ma- 
chinery of  every  deBcrlptl<»,"  is,  in  our  opin- 
ion, the  correct  one,  and  In  accord  with  the 
construction  placed  thereon  by  the  Supreme 
Court  of  this  state. 

In  the  case  of  Frisco  Lumber  Co.  v.  Kth- 
rldge,  45  Okl.  666,  146  Pac.  441,  the  deoeas- 
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ed,  W.  P.  Qtbrldge,  while  aaaistlng  In  the 
operation  of  a  lath  machine,  which  was  lo- 
cated In  the  sawmlU  bulldliig  of  the  plaintiff 
in  error,  and  while  his  back  was  turned  to  a 
trimmer  machine  located  In  said  building  on 
the  game  floor  about  90  feet  from  the  lath 
machine,  and  while  he  was  in  the  ezerdse  of 
care  and  caution  on  his  part,  was  struck  on 
the  side  of  the  head  by  a  block  of  green  pine 
timber,  2x4x5  Inches,  which  was  thrown  from 
the  said  trimmer  machine  a  distance  of  some 
20  feet  with  great  force  and  violence,  and- 
severely  injured,  dying  from  said  injuries 
in  about  an  hour  thereafter.  In  an  action 
for  damages  brought  by  his  anrrlving  widow 
against  the  company,  the  rerdict  and  Judg- 
ment of  the  trial  court  were  upheld  by  this 
court,  Canef  Justice  Kane,  after  quoting  sec- 
tioo  8746,  supra,  speaUag  tor  the  court, 
making  use  of  tlils  language: 

"The  statute  requires  that  'machinen  of  svery 
description  sbaU  b«  properly  fuarded/  Clearly 
the  'trimmer  machine'  most  be  held  to  be  em- 
braced within  this  phrase.  Green  ▼.  American 
Car  &  Foundry  Co.,  163  ind.  135,  71  N.  B.  268; 
Inland  Steel  Co.  t.  Kacbwinski,  161  Fed.  21». 
80  0.  C  A.  671;  Jones  v.  American  Caramel 
Co.,  225  Pa.  644,  74  Atl.  618;  Goodwin  ▼.  New- 
comb,  1  Ont.  L.  Bep.  626." 

In  the  case  of  Jones  v.  Oklahoma  Planing 
MiU  &  Mfg.  Co.,  147  Pac.  899,  Mr.  Justice 
Hardy,  speaking  for  this  court,  aald: 

"The  section  of  the  statute  upon  which  plain- 
tiff relies  is  section  3746,  Est.  Laws  1910, 
wUeh  in  terms  requires  that  machinery  of  every 
description  shall  be  properly  guarded,  and,  where 
this  statute  has  been  violated,  and  injuir  re- 
sults to  an  employ^  as  the  direct  and  proxfmata 
lesult  of  the  failure  of  the  master  to  properly 
roard  his  nuichinery,  it  has  already  been  estab- 
ushed  by  previous  deeiaiona  of  this  court  that  the 
employe  does  cot  assume  the  risks  occasioned  by 
failure  of  the  master  to  perform  this  statutoi? 
duty.  Sans  Bois  Coal  Co.  v.  Janeway,  22  OU. 
425.  90  Pac.  163;  Cards  &  Oartn'de  Co.  v. 
PribyL  38  OU.  611, 134  Pac.  71.  49  L.  B.  A.  (N. 
S.)  471 ;  Chicago,  B.  I.  &  P.  B.  Co.  v.  Duran,  38 
OU.  719,  184  Pac.  876;  Great  Western  doal 
&  Coke  Co.  V.  Goffman,  48  OkL  404,  148  Pac. 
30." 

The  trial  Judge  in  this  case  charged  the 
Jury  under  the  Factory  Act,  and  also  went 
farther  and  charged  the  Jury  as  to  the  law 
touching  the  duty  of  the  defendant  to  furnish 
the  plaintiff  with  a  reasonably  safe  place  in 
wUdi  to  work  and  reasonably  safe  machin- 
ery with  which  to  work,  and  also  charged  the 
Jury  concerning  the  assumption  of  risk.  Had 
the  court  simply  charged  tne  Jury  under  the 
Factory  Act,  then  it  would  not  have  been 
necessary  to  have  charged  them  as  to  the 
common-law  liability  as  to  a  reasonably  safe 
place  in  which  to  work,  and  reasonably  safe 
machinery  with  which  to  work  and  the  de- 
fense thereto  of  assumption  of  risk.  Jones 
V.  Oklahoma  Planing  Mill  &  Mfg.  Co.,  supra. 
But  having  done  so  by  proper  instructions, 
we  see  no  reversible  error  therein.  This 
Factory  Act  la  a  mandatory  statute.  The 
tilings  expressly  enumerated  therein,  togeth- 
er with  machinery  of  every  description,  shall 
be  properly  guarded.    This  declares  the  fixed 


and  settled  public  policy  of  the  state  tonchiijg 
these  matters  and  things,  and  a  violation  of 
this  act  is  made  a  crime  and  punishable  as 
such.  The  sovereign,  in  order  to  afford  great- 
er and  better  protection  to  the  lives  and  limbs 
of  the  subject  who  earns  a  livelihood  by 
working  with  and  around  machinery,  and 
in  order  to  lessen  the  chances  of  accidents, 
has  expressed  her  will  in  the  solemn  man- 
dates of  this  mandatory  and  penal  statute 
which  must  be  obeyed,  and  a  failure  to  obey 
It  becomes  and  is  negligence  per  se,  and  those 
who  disobey  it  are  not  entitled  to  the  de- 
fense of  assumption  of  risk,  but  may  inter- 
pose the  defense  of  contributory  negligence. 
These  matters  were  questions  of  fact  for 
the  Jui7<  They  were  submitted  to  the  Jury. 
The  Jury  by  their  verdict  have  found  under 
the  law  and  the  evidence  that  the  defendant 
was  negligent  as  complained  of.  This  court 
will  not  disturb  their  verdict  Curtis  & 
Gartslde  Co.  v.  Pribyl,  38  Okl.  611,  134  Pac. 
71,  49  L.  B.  A.  (N.  S.)  471;  Frisco  Lumber 
Co.  V.  Bthridge,  supra;  Jonee  v.  Oklahoma 
Planing  MiU  &  Mfg.  Co.,  supra. 

[It,  11]  Counsel  of  record  for  the  defmd- 
ant  complain  of  the  giving  of  InstructloD  No. 
9,  which  reads  as  follows: 

"If  after  a  fair  and  impartial  consideration 
of  all  of  the  testimony  in  tnis  case  and  in  com- 
pliance with  the  instructions  herein  given  you, 
you  believe  that  the  plaintiff  has  establigbed  by 
a  preponderance  of  the  testimony  that  labile 
in  the  employ  of  the  defendant  in  and  about  the 
operation  of  the  machine,  known  as  the  'gut 
reel,'  he  was  injured  in  the  manner  alleged  in 
bis  petition,  and  that  such  injury  was  the  di- 
rect or  proximate  result  of  the  negliKence  of 
the  defendant,  as  alleged  in  bis  petition,  and 
on  account  of  such  injuiy  so  received  he  has 
suffered  physical  pain  and  mental  anguish,  and 
loss  of  time  from  his  work,  and  that  he  wiU  con- 
tinue to  suffer  physical  i>ain  and  mental  an- 
guish on  account  of  said  injury,  as  alleged  in 
Bis  petition,  and  that  as  a  result  of  said  inju- 
ries his  earning  capacity  has  been  impaired,  as 
alleged  in  his  petition,  it  would  be  your  duty 
to  find  for  the  plaintiff,  and  assess  his  recovery 
in  damages  hi  such  sum  as  you  find  from  the 
evidence  will  compensate  him  for  the  injury  so 
sustained,  not  to  exceed  the  sum  of  $34,660''^ 

— and  dte  In  support  of  their  contentions, 
Oklahoma  By.  Co,  v.  Milam,  45  Okt  742,  147 
Pac.  314;  C,  B.  L  &  P.  By.  Co.  v.  Clark,  148 
Pac.  998.  But  the  record  discloses  In  this 
case  that  the  trial  court  followed  Instruction 
No.  9,  with  Instruction  No.  10,  which  reads 
as  follows: 

"But,  upon  the  other  hand,  if  after  a  fair  and 
impartial  consideration  of  ail  of  the  testimony 
in  this  case,  and  in  compliance  with  the  in- 
structions herein  given  you,  you  find  that  the 
plaintiff  has  failed  to  establish  the  allegations 
of  his  petition  by  a  preponderance  of  the  tes- 
timony, it  would  be  yoar  duty  to  find  for  the 
defendant;  or,  if  you  find  that  the  defendant 
has  established  by  a  preponderaince  of  the  tes- 
timony that  the  injuries  sustained  by  the  plain- 
tiff was  occasioned  by  the  risks  of  his  employ- 
ment which  he  assumed,  or  was  occasioned,  and 
was  the  direct  or  proximate  result  of  his  own 
contributory  negligence,  it  would  be  your  duty 
to  find  for  the  defendant." 

This,  we  think,  was  sufficient  and  wias  to 
the  same  purpose  and  effect  as  though  it  was' 
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bontatned  In  one  InstrncUon,  and  sufBciently 
answers  the  requirements  of  tlie  cases  dted 
by  counsel  for  defendant  and  set  oat  her^n, 
supra. 

As  to  the  assignments  of  error  toncliing  the 
giving  and  refusing  to  give  instructions,  we 
have  carefully  examined  all  of  the  instruc- 
tions given  and  refused  by  the  trial  court, 
and  are  of  the  opinion  that,  as  a  whole,  they 
are  substantially  correct,  and  that  no  re- 
versible error  can  be  predicated  thereon. 
Upon  the  entire  record,  after  a  careful  ex- 
amination thereof,  it  does  not  appear  that 
there  was  any  misdirection  of  the  Jilry,  or 
improper  admission  or  rejection  of  evidence, 
or  error  In  any  matter  of  pleading  or  pro- 
cedure which  probably  resulted  in  a  miscar- 
riage of  justice,  or  constitutes  any  substan- 
tial violation  of  a  constitutional  or  statutory 
right  of  the  defendant  That  the  verdict  is 
excessive  is  not  complained  of.  Under  such 
circumstances,  "No  Judgment  shall  be  set 
aside  or  new  trial  granted  by  any  appellate 
court  of  this  state."  Section  5005,  Bev.  Laws 
1910. 

The  Judgment  of  the  court  below  is  there- 
fore '  affirmed. 

PGB  CURIAM.    Adopted  In  wbolei. 


FABMBBS*  NAT.  BANK  v.  HARTOON  et  aL 

(No.  7381.) 

(Supreme  Court  of  Oklahoma.    July  11,  1016. 

Rehearing  Denied  Sept  12,  1916.) 

(BvHahut  by  the  Court.) 

1.  BviDKNCB  «=>177— Best  Evimncb  Bttls. 

The  best  evidence  the  nature  of  the  case  will 
admit  of  shall  always  be  required,  If  possible  to 
be  had;  but  when  the  best  evidence  is  not  avail- 
able and  its  absence  properly  accounted  for,  sec- 
ondary evidence  is  admissible. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  U  557.  570-679;   Dec.  Dig.  «=>177.i 

2.  BviDBNCK  9=3l81— Best  Evidencs— Docu- 
ifENTABT  Evidence. 

Where  a  written  contract  is  material  to  sap- 
port  the  issues  in  a  cause,  the  writing  itself  is 
the  best  evidence,  and  where  this  Is  not  produced 
and  its  abeoice  is  not  properly  accounted  for, 
i.  e.,  it  is  not  shown  to  be  lost  or  not  available 
to  the  party  whose  duty  It  is  to  produce  it  held, 
that  it  was  prejudicial  error  to  admit  over  the 
Objection,  parol  testimony  as  to  the  terms  of 
such  written  contract. 

i  [Bd.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  |  600;   Dec.  Dig.  <g=»18L] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Judg& 
•  Action  Iiy  the  Farmers'  National  Bank 
against  Mattle  Hartoon  and  others.  There 
was  Judgment  for  defendants,  and  plalntUI 
brings  error.     Beversed. 

['  O,  A.  Oiitcelt,  of  Tecumseta,  for  plalntUt  in 
error.  T.  G.  (Tutlip,.  of  Tecomseh,  for  de* 
^dantS'lp  error. 


OAIARAITH,  O.  The  Farmers'  National 
Bank,  as  plaintiff,  commenced  this  action  In 
the  trial  court  to  recover  the  amount  of 
three  promissory^  notes  for  (185.60  each, 
bearing  10  per  cent  interest  from  June  1. 
1012,  executed  by  Mattle  Hartoon,  C.  B. 
Hartoon,  B.  J.  Dlckerson,  and  W.  J.  Carson, 
payable  to  the  order  of  F.  M.  Bedding.  The 
plaintiff  alleged  in  its  petition  that  It  was 
the  owner  and  holder  of  said  notes  in  due 
course;  that  they  were  past  due,  and  no 
■part  thereof  had  been  paid.  It  Is  further 
alleged  that  a  real  estate  mortgage  had  been 
executed  by  C.  B.  and  Mattle  Hartoon  to 
secure  the  payment  of  said  notes,  and  charg- 
ed a  breach  of  the  conditions  thereof.  The 
prayer  was  for  Judgment  for  the  amount  of 
the  debt  and  foreclosure  and  sale  of  the 
mortgaged  premises. 

The  answer  of  the  defendants  admitted 
the  execution  of  the  notes,  but  alleged  that 
they  had  been  executed  and  delivered  ui>on 
a  condition,  as  evidenced  by  a  written  con- 
tract made  at  the  time  of  the  execution  of 
the  notes,  and  that  the  condition  agreed 
upon  had  been  performed,  and  there  was  no 
consideration  for  the  notes.  It  also  alleged 
that  the  bank  was  not  a  holder  of  the  notes 
In  due  course,  but  that  they  still  belonged 
to  the  iHiyee,  Bedding.  A  reply  to  the  new 
matter  in  the  answer  was  filed  denying  the 
same.  Upon  the  Issues  thus  formed  the  cause 
was  tried  to  the  court  and  a  Jury,  and  a 
verdict  returned  for  the  defendants,  upon 
which  Judgment  was  rendered,  and  from 
which  an  appeal  has  been  prosecuted  to  this 
court 

It  is  assigned  aa  error  that  the  court  erred 
in  admitting  parol  evidence  to  estaUisb  the 
written  contract,  setting  out  the  alleged  con- 
ditions upon  which  the  notes  in  suit  had  been 
executed,  over  the  objection  of  the  plaintiff 
in  error,  and  without  pro];>er  foundation  hav- 
ing been  laid  for  the  admission  of  secondary 
evidence.  One  of  the  material  Issues  in  the 
cause  was  whether  or  not  the  bank  was  the 
owner  and  holder  of  said  notes  In  due  course, 
and  whether  the  notes  bad  been  executed 
upon  a  condition,  and,  if  so,  whether  or  not 
the  bank  had  notice  of  such  condition.  It 
was  alleged  in  the  answer  that  the  notes 
were  executed  upon  a  condition,  and  that 
this  condition  was  evidenced  by  a  written 
contract  between  the  makers  of  the  note  and 
the  payee  therein  named,  Mr.  Bedding.  This 
writing  was  not  offered  or  Introduced  in 
evidence,  but  secondary  evidence  of  its  con- 
tents was  admitted  over  the  objection  of  the 
plaintiff  in  error.  The  record  on  this  p<^t  is 
as  follows: 

Mr.  Dlckerson  while  on  the  stand  testified, 
in  port  as  follows: 

"Q.  I  will  ask  you  to  state  whether  or  not  yon 

bad  a  written  agreement  with  Mr.  Bedding  aa  to 
the  terms  of  the  execution  of  these  notes.  A. 
Yes,  sir;  there  was  some  written  contract  or 
agreement     Q.  lliat  oontraot  was  in  writing 
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was  it,  Mr.  Dick«rson?  A.  Tes,  sir;  it  wa»  iq 
writing.  *  *  *  Q.  Mr.  Dlckerson,  yoa  haven't 
tlie  contract  in  yoor  possession  at  tUs  time? 
A.  No,  sir;  I  have  not  Q.  I  ask  you  whether 
or  not  7oa  saw  the  contract  while  it  was  in  the 
possession  of  Mr.  Caldwell.  A.  Yes,  sir.  Q.  Do 
you  know  what  he  done  with  it?  A.  He  handed 
it  to  yon.  Q.  To  Mr.  Cntllp?  A.  Yes,  sir.  Q. 
Do  you  know  what  Mr.  Oatlip  did  with  it  then? 
A.  No;  I  don't;  I  didn't  see  it  again." 

Mr.  C.  B.  Hartoon  was  recalled,  and  testl- 
fled  as  follows: 

"Q.  Mr.  Hartoon,  do  you  know  this  contract? 
A.  I  know  it  when  I  see  it.  Q.  Do  you  have  it 
now?  A.  No,  sir.  Q.  Did  you  have  ft  when  you 
were  on  the  witness  stand?  A.  Yes,  sir.  Q. 
To  whom,  if  any  one,  did  you  give  it  to?  A  I 
banded  it  to  you  and  I  think  yon  handed  it  to  the 
court.  Q.  Have  vou  got  it  now?  A  No,  sir. 
Q.  When  it  was  handed  to  the  court  what  be- 
came of  it?  A.  That  was  the  last  T  saw  of  it. 
Q.  Who  had  it?  A.  I  think  he  pat  it  on  his 
desk ;  it  was  laying  right  there  the  last  I  saw  of 
it'  right  there. 

'The  Court:  Proceed  with  the  trial. 

"Mr.  Cutlip:  Are  you  satisfied  as  to  its  loss, 
Mr.  Outcelt? 

"Mi.  Outcelt:   No;    I  am  not  satisfied." 

Mr.  DlckerBon  waa  tben  recalled,  and  tes- 
tlfled  as  follows: 

"Q.  Have  you?  You  say,  I  believe,  yon  had  a 
written  contract  with  reference  to  the  matter 
DOW  in  contraveisy ;  did  yon  or  did  you  not?  A. 
Yes,  sir;  I  had  it.  Q.  That  is  the  same  written 
contract  which  probably  has  been  lost  and  we 
have  been  inquiring  about?  A.  Yes,  sir.  Q.  Do 
you  remember  the  date  of  that  contract?  A.  It 
was  dated  at  or  near  the  time  or  the  same  date 
of  the  date  of  the  notes.  Q.  Do  yon  remember 
by  whom  it  waa  prepared?  A.  No,  sir.  Q.  I 
will  ask  yon  to  state  whether  or  not  you  sitrned 
the  contract?  A  Yes  sir;  I  signed  it  Q.  Who 
else  was  it  signed  by,  if  any  one?  A.  P.  M.  Red- 
ding. Q.  F.  M.  Reading?  Now  do  yon  remem- 
ber the  terms  of  the  contract?  A.  Yes,  sir.  Q. 
You  may  state  the  terms  of  the  contract. 

"Mr.  Outcelt:  Objected  to  as  incompetent,  ir- 
relevajit  and  immaterial,  and  not  the  best  evi- 
dence, unlesa  it  ia  shown  that  the  Farmers' 
Bank  knew  of  the  contract  and  its  contents. 

"The  Court:   Objection  overruled." 

[1,2]  The  witness  was  tben  permitted  to 
testify,  over  objection,  as  to  the  contents  of 
this  written  contract  Motion  was  then  made 
by  tbe  attorney  for  the  plaintiff  In  error  to 
strike  ont  the  testimony,  which  was'  In  turn 
overruled. 

In  Landon  v.  Morebead,  34  OkL  701,  71B, 
126  Pac.  1027,  1032,  it  is  said: 

"A  fundamental  in  the  mie  of  evidence  is  that 
which  requires  the  production  of  the  best  evi- 
dence of  which  the  case,  in  its  nature,  is  sus- 
ceptible. Tliis  rule  naturally  leads  to  the  divi- 
sion of  evidence  into .  primary  and  secondary. 
Primary  is  that  which  we  have  just  mentioBM 
as  tbe  best  evidence ;  that  kind  of  proof  whicti, 
under  any  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  AH 
evidence  falling .  short  of  this  in  it*  degree  is 
termed  secondary.  Such  ia  the  substitution  of 
oral  for  written  evidence.  This  class  is  divided 
by  Greenleaf,  in  his  work  on  Evidence  (15th 
Ed.)  f  86,  into  three  classes,  as  follows:  "The 
cases  which  moat  frequently  call  for  the  applica- 
tion of  the  rule  now  under  consideration  are 
those  wliich  relate  to  the  substitution  of  oral  for 
written  evidence;  and  they  may  be  arranged 
into  three  daases,  induding  bi  the  first  class 
those  instruments  which  the  law  requires  should 
be  in  writing;  in  the  second,  those  contracts 
which  the  parties  have  pat  in  writing;   and  in 


the  third,  all  other  writings  the  existence  of 
which  ia  dispated.  and  which  are  material  to  the 
issue.' 

'The  written  option  falls  within  the  latter, 
if  not  also  within  the  two  former,  of  the  classes 
named.  In  order  to  render  competent  secondary 
evidence  of  a  lost  instrument,  it  must  be  first 
given  in  evidence  that  such  a  paper  once  existed, 
though  slight  evidence  may  be  sufficient  for  this 
purpose,  and  that  a  bona  fide  and  diligent  search 
has  been  unsuccessfully  made  for  it  in  the  place 
it  waa  most  likely  to  be  found,  (if  the  nature  of 
the  case  demands  such  prooQ" — citing  Barnes 
V.  Lynch  et  al.,  9  Okl.  15«,  59  Pac  905,  and  va- 
rioua  authorities. 

Proceeding,  tbe  court  says: 

"It  ia  expected  that  the  party  offering  such 
evidence  should  be  able  to  show  that  he  has,  in 
good  faith,  exhausted,  in  a  reasonable  degree,  all 
the  sources  of  information  and  means  of  discov- 
ery which  the  nature  of  the  case  would  natural* 
ly  suggest,  and  which  were  accessible  to  him." 

In  Commercial  Union  Aasur.  Co.  v.  Wolfe, 
41  OkL  342,  346,  137  Pac  704,  705,  It  is  said: 

"Secondary  evidence  ia  admissible  in  the  ab- 
sence of  priinary  evidence,  especially  where  thd 
absence  of  primary  evidence  is  satisfactorily  ac- 
counted for.  'And  the  one  general  rule  that  rnna 
through  all  tbe  doctrine  of  trial  is  this,  that  the 
beat  evidence  tbe  nature  of  the  case  will  admit 
of  shall  always  be  required,  if  possible  to  be  had; 
but  if  not  possible,  then  the  best  evidence  that 
can  be  had  shall  be  allowed.  3  Blackstone,  p. 
368." 

In  M.  O.  4k  a  B.  Oo.  v.  West,  181  Pac.  212, 

tbe  rule  ia  announced  in  tbe  first  paragraph 
of  tbe  syllabns  as  follows: 

"The  general  rule  admitting  aecondary  evi- 
dence is  that  there  must  be  a  showing  that  the 
primary  evidence  is  lost,  or  destroyed,  or  other- 
wise unavailable,  throngh  no  fault  of  the  party 
making  the  offer.  It  is  not  error  to  exclude  the 
copy  of  a  written  contract  where  it  appears  tliat 
the  party  making  the  offer  Iulb  the  custody  or 
control  of  the  original  and  the  original  is  not 
available  through  the  carelessness  or  negligence 
of  such  party." 

Here  it  appears  that  tbe  primary  evidence, 
tbe  written  contract,  was  in  tbe  possession 
of  the  defendants,  or  bad  been  during  a  part 
of  tbe  progress  of  the  trial,  and  that  one  of 
the  defendants  bad  tbe  writing  in  bis  pos- 
session while  be  was  glv^g  bis  testimony  In 
tbe  cause,  and  that  be  passed  tbe  paper  to 
bis  attorney.  Just  what  became  of  tbe  writ- 
ing does  not  appear,  nor  Is  It  made  to  ap- 
pear that  It  bad  been  lost  It  seems  to  have 
been  'passed  to  the  court. 

There  was  a  failure  to  show  that  all  sourc- 
es of  information  and  means  of  discovering 
tbe  writing  available  to  tbe  defendants  bad 
been  exhausted.  If  the  court  had  the  writ- 
ing, it  was  not  lost  Nor  was  It  lost  If  tbe 
defendant's  attorney  had  it  Tbe  attorney 
was  not  sworn  and  did  not  testify  that  tbe 
writing  was  lost,  and  that  be  was  unable  to 
produce  It  for  that  reason.  He  was  content 
wltb  oHerlng  two  of  tbe  defendants  who  tes- 
tified that  they  did  not  have  the  writing  and 
did  not  know  where  it  was.  This  showing, 
was  clearly  insufficient  to  justify  tbe  admis- 
sion of  sec<xidary  evidence  for  the  reason 
that  it  failed  to  show  that  the  primary  evi- 
dence was  not  arailablft.    The  terms  of  this . 
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^.rUten  contrast  ..were  of  prbDQ  }n^<»:tance 
ODder  the  Issues  formed  by  the  pleadings.  In 
the  absence  of  a  proper  showing. to  Justify 
It,  the  admission  of  secondary  evidence  of  the 
written  contract  was  highly  prejudicial. 

Other  errors  are  assigned,  but,  in  view  of 
the  conclusion  announced  on  the  above  as- 
signment, it  does  not  seem  necessary  to  con- 
sidcr  them. 

The  Judgment  appealed  from  should  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial. 

PBR  CURIAM.    Adopted  in  whole. 


STANDARD  FASHION  CO.  v.  JOELS. 

(No.  7634.) 

(Supreme  Court  of  Oklahoma.     July  25,  1816. 

Rehearing  Denied  Sept.  12,  1916.) 

(Syllabua  bu  the  Court.) 

1.  FAYVENT    «=>5»— PlKADINO— NW3«8S1TT. 

Payment  is  an  affirmative  defense  and  to  be 
available  must  be  expressly  pleaded.  It  cannot 
be  shown  under  a  general  denial. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  f  143%  ;   Dec.  Dig.  «=»59.] 

2,  Patiocnt  ie=»eo(l,  6)  —  Pbksdmptionb  — 

BUBDEN  of  PBOOF. 

Payment  is  not  presumed,  and  when  the  an- 
tecedent existence  of  an  indebtedness  is  proven, 
the  burden  of  proving  its  discharge  by  payment 
is  upon  the  debtor  or  person  alleging  the  pay- 
ment. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  ff  162,  196;  Dec.  Dig.  «=»06(1,6); 
Evidence,  Cent  Dig.  {  110.] 

Commissioners'  Opinion,  DlvlsiM)  Na  4. 
Error  from  District  Court,  Atoka  County; 
J.  H.  Ltnebaugh,  Judge. 

Action  by  the  Standard  Fashion  Company 
against  Sam  Joels.  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Humphr^s  &  Cook,  of  Atoka,  for  plaintiff 
in  error.  James  H.  (Jemert  and  J.  G.  Ralls, 
both  of  Atoka,  for  defendant  In  error. 

EDWARDS,  C.  This  Is  an  action  to  re- 
cover a  balance  alleged  to  be  due  upon  an 
account  for  merchandise  sold  under  a  writ- 
ten contract.  The  petition  is  in  the  ordinary 
form,  with  an  itemized,  verified  statement  of 
the  account,  together  with  a  coply  of  the  con- 
tract, attached.  The  defendant  filed  a  veri- 
fied answer,  and,  first,  denies  that  the  plain- 
tiff is  a  corporation;  second,  denies  that  de> 
f  eudant  is  indebted  to  plaintiff  In  the  amount 
sued  for  or  In  any  other  sum ;  third,  alleges 
that  said  goods  were  sold  upon  a  commis- 
sion, and,  as  sold,  the  price,  less  the  commis- 
sion, was  remitted  to  the  plaintiff;  fourth, 
a  general  denial.  The  reply  of  plaintiff  Is  a 
general  denial. 

Several  errors  are  discussed  in  the  briefs, 
only  one  of  which,  however,  It  will  be  neces- 
sary to  notice  at  length. 

In  the  Instructions  to  the  Jury  the  court 
gave  the  following: 


"The  court  instructs  ytni  HuA  this  is  a  suit 
based  upon  a  contract,  and  that  the  defendant, 
having  admitted  the  executioo  of  the  contract, 
would  be  bound  by  the  terms  thereof,  and  if 
you  find  bv  a  fair  preponderance  of  the  evidence 
in  this  case  that  the  defendant  received  from 
the  plaintiff  certain  goods,  wares,  and  merchan- 
dise during  the  existence  of  said  contract  and 
that  the  same,  or  any  part  thereof,  have  not 
been  paid  for,  it  would  be  your  duty  to  return  a 
verdict  in  favor  of  the  plaintiff  for  such  amount 
as  you  find  is  stfll  due  and  owing  from  tiie  de- 
fendant to  the  plaintiff" 

— which  Insttoctlon  was  excepted  to  by  the 
plaintiff  at  the  time  and  the  giving  of  the 
same  assigned  as  error  In  the  motion  for 
new  trial  and  in  the  petition  in  error. 

[1, 2]  It  la  fundamental  that  payment  la  a 
matter  of  defense,  and  must  be  pleaded  and 
proven,  and  the  burden  of  proof  la  on  tlie 
debtor  or  person  alleging  payment 

In  22  A.  &  B.  Ency.  of  Law  (2d  Ed.)  587, 
the  general  rule  sustained  by  all  the  anthori- 
Ues,  is  as  follows: 

"The  general  rule  is  well  settled  that  paym«it 
is  an  affirmative  defense,  and  win  not,  in  the 
first  instance,  be  presumed,  but  after  the  ante- 
cedent existence  of  the  indebtedness  has  been 
proved  by  the'  creditor,  the  burden  of  proving 
Its  discharge  by  payment  is  upon  the  debtor  or 
person  alleging  the  payment 

The  same  general  rule  Is  stated'  in  30  Qyc. 
12&3,  In  these  words: 

"Payment  is  an  affirmative  defense  which  can- 
not be  relied  upon  unless  expressly  pleaded,  and 
cannot  be  shown  under  general  deniaL" 

In  the  instruction  complained  of  the  court 
tells  the  Jury  that  before  It  can  render  a  ver- 
dict for  plaintiff  it  must  find  from  a  prepon- 
derance of  the  evidence  that  the  goods  have 
"not  been  paid  for";  while  the  law  is  that 
plaintiff  would  be  entitled  to  recover  unless 
the  Jury  find  from  a  pr^onderance  of  the 
evidence  that  the  goods  have  been  paid  for. 
In  Woodson  Mach.  Co.  v.  Morse,  47  Kan.  429, 
28  Pac.  152,  the  court  holds: 

"Where  the  burden  of  proof  under  the  plead- 
ings and  the  law  rests  upon  the  defendant  it  is 
material  error  for  the  court  to  instruct  the  jury 
otherwise." 

In  the  case  of  Winton  et  aL  y.  Myers,  8 
Okl.  421,  68  Pac.  634,  It  is  said: 

"Payment  is  always  a  matter  of  defense,  and, 
as  a  general  rule,  must  be  specifically  pleaded 
and  proven  by  him  who  claims  payment  T^e 
burden  of  showing  payment  was  on  the  defend- 
ants, and  no  error  was  committed  in  overraUng 
the  demurrer  to  the  evidence.  Iverche  v.  Brab- 
ser,  104  N.  Y.  157,  10  N.  E.  68;  Lovelodt  v. 
Gregg  [14  Colo.  63]  23  Pac.  86." 

We  tMnk  there  is  no  sufiBctent  allegaticni 
nor  proof  of  payment,  although  the  trial  court 
treated  the  answer  as  a  plea  of  payment,  and 
the  proof  as  sufficient  But,  as  It  'will  be  nec- 
essary to  rererse  the  cause  upon  the  grounds 
Just  stated,  these  errors  may  be  cured  upon 
a  new  trial. 

The  antecedent  Indebtedness  having  been 
proven  by  the  plaintiff,  the  instruction  plac- 
ing the  burden  upon  the  plaintiff  is  reversi- 
ble error,  for  which  the  cauiie  Is  reversed 
and  remanded. 

PER  CURIAM.    Adopted  in  whole. 
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FT.  SMITH  ft  W.  R,  CO.  t.  BCNOTT  et  al. 

(No.  6578.) 

(Supreme  Cknirt  of  Okliilioaia.    July  25,  1016. 

Behearlnc  Denied  Sept.  8,  1910k) 

fSvUabus  iv  the  Court.) 

1.  Appkai.  and  Bbbob  «==>  1078(1)— nEViEW— 

Waives  of  Assioitments. 
Only  Buch  assignments  of  error  as  are  argued 
in  the  brief  of  plaintiff  in  error  will  be  consid- 
ered by   this  court. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4256;  Dec.  Dig.  «=9l078(l).] 

'2.  Tbial  4s>  156(3)— Demttbkeb  to  Evidence— 

ovkkbttuno. 
Unless  the  eridence  and  all  inferences  which 
a  jury  could  justifiably  draw  from  it  is  insuffi- 
cient to  support  the  verdict  for  plaintiff,  a  de- 
murrer to  the  evidence  should  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
D^.  }  356;   Dec.  Dig.  <S=»156(3).] 

S.  Obath  «=>75— Right  or  Rxcovebt— On- 

CXTMBTANTIAL  B^TIBENCB. 

In  an  action  for  damages  for  the  negligent 
killing,  though  the  evidence  be  circumstantial,  a 
recovery  may  be  proncrlv  had  if  such  circum- 
stantial evidence  is  snffident  to  prove  the  fiicts 
alleged  in  the  petition. 

[£d.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  IS  93,  95;  Dec.  Dig.  <8=>75.] 

4.  Masteb  and  Sebtant  €=3220(3)— Injubibs 
TO  Servant— AssuMpTioif  op  Risk. 

A  servant  does  not  assume  the  risks  and  has- 
arda  erf  the  failure  of  the  master  to  provide  a 
reasonably  safe  place  in  which  to  work  and  rea- 
sonably safe  appliances  with  which  to  work,  un- 
less the  want  of  care  on  the  part  of  the  master 
and  the  danger  arising  from  it  are  so  obvious 
that  an  ordinarily  careful  person  under  the  cir- 
cumstances would  observe  the  one  and  appre- 
ciate the  other. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  }  663 ;  Dec  Dig.  «=»226(3).] 

5.  TBIAI.  «=32S2(11)  —  iNSTBTTOnORB  —  AP- 

PUCABiLiTT  TO  Facts. 
It  is  not  error  to  refuse  to  give  a  request- 
ed instruction  upon  the  question  of  the  assump- 
tion of  risk  which  deals  solely  with  the  ordinary 
risks  and  hazards,  and  embodies  no  definition 
of  such  risks  and  hazards,  nor  any  qualification 
appropriate  to  the  particular  facts  of  the  case, 
which  involves  a  question  of  extraordinary  has- 
ards. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  608;   Dec,  Dig.  <^2e2(U).] 

6.  Rkmovai.  of  Causes  «=al2— Riobt  to  Rb- 

HOVAI.. 

Where  the  plaintiff,  as  a  resident  of  the 
Western  jodicial  district  of  the  United  States 
for  the  state  of  Oklahoma,  brings  an  action  in 
the  DistEict  Court  of  a  county  in  the  Eastern 
judicial  district  of  the  United  States  for  the 
state  of  Oklahoma,  a  petition  by  the  defendant 
'  to  remove  said  cause  from  the  said  district  court 
to  the  United  States  Circuit  Court  of  the  East- 
ern Judicial  District  of  the  State  of  Oklahoma, 
upon  the  sole  ground  of  diversity  of  citizenship, 
should  be  denial. 

[Ed.  Mote^— For  other  cases,  see  Removal  of 
CauMS,  C!ent  Dig.  U  32,  33;  Dee.  Dig.  «3>12.] 

7.  Mabteb  and  Sebvant  «s>278(l)— iRjrmiBs 
TO  Sebvant  —  Actions  —  Bvidbncb  —  Sur- 
ficiency. 

,  Evidence  in  this  case  carefully  examined, 
-and  Jield  sufficient  to  sustain  the  verdict  ren- 
-deied. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  957;  Dec.  Dig.  <8=>278(1).] 


fAdditional  Bvlhthtu  &y  Bditarlal  Staff  J 

8.  Masteb  and  Servant  «=385— iNJUBiBa- to 
Servant— "Actionable  Negligence." 
As  between  master  and  servant,  three  ele- 
ments are  essential  to  constitute  "actionable  neg- 
ligence," when  the  wrong  charged  is  not  willfully 
and  wantonly  done,  viz.:  (1)  The  existence  of 
the  duty  on  the  part  of  the  master  to  protect 
the  servant  from  the  injury;  (2)  failure  of  the 
master  to  perform  that  duty;  (3)  injury  to  the 
servant  resulting  from  said  failure. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  135,  136,  139,  140;  Dec. 
Dig.  «=>85. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actionable  Negligence.] 

Gommlaslonera'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pittsburg  County; 
A.  H.  Huston,  Judge. 

Action  by  Ella  L.  Knott,  administratrix, 
etc.,  against  the  Ft  Smith  &  Western  Rail- 
road Company  and  others.  There  was  a 
Judgment  for  plaintiff,  and  defendants  bring 
error.    AfiSrmed. 

C.  E.  ft  H.  P.  Warner,  of  Ft.  Smith,  Ark., 
(or  plaintiffs  in  error.  Johnston,  Robinson 
ft  Rice,  of  Perry,  W.  N.  Redwlne,  of  McAIed- 
ter,  J.  N.  Roberson,  o£  £1  Reno,  and  Henry 
S.  Johnston,  of  Perry,  for  defendant  In  error. 

COLLIER,  C.  This  action  was  Instituted 
against  the  plaintiffs  In  error,  St  Louis,  El 
Reno  &  Western  Railroad  Company,  A.  F. 
Daugherty,  and  J.  F.  Flickenstein,  by  defend- 
ant in  error,  to  recover  damages  for  tbe  death 
of  tbe  son  of  the  defendant  in  error,  caused 
by  tbe  negligence  of  the  plaintiffs  In  error. 
Hereinafter  the  parties  will  be  referred  to 
as  they  appeared  in  the  trial  court 

Tbe  record  shows  that  tbe  plaintiff  was 
a  resident  of  tbe  Western  United  States  Ju- 
dicial district  of  the  state  of  Oklahoma; 
that  tbe  Ft.  Smith  ft  Western  Railroad  Com- 
pany was  a  corporation  nonresident  of  tbe 
state  of  Oklahoma;  that  tbe  other  defend- 
ants resided  in  this  state;  and  that  tbe 
cause  was  pending  In  tbe  district  court  of 
Pittsburg  county,  which  is  In  the  Eastern 
United  States  Judicial  district  of  the  state  of 
OklabcHua.  On  tbe  25th  day  of  August,  1910, 
said  Ft.  Smith  &  Western  Railroad  (Company 
filed  its  petition  and  bond  for  removal  of  tbe 
cause  to  tbe  United  States  Circuit  Court  of 
tbe  Eastern  District  of  Oklahoma,  on  tbe 
sole  ground  of  dlvecsity  of  citizenship,  which 
was  denied  on  the  19tb  day  of  October,  1910, 
upon  tbe  ground  that  there  was  no  diversity 
of  citizenship,  as  several  of  the  defendants 
were  residents  of  the  state  of  Oklahoma. 
Thereafter  tbe  Ft  Smith  ft  Western  Railroad 
Company  filed  Its  demurrer  to  the  petition, 
on  the  ground  that  the  petition  does  not  con- 
tain facts  sufflclent  to  constitute  a  cause  of 
action  against  the  said  defendant  which  de- 
mujcrer  was  overruled  and  the  overruling  of 
said  demurrer  duly  excepted  ta  Thereupon 
the  defendant  filed  answer,  denying  the  al- 
legations of  the  petition. 
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The  uncontradicted  material  evidence  in 
the  case  is  that  the  plaintiff  was  the  dnly  ap- 
pointed and  qualified  adminlBtratriz  of  the 
estate  of  the  deceased;  that  at  the  time  of  his 
death  the  deceased  was  the  head  brakeman  on 
the  train  from  which  the  car  hereinafter  re- 
ferred to  was  detached;  that  he  was  la  the 
employ  of  the  Ft  Smith  &  Western  Railroad 
Company  as  brakeman;  that  be  was  about 
SO  years  old,  nearly  6  feet  tall,  and  strong, 
and  had  bad  about  10  years'  exiterlence  as 
a  brakeman;  that  on  the  day  of  his  death  he 
was  on  the  car  which  had  been  switched  to 
the  main  line,  cut  loose,  and  was  proceeding 
alone  down  the  main  track  at  the  rate  of 
from  four  to  six  miles  an  hour;  that  the 
car  was  partially  loaded  with  coal,  and  that 
the  last  time  the  deceased  was  seen  alive  he 
was  about  6  feet  from  the  end  of  the  car„ 
going  in  the  direction  of  the  brake ;  that  no 
one  saw  him  fall  from  the  car;  that  wltSIn 
a  few  minutes  after  be  was  seen  walking  to- 
wards the  end  of  the  car  his  body  was  found 
between  the  rails  and  30  or  40  feet  in  the 
rear  of  the  car  upon  which  he  had  been,  and 
about  250  feet  from  the  point  where  the  car 
was  switched  to  the  main  Une;  that  the  body 
bad  not  been  crushed,  but  bad  the  appear- 
ance of  having  been  rolled. 

The  evidence  is  in  conflict  as  to  the  condi- 
tion of  the  car  being  called  to  the  attention 
of  the  Ft  Smith  &  Western  Railroad  Com- 
pany and  as  to  when  said  car  was  repaired 
and  as  to  Its  condition  at  the  time  of  the 
fatal  accident 

There  was  evidence  to  show  that  the  run- 
ning board,  for  the  brakeman  to  stand  upon, 
of  the  car  was  split  and  wabbly;  that  there 
were  defects  in  the  braking  apparatus ;  that 
the  ratchet  wheel  had  one  tooth  missing; 
that  the  brake  staff  was  slightly  bent;  that 
in  setting  the  brake  It  was  hard  to  move ;  that 
the  wheel  or  brake  staff  was  loose ;  that  the 
wheel  would  play  up  and  down  and  did  not 
fit  tight  on  the  staff;  that  the  staff  was 
bent  about  halfway  down  from  the  brake 
wheel  to  the  end  of  the  staff;  that  the  end 
of  the  staff  fits  on  a  keeper  and  has  a  hole 
through  it  for  the  pin  to  be  placed,  but  the 
pin  was  gone,  and  the  brake  staff  could  not 
be  lifted  up  out  of  the  keeper;  that  the  car 
was  examined  immediately  after  the  find- 
ing of  the  body,  and  the  brake  was  not  set ; 
that  in  winding  up  the  brake  the  brake  staff 
would  strike  the  end  of  the  car  where  the 
bend  was  and  would  bind;  that  immediately 
after  the  accident  an  examination  vnis'made 
of  the  brake  of  the  car  upon  which  the  de- 
ceased bad  Just  previously  been,  and  the  re- 
sult thereof  showed  that  the  person  attempt- 
ing to  operate  said  brake  was  thrown  from 
the  car  and  caught  on  the  bumpers,  and 
consequently  was  not  thrown  to  the  ground. 
The  car  Inspector  for  the  company  testified 
that  their  records  did  not  show  that  any  in- 
spection of  the  car  In  question  had  been 
made  between  December  and  March  18tb; 


that  after  the  accident  the  inspector  was 
sent  to  inspect  the  car,  and  fonnd  it  in  good 
serviceable  condition;  that  the  brake  staff 
had  a  slight  bend  in  it  Just  above  the  ratchet 
wheel,  which  was  all,  except  the  footboard 
had  a  slight  crack,  running  a  short  distance 
from  one  end. 

The  defendant  also  offered  evidence  tbat 
on  the  night  preceding  the  accident  plaintiff's 
Intestate  was  Intoxicated  and  carried  liquor 
with  him  to  Sparks,  the  point  at  which  he 
met  his  death  the  next  morning,  and  that 
the  deceased  was  a  little  lame  in  one  foot. 

In  rebuttal,  plaintiff  offered  evidence  that 
the  deceased  was  sober  when  he  came  to 
work  on  the  morning  of  the  day  on  which  he 
was  killed,  and  parties  who  saw  blm  several 
times  during  the  day  did  not  observe  any 
Indications  of  liquor  upon  him. 

There  was  evidence  as  to  the  expectancy 
of  the  Uf e  of  the  plaintiff ;  that  the  deceased 
was  unmarried  and  left  no  children;    that 
prior  to  his  death  he  lived  with  bis  mother ; 
that   he   contributed  to  her  support;     tbat 
his  wages  were  from  $60  to  (70  per  month, 
and  sometimes  ran  up  as  high  as  $100   or 
$102  per  month,  and  that  be  always  helped 
to  support  bis  mother,  and  gave  her  from 
$30  to  $40  per  month;   tbat  when  be  was  at 
home,  as  long  as  she  bad  anything  to  buy, 
he  was  always  there  with  the  money  to  pay 
for  it;  that  he  was  more  like  the  father  of 
the  family   than  a  brother  and   son;    tb\t 
when  he  was  at  home  she  never  had  anything 
to  do  with  the  grocery  bill;   that  be  would 
pay  all  tbat;    that  be  would  ask  if  they 
wanted  anything,  and,  if  they  did,   would 
tell  blm  what  they  wanted,  and  he  would  get 
it  for  them;   that  he  was  absent  from  home 
a  good  deal  during  the  last  two  years;   that 
be  was  home  once  in  a  while;   that  during 
the  time  of  his  absence  be  contributed  to  her 
support.     Thereupon  a  demurrer  was  Inter- 
posed to  the  evidence  by  the  defendants,  and 
the  same  sustained  as  to  all  of  said  defoid- 
ants  except  the  Ft  Smith  A  Western  Rail- 
road Company,  there  being  no  liability  shown 
against    said    defendants,    except    said    Ft. 
Smith    &    Western    Railroad    Company,    to 
which  said  company  duly  excepted.    Upon  the 
sustaining  of  the  demurrer  as  to  all  of  the 
defendants  except  the  Ft.  Smith  &  Western 
Railroad   Company  the  said  raUroad  com- 
pany tendered  for  filing  its  second  petitioB 
and  bond  for  removal  of  the  cause  from  the 
district  court  of  Pittsburg  county  to  the  Unit- 
ed States  Circuit  Court  for  the  Eastern  Dis- 
trict of  the  State  of  Oklahoma,  which  was 
denied,  to  which  ruling  of  the  court  said  de- 
fendant duly  excepted.    Thereupon  the  Ft. 
Smith  As  Western  Railroad  Company  moved 
the  court  for  i>eremptory  instructions,  in  Its 
favor,  which  motion  was  overruled,  and  to 
which  action  of  the  court  the  defendant  duly 
excepted. 

The  Instructions  given  by  the   court,  to 
which  exceptions  were  duly  saved,  and  wbicb 
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tie  argued  In  detaidant's  brief  ore  In  tbe 
Mowing  words: 
"(8)  A  master  ot  employer  owes  bis  servants 
,  or  employ&i  the  doty  of  famishing  to  tbem  a 
reasonably  safe  place  wherein  to  work  and  rea- 
Mmably  safe  tools  and  appliances  with  which  to 
work,  and  his  failure  to  use  reasonable  and  ordi- 
nary care  in  providing  a  reasonably  safe  place 
and  reasonably  safe  tools  and  appiiances  may 
coDStitate  negligence ;  and.  if  the  injury  resnlts 
to  the  employ^  by  reason  of  such  negligence,  and 
the  employ^  exercises  reasonable  care  nimself  to 
avoid  injury,  then  the  employer  would  be  liable 
in  damages  for  each  resulting  injury. 

"An  employer  cannot  be  held  to  insure  the 
lafsty  of  his  employte,  but  he  must,  as  I  have 
(aid,  exercise  reasonable  care  and  diligence  in 
providing  a  reasonably  safe  place  where,  and 
reaaonably  safe  appliances  with  which,  to  work. 
"Before  you  can  find  for  tbe  plaintiff  in  this 
case  yon  must  find  from  a  preponderance  of  the 
erideuce  that  the  defects,  or  some  of  the  defects 
complained  of  in  connection  with  the  braking 
apparatns  of  the  car,  actually  existed;  second, 
that  tbe  defects  were  of  such  a  character  as 
could  have  been  seen  and  known  by  the  agents 
tod  employta  of  Oxe  company  whose  duty  it  was 
to  examine  and  inspect  toe  same  in  tbe  exercise 
of  reasonable  care  and  diligence  upon  tbdr  i>art 
in  making  such  inspection  or  examination;  third, 
that  snch  defects  must  have  been  of  such  char- 
acter as  that  it  could  have  been  reasonably  fore- 
seen that  some  Injury  would  result  to  a  person 
operating  said  brakes  while  the  car  was  m  mo- 
tion ;  and,  fourth,  that  such  defects  were  tbe 
proximate  cause  of  tbe  death  of  the  deceased. 
If  tiie  plaintiff  has  failed  to  establish  all  of 
diese  matters  by  a  preponderance  of  the  evi- 
dence, then  she  cannot  recover. 

"Upon  tbe  other  hand,  if  you  find  from  a  pre- 
ponderance of  tbe  evidence  that  tbe  defendant 
the  Ft.  Smith  &  Western  Bailroad  Company 
had  the  deceased  in  its  employ  as  a  brakeman, 
and  that  in  tbe  course  of  his  employment  he 
went  upon  a  certain  car  of  said  company  known 
as  5373  to  operate  tbe  brake  thereon,  and  tbat 
such  car,  or  the  braking  appliancea  thereon,  had 
been  permitted  to  become  defective  and  out  at 
repair  in  the  manner  set  forth  in  the  petition, 
and  that  sncJt  defects  were  of  such  character  as 
that  it  oonld  reasonably  have  been  foreseen  that 
some  injury  would  result  to  a  person  oi>eratiug 
the  braking  appliances,  and  that  such  defects 
actually  caused  the  deceased  to  fall  from  the 
car,  and  that  the  plaintiff  himself  was  in  tbe 
exercise  of  due  care  for  his  own  safety,  and  did 
not,  by  bis  own  carelessness,  contribute  to  the 
accident  which  caused  his  death,  then  your  ver- 
dict should  be  for  tbe  plaintiff.'* 

"Nob  10.  If  you  find  for  the  plaiatlfl,  then  the 
measnre  of  her  damages  would  be  the  pecuniary 
value  of  the  life  of  her  son  to  her.  That  is,  the 
amount  of  money  or  value  of  any  property  whidi 
you  may  find  the  plaintiff  would  have  received 
from  her  son  bad  he  lived.  She  cannot  recover 
for  any  suffering  on  the  part  of  the  deceased, 
nor  for  any  mental  distress  or  grief  npon  her 
own  port  by  reason  of  the  death  of  her  son,  nor 
for  any  loss  of  his  society,  bat  only,  as  I  have 
stated,  for  audi  money  or  property  a»  yon  may 
find  be  would  have  contribated  to  her  during 
his  life.  And  .in  estimating  such  amount  yon 
may  take  into  consideration  the  general  health  of 
the  deceased,  his  general  habits  of  life,  his  earn- 
ing capacity,  measured  by  what  he  ordinarily 
had  earned,  his  disjioeition  to  contribute  to  tbe 
plaintifl,  and  his  power  to  contribute  in  view 
of  bis  manner  of  life,  and  also  tbe  probable  dor- 
ation  of  the  life  of  the  plaintiff." 

rmo  instractloDS  requested  and  refused 
by  tbe  court  and  argued  in  defendant's  brief 
are: 

"(IZ)  He  Jury  are  instructed  to  find  for  the 
defendant  if  they  find  from  the  evidence  that  the 
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brake  rod  or  staff  attached  to  the  car  in  qoea- 
tion  was  bent  in  audi  manner  as  to  endanger 
the  safety  of  the  deceased,  Tbad  Knott,  or  if 
tfaey  find  that  tbe  running  board  on  the  car  in 
question  was  s^t  in  such  manner  as  to  endan- 

fer  safety;  and,  if  they  find  that  such  defects 
id  in  fact  exist,  and  that  they  were  obvious  and 
patent,  such  as  could  be  seen  by  the  said  de- 
ceased in  the  exercise  of  ordinary  and  reasonable 
care,  then  you  are  instructed  oie  said  deceased 
assumed  tbe  risk  of  injury  from  such  patent 
and  obvious  defects,  and,  if  you  so  believe,  your 
verdict  will  be  for  the  defendant." 

"(17)  Tbe  jury  are  instructed  tbat  a  servant, 
when  be  engaged  in  a  particular  employment,  is 
presumed  to  ao  so  with  the  knowledge  of  and  a 
taking  of  the  risks  of  its  ordinary  hazards ;  that 
is  to  say,  in  diis  case,  if  you  find  that  the  de- 
ceased, Tbad  Knott,  was  in  tbe  employ  of  the 
defendant  railroad  as  a  brakeman,  the  law  pre- 
sumes tbat  he  accepted  such  employment  as  a 
brakeman  with  the  knowledge  of  and  a  taking 
of  tbe  risks  of  tha  ordinary  hasards  of  such  em- 
ployment 

"(18)  The  jury  are  instructed  as  a  matter  of 
law  that  a  servant  when  he  enters  the  service 
of  an  employer  impliedly  agrees  that  he  will 
ossnme  all  risks  wmch  are  ordinarily  and  nat- 
urally incident  to  tbe  particular  service  in  which 
be  engages;  and,  if  the  jury  believe  from  the 
evidence  that  the  injury  to  the  deceased,  Knott, 
was  only  the  result  of  one  of  the  risks  ordinarily 
incident  to  the  work  in  which  tbe  said  Knott 
was  engaged,  and  not  otherwise,  the  plaintiff 
cannot  recover  in  said  cause,  and  your  verdict 
should  be  for  the  defendant" 

Tbe  Jury  returned  a  verdict  In  favor  of 
the  plaintiff  and  against  the  Ft  Smltb  & 
Western  Railroad  Company  In  the  sum  of 
$4,(XX>,  to  which  defendant  duly  excepted. 
Timely  motion  was  made  for  a  new  trial, 
which  was  overruled  and  duly  excepted  to, 
and  this  appeal  prosecuted. 

In  nelttier  the  original  nor  tbe  reply  brief 
of  defendant  are  assignments  of  error  set 
out  as  required  by  rule  25  (137  Pac.  xi.)  of 
this  court,  but  in  the  reply  brief  of  defend- 
ant la  copied  the  petition  in  error  filed  here- 
in. In  tbe  original  brief  of  defendant  tbe 
following  statement  is  made: 

"Tbe  petition  in  error  filed  herein  contains  nu- 
merous assignments  of  error,  but  in  argument 
we  will  consider  the  pn^iositions  which  are  em- 
braced in  the  petition  in  error  under  the  follow- 
ing divisions:  (1)  The  injury  complained  of  Is 
not  connected  with  tbe  negligence  alleged,  and 
the  demurrer  to  plaintiff's  evidence  should  have 
been  sustained ;  (2)  error  in  refusing  and  giv- 
ing instructions;  (8)  error  in  refusal  of  removal 
to  the  federal  court." 

The  only  errors  argued  in  tbe  brief  of 
defendant  are  the  overruling  of  the  demur- 
rer to  the  evidence,  the  giving  of  the  Instruc- 
tions respectively  numbered  8  and  10,  and 
tbe  refusal  to  give  requested  Instructions 
respectively  numbered  12,  17,  and  18,  and 
tbe  refusal  of  tbe  court  to  remove  the  cause 
from  the  said  district  conrt  to  tbe  United 
States  Circuit  Court  for  tbe  Eastern  Judicial 
District  of  Oklahoma. 

[1]  Our  review  will  be  confined  to  tbe  al- 
leged errors  argued  In  the  brief  of  defendant. 

[2-4]  It  U  a  settled  rule  tbat  a  demurrer 
to  the  evidence  admits  every  act  which  tbe 
evidence  in  the  slightest  degree  tends  to 
prove  and  all  Inferences  and  condnrions 
which  may  be  logically  drawn  from  tbe  erl- 


Digitized  by 


Google 


'850 


itS9  PACIFIC  RHPORTBB 


(OkL 


dence.  8t  Xj.  &  8.  V.  "R,  Co.  v.  Snowden,  149 
Pac.  1083;  Wm.  Cameron  &  Co.  t.  Hender- 
Bon.  40  OkL  648,  140  Pac.  404. 

[I]  In  eretj  case  InvoMng  negligence,  aa 
between  master  and  servant,  tbree  elements 
are  essential  to  constitute  actionable  negli- 
gence, when  the  wrong  charged  is  not  will- 
fnlly  and  wantonly  done,  viz.:  (1)  The  ex- 
istence of  the  duty  on  the  part  of  the  master 
to  protect  the  servant  from  the  injury ;  (2) 
failure  of  the  master  to  perform  that  duty; 
(3)  injury  to  the  servant  resulting  from  said 
faUure.  M.  V.  K.  Co.  v.  WUllams,  42  OkL 
444,  141  Pac.  1103 ;  St.  L.  ft  S.  F.  R.  Co.  v. 
Snowden,  149  Pac.  1083. 

While  the  evidence  Is  In  part  in  conflict, 
and  much  of  it  circumstantial,  we  are  of 
opinion  that  there  is  evidence  from  which 
a  Jury  could  reasonably  find  that  the  de- 
fendant did  not  furnish  plaintiff's  intestate 
with,  a  reasonably  safe  place  in  which'  to 
work  and  reasonably  safe  appliances  with 
which  to  work,  as  was  Its  duty,  and  that  the 
failure  to  i>erform  this  duty  was  the  proxi- 
mate cause  of  the  injury,  and  that  such  de- 
fects in  the  braking  apparatus  were  nTSt  so 
obvious  that  an  ordinarily  careful  man  would 
observe  such  defects  and  apprehend  the  dan- 
ger. 

"Where  decedent  was  killed  by  the  operation 
of  an  elevator  and  there  was  no  direct  proof, 
but  circumstances  indicated  a  strong  probability 
of  his  death  resulting  from  the  defective  condi- 
tion of  the  brake  and  the  fall  of  a  counterbal- 
ancing weight,  the  judgment  will  be  affirmed, 
although  the  evidence  is  wholly  circumstantial. 
The  existence  of  an  ultimate  fact  need  not  be 
shown  by  direct  evidence  but  may  be  proven  by 
circumstances."  Winkle  v.  Peck  D.  G.  Co.,  132 
Mo.  App.  656,  112  S.  W.  1028. 

"In  an  action  against  a  railroad  company  for 
damages  for  neeligentlv  causing  the  death  of  the 
plaintiff's  intestate,  if,  from  all  the  facts  and 
circumstances  proved,  the  inference  ariaes  that 
the  deceased  was  ezercislne  due  care,  and  that 
his  death  was  caused  while  using  a  defective 
brake  on  one  of  the  defendant's  cars,  a  recovery 
is  Justified,  although  no  direct  evidence  is  giv- 
en by  witnesses  of  the  accident.  In  such  a  case, 
it  is  not  the  province  of  a  court  to  say  to  a  jury, 
as  a  matter  of  law,  what  fects  and  circumstanc- 
es were  sufficient  to  show  that  the  death  of  the 
plaintiff's  intestate  was  caused  by  defective  ma- 
chinery." "The  verdict  will  be  upheld  if  these 
facts  are  made  to  affirmatively  appear,  either 
directly  or  circumstantially."  Cincinnati,  etc., 
R.  Co.  V.  McMullen,  117  Ind.  439.  20  N.  B. 
287,  10  Am.  St.  Rep.  67. 

"Even  though  an  employe  has  opportunity  to 
notice  some  defects,  the  master  is  not  relieved 
from  failure  to  provide  safe  place  for  the  em- 
ployes." Allison  V.  Stivers,  81  Kan.  713,  106 
Pac.  996. 

"Where  evidence,  althongh  circumstantial,  is 
sufficient  to  show  prolwbili^  of  the  facts  alleg- 
ed, plaintiff  has  proven  his  case."  Patty  v. 
Salem  F.  M.  Co.,  53  Or.  350,  96  Pac.  1106,  98 
Pac.  621, 100  Pac  298. 

We  are  of  oidnlon  that  the  court  did  not 
err  lu  overruling  the  demurrer  to  the  evl- 
denc& 

"It  is  only  when  the  evidence,  with  all  the  in- 
ferences the  Jury  could  justifiably  draw  from 
iL  will  be  insufficient  to  support  a  verdict  for 
plaintiff  that  the  court  is  authorised  to  direct  a 
verdict  for  defendants;  and,  unless  the  conclu- 
sion lollows  as  a  matter  of  law  that  no  recovery 


can  be  had  upon  any  view  that  can  he  propeily 
taken  of  the  facta  which  the  evidence  tends  to 
establish,  the  case  should  be  left  to  the  jury, 
under  proper  instructions."  Abbott  v.  Dingus, 
44  OkL  567,  145  Pac.  365. 

We  have  carefully  oonsldered  instmctlonsi 
given  by  the  court,  respectively,  8  and  10, 
and  are  of  the  opinion  that  each  of  said 
instructions  correctly  state  the  law.  St  It. 
ft  S.  F.  a  Co.  V.  Brown,  43  OkL  143,  144 
Paa  1075;  Big  Jack  Mining  Co.  v.  Parkin- 
son, 41  OkL  126,  187  Pac;  67& 

The  vice  of  refused  charge  No.  12  is  that 
It  singles  out  a  part  of  the  evidence  as  to 
the  negligence  of  the  defendant,  instructs  the 
Jury  tliat  if  the  brake  rod  or  staff  attached 
to  the  car  was  bent  in  euch  manner  as  to 
endanger  the  safety  of  the  deceased,  or  if 
they  find  that  the  running  board  on  the  car 
in  question  was  split  in  ^nch  manner  as  to 
endanger  safety,  while  the  evidence  discloses 
many  other  defects  In  the  braking  apparatus 
of  the  car,  and  this  instruction  authorized 
recovery  by  the  defendant  regardless  of  the 
fact  that  there  were  other  defects  in  tbe 
braking  apparatus,  as  shown  by  the  evldeaoe^ 
than  those  enomerated  in  sold  instmctlon, 
which  may  have  caused  tbe  death  of  defend- 
ant, and  which  tended  to  show  that  the  de- 
fendant was  guilty  of  negligence  in  not  fnr- 
nishing  plaintiffs  intestate  a  reasonably  safe 
place  to  work  and  reasonably  safe  appliances 
with  which  to  work,  which  negligence  was 
averred  to  be  the  proximate  cause  of  tbe 
death  of  ptalntifrs  Intestate.  Again,  under 
the  evidence  in  this  case,  the  deceased  did 
not  assume  the  risk  of  the  defendant's  fail- 
ing in  Its  dnty  to  furnish  him  a  reasonably 
safe  place  In  which  to  work  and  reasouably 
safe  appliances  with  whldi  to  work.  Tliere 
is  no  evidence  in  the  record  that  tbe  defects 
in  the  braking  apparatus  were  so  obvioas 
that  an  ordinarily  careful  man  in  the  situa- 
tion of  the  deceased  would  have  obaerred 
sncb  defects  and  aiH>reciated  the  danger,  and 
therefore  the  defendant  was  not  entitled  to 
an  instruction  that  the  deceased  assomed 
socb  extraordinary  baxati.  In  Chesapeake 
4  O.  R.  Co.  V.  John  3.  De  AUey,  241  U.  S. 
310,  36  Sup.  a.  564,  60  L.  Ed.  1016,  it  is  held: 

"There  is  no  error  in  refusing  to  give  a  re- 
qoested  instruction  upon  the  question  of  the 
assumption  of  risk  which  deals  solely  with  the 
ordinary  risks  and  hazards,  and  embodies  no 
definition  of  such  risks  and  hazards,  nor  any 
qualification  appropriate  to  the  particular  facta 
of  the  case,  which  involves  a  question  of  ez- 
traordiaary  hasard." 

In  tbe  body  of  tbe  oplnioB  it  is  said: 
"According  to  onr  decisions,  the  settled  mle 
is  not  that  it  is  the  duty  of  an  employe  to  exer- 
cise care  to  discover  eztraordinarv  dangers  that 
may  arise  from  the  negligence  of  the  employer 
or  those  for  whose  conduct  the  employer  is  re- 
sponsible,  but  that  the  employe  may  aasnnte  that 
the  employer  or  his  agents  have  exercised  prop- 
er care  witfa  respect  to  his  safety  until  notified 
to  the  contrary,  nnless  the'  want  of  care  and  the 
danger  arising  from  it  are  so  obvious  that  an 
ordinarily  careful  iierson  under  the  cjrcumstanc- 
es,  would  observe  and  appreciate  them."  Gila 
Valley,  G.  ft  N.  R.  Co.  v.  HaU,  232  U.  S.  94, 
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34  Sop.  Ot  229,  68  U  Ed.  ti21;  Seaboard  Air 
Line  Co.  v.  Horton,  233  V.  S.  482,  34  Sup.  Ct 
635,  58  Xj.  Ed.  1062,  Li.  R.  A.  1915C.  1.  Ann. 
Gaa.  1916B,  475. 

If  the  Instruction  be  held  to  be  a  correct 
tastnictlon  as  to  contributory  negligence,  the 
same  Is,  In  effect,  covered  by  the  Instructions 
given  by  the  court  We  are  of  opinion  tJiat 
the  court  did  not  err  in  refusing  to  give  the 
Jury  said  requested  instruction  No.  12. 

[i-7]  Each  of  the  refused  instructions  17 
and  18  is  predicated  upon  the  assumption  by 
the  plalutifTs  Intestate  of  the  risk  and  haz- 
ard, which  resulted  in  the  death  of  the  plain- 
tiff's intestate,  and  wltti  this  contention  we 
cannot  agree.  The  negligence  complained  of 
is  the  failure  of  the  defendant  to  furnish  a 
reasonably  safe  place  In  which  to  work  and 
reasonably  safe  appliances  with  whidi  to 
work,  and  the  risk  of  such  failure  on  the 
part  of  the  defendant  was  not  one  of  the  or- 
dinary risks  of  the  employment  which  the 
servant  assumed,  and  the  court  did  not  err 
in  refusing  to  give  said  instructions  17  and 
18. 

In  Armonr  et  aL  t.  Oolkowska,  202  111. 
144,  «6  N.  E.  1087,  It  Is  held: 

"The  duty  of  the  master  to  provide  a  reason- 
ably safe  place  for  the  servant  to  work  is  a  posi- 
tive one,  and  his  noncompliance  therewith  is 
not  one  of  the  ordinary  risks  assnmed  by  the 
servant" 

In  Nail,  Adm'x,  v.  Louisville,  etc.,  R.  Co., 
129  Ind.  260,  28  N.  B.  183,  611,  it  is  said: 

"The  master's  duty  to  his  employes  to  provide 
safe  places  for  them  to  work  is  a  continuing 
one,  and  requires  him  to  use  ordinary  care  to 
keep  them  safe;  and  If  they  become  unsafe 
through  his  neglect,  •  *  •  he  must  answer 
in  damages  to  a  servant  who  Is  injured  thereby, 
who  is  himself  free  from  contijbutoiy  negli- 
gence." 

In  C  R.  I.  A  P.  R.  Oa  v.  Townea,  43  Okl. 
668,  143  Pac.  680,  Judge  Turner  says: 

"As  the  risk  of  negligence  of  the  master  in 
failing  to  use  ordinary  car*  to  keep  the  place  in 
which  plaintiff  had  to  work  reaaonabW  safe  was 
not  a  risk  assumed  by  the  plaintiff,  and,  as 
there  is  no  evidence  of  contributory  negligence 
upon  his  part,  we  need  not  consider  the  charges 
ot  the  court  coooening  those  defenses,  as  they 
are  not  involved  in  this  case  " 

— and  cited  with  approval  20  Amu  &  Eng. 
Enc:  of  Law,  S6,  whl<^  says: 

"In  accordance  with  the  rule  that  reasonable 
care  must  be  taken  to  protect  one's  servants 
from  injury,  masters  owe  to  their  servants  the 
duty  of  providing  them  a  reasonably  safe  place 
in  which  to  work,  and  of  maintaining  It  in  a 
reasonably  safe .  cmdltion  during  the  em|4oy- 
ment,  having  regard  to  the  character  of  the  serv- 
ice required  and  the  dangers  that  a  reasonably 
prodent  man  would  apprehend  under  the  cir- 
cnmstances  of  eaeb  particular  case.  This  is  a 
positive  doty  which  the  master  owes,  and  is  not 
one  of  the  perils  or  risks  assnmed  by  a  servant 
in  his  contract  of  employment    *    •    •»» 

The  record  discloses  that  the  plaintiff  was 
and  is  a  resident  of  this  state;  that  the  Ft 
Smith  &  Western  Rallvray  Company  was  and 
is  a  nonresident  corporation';  that  this  cause 
wa&  pending  in  the  district  court  of  Pitts- 


burg county,  which  is  a  part  of  the  Eastern 
Judicial  district  of  this  state;  that  the  sole 
ground  of  removal  of  said  cause  was  the 
diversity  of  dthsenshlp.  That  under  the 
facts  presented  by  the  record  for  the  removal 
of  sold  cause  a  cause  cannot  be  removed 
from  a  state  to  a  federal  court  is  not  an 
open  question  in  this  Jurisdiction.  In  the 
elaborate  and  well-considered  opinion  of 
Judge  Sharpe,  in  St  L;  &  S.  F.  R.  Co.  v. 
Hodge.  157  Paa  60,  which  is  fortified  by 
many  opinions  of  the  Supreme  Court  of  the 
United  States,  it  Is  held: 
.  "An  action  brought  in  a  state  court  outside  of 
the  federal  court  district  of  the  plaintifTs  resi- 
dence la  not,  on  objection  by  plaintiff,  removable 
to  the  federal  court  on  the  petition  of  the  defend- 
ant, who  is  a  resident  of  another  state,  as  seo 
Uoaa  1  and  2  ot  Act  Cong.  Mardi  8,  1887,  c 
373,  24  Stat  552,  as  amended  by  Act  Cong.  Aug. 
13,  1888,  c.  886,  25  Stat  433  (U.  S.  Comp. 
Stat  1901,  pp.  608,  609),  provide  that  where 
jurisdiction  of  the  federal  court  is  founded  upon 
diversity  of  citizenship,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either 
plaintiff  or  defendant,  and  that  suits  of  a  civil 
nature,  at  law  or  in  equity,  may  be  removed  in- 
to the  federal  court  for  the  proper  district  by 
the  defendant  or  defendants  therein,  being  non- 
residents of  the  state.  To  permit  the  removal 
would  not  take  the  cause  to  the  proper  district' 
within  the  meaning  of  the  statute,  but  instead, 
into  a  district  of  which  neither  plaintiff  nor  de- 
fendant was  a  resident." 

The  court  did  not  err  in  refusing  to  trans- 
fer the  cause  from  the  district  court  of  Pitts- 
burg county  to  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Oklahoma. 

There  being  evidence,  though  the  evidence 
was  in  conflict  and  much  of  it  circumstantial, 
to  reasonably  support  the  finding  ot  the  ju- 
ry, this  court  will  not  disturb  the  verdict 
when  the  cause  is  submitted  to  the  Jury  un- 
der proper  instructions.  Dunn  v.  Carrier,  40 
Okl.  214.  185  Pac.  337;  Rumbaugh  v.  Rum- 
baugh,  39  Okl.  445,  185  Pac.  937;  Elwell  v. 
Pureell,  42  Okl.  1,  140  Pac.  412. 

There  being  no  error  in  the  record,  this 
cause  should  be  afflrmed. 

PER  CURIAM.   Adopted  in  whole. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  HALL. 

(No.  7062.) 

(Supreme  Court  of  Oklahoma.     Aug.  8,  1016. 

Rehearhig  Denied  Sept  13,  1016.) 

(Byttaiut  bt  4«  0<mrt.) 

1.  MaSTSB  AMD  ftnVAlfT  «3>83— TSBUIirATIOIt 

OF  Reiatior— Skxvick  lorna. 
Any  employ*  of  a  public  service  corporation 
doing  business  in  this  state,  upon  his  discharge 
or  the  voluntary  termination  of  his  services,  is 
entitled,  under  the  provisions  of  section  3769, 
Rev.  Laws  1010,  and  upon  his  request  therefor, 
to  have  issued  to  him  a  service  letter. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  89 ;  Dec.  Dig.  «=>S3.] 

2.  Masteb  and  Ssbvant  ^=»33— TxamNATioN 
OF  Relation— SsKVicc  Lbtteb^ 

Before  a  pubhc  service  corporation  will  be 
guilty  of  any  breach  of  duty  in  failing  to  issue  a 
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service  letter,  the  request  for  such  service  letter 
must  be  marie  by  such  employ^,  either  orally  or 
in  writing,  served  personally  or  by  mail,  upon 
the  superintendent,  manageTi  or  contractor  of 
such  corporation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  39;  Dec.  Dig.  <S=>33.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Pottawatomie 
County;  Charles  B.  Wilson,  Jr.,  Jud^. 

Action  by  Tom  Hall  against  the  Oblcago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintifC,  and  defendant  brings 
error.    Reversed. 

R.  J.  Roberts,  O.  O.  Blake,  and  W.  H. 
Moore,  all  of  M  Reno,  K.  W.  Shartel,  of  Okla- 
homa City,  and  Edward  Howell,  of  Shawnee, 
for  plaintiff  in  error.  Llnebaugh  &  Plnson, 
of  Atoka,  for  defendant  in  error. 

EDWARDS,  O.  This  is  a  suit  by  Tom 
Hall  against  the  Chicago,  Rock  Island  & 
Padflc  Railway  Company,  upon  three  causes 
of  action,  the  third  of  which  only  is  involv- 
ed in  this  appeaL  That  count  of  the  petition 
setting  up  said  third  cause  of  action  alleges 
the  residence  and  employment  of  plaintiff 
as  section  foreman  by  the  defendant  railway 
company  until  August  7,  1912,  at  which 
time,  it  la  alleged,  he  was  discharged.  It 
is  then  alleged: 

"That  although  duly  requested  by  plaintiff  of 
some  person  in  the  offices  of  the  defendant  at 
McAlcster,  OkL,  whose  name  is  to  this  plaintiff 
unknown,  on  or  about  the  10th  day  of  August, 
1912,  the  said  defendant  company  has  failed  and 
refused,  and  still  fails  and  refuses,  to  issne  to 
tills  plaintiff,  its  employ^  discharged  as  afore- 
said, any  letter,  setting  forth  the  nature  of  the 
said  plaintiff's  service  to  the  said  corporation, 
and  the  duration  thereof,  and  truly  stating  the 
cause  for  which  the  plaintiff  was  discharged 
from  the  said  employment,  though  in  duty  bound 
so  to  do,  under  the  laws  of  the  state  of  Okla- 
homa." 

Then  follow  general  allegations  of  damag- 
es and  prayer  ftor  Judgment.  In  answer  to 
said  count,  the  defendant  pleads:  First,  a 
general  denial;  second,  that  a  service  letter 
was  Issued  and  delivered  to  plaintiff  on  Au- 
gust 7,  1913,  and  setting  out  a  copy  thereof. 
Upon  the  trial,  the  plaintiff  testified  In  re- 
gard to  the  request  for  a  service  letter,  as 
follows: 

"Q.  Well,  did  yon  resign  from  the  service,  or 
were  you  dismissed  from  the  service?  A.  I  re- 
signed. Q.  Tou  resigned  from  the  service?  A. 
I  resigned  on  the  2ci  day  of  August.  Q.  You 
may  state  whether  after  you  terminated  your 
services  with  the  railroad  you  requested  a  letter 
from  the  railroad  company  known  as  a  'service 
letter.' 

"Mr.  Roberts:  Object  to  that,  if  the  court 
please,  as  not  being  definite  enough  to  bring  it 
within  the  allegations  of  the  petition ;  the  fule- 
sations  are  specific  in  the  petition,  and  would 
like  to  have  it  restricted  to  the  allegations. 

"Tlie  Court:   Objection  overruled. 

"Mr.  Roberts:  To  which  ruling  the  defendant 
szeepts. 

"A.  Tes,  sir,  I  requested  a  service  letter.  Q. 
Did  yon  get  tt>   A.  N<^  sir.    Q.  Did  you  ever 


get  a  service  letter?    A.  I  received  one  one  year 
after  the  time  I  requested  it" 

The  jdalntlff  also  testified.  In  substance, 
that  after  he  had  ceased  to  be  In  the  em- 
ploy of  the  plaintiff  In  error,  he  was  unable 
to  again  get  work  at  his  occupation  of  seo- 
tlon  foreman,  and  was  compelled  to  take  up 
the  work  of  coal  mining.  At  the  close  ot 
the  trial,  plaintiff  In  error  requested  an  In- 
struction In  these  words: 

"(0)  Reauested  by  defendant  Ton  are  in- 
structed that  before  a  recovery  can  be  bad  on 
the  third  cause  of  action  as  stated  in  plaintilTB 
petition  as  amended,  he  must  show  a  demand  on 
the  superintendent  or  some  managing  officer,  for 
said  service  letter,  furnishing  a  sheet  of  paper 
without  water  mark,  or  waiving  such  right  to 
furnish  such  paper,  and  a  failure  to  furnish  suiA 
service  letter  within  a  reasonable  time  tlier^ 
after,  and  pecuniary  damages  resulting  to  him 
from  sucli  failure" 

— which  was  refused,  and,  in  lieu  tbereot, 
the  court  gave  In8tructI<Hi  No.  10,  as  follows: 
*'(10)  If  you  find  from  a  preponderance  of  the 
evidence  in  tiiis  case  that  upon  leaving  the  em- 
ployment of  the  defendant  company  the  plaintiff 
herein,  Tom  Hall,  went  to  the  otnce  of  defend- 
ant company  in  McAlester,  OkL,  and  demanded 
of  the  superintendent  or  manager  thereof,  or 
some  one  in  such  office  having  the  authority  to 
issue  such  letter  for  the  superintendent  or  man- 
ager, that  he  be  given  a  letter,  setting  forth 
the  nature  of  the  services  rendered  (235)  by  such 
employe  to  the  defendant  company  during  his 
employment  thereby  and  the  duration  thereof, 
and  truly  stating  the  occasion  for  which  such 
employ^  was  discharged  from  or  quit  such  serv- 
ice, and  that  such  superintendent  or  manager  of 
said  companv  at  the  offices  of  said  company  in 
the  city  of  McAlester,  or  one  of  his  subordinates 
having  such  authority  willfully  failed,  refused, 
and  neglected  to  give  the  plaintiff  such  letter, 
your  verdict  should  be  for  the  plaintiff,  and  you 
should  assess  his  damages  in  such  an  amount  as 
you  find,  fronrthe  evidence,  will  compensate  him 
for  all  detriment  proximately  caused  him  by  such 
refusal,  whether  it  could  have  been  anticipated 
or  not  however,  in  excess  of  the  sum  of  $1,000, 
the  amount  sued  for." 

[1]  The  statute  providing  for  the  IssnaDce 
of  a  service  letter  to  employes  is  found  in 
section  3769,  Rev.  Laws  1910,  as  follows: 

"Whenever  any  employ^  of  any  public  service 
corporation  or  of  a  contractor,  who  works  for 
such  corporation,  doing  business  in  this  state, 
shall  be  discharged  or  voluntarily  quits  the  serv- 
ice of  such  employer,  it  shall  be  the  du^  of  the 
superintendent  or  manager,  or  eonttmator,  upon 
request  of  such  employi,  to  issue  to  such  em- 
ploy6  a  letter  setting  forth  the  nature  of  the 
service  rendered  by  such  employ^,  to  such  corpo- 
ration or  contractor  and  the  duration  therecrf, 
and  truly  stating  the  cause  for  which  such  em- 
ployd  was  discharged  from  ot  quit  such  service; 
and,  if  any  such  superintendent  manager  or  con- 
tractor shall  fail  or  refuse  to  issue  such  letter 
to  such  eoployi,  when  so  requested,  or  shall 
willf uUy  or  ne^gently  refuse  «r  faU  to  state  the 
facts  coresctly,  snob  snpaiiatendeBt,  aunager  or 
contractor  shsll  be  deemed  guillr  of  a  misde- 
meanor and  open  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred 
dollars  and  not  more  than  five  hundred  dollars, 
and  by  imprisonment  in  dte  county  jail  for  a 
period  of  not  less  than  one  month  and  not  ex- 
ceeding one  year:  Provided,  that  such  letter 
shall  be  written,  in  its  entirety,  upon  a  plain 
sheet  of  white  paper  to  be  selected  by  such  em- 
ploy6.  No  printed  blank  shall  be  used,  and  if 
such  letter  be  written  upon  a  typewriter,  it  shall 
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be  signed  witli  pen  and  black  Ink  and  immedi- 
ately bcmeatfa  such  signature  shall  be  affixed  the 
official  stamp,  ^r  seal,  of  said  superintendent, 
manager  or  other  officer  of  such  corporation  or 
contmctor,  in  an  upright  position.  There  shall 
be  no  figures,  words  or  letters  nsed,  upon  such 
piece  of  paper,  except  such  as  are  plainly  essen- 
tial, either  in  the  date  line,  address,  the  body  of 
the  letter  or  the  signature  and  seal  or  stamp 
thereafter,  and  no  such  letter  shall  have  any 
picture,  imprint,  character,  design,  device,  im- 
pression or  mark,  either  in  the  body  thereof  or 
upon  the  face  or  back  thereof,  and  any  person  of 
whom  such  letter  Is  required  who  fails  to  com- 
ply with  the  foregoing  requirements  shall  be 
fiaole  to  the  penalties  above  prescribed." 

The  brief  of  plaintiff  In  error  la  directed 
mainly  to  the  question  of  tbe  constitution- 
ality of  aecUon  3769,  It  being  insisted  that 
this  section  is  in  Qontraventlon  of  the  Four- 
teenth Amendment  to  tbe  federal  Constitu- 
tion, and  also  in  contraveution  of  section  22, 
art.  2,  Constitution  of  this  state.  On  prin- 
ciple, the  argument  against  the  constitution- 
ality of  this  act  does  not  appeal  to  us,  but, 
as  we  view  the  record,  a  decision  of  this 
cause  will  not  require  a  determination  of 
that  question. 

[2]  TOe  testimony  of  the  plaintiff,  above 
quoted,  is  the  only  testimony  in  any  manner 
touching  upon  a  request  for  a  service  letter. 
Tile  act  requiring  the  Issuance  of  such  serv- 
ice letter,  it  will  be  observed,  designates  the 
particular  o£Scer  by  whom  it  shall  be  Issued, 
and  spedfles  that  it  shall  be  Issued  upon  the 
request  of  the  employe  entitled  thereto.  The 
allegation  of  the  petition  as  to  the  request 
is  tbat  a  request  was  made  upon  some  person 
in  tbe  office  of  the  defendant,  at  McAlester, 
OkL,  whose  name  la  to  tlie  plalhtiff  un- 
known. The  testimony  of  plaintiff  below  is 
tbat  be  demanded  a  service  letter  of  the  rail- 
road company.  There  is  no  evidence  as  to  the 
form  of  the  request  made  nor  the  person  upon 
wbom  it  was  made,  nor  the  capacity,  if  any, 
in  which  such  person  was  employed,  and  no 
evidence  that  such  request  was  ever  brought 
to  tbe  knowledge  of  the  superintendent  or 
manager  or  person  authorized  by  the  statute 
to  Issue  such  service  letter.  Under  the  evi- 
dence bere  relied  upon  the  request  might  have 
been  made  upon  any  subordinate  employe,  an 
office  boy,  or  janitor,  and  tbe  fact  tbat  such 
request  bad  been  made  never  have  been 
brougbt  to  tbe  knowledge  of  the  person  au- 
tborized  t6  issue  a  service  letter.  It  is 
true-  that  the  court,  in  instruction  Na  10,  in- 
stmcted  the  Jnry  tbat  they  must  find  tbat 
tbe  request  was  made  upon  tbe  superintend- 
ent, manager,  or  some  one  in  such  office,  hav- 
ing atitborlty  to  issue  such  letter  for  tbe  su- 
perintendent or  manager,  but  there  is  no 
evidence  whatever  upon  which  the  Jnry 
could  have  made  such  finding. 

Tbls  statute  is  highly  penal  in  its  charac- 
ter, and,  in  order  to  fix  a  liability,  should  be 
strictly  compiled  with  by  tbe  person  seek- 
ing its  beneflts.  The  duty  laid  upon  tbe  su- 
perintendent, manager, '  or  contractor  is  not 


to  issue  the  service  letter,  bnt  to  issue  tbe 
service  letter  upon  the  request  of  tbe  em- 
ploye. Unless  requested,  the  duty  to  Issue 
such  service  letter  does  not  arise,  and,  since 
before  such  duty  is  incumbent  upon  tbe  su- 
perintendent, manager,  or  contractor  a  re- 
quest must  be  made,  then,  obviously,  such  re- 
quest must  be  made  upon  the  person  or  offi- 
cer upon  whom  tbe  duty  devolves.  The  man- 
ner In  which  the  request  should  be  made  not 
being  specified  by  tbe  statute,  we  believe 
the  same  might  be  made  orally  or  in  writing, 
served  personally  or  by  mail.  As  the  peti- 
tion alleges  no  request  as  contemplated  by 
the  law,  and  as  the  proof  shows  none  such 
to  have  been  made,  such  aUi^gation  and  proof 
are  insufficient  to  meet  the  requlremoits  of 
tbe  law. 

Tbe  cause  is  reversed,  vrltb  InstructliMis 
to  the  lower  court  to  proceed  in  accordance 
with  this  opinion. 

PER  CURIAM.     Adopted  In  whole. 


GOLTBR  et  al.  v.  MARTIN  et  at    (No.  7212.) 

(Supreme  Court  of  Oklahoma.     July  26,  1916. 

Rehearing  Denied  Sept  8,  1916.) 

(Syllabus  hy  tlie  Court.) 

Affeai.  and  EIbbob  ®=»564(4:)— Rkcobd— Gasb- 

Madb— Tuuc  or  Filing. 
Where  a  case-made  shows  it  was  not  made 
and  served  within  the  time  provided  by  law,  and 
further  falls  to  affirmatively  show  that  the  order 
extending  tlie  time  witMn  which  to  make  and 
serve  same  was  entered  on  the  journals  of  the 
court  J>ursnBnt  to  section  5S17  or  section  5324, 
Rev.  Laws  1910,  this  dourt  is  without  juriadic- 
tioD,  and  smh  appeal  should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (f  2504-2M6;  Dec.  Dig.  <3s> 
664(4).] 

Commissioners'  Opinion,  Division  No.  1. 
Brror  from  Superior  Court,  Muskogee  Coun- 
ty;  H.  C.  Tbnrman,  Judge. 

Action  by  R.  T.  Colter  and  others  against 
T.  H.  Martin  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiffs  bring  er^ 
ror.    Dismissed. 

Stewart  &  Stewart,  of  Muskogee,  for  plain- 
tiffs in  error.  Charles  P.  Gotwals  and  David 
A.  Kline,  both  of  Muskogee,  for  defendants 
In  error. 

DAT,  O.  Defendants  In  error  filed  their 
supplemental  motion  to  dismiss  appeal  in 
this  cause  on  May  24, 1916,  service  of  which 
was  duly  acknowledged  by  attorneys  for 
plaibtlffs  In  error.  It  at>pearB  that  no  re- 
sponse has  been  filed  to  this  motion. 

Tbe  ground  set  out  in  tbe  motion  is:  That 
the  case-made  falls  to  show  the  same  was 
signed,  Settled,  and  served  within  the  time 
provided  by  law  or  within  any  valid  and 
lawful  extension  thereof. 

The  case-made  discloses  tbat  tbe  order  ex- 
tending the  time  in  'Which  to  make,  serve. 
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and  settle  same  was  made  on  the  6th  day  of 
February,  1916,  and  that  said  case-made  was 
finally  settled  on  the  8d  day  of  March  of  the 
same  year. 

The  case-made  falls  to  afi^rmatlrely  show 
that  the  order  extending;  the  time  within 
which  to  make  and  serve  said  appeal  was  en- 
tered in  the  Journals  of  the  court  pursuant 
to  section  5317  or  section  5324,  R.  L.  1010. 

This  court  Is  therefore  without  Jurisdic- 
tion of  this  appeaL  Midland  Savings  &  Loan 
Co.  V.  MUler,  165  Pac.  864. 

It  therefore  follows  that  the  motirai  to 
dismiss   should   be  sustained. 

PER  CURIAM.     Adopted  In  wb(d& 


CHAMPION  et   ux.   v.    OKLAHOMA  CITT 

LAND  &  DEVELOPMENT  CO.* 

(No.  6906.) 

(Supreme  Court  of  Oklahoma.    July  2S,  1916. 
Rehearing  Denied  Sept  12,  1916.) 

(ByOabui  Iv  the  Court.) 

1.  Affeai.  awd  Ebbob  «=»773(5)  —  Bbixfb  — 

NSCESSITir 

Where  plaintiff  in  error  flies  lAa  brief  in 

accordance  with  the  rule*  of  this  court,  and  de- 
fendant files  DO  brief  within  the  time  allowed, 
thlB  court  is  not  required  to  search  the  record 
to  sustain  the  judgment  of  the  trial  court,  but, 
if  the  plaintitTs  brief  appears  to  fairly  sustain 
his  assignments  of  error,  may  reverse  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3104,  3110;  Dec.  Dig.  «=» 
773(6).] 

2.  3vBOVKVt  iS=»2Sl(l)— Pleadings— IssuKB. 
Hie  rendition  of  a  Jilidgment  which  ia  entire- 
ly ontside  of  the  Issues  as  made  by  the  pleadings 
constitutes  reversible  error, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  437;  Dec.  Dig.  «S=»261(1).] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Oklahoma  Coun- 
ty;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  T.  F.  Champion  and  wife  against 
the  Oklahoma  City  Land  &  Development 
Company.  There  was  a  Judgment  in  part 
for  plaintiffs  and  in  part  for  defendant, 
from  which  Judgment  the  plaintiffs  appeal. 
Reversed    and   remanded,    with    directions. 

See,  also,  166  Pac.  342. 

Ledbetter,  Stuart  &  BeU,  of  Oklahoma  City, 
for  plaintiffs  in  error. 

BURFORD,  C.  This  was  an  actloa  Institut- 
ed la  the  district  court  of  Oklahoma  county  by 
T.  F.  Champion  and  wUe  to  cancel  certain 
contracts  for  deeds,  entered  into  between  the 
plaintiff  and  one  H.  S.  Hurst  During  the 
course  of  the  trial  all  of  the  defendants,  ex- 
cept the  Oklahoma  City  Land  &  Develop- 
ment Company  were  discharged  for  various 
reasons,  and  the  cause  proceeded  between 
the  plaintiffs  and  said  company.  The  peti- 
tion alleged  that  plaintiffs  had  entered  into 
certain  option  C(mtracts  with  the  defendant 


Hurst  which  afterwards  became  by  assign- 
ment the  property  of  the  d^endant  company. 
The  essence  of  these  contracts  was  that  the 
plaintiffs  were  to  convey  certain  land  to  the 
company,  provided  the  defendant  constmct- 
ed,  operated,  and  maintained  a  standard 
electric  railway  to  the  lands  in  suit  It  waa 
alleged  that  the  defendant  had  failed  to  con- 
struct, maintain,  and  operate  said  railroad, 
but  that  the  option  contracts  had  been  re- 
corded and  constituted  a  cloud  upon  the  ti- 
tle of  the  plaintiffs,  and  that  their  land  had 
been  damaged  In  the  sum  of  $5,000.  The 
prayer  was  for  cancellation  of  the  contracts, 
removal  of  the  cloud  upon  their  title,  and  for 
the  recovery  of  damages  sustained.  The  de- 
fendant answered,  alleging  a  complete  com- 
pliance upon  its  part  with  the  terms  of  the 
contract,  and  that  It  was  entitled  to  a  convey- 
ance of  the  land,  but  that  the  plaintiffs  had 
failed  and  refused  to  convey  the  same  at  the 
proper  time,  and  that  thereby  the  land  bad 
decreased  In  value  in  the  sum  of  $17,500. 
The  prayer  was  for  a  specific  performance  of 
the  contract  and  a  conveyance  of  the  land, 
and  for  a  recovery  of  the  damages  sustained 
by  falling  to  convey  the  land  at  the  proper 
time.  A  reply  In  the  form  of  a  general  de- 
nial was  fliled,  and  upon  these  pleadings  the 
cause  was  tried.  The  court  rendered  a  Judg- 
ment In  whldk  the  option  contracts  were  can- 
celel,  and  the  doud  removed  from  plaintiff's 
title,  upon  the  condltlcHi  that  the  sum  of 
$1,000  be  paid  to  the  defendant,  and  said  sum 
was  made  a  lien*  upon  the  land  in  question. 

[1]  The  plaintiff  has  filed  his  brief  In  oc- 
cordance  with  the  rules  of  this  court.  In 
which  It  fairly  appears  that  the  portion  of 
the  Judgment  rendered,  which  gave  to  defend- 
ant a  recovery  In  the  sum  of  $1,000,  and  made 
the  same  a  lien  upon  the  land,  was  without 
the  issues.  The  defendant  has  filed  no  brief. 
Under  order  of  this  court  It  was  given  20 
days  after  the  decision  on  the  motion  to  dis- 
miss, heretofore  pending  in  this  cause^  In 
which  to  brief  the  causa  That  motion  was 
decided  on  the  21st  day  of  March,  1916,  and 
the  defendant  has  to  this  date  fUled  to  file 
any  brief.  Under  such  circumstances  we  are 
not  re^dlred  to  search  the  record  for  some 
reason  to  sustain  the  Judgment  of  the  trial 
court 

[2]  It  fairly  appears  from  the  brief  of  the 
plaintiff  In  error  that  the  plaintiff  was  ea- 
titled  either  to  a  cancellation  of  the  deeds 
and  a  recovery  of  damages  to  his  property. 
If  any  bad  been  suffered,  or  that  be  was  not 
entitled  to  any  relief  whatever,  and  that  the 
defendant  was  entitled  to  a  specific  per- 
formance of  the  option  cmitract,  Incladlng  a 
conveyance  of  the  lands,  and  to  recover  its 
damages.  If  any,  or  It  was  not  oitltled  to 
any  relief  whatever.  The  respective  rls^ts 
of  the  plaintiff  and  defendant  depended  npoa 
whether  or  not  there  bad  been  a  compUanoe 
with  the  terms  of  the  option  contract   Upon 
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what  theory  the  trial  court  canoelel  the  op- 
tion contract,  and  jet  rendered  a  Jadgment 
for  the  defendant  for  $1,000,  and  made  snch 
Jndgment  a  lien  upon  the  land,  does  not  ap- 
pear. It  Is  to  he  noted  that  the  defendabt 
did  not  Beck  a  recovery  of  the  value  of  the 
land  in  cmitroversy,  as  damages  for  the 
breach  of  the  contract,  but  sought  spedfle 
performance  thereof,  and  damages  for  foilure 
to  carry  out  said  contract  at  the  proper  time. 
If  the  defendant  was  not  entitled  to  speciflc 
performanoQ  at  all,  It  is  Indeed  difficult  to 
understand  how  it  could  be  entitled  to  damag- 
es for  failure  to  perform  In  time.  The  mon- 
ey Judgment  must  therefore  he  entirely  incon- 
sistent with  the  Judgment  that  the  option 
c<Kitracts  be  canceled,  or  else  it  was  ren- 
dered for  some  reason  entirely  without  the 
issue. 

It  is  therefore  ordered  that  the  cause  be 
reversed  and  remanded  to  the  trial  court, 
with  directions  to  grant  a  new  trial,  and  take 
such  further  proceedings  as  may  be  proper 
and  not  Inconsistent  with  this  opinion. 

PER  CURIAM.    Adopted  in  whol& 


LTJSK  et  aL  V.  PUGH.    (Xo.  7290.) 

(Supreme  Court  of  Oklahoma.    June  18,  1816. 

Rehearing  Denied  Sept  8,  1916.) 

(ByUahu*  I9  the  Oourt.) 

1.  Raiuboads  €=»337(1)— Cbossing  Accimnts 
— iKJtjaT. 

In  order  to  give  a  right  ef  action  to  an  indi- 
vidual for  the  violation  of  an  ordinance  of  a 
city  requiring  a  railroad  company  to  constantly 
keep  a  flagman  at  a  street  crossing,  a  causal  con- 
nection between  the  failure  of  the  company  to 
comply  with  such  ordinance  and  the  injury  re- 
cdved  must  be  shown. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  it  1090,  1093;  Dec  Dig.  «S=>337(1).] 

2.  RAii.BOADa  «s>905(l)— Cbobsino  Accidents 
—Noises. 

The  railroad  company  has  the  right  to  make 
all  usual  noises  Incident  to  the  moving  of  Its 
cars,  and  a  person,  in  a  bug^,  at  a  public  cross- 
ing, whose  horse  becomes  frightened  at  the  noise 
of  the  movement  of  the  cars,  runs  away,  and 
snch  person  is  injured,  has  no  cause  of  action 
against  the  railway  company,  unless  the  acts  of 
its  servants  who  caused  the  noise  which  frighten- 
ed the  animal  were  unnecessarily  made,  under 
snch  circumstances  as  to  constitute  lack  of  ordi- 
nary care,  or  such  noise  was  recklessly  or  wan- 
tonly made,  or  done  to  frighten  the  horse,  and 
done  in  the  discharge  ot  such  servants'  business 
for  the  company. 

[Kd.  Mote.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  968;  Dec.  Dig.  <8=>306(1).] 

8.  RAiLBOAns  «ss3S48<l)  —  CsosoiHO  Aooi- 

DENTS— EVIDEWCB—JiniT  QUESTION. 

The  evidence  in  this  case  carefully  examined, 
and  found  not  sufficient  to  sustain  the  verdict 
rendered. 

[Ed.  Note.— IVnr  other  cases,  see  Railroads, 
Cent  Dig.  H  U38,  1140,  1141;  Dec  Dig.  «=a 
848(1).] 

(AdiitUmal  BvOabiu  ty  Sdiiorial  Btaff.) 

4.  Nbouobucb  «Ba5S— "Pboximatk  Cattsb." 

The  "proximate  cause"  of  an  event  must  be 
nnderstood  to  be  that  which,  in  the  natural  and 


continuous  seqntace,  unbroken  by  any  independ- 
ent cause,  produces  that  event,  and  without 
which  that  event  would  not  have  occurred. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  71;   Dec.  Dig.  «=s>68. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Action  by  George  Pugh  against  James  W. 
Lusk^  and  others,  receivers  of  the  St.  Louis 
&  San  Francisco  Railroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
bring  error.     Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klienschmidt  and  J.  H.  Grant;  both  of  Okla- 
homa City,  for  plaintiffs  in  error.  Charles 
Mitachrlch  and  J.  A.  Lenertz,  both  of  Lawton, 
for  defendant  In  error. 

•  COLLIER,  O.  This  Is  an  action  brought 
by  the  defendant  in  error  against  the  plain- 
tiffs In  error  to  recover  for  personal  injuries 
sustained  by  the  plaintiff  at  a  crossing  In 
the  city  of  Lawton,  Okl.  Hereinafter  the 
parties  will  be  designated  as  they  were  In 
the  trial  court 

The  negligence  averred  In  the  petition  is 
that  said  defendants  negligently  and  careless- 
ly ran  one  of  the  locomotives  used  by  them 
in  operating  said  railroad  at  a  high  rate  of 
speed  into  and  against  a  string  of  cars  on 
the  left-hand  side  of  plaintiff  and  t>n  the  west 
side  of  said  highway,  and  with  a  great 
amount  of  noise,  kicked,  pushed,  and  bumped 
said  cars  up  to,  and  upon,  and  across  said 
highway  at  said  crossing  as  aforesaid,  and 
negligently  and  carelessly  omitted,  while  ap- 
proaching said  crossing,  to  give  any  signal 
by  ringing  a  beU  or  sounding  the  steam 
whistle,  or  otherwise;  that  said  defendants 
bad  a  flagman  at  said  crossing,  as  provided 
for  In  the  city  ordinance  as  above  set  out, 
but  said  flagman  was  not  at  his  post  of  duty, 
and  was  not  in  sight  of  plaintiff,  and  care- 
lessly flailed  to  give  plaintiff,  any  signal 
either  to  atop  or  proceed,  or  any  warning 
or  signal  of  the  approach  of  said  engine  or 
cars,  or  of  the  danger  of  the  horse  becoming 
frightened  that  might  be  occasioned  by  the 
sudden  bumping  together  of  said  engine  and 
cars  as.aforesald,  by  reason  whereof  plaintiff 
was  unaware  of  the  approach  of  said  loco- 
motive and  string  of  cars  as  aforesaid ;  that 
solely  by  reason  of  defendants'  said  negli- 
gence and  the  negligence  of  said  flagman  In 
being  absent  from  his  post  of  duty  and  in 
foiling  to  sigiuU  to  plaintiff  approaching  dan- 
ger, and  in  failing  to  signal  him  to  stop,  and 
by  not  remaining  constantly  on  duty  as  re- 
quired by  the  ordinance  of  the  city  of  Law- 
ton,  as  above  set  out,  and  without  any  fault 
or  negligence  on  the  part  of  the  plaintiff, 
said  violent  and  sudden  kicking  and  bump- 
ing of  the  cars  and  locomotive  as  aforesaid 
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frightened  and  scared  the  plaintUFe  horse. 
In  short,  the  allegations  of  negligence  con- 
slated  of  the  absence  of  the  flagman  from 
his  i)ost  of  duty  and  the  noise  Incident  to 
the  switching  of  said  cars. 

The  material  evidence  In  the  ease  shows 
that  the  tracks  of  the  St  Lonls  &  San  Fran- 
cisco Bailway  Company  run  practically  east 
and  west  through  the  city  of  Lawton,  and 
intersect  Sixth  street  at  right  angles.  In 
addition  to  the  main  track  there  are  three  ad- 
ditional tracks  that  Intersect  Sixth  street, 
paralleling  the  main  line  and  south  of  the 
main  line.  On  the  west  side  .of  the  street 
there  Is  no  sidewalk,  and  It  was  usual  and 
customary  for  cars  to  be  stored  on  the  side 
tracks  up  to  the  sidewalk  line,  and  sometimes 
beyond  that  line.  The  main  traveled  portion 
of  Sixth  street  at  the  crossing  is  about  40 
feet  wide.  The  defendants  maintain  gates 
and  a  watchman  at  this  crossing. 

On  the  date  plaintiff  was  injured,  he  ap^ 
proached  the  crossing  from  the  south,  riding 
In  a  buggy  drawn  by  one  horse.  A  train 
crew  was  making  up  a  freight  train  on  the 
main  line,  and  had  placed  one  car  east  of 
Sixth  street,  with  the  west  end  of  the  car 
extending  out  across  the  sidewalk  but  not 
extending  Into  any  part  of  the  traveled  por- 
tion of  Sixth  street  Two  other  cars  were 
standing  west  of  the  traveled  portion  of 
Sixth  street,  on  the  main  line,  with  the  east 
end  of  the  cars  about  on  a  line  with  the 
sidewalk,  if  the  same  had  extended  across 
the  railroad  tracks.  Another  two  cars  were 
kicked  down  and  coupled  onto  the  two  sta- 
tionary cars  ^est  of  Sixth  street.  Just  b^ 
fore  this  coupling  was  made,  plaintiff  bad 
reached  a  point  16  or  20  feet  south  of  the 
south  tracts,  and  had  stopped  his  horse  for 
the  purpose  of  looking  and  listening  tor  ap- 
proaching trains.  Just  before  the  coupling 
of  the  last  car  was  made,  plaintiff  started 
forward  toward  the  tracks,  and  as  the  cars 
were  coupled  together,  his  horse  became 
frightened  at  the  noise  and  stopped  suddenly, 
throwing  plaintiff  and  his  wife  and  child  on- 
to the  dashboard,  and  throwing  his  wife  out 
of  the  buggy.  The  horse  then  turned  to  the 
right,  circled  around  and  ran  back  down 
Sixth  street  In  the  direction  from  which 
they  had  come.  Aa  the  buggy  was  being 
turned,  plaintiff  was  thrown  out,  and  sustain- 
ed the  injuries  described  in  the  petition. 

The  evidence  further  shows  that  by  an 
ordinance  of  the  dty  of  Lawton  Oie  railroad 
company  was  required  to  at  all  times  keep 
a  flagman  at  said  crossing.  Just  before  and 
at  the  time  said  accident  occurred,  said  flag- 
man at  the  said  Sixth  street  crossing  was 
in  the  shelter  house,  which  was  located  along 
defendants'  north  track  and  Just  east  of  the 
sidewalk  on  the  east  side  of  said  crossing. 

There  was  also  evidence  tending  to  support 
the  averments  of  the  petition  as  to  the  Inju- 
ries sustained  by  the  plaintiff.  The  evidence 
Is  in  conflict  as  to  the  volume  and  character  of 


noise  made  by  the  defendant  In  oonplliis  op 
said  cars. 

Upon  the  oonduaion  of  plalntHTg  testi- 
mony, defendants  demnrred  to  the  evidence 
of  plaintiff,  whidi  demoirer  waa  overmled 
and  duly  excepted  to. 

Among  other  Instructions,  the  court  gave 
the  following  instruction  No.  6: 

"And  you  are  inatmcted,  gentlemen  of  tiia 
jury,  that  it  is  the  duty  of  a  railroad  company 
to  observe  such  provisions  of  the  city  ordinanoee 
providing  for  tne  presence  of  flagmen  at  its 
railroad  crossings,  and  it  is  the  da^  of  audi 
flagmen  to  advise  traveler!  approatminc  each 
crossing  of  trains  about  to  crass  such  railroad 
crossing,  or  to  advise  travelers  of  any  other 
such  movement  of  trains  which  might  reasonably 
and  ordinarily  be  expected  to  frighten  horses  of 
travelers,  and  of  conditions  occasioned  by  the 
movement  and  direction  of  trains  wliich  reason- 
ably and  -ordinarily  would  be  expected  to  fright- 
en the  horses  of  such  travelers,  and  a  failnre 
to  do  so  would  constitute  an  act  of  negUcence 
for  which  said  railway  company  would  be  Uable, 
if  injury  resnlted  therefrom." 

The  case  was  tried  to  a  Jary,  and  resulted 
In  a  verdict  for  the  plaintiff  in  the  sum  of 
11,350.  Timely  motion  waa  made  tor  a  new 
trial,  which  was  overmled,  duly  excepted  to, 
and  Judgment  rendered  in  accord  with  the 
verdict.  To  reverse  said  Judgment  the  de- 
fendants bring  error. 

[1]  The  negligence  complained  of  is  a  fail- 
ure of  the  flagman  to  be  In  his  place,  and 
thereby  violating  the  ordinance  of  said  dty, 
requiring  the  flagman  to  be  constantly  on 
duty  at  said  crossing,  and  the  noise  made 
by  the  coupling  of  said  cars.  In  order  to 
give  a  right  of  action  for  the  violation  of 
an  ordinance  of  a  city,  causal  connection 
must  be  proved  between  the  Injuries  recdv- 
ed  by  the  plaintiff  and  the  act  of  the  de- 
fendant in  violating  the  ordinance.  Wilson 
v.  Louisville  &  N.  B.  Co.,  146  Ala.  285,  40 
South.  941,  8  L.  R.  A.  (N.  S.)  988. 

"This  question  has  arisen  with  great  frequency 
in  Indiana,  where  it  is  generally  held,  in  ac- 
cordance with  Wilson  v.  Louisville  &  N.  B.  OA, 
that  it  is  necessary  to  show  the  causal  connec- 
tion between  the  violation  of  the  ordinanoe  and 
the  injury.  Thus,  in  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Gonoyer,  149  Ind.  524,  48  N.  E.  355,  49 
N.  B.  462,  it  was  held  that  a  complaint  must 
show  that  the  failure  to  comply  with  the  statu- 
tory requirements  in  running  its  train  was  the 
proximate  cause  of  plaintiff's  injury,  in  order  to 
permit  the  latter  to  recover,  and  that  the  mere 
allegation  that  such  violation  was  the  proximate 
cause  was  not  sufficient  And  to  the  same  ef- 
fect was  the  decision  in  Lake  Erie  &  W.  R.  Co. 
V.  Mlkesell,  23  Ind.  Add.  305,  65  N.  £3.  488." 
Note,  8  L.  R.  A.  (N.  S.)  988. 

[4]  The  proximate  cause  of  an  event  most 
be  understood  to  be  that  which.  In  the  nat- 
ural and  continuous  sequence,  unbroken  by 
any  lndex)endent  cause,  produces  that  event, 
and  without  which  that  event  would  not  have 
occurred.  Shetman  and  Bedfield  <hi  Negli- 
gence, {  25;  Western  R.  Co.  v.  Mutdi,  9T 
AU.  194,  11  South.  894,  21  L.  R.  A.  816,  38 
Am.  St  Rep.  1T9;  Louisville  &  N.  R.  Co.  v. 
Quick,  125  Ala.  553,  28  South.  14;  Stanton 
V.  Louisville  &  M.  B.  Co.,  91  Ala.  882,  8  South. 
798. 
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In  St  L.  t  S.  F.  B.  Co.  V.  Lee,  87  Okl.  B«, 
132  Pac.  1072,  46  L.  R.  A  (N.  S.)  867,  It  la 
said: 

"In  every  case  InTolving  actionable  negligence 
there  muat  bave  been  a  doty  on  the  party  of  de- 
fendant, a  failure  to  perform  that  duty,  and  an 
injury  or  damage  resulting  by  reason  of  such 
failure." 

In  St.  L.  &  S.  F.  R.  Co.  v.  Darnell,  42  Okl. 
3&1, 141  Pac.  785,  it  is  held: 

"  *  *  •  Although  the  defendant  may  be 
guilty  of  negligence,  yet  to  make  it  liable  to  a 
person  for  Injuries  received.  It  must  be  farther 
shown  that  the  negligence  had  a  causal  connec- 
tioa  with  the  injury;  that  is,  that  it  was  the 
proximate  cause  of  the  injury. ' 

In  St  I*  &  S.  F.  B.  Oo.  r.  Hess,  84  OkL 
615,  126  Pac.  760,  Jndge  Brewer  says: 

"It  is  a  well-established  rule  that  in  a  suit  for 
damages  for  peronal  injuries,  although  the  de- 
fendant may  be  shown  to  have  been  negligent  in 
some  manner,  yet,  unless  the  negligence  so  shown 
was  the  proximate  cause  of  the  injury  complain- 
ed of,  no  recovery  can  be  had  on  account  of  such 
negligence." 

[2,  S]  It  ia  very  dear  from  the  evidence  in 
ttds  case  that  the  frightening  of  the  horse, 
whose  action  resulted  in  the  injury  received, 
was  by  reason  of  the  noise  made  by  the  cou- 
pling of  the  cars,  and  that  the  failure  of  the 
flagnmii  to  be  at  his  post  of  duty  was  not 
negligence  which  in  any  wise  contributed 
to  bringiog  about  the  injuries  complained  of. 
Under  said  iustmction  No.  6,  hereinbefore 
set  out  the  Jury  was  authorized  tu  (Ind  for 
the  plaintiff  by  rsason  alone  of  the  absence 
of  said  flagman  from  his  post  of  duty,  an  in- 
struction unauthorised  in  the  instant  case, 
and  consequently  reversible  error.  It  there- 
fore follows  that  the  only  possible  act  of  neg- 
ligence on  the  part  of  the  defendant  which 
would  entitle  the  plaintiff  to  recover  was  the 
aoiae  made  by  the  coupling  of  said  cars,  pro- 
vided the  maldng  of  such'  noise  can  legally 
be  determined  to  be  actionable  negligence. 

The  authorities  are  in  conflict  as  to  wheth- 
er the  making  of  nnnecessary  noises  in  the 
operation  of  a  railroad  train  or  cars,  which 
frightens  and  causes  a  horse  to  run  away, 
and  thereby  Inflicts  injuries  upon  a  person, 
is  actionable  negligence,  but  the  weight  of 
authority  is  that  suoh  noise  must  not  only 
be  onnecessaiy,  but  be  made  under  such'  cir- 
cnmstances  as  to  constitute  lack  of  ordinary 
care.  Omaha  &  R.  Valley  R.  Co.  v.  Brady, 
39  Neb.  27,  57  N.  W.  767 ;  Southern  By.  Oow 
V.  Pool,  108  Oa.  809,  84  S.  E.  141;  WeUer 
V.  Lehigh  VaUey  Ry.  Co.,  225  Pa.  110,  Ti 
AtL  1024.  24  L.  R.  A.  (N.  S.)  1202,  133  Am. 
St  Bep.  861;  Effinger  v.  Ft  Wayne  Trac- 
Uon  Co.,  176  Ind.  176,  93  N.  E.  856,  33  L. 
B.  A.   (N.  S.)  123. 

If  the  noise  made  by  the  operation  of  the 
railroad  company  in  handling  its  cars  or 
train,  which  causes  a  horse  to  become  fright- 
ened and  run  away,  and  thereby  inflict  in- 
juries upon  one,  is  the  act  of  the  company's 
servants  reckl^sly  or  wantonly  done,  or 
done  for  the  purpose  of  frightening  the  hwse, 


and  done  In  the  discharge  of  such  servants' 
business  for  the  company,  sncb  acts  of  the 
servants  constitute  actionable  negligence. 

"The  right  of  a  railroad  company  to  operate 
its  road,  indudee  the  right  to  make  all  the  noises 
inddent  to  the  movement  and  working  of  its 
engines,  as  the  escape  of  steam,  and  to  give  the 

S-oper  and  usual  admonitions  of  danger,  by 
owing  the  whistle,  rin^ng  the  bell,  etc.;  and 
a  person,  whose  horse,  m  a  buggy,  at  a  public 
crossing,  becoming  frightened  at  the  noises  or 
movements  of  the  train,  runs  away  and  is  injur- 
ed, has  no  cause  of  action  against  the  railroad 
company,  unless  the  acts  of  its  servants,  whidi 
causied  the  fright  of  the  animal,  were  wanton 
and  malicious,  and  were  done  in  the  discharge  of 
their  business  for  the  company."  Stanton  v. 
Louisville  ft  N.  B.  Co.,  91  Ala.  882,  8  Soadi. 
798,  and  anthorities  dted. 

In  the  Instant  case  the  damage  resulted 
from  the  fright  of  the  horse,  and  the  fright 
of  the  horse  was  caused  by  the  noise  of 
handling  the  cars  in  switching.  The  rail- 
road company  had  the  right  to  make  all  the 
nsnal  noises  incident  to  the  moving  of  Its 
cars,  and  it  was  therefore  incumbent  upon 
the  plaintiff,  to  entitle  him  to  recover,  to 
show  that  the  making  of  the  noise  complain- 
ed of  was  unnecessarily,  made  under  snch; 
drcnmstances  as  to  constitnte  lack  of  ordi- 
nary care,  or  was  recklessly  or  wantonly 
done,  or  done  with  the  Intention  of  fright- 
ening the  horse.  'Aere  is  no  evidence  of 
this  character  in  the  record. 

We  are  of  the  opinion  that  the  demurrer  to 
the  evidence  of  plaintiff  should  have  been 
sustained. 

Under  the  view  we  take  of  the  case  it  Is 
unnecessary  to  review  any  other*  of  the  er- 
rors assigned. 

Inasmnoh  as  the  plaintiff  may  possibly 
be  able  to  show  liability  under  the  views 
expressed  in  this  opinion,  this  canse  should 
tie  reversed  and  remanded. 


FEB  CUBIAM.    Adopted  In  whole. 


STAMM  V.  80UTHWBSTBBN  PBBSBY- 

TEBIAN  SANATOBIUM  et  aL 

(No.  1874.) 

(Supreme  Court  of  New  Mexico.    July  27, 19l6w 

Behearing  Denied  Sept  9,  1916.) 

(ByliabuB  by  the  Court.) 

EQtnrX  «S9>29  —  JUBISDIOTION  —  MumoiFAi. 
OOBPOBATIOKTS. 

A  chancery  court  cannot  pass  uj^n  the  right 
of  a  municipal  corporation  to  acquire  and  hold 
lands  outside  of  its  territorial  limits. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  8}  89-92 ;   Dec.  Dig.  «s>29.] 

Appeal  from  District  Court,  Bernalillo 
County;    Mechem,  Judge. 

Action  by  M.  P.  Stamm  against  the  South- 
western Presbyterian  Sanatorium,  a  corpora- 
tion, and  the  City  of  Albuquerque.  From  a 
judgment  dismissing  the  action,  plaintiff  ap- 
peals.   Affirmed. 
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The  plaintiff  In  the  dlstiict  court,  who 
la  appell8Jit  here,  Instltated  this  action  In  the 
district  court  of  Bernalillo  connty  against 
the  appellees,  seeking  a  mandatory  Injunc- 
tion against  the  Southwestern  Presbyterian 
Sanatorium,  to  restrain  It  from  continuing 
the  construction  of  a  certain  building  alleged 
to  be  in  the  course  of  erection  In  a  certain 
street  known  as  Mulberry  street.  In  the  dty 
of  Albuquerque,  and  requiring  the  said  sana- 
torium to  remove  the  building  as  an  obstruc- 
tion in  said  street,  and  further  seeking  to 
enjoin  the  city  of  Albuquerque  and  Its  oflB- 
cers  from  issuing  any  permit  or  license  to  the 
sanatorium  to  use  said  Mullierry  street  for 
private  purposes,  or  for  the  erection  of  any 
building  or  obstruction  thereon.  Hhe  facts 
upon  which  the  injunction  was  sought  are, 
briefly,  as  follows: 

The  plaintiff  alleges  that  he  is  the  owner 
of  certain  lots  fronting  on  said  Mulberry 
street,  all  of  said  lots  being  situate  in  the 
Terrace  addition  to  the  dty  of  Albuquerque ; 
that  said  Mulberry  street  had  been  by  the 
owners  of  said  addition  dedicated  as  a  public 
street;  that  at  the  time  of  the  purchase  by 
plaintiff  of  stUd  lots,  the  said  Mulberry  street 
was  open  for  public  use  and  travel;  that 
prior  to  August  21,  1901,  the  eastern  bounda- 
ry of  the  dty  of  Albuquerque  tn  this  vicini- 
ty was  the  east  line  of  Mulberry  street; 
that  the  sanatorium  bad  commenced  at  the 
time  the  complaint  was  filed,  and  was  then 
engaged  in,  the  construction  of  a  building 
upon  said  Mulberry  street  between  Qold 
and  Oentral  avenues,  which  building  extend- 
ed 48  feet  into  the  street,  by  reason  whereof 
the  public  was  prevented  from  using  said 
street  for  the  purpose  for  which  It  was  dedi- 
cated, and  the  construction  of  said  building 
constituted  a  nuisance;  that  plaintiff  had 
suffered  special  damages  by  reason  of  the 
obstruction  of  said  street ;  and  that  his  pr<^ 
erty  will  be  permanently  damaged  and  de- 
predated if  the  building  or  obstruction  is 
permitted  to  remain. 

The  Southwestern  Presbyterian  .  Sanatori- 
um answered  the  complaint,  admitting  that 
It  was  engaged  In  the  construction  of  the 
building  upon  what  had  formerly  been  Mul- 
berry street  between  Qold  and  Central  ave- 
nues, but  denying  that  the  same  was  an  ob- 
struction, or  that  the  public  is  prevented 
from  using  Mulberry  street  for  the  purpose 
for  which  it  is  dedicated,  and  further  deny- 
ing that  the  same  would  constitute  a  nui- 
sance, and  further  set  up  that  at  the  Junc- 
tion between  Mulberry  street  and  Central 
avenue  there  was  a  Jog  of  48  feet  in  said 
Mulberry  street,  so  that,  instead  of  crossing 
Central  avenue  on  a  straight  line,  said  Mul- 
berry street  <m  the  south  side  of  Central 
avenue  lay  48  feet  to  the  west  of  the  line  of 
said  street  on  the  north  side  of  said  Central 
avenue;  that  this  defendant  ovrned  the  lots 
lying  In  the  direct  line  of  Mulberry  street 
as  the  same  had  been  planned,  and  In  order 
to  straighten  said  Mulberry  street,  this  de- 


fendant offered  to  exchange  with  the  city  of 
Albuquerque  48  feet  of  the  lots  lying  Just 
east  of  Mulberry  street  for  48  feet  of  Mul- 
berry street,  as  platted,  which  exdiange  was 
duly  made,  the  defendant  entering  into  pos- 
session of  that  portion  of  Mulberry  street 
conveyed  to  it  by  the  dty  of  Albuquerque, 
and  subsequently  making  valuable  improve- 
ments thereon,  expending  a  large  snm  of 
money,  to  wit,  the  sum  of  $12,000,  In  the 
erection  of  a  brick  building  with  stone  foun- 
dations, which  cannot  be  removed  without 
tearing  the  same  down.  This  defendant 
further  alleged  by  its  answer  that  Mulberry 
street  bad  never  been  opened  and  worked  as 
a  street  south  of  Central  avenue,  but  existed 
only  on  paper  and  as  platted  as  one  of  the 
streets  of  Terrace  addition,  and  further  de- 
nied that  plaintiff  had  been  injured  or  dam- 
aged by  Its  action. 

The  cause  was  referred  to  a  referee  and 
considerable  testimony  was  taken,  upon 
which  the  court  made  certain  findings  of 
fact  and  conclusions  of  law,  which,  so  far  as 
we  need  to  consider  them,  supported  the  al- 
legations of  the  answer  of  the  Southwestern 
Presbyterian  Sanatorium. 

An  answer  was  alsb  filed  by  the  city  of 
Albnquerque,  which  admitted  the  dedication 
of  the  street  In  question  as  a  pubUc  street, 
and  set  up  that  the'  defendant  Is  an  incor- 
porated dty  under  the  laws  of  New  Mexico, 
and  vested  with  iiower  to  lay  out,  establiflh, 
open,  alter,  widen,  or  extend  its  streets,  and, 
finding  it  necessary  for  the  convenience  of 
the  dty  to  straighten  said  Mulberry  street 
at  the  point  in  question  for  that  purpose 
exchanged  with  Uie  Southwestern  Presby- 
terian Sanatorium  48  feet,  formerly  constl- 
tntlng  Mulberry  street,  for  48  feet  of  adjctn- 
Ing  property  owned  by  the  Southwestern 
Presbyterian  Sanatorium  lying  Just  east  of 
said  street.  The  answer  also  alleged  that 
the  said  street  had  never  been  opened  and 
worked  as  a  street  between  Gold  and  Central 
avenues,  and  could  not  be  traveled  as  a  pub- 
lic highway  until  the  same  had  been  leveled 
and  worked  as  such,  but  that  when  so 
straightened  by  the  said  dty  of  Albuquerque, 
and  leveled  and  worked  as  a  street  the  same 
will  be,  as  this  defendant  believes,  more  con- 
venient and  answer  all  pnrposea  of  the  pub- 
lic. This  flefendant  further  denied  that  plain- 
tiff had  been  injured  or  damaged  by  the  ae- 
tion  of  the  city. 

The  court  dismissed  the  case  upon  the 
ground  that  plaintiff  had  no  cause  of  action 
In  equity  against  the  defendants,  from  whldi 
decree  this  api>eal  was  prayed  and  granted. 

H.  0.  Miller,  of  El  Paso,  Tex.,  and  R  W. 
Dobson  and  Bodey  &  Rodey,  all  of  Albuquer- 
que, for  appellant.  McFle,  Edwards  &  Mc- 
Fie,  of  Santa  F6,  and  A.  B.  McMlUen,  of 
Albuquerque,  for  appellees. 

HANNA,  .T.  (after  stating  the  facts  an 
above).    There  are  numerous  assignments  of 
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«rror  predicated  upon  alleged  error  In  the 
trial  court  in  refusing  to  grant  a  temporary 
injunction,  a  mandatory  injunction,  and  in 
refusing  to  make  numerous  findings  of  fact 
and  conclusions  of  law,  which  were  tendered 
to  the  trial  court  and  by  It  refused. 

It  Is  <HiIy  necessary  to  determine  whether 
the  plaintiff  was  entitled  to  equitable  relief 
against  the  defendants,  the  trial  court  hold- 
ing against  the  right  to  such  relief.  Based 
upon  the  essential  facts  of  the  case,  it  would 
seem  to  be  clear  that  plaintiff  was  not  enti- 
tled to  the  relief  sought,  and  the  district 
court  was  not  in  error  in  denying  the  injunc- 
tion applied  for. 

Aside  from  the  question  of  damages  or 
injury  to  plaintiff,  concerning  .which  the  rec- 
ord Is  almost  sUent  and  which  seems  to  be 
based  only  upon  a  ctmduslon  of  the  plaintiff, 
it  would  seem  clear  that  plaintiff  could  not 
have  been  materially  damaged,  in  that  it  is 
undisputed  and  clearly  borne  oat  by  the  rec- 
ord that  this  street  had  nerer  been  opened 
in  point  of  fact,  but  had  existence  only  upon 
the  plat  of  the  Terrace  addition.  Neither  is 
there  any  contention  that  the  street  was  the 
only  means  of  ingress  and  egress  to  and  from 
the  property  of  plaintiff,  nor  does  it  appear 
that  the  plaintiff  would  be  irreparably  injur- 
ed, or  that  he  could  not  be  compensated  by 
a  money  Judgment,  but,  on  the  contrary,  by 
his  prayer  for  relief  he  asked  that  an  aOcount 
be  taken  in  order  that  his  damage  might  be 
ascertained. 

The  only  pleadings  in  the  record  are  the 
complaint  and  the  two  answers  of  the  do- 
fmdants,  which  answers  contain  certain  ma- 
terial allegations  which  are  undenied;  no 
reply  thereto  having  been  filed. 

The  facts  thus  established  are  as  follows: 
That  Albuquerque  is  an  incorporated  dty, 
possessed  of  the  power  to  lay  out,  establish, 
open,  alter,  widen,  and  extend  the  streets  of 
the  dty;  that  the  dty  council  fonnd  it  neces- 
saiT,  in  order  to  fadlltate  traffic,  to  straight- 
en said  Mulberry  street  from  Central  avenue 
to  Gold  avenne;  that  in  order  to  straighten 
said  street  It  exchanged,  by  proper  deeds 
with  the  defendant  sanatorium,  the  48  feet 
of  land  immediately  east  thereof,  which  said 
deeds  affecting  said  exchange  were  duly  ac- 
cepted by  the  respective  parties  thereto;  that 
said  exchange  of  lots  was  made  In,  good  faith ; 
that  the  original  Mulberry  street  had  never 
been  opened  and  worked  as  a  street  between 
Central  and  Oold  avenues,  and  had  existence 
only  on  paper,  and  had  never  been  traveled 
by  the  public,  and  could  not  have  been  used 
as  a  highway  until  leveled,  and  as  straighten- 
ed the  said  Mulberry  street,  when  leveled, 
wUl  be  more  convenient  to  the  public,  serving 
the  adjoining  and  abutting  lot  owners  and  the 
public  as  well  as  the  original  street  location. 

Bearing  these  uncontradicted  facts  In  mind 
as  established  by  the  pleadings,  we  turn  to 
the  consideration  of  the  action  of  the  trial 
court  in  dismissing  the  complaint  ui>on  the 
ground  that  plaintiff  was  not  entitled  to  eq- 


uitable relief.  In  meeting  this  contention,  the 
appellant  first  sets  up  that  a  munldpal  cor- 
poration has  no  authority  to  receive  tbe  con- 
veyance  of  lands  or  real  estate  beyond  its 
boundaries  for  the  purpose  of  a  street;  an 
attempt  to  do  so  being  iQtra  vires  and  void. 
Appellees,  while  not  admitting  the  alleged 
ultra  vires  character  of  the  action  in  ques- 
tion, contend  that,  even  though  the  dty  did 
not  have  such  power,  the  trial  court  as  a 
court  of  equity  could  not  properly  pass  upon 
the  question  in  the  present  form  of  action, 
and  the  plaintiff  was  without  standing '  in 
court  In  this  contention  we  are  disposed  to 
agree  with  appellees.  In  the  case  of  Board 
of  Health  v.  Inhabitants  of  the  City  of  Tren-< 
ton,  63  Atl.  897,  the  Court  of  Chancery  (N. 
J.)  said: 

"The  right  of  a  munidpality  to  bold  the  title 
to  lands  beyond  its  limits  is  cognizable  at  law, 
and  involves  no  equitable  principle" 

— therefore  holding  that.  In  the  absence  of 
proof  that  the  use  of  the  pr(^osed  ho&pltal 
would  create  a  nuisance,  the  court  cannot  re- 
strain its  erection  and  use  simply  because 
the  dty  of  Trenton  has  exceeded  its  munld- 
pal powers  in  the  purdiaseof  the  land,  be- 
cause redress'  for  that  wrong  must  be  sought 
in  another  forum. 

We  understand  appdlant  to  contend  ttmt 
the  case  under  consideration  is  to  be  dis- 
tinguished from  the  New  Jersey  case  because 
the  building  here  sought  to  be  enjoined  would 
constitute  a  nuisance,  in  that  it  Is  erected  in 
the  street  In  question,  and  is  therefore  a  nui- 
sance per  se  which  could  not  be  licensed  by 
any  act  of  the  dty  council.  This  contention, 
however,  as  we  view  it,  presupposes  either 
that  the  city  was  without  authority  to  alter 
or  change  Mulberry  street — and  this  fact  ap- 
pellant has  admitted  by  falling  to  deny-  the 
alleged  right  said  to  be  possessed  by  the  dty 
— or  that,  because  the  dty  has  acquired 
property,  said  to  be  outside  of  the  dty  lim- 
its, and  the  attempt  so  to  acquire  being  an 
ultra  vires  act,  it  can  be  pr(^>erly  urged  in 
this  proceeding.  The  first  contention  not  b&- 
ing  available,  we  are  left  to  the  considera- 
tion of  the  second;  and,  as  pointed  out  In 
the  New  Jersey  case,  whether  or  not  the  act 
be  ultra  vires  is  purely  a  question  of  law, 
and,  being  such,  does  not  afford  an  adequate 
ground  for  equitable  relief.  In  other  words, 
as  stated  In  the  syllabi  of  the  New  Jers^ 
case: 

.  "A  chancery  court  cannot  pass  upon  the  right 
of  a  municipal  cori>oration  to  acquire  and  hold 
lands  outside  of  its  territorial  Umits." 

We  are  not  unmindful  of  the  fact  that  the 
appellant  argues  that  the  question  under  con- 
sideration is  not  the  right  to  acquire,  but  the 
right  to  alienate.  We  do  not  consider  this 
contention  material,  however,  by  reason  of 
the  fact  that  in  this  particular  case  the  right 
to  alienate  would,  seem  to  be  dependent  upon 
the  right  to  acquire.  If  the  dty,  in  other 
words,  can  acquire  the  land  for  the  purpose 
of  straightening  or  altering  the  street  in  ques- 
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tlon,  It  can  properly  alleBatetbe  tract  wlilch 
It  has  attempted  to  alienate,  because  In  do- 
ing 80  It  would  preserve  a  street  and  would 
only  be  dianglng  or  altering  the  same,  and 
therefore  would  not  do  violence  to  that  well- 
established  general  principle  that  a  munici- 
pal corporation  cannot  dispose  of  property  of 
a  public  nature  in  violation  of  the  trust  upon 
which  it  is  held,  the  trust  in  this  case  being 
to  maintain  the  street  as  dedicated  for  pub- 
lic use ;  but  so  long  as  the  street  la  maintain- 
ed at  this  place  for  such  uses,  and,  as  the 
condition  is  only  one  of  alteration  or  change, 
the  attack  would  necessarily  be  limited,  as  is 
here  admitted,  to  an  ultra  vires  act  in  ac- 
quiring property  outside  the  city  limits  for 
the  purpose  of  a  street,  and  which,  being 
purely  a  question  of  law,  must  necessarily  be 
solved  as  we  have  pointed  out.  Our  disposi- 
tion of  the  matter,  as  thus  arrived  at,  would 
seem  to  make  further  discussion  of  the  nu- 
merous questions  considered  by  the  briefs  un- 
necessary. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed;  and  it  is  so  ordered. 

ROBERTS,  O.  J.,  and  PARKER,  J„  concur. 


HALFORD  DITCH  CO.  v.  INDEPENDENT 
DITCH  CO.    (No.  1798.) 

(Supreme   Court  of   New    Mexico.      Aug.    10. 
1916.) 

(BvttalMs  ty  the  Court.) 

1.  Appeal  and  Ebbob  iS=>931(6)— Review  — 
Habmijiss  Erbob. 

_  In  trials  before  the  court  the  erroneous  ad- 
mission of  testimony  will  afford  no  ground  for 
reversal  nnlesB  it  appears  that  the  court  con- 
sidered such  testimony  In  deciding  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  8766;  Dec.  Dig.  <^931(C).) 

2.  Watebs  and  Watke  Coubses  iS=»23S— Ir- 
bioatton  ditobes— comhon  head— estop- 
PEL. 

Where  two  or  more  community  ditches  take 
water  from  a  common  ditch  or  head,  and  the 
lower  ditch  has  enlarged  the  upper  one  either 
by  reason  of  a  contract  with  the  upper  ditch 
or  by  reason  of  the  common  consent  and  acquies- 
cence of  the  water  right  owners  in  said  upper 
ditch,  the  lower  ditch  becomes  a  tenant  in  com- 
mon wiUi  the  upper  ditch  in  the  common  struc- 
ture, and  as  such  is  entitled  to  the  joint  manage- 
ment and  control  of  the  same  in  so  far  as  Uie 
joint  maintenance  of  the  ditch  is  concerned. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i8=»238.] 

Error  to  District  Oonrt,  San  Juan  Coun- 
ty :   BJ.  C.  Abbott,  District  Judge. 

Bill  by  the  Halford  Dltdi  (Company  against 
the  Indeimident  Ditch  Company.  There 
was  a  judgment  for  defendant,  and  platntUT 
brings  error.     Affirmed. 

Wm.  A.  Palmer,  of  Aztec,  and  E.  P.  Da- 
viee,  of  Santa  F6,  for  plaintiff  in  error. 
Palmer  &  Danburg,  of  Farmington,  and  Mc- 
Fle,  Edwards  &  McFle,  of  Santa  F6,  for 
defendant  in  error. 


PARKER,  3.  Tbe  plaintiff  below,  a  com- 
munity ditch,  plalatlfC  in  error  hete,  filed 
a  bill  in  the  district  conrt  for  an  Injimction 
against  tbe  defeodant,  which  la  likewise  a 
community  dittdi.  It  was  alleged  in  the  com- 
plaint that  in  1897  the  settlers  and  tbe  tben 
naembera  of  the  plaintiff  in  error  constructed 
an  Irrigation  ditch  or  canal  in  San  Jnan 
county,  N.  M.,  the  course  of  which  Is  pointed 
out  in  the  complaint;  that  during  tbe  coarse 
of  the  construction  of  said  ditch  tbe  organiz- 
ers of  and  settleiB  under  defendant  in  er- 
ror made  and  entered  Into  a  certain  agree- 
ment with  the  plaintiff  In  error,  a  copy  of 
which  is  attached  to  the  complaint.  Tbls 
contract  contained  a  provision  that  tbe  de- 
fendant in  error  should  mlarge  tbe  dltcb 
of  plaintiff  in  error  to  certain  dimensions 
therein  specified,  and  It  was  expressly  pro- 
vided that  the  plaintiff  In  error  was  to  bave 
complete  control  of  the  said  ditch,  as  en- 
larged, as  far  down  from  the  moutb  as  to 
a  certain  specified  point  It  was  agreed 
that  the  defendant  in  error  should  do  its 
part  of  the  repairs  to  maintain  the  ditch. 
Tbls  contract  Is  dated  February  8,  1892. 
On  September  14,  1896,  the  parties  entered 
into  a  subsequent  contract  to  the  effect  that 
each  of  the  parties  should  clean  and  en- 
large the  sections  of  the  ditch  to  eight  feet 
wide  on  the  bottom  and  nine  feet  wide  two 
feet  above  the  bottom  grade  from  tbe  head 
of  the  ditch'  to  the  first  division  box,  and  so 
on  down  the  line  of  the  ditch,  decreasing 
the  sise  of  tlie  ditch  as  the  water  was  tak- 
en out  by  the  water  users.  In  this  contract 
it  was  agreed  that  the  two  parties  should 
select  a  man  to  take  charge  of  tbe  headgate 
at  the  river,  whence  the  water  Is  taken,  and 
to  walk  the  ditch  down  to  a  certain  spill- 
way as  often  as  necessary  to  keep  all  tiasb 
from  accumulating  In  the  ditch,  and  do  such 
other  work  as  should  be  necessary  to  keep 
a  full  head  of  water  in  the  ditch,  and  should 
have  tbe  right  to  such  help  as  he  needed  to 
do  tbe  work.  Tbe  expense  of  keeping  such 
man*  was  to  be  borne  by  tbe  two  parties  in 
pKqwrtlon  to  the  amount  of  water  each  one 
owned  in  tbe  ditch.  Subsequently,  on  the 
18th  day  of  April,  1910,  the  said  parties  en- 
tered Into  another  agreement,  but  the  provi- 
sions of  the  same  in  no  way  modified  the 
rights  of  tbe  parties  as  to  the  management 
and  control  of  tbe  ditch.  It  was  alleged  in 
the  bill  that  tbe  defendant  In  error  bad  re- 
fused, failed,  and  neglected  to  perform  Its 
proportionate  part  of  the  labor  and  pay  Its 
proportionate  part  of  the  assessments  of  tbe 
said  ditch  to  the  dividing  line  between  the 
two  ditches,  and  still  falls  to  do  so;  that 
the  defendant  in  error,  notwithstanding  tbe 
fact  that  tbe  complete  control  and  manage- 
ment of  the  said  ditch  was  In  tbe  plain- 
tiff In  error,  had,  without  authority  or  per- 
mission of  tbe  said  plaintiff  in  error,  and 
against  its  objections,  plowed  up  and  cut 
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btto  and  destroyed  porUons  of  said  ditch, 
lowering  the  grade  thereof  and  damaging 
the  flumes  which  are  In  the  jwi-tlon  of  said 
ditch  owned  by  plaintiff  in  error,  thereby 
seriously  damaging  the  same  and  partially 
rendering  the  same  unfit  for  use;  that  the 
defendant  In  error  was  continuing  to  in- 
terfere with  said  ditch,  cutting  and  destroy- 
ing portions  thereof,  and  threatened  to  do 
other  and  further  cutting  and  interfering 
of  and  in  said  ditch ;  that  by  reason  of  said 
acts  of  the  defendant  in  error  the  plalntlfC 
in  error  was  seriously  hindered  and  delayed 
in  its  efforts  to  place  said  ditch  in  its  prop- 
er condition  to  deliver  water  to  its  members; 
that  by  reason  of  the  said  acts  of  the  de- 
fendant in  error  the  said  ditch  was  rendered 
in  a  dangerous  condition  and  not  in  a  proper 
condition  to  carry  water,  to  the  great  dam- 
age, difficulty,  and  annoyance  of  the  plain- 
tiff in  error.  The  plaintiff  in  error  prayed 
for  an  injunction  against  the  defendant  in 
error  from  doing  any  of  the  acts  complain- 
ed of  save  by  and  under  the  authority  and 
permission  and  direction  of  the  plaintiff 
in  error;  that  defendant  in  error  be  en- 
Joined  from  refusing  to  'perform  its  propor- 
tionate amount  of  labor  and  pay  its  propor^ 
tlonate  amount  of  assessment  In  said  ditch; 
that  the  defendant  in  error  pay  plaintiff  tn 
error  $2,000  damages,  'nae  defendant  in  er- 
ror answered  admitting  the  existence  of  the 
two  corporations,  the  construction  of  the 
said  ditch  by  plaintiff  in  error,  the  execution 
of  the  first  c(»tract,  above  referred  to,  and 
alleged  that  in  pursuance  thereof  the  ditch 
of  the  plaintiff  was  enlarged  and  extended 
as  proposed  in  said  contract;  that  since 
about  the  year  1892  the  date  of  the  said  first 
contract,  and  tibereafter  for  a  period  of  more 
than  20  yean,  and  until  a  short  time  before 
the  time  of  tlie  beginning  of  said  action,  the 
defendant  In  error,  through  Its  commisaionr 
era,  chosen  from  year  to  year,  has  had  the 
sole  and  exclnsive  control  and  management 
of  Its  Interests  in  the  common  ditch  from 
the  Joint  heading  in  the  Animas  river  to  the 
end  of  the  common  ditch,  and  that  therefrom 
the  plaintiff  in  error  has  never  claimed  or 
exercised  any  omtnd  or  Jurisdiction  what- 
ever; that  during  all  of  said  period  the  re- 
spective commisslonera  of  said  ditches  have 
adjusted  and  determined  the  pr<^rtlonate 
expense  and  labor  Involved  in  the  mainte- 
nance of  said  ditch  and  have  controlled  and 
directed  said  work  and  maintenance  without 
any  Interference  or  control  whatever,  the  one 
of  the  other,  and  the  same  has  been  appor- 
tioned during  all  of  said  period  according  to 
the  respective  interests  of  said  parties  to  this 
cause.  The  defendant  in  error  denied  all 
acts  of  injury  to  the  said  ditch,  and  averred 
that  at  all  times  it  had  performed  its  pro- 
portionate part  of  the  labor  and  paid  its 
proportionate  part  of  the  expense  of  the 
maintenance  of  the  common  ditch;  denied 
that  the  plaintiff  in  error  owned  the  com- 
mon ditch  to  the  exclnslao  of  the  defendant 


In  error;  averred  that  the  defendant  in  er- 
ror had  at  all  times  exercised  and  had  the 
right  to  exe^dae  sole  and  exclusive  control 
over  its  rights  and  interests  in  said  ditch; 
denied  that  it  bad  plowed  up,  cut  IntOy  or 
destroyed  portions  of  said  ditch  or  lowered 
the  grade  thereof,  or  damaged  the  flumes,  or 
bad  in  any  way  Interfered  with  said  com- 
mon ditch  so  as  to  in  any  way  damage  the 
same  or  render  it  unfit  partially  or  other- 
wise for  the  uses  and  puriwses  of  the  plain- 
tiff in  error;  averred  that  during  the  then 
present  season,  as  it  had  always  heretofore 
dome,  tt  had  ioae  and  performed,  In  due  and 
proper  season,  its  proportionate  amount  of 
work  in  cleaning  and  maintaining  said  ditch 
from  its  said  heading  throughout  the  same 
to  the  lower  line  thereof,  and  had  paid  out 
its  proportionate  share  of  the  exp^ise  at- 
tached thereto,  and  that  said  ditch  was  In 
better  condition  for  carrying  the  full  appro- 
priation of  water  to  which  the  said  parties 
were  entitled  than  the  said  ditch  had  ever 
been  before. 

The  reply  was  filed  by  plaintiff  in  error, 
denying  the  allegations  of  new  matter  in  the 
answer.  The  court  in  its  amended  decree 
mode  the  following  findings  and  conclusions, 
viz.:  That  the  plaintiff  is  a  community 
ditch  company;  that  the  defendant  is  a  com- 
munity ditch  company;  that  the  i^alntlff 
constructed  its  ditch  as  alleged  in  the  com- 
plaint herein;  that  the  defendant  enlarged 
and  extended  said  ditch  of  plaintiff  as  In  the 
complaint  alleged,  by  and  under  the  terms 
of  the  original  contract  between  said  par- 
ties; that  by  said  original  contract  the  par- 
ties Intended  to  and  did  leave  the  full  con- 
trol and  management  of  said  ditch,  as  aa- 
larged  to  the  lower  line  of  the  Ooburn  place, 
in  the  said  plaintiff  company;  that  under  the 
laws  applicable  to  community  ditches  and 
by  reason  of  the  evidence  and  the  later  con- 
tracts, defendant  company  became  entitled 
to  the  Joint  control  and  management  of  said 
ditch  of  plaintiff  company  with  plaintiff  com- 
pany. Wherefore  it  Is  ordered,  adjudged, 
and  decreed  that  the  plaintiff  and  defendant 
companies  are  entitled  to  the  Joint  control, 
management,  and  maintenance  of  the  said 
Joint  ditch  to  the  lower  line  of  the  Gobum 
place  in  proportion  to  their  respective  in- 
terests therein. 

Plaintiff  in  error  assigns  ten  errors. 

[1]  1.  The  first  eight  referred  to  alleged 
erroneous  action  of  the  court  in  the  admis- 
sion and  rejection  of  certain  testimony.  We 
do  not  deem  it  necessary  to  consider  these 
assignments  for  the  reason  that  the  con- 
clusion of  the  court  was  entirely  Justified  by 
other  evidence  in  the  case  without  any  tes- 
timony whatever  on  the  subject  The  er- 
roneous admission  of  testimony  will  afford  no 
ground  for  reversal  unless  it  appears  that 
the  court  consider  such  testimony  in  de- 
ciding the  case.  Lynch  v.  Grayson,  6  N.  M. 
487,  26  Fac.  902;  Id.,  163  U.  B.  468,  16  Sup. 
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Ct  1004,  41  L.  Ed.  230;   RaddUFe  v.  Chaves, 
15  N.  M.  268,  110  Pac  899. 

in  2.  Assignments  Nos.  9  "and  10  relate  to 
an  alleged  erroneous  holding  by  the  conrt 
that  the  defendant  In  error  became  entitled 
to  the  Joint  control  and  management  of  said 
ditch  with  the  plaintiff  In  error.  We  are 
at  a  loss  to  understand  upon  what  theory 
such  a  contention  can  be  made.  The  contract 
of  September  14,  1896,  expressly  provided 
for  the  Joint  management  and  control  of  the 
said  ditch  under  a  ditch  boss  to  be  Jointly 
selected  and  paid  for  by  the  respective  par- 
ties and  the  keeping  of  the  said  ditch  free 
from  obstruction;  and  the  cleaning  and  re- 
pairs of  said  dltdi  is  expressly  delegated  to 
him.  If  it  be  argued  that  the  Jurisdiction  of 
the  ditch  boss  provided  for  in  said  contract 
is  limited  by  the  same  to  the  irrigation  sea- 
son and  does  not  apply  to  the  annual  clean- 
ing of  the  ditch,  it  is  nevertheless  true  that 
the  defendant  in  error  acquired  an  interest 
In  tiie  said  common  ditch  under  and  In  pur- 
suance of  the  first  contract  hereinbefore  men- 
tioned. It  was  not  acquired  by  condemna- 
tion proceedings;  It  was  acquired  by  con- 
tract, and  certainly  became  a  property  right 
in  the  ditdi  Itseif.  We  know  of  no  law  and 
no  reason  why  a  community  ditch  may  not 
t>ecome  the  absolute  owner  as  tenant  In  com- 
mon of  a  ditch  which,  by  contract  with  the 
first  owner  of  the  same,  is  enlarged  to  a 
capacity  to  carry  water  above  the  need  of  the 
first  owner.  The  relation  of  the  two  parties 
in  such  a  case  would  seem  to  be  that  of  ten- 
ants in  common,  because  the  structure  itself 
fai^  been  so  changed  by  the  enlargement  of 
the  ditch  as  to  be  a  new  and  diflferent  struc- 
ture from  the  original  ditch.  The  defendant 
In  error,  having  caused  this  change,  became 
and  was  the  owner,  in  common  with  the  own* 
ers  of  the  old  dltdi,  of  the  entire  structure. 
Section  6744,  Ck)de  1915,  requires  that,  in 
cases  like  this  one,  where  two  or  more  com- 
munity ditches  take  water  from  a  common 


ditch  or  head,  they  shall  be  maintained  sep- 
arately and' under  separate  management.  It 
would  seem  from  this  statute  that,  where  a 
community  ditch  at  the  lower  end  of  another 
ditch  has  cither  by  contract  or  condem- 
nation ealarged  the  upper  dltdi,  the  owner- 
ship along  the  line  of  the  common  ditch 
must  be  that  of  tenancy  in  common  which 
would  entitle  the  lower  ditch  to  work,  repair, 
and  maintain  the  common  ditch  to  the  same 
extent  as  tlie  owners  of  the  upper  ditch. 
It  is  argued  by  plaintiff  In  error  that  de- 
fendant in  error  can  have  no  titie  to  any 
Interest  in  the  common  ditch  for  two  rea- 
sons, viz.:  (1)  A  ditch  Is  real  estate,  and 
none  of  the  contracts  are  sofflcient  In  form  to 
convey  real  estate;  (2)  even  if  the  contracts 
amounted  to  a  conveyance,  they  would  be 
void,  for  the  reason  the  community  ditch 
does  not  own  the  structure,  but  it  is  owned 
by  the  water  users  thereunder  as  tenants  in 
common  (Snow  v.  Abalos,  18  N.  M.  681,  140 
Pac.  1044),  and  such  tenants  In  common, 
nor  a  majority  of  them,  had  conveyed  or  au- 
thorized, the  conveyance.  The  argument  is 
faulty.  Assuming  -that  the  officers,  acting 
for  the  plaintiff  in  error,  were  without  pow- 
er to  bind  the  various  water  users  under  the 
old  ditch,  It  nevertheless  remains  true  that 
they  stood  by  and  allowed  the  defendant  in 
^not  to  enlarge  their  ditch,  and  thus  change 
the  entire  form  of  the  structure,  and  allow- 
ed, for  years,  the  defendant  in  error  to  ex- 
I>end  money  and  labor  upon  the  maintenance 
of  the  common  ditch,  upon  the  understanding, 
as  shown  by  the  evidence,  that  it  owned  an 
interest  in  the  same.  DndM:  such  circum- 
stances they  are  estopped  to  deny  the  right 
of  defendant  in  error. 

It  follows  that  the  Judgment  of  the  district 
court  was.  correct  and  should  be  affirmed; 
and  it  is  so  ordered. 

BOBER7S,  a  J.,  and  HANKA,  J.,  con- 
cur. 
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BANE  OF  ITAtT  t,  BURNS  et  aL 
(No.  2208.) 

(Snpreme   Court  of  Nevada.     Aag.   1,   1916.) 

1.  Pbopertt  ®=99— Possession  as  Evidence 
of  ownebship— blix  of  sale. 

The  presumption  of  ownership  which  flows 
from  possession  merely  can  be  overcome  by 
showinK  that  some  person  other  than  the  pos- 
sessor w  the  real  owner;  but  the  mere  intro- 
daction  in  evidence  of  a  bill  of  sale  from  the 
consignor  of  a  car  did  not  show  that  the  pur- 
chaser had  a  stronger  claim  to  the  car-  than 
could  have  been  asserted  by  the  consignor  as 
against  the  consignee  in  possession  prior  to  the 
bill  of  sale. 

(Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Di«.  <8=99;  Evidence,  Cent.  Dig;  H  78, 
151.] 

2.  JUDOllSNT   «=»682(1J  —  OONCLT7SIVBNR88  — 

Pbititt— PoesxsBioN  or  Pbofkbtt. 
After  possession  of  a  car  had  passed  from 
the  consignor  to  the  consignee,  and  had  been 
attached  In  a  salt  against  the  consignee,'  and 
judgment  rendered  for  the  plalattff  therein,  and 
after  the  consignor,  who  had  not  been  a  barty 
to  the  attachment  suit,  executed  its  bill  of  sale, 
the  purchaser  was  privy  to  the  jndgment,  which 
was  admissible  in  his  replevin  action  against 
the  plaintiff  in  the  attachment  snit  to  show  title 
and  right  of  poaseaslon  in  such  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1203;  Dec.  Dig.  «=»682a).] 

Appeal  from  District  Court,  Washoe  Oonn- 
ty;   Tbomas  F.  Moran,  Jndge. 
On  petition  for  rebearing.    Denied. 
For  former  opliil<m,  see  166  Pac.  932. 

Mack  &  Green,  of  Bene,  for  appellant 
Dodge  A  Barry,  of  Bene,  for  respondents. 


COI<EMAN,  J.  Appellant  has  filed  a  peti- 
tion for  a  rebearing  In  this  case,  in  which 
It  Is  contended  that  onr  Interpretation  of  the 
testimony  is  Incorrect  We  have  again  con- 
sidered the  evidence,  and  are  convinced  that 
no  other  oonclusibn  than  the  one  formerly 
reached  by  ns  can  be  sustained. 

[1  ]  It  is  also  Insisted  that,  since  possession 
Is  oidy  prima  texie  evidence  of  ownership, 
the  presumption  of  ownership,  which  we 
found  to  have  be«i  in  the  Consolidated  Motor 
Car  Company  at  the  time  of  the  attachment 
by  Bums,  is  overcome  by  the  blU  of  sale  of 
appellant  It  is  unquestionably  true  that  the 
presumption  of  ownership  which  flows  from 
possession  merely  can  be  overcome  by  show- 
ing that  some  person  other  than  the  cme  In 
possession  is  the  real  owner.  But,  whUe  this 
is  true  as  a  general  proposition  of  law,  the 
mere  Introduction  In  evidence  of  the  alleged 
bill  of  sale  to  appellant  did  not  tend  to  give 
It  a  stronger  claim  to  the  car  than  could  have 
been  asserted  by  the  Pope-Hartford  Company 
of  Connecticut  the  consignor.  If  appellant 
bad  followed  up  the  introduction  of  Its  bill 
of  sale  by  showing  aflClrmatlvely  that  the 
Bank  of  Italy  Improperly  surrendered  the 
possession  of  the  car  to  the  Consolidated  Mo- 


tor Ckir  Company,  there  wonld  be  some  foun- 
dation for  the  contention. 

[2]  Fault  is  also  found  with  what  we  said 
in  passing  upon  the  action  of  the  trial  court 
in  admitting  In  evidence  the  Judgment  roll 
in  the  attachment  suit  of  Burns  v.  Consoli- 
dated Motor  Car  Co.  We  quote  from  the 
petition  for  rehearing: 

"The  court  further  in  its  decision  says  that 
the  plaintiff  is  bound  by  the  judgment  which 
we  claimed  was  erroneously  admitted  in  evi- 
dence, because  we  are  privy  to  that  judgment. 
This  IS  not  the  law  and  is  not  the  fact  In  or- 
der to  be  a  privy  to  the  judgment  the  title  of 
the  part?  to  the  truck  must  nave  been  in  ques- 
tion and  must  have  been  passed  upon  by  the 
court  The  mere  fact  that  the  property  was 
under  attachment  for  the  debt  of  the  Consoli- 
dated Motor  Car  Company  does  not  make  the 
Bank  of  Italy  the  true  owner  of  the  property 
privy  to  that  judgment" 

Numerous  authorities  are  quoted  to  sus- 
tain counsel's  contention.  We  quote  from 
two  of  them:  * 

"Every  person  is  privy  to  a  judgment  or  de- 
cree who  has  succeeded  to  an  estate  or  interest 
held  by  one  who  was  a  party  to  such  judgment 
or  decree,  if  the  suoceasion  occurred  after  the 
bringing  of  the  action."  24  Am.  Sc  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  746. 

The  converse  Is  stated  in  another  quota- 
tion: 

"It  is  wen  nnderstood,  though  not  usually 
stated  in  express  terms  in  works  upon  the  sub- 
ject, that  no  one  is  privy  to  a  judgment  whose 
succession  to  the  rights  of  property  thereby  af- 
fected occurred  previously  to  the  institution  of 
the  suit."  Freeman  on  Judgments  (4th  WA.) 
vol.  1,  f  162. 

From  the  authorities  quoted,  it  appears 
that  when  one  purchases  property  after  a 
suit  Is  brought,  in  which  the  title  to  it  is  in- 
volved, the  purchaser  is  privy  to  the  Judg- 
ment; but,  on  the  other  hand,  if  he  pur- 
chases liefore  the  suit  is  brought  he  is  not 
privy  to  tbB  Judgment.  From  the  opinion 
in  this  case  It  appears  that  appellant  did  not 
obtain  its  bill  of  sale  until  nearly  seven 
months  after  the  suit  was  brought  The  fact 
that  the  Pope-Hartford  Company  of  Connect- 
icut from  whom  appellant  got  Its  bill  of  sale, 
was  not  a  party  to  the  attachment  suit  mat- 
ters not  for  the  reason  that  its  title  was  cut 
oft  by  reason  of  the  possession  of  the  car 
passing  to  the  Consolidated  Motor  Car  Com- 
pany, and  the  subsequent  proceedings. 

Respondent  makes  a  motion  to  dismiss  the 
petition  for  rehearing  for  the  reason  that  a 
copy  of  It  was  served  by  mall  Instead  of  In 
the  manner  provided  in  chapter  48,  Revised 
Laws  (sections  5367-5375),  for  the  service  of 
notices  and  other  papers.  Rale  IS  (164  Pac. 
X)  of  this  court  does  not  provide  in  what 
manner  a  copy  of  such  petition  shall  be  serv- 
ed; and  in  view  of  the  fact  that  we  have 
ooncluded  that  the  petition  should  be  denied, 
for  the  reasons  already  stated,  we  do  not  find 
It  necessary  to  pass  upon  the  motion,  but  feel 
that  It  would  not  be  out  of  placs  to  (all  the 
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attention  of  the  bar  to  the  Berionsness  of 
the  point  suggested. 
The  petition  for  a  rehearing  Is  denied. 

NOBCBOBS,  O.  J.,  and  MoGARRAN,   J., 
concur. 


In  re  HARTUNG'S  ESTATa    (No.  2194.) 
(Supreme  Court  of  Nevada.     March  31,  1916.) 

1.  Costs  ^=3264  —  Retaxation  of  Oostb  on 
Appeal— JuKiSDicTioN—RtTLE  oif  Court. 

Under  Supreme  Court  rule  6,  par.  3  (154 
Pac.  viji),  providing  for  taxation  of  costs  by  the 
clerk,  and  for  obpections  thereto  and  appeal  from 
his  decision,  this  court  has  no  jurisdiction  to 
consider  an  application  for  an  order  to  retax  the 
costs  on  appeal,  except  on  appeal  from  a  deci- 
sion of  the  clerk. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  fS  1004-1008;    Dec.  Dig.  «=>264.] 

2.  Appeal  ano  Esbob  $=3176  —  Detebuina- 
TioiT— Issues  Not  Tbieo  Below— Aw abo  or 
Attobnet's  Fees. 

The  Supreme  Oonrt  could  not  make  an 'order 
in  the  matter  of  the  distribution  of  an  estate  di- 
recting that  the  appellant  pay  the  expenses  of 
the  proceedings  theretofore  had  out  of  the  funds 
coming  to  it  from  the  estate,  including  its  at- 
tome]p8  fees,  where  no  issue  had  been  made  up 
and  tried  in  the  lower  court,  since  the  granting 
of  such  order  would  be  equivalent  to  rendering  a 
judgment  against  appellant  in  a  proceeding  in 
which  it  had  not  had  its  day  in  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1137-U40 ;  Dec.  IKg.  <8=5» 
175.] 

On  motions  to  retax  costs  and  for  attor- 
ney's fees.    Motions  denied. 
For  former  opinion,  see  165  Pac.  353. 

Thomas  E.  Eepner  and  Mack  &  Oreen,  all 
of  Reno,  for  appellant.  Cheney,  Downer. 
Price  &  Hawkins,  of  Reno,  for  respondent. 

COLEMAN,  J.  Since  the  filing  of  the  opln< 
ion  in  this  case,  counsel  for  appellant  hare 
applied  to  the  court  for  an  order  to  retax  the 
costs  on  appeal,  and  for  an  order  awarding 
them  attorney's  fees. 

[1]  As  to  the  first  motion,  we  need  simply 
say  that  the  court  Is  without  Jurisdiction  to 


consider  it    Paragra]^h  3  of  rule  6  of  this 
court  (164  Pac.  rill)  provides: 

"If  either  party  desires  to  object  to  the  costs 
claimed  by  the  opposite  party,  be  shall,  within 
ten  days  after  the  service  upon  him  of  a  copy  of 
the  cost  bill,  file  with  the  derk  and  serve  bis 
objections.  Said  objections  shall  be  heard  and 
settled  and  the  costs  taxed  by  the  clerk.  An 
appeal  may  be  taken  from  the  decision  of  the 
clerk,  either  by  written  notice  of  five  days,  ot 
orally  and  instanter,  to  the  justices  of  the  court, 
and  the  decision  of  such  justices  shall  be  fioal. 
If  there  l>e  no  objections  to  the  costs  claimed 
by  th^  party  entitled  thereto,  they  shall  be  tax- 
ed as  claimed  in  the  cost  biU." 

From  even  a  casual  reading  of  this  mle  it 
will  be  seen  that  this  court  cannot  consider 
objections  to  a  cost  bill  except  on  appeal  from 
a  decision  of  the  clerk  of  the  court  The 
matter  is  not  before  us  on  appeal  from  such 
a  decision, 

[2]  In  the  matter  of  tlie  motion  toe  allow- 
ance of  attorney's  fees,  it  is  a^ked  that  the 
court  enter  an  order  directing  the  Grand 
Lodge  of  the  Independent  Order  of  Odd  Fel- 
lows to  pay  the  expenses  of  the  proceedings 
heretofore  had,  Including  the  attorney's  fees, 
"out  of  the  funds  coming  to  said  Grand 
Lodge"  from  the  Hartung  estate. 

In  the  first  place,  we  do  not  see  how  we 
can  make  an  order  on  this  appeal  whldi  In 
legal  effect  would  be  a  judgment  in  favor  of 
the  attorneys  and  against  the  appellant  No 
issne  has  been  made  up  and  tried  In  the  lower 
conrt  involving  the  question,  and  no  such 
question  was  before  ns  on  aiqpeaL  To  grant 
the  order  sought  would  be  equivalent  in  legal 
effect,  to  rendering  a  Judgment  against  ap- 
pellant In  a  proceeding  in  whlcb  it  has  not 
had  Its  day  in  court. 

If  counsel  for  appellant  are  oititled  to  any 
compensation  for  their  services  out  of  the  e» 
tote  of  decedent,  we  think  It  Is  mtlrely  a 
matter  within  the  itrovlnce  ot  the  court  be- 
low. 

It  is  the  order  of  tb«  court  that  both  mo- 
tions be  denied. 

NOROROSS.  a  J.,  and  McCARRAN,  J., 
concur. 
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SOUTHERN  PAO.  00.  et  aL  r.  SPUING  VAL- 
LEY WATER  CO.  «t  aL    (S.T.  6846.) 

(Supreme  Court  of  California.    Aug.  22,  1916. 
Rehearing  Denied  Sept.  21,  1016.) 

1.  "Watebb  and  Watkb  Ooukses  ^=>191— Wa- 
TBB  CoifPAitT— Construction  op  Contract. 

In  Tiew  of  Ci/.  Code,  {  1636,  requiring  a 
eontract  to  be  interpreted  to  give  effect  to  the 
matunl  intention  of  the  parties,  an  instrument, 
whereby  a  railroad,  in  consideration  of  $5  and 
the  coniitniction  and  maintenance  of  a  hydrant 
at  a  station  and  the  free  use  of  water  therefrom 
for  fire  and  railroad  purposes,  granted  a  water 
company  the  right  to  lay  and  maintain  a  water 
conduit  on  its  railroad  line,  passing  through  the 
station  grounds  at  an  unincorporated  village 
where  no  water  rate  had  been  fixed,  constituted 
an  agreement  by  the  water  company  to  furnish 
water  for  the  railroad  from  its  main  free  of 
charge. 

CEd.  Note.— For  other  cases,  see  Waters  and 
Water  Gonrses,  Dec.  Dig.  «=9l91.] 

2.  Waters  and  Water  Ootjbses  e=»191— Wa- 
TEB  CoKPAHT—CoifTRAOP— Rights  or  Pab- 

TXE8. 

Under  such  instrument,  the  ri^ht  granted  to 
the  water  company  to  lay  and  maintain  its  pipe 
line  in  the  railroad's  land  and  to  conduct  water 
therein  was  a  species  of  real  property,  incor- 
poreal in  nature,  though  the  pipe  and  the  water 
while  passing  through  it  were  corporeal  in  char- 
acter, and  were  real  proper^  belonging  to  the 
water  company,  and  was  in  exchange  for  the 
nulroad's  right  to  take  a  part  of  the  water  which 
water  right  was  a  burden  or  servitude  upon  the 
water  company's  pipe  line  and  system,  which 
respective  rights,  upon  the  completion  of  the  pipe 
line  and  the  mimwg  of  water  therein,  became 
executed  and  not  executory,  and  which,  though 
not  limited  as  to  time,  were  not  perpetual,  but 
continued  while  the  conduit  was  used. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «s»191.] 

8.  Contracts  €=108(2)— Public  Policy. 

Such  instrument  or  contract,  in  the  absence 
of  aaj  regulation  or  any  public  authority  foi^ 
biddinx  it,  and  in  the  absence  of  any  showing 
that  the  taking  of  water  for  railroad  uses  re- 
duced the  supply  below  the  quantity  necessary 
or  convenient  for  the  water  company's  consumers 
entitled  to  or  applying  for  it,  or  that  it  would 
have  been  used  but  for  such  taking,  was  not  void 
because  opposed  to  public  policy;  as  in  such 
case  the  company,  though  Its  water  was  devoted 
to  a  public  use,  might  freely  contract  with  the 
railroad  as  a  consumer  regarding  the  price  of 
service  and  the  manner  of  payment. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  49&-603.  605,  607-«ll;  Dec.  Dig. 
«=>108(2).] 

4.  Waters  and  Water  Courses  $=>188(2)  — 
Watkb  Compart  —  Contbacth  —  Revision 
AND  Refobm. 
The  persons  in  charge  of  property  devoted  to 
a  public  use  are  trustees  in  the  execution  of  a 
public  trust,  and  cannot  burden  such  trust,  or 
the  property  devoted  to  its  purposes,  by  impoidng 
obligations  upon  themselves  or  upon  the  property 
which  destroy  or  impair  the  public  use,  and  can- 
not convey  it  away  absolutely  to  private  uses, 
or  contract  for  a  preference  to  one  consumer  to 
the  detriment  of  others;  and  any  contract,  pur- 
porting to  give  such  preference  or  to  transfer  a 
part  of  the  dedicated  public  supply  to  private 
use.  is  subject  to 'revision  by  competent  public 
authority,  aad  to  reformation  to  make  them  eon- 
form  to  the  public  interest,  which  power  to  re- 
vise and  reform  applies  to  a  contract  of  a  pub- 


lic service  water  company,  creating  an  easement 
in  the  water  held  for  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  287 ;  Dee.  Dig.  «=» 
188(2).] 

6.  Watebs  and  Watcb  Ooubbes  «=9l97— Wa- 
TEB  Supply— Contracts— BxuBDT. 
Under  Ck>n8t  art.  12.  S  23,  and  Public  Util- 
ities Act  (St.  1911,  Sp.  Scss.  p.  18),  vesting  the 
power  of  revision  and  regulation  of  the  acts,  con- 
tracts, etc.,  of  railroads  in  the  Railroad  Commis- 
sion, and  section  74  of  the  act,  declaring  that 
it  shall  not  release  or  waive  any  right  of  action 
of  any  person  for  any  right  which  shall  accrue 
under  the  law  of  tiie  state,  a  railroad,  party  to 
an  instrument  whereby  a  water  company,  in  con- 
sideration of  a  grant  of  an  easement  for  its  pipe 
line,  was  to  furnish  it  with  water  for  railroad 
purposes,  though  it  might  apply  to  the  Commis- 
sion tot  Heli6f,  lAight  also  resort'  to  an  ordinary 
action  in  the  court  for  the  enforcement  of  Ito 
rights  under  such  instrument. 

[Ed.  Note,— For  other  cases,  see  Waters  and 
Water  Courses,  C!ent.  IMg.  {  271 ;  Dec  Dig.  <S=» 
197.] 

6.  Sales  4s»96, 118  —  Pebsonai.  Pbopebtt  — 

CJONTB  ACT— TEBMIN  ATIO  N. 

A  contract,  properly  (Gasified  as  an  agree- 
ment to  buy  and  sell  personal  property,  whereby 
one  party  agrees  to  supply  a  commodity  to  the 
other,  as  required,  at  a  fixed  price  payable  in 
advance,  or  on  delivery,  and  silent  as  to  its  do- 
ration,  is  terminable  by  either  party  after  a  rea- 
sonable time  and  upon  reasonable  notice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  11  261.  286,  287;    Dec.  Dig.  «»96,  118.] 

7.  Waters  and  Wateb  (3oue8E8  «=»191— Coh- 
TBACTs— Tebiunation— Easements. 

Such  principle  does  not  apply  to  a  case 
where  a  contract  creates  an  easement  or  servi- 
tude in  real  property,  and  the  alleged  buying  and 
selling  of  the  water  of  a  water  company  oon- 
sistg  merely  in  its  continued  enjoyment  of  an 
easement  for  its  pipe  line,  in  consideration  of 
furnishing  water  to  a  railroad. 

WEd.  Note.— For  other  cas^,  aei  ' Wallers  and 
ater  Courses,  Dec.  Dig.  iSs3l91.] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  Wm.  S.  Wells,  Judge. 

Action  by  the  Southern  Pacific  Company 
and  another  against  the  Spring  Valley  Wa- 
ter Company  and  another,  to  have  plalntlfTs' 
right  to  recrfve  water  from  defendants'  mainf 
established,  and  to  enjoin  defendants  from 
depriving  plaintiffs  of  such  water.  Judg- 
ment for  defendants,  new  trial  denied,  and 
plaintiffs  appeal.  Judgment  and  order  re- 
versed. 

Frank  Thunen,  Stanley  Moore,  and  Frank 
McGowan,  all  of  San  Francisco  (A.  A. 
Moore,  of  San  Frahcisco,  of  counsel),  for  ap- 
pellants. McCutchen,  Olney  &  Wlllard,  of 
San  Frandsgo,  for  respondents. 

SHAW,  J.  The  object  of  this  action  was 
to  have  the  right  of  the  plaintiffs  to  receive 
water  from  the  defendants'  main  to  the  wa- 
ter tank  of  the  plaintiffs  at  Newark  station 
In  Alameda  county  declared  and  established, 
and  to  enjoin  the  defendants  from  cutting 
the  connection  between  said  main  and  the 
tank,  or  from  depriving  plaintiffs  of  said  wa- 
ter. The  coiu't  made  findings  and  gave  its 
judgment  In  favor  of  the  defendants.    From 
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this  Jndgment  and  from  an  order  denying  a 
new  trial  the  plaintiffs  appeal. 

The  plaintiffs  claim  the  right,  to  have  the 
delivery  of  water  into  their  tanks  at  Newark 
continued  Indefinitely  and  without  further 
charge,  under  an  Instrument  in  writing  exe- 
cuted on  May  10,  1888,  by  the  two  plaintiffs 
and  by  the  defendant  Spring  Valley  Water- 
works. '  The  Instrument  of  May  10,  1888, 
omitting  the  unimportant  parts,  is  as  fol- 
lows: 

"Know  all  men  by  these  presents:  That  the 
South  PaciGc  Coast  Railway  Company  and  thu 
Southern  Pacific  Company,  grantors,  in  consider- 
ation of  five  doUara  to  them  in  hand  paid,  and 
in  consideration  of  the  constructioD  and  mainte- 
nance of  a  hydrant  at  Newark  station  and  the 
free  use  of  water  therefrom  for  fire  and  station 
and  all  other  railroad  purposes,  have  granted 
and  by  these  presents  do  grant  onto  the  Spring 
VaUey  Waterworks,  grantee,  the  right  to  lay  and 
maintain  a  line  or  lines  of  iron  water  pipe  con- 
duit for  the  waters  of  said  grantee  on  and  along 
the  line  situate,  lying  and  being  in  the  county  of 
Alameda  in  the  state  of  California,  described  as 
follows,  to  wit  [here  follows  a  description  of 
the  line  of  the  conduit]." 

"The  said  pipes  to  be  laid  so  that  the  upper 
surface  there  shall  be  at  least  two  and  one  half 
feet  below  the  natural  surface  of  the  ground, 
and  the  ground  to  be  restored  and  maintained 
by  the  said  grantee,  its  successors  and  assigns, 
to  the  natural  level  and  grade  thereof;"  "To 
have  and  to  bold  the  said  right  of  way  unto  the 
said  grantee,  its  successors  and  assigns  forever." 

At  the  time  this  Instrument  was  executed 
the  Spring  Valley  Waterworks  was  construct- 
ing a  water  main  to  carry  water  from  its 
source  in  Alameda  county  to  San  Francisco, 
for  the  use  of  the  city  and  county  of  6an 
Francisco  and  Its  inhabitants.  The  right  of 
way  granted  by  said  instrument  was  to  be 
used  as  a  place  along  which  to  lay  said  wa- 
ter main.  The  South  Pacific  Coast  Railway 
Company  was  the  owner  of  a  line  of  railroad 
running  from  Oakland  through  Newark  Sta- 
tion to  Santa  Cruz.  The  Southern  Pacific 
Company  was  operating  said  railroad  under 
a  lease  from  its  copiaintlff.  The  right  of 
way  granted  extended  along  the  line  of  the 
railroad  through  the  village  of  Newark,  and 
was  nearly  four  mUes  in  length.  It  was 
parallel  to  the  track,  partly  on  one  side 
thereof  and  partly  on  the  other,  passing  un- 
der the  track  twice,  and  was  situated  from 
32  to  36  feet  therefrom.  A  main  3  feet  in 
diameter  was  Immediately  laid  by  said  wa- 
terworks along  the  line  described,  and  for 
the  purpose  of  supplying  water  to  the  plain- 
tiffs' water  tank  it  inserted,  near  the  station 
at  Newark,  a  6-inch  tap  in  the  water  main, 
which  was  reduced  to  a  3-inch  pipe  extend- 
ing from  the  tap  to  the  water  tank.  The 
plaintiffs  thereafter  regulated  the  flow 
through  this  connection,  so  as  to  keep  the 
tank  filled  with  water  for  use  when  wanted. 
On  September  14,  1903,  the  Spring  Valley 
Waterworks  transferred  its  sources  of  sup- 
ply and  system  of  works,  including  the  main 
through  Newark,  to  the  Spring  Valley  Wa- 
ter Company,  and  the  latter  has  ever  since 
continued  to  operate  the  system  and  to  keep 


water  flowing  in  said  main  and  to  plaintiffs' 
water  tank.  The  Southern  Pacific  Company 
has  taken  from  said  tank  the  water  needed 
at  that  place  for  use  In  the  operation  of  its 
railroad  and  for  the  other  purposes  men- 
tioned. 

Shortly  before  this  action  was  begun  the 
defendants  threatened  that  unless  the  plain- 
tiffs would  thereafter  pay  a  reasonable  charge 
for  the  water  taken  for  such  railroad  pur- 
poses, the  defendants  would,  on  March  10, 
1913,  cut  off  the  connection  to  the  tank  and 
refuse  to  deliver  water  thereafter.  The  vil- 
lage of  Newark  is  unincorporated.  The  su- 
pervisors of  Alameda  county  have  never  fixed 
rates  for  the  service  of  water  devoted  to  pub- 
lic use  within  the  county,  and  no  public  au- 
thority has  ever  fixed  such  rates  or  made 
any  orders  regarding  the  supply  to  the  plain- 
tiffs. 

At  the  time  of  the  sale  or  transfer  of  the 
water  system  from  the  Spring  Valley  Water- 
works to  the  Spring  Valley  Water  C<Hnpany, 
in  1903,  the  latter  company  had  full  knowl- 
edge of  the  existence  and  contents  of  said 
agreement  of  May  10,  1888,  above  set  forth. 
At  the  time  of  the  execution  of  said  instru- 
ment the  plaintiffs  did  not  take  from  said 
tank  for  their  use  more  than  25,000  gallons 
of  water  p&c  day.  Since  that  time  the  rail- 
road has  been  changed  from  narrow  gauge 
to  standard  gauge,  a  branch  line  from  New- 
ark to  Dunbarton  point  has  been  built,  and 
more  locomotiveB  and  trains  have  been  run, 
so  that  at  the  present  time  the  railroad  takes 
and  uses  an  average  of  60,000  gallons  daily. 

The  respondents.  In  support  of  the  Judg- 
ment, advance  the  following  propositions:  (1) 
That  the  language  of  the  instrument  of  May 
10,  1888,  does  not  constitute  an  agreement  by 
the  Spring  Valley  Waterworks  to  furnish 
water  to  the  railroad  company.  C2)  That  the 
defendants  are  corporations  engaged  in  sup- 
plying water  for  public  use  of  which  the  wa- 
ter in  controversy  constitutes  a  part,  and 
that  a  contract  by  such  public  utility  corpo- 
ration to  furnish  water  from  its  supply  per- 
petually is  opposed  to  public  policy,  and  con; 
sequently  invalid.  (3)  They  also  claim  that 
the  case  Is  an  action  to  enjoin  the  breach  of 
a  contract,  which,  under  section  3423  of  the 
Civil  Code,  cannot  be  maintained,  unless  the 
facts  would  support  an  action  for  its  specific 
performance,  and  that  it  does  not  appear 
that  the  consideration  was  adequate,  or  that 
the  contract  was  Just  and  reasonable,  or  that 
there  is  not  an  ample  remedy  at  law  by  an 
action  for  damages  after  the  threatened 
breach  occurs. 

[1]  1.  The  claim  that  the  instrument  does 
not  constitute  an  agreement  by  the  Spring 
Valley  Waterworks  to  furnish  water  to  the 
plaintiffs  is  untenable.  The  railroad  compa- 
nies were  the  owners  of  the  land  through 
which  the  waterworks  desired  to  lay  a  main 
in  which  to  carry  water.  The  grant  by  the 
railroad  company  to  the  waterworks  cousist- 
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ed  of  an  easement  In  their  land  to  lay  and 
maintain,  perpetually  U  desired,  the  eald  wa- 
ter main  along  the  line  described,  which 
passed  through  Newark  near  the  plaintlfls' 
station  there,  and  to  carry  Its  water  therein. 
It  declares  that  this  easement  was  granted — 

"in  consideration  of  the  construction  and  main- 
teoance  of  a  hydrant  at  Newark  Station  and 
the  free  use  of  water  therefrom  for  fire  and  sta- 
tion and  all  other  railroad  purposes." 

This  language  necessarily  implies  that  the 
hydrant  was  to  be  constmcted  and  maintain- 
ed by  the  waterworks,  and  that  the  free  use 
of  water  therefrom  was  to  be  of  the  water 
'  which  the  waterworks  was  to  have  flowing 
through  said  main.  "A  contract  must  be  so 
interpreted  as  to  give  effect  to  the  mutual 
intention  of  the  parties  as  it  existed  at  the 
tinae  of  ccmtractlng,  so  far  as  the  same  Is 
ascertainable  and  lawfuL"  Clr.  Code,  g 
1636.  The  intention  that  the  waterworks 
was  to  furnish  the  water,  of  which  the  plain- 
tiffs were  to  have  the  free  use,  is  clearly  as- 
certainable from  the  contract  itself.  To  hold 
that  the  instrument  does  not  express  such 
agreement  would  not  gire  effect  to  Its  ob- 
Tiooa  intention,  but  would  defeat  It 

[2]  ^nie  nature  of  some  of  the  elements  of 
the  right  thus  granted  by  the  waterworks  to 
the  railroad  companies  is  well  established. 
The  right  granted  to  the  waterworks  to  lay 
and  maintain  the  pipe  line  in  the  land  and 
to  conduct  water  therein  was  a  species  of 
real  property.  Incorporeal  in  nature.  The 
pipe  and  the  water  while  passing  through  it 
were  corporeal  In  character  and  were  real 
property  belonging  to  the  waterworks.  Stan- 
islans  W.  Ck>.  T.  Bachman,  1S2  CaL  725,  93 
Fac.  858,  15  L.  B.  A.  (N.  S.)  350;  Copeland 
T.  Falrrlew  Land  Co.,  166  Cal.  154,  131  Pac. 
119.  The  Instrument  was,  in  legal  effect,  in 
the  nature  of  an  exchange,  a  grant  of  a  right 
of  way  for  the  water  conduit  by  the  railroad 
companies  to  the  waterworks,  and  a  grant  by 
the  waterworks  to  the  railroad  of  a  water 
rlgbt,  consisting  of  a  right  to  take  a  part 
of  the  water  flowing  in  the  conduit,  by 
means  of  the  connecting  pipe,  as  needed.  The 
water  right  was  a  burden  or  servitude  upon 
the  pipe  line  and  water  system  of  the  water- 
works, a  right  to  a  part  of  its  water.  Wash- 
bum  on  Easements,  8,  6,  306;  CIt.  Code  | 
801.  As  to  the  respective  rights,  upon  the 
completion  of  the  pipe  and  the  rannlng  of 
water  therein,  the  respective  agreonents 
became  executed,  not  executory.  The  right 
of  way  and  its  use  thereafter  was  accepted 
by  the  waterworks  as  payment  In  advance 
for  the  future  use  of  the  water  by  the  rail- 
road companies.  These  respective  rights 
were  indellnlta  and  unlimited,  as  to  time, 
but  they  were  not  necessarily  perpetual. 
There  was  no  covenant  or  agreement  by  the 
waterworks  to  lay  the  pipe  line,  or  to  carry 
water  therein,  or  to  maintain  either  the  pipe 
llnev  or  the  flow  of  water  therein,  for  any 
period  Oft  time,  or  at  all.    Its  only  agreement 


was  that,  after  it  had  laid  the  conduit  and 
when  It  did  carry  water  in  it,  the  plaintiffs 
should  have  free  use  of  that  water  for  the 
purposes  designated.  The  waterworks  could, 
at  any  time,  change  the  route  of  Its  main 
to  other  lands  without  violating  the  contract, 
and  would  thereafter  have  been  relieved  of 
the  burden.  The  waterworks  was  authorized 
to  own,  sell,  and  distribute  water  to  public 
use,  and  the  water  In  qaestion  was  a  part 
of  the  water  supply  which  it  held,  managed, 
and  controlled  for  that  purpose.  It  could  at 
any  time,  by  purchase,  or.  If  necessary,  by 
condemnation  suit,  acquire  a  new  route  for 
Its  main.  But  so  long  as  it  maintained  the 
route  given,  the  right  of  plaintiffs  was  a 
burden  or  servitude  thereon  wbidi  entitled 
them  to  take  and  use  water  from  the  main 
to  the  quantity  necessary  for  the  purposes 
speclhed.  , 

[S]  2.  We  perceive  no  valid  reason  for 
holding  the  contract  void  because  opposed  to 
public  policy.  It  is  not  claimed  that  it  was 
not  freely  made,  or  that  it  was  procured  by 
fraud  or  undue  Influence.  There  is  nothing 
inherently  wrong  In  such  a  contract  to  give 
water  service  upon  payment  in  advance.  No 
regulation  or  rule  of  any  public  authority 
empowered  to  control  or  regulate  public 
water  service  in  Alameda  county  had  or  has 
forbidden  It.  There  Is  no  claim  that  the 
taking  of  this  water  by  the  plaintiff  has  re- 
duced the  supply  remaining  In  control  of  the 
defendants  below  the  quantity  necessary  or 
convenient  for  the  other  consumers  entitled 
to  It  or  applying  for  It,  or  that  the  supply 
to  plaintiffs  has  not  been  froih  a  surplus  that 
would  have  been  unused  but  for  their  taking. 
Where  the  rates  for  water  devoted  to  public 
use  have  not  been  fixed  by  public  authority, 
the  person  In  charge  of  the  use  and  the  con- 
sumer may  freely  contract  regarding  the 
price  of  service  and  the  manner  of  payment, 
and  such  contracts  will  be  deemed  valid  by 
the  courts,  and  may  be  enforced  by  any  ap- 
propriate mode.  Fresno,  etc.,  Co.  v.  Park, 
129  Cal.  437,  62  Pac.  87;  Stanislaus  W.  Co. 
V.  Bachman,  supra,  152  Cal.  730,  93  Pac.  858, 
15  U  R.  A.  (N.  S.)  859 ;  Leavltt  v.  Lassen  Irr. 
Co.,  157  Cal.  90,  106  Pac.  404,  29  L.  R.  A.  (N. 
S.)  213. 

[4]  It  Is  true,  as  said  in  the  Leavltt  Case, 
that  the  person  in  charge  of  the  public  use  is 
a  trustee  in  charge  of  a  public  trust,  "the 
agent  in  the  execution  of  this  public  trust," 
and  that  he  cannot  lawfully  burden  this 
trust,  or  the  property  devoted  to  and  held  for 
the  purposes  of  that  trust,  by  Imposing  ob- 
ligations upon  himself,  or  burdens  upon  the 
property,  which  destroy  or  impair  the  public 
use  or  the  public  Interest  therein.  And  so  he 
cannot  convey  It  away  absolutely  to  private 
use,  or  contract  for  a  preference  to  one  con- 
sumer to  the  detriment  of  others  In  the  public 
use.  Any  contract  purporting  to  give  such 
preference  in  the  public  use,  or  to  transfer  a 
part  of  the  dedicated  public  supply  to  private 
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Tise,  Is  subject  to  revlslcm  by  competent  public 
authority,  to  the  end  that  the  public  service 
shall  pot  be  unjustly  discriminatory,  or  un- 
reasonable, and  that  the  private  use  shall 
not  Interfere  with  the  public  use,  and  such 
contracts  may,  by  such  authority,  be  reformed 
accordingly,  to  make  them  conform  to  the 
public  interest.  Turtle  Creek  Borough  v. 
Pennsylvania  W.  Co.,  243  Pa.  408, 90  Atl.  194 ; 
Bellevue  Borough  v.  Ohio  V.  W.  Co.,  245  Pa. 
117,  91  AtL  239.  See,  also,  Fresno,  ete.,  Co.  v. 
Park,  supra;  Stanislaus  W.  Oo.-t.  Bachman, 
supra.  In  the  case  first  cited  It  Is  said  that 
the  power  to  fix  rates  and  regulate  pub- 
lic service  of  water  devoted  to  public  use 
"carries  with  it  Jurisdiction  to  determine 
the  reasonableness  of  charges,  irrespective  of 
prior  contracts ;  to  that  extent  such  contracts 
may  be  reformed."  But  until  sudi  public  au- 
thority has  Intervened  and  modified  such 
prior  contract.  It  will  be  recognized  as  valid, 
and  enforced  In  the  courts,  as  declared  in 
our  decisions  above  cited.  The  power  to  re- 
vise and  reform  contracts  of  public  service 
water  companies,  in  the  interest  of  the  pub- 
lic, applies  as  well  to  a  contract  creating,  or 
attempting  to  create,  an  easement  in  the 
water  held  for  public  use  as  to  any  other  dis- 
position thereof. 

[t]  In  this  state  this  power  of  revision  and 
regulation  is  now,  and  was  when  this  con- 
troversy arose,  lodged  in  the  Railroad  Com- 
mission by  the  Public  Utilities  Act  of  1911. 
Stats.  1911,  Sp.  Sess.  p.  18;  Const,  art. 
12,  S  23.  The  act  provides,  however,  that  it 
shall  not  operate  to  release  or  waive  any 
right  of  action  of  any  person  for  any  right 
"which  may  have  arisen  or  accrued  or  may 
hereafter  arise  or  accrue  under  any  law  of 
this  state."  Section  74.  It  follows  that, 
although  the  parties  may  apply  to  the  Com- 
mission for  relief,  they  may  also  resort  to  or- 
dinary actions  or  proceedings  in  the  courts 
for  the  enforcement  of  rights  arising  under 
contracts  allowed  by  the  Commission  to  re- 
main in  force  relating  to  the  service  of  water. 
The  result  Is  that  the  plaintlfTs  are  possess- 
ed of  an  easement  or  servitude  upon  the  wa- 
ter system  of  the  defendant  Spring  Valley 
Water  Company,  by  virtue  of  which  they  are 
entitled  to  share  in  the  water  flowing  in  the 
main,  to  the  extent  required  for  the  uses  men- 
tioned in  the  contract,  that  they  bad  been  in 
the  enjoyment  thereof  for  25  years  at  the 
time  the  defendant  first  disputed  their  right, 
and  that  they  still  have  the  right  to  such  use 
without  charge. 

A  question  may  arise  In  the  further  prose- 
cution of  the  case  whether  the  plaintiffs  are 
now  entitled  to  more  water  than  would  have 
been  necessary  to  supply  the  narrow  gauge 
road  owned  and  operated  by  12ie  plaintiffs  in 
1SS8,  when  the  contract  .was  made,  tf  it  had 
not  been  changed  to  standard  gauge,  and 
whether  they  are  entitled  to  water  for  the 
line  crossing  at  Newark  which  was  after- 
w.arda   ppnstructed.     We   o^not  determine 


these  questions  upon  this  appeaL  The  facts 
necessary  for  that  purpose  are  not  found.  , 
[1, 7]  In  the  oral  argument  respondents' 
counsel  dted  a  number  of  cases,  to  the  effect 
that  a  contract,  whereby  one  party  agrees  to 
supply  a  commodity  to  the  other,  as  required, 
at  a  fixed  price,  whether  paid  in  advance 
or  payable  on  delivery,  and  is  sUent  as  to  its 
duration,  may  be  terminated  by  either  party 
after  a  reasonable  time  and  upon  reasonable 
notice.  McCullough,  etc.,  v.  Philadelphia  Co., 
223  Pa.  336,  72  AtL  638;  Turtle  Cr.  Bor.  v. 
Pennsylvania  W.  Co.,  supra;  Bellevue  Bor- 
ough V.  Ohio  Co.,  supra;  Echols  t.  New 
Orleans,  ete.,  Co.,  6Si  Miss.  814.  The  principle 
U  well  established  and  is  applicable  In  all 
cases  where  the  contract  Is  properly  classified 
as  an  agreement  to  buy  and  sell  personal 
property.  It  does  not  apply  to  a  case  like 
the  present,  where,  as  we  have  seen,  the  con- 
tract creates  an  easement  or  servitude  in 
real  property  and  the  supposed  buying  and 
selling  of  the  water  consists  merely  in  the 
continued  enjoyment  of  the  easement.  In 
the  McCullough  Case  above  cited  the  facts 
were  similar  to  the  case  at  bar,  except  that 
in  return  for  the  right  to  lay  and  maintain 
a  pipe  line  for  carrying  natural  gas,  the 
other  party  was  to  have  gas  for  fuel  in  Its 
f&ctory  at  certain  flxed  rates,  but  was  silent 
as  to  the  time  It  was  to  continue  in  force. 
The  court  In  that  case  evidently  considered 
the  agreement  to  furnish  gas  as  an  agreement 
for  the  sale  of  personal  property,  and  its  de- 
cision was  based  wholly  on  cases  of  that  char- 
acter. It  was  not  treated  oa  tbe  tkeory  that 
the  right  to  receive  gas  was  an  easement  in 
the  gas  company's  system.  In  the  other 
Pennsylvania  cases  dted  the  contracts  were 
made  by  a  public  service  company  with  a 
municipality  to  furnish  water  to  consumers 
at  fixed  rates.  In  that  state,  at  that  time, 
the  courte  had  Jurisdiction  to  regulate  tbe 
water  service  and  fix  rates.  The  cases  were 
decided  partly  upon  the  theory  that  the  serv- 
ice of  water  by  such  companies  was  a.  matter 
of  public  concern;  that  the  oontracte  were 
subject  to  revision  in  the  public  interest 
by  competent  public  authority  and  were  not 
enforceable  against  that  interest.  It  vas 
also  said  that,  being  Indefinite  as  to  thne, 
the  contracte  were  terminable  i>y  either  party 
on  reasonable  notice,  l^e  personal  property 
cases  were  referred  to  in  support  of  this  prin- 
ciple, and  the  case  was  obviously  decided  up- 
on the  hypothesis  that  they  involved  the  sale 
and  delivery  of  personal  property,  and  not 
the  mere  enjoyment  of  an  easement.  In  none 
of  the  cases  was  the  right  to  receive  the  thing 
to  be  furnished  understood  to  be  a  vested 
estate  in  realty  of  the  nature  of  an  easement 
As  we  hav^e  said,  the  agreement  Is  subject  to 
revision  in  the  public  lutatest  by  the  Ballrotd 
Conunlssion.  But  tbe  courts  can  only  dedare 
and  enforce  the  rlghte  as  they  exist  Until 
some  order  to  the  contrary  is  made  by  tbe 
Comnissipa,  the  plaintiffs  «ra  entitled  to  the 
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use  of  tbe  water  as  provided  In  the  agree- 
ment without  payment  of  anything  other  than 
the  original  consideration. 
The  Judgment  and  order  are  reversed. 

Weconcar:  AJNtiELLOTTI,  0.  J. ;  SIX)8S, 
X;  M£L.VIN,  J.;  LOBIOAN,  J.;  HEN- 
iSHAW,  J. ;  LAWLOR.  J. 


BOBDWEI<L  T.  WILLIAMS,  County  Clerk. 

(L.  A.  4892.) 
(Supreme  Court  of  Caliloraia.    Aug;  18,  1916.) 

1.  Bi-KCTioNB  «=i>14d— Riam  to  Skbk  Omos. 

The  ri.Ut  to  seek  elecdon  to  any  office  ia 
open  to  uH  porsons  possessing  the  constitational 
or  statutory  (Qualifications,  but  a  citizen  is  un- 
der no  obligation  'to  seek  an  election  to  any  of- 
fice, and  may  be  a  candidate  or  refuse  to  be  such 
at  his  option. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Dec  Dig.  ®=>146.] 

2.  Elections  «=»  126(1)  —  Priuast  Elxctionb 
—  Right  or  Oandidatk  to  WrrHDBAW  — 
Statute. 

Though  all  necessary  steps  have  been  taken 
to  enable  one  to  become  a  candidate  for  nomina- 
tion for  the  office  of  United  States  Senator  un- 
der the  Direct  Primary  Law  (St.  1913,  p.  1379). 
and  within  the  85  days  before  election  allowed 
by  section  5,  snbd.  4,  he  has  filed  with  the  secre- 
tary of  state  his  amdavit  stating  that,  if  nomi- 
nated, he  would  accept  and  not  withdraw,  and 
would  qualify  if  nommated  and  elected,  and  his 
name  has  been  certified  to  county  clerks,  with 
directions  to  print  it  on  the  primary  baUot  as 
a  candidate,  and  his  name  has  been  published 
as  required  by  section  10,  and  put  on  sample 
ballots,  he  may  withdraw  as  a  candidate. 

[Kd.  Note.— For  other  cases,  see  Elections, 
Cient.  Dig.  |  118;    Dec.  Dig.  <S=>126(1).] 

8.  Mandajcus  €=>74(3)— Primabt  Elxctionb — 
WrriiDRAWAL  OF  Candidate— Mandamus  to 

OOTTNTT   CLEBK— STATDTB. 

Under  the  Direct  Primary  Law,  section  10 
of  which  requires  the  county  clerk  to  publish 
the  names  appearing  upon  the  list  certified  to 
him  by  the  secretary  of  state,  section  12,  pro- 
viding that  the  names  of  all  candidates  for  whom 
nomination  papers  liave  been  filed  shall  be  print- 
ed on  the  ballot,  and  section  27,  authorizing  an 
application  to  the  Supreme  Court  In  case  of 
error,  omission,  or  wrongful  act  in  placing  any 
name  on  an  official  primary  election  ballot  or  in 
printing  such  ballot,  and  authorizing  the  court  to 
order  the  officer  to  correct  the  error,  the  county 
clerk  acts  ministerially  in  publishing  the  names 
certified  to  him,  and,  where  a  candidate  with- 
draws after  the  secretary  of  state  has  made  his 
certificate,  the  court,  by  mandamus,  may  compel 
the  county  clerk  to  omit  such  candidate's  name 
from  the  ballot  to  be  used  in  a  forthcoming 
primary  election. 

[Ed.  Note.— For  other  cases,  sec  Mandamus, 
Cent  Dig.  f  160;    Dec.  Dig.  <S=»74(3).] 

Angellotti,  C.  J.,  and  Lawlor,  J.,  dissenting. 

In  Bank.  Mandamus  proceeding  by  Wal- 
ter Bordwell  against  W.  B.  WlUlanis,  Coun- 
ty  Clerk  of  Orange  County.  Peremptory 
writ  issned. 

Samuel  M.  Shortrldge  and  CatUn,  OatUn  & 
Friedman,  all  of  San  Francisco,  Frank  P. 
Doberty  and  O.  B.  Spencer,  both  of  Lob 
Angeles,  and  W.  S.  Woodworth,  of  Lob  ADt 
geles,  for  petitioner.  L.  A.  West,  of  Santa 
Ana,  for  respondent. 


SLOSS,  J.  This  la  a  proceeding  In  man- 
damus to  compel  the  county  clerk  of  Orange 
county  to  omit  from  the  ballots  to  be  pre- 
pared hy  him  for  use  In  the  forthcoming  pri- 
mary election  the  name  of  the  petitioner, 
Walter  Bordwell,  as  a  candidate  for  the  Re- 
publican nomination  for  the  oSLce  of  United 
States  Senator.  The  election  Is  to  be  held  on 
August  20,  1916.  An  siltematlve  writ  has  Is- 
sued, and  the  respondent  has  made  return 
thereto.  The  material  facts  are  not  In  con- 
troversy. 

Pursuant  to  the  provisions  of  the  Direct 
Primary  Law  (Stats.  1913,  p.  1379),  a  com- 
mittee of  five  electors  proposed  the  name  of 
the  petitioner  as  a  candidate  at  the  said  pri- 
mary election  for  the  Republican  nomination 
for  the  office  of  United  States  Senator.  They 
duly  appointed  verification  deputies  in  the 
several  counties,  and  nomination  papers 
signed  by  the  reqnlslte  number  of  qualified 
electors  were  filed  In  the  county  of  Los  An- 
geles and  other  counties.  The  signatures 
were  examined  and  the  registrars  or  county 
clerks  of  the  various  counties  duly  certified 
to  the  secretary  of  state  a  sufficient  number 
of  qualified  electors  to  entitle  the  petitioner 
to  have  his  name  placed  upon  the  primary 
ballot  Within  the  time  allowed  by  the  stat- 
ute— ^L  e.,  not  less  than  36  days  before  the 
election  (section  6,  subd.  4) — Mr.  Bordwell 
filed  with  the  secretary  of  state  his  affidavit 
stating,  in  addition  to  the  other  matters  re- 
quired, that  if  nominated  he  would  accept 
such  nomination  and  not  withdraw,  and  that 
he  would  qualify  as  such  officer  if  nominat- 
ed and  elected.  The  secretary  of  state  there- 
upon certified  the  name  of  the  petitioner  to 
the  respondent  and  to  the  county  clerks  and 
registrars  in  the  several  counties,  directing 
said  officers  to  print  on  the  primary  ballot 
the  name  of  the  petitioner  as  a  candidate 
for  the  xvepubllcan  nomination  for  the  office 
of  United  States  Senator. 

After  receiving  such  certificate,  the  re- 
spondent pubUshed,  as  required  by  section 
10  of  the  act,  the  names  and  addresses  of  all 
persons,  including  the  petitioner,  for  whom 
nomtnatloa  papers  had  been  filed  in  the  office 
of  the  secretary  of  state.  He  also  caused  to 
be  prepared  sample  ballots  including,  among 
other  names,  that  of  petitioner,  and  has  di- 
rected the  printing  of  official  ballots  in  like 
fotin.  On  the  9th  day  of  August,  1916,  peti- 
tioner notified  the  secretary  of  state,  the  re- 
spondent herein,  and  all  county  clerks  and 
registrars  of  voters  that  he  had  withdrawn 
as  a  candidate  for  said  nomination,  and  di- 
rected each  of  said  officials  not  to  print  or 
publish  his  name  upon  any  primary  ballot  to 
be  used  in  said  election  on  August  29th.  The 
respoBdait  refuses  to  have  the  name  of  the 
petitioner  removed  from  the  ballot,  and  the 
purpose  of  this  proceeding  is  to  compel  such 
remoraL 

[1]  The  right  to  seek  election  to  any  office 
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is  open  to  all  persons  possessing  the  consti- 
tutional or  statutory  qualifications.  A  dtl- 
Ben  is,  however,  under  no  obligation  to  seek 
election  to  an  office.  He  may  be  a  candidate,. 
or  refuse  to  be  sucb,  at, his  option,  and,  in 
the  absence  of  statutory  provision  to  the 
contrary,  the  mere  fact  that  lie  has  once  an- 
nounced his  candidacy  for  an  office  does  not 
prevent  him  from  withdrawing  as  a  candi- 
date whenever  he  sees  tic  so  to  do. 

12]  Does  our  statute  change  this  rule?  In 
other  words,  does  the  fact  that  Mr.  Bord- 
well,  and  the  committee  acting  on  bis  behalf, 
had  taken  the  necessary  steps  to  enable  him 
to  become  a  candidate  at  the  August  primary 
election,  constitute  a  bar  to  his  withdrawing 
his  candidacy  for  such  nomination  prior  to 
the  election  ?  The  act  contains  nothing  which 
in  direct  terms  bears  upon  the  question  of 
withdrawal,  at  this  stage.  Before  any  elec- 
tor may  have  his  name  placed  upon  the  bal- 
lot as  a  candidate,  he  must  sign  an  affidavit 
stating  that,  if  nominated,  he  will  accept 
such  nomination  and  not  withdraw.  But  this 
provision,  obviously,  has  application  only  to 
the  condition  existing  after  the  primary 
election,  at  which,  if  at  all,  he  wUl  be  "nomi- 
nated." We  need  not  here  Inquire  whether 
the  provision  for  this  affidavit  carries  with 
it  an  implied  prohibition  against  withdrawal 
by  a  candidate  who  has  been  successful  in 
obtaining  a  party  nomination  at  the  primary. 
The  Court  of  Appeals  of  Kentucky  has  held, 
under  a  statute  very  similar  to  ours,  that  a 
withdrawal  may  be  made  after  the  election. 
Baswlck  V.  Ratlifl,  166  Ky.  140,  179  S.  W,  11. 
The  contrary  view  has  been  expressed  by  the 
Supreme  Court  of  Nevada.  State  v.  Hamil- 
ton, 33  Nev.  418,  111  Pac  1026.  But,  without 
regard  to  this  question,  it  is  perfectly  clear 
that  the  statute  does  not,  either  in  terms  or 
impliedly,  prohibit  a  withdrawal  before  the 
election.  On  the  contrary,  the  fact  that  the 
statute  in  terms  requires  an  affidavit  that 
the  candidate  will  not  withdraw  if  nominated 
gives  persuasive  indication  that  a  withdraw- 
al before  nomination  (1.  a,  before  the  pri- 
mary election)  was  contemplated  by  the 
framers  of  the  act  as  authorized.  And  such 
is  the  holding  in  a  late  Nevada  case  (State  v. 
Brodlgan,  37  Nev.  458,  142  Pac.  520),  In 
which  the  earlier  decision  In  State  v.  Hamil- 
ton is  distinguished  upou  this  very  groimd. 

[3]  If,  then,  the  petitioner  has  the  right 
to  withdraw  his  candidacy  for  the  nomina- 
tion, the  right  should  be  made  efFectual  and 
operative,  unless  some  insuperable  obstacle 
intervenes.  We  find  no  such  obstacle  in  the 
statute.  Much  stress  is  laid  upon  the  fact 
that  under  section  10  of  the  act  the  county 
clerk  or  registrar  is  required  to  publish  the 
names  which  appear  upon  the  certified  list 
transmitted  to  him  by  the  secretary  of  state, 
and  that  this  list  is  to  contain  the  names  "of 
each  person  for  whom  nomination  papers 
have  been  filed  in  the  office  of  sucb  secretary 
of  state."    So,  too,  section  12,  defining  the 


form  of  ballots,  provides  "that  the  names  ot 
all  candidates  for  the  respective  offices  for 
whom  nomination  papers  have  been  duly 
filed  shall  be  printed  thereon."  Dndoabted- 
ly  the  county  clerk  acts  ministerially,  and 
the  information  upon  which  he  bo  acts  is 
that  received  by  him  from  the  secretary  of 
state.  But  it  does  not  follow  that  the  cer- 
tificate of  the  secretary  of  state  must  finally 
conclude  every  one  with  respect  to  the  form 
and  contents  of  the  ballot  Section  27  of  the 
act  authorizes  an  application  to  this  conrt, 
to  a  District  Court  of  Appeal,  or  to  a  an- 
perlor  court,  whenever  it  shall  be  made  to 
appear  "that  an  error  or  omission  lias  occur- 
red or  is  about  to  occur  in  the  placing  of 
any  name  on  an  official  primary  election  bal- 
lot, that  any  error  has  been  or  is  about  to 
be  committed  in  printing  such  ballot,  or  that 
any  wrongful  act  has  been  or  is  about  to  be 
done  by  any  •  •  •  county  clerk,  regis- 
trar of  voters  •  *  •  or  other  person 
charged  with  any  duty  concerning  the  pri- 
mary election,"  and  authorizes  the  court  to 
order  the  officer  or  person  charged  with  such 
error,  wrong,  or  neglect  to  correct  the  error, 
desist  from  the  wrongful  act,  or  perform  the 
duty.  This  Is  broad  language,  and  we  tliiuk 
it  was  designed  to  vest  in  the  courts  a  broad 
control  over  aU  officers  performing  duties  in 
connection  with  the  primary  elections.  With 
respect  to  the  names  of  the  candidates  to  be 
placed  upon  the  ballots,  the  remedy  la  not, 
under  this  sectioa,  limited  to  an  application 
to  compel  the  secretary  of  state  to  issue  the 
proper  certificate.  The  power  of  that  officer 
to  transmit  certified  lists  of  candidates  ex- 
pires 30  days  before  the  primary  election. 
After  that  date  all  duties  connected  with  the 
preparation  of  the  ballots  are  confided  to  the 
county  clerks  or  registrars  of  voters.  It  can- 
not have  been  contemplated  that  an  error  or 
Impropriety  in  a  proposed  ballot  should  be 
beyond  correction  after  the  secretary  of  state 
had  once  Issued  his  certificate  and  the  time 
within  wliidi  he  could  issue  a  corrected  cer- 
tificate had  expired.  If  he  should,  on  the 
last  day  allowed  by  law,  Issue  a  certificate 
which  omitted  the  name  of  a  candidate  whose 
name  should  be  upon  the  ballot,  the  only  pos- 
sible ronedy  would  be  by  application  to  a 
court  for  an  order  requiring  the  county  clerk 
or  registrar  of  voters  to  make  the  necessary 
correction.  Just  such  an  application  la,  we 
think,  contemplated  and  authorized  by  sec- 
tion 27  of  the  act,  and  we  think  the  situation 
Is  the  same  where,  by  reason  of  circumstanc- 
es arising  after  the  secretary  of  state  has 
made  his  certificate,  the  correct  form  of  bal- 
lot is  not  that  indicated  by  his  certificate. 

This  interpretation  of  the  statute  is  in  ac- 
cord with  the  fundamental  purpose  o£  all 
election  laws;  L  e.,  to  enable  the  voters  to 
exercise  a  free,  orderly,  and  intelligent 
choice.  We  can  conceive  of  no  good  reason 
why  a  ballot  should  contain  the  name  of  a 
person  who  is  not  in  fact  a  candidate  for 
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nomination,  even  though  he  may  once  have 
taken  the  steps  which  entitle  him  to  become 
such  candidate.  The  presence  of  his  name 
(like  that  of  a  candidate  who  has  died)  could 
operate  only  to  deprive  uninformed  electors 
of  their  votes,  to  the  injury  of  one  or  more 
of  the  actual  candidates,  and  to  the  possible 
perversion  of  the  true  popular  will.  We  are 
not  prepared  to  hold  that  the  law  requires 
this  result.  To  give  to  the  certificate  of  the 
secretary  of  state  the  conclusive  effect  con- 
tended for  by  the  resiiondent  would  be  to 
elevate  form  above  substance.  We  believe, 
on  the  contrary,  that  the  statute  contem- 
plates a  submission  to  the  electors  of  a 
choice  between  persons  who  are  candidates 
In  fact,  and  that  where,  from  any  cause,  the 
ballots  do  not  present  that  choice,  the  courts 
are  authorized,  under  section  27  of  the  act, 
to  direct  the  officials  having  control  of  the 
preparation  of  the  ballots  to  prepare  them  In 
proper  form. 

It  need  hardly  be  said  that  an  application 
of  this  kind  must  be  made  sufficiently  early 
to  enable  the  officials  to  have  the  necessary 
alterations  put  into  effect  In  the  present 
case  it  appears  that  the  time  to  Intervene 
before  the  date  of  the  election  will  be  suffi- 
cient for  the  respondent  to  obey  the  writ 
which  Is  to  issue.  We  assume  that  the  offi- 
cials of  other  counties  will  take  action  in 
harmony  with  the  views  here  expressed.  If, 
as  suggested  at  the  hearing.  It  will  be  im- 
possible in  some  instances  to  alter  the  sam- 
ple ballots,  the  spirit  of  the  present  ruling 
can  be  carried  out,  a«  far  as  possible,  by 
changing  the  form  of  the  official  ballots  to 
be  famished  to  the  voters. 

A  peremptory  writ  will  Issue  as  prayed. 

We  concur:  LORIQAN,  J.;  MBLVIN,  J.; 
HENSHAW,  J. 

SHAW,  J.,  because  of  temporary  absence, 
has  not  participated. 

HBNSHAW,  J.  I  concur  in  everything 
that  is  said  in  the  prevailing  opinion.  It 
certainly  will  not  be  questioned  that  an  elec- 
tor has  the  Inherent  right,  under  our  system 
of  government,  of  offering  himself  as  a  can- 
didate for  office,  and,  after  having  offered 
himself,  to  withdraw  his  name  and  retire 
from  the  political  contest  at  any  time  that 
be  sees  fit  The  sole  limitation  upon  this  un- 
questioned right  is  the  limitation  which  may 
be  fixed  upon  it  by  law.  The  only  limitation 
which  our  law  has  seen  fit  to  impose  is  that 
Inferentlally  contained  in  the  requirement  of 
a  candidate  to  make  an  affidavit  that,  "if 
nomliiated,"  be  will  continue  his  candidacy 
for  and  seek  election  to  the  office.  The  Leg- 
islature having  seen  fit  thus  to  restrict  the 
right  of  withdrawal  after  nomination,  and 
having  placed  no  restriction  upon  the  right 
of  withdrawal  before  nomination,  under  ev- 
ery canon  of  construction  that  rig^t  of  with- 


drawal before  nomination  still  rests  with  ev- 
ery candidate  for  office.  Such  was  the  unani- 
mous view  of  the  Supreme  Ciourt  of  Nevada 
In  the  case  dted  in  the  prevailing  opinion. 
Therefore  no  right  to  withdraw  his  name  as 
a  candidate  from  the  primary  ballot  is  ex- 
pressly or  Impliedly  given  to  any  candidate, 
because  it  is  not  necessary  that  it  should  be 
expressly  or  impliedly  given.  The  right  Is 
his,  unless  it  is  taken  away  by  positive  law, 
and  there  is  no  positive  law  so  doing.  Nor 
is  It  necessary  that  there  should  be  any  spe- 
cific mode  prescribed  by  which  any  with- 
drawal can  be  effected.  It  Is  a  reflection 
upon  our  Jurisprudence  to  say  that  Its  gen- 
eral remedies  are  not  adequate,  as  they  were 
found  to  be  by  the  Supreme  Court  of  Nevada 
under  a  statute  In  all  particulars  Identical 
with  our  own. 

But,  conceding  the  right  of  withdrawal  to 
exist,  the  dissentient  view  is  that  the  Legis- 
lature designed  that  this  right  should  have 
no  effect,  because  the  law  also  says  that 
county  clerks  shall  print  the  "names  of  all 
candidates  for  the  respective  <^ces  for  whom 
nomination  {papers  have  been  duly  filed." 
Such  a  construction  la  but  the  veriest  stick- 
ing in  the  bark.  To  attribute  such  a  mean- 
ing to  the  Legislature  is  deliberately  and  un- 
necessarily to  charge  it  with  the  design  of 
deluding  and  deceiving  the  electors  of  the 
state.  For  under  that  construction  It  is  not 
denied  that  it  means  that  the  name  ot  a 
candidate  who  has  died  may  not,  even  though 
the  fact  be  timely  and  officially  brought  to 
the  notice  of  the  county  derks,  be  omitted 
from  the  ballot  to  be  printed;  that  if  the 
sole  candidate  of  a  political  party  has  been 
convicted  of  a  felony,  and  thus  disqualified 
from  holding  office  the  Legislature  designed 
in  both  such  and  all  like  cases  that  the  name 
of  the  dead  man  and  that  the  name  of  the 
felon  should  remain  upcm  the  ballot,  notwith- 
standing that.  If  they  received  a  majority  of 
the  votes,  neither  could  take  office,  and  the 
result  would  be,  either  that  a  man  whom  the 
people  by  their  votes  had  not  selected  wobld 
fill  the  office,  or  that  the  state  mnut  be  sub- 
jected to  the  added  and  unnecessary  expense 
of  another  election.  I  am  unwilling  myself 
to  charge  the  Legislature  in  its  enactment  of 
the  primary  law  with  any  such  stupidity  or 
evil  design.  Nor  is  It  necessary  that  this 
should  be  done,  whenever,  as  here,  notifica- 
tion of  withdrawal,  of  death,  or  of  legal  dis- 
qualification to  hold  the  office,  la  under  time- 
ly notice  officially  made  known  to  the  coun- 
ty derk. 

The  provisions  of  the  primary  law  calling 
upon  the  county  clerks  to  print  upon  the 
primary  ballot  the  names  that  have  been  cer- 
tified to  them  by  the  secretary  of  state  by 
every  reasonable  intendment  mean  only  that 
those  names  shall  be  printed  unless  changes 
shall  have  occurred  within  the  contemplation 
of  the  law,  such  changes  as  in  fact  are  con- 
templated and  provisions  for  which  are  made 
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by  section  27  of  the  act  quoted  In  the  pre- 
vailing opinion,  and  the  forced  coostmctlon 
which  unnecessarily  Is  sought  to  be  given  to 
this,  I  repeat,  convicts  the  Legislature,  with- 
out any  express  language  to  that  effect,  of  a 
design  to  make  the  primary  election  ridicu- 
lous, by  compelling,  to  the  deception  of  the 
voters,  the  retention  of  the  name  of  a  man 
who  Is  dead  or  has  been  sent  to  the  state 
pflson. 

ANGBLLOTTI,  O.  J.  I  dissent.  Desirable 
as  may  appear  to  be  the  result  reached  by  the 
court  In  this  proceeding,  I  am  unable  to  con- 
cur therein  in  view  of  my  understanding  of 
the  meaning  of  the  provisions  of  the  direct 
primary  act. 

In  proposing  to  place  the  name  of  Mr. 
Bordwell  on  the  primary  ballot  as  a  candi- 
date for  the  Republican  nomination  for  Unit- 
ed States  Senator,  notwithstanding  his  at- 
tempted withdrawal  as  a  candidate  after 
having  regularly  qualified  as  such,  and  after 
his  name  had  been  regularly  certified  by  the 
secretory  of  state  to  the  various  county  clerks 
and  registrars  as  a  candidate,  the  county 
clerk  of  Orange  county  Is,  In  my  opinion, 
simply  proposing  to  follow  the  plain  man- 
date of  the  primary  act  If  this  be  the  situ- 
ation, of  coarse,  we  have  no  authority  to  or- 
der him  to  do  otherwise. 

The  clerk  Is  simply  proposing  to  print  on 
th%  primary  ballot,  as  candidates  for  the  Re- 
publican nomination  for  United  States  Sena- 
tor, the  names  of  all  persons  "for  whom  nom- 
ination papers  (Including  the  affidavit  of  the 
candidate  himself  stating  that  he  desires  to 
be  a  candidate)  have  been  duly  filed"  (sub- 
division 4,  i  12,  Primary  Act),  «m  tuch  names 
haw  ieen  correctly  certiflei  to  htm  by  the 
teoretary  of  state  (section  10,  Primary  Act), 
and  all  this  the  primary  act  erpressly  re- 
quires him  to  do. 

Mo  right  to  withdraw  his  name  as  a  can- 
didate from  the  primary  ballot  Is  expressly 
or  impliedly  given  any  such  person  by  any 
provision  of  the  Primary  Act,  no  mode  by 
which  any  withdrawal  can  be  effected  is  even 
sifggeeted  by  any  provision  of  the  act,  and  I 
cannot  read  the  act  otherwise  than  as  clear- 
ly contemplating  that  there  can  be  no  such 
withdrawal,  and  that  the  certificate  of  the 
secretary  of  state,  when  made  In  full  accord 
with  the  law,  is  absolutely  conclusive  on 
x>unty  clerks  and  registrars  as  to  the  names 
ivblcb  shall  be  placed  on  the  primary  ballot. 

I  concur:    LAWLOR,  J. 


OITT  OF  LOS  ANGELES  v.  MOORE 
et  al.     (Civ.  1975.) 
CDistrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  0,  1016.) 

1.   QUIETINO    TinJC    €=»52  —  JUDOHENT— Db- 
8CR1PTI0N— VAUDITT. 

In  an  action  to  quiet  title  against  a  city, 
where  it  was  admitted  in  the  pleadings  that  the 


precise  tract  of  land  In  dispute  was  Indaded 
within  lot  8  aa  shown  on  the  recorded  map,  a 
judgment  adjudicating  the  fee  to  be  in  the  plain- 
tiff therein  and  that  the  defendant  city  bad  no 
interest  in  the  land,  following  the  description  of 
the  land  designated  in  the  comi^aint  as  "lot  8 
of  the  additional  subdivision  of  the  Hamilton 
tract,  as  per  map  thereof  recorded  in  Book  28, 
at  page  86,  Miscellaneous  Records  of  Los  An- 
geles county,"  when  by  reference  to  the  map  it 
appeared  that  the  northerly,  easterly,  and  south- 
erly boundary  lines  were  distinctly  marked  by 
continuous  black  lines,  but  that  the  westerly 
side  of  the  lot  showed  two  dotted  lines  extend- 
ing between  the  prolongation  of  the  northerly 
and  southerly  lines  inclosing  a  wedge-shaped 
parcel  varying  from  about  50  feet  at  one  end 
to  about  SO  or  35  feet  at  the  other,  was  not 
so  ambiguous  as  to  be  void. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  SS  99>  102,  103 ;  Dec  Dig.  «=> 
52.] 

2.  JUDQliBNT  €=»743C9— EbTOPPKI/— TlTIX   TO 

Land. 
Such  judgment  from  which  no  appeal  was 
taken,  estopped  the  city  in  Its  condemnation 
proceeding  from  claiming  as  against  the  succes- 
sor of  the  plaintiff  in  the  former  action  that  it 
was  the  owner  of  the  parcel. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Si  1263,  1278,  1284;  Dee.  Dig.  «=> 
743(2).] 

3.  Judgment  €=3956(2)  —  Estoppel  —  Evi- 
DKNCB— Pleadings  and  Issues. 

Under  a  plea  of  former  adjadication  of  ti- 
tle to  a  pared  of  land  involved  in  a  city's  con- 
demnation proceeding,  the  pleadings  and  find- 
ings in  an  action  by  defendant's  predecessor 
to  quiet  title  against  the  city  were  admissible 
to  Ulnstrate  the  Issues  presented  in  the  former 
suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  1823 ;   Dec  Dig.  <3=»956(2).J 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Frank  G.  Flnlayson,  Judge. 

Condemnation  proceeding  by  the  City  of 
Los  Angeles  against  Boscoe  EL  Moore,  O.  B. 
Carter,  and  others.  Judgment  determining 
title  to  (me  lot  to  be  In  defendant  Carter,  mo- 
tion for  new  trial  denied,  and  the  City  ap- 
peals.   Judgment  and  order  aiQrmed. 

Albert  Lee  Stephens,  City  Atty.,  and  O.  D. 
Plllsbary  and  Myron  Westover,  Deputy  City 
Attys.,  all  of  Los  Angeles,  for  appellant 
Carter,  Klrby  h  Hoidwson,  Charles  Lants, 
and  Davis,  Lante  A  Wood,  all  of  Los  Angeles, 
for  respondents. 

JAMES,  J.  [1,  t\  'OOa  action  was  brought 
by  the  dty  of  Los  Angeles  to  condemn  two 
certain  strips  of  land  lying  on  either  side 
of  Avenue  20  for  the  parpose  of  widening 
that  thoronghfaze.  The  only  question  to  be 
considered  on  this  appeal  ooncenu  the  matter 
of  the  ownership  of  one  pared  oit  land  affect- 
ed by  the  condemnation.  The  dty  of  Los 
Angeles,  the  plaintifl,  claimed  that  it  was 
the  owner  of  this  painel;  the  trial  oonrt 
however,  determined  that  the  title  was  In 
respondent  Carter.  Gaiter  by  his  answer 
made  to  the  com^aint  pleaded  a  former  adja- 
dication as  to  this  piedae  parcel  of  land  had 
in  an  action  in  which  his  predecessor  in  in- 
terest was  the  plaintiff  and  the  dty  of  Los 
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Angeles  a  defendant.  Carter  maintained, 
In  which  contention  be  was  sustained  by  the 
trial  Judge,  that  t^  the  Judgment  in  the  ac- 
tion last  referred  to  the  mnnlclpallty  was 
estopped  from  again  litigating  the  question 
of  title.  In  the  action  the  Judgment  In  which 
Carter  pleaded  In  bar,  and  which  we  will 
hereafter  refer  to  as  the  Fox  Case,  the  plaln- 
tur  there  sought  to  quiet  his  title  to  a  lot 
which  he  designated  as  lot  8  of  the  additional 
subdivision  of  the  Hamilton  tract,  as  per 
map  thereof  recorded  In  Book  28,  at  page  S6, 
Mlscellaneons  Records  of  Los  Angeles  coun- 
ty. The  Judgment  followed  the  description 
of  the  land  as  contained  in  the  complaint 
By  reference  to  the  map  mentioned,  it  is 
found  that,  while  the  northerly,  easterly,  and 
southerly  boundary  lines  are  distinctly  mark- 
ed by  continuous  black  Unea,  the  westerly 
side  of  the  lot.  Instead  of  there  being  a 
boundary  line  marked  In  like  manner  as  on 
the  other  sides,  shows  two  dotted  lines  ex- 
tending between  the  prolongation  of  the 
northerly  and  southerly  boundary  lines  of  the 
lot,  and  which  dotted  lines  Inclose  a  wedge- 
shaped  parcel  varying  from  about  50  feet 
at  one  end  to  about  30  or  86  feet  at  the  other. 
It  is  this  wedge-shnped  piece  of  ground  that 
the  city  claimed  In  this  action  to  be  the 
owner  of.  Precisely  stated,  the  city's  claim 
Is  that  the  Judgment  rendered  in  the  Fox 
case,  by  referring  to  the  map  of  the  Hamil- 
ton tract  for  a  description  of  the  property  af- 
fected, did  not  accurately  describe  any  cer- 
tain property,  and  that,  because  of  such 
claimed  ambiguity,  the  Judgment  could  not 
he  aided  by  any  extraneous  evidence,  and 
could  not  be  pleaded  as  a  bar  in  estoppel  of 
the  right  of  the  city  to  here  again  assert 
title  The  city  objected  to  evidence  offered 
by  Carter  of  the  Judgment  roll  in  the  lox 
case,  and  also  to  the  stenographic  reporter's 
record  of  the  testimony  of  a  surveyor  who 
was  caUed  upon  to  identify  the  small  parcel 
in  dispute  in  the  Fox  case.  The  Judgment  in 
the  Fox  case  was  not  so  ambiguous  as  to  be 
void.  It  referred  to  the  map  of  the  tract  as 
recorded,  which  map  did,  it  Is  true,  leave 
clouded  in  some  uncertainty  the  exact  loca- 
tion of  the  southerly  boundary  line  of  lot  8. 
Nevertheless,  as  between  Fox  and  the  dty  of 
Los  Angeles,  it  was  admitted  in  the  pleadings 
in  that  case  that  the  precise  tract  of  land 
which  is  involved  here  was  in  dispute,  and 
that  it  was  Included  within  lot  8  as  shown 
on  the  recorded  map.  The  dty  in  the  Fox 
case  aCBrmatively  alleged  that  the  wedge- 
shaped  tract  of  land  was  a  part  of  lot  8, 
and  the  court  found  in  that  case  that  the 
plaintiff,  Fox,  was  the  owner  of  all  of  lot  8, 
and  that  the  dty  was  not  the  owner  of  that 
portion  of  it  to  which  title  was  especially  al- 
leged as  being  in  the  dty.  The  Fox  suit 
brought  directly  in  issue  the  matter  of  title 
to  the  small  parcel  of  land,  and  the  dty, 
admitting  in  that  action  that  the  parcel  was 


contained  within  lot  8,  should  be  estopped 
from  afterwards  asserting  that  the  Judg- 
ment in  the  Fox  case  adjudicating  the  fee  ti- 
tle to  be  in  Fox,  and  that  the  dty  had  no  in- 
terest in  the  land,  did  not  settle  that  ques- 
tion. There  was  no  appeal  taken  in  the  Fox 
case  and  no  effort  made,  so  far  as  appears, 
to  have  that  Judgment  revised  in  any  way. 

[S]  We  think  that  the  pleadings  and  find- 
ings In  the  Fox  case  were  proper  to  be  intro- 
duced in  evidence  in  this  action  in  order  to 
illustrate  the  Issues  presented  In  that  prior 
suit.  Graves  v.  Hebbron,  126  Cal.  400,  68 
Pac  12.  On  the  question  of  estoppel,  the 
case  of  People  v.  Holladay,  93  CaL  241,  29 
Pac.  64,  27  Am.  St.  Bep.  186,  is  in  point. 

The  appeal  taken  herein  was  both  from  the 
Judgment  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CONRBT,  P.  3. ;  SHAW,  J. 


JOHNSTON  V.  CITI  OF  LOS  ANGELES 

et  aL 

CIXX  OF  LOS  ANGELES  v.  MOOKE  et  al. 

(Civ.  1977.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    July  6,  19ie.) 

1.  Dkbixb  «=»118— Existsnob— EvinENox. 

In  a  dty's  condemnation  proceeding,  with 
cross-complaint  by  a  defendant  claiming  an  in- 
terest in  part  of  the  land  sought  to  be  con- 
demned, where  it  was  stipulated  that  title  was 
in  the  dty,  unless  divested  by  its  deed  to  one 
under  whose  will  the  cross-complainant  claimed 
as  devisee,  and  where  the  cross-complainant  as- 
sumed the  burden  of  establishing  that  the  land 
was  induded  within  a  tract  conveyed  to  such 
testator,  and  not  conveyed  by  his  deed,  evidence 
held  not  to  show  that  the  dty's  title  had  been  di- 
vested by  its  deed. 

pM.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  «=»118.] 

2.  EviDBZfCK   «=>a08(0)— ADidssioirs— Abait- 

DONXD   PUKADING. 

A  defendant  who  had  affirmed  in  his  answer 
that  the  land  was  included  in  die  dty's  deed, 
but  who  expressly  abandoned  and  disclaimea 
such  contennon  at  the  trial,  did  not  thereby 
admit  that  the  land  was  indnded  in  sndi  deed, 
but  might  contend  that  it  was  not  induded 
therein. 

[Bd.   Note.— For  other  cases,   see  Evidence, 
(Sent  Dig.  H  718,  719  j   Dec.  Dig.  «=5»208(6).] 

3.  Eminknt   Douaiit   «=>158^Impbovembnt8 

— A68X8BMKNT&— PaTKBITI'  BT   ONB  NOT   iN- 
XBBBSTBO— ReOOVEBT. 

Where  land  was  sold  on  execution  against 
one  claiming  as  a  remote  grantee  of  a  dty,  but 
having^,  in  fact,  no  interest  therdn,  and  the 
«cecutioB  puidiaser  thereafter  paid  sewer  as- 
sessments, and  Iiad  the  amount  thereof  induded 
in  the  redemption  charge,  such  execntion  debt- 
or, by  redeeming  and  paying  the  assessment 
through  his  mortgagee,  was  not  entitled  to  re- 
cover the  amount  thereof  in  condemnation  pro- 
ceedinn  by  the  dty  against  the  actual  owner, 
such  debtor;  the  latter,  having  no  interest  in 
the  property  not  bdng  required  to  redeem. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  f{  426,  428-432;    Dec.  Dig. 
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Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  G.  Finlayson,  .Tudse. 

Condemnation  proceeding  by  the  City  of 
Los  Angeles  against  Roscoe  B.  Moore,  John 
Griffln  Johnston,  O.  B.  Carter,  and  others, 
with  cross-complaint  by  Johnston  against  the 
City  of  Los  Angeles  and  Carter.  Judgment 
against  cross-complainant  Johnston,  and  for 
cross-defendant  Carter,  motion  for  new  trial 
denied,  and  cross-complainant  appeals. 
Judgment  and  order  affirmed. 

Charles  Lentz  and  Davis,  Lantz  A  Wood, 
all  of  Los  Angeles,  for  appellant.  Albert 
Lee  Stephens,  City  Atty.,  Myron  Westover, 
Deputy  City  Atty.,  and  Carter,  Kirby  &  Hen- 
derson, all  of  Los  Angeles,  for  respondents. 

JAMES,  J.  This  is  an  appeal  taken  by 
John  Grlflln  Johnston,  against  whom  Judg- 
ment was  entered  and  an  order  made  deny- 
ing his  motion  for  a  new  trial.  The  appeal 
calls  into  question  the  correctness  of  the  de- 
cision of  the  trial  Judge  wherein  it  was 
determined  that  said  appellant  had  no  in- 
terest in  an  irregular  plot  of  ground  align- 
ing Avenue  20  in  the  city  of  Los  Angeles, 
which  the  city  by  condemnation  seeks  to 
take  for  the  purpose  of  widening  that  thor- 
oughfare. The  trial  judge  determined  title 
to  be  in  defendant  O.  B.  Carter.  That  de- 
termination on  the  separate  appeal  of  the 
city  of  Los  Angeles  taken  to  this  court, 
was  affirmed  in  an  opinion  filed  this  day 
(CiTll  No.  1075, 159  Pac.  872). 

[1]  The  land  in  question  aligns  a  portion 
of  the  northwesterly  boundary  of  lands  pat- 
ented to  the  city  of  Los  Angeles.  By  deed 
made  In  1863,  the  dty  of  Los  Angeles  con- 
veyed to  John  S.  Griffln  and  J.  C.  Welsh  a 
large  tract  of  land  embracing  more  than 
2,000  acres.  It  was  stipulated  at  the  trial 
that  the  title  to  all  of  this  land  and  the  land 
in  dispute  was  vested  in  the  city  of  Los  An- 
geles Immediately  prior  to  the  making  of 
the  deed  mentioned.  Welsh  subsequently 
conveyed  to  GriflSn,  and  Griffln  later  to  one 
Hamilton,  who  subdivided  the  land  so  ob- 
tained into  "Hamilton's  subdivision"  and 
"Hamilton's  additional  subdivision."  Appel- 
lant, Johnston,  as  the  devisee  under  the  will 
of  John  S.  Griffin,  claimed  that  the  plot  of 
land  in  dilute  was  Included  in  the  deed  to 
Griffin  and  Welsh  from  the  city,  and  was 
not  indnded  in  the  deed  made  by  Griffln  to 
Hamilton;  hence  that  it  was  distributed  to 
him  under  the  will  in  the  estate  of  Griffln. 
Under  the  stipulation  made,  in  effect,  that 
the  title  was  in  the  city  unless  divested  by 
the  Griffin- Welsh  deed,  appellant  at  the  trial 
assumed  the  burden  of  establishing  that 
the  land  was  located  within  the  boundaries 
of  the  large  tract  conveyed  to  Griffln  and 
Welsh.  In  order  to  establish  the  northwest- 
erly boundaries  of  the  plot  so  conveyed,  It 
was  necessary  to  locate  the  original  patent 
boundary  of  the  city.  This  boundary,  as 
surveyed  and  described  in  the  patent,  start- 
ing from  the  northwest  city  patent  corner, 


pursaed  a  meandering  conrad  iouthwesterly 
to  a  point  made  by  the  Junction  of  tlie  Los 
Angeles  river  with  the  Arroyo  Seco.  From 
this  point,  called  station  36,  the  line  pro- 
ceeded In  a  northwesterly  meanderlsg 
course,  following  the  bed  of  the  Los  Angeles 
river.  Station  86,  being  the  one  immediate- 
ly northwest  of  the  point  station  35,  was 
described  as  being  at  the  edge  of  the  water 
of  the  rtver.  The  river  for  some  distance 
in  that  locality  is  confined  on  the  west  by 
a  chain  of  hills  composed  in  the  main  of  a 
shale  or  rock  formation.  In  the  Griffin- 
Welsh  deed  the  southerly  comer  of  the  land 
described  was  located  at  a  monument  mark- 
ed by  a  mound  of  stones,  the  location  of 
which  the  testimony  showed  was  well  known 
to  old  residents,  and  its  location  was  by  the 
testimony  accurately  fixed  at  the  triaL  The 
testimony  of  the  surveyors  who  attempted 
to  trace  the  lines  of  the  Grifiln-Welsb  land 
showed  that  the  monument  mentioned  at 
the  southerly  comer  of  the  property  was  dis- 
regarded. The  testimony  also  showed  tliat, 
had  the  location  of  this  monument  been 
taken  as  a  starting  point  and  the  line  run 
northerly,  the  land  in  dispute  would  bare 
been  thrown  without  the  parcel  conve3'ed 
to  Griffln  and  Welsh.  The  inaccuracy  of  the 
lines  of  these  surveyors  was  also  illustrated 
In  the  testimony  by  showing  that,  assuming 
the  points  taken  by  them  to  correctly  locate 
stations  on  the  northwesterly  dty  patent 
line,  by  turning  the  angle  at  the  point  sta- 
tion 35  at  the  south  and  starting  northwest- 
erly according  to  the  angle  and  call  of  the 
patent  description,  station  36  would  not 
have  been  located  in  the  edge  of  the  stream 
of  the  Ix)s  Angeles  river,  but  would  have  been 
thrown  on  the  hillside  to  an  elevation  of 
73  feet  above  the  present  river  bed.  The 
testimony  showed  very  conclusively  that  the 
bank  of  the  river  on  the  west  was  of  rocky 
formation,  and  therefore  could  have  been. 
affected  but  little  in  the  course  of  years  by 
the  current  of  the  water.  These  inaccura- 
cies appearing  in  the  surveys  of  the  engi- 
neers who  gave  testimony  for  appellant,  the 
trial  judge  held  that  the  burden  of  showing 
that  the  title  of  the  city  had  been  divested 
by  the  Grlffin-Welsh  deed  had  not  been  sus- 
tained.    In  this  concludon  we  agree. 

[2]  It  is  said  that  defendant  Carter  cannot 
raise  the  question  that  the  land  was  not  so 
included  in  the  Grlffin-Welsh  deed,  because 
he  affirmed  in  his  answer  that  the  land  was 
so  Included.  It  is  true  that  tn  one  of  the 
defenses  set  out  Carter  did  make  that  al- 
legation, but  he  expressly  abandoned  and 
disclaimed  that  contention  at  the  trial,  and 
hence  we  think  that  allegation  cannot  be 
viewed  as  an  admission  of  the  fact  contend- 
ed for.  The  maps  made  by  the  dty  cover- 
ing the  lands  of  Griffln  Bubdivislon  show 
recognition  of  the  "Sepulveda  comer";  that 
being  the  point  marked  by  the  mound  of 
stones  hereinbefore  referred  to  at  the  soutb 
line  of  the  Griffln  tract    Defendant  Caxter 


Digitized  by 


Google 


CaL) 


PBTEBS  ▼.  SUPERIOR  COURT 


«7S 


Introdnced  In  evidence,  as  dedaratlonB 
against  interest,  sworn  statements  made  to 
the  dty  assessor  by  John  S.  GrJffln  for  eight 
different  years,  the  first  being  for  1883,  and 
the  last  for  1898,  which  statements  purport- 
ed to  set  forth  all  of  the  land  owned  by 
GrlSIn  In  the  city  of  Los  Angeles,  and  none 
of  these  statements  described  any  of  the 
land  In  dispute.  It  was  not  error  to  allow 
In  evidence  the  decree  In  an  action  to  quiet 
title  brought  by  one  Fox  against  the  dty  of 
Los  Angeles,  which  was  introduced  by  Carter. 
That  action  is  described  In  the  opinion  treat- 
ing of  the  appeal  of  the  city  as  against 
Carter.  It  was  competent  evidence  against 
the  dty,  and,  if  not  relevant  to  the  issues 
as  between  Johnston  and  Carter,  could  hav« 
no  prejndldal  effect,  In  view  of  the  conclu- 
sion as  indicated  that  Johnston  did  not  sus- 
tain the  burden  of  proof  that  the  land  in  dis- 
pute was  within  the  plot  described  in  the 
Oriffin-Welsh  deed. 

[3]  Finally  It  Is  claimed  on  the  part  of  ap- 
pellant, Johnston,  that  a  determination  In 
favor  of  the  title  of  Carter  should  only  be 
made  ui>on  a  condition  for  the  repayment  to 
Johnston  of  the  sum  of  1284.86  which 
amount,  prior  to  the  trial  in  the  action,  had 
been  assessed  against  the  property  to  cover 
juunlcipal  sewer  improvements.  The  pay- 
ment of  the  claim  arose  In  this  way:  There 
was  a  Judgment  In  the  superior  court  tn  a 
separate  matter  against  Johnston  and  oth- 
ers amounting  to  the  sum  of  $1,053.10,  which 
Carter  became  the  owner  of  by  purchase. 
Carter  caused  an  execution  to  be  issued  up- 
on this  Judgment  and  a  levy  and  sale  made 
against  any  interest  which  Johnston  might 
have  In  the  land  In  dispute.  At  this  sale 
Carter  caused  such  Interest  to  be  struck  off 
to  the  nominal  party  who  was  acting  for 
him,  for  the  sum  of  $500,  which  was  credit- 
ed upon  the  Judgment  The  sewer  assess- 
ments becoming  payable,  Carter  caused 
these  to  be  paid  and  notified  the  sheriff  that, 
if  Johnston  made  redemption  under  the  exe- 
cution sale,  tliese  sewer  assessments  should 
be  Included  In  the  redemption  charge.  A 
mortgagee  of  Johnston  redeemed,  paying  the 
$500,  and  also  the  $284.85  required  for  sew- 
er Improvements.  It  Is  the  latter  amount 
that  Johnston  claims  the  court  should  have 
required  by  its  Judgment  to  be  repaid  to 
him.  We  think  this  contention  is  without 
merit.  If  Johnston,  as  is  here  determined, 
bad  no  interest  in  the  property,  he  was  not, 
nor  was  his  mortgagee,  required  to  redeem, 
and  if  they  had  refused  to  do  so  the  result 
would  have  been  that  Johnston  would  have 
bad  a  credit  of  $500  on  the  Judgment  entered 
against  him.  Having  chosen  to  redeem,  spec- 
ulating upon  It  being  determined  tnat  be 
had  some  interest  in  the  property  which 
had  been  made  the  subject  of  the  execution 
sale,  he.  In  our  view,  was  a  voluntary  actor, 
and  a  court  of  equity  in  such  an  action  as 
this  would  not  lend  him  any  aid  In  the  di- 


rection of  recovery  for  the  sewer  assess* 
ments  paid.  This  was  not  a  case  wliere  Car- 
ter, as  the  moving  party,  sought  to  have 
cleared  away  a  cloud  caused  by  a  sale  or 
asseaement  against  his  property;  the  title 
in  him,  as  it  is  now  determined,  was  dear 
of  any  such  lien,  real  or  apparent. 

Our  conclusion  is  that  the  evidence  fully 
sustains  the  Judgment  as  made  by  the  trial 
court;  that  no  errors  appear  which  warrant 
a  new  trial  being  granted  to  appellant. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONRBT,  P.  J.;   SHAW,  J. 


PETERS  T.  SUPERIOR  COURT  OP  CAUL- 

rORNIA  IN  AND  FOR  SAN  BEKNAB- 

DINO  COUNTY  et  aL    (Civ.  2122.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  14,  1016.    Rehearing  Denied 
by  Supreme  Court  Sept.  11,  1916.) 

1.  Appkai  and  EBRoa  ®=>429  —  Notice  — 
Waiveb  of  Defeots. 

Parties  who  accept  and  act  upon  notices 
with  regard  to  appeal  and  proceedings  prelim- 
inary thereto  cannot  on  the  appeal  raise  any 
question  as  to  sufficiency  of  the  service. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  2168-2172 ;  Dec.  Dig.  «s» 
429.] 

2.  Justices  qv  the  Peace  ^solSSlS) — Ap fku, 
—Bond  —  Justification  or  Subeties  —  No- 
tice. 

When  it  is  demanded  that  sureties  on  an 
appeal  bond  justify,  under  Code  Civ.  Proc.  | 
978a,  requiring  justification  on  notice  within 
five  days  after  such  demand,  it  is  no  excuse  for 
total  failure  of  notice  that  traffic  is  halted  hy 
a  storm,  no  notice  having  l>een  mailed,  and  there 
being  nothing  to  show  tliat  the  notice  could 
not  have  been  given  in  some  manner. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  {  555;  Dec.  Dig.  <S=» 
169(6).] 

8.  JusnoEs  OF  THE  Peace  «ss>169(6)— Appeal 
— Bond— JuBTiFicATioN  of  Subexisb  — No- 
tice. 
Under  Code  Civ.  Proc.  i  978a,  justification 

of  sureties  on  appeal  bond  without  notice  to 

the  adverse  party  is  ineffective  for  any  purpose, 

and  the  appeal   must  be  considered   as  if  no 

bond  had  ever  been  given. 
[Ed,  Note. — For  other  cases,  see  Justices  of 

the   Peace,  Cent   Dig.  (  655;    Dee.   Dig.   <8s3 

160(6).] 

Petition  by  S.  H.  Peters  for  a  writ  of  cer- 
tiorari to  the  Superior  Court  for  San  Ber- 
nardino County  and  J.  W.  Curtis,  Judge,  to 
review  order  denying  plaintiff's  motion  to 
dismiss  defendant's  appeal  from  a  Judgment 
for  plaintiff  In  the  Justice's  court.  Order  an- 
nulled. 

W.  T.  Craig,  H.  R.  Archbald,  and  A.  Hen- 
derson Stockton,  all  of  Los  Angeles,  for  peti- 
tioner. A.  S.  .Maloney,  of  San  BemardinOt 
for  respondents. 

JAMES,  J.  Certiorari  to  revleiw  proceed' 
ings  had  on  a  motion  made  to  dismiss  an  ap- 
peal taken  to  the  superior  court  of  the  county 
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of  San  Bernardino  from  the  Juatlce'B  court  of 
Oolton  township.  In  the  Justice's  court  ac- 
tion this  petitioner  was  the  plalntlfl,  and  se- 
cured Judgment  against  A.  CroweU  and  H.  O. 
OroweU.  The  defendants  in  that  action  ap- 
pealed. The  motion  made  by  the  petitioner 
in  the  superior  court  was  to  dismiss  the  ap- 
peal taken  by  the  Crowells  because  the  sure- 
ties on  the  undeprtaklng  on  appeal  had  failed 
to  Justify  upon  notice  to  the  plaintiff  after 
exception  had  been  taken  to  their  sufficiency. 
The  superior  court  denied  the  motion.  We 
have  before  us  the  record  of  the  proceedings 
and  evidence  heard  by  the  superior  court 
on  which  the  motion  was  determined.  It  ap- 
pears by  the  uncontradicted  evidence  that 
after  the  appeal  was  taken,  and  on  the  10th 
day  of  January,  1916,  the  attorneys  for  the 
plaintiff  In  the  Justice's  court  action,  whose 
offices  were  in  the  city  of  Los  Angeles,  re- 
ceived through  the  malls  a  copy  of  the  notice 
of  appeal  and  a  cc^y  of  the  bond  given  on 
appeal,  with  request  that  they  acknowledge 
service  on  the  notice  of  appeal  and  return 
the  same  to  the  Justice.  The  attorneys  for 
the  plaintiff  thereupon  wrote  to  the  attorney 
for  the  defendants-appellants,  whose  office 
was  in  the  city  of  San  Bernardino,  acknowl- 
edging receipt  of  the  notice  of  appeal  and 
bond,  and  informing  said  attorney  that  they 
had  accepted  service  of  the  notice  of  appeal, 
and  returned  the  same  to  the  Justice  of  the 
peace,  at  the  same  time  inclosing  a  notice  of 
exception  to  the  sureties  on  thq  undertaking. 
This  letter,  it  was  admitted,  was  received  by 
the  attorney  addressed  on  January  12th.  The 
Ootice  of  exception  to  aurefties  ^as  filed  with 
the  Justice  on  January  14th.  In  another  let- 
ter received  in  San  Bernardino  on  January 
12th  the  plaintiff's  attorneys  stated  to  the  op- 
posing counsel: 

"Kindly  give  ma  as  much  notice  as  possible  of 
the  date  of  justification  of  sureties." 

To  this  letter  a  reply  was  made  to  the  effect 
that  the  hearing  of  the  Justification  of  sure- 
ties would  be  taken  up  some  time  later  in 
the  month.  On  the  14th  ^of  January  the  San 
Bernardino  counsel  received  from  the  plain- 
tifTs  counsel  a  letter  in  which  he  was  advis- 
ed that  the  plaintiff  would  insist  upon  the 
sureties  Justifying  strictly  in  accordance  with 
law;  that  Is,  within  five  days  from  the  date 
of  the  exception. 

No  notice  of  any  Justification  was  given, 
but  on  the  18th  of  January  the  sureties  ap- 
peared before  the  Justice  and  Justified.  In  ex- 
cuse for  not  having  given  a  notice  to  the 
plaintiff  as  to  the  time  when  the  sureties 
would  appear  for  Justification,  counsel  for 
the  defendants  and  for  the  respondent  here 
set  out  in  his  affidavit  made  to  the  superior 
court: 

"That  from  the  14th  day  of  January,  1916,  to 
the  19tk  day.  of  January,  1916,  a  great  amount 
of  niiu  fell,  causing  fioods  and  stopping  traffic 


on  all  railcoads,  so  that  afitont  was  unable  to 
mail  notice  of  date  of  Justification  of  sureties 
to  the  plaintiff  and  his  attorneys ;  that  affiant 
sought  to  communicate  by  telephone  with  Ixts 
Angeles,  where  plaintiff  and  plamtifTs  attorneys 
reside,  but  was  unable  to  do  so  on  account  of 
the  severity  of  the  storm  and  rainfaU;  that 
the  said  sureties  justified  before  J.  B.  Hanna, 
justice  of  the  peace  of  Oolton  township,  on  the 
18th  day  of  January,  1916;  said  sureties  resid- 
ing in  the  dty  of  San  Bernardino,  were  com- 
poTled  to  go  to  Oolton  on  a  switch  engine  on  said 
day,  being  the  only  manner  in  which  they  could 
reach  Oolton  on  account  of  the  severity  of  the 
rainfaU." 

[1]  It  therefore  appears  that  the  Justifica- 
tion of  the  sureties  was  made  wholly  without 
any  notice  being  given  to  the  opposite  party. 
So  far  as  the  service  of  the  various  notices 
is  to  ba  considered,  we  think  that  the  par- 
ties are  not  entitled  to  raise  any  question  as 
to  the  sufficiency  of  such  service  now,  as  they 
at  the  time  adopted  that  service  as  trafflcient 
and  proceeded  to  act  upon  it. 

[2]  If  circumstances  existed  which  would 
excuse  the  appealing  parties  for  holding  tlie 
Justification  after  the  time  prescribed  by  law, 
such  facts  are  not  disclosed,  for  It  appears 
that  no  notice  was  attempted  to  be  given  at 
all;  that  the  sureties  did  not  Justify  upon 
notice  either  within  or  after  the  expiration 
of  five  days  from  the  date  of  receipt  of  the 
notice  of  exception.  The  statement  that 
traffic  was  delayed  by  reason  of  storms,  and 
telephone  connection  with  Los  Angeles  (where 
the  opposing  counsel  resided)  cut  off,  would 
not  excuse  the  appellants  from  at  least  de- 
positing in  the  malls  a  notice  of  the  date 
when  the  sureties  would  Justify;  and,  fur- 
ther, it  does  not  appear  but  that  by  some 
other  means  of  communication,  telegraph  or 
messenger,  such  notice  might  have  been  giv- 
en and  in  time. 

[3]  The  Justification  of  the  sureties  taking 
place  without  notice,  of  course  It  must  be 
considered  the  same  as  though  no  Justifica- 
tion at  all  was  had.  As  we  have  pointed  out, 
there  was  no  attempt  at  all  made  to  have 
the  sureties  Justify  upon  notice  at  any  time 
after  the  exception  was  taken  to  their  suf- 
ficiency; In  other  words,  plaintiff  was  never 
afforded  an  opportunity  to  be  present,  as  he 
was  entitled  to,  at  the  time  the  sureties  ap- 
peared for.  Justification. 

The  undertaking  on  appeal,  upon  failure 
of  the  sureties  to  Justify  upon  notice  to  tlie 
adverse  party,  became  ineffectual  for  any 
purix>se,  and  the  appeal  most  necessarily  be 
considered  as  though  no  undertaking  bad 
been  given.  Such  is  the  express  provision  of 
section  978a,  Code  of  Civil  Procedure. 

The  order  of  the  superior  court  denying 
petitioner's  motion  to  dismiss  the  appeal  in 
the  Justice's  court  action  herein  in  the  certi- 
fied record  referred  to  is  annulled ;  petitioner 
to  have  his  costs. 

We  concur:    OONHBY,  P.  J.;   SHAW.  J. 
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WIN80B  V.   SIUOA  BKIOE   CO. 
(CHt.  1514.) 
(DistTiet  Oonrt  of  Appeal,  TUrd  Diatriet,  Cal- 
ifornia.   July  14,  l&ie.) 

1.  Mastek  and  Sebvant  «=»S9(1)— Contbaot 
OF  Euplotmkri^Bbbaoh— Pleadiso. 

AUeeation  of  complaint  for  breach  of  em- 
ployment contract  that  defendant  refused  to 
perform  and  plaintiff  was  by  such  refusal,  pre- 
voited  from  performiiiK,  is  insufficient  to  charge 
a  discbarge  or  breach  for  which  plaintiff  could 
recover  salary  unearned  for  the  term  of  the 
contract. 

rEjd.  Note.— SV>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  12,  4S;  Dec.  Dig.  «=> 
38(1).] 

2.  Mabtxb    and    Sbbvant   «s»40(3)— B^^aob 
OF  CoNTBACT—DiscuABOK— Evidence. 

Evidence  heJd  insufficient  ta  show  discharge 
of  plaintiff  by  secretary  of  defendant  corpora- 
tion in  breach  of  employment  contract. 

[Ed.  Note.— For  other  cases,  sea  Master  and 
Servant,  Cent.  Dig.  {  49 :   Dec.  Dig.  «s»40(3).] 

3.  Master  and  Sebvant  ^=33&— Bbeach  ur 
Contract— OirrEB  to  Pekfobu. 

Plaintiff,  having  an  employment  contract 
with  defendant,  but  expressing  himself  as  dis- 
satisfied, on  being  told  by  defendant's  secretary 
that  defendant  would  release  him,  could  not 
then  sue  as  for  discharge  in  breach  of  contract, 
without  presenting  himself  as  ready  to  perform 
and  being  refused  by  defendant. 

CEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  IMg.  f|  12,  42;  Dec  Dig.  «=> 
36.] 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  8.  W.  Wlasor  against  the  Silica 
Brick  Company.  Judgment  for  plaintiff,  and 
from  an  order  denying  new  trial,  defendant 
appeals.    Reversed. 

A.  L.  Shlmi  and  O.  Ij.  Shlno,  botb  of  Sac- 
ramento, for  appellant  Charles  O.  Busick 
and  O.  O.  Hopkins,  botb  of  Sacramento,  tot 
respondent 

HART,  3.  Tbls  actlw  was  brought  by  the 
plaintiff  for  the  recovery  of  damages  for  the 
breadi  of  a  contract  between  blm  and  the  de- 
fendant A  trial  by  Juiy  was  had,  verdict 
for  plaintiff  In  tkc  simi  of  $7,300  retnmed, 
and  Judgment  entered  In  accordance  tbere- 
with.  The  defendant  moved  for  a  new  trlaL 
The  court  made  an  order  denying  the  motion, 
and  this  appeal  is  from  said  order. 

The  contract,  for  the  alleged  breach  of 
which. the  plaintiff  seeks  damages  through 
tbls  action,  was  made  and  entered  into  by 
and  between  the  plaintiff  and  the  defendant 
on  the  26th  day  of  July,  1910.  It  is  set  out 
in  full  In  the  complaint  It  recites  and  cov- 
enants that  the  plaintiff,  party  of  the  first 
part,  has  agreed  to  assign,  and  has  assigned, 
to  the  party  of  the  second  part  the  defend- 
ant all  his  right  title,  etc  In  and  to  cer- 
tain leases  and  contracts  for  the  removal  of 
earth  and  clay  materials  to  be  used  In  the 
manufacture  of  brick  and  other  articles,  "and 
has  agreed  to  give  his  entire  time  and  atten- 
tion to  the  buedness  of  the  party  of  the  sec- 


ond part  for  a  period  of  five  years" ;  that  In 
consideration  therefor  the  defendant  has  giv- 
en  said  plaintiff  30,000  shares  of  its  capital 
stock,  and  agreed  to  employ  the  plaintiff  for 
the  term  of  five  years  at  a  monthly  salary  of 
$200  as  a  minimum,  "and  an  additional 
amount  equal  to  five  per  cent  of  the  net  prof- 
its of  the  party  of  the  second  part  over  and 
above  the  first  twenty-eight  thousand  dol- 
lars of  net  profits  each  year."  The  plaintiff 
was  not  mtly  to  give  his  exclusive  time  and 
attention  to  the  manufacture  of  brick  and 
"such  other  articles  as  the  defendant  may 
elect"  and  In  the  performance  of  such  serv- 
ice was  to  work  at  such  place  or  places,  as 
the  defendant  might  direct,  putting  in  such 
service  the  best  of  his  ability  and  knowledge 
in  brick  manufacture,  but  he  was  also  to  de- 
liver to  the  defendant  "all  formulee  known 
and  used  by  him  for  the  manufacture  of  sucb 
articles  as  tb»  party  of  the  second  part  may 
desire  to  manufacture,  and  that  said  formulie 
shall  be  entered  upon  the  books  of  the  party 
of  the  second  part  and  shall  become  the  prop- 
erty of  the  party  of  the  second  part  during 
said  five  years."  Besides  some  other  provi- 
sions of  the  contract  which  it  is  not  nece» 
sary  spedflcally  to  refer  to  here.  It  is  far- 
ther agreed  by  the  plaintiff  that  "during  said 
five  years  he  will  not  engage  in  any  other 
business  in  the  state  of  CuUfornla,  nor  ad- 
vise or  assist  In  any  manner  any  pers(Hi  or 
corporation  that  manufactures  or  ^eUs  arti- 
cles similar  to  any  articles  manufactured  by 
the  party  of  the  second  part" 

The  complaint  is  In  two  counts — the  one 
for  damages  for  the  alleged. violation  of  the 
terms  of  the  contract  by  the  wrongful  dla- 
mlasal  of  the  plaintiff  by  the  defendant  from 
its  service,  and  the  other  for  damages  for  the 
alleged  failure  of  the  defendant  to  pay  to  the 
plaintiff  the  6  per  cent  on  the  net  profits  of 
the  corporation  over  and  above  the  first  $28,- 
000  of  the  net  profits  of  the  concern,  which 
profits,  it  is  alleged,  amounted  iu  the  aggre- 
gate, for  the  year  ending  with  the  discharge 
of  the  defendant  to  the  sum  of  $8,000,  the 
total  amount  for  which  Judgment  Is  asked 
being  the  sum  of  $17,200.  It  may  here  be 
stated  that  no  evidence  was  offered  or  re* 
celved  in  support  of  the  averments  of  the 
seowd  count  und  the  same  may  therefore 
be  dismissed  without  further  notice. 

The  complaint  avers  that  upon  the  mak- 
ing of  the  contract  the  plaintiff  entered  upon 
the  performance  of  the  terms  thereof  so  far 
as  it  related  to  him,  and  "began  the  discharge 
of  his  duties'  thereunder,  and  thereafter  con- 
tinued such  performance  and  to  dischaige 
said  duties"  until  on  or  about  the  20th  day 
of  September,  1911,  when  said  defendant 
without  the  consent  and  against  the  wUl  of 
the  plaintiff,  "refused  to  perform  said  con- 
tract any  longer  or  further  in  whole,  or  In 
part  to  any  extent  or  at  all,  and  stUl  so  re- 
fuses ;  that  thJfv  plaintiff  was  then  and  there. 
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and  has  ever  since  been  and  still  Is,  ready 
and  willing  to  perform  said  contract  fully 
and  in  all  respects  on  his  part,  and  ever 
since  said  20th  day  of  September,  1911,  be 
has  been  prevented  from  performing  said  con- 
tract in  any  respect  or  at  all,  by  reason  of 
the  aforesaid  refusal  and  contlnned  refusal 
of  the  defendant." 

The  defendant  filed  an  answer  and  a  cross- 
complaint  In  the  former,  in  addition  to 
making  specific  denials  of  the  averments  of 
the  complaint,  after  admitting,  however,  the 
making  of  the  contract  referred  to,  it  set  np 
a  special  defense,  alleging  that,  after  the 
plaintiff  entered  upon  the  dlsdiarge  of  his 
duties  under  said  contract,  it  was  ascertain- 
ed by  the  defendant  that  the  plaintiff  was 
surreptitiously  receiving  commlasions  from 
persons  npon  sales  by  such  persons  of  ma- 
chinery and  other  supplies  to  the  defendant 
for  its  use  in  its  business,  and  that  the  plain- 
tiff had  not  accounted  to  the  defendant  for 
the  commissions  so  received ;  that  thereupon 
negotiations  were  had  between  the  plaintiff 
and  the  defendant  looking  to  the  cancellation 
of  said  contract,  which  negotiations  led  to  an 
agreement  between  the  parties  on  or  about 
the  18th  day  of  September,  1911,  canceling 
and  annulling  said  contract  in  cMislderation 
of  the  payment  by  the  defendant  to  the  plain- 
tiff of  the  sum  of  $125,  the  same  to  be  in  full 
satisfaction  of  all  claimsr  against  said  defend- 
ant; that  of  the  sum  so  agreed  to  be  paid 
the  plaintiff,  the  defendant  paid  him  the  sum 
of  $88.00. 

'  The  cross-complaint  charges  that,  solely  by 
and  through  willful  and  fraudulent  misrepre- 
sentations relative  to  the  value  of  the  leases 
transferred  to  the  corporation  and  to  the 
ability  and  experience  of  the  plaintiff  as  a 
manufacturer  of  brick  and  other  articles 
made  out  of  clay,  the  defendant  was  Induced 
to  enter  into  the  contract  which  is  the  basis 
of  this  action.  As  there  Is  no  evidence  in 
the  record  bearing  upon  the  charges  so  made, 
further  consideration  thereof  Is  not  neces- 
sary. 

Although,  as  stated,  the  case  was  tried  by 
a  jury,  the  court  nevertheless  made  specific 
findings  against  the  defendant  and  in  favor 
of  the  plaintiff  upon  aU  the  vital  matters 
presented  by  the  pleadings.  These  findings, 
in  view  of  the  submission  of  the  issues  of 
fact  to  a  jury,  were  manifestly  tmnecesaary. 

[1]  We  think  the  complaint  falls  to  make 
out  a  case  for  damages  for  a  breach  of  the 
contract  npon  the  part  of  the  defendant. 
It  will  be  noted  that  in  paragraph  4  of  that 
pleading  it  is  alleged  that  the  defendant  re- 
fused "to  perform  the  contract  any  longer 
or  further  or  in  whole  or  in  part  or  to  any 
extent,"  and  stUl  so  refuses,  and  that  the 
plaintiff  has  been  prevented  from  performing 
the  contract  in  any  respect  or  at  all  by  rea- 
son of  the  "aforesaid  refusal  and  continued 
refusal  of  said  defendant."  This  is  the  only 
averment  in  the  complaint  which  it  may  be 


claimed  charges  that  the  plaintiff  was  dis- 
charged, and  it  is  clear  that  it  falls  far  short 
of  being  a  direct  allegation  that  the  plain- 
tifl  was  discharged  from  the  employment  of 
the  defendant.  It  is  not  Inconceivable  or  even 
Improbable  that  an  employer  might,  for  rea- 
sons sufficient  to  himself,  be  of  the  opinion 
that  it  would  be  better  for  him  or  his  business 
to  refuse  to  allow  an  employ^,  under  a  con- 
tract with  him  <the  employer)  for  personal 
services,  to  continue  his  labors,  and  still  ex- 
pect and  intend  to  remain  faithful  to  bis 
obllgatloii  to  pay  such  onploy^  his  compensa- 
tion, as  called  for  by  the  contract,  as  It 
became  'due.  The  most  that  can  be  said  of 
the  complaint  Is  that,  since  ttte  20th  day  of 
September,  1911,  the  defendant  had  prevented 
the  plaintiff  from  performing  any  work.  This 
is  not  an  averment  that,  at  that  time,  or  at 
any  other  time,  the  defendant  discharged 
the  plaintiff  and  refused  any  longer  to  be 
bound  by  lt$  contract.  It  might,  perhaps, 
be  an  averment  that  the  corporation  had  re- 
fused to  pay  the  plaintiff  hia  monthly  salary, 
but  for  this  violation  of  the  contract  he  wonU 
have  an  action  for  the  salary  due,  and  noth- 
ing else.  He  quite  clearly  cannot  maintain 
an  action  for  compensation  unearned  witbont 
a  direct  averment  of  discharge  from  employ- 
ment. 

The  point  thus  considered,  although  neces- 
sarily raised  by  the  demurrer,  is  not  discussed 
or  touched  npon  by  counsel  for  the  appellant 
In  their  briefs ;  and,  while  we  believe  It  to  be 
sufficient  to  warrant  a  reversal  of  the  judg- 
ment, we  shall,  for  the  reason  that  respond- 
ent was  given  no  opportunity  to  answer  or 
discuss  the  point,  and  for  the  farther  reason 
that,  in  our  opinion,  the  Judgment  cannot 
Justly  be  upheld  upon  a  consideration  of  the 
record,  even  upon  the  assumption  that  the 
complaint  does  state  a  cause  of  action  for  a 
breach  of  the  contract,  further  consider  the 
record  and  the  points  to  which  the  counsel 
for  both  sides  solely  address  their  attention 
and  the  discussion  is  their  respective  briefs. 

Two  points  are  made  by  the  defendant 
against  the  legal  stability  of  the  verdict,  vte.: 
(1)  That  the  alleged  disdiarge  of  the  plaintiff 
from  the  service  of  the  corporation,  having 
been  the  act  of  the  secretary  of  said  corpora- 
tion, and  such  act  not  appearing  tb  have  been 
authorined  by  the  corporation  itself,  was  the 
exercise  of  a  power  not  within  the  scope  of 
the  authority  of  the  secretary.  It  Is  hence 
argued  that  the  attempted  discharge  yns 
none  at  all  either  In  law  or  to  fact.  P)  That 
the  evidence  doesi  not  support  the  implied 
finding  of  the  Jury  that  the  secretary  dis- 
charged the  defendant 

[2]  We  are  of  the  oitoioQ  that  the  last- 
stated  point  must  be  sustained,  and  it  vrlll 
not  be  necessary,  therefore,  to  consider  the 
point  first  above  stated. 

The  plaintiff's  version  of  the  transaction 
which,  he  claims,  resulted  to  his  dismissal 
from  the  service  of  the  corporation,  is,  in 
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substance,- M  follows:  Tbat,  on  tbe  17th  day 
of  September — about  14  montha  after  he  en- 
tered ui>ou  the  iierforinanoe  of  tale  part  of  tbe 
contract  pleaded  lu  the  complaint — ^he  receiv- 
ed the  following  letter,  signed  by  J.  P.  Dar- 
gitz,  secretary  of  tbe  corporation,  said  letter 
being  dated  at  Sacramento,  September  16, 
1911: 

"By  reqneat  of  the  board  of  directors  yon  will 
please  report  at  tliis  office  before  returning  to 
the  planL" 

In  obedience  to  the  request  so  made,  tbe 
plaintiff  called  at  the  office  of  the  corpora- 
tion, in  tbe  Oschner  building.  Sacramento, 
and  there  met  Dargitz.  What  occurred  be- 
tween tbe  plaintiff  and  Darglta  at  ttiat  In- 
terriew  may  i>e8t  be  told  In  the  former's  own 
language  as  a  witness: 

"I  saw  Mr.  Dargitz.  I  came  in  and  addressed 
liim  as  I  asnaUy  did,  'How  do  you  do?'  and  I 
was  in  very  much  need  of  some  money,  I  never 
had  been  paid  up  while  I  worked  with  them.  I 
told  him  I  had  to  have  some  money,  my 
creditors  were  pressing  me,  I  could  not  get  any 
more  credit,  and  he  shook  his  head,  be  said, 
'We  have  no  money.'  He  took  out  a  bank  book ; 
showed  me  a  check  book  with  a  little  red  line 
on  it ;  he  claimed  they  had  overdrawn  their  ac- 
count in  a  Sacramento  bank  where  they  had 
deposited,  where  they  had  done  their  business, 
the  Sacramento  Valley  Trust  Company,  I  be- 
lieive.  He  got  up  and  motioned  me  to  go  out  in 
tbe  anteroom,  and  I  followed  lum  out  there.  He 
closed  'the  door,  he  says,  'Winsor,'  he  says,  'I 
am  very  sorry,  but  we  have  no  money  any  more, 
and  we  will  nave  to  let  you  go.'  And  I  says,  'I 
am  very  sorry ;  I  got  to  eet  my  money ;  don't 
I  get  any  money  here 7"  He  says,  'We  nave  not 
got  it,  but  I  can  give — I  will  give  you  some  mon- 
ey if  yon  will  release  tbat  contract.'  I  said, 
'Let's  see  your  money.'  He  said,  'Well,  I  will 
have  to  get  it  from  Mr.  Pierce ;  excuse  me  a  mo- 
ment.' He  opened  the  door,  went  into  the 
room,  came  out  with  a  typewritten  sheet,  and 
said,  'If  yoo  will  sign  that,  I  will  get  the  mon- 
ey from  Mr.  Pierce.'  I  read  the  document  over, 
and  it  was  an  agreement  that  I  was  to  relin- 
quish all  claims  and  release  the  Silica  Brick 
Company  for  the  snm  of  $125.  I  told  Mr.  Dar- 
gitz that  I  could  not  sign  it.  He  said,  'I  can 
get  that  amount  througn  the  courtesy  of  Mr. 
Pierce.'  I  said,  'I  will  think  it  over,'  and  walk- 
ed out  of  the  office  and  never  went  back.  I  nev- 
er had  any  conversation  with  him  concerning 
the  cancellation  or  surrender  of  the  contract 
at  any  time  after  that  or  before." 

A  few  days  thereafter,  the  plaintiff  re- 
celred  from  Dargitz  the  following  letter, 
wblcta  was  dated  at  Sacramento,  September 
20,  1911: 

"As  per  your  agreement  with  me,  Monday, 
the  18tn,  I  am  now  ready  to  hand  you  check 
and  settle  contract.  The  company  hereby  re- 
leases von  from  any  further  services  in  its  be- 
half. This  will  enable  you  to  seek  employment 
elsewhere." 

Tbe  plaintiff  further  testified  that  at  one 
tlnae  he  was  a  member  of  tbe  defendant's 
board  of  directors;  that  he  had  received 
from  the  corporation  30,000  shares  of  Its 
capital  stock;  that  the  plant  was  "shut 
down"  for  a  while  during  the  course  of  his 
directorship,  but  resumed  operations  there- 
after; that  again  It  stopped  operations,  and 


at  this  time  he  was  no  longer  a  director; 
that  when  it  "shut  down"  on  the  last  occa- 
sion it  seemed  to  him  "that  tbe  plant  was 
not  going  to  reopen  again."    He  testified: 

"I  have  been  willing  and  ready  at  all  times 
since  the  execution  of  this  contract  to  comply 
with  the  terms  of  the  contract." 

Tbe  plaintiff  himself  was  tbe  only  witness 
who  gave  testimony  In  his  own  behalf,  and 
the  foregoing  constitutes  a  fair  r4sum6  of 
the  only  testimony  offered  and  received  upon 
the  question  of  his  alleged  discbarge  by  tbe 
defendant. 

As  explanatory  of  tbe  language  of  the  letter 
last  above  presented  herein,  Dargitz  testi- 
fied that.  In  tbe  conversation  referred  to  by 
ithe  plaintiff  in  bis  testimony,  the  Important 
part  of  which  is  given  above,  tbe  plaintiff 
said  to  the  witness  that: 

He  "was  very  anxious  to  know  what  was  go- 
ing to  be  done  out  there"  (referring  to  uie 
plant) ;  that  he  (plaintiff)  "had  been  laboring 
under  uncertainties  so  long  that  he  wanted  to 
have  some  definite  idea  what  was  going  to  be 
done,  and  he  wanted  me  to  tell  him  what  con- 
dition the  company  was  in,  and  whether  the 
thing  was  emng  ahead.  I  told  him  that  it  was 
very  doubtful,  that  the  company  never  had  been 
financed,  and  was  not  financed  then,  and  heavily 
indebted.  He  said  that  he  had  an  opportunity 
to  get  a  good  position  with  N.  Clark  &  Sons  in 
Alameda,  and  if  this  thing  was  not  going  to  go 
pretty  quick,  he'  wanted  to  take  advantage  of 
that  position,  and  that  he  would  like  to  quit 
if  this  was  still  uncertain.  I  replied  that  my 
candid  and  confidential  advice  to  nim  would  oe 
to  accept  that  position,  as  this  was  still  very 
uncertam;  and  ne  wanted  to  know  if  the  com- 
pany would  release  him,  and  I  said  I  thought 
they  would." 

The  testimony  so  given  by  Dargitz  was  not 
in  any  manner  or  degree  contradicted  by  the 
plaintiff,  although  be  was  recalled  to  the  wit- 
ness stand  In  rebuttal  after  Dargitz  gave 
said  testimony. 

It  Is  very  apparent  tbat  the  letter  ad- 
dressed by  Dargitz  to  tbe  plaintiff  nnder  date 
of  September  20,  1911,  is  not  so  phrased  as 
to  constitute  It  a  clear  and  an  unequivocal 
act  of  dismissal.  Upon  Its  face  It  is  capable 
of  the  construction  that  by  It  the  defendant 
did  not  intend  peremptorily  to  discbarge  tbe 
plaintiff,  but  Intended  it  to  mean  simply  this: 
That  tbe  company  was  willing  to  release  the 
plaintiff  from  bis  obligations  under  the  con- 
tract, and  BO  afford  Mm  an  opportunity  to 
secure  employment  elsewhere,  It  being  left 
to  tbe  plaintiff  to  elect  whether  be  would  or 
would  not  accept  the  release.  This,  we  say, 
Is  a  meaning  which  may  reasonably  be  at- 
tached to  tbe  letter  when  construed  accord- 
ing to  its  face  or  without  reference  to  mat- 
ters extrinsic  thereto.  But,  when  construed 
by  tbe  light  of  tbe  testimony  of  Dargitz,  and 
even  that  of  tbe  plaintiff  himself.  It  becomes 
absolute  certain  that  the  meaning  and  in- 
tent of  the  letter  is  aa  It  Is  so  given.  Tbe  lat- 
ter testified.  It  wUl  be  remembered,  that,  after 
Dargitz  proposed  to  him  that  tbe  company 
would  pay  him  the  sum  of  $125  la  considera- 
tion, of  the  capceUatlon  of  tb«  «optract,  he 
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finally  replied,  "I  will  think  It  oyer,"  and 
thereupon  he  left  the  company's  office  and 
did  not  return.  This  reply,  together  with  the 
fact,  to  which  the  plaintiff  himself  testified, 
that  the  plant  was  dosed  down,  and  "seemed 
that  it  was  not  going  to  reopen  again,"  was 
reasonably  sufficient  to  Justify  Dargltz  In  at 
least  believing  that  the  proposition  so  made 
was  not,  or  would  not  be,  wholly  unsatisfac- 
tory to  the  plaintiff,  and  that  one  of  the  ob- 
jects which  the  latter  was  then  seeking  to 
accomplish  was  to  secure  release  from  the 
obligations  of  the  contract. 

If,  however,  there  still  remains  some  rea- 
son for  doubting  what  the  true  intention  of 
the  company  was  In  addressing  said  letter  to 
the  plaintiff,  then  a  consideration  of  the  tes- 
timony of  Dargltz  (and  there  is  no  substan- 
tial reason  why  in  this  connection  that  por- 
tion of  his  testimony  explaining  the  language 
and  the  purpose  of  the  letter  should  not  be 
considered,  since  it  wafl  not  contradicted), 
will  well-nigh  conclusively  show  that  the 
letter  was  not  intended  as  a  peremptory  dis- 
missal of  the  plaintiff  from  the  service  of 
the  company,  but  merely  to  release  him  from 
the  burdens  of  the  contract  so  that  he  might 
be  given  free  and  full  opportunity  to  seek 
and  accept  other  employment.  Dat^tz  testi- 
fied, as  we  have  shown,  that.  In  the  conver- 
sation with  the  plaintiff  on  the  IStb  of  Sep- 
tember, or  three  or  four  days  prior  to  the 
receipt  of  the  letter  In  question  by  the  plain- 
tiff, the  latter  declared  that  he  then  had  an 
opportunity  to  obtain  employment  with  a 
firm  In  Alameda,  and  asked  Dargltz  If  he  (the 
latter)  thought  the  company  would  release 
him  (plaintiff)  from  the  contract,  and  that 
DargltB  replied  that  he  thought  it  would. 
Thus  it  iB  very  clear  that  Dargltz  had  reason 
to.  say  to  the  plaintiff  that  he  was  released 
from  his  contract  with  the  company  without 
being  actuated  by  any  motive  or  intention  of 
diacfaazglng.  the  plaintiff  and  so  abandoning 
the  c<mtract  That  Dargltz,  when  writing 
the  letter,  had  In  hla  mind  the  previous  oon- 
versatioin  with  the  plaintiff,  regarding  the 
question  whether  the  company  would  be 
wllUog  to  release  the  latter  from  tba  obliga- 
tions of  the  contract.  Is  plainly  evidenced  by 
the  suggestion  in  said  letter,  "This  will  enable 
you  to  seek  employment  elsewhere."  ■ 
.-J[n.tionfildering  Dargltz's  testimony  for  the 
ptnpose  of  ascertaining  the  intent  and  scope 
of'  the  letter,  we  have  not  been  unmindful 
of  the  rule  that  it  must  be  assumed,  as  a 
general  proposition,  that  the  evidence  intro- 
duced by  the  vanquished  party  in  opposition 
to  that  upon  which  the  verdict  has  been 
founded  was,  for  suiHclent  reasons,  repudiat- 
ed or  disregarded  by  the  Jury.  In  this  In- 
stance, however,  there  are  several  considera- 
tions which  will  Justify  an  ai^)ellate  court  in 
taking  into  account.  In  passing  upon  the  ques- 
tion whether  the  Jury  were  Warranted  In 
reaching  the  verdict  returned,  the  testimony 


of  the  party  by  whom  the  issue  has  been  lost 
First  among  these  is  the  fact,  as  before  sug- 
gested, that  the  testimony  of  Darglta  or  the 
verity  thereof  was  not  directly  or  expressly 
contradictedl  by  the  plaintiff.  The  second 
is  that  the  testimony  of  Dargltz  has  every 
appearance  of  being  probable,  since  it  ex- 
plains why  he  uses  in  the  letter  language  in- 
dicating that  the  company  was  willing  to  re- 
lease the  plaintiff  from  and  not  itself  aban- 
don the  contract  or  peremptorily  discharge 
the  plaintiff,  regardless  of  its  obligation  to 
give  him  employment  for  the  full  term  of 
five  years  at  the  stipulated  salary.  As  seen, 
Uargitz,  in  explaining  why  he  addressed  the 
letter  to  the  plaintiff  in  the  language  in  which 
it  was  phrased,  testified  that  the  latter  in 
effect  stated  to  him  in  the  conversation  pre- 
viously had  between,  them  that  be  could 
secure  employment  with  N.  Clark  &  Sons 
of  Alameda,  if  the  company  would  release 
him  from  any  further  obligation  of  proceed- 
ing with  the  performance  of  the  contract  on 
his  part  The  fact  that  Dargltz,  In  his  tes- 
timony, named  the  firm  by  which  the  plaintiff 
declared  to  him  that  he  had  an  opportunity 
to  be  employed  is  signiflcant.  Inasmuch  as 
the  plaintiff,  having  been  recalled  to  the 
witness  stand  after  the  defendant  had  rest- 
ed its  case,  had  absolutely  nothing  to  say 
about  N.  Clark  &  Sons,  not  denying  that  he 
referred  to  said  firm  In  his  conversation  with 
Dargltz,  ft  denial  .whltcfa  undoubtedly  he 
would  not  have  neglected  to  make  had  the 
fact  been  a  mere  figment  of  the  latter's  mind 
or  without  foundation.  But,  whatever  might 
have  been  the  intent  and  purpose  of  the 
letter.  It  must  be  Readily  apparent  upon  a 
reading  of  the  letter  that  it  was  so  vague  and 
uncertain  in  that  regard  as  not  to  have  Jus- 
tified the  plaintiff,  without  making  further 
investigation  to  ascertain  its  real  Import,  in 
treating  it  as  an  unconditional  and  peremp- 
tory dismissal. 

[SI  While  the  complaint  alleges  that  the 
plaintiff  was  willing  and  ready  to  perform 
the  contract  in  all  respects,  bu£  that  he  was 
prevented  from  so  doing  by  the  acts  and  con- 
duct of  tlie  defendant,  there  is  absolutely  no 
testimony  in  the  record  that  he  presented 
himself  to  the  defendant  and  offered  to  per- 
form his  part  of  the  contract  after  the  re- 
ceipt of  the  letter  of  September  20, 1911.  On 
the  contrary,  hei  himself  testified  that  he 
never  had  any  conversation  with  Dargitz, 
"concerning  the  cancellation  or  surrender  of 
the  contract  at  any  time"  after  the  conver- 
sation, which  was  had  Just  previously  to  the 
receipt  of  said  letter.  Nor  is  there  any  tes- 
timony, other  than  whatever  in  that  direction 
may  be  extracted  from  the  letter  itself,  that 
the  defendant  prevented  the  plaintiff  froni 
proceeding  with  the  execution  of  the  terms  of 
the  contract  on  his  part  It  Is  true  that  he 
testified,  as  he  pleaded,  that  be  was  ready  and 
wUUng  at  all  times  to  carry  out  his  part  of 
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the  agreement,  bat  we  tbiok  that  be  ougbt 
to  bave  shown  tbat  he  uneqolTOcaUy  mani- 
fested to  the  defendant  sncta  readiness  and 
wUllngDesfl.  In  other  words,  we  think  that, 
since  the  letter  announcing  his  release  from 
the  contract  did  not  Involve  a  clear  and  an 
nneqnlvocal  act  of  dismissal,  he  should  have 
shown  that  by  some  aftirmatlve  act  on  his  part 
he  manifested  to  the  company  that  he  did  not 
acquiesce  in  the  proposition  contained  ta  the 
letter,  and  did  not  desire  to  be  released  from 
the  contract.  This  he  conld  have  done  by 
presenting  himself  to  the  defendant  as  ready 
and  wlUlng  to  proceed  with  the  performance 
of  the  contract  Ohustead  v.  Bach,  7S  Md. 
182,  27  AtL  601,  22  L.  R.  ▲.  74,  44  Am.  St 
Bqt.  273,  275.  Of  course.  If,  after  so  present- 
ing himself  and  offering  to  go  on  with  his 
work,  the  plaintiff  had  been  prevented  by  the 
defendant  from  proceeding,  with  an  intention 
in  the  latter  not  to  pay  him  the  stipulated 
salary,  he  then  would  have  been  entitled  to 
bring  his  action  fbr  a  breadi  of  the  contract, 
as  It  would  be  a  useless  and  futHe  act  to 
contlnae  so. to  present  himself  and  offer  to 
proceed  with  the  performance  of  the  eon- 
tract  after  the  defendant  had  positively  re- 
fused to  permit  lilm  to  do  so.  De  Oamp  v. 
Hewitt,  11  Rob.  (La.)  290,  48  Am.  Dec.  204. 
Or,  if  the  act  of  the  defendant  had  constitut- 
ed a  clear,  unequivocal,  and  nncondltlonal 
and  peremptory  discharge  of  the  plaintiff, 
then,  perhaps,  the  latter  need  not  have  pre- 
sented himself  and  offered  to  continue  with 
the  performance  of  the  contract;  such  dis- 
missal being  itself  a  sufflcient  prevention  of 
the  performance  of  the  contract  by  the  de- 
fendant 

Our  conclusion  la,  however,  that,  under  the 
pecnllar  circumstances  of  this  case,  the  plain- 
tiff dM  not  do  all  that  was  required  of  him 
to  entitle  him  to  Institute  and  maintain  an 
action  for  his  compensation  under  the  terms 
of  the  contract  for  the  whole  of  the  unex- 
pired term  thereof.  Indeed,  asBumlng  that 
the  complaint  states  a  cause  of  action,  we 
believe  that  the  plaintiff  has  tailed  to  sustain 
the  allegations  thereof,  Inasmnch  as  there  is 
no  substantial  evidence,  dther  express  or 
ooostractlve,  or,  to  state  it  In  the  strict  lan- 
guage of  the  law  of  evidence,  dther  direct  or 
inferential,  to  support  the  averment  that 
the  defendant  prevented  the  plaintiff  from 
proceeding  with  the  performance  of  the  con- 
tract on  his  part 

It  Is  hardly  necessary  to  suggest  that,  in 
the  consideration  of  the  points  upon  which  we 
feel  impelled  to  reverse  the  case,  we  have  as- 
sumed wttbont  deciding  that  the  secretary 
of  the  corporation,  Dargitz,  was  duly  vested 
with  anthority  to  discharge  the  plaintiff. 

The  order  appealed  from  is  reversed. 

We  concur:  CHIFMAN,  P.  J.;  ELLISON, 
Judge  pro  tem. 


S.  B.  SLADB  LUMBER  00.  v.  DSBBT  at  nz. 

(Oiv.  1482.) 

(District  Oourt  of  Appeal,  Third  Distrtet,  Cal- 
ifornia.   July  26,  1916.     Rehearing  Denied 
by  Supreme  Court  Sept.  21,  1916.) 

1.  FaAITDDLENT    CONVEYANCES    9=>29S(3)— IlT- 

TKNT  TO  HiNDEB  Cbeoitobs  —  Bvinit^rcE  — 

SUVFICIKNOT. 

iSvidence,  together  with  legitimate  inferenc- 
es, held  to  justiiy  finding  that  gift  of  corpora- 
tion stock  to  owner's  wife  was  made  with  in- 
tent to  hinder  and  delay  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  894 ;  Dec.  Dig.  «a> 
298(3).] 

2.  Fbaudolkni  Oonveyanoes  ^=»67(1)— In- 
tent TO  HiNDEB  Ckkditobs  —  Evidence — 
SumciEKCY— Insolvency. 

A  solvent  person  may  transfer  property 
with  intent  to  defraud  creditors;  so  that  it 
need  not  always  be  inquired  whether  the  grantor 
is  Insolvent 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |i  188-141,  153,  167, 
158:    Dec.  Dig.  «a>57(l).] 

S.  FaaunuumT  CoNvsTAMon  •s»287— Snr- 
TiNO  AsioB— Evidence— AniussiBiuTT. 

A  judgment  creditor,  suing  to  subject  trans- 
ferred property  to  his  judgment|  may  introduce 
his  Judgment,  writs,  and  execution  as  the  basis 
for  maintaining  his  suit 

[Ed.  Note.— For  other  cases,  see  Fraadolent 
Conveyances,  Cent  Dig.  |  836 ;  Dec.  Dig.  <&=» 
287.] 

Appeal  from  Superior  Court,  Alameda 
County ;  WllUam  H.  Waste,  Judge. 

Suit  by  the  S.  E  Slade  Lumber  C!ompany 
against  Oscoe  E.  Derby  and  wife.  Froif 
Judgment  for  plaintiff  and  order  denying 
new  trial,  defendants  api)eal.    Affirmed. 

Oliver  Ellswortb,  of  San  Frandseo,  and 
Snook  ft  Church,  <rf  Oakland,  for  appellants. 
Corbet  &  Selby,  of  San  Francisco,  and  Fita- 
gerald  ft  Abbott,  of  Oakland,  for  respond- 
ent 

ELLISON,  Judge  pro  tem.  The  plaintiff, 
as  a  Judgment  creditor  of  the  defendant 
Oscoe  E.  Derby,  brought  this  suit  in  eqwlty 
to  have  declared  void  a  transfer  of  99  shares 
of  the  capital  stock  of  the  Derby  Estate  Com- 
pany (a  corporation),  made  by  said  Oscoe  E. 
Derby  to  his  wife,  the  defendant  Mary  U 
Derby.  As  grounds  for  the  relief  asiced  the 
plaintiff  alleged  that  said  transfer  was  made 
without  consideration,  at  a  time  when  the 
defendant  Oscoe  was  indebted  to  the  plaintiff 
in  a  large  amount  and  to  others;  that  the 
gift  of  the  shares  of  stock  in  said  corpora- 
tion was  made  by  said  defendant  Oscoe  to 
bis  wife  for  the  purpose  of  and  with  the  Intent 
to  binder  and  defraud  his  creditors,  and  par- 
ticularly this  plaintiff,  In  contemplation  of 
insolvency  and  while  the  said  defendant  was 
insolvent  The  findings  of  the  trial  court  were 
In  accordance  with  the  allegations  of  the  com- 
plaint, and  a  decree  was  given  and  made  de- 
claring said  transfer  to  be  void  as  to  the 
plaintiff  creditor,  and  said  98  shares  of  the 
capital  stock  of  the  Derby  Elstate  Ck>mpany 
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subject  to  the  payment  of  the  plaintiff's  Judg- 
ment. The  appeal  is  from  the  ]udgment,'aad 
also  from  an  order  denying  a  motion  for  a 
new  trial.  For  brevity  the  defendant  Oscoe 
E.  Derby  will  be  referred  to  as  the  defendant. 

The  principal  point  relied  upon  by  appel- 
lants for  a  reversal  Is  the  dalm  made  that 
the  findings  of  the  court  are  not  supported 
by  the  evidenca  The  record  Is  quite  large, 
and  It  Is  Impossible,  In  an  opinion  of  rea- 
sonable length,  to  review  all  the  testimony. 
The  following  salient  facts  may  be  stated  In 
narrative  form  and  give  a  general  impres- 
sion of  the  situation:  In  the  year  1883  one 
B).  M.  Derby,  the  father  of  the  defendant, 
died.  After  the  settlement  of  his  estate  in 
the  probate  court  and  In  the  year  1890  his 
heirs  formed  the  corporation  Derby  Elstate 
Company,  to  take  over  and  manage  all  the 
property  of  the  estate  of  E>.  M.  Derby  except 
his  Interest  in  the  lumber  business.  To  It 
was  transferred  all  the  estate  property,  with 
the  above  exception,  and  the  stock  of  the 
corporation,  600  shares,  was  Issued  as  fol- 
lows: 300  shares  to  Nancy  M.  Derby,  widow 
of  the  deceased ;  100  shares  to  the  defendant, 
a  son  of  the  deceased ;  100  shares  to  Augustus 
B.  Derby,  a  son  of  deceased;  95  shares  to 
Ldzzle  D.  Harmon,  a  daughter  of  deceased; 
and  6  shares  to  her  husband,  A.  K.  F.  Har-. 
mon. 

At  the  time  of  his  death  E.  M.  Derby  was 
engaged  In  the  lumber  business  with  one  G. 
H.  Payne,  and  the  business  was  conducted 
after  his  death  by  his  family  and  said  Payne, 
until  December  13,  1881,  at  which  time  the 
E.  M.  Derby  &  Co.  corporation  was  formed, 
and  all  the  property  and  assets  connected 
with  the  lumber  business  transferred  to  it. 
The  600  shares  capital  stock  of  the  last- 
named  corporation  were  Issued  to  the  follow- 
ing persons:  200  shares  to  O.  E.  Derby;  201 
shares  to  A.  B.  Derby ;  197  shares  to  Oeorge 
H.  Payne;  one  share  to  Nancy  M.  Derby; 
and  one  share  to  Lizzie  D.  Harmon — the 
stock  having  a  par  value  of  $100  per  share, 
and  the  capital  stock  being  $60,000.  George 
H.  Payne  died  at  some  date  prior  to  January, 
1909. 

After  the  creation  of  the  B.  M.  Derby  & 
Co.  corporation,  It  conducted  a  large  lumber 
business  In  Alameda  county.  In  the  course  of 
its  business  it  bought  much  lumber  from  the 
plaintiff  and  from  E.  J.  Dodge  Company,  a 
corporation.  The  purchases  from  the  plain- 
tiff from  January  25,  1907,  to  January  13, 
1009,  amounted  to  $96,196.02,  and  during 
the  same  period  payments  were  made  from 
time  to  time  which  left  a  balance  due  the 
plaintiff  on  the  last-named  date  of  about 
$72,000,  and  after  that  date  lumber  was  sold 
by  the  plaintiff  to  said  corporation  amounting 
to  $10,680.09.  The  defendant  was  legally 
liable  as  a  stockholder  for  the  payment  of 
one-third  of  this  Indebtedness.  He  testified 
that  he  was  aware  of  his  stockholder's  lia- 
bility.   The  witness  George  T.  KUnk,  aa  ac- 


countant appointed  by  the  court  to  Inyestlgate 
the  condition  of  E.  M.  Derby  &  Co.'s  affairs, 
presented  an  Itemized  statement  which  show- 
ed that  the  corporation  In  Its  business  trans- 
actions had  been  losing,  recently,  large  sums 
of  money.  His  report  showed  that  during 
the  year  1908  there  was  an  actual  loss  of  at 
least  as  much  as  $22,000,  and  in  addition 
to  this  there  was  written  off  the  books,  nn- 
collectable  notes,  $10,914.79,  and  $14,000  of 
accounts  deemed  worthless.  These  notes  and 
accounts  were  the  accumulations  of  several 
years.  The  result  of  this  witness'  Investiga- 
tions was  that,  on  January  IS,  1909,  the  B. 
M.  Derby  &  Co.  corporation  had  assets  of  the 
total  value  of  $187,781.76  and  llahilltlea 
amounting  to  $177,698.76,  leaving  a  book 
excess  of  assets  of  only  about  $11,000.  Coun- 
sel, In  trying  to  show  on  the  one  side  that 
the  corporation  was  solvent  and  on  the  other 
that  It  was  Insolvent,  have  presented  other 
figures  which  It  would  be  necessary  to  con- 
sider If  we  were  at  this  point  endeavoring 
to  show  solvency  or  insolvency.  But  as,  fCr 
present  purposes,  we  are  only  presenting 
figures  to  show  that  the  corporation  had  a 
large  indebtedness  as  compared  with  its  as- 
sets, the  above  figures  are  sufficient  for  the 
purpose. 

On  January  13, 1909,  the  defendant  made  a 
gift  to  hlB  wife,  the  other  defendant,  of  his 
99  shares  of  the  corporate  stock  of  the  Derby 
Estate  Company,  being  the  shares  of  stock 
Involved  in  this  litigation.  The  evidence 
shows  It  had  a  value  of  about  $25,000.  Prior 
to  that  time,  and  on  the  16th  day  of  Novem- 
ber, 1908,  the  defendant  gave  to  plaintiff  a 
written  option  by  which  he  offered  to  trans- 
fer to  plaintiff  all  hU  stock  In  the  £>.  M. 
Derby  &  Co.  corporation  in  conalderatioa 
that  plaintiff  would  assume  all  of  his  lia- 
bilities entailed  by  the  stock;  "the  idea  of 
the  above  proposition  being  that  myself  and 
brother  will  be  willing  to  release  all  claims 
to  our  holdings  in  B.  M.  Derby  &  Co.  if  yoa 
will  assume  all  liabilities  thereof."  On  May 
24,  1909,  the  defendant  transferred  all  Us 
stock  in  the  B.  M.  Derby  &  Co.  to  Bliss  Q.  Y. 
Bose,  a  stenographer  in  the  ofiloe  of  his  at- 
torney. This  transfer  was  made  without  con- 
sideration— a  gift. 

January  15,  1909,  the  defendant  deeded  to 
his  mother  real  estate  worth  $8,000,  and  she, 
on  the  same  day,  conveyed  It  to  the  Derby 
Estate  Company.  By  these  two  deeds  and  the 
previous  transfer  of  defendant's  stock  In  the 
Derby  Estate  Company  to  his  wife  she  got 
the  full  benefit  of  the  transer  of  the  real 
estate. 

August  11,  1909,  E.  M.  Derby  &  Co.  trans- 
ferred all  its  real  and  personal  property 
to  J.  F.  Carlston  and  Oliver  Ellsworth  in 
trust  for  its  creditors.  September  8,  1909, 
all  the  real  estate  of  E.  M.  Derby  ds  Co.  and 
of  the  defendant  was  attadbed  on  claims  held 
by  Central  Bank  and  Sogers,  amounting  to 
$55,000,  and  sold  under  execution.    ISie  de- 
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fendant,  ia  addition  to  his  stockholder's 
liability  In  E.  M.  Derby  &  Co.,  had  indorsed 
notes  tor  said  company  amounting  to  $55,000, 
and  was  Individually  liable  thereon.  He  also 
owed  his  slater,  Mrs.  Harmon,  $12,000,  se- 
cured by  mortgage  on  certain  real  estate.  He 
also  owed  one-third  of  an  indebtedness  of  the 
B.  M.  Derby  Co.  to  E.  J.  Dodge  Co.  of  $10,- 
770.40 ;  his  proportion  thereof  being  $3,660.12. 
After  the  transfer  of  all  of  the  assets  of  the 
E.  M.  Derby  &  Co.  to  J.  F.  Carlston  and 
Oliver  Ellsworth,  trustees  in  trust  for  the 
creditors  of  the  corporation  made,  as  above 
stated,  on  August  11,  1909,  the  plaintUt  re- 
ceived from  said  trustees  different  sums  of 
mon^  which  were  credited  on  the  indebted- 
ness of  B.  M.  Derby  &  Co.  to  It  These  pay- 
ments, together  with  other  money  secured 
between  January  13,  1000,  and  August  11, 
1909,  reduced  the  indebtedness  of  B.  M.  Derby 
&  Co.  to  the  plaintiff  to  $36,187.21.  On 
April  13,  1910,  the  plaintiff  brought  an  ac- 
tion against  the  d^endant  to  recover,  upon 
his  stockholder's  liability,  his  proportion  of 
the  above  Indebtedness,  and  on  July  29,  1910, 
secured  a  Judgment  therein  against  the  de- 
fendant for  the  sum  of  $12,358.40.  On  May 
10,  1910,  the  plaintiff,  having  obtained  an 
assignment  to  it  of  the  claim  of  B.  J.  Dodge 
Co.  against  R  M.  Derby  &  Co.,  brought  an 
action  against  the  defendant  to  recover  Judg- 
ment against  him  for  his  proportion  thereof 
as  a  stockholder  and  on  July  29,  1910,  re- 
covered a  Judgment  against  him  for  $3,671.09. 
Upon  these  two  Judgments  last  mentioned  the 
plaintiff  brings  this  suit  as  a  Judgment 
creditor  to  set  aside  the  transfer  of  the  90 
shares  of  stock  of  B.  M.  Derby  Estate  Com- 
pany by  defendant  to  bis  wife.  The  figures 
hereinbefore  given  may  not  in  all  cases  be 
wholly  accurate,  but  they  are  sufBciently 
accurate  for  present  purposes. 

The  foregoing  statement  does  not  contain 
a  recital  of  all  the  facts  proved  tending  to 
support  plaintiff's  case.  In  fairness  to  the 
defendant,  it  should  be  stated  that  on  the 
trial  he  gave  more  or  less  plausible  reasons 
and  explanations  for  the  various  transfers 
of  property  made  by  him,  but  the  trial  Judge 
was  at  liberty  not  to  accept  them  at  their 
face  value,  and  evidently  did  not 

[1]  We  think  this  bare  recital  of  the  history 
of  events,  with  the  inferences  that  may  leg- 
itimately and  properly  be  drawn  therefrom, 
show  that  the  court  had  ample  Justification 
for  Its  tlnding  that  the  gift  of  the  90  shares 
of  stock  was  made  with  Intent  to  hinder  and 
delay  the  creditors  of  defendant  In  collecting 
their  debts.  In  fact  It  Is  dUficult  to  see  what 
other  conclusion  could  properly  be  reached. 

The  defendant  owned  one-third  of  the 
stock  of  a  corporation  engaged  In  the  active 
bnatneBB  of  baylas  and  selling  lumber.  It 
was  loring  money  rapidly,  the  year  before  the 
stodc  waa  transferred  to  his  wife  having  lost 
$20,000,  or  «ie-thlTd  of  the  amount  for  whicdi 
it  mn  capitalized.    The  defendant  was  fully 


aware  of  the  condition  of  the  company.  It 
was,  as  counsel  express  it,  a  "sinking  ship," 
and  defendant  fully  realized  and  appreciated 
the  situation — so  much  so  that  in  November, 
1908,  he  offered,  in  connection  with  his  broth- 
er, to  transfer  to  the  plaintiff  all  his  stod£  In 
the  corporation  If  plaintiff  would  assume  all 
of  his  liabilities  entailed  by  the  stock.  One 
witness  testified  that,  in  addition  to  the 
transfer  of  all  his  stock  to  get  released  from 
his  stockholder's  liability,  the  defendant  and 
his  brother  also  offered  to  transfer  to  plain- 
tiff their  personal  real  estate  holdings,  valued 
at  $38,000.  This  was  denied  by  defendant, 
but  for  aught  we  know,  the  court  may  have 
believed  the  witness.  This  conduct  shows 
exactly  what  the  defendant  believed  to  be  the 
oondltlon  of  the  company,  and  gives  an  in- 
sight and  a  clear  one,  into-  his  state  of  mind 
and  desires.  Not  having  made  the  suggested 
deal  with  the  plaintiff,  in  January,  1909,  he 
gave  to  his  wife  the  stock  in  dispute.  Next 
he  deeded  to  his  mother  certain  real  estate 
without  consideration,  and  next  made  a 
stenographer  in  the  office  of  his  attorney  a 
present  of  all  of  his  stock  in  B.  M.  Derby  & 
Co.;  and  all  these  things  were  being  done 
when  he  was  largely  Indebted  as  herein  in- 
dicated. But  one  inference  can  be  properly 
drawn  from  this  conduct. 

[2]  We  deem  it  unnecessary  to  go  into  a 
close  mathematical  calculation  to  figure  out 
on  a  close  margin  whether  the  defendant  at 
the  time  of  the  transfer  might  have  had  a 
small  excess  of  assets  above  his  liabilities. 
A  solvent  person  may  transfer  property  with 
Intent  to  hinder  his  creditors,  as  well  as 
one  who  Is  Insolvent 

"It  is  obvious,  therefore,  that  the  question  up- 
on whicli  the  case  must  turn  is  whether  the  con- 
veyance is  in  fraud  of  the  rights  of  the  plaintiff 
as  a  creditor.  This,  under  our  statute,  ia  a 
question  of  fact  (Civ.  Code,  S  3442) ;  tliat  is  to 
say,  a  question  of  Intent."  Knox  v.  Blancken- 
buix,  28  Cal.  App.  801, 162  Pac.  60. 

It  Is  not  often  that  direct  proof  of  fraud 
can  be  obtained.  People  do  not  In  such  cases 
proclaim  their  intent  It  can  only  be  referred 
in  most  cases  from  all  the  attending  facta, 
circumstances,  and  conditions  and  by  ascrib- 
ing to  the  conduct  of  people  those  motives 
which  would  ordinarily  be  the  motives  of 
others  d<dng  like  things  under  like  circum- 
stances. 

[S]  Appellant  assigns  as  error  the  admis- 
sion in  evidence  of  Judgement,  writs,  and  ex- 
ecution in  the  suit  brought  by  plaintiff  to 
obtain  the  Judgment,  the  foundation  of  the 
suit.  To  enable  the  plaintiff  to  maintain  this 
suit,  it  was  necessary  for  him  to  show  that 
he  was  a  Judgment  creditor,  and  that  he  had 
exhausted  his  legal  remedies  to  obtain  satis- 
faction of  his  Judgment.  Some  other  objec- 
tions are  raised  as  to  the  admission  of  tes- 
timony, but  as  most  of  them  had  a  bearing 
upon  the  question  of  Insolvency,  they  need 
not  be  farther  considered.  In  this  class  of 
cases  a  wide  latitude  is  permissible. 
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"In  UtigatlonB  of  the  class  under  considera- 
tion, great  latitude  should  undoubtedly  be  al- 
lowed in  regard  to  the  admission  of  circum- 
stantial evidence  for  the  purpose  of  proving 
participation  in  manifest  fraud.  Objections  to 
testimony  as  irrelevant  are  not  favored  in  such 
cases,  since  the  force  of  circumstances  depends 
so  much  upon  their  number  and  connection. 
?%e  evidence  should  be  permitted  to  take  a  wide 
range,  as  in  most  cases  fraud  is  predicated  on 
circumstances,  and  not  upon  direct  proof." 
Bush  &MnUett  Co.  y.  Helbing,  134  OaL  676, 
66  Pac.  967. 

We  are  of  the  opinion  tbat  the  finding  of 
the  court  that  said  99  shares  of  stock,  were 
transferred  by  the  defendant  to  his  wife  In 
fraud  of  the  rights  of  bis  creditors,  and 
especially  of  the  plaintiff,  Is  sustained  by 
the  evidence. 

Findiug  no  reversible  error,  the  Judgment 
and  order  are  affirmed. 


We  concur:  OHIPMAN,  P.  J.;  HABT,  J. 


OOZ  r.  JEROME,  County  Auditor. 
(Civ.  2068.) 

(District  C<ourt  of  Appeal,  Second  District,  Cal- 

'ifornia.    July  20,  1916.    Rehearing  Denied 

by  Supreme  Court  Sept  IS,  1916.) 

UFFICEBS   «=>100(2)   —  COMFENSATIOH   —  IR- 

CBEASK. 

Under  (Jonst  art.  11,  S  9,  providing  that 
the  compensation  oil  any  county  or  town  officer 
shall  not  be  increased  after  his  election  or 
during  his  term  of  office,  a  township  justice  of 
the  peace  is  an  "officer,"  and  where  he  assumed 
his  oIHce  in  January,  1915,  he  was  not  entitled 
to  the  greater  compensation  provided  by  the  act 
effective  August  8,  1915  (St.  1915,  p.  1029). 

[Ed.  Note.— For  other  cases,  see  Officws, 
Cent.  Dig.  S  154;    Dec.  Dig.  <8=9l00(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Officers.] 

Petition  by  John  B.  Cox  for  writ  of  man- 
date against  William  O.  Jerome,  as  Andltor 
of  the  County  of  Orange,  State  of  California. 
Prayer  for  peremptory  writ  denied. 

N.  D.  Meyer,  A.  W.  Eutan,  and  R.  Y. 
Williams,  all  of  Santa  Ana,  for  petitioner.  L. 
A.  West,  A.  B.  Koepsel,  and  Walter  Eden, 
all  of  Santa  Ana,  for  respondent. 

JAMES,  J.  Petition  for  writ  of  mandate 
to  require  respondent,  as  auditor  of  the 
county  of  Orange,  to  issue  to  petitioner  cer- 
tain warrants  upon  the  treasury  of  the  coun- 
ty. In  payment  of  money  which  It  Is  alleged  is 
due  to  petitioner  for  ofiicial  services  perform- 
ed as  Justice  of  the  peace  of  Santa  Ana  town- 
ship. An  answer  was  filed  raising  issues  of 
law  only,  and  the  matter  has  been  submitted 
for  decision. 

At  the  time  petltloni^r  aseiume4  office  In 
January,. 1915,  the  law  provided,  that  Justices 
(ft  the  peace  should  receive. from  the  county 
£or  services  rendered  In  criminal  cases  the 


sum  of  $76  per  month.  On  the  8th  day  of 
August,  191S,  an  enactment  of  the  legis- 
lature (St.  1915,  p.  1082)  became  of  effect 
whidi  provided  that  In  counties  of  the  four- 
teenth class  and  In  townships  having  a  pop- 
ulation of  15,000  or  oTer,  the  Justices  of  the 
peace  should  receive  for  services  rendered 
in  criminal  cases  the  sum  of  $100  per  month. 
The  township  in  whldi  petitioner  was  acting 
was  found  by  the  orasns  taken  to  contain 
over  15,000  inhabitants,  and  his  claim  was 
thereafter  made  for  compensation  at  the  In- 
creased rate.'  The  vital  question  presented. 
Is  as  to  wheth^,  under  the  constltutioaal 
prohibition  against  Increase  of  compensation 
during  the  term  of  office  of  certain  officials, 
Itetltioner  shall  have  the  benefit  of  the  larger 
amount  for  his  services  in  criminal  cases. 
Section  0  of  article  11  of  the  Constitution 
provides  as  follows; 

"The  compensation  of  any  county,  dty,  town, 
or  municipal  officer  shall  not  be  increased  after 
his  election  or  during  bis  term  of  office.    •    •    •  " 

It  Is  argued  that  a  township  Justice  of  the 
peace  Is  neither  a  county,  city,  town,  nor 
municipal  officer,  and  that  therefore  there  la 
no  constitutional  restraint  placed  upon  the 
Legislature  to  Increase  the  compensation  of 
such  Justice  at  any  time.  The  Legislature 
Is  required,  under  the  direction  of  section  4 
of  article  11  of  the  Constitution,  to  establish 
a  system  of  county  governments  which  shall 
be  uniform  throughout  the  state.  It  Is  In 
that  section  also  provided  that  the  Legisla- 
ture may  provide  for  township  organization. 
But  no  township  organization,  within  the 
meaning  of  the  section  referred  to,  has  been 
established.  While  the  Legislature  has  from 
time  to  time,  by  various  general  laws  and 
statutes  known  as  county  government  acts, 
provided  for  a  uniform  government  of  the 
counties  and  subdivisions  therein,  It  has  been 
held  tbat  the  townships  mentioned  in  such 
acts  have  no  governmental  machinery  or  of- 
ficers so  distinct  from  the  county  as  to  Iden- 
tify such  townships  as  being  possessed  of 
functions  designed  to  be  possessed  by  "town- 
ship organization,"  referred  to  In  section  4 
of  article  11,  above  dted.  In  Ex  parte  Wall, 
48  Cal.  279, 17  Am.  Rep.  426,  It  was  held  that 
the  Legislature  did  not,  when  they  divided 
the  county  Into  townships,  create  "town  gov- 
ernments."   It  was  there  said: 

"The  townships  have  neither  been  given  per- 
sonality nor  any  other  of  the  attributes  of  a 
corporation;  no  official  has  been  named  em- 
powered to  call  the  inhabitants  or  voters  to- 
gether for  the  purposes  of  consultation  and  joint 
action;  no  act  has  been  passed  providing  for 
any  presiding  officer,  or  regulating  die  mode  of 
conducting  business,  or  of  dedanng  the  result 
of  the  action  of  the  inhabitants  or  voters  when 
assembled.    »    •    * " 

It  .would  then  appear  that  In  the  chuaiflea- 
tlon  of  township  Juatloes  of  tiie  peace  these 
officials  either  nuiat  be  referred  to  as  of- 
floeia  of  the  county,  or  become  some  species 
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of  state  officers.  Under  the  Constitution  as 
it  Is  now  written  Jnstlees  of  tbe  peace  are 
not  spedflcally  mentioned  aa  belonging  to 
the  Judicial  department  of  tbe  state;  andx 
judicial  power  is  declared*  to  consist  of  the 
Senate,  tbe  Supreme  Court,  district  oonrts 
of  Bippetil,  superior  courts,  "and  snch  inferior 
courts  as  the  Leglslatare  may  establish  in 
any  Incorporated  city  or  town,  township, 
county,  or  dty  and  county."  In  the  case  of 
Fettle  V.  Cobb,  133  CaL  74,  66  Paa  326,  the 
question  as  to  whether  a  city  justice  of  the 
peace  was  a  city  or  a  county  officer  was  dis- 
cussed, and  while  not  given  precise  definition 
in  the  decision,  the  court  there  said: 

"It  may  be  admitted  that  dty  justices  of  the 
peace  do  not  come,  or  at  least  ao  not  altogether 
come,  within  the  category  of  county  or  township 
oflRcers;  bnt  it  is  equally  clear  that  they  do 
not  come  altogether  within  that  of  dty  officers. 
Tbey  cannot,  dierefore,  strictly  speakioK,  be 
said  to  be  dther  county  officers  or  city  omcers, 
for  that  would  imply  that  they  were  exclusively 
such ;  but  without  much  impropriety  they  may 
be  said  to  be  either.  •  •  •  More  accurately 
speaking,  they,,  as  neU  as  county  justieea,  form 
part  of  the  judidal  crstem  of  the  state.  •  *  * 
It  does  not  follow,  however,  from  the  peculiar 
nature  of  their  offices,  that  justices  of  the  peace 
or  otiber  judidal  officers  do  not  constitute  part 
«f  county  or  dty  goremmeBts." 

This  dedalon  also  affirms  the  propriety  of 
Including  prorisions  affecting  justices  of  the 
peace  in  the  county  government  acts.  In 
reason  at  least  there  would  seem  to  be  no 
sound  basis  for  declaring  that  township  jus- 
tices of  the  peace  were  not  intended  to  be  af- 
fected by  the  provisions  of  section  9,  art.  11, 
of  the  Constitution  in  tbe  matter  of  inixeas- 
tng  their  compensation  during  their  terms  of 
office.  The  Legislature  has  not  seen  fit  to 
provide  for  separate  township  government. 
Tbe  court  Intimates  in  the  Cobb  Case,  supra, 
that  a  city  justice  of  the  peace  possesses  in 
some  measure  qualities  of  a  county  officer. 
In  cases  in  which  the  question  as  to  the 
right  to  Increase  the  compensation  of  justices 
or  constables  was  involved,  and  there  have 
been  several,  it  has  never  been  denied  that 
the  provisions  of  section  9  of  article  11  af- 
fect these  officers,  and  the  Supreme  Court 
has  80  assumed,  without  any  suggestion  that 
the  subject  was  open  for  debate.  We  refer 
to  Smith  T.  Mathews,  156  CaL  762,  103  Pac. 
199,  and  Crockett  v.  Mathews,  167  Cal.  163, 
106  Pac.  576. 

We  are  not  disposed  to  discuss  other  ques- 
tions presented  by  counsel  for  respondent  in 
opposition  to  the  prayer  of  the  petition.  Our 
conclusion  Is  that  petitioner,  as  justice  of.  the 
peace  of  Santa  Ana  township,  is  one  of  the 
officers  mentioned  in  the  constitutional  provi- 
sion dted,  which  forbids  an  Increase  In  the 
compensation  paid  to  him  during  bis  term  of 
office. 

The  prayer  fbr  a  peremptory  writ  is  de- 
nied. 

We  concur:  CONRBTT,  P.  J. ;   SHAW,  3. 


6LEASON  et  ux.  y.  PROUD.    (Ov.  1960.) 

(District  Court  of  Appeal,  Second  District,  Call* 

fornla.     July  22,  1016.     Rehearing  Denied 

by  Supreme  Court  Sept.  18,  1916.) 

1.  FBAUn  ^=322(1)  —  RXPB£BKNTATION  —  RK- 
LIANCK. 

A  contracting  party  is  entitled  to  rely  on 
the  express  statement  of  an  existing  fact,  the 
truth  of  which  is  known  to  the  opposite  party 
and  unknown  to  him,  as  the  basis  of  a  mutual 
agreement,  and  is  under  no  obligation  to  investi- 
gate and  verify  the  statements  which  the  other 
party,  with  full  means  of  knowledge,  has  de- 
liberately made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  if  19,  20,  22,  2S;  Dec.  Dig.  •8»22(1).] 

2,  EZCHAROK  OF  PBOPEBTT  «=>10— REPBESEN- 
TATIONS— FiXSm— laABIUTT. 

Where  there  was  no  express  statement  of 
alleged  untrue  facts  by  defendant's  agent,  who 
nepotlated  an  exchange  of  property  between 
plaintiff  and  defendant,  and  where  letters  of  cer- 
tain parties  from  whom  the  defendant  had  re- 
cdved  certain  bonds  diown  by  his  agent  to  the 
plaintiff  contained  statements  as  to  their  value 
for  which  defendant  did  not  vouch,  there  was  no 
relationship  between  snch  parties  and  the  de- 
fendant aa  to  make  him  respondble  for  their  al- 
leged misrepresentations  as  to  the  value  of  such 
bonds  token  by  the  plaintiff. 

[Kd.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  |  11 ;   Dec.  Dig.  4=910.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   J.  P.  Wood,  Judge. 

Action  by  I.  W.  Gleason  and  wife  against 
C.  J.  Proud.  Judgment  for  defendant,  mo- 
tion for  new  trial  denied,  and  plaintiffs  ap- 
peal.   Judgment  and  order  affirmed. 

Harold  A.  Gilmam,  Tanner,  Taft  &  Odell, 
and  Tanner,  Odell,  Odell  &  Taft,  all  of  Los 
Angeles,  for  appellants.  Victor  T,  Watklus, 
Thorpe  &  Eanno,  Jos^h  Musgrove,  and 
Charles  W.  Lyon,  all  of  Los  Angeles,  for  re- 
spondent 

CONRET,  P.  J.  This  is  an  action  to  ai- 
force  an  alleged  right  of  resclsdon  of  a  con- 
tract and  exchange  of  property  between 
plaintiffs  and  defendant.  The  plaintiffs  ap- 
peal from  the  judgmoit  and  from,  an  order 
denying  their  motion  for  a  new  trial. 

The  alleged  misrepresentations  relate  to 
bonds  of  the  Bisbee  Light  &  Power  Company, 
an  Arizona  corporation,  which  were  trans- 
ferred by  defendant  to  plaintiff  I..W.  Gleason 
as  the  principal  part  of  the  consideration 
given  by  Proud  for  the  property  conveyed  to 
him  by  Gleason.  The  transaction  took  place 
In  September  and  October,  1908.  Respondent, 
Proud,  had  acquired  these  bonds  a  few  weeks 
before  that  time  by  transfer  from  A,  W.  Mc- 
Pherson  and  W.  F.  Nordholt  In  consideration 
of  real  property  conveyed  to  them  by  Proud. 
In  that  transaction  one  H.  A.  Landwehr  had 
acted  as  an  agent  for  Proud,  and  li^  that  way 
had  acquired  some  knpwledge  concerning  the 
Bisbee  bonds  and  Proud's  ownership  thereof. 

In  tbe  original  domplaint  filed  in  this  ac- 
tion it  was  alleged  that  the  defendant  made 
certain  representations  of  fact  upon  which 
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the  plaintiffs  relied,  and  that  such  representa- 
tions were  false;  also  that  the  defendant 
concealed  certain  material  facts  which,  if 
they  had  been  known  to  plalntlfts,  would 
have  caused  thfe  plaintiffs  to  refuse  to  enter 
Into  the  contract  At  the  trial  the  evidence 
wholly  failed  to  estiabllsh  any  Intentional 
misrepresentations  or  concealments  of  fact 
made  by  the  defendant  or  his  agent.  Wlth- 
put  abandoning  their  claim  that  tibe  represen- 
tations complained  of  were  known  by  the  de- 
fendant and  his  agents  to  be  false,  the  plain- 
tiffs at  the  trial  further  amended  their  com- 
plaint by  alleging  that  the  defendant  was  not, 
nor  were  his  agents,  warranted  In  making 
said  assertions  or  statements  by  the  Informa- 
tion they  possessed  when  the  same  were 
made,  although  they  may  have  believed  them 
to  be  true.  Presumably  this  amendment  was 
made  to  bring  the  case  within  the  terms  of  the 
definition  of  actual  fraud  contained  In  sec- 
tion 1572  of  the  Civil  Code ;  whereby  actual 
fraud  consists  of  certain  acts  and  circum- 
stances, one  of  which  Is  "the  positive  asser- 
tion, in  a  manner  not  warranted  by  the  In- 
formation of  the  person  making  It,  of  that 
which  is  not  true,  though  he  believes  It  to 
be  true." 

The  plaintiffs  do  not  base  their  action  upon 
any  representations  made  personally  by  the 
defendant.  Their  claim  is  that  Landwehr 
was  Proud's  agent,  and  that  Landwehr  made 
or  caused  to  be  made  the  representations 
upon  which  they  relied.  On  this  appeal  It 
is  contended  that  the  court  erred  In  sustain- 
ing objections  to  questions  asked  of  the  wit- 
ness Landwehr  designed  to  show  the  fact  of 
his  agency  by  proving  declarations  made  by 
him  as  to  the  person  for  whom  he  was  act- 
ing; also  that  the  court  erred  In  holding  that 
there  was  not  sufficient  evidence  to  show 
that  Landwehr  was  the  agent  of  Proud,  and 
In  refusing  to  permit  evidence  to  be  Intro- 
duced relating  to  the  untruthfulness  of  the 
representations  whldi  he  made  or  caused  to 
be  made. 

In  view  of  our  conclusion  upon  another 
phase  of  the  case,  hereafter  to  be  stated.  It 
win  not  be  necessary  to  discuss  these  alleged 
errors;  and  for  the  purposes  of  the  argument 
we  shall  assume,  without  deciding,  that  Land- 
wehr was  the  agent  of  Proud,  and  that  the 
facts  which  the  plaintiffs  sought  to  prove  to 
be  untrue  were.  In  fact,  untrue.  For  if 
Landwehr,  acting  on  behalf  of  the  defendant, 
did  not  make  the  represoitatlons  complained 
of,  or  did  not  cause  the  plaintiffs  to  rely  up- 
on any  representations  as  coming  from  him 
or  vouched  for  by  him,  then  plaintiffs  can- 
not maintain  this  action.  There  Is  no  sub- 
stantial conflict  in  the  evidence  In  this  case. 
The  defendant  was  content  to  submit  the 
case  upon  the  testimony  of  the  plaintiffs 
and  their  witnesses. 

When  respondent  was  negotiating  the  ex- 
change by  which  he  acquired  the  Bisbee 
bonds,  the  parties  with  whom  be  was  trans- 


acting that  business  famished  lilm  two  let- 
ters purporting  to  state  facts  concerning  the 
Bisbee  bonds  and  their  value.  These  letteis 
were  dated  August  27,  1906,  were  addressed 
to  H.  A.  Landwehr,  one  of  them  was  signed 
by  A.  W.  McPherson,  and  the  other  by  Bank 
of  Santa  Monica,  per  H.  J.  Englebrecht,  cash- 
ier. In  the  course  of  the  negotiations  lead- 
ing to  the  transactions  involved  in  the  pres- 
ent action,  Landwehr  delivered  these  letters 
to  Mr.  Gleason,  and  Mr.  Qleason,  besides 
reading  those  letters,  had  personal  Interviews 
with  Mr.  Englebre<iht,  and  also  with  Mr. 
Nordholt  These  letters  contained  all  of  the 
Information  that  IJandwebr  or  the  defoid- 
ant  Proud  had  concerning  the  bonds,  and  It 
Is  upon  the  falsity  of  the  statement  of  facts 
therein  contained  that  the  plaintiffs  rel^'. 
To  ascertain  the  circumstances  under  which 
these  letters  were  received  by  Oleason,  ve 
will  take  his  own  testimony: 

"At  the  time  when  Mr.  Landwehr  gave  thoK 
letters,  he  said  that  the^  were  the  letters  that 
bad  been  delivered  to  mm  in  connection  with 
this  deal  between  Mr.  Proud  and  McPherson  and 
Nordholt,  describing  the  bonds  in  that  deal.  He 
asked  me  to  go  down  and  have  a  talk  with  Mr. 
Englebrecht.  •  •  •  These  letters  were  writ- 
ten to  Mr.  Landwehr  in  connection  with  that 
deal,  less  than  a  month  before.  The  letters 
themselves  show  that  that  was  the  purpose." 

Again  he  testlfled,  referring  to  Landwehr, 
as  follows: 

"I  don't  think  he  said  anything  about  knowing 
anything  about  the  bonds  himself.  I  don't  re- 
member that  he  said  that  this  was  the  Informa- 
tion he  had  on  it;  he  said  this  was  the  informa- 
tion he  did  have.  I  don't  think  he  said  that  was 
all  tiie  information  he  had.  He  did  not  profess 
to  know  anything  .al>ont  it  himself ;  as  a  matter 
of  fact,  he  did  not  tell  me  to  investifptte  for  my- 
self.   He  told  me  to  investigate  these  men." 

Again  he  said: 

"Mr.  Proud  made  no  representationa  except 
through  his  agefita,  the  persons  that  I  have 
spoken  of,  Mr.  Landwehr,  and  the  other  parties 
that  made  the  representations  that  induced  me 
to  make  a  trade  of  my  property.  The  letters 
and  the  statements  of  McPherson  and  Nordholt 
induced  me  to  part  with  my  property  to  Mr- 
Proud.  If  it  had  not  been  for  those  letteni  I 
would  never  have  parted  with  the  property. 

And  again: 

"He  did  not  profess  to  know  anything  superior 
to  the  evidence  that  he  had  put  up  to  me.  That 
was  far  superior  to  anything  he  might  have.  I 
did  not  consider  any  opinion  that  he  might  have. 
He  had  an  opinion.  He  said  he  thought  that  it 
was  all  right  He  did  not  say  that  he  based  bis 
information  upon  anything  other  than  the  rep- 
resentations that  he  had  from  these  men  who 
wrote  the  letters.  I  believe  he  gave  me  all  the 
information  he  had." 

It  will  he  noted  that  Landwehr  did  not 
make  any  positive  assertions  with  respect  to 
the  facts  contained  in  those  letters,  and  did 
not  even  vouch  for  the  writers  of  the  letters. 
He  advised  appellants  to  Investigate  the  men 
who  wrote  the  letters,  and  appellants  acted 
upon  that  advice.  Being  acquainted  with 
Mr.  Bittinger,  an  officer  In  the  First  National 
Bank  of  Los  Angeles,  appellant  I.  W.  Oleason 
inquired  of  Mr.>  Bittinger,  asking  if  be  knew 
Mr.  Englebrecht  and  if  he  ooold  rely  iqion  a 
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tetter  of  tbat  kind;  to  whieb  Mr  Blttloger 
replied  thnt  be  did  know  Kuglebieebt  und 
he  was  a  good  fellow,  and  Blttluger  did  not 
think  be  would  write  a  letter  of  that  kind 
unless  he  knew  the  facts  contained  In  it  to 
be  true.  It  was  after  receiving  that  assur- 
ance that  appellant  went  to  see  Mr.  Engle- 
brecht,  and  In  conversation  with  him  obtain- 
ed further  statements  favorable  to  the  bonds. 

[1,  2]  We  entirely  agree  with  counsel  for 
appellants  in  their  contention  that  a  contract- 
ing party  la  entitled  to  rely  on  the  express 
statement  of  an  existing  fact,  the  truth  of 
which  Is  known  to  the  (^posite  party  and 
unknown  to  him,  as  the  basis  of  a  mutual 
agreement,  and  that  he  la  under  no  obligation 
to  Investigate  and  verify  the  statements  to 
the  truth  of  which  the  other  party  to  the 
contract,  with  full  means  of  knowledge,  haa 
deliberately  pledged  his  faith.  Spreckels  v. 
GorrUl.  1S2  CaL  395,  92  Paa  1011.  But  the 
facts  of  this  case  are  not  such  as  to  make 
those  prlndiries  applicable  here.  There  is 
a  total  absence  of  express  statement  or  posi- 
tive assertion  of  the  alleged  untrne  facts  by 
Landwehr.  There  la  a  further  total  absence 
of  relationship  between  respondent  and  the 
writers  of  those  letters,  or  of  any  vouchw 
for  the  reliability  of  those  persons  either  by 
the  respondent  or  his  agent,  such  as  would 
be  necessary  before  making  the  respondent 
responsible  for  their  statements. 

Without  regard  to  other  questions  discuss- 
ed In  the  briefs,  it  thus  clearly  appears  upon 
the  record  that  plaintiffs  are  not  entitled  to 
recover. 

The  judgment  and  order  are  affirmed. 

We  concur:  JAMBS,  J.;   SHAW,  J. 


HAMILTON  V.  MIHILLS.     (No.  13017.) 
(Supreme  Court  of  WaBhlngtoo.    Aug.  30, 1916.) 

1.  FBAUO    «=>&— ELEUBJTTS— In    'QKNKBAIk 

To  constitute  fraud,  whether  as  a  defense 
w  aa  a  cause  of  action,  repreaentatioDS  must 
have  been  made  as  to  a  material  matter;  most 
have  been  false;  must  have  been  known  to  the 
maker  to  be  false,  or  have  been  made  recUeasly 
as  facts  without  knowledge  of  their  truth ;  must 
have  been  made  with  intant  to  be  acted  on ;  and 
must  have  been  acted  on  in  reliance  thereupon, 
to  another's  injury. 

[B^.  Note. — For  other  cases,  see  EVaud,  Cent 
Dig.  I  «;    Dec.  Dig.  «s>9.] 

2.  Bnxs  AND  Notes  9=c»S20  —  Dctbnsxs  — 

FKAT7D — SUinOXKNCT  OV  BVIDBNOB. 

In  an  action  on  a  note,  evidence  held  to  show 
that  the  giving  of  the  note  and  the  renewal 
thereof  were  Uiduced  by  deceitful  representa- 
tions. 

(B<d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Die.  fj  1818,  1832,  1836,  1887; 
Dec.  Dig,  <8=»520.] 

3.  X^UD  ^=>13(2)  —  MlSBEFBESENTATIORS  — 

Fact— KNOWI.EDOE. 

That  one  who  represented  that  a  certain  in- 

■trament  had .  been  executed  by  a  responsible 

party,  whidi  was  a  material  and  inducing  fact 

susceptible  of  knowledge,  as  of  bis  own  knowl- 


edge, believed  such  to  be  a  ttiCb,  but  did  not 
know  It,  is  no  excuse  in  law. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  4;   Dec.  Dig.  <»=9l3(2).] 

4.  Bills  and  Notes  *=»518(1)  —  Actions  — 
Evidence— CoNsiDEKATioN . 

In  an  action  on  a  note  given  for  the  stock  of 
a  corporation,  evidence  held  to  show  that  there 
was  practically  a  total  failure  of  consideration. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  j||  1816,  1817,  1819,  1820; 
Dec.  Dig.  «S3618(1).] 

5.  Biixs  AND  Notes  «is>4d2(8)  —  Oonsideba- 

TION — Pabtiai,  Faix-ube. 
In  an  action  on  a  note,  a  partial  failure  of 
consideration  is  pro  tanto  a  valid  defense. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  1S67-1376;  Dec.  Dig.  «=» 
452(3).] 

6.  BnxB  AND  Notes  •=»S43  —  Bona  Fjos 
HoLDBa— CoNSiDEBATioN- Knowledge. 

The  president  of  a  corporation  who  knew 
that  its  stocks  were  practically  valueless  and 
that  a  note,  indorsed  to  him  as  collateral,  bad 
been  given  for  such  stocks,  even  if  he  took  it  tie- 
fore  maturity,  was  chargeable  with  knowledge  of  ■ 
the  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  863-855.  864,  865;  Dee. 
Dig.  i8=»343.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  I>.  Keenan, 
Judge. 

Action  by  Boyd  Hamilton  against  Dorlon 
MlhlUs.  Judgment  for  defendant,  with  a  sur- 
render and  cancellation  of  the  note  sued  up- 
on, and  plaintiff  appeals.    Afiirmed. 

F.  R.  Monfort,  of  Spokane,  for  appellant. 
A.  E.  Barnes  and  Hamblen  &  Gilbert,  all  of 
Spokane,  for  respondent 

ELLIS,  J.  Action  on  a  promissory  note 
made  by  defendant  to  the  Orofluo  Portland 
Cement  Company,  a  corporation,  and  trana^ 
ferred  by  Indorsement  to  plaintiff.  Defend- 
ant by  answer  admits  the  making  of  the  note, 
denies  that  plaintiff  was  a  bona  fide  bolder, 
and  sets  up  as  affirmative  defenses:  (1)  That 
the  note  was  procured  through  fraudulent 
representations  made  by  the  general  manager 
of  tlie  corporation;  (2)  that  it  was  given  for 
bonds  and  stock  of  the  corporation  which 
were  issued  without  autborlty,  in  that  the 
stock  of  the  corporation  was  never  sub- 
scribed. 

Prior  to  April  20,  1912,  one  Beld  had  an 
option  on  certain  lands  containing  limestone 
deposits  at  Oroflno,  Idaho,  suitable  for  the 
manufacture  of  Portland  cement.  The  op- 
tion price  was  $46,000,  on  which  Reid  had 
paid  $1,200.  About  that  time  the  Orofluo 
Portland  Cement  Company  was  organized, 
with  a  caplUl  stock  of  $2,000,000,  consisting 
of  20,000  shares  of  a  par  value  of  $100  each. 
Eight  shares  of  this  stock  were  subscribed 
by  Reid.  The  remaining  shares  were  turned 
over  to  blm  with  the  rei>ayment  of  the  $1,200 
which  be  had  paid  for  the  option  and  $2,500 
In  bonds  of  the  company,  for  which  he  turned 
over  to  the  company  the  option  on  the  llme- 
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6tone  lands,  Reld  agreeing  to  turn  back  Into  i 
the  treasury  of  the  corporation,  or  to  a  trus- 
tee for  the  corporation,  $1,000,000  In  par 
▼alue  of  the  stock,  to  be  used  as  a  bonus  in 
the  sale  of  the  bonds  of  the  corporation  or 
otherwise  in  financing  the  improvement  of 
the  property  and  In  the  construction  and 
operation  of  a  cement  mill  thereon. 

On  April  20,  1912,  one  Dunnett,  secretary 
and  manager  of  the  corporation  and  also  a 
stockholder,  seeking  to  interest  defendant  In 
the  enterprise,  represented  to  falm  that  the 
bonds  of  the  corporation  were  a  good  in- 
vestment, would  pay  diridenda,  and  that  the 
stock  of  the  corporation  was  fuUy  paid  np 
and  nonassessable.  It  fairly  appears  that 
he  also  represented  that  the  company  had 
already  raised  $850,000  to  construct  a  three- 
unit  cement  manufacturing  plant,  that  $150,- 
000  more  were  required  to  put  the  plant  in 
operation,  and  that  the  bonds  were  being 
'  offered  for  sale  for  the  purpose  of  raising  the 
latter  sum.  Belying  on  these  representa- 
tions, defendant  finally  purchased  $5,000 
worth  of  the  bonds  at  par,  and  received  as  a 
bonus  the  same  amount  of  stock.  He  paid 
1100  down,  and  gave  his  note  for  $4,900  for 
the  balance,  depositing  with  the  company 
certain  timber  company  stock  as  collateral. 
This  note  became  due  February  1,  1013.  At 
that  time  it  had  developed  that  the  $850,000 
for  the  construction  of  the  plant  had  not,  in 
fact,  been  raised,  and  no  effort  was  made  to 
collect  the  note.  Dunnett  again  represented 
that  the  company  had  arranged  for  the 
advancement  of  $350,000  by  one  Kaatle,  a 
Nebraska  banker,  to  oonstract  a  one-unit 
plant,  and  that  Kastle  was  a  personal  friend 
of  Dunnett,  with  whom  he  had  promoted 
successfully  other  cement  plants  less  prom- 
ising in  their  Inception  than  this  one.  Bely- 
ing on  this  representation,  defendant,  on 
September  26,  1918,  gave  a  new  note  to  the 
Oroflno  Company  for  $4,900,  and  soon  after 
paid  $500  thereon  in  consideration  of  the  re- 
lease of  the  timber  company  stock.  This 
note  became  due  February  1,  1914.  Mean- 
while, in  July,  1013,  plaintlfT  had  become 
president  of  the  Oroflno  Company,  and  had 
taken  over  its  management.  He  continued 
in  that  position  until  tlie  trial  of  this  action. 
At  some  time  after  January  1,  1914,  this 
second  note  was  transferred  by  indorsement 
to  plaintiff,  together  with  a  number  of  sim- 
ilar notes  as  collateral  security  for  a  loan 
of  $10,000  from  the  plaintiff  to  the  company. 
It  does  not  appear  Just  when  this  transfer 
was  made.  PlalntlfTs  testimony  on  the  sub- 
ject is  conflicting.  He  first  stated  that  he 
thought  It  was  In  April,  1914,  and  subse- 
quently that  be  thought  It  was  prior  to 
February  1,  1914,  the  date  of  the  maturity 
of  the  note.  Soon  after  his  election  as  presi- 
dent in  July,  1913,  plaintiff  assumed  full 
management  of  the  financial  aOairs  of  th^ 
company.  Though  he  denies  any  knowledge 
of  the  repreaeatatioas  made  to  defendant  by 


Dunnett,  it  Is  at  least  oettaln  ttiat  he  knew 
what  the  note  was  gtven  for.  Defendant 
testified  that  Hamilton  personally  assured 
him  that  he  intended  to  ane  Kastle  and  make 
him  "come  through"  on  his  agreement  to 
finance  the  building  of  the  mill,  and  that  this 
was  before  the  note  was  transferred  to  Ham- 
Uton.  Defendant  participated  in  a  stodc- 
holders"  meeting  on  January  7,  1913,  and 
possibly  in  an  earlier  meeting.  While  it  ia 
asserted  that  at  this  meeting  of  January  7, 
1913,  a  report  of  the  financial  condition  of  the 
company  was  read,  this  report  is  not  In  evi- 
dence nor  anything  to  show  that  it  mentioned 
or  threw  any  light  on  the  supposed  contract 
with  Kastle.  It  is  undisputed  that  the  plant 
was  never  built,  and  that  Kastle  never  ad- 
vanced the  money  for  that  purpose.  De- 
fendant testified  that  he  did  not  learn  bow 
the  stock  of  the  company  bad  been  paid  for, 
or  the  manner  in  which  the  company  had  been 
launched,  until  shortly  befbie  this  action, 
and  that  he  then  learned  these  things  throngb 
disclosures  made  in  a  suit  on  a  note  given 
by  another  purchaser  of  stock  and  bonds. 
Many  of  these  things  were  disputed  or  qual- 
ified by  plaintiff's  witnesses,  but  a  close  scru- 
tiny of  the  record  convinces  us  that  the  fore- 
going fticts  were  established  by  a  fair  pre- 
ponderance of  the  evidence. 

The  trial  was  to  the  court  wltbout  a  Jury. 
The  court  found  that  the  note  was  given  in 
payment  for  bonds  and  stock  of  the  com- 
pany upon  representations  In  regard  to  the 
financial  condition  of  the  company  which  were 
not  true,  that  there  was  an  entire  failure  of 
consideration,  and  tbat  plaintiff  was  not  an  in- 
nocent holder.  The  court  concluded  as  a  mat- 
ter of  law  that  plaintifF  was  not  entitled  to 
any  recovery,  and  that  defendant  was  entitled 
to  a  surrender  and  cancellation  of  the  note  and 
to  a  Judgment  for  costs  and  disbursements. 
Judgment  was  entered  accordingly.  PlaintUF 
appeals. 

The  several  assignments  of  errw  present 
three  questions:  (1)  Was  the  giving  of  the 
note  induced  by  fraudulent  representations? 

(2)  Was  there  a  failure  of  consideration? 

(3)  Was  appellant  a  bona  fide  holder?  We 
shall  consider  these  in  their  order. 

[1]  1.  The  essential  elements  of  r^reaen- 
tations  to  constitute  fraud,  whether  as  a  de- 
fense or  as  a  cause  of  action,  are  undoubt- 
edly the  same.  They  are  these:  The  x^re- 
sentations  must  have  been  made  as  to  a  mate- 
rial matter;  they  must  be  false;  it  must 
appear  that  the  maker  knew  them  to  be 
false,  or  made  them  redclessly  as  f^cts  with- 
out knowledge  of  their  tnitb;  they  must 
have  been  made  with  the  intention  that  they 
should  be  acted  upon  by  the  other  party; 
the  other  party  must  have  acted  in  reliance 
upon  them,  and  he  must  have  thereby  suffer- 
ed injury.  Baser  v.  Moomaw,  78  Wash.  653, 
139  Pac.  622,  61  I*  R.  A.  (N.  S.)  707;  Grant 
V.  Huschke,  74  Wash.  257,  138  Pac.  447;  20 
Cyc  13. 
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[2, 3]  Applying  these  princlpleB,  we  are 
convinced  tbat  the  giving  of  both  the  first 
note  and  the  renewal  was  induced  by  deceit- 
ful representations.  There  can  be  no  ques- 
tion tbat  the  stock  was  not  fully  paid  up  as 
Dunnett  represented.  There  Is  no  evidence 
that  appellant  discovered  this  fact  until,  as 
he  testified,  shortly  before  the  bringing  of 
this  action.  This  was  a  vitally  material 
matter.  Had  appellant  known,  as  there  1b 
no  evidence  he  did,  that  the  only  asset  of  the 
company  was  the  limestone  land,  he  did  not 
know  that  Its  only  title  to  that  land  was  an 
option  thereon  which  had  never  been  taken 
up.  Though  respondent  was  advised  prior 
to  giving  the  renewal  note  that  the  $8SO,000 
first  represented  as  avallahle  to  build  the 
three-unit  plant  was  not  forthcoming,  Dun- 
nett then  represented  that  an  agreement  had 
been  effected  with  his  friend  and  former  a»- 
sodate,  Kastle,  for  the  advancement  of  $360,- 
000  to  build  the  one-unit  plant  There  can 
be  little  doubt  that  he  represented  this  agree- 
ment as  an  accomplished  fact,  led  appellant 
to  believe  that  he,  as  secretary  and  manager 
of  the  company,  knew  It  to  be  a  fact,  and 
convinced  appellant  of  Kastle's  ability  to 
carry  It  out.  It  la  manifest  that  no  such  con- 
tract, nor  any  enforceable  agreement  with 
Kastle,  had  ever  been  made.  The  building 
of  at  least  a  one-unit  plant  was  also  a  vital 
and  material  factor  In  the  enterprise.  -  Wlth- 
ont  It  neither  bonds  nor  stock  would  have 
any  value.  It  Is  no  answer  to  say  that  Dun- 
nett merely  stated  his  belief  as  to  fature 
Intentions.  On  the  evidence  the  court  would 
have  been  Justified  In  making  a  specific  find- 
ing that  he  represented  that  this  agreement 
had  been  made  by  a  person  thorouj^ly  re- 
sponsible flnandaUy,  and  so  r^resented  as 
of  his  own  knowledge.  The  fact  that  he  so 
believed,  but  did  not  know,  U  no  excuse  In 
law.  As  we  said  In  Qrant  v.  Buschke,  su- 
pra: 

"Representations,  as  of  hia  own  knowledge,  of 
material  and  inducing  facta  ausceptible  of  knowl- 
edge, made  by  e  vendor  in  ignorance  of  the  facts, 
but  with  the  knowledge  that  the  vendee  is  rely- 
ing upon  the  representationg  as  true,  and  under 
circumstances  reasonably  excusing  the  vendee 
from  investigating  for  himself,  are  actionable  on 
the  part  of  a  vendee  so  relying  to  his  injury.  In 
auch  a  case,  the  fraud  of  the  vendor  consists  in 
representing  as  true;  with  knowledge  that  it  is 
being  relied  upon  as  true,  that  which  he  did  not 
know  to  be  true." 

[4,  (]  2.  It  is  equally  clear  that  there  was 
a  practically  total  failure  of  consideration. 
Of  all  the  stock  which  bad  been  handed  out 
by  the  original  promoter  to  the  various  In- 
corporators and  officers,  not  a  cent  had  been 
paid  for  any  of  It,  save  a  few  shares  paid  for 
at  $1  apiece.  For  the  original  Issue  to  Beld 
of  the  entire  stock  he  gave  nothing  but  op- 
tions on  land  which,  so  far  as  the  record 
shows,  have  never  been  exercised  and  may 
have  lapsed.  Certain  it  Is  that  they  have 
never  passed  beyond  the  stage  of  mere  op- 
tions.   This  Is  all  there  Is,  or  ever  was,  be- 


hind the  $2,000,000  ot  stock  and  the  Issue  of 
$1,260,000  of  bonds  of  the  corporation.  Ten 
of  these  bonds  of  $600  face  value  each  and 
50  shares  of  this  stock  respondent  was  In- 
duced to  take  at  par  as  the  sole  considera- 
tion for  $100  In  money  and  his  note  for 
$4,000,  upon  which  he  has  paid  $500.  It 
would  tax  the  optimism  of  the  most  sanguine 
to  believe  that  these  bonds  and  this  stock 
are,  or  ever  were,  worth  more  than  the  $600 
which  he  has  already  paid  for  them.  Par- 
tial failure  of  consideration  Is  pro  tanto  a 
valid  defense.  As  said  by  this  court  in  a 
similar  case  prosecuted  by  thi3  same  appel- 
lant: 

"It  seems  plain  to  ns  that  whatever  diflScuIty 
there  might  be  in  computing  with  exactness  the 
pro[>orUonate  extent  of  the  failure  of  consid- 
eration in  this  case,  such  failure,  in  any  event, 
exceeds  any  amount  which  would  be  due  upon 
the  note  here  sued  upon."  Hamilton  v.  Ramage, 
89  Wash.  648,  662,  155  Pac.  151,  152. 

[(]  3.  Was  the  appellant  a  bona  fide  bold- 
er? At  the  time  he  took  these  notes  as  c<d- 
lateral  security  he  was,  and  for  some  time 
prior  thereto  had  been,  president  of  the  com- 
pany and  In  active  management  of  Its  af- 
fairs. He  must  have  known  that  the  only 
assets  of  the  company  were  merely  options 
on  the  limestone  land.  It  Is  conceded  tbat 
be  knew  the  note  was  given  for  the  bonds 
and  stock.  It  cannot  be  doubted  that  he 
knew  both  bonds  and  stock  were  practically 
valueless.  Though  there  la  some  evidence 
from  which  It  might  reasonably  be  inferred 
that. he  had  learned,  prior  to  acquiring  this 
note,  that  respondent  had  been  led  to  believe 
that  the  company  had  a  certain  and  enforce- 
able agreement  with  Kastle  to  finance  the 
buUding  of  a  plant,  we  find  it  unnecessary  to 
hold  that  he  had  full  knowledge  of  Dnnnett's 
representations.  In  any  event  he  Is  charged 
with  knowledge  of  the  failure  of  considera- 
tion. Even  assuming  therefore,  that  he  pur- 
chased this  note  before  Its  maturl^,  he  took 
it  charged  with  knowledge  of  the  Infirmity 
of  Its  consideration. 

Judgment  affirmed. 

MOBfilS,  O.  X,  and  MOUNT  and  OHAIV 
WICK,  JJ.,  concur. 


STATE  ex  rel.  WILLIS  v.  MONFORT,  County 
Auditor.    (Ko.  13632.) 

(Supreme  Court  of  Washiagton.    Sept.  5,  1910.) 

1.  CoNBTiTunoirAL  Law  ®=9lS  —  Coi78Tkuc- 

XION. 

While  a  constitutional  provision  should  be 
strictly  construed,  especially  when  its  terms  are 
clear,  the  reason  and  intention  control  the  strict 
letter  when  it  would  lead  to  palpable  injustice, 
contradiction,  and  absurdity. 

[Ed.  Note.— For  other  cases,  see  Constitutioaal 
Law,  Cent.  Dig.  |i  9, 10;  Dec.  Dig.  <8=>13.] 

2.  Judges  €=94—  Euoibiuty  —  Stspewsiok 
FBOU  Bar. 

Const  art  4,  i  17,  providing  that  no  i>er80n 
shall  be  eligible  to  the  office  of  judge  of  the  Su- 
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preme  or  anperlor  court  unless  he  shall  have  been 
admitted  to  practice  in  the  state  courts,  makes 
ineligible  an  attorney  suspended  from  the  bar  for 
one  year ;  suspension  during  its  operatiou  being 
in  effect  disbarment. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  §§  16-20;  Dec.  Dig.  <S=94.] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;   D.  P.  Wright,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
J.  E.  Willis,  against  D.  W.  Monfort,  Auditor 
of  Lewis  County.  From  an  order  dismissing 
the  petition,  relator  appeals.    Affirmed. 

J.  £.  Willis,  of  CbehaliB,  for  appeUant 
Forney  &  Ponder,  of  Cbebalis,  and  0.  D. 
Ctumingham,  of  Centralla,  for  respondent. 

MOUNT,  J.  This  is  an  appeal  from  an 
order  of  the  lower  court,  dismissing  the  peti- 
tion of  the  relator  for  a  writ  of  mandamus 
to  compel  the  auditor  of  Lewis  county  to 
print  the  name  of  the  relator  upon  the  bal- 
lot as  a  candidate  for  the  nomination  of  su- 
perior Judge.  It  appears  from  the  petition 
that  the  relator  is  a  citizen  of  the  United 
States  and  of  tUs  state  and  a  qualified 
voter  in  Lewis  county;  that  he  is  and  was 
at  all  times  stated  In  the  application  duly 
admitted  to  practice  law  in  the  courts  of  rec- 
ord of  this  state ;  that  in  the  month  of  July 
he  filed  his  declaration  of  candidacy  and 
tendered  to  the  auditor  the  fees  provided  by 
law  therefor,  but  after  the  filing  of  such 
declaration  the  county  auditor  notified  re- 
lator that  he  would  not  print  relator's  name 
upon  the  ballot  to  be  used  at  the  primary 
election  in  September.  The  petition  also 
shows  that  on  the  14th  day  of  July,  1916, 
after  a  trial  in  an  action  wherein  the  state 
of  Washington,  upon  the  relation  of  the  Lew- 
is County  Bar  Association,  was  petitioner 
and  the  relator  was  the  respondent,  a  Judg- 
ment was  entered  in  that  case  suspending 
the  relator  from  the  practice  of  law  in  this 
state  for  a  period  of  one  year  from  the  date 
of  that  decree.  On  these  facts  the  lower 
court  was  of  the  opinion  that  the  relator  was 
not  eligible  to  be  a  candidate  for  the  office 
of  Judge  of  the  superior  court,  and  for  that 
reason   sustained  the  demurrer. 

[1]  This  involves  the  construction  of  sec- 
tion 17  of  article  4  of  the  Constitution,  which 
reads : 

"Sec.  17.  Eligibilit]/  of  Judges.  No  person 
shall  be  eligible  to  the  office  of  judge  of  the  Su- 

greme  Court  or  judge  of  a  superior  court  unless 
e  shall  have  been  admitted  to  practice  in  the 
courts  of  record  of  this  state  or  of  the  territory 
of  Washington." 

It  is  insisted  by  the  appeUant  that  this 
section  of  the  Constitution  should  be  given 
a  strict  construction,  as  was  done  In  the  case 
of  State  ex  rel.  Reynolds  v.  Howell,  70  Wash. 
467,  126  Pac.  954,  41  I*  R.  A.  (N.  S.)  1119. 
It  is,  no  doubt,  correct  to  say  that  a  constitu- 
tional provision  should  be  given  a  strict  con- 
struction, especially  where  its  terms  are 
clear;  but  the  rule  is  that  the  reason  and 
intention  of  the  lawgiver  will  control  the 


strict  letter  of  the  law  when  the  latter  would 
lead  to  palpable  injustice,  contradiction,  and 
absurdity.  1  Kent's  Conunentaries,  462; 
Heydenfeldt  v.  Daney,  etc.,  Mln.  Co.,  93  U.  S. 
634,  23  L.  Ed.  99S. 

[2]  It  is  argued  by  the  appellant  that,  be- 
cause the  constitutional  provision  uses  the 
words,  "No  person  shall  be  ellgiUe  to  the 
office  of  ♦  •  •  Judge  of  a  superior  court 
unless  he  shall  have  been  admitted  to  prac- 
tice in  the  courts  of  record  of  this  state,"  it 
means  that  every  person  who  has  heretofore 
been  admitted  to  practice  law  in  the  courts 
of  record  of  this  state  is  eligible  to  the  of- 
fice of  Judge  of  the  superior  court  no  matter 
what  may  occur  thereafter.  We  think  it 
would  be  absurd  to  say  that  this  provision 
of  the  Constitution  means  that,  when  a  per- 
son has  been  admitted  to  practice  in  the 
courts  of  record  of  this  state,  and  subse- 
quently he  has  been  disbarred  for  cause  or 
his  admission  vacated,  he  ia  still  eligible  to 
the  office  of  superior  Judge  by  reason  of  bis 
original  status.  The  construction  of  tbla 
constitutional  provision  contended  for  by  the 
appellant  leads  to  that  absurdity.  When  the 
Constitution  was  framed  and  when  it  was 
adopted,  it  was  clearly  not  the  Intention  of 
the  people  in  adopting  it  to  authorize  a  per- 
son to  be  elected  Judge  who  was  not,  at  the 
time  of  his  election,  entitled  to  practice  as 
an  attorney  in  the  courts  of  record  in  the 
state.  This  provision  of  the  Gonstitntion, 
in  our  opinion,  defines  a  personal  status 
which  must  continue,  and  when  the  status 
ceases  to  continue  the  person  is  ineligible. 
We  think  no  other  reasonable  construction 
can  be  placed  upon  this  provision. 

No  authorities  directly  in  point  have  been 
called  to  our  attention.  The  case  of  Brown 
V.  Woods,  2  Okl.  601,  39  Pac.  473,  comes  near- 
er to  the  point  than  any  other  to  which  we 
have  been  referred.  That  was  a  case  where 
there  was  a  statute  providing — 
"that  no  person  shall  be  eligible  to  the  office  of 
county  attorney  who  is  not  duly  admitted  t« 
practice  as  an  attorney  in  some  court  of  record 
m  this  territory." 

A  disbarment  proceeding  had  been  insti- 
tuted against  the  petitioner,  Woods,  in  that 
case,  and  he  was  suspended  from  practice. 
Before  the  trial  was  had  he  was  elected 
county  attorney,  and  the  court  in  that  case. 
In  passing  upon  Ids  eligibility  to  hold  the 
office,  said: 

"The  evident  purpose  and  intention  of  the  leg- 
islative act,  with  reference  to  the  eligibility  of  a 
person  to  the  office  of  county  attorney,  was  not 
only  that  he  should  possess  qualifications  to  per- 
form the  duties  of  the  office  of  county  attorney, 
but  that  there  should  be  a  judgment  and  deter- 
mination of  a  court  that  he  does  possess  the 
moral  and  mental  qualiOcations  of  an  attorney: 
that  there  should  be  a  determination  of  a  conrt 
that  he  is  a  person  of  good  moral  character,  and 
learned  and  skilled  in  the  legal  profession.  It 
requires  that  he  'shall  have  been  duly  admitted 
to  practice,'  and  then  specifies  the  particular  du- 
ties that  he  is  required  to  perform.  The  statute, 
it  is  true,  does  not  say  in  terms  that  he  must 
not  have  been  disbarred  from  practice  in  the 
very  court  in  which  the  law  requires  him  to  per- 
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form  certain  profesaional  dutiM.  but  th«.  temia 
of  the  act  abow  that  this  waa  witliin  the  rea- 
aon  and  intention  of  the  Legislature.  It  waa 
within  the  purpose  and  spirit  of  the  act,  and 
that  which  is  within  the  reason,  purpose,  and  in- 
tention of  the  language  used  is  as  much  within 
the  act  as  though  It  were  a  part  of  the  language 
itself." 

That  reasoning  is  applicable  to  tbls  case. 
We  think  It  Is  clear  that  the  Constitution 
meant  to  say  that  no  person  is  eligible  to 
the  office  of  Judge  of  the  superior  court  un- 
less he  shall  have  been  admitted  to  practice 
in  the  conrts  of  record  In  this  state,  which 
means  that  he  not  only  shall  have  been,  but 
that  he  Is,  at  the  time  he  becomes  a  candidate 
or  la  required  to  qualify  as  such  Judge,  en- 
titled to  practice  In  the  courts  of  this  state. 
The  fact  that  the  petitioner  is  suspended 
rather  than  disbarred  for  all  time  is  of  no 
special  importance,  because  under  his  suspen- 
sion he  is  disbarred  during  that  time  from 
practice  in  the  courts  and  from  being  eligible 
to  any  office  or  employment  by  reason  of  the 
fiact  that  he  had,  at  one  time,  been  admitted 
to  practice.  When  he  was  suspended  from 
exerchdng  the  rights  of  an  attorney  at  law, 
that  suspension  was  as  effective  during  the 
time  thereof  as  a  removal. 

In  view  of  the  conceded  fact  that  the  re- 
lator is  suspended.  It  follows  that  he  is  not 
eligible  to  hold  office  at  the  time  he  is  re- 
quired to  qualify,  and  that  he  Is  not  eligible 
to  become  a  candidate  upon  the  ticket 
State  ex  reL  Reynolds  v.  Howell,  supra.  The 
respondent  was  therefore  Justified  in  refus- 
ing to  print  his  name  upon  the  ballot 

The  Judgment  appealed  from  is  affirmed. 

MORRIS,  O.  J.,  and  MAIN,  BLLIS,  and 
FULUEBTON,  JX,  concur. 


VAN  BUKEN  et  al.  t.  TRUMBULL  et  aL 
(No.  13338.) 

(Supreme  Court  of  Washington.   Aug.  SO,  1918.) 

1.  Easekeitts  •=>17(4)  —  Right  to  Tiroazsa 

AND   EOBESS— SAXE   BT  PLAT. 

One  who  plats  property  upon  which  streets 
have  been  laid  out  and  who  sells  property  with 
reference  thereto,  cannot,  by  any  act  of  his  own, 
defeat  the  right  of  his  vendee  to  use  the  platted 
streets  for  the  purposes  intended. 

[Ed.  Note.— For  other  cases,  see  Easementa. 
Cent  Dig.  SS  47,  48;  Dec.  Dig.  «=»17(4).] 

2.  Rabements  «=»17(4)  —  Right  to  InaBESS 
AND  EoBESs— Sale  by  Reference  to  Plat. 

■  As  between  grantees  of  common  grantor  who 
plats  and  sells  land  with  streets  laid  out  there- 
on, the  rights  of  the  parties  are  determinable 
by  reference  to  the  grantor's  rights. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {|  47,  48;   Dec.  Dig.  <8=>17(4).] 

3.  Easements  ®=32e(l)—SAijE  BT  Plat— Vaca- 
tion or  Street. 

Ballinger's  Ann.  Codes  &  St  (  8808,  vacat- 
ing county  roads  unopened  within  five  years  of 
the  order  to  open,  does  not  apply  to  private 
rights  acquired  by  conveyance  or  grant  from  a 


common  grantor  who  sells  land  under  a  plot 
showing  streets  which  are  not  opened. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  iS  72%-74;  Dec.  Dig.  «=»26(1).] 

4.  EaSSKENTS  «=926(1)  —  EZTINaxiISBUBNT  — 

Pbitate  and  PuBua  Riobts. 
A  right  of  private  easement  may  exist  al- 
though the  public  right  has  been  extinguished  by 
nonuaer  under   statute   vacating   highways  not 
opened  within  five  years  from  the  opening  order. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  fi  72%-74;   Dec.  Dig.  «8=>26(1).] 

Department  1.  Appeal  from  Superior 
Ck>urt,  Yakima  County;  Thos.  B.  Grady, 
Judge. 

Action  by  J.  D.  Van  Buren  and  others 
against  B.  C.  Trumbull  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Williamson  &  Luhman  of  North  Yakima, 
for  appellants:  H.  J.  Snirely,  of  North  Yaki- 
ma, for  respondents. 

GHADWICE,  J.  Many  years  ago  A.  laid 
out  an  addition  to  the  dty  of  North  Ya- 
kima known  as  the  St.  Paul  acre  lots.  The 
plat  was  filed  in  May,  1S88,  and  shows  a 
street  through  the  center  of  the  tract  known 
as  Clark  street  Appellants  and  their  prede- 
cessors in  Interest  bought  on  one  side  of 
Clark  street  Re^KXidents  bought  on  the 
other  side  of  the  street  All  parties  bought 
with  reference  to  the  plat  At  the  time  re- 
spondents bought  their  land  and  went  Into 
possession,  plaintifls  or  their  predecessors 
had  fenced  all  that  part  of  Clark  street 
abutting  their  property.  Since  respondents 
settled  upon  their  land,  the  question  of  ti- 
tle to  Clark  street  had  been  the  subject  of 
some  negotiation  among  the  parties.  For 
a  time  respondents  found  a  way  out  to  the 
established  streets  over  the  property  now 
owned  by  one  of  the  appellants.  DlfCer- 
ences  arose.  Feeling  finally  became  so  acute 
that  it  led  to  open  warfare.  Appellants, 
on  whose  land  respondents  had  been  accus- 
tomed to  travel,  closed  and  locked  the  gate, 
and  finally  brought  this  action  to  quiet  title 
to  the  land  abutting  their  lots,  and  lying 
within  the  bounds  of  Clark  street  as  extend- 
ed on  the  plat  They  rely  upon  the  statute 
of  limitations,  contending  that  Clark  street 
was  never  opened  or  improved  by  the  pub- 
lic and  became,  in  virtue 'of  the  act  of  1890, 
which  this  court  held  to  apply  to  dty  streets 
(Murphy  v.  King  County,  45  Wash.  587,  88 
Pac.  1115),  as  against  the  pubUc,  subject  to 
the  private  right  of  any  party  who  may 
have  taken  possession  of  it  and  held  it  for 
the  statutory  period. 

Appellants  rely  primarily  upon  Smith  v. 
King  County,  80  Wash.  273,  141  Pac.  685, 
and  Norfolk  v.  Nottingham,  96  Va.  34,  30  S. 
E.  444.  They  Insist  the  reasoning  of  the 
latter  case  was  adopted  In  the  former.  In 
our  own  cases  the  sole  question  considered 
was  whether  the  public  had  any  interest  in 
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Streets  that  had  been  theretofore  dedicated, 
but  not  opened  or  worked  by  the  public  for 
a  period  of  five  years.  The  question  of 
rights  between  abutting  owners  or  those 
who  had  purchased  with  reference  to  the 
plat  was  not  passed  upon.  Indeed,  it  would 
seem  that  the  writer  of  the  opini<m  in  the 
Smith  Case  had  the  question  in  mind,  and 
by  apt  expression,  reserved  it.    It  Is  said: 

"  *  •  *  The  purchasers  are  not  parties  to 
this  litigation,  and  their  rights  cannot  be  affected 
by  the  result.  Their  rights,  if  any,  depend  upon 
the  doctrine  of  estoppeL  Moreover,  they  or  their 
BUCcesEora  in  title  may  have  since  compromised 
or  lost  the  right  so  acquired.  These  qnestions  we 
are  not  called  upon  to  consider  or  decide.  The 
estoppel,  if  any,  operates  onl/  in  favor  of  those 
who  have  been  misled  to  their  injury,  and  they 
alone  can  set  it  up" 

— dtlng  the  Virginia  case: 

"The  purchasers  of  lots  are  not  parties  to  this 
litigation,  and  their  rights  can  in  no  respect  be 
affected  by  its  results.  It  may  be  that  the  dedi- 
cation was  complete  as  to  those  who  purchased 
lots  prior  to  the  public  sale  on  the  21st  of  Sep- 
tember, 1870,  or  OS  to  those  who  purchased  on 
that  day  before  the  announcement  was  made  by 
the  auctioneer,  to  which  we  have  referred.  It 
may  be  that  the  owners  of  Iota  so  purchased, 
though  they  acquired  a  complete  right  to  the  use 
of  the  streets  as  desi^ated  upon  the  maps  at 
the  time  their  respective  purchases  were  made, 
have  since  compromised  or  lost  the  right  so  ac- 
quired. We  are  not  called  upon  to  consider  or 
to  decide  any  of  these  questions.  We  are  only 
concerned  with  the  rights  of  the  parties  before 
us." 

Witli  the  right  of  the  pubUc  eUmlnated, 
we  have  the  reserved  questKm  squarely  be< 
fore  us. 

[1]  No  cases  going  to  the  exact  state  of 
facts  with  which  we  have  to  deal  has  been 
cited  by  counsel,  nor  have  we,  after  consid- 
erable search,  been  able  to  find  any.  Resort 
must  be  had  to  fundamental  principles.  One 
who  plats  property  upon  which  streets  have 
been  laid  out,  and  who  sells  property  with 
reference  thereto,  cannot,  by  an  aict  of  his 
own,  defeat  the  right  of  his  vendee  to  use  the 
platted  streets  for  the  purposes  intended.  He 
is  estopped  to  deny  or  impeach  rights  thus 
acquired.  Elliott  on  Roads  &  Streets,  $  1191 ; 
Herman  on  Estoppel,  {8  1145,  1146,  1147; 
City  of  Cincinnati  v.  White,  6  Pet  431,  8 
L,  Ed.  462;  Weisbrod  t.  Railway  Co.,  18 
WBs.  40,  86'  Am.  Dec.  743;  Boise  t.  Hon, 
14  Idaho,  272,  94  Pac.  167. 

"The  doctrine  has 'for  its  object  the  suppres- 
sion of  fraud  and  the  enforcement  of  honesty  and 
fair  dealing.  Where,  therefore,  lots  have  been 
offered  for  sale,  and  have  been  purchased  in  ac- 
cordance with  a  map  or  plat  upon  which  streets 
are  made  to  appear,  it  is  presumed  that  the  pur- 
chase was  induced,  and  the  price  of  the  lots  en- 
banced  thereby,  and  the  seller  is  estopped  to  de- 
ny the  right  which  has  been  thus  acquired.  To 
permit  him  to  sell  the  lots  under  snch  circum- 
stances, and  then  to  close  the  streets,  would  be 
to  permit  him  to  perpetrate  a  fraud  npon  his 
vendees."    Norfolk  v.  Nottingham,  supra. 

The  court  continues;  and  this  is  the  ex- 
pression  upon  which  appellants  hang  their 
hopes: 

"Such  an  estoppel,  however,  operates  only  in 
favor  of  him  who  has  been  misled  to  his  injury. 


and  he  alone  can  set  It  up.  This  proposition 
would  seem  to  flow  as  a  logical  sequence  from 
the  principle  npon  which  estoppel  rests,  and  is 
abundantly  sustained  by  authority.  See  Ketch- 
um  V.  Duncan,  96  U.  S.  669,  24  L.  Ed.  868." 

This  we  shall  consider  later  in  this  opin- 
ion. 

12}  Now  it  would  seem,  if  the  Tender,  or 
dedicator  of  land  conld  not,  by  any  act  oC 
his  own,  deny  to  his  vendee  a  right  to  at 
least  an  easement  in  the  property  thereto- 
fore dedicated  as  a  street,  that  one  claiming 
by,  through,  or  under  him  could  not  do  so. 
As  between  the  grantees  of  a  common  gran- 
tor who  had  platted  and  sold  land,  rlg^ta 
are  to  be  primarily  determined  by  reference 
to  the  right  of  the  grantor.  That  is  to  say, 
if  the  common  grantor  could  not  deny  the 
full  effect  of  his  deed  and  the  right  of  in- 
gress  and    egress,   tiia    grantee    could    not 

do  80. 

[3]  The  statute  vacating  streets  that  had 
not  been  opened  to  the  public  reads  as  fol- 
lows: 

"Any  county  road,  or  part  thereof,  wUeh  has 
heretofore  been  or  may  hereafter  be  authorised, 
which  remains  unopened  for  public  use  for  the 
space  of  five  years  after  the  order  is  made  or 
authority  granted  for  opening  the  same,  shall  be 
and  the  same  is  hereby  vacated,  and  the  authori- 
ty for  building  the  same  barred  by  lapse  of 
time."    Bal.  Code,  {  3803. 

It  makes  no  mention  of  private  rights,  and 
cannot  be  held  to,  in  any  way,  affect  them. 
Having  failed  to  take  accouat  of  situations 
where  lots  bad  been,  or  might  thereafter  be, 
sold  in  platted  additions,  the  logical  assump- 
tion must  be  that  tlie  Legislature  intended 
no  more  than  to  waive  the  Interest  of  the 
public  in  80  far'  as  it  was  represented  by 
the  municipality.  This  belief  finds  some  sup- 
port when  we  consider  that,  at  the  time  the 
statute  vacating  unopened  highways  was 
passed,  we  had  upon  the  statute  books,  and 
have  now,  a  law  making  the  vacation  of 
platted  property  a  matter  entirely  discre- 
tionary with  the  county  commissioners,  to 
be  granted  only  npon  such  conditions  and 
restrictions  as  they  might  deem  reasonable 
and  for  the  public  good,  and,  we  may  add. 
the  statute  implies,  without  doing  violence 
to  private  rights.  Rem.  &  Bal.  Code,  H 
7S44r-784e. 

[4]  It  may  be  seriously  questioned  wheth- 
er It  was  within  the  power  of  the  Legisla- 
ture to  so  legislate  as  to  take  away  a  right 
of  easement  acquired  by  deed  from  the  own- 
er of  platted  property.  ▲  right  of  private 
easement  may  exist  although  the  public 
right  of  easement  l>e  destroyed  or  extin- 
guished. Without  resorting  to  the  constitu- 
tional question,  but  keeping  dose  to  the 
statute,  having  In  mind  its  letter  and  its 
spirit,  we  may,  however,  hold  that  private 
rights  of  easement  were  not  affected  by  the 
act,  and  that  they  remain  as  U  the  act  had 
not  been  passed.  Such  is  the  fair  implica- 
tion of  the  act,  and  It  is  not  inconsistent 
with  its  letter  to  so  bold.    Tbio  rule  govern- 
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ing  before  fhe  adoptloa  of  tbe  statute  of 
1880  Is  clearly  stated  In  Angel  on  Highways, 
I  a26,  note: 

"Until  the  time  arrlTes  when  a  street  is  re- 
quired for  actual  pubUc  use  and  when  the  public 
authorities  may  properly  be  called  upon  to  open 
it  for  such  use,  no  mere  nonuser,  however  long 
continued,  will  operate  as  an  abandonment  of  it, 
and  all  persona  in  possession  of  it  will  be  pre- 
sumed to  hold  subject  to  the  paramount  right  «f 
the  pubUc." 

If  we  eliminate  the  public  right,  the  rule 
would  read.  Subject  to  the  mutual  rights  of 
the  various  grantees  who  trace  their  title 
to  the  couimon  grantor,  who  Is  ever  restrain- 
ed by  the  bar  of  estoppel  from  denying  the 
right  of  easement  to  his  grantees. 

The  rights  of  parties  owning  land  abut- 
ting a  vacated  highway  or  street  are  well 
stated  in  Bolloway  v.  Southmayd,  139  N.  T. 
390-101.  34  N.  £X  1017,  1019.  The  court,  in 
discussing  a  case  where  no  formal  dedica- 
tion had  been  made  (the  principle  is  the  same 
as  where  a  street  has  been  vacated),  said: 

"The  fact  in  that  case  was  that  the  owner  of 
the  tract  made  conveyances  of  portions,  bound- 
ing them  upon  intended  streets  not  yet  laid  out 
by  legal  authority,  but  treating  them  as  located 
if  the  map  of  tbe  public  anthontiss  had  be^  ex- 
tended. The  decinon  of  the  referee  was  upheld, 
as  being  supported  by  the  authorities,  that  these 
conveyances,  although  not  amounting  to  s  dedi- 
cation of  the  lands  embraced  in  the  supposed 
streets  to  the  use  of  tbe  public,  or  constituting 
them  public  highways,  created  an  easement  in 
favor  of  the  grantees  of  the  lots  abutting  there- 
on; which,  as  between  them  and  their  grantor, 
and  those  deriving  title  under  him,  entitled  them 
to  have  the  lends  described  in  the  conveyances 
as  streets  and  avenues  left  open  as  such  for  the 
benefit  of  their  lots" 

— and,  in  discussion  of  the  particular  case: 
"If,  by  set  of  law,  the  public  right,  or  ease- 
ment in  the  highway,  has  ceased,  there  is  no  rea- 
son for  saying  that,  as  against  the  grantor  of  the 
abutting  land,  any  right  to  the  continuance  of 
private  easements  has  been  lost  to  the  grantee. 
At  least,  the  principal  argument  for  the  other 
view  is  that  tne  possible  discontinuance  of  the 
highway  was  a  contingsncy  which  the  parties 
must,  or  should,  have  considered.  But  is  that 
quite  just?  Had  the  grantee  not  the  right  to  as- 
sume that,  with  the  fee  of  the  highway  in  the 
grantor,  in  conveying  lands  with  boundaries  ^v- 
ea  upon  the  highway,  together  with  all  the  ap- 

{lurtenances,  easements,  advantages,  and  pri^- 
eges  he  intended  to  and  did,  impliedly  if  not  in 
express  terms,  warrant  to  his  grantee,  as  far  as 
he  was  concerned,  the  continuance  of  the  open 
space  in  front  of  the  land  for  all  the  beneficial 
purposes  which  it  could  subserve,  even  if  the 
public  easement  should  cease?  Wnen  it  is  snid 
that  the  land  of  a  highway,  which  has  been  dis- 
continued, reverts  to  primary  conditions  of  own- 
ership, obviously,  it  is  to  be  understood  that  such 
ownership  is  not  thereby  relieved  of  burdens  cre- 
ated by  the  original  owner." 

So  in  Portland  T.  Whittle,  8  Or.  126-128, 
it  is  said: 

"When  a  man  or  company  of  men  own  land, 
and  lay  it  oft  into  blocks  and  streets,  and  sell 
lots  abutting  on  a  street  so  laid  off,  so  that  the 
street  is  a  c(»venienoe  to  the  purchasers  of  the 


lots,  those  acts  amount  to  a  dedication  of  the 
land  so  laid  off  into  streets,  and  the  persons 
so  laying  it  oft  cannot  recall  it  or  in  any  manner 
prevent  its  being  used  as  streets.  Such  persons 
are  .barred  or  estopped  by  their  acts,  and  all  per- 
sons or  corporations  subsequently  claiaiing  under 
them  are  equally  bound." 

Referring  again  to  the  Smith  Case,  coun- 
sel say  that  respondents  cannot  claim  an  es- 
toppel as  against  appellants  unless  they 
have  been  misled  to  their  injury.  This  argu- 
ment presupposes  a  right  in  tbe  appellants 
that,  as  we  view  the  case,  does  not  exist,  but 
if  there  be  a  tedinical  right  as  against  the 
public,  it  vanishes  under  the  peculiar  facts  In 
this  case.  Respondents  and  their  grantors 
were  misled  to  their  injury.  They  bought 
with  reference  to  the  plat  They  no  doubt 
paid  more  for  their  lots  than  they  would 
have  paid  but  for  the  platted  street — if  in- 
deed they  would  have  bought  at  all.  In 
Bayard  t.  Hargrove,  45  6a.  342.  350,  353, 
will  be  found  a  complete  argument  against 
the  contention  of  the  appellants: 

"But  there  Is  a  clear  distinction  by  the  author- 
ities, and  in  the  nature  of  the  case,  between  a 
mere  rigflht  of  way  seized  by  the  public  or  dedi- 
cated to  the  pubnc  and  the  case  made  by  this 
record.  Here  is  a  contract.  The  owner  of  tbe 
land  proposes  to  lay  out  a  town.  He  makes  up 
a  map,  with  the  lots,  streets,  lanes,  etc.,  marked 
upon  It  and  he  not  only  agrees  to  dedicate  the 
streets  to  the  public  but  he  sells  the  lots  abut- 
ting upon  the  streets.  The  public  accepts  the 
streets  tbe  lot  owners  buy  the  lots  under  these 
representations,  and  the  owner  of  the  soil  gets 
a  consideration  for  his  dedication  in  the  increas- 
ed price  of  his  lots. 

"In  this  case  there  are  three  parties  to  tbe 
transaction,  the  owner  of  the  land,  the  public, 
and  the  purchasers  of  the  lots.  And  the  whole 
affair  is  a  matter  of  contract,  for  a  valuable  eon> 
sideration.  Kspedally  is  it  true  that  there  are 
more  parties  at  interest  than  the  public  and  the 
dedicator.  Tbe  purchasers  of  the  lots  acquired 
a  contract  right  in  the  street  They  acquired  the 
right  to  use  It  themselves  and  the  right  to  have 
the  street  open  to  all  others  whom  they  may  de- 
sire to  use  it  This  title  is  gone  from  the  owner, 
except  with  the  consent  of  the  public  and  the  lot 
owners.  If  the  public  were  to  forfeit  or  abandon 
it,  this  would  not  affect  the  rights  of  the  lot  own- 
ers. The  owner  of  the  land  has  parted  with  his 
right  ever  to  assert  bis  right  to  the  soil  to  the 
injury  of  the  easement  •  •  •  In  eases  like 
this,  of  a  sale  of  lots  upon  a  street  dedicated 
by  the  vendor  of  the  lots,  there  is  an  element 
that  does  not  exist  in  the  cases  referred  to  by  tbe 
counsel  for  the  defendant,  in  error.  •  ♦  • 
That  element  is  that  this  street  was  one  of  the 
inducements  of  the  vendees  to  buy.  The  price  of 
the  land  to  the  vendor  was  increased  by  his  dedi- 
cation of  the  street  Its  precise  width  and  the 
precise  uses  to  which  it  shall  be  put  are  material 
to  the  owner  of  the  abutting  lands,  and  not  to  the 
original  proprietor." 

We  find  no  error,  and  the  Judgment  is 
affirmed. 


MORRIS,  a  3n  and  MOUNT.  VXJhlWtr 
TON,  and  BliLIS,  JJ.,  concur. 
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PHTERSON  T.  CHESS.     (No.  13244.) 
(Supreme  Court  of  Washington.    Aug.  80, 1916.) 

1.  Sales  «=>481— Conditionai,  Sai.es— Ihjtj- 
BT  TO  Propebty— Right  or  Recovebt. 

Where,  while  an  article  was  held  under  a 
conditional  bill  of  sale,  it  was  injured  by  a  third 
person,  the  buyer  cannot  recover  of  him  for  the 
injury  or  the  amount  be  had  paid  on  the  pur- 
chase price,  the  sellers  having  after  the  accident 
taken  possession  of  the  article  under  a  brolcen 
condition  of  payment,  so  that  the  loss  of  the  arti- 
cle was  their  loss,  and  the  loss  of  such  amount 
paid  being  chargeable  to  the  hazard  of  the  con- 
tract, and  not  to  the  person  injuring  the  article. 
[Ed.  Note.—For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1449-1455;  Dec.  Dig.  (g=>481.] 

2.  Appeal  and  Esbob  «=>1151(2)  —  DiSFOSl- 
TioN  OP  Cause— Remission  of  Dauaoes. 

The  appellate  court  cannot,  instead  of  order- 
ing a  new  trial,  order  a  remission  of  damages 
because  of  submission  of  an  improper  element  of 
damages;  it  having  no  means  of  ascertaining 
the  amount,  if  any,  allowed  on  such  item. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  4499,  4500,  4503-4505; 
Dec.  iMg.  <Ss9ll61(2).l 

3.  Appeal  and  Ebbob  «=s>996  —  Rkvibw  — 
Weioht  of  Testimont. 

The  Supreme  Court  cannot  interfere  with 
the  jury's  disposition  of  the  question  of  weight 
of  testimony. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3907;  Dec.  Dig.  <S=»995.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;    J.  T.  Ronald,  Judge. 

Action  by  Jolm  Peterson  against  S.  W. 
Chess.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded  for  new 
triaL 

McCafferty  &  Robinson,  of  Seattle,  for  ap- 
pellant Carl  J.  Smith  and  Milo  A.  Root, 
both  of  Seattle,  for  respondent. 

OHADWIGK,  J.  This  action  was  brought 
to  recover  damages  for  personal  injuries  sus- 
tained by  respondent  as  the  result  of  a  cotli- 
Blon  between  respondent's  motorcycle  and  ap- 
pellant's automobile.  From  a  verdict  and 
judgment  In  the  sum  of  $1,500,  this  appeal  is 
prosecuted. 

[1]  Among  the  Items  of  damage  claimed  by 
respondent,  and  which  was  submitted  to  the 
jury,  was  the  sum  of  $350  for  damages  to 
the  motorcycle.  The  testimony  discloses 
that  plaintiff  held 'the  motorcycle  under  a 
conditional  bill  of  sale;  that  he  had  agreed 
to  imy  the  sum  of  $300,  and  had  actually  tiald 
the  sum  of  $132.  The  question  whether  re- 
spondent could  recover  upon  this  item  arose 
at  the  trlaL  The  court  reserved  its  judg- 
ment until  the  time  for  Instructing  the  jury. 

From  the  arguments  of  counsel  and  the 
comments  of  the  court,  which  are  a  part  of 
the  statement  of  fact,  we  understand  the 
theory  upon  which  a  recovery  was  permit- 
ted to  be  that  respondent  being  bound  by 
his  promise  to  pay,  and,  there  being  no  di- 
rect evidence  that  the  vendors  bad  declared 
the  contract  to  be  In  default  or  had  re- 
leased respondent,   be  was  entitled  to  re- 


cover as  an  owner  of  tiie  property.  We  hare 
consistently  held  that  one  who  tabes  pn^ 
erty  under  a  conditional  bill  of  sale  Is  not 
an  owner  and  has  no  element  of  title;  that 
title  passes  only  upon  full  performance  of 
the  conditions  precedent  to  which  he  has  sub- 
scribed. Wlnton  Motorcar  Co.  v.  Broadway 
Auto  Co.,  65  Wash.  680,  118  Paa  817,  37  L. 
R.  A.  (N.  S.)  71;  Duarte  v.  Mlnnlck,  85 
Wash.  539,  148  Paa  600. 

There  is  no  direct  testimony  that  the  ven- 
dors had  forfeited  the  contract,  but  it  is 
abundantly  shown  that  respondent  had  no 
Interest  in  the  motorcycle  at  the  time  the 
suit  was  begun,  or  at  the  time  of  the  trial. 
He  did  not  claim  to  have  possession,  or  to 
have  been  called  upon  to  meet  payments  de- 
ferred, or  delinquent,  at  the  time  of  the 
accident.  The  contract  was  subject  to  for- 
feiture, and  one  of  the  vendors  testified  that 
after  the  accident  the  owners  took  posses- 
sion of  the  motorcycle,  and  sold  parts  from 
it  Under  the  testimony,  the  loss  of  the 
motorcycle  Is  the  loss  of  the  vendors,  and.  not 
of  the  vendee. 

Neither  can  we  agree  with  counsel  that  re- 
spondent is  entitled  to  recover,  in  any  event, 
the  $132  paid  on  the  purchase  price.  With 
the  payment  of  the  purchase  price  appellant 
had  nothing  to  do.  That  sum  was  lost  to 
respondent  when  the  owners  took  possession 
of  the  machine  and  treated  it  as  th^r  own. 
It  may  be  charged  to  the  hazard  of  his  con- 
tract but  not  to  appellant  Respondent  re- 
lies upon  Messenger  v.  Murphy,  33  Wash.  353, 
74  Pac.  480,  where  it  was  held  that  the  pur- 
chaser of  goods  on  the  installment  plan,  the 
title  remaining  in  the  vendor,  may  recover 
the  full  value  for  their  conversion  when  the 
contract  contains  an  unqualified  agreement 
to  pay  the  price.  That  case  involved  a  con- 
troversy between  the  vendee  and  a  third 
party,  with  no  evidence  of  the  assertion  of 
tha  vendor's  right  to  the  property.  The 
agreement  was  stIU  aiforceable  by  the  ven- 
dor. It  was  upon  this  ground  that  the  de- 
cision of  the  court  was  put  It  is  not  so 
here.  When  the  vendors,  having  ownership, 
reasserted  the  right  of  possession  under  a 
broken  condition  for  paymoit,  they  waived 
all  right  to  proceed  against  respondent  or 
to  hold  him  on  the  contract  Stewart  It 
Holmes  Drug  Co,  t.  Reed,  74  Wash.  401, 133 
Pac.  677;  Thompson  Co.  v.  Murphine,  79 
Wash.  672,  140  Pac  1073. 

[2]  Where  an  Improper  element  of  damage 
Is  submitted  to  the  jury,  the  vice  may  be 
cured  by  ordering  a  remission  if  the  amount 
of  such  damage  can  be  readUy  calculated 
with  reasonable  certainty. 

Nickelson  v.  Cameron  Lumber  Ox,  39 
Wash.  669,  81  Pac.  1059,  and  Hoyt  y.  Inde- 
pendent Asphalt  Paving  Co.,  62  Wash.  672, 
101  Pac.  367,  are  cases  where  we  ordered  a 
remission  under  penalty  of  a  new  trial.  In 
the  one  case  the  amount  was  determined  by 
a  special  verdict;  In  the  other  by  undisput- 
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ed  testimony.  In  the  case  at  bar  the  testi- 
mony as  to  the  yalne  of  the  motorcycle  and 
the  amount  o£  the  damage  to  It  Is  confllct- 
hig.  We  have  no  means  of  ascertaining  the 
amount  allowed  upon  this  charge,  if  any. 
In  such  cases  the  better  practice  is  to  call 
for  a  retrial. 

Other  errors  are  assigned.  We  find  no 
merit  in  the  assignments  going  to  instruc- 
tions given  or  refused. 

[3]  It  will  not  be  necessary  to  consider  the 
several  charges  that  the  court  commented 
on  the  testimony.  Nor  do  we  find  that  re- 
spondent was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  While  it  may 
seem  to  us  that  contributory  negligence  was 
proven  by  the  greater  wdght  of  the  testi- 
mony, there  was  some  testimony  which,  if 
believed  by  the  jury,  would  sustain  a  ver- 
dict The  weight  of  the  testimony  ia  for 
the  Jury  to  determine.  To  quarrel  with  it 
over  the  weight  or  preponderance  of  the  evi- 
dence would  be  to  usurp  its  function. 

Reversed  and  remanded  for  a  new  trial. 

MOBRIS,  O.  Jn  and  PABKBB  and  HOL- 
COlfB,  JJ.,  concnr. 


GRANT  et  aL  V.  MONTEREY  QOUD  MIN- 
ING CO.  et  al.    (No.  13484.) 

(Supreme  Oonrt  of  Washington.     Aug.  80, 
1916.) 

1.  CORFORATIOMB     «s»502%  —  DlSSOLOTIOIl — 

Disposition  ot  Assets — Statutes. 
Rem.  &  BaL  Code,  f  3716d,  providing  that 
after  a  corporation's  name  has  been  stricken 
by  the  secretary  of  state  for  nonpayment  of 
Ucenae  fees,  ana  dissolved,  the  directors  shall 
hold  its  property  for  the  benefit  of  its  stock- 
holders and  creditors,  to  be  disposed  of  under 
apprt^riate  court  proceedings,  is  modified  by 
section  S716a,  as  amended  by  Laws  1911,  p. 
135,  i  1,  providing  that  a  corporation  thus 
stricken  and  dissolved  may  at  any  time  there- 
after hold  a  meeting  of  stockholders  and  pass 
necessary  resolntions  to  dose  out  its  atEairs  and 
wind  up  its  business. 

[Ed.  Note.— For  other  cases,  see  CJorporations, 
Dec.  Dig.  «=>692V^.] 

2.  COKPOKATIONS    «=»619—DlSS0I.UT10W— DIS- 
POSITION OF  AssxTB — Statutes. 

Rem.  &  Bal.  Code,  |  STlSa,  aa  amended  by 
Laws  1911,  p.  135,  |  1,  authorizing  a  corpora- 
tion which  has  been  stricken  and  dissolved  by 
the  secretary  of  state  for  nonpayment  of  license 
fees,  to  hold  a  meeting  of  stockholders  to  pass 
necessary  resolutions  to  close  out  its  asairs 
and  wind  up  its  business,  does  not  restrict  the 
meeting  to  proceedings  for  a  drastic  sale  of 
assets,  but  permits  it  to  dose  the  corporation's 
affain  in  some  other  way. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i{  2469,  2460 ;   Dec.  Dig.  <8=»618.] 

S.  CoBFORATioNs   «=»573(3)  —  Dissolution  — 
Exchange  of  Stock— Absent  of  Minobitit 
H01.DEB8. 
Where  the  majority  stockholders  of  the  M. 
corporation,  stricken  and  dissolved  by  the  sec- 
retary of  state  for  nonpayment  of  license  fees, 
by  resolution  accept  proposition  of  the  B.  cor- 
poration to  take  over  M.'s  assets,  assume  M.'s 
debts,  and  exchange  its  shares  for  those  of  M., 


not  only  M.'s  minority  stockholders  who  agree 
thereto  by  actual  ezcoange,  but  those  who  by 
assent  agree  to  exchange,  cannot  be  heard  to 
object,  having  waited  for  two  years  after  con- 
veyance, and  till  proceedings  by  the  B.  corpo- 
ration to  sell  some  of  the  exchanged  shares 
for  unpaid  assessments. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  2296;   Dec.  Dig.  <S=5T3(3).] 

Department  2.  Appeal  from  Superior 
C^urt,  Spokane  County;  W.  H.  Jackson, 
Judge. 

Action  by  James  S.  Grant  and  others 
against  the  Monterey  Gold  Mining  (Company 
and  others.  From  an  adverse  Judgment, 
plaintltFs  appeal.    AfQrmed. 

O.  0.  Moore,  of  Spokane,  for  appellants. 
Burcham  &  Blair,  of  Spokane,  for  respond- 
ents. 

BATTSMAN,  J.  The  Monterey  Company, 
having  a  capital  of  $1,000,000  paid  and  non- 
assessable shares,  owned  cetrain  mines  mort- 
gaged for  advances  from  some  of  Its  direc- 
tors. The  security  being  overdue  In  March, 
1911,  the  company  much  in  other  debts,  and 
a  foreclosure  being  threatened,  the  share- 
holders were  called  to  meet  in  April.  The 
call  proposed  final  action  upon  the  company's 
afTairs,  and  the  shareholders  resolved  to  ac- 
cept the  proposal  of  a  new  company,  the 
Bolster  Mining  Company,  organized  by  some 
of  the  Monterey  shar^olders,  to  buy  the 
Monterey  Company's  mines,  assuming  the 
latter's  indebtedness,  and  exchanging  its  own 
Ediares  on  a  certain  basis  with  the  retiring 
i^ares  of  Monterey.  The  Bolster  stock,  bow- 
ever,  was  to  be  assessable  to  the  extent  of 
a  twentieth.  The  Monterey  Company  convey- 
ed to  the  Bolster  Company  as  early  as  August 
of  1911  and  has  no  remaining  assets. 

[1]  Before  all  this  the  company's  license 
fees  had  been  delinauent  more  than  two 
years;  so,  under  Bern.  Code,  {  8715d,  its 
name  had  been  stricken  by  the  secretary  of 
state.  According  to  that  section  the  direc- 
tors must  thereafter  hold  the  property  ot 
the  delinquent  company  "for  the  benefit  of 
Its  stockholders  and  creditors,  to  be  disposed 
of  under  appropriate  court  proceedings."  - 
That  was  an  enactment  of  1909,  which,  bow- 
ever,  must  be  read  to-day  with  one  of  1911 
(page  135,  i  1,  the  present  Rem.  Code,  | 
3715a),  providing  that,  though  the  corpora- 
tion be  thus  stricken  and  dLssoIved,  it  may — 
"at  any  time  thereafter  hold  a  meeting  ot  stock-, 
holders,  in  the  same  manner  as  provided  during 
its  corporate  existence,  and  pass  such  resolu- 
tions as  may  be  necessary  to  dose  out  its  af- 
fairs and  wind  up  the  business  of  such  corpora- 
tion and  where  such  stricken  and  dissolved  cor- 
poration has  heretofore  held  such  meetings  of 
stockholders  for  the  purpose  of  passing  resolu- 
tions to  wind  up  their  affairs,  such  method  of 
procedure  is  hereby  validated  and  approved." 

(2]  A  meeting  being  clearly  authorised  by 
this  law,  the  only  contention  left  is  whether 
the  statute  restricts  It  to  proceedings  for  a 
drastic  sale  of  assets  or  whether  the  meeting 
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may  dose  tbe  company's  aifalrs  In  gome 
other  way  also.  The  latter  option  we  un- 
hesitatingly pronounce.  This  statute  has  fre- 
quently been  Interpreted  as  a  revenue  meas- 
ure (State  ex  rel.  Preston  Mill  Co.  v.  Howell, 
67  Wash.  3T7,  121  Pac.  861),  and  the  delin- 
quent is  sufficiently  penalized  under  it  by  the 
expense  and  inconvenience  of  new  organiza- 
tion. 

The  complaining  minority  shareholders,  ac- 
cordingly, can  allege  here  no  violation  of  tbe 
statute,  but  must  maintain  their  case  for  a 
receivership  and  a  restoration  of  the  Mon- 
terey Company's  assets  on  some  violation  of 
general  corporation  law. 

[3]  The  majority  plan  of  reorganization 
through  a  new  company  was  apparently  bas- 
ed on  Pitcher  t.  Lone  Pine,  etc.,  Mln.  Co., 
39  Wash,  608,  81  Pac.  1047,  but  It  Is  unneces- 
sary to  say  whether  that  plan  shall  be  again 
approved  by  this  court,  because  there  is 
here  decisive  acquiescence.  That  a  minority 
shareholder  cannot  be  compelled  even  in  cor- 
porate distress  to  accept  shares  in  a  new 
company  may  be  conceded  (Mason  v.  Pewa- 
blc  Mining  Co.,  133  U.  &  50,  10  Sup.  Ct  224, 
33  li.  £}d.  524),  but  he  has  a  right  to  agree  to 
do  so,  and  this  record  Is  convincing  that  all 
the  plaintiffs  did  agree,  some  by  assent  and 
others  by  actual  exchange.  The  latter  are 
manifestly  silenced,  while,  as  to  tbe  former, 
tltey  wUl  not  be  beard  to  object  now;  for, 
though  the  Monterey  Company  conveyed  in 
August,  1911,  this  suit  was  not  begun  nntU 
Man^,  1913,  not,  Indeed,  until  proceedings 
by  tbe  Bolster  Company  to  sell  some  of  the 
exchanged  shares  for  unpaid  assessments. 

The  lower  court  properly  found  such  delay 
fatal  to  all  these  plaintiffs,  who,  it  may  be 
added,  did  not  bring  their  suit  la  behalf  of 
all  other  shareholders  that  might  Join  and 
contribute  to  the  exponse  but  <mly  for  them- 
selves. 

Judgment  offlrmed. 

MORRIS,  C.  J.,  and  MAIN,  FDIiLBBaX>N, 
and  PABKEB,  JJ.,  concur. 


VIOLBTTB  ▼.  INSURANX3B  CO.  OF  THE 

BTATB  OF  PENNSYLVANIA. 

(No.  13276.) 

(Suprone  Conrt  of  Washington.    Aug.  80, 
1016.) 

1.  iNStTBANCB  €=»76  —  ACTIORS  —  BUBDEH  0» 
PbOOP— POWKBS   OF   AOENT. 

Where  tbe  insurer  denies  the  power  of  one 
assuming  to  write  a  policy  as  agent,  the  party 
so  dealing  with  him  must  prove  either  that  such 
person  was  tbe  actual  agent,  or  that  the  insurer 
is  estopped  to  deny  the  agency. 

pSd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  j  101;   Dec.  Dig.  <S=976.] 

2.  INSUBANCK  <3=377— POWEBS  OF  AOKNT— ES- 
TOPPEL TO  Deny  Aqknct  —  "Ostensiblb 
Agency." 

The  insurer  having  appointed  M.  F.  H.,  a 
women,  its  agent,  and  its  manager  dealt  with 


C.  E.  H.,  her  husband,  who  condncted  Hie  bnal- 
ness  of  the  agency  and  wrote  policies  in  tbe 
name  of  M.  F.  H.  and  held  himself  out  as  the 
agent,  and  was  supposed  by  tbe  insurer  to  be 
M.  F.  H.,  he  became  the  oetensible  agent,  and 
as  against  one  dealing  with  him  as  snch,  the 
insurer  was  estopped  to  deny  hia  authority. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  J  102 ;   Dec.  Dig.  <S=»77. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  (Ostensible  Agency.] 

8.  Instjeaptce  «=»138(l)—REOtJLATroH— Issu- 
ance OF  Policies. 
3  Rem.  &  BaL  Ciode,  i  6059-S6,  making  it 
unlawful  for  an  insurance  company  to  write  a 
policy  unless  countersigned  by  its  duly  author- 
ized agent,  does  not  muce  a  policy  void,  if  sign- 
ed by  one  assuming  to  act  aa  agent,  thoogh  he 
was  not  its  licensed  agent. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig,  |S  246-249 ;   Dea  Dig.  <S=>138(1).] 

4.  INSUBANCB  <s=>229(l)  —  Cancellation  or 
PoLtcY— Waiver  of  Notice. 

Provision  of  policy  requiring  live  days'  writ- 
ten notice  of  eancellatioa  may  be  waivM  by  the 
insured, 

[Ed,  Note, — For  other  caMs,  see  Insurance, 
Cent  Dig.  $  501;   Dec  Dig.  <3=»229(1).] 

5.  Insubance  <S=>229(2)  —  Canceixation  o» 
Policy— Waiveb  of  Notice, 

Where  insurer  ordered  cancdlation  of  pol- 
icy containing  requirement  of  five  days'  written 
notice  of  cancellation,  and,  when  the  agent  ver- 
bally notified  the  insured,  ne  requested  that  tbe 
risk  be  written  in  another  company,  the  first 
policy  was  canceled  when  the  new  policy  is- 
sued, though  DO  other  notice  was  given. 

[Ed,  Note.— For  other  cases,  see  Insuranob 
Gent  Dig.  iS  500-502;    Dec.  Dig.  <8=>229(2)J 

Department  2.  Appeal  tram  Snp^or 
Court,  Cbelan  County;   Wol  A.  Orlnuhaw, 

Judge. 

Action  by  J.  B.  Tlolette  against  the  Inswc- 
ance  Company  of  the  State  of  Pennsylvania. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals. Reversed,  and  Judgment  <Kdered  for 
plaintiff. 

C.  6.  Hughes  and  Hughes  ft  Adams,  all  of 
Wenatchee,  for  appellant  Granger  &  Clarke, 
of  Seattle,  for  respondent. 


HOLOOMB,  J.  This  action  was  to  recover 
on  a  fire  Insurance  policy  for.  the  loss  of  a 
certain  stock  of  liquor.  Appellant,  having 
been  nonsuited  below,  iwosecutes  this  ap- 
peal. 

There  la  no  serious  conflict  in  tbe  evidence^ 
which  shows  that  G.  E.  and  M.  F.  Hamilton, 
husband  and  wife,  respectively,  were  eadi 
the  authorized  agent  of  several  Insurance 
companies.  Appellant  was  experiencing  trou- 
ble in  keeping  his  stock  of  liquor  insured, 
and  was  notified  by  O.  B.  Hamilton  on  De- 
cember 28,  1014,  that  a  former  policy  of  the 
Prussian  National  Insurance  Company  ffli  the 
liquor  had  been  ordered  canceled,  but  that 
he  would  write  the  risk  In  another  company, 
to  wblcfa  appellant  assented.  C  B.  Hamil- 
ton then  wrote  a  policy  in  respondent  com- 
pany covering  the  stock  of  liquor  and  coun- 
tersigned the  same  as  agent  on  December  29, 
1914,    Tbe  loss  occurred  l^  fire  on  the  next 
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day,  and  tba  policy  was  not  delivered  to 
appellant  nntll  after  the  loes,  as  he  was  away 
on  a  buatneas  trip.  After  this  suit  was  com- 
menced It  was  dlscorered  that  M.  F.  Hamil- 
ton, and  not  C.  £}.  Hamilton,  was  the  duly 
licensed  agent  of  respondent,  and  that  after 
she  bad  taken  out  the  license  she  turned 
over  the  entire  business  to  her  husband  and 
delegated  to  him  all  the  powers  as  agent  that 
she  possessed,  Including  the  power  to  coun- 
tersign policies  without  any  express  author- 
ity to  do  so  from  her  principal. 

[1]  Respondent's  first  defense  to  the  ac- 
tion was  that  C.  E.  Hamilton  was  not  Its 
agent,  and  that  M.  F.  Hamilton  had  no  au- 
thority to  delegate  the  entire  agency  Itself  to 
a  third  person  without  the  principal's  knowl- 
edge or  consent,  and  therefore  that  C.  E. 
Hamlltm  oonld  not  bind  respondent  by  his 
acts.  It  therefore  becomes  incumbent  on  ap- 
pellant to  prove  O.  E.  Hamilton  respondent's 
agent,  and  to  do  so  he  must  prove  either  that 
G.  E.  Hamilton  was  an  actual  agent  Of  re- 
spondent or  that  respondent  was  estopped  to 
deny  the  existence  of  such  agency. 

[2]  There  Is  no  contention  that  O.  E.  Ham- 
ilton was  actually  appointed  by  respondent 
as  its  agent,  and.  If  appellant  Is  to  prevail, 
it  mnst  b»  niton  the  theory  of  a  sort  of  es- 
t<K>pel.  C.  B.  Hamilton  was  known  general- 
ly In  Leaivenworth  as  "Gene,"  and  was  so 
known  to  the  appellant  Other  polides  were 
Issued  by  respondent  company  In  Leaven- 
worth, and,  as  M.  F.  Hamilton  said  she  never 
bad  anything  to  do  with  the  business,  snch 
policies  must  have  been  written  by  "Gene" 
Hamilton.  Strout,  the  general  manager  of 
respondent  in  Washington  located  in  Seattle, 
had  known  "Gene"  (O.  E.)  Hamilton  for  about 
six  years  prior  to  the  trial  of  this  case,  fre- 
quently meeting  and  doing  his-  company's 
business  with  him,  but  did  not  know  his  ini- 
tials, although  he  supposed  they  were  M.  F. 
It  was  simply  a  case  of  mistaken  Identity, 
as  he  knew  "Gene"  Hamilton  well  and  per- 
sonally, thought  be  was  respondent's  agent, 
and  knew  the  agent's  initials  were  M.  F.,  but 
thought  those  were  Gene's  initials.  All  the 
correspondence  carried  on  between  the  Hamll- 
tons  and  Strout  was  dcwe  by  G.  B.  Hamilton, 
although  he  signed  the  letters  as  M.  F.  Ham- 
ilton and  attended  to  the  entire  business  of 
the  agency.  Daring  the  time  appellant  was 
procuring  the  insarance  from  C.  E.  Hamilton 
he  supposed,  as  did  Strout,  that  Gene  (O.  E.) 
Hamilton  was  the  agent,  tince  he  attended 
to  all  the  transactions;  and  never  during  any 
of  Ills  virits  to  the'  office  did  he  see  M.  F. 
Hamilton,  noi*  did  be  know  that  she  was  In- 
terested in  the  business  In  any  matmer,  or 
that  any  other  than  O;  E.>  Hamllten  was  the 
agent;  nor 'did  he'  see  anything  that  would 
put  him  on  Inquiry. 

It  Is  evident  that  €.  E.  Hamilton  had  at 
least  ostensible  asthwity  to  act  as  respondr 
ent's  agent,  and  appellant,  relying  upon  this 
ostensible  aathorlt?,  clealt  with  C.  E.  Uamll- 
tOB  as  such  ag^it.-  "Ostensible  t^gcBey,"  as 
169P.-6r 


defined  by  Mechem  in  bis  work  on  Agency, 
vol.  1  C2d  Ed.)  I  57,  is  where  the  principal 
Intentionally  or  from  want  of  ordinary  cace 
leads  a  third  person  to  believe  another  to  be 
his  agent  who  has  never  really  been  employ- 
ed or  authorized  by  blm.  The  rule  is  well 
stated  in  Fhcenix  In&  C!o.  v.  Walter,  61  Meb. 
182,  TO  N.  W.  938,  wherein  the  court  held 
that: 

"Ostensible  authority  to  act  as  agent  may  be 
conferred  if  the  party  to  be  charged  as  princi- 
pal, affirmatively  or  intentionally,  or  by  lack  of 
ordinary  care,  causes  or  allows  third  persons  to 
trust  and  act  upon  such  apparent  agency." 
Syllabus. 

See,  also,  Thomson  v.  Shelton,  49  Neb.  Q4A, 
68  N.  W.  1055;  Blanke  Tea  &  Coffee  C!o.  v. 
Trade  Exhibit  Co.,  6  Meb.  (Unof.)  858,  98  N. 
W.  714. 

This  rule  is  based  on  the  ground  that  by 
reason  of  this  lack  of  care  the  principal  is 
estopped  to  deny  the  agent's  authority.  It  is 
evident  that  respondent  cbmiiany  was  guilty 
of  lack  of  care  under  tbe>  facts  in  this  case, 
for  its  duly  licensed  agent  was  a  woman 
whose  license  was  secured  by  Strout,  and 
for  quite  a  period  of  time  It  thought  Us  agent 
in  Leavenworth  was  a  man,  "Ge&e"  Hamil- 
ton, whom  Strout  well  knew,  and  with  whom 
Strout  did  business  as  the  agent  of  the  com- 
pany, thus  holding  him  out  to  the  iwbllc  as 
such  agent  Under  the  rule  announced  above, 
ostensible  authority  to  act  as  agrat  was  oon- 
ferred  upon  O.  £1.  Hamilton  by  reason  of 
this  lack  of  care  on  the  part  of  respondent, 
and  respondent  Is  therefore  estopped  to  deny 
such  agency. 

[3]  Nor  does  3  Rem.  &  BaL  Ciode,  f  605&— 
36,  which  provides  that  it  shall  be  unlawful 
for  an  insurance  company  to  write  a  policy 
unless  countersigned  by  the  duly  authorized 
agent,  necessarily  make  a  policy  void  if  not 
signed  by  the  duly  licensed  agent,  as  It  does 
not  make  the  policy  vc^d  by  its  express  terms, 
and  Is  for  the  purpose  of  idactng  restric- 
tions on  Insurance  companies. 

[4]  In  conclusion,  respondent  maintains 
that  the  policy  in  question  was  Intended  as 
a  sabstitutl<m  for  the  Prussian  National  pol- 
icy when  the  lafter  was  canceled,  that  the 
Prussian  National  policy  was  never  canceled, 
and  that  the  policy  of  respondent  company 
was  therefore  never  In  eftect  We  think 
respondent  In  error,  however,  in  assuming 
that  the  Prussian  National  policy  was  never 
canceled.  It  Is  true  there  was  no  five-day 
written  notice  of  the  cancellation  served  on 
appellant  as  provided  by  statute,  but  this 
may  be  waived  by  the  Insured,  as  it  is  made 
for  his  benefit  alone.  Tacoma  L.  &  S.  Co.  v. 
Firemen's  Fund  Ins.  Co..  87  Wash-  79,  151 
Pac  91. 

[6]  The  evidence  diOws  that,  when  C.  E. 
Hamilton  received  word  from  the  head  office 
to  cancel  the  Prussian  National  policy,  he 
proceeded  to  appellant's  place  of  business 
and  notified  him  that  the  policy  would  be 
canceled  by  the  company.  To  this  appellant 
assented,  provided  the  risk  was  written  tn 
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some  otber  company.  He  was  yery  anxlona 
to  hare  his  stock  kept  Insured  at  all  times ; 
it  was  immaterial  to  him  what  company  his 
goods  were  insured  in  as  long  as  they  were 
insured.  We  think  the  facts  show  clearly 
that  respondent  waived,  as  he  assuredly 
could,  the  flve-day  notice  of  the  cancella- 
tion, and  that  such  cancellation  took  effect 
at  the  time  the  risk  was  written  in  some 
other  company.  Respondent  makes  some  con- 
tention that  there  never  was  any  cancella- 
tion; as  appellant  did  not  surrender  the 
Prussian  National  policy  at  the  time  be  re- 
ceived the  oral  notice  of  cancellation.  It 
was  shown  that  he  was  just  about  to  leave 
the  town  on  business,  and  did  not  have  the 
policy  with  him,  and  said  he  would  surrender 
It  on  his  return.  The  immediate  physical 
surrender  of  the  policy  we  deem  immaterial, 
as  it  is  the  intention  of  the  parties  that  gov- 
ems,  and  we  think  the  minds  of  the  parties 
met  that  cancellation  should  take  effect  up- 
on the  risk  being  written  in  some  other  com- 
pany. The  policy  in  controversy  was  written 
on  December  29,  1914,  th«  day  before  the 
fire,  and  at  that  time  the  Prussian  National 
policy  bec&me  canceled  and  the  new  policy 
effective. 

Judgment  reversed,  and  Judgment  wdered 
for  appellant,  with  costs. 

MORRIS,  C.  J.,  and  MAIN  and  PARKER, 
JJ.,  concur. 


MUSKOGEE   CO.   v.   TAHOLA   SAND  CO. 

(No.  6471.) 

(Supreme  Court  of  Oklahoma.    July  26,  1810. 

Rehearing  Denied  Segt  12,  1916.) 

(Byllabut  by  the  Court.) 

1.  Dauaoes  «s>28  —  Bbkacb  or  Contraot  — 
Pbospective  Pbofits. 

Prospective  profits,  proximately  resulting 
from  the  breach  of  a  contract,  are  recoverable  in 
an  action  for  damages,  where  the  amount  there- 
of is  not  contingent  and  speculative,  but  can 
be  measured  with  reasonable  certainty. 

[Ed.   Note.— For   other   cases,   see   Damages, 
(3ent.  Dig.  §S  69,  70;  Dec.  Dig.  <3=»28.] 

2.  Damaoes  <&=3l20(l)— Bbeach  of  COHXRaoT 
—Measure. 

Where  a  construction  company,  holding  a 
contract  to  construct  and  equip  a  line  of  rail- 
way, enters  into  a  contract  with  a  sand  com- 
pany, whereby  it  agrees  to  construct  and  equip 
a  switch  for  the  use  of  the  sand  company,  and 
to  furnish  a  stipulated  number  of  cars  per  an- 
num, and  to  handle  the  same  at  competitive 
freight  rates,  and  to  credit  the  sand  company  (H) 
per  cent,  of  the  amount  of  the  freight  charged 
on  each  bill  until  the  total  equals  the  sum  of 
$3,000,  which  the  sand  company  had  advanced 
on  the  cost  of  the  construction  of  the  switch, 
and  the  construction  company  defaulted  in  its 
contract,  and  by  agreement  with  the  railway 
company  the  latter  takes  over  the  completion 
of  the  construction  work,  but  refused  to  assume 
the  obligation  of  the  contract  with  the  sand 
company,  and  the  sand  company,  in  order  to  get 
the  switch,  entered  into  a  new  contract  with  the 
railway  company  for  its  construction,  and  the 
switch  is  constructed,  but  the  railway  company 


refused  to.  account  for  the  0,O(X>  advanced  to 
the  construction  company,  and  also  refused  to 
furnish  any  stipulated  number  of  cars  for  the 
use  of  the  sand  company,  hM,  that  in  an  action 
for  damages  by  the  sand  company  the  construct 
tiou  company  was  liable  to  it  in  damages,  and 
the  measure  of  its  damages  was  the  $3,000  ad- 
vanced, and  interest  thereon,  at  6  per  cent,  per 
annum  from  the  date  of  payment. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  291,  303-306;  Dec.  Dig.  «=> 
120(1).] 

Commissioners'  Opinicm,  Division  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty ;  R.  P.  De  GraSenreid,  Judge. 

Action  by  the  Yahola  Sand  Company 
against  the  Muskogee  Company.  There  was 
Judgment  for  the  plaintiff;  the  defendant 
brings  error.     Affirmed  upon  condition. 

Thomas  H.  Owen,  Jos.  0.  Stone,  and  Wal- 
ter S.  Moore,  all  of  Muskogee,  for  plaintiff 
in  error.  Wm.  T.  Hutcbings  and  Wm.  P.  Z. 
Geimao,  both  of  Muskogee,  for  defendant  in 
error. 

GALBRAITH,  O.  The  Muakogee  Company, 
the  plaintiff  In  error,  was  a  constructitw 
company,  and  was  under  contract  with  the 
People's  Electric  Railway  Company  to  con- 
struct and  equip  a  line  of  railway  from  the 
city  of  Muskogee  to  the  town  of  Ft  Gibson, 
a  distance  of  40  miles.  This  action  was 
oommenced  In  the  trial  court  by  the  defend- 
ant in  error  against  the  plaintiff  in  error,  to 
recover  damages  for  a  breach  of  the  follow- 
ing contract: 

"Muskogee,  Oklahoma,  November  2,  1911. 

"Muskogee  Company,  owning  and  operatinf 
the  People's  Electric  Railway  Company,  trst 
party,  and  the  Yahola  Sand  Company,  second 
party,   agrees  as  follows: 

"That  the  first  party  will  ooostrucc  a  spar 
track  from  a  connection  with  the  People's  Klee- 
trie  Railway  track  from  a  point  between  Rogers 
VUla  and  the  Arkansas  river  southward  onto 
the  sand  and  gravel  bar  in  the  Arkansas  rivet 
in  the  southwest  part  of  section  twenty-seven, 
township  fifteen  north,  range  nineteen  east,  Mus- 
kogee county,  state  of  Oklahoma,  and  provide 
upon  said  bar  sufficient  switch  tracks  from  ssid 
main  spur  to  conduct  the  sand  and  gravel  busi- 
ness from  said  bar,  a  total  of  not  exceeding  one 
mile  and  a  half  of  main  spur  and  switches  and 
up  to  a  full  mile  and  a  half  if  such  amount  is 
required,  and  will  handle  and  transport  the 
gravel  and  sand  product  of  the  second  party  to 
all  markets  accessible  by  People's  Electric  Rail- 
way and  any  connecting  line  of  railroad  charg- 
ing at  all  times  a  competitive  rate,  the  said 
first  party  agrees  to  assume  switching  charges 
where  it  is  necessary  for  second  party  to  make 
a  west  side  delivery,  and  furnish  ample  cars  for 
the  business  of  said  second  party.  Said  track  to 
be  in  place  and  equipment  ready  for  transporta- 
tion of  sand  and  gravel  by  the  fifteenth  day  of 
December,  nineteen  hundred  and  eleven. 

"And  in  consideration  of  the  foregoing  the 
second  party  agrees  as  follows: 

"First:  It  will  sow  advance  to  the  first  party 
the  sum  of  three  thousand  dollars  in  cash  to  ap- 
ply upon  the  cost  of  track  material,  and  further 
agrees  to  load  and  ship  not  less  than  1800  can 
of  sand  or  gravel,  either  or  both,  annually,  in- 
cluding ballast  furnished  party  of  the  first  part 

"Second  party  further  agrees  to  furnish  f.  o.  b. 
cars  at  said  gravel  bar  from  time  to  time  such 
screened  gravel  suited  for  ballasting  purposes  as 
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first  party  maj  nqoln  not  to  «zoe«d  on«  lran< 
drcd  raids  per  day  for  its  own  use  at  a  coat  of 
twenty  cents  per  cubic  yard  paid  for  by  first 
party  to  the  second  party  in  cash,  excepting  only 
that  the  first  two  thousand  dollars'  worth  of 
such  ballastinji  material  ahail  be  added  to  the 
three-thousand  dollar  track  material  fund  above 
mentioned,  making  a  sum  total  of  fire  thousand 
dollars,  and  seoond  party  agrees  that  the  five 
tbonsaifd  dollars  shall  be  repaid  by  the  first  par- 
ty unto  second  party  by  the  crediting  to  the 
second  party  of  one-half  of  each  and  every 
freight  bill  due  thereafter  from  aecond  party  to 
first  iwrty  until  the  total  of  such  credita  shall 
fnUy  reimburse  said  five  thousand  dollars. 

"And  second  party  agrees  that  witliin  not 
later  than  ten  days  after  sudi  sptur  track  and 
switches  is  in  place  ready  for  operation  that 
second  par^  shall  be  prepared  ana  egnipped  to 
load  and  ship  sand  and  gravel  from  said  bar  and 
will  ship  not  leas  then  1800  cars  annually. 

'"nie  first  party  agrees  to  do  and  perform  all 
the  things  to  be  done  and  perform^  by  it  as 
herrinbetore  stated,  and  to  maintain  and  oper- 
ate said  track  ao  long  as  second  party  or  its 
aniens  shall  fnmish  throughout  the  year  said 
180u  cars  of  sand  or  gravel  for  sUpment  an- 
nually. 

"Witness  our  Bands  and  seals  this  second  day 
of  November,  A.  D.  nineteen  hundred  and  eleven. 
Muskogee  Company,  by  C.  N.  Haskell,  President. 
Attest:  Wm.  Murdooc,  Secretary.  [Muskogee 
Company  Seal.]  Tabola  Sand  Company,  by  T. 
J.  Sidener,  Prerident  Attest:  A.  H.  White, 
Secretary.    [Yahola  Sand  Company  SeaL]" 

It  was  alleged  in  the  petition  that  the 
plalntur  had  paid  the  $3,000  and  was  ready 
and  wllUng  to  comply  with'  the  terms  and 
conditions  of  said  contract  by  it  to  be  per- 
formed, and  that  the  Muskogee  Company 
bad  breached  said  contract  in  this,  that  it 
failed  to  build  and  equip  the  switch  and  to 
fumlsb  cars  and  equipment  that  it  had 
agreed  to  do,  and  that  in  Fehroary,  1912,  it 
surrendered  its  construction  contract  to  the 
People's  Electric  Railway  Omnpany,  and 
that  neither  the  Muskogee  Company  nor  the 
Pe<H)le's  laectrlc  Railway  Company  would 
perform  said  contract,  after  demand  and  re- 
quest to  do  80,  and  that  on  March  80th  It 
was  compelled  to  oiter  Into  a  new  contract 
for  the  construction  and  eqalpment  of  said 
swltcb,  and  that  the  People's  Bleetrlc  Rail- 
way Company  refoaed  to  account  for  the 
$3,000  which  It  had  paid  the  Muskogee  Com- 
pany, and  also  refused  to  agree  to  fnmlah 
cars  as  the  Mnskogee  Company  had  agreed 
to  do;  that  thereby  the  plaintiff  was  dam- 
aged In  the  snm  of  $3,000  cash  paid  the 
Muskogee  Company,  and  Interest  thereon,  and 
was  farther  damaged  In  the  sum  of  $2,000,  loss 
of  profits,  which  it  would  have  made  on  sand 
and  gravel  if  the  switch  had  been  constmct- 
ed  by  December  16,  1911,  as  the  Mnskogee 
Company  agreed  to  do.  Tbe  Muskogee  Com- 
pany answered,  admitting  the  execution  of 
the  contract,  but  alleged  that  it  had  no 
power  nnder  its  charter  to  make  the  con- 
tract for  Itself,  OS  It  was  simply  a  coaostmo- 
tlon  company  and  not  an  operating  cont- 
pany,  and  that  It  did  not  make  said  contract 
as  principal  but  made  the  same  as  agent 
for  the  People's  Electric  Railway  Company, 
and  that  not  it,  bat  its  principal,  if  any 
one,  was  liable  for  the  breach  of  said  con- 


tract, and,  fur&er,  that  the  Sand  Company 
knew  that  it  was  contracting  with'  the  Mnsk- 
ogee Company,  as  agent  of  the  People's  Elec- 
tric Railway  Company,  who  bad  assumed  all 
of  the  burdens  of  the  contract  with  the  Sand 
Company,  and  that  afterwards  the  Band 
Company  had  entered  Into  a  new  contract 
with  the  People's  Electric  Railway  Com- 
pany, covering  the  same  subject-matter  as 
the  contract  in  suit,  and  the  Muskogee  Com- 
pany was  thereby  relieved  from  all  liability 
on  account  of  such  contract  There  was  a 
reply  in  the  nature  of  a  general  denial  to 
the  new  matter  set  np  in  the  answer.  On 
the  issues  thos  formed  the  cause  was  sub- 
mitted to  a  jury,  and  a  verdict  returned  for 
the  plaintiff  in  the  sum  of  $4,645.  Judg- 
ment was  rendered  upon  this  verdict,  and 
after  the  overruling  of  the  motion  for  new 
trial  the  cause  was  regularly  appealed  to 
this  court 

The  asslgimients  of  error  are  under  four 
heads:  (1)  That  the  contract  in  suit  was  ul- 
tra vires ;  (2)  that  the  contract  was  entered 
into  by  the  Muskogee  Company  as  agent  for 
and  on  behalf  of  the  People's  Electric  Rail- 
way Company,  and  the  Muskogee  Company 
is  not  liable  as  principal  contracting  party; 
(3)  error  in  permitting  the  Yahola  Sand  Com- 
pany to  prove  as  part  of  its  damages  loss  of 
profits;  (4)  error  of  the  court  in  ref losing 
Instructions  Nos.  1  and  2,  requested  in  be- 
half of  the  Muskogee  Company. 

As  to  the  first  assignment  of  error  it  Is 
suffldent  to  say  that  if  it  be  assumed  that  the 
contract  in  suit  is  ultra  vires  and  beyond  the 
power  of  the  Muskogee  Company  to  make, 
this  plea  is  not  available  to  the  Muskogee 
Company  in  this  action,  for  the  reason  that 
it  received  the  benefits  of  said  contract  and 
cannot  relieve  Itself  of  its  burdens  by  this 
plea.  Crowder  State  Bank  v.  JEtna  Powder 
Co.,  41  Okl.  391,  138  Pac.  392,  and  the  Une 
of  cases  cited  therein.  In  the  case  of  Zabrls- 
kle  v.  Cleveland,  Col.  &  Cln.  R.  R.  Co.,  23 
How.  381,  16  li.  Ed.  488,  next  to  the  last  sen- 
tence, the  court  In  speaking  of  the  ultra 
Vires  contention  made  by  the  appellee,  said: 

"A  corporation,  quite  as  much  as  an  individ- 
ual, is  held  to  a  careful  adherence  to  truth  in 
their  dealings  with  manlund,  aq  cimnot,  by 
their  representations  or  silence,  involve  others 
in  onerous  engagements,  and  then  defeat  the 
calculations  and  claims  their  own  conduct  had 
superinduced." 

The  refnsal  to  give  instrnction  No.  1,  re- 
qnested  by  the  Muskogee  Company,  and 
which  is  assigned  as  error,  reads: 

"Tou  are  instructed  that  if  you  believe  from  a 
fair  preponderance  of  the  evidence  that  the 
managing  i^cers  of  the  plaintiC,  Xahola  Sand 
Company,  entered  into  a  contract  on  November 
2,  1911,  with  the  Muskogee  Company,  believing 
that  they  were  dealing  solely  with  the  Muskogee 
Company  and  without  the  Imowledge  that  the 
contract  was  made  for  the  use  and  benefit  of 
the  People's  Electrie  Company,  and  that  the  de- 
fendant Mnskogee  Company,  breached  said  con- 
tract by  failing  to  expend  the  $3,000  for  track 
material  for  the  spur  track,  as  required  by  the 
terms  of  said  contract,  and  If  yon  further  be- 
lieve that  the  plainttif.  Sand  Cosqway,  was  dam- 
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aged  bj  svch  breack,  then  jaur  verdict  ahouU  be 
for  the  plaintiff,  and  tlie  measure  of  damages  in 
that  event  would  be  $3,000,  the  amount  {wid  to 
the  Muskogee  Company,  together  with  6  per 
cent,  interest  from  toe  dates  of  the  variooa  pay- 
ments  wliich  made  up  the  $8,000." 

Tbe  Instmctioiis  given  by  the  court  to  the 
Jury  govemlng  tbe  measure  of  damages  were 
as  follows: 

"Ton  are  further  instmcted  that  if  you  find 
by  a  preponderance  of  the  evidence  that  said 
contract  was  violated  and  broken  by  the  defend- 
ant without  any  fault  on  the  part  of  the  plain- 
tiff, in  estimating  the  damages  that  the  plain- 
tiff would  be  entitled  to,  you  may  talce  into  con- 
sideration the  $3,000  paid  by  the  plaintiff  to 
the  defendant,  with  6  per  cent,  interest  thereon 
from  the  time  of  tlia  various  payments  to  this 
time." 

"You  are  Instructed  that  if  you  further  believe 
that  the  defendant  failed  to  comply  with  the 
contract  sued  on  in  this  case,  the  plaintiff  is 
entitled  to  recover  of  the  defendant,  in  addition 
to  the  $3,000  paid  to  it  by  the  plaintiff,  to- 
gether with  the  legal  interest  thereon,  the  dam- 
age it  has  suffered,  if  any,  by  reason  of  the 
failure  of  the  defendant  to  comply  with  its 
contract  to  furnish  cars  and  transport  the  saud 
and  gravd  of  the  plaintiff;  and,  in  arriving  at 
this,  you  may  take  into  consideration  the  proBu 
which  a  preponderance  of  the  evidence  s)iows  tJie 
plaintiff  would  have  received  had  it  been  able  to 
supply  said  sand  and  gravel  to  its  cnstomcrs  who 
sought  to  purchase  it  at  the  market  or  fixed 
price,  and  in  amounts  ascertainable  from  the  evi- 
dence, not  to  exceed  $2,000." 

It  win  be  observed  tliat  the  court  in  its 
instructions  followed  the  rule  for  the  measure 
of  damages  embraced  in  requested  instruc- 
tion No.  1.  However,  the  court  did  not  lim- 
it the  measure  of  damages  to  the  $3,000  and 
the  interest  thereon,  as  in  the  requested  in- 
struction, but  extended  the  measure  of  dam- 
ages to  include  profits  that  may  have  been 
reasonably  contemplated  to  accrue  to  the 
Saud  Company  if  the  contract  had  been  com- 
pleted according  to  its  terms. 

The  rule  for  the  measure  of  damages  for 
breach  of  contract  prescribed  by  section  2852, 
Rer.  I,aws  1910,  is  as  follow^: 

"For  the  breach  of  an  obligation  arisug  from 
contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  diapter,  is 
the  amount  which  wiU  compensate  the  party  ag- 
grieved for  all  the  detriment  proximately  caused 
thereby,  or  which,  in  the  ordinary  course  of 
things,  would  be  likely  to  result  therefrom.  No 
damages  can  be  recovered  for  a  breach  of  con- 
tract, which  are  not  clearly  ascertainable  in 
both  their  nature  and  origin. 

This  court,  in  First  National  Building  Co. 
V.  Vandenberg,  29  Okl.  683,  119  Paa  224,  rec- 
ognizes the  rule  that  anticipated  profits  may 
be  recoverable  in  an  action  for  damages  for 
breach  of  a  building  contract,  and  quotes 
with  approval  from  the  opinion  of  the  Su- 
preme Court  la  United  States  t.  Behan,  110 
n.  S.  889,  4  Sup.  Ct.  81,  28  L.  Ed.  168,  as 
follows : 

"The  two  heads  of  damages  are  distinct^ 
though  closely  related.  When  profits  are  sought, 
a  recove^  for  outlay  is  included  and  something 
more.  Ta»t  something  more  is  the  profits.  U 
the  outlay  equals  or  exceeds  the  amount  to  be  re- 
ceived, of 'Course  there  can  be  no  profits.  When 
a  party  Injured  by  tiie  stoppage  of  a  contract 
elects  to  rescind  it,  then,  it  is  true,  he  cannot 
recover  any  damages  for  a  breaci)  of  the  con- 


tract, either  for  oatlay  or  for  loss  of  proSti;  he 
recovers  the  valoe  of  his  services  actnally  per- 
formed as  npon  a  quantum  meruit.  There  is 
then  no  question  of  lossee  or  proflta.  But  when 
he  elects  to  go  for  damages  for  the  breach  of  the 
contract,  the  first  and  most  obvioos  damage  to 
be  shown  is  the  amount  which  he  has  been  in- 
duced to  expend  on  the  faith  of  the  contract,  in- 
cluding a  fair  allowance  for  his  own  time  and 
services.  If  he  chooses  to  go  further,  and  daims 
for  the  loss  of  anticipated  profits,  he  may  do  so, 
subject  to  the  roles  of  law  as  to  the  character 
of  profits  which  may  be  thus  claimed." 

Again  in  Ft  S.  &  W.  B.  Co.  v.  Willianu, 
80  Okl.  728,  at  731, 121  Pac.  276^  277  (40  L.  H. 
A.  [N.  S.]  494),  the  court,  in  discussing  this 
character  of  damage,  said: 

"Where  it  reasonably  appears  that  a  party 
has  been  damaged,  and  that  such  damage  is  the 
direct  result  of  the  breach,  then  a  recovery  la 
justified.  The  next  step  is  to  ascertain  how 
mueh  will  reasonably  compensate  tb«  injured 
party.  This  should  be  computed  by  the  plainest, 
easiest,  and  most  accurate  measure  whicti  win 
do  justice  in  the  premises,  and  if  from  the  con- 
ditions in  the  contract,  and  the  nature  of  the 
breach,  it  reasonably  appears  that  the  extent  or 
amount  of  damages  may  be  more  readily,  easily, 
correctly,  and  justiy  ascertained  by  applying  the 
loss  of  profits  as  a  measure,  if  it  is  evident  that 
profits  were  lost  and  the  amount  thereof  can  be 
calculated  with  reasonable  accuracy,  then  such 
profits  sre  the  true  measure  [of  damaeee]  to  be 
applied.  In  sucb  cases,  however,  it  should  ap- 
pear evident  that  profits  were  lost  The  amount 
may  be  estimated  with  only  reasonable  accuracy; 
but  the  fact  that  profits  were  lost  should  require 
stricter  proofc" 

The  statute  above  quoted  forbids  tlie  re- 
covery of  damages  "which  are  not  clearly 
ascertainable  in  both  tlielr  nature  and  ori- 
gin." 

[1,  t]  These  decisions  reoogniw  the  doc- 
trine that  contemplated  profits  are  proper 
elements  of  damage  in  an  action  for  breach 
of  the  character  of  contract  involved  in  this 
action,  but  the  decisions,  as  well  as  the  8ta^ 
ute,  require  that  the  nature  and  amount  of 
sudi  profits  must  be  reasonably  ascertainable, 
and  it  must  be  made  to  8K>aar  that  they  are 
the  natural  and  proximate  consequence  of 
the  origiual  breach  of  the  contract,  and  not 
speculative  and  contingent.  Now  what  was 
the  nature  of  the  profits  for  loss  of  which 
the  Sand  Company  was  permitted  to  recover, 
as  evidenced  by  the  verdict  of  the  Jury,  on 
account  of  the  failure  to  construct  the  switch 
by  the  16th  of  December,  1911,  as  stipulat- 
ed In  the  contract?  It  is  admitted  in  the  evi- 
dence that  the  Sand  Company  was  ready  to 
ship  and  deliver  sand  and  gravel,  and  that 
there  was  demand  for  this  product  at  Musko- 
gee, and  that  certain  contractota  were  using 
certain  quantitlea  of  sand  and  gravel  in 
work  under  construction,  and  that  some  of 
these  made  inquiry  of  the  Sand  Company 
for  its  product  between  December  16,  UUt 
and  February  24,  1912,  but  it  does  not  appear 
that  the  Sand  Company  had  a  contract  to  de- 
liver any  quantity  of  sand  or  gravel  to  any 
one  of  these  contractors,  and  was  prevented 
from  filling 'such  contract  by  reason  of  the 
default  in  construction  of  tba  swltdi.  The 
amount  oi  sand  and  grarel  that  would  hava 
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been  sold,  and  tUe  amount   of  praflt  that  1     We  are  cmnstralned  to  hold  that  the  other 


would  have  been  realized  therefrom  if  the 
switch  had  been  completed,  as  provided  in 
the  original  eontract,  was  entirety  specula- 
tlve  and  contingent.  Wbat  amount  any  one 
of  these  contractors  would  have  purchased 
and  paid  for,  under  the  teetbnony,  Is  alto- 
gether uncertain.  Therefore  it  does  not  ap- 
pear that  the  element  of  damage  accruing 
from  the  contemplated  profits,  in  the  instant 
case,  can  be  reasonably  asewtained.  It 
cannot  be  said  with  any  degree  ol  certainty 
what  amount  of  profits  were  j^roximately 
lost  on  account  of  the  breach  of  the  con- 
tract The  amount  of  damage  due  to  loss 
of  profits  included  in  the  verdict  must  hare 
been  estimated  by  guess  on  the  part  of  the 
Jury.  The  amount  of  the  verdict  in  excess  of 
$3,000  and  interest  was  damage  for  loss  of 
profits.  This  Eimount  can  be  easily  ascertain- 
ed by  deducting  the  |3,000  and  interest  JFrom 
Oie  date  of  Its  payment  from  the  amount  of 
the  verdict.  The  testimony  as  to  the  date  of 
payment  of  the  sums  making  up  the  $3,000  is 
not  contradicted.  It  is  that  $1,000  was  paid 
November  4,  1911,  ^00  on  November  7,  $600 
November  9,  and  $1,000  on  December  22, 
1911. 

It  is  argued  that  the  Sand  (Company  padd 
the  $3,000  to  the  Muskogee  Ck>mpany  for  the 
construction  of  the  switch  and  that  the  Peo- 
ple's £nectrlc  Company  constructed  the  switch 
and  charged  the  cost  thereof  to  the  Musko- 
gee Company;  that  the  $3,000  paid  by  the 
Sand  Company  was  used  for  the  very  purpose 
for  wliich  it  was  paid,  and  therefore  the 
Aluskogee  Company  is  not  liable  in  this  ac- 
tion. This  argument  overlooks  the  fact  that 
under  the  terms  of  the  contract  between  the 
Sand  Company  and  the  Muskogee  Company 
the  $3,000  was  i>ald  as  an  advance,  and  was 
to  be  returned  to  the  Sand  Company  by 
credits  on  its  freight  bills,  and  that  under 
the  new  contract,  which  it  was  compelled 
to  enter  into  with  the  People's  Electric  Rail- 
way Company  in  order  to  get  the  switch,  that 
company  refused  to  account  to  the  Sabd  Com- 
pany for  this  $3,000,  for  the  reason,  presum- 
ably, that  it  bad  accounted  for  it  in  its  deal 
with  the  Muskogee  Company  in  taking  over 
the  construction  contract  While  it  Is  true 
that  the  Sand  Company  finally  got  the  switch 
by  Tlctue  of  its  new  contract  with  the 
People's  Electric  Railway  Company,  the 
$3,000  was  not  returned  to  It,  as  the  Mus- 
kogee Company  agreed  should  be  done. 
Clearly  the  Sand  Company  was  proximately 
and  directly  injured  by  the  breach  of  the  con- 
tract by  the  Muskogee  Company  -to  the  ex- 
tent of  this  $3,000  and  interest  thereon.  This 
amount  of  damage  is  recognised  by  the  Mv»- 
kogee  Company  in  its  requested  instruction 
Ko.  1,  set  out  above.  Having  asked  the  trl«l 
court  to  charge  the  Jury  that  It  was  liable 
In  tJiis  sum,  it  cannot  now  be  heard  to  demy 
its  liability  In  this  amount. 


elements  pt  damage,  those  for  anticipated 
profits,  are  too  uncertain,  contingent,  and 
speculative  to  be  included  in  the  damages  for 
the  breach  of  the  contract,  under  the  testi- 
mony given  In  this  case,  and  that  these  ought 
to  be  eliminated  from  the  verdict,  and,  when 
so  eliminated,  the  verdict  ought  to  stand. 
This  conclusion  obviates  the  necessity  of  the 
consideration  of  the  other  assignments  of  er- 
ror, since  it  might  be  admitted  that  those 
assignments  were  well  taken,  and  the  con- 
cluslon  announced  above  would  be  In  no  way 
affected  thereby. 

If,  within  30  days  from  this  date,  the  de- 
fendant in  error  file  a  remittitur  in  tills 
court  for  the  sum  that  the  verdict  exceeds 
the  $3,000  and  Interest  at  6  per  cent,  per 
annnm  ttota  the  date  of  its  payment  then 
the  Judgment  of  the  trial  court  should  be 
affirmed ;  otherwise  it  should  be  reversed  and 
remanded  for  a  new  triaL 

PER  CURIAM.    Adopted  in  whole. 


GERIiACH  BANK  OP  WOODWARD  t, 

HERD.    (No.  7408.) 

(Supreme  Court  of  OklahODia.    June  27,  lfil& 

Rehearing  Denied  Sept  12,  1916.) 

(Syttdbut  hv  the  Court.) 

Ohattei,  Mobtgaoes  <S=»17S(6)  —  PossksbioS 

OT  PaoPKBTT— Actions. 
In  an  action  in  replevin  the  right  to  the  poe- 
seBsion  of  "one  lieht  brown  or  bay  mare  mule 
5  or  6  years  old,  weight  about  800  pounds,  and 
one  brown  mare  mule  6  or  8  years  old,  weight 
about  800  pounds,"  the  plaintiB  basiag  its  right 
under  a  chattel  mortgage  wherein  the  property 
was  described  as  follows:  "25  head  of  mules,  de- 
scribed as  follows:  '3  head  of  work  mnles,  rang- 
ing up  to  10  y«a;:tfVold,  18  bead  of  mulec  one 
year  old  and  over,  and  2  mule  colts,  season  of 
1011'  "—and  the  defendant  denied  that  the  mules 
in  controversy  were  covered  by  the  mortgage, 
held,  that  it  was  not  error  for  the  trial  court  to 
submit  to  the  Jury,  as  a  question  of  £act  under 
all  the  evidence,  whether  or  not  the  mules  in* 
volved  in  the  action  were  among  those  described 
in  the  mortgage. 

[Ekl.  Note.— For  other  cases,  see  Chattel  Mort- 
soees,  Cent  Dig.  K  809,  828;  Dea  Dig.  <33» 
173(6).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Woodward  Coun- 
ty ;  Jas.  B.  Culllson,  Judge. 

Action  by  the  Gerlach  Bank  of  Woodward 
against  D.  O.  Herd.  There  was  a  Judgment 
for  defendant  and  plalntlft  brings  error. 
AUrmed. 

.  Chas.  Swlodall,  of  Woodward,  for  plaintiff 
in  error.  W.  A.  Brlggs,  of  Woodward,  and 
Chas.  L.  Moore,  of  Oklahoma  City,  for  de- 
fendant in  error. 


.  OAIiBRAITH,  C.  PlalnUif  In  error  com- 
menced this  action  in  the  trial  court  to  rfr) 
cover  the  possesaion  of  two  mules;  Its  claim 
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being  based  upon  a  cbattel  mortgage.  The 
mules  were  taken  from  the  possession  of  the 
defendant,  D.  G.  Herd,  by  a  writ  of  replevin. 
The  mortgage  of  the  bank  was  originallr  glT- 
en  the  2d  day  of  May,  1811,  by  one  Geo.  W. 
Carr  and  wife,  to  secure  an  Indebtedness  of 
15,600,  and  the  description  of  the  property 
which  It  la  claimed  Included  the  mules  In- 
volved In  tills  suit  was  as  follows:  "25  bead 
of  mules,  described  as  follows:  6  head  of 
work  mules  ranging  up  to  10  years,  18  head 
of  mules  one  year  old  and  over,  and  2  mule 
colts,  season  1911."  It  was  alleged  in  the 
petition  that  the  mules  in  coatroversy,  de- 
scribed as  "one  Ught  brown  or  bay  mare  mule 
live  or  ulz  years  old,  weight  about  800 
pounds,  and  one  brown  bay  mare  mole  five 
or  six  years  old,  w^ght  800  pounds,"  were 
Included  in  the  mortgage,  and  that  the  mort- 
gage and  note  which  it  secured  had  been  re- 
newed on  five  subsequent  occasions,  and  that 
the  indebtedness  secured  by  the  mortgage 
had  not  been  paid,  and  that  there  had  been 
a  breach  In  the  conditions  of  the  mortgage. 
In  this,  that  the  mules  involved  in  the  action 
had  been  sold  and  taken  from  the  possession 
of  the  mortgagor  without  the  consent  of  the 
mortgagee,  and  that  demand  liad  been  made 
for'  their  return.  The  defendant  answered 
by  a  general  denlaL 

The  evidence  showed  that  one  Geo.  W. 
Carr,  Joined  by  bis  wife,  residents  of  Ellis 
county,  Okl.,  executed  a  mortgage  to  the  Oer- 
lacb  Bank  in  May,  1911,  covering  a  number 
of  horses  and  mules  and  other  personal  prc^ 
erty,  located  In  Ellis  county,  and  that  the 
mortgage  was  renewed  sundry  dltlerent  times, 
the  latit  being  October  13,  1918,  and  the  in- 
debtedness secured  by  the  mortgage  was  ex- 
tended for  8  months  from  that  date;  that 
the  mules  In  controversy  in  this  action  were 
purchased  by  Carr  prior  to  the  time  of  the 
execution  of  the  mortgage  on  May  2,  1911, 
and  that  be  sold  the  mules  to  one  Roberts  in 
March,  1911,  taking  a  note  for  the  purchase 
price,  and  delivered  the  note  to  the  Gerlach 
Bank  as  a  credit  on  his  mortgage  indebted- 
ness; that  Robertit  sold  these  mules  to  one 
Daggett,  who  in  turn  traded  them  to  Carr, 
the  mortgagee.  In  July,  1911,  exchanging 
therefor  a  pair  of  mares  covered  by  the 
bank's  mortgage;  that  after  having  the  mules 
in  his  possession  for  two  weeks  Carr  then 
sold  them  to  Wayne  Londermllk,  who  kept 
them  for  some  18  months,  and  used  them  In 
the  community  where  these  parties  resided, 
when  he  sold  them  to  Herd,  the  defendant  in 
error. 

The  cause  was  tried  to  the  court  and  a 
Jury,  and  a  verdict  returned  for  the  defend- 
ant. From  the  Judgment  rendered  upon  this 
verdict,  the  plaintiff  has  appealed  to  this 
court. 

Errors  are  assigned  In  overruling  the  mo- 
tion for  a  new  trial;  that  the  verdict  Is  not 
sustained  by  sufficient  evidence;  that  the 
verdict  is  contrary  to  law;    and  that  the 


court  erred  In  certain  InstmctloUi  to  tbe 
Jury. 

There  Is  no  controversy  in  tlds  case  alMot 
Carr  executing  the  original  mortgage  and  its 
several  renewals  to  the  bank,  and  that  the 
indebtedness  secured  by  the  mortgage  had  not 
hem  paid,  and  that  this  mortgage  bad  been 
regularly  filed  for  record  in  BlUs  coonty, 
where  the  property  was  located.  But  there 
is  sharp  oonfiict  in  the  testimony  as  to  wheth- 
er or  not  the  mules  involved  in  this  suit  were 
included  in  the  property  described  in  tli« 
mortgage,  and  as  to  whether  or  not  Carr,  the 
mortgagor,  owned  the  mules  at  the  time  of 
the  execution  of  the  mortgage  iiT  May,  1911, 
and  at  the  time  of  Its  renewal  in  October, 
1913.  Theaa  disputed  matters  were  all  ques- 
tions of  fact  for  the  Jury  to  determine.  It 
Is  clear  that,  if  the  mules  In  controversy  were 
not  included  in  the  property  mortgaged  by 
Carr  to  the  bank,  or  tliat  Carr  did  noc  own 
the  mules  at  the  time  of  the  execution  of  the 
mortgage  in  May,  1911,  or  at  the  time  of  its 
renewal  in  October,  1913,  then  the  bank  did 
not  have  the  right  to  the  possession  of  the 
mules  at  the  commencement  of  the  action. 
The  Jury  found  by  its  verdict  that  the  bank 
did  not  have  the  right  to  the  possession  ot 
the  mules.  This  finding  is  supported  by  tbe 
evidence,  and  is  therefore  conclusive' on  tills 
appeal. 

The  Instructions  complained  of  in  the  brief 
as  No.  4  and  No.  6  are  as  follows: 

"Instruction  No.  4.  You  are  further  instructed 
that  tlie  description  in  a  chattel  mortgage 
should  be  so  ezpUcit  as  to  enable  third  persons, 
aided  by  inauiry,  which  the  instrument  itaeli 
suggests,  to  identify  the  property  covered  there- 
by, and  that  said  description  shonld  be  so  spe- 
cific as  to  give  notice  of  prior  lien  to  such  th&d 
persons  and  sufficiently  speofic  to  put  a  isaaon- 
ably  prudent  man  upon  mquirv.  A  description 
of  personal  property  mortgaged  which  describes 
the  property  enongh  to  lead  to  its  identification 
is  sufficient." 

(Given.    Excepted  to  by  plaintiff  at  the  time) 

Instruction  No.  6,  above  referred  to,  is 
as  follows: 

"Zou  are  fortlier  instroeted  that  the  descrip- 
tion in  a  chattel  mortgage,  to  be  good,  should 
not  only  contain  a  specific  description  of  the 
property  intended  to  be  mortgaged,  but  should 
contain  either  some  hint  wliich  would  direct  the 
attention  of  those  reading;  it  to  some  source  of 
information  beyond  tbe  words  of  the  parties  in 
it  or  something  which  will  enable  third  persons 
to  identify  the  property  aided  bv  inquiries  which 
the  mortgage  Indicates  and  directs,  or  dse  it 
should  contain  such  a  specific  description  as  will 
distinguish  the  proper^  from  other  similar  ar- 
ticles." 

The  criticism  made  of  these  Instructions 
is  that  by  them  the  court  submitted  to  the 
jury  a  question  of  law,  as  a  question  ot  fact, 
L  e.,  the  sufficiency  of  the  description  In  the 
mortgage  to  include  the  mules  Involved  in 
this  action.  When  considered  with  the  other 
instructions  given  by  the  court  to  the  Jury, 
as  they  must  lie,  these  instructions  are  not 
properly  subject  to  this  criticism. 

In  Instruction  No.  1  the  court  told  the  Jury 
that  the  bank  had  obtained  possession  of  the 
mules  from  Herd  under  a  writ  ot  r^levlii. 
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and  ti  order  for  It  to  pzevaU-  In  t^ls  actlqii. 
it  miut  eetaliUsh  by  a  preponderaaice  o£  the 
evidence  that  they  were  the  same  mules 
which  were  originally  mortgaged  by  Geo.  W. 
Carr  to  the  baxkk,  and  which  mortgage  was 
kept  alive  by  the  several  renewals  up  to  the 
time  of  the  commencement  of  the  action,  and 
that  on  this  issue  it  was  the  duty  of  the  bank 
to  prove  these  facts  by  a  preponderance  of 
the  evidence,  and  if  it  did  not  do  so  their 
verdict  should  be  for  the  defendant.  And 
in  instructiou  No.  2  the,  court  defines  what  it 
means  by  "a  preponderance  of  the  evidence." 

In  instruction  No.  6  the  court  directs  the 
Jury  as  follows: 

"The  court  further  instructs  the  jury  that 
the  deBcription  in  a  chattel  mortgage  u  con- 
clusive as  to  what  it  is;  that  outside  evidence  is 
only  admissible  to  apply  the  deacrij^tioii  to  the 
proper  articles;  that  the  mortgage  itself  is  the 
only  competent  evidence  of  the  contract  between 
the  mortgagor  and  the  mortgagee,  and  it  shows 
what  particular  property  is  covered  by  it." 

Instructiona  4  and  6  were  evidently  giv- 
en to  enable  the  jury  to  pass  upcm  the  con- 
troverted fact  as  to  whether  or  not  the  mules 
involved  in  this  actlmi  were  included  in  the 
description  of  the  mortgaged  property  set 
out  in  the  mortgage,  upon  which  the  bank 
reUed,  under  all  th'e  evldencec  This  was  a 
qnestloD  of  fact  to  be  determined  by  the 
jnry  upon  all  the  evidence.  The  jury  by  the 
verdict  found  either  that  these  moles  were 
not  included  In  the  description,  or  that  Oarr 
did  not  own  them  at  the  time  of  ezecntlnK 
the  mortgage  May  2,  1911,  or  at  the  tlow  of 
Its  renewal  in  October,  1918. 

There  is  evidence  to  support  this  flnding, 
and,  no  prejudicial  error  of  law  appearing, 
Oie  Judgment  ai^iealed  from  should  be  af- 
firmed. 

PE2B  CUBIAM.    Adopted  in  wbol& 


ABDMOBB  STATE  BANK  v.  LKEL* 

(No.  6668.) 

(Supreme  Court  of  Oklahoma.     July  11,  1916. 

Behearing  Denied  Sept.  12,  1916.) 

(Byllalnu  by  the  Cow*.) 

1.  UscBT  «=»109  — Actions— LnoTATioNS— 
"tJSTTBious  Contract." 

Section  1005,  Rev.  Laws  1910,  provides  that 
an  action  to  recover  usurious  interest  shall  be 
brought  within  two  years  after  the  maturity  of 
the  usurious  contract.  In  case  usurious  interest 
is  exacted  upon  a  loan  evidenced  by  a  note,  the 
note  itself  constitutes  the  "usurious  contract," 
and  the  time  in  which  suits  can  be  instituted  foi 
usurious  interest  dates  from  the  maturity  of 
the  note. 

[Ed.  Mote.— For  other  cases,  see  Usury,  Gent 
Dig.  11  267-269;   Dec  Dig.  «s>109. 

For  other  definitions,  see  Words  and  Phrases, 
Sitst  and  Second  Series,  Usurious.] 

2.  UsTJBT  «=»100— Actions— LnnTATiow. 

Where  a  note,  bearing  a  usurious  rate  of  in- 
terest, matures  and  becomes  due  and  payaUe  on 
ft  certain  date,'  but  the  holder  of  the  note,  for 
ft  valuable  consideration,  agrees  to  extend  the 


time  of  payment,  the  statute  of  limitation  docs 
not  begin  to  run  as  specified  in  section  '  100& 
Rev.  Laws  1910,  until  the  expiration  of  said 
extension. 

[EA.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  267-260;    Dec.  Dig.  «=«>109.] 

3.  BlLU  AND  NOTBB  «=»187(2)  —  MaTOBITT  — 

Extension. 
Where  a  creditor,  without  inadvertence  or 
mistake,  receives  a  payment  of  interest  in  ad- 
vance on  the  note  of  a  debtor,  and  does  not  ex- 
pressly reserve  the  right  to  sue  before  the  expira- 
tion of  the  period  for  which  interest  is  taken, 
there  is  a  contract  created  to  extend  the  time  of 
payment  during  the  period  for  which  the  inter- 
est is  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  336;   Dec.  Dig.  «C9137(2).] 

4.  Ubttbt  «=9102(1)—Reoovkbt— Demand. 

The  second  proviso  in  section  1005,  Rev. 
Laws  1010,  is  to  the  effect  that  before  a  suit  can 
be  brought  to  recover  usurious  interest,  the  par- 
ty bringing  such  suit  must  make  written  demand 
for  a  return  of  the  same.  When  a  party  makes 
a  written  demand  for  a  sum  greater  than  is  due. 
It  then  becomes  the  duty  of  the  party  upon  whom 
demand  is  made  to  return  the  actual  amount 
that  is  due.  The  notice  is  not  defective  merely 
because  a  greater  sum  was  demanded  than  was 
due. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  SI  197,  241;  Dec.  Dig.  <8=»102(1).] 

fAdditUmat  StOalnu  hy  VHtoridl  Biaff.) 

6.  Bnxa  AND  NoTss  ^=>129(1)  —  Conbtxuo- 

TIO  N— "M  atdmtt." 

"Maturity,"  when  applied  to  commercial  pa- 
per, means  the  time  when  the  paper  becomes  due 
and  demandable;  that  is,  the  tune  when  an  action 
can  be  maintained  thereon  to  enioroe  payment. 

[Ed.  Note.— For  other  -  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  288,  284,  28&-291;  Dec. 
Dig.  «»129(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Maturity.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Carter  County; 
W.  F.  Freeman,  Judge. 

Action  by  Albert  J.  Lee  against  the  Ard- 
more  State  Bank.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Johnson  &  McGlll,  of  Axdmore,  for  plain- 
tiff in  error.  Fred  0.  Rybnm,  of  Ardmore, 
and  Kelly  Brown,  of  Muskogee,  for  defend- 
ant In  error. 


MATHEWS,  C.    Vbe  parties  will  be  desig- 
nated as  in  the  trial  court    This  was  an  ac- 
tion to  recover  usury  paid  defendant  for  a 
loan,  evidenced  by  a  note.    On  the  18th  day 
of  June,  1909,  the  defendant  loaned  the  plain- 
tiff the  sum  of  $500  upon  a  note  due  in  90 
days,  bearing  interest  at  the  rate  of  10  per 
cent  per  annum  after  maturity.    This  note 
shows  the  following  notations  on  its  bade; 
"Jan.   11th,  1910,    Int.  paid  to  2-1—10. 
Juno  22nd,  1910,    Int  paid  to  7— 1— la      • 
July  20,      1910,    Int  paid  to  8— 1—10. 
1—7  Int  paid  to  8—1,  fell." 

[1,  2]  The  note  was  paid  on  the  30th  day 
of  January,  1011.  On  the  23d  day  of  De- 
cember, 1912,  plaintiff  filed  this  action,  where- 
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^  he  aBeged'  Biat  be  had  paid  the  sum  of 
|I1S4  Interest  upon  said  $500  note,  which  was 
at  a  nsurlous  rate,  and  prayed  for  Judgment 
for  the  sum  of  $368,  being  twice  the  Interest 
alleged  to  hare  been  paid.  Defendant  de- 
murred to  the  petition,  which  was  overruled, 
and  then  answered  by  general,  denial,  and 
aiB»  iflfeaded  the  statute  of  Umitaticm  In 
bar  of  said  action.  The  cause  was  tried  to 
a  Jury,  whkh  returned  a  verdict  in  favor 
of  plaintiff  for  $16&  The  motion  of  defend- 
ant for  a  new  trial  having  been  overruled, 
this  appeal  followed,  and  the  first  proposition 
presented  here  Is: 

.  "Defendant  in  error's  cause  of  action  waa  bar- 
red by  tlie  statute  of  limitation,  and  his  pleading 
so  shows  on  its  face." 

Section  1005,  Bev.  Laws  191»,  being  the 
usury  statute  of  the  state,  reads  as  follows: 
.  "1005.  The  taking,  receiving,  reserving  or 
charging  a  rate  of  interest  greater  than  is  allow- 
ed bjT  the  preceding  section  shall  t>e  deemed  a 
forfeiture  of  twice  the  amount  of  interest  wliich 
the  note,  bill  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thereon.  In  case  a  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  has  been  paid, 
or  liis  legal  representatives,  may  recover  from 
the  person,  firm  or  corporation  taking  or  receiv- 
ing same,  in  an  action  in  the  nature  of  an  action 
of  debt,  twice  the  amount  of  the  interest  so  paid: 
Provided,  such  action  shall  be  brought  Wlttiin 
two  years  after  the  maturity  of  anch  nsurious 
contract :  provided,  further,  that  before  any  suit 
can  be  brought  to  recover  such  usnrioos  in- 
terest, the  party  bringing  such  suit  must  make 
written  demand  for'  return  of  such  usury." 

It  will  be  noted  that  the  above  statute  re- 
quires suits  to  recover  usurious  interest  to 
be  brousAtt  "within  two  years  after  the  ma- 
turity of  such  usurious  contract."  In  the 
case  at  bar  the  note  was  made  payable  in  90 
days  after  date,  which  was  September  16, 
1909.  On  January  11, 1910,  the  plaintiff  made 
a  imyment  to  cover  the  interest,  and  there 
was  Indorsed  <m  the  back  of  the  note  a 
statement  that  the  Interest  was  paid  to 
February  1,  1910.  On  June  22,  1910,  there 
was  indorsed  the  statement  that  the  Interest 
was  paid  to  July  1,  1910.  On  July  20,  1910, 
there  was  Indorsed  the  statement  that  the 
Interest  was  paid  to  August  1,  1910.  On  the 
7th  day  of  January,  1911,  there  was  Indorsed 
the  statement  tliat  the  Interest  was  paid 
to  March  1,  1911.  On  the  SOth  day  of  Janu- 
ary, 1911,  the  note  waa  paid  In  fulL 

Defendant's  plea  of  limitation  hinges  up- 
on when  the  contract  matured.  It  Is  defend- 
ant's contention  that  either  the  1500  note 
was  the  usurious  contract,  and  that  it  matur- 
ed on  September  17,  1909,  or  else  each  pay- 
ment of  Interest  constituted  a  separate  and 
distinct  usurious  contract,  and  in  th^t  case 
the  statute  of  limitation  began  to  run  against 
each  payment  on  the  date  of  that  particular 
payment  It  is  plaintiff's  contention  that 
the  reception  of  the  Interest  at  various  times 
by  the  defendant  and  the  Indorsing  on  the 
Diote  the  fact  that  the  Interest  had  been  paid 
to  some  stated  date  in  the  future  bad  the 


effect,  per  8e,'nbtbliig  else  appearing,  of  ez- 
tendlBg  tbe  note,  and  that  the  usurious  con- 
tract did  not  mature  until  tbe  final  payment 
of  the  note,  on  January  80,  1911,  and  that 
the  statute  of  limitation  b^;an  to  run  from 
and  after  that  date. 

[S,  4]  The  question  here  presented  is  not 
without  difficulty,  and  bo  cases  directly  in 
point  have  been  brought  to  our  attention, 
nor  have  we  been  able  to  discover  any  our- 
selves. So  far  as  our  investigation  has  led 
us,  the  statute  of  no  other  state  is  worded 
like  ours  in  regard  to  the  limitation  provlsa 
Our  usury  statute.  In  the  main,  follows  the 
federal  statute  but  the  limitation  in  tbe 
federal  statute  Is  "two  years  from  tbe  time 
the  usurious  transaction  occurred,"  and  is 
therefore  radically  different  from  ours  on 
that  point.  In  the  case  of  Lynch  v.  Bank, 
22  W.  Va.  554,  46  Am.  Bep.  520i,  it  was  held 
that  an  action  for  tbe  recovery  of  the  penalty 
prescribed  by  section  6108  of  the  federal 
statute  (U.  S.  Comp.  St  1913,  {  9759),  being 
the  federal  usury  statute,  must  be  commenced 
within  two  years  from  tbe  time  tbe  nsurious 
transaction  occurred,  and  that  each  separate 
payment  of  interest  constituted  a  "transao- 
tiou"  wltbln  the  meaning  of  said  section, 
and  the  prescribed  llmltatlan  commences  to 
ran  from  the  time  of  each  interest  payment, 
attbougb  the  note  Itself  remains  unpaid. 
Tbe  llmltatien  clause  of  our  statute  being  so 
dissimUar  to  tbe  federal  statute,  tbe  con- 
struction placed  on  tbe  federal  statute  can  be 
of  no  assistance  in  construing  our  statute. 
However,  upon  another  pliase  of  tbe  case, 
under  tbe  federal  statute,  in  cMe  of  a  series 
of  renewal  notes  given  for  the  continuance 
of  tbe  same  original  loan,  a  taint  of  usury  in 
tbe  first  transaction  follows  down  Uirough 
all  later  transactions,  limiting  tbe  recovery 
to  tbe  face  value  of  the  note,  less  all  items 
of  Interest  included  therein  during  any  stage 
of  the  transaction  If  the  forfeiture  clause  is 
relied  on.  brown  v.  National  Bank,  160  U. 
S.  416,  18  Sup.  Ot.  390,  42  L.  Ed.  801 ;  Farm- 
ers', etc.,  Bank  v.  Hoagland  (O.  C.)  7  Fed. 
159.  In  tbe  case  of  Walley  ▼.  Deseret  Na- 
tional Bank,>U  Utah,  805,  47  Pac.  147,  It  Is 
said: 

"The  decided  weight  of  authority  and.  It  seems, 
the  better  reason,  is  that  the  payment  of  in- 
terest in  advance  on  a  debt  by  the  principal  to 
the  creditor  is  of  itself  without  more,  sufficient 
prima  fade  evidence  of  an  agreement  to  extend 
the  time  of  payment  for  the  period  for  which  the 
interest  Is  paid.  The  payment  in  advance  pre- 
supposes that  delay  of  the  payment  of  the  princi- 
pal is  to  be  given  for  that  time.  The  consider- 
ation for  an  agreement  for  delay  in  payment  ia 
implied  from  tbe  transaction,  if  not  sufficiently 
expressed."  - 

We  find  the  fallowing  in  tbe  case  of  Skelly 
V.  Bristol  Savings  Bank,  63  Conn.  83.  26  AtL 
474,  18  Ii.  B.  A.  599,  88  Am.  St  Bep.  340: 

"The  taking  of  interest  in  advance  on  a  note  is. 
In  the  absence  of  any  contrary  agreement,  prima 
facie  evidence  of  an  agreement  to  forbear.  coT- 
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lectiiig  the  not«  darinc  the  period  for  wUcb  In- 
terest is  paid." 

To  tbe  same  effect  la  tbe  caae  of  Bank  of 
Brttlsb  Columbia  r.  Jeffs,  18  Wash.  186,  SI 
Fac.  S4S,  (tS  Am.  8t  Rep.  875: 

"Where  a  creditor,  withont  inadvertence  or 
mistake,  receives  a  payment  of  interest  in  ad- 
vance on  the  note  of  a  debtor,  and  does  not  ex- 
pressly reserve  Uie  right  to  sue  before  tbe  expi- 
ration ef  the  period  for  which  interest  is  taken, 
there  is  a  contract  created  to  extend  the  time  of 
payment  during  the  period  for  which  the  interest 
u  paid." 

We  take  this  excerpt  from  Httbbatd  v. 
Uguen,  '22  Kan.  363: 

"When  a  debtor  owing  money  pays  his  creditor 
interest  on  the  same  in  advance,  for  the  use  of 
the  same  for  a  period  of  time  oirer,  above,  and 
beyond  the  time  originally  agreed  upon  for  the 
money  to  become  due,  and  at  the  time  of  tbe  pay- 
ment of  the  interest  no  express  contract  is  made 
as  to  when  the  money  shall  become  dae  or  be 
paid,  such  prepayment  of  the  interest,  and  its  re- 
ception by  the  creditor,  constitnte  an  implied 
contract  between  the  parties,  extending  the  time 
for  the  payment  of  the  money  up  to  tbe  close  of 
the  time  for  which  soeh  interest  was  paid  and 
received."  Daniel  on  Negotiable  Instruments,  { 
1317  (6th  Ed.) ;  3  B.  L.  C.  S  437;  English  v. 
Landon,  181  111.  611.  64  N.  E.  911. 

[S]  "Matorltj,"  wben  applied  to  oommer- 
dal  pai)er,  means  the  time  when  the  paper  be- 
oiKnes  due  and  demandable;  that  is,  the  time 
when  an  action  can  be  maintained  thereon 
to  enforce  payment  Gilbert  v.  8i«tLgne,  88 
lU.  App.  608. 

It  la  evident  that  the  "contract"  meotlon- 
ed  In  our  usury  statute  in  the  Ilmitatloa  pro- 
viso has  reference  to  the  note.  Had  it  been 
the  intention  that  the  limitation  should  begin 
to  run  from  the  time  the  usurious  Interest 
was  actually  paid,  suitable  and  deUnite  lan- 
Snage  could  have  been  used  to  convey  that  In- 
tent. 1b  fact,  many  states  have  utatntea  to 
that  effect,  as  Is  the  case  with  the  federal 
statute,  and  it  is  reasonable  to  suppose  that 
our  Legislature,  in  adopting  the  very  wording 
of  the  federal  statute  in  the  main,  saw  lit 
to  depart  so  radically  from  the  wording  there- 
of In  the  limitation  clause  certainly  indicates 
that  It  was  their  intention  that  the  time  for 
iniittnittng  suits  for  usury  forfeitures  should 
begin  to  run  from  some  occurrence  other, 
than  the  payment  of  the  interest  Now  the 
defendant  contends  that  the  note  matured 
within  90  days  from  the  date  It  was  made. 
In  a  sense,  that  la  correct,  and  the  limitation 
would  have  started  from  that  time  if  the  de- 
fendant bad  not  agreed  to  Its  extension  by 
accepting  Interest  paymentti  In  advance, 
which  undoubtedly  extended  the  time  of  its 
maturity.  In  the  case  of  Adams  v.  Ferguson, 
147  Fac.  772,  it  has  been  held  that,  fin  agree: 
ment.even  to  pay  tbe  interest  to  a  certain 
stated  time  in  the  future  is  a  sufficient 
consideration  to  support  a  contract  for  an 
extension.  That  being  true,  then  tha  actual 
payment  of  the  interest  in  advance  makes 
ont  a  much  stronger  case  and  the  case  at  bar 
goes  even  farther  than  that,  and  diows  the 


pnrpotie  for  which  the  several  payments  w^re 
made  and  the  date  to  which  the  note  Was  ex- 
tended. We,  therefore,  hold  that  the  titte  In 
which  the  action  began  to  run  dated  from 
the  payment  of  the  note.  If  the  note  had  not 
been  paid  before  its  maturity,  the  Ilmitatloa 
would  have  set  In  from  the  date  of  the  ex- 
piration of  the  last  extension. 

Defendant's  next  contentloD  Is  stated  In  Its 
brief  as  follows: 

"The  defendant  in  error  did  not  comply  with 
the  conditions  precedent  to  his  right  to  maintain 
his  action,  in  that  he  failed  to  make  the  demand 
for  the  return  of  the  usury  as  required  by  law, 
and  his  evidence  fails  to  establish  a  cause  of  ac- 
tion." 

On  December  10,  1012,  the  plaintiff  served 
defendant  with  a  written  demand  for  tbe 
return  of  the  usurious  Interest  claimed  to 
have  been  paid  by  him  In  the  sum  of  fl84. 
The  defendant  urges  that  this  notice  was  1n- 
BufBdent,  for  tbe  reason  that  the  evidence 
did  not  show,  at  the  most,  more  than  $148 
In  Interest  to  have  been  paid  on  the-  note. 
We  think  the  point  raised  too  technical.  If 
the  defendant  demanded  more  than  he  was 
entitled  to,  it  was  notice  that  he  was  claim- 
ing a  return  of  the  usury  paid,  and  It  wasin- 
crmibent  upon  the  plaintiff,  upon  receipt  of 
the  notice,  to  return  the  correct  amonnt,  in 
order  to  purge  the  transaction. 

The  evidence  in  the  case,  while  conflicting, 
amply  supports  the  verdict,  and  v^e  recom- 
mend that  it  be  affirmed. 

PEK  CURIAM.   Adopted  in  ^fiaoT^ 


PECK  et  ai  T.  CURI/EB  CLOTHINQ  OO. 

(No.7e20.) 

(Supreme  Courl  of  Oklahoma.    July  11,  1919. 

Rehearing  Denied  Sept  12,  1916.) 

(SyUabui  hy  the  Court.) 

AlTOBNBT    AND    CLIENT    «3»17   —   AOXINO '  AS 

SuKBTT— VAUDin  or  Bond. 
A  bond  given  in  any  civil  action  in  any  of 
the  courts  of  this  state,  signed,  as  surety,  by 
any  licensed  attorney  of  this  state  employed  as 
counselor  in  the  case  in  which  such  bond  Is  giv- 
en, is  absolutely  void ;  but  before  such  bond  will 
be  held  void  it  mast  be  alleged  in  Uie  pleadings 
and, proven  at  tbe  trial  that  the  attorney  so 
signing  as  surety  was,  at  the  time,  a  licensed  at- 
torney of  this  state  and  employed  in  the  case. 

[Ed.  Note. — For  other  eases,  see  Attorney  and 
Chent  Cent  Dig.  |  26;   Dep.  Dig.  4s9l7.] 

Oomml&sionera'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Stephens  County ; 
W.  H.  Admire,  Judge. 

Action  by  the  Curlee  Clothing  Cooipany 
against  P.  H.  Peck  and  the  Comanche  Mer- 
cantile Company.  Judgment  for  plaintiff,  and 
defendants  bring  error.    AJBirmed. 

H.  B.  Lockett  of  Comandie,  for  plaintiffs 
in  error.  Nicholas  &  Lyle,  of  Oklahoma  City, 
and  J.  B.  Wilkinson,  of  Duncan,  for  defend- 
ant in  error.  •  . 
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EPWARDS,  C.  The  Curlee  Clothing  Com- 
pany In  1911  sued  the  Comanche  Mercantile 
Qompany  In  the  county  court  of  Stephens 
county  and  recovered  judgment  The  defend- 
ant appealed  to  the  Supreme  Court,  and  to 
stay  execution  gave  a  supersedeas  bond.  The 
appeal  was  dismissed  In  the  Supreme  Court, 
and,  after  the  Issuance  ani  return  unsatisfied 
of  execution  upon  said  Judgment  in  the  coun- 
ty court,  suit  was  Instituted  upon  the  super- 
sedeas bond  In  the  county  court  of  Stephens 
county  by  the  Curlee  Clothing  Company 
against  the  Comanche  Mercantile  Company 
and  P.  H.  Peck,  surety.  The  petition  is  In 
the  usual  form,  setting  out  a  copy  of  the 
bond  and  alleging  the  Issuance  of  execution 
and  inability  to  coUect  the  Judgment  The 
defendants,  for  answer,  say  that  there  was 
no  conslderaaoa  for  the  execution  of  said 
bond,  that  no  liability  accrued  thereon,  that 
the  bond  never  became  operative,  and  fur- 
ther allege  tliat  the  surety,  P.  H.  Peck,  sign- 
ed said  bond  upon  the  express  condition  that 
H.  B.  IioCkett  would  also  sign  said  bond  as 
surety,  and  that  the  same  was  signed  by  the 
said  H.  B.  Lockett  who  was  at  that  time  a 
licensed  attorney,  and  the  attorney  for  the 
defendant  in  the  action  wherein  the  bond 
was  given.  Hie  reply  la  a  general  denial 
Upon  the  trial  the  plaintiff  offered  evidence 
of  the  prior  proceeding  and  the  Is&uahce  and 
return  of  execution,  and  the  defendant  in 
open  court,  admitted  that  the  Comanche  Mer- 
cantile Company  did  not  have  any  property 
in  Stephens  county  at  the  date  of  the  execu- 
tion. The  evidence  of  H.  B.  Lockett,  the  only 
witness  testifying  for  the  defendant  Is:  TTiat 
he  aske4  Mr.  Peck  if  he  would  sign  the  bond 
as  surety.  That  Peck  said  he  would.  That 
the  bond  was  prepared  In  blank,  and  then 
signed,  "Comanche  Mercantile  Company,  by 
H.  B.  Lockett  President,"  and  was  then  pre- 
sented to  Mr.  Peck  to  sign,  who,  after  look- 
ing It  over,  said  he  would  not  sign  as  surety 
unless  it  was  signed  also  by  Lockett,  as  sure- 
ty. That  Lockett  said  he  would  take  it  up 
with  the  court,  and  if  he  approved  It,  all 
right,  and  if  he  did  not,  he  would  have  to 
make  a  new  bond.  He  (Peck)  was  sitting  at 
the  desk  when  the  bond  was'  handed  to  him, 
and  he  signed  It,  and  Lockett  then  signed  his 
name.  It  was  then  taken  to  the  court,  who 
approved  it  That  Lockett  was  attorney  for 
the  Comanche  Mercantile  Company  at  the 
time  of  the  execution  of  the  bond.  Upon 
cross-examination  Lockett  testified  that  he 
first  signed,  'Mk>manche  Mercantile  Company, 
by  H.  B.  Lockett,  as  President,"  and  then 
signed  as  an  individual,  above  Mr.  Peck.  A 
photographic  cc^y  of  the  bond  is  in  the  rec- 
ord, the  signatures  appearing  in  this  manner: 

By  Comanche  Mercantile  Company 
By  H.  B.  Lockett 

H.  B.  Lockett  Pres. 
P.  H.  Peck  Surety. 

In  the  body  of  the  bond  the  wording  ap- 
pears.   "Comanche  Mercantile  Co.,  principal 


obligor,  and  P.  H.  Pe<^  as  surety" ;  the  name 
of  H.  B.  Lockett  not  appearing  In  the  body 
of  the  bond. 

The  Court  in  instructton  No.  5  aulnnltted 
to  the  jury  the  issue  as  to  whether  or  not 
the  bond  was  signed  by  the  attorney.  In- 
struction No.  6  is  as  follows: 

"(K)  Under  the  law  in  this  state,  license  at- 
torneys are  prohibited  from  signing  bonds  a* 
surety  in  any  civil  or  criminal  action  in  whick 
they  may  be  employed  as  attorneys  of  record 
or  connselora  pending  or  alMut  to  l>e  commenced 
in  any  of  the  courts  of  this  state.  The  law  pro- 
vides tliat  all  such  bonds  shall  be  absolutely 
void,  and  no  penalty  can  be  recovered  from  the 
attorney  signing  the  same.  And  if  you  find  by 
a  fair  preponderance  of  the  evidence  that  H.  B. 
Lockett  represented  the  Comanche  Meniantile 
Company  in  the  case  Mo.  1276  as  an  attorney  for 
■aid  Comanche  Mercantile  Company,  and  wliile 
acting  as  sach  attorney  signed  tae  bond  sued  on 
in  this  case  as  snrety.  then  in  that  event  the 
l>ond  would  be  void,,  and  yon  should  so  say  by 

Sour  verdict  However,  if  yon  find  that  sadi 
ond  was  signed  by  H.  B.  Lockett  as  an  official 
of  the  Comanche  Mercantile  Company,  and  not 
as  surety,  then  your  verdict  should  t>e  for  the 
plaintiff  for  the  sum  sued  for,  to  wit  $914.70, 
with  interest  at  the  rate  of  6  per  cent  from  the 
23d  day  of  October  1914." 

This  instruction  is  more  liberal  toward  de- 
fendant then  is  warranted  by  the  law,  as 
they  are  not  required  to  find  that  H.  B.  Lock- 
ett was  a  licensed  attorney  of  the  state^  but 
only  that  he  signed  It  as  surety.  But  no  suf- 
ficient exception  was  made  at  the  time  of 
the  giving  of  the  instruction,  nor  error  prop- 
erly as&lgned  in  the  motion  for  new  trial  nor 
petition  in  error. 

The  jury  returned  a  unanimous  vecdict  for 
the  plaintiff,  as  follows: 

"We,  the  jury  impaneled  and  sworn  in  the 
above-entitled  cause,  do  upon  our  oaths  find  for 
the  plaintiff,  on  his  contention  that  H.  B.  Lock- 
ett signed  the  bond  as  an  official  of  the  Co- 
manche Mercantile  Company,  and  fix  the  amount 
of  plaintiff's  recovery  agamst  P.  H.  Peck  at 
$914.70,  with  6  per  cent  interest  from  October 
23,  1914.  John  T.  O.  Guin,  Foreman." 

The  statute  prohibiting  the  signing  of 
bonds  by  licensed  attorneys  is  section  256, 
Revised  Laws  1910,  and  is  as  follows: 

"Licensed  attorneys  of  this  state  are  prohibit- 
ed from  signint^  any  bonds  as  surety  in  any  civil 
or  criminal  action  in  which  tliey  may  be  employ- 
ed as  counselors,  pending  or  al>out  to  be  com- 
menced in  any  of  the  courts  of  this  State,  or 
before  any  justice  of  the  peace.  All  such  bonds 
shall  be  absolutely  void,  and  no  penalty  can  be 
recovered  of  the  attorney  signing  the  same." 

This  statute  has  been  construed  by  this 
court  In  the  case  of  Schaffer  ▼.  Troutweln,  38 
Okl.  653,  129  Pac.  696,  wherebi  It  is  held 
that  a  bond  signed  by  a  licensed  attorney 
who  was  employed  in  the  trial  of  the  case  Is 
absolutely  void.  But,  In  order  for  the  de- 
fendant to  bring  himself  within  the  rule  of 
that  case,  It  is  necessary  that  all  the  condi- 
tions imposed  by  the  statute  be  met  Tbe  an- 
swer in  this  regard  pleads  an  affirmative  de- 
fense, and  in  order  to  establish  this  defense 
It  must  affirmatively  appear  that  the  attor- 
ney signing  was  a  licensed  attorney  of  this 
state,  and  that  he  was  employed  in  the  case 
then  pending  or  about  to  be  tirought    Eere^ 
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acooiQliiS  to  tbe  fh^ry  of  the  d^endant,  It 
Is  proren  only  tbat  he  was  an  attorney  and 
employed  in  the  case.  There  is  no  evidence 
whatever  that  he  was  a  licensed  attorney  of 
this  state. 

One  might  be  an  attorney,  employed  in  tbe 
casei  and  yet  not  be  a  "licensed  attorney  of 
this  state."  It  is-  not  uncommon  for  attor- 
neys of  other  states,  under  certain  condi- 
tions, to  appear  for  clients  in  this  state,  with- 
out being  licensed  in  this  state,  nor  for  at- 
torneys of  this  state  to  represent  clients  in 
other  states  without  being  licensed  therein. 
Attorneys  come  into  the  state  at  interrals  be- 
tween the  meetings  of  the  state  bar  commis- 
sion, and  are  permitted  to  practice  nntil  an 
(^portonity  to  procure  license  arrives.  At 
one  time  the  state  bar  commission  held  no 
meeting  for  about  one  year.  We  think  this 
statute  should  be  strictly  construed,  and  that 
defendants  have  not  brought  themselves  with- 
in Its  terma 

There  is  in  this  case  also  tbe  further  ques- 
tion of  fact  as  to  whether  or  not  the  bond 
was  signed  by  any  person  as  surety,  other 
than  P.  H.  Peck.  The  testimony  of  H.  B. 
Lockett  was  offered,  on  the  one  band,  and 
the  bond  with  the  signature  thereon  and  the 
surrounding  circumstances,  on  the  other  hand. 
From  an  examination  of  the  bond  and  the 
position  of  tbe  signatures  thereon,  and  the 
testimony  of  H.  B.  Lockett  that  be  signed, 
"H.  IB.  Lockett,  president"  first,  and  later 
signed  as  surety  above  the  name  of  P.  H. 
Peck,  and  the  fact  that  there  is  no  recital  in 
the  body  of  tbe  bond  of  his  being  surety 
therecm,  tbe  Jury  was,  we  think,  justified  in 
^ding  tbat  bis  name  thereon  was  not  as  a 
surety. 

Other  matters  are  discussed  in  the  brief, 
but  no  material  error  appears  in  tbe  record. 

Tbe  judgment  is  aifirmed. 

PBR  CDBIAM.   Adopted  in  whole. 


WHITE  V.  DOXJGAL.     (No.  7427.) 

(Supreme  Court  of  Oklahoma.     July  25,  1916. 

Behearlng  Denied  Sept.  12, 19ia) 

(BvUahut  by  the  Court.) 

1.  Nkw  Tbiax  «=»70— SumciENCT  OF  Evi- 

DENCS. 

It  is  tbe  duty  of  the  trial  court,  upon  a  mo- 
tion for  a  new  trial,  which  challenges  the  ver- 
dict upon  the  sround  that  it  is  contrary  to  tbe 
evidence,  to  wogh  the  evidence  and  to  approve 
or  disapprove  the  verdict,  and  if  the  verdict  is 
such  that  in  tbe  opinion  of  the  trial  court  it 
should  not  be  permitted  to  stand,  and  it  is  such 
that  be  cannot  conscientiously  approve  it,  and 
be  believes  it  should  have  been  for  the  opposite 
party,  it  is  liis  duty  to  set  it  aside  and  grant  a 
new  trisl. 

[Ed.  Mote.— For  other  cases,  see  New  TrlaL 
Cent  Dig.  t|  142, 143;  Dec  Dig.  «=»70.] 

2.  Nkw   Tbiai.  «3»72— MonoR^WnoBT   or 
Btidkncs. 

In  passing  on  a  motion  (or  a  new  trial,  it  is 
tbe  court,  and  not  tbe  jury,  that  must  weigh 


and  determine  for  itself  the  eSfect  of  the  evi- 
dence. It  cannot  be  aaid  that  a  court  approves 
a  verdict  when  its  reason  and  judgment  rebel 
Bgainat  the  concluBlona  it  expresses. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  M  146-148;   Dec.  IMg.  «s>72.] 
3.  New  Tbial  €=370  —  SujmciENCT  or  Bvi- 

DENCD— VEBnier. 
Not  only  must  the  jury  be  satisfied  of  the 
righteousness  of  the  conclusion  to  which  it  ar- 
rives, but,  unless  that  conclusion  meets  the  af- 
firmative, considerate  approval  of  tbe  mind  and 
conscience  of  the  court,  it  should  not,  wbere 
challenged,  be  permitted  to  stand. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {t  142,  143;  Dec.  Dig.  <S=>70.] 

Gommlaab^ers'  (pinion.  Division  Na  2L 
Error  from  District  Court,  OUaboma  Gounty; 
Geo.  W.  Clark,  Judge. 

Action  by  Bessie  Dougal  against  Ewers 
White.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Beversed  and 
remanded. 

B.  R.  Hastings  and  Paul  Van  Winkle,  both 
of  Oklahoma  City,  for  plaintiff  in  error.  B. 
J.  Oiddlngs,  a.  H.  Giddings,  and  3.  T.  Dortch, 
aU  of  Oklahoma  City,  for  defendant  in  error. 

BRUNSON,  a  For  tbe  sake  of  conven- 
ience the  parties  will  be  designated  here  as 
they  were  in  the  trial  court. 

Tbe  plaintiff  filed  her  petition  In  the  su- 
perior court  of  Oklahoma  county  on  tbe  27tta 
day  of  January,  A.  D.  1913.  It  was  there- 
after transferred  to  tbe  district  court  of  the 
same  coimty  and  there  filed  on  the  22d  day 
of  December,  A.  D.  1913.  The  petition  asked 
that  the  defendant  be  reqylred  to  respond  in 
damages  to  the  plaintiff  in  the  sum  of  $15,- 
000,  for  libel;  J7,500  of  tbat  amount  being 
for  alleged  injuries  to  her  reputation  and  the 
remainder  for  exemplary  damages.  Tbe  al- 
leged libelous  statement  in  writing  Is  set  out 
in  full  in  the  petition,  and  it  is  charged,  in 
part,  in  the  amended  petition  tbat  during  the 
year  1911  said  defendant  wrote  said  state- 
ment of  and  concerning  the  plaintiff,  who 
was  then  and  Is  now  a  female  of  good  char- 
acter and  reputation ;  tbat  it  is  a  false,  mail- 
dons,  and  unprivileged  statement  in  writing; 
tbat  it  was  intended  and  calculated  to  expose 
her  to  public  contempt,  obloquy,  and  disgrace, 
and  tbat  it  purported  to  be  a  statem^it  made 
by  one  Gertie  Wood,  a  female  child  under 
tbe  age  of  14  years ;  tbat  said  alleged  libel- 
ous statement  was  not  signed  by  any  one; 
that  it  was  prepared  by  the  defendant  in  bis 
oflice  at  Mctx)ud,  Okl.,  in  the  year  1011 ;  and 
tbat  thereafter  and  on  the  lOtb  day  of  No- 
vember, 1912,  said  defendant  did  deliver  and 
publish  Said  alleged  libelous  statement  to  one 
Bill  Grace,  a  resident  of  Pottawatomie  coun- 
ty, state  of  Oklahoma,  and  permitted  and  di- 
rected him  to  see  and  read  It,  with  libelous, 
false,  and  mallcions  intent  on  bis  part  to  In- 
jure and  blast  tbe  character  of  tbe  plaintlS. 
It  is  also  alleged  tbat  said  libelous  state* 
ments  are  false  and  untrue,  and  tbat  tbe  dft^ 
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lendant  knew  ttiat  they  were  false  aod  un> 
true- both  before  and  at  the  time  of  executing 
the  same  and  at  the  time  of  the  publication 
thereof.  (1)  To  the  petition  defendant  an- 
swered and  denied  e^ch  aod  every  allegation 
aod  averment  therein  contained ;  (2)  that  tlie 
matters  contained  in  the  writing  were'  true ; 
that  If  said  libelous  matter  was  pabUshed,  it 
was  done  with  good  motives  and  Justifiable 
ends,  and  for  the  enforcement  of  the  laws, 
and  without  any  improper  or  malicious  pur- 
pose, intent,  or  motive,  and  under  the  dlreo- 
tlon  of  and  in  the  course  of  an  InTestigatloa 
then  being  made  by  the  county  attorney  of 
Pottawatomie  county,  Okl.,  and  his  assistants 
aod  deputies,  to  ascertain  whether  or  not 
Bessie  Dougal  and  others  had  violated  the 
criminal  laws  of  the  state  in  connection  with 
any  of  ttie  matters  and  things  alleged  in  said 
libelous  statement;  <8)  that  the' same  was  a 
proceeding  authorized  by  law,  and  that  it  is 
and' was  a  privll^ed  statement;  (i)  that  said 
alleged  cau!«  of  action  did  not  accrue  to  the 
plaintiff  within  1  year  next  before  and  prior 
to  the  commencement  of  this  action ;  and 
that  said  alleged  cause  of  action  was  and  is 
barred  by  the  statute  of  limitations.  To  this 
answer  the  plaintiff  filed  a  reply,  in  which 
she  denied  each  and  every  affirmative  allega- 
tion therein  contained.  In  overruling  the  mo- 
tion for  a  new  trial  the  comt  used  the  fol- 
lowing language: 

"The  court  was  impressed  with  the  idea,  at 
the  trial,  that  the  defendant  was  doing  what  he 
would  desire  any  friend  of  his,  or  any  one  who 
was  interested  in  his  welfare  or  that  of  his 
family  would  do  fob  him  under  like  circumstanc- 
es. Now,  that  was  the  question  that  was  sub- 
mitted to  this  jury — as  to  whether  or  not  he  wag 
prompted  by  proper  motives  in  his  connection 
with  this  affair.  The  publication  here,  upon 
which  reliance  is  made,  is  the  direction  to  deliver 
this  document  to  Bill  Grace  and  its  subsequent 
delivery  to  him.  The  only  evidence  bearing  up- 
on that  question  that  is  really  material,  as  the 
court  looks  at  it,  is  the  testimony  of  Bill  Grace, 
who  swears  positively  to  these  allegations  of 
fact,  fixing,  it  is  true,  I  think,  the  lUth  day  of 
November,  1912,  as  the  first  time  that  he  ever 
saw  the  paper,  when  be  got  it  from  Mr.  Myers. 
The  defendant  testified  as  positively  that  he  nev- 
er mentioned  the  matter  and  never  had  any  talk 
with  him  at  all  that  day,  or  any  other,  as  I 
remember  the  evidence  about  the  matter.  If 
the  recitals  in  that  document  were  prompted  by 
the  motives  which  it  is  claimed  here  by  the 
plaintiff— if  they  were  untrue,  if  they  were  pre- 
pared—if the  dociunent  was  prepared  at  the  in- 
stance of  the  defendant  for  the  purpose  of  Injur- 
ing the  plaintiff,  then  there  isn  t  any  doubt  but 
what  die  defendant  oueht  to  respond  in  damages 
in  some  amount,  which  would  depend  upon  the 
character  and  reputation  that  was  alleged  to 
have  been  injured  by  these  acts.  Now  those  are 
the  questions  here. 

"The  only  witnesses,  it  is  true,  that  the  plain- 
tiff brought  here  to  substantiate  her  reputation 
were  witnesses,  it  seems  to  me,  who  did  not 
know  anything  at  all  about  her  reputation. 
Their  own  testimoi^  showed  that  they  knew 
nothing  about  it.  They  lived  four  or  five  or 
six  miles  in  the  country;  saw  her  once  a  month, 
or  such  a  matter,  when  they  would  come  to 
totm.  That  sort  of  evidence  don't  establish  a 
reputation  in  the  community  where  people  live 
and  who  would  be  likely  to  know  wnat  people 
do  say,  (at  whether  they  would  say  anything.. 


Bat  that  was  the  character  of  the  evidene*  npoa 
the  one  side.  Upon  the  other  side  was  the  tes- 
timony of  some  15  or  20  witnesses,  I  think,  who 
were  examined  here  before  the  jury,  in  all  dif- 
ferent walks  of  life,  official,  business,  social,  who 
testified — I  think  I  am  mistaken  as  to  the  num- 
ber, possibly;  I  know  I  am  as  to  the  number 
who  testified  regarding  the  reputation  of  this 
plaintiff  as  to  her  chastity ;  but  there  was  quite 
a  number  of  evidently  very  respectable  people, 
business  men,  living  in  the  community,  and  who 
had  known  her  for  15  or  18  years,  who  said  her 
Imputation  was  bad  in  that  respect.  If  that  is 
true,  if  that  was  the  sort  of  reputation  she  bad, 
her  reputation  could  not  have  been  injured,  it 
don't  seem,  very  much  by  this  publication.  That 
is  the  question  for  the  jury.  That  is  the  ques- 
tion for  the  jury,  now,  to  say  as  to  whether 
or  not  her  reputation  was  such,  in  the  commu- 
nity there  as  the  defendant  claims  it  was.  It 
is  presumed  to  be  good  to  start  with.  The  jury 
passed  on  that  question. 

"All  of  the  evidence  practically  for  the  plaintiff 
upon  the  publication  here  is  the  evidence  given 
by  .Bill  Grace,  who  the  jury  learned  had  twice 
served  as  sheriff  of  that  county,  years  ago,  and 
that  at  that  time  his  reputation  for  truth  was 
good,  but  that  for  the  last  5  or  6  years  it  had 
deteriorated  to  the  extent  that  It  was  very  bad; 
and  I  think  the  jury  might  have  had  reason  to 
believe,  from  the  testimony  of  these  witnesses, 
that  no  reliance  whatever  ought  to  be  placed  in 
his  testimony.  But  that  was  a  question  for  this 
jury  to  pass  on,  as  to  what  interest  he  bad  in 
the  result  of  this  litigation.  What  difference  did 
it  make  to  him?  He  wasn't  being  prosecuted  for 
publishing  it  himself;  he  bad  no  financial  inter- 
est in  it  that  anybody  could  see,  at  least,  nothing 
that  was  brought  out  here.  So  there  was  the 
testimony  of  Bill  Grace  upon  one  side,  whose 
reputation  for  truth  and  honesty  was  very  bad, 
as  shown  by  the  testimony  of  16  or  20  of  the 
best  business  men,  apparently,  and  professional 
men  and  officers  in  that  community  m  which  he 
lived,  witbont  a  single  word  from  the  other  side, 
and  the  jury  had  a  right  to  consider  the  fact 
that  be  apparently  had  no  interest  in  the  mat- 
ter, except  that  his  deposition  was  taken;  it 
hiid  to  be  token;  he  didn't  come  over  here  to 
testify,  but  his  evidence  was  taken  by  depoei- 
tion  there.  And  as  against  that  was  the  testi- 
mony of  the  defendant  alone,  who,  from  the 
number  of  witnesses  who  were  here,  came  here 
from  an  adjoining  county  to  testify  in  bis  be- 
half—men  of  standing — the  jury  had  a  right  to 
conclude  that  the  defendant  himself  was  a  man 
of  high  standing  in  that  community,  and  be  was 
charged  here  with  the  publication  of  a  most 
vicious  attack  upon  the  plaintiff,  and,  if  the  Jury 
believed  the  claims  of  the  plaintiff,  would  prob- 
ably have  to  respond  In  damages  for  a  consid- 
erable sum.  He  was  interested  in  it  in  order 
to  maintain  his  standing  in  that  community, 
among  the  people  where  ne  lived,  as  well  as  to 
avoid  financial  liability  here.  That  was  the 
question  for  this  ju^  to  pass  upon. 

"Now,  the  duty  of  the  court  in  passing  upon 
the  motion  for  new  trial  is,  I  think,  reasonably 
clear.  I  think  the  court  has,  not  only  the  right 
to  grant  a  new  trial  under  certain  circumstanc- 
es, but  I  think  it  is  its  duty  to  do  it.  But  here 
the  plaintiff  in  seeking  to  recover  damages  upon 
a  mere  act  of  the  defendant,  and  the  defendant 
evidently  relied  to  defeat  that  recovery  upon  the 
fact  that  the  witness  who  would  be  brought 
here  to  establish  that  fact  was  one  that  no  one 
on  earth  would  believe  as  against  him,  and  the 
defendant  took  that  chance  with  that  jury.  He 
put  iU;  as  I  now  remember,  about  two  hoars  to 
get  this  jary,  and  they  passed  on  that  qaestton. 
and  it  was  the  peculiar  province  of  the  jnry  to 
do  that.  I  don't  believe,  m  a  eause  of  that  nnd. 
the  court  has  any  right  to  say  that  those  men 
knew  nothing  as  to  the  standing  of  these  wit- 
nesses—I don't  believe  that  the  court  ought  to 
put  its  judgment  in  a  matter  of  that  kind  against 
the  jury  in  determiniag  the  credibility  of  the 
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witnesses.  It  is  the  peeallar  province  of  the 
jury  to  do  that,  and  that,  I  think,  is  trae,  aim, 
with  reference  to  the  reputation  of  the  plaintis 
in  the  case,  upon  the  question  of  damaKea, 

"I  am  frank  to  say  that,  if  I  had  been  bearing 
this  case  myself— if  it  bad  been  before  the  court 
—I  d<»i't  think  that  I  would  have  reached  the 
same  conclusions  that  this  jury  reached  upon 
the  question,  now,  of  the  reputation  of  the  wit- 
nesses, or  what  weight  ought  to  be  given  to  it; 
and  yet  I  don't  feel  that  I  ought  to,  as  I  say, 
put  that  up  against  the  other  party,  and  say 
that  because  the  jury  took  a  different  view  from 
that  which  the  court  might  have  taken,  the  vet^ 
diet  ought  to  be  set  aside  and  this  entire  Okatter 
again  tareshed  out 

"The  court  don't  think,  under  the  circumstanc- 
es, for  tlie  reasons  that  I  have  given  here,  that 
the  verdict  ought  to  be  disturbed.'.' 

There  was  Judgment  for  the  plaintiff  for 
$10,000,  and  from  said  judgment  the  defend- 
ant prosecuted  an  appeal  to  this  court. 

The  first  assignment  of  error  we  will  con- 
idder  Is  the  reasons  given  by  the  trial  court 
loT  refusing  to  grant  a  new  trial,  and  this 
we  think  Is  error. 

[1-S]  It  Is  nrged  that  the  trial  coort  com- 
mitted error  and  abuse  of  discretion  in  fall- 
ing to  sustain  tta«  defendant's  motion  for  a 
new  trial  and  In  impport  of  this  alignment 
It  la  made  to  appear  that  the  court,  in  pass- 
ing upon  the  motion  for  a  new  trial,  declined 
to  weigh  the  evldoice  and  either  approve  or 
disapprove  the  verdict  of  the  jury,  on  the 
theory  that  In  passing  on  the  moUon  for  a 
new  trial  It  was  not  hla  dnty  to  wel|^  the 
evidence,  but  that  since  the  Jury  bad  passed 
upon  the  facts,  It  was  the  conrt's  duty  to  let 
the  verdict  stand,  notwithstanding  that  if  the 
case  had  been  heard  by  the  court  without  a 
Jury,  it  would  have  reached  a  different  con- 
clusion from  the  one  reached  by  the  jury. 
The  duty  of  the  trial  conrt  in  passing  upon 
tue  questions  presented  by  the  motion  for 
new  trial  has  been  several  times  passed  upon 
by  this  conrt  The  first  case  since  statehood 
Is  the  case  of  Hogan  et  aL  v.  Bailey,  27  Okl. 
15,  110  Pac.  890.  In  that  case  Mr.  Justice 
Dunn  dtes  with  approval  a  case  rendered  by 
the  Supreme  Court  of  the  territory  of  Ok- 
lahoma on  the  same  subject  and  also  the  Kan- 
sas case,  where  Justice  Valentine  takes  the 
same  point  of  view  as  he  does  with  reference 
to  the  dnty  of  the  trial  court.  Mr.  Justice 
t>unn,  aays: 

"The  trial  conrt  has  a  higher  function  under 
our  jnrisprudence  than  to  act  merely  as  a  moder- 
ator or  umpire  between  contending  adversaries 
before  a  jury.  Not  only  is  it  charged  with  the 
duty  of  seeing  that  the  course  and  conduct  of  the 
trial  gives  to  each  of  the  litigants  a  fair  opportu- 
nity to  present  his  cause  and  to  have  the  facta 
weighed  in  the  light  of  proper  instructions  declar- 
ing tb*  law  relative  thereto,  but  it  is  the  impera- 
tive, abiding  duty  of  the  court,  after  the  Jury  has 
returned  Its  verdict  and  awarded  to  one  or  the 
other  success  in  the  controversy,  where  the 
Justness  of  the  same  Is  challenged  as  In  this 
case,  to  carefully  weigh  the  entire  matter,  and, 
nnleas  it  is  satisfied  that  the  verdict  Is  respon- 
sive to  the  demands  of  Justice,  to  set  the  verdict 
aside  and  grant  a  new  trial.  Not  only  must  the 
jury  be  satisfied  of  the  righteousness  of  the  con- 
clanon  to  whi<4i  It  arrives,  but,  unless  that  con- 
cluaton  meets  the  affirmative  •  •  •  approval 
of  the  mind  aad  eensdienea  of  the  eowt,  it 


should  not,  where  challenged,  be  permitted  to 
stand.  Tamell  v.  Kilgore,  15  Okl.  591,  82  Paa 
990;  Trower  v,  Roberts,  17  OkL  641,  80  Pac. 
1113 ;  Ten  Cate  v.  Sharp,  8  OkL  300,  67  Pac. 
645:  City  of  Sedan  v.  Hiureh,  29  Ivan.  190; 
Citizens'  Sute  Bank  v.  Chattanooga  State 
Bank,  23  OkL  767,  101  Pac.  1118." 

In  the  case  of  Tarnell  v.  EUgore,  supra, 
in  passing  upon  the  same  subject  Mr.  Justice 
Bur  well  said: 

"The  approval  of  a  verdict  does  not  mean 
that  formal  approval  which  is  inferred  from  the 
act  of  rendenng  judgment  on  it,  but  it  meaqa 
the  assent  and  approval  of  the  mind,  after  due 
consideration ;  and  when  the  mind  of  the  court 
refuses  to  concur  in  the  correctness  of  a  verdict, 
and  its  honest  convictions  lead  it  to  believe  that 
it  ought  to  have  been  for  the  other  party,  then 
ibe  verdict  is  not  supported  by  the  evidence  su 
as  to  merit  its  annrovbl,  for  In  passing  on  a  mo- 
tion for  a  new  trial,  it  is  the  court,  and  not  the 
Jury,  that  must  weigh  and  determine  the  ef- 
fects of  the  evidence.  It  cannot  be  said  that  a 
court  approves  a  verdict  when  its  reason  and 
judgment  reb^  against  the  conclusion  it  ex- 
presses. The  rule  requiring  a  juror  to  be  satis- 
fied with  a  verdict  is  no  stronger  than  the  rule 
which  makes  it  the  dnty  of  the  trial  court  to 
approve  or  disapprove  a  verdict,  as  dictated  by 
its  own  conscience  and  judgment.  •  *  •  The 
law.  here  imposes  a  duty,  the  faithful  and  con- 
scientions  performance  of  which  neither  the 
preps  of  business  nor  any  other  embarrassing 
conditions,  will,  excuse." 

And  speaking  to  the  same  subject  Mr.  Jus- 
tice Valentine  In  the  case  of  City  of  Sedan 
T.  Church,  supra,  said: 

"  •  •  •  Trial  courts  are  invested  with  a 
very  large  and  extended  discretion  in  the  grant- 
ing of  new  trials;  and  new  trials  ought  to  be 
granted  whenever  in  the  opinion  of  the  trial 
court  the  party  asking  for  the  uew  trial  has  not 
in  all  probability  had  a  reasonably  fair  trial, 
and  has  not  in  all  probability  obtained  or  receiv- 
ed substantial  Justice,  although  it  mi^ht  be  diffi- 
cult for  the  trial  court  or  the  parties  to  state 
the  grounds  for  such  new  trial  npon  pnper  so 
plainly  that  the  Supreme  Court  could  under- 
stand them  as  well  as  the  trial  court  and  the 
parties  themselves  understood  them." 

And  In  the  case  of  Rison  v.  Harris,  ISl 
Pac.  684,  Commissioner  Deverenx  said: 

"It  is  plain  from  the  language  used  by  the 
trial  Judge  in  the  case  at  bar  that  he  has  not 
followed  the  rule  laid  down  In  the  above  cases. 
It  is  equally  clear  that  he  was  not  satisfied  with 
the  verdict,  because  he  says,  in  effect,  that  it 
was  bis  opinion  tliat  where  the  issue  of  fact  was 
submitted  to  the  jury,  and  they  passed  on  it,  it 
was  his  duty  to  permit  the  verdict  to  stand  al- 
though he  was  not  satisfied  with  its  justness. 
The  cases  above  cited  clearly  indicate  that  he 
took  a  wrong  view  of  his  duty  in  the  premises." 

In  People  ▼.  Chew  Whig  Gow?  120  Cal. 
296,  S2  Pac  667,  it  Is  said: 

'^his  is  one  of  the  most  Important  dntiea 
which  the  trial  judge  has  to  perform,  and,  since 
no  efficient  review  of  his  action  can  be  had,  it 
is  peculiarly  Incumbent  upon  the  judge  to  weigh 
the  evidence  with  care,  and  grant  a  new  trial 
when,  in  bis  opinion,  the  interests  of  justice  re- 
quire it." 

In  the  case  of  Kansas  P.  Ry.  Oo>  v.  Kua- 
kel,  17  Kan.  146,  Mr.  Justice  Brewer  says: 

"Bat  when  his  judgment  tells,  him  that  it  is 
wrong,  that  whether  from  mistake,  or  prejudice, 
or  other  cause,  the  jury  have  erred,  and  found 
against  the  fair  preponderance  of  the  evideuco. 
then  no  duty  is  more  imperative  than  that  of 
setting  aside  the  verdict,  and  remanding  the 
question  to  another  Jaryr' 
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It  Is  plain  from  tlie  language  used  by  the 
trial  Judge  In  the  case  at  bar  that  he  has  not 
followed  the  mle  laid  down  in  the  above  cas- 
es. It  is  equally  dear  that  he  was  not  satis- 
fled  with  the  verdict,  because  he  says,  in 
effect,  that  it  was  his  opinion  that  where  the 
issues  of  fact  are  submitted  to  the  jury  and 
they  pass  on  them,  he  should  not  put  Ids 
Judgment  up  against  the  Judgment  of  the 
Jury;  that  the  Jury  passed  on  the  facts,  and 
it  was  his  duty  to  permit  the  verdict  to  stand, 
although  he  is  frank  to  admit  that  if  he  had 
been  hearing  the  case  himself,  he  did  not 
think  that  he  would  have  reached  the  same 
conclusion  that  the  Jury  did. 

It  is  seriously  contended  that  the  trial 
court  erred  and  abused  its  discretion  in  fail- 
ing and  refusing  to  set  aside  the  Judgment 
and  verdict  of  the  Jury  for  the  reason  that  it 
did  not  meet  the  affirmative  approval  of  the 
court  and  because  the  court  did  not  feel  that 
the  verdict  was  responsive  to  the  demands  of 
Justice  in  said  cause.  In  the  case  of  the  (J., 
B.  I.  A  P.  By.  Co.  v.  Warren,  161  Paa  — i 
(not  yet  officially  reported),  Mr.  Justice  Har- 
dy, in  considering  a  like  question  here  under 
consideration,  said: 

"It  was  the  duty  of  the  trial  court,  when  tiie 
correctness  of  the  verdict  was  challeneed  on 
the  ground  that  the  evidence  was  insuffident  to 
support  it,  to  carefully  weigh  the  evideace  and 
determine  whether  the  verdict  in  his  judgment 
was  right  and  sfibstantial  justice  had  been  done 
between  the  parties.  This  the  court  declined  to 
do,  upon  the  erroneous  view  of  the  law  that  it 
was  not  his  duty,  and  that  he  was  without  au- 
thority so  to  da" 

In  the  case  of  Sam  Horton  v.  Prague  Na- 
tional Bank,  169  Pac.  930  (not  yet  officially 
reported).  Commissioner  Burford  said  in  the 
syllabus: 

"2.  It  is  the  duty  of  the  trial  judge  in  courts 
of  record  to  either  approve  the  verdict  of  the 
jury  or  to  grant  a  new  trial,  and  unless  the  trial 
Judge  believes  that  the  verdict  is  just  and  is 
sustained  by  the  weight  of  the  evidence,  he 
should  set  the  same  aside  and  grant  a  new  trial. 

"3.  A  motion  for  new  trial  which  assigns  as 
grounds  therefor  'that  said  verdict  is  not  sup- 
ported by  the  evidence ;  that  said  verdict  is  con- 
trary to  the  weight  of  the  evidence,' — authorises 
the  trial  court  to  set  aside  a  verdict  which  he 
believes  to  be  contrary  to  the  weight  of  the  evi- 
dence." 

The  reason  for  the  rule  as  announced  by 
the  above  authorities  is  that  the  Supreme 
Court,  when  a  verdict  la  reasonably  support- 
ed by  the  evidence,  and  it  has  l>een  approved 
by  the  trial  court,  will  not  weigh  the  con- 
flicting evidence  to  determine  whether  the 
verdict  is  right  or  not ;  that  duty  is  imposed 
upon  the  trial  court.  All  we  have  before  us 
is  the  record  of  the  case  made  in  the  trial 
court  We  do  not  see  the  witnesses,  and  have 
no  opportunity  to  observe  their  actions  and 
demeanor  while  they  testify,  and  are  not  in 
a  position  to  Judge  their  credibility  and  in- 
terests In  the  result  of  the  trial,  as  is  the 
trial  Judge ;  and,  in  passing  on  a  motion  for 
a  new  trial,  where  the  verdict  is  challenged 


because  It  is  not  supported  by  Che  evidence 
and  is  contrary  to  the  evidence  and  tjecanse 
it  is  not  responsive  to  the  demands  of  Jus- 
tice, it  is  the  duty  of  the  trial  court  to  care- 
fully weigh  the  entire  matter,  and,  unless  it 
Is  satistied  that  the  verdict  is  responsive  to 
the  demands  of  Justice  and  is  supported  by 
the  evidence,  it  is  bis  duty  to  set  It  aside  and 
grant  a  new  trial. 

It  Is  clear  to  our  minds  that  the  trial  court 
was  of  the  opinion  that  he  was  without  au- 
thority to  weigh  the  evidence  upon  the  mo- 
tion for  a  new  trial,  and  that  the  verdict  in 
this  case  did  not  have  his  positive  affirmative 
approval,  and  that  the  court  should  have 
granted  a  new  trial.  The  Judgment  below  is 
therefore  reversed,  and  the  cause  remanded 
for  a  new  triaL 

PEB  CTTBIAM.    Adopted  In  whole. 


BVERBST  T.  OAULT  LVMBEB  OO.  et  al. 
(Na  6538.) 

(Supreme  Court  of  Oklahoma.     Ifay  2,  1916. 
Blearing  Denied  Sept  8,  191&) 

(ByUabiu  by  the  Court.) 

1.  VSKDOB  Ann  PUBOHASBB  «=>250— Vbrdob'b 
Lien— Besebvation. 

One  who,  having  n  parol  agreement  with  the 
owner  for  the  conveyance  ot  a  tract  of  land,  en- 
ters into  a  written  contract  with  another  for 
a  sale  add  conveyance  of  said  land,  under  which 
contract  said  other  enters  into  possession  of  said 
land,  has  no  such  legal  or  equitable  estate  there- 
in, and  by  such  written  contract  conveys  to  the 
other  no  such  legal  or  equitable  estate,  as  will 
support  a  vendor  s  lien  thereon. 

[£d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  61S-623;  Dec  Dig. 
«=>260.] 

2.  Mechanics'  Liens  «=»198  —  Cbeation  — 
Trtus. 

One  in  open,  undisputed  possession  of  a  tract 
of  land,  who  afterwards  receives  a  conveyance 
of  the  legal  title  thereto,  may  create  mechanics' 
liens  thereon  as  against  his  mortgagees  and 
grantees, 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  C^nt  Dig.  H  S48-366;  Dec.  Dig.  ^=> 
198.] 

3.  MoBZOAaBS  «=9lSl(8)  —  Vaudht  —  Pbi- 

OBITT. 

E.,  being  a  stockholder  of  L.  Co.,  by  parol 
agreement  between  the  directors  and  some  of  the 
stockholders  of  said  company  agreed  to  take  a 
lot  in  an  addition  owned  by  said  company  and 
build  a  house  thereon,  or  adl  the  same  to  another 
and  cause  a  bouse  to  be  bnilt  thereon,  such  lot 
to  be  conveyed  by  L.  Co.  without  other  consid- 
eration. Therearter  E.  entered  into  a  written 
contract  with  P.,  by  the  terms  of  which  P.  ob- 
ligated himself  to  tear  down  a  house  owned*  b; 
him,  remove  the  materials  to  the  lot  afDresaid. 
and  erect  thereon  a  two-story  residence,  and 
agreed  to  execute  notes  and  mortgage  tor  $3,000, 
payable  to  E.,  $2,000  to  be  the  purchase  price 
of  said  lot  and  |1,000  to  be  lent  P.  by  E.,  and 
B.  thereby  agreed  to  lend  P.  $1,000  to  erect 
said  house,  and  to  cause  said  lot  to  be  conveyed 
to  him  by  good  and  sufficient  warranty  deed.  P- 
entered  into  possession  ot  said  lot  and  oommenc- 
ed  the  erection  of  a  dwelling  liouse  thereon. 
Thereafter,  by  oral  agreement  between  E.  and 
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P.,  it  was  acreed  that  B.  should  lend  P.  |3,000 
additional  to  construct  said  houac.  About  two 
months  after  the  building  was  commenced,  E. 
canaed  a  deed  to  said  lot  to  P.  from  L.  Co.  to 
be  deliT«ted  to  P.,  and  at  the.  same  time  P.  and 
wife  executed  notes  and  mortgages  to  E.  for 
16,000.  At  the  time  building  operations  upon 
said  house  ceased  there  remained  claims  for  ma- 
terial foraiahed  and  labor  performed  in  the 
erection  thereof  for  widch  mechanics'  liena  were 
filed.  In  an  action  to  foreclose  such  mechanics' 
liens  by  the  holders  thereof,  and  by  E.  to  fore- 
doae  the  mortgages  given  by  P.  for  the  purchase 
ftrice  of  said  lot  and  the  money  lent  b^  E.,  held, 
that  the  buildin{[  of  a  house  upon  said  lot  con- 
stituted the  consideration  for  which  L.  Co.  con- 
veyed the  legal  title  to  P.;  that  the  contract 
between  E.  and  P.  delegated  this  obligation 
ti'om  El.  to  P.,  and  constituted  P.  the  agent  of 
E.  to  construct  said  house ;  that,  the  erection  of 
the  house  on  said  lot  being  necessary  in  order 
for  £1.  to  carry  out  his  contract  with  P.  to  cause 
the  same  to  be  conveyed,  B.  took  his  mortgages 
for  the  price  of  the  lot  and  the  money  lent  oy 
him  subject  to  liens  for  material  and  labor  in- 
curred in  the  construction  of  said  house,  both 
before  and  after  the  ezecntion  and  recording  of 
said  mortgages. 

[Bd.  Note.— For  otiher  cases,  see  Mortgages, 
Cent.  Dig.  Si  S32-336;   Dec.  Dig.  «=»15ir3).] 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  District  Coart,  Oklahoma  Cotkn- 
ty;    W.  R.  Taylor,  Judge. 

Action  by  the  Ganlt  Lumber  Company,  a 
corporation,  against  J.  H.  Everest  and  others, 
to  foreclose  a  mechanlc'B  lien.  From  a  Judg- 
ment in  favor  of  plaintiff  and  other  defendant 
U^iholders,  the  defendant  3.  H.  Everest 
brings  error.    AiSrmed. 

This  action  was  commenced  by  the  defend- 
ant in  error  the  Oault  Lumber  Company 
against  Austin  F.  Pettlt  and  others  to  fore- 
close a  mecbanic's  Hen  upon  lot  10,  block  33, 
Llnwood  Place  addition  tp  Oklahoma  City. 
Tbe  plaintiff  and  all  of  the  defendants,  ex- 
cept Austin  F.  Pettlt,  Delia  Pettit,  his  wife, 
and  J.  H.  Everest,  claim  mechanics'  liens  up- 
on said  reel  estate  for  materials  furnished 
and  labor  performed  In  the  erection  of  a 
dwelUng  house  thereon  by  the  defendant  Pet- 
tlt nie  defendant  Everest  filed  an  answer 
and  cros»-petitl<Mi,  alleging  the  execution  and 
delivery  to  him  by  the  Pettlts  of  two  mort- 
gages upon  said  real  estate — one  securing 
the  payment  of  a  note  for  $2,600,  payable  to 
defendant  Everest;  the  other  securing  the 
payment  of  seven  notes,  each  for  the  sum  of 
$500,  payable  to  said  defendant — and  that 
said  mortgages  were  prior  to  the  mechanics' 
liens  of'  plaintiff  and  the  other  defendants. 
He  alleged  breaches  of  the  conditions  of 
each  of  said  mortgages,  and  prayed  a  fore- 
(dosnre  thereof.  The  cause  was  tried  to  the 
court,  without  the  intervention  of  a  Jury,  re- 
sulting in.  a  judgment  decreeing  the  plain- 
tiff and  .the  other  mechanics'  lien  defendants 
to  be  entitled  to  liens  aggregating  the  sum  of 
$2,0^.16,  and  adjudging  such  liens  to  be  su- 
perior to  the  mortgages  ojf  the  defendant 
Everest.  The  court  decreed  a  foreclosure  of 
the  mechanics'  liens  and  the  mortgages,  and 
ordered  a  sale  of  said  real  estate  to  satisfy 
the  amounts  decreed  to  be  due  the  plaintiff 
and  the  Tarlous  defendants  In  the  order  of 


priority  above  named.  From  this  ,dec]!ee  the 
defendant  Everest  brings  this  proceeding  in 
error. 

The  record  discloses  that  In  the  year  1910 
the  defendant  Everest  was  one  of  the  stock* 
holders  Of  the  Llnwood  Place  Development 
Company,  a  corporation,  owning  one-eighth 
of  the  capital  stock  of  said  corporation.  The 
Llnwood  Place  Development  Company  was 
the  owner  and  held  the  legal  title  to  Llnwood 
Place  addition  to  Oklahoma  City,  Including 
the  parcel  of  land  In  controversy  herein. 
Some  time  in  the  year  1910  it  was  orally 
agreed  between  the  directors  of  the  Llnwood 
Place  Development  Company  and  10  of  the 
principal  stockholders  that  each  of  said 
stockholders  should  select  a  lot  in  said  addi- 
tion and  build  a  house  thereon.  The  defend- 
ant Everest  agreed  to  take  the  lot  here  In 
controversy,  and  either  buUd  thereon  him- 
self or  sell  the  same  to  some  one  who  would 
build.  It  seems  from  the  record  that  these 
10  stockholders  were  to  receive  these  lots 
tree,  In  consideration  of  their  building  there- 
on, or  causing  buildings  to  be  erected.  This 
agreement  rested  wholly  in  paroL  There- 
after, and  on  October  14,  1910,  the  defend- 
ant Everest  and  the  defendant  Austin  F.  Pet- 
tlt entered  into  an  agreement  In  writing  of 
which  the  following  is  a  copy: 

"Memorandum  of  Agreement 

"This  agreement  made  at  Oklahoma  City, 
Oklahoma,  this  14th  day  of  October,  A.  D.  1910, 
by  and  between  Austin  F.  Pettit  party  of  the 
first  part  and  J.  H.  Everest,  paiiy  of  the  sec- 
ond part  witnesseth: 

"Party  of  the  first  part  agrees  to  take  down  and 
to  remove  from  block  twenty-one  (21)  Edwards' 
addition  to  the  town  of  Cleveland,  Texas,  the 
dwelling  house  and  other  buildings  thereon,  and 
to  ship  the  same  to  Oklahoma  City,  preserving 
said  material  in  as  good  shape  as  possible,  and 
to  erect  same  on  lot  ten  (10),  block  thirty-three 
(33),  Llnwood  Place  addition  to  Oklahoma  City, 
Oklahoma  county,  Oklahoma,  putting  a  suitable 
stone  or  brick  foundation  unaer  same  of  suffi- 
cient height  raising  said  house  two  stories, 
finishing  said  house  inside  and  out  and  painting 
the  same  with  a  good  quality  of  paint  enlarging 
the  front  porch,  the  same  when  finished  and 
completed  to  look  hke  a  new  residence.  All  la- 
bor and  material  used  in  said  bouse  to  be  fully 
paid  for  by  the  first  party. 

"Party  to  the  first  part  to  execute  to  the  party 
of  the  second  part  three  notes  for  one  thousand 
doUars  ($1,000)  each,  due  in  one(l),  two  (2),  and 
three  (3)  years  from  date,  drawing  eight  per 
cent  (8  par  celit.)  interest,  and'  mortgage  secur- 
ing the  same  upon  the  real  estate  above  describ- 
ed, in  the  usual  form  providing  for  insurance, 
attorney's  fees,  etc. 

"Party  of  the  second  part  agrees  to  loan  to 
the  party  of  the  first  part  the  sum  of  one  thou- 
sand dollars  (fl.OOO)  to  assist  in  the  construc- 
tion of  said  house  on  the  lot  aforesaid,  and  to 
cause  said  real  estate  to  be  conveyed  to  the  first 
party  by  a  good  and  sufficient  warranty  deed, 
the  purchase  price  of  said  real  estate  to  be  two 
thousand  dollars  ($2,000). 

In  witness  whereof,  the  parties  hereto  have 
set  tb*elr  hands  at  Oklahoma  City,  Oklahoma, 
the  day  and  year  first  above  written." 

Pursuant  to  this  contract  Mr.  Pettlt  tore 
down  the  building  at  Cleveland,  Tex.,  and 
shipped  tl^e  material  to  Oklahoma  Clty,^  d&-. 
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posited  the  same  upon  tbe  lot  In  controTersy, 
And  in  the  month  of  January,  1911,  com- 
menced the  work  of  erecting  the  building 
thereon,  out  of  which  this  controversy  arises. 
As  the  hulldlngr  progressed  It  became  appar- 
ent that  the  sum  of  $1,000,  whldi  Mr.  Ever- 
est had  agreed  to  lend  Mr.  Pettlt,  would  be 
Insufficient  to  complete  the  building  con- 
templated by  the  parties.  Thereafter  by  pa- 
rol agreement  Mr.  Everest  agreed  to  advance 
Mr.  Pettlt  $3,000  more  to  defray  the  cost 
of  construction  of  the  building,  making  a  to- 
tal of  $4,000  to  be  lent  to  Mr.  Pettlt  by  Mr. 
Everest.  As  the  building  progressed,  in  Feb- 
ruary, 1911,  Mr.  Everest  procured  the  execu- 
tion of  a  deed  by  the  linwood  Place  Develop- 
ment Company  to  Mr.  Pettlt,  conveying  said 
parcel  of  land.  This  deed  was  delivered  to 
Mr.  Everest,  and  retained  In  his  possession 
until  March  6,  1911,  at  which  time  It  was 
delivered  to  Mr.  Pettlt.  At  the  same  time 
Mr.  Pettlt,  Joined  by  his  wife,  executed  to 
Mr.  E)verest  a  first  mortgage  upon  the  real 
estate  in  question  securing  a  note  for  $2,500, 
and  a  second  mortage  securing  seven  notes, 
each  for  the  sum  of  $500.  These  mortgages 
covered  the  $4,000  agreed  to  be  lent  by  Mr. 
Everest,  and  the  purchase  price  of  said  lot 
of  $2,000,  as  agreed  upon  in  the  written  con- 
tract herein  set  out.  It  seems  that  the  deed 
and  these  mortgages  were  idaced  of  record 
upon  the  same  day. 

Work  continued  upon  fhe  bonding  until 
some  time  in  the  month  of  June,  when  it 
seems  the  building  was  nearly,  although  not 
quite,  completed.  All  of  the  material  fur- 
nished and  labor  i)erformed  in  the  construc- 
tion of  said  building  not  having  been  paid 
for,  the  plaintiff  and  other  deftodants  duly 
filed  verified  statements  claiming  mechanics' 
llena  upon  said  real  estate  for  the  amounts 
respectlyely  doe  them.  There  seems  to  be  no 
controversy  as  to  the  furnishing  of  the  ma- 
terial, the  performing  of  the  work,  and  as 
to  the  amounts  respectively  due  the  parties 
to  this  UtigaUon. 

R.  M.  Campbell,  of  Oklahoma  (Xty,  for 
plalntUf  In  error.  Warren  K.  Snyder  and 
R.  H.  Towne,  both  of  Oklahoma  City,  for 
defendants  In  e^cor. 

BCMMONS,  C  (after  sUting  the  facts  as 
above),  [t-3]  Oonnsel  for  defendant  EJversBt 
makes  several  asslghtnents  of  error  in  his 
brief,  but  they .  all  seem,  to  be  embraced  in 
bia  contention  that  the  court  erred  in  decree- 
ing priority  to  the  mechanics'  lien  claim- 
ants over  the  mortgages  of  the  defendant 
Everest  It  is  contended  by  the  defendant 
Bveiest  that  at  the  time  of  the  commence- 
ment of  the  work,  out  of  which  the  medum* 
ics'  11^1.  claims  arbse,  lie  held  a  vendor's 
lien  upon  the  real  estate  In  controversy  to 
the  amount  of  $2,000,  the  unpaid  purchase 
price  thereof,  and  the  amount  of  money  ad- 
vanced bf  him  under  Us  tontract,  with  Mr. 
Fetttt^  and  that,  ttae'-inecUftnics'  lien  «Uilm- 


anta  being  charged  with  notice  of  flie  tact 
that  the  legal  title  to  this  land  was  in  the 
Linwood  Place  Develc^ment  Company,  and 
not  la  Mr.  Pettlt,  with  whom  they  contract- 
ed, they  were  also  chargeable  with  construc- 
tive notice  of  his  rights  and  interests  in  the 
premises,  which  they  could  have  ascertained 
by  inquiry.  He  therefore  contends  that  tbe 
mechanics'  lien  claimants  furnished  the  ma- 
terial and  performed  the  labor  in  the  erec- 
tion of  said  building  with  imputed  notice  of 
his  prior  claims  thereon.  He  further  con- 
tends that,  as  Mr.  Pettlt  had,  at  best,  only 
an  equitable  estate  in  the  land,  the  mechan- 
ics' liens  could  only  attach  to  such  interest 
as  he  had  therein,  afld  would  therefore  be 
Inferior  and  subsequent  to  the  lien  of  his 
mortgagees.  On  the  other  hand.  It  is  con- 
tended by  counsel  for  mechanics'  Hen  claim- 
ants that  they  can  only  be  charged  with  con- 
structive notice  of  the  tights  of  the  Linwood 
Place  Development  Company,  and  that  they 
had  no  actual  notice  of  any  lACtB  whicli 
would  put  them  on  Inquiry  as  to  the  rights 
of  the  defendant  Everest  Tbey  farther  con- 
tend that  because  the  contract  between  Mr. 
Everest  and  Mr.  Pettlt  obligated  Mr.  Pettlt 
to  construct  a  dwelling  house  as  therein 
specified  as  a  part  At  the  consideration  for 
the  conveyance  to  him  of  the  land  -in  contro- 
Tersy, any  claim  of  Mr.  Everest  for  unpaid 
paichase  money  and  advances  is  thereby 
postponed  until  the  jnertianlcs*.  lien  clainos 
are  satisfied. 

Both  sides  of  this  controversy  have  assist- 
ed the  court  with  very  able  briefs,  bristling 
with  authorities,  in  support  of  their  respec- 
tive contentions.  No  case,  however,  has  been 
cited  by  counsel  for  the  respective  parties 
in  which  the  same  state  of  facts  existed  as 
exists  in  the  instant  case.  In  this  case,  at 
the  time  the  written  contract  between  Mr. 
Eiverest  and  2Ir.  Pettlt  was  altered  Into,  Mr. 
Eiverest  had  no  estate  whatevw  in  the  real 
estate  in  controversy.  The  parol  agreement 
among  the  stockholdeis  gave  him  no  legal  or 
equitable  interest  in  the  lot  to  be  sheeted 
by  him;  so  that  at  the  time  the  contract  be- 
tween him  and  Mr.  Pettlt  waJs  made  he  had 
no  estate  to  transfer  to  Mr.  Pettlt  and  Mr. 
Pettlt  received  no  estate  by  such  contract  to 
which  a  vendor's  lien  could  attach. 

It  is  trae  that,  if  Mr.  Everest  had  taken 
possession  of  this  lot' and  erected  thereon  a 
buUdlng  in  accordance  with  his  i>arol  agree- 
ment with  the  directors  of  the  Development 
Company,  he  would  have  acqtdred  an  equi- 
table estate  in  said  lot  and  woold  have  been 
entitled  to  dematid  the  conveyance  of  the  le- 
gal title  by  the  Development  Company.  In 
our  view  of  the  case  tiie  contract  between 
Mr.  Pettlt  and  Mr.  Everest  simply  in  ef- 
fect delegated  to  Mr.  PetUt  the  obligation, 
which  Mr.  Everest  bad  Orally  tlndertaken,  to 
erect  a  dwelling  house  upon  said  lot  and  In 
order  for  either  Mr.  Everest  or  Mr.  Pettlt 
to  acquire  an  equitable  estate  in  said  lot  tt 
was-  necessary  that  the  bulldifig  be  erected. 
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So  that  It  la  Apparent'  that  naltber  Hr.  Pet- 
ttt  nor  ifr.  Bveraat  had  any  enforceable  In- 
terest In  said  real  estate  prior  t»  the  dettr^ 
ery  of  the  deed  thereto  on  Mardk  9, 1911.  At 
that  time  tbe  work  upon  the  bonding  bad 
been  In  progress  nearly  two  mcmths,  and 
most,  tt  not  all,  ef  the  mechanlcB'  Hens 
claimed  herein  had  attached.  So  that  when 
Everest,  on  the  date  of  flie  execntlon  of  the 
mortgages  to  him,  acquired  an  Interest  in 
said  real  estate,  he  took  It  sobject  to  the 
liens  then  attached;  for  Mr.  Pettlt  being 
In  possesion,  wltbont  objection  on  the  part 
of  the  holder  of  legal  title,  and  afterwards 
receiving  conveyance  of  the  legal  title,  the 
rights  of  tSie'Uen  claimants  became  vested 
as  soon  as  Ids  possession  was  merged  Into  the 
legal  title.  The  conveyance  was  a  recogni- 
tion that  Mr.  Pettlt  had  an  equitable  title 
nnder  which  the  Improvements  were  being 
made,  and  related  back  to  the  commencement 
of  the  work,  so  as  to  give  Mr.  Pettlt  an  In- 
terest and  estate  In  the  land  to  which  the 
mechanics'  liens  attached  from  the  time  of 
the  commencement  of  the  work.  Chicago 
Lumber  Go.  v.  Frete,  SI  Kan.  134,  32  Pac. 
908. 

In  the  view  we  take  of  the  peculiar  ibcts  of 
this  case,  we  do  not  deem  It  necessary  to  con- 
sider the  question,  ably  argued  In  the  briefs 
of  the  parties  to  this  controversy,  whether 
or  not  the  contract  which  obligated  Mr.  Pet- 
tlt as  a  part  of  the  consideration  of  the  con- 
veyance of  the  lot  to  blm  to  erect  a  dwelling 
house  thereon  postponed  the  lien  of  the  ven- 
dor to  the  mechanics'  liens  for  labor  and  ma- 
terial used  In  the  erection  of  such  dwelling. 
As  we  have  said  above,  we  do  not  consider 
that  Mr.  Everest  ever  had  a  vendor's  lien 
upon  this  real  estate;  so  that  the  cases  dted 
involving  that  question  are  not  pertinent  to 
the  Issue  here. 

In  the  case  of  Botsford  v.  New  Hkven, 
Iflddletown  &  Wllllmantlc  Ry.  Ca,  41  Conn. 
454,  the  Supreme  Court  of  Connecticut  had 
under  consideration  a  case  very  similar  to 
the  one  at  bar.  There  one  Blakeslee  had 
agreed  with  the  Railroad  Company  to  give  a 
tract  of  land  to  the  company  if  they  would 
locate  a  depot  upon  It  The  company  agreed 
to  tlie  terms,  erected  the  depot,  and  employed 
Botaford  to  build  the  dilmneys  and  piaster 
the  bufldlng.  Be  did  the  work,  and  filed  his 
lien.  The  Uep  was  given  priority  over  prior 
mortgages  executed  by  the  Railroad  Oora^ 
pany,  upon  the  theory  that  the  work  thus 
done  was  necessary  to  perfect  the  equllrable 
title  of  the  company  to  the  land,  being  In 
fact  a  part  of  the  purchase  price.  Until  It 
was  done  the  <iompany  had  no  claim  to  b&ife 
the  legal  title  conveyed  to  them,  and*  so, 
when  tt  came,  that  title  could  only  come 
charged  with  the  lien.  The  legal  title,  at 
the  time  the  Hen  was  sought  t6  be  foreclosed, 
still  lumBlned  In  Blakeslee;  but  be  mattie  no 
resistance  to  the  foreclosure  of  the  lleii.    In 


Uie  Instaat  case,  tiie ,  DaVelopment  ^Company 
has  no  Interest  in  tlie  controversy.  Tb^ 
gave  the  lot  free  of  tdiai^  for  the  putpose  of 
having  a  building  erected  thereon.  Mr.  Ever- 
est could  only  put  himself  in  a  position  to  be 
able  to  carry  out  hia.  contract  with  Mr.  Pet- 
tlt by  having  the  building  erected  on  said 
lot  TTntfl  this  was  done  he  had  no  shadow  of 
a  claiit  to  demand  a  conveyance  from  the  De- 
velopment Company.  We  therefore  conclude 
that  he  authorized  Hr.  Pettlt  to  act  for  him 
In  electing  this  building  and  thus  constituted 
Mr.  Pettlt  his  agent  Eberle  v.  Drennan,  40 
ML  6ft,  136  Pac.  182,  BI  L.  R.  A.  (N.  S.)  68. 

Having  reached  this  conclusion,  It  makes 
no  dUference  whether  or  not  the  various  lien 
claims  attached  before  or  after  the  execution 
of  the  mortgages  under  which  Mr.  Everest 
claims.  It  was  necessary,  in  order  that  he 
might  reap  the  benefit  of  his  arrangement 
with  the  Development  Company,  secure  a 
conveyance,  and  collect  the  purchase  price  of 
the  lot,  that  a  building  be  not  only  commenc- 
ed, but  that  It  be  completed ;  and  having 
contracted  to  transfer  his  obligation  to  build 
to  the  shoulders  of  Mr.  Pettlt,  he  took  his 
mortgages  for  the  price  of  the  lot  and  the 
money  lent  subject  to  the  liens  which  might 
attach  to  the  building  In  the  course  of  con- 
struction. 

The  Judgment  of  the  trial  court  should 
therefore  be  affirmed. 

PEBCTTRIAM.    Adopted  In  whole. 


CHIOAGO,  B.  L  ft  P.  RY.  CO.  v.  SHADID. 

(No.  7604,) 

(Supreme  Court  of  Oklahoma.    July  U,  1916. 

Rehearing  Denied  Sept  12,  1816.) 

(BvHabtu  hv  the  Couri.) 

1.  Oabkhsbs  9=3244  —  Casbiaob  or  Pabsen- 
OEBS— Rinjss  or  Oabbiks. 

One  who  is  on  a  freight  train  with  the  Imowl- 
edge  and  consent  of  the  a^nts  bavlDg  «barge  of 
it  cannot  be  said  to  be  there  wrongfully,  and 
the  company  owes  blm  a  dnty  althongta  he  is 
there  against  its  rales. 

[Ed.  Note.— For  other  cases,  "Me  Carriers, 
Cent  Dig.  H  lUQ,  1U6;    Dec.  Dig.  «s>244.} 

2.  Oabrdsbs  «=a320(2>-<3ABaiAeK  of  Passkn- 

^EB4— EVIDBN^B— JtTBT  QvKSUON. 

A  person  paying  less  than  full  fare,  who  hag 
ridden  in  a  freight  car' with  the  consent  of  the 
brakeman  and  condactor  in  charge  of  the  train, 
tipon  reaching  a  station  is  informed  by  tiie  brake- 
man  that  he  cannot  be  carried  further,  .but  must 
get  a  ticket,  and  is  directed  to' the  depot  for  that 
purpose,  and  in  fbllowing  such  direction  is  In- 
jured, held  that  whether  or  not  inch  perstm  is  a 
trespasser  ie  o  question  to  be  left  to  the  jury  un- 
dec  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  t  1118;  Dec.  Dig.  «=.320(2).] 

Conuulssloners'  Opinion,  Division  No.  4. 
Error  from  JJIstrict  Court,  C»nadlfin  Couuty.; 
John  W.  Hayson,  Judge. 

Action  by  Ed  Sbadid,  a  minor',  by  his  next 
friend,,  against  the  Chicago,  Rpck  Island  & 


^BsS'orotUer  casai  sm  samt  topic  and  Kl!V-NrkJF&ER  in  Ulkejr-Ilmnbared  Digests  andlnAaxM 
168  P.— 68 


Digitized  by 


Google 


914 


1»  PAOIFIO  R3B3PORTHB 


<OkL 


f  adflc  Railway '  Compaiiy,  a  corporation.  ■ 
Ttiere  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  J.  Bioberts,  O.  O.  Blake,  W.  H.  Moore, 
all  of  El  Reno,  and  K.  W.  Sbartel,  of  Okla- 
boma  City,  for  plaintiff  in  error.  Geo.  H. 
Giddings,  B.  X  GIddlngs,  and  J.  T.  Dortch, 
all  of  Oklahoma  City,  for  defendant  ii(  error. 

EJDWAEIDS,  O.  For  convenience,  the  par- 
ties will  be  referred  to  as  plaintiff  and  de- 
fendant, according  to  their  position  in  the 
lower  court  At  the  time  of  bringing  his 
suit,  the  plaintiff  was  a  minor  of  about  the 
age  of  19  years,  a  native  of  Syria,  having 
been  in  ttiis  country  about  4  years.  The  suit 
is  for  the  recovery  of  damages  for  personal 
injuries.  From  the  evidence  on  the  part  of 
the  plaintiff,  it  appears:  That  the  plaintiff 
was  seeking  employment,  and  for  that  pur- 
pose was  traveling  through  the  country  from 
Memphis  towards  the  harvest  fields  of  Okla- 
homa, and  while  in  a  restaurant  at  Hailey- 
ville  talked  with  a  brakeman  of  the  defend- 
ant company,  concerning  transportation 
from  that  point  to  Shawnee.  The  brakeman 
agreed  to  take  him  to  that  point  for  60  cents, 
and  later  came  'back  and  took  the  plaintiff 
to  a  freight  train  which  had  a  caboose  at- 
tached, in  which  were  people.  There  the 
conductor  of  the  train  asked  the  brakeman 
where  he  was  taking  plaintiff,  and  was  in- 
formed by  the  brakeman  that  he  was  going 
to  put  plaintiff  In  a  car,  whereupon  the  con- 
ductor told  the  brakeman  to  take  the  plain- 
tiff down  there  and  come  back  at  once.  That 
plaintiff  was  placed  in  a  freight  car  with 
about  ten  other  persons,  after  wtiich  the 
train  proceeded  upon  its  way.  At  Stuart,  a 
distance  of  about  34  miles,  the  freight  train 
upon  which  the  plaintiff  was  riding  was  side- 
tracked to  permit  a  passenger  train  to  pass, 
and  ^hlle  there  the  same  brakemam  told 
plaintiff  be  could  not  carry  him  any  farther, 
and  that  plaintiff  would  have  to  get  a  ticket. 
Plaintiff  thereupon  got  off,  and  the  brakeman 
told  him  to  walk  down  the  main  line  a  Uttle 
piece  and  then  go  down  to  the  depot.  That 
plaintiff  started  to  walk  down  the  main  line 
as  directed  by  the  brakeman,  walked  a  little 
piece  and  saw  a  light,  but  thought  it  was  the 
headlight  of  the  train  upon  which  he  bad 
been  riding,  and,  after  walking  a  short  dis- 
tance, and  while  from  1,200  to  l,tK)0  feet  from 
the  depot,  was  struck  by  the  passenger 
train  of  the  defendant,  coming  from  the  op- 
posite direction,  and  seriously  injured.  There 
was  no  crossing  or  usually  traveled  way  at 
the  point  where  the  plaintiff  was  injured,  and 
the  ri^t  of  way  on  each  side  was  fenced, 
and  just  west  of  that  point  some  40  or  50 
feet  was  a  curve 'in  the  track,  around  which 
the  imssenger  train  came  before  striking  the 
plaintiff.  That  the  plaintiff  heard  no  bell 
ringing  or  whistle  blo'wing  before  being 
struck  by  defendant's  passenger  train.  That 
he   acted  in  good  faith,   and  thought  Uie 


brakeman  had  a  right  to  cany  blffi.  There 
Is  a  sliarp  conflict  between  the  evidence  of 
plaintiff'  and  the  brakeman  of  the  freight 
train  and  tlie  engineer  of  the  passenger 
train  on  many  points,  and  also  a  sharp  con- 
flict between  the  evidence  of  the  plaintiff 
and  that  of  one  Sanders,  a  traveling  compan- 
ion of  the  plaintiff,  who,  according  to  Iiia 
own  testimony,  was  with  bilm  during  ail  the 
time  he  was  upon  the  train  of  defendant 
and  at  the  time  of  the  injury.  The  defend- 
ant contends  that  the  plaintiff  was  a  tres- 
passer at  the  time  of  his  injury,  and  that  as 
such  the  defendant  owed  to  him  only  tlie 
ordinary  care  and  diaty  not  to  willfully  and 
wantonly  injure  liim,  or  that,  if  he  be  classed 
as  a  licensee,  he  could  only  be  such  by  invi- 
tation and  the  defendant  would  owe  liim  the 
duty  only  of  ^sing  ordinary  care  for  his 
safety,  and  that  no  want  of  ordinary  care 
is  showQ.  cm  the  part  of  the  defendant  rail- 
way company.  That  the  doctrine  of  last 
clear  ctiance  Is  inapplicable.  The  theory  up- 
on wliich  the  plaintiff  proceeds  is  not  entirely 
clear,  but  tlie  contention  is  tliat  the  status 
of  the  plaintiff,  as  passenger,  trentassa:,  or 
licensee,  was  a  question  for  the  jury,  and 
was  stibmitted  under  proper  instructions, 
and  that  the  verdict,  being  supported  by  oat- 
fldent  evidence,  should  not  be  disturbed. 

[1 , 2]  The  determination  of  the  question 
whether  or  not  the  relation  of  passenger  and 
carrier  existed  between  the  plaintiff  and  de- 
fendant in  this  case  is  a  very  doee  and  diffi- 
cult one,  and  is,  to  some  extent,  at  least,  a 
question  of  fact  This  question  the  court 
submitted  to  the  jury  under  the  following 
instructions: 

"(10)  Tou  are  further  instructed  that  if  after 
a  fair  and  impardal  consideration  of  all  of  the 
testimony  in  tnis  case  you  believe  that  the  plain- 
tiff has  established,  by  a  preponderance  of  the 
testimony,  that  he  secured  his  passage  upon  the 
freight  train,  paying  the  brakeman  therefor  by 
and  with  the  consent  of  the  conductor,  and  that 
this  transaction  was  in  the  utmost  good  faith 
upon  his  part,  the  plaintiff  in  that  event  would 
not  be  a  trespasser  within  the  meaning  of  the 
iaw^ 

"(11)  But  upon  the  other  band,  if  after  a  fair 
and  impartial  consideration  of  all  of  the  testimo- 
ny in  this  case  you  find  that  the  plaintiff  was 
seeking  to  ride  on  the  defendant's  freight  train, 
or  was  riding  on  said  freight  train  'wiuont  pay- 
ing therefor,  or  that  be  paid  the  brakeman  for 
riding  on  said  freight  train  knowing  that  the  said 
freigEt  train  did  not  carry  passengers,  or  that  he 
knew  or  had  reason  to  believe  the  method  wliich 
be  was  employing  to  ride  said  train  was  not  the 
usual,  ordinary,  and  proper  mettK>d  of  securing 
passage,  or  was  not  permitted  by  the  defendant, 
then  and  in  that  event  tou  are  instructed  he 
would  be  a  trespasser  under  the  law." 

The  question  of  contribatqry  negligence 
was  also  submitted  to  the  jury  under  prop- 
er Instructions. 

The  Supreme  Court  of  the  Territory  of  Ok- 
lahoma, in  the  case  of  A.,  T,  &  S.  F.  B.  Ck>. 
▼.  Jolmson,  3  .OkL  41,  41  Pac.  641,  says: 

"The  JHr)r  have  found  as  facts  that  the  Eate 
paid  by  the  defendant  in  error  was  not  the  reg- 
ular passenger  fare  from  Purcell  to  Quthne 
$1.94,  but  ^,  and  that  this  dollar  was  paid  to 
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Harry  Hill,  a  brakeman  on  the  train,  who  had 
no  authority  to  collect  it  from  the  plaintiff.  If 
the  brakeman  had  no  anthority  to  collect  the 
fare  from  the  plaintiff  he  bad  no  authority  to 
bind  the  company  or  make  any  contract  on  Its 
behalf.  There  are  certain  facts  in  railroad  pas- 
senger and  freight  traffic  of  which  the  public  is 
required  to  take  notice.  One  is  that  a  passen- 
ger train  ig  for  the  purpose  of  carrying  passen- 
gers; another  is  that  a  freight  train  is  for  the 
purpose  of  carrying  freight.  One  proposing  to 
be  carried  as  a  passenger  upon  a  freight  train 
must  advise  himself  upon  wbat  terms  tbe  com- 
pany will  contract  to  carry  him  as  a  passenger, 
and  with  whom  he  may  make  the  contract.  The 
courts  will  require  tnat  the  traveling  public 
shall  take  notice  that  freight  cars  are  not  intend- 
ed for  the  carriage  of  passengers;  that  when 
passengers  are  accepted  upon  freight  trains,  the 
caboose  attached  to  the  train  is  the  car  in  which 
passengers  must  place  themselves  unless  other- 
wise directed  by  a  person  having  charge  of  tbe 
train;  that  the  railroad  company  places  a  con- 
ductor in  charge  of  each  train,  who  has  charge 
of  its  management  in  all  respects,  and  with 
whom  persons  proposing  to  be  carried  as  passen- 
gers must  contract^  and  under  whose  direction 
they  must  act,  subject  to  the  rules  of  the  com- 
pany; that  in  order  to  the  manipulation  of  tbe 
mechanical  movement  of  the  tram,  it  is  neces- 
sary that  the  railroad  company  should  employ 
an  engineer,  whose  duty  it  u  to  manage  the  en- 
gine, a  fireman,  whose  duty  it  is  to  attend  to  the 
fires,  and  a  brakeman  whose  employment  and 
duty  it  is  to  attend  to  the  brakes  upon  the  train. 
A  person  proposing  to  become  a  passenger  must 
deal  with  tbe  conductor  who  has  charge  of  the 
train,  and  not  with  tbe  subordinate  employes  of 
the  train.  It  is  not  within  the  scope  or  author- 
ity of  the  engineer,  fireman,  or  brakeman  to 
collect  fare  or  Bind  tne  company,  and  tbe  defend- 
ant in  error  bad  no  right  to  aappose  that  tbe 
brakeman,  Harry  BUll,  could  bind  the  company 
by  tbe  agreement  by  which  the  defendant  in  er- 
ror undertook  to  make  the  payment  which  he 
did.  Upon  his  having  undertaken  to  procure 
transportation  upon  the  freight  train  of  tbe 
plaintiff  in  error,  as  a  passenger,  it  was  the  duty 
of  tbe  defendant  in  error  to  have  informed  him- 
self of  tbe  rules  and  regulations  of  freight  trains, 
intended  primarily  for  the  carriage  of  freigbt, 
and  to  have  informed  himgelf,  by  applying  to  the 
conductor  who  had  charge  of  the  train,  and  so 
ascertain  upon  what  conditions  be  would  i>e  ac- 
cepted and  permitted  to  ride  upon  the  train  as  a 
passenger.  He  failed  to  do  this,  and  failed  to 
become  a  passenger  entitled  to  that  high  degree 
of  care  which  railroad  companies  are  held  to  owe 
to  those  who  are  accepted  as,  and  whom  it  agrees 
to  carry  as,  passengers." 

Again,  in  the  case  of  St  L.  &  S.  F.  R.  Ca 
T.  Nichols,  39  Okl.  622, 136  Pac.  159,  Mr.  Com- 
missioner Brewer  states  the  law,  as  follows: 

"After  securing  tbe  shipping  contract  referred 
to,  the  plaintiff  loaded'  his  horse  into  a  car  and 
put  his  feed  and  water  bucket  therein  so  as  to 
give  the  horse  care  and  attention.  He  then 
presented  himself  in  the  caboose  for  passage  on 
the  same  train,  and  exhibited  his  contract  to  the 
conductor  in  charge  of  the  train.  He  had  no 
notice  from  the  company,  its  station  agent  or  the 
conductor,  that  the  train  did  not  carry  passen- 
gers, nor  that  he  was  not  entitled  to  be  carried 
thereon  free.  He  was  not  asked  for  fare,  but 
bis  presence  and  tight  to  passage  were  acquiesced 
in.  No  objection  was  raised,  and  the  conductor 
in  charge  of  defendant's  train  very  likely  sup- 
poaed,  as  plaintiff  did,  tbat  he  hod  a  right  to  go 
on  the  train.  But  it  is  vehemently  urged  that 
the  train  did  not  carry  passengers,  and  that  the 
rules  of  the  company  did  not  allow  persons  to 
ride  on  it,  and  that  the  conductor  had  no  au- 
thority to  permit  it,  and  bis  acquiescence 
amounted  to  nothing.    Thia  argument  is  based 


on  the  tact  that  the  freight  charged  was  for  the 
weight  of  tbe  horse  at  so  much  per  hundred- 
weight. It  is  admitted  that,  if  tbe  charge  bad 
been  at  a  carload  rate,  plaintiff  would  have  been 
entitled  to  free  transportation  and  to  passage  on 
tbat  train.  It  is  probably  true  that  under  the 
rules  of  the  company  the  plaintiff  was  not  enti- 
tled to  free  passage,  but  it  is  not  shown  that  be 
knew,  or  that  a  word  was  said  to  him  by  any 
one,  about  such  rules  or  regulations.  And  tbe 
excerpts  from  the  shipping  contract,  and  much 
else  that  has  been  said  on  this  point,  is  not  for 
tbe  purpose  of  showing  that  be  was  entitled  to 

I  free  passage,  or  in  fact  to  passage  at  all,  but  to 
show  that  from  the  contract  and  the  conduct  of 
the  company's  agents  he  bad  a  reasonable  and 

I  well-grounded  right  to  believe  that  he  was  enti- 
tled to  passage  on  that  particular  train;  that  he 
acted  in  good  faith;   and  tbat  under  tbe  circum- 

I  stances,  u  he  did  not  in  fact  have  such  right  it 
was  the  duty  of  the  company  to  so  inform  him, 

I  which  was  not  done.  We  think  tbat,  assuming 
tbat  the  contract  did  not  entitle  plaintiS  to  free 
passage,  this  train  did  not  ordinarily  carry  pas- 
sengers, and  tbat  the  conductor  was  without  au- 
thority to  agree  to  his  passage,  yet  that  under 
tbe  circumstances  the  plaintiff  had  the  right  to, 
and  it  was  perfectly  reasonable  for  him  to  sup- 
pose that  the  conductor  was  acting  within  his 
powers  and  within  the  general  scope  of  bis  em- 
ployment. In  other  words,  that  it  was  within 
the  apparent  authority  of  the  conductor  of  the 
train  to  allow  plaintiff  to  ride  thereon,  and  there- 
by to  create  the  relation  of  passenger  and  car- 
rier between  bim  and  the  company.  This  case 
rests  on  tbe  apparent  or  Implied  authority  of  de- 
fendant's agent  in  accepting  him  aa  a  passenger 
and  tbe  good  faith  °of  tbe  plaintiB  in  neooming 
such.  Of  course  an  intmmr  or  trespasser,  or 
one  who  surreptitiously,  frandolently,  or  deceit-, 
fully  gains  bis  presence  on  a  train,  cannot  there- 
by become  a  passenger.  Nor  can  he  become 
such  through  collusion  or  illegal  contrivance 
with  tb»  train  crew,  but  none  of  these  things  are 
eyen  claimed  here." 

In  the  Nldiols  Case,  just  quoted,  the  ques- 
tion as  to  whether  or  not  plaintiff  was  a  pao- 
aenger  was  one  to  be  submitted  to  the  Jury 
was  not  mentioned,  Irat  the  oonrts  of  other 
states  hare  held  that  sach  question  should  be 
left  to  the  Jury.  In  tbe  case  of  Bugge  v. 
SeatUe  Electric  Oa,  M  Wash.  488,  103  Pac. 
824,  It  Is  held: 

"Whether  a  passenger  on  a  street  car,  which 
reached  a  trestle  that  it  could  not  cross  by  rea- 
son of  a  washout  was  a  trespasser  in  walking 
across  the  trestle,  depending  on  whether  she  was 
invited  there  by  the  conductor,  or  told  to  wait 
for  a  car,  and  not  go  on  the  trestle,  as  to  which 
the  evidence  was  conflicting,  was  a  question  for 
the  jury" 

— ^the  court  further  saying: 

"Tbe  court  was  requested  to  instruct  the  Jury 
tbat  the  respondent  was  a  trespasser  upon  tbe 
trestle  and  tbat  appellant  owed  the  duty  of  rea- 
sonable care  only  to  avoid  injuring  her  after  she 
was  discovered.  Whether  she  was  a  trespasser 
or  not  depended  upon  the  fact  whether  she  was 
invited  there  by  the  conductor,  as  she  testified, 
or  wjietber  she  was  notified  to  await  a  car  ana 
not  go  upon  tbe  trestle.  This  question  was 
therefore  for  the  jury,  and  they  were  properly  in- 
structed upon  it" 

In  the  case  of  Chicago  Terminal  Trans. 
Co.  T.  KotOHki.  199  lU.  383,  6&  N.  a  860,  the 
court  says: 

"The  appellant  asked  tbe  court  to  instruct  the 
jury  that  'the  plaintiff,  while  upon  the  trestle, 
bridge,  or  viaduct  of  the  defendant  was  a  tresr 
passer  thereon,'  which  it  refused  and  it  is  in- 
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sisted  that  snch  refusal  was  error.  We  do  not 
think  BO.  Whether  he  was  a  trespasser  or  not 
was  a  question  of  fact  for  the  jury  under  proper 
instructions  and  the  court,  at  the  instance  of  the 
defendant,  told  the  jury  'that  a  trespasser  is  one 
who  goes  dpon  the  property  of  another  without 
the  consent  of  the  owner  thereof,'  and,  further, 
that  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  went  upon  the  trestle  bridge,  or  via- 
duct of  the  defendant  vdthout  the  consent  of  the 
defendant,  then  the  plaintiff  was  a  trespasser 
thereon' ;  'that  if  the  defendant  was  the  owner 
of  a  trestle,  bridge,  or  viaduct,  and  if  the  plain- 
tiff went  upon  such  trestle,  bridge,  or  viaduct 
without  the  consent  of  the  defendant,  then  the 
plaintiff  was  a  trespasser  thereon';  and  that,  'as 
a  matter  of  law,  conductors  and  brakemen  in 
charge  of  a  train  of  a  railroad  company  are  not 
presumed  to  have  authority  to  license  or  permit 
any  person  to  go  upon  the  private  property  of 
the  railroad  company  outside  of  its  station  or 
station  ground ;  and,  if  the  jury  believe  from  the 
evidence  that  any  conductor  or  brakeman  in  the 
employ  of  the  defendant  told  the  plaintiff  that 
he  might  tise  the  Hght'of  way,  bridge,  viaduct, 
or  trestle  of  the  defendant  for  his  convenience 
in  reaching  a  plea.sure  resort  more  than  one  mile 
distant  from  the  railroad  station,  such  statement 
of  the  conductor  or  brakenian  gave  no  authority 
to  the  plaintiff  to  go  thereon,  unless  it  be  shown 
that  such  conductor  or  brakeman  had  authority 
to  give  such  permission.'  What  more  could  It 
ask  on  the  question  of'  the  plaintiff  being  a  tres- 
passer, and  what  more  could  the  court  have  fair- 
ly told  the  jury  on  that  subject?" . 

IQ  the  case  of  Alabama  0.  S.  By.  Go.  t. 
Coggina,  88  Fed.  455,  32  0.  G.  A.  1,  by  the 
Circuit  Court' ':ot  Ajtpeals,  before  Taft  Etnd 
Lurton,  Circuit  Judges,  the  opinion  by  Taft, 
It  is  held: 

"Plaintiff,  an  employt  of  a  telegrai>h  company, 
whose  line  extended  along  the  railroad,  was 
traveling  in  the  caboose  of  a  freight  train  to  a 
point  where  repairs  were  to  be  made.  Near  an 
intermediate  station  the  train  stopped  at  the 
usual  place  for  the  alighting  of  passengers,  which 
was  some  1,600  feet  from  ,the  station  proper. 
Plaintiff  alighted,  and,  according  to  the  testimo- 
ny in  his  behalf,  started  to  walk  to  the  station, 
to  see  if  there  was  any  telegram  for  him  from 
his  employer,  going  by  the  .only  practicable  way, 
which  lay  between  the  train  track  and  a  aide 
track.  'The  evidence  for  defendant  was  that 
plaintiff  had  no  business  at  the  station,  and  was 
merely  loitering  between  the  tracks.  He  was 
struck  while  on  a  cut-off  track  by  a  car  which 
the  trainmen  were  switching  to  the  side  track. 
Heid,  that  the  question  whether,  at  tiie  time,  he 
was  entitled  to  the  degree  of  care  due  a  passen- 
ger, or  merely  to  that  due  a  stranger  on  the 
tracks,  was  properly  left  to  the  jury,  under  prop- 
er Instructions. 

In  other  cases,  nothing  Is  said  about  sub- 
mitting the  question'  as  to  the  status  of  the 
Injured  person  to  the  Jury,  but  It  Is  held 
that  where  he  acts  tn  good  faith  In  taking 
passage  and  with  the  knowledge  and  consent 
of  the  conductor,  although  without  right  on 
the  part  of  the  conductor  to  glre  such  *con- 
sent,  he  Is  not  the  trespasser. 

In  the  case  of  St.  Joseph  &  W.  R.  Co.  v. 
Wheeler,  35  Kan.  1S5, 10  Pac.  461,  the  author- 
MoB  are  reviewed  at  some  length  and  under 
the  facts  of  that  case,  the  court  said: 

"It  is  contended  that  Frank  Wheeler  was  an 
intruder  upon  the  train,  for  whose  injujiy  no  lia- 
bility could  arise  against  the  company  for  two 
rcasms :   First,  that  the  conductor  had  instmo* 


tions  not  to  carry  passengers  on  the  construction 
train;  and,  secono,  that  from  the  natnre  of  the 
business  which  was  being  done  with  the  train, 
and  also  its  equipment,  it  was  apparent  that  the 
company  did  not  permit  passengers  to  be  carried 
thereon.  Neither  of  these  circumstances  will  de- 
feat a  recovery  in  this  case.  It  is  true,  the  con- 
ductor had  been  instructed  not  to  allow  persons 
to  ride  upon  his  train  as  passengers,  but  Frank 
Wheeler  had  no  knowledge  of  such  instruction. 
He  had  asked  and  obtained  permission  to  ride 
upon  the  train.  It  was  within  the  range  of  the 
employment  of  the  conductor  to  grant  such  per- 
mission. He  had  entire  charge  of  the  train,  and 
was  the  general  agent  of  ttie  company  in  the 
operation  of  the  train.  As  he  was  the  repre- 
sentative of  the  company,  his  act,  and  the  per- 
mission given  by  him,  may  properly  be  regarded 
as  the  act  of  the  company.  If  Wheeler  had  fur- 
tively entered  upon  the  train,  or  had  ridden,  aft- 
er being  informed  that  the  rules  of  the  company 
forbade  it,  or  had  obtained  permission  only  from 
the  engineer,  brakeman,  or  some  other  suiiordi- 
natc  employ^,  the  argument  made  by  counsel 
might  apply." 

In  the  case  of  Simmons  v.  Oregon  R.  CSo., 
41  Or.  151.  69  Paa  440,  1022,  It  Is  held: 

"A  passenger  is  sometimes  defined  to  be  a  per- 
son whom  a  railway  company,  in  the  perform- 
ance of  its  duty  as  a  common  carrier,  has  con- 
tracted to  carrv  from  one  place  to  another,  for  a 
valuable  consiaeratlon,  and  whom  the  cotaipany, 
in  the  performance  of  the  contract,  has  recoived 
at  its  station,  or  in  its  car,  or  under  its  care. 
Patt.  Ry.  Ace.  Law  par.  210.  But  the  payment 
of  fare  or  of  a  consideration  for  the  carriage  is 
not  necessary  to  create  that  relationship,  so 
far  as  it  is  involved  in  an  action  for  a  personal 
injury  received  while  on  the  train.  Where  a 
person  goes  aboard  a  railway  train  in  good  faith 
tor  the  purpose  of  being  carried  from  one  place 
to  another,  and  is  permitted  by  the  conductor  to 
ride,  the  company  is  liable,  in  the  absence  of  a 
special  contract,  for  an  Injury  arising  from  the 
carrier's  neglig:ence,  if  the  conductor  was  ex- 
pressly or  impliedly  authorized  to  bind  the  com- 
pany by  such  permission,  even  though  such  per- 
son was  traTeltng  gratuitously,  and  the  condoc- 
tor  had  violated  his  instructions  by  allowing  him 
to  remain  on  the  train.  2  Shear,  &  R.  Neg.  (4th 
Ed.)  par.  491 ;  Beach,  Oont  Neg.  (3d  Edj^par. 
166;  2  Wood,  R.  R.  (MinorV  Ed.)  1207;  Wash- 
bum  V.  Railroad  Co.  [8  Head,  688]  75  Am.  Dec. 
784 ;  Wilton  v.  Railroad  Co.,  107  Mass.  108,  9 
Am.  Rep.  11;  Edgerton  t.  Railroad  Co.,  39  N. 
Y.  227;  Brennan  v.  Railroad  Co.,  45  Conn.  284, 
29  Am.  Rep.  679;  Railroad  Co.  v.  Scott's  Adm'r 
[108  Ky.  392],  56  S.  W.  674,  80  L.  R  A.  381; 
Waterbury  v.  Railroad  (3o.  (0.  C.)  17  Fed.  675, 
note.  The  fact,  therefore,  that  the  plaintiff  was 
being  carried  gratuitously  is  immaterial,  if  the 
company  accepted  him  as  a  passenger,  and  ex- 
pressly or  impliedly  agreed  to  transport  him  as 
such.'^ 

In  the  case  of  Whitehead  ▼.  St  Ii.,  L  M. 
ft  S.  Ry.  Co.,  99  Mo.  263,  U  S.  W.  751,  6  L.  R. 
A.  409.  it  Is  held: 

"Now,  in  this  case  the  conductor  had  entire 
charge  of  the  train.  In  its  management  he  acted 
for  and  represented  the  defendant.  It  was  a 
part  of  his  duties  to  see  that  persons  did  not  ride 
upon  it,  either  with  or  without  the  payment  of 
fare.  How,  thereforCj  can  it  be  said  his  act  in 
allowing  the  boy  to  ride  upon  the  train  was  be- 
yond or  outside  the  scope  of  his  employment? 
It  was  an  act  directly  within  the  line  ol  his  duty. 
He  made  breach  of  his  duty  towards  his  master, 
hut  that  is  a  matter  of  no  consequence  here.  To 
all  outward  appearance,  as  well  as  in  point  of 
fact,  he  was  master  of  the  train.  The  defendant, 
therefore,  cannot  escape  liability  In  this  case  on 
the  grotmd  that  the  conductor 'had  no  anthority 
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to  permit  the  bo;  to  ride  on  the  train.  It  also 
foUowB  from  what  has  been  eaid,  as  well  as  from 
the  authorities  cited,  that  the  defendant  did  owe 
a  dntjr  to  the  boy,  It  owed  a  duty  to  him  eTen 
on  the  theory  that  he  was  not  in  the  full  sense  of 
the  term  a  passenger.  The  instruction  given 
goes  no  further  Umn  to  require  of  defendant  ordi- 
nary  care,  and  of  this  defendant  ought  npt  to 
complain.  The  authorities  cited  go-  far  to  show 
that  the  case  might  have  been  submitted  to  the 
jury  on  the  theory  that  the  boy  was  entitled  to 
aU  the  care  of  a  passenger ;  but,  «s  instructions 
were  not  given  on  that  theory,  !It«  seed  say  no 
more  upon  this  qnestion," 

In  the  instknt  case  the  court  by  bis  Instruc- 
tlona  reQiiired  that  in  seeking  passage,  plftin- 
tlff  acted  In  th©  ntmost'sood  faith,  and  that, 
having  the  consent  6f  the  condtlctor  as  a  con- 
dition precedent  to;  bis  rlgbt  to  recover,  and 
the  Jury  were  further  told  that  if  plaintiff 
was  upon  the  train  without  paying  fare,  or 
that  he  bad'  paid  the  brakeman,  knowing  or 
having  reason  to  believe  that  the  method  em- 
ployed was  not  flsuBl,  ordinary,'  and  proper, 
or  was  not  permitted  by  defendant,  then 
plaintiff  would  be  a  trespasser  under  the  law, 
and  tbat  if  plaintiff  was  a  trespasser,  he 
could  not  recoTer  unless  seen  In  a  place  of 
danger  by  defendant's  engineer  before  be  was 
struck  without  such  engineer  doing  all  in  his 
power  to  avoid  striking  him.  To  our  mind, 
the  Instructions  fairly  submit  the  Issue  to 
the  Jury,  and  we  most  presume  that  the  Jury 
made  their  flndlogs  aad  letturaed  their  ver- 
dict honestly. 

Under  tbe  factd  in  tbla  ease,  th&  plaintiff, 
witb  otbers  la  the  freight  ear  with  him,  were 
informed  by  the  brakeman  that  he  could  not 
carry  hint  any  farther,  and  that  he  would 
bave  to  get  off  and  get  a  ticket,  and  was  by 
tbe  brakeman  directed  to  go  down  the  track 
to  tbe  d^iot.  This  was  la  the  nighttime, 
about  tbe  bonr  of  4:20  a.  m.,  and  about  1,400 
feet  from  defendant's  depot. '  The  plaintiff 
was  not  warned  of  any  danger  in  going  down. 
tbe  track  toward  the  depot,  or  that  any  train 
was  about  to  pass  and  tbe  plaintiff,  in  fol- 
lowing tbe  InstructioBs  of  the  brakeman,  sus- 
tained the  injuries  oomplalaed  of.  Upon  a 
oonslderation  of  all  the  authorities  and  the 
peculiar  facts  and  drcumstances  developed  in 
tUa  case,  and  taking  into  consideration  tbe 
age  of  the  plaintiff  and  tbe  fact  that  he  had 
beat  in  America  but  a  comparatively  short 
time,  we  believe  that  the  expulsion  of  the 
plaintiff  from  tbe  train  of  the  defendant,  in 
tbe  nighttime,  in  strange  surroundings,  and 
in  a  place  of  danger,  witb  dlcacUons  from 
one  in  apparmt  authority  to  pursue  a  certain 
coarse  to  its  depot,  without  any  warning 
tbat  a  train  was  about  to  pass,  was  such 
negligence  on  the  part  of  tbe  employ^  of  tbe 
defendant  railway  company  as  will  make  It 
liable  regardless  of  wbetber  or  not  be  was, 
in  tbe  full  sense  of  tbe  term,  a  "passenger." 

Tbe  Judgment  wttl  be  affirmed. 

PHK  CURIAM.'  Adopted  in  whole. 


SBVBRNS  V.  ENGLISH, 

SAHE  V.  BROS  et  al.    (No.  e43&> 

<Sttprem«  Court  of  Oklahoma.     July  26,  1910. 

Rehearing  Denied  Sept.  12, 1018.) 

(Byttabua  by  th»  Court.) 

1.  tJONTRACTS    «=»170(1)— CONSTBTJCTIOW. 

'Where  S.,  H.  and  B.  enter  into  a  contract 
for  tbe  payment  to  B.  of  the  ''proceeds"  of-  an 
earlier  contract  between  S.  and  H.  aloue,  and 
the  term  "proceeds"  is  not  defined  in  the  con- 
tract of  8.,  H.  and  B.,  it  is  proper  to  turn  to 
the  contract  between  8.  and  H.  with  knowledge 
of  the  terms  of  which  all  parties  contracted,  to 
ascertain  the  true  definition  of  the  "proceeds' 
agreed  to  be  paid  to  B. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  753 ;   Dec  Dig.  <8=»170(1),) 

2.  APFKikl.  AKO  Bbbob  <Ss>1090(3)  —  Lxw  of 
Casi, 

'Where,  upMi  a  former  appeal,  .the  right  of 
a  receiver  under  the  pleadings  aS'  filed  to  the 
possession  of  certain  property  is  sustained,  up- 
on a  final  hearing,  under  the  same  pleadings, 
:8uoh  decision  is  the  law  of  tbe  case,  and,  if  the 
proof  reasonably  tends  to  support  th«  allega- 
tions of  the  petition,  a  judgment  of  tb^  trial 
court  adjudging  possession  of  such  property  to 
tjie  receiver  will  not  be  dlstnrbed,  since  it  is  not 
subject  to  attack  upon  questieins  of  law  involved 
in  the  former  appeal. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  4372;  Dec.  Dig.  «=>1099^.] 

3.  JUDOinENT    ®=>251(1)— CONFOBMITT    TO    IS- 

8OT»— Ancillabt  Sttits. 
That  part  of  a  judgment  in  an  andBary  MUt 
brought  by  a  receiver  solely  to  obtain  possession 
of  certain  property,  which  appoints  the  receiver 
permanent  custodian  of  the  property,  is  beyond 
Ae  issue  and  will  be  set  asioe,  the  extent  of  the 
power  of  the  receiver  being  properly  justiciable 
in  the  main  action  in  which  he  was  appointed. 

[i<!d.  Note.—For  other  cases,  see  Judgment, 
Cent.  Dig.  t  437;  Dec.  Dig.  «=>251(1).] 

.  Commissioners'  Opinion,  Division'  No.  2. 
Appeal  from  District  Court,  Comanche  Ooun- 
ty;   James  R.  Tolbert,  Judge. 

Action  by  Armellne  F.  Broe,  administra- 
trix, and  Arnold  F,  Broe,  administrator,  of 
the  estate  of  George  W".  Broe,  deceased, 
against  J,  O.  Sevems,  consolidated  with  an 
action  by  F.  M,  English,  receiver.  From  a 
Judgment  for  plaintiffs,  defendant  ajrpeals. 
Sustained  in  part  and  In  part  reversed. 

See,  also,  19  Okl.  687,  101  Pac.  760. 

"W.  C.  Stevens,  of  Lawton,  and  H.  B. 
Uopps,  of  Oklahoma  City,  for  plaintiff  In  er- 
ror, B.  M,  Parmenter,  of  Lawton,  for  de- 
fendants in  error. 

BURFOUD,  C.  The  cases  before  us  for 
consideration  are  the  result  of  a  long-contin- 
ued and  varied  litigation.  It  appears  tbat 
J.  O,  Severns,  tbe  plaintiff  in  error,  bid  for 
and  received  frcHU  the  Secretary  of  the  In- 
terior a  certain  contract  for  tbe  installing  of 
a  sewer  system  In  the  city  of  Lawton.  The 
digging  of  tbe  ditches  therefor  was  sublet 
by  Severns  to  one  John  R.  Hale,  under  a  writ- 
ten contract  between  Hale  as  first  party  and 
Sevems  as  second  party,  which  was  dated 
August   29,    1904.     This   contract  provided 
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that  Hale  was  to  dig  and  backfill  the  neces- 
sary ditches,  amounting  to  42,005  feet,  for  a 
flat  price  of  26  cents  per  lineal  foot,  to  be 
paid  80  per  cent  as  the  woric  was  complet- 
ed  weekly  by  Hale,  and  the  remaining  20 
per  cent,  when  the  whole  work  was  accepted 
and  approved.  The  contract  further  pro- 
vided: 

"It  is  also  hereby  mutuall?  agreed  that  if  the 
said  party  of  tbe  first  part  Baall  delay  said  work 
unnecessarily  and  without  the  cause  or  excuse 
as  herein  defiued,  for  five  days,  the  said  second 
party  is  and  shall  be  at  hberty  to  take  charge 
of  and  complete,  or  engage  others  to  take  charge 
of  and  complete,  said  work,  and  in  such  case 
the  said  party  oi  the  first  part  obligates  himself 
to  pay  the  said  party  of  tbe  second  part,  on  de- 
mand, all  costs  of  doing  and  completing  said 
work,  which  shall  be  in  excess  of  the  price  at 
which'  it  is  hereby  agreed  that  said  first  party 
shall  do  and  perform  and  complete  said  work; 
and  said  first  i>arty  further  agrees  to  pay  the 
said  party  of  the  second  part,  on  demand,  all 
costs  and  damages  which  shall  be  incurred  and 
su^tained  by  said  second  party  on  account  of  his 
doing  and  completing  the  work  so  as  aforesaid 
not  done  and  completed  by  the  said  party  of  the 
first  part" 

Before  tbe  commencement  of  tbe  work  it 
appears  that  both  Sevems  and  Hale  were 
desirous  that  Hale  should  obtain  an  excavat- 
ing machine  Icnown  as  a  "Buckeye  IMtctaer" 
for  use  in  the  work.  Hale,  however,  not  be- 
ing of  sufficient  financial  responsibility  to 
purchase  the  machine,  wlilcfa  cost  ^,000  and 
freight,  procured  Geo.  W.  Broe,  a  merchant 
of  Lawton,  to  guarantee  bis  noties  for  the 
purchase  price.  Before  this  was  done,  how- 
ever, a  certain  written  contract  was  entered 
into.  Sevems  denied  signing  this  contract, 
as  hereinafter  set  out,  but  the  finding  of  the 
trial  court  was  against  him  on  this  point, 
and,  there  being  evidence  reasonably  tending 
to  support  the  finding,  we  are  bound  by  It. 

The  material  parts  of  the  contract  are  as 
follows: 

"Lawton,  Okla.,  September  24,  1804. 
"Articles  of  Agreement. 

"This  article  of  agreement  made  and  entered 
into  this  24  day  of  September,  1904,  by  and  be- 
tween George  W.  Broe,  party  of  the  first  part, 
and  John  R.  Hale  and  J.  O.  Sevems,  party  of 
the  second  part,  witnesseth: 

"That  whereas,  the  said  John  R.  Hale  has  se- 
cured a  contract  from  J.  O.  Sevems  to  excavate 
42,006  feet,  more  or  less,  and  back  fill  in  the 
same  of  all  sewers,  ditches  and  trenches  of  the 
sanitary  sewer  system  to  be  erected  in  the  city 
of  Lawton,  by  the  said  J.  O.  Sevems,  in  accord- 
ance with  the  plans  and  specifications  of  the 
United  States  geological  surrey,  said  excavating 
and  filling  in  to  be  performed  by  said  John  R. 
Hale  in  accordance  with  a  certain  agreement  en- 
tered into  by  and  between  the  said  John  R.  Hale 
and  J.  O.  Severns  on  tbe  29th  day  of  August, 
1904;  and  whereas,  the  said  John  R.  Hale  Is  de- 
sirous of  purchasing  one  Buckeye  Ditcher  of 
the  value  of  five  thousand  (6,000)  dollars:  Now, 
therefore,  Geo.  W.  Broe,  party  of  the  first 
part,  for  and  in  consideration  of  one-half  inter- 
est in  and  to  the  said  ditcher,  hereby  agrees  to 
guarantee  the  payment  of  said  ditcher  in  the 
sum  of  five  thousand  (5,000)  dollars  to  the  com- 
pany or  person  from  whom  said  ditcher  is  pur- 
chased by  the  said  John  R.  Hale.  It  is  hereby 
agreed  that  in  consideration  of  the  said  Geo. 
W.  Broe  guaranteeing  the  payment  of  said  ditch- 


er as  aforesaid,  diat  the  said  John  B.  Hale,  par- 
ty of  the  second  part,  agrees  to  turn  over  ail 
proceeds  of  the  said  Lawton  sewer  contract 
above  referred  to  until  said  mactiine  is  paid  for 
in  the  sum  above  set  forth;  and  tliat  it  is  hereby 
agreed  that  all  the  proceeds  of  said  contract  is 
to  be  retained  by  the  said  Geo.  W.  Broe  until 
said  machine  is'  paid  for.  The  said  Oea  W. 
Broe  agrees  to  pay  to  the  said  John  R.  Hale  one- 
half  of  the  net  proceeds  derived  from  said  con- 
tract above  mentioned,  and  the  said  Geo.  W. 
Broe  is  to  retain  the  other  one-half  of  tbe  net 
proceeds  as  part  of  tbe  oonaideradoB  for  the 
services  hereto  mentioned.  And  the  said  J.  O- 
Severns  agrees  to  give  and  deliver  over  unto  the 
party  of  the  first  part,  all  of  the  proceeds  had. 
derived,  and  acquired  under  the  contract  enter- 
ed into  on  the  29th  day  of  August,  1904,  by  and 
between  said  John  R.  Hale  and  the  said  J.  O- 
Severns. 

"Tbe  said  J.  O.  Sevems  is  hereby  directed  and 
authorized  by  the  said  John  R.  Hale  to  deliver 
to  the  said  Geo.  W.  Broe  all  the  proceeds  derived 
and  growing  out  of  said  contract  entered  into 
by  the  said  John  R.  Hale  and  J.  O.  Sevems  on 
the  29th  day  of  August,  1804.  And  the  said  J. 
O.  Sevems  hereby  agrees  to  deliver  to  said  Broe 
tbe  proceeds  of  said  contract  as  above  set  forth : 
and  it  is  hereby  further  agreed  that  tbe  said 
Geo.  W.  Broe  is  fb  remain  and  have  an  undivid- 
ed one-half  interest  in  and  to  said  madiine  aft- 
er the  same  is  paid  for  as  aforesaid.    •    •    • 

"In  witness  whereof  the  parties  hereunto  have 
set  their  hands  and  seals  the  day  and  year  above 
set  forth.  O.  W.  Broe. 

"J.  a  Hale. 
"J.  O.  Sevems." 

After  tbe  execntlon  of  this  contract  tbe 
ditcher  was  purtihased,  Broe  guaranteeing 
the  payment  of  Hale's  note  tiierefor.  Tbe 
ditcher  was  placed  upon  tbe  work,  and  the 
proceeds  of  tbe  contract,  amounting  to  $613.- 
60,  were  paid  by  Sevens  to  Broe.  This 
amount  was  expended  by  Broe  for  freight 
and  expenses.  Then  trouble  arose  between 
Hale  and  Broe,  and  each  sought  possession  or 
contttfl  of  the  ditcher.  Severns  ceased 
to  pay  anything  to  Broe,  and  Hale  defaulted 
upon  his  contract  with  Sevems.  On  Janu- 
ary 14,  1905,  Hale  turned  over  the  ditcher  to 
Severns,  against  the  vrisbes  of  Broe,  and 
Sevems  used  it  to  complete  the  contract. 
The  expenditures  by  Sevems  to  carry  out 
the  Hale  contract  fran  this  time  on  were 
largely  in  excess  of  the  26  cents  per  unesil 
foot  spedfled  in  the  Severns-Hale  contra- 1 
At  the  date  the  machine  and  otber  tools  were 
turned  over  to  Severns  a  written  contract 
was  entered  into  between  Hale  and  Sevems 
reciting  the  delivery  of  tbe  madilne,  and  tbat 
Sevems  was  to  complete  Hale's  work  and 
keep  account  of  expenditures  thereon  and 
account  to  Hale  for  any  excess  of  the  con- 
tract price  over  the  actual  cost  to  Sevems 
of  completing  the  agreed  work. 

[1-3]  Broe  now  brought  a  suit  against  Hale 
known  as  No.  1010,  in  which  he  sought  tbe 
appointment  of  a  receiver  for  the  machine 
and  any  accounting  between  Hale  and  him- 
self. In  this  suit  F.  M.  EhigUsb  was  appoint- 
ed and  qualified  as  receiver.  He  thereupon 
Instituted  suit  against  Sevems  for  the  pos- 
session of  the  machine.  This  suit  la  known 
as  No.  1046.  The  trial  court  ordered  Sevems. 
to  deliver  the  machine  to  the  receiver  or  glv» 
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ft  bond  to  retain -it,  and  enjoined  Sevarns 
from  Interfering  with  the  possession  of  the 
receiver.  .Severns  delivered  tbfi  machine, 
but  shortly  gave  the  bond  aqd  took  back  the 
ditcher.  From  the  order  of  the  trial  court 
Just  recited  an  appeal  was  taken  to  the  Su- 
Iffeme  Court  of  the  territory,  resulting  in 
an  a£Srmance  of  the  order  of  the  trial  court. 
Severns  v.  EngUsh,  19  Okl.  &67,  101  Pac.  760. 
Meanwhile,  Case  No.  1010  was  tried,  result- 
ing in  a  Judgment  for  Broe  against  Hale, 
which,  for  some  reason  not  appearing  in 
the  record,  was  remitted  to  $10.  The  Judg^ 
ment  of  the  court,  however,  ordered  the  re- 
ceivership continued  until  the  further  order 
of  the  court  This  Judgment  became  final. 
Broe  now  brought  a  suit  called  No.  1156 
against  Severns  for  a  recovery  of  the  amounts 
alleged  to  be  due  under  the  BCale-Broe-Sev- 
erns  contracL  This  suit  and  No.  101&— the 
receiver's  suit  for  pdssesslon  of  the  machine 
— were  tried  together  before  the  court  with- 
out a  Jury  and  the  Judgments  In  these  cases 
are  now  before  us  for  review.  The  trial 
court  foimd  Judgment  for  Broe  against  Sev- 
erns for  $6,000,  and  for  the  receiver  for 
possession  of  the  ditcher,  and  ordered  him 
continued  as  permanent  receiver  thereof. 

It  Is  contended  that  the  money  Judgment 
in  No.  1166  is  not  supported  by  any  evidence. 
The  rights  of  Broe  are  fixed  under  the  Broe- 
Hal»-Sevems  contract  By  its  terms  Broe 
was  to  receive  all  the  "proceeds"  of  the 
Hale-Sevema  contract  of  August  29,  1904. 
For  a  definition  of  these  proceeds  we  must 
necessarily  turn  to  the  Eale-Sevems  con- 
tract with  reference  to  an^  with  knowledge 
of  which  all  parties  contracted  in  the  Broe- 
Hale-Sevems  agreement  Under  the  Hale- 
Sevems  contract  the  "proceeds"  were  26 
cents  per  lineal  foot,  payable  as  therein  spec- 
ified, unless  and  excejit  Hale  should  default 
for  five  days  in  the  performance  of  the  work, 
and  Severns  should  take  it  over,  in  whicli 
case  the  "proceeds"  would,  as  specified  by 
the  contract,  be  only  the  difference  between 
the  actual  cost  to  Severns  of  doing  Hale's 
work  and  26  cents  per  lineal  foot  We  are 
of  the  opinion  therefore  that  Severns  was 
obligated  to  pay  to  Broe  26  cents  per  lineal 
foot  in  the  installments  provided  in  the  con- 
tract up  to  January  14,  1905 ;  but,  it  clearly 
appearing  that  Hale  was  delaying  the  work, 
we  are  of  the  opinion  that  Severns  had  the 
right  on  that  date  to  take  over  the  work,  and 
thereafter  to  account  to  Broe  only  for  the 
dlfferenose  in  the  cost  and  the  agreed  price 
as  above  set  oat  This  qualification,  how- 
ever, mnst  be  made:  All  that  Severns  paid 
prior  to  January  14,  1905,  under  the  Hale- 
Sevema  contract — and  there  is  no  evidence 
that  he  ever  paid  anything  upon  any  obliga- 
tions to  Hale  not  arising  out  of  the  construc- 
tion of  these  sewer  ditches — should  have 
been  paid  to  Broe.  In  other  words,  if  Sev- 
erns overpaid  his  obligation,  still  he  was 
bound  to  pay  all  the  proceeds  of  the  contract, 


prior  to  Janoary  14th,  to  Broe  and  not  to 
Bale.  It  clearly  appearing  that  the  cost 
exceeded  the  contract  price  after  January 
14,  1905,  we  are  limited  to  the  period  prior 
to  that  time  to  ascertain  Broe's  recovery,  if 
any.  It  does  not  appear  in  the  record 
how  mudi  ditch  was  dug  prior  to  January 
14,  1905.  It  does  appear  by  Exhibit  "O," 
that  Severns  paid  Hale  and  Broe  prior 
to  that  date  $3,674.2&  Of  this  amount 
but  $61S.63  was  paid  to  Broe.  Severns, 
therefore,  diverted  to  Hale  $S,060.70  whldi 
he  had  contracted  to  pay  to  Broe.  It  does 
not  appear  that  any  further  recovery  Is  Jus- 
tified by  the  record.  We  have  carefully 
considered  all  the  contentions  of  counsel 
in  regard  to  the  testimony  and  these  con- 
tracts, though  such  eoDtentlons  are  not 
specifically  noticed.  The  true  tesult  seems 
to  us  to  be  that  above  reached.  It  is  strong- 
ly urged  that  Severns  continued  to  pay  Hale 
money  after  January  14, 1905,  and  that  there 
was  testimony  to  show  that  these  paymento 
were  made  under  the  original  contract.  We 
think  the  record  fCilrly  shows  without  con- 
tradiction that  the  checks  were  made  in 
Hale's  name,  the  proceeds  went  to  the  work- 
men and  for  exx)enses'on  the  ditch,  and  that 
Hale  had  no  beneficial  use  of  the  money,  It 
being  disbursed  under  Severns'  direction. 
If  this  were  true,  Severns,  under  oor  con- 
struction of  the  contracts,  could  lawfuUy 
pay,  after  January  14th,  under  the  original 
contract,  the  debts  for  labor  and  material 
accrued  in  doing  the  work  which  Hale  had 
agreed  to  do. 

As  to  the  receivership  matter,  we  conceive 
ourselves  to  be  bound  by  the  dedsion  of  this 
court  in  Severns  ▼.  English,  19  OkL  567,  101 
P^c.  760,  supra,  as  the  law  of  this  case.  It 
was  there  held,  upon  the  very  pleadings  now 
before  us,  that  the  order  of  Hm  trial  court 
ordering  the  delivery  of  this  machine  to  the 
receiver  was  lawful ;  as  the  testimony  upon 
the  trial  reasonably  supported  the  allegations 
of  the  petition,  and  the  Judgment  of  the  trial 
court  was  for  the  receiver,  we  do  not  feel 
at  liberty,  if  we  so  desired,  to  disturb  it. 
That  part  of  the  Judgment  continuing  the  re- 
ceivership permanently,  however,  was  beyond 
the  power  of  the  court  in  this  case.  This 
was  an  ancillary  proceeding  for  possession 
of  this  machine  only.  The  continuance  of 
the  receivership  was  not  involved.  The  re- 
ceiver's further  duties  must  be  determined  in 
cause  No.  1010  and  not  in  this  proceeding. 
In  cause  Na  1166  In  the  trial  court.  If  the 
plaintiff  shall,  within  30  days,  enter  a  remit- 
titur in  the  trial  court  of  his  Judgment  to 
the  sum  of  $3,060.70,  with  interest  at  6  per 
cent  from  January  14,  1905,  and  costs,  and 
evidence  the  same  by  filing  a  certified  copy 
thereof  with  the  clerk  of  this  court,  this 
cause  is  affirmed,  otherwise  to  be  reversed 
and  a  new  trial  granted.  In  cause  No.  1040 
in  the  trial  court  the  Judgment  for  posses- 
sion of  the  machine  la  affirmed.    That  part 
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of  the  Jndgfmenb  fixfrig  the  further  duties  of 
the  receiver  and  declaring  a  permanent  re- 
celversiblp  of  the  ditcher  la  aet  aside  and 
reversed.  The  costs  of  the  appeal  to  be 
equally  divided. 

PEB  OUBIAM.    Adopted  In  whole. 


SOVEREIGN   OAMP    OF    WOODME2N    OF 

THE  WOaU>  T.  HUTGHINS.    (No.  7514.) 

(Snpreme  Court  of  Oklahoma.    Jane  27,  19lJ8k 

Rehearinf  Denied  Sept.  12, 191S^ 

favUabufhy  thi  O&urt.) 

1.  Appkai.  and  Bbbob  «s»767(3)  —  AssiaiT- 

MSNTS  or  EBBOB— SXTimCIXHCT. 

The  second  paracraph  of  syllabaa  in  Collier 
et  aL  v.  Gannqa,  *5.0kL  275,  137  Pac.  1170, 
is  adopted  herein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  ^  3092 ;   Dec.  Dig.  «=>757(8).] 

2.  Inbttbanoe  ®ss>817(2)  —  FBatsbnai,  Inbcb- 

ANCEJ— BUBDBN    Or  PbOOF. 

Where,  in  an  action  on  a  benefit  certificate, 
liability  is  denied  on  the  ground  that  a  false 
statement  was  made  by  the  assured  in  the  appli- 
catioh  for  the  certificate,  which  by  its  terms 
voided  the  same,  and  it  was  denied  that  the  as- 
■ured  executed  the  application  or  made  the  folse 
statement,  held,  that  it  was  not  error  for  the 
court  to  instruct  the  jury  that  the  burden  was 
on  the  defendant  to  prove  the  execution  of  the 
application  and  Cbe  alleged  false  statement 
therein. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  20O1;  Dec.  Dig.  «8=>817(2).] 

Oommlssioneis'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Carter  County; 
A.  Eddleman,  Judge. 

Action  by  Laura  E.  Hutchlns  against  Sov- 
ereign Camp  of  the  Woodmen  of  the  World, 
l^ere  was  Judgment  for  plaintiff,  defend- 
ant appeals.    AJSrmedL 

See,  ahM,  38  OkL  267,  184  Pac.  lUe. 

N.  B.  Maxey  and  Kelly  Brown,  both  of 
Muskogee,  for  plalntlfl  In  error.  Potterf  te 
Walker,  of  Ardmore,  for  defendant  la  er- 
ror. 

6ALBRAITH,  C.  This  action  was  com- 
menced  by  the  defendant  in  error,  as  plain- 
tiff in  the  trial  court,  against  the  Sovereign 
Camp  of  the  Woodmen  of  the  World,  to  re- 
cover on  a  benefit  certificate  issued  to  her 
deccaiSed  husband,  John  F:  Hutchlns.  on  Oc- 
tober 28,  1909,  In  the  sum  of  $1,000.  The 
certificate  provided  that  if  the  Insured  died 
within  a  year  of  the  date  of  Its  issuance  the 
beneficiary  should  receive  $500  In  full  satis- 
faction thereof.  It  wtis  alleged  that  the 
benefldary  died  within  the  year,  to  wit,  on 
the  3d  day  of  August,  1910.  UabUity  was 
denied  on  Oie  ground  (1)  that  the  Insured 
made  false  statements  In  his  written  appli- 
cation for  the  policy,  which,  under  the  terms 
thereof,  voided  it;  -  <2)  that  the  deceased 
indulged  in  the  «scessive  use  of  Intoxicating 
liquors  after  the  issuance  of  the  certificate 


to  the  extent  ttutt'  It  ^MMlnced'  delirium 
tremens,  w^lch  caused  bis  death,  and  there- 
fore the  policy  under  Its  terms  was  voided. 
These  grounds  of  defense  were  spedflcally 
denied  In  the  r^ly,  and  it  was  also  denied 
that  the  assured  signed  the  written  applica- 
tion for  the  oertlflcate.  On  the  Issues  thus 
formed  the  cause  was  submitted  to  the  court 
and  a  Jury  and  a  verdict  returned  for  the 
plalntlfl  in  the  sum  of  $500,  from  which  an 
appeal  has  been  presented  to-  this  court. 
This  is  the  second  appeal  in  this  cause.  In 
the  first  appeal  the  judgment  recovered 
against  the  plaintiff  In  error  was  reversed 
because  of  error  of  the  trial  court  In  the 
Instructions  to  the  Jury.  See  Sovereign 
Camp  Woodmen  of  tiie  World  r.  Hntcbins, 
39  OkL  267,  134  Pac  1116. 

[1]  Upon  this  appeal  the  first,  second,  and 
third  assignments  of  error  are  to  the  admis- 
sion of  testimony  over  the  obJecHmi  of  the 
plaintiff  In  error.  The  argument  in  the 
brief'  in  support  of  these  assignments  falls 
to  set  out  the  full  substance  of  the  testi- 
mony objected  to,  "stating  spedflcally  hto 
objections  thereto,"  "so  that  no  examination 
of  the  record  its^f  need  be  made  in  this 
court,"  as  required  by  rule  25  (95  Pa&  vlll). 

In  Collier  et  al.  v.  Gannon,  40  OkL  275, 
at  278,  187  Pac.  1179,  1181,  It  is  sold: 

"Tb«  evidence  raised  by  this  assignment  is  not 
set  out  in  accordance  with  rule  25  of  this  court 
(38  OkL  X,  95  Pac.  viii).  •  •  •  Under  the 
uniform  holdings  of  this  court,  where  such  is 
not  done,  such  question  will  not  be  considered 
on  review  here.  Scoville  et  ux.  v.  PoweU  et  aL, 
33  OkL  446,  128  Pac.  730." 

These  assigxunents  are  tbeiefore  not  pre- 
sented for  review. 

The  other  assignmenta  of  err<»r  relate  to 
certain  instructions  given  the  Jury  by  the 
court  Objection  Is  made  to  instruction  No. 
4,  which  ]*ead8  as  follows: 

"Therefore,  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  insured,  John  F. 
Hutching,  after  the  issuance  of  the  beneficiary 
certificate  in  question,  became  so  intemperate 
from  the  ose  of  intoxicating  liquors  as  to  pro- 
duce delirium  tremens,  or  that  he  died  from  the 
direct  result  of  the  drinking  of  intoxicating  liq- 
uois,  or  died  from  a  disease,  resulting  from  his 
own  vicious,  intemperate,  or  immoral  habits,  aet 
or  acts,  then,  in  that  event,  the  plaintiff  cannot 
recover  in  this  ease,  and  yon  should  return  your 
verdict  for  the  defendant." 

[I]  It  la  admitted  that  this  Instruction 
"contains  a  correct  statement  of  the  law 
governing  the  case,"  but  It  is  insisted  that 
it  contains  "some  irrelevant  matter  that  de- 
stroys Its  nseftilness."  Just  what  such  "Ir- 
relevant matter"  consisted  of  does  not  clear- 
ly appear,  although  an  intimation  is  given 
that  tiKTe  is  no  evidenOe  In  the  record  that 
the  death  of  the  insured  was  due  to  "disease 
resulting  from  his  own  Tidons,  Intemperate, 
or  immoral  habits,  act  or  acts,"  and  there- 
fore the  jury  were  misled  by  indodlng  tibia 
phrase  in  the  Instruction.  If  there  was  no 
evidence  In  support  of  this  part  of  the  charge, 
it  does  not  ttppear  that  tiie  plaintiff  In  «t>- 
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ror  was  Injured  by  It,  aod  therefore  has  any 
Jnst  ground  for  complaint  on  account  thereof. 

Again,  it  is  complained  that'  the  court 
erred  in  Instructing  the  Jury  that,  inasmuch 
as  It  was  denied  that  the  assured  signed  or 
executed  the  application  for  the  certificate, 
the  burden  of  proof  was  on  the  defendant  to 
prove  by  a  preponderance  of  the  evidence 
that  he  did  execute  it  in  order  to  support 
the  defense  of  a  fhlse  statement  made  there- 
in. This  was  not  error.  One  of  the  grounds 
upon  which  the  defendant  denied  liability 
was  that  the  assured  had  nmde  a  false  state- 
ment In  the  written  application  which  void- 
ed the  certificate.'  The  plaiutifF  denied  that 
the  assured  signed  the  application  and  made 
the  statement  claimed  to  be  false. 

At  the  trial  the  plaintiff  offered  the  cer- 
tificate, proof  of  death,  and  the  making 
proof  of  death  and  demand  for  payment, 
and  rested.  Thus  a  prima  facie  case  of  the 
liability  was  made  out.  The  defendant  of- 
fered toe  application  with  proof  of  its  exe- 
cution by  the  assured  and  the  alleged  false 
statement  therein.  Proof  In  rebuttal  was  ad- 
mitted to  the  effect  that  the  ciimature  to  the 
application  was  not  that  of  the  assured.  The 
law  cast  upon  the  defendant  the  burden  of 
estabUddng  this  ground  of  Its  defense,  and 
It  was  not  error  for  the  court  to  so  Instruct 
the  Jury. 

Other  instructions  are  complained  of,  but 
a  careful  consideration  of  them  constrains  us 
to  hold  that  the  issues  were  fully  stated  to 
the  Jury  by  the  court  In  the  instructions,  and 
the  law  applicable  thereto,  and  that  none  of 
these  assignments  are  well  taken. 

The  Issuance  of  the  poUcy  was  admitted, 
but  it  was  contended  by  tlie  plaintiff  in  error 
that  it  was  not  liable  for  the  reason  set  out 
in  its  answer.  The  plaintiff  In  error  aasumi. 
ed  the  burden  of  proof  In  establishing  the 
defenses  set  out.  The  evidence  was  con- 
flicting. The  Jury  by  the  verdict  found  that 
the  defenses  relied  upon  had  not  been  sus- 
tained. There  was  evidence  to  sustain  this 
verdict 

Therefore  the  Judgment  appealed  from 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


WALTERS  T.  STATE.    (Na  A-2730.) 
<CriminaI  Gonrt  of  Appeals  of  Oklahoma.    Sept. 
23,  1916.) 
Appeal  from  Snperiror  Court,  Pottawatomie 
County ;  Hieander  G.  Pitman,  Judge. 

Steve  Walters  was  convicted  of  violation 
of  the  prohibitory  law,  and  he  appeals.  Af- 
firmed. 

Mark  Goodie,  of  Shawnee,  for  plaintiff  In 
error.  IL  McBIiUan,  Asst.  Atty.  Gon.,  f<ff 
the  state. 

PER  CURIAM.  WalnHff  In  errdr,  Steve 
Walters,  was  convicted  in  the  superior  court 


of  Pottawatomie  county  on  a  charge  of  un- 
lawfully transporting  intoxicating  liquor,  and 
in  accordance  with  the  verdict  of  the  Jury 
was  by  the  Judgment  of  the  court  sentenced 
to  be  confined  In  the  county  JaU  for  30  days 
and  to  pay  a  fine  of  $50  and  all  costs.  From 
the  Judgment  he  appealed,  by  filing  In  this 
court  on  January  11,  1916,  a  petition  in  er^ 
ror  with  case-made. 

From  our  examination  of  the  record  we 
find  that  the  charge  of  the  court  fairly  pre- 
sented the  law  of  the  case,  and  that  the  evi- 
dence is  snflfident  to  support  the  verdict.  No 
prejudicial  error  being  apparent,  the  Judg- 
ment of  the  court  below  is  affirmed. 


SHOEMAKER  t.  STATE.     (No.  A-2616.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 

21,  lOie.) 

Appeal  from  District  Court,  Nowata  Ootm- 
ty ;  W.  J.  Campbell,  Judge. 

George  Shoemaker  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Af- 
firmed. 

H.  O.  Bland,  of  Tulsa,  for  plaintiff  in  er- 
ror. R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Plaintiff  In  «rror,  Georgft 
Shoemaker,  was  convicted  at  the  October, 
1915,  term  of  the  Nowata  distriiCt  court, 
charged  with  maintaining  a  place  wherein 
intoxicating  lienors  were  kept  and  sold,  and 
his  punishment  fixed  at  a  fine  of  $300  and 
imprlsomneot  In  the  county  Jail  for  9  mointlw. 
Judgment  was  pronounced  in  the  trial  court 
on  the  3d  day  of  Novemberj  1915. 

The  appeal  wag  filed  in  this  court  on  De- 
cember 29,  1916.  No  brleHs  have  been  filed 
on  behalf  of  the  plaintiff  in  error,  and  when 
the  cause  was  assigned  for  oral  argument  in 
this  court  no  appearance  was  made  or  argu> 
ment  offered.  It  appears  that  the  appeal  has 
been  abandoned.  The  Attorney  General,  in 
open  court,  moved  the  afilrmation  of  the 
Judgment  upon  the  ground  that  the  appeal 
Itad  not  been  prosecuted  as  by  law  provided 
and  had  been  abandoned. 

The  motion  is  sustained,  and  the  Judgment 
affirmed.    Mandate  ordered  forthwith. 


McMINN  T.  JOHNSON  COUNTY  SAVINGS 

BANK.    iNo.  7309.) 

(Supreme*.  Court  of  Oklaboma.    June  27,  1916. 

Rehearing  Denied  Sept  19, 1916.) 

(St/llabut  hv  the  Oaurt.) 

BiLxs  AWD  Notes  «=>517— Actions— Siqna- 
TTJRE— Evidence— SuwiciBNCT. 
Where  in  an  action  upon  a  promiasory  note 
its  execution  is  denied  under  oath,  and  upon  the 
trial  such  not^  Is  admitt'ed  in' evidence  without 
ol>Jcction,  and  other  signatarea  of  the  allebpd 
malier,  admittedly  eenuiiie.-are  also  in  eviden««t 
and  upon  comparison,  of  the  genuine  ^gnatures 
wiUi  toe  alleged  forced  note,  the  court  to  whom 
the  cause  is  being  tr^,  without  a  jury,  Gnda  tb« 
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(ignatnre  to  the  note  to  be  genuine,  there  Is  evl- 
dence  reasonably  sustaining  the  plaintiff's  cause 
of  action,  and  a  demurrer  to  tlie  plaintiCTs  evi- 
dence is  properly  overruled. 

[Bd.  Note. — For  other  cases,  see  Bills  and 
Notesi  Cent.  Dig.  {{  1807-1815;  Dec.  Dig.  <S=» 
617.] 

CommlBsioners'  Opinion,  Division  No.  2. 
Appeal  from  County  Court,  Greer  County; 
Wylie  Snow,  Special  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  L.  J.  McMinn  to  recover  upon 
a  promissory  note.  Judgment  for  plalnttfl, 
defendant  appeals.    Affirmed. 

H.  D.  Henry,  of  Mangnim,  and  Gray  &  Mc- 
Vay,  of  Oklahoma  City,  for  plaintiff  in  error. 
B.  F.  Van  Dyke,  of  Granite,  for  defendant  in 
error. 

BURFOBD,  C.  This  was  an  action  t^  the 
Johnson  County  Savings  Bank  against  U.  J. 
McMInn  to  recover  upon  a  promissory  note. 
Defendant  denied  the  execution  of  the  note 
under  oath.  Upon  the  trial  the  note  in  ques- 
tion was  admitted  in  evidence  without  objec- 
tion. Whatever  may  have  been  the  effect, 
under  the  decisions  of  this  court  in  Archer  et 
al.  V.  United  States, «  Okl.  569,  60  Pac.  268, 
and  Miller  ▼.  Thompson,  151  Jfac.  192,  had 
there  been  an  objection  made,  clearly  the 
plaintiff  in  error  cannot  maintain  error  upon 
the  introduction  of  the  note  to  which  he  did 
not  object  After  the  note  was  introduced  In 
evidence  certain  letters  of  the  defendant  to 
the  asslgrnor  of  the  plaintiff  corporation,  the 
signature  to  which  the  defendant  admitted, 
were  introduced  ta  evidencei.  There  was 
no  other  proof  of  the  genuineness  of  the  sig- 
nature of  the  defendant  to  the  note  in  suit 
A  demurrer  to  the  evidence  was  interposed 
and  overruled  by  the  trial  court. 

It  appears  from  the  record  that  the  trial 
court  had  before  him  both  the  disputed  note 
and  the  genuine  signatures,  which  for  pur- 
poses of  comparison  he  might  regard  as 
"standard  writings."  If  upon  comparing  these 
various  signatures  he  believed,  as  his  Judg- 
ment imparts  he  believed,  that  the  signature 
to  the  note  was  genuine  and  was  that  of  the 
deifendant,  it  was  proper  to  overrule  the  de- 
murrer to  the  evidence;  the  cause  being 
tried  to  the  court  without  the  intervention 
of  the  Jury. 

It  was  not  necessary  that  witnesses  should 
have  been  introduced  to  prove  that  the  signa- 
tures to  the  note  were  made  by  the  same  per- 
son who  sfgued  the  letters  used  as  "stand- 
ard writings,"  as  it  is  now  almost  universally 
held  that  the  court  or  Jury  may  themselves 
make  such  comparisons. 

Mr.  Chamberlayne,  In  his  work  on  Evi- 
dence (section  2229),  collects  a  large  number 
of  the  American  decisions  sustaining  the  text, 
which  Is  as  follows: 

"Even  without  the  aid  of  an  enabling  statute, 
American  courts  have  conceded  exceptional  priv- 
ileges to  both  court  and  jury  in  the  use  of  com- 


parison of  hands.  Genuine  documents  already 
In  the  case  for  some  other  purpose  might  freely 
be  compared  by  judge  or  jury  with  the  disputed 
writinjE  for  the  purpose  of  determining  the  iden- 
tity of  the  writer.  The  practice  on  this  point, 
therefore,  is  subatantJally  the  same  in  the  Unit- 
ed States  as  in  £}ngland.  The  rule,  aa  was  to  be 
expected,  continues  to  apply  where  the  judge 
sits  as  a  jury." 

The  trial  court  was  therefore  Justified  in 
overruling  a  demurrer  to  the  evidence  upon 
the  comparisons  alone  even  in  the  at>8ence  of 
any  evidence  of  handwriting  experts,  or  wit- 
nesses to  the  actual  signing  of  the  note. 

This  conclusion  also  disposes  of  the  con- 
tention of  the  plaintUI  in  error  that  the 
Judgment  is  not  supported  by  any  evidence. 
We  have  consistently  held  that  the  findings  of 
the  trial  court  in  an  action  at  law,  where 
the  court  tries  the  caeies  without  the  interven- 
tion of  a  Jury,  will  be  given  the  same  weight 
and  effect  as  those  of  a  Jury,  and  that,  as 
such,  if  there  is  any  evidence  reasonably 
tending  to  support  the  Judgment,  it  will  not 
be  set  aside.  If  there  was  evidence  upon 
which  a  demurrer  to  the  petition  should  be 
overruled,  as  we  have  concluded,  there  was 
likewise  evidence  reasonably  tending  to  sup- 
port a  Judgment  for  plaintiff. 

We  find  no  error  in  the  record,  and  the 
Judgment  should  be  affirmed. 

FEB  OUBIAM.    Adopted  Is  whole. 


DIXON  V.  STATE  MUT.  INS.  CO. 

(No.  6027.) 

(Supreme  Court  of  Oklahoma.    June  27,  1916i. 

Behearing  Denied  Sept  19,  1916.) 

(BtilWuu  Iv  the  Court.) 

1.  Appeai.  AMD  Ebbob  «s>119o(3)— Rivicw— 
FoBUEB  DECiaioN — ItAM  or  TUB  Cask. 

Where  the  trial  court  sustains  a  general  de- 
murrer to  a  petition  upon  the  grounds  that  the 
petition  fails  to  state  facts  sutticient  to  consti- 
tute a  cause  of  action,  and  upon  appeal  the  ques- 
tions presented  were  that  the  insurance  policy 
upon  which  suit  was  brought  was  void  for  the 
reason  that  notice  of  loss  had  not  been  given 
within  48  hours  after  the  loss,  and  for  the  fur- 
ther reason  that  the  suit  was  brought  within  60 
days  after  proof  of  loss  was  furnished,  and  there- 
fore prematurely  brought  and  the  Supreme 
Court,  upon  a  hearing,  holds  that  the  policy  was 
not  void,  but  that  the  suit  was  prematurely 
broujgbt  and  sustains  the  trial  court  for  that 
specific  reason,  and  thereafter  a  new  suit  is 
filed  upon  substantially  the  same  state  of  facts, 
but  after  the  expiration  of  60  days  after  proof 
of  loss  furnished,  and  a  general  demurrer  sus- 
tained to  tills  petition  upon  the  ground  that  the 
former  judgment  of  the  court  is  res  adjudicata, 
held,  the  decision  of  the  Supreme  Court  is  bind- 
ing upon  the  lower  court  uie  first  cause  of  ac- 
tion having  been  prematurely  brought,  and  the 
demurrer  should  have  been  overruled  in  the  sec- 
ond cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  4663-4665;  Dec.  Dig.  «=> 
1195(3).] 

2.  Appkal  and  Ebbob  «=9ll96(2)— Review— 

FOBMBB  DXCISION — LtAW  Of  THK  CaSB. 

It  is  the  general  rule  that  a  decision  upon 
a   general   demurrer   to   a   petition,    when    the 
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party  electa  to  stand  upon  the  petition,  is  a  rul- 
ing upon  the  merits  and  is  res  adjudicata  as 
between  the  parties  upon  the  same  state  of  tacts, 
bat  in  a  case  where  tne  Supreme  Court  sustains 
the  trial  court  solely  upon  the  ground  that  the 
petition  was  prematurely  filed,  snob  holding  is 
binding  upon  the  trial  court,  and  it  is  immaterial 
that  the  Supreme  Court  has  since  held  that  the 
some  state  of  facts  constitates  a  good  cause  of 
action. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4662;  Dec.  JDig.  «=9ll95(2).] 

Commissioners'  Oplnloa,  DlTislon  No.  6. 
Error  from  District  Court,  Oklahoma  County; 
George  J.  Clark,  Judge. 

Action  by  George  Dixon,  administrator  of 
the  estate  of  Theodore  P.  Dixon,  deceased, 
against  the  State  Mutual  Insurance  Com- 
pany. There  was  a  Judgment  for  defendant, 
and  plalntUt  brings  error.  Seversed  and  re- 
manded. 

See,  also.  84  OkL  624, 126  Pac.  794,  U  B.  A. 
1915P,  1210. 

Everest  &  Campbell,  of  Oklahoma  City,  for 
plaintiff  in  error.  Keaton,  Well  &  Johustoo, 
of  Oklahoma  City,  for  defendant  In  error. 


CLAY,  C.  [1]  Plaintiff  In  error,  aa  plain- 
tiff, brought  suit  against  the  defendant  In  er- 
ror, as  defendant,  in  the  district  court  of 
Oklahoma  county,  to  recover  on  an  insurance 
policy  issued  for  $1,500  to  Theodore  Dixon, 
dated  October  14,  1909,  insuring  a  certain 
bam  against  loss  by  fire,  alleging  the  total 
destruction  of  said  bam  by  Are  on  the  26th 
day  of  April,  1909,  that  proof  of  loss  and  no- 
tice were  given  on  the  14tb  day  of  Septem- 
ber, 1909,  according  to  and  in  compliance 
with  the  provisions  of  the  policy,  and  at- 
taching a  copy  of  the  policy  sued  on  as  an 
exhibit  to  the  petition. 

Plaintiff  further  alleges  that  Theodore  Dix- 
on brought  suit  on  said  policy  in  the  same 
court  on  October  22,  1909,  which  suit  was 
numbered  8798  on  the  docket  of  said  court, 
for  the  loss  sustained  by  said  fire  In  the 
amount  of  said  policy,  and  by  leave  of  court 
filed,  on  the  26th  day  of  February,  1910, 
his  second  amended  petition;  that  the  de- 
fendant demurred  to  said  petition  on  the  2d 
day  of  March,  1910,  upon  the  grounds  that  It 
did  not  state  fttcts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  sustain- 
ed on  the  7th  day  of  May,  1910;  that  plain- 
tiff excepted,  elected  to  stand  on  his  petition, 
and  his  action  was  dismissed,  from  which 
Judgment  he  appealed  to  the  Snpr^ne  Court; 
that  upon  a  hearing  In  the  Supreme  Court 
on  the  19th  day  of  September,  1910,  the 
Judgment  of  the  trial  court  was  sustained 
for  the  reason  and  upon  the  ground  that  said 
suit  was  brought  within  60. days  after  notice 
and  proof  of  loss  was  glv«i,  and  said  action 
was  prematurely  brought  and  could  not  be 
maintained. 

Defendant  filed  a  general  demurrer  to  this 
petition,  which  ^as  sustained,  the  cause  was 
dismissed,  and  plaintiff  excepted  and  appeal- 


ed from  the  Judgment  sustaining  the  demur- 
rer and  dismissing  the  case. 

The  only  question  for  determination  pre- 
sented by  the  plaintiff  Is  the  alleged  error 
of  the  trial  court  In  sustaining  the  demurrer 
and  dismissing  the  action. 

Plaintiff  admits  this  to  be  a  suit  upon  the 
same  policy,  against  the  same  defendant,  and 
for  the  same  loss  as*  the  one  heretofore  prose- 
cuted by  the  l>eneflclary,  but  contends  that, 
as  the  demurrer  was  presented  and  argued 
upon  two  propositions  of  law  only,  one  that 
the  policy  was  forfeited  because  notice  was 
not  given  within  48  hours,  and  that  proof  of 
loss  was  not  made  within  60  days  after  the 
loss,  and  the  other  that  the  action  was 
brought  within  60  days  after  the  loss,  the  de- 
cision of  the  Supreme  Court  holding  that  the 
first  ground  was  not  a  forfeiture,  but  that 
the  action  of  the  trial  court  should  be  sus- 
tained because  the  action  was  prematurely 
brought,  made  the  action  of  the  trial  court 
in  sustaining  the  general  demurrer  in  the 
former  action  amount  to  a  dismissal  of  the 
action  because  the  suit  was  prematurely 
brought,  and  therefore  left  the  matter  open 
for  a  new  cause  of  action. 

[2]  The  defendant  contends  that  the  former 
case  was  decided  upon  a  general  demurrer 
and  held  by  the  trial  court  not  to  state  a 
cause  of  action,  and  that  the  decision  upon 
the  general  demurrer  was  upon  the  merits, 
and  therefore  a  bar  to  a  future  action  upon 
the  same  state  of  facts,  and  dtes  a  large 
number  of  cases,  many  from  our  own  court.  In 
support  of  this  contention,  and  that  the  facts 
set  up  by  the  plaintiff  In  this  case  are  sub- 
stantially the  same  as  those  set  up  in  the 
former  case.  The  rule  of  law  laid  down  by 
the  cases  cited  by  the  defendant  is  undoubt- 
edly correct  In  respect  to  tlie  facts  In  the 
cases  clteu,  that  the  sustaining  of  a  general 
demurrer  to  a  petition  for  the  reason  that 
the  facts  do  not  state  a  cause  of  action, 
where  the  Supreme  Court  for  the  same  reason 
sustains  the  action  of  the  trtal  court  upon 
appeal,  is  a  bar  to  all  future  litigation  be- 
tween the  same  parties  upon  the  same  state 
of  facts.  In  the  case  of  the  Corrugated  Cul- 
vert Company  v.  Simpson  Township,  151 
Pac.  854,  Mr.  McKeown,  C,  says: 

"It  is  a  well-settled  doctrine  that  a  judgment 
or  decree  rendered  on  demurrer  to  a  material 
pleading,  on  the  pround  that  the  facts  therein 
stated  are  insufficient  in  law,  is  as  conclusive  of 
the  matters  and  things  confessed  by  the  demur- 
rer as  a  verdict  finding  the  same  facts  to  be 
true.  This  is  true  because  the  matters  in  con- 
troversy in  each  case  are  settled  by  the  record. 
It  follows  that  facts  thus  established  can  never 
thereafter  be  contested  between  the  same  parties 
or  those  in  privity  with  them.  Ann.  Cas.  1913A, 
note  page  541,  and  authorities  cited." 

But  here  we  have  a  different  state  of  facts. 
In  the  former  case,  which  was  No.  8789  In 
the  trial  court,  a  general  demurrer  to  the 
petition  was  sustained  for  the  reason  that 
It  did  not  state  facts  sufficient  to  cc«stltute 
a  cause  of  action.    The  plaintiff  elected  to 
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stand  upon  bis  petition  and  appealed  to  the 
Supreme  Goart  (34  Okl.  624,  128  Paa  T94,  L. 
R.  A.  1&15F,  1210)  where  Mr.  Bosser,  C,  In 
a  carefully  and  well  coDsldered  opinion,  beld 
that  the  policy  sued  on  was  not  void  by  rea- 
son of  the  failure  to  give  notice  of  the  loss 
Nvlthln  48  hours,  and  further  held  that  the 
action  of  the  trial  court  in  sustaining  the  de- 
murrer should  be  afllrmed  for  the  reason  that 
the  suit  was  brought  before  the  expiration 
of  the  60  days  after  the  proof  of  loss'  had 
been  furnished  the  company,  and  therefore 
was  premature. 

The  holding  of  th«  Supreme  Ckmrt  that  tbe 
action  wasr  premature  therefore  becomes  the 
law  of  tbe  case  and  binding  both  upon  ttae 
trial  court  and  this  conrt.  Harding  t.  Gll- 
lett  et  al.,  25  Okl.  199,  107  Paa  665 ;  Wlllson 
T.  Binford,  81  Ind.  688 ;  Terre  Haute  &  I.  R. 
Go.  V.  Baker,  4  Ind.  App.  66,  30  N.  B.  431; 
Sewing  Machine  Cb.  ▼.  Leslie,  118  Fed.  657, 
86  O.  C.  A.  323. 

Hi  the  latter  case  it  Is  beld  that  the  deci- 
sion of  the  appellate  conrt  upon  a  question 
arising  in  the  case  Is  not  only  binding,  upon 
the  trial  court,  but  is  the  law  of  the  case  in 
the  appellate  court  Itself  upon  a  subsequent 
writ  of  error  or  appeal. 

It  does  not  matter  for  what  other  reason 
tbe  trial  court  may  have  sustained  ttae  de- 
murrer. In  fact,  he  may  have  sustained  it 
upon  the  theory  that  the  policy  was  void  be- 
cause notice  bad  not  been  given  within  48 
hours  after  the  loss,  as  required  by  the  pro- 
visions of  the  policy,  but  the  Supreme  Court 
said  that  the  suit  was  prematurely  brought. 
We  think  it  but  fair  to  presume  that  the 
trial  court  may  have  sustained  It  for  the 
same  reason,  as,  from  an  ezaminaticm  of  the 
petition  as  it  now  exists,  we  are  clearly  of 
the  opinion  that  tbe  same  states  a  cause  of 
action  and  Is  not  subject  to  demurrer.  It  is 
conceded  that  the  present  petition  is  substan- 
tially the  same  as  the  petition  in  the  former 
case;  therefore  It  would  not  be  fair  to  pre- 
sume that  the  trial  court  erred  in  the  former 
case,  and  we  will  indulge  the  reasonable  pre- 
sumption that  the  trial  court  held  correctly  ; 
that  Is,  that  the  action  was  prematurely 
brought,  and,  if  the  former  action  was  a  pre- 
mature action,  it  would  be  no  bar  to  a  new 
action. 

Defendant  farther  urges  that  this  petition 
was  amended  more  than  60  days  after  proof 
of  loss  was  furnished,  and  that  therefore,  un- 
der the  rule  laid  down  in  Western  Hocipro- 
cal  Underwriter's  Exchange  v.  Coon,  88  OkL 
463,  134  Pac.  22,  which  holds  that  the  filing 
of  an  amended  petition  after  60  days  from 
the  time  of  the  furnishing  of  proof  of  loss 
C!ir«d  tl-e  defective  bringing  of  the  action, 
and  that  the  party  is  bound  by  such  adjudi- 
cation, in  that  It  was  a  matter  that  might 
have  been  litigated  in  tbe  former  suit.  But 
we  are  confronted  in  this  case  with  the  rule 
that  the  dedfiion  of  the  Supreme  Court  In 


the  former  case  is  Mndlng  upon  tbe  trial 
court  and  upon  this  court,  and  therefore  con- 
clusively settles  ttae  question  that  tbe  actioD 
was  prematurely  brought  In  23  Cyc.  1221, 
it  Is  said:. 

'The  decision  of  an  appellate  court  is  bindios 
and  conclusive  upon  tbe  parties,  as  to  tbe  mat- 
ter or  point  adjudged,  in  subsequent  litigation 
between  them  in  the  same  or  any  other  court, 
anil  this  is  trne  even  though  the  appellate  court 
has  since  decided  differently  in  other  cases." 

To  ttae  same  effect  are  3  Cya  397,  and  note; 
City  of  Hastings  v.  Forwortby,  45  Neb.  676^ 
63  N.  W.  95Q,  34  L.  R.  A.  321,  and  note. 

Defendant  further  urges  that  it  is  not  the 
reasoning  of  tbe  Supreme  Court  that  consti- 
tutes res  adjudicata,  but  ttae  Judgment  of  the 
trial  court,  and  that,  when  tbe  Judgment  o( 
tbe  trial  court  becomes  final,  it  Is  a  complete 
bar  to  future  actions  between  the  same  par- 
ties where  «  general  demurrer  faas  been  sus- 
tained, and  cites  in  support  of  its  contention 
Holderman  v.  Hood  et  al,  78  Kan.  46,  96  Pac. 
71,  whicb  holds  that  not  the  reasoning  of  the 
Supreme  Coojrt,  but  the  Judgment  of  the  low- 
er court,  constitutes  ttae  bar. 

We  concede  ttals  to  t>e  ttae  law.  It  Is  not 
the  reasoning  at  ttae  Supreme  Court  that  con- 
stitutes ttae  bar  to  a  cause  of  action,  but  it  is 
tbe  question  of  law  ttiat  was  settled  in  tbat 
case  wbiCta  Is  binding  upon  botta  parties.  It 
is  a  part  of  tbe  record  of  tbe  case,  and  it  is 
as  much  an  estoppel  or  bar  as  a  Judgment  of 
the  trial  court  upon  tbe  merits  as  far  as  as- 
serting that  ttae  things  there  determined  were 
not  as  stated  in  tbe  opinion,  and  Is  binding 
iqx>n  tbe  some  state  al  facts. 

In  Ueidt  V.  Minor,  118  Cat  885,  46  Pac; 
700,  it  is  said: 

"Tbe  'law  of  the  case'  consists,  not  in  tbe 

reasoning  of  the  court,  or  in  the  iliuBtrations 
given,  hut  in  the  propositions  of  law  actually  de- 
cided, and  applicable  to  the  {acts  in  judgment" 

It  is  well  settled  ttaat  a  suit  prematurely 
brought  is  no  bar  to  future  action  between 
the  same  pfirtlea  Waterhouse  v.  Levine,  1S2 
Muss.  407,  65  N.  E.  822;  Slocom  v.  WUbour, 
23  R.  I.  07,  49  Aa  480;  Gragg  t  N.  W).  Ins. 
Co.,  140  Mo.  App.  685,  120  S.  W.  766;  Mc- 
Nees  V.  Insurance  Co.,  69  Mo.  App.  232;  Mo- 
loney V.  Nelson,  168  N.  Y.  361,  63  N.  E.  31: 
NeviUs  T.  Shortridge,  146  CaL  277,  70  Paa 
972. 

We  haTe  examined  the  petition  in  this 
case,  and  do  not  believe  tbat  the  same  is  sub- 
ject to  a  general  demurrer.  We  think  it 
states  a  good  cause  of  action;  and,  as  we 
have  held  that  the  first  suit  was  broo^t 
pr^naturely,  we  believe  the  court  was  incor^ 
rect  in  sustaining  a  general  demurrer  to  this 
jjtetUloB. 

We  therefore  reoonunend  ttaat  tbe  Judg- 
ment of  ttae  trial  court  sustaining  the  demur- 
rer and  dlsmlssinc  this  case  be  reversed,  and 
tbe  cause  reinstated  for  trial  upon  its  moitSL 

PER  CURIAM.  Adopted  In  whole. 
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STATE  NAT.  BANK  et  aL  t.  SOAUBS. 
(No.  6562.) 

(Supreme  Court  of  Oklahoma.  Mar  9,  1018. 
Rehearing  Denied  July  11,  1916.  Motion  for 
lieaye  to  File  Second  Petition  for  Rdiearing 
Denied  Sept  19,  191&) 

(SyUaiut  ly  the  Court.) 

i,  WiTNEsaEa  «=>56(2)— Husband  and  Win 
—Proof  or  Agency — Evidence. 
An  agency  resting  in  patol  can  generally  be 
prttved  by  the  teatiioony  of  either  the  principal 
or  the  person  who  claims  to  act  as  agent,  and 
the  same  rule  applies  when  the  purported  agent 
is  either  the  husband  or  wife  of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  I  164;    Dee.  Dig.  «ss>66(2).] 

2.  RXPIXTIH  «=3>69(5>— PBOor— Vabiakck. 

A  variance  between  the  petition  and  the 
proof  is  not  fatal,  where  upon  either,  the  theory 
of  the  case  set  out  in  the  petition  or  the  proof 
<rffer«d  in  8iipp<)rt  thereof  the  plaintiff  wonld  be 
entitled  to  recover. 

[Eld.  Notft.— Fw  other  caaea,  see  Replevin, 
Cent.  Dig,  H  278,  279;   Dec.  Dig.  «=9C©(P).] 

&   COBPOBATIONB    9=»123(11)— STOCK— PlEDO. 

ES— "Certificate  of  Cobpobate  Stock." 
A  pre-existing  indebtedness  is  not  a  suffl- 
cient  eoaaidwatlMi,  as  against  the  real  owner, 
to  support  an  unauthorised  or  wrongful  pledge 
of  a  certificate  of  stock  in  a  corporation,  as 
such  certificate  is  not  a  negotiable  instrument, 
bat  stands  upon  the  same  footing  as  other  per- 
sonal property. 

[Ed.  Note.— For  other  oases,  see  Corporations, 
Cent.  Dig.  ii  539-546;  Dec  Dig.  <3=>123(ll).j 
4.   COEPORATIONB  *=»123(11)— Stock— WsiONQ- 

TDi.  Pledges— Right  or  Pledgee. 
Where  shares  of  stock  in  a  corporation  have 
been  wrongfaUy  pledged  to  a  bank,  if,  on  the 
faith  thereof,  the  bank  permits  the  pledgor  to 
overdraw  his  account,  and  such  overdraft  is 
thereafter  paid  bj;  a  deposit  of  the  pledgor,  the 
bank  is  not  entitled  to  hold  snch  stock  as 
against  the  reel  owner. 

[Ed.  Noteu — For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  539-546;   Dec.  Dig.  «=123(11)J 

CommlsslaBeTB'  Opinion,  Division  No.  1. 
Snor  from  District  Conrt,  Oklahoma  Oonn- 
ty;  George  W.  Glark,  Judge. 

Action  by  Lily  W.  Scales  against  tlie  State 
NatloniU  Bank,  a  corparadon  .  and  others. 
There  was  a  Judgment  Sot  plaintiff,  andi  cer- 
tain ^eCendants  bring  error.    Afflrmed. 

Wilson  &  Tomerlin,  of  Oklahoma  Cltyi  for 
plaintiffs  in  error.  Glddings  &  Dortcb,  of  Ok- 
lahoma City,  for  defendant  In  error. 

RtJMMONS,  C.  The  defendant  In  error, 
plaintiff  below,  commenced  this  action  In  the 
district  court  of  Oklahoma  County  to  recover 
a  certificate  repretientlng  66  shares  of  the 
capital  stock  of  the  Oklahoma  Portland  Ce- 
ment Company,  of  the  value  of  $25  per 
share,  of  which  plaintiff  claimed  to  be  the 
owner.  The  iiarties  will  be  referred  to  here- 
in as  they  appeared  in  the  tilal  court 
Plaintiff  alleged  that  the  stock  sought  to  be 
recovered  belonged  to  her,  but  for  her  con- 
venience the  sto(<k  was  In  the  name  of  her 
bnsband,  Henry  M.  Scales,  who  in  ^U  the 
transactions  connected  with  this  case  acted 


as  her  agent ;  that  in  the  yev  1012  plaintiff, 
acting  through  her  husband,  caused  said 
certiflcate  of  stock  to  be  Indorsed  to  one 
Berber  F.  Uarter  to  be  used  as  collateral  In 
procuring  a  loan  from  the  State  Exchange 
Bank,  of  Oklahoma  City,  for  the  benefit  of 
plaintiff;  that  said  Barter,  In  violation  of 
bis  trust  Indorsed  the  said  certiflcate  of 
stock  and  delivered  It  to  the  defendant  W.  F. 
WUson,  as  attorney  and  agent  for  the  de- 
fendant State  National  Bank,  but  that  said 
defendants  Wilson  and  State  National  Bank 
paid  no  valuable  consideration  to  the  said 
Barter  for  the  transfer  of  said  certificate  of 
stock;  that  the  defendants  Wilson  and  State 
National  Bank  knew  at  the  time,  that  they 
took  said  certificate  of  stock  that  neither  the 
plaintiff  nor  her  husband  received  any  cou- 
slderation  whatever  from  the  transfer  there- 
of. The  defendants  State  National  Bank  and 
Oklahoma  Portland  Cement  Company  an- 
swered, denying  generally  the  allegations  of 
ttie  petition  and  specifically  denying  the  al- 
legation of  the  agency  of  Henry  }£.  Scales  for 
the  plaintiff.  These  answer^  were  at  the  trial 
verified.  At  the  trial  the  court  sustained  a 
demurrer  to  the  evidence  of  the  plaintiff  as 
to  the  defendant  W.  F.  Wl}son,  and  he  ap- 
pears no  further  In  this  cause.  The  cautte 
was  tried  to  the  court  without  the  interven- 
tion of  a  Jury,  resulting  in  a  Judgment  for 
plaintiff  against  the  defendants. State  Nation- 
al Bank  .and  Oklahoma  Portland  Cement 
Company  for  a  return  of  said  certificate  of 
stock  or  its  value  in  cash.  If  a  return  could 
not  tie. had,  which  value  the  couit  found  to, 
be  the 'sum  of  $1,485.  The  defendants  State 
National  Bank  and  Oklahoma  Portland  Ce- 
ment Company  bring  this  proceeding  in  error 
to  reverse  this  Judgment  of  the  court 

The  record  discloses. plaintiff  was  the  own- 
er of  two  bonds  of  the  LoulevlUe  &  Nashville 
Kallroad  Company  which  were  paying  a  small 
rate  of  interest  and  that,  desiring  to  Invest 
(be  money  represented  by  said  Ixtnds  more 
profitably,  she  caused  the  same  t^  be  sold, 
and  caused  her  husband,  who  was  a  stock- 
bolder  In  the'  Oklahoma  Portland  Cement 
Company,  to  purchase  the  66  shares  of  stock 
represented  by  the  certificate  in  controversy 
herein ;  that  for  the  convenience  of  plaintiff 
the  certiflcate  was  taken  In  the  hiime  of  her 
husband,  Henr7  M.  Scales,  who  acted  as  her 
agent  in  managing  this  stock.  Some  time  in 
the  year  1911  the  plaintiff  wished  to  borrow 
some  money,  and  wished  to  use  this  certifl- 
cate of  stock  as  collateral  for  the  l<ian.  At 
that  time  Berber  P.  Barter,  who  occupied  the 
same'  o^ce  with  her  husband,  was  doing  busi- 
ness with  the  State  Exchange  Bank,  of  Ok- 
lahoma City,  and  advised  the  husband  of 
plaintiff  that  be  could  procure  the  loan  from 
said  bank.  On  April  1, 1911,  Henry  M.  Scales 
indorsed  the  certificate  of  stock  to  Herber 
P.,  Barter,  and  delivered  the  same  to  blm 
to  deposit  as  collateral  for  the  loan  desired 
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to  be  procnred  by  plaintiff.  The  president  of 
the  State  Exchange  Bank  was  at  this  time 
absent  from  the  dty,  and  the  loan  was  not 
effected.  Henry  H.  Scales  testified  that  Har- 
ter  returned  him  the  stock  as  soon  as  he 
learned  that  the  president  of  the  State  Kz- 
change  Bank  was  absent,  and  that  he  (Scales) 
placed  the  same  In  his  drawer  in  a  safe  in 
the  office,  whlcA  safe  was  used  Jointly  by 
Scales  and  Barter,  but  In  which  each  had 
a  separate  box  or  compartment  for  his  pri- 
vate papers.  On  May  19,  1911,  Barter  In- 
dorsed this  certificate  in  blank  and  delivered 
the  same  to  the  Oklahoma  City  National 
Bank  as  collateral.  He  was  at  that  time  In- 
debted to  the  Oklahoma  City  National  Bank 
In  the  sum  of  about  99,000,  for  which  said 
bank  held  various  Items  of  collateral.  Short- 
ly thereafter  the  State  National  Bank  pur- 
chased the  assets  of 'the  Oklahoma  Clt^  Na- 
tional Bank  and  took  over  Its  business,  and 
thus  acquired  the  collateral  and  the  Indebt- 
edness of  Barter.  Henry  M.  Scales  testified 
that  be  first  learned  where  this  certificate 
of  stock  was  some  time  In  the  year  1912,  be- 
ing notified  by  an  attorney  of  the  Oklahoma 
Portland  Cement  Company  that  this  certifi- 
cate of  stock  had  been  sent  to  the  company 
for  transfer  upon  its  books.  It  does  not  ap- 
pear from  the  wldence  that  at  the  time  Bar- 
ter pledged  this  stock  he  received  any  money 
therefor,  nor  was  the  time  of  payment  of  his 
Indebtedness  to  the  bank  extended.  At  the 
time  of  his  pledge  of  this  stock  his  account 
with  the  bank  was  overdrawn  $994.38.  This 
overdraft  was  liquidated  on  May  25,  1911,  by 
deposit  of  $1,400.  Thereafter,  on  June  6, 
1911,  Harter  created  an  overdraft  which  sub- 
sequently. In  July,  amounted  to  |1,033.  On 
August  9,  1911,  this  was  liquidated  by  de- 
posit of  |1,033.  On  August  9th  another  over- 
draft was  created  of  ?8.90,  Which  was  liqui- 
dated on  August  11th  by  deposit  of  a  like 
amount.  On  July  22, 1911,  the  State  Nation- 
al Bank,  by  its  attorney,  posted  notice  of  sale 
of  pledged  chattels  In  which  it  advertised 
the  sale  of  this  certificate  of  stock,  together 
with  other  certificates  of  stock,  .to  satisfy 
nil  indebtedness  of  Berber  P.  Harter,  rep- 
resented by  four  notes  and  an  overdraft, 
'fhe  notes  and  overdraft  were  described  as 
follows:  One  note  dated  April  15,  1911,  due 
May  14,  1911,  for  $1,000,  upon  which  there 
was  due.  Including  interest  and  attorney's 
fees,  $1,127.32;  one  note  in  the  sum  of  $2,500, 
dated  April  13,  1911,  due  60  days  after  date, 
upon  which  there  was  due.  Including  Inter- 
est and  attorney's  fees,  $2,783;  one  note  for 
the  sum  of  $4,000,  dated  April  21,  1911,  due 
June  20,  1911,  upon  which  there  was  due.  In- 
cluding Interesi  and  attorney's  fees,  $4,436.- 
66 ;  one  note  tor  the  sum  of  $500,  dated  May 
S,  1911,  due  30  days  after  date,  upon  which 
there  was  due,  including  Interest  and  attor- 
ney's fees,  $578.32 ;  also  an  overdraft  in  the 
aum  of  $1,038.50.  The  collateral  was  not  sold 
under  this  notice.    Barter  came  In  and  paid 


something  on  the  debt,  and  on  three  or  four 
different  occasions  paid  something  on  the  In- 
debtedness until  it  was  reduced  to  about 
55,000.  On  September  4,  1912,  another  notice 
of  sale  of  the  pledged  collateral  was  posted 
by  the  State  National  Bank  advertising  for 
sale  this  certificate  of  stock,  and  two  others, 
one  for  53  shares  and  one  for  86  shares  of 
the  capital  stock  of  the  Oklahoma  Portland 
Cement  Company  to  satisfy  the  indebtedness 
of  Berber  P.  Barter,  consisting  of  three 
promissory  notes:  One  for  $5,000,  dated  No- 
vember 27,  1911,  due  December  20,  1911; 
one  for  $825,  dated  and  maturing  as  above; 
another  for  $264.41,  bearing  the  same  date 
and  maturing  at  the  same  time — aggregating, 
including  interest  and  attorney's  f^es,  the 
sum  of  $6,515.97.  Under  this  notice  this  cer- 
tificate of  stock  was  sold  on  October  1,  1012, 
together  with  the  other  collateral  for  the  tsam 
of  $100  to  Bebecca  Lynn.  She  was  a  derk  In 
the  employ  of  the  attorney  for  the  State  Na- 
tional Bank,  and  later  transferred  this  cer- 
tificate of  stock  to  said  bank. 

Counsel  for  defendants  make  tiiree  assdgn- 
ments  of  error:  First,  error  In  permitting 
Henry  M.  Scales,  the  husband  of  plalntifT, 
to  testify  to  the  transaction  by  whldi  the 
plaintiff,  Lily  W.  Scales,  claimed  to  have 
purchased  the  shares  of  stock  In  the  Okla- 
homa Portland  Cement  Company;  second, 
that  there  was  a  variance  between  tb&  allega- 
tions of  the  plaintiff's  petition  and  the  proof 
offered  in  support  thereof  in  this,  and  that 
the  plaintiff  alleged  the  stock  in  controversy 
bad  been  hypothecated  with  the  bank  in  vio- 
lation of  a  trust  imposed  in  Harter  to  hy- 
pothecate the  same  to  the  State  Bxchange 
Bank  to  secure  a  loan  tor  plaintiff,  while  the 
evidence  disclosed  that  the  stock  came  into 
the  hands  of  Barter  at  the  time  It  was  hy- 
pothecated with  the  Oklahoma  City  National 
Bank  by  a  larceny  from  the  private  drawer 
of  the  husband  of  plaintiff;  third,  the  court 
erred  In  holding  plaintiff  was  entitled  to  re- 
cover possession  of  said  stock  or  Its  valae, 
there  being  no  sufficient  compd%nt  evidence 
to  support  such  judgment  of  the  court. 

[1]  We  have  carefully  examined  the  testi- 
mony of  the  plaintiff  and  her  husband,  Benry 
M.  Scales,  as  to  the  transaction  by  which 
Mrs.  Scales  claimed  to  become  the  owner  of 
this  certificate  of  stock,  and  we  find  no  prej- 
udicial error  in  the  admission  of  such  tes- 
timony. It  has  been  held  by  this  court  that 
agency  resting  In  parol  can  generally  be 
proved  by  the  testimony  of  either  the  prin- 
cipal or  the  person  who  claims  to  be  the 
agent,  and  the  foregoing  rule  is  not  changed 
when  the  purported  agent  Is  either  the  has- 
band  or  Wife  of  the  principal.  Armatrong, 
Byrd  A  Co.  v.  Crump,  25  Okl.  452,  106  Pac 
855;  liowman  v.  Blaine  County  Bank,  40  OkL 
519,  139  Pac.  952.  The  court  therefore  did 
not  err  In  admitting  the  testimony  of  plain- 
tiff and  her  husband  that  he  was  acting  as 
her  agent  la  the  transaction.    Aa  her  agent 
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In  tHe  pnrcbase  and  management  of  these 
Bhaxes  of  stock,  he  was  a  competent  witness 
to  testify  aa  to  what  he  did  in  buying  said 
stock  and  in  disposing  of  it 

[2-4]  In  the  view  we  take  of  the  principal 
question  In  this  case,  we  do  not  think  that 
the  question  of  variance  raised  by  the  second 
assignment  of  error  is  material  to  a  deter- 
mination thereof;  for,  unless  the  bank  gave 
a  consideration  for  the  transfer  of  this  stock 
to  It  as  collateral,  it  could  not  be  injured 
by  the  variance  complained  of;  for,  unless 
plaintiff  ml^t  be  estopped  from  reclaiming 
her  property,  it  waa  immaterial  whether  the 
pledging  of  the  stock  was  wrongful  or  crim- 
inal. 

We  come  then  to  the  principal  question  in- 
volved in  this  cause,  whether  or  not  the  de- 
fendant State  National  Bank,  or  Its  prede- 
cessor in  interest,  the  Oklahoma  City  Na- 
tional Bank,  was  a  bona  fide  pledgee  of  tbla 
certificate  of  utock  for  value.  The  plalutlfC 
having  established  her  ownership  of  this  cer- 
tificate of  stock,  and  there  Is  in  the  record 
no  attempt  on  the  part  of  the  defendants  to 
dispute  her  ownership,  she  could  only  be  de- 
prived of  her  ownership  therein  by  the  tor- 
tious or  criminal  act  of  another  because  of 
an  estoppel,  and  the  burden  was  upon  the  de- 
fendants to  show  such  estoppel.  The  prin- 
cipal element  of  estoppel  by  conduct  is  that 
the  party  claiming  the  estoppel  has  been  led 
by  sudi  conduct  to  act  to  his  prejudice. 
However  negligent  plaintiff  tind  her  husband 
may  have  been  in  this  matter,  unless  the  de- 
fendant bank  or  its  predecessor  parted  with 
something  of  value  or  acted  to  its  prejudice 
In  consideration  of  the  pledge  of  this  stock, 
they  cannot  hold  It  against  the  rightful  own- 
er. Walls  V.  Farrlngton,  27  Okl.  764,  119 
Pac.  428,  35  L.  B.  A.  (N.  S.)  1174 ;  First  Nat 
Bank  V.  Strauss,  66  Miss.  479,  6  South.  232, 
14  Am.  St  Bep.  579 ;  Goodwin  v.  Mass.  Loan, 
etc,  Co.,  152  Mass.  189,  25  N.  £.  100. 

A  certificate  of  stock,  while  transferable 
by  Indorsement  and  delivery,  is  not  Invested 
with  the  sanctity  of  commercial  paper,  and 
stands  upon  the  same  footing  as  any  other 
personal  property.  Weaver  v.  Barden,  49 'N. 
Y.  286;  Cook  on  Stock  and  Stockholders  (3d 
Ed.)  I  412. 

The  defendants  in  this  case  have  not  shown 
upon  what  conslderatioa  this  certificate  of 
stock  was  received  from  Harter,  except  that 
it  was  to  be  collateral  to  whatever  indebted- 
ness he  might  then  or  thereafter  owe  the 
bank.  The  cashier  of  the  pledgee  bank  tes- 
tified that  "he  must  have  received  some  mon- 
ey," but  no  evidence  was  offered  to  show  that 
he  received  any  amount  of  money.  There  is 
no  evidence  In  the  record  to  show  that  at  the 
time  this  stock  was  pledged  any  extension 
in  the  date  of  maturity  of  the  Indebtedness 
of  Harter  was  agreed  upon.  In  fact,  the 
contrary  seein»  to  appear  from  the  evidence ; 
for  In  July  thereafter  notice  was  given  of  a 


sale  of  this  and  other  ooUateral  to  satisfy 
the  indebtedness  of  Harter,  all  of  which,  ex- 
cept the  overdraft,  antedated  the  pledging  of 
this  stock;  and  the  time  of  payment  of  none 
of  this  Indebtedness  seems  to  have  been  ex- 
tended. The  testimony  of  the  attorney  for 
the  defendant  bank  Is  that  the  sale  was  not 
made  because  Barter  made  a  payment  upon 
his  Indebtedness,  and  thereafter  made  sev* 
eral  other  -payments,  and  that  the  indebted- 
ness was  thereafter  extended  from  time  to 
time;  but  nowhere  does  the  record  disclose 
that  any  such  extensions  were  in  considera- 
tion of  the  pledging  of  thla  certificate  of 
stock,  or  that  there  was  any  other  considera- 
tion for  such  extension  than  the  periodical 
payments  upon  the  Indebtedness  made  by 
Harter.    Fenouille  v.  Hamilton,  35  Ala.  319. 

But  defendants  in  their  brief  only  argue 
that  they  gave  a  valuable  consideration  for 
the  pledge  of  this  stock,  for  the  reason  that 
thereafter  Harter  was  permitted  to'overdraw 
his  account  in  the  bank  In  the  sum  of  $1,038. 
This  overdraft  and  the  small  overdraft  of 
$8.90,  which  was  also  repaid,  were  the  only 
indebtedness  Incurred  by  him  after  this 
stock  was  pledged.  There  Is  no  evidence  in 
the  record  that  at  th«^  time  this  collateral 
was  pledged  the  bank  agreed  to  permit  any 
overdraft,  or  that  this  overdraft  arose  in  any 
different  mapner  than  the  overdraft  which 
stood  upon  the  books  of  the  bank  against 
Harter  at  the  time  this  stock  was  pledged. 
But  this  overdraft  cannot  avail  the  defend- 
ants as  a  consideration  for  the  transfer  of 
this  stock,  for  the  reason  that  the  record  dis- 
closes that  the  same  was  paid  by  deposit  in 
full  about  60  days  after  the  same  first  be- 
gan to  be  permitted.  The  bank,  having  been 
repaid  the  consideration  which  it  claims  to 
have  parted  with  for  this  stock,  cannot  claim 
to  hold  the  same  as  an  Innocent  purchaser 
for  value  against  the  real  owner  thereof,  be- 
cause, having  been  repaid,  it  has  suffered  no 
Injury,  and  the  principal  element  of  estop- 
pel upon  which  It  must  rely  falls. 

We  therefore  conclude  that  the  defendants 
have  failed  to  show  any  valuable  considera- 
tion for  the  transfer  to  It  by  way  of  pledge, 
of  the  certificate  of  stock  here  in  controversy, 
and  that  the  Judgment  of  the  trial  court 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


INGRAM  et  al.  T.  DUNNING.     (No.  4862.) 

(Sapremto  Court  of  Oklahoma.     Jmie'6,  1916. 

Itehearing  Denied  Sept  19,  1916.) 

(Syllabua  &y  tk«  Court.) 

1.  EVIDBNCS    «=»597— SOITICESiSOT    TO     SUP- 
PORT Verdict. 
The  verdict  of  the  Jary  most  reasonably  be 

suppoit«d  by  the  eiddence. 
[Ed.   Note.— For  other  eases,   ate   Evidence, 

Cent  Dig.  |  2449:  Dec.  Dig.  «=p697.] 
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2.  'ErtDTKck  '«ts»697  — Kew   Teial   e=»70— 

SUTFICIKNOT    OF    BVIOENCE— OONJXXSTUBE. 

Where  the  verdict  of  the  jury  u  not  sus- 
tained by  sufficient  evidence,  or  is  based  upon 
conjecture,  It  is  the  imperatiTe  duty  _  of  the 
court,  up<Hi  timelT  motion,  to  set  It  aside  and 
grant  a  new  trial. 

(a)  A  verdict  based  upon  mere  conjecture  is 
not  sustained  by  sufficient  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2449;  Dec.  Dig.  «=»697;  New 
Trial,  Cent.  Di«.  fi  142,  143;  Dec.  Dig.  <8» 
70.] 

Commlssionerg'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklaboma  County; 
W.  R.  Taylor,  Judge. 

Action  by  J.  3.  Dunning  against  C.  O.  In- 
gram and  another.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Ames,  Cbambers,  Lowe  &  Ridiardson,  of 
Oklaboma  City,  for  plaintiffs  in  error.  Ever- 
est &  Campbell  and  Warren  K.  Snyder,  all  of 
Oklahoma  Olty,  for  defendant  in  error. 

COLLIER,  C.  This  is  an  action  brought  by 
the  defendant  In  error  against  the  plaintiffs 
in  error  to  recover  the  sum  of  $25,000,  with 
Interest  thereon  at  8  per  cent,  per  annum, 
for  the  breacb  of  a  contract  to  manufacture 
and  market  a  remedy  for  tuberculosis,  and 
for  the  wrongful  appropriation  of  the  formu- 
la for  compounding  said  remedy.  Hereinafter 
the  parties  will  be  designated  as  they  were 
in  the  trial  court 

The  petition,  in  substance,  alleges  as  fol- 
lows: That  defendants  Induced  this  plaintiff 
to  enter  Into  a  written  contract  with  said 
defendants  on  said  Ist  day  of  February, 
1008,  whereby  this  plaintiff,  J.  J.  Dunning, 
furnished  to  said  defendants,  C.  C.  Ingram 
and  F.  M.  Weaver,  the  formula  of  said  com- 
position known  as  Coltranollne,  for  the  pur- 
pose of  permuting  said  defendants,  C.  O. 
Ingram  and  F.  M.  Weaver,  to  test  said  compo- 
sition and  to  determine  Its  force  and  effect 
when  properly  administered,  with  the  fur- 
ther agreement  that,  in  event  said  defend- 
ants, C.  C.  Ingram  and  F.  M.  Weaver,  should 
be  satisfied  with  the  same  and  of  Its  desir- 
ability as  a  medicine,  to  sell  It  to  the  public, 
the  said  plaintiff,  J.  J.  Dunning,  and  defend- 
ants, C.  0.  Ingram  and  F.  M.  Weaver,  would 
organize  a  corporation  In  the  manner  and 
form  provided  by  said  contract;  that  the  said 
Ingram  and  Weaver,  Immediately  after  pro- 
curing said  formula,  proceeded  to  test  the 
same  and.  plj9.ce  it  upon  the  market,  and 
failed  and  refused  to  recognize  Mr.  Dunning 
in  the  transaction,  or  to  account  to  him  for 
the  sales  and  to  x>ay  him  the  sum  of  $50  per 
month  for  the  period  of  60  days  during  which 
time  tests  were  to  be  made;  that  the  said 
plaintiffs  In  error,  in  furtherance  of  said 
conspiracy,  converted  the  said  formula  to 
their  own  «se  and  proceeded  to  compound 
and  manufacture  a' medidne 'under  the  name 


of  StramoUne,  to  the  ditmags  of  plaintiff  in 
the  sum  of  $25,000. 

The  said  contract,  a  copy  of  wfaidi  la  at- 
tached to  plalntiffa  petition,  in  part  provides: 

"That  said  first  party  is  tiie  owner  of  a  cer- 
tain compound  or  medical  mixture,  the  in- 
gredients and  component  parts  of  which  are 
known  only  to  party  of  the  first  par^  and  which 
are  a  valuable  asset  and  property  right  of  said 
party  of  the  first  part,  known  as  Coltcanoline, 
same  being  a  medicine  or  compound  used  for  the 
cure  of  tuberculosis,  commonly  called  consump- 
tion, and  said  second  parties  are  desirous  of  pro- 
curing an  interest  in  said  compoond,  mixture, 
and  the  profits  which  might  arise  or  grow  out 
of  the  compounding,  diapenaing,  administering, 
selling,  and  vending  of  said  Coltrauoline  as  a 
medicine  and  curative,  but  the  said  second  par- 
ties are  at  this  time  not  convinced  thorougb- 
ly  as  to  the  force  and  effect  of  said  medicine 
when  properly  administered,  and  desire  to  see 
the  same  experimented  with  for  a  period  of 
sixty  days  from  this  date,  and  if  tlie  same  aiiajl 
come  up  to  the  representations  and  prove  a 
success  during  said  sixty  days'  period,  said  first 
party  and  second  parties  are  to  cause  to  be 
created  and  are  to  organise  a  corporation  an- 
der  the  laws  of  the  state  of  Oklahoma,. with  aui 
authorized  capital  stock  of  fifty  thousand  dol- 
lars, the  organizers  to  be  the  parties  hereto 
and  none  others,  and  saidT  first  party  is  to  be 
designated  and  elected  president  daring  Ills 
pleasure  during  all  of  the  time  said  corpora- 
tion is  in  existence  and  doing  business.  Said 
corporation  is  to  be  organized  under  the  name 
of  the  OoltranoUne  Oonipanv,  with  its  princi- 
pal place  of  business  at  Oklahoma  City,  state 
of  Oklaboma,  and  for  the  business  and  purpose 
of  mixing,  preparing,  compounding,  administer- 
ing, selling,  and  vending  said  compound  and 
medicine  for  profit,  and  each  of  the  parties  here- 
to are  to  have  a  one-third  interest  ia  and  to 
said  corporation  and  stock  company,  if  incorpo- 
rated. Said  second  parties  jointly  agree  to  pay 
to  said  first  party  the  sum  of  fit^  dollars  per 
month,  payable  on  the  first  day  of  each  month, 
for  said  period  of  sixty  days  of  the  experimental 
stage  herein  provided  for,  which  said  sum  shall 
be  and  remam  the  sole  property  of  said  first 
party,  and  in  addition  tltereto  all  profits  which 
may  arise  or  result  from  the  selling,  compound- 
ing, or  administering  of  said  compound  for 
said  period  of  sixty  davs  is  to  be  the  sole  and 
individual  property  and  profit  of  the  said  first 
party." 

A  general  demurrer  was  filed  to  tlie  peti- 
tion, overruled,  and  excepted  to. 

Thereafter  the  defoidanta  filed  an  amend- 
ed answer  consisting :  First,  of  a  general  de- 
nial; and,  second,  admitting  the  execution  of 
the  contract,  a  copy  of  which  is  attached 
to  plaintiff's  petition,  wherein  it  was  agreed 
that  defoidant  below  shonld  have  60  days  in 
which  to  experiment  with  said  formula  to  de- 
termine Its  merits,  and  that  thereafter  a  cor^ 
poratlon  was  to  be  organized  as  provided  by 
said  contract  for  th^  purpose  of  furthering 
the  sale  of  Coltranollne,'  and  that  at  the  time 
of  making  the  contract  plaintiff  in  error  had 
no  Icnowledge  of  the  said  formula,  and  that 
they  did  not  know  the  nature  of  said  fOrmala, 
and  that  they  did  not  know  the  nature  of  the 
component  parts  thereof  until  after  the  ex- 
ecution of  the  contract;  thkt  when  the  formn- 
la  was  delivered  to  them  defendants  advised 
the  plaintiff  that  the  formula  was  unsafe  to 
administer  to  patients,  and  that  same  did 
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not  hare  the  merltg  and  properties  claimed 
tberefM,  and  tbat  tbe  plaintiffs  tested  and 
experimented  with  the  comtiDund  or  mlxtnre, 
and  fouid  same  not  to  be  a  snccess,  and 
tberenpon  abandooiea  the  contract 

The  evidence  in  this  case  is  very  volumi- 
nous, bat  no  data  Is  thereby  offered  by  which 
the  jury  could  possibly  ascertain  the  damage 
sustained  by  the  plaintiff,  If  any,  by  the 
wrongful  appropriation  of  said  formula  of  the 
plaintiff  by  the  defendants;  the  entire  evi- 
dence as  to  the  value  of  said  formula  being 
entirely  speculative. 

There  is  no  evidence  as  to  the  quantity  of 
Coltranoline  sold  or  the  profits  arising  from 
the  sales  thereof  during  the  60  days  provided 
for  the  investigation.  There  was  undisputed 
evidence  that  the  formula  for  the  compound- 
ing of  Coltranoline  provided  for  four  grains 
of  morphine  In  each  12  ounces  of  said  mlz- 
tnre,  and  tbat  the  defendants  advised  plain- 
tiff that  the  effect  of  the  use  of  said  com- 
pound for  any  length  of  time  would  make 
morphine  fiends,  and  the  sale  of  It  would  be 
In  violation  of  law,  and  that  they  declined  to 
carry  out  said  contract  as  to  the  formation 
of  a  corporation  and  the  manufacture  and 
sale  of  aaid  compound. 

The  case  was  tried  to  a  Jnry,  and  at  the 
close  of  the  evldedce  tbe  defendant  mored 
for  a  directed  verdict,  which  challenged  the 
attention  of  the  court  to  the  sufficiency  of 
tbe  evidence.  The  Jury  returned  a  verdict 
for  plaintiff  in  the  ^m  of  ¥2,000.  Timely 
motion  was  made  for  a  new  trial,  overruled, 
and  excepted  to,  and  judgment  rendered  in 
accord  with  the  verdict  To  reverse  said 
judgment,  this  appeal  Is  prosecnted. 

There  are  many  errors  assigned,  but  in  the 
view  we  take  of  the  case  we  deem  It  unneces- 
sary to  review  other  than  the  assignments: 
(1)  That  the  court  erred  in  overruling  tbe 
denrarrcr  to  the  petition ;  (2)  that  the  verdict 
rendered  Is  not  sustained  by  sufficient  evi- 
dence; and  (3)  that  the  court  erred  In  over- 
ruling the  motion  for  a  new  trial. 

We  think  that  the  petition  states  a  good 
cause  of  action,  and  that  the  demurrer  there- 
to was  properly  overruled. 

As  it  is  stipulated  by  the  contract  plead- 
ed in  this  cause,  admitted  by  the  defendants 
to  have  been  executed  by  them,  that  the  de- 
fendants were  to  pay  to  the  plaintUf  the 
sum  of  $00.  per  month  for  00  days  pending 
the  investigation  of  the  formula  of  Coltrano- 
line, $26  of  which  plalntHF  admits  to  have 
been  paid  to  him,  it  therefore  clearly  ap- 
pears that  the  plalntUF  was  oMttied  to  re- 
cover of  the  defendants  the  sum  of  $76,  to- 
gether with  interest  thereon  from  the  time 
sttpDlated  in  said  contract  that  said  $60 
per  month  for  60  days  was  to  be  paid,  pend- 
ing the  said  Investigation. 

As  the  eridenee  does  not  show  the  quan- 
tity of  Coltranoltne  sold,  or  the  profits  aris- 
ing from  such  sales  daring  the  00  days  pro- 
Tided  for  the  investigation,  the  plaintiff  is 
160P.-«0 


not  entitled  to  recover  for  snch'toles  aftd 
profits,  if  any. 

As  It  is  averred  in  the  petition  that  the 
formation  of  the  corporation  as  provided  in 
said  contract,  and  the  manufacture  and  mar- 
keting of  Coltranoline,  was  conditioned  upon 
O.  E.  Ingram  and  F.  M.  Weaver  testing  said 
composition  and  determining  its  force  and 
effect  when  properly  administered,  with  the 
further  agreement  that  in  the  event  said  de- 
fendants, Ingram  and  Weaver,  should  be  sat- 
isfied with  the  same  and  of  its  desirability 
as  a  medicine,  we  are  of  the  opinion  that 
defendants  had  a  right  upon  fairly  determin- 
ing tbat  the  Investigation  provided  to  be 
made  by  said  contract  did  not  prove  that 
tbe  formula  for  the  manufacture  of  Coltran- 
oline was  of  the  merit  claimed  for  it,  and 
was  an  unsafe  remedy  to  be  administered,  to 
decline  to  carry  out  the  provisions  of  the 
contract  as  to  the  creation  of  a  corporation 
and  the  manufacture  and  sale  of  Coltrano- 
line, without  Incurrhig  any  liability  to  the 
plaintiff  for  faUnre  to  form  a  corporation 
and  to  manufacture  and  matket  Coltranoline. 
In  short,  as  admitted  by  the  pleading,  the 
provision  of  the  contract  as  to  the  forma- 
tion of  the  corporation  and  tbe  manufactnre 
and  sale  of  Coltranoline  was  conditioned  that 
tbe  Investigation  provided  fer  by  said  con- 
tract satisfied  defendants  as  to  the  valne 
of  Coltranoline  as  a  remedy  for  tuberculosis. 

[1,  2]  Inasmuch  as  the  formation  of  the 
corporation  and  the  marketing  of  Coltrano- 
line was  by  the  contract  conditioned  that 
the  investigation  provided  for  by  tbe  con- 
tract was  satisfactory  to  the  defendants  as 
to  the  valne  of  Coltranoline  as  a  remedy  for 
tul>erculo8is,  and  the  unquestlctned  evidence 
being  that  tbe  formula  for  contpounditig  Col- 
tranoline was  not  approved  by  defendants, 
and  they  notified  plaintiff  of  their  nonap- 
proval  of  the  same  and  their  r^naal  to  form 
a  corporation  and  market  Coltran<rtlne,  uo-' 
der  the  vieW  we  take  of  the  contract,  the 
plaintiff  was  only  entitled  to  recover  tbe  $60 
per  month  provided  to  be  paid  him  daring 
the  60  days'  time  provided  for  Investigation 
of  said  formula  and  the  profits,  If  any,  aris- 
ing from  the  sale  of  Coltranoline  during  said 
GO  days  contracted  for  investigation,  and 
the  damages  resulting  from  the  wrongful 
appropriation  of  said  formula  for  Coltrano- 
line, if  the  same  was  appropriated  by  them. 
If  it  be  admitted  tbat  there  Is  evidence  rea- 
sonably  tending  to  sboW  defendant  appro- 
priated plaintiff's  formula  for  compounding 
Coltranoline,  that  Is,  that  the  formula  of 
Coltranoline  is  substantially  the  same  as 
Stramollne,  which  we  do  not  hold,  the  de- 
fendants would  be  liable  to  plaintiff  for  the 
value  of  said  formula,  but  to  entitle  plaintiff 
to  recover  therefor  the  value  of  the  formula 
must  be  sustained  by  sufficient  evidence  rea- 
sonably tending  to  support  tbe  same,  as  it 
is  an  elementary  principle  of  law  tluit  the 
findings  of  a  jury  must  be  reasonably  sus- 
tained by  the  evidence, 
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In  The  Ma^or,  Aldermen,  and  Commonalty 
of  the  City  of  New  York  t.  Franklin  Ran- 
smu  and  Uzzlah  Wenman,  23  How.  (U.  S.) 
487,  16  L.  Ed.  516,  it  is  held: 

"In  an  action  for  damages  for  the  Infringe- 
ment of  a  patent  right,  the  plaintiS  must  fur- 
nish some  data  by  wUch  the  jnry  may  estimate 
the  actual  damage." 

In  the  body  of  the  opinion  It  Is  said: 

"But,  if  he  fails  to  furnish  any  evidence  of 
the  proper  data  for  a  calculation  of  his  damage, 
he  should  not  expect  that  a  jury  should  work 
out  a  result  for  him  by  inferences  or  presump- 
tions founded  on  such  subtle  theories. 

The  evidence  as  to  the  valne  of  the  formu- 
la alleged  to  have  been  wrongfully  appro- 
priated by  the  defendants  Is  entirely  specu- 
lative, and  we  are  unable  to  see  that  the 
plaintiff  has  furnished  evidence  to  entitle 
bim  to  recover  for  the  wrongful  appropria- 
tion of  plaintiff's  formula,  even  if  such 
wrongful  appropriation  tvas  made  by  defend- 
ants, and  did  not  afford  any  basis  whatever 
for  the  Jury  to  predicate  the  verdict  ren- 
dered. It  therefore  clearly  appears  that  the 
verdict  for  $2,000  is  not  reasonably  support- 
ed by  the  evidence.  In  short,  the  verdict 
for  $2,000,  is  founded  upon  conjecture,  a 
mere  guess,  and  the  court  committed  prej- 
udicial error  in  overruling  the  motion  for  a 
new  trial. 

Section  5033,  B.  L.  1010,  provides: 

"  ♦  •  *  The  former  verdict,  report  or  de- 
cision shall  be  vacated,  and  a  new  trial  granted, 
on  the  application  of  the  party  aggrieved,  for 
any  of  the  following  causes,  affecting  materially 
the  substantial  rights  of  such  p?.rty:    •    «    • 

"6.  That  the  verdict,  report  or  decision  is 
not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law." 

"A  verdict  t>a8ed  upon  conjecture  •  •  • 
should  be  set  aside."  Spaulding  Mfg.  Co.  v. 
Holiday,  82  Okl.  823,  124  Pac.  35. 

"Where  there  is  no  evidence  reasonably  tend- 
ing to  establish  a  material  issue  submitted  to 
the  jury  under  the  instructions  of  the  court, 
which  the  jury  must  have  found  in  favor  of  the 
prevailing  party  in  order  to  have  returned  the 
verdict  returned,  the  verdict  will  be  set  aside." 
Terry  v.  Creed,  28  Okl.  857,  115  Pac.  1022. 

"Where,  on  inspection  of  the  record,  it  is  ap- 
parent that  the  evidence  does  not  reasonably 
sustain  the  verdict  of  the  jury,  the  verdict  will 
l>e  set  aside  by  this  court.  Hassel  v.  Morgan 
et  al,  27  Okl.  453,  112  Pac.  969. 

"Where  there  is  an  entire  lack  of  evidence  to 
sustain  a  material  issue  found  by  •  •  •  the 
jnry,  this  court  will  set  aside  the  verdict  and 
grant  a  new  trial."  Puis  v.  Bobt  Casey,  IS 
OkL  142,  92  Pac.  388. 

We  therefore  recommend  that.  If  the  plain- 
tiff remits  the  Judgment  rendered  to  the  sum 
of  $75,  with  interest  thereon  at  6  per  cent, 
per  annum  from  the  8th  day  of  March,  1908, 
this  cause  be  affirmed,  and,  if  the  plaintiff 
falls  to  so  remit  said  Judgment,  that  this 
cause  be  reversed  and  remanded,  with  in- 
structions to  grant  a  new  trial. 


PER  CUBTAM.    Adopted  In  whole. 


HORTON  T.  PRAQUE  NAT.  BANK. 

(No.  7610.) 

(Supreme  Court  of  Oklahoma.    July  11,  1916. 

Rehearing  Denied  8t^  19,  1916.) 

fSyUahus  (y  the  Court.) 

1.  New  Trial  @=32  —  Appeai.  frou  Jdstici 

OOUBT— AtJTHORITT  OF  COUNTT  COUBT. 

A  countv  court,  upon  a  trial  de  novo  of  a 
cause  appealed  from  a  justice  court,  has  power 
for  proper  causes  to  grant  a  new  trial. 

[Ed.  Note,— For  other  cases,  see  New  Trial, 
Cent  Dig.  St  4,  6 ;  Dec.  Dig.  «=92.] 

2.  New  Tbiai.  «s»72— Right  to— Vebdict. 

It  is  the  dnty  of  the  trial  judge  in  courts  of 
record  to  either  approve  the  verdict  of  the  jury 
or  to  grant  a  new  trial;  and,  unless  the  trial 
judge  believes  that  the  verdict  is  just  and  is  sus- 
tained by  the  weight  of  the  evidence,  he  should 
set  the  same  aside  and  grant  a  new  triah 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  fg  146-148;  Dec.  Dig.  «=972.] 

3.  New  Tbial  «=>128(S)  —  MonoRS  fob  — 
Right  to  Evidence. 

A  motion  for  new  trial  which  assigns  as 
grounds  therefor  "that  said  verdict  is  not  sup- 
ported by  the  evidence ;  that  said  verdict  is  con- 
trary to  the  weight  of  the  evidence"— antborizes 
the  trial  court  to  set  aside  a  verdict  wliich  he 
believes  to  be  contrary  to  the  weight  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  261;   Dec.  Dig.  e=»128(5).] 

4.  New  Tual  9=3l56  —  Motions  —  Jukibdio- 
tion. 

A  modon  for  new  trial  was  filed  witliin  three 
days  after  the  rendition  of  judgment,  and  at  the 
term  at  which  the  cause  was  tried,  bat  said  mo- 
tion was  not  determined  by  the  trial  court  nntil 
the  succeeding  term.  Held,  that  the  trial  court 
was  not  divested  of  jurisdiction  to  determine 
said  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  316;   Dec.  Dig.  «=3l56.] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  County  Court,  Lincoln  (bounty; 
H.  11  Jarrett,  Judge. 

Action  by  the  Prague  National  Bank,  a 
corporation,  against  Sam  Horton.  There  was 
Judgment  for  defendant,  and  from  an  order 
granting  a  new  trial,  the  defendant  appeals. 
Affirmed. 

B^rwln  &  Erwln,  of  Wellston,  for  plataitiff 
In  error.  J.  L.  McKamy,  of  Sparks,  and  E. 
A.  Foster,  of  Chandler,  for  defendant  in  er- 
ror. 


BURFORD,  O.  This  was  an  actlcm  otig- 
inally  Instituted  in  a  Justice  court  of  Lbt- 
coln  county  by  tbe  Prague  National  Bank,  a 
corporation,  against  Sam  Horton.  A  trial 
was  had  to  a  Justice  of  tbe  peace,  and  Judg- 
ment rendered  for  defendant  Prom  sadi 
Judgment  the  plaintiff  appealed  to  the  conn- 
ty  court  of  Lincoln  county,  where  a  trial  was 
had  to  a  Jury  and  a  verdict  found  for  the 
defendant,  upon  which  verdict  on  the  sanie 
day  it  was  returned,  a  Judgment  for  defend- 
ant was  entered.  Within  three  days  there- 
after, and  at  the  same  term  at  which  the  tri- 
al was  had,  a  motion  tor  new  trial  was  filed ; 
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at  a  snbseqnmt  tenn  tbe  ooanty  court  grant- 
ed  a  new  trial,  from  which  order  the  defend- 
ant appeals. 

[1]  It  is  urged  that  the  county  court  of 
Lincoln  county  had  no  power  to  grant  a  new 
trial  by  reason  of  the  provisions  of  chapter 
53,  Seas.  Laws  1918,  which  provide  as  fol- 
lows: 

"Justicea  of  the  peace  ahaU  not  grant  new 
trials  for  any  cause  after  a  verdict  by  a  jury." 

It  Is  insisted  that,  Inasmuch  as  this  was  a 
cause  appealed  from  a  justice  of  the  peace, 
'the  county  court  exercised  only  Jurisdiction 
of  a  Justice  of  the  peace,  and  is  therefore 
bound  by  the  limitations  of  the  statute  above 
quoted.  It  is  true  that  this  court  has  held 
<VoweU  V.  Taylor,  8  OkL  625,  58  Pac.  944; 
Hesser  et  al.  v.  Johnson,  13  OkL  53,  74  Pac. 
320)  that  in  an  action  appealed  from  a  jus- 
tice of  the  peace  the  appellate  court  takes 
<HiIy  appellate  jurisdiction,  and  can  hear  and 
determine  the  case  only  as  one  within  the 
Jurisdiction  of  tbe  lower  court,  but  this  doc- 
trine la  applicable  only  in  so  far  as  it  in- 
volves no  loss  of  constitutional  rights.  The 
Constitution  of  the  state  guarantees  the  right 
of  trial  by  jury  (section  19,  art  2),  and  this 
trial  so  guaranteed  is  a  trial  according  to  the 
course  of  the  common  law,  and  the  same  in 
substance  as  that  in  use  when  the  Constitu- 
tion was  formed,  except  in  so  far  as  such 
right  is  modified  by  the  Constitution  itself. 
Tbe  modlflcatlons  provided  by  the  Oonatltu- 
tion  of  this  state  are  that  In  county  courts 
and  courts  not  of  record  a  Jury  shall  con- 
sist of  six  men,  aod  In  all  civil  cases  and 
criminal  cases  less  than  felonies  three- 
fourths  of  the  whole  number  of  jurors  should 
have  power  to  return  a  verdict  Baker  v. 
Newton,  27  Okl.  436,  446,  112  Pac.  1034.  Em- 
braced within  tbe  right  of  trial  by  jury  ac- 
cording to  the  common  law,  and  remaining 
undianged  by  the  Constitntion,  is  the  right 
of  the  trial  judge  to  Instruct  the  jury  as  to 
the  law  and  to  set  asid«  their  verdict  if,  In 
his  opinion,  it  is  against  the  evidence.  Baker 
V.  Newton,  supra;  American  Pub.  Go.  v. 
Fisher,  166  V.  S.  464,  17  Sup.  Ct  618,  41  L. 
Ed.  1079;  Capitol  Traction  Ca  v.  Hof,  174 
U.  S.  1, 10  Sup.  Ot  580,  4S  L.  Ed.  878.  Trials 
in  a  Justice  court  where  the  jury  are  the 
judges  of  the  law  and  the  fact,  and  where, 
as  at  the  present  in  this  state,  the  justice 
may  not  grant  a  new  trial,  are  sustained  up- 
on the  theory  that  a  trial  de  nova  is  granted 
in  the  appellate  court,  and  that  there  the 
party  obtains  the  jury  trial  guaranteed  to 
htm  by  the  Oonstltution,  but  if  we  should 
hold  that  tha  act  of  the  Legislature,  as  In- 
sisted by  the  plalnttCT  in  error,  applies  to  the 
trial  in  the  county  court,  thai  the  act  must 
necessarily  be  void,  as  it  would  deny  the  liti- 
gant at  all  stages  of  the  proceeding  the  tri- 
al by  Jury  as  guaranteed  by  the  Constttu- 
tlOD.  It  is  our  duty  to  construe  the  act  so 
as  to  rendsr  It  constitutional  If  possible. 
As  such  we  are  constrained  to  hold  that  it 
applies  only  to  justices  of  the  peace,  and 


does  not  apply  to  county  courts  upon  appeaL 
The  principles  sustaining  these  views  are 
not  new  In  this  jurisdiction.  In  Baker  v. 
Newton,  supra,  Mr.  Justice  Hayes,  speaking 
for  the  court  In  an  elaborate  discussion  of 
the  questions  Involved,  held  that  in  causes 
of  action  instituted  In  the  county  court,  but 
within  the  jurisdiction  of  the  Justice  of  the 
peace  (Sess.  1872-1873,  Wilson'd  Rev.  &  Ann. 
Stats.),  providing  that  In  the  former  probate 
court  In  all  cases  which  are  within  the  ju- 
risdiction of  a  justice  court,  the  practice, 
proceeding,  and  pleadings,  both  before  and 
after  judgment,  provided  for  justice  proced- 
ure should  be  applicable,  was  not  In  force 
as  to  the  county  court  for  the  reason  that' 
the  trial  by  jury  granted  by  the  Constitution 
was  thereby  denied,  and  that  the  party  was 
entitled  to  a  trial  at  which  the  judge  was 
empowered  to  Instruct  the  jury,  and  to  set 
aside  their  verdict  if,  iq  his  opinion  It  was 
against  the  evidence  of  the  law.  It  is  true 
that  the  exact  point  In  issue  In  that  case  was 
the  right  to  Instruct  the  Jury,  but  the  right 
to  set  aside  their  verdict  is  coincident  with 
the  right  to  Instruct  them;  and,  if  the 
one  la  granted  by  the  Constitution,  so  Is  tbe 
other.  In  Tate  v.  Stone,  36  OkL  369,  373,  130 
Pac.  296,  this  court  applied  the  doctrine  laid 
down  in  Baker  v.  Newton,  supra,  to  a  case 
originating  in  a  justice  court  but  appealed 
to  the  county  court  The  doctrine  of  those 
cases  is  conclusive  of  the  questi6u  raised, 
and  constrains  us  to  the  holding  above  an- 
nounced, which  we  conceive  to  be.  sound,  not 
only  upon  authority  but  upon  principle. 

[2-4]  It  is  next  contended  that  the  motion 
for  new  trial  sets  out  no  sufficient  grounds 
to  authorize  the  trial  court  to  grant  such 
new  trlaL  Without  considering  in  detail  the 
various  grounds  alleged  In  tbe  motion,  it  sets 
out,  among  other  things,  the  following 
grounds: 

"That  the  verdict  is  not  supported  by  the  evi- 
dence, and  that  the  verdict  la  contrary  to  the 
weight  of  the  evidence." 

These  grounds  alone  would  be  sufficient  to 
authorize  the  trial  court  to  grant  a  new 
trial  if  he  found  them  to  be  true.  As  the 
judgment  on  the  motion  is  general,  we  are 
not  advised  upon  what  ground  It  was  sus- 
tained, and  therefore,  if  the  motion  sets  out 
any  ground  upon  which  the  action  of  the 
trial  court  may  have  been  proper,  we  will 
not  reverse  it  This  court  has  frequently 
held  that  it  was  the  duty  of  the  trial  court 
to  either  aM>rove  the  verdict  of  the  Jury  or 
to  grant  a  new  trial;  that  if  in  his  con- 
science he  does  not  believe  the  verdict  to  be 
just  and  in  accordance  with  tbe  weight  of 
tbe  evidence,  he  should  set  It  aside;  that  he 
must  sit  as  a  thirteenth  juror.  Yam^  v. 
Kllgore,  15  Okl.  591,  82  Pac.  990 ;  Hogan  v. 
Bailey,  27  OkL  15,  110  Pac  800;  Bison  v. 
Harris,  161  Pac.  684.  The  grounds  alleged 
In  the  motion  for  a  new  trial  as  above  quot- 
ed are  sufficient  to  diallenge  the  attention  of 
the  trial  court  to  his  duty  In  this  regard,  and 
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if  he  felt  that  the  verdict  was  not  accordiiig 
to  the  weight  of  the  evidence  and  was  unjust, 
It  was  not  only  his  tlgbt  bat  Ids  duty  to 
grant  a  new  trial. 

It  is  finally  urged  that  the  court  had  no 
Jurisdiction  to  grant  the  motion  for  a  new 
trial  after  the  expiration  of  the  term  at 
which  the  cause  was  tried  and  the  motion 
filed.  Section  5035,  ReV;  Laws  1910,  pro- 
vides, with  certain  exertions  "that  the  ap- 
plication for  a  new  trial  must  he  made  at 
the  term  the  verdict,  report,  or  decision  is 
rendered,"  and  within  three  days  after  such 
verdict  or  decision.  Section  5267,  Rev.  Laws 
1910,  provides,  In  part,  as  follows: 

"Tile  district  court  shall  have  power  to  va- 
cate or  modify  its  own  judgments  or  orders,  at 
or  after  the  term  at  which  such  judgment  or 
order  was  made:  First,  By  granting  a  new  trial 
for  the  cause,  within  the  time  and  in  the  manner 
prescribed  in  section  60S5." 

Construing  these  two  sections,  it  has  been 
held  by  the  Supreme  Court  of  Kansas  that 
if  the  motion  be  filed  within  proper  time,  it 
may  be  acted  upon  at  a  subsequent  term.' 
Brenner  ▼.  Bigelow,  8  Kan.  496;  Mounds 
City  Ins.  Co.  v.  Twining,  19  Kan.  349.  The 
(?ourt  has  in  effect  announced  the  same  doc- 
trine in  School  District  Na  38  v.  School  Dis- 
trict No.  92,  42  Oa.  228,  140  Pac.  1144; 
Burcham  v.  Edwards,  37  Okl.  194,  131  Pac. 
528.  Tnder  these  holdings  the  act  of  the 
trial  court  in  granting  the  motion  for  new 
trial  at  a  subsequent  term  was  within  his 
power. 

We  find  no  error  in  the  record,  and  the 
Judgment  appealed  from  should  be  affirmed. 

PBR  CURIAM.    Adopted  in  whole. 


SCOTT  et  aL  v.  POTTS  et  aL    (No.  4857.) 

(Supreme  Court  of  Oklahoma.     May  9,  1916. 

Rehearing  Denied  Sept.  19,  1916.) 

(Syllabus  ty  tJie  Court.) 

1.  Appkal  and  Erbob  <3=1«5— Ejectment— 
Demand  fob  Tbiai/— Estoppel  to  Appbai.. 

No  estoppel  to  contest  by  apjieal  the  judg- 
ment of  ouster  in  an  action  of  ejectment  arises 
by  reason  of  the  mere  filing  after  judgment  of 
a  demand  for  a  trial  of  defendants'  rights  as 
occupying   claimants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  995-1001 ;  Dec.  Dig.  «=> 
165.] 

2.  Ejectment   ®=9l4S—AonoNB— Issues. 

A  determination  of  the  rights  of  an  occupy- 
ing claimant  has  no  proper  ^laoe  in  the  trial 
of  the  main  issue  in  an  action  of  ejectment, 
even  though  the  parties  consent  to  submit  such 
issue  upon  the  main  trial. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §  509;  Dec.  Dig.  <3=3l4&] 

3.  States  «sd9— Rioht  to  Plead  Usttxt  — 
Constitution. 

'  The  right  to  plead  tbe  defsnse  of  usury  to 
a  contract  executed  under  the  laws  of  the  In- 
dian Territory  is  preserved  by  virtue  of  the 
Schedule  to  the  Cbnstitution  of  Oklahoma,  even 
though  the  action  in  which  such  plea  is  offer- 


'ed  was  not  Institated  'mtll  after  tiie  admission 
<A  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  f  4;   Dec.  Dig.  <3=3fi.] 

4.  llBUBT   4s»90-^P£EA— BcrUBR. 

The  plea  of  usury  to  a  contract  exeentfd 
under  the  laws  of  the  Indian  Territory,  offered 
In  an  action  of  ejectment,  no  affirmative  eqni- 
table  relief  being  sought,  does  not  impose  upon 
the  partv  making  sudi  plea  any  retnm  of  the 
original  loan. 

Pid.  Note.— For  othw  cases,  see  Usary,  Cent 
Dig.  iS  214-218;    Dec.  Dig.  <»:p99.] 

Commissioners'  Opinion,  Division  Na  2. 
Appeal  from  Superior  Court.  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  James  P.  Potts  and  others 
against  Alex  Scott  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed in  part  and  remanded  In  part. 

J.  B.  Oampb^,  of  Muskogee,  for  plaintiffs 
error.  Bailey,  Wyand  &  Moon,  at  Muskogee, 
tot  defendants  In  error. 


BURFORD,  C.  The  paitlea  wiU  be  desig- 
nated as  in  the  court  below.  The  essential 
facts  are  that  the  plaintiffs  sued  for  the 
recovery  of  certain  real  property  in  tbe  city 
of  Muskogee,  in  the  possession  of  defendants, 
and  for  the  rents  and  profits  thereof  while 
held  by  the  defendants.  Defendants,  answer^ 
ing,  first  pleaded  a  general  denial,  and 
for  a  second  defense  alleged  the  execution 
of  a  certain  deed  of  trust  by  James  P.  Potts 
to  A.  C.  Trumbo,  trustee,  to  secure  certain 
sums  due  tbe  Iowa  Land  &  Truat  Company, 
a  private  corporation  of  the  Indian  Tbirltory, 
a  sale  under  said  deed  of  trust  to  said  Iowa 
Land  &  Trust  Company,  and  a  gubsequoit 
conveyance  to  defendant  Alex  Soott,  and 
that  the  pr^nisee  were  takoi  under  said  om- 
veyance,  and  many  valuable  improveoaents 
made  in  good  faith.  3%e  material  clauses 
of  the  deed  of  truat  are: 

"This  deed  of  trust  is  given  to  seeare  tiM 
payment  of  a  debt  evidenced  by  certain  prom- 
issory notes  executed  by  the  said  James  P.  iPotts 
and  Eliza  Potts,  husband  and  wife,  of  the  first 
part,  and  poyable  to  the  said  third  party  or 
order,  and  bearing  the  same  date  as  this  deed 
of  trust,  and  desciribed  ftirther  aa  follows:  One 
principal  note  for  the  sum  of  five  himdred  dol- 
lars (and  being  for  the  principal  sum  loaned), 
gayable  two  years,  with  interest  therrin  sped- 
ed  at  the  rate  of  eight  per  centum  .per  annom 
after  maturity ; .  also  eight  tnterest  notes  of 
$25.00  each  payable  every  three  months  re- 
spectively." 

The  plaintiffs  rq;riled  tliat  tbe  deed  ot  trui^ 
was  given  to  secure  a  usurioas.conalderatlon, 
and  was  void  u{)on.  its  face  and  in  fact,  and 
that  same  was  of  record,  and  that  the  de- 
fendAOts  had  actual  and  constructive  notice 
of  its  validity  prior  to  the  time  any  im- 
provements were  made^  AU  the  txansactioDS 
referred  to  took  place  in  the  Indian  Territory 
Pfior  to  statehood.  Tbe  present  Action  was 
covuuenced  after  tbe  craation,  of  tbe  state 
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of  Oklahoma.  At  the  trial  the  parties  "con- 
sented" to  the  trial  court  determining  the 
qaeatlon  as  to  whether  plaintiffs  were  en* 
titled  to  the  value  of  any  improvements ;  the 
amount  to  bp  determined  at  some  later  date. 
The  court,  a  Jury  being  waived,  rendered 
Judgment  against  the  defendants  for  the 
possession  and  for  rents  and  profits,  and 
that  defendants  were  not  entitled  to  the 
value  of  any  improvementa  Defendants  fil- 
ed a  motion  for  new  trial,  and  on  the  same 
day  a  demand  for  a  trial  of  their  rights  as 
occupying  claimants.  The  motion  for  new 
trial  was  overruled,  but,  so  far  as  the  record 
shows,  the  demand  for  a  trial  under  the  oo 
cupylng  claimant's  act  is  still  pending.  Up- 
on the  order  overruling  the  motion  for  new 
trial  the  defendants  bring  the  cause  here  for 
review. 

[1, 2]  We  are  met  at  the  outset  by  the  con- 
tention that  no  errors  in  the  Judgment  for 
possession  or  mesne  profits  can  be  reviewed 
upon  the  theory  that  by  asserting  their  rights 
as  occupying  claimants  defendants  waived 
any  right  to  review  the  main  Judgment,  and 
Bradley  v.  Rogers,  33  Kan.  120,  S  Paa  374, 
and  Kuchanan  v.  Dorsey,  11  Neb.  873,  9  N. 
W.  546,  are  cited  in  support  In  those  cases 
It  was  held  that  where,  after  Judgment  was 
i^idered.  the  unaucoeasfal  defendant  de- 
maiMed  and  had  a  Jury  trial  upon  the  value 
of  his  Improvements,  he  was  therefore  estop- 
ped to  raise  questions  of  error  in  the  original 
Judgment  upon  the  ground  that  he  had  caus- 
ed trouble  and  expense  in  asserting  rights 
as  an  occupying  claimant,  whl6h  could  only 
be  based  upon  title  in  plaintiff  in  the  original 
action.  But  in  the  Kansas  Case  Judge  Valen- 
tine^ writing  the  opinion,  expressly  reserved 
the  question  of  the  effect  where  the  demand 
was  made,  but  no  trial  had,  and  in  Mack  v. 
Price,  86  Kan.  134,  10  Paa  621,  (6),  the  Su- 
preme Court  of  Kansas  expressly  refused  to 
extend  the  doctrine  of  estoppel  to  such  a  case. 
Under  our  practice  the  question  of  the  rights 
of  an  occupying  claimant  has  no  place  in  the 
trial  of  an  action  in  the  nature  of  ejectment. 
Wolcott  V.  Smith,  33  Okl.  249,  124  Paa  970; 
Provens  v.  Ryan,  156  Pac.  361.  It  is  an  ex- 
press statutory  right  arising,  by  the  very 
terms  of  the  statute  creating  it,  only  after  a 
better  title  than  that  of  the  defendant  has 
been  "set  up  and  proved,"  and  only  after 
Judgment  has  been  rendered  against  such  de- 
fendant Rev.  Laws'  1910,  i§  4933,  4934.  Be- 
ing sudx  under  our  practice,  we  think  the 
"consent"  of  parties  to  try  that  question  in 
the  main  action,  where  it  had  no  place,  was 
without  force,  could  not  prejudice  either, 
and  that,  the  subsequent  proceedings  consist- 
ing (xily  in  a  "demand"  for  the  trial  of  such 
rights  which  was  not  even  acted  upon,  the 
rule  laid  down  in  Mack  v.  Price,  supra,  may 
be  properly  applied  and  the  omtention  of  an 
estoppel  here  denied. 

[3, 4]  The  defendants  insist,  first,  that  In- 
asmuch as  this  action  was.  not  bronght  until 


after  statehood,  the  plalntftTs  Could  predicate 
no  right  upon  the  laws  in  force  in  the  Indian 
Territory  at  the  time  the  deed  of  trust  was 
executed,  and  later  foreclosed  upon  the 
theory  that  the  repeal  of  a  usury  statute 
fakes  away  the  right  to  plead  usury  even  as 
to  a  contract  executed  while  such  law  was  in 
force,  and  that,  inasmuch  as  there  is  not,  and 
never  has  heen,  a  statute  of  Oklahoma  mak- 
ing conveyances  securing  usurious  contracts 
void,  any  statute  to  that  effect  in  the  Indian 
Territoiy  was  repealed  at  the  formaUon  of 
the  state.  This  contention  must  be  denied  by 
reason  of  section  1  of  the  Sdiedule  of  the 
Oonstltntion,  whtdi  provides,  in  part,  as 
follows: 

"No  existing .  rights,  actions,  suits,  proceed- 
ings,  contracts,  or  claima  Bball  be  affected  by 
the  change  in  the  forms  of  government,  but 
an  shall  continue  as  if  no  change  in  the  forms 
of  government  had  taken  place." 

In  International  Bank  of  Coalgate  v.  Mul- 
len et  at,  30  OkL  547,  661,  120  Pac.  257,  258 
OAnn.  Cas.  1913C,  180),  a  case  started  before 
statehood,  but  tried  afterwards,  It  was  con- 
tended that: 

Defendants  "are  estopped  from  setting  up  the 
defense  of  usury,  for  the  reason  that  they  did 
not  plead  the  same  prior  to  statehood,  and  after 
statehood  they  failed  to  plead  or  prove  the  law 
tkat  was  in  force  in  the  Indian  Teiaritory  at  the 
time  the  note  was  made,  and,  in  the  absence  of 
such'  pleading  and  proof,  it  must  be  presumed 
that  tne  law  is  the  same  as  that  of  Oklahoma." 

But  this  contention  was  by  this  court  de- 
nied and  it  was  held  that  the  right  to  plead 
usury  was  a  right  or  claim  preserved  to  the 
defendant  by  the  Schedule. 

It  is  true  that  the  Mullen  Case,  supra,  was 
one  started  before  statehood,  but  the  plea  of 
usury  was  not  Interposed  until  after  state- 
hood, and  the  decision  is  upon  the  effect  of 
the  conatitutiooal  provision  aside  from  any 
question  of  a  pending  suit 

It  is  next  contended  that  the  plaintiffs 
could  not  recover  without  returning  the  con- 
sideration actually  received  by  them.  Mans- 
field's Dig.  of  the  Lews  of  Arkansas,  in  force 
In  the  Indian  Territory  at  the  time  of  these 
transactions,  provides : 

"Sec.  4732.  All  contracts  for  a  greater  rate 
of  interest  than  ten  per  centum  per  annum 
shall  be  void  as  to  pnncipal  and  interest,  and 
the  General  AssemUy  shall  prohibit  the  same 
by  law  (a) ;  but  when  no  rate  of  interest  is 
agreed  upon,  the  rate  shall  be  six  per  centum 
per  annum."  Article  XIX,  S  13,  Const,  of 
Arkansas  1874. 

"Sec.  4736.  AU  bonds,  bills,  notes,  aasaranc- 
es,  conveyances,  and  all  other  contracts  or 
seciTrities  whatever,  -whereupon  or  Micreby  there 
shall  be  reserved,  taken  or  secured,  or  agreed 
to  be  taken  or  reserved,  anv  greater  sum  or 
greater  value  for  the  loan  or  forbearance  of  an/ 
money,  goods,  things  in  action,  or  any  other  val- 
uable thing,  than  Is  prescribed  in  this  act  shaH 
be  void." 

it  is  true,  as  contjended,  that  In  equity  the 
Arkansas  court  has  held  that  under  these 
and  similar  provisions  parties  seeking  the 
aid  of  equity  must  do  equity,  and  return  the 
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consideration  lecdved.  Bnddell  ▼.  Ambler, 
18  Ark.  369;  TlUar  r.  Cleveland,  47  Ark. 
287.  1  6.  W.  610;  Anthony  t.  lAwson,  34 
Ark.  628;  Grider  ▼.  Driver,  46  Ark.  50.  But 
It  was  only  in  equity,  and  not  at  law,  tliat 
such  a  condition  was  imposed.  8mltb  v.  Fin- 
ley,  52  Ark.  373,  12  S.  W.  782.  and  see  In- 
ternational Bank  v.  Mullen,  supra. 

Granting  that  the  plaintiffs'  right  under 
the  laws  of  the  Indian  Territory  came  over 
under  the  Constitution  charged  with  all  the 
burdens  and  liniltatlons  of  that  right  under 
the  Indian  Territory  law,  still  it  seems  that 
the  c6utenUon  made  cannot  here  prevalL 
This  was  an  action  In  the  nature  of  eject- 
ment. The  plaintiffs  in  their  reply  setttng 
up  the  invalidity  of  the  trust,  deed  to  Trum- 
bo  pleaded  that  it  was  void  upon  its  face 
and  did  not  ask  any  affirmative  relief.  They 
did  not  ask  the  aid  of  equity,  but  stood  upon 
his  action  at  law.  After  a  careful  examina- 
tion of  the  cases  bearing  npon  the  Arkansas 
practice,  we  are  of  the  opinion  that  under 
that  practice  plaintiffs,  In  an  action  of  eject- 
ment, could  plead  usury  to  avoid  an  instru- 
ment In  the  defendants'  chain  of  title  with- 
out seeking  a  transfer  to  the  equity  docket 
Ward  V.  Sturdlvant,  81  Ark.  73,  98  S.  W.  600, 
seems  to  govern  in  principle  the  decision 
here.  In  that  case  the  plaintiff  sued  in 
ejectment.  Defendant  deralgned  his  title, 
and  plaintiff  replied  that  the  deed  under 
which  the  defendant  claimed  was  void  be- 
cause executed  in  fraud  of  creditors.  The 
Supreme  Court  of  Arkansas  held  that  these 
matters  might  be  tried  in  the  law  in  the 
ejectment  action,  and  that  a  motion  to  trans- 
fer to  the  equity  docket  was  properly  denied. 
In  Meadors  v.  Johnson,  27  OUl.  644,  112  Pac. 
1121,  this  court  held  that  under  the  Indian 
Territory  practice  usury  might  be  pleaded  in 
an  action  of  ejectment  without,  however, 
passing  upon  any  question  of  return  of  con- 
sideration. 

Passing  then  to  the  merits  of  the  case,  it 
suffices  to  say  that  we  agree  with  the  trial 
court  in  his  conclusion  that  the  trust  deed 
was  given  to  secure  a  usurious  consideration, 
and  was  therefore  void.  The  considerations 
referred  to  earlier  in  this  opinion,  however, 
constrain  us  to  hold  that  the  Judgment  of 
the  trial  court  as  to  the  defendants'  right  to 
the  value  of  their  Improvements  was  beyond 
their  power  to  make  at  that  time,  and  was 
therefore  of  no  effect 

That  part  of  the  Judgment  of  the  trial 
court,  thern^ore,  denying  defendants'  assert- 
ed right  to  any  part  of  the  Improvements 
upon  the  land  in  question  is  set  aside  and 
reversed,  with  directions  to  the  trial  court 
to  set  a  day  to  determine  defendants'  rights 
under  the  occupying  claimant's  act  upon 
their  demand  therefor  heretofore  filed,  and 
to  suspend  the  writ  of  ouster  until  that 
question  has  been  finally  determined.     The 


remainder  of  the  Judgment  of  the  trial  court 
is  afQrmed.  The  costs  in  this  court  will  be 
equally  divided. 

FEB  CDBIAM.    Adopted  in  wholfc 


ANTHONY  V.  STATE.    (Na  A-2639.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

18,  1916.) 

(Byttobut  in  the  Coitrt.) 

1.  Cbiiunai,  Law  4=91048— Appeai^—Betiew. 

In  reviewing  a  capital  conviction,  this  court 
not  only  acta  in  die  caiwdty  ut  an  ordinary  ap- 
pellate tribunal,  reviewing  errors  of  law  raised 
by  exceptions  duly  taken,  but  it  ia  the  duty  of 
the  court  to  consider  the  entire  record,  indudiag 
the  evidence,  for  the  pnrpose  of  determining 
whether  any  "error  complamed  of  has  probably 
resulted  in  a  miscarriage  of  Justice."  If,  upon 
such  ezaminatioo,  the  court  is  satisfied  that  the 
verdict  is  contrary  to  the  evidence  and  the  law, 
or  if  consideratfons  of  justice  require  a  new 
trial,  it  is  the  duty  of  the  court  to  grant  it, 
whether  any  exception  shall  have  bem  taken 
or  not  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iJ.E656,  2657,  2670;  Dec.  Dig. 
<8=»104a] 

2.  Cbiminai.  Law  «5>1183— Afpbai<— Modoi- 

CATJON  OF  SENTXNCE. 

Under  section  6003,  Bev.  Laws  1910,  this 
court,  exercising  its  revisory  jurisdiction,  has 
the  power  to  modify  any  judgment  and  sentence 
appealed  from,  in  the  furtherance  of  justioe,  by 
reducing  the  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  8195-3198;  Dec.  Dig.  «=» 
1183.] 

3.  CannNAL  Law  «=>1183— Apfbai^— Monm- 
CATioN  OP  Sentence. 

The  power  of  this  court  to  modify  a  Judg- 
ment inflicting  the  death  penalty  for  murder  to 
imprisonment  for  life  at  hard  labor,  when  deem- 
ed proper  in  the  furtherance  of  justice,  is  not 
the  power  to  commute  by  the  chief  executive 
of  the  state.  The  judicial  power  to  modify  a 
judgment  and  the  executive  power  to  pardon  or 
commute  are  wholly  distinct  in  their  nature. 
The  one  is  an  award  of  justice.  The  other  is  an 
act  of  grace. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  3195-3198;  Dec.  Dig.  €=» 
U83.] 

4.  Homicide  «=>347— Punisiivent— EviDEncc 
— Sufficiency. 

Evidence  reviewed.  In  a  prosecution  for  mnr- 
der,  and  held  8o£Scient  to  justify  conviction  for 
murder,  but  insufficient,  under  the  facts  and  cir- 
cumstances of  the  case,  to  warrant  impoihig 
the  death  penalty,  and  for  this  reason  the  judg- 
ment and  sentence  is  modified  to  imprisonment 
in  the  penitentiary  for  life  at  hard  labor. 

[Ed.  Note.— For  other  cases,  see  Homicid^ 
Cent  Dig.  {  725;    Dec.  Dig.  «=»847.] 

Appeal  from  District  Court,  Muakogee 
County;  B.  P.  De  Graffenrled,  Judge. 

Jack  Anthony  was  convicted  of  murder, 
his  punishment  being  assessed  at  death,  and 
he  appeals.  Judgment  and  sentence  modi- 
fied to  life  imprisonment,  and,  as  modified, 
affirmed. 

P.  A.  Gavin,  of  Muskogee,  for  plaintiff  hi 
error.  B.  McMillan,  Asst  Atty.  Gen.,  for 
the  SUte. 
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DOTIiB,  P.  J.  The  plaintiff  to  error,  Jack 
Anthony,  herein  referred  to  as  the  defend- 
ant, was  convicted  of  wife  murder,  and  bis 
punishment  assessed  at  death  on  an  Informa- 
tion filed  In  the  district  court  of  Muskogee 
county  on  the  14th  day  of  September,  1916, 
wherein  It  was  charged  that  the  said  Jac^ 
Anthony,  In  said  county,  on  the  12th  day  of 
Jane,  1912,  did  kill  and  murder  one  Nancy 
Anthony,  by  shooting  her  with  a  pistol.  In 
pursuance  of  the  verdict  of  the  Jury  he  was 
sentenced  to  snSer  death  by  electrocution, 
as  provided  by  law.  The  Judgment  was  ren- 
dered on  the  17th  day  of  November,  1816, 
The  appeal  Is  from  the  judgment  and  sen- 
tence. 

No  brief  has  been  filed  on  behalf  of  the 
plaintiff  In  error,  and  we  have  not  been 
flavored  with  an  oral  argument  In  his  b»- 
half.  The  groonds  of  the  motion  for  a  new 
trial  are  that: 

"l%e  verdict  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law,  that  the  court 
erred  in  its  rulings  on  the  admission  and  rejec- 
tion of  evidence,  to  which  rulings  of  the  court 
the  defendant  then  and  there  excepted;  errors  of 
law  occurring  at  the  trial  and.  excepted  to  by 
d^endant,  and  which  are  manifest  by  Inspec- 
tion of  the  record." 

The  assignments  of  error  are  the  same, 
with  the  additional  assignment  that  the 
court  erred  In  overruling  the  motion  for  a 
new  trial. 

Upon  a  carefnl  examination  of  the  record 
we  find  that  no  exceptions  were  taken  on  the 
trial  to  any  ruling  of  the  court  on  the  admis- 
sion or  rejection  of  evidence,  and  no  objec- 
tions were  made  or  exceptions  taken  to  the 
instructions  given  by  the  court;  and  the 
charge  upon  the  material  points  was  as 
favorable  to  the  defendant  as  he  could  prop- 
erly request  No  objection  was  made  to  the 
sufficiency  of  the  amended  Information.  It 
properly  charges  the  crime  of  murder,  and  is 
sufficient. 

[1,2]  In  reviewing  a  capital  conviction 
this  court  acts,  not  only  in  the  capacity  of 
an  ordinary  appellate  court  reviewing  ques- 
tions of  law  raised  by  exceptions  duly  taken, 
bnt  under  the  provisions  of  our  procedure 
criminal  it  is  the  duty  of  this  court  to  con- 
sider the  entire  record,  for  the  purpose  of 
determining  whether  any  "error  complained 
of  has  probably  resulted  in  a  miscarriage 
of  Justice."  Section  COOS,  Bev.  Laws.  If 
after  an  examination  of  the  whole  record 
the  court  Is  of  the  opinion  that  the  verdict  is 
contrary  to  the  evidence  and  the  law,  or 
that  Justice  requires  a  new  trial,  it  is  the 
duty  of  the  court  to  grant  It,  whether  any 
exception  shall  have  been  taken  or  not  in 
the  court  below.  Our  Code  further  pro- 
vides that  this  court  has  the  power  to 
modify  any  Judgment  appealed  from,  when 
deemed  proper  in  the  furtherance  of  justice. 
Section  6003,  Rev.  Laws. 

(3, 4]  We  have  given  this  case  that  care- 
fnl consideration  which  Its  importance  to 
the  pobllc  and  Its  solemn  consequences  to 


the  defendant  demand.  From  our  examina- 
tion of  the  record  we  are  brought  to  the 
conclusion  that  the  verdict,  in  so  far  as  It 
responds  to  the  Issue  of  guilty  or  not  guilty 
of  the  crime  of  murder.  Is  sustained  by  the 
evidence.  While  the  Jury  might  have  bad 
a  reasonable  doubt,  they  might  also,  with 
propriety,  regard  the  evidence  as  sufficient 
to  exclude  every  reasonable  doubt  of  the 
defendant's  guilt  The  only  other  question 
presented  by  this  appeal  la  the  sufficiency 
of  the  evidence  to  warrant  the  extreme  pen- 
alty of  the  law.  In  the  case  of  Frits  v. 
State,  8  OkL  Cr.  842, 128  Pac.  170,  It  is  said: 

"The  power  of  this  court  to  modify  a  judg- 
ment innicting  the  death  penaltv  for  murder  to 
imprisonment  for  life  at  bard  labor,  when  deem- 
ed proper  in  the  furtherance  of  justice,  is  in  no 
sense  the  power  of  commutation  of  the  sentience 
of  the  lower  court  Oommntation  can  be  grant- 
ed only  by  the  chief  executive  of  the  state,  and  . 
is  granted  as  a  matter  of  clemency.  The  judicial 
power  ta  modify  a  judgment  and  sentence  and 
the  executive  power  to  pardon,  parole,  or  com- 
mute are  wholly  distinct  in  their  nature.  The 
one  is  an  award  of  justice,  and  the  other  is  an 
act  of  grace.  Commutation  is  a  matter  of  dis- 
cretion, and  may  be  refused.  Justice  is  impera- 
tive, and  must  not  be  denied.  The  fact  that  the 
Governor  has  the  power  to  commute  does  not 
abridge  the  defendant's  right  to  appeal  to  this 
court  for  relief.  Id  other  words  the  provision  of 
our  Criminal  Procedure  Act  makes  it  the  duty  of 
this  court  to  review  the  record,  and  in  a  proper 
case,  if  necessary  in  the  furtherance  of  Justice, 
modify  the  Judgment  so  as  to  prevent  the  impo- 
sition of  punishment  which  the  evidence  will 
not  warrant" 

It  aK>ear8  that  all  the  parties  concerned  in 
the  tragedy  were  negroes;  that  between  sun- 
down and  dark  the  defendant,  in  attempting 
to  prevent  his  wife  from  leaving  their  home, 
shot  her  through  the  body  with  a  pistol, 
and  the  next  evening  she  died  as  the  result 
of  the  gunshot  wound.  Two  eyewitnesses  of 
the  tragedy  testified  for  the  state. 

The  first,  Jim  Martin,  testified:  That  he 
lived  near  the  comer  of  Third  and  Kalamaaoo 
streets  in  Muskogee,  and  the  defendant  and 
his  family  lived  In  the  next  housei.  That 
on  the  morning  of  the  tragedy,  about  4 
o'clock,  the  deceased  came  to  his  house,  say- 
ing that  she  had  Just  returned  on  the  train 
from  Dallas,  Tex.  That  Mary  Anthony,  the 
14  year  old  daughter  of  the  Anthonys,  was 
staying  at  his  house  at  the  time.  That  the 
defendant  visited  his  bouse  <mce  or  twice 
that  afternoon,  and  the  last  time  said  to 
him,  "My  wife  Is  here,  and  I  want  you  to 
put  her  out,"  and  be  told  the  defendant,  "If 
you  want  your  wife,  she  Is  in  the  house; 
come  in  and  get  her  and  take  her  out,"  and 
then  witness  went  and  sat  on  the  back  porch. 
That  shortly  after  the  deceased  rushed  to 
the  back  porch  wuere  he  was  sitting,  and 
the  defendant  came  around  from  the  front, 
and  they  met  In  the  yard  and  between  the 
houses.  The  deceased  said,  "I  thought  when  I 
come  back  home  you  were  not  going  to  bother 
me  any  more,"  and  the  defendant  laughed 
and  said,  "I  am  not  going  to  bother  you; 
come  on  home;"  and  she  said,  "I  am  not  go- 
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luff  to  to  home  wiQi  yon,"  That  her  daughter 
was  tollowlng  her,  and  the  girl  said,  "Papa, 
don't  shoot  mama,"  and  he  said,  "Come  on 
and  go  home."  That  they  "tusseled"  there 
a  little  while,  and  he  said,  "Get  out  ot  the 
way,  Mary,"  and  shoved  the  revolver  around 
and  shot  his  wife.  That  at  the  time  a  cab 
was  standing  in  front  of  the  house. 

The  second,  Mary  Anthony,  testified:  That 
she  was  17  years  old,  dau^ter  of  the  de- 
fendant and  the  deceased.  That  her  mother 
had  been  to  Dallas  and  arrived  in  Muskogee 
4  o'clock  Monday  morning  and  went  to  Jim 
Martin's.  That  afternoon  her  father  came  to 
Martin's  and  went  into  the  room  where  her 
mother  Was,  and  they  sat  down  together  and 
were  talking.  Th%t  he  then  went  off,  and  her 
mother  tel^honed  for  a  cab.  That  there 
were  other  girls  there,  and  one  was  playing 
the  piano.  When  the  cab  arrived  her  father 
returned  and  stood  outside  the  screen  door 
and  would  not  let  her  out,  and  he  told 
the  cab  driver  to  leave.  Then  her  mother 
ran  through  the  house  and  out  the  back  door, 
and  she  followed  ber,  and  her  father  ran 
around  the  house  and  ran  up  to  them,  and 
she  threw  her  arms  around  her  mother,  and 
her  father  grabbed  her  and  pulled  her  back 
and  sbot  her  mother.  That  her  father  then 
ran  away. 

Thomas  Ransom,  a  witness  for  the  state, 
testified  that  about  3  o'clock  on  the  second 
or  third  night  after  the  shooting  the  defend- 
ant came  to  his  place  in  Muskogee,  and  asked 
him  if  his  wife  had  died,  and  he  told  him 
she  was  dead;  that  he  left  a  loaded  pistol 
there  with  one  empty  cartridge  shell  in  it, 
and  another  cartridge  was  snapped;  that 
he  said  he  was  hungry,  and  the  witness  gave 
him  a  quarter,  and,  after  staying  about  10 
minutes  he  left. 

Two  or  three  witnesses  testified  to  previous 
threats  made  by  the  def^idant 

A  deputy  sheriff  testified  that  be  had  a 
warrant  for  the  defendant,  and  had  been 
unable  to  locate  him  from  June,  1912,  until 
September,  1915,  at  which  time  he  arrested 
the  defendant  at  St  Joe,  Mo. 

As  a  witness  in  his  own  behalf  the  de- 
fendant testified:  That  he  was  4S  years  old, 
and  had  been  married  to  his  wife  21  years  at 
the  time  of  her  death,  and  they  had  three 
children.  That  they  had  been  living  in  Mus- 
kogee about  2  years  when  his  wife  left  him, 
and  was  gone  about  2  months  and  then  re- 
turned, and  in  the  month  of  June  she  went 
to  Dallas.  That  he  bought  her  the  ticket  to 
go  to  Dallas  and  went  to  the  depot  with  her. 
That  she  said  she  would  be  back  in  4  or  6  days, 
and  he  went  to  the  station  to  meet  her,  hut 
she  did  not  come  back  on  that  train.  That 
he  was  working  that  day  on  a  sewer,  and 
quit  work  at  3  o'clock.  That  his  little  son 
met  him,  and  said,  "Papa,  mama  is  here,  and 
she  is  at  iHartin'a."    That  he  caUed  on  ber 


there,  and  then  went  home  and  cooked  bis 
supper.  That  his  daughter  Maty  brought  him 
a  note  from  his  wife,  telling  him  to  come 
over  there  where  she  was,  and  be  went  to 
Martin's  and  talked  to  her,  and  tried  to  get 
her  to  eome  home.  That  they  went  out  on  the 
porch,  and  were  sitting  there  when  a  cab 
drove  op  and  the  cabman  asked  U  Mrs. 
Anthony  was  there,  and  be  answered  that  slie 
was,  but  that  she  was  not  going  anywhere. 
About  that  time  his  wife,  who  had  gone 
into  the  house,  came  to  the  screen  door,  and 
he  said,  "You  are  not  gtAxtg  off  to-night," 
she  said  the  cab  came  for  her,  and  be  said: 
"Why  do  you  want  to  act  like  this;  you  caa- 
not  be  running  around  town  that  way.  I  have 
tried  to  tell  you  about  how  people  talk  about 
you  running  around  town,  and  i  dont  want 
that  to  occur  any  more;  yon  ought  not  to 
do  that;  you  are  raising  a  little  girl  here, 
and  after  yon  might  be  dead,  they  will  all 
look  back  and  say  what  the  mother  was." 
And  she  said,  "You  know  they  talked  about 
Jesus  Christ  when  he  was  on  earth;"  and  she 
picked  up  a  hand  satchel  and  hung  it  on  ber 
arm  and  went  out  the  back  door.  That  he 
went  around  and  met  her  between  hla  bonae 
and  the  Martin  bouse,  and  she  said,  "I  am 
going  North,  and  you  leave  me  alone,"  and 
she  ran  bar  hand  into  her  grip  and  pulled 
out  a  pistol,  and  he  gabbed  the  gun  barrd 
and  then  her  wrists,  and  she  said  "Turn  it 
aloose ;  tnm  it  aloose  1"  and  the  gun  went  off. 
Tliat  his  left  hand  was  burned  by  the  shot. 
That  if  his  wife  had  filed  a  suit  for  a  divorce 
be  did  not  know  it 

The  foregoing  is  a  sabstantiai  statement 
of  the  evidence  in  the  case. 

While  this  court  is  satisfied  by  the  evidence 
of  tfae  defoidant's  guilt,  bdwever,  after  a 
patient  consideration  of  the  evidence,  we  ate 
convinced  that  it  is  insufficient  to  warrant 
the  extreme  penalty  of  the  law.  It  is  a  fair 
inference  from  the  facts  and  drcumstanees 
in  evidence  in  this  case  that  the  defendant 
was  provoked  by  the  conduct  of  his  wife,  the 
probable  effect  of  which  conduct  would  be 
to  cause  their  daughter  to  lead  an  immoral 
life,  as  the  defendant  believed.  While  the 
provocation  was  not  sufficient  to  reduce  the 
homicide  from  murder  to  manslangbter  in 
the  first  degree,  yet,  considering  the  state 
of  tbe  defendant's  mind  at  the  time  the  homi- 
cide was  committed,  and  it  appearing  that 
the  testimony  of  the  two  eyewitnesses  involv- 
ed Inconsistencies  and  contradictions,  which 
it  Is  needless  to  point  out,  we  are  of  the 
opinion  that  the  Jury  abused  its  discretion  In 
assessing  the  death  penalty,  and  that  for  this 
reason  the  Judgment  and  sentence  should  be 
modified  to  imprisonment  in  the  iienltentiary 
for  life  at  hard  labor.  The  Judgment  of  the 
district  court  of  Muskogee  county,  as  thos 
modified,  is  afilrmed. 

ARMSraONO  and  BIOriT,  JJ,  csneob 
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PEBRXMAM  T.  STAXB.    (No.  A-212S.) 

(Criminal  Gonit  «f  Appeals  of  Oklalioma.    Sept. 

18,  1916.) 

(Sfttabvt  hv  the  Court.) 

1.  Gbiuinal  Law  e=356— Defenbeb— "Voitji?- 
TART  Intoxication." 

The  fact  that  one  person  rives  another  in- 
tozicatinK  llqaor,  -which  he  volnntarily  drinks, 
does  not  render  his  intozication  involontary; 
Involuntary  intoxication  never  exists  'where  the 
person  intozicnted  knows  what  he  Is  drinking, 
and  drinks  the  intoxicant  voluntarily,  and  with- 
out being  made  to  do  so  by  force  or  coercion. 

[E<d.  Note.— For  otiier  cases,  see  Grlmiaal 
I«w,  Cent.  Dig.  |  68;    Dec.  Dig.  «s>66.1 

2.  HoxidDK  «3»180  -r  DsFBNaBS  -~  InroziOA- 

TION. 

Involuntary  intoxication  is  no  defense  or  ex- 
cuse for  the  commission  of  crime,  but  in  a  prose- 
cution for  mnrder  may  be  coniddered  by  the  jury, 
only  for  the  purpose  <K(  detemuning  whether  or 
not  the  accused,  at  the  time  of  the  homicide,  was 
capable  of  forming  and  entertaining  a  premedi- 
tated derign  to  effect  death. 

[E^.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  881;   Dec.  Dig.  «c3l80.] 

5.  CRndRAi.  Law  4b»814(3)— Tbiai<— Irstbxto- 

TIONa 

A  court  is  not  required  to  instruct  the  jnry 
upon  the  defendant's  theorjr  of  a  case,  unless 
there  is  some  competent  evidence  tending  rea- 
sonably to  substantiate  such  theory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1979,  1985;  Dec.  Dig.  «5> 
814(§).] 

4.  HouiciDK  «=>28— Offenses— iHTonoATiOH. 
Though  one  be  voluntarily  intoxicated,  if  be 
was  so  drunk  that  he  did  not  have  power,  at  tlie 
time  of  tlie  homicide,  to  form  and  entertain  a 
premeditated  design  to  effect  the  death  of  the  de- 
ceased, and  there  is  no  evidence  of  malice  and 
prenieditation  prior  to  the  intoxication,  then 
in  snch  a  case  the  accused  is  guilty  of  maU'^ 
slaughter  in  the  fint  degree,  and  not  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  44,  46,  46,  138;  Vve.  Dig.  «=» 
2a] 

6.  HomoiDK  4s»28  —  Defenses  —  Intozioa- 

TION.  -      . 

AlcohoBc  insanity,  or  mental  incapacity  pro- 
duced by  voluntary  intoxication,  existing  only 
temporarily  at  the  time  of  tlie  commission  of  the 
homicide,  is  no  excuse  or  defense  in  a  prosecu- 
tion therefor.  Dmnkenaesa.i8  one  thing,  and  the 
disease  of  the  mina  to  which  drunkenness  leads 
is  a  different  thing.  Temporary  insanity,  occa- 
■ioned  immediately  br  drunkenness,  does  not  de- 
stroy responsibility  for  crime.  But  to  consti- 
tute  insanity,  caused  .by  intoxication,  a  defense 
to  an  indictment  or  information  for  murder,  it 
mvst  be  insanity  cansed  by  clironic  alcoholism^ 
and  not  a  mere  temporary  mental  condition. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  44,  46,  46,  188 ;  Dec.  Dig.  «=>2a] 

Brror  from  Snperigr  Court,  Tulsa  County ; 
If.  A.  Bieckenridge,  Judge. 

Ralidi  Ferryman  was  convicted  of  man- 
alanghter  in  the  first  degree,  and  he  brings 
error.    AflBrmed. 

Davidson  It  WiUiains,  of  Tnlsa,  for  plain- 
tur  in  error.  R.  McMillan,  Asst  Atty.  G^., 
for  the  State. 

BiRBTT,  J.  [1]  The  plalntUt  in  error  in 
this  case,  who  will  be  referred  to  as  defend- 


ant, killed  one  Charles  Smith  in  the  town  of 
Jenks,  Tulsa  ocranty,  on  the  night  of  April 
29,  1912,  and  was  found  guilty  of  manslaught- 
er in  the  first  degree,  and  sentenced  to  12 
years  In  the  penitentiary.  The  defendant  kill- 
ed deceased  in  a  bootleg  and  gambling  joint 
run  by  one  O.  C.  Upton.  The  defendant  was 
not  quite  17  years  old  when  he  committed  the 
crime,  but  at  that  age  seems  to  have  been 
addicted  to  the  habit  of  drinking  and  gam- 
bling. The  evidence  is  that  he  drank  some  at 
another  place  before  entering  the  Upton 
Joint,  and  that  when  he  wmit  in  there,  Upton 
engaged  him  in  a  game  of  "twenty-one,"  and 
during  the  progress  of  the  game  gave  him  a 
munber '  <kC  drinks  of  whisky,  and  played 
with  him  at  this  game  until  he  won  all  the 
money  the  defendant  had  on  his  person. 
Defendant  tbeiu  left  the  J<dnt,  and  was  gone 
some  time,  but  came  back  again,  and  tried 
to  sell  a  Winchester  rifle  he  had  with  him. 
While  Upton  was  counting  his  money,  pre-, 
paratory  to  closing,  defendant  remarked  tliat 
he  believed  he  would  hold  hUn  up.  No  one 
took  the  remark  seriously.  But  a  few  min- 
utes later,  with  his  rifle  In  band,  he  ordered 
Upton  and  the  three  or  four  men  remaining 
in  the  Joint  to  line  up  against  the  wall.  All 
Hned  up  except  Smith,  the  deceased.  Defend- 
ant turned  to  Smith  saying:  "Didn't  I  tell 
yon  to  line  up?"  Smith  replied  that  he  refus- 
ed to  do  so.  Thereupon  the  defendant  shot 
Smith,  killing  him  instantly.  He  then  shot 
Upton,  inflicting  a  flesh  wound;  also  shot 
at  one  Dr.  Norwood,  the  bullet  passing 
through  the  clottiing,  but  missing  the  body. 

Defendant  testified  that  Upton  gave  hlin 
the  whisky  that  made  him  drunk,  and  that 
he  was  so  drunk  that  he  had  no  recollectioa 
of  returning  to  the  Joint,  or  of  anything  that 
transpired  after  his  return;  that  be  had  no 
recollection  of  having  ever  seen  Smith,  or  of 
ordering  the  "line  up,"  or  of  firing  the  fatal, 
shot  And  the  theory  of  the  defense  is  based 
upon  this  testimony.  It  is  insist^  here,  and 
was  also  insisted  in  the  lower  conit:  First, 
that  because  Upton  gave  defendant  the  wbis- 
ky  that  made  Ulm  drunk,  for  the  purpose  of 
robbing  him  in  the  gambling  game,  his  intoxi- 
cation was  involuntary ;  and,  second,  that  he 
was  so  drunk  tliat  his  Intoxication  produced- a 
state  of  temporary  insanity;  and  that  for 
these,  reasons,  he  tfiould  not  be  held  responsi- 
ble for  the  crime  committed,  and  should  go  nn>' 
punished.  The  defendant  requested  the  trial, 
court  to  instruct  the  Jnry  to  that  effect;  but 
the  court  properly  refused  to  give  the  re- 
quested instructions. 

T1t6  theory  of  the  defendant  is  based  npon 
an  entirely  erroneous  assumption.  In  the' 
first  idaoe,  the  faet  that  one  person  gives 
another  intoxicating  liquor,-  wlilcfa  he  volun- 
tarily'  drinks,  and  upon  which  he  becomes 
drunk,  does  by  no  means  render  his  Intoxi- 
catlen  Involuntary.  In  fact,  involuntary  In- 
tozlcatloo  is  a  very  rare  thing,  and  can  never 
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exist  where  tbe  person  Intoxicated  knows 
what  he  Is  drinking,  and  drinks  the  intoxi- 
cant voluntarily,  and  without  b^ng  made  to 
do  so  by  force  or  coercion. 

[2]  Besides,  Involuntary  Intoxication  is  no 
defense  or  excuse  for  the  commission  of 
crime,  but  may  be  considered  in  a  prosecu- 
tion for  murder  only  for  the  purpose  of  en- 
abling the  ]nry  to  determine  whether  or  not 
the  accused,  at  the  time  ol  the  homldde,  was 
capable  of  forming  and  entertaining  a  pre- 
meditated design  to  effect  death.  Wharton 
on  Homicide  (3d  Ed.)  p.  811,  lays  down  the 
correct  rule,  and  the  one  adopted  by  this 
court,  as  follows: 

"Intoxication,  though  InToIuntary,  is  to  be 
considered  by  the  jury  in  a  prosecution  for  mur- 
der in  the  first  degree,  in  which  a  premeditated 
design  to  effect  death  ig  essential,  with  reference 
to  its  effect  upon  the  ability  of  the  accused  at 
the  time  to  form  and  entertain  such  a  design, 
not  because,  per  se,  it  cither  excuses  or  mitigates 
the  crime,  but  because,  in  connection  with  other 
facts,  an  absence  of  malice  or  premeditation  may 
appear." 

If  the  Jury  should  find  that  malice  and 
premeditation  existed  prior  to  the  involun- 
tary intoxication,  in  that  event  It  would  not 
ever  reduce  tbe  crime  from  murder  to  man- 
slaughter in  the  first  degree.  But,  if  no 
malice  or  premeditation  is  shown  to'  have 
existed  prior  to  the  homicide,  then  it  is  a 
question  for  the  Jury  to  determine  whether 
or  not  such  intoxication  rendered  the  accus- 
ed, at  the  time  of  the  homicide,  incapable  of 
forming  and  entertaining  a  premeditated  de- 
sign to  effect  death. 

[3]  2.  The  defeudant  complains  of  the  in- 
structions given  by  the  court;  but  we  have 
examined  the  Instructions  given,  and  find 
that  the  errors  in  the  Instructions  are  favor- 
able to  tbe  defendant ;  hence  he  cannot  com- 
plain. The  court  Instructed  the  Jury,  in  part, 
to  the  effect  that,  if  they  found  the  homicide 
was  committed  by  defendant  while  in  a  state 
of  involuntary  intoxication,  they  should  ac- 
quit him.  '#%ere  are  two  errors  is  the  giv- 
ing of  this^stmction:  First,  there  was  no 
evidence  upon  which  to  base  an  instruction 
with  reference  to  involuntary  intoxication. 
Neither  tbe  defendant  nor  any  other  witness 
testified  that  the  defendant  did  not  volun- 
tarily drink  the  whisky  furnished  him,  or 
that  it  was  drugged,  or  tliat  the  intoxication 
was  produced  by  reason  of  anything  except 
the  unusual  quantity  he  drank.  Hence  his 
intoxication  could  not  have  been  Involuntary. 
And  it  is  the  rule  of  this  court,  and  the 
law  generally,  that  the  court  is  not  required 
to  instruct  upon  the  defendant's  theory  of  the 
case,  unless  there  is  some  competent  evidence 
tending  reasonably  to  substantiate  such  the- 
ory. Gransden  v.  State  (on  rehearing)  108 
Pac.  162,  not  yet  ofli  dally  reported. 

[4,  S]  And  again,  as  stated  above,  involun- 
tary intoxication  does  not,  as  it  was  errone- 
ously charged  by  the  court  in  this  instruc- 
tion, excuse  the  commission  of  crime.     But 


the  court  very  clearly  and  properly  instruct- 
ed the  Jury  that,  if  they  found  that  the  de- 
fendant was  voluntarily  drunk,  and  so  in- 
toxicated that  he  did  not  have  power  to  form 
or  entertain  a  premeditated  design  to  effect 
the  death  of  the  deceased,  at  the  time  of  the 
homicide,  then  he  would  not  be  guilty  of 
murder,  but  of  manslaughter  in  the  fij-st  de- 
gree. There  was  no  evidence  that  defendant 
had  ever  seen  deceased  before;  hence  the 
question  of  malice  and  premeditation  prior 
to  the  time  the  act  was  committed  did  not 
enter  into  this  case.  And  this  Instruction 
was  correct  And  the  verdict  of  the  Jury 
finding  the  defendant  guilty  of  manslaughter 
in  the  first  degree  is  fully  sustained  by  the 
law  and  the  evidence. 

8.  The  position  of  the  defendant  that  he 
was  so  drunk  that  Ills  intoxication  produced 
a  state  of  temporary  insanity  and  therefore 
he  was  not  responsible  for  the  crime  commit- 
ted, is  fully  answered  In  Cheadle  v.  State, 
11  Okl.  Cr.  566, 149  Pac.  910,  L.  R.  A.  1915E, 
103L    Judge  Doyle  in  that  opinion  says: 

"Alcoholic  insanity  or  mental  incapacity  pro- 
duced by  volunatry  intoxication,  existing  only 
temporarily  at  the  time  of  tbe  commiasion  of  the 
homicide,  is  no  excuse  or  defense  in  a  prosecu- 
tioa  therefor.  Drunkenness  is  one  thing,  and 
the  disease  of  the  mind  to  which  druukenneas 
leads  is  a  different  thing.  Temporary  insanity 
occasioned  immediately  by  drunkenness  does  not 
destroy  responsibility  for  crime,  where  the  de- 
fendant, when  sane  and  responsible,  voluntarily 
makes  himself  drunk.  To  constitute  insanity 
caused  by  intoxication  a  defense  to  an  indictment 
or  information  for  murder,  it  must  be  insanity 
caused  by  chronic  alcoholism,  and  not  a  mere 
temporary  mental  condition." 

And  the  opinion  supports  this  position  by 
quotations  from  a  long  list  of  authorities, 
which  it  is  unneeessary  for  us  to  here  re- 
peat This  doctrine  is  almost  universal,  and 
the  one  to  which  this  court  Is  committed. 

The  Judgment  is  affirmed. 

DOXLE.  P.  J.,  and  ARMSTRONG,  J„  con- 
cur. 


O'HERN  V.  STATE.    (No.  A-2195.) 

(Criminal  Court  of  Appeals  of  Oklahoma.   Sept 
19,  ldl6.) 

(Syttahui  ly  the  Court.) 

1.  BASrABDS  «»S~-PBXSTniFTION   OP  Leoiti- 
MACT. 

The  presumption  in  law  is  that  where  the 
husband  Dad  access  to  the  wife,  a  child  born 
in  wedlock  is  legitimate.  And  the  presumptiim 
of  nature  is,  that  no  able-bodied  husband  will 
sleep  with  a  stout,  buxom  youug  wife  for  five 
months,  and  during  all  that  time  "waive"  in- 
tercouise. 

[E^.   Note.— For   other  cases,   see   Bastards, 
Cent  Dig.  II  4,  6 ;  Dec.  Dig.  <S=>3.] 

2.  ADtTtTKBT      «=»7  —  iMDlOnCEMT  —  Sum- 
CIENOV. 

An  information  which  attempts  to  charge 
adultery,  but  wholly  fails  to  allege  in  any  miy 
that  the  intercourse  was  voluntary,  is  fatally 
defective.  That  ingredient  in  the  statutory 
definition  of  adultery  is  not  accidental,  but  is 
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one  of  the  essential  Ingredients  wUcb  distin- 
guishea  tliat  offeoae  from  other  lexnal  crimes. 
and  cannot  be  supplied  by  jpresumption  or  in- 
tendment, for  the  presumption  is  greater  that 
a  woman  will  resist  illicit  sexual  intercourse 
than  it  ia  that  sh«  will  voluitarily  snbmlt. 

[Bd.  Note.— For  other  eases,  see  Adultery, 
OenC  Dig.  |i  12-16;    Dec.  Dig.  «s37.] 

Error  from  District  Court,  Beaver  Coan- 
tj;   R.  B.  Loofbourrow,  Judge. 

Mllce  R.  O'Hem  was  «»Tlcted  of  crime, 
and  he  brings  error.    Rerersed. 

O.  B.  Leedy,  of  Amett,  Charles  Swlndall, 
of  Woodward,  and  3.  W.  Cnlwell,  of  Beaver, 
for  plaintiff  In  error.  R.  McMillan,  Asst 
Atty.  Gen.,  for  the  State. 

BRETT,  J.  [1]  In  this  case  the  plalnUfT 
In  error,  defendant  below,  was  convicted  of 
adoltery,  a^d  uentenced  to  pay  a  fine  of  $2D0< 
The  facts  In  this  case  are  very  remarkable, 
and  the  record,  instead  of  lending  color  to 
a  prosecatlon  begun  in  good  faith,  and  for 
the  purpose  of  vindicating  the  law,  and  ex- 
alting the  dignity  of  the  home  and  the  sanc- 
tity of  the  marital  relation,  bears  the  ear- 
marks of  a  shameless  scheme  to  disgrace  the 
home,  to  bastardise  a  defenseless  child,  and 
to  sacrlflce  all  that  is  sacred  and  holy,  to  en- 
hance the  prospect  of  obtaining  a  few  dol- 
lars. The  record  Shows  that  the  bnsband, 
the  prosecuting  witness  in  this  case,  before 
filing  this  action  commenced  a  flO,000  dam- 
age suit  against  the  defendant  for  alienat- 
ing his  wife's  affections.  And  yet  this  in- 
jured husband  and  this  estranged  wife  were 
sttU  living  and  cohabiting  together,  and  cen- 
lointly  swear  that  one  of  their  defenseless 
children  is  a  bastard,  the  offspring  of  an 
illicit  interconise  between  the  defendant  and 
the  prooecutlng  witness'  wife.  This  poor 
child  was  begotten  in  May,  1910.  The  hus- 
band slept  with  the  wife,  and  had  access  to 
her,  not  only  in  May,  1910,  but  at  all  other 
times.  She  was  a  young,  buxom,  180-pound 
woman ;  be  an  able-bodied  farm  band.  Tet 
they  swear  that  because  of  a  derangement  of 
the  stomach,  he  scrupulously  "refrained" 
from  and  "waived"  Intercourse  from  Febru- 
ary to  July,  1910,  and  thus  attempt  to  fasten 
the  stigma  of  illegitimacy  upon  their  defenso- 
le»8  offspring.  The  presumption  in  law  is 
that  where  the  husband  bad  access  to  his 
wjfe,  the  child  is  legitimate;  and  this  de- 
fenseless child  is  entitled  to  the  benefit  of 
this  presumption.  Besides,  the  presumption 
of  nature  is  that  no  man  that  has  sufficient 
stomach  to  enable  him  to  do  the  work  of  a 
farm  hand  will  sleep  with  a  stout,  buxom 
young  wife  for  five  months  and  during  all 
that  time  "waive"  sexual  intercourse.  And 
in  the  eyes  of  every  man  this  child  will  also 
have  the  benefit  of  this  presumption  as  to  its 
legitimacy. 

Besides,  the  husband,  the  prosecuting  wit- 
ness in  this  case,  seems  to  regard  intercourse 
with  his  wife  as  a  commodity,  which  created 
a  debt  in  his  favor,  which  he  liad  a  right  to 
collect,  as  a  butcher  would  an  ordinary  meat 
tdU.    And  before  beginning  any  action,  in  an 


attempt  to  collect  this  debt,  he  wrote  a  long 
letter  to  the  defendant,  which  is  in  part  as 
follows: 

"Ivanhoe,  Okla.  Sept.  25-11. 
"Mr.  M.  R.  O'Hem.  We  recdved  your  let- 
ter a  few  days  ago  and  will  say  in  reply  to 
your  threats  &  your  witnesses  you  have  no 
witness  nor  can  you  get  any  that  is  a  made 
up  Ue  &  you  know  it  &  so  do  i  know  it.  Do 
you  think  that  vour  lies,  bluffs  &  undermining 
work  will  pay  tnat  det  that  you  justly  owe  if 
you  do  your  mistaken  there  is  only  one  way  to 
settle  it  &  that  is  to  come  up  &  see  me  &  i 
think  we  can  settle  it  all  right,  but  if  you 
think  your  blufEs  will  pay  the  det  all  right, 
but  i  have  set  my  determination  on  this  mat- 
ter &  shall  carry  it  to  the  end  &  will  watch 
for  my  chance  to  fight  for  my  rights  as  long 
as  i  may  live  &  i  will  see  that  you  pay  this 
det   3r*    •" 

And  when  he  failed  to  collect  the  debt, 
which  he  assumed  O'Hem  owed  him  by  rea- 
son of  his  alleged  intercourse  with  his  wife, 
be  filed  his  110,000  damage  suit,  and  later 
filed  this  action. 

[2]  2.  There  are  a  number  of  errors  as- 
signed, but  it  will  not  be  necessary  to  con- 
sider them  alL  The  first  is  lodged  against 
the  sofltciency  of  the  information,  and,  we 
think,  la  well  taken.  The  diarglng  part  of 
the  inlormatlon  is  that  Mike  R.  O'Hem — 
"did  unlawfully  and  feloniously  commit  the 
crime  of  adultery  with  one  JeancMe  Oulbertaon, 
who  was  then  and  there  the  lawful  wife  of  Cas- 
ner  N.  Culbertson,  by  then  and  there  having 
carnal  knowledge  of  tne  body  of  the  said  Jean- 
ette  Culbertson,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Oklahoma." 

Section  2481,  Revised  Laws  1910,  defines 
adultery  as: 

"The  unlawful  voluntary  sexual  intercourse 
of  a  married  person,  with  one  of  the  opposite 
sex.    •    •    •"^ 

It  is  Clear,  that  in  this  Information  one 
of  the  essential  ingredients  which  dLstingulsh- 
es  the  offense  sought  to  be  charged  from 
other  sexual  crimes  is  totally  absent.  There 
Is  nowhere  in  the  information  any  sort  of 
allegation  that  the  intercourse  was  voluntary. 
That  Ingredient  in  the  statutory  definition  of 
adultery  is  not  accidental,  but  Is  one  of  the 
ingredients  that  essentially  distinguishes  this 
crime  from  that  of  rape.  And  it  is  as  import- 
ant that  the  pleader  in  charging  adultery 
should  make  this  distinction,  and  allege  in 
some  way  that  the  Intercourse  was  voluntary, 
as  It  is  in  pleading  rape  to  allege  that  the 
intercourse  was  accomplished  by  fbrce  and 
violence.  The  mere  naming  the  offense,  adul- 
tery, or  rape,  does  not  charge  the  crime; 
but  it  is  the  facts  pleaded,  the  acts  alleged  to 
have  been  done,  that  fixes  the  status  of  the 
crime,  binds  the  state,  and  puts  the  defend- 
ant on  notice  as  to  what  he  may  expect  to 
meet  and  defend  against.  Suppose  the  plead- 
er had  said: 

"Mike  O'Hem  did  nnlawfullv  and  feloniously 
commit  the  crime  of  rape  with  one  Jeanette 
(julbertson,  who  was  then  and  there  the  lawful 
wife  of  Casner  N.  Culbertson.  by  then  and  there 
having  carnal  knowledge  of  the  body  of  the  said 
Jeanetta  Culbertson." 
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Would  It  be  contended  for  a  moment  that 
tbat  would  be  aufflcient  to  charge  the  offense 
of  rape?  Why  not?  Because  the'  essential 
Ingredient  trblcb  distlnsulahes  rape  from 
other  sexual  crimes  Is  absent.  But  If  we 
should  sanction  the  information  In  this  case 
under  it,  the  state  would  be  as  much  at 
liberty  to  prove  the  intercourse  was  aocom- 
plisbed  by  force  and  violence  as  it  would  to 
prove  It'  was  voluntary ;  for  in  it  the  state 
is  bound  by  no  statement  which  Indicates 
in  the  least  whether  the  intercourse  was 
voluntary  or  accomplished  by  force.  And  the 
law  wUl  not  permit  this.  The  allegation  that 
the  woman  is  married,  and  the  wife  of  a 
certain  man,  does  not,  of  Itself,  show  the 
crime  to  be  adultery,  any  more  than  rape, 
for  that  is  one  way  of  pleading  that  the 
woman  ia  not  the  wife  of  the  accused,  which 
is  a  necessary  allegation  in  charging  rape; 

And  no  presumption,  or  intendment,  can 
supply  the  defect  la  this  Information;  for  if 
we  sbould  Indulge  in  presumptions,  then  the 
presumption  tbat  a  woman  will  resist  illicit 
Intercourse  is  much  greater  than  the  pre- 
sumption that  she  will  Toluntarlly  submit. 

We  are  forced  to  the  conclusion  that  this 
information  is  fatally  defective;  and  the 
conviction  bad  under  it  cannot  be  sustained. 
The  Judgment  is  therefore  reversed. 

DOII/B,  P.  3.,  and  ARMSTRONG,  J.,  con- 
cur. 


TAGOABT  V,  STATE.     (No.  A-2570.) 

(Orirainal  Conrt  «t  Appeals  of  Oklahoioa.    Sept 

18,  191S.) 

(Bytlahu*  hv  the  Court.) 
X.  iNDicnosNT  AND   Infobuation  4s»171  — 
OoNvicnow— Vabiawck. 
A  eoDviction  cannot  be  upheld  where  tiie  evi- 
dence wholly  fails  to  establisn  the  offense  charg- 
ed in  the  information. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  536,  5S7,  649; 
Dec  Dig.  «=»17l] 

2.  OxnniTAi.  Law  <s9660— CoirvionoN— Tks- 

TIMONT. 

The  law  will  not  permit  a  conviction  in  a 
haphazard  way.  If  it  did,  no  citizen's  liberty 
would  be  secure;  for  even  the  most  upright 
might  beeome  the  victim  of  hearsay  testimony. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1266;   Dec.  Dig.  «=»560.] 

Error  from  County  Court,  Oklahoma  Coun- 
ty ;  Wm.  H.  Zwlck,  Judge. 

Jim  Taggart  was  convicted  of  having  pos- 
session of  intoxicating  liquors  with  intent 
to  illegally  dispose  of  same,  and  he  brings  er- 
tOT.    Reversed. 

Reardon  &  Her^ord,  o£  Oklahoma  City, 
for  plaintiff  in  error.  R.  McMillan,  Aast 
Atty.  Gen.,  for  the  State. 

BRETT,  J.  The  plaintiff  in  error  was 
prosecuted  and  convicted  of  having  possession 
of  intoxicating  liquors  with  intent  to  iUegally 
dispose  of  same. 


[1,2]/nie  state  confeaaes  error  on  the 
ground  tbat  the  verdict  and  judgment  is  not 
supported  by  the  evidence;  and  we  have 
carefully  read  the  evidence,  and  are  forced 
to  the  same  conclusion.  Had  the  state  elected 
to  prosecute  plaintiff  in  error  for  Illegally 
transporting  and  conveying  the  beer  found  In 
bis  buggy,  the  record  before  us  would  sustain 
a  conviction,  but  there  Is  a  total  failure  to 
prove  that  he  Intended  to  sell  or  otherwise 
furnish  it  to  others.  There  was  consideraUe 
evidence  concerning  a  fishing  camp  out  on 
the  river  which  bore  the  ear  ma  rlis  of  a  "booee 
Joint,"  but  there. was  no  evidence  admitted 
which  connected  the  plaintiff  in  error  witli 
this  camp.  There  was  some  incompetent, 
hearsay  evldenee  tendered,  which  was  prop- 
erly ruled  out  by  the  court,  which  tended  to 
connect  him  with  this  camp ;  and  this  tender- 
ed evidence  doubtless  left  its  impress  upon 
the  Jury,  and  resulted  in  the  verdict  returned. 
The  plaintiff  in  error  may  be  guilty  of  tb« 
offense  charged,  but  the  law  will  not  permit 
a  conviction  In  a  haphazard  way.  If  it  did, 
no  citizen's  liberty)  would  be  secure;  for 
even  the  most  upright  might  become  tlie 
victim  of  hearsay  testimony. 

The  Judgment  is  reversed. 

DOXUS,  P.  J.,  and  ARMSTRONG,  J„  eoik- 
cur. 


MARTIN  T.  STATBw     (So.  2522.) 

(Criminal  Court' of  Appeals  of  Oklahoma. 

June  10,   1916.     Rehearing   Denied 

Sept  20,  1916.) 

(Bvllmbiu  by  the  O^rnrt.) 

1.  OanmrAi.  Law  <8=3510,  611(2>— Bvinraio*— 

TESTIMONZ    of    AC001CPU0»— NBCKBBITr    ov 
COBXOBOKATION. 

One  cannot  be  convicted  upon  the  uncorrob- 
orated testimony  of  an  accomplice;  but  th* 
testimony  of  the  accompUoe  must  be  corrobeimt- 
ed  by  such  evidence  as  La  itself,  and  without  tba 
aid  of  the  testimony  of  the  accomplice,  tends 
to  in  some  degree  connect  the  defendant  with 
the  commission  of  the  offense.  The  corroborat- 
ing evidence  in  this  case  examined,  and  AeM 
to  be  BulBcient 

[Ed.  Note.— For  other  oases,  see  (Mminal 
Law,  (Jent  Dig.  {{  1124-1126, 1129;  Dea  Dig. 
«s>510,  Bll^).] 

2.  LABCBNT     «=»1— jaJUEMSNTS     OT    OVTESBR— 

Acts  or  Conkdbbatks. 

Where  the  evidence  discloses  a  course  of 
conduct  between  the  appellant  and  bis  code- 
fendants  which  Justifies  the  conclusion  that  they 
were  confederates  in  a  plan  by  which  the  code- 
fendants  were  to  steal  cattle,  and  the  appd- 
lent  conceal  and  market  same,  the  appellant  may 
properly  be  prosecuted  for  the  larceny  of  the 
animals ;  and  the  contention  Uiat  he  shoold  have 
been  prosecuted  for  receiving  stolen  proper^, 
insteact  of  larceny,  is  not  well  taken. 

[Ed.  Note.— For  other  cases,  sea  Larceny, 
Cent  Dig.  |  1;    Dec  Dig.  «=»1.] 

Appeal  from  District  Court,  McOortaln 
County;  C.  B.  Dudley,  Judges 

J.  B.  Martin  was  convicted  of  larceny  of 
a-  domestic  animal,  and  appeals.     Affirmed, 
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Jeff  D.  Mctieaddo,  aC  Iflabel,  for  ptalntiff 
In  «rror.  B.  HcMuiui,  Asst.  Atty.  tieiL,  for 
the  Stated 

BRETT,  J.  Thla  appeal  Is  from  a  ladg- 
ment  In  tbe  district  court  of  McCnrtaln  coun- 
ty. J.  E.  Martin,  the  defendant  In  that  court 
and  appellant  here,  waa  tried  for  tbe  larceny 
of  a  cow,  and  was  convicted  and  sentenced 
to  two  years  In  the  penfteotlaTy.  The  in- 
formation charged  the  defendant,  Martin, 
Jointly  with  OlUe  Wright,  Benson  Maytubbe, 
and  AlTin  Nelson,  with  the  theft  of  the  cow. 
Martin  was  granted  a  aeyerance,  and  placed 
npoo  trial  alone. 

LI]  The  state  nsed  B^ison  Maytubbe  as  a 
wltneas  against  Martin,  and  one  of  the  com- 
plaints of  appellant  in  this  coort  is  that  he 
was  convicted  upon  the  uncorroborated  testi- 
mony of  Maytnbbe,  an  alleged  accomplice^ 
Maytubbe  testlfled  that  he  and  Wright  took 
the  cow  to  appellant's  home,  reaching  there 
about  11  o'clock  at  night;  that  they  awoke 
him,  and,  <after  some  conversation  between 
the  appellant  and  Wright,  the  three  roped 
tbe  cow,  changed  the  brands  on  her,  altered 
tbe  earmarks,  and  dehorned  her  by  tbe  light 
of  a  lantern;  that  appellant  gave  Wright 
$20  for  the  cow,  and  he  got  a  quart  of  whisky 
for  assisting  Wright  in  delivering  her  to  the 
appellant.  The  appellant  as  a  witness  in  his 
own  behalf  dlqputed  this  testimony ;  but  tbe 
horns  of  this  cow,  which  seem  to  have  been 
of  a  rather  unusual  character,  were  found 
near  the  spot  where  Maytubbe  says  she  was 
debomed,  while  the  blood  was  still  fresh 
npon  them,  and  later  were  positively  identi- 
fied. A  neighbor,  a  few  days  after  this,  ofter- 
ed  appellant  $40  for  the  cow;  but  he  declin- 
ed to  sell  her  to  him  solely  upon  the  ground 
that  he  lived  in  too  public  a  place.  Mem- 
bers of  Maytubbe's  family  testiUed  that  he 
and  Wright  left  their  house  after  dark  with 
the  cow,  and  did  not  return  until  next  morn- 
ing. Tbe  earmarks  had  been  altered  and  the 
brand  dianged  from  "G.  K."  to  "O.  B."  Ibere 
were  also  other  corroborating  circumstances ; 
and  the  corroborating  testimony,  all  taken 
together,  furnished  sutOdent  tovUence^  If 
believed  by  the  Jury,  to  Justify  a  conviction 
without  the  testimony  of  Maytubbe. 

12]  Z.  The  .appellaBt  covwlains  that,  it 
tbe  evidence  proved  any  <^ense  at  aU,  it  was 
that  of  receiving  stolen  property  rather  than 
larceny;  and,  also,  that  on  tbla  account  the 
Instructions  given  by  the -court  wer«  erro- 
neous. 

If  this  was  the  only  transaction  in  which 
these  parties  had  been  connected,  there  might 
be  more  force  in  this  contention;  but  there 
was  evidence,  properly  admitted,  of  other 
and  similar  transactions  between  these  par- 
ties, which  taken  as  a  whole  Justified  the 
conclusion  that,  the  codefendants  of  appellant 
were  confederates  of  his  in  a  plan  to  steal 
cattle  and  deliver  them  to  him  at  one-hall 


tbeir  otarket  Talne^  aad  he  to  tebrand,  de- 
born,  and  conceal  until  they  could  be  dis- 
posed of  for  their  real  worth,  and  thus  reap 
to  himself  the  beueUt  of  the  alliance.  And 
under  this  state  of  the  record  it  was  not 
error  for  the  court  to  give  tbe  instructions 
complained  of,  which  were  to  the  etrect  that 
if  the  Jury  btfleved  beyond  a  reasonable 
doubt  that  Benson  Maytubbe,  OlUe  Wright, 
and  Alvln  Nelson,  or  either  of  them,  did  steal 
the  oow  of  George  Kirk,  with  intent  to 
deprive  tiie  owner  thereof,  and  that  the  de- 
fendant, J.  B.  Martin,  was  concerned  in  the 
taking  of  the  said  cow,  or  aided  or  abetted 
In  the  taking  of  said  oow,  though  not  preseat, 
tt  would  be  their  doty  to  find  the  defendant 
guilty. 

There  appearing  no  errors  prejudicial  to  the, 
substantial  rights  of  the  appellant,  the  Judg- 
ment of  the  lower  court  ta  affirmed. 

DOILB,  P.  J„  and  ABldSTRONQ,  J.,  con- 
cur. 


SHTTBr  et  aL  v.  STATB  ex  reL  GALIAHBR, 
Go.  Atty.    (No.  A-2010.> 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 
18,  1916.) 

(Svnabu*  6y  Ifte  Court.) 

L  Contempt  *=»44  —  Intoxicatino  taQvova 
4=»208  —  Abatemsitt  of  NriBAifcics  —  Pttn- 

IBHMKNT  FOB  CX)NTSMPT-^tJB18DICTI0S. 

(h)  ZMstrict  courts  have  Jurisdiction  of  tn- 
JnnctioD  proceedings  to  abate  as  a  nuimnee 
placca  whers  persons  congregate  aad  reiiort  for 
the  puroose  of  drinking  intoxicating  liquor. 

(b)  Tbe  court  alone  in  which  a  contempt  ia 
committed,  or  whose  order  or  authority  is  de- 
fied, has  power  to  puniab  it,  or  entertain  pro- 
ceedings to  that  end.  Conrts  which  have  no 
criminal  Jurisdiction  can  punish  fur  go-called 
criminal  contempt,  beeanse  tbe  power  to  do  so  is 
inherent,  and  necessary  to  the  efficiency  and  very, 
existence  of  the  court. 

USA.  Note.— For  other  cases,  see  Contempt,- 
Cent  Dig.  U  12&-130;  Dec.  Dig.  «=»44;  In- 
toxicating liquors.  Cent  Dig.  i  406;  Dee.  Dig. 
<»»269.] 

2.  Injunction  «=>1S2  —  Tekporabt  Injunc- 
tion—Natobk  OF. 

There  is  a  wide  distinctloD  betwepn  a  tem- 
porary injunction  and  a  temporary  restraining 
ordw.  The  former  embodies  a.  restraint  whiph 
continues,  unless  modified  by  the  court,  until  the 
hearing  of  the  cause,  and  then  it  is  either  made 
permanent  or  discharged  altogether ;  while  the 
latter,  strictly  speaidnc,  is  not  an  injunction  at 
all,  but  an  order  of  the  court,  to  compel  parties 
to  maintain  the  matters  in  controversy  in  statu 
quo,  until  the  qnestion  of  whether  or  not  a  tem- 
porary injunction  oa^t  to  issue  may  be  deter- 
mined.  , 

[Ed.  Note.— For  other  cases,  see   Injunction, 
Cent  Dig.  i  302;  Dec.  Dig.  «=»132.] 

3.  FiNM  «=»12— IimisoNMENT— Cinon  on 

FlWB. 

Where  an  offense  was  committ^  before  sec- 
tion 1,  c.  112,  Sess.  Laws,  1913,  went  into  effect, 
a  defendant  is  allowed  credit  on  bis  finfe,  if  laid 
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ont  in  jail,  as  provided  by  the  Beviaed  Laws, 

1910.  ^  " 

[Ed.  Note.— For  other  casea,  aee  Finea,  Cent 
Dig.  S§  12, 13;  Dec.  Dig.  <e=9l2.] 

4.  Crivinal  Law  i8=»655(5)— WrrNKSSES  «=» 
246(1)— Examination  of  Witnicsseb— Con- 
duct OF  COUNSEI,— Rkbdkb. 
There  la  no  role  or  reaaon  wh^  a  trial  judge 
should  not  ask  a  proper  and  pertinent  question, 
for  the  purpose  of  eliciting  competent  and  ma- 
terial testimony;  yet  it  is  improper  for  him  to 
assume  the  role  of  prosecutor,  and  persistently 
examine  and  cross-examine  witnesses.  No  mat- 
ter what  his  motivea  may  be,  or  what  explana- 
tion or  excuse  be  may  offer  for  thia  course.  It 
can  have  but  one  effect  upon  the  jury;  and  that 
is  to  place  the  judge  in  a  hostile  attitude  toward 
the  defendant,  and  discredit  any  defense  he 
might  offer.  No  trial  judge  has  a  right  to  indi- 
cate to  the  jury,  by  word  or  action,  hia  opinion 
as  to  the  merits  of  a  case  being  tried,  or  aa  to 
the  credibilty  of  any  witnesa  examined. 

If  the  conduct  of  counsel  for  defendant  is  im- 
proper, the  court  must  excuse  the  jury  before  ad- 
ministering a  rebuke  or  threatening  to  fine  or 
imprison  him  for  contempt. 

[Ed.  Note.— For  other  c&aes,  see  Criminal 
Law,  Cent  Dig.  J  1522;  Dec.  Dig.  «=3655(5); 
Witnesses,  Cent  Dig.  {}  852,  S56;  Dec.  Dig.  <&=> 
246(1).] 

Error  from  DUtrict  Gonrt,  W^igoner  Conn- 
ty;  R.  Cl  Allen,  Judge. 

Proceeding  by  the  State  of  Oklahoma,  on 
the  relation  of  Edward  M.  Gallaber,  County 
Attorney  of  Wagoner  County,  against  W.  C. 
Smith  and  C:  W.  Norman,  to  abate  a  nui- 
sance. Defendants  were  convicted  of  con- 
teny>t,  and  they  bring  error.    Reversed. 

Watts  &  Watts  and  Edward  M.  Gallaher, 
all  of  Wagoner,  for  plaintiffs  In  error.  Cbas. 
West,  Atty.  Oen.,  and  C.  J.  Davenport,  Asst 
Atty.  C!«n.,  for  the  SUte. 

BRETT,  J.  On  August  14, 1911,  Edward  M. 
Onllaher,  who  was  then  county  attorney  of 
Wagoner  county,  filed  a  petition  on  behalf  of 
the  state  In  the  district  court  of  Wagoner 
county,  alleging  that  a  certain  building  in  the 
city  of  Wagoner  known  as  the  City  Drug 
Store,  and  located  on  certain  lots  described 
In  the  petition,  was  owned  jointly  by  one  J. 
M.  Livingston  and  T.  A.  Parkinson,  and  that 
one  J.  F.  Studyvln  and  Frank  Barnes  were 
occupying  and  operating  a  drug  store  in  said 
building,  and  that  in  this  building  intoxicat- 
ing liquors  were  being  kept  and  sold,  and 
divers  persons  congregated  and  resorted  there 
for  the  purpose  of  buying  and  drinking  such 
intoxicating  liquors,  and  asked  that  a  tem- 
porary injunction  be  granted  enjoining  each 
nnd  all  of  said  defendants,  their  agents,  suc- 
cessors, and  assigns,  and  all  other  persons, 
from  Illegally  handling  intoxicating  liquors 
on  said  premises,  and  that  upon  final  hearing 
said  place  be  adjudged  a  public  nuisance, 
and  be  perpetually  abated.  Summons  was 
duly  issued,  and  on  the  14th  day  of  August, 

1911,  a  temporary  injunction  was  granted 
enjoining  the  defendants,  their  agents;  serv- 
ants, employes,  successors,  or  assigns,  and 


eadi  of  them,  and  all  oUier  persons,  from 
keeping,  selling,  or  permitting  to  be  sold  any 
intoxicating  liquor  upon  said  premises,  etc 
This  order  was  served  upon  each  of  the  de- 
fendants on  the  15th  day  of  August,  1911,  by 
the  sheriff  delivering  to  eadi  of  them  a  eop^ 
of  the  order. 

The  matter  then  seems  to  have  remained 
la  statu  quo  until  the  24th  day  of  llarcb, 
1913,  when  C.  E.  Castle,  who  had  succeeded 
Oallaher  as  county  attorney,  filed  an  affidavit 
reciting  the  terms  of  the  temporary  injonc- 
tlon,  and  alleging  that  W.  C.  Smith,  who  sne- 
ceeded  the  former  occupantsr  of  the  building, 
had  violated  the  terms  of  the  injunctloii,  and 
pra3^ng  that  he  be  adjudged  guilty  of  con- 
tempt An  attachment  for  contempt  was  Is- 
sued, and  Smith  brou{^t  before  the  court  to 
answer  the  dinrge  of  contempt  In  violating 
said  injunction.  And  on  April  17th,  and 
while  the  contempt  proceedings  were  still 
pending,  the  county  attorney  filed  a  supple- 
mental aflldavit  charging  that  W.  O.  Smith 
and  G.  W.  Norman  entered  said  premises 
with  full  knowledge  of  the  existence  of  tbls 
injunction  and  Its  terms,  and  that  fhey,  and 
each  of  them,  v;lUfully  and  contumadoasly 
refused  to  respect  and  obey  said  injunction, 
and  charged  in  detail  the  dates  upon  which 
and  the  persons  to  whom  defendants  had  sold 
Intoxicating  liquors  in  violation  of  said  In- 
junction, and  asked  that  they  be  required  to 
show  cause  why  they  should  not  be  punl&bed 
for  contempt  on  account  of  the  violation  of 
said  Injunction.  An  order  to  show  cause  was 
then  duly  and  properly  Issued. 

The  defendants  demurred  to  the  supple- 
mental aflidavU,  which  was  overruled.  There- 
upon fhey  filed  an  aflldavit  denying  the  alle- 
gations of  the  supplemental  aflldavit  of  the 
county  attorney,  and  on  the  same  day  filed 
a  response  to  the  order  to  show  cause. 

On  April  22,  1913,  the  matter  came  on  for 
hearing,  and  was  tried  to  a  jury,  which  re- 
turned a  verdict  finding  each  of  the  defend- 
ants guilty  of  contempt. 

A  motion  for  new  trial  was  heard,  and 
overruled,  and  the  court  fixed  the  penalty  of 
each  of  the  defendants  at  a  fine  of  |300  and 
six  months  in  the  county  jail.  And  to  re- 
verse this  judgment  an  appeal  has  been  per- 
fected to  this  court.  There  are  numerous  as- 
signments of  error  urged,  nil  of  which  it  wlU 
not  be  necessary  for  us  to  consider. 

[1  ]  1.  The  first  assignment  is  that  the  dis- 
trict court  had  no  jurisdiction  of  the  subject- 
matter  of  the  action:  (1)  Because  the  dis- 
trict court  was  without  authority  to  enjoin 
the  sale  of  intoxicating  liquors ;  and  (2)  be- 
cause the  praalty  fixed  by  the  statute  for 
this'  class  of  contempt,  reduces  the  offense  to 
that  of  a  misdemeanor,  and  the  county  court 
has  exclusive  jurisdiction  of  misdemeanors. 

(a)  Both  contentions  urged  under  this  as- 
signment are  without  merit  The  authority 
of  the  Legislature  of  this  state  extends  to  all 
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rightful  Aibjeets  of  letctdation ;  and  It  Is 
dearly  within  the  province  of  the  Lcgialature 
to  declare  certain  thini^  to  be  a  public  nui- 
sance, and  to  proYide  a  remedy  for  the  abate- 
uient  of  the  same.  And  the  proTlsions  of  the 
statute  which  declare  all  places  where  per- 
s(Hi3  congregate  or  resort  for  the  purpose  of 
drinking  intoxicating  liquors  to  be  a  public 
auisance,.and  that  such  places  may  be  abated 
by  Injunction,  is  within  the  authority  granted 
the  Legislature  by  the  Constitatlon  of  the 
state,  and  the  district  courts  or  ludges  tliere- 
of  bare  Jurisdiction  to  hear  and  determine 
such  actions. 

(b)  And  in  NichoU  t.  State.  8  OkL  Cr.  (WO, 
129  Paa  673,  this  court  passed  squarely  upon 
tlie  second  contention  urged  under  this  as- 
aignment,  and  held  that  the  contention  Is 
without  merit  To  hold  that  a  court  must 
look  to  an  inferior  tribunal  to  enforce  its  or- 
ders and  decrees  would  be  ridiculous.  As  Is 
stated  in  Nichols  v.  State,  supra: 

"The  power  to  fine  and  imprison  for  contempt 
is  a  necessary  attribute  of  a  court  It  is  a  power 
inherent  in  all  courts  of  record,  and  coeristing 
with  them  by  the  wise  provisions  of  the  common 
law.  A  court  without  the  power  to  enforce 
its  orders,  judgments,  or  decrees  would  be  a  dis- 
grace to  the  laws  which  created  it.  Such  a  oon- 
dition  could  but  result  in  the  degradation  of 
courts,  and  to  make  them  truly  subjects  of  con- 
tempt" 

No  court  could  exist,  or,  if  existing,  would 
be  a  curse  rather  than  a  blessing,  if  strip- 
ped of  the  power  to  enforce  its  orders,  Judg- 
ments, and  decrees.  Hence  it  is  the  univer- 
sal rule  that  even  courts  of  chancery  and 
other  courts  which  have  no  criminal  Jurisdic- 
tion can  punish  for  so-called  criminal  con- 
tempt, because  the  i>ower  to  do  so  is  inher- 
ent, and  necessary  to  the  efficiency  and  very 
existence  of  the  court.  And  as  stated  In  Ka- 
palje  on  Contempt,  S  13: 

"It  is  a  well-settled  rale  that  that  court  alone 
in  which  a  contempt  is  committed,  or  whose  or- 
der or  authority  is  defied,  has  power  to  punish 
it  or  to  entertain  proceedings  to  that  end. 
*  *  *  The  highest  court  of  a  state  will  not 
punish  a  contempt  offered  to  the  processes  or 
authority  of  an  inferior  tribunal." 

And  with  much  less  reason  could  It  be  urg- 
ed that  the  highest  court  of  original  Jurisdic- 
tion in  the  state  must  look  to  an  inferior 
tribunal  to  enforce  its  orders  and  decrees. 

[2]  2.  It  is  also  contended  that  the  injunc- 
tion the  defendants  are  alleged  to  have  vio- 
lated was  a  temporary  restraining  order,  and 
when  no  hearing  was  had  upon  it,  on  Sep- 
tember 14,  1911,  the  date  fixed  In  the  sum- 
mons as  answer  day.  It  spent  its  force,  and 
was  therefore  a  nullity  at  the  time  the  de- 
fendants are  alleged  to  have  violated  its 
terms.  But  this  contention  Is  not  borne  out 
by  the  record.  This,  as  Is  shown  by  the  rec- 
ord, l8  not  a  temporary  restraining  order, 
but  a  temporary  injunction.  And  Ex  parte 
Grimes  et  al.,  1  Okl.  Cr.  102,  94  Pac  668, 
cited  and  relied  upon  by  the  defendants,  does 
not  support  their  contention.  In  that  opin- 
ion the  court  makes  the  distinction  between 


a    temporary   loJoBctltm  and  n  temitorarir 
restraining  order,  saying: 

"The  former  embodies  a  restraint  whieh  con- 
tinues, unless  modified  by  the  court,  until  the 
hearing  of  the  cause,  and  then  it  is  made  either 
permanent  or  discharged  altogether;  while  the 
latter,  strictly  speaking,  is  not  an  injunction 
at  all,  but  a  writ  of  the  court  to  compel  parties 
to  maintain  the  matters  in  controversy  in  statu 
quo  until  the  question  of  whether  or  not  a  tem- 
porary injuncdon  ought  to  issue  may  be  deter- 
mjneu." 

This  distinction  is  dear  and  sound,  and  Is 
a  complete  aavfet  to  the  contention  of  the 
defendants.  This  was  a  temporary  Injunc- 
tion, and  consequently  remained  in  force  un- 
til a  hearing  should  be  had  for  the  purpose 
of  making  It  perpetual,  or  discharging  it  al- 
together. And  the  /  defendants  had  a  right 
to  insist  upon  a  speedy  hearing,  if  they  felt 
the  Injunction  should  be  dissolved. 

[S]  8.  Thei!e  is  also  an  assignment  to  the 
effect  that  the  Judgment  imprisoned  the  de- 
fendants, in  case  of  a  failure  to  pay  the  fine, 
until  both  fine  and  costs  are  paid  as  provided 
in  section  1,  c.  112,  Session  Laws  ldl3,  and 
that  this  law  did  not  become  operative  until 
a  few  days  after  the  offense  is  alleged  to 
have  been  committed;  and  therefore  the 
penalty  could  not  be  assessed  under  its  pro- 
visions. This  Judgment,  however,  does  not 
Include  the  costs  in  the  sentence  of  imprison- 
ment tn  case  of  failure  to  pay  fine,  but  does 
allow  only  |1  per  day  in  case  the  $300  fine  is 
laid  out  In  Jail.  This  is  error,  since  the  of- 
fense Is  alleged  to  have  been  committed  pri- 
or to  the  date  the  1913  law  became  operative, 
and  the  defendants  should  have  been  sen- 
tenced under  the  statutes  in  force  at  the 
time  the  offense  was  committed,  which  al- 
lowed $2  on  the  fine  for  each  day  of  impris- 
onment, and  $1  additional  for  each  day  the 
defendants  performed  labor.  Bx  parte  Har- 
ry, 6  Okl.  Or.  168,  117  Pac.  726;  Turner  et 
aL  V.  State,  8  OkL  Cr.  11,  126  Pac.  452. 

[4]  4.  Another  matter  complained  of  is. the 
conduct  of  the  court  during  the  trial  of  this 
cause. 

(a)  It  appears  from  the  record  that  the 
Judge,  over  the  objectlona  of  counsel  for  de- 
fendants, persisted  In  rigidly  examining  and 
cross-examining  the  wltneeses  placed  upon 
the  stand,  and  at  one  time  delivered  to  the 
Jury  a  lengthy  statement  as  to  the  position 
he  occupied  in  the  trial  of  that  case,  aud  at 
another  time  severely  rebuked  counsel  tor  de- 
fendants in  the  presence  of  the  Jury,  threat- 
ening to  summarily  punish  him  for  contempt ; 
and  at  the  close  of  the  examination  of  a  wit- 
ness that  the  court  had  taken  from  the  coun- 
ty attorney  and  examined  himself  he  remark- 
ed: "I  think  that  Is  all  this  witness  knows." 
All  this  was  highly  improper. 

We  know  of  no  rule  or  reason  why  a  court 
should  not  ask  a  proper  and  pertinent  ques- 
tion, for  the  purpose  of  eliciting  competent 
and  material  testimony.  But  we  also  know 
of  no  rule  that  would  permit  the  court  to 
assume  the  role  of  prosecutor.    And  when 
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Qw  oonrt  tafked  the  place  of  the  county  at> 
torney,  and  examines  and  cross-examines  wl^ 
neeses,  no  matter  wbat  bis  motives  may  be, 
or  wbat  explanation  or  excuse  be  may  offer 
for  tbla  course,  bis  conduct  can  bave  but  one 
effect  upon  the  Jury,  and  that  is  to  impress 
them  tbat  tbe  Judge  is  convinced  of  the  de- 
fendant's guilt  In  tbe  minds  of  tbe  Jurors, 
It  places  the  Judge  in  a  hostile  attitude  to- 
wards tbe  defendant,  and  discredits  any  de- 
fense that  be  might  offer.  No  Judge  has  a 
right  to  indicate  to  tbe  Jury,  by  word  or 
action,  his  opinion  of  tbe  merits  of  any  case 
being  tried  before  blm,  or  to  in  any  way  in- 
dicate bis  opinion  as  to  tbe  credibility  of  any 
witness  examined.  Absolute  fairness  should 
characterize  every  word  and  action  of  a 
judge.  Harrison  t.  StfVte,  11  Okl.  Cr.  14, 
141  Pac.  236,  and  cases  therein  dted. 

(b)  Besides,  to  reprimand  counsel  for  a 
defendant.  In  the  presoice  of  a  Jury,  is  high- 
ly preJudldaL  If  counsel's,  conduct  is  Im- 
proper, tbe  court  must  accuse  tbe  Jury  be- 
fore administering  a  rebuke,  or  threatening 
to  fine  or  imprison  him  for  contempt. 

There  are  other  assignments,  but,  as  tbe 
case  must  be  reversed  by  reason  of  the  con- 
duct of  tbe  Judge,  we  dctem  it  unnecessary 
to  pursue  tbe  matter  further. 

The  Judgment  is  reversed. 

DOTLB,  P.  J^  and  ABMSTBONO,  J.,  con- 
cur. 


MOOABEB  v.  STATE.    (No.  A-2W8.> 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 

20,  1918.) 

IirroxiOATiRe  Liquobs  «=»236<1>— Ovrkbu 

— Bv  I  nxNOB— S  urnoiXNOT. 
ISvidence  reviewed  in  a  prosecution  for  im- 
lawfully  conveying^  intoxicatm^  liquor,  and  held 
sufficient  to  sustain '  the  verdict  and  judgment 
of  oonvictton. 

[Ed.  Note.— for  other  cases,  see  IntoxicatinK 
Liquors,  Cent.  Dig.  {  300;  Dec.  Dig.  «=> 
233(1).] 

Appeal  from  County  Court,  Canadian 
County;   R.  K  Forrest,  Judge. 

Sherman  Mocabee  was  convicted  «rf  a  tIo- 
lation  of  the  prohibition  law,  and  appeala 
Affirmed. 

J.  N.  Roberson,  of  EI  Reno,  for  plaintiff  In 
error.  R.  McMlUan,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Tbe  plaintiff  In  error, 
Sherman  Mocab^,  Amos  Clark,  and  J.  Turn- 
er were  Joiutly  charged  with  having  unlaw- 
fully transported  intoxicating  liquor  from 
one  place  in  Canadian  county  to  another 
place  in  said  county,  and  upon  their  trial 
were  found  guilty,  and  tbe  punishment  of 
each  defendant  assessed  at  $100  fine  and  60 
days*  confinement  in  the  county  Jail.    Tbe 


plaintiff  In  error,  Sherman  Mocabee,  akitie 
appeals. 

Ihe  proof  on  tbe  part  of  the  prosecntton 
is  that  tbe  three  defendants,  while  driving 
along  ene  of  the  streets  of  El  Rena  in  a 
spring  wagon  loaded  with  a  barrel  of  beer 
and  two  cases  of  whisky,  were  arrested  by 
the  sheriff ;  tbat  tbe  defendant  Mocabee  was 
In  charge  of  and  driving  tbe  team,  and  be 
said  to  tbe  officer,  <'We  haven't  deUvered  it 
yet,"  and  also  stated  tbat  "the  barrel  of  beer 
was  bis."  As  a  witness  in  his  own  befaaU 
he  testified  tbat  he  borrowed  the  team  to 
baul  the  beer  and  whisky  for  bis  code£ex>d- 
ants  from  the  express  office  for  them,  and 
denied  any  ownership  therein.  His  codefend- 
auts  testified  that  they  owned  the  beer  and 
whisky,  and  that  it  was  a- lawful  purchase, 
and  was  shipped  to  tbem  from  Ft  Worth, 
Tax. 

The  only  question  presented  by  this  appeal 
is  the  sufficiency  of  the  evidence  to  support 
tbe  verdict 

After  a  careful  examination  of  tbe  evi- 
dence In  this  case,  we  are  not  prepared  to 
say  that  the  Jury  were  not  warranted  la 
finding  the  defendants  guilty.  The  credibil- 
ity of  tbe  witnesses  and  the  weight  and  val- 
ue to  be  given  their  testimony  are  questions 
solely  for  the  Jury's  determination,  and  to 
reverse  a  judgment  on  the  ground  that  the 
verdict  Is  contrary  to  law  and  the  evidence, 
this  court  must  find,  as  a  matter  of  law, 
that  the  evidence  Is  Insufficient  to  warrant 
the  conviction. 

The  Instructions  fully  and  fairly  presented 
the  law  of  the  case,  and  we  are  unable  to 
find  any  error  In  the  record.  It  follows  that 
tbe  judgment  must  be,  and  the  same  U  here- 
by, affirmed. 


KJNDMAN  V.  STATE.    (Na  A-^644^ 

(Criminal  Court  of  Appeals  of  Okiaboaia.    Sept; 

28,  1M.6.> 

(BgVUhit*  hy  BMori^  StafTJ 
OBnaiTAi.  Law  «=9ll80(4)  —  Atpsai.  —  Abak* 

OONMSNT. 

Where  accused,  who  appealed  from  a  convic- 
tion of  violating  the  prohibitory  law,  filed  no 
brief  and  made  no  appearance  on  appeal,  and  it 
appeared  that  the  appeal  was  abandoned,  it  will 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  2970,  3203;  Dee.  Dig.  e=> 
1180(4),] 

Appeal  from  County  Court,  Kiowa  Coun- 
ty; J.  B.  Carpenter,  Judge. 
'    Bill  Klndman  was  convicted  of  violating 
the  prohibitory  law,  and  be  appeals.    Appeal 
dismissed. 

Smith,  Jones  &  Smith,  of  CordeU,  toe  piaia- 
tUt  in  error.  B.  McMillan,  Awt  Atty.  Gen., 
for  the  States 

PER  CURIAM.  On  information  charging 
that  he.  did  permit  gambling  In  a  certain 
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booM  ia  Oie  town  (tf  Monntoln  View  In  Kiowa 
connty,  the  yUlntW  In  error,  Bill  Kiadman 
was  convicted,  and  by  tbe  Judgment  of  tbe 
ooort  be  was  sentenced  to  be  confined  in  tbe 
county  lall  tor  a  period  of  30  days.  From 
the  Judgment  he  appeals. 

No  brief  has  been  tiled,  and  when  the  case 
was  called  for  final  submission  no  appearance 
was  made  on  behalf  of  plaintiff  in  error, 
whereupon  the  Attorney  General  moved  that 
the  appeal  be  dismissed  as  having  been  aban- 
doned. It  appears  that  the  appeal  In  this 
case  has  been  abandoned,  and  for  this  reason 
the  motion  to  dismiss  is  sustained,  the  appeal 
herein  dismissed,  and  the  cause  remanded  to 
tbe  trial  court    Mandate  forthwith. 


RHOADS  V.  STATE.    (No.  A-2S7».) 

(CMminal  Court  of  Appeals  of  Oklaboma.    Sept 

28,  1916.) 

(Syllcbui  iy  the  Court.) 

1.  Intoxioatino  Liquobs  ®33236(7)— OnxMe- 
es—Pbosecution— Evidence. 

Proof  of  possession  of  intoxicating  liquors  of 
any  kind  at  a  place  where  Intoxicating;  liquors  of 
the  same  or  any  other  kind  are  kept  and  sold 
by  the  person  owning  or  keeping  the  place  is,  in 
the  absence  of  a  reasonable  explanation,  suffi- 
cient to  support  a  judgment  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  809 ;  Dec.  Dig.  «=»236(7).] 

2.  Intoxicating  Liquobs  «=9236(6)— OmcNB- 

B»— DVIDENCB— SUFSICIENCT. 

Proof  of  possession  of  large  quantities  of  in- 
toxicating liquors  and  that  the  person  in  pos- 
seesion  tnereof  has  paid  the  tax  required,  by  the 
United  States  government  of  retail  liqaor  dealers 
is  sufficient  in  tbe  absence  of  any  reasonable 
explanation,  to  support  a  conviction. 

[Ed.  Note.— For  other  casn,  see  Intoxicatiag 
liquors.  Cent  Dig.  {  310 ;  Dec.  Dig.  (8=3236(6)0 

Appeal  from  Cktunty  Oourt,  CSanadian  Ooun- 
ty;  B.  B.  Forrest,  Judge. 

H,  fi.  Rhoads  was  convicted  of  a  viola- 
tioD  of  the  prtdilbltoiy  law,  and  he  appeals. 
Affirmed. 

J.  K.  Boberson,  ct  M  Beno,  for  plaintiff 
In  error.  B.  McMillan,  Aast  Atty.  Gen.,  for 
the  States 

ARMSTRONG,  J.  Plaintiff  la  error,  H.  B. 
Bboads,  was  convicted  at  the  August- 1915, 
term. of  tbe  eonnty  eonrt  of  Canadian  county 
qn  a  charge  of  having  unlawful! possession  of 
intoxicating  Uquors  with  intent  to  sell  tbe 
same,  and  his  punlstuAent  fixed  at  a  fine 
of  f4O0  and  Imprisonment  in  the  county  Jail 
for  a  period  of  six  months. 

[1]  The  information  charges  that  plaintiff 
in  error  had  i>ossession  of  beer  on  or  about 
the  ISth  day  of  April,  1915,  with  intent  to 
sell  the  same.  It  app^rs  that  deputy  sher- 
ifb  searched  the  residence  of  plaintiff  in 
error  under  a  search  and  seizure  warrant, 
and  fonnd  52  bottles  of  beer  beneath  a  trap- 
door in  the  floor.  The  liquor  was  discovered 
by  removing  the  carpet  or  rug,   and  then 


laiBlng  the  trapdow.  Beneatfa  this  trttttdoor 
the  beer  was  found.  Three  officers  who 
searched  the  premises  testified  to  these  facts. 
Tt  Is  also  shown  that  intoxicating  liquors  had 
been  frequently  sold  on  the  premises,  and 
that  the  plaintiff  in  error  had  paid  the  spe- 
cial revenue  tax  to  the  federal  government 
and  acquired  a  retail  liquor  dealer's  license 
covering  the  year  in  which  this  beer  was 
found.  On  previous  occasions  the  officers 
had  found  as  much  as  two  barrels  of  whis- 
ky In  tbe  possession  of  the  plaintiff  in  error, 
and  at  other  times  had  found  beer.  It  ap- 
pears that  the  place  was  never  raided  with- 
out intoxicating  liquor  of  some  character 
being  found  on  the  premises.  Tbe  plaintiff 
In  error  neither  denies  the  possession  of  the 
beer  nor  the  payment  of  the  Internal  revenue 
tax.  Nor  does  he  deny  the  fact  that  his  place 
was  one  where  Intoxicating  liquors  were 
kept  and  sold.  The  state's  case  was  over- 
whelmingly made  out;  in  fact,  there  was 
no  denial  of  liie  same  on  the  part  of  any  one. 
The  verdict  of  the  Jury  was  therefore  a  prop- 
er one,  and  the  Judgment  of  the  court  cor- 
rect. 

Counsel  argue  that  since  the  plaintiff  in 
error  was  charged  with  the  sale  of  beer,  the 
court  should  not  have  permitted  proof  tend- 
ing to  show  that  plaintiff  in  error  was  a  fre- 
quent seller  of  other  intoxicating  liquor  of 
different  kinds.  This  evidence  was  prop- 
erly admitted.  Possession  of  Intoxicating 
liquors  of  any  kind  at  a  place  where  intoxi- 
cating liquors  of  the  same  or  any  other  kind 
are  sold.  In  the  absence  of  any  reasonable 
explanation,  will  sustain  a  Judgment  of  con- 
viction. 

[2]  Besides,  In  this  case  the  plaintiff  in 
error  apparently  was  engaged  in  the  saloon 
business,  having  provided  himself  with  ovet- 
whelmlng  quantities  of  intoxicating  liquors 
and  a  goremment  retail  liquor  dealer's  li- 
cense.   The  appeal  is  withoat  merit 

Tbe  Judgment  of  the  trial  court  is  affirmed. 

DOYLH,  P.  J.,  and  BRETT,  J.,  ccmcur. 


GOOCfi  V.  COLEMAN.    (No.  1879.) 
(Supreme  Court  of  New  Mexico.    Aug.  10, 1910.) 

(8yllalu»  hv  the  Oourt.) 
CONTBACTS  ®=»303(1)  —  CnSTOUS  AITD  USAOSS 

«=al7  —  Evidence  «=»397(1)  —  Parol  Bvi- 
DENCB  RtjLi:— Effect  of  (Tustoiis— Pkbfobu- 

AWCE— DiSCHABOE. 

Parol  testimony  cannot  be  received  to  con- 
tradict, vary,  add  to.  or  subtract  from  tbe  terms 
of  a  valid  written  contract 

A  .cnstom  or  usage  which  is  repugnant  to  the 
fearma  of  an  express  contract  is  not  permitted  to 
operate  against  it,  and  evidence  of  it  is  inadmis- 
sible; for,  while  usage  may  be  admissible  to  ex- 
plain what  is  doubtful,  it  ia  never  admissible  to 
contradict  what  is  plain. 

The  fact  that  A.  hag  reasonable  cause  to  be- 
lieve, and  does  believe,  that  B.  will  be  imable  to 
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perform  Ua  part  ot  tht  contract  doe*  not,  of  it- 
aelt  discharge  A.  from  performing  hii  part 

[Bd.  Note.-rFor  other  cases,  see  Contracts, 
Cent.  Dig.  f  1409;  Dec.  Dig.  <S=>303a);  Cus- 
toms and  1  sages,  Cent.  Dig.  §  34 ;  Dec.  Dig. 
<g=3l7;  Evidence,  Cent.  Dig.  §§  1756,  1763-1760, 
1945;   Dec.  Dig.  «=»397(1).] 

Appeal  from  District  Coart,  Socorro  Coun- 
ty; M.  O.  Mechem,  Judge. 

Action  by  Ben  F.  Gooch  against  Henry 
Coleman.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed  in  so  far  as  Judg- 
ment was  rendered  for  plaintiff,  and  reversed 
and  remanded  as  to  tliat  portion  of  the  Judg- 
ment denying  plaintiff  relief. 

This  action  was  brought  by  appellee 
against  appellant  tu  recover  the  sum  of  $3,- 
000,  as  damages  for  an  alleged  breach  of  a 
certain  contract  for  the  sale  of  400  head  of 
cattle.  Under  a  peremptory  Instruction  by 
the  court,  the  Jury  returned  a  verdict  for 
appellee  in  the  sum  of  $l,072.0i>,  which  was 
the  amount  of  forfeit  money,  with  Interest, 
which  had  been  posted  by  appellee  to  guaran- 
tee his  performance  of  the  terms  of  the  con- 
tract, under  which  be  agreed  to  purchase  150 
steers,  one  year  old  and  up  to  five  years  old; 
175  dry  cows;  50  cows  and- calves;  and  25 
heifer  yearUngs.  The  contract  provided  that 
the  api)ellee  should  have  the  privilege  to  cut 
baclc  or  reject  10  per  cent  of  cattle  offered 
under  the  contract,  exclusive  of  cattle  not  in 
good  shipping  condition,  diseased  or  un- 
merchantable, and  that  be  should  reject  the 
said  10  per  cent,  on  the  14th  day  of  Novem- 
ber, 1914,  at  the  ranch  where  party  of  the 
first  part,  appellant  here,  should  have  the 
cattle  rounded  up  in  a  herd.  Just  before  start- 
ing for  the  point  of  delivery.  It  was  also 
further  agreed  by  the  terms  of  the  contract 
that  appellee  was  to  receive  said  cattle  at 
the  time,  place,  and  on  the  terms  and  condi- 
tions set  forth  in  the  contract,  and  to  make 
final  payment  to  appellant  on  said  cattle,  at 
the  Ume  of  delivery,  failure  on  his  part  caus- 
ing a  forfeiture  of  the  sum  of  $1,050  paid 
over  to  appellant  at  the  time  the  contract 
was  entered  Into  as  a  first  payment  on  said 
cattle. 

The  consideration  for  the  sale  of  the  cat- 
tle referred  to  was  expressed  in  the  contract 
as  $14,550,  the  (Tattle  to  be  delivered  on 
board  cars  and  to  be  of  a  good  grade  of  stock, 
free  of  disease,  and  in  good  shipping  condi- 
tion, the  point  of  delivery  being  fixed  as 
Magdalena,  N.  M.  The  date  for  delivery  at 
Magdalena  was  left  blank,  owing  to  an  uncer- 
tainty as  to  when  the  railroad  company 
could  furnish  the  necessary  cars,  it  being 
understood,  however,  as  disclosed  by  the.  rec- 
ord, that  the  delivery  was  to  be  made  No- 
vember 20th,  or  at  the  earliest  date  there- 
after when  the  cars  could  be  furnished. 

On  the  morning  of  November  14th,  the  day 
specified  for  the  appearance  of  appellee  at 
the  ranch  of  appellant  to  exercise  his  privi- 
lege to  make  a  10  p^  cent,  cut,  the  appellee 


left  Magdalena  )n  an  antoqioblle,  but  owing 
to 'certain  accidents,  did  not  arrive  at  the 
rahdi  until  a  late  hour  in  the  evening.  On 
the  following  morning  the  parties,  with  cm^ 
tain  others,  rode  to  where  the  cattle  were 
being  held,  and  Inspected  the  herd,  after 
which  there  were  some  negotiations  between 
the  parties  as  to  the  terms  of  certain  notes 
to  be  given  for  the  balance  of  tne  purchase 
price.  About  the  same  time  it  also  developed 
that  the  parties  could  not  agree  as  to  the 
meaning  of  the  term  in  the  contract  "60  cows 
and  calves,"  whereupon  the  appellant  de- 
clared the  contract  void  because  the  appellee 
had  not  appeared,  on  the  previous  day  to 
make  the  10  per  'cent  cut  Appellee  then 
announced  his  willingness  to  waive  hla  right 
to  the  cut  and  insisted  that  the  appellant 
should  drive  the  cattle  to  Magdalena,  stat- 
ing that  he  would  there  pay  for  them,  and 
if  thesy  could  not  agree  as  to  the  meaning 
of  the  contract,  they  could  leave  It  to  three 
cow  men,  who  could  settle  the  matter.  Ap- 
pellee further  testified  that  he  would  take  the 
cattle  as  soon  as  they  arrived  at  Magdalena, 
whether  the  cars  were  there  or  not,  and  pay 
for  them  in  cash.  He  proceeded  to  Magda- 
lena, and  was  there  on  the  20th  of  November 
and  for  several  days  thereafter,  but  appel- 
lant failed  to  drive  the  <^ttle  to  Magdalena 
and  elected  to  treat  the  contract  as  of  no 
effect 

At  the  trial  the  evidence  of  a  number  of 
cattle  men  was  offered  as  to  the  meaning  of 
the  term  "50  cows  and  calves,"  all  agreeing 
that  the'  term  meant  50  cows  with  calves  by 
their  sides.  Witnesses  also  testified  con- 
cerning the  market  value  of  the  cattle  on 
November  20,  1914,  and  for  the  remainder  of 
that  month,  the  testimony  varying  in  figures 
from  $16,000  to  $17,000,  as  shown  by  the  evi- 
dence of  appellee,  and  the  evidence  for  the 
appellant  tending  to  show  that  the  value  of 
the  cattle  tinder  the  contract  In  question  was 
$15,350. 

The  court  refused  to  direct  the  Jttry  to 
include  in  Its  verdict  the  difference  l>etween 
the  contract  price  and  market  price  at  the 
time  and  place  of  delivery,  and  in  effect  in- 
structed them  that  the  plaintiff,  appellee 
here,  in  order  to  recover  for  this  item  of  dam- 
age, must  first  show  that  the  defendant  or 
appellant,  did  not  have  any  reason  to  believe 
that  the  plaintiff  could  not  comply  with  the 
terms  of  the  contract 

From  the  Judgment  of  the  trial  court  this 
appeal  is  prayed. 

W.  H.  Winter,  of  El  Paso,  Tex.,  and  M.  C 
Splcer,  of  Socorro,  for  appellant  James  G. 
Fitch,  of  Socorro,  for  appellee. 

HANXA,  J.  (after  stating  the  facts  as 
above).  The  first  point  raised  by  appellant 
In  his  brief  is  that  appellee  should  have  cut 
out  of  the  herd  at  the  Coleman  ranch  on 
the  14th  day  of  November  all  animals  talllns 
within  hia  10  per  cent  cat,  and  should  hare. 
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at  that  time  and  place,  reoetred  or  accepted 
tbe  remaining  cattle  on  that  day  In  accord- 
ance with  the  contract  as  It  was  understood 
between  tbe  parties,  and  according  to  the  cus- 
tom ot  cattle  men  when  acting  under  a  con- 
tract like  the  one  sued  upon,  and  for  these 
reasons  the  court  erred  In  holding  that  ap> 
pellee  did  not  breach  the  contract  by  bis 
failure  to  make  the  cut  at  the  randi,  and  did 
not  forfeit  to  tbe  appellant  tbe  forfeit  money 
which  bad  been  posted  under  tbe  conditlonB 
of  the  contract.  It  Is  to  be  borne  in  mind 
that  the  contract  provided  for  tbe  final  de- 
livery of  the  cattle  at  Magdalena,  and,  while 
true  that  the  10  per  cent,  cnt  was  to  be  made 
at  the  ranch  of  appellant,  It  Is  argued  by 
appellant  that  until  the  cut  was  made  be 
would  not  know  what  cattle  to  drive  to  Mag- 
dalena for  final  delivery.  It  is  contended 
that  the  contract  was  ambiguous  as  to  where 
it  was  to  be  determined  what  were  unmer- 
chantable cattle,  and  when  and  where  they 
were  to  be  cut  out,  and  that  therefore  it 
was  competent  to  ofTer  verbal  evidence  to 
prove  the  Intention  of  the  parties  In  these 
respects.  While  not  disagreeing  with  the 
contention  of  appellant  as  to  the  general 
rules  for  the  Interpretation  of  contracts  when 
amblgaous,  we  cannot  agree  that  a  necessity 
for  the  application  of  these  rules  prevails. 
The  evident  purpose  of  the  offer  of  the  evi- 
dence in  question  was  to  show  that  tbe  pur- 
chaser agreed  to  come  to  the  ranch  on  No- 
vember 14th,  for  the  purpose  of ,  classifying 
and  receiving  cattle.  If  this  be  true,  and  the 
evidence  be  admissible,  It  is  clear  that  appel- 
lant would  be  correct  in  his  position  that  the 
purchaser,  appellee  here,  falling  to  appear 
at  the  time  and  place  fixed,  had  forfeited  his 
contract,  and  appellant,  therefore,  would  not 
have  been  compelled  to  tender  the  delivery 
at  Magdalena,  or,  falling  so  to  do,  to  assume 
responsibility  for  a  breach  of  tbe  contract  on 
his  part  The  evidence  offered,  tending  thus 
to  vary  tbe  terms  of  contract,  was  not  ad- 
'mitted  by  the  trial  court,  and  in  this  rul- 
ing we  do  not  consider  that  the  trial  court 
committed  error.  Under  the  terms  of  tbe 
contract  the  seller  was  bound  to  deliver  on 
board  the  cars  at  Magdalena  a  good  grade  of 
stock,  free  of  disease,  and  In  good  shipping 
condition.  The  purchaser  by  the  terms  of  the 
contract  bad  the  "privilege  to  cut  back  or 
reject  10  per  cent,  of  cattle  offered  on  this 
contract  exclusive  of  cattle  not  in  good  ship- 
ping condition,  diseased,  or  unmerchantable." 
This  privilege  it  was  further  provided  in  the 
same  xwragraph  of  the  contract,  was  to  be  ex- 
ercised by  the  purchaser  on  tae  14tb  day  of 
November,  1014,  "at  the  ranch  where  first 
party  shall  have  said  cattle  rounded  up  in 
a  herd  Just  before  starting  for  point  of  deliv- 
ery." This  latter  provision  of  the  c<mtract 
wonld  tend  to  dear  away  all  questions  of 
ambiguity  as  to  the  matter  of  the  point  of 
iMlvery,  wbidi  was  clearly  -not  to  be  at 
tlie  ranch  of  appellant,  but  at  Magdalena.  as 


elsewhere  stated  In  the  ctmtracts.  Therefore, 
there  being  no  ambiguity  in  this  respect, 
there  could  not  have  been  error  on  the  part 
of  the  trial  court  in  excluding  testimony 
seeking  to  show  that  the  purchaser  was 
bound  to  receive  the  cattle  at  tbe  ranch,  or  in 
other  words,  seeking  to  show  that  tbe  point 
of  delivery  was  at  the  Ckileman  ranch  rather 
than  at  Magdalena,  which  latter  place  la 
clearly  indicated  by  tbe  terms  of  the  con- 
tract 

In  the  case  of  Locke  v.  Murdoch,  20  N.  M. 
522,  151  Pac.  298,  this  court  approved  the 
well-known  general  rule  that  parol  testimony 
cannot  be  received  to  contradict,  vary,  add 
to,  or  aubtract  from  the  terms  of  a  valid 
written  contract  While  this  rule  is  subject 
to  aome  exceptions,  as  in  the  case  of  ambigui- 
ty, we  cannot  agree  that  any  exception  to  the 
rule  exists  under  the  facta  of  this  case.  The 
argument  that  the  evidence  was  admissible 
because  of  tbe  custom  which  existed  among 
cattle  men  is  not  tenable,  and  we  need  not 
give  the  matter  further  consideration  in  tbis 
respect 

The  second  proposition  urged  by  appellant 
la  based  upon  alleged  error  in  the  action  of 
the  trial  ^court  in  sustaining  an  objection  to 
the  following  question^  addressed  to  the 
plaintiff,  appellee  here,  on  cross-examination, 
to  wit: 

"If  what  you  say  is  true  that  the  understand- 
ing was  that  you  were  not  to  receive  the  cattle 
at  the  ranch  on  the  14th,  why  were  yoa  in  such 
a  hurry  to  get  there  on  the  14th?" 

It  is  argued  that  it  was  proper  to  show 
how  the  i>artles  interpreted  the  contract  as 
to  where  the  cattle  were  to  be  received,  and 
where  tbe  unmerchantable  cattle  were  to  be 
cut  out  under  the  general  rule  that  where 
parties  have  given  to  a  contract  a  particu- 
lar construction,  such  construction  will  gener- 
ally be  adopted  by  the  court  in  giving  effect 
to  its  provisions.  Again  we  find  no  grounds 
for  controversy  as  to  the  general  rule,  but 
cannot  agree  as  to  Its  application  to  the  facts 
under  considerati(Mi.  To  permit  tbe  applica- 
tion of  this  rule  to  the  facts  of  the  case  at 
bar  would  be  to  change  the  clear  meanliig  of 
the  terms  of  the  contract  itself  and  give  to 
them  a  meaning  different  from  that  express- 
ed, for  reasons  which  we  have  quite  definite- 
ly set  out  in  the  ftNregoing  part  of  this  opin- 
ion. It  must  be  borne  in  mind  that  the  seller 
was,  under  tbe  terms  of  the  contract,  to  de- 
liver only  merchantable  cattle,  the  privilege 
of  the  purchaser  being  to  cnt  back  or  reject 
10  per  cent  of  tbe  cattle  offered.  With  this 
privilege,  for  a  privilege  it  clearly  was,  in 
mind,  it  was  not  unnatural  that  tbe  purchas- 
er was  in  a  hurry  to  arrive  at  the  place  desig- 
nated for  tbe  exercise  thertef,  and  his  haste 
does  not  in  any  way  indicate  that  the  place 
referred  to  was  necessarily  tbe  place  of  de- 
livery. Furthermore,  the  construction  con- 
tended  for  by  appellant,  and  nnder  which 
he  insisted  upon  tala  right  to  interrogate 
the  witness,  would  bave  required  the  admis- 
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sdon  of  evidence  contradicting  the  express 
tenns  of  the  contract  had  the  answers  been 
snch  as  were  apparently  called  for  by  the 
qnestion  of  appellant.  Aside  from  the  diffi- 
culty we  find  in  seeing  any  light  that  the 
question  and  answer  thereto  might  have 
thrown  upon  the  terms  and  conditions  of  the 
contract,  we  consider  that  the  question  and 
answer  at  best  could  have  done  so  more  than 
contradict  the  terms  of  the  contract,  and 
therefore,  under  the  rule  In  the  case  of  Lodce 
V.  Murdoch,  previously  referred  to,  we  do 
not  consider  that  the  court  erred  In  rejecting 
the  tesUmony  offered. 

The  third,  fourth,  fifth  and  sixth  conten- 
tions of  appellant  are  predicated  upon  the 
same  contention  that  appellant  should  have 
been  permitted  to  show  that  the  parties  had 
given  a  construction  to  the  contract  dUfer- 
ent  from  its  expressed  conditiona,  and  should 
further  have  been  permitted  to  show  the  usage 
or  custom  among  cow  men,  under  contracts 
similar  to  the  one  sued  upon,  as  to  the  place 
where  the  unmer<dtantable  cattle  were  to  be 
cut  out,  and  the  merchantable  cattle  to  be  re- 
ceived. Bach  particular  assignment  is  bised 
upon  the  offer  of  evidence  and  its  exclusion 
by  the  trial  court.  But  these  several  assign- 
ments are  disposed  o>f  by  our  conclusion  that 
the  admission  of  the  several  Items  of  evi- 
dence in  question  would  have  been  objection- 
able on  the  ground  that  the  terms  of  the 
written  instrument  were  sought  to  be  varied 
by  parol  testimony.  For  the  reasons  stated 
we  do  not  find  that  the  trial  court  committed 
error  in  ruling  as  it  did  npm  the  several 
matters  in  question. 

The  seventh  point  relied  upon  is  that  the 
court  should  not  have  received  the  testimony 
as  to  the  custom  among  cow  men  that  calves 
should  not  be  counted  in  the  use  of  the 
phrase  "50  cows  and  calves,"  and  that  such 
testimony  was  in  direct  variance  of  the  ex- 
press written  terms  of  the  contract,  which 
called  for  400  head,  the  testimony  as  to  the 
custom  having  a  tendency  to  vary  the  terms 
of  the  contract  in  this  respect,  in  that  by  the 
testimony  a  larger  number  of  cattle  would 
be  shown  to  have  been  sold  than  the  number 
fixed  by  the  cfwtract  As  indicated,  the 
testimony  in  question  was  that  the  expres- 
sion "50  cows  and  calves,"  when  used  In  con- 
tracts of  this  character,  meant  50  cows  with 
calves  by  their  sidesk  The  rule  contended 
for  by  appellant  is  long  established  and  not 
to  be  contradicted.  It  is  set  out  in  12  Cyc 
at  pages  1091  and  1092,  in  the  fitUowlng 
'  language: 

"A  custom  or  usage  which  Is  repugnant  to  the 
terms  of  an  express  contract  is  not  permitted  to 
operate  against  it,  and  evidence  of  it  is  inadmis- 
sible; for  while  usage  may  be  admissible  to  ex- 
plain what  is  doubtful,  it  is  never  admissible  to 
contract  What  is  plain." 

The  trial  court  evidently  considered  that 
the  term  "60  cows  and  calves"  was  doubtful 
in  meaning,  and  we  cannot  see  how  It  could 
be  considered  to  have  erred  in  tbis  respect. 
Xo  tbe  lay :  ndad  the  .expMsslOQ  "60  eows 


and  calves"  might  have  meant  48  cows  and 
two  calves,  but  the  custom  of  cow  men  is 
shown  to  put  a  different  construction  upon 
the  use  of  the  words,  as  was  indicated  by 
the  teetlm(Hiy  of  the  several  witnesses,  who 
said  that  this  expression  would  be  under- 
stood "60  cows  with  calves  by  their  sides,"  or 
"60  cows  and  60  calves."  For  the  reasons 
stated,  we  do  not  consider  that  the  court  com- 
mitted error  in  admitting  the  testimony  of 
the  custom  In  question  in  order  that  tbe 
somewhat  ambiguous  term  ef  the  contract 
might  be  made  dear. 

The  eighth  point  of  a^Mllant  is  that  the 
testimony  offered  by  him  that  appellee  ver- 
bally agreed  to  receive  the  cattle  for  classi- 
fying and  entting'  out  at  his  ranch  on  No- 
vember 14111,  before  appellant  should  be  re- 
quired to  drive  them  to  Magdalena,  was  im- 
properly excluded,  on  the  ground  that  the 
contract  was  not  dear,  and  therefore  verbal 
evidence  was  admissible  to  explain  its  mean- 
ing and  the  intention  of  tlie  parties.  Again 
this  matter  is  disposed  of  by  our  conclusion 
that  the  contract  was  plain,  and  for  that 
reason  parol  evidence  could  not  properly  be 
admitted  to  change  its  express  terms  or  con- 
ditions. 

This  brings  us  to  a  consideration  of  the 
questions  presented  by  the  cross-appeal  of 
appellee.  It  Is  to  be  borne  in  mind  that  the 
trial  court  held  that  appellee  had  not  breach- 
ed the  contract  by  bis  failure  to  make  the 
cut  on  November  14,  1914,  and  that  it  was 
the  duty  of  the  defendant  to  carry  out  the 
contract  and  make  delivery  at  Magdalena. 
While  directing  that  the  Jury  should  return 
a  verdict  for  the  appellee  toe  the  amount  of 
purchase  money  advanced,  with  interest,  tlie 
trial  court  declined  to  direct  them  to  Indnde 
in  their  verdict  for  damages  the  difference 
between  the  contract  price  and  the  market 
price  at  the  tlnie  and  place  of  delivery.  The 
only  grotind  of  error  urged  by  appellee  in  sup- 
port of  his  cross-appeal  which  we  deem  it 
necessary  to  consider  is  the  one  predicated, 
upon  the  third  Instruction  of  the  trial  court, 
which  instruction  is  as  follows: 

"The  second  cause  of  action  here  allejced  is  for 
the  loss  which  the  plaintiff  claims  he  suffered  by 
reason  of  the  failure  of  the  defendant  to  comply 
with  said  contract  I  instruct  you  that  it  is 
necessary,  in  order  for  the  plaintiff  to  recover 
any  damages  for  and  on  account  of  the  alleged 
failure  of  the  defendant  to  perform  said  contract, 
that  jt)u  must  find  from  the  evidence  in  the  cose 
that  the  defendant  did  not  have  any  reason  to  be- 
lieve that  the  plaintiff  could  not  comply  with  the 
terms  of  said  written  contract;  and,  if  you  be- 
lieve that  the  defendant  had  no  reason  to  think 
but  that  the  plaintiff  could  comply  with  the  coo- 
tract,  then  you  wUl  give  the  plaintiff  by  your 
verdict  such  damages  for  tbp  failure  of  the  de- 
fendant to  deliver  the  cattle  at  Magdalena  in  ac- 
cordance with  the  contract  as  yon  may  find  wh 
der  the  following  instrnctions." 

It  is  argued  that  there  was  nothing  in  the 
evidence  to  Warrant  this  instruction,  and 
that  apellant  did  not  liase .  his  refusal  to 
make  delivery  at  Magdalena  opon  audi 
ground,  Imt'  tbat  appellee  a4¥laed>  appellant 
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of  his  wtningnesB  and  abUtty  to  take  and 
pay  tor  the  cattte  as  soon  as  they  airired  at 
Magdaloia,  IrrespectlTe  at  whether  or  not 
cats  should  be  available,  and  then  apparent- 
ly went  to  Magdalena  In  order  to  reeelre  the 
same,  as  to  all  of  which  there  is  no  oontradle- 
tlon  In  the  testimony.  As  to  this  last  oonteiw 
ti<Ht  we  are  inclined  to  believe  that  appellee 
is  correct  The  rule  is  stated  in  3  Page  on 
GontracU,  |  1440,  that: 

"The  fact  that  A.  has  rea«onable  caoss  to  be- 
lieve, and  does  believe,  that  B.  will  be  unable  to 
perform  his  part  of  the  contract  does  not,  of  it- 
self, discharge  A.  from  performing  his  part." 

Considering  this  rule,  it  would  seem  to  be 
evident  that  the  trial  court  sulistttuted 
therefor  a  possible  belief  which  might  or 
might  not  have  been  present  in  the  mind  of 
appellant,  and  which,  even  though  present, 
would  not  have  excused  his  failure  to  per- 
form the  terms  of  his  contract. 

For  the  reasons  stated,  the  Judgment 
of  the  lower  court,  for  the  sum  of  |1,072.05, 
is  affirmed,  and  the  Judgment  in  so  far  as 
it  refused  the  plaintiff  damages,  arising  from 
the  i)reach  of  contract  by  appellant.  Is  re- 
versed, apd  the  cause  remanded,  with  in- 
structions to  award  execution  for  the  said 
sum  of  $1,072.05  and  to  award  a  new  trial 
as  to  the  said  cause  of  action  for  damages 
for  breach  of  the  contract  by  appellant;  and 
It  is  so  ordered. 

ROBBBTS,  0.  J.,  and  PARKER,  J.,  concur. 


I4ACSY  ▼.  LEMUONS.    (No.  178&) 
(SiqireiiM  Gewrt  of  New  Mexico.    Aug.  9, 1910.) 

(Si/llahut  til  the  Court.) 

Amiuals  <S=»14%  New,  vol.  19  Key-No.  Series 
— Constitutional  I^aw  <s=»298  —  Regui-a- 
noHS— DvK  Pbooess  op  Law— What  Con- 
BTIT0TK8. 
Section  1632,  Code  1915,  which  authorizes 
the    seizure   and   sale   of  animals   under  seven 
months  of  age  if  confined  in  any  of  the  ways 
nienti<n)ed  in  the  section  and  unaccompanied  by 
their   mothers,   and    which   requires  no  notice, 
actual  or  constructive,  to  the  owner,  of  such 
seizure  and  sale,  is  unconstitutional  ns  author- 
izing the  talcing  of  property  without  due  process 
of  law. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  C«nt  Dig.  i|  812-814;  Dec.  Big.  «=a 
293.] 

Appeal  from  District  Cknirt,  Lincoln  Coun- 
ty;   B.  L.  Medler,  Judge. 

Action  by  Erastus  Lacey  against  Charles 
I>emmons.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Mann  &  Nicholas,  of  Albuquerque,  for  ap- 
pellant George  W.  Prlchard,  of  Saata  F6, 
for  appellee. 

PARK£R,  X  This  was  an.  action  in  re- 
plevin brought  by  the  plaintiff  and  appellee 
against  the  defendant  and  appellant  for  elev- 
en head  of  cattle.    The  complaint  alleged  that 


the  plaintiff  was  the  owner  of  the  calves,  and 
that  in  January,  1912,  all  the  said  calves 
were  in  his  possession  at  his  ranch;  that 
defendant,  claiming  to  be  an  inspector  ot 
the  cattle  sanitary  board  of  the  state,  toolc 
the  said  calves  from  his  iMssession  and  failed 
and  refused  to  return  them ;  that  at  the  time 
they  were  tal^en  the  animals  were  young 
calves  from  four  to  eight  or  ten  months  old, 
and  were  liept  in  a  corral  and  pasture  ad- 
joining plaintlCfs  ranch;  that  four  of  the 
calves  were  only  four  or  five  months  old,  and 
for  that  reason  were  uubranded;  that  tbey 
were  worth  $22  per  head.  It  appears  that 
six  of  the  calves  were  returned  to  the  plain- 
tiff after  suit  was  brought. 

The  defendant  answered,  admitting  the 
taking  of  the  calves  In  cpntroversy,  alleging 
that  at  the  time  of  the  taking  the  calves  were 
held  In  an  Indosure  and  were  not  accom- 
panied' by  their  mothers,  and  that  they  were 
not  calves  of -milch  cows  actually  used  to 
furnish  milk  for  household  purposes  or  car- 
tying  on  a  dairy ;  that  upon  information  and 
belief  each  of  the  said  calves  was  under  the 
age  of  seven  months  at  the  tliue  of  taking, 
and  were  separated  from  their  mothers,  and 
that  demand  of  plaintiff  that  he  produce  the 
mothers  of  the  said  calves  within  a  reason- 
able time  was  made ;  that  appellee  failed  to 
produce  the  mothers;  and  that  up  to  the 
time  of  the  service  of  the  writ  of  replevin  no 
attempt  had  been  made  by  appellee  to  prove 
his  ownership. 

The  court  sustained  a  motion  interposed 
by  plaintiff  for  Judgment  on  the  pleadings, 
and  rendered  Judgment  against  the  defend- 
ant   The  defendant  appealed. 

The  defendant  Justifies  under  sections  162S 
and  1632,  Code  1915,  which  are  as  follows : 

"Sec.  1628.  That  hereafter  it  sbaU  be  unlawful 
for  any  person,  firm  or  corporation  to  hold  under 
herd.  Confine  in  any  pasture,  building,  corral  or 
other  enclosure,  or  to,  picket  out,  nobble,  tie 
together  or  in  any  manner  interfere  with  the 
freedom  of  calves  of  neat  cattle  or  colts  of 
horses,  aases  and  burros  which  are  less  than 
seven  months  old  except  such  young  animals  be 
accompanied  by  their  motlKers. 

"This  provi^n  shall  not  apply  to  the  calves 
of  milch  cowa  when  such  cows  are  actually  used 
to  furnish  milk  for  household  purposes  or  for 
carrying  on  a  dairy;  but  in  every  such  case. the 
person,  firm  or  corporation  separating  calves 
from  their  mothers  for  either  of  titese  purposes 
shall,   upon  the  demand  of  any  cattle  owner. 


sberiS,  Inspector  Or  any 


*    officer,  pro- 


duce, in  a  reasonable  time,  the  mother  of  each 
one  of  such  calves  so  that  interested  parties  may 
ascertain  if  the  cow  does  or  does  not  claim  and 
suckle  Bucb  calf." 

"Sec.  1632.  That  all  animals  held  hi  viola- 
tion of  the  preceding  four  sections  shall  be  con- 
sidered estrays,  and  it  shall  be  the  duty  of  any 
inspector  appointed  by  the  cattle  .sanitary  board 
of  the  state  of  New  Mexico,  who  shaU  receive 
notice  of  such  violation,  to  take  into  his  posses 
sion  as  estrays  or  unclaimed  live  stock  all  such 
animals  and  hold  them, for  proof  of  ownershij). 
If  the  ownership  of  Such  estrays  be  not  proved 
within  ten  days,  they  shall  be  sold  by  the  inspec- 
tor having  them  in  chares  at  the  highest  .price 
obtainable;    ttie  funds  received  .from  sue)):  sals. 
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after  the  coita  of  keeping  and  sale  have  been  i 
deducted,   shall   be   turned   over   to   the   cattle  ' 
board  to  be  kept  and  disposed  of  in  the  same 
manner  as  is  now  provided  by  law  for  funds 
arising  from  the  aale  of  estrays." 

No  question  is  made  but  that  the  cattle 
Inspector  followed  the  provisions  of  this 
statute.  The  question  presented  is  whether 
section  1632,  C!ode  1016,  is  violative  of  sec- 
Uon  18,  art  2,  of  the  Oonstitution,  which 
contains  the  usual  guaranty  against  the  dep- 
rivation of  life,  liberty,  or  property  without 
due  process  of  law.     In  State  v.  Bitxri^en, 

21  N.  M.  ,  143  Pac  479,  L.  B.  A.  1915B, 

213,  we  had  secUon  1628,  Code  1916,  before 
us  for  consideration,  and  we  there  upheld 
the  coustituUonallty  of  the  same.  In  that 
case  there  is  contained  what  might  be  con- 
strued as  an  intimation  by  the  court  that  sec- 
tion 1632,  Code  1915,  might  be  held  to  be  un- 
constitutional on  the  ground  that  it  provid- 
ed for  the  taking  of  private  property  with- 
out due  process  of  law.  But  this  question 
was  not  decided  by  the  court  in  that  case, 
and  was  mentioned  for  the  reason  merely 
that,  even  if  it  were  unconstitutional,  It 
would  not  invalidate  section  1628,  which 
was  there  under  consideration. 

We  have,  then,  for  consideration  for  the 
first  time,  the  question  as  to  whether  section 
1632  authorizes  a  proceeding  violative  of  the 
citizens'  constitutional  right  It  is  to  be 
noticed  that  this  section  contains  a  defini- 
tion of  what  are  estrays.  It  provides,  tak- 
en in  connection  with  section  1628,  that  all 
calves  of  neat  cattle,  and  other  animals 
named,  under  seven  months  of  age,  held  vm- 
der  herd  or  confined  in  any  of  the  ways 
named  in  the  section,  shall  be  considered 
estrays.  Taking  into  consideration  the  na- 
ture of  the  property,  we  can  see  no  objec- 
tion to  this  definition.  It  is  a  matter  oi 
common  knowledge  that  calves  of  neat  cat- 
tle, if  separated  from  their  mothers  long 
enough  to  become  weaned,  can  never  after- 
wards be  Identified  so  that  the  ownership 
thereof  may  be  established.  Cattle  in  this 
state  almost  universally  roam  at  large  upon 
the  public  ranges,  and  the  only  means  of 
Identification  and  the  only  proof  of  owner- 
ship is  by  brands.  It  is  also  a  matter  of 
common  knowledge  and  experience  that  the 
only  means  of  identification  of  the  owner- 
ship of  calves  until  they  are  branded  is  by 
the  observation  of  the  mother  and  the  calf 
together.  If  the  mother  suckles  the  calf, 
the  Identity  of  the  ownership  of  the  calf  is 
established.  If  the  calf  is  separated  from 
the  mother  until  it  becomes  weaned,  this 
evidence  of  ownership  is  lost  and  destroyed, 
rendering  the  calf  subject  to  the  madiina- 
tlons  of  the  cattle  thief  and  with  no  means 
of  bringing  him  to  Justice. 

This  section,  then,  is  but  a  legislative  dec- 
laration that  in  regard  to  this  class  of  prop- 
erty, the  mere  possession  of  calves  under 
seven  months  of  age  is  no  evidence  whatever 
of  ownership,  and  that  calves  held  under  the 


circumstances  mentioned  in  tEe  statute  wad. 
as  existing  In  this  case  are  really  estrays 
because  the  ownership  thereof  is,  and  must 
be,  from  a  legal  and  practical  standpoint, 
unknown.  As  we  pointed  out  in  State  t. 
Broaken,  supra,  it  is  a  proper  and  legiti- 
mate exercise  of  the  police  power  for  tbe 
Legislature,  in  tbe  interest  of  tbe  stotA- 
ralsing  business  in  the  state,  to  regulate  to 
this  extent  the  ose,  management,  and  ooDtrol 
of  this  class  of  property. 

A  much  more  serious  consideration  arises 
out  of  the  fact  that  the  statute  provides  for  a 
seizure  and  sale  of  the  animals  and  the  pay- 
ment of  the  money,  less  the  costs  of  keeping 
and  sale,  to  the  cattle  board,  to  be  kept 
and  disposed  of  in  the  same  manner  as  Is 
provided  by  law  for  funds  arising  from  tbe 
sale  of  estrays.  The  disposition  of  the  funds 
arising  from  the  sale  of  estrays  is  provided 
for  In  section  162,  Code  1916.  This  section 
provides  that  at  any  time  within  two  years 
after  the  sale  of  the  animals  tbe  lawfol 
owner  may  apply  to  the  cattle  sanitary  board 
and  receive  the  net  amount  resulting  from 
such  sale,  less  the  sum  of  $1  for  each  e»- 
tray  to  be  retained  by  the  cattle  sanitary 
board  npon  the  owner  proving  his  ownership 
to  the  satisfaction  of  said  cattle  sanitary 
board. 

It  is  to  be  ol>served  in  this  connection 
that  this  statute  provides  for  no  Judicial 
hearing,  and  provides  for  no  notice  of  any 
kind  whatever  to  the  owner  of  tbe  piUnMii^ 
seized.  It  Is  to  be  further  noticed  that  the 
net  proceeds,  less  $1  for  each  eetray,  are  to 
be  paid  over  to  the  owner  of  tbe  animals  at 
any  time  within  two  years,  upon  such  own- 
er proving  his  ownership  to  the  satisfac- 
tion of  the  cattle  sanitary  board.  The  na- 
ture of  the  proof  required  of  tbe  owner  to 
establish  his  ownership-  is  not  iK)lnted  out 
in  the  statute. 

The  question  then  is  whether  this  statute 
authorizes  the  taking  of  property  without 
due  process  of  law.  The  term  "due  process 
of  law"  has  been  often  defined,  bat  it  is  of 
such  a  natnre  that  no  general  definition  can 
be  formulated  which — 

"shall  be  accurate,  complete  in  itself,  and  at 
the  same  time  appropriate  in  all  tbe  eases,  nie 
diversity  of  definition  is  certainly  not  surprisiag 
when  we  consider  the  diversity  of  cases  for  the 
purpose  of  which  it  has  been  attempted,  and  re- 
flect that  a  definition  that  is  sufBcient  for  one 
case  and  applicable  to  Its  facts  may  be  alt<«etb- 
er  Insuflicient  or  entirely  inapplicable  in  anoth- 
er."   Cooley's  Const  Lim.  (7th  Ed.)  p.  502. 

Mr.  Webster's  definition  In  the  famous 
Dartmouth  College  Case,  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat  619,  4  Lb  Bd 
629,  is  as  follows: 

"By  tbe  lav  of  tbe  land  is  most  dearly  in- 
tended the  general  law ;  a  law  which  bears  be- 
fore it  condemns;  which  proceeds  npon  inquiry, 
and  renders  Judpnent  only  after  trial  l%e 
meaning  is  tltat  evenr  dtizen  shall  hold  Ills  Uit, 
liberty,  *  *  •  and  immunities,  under  the  pro- 
tection of  tbe  general  rules  which  govern  society. 
Ehrerything  which  may  pass  under  tbe  form  of 
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an  enactipent  la  not,  therefore,  to  be  considered 
the  law  of  the  land.' 

Judge  Ck>oley  points  out  that  ttais  defini- 
tion Is  apt  and  suitable  as  applied  to  Judi- 
cial proceedings.     He  says,   however: 

"Due  process  of  law  in  each  particular  case 
means  such  an  exertion  of  the  powers  of  govern- 
ment as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards  for  the  pro- 
tection of  individual  rights  as  those  maxims 
prescribed  for  the  class  of  cases  to  which  the 
one  in  question  belongs." 

See  Oooley's  Const.  liiu.  pp.  603  and  606. 

It  Is  well  established  that,  in  the  ex- 
orcise of  the  police  power,  the  power  of  taxa- 
tion, and  the  power  of  eminent  domain  for 
governmental  purposes,  due  process  of  law, 
in  a  constitutional  sense,  does  not  require 
jndldal  process  and  a  proceeding  according 
to  the  coarse  of  the  common  law.  Oooley's 
Const  Llm.  (7th  EM.)  p.  607;  6  R.  C.  L.  452, 
S  448;  1  R.  C.  L.  1148,  {  89;  Chicago,  B.  & 
Q.  R.  Co.  V.  State,  47  Neb.  549,  66  N.  W. 
624,  41  li.  R.  A.  481,  53  Am.  St.  Rep.  557; 
Oiieago,  B.  &  Q.  R,  Co.  v.  Neb.,  170  U.  S. 
57,  18  Snp.  Ct  613,  42  L.  Ed.  984 ;  People  v. 
Smith,  21  N.  X.  595,  699 ;  Ix)ng  Island  Water 
Knpply  Co.  t.  City  of  Brooklyn,  166  U.  S. 
685,  17  Sup.  Ct.  718,  41  I*  Ed.  1166;  In  re 
Tax  Sale,  64  Mich.  417,  23  N.  W.  189;  David- 
son V.  City  of  New  Orleans,  96  U.  S.  97,  104, 
24  L.  Ed.  616;  Crum  v.  Bray,  121  Ga.  709, 
49  S.  E.  686,  1  Ann.  Cas.  901;  Gilchrist  v. 
gchmidllng,  12  Kan.  263,  271;  Weimer  v. 
Bunbury,  30  Mich.  201,  210;  Sho<*  t.  Sex- 
ton, 87  Wash.   500,  79  Pac.   1093. 

If  the  proceedings  in  the  c^se  at  bar  are 
otherwise  lawful,  there  can  be  no  objection 
to  them  because  they  are  administrative  and 
not  Judicial. 

The  trouble  with  this  statute  arises  out  of 
the  ftict  that  no  notice  is  required  to  be  giv- 
en the  alleged  owner,  either  actual  or  con- 
structive. We  assume  that  either,  would  be 
Miffldent  In  cases  of  this  kind.  It  is  true 
that  in  this  case  the  alleged  owner  did  have 
knowledge  of  the  seizure  of  the  cattle  by  the 
cattle  inspector,  as  is  evidenced  by  the  fact 
tliat  he  brought  thia  action  of  replevin 
against  the  inspector,  and  by  the  allegations 
in  the  pleadingBw  But  this  was  accidental, 
and  can  have  no  ^ect  in  determining  the 
question.  It  is  not  what  Is  done  under  a 
statute  in  a  given  case,  but  it  is  what  may 
'  be  done,  that  determines  its  constitutionality. 
Stnart  t.  Palmer,  74  N.  T.  183,  30  Am.  Rep. 
289.  And  In  cases  like  this  the  circumstanc- 
es might,  and  oftot  would,  be  such  that  the 
alleged  owner  would  have  no  notice  what- 
ever of  the  seizure  and  sale  of  the  cattle  un- 
til long  after  the  same  had  occurred.  The 
statute  also  contemplates  the  passing  of  the 
title  and  relegates  the  alleged  owner  to  the 
recovery  of  the  proceeds  of  sale,  less  certain 
deductions,  from  tlie  cattle  sanitary  board. 

We  *re  compelled  to  hold  that  this  statute 


authorizes  the  taking  of  property  without 
due  proifbs  of  law.  That  the '  proceedings 
authorized  are  without  Judicial  process  is  no 
objection.  But  In  proceedings  before  ad- 
ministrative officers  or  bodies,  at  some  time 
before  the  property  is  finally  taken,  the  own- 
er ordinarily  must  have  notice  and  oppor- 
tunity to  be  heard.  6  B.  O.  L.  p.  446,  |  442; 
Simon  V.  Craft,  182  U.  S.  427,  21  Sup.  Ct 
836,  45  L.  Ed.  1165;  Wilcox  v.  Hemming,  58 
Wis.  144,  15  N.  W.  435.  40  Am.  Eep.  626; 
Crum  V.  Bray,  121  Ga.  709,  49  S..  E.  686,  1 
Ann.  Ca&  996;  Greer  v.  Downey,  8  Ariz. 
164,  71  Pac.  900,  61  L.  R.  A.  408. 

The  doctrine  stated  has  been  specifically 
applied  to  the  taking  up  of  animals  running 
at  large,  in  some  of  the  cases  cited,  and  the 
doctrine  la  stated  and  many  cases  cited  in  1 
R,  a  L.  p.  1148,  I  89.  See,  also,  Armstrong 
v.  Brown,  106  Ky.  81,  50  S.  W.  17,  90  Am. 
St  Rep.  207,  and  note. 

In  this  connection  it  may  be  well  to  note 
the  distinction  between  a  case  of  this  kind 
and  those  coses  where  some  controlling  ne- 
cessity for  the  public  good  requires  immedi- 
ate action,  and  where  property  of  the  citizen 
may  be  taken  without  notice  and  without 
compensation.  The  destruction  of  property 
to  prevent  the  spread  of  fires  in  cities  and 
towns,  the  destruction  of  animals  afUicted 
with  contagious  diseases  endangering  the 
public  health,  are  familiar  examples  of  this 
class  of  cases.  In  those  cases  the  rights  of 
the  individual  must  yield  to  the  general  wel- 
fare of  the  many. 

But  in  cases  like  the  one  at  bar  no  con- 
trolling necessity  exists  to  seize  and  sell  cat- 
tle taken  by  a  cattle  inspector.  When  cattle 
situated  as  these  were  are  seized,  the  claim- 
ant or  owner  should  have  an  o^)ortunlty  to 
assert  his  right  thereto  by  producing  the 
evidence  of  their  ownership  before  the  cat- 
tle inspector,  before  the  same  are  sold.  He 
should  have  the  right  to  institute  and  main- 
tain a  suitable  action  for  their  recovery, 
and,  as  before  seen,  the  statute  should  re- 
quire notice  to  him  for  that  purpose. 

It  is  a  matter  of  regret  that  we  are  com- 
pelled to  declare  this  act  unconstitutional. 
It  is  a  matter  of  common  knowledge  that  the 
most  effective  way  and  the  method  most 
largely  practiced  in  this  state  to  effectuate 
the  larceny  of  cattle  Is  to  separate  calves 
from  their  mothers;  this  destroying  all 
means  of  Identification  and  proof  of  owner- 
ship by  the  true  owner.  The  fftct  remains, 
however,  that  the  law  must  be  enforced  as 
it  is  found  to  exist,  and  the  remedy  lies  with 
the  legislative  department  to  enact  a  suit- 
able statute  on  this  subject . 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  will  be  affirmed;  and  It  is  so 
ordered. 

ROBERTS,  C.  J.,  and  HANNA,  J^  concur. 
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FDIiLEM'  r.  FDLIiBN.     (No.  1709.) 
(Supreme  Court  ot  New  Mexico.    Sept  6,  1916.) 

'         (SyUahut  hy  BiitorM  Staff.) 

DiTOBCE  «=>189  —  AOTIONB  —  DoTT  OF  HtJB- 
BAND. 

In  divorce  cases  it  is  ordinarily  the  duty  of 
the  husband  to  furnish  means  to  the  wife  to 
maintain  or  dotend  her  rishta,  and  the  coats  in 
sack  proceeding  will  not  be  apportioned. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dfe.  i  577 ;   Dec.  Dig.  «=»189.] 

Error  to  District  Ck>art,  Chaves  County; 
McCIure;  Judge. 
On  motion  to  retaz  costs.    Ifotian  denied. 
For  former  opinion,  see  163  Fac.  29^ 

W.  W.  Oatewood,  of  Roswell,  for  plaintiff 
In  error.  O.  O.  Aakrai,  of  Roswell,  and  Rene- 
ban  &  Wright,  of  Santa  F4,  for  defendant  In 
error. 

PABKBR,  J.  Defendant  in  error  moves 
the  court  to  retax  the  costs  in  this  case  upon 
the  ground  that  the  court  held  In  its  opinion 
that  there  were  two  separate  and  distinct 
final  judgments  in  the  case,  and  that  a 
large  portion  of  the  record  and  the  conse- 
qoent  expoise  Incurred  in  this  court  related 
to  the  decree  of  divorce  which  was  final  in 
character,  and  which  was  not  appealed  from 
for  more  than  one  year  after  the  same  was 
rendered,  and  that  the  court  held  with  the 
defendant  In  error,  so  Car  as  the  decree  of 
divorce  was  concerned.  It  Is  therefore  urged 
upon  the  court  that  the  costs  in  this  court 
should  be  apportioned  between  the  parties 
Instead  of  taxing  all  of  them  to  the  defendant 
in  error;  the  plaintiff  in  error  having  suc- 
ceeded upon  only  one  of  the  issues  in  the 
case. 

Counsel  for  defendant  in  error  base  their 
argument  upon  the  proposition  that  this  cause 
Is  a  cause  in  equity,  and  that  the  statute  (sec- 
tion 4282,  Code  1915)  has  reference  only  to 
actions  at  law.  It  is  urged  that  this  court 
has  power  and  ought  in  this  case  to  apportion 
the  costs  according  to  the  equities.  The  stat- 
ute referred  to  is  as  follows: 

"Sec.  4282.  For  all  civil  actions  or  proceedings 
of  any  kind,  the  party  prevailing  shall  recover 
bis  cost  against  the  other  party,  except  in  those 
cases  in  which  a  different  provision  is  made  by 
law." 

This  section  has  been  intwpreted  la  King 
r.  Tabor,  15  N.  M.  48S,  110  Pac  601,  and  in 
Gallup  Electric  L.  Co.  v.  Pac.  I.  Co.,  16  N.  M. 
279,  U7  Pac.  845,  wherein  It  was  held  that  It 
applied  as  well  to  the  Supreme  Court  as  to 
the  district  courts.  In  the  former  case  the 
application  of  the  section  was  limited  to  ac- 
tions at  law,  but  la  the  latter  case.no  such 
limitation  was  recognlMd,  although  the  point 
was  not  specifically  raised. 

We  do  not  deem  It  necessary  in  this  case  to 
determine  whether  this  section  of  the  statute 
applies  to  all  cases,  or  whether  it  is  limited 
in  Its  application  to  actions  at  law.    This  is 


a  divorce  cast,  and  wAs  conducted  in  the 

equity  side  of  the  court  The  appellant 
brought  the  whole  case  here,  including  the 
divorce  decree  and  the  decree  In  regard  to 
the  property  of  the  parties.  No  objection 
was  interposed  by  the  appellee  to  the  con- 
sideration by  this  court  of  the  entire  record, 
and  the  objection  on  his  part  is  made  to  ap- 
pear for  the  first  time  in  this  motion  to  re- 
tax  costs.  The  appellee  is  the  husband,  and 
the  appellant  Is  the  wife.  The  court  in  Its 
decree  practically  stripped  the  wife  of  all 
of  the  community  property,  and,  vrith  the  ex- 
ception of  one  small  piece  of  property  of  no 
particular  value,  left  her  without  means.  We 
mention  this  fact,  not  in  criticism  of  the  de- 
cree of  the  court,  but  simply  to  show  the  con- 
dition in  which  the  re8i)Qctlve  parties  are 
now  placed. 

In  view  of  this  sltuatl<m  of  the  parties,  and 
In  view  of  the  general  principle  governing  di- 
vorce cases  which  ordinarily  require  the  hus- 
band to  furnish  the  means  to  the  wife  to 
maintain  or  defend  her  rights  in  such  a  pro- 
ceeding, we  fall  to  see  in  this  record  anything 
to  move  our  discretion  to  apportion  these 
costs. 

The  motion  to  retax  costs  should,  under  the 
drcumstancee,  be  denied;  and  It  Is  ao  or- 
dered. 

ROBERTS,  C.  J.,  and  HANNA,  J.,  concur. 


MIIXIKEN  V.  MARTINBZ  et  aL    (No.  1838.) 

(Supreme  Court  of  New  Mexico.    June  28, 1916. 

On  Motion  for  Rehearing,  Sei>t.  4,  1916.) 

(Byttahut  hy  tie  Court.) 

1.  APPKAI.  and  EBBOB  «=>511(1>— EXCXFTIORa, 
BlU.  OF  «=>57— FlUNO— RSCOBD. 

A  bill  of  exceptions  must  be  filed  in  the  office 
of  the  clenk  of  the  district  court,  and  the  fact 
of  such  filing  should  be  showa  by  the  transcript 
of  record  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  2319;  Dec  Dig.  «=>511(1); 
Exceptions,  Bill  of,  Cent.  Dig.  H  97-99;  Dec. 
Dig.  «=!>57.] 

2.  Appxal  akd  Ebbob  «=»880(1)  —  Rbvbw  — 
Right  to  OokpiiAIR  o»  e:bbob& 

Where  one  appeals  from  a  judgment  adverse 
to  him  in  a  cause  in  which  he  has  intervened,  he 
cannot  complain  of  Irregularities  In  the  judg- 
ment entereid  against  the  principal  defendants 
thereijD,  and  must  rely  upoa  errors  solely  preju- 
dicial to  himself,  and  cannot  take  advantage  of 
errors  prejudicial  to  others. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3584, 3585, 3587,  3589;  Dec 
Dig.  «=s>880(l).] 

3.  ASTHALB  fSSfZi  —  HEBDmO  OF  AmiCAIS  — 
RlOHTS  OF  HBBDBB. 

Under  section  42,  Code  1915,  where  any 
sheep,  bovine  cattle,  or  other  animals  are  receiv- 
ed from  the  owner,  under  a  written  contract  for 
the  herding  or  caring  for  the  same  fbr  pay  or 
on  sharss,  or  in  any  other  manner,  except  by 
absolute  pvrcbascv  such  animals,  together  with 
the  increase  and  product  thereof  at  all  times, 
and  until  the  full  completion  of  such  contract 
according  to  its  terms,  remain  the  property  of 
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■neli  ownentso  letting  them  out  to  be  berded  or 
cared  for.  Hence,  under  a  "partido"  contract 
'Which  calls  for  the  return  of  a  like  number  and 
kind  of  animals,  at  the  expiration  of  the  con- 
tract, the  original  animals  and  their  increase  re- 
main the  property  of  the  original  owner  until  the 
fnU  completion  of  the  contract,  and  the  person 
having  such  animals  in  charge  has  no  power  to 
sell  or  dispose  of  the  same  until  after  his  title 
has  vested,  by  full  completion  of  the  contract  ac- 
cording to  its  terms,  or  "by  express  consent  of 
the  owner  of  such  animals.' 

[Ed.  Note.— For  other  cases,  see  Animwls, 
Cent.  Dig.  {f  40-42 ;  Dec  Dig.  <S=»22.] 

4.  Triai.  «s>192— iNSiBUcnoifs— AssuuFnoN 

OF  Fact. 
Where  the  evidence  introduced  In  support  of 
facts  is  of  a  conclusive  character  and  is  not  con- 
troverted by  other  evidence,  the  court  in  in- 
structing the  jury  may  assume  that  such  tact* 
are  true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  if  482-434;    Dec  Dig.  «=>192.] 

Appeal  from  District  Court,  Col&ix  Coun- 
ty;   T.  D.  Lelb,  Judge. 

Action  by  Jennie  MUlikem  against  Juan  Q. 
Marlines  and  wife,  In  which  John  King 
Interrenecl.  E^rom  the  Judgment,  Intervener 
appeals.    Afflrmed. 

O.  T.  Toombs,  of  Clayton,  and  J.  Leahy, 
of  Baton,  for  appellant  Morrow  &  Alford, 
of  Baton,  and  iB.  P.  Darlea,  of  Santa  F4, 
appellees. 


B06EBTB,  O.  J.  This  action  was  origi- 
nally instituted  In  tbe  court  below  by  the 
appellee  Jennie  MlUiken,  against  Juan  CL 
Martinez  and  Juanlta  B.  Martlnes,  In  replev- 
in, to  recover  the  possession  of  1041  bead  of 
ewes.  The  oomplaint  was  based  upon  section 
4340,  Code  1916,  which  gives  to  any  person 
having  a  right  to  the  Immediate  possession  of 
any  goods  or  chattels  wrongfully  taken,  or 
wrongfully  detained,  the  right  to  bring  an 
action  of  replevin  for  the  recovery  thereof 
and  for  damages  sustained  by  reason  of  the 
unlawful  caption  or  detention  thereof.  A 
writ  of  replevin  was  issued,  by  -virtue  of 
which  the  sherlfC  seized  and  took  possession 
of  746  bead  of  ewes,  described  In  the  com- 
plaint and  writ 

Thereafter  John  King,  by  leave  of  court 
first  granted,  intervened  in  the  cause  and 
alleged  that  he  was  the  owner  of  and  in 
possession  of  said  ewes  at  the  time  they  were 
levied  upon  by  tbe  sherUC.  King  gave  a 
forthcoming  bond  and  took  possession. 

Martinez  and  wife  filed  a  general  denial 
to  plaintiff's  complaint  Plaintiff  denied  tbe 
allegations  of  ownership  and  possession  by 
King. 

The  cause  was  tried  to  a  Jury,  which  re- 
turned a  verdict  In  favor  of  the  plaintiff,  and 
on  said  verdict  Judgment  was  rendered  in 
favor  of  the  plalntifl  and  against  the  defend- 
ants and  Intervener,  wherein  tbe  plaintiff 
was  awarded  tbe  possession  of  the  sheep 
taken  by  virtue  of  tb«  writ  of  replevin  as 
against  tbe  defendants  and  intervener,  and 


a  money  Judgment  against  tbti  defendants  for 
other  sheep  which  were  not  found  In  tbe  pos> 
session  of  tbe  defendants,  tbe  recovery  of 
which  were  sought  by  the  complaint 

E'rom  this  Judgment  the  defendants  and 
interv^ier  Jointly  prayed  an  ai^eal,  whicn 
was  granted  by  the  trial  court  King  filed  a 
supersedeas  Ixmd,  but  tbe  defendants  filed 
neither  a  supersedeas  nor  a  cost  bond,  and 
did  not  Join  in  tbe  bond  filed  by  King.  Upon 
motion,  because  of  such  default  the  appeal 
was  dismissed  as  to  tlie  two  defeudonts; 
hence  King,  tbe  intervener,  Is  tbe  sole  ap- 
pellant 

[1]  The  appellee  has  filed  a  motion  to 
strike  tbe  purported  bill  of  exceptions  from 
the  transcript  of  record,  because  it  is  not 
shown,  either  by  recital  in  tbe  transcript  or 
by  the  certificate  of  tbe  clerk  of  tbe  district 
court,  that  such  purported  bill  of  exceptions 
was  ever  filed  in  his  office.  That  the  bill  of 
exceptions  must  be  filed  in  tbe  office  of  tbe 
clerk,  and  that  the  record  should  so  show, 
was  held  by  this  court  in  tbe  case  of  City 
of  Tucnmcul  v.  Belmore,  W  N.  M.  3.S1,  1S7 
Pac  585.  In  a  recent  case  (Baca  v.  Board 
of  County  GommissionerB  of  Ouadalupe  Coun- 
ty et  al.,  1S8  Pac  642)  tbls  court  has  pointed 
out  tbe  proper  method  of  showing  tbe  filing 
of  tbe  transcript  of  testimony  and  bill  of 
exceptions,  and  suggested  the  use  by  clerks 
of  the  district  courts  of  tbe  form  of  certificate 
set  forth  in  Wade's  AK)ellate  Procedure,  I 
441.  Before  filing  the  transcript  of  record 
with  the  derk  of  this  court,  tbe  attorney  for 
appellant  should  see  to  it  that  it  is  pr<q>erly 
prepared  and  certified,  thus  avoiding  all  ob- 
Jectl<His  in  this  regard.  As  this  case  must  be 
affirmed  on  the  merits,  we  have  decided  to 
treat  tbe  bill  of  exceptions  as  properly  a  part 
of  the  record;  hence  will  not  further  con- 
sider appi^ee's  motion  to  strike  tbe  same. 

The  facts  necessary,  to  be  stated  may  be 
briefly  summarized  as  follows: 

The  defendants  since  tbe  year  1906  bad 
sheep  of  the  intervener,  John  King,  under 
what  is  called  a  "partido  contract"  Some 
time  after  1810  John  MiUiken,  tbe  husband 
of  the  aroellee,  also  -  let  sheep  to  tbe  defend- 
ants under  a  similar  cmtract  Mr.  Milllken 
died  prior,  to  tbe  2eth  day  ot  October,  1914, 
tbe  exact  date  not  b^ng  material,  and  Mrs. 
MlUiken,  the  plalntifl,  upon  that  date  enters 
ed  into  a  writtoi  cootract  with  the  defend- 
ants by  which  she  let  to  them  on  "partido" 
1,041  head  of  ewes  for  the  period  of  one  year, 
she  to  receive  a  stipulated  amount  of  wool 
and  a  given  number  of  lambs,  the  defendants 
agreeing  to  driver  to  her,  at  the  ezplEation 
of  tbe  stated  term,  tbe  same  number  of  sheep 
so  received  by  him  and  of  tbe  same  age  as 
those  received.  During  tiie  winter  of  1913 
tbe  defmdants  lost  some  SOO  head  of  sheep 
by  reason  of  heavy  snow,  and  in  October, 
1814,  they  bad  but  few  over  1,000  left  out  ot 
tbe  King  and  Milllken  sheep,  nnmbering 
something  over  2,000  originally. 
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In  October,  1914,  and  prior  to  the  expira- 
tion of  ttie  time  stated  in  the  contract,  Mr. 
Donerty,  tlie  son-in-law  of  Mrs.  Milliken, 
acting  under  directions  from  Mrs.  Milliken, 
went  to  tlie  Martinez  range  and  demanded 
of  Mr.  Martinez  possession  on  behalf  of  Mrs. 
MlUUcen  of  the  sheep  which  she  had  let  to 
him.  Martinez  told  him  to  take  the  sheep, 
and  Mr.  Doherty  and  his  assistant  went  to 
the  Corrals  and  commenced  cutting  out  sheep 
marked  with  the  ear  marks  mentioned  In  the 
written  contract.  After  having  cut  out  some 
over  100,  Mr.  Martinez  appeared  and  told 
him  that  sheep  bearing  another  brand  than 
the  one  mentioned  In  the  contract  also  be- 
longed to  Mrs.  Milliken ;  that  he  had  branded 
them  with  the  named  brand,  by  direction  of 
Mr.  Milliken,  who  had  supplied  him  with  the 
branding  Irop.  Doherty  then,  wltb  Martin- 
ez's consent,  cat  out  all  bearing  the  named 
brands.  While  they  were  at  work,  or  soon 
thereafter,  Mr.  King,  the  intervener,  appear- 
ed, and  asked  Doherty  to  permit  Martinez  to 
keep  the  sheep  for  another  term,  in  order 
that  he  might  be  able  to  increase  the  flock 
and  protect  all  parties.  Doherty  replied  that 
the  matter  would  have  to  be  taken  up  with 
bis  principal,  and  consented  to  leave  the 
sheep  in  the  possession  of  Martinez  until 
Mrs.  Milliken  could  be  communicated  with. 
Immediately  Btterwards,  and  before  any 
of  the  parties  had  left  the  premises.  King 
notified  Martinez  that  be  claimed  all  the 
sheep,  under  his  "partldo"  contract,  and 
Martinez,  so  be  testifled,  told  King  that  he 
would  let  him  have  them.  Thereupon  King 
gave  Martinez  a  written  release  from  all 
liability  under  the  "partido"  contract  be- 
tween them.  Thereupon  King  took  posses- 
sion of  the  sheep  or  pnt  his  agent  in  charge 
of  them,  so  he  testified,  and  turned  them 
loose  upon  the  "open"  range.  Mrs.  Milliken 
then  filed  her  complaint  in  replevin  for  the 
sheep,  which  her  agent  bad  separated  from 
the  common  herd,  and  which  bore  the  brand 
stated  by  Martinez  to  be  the  brand  of  her 
late  husband. 

The  brief  filed  In  behalf  of  appellant,  the 
Intervener,  was  prepared  and  filed  jointly 
on  behalf  of  the  Intervener  and  defendants, 
and  discusses  many  errors  assigned  which 
could  only  afTect  the  rights  of  the  defendants, 
who,  as  stated,  are  not  before  this  court.  The 
question  thus  presented  will  not  be  consid- 
ered. 

[2]  "Where  one  appeals  from  a  Judgment 
adverse  to  him  in  a  cause  in  which  he  has  In- 
tervened, he  cannot  complain  of  irregularities 
in  the  judgment  entered  against  the  principal 
defendants  therein,  and  must  rely  upon  er- 
rors solely  prejudicial  to  himself,  and  can- 
not take  advantage  of  errors  prejudicial  to 
others."  Meadors  v.  Brown  (Ky.)  29  S.  W. 
325.  Many  other  authorities  to  the  same 
effect  might  be  cited,  but  the  proposition  Is 
so  elementary  that  further  citation  would  be 
useless. 

[3]  The  principal  contention  of  appellant. 


King,  presented  in  divers  ways,  by  objecting 
to  the  introduction  of  evidence,  motion  for 
a  directed  verdict,  and  objections  and  excep- 
tions to  instructions,  is  that,  because  the 
"partido"  contract  executed  by  and  between 
Mrs.  Milliken  and  the  defendants  provided 
for  the  return,  not  of  tJie  Identical  sheep  let 
under  the  contract,  but  of  the  same  kind, 
quality,  and  number,  Mrs.  Milliken  had  part- 
ed with  all  her  right,  title,  and  Interest  in 
and  to  the  sheep  let  by  her,  and  the  increase 
thereof.  This  question,  however.  Is  settled 
adversely  to  the  contention  by  section  42. 
Code  1916,  which  reads  as  follows: 

"When  any  one  has  or  shall  receive  from  the 
owner  thereof  any  sheep,  bovine  cattle,  horses 
or  other  animals  under  written  contract,  for  the 
herding  or  caring  for  the  same  for  pay  or  on 
shares,  or  in  any  other  manner,  except  by  abso- 
lute purchase,  such  sheep,  bovine  cattle,  horses 
or  other  animals,  together  with  the  increase  and 
product  thereof  at  all  times,  and  until  the  full 
completion  of  such  contract  according  to  the 
terms  thereof,  shall  be  and  remain  the  property 
of  the  said  owner  or  owners,  so  letting  them  out 
to  be  herded  or  cared  for;  and  the  person  or 
persons  so  receiving  the  same  for  such  pnrpose 
shall  have  no  authority  or  right  to  sell,  transfer, 
mortgage,  or  dispose  of  the  same,  or  any  part 
thereof,  in  any  manner  whatever  without  the  ex- 
press consent  of  the  owner  or  owners  thereof; 
and  when  a  copy  of  any  such  contract  shall  be 
filed  with  the  county  derk,  as  provided  in  the 
preceding  section,  it  shall  be  notice  to  every  one 
that  the  person  or  persons  in  charge  of  such  ani- 
mals, sheep,  cattle  or  horses,  had  no  right  to 
sell  or  dispose  of  the  same  in  any  manner." 

Under  this  section  it  will  be  observed  that, 
where  any  sheep,  bovine  cattle,  horses,  or 
other  animals  are  received  from  the  owner, 
under  a  written  contract  for  the  herding  or 
caring  for  the  same  for  pay  or  on  shares, 
or  in  any  other  manner,  except  by  absolute 
purchase,  such  sheep  or  other  animals,  to- 
gether with  the  increase  and  product  there- 
of at  all  times,  and  until  the  full  comple- 
tion of  such  contract  according  to  the  terms 
thereof,  shall  be  and  remain  the  property  of 
the  said  owners  so  letting  them  out  to  be 
herded  and  cared  for.  Hence,  under  a  "par- 
tido" contract  which  calls  for  the  return  of 
a  like  number  and  kind  of  animals  at  the 
expiration  of  the  contract,  the  original  ani- 
mals and  their  Increase  remain  the  property 
of  the  original  owner  until  the  full  comple- 
tion of  the  contract,  and  the  person  having 
such  animals  In  his  charge  has  no  power  to 
sell  or  dispose  of  them  until  after  his  title 
thereto  has  vested,  by  full  completion  of  the 
contract  according  to  its  terms,  or  "by  ex- 
press consent  of  the  owners."  And  section 
1620,  Code  1915,  makes  It  a  felony  for  a  per- 
son to  knowingly  buy  such  animals  wlthont 
the  written  consent  of  the  owner  of  such 
animals.  It  is  not  contended  here  that  de- 
fendants either  had  such  written  consent, 
or  that  the  contract  bad  been  completed  ac- 
cording to  Its  terms;  hence  there  Is  no  merit 
to  this  contention. 

Objection  is  urged  by  Intervener  to  the  ac- 
tion of  the  court  In  overruling  the  demurrer 
Interposed  by  the  defendants  to  the  corn- 
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plaint  Waiving  the  tight  of  intervener  to 
object,  we  see  no  error  in  this,  as  the  com- 
plaint liontatDB  every  allegation  required  by 
the  statute  (section  4340,  Code  1916),  and 
the  affidavit  in  replevin  was  pursuant  to  tiie 
form  prescribed  by  section  4355,  Cktde  1915. 
A  complaint  in  replevin  which  alleges  all  the 
facts  required  by  statute  to  sustain  the  right 
Is  sufficient  to  withstand  a  general  demurrer. 
Appellant,  King,  by  assignment  of  error 
No.  5,  complains  of  the  first  instruction  given 
by  the  court,  and  in  the  trial  court  objected 
to  the  giving  of  this  instruction,  upon  the 
ground  that  It  was  a  comment  upon  the 
weight  of  the  evidence.  In  this  instruction 
the  court  attempted  to  state  the  issues  be- 
tween the  parties,  saying  in  part: 

"The  plaintiff  replevined  746  head  of  sheep,  as 
shown  by  the  undisputed  proof  herein." 

[4]  That  the  plalntlfF  did  replevin  the  stat- 
ed number  of  sheep  was  shown  by  the  sher- 
IflT's  return,  and  no  evidence  was  introduced 
which  contradicted  the  same.  The  rule  in 
this  regard  is  stated  In  38  Cyc.  1667,  as  fol- 
Jows: 

"Where  the  evidence  introdaced  in  support  of 
facts  is  of  a  conclusive  character  and  is  not  con- 
troverted by  other  evidence,  the  court  in  in- 
itrocting  the  jnzy  may  assume  that  such  facts 
are  true.  It  has  been  held  that  this  principle  is 
especially  applicable  where  the  evidence  intro- 
duieed  is  documentary  or  record  evidence." 

Hence  there  is  no  merit  in  the  point  made 
against  the  instruction  in  the  trial  court. 
Grounds  of  objection  other  than  those  urged 
in  the  trial  court  will  not  be  considered. 

Many  objections  are  urged  to  the  few  In- 
structions given  by  the  court,  but  no  one  of 
the  points  made  is  meritorious,  and  to  consid- 
er tbem  In  detail  would  unduly  lengthen  this 
question,  without  benefit  to  the  profession. 
Practically  all  of  the  objections  urged  re- 
late only  to  the  rights  of  the  defendants,  who 
are  not  here  complaining,  but,  even  were  they 
before  the  court  asking  relief,  we  would  be 
compelled  to  bold  that  there  was  no  reversi- 
ble error  in  giving  the  same. 

Appellant,  King,  requested  the  court  to 
give  an  instruction  to  the  efTect  that,  if  the 
Mllllken  sheep  had  become  intermingled  with 
the  sheep  owned  by  King,  with  MlUiken's 
consent,  then  the  burden  was  upon  Mllllken 
to  show  that  the  sheep  taken  by  her  were 
her  sheep.  That  the  fact  that  all  the  sheep 
which  she  took  under  the  writ  of  replevin 
were  either  the  original  sheep  let  to  Martinez 
or  their  Increase  was  not  disputed  by  either 
the  defendants  or  the  Intervener;  hence 
their  was  no  Impropriety  in  refusing  this 
Instruction. 

Upon  the  trial  the  intervener  proceeded  up- 
on the  erroneous  theory  that  the  appellee 
had  parted  wlUi  title  to  the  sheep  in  ques- 
tion by  virtue  of  the  terms  of  the  "partido" 
contract,  because  by  such  contract  she  was 
not  to  receive,  at  the  expiration  of  the  same, 
the  identieal  sheep  let,  but  a  stated  number 
of  Uke  kind  and  ages.    Under  the  plain  pro- 


visions of  the  statute  this  was  not  true; 
hence  many  of  the  questions  urged  need  not 
be  further  considered. 

Many  objections  are  urged  to  the  action 
of  the  court,  either  In  excluding  evidence 
proffered  by  the  defendants  and  intervener, 
or  in  admitting  evidence,  over  objection, 
tendered  by  the  plaintiff.  We  have  examined 
and  have  carefully  read  appellant's  brief,  but 
no  error  on  the  part  of  the  court,  nor  any 
point  made  in  this  regard  is  of  sufficient 
merit  to  Justify  a  discussion  of  the  same. 

The  intervener  argues,  at  some  length,  al- 
leged error  on  the  part  of  the  court  in  re- 
fusing to  submit  to  the  Jury  special  inter- 
rogatories which  he  requested,  but,  if  there 
was  any  error  on  the  part  of  t^e  court  in  so 
refusing,  the  intervener  ha«  failed  to  make 
such  alleged  error  available  here,  because  he 
saved  no  exception  to  the  action  of  the  court 
in  this  regard. 

On  the  whole,  we  believe  the  cause  was 
fairly  tried,  and  the  evidence  fully  sustains 
the  verdict,  and  the  Judgment  of  the  trial 
court  will  be  affirmed;  and  It  Is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 

On  Motion  for  Rehearing. 

ROBERTS,  0.  J.  Appellant,  King,  con- 
tends that  he  should  be  granted  a  rehearing 
herein  because  the  court  erroneously  constru- 
ed the  testimony  given  by  James  t>oberty,  in 
that  we  held  that  Doherty  testified  that  Mar- 
tinez told  him  to  take  the  sheep.  Upon  a  re- 
view of  the  evidence  we  find  that  we  were 
mistaken  In  assuming  that  this  testimony  ap- 
plied to  the  first  demand  made  by  Doherty 
for  possession  of  the  sheep.  This  statement 
by  Martinez  was  not  made  at  that  time,  but 
subsequently,  when  the  levy  was  made  by  the 
deputy  sheriff.  But  this  is  wholly  Immaterial 
for  two  reasons: 

First,  the  testimony  given  by  Mr.  Martinez 
is  to  the  effect  that  at  the  time  of  the  first 
demand  by  Doherty  for  possession  of  the 
sheep  with  Martinez's  consent  the  sheep  were 
rounded  up  and  inclosed  in  a  corral,  and  while 
so  confined  Martinez  took  both  King  and 
Doherty  to  the  corral  and  said  to  them: 

"Gentlemen,  there  is  your  sheep.  Do  whatever 
you  want  with  them.  I  have  not  got  enoagb  to 
turn  over.    Ywt  can  handle  them  as  you  want" 

The  sheep  held  by  Martinez  under  pai^ 
tldo  contract  with  King  and  Mrs.  Mllllken 
bore  separate  brands,  and  this  action  on  the 
part  of  Martinez  could  only  be  construed  as  a 
delivery  of  the  sheep  to  the  parties  and  a 
termination  of  the  contract  under  which  he 
held  them;  hence  there  could  be  no  merit 
in  appellant's  contention  that  under  the 
terms  of  the  contract  Mrs.  Mllllken  was  not 
entitled  to  possession  of  the  sheep,  assuming 
that  the  contract  had  not  been  breached. 

The  second  answer  to  the  contention  is  that 
Doherty  testified  that  he  had  made  demand 
upon  Martinez  tor  the  sheep  belonging  to 
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Mrs^  MlUlken,  but,  If  we  asBnme,  as  does  ap- 
pellant, that  the  contract  had  not  terminated, 
and  Mrs.  Mllliken  bad  no  right  to  the  posaes- 
slOB  of  the  sheep  at  the  time  the  demand  was 
made,  appellant  is  met  by  the  proposition, 
according  to  bis  own  evidence  and  that  of 
Martinez,  that  Martinez  had  delivered  to 
King  puaiseaaion  of  the  sheep  in  fulfillment  of 
his  partido  contract  with  King.  In  other 
words,  he  had  turned  over  to  King,  not  only 
the  King  sheep,  but  ail  of  the  Miliiken  sheep, 
to  make  good  the  loss  out  of  the  King  flock. 
This  amounted  to  a  conversion  of  the  Mllli- 
keu  sheep  which  he  held  under  bis  partido 
ccmtract,  which  rendered  a  demand  unneces- 
sary. Kitchen  V.  Schuster,  14  N.  M.  184,  88 
Pac.  261.  Tb^  view  of  the  case  renders  whol- 
ly immaterial  the  fact  as  to  whether  Martin- 
ez had  taken  possession  of  the  sheep  prior  to 
the  bringing  of  the  action  herein  and  before 
King  attempted  to  exercise  domlnicm  over 
them. 

It  Is  next  InsWM  that  the  court  in  some 
manner  overlooked  the  evidence  as  to  the  levy 
upon  the  sheep  In  question  made  by  tbe  depu- 
ty slieriir ;  his  contention  being  that  the  dep- 
uty sheriff  did  not  actually  levy  upon  all  of 
tbe  sheep  in  question,  because  after  he  liad 
separated  123  head  of  sheep  from  the  flock 
be  was  called  away  and  left  instructions  that 
Doherty,  who  was  present,  proceed  and  sepa- 
rate the  remainder  of  the  sheep,  which  Do- 
herty did.  Ue  argues  that  Murray,  being  only 
a  deputy  sheriff,  could  not  deputize  Doherty 
to  act.  But  this  matter  was  rendered  wholly 
immaterial  by  reason  of  the  fact  that  appel- 
lant, King,  executed  a  forthcoming  bond  and 
took  possession  of  the  sheep. 

"Anv  irregnlarity  in  a  levy  made  under  a  writ 
of  replevin  is  cured  by  defendant  giving  a  bond 
to  return  the  property."    34  Cyc.  p.  1366. 

Ko  other  ground  in  the  motion  merits  con- 
sideration, and  it  will  tberefote  be  denied; 
and  it  iB  so  ordered. 

HANNA  and  PABKBR,  JJ.,  concur. 


OULP  et  aL  t.  SANDOVAIi.    (No.  1868.) 

{Supreme  Court'  of  New  Mexico.    May  1,  1916. 

On   Motion   to  Dismiss  Motion  for 

Kehearing,  Sept.  4,  1910.) 

(ByUabn*  hy  tie  Court.) 

1.  SaUS    ^s»  160(1)  —  PbbFOKKANCE— llfPUXD 
AOHBEMENTS — ^DELIVKBT. 

Where  a  person  has  agreed  to  perform  an 
act,  whatever  is  necessary  to  the  performance 
of  the  act  is  a  part  of  tlie  agreement,  and  it  is 
implied  that  be  must  famish  the  means  of  ac- 
complishing tha  act;  hence,  when  a  vendor  has 
contracted  to  aell  goods  tab.  cars,  he  must 
procure  the  cars  and  load  tbe  goods  thereon. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  360,  381;   Dec.  Dig.  «=>155(1)J 

2.  Sales   «=9l63— Pebfobicaitoe— Riobts   or 
Yendob. 

Where,  under  a  contract,  the  vendor  re- 
serves unto  nimself  the  option  of  delivering  tht 
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goods  sold  to  tbe  vendee,  on  board  a  vessel  or 
the  cars  of  a  railroad  company,  upon  any  one  of 
6  days  or  any  otle  of  16  days,  asauming  that  it 
is  the  datv  of  the  vendee  to  furnish  the  vessel 
or  cars,  tne  vendor  is  obliKated  to  notify  the 
vendee  at  what  time  he  proposes  to  deliver  the 
goods. 

.Ed.  Note.— For  other  cases,  see  Sales,  Cent. 

ig.  |§  868-366;    Dec  Dig.  «s>153.] 

On  Motion  to  Dismiss  Motion  for  Rebeatis«. 

3.  ApFSAL    ASn    £bB0B    «=>158(1)— fiATISVAC- 
TION   OF  JUDOMBNT— £<8TOFPEI> 

Where  a  party  appealed  from  a  Judgment 
adverse  to  bim  in  the  district  court  and  execut- 
ed a  sapenedeas  bond  whidii  stayed  and  sus- 
pended all  proceedings  under  such  judgment, 
and  preserved  the  status  quo  pending  tJie  de- 
termination of  the  appeal  and  prior  to  a  final 
determination  of  the  appeal,  audi  party  volun- 
tarily pays  and  sstisfies  such  judijnent;  such 
Sayment  amounts  to  a  voluntary  acquiescence 
1  and  recognition  of  the  validity  of  such  judg- 
ment, and  estops  appellant  from  further  prose- 
cuting his  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  973,  977;  Dec  Dig.  «=> 
168(1).] 

Appeal  from  District  Court,  Bernalillo 
County;  H.  F.  Baynolds,  District  Judge. 

Action  by  C.  S.  <?nlp  and  B.  C.  Gulp  and 
Isaac  Barth,  copartners  doing  business  as 
Culp-Barth  Sheep  Company,  against  Jesus 
M.  Sandoval.  From  a  Judgment  for  tdain- 
tlffs,  defendant  appeals.    Afllrmed. 

Nelll  B.  Field,  of  Aibuquerqoe^  for  appel- 
lant. Mann  &  Venabie,  of  Albuquerque,  for 
appellees. 

ROBERTS,  0.  J.  On  tbe  23d  day  of  No- 
vember, 1910,  a  complaint  in  two  counts  was 
filed  by  the  appellees  against  the  appellant, 
alleging  in  tbe  first  count  tluit  the  appellant, 
Sandoval,  agreed  to  sell  and  deliver  to  the 
said  appellees,  f.  o.  b.  can  at  Aiboqaerque, 
between  tbe  5th  day  of  November,  1810,  and 
tbe  10th  day  of  November,  1910,  1,800  lambs 
at  agreed  prices,  which  lambs  were  to  be  in 
good  condition,  free  from  scab,  and  to  pass 
governmeot  and  territorial  inspection.  A 
copy  of  this  contract  was  attached  as  an  ex- 
liibit  to  the  complaint.  It  was  furtber  al- 
leged that  the  appellant,  Sandoval,  refused 
to  deliver  tbe  lambs  at  the  time  and  place 
agreed  upon,  and  that  thereby  the  ^pellees 
suffered  certain  damages.  They  further  al- 
leged that  they  advanced  and  paid  to  the  ap- 
pellant as  an  advance  payment  ^00,  and 
they  asked  damages  for  the  alleged  breach  of 
the  contract  upon  the  first  cause  of  action  in 
the  sum  of  $1,328.  Tbe  second  cause  of  ac- 
tion alleged  the  breach  of  a  contract  entered 
into  on  the  20th  day  of  Oct«>ber,  A.  D.  1910, 
between  the  same  parties,  whereby  the  ap- 
pellant agreed  to  sell  and  deliver  f.  o.  b. 
cars  Albuquerque,  N.  M.,  one  double-deck 
car  of  old  ewes  at  a  certain  agreed  price.  It 
was  alleged  that  $76  bad  been  advanced  and 
paid  to  appellant  as  an  advance  payment 
upon  these  sheep,  and  alleged  the  faVore  of 
tbe  appellant,  Sandoval,  to  ke^  his  contract 
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and  to  ddlter  titer  tficev.   A  copy  of  tUs  eon- 
ttact  «as  alM  attacbed  u  an  9&liibit 

f1]  The  appellant  filed  as  amended  answer 
and  ronnterclaiaiL  For  the  purpose  of  tMs 
appeal  It  is  suffldeot  to  say  tibat  the  appel- 
lant dented  tbat  be  failed  and  refuaed  to 
deliver  to  tbe  aald  appellees  tbe  said  lambs, 
or  any  part  thereof,  and  alleged  that  the  ap- 
pellees did  not,  at  any  time  before  or  snbse- 
QQCfnt  to  tbe  lOtb  day  of  November,  1910, 
provide  any  cars  upon  which  tbe  appellant 
could  deliver  tbe  lambs  and  ewes  so  con- 
tracted and  agre^  to  be  delivered,  and  al- 
leged that  after  appellees  had  failed  to  sup- 
ply tbe  cars,  he  made  a  tender  of  tbe  lambs 
and  sheep  to  tbe  appellees,  which  appellees 
refused  to  accept,  for  the  reason  that  tbe 
market  price  of  lambs  and  sheep  of  tbe 
quality  and  character  coDtracted  for  had 
greatly  depreciated  prior  to  tbe  time  the  a^ 
pellees  bad  agreed  to  accept  tbe  delivery  of 
tbe  lambs.  Appellant  alleged  in  his  amended 
counterclaim  that  as  a  result  of  the  failure 
of  the  appellees  to  ^eep  tbelr  contracts,  he 
has  suffered  damages  in  a  certain  amount, 
and  be  Bled  a  bill  of  particulars,  showing 
damage  in  the  amount  of  $1,428.90.  A  reply 
was  filed  to  the  amended  answer  and  coun- 
terclaim, wbich  denied  substantially  all  the 
new  matter  set  up  in  tbe  amended  answer 
and  counterclaim,  and  denied  that  the  ap- 
pellees ever  agreed  to  furnish  appellant  any 
cars  whatever,  and  alleged  that  tbe  cars 
were  to  be  furnished  by  tbe  appellant  for 
the  shipment  of  said  sheep  and  lambs.  This 
allegation  as  to  the  liability  of  tbe  appel- 
lant to  furnish  the  cars,  tbe.  court,  after  full 
argument,  struck  out  of  the  reply  on  motion 
of  appellant,  holding  that,  as  a  matter  of 
law,  the  appellees  were  obligated  to  furnish 
cars.  Tbe  cause  thereafter  came  on  for 
hearing,  and  the  court  made  certain  findings, 
some  at  the  request  of  the  appellant,  and 
some  at  the  request  of  the  appellees,  and 
signed  a  bill  of  exceptions,  in  which  the 
substance  of  all  tbe  evidence  is  set  forth. 
The  court  found: 

"That  the  plaintiffs  never  demanded  from 
the  defendant,  Sandoval,  at  any  time  the  de- 
livery of  sheep  and  lamM  in  compliance  with 
tbft  cowtrsct,  and  never  dteifnated  nor  pointed 
out  to  the  said  defendant,  Sandoval,  any  can 
upon  Trhich  Sandoval  might  load  the  sheep  and 
lambs  described  in  the  contracts,  nor  notified 
the  said  Sandoval  that  the  plalatiifs  were 
ready  to  receive  the  sheep  and  lambs,  or  had 
cars  in  readiness  upon  whidi  the  sheep  and 
lambe  might  be  loaded  by  the  defendant.'*^ 

It  also  found: 

"That  between  the  Stfa  and  Mth  days  «f  No- 
vember, 1910,  the  market  price  of  lambs  in 
Albuquerque  depreciated  to  the  extent  of  ap- 
proximately one  cent  a  iwund." 

It  also  found  that  tbe  appellant,  Sandoval, 
failed  to  deliver  the  sbeep  and  lambs  ait  the 
time*  and  places  agreed  upon  in  said  con- 
^cta,  and  rendered  lodgment  for  appellees 
for  9S00,  with  interest  at  the  rate  of  «  per 
eeot.  per  aoavm  £(om  October  %  2910,  fwUl 


paid,  and  the  fiurthfer  aom  of  176  wttb  6 
per  cent  per  annum  from  tbe  20th  day  of 
October,  1010.  It  also  found  that  the  appel- 
lant, Sandoval,  did,  upon  tbe  16th  day  of 
November,  tender  the  sheep  and  lambs  of 
tbe  kind  and  number  described  in  the  con- 
tracts, and  which  aubstantially  complied 
with  the  requirements  thereof,  and  that  ap- 
pellees refused  to  accept  the  same  upcm  the 
ground  that  tbe  time  for  the  deUvery  thereof 
had  expired.  To  the  action  of  the  court  in 
holding  that  the  defendant  had  been  guilty  of 
breach  of  contract,  and  therefore  was  liable 
in  damages  to  the  plaintlfCs,  and  from  tbe 
final  Judgment  rendered  in  accordance  with 
such  decision,  this  appeal  is  prosecuted. 

The  order,  entered  June  2,  1911,  striking 
out  tbe  third  paragraph  of  appellees'  reply, 
which  paragraph  of  reply  set  up  the  fact  that 
it  was  tbe  appellant's  duty  to  furnish  the 
cara  and  load  the  lambs  and  sbeep  thereon, 
was  made  by  the  presiding  Judge  of  said  court 
prior  to  statehood.  Judge  Raynolds,  who 
tried  tbe  case,  as  appears  from  the  finding, 
quoted  supra,  evidently  took  tbe  view  that 
under  the  terms  of  the  contract  It  was  the 
duty  of  appellant  to  furnish  the  cars  and 
deliver  tbe  sbeep  and  lambs  loaded  thereon. 
Appellant,  In  bis  brief,  says: 

"The  controlling  question  in  the  case  which 
the  plaintiffs  disputed  at  all  times  in  the  lower 
court  Is,  Who  was  to  furnish  the  cars  under 
the  terms  of  the  contract?" 

Appellees  refuse  to  meet  appellant  tipon 
tHis  issue,  and  advance  a  theory,  which  tbey 
deduce  from  the  evidence,  in  support  of  the 
judgment  in  their  favor.  Without  discussing 
appellees'  theory,  we  will  proceed  upon  the 
assumption  that  appellant  has  correctly  stat- 
ed tbe  issue,  and  pass  to  a  consideration  of 
the  question  niMn  which  be  relies  for  a  re- 
versal. 

The  general  rule  is  that  one  who  under- 
takes to  accompUab  a  certain  result  im- . 
plledly  agrees  to  supply  all  means  necessary 
to  such  result  Here  appellant  agreed  to 
deliver  tbe  lambs  and  ewes  to  appellees  £.  o.  b. 
cars  at  Albuquerque.  The  term  "f.  o.  b."  has 
a  well-known  and  clearly  understood  mean- 
ing in  the  business  world,  signifying  "free  on 
board."  Bouvier's  Law  Dlctlcmary.  Under 
this  contract,  then,  aroellant  undertook  and 
stipulated  with  appellees  that  be  would  de- 
liver the  stock  to  them,  at  bis  own  expense, 
on  board  tbe  cars  at  Albuquerque  and  within 
a  stipulated  time.  When  delivery  was  made, 
in  accordance  with  tbe  contract  of  sale,  ap- 
pellees were  to  auike  payment  for  the  lambs 
and  ewes. 

Appellant  admits  tbat  be  could  not  deliver 
tbe  lambs  and  ewes  from  bis  own  flock,  as 
was  evidently  contemplated  by  both  parties, 
because  such  animals  were  Infected  with 
scabbies,  and  be  was  required  to  "dip"  them 
by  tbe  govermment  Uuqyectors.  He  contends, 
however,  tbat  he  did  not  breach  his  contract 
because  appellees  failed  to  have  the  railroad 
company  set  out  cars  to  receiye  the  deslgqat- 
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ed  number  of  lambs  and  ewes  parcbased,  and 
to  notify  him  thereof. 

It'  Is  undeniably  true  that  the  early  Eng- 
lish cases  held  that,  unless  it  was  otherwise 
provided  In  a  contract  to  ship  f.  o.  b.,  the 
duty  of  specifying  or  furnishing  the  transpor- 
tation facilities  fell  upon  the  buyer.  Arm- 
itage  T.  Insole,  14  Q.  B.  728;  Sutherland 
y.  Allhusen,  14  U  T.  N.  S.  663.  Some  of  the 
American  state  courts  have  followed  the  same 
holding.  Hocking  v.  HamUton,  158  Pa.  lOT, 
27  Atl.  836;  Dwight  v.  Eckert,  117  Pa.  490, 
12  Atl.  32;  Kunkle  v.  Mitchell,  56  Pa.  100; 
and  the  early  Wisconsin  case  of  Boylngton 
V.  Sweeney,  77  Wis.  55,  45  N.  W.  938.  In 
Illinois  the  qnestion  has  been  frequently  dis- 
cussed, but  never  definitely  decided.  In  the 
case  of  American  Trust  &  Savings  Bank  v. 
Zelgler  Coal  Co.,  165  Fed.  34,  91  C.  O.  A.  72, 
the  Circuit  Court  of  Appeals,  Seventh  Cir- 
cuit, In  discussing  the  Illinois  cases,  said: 

"In  Illinois,  however— where  these  contracts 
were  entered  into  and  made  performable — the 
Supreme  Court  has  rejected  both  of  the  foregoing 
views  of  a  general  rule  for  ascertaining  the 
obligation,  under  like  contracts  for  delivery  at 
a  mine,  and,  resorting  to  evidence  of  subsequent 
conduct  in  performance,  has  uniformly  'adopted 
the  construction  placed  upon  the  contract  by 
the  parties  themselves'  as  the  test,  and  so 
charged  the  seller  with  duty  to  furnish  the  cars 
In  each  instance.  Consolidated  Coal  Co.  v. 
Jones  &  Adams  Co.,  232  lU.  326.  83  N.  E.  861, 
and  prior  caaee  reviewed." 

In  a  more  recent  Illlhols  case  (Harman  v. 
Washington  Fuel  Co.,  228  lU.  298,  81  N.  E. 
1017),  the  Supreme  Court  said: 

"There  has  been  a  difference  of  opinion  be- 
tween different  courts  as  to  whether  the  duty 
devolves  upon  the  seller  or  the  purchaser  to  fur- 
nrsh  cars  where  there  is  a  contract  for  deKvery 
f.  o.  b.  cars  and  the  contract  is  silent  as  to 
which  one  shall  furnish  the  cars.  Some  courts 
have  followed  the  rule,  applicable  in  other  cas- 
es, that  where  one  makes  an  agreement  to  per- 
form an  act,  whatever  is  necessary  to  the  per- 
formance of  the  act  is  a  part  of  his  agreement, 
and  it  is  implied  that  he  will  secure  the  means 
necessary  to  the  accomplishment  of  the  act. 
The  natural  meaning  of  the  words  'free  on 
board'  is,  that  the  goods  are  to  be  furnished 
by  the  seller  on  board  free  of  all  charges  and 
expenses  up  to  and  including  the  loading,  and 
the  courts  adopting  the  rule  just  stated  hold 
that  the  seller  must  furnish  the  cars.  Other 
courts,  apparently  following  the  rule  estab- 
lished when  goods  were  to  be  delivered  free  on 
board  a  ship,  have  held  that  the  duty  to  furnish 
cars  rests  upon  the  purchaser.  The  term  in 
qneetion  was  frequently  inserted  in  contracts 
for  sale  and  delivery  of  goods  free  on  board  a 
vessel,  and  it  was  held  that  the  seller  was  un- 
der no  obligation  to  act  until  the  purchaser 
should  name  the  ship  on  which  delivery  was  to 
be  made,  for  the  reason  that,  until  the  seller 
knew  the  ship,  he  could  not  put  the  goods  on 
board.  It  was  held  that  the  seller  was  entitled 
to  know  on  what  ship  and  where  he  was  re- 
quired to  deliver  the  goods,  and  that  rule  has 
been  referred  to,  althougli  it  is  manifestly 
wholly  unsuited  to  shipments  by  rail  under 
present  conditions,  at  least  unless  the  sale  is 
made  to  a  railroad  company,  or  the  means  of 
transportation  contemplated  is  under  the  con- 
trol of  the  purchaser.  The  question,  which  is 
the  correct  construction  of  such  a  contract?  has 
not  been  determined  by  this  court,  and  is  not 
now  determined." 


In  tke  federal  cases  (Ohleago  lomber  Co. 
v.  ComstJock,  71  Fed.  477,  18  C.  C.  A  207; 
American  Trust  &  Savings  Bank  v.  Zelgler, 
supra),  the  courts  adopted,  in  this  regard,  the 
oonstmctiion  placed  upon  the  contract  by  the 
parties,  following  the  Illinois  role.  These 
two  cases  originated  In  'Illinois,  and  the 
federal  courts  applied  the  law  as  constzned 
by  tbe  Supreme  Court  of  that  state. 

In  the  case  of  Bvanston  Mevator  &  Ooal 
Co.  V.  Castner,  183  Fed.  409,  decided  in  the 
Circuit  Court,  Northern  District  of  Illinois, 
Judge  Kohlsaat  followed  the  Pennsylvania 
rule,  and  held  that  under  the  contract  for 
the  delivery  of  coal  f.  o.  b.  cars  at  the  mines, 
it  was  tbe  duty  of  the  buyer  to  furnish  the 
cars. 

In  Davis  ▼.  Alpha  Portland  Cement  Co.,  142 
Fed.  74, 73  C.  G.  A.  888,  and  Baltimore  &  Ll  By. 
Co.  V.  Steel  Ball  Supply  Co.,  128  Fed.  665,  59 
0.  G.  A.  419,  the  same  rule  was  announced, 
but  these  cases  both  arose  in  Pennsylvania, 
and  naturally  the  federal  conrts  followed  the 
rule  established  by  the  Supreme  Court  of 
that  state. 

In  Graham  v.  United  States,  188  Fed.  65£. 
110  C.  C.  A.  466,  Circuit  Court  of  Appeals, 
Fourth  Circuit,  the  text  of  35  Cyc.  197,  was 
approved,  but  a  decision  of  this  question  was 
not  necessarily  involved  In  the  case. 

We  have  referred  to  all  the  American  cases 
whldi  have  been  called  to  our  attention,  hold- 
ing that  the  duty  of  furnishing  the  cars  or 
means  of  transportation  rests  upon  the  buyer, 
under  a  contract  by  the  seller  to  deliver 
goods  to  the  buyer  f.  o.  b.  cars.  From  the 
foregoing  It  will  be  seen  tliat  tlie  Supreme 
Court  of  Pennsylvania  is  the  only  state  court 
so  holding,  and  that  only  two  federal  cases, 
one  a  decision  by  a  district  Judge,  uninfluenc- 
ed by  state  decisions,  so  decide. 

On  the  other  hand,  the  following;  state 
courts  have  followed  the  rule,  of  general  ap- 
plication, that  where  a  person  has  agreed  to 
perform  an  act,  whatever  is  necessary  to  the 
performance  of  the  act  Is  a  part  of  the  agree- 
ment, and  It  is  implied  that  he  must  furnish 
the  means  of  accomplishing  the  act,  and 
that  therefore,  when  a  vendor  has  cmitracted 
to  sell  goods  f.  o.  b.  cars,  he  must  procnre 
the  cars:  Hurst  v.  Altamont  Mfg.  Co.,  73 
Kan.  422,  85  Pac.  551,  6  L.  B.  A.  (N.  S.)  928, 
117  Am.  St.  Bep.  525,  9  Ann.  Gas.  5^;  El- 
liott T.  Howison,  146  Ala.  568,  40  South. 
1018;  B.  J.  Menz  Lumber  Co.  v.  E.  J.  Me- 
Neeley  &  Co.,  58  Wash.  223,  108  Pac.  621,  28 
U  B.  A.  (N.  8.)  1007;  Vogt  v.  Schienbeck, 
122  Wis.  491,  100  N.  W.  820,  67  Ia.  B.  A.  756. 
106  Am.  St.  Bep.  989,  2  Ann.  Cas.  814. 

As  the  question  has  never  been  heretofore 
decided  In  this  state,  this  court  Is  unhanq>er- 
ed  by  precedent,  and  Is  free  to  adopt  the  role 
which  appears  to  be  best  suited  to  present 
business  conditions  and  the  most  consonant 
with  reason.  The  early  Wngitah  cases,  in 
establisliing  tbe  rule  contended  for  by  appel- 
last,   necessarily   were   famlUar    with   tlie 
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coarse  of  basliiefls  and  the  manner  and  meth- 
od of  transporting  goods.  Snch  coorts  knew 
that  most  of  the  shipping  was  done  by  boats, 
which  plied  at  irregular  intervals  between 
the  different  porta  of  England  and  foreign 
countries;  that  there  were  no  established 
and  nnva tying  freight  rates,  and  that  Inland 
transportation  was  likewise  almost  excIuslTa- 
I7  a  matter  of  private  contract.  The  buyer, 
in  cases  where  the  goods  were  delivered  to 
the  carrier  for  transportation  f.  0.  b.  the 
point  of  origin,  was  required  to  pay  the  cost 
of  cartage;  hence  he  was  vitally  Interested 
in  selecting  the  carrier.  No  such  reason  can 
exist  for  adherence  to  this  doctrine,  under 
the  present  transportation  methods  in  the 
United  States.  Here  the  freight  charges  are 
axed  and  unvarying,  without  first  obtain- 
ing the  approval  of  the  United  States  Inter- 
state Commerce  Commission  In  so  far  as  in- 
terstate rates  are  concerned,  and  the  State 
Corporation  Commission  in  so  far  as  intra- 
state rates  are  concerned.  This  considera- 
tion, which  undoubtedly  largely  influenced 
the  courts  In  the  early  cases,  no  longer  Is 
an  element  to  be  taken  Into  consideration. 

In  view  of  the  known  methods  of  conduct- 
ing business  and  the  further  fact  that  dally 
transactions  take  place  between  buyer  and 
seller  for  the  purchase  and  sale  of  goods  to 
be  shlpi>ed  to  the  seller,  where  the  purchase 
is  made  f .  o.  b.  ears  at  the  point  of  shipment, 
which  may  be  many  thousands  of  miles  re- 
moved from  the  point  of  destination.  It 
would  be  unreasonable  to  say  that  the  sel- 
ler can  excuse  his  default  In  the  shipment 
of  the  goods  according  to  the  terms  of  hla 
contract  because  the  buyer  has  failed  to 
specify  or  fui-nlsh  the  means  of  transporta- 
tion. 

In  the  case  of  Yogt  r.  Schienbeck,  supra, 
the  Supreme  Court  of  Wisconsin  said: 

"The  proposition  seems  contrary  to  universal 
nnderstandinr,  which  ought  to  be  deemed  a  mat- 
ter of  judicial  oognizance  without  the  aid  of 
evidence  or  adjudged  cases.  We  apprehend 
that  when  one  buys  merchandise  of  another  to 
be  shipped  to  him  by  rail  from  a  distant  point, 
the  delivery  to  be  made  to  him  f.  o.  b.  cars  at 
the  point  of  starting,  audi  other,  as  a  matter 
of  course,  la  expectea  to  obtain  from  the  rail- 
way company  the  necessary  cars  upon  which  to 
load  the  subject  of  the  deaL" 

This  we  believe  to  be  the  more  reasonable 
and  rational  rule;  hence  should  be  applied  in 
this  case,  unless  some  peculiar  reason  exists 
by  virtue  of  the  contract  which  makes  it  non- 
applicable.  The  only  one  which  might  be  sug- 
gested is  that  the  contract  falls  to  name  the 
point  of  destination;  hence  appellant  was 
unadvised  as  to  the  cars  to  select.  Whether 
appellees  ever  advised  appellant  as  to  the 
proposed  destination  of  the  Iambs  and  ewes 
does  not  appear  from  the  findings  by  the 
court,  or  from  the  bill  of  exceptions,  which, 
however,  does  not  purport  to  contain  a  steno- 
graphic copy  of  the  evidence  adduced  upon 
the  trial.  It  is  possibly  true  that  it  would  be 
incumbent  upon  the  buyer  to  indicate  to  the 


seller,  prior  to  his  engaging  the  can,  the 
point  of  destination  of  the  goods  purchased, 
by  reason  of  some  rule  or  custom  of  the  car- 
rier, but  as  this  point  was  not  raised  In  the 
trial  court  by  the  pleadings,  findings,  or  evi- 
dence, in  so  far  as  we  are  advised  by  the 
transcript  of  record,  we  will  not  consider  It. 

There  is  another  point,  not  auggested  by 
counsel,  but  equally  fatal  to  appellant's  re- 
covery. Under  the  contract  appellant  had 
the  option  of  delivering  the  lambs  at  any  time 
between  the  6th  and  10th  days  of  November, 
and  the  ewes  any  time  between  the  Ist  and 
15tb  days  of  the  same  month.  Until  appel- 
lant notified  appellees  of  the  day  on  which 
he  proposed  to  deliver,  the  latter  could  not 
possibly  know  when  to  have  the  cars  ready 
for  the  reception  of  the  stock,  if  we  should  * 
assume  that  it  was  the  duty  of  the  buyer  to 
furnish  the  cars.  That  such  notice  was  given 
la  not  claimed  by  appellant. 

[2]  Where,  under  a  contract,  the  vendor 
reserves  unto  hlinself  the  option  of  deliver- 
ing the  goods  sold  to  the  vendee  on  board  a 
vessel  or  the  cars  of  a  railroad  company, 
upon  any  one  of  6  days,  or  any  one  of  16 
days,  assnmlng  that  it  is  the  duty  of  the 
vendee  to  furnish  the  vessel  or  cars,  the  ven- 
dor is  obligated  to  notify  the  vendee  at  what 
time  he  proposes  to  deliver  the  goods. 
Brooklyn  OU  Refinery  v.  Brown,  38  How. 
Prac.  (N.  X.)  444;  Ketchom  ▼.  Killer,  48 
Barb.  (N.  T.)  696;  Dwlght  T.  Eckert,  IIT 
Pa.  400,  12  Atl.  32. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed;  and  It  is  so  ordered. 

HANNA  and  PARKER.  JX,  ooncnr. 

On  Motion  to  Dismiss  Motion  for  Re- 
hearing. 

ROBERTS,  O.  J.  On  the  2d  day  of  June, 
1916,  appellant,  by  his  attorney,  filed  a  mo- 
tion for  rehearing  herein,  In  which  he  con- 
tends that  the  former  opinion  filed  by  the 
court  is  not  in  harmony  with  the  correct  in- 
terpretation of  the  authorities  dlted  by  the 
court  in  support  thereof,  and,  further,  that 
it  was  unfair  to  appellant  for  the  appellate 
court  to  affirm  the  judgment  of  the  lower 
court  upon  a  theory  which  the  ruling  of  the 
trial  court  precluded  from  consideration,  and, 
in  order  to  so  decide,  to  assume  that  the  ap- 
pellees introduced  evidence  not  coiutalned  In 
the  record,  which  would  have  supported  the 
opinion  upon  such  theory,  and,  further,  that 
the  appellant  not  having  delivered  the  lambs 
and  ewes  before  the  last  day  of  the  time  with- 
in which  he  had  the  opportunity  of  so  deliver- 
ing was  equivalent  to  notice  to  the  appellees 
that  he  had  elected  to  deliver  on  the  last 
day. 

[8]  Appellees  have  moved  to  dismiss  the 
motion  for  rehearing  filed,  <xi  the  ground  that 
the  original  judgment  against  the  appellant 
was  fully  discharged  and  paid  by  appellant 
before  the  filing  of  the  motion  for  rehearing. 
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and  that  such  payment  was  voluntary.  Tbe 
motion  to  dismiss  Is  accompanied  by  a  certifi- 
cate of  the  clerk  of  the  district  conrt  of 
Bernalillo  county,  showing  fall  payment  of 
the  judgment,  and  it  Is  fnrther  shown  In 
the  motion  that  appellees  have  executed  to 
appellant  a  full  release  and  discbarge  from 
such  Judgment 

Appellant  contends  that  the  motion  for  re- 
hearing should  not  be  dismissed  because  un- 
der the  majority  rule  even  a  voluntary  com- 
pliance with  the  judgment  or  decree  of  the 
court  by  payment  or  performance  is  no  bar 
to  an  appeal  or  writ  of  error  for  its  reversal, 
particularly  where  repayment  or  ie8tltuti<m 
may  be  enforced,  or  the  effect  of  compliance 
may  be  otherwise  undone,  in  case  of  reversal. 
*  In  support  of  this  contention  he  cites  3  G.  J. 
p.  675;  Lott  v.  Davis,  262  lU.  148,  104  N. 
B.  189;  Dakota  C!ounty  v.  OUdden,  113  U.  S. 
222,  5  Sup.  Gt  428,  28  L.  Ed.  981;  Erwln  v. 
Lowry.  7  How.  172,  12  L.  Ed..  655;  O'Hara  et 
al.  V.  McOonneU,  93  U.  S.  160,  23  L.  Ed.  840; 
Patterson  v.  Keeney,  166  Gal.  465,  132  Paa 
1043,  Ann.  Gas.  1914D,  232. 

It  must  be  conceded  that  the  weight  of 
authority  Is  to  the  effect  that  a  Judgment 
debtor  does  not  waive  tbe  right  to  appeal  and 
to  reverse  the  Judgment  for  error  by  paying 
the  amount  thereof,  either  before  or  after 
taking  his  appeal,  no  matter  whether  the  pay- 
ment is  made  before  or  after  execution  has 
issued  and  been  served  upon  him.  This  is  so 
because  the  Judgment  creditor  has  the  right 
and  power  to  Issue  execution  to  enforce  the 
Judgment  or  decree,  and  the  Judgment  debtor 
by  paying  and  discharging  the  Judgment  pre- 
sumably does  not  do  so  voluntarily,  but  is 
coerced  into  paying  the  same.  That  this  is 
true  is  shown  by  an  excerpt  from  2  Freeman 
on  Judgments,  {  480a,  quoted  in  appellant's 
brief,  in  which  it  is  said: 

"The  better  rule  we  think  is,  that  thoogh 
execution  has  not  iasued,  the  payment  of  a 
judgment  must  be  regarded  as  compulsory,  and 
therefore  as  not  releasing  errors  nor  depriving 
the  payor  of  the  right  to  appeal." 

In  each  of  the  oases  cited  by  appellant  pay- 
ment was  made  on  the  judgment,  whUe  the 
Judgment  debtor  had  the  right  to  cause  ex- 
ecution to  be  issued  and  enforce  its  collec- 
tion. These  cases  are  all  distinguishable 
from  the  present  case  because  here  appellant, 
when  he  took  his  appeal,  executed  a  super- 
sedeas bond  under  the  provisions  of  sectlc«i 
16,  c.  77,  Laws  lOUC  by  which  act  on  his  part 
the  efficacy  of  the  judgment  was  suspended ; 
hence  appellees  were  powerless  to  cause  ex- 
ecution to  be  Issued  on  the  Judgment  and 
enforce  the  collection  of  the  amount  called 
for  thereby. 

These  facts  are  somewhat  idmilar  to  those 
in  the  Golorado  case  of  Bull  et  aL  v.  Doss 
Bros.  Electric  Construction  <Jo.,  51  Colo.  450, 
119  Pac.  156.  There  the  defendant  in  error 
recovered  Judgment  against  the  idaintlffs  in 
error,  and,  in  order  to  make  the  same  a 
lien  upon  the  real  property  of  the  Judgment 


debtors,  caused  a  transcript  of  tbe  docket 
entry  et  sodi  Judgment  to  be  lUed  with  the 
recorder  of  tke  city  and  coimty  of  Denver, 
as  provided  by  the  Colorado  statute.  There- 
after the  Judgment  debtors,  plaintUT  In  er- 
ror, took  the  cause  to  the  Supreme  Conrt 
for  review,  applied  for  and  secured  a  super- 
sedeas, staying  the  execution  of  tbe  judg- 
ment ^Hiereafter,  and  prior  to  a  decision 
of  the  case  in  the  Supreme  Court  plaintUEs 
in  error  paid  tbe  judgment  and  had  the 
same  satisfied  of  record.  Tbe  court  Iield 
that  such  payment  was  rcinantaij,  and  tbat 
the  writ  must  be  dismissed. 

One  of  the  early  leading  cases  on  tbe  ef- 
fect of  the  payment  of  the  Judgment  before 
execution  issued  upon  the  right  of  appeal 
la  that  of  Klcheson  v.  Ryan,  14  ni.  74,  68 
Am.  Dec.  493.  There  Byaa  recovered  a 
Judgment  against  Bicheeon.  Tbe  latter  paid 
the  judgment  before  execution  issued,  and 
then-  sued  out  a  writ  of  errw  to  reverse  it 
The  court  states  tbe  question,  "Did  tbe  pay- 
ment operate  as  a  release  of  errors,"  and 
then  proceeds: 

"If  the  Judgment  had  been  collected  br  ex- 
ecution, there  would  not  be  a  doubt  of  the  right 
of  Richeson  to  prosecute  tbe  writ  of  error.  A 
payment  made  nnder  such  cinmmstaoces  would 
be  compulsory,  and  would  not  predode  him  from 
afterwards  reversing  the  Judgment  if  erroneous, 
and  then  maintainingan  acnon  to  recover  back 
the  amount  paid.  The  payment  in  question 
moat  equally  be  coaaidered  as  aiade  under  l^al 
campulfiion. 

The  const  beld  tbat  by  so  paying  he  did 
not  waive  bis  right,  to  ^n>eal  or  prosecnte 
error.  We  believe,  from  an  examination  of 
tlie  antborittes,  that  tbe  correct  determina- 
tion of  tbe  qnestlon  depends  upon  whether 
the  payment  of  tbe  Judgment  is  under  legal 
compulsion ;  tbat  is,  assuming  that  payment 
is  made  prior  to  tbe  iasoanoe  of  execution, 
that  such  payment  is  regarded  as  having 
been  compulsory  by  reason  of  tbe  right  ex- 
isting in  the  Judgment  creditor  to  hara 
issued  execution  and  to  have  enforced  pay- 
ment at  the  time  payment  is  made.  It  is 
well  settled  that; 

"If  a  person  v<dantarily  acqnieaoes  in,  or  rec- 
ognizes the  validity  of,  a  judgment  order,  or 
decree,  or  otherwise  takes  a  position  which  is 
inconslstoit  with  the  right  to  appeal  therefrom, 
he  thereby  impliedlv  waives  his  right  to  have 
such  Judgment,  order,  or  decree  reviewed  by 
an  appeUate  court"    3  C.  J.  p.  066,  i  636. 

The  reason  for  tbe  majority  rule  which 
recognizes  the  right  of  appeal,  even  though 
the  Judgment  be  paid  without  execution,  is 
that,  the  Judgment  debtor  having  the  iwwer 
to  coerce  payment,  the  payment  by  tbe  Judg- 
ment creditor  without  execution  is  not  a 
voluntary  acquiescence  in,  or  recognition  of, 
the  Judgment 

Here  the  appellees  were  powerless  to  Is- 
sue execution,  or  in  any  otber  manner  to 
compel  payment  of  the  Judgment  notwith- 
standing which  the  appellant  voluntarily 
paid  the  full  amount  of  the  Judgment  Un- 
der these  drcnmstances  we  believe  that  the 
payment  amounted  to  a  voluntarily  acquiee- 
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cence  In  and  recognitloii  of  the  vfilldlty  oi 
the  judgment  which  precludes  him  from 
seeking  further  relief  therefrom  in  this 
court;  hence  we  must  bold  that,  where  a 
party  appeals  from  a  judgment  adverse  to 
him  In  the  district  court  and  executes  a 
supersedeas  bond  which  stayed  and  suspend- 
ed all  proceedings  under  such  Judgment,  and 
preserved  the  status  quo  i)endlng  the  deter- 
mination of  the  appeal  and  prior  to  a  final 
determlnatbtn  of  the  appeal,  such  party 
volnntarlly  pays  and  satisfies  such  judg- 
ment; such  payment  amounts  to  a  volun- 
tary acqalesoenoe  In  and  recognition  of  the 
validity  of  such  Judgment,  and  estops  appel- 
lant from  further  prosecuting  his  appeal. 
Hence  the  motion  for  rehearing  must  be 
dtemlaaed;   and  it  Is  so  ordeced. 

HANNA  and  PABKEEt.  JJ..  concur. 


In  re  LEWIS'  ESTATE.    (No.  2191.) 
(Supreme  Court  of  Nevada.    Sept  8,  1916.) 

1.  Wiixs  «=»775— Dbath  or  Dxvisek— Riohts 
OF  Heibs— Statutes— "DitviBEK"—"DBVisE" 
— "Leo  atee'  '— '  'Leo  act." 

Under  Rev.  Laws,  §  6219,  continued  practi- 
cally in  the  form  in  which  it  was  enacted  in 
1862,  providing  that  when  any  estate  siiall  be  de- 
vised to  any  relative  of  the  testator  and  the  dev- 
isee shall  die  before  the  testator,  leaving  lineal 
descendants,  they  shall  take  such  estate  as  the 
devisee  would  have  taken  had  he  survived  the  tes- 
tator, and  in  view  of  the  specific  use  of  the 
terms,  "devises,"  "legacies,"  etc.,  in  section  6206, 
and  the  specific  and  correct  use  of  the  words 
"devisee"  and  "devisor"  in  section  6220,  and  in 
the  abaenee  of  an  intercha&geoble  or  indiscrimi- 
nate use  of  auch  terms  in  the  statute,  the  words 
"devisee"  and  "devise"  are  not  to  be  given  the 
scope  of  "legatee"  and  "legacy,"  and  do  not  com- 
prehend the  disposition  of  personal  property; 
so  that,  where  a  will  gave  and  bequeathed  the 
residue  of  all  property  of  testatrix  to  a  relative 
and  her  daughter  and  the  devisee  predeceased  the 
testatrix,  the  daughter  was  entitled  to  aU  the 
residue  of  the  realty,  and  to  one  half  the  residue 
of  the  personal  property,  but  as  to  the  other  half 
of  the  residue  of  tne  personal  property,  the  tes- 
tatrix died  intestate. 

[Ed.  Note.— For  other  cases,  see  WUb,  Cent 
Dig.  U  1997-2000;  Dec.  Dig.  <S=775. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Devise ;  Devisee ;  Leg- 
acy ;    liCgatee.] 

2.  Statutes  €=9212— Constbuctiow— Oommon- 
1/AW  Sense  of  Wobds. 

.  Where  a  statute  uses  a  word  whidi  is  well 
known  and  has  a  definite  sense  at  common  law, 
without  specific  definition,  it  will  be  presumed 
to  be  used  in  its  common-law  sense,  unless  it 
clearly  appears  that  it  was  not  so  intended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  289;   Dec.  Dig.  <S=>212.] 

3.  Wnxs  €=3457  —  Conbtbuctiqit  —  "B»- 

QUKATH"   DlSTINOTnSHSO   FBOK    "DiVISC." 

The  word  "bequeath"  is  generally  used  to 
express  a  gift  of  personalty  made  in  a  last  will, 
and  the  word  "devise"  is  a  term  generally  used 
to  express  a  gift  of  realty  made  by  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Diig.  S  976;  Dee.  Dig.  «s>467. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bequeath.] 


4.  Statutes  9s»192— OoNarairoTioN— TBOHm- 

CAL  WoBDS. 

Technical  words  and  phrases  having  peculiar 
and  appropriate  meaning  in  law  are  to  be  under- 
stood according  to  their  technical  import;  but 
to  such  rule  there  is  an  exception  where  words 
are  used  to  express  convertible  terms  in  a  stat- 
ute, and  where  a  court,  seeking  to  carry  out  the 
legislative  will,  applies  to  the  terms  the  mean- 
ing that  will  give  the  piost  unrestricted  scope  to 
the  enactment 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  270;  Dec.  Dig.  <S=>192.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  R.  C.  Stoddard,  Judge. 

In  the  matter  of  the  estate  of  Jennie  Lew- 
Is,  deceased.  Objections  were  filed  to  the 
amended  petition  for  distribution,  and  from 
a  final  decree  of  distribution  Delle  B.  Boyd, 
administratrix  with  the  will  annexed,  ap- 
peals.   Decree  affirmed. 

On  the  24th  day  of  June,  1914,  Jeimle  Lew- 
is, a  widow,  died,  leaving  an  estate  consist- 
ing of  both  real  and  personal  property  wlCb- 
In  the  county  of  Washoe,  state  of  Nevada. 
As  to  the  disposition  of  this  estate,  she  left 
a  last  will  and  testament,  which  last-named 
Instrument  was  duly  admitted  to  probate  in 
the  district  court.  The  testatrix  left  no  sur- 
viving husband,  nor  child,  nor  child  or  chil- 
dren of  any  deceased  child ;  and,  as  appears 
from  the  record,  her  sole  and  only  heirs  at 
law  were  a  sister,  Elizabeth  Jcdmston,  a 
brother,  Charles  Johnston,  and  a  nephew, 
Robert  Johnston,  the  son  and  only  heir  of 
Robert  Johnston,  deceased  brother  of  testa- 
trix. The  will  of  the  deceased  set  forth 
several  gifts,  devises,  and  bequests  to  Indi- 
viduals, friends  and  relatives;  and  section 
17  of  the  Instrument  Is  as  fallows: 

"AU  the  rest  and  residae  ot  my  property,  of 
every  kind  and  character,  wheresoever  situated, 
which  I  may  own  or  possess  at  the  time  of  my 
death,  I  give  and  bequeath  to  Mrs.  Hattie  Cun- 
ningham and  her  daughter,  Hattie,  residing 
at  2220  Webster  avenue,  in  the  dty  of  Mattoon, 
in  the  state  of  Illinois.'' 

All  matters  and  things  essential  to  the 
due  carrying  out  of  the  administration  hav- 
ing been  accomplished,  the  administratrix 
with  the  will  annexed  filed  her  petition  for 
the  distribution  of  the  said  estate,  and  on 
the  28th  day  of  May,  1916,  filed  an  amended 
petition  for  distribution.  In  the  said  amend- 
ed i)etltlon  for  distribution.  It  was  alleged: 

"That  by  the  terms  of  said  will  Mrs.  Hattie 
Cunningham  is  named  as  a  residuary  devisee  and 
legatee,  and,  as  this  administratrix  is  informed 
and  believes  and  alleges  the  fact  to  be,  that  the 
real  name  of  the  said  devisee  and  legatee  is 
Harriet  B.  Cunningham,  and  that  she  died  prior 
to  the  death  of  the  testatrix,  Airs.  Jennie  Lewis. 
That  by  the  terms  of  said  will,  one  of  the  resid- 
uary devisees  and  legatees  named  and  designated 
therein  as  Hattie,  the  daughter  of  said  Mrs.  Hat- 
tie Cunningham,  is,  as  this  administratrix  is  in- 
formed and  believes  and  alleges  the  fact  to  be, 
Mrs.  Harriet  R  Bailey,  residing  at  No.  684S 
Euclid  avenue,  in  the  city  of  Chicago,  state  of 
Illinois;  that  she  was  sometimes  called  and 
known  as  Hattie  Cunningham,  and  that  she 
was  known  to  the  decedent  by  the  name  of  Hatr 
tie,  and  that  she  is  the  only  child  and  sole  heir 
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of  said  Harriet  B,  Onnnineham,  designated  in 
said  will  as  Hattie  Cunninefham-  That  this  ad- 
ministratrix is  informed  and  belieres  and  alleges 
the  fact  to  be  that  the  said  Mrs.  Harriet  B. 
Bailey  is  a  second  coudn  of  the  said  deceased, 
Jennie  Lewis.  That  the  next  of  Un  of  said  Jen- 
nie Lewis,  whom  your  petitioner  is  advised  and 
believes  and  therdFore  alleges  to  be  the  heirs  at 
law  of  said  testatrix,  are  Eliza  Johnston,  a  sis- 
ter, residing  at  Sullivan,  Moultrie  county,  state 
of  Illinois;  Charles  Johnston,  a  brother,  resid- 
ing at  Reno,  Nev. ;  and  Robert  Johnston,  whose 
residence  is  unknown,  a  son  and  only  heir  of 
Robert  Johnston,  a  deceased  brother  of  said 
Jennie  Lewis,  deceased." 

FdiBnant  to  the  prayer  of  tbe  petitioner 
for  distribution,  tbe  court  found  and  decreed: 

"That  the  said  Harriet  E.  Bailey  is  entitled 
to  have  distributed  to  her,  as  a  residuary  devisee 
and  as  sole  heir  to  the  estate  of  Harriet  B.  Cun- 
ningham, all  of  the  residae  of  the  real  estate  be- 
longing to  the  estate  of  said  Jennie  Lewis,  de- 
ceased. That  she  is  entitled  to  have  distributed 
to  her  one-half  of  the  residue  of  the  personal 
property  belonging  to  said  estate  of  Jennie  Lew- 
is, deceased.  Xlwt  bj  reason  of  the  death  of 
said  Harriet  B.  Cunningham  prior  to  the  death 
of  said  Jennie  Lewis,  deceased,  all  the  ri^ht,  ti- 
tle, and  interest  tjcqueathed  to  her  by  said  will 
as  a  residuary  legatee  of  the  estate  of  Jennie 
Lewia,  deceased,  lapsed,  and  the  said  Jennie 
Lewis,  as  to  one-half  of  the  residue  of  tbe  per- 
sonal property  of  her  estate,  died  intestate." 

Written  objectlolk  bavlng  been  filed  to  the 
amended  petition  for  final  distribution  prior 
to  tbe  rendition  of  the  decree,  she  appeals 
from  said  decree  of  distribution  to  this  court. 

Hoyt,  Gibbons  &  French,  of  Reno*  for  ap- 
pellant. James  T.  Boyd,  ot  Reno,  for  Lewis 
beira  John  S.  Orr,  ot  Reno,  for  D^e  B. 
Boyd. 


McCARRAN,  J.  (after  stating  the  facts  as 
above).  [1]  It  may,  we  ttdnk,  be  properly 
stated  that  but  one  question  la  presented  In 
tills  appeal,  and  that  a  question  of  construc- 
tion and  application  ot  a  statutory  provi- 
sion. 

The  law  of  tliis  state  concerning  wills  was 
enacted  by  the  Legislature  of  1862,  and,  with 
but  one  slight  exception,  has  remained  since 
unamended,  and  is  handed  down  to  us  in  our 
Revised  Laws  practically  in  its  original  form 
and  verbiage.  Our  law  in  this  respect  is 
found  from  section  6202  to  secUon  6222,  Re- 
vised Laws  1912,  inclnsive.  It  is  with  sec- 
tion 18  of  the  act  (section  6219,  Revised  Laws) 
that  we  have  to  deal  in  the  matter  at  bar: 

"When  any  estate  shall  be  devised  to  any  child 
or  other  relation  of  the  testator,  and  the  devisee 
shall  die  before  the  testator,  leaving  lineal  de- 
scendants, such  descendants  shall  take  the  estate 
so  ^ven  by  the  will,  in  the  same  manner  as  the 
devisee  would  have  done  if  he  would  have  sur- 
vived the  testator." 

Under  the  provisions  of  this  statute,  we 
are  asked  the  question:  Did  Harriet  B.  Cun- 
ningham, or  Harriet  B.  Bailey  as  she  is  now 
known,  as  the  daughter  of  Hattie  Cunning- 
ham, deceased,  a  beneficiary  under  the  will 
of  Jeimie  Lewis,  talce  that  part  of  the  res- 
idue of  the  estate  of  Jennie  Lewis  consisting 
of  personal  property  wliich  would  have  pass- 


ed to  her  mother  had  the  latter  sorrlTed  the 
testatrix? 

Appellant  here,  while  admitting  tliat  tbe 
word  "devise,"  or  "devised,"  as  used  in  the 
statute  at  common  law  and  in  ordinary  ac> 
ceptation,  applies  to  real  property,  yet  coa- 
tends  that  wliat  they  term  a  "more  modem 
meaning"  should  be  applied,  so  that  tlie  term 
should  also  comprehend  the  disposition  of 
personal  property.  In  other  words,  appellant 
takes  the  position  that  tbe  words  "devised" 
and  "devisee"  should  be  given  sucb  a  scope 
of  meaning  as  to  include  that  comprehended 
by  the  words  "legacy"  and  "legatee."  In 
furtherance  of  the  contention  they  ref^  us 
to  a  line  of  decisions  where  courts  have  an- 
nounced that  view. 

In  tbe  case  of  Roontree,  Administratrix,  v. 
PnrseU  et  al.,  11  Ind.  App.  622,  39  N.  B.  747, 
it  was  held  that  the  word  "devise"  usually 
relates  to  real  estate'  acquired  through  a 
will ;  that  it  is  a  gift  by  will  of  real  estate, 
and  cannot  be  applied  with  legal  precision  to 
personal  property.  A  bequest,  on  the  other 
hand,  is  a  gift  by  wlU  of  personal  property; 
but,  says  the  court: 

"In  order  to  favor  tbe  manifest  intent  of  the 
testator,  •  •  •  the  courts  often  construe  the 
word  'bequest'  to  mean  'devise^'  and  'devise'  to 
mean  'bequest,' " 

The  reasoning  there  followed  by  the  court 
might  have  proper 'application  where,  as  in 
the  state  of  Indiana,  the  Legislature  had 
used  the  terms  "devise"  and  "bequeath"  or 
"bequest"  and  "devise"  more  or  less  Indis- 
criminately or  Interchangeably,  at  least  to 
such  an  extent  that  the  court  was  Justified  In 
saying  that: 

"Whilst  some  confusion  exists  in  the  terms  us- 
ed, we  think  it  clear  that  the  enactment  gov- 
erns the  descent  of  real  estate  as  well  as  the  dis- 
tribution of  personalty.  This  much  is  clear: 
Tliat  when  personal  property  has  reached  that 
point  when  tbe  law  understakes  to  divide  it 
among  the  persons  entitled  to  it,  it  shall  be  di- 
vided in  the  same  manner  and  into  the  same 
parts,  and  to  the  same  persons  that  real  estate 
is  divided  when  it  descends.  We  have  no  other 
statute  in  this  state  regulating  the  distriliotion 
of  the  surplus  of  the  estate  of  an  intestate.  And 
we  have  no  other  enactment  regulating  tiie  de- 
scent of  the  real  estate  of  an  intestate.  Descent 
and  distribution,  are  combined  in  the  same  act." 

In  tbe  case  of  Logan  y.  Logan,  11  Colo.  44, 
17  Pac.  99,  the  Supreme  Court  of  Colorado 
had  under  consideration  the  question  here 
presented,  and  there  held  that  "legacies  and 
bequests"  as  used  In.  the  statute  embraced 
"devises."  It  will  be  noted,  however,  that 
tbe  court  in  arriving  at  this'  conclusion  did 
so  by  reason  of  the  acts  of  the  Legislature  of 
the  state  of  Colorado  and  an  indiscriminate 
use  of  the  terms  by  that  body.  Tbe  court 
said: 

"Our  LegLsIature  has  not  always  used  these 
words  in  their  strict  legal  sense,  which  fact  of 
itself  would  authorize  us  to  inquire  in  wbnt  sense 
they  were  employed  in  the  present  instance. 
Section  3481,  Gen.  St.,  empowers  testators  to 
devise  aU  their  estate  in  'lands,  tenements,  here- 
ditaments, annuities,  or  rents,  charged  upon  or 
issuing  out  of  them,  «r  goods  and  ciwttels  and 
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personal  estate  of  erery  descrlptlOQ  wbatsoeTer, 
by  will  or  testament.'  ''^ 

The  conrt  concludes  Its  reasoning  in  tbe 
following: 

"No  violence  is  done  by  glTing  the  words  re- 
ferred to  the  enlarged  application,  wUeb  tbe  an- 
tfaorities  above  referred  to  bold  to  be  admissible, 
and  which  the  framera  of  these  atatntes  have 
themselves  applied." 

Wliat  was  the  Intention  of  our  lieglslature 
when  it  used  the  words  "devised"  and  "dev- 
isee" In  section  62197 

.  It  will  be  noted  that  in  section  4  of  tbe  act 
(section  6205,  Revised  Laws  1912)  the  terms 
"devises,"  "legacies,"  and  "gifts"  are  specif- 
ically made  use  of.  In  section  19  of  tbe  act 
(section  6220,  Revised  Laws  1912)  we  find  tbe 
Legislature  making  specific  and  correct  use 
of  the  words  "devisee"  and  "devisor."  No- 
where In  the  act  do  we  find  an  Interchange- 
able or  indiscriminate  nse  of  the  terms  here 
referred  to,  but  in  each  Instance  the  terms 
appear  to  be  correctly  used,  and  nsed  in  the 
same  sense  as  was  cnstomary  at  common  law. 

[I]  Where  a  statute  uses  a  word  without 
specific  definition  which  is  well  known  and 
had  a  definite  sense  at  common  law,  it  will 
be  presumed  to  be  used  In  its  common-law 
sense,  and  will  be  so  construed  unless  it 
clearly  appears  ttiat  It  was  not  so  Intended. 
2  Lewis'  Sutherland  Stat.  Const.,  757  (2  Ed.). 

[3]  It  will  not  be  gainsaid,  we  apprehend, 
that  the  word  "bequeath"  is  one  generally 
nsea  to  express  a  gift  of  personalty  made  in 
a  last  will  or  testament  The  word  "devise" 
is  a  term  generally  used  to  express  a  gift  of 
realty  made  by  last  will  or  testament.  That 
these  terms  have  been  by  the'  courts  con- 
strued in  some  instances  to  have  interchange- 
able significance  takes  sanction  rather  from 
the  use  made  of  the  terms  by  the  legislative 
bodies  of  the  respective  states  where  such 
construction  has  been  applied.  In  re  Cami>- 
beU's  Estate,  27  Utah,  S61,  75  r&e.  851 ;  Evans 
V.  Price,  118  111.  693.  8  N.  B.  854. 

[4]  It  is,  we  think,  a  general  principle  that 
technical  words  and  phrases  having  peculiar 
and  attpropriate  meaning  in  law  shall  be  un- 
derstood according  to  their  technical  Import. 
This  rule,  however,  has  Its  exception  where 
words  are  used  to  express  convertible  terms 
in  a  statute,  and  where  a  court,  seeking  to 
carry  out  the  will  of  the  legislative  body, 
applies  to  the  terms  the  meaning  that  wUl 
give  the  most  unrestricted  scope  to  tbe  enact- 
ment. 

In  the  case  of  Detfloge  v.  Tucker,  196  Mo. 
687,  94  S.  W.  283,  tbe  Supreme  Court  of  Mis- 
souri, having  under  consideration  the  force 
and  effect  of  a  statute  wherein  it  was  pro- 
vided that,  on  filing  of  petition  for  sale  of 
real  estate  of  a  decedent,  notice  be  published, 
provided,  that  where  tbe  heirs  or  "devisees" 
are  residents  of  tbe  county,  notice  shall  be 
served  on  each,  held,  that  the  word  "devisees'' 
does  not  include  legatees. 

The  statute  of  the  state  of  CaUfomla,  as 
enacted  In  1872  and  for  many  years  prevail- 


ing in  that  state,  was  quite  analogous  to  our 
statute  here  under  consideration.  Section 
1310,  avll  Code  of  California  1903. 

In  the  matter  of  tbe  E^itate  of  Ross,  140 
Cal.  288,  73  Pac.  978,  the  Supreme  Court  of 
that  state  held  that  tbe  statute  did  not  apply 
to  legacies,  but  simply  to  devises.  There  tbe 
court  took  occasion  to  remark: 

"In  the  whole  chapter  on  Wills  (Civ.  (!!ode,  §S 
1270-1377)  the  Legislature  has,  with  extreme 
care  and  technical  accuracy,  used  the  terms  'de- 
vise' and  'legaqy'  in  their  weU-recognised  com- 
mon-law sense  and  distinction;  the  one  as  a  tes- 
tamentary disposition  of  land,  the  other  a  like 
disposition  of  personalty." 

The  conrt  referred  to  tbe  Intendment  of 
the  Legislature  as  made  manifest  by  tbe 
several  sections  of  the  act  wherein  the 
terms  "devise"  and  "devisee"  and  "legacy" 
and  "legatee"  were  used  "with  legal  exact- 
ness," and  hence  with  tbe  Intention  to  em- 
ploy them  precisely  as  defined  at  'common 
law.  In  that  case,  the  court  applied  tbe 
rule  which  we  think  applicable  to  the  mat- 
ter at  bar: 

"Where  clear,  direct,  and  explicit  terms  are 
used  by  the  Legislature,  which  have  had  a  defi- 
nite meaning  since  the  beginning  of  common-law 
terminology,  there  can  be  no  room  for  discus- 
sion as  to  tneir  meaning.  Time  has  marked  them 
too  distinctly  not  to  be  clearly  recognized  and 
understood." 

The  court  In  that  case  commented  on  tbe 
fact  that  the  Legislature  should  have  limited 
the  application  of  section  1310  to  devises 
alone,  and  refers  to  the  fact  that  the  act 
concerning  wills  as  passed  by  the  first  ses- 
sion of  the  Legislature  of  the  state  of  Cali- 
fornia in  1860  set  forth  this  section  the  same 
as  it  stood  in  tbe  Code  In  1903. 

It  may  not  be  out  of  place  to  remark  here 
parenthetically  that,  inasmuch  as  many  of 
the  members  of  our  Territorial  Legislature  of 
1862  were  former  residents  of  the  state  of 
California,  and  as  much  of  the  statute  law 
found  to  have  been  enacted  by  that  session 
had  Its  prototype  In  the  state  of  Calirornla, 
it  Is  not  unreasonable  to  suppose  that  this 
section  was  taken,  in  substance,  at  least,  from 
the  statute  of  that  state. 

The  decision  of  tbe  Supreme  Court  of  Cali- 
fornia in  the  Matter  of  the  £Hitate  of  Ross 
was  followed  by  a  specific  enactment  of  the 
Legislature  of  the  state  of  Oalifomia,  where- 
in tbe  statute  passed  upon  In  that  case  was 
amended  in  1905,  and  section  1310  of  the 
Civil  Code  of  California  now  reads: 

"When  any  estate  is  devised  or  bequeathed  to 
any  child,  or  other  relation  of  the  testator,  and 
the  devisee  or  legatee  dies  before  the  testator, 
leaving  lineal  descendants,  such  descendants  take 
the  estate  so  given  by  the  will,  in  the  same  man- 
ner as  tbe  devisee  or  legatee  would  have  done 
had  he  survived  the  testator." 

In  tbe  Matter  of  tbe  Estate  of  Clans 
Spreckels  (Coffey's  Prob.  Dec.  voL  5,  p.  348), 
Judge  Ooffey,  referring  to  the  original  as 
well  as  to  the  amended,  statute  of  the  state 
of  California,  commenting  on  tbe  decision  of 
tbe  Supreme  Court  of  California  in  tbe  Ross 
Case,  supra,  emi)faa8ized  the  assertion  that 
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the  statute  of  California  as  It  stood  at  the 
time  of  the  dedslon  In  tbe  Ross  Case  admit- 
ted of  no  other  construction,  Inasmuch  as  the 
use  of  the  terms  "devise"  and  "devisee," 
"legacy"  and  "legatee,"  all  through  the  chap- 
ter on  Wills  with  legal  exactness  exhibited 
the  intention  of  the  Legislature  to  employ 
them  precisely  as  defined  at  common  law, 
and  hence  the  word  "devise"  as  used  in  the 
former  statute  of  California  in  the  chapter 
pertaining  to  wills  applied  only  in  its  oom- 
mon-law  acceptation.,  and  hence  affected 
realty  rather  than  personalty. 

We  are  asked  to  give  to  the  word  "devise" 
a  more  modern  significance,  in  order  that  it 
may  apply  interchangeably  with  the  word 
"bequeath."  Indeed,  if  we  had  the  power 
of  legislation,  we  might  so  declare,  but  suCh 
function  is  not  ours.  While  we  may  be  at  a 
loss  to  know  why  the  act  of  the  Legislature 
was  so  worded,  we  cannot  change  the  words 
or  alter  the  policy.  It  has  stood  all  of  these 
years  unamended,  and  we  are  bound  to  con- 
strue the  term  in  accordance  with  the  intend- 
ment of  that  branch  of  the  government  as 
best  we  may  ascertain  that  which  was  the 
Intendment 

The  authorities  found  on  the  subject  are 
quite  well  divided;  the  one  line,  holding 
strictly  to  a  common-law  interpretation  of 
the  terms  here  involved,  the  other,  giving  the 
terms  interchangeable  significance,  base  their 
reasoning  upon  the  Intention  of  the  Legisla- 
ture as  expressed  In  the  several  legislative 
enactments. 

As  was  indicated  In  the  Ross  Case  by  the 
Supreme  Court  of  CaUfomia,  so  here  we 
may  say.  It  our  Legislature  by  the  language 
used  in  the  act  pertaining  to  wills  had  used 
the  terms  "devise"  and  "bequeath"  Indls- 
crlmately  or  with  Interchangeable  meaning, 
we  would  be  inclined  to  follow  that  line  of 
decisions  which  holds  that  the  term  "devise" 
may  comprehend  a  conveyance  by  will  of 
personalty  as  well  as  realty.  But  the  Le^s- 
latlve  intendment  is  our  lodestar  in  apply- 
ing and  construing  statutory  enactments, 
and  we  find  nothing  in  this  statute  that 
would  cause  us  to  believe  that  the  Legisla- 
ture used  the  term  in  other  than  Its  com- 
mon-law significance. 

The  decree  of  the  lower  court  must  be  af- 
firmed. 

It  Is  so  ordered. 

NORCROSS,   C.   J.,   and   OOLIMAN,   J., 

concur.  ' 


HENIK6ER  v.  OREGON  SHORT  LINB  B. 

CO.  (No.  2850.) 

(Supreme  Court  of  Utah.     Aug.  25,  1916.) 

JtjSTioBS  OF  THK  Peace  «=s9l74(18)— Pusad- 

INQ — JUBISDICTIOWAL  FacTB  —  SUITDCIKNCT. 

Comp.  Laws  1907,  i  3068,  proTides  that  efr- 
tlons  in  justice'*  courts  most  be  tried  in  the  pre- 
cinct wherein  the  injury  was  done  or  defendant 
reBidcs.     Section  3G85  provides  that  the  com- 


plaint must  be  written  and  verified,  but  that 
other  pleadings  ma^  be  oral,  and  must  show  the 
jurisdiction.  Section  3685x  makes  every  judg- 
ment on  complaint  containing  no  allegation  of 
jurisdictloDal  fact  void.  Held  that,  conceding, 
without  deciding,  that  section  36S5x  must  b« 
strictly  coastrued,  a  complaint  before  a  justice 
of  the  peace  in  M.  precinct  alleging  killing  of 
cows  one  mile  north  of  M.  station  grounds  at  a 
crossing  known  as  M.  Lane,  sufficiently  alleges 
the  injury  to  be  within  M.  precinct  to  permit 
amendment  on  appeal  to  the  district  court  by 
insertion  ot  words  "within  M.  precinct,"  and 
the  judgment  was  not  void. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent.  Die  ft  683.  684;  Dec.  Dig. 
«=>174(18).l 

Action  by  H.  O.  Heninger  against  the 
Oregon  Short  line  Railroad  Company.  Cei^ 
tlorari  to  review  and  annul  proceedings  in 
the  district  court,  resulting  In  Judgment  for 
plaintiff.  Writ  quashed,  and  Judgment  af- 
firmed. 

George  H.  Smith  and  A.  B.  Bobertson,  both 
of  Salt  Lake  City,  for  petitioner.  George  Q. 
Rich,  of  Logan,  for  reEgpondent. 

LOOFBOUROW,  District  Jadge.  The  de- 
fendant In  the  court  below  filed  in  this 
court  Its  petition  for  a  writ  of  certiorari  to 
have  reviewed  and  annulled  the  proceedings 
in  the  above-entitled  case  had  In  the  district 
court  of  the  First  Judicial  district  in  and  for 
Cache  county.  -  The  writ  issued  on  September 
17,  1916,  and  In  compliance  therewith  a 
transcript  of  the  record  and  proceedings  In 
the  case  was  duly  certified  to  this  court. 

The  material  facts  to  be  considered  here 
are  as  follows:  Ihe  plaintiff  commenced  an 
action  against  the  defendant  In  the  Justice's 
court  of  MlUvUle  precinct.  Cache  connty, 
Utah,  to  recover  damages  for  the  negligent 
killing  of  two  cows  owned  by  the  plaintiff. 
He  alleged  that  one  of  the  defendant's  passen- 
ger trains  while  operating  along  and  over  Its 
line  of  railroad  committed  the  injury  to  the 
cows  on  the  15th  day  of  August,  1914,  at  the 
hour  of  10  o'clock  a.  m.  Summoos  Issued  and 
was  served  upon  the  defendant's  agent.  The 
defendant  appeared  In  the  action  and  an- 
swered, denying  the  allegations  of  negligence 
contained  In  the  complaint;  and  as  special 
defense  thereto  admitted  the  killing  of  the 
cows.  a,nd  alleged  contributory  negligence 
on  the  part  of  the  owner.  No  demurrer  to 
the  complaint  was  interposed.  Upon  the  is- 
sues thus  Joined  a  trial  was  had  that  re- 
sulted in  a  Judgment  for  the  plaintiff  and 
against  the  defendant  At  this  trial  each 
party  was  represented  by  an  attorney  who 
took  part  in  the  proceedings.  Following  the 
rendition  of  the  Judgment  the  defendant  took 
the  steps  necessary  to  perfect  an  appeal  to 
the  district  court  In  that  court  the  case  was 
docketed  and  set  for  trial,  and  at  the  time 
fixed  for  trial  the  defffiidant  made  the  follow- 
ing motion: 

"Now  comes  tlie  defendant  herein,  by  its  attor- 
neys, appearing  spedally  for  the  purpose  of  this 
motion,  and  for  no  other  purpose,  and  shows 
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the  court  that  the  complaint  of  the  plaintiff 
does  not  contain  an  allegation  of  any  Jurisdic- 
tional fact  as  required  by  section  3668,  c.  73, 
Comp.  Laws  Utah  1807,  and  that  the  jadgment 
heretofore  entered  herein,  in  the  justice  of  the 
peace  court,  on  said  complaint,  is  absolutely  void 
by  virtue  of  the  provisions  of  section  3685x,  c. 
75,  Comp.  Laws  Utah  1907.  Therefore  defend- 
ant moves  the  court  for  an  order  declaring  said 
judgment  void. 

"George  H.  Smith, 

"John  V.  I^le, 

"Baldwin  Robertaon, 

"Attorneys  for  Defendant" 

The  complaint  at  that  time  contained  the 
following  and  no  other  aUegatiou  of  the  place 
where  it  was  claimed  the  injury  to  the  cowb 
was  committed,  to  wit: 

"(3)  That  on  said  15th  dav  of  August,  1914, 
at  the  hour  of  about  10  o'clock  a.  m.  on  said 
day.  at  a  point  on  the  defendant's  line  of  rail- 
road about  one  mile  north  from  the  Millville 
station  grounds  of  defendant,  and  at  a  public 
crossing  where  defendant's  said  railroad  track 
passes  over  a  public  highway  running  east  and 
west  and  known  as  'Mauchley's  Lane,'  the  de- 
fendant, while  engaged  in  operating  its  passen- 
ger train  southwnrd  from  IjOgan  Citv  to  and  be- 
yond said  Millville  station,  so  negligently  ran 
and  operated  its  train,    •    •    • "    etc. 

The  motion  to  declare  the  judgment  of 
the  lower  court  yoid  was  resisted  by  plain- 
tur,  vrho  asked  leave  to  amend  the  complaint 
by  interlining  the  words  "within  Millville 
precinct,  In  Cache  county,  Utah,"  after  the 
words  "Mauchley's  Lane"  In  the  part  of  the 
complaint  above  quoted.  The  district  court 
thereupon  denied  the  defendant's  motion  to 
declare  the  judgment  void,  and  iiermltted  the 
plaintiff  to  amend  the  complaint  aq  abore 
Indicated,  to  all  of  which  the  defendant  ex- 
cepted. After  this  the  case  proceeded  to  trial 
de  novo,  with  the  result  that  a  verdict  was 
rendered  for  the  plaintlfF  upon  which  judg- 
ment was  duly  entered.  At  this  stage  of  the 
proceedings  the  defendant  came  into  this 
court  and  procured  a  writ  of  certiorari. 

The  statutes  of  the  state  of  Utah  (Comp. 
Laws  1907)  contain  the  following  provisions: 

"Sec.  3668.  Actions  in  justices'  courts  mast 
be  commenced,  and,  subject  to  the  right  to 
change  the  place  of  trial  as  in  this  chapter  pro- 
Tided,  must  be  tried:  •  *  *  3.  In  cases  of  in- 
jury to  the  person  or  property,— in  the  precinct 
or  city  where  the  injury  was  committed  or 
where  the  defendant  residesJL 

"Sec.  36S6.  Pleadings  are  not  required  to  be 
in  any  particular  form,  but  must  be  such  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended. 

"Pleadings,  except  the  complaint,  may  be  oral 
or  in  writing.  If  in  writing,  must  be  filed  with 
the  justice ;  and,"  if  oral,  an  entry  of  the  snb- 
stance  mast  be  made  in  the  docket. 

"The  complaint  must  be  in  writing,  and  mast 
be  verified,  and  must  fully  allege  and  s«t  forth  at 
least  one  of  the  grounds  mentioned  in  Sec.  3668, 
showing  that  the  action  is  commenced  in  the  city 
or  precinct  as  required  by  said  section." 

"Sec.  3685x.  Every  judgment  made  or  given 
on  a  complaint  *  •  •  that  contains  no  alle- 
gation •  •  •  of  the  Jurisdictional  fact  requir- 
ed by  this  section  *  *  •  ghall  be  void;  and 
shall  be  so  declared,  on  review,  at  the  instance 
of  the  party  aggrieved,  either  on  appeal  or  by 
means  of  a  writ  of    •    •    *    certiorari.  •  •  • " 

TbB  first  question  presented  is  whether 
the  complaint  ai)on  which  Judgment  was  ren-j 


dered  in  the  Justice's  court  contains  an  al- 
legation, or,  rather,  whether  it  "contains  no 
allegation,"  of  the  Jurisdictional  fact,  to  wit, 
that  the  injury  was  committed  within  Mlll- 
ville  precinct;  and,  if  this  question  should 
be  determined  in  the  negative,  that  is,  that 
the  complaint  contains  no  allegation  of  such 
Jurisdictional  fact,  as  required  by  the  above 
sections  of  our  statutes,  then  what  effect 
should  be  given  section  36S5x  in  this  case? 

At  the  outset  it  Is  well  to  observe  that  de- 
fendant does  not  claim  that  the  Justice  of 
the  peace  of  Millrille  precinct  did  not  In 
fact  have  Jurisdiction  of  the  subject-matter  of 
tlUs  action,  nor  that  the  defendant  was  In 
any  way  misled  by  the  allegations  on  that 
subject  In  the  complaint,  nor  by  any  omis- 
sion of  allegation.  In  fact,  from  reading  the 
defendant's  answer  it  may  well  be  Inferred 
that  the  defendant  intended  the  fact  of  the 
killing  of  the  cows  described  In  the  oom- 
plaint,  by  defendant's  passenger  train,  with- 
in MlIlTllle  precinct  should  be  admitted ;  for 
the  answer  contains  the  following  paragraph: 

"The  defendant  admits  that  on  or  about  the 
15th  day  of  August,  1914,  at  or  about  the  hour 
of  10  o'clock  a.  m.,  a  collision  occurred  between 
one  of  its  passenger  trains  and  two  cows  on  the 
public  crossing  known  as  Mauchley's  Lane,  and 
that  said  cows  were  killed  as  a  result  of  this  col- 
lision." 

And  farther  In  its  separate  defense  to  the 
cause  of  action  set  up  In  the  complaint  the 
defendant — 

"alleges  that  the  killing  of  the  animals  at  the 
time  and  place  in  question  was  caused,  and  the 
cause  thereof  directly  contributed  to,  by  the 
negligent,  careless,  and  heedless  act  of  the  per- 
son in  charge  of  them  at  the  time  and  place  in 
question,  said  person  being  an  agent  of  the  own- 
er for  the  purpose  of  driving  said  animals  over 
said  highway  at  the  point  in  question,"  etc. 

The  defendant  contends  for  a  strict  and 
literal  construction  of  section  S685z,  and 
that,  if  the  complaint  contains  no  formal  al- 
legation of  the  jurisdictional  fact  in  the  lan- 
guage of  section  3668,  then  the  whole  pro- 
ceeding is  without  Jurisdiction  and  void,  and 
upon  motion  for  the  first  time  made  In  the 
district  court,  that  court  must  enter  Its  or- 
der declaring  the  judgment  of  the  justice  of 
the  peace  void  and  dismiss  the  action. 

Assuming,  for  the  purposes  of  this  case, 
though  not  holding,  that  section  3685x  is  sub- 
ject to  the  construction  thus  contended  for, 
let  us  examine  the  complaint  with  a  view 
of  determining  whether  or  not  It  contains  no 
allegation  that  the  Injury  alleged  was  com- 
mitted in  Millville  precinct.  It  will  be  ob- 
served that  the  complaint  has  fixed  with  more 
particularity  than  is  usual  the  precise  place 
where  the  injury  Is  claimed  to  have  been  com- 
mitted.   It  says,  in  substance,  that: 

"The  injury  occarred  at  a  point  on  defendant's 
line  of  railroad  one  mile  nMth  of  Millville  sta- 
tion grounds  of  the  defendant  and  at  a  public 
crossing  where  defendant's  track  passes  over  a 
public  highway  running  east  and  west  and 
known  as  Mauchley's  I^iane,  and  by  a  passenger 
train  operated  southward  from  Logan  City  to 
and  beyond  Millville  station." 
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What  the  complaint  falls  to  say  Is  that 
the  point  so  described  Is  within  MlUvlUe  pre- 
cinct. Does  the  complaint  "contain  no  al- 
legation" or  does  it  contain  an  allegation  that 
is  Imperfect  and  informal?  Following  the 
most  approved  conrse,  the  ultimate  fact,  that 
is,  that  the  injury  complained  of  was  commit- 
ted in  MillTllle  preduct,  should  be  plainly 
alleged;  but,  while  that  is  not  done,  yet 
facts  from  which  that  ultimate  fact  may  rea- 
sonably be  inferred  are  alleged,  and,  we  think, 
constitute  a  substantial  compliance  with  the 
statute  where  the  pleading  Itself  Is  not  at- 
tacked directly  by  special  demurrer.  The 
allegation  is  not  in  the  form  ordinarily  used, 
and  that  should  have  been  used,  but,  though 
Incomplete  and  Imperfect  it  is  sufficient  to 
admit  proof  of  the  material  ultimate  fact. 
The  place  where  the  plaintiff  claims  the  in- 
jury was  committed  is  not  left  at  large.  The 
subject  is  not  avoided.  The  place  is  fixed 
very  particularly,  so  that  there  can  be  no 
doubt  about  it;  and  the  defendant  is  in- 
formed just  where  the  plaintiffs  evidence 
will  locate  the  act— the  delict— upon  which  the 
plaintiff  will  rely  for  a  recovery.  Certainly 
there  is  here  something  to  amend.  It  cannot 
be  said  that  this  complaint  "contains  no  al- 
legation" of  one  of  the  grounds  mentioned  in 
section  3668.  The  district  court  was  there- 
fore justified  In  permitting  the  plaintiff  to 
amend  his  complaint  and  In  overruling  the 
motion  to  declare  the  judgment  of  the  justice 
of  the  peace  void. 

The  conclusion  we  have  reached  in  this 
case  Is  well  supported  by  the  reasoning  and 
decision  in  the  case  of  State  ex  rel.  Burt  v. 
District  Court,  39  Utah,  1,  114  Pac.  143. 
In  view  of  the  conclusions  reached  as  to  the 
allegations  of  the  complaint  and  the  power 
of  the  district  court  to  permit  an  amend- 
ment thereto,  it  la  unnecessary  to  discuss 
other  questions  raised  relative  to  section 
3685X. 

The  writ  of  certiorari  heretofore  Issued  by 
this  court  is  quashed,  and  the  ruling  and 
Judgment  of  th6  district  court  affirmed;  the 
petitioner  to  pay  the  costs. 

STHAUP,  0.  J.,  and  FRICK,  J.,  concur. 


MOORE  V.  SHERMAN  et  aL    (No.  3675.) 
(Supreme  Court  of  Montana.     July  17,  1916.) 

1.  DXSCKNT   AND  DlSTBIBXTTION   9=>8  —  WA- 
TER Rights— "Pbopebty." 

The  right  acquired  by  the  appropriation  of 
n  certain  number  of  miner's  inches  for  the  irri- 
gation of  a  desert  claim  was  "property,"  and 
passed  at  appropriator's  death  to  his  luccessor. 

[Ed.  Note.— For  other  cases,  see  Deacent  and 
Distribution,  Cent.  Dig.  {|  33-Sd;  Dec  Dig. 
<S=>8. 

T6t  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

2.  Abandonment  ^so2  —  Natdbk  and  EJlk- 
MKNTs— In  General. 

An  "abandonment"  la  the  relinquishment  of 
a  right,  the  giving  up  of  something  to  which  the 


owner  is  entitled,  and  must  be  made  by  the  own- 
er without  being  pressed  by  any  daty,  necessity, 
or  utility  to  himself,  but  simply  becanse  he  no 
longer  desires  to  possess  it;  the  giving  up  of  « 
thing  absolutely  without  reference  to  any  par- 
ticular person  or  purpose. 

[Ed.  Note.— For  other  cases,  see  Abandonment, 
Cent  Dig.  |§  2-6;  Dec.  Dig.  «=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  Abandonment.] 

3.  Watebs  and  Wateb  Coubses  «s>32  — 
Abandonkbrt— Intent— NoMUSEB. 
Abandonment  is  a  matter  of  intention ;  and, 
where  there  was  no  conscious  intent  to  abandon 
either  an  irrigation  ditch  or  a  water  right, 
there  could  be  no  abandonment.  The  nonnser  of 
the  water  for  a  period  longer  than  the  statute 
of  limitations,  wiule  evidence  If  it  stood  alone  of 
an  intcmtion  to  abandon,  would  not  constitute 
abandonment. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {f  21,  22;  Dec.  Dig. 
«=>32.] 

i.  Waters  and  Wateb  Coubbeb  ®=>32— Wa- 
teb RiOBTB— Equitable  Estoppel. 
One  entitled  to  certain  water  rights  might 
be  estopped  by  conduct  from  saying  that  she  did 
not  intend  to  abandon  the  right  or  that  she  bad 
a  present  claim  to  such  right  wbicli  estoppel 
might  arise  from  action  or  nonaction,  from  si- 
lence or  speech. 

[Ed.  Note.— For  other  caries,  see  Waters  and 
Water  Courses,  Cent  Dig.  K  21,  22 ;  Dec.  Dig. 
<S=»32.] 

6.  Estoppel  9=»38  —  Equitable  Estoppel  — 

Fbbjuoice. 
To  constitute  an  estoppel  to  deny  an  aban- 
donment of  water  rights  or  to  assert  a  present 
claim  thereto  there  must  be  some  representation 
made  or  some  position  assumed  upon  which  an- 
other, having  the  right  to  rely,  did  rely  in  good 
faith  to  his  prejudice. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {{  144,  145;   Dee.  Dig.  «=»58.] 

6.  Estoppel  ^=>53— Equitable  Estoppel— 
Silence— Intent. 

Mere  silence  cannot  work  an  estoppel,  but 
to  be  effective  for  such  purpose,  the  person  to 
be  estopped  must  have^had  the  intent  to  mislead, 
or  a  wiulingness  that  another  might  be  deceived, 
and  sudi  other  must  have  been  misled  by  the  si- 
lence. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  88  126,  127;   Dec.  Dig.  «S=>53.) 

7.  Watbbs  and  Wateb  Courses  €=s>32  — 
Abandonment  of  Rights — EJbtofpkl. 

To  create  an  obligation  upon  the  part  of  a 
defendant  to  speak  or  assert  a  claim,  it  was  in- 
cumbent to  show  that  defendant  knew  of  anoth- 
er's contemplated  or  actual  expenditure  of  time 
and  money  in  making  an  appropriation  of  wa- 
ter rights,  relying  for  any  benefit  on  the  assump- 
tion that  the  defendant's  rights  had  been  abaik- 
doned,  or  would  not  be  asserted  to  his  preju- 
dice. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  SS  21,  22;  Dea  Dig. 
32.] 

8.  Waters  and  Wateb  Coubses  «=320— Wa- 
ter Rights— Subsequent  Appbopbiation— 
Adverse  Claim. 

A  subsequent  appropriation  of  water  to  no 
notice  of  an  adverse  claim. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  13 ;  Dec.  Dig.  «=» 
20.] 

Appeal    from    District    <3ourt,    Meaj^er 
County ;  John  A.  Matthews,  Jadge. 
Suit  by  Perry  J.  Moore  against  Roy  O. 


^s»For  other  caaei  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DlgesU  and  Indexes 
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Sberman  and  Aimle  Hel«i  Pump.  From  a 
decree  denying  a  particular  right  to  defend- 
ant Pump,  and  from  an  order  denying  a  new 
trial,  8he  appeals.    Modified  and  affirmed. 

Walsh,  Nolan  &  Bcallon,  of  Helena,  for 
appellant.  H.  a  Smith  and  Park  Smith, 
both  of  Helena,  for  respondent 

HOLLOW  AY,  J.  This  suit  was  instituted 
by  Perry  J.  Moore  to  bare  determined  the 
relative  rights  of  several  claimants  to  the 
use  of  the  waters  of  the  East  fork  of  Little 
£lk  creek,  in  Meagher  county.  Defendant 
Helen  Pump  was  denied  any  right  by  vir- 
tue of  a  certain  appropriation  made  by  her 
predecessor  in  1892,  and  it  is  from  the  de- 
cree in  80  far  as  it  denies  this  right,  and 
from  an  order  refusing  a  new  trial,  that' 
these  appeals  are  prosecuted. 

The  trial  court  found  that  in  1892,  F.  Mil- 
ler made  an  appropriation  of  50  miner's 
inches  for  the  Irrigation  of  a  desert  claim 
then  owned  by  him ;  that  be  used  the  water 
upon  the  land  continuously  until  his  death 
In  1803;  that  his  widow,  executrix  of  his 
last  will,  did  not  thereafter  exercise  such 
right  at  all;  that  In  1911  defendant  Pump 
succeeded  to  the  land  and  its  appurtenanc- 
es, and  that  she  did  not  use  the  water  nor 
assert  any  claim  to  the  right  up  to  the  time 
she  appeared  in  this  action;  that  the  ditch 
constructed  in  1892  was  suffered  to  become 
out  of  repair  and  to  become  overgrown  and 
filled  until  it  was  practically  indistinguish- 
able upon  the  ground,  was  incapable  of  car- 
rying water,  and  gave  no  notice  of  Its  exist- 
ence.   Finding  No.  IS  Is  as  follows: 

"That  the  said  defendant  Helen  Pump  did  not 
show,  or  attempt  to  show,  either  by  herself  or 
her  predecessors  in  interest,  any  use  of  the  wa- 
ters of  LitU*  Elk  creek  througt  said  1892 
ditch,  or  the  exercise  of  act  of  dominion  or  3wa- 
er&hip  over  the  said  ditch  or  water  right  by  said 
Roy  O.  Sherman,  bat  it  does  appear  that  neither 
the  said  Mrs.  Miller,  while  managing  said  F. 
Miller  estate,  nor  the  said  defendant  Helen 
Pump,  as  successor  in  interest  of  3aid  estate, 
had  any  conscious  intent  to  abandon  said  ditch 
and  water  right,  but,  on  the  contrary,  if  they 
had  any  conscious  thoaght  on  the  subject,  in 
their  own  minds  did  not  intend  to  abandon  the 
same,  although  said  intention  was  not  communi- 
cated, in  any  manner,  to  the  public,  and  the  paid 
Mrs.  F.  Miller  explained  her  failure  to  use  the 
■aid  water  or  ditch  as  being  due  to  the  amount 
of  work  involved  in  the  management  of  said 
MiUer  estate  property." 

In  what  Is  denominated  "conclusion  of 
law  E,"  the  court  declared  that : 

By  failing  "to  so  use  any  of  said  waters  or  to 
do  any  work  upon  said  ditch  and  water  right, 
and  permitting,  without  objection  or  actual  no- 
tice, third  partly  to  initiate  rights  and  place 
lands  under  cultivation  and  to  cultivate  the  same 
for  years,  under  the  assumption  that  no  such 
right  existed  and  that  the  said  right  of  1888 
was  the  only  right  claimed  by  said  defendant  as 
appurtenant  to  her  lands  acquired  from  said  F. 
Miller,  and  by  a  course  of  conduct,  which  would, 
in  the  abence  of  her  statement  to  the  con- 
trary, show  a  clear  intent  and  porpose  to  aban- 
don said  right  and  ditch,  if  any  she  had,  the 
said  defendant  is  declared  to  have  failed  to  ea- 


tablish  any  right  in  and  to  Uie  waters  of  said 
Little  Elk  creek  by  reason  of  said  ditch  con- 
structed in  the  year  1892,  and  to  have  forfeit- 
ed any  right  which  may  have  existed  at  the  time 
of  the  death  of  said  F.  Miller,  and  to  be  estop- 
ped from  asserting  any  such  right  as  against  the 
answering  defendant  Roy  O.  Snerman." 

This  conclusion  presents  the  court's  ex- 
planation of  the  decree,  in  ao  far  as  it  de- 
nied to  this  appellant  any  right  based  upon 
the  Miller  appropriation  of  1892. 

[1]  The  right  acquired  by  MUIer  by  vir- 
tue of  his  appropriation  in  1892  was  prop- 
erty. Smith  V.  Dennlff,  24  Mont  20,  60  Pac. 
898,  81  Am.  St  Rep.  408.  It  continued  to  be 
property  to  the  tUue  of  his  death,  and  pass- 
ed to  his  successor.  The  use  of  the  term 
"forfeiture"  in  connection  with  the  loss  of 
this  property  right  was  doubtless  a.  mere 
lapsus  linguae.  The  right  might  be  lost  al- 
together by  abandonment.  It  might  l>e  lost 
to  another  by  adverse  user,  or  the  owner  of 
the  property  might  become  estopped  to  as- 
sert his  ownership  as  against  another,  but 
"forfeiture,"  In  the  connecticm  employed, 
is  a  misnomer.  There  is  not  any  claim  of 
adverse  user — ^no  finding  upon  it  and  no  ad- 
judication. The  judgment  must  be  sustain- 
ed. If  at  all,  apon  a  theory  of  abandonment 
or  estoppel. 

(2,  S]  1.  AlKtndonment.  In  Middle  Creek 
Dltdi  Go.  V.  Henry,  16  Mont  658,  39  Pac. 
1054,  this  court  quoted  with  approval  the 
following: 

"  'An  abandonment  is  "the  relinqaishment  of  a 
right  the  giving  op  of  some  thing  to  which  we 
are  entitled."  Bouvler's  Law  Dictionary. 
"Abandonment  must  be  made  by  the  owner, 
without  being  pressed  l>y  any  duty,  necessity, 
or  utility  to  himself,  but  simply  because  he  de- 
sires no  longer  to  possess  the  thing;  and,  fur- 
ther, it  mnst  be  made  without  any  desire  that 
any  other  person  sliall  acquire  the  same;  for, 
if  It  were  made  for  a  consideration,  it  would  be 
a  sale  or  barter,  and,  if  without  consideration, 
bnt  with  an  intention  that  some  other  pei-son 
should  become  the  poeaeesor,  it  would  be  a  gift" 
(Bouvier's  Law  Dictionary) ;'  "  and  said,  "Aban- 
donment is  a  matter  of  intention." 

In  Norman  v.  Ck>rbley,  32  Mont  195,  79 
Pac.  1069,  we  said: 

"'Abandonment  is  the  giving  up  of  a  tiling 
absolutely  without  reference  to  any  particular 
person  or  purpose.'  1  Cyc.  4.  Neither  party 
could  ahanaon  to  the  other,  either  with  or  with- 
out a  consideration,  for  that  would  amount  to  a 
sale  or  gift  Abandonment  is  a  matter  of  inten- 
tion." 

The  court  found  that  neither  Mrs.  Pump 
nor  tier  predecessor,  Mrs.  MUler,  intended 
to  abandon  the  1892  right  but  <»>  the  con- 
trary, so  far  as  they  had  any  conscious  in- 
tent if  was  not  to  abandon  either  the  ditch 
or  water  right  In  the  absence  of  any  In- 
tention to  abandon,  there  could  not  have 
been  an  abandonment  There  was  nonuser 
for  10  years,  bnt  nonuser  does  not  consti- 
tute abandonment.  If  any  principle  of  the 
law  of  water  rights  can  be  settled,  this  one 
is.  In  Smith  v.  Hope  Min.  Co.,  18  Mont.  432, 
45  Pac.  632,  the  court  said: 

"The  nonuser  of  water  for  so  long  a  period, 
and  especially  a  period  longer  titan  the  statute 
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of  UmltationB,  Is  certainly  Tery  potent  evidence, 
if  it  stood  alone,  of  an  intention  to  abandon. 
Abandonment  is  a  question  of  intention." 

In  Featberman  v.  Hennessy,  42  Mont 
835,  113  Pac.  T51,  the  court  said: 

"Mere  lapse  of  time  dnring  which  ther«  is  non- 
user  is  not  sufficient.  The  circumstances  must 
be  such  as  to  justify  an  inference  of  intention  to 
abandon;  in  other  words,  to  leave  the  property 
to  be  taken  by  any  other  person  who  chooses  to 
do  so." 

There  was  not  any  abandonment  of  the 
1892  right,  and  the  decree  cannot  be  Jus- 
tified upon  that  theory. 

[4-6]  Estoppel  There  Is  not  any  plea  of 
estoppel,  but  the  pleadings  were  treated  as 
amended  to  conform  to  the  proof,  and  we 
are  therefore  to  search  the  testimony  for 
the  facts  which  estop  this  appellant,  If  any 
such  are  disclosed  by  the  record.  Either 
Mrs.  Pump  or  her  predecessor,  Mrs.  Miller, 
by  her  conduct  might  be  estopped  to  say 
that  she  did  not  Intend  to  abandon  the  1892 
right,  or  that  she  has  a  present  claim  to  that 
right,  and  the  estoppel  might  result  from 
action  or  nonaction,  from  silence  or  speech. 

"  'Where  A.  has,  by  his  acts  or  representations, 
or  by  his  silence  when  he  ouKht  to'  gpealt  out,  in- 
tentionally or  through  cnlpable  negligence  induc- 
ed B.  to  believe  certain  facts  to  exist,  and  B. 
has  rightfully  acted  on  this  belief,  so  that  he 
will  be  prejudiced  if  A.  is  permitted  to  deny  the 
existence  of  such  facts,  A.  is  conclusively  estop- 
ped to  interpose  a  denial  thereof.'  The  very  es- 
sence of  this  doctrine  is  that  the  party  relying 
upon  the  estoppel  was  misled  to  his  prejudice 
by  reason  of  the  silence  of  the  other  party,  when 
in  equity  and  good  conscience  he  ought  to  have 
spoken,  or  by  reason  of  the  affirmative  acts  or 
conduct  of  such  other  party."  Kennedy  v. 
Grand  EVatemity,  36  Mont.  325,  92  Pac.  971,  26 
Ifc  R.  A.  (N.  S.)  78. 

Defendant  Sherman  Is  the  only  one  who  Is 
benefited  by  the  decree  In  Its  present  form ; 
the  only  one  to  be  Injured  by  a  recogni- 
tion of  the  1892  Miller  right,  and  the  only 
one  contesting  appellant's  claim  to  that 
right;  so  that.  If  appellant  Is  estopped  to 
claim  the  right,  or  if  she  or  her  predeces- 
sor is  estopited  to  say  she  did  not  Intend 
to  abandon  It,  the  elements  constituting  the 
estoppel  must  be  found  In  some  representa- 
tions made  or  some  position  assumed,  upon 
which  defendant  Sherman,  having  the  right 
so  to  do,  in  good  faith  relied,  and  from  which 
Inequitable  consequences  must  follow  If  the 
representations  be  repudiated  or  the  posi- 
tion be  changed.    10  Bui.  Case  Law,  689. 

Constructive  fraud  underlies  every  equi- 
table estoppel — 

"that  is  the  person  estopped  is  considered  as 
having,  by  his  admissions,  declarations,  or  con- 
duct, misled  another  to  his  prejudice,  so  that 
it  would  work  s  fraud  to  allow  the  true  state  of 
facts  to  be  proved."    10  Bui.  Case  Law,  691. 

The  Sherman  appropriations  were  made 
in  1907,  when  the  Miller  property  was  In 
charge  of  Mrs.  Miller.  The  record  contains 
all  the  evidence  produced  relative  to  the 
1892  right,  but  there  is  not  a  suggestion  that 
Mrs.  Miller,  this  appellant,  or  any  one  else 


said  or  did  anything  wlfh  reference  to  that 
right  Although  Sherman  testified  at  length 
with  reference  to  the  physical  condition  of 
the  1892  ditch,  be  did  not  Intimate  that  in 
making  his  appropriations  he  relied  upon  an 
abandonment  of  the  1892  Miller  appropria- 
tion, or  that  he  even  considered  the  probabil- 
ity of  that  rl«ht  being  asserted  or  abandon- 
ed. So  far  as  disclosed  by  this  record,  he 
was  not  misled  at  alL  There  is  not  even  . 
a  bare  scintilla  of  evidence  that  either  Mrs. 
Miller  or  Mrs.  Pump  knew  anything  of  Sher- 
man's intentions,  or  of  his  appropriations 
until  long  after  they  were  made.  The  only 
inference  to  be  drawn  from  the  evidence  is 
that  they  kept  silent  and  did  not  use  the 
ri^t  But  mere  silence  cannot  work  an  es- 
toppel. To  be  effective  for  this  purpose,  the 
person  to  be  estopped  must  have  had  an  in- 
tent to  mislead  or  a  willingness  that  an- 
other should  be  deceived,  and  the  other  must 
have  been  misled  by  the  silence.  10  BaL 
Case  Law,  693. 

[7]  If  there  was  no  legal  obligation  resting 
upon  Mrs.  Miller  to  speak  in  1907,  or  upon 
her  or  her  successor  thereafter  to  make 
known  their  claim,  then  no  estoppel  arose, 
even  though  Sherman  may  now  be  injured 
by  the  recognition  of  the  1892  right  10  Bnl 
Case  Law,  692.  To  create  an  obligation  up- 
on the  part  of  Mrs.  Miller  to  speak  ont  In 
1907,  it  was  incumbent  upon  Sherman  to 
show  that  she  knew  of  his  contemplated  or 
actual  expenditure  of  time  and  money  in 
making  his  appropriations,  and  that  he  was 
relying  for  any  benefit  to  accrue  from  his 
efforts  upon  the  assumption  that  the  1892 
Miller  right  had  been  abandoned  or  would 
not  be  asserted  to  his  prejudice.  Hie  rec- 
ord is  barren  of  any  such  facts. 

[I]  A  subsequent  appropriation  of  water  Is 
not  any  notice  of  an  adverse  claim.  As- 
suming that  Mrs.  Miller  knew  of  Sherman's 
contemplated  expendltui%8  in  1907,  site  was 
not  called  upon  to  assert  her  rights,  or  to 
notify  him  of  their  existence.  The  validity 
of  his  appropriations  could  not  be  made  to 
depend  upon  the  extent  of  prior  appropria- 
tions. The  conclusion  that  appellant  is  es- 
topped cannot  be  Justified  by  this  record. 

Upon  the  findings  made,  the  trial  court 
should  have  awarded  appellant  60  miner's 
Inches  or  1%  cubic  feet  per  second  of  time 
A  new  trial  is  unnecessary,  and  the  order 
refusing  it  will  be  affirmed.  The  cause  ia 
remanded  to  the  district  court  with  direc- 
tions to  modify  the  decree  so  as  to  award 
to  appellant  50  miner's  inches,  or  1^  cubic 
feet  per  second  of  time,  of  the  waters  of  the 
East  fork  of  Little  Elk  creek,  and,  when 
thus  modified,  the  decree  will  stand  affirmed. 
The  appellant  will  recover  her  costs  of  ap- 
peal. 

Modified  and  afllrmed. 

BBANTLT,  C.  J.,  and  SANNBR,  J.,  eon- 
cur. 
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GLABE  T.  CLARE. 
(Supreme  Court  of  Oregon.     Sept  12,  1916.) 

1.  PlEADIRO  «=a3S5  —  VMainOATIOH  —  Stbik- 

ino  Out. 
It  Ib  proper  to  strike  a  pleading  from  the 
filea  when  it  u  not  properly  verified. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  K  1102-1110?    Dec.  Dig.  «=s>365.] 

2.  Appeal  and  Ebroe  <8=>959(1)— Dibcbbtioh 
OF  Tbiai.  Coubt  —  Auknduxnt  —  Vkbifi- 

OATION. 
The  action  of  a  trial  court  in  permitting  or 
refusing  an   amendment  of  yerification  la  dis- 
cretionary, and  not  reviewable  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3825,  3826;  Dec  Dig.  «=> 
950(1).] 

3.  DisMiasAi.     AND     Nonsuit     «s»58(3)   — 

GboUNDS— UNVEBinEO  PUBADING. 

Where  a  complaint  has  been  properly  strick- 
en from  the  files  for  want  of  a  verification  with- 
out leave  to  amend,  the  j>laintifl  haa  no  standing 
in  court  and  the  dismissal  of  the  suit  follows 
as  a  matter  of  course,  irrespective  of  the  reasons 
therefor  i^ven  by  the  presiding  jadge. 

[Ed.  Note.— For  other  cases,  see  Diamissal  aad 
Nonsuit  Cent  Dig.  i  136 ;  Dec  Dig.  <8ss>58(3).] 

Department  1.  Appeal  from  Circuit  Court, 
Mnltnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  Marcella  Clark  tigainst  A.  E. 
Clark.  Decree  for  defendant  striking  the 
complaint  and  dismissing  the  suit,  and  plain- 
tiff appeals.    Affirmed. 

Plaintiff  filed  her  complaint  herein  on 
January  7,  191fi,  and  on  January  12,  defend- 
ant filed  a  motion  to  strike  It  from  the  flies 
for  want  of  verification.  On  January  25tb 
an  order  was  made  by  Judge  Gantenbeln,  of 
d^Mirtment  No.  6,  directing  that  the  cause 
be  reassigned,  and  thereafter  It  was  assigned 
to  department  No.  3,  In  which  Judge  McGinn 
presided.  The  motion  to  strike  was  heard 
In  the  latter  department,  and  a  decree  enter- 
ed on  February  20th  striking  the  complaint 
from  the  flies  and  dismissing  the  suit  Plain- 
tiff perfected  her  appeal  from  such  decree  In 
March,  and  on  July  7th  obtained  from  Judge 
Gantenbeln,  of  department  No.  6,  an  order 
allowing  her  to  amend  her  complaint  by  veri- 
fying the  same  and  directing  that  the  order 
be  entered  nunc  pro  tunc  as  of  January  14th, 
and  thereafter,  on  July  12th,  the  same  Judge 
made  and  entered  an  order  vacating  and  can- 
celing the  order  and  entry  of  July  7th. 

Thos.  McCusker  and  Seneca  Fouts,  both 
of  Porfland,  for  appellant  John  F.  Logan 
and  B.  G.  Skulason,  both  of  Portland,  for 
respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1, 2]  There  are  several  assignments 
of  error,  4>ut  it  Is  necessary  to  consider  but 
one:  Did  the  court  err  In  striking  the  com- 
plaint from  the  flies  and  dismissing  the  suit? 
It  does  not  require  a  citation  of  authorities 
to  show  that  it  is  proper  to  strike  a  pleading 
from  the  files  which  is  not  properly  verified. 


It  Is  settled  In  this  state  that  the  action  of  a 
trial  court  In  permitting  or  refusing  an 
amendment  of  yerification  is  discretionary, 
and  not  reviewable  here.  Blanchard  v.  Ben- 
nett, 1  Or.  828.  In  the  case  at  bar  there  is 
no  record  of  any  application  for  leave  to 
amend  and  no  order  permitting  amendment 
until  long  after  the  decree  was  entered,  and 
then  by  a  Judge  before  whom  the  matter  was 
not  pending.  Even  that  order  was  after- 
wards vacated  during  the  term  at  which  it 
was  made,  and  cannot  now  be  considered  as 
affecting  the  case. 

[3]  Uer  primary  pleading  having  been 
properly  strlc^ien  from  the  flies  without 
leave  to  amend,  the  plaintiff  had  no  standing 
in  court.  Litigation  cannot  proceed  if  there 
is  DO  complaint  Hence  dismissal  of  the  suit 
followed  as  a  matter  of  course  Irrespective  of 
the  reasons  given  by  the  presiding  Judge  for 
his  decision.  Under  these  circumstances 
there  was  no  error  in  the  decree,  and  it  Is 
thereft>re  affirmed. 


MOOBE,  a  J.. 
JJ.,  concur. 


and  BEAN  and  McBRIDE, 


CARLTON  LUMBER  CO.  y.  LUMBER  INS. 
CO.  OF  NEW  YORK. 

(Supreme  Court  of  Oregon.    Sept  12, 1916.) 

Department  No.  1.  Appeal  from  Circuit 
Court,  Multnomah  County;  W.  N.  Gatens, 
Judge. 

On  petition  for  rehearing. 

For  former  opinion,  see  158  Pac.  807.  De- 
cree modified. 

Veazle,  McCourt  &  Veazie,  of  Portland,  for 
appellant  James  O.  Wilson,  of  Portland, 
for  respondent 

McBRIDE,  J.  The  petition  for  rehearing 
challenges  the  right  of  the  circuit  court,  to 
allow  Interest  on  the  amount  recovered,  from 
the  10th  day  of  December,  1914,  to  the  15th 
day  of  April,  1916,  tlie  date  of  the  decree 
entered  In  that  court.  Upon  the  authority 
of  Richardson  v.  Investment  Co.,  66  Or.  353, 
138  Pac.  773,  and  Sargent  v.  American  Bank 
&  Trust  Co.,  156  Pac.  431,  such  allowance  was 
erroneous,  and  the  decree  will  be  modified  so 
as  to  eliminate  that  item.  In  all  other  re- 
spects we  adhere  to  the  views  expressed  in 
our  former  opinion. 

MOORE,  C.  J.,  and  BUBNBTT  and  BEN- 
SON, JJ.,  concur. 


HANCOCK  LAJTO  CO.  y.  OITT  OF  POBT- 

LAND. 

(Supreme  Court  of  Oregon.    Sept  12, 1916.) 

1.  Evidence  «=263(7)— Adjossions  of  Coun- 
sel. 
On  appeal  in  a  salt  against  a  city  to  cancel 
an  assessment  of  realty  and  to  enjoin  its  sale. 
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where  defendants  counsel  admitted  that  the 
proof  of  the  posting  of  notices  of  the  proposed 
improvement  originally  filed  did  not  meet  the  re- 

auirements  of  Portland  City  Charter,  i  376,  and 
lat,  if  the  proceedines  were  based  only  on  such 
proof,  there  was  a  lack  of  jurisdiction,  ths  court 
would  assume  that  the  proof  submitted  was  in- 
adequate. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1035;   Dec  Dig.  «=s>265(7).] 

2.  Evidence  «s389  —  PBBSuvFnoifs  —  Rc- 

BUTTAL. 

I<.  O.  L.  S  868,  sabd.  2,  provides  that  the  ju- 
ry are  not  bound  to  find  against  a  presumption 
or  other  evidence  satisfying  their  minds,  and 
Portland  City  Charter,  {  404,  provides  that  in 
any  suit  assessment  proceedings  shall  be  pre- 
sumed tb  be  regular  until  the  contrary  is  shown. 
In  a  suit  to  cancel  an  assessment  of  real  proper- 
ty and  to  enjoin  its  sale  where  the  defendant  re- 
lied on  the  presumption  of  regularity,  the  affi- 
davit of  the  posting  of  the  notices  of  the  propos- 
ed improvement,  received  in  evidence,  was  de- 
fective. B^d,  that  a  presumption  cannot  con- 
tradict facts  or  overcome  facts  proved;  that  the 
affidavit  overcame  the  presumption  that  official 
duty  had  been  regularly  performed  and  Imposed 
upon  the  defendant  the  duty  of  introducing  in 
evidence  another  affidavit  regular  in  form,  show- 
ing the  posting  of  the  notices  as  required,  or  to 
substantiate  the  loss  of  such  proof  in  the  manner 
prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  111 :  Dec.  Dig.  «=»88.] 

Department  1.  Appeal  from  Circuit  Court 
Multnomah  County;  Lawrence  T.  Harris, 
Judge. 

Suit  by  the  Hancock  Land  Company 
against  the  City  of  Portland  to  cancel  on  as- 
sessment of  real  property  and  to  enjoin  Its 
sale.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Aiiirmed. 

This  is  a  suit  to  cancel  an  assessment  of 
real  property  and  to  enjoin  the  sale  of  the 
premises  alleged  to  have  been  benefited  by  a 
street  Improvement  Thie  complaint  states 
generally  that,  pursuant  to  authority  con- 
ferred by  the  common  council  of  Portland, 
Page  street  In  that  dty  was  Improved  from 
the  east  line  of  Aiblna  avenue  to  the  west 
line  of  Ross  street,  extended  southerly,  and 
the  cost  thereof,  13,668.38,  was  undertaken 
to  be  Imposed  upon  the  real  property  border^ 
ing  upon  that  part  of  Page  street  and  as- 
serted to  have  been  benefited  by  the  Improve- 
ment ;  that  a  part  of  the  land  thus  Included 
within  the  prescribed  district  was,  at  the 
time  the  Improvement  was  made,  owned  by 
the  heirs  of  J.  B.  Montgomery,  deceased,  and 
their  estate  In  the  premises  was  assessed  to 
the  extent  of  $1,581.16,  which  sum  was  en- 
tered In  the  docket  of  city  liens;  and  that 
thereafter  the  plaintiff  purchased  from  such 
heirs  the  real  property  last  referred  to,  "sub- 
ject to  said  assessment."  The  Initiatory 
pleading  particularly  sets  forth  many  al- 
leged failures  to  comply  with  the  municipal 
law  In  respect  to  the  making  of  the  improve- 
ment, only  one  of  which  defects  will  be  ad- 
verted to: 


"That  the  charter  of  the  dty  of  Portland  also 
provides:  'Sec.  376.  The  resolution  of  the  coun- 
cil declaring  Its  purpose  to  improve  the  street 
shall  be  kept  of  record  in  tiie  office  of  the  audi- 
tor and  shall  be  published  for  ten  consecutive 
publications  in  the  city  official  newspaper.  The 
city  engineer  within  five  days  from  the  first  pul>- 
lication  of  said  resolution  shall  cause  to  be  con- 
spicuously posted  at  each  end  of  the  line  of  the 
contemplated  improvemmt  a  notice  headed  "No- 
tice of  Street  Work"  in  letters  of  not  less  than 
one  inch  in  length,  and  said  notice  shall  contain 
in  legible  characters  a  copy  of  the  resolution 
of  the  council  and  the  date  of  its  adoption,  and 
the  engineer  shall  file  with  the  auditor  an  affi- 
davit of  the  posting  of  said  notices,  stating  there- 
in the  date  when,  and  places  where  the  same 
have  been  posted.'  That  the  defendant  disregard- 
ed said  provisions  of  the  charter  and  neglected 
and  failed  to  post  at  each  end,  or  to  post  at  all, 
in  a  conspicuous  place,  the  notice  provided  in 
said  section  of  the  city  cliarter,  and  the  city 
council  failed  to  obtain  jurisdiction  of  said  prop- 
erty, and  its  proceedings  in  relation  to  said  im- 
provement were  void." 

The  answer  admits,  Inter  alia,  the  excerpt 
quoted  from  the  charter,  denies  that  there 
was  any  failure-  to  comply  with  the  require- 
ments of  such  municipal  law  In  making  the 
improvement  and  sets  forth  facts  as  further 
defenses.  The  averments  of  new  matter  In 
the  answer  were  denied  in  the  reply,  and 
based  on  these  Issues  the  cause  was  tried, 
resulting  In  a  decree  granting  the  relief 
prayed  for  In  the  complaint,  untU  a  reassess- 
ment of  the  real  property  within  the  district 
can  be  made,  and  the  defendant  appeals. 

Henry  A.  Davie,  of  Portland  (W.  P.  La 
Roche.  City  Atty.,  of  Portlaod,  on  the  brief), 
for  appellant.  '  1.  F.  Bootbe,  of  Portland 
(Boothe  &  Richardson,  of  Portland,  on  the 
brief),  for  respondent 


MOORE,  C  J.  (after  stating  the  facts  as 
above).  [1]  At  the  trial  the  plalntllTs  coun- 
sel offered  In  evidence  an  affidavit  of  post- 
ing the  notices  of  the  proposed  Improvement 
whereupon  the  court,  referring  to  such  writ- 
ten sworn  statement  remarked: 

"As  I  understand,  counsel  for  the  defense  ad- 
mits this  proof  of  posting  originally  filed  does 
not  meet  the  requirements  of  the  law?" 

The  defendant's  counsel  replied: 

"Tes;   we  will  admit  that" 

The  Court:  "And  that  if  the  proceedings  were 
based  only  on  this  original  proof,  that  there  Is 
disclosed  a  lack  of  jurisdiction?" 

Defendant's  Counsel:  "Yes ;  if  they  were  baa- 
ed on  that  alone,  it  would  disclose  a  la<^  of  ju- 
risdiction." 

Neither  the  original  aflidavlt  of  the  post- 
ing of  the  notices  nor  a  copy  thereof  has 
been  brought  to  this  court  It  will  be  as- 
sumed, from  the  admission  of  the  defend- 
ant's counsel,  that  the  proof  sabmitted  was 
Inadequate.  It  Is  admitted  by  defendant's 
counsel  that  the  posting  of  notices  of  the 
street  improvement  was  a  jurisdictional  pre- 
requisite, but  contended  that  proof  thereof 
by  filing  the  dty  engineer's  affidavit  was  not 
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essential  to  an  exercise  of  the  power  of  the 
common  council  to  hear  and  determine  that 
matter.  They  maintain  that,  notwithstand- 
ing the  defective  affidavit  of  such  posting 
which  was  made,  filed,  and  received  in  evi- 
dence, the  trial  court  should  have  disregard- 
ed such  proof  and  Invoked  the  presumption 
that  official  duty  had  been  regularly  per- 
formed, but  in  failing  to  do  ao  and  in  grant- 
ing the  relief  prayed  for  in  the  complaint  er- 
rors were  committed. 

[2]  Section  404  of  the  municipal  law  reads: 
'  "In  any  action,  suit  or  proceeding  in  any  court 
concerning  any  assessment  of  property  or  levy  of 
taxes  authorized  by  this  charter,  or  the  collec- 
tion of  such  tax  or  proceeding  consequent  there- 
on, such  assessment,  levy,  consequent  proceeding, 
and  all  proceedings  connected  therewith,  shall  be 

S resumed  to  be  regular  and  to  have  been  dnly 
one  or  taken  until  the  contrary  is  shown." 

Rul«  119  of  Lawson's  Law  of  Presumptive 
Evidence  la  as  follows: 

"A  presumption  .cannot  contradict  facts  or 
overcome  facta  proved." 

A  text-writer  in  dlscnssing  this  subject  ob- 
aervea: 

"There  is  some  confusion  in  the  cases  upon  the 
question  whether  a  presumption  is  evidence  and 
has  probatiTe  force.  Since  the  function  of  a 
presumption  logically  considered  ia  merely  to  Im- 
pose the  burden  of  going  forward  with  the  evi- 
dence upon  the  party  against  whom  it  operates, 
when  contrary  evidence  is  adduced  the  presump- 
tion disappears,  although  the  facts  upon  which 
it  rested  still  remain  as  evidence  in  the  case."  9 
Ency.  Ev.  8S6. 

In  the  absence  of  any  other  proof,  a  pre- 
sumption la  usually  indulged  as  substantive 
evidence  to  substantiate  or  refute  a  material 
fttct.  The  Jury,  however,  are  not  bound  to 
find  in  conformity  with  the  declarations  of 
any  number  of  witne'sses,  which  do  not  pro- 
duce conviction  in  their  minds,  against  a  less 
number,  or  against  a  presumption  or  other 
evidence  satisfying  their  minds.  L.  O.  L.  i 
868,  subd.  2.  In  the  case  at  bar  the  trial 
court,  for  want  of  any  other  evidence  on  the 
subject,  would  undoubtedly  have  been  author- 
ized to  indulge  the  presumption  now  invoked, 
and,  having  done  so,  to  deduce  therefrom 
the  conclusion  that  the  notices  of  the  street 
improvement  had  been  regularly  posted,  and 
that  the  engineer  had  filed  with  the  auditor 
an  affidavit  as  required  by  section  376  of  the 
charter,  stating  in  the  written  sworn  decla- 
ration the  date  when  and  the  places  where 
the  same  liad  been  i>osted,  but  that  the  affi- 
davit had  been  mislaid  or  lost.  In  the  pres- 
ent instance  the  affidavit  was  produced  and 
received  In  evidence,  thereby  overcoming  the 
presumption  that  official  duty  had  been  reg- 
ularly performed  and  imposing  upon  the  de- 
fendant the  duty  of.  Introducing  In  evidence 
another  affidavit,  r^snlar  In  form,  showing 
the  posting  of  the  notices  as  required,  or  to 
substantiate  the  loss  of  such  proof  In  the 
manner  prescribed  by  law.  The  presumption 
can  be  relied  upon  "until  the  contrary  is 


shown."  Caty  Charter,  {  404.  The  contrary 
having  been  established  as  thns  stated,  no 
foundation  remained  upon  which  to  predi- 
cate the  presumption.  Thus  in  Hughes  v. 
City  of  Portland,  53  Or.  370,  884,  100  Pac. 
942,  948,  Mr.  Justice  Bean,  discussing  this 
subject,  says: 

"In  a  suit  to  enjoin  the  enforcement  of  a  re- 
assessment, it  will,  when  the  record  of  the  coun- 
cil is  silent,  be  presumed  that  the  objections  of 
the  property  owners  were  considered  by  the 
counol  and  found  without  merit,  when  it  subse- 
quently passes  the  reassessment  ordinance,  as 
though  such  objections  were  not  in  the  way." 

To  the  same  eftect  see,  also.  Trammer  v. 
Konrad,  82  Or.  64,  66,  61  Pac.  447;  Duni- 
way  V.  PorUand,  47  Or.  103,  117,  81  Pac.  945 ; 
Gkiodnough  Merc.  Co.  ▼.  Galloway,  48  Or. 
239,  243,  84  Pac.  1049. 

The  decree  ia  therefore  affirmed. 


BENSON,  McBRIDE.  and  BEAN,  JJ„  con- 
cur. 


OUNNELL  T.  VAN  EMON  ELEVATOR  GO. 
et  al. 

(Supreme  Court  of  Oregon.    Sept  12,  1916.) 

1.  Mabteb  and  Servant  <S=»101,  102(8)— Mas- 

TEB'S  DUTT— EllfPLOYKBa'  LlABIUTT  ACT. 

Under  Employers'  Liability  Act  (Laws  1911, 
p.  16)  g  1,  an  elevator  company,  employing  a 
constructor's  helper  to  do  repair  work  upon  the 
premises  of  a  realty  company  and  having  charge 
of  such  work  and  control  of  the  situation,  was 
bound  to  use  every  device,  care,  and  caution 
which  it  wag  practicable  to  use  for  the  protection 
and  safety  of  life  and  limb. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  135,  171,  178,  178;  Dec. 
Dig.  «=»101,  102(8).] 

2.  Nkouoxnce  i8~>45   Conpition  or  Pbbicis- 

■8— ElfVAIOB. 

The  owner  of  a  building  in  w^ich  an  elevator 
was  operated  was  bound  to  take  reasonable  care 
and  precaution  against  injuries  to  a  construc- 
tor's helper  in  the  employ  of  an  elevator  com- 
pany engaged  in  repairing  such  elevator. 

[Ed.  Note. — For  other  coses,  see  Negligence, 
Cent.  Dig.  {  60 ;   Dec.  Dig.  <S=»45.] 

3.  Masieb  aho  Sebvant  4=9284(2)  —  Acnoir 
FOB  Injury— QtjESTioN  roH  Jubt— CoKxaoi. 
OF  Place  of  Wobk. 

In  an  action  by  plaintiff,  employed  by  an 
elevator  company  as  a  constructor's  helper,  tot 
injury  while  on  the  premises  of  a  realty  com- 
pany engaged  in  the  repair  of  an  elevator,  evi- 
dence that  the  elevator  company  assumed  con- 
trol of  the  elevator  in  the  adjoining  shaft  by 
which  plaintiff  was  injured  held  sufficient  to 
take  the  case  to  the  jury  on  the  issue  of  faUing 
to  provide  a  safe  place  in  which  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1004;  Dec  Dig.  «s> 
284(2).] 

4.  Apfbai.  and  Bbbob  4=»877(5)— Riout  to 
complam— ihstbuctions. 

Plaintiff  liaving  joined  the  employer  and  the 
owner  of  the  premises  upon  whkh  he  was  injur- 
ed while  ennged  in  repair  work,  and  alleged  neg- 
ligence on  the  part  of  each  concurring  in  the  re- 
sulting injury,  neither  defendant  could  complain 
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of  an  tnatnictioii  more  faTorable  to  its  codefend- 
ant  than  to  itself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  S562,  S668;  Dec.  Dig.  «S3 
877(5).] 

5.  Neguoenck  <8=»101— Mastbb'b  Liabiliit— 
contbibutoby  negligence. 

Under  Employers'  Liability  Act,  §  6,  the  con- 
tributory negUfrence  of  the  person  injured  is  not 
a  defense,  but  may  be  taken  into  account  in 
fixing  the  amount  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SJ  85,  163.  164,  167;  Dec  Dig.  <S=» 
101;   Damages,  Cent  Dig.  §  371.] 

6.  Trial  «=»252(11)  —  Instructions  —  Evi- 

DENCK. 

In  an  action  by  a  constructor's  helper  in  the 
employ  of  an  elevator  company  for  injury  while 
engnged  in  repair  work  on  the  premises  of  a 
realty  company  by  reason  of  the  employer's  fail- 
ure to  provide  a  safe  place  in  which  to  work,  an 
instruction  that,  if  there  was  a  safe  way  to  do 
the  work  and  plaintiff  voluntarily  chose  an  un- 
safe way,  his  negligence  would  defeat  recovery 
was  properly  refused,  where  there  was  no  evi- 
dence that  there  were  two  ways  of  doing  the 
work,  one  dangerous  and  the  other  safe. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  603;  Dec  Dig.  <e=>252(ll).] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Oatens,  Judge. 

Action  by  R.  C.  Qunnell  against  the  Van 
Emon  Elevator  Company  and  the  Broadway 
Realty  Company.  Judgment  for  plaintiff 
agalnat  the  elevator  company,  and  it  appeals. 
Affirmed. 

The  plaintiff  brings  this  action  against 
two  corporate  defendants.  The  Van  Emon 
Elevator  Company  is  a  California  corpora- 
tion autborlzed  to  transact  business  in  this 
state,  and  the  Broadway  Realty  Company 
is  a  domestic  institution.  The  complaint 
avers  that  the  latter  concern  at  the  time  men- 
tioned therein  was  In  possession  and  control 
of  eight  office  floors,  the  machinery  room,  the 
two  elevators  In  the  lobby,  and  the  elevator 
lobby  on  the  first  floor  of  what  was  known  as 
the  Broadway  Building  in  Portland,  and  em- 
ployed men  to  operate  the  elevators  for  the 
use  and  accommodation  of  its  tenants  in  the 
building.  When  the  Injuries  complained  of 
happened  the  plaintiff  was  an  employ^  of  the 
elevator  company  as  a  constructor's  helper. 
His  employment  is  admitted  by  his  employer. 
He  states  that  at  6:30  o^clock  p.  m.  on  Au- 
gust 28,  1913,  he  was  ordered  by  the  elevator 
company  to  report  with  a  fellow  employ^  at 
the  Broadway  Building  for  the  purpose  of 
making  some  repairs  upon  one  of  the  le- 
vators, and  to  that  end  his  employer  Instruct- 
ed him  and  his  fellow  servant,  and  the  real- 
ty company  permitted,  allowed,  and  directed 
the  two  to  use  the  elevator  running  in  the 
south  hatchway.  In  the  progress  of  the  work 
the  plaintiff  seated  himself  upon  a  concrete 
beam  adjacent  to  the  north  elevator,  for  the 
purpose  of  countersinking  some  bolts  In  the 
guide  raUs  which  controlled  the  counter- 
weights of  the  elevator,  as  Instructed  by  his 


employer  and  permitted  and  directed  by  the 
realty  company.  While  this  was  going  oo  the 
operator  of  the  north  elevator,  an  employ^  of 
the  realty  company,  whom  the  plaintiff  al- 
leges was  under  the  direction,  control,  and 
Instruction  of  the  elevator  company  and  the 
realty  company,  carelessly  and  recklessly 
started  the  north  elevator,  hot  without  warn- 
ing, and,  heedless  of  the  warning  cries  given 
him  by  plaintiff,  continued  to  operate  the  ele- 
vator upward  at  a  high  rate  of  speed,  so  that 
It  struck  the  plaintiff  on  the  left  hip  as  be  sat 
upw  the  beam  on  the  fifth  floor,  and  threw 
his  body,  and  particularly  his  left  foot,  so 
tliat  it  came  in  contact  with  the  counter- 
weight, causing  the  Injury  of  which  com- 
plaint is  made.  The  diarge  of  negligence  is 
In  these  terms: 

"At  the  time  and  place  at  which  plaintiff  was 
injured,  the  defendants  were  negligent  in  (permit- 
ting  the  elevator,  which  was  operated  by  electric- 
ity, to  be  operated  when  the  same  was  not  'pro- 
vided with  a  system  of  communication  by  means 
of  signals  so  that  at  all  times  there  might  be 
prompt  and  efGcient  communication  between  the 
employes  and  operator  of  the  motive  power,'  as 
by  law  provided,  and  that  it  would  have  been 
practical  to  install  such  a  system  by  furnishing 
electric  bells,  or  by  having  the  elevator  stop 
while  ascending  at  the  fourth  floor,  and  by  hav- 
ing said  elevator  stop  at  the  sixth  floor,  to  as- 
certain whether  the  hatchway  was  clear  at  the 
fifth  floor,  and  by  having  said  elevator  stop  at 
the  sixth  floor  when  descending  from  the  top 
to  ascertain  whether  the  hatchway  was  clear  at 
the  fifth  floor,  all  of  which  could  have  been  done 
without  impairing  the  efiiciency  of  the  work  as 
by  law  provided;  in  failing  to  give  plaintiff 
warning  that  the  elevator  in  the  north  hatchway 
was  to  proceed  upward  at  tbe  time  in  question, 
and  not  stopping  to  ascertain  whether  the  hatch- 
way was  clear  at  the  fifth  floor;  in  failing  to 
furnish  plaintiff  with  a  safe  i>iace  in  which  to 
work;  in  failing  to  give  plaintiff  warning  as  to 
the  dangers  to  be  encountered  in  working  in  and 
about  the  place  where  plaintiff  was  injured;  in 
failing  to  provide  and  have  on  tbe  job  an  experi- 
enced and  competent  foreman  in  charge  of  the 
work  at  the  time  of  the  accident;  and  in  failing 
to  use  every  device,  care,  and  precaution  which 
it  was  practical  to  use  for  the  safety  of  life  and 
limb  of  the  plaintiff,  in  that  the  elevator  in  the 
north  hatchway  could  have  been  shut  down  while 
work  was  being  carried  on  in  the  elevator  in  the 
south  hatchway,  and  that  such  precaution  would 
not  have  impaired  tbe  efficiency  of  tbe  elevator 
as  by  law  required;  that  as  a  result  of  said 
failures,  the  weight  which  counterbalances  the 
elevator  in  the  north  hatchway  cume  in  contact 
with  plaintiff  at  the  fifth  floor,  crnshing  plain- 
tiff's said  foot  and  causing  the  elevator  operator 
to  become  excited  and  reverse  the  elevator,  mak- 
ing it  descend,  with  the  result  that  the  counter- 
weight of  said  elevator  was  further  moved  and 
plaintiff's  said  foot  further  injured." 

The  answer  of  the  elevator  company  trav- 
erses all  the  allegations  Imputing  liability  to 
it  It  stated,  in  substance,  that  It  bad  no 
control  whatever  over  the  north  elevator; 
that  the  same  was  operated  at  the  time  by 
an  employe  of  the  otbfir  defendant,  all  of 
which  was  well  known  to  tbe  plaintiff;  that 
the  latter  carelessly  and  unnecessarily  allow- 
ed his  foot  to  hang  over  the  well  In  whieli 
the  counterwe^bt  of  the  north  elevator  was 
hung,  fully  knowing  that  If  be  did  so  the 


^saFor  otbar  caaM  sm  urns  toplo  sad  KBY-MUM BBR  In  aU  Key-Numberad  DIgwts  Mid  ladsxtt 


Digitized  by 


Google 


Or.) 


aXJNNEIili  V.  VAN  EMON  ELEVATOR  CO. 


973 


weight  would  crash  his  foot  and  injure  it; 
and  that  with  snch  knowledge  he  fully  ap- 
preciated and  nnderstood  the  risks  of  taking 
such  a  position,  and  thereby  assumed  all  the 
danger  of  injury.  A  second  defense  is  couch- 
ed in  much  the  same  language,  and  imputes 
to  plaintiff  negligence  contributing  to  his  own 
injury.  All  this  new  matter  was  traversed  by 
the  reply.  The  other  defendant  made  a  sep- 
arate answer,  which  it  is  not  necessary  to 
consider,  for  the  reason  that  at  the  trial  the 
Jury  brought  a  Terdict  in  taror  of  the  plaln- 
tlft  and  against  the  Van  Emon  Elevator 
Company  without  mentioning  the  other  de- 
fendant in  any  way.  Upon  tlils  verdict  a 
Judgment  was  rendered  In  favor  of  the  plain- 
tur  and  against  the  elevator  company,  and 
the  latter  appeals.  . 

O.  A.  SIheppard,  of  Portland  (Sbeppard  & 
Brock,  of  Portland,  on  the  brieO,  for  appel- 
lant. Oiltner  &  SewaU,  of  Portland,  for  re- 
•spondent  Broadway  Kealty  Co.  B.  Ii.  Mc- 
Uougal,  of  Portland,  for  respondent  Gunnell. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1-4]  One  of  the  contentions  of  the 
defendant  appealing  is  that  the  court  erred 
In  Instructing  the  Jury  that  the  degree  of 
care  due  from  It  to  its  employ^  was  meas- 
ured by  what  is  known  as  the  Elmployers' 
Liability  Act,  while  the  same  instruction  im- 
puted to  the  other  defendant  only  the  c<hii- 
mon-law  measure  of  care,  the  deduction  be- 
ing that.  Inasmuch  as  the  plaintiff  had 
charged  the  defendants  Jointly,  It  must  fol- 
low that  they  should  be  treated  alike  by  the 
court  as  to  the  measure  of  diligence  In  pro- 
tecting the  plaintiff  from  harm  while  engag- 
ed in  the  work  in  question. 

It  la  admitted  In  the  pleadings  between 
the  parties  before  ns  that  the  plaintiff  was 
an  employe  of  the  elevator  company  at  the 
time  of  the  accident.  Its  liability  must  be 
measured  by  the  relation  thus  existing  be- 
tween It  and  the  plaintiff.  The  ^me  general 
principle  would  apply  to  the  other  defend- 
ant. ESach  of  them  must  be  Judged  by  the 
duty  It  owed  to  the  plaintiff.  But  the  record 
shows  that  the  connection  between  the  plain- 
tiff and  each  of  the  d^endants  was  differ- 
ent In  the  one  case  there  was  the  condi- 
tion of  master  and  serv-ant,  and  in  the  oth- 
er that  intimate  connection  did  not  exist. 
The  Broadway  Realty  CX>mpany  was  bound 
only  to  take  reasonable  care  and  precaution 
against  injuring  the  plaintiff.  As  to  the 
appealing  defendant,  the  employer  of  the 
plaintiff,  tlie  rule  is  prescribed  In  the  Em- 
ployers' Liability  Act,  the  concluding  clause 
of  the  first  sectioo  of  which  is  In  this  lan- 
guage: 

"And  generally,  all  owners,  contractors  or  sub- 
contractors and  other  penons  having  charse  of, 
or  responsible  for,  any  work  involving  a  risk  or 
danger  to  the  employes  or  the  public,  shall  use 
every  device,  care  and  precaution  'nhicb  it  is 
practicable  to  use  for  the  protection  and  safety 


of  life  and  limb,  limited  only  bv  the  necessity  for 
preseninB  the  efficiency  of  the  structure,  ma- 
chine or  other  apparatus  or  device,  and  without 
regard  to  the  adaitianal  cost  of  suitable  material 
or  safety  appliance  and  devices." 

There  are  many  authorities  cited  by  the 
appellant  to  the  effect  that  where  a  master 
sends  a  servant  in  his  general  employment 
to  work  upon  the  premises  of  a  third  party, 
the  employer  is  not  responsible  for  an  In- 
Jury  happening  on  account  ot  the  danger- 
ous condition  of  the  place  over  which  the 
employer  has  no  control,  but  that  the  lia- 
bility, if  any,  must  be  visited  upon  the  own- 
er of  the  realty.  All  of  those  cases  are  In- 
stances where  no  such  statute  as  our  Em- 
ployers' Liability  Law  existed.  This  legis- 
lation has  superseded  that  rule,  and  has 
explicitly  visited .  upon  a  person  who  has 
charge  of  a  work  involving  a  risk  or  danger 
the  duty  of  taking  every  precaution  against 
the  happening  of  an  injury.  There  is  ample 
testimony  in  the  case  to  show  that  the  Van 
Emon  Elevator  Company  had  control  of  the 
situation.  It  is  admitted  that  it  had  charge 
of  the  work  of  repairs.  It  knew  the  sur- 
roondlngs,  and  It  was  incumbent  on  it,  when 
it  sent  its  employe  into  the  elevator  shaft, 
to  take  precautions  for  his  safety  and  pro- 
vide for  him  a  safe  place  in  which  to  work. 
If  it  could  not  do  so,  it  should  have  de- 
clined the  undertaking.  There  was  testi- 
mony, however,  tending  to  show  that  it  did 
assume  control  of  the  elevator,  at  least  on 
the  south  side.  This  is  sufflcient  to  take  the 
case  to  the  Jury  independent  of  the  authori- 
ties dted  by  the  defendant  The  negligence 
Imputed  to  the  Van  Emon  Elevator  Company 
was  of  a  negative  aart,  in  failing  to  pro- 
vide a  safe  place  In  which  to  work,  and 
the  like.  The  violation  of  duty  attributed 
to  the  other  defendant  was  of  an  afflnna- 
tlve  nature.  In  that  its  careless  act  of  opera- 
tion of  the  machine  produced  the  injury. 
In  other  words,  approaching  the  scene  from 
a  different  standpoint  the  several  short- 
comings of  each  defendant  concurred  with 
the  result  that  the  plaintiff  was  hurt.  Each 
defendant  was  bound  by  his  own  duty.  Nei- 
ther can  complain  of  a  direction  given  to  the 
Jury  more  favorable  to  its  oodefendant  than 
to  itsell  The  instruction  correctly  deflnes 
the  duty  of  the  elevator  company,  and  it 
must  be  bound  by  it  irrespective  of  a  charge 
more  favorable  to  the  other  defendant 

[6]  Complaint  is  made  of  the  refusal  of 
the  court  to  Instruct  the  Jury,  at  the  request 
of  the  elevator  company,  to  the  effect  that 
if  there  was  a  safe  way  for  doing  the  work 
and  an  unsafe  way,  choice  between  which 
was  within  the  power  of  the  plaintiff,  and 
he  voluntarily  chose  the  unsafe  way,  he 
would  be  guilty  of  contributory  negligence 
utterly  defeating  bis  recovery.  An  answer 
to  that  is  that  the  Employers'  liability 
Law  (section  6),  expressly  says: 

"The  contributory  negligence  of  the  person  in- 
jured shall  not  be  a  defense,  but  may  be  taken 
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into  accoant  by  the  jury  In  fixing  the  amount  of 
the  damages." 

[»]  Moreover,  the  testimony  falls  to  dis- 
close a  situation  of  tbe  kind  intimated  by 
the  requested  instruction.  It  does  not  show 
that  there  -were  two  ways  of  doing  the  work, 
one  dangerous  and  the  other  safe.  The 
only  testimony  on  that  point  is  that  of  tbe 
plaintiff  himself,  to  the  effect  that  the  posi- 
tion he  assumed  was  tbe  only  one  from 
which  could  be  accomplished  tbe  particular 
part  of  the  work  in  which  be  was  engaged 
when  the  accident  happened.  On  t>oth 
grounds,  therefore,  the  court  was  Justified 
in  refusing  the  instruction.  There  is  no 
error  in  tbe  record,  and  the  Judgment  Is 
affirmed. 

MOORB,  C.  J.,  and  BEIAN  and  HARRIS, 
JJ.,  concur.    EAKIN,  J.,  absent 


WALLACE  T.  PORTLAND  RY^  LIOHT  & 
POWER  CO. 

(Supreme  Court  of  Oregon.     Sept  19,  1916.) 

Appeai.  aitd  Ebbob  ®s>771  —  Pxbfection  ov 

RECOBD— BBDCFS   —   FAILUKB   to    FILB— EiZ- 
CUBES. 

That  indictments  have  been  returned  against 
plaintiff  and  her  witness,  for  subornation  (x  per- 
jury and  perjury,  respectively,  and  that  proceed- 
ings were  had  to  set  aside  the  judgment  on  that 
ground,  is  sufficient  excuse  for  failure  of  de- 
fendant's counsel  to  file  brieb  on  appeal  within 
the  time  allowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3105 ;   Dec.  Dig.  <S=»771.I 

Appeal  from  Circuit  Court,  Multnomah 
County;   Henry  E.  McOinn,  Judge. 

Action  by  Selma  L.  Wallace  against  the 
Portland  Railway,  light  ft  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
pealed. Plaintiff  moves  to  dismiss  tbe  ap- 
peal.   Motion  denied. 

Frank  J.  Lonergan  and  Orifflth,  Leiter  & 
Allen,  all  of  Portland,  for  appellant  Asber 
&  Johnstone,  of  Portland,  for  respondent. 

PER  CURIAM.  The  plaintiff  on  Septem- 
ber 17, 1915,  obtained  a  Judgment  against  the 
defendant,  from  which  it  perfected  an  appeal 
within  60  days.  Several  extensions  of  time 
in  which  to  file  a  brief  were  granted  the  de- 
fendant's counsel ;  the  last  enlargement  ex- 
piring June  10,  1916.  Fourteen  days  there- 
after the  plaintitC's  counsel  moved  to  dismiss 
the  appeal  on  the  ground  that  no  brief  bad 
then  been  filed  by  the  appellant  Many  affl< 
davits  made  on  behalf  of  the  respective  par- 
ties have  been  filed.  From  these  sworn  state- 
ments it  appears  that  an  indictment  had 
been  returned  against  one  of  the  plaintiff's 
witnes.ses  for  perjury  alleged  to  have  been 
committed  at  the  trial  of  this  action  and 


against  the  plaintiff  tor  subornation  of  per- 
jury. Based  upon  these  charges  the  defend- 
ant's counsel  moved  in  the  lower  court  to  set 
aside  the  judgment  which  motion  was  de- 
nied. Thereafter  tbe  defendant's  brief  was 
filed  in  tills  court  The  subseQuent  proceed- 
ings against  the  plaintiff  and  her  witness 
were  so  unusual  as  to  excuse  the  neglect  of 
defendant's  counsel  in  failing  to  comply  with 
the  rules  of  this  court  as  to  the  filing  of  tbe 
briet 

For  this  reason  the  motion,  to  ^igmiifg  the 
appeal  is  denied,  and  the  filiog  of  tbe  brief 
is  approved  as  of  this  date. 


COOVERT  T.  OLCOTT,  Secretary  of  State. 

(Supreme  Court  of  Oregon.    Sept  19,  lAlQ.) 

ErxonoNfl   4EBl47—NoiairATions— Method — 

POWBBS  or  PBEOINOT  COIOUTTEEICEN — "Po- 
UTIOAL  PABTT." 

Ii.  O.  L.  §  3333,  provides  that  an^  political 
party  may,  by  certificate  of  nomination,  nomi- 
nate candidates.  Section  3359  defines  a  political 
party  to  be  an  affiliation  of  electors  which  at 
the  next  general  election  preceding  polled  for 
Congressman  at  least  25  per  cent,  of  the  entire 
vote.  Section  3343  provides  for  withdrawal  of 
nominees.  Section  3344  provides  procedure  in 
case  of  withdrawal  or  deaOi.  Section  3345  pro- 
vides that  the  party  nominating  a  candidate  who 
has  withdrawn  may  fill  the  vacancy.  Section 
3367  makes  the  provision  of  sections  3343  and 
3344  applicable  in  case  of  direct  primary  nomi- 
nations only  in  case  of  death  or  removal  from 
the  district  before  election,  but  in  no  other  case. 
Section  3389  empowers  precinct  committeemen 
to  make  nominations  to  fill  vacancies  among 
candidates  caused  by  death  or  removal  from  the 
district,  but  not  otherwise.  The  incumbent  of 
office  of  state  senator  for  the  term  ending  in 
1919  resigned  in  1916  after  the  direct  primary 
nominating  election.  Thereafter  on  notice  a 
joint  convention  of  precinct  committeemen  was 
held,  and  petitioner  was  nominated  for  the  va- 
cancy. Held  that  as  no  nomination  was  made 
at  the  direct  primary  nominating  election,  and 
as  the  vacancy  did  not  occur  through  death  or 
removal  from  the  district,  no  nomination  could 
be  made  to  fill  the  vacancy. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  122;  Dec  Dig.  <S=»147. 

For  other  definitions,  see  Words  and  Phrases, 
Krst  and  Second  Series,  Political  Party.] 

In  Imnc.  Mandamus  by  B.  B.  Coovert 
against  Ben  W.  Olcott  Secretary  of  State. 
Defendant  demurs  to  tbe  alternative  writ 
Demurrer  sustained. 

In  1914  Oeorge  M.  McBride  was  elected  to 
the  office  of  state  senator  from  the  Four- 
teenth senatorial  district  comprising  Clacka- 
mas, Columbia,  and  Multnomah  counties,  for 
the  term  ending  January  1919.  On  August 
8,  1916,  be  resigned.  Tbe  direct  primary- 
nominating  election  having  already  been  held 
on  May  19,'  1916,  a  Joint  convention  of  the 
Republican  precinct  committeemen  from  tbe 
three  counties  was  held  on  August  29U>,  pur- 
suant to  notice,  for  tbe  purpose  of  nominat- 
ing a  Republican  candidate  for  the  office 
made  vaoant  by  tbe  resignation  so  that  sucb 
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candidate  could  b«  Toted  for  at  t&e  ensuing: 
Ueunial  election  which  will  occur  on  Novem- 
ber 7,  1916.  The  convention  was  organised 
by  the  election  of  a  presiding  officer  and  a 
secretary  with  an  attendance  of  478  prednct 
committeemen  oat  of  a  total  of  477  elected 
from  the  senatorial  district  B.  B.  Coovert 
received  the  Totes  of  466  of  the  precinct  com- 
mitteemen, "including  the  state  central  com- 
mitteemm  from  each  of  said  three  counties, 
each  being  a  central  committeeman  from  his 
respective  county";  and  the  convention  de- 
clared that  he  was  the  Bepubllcan  candidate 
for  the  nnezidred  term  of  the  office  made 
vacant  by  the  resignation  of  George  M.  Me- 
Bride.  The  presiding  officer  and  the  secre- 
tary of  the  convention  prepared  and  verified 
a  ceitlflcate  setting  forth  the  doings  of  tlie 
convention;  and  on  September  1,  1916,  the 
certificate  was  filed  with  the  secretary  of 
state,  who  now  refuses  to  list  and  cattitj 
the  name  of  B.  B.  Coovert  as  a  BepubUean 
nominee. 

This  court  granted  an  alternative  writ  of 
mandamus  directing  the  secretary  of  state  to 
list  and  certify  the  name  of  B.  E.  Cioovert 
as  a  candidate  or  to  show  cause  for  not  so 
doing.  The  defendant  itdiows  cause  by  demur- 
ring to  the  writ 

C  A.  Johns,  of  Portland,  for  petitioner. 
Geo.  M.  Brown,  Atty.  Gen.,  for  defendant 

dARBIS,  J.  (after  stating  the  facts  as 
above).  The  Republican  party  is  a  political 
party  within  the  meaning  of  the  direct  pri- 
mary nominating  elections  law,  which  was 
adopted  by  the  people  In  1904,  and  Is  codified 
in  secUons  3349  to  3891,  L.  O.  Ii.,  and  amend- 
ments, and  tlierefore  by  the  express  terms  of 
section  3369,  L.  O.  L.,  amended  by  chapter 
106,  Laws  1918,  it  "shaU  nominate  aU  its 
candidates  for  public  office,  under  the  provi- 
sions of  this  law  and  .not  in  any  other  man- 
ner, and  It  shall  not  be  allowed  to  nominate 
any  candidate  in  the  manner  provided  by  sec- 
tion 8333."  Section  3333,  L.  O.  L.,  wan  enact- 
ed in  1891,  and  speaks  of  nominations  by 
"any  political  party,"  by  assemblies,  and  by 
individual  electors.  Every  political  party 
which  is  subject  to  the  direct  primary  nomi- 
nating elections  law  must  nominate  all 
its  candidates  "under  the  provisions  of  this 
law,  and  not  in  any  other  manner,"  be- 
cause the  direct  primary  nominating  elec- 
tions law  famishes  the  exclusive  modes  of 
nomination.  Healey  v.  Wlpf,  22  S.  D.  .343,  117 
N.  W.  621.  Section  8369  continues  by  de- 
claring tliat  "the  names  of  candidates  for 
public  office  nominated  under  the  provisions 
of  this  law  shall  be  printed  on  the  official 
ballots  for  the  ensuing  election  as  the  only 
candidates  of  the  respective  parties  for  such 
public  office."  Being  subject  to  the  direct 
primary  nominating  elections  law,  the  Repub- 
lican party  cannot  nominate  its  candidates 
in  the  manner  provided  by  section  3333  or  by 


an  assembly  or  by  individual  electors;  but 
its  nominations  must  be  made  by  the  persons 
and  in  the  manner  specified  by  the  law.  The 
only  persons  who  are  empowered  to  select 
candidates  for  the  Republican  party  are:  (1) 
The  members  of  the  party ;  and  (2)  their  rep- 
resentatives.  A  party  candidate  is  selected 
by  the  direct  vote  of  the  members  of  such 
party  at  an  election  held  for  that  purpose  or 
is  chosen  by  the  representatives  of  the  party. 

It  was  Impossible  for  the  members  of  the 
Republican  party  to  nominate  a  candidate 
for  the  office  of  senator  for  the  Fourteenth 
senatorial  district  when  the  direct  primary 
nominating  election  was  held  on  May  19, 
1916,  for  the  reason  that  George  M.  McBride 
had  not  then  resigned  and  his  term  of  office 
extended  until  January,  1919.  The  manbers 
of  the  Republican  par^  cannot  now  by  their 
votes  nominate  a  candidate  for  the  office  be- 
cause another  direct  primary  nominating  elec- 
tion will  not  be  held  until  1918,  which  will 
be  after  the  next  biennial  election  for  public 
officers.  A  Republican  candidate  could  not 
be  nominated  on  May  19th,  and  cannot  now 
be  nominated  by  the  direct  vote  of  the  mem- 
bers of  the  par^,  and  consequently  the  ques- 
tion for  decision  is  whether  the  precinct  com- 
mitteemen, acting  as  the  party  representa- 
tives, had  authority  to  nominate  the  petition- 
er as  the  candidate  of  the  Republican  party. 

Provision  is  made  In  section  8389,  U  O.  U, 
for  the  election  of  party  committeemen. 
Every  political  party  subject  to  the  direct 
primary  nominating  elections  law  elects  a 
committeeman  for  each  election  precinct  and 
the  committeeman  thtis  elected  "shall  be  ttte 
representative  of  his  political  party,"  and  all 
the  conuultteemen  of  a  county  constitute  the 
county  central  committee  of  such  party.  The 
county  central  committee  elects  the  county 
members  of  the  state  central  committee  and 
of  the  congressional  committee,  and  the  state 
and  congressional  committees  "stiall  have  the 
same  power  to  fill  all  vacancies  *  •  * 
that  the  county  committee  has  to  fill  county 
vacancies.  Said  county  and  city  central 
committees  shall  have  the  power  to  make 
nominations  to  fill  vacancies  occurring  among 
the  candidates  of  their  respective  parties 
nominated  for  city  or  county  offices  by  the 
primary  nominating  election,  where  sacb 
vacancy  is  caused  by  death  or  removal  from 
the  electoral  district,  but  not  otherwise." 

Assuming,  but  not  deciding,  that  the  com- 
mitteemen from  the  three  counties  compris- 
ing the  Fourteenth  senatorial  district  have 
power  to  fill  vacancies,  then  the  measure  of 
that  power  is  determined  by  the  authority 
conferred  upon  the  county  central  committee 
to  fill  county  vacancies.  Section  3389  pro- 
vides for  only  one  class  of  vacancies.  Aside 
from  vacancies  among  committeemen,  the 
only  kind  of  vacancies  spoken  of  are  those 
"occurring  among  the  candidates  •  •  • 
nominated  *  *  *  by  the  primary  nom- 
inating  election."     The   statute   affords   a 
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method  for  flUlng  a  vacancy  among  candidates 
who  have  been  nominated  by  the  members 
of  the  party,  and  no  provision  whatever  la 
made  for  filling  a  vacancy  of  any  other  kind 
by  committeemen.  The  party  committeemen 
can  nominate  a  candidate  to  fill  a  vacancy 
caused  by  the  death  or  removal  from  the 
electoral  district  of  another  person  who  has 
previously  been  nominated  by  the  members 
of  the  party ;  but  the  representatives  of  the 
party  are  powerlpm  to  nominate  a  candidate 
for  an  oflice  unless  the  members  of  the  party 
have  themselves  first  nominated  a  candidate 
for  that  office:  Moreover,  the  authority  of 
the  committeemen  Is  further  restricted  to 
vacancies  "caused  by  the  death  or  removal 
from  the  Sectoral  district,"  and  consequently 
the  committeemen  daimot  select  a  substitute 
for  a  person  who  has  been  chosen  as  a  party 
candidate  at  a  nondnating  election  unless  the 
first  nominee  dies  or  removes  from  the 
electoral  district  The  language  of  the  stat- 
ute is  plain  and  unambiguous ;  but,  apparent- 
ly for  the  purpose  of  making  assurance  doub- 
ly sure,  the  framers  of  the  enactment  em- 
phasized the  limitations  placed  upon  the 
power  of  precinct  committeemen  to  fill  va- 
candos  by  declaring  that  the  power  could 
be  exercised  as  restricted  by  tbe  statute 
which  cimfers  the  power,  "but  not  other- 
wise." Analogous,  although  not  parallel, 
situations  have  arisen  in  other  Jurisdic- 
tions, and  the  conclusions  reached  there  are 
In  harmony  with  what  1b  said  here.  State 
T.  Hayvrard,  141  Iowa,  196,  119  N.  W.  620; 
Corser  v.  Scott,  87  Minn.  313,  91  N.  W. 
1101 :  Stewart  v.  PoUey,  30  S.  D.  54,  137  N. 
W.  865. 

Corroboration  of  the  construction  placed  on 
section  8889  Is  found  in  other  sections  of  the 
statute.  Tbe  direct  primary  nominating  elec- 
tions law  was  adopted  by  tbe  people  In  the 
exercise  of  tbe  initiative  at  an  election  held 
In  1004.  Chapter  1,  Laws  of  1905.  Sections 
8343  to  3345,  inclusive,  L.  O.  L.,  were  enact- 
ed In  1891.  Section  3348  permits  "any  person 
who  has  been  nominated  and  accepted  some 
nomination"   to   withdraw   bis   name   from 


nomination  by  pafBidng  m  prescribed  meUiod. 
Section  3344  states  that,  if  any  person  ntmi- 
inated  dies  or  withdraws  before  the  day 
fixed  by  law  for  the  election  of  public  of- 
ficers, then  the  name  of  such  candidate  shall 
not  be  placed  upon  the  ballot  Section  3345 
declares  that,  "if  the  ooriginal  nomination 
thus  vacated  was  made  by  a  political  party," 
and  the  party  can  reconvene,  It  may  fill  the 
vacancy,  or  a  committee  may  fill  the  vacancy 
if  the  party  has  delegated  the  power  to  such 
committee.  The  provisions  of  sectioas  3843 
and  3344  are  made  applicable  to  nominations 
under  the  direct  primary  law  by  section  3367, 
h.  O.  v.,  "in  case  of  the  death  of  the  candi- 
date or  his  remoTOl  from  the  •  •  • 
electoral  district,"  before  the  date  of  the  en- 
suing election,  but  In  no  other  case;  and  In 
case  of  such  vacancy  by  death  or  removal 
the  committee  may  fill  the  vacancy.  It  will 
be  noted  that  sections  334S,  3341,  and  S34S 
speak  of  the  deatli  or  withdrawal  of  any 
person  who  has  been  nominated,  and  sec- 
tion 8367  applies  to  the  death  or  removal 
from  the  electoral  district  "of  the  candidate," 
and  "in  no'  other  case." 

The  direct  primary  nominating  elections 
law  provides  for  the  election  of  precinct  com- 
mitteemen, and  then  specifies  the  powers 
which  they  can  exercise,  and  consequently  no 
power  can  be  exercised  by  them  unless  it  Is 
granted  by  statute.  Tbe  la-w  defines  In 
plain  and  unambiguous  language  tbe  extent 
of  the  power  of  precinct  committeemen  to 
make  nominations  for  their  party,  and  then 
In  language  equally  plain  and  unambiguous 
commands  that  the  power  to  nominate  candi- 
dates shall  not  exceed  the  defined  authority. 
The  statute  must  be  taken  as  it  is  written, 
regardless  of  the  results;  and  U  there  is 
need  for  enlarging  tbe  powers  of  precinct 
•committeemen  the  right  to  enlarge  the  au- 
thority of  party  representatives  is  exercisable 
by  the  legislative  and  not  by  the  judicial  de- 
partment 

The  demurrer  to  the  wilt  is  sustained. 

EAKIN,  J.,  absent 
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SKINNBB  et  nz.  t.  McGKACKAN  et  aL 
(No.  13883.) 

(Sapieme  Ooart  of  Wadiinstoii.    Sept  15, 1916.) 

1.  E^JKCTinNT  «33l42(2)  —  POBSXSSION  —  Bbt- 

TKBUKNT    STAFUTX. 

Under  the  betterment  statute.  Rem.  &  Bal. 
Code,  S  707,  providing  tbat,  in  an  action  to  re- 
cover real  property  upon  wbich  permanent  im- 
prorementa  have  been  made  or  general  or  special 
taxes  paid  by  defendant  holding  in  good  faith 
adversely  to  plaintiff,  the  value  of  ^uch  improve- 
ments and  tlie  amogunt  of  such  taxes  shall  be 
allowed  as  a  counterclaim  to  the  defendant,  and 
section  790,  declaring  that  there  can  be  no  adr 
verse  possession  against  the  United  States,  d»' 
fendants  in  ejectment,  holding  in  good  faith  un- 
der color  of  title,  and  making  improvements 
while  the  title  was  in  the  United  States,  had  'no 
right  to  claim  betterments  for  snoh  improve- 
ments wbich  went  with  the  land  under  a  sub- 
sequent patent. 

[Ed.  Note.— For  other  cases,  see  Bjectment, 
Cent.  Dig.  {{  483-189,  493-499 ;  Dec.  Dig.  «=» 
142(2).] 

2.  Bjbctmbnt  «=9l42(l)— BcTTEmciEHT  Stat- 
TJTK— Taxes— Pipe  Line. 

Under  such  betterment  statute,  the  defend- 
ants, who  had  paid  taxes  on  the  land  subse- 
quent to  the  date  of  the  patent  from  the  United 
States  and  before  any  payment  of  taxes  by  the 
plaintiff,  were  entitled  to  Kimbuisement  there- 
for, and  to  the  value  of  a  pipe  linf  installed 
subsequent  to  such  patent, .  and  which  was  a 
permanent  and  valuable  betterment  to  the  land. 

[Ed.  Kote.— For  other  cases,  see  Bjectment, 
Cent.  Dig.  ft  472,  476,  477;    Dec.  Dig.  «s> 
142(1).] 
8.  Apmal  akd  Bbbob  «=»1011(1)— Rbview— 

FiNDiiro. 
In  ejectment,  where  the  estimates  as  to  the 
value  of  the  three  acres  of  land  varied  from  $Q 
an  acre  to  $150  an  acre,  the  finding  that  its 
value  was  fS5,  and  its  rental  value  $45,  in  view 
of  the  better  position  of  the  trial  court  to  judge 
of  the  testimony,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3983-3988 ;  Dec.  Dig.  «s» 
1011(1).] 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;  Thos.  B.  Grady, 
Jndga 

f^ectment  by  Frank  M.  Skinner  and  wife 
agaiiist  Ida  C.  McCra<Amn  and  others.  Judg- 
ment tor  plaintiffs,  and  from  the  parts 
thereof  flxlng  damages  and  the  value  of  the 
land  and  betterments,  the  plaintiffs  appeal. 
Reversed,  and  canse  remanded,  with  direc- 
tions to  enter  judgment  In  counterclaim  In 
favor  of  defendants  for  taxes,  etc. 

McAnlay  &  Meigs,  of  North  Yakima,  tor 
appellants.  Bngl^art  ft  Bigg,  ot  North 
Yakima,  tor  respondents. 

MOUNT,  J.  This  action  was  bronght  In 
ejectment  to  recover  possession  of  about 
three  acres  of  land  lying  south  of  the  right 
ct  way  of  the  Simnyslde  canal.  In  Yakima 
coimty.  The  complaint  alleged  ownership 
and  right  o(  possession  in  the  plaintiff.  The 
defendant  for  answer  denied  generally  the 
allegations  of  the  complaint,  and,  after  sev- 
eral affirmative  defenses,  pleaded  payment 


of  taxes  and  construction  of  betterments 
amounting  to  $961.48  while  holding  in  good 
faith  under  color  and  claim  of  title.  For 
reply  the  plaintiffs  denied  the  affirmative 
matter  set  forth  In  the  answer. 

Upon  these  issues  the  case  was  tried  to 
the  court  without  a  Jury.  The  court  made 
findings  of  fact  and  conclusions  of  law,  and 
entered  a  judgement  awarding  the  land  to 
the  plaintiff,  and  adjudging  that  the  value 
thereof,  excloslTe  of  the  improvements,  at 
the  time  the  defendants  took  possession,  was 
$65;  that  the  plaintiffs'  damages  for  the 
withholding  of  possession  amounted  to  $45; 
that  the  value  of  the  Improvements  and  the 
taxes  paid  by  ^e  defendants  was  $742.03; 
that  this  amount  should  be  set  off  against 
the  damages;  and  that  neither  party  should 
recover  costs. 

The  plaintiffs  hare  appealed  from  that 
part  of  the  judgment  flxlng  the  value  of  the 
lands  at  $55,  damages  at  $45,  and  fixing  the 
value  of  the  betterments  at  $742.03. 

It  appears  that  in  the  fall  of  1904  the  de- 
fendants purchased  a  tract  of  land  south 
of  the  three  acres  In  dispute.  This  three 
acres  was  supposed  to  be  a  part  of  that  tract, 
and  a  deed  was'  executed  to  the  defendants 
describing  the  tract  by  metes  and  bounds,  in- 
cluding the  three  acres.  At  that  time  the  ti- 
tle to  this  three  acres  was  In  the  United 
States,  and  not  In  the  defendants'  vendor. 
Afterwards,  In  January,  1908,  the  Northern 
Pacific  iBallway  Company  acquired  title  to 
the  three  acres,  with  other  lands,  from  the 
United  States,  and  a  patent  was  Issued 
thesefor.  Thereafter  the  plaintiffs,  the  ap- 
pellants here,  by  mesne  conveyances,  became 
the  owner  of  the  three-acre  tract  In  the 
year  1905,  whUe  the  title  to  this  three-acre 
tract  was  In  the  United  States,  the  respond- 
ents purchased  therefor  a  water  right  for 
$102.60,  fenced  the  three  acres  at  an  expense 
of  $70,  cleared  the  lands  at  an  expense  of 
$59.40,  and  constructed  a  board  flume  at  an 
expense  of  $11.  At  about  the  same  time  they 
planted  about  two  acres  of  the  tract  to  peach 
trees.  In  1907  the  respondents  purchased  an 
additional  water  right  for  $19.80.  In  No- 
vember, 1909,  the  respondents  paid  taxes  for 
the  year  1908  amounting  to  $5.96;  in  1910. 
taxes  for  1909,  $6.22;  February  17,  1911, 
taxes  for  1910,  $4.12;  and  In  May  1911. 
building  pipe  line,  which  was  valued  by  the 
court  at  $240;  and  on  February  16,  1912, 
taxes  for  1911,  $5.11. 

[1]  It  is  argued  by  the  appellants  that  the 
court  erred  in  allowing  all  the  Items  which 
were  expended  by  the  defendants  upon  the 
land  while  the  title  thereto  was  still  In  the 
United  States.  Our  betterment  statute  (Rem. 
ft  Bal.  Code,  S  797)  is  as  follows : 

"In  an  action  for  the  recovery  of  real  prop- 
erty upon  which  permanent  improvements  have 
been  made  or  general-  or  special  'taxes  or  local 
aasessraents  have  been  paid  by-  a  di^endant,  or 
those  under  whom  he  claims,  holding  in  good 
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faith  under  color  or  claim  of  title  adversely  to 
the  claim  of  plaintiff,  the  yalue  of  such  improve- 
ments and  the  amount  of  such  taxes  or  assess- 
ments with  interest  thereon  from  date  of  pay- 
ment must  be  allowed  as  a  counterclaim  to  the 
defendant." 

It  is  Plata  from  this  statute  that  before 
tbe  counterclaliu  for  betterments  in  the  way 
of  permauent  iuiprovementa  can  be  allowed, 
the  person  claiming  for  such  improvements 
must  be  holding  in  good  faith  under  color 
or  claim  of  title  adversely  to  the  claim  at 
the  plaintiff.  Johnson  v.  Ingram,  63  Wash. 
554,  115  Paa  1073;  Gould  ▼.  White.  62 
Wash.  406, 114  Pac.  150. 

As  we  have  seen  above,  tiie  title  to  this 
property,  both  legal  and  equitable,  was  in 
the  United  States  prior  to  January  6,  1908. 
The  defendants  went  into  possession  and 
made  a  large  part  of  these  improvements  in 
1905  while  the  title  was  In  the  United  States. 
It  is  plain,  therefore,  that  when  these  Im- 
provements were  made  upon  ttb  property, 
there  was  no  adverse  holding  by  the  defend- 
ants, because  there  can  be  no  adverse  hold- 
ing against  the  United  States.  Rem.  ft  BaL 
Code,  i  790. 

In  the  case  of  Hawke  v.  Deffebach,  4  Dale. 
20,  22  N.  W.  ,480,  where  the  defendant  was 
dispossessed  and  made  claim  for  Improve- 
ments, and  where  his  predecessors  In  interest 
were  in  the  occupation  of  the  land  and  bad 
made  improvements  thereon  prior  to  the 
time  the  plaintiff  Initiated  bis  right  by 
which  he  subsequently  obtained  title  from 
the  government,  and  where  there  was  a  stat- 
ute lllte  our  own,  the  court  said:  , 

"For  it  is  manifest  that,  standing  by  itself, 
the  territorial  statute  could  have  no  operation 
or  effect  so  long  as  these  lands  were  the  proper- 
ty of  the  United  States,  and  that  the  patent  of 
the  government  would  carry  with  it  the  full  and 
unincumbered  title,  free  from  every  adverse 
claim,  since  it  would  be  impossible  for  any  one 
to  hold  adversely  or  in  good  faith  against  the 
government,  and  hence  to  acquire  any  right, 
legal  or  equitable,  to  compensation  for  improve- 
ments erected  wbUe  the  title  was  yet  in  the 
United  SUtes.  Steel  v.  Smelting  Ck>.,  106  U.  S. 
456  CI  Sup.  Ct.  380,  27  L.  Ed.  226].*' 

This  Judgment  was  afterwards  afDrmed  by 
the  Supreme  Court  of  the  United  States  In 
116  U.  S.  392,  6  Sup.  Ct.  95,  29  L.  Ed.  423. 
See,  also.  Woodruff  v.  Wallace,  3  Olil.  355, 
41  Pac  357;  Chavez  v.  Chavee  de  San- 
chez, 7  N.  M.  58,  32  Pac.  137. 

It  follows  that,  when  the  United  States 
issued  a  patent  to  the  railway  company,  all 
the  Improvements  which  were  then  upon  this 
three  acres  went  with  the  land,  and  the  de- 
fendants would  have  no  right  to  claim  bet- 
terments for  the  improvements  then  upon 
the  land.  We  are  of  the  opinion,  therefore, 
that  the  trial  court  erred  in  allowing  to  the 
defendants  the  costs  of  the  improvements 
placed  upon  the  land  prior  to  the  disposi- 
tion thereof  by  the  United  States  in  1908. 

[2]  The  apiKllants  further  argue  that  ttie 
trial  court  erred  in  allowing  for  the  taxes 


paid  upon  the  land  by  tbe  defendants  after 
1908.  The  taxes  were  a  Uen  upon  the  land. 
They  were  paid  by  the  defendants.  And,  as 
a  matter  of  course,  they  axe  entitled  to  be' 
reimbursed  therefor,  nnder  the  terms  of  the 
statute.  It  is  true  the  plaintiffs  claim  to 
have  paid  the  taxes  upon  this  land  in  paying 
upon  a  larger  tract  owned  b}  them.  But  It 
is  not  disputed  that  the  defendants  paid  the 
taxes  upon  this  particular  tract;  and  it  is 
not  disputed  that  the  defendants  paid  the 
taxes  before  any  payments  were  made  by  the 
plaintiffs,  if  they  were  due  from  the  plain- 
tiffs We  tUnk  the  trial  court  properly  al- 
lowed the  amount  of  the  taxes  stated  above. 

It  Is  next  urged  as  error  that  the  court  al- 
lowed to  the  defendants  the  value  of  a  iHpe 
line  installed  In  the  year  1911  at  $240.  There 
Is  evidence  in  the  record  that  this  pipe  line 
Is  a  permanent  improvement  and  betterment 
to  the  land,  and  of  value  thereto.  There  is 
some  dispute  uiKm  this  question ;  but  we  are 
of  the  opinion  that  the  trial  court  properly 
found  upon  that  Item. 

[S]  It  Is  next  argued  that  the  trial  conrt 
erred  In  finding  the  value  of  the  land  at  $55. 
There  were  different  estimates  made  of  the 
value  of  the  land,  all  the  way  from  $5  an 
acre  to  $l50  an  acre.  We  think  the  trial 
court  was  in  a  better  iK>sitlon  to  Judge  of  the 
value  of  the  land  upon  the  testimony  than  we 
are,  and,  for  that  reason,  we  are  not  dispos- 
ed to  disturb  either  the  finding  of  value  of 
the  land,  or  the  rental  value  thereof  at  $45, 
as  found  by  the  court 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  trial  court  Is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
Judgment  in  counterclaim  In  favor  of  the 
defendants  for  taxes  paid  amounting  to  $21.- 
41,  and  for  betterments  $240,  In  accordance 
with  section  799,  Rem.  &  BaL  Code,  the  ap- 
pellants to  recover  costs  In  this  court. 

CHADWICK,  ELLIS,  and  FULLERTON, 
JJ.,  concur. 


JENSEN  T.  EOHLER  et  aL    (No.  18074.) 
(Supreme  Court  of  Washington.    Sept.  S,  1918.) 

1.  Pleading  $=a34(7)— Dbtkct— CoiorajuifT— 
Waivcb. 

Where  d^endanta  jointly  answered  a  com- 
plaint and  proceeded  to  trial  on  the  merits,  the 
complaint  would  not  be  aarrowly  scanned  on  ap- 
peal for  defects  in  stating  a  cause  of  action. 

[EM.    Note. — For    other   cases,    see    Pleading, 
Cent  Dig.  i  74 ;   Dec.  Dig.  «=S4(7).l 

2.  Pleaoino  «=»406(9)— Dsfbciitb  Au-boa- 
TioNs— Supply  by  Evidence. 

In  an  action  by  the  trustee  appointed  under 
a  stipulation  of  the  stockholders  of  a  corpora- 
tion, any  insufficiency  in  the  complaint  in  not 
alleging  that  defendants  had  in  their  possession 
the  money  claimed  by  the  trustee  was  cored  by 
the  statement  of  another  defendant  In  evidence 
that  he  had  collected  the  money  and  tnined  it 
over  to  such  other  defendants. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
C6ut  Dig.  S$  1374,  1386;   Dec.  Dig.  «=>406(9)!] 
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3.  COBPOBATIONS    «=»619   —    STIPULATIOH    TO 

Wind  ttp— ^Rioht  of  Pabties. 
Where  the  defendants  as  stockholden  of  a 
corporation  were  all  parties  to  a  stipulation,  pro- 
viding that  all  its  assets  should  be  turned  over 
to  a  trustee  for  administration,  they  had  no  right 
to  retain  any  of  the  assets  or  to  divide  assets 
amonir  themselves. 

[£d.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  U  2469,  2460;   Dec  Dig.  <S='ei9.] 

4.  COBPOBATIONS    ®=361^— WlHDINa    DF— A0> 
TION   BT  ThUSTKE— ISSUKS. 

In  an  action  by  the  trustee  appointed  under 
a  Btipnlation  of  the  BtochhoMers  of  a  corpora- 
tion for  the  balance  of  ft  collection  made  by  de- 
fendant, a  stockholder,  claimed  as  an  asset  of 
the  corporation,  and  for  attorney's  fees  incurred 
in  an  action  brought  by  the  'defendant  for  an  in- 
junction, an  accounting,  etc.,  where  the  latter 
cause  of  action  was  stricken,  the  issues  did  not 
involve  the  trustee's  administration  of  the  trust; 
and  hence  defendant  could  not  show  the  time 
within  which  the  trustee  might  have  properly 
performed  his  services,  or  his  (partiality  or  his 
excessive   charges   for   his   services. 

[Ed.  Note.— For  other  cases,  see  CJorporations, 
Cent  Dig.  IS  2459,  2460;   Dec.  Dig.  <@=9619.] 

5.  COBPOBATIONS    (S=>619— TSUSTltS    TO    WlHD 

TTP— Stipulation— Evidence. 
In  such  action,  where  the  evidence  in  sup- 
port of  defendants  claim  that  on  the  dismissal 
of  their  action  for  an  injunction  and  an  ac- 
counting it  was  understood  that  the  trustee 
would  forego  all  claim  to  the  money  sought 
to  be  recovered  was  conflicting,  and  where  there 
was  no  daim  that  stipulation  to  that  effect 
was  made  in  open  court  and  entered  on  the 
court's  minutes,  or  was  reduced  to  writing,  as 
required  by  superior  court  rule  10,  and  where 
the  trial  court  made  no  finding  thereon,  the  Su- 
preme Court  was  not  warranted  in  finding  that 
ony  such  understanding  was  had. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2459,  2460;  Dec.  Dig.  «=>619.] 

6.  Attobnbt  AMD  CtlXNT  *=>186— Chaboing 
Lien— Waivbb. 

Where  an  attorney,  one  of  the  stockholders 
of  a  corporation,  signed  a  stipulation  that  plain- 
tiff as  its  trustee  might  collect  its  assets,  etc., 
and  agreed  to  turn  over  to  the  trustee  all  money 
due  the  corporation,  and  where  he  had  already 
received  a  retainer  of  550  with  a  claim  for  col- 
lection and  failed  to  reserve  any  lien  in  his 
stipulation,  he  waived  his  right  under  Rem.  & 
Xtal.  Code,  {  136,  to  thereafter  claim  a  charg- 
ing lien  on  money  and  stock  certificates  in  his 
hands. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  8  393;   Dec.  Dig.  «=b186.] 

7.  COBPOBATIONS  <e=9619— Teustee  to  Wind 
up— Excessive  Cbabos— Behedt. 

A  trustee,  appointed  by,  stipulation  of  the 
stockholders  of  a  corporation,  whose  charges 
(or  his  services  were  claimed  to  be  excessive,  was 
not  bound  to  pursue  the  summary  method  of  ad- 
iustiQent  provided  by  Bern.  &  Bal.  Code,  U  137, 
138,  but  nad  the  right  to  maintain  an  action 
to  enforce  the  trust  agreement  against  the  par- 
ties  thereto. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ig  2459,  2460;    Dec.  Dig:  «=»619.] 

S.  Bleadiro  «=32S6<6)— AuxNBinENT— DietoBB- 
tion— Statute. 
In  t^  action  by  a  trustee  under  a  stipulation 
of  the  stockholders  of  a  corporation  to  reqorer 
the  balance  of  a  collection  made  by  defendant  a 
stockb(^der,  as  attorney,  where  defendant's  evi- 
dence to  prove  his  services  in  making  the  coir 
lection  and  the  reasonable  value  thereof  was 
excluded,  the  denial  of  his  request  to  amend 
bo  meet  the  objection  that  there  was  no  such  is- 


sue tendered  by  his  answer,  in  view  of  the 
trustee's  knowledge  of  such  claim,  so  that  the 
amendment  could  not  have  resulted  in  a  preju- 
dicial surprise,  and  of  the  liberal  rule  as  to 
amendments  imposed  by  Rem.  &  Bal.  Code,  i 
303,  was  an  abuse  of  the  court's  discretion. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §  601;   Dec  Dig.  «=»236(6).r 

Department  1.  Appeal  from  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

Action  by  C.  R.  Jensen,  trustee  of  the 
Rodgers  &  Eohler  Company,  against  Ineson 
J.  Kohler  and  others  with  affirmative  de- 
fenses and  a  prayer  for  a  dlsniLssal.  Decree 
for  plaintiff,  and  defendants  appeal.  Re- 
manded. 

Milo  A.  Boot,  of  Seattle,  for  appellants. 
Alfred  Gfeller,  of  Seattle,  for  respondent 

ELLIS,  J.  Plaintiff,  aa  trustee  of  the 
Rodgers  &  Kohler  Company,  a  corporation, 
brought  this  action  to  recover  a  balance  of 
a  collection  made  by  defendant  Isaac  J. 
Kohler,  as  attorney,  claimed  as  an  asset  of 
the  corporation,  and  to  enforce  the  surrender 
of  the  stock  of  defendants  in  the  corpora- 
tion preparatory  to  a  final  settlement  of  tbe 
trusteeship,  which  arose  as  follows: 

Charles  W.  Rodgers  and  wife  and  defend' 
ants,  Isaac  J.  Kohler  and  his  son  Ineson  J. 
Kohler  and  wife,  owned  all  the  stock  of  the 
corporation.  In  the  summer  of  1911,  Irrec- 
oncilable differences  having  arisen  b«tween 
the  Rodgers  and  Kohler  Interests,  Rodgers 
brought  a  suit  in  the  superior  court  of  King 
county  for  the  appointment  of  a  receiver  to 
-wind  up  the  affairs  of  the  corporation.  A 
receiver  was  appointed,  but  before  he  had 
qualified,  all  the  parties  and  their  attorneys 
signed  a  stipulation  that  all  of  the  books  and 
assets  of  the  corporation  be  transferred  and 
assigned  to  C.  R.  Jensen,  as '  trustee,  to 
divide  among  the  parties  the  physical  assets 
as  specified  In  the  stipulation,  collect  all  ac- 
counts not  assigned  to  Rodgers  in  satisfaction 
of  a  claim  of  11,479.72  held  by  him  against 
the  corporation,  and  divide  the  proceeds 
among  the  parties,  share  and  share  alike, 
all  stock  certificates  to  be  delivered  to  the 
trustee  for  cancellation,  the  trustee  to  re- 
ceive for  his  services  $25  a  week  to  be  paid 
from  the  assets.  On  August  16,  1911,  pur- 
suant to  this  stipulation,  the  Rodgers  & 
Kohler  Company,  by  Its  president  and  sec- 
retary, executed  to  C.  R.  Jensen,  plaintiff 
herein,  a  transfer  in  the  nature  of  an  as- 
signment In  trust,  conveying  all  the  right, 
title,  and  Interest  of  the  corporation  "to  all 
stock  In  trade,  goods,  merchandise,  machin- 
ery, tools,  books,  leasehold  premises  and  ef- 
fects; also  all  its  right,  title  and  interest  In 
and  to  all  debts  and  sums  of  money  now  due 
and  owing  to  said  corporation,  whether  the 
same  be  by  bond,  bill,  note  or  account  or 
otherwise',"  to  be  held  for  the  benefit  of  the 
stockholders  and  disposed  of  according  to  the 
above-mentioned  stipulation.    Jensen  accept- 
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ed  the  trust,  and  the  receivership  action 
bmnght  by  Rodgers  was  dismissed.  Jensen 
at  once  proceeded  to  collect  the  accounts, 
and  had  distributed  the  proceeds  and  other 
assets  pursuant  to  the  stipulation,  except 
the  proceeds  of  the  Rounds  &  Co.,  claim  here- 
inafter mentioned. 

In  November,  1911,  the  Eoblers  began  an 
action  against  the  trustee  and  Bodgers  to 
restrain  the  trustee  from  further  action  and 
for  an  accounting.  Defendants  In  that  action 
demurred  to  the  complaint,  and  the  matter  so 
stood  until  in  January,  1913,  when  the  Koh- 
lers  through  their  attorney  dismissed  that 
action  without  prejudice. 

Prior  to  the  transfer  of  the  assets  to  the 
trustee,  the  corporation  had  placed  in  the 
bands  of  Kohler,  Sr.,  who  is  an  attorney,  a 
claim  of  $717.38  due  to  It  from  B.  J.  Rounds 
A  Co.,  a  bankrupt  concern,  for  collection, 
paying  him  a  retainer  of  $50.  On  taking 
over  the  assets  Jensen  permitted  him  to  re- 
tain this  claim  for  collection.  Proceeding  in 
the  federal  court  in  which  the  bankrupt  mat- 
ter was  pending,  Kohler,  Sr.,  shortly  before 
the  dismissal  of  the  above-mentioned  injunc- 
tion suit,  succeeded  In  collecting  from  the 
bankrupt  and  its  bondsman  the  face  of  this 
dalm.  Deducting  $200  as  his  fee  for  the  col- 
lection and  $22.50  for  expenses,  he  paid  to 
himself,  Ineson  J.  and  Pearl  Kohler,  as  stock- 
holders of  the  Rodgers  &  Kohler  Co.,  $333.82, 
and  sent  Jensen  a  check  for  $161.06  as 
Rodgers*  share.  Jensen  demanded  that  the 
full  amount  of  the  collection  be  turned  over 
to  blm  as  trustee,  and  demanded  that  the 
Kohlers  deliver  to  him  their  certificates  of 
corporate  stock.  Both  demands  were  re- 
fused. Jensen,  about  a  month  after  the  dis- 
missal of  the  injunction  suit,  cashed  the 
check,  and  'in  July,  1913,  commenced  this 
action  to  collect  the  balance  of  $556.32  from 
the  Kohlers  and  to  secure  a  surrender  of 
their  stock  certificates.  In  this  cause  of  ac- 
tion all  the  foregoing  matters  were  alleged. 
For  a  second  cause  of  action  the  trustee 
charged  that  the  Kohlers  had  instituted  the 
injunction  suit  in  November,  1911,  mali- 
ciously and  to  embarrass  the  trustee  in  the 
performance  of  his  duties,  compelling  him 
to  incur  a  liability  of  $150  for  attorney's  fees, 
which  sum  he  asked  as  damages. 

Defendants  Jointly  demurred  to  the  com- 
plaint on  grounds,  among  others,  that  the 
complaint  stated  no  cause  of  action,  and 
that  the  two  alleged  causes  of  action  were 
improperly  united.  The  court  overruled  the 
demurrer,  except  as  to  the  last-mentioned 
ground,  whereupon  plaintiff  asked,  and  was 
granted,  leave  to  abandon  and  strike  out 
the  second  cause  of  action.  Defendants 
Jointly  answered,  denying  that  plaintiff  had 
divided  the  assets,  except  the  proceeds  of 
the  Rounds  claim,  in  accordance  with  the 
trust  agreement,  denying  that  defendants 
had  converted  the  proceeds  of  the  Rounds 
claim,   denying  that  they   had  refused   to 


surrender  their  stock  certificates,  and  alleg- 
ing as  a  first  affirmative  defense  that  at  the 
time  of  the  collection  of  the  Rounds  dalm 
the  affairs  of  the  Rodgers  &  Kohler  Com- 
pany had  been  wound  up,  that  plaintiff  for  a 
long  time  had  been  employed  by  Rodgeni,  and 
had  been  working  in  the  Interest  of  Rodgers 
and  against  the  Interests  of  the  trusteeship, 
and  that  he  had  paid  to  himself  from  the 
trust  funds  $250  to  which  he  was  not  en- 
titled. As  a  second  affirmative  defense  de- 
fendants alleged  that  on  the  dismissal  of 
their  suit  for  an  injunction  and  an  account- 
ing it  was  stipulated  between  the  parties  by 
th^  attorneys  in  that  case  that  Rodgers 
and  the  trustee.  In  consideration  of  such  dis- 
missal, would  release  any  and  all  claim  to 
the  proceeds  of  the  Rounds  claim  sued  for 
In  the  present  action.  Defendants'  prayer 
was  simply  for  a  dismissal  of  the  present  ac- 
tion. 

The  court  found  the  facts  substantially  as 
alleged  in  the  complaint,  and  concluded  as 
matters  of  law  that  plaintiff,  having  received 
$161.06  of  the  proceeds  of  the  Rounds  col- 
lection, was  entitled  to  have  turned  over  to 
him,  as  trustee,  $533.82,  being  the  balance  of 
that  collection,  less  $22.50  costs  and  expenses 
of  the  collection  proceedings ;  that  $333.82  of 
this  sum  was  withheld  by,  and  should  be 
turned  over  by,  Isaac  J.,  Ineson  J.,  and  Pearl 
Kohler,  and  $200  was  withheld  by,  and 
should  be  turned  over  by,  Isaac  J.  Kohler  In- 
dividually ;  that  all  of  defendants  should  be 
required  to  surrender  their  certificates  of 
stock  in  the  corporation.  Decree  went  ac- 
cordingly.    Defendants  appeaL 

[1]  We  shall  consider  appellants'  conten- 
tions In  their  logical  order.  It  Is  claimed 
that,  the  action  being  for  specific  perform* 
ance  of  the  trust  agreement,  the  complaint 
stated  no  cause  of  action,  and  particularly 
none  against  Kohler,  Jr.,  and  wife.  In  that 
there  was  no  allegation  that  appellants,  at 
the  time  this  action  was  commenced,  bad  in 
their  possession  the  money  claimed.  Appel- 
lants, however.  Jointly  answered,  and  pro- 
ceeded to  trial  on  the  merits.  In  such  a  case 
the  complaint  will  not  be  narrowly  scanned 
for  defects.  Johnson  ▼.  Johnson,  66  Wash. 
113,  119  Pac.  22. 

[2,  3]  The  evidence  cured  any  Insuffidency 
of  the  complaint  In  this  particular.  The 
statement  of  Kohler,  Sr.,  transmitting  to  re- 
spondent the  $161.06,  which  Is  In  evidence, 
stated  that  he  had  collected  the  money,  and 
indicated  that  he  had  turned  over  to  Kohler, 
Jr.,  at  least  some  part  of  it.  There  was  no 
evidence  that  he  had  otherwise  parted  with 
any  of  the  money.  Api)ellants  were  aU  par- 
ties to  the  stipulation  which  provided  that 
all  the  assets  of  the  «Hi>oratlon  should  be 
turned  over  to  the  trustee  for  administra- 
tion. In  the  face  of  the  stipulation  none  of 
the  appellants  had  any  right  to  retain  any 
of  the  assets  and  divide  them  among  the 
st»ckh<Adera    That  Is  the  office  of  the  tnia- 
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tee  nntll  be  bas  finally  accounted  or  bas  been 
removed. 

[4]  It  Is  Insisted  tbat  tbe  conrt  erred  In 
refusing  to  allow  appellants  to  sbow  tbe 
length  of  ttme  in  which  the  trristee  conld 
properly  have  iwrformed  his  services;  that 
he  did  not  perform  those  services  In  good 
faith,  bnt  was  guilty  of  partiality  and  made 
excessive  and  improper  charges  for  services. 
While  it  la  true  these  things  were  charged  in 
appellants'  first  affirmative  defense,  the  is- 
sues were  narrowed  to  the  single  question  of 
the  Bounds  &  Co.  collection  when  respondent 
in  response  to  appellants'  demurrer  to  the 
complaint  struck  from  tbe  complaint  the  sec- 
ond cause  of  action.  That  part  of  tbe  com- 
plaint tendered  the  very  issue  which  appel- 
lants sought  to  try.  The  court  w:a8  of  the 
opinion  that  tbe  issues  thus  narrowed  did 
not  involve  the  conduct  of  the  trustee  in  bis 
administration  of  the  trust,  and  tbat  these 
were  matters  which  could  only  be  litigated 
in  as  action  against  the  trustee  for  an  ac- 
counting. In  this  we  ttiiak  tbe  court  was 
right.  Appellants,  by  their  own  action  hav- 
ing forced  the  elimination  of  this  matter 
from  the  complaint,  conld  not  insist  upon 
litigating  it  under  their  answer.  The  Is- 
sues were  narrowed  at  their  own  instaiMse. 

[S]  Appellants  also  contend  that  tbe  evi- 
dence clearly  sustained  their  second  affirma- 
tive  defense,  and  showed  tliat  on  tbe  dismisa- 
ai  of  their  suit  for  an  injunetion  and  an  ac- 
coonting  against  tbe  trustee  it  was  the  un- 
derstanding between  tbe  attorneys  for  both 
parties  in  that  action  tbat  the  trustee  and 
Rodgers  would  forego  all  claim  to  the  money 
claimed  by  respondent  in  this  action.  Tbe 
evidence  as  to  such  an  understanding  was 
in  the  sharpest  conflict.  We  shall  not  review 
it  in  detail.  There  is  no  claim  tbat  any  such 
stipulation  was  made  in  open  court  and  en- 
tered upon  the  court's  minutes,  or  that  it 
was  reduced  to  writing,  as  required  by  rule 
10  of  the  superior  courts.  See  rules  in  vol- 
ume 82  Wash.  xlv.  The  trial  court  made 
no  findings  on  this  subject,  and,  so  far  as 
tbe  record  shows,  none  was  requested.  On 
tbe  record  before  us  we  are  not  warranted 
In  finding  tliat  any  such  agreement  was 
made. 

[6]  Appellants  further  claim  tliat  in  any 
event,  under  Rem.  ft  BaL  Code,  {  136,  Koh- 
ler,  Sr.,  was  entitled  to  a  lien  on  tbe  money 
and  stock  certificates  in  bis  hands,  an^  could 
not  be  compelled  to  surrender  either  until 
his  fees  were  paid.  He  was  a  party  to  and 
signed  the  stipulation,  agreeing  to  turn  over 
to  tbe  tmstee  "all  debts  and  sums  of  money 
now  due  and  owing  to  said  corporation, 
whether  the  same  be  by  bond,  bill,  note  or 
account  or  otherwise."  If  he  intended  to 
claim  an  attorney's  lien  in  the  Rounds  ac- 
count, which  was  then  in  Ids  bands  for  col- 
lection, be  should  have  so  stipulated.     He 


bad  already  received  a  retainer  of  $50  when 
he  signed  that  stipulation.  It  is  not  claimed 
tbat  he  had  a  contract  for  a  greater  sum  or 
any  contract  lien  for  any  sum.  By  falling  to 
reserve  a  lien  in  the  stipulation  be  waived 
tbe  right  to  claim  such  lien  thereafter. 
State  V.  Lucas,  24  Or.  168,  33  Pac.  538.  In 
Davis  V.  BarU,  66  Wash.  395,  402,  118  Pac. 
334,  we  sustained  a  similar  waiver  of  a  me- 
chanic's lien.  Having  no  lien  by  contract, 
and  having  waived  his  right  to  the  statu- 
tory attorney's  charging  lien  by  signing  tbe 
stipulation,  Kohler,  Sr.,  had  no  right  to  re- 
tain any  part  of  this  money,  under  a  Claim 
of  lien. 

[7]  But  it  is  urged  ttiat  if  tbe  charges 
made  for  liia  services  were  claimed  to  be 
excessive,  respondent  should  have  pursued 
the  summary  method  provided  by  Rem.  & 
Bal.  Code,  ${  137, 138,  to  have  the  matter  ad- 
justed. But  tbe  statute  does  not  declare  this 
summary  remedy  exclusive.  Respondent  had 
the  right  to  maintain  an 'action  to  enforce 
tbe  trnst  agreement  against  the  parties  to 
tbat  agreement. 

[8]  One  question  remains.  At  the  trial  ap- 
pellant Kohler,  Sr.,  sought  to  prove  what 
services  he  performed  in  making  the  Rounds 
&  Co.  collection  and  the  reasonable  value  of 
such  services.  Respondent  objected  on  the 
ground  that  no  such  issue  was  tendered  by 
the  answer.  The  objection  was  sustained. 
Appellant  then  asked  leave  to  amend  the  an- 
swer to  meet  this  objection.  Tbe  request 
was  denied.  Whether  or  not  a  trial  amend- 
ment shall  be  permitted  is  a  matter  resting 
largely  in  the  discretion  of  tbe  trial  court, 
but  in  this  case  it  is  obvious  tliat  the  amend- 
ment could  not  have  resulted  in  prejudicial 
surprise.  Respondent  knew  from  tbe  b^tn- 
nlng  tbat  Kohler,  Sr.,  claimed  an  attorney's 
fee  for  the  service  rendered  in  addition  to 
the  retainer  be  had  already  received.  Under 
the  liberal  rule  imposed  by  the  statute  (Rem. 
&  Bal.  Code,  I  303)  we  think  the  refusal  to 
permit  tbe  amendment  was  an  abuse  of  dis- 
cretion. But  it  does  not  follow  tbat  the 
Judgment  should  be  reversed  and  a  new  trial 
ordered.  Tbe  other  issues  were  clearly  made, 
fairly  tried,  and  correctly  decided. 

The  cause  Is  remanded,  with  direction  to 
permit  the  amendment  of  tbe  answer,  take 
evidence  as  to  the  services  performed  and 
their  reasonable  value,  determine  the  amount 
of  the  fee  which  should  be  allowed,  and,  if 
this  be  found  to  exceed  the  sum  of  $50  al- 
ready paid,  reduce  the  recovery  against 
laaac  J.  Kohler  in  the  amonnt  of  such  excess, 
but  in  no  event  shall  such  reducUon  exceed 
the  snm  of  $200  claimed.  Neither  party  may 
recover  costs  in  this  court 

MORRIS,  0.  J.,  and  FULI,BRTON, 
MOUNT,  and  CHADWIOK,  JJ.,  concur. 
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MTERS  et  ox.  r.  WILLIAMS.    (L.  A.  3621.) 
(Snpreme  Court  of  California.    Aug.  28,  1016.) 

1.  Vendob  and  Pdbohaser  <3=9299(3)— FaiIc 
UBB  TO  Make  Detbrbed  Payments— Plead- 
ing—StrFFiciENCT. 

In  a  vendor's  suit  to  forfeit  a  contract,  alle- 
gations of  complaint  held  to  sufficiently  allege 
notice  of  intention  to  forfeit  for  failure  to  pay 
installments  due. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  841;  Dee.  Dig.  <S=» 
299(3).] 

2.  Vendor  and  Puborabeb  «=3299(2)  —  FaiI/- 
t;be  to  Make  Defkxbxd  Patkenxs— Foani- 
tubb— Notice. 

Where  the  entire  course  of  buaineas  lietween 
parties  to  a  contract  of  sale  has  amounted  to  a 
waiver  by  the  vendors  of  the  clause  making  time 
of  payment  of  installments  of  the  essence  there- 
of, they  may  not  declare  a  forfeiture  without 
proper  notice  and  demand. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  838;  Dec.  Dig.  «=> 
299(2).] 

3.  Vendor  and  Pubohabkb  «=»299(S)— Faii<- 
URE  TO  Pay  Insiaixkkntb  —  waivkb  — 
Pleading. 

Before  the  purchaser  can  rely  on  alleged 
waiver  of  forfeiture  for  failure  to  pay  install- 
ments when  due,  he  must  plead  and  allege  it, 
unless  it  appears  from  the  vendor's  complaint 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  841;  Dec.  Dig.  ®=> 
299(3).] 

In  Bank.  Appeal  from  Superior  Ooort,  Los 
Angeles  County;    Z.  B.  West,  Judge. 

Action  by  (David  Myers  and  wife  against 
Wesley  WilllamB.  From  the  judgment  and 
order  denying  motion  for  new  trial,  defend- 
ant appeals.     Affirmed. 

^i.  W.  WickllfTe,  Of  Los  Angeles,  for  appel- 
lant. Thorpe  &  Wldney,  of  Los  Angeles,  for 
respondents. 

MEliVIN,  J.  Defendant  appeals  from  a 
judgment  and  an  order  denying  his  motion 
for  a  new  trial.  Q^e  suit  was  one  whereby 
it  was  sought  to  forfeit  defendant's  rights 
nnder  a  contract  for  the  sale  of  real  proper- 
ty and  to  recover  possession  of  said  realty. 
The  agreement  dated  September  25,  1811, 
fixed  the  price  of  the  land  at  $2,8(X).  There 
was  to  be  a  payment  of  $20  at  the  date  of 
the  agreement  and  $20  on  the  first  of  each 
month  beginning  November  1,  1911,  for  one 
year,  after  which,  beginning  November  1, 
1912,  the  monthly  payments  were  to  be  $25 
each.  The  contract  provided  for  the  payment 
of  Interest,  which  was  first  to  be  taken  from 
the  monthly  installments,  the  residue  to  be 
applied  ui)on  the  principal.  There  was  also 
a  provision  that  if  the  vendee  failed  to  pay 
any  installment  when  due,  the  vendors 
should  be  released  from  all  obligation  to  con- 
vey, and  the  purchaser's  rights  should  be  for- 
feited. Time  was  made  of  the  essence  of  the 
contract  The  monthly  payments  were  made 
for  more  than  a  year,  but  no  installment  was 
paid  on  time.    In  each  instance  the  vendors 


accepted  tender  of  the  money  after  it  became 
due.  The  installment  of  $26  due  January  1, 
1913,  was  not  paid  nntil  Febmary  10,  1913. 
From  this  payment  at  the  request  of  Wil- 
liams, who  was  so  bound  nnder  the  agree- 
ment, the  taxes  were  paid,  leaving  a  balance 
to  be  applied  on  the  purchase  price.  On 
March  19,  1918,  the  vendee  paid  $7.80  and  on 
the  24th  of  the  same  month  $7.  These  pay- 
ments were  aco^ted.  On  April  1,  1913, 
another  installment  became  due  and  on  the 
following  day  Williams  tendered  $40,  wbldi 
plalntllFs  refused  to  accept  They  immediate- 
ly employed  an  attorney,  and  oa  April  8tb 
instituted  this  suit,  which  was  sucoesafnl  in 
the  superior  court 

Appellant  presents  three  reasons,  each  of 
which  he  says  will  Justify  a  reversal  of  the 
Judgment  He  says  that:  (1)  The  com- 
plaint does  not  contain  averments  of  facts 
sntUcient  to  constitnte  a  cause  of  action ;  that 
(2)  plaintiffs,  by  the  aco^tance  of  many  in- 
stallments after  they  became  due  and  by  the 
crediting  of  defendant  with  sums  less  than 
the  Indebtedness  nnder  the  terms  of  the 
agreement,  had  waived  the  right  of  for- 
feitnre;  and  that  (3)  after  said  alleged  for- 
feiture plaintiffs  did  not  give  defendant  a 
definite  and  specific  notioe  of  their  intention 
strictly  to  enforce  the  terms  of  the  ctxitract 
and  defendant  therefore  was  not  in  default 
when  the  action  was  commenced. 

[1]  Appellant's  objection  to  the  complaint 
is  that  it  failed  to  allege  that  plaintUEs  had 
given  defendant  a  proper  and  timely  notice 
of  their  intention  to  exact  a  forfeiture.  That 
pleading  set  forth  the  substance  of  the  con- 
tract and  also  pleaded  it  in  hiec  verba.  It 
then  alleged  the  payment  of  $20  on  the  first 
day  of  each  month  from  November  1,  1911, 
to  October  1,  1912,  and  the  sum  of  $25  on 
the  Ist  days,  respectively,  of  November  and 
December,  1912.  In  other  words,  from  the 
complaint  it  appears  that  the  terms  of  the 
agreement  of  sale  were  regularly  and  timely 
followed  nntll  the  end  of  the  year  1912. 
There  are  further  allegations  that  $3.88  of 
the  principal  and  $13.48  of  Interest  were  i>ald 
on  January  1,  1913,  $7.30  by  way  of  interest 
on  March  19th  and  $7  also  as  interest  <m 
March  24th.  It  is  averred  that  at  divers 
times  since  the  1st  day  of  Febmat;,  1913, 
and  prior  to  the  c<Hnmencement  of  the  ac- 
tion, plaintiffs  had  demanded  payment  of 
the  moneys  due  under  the  contract,  but  that 
defendant  had  refused  to  comply  with  such 
demands.  The  complaint  contains  the  far- 
ther averment  that  on  or  about  the  2d  day  of 
April,  1913,  plaintiffs  notified  defendant  that 
they  intended  to  exercise  their  option  to  de- 
clare the  contract  at  an  end,  etc.  As  a  plead- 
ing the  complaint  does  aver  that  defendant 
was  given  proper  and  timely  notice,  and  It 
is  not  vulnerable  to  the  objection  urged 
against  It  by  him. 

Mrs.  Myers,  the  only  witness  who  testl- 
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fled  on  behalf  of  plaintiffs,  said  that  tbe 
January  payment  In  1913  was  not  made 
until  February  10th,  when  Mr.  WlUlanM 
paid  $2S,  obtaining  a  receipt  for  that 
amount.  Out  of  this,  by  agreement,  the  taxes 
were  paid,  and  Mr.  Williams  was  given  credit 
In  the  copy  of  the  contract  for  $8.80  prin- 
cipal and  $13.48  Interest,  leaving  a  balance 
due  on  the  principal  for  Janvary  of  $7.6t. 
She  also  testified  that  on  March  19tb  Mr. 
Williams  paid  $7.30,  and  $7  was  paid  on 
MartAi  24th.  She  said  that  on  April  2,  1913, 
Mrs.  Wlllllams,  the  wife  of  defendant,  offer- 
ed to  pay  BODie  money  on  the  contract  "I 
refused  to  accept  any  money,"  said  the  wit^ 
ness,  "and  told  her  the  matter  would  be  plac- 
ed In  the  hands  of  our  attorney." 

Mr.  Williams  testified  that  his  wife  took 
$40  to  the  home  of  the  plaintiffs.  Later  om 
the  same  day  he  went  to  the  office  of  the  at- 
torney for  the  plaintiffs  and  offered  to  pay 
$40,  which  the  attorney  refused  to  accept. 
"I  went  there  to  make  ttie  payment,"  he  tes- 
tified, "because  the  Myerses  told  me  they  had 
put  the  matter  In  his  hands."  The  witness 
offered  to  pay,  at  tbe  time  of  the  hearing 
In  court,  all  moneys  due  on  the  contract  up 
to  that  date. 

[2]  It  thus  appears,  says  appellant,  that 
not  until  the  refasal  of  tbe  plaintiffs  to  ac- 
cept the  amount  tendered  in  April  was  there 
anything  which  might  be  construed  by  de- 
fendant as  notice  to  him  that  the  vendors 
would  insist  vpon  strict  compliance  with 
the  terms  of  the  contract.  Undoubtedly  It  Is 
the  role  that  where  the  entire  coarse  of  bnsl- 
nesa  between  the  parties  to  a  contract  of  sale 
has  amounted  to  a  waiver  on  the  part  of 
tbe  vendors  of  that  clause  of  the  agreement 
making  time  of  the  essence  thereof,  they  may 
not  declare  a  forfeiture  without  proper  no- 
tice and  demand.  Boone  v.  Templeman,  158 
Cal.  290-299,  110  Pac.  947,  189  Am.  St  Rep. 
126 ;  Stevlnson  T.  Joy,  164  Cal.  279, 128  Faa 
751- 

[3]  There  can  be  no  doubt  of  the  existence 
of  the  rule,  and  possibly  tbe  facts  would 
have  supported  its  application  In  favor  of 
defendant  but  the  difficulty  which  confronts 
him  is  that  no  claim  of  waiver  of  the  right 
of  forfeiture  was  made  by  the  answer.  In 
that  pleading  the  only  denial  with  reference 
to  the  allegations  of  payments  In  the  com- 
plaint Is  the  statement  that  they  were  not 
all  of  the  moneys  offered.  The  answer  con- 
tains no  word  of  allegation  that  the  pay- 
ments were  not  duly  made  and  on  time  up 
to  the  end  of  the  year  1912.  It  Is  averred 
that  tbe  snm  of  $25  was  paid  on  account  of 
interest  on  February  10,  1018,  and  that  a 
tender  of  $40  was  made  to  and  refused  by 
plaintiffs  on  April  1,  1913,  and  the  pleader 
set  forth  the  conclusion  that  he  was  not  In 
default  in  tbe  payments  on  said  contract  on 
the  2d  of  April,  1913,  or  at  the  time  of  tbe 
commencement  of  this  action.    Unless  we  are 


to  hold,  therefore,  that  tbe  mere  fhct  of  re- 
ceiving the  three  paymoits  after  January  1st 
necessarily  amounted  to  a  waiver  of  the 
provision  as  to  time  of  future  payments  and 
a  waiver,  too,  of  which  defendant  may  take 
advantage  without  pleading  It  defendant 
may  not  prevail  on  the  record  before  ns. 
If  a  walrer  does  not  appear  from  the  com- 
plaint it  Is  a  matter  of  defense.  None  is 
deduclble  from  that  pleading.  As  we  have 
seen,  no  allegation  of  waiver  of  that  part  of 
tbe  agreement  making  time  of  the  essence  of 
the  contract  is  set  forth  In  the  answer,  and, 
in  the  absence  of  any  such  claim,  the  forfei- 
ture must  be  held  to  have  taken  place. 
Glock  V.  Htoward.  123  Cal.  1,  65  Pac.  713,  43 
I..  R-  A.  199,  69  Am.  St.  Rep.  17 ;  Skooknm 
OU  Co.  V.  Thomas,  162  Cal.  539,  123  Pac.  363. 
Tbe  judgment  and  order  are  affirmed. 

We  concur:  ANGELIiOTTI,  O.  J.  j  SHAW, 
J.;  SLOSS,  J.;  HENSHAW,  J.;  LOIRI- 
OAN,  J.i    LAWLOB,  J. 


TBMPIiB  T.  GORDON.    (OIt.  1,989.) 

(District  Court  of  Appeal,  Second  District  Cali- 
fornia.    July  22,  1916.) 

L  Injunction  «s>151— P^LnasABT  Wbit— 

Scope  of  Inquibt. 
On  motion  for  prdlminary  Injunction,  the 
court,  to  warrant  its  refusal,  need  not  examine 
tbe  merits,  if  the  essential  facts  are  in  dispute. 

[Ed.  Note.— For  other  casos,  gee  Injunction, 
Cent  Dig.  |  336;   Dec.  Dig.  <3=»161.] 

2.  Appeal  and  Edbob  €=3054(1)— Injunction 

€=135— ScoPB— Rbvkbsal. 
The  granting  of  a  preliminary  injunction  is 
not  a  matter  of  right  but  the  application  is  ad- 
dressed to  the  sound  discretion  of  the  court 
which  is  to  be  exercised  according  to  the  circum- 
stances of  the  particular  case;  and  its  action 
upon  such  application  will  not  be  reviewed  in  the 
appellate  court  unless  it  shall  clearly  appear  that 
there  was  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3818-3821 :  Dec.  Dig.  «= 
954(1) ;  Injunction,  Cent  Dig.  {  304;  Dec.  Dig. 
®s>185.] 

a  TbADE-MABKB  and  TBADB-NAIOtS  4=»3(4)— 

Right  to  Exclusivb  Use  —  Decbiptivs 

Tebiu. 
The  name  "Faultless,"  applied  to  a  brand  of 
bread,  is  descriptive  only  of  the  kind  or  quality, 
so  that  under  Civ.  Code,  {  901,  the  owner  could 
not  exclusively  appropriate  it,  such  section  ex- 
cepting from  individual  appropriation  names 
relatiiig  only  to  quality  or  description. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  7;  Dec  Dig.  ®=> 
3(4).] 

4.  Tbade-Mabks  and  Tbade-Names  <s=»95(l) 
—Right  to  EhccLusiVB  Use  —  DESCBiPTrvE 

TKBM8. 

Evidence  ieU  insufficient  to  show  abuse  of 

trial  court's  discretion  in  refusing  preliminary 
injunction  against  use  of  trade-name  similar  to 
that  registered  by  phiintlff. 

[Ed.  Note.— For  other  cases,  see  Trade^Marks 
and  Trade-Names,  Gent  Dig.  {  106;  Dec.  Dig. 
iS=>96(l).] 
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Appeal  from  Superior  Court,  IJoe  Angles 
County ;  John  M.  York,  Jndget 

Injunction  by  William  J.  Temple  against 
Qeorge  B.  Gordon.  From  an  order  diasolv- 
Ing  restraining  order  and  denying  motion  for 
preliminary  Injunction,  plalntiiff  appeals.  Af- 
Ormed. 

Joseph  F.  Westall,  of  Los  Angeles  (Henry 
T.  Hazard,  of  Los  Angeles,  of  counsel),  for 
appellant  Jones  &  Weller,  of  Los  Angeles, 
for  respondent. 

CONRET,  P.  J.  This  Is  an  appeal  by  the 
plaintiff  from  an  order  dissolving  a  restrain- 
ing order  and  denying  plaintiff's  motion  for 
a  preliminary  Injunction.  The  application 
for  the  order  was  heard  upon  the  complaint, 
and  affldarits  produced  on  both  sides. 

For  about  two  years  prior  to  defendant's 
acts  of  which  the  plaintiff  complains  plaintiff 
was  engaged  In  manufacturing  and  selling  a 
certain  kind  of  bread,  to  which  he' gave  the 
name  of  "Faultless"  bread.  In  June,  1013, 
be  caused  to  be  registered  as  belonging  to 
him  the  trade-mark  and  trade-name  "Fault- 
less" as  applied  to  that  product,  and  obtain- 
ed a  certDBicate  thereof  from  the  secretary  of 
state  of  the  state  of  Callforina.  In  selling 
his  bread  thereafter  he  was  accustomed  to 
have  each  loaf  wr6.pped  In  a  certain  kind  of 
paper  upon  which  was  printed: 
FAULTLESS 

BREAD 
MADE  BY 
OCCIDENTAL  BAKERY 
Brdy.  4770         Los  Angeles         A-C020. 

These  words  and  figures  were  printed  in 
dark  blue  ink  in  a  certain  distinctive  form. 
He  advertised  extensively  his  product  under 
said  trade-name,  and  built  up  a  valuable 
business  in  the  sale  of  the  described  bread. 
The  plaintiff  charged  that  thereafter  the 
defendant,  with  intent  to  deceive  and  de- 
fraud the  pubUc  and  to  injure  and  defraud 
the  plaintiff,  caused  to  be  put  up  in  similar 
packages  a  kind  of  bread  sold  by  him,  cc^y- 
ing  the  general  design,  color  of  ink,  eta,  and 
caused  the  bread  to  be  sold  in  a  nearly  sim- 
ilar wrapper  to  that  of  the  plaintiff,  oa.  which 
he  placed  the  following  printed  matter: 
PEERLESS 
PXJBITI  QUALITY 

PEERLESS 

BREAD 

MADE  BY 

OORDON  BREAD  CO. 

South  4797  Los  Angeles. 

Samples  of  these  wrappers  are  attached  as 
exhibits  to  the  complaint,  and  are  found 
in  the  transcript  on  appeal.  The  affidavits 
which  accompanied  the  complaint  were  made 
by  drivers  of  bread  wagons  for  the  plaintiff, 
and  contain  statements  of  fact  tending  to 
show  a  similarity  in  appearance  of  the 
articles  as  placed  on  the  market  by  the  de- 
fendant to  those  sold  by  the  plaintiff;  tend- 
ing also  to  eAiow  that  some  persons  were  de- 
ceived thereby,  and  that  the  bread  sold  by 
the  d^endant  was.  inferior  In  weight  and 


quality,  but  that  nevertheless  it  wan  compet- 
ing sncceasfully  with  plaintiff's  bread  In  the 
various  establishments  where  bread  was  sold 
in  the  dty  of  Los  Angeles,  and  that  plaintiff's 
business  was  being  Injured  thereby.  In  re- 
sponse to  the  order  to  show  cause  the  de- 
fendant presented  to  the  court  affidavits  of 
himself  and  of  several  drivers  of  his  delivery 
wagons  and  of  several  grocers  who  bad 
been  selling  bread  pnr<aia8ed  from  the  plain- 
tiff as  well  as  from  the  defendant.  The  de- 
fendant denied  many  of  the  Important  al- 
legations of  the  complaint  Among  otter 
things,  the  defendant  stated  in  his  affidavit, 
and  the  accompanying  affidavits  stated,  mat- 
ters tmdlng  to  show  Oiat  it  was  not  true 
that  by  reason  of'  close  similarity  of  the 
names  "Faultless"  and  "Peerless"  or  of  the 
wrappers  and  packages  as  sold  by  the  defend- 
ant the  pubUc  oould  be  or  was  misled  or  im- 
posed upon;  that  the  defendant  had  been 
engaged  'in  the  manufacture  and  selling  of 
bread  in  the  dty  of  Los  Angeles  for  at  least 
five  years  prior  to  the  commencement  of  this 
action;  that  the  wrappers  used  by  him  did 
not,  Jkot  did  he  intend  by  them  to,  imitate  the 
plaintiff's  trade-mark  or  label. 

[1,  2]  On  the  hearing  of  this  motion  It  was 
not  necessary  for  the  court  in  order  to  war- 
rant a  denial  of  the  order  asked  for  by 
plaintiff,  to  pass  upon  the  merits  of  the  case. 
The  court  may  have  concluded  that  the  es- 
sential facts  were  so  clearly  In  dispute,  and 
the  right  of  plaintiff  to  any  relief  so  much 
in  doubt  under  the  showing  made,  tliat  it 
would  decline  to  grant  any  injunction  at  all 
until  a  trial  on  the  merits. 

"The  granting  of  a  preliminary  injunction  is 
not  a  matter  of  right,  but  the  application  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
which  is  to  be  exercised  according  to  the  circum- 
stances of  the  particular  case;  •  •  •  and  its 
action  upon  such  application  will  not  be  review- 
ed in  the  appellate  court  unless  it  shall  clearly 
appear  that  there  was  an  abuse  of  its  discre- 
tion." Santa  Cruz  Asaodation  v.  Grant,  104  CaL 
306,  87  Pac.  1034. 

[3,4]  The  plaintiff's  case  does  not  ai>pear 
to  t>e  based  upon  any  dalm  of  exclusive  right 
by  reason  of  a  trade-mark,  since  the  trade- 
mark as  registered  by  him  relates  only  to  the 
name  or  quality  of  the  thing  sold.  Civ.  Code 
I  991.  The  daims  asserted  by  him  are  based 
upon — 

"the  principle  that  in  the  interest  Of  fair  oom- 
merdal  dealing  courts  of  equity,  where  one  has 
been  first  in  the  field  doing  business  under  a  giv- 
en name,  will  protect  that  person  to  the  extent 
of  making  competitors  use  reasonable  precau- 
tions to  prevent  deceit  and  fraud  upon  the  pub- 
lic and  upon  the  business  first  in  the  field." 
Dunston  v.  Los  Angeles  'Van,  etc.,  Oo.«  169  CaL 
88,  94, 131  Pac.  115,  117. 

The  relief  rests  upon  the  deceit  or  fraud 
which  the  later  comer  into  the  business  field 
is  practidng  ui>on  the  earlier  comer  and  upon 
the  publla  In  vleW  of  the  nature  of  the  re- 
lief demanded,  and  in  view' of  the  c(Mifiicting 
evidence  which  came  before  the  superior 
court  under  the  order  to  show  cause,  we  are 
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unable  to  say  that  the  plalntltrs  rlgbt'to  a 
temporary   Injunction    was   conelnslvely   es- 
tablished, or  that  the  court  abused  its  dis- 
cretion In  denying  the  motion. 
The  order  appealed  from  is  affirmed. 

We  concur:    JAMKS,  3. ;  SHAW,  J. 


WIGLEY  T.  SOUTH  SAN  JOAQUIN  IBB. 
DIST.  et  al.     (av.  1B40.) 

(District  Oourt  of  Appeal,  Third  District,  CaU- 

fomia.    July  26,  1016.    BehearinR  Denied 

by  Supreme  Court  Sept  21,  1916.) 

1.  CoNBTiTcnoRAi.  Law  4s»26— Leoislatitk 
PowEB— Peesumptions. 

In  view  of  Const,  art.  4,  f  1,  vesting  legisla- 
tive power  in  the  Iiegislatare,  there  is  no  impli- 
cation of  absence  of  power  in  It  to  do  anytbins 
not  expressly  prohibited. 

[Ed.  Note.— For  other  cases,  see  Constitntional 
Law,  Cent.  Die.  {  37 :  Dec.  Dig.  «=326.] 

2.  Officebs  ®=>61— Recali^Powebb  or  Lko- 

Prior  to  enactment  of  Const  art.  23,  I  1, 
ampowering  recall  at  officers,  the  Legislstare  had 
power  to  provide  for  the  recall. 

[£2d.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  S  90;   Dee.  Dig.  «=>61.] 

3.  Officebs  «=381— Recau,— Poweba  of  Leo- 
iblatvbb. 

Const  art  4,  {  18,  providing  for  Impeach- 
ment, trial,  and  removal  of  certain  executive  and 
jodiclal  officers,  does  not  deprive  the  Legislature 
of  power  to  provide  for  recall  of  public  officers 
by  the  dectorate. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  i  00;  Dec.  Dig.  <8=»«1.] 

4.  Ofttcebs  «=3ei— RaoAUy— Powns  ov  iMO- 

ISI^TUBB. 

As  Const  art.  2S,  $  1,  providing  for  recall  of 
certain  specified  officers,  is  not  a  grant  of  power 
to  the  Legislatnre,  It  will  not  be  held  to  remove 
from  the  Legislature  the  power  to  pass  acta  for 
removal  of  pnblic  officers. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  i  90;    Dec.  Dig.  <3=>61.1 

6.  Watkbs  aSd  Wateb  Ooubseb  e=>227— Ibbi- 
OATioN  DI8TKICT8— Officebs— Reoaix—Pow- 

KB8  OF  LEOISI.ATUBB. 
Acts  Ex.  Sees.  1911,  p.  186,  providing  for 
recall  of  officers  of  irrigation  districts,  is  consti- 
tutional and  a  valid  exercise  of  legislative  power. 
WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  318;  Dec  Dig.  «=» 
22T.] 

Application  for  writ  of  mandate  by  O.  W. 
Wlgley  against  the  South  San  Joaquin  Irriga- 
tloD  District  and  others,  to  which  defendants 
demurred.  Demurrer  OTerruled,  and  writ 
awarded. 

Clary  &  Loottit,  of  Stockton,  for  petitioner. 
Ia  U  Denoltt,  for  reapoadenta. 

ELLISON,  Judge  pro  tern.  This  is  an  ap- 
plication for  a  writ  of  mandate  to  the  board 
of  directors  of  the  South  San  Joaquin  Irri- 
gation District,  commanding  it  to  call  an  elec- 
tion for  the  recall  of  one  of  its  members. 

The  application  for  the  writ  shows  that 
the  recall  petition  presoited  to  said  board 


conformed  In  all  respects  to  the  provisions 
of  an  act  of  the  Legislature  as  found  in  the 
statutes  of  the  extra  session  of  1911  at  page 
135.    Tills  act  provides: 

"The  holder  of  any  elective  office  of  any  irri- 
gation district  may  be  removed  or  recalled  at  any 
time  hy  the  electors." 

[1]  Counsel  for  the  board  of  directors  take 
the  position  that  the  Legislature,  In  passing 
the  above  act  and  extending  the  recall  to 
officers  of  an  Irrigation  district,  acted  In  vio- 
lation of  certain  provisions  of  the  state  Con- 
stitution and  exceeded  its  powers.  This  con- 
clusion is  attempted  to  be  sustained  by  a  ref- 
erence to  section  18,  art  4,  of  the  Constitu- 
tion, and  to  section  1,  art  23.  Section  18 
provides  for  the  removal  of  certain  officers, 
such  as  Governor,  judges,  eta,  hy  impeach- 
ment, and  concludes  with  this  sentence: 

"All  other  civil  officers  shall  be  tried  for  mis- 
demeanor in  office  in  such  manner  as  the  Legisla- 
tare  may  provide" 

— and  section  1,  art  23,  provides  for  the  re- 
call of  certain  specified  officers,  viz.,  for  the 
recall  of  elective  officers  of  counties,  cities 
and  counties,  and  cities  and  towns  of  the 
state,  put  does  not,  in  express  terms,  provide 
for  the  recall  of  district  officers.  Considering 
these  two  sections  of  the  Constitution,  coun- 
sel's position  may  be  stated  as  follows:  Since 
the  Constitution  does  not  provide  for  the  re- 
call of  district  officers,  but  does  provide  that 
they  may  be  removed  from  office  after  a  trial 
and  conviction  of  misdemeanor  In.  office,  it 
follows'that  the  latter  provision  is  exclusive, 
and  the  Legislature  has  no  power  to  pass 
any  act  for  their  removal  other  than  an  act 
to  provide  for  their  removal  for  cause.  The 
argument  challenges  the  power  of  the  state 
Legislature  to  pass  the  act  of  1011.  It  must 
be  considered,  however,  that,  in  the  absence 
of  section  1,  art.  23,  of  the  state  Constitution, 
the  Legislature  would  have  plenary  power  to 
pass  laws  providing  for  the  recall  of  public 
officers.  This  results  from  the  nature  and 
form  of  our  state  government  As  was  said, 
in  Sheehan  v.  Scott,  146  CaL  684,  79  Pac. 
350: 

"The  express  declaration  in  section  1,  art  4, 
of  the  Constitution  of  this  state,  that  The  legis- 
lative power  of  the  state  shall  be  vested  in  a  Sen- 
ate and  Assembly,'  includes  all  the  legislative 
power  of  the  state  whose  exercise  is  not  express- 
ly prohibited  to  the  Legislature,  or  conferred  up- 
on some  other  body.  In  the  face  of  this  declara- 
tion there  can  be  no  implication  of  the  absence 
or  nonexistence  of  snch  power,  but  whoever 
would  claim  that  the  power  does  not  exist  in  any 
particular  case,  or  has  been  improperly  exercis- 
ed, must  point  out  the  provision  of  the  Consti- 
tution which  has  taken  it  away  or  forbidden  its 
exercise.  'The  Constitution  of  this  state  is  not 
to  be  considered  as  a  grant  of  power,  but  rather 
as  a  restriction  upon  the  powers  of  the  legisla- 
ture, and  it  is  competent  for  the  l/egislatnre  4:0 
exercise  all  powers  not  forbidden  by  the  Consti- 
tution of  the  state,  or  delegated  to  the  general 
government,  or  prohibited  by  the  Constitution  of 
the  United  States.'  People  v.  Coleman,  4  CaL 
46  [60  Am.  Dec.  681]." 
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[2]  Prior  to  the  enactment  of  section  1,  art. 
2S,  of  the  GonstltutloD,  it  was  conceded,  if  not 
directly  decided,  that  the  Leglslatnre  had  the 
power  to  pass  acts  for  the  recall  of  public 
officers.  Thus,  In  Conn.  y.  City  Council,  17 
CaL  App.  717, 121  Pac.  719,  the  record  In  that 
case  disclosed  that  the  charter  of  the  dty  of 
Richmond  was  adopted  at  a  time  when  there 
were  no  recall  provisions  in  the  state  Consti- 
tution. The  charter  expressly  provided  for 
the  recall  of  all  elective  city  officers.  It  was 
held  In  that  case  that  the  charter  provision  as 
to  recall  of  the  elective  officers  of  the  dty  was 
valid  and  within  the  power  of  the  people  of 
the  dty  to  make,  and  within  tne  power  of 
the  Legislature  to  approve.  The  charter, 
when  approved  by  the  Le^slature,  became  a 
law  of  the  state  In  the  same  sense  that  the 
act  of  1911  Is  a  law  of  the  state.  We  have 
here,  thesa,  a  dedsion  holding  that  the  Legis- 
lature did  not  need  any  constitutional  grant 
to  give  it  power  to  pass  an  act  for  the  recall 
of  public  officers. 
2.  In  the  same  case  it  was  said: 
"Manifestly  the  tenure  of  office,  and  the  meth- 
od of  removing  an  elected  city  official,  are  purely 
municipal  atMirs,  which  in  no  sense  conflict 
with  the  constitutional  provisions  relating  to  the 
tenure  of  office  or  the  removal  by  Impeachment 
of  state  officers.  Similar  recall  proTisions,  as 
applied  to  administrative  officers,  have  been  up- 
held and  dedared  not  to  be  in  conflict  with  d- 
ther  state  or  federal  Constitution  in  other  ju- 
risdictions, where  the  points  of  attack  were  iden- 
tical with  the  arguments  advanced  here." 

In  Good  V.  Common  Council,  6  OaL  App, 
269,  90  Pac.  46,  it  is  said: 

"A  case  of  'removal  for  just  cause'  in  this 
sense  implies  some  misconduct  upon  the  part  of 
the  officer,  or  imputes  to  him  some  violation  of 
the  law.  Under  such  circumstances  it  is  neces- 
sary that  the  charges  against  him  shall  be  based 
upon  some  refusal  to  obey  orjntention  to  violate 
the  law  prescribing  Us  duties.  There  are  often 
such  penalties  attached  to  proceedings  for  the 
removal  of  ofScers  'for  cause  shown'  that  they 
are,  and  should  be,  carefully  guarded  from  abuse 
(Croly  V.  Sacramento,  119  Cal.  234,  61  Pac. 
S23) ;  but  as  to  the  right  to  the  office  as  against 
the  people,  it  is  a  weU-recognized  rule  that  the 
agency  may  be  terminated  at  any  time  by  the 
sovereign  power  without  reason  given  (Matter  of 
Carter,  141  Cal.  319,  74  Pac.  997)." 

[3]  We  conclude  that  section  18,  art.  4, 
providing  that  officers  may  be  tried  for  mis- 
demeanors In  office  In  such  manner  as  the 
Legislature  may  prescribe,  does  not  deprive 
the  Legislature  of  power  to  provide  for  the 
recall  of  public  officers  by  the  electorate. 

[4]  3.  As  section  1,  art  23,  of  the  Constitu- 
tion is  not,  nor  was  it  Intended  to  be,  a  grant 
of  power  to  the  Legislature,  so  It  will  not  be 
held  to  take  from  the  Legislature  the  power 
it  already  had  to  pass  acts  for  the  removal 
of  public  officers,  unless  such  Intent  clearly 
appears  and  is  the  reasonable  conclusion  to 
be  drawn  from  the  language  used.  It  con- 
tains no  language  prohiUtlng  the  Legislature 
from  passing  such  acts.  "There  can  be  no 
implication  of  the  •  •  •  nonexistence  of 
sucli  power,  but  whoever  would  claim  that 


the  power  does  not  exist  in  any  particular 
case  •  •  •  must  point  out  the  provision 
of  the  Constitution  which  has  taken  it  away 
or  forbidden  Its  ezerdse."  Sbeehan  v.  Scott, 
146  Cal.  686,  79  Pac.  351. 

[i]  Our  conclusion  Is  that  the  act  of  1911 
is  not  in  conflict  with  any  constitutional  pro- 
vision, and  is  a  valid  exerdse  of  legislative 
povrer.  The  demurrer  to  the  petition  for  a 
writ  of  mandate  Is  overruled.  Let  a  writ  of 
mandate  issue  directed  to  the  board  of  trus- 
tees of  the  South  San  Joaquin  Irrigation 
District,  oommanding  It  to  call  the  election 
asked  fi>r  in  the  recall  petition  on  file  with  It. 

We  concur:   CHIPMAN,  P.  J.;   HART.  J. 


PACIFIC  COAST  DRIED  FRUITS   CO.  y. 
SHERIFFS  et  aL     (Civ.  1411.) 

(District  C!oort  of  Appeal,  Third  District,  (3al- 
ifomia.    July  22,  19ia) 

1.  Saixs    «=s62(6)— Cortraoiv- Bxecutiok— 
bvioiercb. 

fividenoe  htld  suffident  to  sustain  finding 
that  defendants  had  made  no  contract  to  pai- 
chase  with  plaintiff  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Sales,  CSent. 
Dig.  If  136,  137,  139;   Dec.  Dig.  «=>52(5).] 

2.  BviDKwcB  <8=»688— Weioht  of  Evidsvcb— 
PKoviifCK  OF  OonsT. 

It  is  within  the  discretion  of  the  trial  ooort 
to  reject  in  toto  the  testimony  of  any  witnen, 
if  Aot  done  arbitrarily. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2437;  Dec.  Dig.  «=3688;  WitneM- 
ea,  Cent  Dig.  §  1164.] 

8.  Apfk&i.  and  Ebbob  «=3994(^— Sufsicxbn- 

ct  of  evioknob. 
Evidence  held  such  that  the  eoort  on  ap- 
peal could  not  say  that  the  trial  court  abased 
its  discretion  in  rejecting  plaintiS's  testimony. 

[Eld,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  89Oi-390&^:  Dec.  Dig. 
<8=>994(3)J 

4.  SAI.E8   ^=9359(1)— Action   oir   0>HTBAar- 

EVIOENCE. 

Evidence  held  to  sustain  judgment  for  de- 
fendant in  action  on  alleged  contract  based  on 
ground  that  plaintiff  was  not  the  real  party  in 
interest 

[Ed.  Note.— For  other  case*,  see  Sales,  Cent 
Dig.  §§  1056,  1057 ;  Dec.  Dig.  «=>359(1).] 

Appeal  from  Superior  C^urt^  Sonoma 
County;  Thos.  O.  Denny,  Judge. 

Action  by  the  Padflc  Coast  Dried  Fruits 
Ciompany  against  Charles  and  George  Sher- 
iffs, doing  business  as  the  SberiffB  Bros.  Ciom- 
pany. Judgment  tor  defendants,  and  plain- 
tiff appeals.    Affirmed. 

T.  J.  Butts  and  Rolfe  L.  Thompson,  botli 
of  Santa  Rosa,  for  appellant  T.  J.  Gear; 
and  W.  Finlaw  Geary,  both  of  Santa  Bosa, 
for  respondents. 

HART,  J.  The  plalnttfl  appeals  from  a 
judgment  rendered  and  entered  against  it 
and  In  favor  of  the  defendanta 

The  action  is  for  the  recovery  of  the  sum 
of  $1,887.12,  alleged  to  be  the  balance  due 


«=»For  otlior  casas  saAsame  toplo  and  KBr-NUUBBR  In  all  Key-Numbsrad  Dlsasts  ana  Indwu 
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from  tlie  defendants  to  the  plaintiff  oti  a 
contract  of  sale  made  and  entered  Into  be- 
tween the  partlee  on  the  29th  day  of  Sep- 
tember, 1918,  whereby,  It  Is  alleged,  the 
plaintiff  sold  and  delivered  to  the  defendants 
132,878  pounds  of  dried  prunes,  at  the  agreed 
price  of  $100  per  ton  for  the  first  10  tons 
thereof  and  $120  per  ton  for  the  balance 
thereof. 

The  undisputed  facts  are:  That  one  H.  W. 
Eberllng  was.  In  the  year  1913,  and  for  sev- 
eral years  prior  theretO)  the  lessee  of  the 
prune  orchard  known  as  the  "Leak  ranch," 
situated  on  Mark  West  creek,  In  Sonoma 
county.  He  also,  In  the  year  1918,  was  the 
lessee  of  another  prune  orchard.  In  said 
county,  known  as  the  Gibbons  randi.  On 
the  Ist  day  of  May,  1918,  the  said  Eberllng 
entered  Into  a  written  contract  with  the  Oall- 
fomla  Fruit  Ganners'  Association,  whereby 
he  agreed  to  sell  and  deliver  to  said  associa- 
tion from  40  to  50  tons  of  dried  prunes, 
^rown  on  the  Leak  and  Gibbons  randies,  at 
"8  cent,  base,"  said  prunes  to  be  delivered 
on  board  of  cars  at  a  station  called  Fulton, 
in  Sonoma  county.  The  consummation  of 
said  contract  of  sale  was  made  dependent 
upon  the  happening  of  certain  conditions  per- 
taining to  quality  of  fruit  as  dried.  Upon 
the  execution  of  said  contract,  the  California 
Fruit  Canners'  Association  paid  said  Eber- 
llng the  sum  of  $500,  In  two  different  checks 
made  payable  to  Eberllng,  one  for  $200  and 
the  other  for  $300.  Thereafter,  and  be- 
fore the  prunes  or  any  portion  thereof  were 
delivered,  the  canners'  association  paid  Eber- 
llng the  additional  sum  of  $200,  making  a 
total  payment  of  $700.  On  the  15th  day  of 
August,  1913,  the  following  contract  was 
mntoally  entered  Into  by  Eberllng  Bros,  and 
the  defendants: 

"In  consideration  of  the  sum  of  one  dollar  by 
each  to  the  other  paid,  the  receipt  of  whidi  is 
hereby  acknowledged,  Eberling  Bros,  has  this 
day  sold,  and  StieriCEs  Brothers  Company  of 
Healdsborz,  Cal.,  have  this  day  boagbt  my  crop 
of  dried  French  and  sugar  prunes  grown  on 
what  is  known  as  Leak  and  Givins  ranches 
Est  100  tons  more  or  less 
10  tons  @  $100.00  per  ton 
Balance  @  $120.00    "      " 

"It  is  hereby  expressly  agreed  that  said  fruit 
shall  be  delivered  In  first  class  order,  all  of 
which  is  to  be  of  choice  merchantable  quality, 
thoroughly  cured  and  writ  dried. 

"Any  wet  or  rain  damaged  stock  Is  to  be 
weighed  back,  or  taken  at  a  reduced  price  as 
mav  be  agreed  upon. 

'••ro  be  delivered  at  on  board  cars  Mark  West 

"Teims— Cash  on  delivery. 

"Seller:    Eberling  Bros. 
"Sheriffs  Brothers   Company, 
"By  Chas.  Sheriffs.'*^ 

These  further  facts  are  also  undisputed: 
That,  subject  to  the  conditions  of  the  fore- 
going contract,  viz.  that  the  prunes  so  bar- 
gained for  should  "be  delivered  in  first  class 
order,  all  of  which  are  to  be  of  choice,  mer- 
-cfaantable  quality,  thoroughly  cured  and  well 
dried,"  etc.,  the  defendants  bought  the  crop 
of  prunes  on  the  ranches  in  said  contract 
named,  estim:ated  at  100  tons,  at  the  rate  of 


$100  per  ton  for  the  first  10  tons  and  $12!0 
per  ton  for  the  remainder,  the  fruit  to  be  de- 
livered on  board  the  cars  at  the  railroad  sta- 
tion at  Mark  West,  in  Sonoma  county;  that 
all  the  prunes,  except  the  two  cars  in  dispute 
here,  were  so  delivered  to  the  defendants  and 
received  by  them  at  Healdsburg,  In  said 
county;  that  all  the  prunes  were,  prior  to 
the  commencement  of  this  action,  paid  for 
except  the  last  two  cars,  which  are  Involved 
In  this  action,  and  which  amoimted  In  money 
to  the  sum  herein  sued  for;  that,  when  the 
said  last  two  cars  reached  Healdsburg,  the 
place  of  consignment,  the  California  Canners' 
Association  seized  and  took  possession  of 
them  In  an  action  brought  by  it  in  claim  and 
delivery,  said  association  claiming  to  be  the 
owner  of  said  prunes  by  virtue  of  its  con- 
tract with  H.  W.  Eberllng,  above  mentioned 
herein;  that  H.  W.  Eberllng  had,  prior  to  the 
seizure  by  the  canners'  association  of  the 
two  cars  of  prunes  as  above  indicated,  deliv- 
ered to  the  said  association  9  or  10  tons  of 
prunes,  which  amounted  to  more  in  money 
than  the  sum  of  $700,  which  was  advanced 
to  said  Eberling  by  the  canners'  association. 

The  appellant  expressly  admits  these  facts: 
That  H.  W.  Eberling  was  the  lessee  of  the 
Leak  and  Gibbons  ranches,  and  owned  half 
the  prune  crops  grown  thereon;  that  H.  W. 
Eberllng  entered  Into  the  contract,  above  re- 
ferred to,  with  the  canners'  association  for 
the  sale  of  the  prunes  in  controversy  in  this 
action;  that,  after  the  making  of  the  con- 
tract between  the  canners'  association  and 
H.  W.  Eberling,  and  before  the  making  of 
the  contract  between  Eberllng  Bros,  and  the 
defendants,  the  plaintiff  was  Incorporated. 
The  disputed  fact  in  the  case  and  upon  which 
the  decision  of  the  controversy  is  made  to 
hinge  Is  whether  the  fruit  in  question  was 
sold  to  the  plaintiff  by  Eberllng  prior  to  the 
making  of  the  contract  with  the  defendants. 

The  plaintiff  contends  that  the  determina- 
tion of  the  ultimate  issue  presented  here  is 
whether  the  contract  between  Eberllng  and 
the  canners'  association  is  merely  executory 
or  constituted  a  sale.  "If  it  was  a  sale,"  pro- 
ceeds the  plaintiff,  "then  the  title  passed  to 
the  canners'  company,  and  Eberllng  could 
not  thereafter  convey  the  fruit  to  the  Pacific 
Coast  Dried  Fmlt  Company.  And  if  the 
canners'  fruit  was  shipped  to  Sheriffs  Bros, 
at  Healdsburg,  the  canners'  company  had  a 
right  to  replevin  It"  On  the  other  hand, 
continues  the  plaintiff,  "If  said  contract  was 
executory  and  Eberllng  had  until  the  15th 
day  of  October,  1913,  in  which  to  fulfill  it 
and  he  did  not  fulfill  his  contract  by  that 
time,  the  California  Canners'  Association 
had  an  action  for  damages  against  H.  W. 
Eberling,  but  it  had  no  title  to  the  fruit,  and 
the  sale  of  the  fruit  to  the  Pacific  Coast 
Dried  Fruit  Company  was  valid,  as  was  the 
sale  to  Sheriffs  Bros."  Counsel  for  the  ap-. 
pellant  then  proceeded  to  show  that  the 
contract  referred  to  was  executory,  and  that 
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therefore  tlie  canners'  association  did  not 
and  could  not  acquire  title  to  the  fruit  until 
the  same  was  delivered  to  and  accepted  by  It 

[1]  The  case,  however,  was  tried  and  de- 
cided upon  the  sole  theory  that  the  defend- 
ants never  entered  into  any  contract  with  the 
plaintiff  whereby  the  latter  agreed  or  prom- 
ised to  sell  and  deliver  to  them  any  prunes; 
that  said  plaintiff,  as  a  matter  of  fact,  never 
did  seU  and  deliver  to  the  defendants  any 
prunes,  and  that  said  platatlff  is  not  the 
real  party  in  interest  in  this  action  (section 
36T,  Code  Civ.  Proc.);  that  it  cannot  there- 
fore maintain  this  action,  and  is  not  entitled 
to  any  judgment  of  any  kind  or  character 
against  the  defendants.  Upon  this  theory  of 
the  case,  it  Is  manifestly  unimportant  wheth- 
er the  contract  between  Eberling  and  tlie 
canners'  association  constituted  a  sale  or  a 
mere  agreement  to  selL 

The  court  made  no  other  findings  tlian  the 
following: 

"(1)  That  the  plaintifE  did  not  on  or  about 
September  29,  1913,  or  on  any  other  date  or  at 
any    time,    sell   or   deliver   to   the   defendants, 

•  •  *  at  Healdsburg  •  *  •  or  any  other 
place  *  •  •  any  quantity  of  prunes;  (2) 
that  the  defendants  *  •  •  did  not  at  any 
time  or  place  a^ree  or  promise  to  pay  to  the 
plaintifE  any  price  for  any  prunes,  and  that 
defendants  •  •  *  did  not  at  any  time  or 
place  enter  into  any  contract  with  the  plaintiff 
tor  the  pnTchase  from  plaintiff  of  any  Quantity 
of    dried    prunes;     (3)    that    the    defendants 

•  *  •  have  not  paid  to  the  plaintiff  the  sum 
of  $5,886.56,  or  any  sum  of  money  whatever, 
on  account  of  any  dried  prunes  received  by  the 
defendants  •  ♦  •  from  the  plaintiff;  (4) 
that  there  is  nothing  due  from  toe  defendants 

•  *    *    to  the  plaintiff  on  any  account" 

Thus  It  wlU  be  observed  that,  as  stated, 
the  whole  theory  of  the  case  as  it  was  tried 
by  the  defendants  and  decided  by  the  court 
was  that  the  plaintiff  was  not  the  real  party 
in  Interest,  and  the  sole  question  here  is, 
therefore,  whether  the  above  findings  derive 
sufficient  support  from  the  evidence. 

We  cannot  say  that  the  decision  was  not 
justified. 

The  contract  upon  which  this  action  Is 
founded  was,  as  Is  above  shown,  between 
Eberling  Bros,  and  Sheriffs  Bros.  The  prunes 
referred  to  in  said  contract  were  those  pro- 
duced or  to  be  produced  on  the  Leak  and 
Gibbons  ranches  of  which  H.  W.  Eberling, 
who  conducted  the  negotiations  culminating 
in  the  contract,  was  the  lessee.  In  that  con- 
tract, it  Is  expressly  provided  that  the  Sher- 
iffs Bros,  were  to  receive,  for  the  prices 
therein  specified,  "my  crop  of  dried  French 
and  sugar  prunes  grown  on  what  is  known 
as  the  Leach  (Leak)  and  Givlns  (Gibbons) 
ranches." 

Charles  Sheriffs  testified  that,  in  the 
course  of  bis  negotiations  with  H.  W.  Eber- 
ling for  the  purchase  of  said  prunes,  no  word 
was  ever  uttered  or  suggestion  miide  or  in- 
timated that  the  Pacific  Coast  Dried  Fruit 
Company  had  any  interest,  direct  or  remote, 
in  said  jnrunes  or  the  contract  into  whldi  he 


was  about  to  enter  with  Eberllnc  Broa.  for 
the  purchase  of  the  same.  Indeed,  he  testified 
that,  having  heard  prior  to  the  time  he  be- 
gan negotiations  for  the  purchase  of  tbe 
prunes  that  the  Eberlings  had  formed  a  com- 
pany caUed  the  "Pacific  Dried  Fruit  Com- 
pany," he  asked  H.  W.  Eberling,  Just  before 
the  contract  was  executed,  why  be  did  not 
sell  his  crop  of  prunes  to  his  own  company 
(referring  to  plaintiff),  and  that  Eberling  re- 
plied that  he  did  not  desire  to  take  that 
course,  that  the  fruit  belonged  to  him  (Eber- 
ling), and  that  "be  wanted  to  sell  it  on  tbe 
outside  for  the  beet  price  he  could  get  for 
it"  The  witness  further  testified  that,  wbea 
making  payments  for  prunes  delivered  to  hlni 
under  said  contract,  he  Invariably  did  so  by 
drawing  his  checks  in  tbe  name  and  favor 
of  H.  W.  Eberling,  the  latter  having  request- 
ed him  to  make  bis  checks  out  in  that  man- 
ner. 

On  the  other  band,  the  plaintiff  presented 
some  testimony  which  raised  an  apparent 
conflict  in  the  evidence  upon  tbe  question 
whether  it  at  any  time  became  the  owner  of 
the  prunes  in  question,  or  whether  said 
prunes  were  transferred  to  it  by  Eberling  be- 
fore the  making  of  the  contract  to  which  tbe 
defendants  are  parties.  H.  W.  Eberling  tes- 
tified that  be  transferred  his  1913  cr<^  of 
prunes  to  the  plaintifi'  prior  to  tbe  making  of 
the  contract  between  Eberling  Bros,  and 
Sheriffs  Bros.  The  consideration  for  the 
transfer,  he  said,  was  the  issuance  to  him 
by  the  plaintiff  of  800  shares  of  its  stock. 
He  never  received  any  cash  from  tbe  plain- 
tiff for  the  transfer.  The  minutes  of  a  meet- 
ing of  the  board  of  directors  of  the  plaintiff, 
held  July  21,  1913,  were  introduced  in  evi- 
dence, and  disclosed  that  upon  motion  of 
Director  C.  W.  Eberling,  "the  property  of 
Harry  Wl  Eberling,  known  as  Eberling  Bros., 
viz.:  100  tons  of  prunes,  valued  at  $10,000.00, 
with  the  packing  house,  cannery  and  other 
equipment  and  cash  to  the  value  of  $6,000.00, 
together  with  bis  good  will,  accepted  by  the 
company  and  that  the  secretary  be  instruct- 
ed to  issue  336  shares  of  the  company's  stodc 
In  respect  Oiereof."  The  foregoing  action, 
the  minutes  further  show,  was  subsequently 
ratified  by  Directors  H.  W.  Eberling,  C.  W. 
Eberling,  and  J.  T.  Lyons,  and  acknowledg- 
ment of  receipt  of  stock  issued  by  the  plain- 
tiff, to  whom  It  does  not  appear,  was  also  not- 
ed In  said  minutes.  There  were  also  Introduc- 
ed what  purported  to  be  tbe  minutes  of  a 
meeting  of  tbe  board  of  directors,  held  on  Au- 
gust 7,  1913,  which  tended  to  show  that  tlie 
corporation,  by  said  board,  bad  Inrested  H. 
W.  Eberling  with  authority  "to  sell  tbe 
whole  or  any  part  of  the  prunes  that  he  put 
into  this  corporation  as  one  of  his  assets  and 
which  are  grown  on  his  ranch  at  Fulton, 
Sonoma  county,  and  to  receive  payment  there- 
for. And,  moreover,  be  Is  hereby  authorized 
to  use  such  moneys  as  be  may  receive  In  pay- 
ment tberefor  In  such  a  way  as  may  seem 
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fit  and  to  the  best  Interests  of  said  corponip 
tloa  In  the  discharge  of  Its  obligations." 

Tbe  foregoing  is,  snbstantially,  about  all 
the  testimony  the  object  of  which  was  to 
show  ownership  of  the  prunes  In  the  plain- 
tiff. 

Ajb  stated,  there  is  apparently  a  conflict  in 
the  evidence  upon  the  qaestioa  of  the  own- 
ership of  the  prunes  involved  in  this  action. 
Whether,  however,  in  reality,  there  was  a 
conflict  was  a  question  for  the  determluatlon 
of  the  trial  cou^  If  that  court  concluded, 
as  with  perfect  propriety  we  may  assume 
that  It  did,  that  the  testimony  introduced  by 
the  plalqtiff  upon  that  question  was  wholly 
unbelievable  and  so  entirely  discredited  and 
disregarded  it,  then  there  was  no  actual 
conflict,  for  the  situation  In  that  case  would 
be  the  same  as  if  the  plaintiff  Irnd  intro- 
duced no  proof  whatsoever  ui>on  the  subject 

[2]  That  it  is  within  the  legal  province  or 
discretion  of  the  trial  court  to  reject  In  toto 
the  testimony  of  any  witness  is  a  proposi- 
tion so  obvious  under  our  system  and  so 
often  confirmed  by  the  courts,  that  Its  state- 
moit  Is  all  that  should  be  necessary  to  cer- 
tify its  soundness.  In  the  very  nature  of  the 
case  this  should  be  the  rule.  It  was  an- 
nounced in  tbe  earliest  history  of  the  juris- 
prudence of  the  state  and  has  never  been 
varied  from.  In  Blankman  v.  Vallejo,  15 
Cal.  639,  846,  the  very  learned  Mr.  Justice 
Baldwin,  with  the  sanction  of  the  court,  said: 

"We  do  not  understand  that  the  credulity  of 
a  court  must  necessarily  correspond  with  the 
vigor  and  positiveness  with  which  a  witness 
swears.  A  court  may  reject  the  most  positive 
testimony,  though  the  witness  be  not  discred- 
ited by  direct  testimony  impeaching  him  or  con- 
tradicting big  statements.  The  inherent  im- 
probatiiUty  of  a  statement  may  deny  to  it  all 
claims  to  belief." 

See,  also.  County  of  Son<Hna  v.  Stofoi,  125 
Cal.  S2,  35,  57  Pac.  081;  People  t.  Miluer, 
122  Cal.  171,  179.  180,  64  Pac.  833;  Clark  r. 
Tulare  Dredging  Ca,  14  Cal.  App.  414,  432, 
433,  112  Pac.  564. 

It  is  unnecessary  to  say,  of  course,  that 
neither  a  trial  court  nor  a  Jury  may  arbi- 
trarily reject  the  testimony  of  a  witness. 
There  must  be  a  sufficient  legal  reason  for 
its  rejection  or  dlscretlou  is  abused.  But, 
unleas  the  action  of  a  trial  court  or  jury  in 
repudiating  testimony  given  before  it  ap- 
pears to  be  Inherently  erroneous  or  upon  its 
face  as  Involving  an  arbitrary  disregard  of 
audi  testimony,  an  appeal  court  must  assume 
and.  Indeed,  presume,  that  upon  sufficient 
reasons  the  testimony  was  deemed  to  be 
wanting  in  verity,  and  therefore  without  pro- 
bative or  evidentiary  force  or  value. 

[3]  While  It  does  not  rest  upon  tills  court 
to  search  for  and  develop  the  spedflc  rea- 
son or  reasons  by  wtiich  tbe  trial  court  was 
led  into  the  rejection  of  the  testimony  pre- 
sented by  tbe  plaintiff,  we  may,  nevertheless, 
properly  call  attention  to  some  considera- 
tions disclosed  by  the  record  which,  upon 
their  face  at  least,  might  well  lead  to  the 


conviction  that  tbe  testimony  so  brought  In- 
to the  case  was  entitled  to  no  weight  or  pos- 
sessed no  persuasive  force.  In  the  first  place, 
It  la  to  be  observed,  in  this  connection,  that 
tbe  prunes  in  question  were  shipped  to  Sher- 
iffs Bros,  by  and  in  the  name  of  "Eberling 
Bros.,"  and  that,  when  the  fruit  was  seized 
by  tbe  canners'  association  under  the  writ  of 
replevin,  H.  W.  Bberllng  alone  fought  the 
case,  apparently  for  and  in  behalf  of  blm- 
self,  and,  according  to  his  own  admissions 
on  the  witness  stand,  at  no  time  after  the 
fruit  was  so  taken  possession  of  did  he  say 
or  represent  or  pretend,  in  that  action  or 
otherwise,  that  the  prunes  were  the  property 
of  tbe  plaintiff,  until  about  the  time  of  the 
commencement  of  this  action.  In  the  sec- . 
ond  place,  it  Is  to  be  noted  that  the  contract 
with  the  canners'  association  was  made  prior 
to  tbe  Incorporation  of  the  plaintiff  and 
prior  to  the  execution  of  tbe  contract  between 
Eberllng  Bros,  and  tbe  defendants.  It  will 
further  foe  noted  that  the  latter  contract  call- 
ed for  l>etter  prices  and  profits  for  and  on 
the  prunes  than  H.  W.  Eberllng  agreed  to 
sell  the  prunes  at  and  would  have  obtained 
under  the  contract  with  the  canners'  asso- 
ciation. Thus  it  is  manifest  that  it  would 
have  been  greatly  to  tbe  financial  advantage 
of  H.  W.  Eberllng  to  have  delivered  the 
prunes  in  question  to  the  Sheriffs  Bros,  under 
the  latter's  contract  than  to  have  delivered 
them  to  the  canners'  association  under  Its 
contract  And  It  by  no  means  Involves  a  far- 
fetched proposition  to'  venture,  upon  the  rec- 
ord as  It  appears  here,  that  the  reason  which 
Inspired  ETberllng  to  attempt  to  make  it  ap- 
pear that  the  plaintiff  and  not  he  was  the 
real  party  to  the  contract  with  the  defend- 
ants was  this:  That  if  It  could  be  shown 
that  tbe  fruit  was  delivered  by  the  plaintiff 
to  the  defendants,  under  the  latter's  contract, 
when  said  fruit  was  placed  In  the  cars  for 
shipment  at  Mark  West,  the  seizure  of  the 
prunes  by  the  canners'  association,  which 
confessedly  had  had  no  dealings  with  tbe 
plaintiff,  would  Involve  a  matter  which  con- 
cerned no  other  person  than  the  SherUr&es — 
that  is  to  say,  the  fruit  having  been  delivered 
to  them  by  the  plaintiff  according  to  their 
contract  the  title  thereto  had  vested  In  tbe 
defendants  before  the  seizure,  -  and  that  it 
was  therefore  the  latter's  duty,  and  no  con- 
cern of  tbe  plaintiff,  which  was  under  no 
obligation  of  any  kind  or  character  to  the 
canners'  association,  to  see  that  the  associa- 
tion restored  the  fruit  to  their  possession. 
However  that  may  be,  the  considerations  to 
which  we  have  above  referred,  we  repeat 
are,  at  least  upon  their  face,  sufficient  Just- 
ly to  generate  distrust  in  the  aseeverationB  of 
H.  W.  Bbo'llng  that  the  prunes  in  question 
were  the  property  of  the  plaintiff  and  in  the 
good  faith  of  the  purported  transfer  of  the 
fruit  to  said  plaintiff  by  H.  W.  Eberllng,  as 
the  minutes  ot  Its  board  of  directors  intro- 
duced In  evidoice  in  this  case  purport  to  at- 
test   And  if,  upon  those  consldeEatioos,  the 
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trial  court  felt  constrained  to  discredit  the 
testimony  presented  by  the  plaintiff  upon  the 
question  of  ownership,  and  so  disregarded 
entirely  said  testimony,  we  cannot  say  that 
the  court,  In  so  doing,  was  not  justified  or 
abused  Its  discretion  In  that  respect. 

[4]  Thus  we  have  reviewed  the  record  as  It 
Is  presented  to  us,  and,  while  thus  we  have 
been  led  to  the  conclusion  that  the  findings 
of  the  court  that  the  defendants  never  at  any 
time  had  any  transaction  whatever  with  the 
plalntltr,  and  are  not  Indebted  to  the  plain- 
tiff in  any  sum  on  account  of  the  prunes  in 
question,  are  amply  supported,  and  that  said 
flndlnga  support  the  judgment,  it  must  be 
conceded  that  the  sole  defense  relied  upon 
by  the  defendants,  as  Indicated,  and  the  the- 
ory upon  which  the  cause  was  decided,  which' 
theory  necessarily  followed  from  the  nature 
of  said  defense,  are  extremely  technical; 
for  H.  W.  Bberilng  was,  according  to  the  tes- 
timony, practically  the  corporation  plaintiff 
Itself.  He  organized  it  and  owned  all  the 
capital  stock  thereof,  with  the  exception  of 
a  few  shares  Issued  for  the  working  purposes 
of  the  corporation,  and  the  money,  property, 
and  assets  transferred  to  it  by  him — ^indeed, 
the  whole  of  Its  assets— ba'd  constituted  his 
own  individual  property.  If  he  had  made 
out  a  clear  case  of  indebtedness  to  him  or 
the  corporation  for  the  prunes  in  question, 
we  might,  under  the  circumstances '  thus 
pointed  out,  be  justified  in  reversing  the  judg- 
ment. As  shown,  however,  technically  plain- 
tiff was  not  the  owner  of  the  prunes  in  ques- 
tion according  to  the  court's  findings,  wlilch 
are  fortified  by  sufficient  evidence,  and  is 
tlierefore  not  the  real  party  in  interest  in 
this  action;  but  more  than  tills,  it  is  very 
clear  from  the  record  that  apparently  the 
court  could  have  further  found,  as  certainly 
it  should  have  found,  if  the  face  value  of  the 
testimony  presented  by  the  defendants  may 
be  accepted  as  the  correct  test  of  its  proba- 
tive force,  and  thus  have  disposed  of  the 
case  mpon  its  merits  against  the  plaintiff, 
that  H.  W.  Eberllng  did  agree  in  writing  to 
sell  the  prunes  In  dispute  to  the  canners'  as- 
sociation prior  to  the  incorporation  of  the 
plaintiff,  and  prior  to  the  mailing  of  the  con- 
tract with  the  defendants;  tliat  wlille  the 
prunes  were  still  on  a  "siding"  at  the  Mark 
West  railway  station,  H.  W.  Eberllng  assured 
an  agent  of  the  cannera'  association  that  they 
v/eaee  there  to  be  consigned  to  that  associa- 
tion in  pursuance  of  the  terms  of  its  contract 
with  "Eberllng  Bros.";  that  the  assurance 
80  made  to  the  said  agent  was  false  and  de- 
signed to  mislead  the  canners'  association  as 
to  the  disposition  wUch  Eberllng  really  in- 
tended to  make  of  the  pmnes;  that,  as  a 
matter  of  fact,  he  at  all  times  intended  to 
ship  them  to  Sheriffs  Bros.,  to  whom  he  had 
agreed  to  sell  them  at  prices  in  advance  of 
those  spedfled  in  the  contract  with  the  asso- 
ciation;  that  he  did  consign  them  to  the  de- 


fendants ;  that  the  canners'  association,  hav- 
ing learned  of  the  duplicity,  brought  suit  to 
obtain  possession  of  the  prunes,  did,  in  fact, 
secure  possession  of  and  retained  them,  and 
presumably  paid  Eberllng  the  prices  for  them 
stipulated  in  its  contract;  that,  as  a  conse- 
quence of  the  act  of  the  association  in  tak- 
ing possession  of  the  prunes,  the  defendants 
did  not  then,  nor  did  they  ever,  get  actual 
possession  of  the  fruit ;  that  H.  W.  Eberllng 
treated  the  action  by  the  association  as  of 
his  and  not  as  of  the  conceni  of  the  defend- 
ants, and,  accordingly,  himself  fought  the 
case  for  and  on  behalf  of  himself;  that,  on 
the  17th  day  of  December,  1818,  almost  three 
months  after  the-  association  brought  Its 
claim  and  delivery  action  for  the  purpose  of 
obtaining  possession  of  the  prunes,  H.  W. 
Eberllng,  upon  being  paid  by  the  defendants 
the  sum  of  $327.67,  executed  and  delivered  to 
them  a  receipt  therefor,  acknowledging  pay- 
ment "In  full  for  all  fruits  delivered  by  Eber- 
llng Bros." ;  that,  at  the  time  of  the  delivery 
of  said  receipt,  Eberllng  said  nothing  about 
an  indebtedness  due  him  from  the  defend- 
ants on  account  of  the  prunes  in  question, 
and  that  he  made  no  claim  against  the  de- 
fendants on  that  account  until  long  after  the 
delivery  of  said  receipt.  In  view  of  all  these 
facts,  we  tttink  it  Is  very  clear  tbat  Justice 
demands  that  the  judgment,  though  resting 
on  a  technical  defense,  should  be  affirmed; 
and  It  Is  so  ordered. 

We  concur:  OfllPMAN,  P.  J.;  BLLISON, 
Judge,  pro  tem. 


BAILEY  v.  SUPERIOR  COURT  OP  CAU- 
FORNIA  IN  AND  FOR  KERN  COUNT! 
et  aL  (Civ.  2073.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   July  11,  1916.) 

1.  Appeal  and  Ebbob  €=>460(2)— ErFsct  oi 
ApPKAir— Stay— Nkcessitx  of  Bond. 

Under  Code  Civ.  Proc  {  943,  as  to  stay 
of  execution  pending  appeal,  where  sheriff  ap- 
pealed from  order  requiring  delivery  of  goods  to 
plaintiff,  without  giving  bond,  and  without  deliv- 
ering the  goods  to  a  custodian  for  the  purpose, 
appointed  by  tlie  court,  execution  was  not  stay- 
ed, and  it  was  necessary  that  he  comply  with  the 
order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $|  2223,  2224,  2246;  Dec.  Dig. 
<Ss>46(H2).] 

2.  Afpbai,  and  Ebbob  4=3460(2) — Effect  of 
Appkai/— Stay— Neckssitt  of  Bond. 

Perfection  of  appeal,  alternative  or  under 
Code  Civ.  Proc.  §f  939-941,  as  to  judgments  ap- 
pealable, procedure,  and  bonds  on  appeal,  does 
not  stay  execution  if  the  judgment  is  one,  under 
section  942,  as  to  money  judgments,  sectioD  943 
as  to  judgments  for  dehvery  of  documents  or 
personalty,  section  944  as  to  judgments  for  exe- 
cntiim  of  a  conveyance,  or  secticm  945  aa  to 
judgments  affecting  real  property,  unless  bond  is 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
ISrror,  Cent  Dig.  S!  2223,  2224,  2246;  Dec 
Dig.  «s»460(2).] 
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3.  Appkai.  and  Bbbob  «=s>485(1)— Efteot  of 
Appeal— Stat— Necessity  of  Bond. 
<.  Petitioner  secured  judgment,  and  defendant 
appealed,  giving  stay  bond.  Pending  appeal,  pe- 
titioner secured  an  order,  directing  the  sheriff 
to  deliver  goods  to  him.  The  sheriff  appealed  by 
alternative  method  without  bond,  and  failed 
to  deliver  poods.  Held,  on  petitioner's  applica- 
tion for  wnt  of  mandate  to  require  delivery,  that 
the  defendant's  tTppeal  was  immaterial,  and,  the 
order  against  the  sneriff  not  being  stayed,  it  was 
his  duty  to  make  delivery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ig  2264,  2265,  2267;  Dec.  Dig. 
•=>485a)-l 

Original  appUcfttlon  for  writ  of  mandate 
by  Matthew  Bailey  against  the  Superior 
Oonrt  of  State  of  California  In  and  for 
Kern  County  and  another.  Peremptory  writ 
awarded. 

B.  Ia  Foster,  Geo.  E.  Whltaker,  and  Chas. 
A.  Bamhart,  all  of  Bakeisfleld,  and  SuUIran 
&  Sullivan,  Theo.  J.  Boche,  and  Leon  E. 
Morris,  all  of  San  Francisco  (Bobert  M. 
Clarke,  of  Los  Angeles,  for  counsel),  for  peti- 
tioner. Wiley  &  Lambert  and  C.  B.  Arnold, 
all  of  Bakersfleld,  for  respondents. 


SHAW,  J.  It  appears  that  the  petitloaer, 
Matthew  Bailey,  as  plaintiff,  filed  a  petition 
in  the  superior  oonrt  of  Kern  connty,  where- 
in Thomas  A.  Baker  was  made  respondent, 
praying  Judgment  that  a  writ  of  mandate  be 
issued  directed  to  Baker  as  sheriff  of  Kern 
county,  requiring  him  to  deliver  to  petitioner 
certain  personal  property  and  documents  in 
the  petition  fully  described.  Upon  trial  of 
said  proceeding.  Judgment  was  rendered  for 
the  plaintiff,  in  accordance  with  which  a  per- 
emptory writ  of  mandate  was  issued,  com- 
manding Baker  as  such  sheriff  to  immediate- 
ly take  into  his  possession  the  personal  prop- 
erty and  documents  described  therein  and  de- 
liver the  same  to  Matthew  Bailey,  the  peti- 
tioner for  said  writ ;  that  Baker  refused  to 
comply  with  the  writ. upon  the  ground  tliat 
he  had  appealed  from  the  Judgment  There- 
upon petitioner  presented  to  the  court  an 
affidavit  setting  forth  the  fact  of  Baker's 
refusal  to  comply  with  the  order  of  coort, 
and  upon  which  he  prayed  that  a  citation  be 
issued  by  respondent,  requiring  Baker  to 
appear  and  show  cause  why  he  should  not  be 
punished  for  contempt  of  court  in  so  refus- 
ing to  obey  the  writ  of  mandate.  The  court 
refused  to  issue  such  citation,  whereupon 
petitioner  has  applied  to  this  court  for  a 
writ  of  mandate  to  be  directed  to  the  re- 
spondent herein,  requiring  it  to  issue  the  ci- 
tation to  Baker  as  prayed  for.  In  response 
to  the  alternative  writ  of  mandate  granted 
by  this  conrt  directed  to  the  respondent, 
reqniring  it  to  show  cause  why  it  should 
not  issue  the  citation  prayed  for  by  petition- 
er in  the  proceeding  against  Baker,  respond- 
ent has  made  return,  assigning  as  grounds 
for  its  refusal:  First,  the  fact  that  Baker, 
adopting  the  alternative  method  of  appeal  as 


provided  In  sections  941a,  041b,  and  941c,  Code 
of  Civil  Procedure,  has  perfected  an  appeal 
from  the  Judgment  wherein  said  writ  of 
mandate  was  issued;  and,  second,  that  the 
defendant  in  a  certain  action  for  claim  and 
delivery  of  the  personal  property  and  docu- 
ments Involved,  brought  by  defendant  against 
the  Security  Trust  Company,  and  wherein 
Judgment  was  rendered  In  favor  of  Bailey, 
has  appealed  therefrom,  giving  a  stay  bond 
as  provided  in  section  943,  Code  of  Civil 
Procedure. 

[1  ]  It  is  conceded  that  Baker  in  perfecting 
his  appeal  gave  no  undertaking  or  bond 
whatsoever,  and  the  sole  question  presente(} 
is  whether  or  not  the  order  made,  requiring 
Baker  to  take  into  his  possession  and  deliv- 
er to  petitioner  the  personal  property  and 
documents  Involved,  is  stayed  by  the  mere 
fact  of  perfecting  an  appeal  from  the  judg- 
ment therein  without  giving  the  stay  bond 
provided  for  In  section  943,  Code  of  Civil 
Procedure.    This  section  provides: 

"If  the  judgment  or  order  appealed  from  direct 
the  •  •  •  delivery  of  documents  or  personal 
property,  the  execution  of  the  judgment  or  order 
■nuuiot  be  stayed  by  appeal,  unless  the  thin^ 
required  to  be  *  *  •  delivered  be  placed  m 
the  custody  of  such  ofiicer  or  receiver  as  the 
court  may  appoint,  or  nnlesa  an  undertaking  be 
entered  Into  on  the  part  of  the  appellant,  with 
at  least  two  suretiee,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  to  the 
effect  that  the  appellant  wiU  obey  the  order  of 
the  appellate  court  upon  the  appeaL" 

The  order  requiring  Baker  as  such  sheriff 
to  deliver  the  documents  and  personal  prop- 
erty to  petitioner  brings  it  clearly  within  the 
provisions  of  the  section  quoted.  No  bond 
or  nndertaking  was  given,  and  hence  the 
enforcement  of  the  order  was  not  stayed  by 
the  taking  of  an  appeal  therefrom. 

[2]  The  perfecting  of  the  appeal,  whether 
taken  pursuant  to  the  alternative  method 
in  which  no  undertaking  on  appeal  is  re- 
qoired,  or  taken  pursuant  to  sections  %9, 
940  and  941,  Code  of  Civil  Procedure,  the 
last  of  which  sections  provides  that  an 
imdertaklng  In  the  sum  of  $300  shall  be  filed, 
does  not  operate  as  a  stay  of  execution 
where  the  Judgment  or  order  is  one  desig- 
nated in  sections  942  and  945,  inclusive, 
Code  of  Civil  Procedure.  Ttma,  where  an 
appeal  from  a  Judgment  or  order  directing 
the  payment  of  money  is  perfected  under 
either  method,  it  does  not  effect  a  stay  of 
execution  unless  a  written  undertaking  be- 
executed  on  the  part  of  the  appellant  in  dou- 
ble the  amount  named  in  the  Judgment; 
and  so,  where  an  appeal  is  taken  from  an  or- 
der or  Judgment  directing  the  delivery  of 
personal  property  or  documents,  then,  as 
provided  in  said  section  943,  an  undertaking 
must  be  given  in  order  to  stay  the  enforce- 
ment thereof.  See  Ex  parte  Clancy,  90  Cal. 
553,  27  Pac.  411;  Doudell  v.  Shoo,  159  Cal. 
448,  114  Pac.  579;  United  States  Fidelity, 
etc.,  Co.  V,  More,  155  Cal.  416,  101  Pac.  302. 
In  support  of  its  contention  respondent  re- 


$=3For  otber  cases  sm  same  toiilc  and  K£1'-N(JUB£R  In.  all  Key-Numbered  Qlgesta  and  Indexes 


Digitized  by 


Google 


992 


168  PACIFIO  BEPOETER 


VM. 


lies  upon  tbe  cases  of  Palache  t.  Hunt,  64 
Gal.  473,  2  Pac.  246,  and  Ballagh  v.  Superior 
Conrt,  26  Oal.  App.  149,  142  Pac  1123.  In 
those  cases,  howerer,  respondent  was  iH)t 
required  to  deliver  personal  property  or 
documents,  and  therefore  the  facts  were 
not  such  as  to  bring  the  cases  within  the 
provisions  of  section  943,  nor  of  any  other 
provision  of  the  Code  requiring  a  stay  txmd 
to  be  given. 

[3]  Neither  is  the  fact  that  the  Security 
Trust  Company  has  given  a  stay  bond  for 
a  Judgment  rendered  against  It,  a  matter 
for  consideration  In  this  proceeding.  The 
judgment  here  Is  against  Baker,  and  until 
reversed  or  set  aside,  since  no  stay  bond 
was  given,  It  is  clearly  his  duty  to  comply 
with  the  order ;  and  whether  or  not  the  or- 
der is  one  with  which  he  can  comply  can 
only  be  determined  by  the  court  upon  the 
showing  made  by  him  in  response  to  a  cita- 
tion to  show  cause  why  he  should  not  be 
punished  for  contempt  for  failure  so  to  do.' 

In  the  absence  of  any  stay  bond  given,, 
plaintiff  is  entitled  to  tlie  processes  of  the 
court  to  enforce  tbe  order  made,  wliicb,  un- 
til reversed  or  stay  bond  given,  stands  as  a 
valid  Judgment  to  be  enforced  by  the  pro- 
cesses of  the  court  to  which  petitioner  1b 
entitled  for  the  purpose  of  having  a  Judicial 
determination  of  the  question  as  to  whether 
Baker  can  .perform  the  acts  as  ordered. 
.Assuming  the  property  to  be  held  by  anoth- 
er, there  is  nothing  to  show  that  such  other 
would  not,  on  demand,  deliver  It  to  Baker 
as  sheriff,  or  that  he  has  made  any  effort  to 
obtain  possession  of  it  At  all  events,  no  le- 
gal reason  whatever  is  presented  here  show- 
ing why  Baker  should  not  comply  with  the 
order,  from  which  It  follows  that  the  trial 
court,  respondent  here,  should  issue  the  cita- 
tion, and  upon  a  hearing  determine  whether 
he  l>e  in  contempt  for  disobedience  of  the  or- 
der. 

The  alternative  writ  heretofore  issued, 
directing  respondent  to  issue  the  citation  as 
prayed  for  by  petitioner,  is  made  peremptory. 

We  concur:    CONREY,  P.  X;   JAMES,  J. 


Omr  OF  LOS  ANOELES  v.  LOS  ANOBIiBS 
PAa  CO.  et  aL    (Civ.  1832.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   July  21,  1916.) 

1.  Emirbnt  Domain  ^ssea— Powbbh  or  Gar 
—Land  Albsady  in  Public  Use. 
St.  1009,  p.  1066,  makes  the  ordinance  of  a 
city  directing  condemnation  of  lands  for  parks 
conclusive  evidence  of  public  necessity.  Code 
Civ.  Proc.  I  1241,  subd.  2,  provides  that  before 
property  can  be  taken  it  must  appear  that  the 
taking  is  necessary  to  public  use,  and  that,  when 
the  city  has  determined  thait  public  necessity  re- 
quires tbe  acquisiticHi,  the  ordinance  siuiU  be 
conclusive  on  that  point  Section  1240,  subd.  4, 
provides  that  property  already  in  public  use  may 
be  taken  for  another  public  purpose  in  common, 


if  the  nses  are  consistent  Section  1247a  em- 
powers the  court  to  determine  the  conditions  on 
wliicb  property  already  in  public  nse  may  be  tak- 
en for  another  public  use  in  common.  Held  that 
while  section  1241  authorizes  the  city  to  deter- 
mine finally  that  public  necessity  requires  con- 
demnation, such  general  rule  is  modified  by  sec- 
tion 1240,  subd.  i.  so  that  the  court  need  not  ac- 
cept as  final  the  decision  of  the  city  to  take  tbe 
fee,  but  may  declare  the  terms  on  which  the  land 
may  be  taken. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {|  168-170;   Dea  Dig.  «=>68.] 

2.  Eminknt  DouAm  «=>47(6)  —  Powxbs  or 
City- Land  Albeadt  in  Public  Cbb. 

Los  Anifeles  Charter  (St  1911,  p.  2113)  I 
119b.  providing  that  all  park  lands  shall  remain 
inviolate  as  park  land,  and  no  part  diall  be  used 
for  any  other  purpose,  does  not  prevent  condem- 
nation of  right  to  use  land  in  common  under 
Code  Civ.  Proc.  |  1240,  subd.  4,  when  land  con- 
demned is  already  burdened  with  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  109, 110, 116-120;  Dec.  Dig. 
«=»47(6).] 

3.  Eminent  Domain  «=320(1)— "Public  Ubb." 

Land  used  for  pole  line  for  transmission  of 
power  to  a  public  railway  is  used  for  a  pubHc 
use,  although  indirectly. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  IHg.  11  68,  60,  62-66;  Dec  Dig. 
€=»^1). 

For  other  definitions,  see  Words  and  PhrascB, 
First  and  Second  Series,  Public  Use.] 

4.  EiMiNENT  Domain  «=3l0(l)  —  Kailboass — 
Electbic  Link. 

Since  by  Civ.  Code,  {  465a,  all  steam  roads 
are  authorized  to  nse  electric  motive  power,  elec- 
tric railroads,  in  their  principal  essentials  have 
tbe  same  legal  status  as  steam  roads,  induding 
the  power  of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  IS  86,  37,  3948;    Dec  Dig. 

«S=9lO(l).] 

5.  Eminent  Domain  «=»20(1)— "Public  TJbe" 
-Railwayh— Acquisition  of  Whole  Wat. 

Where  an  electric  railway  acquired  land  for 
construction  of  subway,  the  use  of  that  acquired 
was  no  less  public  because  it  had  not  acquired 
the  entire  amount  needed,  or  had  not  actually 
began  construction. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  69,  60,  62-63;  Dec  Dig. 
•S^SOd).] 

6.  Eminent  Domain  e=3l88  —  Pubuc  Ubb  — 
Railways— Acquisition  of  Whole  Wat. 

It  is  sufficient  that  a  railroad  company  in 
charge  of  a  public  use,  in  the  due  prosecution 
of  its  enterprise,  has  lawfully  obtained  for  that 
use  property  necessary  therefor,  with  a  rea- 
sonable prospect  that  the  work  will  be  carried  to 
completion,  and  the  prior  ownership  of  a  fran- 
chise relating  to  street  crossings  is  not  essential 
to  the  right  to  condemn,  or  to  hold  for  the  pro- 
posed use,  other  portions  of  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  461 ;  Dec.  Dig.  «=>169.] 

7.  Eminent  Domain  ®»196— Lard  Albeadt 
IN  Public  Use— Bueden  of  Pboof. 

A  railway  company  claiming  land  as  in  pub- 
lic use  has  the  burden  of  proving  that  the  use 
is  public,  but  the  party  seeking  to  condemn  it 
for  its  sole  use  then  has  the  burdm  of  proviog 
that  tbe  proposed  new  use  is  inconsistent  with 
the  existing  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  529-534;  Dec.  Dig.  «=>196.] 
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8.  EiamciiT  DoHAiH  •a»198(l)  —  QtJEanoNB 

FOB  COUBT. 

In  condemnaUon  proceedings  it  is  for  the 
coart  to  determine  as  a  qnestion  of  fact  whether 
the  land  is  already  devoted  to  a  public  use,  if  so 
alleged,  and  wheuer  the  existing  and  the  pro- 
posed use  are  inconsistent. 

[EM.  Note.— ^or  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  525;  Dec.  Dig.  «=>198(1).] 

9.  Eminent  Douain   «=s>i24— Cohpensation 
— ^Amoctntb  Included. 

L'nder  Code  Civ.  Proc  |  1248,  providing  that 
for  the  purpose  of  aBSBSsin^f  compensation  and 
damages,  if  such  issue  is  tried  within  one  year 
after  commencement  of  the  action,  the  right 
•hall  be  deemed  to  have  accrued  on  issuance  of 
summons,  and  the  value  at  that  date  shall  be 
taken,  and  that  damages  shall  draw  interest  from 
the  date  of  the  order  of  possession,  the  party 
whose  land  is  condemned  is  not  entitled  to  an  al- 
lowance for  taxes  accruing  between  commence- 
ment of  the  action  and  decree. 

[Ed.  Note.— For  other  easee,  see  Eminent  Do- 
main, Cent  Dig.  tl  332-844;  Dec.  Dig.  «E=» 
124.] 

10.  Eminent  Domain  e=s>85  —  Pbopebty  AI/- 
BEADT  IN  Public  Dbe— Compensation. 

Where  an  electric  railroad  entered  upon 
lands  without  objection  b7  the  owners,  and  erect- 
ed and  maintained  a  pole  Une  for  transmission  of 
power,  the  easement  it  acquired  was  n  substan- 
tial property  right,  and  on  condemnation  for 
park  purposes  the  landowners  could  not  have  the 
entire  compensation,  bat  the  railroad  should 
share  therein. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  EHg.  M  221-226;   Dec.  Dig.  «=»85.] 

Appeal  from  Superior  Court,  Loe  Angeles 
County ;  Lewis  R.  Works,  Judge. 

Condemnatl<Ht  proceedings  by  the  City  of 
Los  Angeles  against  the  Los  Angeles  Pacif- 
ic Company,  Martba  3.  Aylesworth,  and  oth- 
ers. Interlocutory  judgment  for  plaintitr, 
and  order  denying  new  trial,  and  the  Com- 
pany and  otbers  appeal.    Reversed. 

Frank  Karr,  -R.  C  Qortner,  and  A.  W. 
Asbbnrn,  all  of  Ix>s  Angeles,  for  appellants. 
Albert  Lee  Stephens,  City  Atty.,  Charles  S. 
Bumell,  Asst  City  Atty..  and  Lewis  Bi 
Whitehead,  all  of  Los  Angeles,  for  respond- 
ents. 

CON'REY,  P.  J.  Appeal  from  Interlocu- 
tory judgment  of  condemnation,  and  from 
an  order  denying  motion  for  new  trial.  This 
action  was  brought  for  the  condemnation  of 
a  large  tract  of  land  within  the  city  of  Los 
Angeles  for  the  purpose  of  a  projected  pub- 
Uc  park  commonly  known  as  "Silver  Lake 
Park."  The  aotlon  was  brone^t  after  and 
pursuant  to  proceedings  by  the  city  council 
of  tlie  city  of  Los  Angeles,  which  said  pro- 
ceedings were  had  in  accordance  with  the 
provisions  of  the  "Park  and  Playground  Act 
of  1909"  (found  at  page  1060  et  seq.,  Stats, 
of  1909).  Included  with,  the  land  sought  to 
be  condemned  were  certain  parcels  belong- 
ing to  appellants  herein  and  designated  as 
parcels  43,  46,  86k  87,  92,  93,  and  94 ;  also  a 
certain  other  parcel  of  land  claimed  by  the 
defendant  railway  company  as  belonging 
to  it  by  virtue  of  dedication  to  public  use 


and  occupied  by  it  for  pole  line  purposes, 
which  parcel  la  not  separately  described  In 
the  complaint,  but  is  described  in  the  answer 
and  amendment  to  answer  of  appellants, 
and  was  at  the  trial  of  this  action  designated, 
toe  convenience,  as  parcel  46%.  Parcels 
numbers  86,  87,  92,  93,  and  94  stand  of  rec- 
ord In  the  name  of  the  Los  Angles  Pacific 
Land  Company,  but  that  company  holds  the 
same  as  trustee  for  the  Pacific  Electric  Rail- 
way Company,  the  land  company  having 
been  formed  as  a  matter  of  convenience  In 
holding  lands  for  the  railway  company,  and 
all  of  the  money  for  the  purchase  of  said 
lands  having  been  advanced  by  the  railway 
company,  which  owns  all  of  the  stock  of  the 
land  company.  The  Los  Angeles  Pacific 
Company  is  merely  the  predecessor  of  the 
Pacific  Electric  Railway  Company,  and  has 
been  absorbed  into  the  latter  company  by  a 
consoUdatl<m  under  section  473,  Civil  Code. 
Parcels  43,  46,  and  46%  are,  and  at  the  time 
of  the  commencement  of  this  action,  on  Jan- 
uary IS,  1013,  were,  being  used  for  the  pur- 
poses of  a  high-tension  electric  power  trans- 
missl<»i  Une  extending  from  defendantfs 
Olive  substation  on  Sunset  boulevard,  across 
the  proposed  parkway  in  a  general  south- 
westerly direction.  This  pole  line  carries 
15,000  volts  of  electricity  which  form  the 
chief  supply  of  energy  for  the  operation  ot 
defendant's  cars  over  its  western  dlvl8l<»i, 
which  Includes  all  of  Hollywood.  Beverly, 
Sawtelle,  Santa  Monica,  and  several  other 
west  coast  beaches.  Parcels  87,  93,  and  94 
were  prior  to  the  commencement  of  this  ac- 
tion acquired  for  the  purpose  of  construct- 
ing and  operating  an  electric  railroad  sub- 
way from  defendant's  Hill  street  station, 
Los  Angeles,  to  its  Vineyard  station  at  the 
westerly  dty  limits.  The  subway  has  not 
been  actually  constructed,  and  the  court 
found  that  these  parcels  of  land,  which  form 
but  part  of  a  long  strip  of  land,  acquired  and 
held  as  a  right  of  way  for  electric  railroad 
subway  puiposes,  had  not  been  devoted  to 
public  use.  Parcels  86  and  92,  it  Is  admitted, 
have  never  been  devoted  to  public  use,  and 
with  respect  to  those  parcels  no  complaint 
is  made  by  appellants  which  wUl  require 
separate  consideration. 

The  court  refused  to  reserve  In  its  judg- 
ment any  electric  railroad  power  pole  line 
or  subway  rights  to  these  defendants  or 
to  limit  the  plaintiff's  taking  to  an  estate 
subject  to  the  existing  pole  line  and  subway 
rights.  The  lands  are  by  the  judgment  con- 
demned In  fee,  and  In  effect  it  requires  the 
elimination  of  the  power  pole  line  and  sub- 
way from  the  parkway  district.  The  court 
also  denied  the  defendant  any  award  for 
the  taking  of  pole  Une  parcel  46%..  The 
court,  while  it  made  allowances  to  defend- 
ants for  certain  taxes  and  assessments  which 
accrued  since  the  commencement  of  this  ac- 
tion, refused  to  provide  for  payment  to  de- 


^ssFor  otbn  casaa  se«-wm*  topic  sad  KBY-NUMBBB  In  all  Ker-Numbsred  Dlgtsta  and  Indsxu 
159  P.-63 


Digitized  by 


Google 


994 


lOe  PACiriO  BEPQBTEB 


(Cal. 


fendanta  of  otber  taxes  and  assesaments 
which  may  be  levied  upon  the  condemned 
lands  before  the  entry  of  final  Judgment 
and  payment  of  awards. 

Among  the  principal  points  which  appel- 
lants urge  upon  this  appeal  are  the  following : 
(1)  That  the  court  erred  in  refusing  to  pre- 
serve to  defendants  their  existing  electric 
railroad  power  pole  line  and  subway  rights 
in  porcels  43,  46,  46%,  87,  93,  and  04 ;  (2)  that 
the  court  erred  in  refusing  to  make  allow- 
ance for  accruing  taxes  and  assessments  as 
requested  by  defendants;  (3)  that  an  award 
should  have  been  made  for  the  taking  of 
pole  line  parcel  46% ;  also  that  the  court 
failed  to  find  upon  important  issues  of  fact, 
and  that  certain  material  findings  tail  of 
support  in  the  evidence. 

An  issue  as  to  consistency  between  the 
proposed  parlc  use  and  the  existing  uses 
claimed  by  appellants,  and  of  the  right  to 
a  reservation  of  the  right  of  common  user, 
was  raised  by  the  answer,  which,  besides 
denying  the  necessity  of  taking  the  whole 
or  any  part  of  the  land  for  park  purposes, 
also  set  forth  the  existing  public  uses  to 
which  the  lands  of  defendants  had  been  de- 
voted by  them,  and  alleged  damages  which 
will  accrue  to  portions  not  sought  to  be  con- 
demned, unless  such  reservation  of  the  right 
of  common  user  be  allowed.  This  issue  is 
not  met  by  the  findings,  except  by  finding  that 
"it  is  necessary  that  the  plaintiff  take  and 
condemn  for  public  use"  the  described  land. 
It  is  also  found,  in  effect,  that  the  subway 
parcels  are  not  devoted  to  public  use.  There 
is  no  specific  finding  that  the  taking  of  an 
unqualified  fee  is  necessary  for  the  purpose 
for  which  the  plaintiff  is  condemning,  but 
the  court  as  a  conclusion  of  law  holds  "that 
the  plaintiff  Is  entitled  to  an  interlocutory 
judgment  adjudging  that  •  •  »  said  prop- 
erty be  condemned  In  fee  to  the  use  of  the 
plaintiff  for  public  park  purposes."  In  the 
absence  of  qualification,  this  must  mean 
an  absolute,  unconditional  f6e,  ever  free 
from  all  rights  on  the  part  of  the  defendants 
to  use  the  premises  for  either  electric  rail- 
road power  pole  line  or  subway  purposes. 

Appellants  contend,  and  it  is  not  denied, 
that  the  court  treated  this  question  as  a 
question  of  law,  and  not  as  one  of  fact  The 
conrt  deemed  Itself  bound  by  the  decision 
of  the  city  council  to  take  the  fee  of  the  lands 
described  in  the  ordinance  of  intention,  be- 
cause tiie  Legislature,  in  the  court's  opinion, 
had  delegated  to  the  city  council  the  deter- 
mination of  the  question  of  what  lands 
should  be  taken  and  what  estate  therein 
should  be  taken  for  park  or  playground 
puri)oses,  and  assumed  that  that  determina- 
tion was,  under  the  park  act,  final,  and  de- 
prived the  court  of  .any  power  whatever  to 
pass  upon  these  questions,  which  appellants 
say  are  delegated  to  the  court  under  sections 
1240  and  1247a,  Code  of  Civil  Procedure. 
The  court  treated  It  as  a  question  of  ueces^- 


ty,  and  determined  the  case  upon  a  sdntlon 
of  the  question  of  whether  the  council's  de- 
cision is  conclusive  as  to  the  necessity  of  tak- 
ing any  particular  land  for  a  given  improve- 
ment and  the  necessity  of  taking  the  entire 
estate  in  the  land. 

The  "Park  and  Playground  Act  of  1909." 
in  section  7  thereof,  referring  to  condemna- 
tion of  land  for  park  purposes,  reads  as  fol- 
lows: 

"The  complaint  shall  set  forth,  or  state  the  ef- 
fect of,  the  ordinance  of  Intention,  and  the  ordi- 
nance ordering  the  improvement,  bat  need  not 
set  up  any  other  proceedings  had  tiefore  the 
bringing  of  the  action.  Said  ordinances  shall  be 
conclusive  evidence,  in  such  action,  of  the  public 
necessity  of  the  proposed  improvement." 

As  stated  In  the  complaint  and  found  by 
the  court,  the  city  council  by  its  ordinance, 
adopted  by  a  vote  of  more  than  two-thirds 
of  its  members,  declared  that  the  public  In- 
terest and  convenience  required  that  the  de- 
scribed lands  be  acquired  for  perk  purposes, 
and  that  for  that  purpose  it  is  necessary  that 
the  plaintiff  take  and  condemn  for  pnblic 
use  the  said  lands;  and  the  court,  relying 
upon  that  ordinance,  and  without  otber  evi- 
dence showing  the  necessity  for  the  taking, 
made  its  findings  as  we  have  stated. 

Section  5  of  the  park  and  playground  act 
provides  for  a  condemnation  action  to  be 
brought,  pursuant  to  direction  therefor  by 
the  city  council ;  and  section  6  declares  that: 

"Said  action  shall  in  all  respects  be  subject  to 
and  governed  by  such  provisions  of  the  Code  of 
Civil  Procedure  now  existing,  or  that  may  be 
hereafter  adopted,  as  may  be  applicable  thereto, 
except  in  the  particulars  otherwise  provided  for 
in  this  act." 

The  preoedure  in  condemnation  is  outlined 
in  the  title  on  Eminent  Domain,  section  1237 
et  seq.  of  the  Code  of  Civil  Procedure.  Sec- 
tion 1241,  as  in  force  in  January,  1913,  when 
this  action  was  commenced,  provides  that: 

"Before  ptopetty  can  be  taken,  it  must  ap- 
pear: *  *  *  2.  That  the  taking  is  necessary 
to  such  use." 

By  an  amendment  In  force  on  August  10, 
1913  (before  this  action  came  on  for  trial), 
the  following  addition  was  made  to  subdivi- 
sion 2  of  that  section: 

"Provided,  when  the  legislative  body  of  a  coun- 
ty, city  and  county,  or  an  incorporated  dty  or 
town,  shall,  by  resolution  or  ordinance,  adopted 
by  vote  of  two-thirds  of  all  its  members,  have 
found  and  determined  that  the  public  interest 
and  necessity  require  the  acquisition,  construc- 
tion or  completion,  by  such  county,  city  and 
county,  or  incorporated  city  or  town,  of  any  pro- 
posed public  utility,  or  any  public  improvement, 
and  that  the  property  descnbed  in  such  resolu- 
tion Or  ordinance  is  necessary  therefor,  such  res- 
olution or  ordinance  shall  be  conclusive  evidence; 
(a)  of  the  public  necessity  of  such  proposed  pub- 
lic utility  or  public  improvement;  (b)  tiiat  such 
property  is  necessary  therefor,  and  (c)  that  such 
proposed  public  utility  or  public  improvement  is 
planned  or  located  in  the  manner  which  will  be 
most  compatible  with  the  greatest  public  good, 
and  the  least  private  injury:  Provided,  that 
said  resolutioD  or  ordinance  shall  not  be  such 
conclusive  evidence  in  the  case  of  the  taking  by 
any  county,  city  and  county,,  or  incorporated  city 
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or  town,  of  proper^  located  outside  of  the  terri- 
torial limits  thereof." 

Section  1240,  Code  of  Civil  Procedure  (St 

1911,  p.  620),  as  in  force  In  January,  1018, 

provides  that: 

"The  private  property  which  may  be  taken  un- 
der this  title  includes:  •  •  *  4.  Property  ap- 
propriated to  public  use;  but  such  property  shall 
not  be  taken  unless  for  a  more  necessary  public 
use  than  thnt  to  which  it  has  already  been  ap- 
propriated: Provided,  that  where  any  such  prop- 
erty has  been  so  appropriated  by  any  individual, 
firm  or  private  corporation,  the  use  thereof  for 
a  public  street  or  highway  of  a  municipal  corpo- 
ration, or  the  use  thereof  by  a  municipal  corpo- 
ration for  the  same  public  purpose  to  which  it 
has  been  so  appropriated,  shall  be  deemed  more 
necessary  uses  than  the  public  use  to  which  such 
property  has  been  already  appropriated:  And 
provided,  further,  that  where  property  already 
appropriated  to  a  puUic  use  or  puriHwe,  by  any 
person,  firm  or  private  corporation,  is  sought  to 
be  taken  by  a  municipal  corporation,  for  another 
public  use  or  purpose,  which  Is  consistent  with 
the  continuance  of  the  use  of  such  property  or 
some  portion  thereof  for  such  existing  purpose, 
to  the  same  extent  as  such  property  is  then  used, 
or  to  a  less  or  modified  extent,  then  the  right  to 
use  such  property  for  such  proposed  public  pur- 
pose, in  common  with  such  other  use  or  pur- 
pose, either  as  then  existing,  or  to  a  less  or  modi- 
fie<]  extent,  may  be  taken  by  such  municipal  cor- 
I>oration,  and  the  court  may  fix  the  terms  and 
conditions  upon  which  such  property  may  be  so 
taken,  and  the  manner  and  extent  of  the  use 
thereof  for  each  of  such  public  purposes,  and 
may  order  the  removal  or  relocation  of  any  struc- 
tures or  improvements  therein  or  thereon,  so  far 
as  may  be  required  by  such  common  use." 

By  amendment  in  force  August  10,  1913 
<St.  191S,  p.  547),  said  subdivision  4  was 
amended  to  read  as  follows: 

"Property  appropriated  to  public  use;  but 
such  property  shall  not  be  taken  unless  for  a 
more  necessary  public  use  than  that  to  which  it 
has  already  been  appropriated:  Provided,  that 
where  any  such  property  has  been  so  appropri- 
ated by  any  individual,  firm  or  private  corpora- 
tion, the  use  thereof  for  a  public  street  or  high- 
way of  a  county,  city  and  county,  or  incorporat- 
ed city  or  town  or  the  use  thereof  by  a  county, 
city  and  county,  or  incorporated  city  or  town  or 
municipal  water  district,  for  the  same  public 
purpose  to  which  it  has  been  so  appropriated,  or 
for  any  other  public  purpose,  shall  be  deemed 
more  necessary  uses  than  the  public  use  to  which 
such  property  has  already  been  appropriated : 
And  provided,  further,  that  where  property  al- 
ready appropriated  to  a  public  use  or  puniose  by 
any  person,  firm  or  private  corporation,  is 
sought  to  be  taken  by  a  county,  city  and  county, 
incorporated  city  or  town,  or  municipal  water 
district,  for  another  public  use  or  purpose,  which 
is  consistent  with  the  continuance  of  the  use  of 
such  property  or  some  portion  thereof  for  such 
existing  purpose,  to  the  same  extent  as  such 
property  is  then  used,  or  to  a  less  or  modified  ex- 
tent, then  the  right  to  use  such  property  for  such 
proposed  public  purpose,  in  common  with  such 
other  use  or  'urpose,  either  as  then  existing,  or 
to  a  less  or  modified  extent,  may  be  taken  by 
such  county,  city  and  county,  incorporated  city 
or  town,  or  municipal  water  district,  and  the 
court  may  fix  the  terms  and  conditions  upon 
which  sncb  property  may  be  so  taken,  and  the 
manner  and  extent  of  the  use  thereof  for  each  of 
such  public  purposes,  and  may  order  the  removal 
or  relocation  of  any  structures  or  improvements 
therein  or  thereon,  so  far  as  may  be  required  1^ 
snch  common  use.  But  property  appropriated  to 
the  use  of  any  county,  city  and  county,  incorpo- 
rated city  or  town  or  municipal  water  district, 
may  not  be  taken  by  any  other  county,  city  and 


county,  incorporated  city  or  town,  or  municipal 
water  district  while  such  property  is  so  appro- 
priated and  used  for  the  public  purposes  for 
which  it  has  been  so  appropriated." 

Section  1247a,  Code  of  Olvll  Procedure, 
reads  as  follows: 

"The  court  shall  also  have  power  to  regulate 
and  determine  the  place  and  manner  of  removing 
or  relocating  structures  or  improvements,  or  of 
enjoying  the  common  use  mentioned  in  the  fourth 
subdivision  of  section  1240." 

[1]  No  one  here  denies  that  the  power  to 
fli\ally  determine  the  necessity  of  taking  spec- 
ified property  for  a  public  use  may  be  dele- 
gated to  a  dty  council.  The  questions  now 
at  issue  are  to  be  settled  by  reading  the  park 
and  playground  act  together  with  the  Code 
provlslous  applicable  to  the  case,  and  there- 
by ascertaining  the  legislative  will.  The 
statutes  contemplate  the  taking  of  private 
property  for  public  use.  They  also  contem- 
plate that  property  already  devoted  to  a  pub- 
lic use  may  be  taken  for  a  more  necessary 
public  use.  They  further  contemplate  that, 
where  it  Is  proposed  to  take  for  public  use 
property  already  devoted  to  a  public  use, 
and  where  the  propo-sed  new  use  la  also  con- 
sistent with  the  existing  public  use,  the  two 
rights  shall  be  exercised  in  common,  under 
the  terms  and  conditions  appropriate  to  the 
case.  To  meet  this  particular  situation,  sec- 
tion 1240  of  tlie  Code  of  Civil  Procedure,  in 
subdivision  4  thereof,  authorizes  the  court 
in  its  decree  of  condemnation,  to  "fix  the 
terms  and  conditions  upon  which  such  prop- 
erty may  be  so  taken,  end  the  manner  and 
extent  of  the  nse  thereof  for  each  of  sncb 
public  purposes."  In  the  comparative  coa- 
stniction  of  statutes,  they  are  to  be  harmo- 
nized as  fully  as  may  be,  so  as  to  give  them 
complete  and  reasonable  effect  An  apt 
means  to  this  end  is  obtained  by  permitting 
a  statute  applicable  to  a  particular  class  of 
facts  to  operate  as  a  modification  of  statutes 
of  broad  and  general  scope.  So  here  we  may 
assume  that  the  general  rule  as  found  In  sec- 
tion 1241  of  the  Code  of  Civil  Procedure 
and  in  the  park  and  playground  act  author- 
izes the  city  council,  in  an  ordinance  like 
that  here  in  question,  to  finally  determine 
that  the  public  necessity  and  convenience  re- 
quire that  certain  described  land  be  con- 
demned for  park  purposes.  But  this  general 
rule  is  modified  by  snbdivlslon  4  of  section 
1240,  enacted  to  meet  the  spedflcally  desig- 
nated cases  where  it  is  proposed  to  condemn 
land  already  subject  to  an  existing  public 
use.  In  this  particular  situation,  while  the 
court,  under  the  above  assumption,  will  rec- 
ognize as  final  the  determination  of  the  coun- 
cil that  the  taking  of  the  land  is  necessary 
for  the  proposed  use,  it  is  required  also  to 
recognlee  the  existing  public  use,  and  to 
provide  for  the  terms  and  conditions  apon 
which  the  existing  use  may  continue,  if  in 
fact  the  two  uses  are  capable  of  coexisting 
on  the  same  premises.  It  is  not  uncommon 
to  have  railroads  in  parks,  and  their  pres- 
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ence  baa  been  so  regulated  tbat  tbey  aided 
in  making  tba  parks  accessible,  without  in- 
terfering with  safe  administration  of  both 
of  tbose  public  uses.  People  v.  Park  &  Ocean 
R.  R.  Co.,  76  Cal.  166, 18  Fac.  141.  Respond- 
ent's counsel  argue  that  these  principles  can 
have  no  application  in  this  case,  because  the 
nse  for  which  the  city  seeks  to  take  the 
property  is  not,  and  under  the  law  cannot 
be,  consistent  with  the  existing  nse  of  the 
property.  They  say  that  the  use  of  the  prop- 
erty either  for  the  purpose  of  maintaining  a 
pole  line  thereover  or  a  subway  thereunder 
Is  not,  and  as  a  matter  of  law  cannot  be, 
consistent  with  its  use  for  park  purposes, 
since  the  organic  law  governing  the  city  of 
Los  Angeles  prohibits  the  use  of  park  lands 
for  any  other  purpose  whatsoever.  The 
property  sought  to  be  condemned  in  this  ac- 
tion is  sought  to  be  taken  for  the  purpose  of 
a  public  park,  and  for  no  other  purpose,  and 
tho  charter  of  the  city  of  Los  Angeles  pro- 
vides: 

"All  lands  and  real  property  located  in  the  city 
of  Los  Angdes  which  have  been  heretofore,  or 
which  may  be  hereafter,  set  apart  or  dedicated 
for  the  use  of  the  public  as  a  public  park  or 

Barks,  shall  forever  remain  to  the  use  of  the  pub- 
c  as  such  park  or  parks,  inviolate,  and  no  part 
of  said  lands  or  real  property  shall  ever  be  used 
or  occupied  for  any  other  purpose."  Charter  of 
the  City  of  Los  Angeles,  |  118b,  Stats,  of  1811, 
p.  2113. 

[2]  Under  this  provision  It  is  contended  that 
the  city  has  no  power  to  permit  the  use  of 
any  part  of  a  public  park  for  the  mainte- 
nance of  a  power  Une  or  of  a  railroad,  either 
above,  on,  or  below  the  surface  of  the  ground; 
that  the  use  of  park  lands  for  such  purposes 
would  be  unlawful,  and  the  city  would  not 
have  the  power  to  condemn  land  for  park 
purposes  subject  to  a  use  prohibited  by  the 
charter;  therefore,  they  say,  it  follows  that 
the  use  which  the  city  Intends  to  make  of 
the  land  sought  to  be  taken  is  not,  and  un- 
der the  law  cannot  be,  consistent  with  the 
continuance  In  use  of  such  land  for  pole 
line  purposes,  or  for  the  projected  subway, 
and  neither  the  court,  the  city  council,  nor 
any  other  tribunal  would  have  the  power  to 
find  or  declare  that  the  use  of  the  land  for 
park  purposes  was  consistent  with  its  use 
for  any  other  purpose,  and  for  these  reasons 
that  the  court  was  not  only  not  required  to 
pass  upon  the  question  of  consistency,  but 
was  without  any  power  whatsoever  to  do  sa 
In  response  to  the  above  contention  we 
may  observe,  by  the  way,  that  the  ordinance 
upon  which  respondent  relies  does  except 
from  condemnation  certain  railroad  rights  of 
way  located  within  the  limits  of  the  proposed 
park,  and  those  exceptions  are  carried  into 
the  Judgment  of  condemnation.  It  is  alsq 
worthy  of  note  that  the  pole  Une  and  the 
right  of  way  for  a  subway  pertain  to  a  rail- 
road which  extends  beyond  the  dty  limits 
and  is  under  state  control.  If  respondent's 
theory  of  the  case  Is  to  be  accepted.  It  will 
follpw  that  a  stftte  or  Interstate  railway,  hav- 


ing established  rights  of  way,  tracks,  and  de- 
pots within  the  dty,  may  be  excluded  from 
the  dty  by  virtue  of  a  dty  ordinance  order- 
ing that  the  lands  thus  occnpled  shall  be  tak- 
en and  Included  within  a  dty  park,  and  the 
courts  must  obey  such  legislative  mandate  by 
condemning  the  property,  without  the  right 
to  make  any  inquiry  as  to  the  consistoicy 
of  the  public  uses,  or  to  prescribe  conditions 
under  which  the  several  uses  may  coexist. 
Under  the  statutes  to  which  we  have  refer- 
red, we  do  not  perceive  that  any  such  extra- 
ordinary limitations  have  been  drawn  around 
the  Judidal  power  as  vested  in  the  courts. 
And  giving  to  the  above-quoted  section  of 
the  dty  charter  its  full  effect  in  any  case  to 
which,  within  the  limits  of  the  state  Constitu- 
tion, it  may  be  applied,  it  means  no  more 
than  that,  when  land  has  been  acquired  by 
the  city  for  park  uses,  such  land  shall  not 
thereafter  be  appropriated  to  other  uses. 

[3]  Respondent's  counsel  Insist  that  the  use 
of  the  land  occupied  by  appellants  for  pole 
line  purposes  is  not  a  public  use,  because  the 
power  is  furnished  only  to  the  railway  com- 
pany, and  not  to  the  general  public.  They 
rely  upon  anthorities  which  they  claim  In 
support  of  the  proposition  that  a  power  pole 
line  furnishing  electric  power  to  operate  the 
cars  of  a  railway  company  is  not  a  part  of 
the  railroad  or  a  necessary  adjunct  thereto, 
in  aid  of  which  such  company  would  be  enti- 
tled to  exercise  the  power  of  eminent  domain. 
Conspicuous  among  the  decisions  to  wbidi 
they  refer  is  Re  Condemnation  of  Land  by 
Rhode  Island  Suburban  Railway  Co.,  22  R.  I. 
455,  48  Atl.  690.  The  action  was  aoe  wherein 
the  railway  company  sought  to  condemn  a 
lot  for  a  power  house,  to  generate  electrldty 
for  Its  lines  of  road  for  coal  pockets  for 
the  storage  of  coal,  and  for  a  conduit  to  carry 
water  from  the  river  to  the  engine.  The  Su- 
preme Court  of  Rhode  Island  set  aside  the 
Judgment  in  favor  of  petitioner  and  ordered 
a  new  trial.  The  court  conceded  that  it  is 
not  always  necessary  that  the  public  nse  be 
direct  and  obvious. 

"There  is  a  class  of  cases  where  the  public 
does  not  use  the  land  itself,  and  yet  the  public 
necessity  is  so  direct  and  obvious  as  to  imply  a 
public  use.  Such,  for  example,  are  cases  of  tak- 
ing land  for  engine  houses,  car  houses,  and  re- 
pair shops  on  steam  railroads.  These  baildings 
must  necessarily  be  contiguous  to  the  railroad; 
and,  while  the  public  may  not  use  the  baildinga 
as  such,  yet  they  are  of  such  a  character  that 
without  them  the  public  could  not  adequately 
use  the  railroad  iteelf.  They  are,  in  fact,  a 
part  of  the  railroad.  In  some  cases  land  Cor 
the  storage  of  wood  and  coal  for  steam  railroads 
has  been  held  to  be  taken  for  a  public  use.  In 
all  these  cases,  however,  a  particular  location  is 
made  necessary  because  of  the  requirements  of 
a  steam  railroad." 

The  court  was  of  the  opinion  that  these 
considerations  do  not  apply  to  an  electric 
railroad,  since  in  the  latter  case  there  Is  a 
wide  area  of  location  and  consequent  free- 
dom of  choice,  as  contrasted  with  the  Impera- 
tive necessity  which  is  usually  found  oa 
steam  railroads  for  a.  particular  location. 
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"Keither  fa  it  of  interest  to  tlie  public  whether 
the  cars  are  run  by  trolley  or  by  storage  batter- 
ies. Ttie  company  is  not  limited  to  a  particnlar 
location  for  a  power  house,  for  coal  pockets,  or 
for  a  water  supply." 

The  foregoing  decision  was  dlscnssed  in 
Roclcingbam  County  Light  &  Power  Co.  t. 
Hobbs,  72  N.  H.  531,  68  Atl.  46,  66  Lu  R.  A. 
581,  where  that  court  expressed  a  different 
view  of  the  matter,  and  pointed  out  the  rea- 
son why  greater  freedom  of  choice  of  location 
in  the  case  of  an  electric  road  does  not  inter- 
fere with  the  element  of  necessity  In  deter- 
mining the  right  of  condemnation, 

"It  is  probable  that  in  many  cases  the  estab- 
lishment and  operation  of  electric  railways  for 
the  accommodation  of  the  public  will  depend  up- 
on the  poaidbility  of  generating  or  collecting  elec- 
tricity at  a  low  cost.  A  water  power,  or  a 
port  at  which  coal  may  be  landed  from  seagoing 
vessels  directly  into  the  coal  pockets  of  a  pow- 
er hoase,  will  render  it  possible  to  furnish  elec- 
tric railway  facilities  for  public  use  at  points 
situated  many  miles  distant  from  the  water  pow- 
er or  port  that  could  not  otherwise  be  furnished 
at  all,  or  at  least  without  much  greater  cost  to 
the  pabUc.  In  such  cases  the  imperativeness  of 
the  necessity  attaches  to  the  freedom  of  choice 
as  to  location,  rather  than  to  the  proximity  of  a 
particular  location  to  the  railroad  line.  If  land 
adjoining  an  electric  railway  may  be  taken  for 
a  power  house — as  to  which  there  can  be  no 
doubt — no  good  reason  is  apparent  why  land  at  a 
distance  may  not  be  taken  if  the  public  good  so 
requires.  Of  course,  if  land  located  at  a  dis- 
tance may  be  taken  for  a  power  house,  it  must 
follow  that  necessary  land  or  rights  in  land 
ma^  be  taken  for  constructing  ana  maintaining 
a  line  of  wires  Between  the  power  house  and  the 
railway." 

Without  entering  into  a  discussion  of  the 
lines  of  decision  illustrated  above — there  be- 
ing apparently  no  California  decision  directly 
meeting  the  qieclflc  case — we  are  of  the  opin- 
ion that  the  power  pole  lines  in  question  here 
are  devoted  to  a  public  use  as  part  of  the 
railway  system  operated  by  the  Pacific  Elec- 
tric Railway  Company. 

[4]  In  their  principal  essentials,  electric 
railroads  now  have  the  same  legal  status  as 
steam  railroads.    Civ.  Code,  §  4658. 

Section  465,  Civil  Code,  says: 

"Every  railroad  corporation  has  power:  *  *  * 
3.  To  purchase,  *  •  •  hold  ana  use  all  such 
real  estate  and  other  property  as  may  be  ab- 
solutely necessary  for  the  construction  and  main- 
tenance of  such  railroads,  and  for  all  stations, 
depots  and  other  purposes  necessary  to  success- 
fully work  and  conduct  the  business  of  the 
toad.    •    •    • 

"4.  To  lay  out  its  road  •  *  *  and  to  con- 
struct and  maintain  the  some,  *  •  *  ^ith 
such  appendages  and  adjuncts  as  may  be  neces- 
sary for  the  convenient  use  of  the  same.    •    •    • 

"7.  To  purchase  lands  *  *  *  to  be  used  in 
the  construction  and  maintenance  of  its  road, 
and  all  necessary  appendages  and  adjuncts,  or 
acquire  them  in  the  manner  provided  in  title 
seven,  part  tliree.  Code  of  Civil  Procedure,  tor 
the  condemnation  of  lands.  .  *    *    *  " 

Since,  as  we  have  concluded,  parcels  43,  46, 
and  46^  have  been  dedicated  to  public  use. 
It  becomes  the  duty  of  the  court  to  determine, 
as  a  matter  of  fact,  the  issue  raised  as  to 
the  consiatency  or  inconsistency  of  that  use 
with  the  proposed  park  use.  If  the  re- 
qiectlve  uses  are  not.  In  fact,  wholly  Incon- 


sistent, then  it  was  the  further  duty  of  the 
court  to  fix  the  terms  and  conditions  of  con- 
demnation by  the  dty,  and  the  manner  and 
extent  of  use  of  the  property  "for  each  of 
such  purposes." 

[6,  8]  The  same  result  would  follow  as  to 
the  so-called  subway  parcels,  if  in  fact  they 
were  devoted  to  public  use  as  subways  of  the 
railroad  prior  to  the  commencement  of  pro- 
ceedings by  the  city  for  the  creation  of  the 
proposed  park.  As  (o  each  of  these  parcels, 
the  finding  of  fact,  based  upon  undisputed 
evidence,  is: 

That  the  land  was  purchased  and  is  held  by 
the  defendant  Los  Angeles  Pacific  Land  Com- 
pany "for  a  Kiecial  and  peculiar  purpose  and 
use,  to  wit,  for  the  purpose  of  constructing 
therein,  thereunder,  and  over,  and  in  and  along 
its  lauds  extending  f^om  a  point  in  the  vicinity 
of  Fourth  and  Hill  streets  in  the  dty  of  Los 
Angeles,  in  a  general  westerly  and  southerly  di- 
rection through  said  parcel  to  the  westerly  d^ 
limits  of  the  city  of  Los  Angeles  and  beyond  to 
a  point  of  connection  in  the  railroad  of  the  Pa- 
cific Electric  Railway  Company  at  or  near  Vine- 
yard station,  a  railroad  to  be  operated  through 
a  subway;  but  in  this  connection  the  court 
finds  the  fact  to  be  that  said  land  was  not  at 
the  commencement  of  this  action  and  is  not  now, 
and  never  has  been,  used  for  snch  purposes,  and, 
further,  that  said  defendant  has  not  acquired 
either  the  fee  to  or  easements  or  rights  of  way 
under  or  over,  or  any  other  interests  in,  such  en- 
tire strip  of  land  between  said  terminal  points 
as  would  be  necessary  in  order  to  enable  it  to 
construct  and  operate  such  railroad,  nor  has  it 
acquired  any  franchise  so  to  do." 

Although  the  title  to  the  parcels  In  ques- 
tion is  held  in  the  name  of  the  land  company, 
the  consideration  therefor  was  paid  by 'the 
railway  company,  and  the  land  is  held  for  its 
use  for  the  purpose  stated  in  the  findings. 
The  entire  expenditures  made  by  the  de- 
fendant in  purchasing  the  property  required 
by  it  for  the  proposed  subway  exceeded  f 2,- 
000,000,  and  there  is  a  great  public  need 
for  a  subway,  to  relieve  the  congestion  of  traf- 
fic on  the  street  surfaces  of  the  city.  The 
enterprise,  although  delayed,  has  not  been,  in 
any  sense  of  the  word,  abandoned  by  the 
railway  company.  Alwut  90  per  cent  of  the 
right  of  way  therefor  has  been  acquired.  All 
of  this  is  shown  by  uncontradicted  evidence. 
The  Judgment  of  the  court  below,  in  Its  rela- 
tion to  the  matter  of  the  subway,  proceeds 
upon  the  theory  that,  under  the  facts  found, 
these  parcels  were  not  already  devoted  to 
public  use,  but  should  be  treated  as  private 
property. 

"It  is  property  appropriated  to  public  usCi 
which  is  *  *  *  protected  from  condemnation 
except  'for  a  more  necessary  public  use';  and  as 
to  lands  owned  by  defendant,  but  which  have 
not  been  thus  appropriated,  and  are  not  likely 
in  the  future  to  be  needed  for  the  existing  public 
use,  tjie  inhibition  does  not  apply."  Southern 
Pac.  R.  R.  Co.  V.  So.  OaL  Ry.  Co.,  Ill  Cal. 
221,  43  Paa  602. 

In  that  case  it  was  clear  that  the  strip  of 
land  sought  to  be  condemned — although  lo- 
cated within  the  limits  of  a  tract  acquired 
by  defendant  as  part  of  Its  right  of  way — 
was  not  in  use  by  the  defendant,  and  would 
not  probably  be  needed  for  railroad  purpos- 
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es.  The  defendant  had  completed  its  road 
upon  adjacent  land,  and  bad  ample  room 
thereon  for  Its  business.  We  are  plainly 
left  to  Infer  that,  If  the  execution  of  its 
plans  had  been  merelj'  unfinished,  and  if  the 
orderly  completion  of  the  work  under  those 
plans  had  required  that  defendant  use  for 
railroad  purposes  the  land  sought  to  be 
condemned  for  the  use  of  the  plaintiff,  the 
claimed  prior  devotion  thereof  to  public  use 
by  the  defendant  would  have  been  sustained. 
From  the  findings  quoted  above,  it  seems  that 
the  court,  In  determining  that  the  parcels  in 
question  have  not  been  appropriated  to  a 
public  use,  placed  its  principal  stress  upon 
the  facts  that  appellants  have  not  yet  ac- 
quired title  to  all  of  the  propei-ty  necessary 
to  complete  the  strip  over  which  they  ex- 
pect to  construct  the  proposed  lines,  and 
have  not  obtained  any  franchise  allowing 
the  road  to  be  constructed  across  the  streets 
which  intersect  the  strip.  We  cannot  sub- 
scribe to  the  doctrine  that  no  part  of  a  right 
of  way  may  be  considered  as  having  been  de- 
voted to  the  public  use  for  which  it  has  been 
acquired,  until  all  of  the  right  of  way  has 
been  acquired.  That  rule  would  place  unrea- 
sonable and  unnecessary  obstacles  in  the 
way  of  such  enterprises.  It  is  sufficient  that 
a  corporation  in  charge  of  a  public  use,  in 
the  due  prosecution  of  its  enterprise,  has 
lawfully  obtained  for  that  use  property  nec- 
essary therefor,  with  a  reasonable  prospect 
that  the  work  will  be  carried  to  completion. 
And  the  prior  ownership  of  a  franchise  re- 
lating to  street  crossings  is  not  essential  to 
the  right  to  condemn,  or  to  hold  for  the  pro- 
posed use,  other  portions  of  the  right  of 
way.  Tuolumne  Water,  etc.,  Co.  v.  Fred- 
erick, 13  Cal.  App.  498,  110  Pac.  134. 

[7,  8]  It  is  our  opinion  that  the  court  in 
its  findings  should  have  determined  as  a 
matter  of  fact,  both  as  to  the  pole  line  and 
the  subway  parcels,  whether  they  had  been 
devoted  to  a  public  use,  and  that  upon  this 
Issue  the  burden  of  proof  was  upon  the 
defendants.  If  either  of  them  was  devoted 
to  a  public  use,  then  the  court  should  have 
determined  as  a  matter  of  fact  whether  that 
and  the  proposed  use  were  consistent,  and 
on  this  Issue  the  burden  of  proof  was  upon 
the  plaintiff  to  show  that  the  uses  were 
not  consistent,  and  that  they  were  not  on  any 
reasonably  possible  terms  capable  of  con- 
'tinuing  together  on  the  parcels  sought  to 
be  condemned.  The  general  principle  that 
the  state  will  not  exercise  the  power  of  emi- 
nent domain  any  further  than  the  necessity 
of  the  public  requires  is  recognized  by  the 
provisions  of  the  Code  to  which  we  have  re- 
ferred. Therefore,  after  the  defendants  in 
a  case  like  this  have  shown  that  their  land 
Is  devoted  to  a  public  use  for  which  the 
right  of  condemnation  might  be  exercised  in 
their  behalf,  they  are  protected  from  destruc- 
tive interference  unless  the  city  can  estab- 
lish by  sufficient  evidence  that  In  fact  the 
use  for  park  purposes  cannot  coexist  with 


continued  use  of  the  property  by  the  defend- 
ants. 

[9]  Appellants  claim  that  the  court  in  mak- 
ing its  interlocutory  Judgment  erred  In  re- 
fusing to  reserve  this  action  for  further  or- 
ders covering  the  matter  of  taxes  and  as- 
sessments accrued  subsequent  to  the  com- 
mencement of  the  action  and  levied  by  the 
city  of  Los  Angeles.  In  accordance  with  the 
findings  of  fact,  the  court  allowed  to  the 
defendants  certain  sums  covering  the  values 
of  the  parcels  of  land  to  be  condemned,  of 
which  it  was  specified  that  certain  portions 
of  the  aggregate  sums  represented  taxes  and 
assessments  which  became  Hens  ui>on  said 
parcels  subsequent  to  the  filing  of  tills  ac- 
tion, and  which  the  defendants  have  paid 
or  owe.  The  defendants  requested  that  the 
Interlocutory  Judgment  contain  a  provision 
reserving  the  case  for  further  consideration 
in  order  that  the  respective  defendants  may 
receive,  in  addition  to  the  awards  therein 
provided  for,  the  amount  of  any  and  all  taxes 
and  assessments  upon  parcels  of  land  owned 
by  them  respectively  which  shall  have  been 
levied  or  accrued  or  become  a  lien  upon  said 
premises  at  the  time  of  payment  of  the 
awards  herein.  With  this  request  the  court 
did  not  comply,  and  we  think  that  the  re- 
fusal was  Justified.  In  section  1249,  Code  of 
Civil  Procedure,  it  is  provided  that  for  the 
purpose  of  assessing  compensation  and  dam- 
ages (when,  as  in  this  case,  the  issue  is  tried 
within  one  year  after  the  date  of  commence- 
ment of  the  action): 

"The  right  thereof  shall  be  deemed  to  have  ac- 
crued at  the  date  of  the  issuance  of  summons 
and  its  actual  value  at  that  date  shall  be  the 
measure  of  compensation  for  all  property  to  be 
actually  taken.  *  *  *  If  an  order  be  made 
letting  the  plaintiff  into  possession,  as  provided 
in  section  1254,  the  compensation  and  damages 
awarded  shall  draw  lawful  interest  from  the  date 
of  such  order.    *    ♦    ♦ " 

Section  1264  states  the  conditions  under 
which,  pending  an  appeal  from  the  Judgment, 
a  plaintiff  who  has  paid  into  court,  for  the 
defendant,  the  required  sums,  may  take  pos- 
session of  and  use  the  property  until  the  final 
conclusion  of  the  litigation.  The  property 
is  not  taken,  so  as  to  Interfere  with  the  de- 
fendants' ownership  of  their  property,  un- 
til the  compensation  is  made  to,  or  paid  Into 
court  for,  the  owner.  These  facts  draw  a 
line  of  distinction  between  the  case  In  hand 
and  the  New  Tork  decisions  relied  upon  by 
appellants.  In  re  Mayor,  etc.,  of  the  City  of 
New  York,  40  App.  Div.  281, 68  N.  Y.  Supp.  58 ; 
In  re  Morris  Avenue  in  the  City  of  New  York, 
118  App.  Dlv.  117, 103  N.  Y.  Supp.  ISa  Those 
cases  arose  under  statutes  whereby  the  actoal 
appropriation  of  property  occurred  at  a  time 
prior  to  the  ascertainment  of  Uie  amount  of 
damages  to  be  paid.  Manifestly  Che  defend- 
ants could  not  be  charged  with  subsequent 
taxes  against  property  which  they  bad  ceased 
to  own.  Therefore  the  city  was  not  permit- 
ted to  retain,  out  of  the  award  made  in  the 
condemnation   piweedings,    the   amount    of 
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such  tax  assesaments.  Section  1249,  Code  oT 
CIWI  Procedure,  "excludes  all  consideration 
of  other  than  the  value  of  the  property  at  the 
date  of  the  Issuance  of  the  summons  in  the 
acUoa"  City  of  Los  Angeles  v.  Gager,  10 
Cal.  App.  378,  102  Pac.  17. 

[10]  It  la  next  claimed  that  the  court  erred 
in  refusing  to  make  an  award  to  defendant 
Pacific  Electric  Railway  Company  for  the 
taking  of  power  pole  line  parcel  46^.  Re- 
spondent replies  that  In  fact  the  term  "parcel 
46W  was  not  used  to  designate  any  parcel 
of  land  sought  to  be  taken,  but  was  a  term 
adopted  merely  for  convenience,  to  indicate 
that  portion  of  the  pole  line  which  had  been 
built  across  certain  parcels  designated  by 
appropriate  numbers,  and  which  were  all 
owned  by  defendants  other  than  these  ai>- 
I>ellant8,  and  awards  were  made  to  the  own- 
ers for  the  taking  thereof.  To  this  appellants 
reply  that  the  bill  of  exceptions  Is  stipulated 
to  contain  all  of  the  evidence  In  the  case  and 
a  full  and  true  copy  "of  all  of  the  Judgment 
roll,  except  the  pleadings  of  defendants  other 
than  the  above-named  defendants,  which  said 
pleadings  'of  said  other  defendants  do  not 
relate  to  or  in  any  manner  aftect  the  rights  of 
the  above  named  defendants-appellants  here- 
in, and  have  no  bearing  upon  the  issues  rais- 
ed by  the  said  defendants-appellants  in  the 
superior  court";  and  appellants  say  that 
there  is  no  evidence  to  the  effect  that  there 
is  or  was  any  other  owner  of  parcel  46^  or 
any  Interest  therein,  except  the  Pacific  Elec- 
tric Railway  Company,  who  was  in  occupa- 
tion of  the  same  under  claim  of  dedication, 
and  who  was  devoting  the  same  to  public 
use,  that  the  evidence  is  attsolutely  all  one 
way  on  this  point,  and  that  therefore  the 
court  erred  in  falling  to  award  to  appellants 
the  value  of  the  right  Of  way.  While  it  does 
appear  in  the  findings  and  Judgment  that  the 
court  found  that  this  land  belonged  to  other 
defendants  and  did  award  to  other  defend- 
ants sums  for  the  taking  thereof,  appellants 
claim  that  under  this  bill  of  exceptions,  which 
contains  all  of  the  evidence  in  the  cause,  that 
those  findings  and  those  awards  were  entirely 
without  the  support  of  any  evidence.  In  the 
answer  of  defendants  they  describe  the  so- 
called  power  pole  Une  parcel  46V^,  allege  their 
ownership  thereof  and  devotion  thereof  to 
public  use,  and  further  say: 

"That  said  parcels  of  land  constitute  a  part 
of  a  right  of  way  for  said  transmission  power 
line,  as  an  adjunct  to  the  railroad  of  the  de- 
fendant, and  if  said  parcels  of  land  are  taken 
without  reaervinf  to  these  defendants  the  right 
to  hereafter  maintain  and  operate  said  high- 
power  transmission  line,  this  defendant  and 
said  remaining  portion  of  said  lands  will  b« 
damaged  in  the  sum  of  $1,000,000;  that  the  de- 
fendant Pacific  Electric  Railway  Company  now 
owns,  and  has  for  many  years  heretofore  owned 
and  been  in  possession  of,  a  right  of  way 
through"  certam  lands,  deambing  the  same  in 
detail. 

Testimony  was  Introduced  by  the  defend- 
ants showing  the  facts  with  reference  to  the 


dedicatlim  of  the  land  to  public  nse  and  the 
acquirement  of  title  to  a  perpetual  pole  line 
easement  by  the  Padflc  Electric  Railway 
Company.  Basing  their  argument  upon  the 
facts  thus  shown,  appellants  contend  that  the 
owner  of  the  land,  by  permitting  the  raUway 
company  to  enter  thereon  and  establish  its 
public  nse,  thereby  dedicated  the  land  to 
public  use  so  that  the  title  to  the  land,  so 
far  as  necessary  to  that  public  nse,  passed  to 
the  company ;  that  is,  a  perpetual  easement; 
that  the  defendant  has  therefore  a  title  to 
this  power  pole  line  easement  by  dedication, 
and  not  by  adverse  possession.  It  has  been 
held  In  the  case  of  public  service  corporations 
that  when  it  appears  that,  although  the  entry 
was  originally  without  right,  the  owner  per- 
mitted the  corporation  to  make  an  entry  on 
Ills  land  and  complete  and  construct  works 
for  which  his  land  was  appropriated,  and  fail- 
ed to  bring  an  action  until  after  public  inter- 
ests, by  reason  of  the  construction,  have  in- 
tervened, the  right  of  the  owner  to  maintain 
ejectment  Is  denied,  and  be  is  remitted  to  an 
action  for  damages  alone.  Gumsey  v.  North- 
ern California  Power  Co.,  100  Cal.  699,  709, 
117  Pac.  906, 36  L.  R.  A.  (N.  S.)  185.  It  follows, 
say  appellants,  that  they  are  entitled  to  com- 
pensation for  the  taking  of  this  land,  al- 
though their  title  was  an  easement  only. 

To  the  foregoing  the  reep<Kident  replies 
that  the  answer  contains  only  an  allegation 
of.  ownership  by  the  defendants  of  a  right 
of  way  over  the  land.  Transcript  fols.  477- 
493.  Respondmit  denies  that  the  testimony 
shows  a  dedication  thereof  to  public  use  and 
the  acquiring  of  title  to  a  perpetual  or  any 
pole  line  easement.  This  argument  seems  to 
be  based  upon  the  previous  argument  that 
&e  use  of  a  pole  line  for  the  purposes  de- 
scribed is  not  a  public  use.  It  la  admitted  by 
respondent  that  the  testimony  shows  the  con- 
struction of  the  pole  line  and  its  use  for 
transmission  of  power  to  the  railway  com- 
pany, but  respondent  says  this  does  not  prove 
that  any  title  to  an  easement  has  been  ac- 
quired.   Respondent's  Brief,  p.  163  et  seq. 

"Not  only  did  they  fail  to  introduce  any  testi- 
mony to  that  end,  but,  even  bad  they  done  so,  the 
finding  of  the  court  that  the  title  to  the  land 
embraced  in  the  parcels  traversed  by  this  por- 
tion of  the  pole  un«  was  in  other  parties  was 
equivalent  to  a  finding  against  the  contention  of 
these  appellants." 

We  are  inclined  to  the  view  that  Gum- 
sey V.  Northern  California  Power  Co.,  supra, 
recognizes  that  under  the  circumstances  there 
stated  the  easement  acquired  by  the  corpora- 
tion became  a  substantial  property  right,  the 
value  of  which  would  have  to  be  accounted 
for  by  any  other  party  seeking  to  enforce  a 
superior  right  of  eminent  domain  upon  the 
same  premises.  The  owners  of  the  fee,  there- 
fore, are  not  entitled  to  all  of  the  compensa- 
tion to  be  allowed  for  the  taking  of  the  land, 
if  the  right  of  way  is  to  be  included  in  the 
condemnation  without  any  reservation  of  fur- 
ther right  of  use  thereof  by  the  defendants. 
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It  1b  deemed  unnecessa'ry  to  review  in  de- 
tail tbe  several  otiter  claims  by  appellants 
that  the  findings  do  not  cover  all  of  the  issues 
raised  by  the  answer,  and  that  the  evidence 
is  iusuffldent  to  support  certain  findlngii. 
Assuming  that  upon  another  trial  the  court 
will  apply  to  the  case  the  principles  which  we 
have  endeavored  to  make  clear  in  this  deci- 
sion, it  is  not  to  be  expected  that  the  findings 
then  made  will  omit  any  necessary  fact,  or 
leave  room  for  doubt  as  to  their  meaning. 

The  Judgment  and  order  are  reversed. 

We  concur:   JAMES,  J.;  SHAW,  J. 


SECURITY  LIFE  INS.  CO.  OF  AMERICA  T. 

BOOMS  et  al.     (Civ.  1462.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   July  22,  1916.) 

1.  Tbiai.  «=!>391— Findino— Isstti. 

In  an  action  to  cancel  a  policy  of  life  In- 
surance on  the  ground  that  when  the  application 
was  accepted,  and  when  the  piemium  was  paid 
and  the  policy  delivered,  the  insured  was  not  in 
good  health,  alleging  that  the  plaintiff  had  no 
knowledge  thereof  until  after  ner  death,  and 
where  .the  evidence  as  to  knowledge  was  conflict- 
ing, the  plaintiff  was  entitled  to  a  finding 
thereon. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  914;    Dec.  Dig.  <8s9391.] 

2.  Appeal  and  Ebbob  «=3931(4)  —  Bxvibw  — 
Finding. 

Where  appellant  was  entitled  to  a  finding 
upon  an  issue  of  fact,  but  the  findings  were 
sOent  thereon,  the  appellate  court  must  deter- 
mine the  case  as  if  the  finding  had  been  in  favor 
of  the  appellant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3764;   Dec.  Dig.  <S=»931(4).] 

3.  InsuBANCE   ^=:»291(1)— Refbksentations— 
Risk— Health. 

An  applicant  for  life  insurance  is  bound  to 
disclose  such  changes  in  his  fibysical  condition  as 
occur  pending  the  negotiation  as  would  influence 
the  insurer's  judgment  as  to  the  advisability  of 
accepting  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  g  681;    Dec  Dig.  «=3291(1).] 

4.  INSUBAMOE    <=»291(1)— BBFBBSENTATIOITB— 

Sickness— Pkndino  Dkliveby  os  Pouot. 
Civ.  Code,  |  2577,  declares  the  completion 
of  a  cmtract  of  insurance  to  be  the  time  to 
which  a  representation  must  be  presumed  to 
refer.  An  application  for  life  insurance  declared 
that  the  policy  should  not  take  effect  until  the 
premium  was  paid  and  the  policy  delivered. 
The  insured  in  her  application  stated  tiiat  she 
had  not  any  of  the  diseases  mentioned  or  any 
illness  other  than  as  specifically  stated  by  her. 
She  was  attacked  by  typhoid  fever  after  making 
the  application  and  before  delivery  of  the  pol- 
icy. Held  that  on  such  delivery,  in  the  absence 
of  insured's  knowledge  of  her  sickness,  the  policy 
was  properly  rescinded. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  681;    Dec  Dig.  <S=»291(1).] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty ;   W.  H.  Thomas,  Judge. 

Action  by  the  Security  Life  Insurance  Com- 
pany of  America  against  Lena  M.  Scott 
Booms  and  others;  with  cross-complaint  by 
defendant  Booms.    Judgment  that  plaintiff 


take  nothing  on  its  complaint  and  jodgment 
for  defendant  on  the  cross-c<nnplaint,  and 
plaintiff  appeals.    Reversed. 

C.  R.  Allen,  of  Los  Angeles,  and  B.  E.  Tar- 
ver,  of  Santa  Ana,  for  appellant.  Head  ft 
Marks,  of  £'ullerton,  for  respondents. 

CONREX,  P.  J.  On  or  about  October  12, 
1910,  Mary  L,  Young  made  application  to  ap- 
pellant for  an  insurance  policy  upon  her  life, 
to  be  issued  in  favor  of  her  daughter  Lena 
M.  Scott,  who  Is'  the  respondent  Lena  M. 
Scott  Booms.  In  that  application  she  iit;ret;d 
that  the  statements  therein  made  by  her 
were  full,  complete,  and  true,  and  should,  in 
the  absence  of  fraud,  be  deemed  represcuta- 
tions  and  not  warranties.  It  was  further 
agreed  therein  that  the  policy  should  nut 
take  effect  tmtil  acceptance  of  the  application 
and  payment  of  the  first  premium.  Paymeat 
of  the  first  premium  was  completed  and  the 
policy  was  delivered  on  the  18th  day  ut 
November,  1910.  The  application  contained 
answers  to  Questions  asking  whether  the 
applicant  had  theretofore  had  any  of  cer- 
tain named  diseases,  the  list  not  includins 
typhoid  fever.  The  following  question  was, 
"Have  you  had  any  illness,  disease,  or 
Injury  other  than  as  stated  by  you  above  J" 
to  which  a  negative  answer  was  returned. 
In  February,  1911,  Mrs-.  Young  was  afflicted 
with  appendicitis,  and  after  an  operation 
therefor  she  died.  On  or  about  the  3d  day 
of  November,  1910,  Mrs.  Young  became  HI 
with  tTpboId  fever.  The  disease  ran  its 
course  in  about  10  or  12  days,  and  she  was 
substantially  recovered  therefrom  on  the  IStli 
day  of  November.  The  evidence  does  not 
show  that  the  appendicitis  was  In  any  way 
consequent  upon  the  typhoid  fever,  and  we 
shall  assume  that  the  two  diseases  were  en- 
tirely separate  and  disconnected.  After 
proof  of  death  of  Mary  L.  Young  had  been 
made  in  connection  with  respondent's  claim 
on  the  policy,  the  plaintiff  commenced  this 
action  to  obtain  cancellation  of  the  policy, 
basing  its  demand  upon  the  allegation  that 
at  the  time  said  application  for  insurance 
was  accepted  by  the  plaintiff,  and  also  at  the 
time  when  the  premium  was  paid  and  the 
policy  delivered,  Mary  ti.  Young  was  not  in 
good  health,  but  was  then  and  there  seriously 
ill.  It  was  further  alleged  that  Immediately 
upon  being  informed  of  the  condition  of  the 
said  Mary  L.  Young's  health  and  illness  as 
above  stated,  wbl<&  was  not  until  after  the 
death  of  said  Mary  L.  Young,  the  plaintiff 
tendered  to  the  defendant  the  amount  of  the 
premium  paid,  and  demanded  return  of  the 
policy  for  cancellation,  which  demand  was 
refused.  By  her  answer  respondent  denied 
said  allegations  as  to  illness  of  Mrs.  Young ; 
denied  that  the  plaintiff  did  not  learn  of  Mrs. 
Young's  Illness  until  on  or  about  the  23d  day 
of  November,  1911,  but  alleged  that  plaintiff 
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was  fully  advlaed  of  sadi  Illness  during  the 
time  thereof,  to  wit,  between  the  3d  and  11th 
days  of  November,  1910;  alleged  that  such 
illness  existed  only  between  the  Sd  and  11th 
days  of  November,  1910.  The  defendant  filed 
a  cross-complaint,  seeking  to  recover  Judg- 
ment on  the  policy,  to  which  an  answer  was 
filed,  setting  up  the  same  facts  as  were  al- 
leged in  the  complaint.  Judgment  was  enter- 
ed to  the  effect  that  the  plaintiff  recover 
nothing  on  Its  complaint,  and  also  was  In  fa- 
vor of  the  defendant  as  demanded  In  her 
cross-complaint  The  court's  findings  of  fact 
state  that  Mary  L.  Young  was  In  good  health 
from  the  10th  day  of  October,  1910,  until  the 
3d  or  4th  day  of  November,  1910,  and  that 
she  was  in  good  health  on  the  18th  day  of 
November,  1910;  also  that  the  application 
for  insurance  was  accepted  on  the  1st  day  of 
November,  1910,  and  that  the  policy  was  de- 
livered and  the  premium  paid  on  the  18th 
day  of  that  month. 

[1,2]  The  findings  are  silent  concerning 
the  question  as  to  plaintiff's  knowledge  of 
any  illness  of  the  assured  during  said  month 
of  November.  The  evidence  shows  that  no 
information  came  to  the  corporation  concern- 
ing that  Qlness  until  after  the  death  of  Mrs. 
Young,  unless  such  information  is  shown  by 
the  disputed  evidence  that  the  agent  who  re- 
ceived and  forwarded  the  application,  and 
who  delivered  the  policy  and  collected  the 
premium,  visited  the  house  of  the  assured 
during  her  said  Illness  early  in  November, 
1910.  It  was  further  agreed  that  the  accept- 
ance of  the  application  should  be  by  the  com- 
pany at  Its  executive  office  In  Chicago,  111., 
and  the  policy  named  certain  officers  who 
alone  should  have  power  to  make  or  modify 
the  contract  or  make  any  promise  or  repre- 
sentation concerning  the  same.  Assuming 
only  for  the  purpose  of  the  argument  that  the 
company  would  have  been  bound  by  knowl- 
edge of  said  agent  concerning  tba  Ulneas  in 
question,  it  follows  that  appellant  was  en- 
titled to  a  finding  upon  this  Usue  of  fact, 
and  we  must  determine  the  remaining  ques- 
tion in  the  case  as  If  the  finding  had  been  in 
favor  of  the  plaintiff ;  that  is,  that  the  plain- 
tiff was  without  knowledge  or  notice  of  Mrs. 
Young's  illness  until  after  the  delivery  of 
the  policy  and  after  the  death  of  the  assured. 

[3]  "The  completion  of  the  contract  of  in- 
surance is  the  time  to  which  a  representation 
must  be  presumed  to  refer."  Civ.  Code,  { 
2677.  "It  ifl  weU  settled  that  the  obligation 
rests  upon  an  applicant  for  life  insurance  to 
disclose  such  changes  in  his  physical  condi- 
tion as'  occur  pending  the  negotiation  as 
would  Influence  the  Judgment  of  the  ctjinpany 
as  to  the  advisability  of  accepting  the  risk." 
Thompson  v.  Travelers  Insurance  Co.,  18  N. 
D.  444, 101  N.  W.  900.  The  decisions  gener- 
ally are  to  the  same  effect.  See  note  in  8  li. 
R.  A.  (N.  S.)  083. 


[4]  Since,  In  accordance  with  the  section 
of  the  Civil  Code  quoted  above,  the  repre- 
soitatlons  contained  in  the  application  must, 
in  this  case,  be  deemed  to  refer  to  the  time 
when  the  premium  wa&'  paid  and  the  policy 
delivered,  it  follows  that  the  assured  at  that 
time  represented  that  she  had  not  had  any 
of  the  diseases  to  which  she  returned  a  nega- 
tive answer,  and  had  not  bad  any  illness  or 
disease  other  than  as  specifically  stated  by 
her.  To  say  that  these  representations  may 
be  ignored  In  the  instance  of  a  person  who 
receives  a  life  insurance  policy  Immediately 
following  upon  an  attack  of  typhoid  fever 
would  be  to  deny  one  of  the  most  Important 
rights  of  the  contracting  party.  The  Inher- 
ent probability  that  the  plaintiff  would  have 
hesitated  to  Isitue  a  policy  upon  the  life  of 
Mrs.  Young  at  that  particular  time  raises  to 
very  substantial  importance  its  right  to  have 
been  Informed  of  the  facts. 

The  appeal  is  from  the  Judgment,  and  the 
Judgment  is  reversed. 

We  concur:  JAMES,  J. ;  SHAW.  J. 


WEIiLS  V.  BOMERO.     (No.  188S.) 
(Supreme  Court  of  New  Mexico.    Sept  6, 1916.) 

(Bylldbui  liy  the  Court.) 

Appbai.  Aiin  EMkob  «=s>ie2(l)— SAnsrAonoN 

OF  JuDOMKNT— Effect. 
The  receipt  and  acceptance  of  the  amount 
of  a  Judgment  in  full  settlement  and  Satisfaction 
thereof  defeats  the  right  to  review  such  Judg- 
ment on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  am) 
Error,  Cent  DU.  U  981,  9^,  984-988,  990; 
Dec.  Dig.  «=»1K(1).] 

Appeal  from  District  Court.  Torrance 
County;    Medler,  Judge. 

Action  by  N.  A.  Wells  against  Oleotes 
Romero,  begun  In  Joatice  court,  and  appealed 
to  the  district  court.  From  a  Judgment  there 
In  bis  favor,  plaintiff  appeals.    Affirmed. 

George  W.  Prlchaid,  of  Sante  Vi,  for  ap- 
pellant E.  P.  Davles,  of  Santa  T6,  for  ap- 
pellee. 

PABKEB,  J.  Appellant  recovered  a  Judg- 
ment before  a  Justice  of  the  peace  for  $9.51 
against  the  appellee.  From  this  Judgment 
the  appellant  appealed  to  the  district  court, 
where  the  Judgment  of  the  Justice  of  the 
peace  was  affirmed  and  final  Judgmmt  ren- 
dered. Thereafter,  and  prior  to  the  taking 
of  the  appeal  to  this  court  the  appellee  paid 
Into  court  the  amount  of  this  Judgment, 
which  was  accepted  and  received  by  the  ap- 
pellant In  full  settlement  and  satisfaction 
of  the  Judgment  Thereafter  he  appealed  to 
this  court  Under  such  circumstances  the 
right  to  review  the  Judgment  had  been  walv- 
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ed  and  lost  to  the  appellant.    3  C.  J.  p.  681,  f 
654. 

It  follows  that  the  Judgment  of  the  district 
court  should  be  affirmed;  and  It  Is  so  or- 
dered. 

ROBERTS,  C.  J.,  and  HANNA,  J^  concur. 


MORRIS  V.  WARING  et  ui.    (No.  1865.) 

(Supreme  Court  of  New  Mexico.     Aug.  SO, 
1916.) 

(Svllabus  iy  the  Court.j 

HUSSAMD    AKD    Wm    «S9l49(l)    —   ULUBIBO 

Women— PuBCHABE  by. 
Sections  2757,  2758,  2759,  2762  2764,  2765, 
Code  1915,  interpreted,  and  held  that  property 
purchased  by  a  married  woman  with  money  bor- 
rowed upon  her  own  personal  credit,  and  which 
money  is  repaid  out  of  her  separate  estate,  is  her 
separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  573;  Dec.  Dig.  «=a.l4»(l).) 

Appeal  from  District  Court,  McKinley 
County ;   Herbert  F.  Reynolds,  Judge. 

Action  by  W.  H.  Morris  against  T.  A.  War- 
ing and  Leila  W.  Waring.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Matron  &  Wood,  of  Albuquerque,  for  ap- 
pellant A  T.  Hannett,  of  Gallup,  for  ap- 
pellees. 

PARKER,  J.  The  plaintiff,  appellant  here, 
brought  an  action  against  the  defendant,  T. 
A.  Waring,  one  of  the  appellees,  to  recover 
the  sum  of  13,859.07  in  the  district  court  of 
McKinley  county,  and  recovered  Judgment 
for  the  amount.  Execution  was  issued  and 
returned  nulla  bona.  At  the  time  of  the  in- 
curring of  the  debt,  the  recovery  of  the  Judg- 
ment, and  the  issuance  and  return  of  the 
execution,  the  said  defendant  and  Leila  W. 
Waring  were  husband  and  wife.  When  the 
debt  was  contracted  the  defendant  T.  A  War- 
ing was  the  owner  of  certain  property  in  the 
town  site  of  Gallup.  Thereafter  he  conv^ed 
to  hli  wife  the  said  property  for  the  sum  of 
|80,  and  thereafter  bad  no  other  property 
upon  which  execution  could  be  levied.  It 
was  alleged  that  this  conveyance  was  without 
valuable  consideration,  and  was  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  plaintiff  and  other  creditors  of  the  de- 
fendant T.  A.  Waring,  and  was  accepted  by 
the  defendant  Leila  W.  Waring  witti  foil 
knowledge  of  that  purpose.  It  was  further 
alleged  that  the  defendants  purchased  with 
the  funds  of  the  marriage  community  certain 
other  property  described  in  the  complaint, 
and  that  all  of  said  property  was  properly  ap- 
plicable to  the  payment  of  the  plalntlfTs  Judg- 
ment, and  that  the  defendant  T.  A  Waring 
was  insolvent,  except  for  his  interest  in  said 
community  property.  The  plaintiff  prayed 
that  the  deed  from  the  defendant  T.  A.  War- 
ing to  his  wife,  be  declared  null  and  void  as 


against  the  plaiutiff,  and  tbat  all  of  the  prop- 
erty be  held  subject  to  the  payment  of  the 
plaintifPa  Judgment. 

The  answer  admitted  tbat  the  defendant  T. 
A  Waring  gave  the  note  described  in  the 
complaint,  but  denied  that  it  was  a  communi- 
ty debt,  and  alleged  that  it  was  the  s^>arate 
debt  of  the  said  Waring.  It  admits  that  the 
said  Waring,  when  the  debt  was  contracted, 
was  the  owner  of  the  property  first  men- 
tioned, and  that  he  conveyed  the  same  to  his 
wife  by  two  deeds,  and  that  he  had  no  other 
property  standing  in  his  name.  It  denies 
that  said  transfer  to  his  wife  was  made  for 
the  purpose  of  hindering,  delaying,  or  de- 
frauding the  plaintiff  or  other  creditors,  and 
alleged  tbat  said  deeds  were  made  from  the 
defendant  Waring  to  bis  wife,  for  a  good, 
sufficient,  and  valuable  consideration,  to  wit, 
$80.  It  alleged  that  all  of  the  other  property 
hereinbefore  mentioned  was  either  inherited 
by  the  defendant  Lelia  W.  Waring,  or  was 
purchased  with  her  separate  property  and 
money  which  was  bequeathed  to  her  by  her 
first  husband,  or  with  money  derived  by  her 
from  the  estate  of  deceased  ancestors.  It 
denied  that  any  of  the  property  described  in 
the  complaint  was  community  property,  and 
alleged  that  it  was  the  sole  and  separate  es- 
tate of  the  defendant  Leila  W.  Waring.  At 
the  conclusion  of  the  trial  the  plaintiff  made 
requests  for  findings,  which  were  denied,  and 
the  court,  of  its  own  motion,  found  as  fol- 
lows: That  the  plaintiff  recovered  the  Judg- 
ment against  the  defendant  Waring,  as  al- 
leged in  the  Complaint,  and  that  execntion 
was  issued  and  returned  nulla  bona  as  al- 
leged therein;  that  said  Judgment  was  re- 
covered upon  a  debt  which  was  a  community 
debt  of  the  marriage  community  of  the  two 
defendants,  but  it  was  not  the  individual  debt 
of  the  defendant  Lelia  W.  Waring,  nor  a  debt 
upon  which  her  separate  property  might  be 
taken  or  sold,  and  that  the  Judgment  still  re- 
mains unpaid  and  unsatisfied ;  when  the  debt 
was  incurred  the  property,  afterwards  con- 
veyed to  the  wife,  stood  in  the  name  of  the 
defendant  T.  A.  Waring ;  and  that  the  value 
of  these  lots  as  unimproved  was  about  $100 
in  the  year  1910;  that  a  dwelling  and  other 
permanent  Improvements  were  made  upon 
this  property  during  the  year  1911  to  the 
amount  of  $1,200,  which  Improvements  and 
the  taxes  on  the  property  were  paid  for  by 
the  defendant  Lelia  W.  Waring,  and  that  tbe 
value  of  the  lots  as  Improved  was  substan- 
tially $1,900 ;  that  it  was  not  alleged  in  tbe 
pleadings  nor  was  there  any  proof  of  an 
agreement  between  the  defendant  T.  A  War- 
ing and  his  wife  concerning  the  payment  to 
her  of  the  moneys  paid  by  her  upon  these 
improvements,  nor  was  there  any  claim  or 
proof  that  it  was  to  be  paid ;  that  after  tbe 
improrementa  were  made,  and  while  the  debt 
of  plaintiff  existed,  the  defendant  T.  A.  War- 
ing conveyed  this  property  to  his  wife  for  a 
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consideration  of  $80,  and  at  the  time  of  such 
conveyance  this  was  the  only  property  stand- 
ing In  defendant's  name,  subject  to  the  pay- 
ment of  ttie  plaintiff's  debt ;  that  the  defend- 
aut,  Leila  W.  Waring,  Inherited  from  her 
former  husband,  who  died  In  1805,  personal 
ptopertj  to  the  amount  of  approximately 
$2,000,  which  she  then  loaned  to  her  father, 
and  which  was  repaid  to  her  In  different 
amounts,  but  had  been  fully  repaid  from  12 
to  16  years  ago,  and  when  repaid  was  used, 
In  whole  or  in  part;  as  an  investment  In  a 
partnership  formed  between  her  and  her 
brothers  to  carry  on  a  trading  business  at 
Gallup ;  that  she  likewise  inherited  from  her 
former  husband  a  house  and  lot  which  sold 
for  13,800,  a  thousand  of  which  was  paid  In 
cash  and  the  balance  in  notes  bearing  8  per 
cent  interest;  the  Interest  of  these  notes 
was  paid  semiannually,  and  the  principal  ol 
the  notes  was  not  paid  until  the  year  1014; 
that  about  the  year  lOOS  her  brother,  with 
whom  she  had  engaged  in  the  iMutnersblp 
business,  died,  and  out  of  her  share  of  that 
business  she  received  substantially  $2,600; 
that  with  a  portion  of  this  money  she  bought 
and  still  owns  a  half  interest  In  a  trading 
partnership  known  as  the  Ft  Wlngate  Trad- 
ing Company,  and  other  portions  she  loaned 
out  oh  notes  at  interest ;  that  the  defendants 
were  mai'rted  in  the  year  1000;  that  there- 
after in  1003,  1010,  1011.  and  1913,  the  de- 
fendant Leila  W.  Waring  purchased  certain 
property  mentioned  in  the  finding  for  the 
sum  of  $6,626,  and  that  part  of  the  purchase 
price  for  the  sum  was  borrowed  by  her  from 
third  persons  upon  her  individual  unsecured 
note,  the  property  then  being  deeded  and 
conveyed  to  her;  that  when  some  of  these 
notes  became  due  she  paid  them  with  money 
borrowed  from  other  persons,  giving  them 
in  turn  her  unsecured  promlssorr  note ;  that 
these  notes  were  paid  by  Mrs.  Waring  out  of 
moneys  which  were  either  interest  received 
by  her  on  the  loans  of  the  money  derived 
from  her  former  husband's  estate,  or  the  pro- 
ceeds or  profit  of  her  investment  of  her  sepa- 
rate funds  in  the  iwrtnersblp  transaction 
with  her  brothers,  or  lenta  received  from  the 
property  so  purchased  by  her,  or  moneys  paid 
to  her  from  roomers  whom  she  took  Into  her 
house,  or  from  some  or  all  of  these  sources, 
and  none  of  the  personal  earnings  of  the  de- 
fendant T.  A.  Waring,  nor  the  proceeds  of  the 
business  conducted  by  him,  were  used  In  the 
payment  of  the  said  notes;  that  just  how 
much  of  these  notes  or  debts  were  paid  by 
rents  of  the  property,  how  much  with  interest 
derived  from  loans  of  Mrs.  Waring's  separate 
estate,  and  how  much  with  room  rent,  the 
evidence  failed  to  disclose,  but  it  was  all  paid 
from  the  combined  sources  mentioned. 

The  court  coiicluded,  as  a  matter  of  law, 
that  the  Judgment  in  f&vor  of  plaintiff 
against  the  defendant  T.  A.  Waring  was  a 
judgment  and  debt  of  the  commanlty,  and  for 
which  ooBunuoitir  property  may  be  seised  and 


applied  in  payment;  that  the  conveyance  to 
the  defendant  Leila  W.  Waring  by  her  hus- 
band, above  recited,  was  not  fraudulent  or 
void  as  against  creditors ;  that  the  property 
purchased  by  the  wife  during  the  existence 
of  the  marriage  community  with  money  bor- 
rowed by  her  on  her  separate  individual,  un- 
secured note,  and  property  conveyed  to  her  as 
a  result  of  said  transaction,  did  not  become 
community  property,  but  became  and  remains 
the  sole  and  separate  property  of  the  defend- 
ant Leila  W.  Waring,  and  not  subject  to  the 
payment  of  the  community  debt;  that  her 
partnership  Interest  in  the  Ft.  Wlngate  Trad- 
ing Company  is  Ultewlse  her  separate  proper- 
ty under  the  facts  found;  that  the  defend- 
ants are  entitled  to  judgment  dismlBSiug  the 
complaint  upon  the  merits.  Whereupon,  a 
judgment  of  dismissal  upon  the  merits  was 
entered  by  the  court,  and  the  plaintiff  ap- 
peals 

L  The  principal  proposition  relied  upon  by 
counsel  for  appellant  i.s  that  property  pur- 
chased by  the  wife  with  money  borrowed  on 
unsecured  notes  during  the  existence  of  the 
marriage  community  becomes  community 
property,  and  its  status  is  not  changed  be- 
cause the  debt  or  notes  are  afterwards  paid, 
in  whole  or  in  part,  by  her  separate  property. 
The  proposition  turns  upon  a  proper  inter- 
pretation of  our  statutes.  The  pertinent  pro- 
visions are  as-  follows: 

"Sec.  2757.  All  property  of  the  wife  owned  by 
her  before  marriage  and  that  acquired  aftw- 
wards  by  gift,  -  bequest,  devise  or  descent,  with 
the  rents,  issues  and  profits  thereof  is  her  sep- 
arate property.  The  wife  may  without  the  con- 
sent of  her  husband  convey,  her  set)arate  prop- 
erty. 

"Sec.  2758.  AU  property  owned  by  the  hus- 
band before  marriage,  and  that  acquired  after- 
wards by  gift,  bequest,  devise  or  descent,  with 
the  rents,  issues  and  profits  thereof  is  bis  sepa- 
rate property. 

"Sec.  2760.  The  earnings  of  the  wife  are  not 
liable  for  the  debts  of  the  husband." 

"Sec.  2762.  The  separate  property  of  the 
wife  is  not  liable  for  the  debts  of  her  husband, 
but  is  liable  for  her  own  debts,  contracted  be- 
fore or  after  marriage." 

"Sec  2764.  All  other  property  acquired  after 
marriage  by  either  husband  or  wife,  or  l>oth,  is 
community  property ;  but  whenever  any  proper- 
ty is  conveyed  to  a  married  woman  by  an  instru- 
ment in  writing  the  presumption  is  that  title 
is  thereby  vested  in  her  as  her  separate  proper- 
ty.   ••    • 

"Sec.  2765.  The  property  of  the  community  is 
not  liable  for  the  contracts  of  the  wife,  made 
after  marriage,  unless  secured  by  a  pledge  or 
mortgage  thereof  ezecated  by  the  husband." 

See  Code  1916. 

We  start  out  with  the  proposition,  as  ap- 
pears from  the  above  provisions,  that  all 
property  owned  by  husband  or  wife  before 
marriage  and  all  afterwards  acquired  by  gift, 
bequest,  devise,  or  descent  with  the  rents, 
issues,  and  profits  thereof,  remain  the  sepa- 
rate property  of  the  spouse  so  owning  or  ac- 
quiring it  We  have  the  further  propo8iti<m 
that  the  wife's  earnings  are  not  liable  for 
the  husband's  debts.  In  the  case  at  bar, 
therefor^  this  ptopttty  Is  the  separate  prop- 
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erty  of  the  wife,  It  all  having  been  paid  for 
out  of  the  earnings  of  the  wUe  and  out  of 
the  proceeds  or  income  of  her  separate  prop- 
erty, unless  the  fact  that  she  bought  some 
of  it  on  her  own  pers<HiaI  credit,  and  after- 
wards paid  the  obligation  out  of  her  separate 
estate,  changes  the  rule. 

The  contention  of  appellant  is  that  the  pur- 
chase on  credit,  or  the  borrowing  of  money 
on  the  wife's  own  personal  credit,  with  which 
to  purchase  the  property,  makes  the  property 
community  property.  This  contention  is  un- 
sound both  in  principle  and  upon  the  weight 
of  authority.  In  considering  the  question  It 
is'  to  be  borne  in  mind  that  the  community  is, 
under  no  circumstances,  bound  by  the  con- 
tracts of  the  wife,  her  separate  property 
alone  l>^ng  chargeable  with  the  payment  of 
her  debts,  unless  the  husband  secures  the 
same  by  pledge  or  mortgage  of  the  common 
property.  It  is  also  concededly  true  that 
property  which  is  separate  may  be  exchanged 
for  other  property,  and  the  latter  will  re- 
tain the  same  separate  character.  Under  our 
statutes  the  rents,  issues,  and  profits  of  sep- 
arate property  remain  separate,  and  the  earn- 
ings of  the  wUe  remain  her  separate  proper- 
ty. The  doctrine  tltat  property  acquired  dur- 
ing marriage  by  exchange  therefor  of  sepa- 
rate property  remains  separate  property  is 
contrary  to  the  absolute  letter  of  the  statute, 
and  was  no  doubt  formulated  by  the  courts 
out  of  necessity,  and  to  render  the  right  to 
separate  property  effective.  If  "all  other 
property  acquired  after  marriage  •  ♦  ♦  Is 
community  property,"  as  is  declared  by  the 
letter  of  the  statute,  then  neither  husband 
Dor  wife  during  coverture  can  acquire  sep- 
arate property  except  by  gift,  bequest,  devise, 
or  descent.  If  they  have  separate  property, 
they  must  keep  it  Just  as  It  is,  else  if  they 
sell  or  exchange  it  and  Invest  in  other  prop- 
erty, the  property  so  acquired  will  Iiecome 
common  property.  The  letter  of  the  statute 
would  bring  about  this  result  But  the 
courts  wisely  Ingrafted  upon  the  doctrine  the 
principle  that  where  property  is  acquired 
during  marriage  by  the  sale  or  exchange 
of  separate  property,  It  remains  separate 
property.  And  In  this  case,  it  the  wife  had 
exchanged  her  separate  property  for  the  prop- 
erty in  question,  there  would  be  no  doubt  that 
It  would  be  separate  property.  Or,  if  she  had 
sold  her  separate  property  and  Invested  the 
proceeds  in  the  property  involved,  there  would 
be  no  question  as  to  Its  separate  character. 
But  she  borrowed  the  money  with  which  to 
purchase  the  properly  upon  her  individual 
credit.  In  so  doing  she  incurred  an  obligation 
which  in  no  event  could  become  a  liability 
of  the  community,  and  one  which  could  be 
enforced  only  against  her  s^arate  estate. 
Tbe  community  incurred  no  liability  what- 
ever, and  to  take  the  property  would  work  a 
forfeiture  of  the  same,  not  only  against  ber, 
but  against  her  creditors.  Her  creditor  has 
DO  remedy  against  the  .coa^sunltyv  and  if  the 


property  Is  to  be  forfeited,  his  claim  will  be 
defeated.  Tills  money  must  have  been  loaned 
upon  the  credit  which  she  had  by  reason  of 
her  ownership  of  separate  property,  for  her 
creditor  knew  he  could  not  look  to  the  com- 
munity property  for  payment.  Even  if  she 
owned  no  other  separate  property  when  she 
purchased  the  property  in  question,  her  cred- 
itor, at  once,  upon  the  passing  of  title  to  her, 
might  look  to  the  same  for  payment.  In  es- 
sentiaU  the  purchase  of  property  by  a  mar- 
ried woman,  under  statutes  like  ours,  with 
money  borrowed  on  ber  individual  credit,  is 
an  exchange  of  separate  prc^>erty  for  sepa- 
rate property.  The  husliand  alone  can  con- 
tract a  conuuon  debt;  therefore  the  wife's 
creditor  looks  alone  to  the  wife's  credit  for 
repayment.  This  credit  of  the  wife  is  usual- 
ly l>ased  np(Hi  the  property  which  she  bad 
prior  to  marriage,  or  which  E>he  acquired  af- 
terwards by  gift,  bequest,  devise,  or  descent. 
But  suppose  the  wife  brings  into  the  mar- 
riage community  no  separate  estate  and  after- 
wards acquires  none  in  the  ways  mentioned 
in  the  statute.  All  that  she  has  under  such 
circumstances  Is  her  credit  This  credit  Is 
not  an,  asset  of  the  community,  for  she  Is  in 
no  way  liable  for  the  community  debts.  T!bis 
credit  must  belong  to  the  wife  as  her  sole 
and  separate  property,  and  she  brings  it  into 
the  community  and  it  must  necessarily  re- 
main her  separate  property. 

It  is  true  that  credit  is  not  property  In  a 
strict  legal  sense,  but  potentially  it  is  prop- 
erty of  the  highest  order,  and  quite  as  valu- 
able as  actual  property,  and  often  of  even 
greater  value.  In  the  case  of  the  husband 
the  proposition  is  different  If,  by  means  of 
his  own  personal  credit  he  purchases  pr(H>er- 
ty  during  the  marriage  community,  not  only 
his  separate  estate  becomes  liable  for  the 
payment  of  the  same,  but  all  of  tlie  common 
estate  is  likewise  liable.  If  tbe  commoolty 
is  liable  for  the  debt  it  must  certainly  take 
the  property  for  which  it  becomes  llabl& 
Therefore  bis  credit  lielongs  to  tbe  communi- 
ty and  not  wholly  to  himself. 

We  hare  found  no  discussion  of  ijie  ques- 
tion in  the  cases  along  Just  these  Unes,  but 
we  believe  this  explains  tbe  situation  cor> 
rectly  on  prindple. 

Tbe  question  has  been  before  the  courts 
in  the  community  states.  In  Iionislana  tbe 
wife  has  no  general  power  to  contract  unless 
the  husband  consents,  in  writing.  If  he  per- 
mits her  to  exceed  her  powers  to  contract,  be 
makes  himself  Uable,  and  it  becomes  a  com- 
munity debt,  and  tbe  property  necessarily 
becomes  common.  The  limitations  on  her 
power  to  purchase  on  credit  are  that  she 
have  some  paraphernal  property,  wlilcb 
should  bear  such  fair  proportion  to  tlie  par- 
chase  price  as  that  the  same  and  the  prop- 
erty purchased  would  be  soffident  secority 
for  the  purchase  and  enable  ber  to  make  tbe 
purchase  with  reasonable  expectation  of  be- 
ing able  to  meet  tbe  def ened  pajqiaants.    Ho- 
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Kay  on  Gommnnity  Property,  |  219 :  Portler 
V.  Barry,  111  La.  776,  35  South.  900.  This 
rule  would  seem  to  require  each  case  to  be 
decided  upon  its  own  facts  and  to  fumlsb 
no  legal  guide  under  statutes  like  onrs. 

In  Texas  property  purchased  on  credit  by 
the  wUb  falls  Into  the  common  fund.  The 
reason  for  this  is  that  In  Texas  the  wife, 
except  for  necessaries,  or  for  expense  incur- 
red for  her  separate  estate,  cannot  bind  her 
separate  estate.  Her  contracts  may  be  en- 
forced against  the  common  estate,  and  hence 
the  community  estate  takes  the  property  ac- 
quired on  credit  by  her.  McKay  Community 
Property,  {  220;  Heindenhelmer  y.  McKeen, 
63  Tex.  229;  Wallace  v.  Plnberg,  46  Tex. 
35,  44 ;   Epperson  v.  Jones,  €5  Tex.  426. 

In  California  the  statute  is  the  same  as 
ours.  In  Schuyler  v.  Broughton,  70  OaL 
282,  11  Pac.  719,  it  was  held  that  money  bor- 
rowed by  the  wife  to  Invest  in  real  estate 
will  be  regarded  as  community  property  un- 
less borrowed  upon  the  faith  of  her  existing 
separate  property,  which  she  mortgages  or 
pledges  as  security  for  its  payment,  or 
against  which  her  contract  may  be  enforced. 
This  doctrine  was  somewhat  modlfled  In 
Flonrney  v.  Flonmey,  86  Gal.  286,  24  Pac. 
1012,  which  Is  to  the  effect  that  money  bor- 
rowed by  the  wife  upon  the  faith  of  her  ex- 
isting separate  property  is  enough  to  make 
It  separate  property.  See,  also,  Heney  r. 
Pesoll,  109  CaL  53,  41  Pac.  819,  to  the  same 
effect.  The  doctrine  in  California,  there- 
fore, seems  to  be  that  money  borrowed  by 
the  wife  upon  the  faith  of  her  separate  es- 
tate, or  whldi  may  be  collected  out  of  the 
same,  remains  her  separate  property,  and  is 
in  accord  with  our  view.  As  we  have  hereto- 
fore pointed  out,  under  our  statutes,  money 
can  be  borrowed  by  a  wife  in  no  way  other 
than  npon  the  faith  of  her  separate  property ; 
it  alone  being  liable  for  her  contract. 

In  Washington  a  contrary  doctrine  pre- 
Talls.  Thus,  in  Main  v.  Scholl,  20  Wash. 
201.  54  Pac.  1125,  after  citing  and  relytag 
upon  the  earlier  case  of  Tester  v.  Hochstet- 
tler,  4  Wash.  349,  30  Pac.  398,  It  is  said: 

"It  was  the  evident  purpose  of  the  Legisla- 
ture to  place  the  spouses  npon  a  footing  of 
eqnality  as  nearly  as  practicable.  Let  us  sup- 
pose that  this  transactiOD  had  been  that  of  the 
nosband.  In  that  event  it  would  scarcely  be 
questioned  that  the  property  so  acquired  would 
have  become  community  property.  Is  there  any 
reason  discoverable  in  the  legislative  enactment 
for  regarding  it  differently  becanse  the  wife,  in- 
stead of  the  husband,  is  the  operator?  To  de- 
part from  the  plain  letter  of  the  statute  is  to 
embark  upon  a  sea  of  uncertainty." 

Idaho  seems  to  take  the  same  position. 
Northwestern  &  P.  H.  Bank  v.  Kauch,  7  Ida- 
ho, 152,  61  Pac.  616. 

The  argument  upon  which  the  doctrine  in 
Washington  is  based  seems  open  to  substan- 
tial critidsm.  It  seems  to  be  based  upon  the 
pn^sition  that  the  law  has  been  enacted 
with  the  purpose  in  view  of  placing  the  two 
spouses  upon  a  footing  of  equality.    We  do 


not  80  understand  the  community  statutes 
like  ours.  As  Is  said  in  McKay  on  Gom- 
mnnity Property,  |  216; 

"The  argument  of  the  court  in  lilain  v.  SchoU 
is  based  on  the  assumed  equality  of  the  spons' 
es.  In  many  reapecta  they  are  equal ;  in  others 
they  are  not.  Each  has  the  conceded  power  to 
purchase  on  credit;  so  far  they  are  equal;  but 
when  we  turn  to  the  nature  of  the  obligation 
incurred  by  each  a  wide  difference  appears.  He 
can,  and  she  cannot,  bind  the  common  fund ;  he 
can  purchase  on  credit  and  give  a  binding  obli- 
gation for  the  future  delivery  of  community 
property  or  funds;  she  has  no  such  power;  if 
she  porchases  on  credit  she  must  give  an  obliga- 
tion for  the  futnre  delivery  of  her  separate  funds 
or  property,  for  she  has  no  power  to  give  any 
other;  They  are  totally  different,  in  a  legal 
sense,  in  resiiect  to  their  power  to  contract 
debts,  and  in  that  respect  only  is  their  likeness 
or  unlikeness  important,  so  tu  as  the  present 
inquiry  is  concerned." 

It  seems  perfectly  clear  to  us  from  what 
has  been  heretofore  said,  and  npon  the  rea- 
soning in  the  Texas  and  California  cases, 
that  money  borrowed  by  a  married  woman 
upon  her  own  individual  credit  remains  her 
separate  property,  and  that  likewise,  prop- 
erty purchased  with  such  money  remains  her 
separate  property. 

2.  Appellant  complained  of  the  failure  and 
refusal  of  the  court  to  find  specifically  how 
much  of  the  moneys  invested  In  the  proper- 
ties in  question  were  separate  property  and 
what  pieces  of  pr<q;)erty  were  so  purchased 
in  whole  or  in  part  There  is  no  foundation 
for  this  objection.  The  court  found  that  all 
of  the  pr^jwity  in  qneetion  was  either  inber- 
ited  or  purchased  with  moneys  borrowed  by 
the  defendant  Mrs.  Waring,  which  said  mon- 
eys were  repaid  out  of  moneys  which  were 
either  interest  received  by  her  on  the  loans 
of  money  derived  from  her  former  husband's 
estate,  or  the  proceeds  or  profits  of  her  in- 
vestments of  separate  funds,  or  rents  received 
flrom  the  property  so  purchased,  or  from  mon- 
eys paid  to  her  by  roomers  which  she  took 
into  her  honse,  or  from  some  or  all  of  these 
sources,  and  that  none  of  the  personal  earn- 
ings of  the  defendant  Mr.  Waring,  nor  the 
proceeds  of  any  business  conducted  by  him, 
was  used  in  the  payment  of  said  loans  by 
Mrs.  Waring. 

3.  Appellant  complained  of  the  conveyances 
by  the  defendant  Mr.  Waring  to  his  wife  of 
town  lots  worth  |1,900  for  a  consideration  of 
$80,  as  a  legal  fraud  upon  the  rights  of  credi- 
tors. The  court  found  that  the  lots  were 
worth  about  $100,  and  that  Mrs.  Waring  had 
Improved  the  same  with  her  own  separate 
funds  to  the  amount  of  about  $1,200.  The 
allegation  in  the  bill  of  complaint  was  that 
the  conveyance  from  Mr.  Waring  to  his  wife 
was  without  any  valuable  consideration,  and 
was  made  with  the  intent  and  purpose  of 
hindering,  delaying,  and  defrauding  credi- 
tors, thus  charging  an  actual,  not  a  legal, 
fraud.  The  Court  fop'nd  as  a  conclusion  of 
law  that  the  conveyance  to  the  wife  by  the 
husband  was  not  fraudulent  or  void  as 
against  credlto2ik     Xbera  is  no  testimony 
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brought  up  In  the  transcript,  and  we,  there- 
fore, must  take  the  findings  of  the  court  as 
correct.  The  Issue  made  by  the  pleadlugs 
was  as  to  whether  there  was  any  valuable 
consideration  for  the  transfer,  and  whether 
the  transfer  was  made  with  Intent  to  de- 
fraud creditors.  The  court  found  with  the 
.  appellees  on  both  these  issues,  and  there  Is 
nothing  liv  the  record  from  which  it  can 
be  said  the  findings  were  incorrect. 

From  the  foregoing  it  appears  that  the 
Judgment  of  the  district  court  was  correct, 
and  should  I>e  affirmed ;  and  it  is  so  ordered. 

ROBERTS,  C.  J.,  and  HANKA,  J.,  concur. 


STATE  NAT.   BANK   OF  ARTBSIA  t. 

TRAXLOR  et  al.    (No.  1S18.) 

(Supreme  Court  of  New  Mexico.    Aag.  30, 1916.) 

(Sytlttbui  hy  the  Court.) 

Husband  and  Wife  ®=3l31(3)  —  Sepabatb 
Pbopebtt  of  Wife— Public  Lands. 
Sections  2757,  2758,  and  2764,  Code  1915, 
interpreted,  and  field  that  property  acquired  by 
the  wife  under  the  Desert  LaDd  Act  of  the 
United  States  (Act  March  3.  1877,  c.  107.  19 
Stat  377  [U.  S.  Comp.  St  1918.  {{  4674-4676]), 
for  which  she  receives  a  patent,  will  be  conclu- 
sively presumed,  in  favor  of  an  incumbrancer  in 
good  faith  and  for  a  valuable  consideration,  to 
be.  her  separate  property. 

WEd.  Note. — For  other  cases,  see  Husband  aftd 
ife,  Cent  Dig.  fS  474,  476,  478;    Dec.  Dig. 
<S=»131(3).] 

Appeal  from  District  Court,  Eddy  County ; 
G.  A.  Richardson,  Judge. 

Action  by  the  State  National  Bank  of 
Artesla  against  Lucy  A.  Traylor  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

J.  D.  Atwood  and  J.  H.  Jackson,  both  of 
Artesia,  for  appellant     Reid  &  Hervey,  L. 

0.  FuUen,  and  J.  M.  Dye,  all  of  Roswell,  for 
appellees. 

PARKER,  J.  This  is  a  suit  to  foreclose  a 
mortgage.  The  decisive  question  in  this 
case  arises  under  the  facts  stated  in  the 
complaint,  and  it  is  whether  the  property 
described  in  the  mortgage  is  conclusively  pre- 
sumed to  be  the  separate  property  of  Lucy  A. 
Traylor,  formerly  Alice  T.  Anderson,  wife  of 
William  T.  Anderson.  The  principal  facts  al- 
leged in  the  complaint  are  that  some  time 
prior  to  April,  1910,  Lucy  A.  Traylor,  then 
Alice  T.  Anderson,  made  entry  of  the  mort- 
gaged premises  under  the  desert  land  laws  of 
the  United  States;   that  thereafter,  on  April 

1,  1910,  a  receiver's  final  certificate  or  re- 
ceipt was  issued  to  her  for  said  lands;  that 
on  June  29,  1910,  in  order  to  secure  the  pay- 
ment of  a  promissory  note  theretofore  ex- 
ecuted by  her  to  obtain  money  with  which  to 
make  final  proofs  on  her  entry  and  final  pay- 
ment to  the  government,  said  Lucy  A.  Tray- 
lor, then  Alice  T.  Anderson,  executed  in  favor 


of  appellant  the  mortgage  lieretofore  men- 
tioned, which  said  mortgage  was  accepted  in 
good  faith  by  appellant;  tliat  patent  from 
the  government  of  the  United  States  issued 
to  said  Alice  T.  Anderson  on  November  11, 
1911,  and  that  during  all  of  this  time,  from 
entry  of  the  land  until  after  the  issuance  of 
the  patent  therefor,  Alice  T.  Anderson  and 
William  T.  Anderson  were  husband  and  wife, 
but  living  separate  and  apart  from  each  oth- 
er. It  is  admitted  by  all  the  parties  that 
title  to  the  land  in  controversy  was  deraign- 
ed  from  the  United  States.  Under  these 
facts  the  trial  court  held  that  the  complaint 
showed  that  the  mortgaged  premises  were 
community  property,  hence  the  mortgage,  in 
which  the  husband  did  not  Join,  was  with- 
out legal  effect 

1.  Under  the  law  of  this  state  all  prop- 
erty owned  before  marriage  and  that  acquir- 
ed after  marriage  by  either  spouse  by  gift, 
devise,  bequest,  or  descent  constitutes  the 
separate  property  of  such  spouse.  Sections 
2757  and  2758,  Code  1915.  All  other  property 
is  community  property.  Section  2761,  Code 
1915.  The  section  last  mentioned,  however, 
contaimi  this  provision: 

•'  ♦  •  ♦  But  whenever  any  property  is  con- 
veyed to  a  married  woman  by  an  inntrument  in 
writing  the  presumption  is  that  title  is  thereby 
vested  in  her  as  her  separate  property.  And  if 
the  conveyance  be  to  snch  married  woman  and 
to  her  husband,  or  to  her  and  any  other  person, 
the  presumption  is  that  the  married  woman 
takes  the  part  conveyed  to  her,  as  tenant  in  com- 
mon unless  a  different  intention  is  expressed  in 
the  instrument,  and  the  presumption  in  this  sec- 
tion mentioned,  is  conclusive  in  favor  of  a  par- 
chaser  or  incumbrancer  in  good  faith  and  for 
a  valuable  consideration.    »    •    • " 

From  a  mere  reading  of  the  statute  it 
would  appear  that,  in  an  action  between  hus- 
band and  wife  or  their  legal  representatives, 
where  the  interests  of  purchasers  and  in- 
cumbrancers are  not  concerned,  a  prima  facie 
presumption  is  raised  that  property  acquired 
after  marriage,  but  standing  in  the  name 
of  the  wife,  is  her  separate  estate,  but  the 
presumption  is  disputable  and  may  be  over- 
come by  showing  the  true  fact.  However, 
wherever  the  rights  of  innocent  purchasers 
or  incumbrancers  In  good  faith  and  for  a 
valuable  consideration  are  concerned,  the  pre- 
sumption, arising  by  virtue  of  the  grant  hav- 
ing been  made  to  the  wife  alone  becomes 
conclusive  and  Indisputable.  Such  has  beeu 
the  holding  of  the  Supreme  Court  of  Cali- 
fornia in  all  cases  in  which  the  statute  was 
construed,  which  statute  Is  the  same  as  ours. 

In  Fanning  v.  Green,  156  Cal.  279.  282,  104 
Pac.  308,  310,  a  suit  to  quiet  title  by  the  ad- 
ministrator of  a  deceased  husband  against 
the  administrator  of  the  deceased  wife,  the 
court  said: 

"But  the  presumption  so  created  is  only  a 
prima  facie  one,  except  in  so  far  as  purchasers 
and  incumbrancers  in  good  faith  and  for  a  valu- 
able consideration  are  concerned.  This  a  mani- 
fest   from    a    reading   of    the   statute.    *   •    • 
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Where- the  controversy  Is  tietweoi  the  husband 
and  the  legal  representative  of  the  wife,  the 
preaumptios  'may  be  controverted  by  other  evi- 
dence, direct  or  Indirect' " 

In  Randall  t.  Washington  et  aL,  161  Cal. 
59,  118  Pac.  425,  plaintiff  brought  suit  to 
quiet  title  to  certain  lands.  It  appeared  that 
In  March.  1906,  the  Golden  State  Realty  Com- 
pany conveyed  the  premises  to  -Delcia  Don- 
aldson, wife  of  U  Donaldson ;  that  in  De- 
cember, 1907,  Delcia  conveyed  tlie  property 
to  Jane  Washington,  one  of  the  defendants, 
whom  the  court  found  was  a  purchaser  in 
good  faith  and  for  a  valuable  consideration ; 
and  that,  presumably,  some  time  subsequent 
thereto,  Delcia  Donaldson  and  her  husband 
conveyed  the  property  to  the  plaintiff,  Ran- 
dall.   The  court  said: 

"The  dispntable  presumption  that  title  to  the 
laud  in  question  vested  in  Delcia  Donaldson  as 
her  separate  property  thus  became  a  conclusive 
presumption  in  favor  of  the  defendant  Jane 
Washington,  and  the  court  rendered  its  judg- 
ment  accordingly." 

In  Shaw  v.  Bernal,  163  Cal.  262,  124  Pac. 
1012,  the  court  said  that  the  presumption 
was  but  a  prima  fade  one — 
"except  where  a  purchaser  or  incumbrancer  in 
good  faith  and  for  a  valuable  consideration  was 
concerned." 

In  Osbom  v.  Mills,  20  Cal.  App.  346,  128 
Pac.  1009  (1913),  the  court  said  that: 

"Under  section  164.  Civil  Code,  the  conclu- 
sive presumption  of  title  arises  only  where  the 
wife  conveys  to  a  purchaser  or  incumbrancer 
in  good  faith  and  for  a  valuable  consideration." 

In  Be  Shlrey'8  Estate,  167  Cal.  193,  138 
Pa&  994  (1914),  the  court  also  noted  that 
where  purdiaaera  or  Incnmbraucers  In  good 
&ith  and  for  a  valuable  consideration  were 
concerned,  the  presumption  was  conclusive. 

It  Is  to  be  observed  that  the  direct  ques- 
tion aa  to  whether  land,  acquired  under  the 
Desert  Land  Act  of  the  United  States  by  a 
married  woman,  Is  separate  or  community 
property  Is  not  Involved.  In  this  case,  the 
land  having  been  conveyed  to  the  wife  by  an 
Instrument  in  writing,  and  she  having  mort- 
gaged the  same  to  appellant,  who  took  the 
same  in  good  faith  as  security  for  a  loan 
made  to  her  to  enable  her  to  make  final  proof 
and  payment  for  the  land,  the  question  is 
whether  the  presumption  that  the  land  is 
the  wife's  separate  property  is  conclusive  in 
favor  of  appellant  under  the  provisions  of 
section  2764,  Code  1915.  We  hold  that  the 
presumption  is  conclusive 

It  is  likewise  to  be  noticed  that  no  question 
is  made  as  to  the  validity  of  the  mortgage 
because  made  before  title  had  passed  to  the 
entrywoman  If,  indeed,  any  such  question 
could  be  made. 

2.  Before  concluding  the  discussion  we 
wish  to  advert  to  the  action  of  the  trial 
court  in  sustaining  a  motion  to  make  the 
complaint  more  definite  and  certain.  The 
first  amended  complaint  clearly  stated  a 
cause  of  action,  but  the  court  required  plain- 


tiff, by  sustaining  the  motion,  to  plead  wheth- 
er the  mortgagor  was  a  married  woman  at 
the  time  she  executed  the  mortgage,  and 
whether  she  acquired  the  property  by  patent' 
from  the  United  States,  or  by  gift,  devise, 
bequest  or  descent.  Probably  the  plaintiff 
waived  the  error  of  the  court  by  pleading 
over,  but  we  are  at  a  loss  to  understand  up- 
on what  theory  the  court  sustained  the  mo- 
tion, and  thus  required  the  plaintiff  to  bring 
Into  the  case  purely  defensive  facts,  so  that 
the  defendants  might  challenge  the  same  by 
demurrer,  Instead  of  by  answer  as  would 
seem  to  have  been  proper  and  regular.  As  be- 
fore stated,  the  plaintiff  has  probably  waiv- 
ed  the  error,  and  what  we  say  on  this  point 
is  probably  dictum;  but  as  the  case  is  to 
be  remanded  for  trial,  we  deem  it  proper 
to  refer  to  the  matter  to  this  extent 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  will  be  reversed  and  the 
cause  remanded,  with  Instructions  to  over- 
rule the  demurrers  Interposed  by  the  appellees 
and  to  proceed  with  the  cause  In  accordance 
wltb  this  opinion ;  and  it  is  so  ordered. 

ROBERTS.  O.  J.,  and  HANNA,  J.,  concur. 


HODGES  V.  HODGES.     (No.  1910.) 
(Supreme  Conrt  of  New  Mexico.    Sept.  5,  1916.) 

(Byllabui  by  the  OourtJ 

1.  Apfeai.  and  Ebbob  «=3l010(l)— Review— 
Findings  of  Fact. 

Findings  of  fact  by  the  trial  court,  when 
supported  by  substantial  evidence,  will  not  be 
disturbed  in  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  3979-3981;  Dec  Dig.  «=» 
1010(1).] 

2.  DivoBCB  «=>286  —  Objections  —  Simn- 

CIENCT. 

Although  a  finding  that  the  wife  was  the  sole 
owner  of  furniture  and  household  goods  might 
not  be  strictly  correct  under  the  proofs,  where 
the  court  has  power  to  award  a  division  of  the 
common  property,  such  error,  if  error  it  was,  is 
not  available  to  the  husband. 

[Ed.  Note. — For  other  cases,  see  Divorce. 
Cent.  Dig.  |§  769,  770:  Dec.  Dig.  <8=»286; 
Appeal  and  Error,  Gent  Dig.  §  598.] 

8.  Appeal  and  Erbob  «=»970(4)  —  Review  — 

Reopening  or  Case— Dibcbetion  or  Ooubt. 

A  motion  to  reopen  a  case  for  further  proofs 

is  addressed  to  the  sound  discretion  of  the  court, 

which  discretion  will  not  ordinarily  be  reviewed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |  3849;  Dec  Dig.  «=>970(4).] 

4.  DivoBCE  4s»3— POWEB  OF  OoTJBT— Statute. 
The  ecclesiastical  law  of  England  in  regard 
to  marriage  and  divorce  has  never  been  adopted 
in  its  entirety  in  America.  Only  such  portious 
thereof  as  have  been  formulated  into  statutes 
have  been  adopted,  and  such  statutes  form  the 
sole  basis  of  jurisdiction  of  the  courts  in  this 
state.  There  is  no  power  vested  by  statute  in 
the  courts  of  this  state  to  award  a  limited  di- 
vorce, or  a  legal  separation,  and  hence  no  such 
power  exists. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {  4 ;   Dec.  Dig.  «=»3.] 
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Appeal  from  District  Conrt,  Torrance  Coun- 
ty;  B.  L.  Medler,  Judge. 

Action  by  Dorothey  May  Hodges  against 
W.  K.  Hodges.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  ReTersed  and  re- 
manded In  part. 

F.  Falrcloth,  of  Santa  Rosa,  fbr  appellant. 
W.'  O.  Heacock,  of  Albuquerqtie,  fbr  appellee. 

PARK£S1,  J.  This  is  an  action  for  divorce 
upon  the  statutory  ground  that  the  defend- 
ant failed  to  support  the  plaintiff  according 
to  his  means,  station  In  life,  and  ability. 
The  defendant  answered,  denying  the  allega- 
tions of  the  complaint  as  to  nonsnpport,  and 
by  way  of  cross-complaint  charged  the  plain- 
tiff with  adultery.  The  court,  upon  conflict- 
ing evidence,  found  that  the  charges  of  non- 
support  set  forth  in  the  complaint  were  prov- 
en, and  that  the  charge  of  adultery  in  the 
cross-complaint  was  not  proven,  but  was 
false  and  untrue.  The  court  also  found  that 
the  defendant  was  the  owner  of  certain  town 
property  and  one  cow.  It  also  found  that 
the  plaintiff  was  the  sole  owner  of  all  of  the 
household  goods  and  furniture  purchased 
during  the  marriage  community.  The  court 
thereupon  decreed,  instead  of  an  absolute 
divorce,  a  legal  separation  of  the  parties; 
that  the  defendant  was  the  owner  of  the  real 
estate  and  the  cow,  heretofore  mentioned; 
that  the  plaintiff  was  the  sole  owner  of  the 
furniture  and  household  goods  purchased  dar- 
ing the  marriage  community;  and  that  the 
defendant  pay  all  costs  of  the  proceeding,  in- 
cluding an  attorney's  fee  of  $100.  It  was 
further  decreed  that  the  plaintiff  have  the  use 
of  said  cow  and  of  the  house  located  upon 
the  real  property,  free  of  rent,  and  that  the 
defendant  pay  $15  per  month  to  the  plain- 
tiff for  support  and  alimony.  The  defend- 
ant brings  the  case  here  upon  appeal. 

[1]  1.  The  first  assignment  of  error  is  to 
the  effect  that  the  court  erred  In  finding 
that  the  charge  of  adultery  was  not  proven, 
but  was  false  and  untrue.  The  second  as- 
signment is  to  the  effect  that  the  court  erred 
In  finding  that  the  charge  of  nonsupport 
was  proven.  These  two  assignments  are  dis- 
posed of  by  the  well-established  rule  In  this 
Jurisdiction  that  findings  of  fact,  when  sup- 
ported by  substantial  evidence,  will  not  be 
disturbed  in  this  court.  An  examination  of 
the  evidence  upon  wliich  these  two  findings 
were  made  discloses  a  sharp  conflict  between 
the  evidence  for  the  respective  parties,  and 
we  see  no  reason  to  disturb  the  findings. 

[2]  2.  The  third  assignment  of  error  is  to 
the  effect  that  the  court  erred  in  finding  that 
the  plaintiff  is  the  sole  owner  of  all  the  fur- 
niture and  household  goods  purchased  during 
the  marriage  community.  Laying  aside  the 
question  as  to  whether  this  finding  was  strict- 
ly correct  under  the  proofs,  It  nevertheless 
remains  true  that  the  court  Iiad  power  to 
award  to  the  wife  a  suitable  portion  of  the 
common  property  of  the  oommunity,  or  the 


separate  property  of  th«  hosband,  and  the 
decree  awarding  to  her  the  fumltnre  and 
household  goods  is  to  be  sustained  upon  that 
ground.    See  section  2778,  Code  1915. 

[3]  3.  The  fifth  assignment  of  error  is  to 
the  effect  that  the  court  erred  in  denying  the 
defendant's  motion  to  reopen  the  case  and 
hear  more  testimony.  This  motion  was  filed 
18  days  after  the  rendition  of  the  decree  In 
the  case.  A  motion  to  strike  the  motion  from 
the  flies  was  interposed  on  the  same  day,  on 
thet  ground  that  the  defendant  bad  failed, 
neglected,  and  refused,  up  to  the  date  of  the 
filing  of  his  motion,  to  comply  with  the  decree 
of  the  court  to  pay  alimony,  attorney's  fees, 
or  costs,  as  In  the  decree  adjudged.  The 
motion  to  reopen  the  case  was  thereupon 
overruled  by  the  court.  We  see  no  objec- 
tion to  the  action  of  the  court  In  this  regard. 
The  opening  of  a  decree,  or  the  refusal  of 
the  same,  is  a  matter  resting  in  the  sound 
judicial  discretion  of  the  trial  court,  and  wlU 
not  ordinarily  be  disturbed. 

[4]  4.  The  fourth  assignment  of  error  is 
to  the  effect  that  the  court  erred  In  decreeing 
a  legal  separation  of  the  parties  in  view  of 
the  state  of  the  pleadings.  The  complaint 
in  the  case  did  not  ask,  In  terms,  for  a  legal 
separation,  bnt,  on  the  other  hand,  asked  for 
an  absolute  divorce.  This  raises  the  only 
point  In  the  case  requiring  discussion. 

A  divorce  a  mensa  et  thoro  originated  with 
the  ecclesiastical  court  of  England,  and  was, 
in  fact,  the  only  form  of  decree  granted  by 
those  courts.  In  those  courts  the  relation  of 
marriage  was  considered  a  sacrament,  and 
was  not  to  be  dissolved  except  by  order  of 
the  Pope.  Accordingly,  no  absolute  divorces 
were  granted  by  the  ecclesiastical  conrta. 
Great  pressure  was  brought  to  bear  npon  the 
church  to  grant  absolute  divorces,  and  It 
yielded  to  the  extent  of  granting  divorces 
for  what  was  known)  as  canonical  causes, 
such  as  precontract,  consanguinity,  affinity, 
impotency,  and  also  for  canses  whldi  render- 
ed the  marriage  void,  such  as  prior  marriage. 
mental  incapacity,  want  of  age,  want  of  due 
solemnization,  and  want  of  consent.  These 
decrees  were,  in  effect,  decrees  annulling  tlie 
marriage,  and  were  not  decrees  of  dissolatlon. 
See  1  Nelson  on  Div.  &  Sep.  {  9. 

When  the  colonies  s^arated  from  Oreat 
Britain,  they  kept  so  much  of  the  common 
law  as  was  suited  to  their  condition.  But 
they  neither  brought  here  nor  kept  the  ec- 
clesiastical courts,  our  instltntions  being 
founded  upon  an  entirely  different  theory  ao 
far  as  the  relations  of  diurch  and  state  are 
concerned.  Assuming  that  the  ecclesiastical 
law  was  a  part  of  the  common  law,  as  Is 
commonly  conceded,  necessarily  only  so  much 
of  the  same  as  was  suited  to  our  conditions 
was  adopted  here.  There  is  much  divergence 
of  view  as  to  how  much,  if  any,  of  the  ec- 
clesiastical law  was  adopted  in  this  country. 
One  view  is  that  no  part  of  it  was  adopted ; 
another  is  that  aU  of  It  wad  adopted,  but  that 
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it  remdned  In  abcgranee  until  our  coaits  were 
given  Jariadictlon  of  it;  and  another  view  la 
that  our  atatntea  are  original  proyisiona.  In- 
corporating portiona  of  the  ecdealaatical  law, 
the  remainder  never  becoming  a  part  o<  onr 
common  law. 

New  York  haa  taken  the  flrat  view.  Burtia 
y.  BnitlB,  1  Hopk.  Qh.  567,  14  Am.  Dea  683; 
Perry  t.  Perry,  2  Paige,  601 ;  Brkenbraeh  t. 
Erkenbracb,  90  N.  X.  468;  Pattoa  t.  Patton. 
67  mac  Rep.  404,  123  N.  Y.  Snpp.  329.  In 
WllUamson  v.  WUliamatw,  1  Jobna.  Ch.  488, 
Chancellor  Kent  takes  a  slightly  difleieBt 
view.  The  aame  view  as  that  taken  In  New 
York  la  taken  in  Wiaconsln  (Barker  ▼.  Day- 
ton, 28  Wl8.  387;  Hopkins  t.  Hopkins,  39 
Wis.  167),  In  Nebraska  (Oliek  t.  Oicek,  69 
Neb.  797,  96  N.  W.  657,  99  N.  W.  28,  6  Ann. 
Caa.  484),  and  in  North  Dakota  (State  ▼. 
Templeton,  »  N.  D.  6fi6,  128  N.  MT.  283,  126 
L  R.  A.  [N.  S.]  234).  See,  also,  Eenyon  y. 
Kenyon,  8  Utah,  431,  24  Pac.  829.  See,  also, 
Hagle  y.  Hagle,  74  CaL  608,  16  Pac.  618,  and 
Reade  v.  Reade,  81  CaL  xU,  22  Pac.  284,  for 
the  same  rale  In  California.  Seei  also,  1  Nel- 
son on  Dlv.  &  Sep.  I  10,  for  a  dlscnssion  of 
this  proposition. 

In  Massachuaetta  it  la  held  that,  when  the 
Legislature  adopted  the  divorce  statutes  and 
named  the  causes  for  divorce,  it  Is  presumed 
to  have  Intended  also  to  adopt  the  general 
prindplea  of  the  ecdeslsatical  law,  so  far 
as  applicable.  But  the  subject  of  marriage 
and  divorce  Is  regulated  entirely  by  statute. 
RobblQS  V.  Bobbins,  140  Mass.  528,  6  N.  E. 
837,  54  Am.  Rep.  488. 

Withoat  pursuing,  this  subject  further  we 
think  it  well  established  by  the  great  weight 
of  authority  that  the  powers  of  courts  in  ma- 
trimonial matters  in  this  country  are  to  be 
determined  entirely  upon  the  terms  of  the 
statutes  conferring  the  Jurisdiction.  These 
statotea  necessarily  .  embody  many  of  the 
principles  contaiaed  in  the  ecdeslastical  law, 
and  resort  may  be  had  to  that  law  for  defini- 
tions and  interpretations  of  these  statutes; 
but  we  cannot  give-  onr  consent  to  the  propo- 
sition that  the  eccleslsatical  law,  as  a  system 
of  substantive  and  remedial  law,  has  been 
bodily  adopted  in  this  country  as  a  part  of 
onr  common  law,  because  many  of  its  features 
are  entirely  inconsistent  with '  our  institu- 
tions, and  many  of  its  principles  aad  doo- 
ttlnes  are  nnsnlted  to  American  beliefs  and 
practices. 

We  have,  then,  before  us  the  proposition 
aa  to  whether,  in  a  suit  for  divorce  upon  the 
statutory  ground  of  failure  to  support  the 
plaintiff,  the  court  has  power  to  decree  a 
divorce  from  bed  and  board,  or  a  legal  sepa- 
ration. We  are  compelled  to  hold  that  the 
court  has  no  such  power.  The  statute  au- 
thorizes the  court  to  award  an  absolute  di- 
vorce ot  to  refuse  the  kame.  It  does  not 
authorise  any  form  of  limited  divorce.    Such 


bains  the  case,  ttae  decree  of  the  court  is 
erroneous  in  this  particular, 

The  flndlngs  made  by  the  court  Justify  an 
abeolata  divorce  in  behalf  of  the  plaintiff. 
The  decree,  therefore,  in  so  far  as  It  awards 
a  limited  divorce,  will  be  reversed,  and  the 
CBuae  remanded,  with  instructions  to  award 
a  final  decsree  in-  favor  of  the  plaintiff  as 
prayed  for  in  the  bill,  without  placing  any 
rectrictlons  upon  the  district  court  as  to  Its 
action  in  regard  to  division  of  property  and 
alimony  between  the  parties,  which  is  in  the 
decree  expressly  reserved  for  further  deter- 
mination, and  it  is  so  ordered. 

ROBERTS,  G.  J.,  and  HANNA,  J.,  concur. 


BSSBX  y.  FIFE  et  aL     (No.  3039.) 

(Supreme  Court  of  Oklahoma.    May  11,  1916. 

Rehearing  Denied  Sept.  26,  1916.) 

(Byllabua  iy  the  Court.) 

Rbpuevin  «=>21— Action— "Rsai.  Pabty  is 

iwtjcbest." 
In  a  suit  in  replevin,  an  agent  authoriaed  by 
the  owner  of  a  chattel  to  exchange  it  for  realty, 
who  has  delivered  same  to  one  with  whom  he  haa 
lawfoUy  contracted  for  the  conveyance  of  land 
to  his  principal  (tbe  contract  not  being  rescind- 
ed), is  not  "th«  real  par<7  in  interest"  within 
the  scope  and  meaning  of  the  statute  (section 
4681,  Key.  Laws  1910),  and  cannot  maintain 
snch  action  in  his  own  name. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  |  121 ;  Dec.  Dig.  i8=>21. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Real  Party  in  Interest.] 

(Commissioners'  Opinion,  Division  Noi  3. 
Error  from  District  Ck>urt,  Oklahoma  Coaa- 
ty;   W.  B.  Taylor,  Judge. 

Replevin  by  R.  H.  Fife  against  Frank  Has- 
kett  and  another.  In  which  W.  F.  Essex  inter- 
vened, claiming  the  property.  Tbete  was  a 
verdict  for  plaintiff,  and  Interrener  brings 
error.    Reversed. 

Harris  &  NowUn,  of  Oklahoma  City,  for 
plaintiff  in  error.  Asp,  Snyder,  Owen  & 
Lybrand,  of  Oklahoma  City,  for  defendants  la 
error. 

BLEAKMORS,  C.  This  is  an  action  Is 
replevin  commeaced  In  the  district  coiurt  of 
Oklahoma  county  on  the  19th  day  of  April, 
1911,  by  the  defendant  in  error  Fife  against 
the  defendants  in  error  Haakett  and  the 
Palace  Garage  (Company  to  recover  posses- 
sion of  am  automobile.  Plaintiff  in  error  in- 
tervened and  claimed  the  property.  The  par- 
ties will  be  hereinafter  referred  to  as  they  ap- 
peared in  the  trial  court  The  cause  was 
tried  to  a  Jury,  which  at  the  close  of  the  evi- 
dence, under  instruction  of  the  court,  return- 
ed a  verdict  for  plaintiff;  and  intervener 
has  brought  the  case  here  for  review. 

The  record  discloses  that  shortly  prior  to 
the  4th  day  of  April,  1911,  the  plaintitC,  an 
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evangelist,  together  with  hte  daughter,  Mrs. 
A.  K.  Brooks,  and  other  memberB  of  his  fam- 
'  ily,  were  at  Norman,  OkI.,  where  he  met  the 
Intervener.  The  daughter  was  the  owner  of 
the  automobile  in  question  and  bad  authoriz- 
ed plaintiff  to  sell  or  trade  the  same  for  real 
property.  On  April  4th  Intervener  showed 
plaintiff  certain  real  property,  and  there- 
after on  the  same  day  they,'  together  with 
one  V.  Harrah,  executed  ther  following  in- 
strument in  writing: 

"Harrah-Bobb  Grain  Co. 
"Oklahoma  City,  AprU  4,  1911. 
"This  agreement  between  F.  H«Trali  and  F. 
Essex,  party  of  the  first  part,  and  R.  H.  Fife, 
party  ol  the  second  part  Parties  of  first  part 
agree  to  sell  lots  6  to  12,  inclusive,  block  I, 
Park  Hill  addition,  for  price  of  $2,650.00,  pay- 
able as  follows:  One  E.  M.  F.  auto  with  all 
accessorys  and  note  for  $1,000.00,  due  as  fol- 
lows: Due  2  yrs.  after  April  4, 1911  at  8%  from 
date  and  $50.00  casli,  the  Rect  of  which  is  hm*- 
by  acknowledged. 

"[Signed]      Frank  Harrah. 
"W.  F.  Essex. 
"Roger  H.  Fife, 
"Party  of  the  Second  Part" 

The  $50  was  paid  by  plaintiff.  Just  what 
part  Harrah  played  is  not  shown,  as  he  does 
not  appear  further  in  the  transaction.  Pur- 
suant to  an  understanding  between  the  par- 
ties, Intervener  procured  an  abstract  to  cer- 
tain lots  In  Park  Hill  addition  to  the  dty  of 
Oklahoma  City,  with  reference  to  which  the 
following  stipulation  was  made  at  the  trial: 

"It  is  admitted  the  plat  shown  on  pages  98 
and  00,  Book  No.  18  of  plats  of  Oklahoma  coun- 
ty, Okl.,  showing  the  filing  of  the  plat  of  Park 
Hill  addition  being  a  subdivision  of  a  part  of 
the  southeast  quarter  of  section  24,  township 
12  north,  range  3,  w  1  m,  filed  on  the  8tb  day 
of  April,  1911,  is  the  plat  of  the  so-called  Park 
Hill  addition,  with  reference  to  which  die  so- 
called  writing  or  agreement  between  the  plain- 
tiff and  defendant  Essex  was  made." 

The  abstract  was  submitted  to  plaintiff's 
attorneys,  who  advised  him  that  a  certain 
oil  and  gas  lease,  noted  In  the  abstract,  was 
in  force  and  should  be  released,  and  criticiz- 
ed the  title  in  other  respects. 

The  automobile  had  been  left  with  a  ga- 
rage keeper  at  Norman,  who  under  instruc- 
tion of  plaintiff  delivered  It  to  Intervener. 
Several  days  Intervened,  during  which  time 
plaintiff  and  his  family.  Including  the  daugh- 
ter, Mrs.  Brooks,  had  gone  from  Norman  to 
Brltton  a  town  only  a  few  mllea  north  of  Ok- 
lahoma City,  where  tbey  were  holding  an 
evnngellstlc  meeting: 

Intervener  brought  the  car  to  Oklahoma 
City  and  placed  it  with  the  Palace  Oarage 
Company  in  cure  of  defendant  Haskett,  the 
manager  thereof.  Plaintiff  was  about  to 
close  his  meeting  at  Brltton  and  leave  that 
section  of  the  state;  and,  Intervener  up  to 
that  time  not  having  procured  a  release  of 
the  oil  and  gas  lease,  plaintiff  became  im- 
patient of  the  delay  and  Insisted  upon  a  re- 
scission of  the  alleged  contract  As  to  wheth- 
er there  was,  in  fact,  an  agreement  between 
the  parties  to  rescind  there  Is  a  sharp  con- 
tllct  iu  the  testimony,  but  all  agree  that  plain- 


tiff and  Intervener  wont  In  penun  to  the 
Palace  Garage ;  that  plalntifl  demanded  pos- 
session of  the  car,  and  Intervener  directed  de- 
fendant Haskett  not  to  d^ver  tt,  wbereopon 
this  action  was  begun  by  plaintiff  to  leeoyet 
its  possession,  and  a  bond  was  duly  executed 
by  him.  In  hU  pedtkm  .and  affidavit  for 
r^)levln  It  is  stated  that  plalntUt  Is  owner  of 
the  car.  Intervener  filed  an  answer  and 
cross-petition  claiming  the  pnnwrty,  and  ex- 
ecuted a  redelivery  bond,  bat  such  bond  was 
not  signed  by  defendants.  This  bond  was 
accepted  by  the  sheriff  on  April  20th,  as 
shown  by  his  return.  .However,  on  the  same 
day  another  return  was  made  reciting  that 
defendants  had  failed  to  make  bond,  and  the 
car  was  thereupon  delivered  to  plaintiff, 
who,  so  ftir  as  the  record  discloses,  has  since 
retained  possession  thereof.  On  the  day  of 
trial  plaintiff  amended  his  petition  so  as  to 
read: 

"Comes  now  the  plaintiff  and  states  to  the 
court  tliat  he  is  entitled  to  the  immediate  pos- 
session of  one  certain  E.  M.  F.  automobile.  No. 
11575,  as  agent  or  bailee  for  Mrs.  A.  K.  Brooks, 
which  said  automobile  the  above-named  defend- 
ant wrongfully  detained  from  this  plaintiS  on 
the  19th  day  of  April,  1911,  and  still  retains  in 
his  possession. 

"That  as  bailee  be  had  possession  of  said  car 
tor  his  personal  use  and  that  of  his  family; 
that  as  agent  he  had  it  under  general  instruc- 
tions from  Mrs.  Brooks,  to  sell  it  for  cash  or 
trade  it  for  real  estate. 

"Plaintiff  further  says  tliat  the  reasonable 
value  of  said  automobile  is  $1,000,  and  that  this 
plaintiff  has  made  due  demand  upon  defendant 
to  deliver  possession  of  said  property  to  said 

Slaintiff,  which  said  demand  has  been  by  said 
cfeudant  refused." 

The  testimony  developed  that  Mrs.  A.  K. 
Brooks  at  the  time  of  the  filing  of  suit  was 
at  Brltton,  some  eight  miles  from  Oklahoma 
City. 

With  reference  tO'  the  replevin  affidavit  the 
plaintiff  testified: 

"Q.  Will  yon  kindly  answer  my  question  as 
to  whether  yon  knew  what  tlio  contents  of  that 
was  when  you  swore  to  it?  A.  Yes,  sir;  I 
knew  what  I  was  signing.  Q.  Ton  knew  you 
were  swearing  yon  were  the  owner  of  the  car? 
A.  I  didn't  only  as  agent  in-that  sense.  I  think 
the  jury  will  understand  that  now.  Q.  I  am 
sure  you  want  the  jury  to  understand  it  but 
just  answer  my_  question.  A.  I  signed  that;  yea, 
sir.  Q.  Knowing  what  it  contained  and  know- 
ing that  your  daughter  did  own  the  car  and  you 
didn't  own,  the  car;  is  that  correct?  A.  I  bad 
not  time  to  go  to  Brltton  and  bring  my  daughter 
down  here  to  do  that  Q.  Then  because  you 
didn't  have  time—  ¥ou  knew  she  was  the  owner 
at  the  time?  A.  I  told  the  men  at  the  time  of 
the  deal  that  she  was  the  owner,  and  asked  the 
deed  lie  made  to  her.  Q.  Your  daughter  was 
with  yon  and  in  possession-  of  the  car  along  with 
you  all  the  time,  was  she  not?  A.  Yes,  sir ;  had 
been  for  eight  months  before.  Q.  She  was  with 
rou  at  Norman  and  with  yon  there  when  you 
left  the  car;  that  Is,  with  you  at  the  garage 
when  you  took  the  car  down  to  the  garage  and 
left  it  there  with  instructions  to  give  it  to  Mr. 
Essex  when  he  called?  A.  She  was  there.  She 
would  have  come  up  here  to  look  at  the  ground 
bad  It  not  been  a  stormy,  bad  day,  not  fit  for 
anybody  to  go  out" 

Intervener  urges,  under  proper  amlgnment 
of  acKor,  that  plaintiff  Is  not  the  real  party 
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In  Interest,  and  tberefote  not  entitled  to 
maintain  tbe  action. 

Sectlou  4681,  Rer.  Laws  1010,  provides: 
"Every  action  must  be  prosecuted  In  the 
name  of  the  real  party  In  Interest.     •     •     •  " 

While  under  the  authorities  the  general 
rule  Is  that  a  person  having  a  special  prop- 
erty right  In  chattels,  such  as  an  agent  In 
some  Instances,  or  a  bailee,  may  maintain 
replevin  against  one  who  wrongfully  takes  or 
withholds  the  property  from  him,  yet  In 
every  such  case  the  present  right  to  pos- 
session of  the  property  must  exist  In  the 
plaintiff.  In  Boblnson  &  Co.  v.  Stlner,  26 
Okl.  272,  109  Pac.  238,  It  Is  said: 

"The  gist  of  the  action  of  replevin  is  the  rUht 
to  possession,  and  the  declaration  or  petition 
must  contain  an  averment  that  the  plamtiff  is 
the  owner  of  the  property,  or  that  Uie  title  is 
in  him,  or  that  tne  right  of  possession  is  In 
him  at  the  commencement  of  the  suit.  Where 
the  plaintiff  is  entitled  to  possession  by  virtue 
of  a  special  ownership  in  the  property,  he  most 
in  his  declaration  or  petition  avar  the  facts 
creating  such  ownership." 

See  Cobby  on  Beplevln  (2d  Kd.)  §{  141, 
142;  Wells  on  Replevin  (2d  Bd.)  H  94-132^ 

"It  is  well  settled  that  an  action  in  replevin 
rannot  be  brought  in  the  name  of  one  person  for 
the  use  of  another,  for  the  action  involves  noth- 
ing by  legal  rights,  and,  if  equities  are  to  be 
settled,  another  form  of  action  must  be  resorted 
to.  While  the  name  of  the  usee  might  be  treat- 
ed as  surplusage,  a  recovery  can  only  be  had 
where  it  is  shown  that  the  plaintiff  is  entitled  to 
recover.  The  usee's  title  cannot  be  considered 
in  the  action,  and  if  the  plaintiff  have  no  tftle 
the  action  must  faU."  Cobby  on  Keplerin,  { 
425;  Roof  v.  Chattanooga,  etc.,  Co.,  36  Fla. 
284.  18  South.  607;  Moore  v.  Watson,  20  R. 
I.  49S.  40  Aa  345;  Pease  v.  Ditto,  189  IlL 
456,  59  N.  £.  983. 

In  the  Instant  case  there  Is  a  total  failure 
of  evidence  to  show  that  plaintiff  at  the  time 
of  the  commencement  of  the  action  was  en- 
titled to  the  possession  of  the  property 
sought  to  be  recovered.  He  was  not  then 
even  a  g^ratultous  bailee;  and.  If  he  ever 
had  exclusive  possession  of  the  car  as  agent 
of  his  daughter,  he  had  voluntarily,  and 
with  her  consent,  in  the  course  of  his  deal- 
ings In  that  capacity,  parted  with  It  and 
given  possession  to  intervener.  The  extent 
of  plaintiff's  agency  with  regard  to  the  auto- 
mobile, so  far  as  the  testimony  discloses, 
was  to  enter  Into  negotiations  and  close  the 
trade  for  his  daughter.  This  he  did  by  exe- 
cuting the  written  memorandinu,  paying  the 
750,  and  delivering  the  automobile  and  note. 
The  transaction  was  concluded  so  far  as  he 
was  concerned.  It  Is  not  contended  that  he 
was  empowered  as  agent  of  his  daughter,  aft- 
er the  contract  was  consummated  on  his 
part,  to  rescind  It 

Upon  a  review  of  this  branch  of  the  ease 
It  is  apparent  that  the  attitude  of  plalnUff 
is  that  of  a  father  of  an  adult  child,  who 
was  disqualified  In  no  way  from  prosecuting 
the  action  In  her  own  name,  assuming  to 
net  In  her  behalf.  If  she'  were  the  owner 
of  the  property,  as  Is  so  earnestly  contended 


by  the  plaintiff,  and  the  same  had  been  tak- 
«n  or  was 'being  withheld  from  het  posses- 
sion, a  recovery  by  the  plaintiff,  her  father, 
under  the  clrciimstances  of  this  case,  would 
not  be  a  bar  jto  her  right  of  action.  The 
plaintiff  was  not  the  real  party  In  interest 
within  the  scope  and  meaning  of  the  statute, 
and  the  trial  court  erred  In  directing  a  ver- 
dict In  bis  favor. 

In  our  opinion,  the  written  memorandum 
quoted  Is  sufficient  to  meet  the  requirements 
Of  the  statute  of  frauds.  The  evidence  was 
conflicting  tii  to  whether  the  contract  of  sale 
was  canceled ;  and  if  this  were  a  proper  Is- 
sue of  fact  In  the  case  it  should  have  been 
determined  by  ttw  jury.  But  this  Is  an  ac- 
tion of  replevin.  There  being  no  allegation 
or  proof  of  fraud  In  the  transaction  by  wblcfa 
Intervener  had  obtained  possession  of  the 
property,  the  rule  announced  in  Penton  v. 
Hansen,  IS  Okl.  450,  73  Pac.  843,  that  "the 
ordinary  action  of  replevin  will  not  Ue  to 
correct,  modify  or  cancel  a  contract,"  which 
seems  to  obtain  In  this  state.  Is  applicable. 

There  are  other  assignments  of  error 
which  it  Is  unnecessary  to  conadder  under 
this  view  of  the  case. 

The  Judgment  of  the  trlAl  ooiirt  should  be 
reversed. 

PJSB  CURIAM.    Adopted  In  whole. 


GHICAGtO,  R.  I.  ft  P.  HT.  CX).  v.  GRACE. 

(No.  7624.) 

(Supreme  Court  of  Oklahoma.    July  29,  1916. 

Rehearihg  Denied  Sept  26,  1916.) 

(Syllabut  by  th«. Court.) 

1.  Cabbiers  «=9331(4) — CAftBiAOX  Of  Passen- 
gers—Actions— Recovebt. 

The  rule  of  contributory  negligence  as  well 
as  section  1423,  Rev.  Laws  1910,  under  the  con- 
ditions theretai.  stated,  ordinarily  preclude  a  pas- 
senger who  is  injured  while  riding  upon  the  plat- 
form of  the  caboose  of  a  freight  train  from  re- 
covering for  such  injury,  but  when  the  freight 
train  upon  which  a  passenger  is  riding  stops, 
and  the  passenger  reasonably  believes  it  has 
reached  his  destination  and  has  stopped  for  the 
purpose  of  his  getting  off  and  goes  on  to  the 
platform  for  that  purpose,  when  the  train  starts 
up  again  it  is  not  negligence  for  him  to  remain 
on  the  platform  if  the  train  is  to  go  only  a  shurt 
distance  before  stopping  again,  if  he  holds  se- 
curely to  the  guard  rails. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  H  1376-1378;  Dec.  Dig.  «S=»331(4).J 

2.  Cabbiebs  9=3318(4)- Cabriaoe  of  Passen- 
GEBS— Actions— Evidence. 

When  a  person  riding  upon  a  freight  train 
as  a  passenger  is  injured  by  the  sudden  stopping 
of  the  train,  in  an  action  for  the  recovery  of 
damages  therefor  be  makes  out  a  prima  facie 
case  when  be  proves  that  the  injury  sustained 
resulted  from  a  jolt  occasioned  by  an  unusually 
sudden  stop  of  the  traiu  Avfaich  was  other  than  a 
necessary  meident  to  the  careful  handling  of 
such  train,  and  the  facts  and  circumstances  sur- 
rounding the  injur/ were  tucli  as  to  spe«ik  negli- 
gence. 

lEd. '  Note.— For    other   cases,    see    Curriers, 
Cent.  Dig.  §§  1307,  1308 ;  DecrDlg.  <e=»3l8(4)l 
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Commissioners'  Opinion,  Diyl^lon  No.  4. 
Brror  firom  Wstrict  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  Iv  W.  A.  Orace  against  tbe  Chica- 
go, Hock  Island  &  Pacific  Railway  Company, 
a  corporation.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

B.  J.  Boberts,  O.  O.  Blake,  and  W.  H. 
Moore,  all  of  El  Beno,  K.  W.  Shartel,  of  Ok- 
lahoma City,  and  Edward  Howell,  of  Sbaw- 
nee,  for  plaintiff  in  error.  W.  N.  Maben,  of 
Shawnee,  for  defendant  in  error. 

MATHEWS,  O,  The  parties  wiU  be  des- 
ignated as  in  the  trial  court.  This  Is  an 
action  for  the  recovery  of  damages  for  per- 
uonal  injuries  alleged  to  have  been  received 
by  plaintiff  while  a  passenger  upon  defend*' 
ant's  freight  train.  Judgment  was  for  the 
I^intlff  in  the  sum  of  $300,  and,  the  motion 
for  a  new  trial  having  been  overruled,  this 
appeal  was  lodged  here. 

[t]  At  the  dose  of  the  evidence  the  de- 
fendant moved  the  court  to  instruct  the  Jury 
to  return  a  verdict  for  the  defendant,  and 
the  refusal  of  the  same  is  the  first  assign- 
ment of  error  presented.  At  the  time  of  the 
alleged  Injuries  the  plaintiff  was  riding  upon 
a  local  freight  train  which  carried  passen- 
gers, having  boiarded  the  same  at  McCloud 
for  Shawnee.  When  the  train  reached  the 
yards  of  defendant  at  Shawnee  it  went  onto 
a  side  track  and  stopped,  and  the  plaintiff 
testifies  that  he  thought  it  had  reached 
Shawnee  and  had  stopped  for  the  passengers 
to  get  oil,  and  so  he  walked  out  on  the  plat- 
form for  that  purpose,  and  the  train  started 
up  again,  ho  he  just  stood  on  the  platform 
holding  to  the  iron  guard,  and  the  train  sud- 
denly stopped  again,  causing  him  to  fall  and 
to  be  injured  thereby. 

It  was  proven  at  the  trial  that  the  follow- 
ing notice  was  posted  up  in  a  conspicuous 
place  in  the  caboose  of  the  train  where  plain- 
tiff was  riding  before  he  went  out  on  the 
platform: 

"Notice  to  Passengers. 

"Passengers  are  not  allowed  to  ride  in  mall, 
baggage,  express  or  freight  cars,  nor  on  the  steps 
or  plattorma  of  coaches  and  cabooses.  They 
must  remain  seated  until  train  comes  to  a  full 
stop." 

Section  1423,  Bev.  Laws  1910,  reads  as  fol- 
lows: 

"In  case  any  passenger  on  any  railroad  shall 
be  injured  while  on  the  platform  of  a  car  while 
in  motion,  or  in  any  baggage,  wood  or  freight 
car,  In  violation  of  the  printed  regulations  of  the 
corporation  posted  up  at  the  time  in  a  conspicu- 
ous place  inside  of  its  passenger  cars  then  in 
tlie  train,  such  corporation  shall  not  be  liable 
for  the  injury,  if  it  had  furnished  room  inside 
its  passenger  cars  sufficient  for  the  accommoda- 
tion of  its  passengers." 

Defendant  contends  that,  as  plaintiff  had 
voluntarily  gone  out  on  the  platform  and 
stood  there  while  the  train  was  in  motion, 
under  the  provisions  of  the  above  statute 
be  is  itrecliided  front  recovery  even  if  he  was 


Injured.  Ordinarily  this  contention  would 
be  true,  but  In  the  case  at  bar  the  plaintiff, 
in  onr  opinion.  Justifies  his  conduct  for  being 
on  the  platform  at  that  time.  The  train  had 
reached  his  destination,  and  after  going  onto 
the  side  track  in"  the  yards  at  Shawnee  had 
stopped.  We  think  plaintiff's  conclusion  that 
it  had  stopped  for  the  passengers  to  get  off 
was  reasonable,  and  so  he  went  ont  on  the 
platform  for  the  purpose  of  getting  off,  but 
before  he  could  do  so  the  train  started  up 
again.  The  question  then  arises  whether  It 
was  his  duty  to  return  to  his  seat  in  the 
caboose  after  the  train  started  up,  or  should 
he  havp  remained  upon  the  platform  and  held  . 
to  the  iron  gusirds  provided  for  that  pur- 
pose? In  view  of  the  fact  that  the  train 
was  moving  slowly  and  was  approaching  the 
real  stopping  place  where  he  was  to  get  of^ 
ordinarily  there  would  have  been  a  greater 
probability  of  an  injury  in  leaving  his  posi- 
tion with  the  protection  of  his-  hold  on  the 
handrail  for  the  purpose  of  re-entering  the 
caboose  than  in  remaining  on  the  platform, 
and  under  these  conditions  we  do  not  believe 
he  should  forfeit  his  right  to  recover  because 
he  happened  to  be  upon  tbe  platform  at  the 
time  of  the  accident.  Ordinarily  the  above 
statute  as  well  as  the  rule  of  contributory 
negligence,  would  preclude  a  rtecovery,  but 
we  believe  the  special  facta  in  this  case  avoid 
the  usual  rule. 

Defendant's  next  contention  is  that  under 
the  rule  laid  down  In  tbe  case  of  St  Lools  & 
S.  F.  By.  Co.  V.  Gosnell,  23  Okl.  588,  101 
Fac.  1126,  22  li.  B.  A.  (N.  S.)  892,  it  was  en- 
titled to  an  Instructed  verdict  Tbe  question 
now  presented  is:  When  does  the  plaintiff, 
in  cases  like  the  one  at  bar,  make  out  a 
prima  fade  case? 

In  the  Oosnell  Case,  snpra.  It  was  held  that 
In  order  to  send  tbe  question  of  negligence  in 
handling  the  train  to  the  jury  it  must  affirm- 
atively appear  that  the  Jar  that  occasioned 
the  Injury  was  of  extraordinary  severity  and 
directly  attributable  to  the  negligent  or  care- 
less handling  of  the  eni^e  by  the  engineer, 
and  that,  in  the  absence  of  such  evidence,  it 
is  presumed  that  the  engineer  did  his  duty, 
and  that  the  sudden  stop  of  the  train  and  the 
Jar  which  caused  the  Injury  arose  from  the 
exigencies  of  |be  service.  While  in  that  case 
the  court  held  that  the  trial  court  erred  in 
not  instructing  a  verdict  for  the  defendant, 
yet  In  arriving  at  the  conclusion  that  the 
jar  caused  by  the  stopping  of  the  train  was 
not  ipso  facto  negligence  and  proof  thereof 
insufficient  to  take  the  question  of  negligence 
to  the  jury,  it  will  be  noted  that  the  court 
rejected  In  toto  the  evidence  adduced  by 
plaintiff  as  to  tbe  nature  and  character  of 
the  stop,  holding  the  same  to  have  no  proba- 
tive force  and  the  mere  expressions  of  opin- 
ion. No  reason  is  given  in  the  opinion  as  to 
why  the  court  rejected  plaintiff's  evidence, 
but  it  Is  plainly  apparent  that  such  a  hold- 
ing is  based  upoa  tbe-  tact  that  sadi  evl- 
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dence  called  for  eziwrt  witnesses,  and  that 
It  was  not  shown  that  plaintiff's  witnesses 
showed  themselves  to  have  had  sufficient 
«xi)erlence  or  Information  so  as  to  testify 
when  a  Jar  or  jolt  of  a  train  was  unusual  and 
out  of  the  ordinary.  Defendant  had  offered 
evidence  tending  to  prove  that  the  Jar  or  Jolt 
which  occasioned  the  injury  complained  of 
was  only  the  usual  Jar  which  ordinarily  ac- 
compaules  the  operation  of  freight  trains, 
and,  the  plaintiff  having  no  counter  evidence 
at  all  on  that  subject,  it  naturally  follows 
that  there  should  have  been  an  Instructed 
verdict  for  the  defendant,  and  that  Is  all  the 
Uosnell  Case  intends  to  hold. 

While  the  case  of  St.  Louis  &  S.  F.  R.  Co. 
T.  Fltts,  40  Okl.  685,  140  Pac.  144,  L.  B.  A. 
1916C,  S48,  was  a  passenger  train  case,  yet 
we  believe  the  same  is  more  tn  point,  because 
there  plalntlil's  evidence  was  not  declared  in- 
admissible, and  from  this  case  we  take  the 
following: 

"The  general  rule,  however,  la  that,  where  the 
thing  wnlcb  causes  the  accident  Is  exclusively 
controlled  or  managed  by  the  carrier,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of  events 
does  not  happen  if  those  who  hnve  the  control  or 
management  use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation  by 
the  carrier,  that  the  accident  arises  trom  want  of 
care,  Gilmore  v.  Brooklyn  Heijjhts  Ry.  Co.,  6 
App.  Div.  117,  38  N.  Y.  Supp.  417.  Among  the 
cases  governed  by  the  foregoing  rule  are  those 
where  the  injury  arose  from  sudden  starts,  sud- 
den stops,  jerks,  jolts,  etc.  The  tendency  of  the 
decisions  seems  to  be  that,  if  the  jerk  is  of  such 
violence  that  it  would  not  be  one  likely  to  occur, 
or  necessary,  in  the  ordinary  operntion  of  trans- 
portation, a  presumption  of  negligence  will  arise. 
It  has  been  held  that  a  very  violent  jerk  of  a 
car,  resulting  in  injury  to  a  passenger,  raises  a 
presumption  of  negligence  against  the  carrier. 
Chicago  City  R.  Co.  v.  Morse,  98  111.  App.  662; 
Evansville  &  T.  H.  R.  Co.  ▼.  MUls,  37  Ind.  App. 
598,  77  N.  B.  608;  Southern  R.  Co.  v.  Cunning- 
ham, 123  Ga.  90,  60  S.  £X  979.  And  that  a  vio- 
lent jerk,  throwing  a  passenger  down  and  out  of 
a  car,  raises  a  presumption  of  negligence  in  the 
carrier.  111.  Cent.  R.  Co.  v.  Beebe,  69  IIL  App. 
363 ;  Griffin  v.  Pacific  Elec.  R.  Co.,  1  Cal.  App. 
678,  82  Pao.  1084;  Scott  v.  Bergen  County 
Traction  Co.,  63  N.  J.  Law,  407,  43  Atl.  1060; 
Consolidated  Traction  Co.  v.  Thalheimer  et  al., 
69  N.  J.  Law,  474,37  AU.  132;  Lomas  v.  N.  Y. 
City  Realty  Co.,  1S8  N.  Y.  628.  81  N;  E.  U69." 

The  latest  expression  of  our  court  on  this 
point  Is  found  In  the  case  of  Ramsey  v.  Mo- 
Kay,  44  Okl.  774,  146  Pac.  210,  which  Is  a 
freight  train  case,  which  follows  the  Fltts 
Case,  supra,  and,  we  believe,  Is  decisive  of 
the  proposition  under  consideration,  and 
holds  adversely  to  defendant's  contention.  It 
Is  true  that  In  this  case  there  were  some 
statements  made  by  the  conductor  In  charge 
of  the  train  in  which  he  complained  of  the 
engineer  making  such  sudden  stops,  and  the 
court  held  that  evidence  that  the  stop  which 
caused  the  Injuries  was  of  such  violence  that 
it  was  not  Hkely  to  occur  or  necessary  In 
the  ordinary  oi>ei<atlon  of  the  freight  train 
tn  question,  together  with  tlte  said  statement 
of  the  conductor,  made  otit  a  prima-  fade 
case  and  cast  apon  the  railroad  company  the 
burden  of  relieving  itself  of  responsibility  by 


showing  that  the  sudden  stop  complained 
of  was  the  result  of  an  accident  which  the 
exercise  of  skill,  foresight,  and  diligence 
could  not  have  prevented. 

The  law  as  established  by  the  authorities 
In  cases  of  this  character  will  not  permit  a 
recovery  until  there  is  evidence  to  Justify  a 
finding  by  the  Jury  that  the  Jolt  complained 
of  was  something  more  than  the  ordinary 
Jolt  necessarily  incident  to  stopping  of  freight 
trains  under  circumstances  similar  to  the 
occasion  at  bar.  It  is  a  matter  of  common 
knowledge  that  Jolts  and  Jerks  are  common 
and  nearly  always  incident  to  the  stopping 
of  freight  trains,  and  for  that  reason  an  in- 
jury resulting  from  a  Jolt  caused  by  the  sud- 
den stopping  of  a  freight  train  does  not  ot 
itself  speak  negligence,  and  before  a  recov- 
ery can  be  sustained  there  must  be  produced 
evidence  to  support  the  contention  that  the 
Jolt  caused  by  the  sudden  stop  was  of  such 
unusual  severity  that  it  was  not  attributable 
to  the  Jolting  ordinarily  incident  to  the  ordi- 
nary stopping  of  freight  trains  under  the 
same  or  similar  conditions,  and  In  those  cas- 
es wherein  it  is  proven  to  the  satisfaction 
of  the  Jury  that  the  injury  sustained  resulted 
from  a  Jolt  occaaloneia  by  a  sudden  stop  of 
a  freight  train  which  was  other  than  a 
necessary  Incident  to  the  careful  handling 
of  such  train,  and  the  fticts  and  circumstanc- 
es surrounding  the  Injury  were  such  as  to 
speak  negligence,  a  prima  fade  case  (s  there- 
by made  out  Hawk  v.  Railroad,  ISO  Mo. 
App.  658,  108  S.  W.  1119 ;  Todd  v.  Missouri 
Pacific  By.  Co.,  126  Mo.  App.  684,  103  S.  W. 
671;  Foley  v.  Boston  &  Maine  R.  R.,  193 
Mass.  332,  79  N.  B.  765,  7  L.  R.  A.  (N.  S.) 
1076;  McGinn  v.  New  Orleans  Ry.  &  Light 
Co.,  118  La.  811,  4S  South.  4S0,  13  L.  R.  A 
(N.  S.)  601;  Brown  v.  Union  P.  B.  Co.,  81 
Kan.  701,  106  Pac  1001,  29  I*  R.  A  (N.  S.) 
808. 

We  find  the  following  in  Shearman  it  Bed- 
field  on  Negligence,  par.  59: 

"When  a  thing  which  causes  injury  is  shown 
to  be  nnder  the  management  of  the  defendant, 
and  the  aoddent  is  such  as,  in  the  ordinary 
counse  of  things,  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  abnetice  of  explana- 
tion by  the  defendant,  that  the  aoddent  arose 
from  a  want  of  care.    •    •    » " 

[2]  This  brings  ns  to  an  examination  of 
the  evidence  In  tMs  case  to  determine  wheth- 
er or  not  it  comes  within  the  above  rale. 

The  plaintiff  introduced  only  one  witness 
besides  himself.  This  witness  testified  that 
he  boarded  the  train  at  the  same  time  plain- 
tiff did  for  the  same  destination;  that  after 
the  train  got  into  the  yards  at  Shawnee  it 
stopped  all  at  once  and  shoved  the  cars  to- 
gether, tearing  things  np  oonslderably ;  "they 
stopped  the  train  Just  like  tiiat  (indicating 
I>y  slapping  bis  hands  together);  it  did  not 
3t<^  gradual,  but  Just  like  that  (indicating 
as  before);"  he  was  sittittg  inside  the  door, 
and  it  threw  him  about  slz^  feet  against  thi^ 
side  of  the  seat;   that  tt  tmocked  the  con^ 
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doctor,  wlio  wag  sitting  at  bis  desk  In  a 
big  cbair,  out  of  bis  cbair  into  tbe  aisle 
about  four  or  Are  feet  from  bis  desk,  and 
also  knocked  the  brakeman  down  and  tbrew 
all  tbe  water  out  of  the  cooler.  This  wit- 
ness also  testified  that  be  was  Injured,  and 
at  that  time  had  a  suit  pending  against  tbe 
defendant  for  the  same. 

Tbe  plaintiff  testified  tbe  train  stopped 
very  suddenly;  was  an  unusual  stop;  that 
he  was  standing  boldlng  to  tbe  guard  rails, 
and  all  at  once  the  train  stopped  like  that 
(indicating  by  slapping  bis  hands  together) 
and  tbrew  blm  against  some  object 

It  is  probably  true  that  plalntlfTs  own  tes- 
timony falls  to  prove  anything,  and  does  not 
tend  to  make  out  a  prima  facie  case,  but  the 
testimony  of  bis  witness  as  above  detailed  to 
tbe  effect  that  be  was  Jolted  from  his  seat 
into  tbe  aisle,  that  tbe  conductor  was  knock- 
ed out  of  the  big  cbair  in  which  he  was  sit- 
ting, and  that  tbe  brakeman  al.so  was  thrown 
down,  and  all  the  water  emptied  from  the 
water  cooler,  presents  such  a  condition  that 
no  railroad  company  would  care  to  claim  to 
be  an  ordinary  and  usual  occurrence  on  its 
freight  trains.  Such  a  condition  would  not 
be  very  inviting  to  passengers,  and  it  would 
be  a  very  strenuous  life  for  the  crew  to  have 
to  endure  from  day  to  day.  We  think  such 
proof  establishes  a  prima  facie  case,  and 
that  such  occurrences  are  out  of  the  ordinary 
and  very  unusual. 

All  of  the  above  evidence  was  emphatically 
contradicted  by  the  train  crew,  and  each  tes- 
tified that  the  stop  complained  of  resulted  in 
uo  mishaps  of  any  kind,  and  was  only  an 
ordinary  stop  of  tbe  average  freight  train. 
Such  contradictions  in  evidence  is  unexplain- 
able,  other  than  some  one  was  very  careless 
with  the  truth.  However,  tbe  credibility  of 
the  witnesses  is  a  matter  for  the  Jury  to 
decide,  but  it  is  to  be  deplored  tbat  such 
glaring  and  emphatic  contradictions  among 
witnesses  should  be  so  common.  Especially 
so  in  cases  like  the  one  at  bar,  where  tliere 
is  no  room  for  an  honest  difference. 

Defendant  finally  contends  that  tbe  evi- 
dence  of  the  plaintiff  as  set  out  above  are 
mere  expressions  or  conclusions  of  tbe  wit- 
nesses which  prove  nothing.  In  tbe  Oosnell 
Case,  supra,  such  evidence  was  rejected  by 
the  court,  but,  we  l)elleve,  on  account  of  tbe 
incompetency  of  tbe  witnessea  In  tbe  Fitts 
and  McKay  Cases,  supra,  similar 'evidence 
was  admitted,  and  while  its  probative  value 
Is  of  an  uncertain  quantity,  which  is  a  mat- 
ter for  tbe  Jury,  we  believe,  if  tbe  witness  Is 
otherwise  qualified  to  testify  on  the  point, 
tbat  the  evidence  should  not  be  rejected  as 
mere  opinion  evidence  or  as  a  conclusion  of 
the  witness.  In  tbe  case  at  bar  each  of  tbe 
witnesses  testified  tbat  they  were  accustomed 
to  riding  on  freight  trains,  and  bad  ridden 
on  tbem  often,  and  it  is  to  be  presumed  tbat 
tbey  were  offered  as  experts,  and  their  qoal- 


ification  as  such  rested  largely  witbin  the 
discretion  of  the  trial  Judge,  and  we  are 
not  prepared  to  say  that  be  abused  his  dis- 
cretion in  admitting  tbe  evidence. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

PBB  OUBIAM.    Adopted  In  whole 


WILLIS  T.  STAOSJ.     (No,  A-2425.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 

28,  1»1<I.) 

(Syllahut  hv  the  Court.) 

HoicioiOK  ^=9342— AffeaI/— Reversal. 

A  person  who  is  convicted  of  manslaughter 
cannot  Secnre  a  reversal  in  this  court,  in  the 
absence  of  errors  of  law,  when  the  proof  shows 
that  tbe  Jury  should  have  found  a  verdict  for 
murder. 

[Bd.  Note.— B\>r  other  cases,  see  Homicide, 
Cent  Dig.  S  723:    Dee.  Dig.  •»342.] 

Appeal  from  District  Court  Carter  Gonntr; 
A.  Eddleman,  Judge. 

Hickman  Willis  was  convicted  of  man- 
slaugibter,  and  appeals.    Affirmed. 

Brown,  Brown  &  Brown,  of  Ardmore,  for 
plaintiff  in  error.  B.  McMillan,  Asst  Atty. 
Uen.,  for  the  State. 

ARM8TKONG,  J.  The  plaintiff  in  error, 
Ulckman  Willis,  was  convicted  of  manslaugh- 
ter in  tbe  first  degree  at  tbe  September,  1914, 
term  of  tbe  district  court  of  Carter  county, 
and  bis  punishment  fixed  at  confinement  for 
25  years  in  tbe  state  penitentiary.  It  ap- 
pears that  Hickman  Willis,  tbe  plaintiff  in 
error,  and  tbe  deceased,  Rena  Davis,  were 
full-blood  Ctaoctaws,  belonging  to  tbe  dass 
commonly  designated  Mississippi  Choctaws. 
They  lived  in  the  same  community  in  Carter 
county,  and  mmething  like  three-quarters  of 
a  mile  apart  Rena  Davis  was  more  than 
70  years  of  age.  Hickman  Willis  was  a 
comparatively  young  man.  Tbe  killing  oc- 
curred on  the  12th  of  August  1914.  Upon 
this  date,  Hickman  Willis  and  other  caioc- 
taws  were  in  Ardmore,  where  tbey  secured 
whisky.  Willis,  It  is  contended,  became  in- 
toxicated before  leaving  Ardmore,  and  drank 
some  on  tbe  way  home  after  leaving  the  city. 
Arriving  home,  he  assisted  in  antaanles^>ing 
tbe  team  and  putting  away  certain  para- 
phernalia which  had  been  used  on  a  hunting 
trip.  One  or  two  other  Choctaws,  among 
them  Uobert  Lee,  were  with  him.  When  the 
team  was  unharnessed,  Lee,  who,  it  appears, 
lived  with  Bena  Davis,  left  tbe  home  of 
Willis,  going  in  the  direction  of  his  own 
home.  Before  going  a  great  ways  he  and  a 
companion  discovered  that  Willis  was  follow- 
ing them  with  a  shotgun.  Th^  hastened 
their  steps  in  order  to  avoid  him.  Soon  after 
arriving  home  Willis  appeared  on  the  scene 
and  began  shooting  into  the  house,  wounding 
a  number  of  tbe  inmates,  some  three  or  four, 
and  killing  Kena  Davis.     AU  of  th«  able- 
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bodied  penons  In  tbe  bonae  at  the  time,  w)u> 
were  not  serlonely  wounded,  escaped  and 
left  the  premises.  Willis  wan  found  In  his 
own  home  about  midnight  by  the  sheriff  of 
tbe  county,  and  arrested.  He  denied  any 
knowledge  of  the  killing,  his  plea  being  bas- 
ed upon  the  contention  that  he  was  Insane- 
ly drunk,  and  remembered  nothing  whatever 
about  the  affair.  Proof  was  also  offered  to 
the  ^ect  that  WlUls  bad  received  a  severe 
injury  to  the  bead  several  years  before,  and 
a  part  of  the  frontal  bone  had  been  remov- 
ed ;  that  on  account  of  this  Injury  the  Intox- 
icating drinks  affected  hUn  to  the  extent  of 
dethroning  his  reason.  The  court  permitted 
all  the  proof  offered  by  the  plaintiff  in  er- 
ror along  these  lines,  and  submitted  the  same 
to  the  Jury  fairly  and  with  much  considera- 
tion for  the  rights  of  the  plaintiff  in  error. 
We  have  read  the  record  fully,  and  have  giv- 
en careful  consideration  to  the  written  argu- 
ment of  counsel.  There  is  no  error  disclosed 
prejudicial  to  tbe  rights  of  the  plaintiff  in 
error.  In  fact,  the  only  error  disclosed  is 
error  committed  in  Us  favor.  The  homicide 
was  a  mout  brutal  murder  committed  by  a 
drunken  full  blood,  whose  victinvwas  a  law- 
abiding,  harmless,  old  full-blood  woman. 
There  Is  not  an  extenuating  circumstance  or 
fact  In  evidence.  There  was  absolutely  no  de- 
fense disclosed  under  the  testimony.  The 
Jury  before  whom  tbe  case  was  tried  evi- 
dently extended  clemency  to  tbe  accused  on 
account  of  his  Intoxicated  condition.  A  con- 
viction for  murder  would  have  been  proper  In 
this  case.  Tlie  plaintiff  in  error  and  his  coun- 
sel are  to  be  congratulated  that  they  secured 
from  tbe  Jury  a  verdict  of  manslaughter 
rather  than  of  murder,  for  tbe  facts  disclos- 
ed would  have  fully  atiQ>ported  a  conviction 
for  tbe  higher  offense. 

No  prejudicial  error  appearing,  tbe  Judg- 
ment of  the  trial  court  is  affirmed. 

DOILE,  P.  J.,  and  BRETT,  J^  concur. 


CORLISS  V.  STATE.    (No.  A-2439.) 

(Criminal  Court  of  Appeals  of  OUahoma.    Sept. 

23.  1916.) 

(Bt/llabus  hv  the  Court.) 

1.  Cbiminal    Law    9=»1170V^  (5)— Witnesses 
«;3>3ST(S)  — Tbial~Exaiunation  or  Wit- 

NESSI%. 

Coonael  have  no  right,  under  the  law  in  this 
Jurisdiction,  to  inquire  of  a  witness  whether  or 
not  be  has  been  arrested  upon- a  criminal  charge. 
A  witness  can  onljr  be  asked  for  the  purpose  of 
affecting  his  credibility  if  be  has  been  convicted 
of  crime. 

(b)  A  conntf  attorney  has  no  right  to  a;^  tbe 
defendant  at  bar  if  he  has  not  been  arrested  on 
similar  charges  to  the  one  npon  which  he  is  on 
triaL  An  examination  of  this  character  is  preju- 
dicial, and,  where  permitted  by  tbe  court,  is  re- 
versible error. 

[Ed.    Note. — For    other    cases,    see    Criminal 


2.  CanaNAL  Law  «9>643.  108G(11),  1128(4), 
1166%(3)— TaiAi^REPOBT  of  Case. 
(a)  It  is  the  duty  of  the  trial  court  to  re- 
qnire  the  court  reporter  to  take  down  all  of  the 
proceedinn  of  every  character  from  the  begia- 
ning  to  toe  dose  of  a  criminai  trial  when  a  re- 
quest therefor  is  made  by  counsel. 

(b)  After  the  failure  or  refusal  npon  the  part 
of  the  trial  court  to  require  the  reporter  to  take 
all  or  any  part  of  tbe  proceedings  when  request- 
ed by  counsel  for  the  accused,  a  judgment  of  con- 
viction will  be  followed  by  reversal  upon  appeal. 

(c)  It  is  only  necessary  for  the  proceedings  to 
disclose  the  fact  that  counsel  (or  the  defendant 
made  such  request,  and  that  the  court  failed  or 
refused  to  comply  therewith. 

(d)  When  any  controversy  arises  as  to  the  de- 
mand by  counsel  for  the  defendant  at  bar  that 
the  proceedings  be  taken  down  by  the  reporter, 
the  fact  of  such  demand,  and  the  failure  or  re- 
fusal of  the  court  to  comply  therewith,  can  be 
shown  by  affidavit  of  persons  pruent  who  know 
the  tacts. 

[Ed.  Note. — ^For  other  eases,  see  Criminal 
Law,  Cent  Dia.  H  1456,  2741,  2744.  2749, 
2762,  2052,  3119;  Bee.  Dig.  «=»643,  1086(11), 
1128(4),  lieeH(31.) 

8.  Cbiminai,  I^w  ®=»e84  — Tbiai,  — Condtjot 

or  State's  Counsel. 
It  is  the  duty  of  counsel  for  the  state  to  in- 
troduce the  testimony  available  to  establish  tbe 
charge  against  the  defendant  at  the  bar  in 
the  hearing  in  chief.  The  conrt  should  not  per- 
mit a  rehash  of  snefa  testimony  under  the  guise 
of  rebuttal.  Counsel  for  the  state  have  no  more 
right  to  reserve  the  principal  testimony  and  in- 
troduce it  under  the  guise  of  rebuttal  nor  to  re- 
hash testimony  introduced  in  chief  under  the 
guise  of  rebuttal,  than  the  accused  would  have 
to  reintroduce  his  testimony  after  the  state  has 
closed  the  rebuttal.  In  a  strict  sense,  only  such 
testimony  which  goes  to  contradict  or  rebut 
something  proved  by  the  defendant  is  entitled  to 
be  introduced  in  rebuttal.  Tbe  discretion  of  the 
trial  courts  allowed  bv  tbe  law  in  this  jurisdic- 
tion in  this  respect  should  always  be  exercised 
with  these  rules  of  fairness  in  vfew. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  H  1615,  1618;  Dec.  Dig.  «=> 
684.] 

Appeal  from  District  Court,  Payne  Coun- 
ty; A.  H.  Houston,  Judge. 

A.  O.  (Torliss  was  convicted  of  maintain- 
ing a  place  where  intoxicating  liquors  were 
kept  and  sold,  and  he  appeals.  Reversed  and 
remanded. 

X  M.  Springer,  of  Stillwater,  for  plaintiff 
in- error.  R.  McMillan,  Asst  Atty.  Cea,  for 
the  State. 

ARMSTRONG,  X  PlalntUT  In  error,  A.  O. 
Corliss,  was  convicted  at  the  October,  1914, 
term  of  the  district  court  of  Payne  county 
upon  a  charge  of  maintaining  a  place  where- 
in Intoxicating  liquors  were  kept  and  sold, 
and  his  punishment  fixed  at  a  fine  of  $250 
and  imprisonment  in  the  state  penitentiary 
for  the  term  of  one  year  and  one  day.  From 
this  Judgment  of  conviction,  plaintiff  in  er- 
ror has  duly  prosecuted  an  appeal  to  this 
court. 

The  propositions  preserved  for  review  have 
been  heretofore  determined  by  this  court. 

[1]  The  first  assignment  of  error  is  based 
upon  the  failure  of  the  court  to  exclude  in- 
competent and  Irrelevant  testimony.     This 
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assignment  covem  seveFal  different  phases 
of  the  testimony;  among  others,  the  propo- 
sition that  the  court  permitted  the  county 
attorney  to  ask  the  plaintiff  in  error  if  he  had 
not  been  arrested  upon  similar  charges  for 
conducting  the  same  place  as  charged  In  the 
information.  This  the  county  attorney  had 
no  right  to  do,  and  this  court  hag  repeated- 
ly so  held.  A  discussion  of  the  principle  is 
not  again  required,  for  the  reason  that  the 
doctrine  is  too  well  established  to  be  mis- 
understood. A  witness  can  only  be  asked 
if  he  has  been  convicted  of  crime.  Porter 
V.  State,  8  Okl.  Cr.  64,  126  Pac.  699 ;  White 
v.  State,  4  OkL  Cr.  143,  Ul  Pac.  1010;  Hen- 
drix  v.  State,  4  Okl.  Or.  611,  113  Pac.  244. 

[2]  The  second  assignment  of  error  is  bas- 
ed upon  the  proposition  that  the  court  erred 
in  refusing  to  require  the  reporter  to. take 
in  shorthand  and  transcribe  as  a  part  of  the 
record  the  argument  of  the  county  attorney, 
after  due  and  proper  demand  bad  been  made 
therefor  by  the  attorney  for  the  plaintiff 
in  error.  The  court,  it  appears,  had  excus- 
ed the  reporter,  and  he  was  not  In  the  court- 
room, and  therefore  denied  the  request  of 
the  plaintiff  in  error  to  have  the  argument 
of  the  county  attorney  taken.  The  fact  that 
the  court  reporter  was  out  of  the  room  is  no 
fault  of  the  plaintiff  in  error.  We  have  re- 
peatedly held,  and  that  too  in  important 
cases,  that  controversies  of  this  kind  can- 
iV>t  be  incorporated  into  the  record  by  affi- 
davits. Where  the  court  refuses  or  fails 
to  require  the  stenographer  to  take  any  part 
of  the  proceedings  upon  the  defendant's  re- 
quest, then  the  fact  of  such  refusal  can  be 
shown  by  affidavits.  See  lAmm  et  al.  v. 
State,  4  OkL  Or,  641,  111  Pac  1002.  When 
questions  of  this  kind  arise,  and  the  reporter 
Is  not  availabje  to  i«cord  the  proceedings 
as  provided  by  law  and  uniformly  followed 
by  this  court,  it  is  the  duty  of  the  trial 
court  to  grant  a  new  triaL  Upon  his  fail- 
ure to  do  so,  this  court  will  reverse  the  Judg- 
ment regardless  of  the  merits  of  that  portion 
of  the  record  thus  omitted.  In  fact,  it  is  the 
duty  of  this  court,  regardless  of  the  material- 
ity of  the  proposition,  to  reverse  the  Judg- 
ment and  award  a  new  trial.  The  question 
of  whether  or  not  the  particular  controversy 
was  material  to  the  issues  is  not  important 
here.  The  court  reporters  are  paid  to  take 
the  proceedings  in  the  trial  court,  and  when 
a  demand  is  made  for  the  same,  it  is  only 
necessary  for  the  record  to  show  that  this 
demand  was  made  and  not  complied  with  by 
the  court.  A  reversal  follows  as  a  matter 
of  right  But  when  counsel  for  the  defend- 
ant requests  the  trial  court  to  have  the  ste- 
nographer take  down  in  shorthand  any  state- 
ment m4de  by  the  prosecuting  attorney  dur- 
ing his  argument  to  be  made  a  part  of  the 
record  on  appeal,  and  the  court  refuses  or 
fails  to  comply  with  this  request,  then  the 
fact  of  his  request. and  the  court's  refusal 


may  be  shown  by  affidavit  or  other  compe- 
tent evidence,  and  thus  the  rtfusal  upon  the 
part  of  the  court  so  Shown  constitutes 
grounds  for  reversal  without  regard  to  the 
merits  of  the  case. 

Section  1786,  B.  L.,  provides: 

"An  attorney  in  any  case  pending  shall  have 
the  right  to  request  of  the  court  or  stenographer 
that  all  such  statements  or  proceediugs  occur- 
ring in  the  presence  of  the  stenographer,  or 
when  his  presence  is  required  by  sudi  attorney, 
shall  be  taken  and  transcribed.  A  re^sal  of 
the  court  to  permit,  or,  when  requested,  to  re- 
quire any  statement  to  be  taken  down  by  the 
stenographer,  or  transcribed  after  being  taken 
down,  upon  the  same  being  shown  by  affidavit 
or  other  *  ♦  *  competent  evidence,  to  the 
Supreme  Court,  shall  be  deemed  prejudicial 
error,  without  regard  to  the  merits  thereof." 

The  Statute  applies  with  equal  force  to 
proceedings  in  this  court  So  It  Is  seen  that 
the  doctrine  is  settled  both  by  acts  of  the 
Legislature  and  decisions  of  this  court 

[3]  The  third  assignment  of  error  is  based 
upon  the  contention  that  the  court  erred  in 
permitting  the  county  attorney  to  rehash  the 
state's  testimony  after  the  defense  liad  dos- 
ed, under  guise  of  rebuttal.  The  order  of 
introducing  testimony  and  the  character  of 
rebuttal  pefmitted  by  the  court  Is  largely 
discretionary.  It  is,  however,  most  unfair 
to  permit  a  complete  rehash  of  the  testimony 
introduced  in  chief.  The  defendant  would  be 
justly  entitled  to  introduce  hla  testimony  it 
such  practice  is  permitted.  In  any  trial, 
many  of  the  authorities  bold  that  only  new 
testimony  contradicting  or  rebutting  some- 
thing proved  by  the  defendant  is  entitled  to 
be  introduced  in  rebuttal.  We  are  unable  to 
see  that  this  rule  is  either  unfair  or  unjust 
to  the  state;  and,  although  the  matter  la 
largely  discretionary,  the  trial  courts  are 
warned  that  an  abuse  of  same,  or  apparent 
disregard  of  the  rights  of  a  defendant,  would 
warrant  reversaL  Fairness  and  equal  recog- 
nition to  the  parties  is  essentiaL 

Constitutional  questions  usually  raised  in 
this  class  of  cases  are  not  raised  in  the  case 
at  bar.  The  court  is  therefore  not  to  be 
considered  as  committed  to  any  particular 
view  in  those  questions. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

DOYLB),  P.  jr.,  and  BBEXT,  J^  ooncnc 


FABHEBS'  ft  MEBCHANTS'  BANK  OF 

OOUBTIiAKD  V.  TIPTON  et  aL 

(No.  19914.) 

(Supreme  Court  of  Kansas.     May  8,  1916L 
Behearing  Denied  Jane  16,  1816.) 

fBvUabui  bv  the  CourtJ 

QuiETiNO  Title  €=>16— Rioht  or  AcnoH  — 
Intkbest  of  Plaintiff. 

A  vendor  sold  land  under  an  agreement 
with  the  vendee  to  ^ve  a  merchantable  title  and 
place  him  in  possession  of  the  same ;   the  agreed 
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consideratioii  being  paid  to  the  voidor.  The 
persons  ttom  whom  the  rendor  acquired  the 
land  and  who  were  in  possession  of  the -same  set 
up  a  claim  that  the  deed  they  had  executed  to 
the  vendor  waa  in  fact  a  mortcage,  and  they  re- 
fused to  yield  posaeaaion  of  the  land,  so  tliat  the 
vendor  was  unable  to  carry  out  his  agree- 
ment with  the  vendee.  The  vendee  demanded 
the  return  of  the  money  whteh  he  had  paid  for 
the  land  and  refosed  to  bring  an  action  to  quiet 
his  title  against  adverse  claimants.  The  ven- 
dor then  brought  an  equitable  action  to  quiet 
the  title  of  the  land,  making  the  vendee  a  party 
defendant  Held,  that  the  vendor  had  an  inter- 
est in  the  land  sufficient  to  maintain  an' action 
to  quiet  the  title  thereto  and  to  determine  ad- 
verse claims. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  f  i  64,  65 ;   Dec.  Dig.  «=>16.1 

Appeal  from  District  Court,  Bepnblic 
County. 

Action  by  the  Farmers'  &  Mercbants'  Bank 
of  Conrtland  against  B3.  B.  Tipton  and  otb- 
era.  From  a  Judgment  for  plaintiff,  defend- 
ant Tipton  and  anotlier  appeal.   AfflimeO. 

Mabin  ft  MaUn,  of  Smith  Center,  and  J. 
M.  Llvlngood  and  H.  H.  Van  Natta,  both  of 
Belleville,  for  appellants.  N.  J.  Ward  and 
Vance  ft  McTaggart,  all  of  Belleville,  for  ap- 
pellee. 

JOHNSTON,  C.  J.  This  action  was 
brought  by  the  Farmers'  &  Merchants'  Bank 
of  Courtland,  Kan.,  to  quiet  title  to  some  lots 
In  that  dty.'  In  the  petition  It  was  alleged 
that  the  defendants  B.  B.  and  S.  U  Tipton, 
on  June  9,  1911,  conveyed  the  lots  by  war- 
ranty deed  to  the  plaintiff  In  order  to  satis- 
fy an  Indebtedness  due  to  the  plaintiff  from 
them  and  also  In  consideration  of  the  satis- 
faction by  the  plaintiff  of  a  Judgment  lien 
against  the  property;  that  soon  thereafter 
the  plaintiff  put  the  Tlptons  Into  possession 
as  Its  tenants;  and  that  on  March  8,  1913, 
the  plaintiff  entered  Into  an  agreement  with 
the  defendant  the  Swedish-American  State 
Bank,  In  pursuance  of  which  It  conveyed  all 
Its  right,  title,  and  Interest  In  the  lots  to  the 
latter,  agreeing  to  deliver  possession  and  give 
a  clear  and  merchantable  title  thereto.  It 
was  further  alleged  that  the  plaintiff  was 
unable  to  carry  out  Its  contract  because  the 
Tlptons  refused  to  deliver  possession  of  the 
lots,  and  that  It  was  unable  to  give  a  clear 
and  merchantable  title  because  the  Tlptons 
bad  filed  of  record  an  afiSdavit  stating  that 
the  property  was  owned  by  K  B.  Tipton,  that 
■  It  was  their  homestead,  and  that  their  deed 
of  June  9,  1911,  was  In  effect  only  an  equita- 
ble mortgage  given  to  secure  the  payment  of 
their  debt  and  not  Intended  to  transfer  any 
Interest  In  the  property  other  than  a  lien. 
The  Swedish-American  Bank  was  made  a 
party  defendant  because  it  refused  to  bring 
the  action  in  Its  own  name.  It  was  further 
alleged  that  the  plaintiff  had  such  an  Inter- 
est In  the  property  as  to  be  entitled  to 
bring  the  action  In  its  own  name  for  the  rea- 
son that  in  the  event  of  Its  failure  to  deliver 
the  kind  of  title  agreed  upon,  it  would  suffer 


loss  from  the  nonpayment  of  tbe  considera- 
tion which  had  been  withheld  and  retained 
by  the  defendant  bank  as  a  liability  against 
the  plaintiff. 

The  petition  as  well  as  the  cross-petition 
filed  by  tbe  defendant  bank  were  attacked  by 
the  Tlptons  by  motions  to  make  more  definite 
and  certain  and  by  demurrers,  all  of  which 
were  overruled  by  the  court,  whose  action 
is  complained  of  in  the  appeal.  But  their 
main  contention  la  that  the  plaintiff  bad  no 
interest  left  in  the  lots  so  as  to  entitle  it  to 
bring  an  action  to  quiet  title.  In  the  cross- 
petition  of  tbe  defendant  bank,  it  was  al- 
leged, among  other  things,  that  it  had  paid 
to  the  plaintiff  tbe  sum  of  $4,000  as  consid- 
eration for  the  lots,  and  that  after  the  com- 
mencement of  the  action  and  on  March  6, 
1914,  It  had  tendered  a  quitclaim  deed  to  the 
property  accompanied  by  a  demand  for  the 
return  of  the  consideration,  because  of  plain- 
tiff's failure  to  deliver  a  clear  title  and  «lye 
possession  according  to  the  ccmtract,  and  that 
both  tbe  tender  and  demand  were  refused 
by  the  plaintiff.  The  trial  was  before  the 
court  which  made  certain  findings  of  fact 
from  tbe  testlmooy  produced,  and  it  was 
found  and  adjudged  that  the  title  to  the  lots 
was  in  the  plaintiff,  and  its  title  was  quieted 
as  against  all  tbe  defendants.  There  was  a 
further  finding  that  the  plaintiff  was  indebt- 
ed to  the  defendant  bank  In  the  sum  of 
$4,000,  and  that  the  latter  was  entitled  to  a 
lien  on  tbe  lots  to  tbe  extent  of  this  indebted- 
ness. ^ 

The  questions  presented  for  review  arise 
upon  the  pleadings  alone,  tbe  evidence  not 
being  preserved,  and  are  raised  by  motions 
to  require  the  pleadings  to  be  made  more 
definite  and  certain,  and  also  upon  a  demur- 
rer challenging  the  sufficiency  of  the  facts  al- 
leged in  the  petition.  On  tbe  motions  It 
was  contended  that  there  was  a  lack  of  defi- 
nlteness  of  averment  as  to  tbe  corporate 
character  of  the  plaintiff;  but  the  meaning 
of  the  averment  is  so  obvious  that  it  could 
not  have  been  misunderstood  by  the  defend- 
ants. It  la  further  said  that  the  allegutions 
are  Indefinite  as  to  the  nature  and  amount  of 
the  indebtedness  which  constituted  the  con- 
sideration for  the  deed  executed  by  the  Tip- 
tons  to  the  plaintiff  and  the  oral  agreement 
under  which  they  held  possessioa  of  tbe 
premises  after  the  executicm  of  their  deed  to 
the  plaintifl.  The  rule  is  that  a  pleading  Is 
sufficient  which  fairly  informs  the  adversary 
of  the  nature  of  tbe  claim  made  against  him. 
Republic  County  v.  Guaranty  Co.,  96  Kan. 
255,  150  Pac.  690.  Tbe  subsequent  pleadings 
Indicate  that  the  defendants  were  able  to 
ascertain  the  nature  and  character  of  the 
plaintiffs  claims,  and  that  they  could  not 
have  been  prejudiced  by  any  ambiguity  in  the 
statement  of  facts.  Tbe  averments  were  suf- 
ficient to  warrant  the  full  disclosure  of  tbe 
facts  by  the  evidence,  and  in  the  absence  of 
the  evidence  it  may  be  inferred  that  the  facts 
were  fully  brought  out  in  the  trlaL    Upon  an 
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appeal  and  espedally  vpon  an  incomplete  rec- 
ord, the  overmling  of  a  motion  to  make  a 
someirhat  amblgnoas  pleading  more  definite 
and  certain  will  not  be  ground  for  reversal, 
unless  It  appears  tbat  prejudice  resulted 
from  the  ruling.  St.  L.  &  S.  F.  Ry.  Co.  v. 
French,  56  Kan.  584,  44  Pac.  12;  Parker  v. 
Vaughn,  85  Kan.  324,  116  Pac.  882;  Culbert- 
son  V.  Sheridan,  93  Kan.  268,  144  Pac.  268. 
The  main  contention  of  the  Tlptone  is 
that  their  demurrer  should  have  been  sus- 
tained, and  this  upon  the  theory  that  the 
plaintiff,  having  executed  a  deed  of  the  lots 
to  the  defendant  bank,  has  no  interest  or 
standing  which  warrants  it  in  maintaining 
an  action  to  quiet  title  to  the  property.  The 
plaintiff  appears  to  have  treated  this  action 
as  a  proceeding  in  equity,  rather  than  as  an 
action  tmder  the  statute  to  qntet  title.  It  la 
contended  that'  the  plaintiff  had  neither  title 
nor  possession,  and  hence  was  not  entitled  to 
ask  relief  in  this  form  of  action.  It  was  al- 
leged that  the  Tiptons  Imd  by  their  deed  vest- 
ed the  title  of  the  lots  In  the  plaintiff,  and 
that  they  were  holding  the  possession  of  the 
same  for  the  plaintiff.  These  averments  tak- 
en alone  show  both  title  and  possession  in  the 
plaintiff;  but  there  is  the  further  allegation 
that  the  plaintiff  had  undertaken  to  transfer 
•  the  property  to  the  defendant  bank,  and  the 
Tiptons  therefore  Insist  that  the  plaintiff  had 
parted  with  its  interest  in  the  lots  and  in  con- 
sequence lost  its  right  to  maintain  the  ac- 
tion. In  effect.  It  was  alleged  that  the  at- 
tempt of  the  plaintiff  to  carry  out  Its  agree- 
ment with  the  defendant  bank  to  transfer 
the  property  was  abortive  as  it  had  agreed 
to  give  a  merchantable  title  and  place  the 
defendnnt  bank  In  possession  of  the  property, 
but  had  been  unable  to  do  so  because  of  the 
action  of  the  Tiptons  in  asserting  title  to 
the  property  and  in  their  refusal  to  surren- 
der possession  of  the  same.  Not  being  able 
to  carry  out  its  agreement  to  give  a  good 
merchantable  title  and  give  actual  posses- 
sion of  the  lots,  plaintiff  became  liable  to  the 
defendant  bank,  not  only  for  the  money  re- 
ceived, but  also  under  the  covenants  of  war- 
ranty, and  the  defendant  bank  therefore 
rightly  Insisted  that  the  transfer  was  incom- 
plete, and  that  It  was  entitled  to  a  return  of 
the  price  which  It  had  paid.  The  lots  hav- 
ing been  practically  thrown  back  upon  the 


plaintiff,  it  had  an  Interest  therein  which  en- 
titled It  to  maintain  this  equitable  proceed- 
ing to  have  the  rights  of  the  respective  par- 
ties determined.  The  defendant  bank  de- 
clined to  assume  the  burden  of  bringing  the 
action,  and  to  protect  its  vendee  and  itself, 
the  plaintiff  brought  the  action  and  made  the 
vendee  a  party  defendant  Under  the  condi- 
tions existing,  an  action  at  law  was  wholly 
Inadequate,  and  a  resort  to  an  equitable  pro- 
ceeding was  necessary  not  only  to  determine 
the  conflicting  claims  as  between  the  plain- 
tiff and  the  defendant  bank,  but  also  as  be- 
tween the  plaintiff  and  the  Tiptons.  It  was 
decided  in  SutUff  v.  Smith,  68  Kan.  559,  60 
Pac.  455,  that  a  vendor  who  sells  land  to  an- 
other and  is  bound  to  perfect  the  title  there- 
to and  whose  vendee  withholds  the  purchase 
price  and  refuses  to  bring  the  action  to  re- 
move the  cloud,  can  quiet  title  as  against 
those  claiming  adverse  Interests,  and  that 
the  vendor  has  sufficient  interest  to  warrant 
the  bringing  of  an  action  to  quiet  title 
against  the  vendee  and  the  persons  claiming 
the  adverse  interest  The  present  case  dif- 
fers from  that  one  in  tbat  the  agreed  con- 
sideration had  been  paid  to  the  plaintiff,  bat 
as  the  plaintiff  was  unable  to  carry  out  its 
contract  it  had  no  right  to  withhold  the 
money  which  the  defendant  bank  had  paid. 
It  had  sold  the  property  with  a  covenant 
of  warranty  and  its  obli^tlon  to  deliver  ac- 
tual possession  and  protect  the  title  required 
it  to  refund  the  money  and  gave  the  plaintiff 
such  an  Interest  as  warranted  it  in  asking 
for  equitable  relief.  Case  note,  12  L.  R.  A. 
(N.  S.)  652. 

In  behalf  of  the  Tiptons  it  is  insisted  that 
the  deed  which  they  had  executed  to  the 
plaintiff  was  intended  as  a  mortgage  only, 
and  that  they  had  never  transferred  the  ti- 
tle nor  yielded  possession  of  the  property, 
but  the  averments  of  the  petition  were  to 
the  effect  that  an  absolute  title  was  conveyed 
by  them  to  plaintiff,  and  that  th'ey  were  hold- 
ing possession  of  the  property  under  the 
plaintiff.  The  trial  court  found  against 
their  claims  and  adjudged  that  the  title  and 
right  of  possession  was  in  the  plaintiff.  The 
evidence  not  being  here,  the  finding  of  the 
court  conclusively  settles  that  controversy. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


Digitized  by 


Google 


Utah) 


BOABO  OV  SDUCATIONT  ▼.  HUNTER 


1019 


BOARD  OF  EDUCATION  OF  OGDEN  CITY 
T.  HUNTER  et  al.    (No.  2880.) 

(Supreme  Court  of  TJteh.     Sept.  12,  1916.) 

1.  Statutes  «=s>77(1)  —  Generai.  ob  Sfeciai. 
Law. 

The  mere  fact  that  Laws  1916,  e.  116, 
amends  only  the  proviso  of  Comp.  Laws  1907,  | 
1036,  b;  incTeasiug  the  tax  rate  of  cities  of  a 
certain  class,  and  that  Laws  1915,  c.  llli 
amends  such  proviso,  and  also  amends  other  sec- 
tions of  the  school  law,  does  not  make  chapter 
115  a  special  law. 

l£d.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  79,  81;  Dec.  Dig.  «=s>77(l).] 

2.  Statutes    «=»224— Conbtbuction— Efbcot 
TO  All  Pbovisions— Oo.nfuct. 

Where  a  conflict  exists  between  two  enact- 
ments, whether  enacted  at  the  same  or  at  differ- 
ent sessions,  the  court  mnst,  if  possible,  give 
force  and  effect  to  all  the  provisions  contained 
in  both  acts,  notwithstanding  the  apparent  con- 
flict 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  800,  802,  306;  Dec.  Dig.  «=»224.] 

3.  Statutbs  «s9217  —  CJoNOTBncTioN  —  Ex- 
trinsio  Aids. 

It  is  the  duty  of  the  courts  in  construing 
statotes,  and  especially  in  case  of  conflict,  to 
consider  all  matters  that  may  affect  their  valid- 
ity or  meaning,  including  the  history  of  legisla- 
tion and  the  reasons  for  and  against  their  pas- 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  J  293;  Dec.  Dig.  «=»217.] 

4.  Schools  and  Sceool  Distbicts  $=3101  — 
Taxes— Statutes— Conflict. 

Laws  1915,  c.  115.  amends  the  proviso  of 
Comp.  Laws  1907,  J  1936.  fixing  the  tax  rate  for 
school  purposes  by  increasing  the  school  levies 
fur  cities  of  the  second  class,  because  the  rate 
fixed  by  the  original  section  was  deemed  Insuffi' 
cient  for  that  purpose,  and  takes  effect  May  22, 
1915.  I^ws  1915.  c.  Ill,  also  amends  such  pro- 
viso, became  effective  January  1,  1910,  and  re- 
duced such  rates.  Held,  that  the  acts  were  not 
conflicting. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  U  236,  252;  Dec. 
Dig.  «=5l01.] 

5.  Schools  and  School  Distbicts  «s>101  — 
Repeal  or  Statute  —  Conflicting  Pbovi- 

BI0N8. 

Laws  1915,  c.  115,  re-enacting  Comp.  Laws 
1907,  i  1936,  and  merely  amending  the  proviso 
thereof,  fixing  the  tax  rate  for  school  purposes  by 
increasing  the  school  taxes  for  the  year  1915  for 
cities  of  the  second  class  because  the  rate  per- 
mitted in  the  original  section  was  deemed  insuf- 
ficient for  that  purpose,  was  repealed  so  far  as  it 
conflicted  with  Laws  1915,  e.  Ill,  re-enacting 
such  section  and  amending  the  proviso  approved 
at  the  same  time,  but  not  effective  until  January 
1,  1916,  and,  in  view  of  the  increased  assess- 
ments, reducing  the  rate. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  236,  252 ;  Dec 
Dig.  «=3l01.] 

6.  Statutes  «=»170— Repeal— Re-enactment. 

Such  parts  of  chapter  115  as  were  not  in 
conflict  with  chapter  111  were  mere  re-enact- 
ments, having  force  and  effect  from  their  origi- 
nal enactment 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Si  245,  248,  249;  Dec.  Dig.  «=>170.] 

7.  Statutes  i8=9200— Repeal— Timb. 

Where  a  statute  is  made  effective  only  from 
a  future  date,  but  in  terms  repeals  a  former  law 


on  the  subject,  the  repealing  danse  becomes  ef- 
fective only  when  the  statute  goe9  into  effect 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  {  841 ;  Dec.  Dig.  <£=>260.1 

8.  Evidence  «=»23(1)  —  Judicial  Notice  — 
Legislative  Tolict- School  Expenses. 

The  court  takes  indicia!  notice  that  it  has  al- 
ways been  the  legislative  policy  to  provide  all 
the  revenue  necessary  to  carry  on  the  public 
schools  for  a  period  of  at  least  9  months  in  each 
year. 

[Ed.    Note.— For    other    cases,    see    Evidence, 
Cent  Dig.  J  20;  Dec.  Dig.  <g=»23(l).]  * 

9.  Statutes  i£=392  — CoNSTiTxrrioSAL  Pbovi- 
sioNs— General  or  Special  Laws— Classi- 
fication. 

Cities  and  any  other  subjects  may  be  classi- 
fied without  contravening  Const  art  6,  i  26, 
subd.  IS,  providing  that  in  all  cases  where  a  gen- 
eral law  can  be  applicable,  no  special  law  snail 
be  enacted ;  but  such  classification  must  be  rea- 
sonable and  natural,  aad  not  artificial  or  artn- 
trary. 

[Ed.   Note.— For  other  cases,   see   Statntea, 
Cent  Dig.  S  101 ;  I>ec.  Dig.  <&s»92.] 

10.  Statutes  «s»03(6)— Class  Legislation— 
School  Taxer 

Laws  1915,  c.  Ill,  effective  January  1,  1916, 
amending  the  proviso  of  Comp.  Laws  1907,  { 
1936,  as  to  the  rate  of  school  taxes  so  as  to  pro- 
vide that  the  tax  for  school  purposes  In  cities  of 
the  first  and  second  classes  having  an  assessed 
valuation  of  $20,0(X),000  or  more,  shall  not  ex- 
ceed in  any  one  year  3%  mills  on  the  dollar  upon 
all  taxable  property,  and,  in  ciUes  of  the  second 
class  having  an  assessed  value  of  less  than  |20,- 
000,000,  shall  not  exceed  SVio  mills  on  the  dol- 
lar, was  invalid,  since  the  classiflciition  was  un- 
reasonable, arbitrary,  and  artificial,  and  without 
regard  to  the  character  of  the  legislation,  in  that 
it  was  unequal,  unjust,  and  did  not  operate  uni- 
formly on  ell  taxpayers  assessed  to  the  same  ex- 
tent in  the  different  cities  of  the  same  class,  nor 
upon  the  public  schools  in  such  city. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C!ent  Dig.  {  102;   Dec.  Dig.  <©=>93(6).] 

11.  Statutes  «=»168— ErrEcr— iNVAUDnr  of 
Repealing  Law. 

The  effect  of  such  invalidity,  in  view  of  the 
fact  that  chapter  111  had  repealed  all  statutes 
In  conflict  therewith,  including  the  conflicting 
provisions  of  Laws  1915,  c.  115,  which  had 
amended  the  proviso  of  Comp.  Laws  1907,  f 
1936,  and  Increased  the  tax  rate  for  school  pur- 
poses, was  to  leave  the  rate  or  limitation  fixed 
for  a  city  of  the  second  class  by  chapter  115, 
still  in  force,  under  the  rule  that  when  a  stat- 
ute repeals  another  statute  or  provision  on  the 
same  subject,  so  much  of  the  other  statute  as  is 
superseded  by  the  invalid  part  of  the  later  stat- 
ute is  not  repealed,  but  continues  in  full  force 
and  effect 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Ojnt  Dig.  I  244;  Dec.  Dig.  <&=»i68.] 

Original  application  by  the  Board  of  Ed- 
ucation of  Ogden  City,  for  a  writ  of  mandate, 
against  WllUam  G.  Hnnter  and  others.  Com- 
missioners of  Weber  County,  Utah,  Harry 
Hales,  County  Clerk,  James  L.  Robson,  Coun- 
ty Assessor,  and  J.  B.  Storey,  County  Treas- 
urer, commanding  them  to  levy  and  collect  a 
tax  against  the  property  of  the  school  dis- 
trict In  the  amount  required  by  plaintiff,  etc. 
Peremptory  writ  of  mandate  ordered  to  be 
Issued. 
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Valoitlne  Gideon  and  Reinhart  L.  Gideon, 
botb  of  Ogden,  for  plaintiff.  I.  B.  Evans,  of 
Salt  Lake  City,  and  Jos.  B.  Evans,  of  Ogden, 
for  defendants. 

FBIGK,  J.  The  plaintiff  filed  its  applica- 
tion In  this  court  for  a  writ  of  mandate 
against  the  defendants  named  In  tbe  title, 
"commanding  said  defendants  and  each  of 
them  as  officers  of  Weber  county  aforesaid,  to 
Ie*y  and  collect  a  tax  against  the  property  of 
said  school  district  in  such  amount  as  re- 
quired by  plaintiff,"  etc.  An  alternative  writ 
of  mandate  was  Issued,  requiring  the  defend- 
ants to  comply  with  plaintiff's  prayer  or  show 
cause  why  they  refuse.  They  have  appeared 
and  have  demurred  generally  to  plaintiff's 
complaint.  They  have  also  filed  an  answer, 
but  the  only  denial  made  therein  relates  to  a 
question  of  law  and  not  of  fact,  and  is  there- 
fore immaterial.  The  facts,  all  of  which 
are  without  dispute,  (trill  sufficiently  be 
made  to  appear  from  the  body  of  the  opin- 
ion. 

Whether  a  peremptory  writ  of  mandate 
shaU  be  directed  to  issue  hinges  upon  wheth- 
er certain  portions  of  chapter  111,  Laws 
Utah  1915,  p.  191,  and  of  chapter  116,  Laws 
Utah  1915,  p.  210,  are  valid  or  invalid. 
Both  of  said  chapters,  in  certain  respects, 
changed  and  amended  Comp.  Laws  1907,  | 
1936,  which  has  been  In  force  in  this  state 
for  many  years.  The  original  section  reads 
as  follows: 

"The  board  of  education  shall,  on  or  before  the 
1st  day  of  May  of  each  year,  prepare  a  state- 
ment and  estimate  of  the  amount  necessary  for 
the  support  and  maintenance  of  the  schools  under 
its  charge  for  the  school  year  commencing  on  the 
Ist  day  of  July  next  thereafter;  also  the  amount 
necessary  to  pay  the  interest  accruing  during 
such  year,  and  not  included  in  any  prior  esti- 
mate, on  bonds  issued  by  said  board;  also  the 
amount  of  sinking  fund  necessary  to  be  collected 
during  such  year  for  the  payment  and  redemp- 
tion of  said  bonds;  and  shall  forthn'ith  cause 
the  same  to  be  certified  by  the  president  and 
clerk  of  said  board  to  the  officers  charged  with 
the  assessment  and  collection  of  taxes  for  gen- 
eral county  purposes  in  the  county  in  which  the 
city  is  situated,  and  such  officers,  after  having 
extended  the  valuation  of  property  on  the  assess- 
ment rolls,  shall  levy  such  per  cent,  as  shalL  as 
nearly  as  may  be,  raise  the  amount  required  by 
the  board,  which  levy  shall  be  uniform  on  all 
property  within  the  said  city  as  returned  on  the 
assessment  roll ;  and  the  said  county  officers 
are  hereby  authorized  and  required  to  place  the 
same  on  the  tax  rolL  Said  taxes  shall  be  col- 
lected by  the  county  treasurer  as  other  taxes  are 
collected,  but  without  additional  compensation 
for  assessing  and  collecting,  and  he  shall  pay  to 
the  treasurer  of  said  board,  promptly  as  collect- 
ed, who  shall  hold  the  sau^  subject  to  the  order 
of  the  board  of  education ;  provided,  that  the  tax 
for  the  support  and  maintenance  of  such  schools 
shall  not  exceed  in  any  one  year  six  and  one- 
half  mills  on  the  dollar  upon  all  taxable  prop- 
erty of  said  city,  of  which  at  least  three  mills 
shall  not  be  used  otherwise  than  for  the  pay- 
ment of  teachers,  and  shall  not  exceed  one  and 
one-half  milla  additional  on  the  dollar  in  one 
year,  to  be  used  exclusiTely  for  the  purchase 
of  school  sites  and  the  erection  of  achciol  boild- 
ings." 


The  dianges  or  amendments  that  are  in 
quesU<»  bete  relate  to  Uie  reduction  of  the 
rate  of  taxation  or  the  levies  that  cities  of 
a  certain  class  are  permitted  to  make  for 
public  school  puri>oses  and  to  the  classifica- 
tion of  such  dties.  Section  1936,  as  original- 
ly passed,  had  once  before  been  amended 
by  chapter  29,  Laws  Utah  1018,  p.  39.  The 
amendments  in  question  all  relate  to  the  pro- 
viso contained  in  the  original  section.  The 
rate  was  not  changed  by  the  amendment  of 
1913.  The  proviso  was,  however,  sU^tly 
changed  in  other  respecta.  As  that  section 
has  been  superseded,  however,  those  changes 
need  not  be  specially  mentioned  here.  In 
1916,  however,  the  proviso  was  again  amend- 
ed, both  by  chapter  111  and  by  chapter  115 
aforesaid.  In  chapter  116  the  proviso  was 
amended  to  read  as  follows: 

"Provided,  that  the  tax  for  the  support  and 
maintenance  of  such  school  In  cities  of  the  first 
class  shall  not  exceed  in  any  one  year  six  and 
one-half  mills  on  the  dollar  upon  all  taxable 
property  of  said  city,  two  and  one-half  mills  ad- 
ditional on  the  dollar  ui  one  year,  to  be  used  ex- 
clusively for  the  purchase  of  school  sites  and  the 
erection  «F  school  buildings ;  and  in  cities  of  the 
second  class,  the  tax  for  the  support  and  mainte- 
nance of  such  schools  shall  not  exceed  in  any  one 
year  ten  mills  on  the  dollar  upon  all  taxabis 
property  In  said  city." 

In  chapter  111: 

"Provided,  that  the  tax  for  [the]  support  and 
maintenance  of  such  schools,  and  for  the  pnr- 
chase  of  school  sites  and  for  the  erection  of 
school  buildings  in  cities  of  the  first  class  and  in 
cities  of  the  second  class,  having  an  assessment 
valuation  of  twenty  millioa  dollars  or  more, 
shall  not  exceed  in  any  one  year  three  and  one- 
half  mills  on  the  dollar  upon  all  taxable  prop- 
erty of  said  city;  and  in  cities  of  the  second 
class,  having  an  assessed  valuation  of  less  than 
twenty  million  dollars,  the  tax  for  the  support 
and  maintenance  of  such  schools,  and  for  the 
purchase  of  school  sites,  and  the  erection  of 
school  buildings  shall  not  exceed  in  any  one  year 
three  and  seven-tenths  mills  on  the  dollar  upon 
all  taxable  property  of  said  city." 

Chapter  111,  la  addition  to  amending  sec- 
tion 193G,  as  aforesaid,  also  amended  a  nnm- 
ber  of  other  sections  of  our  school  law,  while 
chapter  115  merely  amends  the  proviso  of 
section  1936  in  the  particulars  stated.  Chap- 
ter 111  was  put  on  its  final  passage  on  the 
9th  day  of  March,  1915,  while  chapter  116 
was  finally  passed  on  the  lltb  day  of  the 
same  month;  but  both  acts  were  approved 
by  the  Governor  on  the  same  day,  to  wU, 
March  22,  1916.  It  wiU  thus  be  noticed  that 
the  rate  of  taxation  or  levy  for  public  school 
purposes  in  cities  of  the  first  and  second 
classes  having  a  certain  assessed  valuation 
was  reduced  from  not  exceeding  9  mills  in 
cities  of  the  first  class  to  not  exceeding  3^ 
miils,  and  in  cities  of  the  second  class  from 
10  mills  to  not  exceeding  3H  mills,  or  to 
37/10  mills  according  to  the  amount  of  as- 
sessed valuation  in  cities  of  the  second  class. 

It  is  conceded  that  Ogden  City  is  a  city 
of  the  second  class,  and  that  the  assessed 
valuation  of  the  property  in  said  dty  for 
1916  is  131,510.408;    that  the  amount  that 
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Is  required  for  the  support  and  maintenance 
of  tbe  public  acbools,  which  must  be  raised 
by  taxation  from  the  aaseased  valuation 
aforesaid  for  1916,  amounts  to  the  sum  of 
|1QD,600;  that  the  rate  of  taxation,  or  the 
levy,  that  1b  necessary  to  raise  said  amount 
upon  said  yaluation  is  6^/it  mills  on  tbe 
dollar ;  that  the  plalntifl  has  oompUed  with 
all  the  provisions  of  law,  and  has  duly  and 
properly  presented  the  foregoing  estimate  to 
the  defendants,  upon  whom  the  law  Imposes 
the  duty  of  levying  and  collecting  tbe  school 
taxes,  and  has  demanded  that  said  defend- 
ants levy  and  collect  a  tax  of  S^/io  miUs 
on  the  dollar  of  said  assessed  valuation;  that 
said  defendants  have  refused,  and  still  re- 
fuse, to  do  so,  for  the  alleged  reason  that 
they  are  prohibited  by  chapter  111  aforesaid 
from  making  a  levy  in  excess  of  3^  mills 
on  the  dollar  upon  said  assessed  valuation 
for  school  purposes ;  that  a  levy  of  only 
S"/io  mills  on  the  dollar  will  not  produce  to 
exceed  the  sum  of  1110,286.77,  which  Is  whol- 
ly inadequate  to  maintain  and  support  tbe 
public  schools  in  Ogden  City  for  the  school 
year  of  nine  months,  but  will  be  sufficient  to 
maintain  and  support  said  schools  for  a 
period  of  only  six  or  seven  months  during 
the  year  of  1916. 

[1, 2]  Plaintiff's  counsel  contend  that  there 
is  an  irreconcilable  conflict  between  chapters 
111  and  115  with  respect  to  the  rate  of  tax- 
ation ;  th&t  chapter  116  was  passed  later  Id 
point  of  time  than  was  chapter  111,  and  that 
the  former  must  therefore  control.  They, 
however,  also  contend  that  if  it  be  held  that 
chapter  IIK  was  not  passed  after  chapter  111, 
chapter  116  is,  nevertheless,  in  its  nature  a 
special  enactment,  while  chapter  111  is  a 
general  one,  and  for  that  reason  chapter  115 
must  prevail  over  chapter  111.  Both  chap- 
ters 111  and  115  are,  in  a  large  measure, 
mere  re-enactments  of  section  1936,  supra, 
and  only  change  or  amend  small  portions  of 
that  section.  Section  1B36,  supra,  in  which 
the  alleged  c(»fllct  arises,  is  therefore  re- 
enacted  in  chapter  111,  and  also  in  chapter 
115,  with  the  changes  In  the  provisos  which 
we  have  copied  in  full.  Chapter  115,  there- 
fore, covers  precisely  the  same  ground,  or 
subject,  that  is  covered  by  chapter  111,  and, 
for  reasons  hereafter  appearing,  is  no  more 
special  leg^islation  than  Is  chapter  111.  The 
mere  fact  that  in  chapter  115  the  rate  ib  dif- 
ferent from  what  it  is  in  chapter  111  does 
not  make  one  general  and  the  other  special, 
although  more  ground  may  be  covered  in  the 
latttf  than  in  the  former  chapter.  But  even 
though  it  were  conceded  that  chapter  116  is 
special;  and  that  there  are  certain  provi- 
sions In  that  chapter  that'  are  repugnant  to 
similar  ones  contained  in  chapter  111,  yet 
that  fact,  standing  alone,  would  not  author- 
ize us  to  declare  chapter  111  void  in  so  far 
as  that  chapter  may  be  in  conflict  with  chap- 
ter 116,  as  contended  for  by  plaintiff's  coun- 
seL    It  Is  an  inflexible  rule  of  construction 


that  in  case  a  conflict  exists  between  two  ea- 
actments,  whether  enacted  at  the  same  ses- 
sion of  the  Legislature  or  at  different  ses- 
sions, the  courts  must,  if  possible,  give  force 
and  effect  to  all  the  provisions  contained  in 
both  acts,  notwithstanding  the  apparent  con- 
flict 

In  2  Lewis'  Sutb.  Stat  Gonst.  C2d  Ed.)  g 
616,  in  referring  to  that  subject  the  author 
says: 

"A  statute  ahoald  be  so  construed  as  to  give  a 
sensible  and  intdligent  meaning  to  every  part, 
to  avoid  absurd  and  unjust  consequences,  and, 
if  possible,  as  to  make  it  valid  and  effective." 

See,  also,  1  Lewis'  Sutb.  Stat  Const  (2d 
Ed.)  I  282. 

[»]  Moreover,  it  is  tbe  duty  of  the  courts, 
In  construing  statutes,  and  especially  in  case 
of  conflict  to  take  into  consideration  all  mat- 
ters that  may  affect  the  validity  of  the  stat- 
ute. 

Referring  <again  to  the  same  author  and 
same  volume,  section  810,  it  is  said: 

"The  courts  will  take  Judicial  notice  of  what- 
ever mi^  affect  the  validity  or  meaning  of  a  stat- 
ute. They  will  take  notice  of  events  (jeneraily 
known  within  their  jurisdiction,  of  the  history  of 
legislation,  and  of  the  reasons  urged  for  or 
against  the  passage  of  the  law.  They  will  in- 
form themselvee  of  facts  which  may  affect  a 
statute." 

Tbe  foregoing  text  is  approved  by  the  Su- 
preme Court  of  Kansas  in  City  of  Topeka  v. 
GlUett  32  Kan.  431.  4  Pac.  800,  and  in  many 
other  cases  dted  by  tbe  author  in  tbe  foot- 
notes. 

[4-a]  While,  as  stated  before,  chapters  111 
and  115  were,  passed  at  tbe  same  session  and 
at  the  times  stated,  and  approved  on  the 
same  day,  yet  the  time  at  which  chapter  111 
should  go  into  effect  is  expressly  stated  thus: 
"This  act  shaU  take  effect  January  1,  1916." 
Upon  the  ptber  band,  chapter  116  went  into 
effect  under  our  Constitution  on  May  22, 1916, 
while,  as  we  shall  see,  all  tbose  portions  that 
were  merely  re-enactments  always  continued 
In  effect  Chapter  111  also  repeals  "all  sec- 
tlooB  or  parts  of  secttons  in  conflict  with  the 
provisions  of  this  act"  Chapter  116,  so  far 
as  the  same  Is  in  conflict  with  chapter  111, 
Is  therefore  repealed  by  the  latter  chapter. 
In  view,  therefore,  that  chapter  111  did  not 
go  into  effect  until  January  1,  1916,  there 
really  was  no  conflict  between  that  chapter 
and  chapter  111  until  that  date,  and  when 
that  date  arrived  tbe  latter  chapter  was  re- 
pealed by  tbe  former,  and  therefore  there 
never  was  a  conflict,  nor  Is  there  any  now, 
between  the  two  chapters.  Again,  If  we  take 
into  oonsideiation,  as  we  must  do,  the  circum- 
stances and  conditions  that  induoed  the  Leg- 
islature of  1916  to  adopt  chapters  .111  and 
116,  it  again  becomes  clear  that  no  conflict 
was  either  Intended  or  created. 

Prior  to  tbe  year  191S,  and  in  Aat  year,  the 
property  in  this  state  was  assessed  at  a  valu- 
ation far  below  its  real  or  cash  value.  There 
was  much  dissatisfaction  with  that  method 
of  valuatkni   and   assessment  of  property. 
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Moreover,  the  assessed  ralnatton  of  1015  and 
preceding  years,  in  some  Instances,  was  In- 
sufficient to  produce  the  necessary  amount  of 
revenue  for  certain  state  and  other  pur- 
poses. In  1915  the  Legislature,  therefore, 
adopted  certain  measures  by  which  It  was 
Intended,  so  far  as  possible,  to  compel  the 
assessment  of  all  property  at  Its  actual 
cash  value,  and  to  accomplish  that  pnrpose 
the  Legislature,  among  other  things,  reduced 
the  rate  of  taxation  or  the  levies  that  could 
be  made  by  the  officers  of  the  several  coun- 
ties, cities,  and  other  political  subdivisions 
of  this  state.  It  was  assumed  that  in  lower- 
ing the  rate  the  valuation  or  assessment  of 
property  would  have  to  be  correspondingly 
increased.  For  that  reason  the  levies  were 
reduced  in  chapter  111  as  compared  with 
what  they  were  permitted  to  be  in  chapter 
115.  In  the  latter  chapter  the  original  sec- 
tion 1936  was  therefore  amended  so  as  to  In- 
crease the  school  levies  for  the  year  1915 
for  dtles  of  the  second  class,  for  the  rea- 
son that  the  rate  permitted  by  the  original 
section  was,  in  some  Instances,  deemed  insuffi- 
cient for  that  purpose.  That,  apparently, 
was  the  controlling,  if  not  the  only,  reason 
why  chapter  115  was  adopted  and  why  the 
original  section  1936  was  amended.  The  Leg- 
islature, therefore,  assumed  that  when  the 
property  of  this  state  should  be  assessed  at 
Its  cash  value,  the  assessed  valuation  would 
be  so  Increased  that  the  reduced  rates  fixed 
by  it  in  chapter  111  for  the  year  1916  and 
subsequent  years,  would  be  sufficient  to  pro- 
duce the  necessary  revenue  to  maintain' and 
support  the  public  schools  of  the  cities  as 
classitled  in  that  chapter.  Chapter  111, 
therefore,  was  Intended  to  apply  only  after 
the  assessed  valuation  of  the  property  was 
Increased,  which  was  to  begin  with'the  year 
1916,  and  for  that  reason  that  chapter  was 
made  effective  only  from  January  1,  1916. 
After  that  date  there  was  no  longer  any  ne- 
cessity for  chapter  115,  and  therefore,  so  tar 
as  it  was  in  conflict  with  chapter  111,  it  was 
repealed.  That  those  iHtrts  that  were  in 
conflict  were  intended  to  be,  and  were,  re- 
pealed is  clearly  expressed  in  chapter  111. 
Such  parts  as  were  not  in  conflict  were  mere 
re-enactments,  and  thus  always  were,  and 
still  are,  in  force  and  eftect.  The  law  In  that 
regard  is  well  stated  in  1  Lewis'  Suth.  Stat 
Const.  (2d  Ed.)  {  246,  in  the  following  words: 
"The  re-enacted  portions  are  continuations, 
aod  have  force  from  their  origuial  enactment" 

That  all  portions  of  chapter  116  in  conflict 
with  chapter  111  were  repealed  la  equally 
well  settled.  Referring  again  to  the  section 
last  referred  to,  the  author  says: 

"Where  a  statute  repeals  all  former  laws  with- 
in its  purview,  the  intention  is  obvioas,  and  is 
readily  recognized  to  sweep  away  all  existing 
laws  upon  the  subjects  with  which  the  repealing 
act  deals." 

[7]  The  law  is  also  well  settled  that  in 
case  a  statute  is  made  effective  only  from  a 
future  d/ite,  but,  in  terms  repeals  the  former 


law  upon  the  subject,  the  repealing  danse  be- 
comes effective  only  at  the  time  the  statute 
goes  into  effect.  The  same  author,  in  volume 
1  aforesaid,  t  175,  in  stating  the  law  upon 
that  subject,  says: 

"Where  the  provisions  of  a  revising  statute 
are  to  take  effect  at  a  future  period,  and  the 
statute  contains  a  dause  repealing  the  former 
statute  upon  the  same  subject  the  repealing 
clause  will  not  take  effect  until  the  other  provi- 
sions come  into  operation." 

In  the  same  volume,  section  280,  It  Is  fur- 
ther said: 

"Statutes  speak  from  the  time  they  take  effect 
and  from  that  time  they  have  posteriority.  If 
passed  to  take  effect  at  a  future  day,  they  are 
to  be  construed,  ai  a  general  rule,  as  if  passed 
on  that  day  and  ordered  to  take  immediate  ef- 
fect" 

The  provisions,  therefore,  that  are  common 
to  both  chapters  111  and  115,  and  which  are 
in  apparent  conflict,  were  not  intended  to  be, 
nor  were  they,  In  force  or  effect  at  the  same 
period  of  time,  and  hence  there  was  no  real 
conflict  between  the  two  chapters-  We  are 
not  permitted,  therefore,  to  declare  the  ob- 
jectionable limitations  contained  In  chapter 
111  invalid  for  the  reasons  urged  by  plain- 
tiff's counsel. 

[8-10]  There  is,  however,  a  valid  reason 
why  the  limitations  and  classifications  of 
said  chapter  111  cannot  be  sustained.  It 
will  be  observed  that  said  chapter  classifies 
or  divides  the  cities  of  this  state-  into  two 
classes: 

(1)  "Cities  of  the  first  class  and  cities  of  the 
second  class  with  an  assessed  valuation  of  twen- 
ty million  dtdlars  or  more-g"  (2)  "all  other  cit- 
ies pf  the  second  class  bavmg  less  than  twenty 
million  dollars  assessed  valuation." 

Here,  therefore,  all  cities  of  the  first  class 
and  all  cities  of  the  second  class  having 
$20,000,000  or  more  of  assessed  valuation 
constitute  one  class,  while  all  other  cities 
of  the  second  class  having  an  assessed  valua- 
tion of  less  than  $20,000,000  constitute  the 
only  other  class  that  is  provided  for.  If 
there  are  any  cities  of  the  first  class  which 
have  less  than  $20,000,000  assessed  valua- 
tion, they  are  not  provided  for  at  all.  For 
the  purposes  of  this  decision  we  shall  assume, 
without  deciding,  that  cities  of  the  first 
and  second  class  may  be  reclassified  and 
placed  In  the  same  class  for  certain  purposes. 
The  difficulty  with  chapter  111,  however,  lies 
deeper  than  that  In  that  chapter  the  Legis- 
lature has  not  only  thrown  together  cities  of 
different  classes  into  one  class,  but  has  select- 
ed a  most  unnatural  and  a  most  artificial 
method  or  basis  of  classification.  Courts  are 
practically  harmonious  that,  not  only  cities, 
but  many  other  subjects,  may  be  classified 
without  contravening  the  constitutional  pro- 
vision that  "in  all  cases  where  a  general 
law  can  be  applicable  no  special  law  bball 
be  enacted."  ArUcle  6,  |  26,  snbd.  18,  Const 
The  courts  are,  however,  'also  agreed  that 
the  classification  must  be  reasonable  and 
natural,  and  not  artificial  or  arbitrary.  In 
referring  to  the  question  oC  classification. 
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the  Supreme  Court  of  North  Dakota,  In  Ei- 
nionds  v.  Herbrandson,  2  N.  D.  270,  60  N.  W. 
970,  14  L.  R.  A.  725,  gold: 

A  "claasification  must  be  natural,  not  artifl- 
ciat  It  must  stand  upon  aome  reason,  having 
regard  to  the  character  of  the  legislation." 

The  qnestion  la  also  leamealy  dtscuased 
In  the  case  of  Richards  v.  Hammer,  42  N.  J. 
It.  440,  441.  Indeed,  the  case  referred  to 
from  North  Dakota  Is  largely  based  upon  the 
reasoning  of  the  New  Jersey  case  and  cases 
cited. 

Let  us  pause  a  moment  to  inquire  whether 
the  classification  adopted  In  chapter  111  In 
any  degree  conforms  to  the  rule  above  stat- 
ed; wblch  la  the  one  generally  recognized, 
and  adopted  by  the  courts?  What  possible 
relation  has  the  assessed  valuation  of  proper- 
ty to  the  number  of  school  children?  With- 
out children  no  public  schools  are  necessary, 
and  It  is  the  number  of  children  in  any  city 
which,  la  a  large  measure  at  least,  determines 
the  number  of  school  buildings  and  teach- 
ers that  are  required.  The  number  of  school 
children  in  a  given  city,  to  an  extent  at 
least,  determines  the  amount  of  money  that 
Is  required  to  support  and  maintain  the  public 
schools  for  a  given  school  year.  It  requires 
no  argument  to  show  that  the  assessed  valu- 
ation in  a  given  city  may  have  no  relation 
whatever  to  the  schools  that  are  required. 
Indeed,  it  has  no  natural  relation  to  the  num- 
ber of  school  children  that  may  be  in  that 
city,  and  hence  has  no  relation  to  the  number 
of  schools  that  must  be  supported  and  main- 
tained, nor  to  the  number  of  teachers  that 
must  be  employed  and  paid,  and  therefore 
has  none  to  the  amount  of  money  or  revenue 
that  may  be  necessary  to  maintain  and  sup- 
port the  schools  In  such  city.  It  is  a  fact 
of  which  we  take  Jndicial  notice  that  it  al- 
ways has  been  the  legislative  policy  and  pur- 
pose of  this  state  to  provide  all  the  revenne 
necessary  to  carry  on  our  public  schools  for 
a  period  of  at  least  nine  months  in  each 
year.  Entirely  apart,  however,  from  that 
general  policy,  the  same  policy  Is  clearly 
manifested  in  section  1936  and  In  the  differ- 
ent amendments  of  that  section,  including 
chapters  111  and  116.  The  Legislature, 
therefore,  clearly  and  manlfeatly  intended  to 
provide  sufficient  revenue  to  maintain  and 
support  the  public  schools  of  Ogden  City,  and 
of  all  other  cities,  and  if  it  had  not  been 
for  the  most  peculiar  and  arbitrary  classl- 
flcatlons  and  limitations  that  were  adopted 
in  chapter  111,  the  intent  of  the  Legislature 
in  that  regard  no  doubt  would  have  prevailed. 
The  validity  of  every  law  must,  however,  be 
tested  by  what  may  be  done  under  it  and  by 
what  its  effects  may  be.  The  classification 
adopted  is  not  only  artificial,  arbitrary,  and 
wholly  foreign  to  the  subject  the  Legislature 
deals  with,  but  it  is  unfair,  unequal,  and  un- 
just, and  does  not  operate  uniformly  upon 
all  taxpayers  who  are  assessed  to  the  same 
extent  in  the  different  cities  of  the  same  class. 


nor  upon  the  public  schools  In  snch  cities. 
That  fact  is  easily  demonstrated.  Ogden 
City,  it  is  admitted,  requires  revenues 
amounting  to  $160,600  to  maintain  and  sup- 
port its  public  schools  for  a  period  of  nine 
months.  It  has  an  assessed  valuation  in 
round  numbers  of  $31,510,000.  That  valua- 
tion, under  the  classification  and  limitations 
adopted  in  chapter  111,  will  only  yield  rev- 
enue amounting  to  $110,000,  which  is  about 
$50,000,  less  than  is  necessary  to  support 
and  maintain  the  public  schools  of  Ogden 
City  for  the  year  1916.  In  order  to  obtain 
sufficient  revenue  under  chapter  111,  Ogden 
City  would  have  to  have  an  assessed  valua- 
tion of  something  in  excess  of  $46,000,000. 
Let  us  assume  that  A.  and  B.  live  in  cities 
of  the  same  class  under  chapter  111.  A., 
however,  lives  in  a  city  of  an  assessed 
valuation  of  $23,000,000,  while  B.  Uves  in 
one  of  an  assessed  valuation  of  $46,000,000, 
and  that  both  of  those  cities  require  the  same 
school  fadlities  that  are  required  by  Ogden 
City.  Let  us  further  assume  that  both  A. 
and  B.  are  aasessed  for  an  equal  amount, 
and  thus,  under  chapter  lU,  must  contribute 
or  pay  an  equal  amount  to  the  public  school 
fund  of  the  city  in  which  each  lives.  Now  A., 
who  lives  in  the  city  having  the  $23,000,000  as- 
sessed valuation,  only  obtains  the  benefit  of 
about  4^  months  of  school,  while  B.,  who 
lives  in  a  city  of  the  same  class,  and  who 
pays  into  the  public  school  fund  precisely 
the  same  amount  that  B.  does,  enjoys  the 
benefits  of  a  9  months'  school.  Again,  the 
Legislature  of  this  state,  in  chai  ter  29,  Laws 
1911,  created  what  is  known  as  a  "high 
school  fund,"  In  which  all  clUes  that  support 
and  maintain  a  high  school  up  to  the  stand- 
ard and  for  the  time  required  by  the  state 
board  of  education  may  participate;  that  is, 
that  fund  will  be  distributed  among  all  the 
high  schools  that  are  maintained  according 
to  the  standard  and  for  the  time  required 
by  the  said  state  board  of  education.  In 
view,  therefore,  that  Ogden  City  by  the  clas- 
sification in  chapter  111  la  prevented  from 
maintaining  its  high  school  for  a  period  of 
9  months,  which  is  the  time  required  by  the 
state  board  of  education,  it  forfeits  all  rights 
to  its  proportion  of  said  state  high  school 
fund.  Here,  again,  A.  and  B.,  who  live  in 
cities  of  the  same  class,  are  differently  af- 
fected, both  as  taxpayers  and  as  patrons  of 
the  high  school,  in  their  respective  cities. 
But  in  addition  to  all  that,  is  It  not  apparent 
to  all  that  one  city  of  either  the  first  or  sec- 
ozid  class  may  have  a  great  amount  of  asses- 
sable proper^  in  excees  of  another  dty  of 
the  same  class?  The  dty  with  the  greater 
assessed  valuation  may,  however,  not  have 
nearly  so  many  school  children,  and  there- 
fore may  not  require  the  same  amount  of  rev- 
enue to  maintain  its  public  schools  as  the 
dty  with  the  lesser  amount  of  property.  The 
amount  of  asses^d  valuation,  therefore,  has 
little,  if  any,  relation  to  tlie  number  of  chil- 
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dren  of  school  age  In  any  particular  dty. 
Tbe  classification  adopted  in  chapter  111  is 
therefore,  not  only  arbitrary  and  artificial, 
bnt  it  operates  unequally,  unfairly,  and  un- 
justly on  taxpayers  and  school  patrons  living 
In  cities  of  the  same  class,  and  who  con- 
tribute to  the  public  school  fund  in  precisely 
tbe  same  proportion.  Sudi  a  classification  is 
condemned  by  all  the  courts,  and  there  is 
no  legal  ground  upon  which  it  can  be  sus- 
tained. While  courts  do  not  lightly  interfere 
with  the  Legislature  in  chosing  or  selecting 
methods  of  classification,  yet  they  do  not, 
and  may  not,  shut  their  eyes  to  classifica- 
tions that  clearly  and  manifestly  operate  un- 
equally, unjustly,  and  unfairly  upon  those 
who  come  within  the  same  class.  While  we 
disclaim  any  Intention  or  right  to  suggest 
any  method  of  classification  to  the  Legisla- 
ture, yet  it  would  be  easy  for  that  body  to 
adopt  a  proper  classification  which  would 
affect  all  cities  and  school  districts  alike. 
Tbe  per  capita  cost  of  maintaining  and  sup- 
porting schools  of  each  city  is  well  known. 
If  it  is  desired  to  limit  the  levy  strictly  to 
the  actual  cost  of  maintaining  the  public 
schools,  all  that  is  necessary  to  do  is  to  multi- 
ply the  number  of  children  who  attend  school 
by  the  per  capita  cost  Of  maintaining  the 
separate  schools,  and,  in  case  taxes  must  be 
levied  for  other  purposes,  add  the  amount  for 
such  purposes  to  the  per  capita  cost,  which, 
when  added,  will  give  the  total  amount  of  rev- 
enue that  must  be  raised  by  taxaticm.  In 
case  there  are  other  sources  of  revenue  tliat 
can  foe  applied  for  sdiool  purposes,  those,  of 
course,  must  be  deducted.  When  the  per  cap- 
ita cost  is  ascertained  and  the  assessed  valua- 
tion is  known,  it  is  an  easy  matter  to  fix  the 
limit  that  should  be  levied.  The  Legislature 
need,  however,  not  be  governed  by  the  per 
capita  cost  of  any  city  or  of  a  number  of 
cities,  but  by  comparison  may  fix  a  standard 
cost  which  should  not  be  exceeded.  The  Leg- 
islature may  thus,  by  law,  provide  that  fi6 
city  shall  levy  tdxes  for  public  school  pur- 
poses exceeding  flie  standard  fixed  by  law  as 
aforesaid.  The  Legislature  may,  however, 
adopt  any  limitation  it  sees  fit ;  but  in  doing 
so  the  law  must  be  So  framed  as  to  operate 
with  substantial  equality  and  uniformity  upon 
all  taxpayers  and  school  patrons  who  come 
within  the  same  class.  The  law  if  it  is  dis- 
criminatory in  that  regard  is  not  only  abhor- 
ent,  but  is,  as  it  Should  be,  without  force  or 
effect. 

By  what  we  have  said  we  do  not  mean  to 
I>e  understood  as  holding,  nor  do  we  bold, 
that  the  Legislature  may  not  fix  any  limita- 


tion they  see  fit  upon  tiie  amonnt  of  taxes 
that  the  cities  may  levy  and  collect  for  cer- 
tain purposes,  but  what  we  do  hold  is  that 
where  iclassiflcations  are  adopted  and  limita- 
tions are  imposed,  the  law  must  operate  and 
affect  all  coming  within  the  same  class  sub- 
stantially alike.  That  portion  of  section 
1936,  as  amended  by  diapter  lU,  wliich  re- 
lates to  the  classification  of  the  several 
cities,  and  which  limits  the  levy  to  8^  mills 
on  the  dollar  of  the  assessed  valuation  of  such 
cities,  must,  for  the  reasons  stated,  be  held 
void  and  of  no  effect. 

[11]  The  only  question  that  remains  to  t>e 
determined  is.  What  is  the  legal  effect  of  de- 
claring the  provision  aforesaid  invalid?  It 
Is  now  well  settled  that  in  case  it  is  found 
that  an  entire  statute,  or  only  a  particular 
provision  of  a  statntOk  is  invalid  for  any  rea- 
son, and  the  statute  so  fbund  invalid  has  ex- 
pressly or  by  necessary  implication  repealed 
another  statute  or  provision  upon  the  same 
subject,  so  much  of  the  former  statute  which 
was  superseded  by  the  invalid  portion  of 
the  later  one  is  not  repealed,  but  continnes  In 
full  force  and  effect  Says  the  author  of 
Lewis'  Suth.  Stat.  Cionst  (2d  Ed.)  |  246,  a 
statute  is  not  repealed  "by  the  repugnant 
spirit  of  another;  nor  for  coniJct  with  an 
unconstitutional  provision."  In  view  that 
chapter  111  repeals  all  sections  and  all  parts 
of  sections  in  conflict  with  said  chapter,  and 
in  view  that  we  have  held  the  classification 
and  the  limitation  of  SM  mills  on  the  dollar 
levy  void,  therefore,  the  limitation  fixed  for 
cities  of  the  second  class,  witliln  which  the 
city  of  Ogden  comes,  in  chapter  115  was  not 
repealed  and  is  still  in  force.  That  limita- 
tion is  fixed  at  not  to  "exceed  ten  mills  on 
the  dollar"  of  the  taxable  property  In  tbe 
dty,  and  that  provision  will  remain  In  force 
until  it  is  repealed  by  a  valid  enactment. 

In  conclusion  we  desire  to  add  that,  while 
courts  In  case  a  statute  is  plain  and  anamblg- 
aous  cannot,  and  do  not,  consider  consequenc- 
es in  arriving  at  a  condusion,  yet  in  this  case 
we  have  had  less  hesitancy  in  arriving  at  the 
foregoing  conclusion  for  the  reason  that 
such  a  result  can,  in  no  way,  produce  any 
harm  or  inconvenience,  and  for  the  further 
reason  that  the  Legislature  will  meet  In 
regular  session  early  in  January  of  next  year, 
and  may  thus  adopt  such  a  law  as  will  oper- 
ate equally  upon  all  those  coming  wittiin  the 
same  dass. 

For  the  reasons  stated,  a  i>eremptoiy  writ 
of  mandate  as  prayed  for  should  issue.  Sudi 
is  the  order. 
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GHASS  T.  McKBNZIB  et  al. 
(Snpreme  Ooart  of  Oregon.     Sept  19,  1916.) 

1.  Husband  and  Witb  $s>14(2>— Fbopebtt— 
Estate  bt  Entibbtt. 

An  eatate  by  the  entirety  b  recognized  in 
Oregon. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  73,  74;  Dec.  Dig.  «=s>14(2).] 

2.  Divorce   ®=>322— Estatk   bt   Bntibett— 
Effect  of  Divobob. 

A  divorce  changes  an  estate  by  entirety  to 
an  estate  in  common. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Cent  EWg.  §§  822-825;    Dec.  Dig.  ®=»322.] 

3.  MOBTOAOES  ®=3816 — CanCEIXATION— INTEV- 

VENINO  Liens— Restobation. 
Where  the  holder  of  a  realty  mortgage  can- 
cels it  in  iKnorance  of  the  existence  of  an  in- 
termediate lien  upon  the  premises,  tbongh  such 
lien  la  of  record,  a  court  of  equity  in  a  suit  insti- 
tuted therefor  will,  in  the  absence  of  intervening 
ri^rhts,  restore  the  original  lien  and  give  it  pri- 
ority ;  but  where  a  bid  upon  the  execution 
sale  of  the  lot  had  been  credited  on  account  of 
the  Judgment,  such  credit  wag  an  intervening 
right  which  coutd  not  be  set  aside  so  as  to  re- 
store the  original  lien. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  U  049-954;  De&  Dig.  «=>316.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;   C.  U.  Gantenbein,  Judge. 

Snlt  by  Russell  Chase  against  John  H. 
McKenzie,  B.  B.  Bryan,  and  others.  Decree 
for  plaintiff  subordinate  to  R.  E.  Bryan's 
lien,  and  plaintiff  and  Bryan  separately  ap- 
peal.   Affirmed. 

Tbifi  Is  a  suit  to  reinstate  a  mortgage  and 
to  foreclose  the  lien  thereof.  The  facts  are 
these :  The  defendant  John  H.  McKenzie  on 
April  10,  1909,  executed  to  H.  Trenkman  a 
mortgage  upon  lot  11,  block  13,  in  Central 
Albina,  Portland,  Or.,  to  secure  the  payment 
of  Ms  promissory  note  for  $1,500,  maturing 
In  two  years,  with  Interest  at  7  per  cent,  per 
annum,  which  note  stipulated  for  the  pay- 
ment of  a  reasonable  sum  as  attorney's  fees 
If  suit  were  commenced  to  collect  any  part 
of  the  negotiable  instrument  McKenzie  and 
his  wife  on  December  9,  1910,  conveyed  this 
lot,  subject  to  the  mortgage,  to  S.  J.  Fore 
and  Minnie  A.  Fore,  his  wife.  The  latter 
alone  on  January  15,  1912,  executed  to  Wil- 
liam G.  Hale  a  quitclaim  deed  of  all  her  in- 
terest In  the  real  property.  At  the  same 
time  Mrs.  Fore  commenced  a  salt  for  divorce, 
alleging  In  the  complaint  that  her  husband 
was  the  owner  of  an  undivided  half  of  the 
lot,  but  not  stating  who  owned  the  remainder 
of  the  estate  therein.  She  on  March  4,  1912, 
obtained  a  decree  dissolving  her  marriage 
contract,  but  no  disposition  appears  to  have 
been  made  of  what  estate  she  ever  had  in 
the  premises.  Trenkman  on  March  19,  1912, 
assigned  the  mortgage  to  plaintiff,  Russell 
Chase,  who  on  the  13tb  of  the  following 
month  Instituted  a  suit  to  foreclose  the  lien. 
Hale  and  his  wife  on  May  17, 1912,  executed 
to  McKenzie  a  quitclaim  deed  of  their  inter- 
est in  the  lot    The  defendant  R.  B.  Bryan 


on  May  21,  1912,  by  consideration  of  the  cir- 
cuit court  of  the  state  of  Oregon  for  Mult- 
nomah county,  secured  a  judgment  against 
S.  J.  Fore  and  others  for  $5,576.80,  and  in- 
terest, attorney's  fees,  costs,  and  disburse- 
ments of  the  action.  S.  J.  Fore  on  July  17, 
1912,  executed  to  McKenzie  a  special  war- 
ranty deed  of  all  his  Interest  In  tbe  real  prop- 
erty. McKenzie  and  his  wife  on  September 
18,  1912,  executed  to  Sarah  Campion  a  mort- 
gage of  the  lot  to  secure  the  payment  of  a 
not^  for  $1,600,  maturing  in  three  years,  with 
8  per  cent  Interest,  payable  semiannually. 
The  plaintiff  on  the  next  day  dismissed  the 
foreclosure  suit,  and  two  days  thereafter  sat- 
isfied the  mortgage  of  record.  Pursuant  to 
an  execution  Issued  on  Bryan's  Judgment  all 
the  right,  title,  and  interest  tbat  S.  J.  Fore 
had  In  the  premises  on  May  21,  1912,  when 
the  Judgment  was  given,  and  any  estate 
which  he  might  have  subsequently  acquired 
In  the  lot  were  sold  January  12,  1914,  to 
Bryan  for  $300.  The  sale  was  duly  confirm- 
ed and  the  sheriff  executed  to  the  purchaser 
a  deed  of  the  land. 

The  complaint  herein  sets  forth  most  of 
these  facts  in  substance,  and  alleges  that  the 
deed  executed  by  Hale  and  his  wife  and  the 
conveyance  by  S.  J.  Fore  to  McKenzie  were 
made  to  the  latter  as  agent  and  trtistee  for 
Chase  pursuant  to  an  agreement  entered  Into 
between  them  to  that  effect;  that  when  the 
suit  was  dismissed,  and  for  a  long  time  there- 
after, Chase  and  McKenzie  believed  the 
deeds  so  executed  by  Hale  and  his  wife  and 
S.  J.  Fore  conveyed  to  them  a  complete  title 
to  the  real  property,  thereby  avoiding  the 
necessity  for  a  decree  of  foreclosure,  and 
while  relying  upon  that  opinion  they  satisfied 
the  mortgage  of  record  without  any  knowl- 
edge of  the  existence  of  Bryan's  Judgment, 
and  that  tbe  suit  would  not  have  been  dis- 
missed or  the  mortgage  canceled  If  they  had 
known  such  Judgment  had  been  rendered; 
that  they  had  no  knowledge  of  the  execution 
sale,  the  confirmation  thereof,  or  the  giving 
of  the  sbcriefs  deed  until  long  after  that 
conveyance  was  made.  It  Is  further  alleged 
on  information  and  belief  that  Bryan  had 
knowledge  of  the  understanding  between 
Chase,  McKenzie,  and  Fore  whereby  the  fore- 
closure suit  was  dismissed  and  the  mortgage 
satisfied  when  the  Fore  deed  was  executed. 

The  answer  denies  the  material  averments 
of  tbe  complaint,  and  for  a  further  defense 
alleges,  in  effect,  tbat  the  plaintiff  ought  to 
be  estopped  to  allege  and  prove  that  the 
mortgage  should  be  reinstated  for  that  the 
Judgment  so  secured  by  Bryan  was  based  up- 
on a  promissory  note  which  he  received  from 
Fore  and  others  as  assignors  and  guarantors, 
each  of  whom  ia  insolvent  except  Fore  and 
two  others,  naming  them,  and  the  only  prop- 
erty Fore  had  was  his  interest  in  the  lot 
which  was  sold  upon  execution;  that  the 
summons  in  that  action  bad  not  been  served 
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upon  the  other  solvent  defendants  when  Jndg- 
ment  was  rendered  against  Fore ;  that  these 
two,  having  been  subsequently  served  with 
process,  answered,  setting  up  the  sale  of 
Fore's  real  property  for  $300;  that  Bryan 
had  no  notice  or  knowledge  that  Chase  had 
or  claimed  any  Interest  In  the  premises  when 
they  were  sold  upon  execution ;  that  when 
he  obtained  his  Judgment  against  the  two 
solvent  defendants  he  gave  them  credit  for 
the  1300,  the  amount  bid  at  the  execution 
sale;  that  Chase  from  September  21,  1912, 
until  the  commencement  of  this  suit  allowed 
McKenzle  to  appear  upon  the  record  as  the 
owner  of  the  lot,  to  lease  it  and  collect  the 
rents  due  thereon,  to  execute  a  mortgage 
upon  the  same,  and  In  every  way  to  hold 
himself  out  to  the  world  as  the  owner  of  the 
premises,  subject  only  to  the  lien  of  such 
Judgment;  and  that  Bryan  paid  to  the  sher- 
iff as  his  costs  and  expenses  upon  the  execu- 
tion sale  $10.75.  The  reply  put  in  issue  the 
allegations  of  new  matter  ta  the  answer, 
and  the  cause,  having  been  tried,  resulted  In 
a  decree  reinstating  the  mortgage,  foreclos- 
ing such  lien,  and  allowing  an  attorney  fee 
of  $150,  subordinate,  however,  to  the  sum 
of  $300  which  was  credited  on  Bryan's  Judg- 
ment, and  $10.75  costs  and  expenses  of  the 
sale.  From  that  decree  Chase  and  Bryan 
separately  appeal. 

Milton  Eeed  Baepper,  of  Portland,  for  ap- 
pellants. S.  B.  Huston  and  Oliver  B.  Hus- 
ton, both  of  Portland,  for  respondent. 

MOOKB,  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  It  will  be  remembered  that 
the  Judgment  secured  by  Bryan  against  Fore 
became  a  lien  upon  whatever  interest  the 
latter  had  In  the  real  property  May  21, 
1912 ;  that  the  original  suit  to  foreclose  the 
mortgage  was  dismissed  September  19,  1912, 
and  the  lien  canceled  two  days  thereafter, 
thus  rendering  Bryan's  Judgment  a  superior 
lien  upon  Fore's  Interest  in  the  lot  It  will 
also  be  kept  in  mind  that  Mrs.  Fore's  quit- 
claim deed  was  executed  before  she  secured 
a  divorce,  and  that  in  such  decree  no  dis- 
position was  made  of  any  estate  she  then  or 
ever  had  in  the  premises.  It  is  unnecessary 
to  advert  to  the  estate  by  the  entirety  which 
was  created  by  the  conveyance  of  the  lot 
to  S.  J.  Fore  and  Minnie  A.  Fore,  his  wife, 
the  validity  of  the  quitclaim  deed  which 
she  executed  to  Hale  before  she  was  divorc- 
ed, or  the  effect  of  the  decree  dissolving  her 
marriage  contract.  An  estate  by  the  entire- 
ty is  recognized  by  this  court.  Noblltt  v. 
Beebe,  23  Or.  4,  35  Pac.  248;  Oliver  v. 
Wright,  47  Or.  322,  83  Pac.  870.  It  has  also 
been  held  that  a  divorce  changed  an  estate 
by  entirety  to  an  estate  in  common.  Hayes 
V.  Horton,  46  Or.  597,  81  Pac.  386.  it  is 
unnecessary  to  inquire  whether  or  not  Mrs. 


Fore  could,  without  Joining  with  her  hus- 
band, convey  any  Intereist  in  the  land  which 
she  held  as  a  tenant  by  the  entirety.  Upon 
this  subject  see  the  case  of  Howell  v.  Fol- 
som,  38  Or.  184,  63  Pac.  116,  84  Am.  St  Rep. 
785.  Nor  is  it  essential  to  determine,  If  she 
took  as  a  tenant  in  common  when  the  divorce 
was  granted,  whether  such  title  Inured  by 
estoppel  to  Hale  under  her  quitclaim  deed. 
As  to  the  latter  question  In  ordinary  cases, 
however,  see  Taggart  v.  Risley,  4  Or.  235; 
Bay  ley  v.  McCoy,  8  Or.  259;  Salem  Improve- 
ment Co.  V.  McCourt,  26  Or.  93,  41  Pac. 
1105;  Langley  v.  Kesler,  67  Or.  291,  110 
Pac.  401,  111  Pac.  246. 

[3]  Considering  the  principal  question  pre- 
sented by  this  appeal,  the  role  is  settled  in 
Oregon  that,  when  the  holder  of  a  realty 
mortgage  cancels  it  In  Ignorance  of  the  ex- 
istence of  an  Intermediate  lien  upon  the 
premiaes,  though  the  charge  thus  Imposed 
upon  the  land  Is  of  record,  a  court  of  equity 
In  a  suit  Instituted  for  that  purpose,  will,  in 
the  absence  of  Intervening  rights,  restore  the 
original  lien  and  give  It  priority.  Pearce  v. 
Buell,  22  Or.  29,  29  Paa  78 ;  Kern  v.  Hota- 
ling,  27  Or.  205,  40  Paa  168,  50  Am.  St 
Rep.  710;  Capital  Lumbering  Co.  t.  Ryan, 
34  Or.  73,  64  Pac.  1093;  'ntle  G.  &  T.  Co.  v. 
Wrenn,  35  Or.  62,  56  Pac.  271,  76  Am.  St 
Rep.  464. 

In  the  case  at  bar  Intervening  rights  had 
accrued  before  the  suit  to  reinstate  the  mort- 
gage was  commenced.  Thus  Bryan's  bid  of 
$300  upon  the  execution  sale  of  the  lot  hav- 
ing been  credited  on  account  of  his  Judg- 
ment, the  two  solvent  defendants  in  hla 
action,  who  are  not  parties  to  this  suit, 
could  not  be  affected  by  any  decree  that 
might  be  rendered  herein,  and  hence  that 
credit  cannot  be  set  aside  so  as  to  restore 
the  canceled  mortgage  to  Its  original  lien  as 
to  them.  Their  Intervening  rights  have  at- 
tached and  should  be  protected. 

The  evidence  shows  that  before  he  exe- 
cuted the  mortgage  to  Sarah  Campion,  Mc- 
Kenzle secured  an  ab.stract  of  the  tlUe  to 
the  lot,  which  abridgment  set  forth  a  mem- 
orandum of  Bryan's  Judgment  McKenzle 
was  extremely  careless  in  falling  to  note  the 
Judgment  Hen  upon  the  land  when  the  fore- 
closure suit  was  dismissed.  From  the  can- 
cellation of  the  mortgage  It  is  reasonably 
to  be  Inferred  that  McKenzle  and  Chase  were 
Ignorant  of  the  intervening  lien. 

By  compelling  a  payment  to  Bryan  ot  the 
amount  of  his  bid  and  Interest,  and  the 
sheriff's  costs,  the  sums  awarded  him  as  a 
prior  lien  upon  A  foreclosure  of  the  orig- 
inal mortgage,  substantial  equity  has  been 
meted  out,  and,  such  being  the  case,  the  de- 
cree is  affirmed. 

BEAN,  HARRIS,  and  BENSON,  JJ..  con- 
cur. 
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BLWBRT  T.  KNAPP  et  aL 
(Supreme  Court  of  Oregon.    Sept  19,  1016.) 

JDDQMBHT   «=>743(2)  —  OONCLUSIVENMS  —  Tl- 
TtX  TO  PBOFBBTT. 

It  having  in  a  Boit  between  R  and  R.  been 
finally  decreed  that  R.  waa  owner  «<  certain 
land,  which  he  claimed  as  successor  to  B.'8  ven- 
dee, and  that  B.  had  no  interest  therein,  E.  is 
estopped,  in  a  suit  to  enjoin  defendant  city  from 
paying  R.  the  purchase  price  thereof,  whether 
suing  as  claimant  to  the  property  or  as  taxpayer, 
to  assert  that  R.,  or  the  dty  as  his  grantee,  has 
no  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1258,  1276.  1284;  Dec.  Dig.  «=» 
743(2).] 

Department  1.  Appeal  from  Clrcalt  Court, 
Multnomah  Gonnty;  George  N.  Davis,  Judge. 

Suit  Iqr  Carrie  M.  Elwert  against  F.  6. 
Enapp,  substituted  for  F.  W.  Mulkey  and 
others,  as  the  Dock  Commissioners  of  the 
City  of  Portland,  and  another.  From  an  ad- 
verse decree,  plaintiff  appeals.     Affirmed. 

This  Is  a  snlt  brought  by  Carrie  M.  Elwert, 
as  taxpayer  of  the  dty  of  Portland,  against 
the  dock  commission  of  the  dty  of  Portland 
to  restrain  the  city  from  paying  the  sum 
of  $40,000  to  WlUlam  Reld  as  the  purchase 
price  of  the  following  described  property: 

"Beginning  at  a  point  on  the  north  line  of 
East  Washington  street  100  feet  west  of  the 
west  line  of  Water  street,  and  running  thence 
westerly  along  the  north  line  of  East  Washing- 
ton street  to  the  low-water  mark  of  the  Wil- 
lamette river,  a  distance  of  about  169  feet  more 
or  less;  thence  northerlj;  along  the  low- water 
mark  of  the  Willamette  river  to  a  point  50  feet 
north  of  the  point  of  btilginning:  thence  east  159 
feet  more  or  less  to  a  point  100  feet  west  of  the 
west  line  of  Water  street;  thence  south  60  feet 
to  the  point  of  beginning,  together  with  the 
right  to  wharf  out  to  the  established  harbor  line 
of  the  Willamette  river." 

It  Is  alleged  that  Reld  has  no  title  to  said 
property,  that  the  payment  of  any  money 
therefor  will  be  a  waste  of  the  funds  of 
the  dty  and  Impose  a  great  and  unnecessary 
burden  upon  the  taxpayers,  and  that  plain- 
tiff is  a  large  taxpayer  and  will  be  especial- 
ly damaged  thereby.  The  defendants  an- 
swered by  a  general  denial  of  the  allegations 
of  the  complaint  respecting  the  lack  of  title 
in  Reld,  and  alleged  that  the  commission 
had  purchased  of  him  all  of  blocks  1  and  2, 
as  shown  on  the  plat  of  East  Portland,  which 
former  municipality  Is  now  Included  in  the 
dty  of  Portland,  and  that,  there  being  some 
question  raised  as  to  the  validity  of  Reld's 
title  to  the  south  50  feet  of  block  2  and  the 
water  and  wharfage  rights  adjoining  and 
appnrtenant  thereto,  the  commission  had  by 
agreement  with  Reld  withheld  payment  of 
the  sum  of  $40,000  of  said  purchase  price 
until  it  should  be  ascertained  that  neither 
the  plaintiff  nor  the  heirs  of  Arthur  H. 
Johnson,  deceased,  had  any  estate  or  interest 
in  said  property;  that  a  suit  is  now  pending 
between  the  dty  of  Portland  and  the  heirs  of 
said  Arthur  H.  Johnson  for  the  purpose  of 


settling  such  claims  as  they  -may  have,  if  any, 
In  said  property ;  that  defendants  do  not  In- 
tend to  pay  said  sum  of  money  until  final 
adjudication  of  the  alleged  dalms  of  said 
heirs  shall  have  been  had  in  such  court. 
The  defendants  by  way  of  croes-complalnt 
allege: 

"That  defendant  city  of  Portland  is  the  own- 
er in  fee  simple  and  in  possession  of  the  prop- 
erty described  as  bennning  at  a  point  on  the 
north  line  of  East  Washington  street  100  feet 
west  of  the  west  line  of  Water  street,  and  run- 
ning thence  westerly  along  the  north  Une  of  Enst 
Washington  street  to  the  low-water  mark  of  the 
Willamette  river;  thence  northerly  along  the 
low-water  mark  of  the  Willamette  river  to  a 
point  50  feet  nortii  of  the  south  line  of  block  2 
in  East  Portland,  according  to  the  duly  recorded 
plat  thereof,  situate  tn  the  corporate  limits  of 
the  city  of  Portland,  county  of  Multnomah,  state 
of  Oregon,  said  distance  bdng  measured  at  right 
angles  to  said  south  line;  thence  east  parallel 
with  the  south  line  of  said  block  2  to  a  point  100 
feet  west  of  the  west  line  of  E<ast  Water  street 
measured  at  right  angles  to  said  west  line; 
thence  south  60  feet  to  the  place  of  beginning- 
together  with  the  right  to  wharf  out  to  the  es- 
tablished harbor  Une  of  the  Willamette  river  and 
also  all  river,  water,  and  wliarf  rights,  and  all 
other  rights  appertaining  or  appurtenant  to  said 

Eroperty;  that  said  property  embraces  a  part  of 
lock  2  in  said  East  Portland,  all  of  which  is 
owned  by  and  in  the  possession  of  said  dty  of 
Portland,  together  with  all  the  river,  water,  and 
wharf  rights  and  privileges  adjacent  or  appurte- 
nant Uiereto,  and  all  oUier  rights  thereunto 
belonging  or  appertaining;  that  plaintiff  claims 
some  right,  title,  or  interest  in  or  to  said  proper- 
ty or  some  part  thereof,  the  exact  nature  and 
extent  of  which  is  to  plaintiff  unknown,  but 
whatever  the  same  may  be  the  same  is  wrong- 
fuL" 

Then  follows  a  prayer  that  plaintUC's  suit 
be  dismissed;  that  defendants'  title  to  the 
premises  be  declared  valid  and  quieted ;  and 
that  plaintiff  be  enjoined  from  asserting  any 
estate,  right,  or  interest  therein.  The  plain- 
tiff answered  claiming  title  In  herself  by  ' 
meime  conveyances  from  James  B.  Stephens, 
the  original  grantee  of  the  United  States,  and 
his  successors,  and  by  way  of  separate  reply 
alleged: 

"That  on  the  19tb  day  of  May,  1909,  one  M. 
W.  Parelius,  without  right  or  title  to  any  real 
estate  descrioed  In  the  deed  except  lot  5,  block  2, 
of  Enst  Portland,  executed  a  pretended  deed  at- 
tempting to  convey  to  one  William  Reld  lot  6, 
block  2,  together  with  the  premises  beginning  at 
the  high-water  mark  of  the  Willamette  river  on 
the  western  prolongation  of  the  north  line  of 
EHist  Washington  street,  and  running  thence 
westerly  to  the  United  States  harbor  line  of  the 
Willamette  river;  thence  northerly  along  the 
harbor  line  50  feet^  thence  east  to  the  high-wa- 
ter mark  of  the  Willamette  river;  thence  south 
50  feet  to  the  point  of  beginning— which  paper 
is  recorded  in  Book  435,  on  pace  284,  Deed  Rec- 
ords of  Multnomah  coimty.  Or.;  that  on  the 
10th  day  of  April,  1866,  one  James  B.  Stephens 
filed  a  plat  of  the  dty  of  East  Portland  in  the 
otaee  of  the  county  clerk  of  Multnomah  county. 
Or.,  which  plat  is  recorded  in  Book  F,  on  page 
116,  and  said  plat  is  the  plat  referred  to  in  the 
deed  alleged  to  have  been  executed  by  said  Wil- 
liam Reid  to  the  ci^  of  Portland,  and  said  plat 
shows  block  2  and  a  scale  of  distance  is  set  forth 
on  said  plat,  and  no  lots  are  numbered  on  the 
blocks  of  said  plat,  but  a  key  block  is  also  set 
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forth  npon  said  plat  showing  the  manner  and  ex- 
tent of  nomberine  the  lots  contained  in  a  block, 
and  that  said  scale  and  said  key  block  show  that 
block  2  is  160  feet  on  the  south  side  of  said  block 
and  116  feet  on  the  north  side  of  said  block  and 
200  feet  on  the  east  side  of  said  block,  and  that 
lots  are  100  feet  east  and  west  and  50  feet  north 
and  south,  except  such  lots  as  are  contained  in 
fractional  blocks,  in  which  case  lots  1,  2,  3,  and 

4  are  SO  feet  from  the  north  line  to  the  south 
line  and  such  distance  from  the  east  line  to  the 
west  line  as  there  is  distance  between  a  point 
100  feet  west  of  the  east  line  of  said  fractional 
blocks  and  the  western  boundary  of  said  frac- 
tional blocks,  as  shown  on  said  plat,  in  accord- 
ance with  the  scale  shown  on  said  plat;  that 
said  premises  described  in  the  complaint  accord- 
ini^  to  the  said  plat  of  Bast  Portland  would  be 
designated  and  described  as  lot  4,  block  2,  of  East 
Portland ;  that  the  Willamette  river  is  a  tidal 
stream,  and  the  ordinary  tide  is  2\(i  feet  above 
low  water,  and  the  ordinary  low  water  of  the 
Willamette  river  is  zero,  and  said  zero  is  .60 
of  a  foot  above  mean  sea  level  at  Astoria,  and 
mean  sea  level  at  Astoria  is  4  feet  above  mean 
low  water  at  Astoria,  and  ordinary  high  water 
of  the  Willamette  river  is  3  feet  above  zero; 
that  at  the  time  of  the  execution  of  said  deed 
by  said  Pnrclius  to  said  William  Reid  May 
19,  i009,  the  elevation  of  the  west  line  of  lot 
6  was  12.4  feet  above  said  zero,  and  tbe  ele- 
vation of  the  western  line  of  block  2,  as  shown 
by  the  plat,  between  the  south  line  thereof 
and  a  line  60  feet  north  of  said  south  line,  was 
8.1  feet,  and  ever  since  have  been  and  now 
are  tbe  same  elevations  as  aforesaid,  and  the 
water  line  at  zero  stage  of  the  river  is  105.5 
feet  west  of  the  west  line  of  lot  5,  block  2,  and 
that  the  vrater  line  on  May  19,  1909,  was,  ever 
since  has  been,  and  now  is  the  following  distanc- 
es west  of  the  west  line  of  lot  5,  to  wit:  At  1 
foot  above  zero,  126  feet ;  at  2  feet  above  zero. 
113.7  feet ;  at  3  feet  above  zero,  102  feet ;  at  4 
feet  above  zero,  92.5  feet." 

The  defendants  filed  a  supplemental  an- 
swer setting  up  the  fact  that  since  the  orig- 
inal answer  the  suit  begun  by  the  plaintiff 
against  the  heirs  of  A.  H.  Johnson  had  ter- 
minated In  a  decree  adjudging  that  the  dty 
of  Portland  was  the  owner  of  the  property  In 
dispute  and  forever  quieting  its  title  thereto. 

It  was  also  alleged  as  a  bar  to  plaintiff's 
claim  In  this  suit  and  as  ground  for  afflrma- 
tlve  reUef  that  In  the  case  of  Carrie  M.  El- 
wert  v.  WUUam  Held,  70  Or.  818,  139  Pac. 
918,  141  Pac.  640,  which  was  finally  decided 
in  this  court  on  the  9th  day  of  May,  1914,  it 
was  adjudged  and  decreed  that  Carrie  M. 
Elwert  had  no  right,  title,  or  interest  In  lot 

5  of  block  2,  and  that  the  premises  lying 
west  of  lot  5,  and  between  It  and  the  har- 
bor line  of  the  Willamette  river,  are  perti- 
nent to  lot  S;  that  said  WllUam  Reid,  the 
predecessor  in  title  of  defendant  dty  of  Port- 
land, was  the  owner  of  the  exclusive  right 
of  wharfage  and  possession  in  and  to  the 
same,  and  that  Carrie  M,  Elwert  has  no  right, 
title,  or  IntereHt  In  and  to  said  real  proper- 
ty or  any  part  of  said  right  of  wharfage; 
that  her  claims  thereto  were  null  and  void, 
and  that  she  was  by  said  decree  enjoined  and 
restrained  from  asserting  any  right  to  said 
property ;  that  In  May,  1915,  Held  relinquish- 
ed to  the  dty  the  right  to  maintain  a  water 
pipe  across  said  premises  and  removed  the 
pipe,  and  that  his  alleged  easement  across 


said  premises  had  thereby  become  extlngnlsb- 
ed;  that  about  July  Ttb  M.  W.  Parellna  and 
wife  released  and  quitclaimed  to  tbe  dty 
of  Portland  all  their  Interest  in  said  proper- 
ty. By  stipulation  filed  It  was  agreed  that 
the  matter  In  the  supplemental  answer  should 
be  treated  as  denied  so  far  as  It'affected  any 
right  of  plaintiff. 

There  was  a  trial  and  findings  and  de- 
cree for  defendants,  and  plaintiff  appeals. 

Ueorge  S.  Shepherd,  of  Portland  (W.  W. 
MeCredle,  of  Portland,  on  the  brief),  for  ap- 
pellant. J.  F.  Boothe  and  Henry  A.  Davie, 
both  of  Portland  (W.  P.  la  Roche,  L.  E. 
Latourette,  and  Boothe  &  Richardson,  all  of 
Portland,  on  the  brief),  for  respondents. 

McBRIDB,  J.  (after  stating  the  fads  as 
above).  The  decision  of  this  case  depends 
upon  the  construction  of  certain  conveyanoest 
and  adjudications  of  tbe  circuit  court  of 
Multnomah  county  and  of  this  court,  which 
when  analyzed  Indicate  to  our  minds  that 
plaintiff  has  no  standing  here.  As  before 
stated,  the  original  title  to  the  land  lying  ad- 
jacent to  the  Willamette  river  on  the  east 
side  thereof  was  In  James  B.  Stephens.  On 
Uecember  28,  1861,  Stephens  filed  a  plat  of 
the  then  city  of  East  Portland  in  which  that 
part  relating  to  the  property  In  controvergy 
la  as  follows: 


» 

7 
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The  map  did  not  indicate  a  subdivision  into 
lots  and  blocks,  but  a  legend  and  scale  which 
is  shown  above  on  the  accompanying  diagram 
indicated  that  complete  blocks  were  approxi- 
mately 200  feet  square,  and  that  these  were 
subdivided  Into  lots  50  feet  north  and  south 
by  100  feet  east  and  west  If  there  existed 
land  upon  which  the  plat  could  take  effect, 
there  would  be  upon  the  southerly  side  of 
block  2  a  complete  lot  5  and  a  fractional  lot 
4;  all  depending  upon  where  the  line  of 
ordinary  high  water  was  at  the  time  tbe  plat 
was  filed.  The  contention  as  to  whether  the 
alleged  lot  4  was  below  the  line  of  ordinary 
high  water,  and  therefore  not  induded  in  tbe 
Stephens'  donation  claim,  was  first  litigated 
in  the  case  of  Johnson  v.  Knott,  13  Or.  308, 
10  Pac.  418.  It  appeared  in  that  case  that 
Stephens  had  conveyed  to  Knott's  grantors 
lot  5  In  block  2,  and  Ou»  ce^poudenta,  who 
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owned  and  tqierated  a  ferry  at  tbe  foot  of  It 
street,  now  East  Washington  street,  which  is 
immediately  south  of  block  2,  drove  piling 
in  front  of  the  alleged  lota  3  and  4,  block  2, 
In  order  to  sheer  their  ferryboat  into  the  slip 
at  L  street.  Sabsequent  to  his  conveyance 
to  Knott's  grantors,  and  In  1874,  Stephens  had 
conveyed  the  alleged  lots  3  and  4,  in  block  2, 
with  other  realty,  to  A.  H.  Johnson,  who 
brought  an  action  against  him  to  recover  the 
possession  of  the  alleged  lots.  Under  instruc- 
tion of  the  court,  which  substantially  submit- 
ted the  question  of  the  right  of  Stephens  to 
Inclnde  these  lots  in  his  plat,  the  Jury  re- 
turned a  verdict  .for  the  defendant  Knott, 
but  there  were  other  issues  involved  which 
would  have  Justified  the  verdict  even  If  the 
evidence  had  shown  that  the  whole  or  part 
of  lot  4  was  not  a  part  of  the  shores  and  wa- 
ters of  the  Willamette  river.  Tbe  Judgment 
of  the  court  was  that  the  pialntlff,  Johnson, 
was  not  entitled  to  the  posses.slon  of  the 
property,  and,  this  Judgiuent  having  been  af- 
firmed, we  hear  of  no  further  contention  of 
Johnson  in  regard  fo  it;  he  seemingly  having 
acquiesced  in  the  theory  that  the  property 
formed  part  of  the  banks  and  bed  of  the  river, 
and  that  Stephens  had  no  title  thereto.'  If  this 
were  actually  the  case,  the  act  of  1874  grant- 
ing overflowed  lands  upon  the  Willamette 
river  to  the  adjoining  bank  owner  operated 
to  vest  the  title  to  the  alleged  lot  4  In  Knott, 
whose  title  to  lot  5  was  Indisputable;  but  it 
is  not  dear  that  the  Jury  found,  or  intend- 
ed to  find,  or  that  there  is  necessarily  in- 
cluded in  their  verdict  a  finding,  that  lot  4 
did  not  exist,  and  the  evidence  here  tends 
to  show  that  a  portion  thereof  was  above  or- 
dinary high  water,  and  in  that  event  the  act 
of  1874  innred  to  the  benefit  of  Johnson.  But 
whether  it  is  the  successors  of  Knott  or  the 
heirs  of  Johnson  who  succeeded  to  the  title 
to  lot  4  is  Immaterial  here  in  view  of  sub- 
sequent conveyances  and  decrees,  as  we  will 
presently  show.  On  Jane  24,  1891,  the  heirs 
of  I^evl  Knott  mortgaged  lot  5  and  appurte- 
nances to  J.  B.  Elwert,  the  mother  of  plain- 
tiff, and  on  foreclosure  the  property  was 
sold  to  this  plaintifF,  who  received  a  sherltF's 
deed  March  1,  1896.  On  October  21,  1905, 
Carrie  M.  Elwert  entered  into  a  written 
agreement  with  H.  P.  Palmer,  whereby  she 
agreed  to  sell  add  convey  to  him  lot  5,  in 
biocK  2,  tdgether  with  all  riparian  rights 
thereto  for  $8,000.  The  agreement  provided 
that  Palmer  might  in  the  name  of  Carrie  M. 
Elwert  prosecute  and  control  any  necessary 
suits  to  qnlet  title  to  the  premises,  and  that 
"all  lands,  rights,  and  privileges  owned  or 
claimed  by  said  Carrie  M.  Elwert  between 
Water  street  and  tbe  WlUamette  river  is 
also  to  be  conveyed  by  Carrie  M,  Elwert  to 
H.  P.  Palmer."  On  the  theory  that  the  west 
line  of  the  Stephens  donation  claim  was  east 
of  lot  4  and  upon  lot  5,  a  conveyance  of  lot 
6  and  the  appurtenances  and. riparian  rights 
would  include  all  of  tbe  alleged  lot  4;   but, 


evidently  to  make  assurance  doaUy  sure,  the 
contract  contained  also  a  description  which 
Included  all  of  lot  4,  so  that  Palmer  became 
by  this  contract  the  equitable  owner  of  lot  6 
and  of  whatever  interest  Carrie  M.  Elwert 
had  in  the  property  between  that  and  the  riv- 
er. The  contract  was  immediately  assigned 
by  Palmer  to  M.  W.  Parellus,  who.  In  fact, 
was  the  real  principal  in  the  transaction.  On 
the  20th  of  October,  1905,  Carrie  M.  Elwert, 
pursuant  to  her  contract  with  Palmer,  com- 
menced A  suit  to  quiet  title  to  lot  6  and  the 
property  included  In  lot  4,  not  describing  it  as 
a  lot,  but  by  metes  and  bounds;  the  defend- 
ants being  P.  H.  Madey,  H.  E.  Noble,  and  J. 
Olson,  who  in  their  answer  disclaimed  aay 
title  to  lot  S,  but  claimed  title  to  the  alleged 
lot  4  by  virtue  of  a  sale  for  delinquent  street 
assessments  and  by  a  sheriff's  sale  for  de- 
linquent taxes,  describing  said  lot  as  snch  as 
well  as  by  metes  and  bounds.  After  this 
disclaimer  by  Marley  and  others  of  title  to 
lot  5, .  Carrie  M.  Elwert,  in  August,  1906, 
conveyed  to  Parellus  lot  6,  with  the  appurte- 
nances. The  suit  continued  as  to  tbe  residue 
of  the  property.  The  plalntlfT,  Elwert,  in  her 
reply  to  the  answer  of  Marley,  and  others, 
denied  that  any  such  lot  as  the  alleged  lot 
4  existed,  pleading  the  case  of  Johnson  y. 
Knott,  supra,  to  that  effect,  and  alleged  tbat 
defendants  Marley  and  others,  as  succes- 
sors to  Johnson  by  certain  tax  deeds,  were 
estopped  to  assert  the  existence  of  lot  4, 
in  substance  claiming  the  wharfage  and  ri- 
parian rights  on  the  Willamette  river  west 
of  lot  5  as  appurtenant  to  that  lot.  On  De- 
cember 24,  1906,  a  decree  was  entered  that 
Carrie  M.  Elwert  is  the  owner  in  fee  of  the 
property  described  as  commencing  at  the 
southeast  comer  of  block  2,  East  Portland; 
thence  west  along  the  north  line  of  East 
Wa^ingtoD  street  to  the  Willamette  river; 
thence  north  down  said  river  50  feet;  thence 
east  and  parallel  with  said  north  line  of 
East  Washington  street  to  the  east  line  of 
said  block  2;  thence  south  to  the  place  of 
beginning — together  with  tbe  exclusive  right 
of  wharfage  from  said  land  out  to  the  navi- 
gable waters  of  said  river,  and  is  the  owner 
of  said  right  of  wharfage  in,  to,  and  upon 
those  premises  lying  below  ordinary  high- 
water  mark  of  the  Willamette  river  fronting 
and  abutting  upon  said  lot  6,  block  2,  East 
Portland,  out  to  the  established  harbor  line 
of  said  river,  and  is  entitled  to  the  undis- 
turbed and  Immediate  possession  thereof; 
that  the  chief  of  police's  and  sherUTs  deeds 
referred  to  in  the  answer  are  null  and  void ; 
and  that  the  defendants  be  enjoined  from 
claiming  or  asserting  any  right,  title,  or  in- 
terest in  or  to  said  property.  On  May  19, 
1909,  a  mandate  from  the  Supreme  Court 
was  entered  dismissing  an  appeal  and  affirm- 
ing the  foregoing  decree.  On  October  23, 
1906,  H.  P.  Palmer  and  wife  made  a  quitclaim 
deed  to  M.  W.  Parellus  of  the  property  de- 
scribed   as    commencing    at    tbe   southeast 
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comer  of  block  2  In  Ektst  Portland,  and  nm- 
olng  thence  westerly  along  the  north  line 
of  East  Washington  Street  to  the  Willamette 
river;  thence  down  said  river  50  feet;  thence 
east  parallel  with  the  north  line  of  East 
Washington  street  to  the  east  line  of  said 
block  2 ;  thence  south  along  the  east  line  of 
said  block  2  to  the  place  of  beginning,  be- 
ing fractional  lot  5  of  said  block  2  in  East 
Portland — together  with  the  exclusive  right 
of  wharfage  from  said  land  and  out  to  the 
navigable  waters  of  the  Willamette  river. 
On  May  IB,  1909,  M.  W.  Parelius  and  wife 
conveyed  to  WUliam  Held  all  of  lot  6,  block 
2,  in  Bast  Portland,  and  all  reparian  rights 
and  right  of  wharfage  in  and  to  that  por- 
tion of  the  bank  of  the  Willamette  river 
fronting  on  said  lot  5  described  as  beginning 
at  a  point  in  the  north  side  of  East  Wash- 
ington street  where  the  same  is  intersected 
by  the  high-water  line  of  the  Willamette 
river;  thence  west  along  the  westerly  pro- 
longation of  the  north  line  of  said  East  Wash- 
ington street  to  the  harbor  line  established 
by  the  United  States ;  thence  northerly  along 
said  harbor  line  to  a  point  west  of  a  point 
50  feet  north  of  tbe  place  of  beginning; 
tbence  east  to  the  high- water  mark  of  the 
Willamette  river;  thence  along  said  high- 
water  mark  to  the  place  of  beginning.  Under 
the  terms  of  her  contract  with  Palmer  it  was 
the  duty  of  Carrie  M.  Elwert  at  once  to  con- 
vey the  apparent  title  thus  obtained  by  this 
decree  to  Parelius,  his  assignee,  who  by  the 
terms  of  his  contract  and  the  payment  of 
the  purchase  price  was  already  the  equitable 
owner  of  the  property  recovered ;  but,  true 
to  her  character  as  a  perennial  litigant,  which 
tbe  records  of  this  court  abundantly  establish, 
she  sought  to 'collect  for  herself  the  costs  and 
disbursements  of  the  suit  and  to  appropriate 
them  to  her  own  use,  and  Parelius  was  com- 
pelled to  again  go  into  court  and  set  np  his 
contract  and  enjoin  her  from  so  doing.  The 
court  found  with  the  plaintiff.  Upon  August 
6, 1909,  J.  B.  Elwert,  plaintUTs  mother,  began 
a  suit  against  William  Reid  and  M.  W.  Pare- 
lius to  quiet  title  to  the  property,  obtained  by 
the  decree  In  Elwert  v.  Marley  et  al.,  alleging 
that  Carrie  M.  Elwert  held  the  property  in 
trust  for  her,  and  had  no  right  to  convey  it 
This  suit,  being  decided  adversely  to  plaintUt, 
was  appealed  to  this  court  Mrs.  J.  B.  El- 
wert having  died  pending  the  appeal,  Carrie 
and  her  brother  C.  P.  Elwert  were  substi- 
tuted as  plaintiffs;  and  we  have  Carrie  M. 
Elwert  as  a  substituted  plaintiff  prosecuting 
a  suit  to  have  Carrie  M.  Elwert,  alleged 
trustee,  declared  guilty  of  a  gross  breach  of 
trust,  and  demanding  that  the  transaction  in- 
volved therein  be  set  aside.  Tbe  result  of 
this  appeal  to  the  Supreme  Court  was  a  de- 


cree for  the  defendants  aiBrmlng  the  decree 
of  the  circuit  court  which  decree  was  as  fol- 
lows: 

"This  cause  coining  on  to  be  heard  upon  the 
motion  of  the  defendants  for  a  decree  in  accord- 
ance with  the  findings  of  fact  heretofore  made 
and  filed  herein  by  uie  court  and  it  appearing 
that  the  court  has  heretofore  made  Its  findings 
of  fact  and  conclusions  of  law  in  ttds  suit  whi^ 
are  now  on  file  herein,  said  motion  ia  allowed. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  defendant  William  Reid  is  the  owner  in  foe 
simple  of  lot  5  in  blodc  2  in  But  Portland, 
Multnomah  county,  according  to  tbe  do^  record- 
ed map  and  plat  thereof;  that  ordinary  high- 
water  mark  in  the  Willamette  river  is  entirely 
within  the  boundaries  of  said  lot  6  for  the  whole 
width  thereof;  that  the  premises  lying  west  of 
said  lot  5  and  between  ft  and  the  harbor  line 
in  -the  Willamette  river  are  appurtenant  to  the 
said  lot  5,  and  that  defendant  William  Reid  is 
the  owner  of  an  ezclnsive  right  of  wharfage  and 
possesflion  in  and  of  the  same ;  that  plaintiff  has 
no  right,  title,  or  interest  in  or  to  any  part  of 
said  real  property  or  in  or  to  any  part  of  said 
right  of  wharfage  and  irasseesion,  and  that  her 
claims  thereto  are  nnll,  void,  and  of  no  effect; 
and  that  she  and  all  persons  miming  or  to  claim 
by,  through,  or  under  her  be  and  they  hereby  are 
perpetually  and  forever  enjoined  and  restrained 
from  claiming  any  right  title,  or  interest  in  or 
to  said  premises  or  in  or  to  said  right  of  wharf- 
age and  possession  and  from  interfering  in  any 
way  with  the  possession  and  right  of  possessioo 
of  defendant  William  Reid  therein  and  thereto. 
It  is  further  ordered  and  decreed  that  tbe  plain- 
tiff's complaint  be  and  the  same  hereby  is  dis- 
missed, and  that  the  defendants  recover  their 
costs  and  disbursements  herein  from  the  plain- 
tiff, taxed  at  $06." 

The  decree  settled  all  claims  of  Canle  M. 
Elwert  to  the  property  here  in  dispnte,  and. 
So  far  as  she  is  concerned,  whether  suing  as 
a  claimant  to  tbe  property  or  as  a  taxpayer, 
or  In  any  other  character,  she  is  eeti^ped 
from  asserting  that  WUliam  Reid,  or  bis 
grantee,  the  dty  of  Portland,  has  no  title  to 
the  property. 

It  is  evident  that  the  title  to  the  dbipated 
premises  was  either  In  the  Elwerta  or  In  tbe 
heirs  of  Johnson,  and  It  appears  tbat  tbe  dty 
has  brought  suit  to  quiet  title  against  tbe 
heirs  of  Johnson,  and  tbat  they  have  default- 
ed. It  ia  evident  that  Reid's  dlalms  upon 
the  property  were  such  tbat  It  would  have 
been  impolitic  for  the  city  to  have  purchased 
tbe  other  proi)erty  wlthoat  acquiring  them; 
and  we  are  satisfied  that  by  acquiring  them 
It  extinguished  the  last  vestige  of  adverse 
title.  Insomuch  as  It  appears  here  tbat  its 
title  to  any  possible  claim  by  the  heirs  of 
Johnson  has  been  extinguished  and  quieted 
by  tbe  suit  brought  by  It  for  that  purpose 
against  tbe  heirs  of  Johnson. 

The  decree  of  tbe  circuit  court  la  therefore 
affirmed. 

MOOKB^  a  J„  and  BBNSON  and  BEAM, 
JJ.,  concur. 
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BREWSTEB  T.  OROOK  OOUNTZ. 
(Saprente  Oourt  of  Oregon.    Sept  19, 1916.) 

1.  WATKB8    AND    WATKB    OOTTSSKB    iS=»217    — 

SKBvicBa  or  Water  Mabikb  —  CoupsNaA- 

TJON. 

Complaint  in  action  against  county,  alleging 
that  plaintiff  was  tlie  daly  elected,  qu^fied,  and 
acting  water  master,  and  that  he  rendered  serr- 
icea  under  and  by  virtne  of  the  order,  authority, 
and  direction  of  the  sapeiintendent  of  the  divi- 
sion, is  snffident  under  L.  O.  L.  i  6621,  stating 
when  water  masters  shall  begin  work,  to  show 
that  the  work  was  done  on  direction  of  the  su- 
perintendent. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Oonraee,  Cent  Dig.  {  306;  Dec.  IMg.  «s> 
217.] 

2.  PutADiRo  «3>136— Mattkb  Pbotabub  mi' 

DBR  GENEHAI.  DxnIAI.. 

Defendant  county  having  denied  approval  of 
water  mnster'a  claims  for  services,  a  further  an- 
swer that  the  claims  were  conditionally  approv- 
ed, but  wrongfully  filed  contrary  to  the  condi- 
tions, is  demurraue;  such  matter  being  admia- 
sible  under  general  denial. 

[Ed.'  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  J  284 ;   Dec.  Dig.  «3>186.] 

3.  Watebs  and  Watbk  OoirBSEs  «=»217  — 
Sebticeb  of  Watkb  Mabtbb— "Bmebobnct." 

Complaint  in  action  against  county  on  claim 
for  Bervices  as  water  master  showing  that  the 
master  was  busy  at  one  point,  and  it  was  imme- 
diately necessary  to  supervise  headgates  at  a 
distant  i>oint  and  that  on  another  occasion,  the 
master  broke  his  arm  and  was  forced  to  hare  an 
assistant  sufficiently  shows  an  "emergency" 
within  the  meaning  of  section  6620,  L.  O.  L.,  to 
entitle  him  to  claim  for  services  of  assistants 
then  appointed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrsea,  Gent  Dig.  S  306;  Dec  Dig.  «s> 
217. 

For  other  definitions,  see  Words  and  Phrases, 
E^st  and  Second  Series,  Emergency.] 

4.  Watxbs  and  Wateb  Coinwis  «=>217— Wa- 
TEB  Mabteb— Compensation. 

L.  O.  L.  I  6619,  providing  that  on  approval 
by  the  division  superintendent  the  county  court 
shaU  allow  and  pay  the  water  master's  claim  for 
services,  makes  it  mandatory  for  the  county 
court  to  pay  a  claim  so  approved. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coorses,  Cent  Dig.  §  306;  Dec.  Dig.  «=> 
217.] 

6.  Tbial  «=>2e0(l)— Instbuctions. 

Error  cannot  be  predicated  upon  refoaal  of 
an  instruction  ssbstantially  covered  by  others 
given. 

[Ed.  Note.— For  Ather  cases,  see  Trial,  Cent 
Dig.  S  651;   Dec.  Dig.  «=>260(1).] 

A.  Watxbs  and  Watbb  OoTTBaxs  «s>217— Wa- 
TKB  HA0TXB8—CouPBNaATioN— Claim. 
When  the  water  master  performs  his  work 
under  direction  of  the  division  superintendent 
be  need  not  attach  a  copy  of  the  order  to  his  bill 
for  servioea,  under  L.  O.  L.  g  6621.  whose  re- 
quirement that  the  order  be  attached  applies 
only  when  the  work  ia  done  at  the  request  of  wa- 
ter users. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {306;  Dec.  Dig.  «s> 
217.] 

In    Ba^c.     Appeal    from    Clrcait    Conrt, 
Crook  Cotinty;  T.  B.  J.  Duffy,  Judge. 
Action  by  Geo.  H.  Brewster  against  Crook 


County.    Judgment  f6r  plaintiff,  And  deteat- 
ant  appeals.    Affirmed. 

TblB  Is  an  actioa  to  recover  a  balance  of 
$155  for  services  as  water  master  in  Crook 
county,  and  $177  for  the  work  of  assistants 
for  46  days,  claims  for  which  were  assigned 
to  plaintiff,  Brewster.  The  cause  was  tried 
to  the  conrt  and  Jury,  and  a  verdict  rendered 
in  favor  of  plaintiff.  From  a  Judgment 
thereon  the  county  appeals. 

Wlllard  H.  Wlrta,  Dlst  Atty.,  abd  M.  B. 
ElUott  both  of  Prinevllle,  for  appellant  Jay 
H.  Upton,  of  Prinevllle,  for  respondent 

BBAN,  J.  Ttils  matter  was  befk>re  ns  In 
tbe  case  of  Brewster  v.  Springer,  166  Pac. 
484,  and  the  law  applicable  thereto  was  plain- 
ly enunciated  therein  In  an  opinion  by  Mr. 
Justice  Eakln.  In  the  present  case  the  jury 
has  passed  upon  the  facts  so  that  little  re- 
mains to  be  said  except  to  consider  the  as- 
signments of  error  upon  the  trial. 

[1,2]  The  overruling  of  the  demurrer  to 
the  complaint  is  assigned  as  error  by  the  de- 
fendant That  pleading  shows.  In  effect,  that 
plaintiff  Is  the  duly  appointed,  qualified,  and 
acting  water  master;  that  "under  and  by 
virtue  of  the  order,  authority  and  direction 
of  the  superintendent  of  water  division  No. 
2  of  the  state  of  Oregon,"  he  rendered  serv- 
ices as  such  water  master  In  said  county  for 
120  days  between  March  1  and  June  30, 1915, 
and  was  entitled  to  receive  therefor  $5  per 
day,  the  amount  of  compensation  theretofore 
fixed  by  the  county  court  of  that  county; 
that  on  different  dates  plaintiff  presented  to 
that  tribunal  two  separate  claims  for  such 
services,  with  a  true  copy  of  a  statement  of 
the  time  spent  by  him  In  such  duties,  verified 
by  his  oath,  and  that  each  of  said  claims  was 
approved  by  the  superintendent  of  water  di- 
vision No.  2  of  the  state  of  Oregon ;  that  the 
county  court  allowed  and  paid  $445  of  the 
amount,  leaving  a  balance  of  $155  unpaid. 
It  Is  urged  that  the  complaint  Is  Insufficient 
In  that  It  does  not  show  that  plaintiff  was 
called  upon  by  the  superintendent  of  water 
division  No.  2  to  perform  the  work,  it  being 
claimed  by  defendant  that  the  complaint 
merely  shows  that  the  water  master  was,  as 
a  matter  of  law,  under  the  authority  of  the 
superintendent  There .  Is  no  merit  In  the 
contention.  A  reading  of  the  above-quoted 
part  of  the  complaint  clearly  shows  that  the 
services  were  performed  at  the  call  of  the 
superlnten4ent  Section  6621,  L.  O.  L.  The 
allegation  as  to  the  authority  of  the  superin- 
tendent for  the  work  was  not  denied,  but 
nevertheless,  was  abundantly  proven  by  the 
evidence.  Defendant  denied  that  either  of 
said  dalma  was  approved  by  the  division  su- 
perintendent, and  In  a  further  and  separate 
answer  averred,  in  effect  that  the  latter  In- 
dorsed the  claims  of  plaintiff  with  his  ap- 
proval, with  the  understanding  that  if  not 
satisfactory  to  the  connty  court,  tbey  shonld 
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not  be  filed  with  tt,  iai  tbat  plaintiff  wroog- 
fnlly  filed  the  same.  A  demurrer  by  plain- 
tiff to  the  further  and  separate  answer  was 
sustained,  and  defendant  predicates  error  up- 
on such  ruling. 

It  seems  too  plain  for  argument  that  the 
allegations  of  the  further  and  separate  an- 
swer did  not  add  anything  to  nor  change 
the  denial  of  defendant  that  the  supei-intend- 
ent  approved  the  claims.  If  there  had  been 
any  error  or  want  of  approval  of  the  claims 
by  the  division  superintendent,  the  defendant 
could  have  shown  the  same  under  the  general 
denial,  and  the  demurrer  was  properly  sus- 
tained. It  would  have  been  a  simple  matter 
for  deffflidant  to  have  bad  the  division  super- 
intendent inform  the  court  and  jury  by  his 
deposition  if  there  had  been  a  condition  or 
enj'thlng  lacking  in  his  full  approval  of  the 
claims.  Plaintiff's  proof  that  they  were  du- 
ly approved  was  not  controverted. 

[3]  As  to  the  assigned  claims  for  the  serv- 
ices of  assistants,  it  is  urged  by  defendant 
that  the  complaint  is  deficient.  In  that  the  al- 
legations that  an  emergency  existed  in  the 
office  of  the  water  master,  necessitating  the 
appointment  of  assistants,  are  mere  conclu- 
sions of  law.  In  the  second  cause  of  action 
the  averment  as  to  the  need  of  such  assist- 
ance Is  «s  follows: 

"That  on  or  about  the  15th  day  of  Marcb. 
1015,  and  while  plnintitf  was  engaged  In  the  ac- 
tive performance  of  his  duties  as  wr.ter  mnster 
aforesaid  in  the  vicinity  of  and  east  of  PrineviUe, 
in  Crook  county,  it  became  and  was  immediate- 
ly necessary  to  supervise  the  headgates  on  Squaw 
creek,  in  Crook  county.  Or.,  and  by  reasen  of 
said  condition  and  necessity  an  emergency  ex- 
isted in  the  office  of  said  water  master,  and  un- 
der authority  and  by  virtue  of  the  laws  of  the 
state  of  Oregon,  the  plaintiff,  as  such  water  mas- 
ter, appointed  one  Walt  Graham  as  an  assistant 
water  master  of  the  state  of  Oregon  for  Crook 
county,  and  said  Walt  Graham  thereupon  duly 
qualifiod  as  such  acting  assistant  water  master, 
and  rendered  services  as  such  assistant  water 
master  within  said  Crook  county  for  a  period  of 
seven  days,  at  an  agreed  compensation  of  $3  per 
day." 

In  the  third  cause  of  action  such  neces- 
sity Is  sho*vn  as  follows: 

"That  on  o»  about  the  22d  day  of  May,  1915, 
the  plaintiff,  as  water  master  aforesaid,  was  suf- 
fering from  a  brolcen  arm,  and  was  unable  to 
visit  and  attend  to  the  ditches  in  the  western 
part  of  Crook  county  and  to  also  attend  to  and 
look  after  the  duties  in  the  main  office  of  the 
water  master  at  Prineville,  in  Crook  county,  and 
supervise  the  work  of  said  office,  and  by  reason 
thereof  an  emergency  existed  in  the  office  of  said 
water  master,  and  plaintiff,  as  such  water  mas- 
ter, under  the  authority  vested  in  him  as  such 
water  master,  appointed  one  Roy  Rannalls  as 
such  assistant  water  master  at  an  agreed  com- 
pensation of  $4  per  day,  and  said  Roy  Rannalls 
thereupon  qualified  as  such  assistant  water  mas- 
ter, as  required  by  law,  and  thereupon  and  there- 
after rendered  and  performed  services  as  assist- 
ant water  master  in  and  for  Crook  county.  Or., 
for  a  period  of  39  days." 

In  both  instances  the  facts  set  forth  in 
the  complaint  constitute  an  emergency  with- 
in the  meaning  of  section  6620,  L.  O.  L. 
necessitating  the  assistance.  The  compensa- 
tion claimed  was  approved  b^  the  division 


superintendent  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

[4]  Counsel  for  defendant  timely  submit- 
ted a  motion  for  a  nonsuit,  and  also  moved 
for  a  directed  verdict,  and  predicates  error 
upon  the  refusal  to  grant  the  same.  The 
evidence,  which  we  have  carefully  examined, 
tended  to  show  that  the  services  for  which 
the  amounts  are  claimed  were  duly  author- 
ized as  provided  by  the  statute,  and  pet- 
formed ;  that  a  Just  and  true  itemized  state- 
ment of  account  of  the  time  spent  by  the 
water  master  in  the  service  for  the  county 
was  kept  by  that  official,  and  a  copy  there- 
of, duly  verified,  was  presented  to  the  county 
court  with  the  approval  of  the  superin- 
tendent, according  to  the  provisions  of  sec- 
tion 6619,  L.  O.  U  In  Its  wisdom  the  Leg- 
islature saw  fit  to  clothe  the  superintendent 
of  the  water  division  with  authority  to  ap- 
point a  water  master  and  direct  him  in  the 
rendition  of  his  services.  The  statute  makes 
it  mandatory  for  the  county  court  of  the 
county  In  which  the  work  of  a  water  mas- 
ter has  been  performed  and  a  claim  there- 
for has  been  properly  presented  to  allow 
and  pay  the  same.  Brewster  v.  Springer, 
166  Pac.  -133.  The  testimony  supports  the 
allegations  of  the  complaint,  and  Is  amply 
sufficient  to  be  submitted  to  the  Jury,  and 
there  was  no  error  of  the  trial  court  In 
overruling  either  the  motion  for  a  nonsuit 
or  that  for  a  directed  verdict. 

[5]  The  court's  refusal  to  instruct  the  Jury 
to  the  following  effect  to  also  assigned  as 
error: 

"If  you  find  from  a  preponderance  of  the  tes- 
timony in  this  case  that  the  plaintiff  kept  a  jnst 
and  true  account  of  the  time  spent  by  him  in  the 
duties  of  the  office  of  water  master  in  Crook 
county,  and  that  he  has  presented  a  true  copy 
thereof,  verified  by  his  oath,  to  the  county  court. 
sitting  for  the  transaction  of  county  business, 
and  that  same  was  approved  by  the  water  su- 
pci'intendent  of  water  division  No.  2,  then  yon 
will  find  that  to  be  conclusive  upon  the  county 
court,  and  they  must  pay  the  same,  provided  alao 
that  said  worlc  was  performed  upon  the  call  of 
the  water  superintendent  of  division  No.  2," 

This  requested  Instruction  was  given  in 
substance  by  the  trial  court  In  Its  charge 
to  the  Jury.  -The  trial  court  Judge  thor- 
oughly explained  the  issues  of  the  case  to 
the  Jury,  and  plainly  subiMtted  to  the  latter 
the  following  questions:  (1)  Did  the  plain- 
tiff perform  his  work  upon  the  order  of  the 
superintendent?  (2)  Did  be  present  a  claim 
to  the  county  verified  by  oath?  And  (3)  did 
the  claim  have  the  approval  of  the  super- 
intendent? The  Jury  found  these  three  things 
In  favor  of  the  plaintiff.  The  charge  given 
embodied,  in  substance,  all  the  requested  In- 
struction, and  properly  submitted  the  que*- 
tions  of  fact  for  the  determination  of  th« 
Jury. 

[6]  Error  la  also  predicated  upon  the  In- 
struction of  the  court  to  the  Jury  that  when 
the  water  master  performs  his  work  under 
the  direction  of  the  division  superintendent, 
he  la  pot  lequUod  to  attach  a  oop;  of  the 
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order  of  bU  awerlor  officer  to  bis  bill  for 
services.  Tbls  anthority  for  tbe  rendition 
of  sucb  services  is  only  to  be  shown  In  writ- 
ing, and  attached  to  acconnt  for  the  same 
wben  they  are  rendered  upon  the  written 
request  of  one  or  more  water  users.  Section 
6821,  L.  O.  li.  This  section  provides  as  fol- 
lows: 

"When  arrangements  are  not  made  for  employ- 
ment of  a  water  master  at  a  monthly  rate,  as 
provided  In  section  6619,  the  said  water  master 
shall  begin  his  work  npon  written  demand  being 
made  upon  him  therefor  by  one  or  more  water 
users.  Such  writon  demand  for  hia  services 
shall  be  attached  to  his  bill  for  services  and  for- 
warded with  it  to  tbe  county  commissioDers  of 
the  proper  county.  Where  the  said  water  mas- 
ter Is  employed  by  the  month  he  shall  begin  work 
and  terminate  bis  services  as  tbe  snperintendent 
of  his  water  division  may  direct  The  division 
snperintendent  may,  under  any  condition,  call 
upon  the  water  master  for  work  within  his  dis- 
trict whenever  the  necessity  therefor  may  in  his 
judgment  arise."  Wattles  v.  Baker  County,  S9 
Dr.  265,  U7  Pac.  417. 

The  Instruction  was  in  strict  conformity 
with  the  statute,  and  was  not  erroneous. 
The  interests  of  tbe  county  are  carefully 
safeguarded  In  tbe  statute,  and  It  la  our 
guide. 

Finding  no  error  in  tbe  record,  tbe  Judg- 
ment of  the  lower  court  is  afflrmed. 


MACKENZIE  etal.  v.  DOUOLAS  COUNTY. 
(Supreme  Court  of  Oregon.     Sept.  26,  1916.) 

Department  No.  2.  Appeal  from  Circuit 
Court,  Douglas  County;  J.  W.  Hamilton, 
Jndge. 

On  petition  for  rehearing.  Bebearing  de- 
nied. 

For  former  opinion,  see  169  Pac.  626. 

M.  B.  Cmmpacker,  of  Portland,  and  3.  O. 
FuUerton,  of  Roseburg,  for  appellants. 
George  Xeuner,  Jr.,  and  Dexter  Bice,  both  of 
Roseburg,  for  respondent. 

BEAN,  3.  Passing  by  tbe  mere  disputa- 
tions assertions  which  are  of  little  assist- 
ance in  tbe  construction  of  a  statute,  we 
note  that  the  petition  for  a  rehearing  in 
this  case  (see  159  Pac.  625)  is  based  largely 
upon  the  theory  that  the  court  found  that 
tbe  state  insurance  commissioner  was  not 
authorized  to  audit  tbe  accounts  of  a  county 
of  tbe  state  for  tbe  year  1914  and  collect  pay 
therefor  from  such  county.  This  Is  not  the 
conclusion  indicated  by  the  former  opinion. 
What  we  held  was  that  the  claim,  as  shown 
by  the  record,  was  not  for  tbe  services  of 
that  official,  but  for  those  of  an  entirely  dif- 
ferent person;  that  the  audit  of  the  books 
of  Douglas  county  was  not  made  by  a  state 
official  or  contemplated  by  tbe  law  In  ques- 
tion. Neither  did  tbe  commissioner  In  any 
way  stand  as  sponsor  for  such  audit.  We 
simply  reassert  tbe  substance  of  our  former 
opinion.    We  are  not  aware  that  we  can  find 


language  to  express  the  matter  plainer  than 
formerly.  However  perfectly  tbe  learned 
counsel  ft>r  plaintiff  may  expound  the  stat- 
ute in  question,  it  Is  certain  that  for  some 
reason  he  misconstrues  tbe  memorandum 
made  by  tbe  court.  All  that  we  find  added  to 
the  argument  in  the  request  for  a  rehearing 
is  the  opinion  of  the  f(Miner  able  Attorney 
General.  He  advised  tbe  insurance  commis- 
sioner as  follows: 

"I  would  consequently  advise  that  under  said 
chapter  286,  it  is  your  duty  to  audit  the  accounts 
of  each  countpr  annually,  and  it  is  the  duty  of  the 
several  counties  to  pay  your  deputy  making  such 
audit,  and  that  the  audits  of  the  lesser  govern- 
mental units  of  tbe  county  are  permiuive,  but 
not  compulsory." 

Suffice  It  to  say  in  regard  thereto  that  In 
80  far  as  the  case  under  consideration  is 
concerned,  the  audit  of  tbe  accounts  for 
which  compensation  is  claimed  does  not  ap- 
pear to  have  been  made  in  accordance  with 
such  advice.  The  Legislature  will  soon  be  In 
session,  and  if  a  state  officer  Ims  been  mis- 
led by  an  ambiguous  statute,  It  is  in  its  pow- 
er to  prevent  any  loss  from  being  suffered. 

After  a  careful  examination  of  the  petition 
herein,  and  also  of  that  In  the  companion 
case  of  Berrldge  v.  Marlon  County,  159  Pac. 
628,  we  adhere  to  our  former  opinion. 

MOORE,  0.  J.,  and  BURNETT  and  HAB- 
RIS,  JJ.,  concur.    BAKIN,  J.,  absent 


ANDBBSON  v.   STATTON   STATE  BANK. 
(Supreme  Court  of  Oregon.    Sept  12, 1916.) 

1.  Bankbtjptot  «=>16a— Pbefkbknchi— Rboov- 

EBT   BY   TbUSTES. 

Where  the  enforcement  of  a  judgment  ob- 
tained against  a  bankrupt  works  a  preference 
within  the  meaning  of  the  Bankruptcy  Act  (Act 
Cong.  July  1.  1898,  c.  641,  SO  Stat.  544),  tbe 
trustee  in  bankruptcy  is  entitled  to  recover  from 
the  judgment  creditor  the  amount  received  oa 
the  judgment 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  i  234;  Dec.  Dig.  «=168.] 

2.  Bankruptcy   ^=>302(4)  —  PaKraBENCB  — 
TairsTEB's  Action  to  Set  Asiok— GBOTTNoa. 

A  tmstee  in  bankruptcy  cannot  question  a 
judgmtBt  against  tbe  bankrupt  unless  he  alleges 
and  proves  his  right  to  appear  as  the  trustee  la 
bankruptcy,  whicii  involves  the  filing  of  a  i>eti- 
tion  in  bankruptcy,  an  adjudication,  his  apix>int- 
ment  and  his  qualification  as  tmstee  of  the 
bankrupt 

[Ed.  J^ote.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {  457;  De&  Dig.  4=9302(4).] 

8.  BAWKBtnrroT    «=»100(1)— PrnnoN— Sttfji- 

OIBNOT. 

An  involuntarr  petition  in  bankruptcy,  set- 
ting forth  at  least  one  act  of  bankruptcy  within 
the  definition  of  Bankruptcy  Act  i  8a  (U.  S. 
Comp.  St.  1913,  !  9587),  and  averring  that  a 
Judgment  was  obtained  by  a  bank,  and  that  the 
judgment  creditor  attached  flmda  and  realized  on 
the  Judgment  in  full,  was  snffldent  as  against 
attack  by  such  judgment  creditor,  the  defendant 
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in  the  trnstee's  action  to  set  aside  audi  Judgment 
as  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  SS  60,  142,  143;  Dec  Dig.  9=s> 
100(1).] 

4.  Bankbuptct  «=»100(1)  —  Adjudication  — 
Subpoena— PEEstrMPTiON. 

An  adjudication  in  bankruptcy  of  itself  im- 
iwrts  the  existence  of  all  the  requisite  jurisdic- 
tional facta,  including  the  service  of  a  subpcena, 
especially  in  a  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.   Dig.   ${   60,   142,   143;    Dec.   Dig.   <S=> 

5.  Banebuptot    «=>303(3)   —   Eusction    or 
Tbubtbb— Becobd. 

A  record,  which  gave  the  title  of  the  cause  in 
bankruptcy,  and  recited  that  at  the  time  and 
place  for  the  first  meeting  creditors  appeared  by 
one  having  a  majority  of  claims  in  number  and 
amount  of  those  presented  for  approval,  who 
nominated  and  elected  plaintiff  as  trustee,  in  the 
absence  of  any  showing  that  the  trustee  was 
elected  wrongfully,  sufficiently  showed,  for  the 
pnrpose  of  plaintifTs  action  as  trustee  to  set 
aside  an  alleged  preference  to  the  defendant,  that 

Slaintift  was  selected  in  full  compliance  with 
lankruptcy  Act,  f  Sb  (U.  S.  Comp.  St  1913, 
S  9S89). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i  462;  Dec.  Dig.  «=»303(3).] 

6.  Bankbuptct  is=»303(3)— Tbustee's  Bond- 
Title. 

The  approval  of  the  bond  of  a  trustee  in  bank- 
ruptcy constitutes,  under  Bankruptcy  Act,  |  21e 
(XT.  S.  Comp.  St.  1013,  S  0605),  conclusive  evi- 
dence of  the  vesting  of  the  title  of  the  bankrupt's 
property  in  him. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {  462 ;  Dec.  Dig.  (3=»303(3).] 

7.  Bankbuptct  «=»303(1)  —  Pkefebenck  — 
Tbustee's  Action  to  Set  Aside— Gbounds. 

Under  Bankruptcy  Act  if  60a,  60b,  as 
amended  (U.  S.  Comp.  St  1913,  {  9644),  author- 
izing a  trustee  in  bankruptcy  to  set  aside  a  pref- 
erence, the  trustee  in  such  action  must  show  that 
the  debtor  was  insolvent  at  the  time  of  the  en- 
try of  the  judgment;  that  he  suffered  the  judg- 
ment to  be  entered  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy;  that  the  en- 
forcement of  the  judgrment  obtained  for  the  judg- 
ment creditor  a  greater  percentage  of  its  debt 
than  any  other  creditor  of  the  same  class;  and 
that  the  judgment  creditor  had  reasonable  cause 
to  believe  that  the  effect  of  such  judgment  was 
to  give  a  preference  within  the  meaning  of  the 
Bankraptcy  Act 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  f§  468,  459;  Dec.  Dig.  «=>303(1).] 

8.  Bankbuptct  «=»303(3)  —  Pbefebenck  — 
Judgment— Time. 

In  an  action  by  a  trustee  in  bankruptcy  to 
set  aside  en  alleged  preference,  the  suffering  of  a 
judgment  to  be  entered  within  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy  was 
established  by  showing  that  all  the  proceedings 
from  the  commencement  of  the  judgment  credi- 
tor's action  to  the  entry  of  its  judgment,  includ- 
ing the  issuance  and  return  of  the  execution  and 
the  enforced  payment  of  the  judgment  occurred 
within  four  months  before  the  filing  of  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i  462;  Dec.  Dig.  «=>303(3).] 

9;  Bankbuptct  ^s>8S1—Pbefebenck— Glass 
—Notes. 
Claims  against  a  partnership  and  claims 
against  one  of  the  partners  were  not  in  the  same 
class  as  the  notes  signed  by  such  partner  and  the 
other  partner  in  their-  individual  names  in  ad- 


justment of  a  claim  against  the  partnership,  in 
respect  to  a  preference  alleged  to  have  been  ob- 
tained by  the  holder  of  such  notes. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy, 
Cent  Dig.  fS  563,  564;  Dec.  Dig.  «=>351.] 

10.  Bnxs  AND  Notes  «=9120—Fobu  — Joint 
Note. 

Notes  containing  the  language,  "We  promise 
to  pay  to  the  order  of  the  payee,  signed  by  a 
lumber  company  and  by  each  of  the  partners  do- 
ing business  under  such  firm  name,  were  "joint 
notes." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig;  i  257 ;  Dec.  Dig.  «=»120.] 

11.  Biixa  AND  Notes  «=»120—Fobm— "Joint 
AND  Several  Note." 

Notes  executed  in  adjustment  of  a  claim 
against  a  partnership  doing  business  under  the 
firm  name  and  style  of  a  company,  after  the  time 
for  payment  had  been  nctended  and  the  firm  had 
paid  the  interest,  signed  by  each  of  the  partners, 
were  "joint  and  several  notes"  within  L.  O.  L. 
S  6850,  declaring  certain  notes  to  render  the 
signers  jointly  and  severally  liable  thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  257 ;  Dec  Dig.  <S=»120.1 

12.  Bills  and  Notes  ®=302(3)  —  Joint  and 
Sbvebal  Notb— Liabilitt— Considekation. 

Where  joint  and  several  notes  executed  by 
the  partners  of  a  firm  originated  in  a  partner- 
ship indebtedness  to  a  third  party,  the  extension 
of  time  for  the  payment  of  such  indebtedness 
granted  by  the  creditor's  assignee  furnished  a 
sufficient  consideration  for  the  liability  which 
the  individual  partners  incurred  when  they  sign- 
ed such  notes. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  205 ;    Dec  Dig;  «=>92(3).] 

IS.  PABTNEBsnip  <@=>178,  185  —  Joint  and 
Sevgbal  Note— Payment— B'und. 
The  indlvldaals  constituting  a  partnership 
signing  joint  and  several  notes  were  jointly  and 
severally  liable,  and  the  payee  might  look  to 
their  individual  assets  for  payment,  or  to  the 
partnership  estate  for  payment,  where  the  notes 
arose  out  of  a  partnership  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |§  310-313,  319,  337,  338,  346;  Dec 
Dig.  <e=»178,  185.] 

14.  Bankbuptct  «=s>309  —  Pabtnebship  — 
Joint  and  Sevebal  Notes— Claim. 

The  holder  of  joint  and  several  notes  execut- 
ed by  the  individuals  composing  a  partnership  in 
the  adjustment  of  a  partnership  debt  might  share 
with  claims  against  the  partnership  in  bankrupt- 
cy and  at  the  same  time  participate  in  dividends 
upon  claims  against  the  individuals,  on  the  the- 
ory that  the  notes  represented  a  iirm  indebted- 
ness and  at  the  same  time  a  primary  individual 
obligation. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  556-664;  Dec  IMg.  «=9309.] 

15.  Bankbuptct  ®=>351  —  Individtjai,  and 
Pabtnebship  Liabilitixs— OLAsa 

Such  bolder  would  be  obliged  to  share  with 
creditors  of  the  same  class  holding  claims  against 
one  of  the  individual  partners,  but  could  compel 
the  payment  of  its  notes  in  full  before  any  divi- 
dends were  paid  out  of  the  individual  estate  on 
pure  partnership  debts,  even  though  there  were 
no  firin  assets;  the  course  to  be  pursued  being 
regulated  by  Bankruptcy  Act,  §  5f  (U.  S.  Comp. 
St  1913,  i  9588),  declaring  that  the  net  proceeds 
of  partnership  property  shall  be  appropriated  to 
the  payment  of  the  partnership  debts  and  the  net 
proceeds  of  the  individual  estate  of  each  partner 
to  the  payment  of  his  in£vidual  debts,  and  that 
the  surplus  of  the  property  of  any  partner  after 
paying  his  individual  debts  should  be  added  to 
the  partnership  assets  and  applied  to  i>artner- 
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ahip  debts,  and  the  anrplns  of  partnership  prop- 
arty,  after  payment  of  debts,  shall  be  added  to 
the  aasets  of  the  individual  partners. 

[Ed.  Note.— For  other  cases,  see  Bankrnptcjt 
C3ent.  Dig.  H  563,  664;   Dec  Dig.  e=>3SlS 

10.  Pabtrbbship  4s>1S7  —  Irdebtbdnxss  — 

Pathznt. 
A  partnership  debt  is  primarily  the  obliga- 
tion of  the  partnership,  and  secondarily  the  ob- 
Hgation  of  the  individuals  componng  it,  and, 
therefore,  the  liability-  of  the  individual  is  con- 
tingent, and  partnership  assets  must  be  exhaust- 
ed before  he  is  obliged  to  pay  out  of  his  own 
estate. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent  Dig.  §|  340,  342;  Dea  Dig.  (3=:>1S7.] 

17.  Paktnsbsoip  «=»165  — Joint  Nots  — Lia- 

BIUTT  OF  FaBTNKRS  AND  PABTNEBSHIP. 

Joint  notes,  on  their  face  purporting  to  be 
the  obligation  not  only  of  a  partnership  as  such, 
but  also  of  the  individual  partners  whose  names 
appeared  thereon  with  the  name  of  the  firm, 
were  intended  to  give  the  holder  not  only  the 
security  afforded  by  the  partnership,  but  the  se- 
cnrity  of  the  individnal  signers;  the  fact  that 
the  notes  were  joint  not  necessarily  implying 
that  they  were  the  debt  of  none  of  th'e  signers 
except  the  pnrtnerghip,  and  the  joint  notes  of  the 
partners  for  a  debt  in  no  way  connected  with 
the  partnership,  not  making  them  a  primary 
claim  against  tb«  partnership  merely  because  it 
was  joined. 

fEd.  Note. — For  other  eases,  see  Partnership, 
Cent  Dig.  {  801;    Dec.  Dig.  ♦=»166.] 

18.  CoNTBACTS  «=»184  —  Joint  and  Setebal 

CONTBACTV-LIABILITT  OF  PbOUISOB. 

A  joint  and  several  contract  is  with  each 
promisor  and  also  with  all  jointly,  with  the  re- 
sult that  they  are  all  jointly  liable,  and  each 
individual  is  liable  upon  his  separate  obligation, 
and  they  may  be  sued  jointly  or  severally  as  the 
promisee  may  eleet 

[£ki.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  (  789;    Dec  Dig.  <»=»184.] 

19.  Codtbaots   «s»330(4)— JtTDOlBNT   9=3628 
—Joint  Oontbact— Natubb  of  Oblioation. 

A  Joint  contract  is  with  all  the  promisors  to- 
gether, vrith  the  result  that  all  must  be  sued 
J^tly  it  either  promisor  objects  to  a  suit  or  ac- 
tion brought  against  less  than  all;  but,  if  a 
i'udgment  is  obtained  without  objection  against 
ess  than  all  who  are  jointly  liaole,  the  entire 
debt  is  merged  in  the  judgment 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  si  1S93,  1604 ;  Dec  Dig.  «s»880(4) ; 
Judgment,  Cent  Dig.  |  1144;  Dec  Dig.  «=> 
628.1. 

20.  ExzonnoN  «=366  —  Joiira  and  Skvkbal 
Note— Judgment— Satisfaction. 

A  judgment  against  joint  and  several  prom- 
isors does  not  give  the  judgment  creditor  any 
rights  for  the  collection  of  the  debt  not  possessed 
by  the  owner  of  a  judgment  against  persons  who 
are  merely  joint  debtors,  and  who  have  been 
served  with  summons,  though  the  judgment 
debtor  may  seize  the  property  of  all  or  the  prop- 
erty of  each  If  he  chooses,  and  is  not  obliged  to 
look  to  one  before  he  calls  upon  the  other  for 
payment 

[Bd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  87;  Dec.  Dig.  «=9S6.] 

21.  Execution  iS=>56  —  Joint  Note  —  Jxtdo- 
mbnt— Satisfaction. 

Where  all  the  promisors  on  a  joint  obligation 
are  served  with  summons  and  a  judgment  secur- 
ed against  them,  the  judgment  creditor  is  not 
obliged  to  exhaust  the  joint  property  before  sett- 
ing the  separate  property  of  the  individual  prom- 
isors, because  he  may  do  so  as  he  chooses,  since 


a  joint  obligor  is  liable  In  aolido  for  tiie  whole 
debt 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |  87;  Dec.  Dig.  «=>56.] 

22.  ExEOtrnoN  ®=>56  —  Judgment  «s9l7(4)  — 
Joint  Obuoobs  —  Satisfaction  —  Stat- 
utes. 

Under  li.  O.  L.  |  61,  prescribing  how  the 
plaintlCF  may  proceed  when  the  action  is  against 
two  or  more  defendants  when  a  summons  is 
served  upon  one  or  more,  but  not  all  of  them; 
section  181  providing  for  judgment  against  one 
or  more  of  several  defendants,  and  section  188 
providing  for  judgment  against  several  defend- 
ants on  the  confession  of  one,  plaintiff,  though 
service  cannot  be  obtained  on  all  those  jointly 
liable  on  a  contract,  may  have  judgment  against 
all,  and  may  satisfy  it  with  the  joint  property  of 
all  the  promisors,  or  the  individual  property, of 
the  several  promisors  who  have  been  served  with 
summons,  and  is  not  obliged  to  exhaust  the  joint 
property  before  calling  upon  the  separate  estates 
for  payment 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig,  <  87;  Dec.  Dig,  «=956;  JuQgment, 
Cent.  Dig.  |§  27,  422;   Dec  Dig.  «=>17(4).l 

23.  Bankbuptot  «s»351— Claims— Class. 

In  bankruptcy  a  pure  partnership  creditor 
is  not  in  the  same  class  as  a  creditor  holding  a 
claim  against  an  individual  member  of  the  part- 
nership. 

[Ed.  Note. — For  other  eases,  see  Bankruptcy, 
Cent  Dig.  §8  663,  664;  Dec.  Dig.  «=>351.] 

24.  Bankbuptct   4s>166(l)— Claims— Pbefeb- 

bnce— "Class." 
Under  Bankruptcy  Act  K  60a,  60b,  as 
amended,  relating  to  preferences  as  between  cred- 
itors of  the  same  class,  the  term  "class"  defines 
those  creditors  who  are  entitled  to  receive  out  of 
the  bankrupt  estate  the  same  precentage  of  their 
claims,  however  much  they  may  have  the  right  to 
collect  from  others  than  the  bankrupt,  so  that 
in  the  bankruptcy  proceeding  of  a  partnership 
and  both  of  its  members,  joint  notes  signed  by 
the  partnership  and  by  each  of  the  partners  in 
the  order  named,  and  joint  and  several  notes 
signed  by  the  partners  in  adjustment  of  a  part- 
nership debt,  belonged  to  the  fourth  class  of 
creditors  of  a  partner  entitled  to  the  same  per- 
centage of  dividends,  and  the  enforcement  of  a 
judgment  on  the  joint  and  several  notes  would 
work  a  preference  and  entitle  the  trnstee  to  re- 
cover from  such  creditor  the  amount  received 
on  the  judgment 

[Ed,  Note. — For  other  cases,  see  Bankruptcy, 
Dec  Dig.  «=3l66(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Class,] 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County ;  Percy  B.  Kelly,  Judge. 

Action  by  A.  J.  Anderson  as  trustee  in 
bankruptcy  of  the  estate  of  Roy  H.  Wassoin 
and  ti.  A.  McLaughlin,  partners,  doing  busi- 
ness under  the  firm  name  and  style  of  the 
Salem  Lumber  Company,  and  as  trustee  of 
the  estate  of  Boy  H.  Wassom  and  M.  A.  Mc- 
Laughlin Individually,  against  the  Stayton- 
State  Bank.  Judgment  of  nonsuit,  and  plaln- 
tUT  appeals.    Beversed  and  cause  remanded. 

Claiming  tbat  within  the  meaning  of  tbet 
national  bankruptcy  act  a  preference  wa» 
effected  when  the  defendant  received  $730.32: 
in  satisfaction  of  a  Judgment  against  Boy^ 
H.  Wassom  and  M.  A.  McLaughlin,  the  plalo- 
tltC,  as  trustee  in  bankruptcy,  Is  attempting 
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to  recover  that  amount  from  the  defendant. 
The  Stayton  State  Bank  is  a  corporation  and, 
as  Its  name  Implies,  Is  doing  a  banking  busi- 
ness. The  Salem  Lumber  CJompany  is  a  part- 
nership, with  Roy  H.  Wassom  and  M.  A.  Mc- 
Iiaughlln  as  the  partners  composing  the  firm. 

The  Gooch  Lumber  Ck>mpany  sold  some 
lumber  to  the  partnership,  with  an  under- 
standing "as  to  additional  time  other  than 
the  regular  eO-day  terms."  The  seller  as- 
signed the  invoices  for  the  lumber  to  the 
defendant  for  the  reason  that  the  former 
wished  immediately  to  realize  money  on  the 
sale.  The  defendant  presented  the  invoices 
for  payment  when  they  became  due.  The 
partnership  was  not  able  to  pay,  but  an  ad- 
justment was  made  on  March  6,  1914,  by 
the  bank  extending  the  time  for  payment 
and  the  firm  paying  the  interest  on  the 
account  to  that  date,  and  by  Roy  H. 
Wassom  and  M.  A.  McLaughlin  signing 
four  joint  and  several  promissory  notes  for 
the  aggregate  sum  of  $635,  the  amount  due 
on  the  invoices,  payable  to  the  Stayton  State 
Bank.  The  notes  having  matured  and  being 
unpaid,  the  bank  commenced  an  action  on 
the  four  notes  against  Wassom  and  McLnngh- 
lln  on  July  16,  1914,  in  the  circuit  court  for 
Marlon  county.  An  attachment  was  levied  on 
July  18th,  on  funds  which  M.  A.  McLaughlin 
bad  to  his  credit  in  the  United  States  National 
Bank  of  Salem.  A  Judgment  was  entered  on 
July  30, 1914,  against  Wassom  and  McLaugh- 
lin for  the  amount  of  the  notes,  attorney 
fees,  with  costs  and  disbursements,  and  an 
order  was  made,  directing  that  the  attached 
funds  be  applied  in  satisfaction  of  the  judg- 
ment On  the  following  day,  July  31st,  an 
execution  was  issued  on  the  judgment,  and 
the  sheriff  promptly  returned  the  execution, 
together  with  $730.32  of  the  attached  funds 
which  he  delivered  to  the  clerk ;  and  on  Au- 
gust 15,  1914,  the  county  treasurer  paid  the 
entire  snm  to  the  Stayton  State  Bank  in  sat- 
isfaction of  the  judgment  A  petition  In  in- 
voluntary bankruptcy  was  filed  on  September 
12,  1914,  against  the  partnership,  and  also 
against  Roy  H.  Wassom  and  M.  A.  McLaugh- 
lin  Individually,  and  they  were  all  adjudged 
bankrupts.  A.  J.  Anderson  was  elected  trus- 
tee in  bankruptcy  for  the  bankrupts,  and  on 
October  31,  1914,  he  qualified  as  such  trus- 
tee. Wassom  has  no  assets,  and  the  prop- 
erty of  the  partnerslUp  will  not  meet  its  lia- 
bilities. 

The  plaintiff  alleges  that  at  and  prior  to 
the  time  when  the  defendant  obtained  its 
Judgment  it  had  reasonable  cause  to  believe 
that  Wassom,  McLaughlin,  and  the  partner- 
ship were  insolvent  "and  that  the  enforce- 
ment of  snch  judgment  would  effect  a  pref- 
erence and  would  cause  a  diminution  of  the 
assets  of  said  bankrupts  and  each  of  them 
to  the  exclusion  of  the  rights  of  other  credi- 
tors of  said  bankrupts,  and  particularly  of 
oeditors  of  same  class;"  and  "that  defend- 
ant knew  at  the  time  it.  received  said  $730.32, 


and  for  a  long  time  prior  thereto,  that  the 
game  would  constitute  a  preference."  The 
defendant  denies  that  It  bad  reasonable 
cause  to  believe  that  either  the  partnership 
or  the  persons  composing  It  were  insolvent; 
and  the  bank  alleges  that  the  enforcement 
of  its  judgment  "will  not  enable  this  defend- 
ant to  obtain  a  greater  percentage  of  its 
claim  than  any  other  of  the  creditors  of  said 
M.  A.  McLaughlin  of  the  same  class."  A 
trial  resulted  in  a  Judgment  of  nonsuit,  and 
the  plaintiff  appealed. 

W.  E.  Eeyes  and  Frederl<^  S.  Lamport, 
both  uf  Salem,  for  appellant  S.  T.  Richard- 
son, of  Salem  (W.  B.  Richardson,  of  Fort- 
land,  on  the  brief),  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  11,2]  If  the  enforcement  of  the  Judg- 
ment, which  the  Stayton  State  Bank  obtained 
against  Roy  H.  Wassom  and  M.  A,  McLaugh- 
lin, worthed  a  preference  within  the  meaning 
of  the  Bankruptcy  Act  then  the  trustee  in 
bankruptcy  would  be  entitled  to  recover  from 
the  bank  the  snm  of  1730.32  which  it  receiv- 
ed on  its  Judgment  The  plaintiff,  however, 
cannot  question  the  Judgment  unless  he  first 
alleges  and  proves  his  right  to  appear  as  tlie 
trustee  in  bankruptcy,  which  involves:  (a) 
The  filing  of  a  petition  in  bankruptcy;  (b) 
the  adjudication;  (c)  the  appointment  of 
plaintiff;  and  (d)  the  qualification  as  trustee 
of  the  bankrupt  2  Loveland  on  Bankruptcy 
(4th  Ed.)  I  645. 

[3]  An  involuntary  petition  in  bankruptcy 
was  filed  by  three  creditors.  While  the  pe- 
tition is  not  as  full  as  it  might  be,  yet  it 
contains  enough  to  meet  the  objectlaii  of  In^ 
sufficiency  made  by  the  defendant  Form 
No.  lis,  found  in  Collier  on  Bankruptcy  (9th 
Ed.)  p.  1228,  seems  to  have  been  taken  as 
the  model  for  drafting  the  petition.  At  least 
one  act  of  bankruptcy  within  the  definition 
of  section  3a  of  the  Bankruptcy  Act  la  set 
forth.  30  n.  S.  Statutes  at  Large,  646.  The 
petitioners  aver,  not  only  that  a  Judgment  was 
obtained  by  the  Stayton  State  Bank,  but  also 
that  the  Judgment  creditor  attached  funds 
and  realized  on  the  Judgment  in  full.  The 
petition  challenged  here  did  more  than  mere- 
ly to  allege  the  rendition  of  a  judgment  and 
it  is  therefore  unlike  the  petition  condemned 
in  Be  Pressed  Steel  Wagon  Goods  Co.  (D. 
C.)  193  Fed.  81L  The  petition  contains  snf- 
fldent  allegations  to  render  it  invulnerable 
to  attack  here,  and  tlte  defendant  cannot 
take  advantage  of  mere  defective  allegations. 
1  Remington  on  Bankruptcy  (2d  Ed.)  p.  360. 

[4]  The  defendant  is  insistiug  that  the  ad- 
judication is  inoperative  because  the  record 
does  not  show  the  service  of  a  sabpcena  as 
required  by  the  Bankruptcy  Act  The  an- 
swer to  this  objection  is  Oiat  the  record  does 
not  affirmatively  show  that  a  subpoena  was 
not  served.  There  was  an  adjudication,  and 
tUs  of  itself  imports  the  extstuice  of  all  the 
reqi^te  Jurisdictional  timta,  ftflpecfaliy  Ja 
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a  collateral  attack.  1  Bemlogton.  on  Bank- 
ruptcy (2d  Ed.)  pp.  864,  386;  Huttlg  Mfg. 
Co.  T.  Edwards,  20  Am.  Bankr.  K.  349,  160 
Fed.  619.  87  C.  C.  A.  S21;  2  Bern,  on  Bank- 
mptcy  (2d  Ed.)  p.  1651. 

[51  The  validity  of  the  appointment  of  the 
trostee  is  also  challenged.  After  giving  the 
title  of  the  cause  and  reciting  that,  "this 
being  the  time  and  place  for  the  first  meet- 
ing of  creditors  In  the  above  matter  In  bank- 
ruptcy," the  record  of  the  first  meeting  of 
creditors  states  that  creditors  appeared  by 
Fred  Lamport  "who  having  a  majority  of 
claims  in  number  and  amount  of  those  pre- 
sented for  approval,  nominated  and  elected 
Mr.  A.  J.  Anderson  of  Salem,  Dr.,  as  trustee." 
The  defendant  has  not  shown  that  the  trustee 
was  selected  wrongfully,  and  the  record  con- 
tains no  Intimation  that  the  trustee  was 
elected  by  persons  who  were  not  creditors 
of  the  partnership.  The  recital  of  the  ap- 
pointment BufSdently  shows  for  the  purpose 
of  this  litigation,  especially  in  the  absence 
of  any  evidence  to  the  contrary,  that  the 
trustee  of  the  partnership  estate  was  select- 
ed In  full  compliance  with  section  6b  of  the 
Bankruptcy  Act.  2  Rem.  on  Bankruptcy  (2d 
Ed.)  1 1736. 

[6]  A  certified  copy  of  an  order  shows  that 
the  bond  of  the  trustee  was  approved,  and 
therefore,  In  the  language  of  section  21e  of 
the  Bankruptcy  Act,  It  "shall  constitute  con- 
clusive evidence  of  the  vesting  In  him  of 
the  title  to  the  property  of  the  bankrupt" 
30  U.  S.  Statutes  at  Large,  652;  Collier  on 
Bankruptcy  (9th  Ed.)  462. 

[T]  The  plaintiff  has  alleged  the  requisite 
facts  to  entitle  him  to  sue  as  the  trustee  In 
bankruptcy,  and  he  has  also  offered  evidence 
In  support  of  each  of  these  allegations.  It 
Is  not  enough,  however,  for  the  plaintiff  to 
show  that  he  has  authority  to  appear  as  the 
trustee  of  the  bankrupt,  but  he  must  also 
allege  and  prove  all  the  statutory  elements 
of  a  preference  before  he  can  recover  from 
the  defendant.  2  Loveland  on  Bankruptcy 
(4th  Kd.)  i  545 ;  2  Remington  on  Bankruptcy 
(2d  Ed.)  i  1762.  We  must  look  to  the  stat- 
ute Itself  for  a  definition  of  the  acts  which 
are  condemned  as  preferences,  and  on  that 
account  we  here  set  down  all  that  part  of 
section  60  of  the  national  Bankruptcy  Act 
which  Is  material  to  this  controversy  and 
as  it  now  reads: 

"(a)  A  person  shall  be  deemed  to  have  given 
a  preference  If,  being  insolvent,  he  has,  within 
four  months  before  the  filing  of  the  petidon, 
•  •  •  and  before  the  adjudication,  procured 
or  suffered  a  judgment  to  be  entered  against  him- 
self in  favor  of  any  person,  or  made  a  transfer 
of  any  of  his  property,  and  the  effect  of  the  en- 
forcement of  such  judgment  or  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain  a 
greater  pereentage  of  his  debt  than  any  other  of 
Bu<^  creditors  of  the  same  class.  Where  the 
preference  consists  In  a  transfer,  such  period  of 
loor  months  shall  not  expire  until  four  months 
after  the  date  of  the  recording  or  registering  of 
the  transfer,  U  by  law  siwb  ceeordiug  or  rcdebor- 


ing  is  reqnired."    Act  Cong.  Feb.  S,  1903.  c.  487, 
§  IS,  82  U.  S.  Statutes  at  Large,  p.  799. 

"(b)  If  a  bankrupt  shall  have  procured  or  suf- 
fered a  judgment  to  be  entered  against  him  in 
favor  of  any  person  or  have  made  a  transfer  of 
any  of  his  property,  and  if,  at  the  time  of  the 
transfer,  or  of  the  entry  of  the  judgment,  or  of 
the  recording  or  registering  of  the  transfer  if  by 
law  recording  or  registering  thereof  is  required, 
and  being  within  four  months  before  the  filing  of 
the  petition  in  bankruptcy  or  after  the  filing 
thereof  and  before  the  adjudication,  the  bnnk- 
rupt  be  insolvent  and  the  judgment  or  transfer 
then  operate  as  a  preference,  and  the  person  re- 
ceiving it  or  to  be  benefited  thereby,  or  bis  agent 
acting  therein,  shall  then  have  reasonable  cause 
to  believe  that  the  enforcement  of  sucb  judgment 
or  transfer  would  effect  a  preference,  it  shall  be 
voidable  by  the  trustee  and  he  may  recover  the 
property  or  its  value  from  such  person.  And 
for  the  purpose  of  such  recovery  any  court  of 
bankruptcy,  as  hereinbefore  defined,  and  any 
state  court  which  would  have  had  jurisdiction  if 
bankruptcy  had  not  intervened,  shall  have  con- 
current jurisdiction."  Act  Cong.  June  25,  1010, 
c.  412,  S  11,  36  U.  S.  Statutes  at  Large,  p.  842. 

An  analysis  of  the  quoted  statute  will  re- 
veal that,  to  establish  a  preference,  the  trus- 
tee in  the  Instant  litigation  must  show:  (1) 
That  the  debtor  was  Insolvent  at  the  time  of 
the  entry  of  the  judgment;  (2)  that  the 
debtor  suffered  the  judgment  to  be  entered 
within  four  months  before  the  filing  of  the 
petition;  (3)  that  the  enforcement  of  the 
judgment  secured  by  the  Stayton  State  Bank 
against  Wassom  and  McLaughlin  obtains  for 
the  bank  a  greater  percentage  of  its  debt 
than  any  other  creditor  of  the  same  class; 
and  (4)  that  the  bank  or  its  agent  had  rea- 
sonable cause  to  believe  that  the  effect  of 
such  judgment  was  to  give  a  preference  with- 
in the  meaning  of  the  acts  of  Congress  re- 
lating to  bankruptcy.  2  Loveland  on  Bank- 
ruptcy (4th  EU.)  S  645 ;  In  re  F.  M.  &  S.  Q. 
CarlUe  (D.  C.)  199  Fed.  612;  Painter  v. 
Napoleon  Xl;>.  (D.  O.)  156  Fed.  280. 

[t]  Much  is  said  In  the  briefs  concerning 
the  first  and  fourth  elements  of  a  preference, 
but  it  Is  sufficient  here  to  say  that  the  plain- 
tiff offered  enough  evidence  to  entitle  him  to 
go  to  the  jury  on  these  two  questions.  The 
second  element  of  a  preference  is  established 
because  all  the  proceedings  from  the  com- 
mencement of  the  action  by  the  Stayton 
State  Bauk  against  Wassom  and  McLaughlin 
to  the  entry  of  the  judgment,  including  the 
issuance  and  return  of  the  execution  and  the 
enforced  payment  of  the  judgment. with  mon- 
eys belonging  to  McLanj^lin  individually, 
occurred  within  four  months  before  the  filing 
of  the  petition.  2  Rem.  on  Bankruptcy  (2d 
Sd.)  I  1884%;  Brandenburg  on  Bankruptcy 
(3d  Ed.)  I  M9;  Collier  on  Bankruptcy  (9th 
Ed.)  p.  800;  1  Loveland  on  Bankruptcy  (4th 
Bd.)  p.  323.  The  third  esseutial  element  of 
a  preference  will  now  require  attention. 

[I]  The  defendant  contends  that  there  IS' 
no  evidence  of  any  elalm  which  would  be  en- 
titled to  be  paid  before  or  even  to  share  with 
the  Judgment  obtained  against  Wassom  and 
McLaughlin.  The  plaintiff  Inslsta  that  the 
claim  held  by  the  Stayton  State  Bajik  did  not 
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stand  in  a  class  by  Itself,  bnt  that  tbere  are 
other  creditors  whose  claims  are  entitled  to 
share  with  the  bank  In  the  funds  belonging 
to  the  IndlTidnal  estate  of  M.  A.  McLaaghlln. 
During  the  trial  the  plaintiff  offered,  but  the 
court  refused  to  receive  in  evidence,  a  large 
number  of  claims,  some  of  which  were 
against  Wassom  Individually,  while  the  re- 
mainder were  against  the  partnership.  Three 
notes  owned  by  the  Silvertoa  Lumber  Com- 
pany were  received  ia  evidence.  Each  of 
these  three  notes  says  that,  "We  promise  to 
pay  to  the  order  of  the  SUverton  Lumber 
Company,"  and  is  signed  by  the  Salem  Lum- 
ber Company,  Roy  H.  Wassom,  and  M-  A.  Mc- 
Laughlin in  tbe  order  named.  The  court  also 
received  in  evidence  the  four  notes  upon 
which  the  defendant  secured  its  Judgment 
against  Wassom  and  McLaughlin.  Each  of 
these  four  notes  states  that,  "I  promise  to 
pay  to  tbe  order  of  Stayton  State  Bank,"  and 
Is  signed  by  Roy  H.  Wassom  and  M.  A.  Mc- 
Laughlin. When  the  judgment  of  nonsuit 
was  granted,  four  groups  of  claims  bad  been 
brought  to  the  attention  of  the  court:  (1) 
Claims  against  the  partnership;  (2)  claims 
against  Wassom ;  (3)  the  three  notes  held  by 
the  SUverton  Lumber  Company;  and  (4)  the 
four  notes  executed  to  the  Stayton  State 
Bank.  The  claims  belonging  to  the  first  two 
groups  were  not  received  in  evidence,  nor 
can  it  be  urged  that  they  are  in  any  sense 
in  the  same  class  as  tbe  notes  given  to  the 
Stayton  State  Bank.  The  notes  represent- 
ing tbe  third  and  those  falling  in  the  fourth 
group  are  In  evidence,  and  the  main  contest 
centers  around  these  two  groups  of  claims, 
with  the  defendant  strenuously  urging  that 
the  SUverton  Lumber  Company  Is  not  a  credi- 
tor of  the  same  class  an  the  bank  and  plain- 
tiff striving  to  maintain  his  position  that  the 
bank  is  not  a  creditor  of  a  class  different 
from  the  SUverton  Lumber  Company. 

[10,11]  The  notes  held  by  the  SUverton 
Lumber  Company  are  Joint.  7  Cyc.  658.  The 
instruments  executed  to  the  Stayton  State 
Bank  are  Joint  and  several  obUgatlons.  7 
Cyc  658;  secUon  5850,  L.  O.  L. ;  Noble  v. 
Beeman-Spauldlng-Woodward  Ca,  65  Or.  93, 
106,  131  Pac.  1006,  46  L.  B.  A.  (N.  S.)  162. 

[12-14]  This  controversy  presents  a  situa- 
tion where  a  partnership  and  both  its  mem- 
bers ar4  in  bankruptcy;  tbe  SUverton  Lum- 
ber Company  notes  are  Joint,  whUe  tbe  Stay- 
too  State  Bank  notes  are  Joint  and  several ; 
the  joint  notes  are  signed  by  the  partnership 
and  also  by  the  individuals  who  compose  the 
partnership,  but  the  joint  and  several  notes 
are  uigned  by  tbe  individuals  only ;  the  evi- 
dence shows  that  the  joint  and  several  notes 
are  founded  on  a  partnership  debt,  but  the 
record  does  not  disclose  the  origin  of  the 
joint  notes ;  the  joint  and  several  notes  have 
been  paid  with  funds  belonging  to  one  of  tbe 
individual  signers,  while  no  payments  have 
been  made  on  the  Joint  notes;  and  therefore 
the  questlim  for  dlscossloa  Is  whether  tbe 


Joint  notes  are  in  the  same  dass  as  the 
Joint  and  several  notes  within  the  purview 
of  tbe  national  Bankruptcy  Act. 

An  understanding  of  the  status  of  tbe  SU- 
verton Lumber  Company  or  joint  notes  can 
l>est  be  reached  by  first  noticing  tbe  differ- 
ent funds  which  may  be  made  avaUaUe  for 
the  payment  of  the  Stayton  State  Bank  or 
joint  and  several  notes.  The  origin  of  the 
Joint  and  several  notes  Is  found  in  the  indebt- 
edness of  the  partnership  to  the  Gooch  Lum- 
ber Company,  but  the  extension  of  time  for 
the  payment  of  that  indebtedness  famished 
a  sufficient  consideration  for  the  liability 
which  the  individuals  incurred  when  they 
signed  those  notes.  Merchants'  Bank  y. 
Thomas,  121  Fed.  306.  67  C.  C.  A.  374.  The 
individually  who  signed  the  Joint  and  several 
notes  are  Jointly  and  severally  liable,  and 
therefore  the  payee  can  look  to  the  individn- 
al  estates  of  Wassom  and  McLaughlin  for 
payment,  or,  if  it  wishes,  tbe  bank  may  look 
to  the  partnership  estate  for  payment,  for 
the  reason  that  the  evidence  shows  that  the 
notes  arose  from  an  indebtedness  of  the 
Salem  Lumber  Company  to  the  Oooch  Lum- 
ber Company.  Under  all  the  authorities  the 
Stayton  State  Bank  can  elect  to  share  in  the 
partnership  assets,  since  the  notes  held  by 
.it  spring  from  a  partnership  indebtedness  and 
are  signed  by  the  perstnis  composing  the  Ann, 
or  the  bank  may,  if  It  chooses,  look  to  the  in- 
dividual estates  of  Wassom  and  McLaughlin, 
or  either  of  them,  for  payment,  since  they 
have  signed  their  own  names  as  individuals. 
In  the  Instant  case  the  bank  exercised  an  in- 
dubitable right  when  It  elected  to  call  upon 
the  individual  property  of  McLaughlin  for 
payment.  WhUe  it  is  not  necessary  to  decide 
whether  the  Stayton  State  Bank  could  share 
in  the  assets  of  both  the  paxtnersldp  and  the 
individual  estates,  yet  it  is  not  going  for 
afield  to  say  that  these  notes  can  share  with 
claims  against  the  partnership  and  at  the 
same  time  participate  in  dividends  with 
claims  against  the  individuals  on  the  theory 
that  the  notes  in  truth  represent  a  firm  In- 
debtedness, and  at  the  same  Mmc  evidence  a 
primary  individual  obUgation.  Ex  parte 
Nason,  70  Me.  363 ;  In  re  Bucyrus  Macfa.  Ca, 

5  N.  B.  R.  303,  Fed.  Cas.  No.  2,100;  Stephen- 
son V.  Jackson',  9  N.  B.  R.  255,  Fed.  Cas.  No. 
18,374;  In  re  Bradley,  2  BIss.  515,  Fed.  Cas. 
No.  1,772;  In  re  McCoy,  17  Am.  Bank.  R. 
760,  150  Fed.  106,  80  G.  C.  A.  60;  Wlnslow  v. 
Wallace,  116  Ind.  317,  17  N.  B.  928,  1  L.  R. 
A.  179 ;  Mock  V.  Stoddard,  24  Am.  Bank.  R. 
403,  177  Fed.  611,  101  C.  O.  A.  237;  In  re 
Thomas,  8  Hiss.  139,  Fed.  Cas.  Na  13,886; 
Matter  of  Gray,  111  N.  T.  404,  18  N.  E.  719; 

6  Cyc.  417. 

[16, 16]  While  the  Stayton  State  Bank 
would  be  obliged  to  share  with  creditors  of 
the  tjame  class  holding  claims  against  Mc- 
LaugbUn  as  an  individual,  stUl  the  bank  can 
compel  tbe  payment  of  Its  notes  in  full  befbre 
any  dividends  are  paid  oat  of  the  Individual 
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estate onpnre partnenhip debts,  eVen  though 
there  are  no  firm  asaets.  In  ria  Knowlton  & 
Co.,  202  Fed.  480,  120  C.  O.  A.  010;  In  re 
TeUer,  184  Fed.  224,  106  O.  O.  A.  866;  In  re 
Janes,  133  Fed.  912,  67  C.  C.  A.  216;  In  re 
Henderson  (D.  C.)  142  Fed.  568;  In  re  Hull 
(D.  O.)  224  Fed.  796;  Farmers'  Bank  v. 
Ridge  Ave.  Bank,  240  U.  8.  498,  36  Sup.  Ct. 
461,  60  L.  Ed.  767.  A  pure  partnership  debt 
Is  primarily  the  obligation  of  the  Arm,  and 
secondarily  the  obligation  of  the  indlvidaals 
composing  the  firm,  and  therefore  the  lia- 
bility of  the  Individual  is  contingent,  and 
hence  partnenihip  assets  must  be  exhausted 
before  a  member  of  the  firm  is  obliged  to 
pay  out  of  his  own  estate.  To  the  primary 
partnership  liability  the  persons  composing 
the  partnership  have,  by  signing  their  names 
to  the  Stayton  State  Bank  notes  as  individ- 
uals, added  a  primary  personal  liability,  so 
that  both  the  partnership  and  the  persons 
composing  It  are  primarily  liable,  and  there- 
fore on  principle  the  Stayton  State  Bank  is 
empowered  to  look  to  McLaughlin,  if  It  choos- 
es, for  payment  of  Its  notes  to  the  exclusion 
of  debts  Incurred  by  the  partnership  standing 
alone.  Moreover,  section  5  of  the  Bankruptcy 
Act  points  out  the  course  to  be  pursued  by  de- 
claring that: 

"(f)  The  net  proceeds  of  the  partnership  prop- 
erty shall  be  appropriated  to  the  payment  of  the 
partnership  debts,  and  the  net  proceeds  of  the  in- 
dividual estate  of  each  partner  to  the  payment  of 
his  individual  debts.  Should  any  surplus  remain 
of  the  property  of  any  partner  after  paying  his 
individnal  debts,  such  surplus  shall  be  added  to 
the  partnership  assets  and  be  applied  to  the 
payment  of  the' partnership  debts.  Should  any 
surplus  of  the  partnership  property  remain  after 
paying  the  partnership  debts,  such  surplus  shall 
be  added  to  the  assets  of  the  individual  partners 
in  the  proportion  of  their  respective  interests  in 
the  partnership."  30  U.  S.  Statutes  at  Large, 
p.  548. 

[1 7]  The  defendant  argues  that  the  Silver- 
ton  Lumber  Company  notes  stand  In  the 
same  relation  to  the  Stayton  State  Bank  notes 
as  a  pure  partnership  debt,  and  that  there- 
fore the  former  cannot  call  for  dividends 
out  of  the  individual  estate  of  McLaughlin 
until  the  bank  notes  are  first  paid  in  full. 
If  the  Joint  notes  occupy  the  same  position 
as  a  note  signed  by  the  partnership  only, 
then  the  conclusion  contended  for  by  the  de- 
fendant is  Inevitable.  There  is  no  evidence 
of  the  orlgla  of  the  Sllverton  Lumber  Com- 
pany notes.  The  defendant  urges,  however, 
that  prima  fade  these  notes  represent  a  part- 
nership debt  because  the  name  of  the  firm 
appears  asi  ofoa  of  the  makers  of  the  paper ; 
but  by  the  same  token  the  paper  Is  prima  fac^ 
le  the  obligation  also  of  the  Individuals  who 
signed  because  their  names  appear  In  addi- 
tion to  the  names  of  the  partnership.  2  Rem. 
on  Bankruptcy  (2d  Kd.)  98  2240,  2263.  On  its 
face  each  of  the  Sllverton  Lumber  Company 
notes  purports  to  be  the  obligation,  not  only 
of  the  partnership  as  such,  but  also  of  the 
Individuals  whose  names  appear  with  the 
name  of  the  firm.    It  Is  at  least  fair  to  as- 


sunie  that  thd  parties. Intehded  that  the  hold- 
er of  the  notes  would  have,  not  only  the 
security  afforded  by  the  partnership  as  such, 
but  the  contemporaneous  security  furnished 
:by  the  Individuals.  The  fact  titat  the  note  is 
Joint  does  not  neoessarlly  Imply  that  it  is 
.the  debt  of  none  of  the  signers  exempt  the 
partnership.  The  Joint  note  of  Wassom  and 
McLaughlin  for  a  debt  In  no  way  connected 
with  the  partnership  would  not  make  It  a 
palmary  claim  against  the  partnership  mere- 
ly because  the  partnership  Is  Joint  2  Rem. 
on  Bankruptcy  (2d  Bd.)  f  2244.  On  the  rec- 
ord as  It  la  presented  to  as  the  notes  held  by 
the  Bllverton  Lumber  Company  must  be 
deemed  to  be  the  Joint  notes  of  the  partner- 
ship considered  as  such,  and  of  Wassom  and 
McLaughlin  regarded  as  Individuals,  because 
that  is  exactly  what  the  paper  purports  to  be. 
Hosmer  v.  Burke,  26  Iowa,  85S.  The  final 
chapter  of  this  contest  presents  a  conflict  be- 
tween Joint  and  several  notes  on  the  one  hand 
and  Joint  notes  on  the  other,  and  for  that 
reason  It  will  be  proper  to  note  some  of  the 
characteristics  of  each  kind  of  obligation,  as 
well  as  the  difference  between  them. 

[11-21 J  A  Joint  and  several  contract  is  with 
each  promisor  and  also  with  all  Jointly, 
with  the  result  that  they  are  an  liable  to- 
gether on  the  Joint  obllpitlon,  and  each  In- 
dividual Is  liable  upon  his  separate  obliga- 
tion, and  they  may  be  sued  Jointly  or  several- 
ly as  the  promisee  may  elect  9  Cyc.  667. 
A  Joint  contract,  however,  is  with  all  the 
promisors  together,  with  the  result  thiit  all 
must  be  sued  Jointly  If  either  promisor  ob- 
jects to  a  suit  or  action  brought  against  less 
than  all;  but  If  a  Judgment  be  obtained  with- 
out objection  against  less  than  all  who  are 
Jointly  liable,  the  entire  debt  Is  merged  in 
that  Judgment.  Ryckman  v.  Manerud,  68  Or. 
360,  136  Pac.  826,  Ann  Cas.  1916C,  522.  Ordi- 
nailly  a  release  of  one  frees  alL  9  Oyc  654. 
Although  a  promisee  may  sue  all  or  only  one 
of  two  or  mors  Joint  and  several  promisors, 
nevertheless  a  Judgment  obtained  against 
Joint  and  several  promisors  does  not  give  to 
the  Judgment  creditor  any  rights  for  the  col- 
lection of  the  debt  whldi  are  not  possessed  by 
the  owner  of  a  Judgment  against  persons  who 
are  merely  Joint  debtors  and  who  have  been 
served  vitit  summons.  The  owner  of  a  Judg- 
ment against  persons  who  are  Jointly  and 
separately  liable  may  seize  the  property  of 
all  or  the  piopetty  of  each  If  he  chooses,  and 
he  is  not  obliged  to  look  to  one  before  he  calls 
Opon  the  other  for  payment  If  all  the 
promisors  oh  a  Joint  obligation  are  served 
with  summons  and  a  Judgment  secured 
against  them,  then  the  owner  of  the  Judg- 
ment Is  not  obliged  to  exhaust  the  Joint  prop- 
erty before  seizing  the  separate  property  of 
the  Individual  promisors  because  he  may  do 
as  he  chooses  (Godfrey  v.  Gibbons,  22  Wend. 
(N.  Y.]  669;  West  Duluth  Land  Co.  v.  Brad- 
ley, 75  Minn.  275,  77  N,  W.  964;  Low  v. 
Adams,  e  CaL  277;    17  Cya  1082),  for  the 
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reason  that  In  a  Joint,  as  well  as  in  a  Joint 
and  several,  obligation  each  obligor  who  Is 
bound  at  all  is  liable  in  solido  for  the  whole 
debt  9  Cyc.  653;  AlUn  v.  Shadburne's  Ex- 
ecutor, 1  Dana  (Ky.)  68,  25  Am.  Dec.  121; 
Ripley  v.  Crooker,  47  Me.  870,  74  Am.  Dec. 
491 ;  Dnmanolse  ▼.  Townsend,  80  Mich.  302, 
46  N.  W.  179;  Alpaugh  v.  Wood,  63  N.  J. 
law,  638,  23  Atl.  261;  Gray  v.  RoUo,  18 
Wall.  629,  21  L.  Ed.  »27. 

[22]  Even  though  seirice  cannot  be  ob- 
tained on  all  those  who  are  Jointly  liable  on 
a  contract,  still  our  statutes  authorize  the 
court  to  permit  the  promisee  to  have  a  Judg- 
ment against  all,  and  he  may  satisfy  that 
Judgment  with  the  Joint  property  of  all  the 
promisors  or  the  individual  property  of  the 
separate  promisors  who  have  been  served 
with  summons,  and,  furthermore,  the  Judg- 
ment creditor  is  not  obliged  to  exhaust  the 
Joint  property  before  calling  upon  the  sepa- 
rate estates  for  payment.  Sections  61,  181, 
and  188,  L.  O.  L.;  Stivers  v.  Byrkett,  56 
Or.  565,  571,  108  Pac.  1014,  109  Pac.  386; 
Bertln  &  Lepori  v.  Mattison,  1B7  Pac.  153. 

[23]  While  it  is  true  that  a  Joint  claim 
Is  burdened  with  some  incidental  Incumbranc- 
es which  may  hinder  its  prosecution  to  Judg- 
ment, yet,  in  the  final  analysis,  a  joint  prom- 
ise makes  each  promisor  liable  fir  the  whole 
debt,  and  the  Uabilit?  of  the  Individual  is 
not  secondary  as  tn  the  case  of  partners.  A 
Joint  and  several  debt  and  also  a  Joint  debt 
are  unlike  a  pure  partnership  debt  because 
the  latter  creates  a  primary  charge  against 
the  partnership  fund  and  a  secondary  charge 
against  the  separate  funds  of  the  persons 
who  compose  the  partnership,  and  it  neces- 
sarily follows  that  a  pure  partnership  credi- 
tor is  not  in  the  same  class  as  a  creditor  who 
holds  a  claim  against  an  individual  who  hap- 
pens to  be  a  member  of  the  partnership.  Nei- 
ther the  Silverton  Lumber  Company  notes 
nor  the  Stayton  State  Bank  notes  are  pure 
partnership  debts,  but  both  groups  of  notes 
are  unsecured  claims  against  the  persons 
whose  names  appear  as  makers,  and  as  such 
unsecured  claims  they  are  entitled  to  receive 
dividends  from  the  estate  of  eadx  promisor. 
Board  of  County  Com'ts  v.  Hurley,  169  Fed. 
92,  97,  94  0.  a  A.  362. 

[24]  Both  tlie  Silverton  Lumber  Company 
and  the  Stayton  State  Bank  were  creditors 
of  McLaughlin  on  July  16,  1914,  when  the  ac- 
tion was  commenced  against  Wassom  and  Mc* 
Laugblin,  and  consequently  the  enforcement 
of  the  Judgment  obtained  by  the  bank  wlU 
woUe  a  preference  it  tlie  two  creditors  be- 


long to  the  same  class.  The  meaning  of  the 
word  "class"  as  used  by  the  Bankruptcy 
Act  is  explained  in  Swarts  v.  Fourth  Nat. 
Bank,  8  Am.  Bank.  R.  673,  680,  117  Fed.  1. 
54  C  C.  A.  387,  where  the  court  says: 

"While  It  is  true  that  the  Bankrupt  Act  does 
not  define  the  word  'class,'  nor  in  terms  state 
what  creditors  are  in  the  same  class,  it  creates 
some  classes,  and  specifies  others,  and  it  seems 
to  us  that  the  meaning  of  the  word  'class'  in  the 
act  should,  if  possible,  be  derived  from  the  stat- 
ute itself.  Section  64,  after  directing  the  pay- 
ment of  certain  expenses  of  administration,  cre- 
ates three  classes  of  creditors:  Parties  to  whom 
taxes  are  owing;  employes  holding  claims  for 
certain  wages;  and  those  who,  by  the  laws  of 
the  States  or  of  the  Dnited  States,  are  entitled 
to  priority.  Sections  56b,  67e,  and  57h  provide 
for  the  treatment  and  disposition  of  claims  se- 
cured by  property,  and  of  claims  which  have 
priority.  The  creditors  who  hold  these  various 
claims,  and  the  general  creditors  of  the  estate, 
constitute  the  classes  of  creditors  of  which  the 
Bankrupt  Act  treats.  Now,  if  any  one  of  these 
various  classes  is  taken  by  itself  and  examined, 
it  will  be  seen  that  each  one  of  the  creditors  in 
the  same  class  always  receives  the  same  per- 
centage upon  his  claim,  out  of  the  estate  of  the 
bankrupt  that  every  other  creditor  of  his  class 
receives.  Where  the  estate  is  insufficient  to  pay 
the  claims  of  different  idasses  in  full,  the  classes 
receive,  out  of  the  bankrupt  estate,  different  per- 
centages of  their  claims,  but  creditors  of  the 
same  class  receive  the  same  percentage.  The 
test  of  classification  is  the  percentage  paid  upon 
the  claims  out  of  the  estate  of  the  bankrupt. 
•  •  ♦  Those  creditors  who  are  entitled  to  re- 
ceive out  of  the  estate  of  the  bankrupt  the  same 
Percentage  of  their  claims  are  in  the  same  class, 
owever  much  their  owners  may  have  the  right 
to  collect  from  others  than  the  bankrupt.  Their 
relations  to  third  parties,  their  right  to  collect  of 
others,  the  personal  security  they  may  have 
through  indorsements  or  guaranties,  receive  no 
consideration,  no  thought.  It  is  the  relation  of 
their  claims  to  the  estate  of  the  bankrupt,  the 
percentages  their  claims  are  entitled  to  draw  out 
of  the  estate  of  the  bankrupt,  and  these  alone, 
that  dictate  the  relations  of  the  creditors  to  the 
estate,  and  fix  their  classification  and  their  pref- 
erences." 2  Rem.  on  Bankruptcy  (2d  Ed.)  i 
1387;    1  Loveland  on  Bankruptcy,  S  513. 

Both  groups  of  notes  belong  to  the  fourth 
dass  of  creditors  of  McLaughlin,  and  there- 
fore the  Silverton  Lumber  Company  notes 
would  be  entitled  to  the  same  percentage  of 
dividends  as  the  Stayton  State  Bank  notes 
could  claim  from  the  Individual  estate  of  Mc- 
Laughlin; and  the  conclusion  follows  that 
both  groups  of  notes  are  held  by  creditors 
of  the  same  class.  It  was  error  to  allow  a 
nonsuit 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  not  Incon- 
sistent with  this  opinion. 

MOORE,  a  J.,  and  BEAN  and  McBRIDB, 
JJ.,  concur. 
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OCEAN  ACOIDBNT  A  GDARANTEB  OO.  et 
aL  T.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION OF  CALIFORNIA  «t  aL  (S.  F. 
7675.) 

(Sapreme  Conrt  of  California.     Sept  8,  1916.) 

1.  STAruTEs  ©=3226  — CoNSTBucTioN— Adop- 
tion. 

Where  a  foreign  statute  which  haa  been 
construed  by  the  courts  of  the  foreign  country 
is  adopted,  the  construction  by  the  foreign  courta 
la  also  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  307 ;   Dec  Dig.  «s»226.] 

2.  Mabtkb  and  Sebvant  <S=»375(2)— Wobk- 
UEN'a   Compensation    Act— Constbuotion. 

Workmen's  Compensation  Act  (St.  1813,  p. 
283)  i  12  (a),  declares  that  liability  for  the  com- 
pensation provided  by  the  aot  in  lieu  of  any 
other  liability  shall,  without  regard  to  negli- 
gence, exist  against  any  employer  for  uoy  per- 
sonal injury  sustained  by  bis  employes  by  ac- 
cident arising  out  of  and  in  the  course  of  the 
employment  and  for  the  death  of  any  audi  em- 
ploy^  if  the  injury  shall  proximately  cause  death 
in  those  cases  where,  at  the  time  of  the  acci- 
dent, the  employ^  is  performing  services  grow- 
ing out  of  and  incidental  to  bis  employment 
and  is  acting  within  the  course  of  his  employ- 
ment The  engineer  of  a  tugboat,  who  went 
ashore  at  a  time  when  the  tug  was  moored 
away  from  its  usual  berth,  so  that  those  de- 
barking therefrom  had  to  cross  another  steamer. 
In  returning  to  the  tug  in  the  early  morning 
crossed  the  steamer,  to  discover  that  the  tug 
had  been  moved  to  its  usual  berth,  and  in  mak- 
ing his  way  back  to  the  wharf  fell  into  the  bay 
and  was  drowned.  Held,  that  in  anch  case, 
though  the  captain  aaw  the  engineer  and  called 
to  him,  he  was  not  acting  within  the  course  of 
his  employment  at  the  time,  so  no  recovery 
might  be  had  under  the  act,  for  nn  cmployfi  in 
going  to  and  returning  from  his  work  is  not 
acting  within  the  conrse  of  his  employment 
though  his  journey  takes  him  over  public  roads 
or  private  ways. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=a375(2).] 

3.  Master  and  Sebvant  ®=>375(2)— Wobk- 
UEN'a   Compensation    Act— Constbuction. 

In  such  case,  a  seaman  or  other  employ^  la 
entitled  to  the  benefits  of  the  act  while  using 
the  instrumentality  provided  by  the  master  to 
reach  the  shore  from  the  ship,  or,  if  injured  in 
attempting  to  embark  or  debark,  where  no  par- 
ticular means  Is  provided. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  (8=3375(2).] 

In  Bank.  Application  by  tb«  Ocean  Acci- 
dent &  Guarantee  Company  and  others  for  a 
writ  ot  review,  directed  against  the  Industrial 
Accident  Coiumisaloti  of  the  State  of  Califor- 
nia, and  otliera,  to  review  an  award  for  the 
death  of  William  J.  Slattery,  the  engineer  of 
a  tugboat.   Award  annulled. 

L.  A.  Redman  and  Jewel  Alexander,  both 
of  San  Francisco,  for  petitioners.  Christo- 
pher M.  Bradley,  of  San  Francisco,  for  re- 
spondents. 

HENSHAW,  J.  Review  to  consider  an 
award  of  the  Industrial  Accident  Comnila- 
slon:    William  J.  Slattery  was  engineer  of 


the  fishing  tug  Condare,  owned  by  the  Bor^ 
zone  Fish  Company.  Upon  an  afternoon  In 
January  she  was  ux>ored  in  her  customary 
bertb — a  wharf  between  piers  23  and  25,  on 
the  San  Francisco  waterfront  The  weather 
was  stormy,  and  the  captain  of  the  tug  con- 
sidered It  expedient  to  move  his  vessel  from 
this  wharf  to  a  place  alongside  of  the  schoon- 
er Crescent  City.  The  Crescent  City  lay  next 
to  the  steamer  Moana,  which  last  vessel  was 
moored  to  pier  25,  a  short  distance  away 
from  the  Condare's  usual  bertb.  As  thus 
placed,  to  go  ashore  from  the  Condare  neces- 
sitated debarking  from  ttae  Condare  to  the 
Crescent  City,  crossing  the  Crescent  City, 
climbing  onto  the  Mouna,  crossing  her,  and 
from  her  reaching  the  wharf.  Slattery  knew 
the  position  of  the  Condare,  and  knew  also 
that  it  was  a  temporary  location,  chosen  for 
protection  against  the  stormy  weather.  Aft- 
er the  tug  was  thus  moored,  he  went  ashore 
for  purposes  of  his  own,  unconnected  ^wlth 
his  employment,  and  spent  the  night  on 
shore.  It  was  a  Saturday  night  It  was 
Slattery's  duty  to  return  to  hla  vessel  before 
4  o'clock  upon  the  following  morning.  Not 
having  so  returned,  the  captain  of  the  tug 
went  to  the  boarding  house  where  Slattery 
spent  the  night  and  had  him  called  for  duty. 
It  was  Slattery's  duty  to  have  reported  on 
his  vessel  without  any  such  summons.  Slat- 
tery did  not  know  that  the  tug  during  the 
night  had  been  shifted  back,  as  in  fact  It 
had,  to  Its  own  bertb.  He  went  to  pier  25, 
safely  crossed  the  Moana  and  the  Crescent 
City,  and  discovered  that  bis  vessel  was  not 
there.  He  then  called  from  the  deck  of  the 
Crescent  City  "What  are  you  doing  over 
there?"  Capt.  Johnson,  of  the  Condare,  hear- 
ing the  call  and  recognizing  Slattery's  voice, 
replied,  "I  don't  know.  Bill,  come  on  over 
here."  Slattery  answered,  "All  right,"  and, 
seeking  to  return  to  the  wharf  and  thence  to 
his  vessel,  fell  Into  the  bay  between  the  Cres- 
cent City  and  the  Moana  and  was  drowned. 
This  fairly  epitomizes  the  facts,  though 
there  are  certain  statements  in  the  findings 
of  the  commission  which  are  in  the  nature 
of  deductions  or  conclusions  from  these  un- 
questioned facts  which  call  for  animadver- 
sion. Thus  It  Is  In  terms  declared  that  when 
Slattery  hailed  his  ship  and  was  told  by  the 
captain  to  "Come  on  over  here"  Slattery  had 
"reported  for  duty,  and  was  directed  by  his 
superior  to  proceed  to  the  boat  Condare  at 
Its  changed  position."  These  statements 
must  be  treated  as  conclusions  of  law,  for  as 
findings  of  fact  they  are  utterly  without  evi- 
dence to  sustain  them.  The  unquestioned 
facts  arei  that  it  was  Slattery's  duty  to  re- 
port to  his  boat  without  any  instruction,  and 
that  he  was  no  more  on  duty  when  standing 
upon  the  deck  of  the  Crescent  City  than  when 
he  was  summoned  at  his  hotel,  and  that  the 
captain's  call  to  him  to  "Come  on  over  here" 
(since  it  was  Slattery's  duty  to  go  to  his 
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ship  without  any  Instructions),  amounted  to 
no  more  than  telling  Slattery  the  location  o( 
the  ship.  Again  it  Is  found  that  the  captain 
of  the  Condare  "caused  Slattery  to  be  called 
at  the  hotel  where  said  Slattery  was  staying, 
but  did  not  leave  word  nor  advise  said  Slat- 
tery with  regard  to  the  position  of  the  boat 
Condare."  The  evidence  establishes  without 
conflict  that  the  captain  caused  Slattery  to  be 
called  because  Slattery  had  failed  In  the  per- 
formance of  his  express  duty,  which  was  to 
report  to  the  ship  at  a  given  hour,  and  the 
fact  that  the  captain  did  not  tell  Slattery — a 
man  knowing  the  uaual  berth  of  the  ship  and 
familiar  with  the  San  Francisco  water  front 
—that  the  Condare  was  at  Its  usual  berth  is 
a  circumstance  immaterial  to  this  considera- 
tion, since  there  was  not  the  slightest  duty 
upon  the  captain's  part  so  to  tell  hlra.  Elimi- 
nating, then,  from  this  consideration  such 
declarations  as  those  above  noted,  which,  if 
they  are  to  be  regarded  as  findings,  are  find- 
ings absolutely  unsupported  by  the  evidence,, 
and  if  they  are  to  be  regarded  as  conclusions 
of  law  ate  conclusions  of  law  erroneously 
drawn,  we  are  enabled  to  approach  the  otie 
real  question  in  controversy,  and  we  do  so 
with  the  disposition  to  give  to  the  terms  of 
the  act  the  utmost  liberality  of  construction 
of  which  they  are  legally  capable,  to  the  end 
of  effectuating  the  beneficent  purposes  of  the 
act  itself. 

[1-3]  So  far  as  affecta  this  question,  the 
employer's  liability  or  nonliability  rests  upon 
the  construction  to  be  given  to  section  12  (a) 
and  subdivision  2  of  the  Workmen's  Compen- 
sation Act  Stats.  1913,  p.  283.  That  law  is 
as  follows: 

Section  12  (a).  "Liability  for  the  compensa- 
tion provided  by  this  act,  in  lieu  of  any  other 
liability  whatsoever,  shall,  without  regard  to 
negligence,  exist  against  any  employer  for  any 
personal  injury  sustained  by  his  employes  by 
accident  arising  out  of  and  in  the  course  of  the 
employment  and  for  the  death  of  any  such  em- 
ploy6  if  the  injury  shall  proximately  cause 
death,  in  those  eases  where  the  following  con- 
ditions of  compensation  concur:  *  *  *  2. 
Where,  at  the  time  of  the  accident,  the  employ^ 
is  performing  service  growing  tfut  of  and  inci- 
dental to  his  emnloyment  and  is  acting  within 
the  course  of  his  employment  as  such." 

Admittedly  the  deceased  was  an  employe  of 
the  petitioner.  Admittedly  he  met  his  death 
while,  in  the  broadest  sense,  he  was  such  em- 
ploye. The  question  is :  At  the  time  he  met 
his  death  was  he  "performing  service  grow- 
ing out  of  and  incidental  to  his  employment 
and  acting  within  the  course  of  his  employ- 
ment"? It  win  be  noted  that  section  12  (a) 
expresses  the  conditions  generally  under  which 
compensation  for  injury  shall  be  imld.  It  Is 
to  be  paid  when  and  only  when  the  injury  la 
a  personal  injury  sustained  by  the  employ^ 
"by  accident  arising  out  of  and  In  the  course 
at  his  employment."  It  will  also  be  noted 
that  snbdivlsloh  2,  having  spedflc  reference 
to  compensation  in  the  event  of  death,  does 
not  broaden  the  right  to  this  compensation 
beyond  the  language  Just  quoted,  but,  U  any- 


thing, perhaps  restricts  it,  and  certainly 
makes  it  more  specific  by  the  added  declara- 
tion that,  to  entitle  the  representatives  of  tbe 
deceased  to  recover  In  tbe  case  of  death,  tbe 
employe  must  not  only  be  "performing  a  serv- 
ice growing  out  of  and  Incidental  to  his  em- 
ployment," but  must  also  be  "acting  wltbln 
the  course  of  his  employment  as  such." 
Therefore  it  is  quite  within  the  meaning  of 
the  statute  to  say  that  the  controlling  lan- 
guage found  in  section  12  (a)  Is  not  modified, 
but  merely  paraphrased  and  made  more  def- 
inite, by  the  language  of  subdivision  2.  Next 
it  is  pertinent  to  call  attention  to  the  fact 
that  this  language,  injury  "by  accident  aris- 
ing out  of  and  in  tbe  course  of  his  employ- 
ment," is  language  taken  literally  from  the 
Workmen's  Compensation  Act  of  England,  en- 
acted by  Parliament  In  1897,  section  1  of  that 
act  declaring  that  an  employer  shall  be  liable 
"If  In  any  employment  to  which  this  act  ap- 
plies personal  injury  by  accident  arising  out 
of  and  in  the  course  of  the  employment  Is 
caused  to  a  workman"  L.  R.  Stats.  60-61  Vic- 
toria, p.  53.  This  language,  then,  had  been 
for  many  years  upon  the  Bngllsh  statute 
books  before  it  was  adopted  and  made  a  part 
of  the  Employers  Workmen's  Compensation 
Act  of  this  state,  and  the  courts  of  England 
had  been  called  upon,  as  was  Inevitable,  to 
construe,  this  phrase  many  times  before  our 
enactment  of  it.  Under  familiar  principles, 
when  a  statute  which  has  received  Judidal 
construction  by  the  courts  of  one  state  is 
adopted  and  re-enacted  by  another  state,  It 
is  so  adopted  and  re-enacted  In  consonance 
with  the  construction  put  upon  it  by  the 
courts  of  the  first  sovereignty.  Tbe  common 
sense  of  this  rule  of  construction  Is  so  appar- 
ent that  It  needs  In  Its  support  nothing  more 
than  the  obvious  suggestion  that  If  the  later 
lawmakers  did  not  design  that  the  construc- 
tion put  upon  any  given  language  should  ob- 
tain, they  would  modify  and  change  that  lan- 
guage to  express  their  different  intent 

We  may  now  with  profit  consider  these  Eng- 
lish adjudications,  and,  first,  those  upon 
which  respondent  places  reliance.  In  Robert- 
son V.  Allan  Bros.  &  Co.,  1  B.  W.  C.  C.  172, 
the  steward  of  a  steamship  went  on  shore  in 
the  evening  under  permission,  for  bis  own 
purposes.  He  returned  late  In  the  evening 
and  proceeded  to  board  his  ship  by  means  of 
the  cargo  skid  or  stage  which  stretched  from 
the  ship  to  the  quay.  It  was  a  breach  of  dis- 
cipline to  use  the  akld,  but  It  was  frequently 
used  by  members  of  the  crew.  In  stepping 
from  the  skid  to  tbe  deck  he  slipped  or  stum- 
bled, fell  down  the  unguarded  hatch  Into  the 
hold,  and  died  from  the  effect  of  the  injuries 
which  he  sustained.  It  was  not  diluted 
that  the  accident  "arose  out  of  his  employ- 
ment." The  question  debated  was  wbether 
it  was  "in  the  course  of  his  employment"  It 
was  held  by  the  Master  of  Rolls  that  In  irtew 
of  all  the  circumstances  the  accident  occtir- 
red  In  the  course  of  the  employment  In 
Moore  T.  Manchester  Liners,  liiolted,  3  B.  W. 
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G.  0.  627,  a  fireman  had  gone  on  shore  to  pro- 
cure certain  personal  neceasarlea.  Retnrnlng 
to  his  ship,  he  fell  off  a  ladder,  which  was  the 
only  means  provided  of  gaining  access  from 
the  Quay  to  the  ship.  The  House  of  Lords 
held  this  accident  to  have  befallen  tb«  de- 
ceased in  the  course  of  his  employment.  Lord 
Lorebum,  I<,  0.,  saying : 

"In  these  drcumstances  it  was  not,  I  think, 
contested  that  the  accident  which  caused  death 
arose  out  of  the  employment;  the  danger  of 
falling  from  a  ladder  which  gave  the  only  access 
from  the  qaay  to  the  ship  beinc  in  its  nature, 
incidental  to  the  service  of  a  seaman." 

In  Keyser  v.  Burdlck  &  Co.,  4  B.  W.  0.  C. 
87,  a  riveter  working  on  a  ship  at  the  dock 
was  about  to  go  ashore.  Coming  on  deck,  he 
found  that  the  vessel  was  being  moved  to  a 
dry  dock,  and  was  already  a  short  distance 
from  the  quay.  The  gangway  had  been  re- 
moved. There  was  no  other  means  of  getting 
ashore  than  by  sliding  down  a  rope,  which 
still  held  the  vessel  to  the  quay.  A  fellow 
workman  had  thus  gone  ashore  in  safety. 
Keyser  attempted  to  follow  him.  The  rope 
gave  way.  He  was  thrown  against  the  quay 
and  injured.    The  Master  of  the  Rolls  said: 

"I  am  satisfied  there  is  no  ground  for  this  ai>- 
peal.  The  man,  when  he  came  on  deck,  wanted 
to  get  ashore,  and  he  found  that  the  vessel  was 
a  little  away  from  the  quay  side,  and  that  the 
gangway  had  gonew  He  saw  one  of  bis  mates 
use  the  rope,  and  he  followed,  but  he  met  with 
an  accident.  The  county  court  judge  found  that, 
in  the  circumstances,  this  was  a  reasonable 
step  to  take  by  the  man  to  get  oS  the  ship, 
when  the  regular  means  of  exit  was  dosed.  We 
cannot  interfere  with  his  findings." 

In  Kearon  v.  Kearon,  4  B.  W.  C.  O.  435,  a 
seaman  was  on  shore  leave.  When  he  return- 
ed his  vessel  was  some  five  or  six  feet  from 
the  pier,  the  top  of  the  ship's  rail  being  about 
three  feet  lower  than  the  quay.  No  gangway 
had  been  provided,  but  a  ladder  was  used 
in  getting  on  board.  Not  seeing  the  ladder, 
he  hailed  the  ship,  and,  receiving  no  answer. 
Jumped  from  the  pier  to  the  vessel.  His  leg 
struck  on  the  rail,  and  be  was  permanently 
Injured.  There  was  no  question  but  that  the 
accident  occurred  in  the  course  of  his  em- 
ployment. The  proposition  debated  was 
whether  or  not  the  seaman  had  taken  a  wan- 
tonly reckless  step  In  his  effort  to  reach  the 
ship,  and  it  was  held  that  be  had  not  In 
the  cases  of  Kitchenham  v.  Steamship  Johan- 
nesburg and  Leach  v.  Oakley-Street  &  Co.,  4 
B.  W.  C.  0.  91,  two  seamen  on  different  ships 
had  been  ashore  for  their  own  purposes. 
They  were  both  drowned  before  reaching 
their  ships.  In  the  Leach  Case  access  was 
obtained  to  the  ship  by  a  ladder  extending 
from  the  wharf  to  the  ship.  As  the  sailor 
was  mounting  this  ladder  his  foot  slipped,  be 
fell  between  the  ship  and  the  wharf,  and  was 
drowned.  Fletcher  Moulton,  L.  J.,  delivering 
the  Judgment,  first  pointed  out  that: 

"Any  accident  that  occurs  during  the  period 
of  his  being  on  shore  is  generally,  if  not  neoes- 
BSrily,  due  to  a  danger  to  which  he  is  exposed 
as  a  Bi$mber  of  the  pqbUc,  and  not  as  one  of 


the  crew  on  the  ship,  and  therefore  is  one  which 
does  not  'arise  out  of  bis  employment,' " 

— and  the  opinion  proceeds  as  follows : 

"But  it,  whether  in  his  hours  of  leisure  or  not, 
it  becomes  necessary  for  him,  in  fulfillment  of 
his  employment,  to  get  on  board  his  vessel,  an 
accident  occurring  in  his  doing  so  is  normally  an 
accident  arising  out  of  his  employment,  because 
it  is  due  to  a  danger  incidental  to  his  service 
in  that  ship.  In  the  cases  before  us  the  acci- 
dent occurred  on  the  return  of  the  seaman  to 
the  ship  immediately  prior  to  his  actually  get- 
ting on  board.  This  is  the  critical  moment  when 
the  dangers  to  which  he  is  exposed  change  from 
bein^  of  the  one  class  to  being  of  the  other  class, 
and  It  will  frequently  be  a  dilficult  task  to  draw 
the  line  between  the  two.  But  I  do  not  think 
it  difficult  to  lay  down  the  general  principle  by 
which  our  decisions  ought  to  be  guided.  The  re- 
turn to  the  ship  is  in  the  course  of  bis  employ- 
ment, but  the  risks  do  not  become  risks  arising 
out  of  his  employment  until  he  has  to  do  some- 
thing specifically  connected  with  his  employment 
on  the  ship.  Thus,  if  the  risk  is  one  due  to 
the  means  of  access  to  tiie  ship,  as  in  Moore  v. 
Manchester  Liners,  Ltd.,  the  accident  is  rightly 
said  to  arise  out  of  his  employment ;  but  if  the 
accident  is  shown  to  arise  from  something  not 
specifically  connected  with  the  ship,  it  cannot 
be  said  to  arise  out  of  his  employment.  I  do 
not  think  that  the  dividing  line  is  when  he 
actually  touches  the  ship  or  the  special  means 
of  access  thereto.  For  instance,  if  it  was  shown 
that  when  the  sailor  returned  to  the  ship  there 
was  a  dense  fog,  and  that  in  trying  to  find  the 
gangway,  which  I  will  suppose  was  not  lighted, 
he  fell  into  the  water  and  was  drowned.  I  think 
the  accident  wonld  arise  out  of  his  employment. 
But  if  all  that  is  shown  is  that  it  occurred  dur- 
ing his  return  to  the  ship,  but  while  he  was  still 
on  the  shore,  and  before  he  had  taken  any  spe- 
cific step  towards  getting  on  board  the  vessel,  I 
think  that  it  would  not  thereby  be  established 
that  the  accident  arose  out  of  his  employment." 

In  the  Kitchenham  Case  access  to  the  ship 
was  by  a  gangway.  The  evidence  showed  that 
the  sailor  on  returning  to  the  ship  came  upon 
the  wharf  and  walked  toward  tfie  gangway. 
It  was  not  shown  that  he  ever  reached  the 
gangway.  "A  splash  was  heard  a  little  abaft 
the  inboard  end  of  the  gangway."  Says  the 
court: 

■"It  Is  for  the  applicant  to  prove  that  the  ac- 
cident arose  out  of  the  employment ;  and,  if 
the  evidence  is  not  sufficient  to  establish  this, 
the  claim  fails. 

And  It  was  held  that  the  evidence  failed  to 
establish  a  case  for  compensation.  In  Jack- 
son V.  General  Steam  Fishing  Co.,  Ltd.,  2  B. 
W.  G.  C.  66,  a  workman  was  employed  to 
watdi  trawlers  as  they  lay  in  the  harbor. 
His  duties  compelled  him  tp  be  on  the  quay 
to  which  the  trawlers  were  moored.  In  the 
course  of  his  watch  he  left  the  boats  and 
went  to  a  hotel  for  refreshment  He  was  ab- 
sent a  short  time,  had  returned  to  the  quay, 
and,  while  descending  a  fixed  ladder  attached 
to  the  quay  to  go  on  board  one  of  the  traw- 
lers, he  fell  into  the  water  and  was  drowned. 
He  was  in  the  performance  of  biB  duty  In 
leaving  the  quay  to  go  onto  the  trawler.  He 
need  the  means  provided  and  at  hand,  and 
it  was  held  that  be  met  his  accident  in  the 
course  of  his  employment  This  completes 
a  review  of  the  cases  cited  and  relied  upon 
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by  respondent.  From  them  we  wIU  turn  to 
petitioner's  authorities. 

In  Walters  v.  Btaveley  Coal  &  Iron  Co., 
Ltd.,  4  B.  W.  C.  0.  303,  a  miner  was  proceed- 
ing to  his  work  along  a  footpath  prepared  by 
his  employers  for  their  workmen's  conreni- 
ence.  He  slipped  and  sustained  injury. 
There  was  evidence  that  the  employers  knew 
that  the  footpath  was  not  safe.  The  question 
considered  by  the  House  of  Lords  was:  Did 
the  accident  "arise  out  of  the  employment, 
and  did  it  arise  in  the  course  of  the  employ- 
ment"? It  was  held  that  there  was  "no  evi- 
dence which  would  have  Justified  a  finding 
that  the  accident  arose  out  of  the  employ- 
ment," and  it  was  declared  to  be  immaterial 
that  the  employ^  was  injured  upon  this  foot- 
path prepared  for  his  use  by  his  employers, 
"since  the  man  was  merely  going  to  his  em- 
ployment" In  Oilmour  v.  Dorman,  Long  & 
Co.,  Ltd.,  4  B.  W.  C.  C.  2T9,  a  workman  was 
injured  upon  vacant  land  belonging  to  his  em- 
ployer, over  which  for  many  years  he  had 
been  in  the  habit  of  going  to  and  from  his 
work,  by  walking  along  a  footpath  over  the 
land.  The  Master  of  the  Rolls  holding  that 
the  accident  did  not  arise  out  of  his  employ- 
ment, declared: 

"I  cannot  regard  the  case  as  in  any  way  dif- 
ferent from  the  case  where  a  man  slipB  on  the 
ice  on  a  public  rond,  a  quarter  of  a  mile  from 
bis  employer's  works.  It  has  been  repeatedly 
held  that  a  man  is  not  entitled  to  the  protec- 
tion of  the  act  when  on  his  way  from  his  home 
to  the  works." 

Dealing  specifically  with  seamen.  Leach  v. 
Oakley,  Street  &  Co.  has  already  been  dis- 
cussed. In  BIggart  v.  Steamship  Minnesota, 
5  B.  W.  C.  C.  69,  a  seaman  had  gone  ashore 
on  leave,  for  his  own  purposes.  He  returned 
late  at  night,  and  found  that  his  ship  had 
been  moved  to  another  part  of  the  dock.  He 
proceeded  to  make  his  way  to  the  ship  along 
the  dock  side,  on  which  were  many  railway 
lines.  He  was  injured  by  a  train  on  the 
docks  200  yards  from  his  ship.  Said  the 
Master  of  the  Rolls: 

"This  appeal  seems  more  hopeless  than  any  we 
have  had  to  deal  with.  •  •  •  The  accident 
took  place  200  yards  from  the  ship.  That  was 
not  an  accident  'arising  oat  of.' 

Other  cases  not  dealing  specifically  with 
ships  and  their  crews,  but  having  a  bearing 
upon  the  question  of  what  constitutes  an  In- 
Jury  "arising  out  of  employment"  are  Caton 
V.  Snmmerlee,  etc.^  39  Scott.  L.  R.  762,  where 
it  was  held  that  a  workman  who,  after  finish- 
ing his  day's  work,  was  Injured  while  walking 
atong  a  private  brandi  railway  leading  from 
the  employer's  colHery  to  the  main  line  of  a 
railroad,  had  not  met  with  an  accident  aris- 
ing out  of  or  In  the  course  of  his  employment. 
In  Leveronl  v.  Travelers'  Insurance  Co. 
(Mass.)  107  N.  E.  349,  an  employ^  was  killed 
while  crossing  a  railroad  track  on  private 
property  over  which  It  was  necessary  for  him 
to  pass.  The  court  held  that  the  death  did 
not  arise  out  of  the  employment,  and  the 
fact  that  the  deceased  was  upon  prirate  pr<^- 


erty  as  a  licensee  made  no  difference;  that 
the  principle  was  the  same  as  if  he  had  been 
killed  on  a  public  highway.  To  like  effect  is 
Byrket  y.  Lake  Shore  Ry.  Co.,  29  Ohio  Clr. 
Ct.  R.  614,  afllrmed  by  Ohio  Supreme  Court, 
75  Ohio  St  626,  80  N.  B.  1124,  where  It  was 
held  that  an  Injury  sustained  by  a  workman 
while  walking  on  the  railroad  tracks  owned 
by  his  employer,  while  complying  with  a  di- 
rection to  report  for  duty,  was  not  an  injury 
arising  out  of  his  employment. 

With  these  authorities  before  us  we  think 
the  governing  principles  of  all  the  decisions 
are  not  difficult  of  discernment.  The  first  of 
these  is  that  there  are  excluded  from  the 
benefits  of  the  act  all  those  accidental  In- 
juries which  occur  while  the  employ^  Is  go- 
ing to  or  returning  from  his  work,  and  It 
matters  not  in  this  respect  whether  his 
Journey  takes  him  over  public  roads  or  pri- 
vate ways.  Second,  in  the  case  of  vessels, 
a  seaman  or  other  employ^  is  entitled  to  the 
benefits  of  the  act  if  injured  while  using 
the  Instrumentality  provided  In  either  reach- 
ing or  departing  from  his  ship,  and  In  case 
no  Instrumentality  at  all  Is  provided,  as  In 
Kearon  v.  Kearon,  supra,  the  Injured  cm- 
ploy6  will  not  be  excluded  from  the  benefits 
of  the  act  if  he  adopts  some  perilous  means 
of  boarding  his  ship,  as  by  endeavoring  to 
leap  to  her  deck  from  the  pier.  But  In  the 
case  of  an  employ^  seeking  to  board  his  ves- 
sel, until  he  has  come  Into  such  proximity 
to  her  as  to  be  nslng,  or  immediately  about  to 
use,  the  gang  plank,  ladder,  or  other  Instru- 
mentality "specifically  connected  with  the 
ship,"  bis  accident  does  not  arise  out  of  his 
employment,  this  indeed  being  the  precise 
language  of  Moulton,  Ix  J.,  as  above  quoted 
In  Leach  v.  Oakley,  Street  &  Co.,  where  he 
says: 
■  "If  the  accident  Is  shown  to  arise  from  some- 
thing not  specifically  connected  with  the  ship, 
it  cannot  be  said  to  arise  out  of  his  employ- 
ment" 

In  the  very  broadest  sense,  of  course.  It  Is 
true  that  an  Injury  which  happens  to  a  man 
who  is  on  his  way  to  his  place  of  employment 
is  an  Injury  "growing  out  of  and  Incidental 
to  his  employment,"  since  a  necessary  part  of 
the  employment  is  that  the  employe  shall  go 
to  and  return  from  his  place  of  labor.  But 
It  Is  to  be  noted  that  the  right  to  an  award 
is  not  founded  upon  the  fact  that  the  injury 
grows  out  of  and  is  Incidental  to  his  employ- 
ment. It  Is  founded  upon  the  fact  that  the 
service  he  is  rendering  at  the  time  of  the 
injury  grows  out  of  and  is  incidental  to  the 
employment  Therefore  an  employ^  going  to 
and  from  his  place  of  employment  Is  not  ren- 
dering any  service,  and  begins  to  render  such 
service  only  when,  as  has  been  said,  arriving 
at  the  place  of  his  employment,  he  proceeds 
to  use  some  instrumentality  provided,  by 
means  of  which  he  immediately  places  him- 
self In  a  position  to  perform  his  tasks. 

Such,  beyond  question,  is  tne  reasoning  ot 
the  cases  and  the  meaning  of  tbelr  adjadica- 
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tlons;  and,  applying  this  reasoning  to  tbe 
facts  In  tbe  case  at  bar,  It  Is  too  plain  to 
call  for  lengtby  discussioD  tbat  Slattery,  In 
his  progress  toward  bis  vessel,  liad  not  reach- 
ed tlie  point  where  It  could  be  said  that  he 
met  his  death  In  *l)erforming  service  growing 
ont  of  and  Incidental  to  bis  employment." 
Tbe  award  Is  therefore  annulled. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  SLOSS,  J.;  MELVIN,  J.;  LOEI- 
GAN,  J. 


PAHEY  V.  PANAMA-CALIFORNIA  EXPO- 
SITION.    (L.  A.  4112.) 
(Supreme  Court  of  California.     Sept  6,  1916.) 

1.  Masteb  and  Sebvant  «=»278^)— ActioM 
FOB  INJOBT— SuFncnsNcr  op  evidence— 
Appliances. 

In  a  Rervnnt's  action  for  injury  by  falling 
from  a  bridge  when  a  large  timber  on  which  he 
was  exerting  a  leverage  was  pulled  away,  evi- 
denec  held  to  show  that  the  defendant  failed  to 
furnish  suitable  appliances  for  tbe  prosecution 
of  tbe  work. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  958;  Dec.  Dig.  «=» 
278(8).] 

2.  Masteb  and  Servant  «=9278(20)— Action 
for  iwjubt— s0fficibwct  of  bvidencb— 
Wabnins. 

In  such  action,  evidence  held  to  show  that 
the  sudden  moving  of  a  timber  upon  which 
plaintiff  was  exerting  a  leverage,  without  warn- 
ing to  him,  causing  bim  to  lose  his  balance  and 
fall  from  a  bridge,  was  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  972;  Dec.  Dig.  «=» 
278(20)J 

Department  2.  Appeal  from  Superior 
Coart,  San  Diego  Coanty;  W.  H.  Thomas, 
Jndge. 

Action  by  WUUam  Feibtj  against  tbe  Paaa- 
ma-Callfomla  Exposition.  Judgment  for 
pinlntiif,  motion  for  new  trial  denied,  and 
defendant  appeals.  Judgment  and  order  af- 
firmed. 

Eugene  Daney,  of  San  mego,  for  appellant. 
Sbreve,  Reed,  Sample  &,  Shreve  and  Theodore 
Stensland,  all  of  San  Diego,  for  respondent. 

BfBLVIN,  J.  Defendant  appeals  from  the 
Judgment  and  firom  an  order  denying  Its  mo- 
tion for  a  new  trial. 

Plaintiff  was  a  day-laborer  employed  by 
defendant  He  was  directed  to  perform  cer- 
tain work  on  one  of  the  levels  of  the  "Cab- 
rlUo  Bridge"  In  Balboa  Park  In  tbe  dty  of 
San  Diego.  That  he  fell  from  the  bridge 
while  engaged  In  that  employment,  and  that 
he  was  very  severely  Injnred  Is  not  denied, 
but  appellant  takes  the  position  that  in  any 
view  of  the  evidence  It  falls  to  support  the 
verdict  Retqpondent  insists  that  the  verdict 
Is  fully  supported,  and  that  the  defendant  Is 
pf  (^erly  charged  with  responsTbllity  upoa  any 
one  of  the  three  following  grounds:  First, 
the  place  in  which  plaintiff  was  dlieiited  to 
work  was  not  a- reasonabUr  safe  plftoe;  sec- 


ond, tbe  defendant  failed  to  fnmlsta  suitable 
appliances  to  plaintiff  for  the  prosecution  of 
the  work;  and,  third,  the  sudden  moving 
without  warning  to  plaintiff  of  the  timber 
upon  which  he  wau  exercising  his  strength 
was  negligence,  on  the  part  of  defendant, 
Its  servants  and  agents,  sutttdent  to  Charge 
It  with  responsibility  for  the  Injury  sustain- 
ed by  plaintiff. 

The  level  upon  which  Fahey  was  at  work 
was  about  55  feet  from  the  ground.  It  had 
been  floored  during  a  part  of  tbe  work,  but 
moat  of  tbe  flooring  bad  been  taken  away, 
the  plaintiff  himself  having  assisted  In  th(> 
work  of  removal.  There  was  some  testimony 
that  the  taking  away  of  the  floor  was  neces- 
sary in  order  that  some  large  pieces  of  tim- 
ber 12  by  12  and  16  feet  long  might  be  moved 
along  the  longitudinal  timbers  of  that  level 
and  put  In  place  for  the  extension  of  the 
work.  At  least  one  witness  testified,  how- 
ever, that  this  work  might  have  been  done 
Just  as  well  and  with  much  greater  safety 
without  the  removal  of  the  floor.  Be  that  as 
It  may,  it  appears  without  conflict  that  the 
only  floor  of  that  part  of  the  bridge  upon 
which  Fahey  was  called  to  work  was  made 
up  of  timbers  4  inches  wide  placed  and  ar- 
ranged in  parallel  pairs,  so  that  the  string- 
ers of  each  pair  lay  approxlmatply  1  foot 
apart  and  tbe  pairs  were  separated  by  inter- 
vals of  about  20  feet.  According  to  Fahey 's 
testimony  he  was  Instructed  by  the  engineer 
to  assist  in  sliding  or  skidding  the  12  by  12 
timbers  Into  proper  position  for  attachment 
to  a  derrick.  Just  before  the  accident  he 
and  the  engineer  were  at  work  moving  one 
of  these  heavy  pieces  of  wood.  A  rope  was 
attached  to  the  timber  and  to  a  drum  or 
"nlggerhead,"  to  which  on  proper  signal  pow- 
er was  to  be  applied.  Owing  to  tbe  position 
of  the  timber.  It  was  necessary  for  the  men  to 
move  It  some  distance  by  hand  power  and 
leverage  before  the  pull  of  the  rope  from  tlie 
"nlggerhead"  could  be  advantageously  ap- 
plied. Fahey  testified  that  he  asked  for  u 
"peavy"  (a  sort  of  lever  commonly  used  In 
such  work),  but  was  Informed  that  there  were 
none  available,  and  that  therefore  uuder  In- 
structions from  his  superior  he  used  as  a 
substitute  a  2x6  stick  from  4  to  6  feet  in 
length.  This  he  applied  as  a  lever  to  the 
12x12  timber,  and  was  sliding  It  over  when 
suddenly  without  warning  to  him  the  ma- 
chinery was  started,  the  huge  timber  against 
which  he  was  exerting  his  strength  was  pull- 
ed away,  and  as  a  result  be  lost  bU  balance 
iand  was  hurled  to  the  ground. 

[1]  Appellant's  first  contention  is  that  the 
obligation  generally  resting  upon  a  master 
to  furnish  a  safe  place  In  which  to  work 
does  not  apply  when  the  danger  Is  only  tem- 
porary and  transitory  and  arises  from  the 
hazard  and  nature  of  the  work  itself  and 
this  is  known  to  the  servant  (citing  soch  aa-. 
tbbiltles  as  Labatt's  Master  and'  Servant,  | 
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268;  Bloomfleld  v.  Worster  Construction  Co., 
118  Mo.  App.  254,  94  S.  W.  304,  and  CaUan  t. 
Bull,  113  Cal.  603-605,  46  Pac.  1017).  The 
coutentlou  Is  made  that  the  very  nature  of 
the  work  of  constructing  this  bridge  was 
such  that  the  defendant  might  not  safeguard 
Its  workmen  more  than  It  did.  The  obvious 
answer  to  this  Is  that  defendant  had  found 
It  necessary,  at  an  earlier  stage  of  the  work, 
to  have  a  floor  laid  upon  that  same  level  of 
the  bridge  for  the  convenience  and  safety  of 
its  workmen,  and  that  without  necessity  the 
temporary  flooring  was  in  part  removed  be- 
fore the  prosecution  of  the  very  dangerous 
task  at  which  Fahey  was  engaged  when  he 
received  his  injury.  But  appellant  reminds 
us  that  Fahey  himself  assisted  in  taking 
up  the  floor,  and  consequently  accepted  all 
risks  ordinarily  incident  to  working  upon  the 
stringers.  However,  it  is  not  material  wheth- 
er the  place  furnished  by  defendant  was  or 
was  not  a  reasonably  safe  one.  Even  if  ap- 
pellant's contention  be  correct,  and  even  it 
we  grant  the  position  that  the  evidence  fails 
to  establish  defendant's  negligence  in  fur- 
nishing an  unsafe  place  for  its  workmen,  we 
are  compelled  to  sustain  the  Judgment  of  the 
superior  court,  because  there  is  evidence  to 
support  the  contentions  that  Fahey  was  put 
to  work  without  proper  instrumentalities  for 
the  safe  prosecution  of  bis  task,  and  that  the 
sudden,  unexpected  removal  of  the  large 
timber  precipitated  him  to  the  ground. 

Appellant  meets  the  second  contention  of 
respondent  by  quoting  testimony  to  the  eftect 
that  there  were  plenty  of  canthooks  and 
peavles  provided  for  work  on  the  bridge,  and 
that  Fahey  might  have  procured  one  very 
easily.  But  there  was  plalntlflTs  own  testi- 
mony to  the  effect  that  Mr.  Barton,  the  man 
under  whose  instructions  he  was  working, 
had  ordered  him  to  use  the  scantling  as  a 
lever,  it  requires  no  evidence  from  experts 
to  convince  one  of  ordinary  experience  that 
a  man  using  such  a  lever  would  be  exerting 
his  strength  In  a  dltCerent  and  more  perilous 
direction  tuan  that  followed  by  the  wielder 
of  a  canthook  or  peavy.  It  is  not  material 
how  many  suitable  appliances  defendant  own- 
ed if  Fahey  was  ordered  to  use  a  scantling 
by  way  of  a  substitute  for  one  of  them. 

[2]  While  admitting  that  the  machinery 
was  started  and  the  timber  was  moved  by  Its 
power  without  previous  notice  to  Fahey,  ap- 
pellant's counsel  insists  that  plaintiff  could 
not  have  been  surprised,  because,  according 
to  Fahey's  own  testimony,  the  timber  was  in 
motion  before  and  at  the  time  of  the  acci- 
dent. A  glance  at  the  testimony  of  the  plain- 
tiff, however,  reveals  the  fact  that  he  re- 
ferred to  the  motion  imparted  to  the  timber 
by  the  levers,  and  not  its  movement  by  the 
pulling  of  the  rope  attached  to  the  "nigger- 
head."    Ue  testified  in  part  as  follows: 

'K)n  this  occasion  before  the  timber  suddenly 
moved  there  was  not  to  my  knowledge  any  rig- 
nal  given.    I  never  seen  or  heard  anybody  give 


a  signaL  I  was  signalroan  at  that  time,  and 
1  should  have  given  a  signal ;  that  is,  if  a  sig- 
nal was  necessary.  The  signal  at  that  time  was 
not  necessary  because  the  log  I  was  working 
on  was  in  motion.  Before  there  was  any  move- 
ment by  the  power  of  the  engine  of  that  timber 
I  was  workmg  on  there  should  have  been  a 
signal  given  by  me  fliat.  I  did  not  give  such 
signal. 

From  this  testimony  It  will  be  seen  that,  in- 
stead of  admitting  bis  knowledge  that  the 
power  of  the  machinery  was  being  applied, 
Fahey  consistently  maintained  his  position 
that  the  sudden  removal  of  the  timber  on 
which  he  was  exerting  his  strength  caused 
the  fall  which  resulted  in  the  injuries  for 
which  he  sought  compensation.  That  the 
commonest  sort  of  ordinary  care  required  de- 
fendant's servants  to  give  notice  before  the 
machinery  was  set  in  motion  is  too  obvious 
for  argument.  Barton,  the  engineer,  who 
gave  the  order  to  start  the  machinery,  testi- 
fied that  he  gave  Fahey  no  vraming,  al- 
though the  latter  was  between  him  and  the 
man  to  whom  he  signaled  the  Instruction  to 
set  the  machinery  in  motion.  We  conclude, 
therefore,  that  the  Judgment  and  order  are 
supported  by  proof  that  defendant  failed  to 
supply  plaintiff  with  a  suitable  appliance  for 
the  work  at  hand,  coupled  wiui  the  n^ligent 
starting  of  the  machinery,  without  warning 
to  Fahey,  thus  causing  him  to  lose  his  bal- 
ance and  tall  to  the  ground. 

The  Judgment  and  order  are  afQrmed. 


We    concur: 
GAN,  3. 


HENSHAW,    J.:      liORI- 


PEOPLB  T.  CANFIBLD.    (Cr.  1»94.) 
(Supreme  Ciourt  of  California.     Sept  8,  1916.) 

1.  CanairAi.  lAw  4=9669(4)— Eviobnob—Ad- 
lassiBSLrrr. 

Admission  of  accused's  confession  to  officers 
of  another  forgery  in  which  he  was  Implicated 
is  error,  tending  to  prevent  fair  trial  on  the 
charge  of  forgery. 

[Ed.  Note.— For  other  cases,  see  (Mminal 
Lqw,  Cent  Dig.  {{  822,  828;  Dec.  Dig.  «=» 
369(4).] 

2.  CaXitnxAi.    Law    «=>961— Mbw    Tbial- 

QUESTIONS    FOX    COTTBT. 

It  is  for  the  trial  judge,  on  motion  for  new 
trial,  to  determine  as.  to  the  prejudicial  effect  on 
the  jury  of  evidence  erroneously  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (>nt  Dig.  $f  241B-2417;  Dec.  Dig.  «=» 
981.] 

3.  Cbiminai.    IiAW    0=3911  — Nbw    Tbiai^— 

QUBSTIOHS  FOB   COUBT. 

Const  art.  6,  S  4U,  providing  that  no  new 
trial  shall  be  granted  in  a  criminal  case  for 
erroneous  admission  of  evidence  unless  the 
court  believes  it  to  have  caused  a  miscarriage 
of  justice,  does  not  take  from  the  trial  court 
the  discretion  to  grant  a  new  trial,  but  is  ap- 
plicable only  in  behalf  of  the  state  to  sustain 
determination  of  the  court  after  denial  of  new 
triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2184;  Dec  Dig.  «=a911.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Qavin  W.  Craig,  Judge. 
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Leonard  C.  OanfleM  was  convicted  of  for- 
gery. From  an  order  granting  new  trial,  the 
People  appeal.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  Bobert  M.  Clarke, 
Dep.  Atty.  Gen.,  and  Tracy  0.  Becker,  Dep. 
Dlst  Atty.,  of  Los  Angeles,  for  tbe  People. 
PanI  W.  Scbenck,  of  Los  Angeles,  foi<  re- 
spondent 

MELVIN,  J.  Defendant,  after  conviction 
upon  a  charge  of  forgery,  moved  for  a  new 
trlaL  His  motion  was  granted,  and  from 
the  order  m.<ide  In  that  behalf,  the  people  ap- 
peal. 

Ganfleld  was  charged  vrltb  forging  a  cer- 
tain mortgage  purporting  to  have  been  exe- 
cuted by  Justin  E.  Cook,  the  owner  of  the 
real  property  described  in  said  mortgage, 
to  secure  the  payment  of  a  promissory  note 
for  $10,000,  payable  by  Cook  to  one  Helmer 
E.  Rabild,  who  was  the  mortgagee  named  in 
the  instrument.  The  defendant  was  also 
charged  in  a  separate  count  with  the  forgery 
of  the  name  of  the  notary  public  appearing 
upon  the  purported  acknowledgment  to  the 
iuortgage. 

The  evidence  on  the  part  of  the  prosecu- 
tion tended  to  show  that  defendant,  repre- 
senting hlmselC  as  Helmer  E.  Rabild,  sold 
the  note  and  mortgage  to  Caroline  and  Flora 
B.  Schertz;  that  he  was  paid  by  <!heck, 
which  he  deposited  in  a  bank,  drawing  from 
time  to  time  against  the  account  thus  estab- 
lished by  means  of  checks  signed,  "H.  E. 
Rabild."  At  all  times  after  his  arrest  the 
defendant  denied  that  he  was  Rabild,  or 
that  he  had  forged  or  negotiated  the  mort- 
gage and  note.  The  evidence  showed  that 
he  did  admit  that  he  knew  Rabild,  who,  he 
said,  lived  In  Monrovia,  but  to  whom  he  was 
unable  to  lead  an  oflScer,  whom  he  promised 
to  guide  to  Rablld's  home.  During  this  fu- 
tile trip  he  was  asked  by  a  Mr.  Adams  if  he 
had  executed  a  certain  other  mortgage  and 
had  acknowledged  it  before  a  notary  public 
named  Baly.  He  replied  that  he  had  done 
so,  and  was  then  Informed  that  Baly  bad 
been  in  Honolulu  at  the  date  of  the  alleged 
acknowledgment.  At  this  Juncture  the  offi- 
cer in  charge  of  the  defendant  took  him 
aside  and  said:  "Mt.  Canfleld,  you  have 
heard  what  Mr.  Adams  asked  you.  •  •  • 
What  is  the  use  of  keeping  us  out  all  day, 
staying  here?  It  Is  late  now,  and  we  want 
to  all  get  back" — and  said:  "Why  don't  you 
tell  us  the  truth  about  it?"  He  (defendant) 
said:  "All  right,  I  wlU  teU  you  the  truth 
about  it;  take  me  right  back  into  town." 
It  was  also  in  evidence  that  Canfleld  told 
Adams  that  there  was  a  man  named  Rabild ; 
t^at  be  and  Rabild  had  worked  deals  to- 
gether; and  that  they  had  participated  in 
a  transaction  whereby  Rabild- had  iwocored 
$4,000  upon  a  purported  sale  of  realty  con- 
summated by  means  of  a  forged  Instrument. 
It  is  to  be  noted,  however,  that  at  no  time 
did  defendant  confess  that  he  forged  or  ne- 


gotiated the  mortgage  set)  out  In  the  in- 
dictment in  this  case.  He  denied  the  allega- 
tions contained  in  said  indictment. 

In  his  own  behalf  defendant  introduced 
evidence  by  which  he  sought  to  establish  an 
alibi.  He  could  not  account  for  every  hour 
of  his  time — few  men  can — but  the  workmen 
engaged  upon  a  house  which  defendant  was 
constructing  in  Los  Angeles  testified  that 
they  were  employed  on  the  building  nearly 
all  of  the  time  during  July,  Augiist,  and  Sep- 
tember, and  that  defendant  was  there  nearly 
all  of  the  time  every  day. 

It  is  contended  on  behalf  of  the  prosecu- 
tion that  the  defendant's  statement  that  he 
had  been  engaged  In  the  commission  of  an- 
other crime  with  Rabild  was  not  a  confes- 
sion of  guilt  of  this  offense  for  which  he 
was  on  trial;  that  even  if  It  be  regarded 
as  such  confession,  it  was  given  without 
coercion;  that  the  proof  of  alleged  alibi 
was  so  vague  as  to  be  of  no  value;  and 
that  the  guilt  of  Canfleld  was  so  conclusive- 
ly established  as  to  render  the  court's  action 
in  granting  a  new  trial  an  abuse  of  discre- 
tion. It  is  asserted,  therefore,  that  under 
section  4%,  art  6,  of  the  Constitution  it  is 
our  duty  to  set  aside  the  order  granting  a 
new  trial. 

[1]  Canfleld's  statement  regarding  another 
crime  was  not  a  confession  of  the  otFense 
charged  in  the  indictment  before  us,  but  the 
introduction  of  testimony  regarding  a  dis- 
tinct felony  was  serious  error,  which  must 
have  tended  to  prevent  him  from  having  n 
fair  trial.  People  v.  Stewart  85  Cal.  174, 
24  Pac.  722;  People  v.  Arlington,  123  Cal. 
358,  55  Pac.  1003 ;  People  v.  ElUott  119  Cal. 
593,  51  Pac.  855.  There  was  some  evidence 
that  the  statement  connecting  defendant 
with  the  evanished  Rabild  was  obtained  by 
promise  of  immunity,  although  the  greater 
part  of  it  would  Indicate  that  the  district 
attorney  and  his  associates  endeavored  most 
carefully  to  Inform  the  accused  regarding 
his  rights.  But  one  witness  called  by  the 
prosecution  testifled  that,  after  the  defend- 
ant's arrest,  and  in  a  conversation  which 
occurred  before  the  admission  by  him-  that 
he  had  committed  another  offense,  the  dis- 
trict attorney  said  to  Ganfleld  "that  there, 
was  no  need  of  denying  the  matter,  that  he 
was  satisfied  that  he  was  guilty,  and  that  it 
would  be  better  for  him  if  he  would  tell  the 
truth— something  to  that  effect" 

[1, 3]  It  wag  for  the  Judge  of  the  trial 
court  to  say  what  had  been  the  effect  of  the 
evidence  upon  the  Jury,  and  whether  or  not 
the  defendant,  in  view  of  all  of  the  facts,  had 
been  given  a  fair  trial.  If  the  motion  for  a 
new  trial  had  been  denied,  the  prosecution 
might  then  well  have  invoked  in  favor  of  the 
convlctiom  the  section  of  the  Constitution 
which  provides  that  no  new  trial  shall  be 
granted  in  any  criminal  case  on  the  ground 
that  improper  evidence  has  been  admitted, 
"unless,  after  an  examination  of  the  entire 
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cause,  Including  the  evldenoe,  the  court  shall 
be  of  the  opinion  that  the  error  complained 
of  has  resulted  In  a  nilBearriage  of  justice." 
Section  4%,  art  6,  Constitution  of  Califor- 
nia. But  this  section  of  the  Constitution 
was  not  designed  to  take  from  the  trial 
court  and  transfer  to  the  appellate  courts 
the  high  discretion  vested  In  that  tribunal. 
The  judge,  who  presided  at  the  trial  of  the 
cause,  who  heard  the  testimony,  who  observ- 
ed the  jurors  and  had  an  opportunity  also 
of  testing  the  truth  of  the  defendant's  state- 
ments by  noticing  hU  demeanor,  was  in  a 
peculiarly  favorable  position  for  determining 
justly  the  question  whether  or  not  the  de- 
fendant had  been  accorded  a  fair  trial.  We 
cannot  follow  the  mental  processes  of  die 
judge.  He  may  have  been  profoundly  Im- 
pressed with  the  Influence  upon  the  jury,  to 
Canfleld's  Injury,  of  the  introduction  of  the 
evidence  tending  to  prove  another  offense. 
Or  he  may  have  doubted  the  identification 
by  the  wltueases  for  the  prosecution  of  Can- 
field  as  the  man  who  passed  as  Rabild  in 
the  transactions  leading  to  the  sale  of  the 
note  and  mortgage.  We  can  hardly  manu- 
facture in  fancy  an  hypothetical  situation 
in  which  a  reviewing  court  would  be  justi- 
fied in  questioning  the  discretion  of  a  trial 
court  who  should  grant  a  new  trial  in  a  case 
involving  a  criminal  charge.  Surely  there  is 
no  basis  in  the  case  before  us  for  the  sub- 
stitution of  the  discretion  of  this  court  for 
that  of  the  superior  court  We  must  assume 
that  the  learned  judge  of  the  trial  court 
acted  with  a  fall  appreciation  of  his  duties 
and  obligations,  with  the  cited  section  of 
the  Constitution  in  mind,  and  that  the  con- 
clusion which  he  reached  was  not  governed 
by  any  idle  nor  any  mere  technical  reasons. 
The  order  granting  a  new  trial  is  afiSrmed. 

We  concur:  ANGBLLOTTI,  C.  J.;  HBN- 
SHAW,  J.;  LOKIGAN,  J.;  SHAW,  J.; 
SLOSS,  J. ;   LAWLOR,  J. 


ERODE  et  al.  v.  CLARK.    (Civ.  1996.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    July  29.  1916.) 
1.  New  Trial  <S=»163(2)  —  Pkesumptton  — 

CUABACTEB  OF  OrDEB  GRANTING  NbW  TrIAL. 

The  trial  court's  written  order,  granting  de- 
fendant's motion  for  new  trial  on  variouB 
grounds,  including  that  of  the  InsuflScicncy  of  the 
evidence  to  sustain  the  findings,  which  sets  out 
certain  argument,  the  opinion  of  the  court  upon 
one  question  of  law  involved,  must  be  treated  as 
a  general  one,  and  it  must  be  assumed  that  the 
court,  not  having  expressly  limited  its  order  to 
other  definite  grounds,  may  have  granted  the 
motion  for  insufficiency  of  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  331 ;    Dec.  Dig.  <S=»163(2).] 


2.  Appkai,  and  Ekbos  «3»1015(2)— Rbtixw— 
New  Trial. 
The  appellate  court  cannot  review  the  ac- 
tion of  the  trial  judge  in  granting  new  trial  on. 
defendant's  motion  on  the  ground  of  insntflciency 
of  the  evidence,  where  {he  evidence  presents  * 
conflict  as  to  material  matters. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3866 ;  Dec.  Dig.  «=> 
1015(2).] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   J.  P.  Wood,  Judge. 

Action  by  F.  A.  Brode  and  another  against 
S.  A.  D.  Clark.  There  was  Judgment  for  de- 
fendant, and  from  an  order  granting  new  tri- 
al, plaintiffs  appeal.    Order  affirmed. 

P.  W.  Thomson,  of  Los  Angeles,  for  appel- 
lants. Hammack  &  Hammack,  of  Ixe  An- 
geles, for  respondent 


JAMES,  J.  [1,2]  This  appeal  is  taken 
from  an  order  granting  to  the  defendant  a 
new  trial.  The  notice  of  appeal  specifies  that 
the  appeal  was  taken  from  an  order  entered 
on  the  11th  day  of  September,  1913.  There- 
appears  not  to  have  been  any  formal  min- 
ute order  entered,  but  the  court  filed  a  writ- 
ten order  which,  after  directing  that  a  new 
trial  was  granted,  set  out  certain  argument, 
evidently  the  opinion  of  the  court,  upon  one 
question  of  law  Involved  in  the  case.  The 
motion  for  a  new  trial  was  made  upon  vari- 
ous grounds,  including  that  of  the  iusuffleien- 
cy  of  the  evidence  to  sustain  the  findings  of 
the  court.  It  appears  that  there  was  con- 
tradictory evidence  as  to  certain  issues  pre- 
sented. Notwithstanding  that  the  written 
order  of  court  contains  a  statement  of  what 
purports  to  be  the  reasons  influencing  the 
court  in  granting  the  motion,  we  think  the 
order  must  be  treated  as  a  general  one,  and 
that  it  must  be  assumed  in  that  case  that  the 
court,  not  having  expressly  limited  Its  order 
to  other  definite  grounds,  may  have  granted 
the  motion  because  of  the  insufficiency,  of  the 
evidence.  The  evidence  presenting  a  con- 
flict as  to  material  matters,  this  court  has 
no  function  to  review  the  action  of  the  trial 
judge. 

The  ground  might  also  be  urged,  although 
we  find  no  suggestion  of  it  here  on  behalf 
of  respondent,  that  the  notice  of  appeal  does, 
not  on  its  face,  by  specifying  the  11th  day 
of  September,  1913,  as  the  date  of  the  entry 
of  the  order  granting  a  new  trial,  point  to 
the  order  as  shown  by  the  record,  which  ap- 
pears to  have  been  filed  on  October  20,  1913. 
However,  for  the  reasons  first  stated,  the 
order  should  be  aftlruied. 

The  order  is  affirmed. 

We  concur :    CONRET,  P.  3. ;   SHAW,  J. 
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FLETCHER  CJOMJiCTION  AGENCY  t.  SU- 
PERIOR COURT  OF  CALIFORNIA  IN 
AND  FOR  LOS  ANGELES  COUNTY  et  al. 
(Civ.  2100.) 

^District  Court  of  Appeal.  Second  District, 
California.    Aug.  1,  1916.) 

1.  Appeal  and  Ebbob  <S=>1011(1>— Soopb  or 

REVISW— FiNDINOB   OT   FACT. 

The  appellate  court  is  bound  by  the  conclu- 
sion of  the  superior  court  an  to  a  disputed  fact 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  3983-398S ;  Dec.  Dig.  «=> 
lOlld).] 

2.  Justices  or  TitK  Pbace  <»s>159<^— Appeai. 
BoNO»— Waives  or  Objections  to  Sdbb- 

TIBS. 

Where  parties  having  due  notice  of  time 
and  place  of  justiScation  of  sureties  on  appeal 
from  a  justice  failed  to  appear  and  object 
thereto,  they  waived  objection,  and  affidavits  of 
sureties  as  to  their  qualifications  are  sufficient 
prima  fade  justification. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  f  556;  Dec.  Dig.  €=» 
159(6).] 

3.  Justices  or  the  Peace  «=5>164(4)— Jubis- 

DICTION    OF    APPBAIr-SumCIENOT    0»    KEO- 
OBD. 

Although  Code  Civ.  Proc.  J  075,  requires 
the  statement  on  appeal  to  the  superior  court  to 
contain  the  grounds  of  appeal,  and  cooccding 
that  a  statement  is  insufficient,  the  court  is  not 
thereby  deprived  of  its  appellate  jurisdiction. 

[Ed.  Note.— I<'or  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  624-630,  632;  Dec 
Dig.  «=»164(4).] 

Action  by  the  Fletcher  Collection  Agency 
against  Frank  A.  McDonald  and  others. 
Judgment  for  plalntilt  In  the  Justice  court, 
and  defendants  appealed  to  the  superior 
court  of  Iios  Angeles  County,  which  dismiss- 
ed plaintiff's  motion  to  dismiss  the  appeal. 
On  petition  for  writ  of  review  directed  to 
such  order.    Order  affirmed. 

George  P.  Cook,  of  Los  Angeles,  for  peti- 
tioner. Frank  A.  McDonald,  of  Los  Angeles, 
for  respondents. 

OOXRBY,  P.  J.  On  application  of  the  pe- 
titioner a  writ  of  review  was  Issued  herein, 
to  determine  whether  the  defendant  superior 
court  has  regularly  pursued  its  authority 
In  refusing  to  dismiss  an  appeal  from  the 
Justice's  court,  in  an  action  wherein  the  peti- 
tioner was  plaintiff  and  Frank  A.  McDonald 
et  al.  were  defendants.  The  facts  are  shown 
by  the  return  filed  herein. 

After  Judgment  In  the  justice's  court,  the 
defendants  In  that  action  filed  notice  of  ap- 
peal on  questions  of  law,  and  filed  thoir  un- 
dertaking on  appeal.  On  November  17,  1915, 
the  plaintiff  filed  exceptions  to  the  sureties 
on  the  appeal  bond.  On  November  22,  1915, 
before  1  o'clock  p.  m.,  appellants  served  on 
the  plaintiff  a  notice — 
"that  defendants  will  justify  the  sureties  on 
the  new  appeal  bond  filed  by  them  in  the  above- 
entitled  case,  and  you  will  take  further  notice 
that  defendants  will  file  a  new  appeal  bond  in 
the  above-entitled  action  on  tlie  22d  day  of  No- 
vember, 1915,  at  the  hour  of  4:30  p.  m,,  in  de- 


partment F  of  the  above-entitled  court,  at  tiw 
courthouse  in  the  city  of  Los  Angeles,  CaL" 

The  plaintiff  and  its  attorneys  did  not  ap- 
pear In  the  justice's  court  at  the  time  sped- 
fled.  The  justice's  docket  is  silent  as  to 
Justification  by  the  sureties  or  as  to  any  ap- 
pearances by  either  party  before  the  Jus- 
tice's court  at  the  time  specified  in  the  no- 
tice of  Justification  of  sureties.  But  the  nn- 
dertaking  filed  on  that  day  contains  the  stat- 
utory form  of  afl9davit  on  an  undertaking, 
with  a  certificate  showing  that  it  was  sub- 
scribed and  sworn  to  before  the  justice  of 
the  peace  on  that  same  day,  November  22, 
1916,  and  an  indorsement  was  made  thereon 
showing  the  filing  of  the  undertaking  on 
that  day. 

The  papers  on  appeal  having  been  duly 
transmitted  to  the  superior  court  and  filed 
therein,  the  plaintiff  gave  notice  of  motion 
to  dismiss  the  appeal  upon  the  grounds: 

"(1)  That  the  sureties  on  the  anderaking  on 
appeal  heretofore  filed  by  said  defendants  did 
not  justify  in  the  manner  and  form  required  by 
law  and  in  accordance  with  the  provisions  of 
section  978  of  the  Code  of  Civil  Procedure. 

"(2)  That  the  statement  on  appeal  filed  by 
said  defendants  does  not  state  any  grounds  of 
uppea^  as  required  by  section  975  of  the  Code 
of  Civil  Procedure." 

[1]  The  motion  was  based  upon  the  pa- 
pers on  file  and  affidavits.  The  aflldavlts 
were  for  the  purpose  of  showing,  and  tend- 
ed to  show,  that  the  notice  of  Justification 
of  sureties  was  not  served  until  the  next 
morning  after  the  time  for  Justification  as 
specified  In  the  notice.  Counter  affidavits 
were  filed  positively  afilrming  that  the  no- 
tice was  served  between  12  and  1  o'clock  on 
the  22d  day  of  November.  For  the  purpose 
of  determining  the  questions  raised  as  to  its 
Jurisdiction  to  entertain  the  appeal,  the  su- 
perior court  considered  these  confilcting  affi- 
davits, and  determined  that  the  notice  was 
served  on  the  22d  at  the  hour  named  in  the 
appellants'  affidavits.  Therefore,  as  to  that 
disputed  fact,  we  consider  ourselves  obliged 
to  adopt  the  conclusion  of  the  superior  court. 

[2]  On  these  facts  respondents  claim  that 
the  failure  of  the  party,  excepting  to  the  suf- 
ficiency of  the  sureties,  to  appear  at  the  time 
and  place  mentioned  In  the  notice  of  Justifi- 
cation was  a  waiver  of  such  Justification, 
and  that  the  affidavit  of  the  sureties  before 
the  Justice,  as  shown  on  the  undertaking  it- 
self,  wherein  they  made  oath  that  they  were 
residents  and  householders,  and  respective- 
ly worth  the  sum  specified  In  the  undertak- 
ing, etc.,  establisheB  a  prima  facie  Justifica- 
tion, and  that  nothing  further  was  required 
under  the  circumstances  here  shown.  We 
think  that  this  contention  should  be  sus- 
tained. It  Is  directly  supported  by  the  de- 
cision In  Bank  of  Escondldo  v.  Superior 
Court,  106  Cal.  43,  39  Pac.  211,  and  in  Budd 
V.  Superior  Court,  14  Cal.  App.  25C,  111  Pac. 
628. 

[3]  The  other  ground  upon  which  petition- 
er  rests  his   contention  that   the   superior 
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court  exceeded  its  Jarisdlctlon  la  that  the 
statement  on  appeal  does  not  contain  the 
grounds  upon  which  the  parties  appealing 
Intended  to  rely,  as  required  by  section  975, 
Code  of  Civil  Procedure.  Assuming  the 
statement  to  be  InsufiBdent  as  specified,  it 
does  not  result  that  thereby  the  court  was 
deprived  of  its  appellate  jurisdiction  over 
the  case.  Rauer's  Law  A  Collection  Co.  v. 
Superior  Court,  26  Cal.  App.  289,  152  Pac. 
957. 

The  order  of  the  superior  court,  refusing 
to  dismiss  the  appeal,  is  affirmed. 

We  concur:  JAMBS,  J. ;   SHAW,  J. 


GARRETT  v,  GARRETT  et  ai    (Ov.  207a) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  29,  1916.    Rehearing  Denied 
by  Supreme  Court  Sept  25,  1916.) 

1.  Appeal  and  Ebbob  ®=3795(2)— Dibmisbai. 
— Notice  of  Motion— Sufficibbtct. 

Under  Code  Civ.  Proc.  {  1010,  requiring  no- 
tice of  a  motion  to  state  the  grounds  on  which 
it  will  be  made,  and  section  954,  providing  that, 
if  appellant  fails  to  famish  tbe  requisite  pa- 
pers, the  appeal  may  be  dismissed,  a  notice  of 
motion  to  dismiss  an  appeal  on  the  grounds  that 
appellant  has  not  perfected  it  in  the  manner  re- 
quired by  law  and  the  rules  of  the  court,  that 
appellant  has  not  filed  the  requisite  papers,  that 
a  stipulation  contained  in  the  transcript  was  not 
signed  by  the  attorneys  for  the  respondent  or 
either  of  them,  and  for  other  and  further  rea- 
sons apparent  on  tbe  appellant's  transcript  of 
record,  failing  to  designate  what  papers  requi- 
site to  a  consideration  of  an  appeal  are  omit- 
ted from  the  record,  or  to  show  wherein  ap- 
pellant has  failed  to  perfect  her  appeal,  or  what 
further  reasons  apparent  on  the  record  respond- 
ent refers  to,  fails  to  apprise  appellant  of  the 
grounds  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  3143;  Dec.  Dig.  «=»795(2).] 

2.  Afpeai.  and  Ebbor  €=»715(2)— Recobd  — 
Tbanscript— Pboceedinqs  fob  Review. 

Where  the  transcript  on  appeal  discloses  the 
filing  of  tbe  notice  of  appeal  with  the  clerk,  its 
omission  to  show^  service  thereof  is  supplied  by 
an  affidavit  showing  proper  service  by  mail. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2966;  Dec  Dig.  «=»715(2).] 

3.  Appeal  and  Ebbob  «=»424— PBOCOBBDiHas 

TO  Tbansfeb  Cause— Notice  of  Appeal- 
Service. 
The  appearance  of  an  attorney  for  an  in- 
surance company  which  has  deposited  in  court 
the  sum  of  money  for  which  the  appellant  and 
respondent  have  contested  and  appearance  in  an- 
other suit  wherein  the  respondent  was  contest- 
ing the  will  of  the  insured  did  not  constitute 
him  the  attorney  of  record  for  the  respondent  so 
as  to  require  service  of  a  notice  of  appeal  upon 
him. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  2152-2154;  Dec  Dig.  «=» 
424.] 

4.  Appeal  and  Ebbob  ^=3426— Pboceedinob 
TO  Tbansfeb  Oacsk— Notice  of  Appeax/— 
Service. 

Though  an  attorney  of  respondent  resides  in 
tbe  same  city  with  the  attorney  for  appellant. 
Code  Civ.  Proc.  {  1012,  authorizing  service  by 


mail  where  the  person  maUng  tbe  service  and 
tbe  person  on  whom  it  is  to  be  made  reside  or 
have  their  offices  in  different  places,  does  not 
prevent  service  by  mail  on  another  attorney  for 
respondent  residing  in  another  city,  equally  ef- 
fective with  service  on  the  resident  attorney. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2151,  2162-2164;  Dee. 
Dig.  <S=>42S.] 

6.   INSXTBANCB     €=9712— COMPANIES— Bt-LaW8 

—What  Law  Governs. 
In  the  absence  of  a  showing  to  the  con- 
trary, it  is  presumed  that  the  right  of  an  in- 
surance company  located  in  another  state  to 
make  by-laws  is  governed  by  tbe  laws  of  that 
state,  with  which,  as  provided  in  Civ.  Code,  f 
301,  they  must  not  be  mconsistent 

[Ed.  Note. — For  other  cases,  see  Insnrancev 
Cent  Dig.  H  173-176.  293,  1934;  Dec  Dig. 
«=>712.] 

6.  Insubarcb  <Ss»781— Cokpanies— Bt-Laws 
— Validixt. 

Under  Code  Iowa,  §  1789,  providing  that  the 
beneficiary  named  in  a  certificate  may  be  chang- 
ed at  any  time  at  the  pleasure  of  the  assured  as 
may  be  provided  for  in  the  articles  or  by-laws, 
a  by-law  requiring  consent  of  the  association  to 
a  change  of  beneficiary  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1947 ;   Dec.  Dig.  «5>781.] 

7.  Inbxtranoe  ®=>784(l)— Change  or  Benxti- 

ClABT— SUFFICIKNOT. 

Where  the  by-laws  of  an  insurance  company 
authorize  any  member  to  change  the  beneficiary 
by  indorsement  on  tbe  certificate  of  membership, 
and  require  a  copy  of  the  indorsement  signed  by 
tbe  member  to  be  filed  with  the  association, 
though  the  member  failed  to  present  a  cop:r  of 
the  indorsement,  a  presentation  of  the  original 
certificate  with  the  indorsement  is  equally  effec- 
tive, especially  where  the  company  in  return- 
ing the  certificate  stated  that  copies  had  been 
made,  thus  waiving  the  requirement 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  1050-1952;  Dec  Dig.  «=»784(l)n 

S.  Insubanoe  €=9784(1)  —  Chanob  or  Ben- 
EFiciABT— Sufficiency. 
Where  insured  had  the  right  at  his  pleasnre 
to  change  the  beneficiary,  and  had  done  all  in  his 
power  to  change  tbe  beneficiary,  and  notice 
thereof  was  brought  home  to  the  insurer  before 
his  death,  there  was  an  effectual  change,  under 
the  rule  that  equity  regards  that  as  done  which 
ought  to  have  been  done. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1950-1952;   Dec  Dig.  «=3784(1).] 

9.  Execution  €=»158(1)  — Siat  — Effkoi  or 
Obdeb. 

An  order  staying  execution  for  ten  days,  en- 
tered on  the  day  the  canse  was  decided,  com- 
menced to  run  from  that  date,  though  judgment 
was  not  entered  until  three  days  later. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S§  442-450,  454-^9;  Dec  Dig. 
<S=9l58(l).] 

10.  Appeal  and  Ebbob  €=>1179— Effect  of 
Tbansfeb  of  Cause— Bebtobation  of  Mon- 
ey Paid  on  Judgment. 

The  fact  that  the  trial  court,  after  the  mon- 
ey deposited  ia  court  had  been  paid  over  in 
satisfaction  of  the  judgment,  vacated  the  order 
on  which  it  was  paid,  could  not  vest  the  Dis- 
trict Court  of  Appeal  with  jurisdiction  to  or- 
der a  restoration  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  4621-4625;  Dec  Dig.  «=> 
1179.] 
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11.  Appeai,  and  Bbbor  €=»1208(1)— Dmposi- 
TioN  or  Cause— Rkvibsai^-Restobation  or 
Bknefitb. 
A  party  obtaining  througli  a  judgment  before 

reversal  any  advantoge  or  benent  must  restore 

the  amount  to  the  other  party  after  reversal. 
[Ed.  Kote. — B^or  other  cases,  see  Appeal  and 

Error,    Cent    Dig.    {    4701;     Dec.    Dig.    «=> 

120S(1).] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Louis  W.  Myers,  Judge. 

Action  by  the  Bankers'  life  Company 
against  Iva  L.  Garrett  and  WUllam  Ed- 
ward Garrett,  a  minor,  cross-defendants. 
From  a  Judgment  for  cross-defendant  Wil- 
liam Edward  Garrett,  cross-defendant  Iva  L. 
Garrett  appeals.  Keversed,  with  Instrnc- 
tlona 

Robert  U  Hubbard,  of  Los  Angeles,  for  ap- 
pellant Chas.  S.  Peery,  of  San  Francisco, 
and  William  Ellis  Lady,  of  Los  Angeles,  for 
respondent 

SHAW,  J.  This  Is  a  contest  waged  be- 
tween the  widow  and  minor  son  of  Edward 
E.  Oarrett,  deceased,  each  claiming  certain 
money  due  as  insurance  npon  bis  life,  and 
which  money  the  insurance  company  had 
I>ald  Into  court  to  abide  the  result  of  the 
litigation. 

[1]  The  respondent,  William  Edward  Gar- 
rett, pursuant  to  notice  thereof,  presents  a  mo- 
tion to  dismiss  the  appeal.  As  grounds  there- 
for the  notice  specifies  the  following:  First, 
that  the  appellant  has  not  perfected  said  ap- 
peal in  the  manner  required  by  law  and  the 
ruleij  of  the  above-entitled  court;  second, 
that  appellant  has  not  filed  In  the  above-en- 
titled court,  within  the  time  allowed  by  law 
or  otherwise  or  at  all,  the  requisite  papers 
on  appeal  from  the  Judgment  herein,  from 
which  said  Judgment  said  appellant  has  at- 
tempted to  or  has  taken  ait  appeal;  third, 
that  the  pretended  stipulation  contained  on 
page  82  of  appellant's  transcript  was  never 
signed  by  nor  agreed  to  by  the  attorneys  for 
cross-defendant  and  respondent,  William  Ed- 
ward Garrett,  or  either  of  them ;  fourth,  for 
otber  and  farther  reasons  apparent  upon  the 
appellant's  transcript  of  record. 

Section  1010,  Code  of  Civil  Procedure,  pro- 
vides that  the  notice  of  a  motion  must  state 
the  grounds  upon  which  it  will  be  made. 
Section  954,  Code  of  Civil  Procedure)  pro- 
vides that: 

"If  the  appellant  fails  to  furnish  the  regol- 
site  papers,  the  appeal  may  be  dismissed."    . 

Respondent  in  his  notice  does  not  pretend 
to  designate  or  point  out  what  papers  req- 
uisite to  a  consideration  of  the  appeal  are 
omitted  from  the  record,  and  it  Is  Impossible 
to  determine  from  the  notice  wherein  appel- 
lant has  failed  to  perfect  her  appeal,  or 
wherein  she  has  failed  to  file  the  requisite 
papers  on  appeal,  or  what  further  reasons  ap- 
parent upon  the  record  respondent  refers  to 
as  grounds  for  the  motion.    The  provision  of 


the  section  last  quoted  Is  similar  to  that  con- 
tained In  section  666,  Code  of  Civil  Proce- 
dure, which  provides  that  a  writ  of  attach- 
ment may  be  dischai^ed  when  Improper!;  or 
Irregularly  Issued.  It  has  been  held,  how- 
ever, that  a  notice  to  discharge  a  writ  of  at- 
tachment "because  the  said  writ  was  Im- 
properly issued"  Is  insufficient  in  falling  to 
specify  the  particular  grounds  therefor. 
^3ays  Judge  Field,  in  discussing  the  suffi- 
ciency of  a  notice  of  motion  In  the  case  of 
Freeborn  v.  Glazer,  10  Cal.  337: 

The  provision  that  the  attachment  may  be  dis- 
charged on  the  ground  that  the  writ  was  im- 
properly issued  "does  not  obviate  the  necessity 
of  specifying  the  particular  points  ot  irregularity 
upon  which  the  motion  will  be  made.  It  is  only 
a  provision  that,  whenever  the  writ  is  improp- 
erly issued,  that  fact  will  authorize  the  appli- 
cation for  its  discharge.  It  is  like  a  great 
variety  of  provisions  indicating  the  general 
ground  or  reason  upon  which  parties  may  pro- 
ceed, or  the  action  of  the  court  may  be  based, 
and  wiiich  are  never  held  to  obviate  the  neces- 
sity of  specifying  the  points  of  objection  npon 
wmch  the  moving  party  will  rely." 

To  the  same  effect  is  Donnelly  v.  Strueven, 
63  Oal.  182,  and  Loucks  v.  Edmondson,  18 
Cal.  203.  While  these  cases  involved  mo- 
tions for  the  discliarge  of  writs  of  attach- 
ment upon  the  ground  tliat  they  were  improp- 
erly and  irregularly  issued,  the  principle  upon 
which  they  were  decided  is  likewise  applica- 
ble to  the  provision  contained  in  section  934, 
to  the  effect  that  an  appeal  may  be  dismissed 
if  appellant  falls  to  furnish  the  requisite 
papers.  The  notice  of  motion  to  dismiss 
should  point  out  and  designate  the  particular 
papers  claimed  by  respondent  to  have  been 
omitted  from  the  record.  In  our  opinion,  the 
notice  of  the  motion  is  insufficient  under  sec- 
tion 1010,  supra,  in  that  It  faUs  to  apprise 
appellant  of  the  grounds  of  the  motion.  It  is 
true  that  the  proposed  stipulation  as  to  the 
correctness  of  the  record  was  not  signed  by 
respondent's  attorneys ;  but,  as  appears  from 
the  record,  it  was  certified  by  the  clerk. 

[2-4]  Respondent  insists  that  the  notice,  of 
appeal  was  not  properly  served.  As  appears 
from  the  record,  respondent's  attorney  re- 
sided in  San  Francisco,  and  appellant's  At- 
torney  in  Los  Angeles.  The  notice  of  appeal 
was  served  by  mall;  and,  while  the  tran- 
script discloses  the  filing  of  the  notice  with 
the  clerk,  it  does  not  show  service  thereof. 
An  affidavit  presented,  however,  covers  this 
omission  by  showing  proper  service  by  maU. 
Estate  of  Stratton,  112  tial.  513, 44  Pac.  1028; 
Warren  v.  Hopkins,  110  CaL  506,  42  Pac.  986. 
There  Is  no  merit  in  respondent's  contention 
that  Peery,  his  attorney,  had  associated  with 
him  W.  E.  Lady,  an  attorney  in  Los  Angeles, 
upon  whom  the  service  of  the  notice  of  ap- 
peal should  have  been  made.  Lady,  as  shown 
by  the  record,  appeared,  not  as  attorney  for 
respondent,  who  was  represented  by  Charles 
S.  Peery,  but  as  attorney  for  the  Bankers' 
Life  Company,  and  also  In  another  suit 
wherein  the  minor  son  of  deceased  was  con- 
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testing  his  will.  This,  however,  did  not  con- 
stitute him  attorney  of  record  for  respondent, 
and  his  acts,  statements,  and  conduct,  as 
shown  by  affidavits  filed,  were  of  a  character 
well  calculated  to  raise  serioas  doubt  In  the 
mind  of  appellant  as  to  his  iKtsltion  in  the 
case.  Under  these  circumstances,  and  con- 
ceding that  he  did  act  with  Peery,  appellant 
very  properly  served  the  notice  of  appeal 
upon  the  latter  as  to  whom  there  was  no 
question  of  his  being  attorney  of  record  for 
resiwndent.  Moreover,  conceding  Mr.  Lady, 
who  resided  In  Los.  Angeles,  to  be  also  an  at- 
torney of  record  for  respondent,  we  And  noth- 
ing in  section  1012,  Code  of  Civil  Procedure, 
prohibiting  service  by  mall  upon  Mr.  Peery. 
The  service  was  etiually  effective  made  upon 
either  attorney. 

As  appears  from  the  flndinss  made  and  un- 
disputed factis  alleged  in  the  pleadings,  the 
Bankers'  Life  Company,  a  corporation  having 
Its  principal  place  of  business  in  Des  Moines, 
Iowa,  and  created  under  the  laws  of  that 
state  as  a  life  insurance  company,  did,  in 
June,  1903,  Issue  to  Edward  E.  Garrett  two 
certificates  of  membership  in  said  Bankers' 
Life  Company,  by  eacu  of  which,  upon  the 
death  of  the  assured,  it  agreed  to  pay  to 
Emma  L.  Garrett,  the  then  wife  of  said  Ed- 
ward E.  Garrett  and  named  in  said  certifi- 
cates of  membership  as  the  beneficiary  there- 
in, the  stun  of  $2,000.  Some  time  after  the 
issuance  of  said  certificates  of  membership, 
Edward  E.  Garrett  and  Emma  L.  Garrett, 
his  wife,  named  ati  beneficiary  therein,  were 
divorced.  Whereupon  the  insured,  as  he 
concededly  had  the  right  to  do,  changed  the 
beneficiary  named  In  said  certificates,  sub- 
stituting for  his  divorced  wife  his  son,  Wil- 
liam Edward  Garrett,  respondent  herein.  At 
a  later  date  Edward  E.  Garrett  married  Iva 
L.  Garrett,  plaintiff  herein,  and  thereafter, 
on  March  10,  1914,  he  duly  executed  and  In- 
dorsed uiJon  each  of  said  certificates  of  mem- 
bership the  following: 

"I,  Edward  E.  Garrett,  bolder  of  the  within 
certificates  Nos.  1304U1,  1304G2,  hereby  revoke 
all  directions  by  me  heretofore  made  as  to  the 
dispositiou  of  the  bcnelit  uucruiug  theremider, 
and  now  direct  that  said  beuetit  shall  be  paid 
to  Iva  L.  Garrett,  bearing  to  me  the  relation  of 
wife." 

The  certificates  so  Indorsed  were  duly  for- 
warded to  the  Bankers'  Life  Company  at 
Des  Moines,  Iowa,  and  received  by  said  com- 
pany on  March  14,  1914,  and  on  March  16, 
1914,  there  was  Indorsed  upon  each  of  said 
certificates  the  following,  to  wit: 

"ConKentcd  to  and  acknowledged  March  16, 
1914.    Bankers'  Life  Company,  R.  W.  B." 

On  March  15,  1914,  after  the  receipt  by 
said  Bankers'  Life  Company  of  said  certifi- 
cates of  membership,  together  with  the  in- 
dorsements made  thereon  by  Edward  B.  Gar- 
rett, he  died.  As  found  by  the  court,  the  law 
of  Iowa  touching  the  right  of  an  assured  to 
change  the  beneficiary  in  such  certificates  is 
found  In  section  1789  of  the  Iowa  Code,  and 
is  as  follows: 


"The  beneficiary  named  in  the  certificate  may 
be  changed  at  ony  time  at  the  pleasnre  of  the 
assured,  as  may  be  provided  for  in  the  article 
or  by-laws,  but  no  certificate  issued  for  the  ben- 
efit of  a  wife  or  children  shall  be  thus  cliaagcd 
so  as  to  become  payable  to  the  creditors." 

The  court  also  found  that  by  the  by-laws  of 
the  company  it  was  provided  that: 

"Any  member  may  with  the  consent  of  the  as- 
sociation make  a  change  in  the  beneficiary  in  his 
certificate  without  requiring  the  consent  of  such 
beneficiary.  The  change  proposed  shall  be  in- 
dorsed on  the  certificate  of  membership,  and 
signed  by  the  member,  and  shall  not  be  binding 
until  the  consent  of  the  association  shall  be  in- 
dorsed on  the  said  certificate  of  membership; 
a  copy  of  such  indorsement  signed  by  the  mem- 
ber, and  filed  with  the  association." 

Further  findings  are  that  said  Edward  E. 
Garrett  did  not  at  any  time  make  or  cause  to 
be  made  a  copy  of  said  proposed  change  of 
beneficiary,  nor  file  with  the  Bankers'  Life 
Company  a  copy  of  said  proposed  change 
which  was  indorsed  upon  the  certificates,  and 
that  the  approval  of  such  proposed  change 
by  said  Bankers'  Life  Company  was  made 
after  the  death  of  said  Edward  B.  Garrett 
and  In  ignorance  of  the  death  of  said  Eklward 
E.  Garrett,  and  that,  pursuant  to  the  order 
of  court,  said  Bankers'  Lif^  Company  paid 
Into  court  the  sum  of  |4,074  for  the  benefit  of 
the  parties  entitled  thereto,  and  as  a  con- 
clusion of  law  found  that  said  attempted 
change  of  beneficiary  was  not  completed, 
and  the  beneficiary  named  in  said  certificates 
was  not  changed  from  said  William  Edward 
Garrett  to  the  said  Iva  L.  Garrett,  and  that 
William  Edward  Garrett  was  the  beneficiary 
In  and  entitled  to  all  the  proceeds  and  bene- 
fits of  the  said  certificates.  Upon  these  facts 
the  court  erroneously,  In  our  opinion,  render- 
ed Judgment  in  favor  of  defendant  William 
Edward  Garrett,  from  which  plaintitC  ap- 
peals. 

[S-7]  In  the  absence  of  anything  to  the  con- 
trary shown,  we  must  presume  that  the  right 
of  the  Bankers'  Life  Company  to  make  by- 
laws Is  governed  by  the  laws  of  Iowa,  with 
which  they  must  not  be  inconsistent  Section 
301,  Civ.  Code  Cal.  The  Iowa  statute,  the 
existence  of  which  is  found  by  the  court, 
provides  that  the  Insured  may,  not  "with  the 
consent  of  the  association,"  as  provided  in  the 
by-laws,  but  "at  his '  pleasure,"  change  the 
beneficiary  named  In  the  certificates.  To 
thus  Testrlet  the  right  and  make  it  subject 
to  the  consent  of  the  company,  without  which 
such  change  could  not  be  made,  would,  in  ef- 
fect, nullify  and  destroy  the  statutory  pro- 
vision. As  we  construe  the  statute,  the  pro- 
vision that  a  change  may  be  made  "at  the 
pleasure"  of  the  Insured,  "as  may  be  provided 
for  In  the  •  •  •  by-laws,"  refers  to  the 
mode  or  means  adopted  by  the  company  for 
effecting  the  change,  which  In  tliis  case  ap- 
pears to  be  by  an  indorsement  upon  the  cer- 
tificates expressing  the  intention  of  the  In- 
sured. The  rules  adopted  therefor  by  the 
company  must  be  reasonable,  and  not  re- 
strictive of  the  right  given  by  the  statute  to 
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tbe  holder  of  the  oertiflcates.  That  part  of 
the  by-law  prorlding  that  a  change  In  the 
beneflclary  named  In  the  certificate  "shall 
not  be  binding  until  the  consent  of  the  as- 
sociation shall  be  indorsed  on  said  certlfl- 
cate,"  being  Inconsistent  with  and  restrictive 
of  the  right  given  by  the  general  laws  of 
Iowa,  must  be  disregarded  as  of  no  force  or 
effect  Conceding  that  the  provision  of  the 
by-laws  that  "a  copy  of  such  Indorsement, 
signed  by  the  member  and  filed  with  the  as- 
sociation," was  not,  as  found  by  the  coort, 
complied  with,  nevertheless  the  original  so 
presented  to  the  association  was  equally  as 
effective  for  the  purpose  to  be  subserved, 
which  was  notice  and  data  for  its  records,  as 
the  c<^y  thereof  could  have  been.  Indeed,  It 
appears  that  the  company,  on  March  16th,  in 
returning  the  certificates,  stated,  "Copies 
have  been  made  for  our  records,"  thus  waiv- 
ing the  requirement,  as  It  might  do.  Marsh 
V.  American  Legion  of  Honor,  149  Mass.  517, 
21  N.  B.  1070,  4  L.  R.  A  382;  St.  Louis  Police 
Relief  Ass'n  v.  Tierney,  116  Mo.  App.  447,  91 
S.  W.  068;  Hall  v.  Allen,  75  Miss.  175,  22 
South.  4,  65  Am.  St  Rep.  6Q1.  To  construe 
the  provision  otherwise  would.  In  our  opinion, 
be  giving  weight  to  the  shadow  rather  than  to 
the  substance. 

[8]  Moreover,  equity  regards  that  as  done 
which  ought  to  have  been  done  (1  Pomeroy's 
Eq.  Jurisprudence,  i  364),  and  the  Insured 
having  the  right  at  his  pleasure  to  change 
the  benefldary  named  in  the  certificates,  and 
having  made  the  Indorsement  upon  the  cer- 
tificates in  the  manner  and  form  required  by 
tbe  association  and  forwarded  the  same  to 
the  company,  which,  as  found,  received  them 
on  March  14th,  the  day  before  his  death,  he 
had  done  all  in  his  power  to  change  the  bene- 
ficiary, and  his  death  following  such  change, 
notice  of  which  was  brought  home  to  the  com- 
pany prior  to  his  death,  was  sufficient  to  and 
did  conirtltute  an  effectual  change  in  the  bene- 
ficiary named.  Supreme  Conclave,  Royal 
Adelphla,  t.  Cappella  (0.  C.)  41  Fed.  1 ;  John 
Hancock  Mut.  Life  Ins.  Co.  v.  White,  20  R.  I. 
457,  40  AU.  5;  Luhrs  v.  Luhrs.  123  N.  Y.  367, 
25  N.  E.  388.  9  L.  R.  A  5.34,  20  Am.  St.  Rep. 
754.  In  Heydorf  v.  Conract,  7  Kan.  App.  202, 
52  Pac.  700,  It  Is  said: 

"Where  a  holder  of  a  certificate  in  a  mutual 
benefit  socie^  desires  to  change  the  beneficiary 
therein,  and  does  all  that  he  is  required  to  do  by 
the  laws  of  the  society,  and  then  dies  before  the 
chonge  is  completed,  a  court  of  equity  will  de- 
cree tbe  payment  of  the  money  tbe  same  as  if 
tbe  desired  cliange  had  beat  fully  completed  in 
the  lifetime  of  the  assured." 

See,  also,  Hirschl  ▼.  Clark,  81  Iowa,  200, 
47  N.  W.  78,  9  L.  R.  A.  841,  and  Supreme 
Lodge  V.  Price,  27  Cal.  App.  607,  150  Pac. 
803,  to  tbe  effect  that,  where  the  intended 
change  Is  brought  home  to  the  association 
dnring  the  life  of  the  inanred,  the  beneflclary 
so  designated  by  him  is  entitled  to  recover. 

In  our  opinion,  the  findings  clearly  show 
that  the  insured  in  his  lifetime  changed  the 
beneficiary  named  in   the  certificates,  sub- 


stituting for  William  Edward  Garrett  his 
wife,  Iva  L.  Garrett,  notlc*  of  which  fact 
was  brought  to  the  notice  of  tbe  company 
prior  to  bis  death.  In  a  manner  which  sub- 
stantially complied  with  ail  legal  require- 
ments; that  bia  right  to  change  tbe  bene- 
ficiary was  not  subject  to  and  did  not  de- 
pend upon  the  consent  of  tbe  company ;  that, 
U  It  did  so  depend,  the  company  must  be 
deemed  to  have  assented  thereto  upon  re- 
ceipt of  tbe  certificates  upon  which  such 
change  was  indorsed  and  signed  by  the  in- 
sured, and  the  fact  that  sucb  consent  of  the 
company  was  not  indorsed  thereon  until 
after  his  death  was  under  the  circumstances 
immaterial. 

As  stated,  the  Banlcers'  Life  Company  paid 
into  court  the  fund  which  constituted  the 
subject  of  the  litigation.  On  December  12. 
1915,  the  court  rendered  its  decision  ancT 
Judgment  In  the  matter,  awarding  tbe  mon- 
ey involved  to  William  Edward  Garrett, 
and  on  the  same  day  tbe  court  made  an  or- 
der staying  execution  for  a  period  of  ten 
days.  Judgment  was  entered  on  December 
15,  1915.  On  December  23,  1915,  the  follow- 
ing order  was  made  by  the  court: 

"It  appearing  that  the  above-mentioned  sum 
of  S4,074  is  now  justly  due  and  payable  to  said 
William  Kdward  Garrett,  I  hereby  order  that  it 
be  paid  to  iiim  by  the  treasurer  of  Los  Angeles 
county,  Cal.,  and  the  county  auditor  of  said 
county  is  hereby  ordered  to  allow  this  demand 
upon  the  treasurer  of  said  county  for  said  sum 
of  $4,074,  in  favor  of  said  William  Edward 
Garrett  in  payment  thereof,  less  any  moneys 
paid  or  due  as  city  and  county  taxes  on  said 
fund.  Dated  this  23d  day  of  December,  1915. 
Louis  W.  Myers,  Judge." 

Upon  tills  order,  made  without  the  knowl- 
edge of  appellant  or  her  attorney,  and  other 
steps  duly  taken  as  required  In  withdraw- 
ing money  from  the  county  treasury  in  such 
cases,  the  money  was  paid  over  to  the  guard- 
ian of  said  minor.  On  December  24,  1915, 
plaintiff  and  appellant  served  her  notice  of 
appeal  herein,  followed  in  due  time  by  the 
filing  of  the  requisite  undertaking.  There- 
after, upon  the  application  of  the  plaintiff  to 
the  court,  it  made  an  order  vacating  and 
setting  aside  its  former  order  upon  the 
ground  that  it  had  been  made  through  in- 
advertence. No  steps,  however,  were  taken 
by  appellant  in  the  trial  court  to  have  said 
fund  restored  to  the  county  treasury.  But 
she  has  presented  to  this  court  a  motion 
for  an  order  directing  the  minor,  William 
Edward  Garrett,  and  his  guardian,  and  also 
Charles  S.  Peery  and  W.  B.  Lady,  both  in- 
dividually and  as  attorneys  for  William  Ed- 
ward Garrett,  to  restore  and  repay  into  the 
county  treasury  of  Los  Angeles  county  the 
snm  of  $4,074,  being  the  amount  of  money 
deposited  with  the  clerk  of  the  superior 
court  by  the  Bankers'  Life  Company  to  abide 
the  result  of  this  action  and  so  withdrawn 
pursuant  to  the  order  of  court  above  set  out, 
and  also  requiring  said  parties  to  show  cause 
why  they  should  not  be  adjudged  guilty  of 
contempt  for  having  applied  for  said  order. 
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nnd,  pursuant  tbereto,  withdrawn  said  mon- 
ey from  the  treasury  of  Los  Angeles  county. 

[S-11]  The  contention  of  appellant  la  that 
the  order  staying  execution  did  not  begin 
to  run  until  the  entry  of  Judgment  on  De- 
cember 15th.  This  for  the  reason  that  prior 
to  such  time  no  execution  could  have  Issued. 
Such,  In  our  opinion.  Is  not  the  legal  effect 
of  the  order.  As  we  construe  it,  the  ten-day 
order  staying  execution  commenced  to  mn 
from  Its  date,  to  wit,  December  12th,  and  ex- 
pired on  December  22d.  On  December  23i^ 
when  the  order  for  the  withdrawal  of  the 
funds  and  payment  thereof  to  WlUUam  Ekl- 
ward  Garrett  was  made,  no  appeal  had  been 
taken  and  the  time  of  the  stay  of  execu- 
tion had  expired;  hence  the  court  had  au- 
thority to  make  the  order  upon  which  the 
money  was  withdrawn  and  applied  In  pay- 
ment of  an  existing  Judgment  as  to  which 
at  the  time  no  appeal  had  been  perfected. 
In  our  opinion,  the  fact  that  the  court,  after 
the  money  had  been  paid  over  in  satisfac- 
tion of  the  Judgment,  vacated  and  set  aside 
the  order  upon  which  it  was  paid,  could 
not  vest  this  court  with  Jurisdiction  to  or- 
der the  restoration  of  the  fund.  The  rule 
in  such  cases,  as  we  understand  it,  is: 

"That  a  party  obtaining  through  a  judgment, 
before  reversal,  any  advantage  or  benefit,  must 
restore  [the  amount]  he  got  to  the  other  party 
after  the  reversal."  Reynolds  v.  Harris,  14  Cal. 
680,  76  Am.  Dec.  459;  section  957,  Code  Civ. 
Proc. ;   Bank  v.  Bank,  6  Pet  19,  8  L.  Ed.  299. 

See,  also,  Patterson  t.  Keeney,  165  CaL 
465,  132  Pac.  1043,  Ann.  Cas.  1914D,  232. 

But  conceding,  without  deciding,  that  the 
trial  court  could  have  ordered  the  fund  re- 
stored, no  such  order  was  made. 

Our  conclusion  Is  that  the  respondent's 
motion  to  dismiss  the  appeal  should  be  de- 
nied; that  appellant's  motion  to  have  the 
fund  restored  and  to  cite  the  parties  to  show 
cause  why  they  should  not  be  adjudged 
guilty  of  contempt  for  applying  for  the  or- 
der pursuant  to  which  the  fund  was  paid 
should  likewise  be  denied;  that  the  Judg- 
ment appealed  from  should  be  reversed,  and 
the  trial  court  Instructed  to  enter  Judgment 
upon  the  findings  for  the  plaintiff  and  cross- 
defendant,  Iva  L.  Garrett;  all  of  which  is 
80  ordered. 

We  concur:  CONBBT,  P.  J.;  JAMES,  J. 


THOMSEN  V.  THOMSEN.     (Civ.   1617.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    July  81,  1916.) 
1.  Divorce   «=)262— Pbopebtt    Rights— Ad- 
justment. 
Under  Civ.  Code,  §  146,  gubd.  1,  providing 
that,  if  divorce  be  decreed  on  the  ground   of 
extreme   cruelty    or    adultery,    the    community 
property  shall  be  assigned  to  the  respective  par- 
ties In  such  proportions  as  the  court,  from  the 
facta  of  the  case  and  circumstances,  may  deem 
just,  it  is  the  duty  of  the  court,  where  a  hus- 
band obtained  a  divorce  because  of  his  wife's 
extreme  cruelty,  to  adjust  the  property  rights 


of  the  spouses,  and  a  Judgment  giving  the  wlCs 
less  than  half  of  the  commuBity  property  is  not 
erroneous  because  she  was  a  hard  worker  and 
by  her  thrift  assisted  in  accumulating  it. 

[EM.  Note.— For  other  cases,  see  Diyorce. 
Cent  Dig.  H  713-715;  Dec.  Dig.  «=>262.1 

2.  DivoBCX   d=>28e— Review— Pbesumftion— 
Property  of  Spouses. 

On  appeal  it  will  be  presumed  that  the  trial 
court  in  dividing  the  property  of  the  spouses  on 
divorce  pursuant  to  Civ.  Code,  {  146,  snbd.  1, 
properly  exercised  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  769,  770;  Dec  Dig.  «=3286.) 

3.  Divorce  «=»252— Disposition  of  Pbopeb- 
ty— authoriit  of  coubt. 

Where  the  court,  on  a  husband's  procuring 
divorce  for  extreme  cmelty,  divides  tiie  prop- 
erty of  the  spouses,  it  may  properly  take  into 
consideration  the  fact  that  at  the  time  of  the 
marriage  the  husband  was  the  possessor  of  sev- 
eral thousand  dollars  worth  of  property  which 
was  used  in  accomolating  the  marital  property. 
[Ed.  Note. — ^For  other  cases,  see  Divorce, 
Cent  Dig.  U  713-715;  Dec.  Dig.  <»=>252.] 

4.  DivoBCB  4=9252— Division  of  Pbopebtt— 

EVIDBNOB. 

Where  a  husband  obtained  a  divorce  on  ac- 
count of  Ills  wife's  extreme  cruelty,  and  the 
foundation  of  the  community  property  was  the 
husband's  separate  property,  which  after  mar- 
riage he  had  used  in  accumulating  the  com- 
munity property,  a  division  which  allowed  him 
58  per  cent  of  the  title  to  the  property  held 
Justified. 

[Bd.  Note. — ^For  other  cases,  see  Divorce, 
Cent  Dig.  S|  718-715;  Dec.  Dig.  «s>252.] 

5.  DrvoBCE  «=»253— Division  of  Pbopebtt— 
AuTHOBiTT  of  Court. 

The  court  nnder  its  power  to  divide  com- 
munity estate  may  assign  to  one  spouse  the 
whole  of  a  tract  of  land  belonging  to  the  es- 
tate; all  the  property  belonging  to  the  estate 
being  treated  as  one  asset  or  fund  composed  of 
separate  units  to  be  divided. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {§  713-715;  Dec.  Dig.  <S=>252.] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Action  by  Thomas  Thomsen  against  Ida 
Amelia  Thomsen.  From  a  decree  of  divorce 
and  decree  adjusting  the  property  rights  of 
the  parties,  defendant  appeals.    Affirmed. 

Light  &  Crane  and  Gordon  A.  Stewart,  all 
of  Stockton,  for  appellant.  A.  L.  Levinsky,  of 
Stockton,  for  respondent. 


ELLISON,  Judge  pro  tem.  In  tills  action 
the  trial  court  granted  an  Interlocutory  de- 
cree of  divorce  to  the  plaintiff  on  the  ground 
of  defendant's  cruelty,  and  made  a  decree 
Adjusting  the  property  rights  of  the  parties. 
Upon  this  appeal  the  defendant  claims  that 
In  the  decree  too  much  of  the  property  was 
awarded  to  the  plaintiff. 

A  brief  narrative  of  some  facts  disposed 
by  the  record  will  be  sufficient  to  present  the 
point  raised.  The  plaintiff  and  defendant 
Intermarried  in  1876.  At  the  time  of  this 
marriage  the  plaintiff  was  possessed  of  some 
property.  By  hard  work,  economy,  and  tlirlft 
their  wordly  possessions  have  increased  until 
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at  tbB  tline  of  tbb  trial  they  owned  relil  and 

personal  property  as  follows : 

A    tract  of   land   containing   about 

60  acres,  valued  at $  5.100.00 

Anotlier  of  about  60  acres   valued 

at    8,780.00 

Another  of  aboat  40  acres  valued 

at    8,400.00 

And    other   tracts   aggregating   408 

acres,    valued    at 34.680.00 

~i48,9eaoo 

Stock,    crops    and    farming   imple- 
ments   ..V. T. ......     10,000.00 

Total    $68,960.00 

And    their    indebtedness    amounted 

to  about   $2,500.00 

By  Us  decree  the  court  awarded  to  the 
plaintiff  107  acres  of  the  land,  and  the  bal- 
ance of  the  real  estate  was  ordered  divided 
equally  between  the  parties,  and  also  the 
growing  crops  and  all  personal  propei-ty  and 
money.  It  was  also  decreed  that  all  indebt- 
edness should  be  paid  equally  by  them. 

[1,  2]  Ck>unsel  for  appellant  seems  to  be  sat- 
isfied with  this  division  of  the  property  with 
the  exception  that  he  claims  that  his  client 
should  have  been  awarded  one-half  of  the 
107  acres  of  land,  and  that  all  of  it  should 
not  have  been  awarded  to  the  plaintiff. 

Su'bdivislon  1  of  section  146  of  the  CivU 
Code  provides : 

"If  the  decree  be  rendered  on  the  ground  of 
adultery,  or  extreme  cruelty,  the  community 
property  shall  be  assigned  to  the  respective 
parties  in  such  proportions  as  the  court,  from 
all  the  facts  of  the  case,  and  the  condition  of 
the  parties,  may  deem  just." 

This  Code  section  confers  upon  the  trial 
court  a  wide  latitude  for  the  exercise  of  Its 
Judgment  and  discretion,  and  In  every  case  it 
wiU  be  presumed  that  sudi  discretion  has 
been  wisely  and  properly  exercised.  It  has 
been  said  that  it  is  the  duty  of  the  court  to 
award  to  the  innocent  party  more  than  one- 
half  of  the  community  pr<s)erty  when  the 
divorce  is  granted  for  cruelty.  Thus,  in  Ear 
linger  v.  Eslinger,  47  CaL  64,  It  Is  said : 

"Section  146  of  the  Civil  Code  reqnires  that 
the  community  property  shall  be  equally  divided 
between  the  parties ;  but  the  next  section  makes 
an  exception  to  the  general  rule  by  providing 
that,  if  the  divorce  be  granted  on  the  nound  of 
adultery  or  extreme  cruelty,  the  guilty  party 
shall  receive  only  such  portion  as  the  court  shall 
deem  just  under  the  facta  of  the  case.  The  in- 
ference is  that  in  the  excepted  cases  the  injured 
party  is  to  receive,  as  a  general  rule,  more  than 
one-half  of  the  property,  and  as  much  more  as 
the  court  shall  deem  just.  Under  the  circum- 
stances of  this  case,  we  think  the  court  ought 
to  have  awarded  to  the  wife  three-fourths  of 
the  community  property." 

1.  Counsel  states  that,  as  the  evidence 
shows  the  defendant  has  been  a  bard-working 
woman  and  by  her  efforts  assisted  in  accumu- 
lating the  property,  she  should  have  been 
awarded  at  least  one-half  of  all  of  It  But 
this  feature  of  the  case  is  not  controlling. 
Many  cases  atise  wherein  all  the  property 
has  been  accumulated  entirely  by  the  efforts 
of  the  husband,  unaided  by  the  wife's  labor, 
and  wherein,  upon  a  .divorce  being  granted 


to  the  Wife  iqmn  the  ground  of  the  husband's 
cruelty,  she  has  been  awarded  much  more 
than  one-half  of  the  common  property.  In 
such  cases  one  of  the  drcnmstances  the  court 
must  take  into  consideration  and  give  due 
weight  to  is  the  important  fact  that  one 
spouse  has  been  cruel  to  the  other,  which 
cruelty  has  resulted  in  disrupting  the  home 
and  marriage  ties. 

[3, 4]  2.  In  finding  No.  XIV  the  court  finds 
that  at  the  time  of  the  plaintiff's  marriage  to 
the.  defendant  he  had  $500  on  deposit  in 
bank;  that  there  was  due  to  him  from  one 
Hansen  $1,200,  which  was  afterwards  col- 
lected; that  he  owned  176  stands  of  bees, 
some  of  which  he  sold  for  $250 ;  two  wagons 
and  horse,  worth  $200;  65  acres  of  land 
which  he  subsequently  sold  for  $1,000.  (While 
the  findings  do  not  total  these  findings,  it  is 
proper  to  state  that  they  aggregate  $3,150.) 
The  court  finds  that  all  of  said  sums  of 
money  and  property  were  used  by  the  plain- 
tiff after  the  marriage  in  the  purchase  of  real 
estate  and  farming  Implements,  and  that  by 
reason  of  the  use  of  said  money  and  property 
and  by  reason  of  work  and  labor  done  and 
performed  by  both  spouses,  all  the  lands  de- 
scribed in  the  findings  were  bought. 

It  is  apparent  from  the  record  that  the 
court  felt  that  It  could  not  trace  with  suffi- 
cient accuracy  any  of  the  plaintiff's  ante- 
nuptial holdings  into  any  specific  piece  of 
property  now  owned  by  the  plaintiff  so  as  to 
declare  it  to  be  his  separate  property;  yet  it 
did  consider  the  fact  that  plaintiff  had  this 
property  at  the  time  of  his  marriage,  and 
that  It  and  Its  Increase  were  intermingled  in 
the  common  holdings,  a  circumstance  to  be 
considered  by  it  In  making  a  fair  and  equita- 
ble division  of  the  property.  With  this  in 
mind,  and  without  deciding  that  any  specific 
piece  of  land  was  separate  property,  the  court 
awarded  to  the  plaintiff  the  107  acres  of  land 
in  severalty.  We  discover  no  error  or  abuse 
of  discretion  in  so  holding  and  acting.  Nor 
was  the  amount  thus  awarded  to  plaintiff  in 
severalty  large  in  comparison  with  the  total 
value  of  the  estate.  In  appellant's  brief  It  is 
stated  that  the  entire  property  of  the  parties 
had  a  value  of  about  $o8,lQ6,  and  that  the 
107  acres  awarded  to  the  plaintiff  were  worth 
$9,560.  It  thus  appears  that  by  the  decree 
the  plaintiff  was  awarded  $33,858,  and  the 
defendant  $24,298;  or,  reduced  to  a  percent- 
age basis,  the  plaintiff  was  awarded  about 
58  per  cent,  and  the  defendant  42  per  cent, 
of  the  entire  holdings.  The  court  has  found 
that  the  antenuptial  holdings  of  plaintiff 
were  used  in  acquiring  this  property  and 
were  of  the  value  of  $3,150.  Allowing  inter- 
est on  this  fund  for  40  years  at  4  per  cent., 
compounded  annually  (which  is  certainly 
low  enough),  and  it  w6uld  now  amount  to 
$15,330.50.  With  all  these  facts  before  it, 
the  court  was  fully  Justified  in  disposing  of 
the  property  as  It  did,  and  appellant  has  no 
Just  grounds  of  complaint. 


Digitized  by 


Google 


1056 


168  PAGUnC  BBPOBTBR 


lUaL 


[K]  S.  Appellant  takes  tbe  position  tbat  the 
court  must  dlrlde  the  community  property  In 
some  proportion  between  tbe  spouses,  that 
the  Code  so  proyldes,  and  It  has  no  authority 
to  award  all  of  the  107  acres  to  the  plaintiff, 
as  such  act  was  not  a  division.  In  adjusting 
tbe  property  rights  of  the  parties  the  court 
may  consider  all  the  common  property  as  one 
asset  or  fund,  composed  of  separate  units, 
and  can  often  more  equitably  settle  and  ad- 
Just  matters  by  giving  all  of  designated  and 
described  pieces  of  property  to  one  party 
than  by  awarding  to  each  an  undivided  inter- 
est in  all.  We  know  of  no  principle  of  law 
or  practice  that  would  forbid  such  a  course 
of  action.  Tbe  court  is  no  more  bound  to 
award  to  each  spouse  an  undivided  interest 
in  each  piece  of  land  than  it  is  to  award  to 
each  an  undivided  interest  in  each  cow  or 
horse. 

The  Judgment  is  affirmed. 

We  concur:   CHIPMAN,  P.  X;   HART,  J. 


BROWN  T.  CANTI.     (Civ.  1507.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.     July   31,    1916.) 

Appeal  and  Ebbob  €=>516,  622(1)— Rxvnew — 
Questions  Pkesentkd. 
Where  defendant  appealed  from  the  judg- 
ment witbout  any  bill  of  exceptions  or  state- 
ment, assignmentB  of  error  that  plaintiff,  whoue 
title  wag  quieted,  bad  knowledge  of  bis  claim 
b;  reason  of  a  lis  pendens  filed  in  action  against 
plaintiff's  grantor,  and  that  the  court  refused 
to  compel  tbe  grantor  and  others  to  intervene, 
cannot  be  considered,  though  exhibits  and  or- 
ders were  incorporated  in  the  record ;  for  nei- 
ther minute  orders  nor  evidence  are  part  of  the 
judgment  roll  as  defined  by  Code  Civ.  Proc.  $ 
U70,  and  so  there  was  nothing  to  support  the 
assignments. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2332-2310,  2307,  2368, 
2370,  2371 ;  Dec.  Dig.  <S=»516,  522(1).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;   George  E.  Church,  Judge. 

Action  by  Rebecca  Brown  against  D.  J. 
Canty.  E^om  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  A.  Williams,  of  Fresno,  for  appellant. 
Burns  &  Watklus,  of  Fresno,  for  respondent. 


ELLISON,  Judge  pro  tern.  Plaintiff 
brought  this  action  to  quiet  her  title  to  a 
quarter  section  of  land  in  Fresno  county. 
Her  coiuplaint  alleged  facts  showing  the 
legal  title  to  the  land  to  be  in  her.  Tbe  de- 
fendant, for  answer,  denied  plaintiff's  title; 
He  then  alleged  a  certain  contract  entered 
into  betw^een  him  and  certain  other  parties, 
viz.,  J.  E.  Hughes,  T.  B.  Braly,  and  W.  J. 
Hotchklss,  the  result  of  which  was  that 
Hotchkiss  bad  purdiased  the  land  described 
in  the  complaint  from  the  state  of  California, 
but  had  the  state  make  its  deed  to  one  Bart- 


hold,  in  triMt  for  said  Hotcbklss  and  Oils  de> 
fendant;  that  plaintiff  had  full  knowledge 
of  defendant's  interest  in  said  land  at  the 
time  she  purchased  it  from  Hotchkiss,  to 
whom  Bartbold  had  deeded  it.  He  alleged 
his  Interest  in  the  land  was  an  undivided 
four-tenths,  and  that,  notwithbtanding  plain- 
tiff had  knowledge  of  his  claim  and  interest, 
she  obtained  a  deed  from  said  Hotchkiss  and 
sold  Barthold  conveying  to  her  said  quarter 
section  of  land.  Judgment  vrent  for  the 
plaintiff,  and  the  defendant  appeals  from  the 
Judgment  without  any  bill  of  exceptions  or 
statement.  The  ccmiplaint  states  a  cause  of 
action,  and  tlte  findings  support  tbe  Judg- 
ment. 

The  only  points  relied  upon  for  a  reversal 
are:  (1)  That  defendant  having  introduced 
in  evidence  a  lis  pendens  filed  in  an  action 
entitled  Canty  v.  Hotchkiss  stating  defend- 
ant's right  therein  to  this  same  land  (2)  this 
was  notice  to  Mrs.  Brown  and  to  the  court 
that  defendant  claimed  an  interest  in  the 
land,  and  that  tbe  plaintiff  knew  of  his 
claim  when  she  bought  the  land  from  Hotch- 
kiss; and  this  all  being  true  (3)  the  court 
erred  in  denying  defendant's  motion  to  com- 
pel Hotchkiss  and  Barthold  to  intervene 
herein  in  order  that  tbe  Judgment  might 
bind  all  parties'  interested  in  the  land ;  and 
(4)  that  no  valid  Judgment  could  be  entered 
without  their  presence.  But,  unfortunately 
for  appellant,  tbe  court  is  unable  upon  this 
record  to  consider  any  of  these  suggested 
matters.  Upon  tbls  appeal  we  may  only  eon- 
aider  such  papers  and  orders  as  are  declared 
by  the  Code  to  con&titute  a  part  of  the  judg- 
ment roll.  None  of  the  evidence  introduced 
upon  the  trial  by  either  party  is  a  part  of 
the  Judgment  roll.  Therefore  we  do  not 
know  what  evidence  tbe  plaintiff  introduced, 
we  do  not  know  tbat  defendant  introduced 
the  lis  pendens  referred  to,  nor  that  he  made 
any  proof  of  tbe  existence  of  the  contract 
set  up  in  bis  answer,  nor  that  be  made  any 
motion  for  an  order  that  Hotchkiss  and 
Bartbold  be  compelled  to  Intervene  (see  sec- 
tion 670,  Code  Civ.  Proc),  nor  that  the  court 
denied  any  such  motion.  It  is  true  there  are 
certain  exhibits  and  orders  printed  in  the 
transcript,  but  they  have  no  place  therein, 
not  being  any  part  of  the  Judgment  roU. 
This  is  so  thoroughly  settled  that  a  citation 
of  authority  is  unnecessary,  but  one  case  will 
be  referred  ta  In  Do  Pedrorena  v.  Hotch- 
kiss, 95  CaL  636,  638,  30  Pac.  787,  788,  it  Is 
said: 

"There  are  two  minute  orders  printed  in  tlie 
transcript,  from  one  of  which  it  appears  tliat 
tbe  default  was  set  aside  and  defendant  allow- 
ed to  answer  upon  certain  stated  conditions,  and 
from  the  other  that  tbe  answer  filed  was  strick- 
en out,  because  defendant  had  failed  to  comply 
with  the  conditions  upon  which  the  default  was 
set  aside,  and  be  was  permitted  to  answer.  The 
statute  does  not  make  these  minute  orders  part 
of  the  judgment  roll.  Code  Civ.  Proc.  g  670. 
They  are  therefore  improperly  in  the  record— 
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there  being  no  UH  of  ezceptiona— «nd  we  can- 
not notice  the  points  attempted  to  be  made  in 
regard  to  them. ' 

The  judgment  Is  affirmed. 

We  concur:    OHIPMAN,  P.  J. ;   HART.  X 


PBOPIiB  T.  LETOILB.     (Cr.  497.) 

(District  Court  of  Appeal,  Second  District,  Oali- 

fomia.     Jnly  27,  1916.) 

1.  CBivmAi,  Law  9=>369(8)— E'vidxitce— Ad- 

laSSIBIUTT— OTHEB  OnXNBES. 

In  prosecution  for  incest  with  one  daughter, 
another  daughter  of  accused  could  not  testif; 
to  his  sexual  relations  with  her,  as  tending  to 
■how  disposition  to  commit  such  a  crime,  such 
testimony  being  of  a  separate  offense,  and  not 
corroboration  m  the  other  daughter,  who  by  her 
consent  became  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ({  822,  828;  Dec.  Dig.  «=s> 
369(8).] 

2.  Wttsebskb    «e9405<2)— GoNTBADionon    o> 

AcOUBEI>— EVIDBROB— ADinSSIBII.ITT. 

Such  testimony  was  not  rendered  admissible, 
where  defendant,  to  show  bias,  had  testified  as 
to  trouble  with  his  daughters,  oy  his  statement 
on  cross-examination,  under  his  objection,  that 
the  only  trouble  he  had  with  his  daughters  was 
OTer  their  staying  out  late  at  ni^ht,  that  being 
immaterial,  as  the  daughter  testifying  was  not 
then  a  witness. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1273,  1275 ;  Dec.  Dig.  «3»40e(2)0 

8.  Cbiminai.  Law  «»6S6— Bittsrr  to  PtbUo 

Tbiai^ 
Under  Const,  art.  1,  (  13,  giving  persons 
accused   the   right  to  puhnc   trial,   the   public 
cannot  be  wholly  excluded,  though  some  may  be 
excluded  to  prevent  crowding  and  disorder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1452;  Dec.  Dig.  «s:»636.] 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  OaTln  W.  Craig,  Judge. 

Jack  Letolle  waa  convicted  of  incest,  and 
from  the  Judgment  and  order  denying  motion 
tor  new  trial,  be  appeals.    Beveraed. 

Guy  Eddie,  of  Los  Angeles,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Atty,  Gen,  for  the  People. 

CONREY,  P.  J.  Defendant  was  convicted 
and  sentenced  to  imprisonment  for  the  crime 
of  incest  committed  witli  his  eldest  daughter. 
His  appeal  Is  from  the  Judgment  and  from 
an  order  denying  bis  motion  for  a  new  trial. 

[11  Testimony  directly  supporting  the 
charge  was  given  by  the  prosecuting  witness, 
the  daughter  of  the  defendant.  It  was  claim- 
ed by  the  defendant  that  according  to  her 
own  testimony  she  bad  consented  to  the  acts 
constituting  the  ground  of  complaint,  and 
that,  she  being  therefore  an  accomplice,  tbe 
conviction  cannot  be  sustained  without  cor- 
roborative evidence  tending  to  connect  the 
defendant  with  tbe  commission  of  tbe  of- 
fense. The  only  corroborative  evidence  found 
In  the  record  is  contained  in  the  testimony  of 
Mary  Letolle,  a  sister  of  tbe  prosecuting  wit- 
ness, Lucy  Letolle,  which  testUnony  was  ad- 


mitted over  objecttons  thereto.  Tbls  witness 
was  called  by  tbe  prosecution  as  a  witness  in 
rebuttal,  and  was  questioned  about  trouble 
between  herself  and  her  father  at  about  tbe 
time  of  bis  arrest.  This  question  was  asked 
by  tbe  district  attorney: 

"About  that  time  and  for  some  time  previous 
thereto,  had  you  bad  trouble  with  him  with 
regard  to  his  acts  of  sexual  intimacy  witb  you?" 

After  an  objection  bad  been  made  and  over- 
ruled, she  answered  that  question  in  the  af- 
firmative. Evidence  was  thus  placed  before 
the  Jury  not  only  by  tbe  prosecuting  witness 
that  the  defendant  bad  committed  the  crime 
of  incest  with  her,  but  also  by  the  daughter 
Mary  that  defendant  had  committed  a  like 
crime  witb  her.  Unless  this  was  corrobora- 
tion of  Lucy's  testimony  respecting  tbe  of- 
fense charged  in  this  action,  there  is  no  cor- 
roboration in  the  record.  The  Jury  may  have 
believed  Lucy's  testimony  as  to  the  defend- 
ant's acts,  but  that  those  acts  were  done  with 
ber  consent,  and  that  she  was  an  accomplice 
therein ;  and,  in  that  event,  their  verdict  was 
necessarily  based  also  upon  tbe  testimony  of 
Mar7  which  tended  to  show  the  defendant's 
disposition  to  commit  that  kind  of  a  crime 
by  showing  that  be  bad  committed  such  a 
crime  with  a  person  other  than  the  one  nam- 
ed in  the  information.  The  decisions  in  this 
state  are  uniform  to  tbe  effect  that  such  evi- 
dence in  prosecutions  for  crimes  of  this  class 
is  not  admissible.  People  v.  Bowen,  49  Cal. 
654;  People  v.  Stewart,  85  Cat  174,  24  Pac. 
722 ;  People  v.  Elliott,  119  CaL  593,  61  Pac 
955. 

[2]  It  is  suggested,  however,  that  the  tes- 
timony was  properly  admitted  In  rebuttal, 
in  that  the  defendant  had  opened  the  door 
therefor  by  testifying  that  he  had  had  trouble 
with  his  danghters  Lucy  and  Mary  because  of 
their  staying  out  late  at  night  against  bis 
wishes,  and  that  that  was  the  only  trouble  be 
ever  bad  with  bis  daughters.  Examination  of 
the  record  does  not  support  this  view  of  tbe 
defendant's  testimony.  In  order  to  show 
animus  of  the  prosecuting  witness  against 
him,  tbe  defendant  testified  that  be  bad  bad 
trouble  witb  Lucy,  and  incidentally  further 
testified  that  be  bad  trouble  with  both  Lucy 
and  Mary,  on  tbe  subject  of  tbeir  staying  out 
late  at  night  It  was  only  upon  cross-exami- 
nation aud  under  adverse  rulings  upon  his  • 
objections  thereto  that  the  defendant  stated 
that  be  had  not  had  any  other  trouble  witb 
his  daughters.  As  to  the  daughter  Mary, 
this  was  immaterial  to  the  case.  She  had 
not  been  a  witness,  and  therefore  bad  given 
no  testimony  for  or  against  tbe  defendant. 
In  People  v.  Turco,  15G  Pac.  1001,  we  had 
occasion  to  examine  tbe  authorities  bearing 
upon  tbe  limits  of  the  right  of  cross-examina- 
tion of  a  defendant  in  a  criminal  case,  and 
the  limits  of  the  right  to  Introduce  rebuttal 
testimony  based  upon  facts  elicited  by  such 
cross-examination.  The  principle  was  recog- 
nized that  the  people  have  the  right,  on  tbe 
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cross-examination  of  a  defendant,  to  draw 
out  anything  which  will  tend  to  contradict 
or  modify  his  testimony  given  on  his  direct 
examination,  and  that  such  testimony  of  the 
defendant  may  be  met  by  testimony  in  rebut- 
tal. In  the  present  case,  howeTcr,  we  do  not 
think  that  the  circumstances  shown  by  the 
record  are  such  as  to  warrant  the  application 
of  the  rule  stated.  The  testimony  of  the 
witness  Mary  Letoile,  to  which  we  have  re- 
ferred, should  bare  been  excluded. 

[3]  At  the  beginning  of  the  trial  in  this 
case  the  court  made  an  order,  which  was 
thereafter  enforced,  requiring  all  persons  oth- 
er than  those  directly  connected  with  the  trial 
to  withdraw  from  the  courtroom,  and  tried 
the  case  "behind  closed  doors."  We  do  not 
doubt  the  right  of  the  court  to  regulate  the 
admission  of  the  public  to  the  courtroom  in 
any  appropriate  manner  in  order  to  prevent 
overcrowding  or  disorder,  but  the  right  does 
not  exist  to  wholly  exclude  the  pubUc.  Un- 
der article  1,  {  13,  of  the  Constitution  of  this 
state,  the  party  accused  in  a  criminal  prose- 
cution is  given  the  right  to  a  public  triaL 
Referring  to  a  similar  order  made  in  People 
V.  Hartman,  103  CaL  242,  37  Pac.  153,  42 
Am.  St.  Rep.  108,  the  Supreme  Court  said: 

"This  was  a  novel  procedure,  and  has  no  jus- 
tification in  the  law  of  modern  times.  We  know 
of  no  case  decided  in  this  country  supporting 
the  course  of  procedure  here  pursued.  It  is  in 
direct  violation  of  that  provigion  of  the  Con- 
stitution which  says  that  a  nartjLjiscuBed  of 
crime  has  a  right  to  a  public  maL"'^ 

No  objection  was  made  by  or  on  behalf  of 
the  defendant  to  this  course  of  procedure  by 
the  court,  and  the  point  Is  made  for  the  first 
time  on  this  appeaL  In  view  of  our  conclu- 
sions upon  the  first  question  discussed  herein, 
it  seems  unnecessary  to  base  our  decision  up- 
on the  proposition  that  the  defendant  was  de- 
prived of  bis  right  to  a  public  trial  See, 
also.  People  v.  Swafford,  65  Cal  223,  3  Pac. 
809,  and  the  comment  thereon  in  103  Cal.  245. 

The  Judgment  and  order  are  reversed. 

We  concur:    JAMES,  J.;    SHAW,  J. 


GALLO  ▼.  GALLO.    (Gtv.  1618.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  31,  1916.) 

1.  Adverse  Possession  4=>114(1)— Actions- 
Evidence — Sufficiency. 

In  a  suit  to  quiet  title,  where  defendant 
claimed  by  adverse  possession,  findings  against 
his  acquisition  of  adverse  title  held  warranted. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  682,  683;  Dec.  Dig.  «=> 
114(1).]  ~ 

2.  Advebse  Possession  4=»13— Essentials- 
Hostility. 

For  possession  to  be  adverse  it  must  be  open 
and  notorious  with  hostile  intent,  which  hostile 
daini  must  be  communicated  to  the  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g§  65,  67-76 ;  Dec.  Dig.  «=> 
13.] 


8.  Advebse  Possession  €=s>94r-PAT»a5NT  or 
Taxes— Running  of  Limitations. 
Under  Code  Civ.  Proc  {  825,  declaring  that 
in  no  case  shall  advene  poeseasion  be  considered 
established  unless  the  land  has  been  occupied 
and  claimed  for  a  period  of  five  years  continu- 
oosly,  and  the  adverse  holder  or  ma  predecessor 
baa  paid  all  taxes,  redemption  of  land  from  tax 
sales  is  not  payment  of  taxes;  for  during  the 
period  of  delinquency  there  was  no  payment,  and 
the  true  owner  might  have  forborne  suit  for  that 
reason. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  628,  52» ;  Dec.  Dig.  «=» 
94.] 

4.  Advesse  Possession  «=s>86@)  —  Advkbsk 

Holding— Relationship  of  Proceeds. 
In  determining  whether   a  possession   was 
adverse,   the  close  relationship  of  the   parties 
may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fil  601-608;   Dec.  Dig.  «=> 
85(2).] 
6.  Appeal   and   HtooH  <s>931(l)— Retixw— 

Presumptions. 
In  reviewing  findings  of  ttet  by  the  trial 
court  evidence  m  support  of  such  findings  will 
be  presumed  true. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Bror,  Cent  Dig.  {  3762;   Dec.  Dig.  «=>9S1(1).] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  J.  A.  Allen,  Judge. 

Action  by  Annie  Gallo  against  A.  Gallo. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Webster,  Webster  &  Blewett,  of  Stockton, 
and  Farnsworth  &  HcClure,  of  VisaUa,  for 
appellant  A.  H.  Ashley,  of  Stockton,  and 
Power  &  McFadzean,  of  Vlsalia,  for  respond- 
ent. 

EIiLISON,  Judge  pro  tern.  Plaintltr 
brought  this  action  to  quiet  her  title  to  the 
northeast  quarter  of  a  certain  section  of  land 
situated  in  Tulare  county,  and  obtained  Judg- 
ment as  prayed  for.  The  defendant  appeals. 
On  the  trial  the  plaintiff  Introduced  as  evi- 
dence of  her  title  to  the  quarter  section  a 
patent  from  the  United  States  to  her  hus- 
band, Giacomo  Gallo,  dated  August  9,  1897, 
and  a  deed  from  the  latter  to  her,  of  August 
12,  1911,  conveying  the  land.  The  defendant 
(who  is  a  brother  of  said  Giacomo  GaUo),  as 
a  defense  alleged  that  he  had  obtained  title 
to  the  land  by  adverse  possession,  and  made 
no  other  claim.  Upon  this  appeal  the  defend- 
ant insists  that  the  findings  of  the  court  to 
the  effect  that  he  had  not  acquired  title  by 
adverse  possession  are  not  sustained  by  the 
evidence,  and  this  Is  the  only  question  pre- 
sented. 

[1,  2]  The  record  shows  that  at  about  the 
time  plaintiff's  grantor  obtained  his  patent  for 
the  northeast  quarter  of  the  section  the  de- 
fendant obtained  a  patent  for  the  northwest 
quarter  of  the  same  section.  Evidently  the 
land  was  considered  of  little  value  at  the 
time.  Neither  brother  lived  nor  resided  upon 
the  land  covered  by  his  patent  for  any  long 
period  after  obtaining  it,  and  neither  has 
lived  on  any  part  of  the  half  section  for  many 


£=>For  other  cases  s«e  same  topic  and  KET-NUUBER  In  all  Key-Numbered  DiEMts  and  Indexes 


Digitized  by 


Google 


C«U 


QAXJLO  y.  OAUX) 


•106» 


years.  (The  ptalntUTs  quarter  section  ad- 
Joins  tbe  defendant's  on  the  east,  and  the  two 
constitute  the  north  half  of  the  section.)  The 
defendant  testified  that  he  bnllt  a  fence  on 
the  east  side  of  the  land  in  dispute  about 
1903,  and  daring  the  same  year  Inclosed  the 
half  section.  The  fence  was  of  poets  and 
three  wires.  When  he  first  built  the  fence 
he  leased  the  half  section  to  one  Goodale  for 
two  years  at  a  rental  of  99  per  year.  "He 
agreed  to  pay  the  taxes  and  build  the  fence." 
He  pastured  some  cattle  on  it  for  two  years. 
At  some  date,  not  stated,  defendant  leased 
the  half  section  to  a  man,  whose  name  he 
cannot  recall,  under  a  verbal  lease  for  five 
years.  He  paid  the  rent,  |40,  for  one  year 
and  no  more,  and  defendant  does  not  know 
how  long  he  was  on  the  land,  but  never  saw 
him  after  the  first  year.  In  1911  he  leased 
the  land  to  one  Howard  for  five  years  under 
a  written  lease.  This  action  was  begun  in 
October,  likl2.  The  defendant  never  resided 
on  the  land  in  dispute,  and  never  made  any 
use  of  it  except  as  above  stated.  The  land  is 
in  Tulare  county,  and  plaintifTs  grantor,  dur- 
ing all  this  time,  lived  in  Stockton,  and  de- 
fendant testified  his  brother  never  knew  be 
was  leasing  the  land.  He  also  testified  tliat 
he  had  the  whole  half  section  assessed  to 
himself  and  paid  all  taxes  on  it  for  at  least 
IS  years.  The  evidence  as  to  the  payment  of 
taxes  is  that  they  went  delinquent  in  1906, 
and  that  no  taxes  were  paid  in  1906,  1907 
and  1908  until  1906,  when  the  defendant 
redeemed  the  land  from  tax  sales. 

Hie  witness  John  Gallo  testified  that  in  the 
year  1908  the  defendant  told  his  father  (the 
husband  of  plaintifT)  that  be  wanted  some 
money  for  taxes,  and  bis  father  laughed  and 
said  to  him:  "What  rents  are  you  getting 
from  the  land?'  He  said:  "Not  much."  So 
father  said  to  him:  "If  you  will  pay  all  the 
taxes,  what  is  left  you  can. keep  for  yonr 
troublea" 

It  is  very  dear  to  us  that  the  defendant 
did  not  sustain  his  plea  of  adverse  possession. 
The  elements  required  to  make  out  an  ad- 
verse possession  sufficient  to  constitute  a 
defense  under  the  statute  of  limitations  are 
clearly  stated  In  Unger  v.  Mooney,  63  OaL 
595,  49  Am.  Bep.  100,  and  need  not  here  be 
repeated.    In  said  case  it  is  said: 

"The  adverse  character  of  the  noisesslon  mast 
in  every  case  be  manifested  tP  the  ewner.  The 
owner  must  be  notified,  in  some  way,  that  the 
possession  is  hostile  to  bis  claim,  or  the  statute 
does  not  operate  on  his  rif^ht.  *  *  *  As  was 
said  in  the  case  cited  in  [Trustees  of  Town  of 
East  Hampton  v.  Kirk]  84  N.  Y.  [215,  38  Am. 
Rep.  505]  per  Andrews,  J.,  'the  object  of  the 
statute  defining  the  acta  essential  to  constitnte 
an  adverse  possession  is  that  the  real  owner 
may,  by  unequivocal  acts  of  the  disseisor,  have 
notice  of  the  hostile  daim  and  be  thereby  called 


npon  to  assert  his  legal  title.*  Hence  an  open 
and  notorious  occupation  with  hostile  intent  is 
a  necessary  constituent  of  an  adverse"  holding. 

The  defendant  did  not  personally  occupy 
the  land.  No  one  nor  all  of  the  persons  to 
whom  he  leased  it  ever  occupied  it  for  any 
five  coitsecutive  years. 

[3]  The  record  does  not  show  that  taxeH 
were  paid  for  any  one  period  of  five  years. 
Under  the  decisions  construing  subdivision  2 
of  section  326  of  the  Code  of  Civil  Procedure, 
it  is  held  that  redeeming  land  from  tax  sales 
la  not  the  payment  of  taxes  contemplated  by 
the  law  as  an  element  of  adverse  possession. 

"If  it  [the  payment  of  taxes]  is  an  element  in 
the  adverse  possession  tending  to  show  good 
faith,  certainly  during  those  years  in  which  the 
taxes  have  not  been  paid  the  possession  lacks  an 
essential  element  required  in  the  statute.  Dur- 
ing aU  the  years  in  which  the  delinquency  was 
allowed,  the  true  owner  might  forl>ear  salt  be- 
cause of  his  knowledge  that  the  person  in  pos- 
session bad  not  paid  taxes,  thereby  Indicating 
that  be  was  not  holding  adversely."  McDonald 
V.  McCoy,  121  CaL  73,  53  Pac  427.     . 

[4]  The  relationship  of  the  parties  has  a 
bearing  and  may  well  be  considered.  Two 
brothers  owning  adjoining  land  of  little  value 
— far  from  where  they  are  residing — ^used  only 
tier  grazing  stock.  One  brother  puts  a  wire 
fence  around  both  holdings  and  leases  it  for 
short  periods.  Such  act  from  a  stranger,  own- 
ing no  adjoining  land,  would  have  far  greater 
significance;  aa  showing  a  hostile  holding, 
than  when  being  done  by  a  brother  owning  the 
adjoining  land. 

[6]  In  considering  the  case  on  appeal.  It 
will  be  presumed  that  all  testimony  introduc- 
ed at  the  trial  tending  to  support  the  findings 
of  the  trial  court  was  accepted  by  it  as  true. 
The  testimony  of  John  Oallo,  above  referred 
to,  wherein  he  states  that  in  1908  the  defend- 
ant asked  his  father  for  money  for  taxes  and 
the  latter  said  to  him,  "If  you  will  pay  the 
taxes,  what  is  left  you  can  keep  for  your 
troubles,"  is  sufficient  in  Itself  to  negative  all 
inferences  of  an  adverse  and  hostile  holding, 
and  clearly  sufficient  to  show  that  plaintlfC's 
grantor  was  not  advised  of  any  hostile  claims, 
but  rather  points  to  an  understanding  be- 
tween brothers  for  their  mutual  benefit  See 
Mattes  V.  Hall,  28  Oal.  App.  361,  152  Paa 
486.  Considering  tbe  family  relationship  of 
the  parties,  the  language  used  by  the  District 
Court  of  Appeal  In  Glowner  v.  De  Alvarez, 
10  Cal.  App.  196,  101  Pac.  433,  seems  not  in- 
appropriate for  quotation  in  this  connection: 

"There  are  no  equities  in  favor  of  a  party 
seekiDK  by  adverse  holding  to  acquire  the  proper- 
ty of  another." 

The  Judgment  is  clearly  right  and  is  af- 
firmed. 

We  concur:    OHIPMAN,  P.  J.;  HART,  J. 
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(District  Court  of  Appeal,  Third  District,  Cali- 

fomia.     Av«.  1,  1916.) 

1.  Cbwinai.   Law    «=390(3)— Coitbts— Jubis- 
oionoN. 

A  justice  of  the  peace  ia  without  jurisdie- 
tion  of  an  offense,  where  the  punislunent  pre- 
scribed is  imprisonment  in  the  state  peniten- 
tiary. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
I<aw,  Cent  Vig.  {  133;  Dec.  Dig.  «s>90(3).] 

2.  Cbimimai.   Law    «s>84(1)— Jukudictioh— 

The  Whitney  Act  (St.  1886.  p.  218)  provides 
that  ill  cities  having  over  30,000  and  under  100,- 
000  inhabitants  judicial  power  shall  be  vested  in 
the  police  court  held  by  the  city  justices,  which 
court  shall  have  exclusive  jurisdiction  of  cer- 
tain public  offenses  committed  within  the  city, 
including  all  misdemeanors  punishable  by  fine  or 
imprisonment,  or  both.  In  1905  by  (St.  1005, 
p.  705),  section  1426,  relating  to  the  jurisdic- 
ti!oii|  of  justice  courts  in  criminal  coses,  and 
providing  that  such  courts  shall  have  jurisdic- 
tion of  all  misdemeanors  punishable  by  fine  not 
exceeding^  $500  or  imprisonment  not  exceeding 
six  months,  or  both,  committed  within  theii 
respective  counties,  was  added  to  the  Penal 
Code.  Code  Civ.  Proc.  {  115,  which  contained 
identical  provisions,  was  repealed  by  St.  1901, 
p.  682.  Held,  that  in  view  of  the  enactment 
and  repeal  of  such  sections  the  provisions  of 
the  Whitney  Act,  relating  to  cities  falling  with- 
in its  provisions,  were  repealed,  and  any  jus- 
tice of  the  county  has  jurisdiction  of  misde- 
meanors committed  within  the  city. 

[Ud.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  115,  120,  121;  Dec.  Dig. 
<e=»84(l) ;  Statutes,  Cent  Dig.  {  353.] 

8.    COUBTS    «=>41— EaTABUSHMENT^-CHABTEB. 
Prior  to  the  enactment  of  Const,  art.  11,  i 
8%.  police  courts  could  not  be  established  by 
freeholders'  charters. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  162,  181-183 ;  Dec.  Dig.  <8=»4:i.] 

4.  Cbiminal  Law  €=984(1)— Pouoe  Coubts— 

.    JUBlaDICTION. 

The  freeboldere'  charter  of  the  city  of  Sac- 
ramento approved  in  1911  (St.  Extra  Sesa.  1911, 
p.  305)  creates  a  police  court  for  the  dty  with 
jurisdiction  of  all  misdemeanors  enumerated  by 
the  general  laws  or  ordinances  of  the  city  and 
all  crimes  cognizable  by  the  justice  of  the  peace. 
Held,  that  the  approval  of  such  charter  did  not 
there  being  no  provision  that  the  jurisdiction 
of  such  police  court  should  be  exclusive,  repeal 
Pen.  Code,  (  1425,  so  as  to  deprive  a  justice  of 
the  county  of  jurisdiction  over  misdemeanors 
committed  within  the  limits  of  the  city. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  116,  120.  121 ;  Dec.  Dig.  «=» 
84(1) ;  Statutes,  Cent.  Dig.  $  353.] 

In  the  matter  of  the  application  of  Yee 
Elm  Mah  for  a  writ  of  habeas  corpus.  Writ 
discharged,  and  petitioner  remanded. 

John  Q.  Brown,  of  Sacramento,  for  peti- 
tioner. Lee  Gebhart,  Hugh  B.  Bradford, 
Dlst  Atty.,  and  S.  F.  Otis,  Asst.  DIst  Atty., 
all  of  Sacramento,  for  respondent 

HART,  J.  In  the  justice's  court  of  River- 
side township.  In  the  county  of  Sacramento, 
the  petitioner  was  charged  with  and  con- 
victed of  a  misdemeanor  growing  out  of  the 
violation  by  him  of  the  legislative  act  en- 


titled "An  act  to  regmlate  the  sale  of  poi- 
sons," etc.,  and,  claiming  that  the  Judgment 
of  convictloa  Is  void  because  the  court  be* 
fore  which  he  was  tried  was  without  juris- 
diction to  try  the  action  against  him,  be 
seeks  his  release  from  the  custody  of  the 
sheriff  of  Sacramento  county,  by  whom  he  la 
now  being  detained  by  authority  of  the  said 
Judgment  of  conviction  and  sentence  there- 
upon Imposed  upon  him,  through  the  writ  of 
habeas  corpus. 

[1]  In  the  outset  It  may  be  observed  that, 
although  the  act  of  the  violation  of  certain 
of  whose  provisions  the  petitioner  was  ad- 
judged guilty  prescribes  penalties  tor  the 
first  and  second  convictions  thereunder 
which  are  within  the  jurisdiction  of  Jnstlceif 
or  police  courts  to  Impose,  yet  for  a  third 
conviction  of  the  same  person  for  the  viola- 
tion of  the  provisions  thereof,  the  punish- 
ment prescribed  is  by  Imprisonment  In  the 
state  prison  for  not  less  than  one  year  and 
not  more  than  five  years.  It  hence  follows 
that,  where  a  person  Is  dhargsd  with  the  vio- 
lation of  the  provisions  of  said  act,  together 
with  two  previous  oonvlctlons  thereunder, 
jurisdiction  to  try  the  person  so  offending  la 
In  the  superior  court  People  v.  Sacramento 
Butchers'  Association,  12  Cal.  App.  471,  478. 
107  Paa  712.  It  la,  however,  conceded  by  the 
petitioner  that  the  conviction  of  which  be 
here  complains  was  of  what  is  popularly 
termed  a  simple  or  "high-grade"  misde- 
meanor, of  whidi  Justices'  and  police  courts 
have  jurisdiction,  and  this  concession  neces- 
sarily carries  with  It  the  fiirther  concession 
that  he  was  not  charged  with  and  convicted 
of  a  violation  of  the  provisions  of  the  statute 
with  two  prior  convictions  thereunder. 

[2]  The  point  made  by  the  petitioner,  how- 
ever, results  from  the  following  facts:  That. 
as  the  petition  shows  and  the  demurrer  in- 
terposed thereto  by  the  respondent  admits, 
the  crime  of  which  he  was  convicted  was 
committed  within  the  limits  of  the  dty  and 
the  judicial  torrashlp  of  Sacramento,  said 
township  being  co-extenslve,  territorially, 
with  the  municipal  limits  of  said  dty ;  that 
Riverside  township.  In  the  county  of  Sacra- 
mento, in  which  the  petitioner  was  dialled 
with,  tried  for,  and  convicted  of  the  offense 
for  which  he  Is  now  being  restrained  of  bis 
liberty.  Is  not  embraced  within  or  a  part  of 
the  city  of  Sacramento.  In  other  words,  and 
in  brief,  the  petition  shows  that  the  crime  of 
which  the  petitioner  stands  convicted  was 
committed  within  the  municipal  limits  of  the 
city  of  Sacramento,  and  that  he  was  charged, 
prosecuted  and  convicted  in  a  judldal  town- 
ship territorially  Independent  of  and  distinct 
from  the  said  dty  and  township.  It  Is  the 
contention  that  under  the  terms  of  the  so- 
caUed  Whitney  Act  (St  1885,  p.  21S),  the 
police  court  of  the  dty  of  Sacramento  has 
sole  and  exduslve  Jurisdiction  of  all  mis- 
demeanors punishable  by  fine  or  Imprison- 
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went,  or  by  both  audi  fine  and  imprison- 
ment, ootumltted  within  the  limits  of  said 
city,  and  that  therefore  a  justice's  court 
whose  township  or  territorial  jurisdiction  is 
outside  or  not  embraced  within  the  limits  of 
said  city  cannot  legally  acquire  or  exercise 
jurisdiction  of  misdemeanors  so  committed. 
It  follows,  80  the  argument  goes,  that  the 
conviction  of  the  petitioner  in  the  justice's 
court  of  Klverside  township  is  coram  non 
judlce  and  V(dd. 
The  Whitney  Act,  section  1,  provides: 
"The  judieial  power  of  every  city  having  thir- 
ty thouaand  and  under  one  handred  thousand 
inhabitants,  shall  be  vested  in  a  jpoUce  court  to 
be  held  therein  by  the  city  justices,  or  one  of 
them,  to  be  designated  by  the  mayor,  but  either 
of  said  city  pustices  may  hold  such  court  with- 
out such  designation,  and  it  is  hereby  made  the 
dut^  of  said  city  justices,  in  addition  to  the 
duties  now  required  of  them  by  law,  to  hold  said 
police  court. 

"Sec.  2.  The  police  eonrt  shall  have  exclusive 
jnriadiction  of  the  following  public  offenses 
committed  in  the  dty:  First,  petit  larceny. 
Second,  assault  or  battery,  not  charged  to  have 
been  committpd  upon  a  public  omcer  in  the 
discharge  of  official  duty,  or  with  intent  to  kill. 
Third,  breaches  of  the  peace,  riots,  affrays,  com- 
mitting willful  injury  to  property,  and  all  mis- 
demeanors punisbable  by  fine  or  by  imprison- 
ment, or  bv  both  such  6ne  and  imprisonment. 
Fourth,  of  proceedings  respecting  vagrants, 
lewd,  or  disorderly  itersons." 

The  third  section  Invests  said  court  with 
"exclusive  jurisdiction  of  all  proceedings  for 
violation  of  any  ordinance  of  said  city,  both 
dvll  and  criminal,  and  of  an  action  for  the 
collection  of  any  license  required  by  any  ordi- 
nance of  said  city."  Said  court  Is  also  author- 
ized by  said  act  to  hear  and  conduct  the  pre- 
liminary examination  of  charges  of  which 
the  superior  court  has  jurisdiction  and  to 
commit  the  offenders  to  trial  in  said  last 
mentioned  court. 

The  argument  advanced  in  support  of  the 
position  that  from  the  foregoing  provisions  of 
the  Whitney  Act  the  city  of  Sacramento,  as 
a  municipal  corporation,  derives  all  the  ju- 
dicial power  with  which  It  is  invested  Is, 
so  it  is  asserted  and  contended,  that  the 
census  of  the  year  1010  disclosed  that  said 
city  had  acquired  a  population  of  over  30,000 
inhabitants,  but  still  contained  less  than  100,- 
000  Inhabitants,  and  that  said  city,  therefore, 
after  the  said  census  was  taken  and  upon 
the  official  declaration  thereof,  was  automat- 
ically shifted  into 'a  dass  wbtcli  brought  it 
within  the  scope  of  the  Whitney  Act  with 
respect  to  its  judicial  power;  that  said  dty 
Is  still  a  dty  having  a  population  of  over 
90,000  and  under  100,000  Inhabitants  and  still 
subject  to  the  provisions  of  the  Whitney  Act 
regulating  the  power  and  jurisdiction  of  the 
police  courts  in  dtles  of  that  class. 

Varying  legislation  respecting  justices' 
and  police  courts,  their  power  and  jurisdic- 
tion, has,  from  time  to  time,  been  enacted 
since  the  adoption  of  the  Codes  In  1872 ;  but, 
in  deddlng  the  question  submitted  in  this 
proceeding,  it  is  not  necessary  to  review  said 
l^^latioii  or  enter  into  a  detailed  examina- 


tion of  the  changes  and  amendments  so  made 
in  the  law  with  respect  to  those  courts.  It 
is  sufficient  If  we  find,  as  we  think  we  have 
correctly  found,  that  the  provisions  of  the 
Whitney  Act,  even  if  at  any  time  they  were 
applicable  to  the  dty  of  Sacramento,  have 
been.  In  so  far  as  they  affected  the  question 
of  the  jurisdiction  of  the  police  court  of 
said  dty,  superseded  by  legislation  enacted 
subsequently  to  the  passage  of  said  act. 

The  Legislature  of  1905  (St  1905,  p.  706) 
added  a  new  section  to  the  Penal  -Oode,  num- 
bered 1426,  which  is  now  a  part  of  said  Code, 
and  which  prescribes  and  regulates  the  juris- 
diction of  justices'  courts  in  criminal  cases. 
It  is  by  said  section  provided,  among  other 
things,  that  said  courts  shall  have  jurisdic- 
tion of  "all  misdemeanors,  punishable  by  fine 
not  exceeding  five  hundred  dollars,  or  Im- 
prisonment not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment,"  committed 
wittain  their  respective  counties.  That  see- 
tion  or  the  predse  provisions  thereof  were 
embraced  within  section  115  of  the  Code  of 
Civil  Procedure  (see  Deering's  Pocket  Edi- 
tion, Code  Civ.  Proc.,  of  year  1908) ;  but  the 
Legislature,  doubtless  vie?vlng  the  subject- 
matter  of  said  section  as  coming  strictly  and 
hence  more  appropriately  within  the  pur- 
view, nature,  and  purpose  of  the  Penal  Code, 
adopted  said  section  into  and  as  a  part  of 
the  latter  Code  in  the  year  1905,  as  stated. 
In  1907,  the  Legislature,  at  its  regular  ses- 
sion, In  furtherance  of  its  manifest  object  of 
making  the  provisions  of  the  section  a  part 
of  the  criminal  law  system  of  our  state,  re- 
pealed section  115  of  the  Code  of  Civil  Pro- 
cedure.   Stats.  1007,  p.  682. 

While  it  Is  true,  as  seen,  that  the  provisions 
of  section  142S  of  the  Penal  Code  were,  as 
section  115  of  the  Code  of  Civil  Procedure,  a 
part  of  the  law  of  the  state  and  no  doubt 
governed  in  the  matter  of  the  jurisdiction  of 
justices'  courts  (unless  they  were  or  had  been 
superseded  by  some  subsequent  enactment) 
prior  to  and  at  the  time  said  section  142S  of 
the  Penal  Code  was  enacted,  It  is  also  obvi- 
ously true  that  the  enactment  of  said  last 
mentioned  section  constituted  and  involved 
an  act  of  new  and  independent  legislation,  or 
an  act  no  different,  in  a  legal  sense,  from 
any  other  legislative  act  involving  legisla- 
tion upon  a  subject  upon  which  there  bad 
theretofore  been  no  legislation  by  the  Legis- 
lature. The  Legislature,  In  other  words,  in 
enacting  section  1425,  put  an  entirely  new 
section  Into  the  Penal  Code,  notwithstanding 
that  the  identical  section  had  been  and  then 
was  the  law  of  the  state,  expressed  in  the 
form  of  a  section  of  another  of  the  four 
Codes.  And  In  so  enacting  said  section,  the 
Legislature  gave  vent  to  its  latest  utterance 
or  expression  upon  the  subject  to  which  the 
section  relates.  The  effect  of  the  enactment 
of  the  section  was  therefore  to  repeal  at 
least  so  much  of  the  provisions  of  the  Whit- 
ney Act  as  pretended  or  purported  to  vest 
in  the  police  court  of  the  dty  of  Sacramento 
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"exduslTe  jiulsdictioa  of  *  *  *  all  mls- 
demeauotB  punishable  by  fine  or  by  Impiiaon- 
luent,  or  by  both  such  fine  and  Imprlaon- 
ment,"  committed  In  said  city,  assuming  only 
for  the  purposes  of  this  case  that  by  the  pro- 
visions of  the  Whitney  Act  the  power  and 
jurisdiction  of  the  police  court  of  said  city  had 
theretofore  been  governed  and  regulated. 
This  la  only  to  say  that  section  1425  of  the 
Penal  Code  is  now  the  law  which  Is  contnA- 
Ung  In  the  matter  of  the  Jurisdiction  of  Jus 


BuccesafuUy.  Ttae  aotborlty  for  the  estab- 
llsbment  of  police  oouts  by  freeholders' 
ctaartett  ia  in  section  S^,  art.  11,  of  the  Con- 
stitution.  That  authority  was  first  conferred 
by  the  people  through  the  Constltatlon  by  an 
amendment  added  to  that  instrument  in  the 
year  1880.  Section  8M,,  art.  IL  Prior  to  the 
adoption  of  that  amendment  courts  could  not 
be  established  by  a  freeholders'  charter,  or 
by  a  mere  ooncorient  restdutioD,  the  means 
whereby  the  slate  leglslatlTe  body  approves 


tlces'  courts,  and  that,  unless  that  section  i  such  a  charter.    Bz  parte  Sparks,  '120  Cal. 
runs  counter  to  some  subsequent  legislation  |  385^  52  Pac.  715.    Parentbettcally,  it  may  be 


upon  the  subject,  those  courts  have  jurisdic- 
tion of  any  of  the  offenses  therein  enumerat- 


stated  that  the  said  amendment  haa  since 
been  added  to  by  other  amendments  adopted 


ed  committed  anywhere  within  their  respec- .  by  the  people,  which,  however,  in  no  way  aX- 
tive  counties.    It  follows,  of  course,  subject,  feet  the  question  submitted  here, 
however,  to  the  quallflcntion  that  bo  much  of  |     By  the  provlslonB,  then,  of  the  charter  of 
section  1425  as  confers  such  Jurisdiction  has  the  city  of  Sacramento  we  must  be  guided  In 
not,  since  Its  enactment,  been  repealed  either  determining  the  powers  and  Jurisdiction  of 


expressly  or  by  necessary  implication,  that  it 
was  within  the  lawful  Jurisdiction  of  the  jus- 
tice's court  of  Blverslde  township  to  try  the 


the  police  court  of  said  dty,  and  whether 
the  jurisdiction  so  conferred  is  made  exclu- 
sive as  to  all  mlademeanors  cognizable  by  Jus- 


petltloner  for  the  misdemeanor  charged  to  tlces'  courts  committed  within  the  borders 


have  been  committed  by  him  within  the  lim- 
its of  the  dty  of  Sacramento,  said  township 
being,  as  seen,  as  is  the  dty  of  Sacramento, 
within  the  county  of  Sacramento. 

[),  4]  The  only  legislation  to  -whidi  our  at- 
tention has  been  directed  or  whidi  we  have 
in  mind,  purporting  to  prescribe  the  powers 
and  jurisdiction  of  the  police  court  of  the 
dty  of  Sacramento,  and  which  baa  been  had 
since  the  enactment  of  section  1425  of  the 
Penal  Code,  is  to  be  found  among  the  provi- 
sions of  the  freeholders'  charter  of  the  dty 
of  Sacramento,  approved  by  the  Legislature 
at  its  extra  session  in  the  year  1911.  State. 
&  Amend'ts  to  the  Codes,  Extra  Session,  1911, 
p.  305.  But  the  provisions  of  said  charter 
relating  to  the  powers  and  Jurisdiction  of  the 
police  court  of  said  city  are  in  no  manner  or 
degree  repugnant  to  or  inconsistent  with  the 
powers  and  jurisdiction  of  justices'  courts  as 
conferred  by  section  1425  of  the  Penal  Code. 
And  we  think  it  Is  very  plain  that  the  judl- 
dal  scheme  established  by  said  charter  was 
intended  to  and  does  supersede  or  take  the 
place  of  any  previously  established  scheme 
for  a  police  court  for  said  city.  Article  12 
of  the  charter  of  said  city  contains,  among 
other  provisions,  the  following: 

"Sec.  162.  There  is  hereby  constituted  a  po- 
lice court  in  and  for  the  dty  of  Sacramen- 

mSk'4oTir;T,/em«nl'4\n^^^  meaning,  not  that  thus  the  several 

by  the  general  laws  or  by  ordinances  of  the  city  justices  courts  Of  the  county  of  Sacramento 
and  of  all  other  crimes  cognizable  by  justices'  shall  not  exercise  the  jurisdiction  over  mis- 
courts  and  courts  of  justices  of  the  peace  and  i  demeanors  committed  anywhere  within  the 

police  courts  under  the  Constitntion  and  laws  '  t___,^„,,„,  k„ /■„.■„„  _*  *i,«  „,....<-..  „#  q.-_ 

of  the  state  of  California.  •  •  •  3.  Of  the  ,  territorial  boundaries  of  the  county  of  Sacra- 
examination  and  commitment  of  persons  charg- ;  mento,  induding,  of  course,  the  dty  of  Sacra- 
ed  with  the  commission  of  any  offense  that  may  {  mento,  as  provided  by  section  1425  of  the 
be  prosecuted  by  indictment  or  information.  4.jpenal  Code,  but  that,  as  stated,  the  police 
afreX^"?o^f'V^"1^riaw'"u^'ci.°'pSS  court  may  also  exerdse.  along  with  the  Jus- 


of  said  dty.  Under  cardinal  canons  of  con- 
struction, the  artlde  In  said  charter  creating 
and  establishing  a  iK>Uce  court  in  said  dty 
supersedes  or  necessarily  r^jwals,  bo  far  as 
the  dty  of  Sacramoito  is  concerned,  any 
provisions  of  any  previous  section  purporting 
to  confer  Jurisdiction  upon  said  court.  It 
is  very  dear  that  the  provisions  of  said 
charter  setting  up  a  imllce  court  in  said  city 
do  not  pretend,  nor  can  they  reasonably  be 
construed  to  have  been  Intended,  to  confer 
upon  the  court  bo  established  exdusive  Juris- 
diction of  all  simple  misdemeanors  cMumitted 
within  the  limits  of  said  dty.  The  word  "ex- 
dusive" is  nowhere  used  in  those  provisicMis. 
it  is  obvious  to  our  minds  that  the  most  that 
was  Intended  by  those  provisions  of  the  char- 
ter, so  far  as  are  concerned  misdemeanors 
committed  under  the  general  laws  of  the 
state,  is  that  the  police  court  of  said  dty 
shall  have  concurrent  jurisdiction  with  the 
justices'  courts  of  the  county  of  such  mis- 
demeanors when  they  are  committed  within 
the  limits  of  said  city.  This  dearly  appears 
to  be  true  from  the  language  of  the  first 
subdivision  of  section  164,  viz.: 

"Said  police  court  shall  have  jurisdiction  of 
all  misdemeanors  ennmerated  by  the  general 
laws  •  •  •  and  of  all  other  crimes  co^i- 
zable  by  justices'  courts  and  courts  of  jnsticea 
of  the  peace" 


courts, 
peace. 


justices' 
•    •    •» 


courts,    or    justices    of    tiie 


tlces'  courts  of  the  county  acting  upon  the 
authority  of  the  mentioned  section  of  the 


The  validity  of  said  artlde  of  the  said  Penal  Code,  jurisdiction  over  "aU  mlsdemean> 
charter  is  not  questioned  here,  nor  could  It  be  |  ors  enumerated  by  the  general  laws  of  the 
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state"  committed  within  the  limits  of  said 
city.  We  can  perceive  no  reasonable  ground 
iqwn  wbloh  any  other  construction  can  be 
given  the  provisions  of  the  charter  under 
consideration. 

It  will  not,  of  course,  bie  doubted  that  but 
for  that  particular  provision  of  the  Sacra- 
mento dty  charter  which  gives  to  the  police 
court  its  Jurisdiction  over  misdemeanors  un- 
der the  general  laws,  or  a  like  provision  in 
some  general  law  of  the  state,  the  police  court 
of  said  city  would  not  have  jurisdiction  over 
such  misdemeanors  or  of  "other  crimes  cog- 
nisable by  Justices'  conrts,"  whatever  those 
"other  crimes"  might  be  if  not  coming  within 
the  category  of  misdemeanorB;  for  the  pow- 
ers and  Jurisdiction  of  a  police  court  proceed 
from  special  legislative  grant  only,  and  when 
a  statute  or  a  charter,  legally  sanctioned  by 
the  Leglslatnre,  undertakes  to  establish  such 
a  court  and  to  grant  to  It  the  requlaite.  pow> 
era  and  Jurisdiction  for  Its  limited  purposes, 
such  court's  powers  and  Jurisdiction  must  be 
measured  by  and  remain  within  the  terms  of 
the  grant. 

Our  conclusion  to,  as  must  be  manifest 
from  the  views  herein  expressed,  that,  tt  the 
Whitney  Act  ever  applied  to  the  police  court 
of  the  dty  of  Sacramento,  its  provisions,  so 
far  as  they  purport  to  give  that  court  exclu- 
sive Jurisdiction  of  misdemeanon  pnalsbable 
by  fine  not  exceeding  $909  or  tmpriaonment 
not  exceeding  six  months,  or  by  both  such  flne 
MBd  imprisonment,  committed  within  the  Urn- 
Its  of  the  city  of  Sacramento,  have  been,  so 
far  as  said  dty  Is  concerned,  repealed  or 
superseded  by  the  more  recent  legislative 
mandate  on  that  subject  as  expressed  in  sec 
tlon  1429  of  the  Penal  Code;  that,  moreover, 
said  provlslans  have  been  superseded  by  the 
provisions  of  the  fineeh<dders'  charter  of  said 
dty,  adopted  and  approved  in  the  year  1911, 
establishing  a.  police  court  therein  and  pre- 
scribing and  regulating  its  powers  and  Jurls- 
dlction,  and  that  said  charter  provisions  are 
not  in  conflict  with  or  repugnant  to  any  pro- 
vision of  section  1425  of  the  Penal  Code.  It 
follows,  of  course,  that  the  Justice's  court 
of  Riverside  township  did  not  transcend  Its 
lawful  authority  and  Jurisdiction  in  taking 
cognizance  of  and  trying  the  case  made 
against  the  petitioner  by  the  complaint  charg- 
ing him  with  a  misdemeanor  under  the  gen- 
eral law  of  the  state. 

Accordingly,  the  demurrer  to  the  petition  is 
sustained,  the  writ  disdiarged,  and  the  peti- 
tioner remanded. 

I  concur;   CHIPMAN,  P.  J. 

HOPKINS  V.  SANDERSON  et  al.    (dv.  1955.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.  14,  1916.) 

Apfbjx  and  Ebbob  «=!»417(2)— None*  of  Ap- 
PEAir-SuFFiciENCY— Names  of  Pabties. 
In   an   action  wherein   plaintiff  obtained   a 
jndgment  against  the  several  defendants  named 


as  composing  the  board  of  trustees  of  a  high 
school  district,  a  notice  of  appeal  bearing  the 
title  of  the  case  as  against  one  named  defend- 
ant, "et  al.,"  without  naming  them,  and  stating 
in  the  body  thereof  "that  the  defendants  above 
named"  hereby  appeal,  was  suffldent,  in  view  of 
the  liberal  rule  of  construction  wliicb  must  be 
applied  to  such  notices,  and  the  fact  that  the  ap- 
peal must  necessarily  be  made  on  the  part  of 
all  the  defendants  or  none  at  all. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2142;  Dec.  Dig.  <S=>417(2).] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  for  mandamus  by  Gwynn  B.  Hop- 
kins, otherwise  known  as  Mrs.  M.  P.  Hopkins, 
against  Charles  L.  Sanderson  and  others, 
comi)oslng  the  Board  of  Trustees  of  the 
Whlttler  Union  High  School  District.  Judg- 
ment for  plaintifr,  and  defendants  appeal. 
Motion  to  dismiss  appeal  denied. 

See,  also,  168  Paa  1064. 

A  J.  Hill,  Co.  Counsel,  and  Hugh  Oordon, 
Jr.,  Deputy  Co.  Counsel,  both  of  Los  Angeles, 
for  appellants.  M.  P.  H<q;>kln8,  of  Los  An- 
geles, for  respondent. 

JAMES,  J.  Motion  to  dismiss  appeal  for  al- 
leged lack  of  suffldent  notice.  The  respond- 
ent, as  appears  both  from  the  affidavit  of  her 
attorney  and  the  certified  copies  of  documents 
presented  by  defendants,  sued  for  and  obtain- 
ed Judgment  of  mandamus  against  Charles 
L.  Sanderson  and  four  other  persons  men- 
tioned In  the  title  of  the  suit  by  name  and 
as  composing  the  board  of  trustees  of  the 
Whlttler  union  high  school  district  A  notice 
of  appeal  was  given.  That  notice  bore  at  its 
head  the  title  of  the  case  in  the  following 
forpi: 

"Gwynn  BJ.  HopUns,  Otherwise  Known  as 
Mrs.  M.  P.  Hopkins,  Plaintiff,  v.  Charles  L. 
Sanderson  et  al,   Defendants.'' 

In  the  body  of  the  notice  it  was  stated: 

"That  the  defendants  above  named  desire  to 
appeal  and  do  hereby  appeal  •  •  •  from 
the  whole  of  that  certain  order  •  •  •  and 
from  the  whole  of  the  judgment  of  the  afore- 
said superior  court;  ♦  •  •  and  the  defend- 
ants hereby  request  that  the  transcript  of  the 
testimony  and  evidence  taken  *  *  *  be  made 
up  and  prepared." 

The  point  upon  which  a  dismissal  of  the  ap- 
peal is  asked  is  that  the  notice  was  insuffi- 
dent  to  institute  an  appeal  on  behalf  of  all 
of  the  defendants  who  were  sued  in  the  ac- 
tion, as  they  are  not  named  in  the  title  which 
appears  at  the  head  of  the  notice  of  appeal. 
As  has  already  been  stated,  the  defendants 
compose  the  board  of  trustees  of  the  Whittier 
union  high  school  district  and  were  sued  Joint- 
ly as  such.  Taking  the  notice  of  appeal  in  its 
substance,  It  seems  very  clear  that  the  inten- 
tion was  made  manifest  to  take  an  appeal  on 
behalf  of  all  of  the  defendants.  There  would 
be  no  room  for  question  as  to  the  suffldency 
of  this  notice,  had  the  defendants,  after  desig- 
nating the  titie  as  they  have  at  the  head  of 
their  notice  of  appeal,  proceeded  to  state  "that 
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the  defendants  in  the  above-entitled  action  de- 
sire to  appeal  and  do  hereby  appeal."  And 
In  view  of  the  liberal  rule  of  construction 
which  must  be  applied  to  such  notices  in  or- 
der to  effectuate  the  right  of  the  parties  to 
an  appeal,  we  feel  it  but  reasonable  to  hold 
that  the  language  employed  by  the  defend- 
ants in  the  body  of  their  notice,  wherein  the 
words  are  used,  "the  defendants  above  nam- 
ed," should  be  construed  as  indicating  all  of 
the  defendants  sued  in  the  action  and  against 
whom  Judgment  was  entered.  As  sustaining 
the  view  that  these  notices  should  be  liber- 
ally construed,  we  refer  to  the  decision  in  the 
case  of  Estate  of  Nelson,  128  CaL  242,  60 
Pac.  772,  In  which  case  the  Supreme  Court 
suggests  that  where  a  notice  of  appeal  is 
imperfect  in  a  matter  not  deemed  of  vital 
substance,  leave  to  correct  under  the  permis- 
sion given  by  section  473,  Code  of  Civil  Pro- 
cedure, might  be  taken. 

There  is  hardly  any  room  for  the  claim  in 
this  case  that  the  plaintiff  could  have  been 
misled  by  the  notice  of  appeal  and  left  in 
'  doubt  as  to  which  of  the  parties  intended  to 
seek  a  review  of  the  judgment  awarded  to 
her.  The  defendants  composed  an  official 
board  and  their  interest  in  the  action  was,  in 
that  particular,  joint.  Necessarily,  as  plain- 
tiff's counsel  himself  suggests,  the  appeal 
should  be  on  the  part  of  all  of  the  defend- 
ants or  none  at  all.  Clearly,  then,  where  the 
plural  form  was  made  use  of  in  the  wording 
of  the  notice  of  appeal,  the  Intention  was  ap- 
parent that'  all  of  the  defendants  should  be 
affected  by  the  proceedings. 

The  motion  to  dismiss  the  appeal  Is  denied. 

We  concur:    CONREY,  P.  J.;  SHAW,  J. 


HOPKINS  V.  SANDERSON  et  aL    {dr.  19B5.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    July  24,  1916.) 

Schools  and  School  Distbicts  4=363(1)  — 
Engagement  of  Libbabian— Acceptancb— 
Time— Statute. 
Where  the  board  of  trustees  of  a  school  dis- 
trict made  an  offer  to  plaintiff  to  employ  her  as 
Ubrariao,  and  the  notice  thereof  stated  that  it 
was  given  in  conformity  with  School  Code,  Cal. 
{  1C17,  and  that  an  acceptance  thereof  was 
required  thereunder  within  twenty  days,  and 
that  faiUire  to  so  accept  rendered  the  position 
vacant,  regardless  of  whether  the  school  code 
required  such  notice  of  acceptance  in  case  of  a 
librarian,  the  board  could  require  a  notice  of  ac- 
ceptance, so  that  plaintiff,  not  having  accepted 
within  the  time  limited,  was  not  entitled  to  the 
salary  attached  to  the  position. 

[Ed.  Note.— For  other  cases,  sec  Schools  and 
School  Districts,  Cent.  Dig.  {§  149,  160;  Dec. 
Dig.  <S==>63(1).] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  for  mandamus  by  Owynn  E.  Hop- 
kins, otherwise  known  as  Mr&  M.  P.  Hopkins, 
against  Charles   L.   Sanderson  and   others. 


composing  the  board  of  trustees  of  the  Whit- 
tier  Union  High  School  District.  Judgment 
for  plaintiff,  and  defendants  appeaL  Be- 
versed. 

See,  also,  159  Pac.  1063. 

A.  J.  Hill.  Co.  Counsel,  Hugh  Gordon,  Jr., 
Deputy  Co.  Counsel,  and  Frederick  W.  Smith, 
all  of  Los  Angeles  for  appellants.  M.  P.  Hop- 
kins, of  Los  Angeles,  for  respondent. 

JAMES,  J.  The  plaintiff  herein  was 
awarded  in  the  trial  court  a  writ  of  mandate 
to  compel  the  payment  to  her  of  certain  mon- 
ey which  she  alleged  was  due  her  for  three 
months'  services  as  librarian  for  the  Whit- 
tier  union  high  school  district.  She  alleges 
that  she  was  employed  by  the  board  of  trus- 
tees of  said  district  on  the  4th  day  of  June, 
1916.  This  employment  was  denied  on  the 
part  of  the  defendants,  and  It  was  alleged 
affirmatively  that  there  bad  been  an  offer 
made  to  the  plaintiff  to  employ  her  In  the 
capacity  of  librarian,  said  offer  being  made 
with  the  express  condition  that  notice  of  ac- 
ceptance should  be  furnished  within  twenty 
days,  and  that  no  such  notice  was  furnished 
within  said  time.  On  behalf  of  the  plaintiff 
there  was  introduced  in  evidence  a  minute 
record  of  the  board  of  trustees  of  a  meeting 
held  on  June  4,  1915,  wherein  the  employ- 
ment of  various  i^eraons  as  teachers  and  in 
other  capacities  was  recorded,  the  plaintiff 
being  one  of  the  number  mentioned  in  that 
minute.  Upon  this  proof  plaintiff  rested  as 
having  made  out  a  pritaia  fade  case.  In  the 
answer  a  copy  of  the.  document  which  it  was 
alleged  had  been  sent  to  the  plaintiff,  notify- 
ing her  of  ber  employment  as  librarian,  was 
set  out.  An  affidavit  contradicting  the  gen- 
uineness and  due  execution  of  the  Instru- 
ment was  filed,  raising  an  issue  as  to  that 
matter.  That  notice  contained  the  foUbwlng 
provision: 

"This  notice  is  in  conformity  with  section 
1617  of  the  California  School  Code.  ,An  ac- 
ceptance of  same  is  required  under  provisions  of 
game  section,  wil^hin  twenty  days.  Failure  to 
comply  with  such  provision  renders  the  position 
vacant" 

The  original  notice  was  not  Intrdduced 
in  evidence.  When  the  defendants  sought 
to  prove  by  an  officer  of  the  school  board 
that  the  notice  as  alleged  had  been  sent 
to  the  plaintiff,  it  was  objected  that  no 
demand  bad  been  made  for  the  production 
of  the  original,  and  that  secondary  evi- 
dence to  establish  the  fact  was  not  proper 
to  be  received.  There  was  considerable 
argument  had  at  the  trial  upon  the  ques- 
tion raised  by  the  objection.  However,  wlth- 
.out  objection,  the  president  of  the  school 
board  was  permitted  to  testify  thot  the  board 
of  trustees  elected  the  plaintiff  with  the  pro- 
viso, as  outlined  in  a  notice  which  was  sent 
to  her,  that  ratification  or  acceptance  by  the 
employe  must  be  signed  and  returned  within. 
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twenty  days,  or  tbe  crfBce  woald  become  tk- 
cant  It  was,  therefore,  goffioiently  made  to 
appear  that  tbe  employment  of  the  petitioner 
as  made  by  the  board  at  Its  meeting  of  June 
4,  191S,  wa«  conditional  npon  notice  of  ac- 
ceptance being  received  within  twenty  days 
thereafter.  As  we  have  before  stated,  it  WM 
not  contended  that  there  was  any  such  ae* 
ceptance  within  the  time  provided;  tn  fbct, 
tbe  ezpreae  testimony  showed  that  the  plain- 
tiff did  not  attempt  to  oomply  with  the  re- 
anlroaoent  until  after  the  twenty  days  had 
expired.  The  board  them  rinsed  to  consider 
her  acceptance  as  being  within  time  and  re- 
faaed  to  certify  to  her  employment. 

It  is  said  that  tbe  offer  of  employment  re- 
qolrlog  acceptance  within  twenty  days  only 
applied  to  teachers,  citing  section  lOLT  of  the 
Political  Code.  That  section  In  Its  proTtakns 
relating  to  the  acceptance  of  school  positions 
does  refer  only  to  teachers  when  It  declares: 

"Prorided  farther,  that  any  teacher  who  shall 
Ml  to-signifT  his  acceptance  witbfai  twenty  days 
after  such  election,  sball  be  deemed  to  have  de- 
dined  the  same^    *     •    • " 

The  trial  Judge,  seems  to  have  agreed 
wltb  this  ooqtention,  when  he-  found  that 
the  employment  of  the  petitioner  was 
completed  at  the  time  of  the  meeting  of 
the  board  of  trustees.  In  support  of  such 
determlnatiom  the  argument  Is  that,  as 
the  board  of  trustees  was  not  reQulreU 
In  the  case  of  employes  other  than  teach- 
ers to  demand  that  notice  of  acceptance  be 
given  within  twenty  days,  the  engagement 
of  such  other  employes'  would  be  complete  at 
the  time  of  the  adoption  of  the  resolution 
selecting  them.  We  are  not  in  accord  with 
the  trial  court  In  this  conclusion.  It  was 
undoubtedly  within  the  right  of  the  boa^d 
of  trustees  to  require  a  notice  of  acc^tance 
to  be  given  on  the  inrt  of  the  person  proposed 
to  be  employed;  and  whether  tlie  section  of 
tbe  school  law  referred  to  required  It  or  not, 
it  was  without  question  the  belief  of  the 
board  that  the  section  did  so  require  it,  aijd 
it  was  tlielr  Intent,  when  the  notice  of  selec- 
tion was  sent  to  ^  plaintiff,  that  the  em- 
plojrment  should  not  be  completed  until  the 
plalntlfl  had  notified  the  board  that  she  would 
accept  th^r  offer.  If  such  a  condition  were 
wholly  nnaathorised,  then  where  the  board 
did  make  the  condition  it  would  follow,  not 
that  the  contract  of  employment  was  com- 
pleted at  tlie  time  the  resolution  was  adopt- 
ed, but  that  there  was  no  employment,  as  it 
was  wholly  without  «he  Intent  of  the  board 
at  that  time  so  to  make  It  complete.  We 
think  the  trial  Judge  was  in  error  as  to  his 
conclusion,  and  that  the  plaintiff,  not  having 
accepted  the  position  offered  to  her  within 
the  time  limited,  was  not  entitled  to  tlw 
salary  attached  to  the  position. 

The  judgment  M  reversed. 

We  concur:   C30NRBT,  P.  J.;   SHAW,  J. 


In  re  SOALB.    (Civ.  2032.) 

(District  Oonrt  of  Appeal,  Second  District,  OaU- 
fomia.    July  24,  1»16.) 

1.  Affeai.  and  Bbsob  «=>1011(1>— Pbxstiuf- 

TIONS. 
A  Court  of  Appeal  must  assume  the  facts 
to  be  as  found  by  the  trial  court  if  supported  by 
the  evidence,  notwithstanding  other  evidence  to 
the  ooatrary. 

[Bd.  Mote;— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  8083-8988;  Dec.  Dig.  «=» 
1011(1).] 

2.  Tbiai.  «=>163— Motion  fob  Nonsuit— Suf- 
riciBHOT  or  MonoH. 

Motion  tot  BODsuit,  if  in  general  tenos,  fail- 
ing to  BDccify  any  particular  defect  in  tiie  evi- 
dence, Bhould  be  disregarded. 

riCd.  Note.— For  other  cases,  see  Trial,  (3ent. 
Dig.  §  371 :  Dec.  Dig.  «=>1(J3.] 

3.  AriOBNsr  and  Client  «a344(l),  63(1)  — 

DlSBABMBNT— DkFKMSISS. 

Under  Code  Civ.  Proc.  {  282,  subd.  6,  requir- 
ing attorneys  to  maintain  inviolate  their  clients' 
confidences,  one  alleging  unprofessional  conduct' 
moat  prove  that  she  reposed  confidence  in  tbe 
accused  as  an  attoi^ey,  and  that  he  violated  such 
confidence,  and  it  is  a  good  defense,  as  to  trans- 
actions prior  to  1911,  that  the  cUent  did  not' deal 
with  bim  as  an  attorney;  sectiou  287  as  then 
in  force  failing  to  provide  for  disbarment  in 
such  cases. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cfient,  Cent  Dig.  {{  65,  62,  74;  Dec.  Dig.  «=» 
44(1),  68(1).] 

4.  Attobnbt  and  Cxunt  «=96B(2)  —  Disbab- 

MZNT— DSFENSEB. 

Evidence  held  to  show  that  a  client  reposed 
confidence  in  accused  as  an  attorney,  so  that 
bis  violation  thereof  rendered  him  subject  to 
disbarment,  though  he  entered  no  fee  charges, 
and  though  the  transaction  was  in  ordinary 
business,  the  profession  of  attorney  not  bcin;; 
conflaed  to  appearances  in  court -but  including 
also  general  counsel. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  |  76;   Dec.  Dig.  <S=>53C2).l 
6.  Attobnet  and  Client  «=»44(1)— DisbaB' 

lutNT  —  Defenses  —  "Maintain  Inviolate 

THE  CONFIDKNCB." 

l%e  phrase  "msintain  inviolate  the  cooft- 
dence,"  as  contained  la  Code  Civ.  Proc  I  Se^ 
is  not  confined  merely  to  noncommunication  of 
facts  learned  in  the  course  of  professional  em- 

Sloyment;  for  the  sectimi  separately  imposes  the 
u^  to  "preserve  the  secrets  of  his  client" 
[Ed.  Note.— For  other  eases,  see  Attorney  and 
Cbent  Cent  Dig.  |(  66,  62;    Dec.  Dig.  «=> 

6.  Attobnet  and  Calient  4=353(2)— Disbab- 
MENT— Defenses. 

Evidence  Md  to  diow  violation  et  confidence 
of  client  so  as  to  subject  attorney  to  disbar- 
ment 

Ed.  Note.— For  other  cases,  see  Attorney  and 
'ent  Cent  Dig.  i  76;  Dec.  Dig.  <S=»53(2).] 

7.  Attobnet  and  iC(JBNT  $=353(2)— Dibbab- 
KENT— Defenses. 

To  sustain  accusatiaa  in  disbarment  proceed- 
ing for  alleged  violation  of  client's  confidence, 
it  is  not  necessary  to  establish  all  facts  as 
to  ultimate  loss  on  the  client's  part  which  might 
be  necessary  in  action  for  damages  for  deceit 

(Ed.  Note. — For  other  eases,  see  Attorney  and 
CUent,  Cent  Dig.  I  76;  Dec.  Dig.  «3>53(2).] 

8.  Attobnet  and  Client  «=o61— Disbabuxnt 
Fbooeedinob— Indefinite  Judqubnt.  . 

Where  attorney  was  alleged  to  have  defraud- 
ed a  dient  by  Indirect  sale  of  alleged  worthless 
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bonds,  under  evidence  tending  to  show  that  they 
had  some  ralue,  the  court,  in  judgment  of  tem- 
porary disbarment,  shoald  not  make  reinstate- 
ment depend  on  payment  of  the  accuser's  claim ; 
that  being  too  indefinite. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  {  84;  Dec.  Dig.  <3=»61.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Talt,  Judge. 

Proceedings  for  disbarment  at  Wilson  H. 
Soale  as  an  attorney  at  law.  From  Judgment 
of  disbarment,  the  defendant  appeals.  Modi- 
fled  and  affirmed. 

Gray,  Barker  &  Bowen  and  Wheaton  A. 
Gray,  all  of  Los  Angeles,  and  Bennett  &  Gary, 
of  Pasadena,  for  appellant.  Schweitzer  & 
Button,  of  Los  Angeles,  for  respondent. 

CONRBY,  P.  J.  The  Los  Angeles  Bar  As- 
sociation filed  in  the  superior  court  of  Los 
Angeles  county  an  accusation,  verified  by  the 
oath  of  one  Grace  A.  Milborn,  cliarglng  that 
Wilson  H.  Soale  had  violated  his  oath  as  an 
attorney  and  counselor  at  law  by  the  com- 
mission of  certain  acts  therein  described. 
An  answer  was  filed,  denying  the  facts  al- 
leged as  showing  defendant's  misconduct. 
After  trial  of  the  issues  thus  presented  the 
court  found  that  all  of  the  allegations  of  the 
accusation  are  true,  and  it  was  ordered: 

"That  the  accused  Wilson  H.  Soale,  ba  depriv- 
ed of  the  right  to  practice  as  an  attorney  at  law 
in  the  state  of  Cahfornia  for  one  year  from  date 
hereof,  and  thereafter  until  the  claim  of  the  ac- 
cuser, Grace  A.  Hilborn,  against  said  accused 
is  fully  paid." 

From  this  Judgment  he  appeals. 

In  September,  1809,  and  thereafter  during 
the  occurrence  of  the  transactions  involved 
in  this  case,  Mr.  Soale  as  a  member  of  the 
firm  of  Soale  &  Crump,  was  engaged  in  prac- 
tice as  an  attorney  and  counselor  at  law  in 
the  city  of  Pasadena,  CaL  At  the  beginning 
of  these  transactions  the  lady  now  known  as 
Grace  A.  Hilborn  was  Grace  Hilborn  Jen- 
kins, the  wife  of  one  Jenkins.  In  Septem- 
ber, 1909,  Mrs.  Jenkins  went  into  the  office 
of  Soale  &  Crump  and  entered  into  a  discus- 
sion with  Mr.  Boale  concerning  her  business 
affairs  and  her  property.  As  a  result  of  that 
discussion,  as  she  was  expecting  to  be  ab- 
sent from  Los  Angeles  county  for  some  time, 
Mrs.  Jenkins  executed  to  Mr.  Soale  and  Mr. 
Crump,  as  copartners,  a  general  power  of  at- 
torney which,  among  other  things,  authorized 
them  to  convey  real  property  for  her  and  in 
her  name.  According  to  her  testimony  this 
was  done  pursuant  to  a  suggestion  by  Mr. 
Soale  that  she  would  do  well  to  let  them  care 
for  the  property  and  look  out  for  It  for  her. 
Acting  under  this  employment  and  authority, 
an  exchange  of  property  was  negotiated  by 
which,  in  return  for  five  acres  of  land  owned 
by  Mrs.  Jenkins  near  Alhambra,  she  acquired 
$1,000  and  a  house  and  lot  in  Pasadena  which 
we  will  designate  as  the  Summit  avenue 
property.  The  matters  complained  of  In  this 
proceeding  relate  to  an  additional  transac- 


tion in  which  Mrs.  Jenkins  leoeived  4,000 
shares  of  stock  of  a.  corporation  called  the 
Automatic  Car  Coupler  Company,  in  ex- 
change for  the  Summit  avenue  property. 

In  January,  1910,  Mrs.  Jenkins  consulted 
Mr.  Soale  about  obtaining  a  divorce  from 
her  husband,  and  an  agreement  was  made 
as  to  the  amount  of  tlie  fee  to  be  iNiid  to 
Soale  &  Crump  for  tbeir  services  in  that 
matter.  Such  ia  the  effect  of  the  testimony 
of  Mrs.  Jenkins.  The  complaint  in  the  di- 
vorce action  was  not  filed  until  some  montbs 
after  the  first  consultatiou,  and  it  was  dur- 
ing that  interval  that  the  transactions  oc- 
curred which  are  the  subject  of  the  com- 
plaint herein. 

The  Antomatie  Car  Coupler  Company  ap- 
pears to  have  been  incorporated  In  the  early 
part  of  the  year  1909,  with  a  capital  atock  of 
50,000  shares  of  the  par  valne  eif  $1  eacb.  It 
was  organized  in  Pasadena,  and  its  princ^l 
business  grew  out  of  an  automatic  car  cou- 
pler Invention  which  was  transferred  to  the 
corporation  in  return  for  certain  shares  of 
the  stock.  At  the  same  time  shares  of  treas- 
ury stock  were  sold  at  10  cents  per  share,  and 
from  time  to  time  dnring  the  year  1909  the 
price  was  advanced  by  resolution  of  the  di- 
rectors of  the  corporation  until  tbey  bad 
raised  it  to  par  toe  sales  by  the  eomiMny. 
Mr.  Soale  was  one  of  the  early  stockholders. 
He  owned  4,000  shares  of  stodc  acquired  at 
10  cents  per  share.  Soale  &  Cramp  also 
owned  1,000  shares  of  stock.  The  4,000 
shares  belonging  to  Mr.  Soale  are  the  same 
shares  that  were  transferred  to  Mrs.  Jen- 
kins in  exchange  for  the  Summit  avenue 
property,  and  under  the  circumBtances  to 
which  we  Shall  refer.  In  November,  1909, 
Mr.  Soale  caused  the  4,000  shares  to  be 
transferred  to  his  son-in-law  Lewis  Sprague, 
and  left  the  new  certificate  with  Mrs.  Sprague 
for  her  husinnd.  Soale  received  no  oonsld- 
eration  for  this  transfer. 

Dr.  D.  T.  Bentley,  a  retired  physician  re- 
siding in  Pasadena,  was  engaged  in  the  real 
estate  business.  He  was  acquainted  with 
Mr.  Soale,  and  occasionally  consulted  him  in 
regard  to  legal  matters.  Mr.  Soale  informed 
him  that  Mrs.  Jenkins  wanted  to  trade  her 
Summit  avenue  property  for  stock.  There- 
upon Dr.  Bentley  called  upon  Mrs.  Jenkins 
and  entered  into  negotiations  with  her  for 
the  transfer  of  her  property  to  Spragae  in 
exchange  for  the  4,000  shares  which  were 
represented  as  the  property  of  Sprague. 
Thereupon  Mrs.  Jenkins  called  upon  Mr. 
Soale  and  told  him  of  Dr.  Bentley's  proposi- 
tion, and  tliat  she  had  told  Dr.  Bentley  that 
she  would  do  Just  exactly  as  Mr.  Soale  said, 
and  asked  him  if  he  knew  anything  about  the 
automatio  car  coupler  stock.  Soale  replied 
that  he  had  stock  in  the  company;  that  he 
was  surprised  tl^at  any  stock  had  been  of- 
fered for  sale;  that  it  was  a  splendid  com- 
pany ;  had  $500  in  the  treasury ;  and  tliat  she 
would  be  very  lucky  to  get  it.    He  said;. 
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"I  faave  stock  in  it  myself,  so  I  can  watch  and 
care  for  it  for  you  just  exactly  and  take  care  of 
it  for  you.    Xou  leave  it  to  me." 

A  few  days  later  she  called  at  t&e  office, 
and  Mr.  Soale  lold  her  that  the  deed  was 
made  out  and  ready  for  her  to  algn  and  the 
certiflcate  of  stock  ordered.  She  signed  the 
deed,  and  he  handed  her  the  certificate.  The 
terms  of  the  transaction  were  that  in  ex- 
change for  the  stock,  received  at  a  valuation 
of  $4,000,  Mrs.  Jenkins  transferred  the  Sum- 
mit avenue  property  at  a  valuation  of  $6,000, 
but  subject  to  a  $2,000  mortgage,  and  in  ad- 
dition thereto  paid  $1,000.  This  $1,000  was 
paid  by  checks  to  tlte  order  of  Sprague,  in- 
dorsed by  him,  and  the  proceeds  received  by 
Soale.  The  only  way  in  which  Mr.  Soale  paid 
over  the  money  to  Sprague  was  by  using  it  in 
payment  of  bills  Ixumrred  for  the  support  of 
Sprague  and  his  family.  It  seems  that 
Sprague  had  never  been  able  to  support  his 
family,  and  that  Mr.  Soale  was  in  the  habit 
of  contributing  largely  to  the  suiHxnrt  of  that 
family  by  paying  its  Ulls  along  with  his  own. 

Daring  these  negotiations  Mr.  Soale  stat- 
ed to  Mrs.  Jenkins  that  he  had  been  looking 
this  thing  un  and  Lewis  Sprague  was  a  man 
about  town  who  wanted  a  home  and  was 
willing  to  trade,  but  did  not  tell  her,  and 
she  did  not  know  until  long  afterwards,  that 
Sprague  was  Soale's  son-in-law,  or  that  any 
financial  or  business  relations  existed  be- 
tween Soale  and  Spragua  Immediately  aft- 
er the  Summit  avenue  property  was  convey- 
ed to  Sprague,  Mr.  Soale  placed  that  proper- 
ty in  the  hands  of  real  estate  agents  for  sale. 
In  placing  the  property  with  B.  O.  Kendall 
Company,  as  agents,  he  gave  a  price  of  $5,000, 
and  stated  that  "it  is  a  snap,  and  will  not  be 
on  the  market  long  until  it  is  sold."  The 
deed  by  which  Mrs.  Jenkins  conveyed  the 
Summit  avenue  proi)erty  to  Lewis  Sprague 
was  executed  on  the  2d  day  of  March,  1910, 
and  recorded  July  28,  1910.  On  the  same 
day,  and  immediately  folI6wing  the  record 
of  that  deed,  there  was  recorded  another 
conveyance,  executed  July  26,  1910,  whereby 
Lewis  Sprague  and  his  wife  conveyed  the 
same  property  to  Wilson  H.  Soale.  A  few 
montlis  later  Mr.  Soale  conveyed  the  Sum- 
mit avenue  property  to  a  purchaser  subject 
to  the  existing  $2,000  mortgage,  and  receiv- 
ed a  further  consideration  of  $2,000.  He 
testified  that  this  $2,000  went  to  Sprague, 
bis  son-in-law;  but  he  further  stated  that 
this  was  done  by  paying  bills  amounting  to 
$2,000  and  a  great  deal  more  for  the  suste- 
nance of  his  son-in-law  and  bis  family. 
They  were  paid  with  Soale's  checks.  "That 
Is  the  way  the  business  was  carried  on  most 
of  the  time  they  were  married.  I  was  dis- 
bursing agent  for  the  whole  family,  and  they 
brought  the  bills  to  me." 

Dr.  Bentley  claimed  a  commission  for  ne- 
gotiating the  trade  in  which  he  acted  as 
agent.  When  Mrs,  Jenkins  informed  Mr. 
Soale  that  Bentley  wanted  to  charge  her  a 
commission,  Mr.  Soale  said: 


"Never  mind;  yon  leave  it  all  to  me.  I  will 
see  Bentlev  and  see  what  can  be  done.  You 
leave  it  all  for  me." 

Later  he  told  her  that  he  bad  managed  to 
get  Dr.  Bentley  down  to  $S0,  and  she  paid 
that  amount  through  Soale  to  Boitley. 
Soale  paid  Bentley  an  additional  sum  of 
$160  out  of  the  $1,000  obtained  from  Mrs. 
Jenkins  in  the  trade,  but  did  not  inform  Mrs. 
Joikins,  and  she  did  not  know  that  any- 
thing was  being  paid  to  Bentley  other  than 
the  $60  paid  as  above  stated. 

[1]  Many  of  tlie  facts  given  in  the  fore- 
going statement  were  denied  by  appellant  in 
his  testimony,  but  are  supported  by  other 
evidence.  We  give  them  as  the  facts  In  the 
case  because  the  court  found  that  all  of  the 
allegations  stated  in  tb«  accusation  are  true, 
and  It  is  neoessarily  implied  that  the  court 
found  these  facts  in  accordance  with  the  tes- 
timony of  the  accusing  witness  and  against 
the  testimony  of  appellant.  Under  the  well- 
established  rule^  a  Court  at  Appeal  must 
assume  the  facts  to  be  as  found  by  the  trial 
court  when  those  tacts  find  support  in  the 
evidence,  notwithstanding  other  evidence  to 
the  contrary. 

Aside  from  their  contenticm  that  some  of 
the  facts  above  stated  are  not  supported  by 
the  evidence,  counsel  for  appellant  insist 
that  there  is  no  evidence  to  support  the  im- 
plied finding  that  the  shares  of  stock  trans- 
ferred to  Mrs.  Jenkhut  vrere  not  substantial- 
ly worth  $4,000,  or  $1  per  share,  as  they 
were  assumed  to  be  in  making  the  exchange. 
They  farther  contend  tliat,  even  if  appellant 
defrauded  Mrs.  Jenkins  in  the  transaction 
he  was  not  in  that  transaction  acting  as  an 
attorney  at  law,  and  could  not  be  said  to 
have  violated  his  oath  and  duty  as  an  at- 
torney at  law  by  anything  that,  he  did  there- 
in. Finally  they  say  that  the  court  exceeded 
its  authority  in  rendering  the  judgment, 
which  not  only  ordered  that  the  accused  be 
deprived  of  the  right  to  practice  as  an  at- 
torney at  law  in  the  state  of  Callfora^a  for 
one  year  from  the  date  thereof,  but  further 
deprived  him  of  that  right  "until  the  claim 
of  the  accuser,  Grace  A.  Hllbom,  against 
said  accused  is  fully  paid." 

[2]  Aside  from  the  patent  rights  transfer- 
red to  it  and  possibly  a  small  sum  <tf  money 
in  the  treasury,  the  only  asset  of  the  Auto- 
matic Car  Coupler  Company  in  March,  1910, 
seems  to  have  been  a  certain  contract  dated 
November  1,  1009,  made  between  that  cor- 
poration and  the  Eilectric  Traction  Supply 
Company,  a  Missouri  corporation,  by  which 
the  latter  company  was  given  the  exclusive 
right  to  manufacture  and  sell  the  said  pat- 
ented automatic  couplings  within  the  Unit- 
ed States  of  America.  Certain  obligations 
were  entered  Into  by  the  Missouri  company 
for  the  payment  of  royalties,  and  a  mini- 
mum amount  was  named  for  a  series  of 
years  commencing  with  the  year  .beginning 
November  1,  1910.  It  was  not  shown  t^at 
any  business  has  ever  been  transacted  under 


Digitized  by 


Google 


1068 


159  PACIFJO  HHPOHTHB 


(CaL 


that  contract  or  kdj  Income  reoelred  there- 
from. Prior  to  March,  1910,  the  Automatic 
Car  Coupler  Company  had  manufactured  a 
limited  number  of  car  couplers,  which  had 
been  given  or  loaned  to  certain  railway  cor- 
porations, evidently  for  advertising  purposes. 
It  la  stated  in  the  testimony  of  Mrs.  Jen- 
kins that  when  she  consulted  Mr.  Soale 
about  the  proposed  exchange  Involved  In  this 
case,  he  said  that  the  Automatic  Car  Coup- 
ler Company  stock  was  well  worth  $1  per 
shttre,  and  perhaps  more.  He  also  told  her 
of  the  contract  with  the  Electric  Traction 
Supply  Company,  and  said  that  on  account 
of  this  contract  the  stock  would  be  as  good 
as  6  per  cent,  from  the  1st  of  November, 
1910;  but  he  also  gave  her  a  copy  of  the 
contract,  and  she  took  It  away  with  her.  On 
behalf  of  the  accuser  only  one  witness  was 
questioned  about  the  value  of  the  Automatic 
Car  Coupler  Company's  stock,  and  he  did 
not  <dalm  to  know  anything  about  Its  valua 
Over  defendant's  objection  this  witness,  J. 
W.  Dubbs,  was  permitted  to  say  that  when 
he  bought  stock  In  the  company  about  one 
{year  before  March,  1910,  he  bought  it  from 
the  company,  and  paid  10  cents  a  share.  At 
the  close  of  the  case  for  the  prosecution,  de- 
fendant's counsel  moved  for  a  nonsuit;  but 
as  it  was  in  general  terms  and  did  not  speci- 
fy any  particular  defect  in  the  evidence,  that 
motion  should  be  disregarded.  Coffey  v. 
Greenfield,  62  Cal.  902,  008;  £khroeder  ▼. 
Mauzy,  16  Cal.  App.  443,  450, 118  Pac  459. 

{3]  The  defendant  Introduced  much  evi- 
dence to  support  his  claim  that  the  market 
value  of  stock  in  this  company  was  equal  to 
or  In  excess  of  the  par  value,  and  it  Is  our 
duty  to  consider  all  of  the  evidence  and  de- 
termine whether  as  a  whole  the  evidence  Is 
sufficient  to  sustain  the  implied  finding 
against  defendant  on  this  branch  of  the  case ; 
for  notwithstanding  testimony  to  the  con- 
trary, the  finding  must  be  sustained  if  the 
record  ccmtains  evidence  wlilch  by  itself 
wouM  be  sufficient  to  support  such  finding. 
We  will  refer  to  defendant's  witnesses  in 
the  order  of  the  references  to  their  testimony 
In  the  brief  of  his  counsel.  Karl  Elliott  was 
the  secretary  of  the  corporation.  He  knew 
of  sales  made  early  in  1910  at  $1  per  share, 
and  one  sale  at  $1.25  per  share.  The  first 
stock  sold  by  a»e  company  was  at  10  cents 
a  share,  the  next  price  was  26  cents  a  share, 
next  SO  cents  a  share,  and  late  in  1909,  80 
cents  a  share.  After  that  the  asked  price 
was  91i  but  no  sales  were  made  by  the  com- 
pany at  that  price. 

Frank  R.  Bonriy  was  president  of  the  cor- 
poration. His  regular  occupation  was  that 
of  a  conductor  In  the  freight  department  of 
an  electric  railroad.  He  said  that  he  knew 
the  value  of  the  Automatic  stock  in  March, 
1910,  and  that  it  was  $1.12%  per  share.  He 
sold  200  shares  of  his  stock  at  that  time  and 
at  that  price.  It  was  much  sought  after, 
anid  still  worth  fl  per  share  even  down  to 


the  date  of  the  trial  in  April,  1913.  He 
knew  of  other  sales  as  follows:  1,000  shares 
sold  in  August,  1909,  by  the  corporation,  at 
80  cents;  400  shares  sold  in  August,  1909, 
by  the  corporation,  at  80  cents;  200  shares 
sold  in  December,  1909,  at  $1,  by  the  witness 
to  Mr.  Heiss ;  600  sharea  sold  by  the  witness 
in  November,  1909,  at  $1  per  stiare;  250 
shares  bought  by  the  witness  July  15,  1910, 
at  $1.25  per  share;  8,800  shares  bought  July 
1,  1910,  by  Mr.  Qoode,  at  $1  per  share;  3,- 
400  shares  bought  In  March,  1911,  by  Mr. 
Gtoode  at  $1  per  share.  The  principal  part 
of  Mr.  Benny's  stock  consisted  of  10,000 
shares  Issued  to  him  t>y  the  company  in  re- 
turn for  the  patent  rights  which  he  transfer- 
red to  It  In  March,  1909.  He  had  a  few 
other  small  transactions  In  the  stock  besides 
those  above  noted.  The  following  occurred 
on  his  cross-examination: 

"Q.  Did  you  ever  place  any  of  this  on  the  pub- 
lic market  for  sale?  A.  No,  sir.  Q.  Do  you 
know  whether  any  of  it  ever  was  placed  on  the 
market  for  sale?  A.  I  don't  know.  Q.  All  tbd 
sales  were  amouE  your  own  people  and  youz 
associates,  were  tney  not?  A.  It  was.  Q.  Offi- 
cers of  the  corporahon  and  their  associates;  all 
of  it  was  made  that  way?    A.  Yet." 

E.  S.  Goode  became  a  stockholder  in  this 
corporation  in  April,  1910,  when  he  purchas- 
ed between  11,000  and  12,000  shares  at  $1 
per  share.  While  he  asserted  that  be  would 
not  now  take  less  than  that  amount  for  his 
stock,  he  did  not  claim  that  he  knew  at  aAy 
time  what  the  stock  was  worth  In  the  mar- 
ket. On  cross-examination  this  witness  ad- 
mitted that  after  purchasing  the  stock  la 
question  he  made  an  assignment  for  the 
benefit  of  his  creditors  and  did  not  list  this 
property  as  part  of  his  assets.  "I.  bought 
the  stock  In  my  name  and  transferred  it  to 
my  wife  and  nephew,  except  50  shares  stood 
in  my  name.  ♦  ♦  •  •  I  was  trying  to  buy  a 
controlling  interest  In  the  company.  Would 
do  It  to-day  If  I  could  get  It" 

The  defendant  Wilson  H.  Soale,  testify- 
ing about  the  stock  transferred  to  Mrs.  Jen- 
kins, was  asked:  "Is  that  stock  worth  any 
money  now?"  to  which  he  replied:  "Certain- 
ly; It  is  worth  more  thaa  It  was  traded 
for."  C.  M.  Oruell,  a  shipping  clerk,  testified 
that  the  stock  was  quoted  at  from  $1  to  $1.13 
In  the  early  part  of  1910.  Cross-examination 
developed  that  he  had  very  little  actual 
knowledge  of  the  subject.  C.  H.  Wills  testi- 
fied that  the  market  value  of  the  stock  in 
thel  early  part  of  1910  was  80  cents  per 
share.  He  bad  bought  some  of  the  stock 
from  the  company  when  it  was  10  cents  per 
share,  and  later  sold  some  to  Mr.  Bonny  at 
$1  per  share.  F.  H.  Norwood,  the.  original 
patentee  of  the  automatic  car  coupler,  tes- 
tified that  the  value  of  the  stock  In  March, 
1910,  was  80  cents  per  share;  that  shortly 
before  that  time  he  sold  some  stock  to  Mr. 
Bonny  at  $1  per  shore.  Norwood  also  testi- 
fied that  be  received  10,000  ^diares  of  the 
stock  in  consideration  ot  the.  transfer  of  Mia 
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patent  ilgbts  to  the  company.  Whether  he 
and  Bonny  received  10,000  shares  each  for 
the  transfer  of  separate  patents,  or  reoeUed 
that  number  of  shares  Jointly  for  a  Joint 
transfer  of  patents  does  not  clearly  appear. 
Frank  L.  Heiss,  clothing  merchant,  testified 
that  the  value  of  this  stock  on  the  market 
In  February  and  March,  1910,  was  $1  per 
share.  He  bought  his  stock  from  Bonny  at 
that  price,  and  knew  of  other  sales  at  the 
same  price. 

On  this  record  was  the  court  Jnstifled  in 
determining  that  the  accnsed  Tiolated  his 
oath  and  his  duties  as  an  attorney  and  coon- 
selor  at  law?  One  of  the  stipulations  in  the 
statutory  oath  is  that  the  person  admitted 
will  faithfully  discharge  tbe  duties  of  an  atr 
tomey  and  counselor  at  law  to  the  best  of 
his  knowledge  and  ability.  One  of  these  du- 
ties requires  the  attorney  and  counselor  "to 
maintain  inviolate  the  confidence  •  ♦  •  of 
his  client"  Code  Olv.  Proc.  |  282,  subd.  6. 
In  order  to  support  the  charges  here,  It  must 
have  appeared  that  Mrs.  Jenkins  was  Mr. 
Scale's  client,  that  she  reposed  confidence  in 
him  as  a  counselor  at  law,  and  that  he  violat- 
ed that  confidence.  On  behalf  of  the  accused 
it  is  contended  that  in  connection  with  the 
exchange  of  Mrs.  Jenkins'  Summit  avenue 
property  tot  corporation  stock,  he  was  not 
acting  In  Us  capacity  as  an  attorney,  "be- 
cause In  its  nature  the  act  complained  of  was 
a  personal  business  transaction,  requiring  no 
skill  of  attorney  and  no  knowledge  or  under- 
standing of  law."  The  causes  for  which  an 
attorney  may  be  removed  or  suspended  are 
stated  in  sedtlon  287,  Code  of  Civil  Procedure. 
Under  that  section  as  amended  in  1911,  this 
defense  could  not  be  maintained;  but  if  the 
nature  of  the  facts  is  such  as  claimed  by 
the  accused,  that  would  be  a  good  defense 
against  charges  based,  as  these  are,  upon 
transactions  occurring  in  the  year  1910. 
Thus,  in  the  case  of  In  re  Collins,  147  Cal.  12, 
81  Pac.  222,  where  It  clearly  appeared  that 
the  acts  complained  of  were  not  done  by  the 
respondent  in  his  professional  capacity  or  in 
connection  with  any  matters  in  which  bis  du- 
ties as  an  attorney  were  involved,  it  was  held 
that: 

"To  the  extent  that  an  attorney  may  be  dis- 
barred for  causes  which  affect  big  moral  integ- 
rity in  dealings  with  others  of  a  purely  personal 
diaracter,  and  transacted  in  his  private  capa^ty, 
the  statute  has  provided  that  it  diaU  be  done  by 
tKe  court  only  when  he  has  been  convicted  of 
a  felony,  or  of  a  misdemeanor  involving  moral 
turpitude." 

[4,  i]  It  is  our  opinion,  however,  that  In 
these  transactions  Mrs.  Jenkins  reposed  confi- 
dence In  Mr.  Soale  as  a  counselor  at  law. 
The  evidence  does  not  indicate  that  he  was 
engaged  In  business  as  an  agent  or  broker,  or 
maintained  his  office  for  any  purpose  other 
than  in  the  course  of  his  profession  as  an  at- 
torney and  counselor.  She  went  to  him  in 
that  office  and  called  upon  him  for  advice  and 
assistance  in  the  conduct  of  ber  business  af- 


fairs, without  any  notloe  or  suggestion  that 
in  accepting  the  employment  he  was  repre- 
senting her  in  any  way  other  than  In  his  pro- 
fessional capacity.  The  occupation  of  a  law- 
yer is  not  confined  to  appearances  for  par- 
ties in  actions  in  courts  of  Justice.  A  very 
large  part  of  the  professional  work  done  by 
them  consists  in  advice  given  to  clients  for 
the  general  purpose  of  aiding  them  in  the  con- 
duct of  their  business  affairs.  At  the  time  of 
these  transactions  Mrs.  Jenkins  was  consult- 
ing Mr.  Soaie  concerning  a  proposed  action  at 
law,  and  it  appears  that  she  consulted  him 
about  her  other  business  affairs  indiscrimi- 
nately and  without  any  attempted  classifica- 
tion of  the  transactions  as  being  partly  with- 
in and  partly  without  the  scope  of  his  pro- 
fessional buslneas.  She  was  entitled  to  bfr< 
lleve  that  she  waa  under  his  care  as  a  coun- 
selor employed  by  her.  The  fact  that  In  this 
particular  transaction  he  did  not  enter  any 
fee  charges  against  her  does  not  change  the 
situation  at  all,  fOr  he  waa  entitled  to  ciiarge 
such  fees  if  he  so  desired.  We  conclude, 
tharefbre,  that  she  did  repose  confidence  in 
him  as  her  counselor  at  law,  and  the  only 
remaining  question  is  as  to  whether  or  not  be 
maintained  inviolate  that  confidence.  The 
phrase  "maintain  Inviolate  the  confidence," 
as  contained  in  section  282,  Code  of  Civil 
Procedure,  la  not  confined  merely  to  noncom- 
municatloB  of  facts  learned  in  the  course  of 
professional  onployment;  for  the  section  sep- 
arately imposes  the  duty  to  "preserve  the 
secrets  of  his  client" 

[f,  7]  Appellant  contends  that  under  th^ 
evidence  In  this  case  It  appears  that  he  did 
not  intend  to  wrong  Mrs.  Jenkins  or  to  de- 
fraud her  in  any  way  in  the  trade,  and  that 
even  if  false  representations  aad  conceal- 
ments occurred  which  are  chargeable  against 
him,  no  cause  of  action  has  been  established, 
since  the  stock  was  Is  fact  worth  the  (4,000 
wUch  it  cost  her.  Some  of  the  circumstances 
involved,  to  which  we  have  referred,  tend  to 
show  that  the  accused  secretly  treated  as  his 
own  property  whkdt,  by  his  advice  and  pur- 
suant to  a  plan  conceived  by  him,  she  was 
induced  to  transfer  to  a  third  person  with- 
out knowledge  of  the  fact  that  in  reality  her 
property  was  passing  into  appellant's  hands.' 
The  court  was  entitled  to  believe,  and  did 
believe,  these  to  be  the  facts;  and,  this  be- 
ing so,  tbe  conelusloo  is  clearly  warranted 
that  he  c<Mialdeted  the  transaction  as  one 
fat'omble  to  himself  and  to  which  he  believ- 
ed that  she  would  not  consent  if  she  had 
known  his  real  interest  therein.  Under  these 
droBiastances,  it  should  be  determined'  that 
a  lawyer  is  violating  the  confidence  of  his 
client,  even  though  In  its  ultimate  result  the 
transaction  does  not  lead  to  a  substantial 
Soancial  loss  on  the  part  of  the  dlent  In 
order  to  sustain  an  accusation  in  a  dis- 
barment proceeding  in  a  case  of  this  charac- 
ter, it  is  not  necessary  to  establish  all  of 
the  Xacts  with  reference  to  the  ultimate  less 
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on  the  part  of  the  client  which  might  be  nec> 
essary  in  an  action  broagbt  by  her  against 
him  for  damages  on  accovmt  of  the  alleged 
deceit. 

[8]  Our  conclusions,  as  above  stated,  are 
sufficient  to  require  ub  to  sustain  a  judgment 
removing   or   suspending   the   accused   from 
the  right  to  practice  his  profession.    We  have 
to  consider  further  only  the  claim  that  the 
court  exceeded  Its  authority  by  rendering  an 
indeflnlte  and  uncertain  Judgment  suspending 
the  accused,  not  only  for  one  year  from  the 
date  of  the  Judgment,  but  also  "thereafter  un- 
til the  claim  of  the  accuser,  Grace  A.  Hil- 
bom,  against  said  accused  is  fully  paid." 
The  court  found  that  all  of  the  allegations  of 
the  accusation  are  true.    One  of  these  allega- 
tions was  that  the  4,000  shares  of  stock  were 
worthless-    It  was  also  alleged  and  the  evi- 
dence shows  without  question  that  the  value 
parted  with  by  the  accuser  amounted  to  H<- 
000.    It  was  held  by  the  Supreme  Court  of 
California  in  the  only  decision  which  covers 
the  question  that  in  a  disbarment  proceeding 
the  accused  might  be  suspended  for  a  period 
not  necessarily  limited  as  a  fixed  and  deter^ 
nilnate  period  of  time,  but  could  be  for  an 
uncertain  time,  subject  to  the  right  of  the  ac- 
cused to  relieve  himself  therefrom  by  mak- 
ing restitution  of  a  stated  amount  of  money 
which  ,he  had  improperly  obtained  by  means 
of  his  professional  misconduct.    In  re  Tyler, 
78  Cal.  307,  20  Pac.  674,  12  Am.  St.  Rep.  66. 
In  that  case  the  record  showed  the  amount 
as  established  by  another  Judgment,  and  the 
Judgment  of  suspension  was  not  subject  to 
attack  by  reason  of  any  uncertainty  in  the 
amount  which  the  accused  was  required  to  re- 
store.   Following  that  decision,  we  think  the 
Judgment  in  the  case  at  bar  should  be  sus- 
tained In  the  form  In  which  It  was  entered, 
unless  It  requires  to  be  modified  on  account 
of  uncertainty  In  its  statement  of  the  amount 
of  the  claim  of  the  accuser.    If  the  evidence 
Is  suflldent  to  show  that  the  stock  was  worth- 
less, that  amount  would  be  $4,000,  with  Inter- 
est.   The  record  herein  shows  that  at  some 
time  the  accuser  obtained  a  Judgment  against 
Soale  by  reason  of  these  same  transactions, 
but  that  judgment  Is  not  before  the  court, 
'and  we  do  not  know  either  Its  date  or  the 
amount  to  be  recovered  as  specified  therein. 
We  think  that  the  evidence  in  this  case  Is 
Insufficient  to  prove  that  the  stock  was  worth- 
less.   That  being  so,  the  amount  of  the  claim 
referred  to  in  the  judgment  is  not  ascertain- 
ed, and  the  above-quoted  final  clause  thereof 
is  too  uncertain  to  be  capable  of  enforcement. 
It  Is  ordered  that  the  judgment  herein  be 
modified  by   striking  therefrom  the  words 
"and  thereafter  until  the  claim  of  the  ac- 
cuser, Grace  A.  Hilborn,  against  said  accused 
is  fully  paid."    As  thus  modified,  the  Judg- 
ment te  affirmed. 

We  concur:    JAMBS,  J.;   SHAW,  J. 


MUNSON  T.  BALDWIN  et  aL    (No.  ISlffit.) 

(Supreme  Court  of  Washington.     Sept  19, 

1916.) 

1.  KvmEKOT  «=>271(11)  —  Ofixk  ot  Cokfbo- 

1UB£— i^ELF-iJEBVINO   DECLABATIOH. 

In  an  action  for  the  rent  o£  furniture,  the 
admission  in  evidence  of  a  letter  from  plaintiff 
to  a  defendant  some  12  months  after  the  use  of 
the  furniture  under  the  alleged  rental  contract, 
stating  that  what  plaintiff  said  in  it  he  would 
not  consider  in  any  action  he  might  take  upon 
defendant's  refusal  to  accept  the  proposition, 
was  inadmisaihle  as  being  an  offer  of  compromise 
and  a  self-serving  declaration. 

[£d.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  {  1084;   Dec.  Dig.  <8=»271(ll).l 

2.  WrrNESSBS  <S=»414(D  —  Cobbobobatiok  — 
Self-Sebving  Declakation. 

In  an  action  for  the  rent  of  f omitare,  plain- 
tifTs  letter  to  a  defeadant,  a  selfHserving  declara- 
tion, was  not  admissibla  to  corroborate  plaintiS's 
testimony  that  he  had  a  previous  conversation 
with  defendant  in  regard  to  their  matters  o< 
difference. 

[Ed.  Note.— For  other  cases,  see  Witneaaes, 
Cent.  Dig.  {  1287;   Dec  Dig.  «a>414(l).] 

3.  JuooMEHT  «s>586(4}— Rxa  An-rcDiCATA. 

In  an  action  for  the  rent  of  fumiture,  the 
owner's  claim  was  not  barred  by  his  failure  to 
set  it  up  as  defense  in  a  former  suit,  in  which 
the  owners  of  the  apartment  where  the  fumiture 
was  in  use  recovered  judgment  against  the  owner 
of  the  fumiture  JEor  rentals  of  the  apartment  for 
two  months,  due  under  lease  thereof  by  tie  own- 
er of  the  furniture,  since  a  judgment  is  conclu- 
sive aa  to  all  matters  of  defense  which  might  and 
should  have  been  presented  in  an  action  only  as 
to  facta  which  negative,  or  which  are  inconsis- 
tent with,  the  facts  on  which  judgment  is  sought. 
[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  {{  1062,  1084,  1085 ;  Dec.  Dig.  «S=» 
585(4).] 

4.  Tbial  «=9l43  —  (30NIX10TIWO  Bvidsnck  — 

QtTEBTIONS  FOB  JtJBT. 

Questions  pf  fact  as  to  which  the  evidence 
was  sharply  in  conflict  should  have  been  submit- 
ted to  the  jury. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  342,  343 ;  Dec.  Dig.  «=>143.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   J.  T.  Ronald,  Judge. 

Action  by  Mark  Munson  against  Pauline  P. 
Baldwin  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Judgment  re- 
versed, and  cause  remanded  for  new  trial. 

Wm.  Hickman  Moore,  of  Seattle,  for  ap- 
pellants. Roney  &  Loveless,  of  Seattle,  for 
respondent 

MORRIS,  C.  J.  Respondent  brought  this 
action  to  recover  upon  13  separate  causes  pf 
action  for  the  rental  value  of  certain  furni- 
ture. In  the  first  cause  of  action  it  la  al- 
leged that,  on  or  about  the  20th  day  of  No- 
vember, 1909,  respondent  made  an  oral  con- 
tract with  the  appellants  to  lease  to  them  for 
an  Indeflnlte  period  all  of  the  fumiture  and 
household  furnishings  belonging  to  and  used 
In  connection  with  the  Monterey  Apartments, 
at  Seattle,  at  a  stipulated  rental  of  $100  per 
month,  no  part  of  which  had  been  paid.  Each 
of  the  other  12  causes  of  action  Is  similar  In 
language,  save  that  the  rent  Is  alleged  to  be 
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doe  for  each  of  flie  12  succeeding  months. 
Several  defenses  were  interposed,  among 
whlcli  was  a  plea  of  res  adjudicata  to  each 
cause  of  action.  A  Jury  was  Impaneled,  and 
at  the  conclusion  of  the  hearing  the  lower 
court  directed  a  verdict  for  respondent,  upon 
wbldi,  Judgment  being  entered,  the  appeal 
was  taken. 

[1, 2]  The  lower  court,  over  the  objection  of 
appellants,  admitted  In  evidence  a  letter 
written  by  respondent  to  appellant  Ewing 
some  12  months  after  the  use  of  the  fur- 
niture under  the  alleged  contract.  This  let- 
ter is  too  long  for  full  publication.  It  states 
that  it  is  a  proposition  for  a  full  settlement 
of  all  matters.  After  so  stating  the  writer 
says: 

"I  wish  to  set  before  you  my  side  of  the  ques- 
tion so  that  you  may  be  able  to  pass  judement 
with  a  more  full  knowledge  than  you  now  Eaye." 

Following  this  is  a  statement  of  what  re- 
spondent contends  to  be  the  facts,  with  argu- 
mentative matter  in  support  of  such  conten- 
tions. It  also  sets  forth  certain  conversa- 
tions with  one  Iiane  who  is  claimed  by  re- 
spondent to  be  the  agent  of  appellants  in  the 
leasing  of  the  furniture.  The  letter  ends  with 
this  statement: 

"What  I  have  said  to  you  in  this  proposition 
I  will  not  consider  at  all  in  any  action  that  I 
may  take  apon  refusal  of  yourself  to  accept 
this." 

In  our  opinion  the  admission  of  this  let- 
ter was  error.  First,  it  was  an  offer  of  com- 
promise; and,  second,  it  was  a  self-serving 
declaration.  It  is  an  established  rule  ef  evi- 
dence, subject  to  few  exceptions,  that  a  party 
cannot  offer  in  evidence  his  own  declara- 
tion relative  to  the  subject  in  controversy. 
The  exceptions  most  often  made  are  where  it 
is  necessary  to  prove  a  demand,  and  such  a 
demand  is  made  by  letter,  or  where  the  letter 
is  in  reply  to  one  from  the  opposite  party. 
This  letter  falls  within  neither  of  these,  or 
within  no  exception  called  to  our  attention. 
The  lower  court  was  of  the  opinion  that  the 
letter  was  admissible  as  showing  that  Swing's 
attention  was  called  to  the  fact  that  respond- 
ent's claim  for  the  rental  of  the  furniture  was 
based  upon  an  agreement  made  with  Lane  as 
appellants'  agent,  that  it  was  also  admissible 
for  the  purpose  of  corroborating  respondent's 
testimony  that  he  had  a  previous  conversation 
with  Ewing  in  regard  to  the  matters  of  dif- 
ference. Neither  one  of  these  propositions 
would  make  the  letter  admissible.  There 
was  no  necessity  for  ofTering  the  letter  upon 
the  first  point,  as  Munson  had  already  tes- 
tified to  two  conversations  with  Ewing,  In 
which  be  stated  his  claim  that  he  had  rented 
the  furniture  through  Lane  for  $100  per 
month.  As  to  the  second  point,  a  witness 
cannot  corroborate  himself  by  his  own  self- 
serving  declaration.  The  error  in  admitting 
this  letter  is  accentuated  when  the  lower 
court  makes  it  the  basis  for  an  instructed 
verdict,  holding  that  Ewlng's  failure  to  reply 
to  it  was  a  confirmation  of  the  agreement 


claimed  therein  to  have  been  made  with 
Lane ;  and,  having  failed  to.  deny  such  claim 
when  notified,  the  appellants  are  now  bound 
by  its  assertion. 

The  next  error  alleged  is  in  directing  an 
Instructed  verdict.  It  is  argued  by  respond- 
ent that  appellants  cannot  complain  of  the 
instructed  verdict  because  they  in  turn  mov- 
ed the  court  to  take  the  case  away  from 
the  Jury.  For  the  sake  of  the  'argument  it 
may  be  admitted  that  when  both  parties 
request  the  court  for  a  directed  verdict  upon 
the  facts,  neither  party  can  thereafter  com- 
plain that  the  Jury  was  not  permitted  to  pass 
upon  the  facta.  Appellant,  while  asking  the 
court  to  grant  Judgment  upon  the  law  of 
the  case  under  their  plea  of  res  adjudicata, 
did  not  submit  the  facts  to  the  court,  but 
only  the  question  of  law  involved  in  such 
plea. 

£t]  Upon  the  question  of  res  adjudicata, 
it  Is  the  contention  of  appellants  that  re- 
spondent's claim  for  the  rental  value  of  the 
furniture  should  have  been  set  up  as  a  de- 
fense in  a  former  suit  In  which  appellants 
recovered  Judgment  against  respondent  for 
rentals  due  under  the  lease  of  the  apartments 
for  the  months  of  October  and  November, 
1909.  Whether  or  not  sach  a  counterclaim 
could  have  been  set  up  is  not  now  an  issue. 
We  are  only  concerned  with  the  further  ques- 
tion. Is  the  failure  to  so  plead  it  barred  by 
the  Judgment  in  tbe  former  case?  The  rule 
as  generally  stated  is  that  a  Judgment  Is  con- 
clusive as  to  all  matters  of  defense  which 
might  and  should  have  been  presented  In  the 
action.  But  this  rule  bars  only  those  facts 
which  negative  or  are  Incotuistent  with  the 
facts  which  sustain  the  former  Judgment. 
When  tbe  facts  relied  upon  in  the  subsequent 
action  are  neither  Inconsistent  with  nor  in 
direct  opposition  to  tbe  facts  involved  in  the 
former  suit,  but  are  facts  which  may  be 
equally  true  with  the  former  facts,  then 
th^e  is  no  bar.  2  Black  on  Judgments,  f 
76T.  The  former  suit  was  upon  a  lease  for 
the  recovery  of  rentals  growing  out  of  re- 
spondent's use  and  occupancy  of  the  building. 
This  suit  is  for  the  rental  value  of  furniture 
which  respondent  claims  appellants. obligated 
themselves  to  pay  subsequent  to  November 
20,  1909.  We  find  no  inconsistency  with  the 
Judgment  establishing  respondent's  liability 
under  tbe  lease  and  an  Indebtedness  to  re- 
spondent under  a  subsequent  agreement  to 
pay  for  the  use  of  the  furniture.  The  de- 
fense of  res  adjudicata  is  therefore  overruled. 

[4]  Coming  again  to  the  question  of  the 
directed  verdict,  there  was  a  sharp  conflict 
both  aa  to  the  rental  value  of  the  furniture  and 
the  agreement  for  its  payment  This  confiict 
should  have  been  submitted  to  the  Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

PULLERTON,  MOUNT,  tXJJlS,  and 
CHADWICK,  33.,  concur. 
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HTTLIi  ▼.  DAVBSNPORT  et  nx.     (No.  13088.) 

(Supreme    (3oart    of   Washington.      Sept.    15, 
1916.) 

1.  Master  and  Sebvant  «=3l01,  102(8)— Du- 
ties OF  Mabteb— Sate  Place  to  Wobk. 
It  is  the  master's  duty  to  exercise  reasonable 
care  to  furnish  a  reasonably  safe  place  to  work 
and  reasonably  safe  appliances  and  to  promul- 
gate and  enforce  rules  reasonably  calculated  to 
keep  the  place  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  iS  171-178;   Dec.  Dig.  <8=> 
101,  102(8).] 
Z  Nequoencb  «s»136(9)  —  QuxsnoNS  itw 

JUEY. 

What  is  reasonable  care  in  a  ^ven  situation, 
whether  as  applied  to  the  question  of  primary 
negligence  or  tnat  of  contributory  negligence,  is 
always  a  question  for  the  jury  whenever  upon 
the  evidence  reusonable  minds  might  reach  differ- 
ent conclusions. 

[Ed.  Note.— For  other  coses,  see  Negligence, 
Cent.  Dig.  H  293-287 ;   Dec.  Dig.  <S=»136C9).] 

8.  Tbial  $=>16S  —  Effect  or  Motion  job 

NONSTTIT. 

On  a  motion  for  a  nonsuit  tlt«  plaintiff  ia 

entitled  to  the  benefit  of  eTer;^  inference  favor- 
able to  his  cause  of  action  which  can  reasonably 
be  drawn  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  873.  374;  Dec.  Dig.  <8=>166.] 

4.  Master  and  Sebvant  «=3>2S6(18)— Injubies 
TO  Sebvaitt  —  NEOLiaENCB  —  Questions  fob 

JCBX. 

Evidence  held  to  make  a  question  for  the 
Jnry  whether  the  master  was  negligent  in  provid- 
ing an  elevator  improperly  guarded  and  without 
warning  bells. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  1026;  Dec.  Dig.  <3=> 
286(18)1 

5.  Masteb  and  Sebvant  «5»2SG(8)— Ihjubies 
TO  Sebvant  —  Neouqencb  —  Questions 

FOB  JUBY. 

Custom  cannot  as  a  matter  of  law  telieva  tb« 
master  from  the  positive  duty  to  furnish  a  rea- 
sonably safe  place  and  appliances  to  work,  and 
promulgate  rules,  so  that,  where  the  question  is 
one  of  reasonable  human  conduct,  there  being  no 
absolute  standard,  it  is  always  for  the  jury  if 
on  the  facts  reasonable  men  might  differ. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1014;  Dec.  Dig.  «=» 
286(8).] 

6.  Masteb  and  Sebvant  «s>270(1U  —  Inju- 
BiEs  TO  Sebvant— NEOuasNCB— Evidence— 

CUBTOII. 

If  employment  of  signals  in  elevator  opera- 
tion is  not  customary,  that  is  mere  defensive 
matter,  admissible  on  the  issue  of  reasonable 
care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  0«nt.  Dig.  t  921;  Dec.  Dig.  «s» 
270(11)3 

7.  Masteb  and  Sebvant  «b»222(3)— Assuvp* 
TION  or  Risk. 

It  is  only  where  the  danger  of  the  act  which 
the  servant  undertakes  is  not  only  open,  patent, 
and  obvious  alike  to  man  and  master  and  equally 
appreciated  by  both,  but  is  ao  plain  that  reason- 
able men  could  not  differ  as  to  its  existence,  and 
so  imminent  that  a  reasonably  prudent  man 
would  not  undertake  the  act  at  all,  that  the  serv- 
ant assumes  the  risk  in  obeying  the  master's  or- 
der. 

[Ed.  Note.— For  other  cases,  see  Master  -and 
Servant,  Cent  Dig.  J'650;  Dec.  Dig.  ®=»222(3).J 


8.  Mabteb  and  Sebvant  «=3203(1>— AmuMF- 
noN  or  Bisk. 

The  doctrine  of  assumption  of  riak  ahoold 
not  be  extended  beyond  reasonable  limits. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  638-540,  542,  543 ;  Dec: 
Dig.  <Ss>203(l).] 

9.  Masteb  and  Sebvant  <S=>289(37)  —  Iirju- 
bies  to  Sebvant— Neouobnck—Qubstionb 

FOB  JUBT. 

When  there  is  room  for  reasonable  difference 
of  opinion  whether,  in  spite  of  order  to  use  an 
elevator,  the  servant  appreciated  the  danger  ao 
as  to  make  its  use  reckfeaa,  the  question  ia  for 
the  jury.  . 

[Qd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  1129;  Dec  Dig.  «3=» 
289(37)J 

10.  Mastbb  and  Sbbvant  «=>108(1),  265(3)-' 
Duties  or  Masteb— jSafx  Pulob  to  Wobk— 

Pbesumptions. 
The  positive  duty  to  furnish  a  safe  place  to 
work  and  safe  appliances  is  a  nondelegable  dutr 
of  the  master,  and  if  injury  occurs  through  lack 
of  elevator  signals,  it  must  be  assumed  that,  if 
there  had  been  signals,  the  injury  would  have 
been  averted. 

[Ed.  Note.— For  other  casea  see  Master  and 
Servant.  Cent  Dig.  H  175,  879,  897;  Dec.  Dig. 
<S^im(l),  265(3)1 

11.  Masteb  and  Sebvant  <3=»289(1)  —  Con- 
TRiBUTOBT  Neouqencb  —  QuEsnoir  roB 
Juby. 

Evidence  held  not  to  warrant  saying  aa  mat- 
ter of  law  that  plaintiff  servant  was  contribn- 
torily  negligent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1089;  Dec.  Dig.  «=> 
2890).! 

Department  L  Appeal  from  Superior 
Court,  Spokane  County;  Joseph  Sessions, 
Judge. 

Action  by  Loren  S.  Hull  against  It.  M.  Dav- 
enport and  wife.  From  Judgment  of  nonsuit, 
plaintiff  appeals.    Reversed  and  remanded. 

Plummer  ft  Lavin  and  Attwood  A.  Kirby,  an 
of  Spokane  (Mack  F.  Ooae,  of  Pomeroy,  of 
counsel),  for  appellant.  Danaon,  Williania  & 
Danson  and  Qeo.  D.  Lantz,  all  of  Spokane^  for 

respondents. 

ELLIS,  J.  Action  for  personal  injuries. 
Defendants  own  and  conduct  a  restaurant 
and  hotel  in  Spokane.  Plaintiff  was  an  ex- 
perienced waiter.  At  the  time  of  the  acci- 
dent he  was,  and  for  a  considerable  time 
had  been,  in  defendants'  service  In  that 
capacity.  His  duties  were  those  of  an  ordi- 
nary waiter  In  addition  to  which  he  was  re- 
quired to  keep  bis  tables  stocked  with  staple 
supplies  such  as  crackers,  sugar  and  th» 
like.  These  he  secured  from  the  commissary 
department,  located  in  the  basement  immedi- 
ately beneath  the  restaurant  proper  and  the 
kltdden,  which  were  on  the  first  floor.  At 
the  time  of  the  accident,  and  for  some 
months  prior  thereto,  defendants  had  Instal- 
led a  slow-moving  hydraulic  elevator  used 
indiscriminately  for  persons  and  freight,  ex- 
tending from  the  kitchen  immediately  ad- 
joining the  restaurant  to  the  basement  floor. 
All  of  the  waiters  and  employ^  about  the 
restaurant  and  storeroom,  estimated  by  wit- 
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nessea  at  OTer  100,  were  Hccoatomed  to  nae 
tbls  elevator  dally.  Three  sides  of  tbe  eleva- 
tor shaft  were  inclosed  by  lion  lattice  work. 
The  other  side  which  faced  the  kitchen  on 
the  upper  floor  and  the  storeroom  on  the  base- 
ment floor  was  open,  but  for  a  gate  which 
raised  and  lowered  automatically  as  the  ele- 
vator was  lowered  and  raised,  so  that  when 
the  elevator  was  at  the  kitchen  floor  the  gate 
would  be  at  the  basement  floor,  and  vice 
versa,  barring  the  entrance  to  the  elevator 
well  on  either  floor  when  the  car  was  at  tbe 
other.  The  gate  and  the  car  would  thus 
meet  each  other  at  about  half  tbe  distance 
between  the  two  floors.  The  elevator  was 
operated  by  means  of  a  chain  which  extend- 
ed through  the  floor  of  the  elevator,  by  pull- 
ing which  the  elevator  was  raised  or  lowered 
as  desired.  There  was  no  Operator  In  charge 
of  the  elevator.  It  was  operated  by  the  wait- 
ers and  other  employ^  Indiscriminately  at 
any  time  their  work  required  its  use.  It 
was  impossible  for  a  person  standing  in  the 
kitchen  to  look  down  this  shaft  and  see  It 
any  person  was  about  to  enter  the  elevator 
at  the  basement  floor.  The  same  difficulty 
was  presented  to  a  person  entering  the  car 
from  the  basement  to  determine  whether  the 
elevator  was  about  to  be  operated  by  some 
one  on  the  kitchen  floor.  Owing  to  some  un- 
explained mechanical  defect,  the  elevator 
when  lowered  would  not  descend  flush  with 
the  basement  floor,  but  would  stop  a  foot  or 
18  inches  above  the  floor  level.  There  was 
no  call  bell  or  other  means  of  signaling  from 
the  basement  to  the  kitchen  nor  from  the 
kitchen  to  the  basement  when  the  elevator 
was  about  to  be  used,  nor  was  any  rule  or 
system  promulgated  or  enforced  requiring  the 
giving  of  any  kind  of  warning  when  a  person 
was  about  to  enter  or  leave  the  elevator  or 
about  to  set  it  in  motion.  A  call  from  be- 
low could  not  be  heard  in  the  kitchen  because 
of  the  noise  of  a  steam  dishwasher.  Plain- 
tiff testlfled  that  he  did  not  realize  or  ap- 
preciate the  dangers  of  operating  the  elevator 
without  signals ;  that  he  never  thought  of  it 
as  his  mind  was  fully  occupied  with  his 
work.  On  September  27,  1914,  plaintiff  went 
to  work  at  about  7  o'clock  a.  m.  He  procur- 
ed a  requisition  tot  supplies,  went  through 
the  dining  room  to  the  kitchen,  entered  the 
elevator,  pulled  the  chain,  and  descended  to 
the  basement  floor,  where  the  elevator,  as 
usual  stopped  at  about  18  Inches  above  tbe 
level  of  the  basement  floor.  After  securing 
tbe  supplies,  which  he  carried  in  his  arms, 
he  returned  to  the  elevator,  which  was  stand- 
ing as  he  had  left  It,  looked  up  to  see  If  any 
one  was  about  to  start  it  from  above,  saw 
nothing  to  advise  him  of  danger,  and  stepped 
upon  the  elevator.  He  testified  that  just  at 
ttiat  time  one  of  the  boxes  in  his  arms  slip- 
ped, and  his  apron  also  caught,  and  just  as 
hla  weight  was  partly  on  the  elevator  it 
started  up,  thawing  him  to  tbe  floor  of  the 
<devator.    The  gate  a«  U  descended  caught 
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his  right  foot  and  dragged  his  leg  t>etween 
the  gate  and  the  elevator  floor,  causing  a 
comminuted  compound  fracture  of  the  femur, 
which  has  resulted  in  a  permanent  shorten- 
ing of  the  right  leg  of  about  2^  Inches.  No 
Instructions  nor  warning  had  ever  been  given 
blm  as  to  the  dangers  attendant  upon  the 
customary  use  of  the  elevator.  A  sign  was 
posted  at  the  elevator  in  the  kitchen  reading: 
"Use  the  elevator."  There  was  evidence  that 
it  was  practicable  to  install  a  system  of  bells 
wbldi  would  give  warning  either  automatical 
ly  or  otherwise  at  an  expense  not  exceeding 
ing^. 

The  i>eglig«nce  charged  was:  (1)  Failure 
to  furnish  a  safe  place  to  work ;  4,2)  failure 
so  to  equip  tbe  elevator  and  to  so  maintain  It 
that  it  could  not  be  started  at  one  floor  with- 
out giving  warning  to  persons  entering  or 
leaving  it  at  the  other;  (3)  failure  to  lastall 
any  signal  syvtem  or  to  promulgate  and  en- 
force adequate  rules  for  the  giving  of  warn- 
ing that  the  elevator  was  about  to  be  used. 
Defendant  denied  these  allegations  of  negli- 
gence, and  set  up  as  affirmative  defenses  as- 
sumption of  risk,  negligence  of  a  fellow  serv- 
ant, and  contributory  negligence. 

At  the  close  of  plaintiff's  evidence  which 
tended  to  establish  the  foregoing  facts,  de- 
fendants interposed  a  challengie  to  Its  suf- 
ficiency, which  was  sustained,  and  a  judg- 
ment of  nonsuit  was  entered  accoa'dlngly. 
Plalatifl  appeals. 

[1, 2]  The  duty  of  the  master  to  exercise 
reasonable  care  to  furnish  the  servant  a  rea- 
sonably safe  place  to  work  and  reasonably 
safe  appliances  and  to  promulgate  and  en- 
force a  system  of  rules  reasonably  calculated 
to  keep  the  place  safe  is  well  established. 
What  is  reasonable  care  in  a  given  situation, 
whether  as  applied  to  the  question  of  pri- 
mary negligence  or  that  of  contributory  negli- 
gence is  always  a  question  for  tbe  jury  when- 
ever upon  the  evidence  reasonable  minds 
might  reach  different  conclusions.  Richmond 
V.  Tacoma  Ry.  &  Power  Co.,  67  Wash.  444, 
122  Pac.  351 ;  WilUams  v.  Spokane,  73  Wash. 
237,  181  PB&  833. 

[3, 4]  It  Is  also  elementary  that  on  a  mo- 
tion for  a  nonsuit  the  plaintiff  is  entitled  to 
the  benefit  of  every  inference  favorable  to  Ills 
cause  of  action  which  can  reasonably  be 
drawn  from  the  evidence.  Measured  by  these 
principles  we  are  clear  that,  both  on  reason 
and  the  bettei^considered  authorities,  the 
evidence  was  sufficient  to  take  the  question 
of  respondents'  negligence  to  the  jury.  It 
shows  that  tbe  respondent  had  installed  this 
elevator  for  the  use  of  a  large  number  of 
employes,  approximately  100  using  it  every 
day,  some  of  them  several  times  a  day.  No 
means  whatever  were  provided  for  the  safe 
use  of  the  elevator.  No  system  of  bells  or 
other  warning  device  was  Installed.  No  rule 
was  promulgated  or,  enforced  to  obyiate  the 
danger  of  attempted  sinvaltaneous  use  of  the 
elevatoor  from  the  two  '.floors.     While  there 
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was  evidence  tbat  there  \rere  two  stairways 
leading  from  tlie  restaurant  floor  to  the  base- 
ment, one  of  these  was  dark,  steep,  crooked, 
and  narrow  and  unflt  for  use  especially  In 
carrying  packages.  The  door  to  the  other 
was  part  of  the  time  kept  locked,  and  was 
locked  on  the  morning  of  this  accident.  It 
plainly  appears  that  employes  were  not  ex- 
pected to  use  either  of  these  stairways  for 
the  purpose  of  carrying  supplies  from  one 
floor  to  the  other.  It  Is  clear  that,  notwith- 
standing the  lack  of  any  provision  for  its  safe 
use,  appellant  and  other  employ^  wer«  ex- 
pected to  use  this  elevator  for  the  putx)ose 
for  which  he  was  using  it  at  the  time  of  his 
Injuries.  In  a  comparatively  recent  case  in 
which  the  facts  were  almost  an  exact  paral- 
lel with  those  here  presented,  and  indeed  so 
far  as  they  present  any  material  difference 
were  more  favorable  to  the  employer  than 
those  presented  here,  the  Supreme  Court  of 
New  York  held  for  the  employer  on  the 
ground  that  there  was  a  total  failure  of 
proof  of  negligence.  Judge  McLennan  dissent- 
ing. Knickerbocker  v.  General  By.  Signal 
Co.,  133  App.  Dlv.  787,  118  N.  Y.  Supp.  82. 
On  appeal  to  the  Court  of  Appeals  that  court 
without  a  dissent  reversed  the  Supreme  Court 
and  remanded  the  case  for  a  new  trial. 
Knickerbocker  v.  General  Ry.  Signal  Co.,  209 
N.  Y.  404,  103  N.  E.  765.  The  grounds  of  re- 
versal are  well  expressed  as  follows: 

"We  are  of  the  opinion  that  the  evidence  pre- 
sented a  question  of  fact  for  the  jury.  The  dan- 
ger of  the  attempted  simultaneous  use  of  th« 
elevator  by  different  employes  on  the  ground  and 
gallery  floors  was  so  Obvious  that  a  jury  might 
hud  negligence  on  the  part  of  the  employer  in 
failing  to  ruuke  any  provision  whatever  by  rule 
or  otherwise  to  guard  against  it.  The  fact  that 
a  custom  had  grown  up  among  the  men  to  give 
some  sort  of  a  signal  by  shaking  the  cable  or 
by  calling  out  docs  not  relieve  the  master  of  the 
performance  of  his  duty.  Of  course,  the  chances 
of  accident  would  increase  as  the  number  of 
floors  increased,  but  the  danger  would  be  no  less 
obvious  with  only  two  floors  in  a  factory  em- 
ploying from  200  to  250  men,  any  one  of  whom 
was  at  liberty  to  use  the  elevator  at  will.  It 
is  unnecessary  to  prove  by  experts  or  by  the  ex- 
perience of  others  the  necessity  of  guarding 
against  a  danger  so  obvious  that  the  men  them- 
selves, without  any  requirement  of  the  master, 
were  accustomed  to  signal.  Though  knowing  of 
the  custom,  the  employer  should  have  anticipated 
the  likelihood  that,  through  carelessness  or  inad- 
vertence, an  employ^  might  omit  to  give  the 
signal,  and  should  at  least  have  enforced  the  cus- 
tom by  a  rule,  the  violation  of  which  might  in- 
volve some  punishment.  It  is  unnecessary  to 
determine  what  would  be  the  most  effective  way 
to  guard  against  the  danger,  and,  of  course,  the 
cmnloyer  would  not  be  guilty  of  negligence  for 
failing  to  use  the  best  way.  The  legal  proposi- 
tion is  that  the  failure  of  the  employer  to  take 
any  measures  whatever  to  guard  against  an  ob- 
vious danger  arising  from  the  method  of  conduct- 
ing his  business  presented  a  question  of  fact  for 
the  jury." 

See,  also,  Nichols  v.  Searle  Ml^.  Co.,  134 
App.  Dlv.  62,  118  N.  Y.  Supp.  651;  Stokes 
T.  Barber  Asphalt  Paving  Co.,  134  App.  Dlv. 
863,  119  N.  Y.  Supp.  37;  Coogan  v.  JEollan 
Co.,  87  Conn.  149,  87  Atl.  563. 

[II  Bespondenta   contend    that  the   proof 


was  inaoffldeBt  to  show  n^gUgenoe  In  that 
there  was  no  evidence  of  a  general  custom  or 
usage  of  other  employers  using  such  elevators 
to  adopt  any  particular  system  of  rules  for 
warning  or  any  particular  system  of  signal 
devices;  in  other  words,  that  the  evidence 
offered  no  standard  by  which  to  measure 
reasonable  care.  One  case  is  cited  so  hold- 
ing, two  Judges  dissenting,  on  a  state  of 
facts  somewhat  similar  to  those  here  present- 
ed. Zebrowskl  v.  Warner  Sugar  Beflnlng  Co., 
83  N.  J.  Law,  558,  83  AU.  957,  46  L.  B.  A.  (N. 
S.)  238.  But  the  reasoning  in  that  case  seems 
to  us  much  less  sound  and  convincing  than 
that  presented  In  the  more  recent  New  York 
case  above  quoted.  In  the  first  place,  it 
seems  to  us  that  custom  cannot  as  a  matter 
of  law  relieve  the  master  from  the  positive 
duty  to  furnish  a  reasonably  safe  place  and 
reasonably  safe  appliances  and  promulgate 
reasonable  rules  for  their  use,  looking  to  the 
safety  of  his  servants.  In  this,  as  in  other 
situations,  it  is  almost  impossible  to  find  any 
two  cases  in  which  all  the  circumstances,  sur- 
roundings, and  conditions  are  identical.  Ob- 
viously, therefore,  no  absolute  standard  of 
reasonable  care  can  be  flzed  either  by  cus- 
tom or  otherwise.  We  believe  that  the  better, 
rule  is  that  which  this  court  and  the  courts 
generally  have  adopted,  that,  where  the  ques- 
tion is  one  of  reasonable  human  conduct,  it 
is  always  for  the  Jury  wherever  upon  the 
facts  of  the  given  case  the  minds  of  reason- 
able men  might  differ.  Young  v.  Aloha 
Lumber  Co.,  63  Wash.  600,  116  Pac.  4. 

[8]  In  the  second  place,  if  as  a  matter  of 
fact  the  employment  of  signals  in  the  opera- 
tion of  an  elevator  such  as  this  Is  not  cus- 
tomary, that  fact  would  be  a  mere  matter  ad- 
missible in  defense  to  be  submitted  to  the 
jury  with  the  other  evidence  on  the  ques- 
tion of  reasonable  care. 

[7-1]  Bespondents  contend  that,  even  as- 
suming that  the  question  of  primary  negli- 
gence was  one  for  the  Jury,  appellant  in  any 
event  assumed  the  risk  of  injury  In  using  the 
elevator.  It  is  argued  that  all  of  the  obvi- 
ous risks,  even  those  of  extraordinary  danger 
resulting  from  the  negligence  of  the  master 
to  perform  a  positive  duty,  are  as  a  matter  of 
law  assumed  by  a  servant  in  the  absence  of 
a  complaint  to  the  master  and  a  promise  on 
the  master's  part  to  remove  the  danger. 
The  rule  thus  broadly  stated  without  qaall- 
flcatlon  is  not  the  law.  In  the  case  before 
us  there  was  a  standing  order  posted  at  the 
entrance  to  the  elevator:  "Use  the  elevator." 
In  addition  to  this  there  was  evidence  tliat 
the  employes  had  been  specifically  directed 
to  use  it  True,  the  sign  may  not  have  been 
there  that  morning,  but  the  order  it  convey- 
ed had  never  been  countermanded.  It  is  only 
where  the  danger  of  the  act  which  the  serv- 
ant undertakes  is  not  only  open,  patent,  and 
obvious  alike  to  man  and  master  and  equal- 
ly appreciated  by  both,  but  la  so  plain  ttiat 
reasonable  men  could  net  dISbr  aa  to  Its  ex- 
istence, and  so  imminent  that  a  zeasonaUy 
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prudent  man  would  not  undertake  tbe  act 
at  all,  that  tbe  servant  assumes  the  risk  in 
obeying  the  master's  order.  Tbe  rule  is  thus 
tersely  stated  by  the  Supreme  Court  of  Ohio: 

"The  clear  result  of  the  best-considered  (ases 
is  that,  where  an  order  is  ^ven  a  servant  by  his 
superior  to  do  something  within  his  employment, 
apparently  dangerous,  and,  in  obeying,  is  injured 
from  the  culpable  fault  of  the  master,  he  may 
recover,  unless  obedience  to  tbe  order  involved 
such  obvious  danger  that  no  man  of  ordinary 
prudence  would  have  obeyed  it ;  and  this  is  a 
question  of  fact  for  the  jury  to  determine  under 
proper  instructions,  and  not  of  law  for  the 
court."  Van  Duzen,  etc,  Co.  v.  Schelies,  61 
Ohio  St  298,  309,  55  N.  E.  998,  1000. 

See,  also.  Waterman  ▼.  Skokomish  Timber 
Co.,  66  Wash.  234,  241,  118  Paa  36;  WU- 
llams  V.  Spokane,  73  Wash.  237,  244,  131  Pac 
833 ;  Rogers  v.  Valk,  72  Wash.  679.  181  Pac. 
231. 

But  it  may  be  insisted  that  the  sign  was 
not  an  order.  If  It  was  not,  tbe  query  ariaee: 
What  was  it  there  for?  It  is  not  claimed 
that  this  elevator  was  used  or  Intended  to 
be  used  by  the  public.  It  was  almost  wholly 
used  by  employes  such  as  tbe  appellant  Tbe 
doctrine  of  assumption  of  risk,  whether  as- 
sumed to  be  founded  in  the  Action  of  an  Im- 
plied contract  with  pay  commensurate  with 
tbe  danger,  or  whether  It  be  referred  to  the 
maxim,  "Volenti  non  fit  injuria"  (3  LabaU's 
Master  &  Servant  [2d  Ed.]  |  1285),  is  arti- 
ficial and  harsh  at  best.  It  should  not  be  ex- 
tended beyond  Its  reasonable  limits.  It  must 
be  remembered  that  the  plan  of  the  estab- 
lishment and  the  co-ordination  of  wprk  is 
that  of  the  master  deliberately  adopted  with- 
out consulting  tbe  servant.  In  adopting  the 
plan  the  master  must  be  assumed  to  have 
considered  It  with  a  maturity  and  delibera- 
tion not  possible  to  the  servant  absorbed  in 
the  details  of  his  daily  duties.  Whenever, 
therefore,  there  Is  room  for  reasonable  differ- 
ence of  opinion  as  to  whether  the  servant 
so  appreciated  the  danger  as  to  make  It  reck- 
less to  proceed,  the  question  is  one  for  the 
Jury,  especially  where  the  servant  is  pro- 
ceeding under  an  order  of  any  kind,  however 
communicated.  As  said  by  this  court  In 
Bailey  v.  Mukllteo  Lumber  Co.,  44  Wash. 
5S1,  584,  87  Pac.  819,  820: 

"Any  other  theory  in  law  would  be  harsh  and 
unjust.  Hence,  the  courts  generally  have  decided 
that  the  servant  will  not  be  charged  with  aa- 
suDiing  the  risk  of  a  place  unless  the  peril  is 
BO  apparent  that  there  could  be  no  conflicting 
opinion  between  men  of  ordinary  prudence  and 
understanding;  and  when  this  appears  plainly, 
and  then  only,  it  becomes  the  doty  of  the  court 
to  hold  that  as  a  matter  of  law  the  risk  was  as- 
sumed." 

Respondents  cite  and  mainly  rd7  upon  tbe 
case  of  Dannser  t.  Seller  &  Co.,  24  WaA. 
566,  64  Pac.  783,  which  is  also  an  elevator 
case.  In  that  case,  however,  the  master 
bad  provided  a  means  of  signaling,  but  the 


employes  themselves,  with  the  injured  man's 
knowledge,  bad  habitually  neglected  to  use 
it.  The  sole  negligence  charged  was  tbe 
failure  on  the  master's  part  to  enforce  the 
rule  for  the  use  of  the  signals.  The  injured 
man  not  only  knew  of  the  continued  failure 
to  use  the  signal,  but  apparently  participated 
in  that  failure.  In  such  a  case,  though  the 
defense  is  referred  to  In  many  cases,  as  in 
tbe  case  dted,  as  an  assumption  of  risk,  it 
Is  really  in  its  essentials  a  case  of  contribu- 
tory negligence.  4  Labatt's  Master  &  Serv- 
ant (2d  Ed.)  I  1862.  That  the  real  basis  of 
tbe  Danuser  decision  rests  in  the  fact  that 
the  Injured  man  there  evidently  approached 
an  open  shaft  without  taking  any  pains  to 
discover  whether  the  elevator  was  In  posi- 
tion or  not,  thus  making  a  clear  case  of  con- 
tributory negligence,  is  shown  by  tlie  closing 
paragraph  of  the  opinion.  In  view  of  the 
fact  that  In  the  case  before  as  there  was  a 
standing  order  to  use  the  elevator,  and  no 
means  were  provided  for  giving  any  sort  of 
signal,  and  In  view  of  the  further  fact  that 
appellant  testified  that  he  did  not  appreciate 
or  think  of  the  danger  because  of  bis  absorp- 
tion in  his  work,  we  are  constrained  to  hold 
that  the  question  whether  be  assumed  the 
risk  was  one  for  the  Jury. 

[10]  The  question  of  negligence  of  a  fellow 
servant  Is  not  involved.  Tbe  positive  duty 
to  furnish  a  safe  place  to  work  and  safe  ap- 
pliances is  a  nondelegable  duty  of  tbe  mas- 
ter. It  makes  therefore  not  the  slightest 
difference  who  started  the  elevator,  whether 
an  employ^  of  tbe  respondents  or,  as  sug- 
gested by  counsel,  a  delivery  man.  It  must 
be  assumed  that  bad  there  been  some  auto- 
matic or  other  signal  system,  it  would  have 
performed  Its  office  or  a  signal  Would  have 
been  given  no  matter  who  used  the  elevator. 

[11]  Nor  do  we  find  that  the  appellant  can 
be  charged  with  contributory  negligence  as 
a  matter  of  law.  He  was  using  the  elevator 
at  the  time  of  his  injury  for  the  purpose  for 
which  It  was  intended  and  in  the  only  man- 
ner In  which  It  CQUld  be  used.  There  was  no 
evidence  that  any  added  precaution  on  bis 
part  could  liave  saved  bim  from  the  Injury. 
He  testified  that  be  looked  up,  but  could  see 
nothing  to  indicate  that  any  one  was  m  tne 
act  of  starting  tbe  elevator.  If  be  was  jus- 
tified in  using  tbe  elevator  at  all,  there  Is 
nothing  In  tbe  evidence  to  Indicate  any  lack 
of  care  on  bis  part  In  nsing  It  in  the  only 
way  that  It  could  be  used. 

Upon  the  entire  record  we  are  clear  that 
tbe  case  was  for  tbe  jury  upon  every  issue 
Involved. 

Tbe  Judgment  is  reversed,  and  tbe  cause  Is 
remanded  for  a  new  trlaL 

MOUNT,  FUI<LBBTON,  and  OHADWIGK, 
33.,  concnr. 
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SHELL  T.  SVENSSON    (No.  13244%.) 

(Supreme    Court    of    Washington.      Sept.    16, 
1916.) 

1.  BxEMPTioNB  «=9loO  —  Action  —  Ih8tbuo- 

TIOR. 

In  nn  action  to  recover  the  value  of  two 
cows  and  their  calves  and  a  wagon  claimed  as 
exempt,  but  which  had  been  sold  under  execution 
and  purchased  by  the  defendant,  the  judgment 
creditor,  an  Instruction  that  if  the  plaintiff, 
when  the  execution  was  levied,  was  living  in  the 
county  with  bis  wife  and  children,  he  was  a 
householder  and  entitled  to  his  exemptions,  while 
not  technically  correct,  might  be  clearly  under- 
stood to  state  that  it  waa  necessary  that  the 
jury  also  find  that  he  was  a  farmer,  before  he 
would  be  entitled  to  the  exemption  of  the  wagon 
under  Rem.  &  Bal.  Code,  i  563. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  |§  175-178 ;   Dec.  Dig.  «=»150.] 

2.  Apfeai,  and  Ekbok  i3s>1064(1)— HAHKiiEas 
Erbob— Instbuction. 

Any  error  in  such  instruction  was  harmless, 
where  on  the  undisputed  evidence  the  court 
might  have  told  the  jury  that  the  plaintiff  was 
then  a  fanner. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4219;  Dec.  Dig.  ®=3l064(l) ; 
Trial,  Cent  Dig.  §§  475,  525.] 

3.  Exemptions  <S=>93— Claim— Waivkb—Stat- 

VTB. 

Where  the  plaintiff,  after  two  cows  and  their 
calves  and  a  wagon  had  been  seized  on  execution 
and  noticed  for  sale,  without  any  express  waiver 
at  the  time  of  the  levy  under  Rem.  &  Bat  Code, 
S  571,  told  the  sheriff  to  postpone  the  sale  for  a 
time,  because  he  thought  he  might  be  able  to 
pay  the  judgment,  no  inference  of  waiver  could 
be  drawn  therefrom. 

[Ed.  Kote.— For  other  cases,  see  Exemptions, 
Cent  Dig.  i|  116,  117;   Dec  Dig.  «=>93.] 

4.  Exemptions  <S=>119(2)— Claim— Timb. 

A  claim  for  exempt  property  may  be  made 
within  a  reasonable  time  before  sale. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  H  141-145;   Dec.  Dig.  <&=>11»(2).] 

5.  Exemption?  4=>125— Claim— Rexbabe. 

Where  two  cows  and  their  calves  and  a 
WQgon  were  seized  on  execution  against  plaintiff 
and  noticed  for  sale,  it  was  the  sheriff's  duty, 
on  the  filing  of  plaintiff's  affidavit  claiming 
them  as  exempt,  to  release  them,  where  no  de- 
mand was  made  for  an  appraisement,  as  pro- 
vided by  Rem.  &  Bal.  Code,  §  573. 

[Ed.  Note.— For  other  caste,  see  Exemptions, 
Cent  Dig.  §§  104,  150-153;   Dec.  Dig.  «ftB>125.] 

6.  New  Tbiai,  e=>104(l)— Newly  Discovebed 
Evidence— Cumctlative  Evidence. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  which  is 
merely  cumulative. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §{  218,  228;    Dec.  Dig.  «s»104(l).j 

Department  1.  Appeal  from  Superior 
Court,  Snohomlsb  County;  Quy  O.  Alston, 
Judge. 

Action  by  Frank  Shell  against  W.  B.  Svena- 
SOD.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed.    . 

Louis  A.  Merrick  and  Eugene  H,  Beebe^ 
both  of  Everett,  for  appellant  B.  O.  Dalley, 
of  Everett,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to  re- 
cover the  value  of  two  cows  and  their  calves. 


and  a  wagon,  claimed  by  the  plaintiff  as  ex- 
empt from  execution,  which  property  was 
sold  under  execution  and  purchased  by  the 
defendant  The  cause  was  tried  to  the  court 
and  a  Jury,  and  resulted  in  a  verdict  in  fa- 
vor of  the  plaintiff  for  ?200.  The  defend- 
ant has  appealed. 

The  facte  are  as  follows:  On  the  29th  of 
January,  1914,  Mr.  Svensson  obtained  a 
Judgment  against  Frank  SheU  for  $106.28. 
On  February  24,  1914,  an  execution  was  is- 
sued upon  that  judgment,  and  the  sheriff  odC 
Snohomish  county  levied  upon  the  property 
in  question,  and  other  property  belonging  to 
Mr.  ShelL  At  the  time  of  the  levy  the  sher- 
iff left  the  property  in  the  possession  of  Mr. 
Shell,  who  asked  the  sheriff  at  that  time 
not  to  notice  the  property  for  sale  for  a  few 
days,  when  he  thought  he  might  be  able  to 
pay  the  Judgment  Afterwards  the  sheriff 
noticed  the  property  for  sale.  After  notice 
and  before  the  sale  Mr.  Shell  made  an  affida- 
vit, as  required  by  section  572,  Rem.  &  BaL 
Code,  stating  that  he  was  a  householder,  the 
head  of  a  family,  and  a  farmer,  and  claim- 
ing two  cows  and  their  calves  and  the  wag- 
on as  exempt  under  the  statute.  The  affida- 
vit was  filed  with  the  sheriff.  No  demand 
was  made  for  an  appraisement,  and  no  ap- 
praisement was  had,  but  the  sheriff  pro- 
ceeded, on  the  3d  day  of  April,  1914,  to  sell 
the  proi>erty.  The  plaintiff  in  that  action, 
Svensson,  purchased  the  property.  After- 
wards this  action  was  brought  to  recover 
the  value  of  the  property  as  exempt,  and  re- 
sulted in  the  Judgment  above  stated. 

[1, 2]  The  court  instructed  the  Jury  to  the 
effect  that  If  they  found  that  at  the  time  of 
the  levy  of  the  execution  the  plaintiff  was 
living  in  Snohomish  county  with  his  wife  and 
children,  then  he  was  a  householder  and  enti- 
tled to  his  exemptions.  It  Is  argued  that 
this  was  error,  because  the  Jury  might  have 
found  that  he  was  a  resident  of  the  county 
and  a  householder,  and  not  a  farmer.  While 
this  instruction  was  not  technically  correct, 
It  was  clearly  understood,  we  think,  by  all 
the  parties,  that  it  was  necessary  for  the 
Jury  to  find  that  the  plaintiff  was  a  house- 
holder and  a  farmer,  before  he  would  be  en- 
titled to  his  exemption  of  the  two  cows  and 
their  calves,  and  the  wagon,  as  provided  for 
In  section  563,  Rem.  &  Bal.  Code.  There  was 
no  dispute  that  the  plaintiff  was  a  married 
man,  living  in  Snohomish  county  with  hia 
wife  and  children,  and  was  a  farmer  at  the 
time  of  the  levy  of  the  execution.  So  it  Is 
apparent  that  whatever  error  there  was  In 
this  instruction  was  entirely  harmless,  be- 
cause the  court  might  readily  have  told  the 
Jury  that  it  was  not  disputed  that  the  plain- 
tiff was  a  farmer  at'that  time. 

[3, 4]  The  court  in  another  Instruction 
told  the  Jury  to  disregard  a  conversation 
which  took  jdace  between  the  sheriff  and 
the  plabstlff  at  the  time  of  the  lery  of  the 
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execution.  Thia  la  alleged  as  error.  It  la 
contended  by  the  appellant  that  the  state- 
ments made  by  the  plaintia  in  this  case  to 
the  sherlfl  at  the  time  the  levy  was  made 
amounted  to  a  waiver  of  the  right  to  claim 
the  exemption.  It  is  not  claimed  that  there 
was  any  express  waiver  by  the  plaintiff  at 
the  time  of  the  levy  of  the  execution  upon 
his  property,  as  required  by  section  571,  Rem. 
Se  Bal.  Code,  and  we  think  there  is  no  in- 
ference of  that  kind  to  be  drawn  from  the 
statements  then  made.  The  plaintiff  then 
told  the  sheriff  to  postpone  the  sale  for  a 
time,  because  he  thought  he  might  be  able  to 
pay  the  Judgment.  There  was  evidently  in 
his  mind  at  that  time  no  idea  of  waiving 
his  right  to  claim  the  exemption.  After- 
wards be  filed  the  claim  for  the  property  as 
exempt  as  required  by  the  statute.  This 
court  has  held  that  a  claim  for  exempt  prop- 
erty may  be  made  within  a  reasonable  time 
before  sale.  State  ex  rel.  Hill  v.  Gardner, 
32  Wash.  550,  73  Pac.  690,  98  Am.  St  Rep. 
858;  Messenger  v.  Murphy,  33  Wash.  353,  74 
Pac.  480. 

[i]  We  have  no  doubt,  under  the  facts  in 
this  case,  that  it  was  the  duty  of  the  sher- 
iff, on  the  filing  of  this  claim,  to  release  the 
property  In  case  no  demand  was  made  for 
an  appraisement,  as  provided  for  by  section 
573,  Rem.  &  Bal.  Code.  The  evidence  which 
was  stricken  was  clearly  not  competent  to 
show  a  waiver,  and  there  was  no  error  in 
taking  It  from  the  consideration  of  the  Jury. 

[6]  It  is  next  claimed  that  the  court  erred 
In  denying  the  motion  for  a  new  trlaL  This 
motion  was  based  upon  newly  discovered  ev- 
idence. But  this  evidence  was  simply  cumu- 
lative, and  the  trial  court  so  concluded,  and 
denied  the  motion.  We  thfnk  there  was  no 
error  in  this. 

The  Judgment  Is  affirmed. 

ELLIS,  rULLERTON,  and  CHADWIOK, 
JJ.,  concur. 


BLANCK  et  aL  v.  PTONEKR  MINING  CO. 
et  aL     (No.  13156.) 

(Supreme  CJourt  of  Washington.     Sept  15, 
1916.) 

1.   HiNJSS    AND    MiNBBALS    ®S>64(2)— SalB    OF 

Claim— CoNSTBUcnoN  or  Contbact— "ln- 

OttTDIWO." 

Wbeie  the  purchaser  of  a  mining  claim 
agreed  that  when  he  shonld  have  realized  $55,- 
V26^  as  net  profits,  he  would  pay  one-half  of  the 
additional  net  profits  nntil  the  sellers  had  re- 
ceived an  additional  sum,  the  contract  providing 
that  tte  "net  profits  hereinbefore  mentioned 
•hall  be  eoastrned  to  mean  the  net  profits  of  the 
entire  daiia  computed  *  *  *  in  the  followiag 
manner:  ♦  •  ♦  From  the  gross  amount  of 
gold  produced  •  •  •  shall  be  deducted  the 
actnal  expense  of  the  labor  engaged  in  the 
mining  operations  thereon,  inclading  the  wages 
of  the  men  and  reasonable  compensation  for  any 
teams  used,  also  cost  of  board  and  lodging  for 
men  employed,"  etc.— snCh  contract  could  not 
be  eottstrued  as  Including  in  the  deductions  the 


coat  of  all  materials  and  supplies  necessary  to 
enable  the  men  employed  to  perform  their  work, 
"including"  being  a  term  of  enlargement  only 
when  introducing  the  specific  elements  consti- 
tuting  the  enlargement  of  the  preceding  lan- 
guage;  the  word  being  used  in  toe  sense  of  its 
synonyms,  "comprising,  comprehending,  embrac- 
ing." 

TEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  (  150;  Dec.  Dig.  «=>54(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Including.] 

2.  Mines  and  Minesai.8  ^=354(2)— Salx  or 
Claim— OoNBTBOCTioN  of  Contbact. 

Where  the  buyer  of  a  mining  claim  contract- 
ed to  pay  the  sellers  from  net  profits  up  to  a 
certain  amount,  such  profits  to  be  computed  by 
dedacting,  from  the  gross  amount  of  gold  produc- 
ed, among  other  items,  "a  charge  of  twenty- 
five  cents  per  miner's  inch  of  eleven  and  one- 
half  gallons  for  each  twenty-four  bonrs  of  wa- 
ter used  in  mining,"  in  figuring  net  profits  the 
buyer  was  not  authorized  to  charge  for  any  wa- 
ter used  more  than  the  amount  specified. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  J  150;  Dec.  Dig.  «s>54(2).] 

3.  Mines  and   Minerals  *=954(2)— Sale  of 
Claim— VALiDm—SPECULATivE    Contract. 

The  fact  that  it  was  soon  demonstrated  that 
the  entire  claim  could  not  be  worlced  at  a  profit 
without  the  employment  of  the  hydraulic  method 
is  not  gronnd  whereon  equity  can  base  its  re- 
fusal to  enforce  as  unconscionable  the  contract 
of  sale,  providing  the  deductions  from  the  gross 
amount  of  gold  produced  tliat  the  buyer  might 
make  on  account  of  the  cost  of  water  used ;  the 
contract  being  speculative. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  (  160;  Dee.  Dig.  «s> 
54(2).] 

4.  EsTOPPn.  «sb90(2)— EuoFfu,  w  Paw— A<^ 

QUIESCBNCK  IN  ACCOONT. 

Where  tlM  sellers  of  the  claim  did  not  receive 
statements  from  the  buyer,  showing  an  increased 
Charge  for  water  used  on  the  claim,  by  the  con- 
tract to  be  deducted  from  gross  production  in 
figuring  net  profits,  until  more  than  half  of  all 
the  expenses  ever  incurred  for  such  water  had 
been  created,  there  was  no  estoppel  of  the  sell- 
ers to  deny  the  propriety  of  the  increased  charge 
for  water,  since  the  buyers  did  not  rely  upon  the 
consent,  silence,  and  acquiescence  of  the  sellers 
when  incurring  added  expense  for  water,  while 
full  knowledge  of  the  facts  is  essential  to  create 
an  estoppel  by  silence  or  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent  Dig.  S  244;  Dec  Dig.  «=>90(2.] 

5.  Estoppel  €s>95—EuEMENTs—SiLENCB. 

Mere  silence  without  positive  acts,  to  effect 
an  estoppel  must  have  operated  as  a  fraud,  must 
have  been  intended  to  mislead,  and  must  bare 
actually  misled;  the  party  keeping  silent  must 
hare  Itnown,  or  had  reasonable  grounds  for  be- 
lieving, that  the  other  would  rely  and  act  on  his 
silence. 

[Ed.  Note.— For  other  cases,  see  Eietoppel, 
Cent  Dig.  gf  285-287;  Dec.  Dig.  «=996.] 

6.  Eotoppel  4t=>116— Bvboen  or  Psoor. 

The  burden  of  proving  the  neceesary  ele- 
ments of  an  estoppel  by  mare  silence,  which 
must  have  operated  as  a  fraud,  rests  upon  the 
parxy  invoking  the  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  306;   Dec  Dig.  «=>116w] 

7.  Account  Statkd  «=96(2)  —  Rbndition  or 
Statements— Failurx  to  Object. 

Where  the  buyer  of  a  mining  claim  knew 
that  he  had  no  right  under  the  contract  of  sale 
to  deduct  from  gross  production,  in  order  to  as- 
certain the  net  profits  from  which  part  of  the 
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price  was  to  be  paid,  more  than  25  cents  per 
miner's  inch  for  an;  water  used  on  the  claim, 
and  iinew  tliat  be  had  no  right  to  deduct  any- 
thins  for  matcrialg  and  supplies,  the  rendition 
to  tbe  sellei's  of  the  claim  of  statements  of 
account  containinf;  deductions  for  materials  and 
supplies,  though  the  statements  were  not  ob- 
jected to  b;  tbe  sellers,  did  not  create  an  ac- 
count stated. 

[Ed,  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  {§  31-34,  36-38 ;   Dec  Dig.  «S=> 

8.  Mines  and  Minebals  ®=»54(2)— Sale  of 
Claim— EsioppEL. 

The  rendition  to  the  sellers  of  such  state- 
ments of  account,  though  they  were  not  ob- 
jected to  by  the  sellers,  could  not  operate  as  an 
estoppel  as  against  tbe  sellers  to  dispute  the  ac- 
count and  rely  on  tbeir  contract. 

[K'd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  g  150;  Dec.  Dig.  «=» 
54(2).] 

9.  Evidence  <s=»448  —  Pabol  Evidence  Af- 
fecting WBITIH»— OOMTBMPOBANKOUS  OON- 
BTBUCIION. 

The  failure  of  the  sellers  to  object  to  the 
statement  could  not  aCtect,  as  a  contemporaneous 
construction,  tbe  clear  terms  of  tbe  contract  of 
sale,  which  was  unambiguous  and  in  writing, 
since  a  contract  cannot  be  varied  by  parol  evi- 
dence. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $g  2066-2082,  2084;  Dec.  Dig.  «=» 
448.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  judge. 

Action  by  E.  L.  Blonck  and  others  against 
the  Pioneer  Mining  Company  and  otbers. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

ComeUus  D.  Murane,  of  Seattle,  for  appel- 
lants. Lyons  &  Orton,  of  Seattle,  for  re- 
spondents. 

ELLIS,  J.  Action  in  equity  for  an  account- 
ing. Tbe  following  facts  are  undisputed: 
Prior  to  September  1, 1909,  plaintiffs  owned  a 
leasehold  interest  In  "Bench  claim  No.  6  be- 
low Good  Luck  on  the  left  limit  of  Anvil 
creek"  In  the  Nome  Mining  district  in  Alaska, 
In  the  following  proportion's:  C.  A.  Vogel, 
one-eighth,  E.  L.  Blanck,  one-half,  H.  B. 
Ames,  three-eighths.  Their  lease  authorized 
them  to  extract  the  gold,  paying  to  the  own- 
ers of  the  claim  a  royalty  of  32%  per  cent 
of  tbe  gross  output  On  September  1,  1909, 
by  written  agreement,  they  sold  their  Inter- 
ests to  defendant  Llndeberg  for  a  total  con- 
sideration of  $70,000,  of  which  $55,625  was 
then  paid  In  cash.  The  balance,  $14,375,  was 
to  be  paid  to  plaintiffs  In  proportion  to  their 
respective  interests  at  times.  In  manner,  and 
under  conditions  as  follows: 

"When  the  party  of  the  second  part  shall  have 
realized  as  net  profits  from  the  working  of  said 
claim  the  sum  of  $55,625  there  shall  be  paid 
monthly  thereafter,  to  the  parties  of  the  first 
part,  one-half  of  the  additional  net  profits  de- 
rived from  the  working  of  said  claim,  until  the 
parties  of  the  first  part  shall  have  received  the 
said   additional  sum   of  $14,375. 

"The  net  profits  hereinbefore  mentioned  shall 
be  construed  to  mean  the  net  profits  of  the  entire 
claim  including  the  Neussler  one-fourth  interest 


and  shaU  be  computed  and  calculated  in  the  fol- 
lowing manner:  From  the  ^oss  amount  of  tbe 
gold  produced  from  said  claim  shall  first  be  de- 
ducted the  royalty  to  be  paid  to  the  owners,  and 
the  only  further  deduction  to  be  made  shall  be 
the  actual  expense  of  tbe  labor  ^igaged  in  the 
mining  operations  thereon,  including  the  wages 
of  the  men,  and  reasonable  compensation  for  any 
teams  used,  also  cost  of  board  and  lodging  for 
men  employed,  cost  of  all  fnel  used,  and  > 
charge  of  twenty-five  cents  per  miner's  inch  of 
eleven  and  one-half  gallons  for  each  twenty-four 
hours  of  water  used  in  mining  on  said  claim." 

Defendant  was  to  have  exclusive  manage- 
ment and  control  of  the  mining  operations, 
and  agreed  to  keep  a  full,  true,  and  correct 
account  of  the  expenses  incurred  and  of 
the  gold  produced,  and  to  allow  plaintiffs  to 
Inspect  and  take  copies  of  such  account.  If  de- 
sired, at  any  and  all  convenient  times.  De- 
fendant Llndeberg  was  president  and  man- 
ager of  defendant  Pioneer  Mining  Company. 
He  at  once  took  possession  of  the  claim  and 
proceeded  to  extract  the  gold  from  It  operat- 
ing through  that  corporation.  No  question  is 
raised  as  to  his  right  to  do  so. 

Preparatory  to  sluicing  it  was  necessary  to 
thaw  the  perpetually  frozen  gravel  contain- 
ing the  gold.  This  could  be  done  by  either 
of  two  methoda  One  by  Introducing  steam 
through  steel  pipes  called  points,  in  which 
case  high-pressure  water  was  unnecessary, 
both  the  thawing  and  hoisting  to  the  sluice 
boxes  being  done  by  steam,  the  other  by  play- 
ing a  stream  of  water  on  the  gravel  bank, 
in  which  case  high-pressure  water  was  essen- 
tial and  could  be  used  both  for  thawing  and 
raising  the  gravel  to  tbe  sluice  boxes  by 
hydraulic  elevators.  The  latter  method  elim- 
inated the  use  of  an  engine,  the  expense  of 
fuel  for  generating  steam,  and  reduced  the 
number  of  men,  necessary  to  jwrform  the 
work.  Prior  to  the  sale  plaintiffs  had  been 
operating  by  the  former  method,  and  defend- 
ants 80  continued  till  in  1910,  when  the  Pio- 
neer Mining  Company  acquired  control  of  the 
Miocene  Ditch  Company,  whose  ditch  was 
high  enough  to  produce  a  pressure  sufficient 
to  make  tbe  hydraulic  method  practicable. 
Thereafter  defendants  employed  the  latter 
method.  Througb,  the  Miocene  ditch  water 
could  be  delivered  at  the  mine  at  a  cost  of 
about  60  cents  per  miner's  inch.  Defendants 
operated  the  mine  during  the  latter  part  of 
1909  and  the  full  mining  seasons  of  1910, 
1911,  and  1912.  These  operations  exhausted 
the  claim.  It  Is  admitted  Uiat  the  total 
amount  extracted  by  defendants  was  $269,- 
838.86  in  gold.  Defendants  in  their  accounts, 
in  addition  to  unquestioned  rightful  deduc- 
tions for  royalties,  low-pressure  water  and 
labor  expenses,  diarged  as  expenses  and  de- 
ducted from  this  gross  output  $11,133.46  for 
material  and  suppUes,  and  $60,296.33  for  high- 
pressure  water,  charging  50  cents  per  mln-. 
er's  Inch  computed  at  9  gallons  to  the  inch. 
The  latter  Item  computed  at  11%  gallons 
to  the  inch  would  amount  to  $47,187.50, 
and.  If  computed  at  25  cents  an  Inch,  would 
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•inonnt  to  $23,693.75.  Disputed  questions  of 
fact  will  be  considered  In  our  discussion. 

Defendants'  statement  reduced  the  net  prof- 
its much  below  tbe  $65,625  wbicb,  under  the 
contract  tbey  were  entitled  to  retain  from  the 
first  net  profits.  Plaintiffs  Insist  that  In  com- 
puting net  profits,  nothing  should  be  deducted 
ft>r  materials  and  supplies,  and  for  the  water 
used  only  25  cents  for  each  miner's  inch  of 
UV&  gallons.  Such  was  the  final  Issue. 
The  trial,  court,  adopting  the  latter  Tlew, 
found  that  the  total  net  prqfits  were  $80,777.- 
03.  This  would  leave,  after  deducting  the 
$55,625,  tbe  sum  of  $25,152.03,  one-half  of 
wbicb  under  the  contract  plaintiffs  would  be 
entitled  to  in  tbe  proportion  of  their  respec- 
tive interests.  The  sum  of  $650  prior  to  suit 
had  been  paid  to  Blanck.  The  court  ac- 
cordingly entered  Judgment  in  favor  of  Blanck 
for  $5,638,  in  favor  of  Ames  for  $4,716,  and 
In  favor  of  Vogel  for  $1,572,  with  interest 
on  these  sums.    Defendants  appeaL 

[1]  Appellants  contend  that  in  the  para- 
gTapb  of  the  contract  above  quoted,  defining 
net  profits,  the  clause  "the  only  further 
deductions  to  be  made  shall  be  the  actual  ex- 
pense of  tbe  labor  engaged  In  the  mining 
operations  thereon,  Including  tbe  wages  of 
the  men,"  etc.,  must  be  construed  as  including 
In  the  deductions  the  cost  of  all  materials 
and  supplies  necessary  to  enable  the  men  em- 
ployed to  perform  their  work  because,  as  it 
is  argued,  the  word  "including"  is  a  term  of 
enlargement  and  not  a  term  of  limitation, 
and  necessarily  implies' that  something  Is  in- 
tended to  be  embraced  in  the  permitted  de- 
ductions beyond  the  general  language  which 
precedes  it.  But  granting  that  the  word  "in- 
cluding" Is  a  term  of  enlargement,  It  is  clear 
that  it  only  performs  that  ofRce  by  introduc- 
ing the  specific  elements  constituting  the 
enlargement.  It  thus,  and  thus  only,  enlarg- 
es the  otherwise  more  limited,  preceding  gen- 
eral language,  "the  actual  expenses  of  the 
labor  engaged,"  by  making  it  embrace,  not 
only  "the  wages  of  the  men  and  reasonable 
compensation  for  any  teams  used"  (wnlch 
tbe  preceding  general  language  alone  would 
have  embraced  In  any  eveqt),  but  "also  cost 
of  board  and  lodging  for  men  employed,  cost 
of  all  fuel  used,  and  a  charge  of  twenty-flve 
cents  per  miner's  inch  of  eleven  and  one-halt 
gallons  for  each  twenty-fonr  hours  of  water 
used  in  mining  on  said  daim,"  which  the  pre- 
ceding general  language  otherwise  would  not 
liave  covered.  The  word  '"including"  intro- 
duces an  enlarging  definition  of  the  preceding 
general  words,  "actual  cost  of  the  labor," 
thus  of  necessity  excluding  the  idea  of  a 
further  enlargement  than  that  furnished  by 
the  enlarging  clause  so  introduced.  When 
read  in  its  immediate  context,  as  on  all  au- 
thority it  must  be  read,  the  word  "including" 
is  obviously  used  in  the  sense  of  Its  synonyms 
"comprising ;  comprehending ;  embradng." 
Neher  v.  McCkwk  County,  11  S.  D.  422,  78  N. 
W.  098 :  Hibberd  v.  Slack  (O.  C.)  84  Fed.  571; 
Bralnard  T.  Darling.  132  Mass.  218;  State  t. 


MonteUo  Salt  Oa,  84  Utah,  458,  98  Pac.  648. 
We  find  no  warrant  in  the  contract  for  ii^ 
dndlng  in  the  deductions  from  tbe  gross  out- 
put  the  cost  of  materials  and  supplies,  sudi 
as  shovels,  picks,  and  lumber. 

[2]  It  Is  equally  plain  that  under  tbe  con- 
tract appellants  were  not  authorized  to  charge 
for  any  of  the  water  more  than  "twenty-flve 
cents  per  miner's  inch  of  eleven  and  one-half 
gallons  for  each  twenty-four  hours  of  water 
used  in  mining  on  said  claim."  The  language 
used  is  too  plain  and  exact,  both  as  to  the 
charge  per  inch  and  in  defining  the  inch, 
to  admit  of  construction.  It  is  argued  that 
the  main  object  of  the  contracting  parties 
was  to  recover  the  greatest  amount  of  gold 
at  a  minimum  cost,  and  that  this  implied  the 
right  to  substitute  for  the  steam  point  meth- 
od the  hydraulic  method  as  a  necessary  means 
to  attain  that  end.  But  the  argument  is  su- 
perfluous. The  contract  itself  gave  to  ap- 
pellant IJndeberg  "the  exclusive  management 
and  control  of  said  mining  operations  •  •  • 
to  be  conducted,  however,  as  hereinbefore 
provided,"  and  it  was  thereinbefore  provid- 
ed that  he  should  "prosecute  diligently  and 
in  a  minerlike  fashion"  the  work  on  the 
claim.  Obviously  he  had  the  right  to  choose 
his  own  method  of  operation  within  the  lim- 
its of  minerlike  work.  There  Is,  however, 
neither  provision  nor  implication  In  the  con- 
tract that  he  might  add  to  the  contract 
charge  per  miner's  Inch  for  water,  or  change 
the  contract  definition  of  the  inch,  in  his  de- 
ductions to  determine  the  net  profits.  We 
are  not  concerned  with  the  meaning  of  net 
profits  in  the  abstract  or  in  other  circum- 
stances. By  their  contract  the  parties  here 
have  defined  net  profits,  fixing  therein  the 
charge  of  25  cents  per  Inch  for  water  with- 
out exception.  It  is  mtdispoted  that  the  par^ 
ties  knew  that  high-pressure  water  would  cost 
more  than  low-pressure  water,  yet  Is  their 
solemn  written  contract  they  did  not  specify 
the  lElnd  of  water  to  be  used,  nor  make  any 
distinction  in  the  charge  for  water  to  be  de- 
ducted, whether  high  pressure  or  low  pres- 
sure were  used.  The  same  is  true  as  to  the 
saving  of  men  and  fuel  resulting  from  the 
employment  of  the  hydraulic  method.  Both 
parties  as  practical  miners  knew  that  this 
would  result,  yet  neither  saw  fit  to  Insert 
In  the  contract  an  Increase,  of  the  charge,  per 
inch  for  water  in  that  contingency. 

[1]  But  appellants  argue,  on  the  theory  of 
specific  performance,  that  since  It  was  soon 
demonstrated  that  the  entire  claim  could  rot 
be  worked  to  a  profit  without  the  employ- 
ment of  the  iiydrauUc  method,  it  would  be 
unconscionable  to  enforce  the  contract  as 
plainly  written.  Such  a  doctrine  would  tend 
to  nullify  every  speculative  contract.  Here 
tbe  whole  enterprise  was  speculative.  Each 
party  took  a  chance  on  the  output  of  tbe 
mine.  Suppose  it  bad  produced  in  net  profits 
millions  of  dollars,  could  respondents  claim 
the  right  to  anything  more  than  one-half  of 
the  first  $28,750  of  such  profits?    Of  course 
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not,  and  the  conTerse  la  equally  palpable. 
Bquity  has  never  presumed  to  rewrite  con- 
tracts for  parties  sul  Juris  merely  because  of 
disappointed  ezpectatlona 

"Equity  will  not  relieve  against  hardsbip  aris- 
ing from  a  change  in  circumstancea  or  the  result 
of  salwequent  events,  where  these  should  have 
been  in  contemplation  of  the  parties  as  possible 
contingencies,  when  they  entered  upon  the  agree- 
ment. And  of  such  nature  are  the  ordinary 
chanfes  like  a  rise  or  fall  in  values,  profit  or 
loss  in  the  undertaking,  mistakes  of  judgment, 
unforeseen  events,  which  yet  were  fairly  possi- 
ble contingencies,"  etc.  6  Pomeroy's  Equity  Ju- 
risprudence, (  797. 

Appellants  In  their  second  affirmatlTe  de- 
fense alleged,  In  substance,  that  shortly  after 
their  taking  possession  they  learned,  and  so 
advised  respondents,  that  the  claim  could 
not  be  worked  at  a  profit  except  by  the  hy- 
draulic process ;  that  respondents  then  "con- 
sented to  the  change  of  process  in  mining 
and  the  increased  cost  for  water."  They  fur- 
ther alleged  that  resix)udents,  after  receiving 
written  statements  of  account  showing  the 
amount  paid  for  water  and  Included  in  the 
expenses,  did  not  object  to  any  items  of 
expense  so  included  until  long  after  all  miu- 
ins  operations  were  completed;  that  app^- 
lants  relied  upon  the  consent,  silence,  and 
acQulesoence  of  respondents  when  Incurring 
the  expenses,  particularly  the  added  expense 
for  water,  and  that  respondents  are  estopped 
to  dispute  the  Items  of  account.  The  trial 
court  found  against  appellants  on  this  second 
affirmative  defense,  and  we  are  clear  that  the 
evidence  preponderates  in  favor  of  that  find- 
ing. As  to  the  vagaely  pleaded  oral  modi- 
fication at  the  contract,  the  evidence  shows 
no  more  than  that  Blanck  and  Vogel  were 
Informed  of  the  change  from  the  old  method 
of  mining  to  the  hydraulic  method,  and  that 
It  would  increase  the  actual  cost  of  water, 
soon  after  the  change.  Idndeberg  testified, 
"So  far  us  I  remember  Mr.  Blanck  never 
objected  to  our  change  ct  method  of  mining, 
but  rather  approved  it  all,"  and  that  Vogel, 
"expressed  bis  satisfaction."  He  also  tea- 
Ufied  that  in  the  faU  of  1910  or  1911  be  had 
a  very  short  conversation  with  Ames  some- 
where In  Seattle,  in  which  he  told  Ames  of 
the  change  of  method.  Ames  denied  this' 
meeting  and  this  conversation  In  toto.  Nei- 
ther Lindeberg  nor  any  other  witness  tes- 
tified that  in  any  of  these  conversatiwis,  or 
at  any  other  time,  either  of  respondents  ever 
agreed  that  the  actual  cost  of  the  high-pres- 
sure water  should  be  deducted,  Instead  of 
26  cents  an  inch  In  determining  the  net  prof- 
its as  defined  In  the  written  contract,  or 
ever  consented  to  any  change  in  that  con- 
tract,  or  that  sucb  consent  was  ever  re- 
quested. 

(4-t]  The  Is.'iue  is  thus  reduced  to  the 
claim  of  estoppel  because  of  respondents'  al- 
leged failure  to  object  to  certain  statements 
of  account  sent  to  them,  showing  charges  of 
60  cents  an  inch  for  the  high-pressure  water 
and  charges  for  materlalsi  and  supplies.    But 


the  eridenoe  sbowv  that  neltber  Blanck  nor 
Ames  received  any  statement  including  an  in- 
creased dharge-for  high-pressure  water  until 
in  August,  1911,  and  it  fiiirly  appears  that 
Vogel,  though  on  the  ground,  received  no 
such  statement  till  In  July,  lOlL  This  was 
after  more  than  half  of  all  the  expense  ever 
incurred  for  high-pressure  water  had  been 
created.  Clearly  appellants  did  not  rely 
upon  the  consent,  silence,  and  acquiescence 
of  respondents  as  to  these  statements'  of  ac- 
count when  incurring  the  added  expenses 
for  water.  Full  Imowledge  of  the  facts  is 
essential  to  create  an  estoppel  by  sllenoe  or 
acquiescence.  Oliver  Ditson  Co.  v.  Bates, 
181  Mass.  455,  63  N.  B.  008,  67  L.  R.  A.  280- 
201,  92  Am.  St  Rep.  424;  Hunt  ▼.  Reilly. 
24  R.  I.  68,  62  AtL  681,  68  L.  R.  A.  206.  06 
Am.  St  Rep.  707.  Respondents  knew  that 
appellants  had  adopted  the  hydraulic  process 
but  they  also  knew  that  under  the  contract 
Lindeberg  had  the  right  to  adopt  whatever 
method  he  pleased.  They  did  not  know  tlU 
thoy  received  these  statements  that  deduc- 
tions above  the  contract  charge  for  water 
were  being  made.  Certainly  until  then  they 
were  under  no  duty  to  speak.  Though  the 
evidence  on  this  point  was  conflicting,  the 
trial  court  evidently  believed,  and  so  do  we, 
that  Blanck  at  least  then  did  object  to  these 
charges.  But  even  assuming  that  none  of 
the  respondents  then  objected,  no  estoppel 
arises.  Appellants  having  proceeded  at 
least  till  July,  1911,  without  any  possible 
ground  for  reliance  upon  req;>oDdents'  silence 
or  acquiescence,  the  presumption  must  pre- 
vail that  they  continued  to  use  the  high- 
pressture  water  without  such  reliance.  Mere 
silence,  without  positive  acts,  to  eifect  an 
estoppel,  must  have  operated  as  a  fraud, 
must  have  been  intended  to  mislead,  and 
itself  must  have  actually  misled.  The  party 
keeping  silent  must  liave  known  or  had  rea- 
sonable grounds  for  t>^eving  that  the  other 
party  would  rely  and  act  upon  bis  8llence» 
The  burden  of  showing  these  things  rests 
upon  the  party  invoking  the  est<K)peL 

"Mere  silence  on  the  part  of  a  party  irill  not 
create  an  estoppel  unless  he  was  under  aome 
obligation  to  speak,  and  a  party  invoking  such 
estoppel  must  show  that  it  was  the  duty  of  the 
other  to  speak,  and  that  he  has  not  only  tieen 
induced  to  act  by  reason  of  such  silenee,  but  that 
the  other  had  reasonable  canae  to  believe  that 
he  would  so  act"  Newhall  v.  Hatch,  134  CaL 
260,  274,  66  Pae.  266,  268,  66  L.  R.  A.  673, 
687,  688. 

Appellants  having  for  so  long  proceeded 
without  any  possible  reliance  upon  respond- 
ents' silence,  respondents  might  well  have 
assumed  that  their  attitude  was  a  matter  of 
Indifference  to  appellants,  and  that  no  speedi 
of  theirs  would  then  Influence  appellants' 
future  conduct  And  in  fact,  as  the  evidence 
fairly  shows,  Blanck's  obJecti(«8  In  1911 
were  wholly  unheeded. 

17,1]  It  Is  true  that  In  the  fall  of  1909 
appellants  rendered  a  statement  containing 
charges  for  materials  and  supplies,  but  no 
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excess  charge  for  water,  and  tbat  no  objeo- 
tien  was  made  to  this  statement  until 
Blanck's  objection  in  1911.  But  appellant 
Icnew  tbat  they  bad  no  right,  under  the  con- 
tract, to  deduct  more  than  25  cents  an  inch 
for  any  water,  and  no  right  to  deduct  any- 
thing for  materials  and  supplies.  Under 
the  circumstances  <A  this  case  their  rendition 
of  statements  of  account  containing  these 
deductions,  though  the  statements  were  not 
objected  to.  could  not  create  an  account 
stated,  nor  operate  as  an  estoppel  as  against 
respondents  to  dispute  the  account  and  re- 
ly upon  their  contract  Kusterer  Brewing 
Co.  V.  Friar,  09  Mich.  190,  68  N.  W.  52; 
Galllnger  v.  Lake  Shore  Traffic  Co.,  67  Wis. 
520,  30  N.  W.  790;  Valley  I/Umber  Co.  t. 
Smith,  71  \Ws.  304,  308,  37  N.  W.  412,  6 
Am.  St  R^.  216. 

[I]  Some  contention  is  made  that  the  fail- 
ure to  object  to  the  1909  statement  amounted 
to  a  contemporaneous  construction  of  the  con- 
tract as  to  the  charge  for  materials  and  sup- 
plies. But  contemporaneous  construction 
cannot  be  Invoked  as  against  the  clear  terms 
of  an  unambiguous  written  contract  To 
biold  otherwise  would  be  wantonly  to  impinge 
the  rule  that  such  a  contract  cannot  be 
varied  by  parol  evidence. 

Upon  the  whole  record  we  are  satisfied 
that  the  trial  court  reached  the  correct  con- 
clufiion. 

Judgment  affirmed. 

MOUNT,  FUU.BRTON,  and  OHADWIOK, 
■33.,  concur. 


CLAY  et  ux.  v.  SGHEEUNE  BANKING  h 
TRUST  CO.  et  aL     (No.  2228.) 

(Supreme  Court  of  Nevada.    Oct  2,  1916.) 

1.  QtriETiNO  Title  «=»34(5)— Complaint^-In- 
TEBGST  ov  Defendant. 

Neither  under  Rev.  Laws,  ^  6514,  nor  inde- 
pendently of  it,  does  a  complamt  state  a  cause 
of  action  to  quiet  title,  it  not  alleging  that  de- 
fendants claim  an  interest  in  the  property  ad- 
verse to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title, 
Cent  Dig.  JJ  71,  72;   Dec.  Dig.  «=»34(5).] 

2.  Appeal  and  Ebbob  «=3l93(l)— Objection 
Not   Made  Below— Sufficienct  of  Cok- 

The  complaint  though  praying  that  title  be 
quieted  against  def aidant  not  containing  the 
necessary,  allegation  of  a  complaint  to  quiet  ti- 
tle, that'  defendants  claim  an  interest  in  the 
property  adverse  to  plaintiffs,  but  alleging  that 
defenilants  were*  endeavoring  to  cloud  and  cast 
a  cloud  on  said  property,  and  the  evidence  being 
such  us  would  be  offered  in  an  action  to  prevent 
a  cloud  being  cast  on  plaintiffs'  title,  defendants 
were  entitled  to  assume  that  the  action  was 
brought  merely  to  prevent  a  cloud,  as  regards  the 
contention  that,  because  defendants  did  not  urge 
in  the  trial  court  that  the  complaint  did  not 
state  a  cause  of  action  to  quiet  title,  they  can- 
not do  so  on  appeal,  and  that  therefore  judg- 

■         ■  ■        iUe 


meat  should  l^e  reversed,  and  one  quieting  tit 


in  plaintiffa  bo  ordered  for  want  of  denials  in 
the  answer. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  DUf.  if  1228,  1230,  1231,  1237: 
Dec.  Dig.  «=9l%(l):  Pleadhig,  Cent  Dig.  i 
1S55.] 

3.  Appeal  and  Sbbob  <s=3l94(l)— Objection 
IN  Lower  Court  —  Answer  —  Effect  of 
Failure  to  Object. 
PlaintitFs,   not  having,   till  after  judgment 
questioned  tbat  the  answer  stated  a  defense  to 
the  matter  pleaded  in  the  complaint,  cannot  on 
appeal  urge  failure  of  defendants  to  demur  to 
the  complaint,  as  not  stating  a  cause  of  action, 
and    to    deny    certain    of    its    allegations,    as 
ground  for  reversing  the  judgment  and  ordering 
one  for  plaintiffs ;    as  a  demurrer  to  an  answer 
which  does  not  aid  the  complaint  will  t>e  sus- 
tained to  the  defective  complaint. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  1241-1243, 1246;  Dec.  Dig. 
<8=»194(1) ;   Pleading,  Cent  Dig.  g  1375.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  R.  C.  Stoddard,  Judge. 

Action  by  Edwin  Clay  and  wife  against 
the  Scheellne  Banking  &  Trust  Company  and 
another.  From  an  adverse  Judgment,  plain- 
tiffs appeal.  -  Affirmed. 

Sunuuerfleld  &  Richards,  of  Reno,  for  ap- 
pellants. Japi^  T.  iioyU,  ot  Reno,  for  re- 
iQ>ondent8. 


COLBMAN,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  respondents,  wh<)  were 
defendants  in  the  district  court,  by  Edwin 
Olay  and  Emma  V.  Clay,  his  wife,  who  were 
plalntms  In  the  district  court 

In  their  complaint  It  is  alleged  that  the 
plaintiff  Emma  V.  Clay  was  the  owner  of 
certain  Improved  real  estate;  that  the  plain- 
t\aa  had  been,  and  'at  the  time  of  niiiq:  tiie 
salt  were,  residing  upon  tlie  property;  that 
plaintiffs  filed  and  had  recorded  Ui  the  prop- 
er office  thetr  homestead  selection,  dBBlgnat- 
ing  the  property  In  question  as  a  homestead. 
It  Is  also  alleged  in  the  complaint  as  follows : 

"That,  notwithstanding  the  fact  hereinabove 
alleged  that  the  ownership  of  said  real  property 
by  said  Emma  Clay  as  aforesaid,  and  the  dec- 
laration thereon  by  herself  and  said  Edwin  Clay 
of  the  homestead  marked  Exhibit  A,  hereby  spe- 
cially referred  to  and  made  a  part  hereof,  the 
said  defendants,  Scheeline  Banking  &  Trust 
Company,  a  corporation,  and  C.  P.  Ferrel,  sher- 
iff of  Washoe  county,  state  of  Nevada,  are  en- 
deavoring to  cloud  and  cast  a  cloud  upon  snid 
real  property,  in  that  they  and  each  of  them  are 
causing  to  be  sold  said  real  property  pursuant  to 
a  certain  Judgment  dated  the  16th  day  of 
March,  1916,  wherein  said  defendant  Scheeline 
Banking  &  Trust  Company  recovered  a  judg- 
ment against  said  plaintiffs,  in  that  certain  ac- 
tion entitled  Scheeline  Banking  &  Trust  Com- 
pany, a  corporation,  plaintiffs,  against  Edwin 
Clay  and  Ebima  Clay,  for  the  sum  of  $2,004.83, 
and  the  ifcterest  thereon,  pursuant  to  the  terms 
of  said  judgment,  and  notwithstanding  the  fur- 
ther fact  that  said  defendants  have  no  right, 
title,  interest,  daim,  or  demand  in  or  to  said 
real  property  or  any  part  thereof,  and  the  said 
plaintiffs  are  the  owners  thereof,  seised  in  fee 
simple  absolute,  in  the  possession,  and  entitled 
to  the  immediate  poaseaaion  of  said  real  prop- 
erty." 
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The  prayer  of  the  complaint  is  as  follows: 
"Wherefore  plaintiCFs  pre?  that  the  title  and 
ownership  to  said  real  property  be  forever  quiet- 
ed against  said  defendants  and  each  of  them, 
and  that  said  plaintiffs  be  declared  to  be  the 
owners  of  said  real  property  and  the  whole 
thereof,  and  that  said  plaintiffs  have  judgment 
herein  pursuant  to  law  accordingly,  and  for 
costs  of  suit." 

Omitting  the  introductory  statements,  the 
answer  of  the  defendants  reads: 

"Denies  that  the  plaintiffs  were  residing  at  the 
time  of  the_  alleged  claim  of  homestead  or  at 
any  other  time  on  the  described  premises ;  de- 
nies that  the  plaintiff  claimed  the  property  and 
its  appurtenances  set  forth  in  plaintiffs'  com- 
plaint as  a  homestead,  or  that  uie  plaintiffs  or 
either  of  them  were  entitled  to  daim  said  prem- 
ises and  appurtenances  as  a  homestead,  by  rea- 
son of  the  declaration  of  homestead  or  otherwise, 
or  at  all;  denies  that  at  the  time  of  the  alleged 
declaration  of  homestead,  or  at  any  other  time, 
the  plaintiffs  or  either  of  them  were  actually 
or  at  all  residing  or  living  upon  said  described 
premises,  or  that  they  claimed,  or  intended  to 
claim,  or  that  they  were  entitled  to  claim, 
said  premises  and  its  appurtenances  or  any  part 
thereof  as  a  homestead,  or  that  said  premises 
was  or  could  be  claimed  as  a  homestead ;  denies 
that  said  premises  was  ever  used  by  the  plaintiff 
as  a  homestead." 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  the  court  in  its  findings  of 
fact  found  that: 

"At  the  time  the  declaration  of  homestead  was 
made  and  filed  plaintiffs  were  not  residing  there- 
on, and  had  not  the  intention  to  use,  and  did 
not  actually  use  and  occapy,  the  premises  de- 
scribed in  said  declaration  as  a  homestead  as 
required  by  section  2142  of  the  Bevised  Laws  of 
Nevada  1912." 

Judgment  was  entered  dismissing  the  ac- 
tion, and.  for  costs  in  favor  of  respondents. 

The  application  to  this  court  to  revecse  the 
judgment  of  the  trial  court  and  to  order  that 
court  to  enter  Judgment  on  the  pleadipgs  in 
favor  of  appellants  is  based  upon  the  idea  as 
set  forth  in  the  following  language  quoted 
from  the  brief  of  counsti  for  appellants: 

"It  is  admitted  in  the  pleadings,  since  it  is 
not  denied  in  the  answer,  tiiat  respondents  have 
no  right,  title,  interest,  claim,  or  demand  ui  or 
to  the  real  property  described  in  the  complaint, 
and  that  appellants  are  the  owners  thereof, 
seised  in  fee  simple  absolute,  in  the  possession 
and  entitled  to  the  immediate  possession  of  said 
real  property,  and  the  respondents  are  clouding 
said  real  property  as  alleged  in  the  complaint. 

In  other  words,  as  we  understand  the  con- 
tention of  counsel  for  appellants,  we  are 
asked  to  make  the  order  mentioned  for  the 
reason  that  the  answer  of  defendants  failed 
to  deny  that  they  had  no  right,  title,  interest, 
claim,  or  demand  in  the  property  in  question. 

In  view  of  the  fact,  as  appears  from  the 
complaint  of  appellants,  that  respondents  are 
seeking  to  satisfy  a  Judgment  in  favor  of 
one  of  the  respondents  and  against  ibe  appel- 
lants, it  would  indeed  be  a  rather  remarkable 
situation  If  respondents  were  aiming  to  sell 
property  which  belonged  to  respondents,  or 
either  of  them,  instead  of  property  of  appel- 
lants. We  cannot  imagine  whose  property 
respondents  would  sell  If  not  the  property 
of  appellants.     Surely  they  would  not  sell 


the  property  rights  of  respondents.  However, 
if  respondents,  or  either  of  them,  bad  or 
claimed  an  interest  In  the  property  (not  ad- 
verse to  appellants),  we  know  of  no  reason 
why  they  might  not  sell  such  interest  in  the 
property  as  appellants  might  have,  whether  It 
be  an  undivided  one-half  or  an  equity.  As 
we  read  the  complaint,  respondents  are  seek- 
ing to  sell  whatever  Interest  appellants  have 
in  the  property,  and  we  know  of  no  way  to 
stop  them,  so  long  as  the  Judgment  stands 
upon  which  the  execution  was  issued. 

[1  ]  Plaintiffs'  complaint  cannot  be  constru- 
ed as  one  to  quiet  title,  dther  under  out 
statute  or  independent  of  statute.  Section 
5514,  Revised  Laws  of  Nevada,  relative  to  ac- 
tions to  quiet  title,  reads: 

"An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  inter- 
est in  real  property,  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim." 

Mr.  Pomeroy,  in  his  work  on  Code  Reme- 
dies (3d  Ed.),  at  section  363,  says: 

"The  nature  of  the  action  to  quiet  title  is  such 
that  it  is  impossible  to  lay  down  any  but  the 
most  general  rule  in  relation  to  its  parties  de- 
fendant. The  very  object  of  the  proceeding  as- 
sumes that  there  are  other  claimants  adverse  to 
the  plaintiff,  setting  up  titles  and  interests  in  the 
land  or  other  subject-matter  hostile  to  his.  Of 
course,  all  these  adverse  claimants  are  proper 
parties  defendant,  and  if  the  decree  is  to  ac- 
complish its  full  effect  of  putting  all  litigation 
to  rest,  they  arc  necessary  defendants.  Orig- 
inally, and  independent  of  statute,  this  particu- 
lar jurisdiction  of  equity  was  only  invoked  when 
either  many  persons  asserted  titles  adverse  to 
that  of  the  plaintiff,  or  wben  one  person  repeat- 
edly asserted  his  single  title  by  a  BUCcessioD  of 
legal  actions,  all  of  which  bad  failed,  and  in  ei- 
tlier  case  the  object  of  the  suit  was  to  settle  the 
whole  controversy  in  one  proceeding.  The  ac- 
tion has,  however,  been  greatly  extended  by  stat- 
ute, especially  in  the  Western  states,  and  is 
there  an  ordinary  means  of  trying  a  disputed 
title  between  two  opposite  olalmanta." 

The  court,  in  Low  v.  Staples,  2  Nev.  on 
page  213,  in  speaking  of  the  effect  of  the  stat- 
utory action  to  quiet  title,  as  the  statute  ex- 
isted at  that  time,  said: 

"  •  ♦  »  The  old  equity  jurisprudence  of 
the  court  is  extended,  but  further  than  this 
we  do  not  think  it  affected." 

Thus  it  will  be  seen  that  there  Is  prac- 
tically no  difference  in  the  nature  of  the  ac- 
tion under  our  statute  and  as  it  exists  in-; 
dependent  of  statute,  and  hence  we  should 
have  very  little  trouble  in  determining  if 
the  complaint  Is  good.  Whether  we  look  to 
our  statute  or  the  nature  of  the  action  as 
it  exists  independent  of  statute  to  ascertain 
the  essentials  of  a  complaint  in  an  action  to 
quiet  title,  we  find  tlmt  one  of  the  essentials 
of  a  good  complaint  in  sudi  an  action  Is  that 
It  must  show  that  the  defendants  claim  an 
interest  in  the  property  adverse  to  the  plain- 
tiffs. 

[2]  There  is  no  such  allegation  in  ttie  com- 
plaint In  this  case,  or  anything  approaching 
it;  hence  the  complaint  does  not  state  a 
cause  of  action  to  quiet  title.  But  It  Is  said 
that,  as  respondents  did  not  urge  this  point 
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In  the  lower  court.  It  cannot  be  urged  here. 
In  view  of  the  record  In  this  case,  as  made 
tn  the  lower  conrt,  we  do  not  deem  It  nece(»- 
sary  to  decide  this  question,  though  we  might 
call  attention  to  the  fact  that  section  6045 
of  the  Kevlsed  Laws  provides  what  shall  and 
what  shall  not  be  waived  by  failure  to  de- 
mur. 

▲s  we  read  the  record  In  this  case,  the 
complaint  was  drawn  and  the  case  tried  up- 
on the  theory  that  to  permit  a  sale  under 
the  Judgment  pleaded  in  the  complaint  would 
east  a  cloud  upon  plalntlfFs'  title,  and  that, 
in  view  of  the  claim  that  the  property  was 
«xempt  as  a  homestead,  a  court  of  equity 
should  not  permit  such  a  cloud  to  be  cast 
thereupon,  and  to  prevent  it  the  action  was 
commenced.  We  are  of  this  opinion  for  the 
reason  that  the  complaint  does  not  contain 
the  necessary  allegation  to  constitute  it  an 
Action  to  quiet  title,  but,  on  the  other  hand, 
as  appears  from'  that  portion  of  the  com- 
plaint heretofore  stated,  it  alleges  that  re- 
spondents were  "endeavoring  to  dtfnd  and 
cast  a  dond  upon  said  real  property,"  and 
the  evidence  offered  was  not  such  evidence 
as  would  be  offered  in  an  ordinary  action  to 
•quiet  title,  but  such  as  would  be  offered  in 
an  action  to  prevent  a  (floud  being  cast  upon 
the  title  of  plaintiffs. 

We  think  that.  In  view  of  the  nature  of  the 
complaint,  counsel  for  respondents  liad  a 
right  to  assume  that  the  action  was  brought, 
not  to  quiet  title,  but  to  prevent  a  cloud  be- 
ing cast  upon  the  title  of  plaintiffs,  and 
therefore  was  Justified  in  not  urging  in  the 
trial  court  that  the  complaint  did  not  state 
a  cause  of  action. 

[3]  But,  to  go  a  step  further,  it  seems  to 
us  that  appellants  are  In  a  rather  peculiar 
position,  in  that  they  did  not  demur  to  the 
snfflciency  of  the  answer  of  respondents  in 
the  court  below,  or  in  any  way  question  that 
It  stated  a  defense  to  the  matter  pleaded  in  the 
complaint,  until  after  Judgment,  but  now  as- 
sert that,  notwithstanding  this  ftict,  they 
-can  take  advantage  of  respondents'  failure 
to  demur  to  the  complaint  on  the  ground 
that  it  does  not  state  a  cause  of  action. 

It  is  the  general  rule  appUcaUe  to  pleading 
that  a  demurrer  runs  through  the  whole 
series  of  pleadings,  and  will  be  sustained  to 
the  first  defective  pleading.  31  Gyc  388. 
Of  course.  If  the  answer  so  aids  the  com- 
plaint as  to  make  out  a  cause  of  action 
against  a  defendant,  the  rule  would  not  ap- 
ply ;  but  such  is  not  the  fact  in  this  instance^ 
So  It  seems. that  in  any  event  appellants' 
contention  that  this  court  Should  reverse  the 
judgment  and  order  that  Judgment  be  en- 
tered in  favor  of  appellants  cannot  be  sus- 
tained. 

The  only  reason  offered  by  plaintiffs,  either 
in  their  complaint  or  in  their  evidence,  why 
the  property  should  not  be  sold.  Is  the  claim 
asserted  by  them  that  it  Is  exempt  as  a 
homestead.    The  trial  court  held  that  this 


claim  was  not  well  founded,  and  this  finding 
is  not  assailed  in  this  court. 
It  la  ordered  that  the  Judgment  be  affirmed. 

NOBCROSS,  G  J.,  concurs. 

McCABIlAN,  J.  (concurring  in  the  order). 
1  concur  in  the  order.  It  would  appear  from 
the  record  in  this  case  that  the  action  had 
been  commenced  with  a  view  to  establishing 
a  homestead  exemption  in  favor  of  appel- 
lants herein,  which  exemption,  if  established, 
would  relieve  the  property  from  sale  under 
execution.  The  matter  of  the  right  of  appel- 
lants to  claim  a  homestead  exemption,  wheth- 
er correctly  or  erroneously  decided  by  the 
court  below,  is  not  involved  in  the  appeal. 
Counsel  for  appellants  in  bis  oral  argument, 
in  response  to  a  question  propounded  by  the 
court,  so  asserted.  The  question  Involved 
was  one,  as  we  view  it,  intended  to  prohlMt 
the  respondents  from  selling  the  property  in 
question  under  execution  issuing  pursuant 
to  a  Judgment  obtained. 

Assuming,  for  argument's  sake,  that  the 
question  was  one  to  quiet  title,  if  the  home- 
stead phase  of  the  controversy  were  aban- 
doned, as  we  take  it  to  have  been,  the  court 
might  well  have  granted  all  of  the  prayer 
of  appellants'  complaint,  in  fact  might  have 
rendered  Judgment  on  the  pleadings,  and 
hence  declared  that  respondents  had  no  right, 
title,  or  interest  In  or  to  the  real  property 
described  in  the  complaint,  and  that  appel- 
lants were  the  owners  thereof,  seised  in  fee 
simple  absolute,  and  that  they  were  entitled 
to  immediate  possession  of  the  premises; 
and,  even  if  Judgment  bad  been  rendered  In 
such  a  form,  it  would  avail  nothing  in  behalf 
of  appellants  in  the  way  of  preventing  the 
levy  of  an  execution,  or  the  sale  of  the  prem- 
ises under  the  execution  Issued  pursuant  to 
the  Judgment,  previously  rendered  in  another 
case,  wherein  the  appellants  here  were  de- 
fendants, and  the  respondent  the  Scheeline 
Banking  &  Trust  Company  became  a  Judg- 
ment creditor. 

If  the  appeal  In  this  case  involved  an  order 
of  the  trial  court  in  its  finding  and  conclu- 
sion as  to  the  homestead  exemption,  I  am 
not  ready  to  say  that  the  findings  of  the 
trial  court  in  that  respect  or  a  Judgment  bas- 
ed on  such  findings  could  have  been  affirmed. 
Definitely  as  to  this,  however,  I  express  no 
opinion.  We  are  referred  to  no  law,  and  we 
know  of  none,  in  the  light  of  which  a  suit  to 
quiet  title  will  serve  the  purpose  of  an  action 
to  prohibit  a  sale  under  execution  Issued  pur- 
suant to  Judgment. 

We  take  it  from  tlie  position  of  counsel 
for  appellants,  expressed  in  his  oral  argu- 
ment, that  they  concede  that  the  property 
in  question  is  not  subject  to  a  claim  of  home- 
stead exemption  in  behalf  of  appellants. 
This  being  conceded,  the  pr<^>erty  must  there- 
fore-be  such  as  is  subject  to  sale  under  the 
execution,  if  it  be  property  the  title  to  which 
is  rightfully  in  the  name  of  the  judgment 
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debtor  against  whom  execution  bas  iBsued. 
A  decree,  even  though  It  had  been  rendered 
on  the  pleadings  in  this  case,  could  at  most 
but  have  confirmed  title  In  appellants,  the 
Judgment  debtora  Would  such  a  decree  or 
Judgment  deprive  the  Judgment  creditor  of 
the  right  to  sell  the  property  under  execution, 
vehere  the  former  Judgment  had  been  duly 
rendered  against  the  party  to  whom.  In  these 
proceedings,  title  In  fee  had  been  decreed? 
We  are  at  a  loss  to  find  a  rule  that  will  8UI>- 
port  an  answer  in  the  affirmative; 


liEITNBR  «t  aL  T.  TH AYBR  et  aL    (No.  860.) 
(Supreme  Court  of  Wyoming.     Oct.  2,  1910.) 

1.  Ctjstoms  and  Usaqbs  «=3l4— Evidencs— 

EXPBKSS  AOBEEUENT. 

The  custom  among  dealers  in  stallions  as 
to  methods  of  conducting  sales  and  as  to  war- 
ranties given  is  immaterial  in  case  of  a  sale 
with  express  agreement. 

[Bd.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  i  29;  Dec.  Dig.  «=»14.} 

2.  Sales  <8=»426  —  Breach  of  Wabbantt  — 

REUEDT  or  BUTKB— CONTBAOT. 

Though  contract  of  sale  of  a  stallion  pro- 
vides that  if  he  proves  not  to  be  as  warranted, 
the  sellers  on  return  of  him  will  furnish  an- 
other, yet,  it  containing  nothing  obligating  the 
buyers  to  do  so,  thpy  may,  in  case  of  breach  of 
the  warranty,  retain  him  and  recover  damages 
for  the  breach. 

[M.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1209;   Dec,  Dig.  <3=»426.] 

Error  to  District  (3ourt,  Big  Horn  Cioonty ; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Frank  A.  Leltner  and  another, 
partners  as  Leltner  Bros.,  against  William 
Thayer  and  another.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Affirmed. 

Thomas  M.  Hyde,  of  Basin,  Frank  Hun- 
ter, and  Geo.  W.  Farr,  both  of  Miles  City, 
Mont,  for  plaintiffs  In  error.  G.  A.  Zarlng, 
of  Basin,  and  W.  L.  Simpson,  of  C!ody,  for 
defendants  In  error. 

BEARD,  J.  This  Is  an  action  on  three 
promissory,  notes  executed  by  the  defendants 
In  error.  The  petition  Is  in  the  usual  form 
In  three  counts.  The  defendants  answered, 
In  the  first  count  of  their  answer,  admitted 
the  execution  of  the  notes,  and  alleged  that 
the  notes  were  obtained  by  fraud  and  mis- 
representation, and  were  wholly  without  con- 
sideration, as  would  fully  appear  In  the  af- 
firmative defenses  thereinafter  set  forth.  In 
the  second  count  of  their  answer  they  al- 
leged, in  substance  and  so  far  as  material 
here,  that  the  notes  were  given  as  part  con- 
sideration for  the  purchase  price  of  a  cer- 
tain stslllon.  That  said  stallion  was  falsely 
and  fraudulently  represented  by  plaintiffs  to 
defendants  to  be  in  good  health,  free  from 
disease,  and  suitable  for  breeding  purposes, 
and  would  get  60  per  cent,  of  mares  bred 
to  him  with  foal,  and  was  a  good  foal-getter. 
That  said  stallion  proved  to  be  Impotent  and 


of  no  value  for  breeding  purposes.  The 
plaintiffs  replied,  admlttlnK  -that  tlie  notes 
were  given  as  part  purchase  price  of  the 
stallion;  denied  the  other  allegations  of  the 
answer,  and  alleged  that  they  made  to  de- 
fendants no  warranty  or  warranties  with  re- 
spect to  the  breeding  qualities  or  otherwise 
of  said  stallion,  save  and  except  as  contain- 
ed In  a  certain  writing  called  a  bill  of  sale 
(a  copy  of  which  is  set  out  In  full  in  the  re- 
ply and  will  be  hereinafter  referred  to) ; 
that  defendants  had  failed  to  return  the 
stallion  as  provided  bx  said  writing,  bat  had 
kept  possession  of  him.  The  cause  was  tried 
to  a  Jnry,  which  returned  a  general  verdict 
In  favor  of  defendants,  and  also  answers  to 
certain  special  interrogatories  submitted  to 
it.  Judgment  was  rendered  In  fkivor  of  de- 
fendants on  the  verdict,  and  plaintiffs  bring 
error. 

That  the  stalUon  was  warranted  to  be  a 
60  per  cent,  foal-gettet  is  not  here  In  dispute. 
The  claim  of  defendants  being  that  the  war^ 
ranty  was  verbal  and  made  before  or  at  the 
time  the  notes  were  executed  and  delivered, 
and  was  to  the  effect  that  If  with  good  care 
the  horse  did  not  prove  to  be  a  60  per  cent 
foal-getter,  the  defendants  could  return  him 
and  receive  another  horse;  and  they  deny 
having  received  any  written  warranty.  The 
defendants  claimed  that  the  only  warranty 
their  agent  who  made  the  sale  was  author- 
ized to  give  was  a  written  warranty,  and 
that  a  bill  of  sale,  a  purported  copy  of  which 
was  admitted  In  evidence,  and  which  they 
claimed  was  delivered  to  defendants,  was 
the  only  warranty  given.  Thrir  contention 
is  that  by  Its  terms.  If  the  horse  did  not 
prove  as  warranted  as  a  foal-getter,  the  only 
remedy  the  defendants  had  was  to  return 
the  horse  at  the  time  and  place  therein  stat- 
ed and  receive  another  horse.  The  paper 
admitted  In  evidence  Is  as  follows: 

"Know  all  men  by  these  presents,  that  we, 
Leitner  Bros.  &  Green,  of  Miles  City.  Montana, 
have  this  day  sold  to  Fenton  Percheron  Horse 
Co.  of  Fenton,  Big  Horn  Co.,  Wyo.,  the  Perch- 
eron stallion  named  Francois  No.  40938  for  the 
consideration  of  the  sum  of  four  thousand  dol- 
lars the  receipt  whereof  is  hereby  acknowl- 
edged. 

"In  the  event  that  the  above-named  stallion, 
in  perfect  health,  with  proper  usage,  and  the 
mares  to  him  regularly  returned  and  tried  or 
bred,  on  one  full  service  season's  trial  does  not 

fret  with  foal  fifty  per  cent,  of  the  mares  regn- 
arly  tried  and  bied  to  him.  tlien  on  r<>turn  of 
the  said  stallion  to  us  at  Miles  City,  Montana, 
durin.?  the  first  week  in  the  month  of  April 
next  following  the  full  service  season  first  con- 
dnded  after  the  date  hereof,  in  Kood  health  and 
condition,  we  agree  to  famish  the  above-named 
purchaser,  without  further  charge,  another 
pure-bred  stallion  of  equal  quality,  in  ex- 
change; but  it  is  expressly  provided,  as  a  con- 
dition of  this  warranty,  that  the  tally  sheet  ac- 
companying and  delivered  with  this  bill  of  sale 
shall  be  accurately  ffiled  out.  with  date  of  each 
service  and  trial,  to  enable  identification  of  all 
mares  bred,  and  after  being  so  filled  out  shall 
be  returned  to  us  at  Miles  City,  Montana,  by 
registered  letter,  not  later  than  Julv  16.  19—. 
It  is  hereby   stipulated   that  a  stallion's   full 
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Mrrice  sttuon  shall  b«  considered  u  ^  period 
commencing  the  first  da;  of  May  and  ending 
the  firat  (lay  of  July. 

"In  the  event  the  conditions  of  the  above 
agreement  are  not  falthfally  performed,  time 
being  of  the  essence  of  this  contract;  or  should 
the  above-named  stallion  hereafter  become  in- 
jured or  disabled  through  accident  or  disease, 
or  should  any  changes,  additions  or  alterations 
b«  made  in  this  bill  of  sale,  not  shown  by  the 
dnplicate  copy  of  same  preserved  by  na,  this 
warranty  shall  be  null  and  void  and  of  no  ef- 
fect, end  all  obligations  incurred  by  us  herein 
■hall  be  considered  fulfilled  and  ended. 

"This  bill  of  sale  contains  all  the  agreement* 
of  warranty  or  guaranty  made  by  us  in  the  sale 
of  the  above-mentioned  stallion,  and  it  is  ex- 
pressly provided  that  we  shall  not  be  liable  for 
any  clRim  that  may  hereafter  be  made  alleging 
any  verbal  agreement  of  ourselves  or  agent  in 
the  sale  of  said  horse. 

"In  witness  whereof,  we  have  hereunto  set 
onr  hands  and  seals  this  20  day  of  May,  1909. 
"Leitner  Bros.  &  Oreen.    [Seal]" 

J.  S.  Green,  the  agent  of  plaintiffs  who 
iuade  the  sale,  testified  as  a  witness  for 
plaintiffs,  and  stated  that  in  the  bill  of  sale 
which  he  said  he  delivered  to  the  secretary 
of  the  Fenton  Percheron  Horse  Company  the 
words  "fifty  per  cent."  read  "sixty  per  cent." 
In  the  original,  and  that  the  blank  date, 
"Jtily  16,  Ifr— "  was  July  15,  IflOO,  and  that 
the  instrument  was  signed,  "Leitner  Bros. 
&  Green  by  J.  S.  Green,  AgMit."  The  evi- 
dence further  discloses  that  the  horse  com- 
pany was  not  formed  until  the  day  after  the 
notes  were  given  and  the  horse  delivered. 

[1]  Complaint  is  made  by  counsel  for 
plaintiffs  that  the  court  refused  to  permit 
tills  witness  to  testify  as  to  the  custom 
among  dealers  In  that  dass  of  horses  as 
to  the  methods  of  conducting  such  sales  and 
as  to  warranties  given.  He  was  permitted 
to  testify  what  he  did  In  this  instance,  and 
that  that  was  the  usual  custom  of  plaintiffs. 
It  was  Immaterial  what  the  usual  or  gen- 
eral custom  was  as  defendants  were  relying 
upon  an  express  agreement 

[2]  Plaintiffs  also  complain  of  certain  In- 
structions given  by  the  court  to  the  Jury  as 
to  the  authority  of  the  agent  to  -warrant  the 
quality  of  the  horse;  and  tn  refusing  cer- 
tain instructions  requested  by  plaintiffs  In 
that  respect.  But  In  view  of  the  constmo- 
tlon  we  think  must  be  put  upon  the  con- 
tract as  claimed  by  plaintiffs.  It  Is  not  neces- 
sary to  discuss  those  points.  It  dearly  ap- 
pears from  plaintiffs'  own  evidence  that 
their  agent  was  authorized  to  sell  the  horse 
with  a  warranty  that  he  would  prove  to  get 
with  foal  60  per  cent  of  mares  regularly  bred 
to  blm,  with  the  agreement  that  In  the  event 
be  failed  in  that  respect,  then  on  the  return 
of  said  stallion  to  plaintiffs  they  would  fur- 
nish another  stallion  of  equal  quality.  The 
evidence  abundantly  sustains  the  flndlng 
that  this  horse  proved  to  be  a  failure  as  a 
foal-getter  and  was  worthless  for  breeding 
purposes.  There  Is  very  little  difference  be> 
tween  the  parties  as  to  what  the  warranty 
In  this  case  In  fact  was.  In  the  event  the 
horse  proved  not  to  tie  as  warranted,  then. 


upon  a  return  of  the  horse  to  plaintiffs  they 
were  to  furnish  another;  but  there  Is  noth- 
ing In  the  contract  obliging  defendants  to  so 
return  blm,  nor  is  there  anything  therein 
wherefby  defendants  waived  their  legal  right 
to  retain  the  property,  and  when  sued  foe 
the  purchase  price  to  recoup  their  damages 
for  the  breach  of  warranty.  Wben  personal 
property  is  sold  with  a  warranty,  and  the 
sale  is  complete,  with  a  subjoined  agreement 
to  take  back  the  property  If  it  does  not  prove 
as  warranted  and  to  exchange  It  for  other 
property,  or  to  refund  the  purchase  price, 
the  better  and  more  reasonable  rule,  In  our 
opinion.  Is  that  the  purchaser  in  case  of  a 
breach  of  the  warranty  has  the  option  of  ei- 
ther returning  the  property  or  to  retain  It 
and  recover  damages  for  the  breach.  In 
WUlistxm  on  Sales  It  Is  sUted: 

"It  is  not  uncommon  foe  warranties  express- 
ly to  state  that  the  buyer  shall  have  the  right 
to  rescind  the  transaction  for  breach  of  war- 
ranty, and  that  on  the  returning  of  the  goods 
in  such  event  the  buyer  shall  either  be  entitled 
to  have  his  money  back  or  to  have  other  goods 
instead  of  those  first  taken.  Conditions  are 
often  in  such  contracts  imposed  npon  the  right 
of  rescission,  and,  if  imposed,  of  course  must 
be  observed  in  order  to  entitle  the  buyer  to 
rescission.  It  has  sometimes  been  contended 
that  such  an  express  provision  for  rescission 
amounted  in  effect  to  an  agreement  that  this 
right  should  be  the  only  ri^^t  available  to  the 
buyer  for  breach  of  warranty.  No  doubt  a  con- 
tract may  provide  for  rescission  as  a  sole  rem- 
edy. The  mere  fact,  however,  that  the  contract 
provides  that  the  buyer  may  rescind  the  con- 
tract and  return  the  goods  does  not,  of  itself, 
exclude  the  buyer  from  pursuing  otner  remedies 
allowed  by  law  for  breach  of  warranty." 

While  there  are  some  decisions  to  the  con- 
trary, the  above  statement  of  the  rule  In 
cases  like  the  one  here  is  amply  supported  by 
authority,  and  tn  our  opinion  is  the  correct 
rule.  In  a  leading  case,  often  cited,  Doug- 
lass Axe  Manufacturing  Company  v.  Gard- 
ner, 10  Cush.  (Mass.)  88,  it  is  held: 

"When  a  seller,  in  addition  to  a  warranty 
of  property,  makes  a  promise  to  take  it  back 
if  it  docs  not  conform  to  the  warranty,  we  can- 
not hold  that  such  superadded  promise  rescinds 
and  vacates  the  contract  of  warranty.  We  are 
of  opinion  that  in  such  case,  the  buyer  has,  if 
not  a  double  remedy,  at  least  a  choice  of  rem- 
edies, and  may  either  return  the  property  wltb- 
in  a  reasonable  time,  or  keep  it  and  maintain 
an  action  for  breach  of  the  warranty." 

That  construction  of  contracts  sUnilar  to 
the  one  we  are  considering  bas  been  ap- 
proved In  the  following  cases:  Sbupe  v. 
Collender,  56  Conn.  489,  IS  AtL  405,  1  L.  B. 
A.  339 ;  Love  &  Co.  v.  Ross  et  al.,  89  Iowa, 
400,  56  N.  W.  528;  Hefner  v.  Haynes,  89 
Iowa,  616,  67  N.  W.  421;  HaUowell  v.  Mc- 
Laughlin Bros.,  186  Iowa,  279,  111  N.  W. 
428 ;  Elwood  v.  McDlll,  105  Iowa,  437,  75  N. 
W.  340;  Kemp  v.  Freeman,  42  111.  App.  600; 
Cook  v.  Lantz,  116  IlL  App.  472;  Moore  v. 
Emerson,  63  Mo.  App.  137;  Birch  t.  Kava- 
naugh  Knitting  Co.,  34  App.  Dlv.  614,  64  N. 
X.  Supp.  449;  Mandel  v.  Buttles,  21  Minn. 
391;  Fltzpatrick  v.  B.  M.  Osborne  Co.,  50 
Minn.  261,  52  N.  W.  861 ;  Park  et  al.  y.  Blch- 
ardson  &  Boynton  Co,,  81  Wis.  399,  61  N.  W. 
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672;  Eyers  v.  Haadem  (0.  C.)  70  Fed.  e«; 
Denver  Horse  Importing  Co.  v.  Schafer,  58 
Colo.  876,  147  Pac.  867.  By  the  terms  of  the 
contract,  as  plaintiffs  concede  they  were,  de- 
fendants were  glren  the  right,  upon  return- 
ing the  horse  at  a  certain  time  and  place,  to 
rescind  the  contract,  and  in  that  event  they 
were  bound  to  receive  another  horse. 
Whether  the  defendants  would  have  had  the 
right  to  rescind  the  contract  by  a  return  ot 
the  horse  In  the  absence  of  such  contract 
need  not  be  discussed.  By  the  contract  they 
were  given  that  right;  but  It  was  not  their 
exclusive  remedy.  The  langna:ge  of  the  con- 
tract Is  not  that  If  the  horse  failed  to  com- 
ply with  the  warranty,  the  defendants  agree 
to  return  him,  or  that  they  shall  or  must  re- 
turn him,  but  Is,  "then  on  return  of  the  said 
stallion,"  etc.,  plaintiffs  agree  to  furnish  an- 
other. This  gave  defendants  the  option  to 
return  the  horse  and  take  another,  or  they 
could  keep  him  and  recover  damages  for  the 
breach  of  warranty. 

There  was  sufficient  evidence  to  sustain 
the  finding  of  the  Jury  that  the  warranty 
was  verbal,  and  that  no  written  warranty 
was  delivered ;  and  the  warranty  as  claimed 
by  defendants  is  substantially  that  which 
plaintiffs  admitted  the  agent  was  authorized 
to  make  and  did  make. 

Some  other  matters  have  been  assigned  as 
error,  but  they  do  not  effect  the  merits  of 
the  case;  and,  as  we  hold  that  the  agree- 
ment that  upon  a  return  of  the  horse  plain- 
tiffs would  furnish  another  did  not  deprive 
the  defendants  of  their  right  to  retain  him 
and  recoup  their  damages  for  a  breach  of 
warranty  when  sued  for  the  purchase  price, 
those  assignments  of  error  need  not  be  con- 
sidered. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Afilrmed. 

POTTER,  C  J.,  and  SCOTT,  J^  concur. 


KELLY  V.  BOARD  OF  COM'RS  OF  Bia 
HORN  COUNTY.    (No.  852.) 

(Supreme  Court  of  Wyoming.    Oct  3,  1816.) 

1.  Deeds  <S=208(1,  6)  —  Acceptanck  —  Bvi- 

DENCS. 

In  an  action  based  upon  an  award  of  arbi- 
trators, and  upon  a  general  allegation  of  dam- 
ages caused  by  the  location  of  a  road,  evidence 
held  insufficient  to  show  that  the  deed  executed 
by  the  plaintiff  when  the  arbitration  agreement 
was  made,  conveying  a  right  of  way  for  the 
road,  was  ever  delivered  to  and  accepted  by  the 
county. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  625,  630,  631;   Dec.  Dig.  <e=9208(l,  6).] 

2.  CoNSTiTonoNAL  Law  «=>291  —  Dot  Pbo- 
CESS  OF  Law— Taking-  of  Pbopkbtt. 

Where  the  title  to  a  right  of  way  for  a 
road  was  acquired  by  proceedings  to  locate  the 
road,  and  an  opportunity  was  given  to  the  owner 
to  present  his  claim  for  damages  in  the  manner 


prescribed  by  statute,  his  property  was  not  tak- 
en without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  |{  870-876;  Dec.  Dig. 
«=3291.] 

3.  Counties  ®=s>114— Aobekments  of  OoinnT 
Attobnet— Effect. 

Where  a  county  board  did  not  authorise  an 
arbitration  agreement  entered  into  by  the  county 
attorney,  nor  ratify  such  agreement,  it  was  not 
binding  upon  the  county. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  K  174,  175;  Dec.  Dig.  «=>114.] 

4.  EuiNEirr  Domain  «=9315  —  Action  fob 
Dakaqe— Review— CoNFucnira   Evidenck. 

In  an  action  for  damages  from  the  location 
of  a  county  road  over  plaintiFs  land,  the  evi- 
dence being  conflicting,  and  sufficient  to  sustain 
the  judgment  for  defendant,  it  will  not  be  re- 
versed on  the  evidence. 

[E(d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  JS  829-838;  Dec  Dig.  «=3315.] 

E^ror  to  District  Court,  Big  Horn  County; 
Charles  E.  Winter,  Judge. 

Action  by  Patrick  Kelly  against  Board  of 
County  Commissioners  of  Big  Horn  County, 
Wyo.  Judgment  for  defendant,  and  plalntUC 
brings  error.     Affirmed. 

W.  L.  Walls,  of  Cody,  and  C.  A.  Zaring,  of 
Basin,  for  plaintiff  in  error.  W.  S.  Collins, 
of  Basin,  and  E.  £.  liOnabangh,  of  Sheridan, 
for  defendant  in  error. 

SCOTT,  J.  This  proceeding  in  error  is  to 
reverse  and  vacate  tlutt  certain  Judgment 
made  and  entered  in  the  district  court  of 
Big  Horn  county  in  favor  of  the  county,  de- 
fendant there  and  defendant  in  error  here, 
wherein  the  court  failed  to  assess  and  award 
damages  to  the  plaintiff  there,  and  plaintiff  in 
error  here  in  a  specified  sum  alleged  to  be 
the  value  of  a  certain  right  of  way  for  a 
public  road  over  and  across  his  premises. 
The  case  was  tried  to  the  court  wlttaoat  the 
Intervention  of  a  Jury,  and  Judgment  was 
rendered  in  favor  of  the  defendants,  and  the 
plaintLfl  brings  error. 

1.  The  evidence  tends  to  show  that  before 
the  case  was  commenced  a  question  had 
arisen  between  the  parties  hereto  with  refer- 
ence to  the  value  of  the  proposed  right  of  way 
across  and  over  the  N.  B.  )4  of  the  S.  W.  \i, 
and  the  N.  W.  %  of  the  S.  B.  ^.  of  section 
17,  township  52  N.  of  range  104.  On  May  16, 
1010,  the  county  and  prosecuting  attorney  of 
Big  Horn  county  without  precedent  authority 
and  Patrick  Kelly,  as  administrator,  at- 
tempted to  agree  upon  a  method  of  settlement 
for  a  right  of  way  and  interest  thereon  at 
8  per  cent,  per  annum  from  the  date  of  such 
agreement,  in  words  and  figures,  as  follows: 
"This  agreement  made  and  entered  into  this 
16th  day  of  May,  A.  D.  1910,  by  and  between 
the  board  of  county  commissioners  of  the  county 
of  Big  Horn,  Wyoming,  party  of  the  first  part 
and  Patridc  Kelly,  as  administrator  of  the  es- 
tate of  Maiy  Kelly  deceased,  party  of  the  sec- 
ond part:  Witnesseth:  That  whereas  Patrick 
Kelly,  as  administrator  of  the  estate  of  Mary 
I  Kelly,  deceased,  is  the  owner  of  and  has  a  legal 
I  estate  in  the  following  described  real  estate,  in 
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Bitr  Horn  county,  Wyoming,  aii  follows,  to  wit 
Northeast  quarter  of  southwest  quarter  of  sec- 
tion seventeen,  township  fifty-two  (52)  N.  R. 
IM  W.  N.  W.  ^  S.  B.  %-17-52-l04  W.; 
And  whereas  the  party  of  the  first  part  wished 
tu  obtain  from  the  party  of  the  second  part  « 
right  of  way  oyer  and  across  said  land  for  a 
public  road,  as  now  surveyed  and  platted  as  per 
map  of  V.  S.  R.  S.  now  on  file  in  the  office  of  the 
county  clerk  of  snid  county  and  marked  map 
S-891  and  S-1093  and  in  accordance  with  the 
plat  and  survey  hereto  attached  and  made  a  part 
hereof:  Now  therefore  it  is  agreed  by  and  be- 
tween the  parties  hereto: 

"First.  The  party  of  the  second  part  now  and 
here  delivers  to  the  party  of  the  first  part  a 
quitclaim  deed  for  the  ri^t  of  way  surveyed, 
platted  and  as  mentioned  in  the  above  agreement 
and  the  plat  and  map  S-S91  as  above  mentioned 
and  as  shown  in  said  deed. 

"Second.  The  party  of  the  -first  part  agrees  to 
pay  to  said  party  of  the  second  part,  for  said 
right  of  way  as  conveyed,  a  sum  or  sums  of 
money,  if  any  may  be  found  to  b«  due  and  pay- 
able by  the  award  of  the  arbitrators  hereinafter 
set  forth. 

"Third.  It  is  mutually  agreed  and  determined 
by  the  parties  hereto  that  for  the  purpose  of  fix- 
ing and  determining  the  cash  value  of  the  lands 
required  for  said  right  of  way,  for  damages  sus- 
tained by  reason  thereof  and  for  any  other 
damages  in  any  manner  sustained  by  the  narty 
of  the  second  part,  or  his  heirs  by  reason  of  said 
right  of  way,  there  shall  be  appointed  a  board 
of  arbitration,  consisting  of  three  freeholders,  of 
the  county  of  Big  Horn,  Wyoming,  in  the  man- 
ner following: 

"The  party  of  the  first  part  to  select  one 
person,  the  party  of  the  second  part  to  select  one 
person,  and  those  two  persons  so  selected  shall 
select  a  third  person,  which  said  board  shall 
within  three  days  after  being  thus  selected  meet 
together  at  some  convenient  place  upon  the  land 
ibove  described  over  which  the  right  pf  way 
passes,  and  thereupon  proceed  to  view  and  ex- 
amine into  the  matter  of  damages  by  reason 
of  said  right  of  way,  and  thereupon  to  make  an 
award  of  their  findings  under  oath  of  sU  dam- 
ages, if  any  are  found,  by  reason  of  said  prem- 
ises and  to  fix  and  determine  the  amount  there- 
of. It  is  further  agreed  that  such  finding  and 
award  shall  be  final,  subject  to  the  right  of  ap- 
peal to  the  district  court  by  either  party  hereto. 

"It  is  further  agreed  that  the  selection  of  the 
two  arbitrators  shall  be  made  at  once  upon  the 
signing  of  this  agreement  and  that  at  the  same 
time  a  deed  as  above  mentioned  shall  b«  made 
executed  and  delivered  to  said  first  party,  by 
said  second  party.  Their  agents  may  at  once 
take  possession  of  said  right  of  way  for  all  pur- 
poses. 

"That  said  arbitrators  shall  take  into  consid- 
eration in  arriving  at  their  award,  the  benefits, 
if  any,  to  said  land  by  reason  of  the  location  of 
said  road." 

Thereafter  tbe  county  and  prosecuting  at- 
torney, on  bis  own  motion,  on  or  about  May 
17,  1910,  and  Patrick  Kelly  met  and  selected 
A  J.  Martin  and  George, T.  Beck,  and  they 
appointed  Joseph  M.  Howell  as  a  third  arbi- 
trator. Tbe  first  and  last  of  tbe  above-named 
persons,  on  view  of  tbe  property,  agreed  to 
assess  the  damages  in  the  sum  of  $1,500,  and, 
having  theretofore  taken  tbe  oath,  they  then 
made  their  report,  and  on  May  23,  1910, 
filed  it,  together  w^th  said  agreement  and 
their  report  thereon  with  the  board  of  coun- 
ty commissioners  who  never  allowed  or  ap- 
proved, but  long  after  rejected,  a  bill  based 
on  the  said  arbitration.  Prior  thereto,  and 
on  May  11, 1910,  tha  board  of  county  commis- 


sioners approved  and  proceeded  nnder  chap- 
ter 168  to  lay  out  a  road  embracing  the  same 
ground,  upon  petition  and  under  difterent 
and  independent  proceedings  and  sections  of 
the  statute,  and,  baring  decided  to  lay  out 
and  open  the  road,  made  publication  under 
section  2524,  Compiled  Statutes  1910,  and 
which  section  reads  as  follows: 

"If  the  board  of  the  county  commissioners 
shall  determine  to  establish,  lay  out  or  alter  any 
road,  they  shall  appoint  a  day,  not  less  than 
thirty  days  after  such  determination,  on  or  be- 
fore which  day  all  objections  to  the  establish- 
ment, alteration  or  vacation  of  the  proposed 
road,  and  claims  for  damages  by  reason  thereof, 
shall  be  filed  with  the  county  clerk" 

— and  in  said  notice  prescribed  the  time, 
place,  and  manner  of  publication  and  giving 
notice  to  the  parties  interested,  and  requiring, 
under  section  2526,  that: 

"No  objections  or  claims  for  damages  shall  be 
filed  or  made  after  the  noon  of  the  day  fixed  for 
filing  the  same,  and  if  no  objections  or  claims  for 
damages  are  filed,  on  or  before  noon  of  the  day 
fixed  for  filing  the  same,  they  shall  be  disre- 
garded, and  not  considered,  and  shall  be  deemed 
to  have  l>een  waived  and  barred." 

Kelly  did  not  appear  before  the  board  in 
any  manner  to  establish  his  claim  other  than 
by  filing  the  award  as  a  claim  against  the 
cotinty  other  than  as  a  claim  nnder  the 
award  and  which  the  board  rejected.  The 
power  to  arbitrate  the  question  by  Meta  was 
not  based  upon  precedent  authority  so  to  do, 
nor  upon  an  action  pending,  but  upon  rntlflca- 
tlon,  if  at  all  based  upon  subsequent  condi- 
tions. There  was  no  action  pending  under 
section  4928,  Compiled  Statutes  1910,  at  the 
time  of  the  attempt  to  enforce  the  award,  or 
prior  thereto  under  section  4939,  which  sec- 
tion reads  as  follows: 

■  "In  all  eases  the  party  enforcing  an  award  shall 
produce  satisfactory  proof  to  the  court  of  tb« 
due  execution  of  the  submission  or  arbitration 
bond,  and  that  the  party  neglecting  or  refusing 
to  obey  the  award  was  furnished  with  a  true 
copy  thereof,  at  least  ten  days  before  tbe  term 
at  which  the  application  to  enforce  the  award 
was  made." 

Under  section  4928  the  right  to  hare  arbi- 
tration is  granted  in  all  cases  where  a  con-' 
troversy  between  the  parties  exists,  except 
when  the  title  or  right  to  possession  of  real 
property  are  either  or  both  involved.  The 
giving  of  the  bond  under  section  4929  by 
each  party  may  be  waived  by  the  parties  and 
the  arbitration  be  proceeded  with  without 
such  bond.  It  was  so  held  In  Railway  Co.  r. 
Burke  et  al.,  64  Ohio  St  120,  48  N.  B.  282 ; 
Conner  v.  Drake,  1  Ohio  St  1S0<  Com'rs  of 
Montgomery  County  v.  Carey,  1  Ohio  St 
463;  Greer  v.  Canfleld,  38  Neb.  175,  56  N.  W. 
883. 

Patrick  Kelly  was  acting  In  his  representa- 
'Jve  capacity  as  administrator.  There  is  no 
showing  In  the  record  here  of  any  authority 
preceding  or  otherwise  granted,  or  attempted 
to  be  granted,  him  by  the  court  having  Juris- 
diction of  the  probate  of  the  estate  to  sell 
and  conVey  an  easement  or  right  of  way 
through,  over,  and  across  any  laud  belonging 
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to  the  estate  of  which  he  was  executor.  An 
arbitration  and  award  rests  In  the  sabmls- 
slon  of  the  parties,  whether  such  arbitration 
and  award  arises  In  the  course  of  an  action 
or  upon  agreement  or  contract  of  the  parties. 
The  former  Is  statutory,  while  the  latter  Is 
a  common-law  agreement,  based  upon  a  con- 
sideration to  submit  the  subject-matter  of 
the  award  to  arbitrators.  The  ratification 
of  a  preliminary  agreement  to  submit  a  con- 
troversy to  arbitrators  presupposes  the  ex- 
istence of  a  yalid  agreement  so  to  do;  In 
other  words,  there  must  be  something  to 
ratify,  else  there  will  be  no  ratification.  A 
municipal  corporation  authorizes  binding  It- 
self to  a  certain  line  of  conduct  In  a  certain 
manner.  To  illustrate,  the  directors  or  trus- 
tees of  the  corporation  mtist  be  in  session  and 
organized  for  business  In  order  to  transact, 
or  delegate  power  to  transact  business  for 
Itself.  In  10  Cyc.  at  page  1089,  it  is  said 
that: 

"A  corporatiott,  like  a  natural  person,  may 
ratify,  afBrm,  and  validate  any  contract  made 
or  act  done  in  its  behalf  which  it  was  capable 
of  making  or  doing  in  the  first  instance" 

— ^but  if  it  had  no  power  to  make  the  con- 
tract, there  can  be  no  ratification.  Id.  1070. 
Nor  can  the  o£Bcera  ratify  a  contract  which 
they  bad  no  power  to  make.  Id.  1070.  And 
this  is  usually  done  by  a  board  of  directors, 
or  trustees.  They  may,  when  sitting  togeth- 
er as  a  board  by  a  solemn  act,  such  as  a 
resolution  or  a  vote  passed  and  entered  upon 
their  records,  ratify  any  contract  which  they 
had  power  to  make.  Informal  and  irregular 
acts  may  be  so  ratified,  but  It  must  be  done 
by  the  directors,  ^nd  when  acting  as  such 
within  the  realm  of  their  authority.  10  Cyc. 
at  page  1073.  It  wiU  thus  be  seen  that  a 
corporation  acts  with  limited  powers  and  In 
a  certain  way.  There  is  no  proof  here  that 
the  board  of  county  commissioners  of  Big 
Horn  county  especially  authorized  its  county 
and  prosecuting  attorney  to  act  for  It,  nor 
Is  there  any  proof  of  ratification.  The  attor^ 
ney  had  a  telephone  communication  with  the 
chairman  of  the  board,  but  no  communication 
with  the  commissioners  while  acting  as  a 
board  for  precedent  authority.  The  statute 
is  special  in  its  nature  with  reference,  to  the 
assessment  of  damage  in  laying  out  a  road. 
It  provided  an  easy  method  of  arriving  at 
the  damages  in  such  a  case,  and  did  away 
with  a  regular  suit  for  that  purpose.  Section 
2526,  Oomp.  Stat.  1910,  provides: 

"No  objections  or  claims  for  damaireg  shall 
be  filed  or  made  after  the  noon  of  the  day  fixed 
for  fiUns  the  same,  and  if  no  objections  or  claims 
for  dam<ige8  are  filed,  on  or  before  noon  of  the 
day  fixed  for  filing  the  same,  they  shall  be  dis- 
regarded, and  not  Considered,  and  shall  be  deem- 
ed to  have  been  waived  and  barred." 

Such  a  statute,  In  my  opinion,  is  exclusive, 
and  any  attempt  of  the  county  to  depart 
from  the  statute  would  be  ultra  vires.  It 
was  so  held  In  Parat  v.  Bayonne,  40  N.  J. 
Law,  333,  835,  and  also  appears  in  39  N.  J. 
Law,  659,  where  It  is  further  said: 


"The  city,  by  Its  charter,  was  authorized  to 
take  landi  by  condemnation  under  the  right  of 
eminent  domain.  The  mode  prescribed  for  ap- 
praising the  value  of  lands  taken,  and  damagea, 
was  by  a  board  of  commissioners  of  asaeasments, 
to  be  appointed  by  the  common  coancil,  wboae 
duty  it  was,  not  only  to  appraise  the  value  of 
the  lands  taken,  bat  also  to  make  die  assess- 
ment of  the  cost  of  the  improvements  upon 
property  benefited." 

In  the  case  before  us  the  duty  of  the  ap- 
praisers who  are  appointed  at  the  succeed- 
ing term  after  laying  out  the  road  to  ap- 
praise the  same  is  prescribed  by  section  2S30, 
Compiled  Statutes  1910,  which  reads  as  fol- 
lows; 

"The  said  appraisers  shall,  within  ten  daya 
after  receiving  notice  of  their  appoiDtment,  meet 
at  some  convenient  place,  oa  the  line  of  said  pro- 
posed or  altered  road,  and  take  and  administer 
to  each  other,  an  oath  or  affirmation  to  faithfully 
and  impartially  discharge  their  duties.  They 
shall  then  view  the  ground,  so  far  as  they  shall 
deem  it  necessary,  and  fix  the  amount  of  dam- 
ages sustained  by  each  claimant,  after  allowing 
for  all  benefits  that  may  accrue  to  each  claim- 
ant,  by  reason  of  the  location  or  alteration  of  the 
said  proposed  road.  They,  or  a  majority  of 
them,  shall  as  soon  as  practicable,  after  per^ 
forming  their  said  duties,  make  a  report  in  writ- 
ing to  the  county  clerk  of  their  doings,  stating 
that  they  were  so  sworn  or  affirmed  as  afore- 
said, before  performing  their  duties  and  fixing 
the  amount  of  damages,  if  any,  sustained  by  each 
claimant,  after  allowing  and  deducting  for  ben- 
efits, and  where  they  have  disallowed  claims  for 
damages,  they  shall  so  state  in  their  report, 
and  they  shall  immediately  transmit  their  re- 
portj  when  made,  to  the  county  clerk.  They 
shall,  whenever  they  can  conveniently  do  so,  no- 
tify the  claimants  or  their  agents,  of  the  place 
of  their  meeting  and  may  hear  such  evidence  as 
they  may  deem  necessary  in  determining  the 
amount  of  damages  fixed  by  them.  They  are 
hereby  authorized  to  administer  oaths  to  each 
other  and  to  such  witnesses  as  they  may  hear. 
If  any  one  of  them  shall  fail  or  refuse  to  per- 
form his  duty,  the  other  two  appraisers  sbaQ 
serve  and  shall  appoint  a  suitable  and  dlsittt«r- 
ested  elector  in  his  place,  who  shall  be  within 
easy  access,  and  he  sliall  be  sworn  or  affirmed 
in  like  manner  as  the  other  two  appraisers,  and 
the  facts  of  sudi  appointment  and  qualificatioa 
shall  be  stated  in  said  report  to  the  county 
clerk.  The  said  appraisers  shall  each  receive  fox 
his  compensation  such  reasonable  sum  as  the 
board  of  county  commissioners  shall  allow." 

We  are  therefore  of  the  opinion  that  Kelly 
can  take  nothing  by  reason  of  the  alleged 
contract  between  himself  and  Metz. 

Something  Is  said  in  the  pleadings  about 
the  payment  to  Kelly  by  the  county  of  f535 
personally  and  f  123  to  his  wife.  Kelly  claims 
that  this  payment  had  reference  to  the  right 
of  way  upon  the  school  section,  and  not  upon 
land  in  section  17  here  involved.  As  there 
is  a  dispute  as  to  what  this  payment  was 
for  and  the  evidence  Is  conflicting,  we  do  not 
consider  it  necessary  to  further' discuss  the 
purpose  of  its  payment  or  its  final  destina- 
tion. The  action  Is  based  on  an  award,  and 
In  any  event  called  for  proof  in  order  to  en- 
force the  award  in  accordance  with  section 
4939,  above  quoted.  Without  such  proof  the 
plalntur  could  not  recover  as  upon  a  statu- 
tory award.  Arbitration  and  awards  under 
written  agreements  between  the  parties  are 
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sometimes  upheld  U  agreementa,  though  they 
would  fall  under  the  reqnlrementa  of  a  stat- 
ute. It  follows  that  as  on  an  award  the  ac- 
tion mvKSt  fall.  By  the  amended  petition  In 
the  case  the  plaintiff  claimed  and  alleged 
damages  by  reason  of  the  taking  of  the  prop- 
erty Independent  of  the  arbitration  award, 
and  evidence  was  Introduced  on  the  trial  by 
both  parties  upon  the  question  of  such  dam- 
ages. That  evidence  la  conflicting;  the  tes- 
timony on  the  part  of  the  defendant  being  to 
the  effect  that  the  benefits  to  the  land  of  the 
plaintiff  from  the  location  of  the  road  ex- 
ceeded the  damages,  and  we  think  It  soffl- 
dent  to  sustain  a  finding  In  favor  of  the  de- 
fendant as  to  such  damages.  Hence  upon  the 
theory  that  the  plaintiff  might  have  been  en- 
titled to  recover  damages  in  this  action,  not- 
withstanding bis  failure  to  file  a  claim  there- 
for as  prescribed  by  the  statute,  but  without 
deciding  that  the  circumstances  excused 
him  from  filing  the  claim,  or  that  a  re- 
covery might  be  had  in  the  action  upon  a 
pn^wr  showing  of  damages,  It  is  clear  that 
In  view  of  the  conflicting  evidence  the  Judg- 
ment would  have  to  be  afllrmed  upon  the 
Issue  pretiented  by  the  general  allegation  of 
the  petition  aforesaid  and  the  denial  thereof. 
The  Judgment  will  be  affirmed. 

POTTER,  C.  J.  (concurring).  As  I  under- 
stand the  record  In  the  case,  there  bad  been 
some  proceedings  toward  the  establishment 
and  location  of  a  road  across  certain  land  of 
the  plaintiff  and  his  wife,  and  the  plaintiff 
had  brought  a  suit  to  enjoin  the  construction 
of  the  road  against  the  engineer  in  charge  of 
the  construction,  alleging  that  in  construct- 
ing it  the  defendant  in  the  suit  was  depart- 
ing from  the  line  of  the  road  as  laid  out  by 
the  county  commissioners  through  the  plain- 
tiff's lands,  and  that  the  commissioners  bad 
not  paid  plaintiff  for  the  road  on  the  line 
upon  which  it  was  being  constructed,  and  re- 
fused to  pay  him  for  the  same.  That  suit 
waH  commenced  on  May  2, 1910,  and  an  order 
of  injunction  granted  on  May  3, 1910.  There- 
upon the  county  attorney  was  directed  by  the 
county  board  to  view  the  proposed  road  and 
right  of  way,  and  he  afterwards  filed  a  re- 
port, recommending  the  building  of  the  road 
on  the  line  being  followed  by  the  engineer 
In  constructing  it,  and  that  a  right  of  way 
tberefoi^  be  secured  from  Kelly,  and  stating 
that  the  road  on  the  proposed  line  would  be 
more  benefit  than  damage. to  Kelly's  land. 
In  the  meantime,  on  May  9,  1910,  a  petition 
for  the  location  of  the  road  along  that  line 
was  filed,  and  at  a  meeting  of  the  board  on 
May  12,  1910,  the  report  aforesaid  of  the 
county  attorney  was  considered,  and  also 
said  road  petition,  and  an  order  was  entered 
that  notice  of  the  proposed  location  be  pub- 
lished according  to  law ;  and  upon  that  peti- 
tion the  road  was  established  and  located  by 
proceedings  under  the  statute,  the  regularity 
of  which  does  not  seem  to  be  questioned  here. 
16»P.-«8 


On  May  16,  1910,  while  the  injimctlon  suit 
was  still  pending,  the  county  attorney  went 
to  Cody  for  the  purpose  of  reaching  a  settle- 
ment of  the  case,  if  iwssible,  and  then  enter- 
ed into  the  arbitration  agreement  with  Kelly. 
Before  making  that  agreement  he  had  a  con- 
versation with  the  chairman  of  the  county 
board,  and  told  him  that  there  was  a  chance 
to  settle  the  Kelly  road  case,  and  that  arbitra- 
tion had  been  suggested,  and  that  be  had 
been  advised  by  the  government  engineer,  the 
defendant  in  the  suit,  that  work  on  the  road 
would  stop  unless  something  waa  done  imme- 
diately about  the  Kelly  right  of  way,  and  he 
then  asked  said  chairman  about  the  ad- 
visability of  arbitration,  and  was  told  by  the 
latter  to  go  ahead  and  do  whatever  he 
thought  best.  The  county  board  was  not  then 
in  session,  and  the  matter  of  the  arbitration 
and  settlement  was  not  brought  up  or  con- 
sidered at  any  board  meeting,  but  the  only 
authority  of  the  county  attorney  in  making 
the  agreement  and  proceeding  under  it  by  ap- 
pointing an  arbitrator  for  the  county  was  the 
direction  of  the  chairman  as  aforesaid  to  do 
whatever  be  thought  best. 

After  the  making  of  the  arbitration  agree- 
ment, the  arbitrators  met  and  assessed  the 
damages,  and  their  report  was  filed,  as  stated 
in  the  opinion  delivered  by  Justice  SCOTT, 
but  no  action  was  taken  by  the  board  there- 
(m.  Thus  the  road  was  finally  located  and 
established  without  any  action  by  the  coun- 
ty board  upon  the  report  of  the  arbitrators 
under  the  arbitration  agreement,  or  without 
recognizing  that  agreement  in  any  manner; 
and  the  plaintiff  filed  no  claim  for  damages, 
as  provided  by  statute,  in  the  proceedings  by 
which  said  road  was  established  and  located. 
But  some  time  after  the  final  location  of  the 
road  the  plaintiff  filed  a  claim  against  the 
county  based  xi'pon  the  arbitration  award,  and 
that  claim  was  disallowed  by  the  county 
board. 

[1]  Thereafter  the  present  action  was 
brought,  also  based  upon  the  award,  and 
upon  a  general  allegation  of  damages  caused 
by  the  establishment  and  location  of  the 
road,  that  allegation  being  as  follows: 

"That  the  lands  so  taken  and  used  by  said  de- 
fendant for  said  county  road,  together  with  the 
damage  sustained  by  said  plaintfff  by  reason  of 
the  conatruction  of  said  road,  are  of  the  reason- 
able value  of  $1,500,  and  plaintiff  further  al- 
leges that  he  has  been  damaged  by  said  defend- 
ant by  reason  of  the  t^nitruction  of  said  road 
through  his  said  lands  in  the  sum  of  $1,600,  no 
part  of  which  has  been  paid." 

It  appears  that  the  road  was  to  be  known 
as  the  "Shoshone  Reservoir  Highway,"  that 
the  Reclamation  Sendee  of  the  United  States 
government  was  Interested  In  the  constmo- 
tlon  of  the  highway,  and  that  the  defendant 
In  the  Injunction  suit  brought  by  the  plain- 
tiff was  an  engineer  In  that  serrice;  and 
there  are  some  things  in  the  record  Indlcattng 
that  the  government  of  the  United  States 
was  assisting  in  the  construction  of  the  road. 

It  appears  also  that  on  the  date  that  the 
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arbitration  agreement  was  entered  Into  the 
plaintiff  executed  a  deed  conveying  a  right 
of  way  for  the  road,  but  we  find  no  com- 
petent evidence  In  the  record  showing  a  de- 
livery of  the  deed.  The  deed  Is  not  in  the 
record  In  this  case,  but  it  seems  to  have  been 
filed  for  record  and  recorded  in  Big  Horn 
county.  It  Is  contended  that  the  acceptance 
of  the  deed  constituted  a  ratification  by 
the  county  of  the  arbitration  agreement,  and 
bound  the  county  to  pay  the  award.  But  we 
find  nothing  in  the  evidence  to  show  an  ac- 
ceptance of  the  deed  by  the  county,  or  what 
officer  of  the'  oonnty,  If  any,  ever  had  pos- 
session of  It,  or  left  It  with  tbe  county  clerk 
to  be  recorded.  The  only  Item  of  evidence 
concerning  that  matter  is  an  entry  In  the 
receiving  book  kept  in  the  office  of  the  coimty 
derk,  showing  the  receipt  of  the  deed  for 
record,  and  In  the  column  headed  "From 
whom  received"  the  words  "Big  Horn  Coun- 
ty." But  that  is  too  indefinite,  standing 
alone,  to  justify  this  court  in  holding  that 
the  deed  had  been  delivered  to  and  accepted 
by  the  county,  even  if  an  acceptance  of  the 
deed  could  be  held  to  amount  to  a  ratification 
of  the  arbitration  agreement,  a  question  un- 
necessary. In  my  opinion,  to  decide.  A  former 
county  clerk,  who  made  the  entry,  testified 
that  he  had  no  knowledge  or  recollection  as 
to  who  left  the  deed  for  record,  but  that  be 
would  Judge  from  the  entry  that  it  was  hand- 
ed to  him  by  some  official  of  the  county. 
That  testimony,  of  course.  Is  insufficient  to 
show  that  the  official  who  left  the  deed  for 
record  was  one  authorized  to  accept  It  for 
the  county,  assuming  the  correctness  of  the 
Judgment  of  the  witness  that  the  entry  shows 
the  deed  to  have  been  left  for  record  by  a 
county  official. 

[2]  Title  to  the  right  of  way  was  acquired 
by  the  proceedings  in  locating  the  road,  and 
opportunity  was  given  to  the  plaintiff  to 
preffent  his  claim  for  damages  In  the  manner 
provided  by  statute.  It  cannot  be  held, 
therefore,  that  plaintiff's  property  was  taken 
without  due  process  of  law,  as  contended  by 
plaintiff's  counsel. 

[3, 4]  The  county  board  not  having  author- 
ized the  arbitration  agreement,  nor  ratified 
it,  the  agreement  cannot  be  held  binding  upon 
the  county.  Under  the  general  allegation  of 
damages  because  of  the  location  of  the  road, 
if  it  be  conceded  that  such  damages  might 
be  recovered  in  an  action  of  this  kind  nnder 
the  circumstances  of  the  case,  a  question  un- 
necessary to  be  decided,  the  evidence  is  con- 
flicting, and,  as  stated  in  the  opinion  by 
Justice  SCOTT,  It  would  be  sufficient  to 
sustain  a  'finding  against  the  plaintiff  and  in 
favor  of  the  county.  For  these  reasons  the 
plaintiff  failed  to  establish  a  case  entitling 
him  to  a  judgment,  and  I  concur  in  affirming 
the  judgment  in  favor  of  the  defendant. 

BEARD,  J.,  concurs  in  this  view  of  the 
case. 


BUTLER  V.   STATE.     (No.   A-2623.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 
3,  1916.) 

(BfOahv  Iv  the  Court.) 

Intoxicatino  Liquors  iS=3236(5)— Offenses- 
Evidence  —  Statutes  —  Construction — 

"PbimA  FAOn   EVIOENOX." 

Under  section  6,  c  26,  Sees.  Laws  1013, 
declaring  that  the  keeping  in  excess  of  a  certain 
amount  of  intoxicating  liquors  "shall  be  'prima 
fade  evidence'  of  an  intention  to  convey,  sell, 
or  otherwise  dispose  of  such  Uquom,"  it  is  error 
to  charge  that  "the  keeping  in  excess  of  one 
gallon  of  spirituous  liquor  constitutes  prima  fa- 
cie evidence  of  intent  to  convey,  sell,  or  other- 
wise dispose  of  such  liquor,  and  places  upon  the 
defendant  the  burden  of  raising  a  reasonable 
doubt  of  bis  guilty  intent  to  so  convey,  sell,  or 
dispose  of  such  hquor,"  since  the  statute  only 
means  to  make  such  evidence  competent  and 
sufficient  to  establish  the  unlawful  intent,  un- 
less rebntted  or  the  contrary  proved;  yet  it 
does  not  make  it  obligatory  upon  the  jury  to  con- 
vict after  the  presentation  of  such  proof. 
Whether  or  not  such  evidence  is  sufficient  to 
overcome  the  presumption  of  innocence  of  a  de- 
fendant, and  to  establish  his  guilt  beyond  a  rea- 
sonable doubt,  when  all  the  evidence,  induding 
the  presumptions  is  considered,  is  for  the  deter- 
mination of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  309;  Dec.  Eig.  «s>236(5). 

For  other  definitions,  see  Words  and  Phrasea 
First  and  Second  Series,  Prima  Fade  Evidence.] 

Appeal  from  County  Court,  Pottawatomie 
County ;  Hal  Johnson,  Judge. 

George  Butler,  convicted  of  a  violation  of 
the  prohibitory  law,  appeals.    Reversed. 

Mark  Ooode,  of  Shawnee,  for  plaintiff  In 
error.  S.  P.  Freeling,  Atty.  Gen.,  and  R. 
McMillan,  Asst  Atty.  Qea.,  for  the  State. 

PER  CURIAM.  On  information  charging 
that  be  did  have  in  his  possession  2  gallons 
of  whisky  and  80  bottles  of  beer  with  the 
unlawful  intent  to  sell  the  same,  George  But- 
ler was  convicted  la  the  county  court  of  Pot- 
tawatomie county,  and  his  punishment  fixed 
at  a  fine  of  $493.30,  and  confinement  in  the 
county  Jail  for  the  term  of  four  months.  From 
the  Judgment  rendered  on  the  verdict  he  ap- 
pealed by  filing  in  this  court  on  January  5, 
1910,  a  petition  in  error  with  case-made. 

The  evidence  shows  that  in  serving  a  search 
warrant  against  the  place  where  the  defend- 
ant Butler  lived  with  his  family  In  the  n^ro 
part  of  the  dty  of  Shawnee  the  sheriff  and 
his  deputies  found  there  intoxicating  liquors 
as  charged  In  the  information. 

The  defendant,  as  a  witness  in  his  own 
behalf,  testified  that  he  had  resided  in  Shaw- 
nee with  his  family  for  17  years,  and  that  the 
Uquor  seized  was  for  his  own  personal  use 
and  the  use  of  his  wife ;  that  he  did  not  in- 
tend to  sell,  barter,  give  away,  or  otherwise 
furnish  said  liquor. 

Of  the  numerous  assignments  of  error  it 
Is  only  necessary  to  consider  the  one  that 
the  court  erred  In  instructing  the  Jury.    R 
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apikearg  that  the  court  cave  the  following  la- 
atruction : 

.  "You  are  instrqcted  that  under  the  law  of  this 
state  the  keeping  in  ezcesa  of  one,  gallon  of 
spirituous  liquor  conititutcB  prima  facie  evidence 
of  intent  to  convey,  sell,  Or  otherwise  dispose 
Ot  anch  liquor,  and  places  upon  the  defendant 
the  burden  of  raising  a  reasonable  doubt  of  his 
guilty  intent  to  80  convey,  sell,  or  dispose  of 
such  liquor. 
"Given  and  excepted  to  by  defendant 

"Hal  Johnson,  Go.  Judge." 

The  Attorney  General  has  flled  a  confes- 
aloB  of  error,  based  upon  the  giving  of  this  In- 
struction and  citing  the  cases  of  Havill  v. 
State,  11  Okl.  Or.  483,  148  Pac.  683 ;  CafTee 
V.  State,  U  OkL  Cr.  485,  148  Pac  680;  Wil- 
son T.  State,  11  Okl.  Cr.  510,  148  Pac.  823; 
SeUers  v.  State,  11  Okl.  Cr.  588, 149  Pac  1071. 

We  think  the  confession  of  error  la  well 
taken  and  should  be  sustained.  The  term 
"prima  facie  evidence,"  as  used  in  the  stat- 
ute. Is  such  evidence  as,  in  the  Judgment  of 
the  law,  is  sufiicient  to  establish  the  fact, 
if  It  be  credited  by  the  Jury,  and  evidence 
of  such  possession  is  sufficient  to  establish 
the  unlawful  intent,  unless  rebutted  or  the 
contrary  proved;  yet  It  does  not  make  it 
obligatory  upon  the  Jury  to  convict  after  the 
presentation  of  such  proof.  Whether  or  not 
such  evidence  is  sufficient  to  overcome  the 
presumption  of  innocence  of  the  defendant 
and  to  establish  his  guilt  beyond  a  reason- 
able doubt,  when  all  the  evidence,  including 
the  presumptions,  is  considered.  Is  for  the 
determination  of  the  Jury.  For  the  reasons 
stated,  we  are  of  the  opinion  that  the  Instruc- 
tion complained  of  is  erroneous  and  preju- 
dicial. 

It  follows  that  the  Judgment  should  be, 
and  the  same  is  hereby,  reversed,  and  a  new 
trial  granted. 


PTJRDY  y.  WINTERS'  ESTATE  et  al. 
(Supreme  Court  of  Oregon.    Oct  27,  1916.) 
.  Appeal   from   Circuit   Conrt,   Multnomah 
County ;  Henry  £}.  McGinn,  Judge. 

Action  by  Will  E.  Purdy  against  the  Estate 
of  H.  D.  Winters,  deceased,  and  Agnes  Butts 
(now  Agnes  Becker),  administratrix  of  the 
estate  of  H.  B.  Winters,  deceased.  Judgment 
for  the  defendants,  and  plaintiff  appeals. 
Appeal  dismissed. 

C.  M.'Idleman  and  J.  P.  Winter,  both  of 
Portland,  for  the  motion.  WIU  B.  Purdy, 
pro  se. 

MOORE,  C.  J.  This  is  a  motion  to  dismiss 
an  appeal.  A  Judgment  in  a  former  action 
between  these  parties,  rendered  in  favor  of 
the  defendants,  was  affirmed  on  appeal.  Pur- 
dy V.  Winters'  Estate,  156  Pac.  285.  When 
the  mandate  went  down,  the  plalntUI  com- 
menced another  action,  wherein  the  com- 
plaint set  forth  substantially  the  charges 
made  in  the  former  action.  A  demurrer  to 
the  complaint  herein  was  sustained,  and  the 


action  '  dismissed    without  'prejudice,   from 
which  latter  Judgment  the  plaintiff  again  Ap-, 
peals. 

Believing  that  the  questions  here  involved 
have  been  fully  litigated  and  finally  deter- 
mined by  this  court,  the  appeal  should  be  dls- 
mlased ;  and  It  la  so  ordered. 


RUIZ  V.  STATE.    (No.  416.) 
(Supreme  Court  of  Arizona.    Oct  17,  1916.) 

Appeal  from  Superior  Court,  Tuma  Coun- 
ty; O.  J.  Baughn,  Judge. 

Genera  Ruiz  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

Tlmmons  &  Harris,  of  Tuma,  for  appellant. 
Wiley  E.  Jones,  Atty.  Gen.,  and  Clement  H. 
Coleman,  Co.  Atty.,  and  T.  D.  Molloy,  Deputy 
Co.  Atty.,  both  of  Yuma,  for  the  State. 

FRANKLIN,  J.  Genera  Ruiz  was  convict- 
ed of  the  crime  of  grand  larceny  and  appeals 
to  this  court. 

The  transcript  of  the  record  was  filed  here 
on  June  12,  1916.  Nothing  further  in  the 
prosecution  of  the  appeal  has  been  done,  and 
no  attempt  made  to  show  Why  the  judgment 
of  conviction  should  be  disturbed.  The  rec- 
ord presented  discloses  that  appellant  had 
the  benefit  of  a  fair  and  Impartial  trial,  and 
we  perceive  no  legal  grounds  for  reversing 
the  Judgment  of  the  trial  court 

Affirmed. 

ROSS,  0.  J.,  and  CUNNINGHAM,  J.,  con- 
cur. 


NICHOLS  V.  STATE.    (No.  A-2625.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

30,  1916.) 

(Sv^aiv  J>V  Editorial  Staff.) 

Intozicatino  Liquors  $=»236(7)— Offenses— 

Evidence— SuTFiciBNOT. 
In  a  prosecution  for  having  possession  of  in- 
toxicating liquors  with  intent  to  sell  same,  evi- 
dence held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  309;  Dec.  Dig.  ie=»236(7)J 

Appeal  from  County  (3ourt,  Pottawatomie 
County;  Hal  Johnson,  Judge. 

Leo  Nichols,  convicted  of  a  violation  of 
the  prohibitory  law,  appeals.    Affirmed. 

Mark  Goode,  of  Shawnee,  for  plaintiff  in 
error.  R.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Plaintiff  in  error,  Leo 
Nichols,  Was  convicted  in',  the  county  court 
of  Pottawatomie  cotmty  oa  a  diarge  that  he 
did  have  possession  of  intoxicating  liquors, 
to  wit,  whisky,  with  Intent  to  sell  the  same, 
and  his  punishment  aasesaed  at  confinement 
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in  the  county  JaO  for  00  days  and  a  fln«  of 
$2C0. 

From  the  Judgment  and  sentence  entered 
on  the  verdict  he  appealed  by  ffllng  In  this 
court  on  January  6,  1916,  a  petition  in  er- 
ror with  case-made. 

The  evidence  shows  that  Gns  Mitchell, 
deputy  sheriff,  and  two  or  three  other  depu- 
ties, in  serving  a  search  warrant  against  the 
Old  Herald  Building  in  the  city  of  Shawnee, 
found  the  defendant  there  In  possession  of 
certain  Intoxicating  liquors,  which  be  at- 
tempted to  destroy  in  the  presence  of  the 
oflBcers.  No  evidence  was  offered  on  behalf 
of  the  defendant  From  a  careful  examina- 
tion of  the  record  it  appears  that  this  appeal 
is  wholly  destitute  of  merit  The  evidence 
of  guilt  Is  conclusive,  and  no  material  error 
is  apparent. 

The  Judgment  and  sentence  appealed  from 
Is  therefore  affirmed. 


OANTRELL  v.  STATB.    (No.  A-2637.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

29,  1916.) 

(ByOahut  hy  the  Court.) 
X.  Cbixiral    Law    «=>376^    1160(11)— Bn- 

DENCB— Reputation. 
It  is  error  prejudicial  to  the  rights  of  the 
person  on  trial  for  the  court  to  permit  evidence 
of  the  general  reputation  of  such  person  for  the 
commission  of  the  same  or  similar  crimes  to  the 
one  charged.  The  law  is  that  the  prisoner  at  the 
bar  can  be  tried  only  for  the  crime  charged 
against  him,  and  not  upon  his  repntatlon  for 
having  committed  other  crimes. 

[E<d.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.   gS  836-839,  841,  843;    Dec. 
Dig.  «=»37e,  1169(11).] 
2.  Criminai,  Law  <S=»938(1),  945(1).  1166(^— 

New  Tbiai/— Newlt  Discovebed  Evidence. 
An  application  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  Is  addressed 
to  the  sound  discretion  of  the  court,  and  when 
a  motion  of  this  kind  is  made,  upon  a  showing 
that  strong  evidence  of  this  character  has  been 
discovered,  the  court  should  grant  a  new  trial. 
The  law  contemplates  that  this  discretion  should 
be  exercised  in  the  interests  of  fairness  and 
justice.  A  failure  to  properly  exercise  the  same 
will  warrant  this  court  in  reversing  the  judg- 
ment and  ordering  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  ft  2306,  2312,  2313,  2316,  2317, 
2324-2327,  2336,  8069;  Dec.  Dig.  «s»938(l), 
945(1),   1156(3).] 

Appeal  from  Superior  Court,  Muskogee 
County;   H.  O.  Thurman,  Judge. 

Jones  Cantrell  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.    Beversed. 

Crump  St  Crump,  of  Muskogee,  for  plain- 
tiff In  error.  R.  McMillan,  Asst  Atty.  Oen., 
for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Jones  Cantrell,  was  convicted  at  the  March, 
1915,  term  of  the  superior  court  of  Muskogee 
county  on  a  diarge  of  unlawfully  conveying 
Intoxicating  Uquor  from  one  place  In  Mus- 


kogee connty  to  another  dace  theretn,  ud 
his  punishment  fixed  at  a  fine  of  $B00  and 
Imprisonment  in  the  connty  Jail  fOr  a  period 
of  six  months. 

[1]  There  are  two  assignments  of  error 
fatal  to  this  Judgment  The  first  Is  based 
upon  the  proposition  that  the  court  errone- 
ously admitted  testimony  prejudicial  to  the 
rights  of  the  plaintiff  In  error,  in  this:  That 
he  permitted  the  sheriff  of  Muskogee  coun- 
ty, J.  F.  Ledhetter,  to  testify  on  behalf  of 
the  state  that  he  knew  the  repntatlon  of  the 
plaintiff  In  error  to  be  that  of  a  bootlegger. 
It  Is  a  doctrine  as  old  as  free  government 
that  men  who  are  placed  upon  trial  diarged 
with  the  violation  of  criminal  statutes  are  to 
be  tried  for  the  offense  alleged  agaimt  them, 
and  are  not  to  be  tried  upon  a  reputation  for 
having  committed  similar  or  kindred  offenses. 
The  Isiiue  In  a  criminal  case  is  single,  and  Is 
always  based  upon  the  question:  Is  the  de- 
fendant at  the  bar  guilty  of  the  offense 
charged  against  him  In  the  information  T 
and  not  Has  he  the  reputation  of  being  guilty 
of  similar  or  other  offenses  against  the  laws 
of  this  country?  In  Kirk  et  al.  v.  State,  11 
OkL  Cr.  203, 145  Pac.  307,  we  say: 

"It  is  a  fundamental  principle  of  criminal 
law  that  the  character  of  the  defendant  cannot 
be  impeached  or  attacked  by  the  state,  unless 
he  puts  his  character  in  iasne  by  introducing  evi- 
dence of  good  character. 

"Says  Bishop;  'Bad  character  is  never  admis- 
sible in  evidence  against  a  defendant  as  ground 
for  presuming  guilt  This  doctrine  is  absolute; 
thus  the  evidence  of  stealing  a  horse  cannot 
be  reinforced  by  showing  that  the  defendant  is 
an  associate  of  horse  thieves.'  1  Bishop's  New 
Cr.  Proc.  par.  1112. 

"And  we  hold  the  fact  that  an  offense  has  been 
committed  cannot  be  proved  by  common  rumor 
or  general  repntei  It  appears  that  the  Jury  were 
instructed,  over  the  defendants'  objection:  That 
the  testimony  touching  the  general  reputation 
of  these  defendants  as  to  being  bootleggers  is  to 
be  considered  by  you  only  touching  the  credibil- 
ity of  these  two  defendants,  and. for  no  other 
reason  or  purpose.'  The  question  presented  is 
whether  such  evidence  is  competent  and  admissi- 
ble to  impeach  the  credibility  of  the  defoidants 
as  witnesses.  In  general,  it 'may  be  said  that 
a  defendant,  by  availing  himself  of  the  statu- 
tory privilege  of  becoming  a  witness  in  his  own 
behalf,  has  voluntarily  changed  his  status  from 
defendant  to  witness,  and  consequently  may  be 
cross-examined  within  the  usual  boundaries,  and 
thus  be  discredited  and  Impeached.  Buxton  t. 
State  [11  OkL  Cr.  85]  143  Pac.  5&  Our  stat- 
ute provides  (section  5046,  Rev,  Laws  1910)  that 
a  witness  may  be  discredited  by  showing  on 
Cross-examination  his  conviction  dt  a  criminal 
offense. 

"In  the  case  of  Hendrix  ▼.  State.  4  Okl.  Cr. 
6U,  118  Pac  244,  it  is  held  that:  'For  the  pur- 
pose of  affecting  the  credibility  of  a  witness,  he 
may  be  asked  as  to  whether  or  not  he  lias  ever 
been  convicted  of  a  violation  of  the  prohibitory 
liquor  law  of  the  state.' 

'^'In  the  absence  cit  any  further  siiecifie  pcorir 
sion  in  our  Code  of  Criminal  Procedure,  the 
common-law  rule  prevails  (section  6843,  Rev. 
Laws  1010);  and,  when  It  is  sought  to  impeach 
a  witness  by  general  reputation,  the  inqniry 
and  the  answer  must  be  as  to  his  general  charac- 
ter or  reputation  for  truth  and  veracity  in  the 
community  in  winch  he  resides.    In  other  words. 
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irhere  tkt  pnlixiM  of  teatiaiaDy  is.  to  Impeach  a 
'witness  for  want  of  Tsracitj,  the  testimony,  to 
be  competent,  must  be  confined  to  witness'  gen- 
eral clmracter  or  reputation  for  truth  in  the 
community  in  which  he  resides.  To  impeach  him 
on  this  inquiry  the  testimony  must  show  that 
his  ceneral  reputadon  for  truth  Is  bad.  Knode 
▼.  WUHam«on,  17  Wall.  586,  21  L.  Ed.  670. 

"If  it  were  the  law  that  eTerythingr  irhith 
has  a  natural  tendency  to  lead  the  mind  towards 
a  conclusion  that  a  person  charged  with  crime 
is  guilty  mtiat  b«  admitted  in  evidenes  against 
him  OB  the  trial  of  that  dharge,  the  argument 
for  the  state  would  doobtlesB  be  hard"  to  answer ; 
but  th«  law  is  otherwise.  It  is  the  la'W'that  a 
defendaat  in  tt  criilinal  case  is  presumed  to  be 
innocent  antil  the  oontsary  is'  piored  by  compe- 
tent evidence  beyond  a  reasonable  ■■  ■  dbubt. 
Whether  the  law  in  this  respect  is'  wise  or  no- 
wise, whether  it  accords  with  human  reason  and 
experience,  whether  it  affords  to6  great  proteo- 
tion  to  the  criminal,  or  too  little  to  society,  at« 
sot  qneations  with  which  we  have  to  do.  It 
is  not  the  province  of  the  courts  to  change  and 
relax  the  rnles  of  evidence  in  order  to  facilitate 
convictions  in  a  particular  class  of  offenses. 
Until  the  lawmaking  power  intervenes  and  pre- 
scribes differently,  the  same  rules  of  evidence 
mnst  govern  the  trials  of  defendants  in  this 
dass  of  offenses  that  govern  in  all  other  crimi- 
nal trials. 

"It  follows  that  evidence  of  the  general  repu- 
tation of  the  defendants  as  to  being  bootleg- 
gers was  incompetent  to  impeach  the  credibility 
of  the  defendants  as  witnesses,  or  for  any  other 
purpose.  Its  admission  was  therefore  prejudicial 
to  the  substantial  rights  of  the  defendants." 

[2]  Th«  next  proposition  la  based  upon 
an  assignment  to  the  effect  that  the  coort 
erred  in  overruling  the  motion  for  a  nevr 
trial,  based  upon  the  ground  of  newly  dis- 
covered evidence.  The  motion  for  a  new 
trial  seta  out  that  the  plaintiff  In  error,  after 
the,  trial,  discovered  witnesses,  to  wit,  G.  W. 
Brown  and  £.  F.  Hembree,  whose  testimony 
he  could  not  with  reasonable  diligence  have 
found  before  the  trial.  Witness  Brown  filed 
an  afQdavit  in  which  he  sets  forth  the  facts 
concerning  the  charge,  and  says  that  a  ne- 
gro placed  the  grip  of  intoxicating  liquor  In 
the  cab  and  told  the  driver  to  take  the  grip 
to  the  Frisco  depot;  that  witness  left  town 
within  a  few  days,  and  did  not  hear  of  the 
trial  until  after  the  plaintiff  In  error  had 
been  convicted,  and  upon  hearing  that  he 
had  been  convicted,  and  upon  learning  the 
facts  as  set  forth  on  behalf  of  the  plaintiff 
In  error  to  the  effect  that  he  got  In  the  cab 
as  it  came  op  town  from  the  Missouri,  Okla- 
homa &  Gulf  depot,  and  that  the  grip  was  in 
the  cab  when  he  got  in  the  same,  and  that 
he  knew  nothing  about  it  Witness  recalled 
the  facts  and  volunteered  the  Informatlcm. 
Hembree  filed  an  affidavit  to  the  effect  that 
he  was  on  Main  street  the  day  plaintUC  in  er- 
ror was  arrested  in  the  cab;  that  plaintiff 
In  error  and  one  Addlngton  was  standbig  on 
the  sidewalk  talking  when  the  cab  came  by, 
and  plaintiff  lo  error  got  in  same  to  go  up 
town;  that  be  nerer  mentioned  these  £acts 
to  plaintiff  in  error  until  after  his  conviction. 
The  plaintiff  In  error,  as  bis  defense,  con- 
tends:  That  he  was  on  Main  street  when  he 


got  Into  the  cab  to  drive  up  tows.  That  tk» 
cabman  was  coming  from  the  Missouri,  Okia-  , 
boma  &  Gulf  depot.  He  was  standing  oa 
Mala  street,  and  as  the  cabman  came  by 
he  asked  him  if  he  was  going  up  town,  and 
said  If  he  was  he  would  go  with  him.  He 
got  in  the  cab  and  was  riding  to  town  when 
the  driver  let  the  team  run  into  a  telephone 
pole,  and  broke  some  of  the  harness;  that 
the  sheriff,  J.  F.  Ledbetter,  was  standing  on 
the  comer,  and  walked  out  to  the  cab,  saw 
the  grip,  examined  it,  and  fotmd  it  contain- 
ed whisky,  and  arrested  the  plaintiff  in  er- 
ror. That  he  knew  nothing  about  the  grip, 
did  not  know  whose  it  was,  and  did  not 
know  what  was  in  it,  and  had  nothing  to  4» 
with  It  The  plaintiff  in  error,  at  the  time 
of  his  arrest,  told  the  sheriff  that  he  did  not 
own  the  whisky,  and  had  nothing  to  do  with 
the  same.  The  motion  for  a  new  trial  should 
have  been  sustained  on  the  ground  of  newly 
discovered  evidence. 

For  the  errors  Indicated,  the  judgment  ef 
the  trial  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

DOTLB,  P.  J.,  and  BRBTT,  J.,  concur. 


INCORPORATED  TOWN  OF  SALMSAW  v. 

PRIEST.    (No.  6420.) 

(Supreme  Oonrt  of  Oklahoma.     July  25,  lOlft, 

Rehearing  Denied  Sept  26,  1916.) 

(Bvnabut  Iv  tin  Court.) 

1.  BiainsNT  DouAin   «=>136— Pbocxedinos— 
Mkasvbs  or  Damaqes— Evidence. 

The  measure  of  damages  in  condemnation 
proceedings  where  private  property  is  taken  In 
the  exercise  of  the  right  of  eminent  domain  un- 
der the  statutes  of  Oklahoma  is  the  market  val- 
ue of  the  property  actually  taken,  at  the  time  it 
is  so  taken,  and  for  the  impairment  or  depreda- 
tion of  value  done  to  the  remainder.  And  in  as- 
certaining the  amount  of  damages  it  is  proper, 
among  other  things,  to  consider  the  inconven- 
ience and  annoyance  likely  to  arise  in  the  order- 
ly exercise  or  conduct  of  u*  enterprise  which  in- 
terferes with  the  use  and  proper  enjoyment  of 
the  property  by  the  owner  and  which  sensibly 
impairs  its  value. 

[Ed.  Note.— For  other  cases,  see  Eminent  De- 
main,  Cent  Dig.  {{  363-366;  Dec.  Dig.  <S=3l36.] 

2.  Eminent  Dokaui  ^5>203(1)  —  Cohdehra- 
TIOR— EviDoncK. 

It  was  not  error  in  an  appeal  from  an  award 
of  commissioners  in  a  condemnation  proceeding 
to  admit  testimony  relating  to  the  effect  of  the 
location  and  orderly  operation  of  the  enterprise 
for  which  the  land  was  taken,  as  they  exist  at 
the  time  of  the  trial.  The  jury  are  not  confined 
to  the  consideration  of  the  facts  as  they  existed 
at  the  time  the  land  was  taken,  but  may  consider 
the  subject  in  the  light  of  the  facta  as  they  ex- 
ist at  the  time  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  642;  Dec.  Dig.  «=920Sa).] 

3.  EviDBNoi  <s=3488  —  Omfioir  Evidbnob  — 

VAI.m  OF  liASO. 

"Ibf  question  of  tine  value  o<  piopsrty  4e«s 
not  ordinarily  involve  a  qnestion  of  adeace  «: 
skill  upon  which  only  an  expert  possesBed  iri( 
technical  training  can  speak ;  and  where  the  val- 
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lie  of  farming  land  ill  in  issue  intelligent  person* 
livins  in  the  vicinity  of  tlie  property  involved 
wlio  are  acquainted  with  t^e  market  value  of 
eimilar  property  in  the  locality  and  of  the  par- 
ticular property  in  question  may  give  their  opin- 
ion as  to  its  value." 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  {  2273 ;  Dec.  Dig.  <8=»488.] 
4.  Appeai.  and  Fbbob  «=»971(2)— Disobstioh 

—Opinion  Evidence— Qualification. 
The  question  of  opinion  evidence  is  addressed 
very  largely  to  the  sound  discretion  of  the  trial 
court,  and  its  ruling  that  the  witness  is  suffi- 
ciently qualified  will  not  ordinarily  be  disturbed 
unless  it  clearly  appears  that  tlila  discretion  has 
been  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3802;   Dec.  Dig.  «=>g71(2).] 

6.   EUINENT  DOKAIN  ^=9205  —  OONDEMNATIOir 
PBOOKEDINOB   —    DaICAQKS   —    EVIDBNOB    — ■ 

SunriciBNOY. 
The  damages  assessed  by  the  jury  were  not 
excessive  under  the  proof. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  544 ;  Dec.  Dig.  «=»205.1 

Commisaloners'  Opinion,  Divlsioa  No.  B. 
Error  from  District  Court,  Sequoyab  County; 
John  H.  Pltchford,  Judge. 

Condemnation  proceedings  by  the  Incor- 
porated Town  of  SalUsaw,  Okl.,  againat  John 
F.  Priest  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  H.  Jarman  and  Curtis  &  Pltcblord,  all 
of  Sallisaw,  for  plaintiff  in  error.  Luther 
Kyle  and  McCombs  &  McCombs,  all  of  Salli- 
saw, for  defendant  in  error. 

HAYSON,  C.  This  was  a  proceeding  In- 
stituted by  the  Incorporated  town  of  Salli- 
saw, Okl.,  to  condemn  certain  land  for  the 
purpose  of  locating  the  septic  tank  and  dis- 
posal plant  for  Itu  sewer  system ;  said  laud 
being  owned  by  John  F.  Priest  defendant  In 
error.  From  the  appraisement  made  by  the 
commissioners  appointed  by  the  court  to  ap- 
praise the  land  John  F.  Priest,  defendant  in 
error,  filed  his  objections,  and  demanded  a 
trial  by  jury  for  the  purpose  of  assessing  the 
damages  to  his  property.  The  cause  came 
on  for  trial  in  the  district  court  of  Sequoyah 
county,  and  the  jury  returned  a  verdict  for 
defendant  in  error  for  the  sum  of  $2,000. 
From  the  judgment  and  order  overruling  the 
motion  for  new  trial  the  incorporated  town 
of  Sallisaw,  Okl.,  plaintiff  in  error,  appeals 
setting  up  eight  assignments  of  error. 

From  a  complete  and  thorough  examina- 
tion of  the  record,  and  the  authorities  ap- 
plicable, we  conclude  that  all  the  assignments 
of  error  are  without  merit  They  will  be 
taken  up  and  considered  as  follows:  First, 
the  second  assignment  of  error;  second,  the 
third  and  fourth  assignments  of  error ;  third, 
the  sixth  and  seventh  asstgnments  of  error; 
and,  fourth,  the  first  and  eighth  asaigiunents 
of  error.  The  fifth  assignment  of  error  is 
wholly  without  mierlt  and  will  not  be  dis- 
cussed. 
■It I  In  the  second  assigoment  of  ercor  the 


plaintiff  tn  en*or  complains  of  fbe  fonowing 
Instruction  given  by  the  trial  court  and  ex- 
cepted to  by  plaintiff  In  error: 

"Gentlemen  of  tlie  jury,  you  are  instrueted 
that  the  measure  of  damages  in  this  case  is  the 
fair  end  market  value  of  the  land  of  the  defend- 
ant actually  taken  by  the  plaintiS  at  the  time 
taicen;  and  the  actual  damages,  if  any,  to  the 
crops  growing  on  said  lands  c^  defendant,  if  any 
were  so  growing,  caused  by  the  plaintiff  in  carry- 
ing out  the  purposes  for  which  said  land  was 
taken,  as  shown  by  the  evidence,  and  also  the 
difference,  if  any,  ia  the  fair  mailwt  value  of  the 
remainder  of  defendant's  farm  as.  a  whole  just 
before  and  just  after  the  locatiiig  of  the  sewerage 
tank  and  other  improvements  placed  thereon  by 
the  plaintiff,  as  shown  by  the  testimony,  the  val- 
ue ot  the  land  tiUcea  and  depreciation  in  the  mar- 
ket value  of  the  remainder,  and  the  valna  of  the 
CKMW  destroyed  and  injured,  if  any,  added  to- 
gether constitnte  the  compensation  d  damages  to 
which  defendant.  Priest,  is  entitled  in  this  proce- 
dure." 

The  Instruction  is  substantially  correct, 
and  is  sustained  by  the  great  weight  of  au- 
thority. The  only  element  the  court  might 
have  Included  in  the  instruction  which  was 
omitted  was  that  the  jury  should  not  consid- 
er any  benefits  derived  from  the  location 
and  operation  of  the  enterprise  for  which 
the  land  was  taken,  but,  as  there  Is  no  con- 
tention in  this  case  that  the  land  was  bene- 
fited by  the  location  and  operation  of  such 
enterprise,  the  instruction  as  given  is  sub- 
stantially correct 

In  Blincoe  v.  Choctaw,  Oklahoma  &  West- 
ern Railroad  Co.,  16  OkL  286,  83  Pac.  903, 
4  L.  K.  A.  (N.  S.)  890,  8  Ann.  Gas.  689,  in 
commenting  upon  an  instruction  very  similar 
to  the  one  under  consideration  the  court  quot- 
ed with  approval  the  following  excerpt  from 
the  case  of  the  Grand  Rapids  R.  R.  Go.  r. 
Chesebro,  74  Mich.  474,  42  N.  W.  69: 

"The  damages  in  such  a  case  must  be  such  as 
to  fully  make  good  all  that  results,  directly  or 
indirectly,  to  the  injury  of  the  owners  in  the 
whole  premises  and  interests  afiEected,  and  not 
merely  the  strip  taken" — citing  a  large  number 
of  authorities,  among  them  Grand  Rapids  &  L 
R.  Go.  V.  Heisel,  47  Mich.  893,  11  M.  W.  215. 

To  the  same  effect  are  the  follovdng  cases: 
Chicago,  Rock  Island  &  Pacific  R.  R.  Co.  ▼. 
Hock,  118  111.  687,  9  N.  E.  205;  Hannibal 
Bridge  Co.  t.  Schaubadfer,  67  Mo.  582;  Kan- 
sas aty,  B.  &  S.  R.  Co.  v.  Merrill,  25  Kan. 
421;  Kevell  v.  City  of  Muskogee,  36  OkL 
529,  129  Pac.  833;  Idaho-Western  R.  Co.  y. 
Columbia  Conference  of  B.  L.  A.  S.,  20  Idaho, 
568,  119  Pac.  60,  38  L.  R.  A.  (N.  S.)  497; 
Raleigh,  O.  &  6.  B.  Co.  v.  Mecklenburg  Mfg. 
Co.,  l«d  N.  C.  168,  82  S.  B.  6,  L.  R.  A.  1916A, 
1079;  Arkansas  Valley  &  W.  R.  CO.  V;  Witt, 
19  OkL  262,  91  Pac.  897,  13  I*  R.  A.  (N.  a) 
237. 

[21  In  the  thlifl  and  fourth  assignments  of 
error  plaintiff  in  error  states  l^at  the  trial 
court  erred  In  penulttlng  the  Introduction  of 
testimony  pertaining  to  the  nnaanltary  oon- 
dltioa  of  the  septle  tank  or  disposal  plant 
and  in  permitting  the  introductloa  of  testi- 
mony with  reference  to  the  alleged  effect  at 
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tbe  dUpoaal  or  ratfall  tsoai  the  disposal 
plant  upon  the  water  in  the  creek  or  branch 
below  said  plant,  all  of  which  was  done  over 
the  objection  of  the  plaintift  In  error.  These 
assignments,  In  view  of  tbe  record  In  this 
case,  are  both  without  merit  The  court 
properly  Instructed  the  Jury  as  to  the  meau- 
nre  of  damages  and  as  to  the  time  such  dam- 
ages were  to  be  assessed.  The  evidence  per- 
taining to  the  effect  or  results  of  the  order- 
ly operation  of  the  septic  tank  and  disposal 
plont  up  to  the  day  of  tbe  trial  was  proper 
evidence  for  tbe  Jury  to  comdder  In  determin- 
ing what ,  damages,  if  any,  tbe  defendant  In 
error  sustklned  to  the  remainder  of  bis  farm 
by  reason  of  the  location  and  orderly  opera- 
tion of  the  septic  tank  and  disposal  plant 
Tbe  evidence  in  this  case  clearly  establishes 
that  on  the  land  taken  by  plaintiff  in  error 
there  was  located  a  living  spring  of  water 
.which  flowed  across  the  land  of  defendant  in 
error.  Just  what  damages  the  defendant  la 
error  wonid  sustain  by  reason  of  tbe  location 
and  operation  of  tbe  septic  tank  and  disposal 
plant  at  the  time  the  appraisers .  made  th« 
appraisement  was  largely  a  matter  of  specu- 
lation. Tbe  appraisers  may  have  overesti- 
mated it  or  may  have  underestimated  It 
But  at  the  date  of  the  trial,  when  the  plant 
was  in  complete  operation,  and,  as  tbe  evi- 
dence discloses,  had  been  In  operation  for 
some  time,  the  detriment  to  the  remainder 
of  the  farm  of  the  defendant  in  error,  if  any, 
was  no  longer  a  matter  of  ppeculatfon,  but 
was  a  matter  that  could  be  clearly  ascer- 
tained from  the  testimony  of  witnesses  pro- 
duced before  tbe  Jury.  This  view  of  the  law 
is  sustained  by  ample  authority.  In  the  case 
of  Arkansas  Valley  &  Western  Railway  Co. 
V.  Witt  reported  in  19  Okl.  2G2,  91  Pat  897, 
18  L.  R.  A.  (N.  8.)  2ST,  the  court  quoted  with 
approval  excerpts  from  the  following  cases: 

"In  Hayes  v.  Ottawa,  Oswego  &  Fox  River 
A'alley  R.  Co.,  64  IlL  873,  the  court  says,  in  esti- 
mating the  damages  and  benefits  to  result  from 
the  construction  and  use  of  a  railroad  over  land 
whidi  has  b««n  condemned  for  that  purpose  un- 
der an  act  of  1852,  tbe  jury  are  not  confined  to 
the  consideration  of-  the  state  of  facts  as  they 
existed  at  the  time  the  land  was  talien,  but  may 
consider  the  subject  in  the  light  of  the  facts  as 
they  exist  at  the  time  of  the  trial. 

"In  St  Louis,  O.  H.  &  C.  B.  v.  Fowler  [142 
Mo.  670J  44  S.  W,  771,  the  Supreme  Court  of 
liissouri  say:  'The  damages  and  benefits  to  the 
remainilig  land  after  an  appropriation  of  a  rail- 
road right  of  way  should  be  estimated  according 
to  tbe  condition  of  things,  and  the  rights  of  the 
parties  as  they  exist  at  tbe  trial,' 

"In  Wichita  &  W.  R.  Co.  v.  Kuhn  [38  Kan. 
104]  16  Pac.  JS,  the  Supreme  Court  of  Kansas 
say  :  'On  an  appeal  from  an  assessment  of  dam- 
ages done  to  a  farm  by  reason  of  the  appropria- 
tion of  a  right  of  way  through  it  by  a  railroad 
company,  and  where  it  is  shown  at  the  time  of 
the  trial  that  the  railroad  is  completed  across 
the  farm,  it  is  then  competent  and  proper  to  as- 
sume that  tbe  railroad  was  constructed  as  con- 
templated at  tbe  time  of  the  condemnation  pro- 
ceedings, and  all  damage  that  Is  apparent  which 
will  result  to  the  injury  of  the  farm,  such  as 
stopping  the  Sow  of  surface  water,  forming  stag- 
sant  pools  along  the  side  of  or  ailong  the  right 


of  way,  and  tbe  like,  are  elements  of  'damage 
proper  to  so  to  the  jury.' 

"In  Springfield  &  Memphis  Hy.  Oo.  v.  Rhea, 
44  Ark.  258,  the  court  say:  "Where  an  assess- 
ment of  damages  for  right  of  way  precedes  the 
building  of  a  railroad,  the  presumption  is  that 
it  will  be  built  with  skill  and  proper  precantion; 
but  if  the  road  has  been  completed  through  the 
land  at  tbe  date  of  tbe  trial,  the  jury  may  con- 
sider the  state  of  facts  that  existed,  and  from 
tbe  light  of  the  actual  construction  determine 
what  the  damage  has  been,  embracing  all  past 
present  and  future  damages  which  the  location 
of  the  road  may  reasonably  produce.' " 

With  reference  to  the  scope  of  the  evidence 
In  this  class  of  cases,  Garber,  J.,  In  this  case, 
19  Okl.  262,  91  Pac.  897,  13  L.  R.  A.  (N.  S.) 
237,  lays  down  this  rule: 

"In  determining  the  damages  to  private  prop^ 
erty  caused  by  the  exercise  of  the  right  of  enn- 
nent  domain  for  a  right  of  way  for  railroad  pnr- 
poees,  testimony  showing  the  excavations,  em- 
bankments, and  obstructioBS  to  the  natural  flow 
of  surface  water  necessarily  caused  by  the  con- 
struction of  the  road  is  properly  admitted  for 
tbe  purpose  of  riio?ring  in  what  way  and  to  what 
extent  the  remaining  portion  of  the  uncondemned 
tract  has  been  damaged  by  reason  of  tbe  con- 
struction of  the  road." 

Also: 

"Under  the  statutes  of  Oklahoma,  damages  in 
condemnation  proceedings  for  railroad  right  of 
way  purposes  are  not  limited  to  the  real  estate 
taken  and  injured,  but  may  be  such  damages  as 
the  owner  actually  sustains  to  either  his  real  or 
personal  property  by  the  ap;^ropriation  of  bis 
land  and  by  reason  of  such  railroad." 

To  the  same  effect  are  the  following  cases: 
St  Louis,  El  Reno  &  Western  Railway  Co. 
v.  Oliver  et  aL,  17  Okl.  589,  87  Pac  423,  10 
Ann.  Cas.  748;  Blincoe  v.  Choctaw,  Oklahomi 
&  Western  Railroad  Co.,  16  Okl.  286,  83  Pac. 
903,  4  L.  R.  A.  (N.  S.)  890,  8  Ann.  Cas.  689,- 
Revell  et  al.  v.  City  of  Muskogee,  36  Okl. 
529,  129  Pac.  833:  Wichita  Falls  &  N.  W. 
Ry.  Co.  T.  Munsell.  38  Okl.  253, 132  Pac.  906 ; 
Brown  v.  Weaver  Power  Co.,  140  N.  0. 833, 52 
S.  E.  954,  3  L.  R.  A.  (N.  S.)  912;  Idaho- 
Western  Railway  Co.  v.  Columbia  Conference 
of  Eivangelical  Lutheran  Augustana  Synod 
et  al.,  20  Idaho,  568,  119  Pac  60,  38  L.  R.  A. 
(N.  S.)  497 ;  Cleveland,  Cincinnati,  Chicago  & 
St  Louis  Railway  Co.  v.  Hadley  et  aU,  179 
Ind.  429,  101  N.  B.  473,  45  L.  R.  A.  (N.  S.) 
796;  McLaughlin  t.  City  of  Hope,  107  Ark. 
442,  155  S.  W.  910,  47  L.  R.  A.  (N.  S.)  137; 
Raleigh,  Charlotte  &  Southern  Railroad  Ca 
V.  Mecklenburg  Manufacturing  Co.,  166  N.  0. 
168,  82  S.  E.  5,  L.  R.  A.  1916 A,  1079.. 

There  being  no  contention  by  plaintiff  in 
error  that  the  septic  tank  and  disposal  plant 
was  not  at  all  times  conducted  in  an  orderly 
manner  up  to  the  date  of  the  trial,  we  must 
assume  in  the  light  of  the  antborities  that 
they  were  conducted  by  the  plaintiff  In  error 
In  such  manner  as  was  contemplated  at  the 
time  the  land  was  condemned. 

[3-i]  In  the  sixth  and  seventh  assignments 
of  error  the  plaintiff  In  error  claims  that  the 
trial  court  erred  in  i>ermlttlng  several  wit- 
nesses to  testify  as  to  the  value  of  the  farm 
ttam  which  the  lapd  condemned  was  taken 
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Without  reqaliinc  racb  wltnessM  to  abow 
themselTea  qualified  to  give  such  testimony, 
and  that  the  trial  court  erred  In  refusing  to 
strike  sudi  testimony  of  such  witnesses.  Up- 
va  a  careful  examination  of  the  record,  in 
the  light  of  the  decisions  of  our  own  court, 
and  the  great  weight  of  authority,  we  And 
BO  error  was  oxnmltted  by  tbe  trial  court- in 
bis  rulings  relative  to  the  testimony  of  such 
witnesses.  These  witnesses  were  aU  farmers. 
All  testified  In  their  direct  testimony  that 
they  were  acquainted  with  the  land  in  ques- 
tion and  the  market  value  of  land  in  that 
vicinity.  Wblle  it  is  true  that  under  the  skill- 
ful cross-examination  of  counsel  for  plain- 
tiff In  error  some  of  these  witnesses  seemed 
to  Cimtradlct  their  direct  testimony  in  some 
particulars,  yet  they  come  squarely  within 
the  rule  as  announced  in  the  following  cases, 
and  the  weight  of  their  testimony  became  a 
question  for  the  Jury:  Wichita  Falls  &  K. 
W.  Ry.  Co.  T.  Harvey  et  ux.,  44  OkL  321,  144 
Pac.  681;  Wichita  Falls  &  M.  W.  Ry.  Co. 
V.  McAlary,  44  Okl.  826, 144  Pac.  583 ;  Idaho- 
Western  Railway  Co.  v.  Columbia  Confer- 
eace,  etc.,  20  Idaho,  668,  119  Pac.  60,  38 
L.  R.  A.  (N.  S.)  497;  Raleigh,  C.  &  S.  R.  Co. 
V.  Mecklenburg  Mfg.  Co.,  166  M.  C.  168,  82  S. 
B.  5,  I*  R.  A.  1916A,  1079. 

As  it  does  not  appear  there  was  any  abuse 
of  discretion  upon  the  part  of  the  trial  court 
with  reference  to  bis  rulings  on  the  testi- 
mony of  these  witnesses,  bis  rulings  thereon 
will  be  permitted  to  stand. 

In  the  first  and  eighth  assignments  of  error, 
in  which  it  is  claimed  the  trial  court  erred  in 
overruling  the  motion  for  a  new  trial  filed 
by  the  plalntlfT  in  error,  setting  out  a  large 
number  of  reasons  therefor,  we  will  discuss 
but  one;  1  •.,  "that  the  damages  assessed 
were  excessive."  There  was  much  conflict  in 
the  testimony.  The  Jury  might,  under  the 
evidence  have  assessed  the  damages  anywhere 
from  $300  to  $15,000,  but  assessed  the  dam- 
age at  $2,000.  There  is  ample  evidence  to 
sustain  the  verdict,  and  from  the  record  In 
the  case  we  cannot  say  the  damages  assessed 
are  excessive,  and  the  verdict  will  not  be 
disturbed. 

PBBGDRIAM.    Adopted  In  whole. 


SARTAIM  V.  WALKER  et  aL    (No.  7660.) 

(Supreme  Court  of  Oklahoma.    July  11,  1810. 
Rehearing  Denied  Sept  26,  19160 

(Byttaiut  i»  the  G(nirt.) 

1.   TKCAI.    •=9139(1)    —    DtBKOTBD    YXBDIOT   — 

Kbbob. 
When  the  evidence  offered  by  the  plaintiff 
is  sufficient  to  make  a  prima  facie  case,  it  A 
reversible  error  on  the  part  of  the  trial  court  to 
sustain  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  382,  388,  388-341;  Dec.  Dig.  «=>139a).] 


2.  Tbiai.  «s>lS0<8)4-PkoTnrcB  vw  C»o»t— D«- 

MUBBKK  TO  EVIDXWCK. 

It  is  a  well-aettled  rule  that  a  demurrer  to 
the  evidence  admits  all  the  facts  which  the  evi- 
dence tends  to  prove  or  of  which  there  is  any 
evidence,  however  slight,  and  all  inferences 
which  can  be  logically  and  reasonably  drawn 
from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  356:  Dec.  Dig.  ®=!»186(3).) 

3.  Trial  ®=»156f3)  —  Pbovincb  of  Cotjbt  — 

DemURREB  TO  BVIDEKCE. 

The  decision  of  a  case  by  the  court  upon  a 
demurrer  to  the  evidence  is  entirely  unlike  ei- 
ther the  decision  of  a  case  by  the  Jury  upon  tl>e 
evidence  or  the  decision  of  a  case  by  the  court 
upon-  a  motion  for  a  new  trial;  for,  where  the 
court  sustains  a  demurrer  to  the  evidence,  the 
court  must  be  able  to  say  that  admitting  every 
fact  that  is  proved  which  is  favorable  to  the 
plaintiff,  a>d  admitting  every  feet  ttMt  the  jury 
may  fairly  and  legally  infer  from  tli«  evidence 
favorable  to  the  plaintiff,  still  tne  plaintiff  has 
utterly  failed  to  make  oat  some  «Kie  or  more  of 
the  material  facts  of  his  ease. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  J  356;   Dec.  Dig,  5t=156(3).] 

4.  Tbial  «=3l68  —  Pbovihcb  or  Ooxnr  —  Di- 

BECTKD   VEBDICT. 

Court  may  direct  verdict  where  facts  tuidis- 
touted  or  of  such  conclusive  character  that  court 
IB  .sound  judicial  discretion  would  be  compelled 
to  set  aside  verdict  returned  in  opposition  to  it 
[Ed.  Note. — For  other  eases,  see  Trial,  Cent. 
Dig.  H  341,  376-380;   Dec.  Dig.  «=»168.] 

6.  Tbial  «=»178  —  Pbovihck  of  Codbt  —  D«- 

MUBBEB  TO  EVIOENCE. 

Question  is  whether  there  is  enough  compe- 
tent evidence  to  reaaonably  sustain  verdict  All 
evidence  in  conflict  with  evidence  against  which 
action  is  to  be  taken  must  lie  eliminated,  leaving 
solely  the  evidence  favorable  to  party  against 
whom  such  action  Is  leveled.  Incompetent  tes- 
timony received  over  objection  should  be  elimi- 
nated. 

[Ed.  Note.— BV>r  other  cases,  see  Trial,  Cent 
Dig.  if  401-408;  Dec.  Dig.  «=»178.] 

6.  Tbial  «=>139(1)  —  Pbovinoe  of  CSoxnrr  — 

Pebkuftobt  lllSTKCOTIOn. 
Peremptory  instruction  should  only  i)e  given 
where  all  reasonable  minds  would  draw  the  same 
conclusion  and  that  such  conclusion  would  be 
against  material  averments  of  plalntifCs  petition. 
It  is  error  to  direct  a  verdict  where  there  la  a 
controverted  question  of  fact  before  jury. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  U  382,  888,  338-841;  Dec  Dig.  «=9l39(l).] 

7.  Appeal  and  Ebbob  «=s)927(5>— Tbiai.  «=> 
156(3)— Pbovince  or  Codbt— D*»nJB»EB  lo 
E^riDKNCE— Review. 

It  is  the  settled  rule  that  a  demurrer  to  the 
evidence  admits  every  fact  wUch  the  evidence 
in  the  slightest  degree  tends  t»  prove  and  all 
Inferences  or  conclusions  that  may  be  reasonably 
and  logical^  drawn  from  the  evidence.  This 
court  will  consider  as  withdrawn  all  the  evidence 
which  is  most  favorable  to  the  party  demurring. 
If  the  inference  to  be  drawn  from  the  evidence 
is  a  reasonable  one,  although  not  a  aacessary 
one,  the  court  will  nOt  invMis  the  province  of 
the  jury  by  taking  from  it  the  right  to  pass  on 
the  facts  to  be  deduced  from  such  iaference.  A 
demurrer  to  the  evidence  not  Mly  admits  the 
truth  of  the  evidence  of  the  demurree,  but  also 
all  the  facts  which  the  evidence  in  any  degree 
tends  to  prove,  and  is  a  waiver  of  all  the  evi- 
dence of  tne  demurrant  which  conflictB  with  that 
of  his  adversary  and  of  inferences  troaa  Ua  owm 
evidence. 

[Ed.  Note.— For  other  eaaea,  see  Appeal  and 
Error,  Cent  Dig.  J  3748;  Dec  Dig.  *=»927®; 
Trial,  Cent.  Dig.  f  356;  Dec  Dig,  «=al56(9<l 
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CommlsaloaeiB'  (^dslon,  DlTldon  No.  4. 
JError  from  District  Conrt,  Tulsa  County; 
Conn  Llim,  Judge. 

Action  by  W.  P.  Sartaln  agslnst  P.  Q. 
Walker,  Jr.,  Fred  H.  Mott,  Louis  K  Hoham, 
and  L.  It.  Hutchimioii.  Judgment  In  favor  of 
defendants,  and  plaintiff  brlnsa  error.  Be- 
versed  and  remanded. 

Robert  J.  Boone,  of  Tulsa,  and  W.  J. 
Crump,  of  Muskogee,  for  plaintiff  in  error. 
A.  A.  Hatcb,  W.  D.  Abbott,  and  Frederic  A. 
Peek,  all  of  Tulsa,  for  defendants  In  error. 

DAVIS,  C.  The  parties  will  be  mentioned 
here  as  in  the  court  below,  mils  action  was 
begun  In  the  district  court  of  Tulsa  county, 
OkL,  on  November  5,  1913,  by  the  plaintiff 
filing  the  following  petition,  omitting  cap- 
tion and  mere  formal  parts: 

"The  plaintiff,  W.  P.  Sartain,  for  his  cause  of 
action  against  the  above-named  defendants, 
states: 

"That  on  the  2d  day  of  April,  1913,  he  was 
the  owner  in  fee  of  the  sontheast  quarter  (S.  B. 
J4)  of  section  fourteen  (14),  township  fifteen 
(jS)  north,  range  6fteen  (15)  east,  in  Muskogee 
county,  state  of  Oklahoma;  that,  being  such 
owner  at  that  time,  he  entered  into  a  written 
contract  with  the  said  defendant  P.  G.  Walker, 
Jr.,  who  was  acting  in  his  own  behalf  and  as 
agent  for  and  in  behalf  of  the  above-named  codc- 
fendants;  that  by  the  terms  of  said  contract  he 
was  to  furnish  to  the  said  defendants,  or  to 
the  said  defendant  P.  O.  Walker,  Jr.,  their  agent 
and  representative,  as  aforesaid,  a  gas  ana  oU 
lease  on  said  land  for  the  term  of  five  (5)  years 
from  the  date  of  said  lease,  nnd  the  said  defend- 
ants were  to  pay  him  and  did  pay  the  said  plain- 
tiff the  sum  of  one  hundred  ($100,00)  dollars 
In  cash  at  the  time  of  the  ezecntion  of  said  con- 
tract, and  was  to  pay  him  the  further  sum  of 
nineteen  hundred  (|l,900.00)  dollars  on  the  ac- 
ceptance of  said  lease,  and  was  to  execute  to  the 
said  plaintiff  a  note  for  the  sum  of  two  thousand 
($2,000.00)  dollars,  due  in  sixty  (Offi  days  there- 
after, signed  by  all  of  said  defendants,  said  par- 
ties to  have  five  (6)  days  from  the  receipt  of  ab- 
stract and  papers  at  Bzchange  National  Bank 
of  Tulsa,  Okl.,  in  which  to  examine  title  and 
approve  said  lease;  a  copy  of  said  contract  is 
hereto  attached,  marked  Plaintiff's  BxhlMt  N» 
1;  the  original  is  held  subject  to  the  order  of 
the  conrt  and  the  inspection  of  the  parties; 
that  afterwards,  in  oompUance  with  said  -  eon- 
tract,  he,  together  with  his  wife,  execnted  said 
lease  accordmg  to  the  terms  of  said  contract, 
and  sent  the  same  to  the  Bxchange  National 
Bank  at  Tulsa,  Okl.,  together  with  a  Uank 
note  to  be  signed  by  said  defendants  in  the  sum 
of  two  thousand  (|2,000.00)  dollars,  and  thereby 
complied  with  the  terms  of  the  contract  executed 
and  described  hereinbefore ;  a  copy  of  said  lease 
is  hereto  attached,  marked  Plautiff's  JQxhibit 
No.  2;  the  original  is  held  subject  to  the  order 
of  the  court  and  the  inspection  of  the  parties. 

"Plaintiff  further  states  that  he  furnished  the 
defendant  with  an  abstract  of  title  showing  that 
he  was  the  owner  of  said  land  in  fee  simple  un- 
incumbered, and  that  he  had  a  right  to  let  and 
lease  the  same,  as  specified  in  the  contract 
aforesaid. 

"Plaisdff  states  that  the  said  defendants  neg- 
lected, failed,  and  refused  to  accept  said  lease 
or  to  execute  the  note  aforesaid,  or  to  pay  the 
nineteen  hundred  ($1,900.00)  dollars  as  specified 
in  said  agreement,  and  that  they  still  neglect^ 
fail,  and  refuse  to  execute  said  note,  pay  said 
nineteen  hundred  ($1,900.00)  dollars,  and  accept 
the  lease. 

"Wherefore  plaintiff  is  damaged  in  the  sum  of 


thirty-nine  hundred  ($3,900.00)  dollars,  for 
which  he  prays  judgment  and  tor  all  proper  ro' 
Uef." 

To  this  petition  the  following  exhibits  were 
attached,  made  a  part  thereof,  and  asked  to 
be  considered  therewith: 

Plaintiff's  Bxhibit  1. 
"Haskell,  Oklahoma,  Aprfl  2, 1918. 
"This  agreement  made  and  entered  into  this, 
the  2d  day  of  April,  1913,  by  and  between  W.  P. 
Sartain,  of  Haskell,  OU.,  party  of  the  first  part, 
and  P.  0.  Walker,  of  Tulaa,  Okl.,  party  of  the 
second  part  witnesseth:  That  for  and  in  con- 
sideration of  four  thousand  ($4,000.00)  dollars, 
to  be  paid  by  second  party  to  the  first  party, 
and  hereinafter  stipulated,  one  hundred  dol- 
lars ($100.00)  of  which  amount  has  been  paid 
to  first  par^,  the  receipt  of  which  is  hereby 
acknowledged,  and  the  commencing  of  a  well  on 
the  southeast  (quarter  (14)  of  the  northwest  quar- 
ter (V4)  of  section  fourteei  (14),  township  fifteen 
(15)  north,  range  fifteen  (15)  east,  within  ninety 
(90)  days  from  this  date,  the  first  party  hereby 
agrees  to  execute  a  regular  form  of  lease  to  the 
above-described  land  and  deposit  same  with  ab- 
stract of  title  in  the  Exchange  National  Bank 
of  Tulsa,  Okl.,  subject  to  examination  of  title 
by  second  party.  And  upon  acceptance  of  title 
by  second  party  the  said  Exchange  National 
Bank  is  to  deliver  said  lease  to  second  party 
upon  the  payment  of  one  thousand  nine  hundred 
and  no/lOO  doUars  ($1,900)  to  the  credit  of 
first  party  and  the  execution  of  a  60-day  note 
to  first  party  for  two  thousand  and  no/100  dol- 
lars ($2,000),  signed  bv  P.  G.  Walker,  Jr.,  Fred 
H.  Mott,  Louis  E.  Honman,  and  L.  L.  Hutchin- 
son; said  second  party  to  have  5  days  from  the 
receipt  of  abstract  and  papers  at  Exchange  Na- 
tional Bank  for  examination  of  title  and  ac- 
ceptance of  same,  and  the  payment  to  be  made 
on  acceptance  of  title.  And  first  party  further 
agrees  to  correct  any  defects  of  title,  if  there  be 
any,  within  a  reasonable  time,  and  to  waive  the 
conditions  of  payment  herein  agreed  to  until 
such  defects,  if  any,  are  corrected. 

"W.  P.  Sartain. 

"P.  G.  Walker,  Jr. 

"State  of  Oklahoma,  County  of  Muskogee— «s.: 

"I,  William  E.  Combs,  a  notary  public  in  and  . 
for  the  above-said  county  and  state,  hereby  cer- 
tify that  the  above  and  foregoing  agreement  is 
a  true  and  correct  copy  of  a  certain  agreement 
made  and  entered  into  on  the  date  as  shown  by 
above  copy,  by  the  parties  whose  names  are  sub- 
scribed thereto. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  affixed  my  seal  as  sudi  notary  pubUe 
this  Sd  day  of  April,  1918. 

"rSigned]    Wm.  E.  Combs,  Notary  PubUc. 

"My  commission  expires  December  29,  1918." 

Plaintiff's  Exhibit  2. 

"Haskell,  Oklahoma. 
"Agreement  made  and  entered  into  the  2d 
day  of  April,  A.  D.  1913,  by  and  between  WU- 
liam  P.  Sartain  and  Maggie  E.  Sartain  (his 
wife),  of  Haskell,  Okl.,  parties  of  the  first  psrt, 
lessors,  and  P.  G.  Walker,  Jr.,  of  Tulsa,  OU., 
party  of  the  second  part  lessee,  witnesseth:  The 
said  parties  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  one  dollar  in  hand  well  and 
truly  paid  by  the  said  party  of  the  second  part, 
and  other  valuable  considerations,  the  receipt  of 
which  is  hereby  acknowledged,  and  of  the  cove- 
nants and  agreements  hereinafter  contained  on 
the  part  of  the  party  of  the  second  part  to  he 
paid,  kept,  and  performed,  have  granted,  demis- 
ed, leased,  and  let,  and  by  these  presents  de 
grant,  demise,  lease,  and  let,  unto  the  part;  at 
the  second  part  his  successors  or  assigns,  for 
the  sole  and  only  purpose  of  mining  and  operat- 
ing for  oil  and  g^s,  laying  pipe  hues,  building 
tanks,  power  stations,  and  structures  thereon  te 
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care  for  sidd  products,  all  that  certain  tract  of 
land  situate  in  Muskogee  county,  state  of  Okla- 
homa, described  as  follows,  to  wit:  The  south- 
east quarter  (S.  B.  %)  of  northwest  quarter  (N. 
W.  %)  of  section  fourteen  (14),  township  fif- 
teen (15)  north  range  fifteen  (16)  east— said  to 
contain  40  acres,  more  or  less,  as  per  the  L'nited 
States  government  surrey  ((section  14,  township 
15  north,  range  15  east,  containing  40  acres, 
more  or  less). 

"In  consideration  of  the  premises  the  party  of 
the  second  part  covenants  and  agrees: 

"First.  To  deliver  to  the  credit  of  parties  of 
the  first  part,  heirs  and  assigns,  free  of  cost  in 
the  pipe  line  to  which  wells  are  connected,  the 
equal  one-eighth  part  of  all  oil  and  gas  produced 
and  saved  from  the  leased  premises. 

"Second.  To  pay  parties  of  the  first  part  one- 
eighth  part  of  the  gas  from  any  well  where  gas 
only  is  produced  in  paying  quantities  and  mar- 
keted off  the  premises. 

"Third.  To  locate  all  wells  so  as  to  interfere 
as  little  as  possible  with  growing  crops,  and  to 
pay  a  reasonable  amount  for  any  damage  to  such 
crops  caused  by  the  operation  of  this  lease. 

"Fourth.  To  start  a  well  on  said  premises 
within  90  days  from  date  hereof  or  forfeit  all 
rights  in  and  under  this  agreement. 

"Party  of  the  second  part  agrees  to  offset  all 
producing  wells. 

"It  is  agreed  the  completion  of  such  well  shall 
be  and  operate  as  a  full  liquidation  of  all  rents 
under  this  provision  during  the  remainder  of  the 
term  of  this  lease.  All  payments  falling  due  un- 
der this  agreement  may  be  made  direct  to  Wil- 
liam P.  Sartain  or  deposited  to  his  credit  in 
International  Bank  of  Haskell,  Okl. 

"The  party  of  the  second  part  shall  have  the 
right  to  discharge  any  incumbrance  on  said 
premises,  and  shall  have  a  lien  thereon  for  the 
amount  so  paid,  together  with  all  costs  and  ex- 
penses incurred;  also  the  right  to  use  gas,  oil, 
and  water  from  or  on  said  premises  for  the  pur- 
pose of  operating  same;  also  the  right  to  remove 
at  any  time  all  machinery  and  fixtures  placed 
on  said  premises.  No  well  shall  be  drilled  nearer 
than  200  feet  to  any  building  now  on  said  prem- 
ises unless  by  mutual  consent  of  both  parties. 

"Parties  of  the  first  part  shall  have  the  privi- 
lege of  free  gas  for  domestic  purposes  in  one 
house  on  said  premises;  care  being  taken  not  to 
waste.' 

"It  is  agreed  that  this  lease  shall  remain  in 
force  for  the  term  of  five  years  from  date  hereof, 
or  as  long  thereafter  as  oil  or  gas  is  produced  in 
paying  quantities  from  said  premises  by  said 
lessee,  his  successors  or  assigns,  and,  further,  up- 
on the  payment  of  one  dollar^  at  any  time,  by  the 
lessee,  his  successor  or  assigns  to  the  lessors, 
their '  heirs  or  assigns,  this  agreement  may  be 
surrendered  for  cancellation,  by  paying  all  rent- 
als due  at  the  time,  and,  if  the  lease  has  been 
recorded,  to  execute  a  release  of  and  deliver  the 
same  to  lessor,  their  heirs  or  assigns,  after  which 
all  payments  and  liabilities  thereafter  to  accrue 
shaU  cease  and  determine. 

"All  covenants  and  agreements  herein  set  forth 
between  the  parties  hereto  shall  extend  to  their 
successors,  heirs,  executors,  administrators  and 
assigns. 

"Signatarea: 

"[Signed]    William  P.  Sartain. 
"Mag£:ie  E.  SarUin. 

".State  of  Oklahoma,  County  of  Muskogee— as.: 
"Before  me,  a  notary  public  in  and  for  said 
county  and  state,  on  this  2d  day  of  June,  1913, 
personally  appeared  W.  P.  Sartain  and  Maggie 
B.  Sartain,  to  me  known  to  be  the  identical 
persons  who  executed  the  within  and  foregoing 
instrument,  and  acknowledged  to  me  that  they 
executed  the  same  as  their  free  and  voluntary 
act  and  deed  for  the  uses  and  purposes  therein 
set  forth. 

"[Seal]  [Signed]  W.  E.  Combs,  Notary  Public. 
'  "My  commission  expires  December  29, 1918." 


To  this  petition' defendants  filed  the  fol- 
lowing demurrer; 

"Co!i  e  now  the  defendants  P.  G.  Walker,  Jr., 
and  Lt.  i^.  Hutchinson  and  demur  to  the  petition 
of  the  plaintiff  herein  filed  for  that  said  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  these  defendants  and  in 
favor  of  the  plaintiff. 

"[Signed]    A.  A.  Hatch, 
"Attorney  for  Defendants." 

The  demurrer  wasidul;  presented  to  the 
court  and  heard  and  omsidered  and  overrul- 
ed by  the  trial  court  ou  March  24. 1914,  aud 
on  April  20,  1914,  there  was  filed  by  tbe  de- 
fendants the  foUowlog  answer: 

"I.  The  defendanta  P.  G.  Walker,  U  I* 
Hutchinson,  and  A,  A.  Hatch,  and  the  defend- 
ants Louis  E.  Hohman  and  Fred  H.  Mott,  by 
their  attorney,  W.  D.  Abbott,  for  answer  to  the 
petition  of  tbe  plaintiff,  W.  P.  Sartain,  herein- 
before filed,  state  that  they  deny  each,  ereiy, 
all,  and  singular  the  allegations  in  said  petition 
contained,  except  such  as  are  hereinafter  ex- 
pressly admitted,  and  deny  that  they  are  in- 
debted to  the  plaintiff  in  the  sum  of  thirty-nine 
hundred  dollars  (13,900.00),  or  in  any  other  sum. 
The  defendanta,  further  answering,  state  that 
they  admit  the  execution  of  the  agreement  dated 
April  2,  1913,  a  copy  of  which  is  attached  to 
the  petition  by  the  defendant  Walker,  as  the 
agent  of  and  for  and  on  behalf  of  himself  and 
all  of  the  defendants,  and  admit  that  defend- 
ants agreed  to  pay  for  an  oil  and  gas  mining 
lease  covering  the  land  described  in  the  petition 
said  sum  of  one  hundred  dollars  ($100.00),  which 
was  paid  as  in  the  petition  alleged,  and  in  ad- 
dition thereto  agreed  to  pay  the  plaintiff  the 
Said  sum  of  nineteen  hundred  dollars  ($1,900.00) 
and  to  execute  a  note  for  two  thousand  dollars 
($2,000.00)  for  the  balance  of  the  agreed  pur- 
chase price,  said  sum  of  nineteen  hundred  dol- 
lars ($1,900.00)  to  be  paid  and  said  note  for  two 
thousand  dollars  ($2,000.00)  to  be  executed  and 
delivered  on  approval  and  acceptance  of  said 
lease  and  the  title  thereto  by  the  defendants. 
Tbe  defendants  further  state  that  at  the  same 
time  and  place,  and  as  a  part  and  parcel  of  the 
same  transaction,  and  as  a  part  of  the  consid- 
eration for  the  execution  of  said  contract,  the 
defendants  and  the  plaintiff  caused  to  be  drafted 
and  written  the  oil  and  gas  mining  lease  to  be 
furnished  defendanta  by  plaintiff  under  the  con- 
tract aforesaid,  and  that  the  same,  both  in  form 
and  sidwtance,  was  by  the  parties  hereto  aereed 
upon  and  stipulated  to  be  the  oil  and  gas  mining 
lease  which  should  be  furnished  by  plaintiff  to 
the  defendants.  And  at  said  time  and  place, 
and  upon  the  execution  of  said  contract  by 
plaintiff,  Sartain,  and  defendant  Walker,  the 
plaintiff,  Sartain,  duly  executed  and  aclmowl- 
edged  said  lease,  which,  together  with  the  copy 
of  the  said  agreement,  was  left  in  the  posses- 
sion of  one  — —  Hayes,  an  officer  of  the 

Bank  of  Haskell,  Okl.,  by  the  plaintiff  and  de- 
fendants under  an  agreement  on  the  part  of  all 
parties  hereto  that  the  said  lease  should  be  duly 
executed  and  acknowledgd  by  Maggie  E.  Sar- 
tain, the  wife  of  the  plaintiff,  and  that  there- 
upon the  said  Hayes  should  forward  to  the  Ex- 
change National  Bank  at  Tulsa,  Okl.,  the  said 
lease,  together  with  ftn  abstract  of  title  to  the 
land,  for  examination  and  acceptance  by  the  de- 
fendants. 

"The  defendants  further  state  that  the  writ- 
ten agreement  aforesaid  provided  that  the  ab- 
stract of  title  to  the  oil  and  gas  mining  lease 
above  mentioned  should  be  subject  to  examina- 
tion by  the  defendants,  and  the  entire  transac- 
tion should  be  subject  to  the  acceptance  of  the 
title  to  the  said  land  and  the  said  lease  by  tbe 
said  defendants.  It  was  therein  further  pro- 
Tided  that  the  defendants  should  have  five  days 
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from  the  receipt  of  the  abstract  and  the  lease  by 
tho  said  Exchange  National  Bank  in  which  to 
examine  the  title  and  to  accept  the  same,  and 
that  payment  for  the  said  lease  should  not  be 
made  until  the  said  title  was  accepted.  It  is 
further  provided  in  the  said  contract  that  the 
plaintlfr  should  correct' any  defects  in  the  title, 
if  any  there  shonld  be,  within  a  reasonable  time, 
and  would  not  require  payment  of  the  sum  there- 
in specified  until  sucn  defects  should  be  cor- 
rected. 

"Defendants,  further  answering,  state  that 
they  admit  that  thereafter  the  plaintiff  caused 
to  be  forwarded  to  the  said  Bxcnance  National 
Bank  an  oil  and  gas  mining  lease,  a  copy  of 
which  is  attached  to  tlie  plaintifCs  petition  as 
Exhibit  No.  2,  but  state  that  the  said  oil  and 
gas  mining  lease  was  not  the  oil  and  gas  mining 
lease  prepared  and  agreed  npon  at  tbe  time  the 
contract  was  executed,  and  was  not  the  lease 
which  was  signed  and  left  in  the  possession  of 
the  said  Hayes  as  above  stated,  but  that  after 
the  same  had  been  delivered  to  the  said  Hayes 
for  the  purposes  above  specified  the  said  oil  and 
gas  mining  lease  was  by  the  plaintiff  changed 
and  altered  In  a  material  respect  and  without  the 
knowledge  or  consent  of  the  defendants,  in  this, 
to  wit:  The  last  sentence  of  the  fourth  para- 
graph therein  was  inserted  and  interlined  as 
follows:  The  party  of  tbe  second  part  agrees 
to  offset  all  producing  wells.' 

"The  defendants,  further  answering,  state 
that  at  the  time  said  lease  was  prepared  and 
executed  by  the  plaintiff  and  left  with  the  said 
Hayes  by  the  parties  hereto  for  the  parpoees 
aforesaid,  the  clause  above  quoted  was  not  em- 
braced therein,  and  it  was  expressly  agreed  by 
and  between  the  plaintiff  and  the  defendants  as 
a  material  part  of  the  consideration  for  said 
transaction  that  the  said  clause  should  not  be 
contained  in  the  lease  aforesaid,  and  that  these 
defendants  would  not  have  entered  into  the  con- 
tract aforesaid  had  they  known  said  lease  would 
contain  said  clause.  The  defendants  state  that 
by  reason  of  the  alteration  of  the  said  lease  by 
the  addlticm  of  said  clause  the  plaintiff  breach- 
ed the  said  contract,  and  on  account  of  which 
the  defendants  refused  to  accept  the  said  lease, 
and  refused  to  pay  tbe  additional  sum  of  nine- 
teen hundred  dollars  ($1,900.00),  and  refused  to 
make,  execute,  and  deliver  the  promissory  note 
representing  tbe  balance  of  tbe  consideration, 
and  the  defendants  state  that  the  plaintiff  failed 
and  refused,  and  still  fails  and  refuses,  to  ten- 
der or  deliver  the  lease  agreed  upon  by  the  par- 
ties. 

"Wherefore  defendants  pray  judgment  and  for 
their  costs  herein  expended. 

"II.  For  a  second  and  further  defense  these 
defendants  incorporate  the  matters  and  things 
heretofore  alleged  in  their  first  defense  as 
though  fully  set  out  herein,  and  state  that  with- 
in the  time  limited  within  which  the  alwtract 
should  be  examined  and  the  title  accepted  as 
provided  in  said  written  contract  these  defend- 
ants caused  tbe  said  abstract  and  title  to  be  ex- 
amined by  their  attorney,  and  there  was  found 
to  be  a  prior,  ontstaading  nnreleased  depart- 
mental oil  and  gas  miaiag  leaa*  covering  the 
land  aforesaid,  and  thereupon  the  defendants  re- 
fnsed  to  accept  the  said  lease  and  tbe  said  ti- 
tle, and  so  notified  the  plaintiff,  who  expressly 
refused  to  procure  a  release  of  the  said  oil  and 
gas  mining  lease,  and  declared  the  said  sum  of 
one  hundred  dollars  ($100.00)  heretofore  paid 
him  by  the  defendants  as  a  part  of  tbe  purchase 
price  to  b«  fmrfalted,  and  thereby  rescinded  the 
said  contract  and  agreement 

"Wberefor*  defendants  pray  judgment  and 
for  their  costs  herein  expended. 

"III.  Tbe  defendants  for  their  farther  answer 
and  crosa^etition  incorporate  herein  all  mat- 
ters and  thincs  alleged  in  their  first  and  second 
defeats*  aa  above  stated,  as  thoogh  folly  set  out 
htnim,  and  stata  that  by  raaaon  of  defaalta  on 


the  part  of  the  plaintiff  ks  set  oat  in  said  first 
and  second  defenses  the  plaintiff  became  bound 
to  pay  and  return  to  these  defendants  the  said 
sum  of  |1(X)  paid  him  by  them  as  above  set 
forth ;  that  the  plaintiff  has  failed  and  refused 
to  pay  or  return  said  sum  to  these  defendants 
or  anv  part  thereof,  and  there  is  now  due  and 
owing  to  these  defendants  from  the  plaintiff  the 
said  sum  of  one  hundred  dollars  ($100.00),  to- 
gether with  Interest  thereon  at  the  legal  rate 
since  the  date  of  said  written  agreement,  to  wit, 
April  2,   1013. 

"Wherefore  the  defendants  pray  Judgment 
against  the  plaintiff  in  the  sum  of  one  hundred 
dollars  ($100.00)  and  for  their  costs  herein  rx- 
pended." 

To  this  answer  the  plaintiff  filed  tbe  fol- 
lowing reply: 

"Comes  the  plaintiff,  W.  P.  Sartaln,  by  his 
attorneys,  and  for  reply  to  the  first  paragraph 
to  the  answer  of  the  defendants  denies  each  and 
every  material  allegation  therein  set  forth. 

"Second.  And  for  reply  to  the  second  para- 
graph of  the  defendants'  answer  he  also  denies  ' 
each  and  every  material  allegation  therein  set 
forth. 

"Third.  And  for  answer  to  the  third  para- 
graph and  cross-petition  set  forth  in  defendants' 
answer  he  denies  each  and  every  material  alle- 
gation therein  set  forth. 

"Wherefore  he  prays  judgment  and  for  all 
proper  relief."  , 

Mr.  W.  J.  Cramp,  on  behalf  of  the  plain* 
tiff,  made  the  following  opening  statement 
In  the  caiHe  to  the  jury  selected,  impaneled, 
and  ■worn  to  try  the  issues  Joined  in  tbe 
case: 

"May  it  please  the  court  and  gentlemen  of 
the  jury: 

"As  has  already  been  stated  to  yon,  the  plain- 
tiff brought  this  suit  against  the  defendants  Mr. 
Walker  and  bis  codefendants  for  a  breach  of  a 
contract  regarding  an  oil  and  gas  mining  leaae. 

"I  will  state  to  you  now  that  the  contract 
which  was  entered  into  by  the  plaintiff  was  not 
signed  by  each  of  these  defendants.  That  con- 
tract was  signed  by  the  defendant  Walker  alone, 
but  the  plaintiff  alleges  in  his  petition  that  the 
contract  was  made  by  Walker  with  the  plain- 
tiff for  tbe  use  and  benefit  of  tbe  defendant 
Walker  and  his  codefendants  that  are  sued  in 
this  case  with  him,  and  there  will  be  no  contro- 
versy, I  will  state  to  yon,  about  that  proposi- 
tion. Bach  of  the  d^endants  in  the  answer 
filed  by  them  admit  that  that  is  true ;  that  this 
contract  was  executed  by  liim  for  the  uae  and 
benefit  of  themselves;  that  was  understood  at 
the  time  it  was  entered  into,  but  it  was  made 
for  convenience,  or  some  reason,  to  the  defend- 
ant Walker,  by  the  plaintiff,  Sartain.  There 
won't  be  any  controversy  about  the  contract 
that  was  entered  into,  or  who  it  binds,  for  the 
reason  that  the  defendants  admit  in  their  an- 
swer that  Mr.  Walker  for  himself  and  tUs  co- 
defendants  did  enter  into  the  contract  for  the 
breach  of  which  the  plaintiff  has  sued  on  in  this 
case. 

"The  proof  on  the  part  of  the  plaintiff  will 
he:  There  were  a  number  of  isaues  that  might 
have  been  in  thia  case  that  are  ont  of  the  wajr 
by  reason  of  the  answer  filed  by  each  ot  the 
defendants  in  the  case;  The  defendants  admit 
the  execution  of  the  contract,  and  they  do  not 
daim  that  they  carried  oat  the  contract;  they 
allege  certain  reasons  why  they  did  not  do  it. 

"The  proof  on  the  part  of  the  plaintiff  will  be, 
however,  that  the  plaintiff,  at  the  time  of  the 
execution  of  this  contract,  was  the  owner  in  fee 
simple  of  tbe  land  in  controversy ;  that  he  fur- 
nished an  abstract  <d  tide.  That,  however.  Is 
not  denied  in  the  answer,  bnt  those  are  the 
facts,  that  he  did  furnish  the  abstract  of  title. 
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uid  that  the  defendants  refused  to  take  the  lease 
in  keeping  with  the  contract  made  by  the  plain- 
tiff to  the  defendant  Walker  for  himself  and 
hia  oodefendanta.  In  fact,  it  is  not  denied  by 
the  answer;  perhaps  there  will  be  no  proof 
of  it 

"It  is  alleged  ia  the  petition,  and  not  denied 
in  the  answer,  or,  if  it  is,  it  is  by  way  of  a 
general  denial— anyway,  it  will  not  be  seriously 
contended,  I  take  it— that  the  defendants  were 
to  pay  the  plaintiff  $4,000  for  an  oil  and  gas 
mining  lease  on  a  piece  of  land,  an  80  acres 
which  is  down  here  in  Muskogee  county  not 
very  far,  I  think,  froih  Haskell.  I  don't  know 
just  where  it  is.  Anyhow,  it  is  down  in  that 
country  somewhere.  They  agreed  to  pay  $4,000 
for  this  lease.  At  or  about  the  time  of  the  ex- 
ecution of  this  contract  regarding  the  lease,  the 
defendant  Walker,  either  Mr.  Walker  or  the 
codefendant,  Mott,  paid  the  plaintiff  $100  on 
contract.  The  contract  provided — there  wiU  be 
no  dispute  about  that,  I  take  it — that  the  de- 
fendants were  to  pay  on  the  approval  of  the  ti- 
tle and  the  delivery  of  the  lease  an  additional 
|l,90O,  making  $2,000  in  money  which  was  to 
bo  paid.  The  defendants  then  were  to  execute 
a  note  for  $2,000  due,  I  believe,  in  60  days  after 
date;  anyhow,  no  very  great  while  thereafter. 
The  defendants  do  not  claim  that  they  paid  the 
other  $1,900  or  that  they  executed  the  note  for 
the  $2,000. 

'The  proof  will  be  on  the  part  of  the  plain- 
tiff that  after  he  had  made  this  contract  with 
the  defendant  Walker  for  himself  and  the  other 
defendants  that  he  could  have  sotd  this  lease 
to  other  parties  for  the  same  amount  that  be 
■old  it  to  these  defendants.  After  they  refused 
to  take  the  lease,  however,  and  after  he  was 
advised  of  the  fact  or  learned  that  they  had  re- 
fused to  -take  the  lease  and  would  not  take  it, 
in  keeping  with  their  contract,  then  he  was 
never  at  any  time  after  that  able  to  sell  it  for 
88  much  as  the  defendants  had  agreed  to  pay 
for  it  and  as  be  could  then'  and  after  that  have 
■old  it  to  other  parties.  To  be  perfectly  frank 
with  you,  however,  he  did  sell  the  lease  finally 
tm  the  land,  after  Uie  defendants  refused  to  take 
it,  for  $2,000,  and,  whUe  we  sue  for  $3,900,  I 
will  state  to  yon  we  shall  expect  at  tlie  hands 
of  this  jury,  if  the  proc^  warrants  it,  will  be  a 
verdict  for  $1,900,  and  6  per  cent,  interest 
from  the  date  of  the  refusal  of  the  defendants 
to  comply  with  the  contracts  they  entered  into. 

"If,  after  you  have  heard  all  the  testimony 
and  the  instructions  of  the  court,  we  are  entitled 
to  that  nnder  the  law  and  under  the  evidence, 
we  shall  expect  a  verdict ;  if  you  do  not  think 
so  conscientiously,  we  do  not  want  it" 

And  Mr.  A.  A.  Hatch,  on  behalf  of  the  de- 
fendants, made  the  following  openlsj;  state- 
ment to  the  Jury: 

"May  it  please  the  court  and  gentlemen  of  the 
Jury: 

"As  Mr.  Crump  has  told  you,  this  is  a  suit 
for  damages  for  a  claim  that  the  plaintiff  makes 
for  a  breach  of  a  contract  Tie  defendants,  as 
the  proof  will  show,  deal  in  oil  properties,  and 
•re  oil  prodnceig.  They  buy  leases  and  de- 
velop them. 

"Mr.  Sartain,  the  plalntift,  is  the  owner  of  this 
land  and  a  hotel  keeper  at  Haskell;  and  some 
time  in  April,  1918,  tne  plaintiff  and  defendants 
•ntered  into  a  contract  whereby'  the  plaintiff 
agreed  to  lease  the  land  described  in  this  petition 
to  the  defendants  for  oil  and  gas  mining  pur- 
pcoes.  That  contract  contained  certain  provi- 
sions. One  provision  was  that  he  should  furnish 
them  an  abstract  showing  a  dear  title  to  the 
land.  At  the  time  they  entered  into  thie  con- 
tract, and  as  a  part  of  the  contract,  the^  drew 
the  lease  that  the  plaintiff  was  to  fttmish  the 
defendants,  and  at  .the  same  time  the  contract 
was  signed  the  lease  was  signed  by  Mr,  Sartain. 
The  lease  tbeu,  after  it  hatiog  been  signed,  to- 


gether with  the  contrai^t,  was  left  with  a  Mr. 
,  Bays,  the  cashier  of  a  baidc  pt  Haskell,  for  the 
I  purpose  of  having  the  lease  signed  by  Mrs.  Sar- 
tain and  to  be  forwarded,  with  the  abstract  of 
title  and  the  contract  to  the  Bxchange  National 
Bank  at  this  place. 

"The  proof  will  show  that  at  the  time  this  con- 
tract was  signed  by  Mr.  Sartain  and  Mr.  Walk- 
er, and  the  Tease  diat  was  drawn  and  signed,  it 
was  agreed  that  that  should  be  the  lease  that 
he  was  to  give;  that  that  particular  lease  con- 
tained all  the  provisions  that  were  to  be  in  the 
lease  that  the  defendants  were  to  take  from  the 
plaintiff. 

"The  proof  will  show  that  after  the  lease  bad 
been  signed  by  Mx.  Sartain,  and  this  contract 
and  the  lease  left  with  Mr.  Hays  for  the  pnrpoeo 
of  having  Mrs.  Sartain  sign  the  lease  and  then 
being  sent  to  the  Exchange  National  Bank,  the 
lease  was  changed;  that  a  clause  was  put  in 
the  lease  which  Mr.  Walker  and  Mr.  Mott  told 
Mr.  Sartain  at  the  time  the  lease  was  being  pre- 
pared that  they  would  not  accept  the  lease  with 
that  clause  in  it  The  clause  uat  was  inserted 
in  the  lease  after  Mr.  Sartain  had  signed  it  and 
it  had  been  left  with  Mr.  Hays  was  this:  "The 
party  of  the  second  part  agrees  to  offset  all  pro- 
ducing wells.'  That  was  the  clause  that  was 
put  in  the  lease  after  it  had  been  agreed  be- 
tween the  parties  as  to  what  the  lease  should 
be  and  after  it  had  been  distinctly  understood 
that  the  defendants  would  not  accept  the  lease 
with  that  clause  in  it 

"I  might  say  the  proof  will  show  that  after  the 
lease  had  been  signed,  after  the  contract  and 
lease  had  been  signed  and  left  with  Mr.  Hays, 
as  I  stated,  for  the  purpose  of  Mrs.  Sartaln's 
signature,  Mr.  Mott  and  Mr.  Walker  left  HaskeU 
and  came  back  home.  After  they  had  left,  tliia 
clause,  as  I  stated,  was  inserted  in  the  lease. 

"The  next  day  or  two — I  don't  know,  bnt  just 
a  day  or  two  after  this— the  lease,  together  with 
the  abstract  and  the  contract,  was  sent  to  the 
Exchange  National  Bank  for  the  defendants  to 
examine  the  abstract  and  pass  upon  the  title. 
The  defendants  were  informed  that  the  lease 
was  at  the  Bxchange  National  Bank,  and  the 
defendants  then  informed  me,  as  their  attorney, 
to  fet  the  abstract,  as  was  the  custom,  and  ex- 
amine the  title.  I  went  to  the  bank,  and  the 
bank  delivered  me  the  abstract  It  was  examin- 
ed, and  in  the  examination  of  the  title  it  was 
found  that  the  title  was  not  perfect;  that  there 
was  an  outstanding  lease  against  the  land.  That 
was  reported  to  Mr.  Sartain,  and  the  abstract 
returned  to  the  bank,  and  the  title  disapproved. 
Mr.  Sartain,  after  he  had  been  informed  that 
there  was  an  outstanding  lease,  that  the  title 
was  not  perfect  not  accejitable,  he  refused  at 
the  time  to  perfect  the  title,  and  I  will  say  here 
tiiat  his  contract  provided  that  he  should  perfect 
the  title.  But  as  that  may  be,  abont  two  months 
afterwards,  or  perhaps  a  little  over,  he  did  in- 
form the  defendants  that  he  had  perfected  the 
title,  that  he  had  got  a  release  of  otis  old  leaae, 
and  agaia  retamed  the  abstract  to  the  E<z- 
change  National  Bank.  T^iat  was  aometUng 
over  two  months  after  the  contract  had  been 
made,  and  the  contract  at  tiie  time  it  was  made 
was  to  be  closed  within  five  days  if  the  title  was 
perfect     ' 

"After  that,  then,  when  the  partiea  went  to  in- 
vestigate  the  matter  fnrHter,  tney  fo«nd  that  the 
lease  that  he  offered  was  not  the  leaae  that  fauad 
been  agreed  upon  that  the  plaintiff  had  agreed 
to  furnish  the  defendants,  and  for  that  reason 
also  the  lease  waa  rejected  aa  not  oomplyiiix  with 
the  contract  that  was  entered  into  oa  the  2d  day 
of  April,  1913. 

"Tlien  it  will  be  shown  in  evidence  that  the 
plaintiff  did  not  comply  with  the  tenna  of  his 
contract,  for  that  in  the  first  place  he  did  not 
furnish  a  clear  title  within  a  reaaonabl*- time  aa 
his  contract  provided;  second,  that  he  did  not 
-furnish  or  tender  the  leaae  that  wae  acreed  upon; 
.that  the  lease  that  he.did  teMtec  «••  aot  the 


Digitized  by 


Google 


OkL) 


SARTAIN  r  WALKSR 


1101 


lease,  bat  a  different  lease  tban  was  agreed  upon. 
"Tbere  is  one  other  question  also  in  the  case. 
There  was  $100  paid  to  the  plaintiff  by  the  de- 
fendants at  the  tune  tlie  lease  and  contract  was 
made  at  Haskell,  as  I  have  described.  We  con- 
tend we  are  entitled  to  the  recovery  of  that  $100 
that  was  paid." 

The  evidence  offered  to  the  conrt  and  Jnry 
on  the  part  of  the  plaintiff  was  and  Is  sub- 
stantially as  follows: 

It  was  agreed  between  the  parties  that  the 
southeast  quarter  of  the  northwest  quarter 
of  section  14,  in  township  15  north,  range  IS 
east,  containing  40  acres,  was  allotted  and 
patent  issued  to  Jade  Hawkins.  The  plain- 
tiff offered  in  evidence  the  deeds  from  Jack 
Hawkins  and  wife  to  George  F.  Bucber  cov- 
ering the  southeast  quarter  of  the  northwest 
quarter  of  section  14,  township  15  north, 
,  range  15  east,  and  also  offered  in  evidence 
deed  from  George  F.  Bncher  and  wife  to 
W.  P.  Sartain,  the  plaintiff,  conveying  the 
same  lands.  All  of  these  instruments  were 
duly  recorded  in  the  office  of  the  register  of 
deeds  for  Muskogee  county  (the  county  in 
which  the  land  was  located). 

William  P.  Sartain,  the  plaintiff  ber^n. 
testified  as  follows: 

"My  name  is  W.  P.  Sartain,  and  I  am  the 

flaintiff  in  this  case,  and  reside  at  Haskell,  OkL 
know  all  of  the  defendants  except  Mr.  Hoh- 
man.  After  the  execution  of  the  contract,  a 
copy  of  which  is  set  out  in  my  petition  herein, 
it  was  sent  to  the  Exchange  National  Bank  in 
Tulsa  by  the  International  Bank  of  Haskell 
Mr.  T.  O.  Hurs  is  an  officer  in  the  Internation- 
al Bank  at  Haskell,  and  the  contract  and  lease 
(copies  of  which  are  attached  to  my  petition)  and 
a  note  for  |2,0()0,  together  with  the  abstract 
of  title  and  a  draft  for  $1,9()0,  were  sent  by  the 
International  Bank  to  the  EzchauKe  Kaaonal 
Bank  in  keeping  with  my  contract  with  the  de- 
fendants. The  lease,  contract,  and  papers  were 
all  sent  to  the  Exchange  National  Bank  on 
the  7th  of  April,  191S,  and  were  returned  to  the 
International  Bank  on  the  14th  of  April.  About 
two  weeks  after  the  papors  were  returned  to  the 
Inteniatlonal  Bank  at  Haskell  I  received  a  let- 
ter from  Mr.  Walker  returning  the  old  de- 
partmental lease.  This  letter  was  received,  I 
think,  the  next  day  after  I  received  the  papers 
from  the  International  Bank  at  Haskell.  At  the 
time  the  papers  were  returned,  and  in  fact  at 
no  time  until  after  I  had  received  the  letter  from 
Mr.  Walker,  was  tbere  any  reason  given  by  the 
defendants  or  the  Elzchange  National  Bank  as 
to  why  they  had  not  carried  out  their  contract. 
Mr.  Mott  paid  me  $100  on  the  contract  at  the 
time  of  its  execution,  which  was  on  April  Ist 
or  2d.  After  I  made  the  contract  with  Mr. 
Walker  for  himself  and  his  codefendants,  I  had 
an  opportunity  to  lease  this  40  acres  of  land  to 
other  persons  for  the  amount  the  defendants 
were  to  pay,  and  in  fact  I  could  have  made  a 
better  lease  to  Bm  Moss.  After  the  defendants 
failed  to  keep  their  contract  and  the  papers  were 
returned  to  me,  and  I  ascertained  dennitely  that 
they  would  not  carry  out  their  contract,  I  then 
sold  a  lease  on  the  land  for  $2,000,  being  $1,000 
less  than  the  total  amount  f-  was  to  obtain  from 
the  defendants.  At  the  time  that  the  contract, 
a  copy  of  which  is  attached  to  my  petition,  was 
drawn,  Mr.  Mott  and  Mr.  Walker,  two  of  the  de- 
fendants, tosetber  with  myself  and  Mr.  T.  O. 
Hays  and  W.  M.  Combs,  were  present  at  the  In- 
temktional  Bank  at  Haskell  on  about  the  2d  day 
of  AprU.  1913.  Mr.  Mott  and  Mr.  Walker  and 
myself  bad  gone  into  the  bank  to  get  Mr.  Hays 
to  typewrite  the  contract  and  lease  for  us.  The 
contract,  which  is  set  up  ia  the  petition,  was 


drawn  bv  defendant  Walker,  and  we  signed 
same.  Mr.  Hays  was  writing  out  on  the  &pe- 
writer  the  lease  which  was  to  be  signed  by 
myself  and  wife.  Mr.  Mott,  one  of  the  defend- 
ants, dictated  to  him  what  ahould  be  put  therein, 
except  one  clause.  When  we  got  down  to  that 
part  of  the  lease  with  reference  to  drilling.  I 
insisted  that  a  clause  be  inserted  reading  as  fol- 
lows: 'Party  of  the  secondpart  agrees  to  offset 
all  producing  wells.'  Mr.  Walker  remarked  that 
the  law  would  make  us  offset  all  producing  wells. 
I  then  replied  to  him  that  if  the  law  provided 
for  it  it  would  not  hurt  to  go  into  the  lease. 
Tbey  then  made  no  further  objections,  and  that 
was  all  that  was  said  about  it.  Shortly  there- 
after, and  before  the  lease  was  completed,  they 
left  the  bank  in  a  hurry  to  catch  the  noon  train 
for  Tulsa,  as  it  was  nearly  train  time  when 
they  left.'' 

During  the  examination  of  the  witness  W. 
P.  Sartain  herein  the  following  proceedings 
were  had: 

"Mr.  Hatch:  I  tow  offer  in  evidence  Defend- 
ants' Exhibit  1. 

"Mr.  Crump:  We  object,  for  the  reason  it  is 
not  proper  at  this  time;  it  is  not  proper  cross- 
examination  to  introduce  that;  he  can  have  it 
Identified  and  marked ;  then  it  may  be  offered 
when  he  comes  to  prove  his  side  of  the  case. 

"The  Conrt:  It  might  not  strictly  be  proper  at 
this  time,  but  then  it  will  expedite  matters; 
then  the  other  parties  can  go  into  detail  when 
they  inquire  aoout  the  lease  in  detail.  <3o 
ahead ;  you  can  introduce  it 

"Mr.  Ommp:  Bxception." 

And  thereupon  Mr.  Hatch  read  Defend- 
ants' Exhibit  1  to  the  Jury,  which  is  identi- 
cal with  Plaintiff's  Ehthibit  1,  supra. 

Again  resuming  with  the  witness  Sartain 
on  cross-examination,  the  witness  admitted 
writing  Defendants'  Exhibits  2  and  3. 
Thereupon  the  following  proceedings  were 
had: 

"Mr.  Abbott:  I  believe  that  is  all.  We  offer 
in  evidence  Defendants'  Exhibits  2  and  8. 

"Mr.  Ommp:  No  objection  to  either  of  them, 
if  the  conrt  please," 

Which  said  Defendants'  Exhibits  2  and  3, 
so  offered  aijd  received  in  evidence,  are  in 
the  words  and  figures  as  follows,  to  wit: 

Defendants'  Exhibit  2. 
"Case  No.  8792.     District  Court 

"Haskell,  Okl.,  6-6,  1918. 

"Mr.  P.  G.  Walker,  Jr.,  Tulsa,  Okl.— Sir: 
Tour  letter  was  received  yesterday.  Was  sur- 
prised when  you  said  yon  had  returned  the  pa- 
pers and  lease. 

"Now  you  made  the  contract  with  me  in  good 
faith  yourself  and  Mr.  Mott,  and  as  soon  as  I 
signed  the  contract  you  seemed  to  be  satisfied. 
As  to  the  lease  beii»  changed  after  you  left  that 
is  a  mistake,  for  Mr.  Mott  dictated  the  lease 
and  Mr.  Hays  wrote  it,  with  the  exception  of 
the  offset  clause  where  Mr.  Mott  and  yourself 
said  that  the  statutes  provided  for  that,  and  if 
yon  could  show  me  that  in  the  statute  it  would 
do  no  harm  in  the  lease. 

"I  have  done  just  what  I  agreed  to  do  in  re- 
gard to  clearing  the  title,  which  eost  me  about 
$100.00  with  abstract  down  to  date. 

"You  caused  me  to  turn  down  a  drilling  con- 
tract which  was  a  good  proposition  because  I 
had  promised  to  make  you  a  proposition,  and 
did  make  you  one  which  yourself  and  Mr.  Mott 
accepted.  I  made  my  word  good  and  I  thought 
I  was  dealing  with  men  that  would  do  what 
they  said  they  would  do. 

"Tours  respectfully,         W.  P.  Sartain." 
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Defendants'   Exhibit  8. 

"Caw  No.  3792.    District  Court. 

"J.  W.  Brady.     Ben  0.  Taylor.  Notary  Public. 

"Brady  &  Taylor,   Lawyers. 

"Haskell,  Oklahoma,  June  2,   1913. 

"Messrs.  P.  G.  Walker  and  Fred  H.  Mott, 
Tulsa,  Okl.— Gentlemen:  In  compliance  with 
the  agreement  made  between  yourselves  and  W. 
P.  Sartain,  of  this  place,  on  the  2d  day  of  April, 
.1913,  relative  lease  on  the  southeast  quarter  of 
the  northwest  quarter  of  section  14 — IC — 16, 
we  are  today  forwarding  through  the  Interna- 
tional Bank  of  Haskell  to  the  Kxchange  Na- 
tional Bank  of  Tulsa  complete  abstract  of  land, 
together  with  lease  properly  acknowledged,  with 
instructions  to  deliver  the  same  to  you  upon  the 
condition  of  your  performance  of  tne  agreement 
made  at  that  time. 

"We  have  experienced  some  difficulty  in  se- 
-cnring  release  m  the  old  departmental  lease  on 
the  land,  which  has  occasioned  some  delay,  but 
have  finally  gotten  everything' straightened  out 
and  hope  the  same  will  be  satisfactory  with  you. 

"Please  call  at  the  bank  at  once  and  attend 
to  this  matter,  as  the  bank  has  instructions  to 
hold  same  for  five  days. 

"Yours  very  truly,         William  P.  Sartain." 

"The  lease,  which  is  set  oat  as  Defendants' 
Exhibit  1,  was  signed  by  me  partially  in  two 
places.  At  first  I  started  to  write  my  name 
W.  P.  Sartain,  but,  noticing  that  it  was  writ- 
ten William  P.  Sartain  the  body  of  the  instru- 
ment, I  erased  the  W.  P.  Sartain,  and  wrote 
it  in  full,  William  P.  Sartain.  The  defendant 
Walker  knew  that  this  departmental  lease  was 
on  this  land  at  the  time  he  made  the  agreement 
with  me  at  Haskell.  We  bad  before  us  at  that 
time  a  certified  copy  of  the  old  departmental 
lease  which  was  examined  by  both  Mr.  Walker 
and  Mr.  Mott.  Mr.  Walker  told  me  that  he  had 
bought  the  lease  from  Mr.  Kemp  in  some  way, 
I  don't  know  how,  whether  it  was  a  division  in 
the  drilling  contract,  or  how,  but  anyhow  he 
was  to  have  that  lease  assigned  to  him.  After 
I  ascertained  that  the  defendants  desired  to  get 
a  release  of  this  old  departmental  lease,  I  ob- 
tained a  release  signed  by  Mr.  F.  G.  Ha^s,  as 
secretary  of  the  Goody  Oil  Company,  which  is 
a  release  of  that  old  departmental  lease,  and 
is  same  one  that  is  objected  to  by  the  defend- 
ants. There  were  no  other  objections  made  by 
them  as  to  the  title.  The  defendants  never  at 
any  time  before  or  soon  after  tneir  refusal  to 
comply  with  the  terms  of  their  contract  made 
any  oDjectiona  to  the  offset  provisions  of  the 
lease." 

The  witness  examines  Exhibit  D  and  Iden- 
tifies it  as  being  the  same  instrument  which 
be  and  the  defendants  Walker  and  Mott  bad 
before  tbem  at  the  time  of  the  transactions 
hereinbefore  stated,  that  Is,  the  certified  copy 
ot  tbe  old  departmental  lease  which  was 
thereupon  ottered  and  received  In  evidence 
as  Plaintiff's  Exhibit  D.  Plaintiff's  Exhibit 
C  was  just  prior  thereto  offered  and  received 
In  evidence : 

Plaintiff's   Exhibit   C. 

"Case  No.  3792.     District  Court 

"Release. 

"The  undersigned  Coody  Oil  Company,  lessee 
in  a  certain  oU  and  gas  mining  lease  executed 
by  Jack  Hawkins  and  Mollie  Hawkins,  lessors, 
in  favor  of  tbe  undersized  lessee,  dated  13th 
day  of  July,  1907,  hereby  release,  relinquish. 
Mid  surrender  all  right,  title,  and  interest  in 
and  to  the  foregoing  lease  on  the  following  de- 
scribed land,  to  wit:  The  southeast  quarter 
(^)  of  the  northwest  quarter  (%)  of  section  14, 
township  15  north,  range  16  east,  of  the  Indian 


meridian,  containing  40  acres,  more  or  less- 
said  land  being  located  in  the  county  of  Musko- 
gee and  state  of  Oklahoma. 

"Signed  and  sealed  this  22d  day  of  May,  A. 
D.  1913. 

"[Seal.1    Coody  Oil  Company, 

"By  F,  O.  Hays,  Secretary. 

"Acknowledgment  of  Corporation. 
"State  of  Oklahoma,  County  of  Tulsa— «s.: 

"Before  me,  the  undersigned,  a  notary  public 
in  and  for  said  county  and  state,  on  this  22d 
day  of  May,  1913,  personally  app^red  F.  C. 
Hays,  to  me  known  to  be  the  identical  person 
who  subscribed  the  name  of  the  maker  thereof 
to  the  foregoing  instrument  as  its  secretary, 
and  acknowledged  to  me  that  he  executed  the 
same  as  his  free  and  voluntary  act  and  deed, 
and  as  the  free  and  voluntary  act  and  deed  of 
such  corporation,  for  the  uses  and  purposes 
therein  set  forth. 

"[Seal.]    John  Schmits.  Notary  Public. 

"My  commission  expires  January  26,  1015." 

Indorsements:  , 

"Compared  Indexed  72949  release  of  oil  and 
gas  lease  from to . 

"State  of  Oklahoma,  County  of  Muskogee. 

"I  hereby  certify  that  this  instrument  was 
filed  for  record  in  my  office  on  the  24th  day  of 

May,  1913,  at  11  o'clock  and  minute  a. 

m.,  and  is  duly  recorded  in  Book  243  at  page 
398.  G.  H.  Eberle,  Register  of  Deeds.  By  J. 
W.  Maloney,  Deputy.    [SeaLl" 

Plaintiff's  Exhibit  D  is  the  departmental 
lease  mentioned  in  PlalntifTa  Exhibit  C,  and 
in  the  evidence  offered  on  behalf  of  plaintiff. 

There  was  never  any  development  for  oil 
and  gas  under  the  departmental  lease  which 
is  Plaintiff's  Exhibit  D,  nor  did  the  lessee  or 
any  one  for  him  under  that  lease  ondertake 
to  drill  a  well  or  do  anything  at  all  toward 
the  development  of  tbe  property,  nor  did  the 
company  take  charge  of  the  property  or  go 
into  possession  of  it  in  any  way,  and  Mr. 
Walker  knew  at  the  time  that  be  took  this 
lease  from  me  that  there  had  been  no  develop- 
ment on  the  land  under  this  departmental 
lease.  Mr.  Kemp  had  some  connection  with 
tbe  Coody  Oil  Company,  I  do  not  know  what, 
but  personally  be  bad  no  departmental  lease 
on  that  land.  At  tbe  time  of  tbe  execution 
of  tbe  contract  In  question  Mr.  Walker  and 
myself  discussed  this  departmental  lease 
with  reference  to  whether  it  was  a  valid. 
contract  or  void,  and  Mr.  Walker  said  that 
he  did  not  think  it  was  of  anr  value;  that 
it  was  null  and  void  from  the  fact  that  tbe 
Goody  Oil  Company  had  never  developed  the 
land  according  to  tbe  terms  ot  tbe  lease. 
After  I  received  tbe  information  that  tbe 
defendants  objected  to  taking  this  lease  be- 
cause of  that  old  departmental  lease  being 
of  record,  I  took  ap  the  matter  -with  Mr. 
Kemp  in  an  endeavor  to.  procure  tbe  release 
which  has  been  offered  as  Plaintiff's  Exhibit 
C.  At  first  Mr.  Kemp  was  out  of  tbe  state, 
and  I  therefore  had  to  wait  a  while  In  order 
to  get  the  release.  I  understood  that  his 
wife  had  died,  and  that  he  waa  away  on  that 
account,  and  for  that  reason  it  took  more 
time  to  get  this  release  canceled  of  record 
than  it  would  have  otherwise.  It  was  exe* 
cuted  on  tbe  22d  day  of  May,  1913,  and  I 
sent  it  to  the  Exchange  National  Bank,  to- 
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gether  with  all  the  papers,  on  the  2d  day  of 
June,.  1913 ;  the  delay  being  occasioned  by  the 
fact  that  my  abstract  had  to  be  brought  down 
to  date  after  the  release  was  sent  to  me  at 
llaskell.  Thereupon 'the  plaintltC  produced 
and  caused  to  be  sworn  W.  E.  Combs,  who 
testified  as  follows: 

"My  name  is  W.  IX  Combs,  and  I  live  at  Has- 
kell, Dkl.  I  am  the  cashier  of  the  Internation- 
al Bank,  and  was  acting  as  such  cashier  on  the 
2d  day  of  April,  1013.  I  was  present  at  the 
time  the  contract  which  is  attached  to  plain- 
tiff's petition  was  executed.  I  believe  that  Mr. 
Walker  wrote  the  contract.  I  don't  know  who 
dictated  it,  but  do  know  Mr.  Walker  wrote  the 
contract  himself.  I  was  present  at  time  the 
lease  from  Sartain  to  Walker  was  being  pre- 
pared. It  was  being  written  by  Mr.  Hays.  The 
lease  was  dictated  hj  Mr.  Mott  and  Mr.  Sar- 
tain. I  heard  Mr.  Mott  and  Mr.  Sartain  talk- 
ing about  this  provision  that  was  in  the  lease, 
'Party  of  the  second  part  agrees  to  offset  all 
producing  wells'  I  heard  Mr.  Sartain  say  that 
he  would  like  to  have  that  in  the  lease,  and  Mr. 
Walker  said  it  would  not  be  necessary  to  put 
that  in,  that  the  statutes  provided  that  all  offset 
wells  should  be  drilled,  and  Mr.  Sartain  replied 
that,  if  the  statutes  said  that,  it  wouldn't  hurt 
to  put  it  in  there.  Mr.  Walker  and  Mr.  Mott 
left  to  catch  a  train  which  was  due  at  that  time. 
When  Mr.  Sartain  said  that  if  the  law  provided 
that  they  should  drill  offset  wells  it  would  not 
hurt  to  put  it  in  there,  and  that  he  wanted  it  in, 
neither  Mr.  Walker  nor  Mr.  Mott  said  anything 
more  than  that  such  a  provision  was  unneces- 
sary. I  was  present  when  Mr.  Sartain  signed 
the  lease.  He  did  not  si^  it  at  the  time  it  was 
finished,  I  think,  bat  signed  it  the  afternoon 
of  the  same  day.  Sartaln's  name  was  written 
in  the  body  of  the  lease  as  WilUam  P.  Sartain, 
and  he  had  started  to  sign  the  lease  as  W.  P. 
Sartain,  and  changed.it  to  comply  with  the  way 
his  name  was  written  in  the  lease.  The  change 
was  made  and  the  lease  was  signed  all  at  the 
same  time.  The  contract  which  was  signed  by 
Sartain  and  the  defendant  Walker,  this  lease, 
and  the  abstract  of  title  and  a  note  for  $2,000, 
were  sent  by  me,  as  cashier  of  the  International 
Bank  of  Haskeil,  to  the  Exchange  National 
Bank  of  Tulsa  on  the  7th  day  of  Apt-U,  a013 ; 
that  is,  this  is  the  date  I  sent  them  out  the  first 
time.  The  papers  were  returned  to  us  by  the 
Exchange  National  Bank,  except  the  original 
contract,  but  we  had  a  copy  of  that  in  our  files. 
The  only  reason  given  by  the  bank  for  returning 
it  was  their  notation  'Kefused.'  I  again  sent 
the  papers  to  the  Exchange  National  Bank,  aft- 
er having  the  abstract  brought  down  to  date 
again,  together  with  a  release^  of  the  old  de- 
partmental lease.  I  believe  this  was  sent  out 
about  June  2,  1913.  The  papers  were  returned 
to  me  about  the  8th  or  9th  of  June,  I  believe." 

Whereupon  the  plaintiff  called  F.  C.  Hays 
as  a  witness  in  his  behalf,  who  testified  as 
follows : 

"My  name  Is  F.  C.  Hays.  I  am  secretary  of 
the  Coody  Oil  Company,  and  as  such  secretary 
I  am  the  custodian  of  the  minute  book  and  by- 
laws of  the  corporation.  I  have  in  my  hand 
the  minute  book  and  by-laws  of  the  Coody  Oil 
Company,  and  at  the  request  of  counsel  here 
read  section  S  of  article  8  and  section  6  of 
article  9: 

"Section  8  of  article  8:  'He  may  sign  as  pres- 
ident, vice  president,  or  president  pro  tempore 
all  certificates  of  stock,  all  orders  on  the  treas- 
urer, all  bonds,  notes.  Indentures,  and  leases, 
and  other  instraments  of  writing.  The  presi- 
dent is  authorized  to  give  or  receive,  make  or 
take,  buy  or  sell  leases  for  i^as  or  other  mineral 
substances.  The  vice  president,  president  pro 
tempore,  and  secretary  and  treasurer  shall  have 
the  same  power  and  authority  during  the  time 
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the  .prasidenti  vice  president,  or  president  pro 
tempore  is  present  or  during  his  or  their  ab- 
sence.' 

"Section  6  of  article  9:  'The  secretary,  either 
in  the  presence  or  during  the  absence  of  the  oth- 
er executive  officers,  is  authorized  and  empow- 
ered to  give  or  receive,  make  or  take,  buy  or 
sell  leases  for  gas  or  other  mineral,  substances.' " 

Thereupon  the  plaintiff,  to  farther  main- 
tain the  Issues  on  his  behalf,  produced  and 
caused  to  be  sworn  T.  O,  Hays,  who  testified 
as  follows: 

^  "My  name  is  T.  O.  Hays.  I  reside  at  Has- 
kell, OkL  I  am  president  of  the  International 
Bank.  I  prepared  the  lease  which  is  known  as 
Defendants*  Exhibit  1.  This  lease  was  dictat- 
ed to  me  by  Mr.  Mott,  who  sat  by  my  side  while 
I  was  writing  on  the  typewriter.  He  dictated 
most  all  the  terms  and  clauses  that  went  into 
It  except  one  clause  reading  as  follows:  'Party 
of  the  second  part  agrees  to  offset  all  producing 
wells.'  As  to  this  clause  being  in  the  lease,  it 
occurred  in  this  way:  Mr.  Walker  and  Mr. 
Sartain  were  at  a  little  table  drafting  a  con- 
tract nnder  which  this  lease  was  to  be  delivered 
or  accepted,  and  Mr.  Mott  and  myself  were  sit- 
ting at  the  typewriter,  he  being  by  my  side,  and 
we  were  drawing  the  lease.  l%e  question  came 
up  when  we  got  down  abont  midway  of 
the  lease  as  to  the  offset  wells.  I  turned  to  Mr. 
Mott  and  spoke  to  him  about  it,  and  Mr.  Mott 
and  Mr.  Walker  were  talking  about  it,  as  well 
as  Mr.  Sartain.  While  they  were  sitting  over 
there  they  had  not  finished  their  contract  for  the 
delivery  of  the  lease  or  acceptance.  Mr.  Walk- 
er said  that  the  law  provided  for  the  offset 
wells,  and,  as  I  remember,  Mr.  Sartain  wanted 
it  in  the  lease.  He  said,  'If  the  law  provides 
for  the  offset  weUs,  it  won't  hurt  the  lease  to 
put  it  in  there.'  I  was  merely  drafting  the  lease 
according  to  the  ideas  of  both  sides.  That  was 
ray  interest  in  the  lease.  I  had  nothing  what- 
ever at  stake.  They  just  came  in  and  requested 
me  to  draw  the  lease  for  them.  After  Mr.  Sar- 
tain said  that,  if  the  law  provided  for  offset 
wells  It  wouldn't  do  any  harm  to  put  It  in,  Mr. 
Walker  or  Mr.  Mott  made  no  further  objections. 
Mr.  Walker  shi'I  the  law  provided  for  the  offset 
wells.  Mr.  Walker  signed  his  contract,  and 
he  and  Mr.  Mott  walked  to  the  front  of  the 
bank  and  said  they  had  to  catch  their  train, 
which  came  through  Haskell  at  that  time  about 
12  o'dock.  At  that  time  I  had  not  finished  the 
lease  on  the  typewriter,  but  did  finish  it  after 
they  left.  The  provision  in  the  lease  about  the 
offset  wells  was  put  in  before  the  lease  was  fin- 
ished and  came  in  regular  rotation  on  the  form. 
I  finished  the  lease  up  in  keeping  with  the 
agreement  the  defendants  and  Mr.  Sartain  had, 
as  thev  had  stated  it  to  me,  at  least,  as  I  under- 
stood it" 

Thereupon  the  plaintiff  rested  his  case. 

The  defendants  then  demurred  to  the  evi- 
dence of  the  plaintiff  for  the  following  rea- 
sons: 

"(1)  That  ths  same  Is  not  sufficient  to  war- 
rant a  judgment  in  plaintiff's  favor  under  the 
issues  defined  by  the  pleadings. 

"(2)  The  proof  fails  to  show  eomplete  per- 
formance of  the  things  required  to  be  perform- 
ed by  the  plaintiff  under  the  terms  of  his  con- 
tract. 

"(3)  Because,  it  being  shown  there  never  was 
any  agreement  reached  as  to  the  offset  clause,' 
performance  or  tender  of  performance  could  not 
nave  been  made,  and  it  is  impossible  to  be  made. 

"(4)  Because  this  suit  alleges  a  full  perform- 
ance of  the  terms  of  the  contract,  and  seeks  to 
recover  the  full  contract  price,  and,  it  appear- 
ing that  the  property  upon  which  the  oil  and 
gas  mining  lease  was  given  has  been  resold,  a. 
recovery  of  the  full  contract  price  cannot  be 
changed  to  one  for  damages,  for  the  reason  thai 
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the  damages  to  wUiA  the  plaintiff  might  be  en- 
titled under  tUs  state  «f  tact*,  were  the  action 
properly  brought,  ai«  not  allied  and  set  out 
la  the  petition." 

Tbe  demurrer  was  sustained  by  the  ooart, 
to  which  ruling  the  plaintiff  excepted. 

On  AprU  21,  191S,  the  plaintiff,  Sartaln, 
filed  his  motion  for  new  trial  in  tbe  court 
below  on  the  following  grounds: 

"(1)  Errors  of  law  occurring  at  the  trial  and 
excepted  to  by  the  plaintiff  at  the  time. 
.    "(2)  The   court   erred   in   snstaining   the   de- 
murrer of  the  defendant  to  the  evidence  of  the 
plaintiff  at  the  close  of  the  plaintiff's  testimony. 

"(3)  That  the  court  erred  in  overruling  the 
plaintiff's  motion  for  permission  to  reopen  the 
case  after  the  demurrer  had  been  interposed 
and  before  finally  passed  on  by  the  court,  and 
in  not  permitting  the  plaintiff  to  introduce  evi- 
dence offered  by  him. 

"(4)  The  court  erred  in  rendering  Judgment 
herein  against  plaintifl  and  in  favor  of  the  de- 
fendants." 

On  May  12,  1015,  the  conrt  entered  an  or- 
der denying  the  plaintlfTs  motion  for  new 
trial  and  allowing  time  for  case-made.  On 
July  9, 1815,  the  court  made  an  order  extend- 
ing the  time  for  presenting,  settling,  and  sign- 
ing of  the  case-made,  which  was  entered  of 
record.  The  case-made  was  settled  and  sign- 
ed on  July  31,  1916,  and  filed  in  the  office  of 
the  clerk  of  the  district  court  for  Tulsa  coun- 
ty, OkL,  on  August  28,  1915.  Petition  in  er- 
ror was  filed  in  this  court  on  September  10, 
1915,  with  case-made  attached,  with  a  waiver 
of  summons  in  error  for  all  parties,  and  en- 
try of  appearance  by  attorneys  for  the  respec- 
tive parties. 

The  assignment  of  errors  are  as  follows: 

"I.  The  said  conrt  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial. 

"II.  The  court  erred  in  overruling  the  plain- 
tiff's objection  to  defendants'  question  to  the 
witness  "W.  P.  Sartain  as  follows:  'Q.  When 
was  this  contract,  this  deal  that  you  made  with 
the  defendants  to  deliver  them  this  lease,  made?' 

"in.  The  court  erred  in  overruling  the  plain- 
tiff's objection  to  the  defendants'  question  to  the 
witness  W.  P.  Sartain  as  follows:  'Q.  They 
were  there  when  the  lease  was  drawn,  weren't 
they?' 

"IV.  The  court  erred  in  overruling  the  plain- 
tiff's objection  to  the  introduction  in  evidence  of 
Defendants'  Exhibit  1. 

"V.  TTie  court  erred  in  overruling  the  plain- 
tiff's objection  to  defendant's  question  to  the 
witness  W.  P.  Sartain  as  f ollovra :  'Q.  Wasn't 
he  holding  the  land  under  that  lease?' 

"VI.  The  conrt  erred  in  overruling  the  plain- 
tiff's objection  to  defendants'  question  to  the  wit- 
ness, W.  P.  Sartain  as  follows:  *Q.  I  am  asking 
you  if  at  any  time  jon  had  aay  conversation 
with  him.  I  am  giving  you  all  the  latitude  in 
the  world.' 

"VII.  The  court  erred  in  overruling  the  plain- 
tiff's objection  to  tbe  defendants'  question  to  the 
witness  W.  P.  Sartain  as  follows:  'Q.  I  under- 
stand that  it  was  something  pertaining  to  that ; 
I  want  to  know  what  it  was,  and  I  wonld  like 
to  have  the  jury  know.' 

"VIII.  The  court  erred  in  refuging  to  instruct 
the  jury,  at  plaintiff's  request,  that  the  following 
remark  of  counsel  in  the  presence  of  the  jury 
should  not  be  considered  by  them,  to  wit:  'Mr. 
Hatch:  I  want  to  be  fair  with  the  witness;  I 
have  tried  to  get  the  witness  to  tell  the  truth 
about  this,  and  he  had  dodged  me  every  time  he 
could.' 

"IX.  The  court  erred  in  suataining  defendants' 


objection  to  plaintifl's  tjnestlon  to  the  witness 
reading  as  feUows:  'Q.  Yon  may  state  now 
whether  yon  ever  informed  or  notified  the  Goody 
Oil  Company,  either  through  Mr.  Kemp  or  other 
officers,  that  because  of^  their  having  failed  to 
comply  with  terms  of  the  departmental  lease 
that  the  lease  was  nuU  and  void  and  that  you 
considered  it  at  an  end?' 
"X.  The  court  erred  in  refusing  to  permit  the 

glaintiff  to  prove  by  the  witness  W.  P.  Sartain 
kat  he  notified  Mr.  Kemp,  either  president  or 
vice  president  of  the  Goody  Oil  Gompany,  that 
he  considered  the  departmental  lease  null  and 
void  from  and  after  the  time  of  such  notice,  for 
the  reason  that  the  lessee  in  the  lease  had  not 
drilled  a  well  or  had  not  commenced  one,  and  had 
not  complied  with  the  terms  of  the  lease,  and 
that  this  notice  was  given  to  the  Goody  Oil 
Gompany  by  and  through  its  representative  some 
time  prior  to  the  conclusion  of  the  contract  be- 
tween plaintiff  and  the  defendant  P.  G.  Walker. 
"XI.  The  court  erred  in  refusing  the  request 
of  plaintiff  to  reopen  the  case  for  the  purpose  of 
offering  further  proof  as  follows:  By  the  defend- 
ant Walker  that  he  wrote  to  the  plaintiff  certain 
letters,  and  then  after  the  letters  are  identified 
by  said  defendant  Walker  to  introduce  the  letters 
which  will  show  that  the  defendants  at  no  time 
raised  any  question  about  the  title  or  gave  any 
reason  for  not  taking  the  lease  and  complying 
with  the  contract,  except  that  their  attorneys 
had  disapproved  of  the  title  on  account  of  the  de- 
partmental lease  which  has  been  introduced  in 
evidence. 

"XII.  The  court  erred  in  sustaining  the  de- 
fendants' demurrer  to  the  evidence." 

[1-7]  Did  the  trial  court  err  in  sustaining 
the  defendants'  demurrer  to  plaintifl's  evi- 
dence at  the  close  thereof?  Tbe  ooart  bad 
previously  overruled  the  defendants'  demur- 
rer to  plaintiff's  petition,  as  we  have  al- 
ready seen.  Plaintiff  Substantially  proved 
by  competent  evidence  the  averments  of  bis 
petition  and  the  statements  of  hia  counsel  in 
the  opening  statement  on  behalf  of  plaintiff 
to  the  jury.  The  demui;rer  admitted  this 
competent  evidence  as  true  and  raised  a  ques- 
tion of  law.  There  were  issues  of  fact 
squarely  raised,  joined,  and  presented  by  tbe 
pleadings.  It  was  a  suit,  tbe  subject-matter 
of  which,  under  our  Code  at  Civil  Procedure, 
entitled  either  side  to  a  jury  as  a  demanda- 
ble  right.  The  court  should  have  overruled 
the  demurrer  of  the  defendants  to  the  plain- 
tiff's evidence  and  proceeded  to  hear  the  en- 
tire case,  and  should  have  submitted  the 
same  to  tbe  Jury  under  proper  instructions 
as  to  the  law. 

"Did  the  court  err  in  sustaining  the  demurrer 
to  the  plaintiff's  evidence?  In  other  words,  was 
the  evidence  offered  by  plaintiff  sufficient  to 
make  a  prima  facie  case?  If  so,  the  court  erred 
in  sustaining  a  demurrer  thereto;  otherwise  not 
In  considering  the  evidence  with  a  view  to  deter- 
mining this  question,  let  us  consider  for  a  mo- 
ment what  is  admitted  by  defendants'  demurrer 
in  order  to  determine  the  probative  force  to  be 
given  to  the  evidence  adduced  by  the  plaintii!. 

"It  is  a  well-settled  rule  that  a  demurrer  to  tbe 
evidence  admits  all  the  facts  wUch  the  evidence 
tends  to  prove  or  of  which  there  is  an^  evidence, 
however  slight,  and  all  inferences  which  can  be 
It^cally  and  reasonably  drawn  from  the  evi- 
dence. 6  Enc.  of  PI.  &  Pr.  p.  441;  K.  C.  R.  Cow 
V.  Cravens,  48  Kan.  660,  23  Pac.  10(4;  Ho. 
Pac.  R.  B.  Co.  V.  Goodrich,  88  Kan.  224, 16  Pac 
4.S9:  Wolf  V.  Washer,  82  Kan.  538,  4  Pae. 
1036;  Christie  r.  Barnes,  33  Kan.  318,  6  Pac. 
699. 
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"In  Brown,  Adninlatratpr,  ▼.  AteUson,  T.  & 
Santa  T6  Railway  Go,  81  Kan.  le^  1  Pac.  610, 
the  court  says:  'But  the  decision  of  a  caae  by 
the  court  upon  a  demurrer  to  the  evidence  is 
entirely  unhke  either  the  decision  of  a  case  by 
the  jury  upon  the  evidence  or  the  decision  of  a 
case  by  the  court  upon  a  motion  for  a  new  trial ; 
for,  where  the  court  sustains  a  demurrer  to  the 
evidence,  the  conrt  must  be  able  to  say  that, 
admitting  every  fact  that  is  proved  which  is  fa- 
vorable to  the  plaintitr,  and  admitting  every  fact 
that  the  jury  micht  fairly  and  legally  infer  from 
the  evidence  favorable  to  the  plaintiff,  still  the 
plaintiff  ha*  utterly  failed  to  make  out  some 
one  or  more  of  the  material  facts  of  his 
case.    ♦    *    •• 

"In  Myers  v.  Presbyterian  Church  of  Perry,  11 
OkL  661,  68  Pac.  876,  the  conrt  said:  'A  demuiv 
rer  to  the  evidence  not  onl^  admits  tiie  fiicta  as 
proven  to  be  tme,  bat  admits  snch  facts  as  may 
be  reasonably  and  rationally  inferred  from  the 
facts  proven.  If  there  is  evidence  fairly  tending 
to  establish  each  material  averment  of  the  peti- 
tion, it  is  error  to  sustain  a  demurrer  to  plain- 
tiff's evidence'— citinxJaffray  v.  Wolf,  1  Okl. 
312,  33  Pac.  945;  Edmisson  v.  Drumm-Flato 
Commission  Co.,  13  Okl.  440,  73  Pac.  958;  John- 
son V.  Hays,  6  Okl.  682,  55  Pac  1068. 

"Let  us  turn  to  the  evidence  and  see  'if  there 
is  evidence  fairly  tending  to  establish  each  ma- 
terial averment  of  the  petition.'  If  so,  this  case 
must  be  reversed ;  otherwise  not  The  proof  ad- 
duced by  plaintib  shows  that  they  were  the 
owners  of  a  tract  of  land  in  Oklahoma ;  that  de- 
fendants were  the  owners  of  a  tract  of  land  in 
Missouri;  that,  relying  on  certain  false  and 
fraudulent  representations  made  by  defendant  to 
plaintiffs,  they  mutually  agreed  to  and  did  ex- 
change said  lands,  together  with  warranty  deeds 
therefor;  that  the  lands  in  Missonri  were  shortly 
thereafter  ascertained  by  plaintiffs  not  to  be  as 
represented  and  a  part  thereof  wholly  worthless; 
that  therenpon  plaintiffs  promptly  notified  de- 
fendants to  that  effect,  and  offered  to  rescind  the 
trade  and  reconvey  the  lands  to  defendants ;  that 
said  lands  had  been  kept  by  them  in  statu  quo— is 
aufflcient  to  prove  a  prima  fiicie  cause  of  action, 
and  a  demurrer  to  the  evidence,  sustained  by  the 
trial  court,  was  error."  Clark  et  al.  v.  O'Xoole 
et  aL,  20  Okl.  319,  94  Pac.  547 :  Ziska  v.  Ziska 
et  al,  20  Okl.  634,  95  Pac.  264,  23  L.  R.  A. 
(N.  S.)  1,  note ;  Conklin  v.  Yates  et  al.,  16  Okl, 
266,  83  Pac  910 ;  Shawnee  L.  &  P.  Co.  v.  Sears, 
21  Okl.  13,  95  Pac  449;  Scully  v.  WilUamson, 
26  Okl.  20,  108  Pac  395.  27  L.  R.  A.  (N.  S.) 
1069,  Ann.  Gas.  1912A,  1265;  St.  L.  &  S.  F.  B. 
Co.  V.  Jamieson,  20  Okl.  654,  96  Pac  417 ;  Plot- 
ner  v.  Chillson  &  Chillson,  21  OkL  224,  95  PaCj 
776,  129  Am.  St.  Itep.  776;  Belcher  v.  Whit- 
lock,  6  OkL  691,  56  Pac.  23;  Jansen  v.  City  of 
Atchison,  16  Kan.  358;  Kansas  Pacific  By.  Co. 
▼.  Conse,  17  Kan.  571;  Waterson  v.  Rogers,  21 
Kan.  52»:  Rowland  v.  Shaw,  29  Kan.  438. 

"Court  may  direct  verdict  where  facts  undis- 
puted or  of  such  conclusive  character  that  court 
in  sound  judicial  discretion  would  be  compelled 
to  set  aside  verdict  returned  in  opposition  to  it." 
Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.,  18 
OkL  356,  76  Pa«.  637.  64  L.  R.  A.  145 ;  Guss  v. 
Federal  Trust  Co.,  19  Okl.  138,  91  Pac  1045 ; 
Metropolitan  Ry.  Co.  v.  Fonville,  19  Okl.  283, 
91  Pac.  902;  Jackson  v.  Kincaid  et  al.,  4  OkL 
654,  46  Pac  687;  Chaddick  et  aL  v.  Lindsay, 
6  Okl.  616,  49  Pac  940;  Flersheim  Merc  Co. 
V.  Gillespie,  14  OkL  143,  77  Pac.  183 ;  Frick  v. 
Reynolds  et  aL,  6  Okl.  638,  62  Pac.  891 ;  Harris 
et  al.  T.  M.  K.  &  T,  Ry.  Co.,  24  OkL  341,  103 
Pac  758,  24  L.  B.  A.  (N.  S.)  858;  Baker  v.  Nich- 
ols &  Shepard  Co.,  10  OkL  686,  65  Pac  100; 
Cooper  V.  Hesner  et  aL,  24  Okl.  47,  103  Pac 
1016,  23  L  R.  A.  (N.  S.)  1180,  20  Ann.  Cas.  29. 

"Question  is  whether  there  is  enough  compe- 
tent evidence  to  reaaonaUy  sustain  verdict.  All 
evidence  in  conflict  with  evidence  against  which 
action  ia  to  be  taken  moat  be  ^minated,  leav< 
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ing  solely  the  evidence  favorable  to  party  against 
whom  such  action  is  leveled."  Cooper  v.  Fles- 
ner  et  aL,  24  OkL  47,  108  Pac.  1016,  23  L.  R. 
A.  (N.  S.)  1180,  20  Ann.  Cas.  29. 

"Incompetent  testimony  received  over  objec- 
tion should  be  eliminated."  Clinton  National 
Bank  v.  McKennon,  26  OkL  835,  110  Pac  649; 
Frick  T.  Reynolds  et  aL,  6  OkL  638,  62  Pac 
891 ;  Snllivan  v.  Pheniz  Ins.  Co.,  34  Kan.  170, 
8  Pac  112;  Gillett  v.  Insurance  Co.,  63  Kan. 
108,  36  Pac  62. 

"Peremptory  instruction  should  only  be  given 
where  all  reasonable  minds  wonid  draw  the 
same  conclnsion  and  that  snch  conclusion  would 
be  against  material  averments  of  plaintiff's  pe- 
tition." A.  V.  &  W.  R.  Co.  et  aL  v.  Benson, 
26  Okl.  306,  109  Pac  219. 

"It  Is  error  to  direct  a  verdict  where  there  ie 
a  controverted  question  of  fact  before  jury." 
Farmers'  State  Bank  et  aL  v.  Spencer,  12  OkL 
697,  73  Pac  297. 

"Error  where  evidence  fairly  tends  to  support 
all  necessary  averments  of  petition."  Hanna  v. 
Mosher  et  aL,  22  OkL  601,  98  Pac  358. 

"Improper  when  there  is  a  material  disputed 
question  of  fact."  Brown  v.  Baird  et  al.,  6 
Okl.  133,  48  Pac  180. 

"Error  when  there  is  a  material  controverted 
question  of  fact  upon  which  reasonable  minds 
might  fairly  differ.  Lane  v.  Choctaw,  etc,  R. 
R.  Co.,  19  Okl.  324,  91  Pac  883. 

"Where  demurrer  is  sustained,  it  is  equivalent 
to  an  instruction  to  jury  to  find  for  demurring 
party."    Gruble  v.  Ryns,  28  Kan.  195. 

It  is  true  that  in  this  state  a  demurrer  to 
the  evidence'  is  a  statutory  proceeding,  being 
authorized  by  section  6002,  Rev.  Laws  1910. 
But— 

"it  is  the  settled  rule  that  a  demurrer  to  the 
evidence  admits  every  fact  which  the  evidence  in 
the  slightest  degree  tends  to  prove  and  all  in- 
ferences or  condusions  that  may  be  reasonably 
and  logically  drawn  from  the  evidence."  Wil- 
liam Cameron  &  Co.  v.  Henderson,  40  Okl.  648, 
140  Pac.  404 ;  St.  Louis  A;  S.  F.  R.  R.  Co.  v. 
Snowden,  149  Pac  1084. 

Hence,  as  stated  in  the  case  supra,  the 
vital  question  in  the  case  at  bar  Is: 

"Does  the  evidence  in  the  slightest  degree  tend 
to  prove  that  the  defendants  were  liable  to  the 
plaintiff?" 

This  court  has  gone  to  the  extent  of  hold- 
ing, where  there  was  any  conflict  in  the 
plaintiff's  evidence  that  would  make  any 
part  of  It  unfavorable  to  plaintiff  or  sustain 
the  defense,  that  in  passing  upon  the  demur- 
rer to  the  evidence  the  court  should  consid- 
er such  evidence  as  being  withdrawn.  This 
conrt  In  the  case  of  Ziska  v.  Ziska,  20  OkL 
634,  95  Pac.  254,  23  L.  R.  A.  (N.  S.)  1,  said: 

"This  court  will  consider  as  withdrawn  all 
the  evidence  which  is  most  favorable  to  the  par- 
ty demurring."  Miller  v.  Marriott,  149  Pac 
1165. 

The  court  further  said  in  Miller  v.  Mar- 
riott, supra: 

"If  the  inference  to  be  drawn  from  the  evi- 
dence is  a  reasonable  one,  although  not  a  neces- 
sary one,  the  court  will  not  ii^vade  the  province 
of  the  jury  by  taking  from  it  the  right  to  pass 
on  the  fact  to  be  deduced  from  such  inference." 

"A  demurrer  to  the  evidence  not  only  admits 
the  truth  of  the  evidence  of  the  demurree,  but 
also  all  the  facts  which  the  evidence  in  any  de- 
gree tends  to  prove,  and  is  a  waiver  of  all  the 
evidence  of  the  demurrant  which  conflictB  with 
that  of  his  adversary  and  of  inference*  from 
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his  own  evidence."  7  Standard  Ency.  Pro- 
cedure, p.  5,  and  authorities  cited. 
.  "Where  the  question  of  a  variance  between  the 
pleading  and  proof  is  first  raised  by  a  demurrer 
to  the  evidence,  it  will  not  be  regarded  as  fatal, 
when  it  appears  that  the  party  objecting  was 
neither  surprised,  misled,  nor  prejudiced  there- 
by." Collier  v.  Monger,  75  Kan.  650,  89  Pac 
lOU. 

In  tills  case  it  seems  clear  to  us.  In  tbe 
light  of  the  evidence  and  of  the  foregoing  au- 
thorities, tbat  every  material  allegation  of 
the  plaintifTs  petition  has  been  proved  by 
competent  evidence. 

For  the  reasons  stated,  we  hold  the  trial 
court  committed  reversible  error  in  sustain- 
ing the  demurrer  of  the  defendants  to  the 
piaintlfC's  evidence  and  In  dismissing  the  pe- 
tition and  cause  of  action,  and  In  rendering 
judgment  that  plaintiff  take  nothing  by  his 
suit,  and  in  taxing  the  costs  against  tbe 
plalntttr,  and  the  Judgment  of  the  lower 
court  herein  is  reversed,  and  the  cause  re- 
manded to  the  district  court  of  Tulsa  coun- 
ty, OtcL,  with  directions  to  said  court  to  re- 
instate sfild  petition  and  cause  of  action,  to 
set  aside  tbe  judgment  and  order  overrul- 
ing the  plaintiff's  motion  for  a  new  trial, 
and  to  enter  an  order  sustaining  tbe  sapie, 
and  to  set  aside  the  final  Judgment  or  Jour- 
nal entry  rendered  by  tbe  court  herein,  to 
grant  the  plaintiff  a  new  trial,  and  to  per- 
mit plaintiff  to  amend  his  petition  touching 
the  $2,000  received  by  plaintiff  for  a  lease  on 
the  lands  In  question  after  the  defendants 
had  failed,  neglected,  and  refused  to  dose 
up  their  contract  with  plaintiff  for  tbe  oil 
and  gas  lease  In  question  and  conformably  to 
our  law  relating  to  and  governing  the  proce- 
dure on  amendments,  and  for  such  other 
proceedings  as  may  be  proper  under  the  law 
and  in  the  light  of  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


KING  v.  SHULTS  et  al.     (No.  7868.) 
(Supreme  Court  of  Oklahoma.    Sept  12,  1916.) 

(Svllahiu  ly  the  Court.) 

Appeai.  and  Ebbok  <8=>336(1)— Pabtieb— Nw5- 

BSSABT  Pasties. 
All  parties  to  a  judgment,  who  appear  from 
the  record  to  have  a  substantial  interest  in  sus- 
taining or  reversing  the  judgment,  order,  and 
decree  of  the  trial  court,  or  whose  interests 
might  be  affected  by  a  reversal,  and  new  trial 
in  tbe  lower  court,  are  necessary  parties  to  an 
appeal,  and  this  is  not  a  question  resting  in  the 
discretion  of  the  appellate  court,  but  is  a  funda- 
mental question  of  jurisdiction;  and,  where 
such  parties  are  not  brought  into  this  court, 
either  as  plaintiffs  or  defendants  in  error,  the 
appeal  must  he  dismissed  for  want  of  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  1868-1874;  Dec.  Dig.  <3=> 
336(1).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Okfuskee  County ; 
Oeo.  C.  Crump,  Judge. 


Action  by  Annie  King  against  James  H. 
Shulti  and  others.  There  was  a  judgment 
for  defendants,  and  plaintiff  brings  error. 
Dismissed. 

liafayette  Walker,  of  Holdenville,  for 
plaintiff  in  error.  Rosslter  &  Wright,  of 
Ukeniali,  for  defendants  in  error. 

MATHEWS,  O.  This  action  was  brought 
in  the  district  court  of  Okfuskee  county  for 
the  possession  of  a  certain  tract  of  land  and 
to  quiet  title.  The  defendant  James  M. 
Shults  answered,  claiming  title  in  himself, 
and  asked  that  his  title  t>e  quieted.  Barnogee 
Pamosky  answered,  claiming  to  bold  a  valid 
mortgage  against  said  land,  executed  by  the 
defendant  Shults.  The  Prairie  Oil  &  Gas 
Company  answered,  claiming  to  be  the  owner 
of  a  valid  oil  and  gas  lease  upon  tbe  prem- 
ises in  controversy.  The  name  of  C.  W. 
Brewer  Is  signed  to  the  answers  of  tbe  first 
two  defendants  named  above,  and  Rosslter 
&  Wright  answer  for  said  Oil  &  Gas  Com- 
pany, and  at  the  commencement  of  tbe  trial 
Mr.  Wright  announced  that  "we  appear  for 
the  Prairie  Oil  &  Gas  Company."  The  Jour- 
nal entry  of  Judgment  has  tbe  following  reci- 
tation: 

"Comes  the  defendant  James  M.  Shults.  by 
C.  W.  Brewer,  liis  attorney,  and  comes  D.  Rep- 
logle,  guardian  aforesaid,  by  liis  attorney,  C.  W. 
Brewer,  and  comes  the  Prairie  Oil  &  Gas  Com- 
pany by  its  attorneys,  Rosslter  &  Wright" 

Tbe  case-made  and  notice  of  settlement  of 
case-made  were  served  upon  Attorney  C.  W. 
Brewer,  who  accepted  service,  signing  his 
name,  "C.  W.  Brewer,  Attorney  for  de- 
fendants," but  the  written  suggestion  of 
amendments  made  by  bim  were  signed  by 
"O.  W.  Brewer,  Atty.  tar  James  M.  Shults 
and  D.  Replogle,  Guardian."  Summons  in 
error  was  not  served  upon  the  said  Prairie 
Oil  &  Gas  Company  or  any  of  their  represent- 
atives. The  Prairie  Oil  &  Gas  Company 
now  files  its  motion  to  dismiss  this  appeal 
for  tbe  reasons  tbat  neither  the  case-made, 
notice  of  time  and  place  of  settlement  of 
same,  nor  summons  in  error  have  been  served 
upon  it  or  waived  by  it  The  trial  court 
found  tbat  tbe  said  Prairie  Oil  &  Gas  Com- 
pany was  the  owner  of  a  valid  oU  and  gas 
lease  on  the  land  In  controversy.  It  de- 
raigned  its  title  thereto  through  its  codefend- 
ant,  James  M.  Shults.  The  court  further 
found  tbat  tbe  title  to  the  land  was  in  said 
Shults.  Tbe  validity  of  Its  lease  is  depend- 
ent upon  the  validity  of  Shults'  title,  and  it 
fs  therefore  plainly  apparent  tliat  a  reversal 
of  tbe  Judgment  would  materially  affect  the 
interest  of  the  Prairie  Oil  &  Gas  Company. 
It  was  made  a  party  in  the  trial  court,  and 
there  set  up  its  interest  in  the  land,  and  the 
court  found  tbat  It  bad  a  substantial  interest 
therein,  and  It  Is  certainly  a  necessary  party 
to  this  appeal. 

Appellant  bad  actual  notice  that  Bosslter 
&  Wright  were  appearing  for  the  Prairie 
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Oil  A  Qaa  OompBsy  and  BWeWer  for  tbe 
other  two  defendants,  nie  answers  of  tbe 
reQ)ectlTe  parties  are  so  signed.  One  of  the 
members  of  tbe  flrm  of  Bosslter  &  Wright 
made  a  verbal  statement  In  open  court  that 
his  JOrm  appeared  for  tbe  Prairie  Oil  A  Gas 
Ckxnpany,  and  tbe  }oamal  entry  of  ladg- 
ment  recites  that  fact,  and  it  therefore  fol- 
lows that  tbe  service  of  the  case-made,  etc., 
uiHm  0.  W.  Brewer  was  InefTectiye  as  far  as 
the  Pralile  Oil  ft  Oas  Company  was  con- 
cerned. 

For  these  reasons  tbe  appeal  sbonld  be  dis- 
missed. 


XATB8  T.  XAOXS.    (No.  8236.) 
(Snpreme  Coart  of  Oklahoma.    Sept.  12,  1916.) 

(BvUabut -btf  the  OouriJ 

DivoBCB  «=b178— RioBT  TO  AfpkaZi— Estop- 
pel. 
Plaintiff   instituted   an    action   for    divorce 
and  alimony.    The  trial  court  refused  plaintiff  a 
divorce,  but  granted  defendant  a  divorce  upon 
his  cross-petition,  and  at  the  same  time  allowed 
plaintiff  alimony.    The  defendant  paid  the  ali- 
mony to  the  clerk,  and  the  same  was  paid  over 
to  the  attorney  for  plaintiff.    Held,  after  having 
volnntarlly  accepted  tbe  alimony  money  paid  in 
on  the  judgment  plaintiff  is  estopped  from  fur- 
ther prosecuting  her  appeal  from  said  judgment 
[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  |  664;    Dec.  Dig.  «=»17a] 

Commiasiouers*  Opinion,  Division  No.  4. 
Error  from  Superior  Court,  Pottawatomie 
Connty;  I>eander  O.  Pitman,  Judge. 

Action  by  Georgia  Bell  Yates  against  J.  W. 
Yates.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Appeal  dismissed. 

H.  H.  Smith,  of  Shawnee,  for  plalntifT  in 
error.  Baldwin  ft  Carlton  and  W.  T.  Wil- 
liams, all  of  Shawnee,  for  defendant  in  error. 

MATHEWS,  0.  This  was  an  action  for  di- 
vorce and  alimony.  Upon  the  trial  being  had, 
tbe  court  refused  plaintifTs  prayer  for  a  di- 
vorce, but  granted  a  divorce  to  defendant  up- 
on bis  cross-petition.  Tbe  court  also  allowed 
plalntlfr  alimony  in  the  sum  of  |500,  and  tbe 
further  sum  of  $160  for  her  attorney,  and 
provided  that  the  amount  theretofore  allowed 
for  temporary  alimony  be  deducted  from  tbe 
amount  therein  allowed,  and  that  the  bal- 
ance be  paid  to  tbe  clerk  for  tbe  use  and 
benefit  of  the  plaintiff.  The  plaintiff  took  an 
appeal  from  tbe  overrnllng  of  her  motion  for 
a  new  trial,  and  tbe  same  was  perfected  and 
filed  in  this  court. 

Defendant  has  now  filed  a  motion  to  dis- 
miss i:bls  appeal,  and  as  a  basis  therefor 
flies  an  affidavit  made  by  tbe  court  clerk 
of  Pottawatomie  county,  to  tbe  effect  tbat 
oa  December  28,  1015,  after  tbe  court  had 
rendered  bis  decree  in  this  cause,  tbe  de- 
fendant paid  into  tbe  bands  of  said  clerk  tbe 
sum-  of  $450,  for  the  use  of  the  plaintiff,  and 
that   on   December   30,    1915,    the   plaintiff 


through  her  attorney  was  paid  out  of  said 
money  the  sum  of  $445.60,  being  tbe  balance 
due  on  said  alimony  Judgment.  After  having 
voluntarily  accepted  the  money  paid  in  on 
the  Judgment  for  her  use  and  benefit,  it  fol- 
lows that  she  is  estopped  from  prosecuting 
her  appeal  from  the  Judgment. 
Tbe  appeal  should  therefore  be  dismissed. 


FREEMAN  v,  LANGLEY  «t  aL    (No.  T775.) 
(Supreme  Court  of  Oklahoma.    Sept  12,  1916.) 

(Svttabui  Iv  *^  Court.) 

Appeal  awd  Ebbob  <S=9l001(l)  —  Review  — 
Vebdiot. 
Where  a  question  of  fact  is  submitted  to  a 
jury^  under  proper  instructions  of  the  court  and 
the  jury  renders  a  verdict  upon  the  evidence  thus 
presented  to  them,  this  court,  upon  appeal,  will 
not  disturb  the  verdict  of  the  jury,  where  there 
is  any  evidence  tending  to  support  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3928-3933 :  Dec.  Dig.  «» 
1001(1).] 

(Commissioners'  Opinion,  Division  No.  3. 
EJrror  from  District  Court,  Adair  County; 
John  H.  Pltcbford,  Judge. 

Actiim  by  John  Freeman  against  S.  J. 
Langley  and  anotlier.  There  was  a  Judgment 
for  deiendants,  and  plaintiff  brings  error. 
Afiirmed. 

Helton  ft  Pltcbford,  of  StilweU,  for  plain- 
tiff in  error.  E.  B.  Arnold,  of  StUwell,  for 
defendapts  in  error. 

HOOKER,  C.  Tbe  plaintiff  in  error  in- 
stituted a  suit  in  tbe  lower  court  to  recover 
a  judgment  against  tbe  defendants  in  error 
upon  a  promissory  note  executed  to  T.  P. 
Tuck  &  Co.,  and  after  its  execution  alleged 
to  have  been  assigned  to  tbe  said  John  Free- 
man before  maturity  and  for  valuable  con- 
sideration, and  without  notice  of  any  equltlea 
existing  between  the  defendants  in  error  and 
of  said  Tuck  &  Co.  Tbe  note  was  negotiable 
In  form,  and  if  tbe  plaintiff,  Freeman,  pur- 
chased the  same  before  maturity  for  a  valu- 
able consideration  and  without  any  notice 
of  intervening  equities  between  the  makers 
and  the  original  payee,  be  was  entitled  to 
recover  the  amount  sued  for  in  this  case. 
The  answer  of  tbe  defendant  admitted  the 
execution  of  the  note,  bnt  denied  that  the 
plaintiff  was  the  .bolder  thereof,  or  was  an 
innocent  purchaser  for  a  valuable  considera- 
tion before  maturity,  and  further  alleged  tbe 
violation  of  tbe  contract  between  tbe  makers 
and  tbe  payee  upon  conditions  arising  sub- 
sequent to  the  execution  of  tbe  note. 

There  are  no  exceptions  here  to  the  Instruo- 
tions  of  tbe  trial  court,  and  the  only  error 
urged  on  behalf  of  tbe  plaintiff  in  error  is 
that  the  evidence  does  not  reasonably  support 
tbe  verdict.  This  question  was  presented 
to  the  jury  under  tbe  instructions  of  the 
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court,  and  the  Jnry,  under  tbe  evidence  pre- 
sented to  them,  decided  the  same  adversely 
to  the  plaintiff  in  error.  This  court.  In  the 
case  of  Oavanagh  y.  Johannessen,  156  Pac. 
28d,  held: 

"The  Supreme  Court  will  not  weigh  the  evi- 
dence to  determine  whether  It  would  have  reach- 
ed  a  different  conclusion." 

Also  In  the  case  of  Postoak  t.  Lee,  149 
Pac.  155,  It  U  held: 

"That  [if]  there  is  any  evidence  reasonably 
tending  to  support  the  judgment  [this  court] 
will  affirm  the  same." 

In  the  case  at  bar  one  of  the  defendants  In 
error  testified  that  after  the  maturity  of  the 
note,  and  before  the  Institution  of  the  suit 
thereon,  he  saw  the  note  In  question,  and  that 
the  same  at  that  time  had  not  been  assigned 
by  the  payee  to  the  plaintiff,  and  while  the 
testimony  of  the  plaintiff  In  error  refutes 
this  testimony  of  the  defendant  In  error, 
yet  this  question  of  the  assignment  and  the 
date  thereof  was  one  of  the  material  ques- 
tions presented  under  the  Instructions  of 
the  court  to  the  Jury.  And  tlie  jury  beard  the 
witness  testify,  and,  after  considering  this 
evidence,  rendered  a  verdict  in  favor  of  the 
defendants  in  error ;  and.  Inasmuch  as  there 
is  some  evidence  which  supports  this  verdict, 
and  as  the  same  was  approved  by  the  trial 
court,  we  will  not  disturb  the  same  upon 
appeal. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

PER  CURIAM.    Adopted  In  whole. 


COSDEN  v.  BOARD  OV  EDUCATION  OF 
CITY  OF  TULSA.     (No.  8401.) 

(Supreme  C!ourt  of  Oklahoma.    Sept.  12,  1916.) 

(Byllahut  by  tkt  Court.) 
Schools  ahd  Sorool  Dibtbiotb  «=»66— Pttb- 

UC  SCHOOUS  —  BOABO  OT  EdUOAXIOK  —  POW- 
JtX  OV. 

By  virtue  of  section  S,  art  6,  of  chapter 
219  of  the  Session  Laws  of  1913,  the  board  of 
education  of  cities  of  the  first  class  in  this  state 
possess  the  power  and  authority  to  sell  and  con- 
vey real  estate,  and  said  board  may  exercise  this 
power  without  the  necessity  of  making  any  find- 
ing of  the  reason  or  necesfflty  which  induces  the 
exercise  of  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ||  16^167;  Dec. 
Dig.  «=p6C».] 

Ommlsslotters'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  between  the  Board  of  Education  of 
the  City  of  Tulsa  and  J.  S.  C!osden.  There 
was  a  judgment  for  the  former,  and  tlie  lat- 
ter brings  error.    Affirmed. 

E.  B.  Perry,  J.  W.  Woodford,  and  Poe, 
Hlndman  &  Lundy,  all  of  Tulsa,  for  plaintiff 
In  error.  Rice  ft  Lyons,  of  Tulsa,  for  defend- 
ant In  error. 


HOOKER,  a  From  the  agreed  statement 
of  facts  upon  which  this  case  was  tried  In 
the  lower  court  It  appears:  That  the  board 
of  education  of  the  city  of  Tulsa  sold  the  re«l 
estate  involved  here  to  one  J.  S.  Cosden  an. 
U«s  6,  1816,  he  being  the  hi^est  bidder,  fot 
the  sum  of  $60,000,  and  tliat  the  said  board 
at  a  meeting  called  for  that  purpose  authoriz- 
ed the  conveyance  of  said  real  estate  to  the 
purchaser,  and  thereafter  tendered  to  him  a 
warranty  deed  therefor.  The  said  sale  was 
made  pursuant  to  a  notice  published  for  5 
days  next  before  the  day  of  sale  in  a  daUy 
paper.  That  the  purchaser  of  said  property 
paid  a  part  of  the  purchase  price  and  re- 
fused to  pay  the  rest,  fearing  that  the  board 
of  education  of  said  city  did  not  possess  the 
authority  to  sell  and  convey  said  real  eutate 
to  him,  and  in  order  to  determine  the  right 
and  authority  of  the  board  to  sell  and  convey 
said  real  estate,  this  case  is  presented  to 
this  court 

The  general  law  Is  that  the  right  to  sell, 
lease,  or  otherwise  dispose  of  public  school 
land  depends  upon  express  constitutional  or 
statutory  provisions,  and  deeds  and  other 
conveyances  of  such  land  must  be  construed 
and  determined  with  reference  to  the  statu- 
tory provisions  on  the  subject  In  order, 
therefore,  to  determine  the  power  of  the 
board  of  education  of  the  city  of  Tulsa  with 
reference  to  the  sale  of  Its  real  estate,  we 
must  examine  the  Constitution  of  the  state 
and  the  acts  of  the  Legislature  subsequent 
thereto  to  find,  if  we  can,  any  grant  of  i>ow- 
er  conferred  upon  the  board  by  either  the 
Constitution  or  the  Legislature,  or  If  there  Is 
any  limitation  upon  the  right  of  the  board 
of  education  to  deal  with  its  property  of  this 
character  as  its  judgment  deems  proper  and 
wise. 

By  reference  to  the  Session  Laws  of  1913, 
we  find  that  tlie  Legislature  attempted  to 
enact  a  general  school  law  applicable  to  all 
the  schoohs  of  the  state  which  was  Intended 
to,  and  which,  did,  supersede  and  repeal  all 
conflicting  laws. 

By  reference  to  article  6  of  chapter  219  of 
the  Session  Laws  of  1913,  we  find  that: 

"1.  Each  city  of  the  first  class  •  •  •  shall 
constitute  an  independent  district  and  be  govern- 
ed by  the  provisions  of  this  article.    •    •    • 

"3.  The  public  schools  of  each  dty  or  town 
organized  in  pursuance  of  this  article  shall  be  a 
body  corporate,  and  shall  possess  the  usual  pow- 
e>  of  corporations  for  public  purposes,  by  the 
name  and  style  of  the  board  of  education  of  the 

city  or  town  of of  the  state  of  Oklahoma, 

and  in  that  name  may  sue  or  be  sued,  and  be 
capable  of  contracting  or  being  contracted  with, 
of  holding  and  oonvsymg  such  personal  and  real 
estate  as  it  may  come  into  possession  o^  by 
will  or  otherwise,  or  as  is  authorized  to  be  pur- 
chased by  the  provisions  of  this  article. 

"4.  Any  dty  of  the  first  class  or  town  is  here- 
by authorised  and  required,  upon  the  request  of 
the  board  of  education  of  such  dty  or  town  to 
convey  to  such  board  of  education  all  property 
within  the  limits  of  sny  sach  city  heretofore 
purchased  by  any  such  dty  for  school  purposes 
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utd  now  held  and  luad  for  such  purposes,  the 
tide  to  which  U  Tested  in  any  Buch  city  «z 
town."  . 

The  fnrtlier  proTisicmB  of  tiiis  act  It  is 
useleas  to  give  here,  further  than  to  say  that 
the  purpose  of  the  articte  6,  aforesaid,  seems 
to  Indicate  an  intention  ^on  the  part  of  the 
Legislature  to  create  In  each  dty  an  inde- 
pendent district  and  to  make  the  hoard  of 
education  of  eadi  city  of  the  first  class  in- 
dependent of  the  gOTeming  body  of  the  city. 

The  length  of  term  for  which  memtiers  of 
the  board  of  education  bold  office  and  th^ 
general  powers  conferred  npon  them  by  the 
act  aforiesald  Indicate  that  tlie  Legislature 
deemed  that  the  public  welfare  could  be  bet- 
ter subserved  and  the  Interests  of  the  public 
schools  of  the  state  more  efficiently  advanc- 
ed by  granting  to  boards  of  education  of 
cities  of  the  first  class  powers  and  rights 
which  were  denied  the  governing  bodies  of 
the  other  school  districts  referred  to  in  the 
act. 

By  reference  to  the  provlsionn  of  the  act 
conferring  npon  the  board  of  ediKation  the 
authority  "of  holding  and  conveying  such 
personal  and  real  estate"  we  find  no  llmlta- 
tloB  nor  any  word  of  expression  calculated 
to  abridge  the  general  right  of  oonveying  the 
property  as  the  judgment  of  the  board  might 
dictate.  Had  It  been  the  Intention  of  the 
Legislature  to  make  this  right  dependent 
upon  a  condition,  it  would  have  been  so  ex- 
pressed In  the  act  It  can  well  be  said  that 
the  Legislature  recognized  that  many  reasons 
might  Justify  the  board  of  education  of  citieH 
of  the  first  class  in  moving  the  schools  fromi 
one  location  to  another  in  order  that  more 
ground  might  be  provided  for  the  aeoommo- 
dation  and  pleasure  of  the  school  children 
with  the  least  expense  to  the  public,  and, 
realizing  also  that  school  buildings  should 
be  accessible  to  the  pupils,  the  Leghilature 
evidently  Intended  to  provide  a  general  law 
that  would  apply  to  all  cases  of  this  charac- 
ter, and  therefore  it  conferred  the  authority 
to  convey  real  estate  upon  the  board  of  edu- 
cation in  cities  of  the  first  class  without  any 
limitation  or  restraint.  This  view  is  strength- 
ened by<the  limitations  imposed  in  the  act 
of  1913  upon  the  governing  body  of  common 
Bdiool  and  consolidated  districts. 

We  are  of  the  opinion  that  this  statute, 
and  this  statute  alone,  is  sufficient  authority 
to  authorize  the  board  of  education  of  the 
city  of  Tulsa  to  convey  this  real  estate  to  the 
plaintlfl  in  error  Independently .  of  any  Umii 
tatlon,  nor  was  it  necessary  for  the  board  to 
make  any  finding  of  the  reason  or  necessity 
wiiicb  induced  the  exercise  of  its  diucretion 
to  confer  upon  it  the  authority  to  convey  the 
same. 

The  Judgmeat  of  the  lower  court  is  there- 
fore affirmed. 

PBR  OURIA&C.    Adoi>ted  la  whola 


mSSOURI.  K.  ft  T.  RT.  00.  T.  JAMBS. 

(No.  6682.) 

(Supreme  Qoart  of  Oklahoma.     July  11.  1816. 

Behearing  Denied  Sept.  26,  1016.) 

(Syllahiu  hy  thn  Oourt.) 

1.  Naw  Tbiai.  ^sa6— Riobt  to— DiaoBKCioR 
pi  Tmal  Court. 

Trial  courts  are  vested  with  a  very  large 
and  extended  discretion  in  the  granting  of  new 
trials,  and  new  trials  ought  to  be  granted  when- 
ever in  the  opinion  of  the  trial  ooort,  the  party 
asking  for  a  new  trial  has  not  probably  had  a 
reasonably  fair  trial,  and  has  not,  in  all  prob- 
abiiity,  obtained  or  received  substantial  justice, 
aitbougfa  it  might  be  difficult,  in  many  instanc- 
es, for  the  trial  court  or  the  parties  to  state 
the  crounds  for  such  new  trial  upon  paper  so 
plainly  that  the  Supreme  Conrt  could  under- 
stand them  as  well  as  the  trial  court  and  the 
parties  themselves  understood  them. 

[Ed.  Note.— For  other  cases,  see  New  Trial; 
Cent  Dig.  S{  9,  10;    Dec.  Dig.  «=»a.1 

2.  Appeal  and  Erbob  <S=3933(1)— GBAirxina 
OF  New  Tbial. 

As  the  granting  of  a  new  trial  only  places 
the  parties  in  a  pcaitiou  to  have  the  issues 
between  them  again  auDmitted  to  a  jury  or 
court,  the  showing  for  reversal  should  be  much 
stronger  where  the  error  assigned  is  the  grant- 
ing of  a  new  trial  than  where  it  is  the  refusal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3772;  Dec.  Dig.  <S=s>933(l).] 

3.  Appeal  and  Bbbob  «=9977(8)— QaANnsra 
OF  Nkw  Tbial. 

The  granting  of  a  new  trial  being  so  much 
within  the  discretion  of  the  trial  court,  this 
court  will  not  reverse  an  order  of  such  court 
granting  a  new  trial,  unless  error  is  clearly  es- 
tablished in  respect  to  some  pure,  simple,  and 
unmixed  question  of  law.  The  Supreme  Court 
will  not  reverse  the  ruling  of  the  trial  court 
arrantinir  a  new  trial  unless  it  can  be  seen  be- 
yond afl  reasonable  doiibt  that  the  trial  conrt 
has  manifestly  and  materially  erred  with  re- 
spect to  some  pure,  simple  and  unmixed  ques- 
tion of  law,  and  that  except  for  such  error  the 
ruling  of  the  trial  court  would  not  have  been 
80  made.  The  Supreme  Court  will  very  seldom 
and  very  reluctantly  reverse  the  decision  or  or- 
der of  tne  trial  court  which  grants  a  new  trial. 
I'Eii.  Note.— -For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig.  {  3862 ;  Dec.  Dig.  <8i=»977®.l 

4.  Dkath   •=591— Nbw  Tkal   «=»41(S)— Ao- 
Tiows— Wbonqful  Death— Iwstbuotiowb. 

The  giving  of  this  instruction  by  the  court 
on  its  own  motion  to  the  jury  upon  the  trial 
of  this  cause  was,  we  thiuk,  erroneous,  highly 
prejudicial  to  the  substantial  rights  of  the 
plaintiff,  preventing  him  from  having  a  fair 
and  an  impartial  trial  under  the  Constitution 
and  laws  of  our  state,  and  would  have  consti- 
tuted reversible  error,  and  therefore  the  trial 
court's  action,  in  the  exercise  of  that  sound  dis- 
cretion vested  in  him  under  the  law  as  to  the 
matter  of  granting  or  refusing  a  motion  for  a 
new  trial,  in  correcting  the  reversible  error 
thus  committed  by  him,  and  in  granting  the 
plaintiff's  motion  for  a  new  trial,  and  in  set- 
ting aside  the  judgment  tlieretofore  rendered, 
was  eminehtlv  right,  just,  and  proper,  is  free 
from  reversible  error,  and  will  not  b«  disturbed 
by  this  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  13  99-101 ;  Dec.  Dig.  «=>91 ;  New  Trial, 
Cent  Dig.  |  71;  Dec.  Dw.  «=b41(8).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Pontotoc  Oouuty ; 
Tom  D.  McKeown,  Judge. 
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Actlcm  by  Glpaon  James  against  the  Mis- 
souri, Kcm6aa  &  Texas  Railway  Company. 
Judgment  for  defendant,  imt  the  trial  court 
granted  plalntlll  a  new  tirlal  and  set  the 
Judgment  for  defendant  aside.  Defendant 
brlngu  error.    Affirmed. 

CUfford  L.  Jackson,  W.  B.  Allen,  and  M.  D. 
Green,  all  of  Mutikogee,  for  plaintiff  la  error. 
Geo.  W.  Burrls,  of  Stonewall,  and  C.  C.  Wil- 
liams and  J.  W.  Dean,  both  of  Ada,  for  de- 
fendant In  error. 

DAVIS,  O.  We  will  mention  the  parties  to 
this  action  throughout  this  opinion  as  they 
were  designated  In  the  trial  court.  The 
plalntUI,  Qipsou  James,  sued  the  defendant 
railway  company  in  ttie  district  court  of 
Pontotoc  county,  Okl.,  to  recover  the  sum 
of  $3,000  for  the  alleged  negligent  killing  o£ 
his  son,  Lavln  James,  on  a  public  highway 
crotislng  in  said  cotmty  on  October  12,  1912, 
at  about  11  o'clock  p.  m.  PlaintlCC  further 
alleged  in  his  petition  that  his  son  was  17 
years  of  age  at  the 'time  of  his  death,  and 
was  living  with  plalntifC.  A  trial  to  a  jury 
resulted  in  a  verdict  against  the  plalntifC  and 
in  favor  of  the  defendant  on  September  24, 
1913,  and  on  the  same  day  the  trial  court  ren- 
dered judgment  on  said  verdict  that  the  plain- 
tiff take  nothing  by  reason  of  the  matters  and 
things  In  this  suit,  and  that  the  defendant 
have  and  recover  of  and  from  the  plalntifC, 
UipsoD  Jameti,  all  of  its  costs  in  tills  be- 
half laid  out  and  expended.  The  court  gave 
in  his  charge  to  the  Jury  instruction  No.  14, 
on  his  own  initiative  or  motion,  which  Is  as 
follows: 

"The  conrt  instrnctg  the  Jury  that  the  testi- 
mony of  the  inheritance  of  the  allotment  of  the 
deceased  by  the  plaintiff  Is  admitted  in  this  case 
for  your  consideration  in  determining  whether 
the  value  of  said  allotment  so  inherited  was, 
at  the  time  of  his  death,  in  excess  of,  or  equal 
to,  any  money  that  the  deceased  was  contribut- 
ing to  the  plaintiff  from  said  allotment,  and  if 
you  find  from  said  evidence  that  the  value  of 
the  inheritance  was  equal  to  or  exceeded  the 
amount  that  the  plaintiff  would  have  received 
as  a  contribution  from  the  deceased  from  this 
source  alone,  until  he  arrived  at  liis  majority, 
then  the  plaintiff  would  not  be  entitled  to  re- 
cover in  damages  for  any  loss  sustained,  if 
any." 

On  September  25,  1913,  the  plaintiff  filed 
the  following  motion  for  a  new  trial,  omit- 
ting caption  and  mere  formal  parts: 

"Comes  now  the  plaintiff  and  moves  the  court 
to  vacate  and  set  aside  the  verdict  and  judg- 
ment rendered  herein  on  the  24th  day  of  Sep- 
tember, 1913,  and  to  grant  a  new  trial,  for  the 
following  caiises,  which  affect  materially  the 
substantial  rights  of  said  plaintiff: 

"First.  Irregularity  in  the  proceedings  of  the 
conrt  by  which  the  plaintiff  was  prevented  from 
having  a  fair  trial. 

"Second,  fihrror  of  law  occurring  at  the  trial, 
and  duly  excepted  to  at  the  time  by  the  plain- 
tiff. 

"Third.  That  the  verdict  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law. 

"Ponrth.  Error  of  the  court  in  allowing  the 
introduction  of  testimony,  on  behalf  of  the  de- 
fendant over  the  objection  of  the  plaintiff, 
wliich  was  duly  excepted  to  by  the  plaintill. 


"Tifth.  Error  of  the  conrt  in  giving  instme-: 
tions  Nob.  (7),  (8),  (10),  (11>,  (14),  and  (15),. 
excepted  to  by  plaintiff, 

"In  support  whereof,  plaintiff  respectfully 
praVB  the  court  to  ^rant  tiiis  motion  and  set 
aside  and  vacate  the  verdict  and  judgment  here- 
in and  grant  a  new  tcial  in  this  cause." 

And  thereattezv  and  on,  to  wit,  the  31sC 
day  of  Januuy,  1914,  came  on  for  hearing 
the  motion  of  tiie  plaintln.  for  a  new  trial,, 
and  after  argumbnt  of  counsel  the  court  took- 
the  matter  under  adTlsement  And  on  Aprils 
6,  1914,  the  court  entered  the  following 
Journal  entry: 

"Now,  on  this  eth  day  of  April,  1914,  the 
same  being  one  of  the  regular  judicial  days  of 
the  February,  1914,  term  of  said  court,  the  mo- 
tion of  the  plaintiff  for  a  new  trial  in  the  above- 
entitled  action  liaving  been  he^tc^ore,  on  the 
31st  day  of  January,  1914,  argned  and  snl)- 
mitted  to  the  court  and  by  the  court  taken  under 
advisement,  being  under  consideration,  and  the 
court,  being  fully  advised  in  the  premises,  finds: 
That  said  motion  for  a  new  trial  should  lie 
granted  upon  tha  fifth  grennd  thereof,  for  the 
error  of  the  court  in  giving  to  the  jury  of  its 
own  motion  instruction  i^.  14,  which  is  as 
follows:  The  court  instructs  the  jwej  that  the 
testimony  of  the  inhoiitance  of  the  allotment  of 
the  deceased  by  the  plaintiff  is  admitted  in  this 
case  for  your  consideration  in  determining 
whether  the  value  of  said  allotment  so  inherited 
was  at  the  time  of  his  death  in  value  in  excess 
of,  or  eqnal  to,  any  money  that  the  deceased 
was  contributing  to  the  plaintiff  from  said  al- 
lotment, and  if  you  find  from  said  evidence  that 
the  value  of  the  inheritance  was  equal  to  or 
exceeded  the  amount  that  the  plaintiff  would 
have  received  as  a  contribution  from  the  de- 
ceased from  this  source  alone  until  he  arrived 
at  his  majority,  then  the  plaintiff  would  not 
be  entitled  to  recover  in  damages  for  the  loss 
thus  sostained,  if  any' — and  that  said  motion 
should  be  overruled  on  all  other  grounds,  and 
said  judgment  of  September  24,  1913,  be  set 
aside. 

"It  is  therefore  considered  and  ordered  by  the 
court  that  the  motion  of  the  plaintiff  for  a  new 
trial  be,  and  the  same  is  hereby  sustained,  upon 
the  ground  and  for  the  reason  hereinabove  set 
forth,  and  that  said  motion  be,  and  the  same  is 
hereby,  overruled  as  to  oil  other  gronnds,  to 
which  action  of  the  court  in  sustaining  said  mo- 
tion the  defendant  at  the  time  excepted.  And 
thereupon,  upon  motion  of  the  defendant,  and 
good  cause  having  been  shown  to  the  court,  the 
defendant  is  nonted  an  extutsion  of  time  of 
90  days  from  this  date  in  which  to  prepare  and 
serve  case-made  for  appeal  to  the  Supreme 
Court  of  Oklahoma,  plaintiff  to  have  10  days 
ttiereafter  to  suggest  amendments,  said  case- 
made  to  be  then  settled  upon  6  days'  notice 
in  writing,  from  either  party  for  that  purpose^ 
and  petition  in  error  to  be  filed  in  the  Supreme 
Court  within  180  days." 

The  sole  question  here  for  our  determina- 
tion, and  the  only  one  that  we  shall  om- 
slder,  is  the  question  aa  to  whether  or  not  the 
trial  conrt  erred  in  sustaining  the  motion  of 
the  plaintiff  for  a  new  trial  on  the  ground 
set  forth  in  said  Journal  entry,  supra,  and 
in  setting  aside  the  Judgment  of  the  court 
rendered  on  the  verdict  of  the  Jury  returned 
in  the  cause  at  the  trial,  from  which  the  de- 
fendant appealed.  In  Cye  voL  13,  at  page 
364,  under  the  head  of  damages  for  death  by 
wrongful  act,  it  is  said: 

"The  rule  seems  to  be  well  recognised  tkat 
it  cannot  be  shown  in  mitigation  of  damacas 
that  plaintiff  or  beneficiary  ooqaized  property  by 
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descent  from   deceaaed,   or  received  a  sum  of 
money  for  insurance  upoQ  his  life." 

In  tbe  footznotes  na<ter  the  above  rule, 
cited  from  Gyc.  'we  find  that,  of  all' the  utates 
there  given  as  foUowtng  the  rule,  Texas  alone 
follows  tbe  other  rule  and  permits  inherit- 
ance of  property  to  be  shown  in  mitigation'of 
damages.  .  This  question  came  before  the 
Supreme  Court  of  Washington  in  the  case  of 
Kochester  v.  Seattle  R.  &  S.  Ry.Co.,  75 
Wash.  669, 135  Paa  209,  and  it  la  there  said: 

"ExpectntioD  of  inheritance  is  n6t  properly 
one  of  the  elements  of  loss  to  children  in  a  case 
of  this  kind  [damages  for  death  caused  by 
wrongful  acts]  and  should  not  be  allowed  to  en- 
ter into  the  question  in  any  way  whatever." 

In  this  case  it  was  an  action  brought  for 
a  minor  child  for  death  of  its  father,  just 
the  reverse  to  the  case  at  bar,  but  it  seems 
that  the  principle  should  be  the  same  la 
eltber  case. 

[1-3]  In  the  exercise  of  that  broad  discre- 
tion given  to  the  trial  courts  in  passing  upon, 
motions  for  new  trials,  the  learned  trial' 
court  in  this  case  has  said  by  his  order  that 
error  was  committed  in  giving  the  instruction 
herein  complained  of  by  the  plaintiff,  and 
which  error  affected  the  material  rights  of 
the  plaintiff.  Now,  if  this  were  an  appeal 
from  the  verdict  of  the  Jwy  in  favor  of  the 
plaintiff,  and  which  verdict  had  been  approv- 
ed by  the  trial  court  on  motion  for  a  new 
trial,  this  court  would  be  loathe  to  disturb 
that  verdict,  unless  the  record  disclosed  some 
error  in  the  court's  view  of  some  pure  and 
unmLxed  question  of  law  during  the  trial  of 
said  cause  which  affected  the  rights  of  one 
litigant  party  or  the  other,  but,  being  an 
appeal,  as  it  is,  from  an  order  of  the  trial 
court,  made  In  the  exercise  of  that  enlarged 
degree  of  discretion  with  which  the  trial 
courts  have  been  Invested  by  the  oft-iepeated 
decisions  of  this  court*  this  court  will  cer- 
tainly not  reverse  that  order  unless  it  finds 
that  the  lower  court  has  abused  that  discre- 
tion. This  court  in  tbe  case  of  St.  Louis  & 
S.  P.  Ry.  Ca  v.  Wooten,  87  OM.  444, 132  Pac. 
479,  say: 

"Begianiiur  with  the  early  opinions  of  the 
Oklahoma  Territorial  Supreme  Court,  it  has 
been  held  in  an  unbroken  line  of  decisions  that, 
in  the  matter  of  granting  a  new  trial,  the  dia- 
cretioa  of  the  trial  court  is  very  wide ;  indeed, 
that  it  is  80  extensive  that  its  action  in  doing 
so  will  not  be  set  aside  on  appeal  unless  it 
clearly  appears  that  in  granting  the  new  trial 
it  has  taken  an  erroneous  view  of  some  pure, 
umnized  question  of  law,  and  that  this  errone- 
ous view  resulted  in  the  order.  Trower  v.  Rob- 
erts, 17  Okl.  641,  89  Pac.  1113.  Since  state- 
hood this  rule  has  been  followed  in  a  multitude 
of  decisions ;  the  latest,  perhaps,  being  the  case 
of  Hughes  V.  C.,  R.  I.  4  P.  Ry.  Co.  [35  OkL 
4831  180  Pac.  591,  written  bv  Justice  Williams, 
and  handed  down  February  18,  1913.  The  syl- 
labus of  that  case  is  as  follows:  'Trial  courts 
are  invested  with  a  very  large  and  extended 
discretion  In  the  granting  of  new  trials,  and 
new  trials  oaght  to'  be  granted  whenever,  in  tbe 
opinion  of  the  trial  court,  tbe  party  asking  for 
tae  new  trial  has  not  probably  had  a  reason- 


ably fair  trial,  and  has  not,  in  all  probability, 
obtained  or  received  substantial  justice,  al- 
though it  might  be  difficult  in  many  instances 
for  the  trial  court  or  the  parties  to  state  the 
gi'ounUs  for  such  new  trial  upon  paper  so  plain- 
ly that  the  Supreme  Court  could  understand 
them  as  well  as  the  trial  court  and  the  parties 
themselves  understood  them.  Following  Trower 
V.  RoberU,  17  OW.  641,  89  Pac  1U3.'    •    •    • 

"Some  criticism  hag  been  made  as  to  the  ex- 
tent to  which  this  doctrine  has  been  carried ; 
but  to  a  man  who  has  been  a  student  of,  and 
observed,  trials  it  needs  no  defense.  Xo  appel- 
late court,  be  it  ever  so  wise  or  experienced, 
can  get  as  correct  on  idea  from  a  cold,  mute 
record  of  a  court  proceeding  as  to  whether  or 
not  a  losing  litigant  has  had  a  reasonably  fair 
trial,  and  as  to  whether  or  not  justice  has  pre- 
vailed, as  can  the  trial  judge  who  conducts  tbe 
proceedings,  sees  and  hears  the  parties,  tbe  wit- 
nesses, their  manner  of  testifying,  and  what 
they  soy,  and  how  they  look  and  act  while  say- 
ing it  To  the  trial  judge  the  human  element 
of  the  case  appears;  the  personal  equation  en- 
ters in.  As  •  *  •  said  by  Chief  Justice 
Dunn  in  Hogan  et  al.  v.  Bailey,  27  Okl.  15, 
110  Pac.  890:  'The  trial  court  has  a  higher 
function  under  our  jurisprudence  than  to  act 
merely  as  a  moderator  or  umpire  between  con- 
tending adversaries  before  a  jury.  Not  only 
Is  it  (barged  with  the  duty  of  seeing  that  the 
course  and  conduct  of  the  trial  givea  to  each 
of  the  litigants  a  fair  opportunity  to  present 
his  cause  and  to  have  the  facts  weighed  in  the 
light  of  proper  instructions  declaring  the  law 
relative  thereto,  bat  it  is  the  imperative,  abid- 
ing duty  of  the  court,  after  the  jury  has  re- 
turned its  verdict  and  awarded  to  one  or  the 
other  success  in  the  controversy,  where  the 
justness  of  the  same  is  challenged  as  in  this  case, 
to  carefully  weigh  the  entire  matter,  and,  unless 
it  is  satisfied  that  the  verdict  is  responsive  to 
tbe  demands  of  justice,  to  set  the  verdict  asids 
and  grant  a  new  trial.  Not  only  must  tbe 
jury  be  satisfied  of  the  righteousness  of  the  con- 
clusion to  which  it  arrives,  but,  unless  tbot 
conclusion  meets  the  affirmative,  considerate 
appK>val  of  the  mind  and  conscience  of  the 
court,  it  should  not,  where  challenged,  be  per- 
mitted to  stand.' 

"As  has  been  seen,  this  record  throws  no  light 
whatever  as  to  the  reasons  in  the  mind  of  the 
trial  judge,  causing  him  to  grant  a  new  trial  in 
this  case.  For  us  to  attempt  to  assign  any  par- 
ticular reason  why  he  did  so  would  be  but  a 
more  speculation.  The  verdict  evidently,  for 
some  reason,  did  not  meet  his  approval." 

The  above  case  was  one  Instituted  by  plain- 
tiff to  recover  damages  for  personal  injuries. 
The  trial  resulted  in  a  verdict  In  favor  of. 
the  defendant,  and  a  new  trial  was  granted 
the  plaintiff,  and,  so  far  as  procedure  is  con- 
cerned, is  exactly  similar  to  the  c-ase  at  bar. 
While  the  trial  court  in  granting  the  new 
trial  did  not  specify  any  particular  reason 
for  granting  the  same,  as  was  done  in  the 
case  at  bar,  yet,  we  ttilnk,  from  the  broad 
language  of  tbe  court  in  the  decision  above 
is  to  be  found  sufficient  Justification  for  tbe 
trial  court  In  granting  the  new  trial  in  the 
case  at  bar. 

"As  the  granting  of  a  new  trial  only  places 
the  parties  in  a  position  to  have  the  issues  be- 
tween them  again  submitted  to  a  Jury  or  court, 
the  showing  for  reversal  should  be  much  strong- 
er where  the  error  assigned  is  the  granting  of 
a  new  trial  than  where  it  is  the  refusal.  Trow- 
er V.  Roberts,  17  Okl.  641,  89  Pac.  1113. 

"The  granting  of  a  new  trial  being  so  much 
within   the  discretion  of   the  trial  court,   this 
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coart  win  not  rerene  an  order  of  such  court 
granting  a  new  trial,  unless  error  is  clearly  es- 
tablished in  respect  to  some  pure,  simple,  and 
unmixed  question  of  law.  Citizens'  State  Bank, 
V.  Chattanooga  State  Bank,  23  Okl.  767,  101 
Pac.  1118;  National  Refrigerator  h  Butchers' 
Supply  Co.  V.  Blsing,  29  Okl.  334,  116  Pac. 
790;  Trower  v.  Roberts,  17  OU.  641,  89  Pac. 
1113 ;  Weller  v.  Western  State  Bonk,  18  Okl. 
478.  90  Pac.  877. 

"The  Supreme  Court  will  not  reverse  the  rul- 
ing of  the  trial  court  granting  a  new  trial  un- 
less it  can  be  seen  beyond  all  reasonable  doubt 
that  the  trial  court  has  manifestly  and  ma- 
terially erred  with  respect  to  some  pure,  simple, 
and  unmixed  question  of  law,  and  that  except 
for  such  error  the  ruling  of  the  trial  court 
would  not  have  been  so  made.  The  Supreme 
Court  win  very  seldom  and  very  reluctantly 
reverse  the  decision  or  order  of  the  trial  court 
which  grants  a  new  trial.  Hogan  r.  Bailey,  27 
Okl.  15,  110  Pa.  890;  Duncan  v.  McAlester- 
Choctaw  Coal  Co.,  27  Okl.  427,  112  Pac.  982; 
Chapman  v.  Mason,  30  Okl.  500,  120  Pac.  250 ; 
Llnderman  v.  Nolan,  16  Okl.  352,  83  Pac.  796; 
Jacobs  V.  Perry,  29  Okl.  743,  119  Pac.  243." 

[4]  No  one,  except  the  Jurors  themselves, 
can  say  for  a  certainty  what  effect  the  in- 
struction complained  of  had  upon  them  in 
their  deliberations.  They  might  have  con- 
cluded from  the  testimony  and  from  the  in- 
struction given  on  the  measure  of  damages 
for  death  of  the  minor  son,  that  the  plaintiff 
was  entitled  to  recover,  say,  $2,000;  also,  that 
the  land  shown  to  have  been  inherited  was 
worth  the  sum  of  |2,000,  but  under  the  in- 
struction of  the  court,  in  that  event,  the  Jury 
was  precluded  from  finding  a  verdict  for 
plaintiff,  but  without  the  Instruction  on  the 
question  of  inheritance  they  would  have 
found  for  the  plaintiff. 

The  giving  of  this  instraction  by  the  court 
on  its  own  motion  to  the  Jury  upon  the  trial 
of  this  cause,  was,  we  think,  erroneous, 
highly  prejudicial  to  the  substantial  rights 
of  the  plaintiff,  preventing  him  from  having  a 
fair  and  an  impartial  trial  under  the  Consti- 
tution and  laws  of  our  state,  and  would  have 
constituted  reversible  error,  and  therefore  the 
trial  court's  action,  In  the  exercise  of  that 
sound  discretion  vested  in  him  under  the  law 
as  to  the  matter  of  granting  or  refusing  a 
motion  for  a  new  trial,  in  correcting  the 
reversible  error  thus  committed  by  him,  and 
granting  the  plaintiff's  motion  for  a  new 
trial,  and  in  setting  aside  the  judgment  there- 
tofore rendered,  was  eminently  right,  just, 
and  proper,  is  free  from  reversible  error,  and 
will  not  be  disturbed  by  this  court  on  appeal. 

For  the  reasons  stated  herein  the  Judg- 
ment of  the  trial  court  appealed  from,  in 
which  said  court  sustained  the  plaintiff's 
motion  for  a  new  trial,  granted  and  ordered 
a  new  trial  and  set  aside  the  Judgment  there- 
tofore rendered,  is  affirmed  in  all  things,  and 
said  court  Is  directed  to  proceed  with  tlie 
trial  of  said  cause  In  due  course  and  accord- 
ing to  law. 

PBR  CURIAM.    Adopted  In  whole. 


DAVIS  et  aL  T.  IflMBT.    (No.  6630.) 

(Sopreme  Court  of  Oklahoma.    March  21,  1916. 

Rehearing  Denied  Sept.  28, 1916.) 

(Syttabu*  by  tht  Court.) 

1.  DisiassAi.  AND  NoNSurr  «=>I2,  87,  40— Kr* 
raoT  OF  DisiassAJO— finATtriE. 

(a)  Section  5126.  Rev.  Laws  1910,  give^ 
the  plaintiff  the  right,  upon  the  payment  of 
coats,  to  dismiss  his  action  at  any  time  before 
a  petition  of  intervention  or  answer,  praying 
for  affirmative  relief  against  him,  has  been  fil- 
ed, (b)  While  the  clerk  should  make  some  rec- 
ord of  the  dismissal  when  the  same  is  filed  by 
the  plaintiff,  yet  the  mere  filing  of  the  written 
diamissai  acts  automatically  to  dismiss  the  ac- 
tion, and  it  does  not  take  an  order  of  the  court 
to  render  the  same  effective,  (c)  But  the  dis- 
missal does  not  become  effective  nnlew  the  costs 
are.  paid. 

[£d.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  U  27,  67,  68,  72,  73;  Dec 
Dig.  «=»12,  37,  4$]  .      .  -^    -       . 

2.  Ejectment  €-929  —  Abatkukict  —  Fobkek 
Suit  Pending. 

An  action  was  instituted  in  the  federal  bonrt 
to  cancel  a  certain  deed.  While  this  action  was 
pending,  an  action  in  ejectment  against  the  same 
parties  was  instituted  in  a  state  court  for  the 
recovery  of  possession  of  the  same  tract  of  land. 
Held,  as  tlie  federal  court  had  not  taken  jurisdic- 
tion of  that  phase  of  the  matter,  that  the  said 
ejectment  action  could  be  maintained  in  the  state 
court. 

[Ed.,  Note.— For  other  cases,  see  Ejectment;. 
Cent.  £)ig.  SS  lir,  119;  Dec  Dig.  <8=92».] 

8.  Ejectmknt  «=»84(1)— Actio  n8—Evidehc»- 

ADinSSIBILITT.   " 

After  tiie  issues  in  an  ejectment  action  had 
been  made  up,  defendants  obtained  a  deed  from 
plaintiff  for  the  land  in  controversy.  Upon  the 
introduction  of  this  deed  during  the  trial,  plain- 
tiff attacked  the  same  upon  the  alleged  ground 
that  the  same  was  procured  through  fraud.  De- 
fendants urged  that  evidence  coiUd  not  be  re- 
ceived as  to  said  fraud  because  no  fraud  had 
been  pleaded.  Held,  the  admission  of  the  same 
was  proper  under  the  circumstances. 

[Bd.  Note. — For  other  cases,  see  BIjectmsnt, 
Cent.  Dig.  f  230;   Dec.  Dig.  «=84a).] 

4.  Appeal  and  Ekbob  «=3ll73(l)— Rxtibw— 

DSTBIUUNATION. 

Under  the  Code,  the  Supreme  Court  has  full 
power  to  render  such  judgment  as  the  facts  war- 
rant, and  may  reverse  as  to  one  defendant  and 
affirm  as  to  another,  usutess  the  rights  of  the  de- 
fendants are  so  interwoven  and  their  interests  so 
united  that  the  judgment  affects  all  alike. 

[Bkl.  Note.-^or  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «{  4562,  4567,  4569,  4656; 
Dec  Dig.  «=a>1173(l).] 

Commissioner's  Opinion,  Division  No.  4. 
Error  from  District  Court,  Seminole  County; 
Tom  D.McKeown,  Judge. 

Action  by  Mlmey  against  J.  O.  Davis,  and 
another,  aiid  Bob  Owens.  OThete  was  a  Judg- 
ment for  plaintiff  and  defendants  appeal. 
AtUrmed  as  to  the  first  named  defendants, 
reversed  as  to  tlie  last 

,  The  parties  will  be  designated  aa  in  tiie 
trial  court  One  Mlmey,  a  Seminole  Indian 
woman,  instituted  this  action  against  the 
defendants  in  the  district  court  of  Seminole 
county.  Eter  petition  embraced  two  counts; 
the  Srst  being  an  action  In  ejectment  for  tbe 
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poeseeslon  of  a  certata  tract  of  land  and  for 
damasea  for  its  detention,  and  tbe  second 
-count  bdnc  an  action  far  the  canceUation  of 
a  deed  to  said  tract  of  land.  Sbe  alleged  in 
ber  petitioQ  that  the  tract  of  land  in  con- 
troversy was  her  allotment,  and  that  defend- 
ants had  been  in  the  wrongful  possession  of 
tbe  same  since  January  24, 1907.  Defendants 
answered  by  general  denial,  and  that  they 
were  owners  of  said  land  by  virtue  of  a 
deed  from  plaintiff.  Defendants  further  set 
ap  that  in  July,  1908,  In  the  Circuit  qourt  of 
tbe  Extern  District  of  OklisLhonia,  the  United 
States,  as  guardian  of  tbe  estate  of  plaintiff 
and  In  her  behalf,  filed  an  action,  seeking  the 
cancellation  of  the  deed  herein  sought  to  be 
canceled 'and  for  the  iaame  reasons,,  and  that 
the  parties  and  subject-matter,  in  said  action 
In  the  said  federal  Circuit  Court  and  in  the 
action  at  bar  were  the  same,  and  that  said 
action  in  the  federal  court  was  still  pending 
and  undisposed  of,  for  which  reasons  they 
asked  that  this  action  be  abated.  To  this 
answer  plaintiff  replied  by  general  denial. 
Afterwards  the  following  instrument  was  fil- 
ed, and  by  the  clerk  spread  upon  the  minute? : 
"Sept.  27th.  1913. 
"Wewoka,  Okla.  Mr.  R.  H.  Chase,  Clerk  of 
the  Diat  Court,  at  Wewoka:  This  is  to  demand 
of  you  that  you  disnuBS  tbe  suit  of  Mimey  t.  J.. 
O.  Davis  but  not  as  to  Malcolm  Henry,  at  my 
costs  in  full  settlement  of  all  trouble  and  Uabil- 
ity  between  us.  Iflmey  <her  X  mark)." ' 

When  the  case  was  called  for  trial  on  the 
11th  day  of  December,  191S,  tbe  plaintiff 
asked  permission  of  the  court  to  withdraw 
the  aforesaid  dismissal.  T%e  defendants 
Interposed  an  objection  to  the  withdrawal 
of  aald  dismissal,  for  ttte  alleged  reason  that 
the  same  was  filed  on  October  'S,  191S,  at  a 
time  when  court  was  not  in  sesslen,  and  that 
the  same  effectively  dlBmlssed  said  action, 
and  defoidant  Davis  stated  that  be  appeared 
specially  for  the  purpose  of  resisting  said 
motion,  and  claimed  that  the  court  had  so 
jorisdlctlan  since  the  dls'rali^sal.  The  m<>- 
tioit  to  wttbdrsw  the  dtsralssai  was  sus- 
tained by  the  court  Plaintiff  Introduced 
deed  to  her  allotment,  embradag  the  land  in 
controvery,  and  produced  evidence  -as  to  tbe 
rental  value  of  the  land,  and  it  was  agreed 
that  she  was  an  enrolled  half-blood  Seminole. 
The  defendants  Introduoed  deed  f>om  plaintiff 
to  tbem  for  tbe  land  in  controversy,  dated 
Jamutry  34,  1907.  Tbef.  also  intnidnced  a 
certified 'G<qRy  of  tbe  suit  filed  in  the  federal 
court  f«r  the  pnrpooe  of  .<»&celing  the  afore- 
said deed  given  by  plaintiff  to  defendants. 
They  next  introduced  deed  front  plaintlfl, 
Mimey,  to  defendant  Davis,  embracing  80 
acres  of  tbe  land  In  comtrovertor,  being  the 
surplus  allotmfiDt  of  the  said  Mimey,  this 
deed  being  dated  September  87,  1913.  A 
written  agreement  of  the  same  date  was  also 
introduced,  wherein  for  a  consideration  of 
$25  in  cash  and  other  consideratioiis  the  said 
Mimey  agreed  to  dismiss  her  action  against 
defendants.  Plaintiff  contested  said  last- 
named  deed  and  writtaa  agreemsitt.  iwon  tbe 


ground  of  alleged  fraud  in  Inducing  tbe  said 
Mimey  to  sign  the  saJme  and  tbe  claim  that 
she  bad  been  overreached.  TUb  was  tbe 
principal  controversy  at  the  trial,  and  much 
evidenoe  was  introduced  upon  both  sides 
thereon,  but  it  is  unnecessary  to  review  the 
same  here.  Before  the  close  of  tbe  testi- 
mony the  plaintiff  dismissed  ber  secoivl 
^use  of  action,  and  tbe  defendants  entered 
a  disclaimer  as  to  land  embraced  in  the 
homestead  allotment  of  tbe  said  Mimey. 
The  cause  was  tried  to  a  Jury  and  a  verdict 
by  them  returned  In  favor  of  plaintiff  for  the 
possession  of  tbe  land  and  $260.75  damages 
for  its  detention.  The  motion  for  a  new 
trial  was  overruled,  and  the  defendants  prose- 
cute this  appeaL 

T.'  S.  Cobb  and  J.  O.  Davis,  both  of  Wewo- 
ka^.^or  plaintiffs  In  error.  John  W.  Wlll- 
mott,  of  Wewoka,  for  defendant  In  «rror. 

MATHSWB.  a  (after  staldns  the  facta 
as  above).  [1]  Tbe  first  assignment  of  er^ 
ror  to  be  considered  Is  tbe  ruling  of  tbe 
coort  in  permitting  the  plaintiff  to  withdraw 
her  dismissal  filed  on  October  3,  1813.  It 
has  been  held  by  tbe  court  that  section  5126, 
Revised  Laws  1910,  gives  the  plaintiff  the 
right,  upon  the  payment  of  costs,  to  dismiss 
bis  action  at  any  time  before  a  petition  of  in- 
tervention or  answer,  praying  for  affirmative 
relief  against  him,  has  been  filed.  While  the 
clerk  should  make  some  record  of  tbe  dismis- 
sal when  the  same  is  filed  by  the  plaintiff,  yet 
the  mere  filing,  of  the  written  dismissal  acts 
automatically  to  dismiss  the  action,  and  it 
does  not  take  an.order  of  the  court  to  render 
the  same  effective.  Long  v.  Bagwell,  38  OkL 
312,  133  Paa  60;  Stuart  v.  Hicks,  163  Pac. 
143 ;.  Harjo  v.  Black,  163  Pac.  1137.  But  in 
the  case  at  bar  the  plaintiff  did  not  pay  the 
costs  as  the  statute  requires  when  she  at- 
tempted to  dismiss  her  action  and  for  that 
reason  ber  attempted  dismissal  did  not  be- 
come effective,  and  therefore  the  court  re- 
tained Jurisdiction  of  the  case.  In  tbe  case 
of  Harjo  V.  Black,  153  Pac.  1137,  on  this  sub- 
ject, it  is  said: 

"But  th?  filing  of  the  stipulatioa  by  plaintiff 
is  not  all;  for  tbe  statute  requires  that  the  costs 
be  paid.  *  *  *  It  cannot  be  said,  therefore, 
that  the  mere  filing  of  tbe  stipulation  auto^ 
matically  dismissed  the  suit.  Until  the  costs 
were  paid  it  remained  upon  the  court  docket, 
as  though  the  stipulation  had  not  been  filed. 
l%e  court  was  not  devested  of  jurisdiction  over 
the  action  until  a  compliance  with  the  statute." 

[2]  Defendants  next  urge  that,  owing  to 
the  fact  that  the  federal  court  had  first  as- 
sumed jurisdiction  of  this  cause.  Involving 
the  same  parties  and  subject-matter,  this 
fact  precluded  plaintiff  from  prosecuting  an 
action  in  another  eonrt  for  tbe  same  purpose. 
It  will  be  noted  that  plaintiff's  petition  em- 
braced two  counts  or  causes  of  action.  The 
first  was  an  action  in  ejectment  and  for 
damages,  and  the  seocmd  aonght  the  cancella- 
tion of  the  first  deed  given  by  plalntUI, 
Minify,   to  defewdamtfr  Davii   and   HeniSTo 
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When  defendants  Introdaced  a  certified  copy 
of  tUe  said  petition  filed  in  tlie  federal  court 
by  the  United  States  attorney, '  ttie  plaintifl 
then  dismissed  her  second  cause  of  action, 
and  the  court  announced  that  the  trial  would 
proceed  upon  the  ejectment  action.  It  la 
defendants'  contention  that  as  the  federal 
court  had  first  acquired  jurisdiction,  it  had 
power  to  grant  complete  relief,  and  could 
not  be  divested  by  the  district  court  of  Sem- 
inole county  of  any  part  of  its  Jurisdiction. 
It  was  held  in  the  case  of  Heckman  t.  U.  S., 
224  U.  S.  413,  82  Sup.  Ct  424,  06  L.  Ed.  820, 
that  when  the  United  States  undertakes  to 
represent  the  allottee  of  lands  under  restric- 
tions and  brings  a  suit  to  cancel  prohibited 
transfers,  such  an  action  precludes  the  pros- 
ecution by  the  allottees  of  any  other  salt  for 
a  similar  purpose,  relating  to  the  same  prop- 
erty. In  the  case  of  Prout  y.  Starr,  188  U.  S. 
637,  23  Sup.  Ct  398,  4T  L.  Ed.  584,  it  is  said 
that  the  Jurisdiction  of  the  circuit  court  could 
not  be  defeated  or  impaired  by  the  Institu- 
tion of  subsequent  proceedings.  In  the  state 
court  involving  the  same  legal  question.  This 
rule  also  applies  to  state  courts,  and  it  is 
elementary  that  the  court  first  acqulring^  Ju- 
risdiction maintains  it  over  courts  which  at- 
tempt subsequently  to  take  cognizance  of  the 
same  matter.  This  rule  is  absolutely  neces- 
sary to  prevent  inextricable  coafilct  and  con- 
fusion, but  we  do  not  believe  the  case  at  bar 
comes  within  the  rule.  The  case  then  pend- 
ing in  the  federal  court  which  defendants 
claim  had  first  acquired  Jurisdiction  of  this 
matter  was  a  very  peculiar  one.  It  seems  to 
have  been  a  case  of  wide  scope,  and  had  for 
Its  object  the  cancellation  In  one  suit  of  an 
immense  number  of  deeds  given  by  Indians 
conveying  restricted  allotments.  From  an 
examhiatlon  of  the  petition  introduced  in 
evidence  herein  by  the  defendants,  it  is  evi- 
dent that  the  only  object  of  that  suit  was  to 
cancel  the  deeds,  leases,  and  like  Instruments 
obtained  from  restricted  Indians,  and  the 
deed  mentioned  in  the  case  at  bar  was  in- 
cluded In  the  list  sought  to  be  canceled,  but 
the  petition  in  said  federal  suit  did  not  ask 
for  relief  beyond  that,  and  even  after  said 
suit  had  been  prosecuted  to  a  successful 
termination  it  would  still  leave  the  defend- 
ants in  possession  of  the  land  and  the  dam- 
ages plalntifC  would  be  entitled  to  for  Its  re- 
tention not  adjudicated.  The  petition  there 
said  nothing  about  the  defendants  being  In 
possession  of  the  land  in  controversy,  or 
about  the  plaintUI  being  entitled  to  damages 
for  its  retention.  The  federal  court  was  not 
taking  Jurisdiction  of  that  phase  of  the  mat- 
ter, but  bad  for  its  only  object  the  cancella- 
tion of  the  deed,  and  for  that  reason  we  see 
no  good  reason  why  this  action  in  ejectment 
and  for  damages  could  not  be  maintained. 
[3,4]  PlalntllT's  action  was  one  in  eject- 
ment and  for  damages  for  retention.  De- 
fendants' answer  thereto  was  in  effect  a  gen- 
tmi  denial.    At  the  trial  it  was  shown' that 


defendants  had  procured  two  deeds  to  the 
land  in  (xmtroversy.  The'  first  deed  was  ob- 
tained on  the  24th  day  of  January,  190T,  but 
the  court  properly  ruled  that  said  deed  was 
void  because  the  restrictions  of  plalntifF,  Mim- 
ey,  had  not  been  removed  at  that  time.  The 
second  deed  was  dated  the  27th  day  of  Sep- 
tember, 1913,  long  after  this  action  had  been 
instituted  and  the  issues  made  up,  and  de- 
fendants relied  solely  on  this  deed  to  defeat 
plaintlfTs  action.  Plaintifl  attacked  this  deed 
upon  the  ground  that  ft  was  procured  through 
fraud.  Defendants  here  complain  of  the 
court's  action  in  permitting  evidence  to  be 
introduced  to  prove  this  fraud,  because  plain- 
tiff had  not  alleged  fraud  in  her  pleadings. 
It  is  true,  as  a  general  rule,  that  in  order  to 
prove  fraud  it  must  first  be  pleaded,  but  It 
would  be  an  anomaly  to  say  that  plaintifl 
win  not  be  permitted  to  attack  a  deed  thus 
obtained  through  fraud  after  the  issues  have 
been  made  up,  because  the  fraud  had  not 
been  pleaded.  Under  the  conditions  pre- 
sented in  this  case  we  believe  the  ruling  of 
the  court  In  admitting  the  evidence  was  cwr- 
rect,  and  that  the  same  was  amply  sufficient 
to  sustain  the  verdict  of  the  jury. 

The  evidence  in  this  case  shows  that  the 
plaintiff  Mlmey  was  a  very  ignorant,  Illiter- 
ate Indian  woman.  The  defendants  obtained 
I>08se8sion  of  her  allotment  in  1907  under  a 
void  conveyance,  and  after  this  action  was 
brought  to  recover  possession,  which  she  had 
for  a  long  time  been  deprived  of,  and  pend- 
ing the  action,  she  was  Induced  to  make 
another  deed  thereto,  and  also  sign  away  her 
right  to  damages  while  the  land  was  detained 
from  her.  In  the  execution  of  the  second 
deed,  the  evidence  plainly  shows  she  was 
overreached  and  Imposed  upon.  It  aiq;>ear8 
that  she  was  an  old  woman,  alone,  unable  to 
speak  or  understand  English,  and  she  was 
Induced  by  another  Indian  woman,  who  was 
paid  a  fee  of  $25  by  defendants  for  her  serv- 
ices, and  who  was  able  to  speak  intelUgeatly 
both  the-  Indian  language  and  English,  to 
sign  the  second  deed  for  a  mere  pittance  of 
Its  actual  value  by  being  told  that  she  would 
lose  her  suit  anyway,  and  that  she  should 
take  what  she  could  get 

Daring  the  trial  the  plaintifl  dismissed  as 
to  some  of  the  defendants,  and  the  final  Judg- 
ment was  against  defendants,  Davis,  Henry, 
and  Owens.  It  is  admitted  that  there  was 
no  evidence  in  the  record  fixing  liability  on 
the  said  Owens,  and  that  he  ought  to  be 
relieved  from  the  effect  of  the  Judgment 
Upon  this  point  the  defendants  contend  that 
the  Judgment' is  Joint  and  indivisible,  and  as 
it  must  be  reversed  ets  to  the  said  Owens,  it 
must  be  reversed  as  to  the  other  defendants 
also.  The  defendants  have  cited  a  long  Ust 
of  authorities  to  stopport  their  contention, 
which  have  no  force  in  this  state,  as  the  com- 
mon law  rale  upon  this  point  has  been  ex- 
pressly abrogated  by  statute.  Section  6124, 
Bevisefi  IiawB  1910,  reads  as  fdlows: 
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"Judgment  saay  be  fiTeb  for  oi^  against  otM  or 
more  <a  several  plaintiffs,  and  for  or  against  one 
■or  more  pf  several  defendants;  it  may  determine 
the  ultimate  rigfits  of  the  parties  on  either  side, 
as  between  themselves,  aad  It  may  erant  to  tto 
defendant  an^  affirmative  rclipf  to  wliioh  he  may 
he  eatitled.  In  an  action  against  several  dafendi 
ants,  the  court  may,  in  its  discretion,  render 
indgment  against  one  or  mere  of  them,  leaving 
the  acdoK  to  proceed  against  the  others  when- 
ever a  several  judgment  may  he  proper.  The 
-court  may  also  dismiss  the  petition  with  costs. 
In  favor  of  one  or  more  defendants,  in  case  of 
unreasonable  neglect  on  the  part  of  the  plaintiff 
to  serve  the  summona  on  other  defendants,  or 
proceed  in  ttie  cause  agaiost  the  defendant  or 
defendants  served." 

Section  5236,  Revised  I^ws  1910,  relates  to 
the  Jurisdiction  of  tiie  Supreme  Court,  and. 
Is  as  follows: 

"The  Supreme  Court  may  reverse,  vacate  pt 
modify  judgments  of  the  county,  superior  or  dis- 
trict court,  for  errors  appearing  on  the  record, 
and  in  the  reversal  of  such  judgment  or  order, 
may  reverse,  vacate  or  modify  any  intermediate 
order  involving  the  merits  of  the  action,  or  any 
portion  thereof.    •    •    • " 

The  above  two  statutes,  construed  together, 
make  It  evident  tbat  tbe  action  of  the  Sa- 
preiue  Court  on  tbe  point  Involved  here  Is 
governed  by  statute,  and  not  by  tbe  com- 
mon law,  and  has  full  power  to  render  sucb 
Judgment  as  tbe  facta  warrant,  and  may 
reverse  as  to  one  party  and  affirm  as  to  an- 
other. Outcalt  V.  ColUer,  8  Okl.  473,  5S  Pac 
042;  Louisville,  New  Albany  ^  Chicago  Ry. 
Co.,  and  Xoledo,  St.  Louis  &  Kansas  City  Ry. 
Co.  T.  Treadway,143  Ind.  689,  40  N.  E.  SOT, 
41  N.  E.  794. 

However,  even  if.  the  defendants  .were  cot^ 
rect  in  their  statement  of  the  law  that  a 
Joint  Judgment,  if  reversed  asj  to  one  of'  thei 
defendants,  must  be  reverted  as  to-  all,  yet  it 
would  have  no  application  here  because  the 
Judgment  rendered  by  the  trial  court  was  not 
a  Joint  Judgment,  but  a  Joint  and  several 
Judgment.  Richardson  v.  Fainter,  80  Kan; 
674.  102  Pac,  1090,  188  Am.  St  Rep.  224. 

Uf  course  it-  will  be  conceded  that  where  tbe 
rights  of  the  defendants  are  so  interwovea, 
and  their  interests  so  united  that  the  Judg- 
ment of  necessity  affects  all  alike  then  the 
action  of  the  court  upon  appeal  sbovld  be 
the  same  as  to  all  the  defendants.  But  the 
Judgment  in  the  ease  at  bar  as  shown  before 
was  Joint  and  several.  In  the  case  of  Hamil- 
ton V.  Prescott,  78  Tex.  666,  11  8.  W.  548,  It 
was  said: 

"We  think  the  condnsioa  to  be  dedueefi  from 
these  apparently  conflicting  cases  is  that  this 
court,  when  it  finds  error  in  the  proceedings 
of  the  lower  court  as  to  any  party  to  the  judg- 
ment and  not  as  to  another,  and  that  a  proper 
decision  gf  the  case  as  to  one  is  not  dependent 
upon  the  judgment  as  to  the  other,  will  reverse 
in  part  and  affirm  in  part.  But  where  the 
rights  of  one  party  are  dependent  in  any  man- 
ner upon  those  of  another,  it  will  treat  the  judg- 
ment as  an  entirety,  and  where  a  reversal  is  re- 
quired as  to  one  it  will  reverse  the  judgment  as 
a  whole."  Heintz  v.  Thayer,  92  Tex.  658,  50  S. 
W.  929,  51  S.  VV.  640;  Chicago,  R.  I.  &  Q.  Ry. 
Co.  V.  Yonng  ft  Ball  (rex.  Civ.  App.)  107  S. 
W.  127;  .Sturgis,  Cornish  &  Bum  Co.  v.  Miller, 


70  Neb.  404,  112  N.  W.  B86;  Austin  v*  Appling," 
88  Ga.  54,  13  S.  E.  955 ;  Enoe  et  al.  v.  Capps, 
12  111,  2o5;  Wescott  v.  BridweU  et  al.,  40  Mo. 
146;  Cellulose  Package  Mfg.-  Co.  v.  Calhoun,  166 
Cal.  513,  137  Pac.  238;  Eddings  v.  Boner,  1 
Ii»d.  Tfjrr.  173,  88  S.  W.  UIO. 

We  Tecommend  that  the  Judgment  as  to 
Bob  Owen  be  reversed,  with  instructions  to 
dismiss  tbe  action  as  to  him,  and  affirmed  as 
to  defendants  J.  O.  Davis  and  Malcolm 
Henry. 

PER  CURIAM.  .Adopted  in  whole. 


PALMER  V.  WICHITA  FALLS  &  N.  W.  RY. 

CO.  et  aL     (No.  7814.) 
(Supreme  Court  of  Oklahoma.    Sept.  12,  1916.) 

{Syllabus  iy  the  Court.) 

1.  Master  and  Sebvant  <S=»101,  102(5),  265(5) 
—  Injubies  to  Sebvakt  —  Appliakces  — 
Oabe. 

An  employer  has  discretion  concerning  the 
tools  and  appliances  which  he  will  furnish  his 
employes,  providing  the  tools  and  appliances 
so  furnished  are  sound  and  perform  the  work 
which  they  are  designed  to  do;  mere  proof  that 
he  is  using  tools  and  appliances  of  a  certain 
lund,  if  an  accident  happens  m  the  use  of  them, 
does  not  tend  to  show  negligence  unless  it  is 
coupled  with  some  evidence — not  mere  specula- 
tion—that they  were  not  properly  performing 
their  function. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  Sj  180,  881,  898 ;  Dec.  Dig. 
®=»101,  102(5),  265(5).] 

2.  Masteb  and  Sebvant  <S=»265(5)— Injubies 
to  Sebvani*— Pbestjmption  of  Negligence. 

The  fact  that  an  employ^  is  injured  in  the 
course  of  his  employment  carries  with  it  no  pre- 
sumption of  negligence  on  tbe  part  of  the  em- 
ployer, but  such  negligence  is  an  affirmative  fact 
lor  the  injured  employ^  to  establish  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servunt,  Cent  Dig.  Si  881,  898 ;  Dec.  Dig.  <8=> 
265(5).]  ••   w        .         .  » 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Dewey  County ; 
T.  P.  Clay,  Judge. 

Action  by  Thomas  D.  Palmer,  as  admin- 
istrator of  the  estate  of  E.  M.  Canary,  de- 
ceased, against  the  Wichita  Falls  &  North- 
western Railway  Company  and  the  Missouri, 
Kansas  Sc  Texas  Railway  Company.  There 
was  a  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

H.  W.  Patton  and  Chas.  R.  Alexander,  both 
of  Woodward,  for  plaintiff  In  error.  C.  0. 
Huff,  of  Dallas,  Tex.,  and  Adams  &  Shilth, 
of  Taloga,  for  defendants  in  error. 

RUMMONS,  0.  This  case  was  commenced 
under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  e.  149,  35  Stat.  65  [U.  S. 
Comp.  St  1913,  Si  8657-8665]),  to  recover  for 
injuries  alleged  to  have  been  received  by 
plalntUTs  Intestate  and  for  the  death  of 
intestate,  ensuing  from  such  injuries.  Such 
injuries  were  alleged  to  have  occurred  to 
plaintiff's  Intestate  whUe  engaged  In  tbe  em- 
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plo7  of  the  defendantg  In  Interstate  oom- 
meice. 

The  evidence  at  the  trial  shows  that  plains 
tlfTs  intestate  was  employed  by  the  Wichita 
Falls  &  Northweatera  Hallway  Company,  at 
Trail,  Okl.,  as  a  section  band,  and  that  at 
the  time  the  injuries  were  lecelTed  by  him  he 
was  engaged,  with  other  employes  of  the  rail- 
way company,  niion  a  bridge  over  the  South 
Canadian  river,  In  protecting  such  brldee 
from  logs  and  driftwood  carried  down 
against  it  by  a  flood  In  such  river.  Plain- 
tiff's intestate  and  other  workmen  had  been 
employed  at  such  work  for  several  days  be- 
fore the  night  on  which  the  accldwit  occur- 
red. On  the  night  of  the  accident  plaintiff's 
intestate,  with  other  employes  was  upon  the 
bridge  engaged  in  pulling  upon  a  long  rope, 
one  end  of  which  was  looped  over  the  end 
of  logs  washed  against  the  piling  sustaining 
the  railroad  bridge.  Their  duties  consisted 
In  pulling  upon  the  rope  after  it  was  attached 
to  the  end  of  the  log,  so  as  to  raise  that 
end  of  the  log  out  of  the  water  and  permit 
the  other  end  of  the  log  to  swing  Into  the  cur- 
rent of  the  stream  and  go  under  the  bridge. 
When  a  log  was  so  lifted  and  swung  into  the 
stream  and  passed  under  the  bridge,  the 
rope  would  catch  upon  the  bridge,  and  the 
end  looped  around  the  log  would  slip  off 
and  the  rope  be  recovered.  On  one  occasion, 
while  plaintiff's  Intestate  and  his  coemploy^ 
were  pulling  upon  the  rope  to  lift  the  end 
of  the  log,  the  noose  attached  to  the  end  of 
the  log  slipped  off,  causing  the  plaintifl's 
intestate  and  the  other  employes  pulling  up- 
on the  rope  to  fall.  Plaintiff's  Intestate  fell 
across  a  rail  upon  the  bridge,  and  several 
other  employ^  fell  upon  him,  inflicting  the 
injuries  complained  of,  which  eventually  re- 
sulted In  his  death.  There  was  evidence 
more  or  less  at  conflict  as  to  the  seriousness 
of  the  injuries  received  by  plaintiff's  intes- 
tate by  reason  of  this  fall,  and  whether  or 
not  such  injuries  resulted  In  his  death.  At 
the  conclusion  of  the  evidence  of  plaintiff  the 
defendants  demurred  thereto,  wnlch  dnnur- 
rer  was  sustained  by  the  court,  and  the  Jury 
directed  to  find  a  verdict  for  the  defendants. 

[1]  Under  several  assignments  of  error 
plaintiff  complains  of  the  sustaining  of  the 
demurrer  to  his  evidence  and  of  the  direction 
of  a  verdict  for  the  defendants.  We  have 
carefully  examined  the  record  in  this  case, 
and  are  unable  to  say  that  the  trial  court 


erred  In  austalnlng  the  demurrer  to  the  evi- 
dence and  In  directing  a  verdict  for  the  de- 
fendants. There  is  no  evidence  that  the 
rope  used  in  the  work  of  plaintUTs  Intestate 
was  defective,  nor  Is  It  claimed  that  the  In- 
jury resulted  from  any  defect  in  the  rope. 
It  is,  however,  suggested  that  other  applianc- 
es might  have  been  used  by  the  defendants, 
which  would  have  prevented  the  injury  re- 
sulting to  plaintiff's  intestate.  While  this 
may  be  true,  yet  the  employer  has  the  right 
to  select  the  tools  and  appltanoes  with  which 
his  employ^  shall  work,  and  if  the  tools  and 
appliances  so  selected  are  reasonably  safe 
and  ordinary  care  is  used  by  the  employer 
In  ttie  selection  of  reasonably  safe  tools  and 
appliances  of  the  kind  determined  to  be 
used,  the  employer  incurs  no  liability. 
Phoenix  Printing  Co.  v.  Durham,  32  OkL  675, 
122  Pac,  708,  38  I/.  R.  A.  (N.  S.)  U91. 

[2]  There  is  no  evidence  in  the  record  as  to 
what  occasioned  the  slipping  of  the  rope 
from  the  log  at  the  time  the  fall  of  plaintUTs 
Intestate  occurred.  No  witness  saw  the  em- 
plc94  whose  duty  it  was  to  attach  the  rope 
to  the  log,  and  there  is  no  evidence  that  the 
rope  was  negligently  attached.  The  fhct  that 
a  servant  is  injured  In  the  ooorse  of  his  em- 
ployment raises  no  presumption  of  negligence 
on  the  part  of  the  master,  and  there  must  b» 
evidence  sufliclent  to  establish  primary  negli- 
gence in  the  master  before  the  servant  can 
reeover  for  injuries  sustained  in  the  course 
of  his  employment,  nor  can  a  recovery  be  bad 
tor  negligence  upon  conjecture.  There  must 
be  evidmce  of  facts  or  circumstances  from 
which  the  fact  that  the  negligence  of  the 
master  is  the  proximate  cause  of  the  Injury 
Is  necessarily  ^implied  before  a  recovery  can 
be  had  tor  Injnrles  sustained  by  the  servant. 
Chicago,  R.  I.  &  P.  By.  Co.  v.  Duran,  88 
Okl.  719,  134  Pac.  876;  Smith  t.  Acme  Mill- 
ing Co.,  84  Okl.  439,  126  Pac.  190;  St.  Ij.  & 
S.  F,  Ry.  Co.  ▼.  Fick.  149  Pae.  1126.  Thera 
being  no  evidence  in  this  record  of  any  fiacts 
mr  drcnmstanees  from  whldi  the  negligence 
of  the  defendants  would  be  necessarily  Im- 
plied, If  the  eonrt  had  submitted  the  case  to 
the  jury,  a  verdict  could  have  been  returned 
for  the  plalntlfl  only  upon  conjecture.  The 
trial  court,  therefore,  committed  no  error  In 
taking  the  case  from  the  Jury. 

The  Jodgmeat  dwnld  be  affirmed. 

PXatCURIAH.    Adopted  In  wholA 
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AJAJSN  T.  PBNDARVI&    (Ka  T064.) 
(Sapteme  Court  of  OUalunM.    Sei>t  12,  1916.) 

(BvUdbut  T>y  the  Court.) 

1.  Fbattd  «e»20  —  Acnons  —  Right  to  B» 

OOVEB. 

In  an  action  to  recover  damages  for  fraua 
and  deceit,  in  order  to  entitle  plaintiff  to  re- 
cover it  is  not  necessary  that  the  fraudulent 
representations  complained  of  shonld  be  the  sole 
consideration  or  inducement  moving  the  plain- 
tiff to  take  the  action  from  which  the  injury  en- 
sued. If  without  the  fraudulent  representations 
the  party  injured  would  not  have  acted,  then 
snch  repreeeatations  contributed  to  induce  the 
action,  notwithstanding  that  other  equally  pow- 
erful motives,  without  the  existence  of  which  the 
party  injured  would  not  have  acted,  may  at  the 
same  time  have  influenced  such  action. 

[EM.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  17,  18;   Dec.  Dig.  «=<>20.] 

2.  Fraud  «s>e5(4) — Actiors— Instbuotioks. 

An  instruction  which  advises  the  jury,  "If 
you  find  from  the  evidence  that  the  plaintiff  was 
induced  to  buy  the  bank  stock  in  (question  by  or 
through  the  agency  of  some  other  influence  than 
any  representations  made  to  him  by  the  defend- 
ant at  the  time  of  the  sale,  then  the  plaintiff 
cannot  recover,  and  your  verdict  shall  be  for  the 
defendant,"  Is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  If  72,  73;   Dec.  Dig.  <8=s>66(4).] 

Comjnlssioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Garfield  County; 
James  B.  CuUlaon,  Judge. 

Action  by  W.  H.  Allen  against  B.  A.  Pen- 
darrls.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

Parker  ft  Simons,  of  Enid,  for  plaintiff  in 
error.  H.  J.  Sturgis  and  H.  G.  McKeever, 
both  of  Enid,  for  defendant  In  error. 

BUMMONS,  C.  This  cause  vras'  commenc- 
ed in  the  district  court  of  Garfield  county  to 
recover  damages  for  fraud  and  deceit  perpe- 
trated by  tbe  defendant  in  error  upon  the 
plaintiff  In  error,  hereinafter  styled,  respec- 
tively, defendant  and  plaintiff.  In  the  selling 
of  certain  shares  of  bank  stock  in  tlie  Gar- 
field Exchange  Bank  of  Enid,  Okl. 

The^vldence  on  behalf  of  the  plaintiff  was 
to  the  effect  that  about  the  time  of  the  pur- 
chase by  bim  of  the  shares  of  stock  he  was  a 
bookkeeper  in  the  Oklahoma  State  Bank  at 
Enid;  tiiat  he  was  desirous  of  obtaining  a 
better  position;  that  a  mutual  acquaintance 
of  plaintiff  and  defendant,  Floy  Homey,  was 
at  the  same  time  employed  In  the  Garfield 
Exchange  Bank,  of  which  the  defendant  was 
assistant  cashier.  Homey  brought  plaintiff 
and  defendant  together.  Defendant  advised 
plaintiff  that  be  bad  five  shares  of  stock  for 
■ale,  which  be  wonld  sell  for  a  premium  of 
$50  per  share,  or  $150  per  share.  Plaintiff 
asked  defendant  what  he  thought  about  the 
Investment  in  the  stock  of  the  bank,  to  which 
detendant  replied: 

"I  believe  it  would  be  a  good  inveBtment  for 
yon,  Harry.  It  woold  be  a  good  investment 
for  a  young  man  like  you.    I  am  gted  to  see  a 


young  man  wanting  to  go  Into  a  position  like 
tiiat    It  will  give  him  something  to  work  for." 

Plaintiff  asked  defendant  if  It  was  a  good 
bank,  to  which  defendant  replied: 
"Yes.  sir;  it  Is  a  good  bank." 

Plaintiff  asked  defendant  U  the  bank  was 
paying  dividends,  and  he  said: 

"No;  the  bank  hasn't  been  paying  a  dividend 
for  some  time.  The  reason  is  because  there  is 
a  lot  of  bad  paper  there  that  was  left  there  by 
Ferguson,  and  we  have  got  that  all  cleaned  up 
now,  and  I  don't  see  any  reason  why  we  should 
not  pay  a  dividend  by  the  first  of  the  year  of  15 
per  cent" 

It  farther  appears  from  the  testimony  of 
plaintiff  that  his  proposition  to  buy  the  stock 
of  defendant  was  conditioned  upon  his  ob- 
taining a  position  in  the  Garfield  Exchange 
Bank;  that  defendant  saw  the  president  ot 
the  bank  and  arranged  for  Mm  to  secure  a 
position  in  that  bank,  which  was  done. 
PlainUfl  bought  the  five  shares  of  stock  for 
$760,  giving  therefor  his  note  with  his  father 
as  surety,  which  note  was  subsequently  paid. 
It  appears  from  the  evidence  on  behalf  of 
the  plaintiff  that  the  Garfield  Exchange  Bank 
had  a  large  amount  of  bad  paper  and  was 
heavily  Involved  at  the  time  of  the  sale  of 
this  stock,  and  on  May  27,  1914,  nearly  two 
years  after  tbe  sale  of  the  stock,  closed  Its 
doors  and  was  taken  charge  of  by  the  bank 
commissioner.  Plaintiff  testified  he  relied 
upon  tbe  representations  of  the  defendant  as 
to  the  condition  of  the  bank.  The  defendant 
denied  making  any  representations  as  to  the 
bad  paper  in  the  bank  having  been  cleaned 
up,  or  as  to  tl>e  conditions  of  the  bank,  and 
testified  that  the  only  conversation  concern- 
ing the  transaction  was  about  tbe  price  of  his 
shares  of  stock  and  tbe  possibility  of  the 
plaintiff  securing  a  position  in  the  bank. 
Homey,  who  was  present  during  most  of  the 
conversation,  testified  that  the  only  thing 
that  he  remembered  to  have  been  said,  except 
as  to  the  price  of  the  stock  and  the  position 
desired  by  the  plaintiff,  was  the  statement  by 
defendant  that  he  thought  the  stock  would 
be  a  good  investment  for  tbe  plaintiff.  The 
case  was  tried  to  a  Jury,  resulting  in  a  ver- 
dict for  the  defendant,  upon  which  judgment 
was  rendered,  and  tbe  plaintiff  prosecutes 
this  proceeding  In  errcnr  to  reverse  such  Judg- 
mmt 

[1, 2]  Plaintiff  makes  several  assignments 
of  error,  but  we  think  there  la  only  one  error 
complained  of  which  would  warrant  a  rerer- 
sal  of  this  cause.  The  court  instructed  the 
Jury  as  follows: 

"The  Jury  is  Instructed  that  if  you  find  from 
the  evidence  that  the  plaintiff  was  induced  to 
buy  the  bank  stock  in  question  by  or  through 
the  agency  of  some  other  influence  than  any  rep- 
resentations made  to  him  by  the  defendant  at  the 
time  of  the  sale,  then  the  plaintiff  cannot  recov- 
er and  your  verdict  shall  be  for  the  defendant" 

The  giving  of  this  instruction  is  assigned 
by  plaintiff  as  error.    We  think  thda  asslgn- 
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ment  is  ^nU.  taken.  From  the  evidence  of 
platatlfl  it  l8  apparent  tbat  he  was  actuated 
i0  tbe.  purchase  of  tliia  stock  by  a  desire  to 
get  a  better  position  than  the  one  he  was 
then  occupying,  and  from  ttiis  instruction  the 
jury  was  authorized  to  find  for  the  defendant, 
if  the  plaintiff  was  induced  to  buy  the  bank 
stock  by  or  through  the  agency  of  some  other 
influence  than  any  representations  made  to 
him  by  the  defendant  at  the  time  of  the  sale. 
This  Instruction  advised  the  Jury  that  they 
must  find  for  the  defendant  unless  the  plain- 
tiff acted  solely  upon  the  alleged  false  rep- 
resentations made  to  him  by  the  defendant. 
This  is  not  the  law.  In  an  action  like  this, 
in  order  to  entitle  the  plaintiff  to  recover,  it 
is  not  necessary  that  the  fraudulent  represen- 
tations complained  of  should  be  the  sole  con- 
sideration or  inducement  moving  the  plalndft 
to  make  the  purchase  from  which  the  injury 
ensued.  If  the  representations  contributed  to 
the  formation  of  the  conclusion  in  his  mind 
to  buy,  that  is  enough,  although  there  may 
have  been  other  inducements  operating  at  the 
same  time  and  aiding  and  leading  him  to 
that  determination.  A  true  test  in  such  cas- 
es may  found  in  the  inqniiy  whether  the 
plalntifl  would  have  bought  the  stock  if  the 
false  representations  had  not  been  made.  If 
he  would,  then  the  false  representations  did 
not  contribute  to  the  purchase;  for  he  would 
have  bought  without  them.  But,  if  he  would 
not  have  bought  without  the  representations, 
then  they  contributed  to  the  purchase  and  tbe 
party  making  them  is  responsible  for  the 
damage  which  the  plaintUC  suffered,  notwith- 
standing that  other  equally  powerful  motives 
may  have  influenced  his  mind  at  the  same 
time  in  the  same  direction  and  without  tbe 
existence  of  which  he  would  not  have  come 
to  the  conclusion  to  buy.  If  the  plaintiff 
would  not  have  bought  the  stock  except  for 
the  representations  alleged  to  have  been  made 
by  the  defendant,  then  he  would  be  entitled 
to  recover  if  such  representations  were  in 
fact  made,  were  material,  and  were  false, 
even  though  he  would  not  have  bought  the 
stock  unless  he  was  able  to  secure  a  position 
in  the  bank.  12  R.  C.  L.  p.  858,  f  112;  Took- 
er  V.  Alston,  169  Fed.  589,  86  0.  C.  A.  426,  16 
L.  B.  A.  (N.  S.)  818;  Dime  Sav.  Bank  v. 
Fletcher,  168  Mich.  182,  122  N.  W.  540,  36 
L.  R.  A.  (N.  S.)  858;  Buchanan  v.  Burnett, 
102  Tex.  492,  119  S.  W.  1141,  132  Am.  St.  Bep. 
900;    Shaw  v.  Stlne,  21  N.  T.  Super.  Ot.  157. 

The  plaintiff  was  entitled  to  have  the  Jury 
determine  from  all  the  evidence  in  the  case 
whether  or  not  he  was  induced  by  the  alleg- 
ed false  representations  to  part  with  his  mon- 
ey, and  we  think  this  instruction  excluded 
that  consideration  from  the  Jury. 

The  giving  of  this  instruction  constitutea 
prejudicial  error,  and  this  cause  should  be 
reversed  and  remanded  for  a  new  trial. 

-  PER  CURIAM.    Adopted  la  whole. 


BUBBKA  PUB.  CO-'  t.  FIRST  NAT.  BANK 
...OFSTIGUaR.    (No.. 7608.) 

(Supreme  Court  of  OUaboma..   Sept  12.  1916.) 

(StUaJm*  ty  th«  GourU 

Appiai.  and  Ebbob  «s>1236  —  Sxtfkbsedbas 
'  Bonn— SUBETixa  on  Liabilitt. 

In  a  case  appealed  to  tbe  Supreme  Court, 
where  a  supersedeas  bond  has  been  given  staying 
execution,  and  the  judgment  here  is  against  the 
appellant,  this  court,  by  virtue  of  the  provisions 
Of  chapter  249,  Session  Laws  1915,  will  enter 
judgment  against  the  sureties  on  such  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4778-4784 ;  Dec.  Dig.  «=» 
1230.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

Action  between  the  First  National  Bank 
of  Stlgler,  a  corporation,  and  the  Eureka 
Publishing  Company.  There  was  a  Judgment 
for  the  former,  and  the  latter  brings  error. 
Tbe  Judgment  being  affirmed,  the  successful 
party  moved  for  Judgment  against  tbe  sure- 
ties on  the  supersedeas  bond.  Motion  sus- 
tained. 

See,  also,  159  Pac.  608. 

Holley  &  Means  and  A.  h.  Beckett,  all  of 
Stlgler,  for  plaintiff  in  error.  Clark  &  Fos- 
ter, of  Stlgler,  for  defendant  in  error. 

EDWARDS,  a  On  appeal  to  this  oourt 
the  Judgment  rendered  in  the  lower  court 
was  affirmed.  A  supersedeas  bond  had  t>eeD 
given  staying  the  execution.  A  motion  has 
been  filed  herein  for  Judgment  against  the 
sureties  on  such  supersedeas  bond.  By  vir- 
tue of  the  provisions  of  chapter  249,  Sess. 
Laws  1915,  as  construed  in  Long  v.  Lang,  152 
Pac.  1078,  the  motion  is  sustained. 

Judgment  is  therefore  entered  in  this  court 
In  favor  of  the  First  National  Bank  of  Stlg- 
ler in  the  sum  of  $1,172.56,  with  10  per 
cent.  Interest  from  January  8,  1915,  for  $22.- 
26  costs  taxed  in  the  lower  court,  and  all 
costs  in  this  court 

« 

PEB  OUBIAM.    Adopted  In  whole. 


WILCOX  V.  WOOTTON.    (No.  7345.) 
(Supreme  Court  of  Oklahoma.    Sept  12.  191&) 

(ByUalius  hy  the  Court) 

1.  Affeai.  and   Ebbob  «=»773(2)  — Bbixfb  — 
Dismissal. 

Where  plaintiff  in  error  fails  to  file  briefc 
in  the  Supreme  CAart  in  compliance  with  the 
rules  and  orders  of  the  court,  his  appeal  will  bs 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3104,  8108;  Dec.  IMg.  «=a 
778(2).] 

2.  Appkai.  and  Ebbob  «=:>li!38— Sttpkbskdkas 

BONI>— SUBBTIKS. 

In  a  case  appealed  to'  the  Supreme  Conrt, 
where  supersedeas  bond  has  been  given  and  ap> 
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proved  staying  execution  and  the  judgment  bere 
is  against  the  appellant,  this  conrt,  b7  virtae  of 
the  provisiona  of  chapter  249,  Sees.  Laws  1916, 
vrill  enter  judgment  against  the  sureties  on  such 
anpersedeas  bond. 

[Ed.  Note.— Par  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fj  4778-4784;  Dec.  Dig.  «=» 
1286.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  CJounty  Court,  Greer  County;  R 
M.  Thacker,  Judge. 

Action  by  V.  R.  Wootton  against  T.  S. 
Wilcox.  There  was  a  judgment  for  plaintlflC, 
and  defendant  brings  error.  On  motion  to 
dlsmlas  and  for  judgment  against  the  sure- 
ties on  supersedeas  bond.    Motion  sustained. 

Percy  Powers  and  E.  M.  Stewart,  both  of 
Mangum,  for  plaintiff  in  error.  S.  D.  W1I< 
llams,  of  Wynnewood,  and  Wylle  Snow,  of 
Mangnm,  for  defendant  in  error. 

BBUNSON,  C.  On  the  9th  day  of  Novem- 
ber, A.  D.  1914,  a  trial  was  had  In  this  case 
in  the  court  below,  which  resulted  In  a  ver- 
dict and  judgment  against  the  plaintiff  In 
error  in  the  sum  of  $183.55.  A  motion  tor 
a  new  trial  was  filed  and  overruled,  and  the 
case  Is  here  on  appeal  from  said  Judgment 

[1,2]  A  motion  is  filed  in  this  court  by 
the  defendant  in  error,  asking  that  the  ap- 
peal be  dismissed  because  no  brief  has  been 
filed  by  the  plaintiff  in  error.  No  brief  has 
been  filed  by  the  plaintiff  in  error  in  com- 
pliance with  the  rules  of  this  court,  and  no 
excuse  Is  offered  why  the  same  has  not 
been  done,  and  for  that  reason  the  motion  Is 
sustained,  and  the  appeal  is  dismissed.  In 
said  motion  it  is  also  asked  that.  In  the 
event  the  appeal  Is  dismissed  by  this  court, 
judgment  be  rendered  against  the  sureties 
on  the  supersedeas  bond  filed  and  approved 
in  the  trial  conrt,  staying  execution  on  the 
judgment  so  entered  in  said  cause.  On  ap- 
peal to  this  court  from  said  Judgment  a  su- 
persedeas bond  was  filed  and  approved  in 
the.  trial  court,  the  same  being  executed  by 
the  plaintiff  In  error  as  principal,  and  Loyd 
Cox,  M.  A.  Johnson,  W.  A.  Fitzgerald,  L.  W. 
Lee,  and  J.  F.  McMillan  as  sureties,  to  stay 
said  Judgment.  By  virtue  of  the  provisions 
of  chapter  249  of  the  Session  Laws  of  1915, 
as  construed  in  the  case  of  Long  v.  Lang,  162 
Pad  1078,  and  Butts  v.  Bothschild  Bros.  Hat 
Co.,  169  Pac.  246  (not  yet  ofl[lcIalIy  reported), 
the  motion  for  Judgment  against  the  said 
sureties  on  the  supersedeas  bond  is  sus- 
tained. 

Judgment  is  therefore  entered  in  this  court 
against  Loyd  Cox,  M.  A.  Johnson,  W.  A. 
ntzgerald,  L.  W..  Lee,  and  J.  F.  McMillan 
in  the  sum  of  1183.55,  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  and  after  the  9tb  day  of  November,  A. 
D.  1914,  and  all  costs  of  this  action. 

PER  CURIAM.    Adopted  In  whole. 


ELLIOTT  V.  COGGSWBLL.     (No.  6035.) 
(Supreme  Court  of  Oklahoma.    Sept.  12,  1916.) 

(Byllabu*  by  the  Court.} 

Appeai.  and  Ebsob  9=9 1236  —  Supersedeas 

Bond— SuBETiEs  on— LiABiLrrr. 
Where  the  supetsedeas  bond  is  filed,  and 
on  appeal  to  this  court  the  judgment  of  the 
lower  court  is  affirmed,  on  motion  of  appcUoe 
judgment  will  be  entered  in  this  court  against 
the  sureties  on  the  appeal  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  477&-4784 ;  Dec.  Dig.  «=> 
1236.] 

Commissioners*  Opinion,  Division  No.  4. 
Error  from  County  Court  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  L.  S.  <>>gg8well  against  W.  E. 
Elliott  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  The  Judgment 
was  affirmed,  plaintiff  moves  for  Judgment 
against  the  sureties  on  the  supersedeas  bond. 
Motion  sustained. 

See,  also,  165  Pac.  1146. 

Schaeffer  Sc  Kerrigan,  of  Tulsa,  for  plain- 
tiff in  error.  Randolph,  Haver  &  Shirk,  of 
Tnlsa,  for  defendant  in  error. 

MATHEWS,  C.  On  September  4, 1913,  de- 
fendant in  error  recovered  a  Judgment  in 
the  county  court  of  Tulsa  county  against 
plaintiff  in  error  in  the  sum  of  $140,  with 
interest  and  costs.  Plaintiff  in  error  per- 
fected bis  appeal  from  said  Judgment  to  this 
court,  and  on  the  27th  day  of  October,  1913, 
a  supersedeas  bond  in  the  sum  of  $300,  slgur 
ed  by  Thomas  J.  Walsh  and  A.  Campbell 
as  sureties,  was  filed  in  said  county  court 
and  duly  approved.  On  March  7,  1916,  the 
Judgment  of  the  trial  court  was,  in  all  things, 
affirmed  by  this  court.  Defendant  In  error 
now  asks  for  Judgment  against  said  sureties 
which  is  allowed. 

Judgment  Is  therefore  entered  in  tbla  oonrt 
against  the  said  Thomas  J.  Walsh  and  A. 
Campbell,  sureties  on  said  supersedeas  bond;, 
in  the  snm  of  $140,  with  Interest  thereon  at 
the  rate  of  10  per  cent  per  annum  (being 
the  rate  said  Judgment  bears)  from  the  4tb 
day  of  September,  1913,  and  for  costs,  for 
whldt  execution  may  issue. 

PER  CURIAM.    Adopted  tn  whole. 


LEIGHTON  v.  OROWELL  et  al.    (No.  7474.) 
(Supreme  Court  of  Oklahoma.     Sept  12,  1916.) 

(Syllahtu  by  the  Oovrt.) 

Pleamno  ©=>343— Jxtogmknt  on— Dxtensk. 

Where  the  petition  states  a  cause  of  action 
and  the  answer  does  not  allege  new  matter,  it  ia 
error  for  the  court  to  render  judgment  for  the 
defendants  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1048-1051 ;  Dec  Dig.  <8=»343.] 

Commissioners'  Opinion,  Division  No.  S. 
Error  from  District  Court,  Woods  County; 
W.  C.  Crow,  Judge. 


CssFor  otiiar  easai  see  same  topic  and  KBY-NDMBER  In  all  Key-Numbered  DlsnU  and  Indexes 


Digitized  by 


Google 


ii2d 


i5&  PACIBIO  BBPOKTBB 


(OkL 


Action  hj  Elton  I^  Lel^ton,  as  adminis- 
trator of  tbe  estate  of  Jobn  S.  Wagner,  de- 
ceased, against  Oeorge  W.  Crowell,  J.  A. 
Stine,  and  G.  B.  NlckeL  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Bevers- 
ed  and  remanded. 

Charles  B.  Alexander,  of  Woodward,  for 
plaintiff  In  error.  B.  W.  Snoddy,  of  Alva, 
for  defendants  in  error. 

HITTENHOUSB,  O.  On  April  12,  1904, 
George  W.  Orowell,  was  appointed  adminia- 
trator  of  the  estate  of  John  S.  Wagner,  de- 
ceased, and  executed  a  bond  In  the  penal  sum 
of  $12,000,  with  J.  A.  Stlne  and  G.  B.  Nickel 
as  sureties,  conditioned  upon  the  faithful 
performance  of  his  duties  as  administrator. 
It  is  alleged  in  the  petition  that  the  admin- 
istrator did  not  faithfully  perform  his  duties ; 
that  in  May,  1904,  he  converted  the  proper- 
ty of  said  estate  into  cash  which  he  com- 
mingled with  his  indlTldnal  money  and  used 
.  for  his  own  profit  and  benefit ;  that  he  made 
no  report  to  the  court,  nor  has  he  rendered 
an  exhibit  under  oath  showing  the  amount 
of  money  received  and  expended  by  him ;  nor 
has  he  paid  over  the  proceeds  from  said  prop- 
erty to  the  persons  entitled  thereto;  that  in 
August,  1911,  the  heirs  of  John  S.  Wagner, 
deceased,  filed  a  petition,  setting  forth  the 
defaults  and  mismanagement  of  the  said  es- 
tate by  the  defendant  George  W.  Orowell,  and 
on  November  9,  1911,  a  citation  was  duly  is- 
sued and  served,  upon  him  in  the  same  man- 
ner as  a  summons  in  a  dvU  action,  requiring 
him  to  appear  at  a  time  certain  and  then  and 
there  show  cause  why  an  attachment  should 
not  be  Issued  to  compel  him  to  render  an  ac- 
count and  report,  and  requiring  such  report 
to  be  made  at  said  time  and  place;  that  on 
March  11, 1912,  the  heirs  filed  a  duly  verified 
petition,  setting  forth  the  facts  of  the  mis- 
management of  the  estate,  and  asking  that 
the  defendant  George  W.  Crowell  be  removed 
and  his  letters  of  administration  revoked, 
which  was  sat  for  hearing  April  22,  1912,  and 
a  citation  Issued,  citing  him  to  appear  on  said 
day  and  show  canse  why  he  should  not  be  re- 
moved and  his  letters  of  administration  revok- 
ed. X'pon  hearing  the  evidence,  tbe  court  made 
an  order,  removii^g  him  and  revoking  his  let- 
ters of  administration;  that  on  September 
9,  1912,  the  plaintiff,  Blton  L.  Leighton,  was 
duly  appointed  administrator  of  said  estate, 
and  qualified  and  entered  upon  the  duties  of 
such  office  as  the  successor  of  George  W. 
Crowell ;  that  on  November  16, 1912,  he  filed 
an  account  thereof  with  the  court,  whereupon 
the  court  appointed  a  time  and  place  for  the 
hearing  of  the  same,  which  report  was  served 
upon  George  W.  Crowell,  and  he  was  g;lven 
due  and  legal  notice  of  the  hearing  and  settle- 
ment of  such  report.  At  this  hearing  he  did 
not  appear,  and  the  oooit  found  that  there 


was  due  and  payable  from  Oeorge  W.  Cro- 
well, to  said  estate  the  sum  of  16,739.00  with 
interest  whldi  he  was  ordered  to  deliver  to 
the  plaintiff  and  in  default  thereof  the  plain- 
tiff was  authorized  to  institute  this  action; 
that  In  January,  1913,  a  citation  was  issued 
and  duly  served  upon  George  W.  Crowell,  re- 
citing the  amount  found  due,  and  command- 
ing the  said  George  W.  Crowell  to  pay  said 
sum  to  the  plaintiff;  that  no  part  has  ever 
been  paid,  and  there  is  due  from  the  defend- 
ants, George  W.  Crowell,  J.  A-  Stlne,  and 
G.  B.  Nickel,  to  the  plaintiff,  the  said  sum 
so  found  due.  The  defendants  filed  a  general 
denial;  no  reply  was  filed.  A  motion  for 
Judgment  on  the  pleadings  in  favor  of  the 
defendants  was  sustained,  and  it  is  asslg^ned 
as  error:  (1)  That  the  Judgment  upon  the 
pleadings  was  contrary  to  law;  (2)  that  tbe 
answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  plaintiff's  petitltm. 
The  petition  alleged  facts.  If  true,  sufiSdent 
to  show  that  the  county  court  had  Jurisdic- 
tion of  the  parties  and  of  the  subject-matter, 
and  in  entering  Judgment  of  January  4,  1913, 
fixed  the  liability  of  the  former  administra- 
tor and  his  sureties,  and,  when  so  fixed,  the 
defendants  cannot  go  behind  such  Judgment 
or  inquire  into  the  merits.  It  was  held  in 
Irwin  V.  Backus,  25  Cal.  214,  85  Am.  Dec. 
125,  that: 

"Sureties  may  show  in  defense,  when  sued  op- 
en administrator's  bond  for  a  breach  thereof  by 
the  principal  io  not  paying  over  a  sum  fonnd 
due  by  the  probate  court  and  decreed  by  snch 
court  to  be  paid,  tibat  the  bond  was  not  made, 
or  that  such  decree  was  not  made,  or  that  if 
made,  the  same  has  been  obeyed,  or  that  it  was 
obtained  by  fraud  or  collusion ;  but  they  cannot 
show  that  the  court  has  erred  in  making  the 
decree,  or  that  no  assets  ever  came  into  the  po«- 
BessioD  of  the  administrator,  although  the  coart 
had  so  fonnd  and  adjudged." 

See,  also,  Spencer  v.  Houghton,  68  CaL  82, 
8  Pac.  679;  Power  t.  Bermester,  12  N.  T. 
Supp.  26.1 

In  the  Instant  case  Judgment  was  entered 
upon  the  pleadings;  and,  as  the  answer  did 
not  contain  any  new  matter,  but  merely  a 
denial  of -the  allegations  already  set  forth  in 
the  plaintiff's  petition,  it  was  not  necessary 
for  the  plaintiff  to  reply  to  the  answer.  Wil- 
son V.  Fuller,  9  Kan.  176 ;  Mackey  v.  Brlggs, 
16  Colo.  143,  26  Pac.  131 ;  Netcott  ▼.  Porter 
et  aL,  19  Kan.  131 ;  Barnes  y.  Davis  et  al.. 
30  Okl.  611,  120  Paa  276. 

It  therefore  follows  that  the  court  erred 
in  rendering  Judgment  on  the  pleadings,  and 
the  Judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial  npon  the 
merits. 

PER  CURIAM.    Adopted  In  whole. 


'Reported  In  tall  In  th*  Naw  York  Supplemont: 
raported  aa  a  mamonuidum  daolaloB  wltbont  oplnloa 
in  U  Hun.  (01. 
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JOHNSON  T.  JOHNSON  et  al.     (No.  8127.) 
(Supreme  Court  of  Oklahoma.    Sept.  12,  IQIS.) 

(Syllalut  ly  the  Court.) 

1.  GUABDIAN  AMD  WABP  <8=>107— SaLBS.— COI/- 

LATEBAi,  Attack. 
Where,  in  an  action  in  ejectment,  the  plain- 
tiff in  order  to  prove  title  to  herself  assailed  the 
Talidity  of  the  record  of  the  county  court,  ap- 
pointing for  her  a  guardian,  who  as  such,  pur- 
suant to  an  order  of  the  court,  had  suheequently 
sold  and  conveyed  the  land  in  controversy  to  one 
4^  the  defendants,  held,  that  such  was  a  collat- 
eral attack,  and  that  the  record,  being  one  of  a 
court  of  general  jurisdiction,  as  to  probate  mat- 
ters could  not  be  impeached  by  any  evidence  or 
allegation  that  the  guardian  appointed  by  the 
county  court  was,  himself,  at  the  time  of  aueh 
appuiutment,  a  minor. 

[Ed  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §  117;    Dec.  Dig.  ®=9l07.] 

2,  GUAKDIAN  AND  WABD  ®=»17  —  APPOINT- 
ment of  guabdian— coixatebai,  attack— 
Pbesumption. 

The  appointment  of  a  guardian  for  a  minor 
by  the  county  court  imports  general  jurisdiction 
in  the  court  so  to  do,  and,  the  record  thereof 
being  regular  upon  its  face,  it  will  be  inferred, 
from  the  fact  that  such  appointment  was  made, 
that  aU  the  f^cta  necessary  to  vest  the  court 
with  jurisdiction  to  make  the  appointment,  in- 
duding  the  determination  of  the  proper  qualifi- 
cations of  the  guardian  appointed,  had  been 
found  to  exiat  before  such  appointment  was 
made. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  |  19;   Dec.  Dig.  <S=»17.] 

CommissloDers'  Opinion,  Dlvlaion  No.  2. 
Appeal  from  District  Court,  Oraig  County; 
Preston  S.  DavlB,  Judge. 

Action  In  ejectment  by  Bmma  Johnson 
(nte  Buasey)  against  J.  El.  Johnson  and  oth- 
ers. A  demurrer  was  sustained  to  plaintiff's 
reply,  from  which  ruling  plaintiff  appeals. 
Afl9rmed. 

Edgor  Anderson,  of  Claremore,  and  W.  T. 
HutcUlngs,  of  Musl^ogee,  for  plalntifl  in  error. 
Holtzendorir  &  Holteeudorff,  of  Claremore, 
ft>r  defendant  In  error  Patton. 

BUBFOKD,  C.  This  was  an  action  In 
ejectment  brought  by  ESmma  Johnson  to  re- 
cover certain  real  property  In  Craig  county. 
The  petition  was  In  the  usual  form.  The 
Deming  Investment  Company  disclaimed. 
The  defendant  Patton  answered  that  his  co- 
defendant,  J.  E.  Johnson,  the  husband  of  the 
plaintur,  had  theretofore  been  appointed 
plaintiff's  guardian  by  the  county  court  of 
Craig  county;  that  after  such  appointment 
be  had  regularly  sold  and  conveyed  the  land 
in  controversy  under  order  and  confirmation 
of  the  county  court  to  J.  H.  Frogge,  who  had 
in  turn  conveyed  the  land  to  the  defendant 
Patton;  that  the  defendant  was  without 
knowledge  of  any  defect  in  the  proceedings; 
and  that  the  same  were  regular  upon  their 
face.  Copies  of  the  various  orders  of  ap- 
pointment and  the  proceedings  relative  to  the 
sale  were  attached  to  the  answer.    Beply- 


ing,  the  plaintiff  alleged  that  all  $be  proceed- 
ings set  up  in  the  defendant's  answer  were 
void  for  the  reason  that  her  husband,  J.  E. 
Johnson,  who  had  been  appointed  her  guard- 
ian, and  who  effected  the  sale  of  the  land  in 
controversy,  was  at  the  time  of  the  appoint- 
ment himself  a  minor,  and  was  therefore 
Incapable  of  becoming  or  acting  as  her  guard- 
ian. To  this  reply  a  general  demurrer  on  be- 
half of  the  defendant  Patton  was  sustained, 
the  court,  however,  granting  time  to  the 
plaintiff  to  bring  proper  proceedings  in  the 
county  court  of  Craig  county  to  set  aside  the 
judgment  of  that  court.  This  flie  plaintiff 
refused  to  do,  and,  standing  upon  her  demur- 
rer, brings  the  cause  here  for  review. 

[1 , 2]  There  is  no  question  of  fraud  raised 
In  the  briefs,  the  sole  propositions  involved 
being  whether  or  not  It  waa  competent  for 
the  plaintiff  to  allege  and  prove  in  the  action 
that  her  guardian  was  at  the  time  of  his  ap- 
pointment a  minor,  and,  if  so,  whether  or  not 
a  minor  could  properly  become  the  guardian 
of  another  minor  in  this  state.  The  latter 
pr<^osltlon,  under  the  conclusions  we  have 
reached,  is  not  before  us  for  decision. 

It  seems  clear  under  the  declsicHis  of  this 
court  in  Baker  v.  Cureton,  150  Pac.  1090, 
Hathaway  v.  Hoffman,  153  Pac.  184,  and 
Scott  V.  Abraham,  169  Pac.  270,  No.  7359,  not 
yet  officially  reported,  that  the  allegations 
by  the  plaintiff  as  to  the  minority  of  a  guard- 
ian could  not  properly  be  entertained  In  this 
action,  and  therefore  the  demurrer  was  prop- 
erly sustained.  The  cases  above  cited  clear- 
ly set  forth  the  principle  that  the  county 
courts  in  this  state,  In  the  exercise  of  their 
powers  In  probate,  are  courts  of  general  ju- 
risdiction, that  their  records,  regular  upon 
their  face,  cannot  ordinarily,  in  an  action  of 
ejectment,  be  Impeached  by  evidence  aliunde 
the  record,  and  that  in  appointing  guardians,- 
where  the  record  is  regular  upon  its  face,  this 
court  win  presume  that  every  jurisdictional 
fact  was  determined  by  the  trial  court,  and 
became  a  part  of  its  judgment.  In  Hatha- 
way V.  Hoffman  and  Scott  v.  Abraham,  su- 
pra, it  was  sought  to  be  proved  that  the 
minors  were  not  actual  residents  of  the 
county  in  which  their  guardian  was  appointed 
at  the  time  of  such  appointment.  It  was 
said  in  Hathaway  v.  Hoffman,  supra: 

"The  record  of  the  county  court  being  silent 
as  to  the  residence  of  tliese  minors  at  the  time 
this  appointment  waa  made,  it  is  but  foir  to  pre- 
sume, in  aid  of  the  jurisdiction  of  the  court  to 
make  the  appointment,  that  the  court  before 
making  it  took  evidence,  as  was  its  duty  to  do, 
and  found  the  facts  to  be  that  their  residence  at 
that  time  was  in  Atoka  county." 

So  In  the  case  at  bar  It  was  the  duty  of  the 
court  to  determine  whether  or  not  the  guard- 
Ian  appointed  was  a  person  qnalified  to  ac- 
cept the  appointment  Having  appointed  him, 
and  the  record  being  regular  upon  Its  face, 
this  court  must  assume  that  the  county  oourt 
determined  that  the  person  appointed  was 
qualified  to  become  the  guardian  of  the  minor 
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plaintiff.  If  the  conrt  erred  In  his  conclu- 
sions in  this  regard  his  ruling  was  subject 
to  review  upon  appeal,  but  clearly  such 
Judgment  of  the  county  court  Is  not  subject 
to  review  upon  collateral  attack  in  ejectment. 
Judgment  aJtUrmed. 

PER  CUBIAM.    Adopted  In  whole. 


COPELAND  v.  COPELAND.    (No.  7546.) 
(Supreme  Court  of  Oklahoma.    Sept  12,  1916.) 

(Syllabut  by  the  Court.} 

Divorce  <£=>303(2)— Oustodt  o»  Ohildbek— 

Cab£  or  Pasents. 
When  In  bu  action  for  divorce  a  decree  has 
been  rendered  granting  the  hueband  a  divorce 
and  awarding  him  the  exclusive  care,  custody, 
and  education  of  their  minor  son,  and  directinc 
that  the  actual  custody  of  said  child  be  placed 
with  the  husband's  parents,  and  according  the 
wife  the  privilege  of  visiting  said  child  twice 
each  month  without  the  hearmg  of  and  without 
interference  from  any  person,  and  directing  the 
husband's  parents  to  treat  her  as  a  guest  durine 
the  period  of  her  visits,  and  when  the  right  of 
visitation  has  not  been  accorded  the  wife  accord- 
ing to  the  spirit  and  intent  of  the  decree,  the 
court  has  the  authority  to  modify  its  order  and 
place  said  child  a  portion  of  the  time  with  the 
parents  of  the  wife,  they  being  in  every  way 
suitable,  so  that  her  right  of  visitation  may  be 
enforced. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  {  795;   Dec.  Dig.  «=>303(2).] 

Error  from  Superior  Court,  Pottawatomie 
County;  Leander  G.  Pitman,  Judge. 

Suit  for  divorce  by  Jack  (3opeland  against 
Oble  Copeland.  There  was  a  Judgment  for 
plaintiff,  and  the  husband  was  granted  ex- 
clusive care  and  custody  of  a  minor  clilld 
of  the  marriage.  The  order  was  subsequent- 
ly modified,  and  plaintiff  brings  error.  Af- 
firmed. 

S.  F.  Bailey,  of  Maud,  and  Edward  Howell, 
of  Shawnee,  for  plaintiff  In  error.  H.  B. 
Smith,  of  Shawnee,  for  defendant  in  error. 

HABDY,  J.  Plaintiff  in  error  was  granted 
a  decree  of  divorce  from  defendant  In  error 
in  the  district  court  of  Pottawatomie  county 
on  the  26th  d&y  of  October,  1914,  and  was 
awarded  the  exclusive  care,  custody,  and 
education  of  their  minor  child,  Darrell  Gas- 
ton, with  directions  that  the  actual  personal 
custody  of  said  child  should  be  with  the 
father  and  mother  of  plaintiff  In  error,  Mr. 
and  Mrs.  J.  B.  Copeland,  granting  to  de- 
fendant in  error  the  privilege  of  visiting 
said  child  at  their  home  twice  each  month 
without  the  hearing  or  presence  of  any  one 
and  without  interference,  and  directing  the 
said  Mr.  and  Mrs.  Copeland  to  treat  defend- 
ant In  error  kindly  and  as  a  gnest  during 
the  period  of  her  visits. 

On  March  29,  1915,  there  was  filed  in  the 
trial  conrt  a  motion  to  modify  the  order 
theretofore  made  so  as  to  place  the  custody 


of  said  child  one-half  the  time  with  the 
parents  of  defendant.  Much  testimony  was 
taken  at  the  hearing,  at  the  conclusion  of 
which  the  conrt  modified  the  order  there- 
tofore made,  and  awarded  the  custody  of  said 
child  during  the  months  of  June  and  Decem- 
ber to  the  parents  of  defendant,  and  foe 
the  remainder  of  the  year  the  custody  of 
said  child  was  to  continue  as  before.  It  Is 
from  this  order  that  error  is  prosecnted. 

The  entire  case  Is  presented  in  this  coon 
upon  the  theory  that,  the  custody  of  this 
child  having  been  placed  with  the  father 
and  mother  of  plaintiff,  and  no  change  hav- 
ing been  shown  In  the  condition  of  plain- 
tiff or  his  parents,  the  court  was  without 
authority  to  modify  the  decree  under  tta« 
rule  announced  in  Stanfield  v.  Stanfield,  22 
Okl.  574,  98  Pac.  334.  This  contention  re- 
quires a  review  of  the  evidence  taken  at  the 
hearing.  No  attempt  was  made  to  show 
that  plaintiff  was  an  onflt  person  or  that 
there  had  been  any  change  in  his  condition, 
nor  that  the  paternal  grandparents  were 
unsuitable,  except  as  hereinafter  pointed  out. 
Evidence  was  introduced  to  show  that  Mr. 
and  Mrs.  B.  L.  Bristow,  the  father  and 
mother  of  defendant,  were  in  every  way  suit- 
able; that  they  were  peaceable,  moral,  in- 
dustrious, law-abiding  citizens;  that  Mr. 
Bristow  was  engaged  in  the  mercantile  busi- 
ness, and  enjoyed  the  confidence  and  respect 
of  those  who  knew  him.  Mr.  Copeland  was 
about  70  y.ears  of  age  and  his  wife  was 
about  65.  All  their  children  were  grown  and 
were  married,  and  they  were  rearing  a  girl 
about  14  years  old.  Mr.  Bristow  was  47 
and'  his  wife  44,  and  they  had  a  family  of 
seven  children  of  various  ages.  Plaintiff 
was  earning  $45  per  month  as  a  clerk  in  a 
grocery,  while  Mr.  Bristow  was  paying  de- 
fendant as  a  derk  in  his  store  $50  per 
month.  After  the  litigation  was  commenced 
and  the  custody  of  the  child  was  awarded  to 
plaintiff  with  the  privilege  to  defendant  of 
visiting  It,  said  child  was  taken  to  the  home 
of  Mr.  and  Mrs.  Copeland.  There  Is  some 
controversy  as  to  whether  this  was  before 
or  after  the  rendition  of  the  final  Jadgment. 
The  trial  court  evidently  took  the  view  that 
this  was  after  the  former  decree,  and  while 
the  child  was  thus  at  the  home  of  the  Cope- 
lands,  defendant,  in  company  with  her  moth- 
er, Mrs.  Bristow,  visited  the  home  of  the 
Copelands  for  the  purpose  of  being  with  her 
child.  While  there  Mr.  Copeland  remained 
in  her  presence,  not  permitting  her  to  visit 
the  (dilld  alone,  and,  According  to  the  evi- 
dence of  defendant,  was  mad  during  the  en- 
tire time,  treating  her  discourteously,  swear- 
ing and  using  vile  language,  and  stating  to 
her  in  the  presence  and  hearing  of  the  child 
and  of  her  mother  that  she  (defendant)  ought 
not  to  have  married  his  son,  that  she  was 
not  worthy  of  him,  did  not  have  any  friends, 
and  ought  not  to  be  allowed  to  see  the  child, 
and  that  this  conrse  of  conduct  and  man- 
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ner  of  talking  was  oontlnned  during  the 
period  of  the  Tlstt.  When  they  first  ar- 
rived at  the  home  of  the  Copelands  Mrs. 
Brlstow  remained  sitting  In  the  bnggy  and 
asked  defendant  to  bring  the  child  to  the 
bnggy  BO  she  could  see  it,  and  Mr.  Oopeland 
refused  to  permit  this  to  be  done.  At  an- 
other time  when  defendant  visited  their  home 
she  stayed  all  night,  and  vrhile  at  the  evening 
meal  requested  the  clilld  to  sit  in  her  lap 
during  the'  meal.  Mr.  Copeland  interfered 
and  forbade  the  child  doing  so  and  when 
she  attempted  to  take  the  child  in  her  lap 
told  her  if  she  could  not  behave  to  leave 
the  bouse.  The  child  told  defendant  In  the 
hearing  of  Mrs.  Brlstow  that  Mr.  and  Mrs. 
Copeland  bad  told  It  not  to  like  its  mother. 
The  third  time  she  attempted  to  vldt  the 
dilld  she  arrived  at  the  C!<q>eland'8  late  one 
evening  and  was  refused  permission  to  stay 
that  nl^t.  Upon  this  occasion  she  left 
with  the  child,  going  to  various  places,  and 
was  finally  found  in  CaUfomla.  There  was 
evidence  tending  to  thow  that  she  was  ac- 
companied by  a  man  named  Campbell  with 
whom  she  occupied  the  same  room  at  a  room- 
ing house  for  as  many  as  two  nights.  While 
there  she  became  sick  and  underwent  an 
operation.  Plaintiff,  learning  of  her  where- 
abouts, caused  her  to  be  arrested  upon  a 
charge  of  kidnapping.  She  then  returned  to 
Oklahoma  without  reaulsltlon  papers  and 
presented  to  the  court  her  motion  to  modify 
the  final  order  theretofore  made,  with  the  re- 
sult stated. 

The  authority  of  the  court  to  modify  the 
order  did  not  depend  solely  upon  whether 
there  has  been  any  change  in  the  circum- 
stances of  the  person  to  whom  the  custody 
of  the  child  had  previously  been  awarded, 
but  the  court  was  authorized  to  inquire  into 
the  conditions  existing  and  determine  wheth- 
er its  order  as  to  the  right  of  visitation  ac- 
corded the  mother  had  been  complied  with, 
and,  if  not,  to  enforce  said  order  by  placing 
the  child  where  such  right  could  be  enjoyed 
in  accordance  with  the  spirit  of  the  order. 
The  welfare  of  the  child  Is  an  element  which 
may  always  be  considered  in  determining 
th»  right  to  its  custody.  Section  8881,  Bev. 
L.  1910;  Jamison  v.  Gilbert,  38  OkL  757, 
135  Pac.  842,  47  L.  R.  A.  (N.  S.)  1133. 

In  Allison  V.  Bryan,  26  OkL  620,  109  Pac. 
834,  80  L.  R.  A  146,  138  Am.  St  Bep.  988, 
the  custody  of  an  illegitimate  child  had  been 
awarded  to  the  father  without  the  privilege 
of  visitation  being  accorded  to  the  mother. 
Thereafter,  upon  application  to  the  court, 
the  father  was  required  to  produce  the  child 
twice  each  month  at  the  town  of  Norman  In 
order  that  the  mother  might  see  the  chOd 
ajone  and  in  the  absence  of  any  other  per- 
son. Allison  refused  to  comply  with  this  or- 
der, and  was  adjudged  guilty  of  contempt 
and  appealed.  In  the  discussion  of  the  case 
this  court,  after  reviewing  a  number  of  au- 
thorities, said: 


"From  the  foregoing- it  vHI  be  laen  that  under 
practically  every  and  ail  conditions  the  parent, 
m  some  instances  the  father,  and  in  others  the 
mother,  whUe  losing  the  right  of  custody  of  their 
children,  liave  in  every  instance  received  at  the 
hands  of  the  court  recognition  of  their  right  of 
visitation.  It  is  true  the  foregoing  cases,  other 
than  the  opinion  of  tills  court,  present  those  only 
in  which  uie  question  arose  between  parents  of 
legitimate  children,  but  the  underlying  reason  for 
the  rule  was  in  each  instance  that  the  one  ac- 
corded the  right  was  a  parent,  and  that  it  was 
in  accord  with  hnmani^  and  right  living  and 
the  best  interest  of  the  child  that  it  be  not  es- 
tranged." 

The  court  quotes  the  language  used  In  AI- 
Uson  et  al.  v.  Bryan,  21  OkL  667,  97  Pao.  282, 
18  L.  B.  A.  (N.  S.)  931, 17  Ann.  Cas.  468.  which 
was  a  case  where  habeas  corpus  had  been 
sued  out  for  the  same  child,  and  the  custody 
held  properly  to  belong  to  the  father,  where 
It  was  said: 

"We  would  not  have  It  anderstood,  however, 
that  in  thus  declaring  the  law  we  hold  be  should 
not  see  his  mother,  be  with  her,  or  Iw  permitted 
to  enjoy  her  society,  nor  she  his.  Not  at  aU. 
Under  the  Judgment  rendered  in  this  case  In 
the  lower  court  provision  was  made  for  the  Ei- 
ther to  visit  the  child,  and  the  successful  re- 
spondents should  not  b«  deaf  to  the  common 
promptings  of  humanity  which  dictate  that  the 
child  and  the  mother  be  granted  the  utmost 
possible  latitude  for  social  communion  consistent 
with  the  new  duties  placed  upon  alL  In  case 
of  sickness  or  accident  the  mother  should  be 
promptly  notified,  and,  if  she  desires,  permitted 
to  attend,  care  for,  and  nurse." 

The  trial  court  evidently  entertained  the 
view  that  its  order  i>ermitting  the  mother 
to  visit  the  child  had  not  been  complied  with, 
and  that  the  grandparents  with  whom  the 
child  was  living  were  attempting  to  poison 
its  mind  against  her,  and  were  depriving 
her  of  the  privilege  of  enjoying  communion 
with  the  child  according  to  the  spirit  and 
puriKtse  of  the  original  decree.  Counsel  say 
that  by  her  conduct  she  forfeited  her  right  to 
the  custody  of  the  child,  and  because  no 
change  has  been  shown  In  the  condition  ex- 
isting at  the  time  of  the  first  order  the  modi- 
fication thereof  was  void.  This  Is  saying, 
in  effect,  that  the  affection  of  this  mother  for 
her  child  counts  for  naught,  and  that  its 
welfare  depends  upon  the  financial  condition 
of  the  person  in  whose  custody  it  was  placed, 
and  will  not  be  affected  by  being  deprived  of 
association  with  its  mother  and  of  the  love 
which  she  entertains  for  and  yearns  to  bestow 
upon  it,  but  will  be  best  subserved  by  per- 
mitting a  continuance  of  the  conduct  of  its 
grandparents,  who,  according  to  defendant's 
claim,  Insult  and  taunt  her  in  the  presence 
of  the  child,  and  teach  it  not  to  like  her. 

The  original  decree  directed  that  defendant 
be  given  the  privilege  twice  each  mouth  of 
visiting  the  child  and  having  it  with  her 
during  the  entire  day  out  of  the  presence  of 
and  without  Interference  from  any  person, 
and  that  she  be  treated  as  a  guest  during 
such  visit  That  this  order  has  not  been 
obeyed  is  liianifest.  In  tliat  during  her  visit 
the  grandparents  have  not  permitted  her 
communion  with  the  child  to  be  out  of  their 
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presence  and  without  Interference  by  them 
as  directed,  and  the  coart,  looking  to  the  best 
Interest  of  the  child  In  making  provision  for 
communion  with  the  mother  so  that  Its  love 
for  her  might  not  be  estranged,  and  that 
she  should  not  become  an  object  of  aversion 
and  hatred,  had  the  right  to  modify  Its  or- 
der and  give  such  further  direction  as  was 
necessary  to  efTect  Its  purpose.  The  child 
was  the  legitimate  offspring  of  a  lawful  mar- 
riage between  the  parties  and  was  of  tender 
years,  and,  though  the  mother  may  have  ei> 
red,  her  sin  did  not  dry  up  the  wellsprlngs 
of  mother  love  and  forfeit  all  right  upon  her 
part  to  visit  with  and  enjoy  the  association 
of  her  own  offspring.  Neither  does  the  law 
so  declare,  but  recognizes  this  right,  so  long 
as  the  welfare  of  the  child  will  not  be  en- 
dangered thereby.  It  was  said  In  Allison  v. 
Bryan,  supra,  that  "it  was  In  accord  with 
humanity  and  right  living  and  the  best  inter- 
ests of  the  child  that  it"  be  not  estranged, 
and,  according  to  the  language  used  in  Alli- 
son et  al.  V.  Bryan,  21  Okl.  557,  18  L.  B.  A. 
(N.  S.y  931,  17  Ann.  Cas.  468,  the  "common 
promptings  of  humanity  dictate  that  the  child 
and  the  mother  be  granted  the  utmost  pos- 
sible latitude  for  social  communion  consistent 
with  the  new  duties  placed  upon  all." 

There  la  nothing  In  the  evidence  that  makes 
it  api)arent  the  moral  or  physical  welfare 
of  the  child  will  be  endangered  by  a  compli- 
ance with  the  modified  order.  The  maternal 
grandparents  are  morally  fit  and  flnandally 
able  to  do  as  well  by  the  child  as  the  paternal 
grandparents,  and  entertain  an  affection  for 
the  child  similar  to  that  possessed  for  their 
own,  and  the  defendant  may  there  enjoy  that 
association  with  the  child  without  interrup- 
tion, which  is  her  right  by  nature,  and  Is  dic- 
tated by  the  common  promptings  of  human- 
ity, and  was  accorded  her  by  the  original 
decree,  but  denied  her  by  the  acts  of  the  pa- 
ternal grandparents.  Neither  can  the  fact, 
as  already  stated,  that  she  was  adjudged 
not  suitable  to  have  the  exclusive  custody  of 
the  child,  prevent  the  court  from  making  the 
modification.  In  Haley  v.  Haley,  44  Ark. 
429,  the  Supreme  Court  of  Arkansas  said : 

"The  privilege  of  visitine  accorded  to  the 
mother  is  a  plain  dictate  of  humanity,  in  the 
absence  of  any  reason  to  suppose  that  the  privi- 
lege would  be  abused  to  the  injury  of  the  boy. 
There  was  none  in  this  case.  The  charges  of 
immorality  against  the  mother  were  not  sustain- 
ed. She  is  shown  to  be  an  industrious,  hard- 
working woman,  and  a  good  woman,  by  nil  tl>f 
witnesses,  except  the  defendant  But  had  it 
been  otherwise  the  permission  to  visit  would  not 
be  necessarily  erroneous.  The  court  should  re- 
gard the  maternal  instinct  in  the  veriest  trull 
that  walks  the  streets,  taking  proper  care  that 
it  does  not  lead  to  corruption  of  the  offspring. 
It  is  the  strongest  and  lioliest  sentiment  of  hu- 
manity, the  freest  from  selfishness  or  impurity, 
and  often  the  last  hope  of  redemption  for  fallen 
natures." 

.  There  was  ample  evidence  to  warrant  the 
f»ttrt  in  modifying  the  original  decree,  and 
ibo  order,  appealed  from  is  affirmed. 


BliACE  et  al.  t.  OBTSSI^DR  «t  al, 
(No.  8421.) 

(Supreme  Court  of  Oklahoma.    Sept  12,  1916.) 

(SyTlabiu  by  th«  Court.) 

1.  CoNBTrnmoNAi,  Law  ®=>42  —  Cosstitu- 

TIONALrTT  op  STATOTBS— DETERMINATION  Or 

QuKsnoN. 
The  Supreme  Court  will  not  pass  upon  the 
constitutionality  of  an  act  of  the  Legialature,  nor 
of  any  of  its  provisions,  until  there  is  presented 
a  proper  case  in  which  it  is  made  to  appear 
that  the  pertaon  complaining  by  reason  thereof 
has  been  or  is  about  to  be  denied  some  right  or 
privilege  to  which  he  was  lawfully  entlded  or 
who  is  about  to  be  subjected  to  some  of  its 
burdens  or  penalties. 

[Ed.  Note.— Fdr  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §{  89,  40;  Dec.  Dig.  «=>42.] 

2.  Taxation  <S=s>462— Coixeotioh  —  Irjuho- 

TION. 

Section  4881,  Revised  Laws  1910,  which 
authorized  the  issuance  of  an  injunction  to  re- 
strain the  iUegal  levy  and  collection  of  a  tax, 
has  l>een  modified  in  respect  to  matters  at  tax- 
ation by  section  7  of  chapter  107,  Seesiou  L«wa 
1915,  where  an  effectual  remedy  has  been  pro- 
vided in  such  cases. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent  Dig.  Si  806,  807;  Dec.  Dig.  <S=3462.] 

8.  Taxation  «=>453— Ooixection— Rbmediks. 

It  was  within  the  power  of  the  Legislature 

to  enact  said  section  7,  and  the  remedy  thereUi 

provided  is  plain,  speedy,  and  adequate,  and  ia 

exclusive. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  f  809;   Dec.  Dig.  <S=»45».l 

4.  Injunction  *=»16— Exibtknce  or  Otites 

RxlfEDT. 

By  section  1,  c.  117,  Session  Laws  1915,  p. 
205,  any  person  aggrieved  at  the  action  of  the 
board  of  county  commissioners  in  allowing  and 
ordering  paid  any  claim  against  the  county  may 
appeal  from  the  decision  of  the  county  commis- 
sioners to  the  district  court  upon  filing  a  t>ond 
as  therein  required,  and  such  remedy  is  plain, 
speedy,  and  adequate,  and  equitable  relief  by  in- 
junction against  the  apprehended  action  of  the 
commissioners  in  the  premises  cannot  be  liad. 

[Ed.  Note. — For  other  cases,  see  Injunctioii, 
Cent  Dig.  I  15;   Dec.  Dig.  «=»!&] 

Error  from  District  Court,  Oklahoma  Coon- 
ty;  Edward  Dewes  Oldfield,  Judge. 

Suit  by  Arthur  H.  Geissler  against  B.  W. 
Black,  and  others.  A  demurrer  to  the  peti- 
tion was  overruled,  and  certain  defendants 
bring  error.    Reversed,  and  cause  dismissed. 

S.  P.  Freellng,  Atty.  Gen.,  and  Smith  C. 
Matson,  Asst.  Atty.  Gen.,  for  plaintiffs  In  er- 
ror. Parker  &  Simons,  of  Enid,  for  defend- 
ants in  error. 

HAKDT,  J.  Arthur  M.  Geissler  filed  suit 
In  the  district  court  of  Oklahoma  county  seek- 
ing an  Injunction  against  the  board  of  county 
commissioneis,  the  members  of  the  excise 
board,  the  county  assessor,  th«  county  treas- 
urer, and  county  registrar  seeUng  to  restrain 
them  from  performing  certain  acts  devolved 
upon  them  by  chapter  24,  Session  Laws  1916, 
p.  33,  commonly  known  as  the  "Registration 
Law."    Defendants  filed  demurrer  to  the  peti- 
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tlon,  wbU3i  wM  oremilad,  and  defendants 
bring  error. 

The  petition  alleged  that  plaintiff  was  a 
resident,  citizen,  and  taxpayer  of  Oklahoma 
county,  and.  after  setting  out  the  names  of 
the  defendants  and  the  offices  respectively 
filled  by  them,  alleged  that  the  board  of  coun- 
ty commissioners,  unless  restrained,  would 
allow  and  pay  out  large  sums  of  money  uiK>n 
the  order  of  the  county  r^istrar  for  sup- 
plies furnished  upon  his  order  for  carrying 
Into  'effect  the  provisions  of  said  act,  and 
would  incur  additional  expense  and  let  other 
contracts  for  supplies,  and  that  the  county 
excise  board  would  Indnde  same  In  the  esti- 
mate for  taxes  of  the  county,  which  taxes 
would  be  collected  by  the  county  treasurer — 
all  of  which  would  be  done  without  any  au- 
thority of  law. 

[1]  Tbe  power  of  the  Legislature  to  enact 
laws  requiring  the  registration  of  voters  is 
frankly  conceded,  as  It  well  may  be,  for  It  is 
expressly  conferred  by  section  6,  art.  3  (sec- 
tion 48,  Wms.  Ann.)  Constitution,  and  was 
upheld  In  Pond  Creek  v.  Haskell,  21  Okl.  711, 
97  Pac.  338;  but  the  plaintiff  seeks  to  have 
said  act  declared  unconstltiltlonal  because 
Its  operation  in  the  enforcement  thereof 
would  offend  in  various  particulars  against 
the  provisions  of  both  the  state  and  federal 
Constitution.  Plaintiff,  does  not  show  that 
he  will  be  affected  in  any  way  by  the  act, 
except  that  he  will  be  required  to  pay  the 
tax  that  would  result  from  the  enforcement 
thereof,  and  urges  that,  notwithstanding  he 
has  not  been  deprived  of  his  right  of  suf- 
frage, nor  said  right  been  interfered  with,  his 
interest  as  a  taxpayer  authorizes  him  to  chal- 
lenge the  validity  of  tbe  entire  legislation. 

In  Insurance  Co.  of  North  America  t. 
Welch,  154  Pac.  48,  It  was  said: 

"This  court  wlU  not  pass  upon  the  constitu- 
tionality of  an  act  of  the  Le^slatnre  nor  of  any 
of  its  provisions  until  there  is  presented  a  prop- 
er case  in  which  it  is  made  to  appear  that  the 
person  complaining  is  entitled  to  the  benefits  of 
said  act  or  about  to  be  subjected  to  some  of  its 
burdens  or  penalties." 

In  WUey  v.  Slnkler  et  aL,  179  U.  S.  58,  21 
Sop.  Ot  17,  45  L.  Bd.  84,  the  Supreme  Court 
bad  under  consideration  the  right  of  a  voter 
to  Question  the  constitutionality  of  a  state 
law  requiring  registration  as. a  prerequisite 
to  the  right  to  vote.  Tbe  plaintiff  had 
brought  an  action  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina against  tbe  board  of  managers  of  a  gen- 
eral election  at  a  ward  and  precinct  of  the 
dty  of  Charleston  to  recover  damages  for 
wrongfully  and  wlllfolly  rejecting  bis  vote 
for  a  member  of  the  House  of  Representa- 
tives of  the  United  States  for  the  state  of 
South  Carolina,  and  the  court  held  that, 
without  an  allegation  that  plaintiff  had  reg- 
istered under  the  law,  his  petition  did  not 
state  a  cause  of  action,  and  that  because  it 
was  not  alleged' that  he  was  ever  registered, 
or  ever  made  any  application  to  be  registered. 


and,  so  far  as  appeared,  might  hare  been  en- 
titled to  apply  for  registration,  the  plaintiff 
was  not  in  a  position  to  Impugn  the  constitu- 
tionality of  the  act  upon  the  grounds  urged, 
which  were  that  it  required  a  longer  resi- 
dence in  tbe  county  than  was  required  by  the 
Constitution  of  the  state,  and  otherwise  un- 
reasonably impeded  the  exercise  of  the  con- 
stitutional right  of  voting. 

The  rule  announced  in  tbe  above  decisions 
Is  one  of  sound  public  policy,  and  is  sup- 
ported by  cogent  reasons.  Litigants  who  ap- 
peal to  the  courts  should  have  a  personal  in- 
terest in  the  question  involved,  and  be  en- 
titled to  tbe  benefits  of  any  decree  that  may 
be  rendered  therein,  or  subject  to  Its  burdens, 
and  especially  in  matters  of  public  interest  af- 
fecting the  state  at  large,  where  the  Legis- 
lature seeks  to  declare  a  rule  of  public  policy 
before  the  enforcement  of  such  a  law  is  en- 
Joined,  there  should  be  presented  a  case. in- 
volving the  very  question  which  It  is  sought 
to  have  adjudicated  by  some  person  who  has 
been  denied  some  benefit  or  privilege  to 
which  be  is  lawfully  entitled,  or  who  is 
about  to  be  subjected  to  some  of  Its  burdens 
or  penalties,  and  in  which  upon  the  rendition 
of  Judgment  actual  relief  may  be  awarded. 
If  the  rule  were  otherwise,  parties  having 
no  personal  interest  in  such  questions  could 
appeal  to  the  courts  and  Interfere  with  the 
enforcement  of  every  measure  of  public  in- 
terest because  of  some  objection  thereto,  al- 
though not  personally  affected  thereby.  The 
classes  of  persons  who  are  said  to  be  affected 
by  the  act  are  not  complaining  in  this  pro- 
ceeding, and  plaintiff's  right,  if  he  has 
such,  must  then  depend  upon  bis  Interest  as 
a  taxpayer. 

[2-4]  Section  4881,  Bevised  Laws  1910,  au- 
thorized the  issuance  of  an  injunction  to  re- 
strain tbe  Illegal  levy  and  collection  of  a 
tax,  and  this  right  was  recognized  by  the 
territorial  Supreme  Court  in  the  case  of  Kel- 
logg V.  School  Dlst.,  13  Okl.  285,  74  Pac.  110, 
and  has  been  recognized  by  this  court  in  tbe 
case  of  Weatherford  Mill.  Co.  v.  Duncan,  42 
OkL  242,  140  Pac.  1184. 

Plaintiff  therefore  says  that  under  this 
statute  and  the  decisions  cited  his  right  to 
maintain  this  action  is  established,  and  this 
contention  is  sound  if  section  4881  has  not 
been  modified  by  subsequent  legislation.  At 
the  regular  session  of  the  Legislature  of 
1915  there  was  passed  an  act  amending  the 
tax  laws  of  the  state,  and  this  act  is  found 
as  chapter  107,  Session  Laws  1915,  where 
the  Legislature,  in  addition  to  prescribing 
remedies  by  appeal  from  the  action  of  the 
assessor  in'  making  the  assessment  or  the 
equalization  as  made  by  the  county  board  of 
equalization,  and  making  provLslon  for  an 
appeal  from  the  action  of  the  state  board  of 
equalization,  further  provided  by  section  7 
of  said  act  as  follows: 

"In  nil  cases  where  the  Illegality  of  the  tax  is 
alleged  to  arise  by  reason  of  some  action  from 
which  the  laws  provide  no  appeal,  the  aggrieved 


Digitized  by 


Google 


1126 


16»  PACinO  REPORTEB 


(OkL 


person  shall  pay  the  full  amount  of  the  taxes  at 
the  time  and  ia  the  manner  provided  by  law, 
and  shall  give  notice  to  the  officer  collecting  the 
taxes  showing  the  grounds  of  complaint  and  that 
suit  will  be  brought  against  the  officer  for  recov- 
ery of  them.  It  shall  be  the  duty  of  such  col- 
lecting officer  to  hold  such  taxes  separate  and 
apart  from  all  other  taxes  collected  by  him,  for  a 
period  of  thirty  days  and  if  within  such  time 
summons  shall  be  served  upon  such  officer  in  a 
suit  for  recovery  of  such  taxes,  the  officer  shall 
further  hold  such  taxes  until  the  final  deter^ 
mination  of  such  suit.  All  such  suits  shall  be 
brought  in  the  court  having  jurisdiction  thereof, 
and  they  shall  have  precedence  therein;  if,  upon 
final  determination  of  *  *  *  such  gnit,  the 
court  shall  determine  that  the  taxes  were  illegal- 
ly collected,  as  not  being  due  the  state,  county  or 
subdivision  of  the  county,  the  court  shall  render 
judgment  showing  the  correct  and  legal  amount 
of  taxes  due  by  such  person,  and  shall  issue 
such  order  in  accordance  with  the  court's  find- 
ing, and  if  such  order  shows  that  the  taxes  so 
paid  are  in  excess  of  the  legal  and  correct 
amount  due,  the  collecting  officer  shall  pay  to 
such  petson  the  excess  and  shall  take  his  receipt 
therefor." 

The  tax  wUcb  plaintiff  apprehends  he  will 
be  compelled  to  pay  had  not  been  levied  at 
the  time  of  the  filing  of  this  suit  The  law 
did  not  levy  the  tax,  but  same  can  only  re- 
sult from  Inclusion  of  the  amount  thereof  In 
the  estimate  of  the  county  commissioners  and 
the  levy  to  be  made  in  pursuance  thereof 
by  the  excise  board.  The  apprehended  tax 
then  Is  one  whose  illegality  arises  by  reason 
of  some  action  from  which  the  law  provides 
no  appeal,  and  Is  embraced  within  the  terms 
of  said  section  7,  and  plalntlfTs  remedy  was 
to  await  the  actual  levy  of  said  tax,  and  then 
to  pay  same  at  the  time  and  in  the  manner 
provided  by  law,  and  to  give  the  officer  col- 
lecting it  notice  that  such  tax  was  paid  un- 
der protest,  specifying  the  grounds  of  com- 
plaint, and  that  suit  would  be  brought 
against  the  officer  to  recover  the  amount  so 
paid.  The  procedure  provided  by  this  act 
furnishes  plaintiff  with  a  plain,  adequate, 
and  speedy  remedy  for  the  correction  of  any 
error  In  the  assessment  or  equalization  of 
his  property  and  for  the  recovery  of  any 
taxes  which  may  be  illegally  assessed  against 
him,  and  where  such  a' remedy  exists  equity 
will  not  Interfere  by  Injunction  with  the 
levy  and  collection  of  the  revenues  of  the 
state  government  Smith  v.  Board  of  Com'rs, 
26  OkL  819,  110  Pac.  669 ;  Garvin  County  v, 
Undsay  Bridge  Co.,  32  OkL  784,  124  Pac. 
324 ;  Fast  et  al.  v.  Rogers,  County  Treasurer, 
30  OkL  289,  119  Pac.  241;  Harris  et  aL  v. 
Smiley,  36  OkL  89,  128  Pac.  276;  Turner  et 
aL  v.  Ardmore  et  aL,  41  OkL  660,  130  Pac. 
1156. 

Plaintiff  does  not  urge  any  equitable 
grounds  for  Interference  other  than  the  al- 
leged unconstitutionality  of  the  law  under 
which  the  tax  wUl  be  Imposed,  and  we  have 
just  seen  that  section  7  of  chapter  107,  Ses- 
sion Laws  1915,  provides  an  adequate  and 
speedy  remedy  for  relief  in  such  cases. 

In  Tennessee  v.  Sneed,  96  U.  S.  69,  24  L. 
Ed.  610,  the  Supreme  Court  of  the  United 


States  had  under  conslderatl<a  the  statutes 
of  Tennessee  which  were  very  similar  to  sec- 
tion 7  now  under  consideration,  and  which 
required  the  payment  of  all  taxes  to  the  col- 
lecting officer  and  to  give  notice  to  the  comp- 
troller that  same  was  paid  under  protest,  if 
the  party  conceived  same  to  be  unjust  or  Il- 
legal, or  against  any  statute  or  clause  of  the 
Constitution  of  the  state,  and  authorized  the 
bringing  of  suit  to  recover  such  taxes  at  any 
time  within  30  days,  and  not  thereafter,  and 
made  provision  for  the  payment  of  any  judg- 
ment that  might  be  rendered  In  favor  of  the 
plaintiff  in  said  suit.  In  sustaining  such 
statute  the  court  said: 

"If  we  assume  that  prior  to  1873  the  relator 
had  authority  to  prosecute  his  claim  against  the 
state  by  mandamus,  and  that  by  the  rtatutes  of 
that  year  the  further  use  of  that  form  was  pro- 
hibited to  him,  the  question  remains  whether  an 
effectual  remedy  was  left  to  him  or  provided 
for  him.  We  think  the  regulation  of  the  stat- 
ute gave  him  an  abundant  means  of  enforcing 
such  right  as  he  possessed.  It  provided  that  be 
might  pay  his  claim  to  the  collector  under  pro- 
test, giving  notice  thereof  to  the  Comptroller  of 
the  treasury ;  that  at  any  time  within  30  days 
thereafter  he  might  sue  the  officer  making  ttie 
collection;  that*the  case  should  be  tried  by  any 
court  having  jurisdiction,  and,  if  found  in  favor 
of  the  plaintiff  on  the  merits,  llie  court  should 
certify  that  the  same  was  wrongfully  paid  and 
ought  to  be  refunded,  and  the  Comptroller  should 
thereupon  issue  his  warrant  therefor,  which 
should  be  paid  in  preference  to  other  claims  on 
the  treasunr.  This  remedy  is  simple  and  effec- 
tive. A  suit  at  law  to  recover  money  unlawfully 
exacted  Is  as  speedy,  aa  easily  tried,  and  less 
complicated  than  a  proceeding  by  mandamus. 
Every  attorney  knows  how  to  carry  on  the  for- 
mer, while  many  would  be  embarrassed  by  the 
forms  of  the  latter.  Provision  is  also  made  for 
prompt  payment  of  the  amount  by  the  state,  if 
judgment  is  rendered  against  the  officer  on  the 
merits. 

"We  are  not  cited  to  any  statutes  authorising 
suits  to  be  brought  against  a  state  directly,  and 
we  know  of  none.  In  a  special  and  limited  class 
of  cases  the  United  States  permits  itself  to  be 
sued  in  tbe  Court  ot  Claims;  but  such  is  not  the 
general  rule.  In  revenue  cases,  whether  arising 
upon  its  internal  revenue  laws  or  those  provid- 
ing for  the  collection  of  duties  upon  foreign  im- 
ports, it  adopts  the  rule  prescribed  by  the  state 
of  Tennessee.  It  requires  the  contestant  to  pay 
the  amount  as  fixed  by  the  government,  and  gives 
him  power  to  sue  the  collector,  and  in  such  suit 
to  test  the  illegality  of  the  tax.  There  is  noth- 
ing illegal  or  even  harsh  in  this.  It  is  a  wise 
and  reasonable  precaution  for  the  security  of 
the  government.  No  government  could  exist  that 
permitted  the  ooUecaon  of  its  revenues  to  be 
delayed  by  every  litigious  man  or  every  em- 
barrassed man,  to  whom  delay  was  more  im- 
portant than  the  payment  of  costs.  We  think 
there  is  no  ground  for  the  assertion  that  a 
speedy  and  effective  remedy  is  not  provided  to 
enforce  the  claim  set  up  by  the  plaintiff." 

The  enactment  of  section  7  was  but  an- 
other step  in  the  policy  of  the  state  to  re- 
quire all  complaints  by  taxiMtyers  to  be  set- 
tled without  resort  to  the  courts  except  where 
expressly  authorized  until  after  the  tax  Is 
paid  and  to  pursue  the  remedy  provided  by 
statute,  which  will  Interfere  to  the  least  ex- 
tent with  the  enforcement  of  the  revenue 
laws  of  tbe  state.    Such  a  remedy  as  la  pro- 
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Tided  by  section  7  was  mtd  In  tbe  Sneed 
Case,  supra,  to  be  adequate  and  speedy,  and 
In  many  otber  cases  where  proTislrai  has  been 
made  under  the  laws  of  this  state  affording 
an  aggrleTed  taxiwyer  a  remedy  whereby  he 
may  have  corrected  errors  iu  assessments  or 
equalization  of  hla  property  such  remedy  so 
afforded  has  been  held  to  be  adequate  and  to 
Justify  a  denial  of  tbe  right  of  the  taxpayer 
to  appeal  to  equity  for  an  injunction  restrain- 
ing tbe  collection  of  the  tax  complained  of. 
WlUiama  v.  Oarfleld  Bx.  Bank,  88  OkL  539, 
134  Pac.  863;  Board  of  Cran'rs  t.  Tinkle- 
paogh,  162  Pac.  11X9,  and  cases  cited;  Mel- 
lon Co.  y.  McCafferty,  289  TJ.  S.  134,  36  Sap. 
Ct  94,  60  L.  Bd.  181. 

The  Iieglslature  may  prescribe  the  form 
of  remedy  to  be  pursued  in  such  cases,  and 
may  change  the  same,  provided  that  the  ag- 
grieved taxpayw  ia  left  an  effectoal  remedy 
or  one  is  provided  for  him,  which  is  all  that 
Is  necessary,  and  when  such  remedy  is  pro- 
vided same  Is  exdosive.  Tennessee  v.  Sneed, 
supra;  Shelton  v.  Piatt,  139  U.  S.  691,  11 
Sup.  Gt  64C,  36  L.  Ed.  273. 

We  are  cited  to  a  number  of  cases  holding 
that  the  interest  of  a  taxpayer  is  sufficient 
to  entitle  blm  to  test  in  equity  the  validity 
of  a  law  which  proposes  taxation  of  his 
property,  but  these  decisions  can  hardly  be 
persuasive  in  view  of  the  fact  that  the  Leg- 
islature has  expressly  enacted  that  such  ac- 
tion may  not  be  sustained,  and  has  provided 
an  effectual  remedy  In  lieu  thereof;  and  Its 
authority  to  enact  such  l^lslatlon  has  been 
upheld  by  the  highest  court  in  the  land. 
Such  being  true,  a  review  of  the  cases  is  not 
necessary,  nor  is  any  effort  required  to  dis- 
tinguish them  from  cases  cited  holding  the 
contrary  view. 

Should  claims  for  said  alleged  Illegal  ex- 
I»ense8  be  presented  to  and  allowed  by  the 
board  of  county  commissioners,  the  plaintiff 
would  have  an  adequate  remedy  in  the  prem- 
ises by  an  appeal  from  the  action  of  the 
board  to  the  district  court,  upon  giving  bond 
as  required  by  section  1,  c  117,  Session 
Laws  1915,  p.  205,  amending  section  1640, 
Bev.  Laws  1910.  Having  a  complete  and 
adequate  remedy  at  law  under  this  section, 
plaintiff  was  not  entitled  to  relief  by  in- 
junction against  any  apprehended  action  of 
the  board  of  county  commissioners  in  the 
allowance  of  said  claims.  Smith  et  al.  v. 
Board  Com'rs,  26  Okl.  819,  110  Pac.  669; 
Fast  et  al.  v.  Bogers,  80  Okl.  289,  119  Pac. 
241;  Garvin  County  v.  Lindsay  Bridge  Co., 
32  Okl.  784,  124  Pac  324;  Turner  et  al.  v. 
City  of  Axdmore  et  al..  41  OkL  660, 130  Pac. 
1166. 

From  the  foregoing  it  Is  apparent  that  the 
court  committed  error  In  overruling  defend- 
auts"  demurrer  to  plaintiff's  petition,  and 
tbe  Judgment  is  accordingly  reversed,  and 
tbe  cause  dismissed.  All  the  Justices  con- 
cur. 


PHCENIX  INS.  OO.  OF  HABTFOBD  v. 

NEWELL  et  aL     (No.  7293.) 

(Supreme  Court  of  Oklahoma.    Sept  12,  1916.) 

(Syttahut  by  the  Court.) 

1.  Tbiai,    *=»143— Dibeotbd    Verdict— Con- 

JXICT   n»   EviDINCX. 

Where  there  is  a  conflict  In  the  evidence, 
it  ia  not  error  for  the  court,  to  refuse  to  direct 
a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  342,  343;  Dec.  Dig.  «8=>143.] 

2.  Appkai.    and    Ebbob    «=>1002— Bkvikw— 
Vebdiot. 

Where  there  ia  evidence,  though  in  conflict 
with  other  evidence  in  the  case,  safficient  to 
reasonablv  sustain  the  verdict  rendered,  this 
court  will  not  disturb  snch  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3936-8867;  Dee.  Dig.  <Ss» 

3.  Pbincipal    and    StntETT    «=>128(1>— LlA- 
BiLiTT  or  SuBXTixa  —  NonoB   or   Pbinci- 

FAL'b  DBFADrT. 

Where  an  agent  who  has  given  a  bond 
with  sureties  to  secure  the  payment  to  his  em- 
ployer of  money  collected  by  bim  as  agent, 
appropriates  the  money  collected  bv  him  as 
such  agent,  and  his  employer  ia  informed  by 
such  agent  of  such  wrongful  appropriation  by 
such  agent,  and  such  agent  promises  to  make 
restitunon  of  such  money  so  appropriated,  such 
agent  is  guilty  of  an  offense  involving  moral 
turpitude;  and  where  the  employer,  after 
knowledge  of  such  wrongful  act  on  the  part  of 
such  agent,  continues  such  agent  in  its  employ 
and  does  not  notify  the  sureties  on  said  bond 
of  snch  wrongful  act,  the  sureties  are  exon- 
erated from  liability  for  all  money  collected 
by  such  agent  after  knowledge  of  such  wrong- 
doing of  the  agent  came  to  the  employer. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  304-309;  Dec  Dig. 
«=123a).] 

CommlssloneTs'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Garvin  County; 
W,  B.  Wallace,  Judge. 

Action  by  the  Phcenlx  Insurance  Company 
of  Hartford  against  D.  M.  Newell,  B.  H. 
Grimmett,  and  another.  There  was  a  Judg- 
ment against  the  defendant  Newell,  and  in 
favor  of  the  other  defendants-,  and  plaintiff 
brings  error.    Affirmed. 

Scothom,  Caldwell  &  McBUl,  of  Oklahoma 
City,  for  plaintiff  In  error.  Lydick  &  Egger- 
man,  of  Shawnee,  and  William  Beatty,  of 
Wanette,  for  defendants  in  error. 

COLLIEB,  O.  This  Is  an  action  brought 
by  the  plaintiff  in  error  against  the  defend- 
ants in  error  upon  a  bond  executed  by  D.  M. 
Newell,  principal,  and  B.  H.  Grimmett  and 
Geo.  M.  Southgate,  as  sureties.  Hereafter 
the  parties  will  be  designated  as  they  were 
in  tbe  trial  court. 

The  uncontradicted  evidence  is  that  said 
bond  was  executed  by  the  defendants  on  tbe 
20th  day  of  July,  1907,  and  was  conditioned 
for  the  faithful  accounting  and  payment  to 
the  plaintiff  of  snch  moneys  as  might  come 
into  the  hands  of  tbe  said  Newell  as  agent 
of  the  plaintiff;    that  said  agent   did  not 
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promptly  render  an  account  and  pay  oTer 
the  moneys  collected  by  bim  as  agent;  that 
said  agent  did  not  keep  the  company's  money 
s^arated  from  his  own;  that  be  used  his 
own  money  and  the  company's  money  to- 
gether; that  be  did  business  with  the  mer- 
chants and  took  goods  from  them  in  payment 
of  the  premiums ;  that  prior  to  1911,  the  said 
agent  informed  t^e  investigating  agent  of 
the  plaintiff  of  the  fact  that  he  had  used  the 
money  collected  by  him  as  al>0Te  stated; 
that  he  told  him  that  he  had  collected  it,  or 
part  of  it;  that  he  had  used  the  money; 
checked  it  out  on  something  else,  and  would 
I>ay  the  balance  when  he  could;  that  the 
plnintiff  did  not  notify  said  sureties  as  to 
such  default  of  their  principal,  and,  after 
having  knowledge  of  said  default  of  their 
said  agent,  continued  said  agent  in  its  em- 
ploy ;  and  that  the  said  agent  was  in  default 
in  the  amount  claimed.  The  evidence  was 
in  conflict  as  to  the  time  that  the  knowledge 
of  the  default  sued  for  came  to  the  knowledge 
of  the  plaintiff. 

Among  other  instractlons,  the  court  In- 
structed the  jury  as  follows: 

"You  are  instructed  to  find  in  favor  of  the 
plaintiff  and  against  the  defendant  D.  M.  New- 
ell for  the  amount  sued  for,  and  you  are  fur- 
ther instructed  to  find  for  the  plaintiff  and 
against  the  defendants  R.  H.  Grimmett  and 
George  M.  Southgate  for  the  amount  yon  find 
the  defendant  D.  M.  Newell  due  the  plaintiff, 
unless  you  find  that  it  became  known  to  the 
Fhceniz  Insurance  Company  that  default  was 
being  made  by  its  agent,  D.  M.  Newell.  When 
the  agent  of  the  company  is  appointed  for  an 
indefinite  time  and  under  bond  to  account  and 
pay  over  money  at  stated  periods  of  time,  and 
he  fails  to  perrorm  at  some  of  those  times  bis 
duties  relative  to  this  matter,  whether  he  can 
be  afterward  trusted  with  additional  funds  at 
the  risk  of  the  sureties  upon  his  bond  consistent- 
ly witb_  good  faith  ana  fair  dealing,  without 
first  giving  notice  to  the  sureties,  depends  upon 
the  apparent  cause  of  his  failure.  If  the  cor^ 
poration  or  supcrvisins  officer  knew  that  it  re- 
sults from  dishonest  practices  or  intentions, 
such  as  a  conversion  of  money  committed  to 
his  custody,  it  is  the  duty  of  the  corporation 
or  its  agent  to  notify  the  sureties;  if,  on  the 
other  hand  the  circumstances  do  not  point  to 
moral  turpitude,  but  to  lax  habits  of  business, 
mere  negligence,  procrastination,  want  of  dili- 
gence or  punctuality,  rather  than  a  want  of 
honesty,  the  principal  ma^  continue  the  agent 
in  its  employ,  treating  his  successive  failures 
in  promptness  as  breaches  of  contract  only, 
and  relying  on  the  bond  for  protection  should 
ultimate  loss  occur;  and,  if  you  believe  that 
the  plaintiff  in  this  case  knew  that  the  defend- 
ant D.  M.  Newell,  was  not  acting  honestly,  and 
that  the  plaintiff  acquiesced  in  his  dishonest 
practices,  and  that  he  was  guilty  of  moral  tur- 
pitude in  the  handling  of  the  funds  which  came 
into  his  hands,  and  that  it  was  not  indolence, 
carelessness,  inattention  to  business,  and  a  dis- 
position of  procrastination,  you  will  find  for 
the  defendants  B.  H.  Grimmett  and  George  M. 
Southgate,  and  against  the  plaintiff." 

The  Jury  returned  a  verdict  against  the 
principal  in  the  bond  in  the  sum  of  $258.68 
and  in  favor  of  the  said  suretiea  Timely 
motion  for  a  new  trial  was  made  by  the 
plaintiff,  overruled  and  excepted  to,  and 
judgment  entered  in  accord  with  the  verdict 


To  reverse  the  judgment  rendiered,  the  plain- 
tiff prosecutes  this  aiveal. 

The  errors  assigned  are:  (1)  Ovemillng 
plaintiff's  motion  to  direct  the  verdict;  (^ 
giving  instruction  No.  1;  (8)  that  said  jndg- 
ment  is  not  sustained  by  suflicient  evidence, 
and  is  contrary  to  law;  (4)  that  the  verdict 
of  the  jury  and  judgment  rendered  are  con- 
trary to  law ;  (6)  OTerrnllng  plaintiff's  motion 
for  a  new  trial. 

[1]  There  is  no  appeal  from  the  judgment 
rendered  against  the  principal  in  the  bond, 
and  therefore  the  only  qnestion  involved  in 
this  appeal  ia  as  to  the  liability  of  the  8ar&- 
ties. 

"The  question  presented  to  a  trial  court  on  a 
motion  to  direct  a  verdict  is  whether,  admit- 
ting the  truth  of  all  the  evidence  which  has 
been  given  in  favor  of  the  party  against  whom 
the  action  ia  contemplated,  together  with  snch 
inferences  and  concluedons  as  may  be  reasona- 
bly drawn  from  it,  there  is  enough  •  •  •( 
evidence  to  reasonably  sustain  a  verdict,  should 
the  jury  find  in  accordance  therewith."  Chest- 
nntt-Gibbons  Groc.  Co.  v.  Consumers'  Frait 
Co.,  44  Okl.  318,  140  Pac.  591. 

Applying  the  above-stated,  well-settled  rale 
to  the  Instant  case,  we  are  of  the  opinion 
that  the  court  did  not  err  In  refusing  to  di- 
rect a  verdict  against  the  sureties,  as  well 
as  the  principal  In  the  bond. 

[2,  3]  It  is  a  well-settled  rule  of  law  that 
where  an  agent,  under  bond  to  account  for 
money,  appropriates  the  money  to  his  own 
use  without  authority  of  the  obligee  In  the 
bond,  he  is  guilty  of  embezzlement,  and  where 
this  misconduct  on  the  part  of  the  agent  is 
known  to  the  obligee  In  the  bond,  and  the 
said  obligee  continues  said  agent  In  his  em- 
ploy without  notice  to  the  surety,  that  the 
surety  is  relieved  from  the  obligation,  from 
the  time  such  obligee  In  the  bond  ascertained 
such  criminal  action  on*  the  part  of  the  agent, 
as  to  all  moneys  that  came  Into  the  hands 
of  the  agent  subsequent  to  the  ascertainment 
of  such  facts  by  the  obligee  in  the  bond. 
Chicago  Crayon  Co.  v.  Bogers,  30  Okl.  209, 
119  Pac.  630.  We  are  of  opinion  that  In- 
struction No.  1,  given  by  the  court,  correctly 
states  the  law. 

The  pivotal  questions  with  which  we  hare 
to  deal  are:  Was  the  principal  In  the  bond 
guilty  of  acts  involving  moral  turpitude,  and 
did  the  obligee  in  the  bond  continue  such 
principal  In  its  employ  after  knowledge  of 
such  wrongdoing  on  the  part  of  the  agent 
came  to  the  obligee,  and  were  the  sureties 
apprised  of  such  wrongdoing  of  their  prin- 
cipal by  the  obligee  in  the  bond,  and  was  the 
money  sought  to  be  recovered  of  said  sure- 
ties In  this  action  collected  by  the  agent 
after  knowledge  of  said  wrong  appropriation 
of  said  agent  came  to  Its  knowledge? 

The  most  important  of  the  foregoing  ques- 
tions is,  Was  the  said  agent  guilty  of  moral 
turpitude  In  appropriating  to  his  own  use  the 
moneys  that  came  Into  his  bands  by  virtue 
of  his  employment  as  agent  of  the  obligee  la 
the  bond?    We  are  of  opinion  that  this  xpxB' 
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Uon  must  be  answered  In  the  aflSrmatlTe. 
The  eridence  of  the  principal  In  the  bond 
was  that  he  used  the  money  collected  by  blm 
as  agent,  checked  it  oat  on  something  else; 
that  he  used  the  premlnms  collected  for  his 
own  use  and  benefit,  and  promised  restitution 
as  soon  as  he  was  able.  Certainly  such  prin- 
cipal was  guilty  of  embezzlement  Section 
2676,  R.  U  1910,  provides: 

"A  distinct  act  of  taking  is  not  necessary  to 
constitute  embezzlement,  bot  any  fraudulent 
appropriation,  conversion  or  use  of  property, 
coming  within  the  above  prohibitions  is  suffi- 
cient''^ 

The  above  prohibition  Is  embraced  In  sec- 
tion 2675,  B.  U  1910.  and  is : 

"That  if  any  clerk  or  servant  of  any  private 

Eerson  *  *  •  fraudulently  appropriates  to 
is  own  use,  •  •  •  any  property  of  any 
other  person  which  has  come  into  his  [hands 
or]  control  •  *  •  by  virtue  of  his  employ- 
ment as  such  derk  or  servant,  he  is  guilty  of 
embezzlement" 

That  the  obligee  in  the  bond,  after  having 
knowledge  of  the  wrongdoing  of  the  agent, 
continued  to  employ  said  agent,  and  that  the 
agent  continued  to  collect  premiums,  and  that 
the  obligee  In  the  bond  did  not  advise  the 
sureties  of  the  wrongdoing  of  the  agent  and 
that  the  moneys  sought  to  be  collected  in  this 
action  were  collected  by  the  agent  after  the 
knowledge  came  to  the  obligee  in  the  bond 
of  the  appropriation  of  money  of  the  obligee 
by  the  agent,  though  the  evidence  is  in  part 
In  conflict  the  preponderance  thereof  Is  suf- 
ficient to  authorize  the  jury  to  answer  the 
said  questions  In  the  affirmative.  Where  the 
evidence,  though  in  conflict,  reasonably  sup- 
ports the  verdict  rendered,  that  this  court 
will  not  disturb  the  verdict  is  so  well  estab- 
lished as  not  to  require  the  citation  of  au- 
thorities in  support  thereof. 

There  is  no  evidence  as  to  whether  or  not 
a  part  of  the  premiums  collected  belonged 
to  the  agent  as  bis  compensation ;  but  If  It 
be  admitted  that  such  is  the  case,  if  he  con- 
verted the  whole  fund  to  his  own  use,  he  Is 
guilty  of  embezzlement  Wallls  v.  State,  54 
Ark.  611,  16  S.  W.  821 ;  Territory  v.  Meyer, 
3  Ariz.  199,  24  Pac.  183 ;  State  ▼.  Ck>llins,  1 
Marv.  (Del)  536,  41  Att.  144 ;  Foster  v.  State, 
2  Pennewlll  (Del.)  Ul,  43  Atl.  265 ;  Clark  v. 
Com.,  97  Ky.  76,  29  S.  W.  973;  Com.  v.  Fish- 
er, ilS  Ky.  491,  68  S.  W.  855;  Com.  v.  Smith, 
129  Mass.  104;  People  v.  Hanaw,  107  Mich. 
337,  65  N.  W.  231;  Campbell  v.  State,  35 
Ohio  St  70;  "People  v.  OivlUe,  44  Hun  (N.  Y.) 
497. 

The  third  and  fourth  asslgnmenta  of  error 
are  covered  by  the  authorities  dted,  and 
conclusion  reached  in  reviewing  the  second 
assignment  of  error. 

The  court  did  not  err  In  refusing  to  grant 
a  new  triaL 

This  cause  should  be  afiOrmed. 

PER  CURIAM.    Adopted  in  whole. 


HIGGINS  V.  WATERS.    (No.  4937.) 
(Supreme  Court  of  Oklahoma.    Sept  12,  1916.) 

(Byttabu*  ly  the  Court.) 

1.  Indians  9=3l3— Lands— Aixotment—Com- 

VIBSION. 

The  Commissioner  of  the  Five  Civilized 
Tribes,  the  Commissioner  of  Indian  Affairs,  and 
the  Secretary  of  the  Interior  are  primarily  vest- 
ed with  the  duty  of  allottiug  lands  in  the  In- 
dian Nation  to  the  members  of  said  tribes  who 
show  themselves  entitled  thereto,  and  the  ac- 
tion of  said  Commissioners  or  the  Secretary  of 
the  Interior  in  making  such  allotmeuts  will  not 
be  reviewed  or  questioned  in  the  courts  unless 
it  clearly  appears  that  they  have  committed 
some  material  error  of  law,  or  that  misrepresen- 
tation and  fraud  were  practiced  upon  tbem,  or 
that  they,  themselves,  were  chargeable  with 
fraudulent  acts,  and  that  as  a  result  thereof  the 
patent  was  issued  to  the  wrong  party. 

[Kd.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  §  30;    Dec.  Dig.  ®=>13.] 

2.  Indians  ®=)18  —  Lands  —  Aixotubnt  — 
Commission. 

The  courts  will  not  disturb  decisions  by  the 
allotting  powers  based  purely  upon  findings  of 
fact  from  the  testimony  submitted,  where  there 
is  no  fraud  nor  apparent  error  of  law  in  such 
decisions. 

[Ed.  Note. — BV)r  other  cases,  see  Indians,  Cent 
Dig.  8  30;   Dec  Dig.  «=>13.] 

3.  Indians  $s>1S  —  Lands  —  Aixotment  — 
ComnssioN. 

Record  examined,  and  the  findings  of  fact 
and  conclusions  of  law  approved. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  {  30;  Dec.  Dig.  (es»13.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Washington  Coun- 
ty;  R.  H.  Hudson,  Judge. 

Action  by  Vinita  Hlggins,  a  minor,  by  Rob- 
ert L.  Hlggins,  her  guardian,  against  John  W. 
Waters,  a  minor.  Judgment  for  defendant 
and  plalntifT  brings  error.    Affirmed. 

Sherman,  Veasey  &  Davidson,  of  Tulsa,  for 
plaintiff  in  error.  John  O.  Starr,  of  Vinita, 
aud  John  A.  Goodall,  of  StUwell,  for  defend- 
ant in  error. 

MATHEWS,  O.  The  parries  wiU  be  desig- 
nated as  In  the  trial  court  This  is  an  acrion 
for  the  purpose  of  establishing  a  trust  In 
certain  lands  described  in  the  petition.  Both 
parties  to  this  action  are  duly  enrolled  citi- 
zens of  the  Cherokee  Narion,  and  this  action 
was  brought  by  Robert  L.  Hlggins  as  guard- 
ian for  Vinita  Hlggins,  a  minor,  against  John 
W.  Waters,  also  a  minor,  to  charge  the  lands 
in  controversy  with  a  trust  in  her  favor  for 
the  alleged  reason  that  there  was  no  evidence 
before  the  Secretary  of  the  Interior  to  sus- 
tain the  findings  of  the  said  Secretary  in  a 
certain  contest  then  pending  before  the  In- 
terior Department,  involving  the  right  of 
each  of  said  parties  to  have  said  lands  allot- 
ted to  them,  it  being  there  held  that  the  said 
plaintiff  was  not  In  possession  of  said  land, 
and  was  not  entitled  to  have  the  same  allot- 
ted to  her. 

It  appears  that  on  August  21,  1907,  upon 
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the  application  of  the  mother  of  the  defend- 
ant, the  Commission  to  the  Fire  ClvlUzed 
Tribes  allotted  the  lands  In  oontroTerBy  to 
defendant  On  October  1, 1907,  the  guardian 
of  platntlfF  made  application  at  the  same 
office  to  have  said  lands  allotted  to  plaintiff, 
and  said  application  was  refused.  On  the 
same  'day  a  contest  was  filed  against  defend- 
ant, and  on  the  20th  day  of  Tebruary,  1910, 
the  Commissioner  of  the  Five  Civilized  Tribes 
rendered  hla  opinion  adversely  to  plalntifTs 
contention.  An  appeal  was  taken  to  the  Com- 
missioner of  Indian  Affairs,  and  on  Septem- 
ber 27,  1910,  that  office  handed  down  its 
ruling,  sustaining  the  action  of  the  honorable 
Commissioner  of  the  Five  Civilized  Tribes. 
An  appeal  was  then  taken  to  the  Secretary  of 
the  Interior,  and  the  decision  of  the  said 
Commissioner  there  duly  affirmed  on  May  28, 
1911.  On  July  1,  1913,  the  plaintiff  herein, 
who  was  the  unsuccessful  contestant  afore- 
said, filed  her  petition  In  the  district  court  of 
Washington  county  wherein  It  was  alleged 
that  both  plaintiff  and  defendant  were  duly 
enrolled  citizens  of  the  Cherokee  Tribe  of  In- 
dians, and  that  the  lands  in  controversy  was 
a  portion  of  the  lands  of  said  nation,  and 
subject  to  allotment  among  the  citizens  of 
said  nation  under  the  act  of  July,  1902 ;  that 
on  the  12th  day  of  November,  1906,  said  plain- 
tiff purchased  the  improvements  on  the  land 
in  controversy,  and  at  once  went  into  posses- 
sion of  the  same  and  had  at  all  times  since 
said  date  been  in  the  lawful  and  undisturbed 
possession  thereof,  and  was  entitled  to  select 
the  same  as  her  allotment ;  that  on  the  21st 
day  of  August,  1907,  while  plaintiff  was  in 
possession  thereof,  the  mother  of  defendant 
was  permitted  to  file  on  said  lands  for  said 
defendant;  that  plaintiff  contested  said  fil- 
ing before  the  several  Departments  of  the 
Interior  and  an  adverse  ruling  In  each  in- 
stance was  made  against  plaintiff.  PUdntifl 
then  further  states  her  case  as  follows: 

"That  one  of  the  material  issuea  of  fact  in 
Bald  contest  case  was  as  to  whether  or  not  this 
plaintiff  wag  in  poBsession  of  said  land  at  the 
time  of  defendant's  filing  thereon,  as  aforesaid, 
and  upon  the  evideDce  before  said  Secretary,  a 
copy  of  which  evidence  Is  attached  hereto  and 
made  part  hereof,  as  aforesaid,  said  Secretary 
found  as  a  fact  that  this  plaintiff  waa  not  in 
possession  of  said  land  at  the  time  of  defend- 
ant's filing  thereof ;  that  in  making  said  finding 
of  fact  said  Secretary  of  the  Interior  fell  into  a 
gross  misapprehension  of  the  facts  established 
by  said  evidence,  and  that  there  was  no  evi- 
dence before  said  Secretary  that  this  plaintiff 
was  not  in  possession  of  said  land  at  said  time; 
that  by  reason  of  this  gross  mistake  of  fact, 
said  land  was  awarded  to  this  defendant  by  said 
Secretary  of  the  Interior,  and  a  patent  therefor 
issued  to  defendant,  when,  under  the  facts  and 
law  of  said  contest  case,  said  patent  should  have 
been  to  this  plaintiff." 

The  case  was  submitted  to  the  trial  court 
upon  the  evidence  which  had  been  adduced  in 
the  contest  before  the  Interior  Department, 
and  a  Judgment  was  rendered  for  the  defend- 
ant, and  the  cause  Is  now  here  on  appeal. 

[1]  The  Commissioner  of  the  Five  Civilized 


Tribes  is  ▼eatM  wKb  legal  gntborttr  to  bear 
contests  and  to  determine  conflictiog  rights  of 
claimants  to  hare  certain  lands  allotted  to 
them  in  the  Indian  Nation,  and  the  offices  of 
the  Commissioner  of  Indian  Affairs  and  the 
Secr^ar7  of  the  Interior  are  tho  proper  f  ornm 
for  apiiellate  supervision  in  tucli  matters, 
and  the  action  of  these  departments  Is  final, 
except  in  certain  particulars,  succdnctly  stat- 
ed in  the  case  of  BeU  v.  MitcheU,  39  OkL  5i4, 
185  Paa  1138,  Ann.  Gas.  1916D,  780,  as  fol- 
lows: 

"It  is  the  law  that  where  the  department  has 
erred  in  a  matter  of  law,  or  the  losing  party  be- 
fore the  department  had  fraud  practiced  iqion 
him,  or  the  department  has  committed  such  gross 
error  that  its  finding  of  fact  practically  amounts 
to  frand,  its  action  is  not  final  and  conclusive 
upon  the  court,  and  that  the  party  who  had 
been  wronged  by  its  action  may  obtain  reli^ 
Sector  V.  Gibbon,  111  tJ.  S.  276,  4  Sap.  Ct. 
605,  28  L.  Ed.  427;  James  v.  Germania  Iron 
Co.,  107  Fed.  597,  48  C.  C.  A.  476;  Garrett  t. 
Walcott,  26  Okl.  674, 106  Pac.  848.  Bat  the  ae- 
tion  of  the  department  in  its  decision  in  con- 
test cases  should  not  be  set  aside  or  disturbed 
for  slight  reasons,  or  merely  because  of  a  pre- 
ponderance of  the  evidence.  See  Quinby  t.  Con- 
Ian,  104  C.  S.  420,  26  I..  Ed.  80a  The  Com- 
mission to  the  Five  Civilized  Tribes  was  vested 
with  authority  to  hear  contests  and  to  determine 
conflicting  liihta  of  applicants  to  allot  land  in 
the  Indian  Territory,  and  it  is  only  in  excep- 
tional cases,  and  under  unusual  and  extraordi- 
nary circumstances,  that  the  action  ot  the  de- 
partment should  be  disturbed." 

Again,  in  the  case  of  Hamage  et  aL  v. 
Martin  et  ah,  40  Okl.  341,  136  Pac.  164.  we 
find  the  proposition  stated  as  follows: 

"If  the  Secretary  of  the  Interior  in  rendering 
his  decision  assumed  a  fact  established  which 
was  necessary  to  the  rights  of  the  prevailing 
party,  but  which  there  was  wanting  any  evidence 
to  support,  the  error  committed  by  him  was  one 
of  law,  and  plaintiff  may  have  it  reviewed  by  a 
court  of  equitr  in  a  proceeding  brought  to  avoid 
the  effect  of  uie  decision  of  the  Secretary  of  the 
Interior." 

It  is  said  in  Baltz  t.  MitcheU,  41  Okl.  96, 
137  Paa  666: 

"The  courts  will  not  disturb  decisions  by  the 
Department  of  the  Interior  based  purely  upon 
findings  of  fact  from  tiie  testimony  submitted, 
where  there  is  no  fraud  nor  apparent  error  of 
law  in  such  department  decisions."  Garrett  et 
al.  V.  Walcott  et  al.,  26  Okl.  574,  106  Pae  848; 
Robinson  v.  Owen  et  aL,  30  OkL  484,  119  Pac. 
995;  AUuwee  OU  Co.  v.  Shufflin  et  aL.  32  OkL 
808,  124  Pac.  15:  Summers  v.  Barks  et  aL. 
36  Okl.  337,  127  Pac.  402;  Johnson  et  aL  t! 
Biddle,  41  Okl.  759,  139  Pac.  1143;  Jones  et  aL 
V.  Feamow  et  al.,  166  Pac.  309. 

[2, 3]  The  only  proposition  presented  in 
plaintiff's  brief  Is  that  the  defendant  was  In 
actual  and  exclusive  possession  of  the  land, 
and  had  the  lawful  right  to  its  possession,  at 
the  time  of  the  defendant's  selection,  to  wit, 
August  21,  1907,  that  there  was  no  evidence 
whatever  to  the  contrary,  and  that  the  land 
should  have  been  awarded  to  the  plaintiff. 

In  order  to  properly  decide  this  proposition 
It  will  be  necessary  to  review  the  evidence, 
but  before  doing  so  we  deem  It  appropriate 
that  we  first  set  oat  the  decision  of  the  Com- 
missioner of  Indian  Affairs  upon  the  contest 
between  the  parties  before  that  department. 
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wbich,  tearing  out  th»  Introduction,  Is  as  fol- 
lows: 

"It  appears  of  record  that  both  the  partiea 
hereto  were  duly  entitled  to  allotment  of  tribal 
lands,  'and  that,  the  land  in  contest  bavinc  been 
set  apart  to  John  W.  Waters  on  application 
made  by  his  mother,  AuKuat  21,  1907,  when 
Kobert  h.  ^^ev™f  applied  for  the  same  land 
on  October  1,  l807,  at  the  Cherokee  land  office, 
his  application  was  denied,  and  he  thereupon  hi- 
ed his  complaint  herein,  doly  verified,  alleging 
that  when  the  land  was  selected  for  the  con- 
testee  the  contestant  was  in  possession  thereof 
and  owned  certain  valuable  improvements  there- 
on, but  the  conteatee  never  owned  any  improve- 
ments on  the  land,  nor  was  in  possession  of  any 
part  of  it  Contestant  appeals,  charfing  error 
in  your  findings  of  fact  and  conclusions  of  law. 

"The  land  had  been  held  and  improved  by  one 
Edwards,  whose  application  for  enrollment  as  a 
dtixen  by  intermarriage  was  denied.  At  the 
hearing  contestant  produced  a  bill  of  sale  from 
Eidwards  dated  November  12,  1906,  purporting 
to  convey  to  him  as  guardian  the  improvements 
on  the  land,  for  a  consideration  ot  $1,600,  and 
containing  this  sentence:  'In  the  event  that 
Congress  makes  a  law  that  the  white  adopted 
citisens  of  the  Cherokee  Nation  can  hold  their 
allotments  by  paying  for  them,  then  this  bill 
of  sale  is  to  be  null  and  void,  otherwise  to  re- 
main in  fall  force  and  effect.' 

"Higgins  also  produced  two  rental  contracts 
whereby  he  assumed  to  let  the  land  to  one  J.  A 
Jetar  for  the  years  1907  and  1908  at  $200  a 
year,  and  three  receipts,  signed  by  W.  S.  Ed- 
wards, acknowledging  payments  by  Higgins  of 
1100  on  January  1.  1907,  SlOO  August  1,  1907, 
and  1200  June  27, 1908.  Edwards  and  Higgins 
testify  that  the  former  was  to  receive  $200  from 
the  rents  annually  for  ten  years  and  that  the 
payments  mentioned  were  made  by  Jeter  to  Ed- 
wards direct,  in  compliance  with  that  contract 
Jeter  corroborates  their  statements.  He  has 
been  cultivating  the  land  for  several  years  as 
Edwards'  tenant  and  continued  on  without 
change,  professing  to  recognize  Higgins  as  his 
landlord,  but  doing  no  business  with  him  what- 
ever. 

"Counsel  argue  ingenuously  that  this  transac- 
tion was  a  bona  fide  sale  of  improvements,  vest- 
ing the  ownership  in  contestant  and  carrying 
with  it  the  right  of  possession  of  the  land,  sub- 
ject only  to  the  possibility  of  becoming  null  and 
void  at  some  future  time  if  a  certain  event 
should  happen,  which  in  fact  did  not  happen. 
They  suggest  that  the  land  was  selected  for  con- 
teatee through  a  violation  of  the  regulations  by 
failure  to  inquire  respecting  the  ownership  of 
the  improvements.  This  point  is  not  borne  out 
by  the  record.  Conteatee  s  father  testifies  that 
he  and  bis  wife  who  made  the  application,  visit- 
ed and  looked  at  the  land,  and  inqoired  about  it 
of  the  people  in  the  neighborhood.  It  was  well 
known  that  it  had  long  been  held  by  a  nonciti- 
cen,  there  was  no  record  or  publication  of  any 
•ale  of  the  improvements,  and  it  lay  open  to  be 
filed  upon  by  any  qualified  person. 

"The  distinction  insisted  upon  between  this 
case  and  the  cases  of  Phillips  v.  Brown  and 
Phillips  T.  Bird,  is  found  to  be  a  distinction 
without  a  difference.  In  those  cases  no  consid- 
aration  was  to  be  paid  to  the  vendor  of  improve- 
ments onleas  the  land  should  be  awarded  to  the 
vendee.  In  this  case  the  vendee  pays  nothing 
from  his  own  means  or  resources  whatever,  and 
the  vendor  asserts  that  if  the  land  should  not  be 
awarded  to  the  vendee,  he  would  not  look  to  him 
for  payment,  bnt  to  tiie  person  who  ahoold  ob- 
tain it  In  fact  the  vendee's  relation  to  the 
land  has  been  merely  nominal,  while  tilie  ven- 
dor's has  remained  practically  unchanged. 

"The  claim  that  the  paper  transaction  describ- 
ed was  anything  more  than  an  arrangement  to 
control  the  allotment  falls  before  Edwards'  as- 
sertion, March  19, 1907,  when  he  applied  for  the 
appraisal  of  his  Improvements,  that  when  he 


vaa  starting  on  a  trip  to  Texas  he  got  Higgins 
to  file  one  of  his  children  on  the  land,  contingent 
on  his  being  able  to  buy  it  hitn«gif,  and  his  tes- 
timony given  March  6,  1909,  that  as  late  as 
July  or  August,  1907,  he  was  still  trying  to  get 
some  one  to  file  on  the  land,  with  a  view  to 
buying  it  from  the  allottee,  having  an  under- 
standing with  Higgins  that  if  he  succeeded,  they 
would  'rescind  the  trade,  and  if  not  this  trade 
will  go  on.' 

"Your  conclusion  is  that  the  contestant  has 
failed  to  establish  that  the  transaction  whereby 
be  daims  to  have  gained  the  ownership  and  pos- 
session of  the  land  in  controversy  contained  the 
elements  of  good  faith  necessarv  to  vest  in  him  a 
proper  right  as  against  the  prior  application  of 
the  conteatee.  To  controvert  this  proposition 
counsel  for  appellant  discuss  st  length  the 
principle  of  'the  condition  subsequent'  uie  doc- 
trine of  fraud  and  bona  fides,  the  prevalence  of 
the  written  instrument  over  verbal  modifications. 
They  insist  that  in  tliis  case  there  is  no  question 
but  either  party  could  go  into  court  and  enforce 
the  contract  of  sale;  that  as  the  bill  of  sale 
is  plain  and  unambiguous,  it  is  the  best  evidence 
of  the  intent  of  the  parties,  and  of  the  amoont 
the  purchasers  agreed  to  pay  for  the  improve- 
ments. Such  confidence  is  hardly  justified  by 
the  facts  of  record  in  your  office  and  revealed 
by  contestant's  testimony.  Higgins  would  liave 
a  very  strong  defense  against  any  attempt  by 
Edwards  to  enforce  such  a  contract  The  con- 
sideration stated  in  the  biU  is  Sl.OOO.  Higgins 
testified  March  2S,  1007,  about  four  months  aft- 
er the  date  of  the  bill:  'I  didn't  pay  him  any- 
thing. We  was  to  appraise  the  improvements  by 
disinterested  parties,  and  I  was  to  give  him 
whatever  the  actual  value  was.  He  put  the  con- 
sideration In  there,  inasmuch  as  he  said  there 
ought  to  be  a  consideration  in  there.  *  *  *  I 
am  still  willing  to  do  that,  but  I  don't  want 
to  have  to  pay  more  than  it  i»  worth.  •  •  • 
Looking  over  it  carefully  with  another  party, 
we  estimated  that  $260  or  |S00  wonld  be  worth 
all  the  improvements.  The  fendng  is  pretty 
well  broken  down,  and  there  ia  a  little  log 
house,  rather  sorry  house.  I  had  a  disinterested 
party  make  an  estimate,  and  he  thought  $900 
would  be  abont  right' 

"Higgins  also  testified,  and  your  records  show, 
that  in  a  separate  contest  the  20  acres,  which 
contained  the  house,  bam,  and  wells,  apparently 
all  the  improvements  covered  by  the  bill  of  sale, 
except  part  of  the  fence,  had  been  lost  to  Hig- 

B°ns  or  to  Edwards,  and  awarded  to  one  Jane 
ill.  In  view  of  these  conditions,  it  cannot  be 
maintained  that:  'Higgins  was  responsible  to 
Edwards  for  $200  every  year;  if  the  tenant  fail- 
ed to  pay  or  threw  up  the  lease,  HigglTin  vras 
obliged  to  pay  the  $200  just  the  same'— for  ten 
years.  But  whether  enforceable  or  not  by  the 
parties  themselves  agaihst  each  other,  such  a 
document  cannot  defeat  established  rights  of 
third  parties,  unless  it  appears  that  it  represents 
actual  facts,  vital  reality.  Here  counsel  adduce 
the  principle  that  fraud  mnst  be  proved  by  clear, 
expudt  and  convincing  evidence.  But  contes- 
tant has  not  shown  such  conditions  as  to  make 
that  proof  incumbent  on  the  defense.  The  doc- 
trine stated  in  the  case  of  Hy-Yu-Tse-Mll-Kin 
V.  Philomene  Smith  et  aL,  194  tJ.  S.  401,  24  Sup. 
Ct.  676,  48  L.  Ed.  1039,  appUes  exacUy,  as  fol- 
lows: 'Upon  the  attacking  party  rests  the  burden 
of  proof.  •  •  •  It  ii  the  duty  of  these  contes- 
tants to  affirmatively  show  such  a  state  of  facts 
as  will  necessitate  the  canceling  of  the  allot- 
ments already  made.  It  was  not  even  incumbent 
upon  the  defendant  to  enter  an  appearance;  had 
they  not  done  so,  it  wonld  have  been  no  less 
the  duty  of  these  contestants  to  present  the 
requisite  showing  of  superior  rights.' 

"In  the  present  case  contestant  has  so  clearly 
shown  by  his  own  testimony  that  the  bill  of  sale 
was  purely  fictitious  and  bis  occupancy  of  the 
land  purely  nominal  that  he  can  take  no  advan- 
tage of  the  rule  quoted  from  the  Assistant  At- 
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tomey  General's  opinion  of  January  24.  1907, 
to  the  effect  that  citizen  puicbasers  from  inter- 
married claimants  'acquire  as  secure  right  to 
their  holdings  as  if  they  had  originally  segregat- 
ed the  same  from  public  domain,  and  are  en- 
titled to  take  such  lands  in  allotment,  providing 
their  occupancy  antedates  the  application  of  any 
other  person  to  select  the  same  tract.'  Rather 
be  is  barred  by  this  concduding  sentence  of  the 
same  paragraph:  'But  the  right  of  no  citizen  to 
file  an  application  to  select,  should  be  stayed 
or  suspended  merely  for  the  benefit  of  the  non- 
citizen;  otherwise  the  latter  and  not  the  law 
will  create  the  preference  right  and  control  the 
allotment' 

"Waters  and  his  wife  viewed  the  land  in  con- 
troversy. They  Icnew,  and  it  was  publicly 
inown,  that  it  was  held  by  a  nondtizen.  It 
was  unoccupied  in  the  sense  of  the  law.  They 
filed  upon  it  for  their  child,  a  Cberoliee  citizen 
entitled  to  allotmeut.  They  complied  with  all 
the  requirements  stated  to  them  at  your  land 
office.  They  were  ready,  and  are  ready,  to  pay 
to  the  noncitizen  occupant  the  appraised  value  of 
his  improvements.  Their  rights  cannot  be  set 
aside  by  reference  to  a  paper  transaction  to 
which  (though  it  may  in  part  antedate  their  fil- 
ing) there  were  no  correspondeut  facts.  That 
alleged  contract  can. at  best  be  interpreted  mere- 
ly es  an  executory  agreement.  The  tenor  of 
tjie  testimony  throughout  is  convincing  that  it 
was  held  by  the  parties  themselves,  till  the  con- 
testee  filed  upon  the  land,  as  incomplete  and 
voidable  or  modifiable  at  any  time.  When  Ed- 
wards applied  for  appraisement  March  19, 1907, 
he  represented  the  alleged  sale  as  altogether  con- 
tingent, its  terms  as  yet  unsettled.  On  March 
5,  1909,  Edwards  testified,  'I  allow  Higgins 
what  Jeter  pays  me,'  and,  being  asked  whether, 
when  he  was  trying  to  get  some  one  to  file  on 
this  land  (in  the  summer  of  1907),  Jeter  had 
paid  him  any  rents  for  which  he  had  given 
Higgins  credit,  he  answered,  'Tes;  he  did,  in 
the  faU  of  1907.'  At  the  hearing  May  25,  1909, 
Higgins  could  not  remember  whether  the  receipt 
dated  January  1,  1907.  had  been  given  or  sent 
to  him  before  or  after  March  2d,  but  on  June  4, 
1907,  in  the  Jane  Hill  Case,  when  asked  if  the 
tenant  paid  him  the  rent  he  answered,  *I  am  to 
get  the  rent  this  year.' 

"In  the  opinion  of  this  office  the  agreement  in 
question  was  not  sufficiently  executed  to  pass 
Utle  between  the  parties.  Your  decision  is  ac- 
cordingly affirmed.  You  will  please  notify  the 
parties  in  interest  of  this  action,  and  contestant 
of  his  right  of  further  appeal. 
"Very  respectfully, 

"tSignedJ    F.  H.  Abbott, 
'Assistant  Commissioner." 

We  have  carefully  read  all  the  evidence 
Introduced  before  the  Commissioner  of  the 
Five  Civilized  Tribes  In  this  contest,  and  we 
find  the  above  review  of  the  same  by  the 
honorable  Commissioner  of  Indian  AfTalrs  to 
be  fair  and  accurate,  and  his  deductions 
therefrom  fully  supported  by  the  evidence. 
The  evidence  shows  conclusively  that  plain- 
tiff, Higgins,  had  never  been  in  actual  pos- 
session of  the  land  in  controversy,  and  the 
only  claim  she  had  niton  the  land  or  im- 
provements thereon  was  based  upon  a  condi- 
tional and  contingent  sale  to  her  by  one  W. 
S.  Eidwards,  an  Intermarried  citizen,  who 
had  placed  the  improvements  on  the  land 
and  rented  the  same  to  one  Jeter,  and  plain- 
tiff, by  virtue  of  this  arrangement  with  Ed- 
wards, claims  that  she  thus  acquired  the 
ownership  of  said  improvements  and  was  in 
possession  of  the  land  by  tenant.     But  the 


honorable  Commissioner  fonnd  ttiat  snch 
ownership  of  the  improvements  and  posses- 
sion of  the  land  did  not  exhibit  the  elements 
of  good  faith  necessary  to  segregate  the  land 
from  the  claims  of  bona  fide  allottees,  and 
we  concur  in  his  conclusion  therein.  Uls 
reasons  are  fully  set  out  in  his  opinion,  cop- 
ied above,  reviewing  the  evidence.  It  covers 
the  case  fully.  All  the  deductions  therein 
are  fair  and  warranted  by  the  evidenceL 

We  recommend  that  the  ludgment  be  af- 
firmed. 

FEB  CUBIAM.    Adopted  in  wbola. 


CHICAGO,  B.  I.  &  P.  BY.  00.  v.  BOOEBS. 
(No.  6638.) 

(Supreme  Court  of  Oklahoma.    July  11,  1914. 
Behearing  Denied  Sept  26,  1916.) 

(SvlUihus  by  the  Court.) 

1.  Neouoehce    «3>136(9)    —    Pbovinci    or 

COUBT  AMD  JUBY— OlUECrXD   VKBDIOT. 

In  cases  involving  negligence,  when  a  givea 
state  of  facts  is  such  tliat  reasonable  men  may 
fairly  difi'er  upon  the  questions  as  to  whether 
there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury.  It  is  only  where 
the  facts  are  such  that  all  reasonable  meu 
must  draw  the  same  conclusions  from  them 
that  the  question  of  negligence  is  ever  consid- 
ered one  of  law  for  the  court.  Where,  from 
the  facts  shown  by  the  evidence,  although  un- 
disputed, reasonable  men  might  draw  different 
conclusions  respecting  the  question  of  negli- 
gence or  contributory  negligence,  such  ques- 
tions are  properly  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §g  293-297;    Dec.  Dig.  <S=»136i9).] 

2.  Neouoknce   «=136(10)   —  Pbovincb   or 

CoUBT— DiBECTED   VeBDICT. 

There  was  conflicting  evidence  in  the  case 
as  to  whether  or  not  the  defendant  was  pri- 
marily negligent,  and  this  given  state  of  facta 
was  such  that  reasonable  men  might  fairly  dif- 
fer upon  the  question  as  to  whether  there  was 
primary  negligence  on  the  part  of  the  defend- 
ant or  not,  and  hence  the  question  of  primary 
negligence  on  the  part  of  the  defendant  was  a 
question  of  fact  to  be  considered,  found,  and 
determined  by  the  jury  in  the  light  of  all  the 
accompanying  facts  and  circumstances  touch- 
ing this  question  in.  evidence  before  them  upon 
the  trial  of  this  cause,  under  proper  instruc- 
tions from  the  court. 

[EM.  Note.— For  other  cases,  see  Negligencei, 
Cent.  Dig.  f{  298-^00;   Dec.  Dig.  «s>M(10)J 

3.  Masteb  and  Sbbvant  ®=»101,  102(1)— Is- 
JUBIKB  to  Sebvant— Duty  of  Masteb. 

It  is  necessary  that  you  go  into  the  facts 
of  each  individual  case  to  ascertain  whether  or 
not  negligence  existed.  In  the  case  at  bar  the 
defendant  owed  the  plaintiff  the  duty  to  fur- 
nish him  with  a  reasonably  safe  place  within 
which   to  work  and  with  reasonably  safe  ap- 

Sliances  to  work  with.  In  the  case  at  bar  the 
efendant  failed  to  perform  that  dutjr.  In  the 
case  at  bar  the  plaintiS  received  an  injury  re- 
sulting from  such  failure  on  the  part  of  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  136,  171,  178,  179; 
Dec.  Dig.  <S=»101,  102(1).] 
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4.  IlAsrn  aud  Skbitant  ^=>22H6),  288(2,14) 

— InjUBIES    Tb     SeBVANT  —  ASSUMPTIOR     OF 

Risk. 
Where  a  master  promiaes  to  remedy  &  (Kh 
fect,  the  servant  does  not  assume  the  risk  of  In- 
jury therefrom  by  remaining  in  his  emplormeut 
for  a  reasonable  time  after  such  promise.  The 
question  whether  plaintiff  assumed  the  risk  by 
remaining  at  work  in  a  dangerous  place  is  tffr 
the  jury.  Where  plaintiff  had  complained  to 
bis  foreman  that  premises  were  unsafe,  and  tbe 
foreman  promised  to  refer  the  matter  to  the 
master  mechanic,  and  later  informed  plaintiff 
that  the  master  mechanic  had  promised  that 
the  defect  should  be  remedied,  the  questions 
whether  the  master  mechanic  was  informed  of 
such  complaint  and  promised  to  remedy  the 
defect'  and  his  authority  to  make  the  promise 
were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 


Dig.  <S=9221(6), 


,  288(2, 


14).] 


6.  Sebvant's  Casb— Bvidkmok. 

In  this  case  the  plaintiff  had  knowledge  of 
the  danger  inrolved,  had  adviaed  tbo  defendant 
thereof,  and  the  defendant  had  promised  the 
plaintiff  to  remedy  the  matters  complained  of. 
The  plaintiff  gave  the  names  of  the  parties  to 
whom  complaint  was  made  and  the  names  of 
the  officers  who  promised  to  make  the  correc- 
tions, and  defendant  failed  to  offer  any  testi- 
mony whatever  denying  that  said  promises  were 
made  or  even  attempted  to  dispute  the  same. 

6.  Masteb    and    Sebtant   «=9l03(l)  —  Iwjtj- 

BIXS  TO   BXBVANT— GaBX. 

It  is  the  duty  of  the  master  to  furnish  his 
servant  with  a  reasonably  safe  place  to  work 
and  with  reasonably  safe  tools  and  appliances 
with  which  to  work,  taking  into  consideration 
the  nature  and  character  of  the  work  to  be  per- 
formed and  the  dangers  therefrom,  and  this 
duty  cannot  be  delegated  by  him  so  us  to  re- 
lieve him  of  liability  for  injuries  resulting  from 
its  violation. 

[Ed.  Note.— For  oUier  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  176;  Dec.  Dig.  «=> 
103(1).] 

7.  Mabikb  and   Scbvant  «3>293(8)  —  Injo* 

BIES  TO   SEBVANT^— InSTBUCTIONS. 

Instructions  Nos.  3  and  7,  given  by  the 
court,  in  which  the  jury  are  told  "that  it  was 
the  duty  of  the  defendant  railway  company  to 
use  reasonable  and  ordinary  care  to  provide  a 
safe  place  within  which  its  employes  were  to 
work  and  to  use  reasonable  and  ordinary  care 
to  provide  suitable  and  proper  implements  with 
which  such  employes  were  to  work,"  etc.,  held 
proper  under  the  facts  proven  in  this  case,  and 
under  the  law  as  laid  down  by  this  court  in 
Frederick  Cotton  Oil  &  Mfg.  Co.  v.  Traver,  36 
Okl.  717.  129  Pac.  747.  Choctaw  Blec.  Co.  v. 
Clark,  28  OkL  399,  114  Pac.  780,  and  OrMit 
Western  Coal  &  Coke  Co.  t.  Malone.  39  OkL 
693,  136  PtLC.  403. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1150;  Dec.  Dig.  4=9 
293(8).] 

8.  Masteb  and  Sebvant  «i=»203(l),  227(1)— 
Injubies  to  Sebvant  —  "Assumption  of 
Risk"— CONTBIBTJTOBI  Negligence— "Aa- 
smnED  RiBK." 

"Assomptioii  of  risk"  and  "contributory 
negligence"  are  not  synonymous.  The  defens- 
es of  "assumed  risk"  and  "contributory  negli- 
gence" are  separate  and  independent,  the  former 
aridng  out  of  contractual  relations,  and  the 
latter  not  "AMnmed  riak"  and  "contribntory 
negligence"  are  distinct  doctrines  of  law.  The 
instructions  examined  as  to  this  question,  and 


held  to  be  sufficient  and.  proper  under  the  facta 
of  this  case. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  638-540,  642,  543,  668; 
Dec.  Dig.  «8=>203(1),  227(1). 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  tjenes,  Assumption  of  Risk; 
Contributory  Negligence.] 

9.  COUFBOMiaS    AND     Settlbmsnt    ®=38(3)  — 

.  MisBEFBEsENTATioNS— Relief. 

The  plaintiff  was  advised  by  Mr.  Brady, 
the  claim  agent,  that  the  physicians  of  the  com- 
pany had  r^orted  the  injury  as  merely  a  skin 
wound,  and  that  it  was  not  permanent.  Ue 
was  advised  by  Dr.  Tye  and  Dr.  Border,  phy- 
sicians of  the  company,  that  the  injury  was 
merely  a  skin  wound,  and  not  permanent  Ho 
was  advised  by  Dr.  Tye  that  he  would  have  a 
good  leg  and  would  be  able  to  perform  labor  to 
the  extent  and  in  the  capacity  he  did  prior  to 
the  injury.  The  plaintiff  was  a  mere  employ^ 
of  the  company.  lie  had  no  knowledge  of  med- 
ical science.  He  could  not  judge  of  the  effect 
of  a  bum  as  to  its  permanency  or  Its  temporary 
character.  He  relied  upon  the  statements  of 
the  company's  physiciam  to  the  effect  that  he 
would  have  a  good  leg,  and,  believing  and  rely- 
ing upon  such  statements,  executed  the  release 
in  question.  In  such  cases  innocent  misrepre- 
sentations made  in  good  faith  and  under  an 
honest  belief  at  the  time  made  that  they  are 
true,  on  the  one  band,  and  relied  and  acted  up- 
on in  good  faith  and  under  an  honest  belief  of 
their  truth,  on  the  other  hand,  as  well  as 
statements  made  which  are  intentionally  false 
and  relied  upon  by  the  party  executing  a  re- 
lease, may  equally  be  made  the  basis  of  relief 
from  such  releases. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  H  19,  21-24;  Dec. 
Di«,  «=»8(3).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Stephens  County ; 
Frank  M.  Bailey,  Judge. ' 

Action  by  Emmett  Rogers  against  the  Chi- 
cago, Rock  Island  &  PaclSc  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.   Affirmed. 

The  plaintiff,  Emmett  Rogers,  brings  this 
action  seeking  to  recover  of  the  defendant, 
the  Chicago,  Rock  Island  &  Padflc  Railway 
Company,  the  sum  of  $20,160,  alleging  that 
on  the  11th  day  of  December,  1910.  while 
plaintiff  was  In  the  employ  of  the  defendant 
company  in  the  capacity  of  caretaker  of  cer- 
tain locomotives  of  the  defendant  company 
In  the  yards  of  the  defendant  company  at 
Mangum,  OkL,  be  was  requested  to  build  a 
fire  in  the  fire  box  of  a  certain  locomotive 
engine;  that  at  said  time  said  locomotiTe 
was  outside  of  the  roundhouse  and  unpro- 
tected In  any  way  from  the  wihd;  that  the 
defendant  furnished  for  the  building  of  such 
Ore  certain  waste  aud  combustible  oil  which 
plaintiff  was  requested  to  use  In  the  starting 
of  said  fire,  and  tliat  while  in  the  perform- 
ance of  his  duty,  and  on  account  of  the  com- 
bustible character  of  the  material  used  and 
furnished  to  him  In  building  said  flre,  and  on 
account  of  the  uii4>rotected  condition  of  said 
engine  from  the  weather  and  strong  wind, 
and  on  account  of  no  blower  hela^  furnished 
to  plaintiff  with  which  to  start  said   fire. 
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and  while  acting  with  care  and  caution,  a 
certain  gust  of  wind  swept  through  said  cab 
of  said  locomotive  while  the  plaintiff  was  in 
the  act  of  building  said  fire,  blowing  the 
burning  oU  and  waste  against  plaintiff, 
thereby  setting  fire  to  plaintiff's  clothing, 
from  which  he  received  severe  and  serious 
bums  and  injuries  to  his  right  limb;  that 
such  injuries  were  caused  and  occasioned 
by  reason  of  the  carelessness  and  negligence 
of  the  defendant  In  falling  to  use  reasonable 
and  ordinary  care  to  furnish  a  safe  place 
within  which  plaintiff  should  worlc ;  that  by 
reason  of  such  injuries  plaintiff  has  suffered 
great  mental  anguish  and  Impairment  of  his 
earning  capacity  and  loss  of  time  and  money 
expended  In  securing  necessary  medical  at- 
tention and  services — aU  to  his  great  hurt 
and  damage  in  the  sum  prayed  for,  to  wit, 
$20,150. 

The  defendant  answers,  and  denies  the  al- 
I^atlons  of  the  plaintiff's  petition  not  spe- 
cifically admitted,  and  admits  that  the  plain- 
tiff was  the  employe  of  the  defendant  com- 
pany, and  further  says  that,  If  plaintiff  was 
Injured,  It  was  by  reason  of  his  own  negli- 
gence and  carelessness,  and  that  the  defend- 
ant was  In  no  wise  negligent  and  careless, 
nor  is  It  liable  In  any  degree  for  the  in- 
juries complained  of  by  plaintiff,  and  that, 
if  such  plaintiff  was  Injured,  it  was  occasion- 
ed by  the  risk  incident  to  plaintiff's  work, 
and  was  assumed  by  plaintiff.  The  defend- 
ant further  says  that.  If  the  plaintiff  was  in- 
jured, that  such  injury  has  been  fully  ad- 
justed, adjudicated,  and  settled  between 
plaintiff  and  the  defendant  by  reason  of  a 
certain  release  contract  entered  into  between 
the  plaintiff  and  defendant;  wherefore  the 
defendant  prays  the  judgment  of  the  court. 

The  plaintiff,  replying,  denies  the  allega- 
tions of  the  defendant's  answer  not  specif- 
ically admitted,  and  says  that,  while  plain- 
tiff did  execute  such  release  agreement,  such 
release  agreement  was  signed  and  executed 
by  reason  of  false  and  fraudulent  repre- 
sentations of  the  defendant  company's  agents 
and  physicians,  and  that  such  representa- 
tions caused  plaintiff  to  mistake  the  nature 
of  bis  injuries,  and  that  the  consideration 
therefor  was  greatiy  inadequate,  and  that 
other  considerations  formed  a  part  and  par- 
cel of  such  agreement,  and  that  same  have 
not  been  fulfilled  and  have  not  been  perform- 
ed by  the  defendant,  and  that  such  release 
agreement  is  therefore  invalid  and  In  no  wise 
binding  on  the  plaintiff. 

This  cause  was  tried  to  a  jury  on  the  14tb 
and  15th  days  of  November,  191S,  resulting 
in  a  verdict  in  favor  of  tlie  plaintiff  and 
against  the  defendant  for  $1,001,  upon  which 
verdict  judgment  was  duly  entered  to  re- 
verse, which  this  proceeding  in  error  was 
brought  by  the  defendant 

K.  W.  Shartel,  of  Oklahoma  City,  0.  O. 
Blake,  R.  3.  Roberts,  and  W.  H.  Moore,  all 
of  El  Reno,  a,ad  J.  a>  Gamble,  of  Des  Molnee, 


Iowa,  for  plaintiff  in  error.  Bond,  Melton 
&  Melton,  of  Chlckasha,  for  defendant  in  er- 
ror. 

DAVIS,  C.  (after  stating  the  facts  as 
above).  The  parties  wUl  be  designated  aa 
in  the  court  below.  The  questions  present- 
ed for  our  consideration  are: 

"(1)  niat  said  court  erred  in  overruling  the 
motior.  of  the  plaintiff  in  error  for  a  new  trial. 

"(2)  The  court  erred  in  overruling  the  demur- 
rer of  the  plaintiff  in  error  to  the  evidence  of 
the  defendant  in  error. 

"{3)  The  court  erred  in  refusing  to  give  to 
the  jury  a  peremptory  instruction  to  return  a 
verdict  in  favor  of  the  plaintiff  in  error,  as  re- 
quested   in    defendant's    requested    instruction 

"(4)  The  court  erred  in  tefoaiog  to  give  de- 
fendant's requested  instruction  No.  i. 

"(5)  The  court  erred  in  refusing  to  give  de- 
fendant's requested  instruction  No.  5. 

"(6)  The  court  erred  in  refusing  to  give  de- 
fendant's requested  inatmction  No.  6. 

"(7^  The  court  erred  in  giving  instruction  No. 
8  of  Its  charge  to  the  jury. 

"(8)  The  court  erred  in  giving  instruction  No. 

6  of  Its  charge  to  the  jury. 

"(9)  The  court  erred  in  giving  instruction  No. 

7  of  its  charge  to  the  jury. 

"(10)  The  court  erred  in  giving  instmctioa 
No.  11  of  its  charge  to  the  jury." 

[1]  The  errors  assigned  and  complained  of 
by  the  defendant  supra,  2  to  10,  inclusive,  are 
set  forth  and  contained  in  the  mott<Ht  for  a 
new  trial.  The  question  then  is:  Did  the 
trial  court  err  in  overruling  the  defendant's 
motion  for  a  new  trial  containing  these  spec- 
ifications of  error  supra?    liCt  us  see. 

"In  cases  involving  negligence,  when  a  given 
state  of  facts  is  such  that  reasonable  men  may 
fairly  differ  upon  the  questions  as  to  whether 
there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury.  It  is  only  where 
the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusions  from  them  that  the 
question  of  negligence  is  ever  considered  one  of 
law  for  the  court.  Where,  from  the  facts 
shown  by  the  evidence,  although  ondisputed, 
reasonable  men  might  draw  different  conclu- 
sions respecting  the  question  of  negligence  or 
contributory  negUgence,  such  questions  are 
properly  for  the  jury."  Missouri,  K.  &  T.  Ry. 
Co.  T.  Shepherd,  20  OkL  626,  95  Pac  243; 
Harris  v.  Missouri,  K.  &  T.  Ry.  Co.,  24  OkL 
341,  103  Pac.  758,  24  L.  R.  A.  (N.  S.)  858; 
St.  Louis  &  S.  F.  R.  C!o.  v.  Loftis,  25  OkL 
496.  106  Pac.  824:  Sans  Hois  Coal  Co.  v. 
Janeway,  22  OkL  425,  99  Pac.  153 ;  St  Louis 
&  a  F.  Rd.  Ck).  V.  Copeland,  23  OkL  8.ST,  102 
Pac.  104;  Mean  v.  Callison,  28  OkL  737.  116 
Pac.  195. 

[2]  There  was  conflicting  evidence  in  the 
case  as  to  whetiier  or  not  the  defendant  was 
primarily  negligent,  and  this  given  state  of 
facts  was  such  that  reasonable  men  might 
fairly  differ  upon  the  question  as  to  wheth- 
er there  was  primary  negligence  on  the  part 
of  the  defendant  or  not,  and  hence  the  ques- 
tion of  primary  negligence  on  the  part  of 
the  defendant  was  a  question  of  fact  to  be 
considered,  found,  and  determined  by  the 
jury  in  the  light  of  all  the  accompanying 
facts  and  circumstances  toudUng  this  ques- 
tion in  evidence  before  them  upon  the  trial 
of  this  cause,  under  proper  instructions  from 
the  court,    tnie  tdal  ooort  therefore  commlt- 
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ted  no  error  in  OTerruIing  tbe  defendant's 
demurrer  to  the  plaintiff's  evidence,  and  In 
refusing  to  give  tlie  Jury  a  peremptory  In- 
struction to  return  a  verdict  in  favor  of  the 
defendant  as  requested  in '  defendant's  in- 
struction No.  1,  and  in  submitting  the  cause 
to  the  jury. 

[3-6]  We  will  consider  specifications  of  er- 
ror numbered  2  and  3,  that  the  court  erred  in 
overruling  the  demurrer  of  the  defendant  to 
the  evidence  of  the  plaintiff,  and  that  the 
court  erred  in  refusing  to  iniitruct  the  jury  to 
return  a  verdict  for  the  defendant,  together. 
Counsel  cite  several  authorities  defining  neg- 
ligence, and  then  argue  that  no  primary  neg- 
ligence was  shown  in  this  case.  We  think, 
and  the  jury  found  by  their  verdict,  under 
the  instructions  of  the  court,  that  the  plain- 
tiff established  tliat  there  was  primary  neg- 
ligence on  the  part  of  the  defendant  by  a 
fair  preponderance  of  the  evidence.  The  au- 
thorities dted  by  counsel  define  the  law  of 
negligence,  but  the  facts  Involved  in  such 
cases  are  entirely  different  from  the  facts 
of  the  case  at  bar.  It  Is  necessary  that  you 
go  into  the  facts  of  each  individual  case  to 
ascertain  whether  or  not  negligence  existed. 
In  the  case  at  bar  the  defendant  owed  the 
plaintiff  the  duty  to  furnish  him  with  a  rea- 
sonably safe  place  within  which  to  work  and 
with  reasonably  safe  appliances  to  work 
with.  In  the  case  at  bar  the  defendant  fail- 
ed to  perform  that  duty.  In  the  case  at  bar 
the  plaintiff  received  an  injury  resulting 
from  such  failure  on  the  part  of  the  defend- 
ant Counsel  reasons  by  analogy  and  at- 
tempts to  compare  the  building  of  a  fire  in  a 
locomotive  with  the  building  of  a  fire  in  a 
cookstove  or  under  a  wash  boiler.  There  Is 
a  marked  distinction  between  building  a  fire 
In  a  cookstove  and  in  a  locomotive.  There  is 
a  difference  in  the  construction  of  a  stove 
and  a  locomotive  and  a  difference  in  the 
volume  of  the  fire  to  be  made.  The  fire  box 
of  a  locomotive  cannot  be  reached  with  the 
hand.  It  is  several  feet  from  the  engine 
cab,  and  the  fire  must  pass  through  a  hole 
abont  the  size  of  a  hatband.  In  the  case  at 
bar  it  was  necessary  to  throw  burning  waste 
through  such  hole  three  or  four  feet  into  the 
lire  box  with  a  whirlwind  whistling  through 
the  cab  of  the  engine.  A  cookstove  fire  may 
be  started  with  a  lighted  match  in  the  hand. 
Tou  could  not  accomplish  much  trying  to 
throw  a  lighted  match  through  the  wind  into 
the  fire  box  of  a  locomotive.  These  were  all 
questions  to  be  submitted  to  the  jury  as  was 
done  In  this  case. 

Counsel  for  the  defendant  further  assert 
that  at  other  points  plaintiff  fired  engines  In 
the  open.  The  facts  in  this  case  show  that 
the  plaintiff  was  employed  by  the  company 
at  Chlckasha,  OkI.,  where  he  worked  two- 
thirds  of  his  time ;  that  he  fired  engines  at 
said  point  in  the  roundhouse;  that  round- 
houses were  made  for  the  purpose  of  hous- 
ing and  firing  engines;  that  he  occasionally 
made  trips  out  of  Chlckasha  and  remained 


overnight  at  different  points,  but  he  kept  the 
fire  in  the  engines  used  burning  all  night  at 
most  of  the  places.  The  facts  further  show 
that  when  the  plaintiff  in  this  case  was  locat- 
ed permanently  at  Mangum  that  he  advised 
the  company  of  the  danger  of  firing  an  en- 
gine in  the  open  and  secured  two  or  three 
promises  from  the  company  that  the  round- 
house at  said  point  would  be  opened  in  or- 
der that  he  might  fire  an  engine  in  a  safe 
place,  and  have  a  safe  place  In  which  to 
work. 

The  fact  that  an  accident  is  unusual,  unex- 
pected, or  even  unheard  of  will  not  excuse 
the  negligence  which  caused  it.  26  Cyc. 
1092;  Doyle  v.  Chicago,  St.  Paul  &  Kansas 
City  Ry.  Co.,  77  Iowa,  607,  42  N.  W.  555,  4 
Ia  R.  A.  420;  B.  P.  *  N.  W.  Ry.  Co.  v.  Mc- 
Comus,  36  Tex.  Civ.  App.  170,  81  S.  W.  760. 
A  railroad  company  Is  liable  for  injuries  to 
a  fireman  where  flames  burst  out  of  the  flre 
box  upon  his  opening  the  door  thereof,  on 
account  of  the  use  of  fine  and  dirty  coal,  and 
catch  his  clothes  on  flre.  4  Thompson  on 
Negligence,  I  3039;  M.,  K.  &  T.  Ry.  Co.  v. 
Walker  CTex.  Civ.  Appj  26  S.  W.  613. 

The  master  owes  to  the  servant  the  duty 
to  furnish  him  with  a  reasonably  safe  build- 
ing or  other  place  in  which  to  do  his  work, 
and  is  liable  for  injuries  occasioned  by  neg- 
ligence in  this  regard.    36  Cyc.  1209,  1213. 

Where  a  master  promises  to  remedy  a  de- 
fect, the  servant  does  not  assume  the  risk  of 
injury  therefrom  by  remaining  In  his  em- 
ployment for  a  reasonable  time  after  such 
promise.  26  Cyc.  1099, 1113 ;  Neeley  v.  S.  W. 
Cotton  Seed  Oil  Co.,  13  Okl.  356,  75  Pac.  537, 
64  L.  B.  A.  145;  Hnber  v.  Jackson  &  Sharp 
Co.,  1  Marvel  (DeL)  374,  41  AtL  92;  Mc- 
Farlan  Carriage  Go.  v.  Potter,  158  Ind.  107, 
53  N.  B.  466;  Foster  ▼.  Chicago  Rock  Is- 
land, 127  Iowa,  S4,  102  N.  W.  422,  4  Ann. 
Cas.  150;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Sledge, 
68  Kan.  321,  74  Pac.  1111 ;  LouisviUe  Hotel 
Co.  V.  Kaltenbrun  (Ky.)  82  S.  W.  378. 

The  question  whether  plaintiff  a»sumed 
the  risk  by  remaining  at  work  in  a  dang^er- 
ous  place  is  for  the  jury.  Swift  et  al.  v. 
O'Neill,  187  111.  837,  68  N.  E.  416;  Harris  v. 
Hewitt,  64  Minn.  54,  66  N.  W.  1086;  Okla- 
homa Constitution,  f  6,  art  23. 

Where  plaintiff  had  complained  to  his  fore- 
man that  premises  were  unsafe,  and  the 
foreman  promised  to  refer  the  matter  to  the 
superintendent,  and  later  informed  plain- 
tiff that  the  superintendent  had  promised 
that  the  defect  should  be  remedied,  the  ques- 
tions whether  the  superintendent  was  In- 
formed of  such  complaint  and  promised  to 
remedy  the  defect  and  his  authority  to  mrvke 
the  promise  were  for  the  jury.  Swift  et  aL 
V.  O'Neill,  supra. 

The  question  whether  the  person  promising 
to  remedy  the  defect  is  one  having  authority 
to  do  so  is  for  the  jury.  Labatt  on  Master 
and  Servant  St  611,  420;  Swift  et  aL  v. 
O'Neill,  supra. 
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From  the  1st  of  February  to  the  12th  of 
April  held  not  to  be  an  unreasonable  length 
of  time  to  continue  work,  relying  upon  a 
promise  to  remedy  a  dangerous!  condition. 
Weber  Wagon  Co.  v.  Kehl,  139  lU.  644,  29 
N.  E.  T14. 

A  master  mechanic  has  authority  to  prom- 
ise repairs,  and  a  promise  to  an  employ^  In 
the  preseuce  of  plaintiff  Is  sufficient.  A.,  X. 
&  S.  F.  Ey.  Co.  V.  Sledge,  supra. 

Three  distinct  promises  were  made  to  the 
plaintiff  In  this  case,  two  by  the  master 
mechanic  through  Mr.  Cleaver,  the  man  un- 
der whom  the  plaintiff  was  working  at  Man- 
gum.  The  third  was  made  direct  to  the 
plaintiff  tiimself  -by  Mr.  Sharp,  the  round- 
house foreman.  Counsel  for  the  company 
endeavored  to  argue  that  Mr.  Clearer  only 
asked  that  the  roundhouse  be  opened  for 
the  purpose  of  convenience,  and  not  for  safe- 
ty. However,  Mr.  Cleaver  refused  to  deny 
the  statement  of  Bmmet  Rogers  to  the  effect 
that  the  complaint  was  made  on  the  ground 
that  it  was  dangerous  to  fire  an  engine  In 
the  open,  and  Mr.  Sharp,  the  officer  who 
made  the  promise  in  person  to  Mr.  Rogers, 
was  not  offered  as  a  witness,  and  the  testi- 
mony of  the  plaintiff  as  to  the  promise  of 
Mr.   Sharp  Is  undisputed  and  unchallenged. 

This  disposes  of  assignment  of  errors  2 
and  3. 

[7-9]  Under  assignment  of  error  No.  4 
defendant  complains  of  the  refusal  of  the 
court  to  give  in  charge  to  the  Jury  instruc- 
tion No.  4  asked  for  by  the  defendant,  and 
which  reads  as  follows: 

"The  court  instiucts  the  jury  that  an  employi 
is  held  under  the  law  of  this  state  to  have  as- 
sumed the  risk  and  hazard  of  injury  resulting 
from  open  and  obviouB  dangers  incident  to  his 
employment.  You  are  therefore  instructed  that, 
although  you  should  find  that  the  defendant  was 
negligent  in  requiring  the  plaintiff  to  build 
fires  in  engines  while  the  same  were  out  of 
doors,  and  that  the  injury  suffered  by  plaintiff 
was  the  result  of  said  negligence,  nevertheless 
your  verdict  should  be  for  the  defendant,  pro- 
vided you  further  find  that  the  condition  under 
which  he  was  required  to  work  was  known  to 
the  plaintiff,  and  the  dangers  in  doing  said 
work  were  appreciated  and  understood  by  him." 

Instruction  No.  4,  snprn,  requested  by 
counsel  for  the  defendant,  was  not  warrant- 
ed by  the  law  and  the  facts  of  the  case,  and 
was  properly  refused  by  the  court.  Plain- 
tiff testified  that  the  agents  of  the  defend- 
ant comiHiny  had  promised  to  provide  a  safe 
place  in  which  to  work  and  safe  appliances 
with  which  to  work,  and  that,  relying  upon 
said  promises,  he  remained  in  the  employ 
of  the  defendant.  This  testimony  is  uncon- 
tradicted by  any  of  the  witnesses  offered  by 
the  defendant  If  the  plainUff,  with  full 
knowledge  of  the  dangers  of  his  employment, 
had  remained  in  the  employ  of  the  defend- 
ant without  objection  or  protest,  and  without 
a  promise  on  the  part  of  the  company  to  re- 
open said  roundhouse,  the  defendant  would 
have  been  in  a  better  position  to  contend  for 
Instruction  No.  4,  but,  as  Uie  master  lulled 


the  servant  Into  a  sense  of  security  by  prom- 
ises to  supply  the  necessary  safeguards,  and 
failed  to  contradict  the  testimony  of  the  serv- 
ant with  reference  to  such  promises,  it  would 
be  strange,  Indeed,  to  Instruct  a  jury  to  find 
that,  even  though  the  defendant  was  negli- 
gent, the  plaintiff  nevertheless  assumed  the 
risk  of  injury  resulting  from  such  negligence. 

The  following  Instructions  have  been  ap- 
proved by  appellate  courts: 

"The  court  instructs  the  janr  that,  if  you  l>e- 
lieve  from  the  evidence  in  this  case  that  the 
proximity  of  said  plutforaf  to  the  track  and  to 
the  cars  as  they  pass  was  plain  and  apparent, 
and  the  liability  to  injury  therefrom  was  mani- 
fest, and  tliat  deceased  knew  of  such  proximity 
or  by  the  exercise  of  care  to  avoid  injury  to 
himself  might  have  known,  and  with  such  knowl- 
edge or  opportunity  of  knowledge  remained  in 
defendant's  employ  and  continued  to  work  in 
the  vicinity_  thereof  without  objection  or  pro- 
test and  without  promise  of  alteration  of  the 
platform,  then  plaintiff  cannot  recover  in  this 
action."  Perigp  v.  Chicago,  R.  I.  &  P.  B,  Co., 
52  Iowa,  277,  3  N.  W.  44. 

"The  court  instructs  the  jury  that,  if  a  brake- 
man  on  a  railroad  knows  that  the  materials 
with  which  he  works  are  defective  and  con- 
tinues his  work  without  objection  and  without 
being  induced  by.  his  master  to  believe  that  a 
change  will  be  made,  he  is  deemed  to  have  as- 
sumed the  risk  of  such  defects,  for  the  continu- 
ance of  the  brakeman  in  the  employment  is 
purely  voluntary,  and  if  he  so  continues  with- 
out objection  with  knowledge  of  the  defects  in 
machinery,  he  is  presumed  to  have  waivtd  the 
right  to  insist  upon  indemnity  for  injuries  re- 
sulting from  such  defect."  Way  y.  Illinois 
Central  R.  Co.,  40  Iowa,  341. 

Practically  the  same  Instructloiis  have  been 
approved  in  Chicago  4  N.  W.  R.  Co.  v.  Dona- 
hue, 75  III.  106,  and  in  the  case  of  Perlgo  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  62  Iowa,  276,  3 
N.  W.  43, 

It  will  be  noted  from  the  above  and  fore- 
going instructions  that  an  essential  element 
was  omitted  from  sttld  requested  Instroctton, 
namely,  that  the  plaintiff  remained  In  the 
defendant's  employ  and  continued  therein 
without  objection  or  protest  and  without  a 
Iffomlse  to  provide  a  safe  place  in  which 
to  work  and  safe  appliances  to  worfc  with. 

In  support  of  the  assignment  of  error  un- 
der discussion  counsel  cite  the  case  of  Osage 
Coal  &  Mining  Co.  v.  Sperra,  42  Okl.  726,  142 
Fac.  1040.  Said  case  is  not  in  point  with  the 
case  at  bar.  In  the  case  above  cited  all  the 
conditions  of  which  the  plalntifl  conaplained 
were  obvious  and  well  known  to  him  when  he 
commenced  work,  and  at  all  times  thereafter. 
He '  made  no  complaint  about  such  condi- 
tlona  to  his  master.  The  master  laade  him 
no  promises  to  furnish  a  safe  place  In  which 
to  work  and  safe  appUances  with  which  to 
work.  There  Is  no  question  but  what  the 
Instruction  complained  of  in  said  case  was 
Incorrect.  On  page  1043  of  said  opinion  the 
court  uses  the  following  language: 

"Upon  the  whole  we  think  it  clear  that  th« 
court  erroneously^  instructed  the  jui^  so  as  to 
preclude  the  finding  that  the  plaintiff  assiuned 
any  risk,  as  against  actionable  negligence  on 
the  part  of  defendant,  nnless  the  place  to  work, 
and  the  tools  and  appliances  with  which  to 
work,  were  found  to  have  been  reasonably  safe." 
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No  sndi  tnstnictlon  waa  given  in  the  caw 
at  bar  aa  the  instruction  complained  of  in 
the  Osage  C!oal  ft  Mining  Company  case. 
The  case  is  whoUy  InapniUcable  to  the  is- 
sues involved. 

The  other  authority  relied  on  by  counsel 
for  the  defendant  is  the  case  of  St.  L.  &  S. 
F.  B.  Co.  V.  Long,  41  OkL  177, 137  Pac.  1156, 
Ann.  Cas.  1916C,  432.  This  case  is  not  in 
point  with  the  case  at  bar.  The  judgment 
In  said  case  was  affirmed,  and  not  reversed. 
In  said  case  the  court  uses  the  following  lan- 
guage: 

"The  foregoing  Instructions  given  by  the 
court,  in  tbe  light  of  the  authorities  just  quot- 
ed^  appear  free  from  reversible  error  on  any 
pomt  urged  against  them  by  defendant,  al- 
though the  jury  is  thereby  Informed  that  tbe 
plaintiff's  decedent  'did  not  assume  any  rislc 
which  might  be  caused  by  the  negligence  of  de- 
fendant'   •    •    ♦" 

Instruction  Na  0  given  by  tbe  trial  court  is 
as  follows: 

"You  are  instructed,  gentlemen  of  the  jury, 
that  under  the  law  every  employs  assumes  the 
risk  and  hazard  of  injury  resulting  from  the 
ordinary  and  obvious  dangers  incident  to  his 
employment.  And  yon  are  instructed,  gentle- 
men of  the  jury,  if  you  believe  from  the  evi- 
dence in  this  case  that  tbe  injury  to  plaintiff 
was  the  result  of  mere  accident  atid  misfortune 
and  a  part  of  the  risk  and  hazard  incident  to 
tiie  duties  to  be  performed  by  this  plaintiff,  and 
were  occasioned  without  fault  or  negligence  on 
the  part  of  this  defendant,  yonr  verdict  should 
be  for  the  defendant" 

In  said  Instruction  the  Jury  were  advised 
that  under  the  law  every  employ^  assumes 
the  risk  and  hazard  of  injury  resulting  froiu 
the  ordinary  and  obvious  dangers  incident 
to  his  employment 

"In  &  suit  for  personal  injuries  the  question 
of  whether  or  not  dcffendant's  negligence  is  tbe 
proximate  cause  of  the  injury  sustained  should 
be  left  to  the  jury,  where  the  evidence  is  con- 
flicting, or  where  men  of  ordinary  intelligence 
might  differ  as  to  tbe  effect  of  the  evidence  on 
the  point  The  question  of  proximate  cause 
may  t»  determined  from  circumstantial  evi- 
dence." St.  Louis  &  S.  F.  B.  Co.  v.  Darnell, 
Adm'x,  42  OkL  894,  141  Pac.  786. 

Instruction  No.  10  of  the  trial  court  reads 
as  follows: 

"You  are  Instructed,  gentlemen  of  the  jury, 
that  it  is  tbe  duty  of  every  man  employed  by 
another  to  use  reasonable  and  ordinary  care  to 
prevent  injury  to  himself  from  the  open  and 
obvious  dangers  incident  to  his  employment 
And  you  are  instructed  that  even  though  you 
should  believe  from  the  evidence  in  this  case 
that  the  defendant  was  negligent  In  providing 
tte  place  in  which  plaintiff  was  to  work,  yet 
if  you  should  further  believe  from  the  evidence 
Chat  plaintiff  failed  to  use  reasonable  and  ordi- 
nary care  to  protect  himself  from  danger  and 
hurt  your  verdict  should  be  for  tbe  defendant." 

In  said  Instruction  the  jury  were  again  ad- 
vised that  It  was  the  dnty  of  eveiry  employe 
to  use  reasonable  and  ordinary  care  to  pi<e- 
vent  injury  to  himself  from  open  and  obvious 
dangers  Incident  to  bis  employment,  and 
In  said  Instruction  the  jury  were  further  ad- 
vised that,  even  though  they  should  believe 
from  the  evidence  that  the  defendant  was 
negligent  In  providing  a  place  in  which  plain- 
■  tiff  was  to  work,  yet,  U  tbey  further  believed 
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that  plaintiff  failed  to  use  reasonable  and 
ordinary  care  to  protect  himself,  their  ver- 
dict should  be  for  the  defendant 

In  this  case  the  plaintiff  bad  knowledge 
of  the  danger  involved,  had  advised  the  de- , 
fendant  thereof,  and  the  defendant  had 
promised  the  plaintiff  to  remedy  the  matters 
complained  of.  Tbe  plaintiff  gave  the  names 
of  tbe  parties  to  whom  complaint  was  made 
and  the  names  of  the  officers  who  promised 
to  make  tbe  corrections,  and  defendant  fail- 
ed to  offer  any  testimony  whatever  denying 
that  said  promises  were  made  nor  even  at- 
tempted to  disprove  the  same.  The  instruc- 
tions given  by  the  court  were  correct  and 
proper  under  the  facts  of  the  case. 
Specification  of  error  No.  7  is  as  follows: 
"The  court  erred  in  giving  instruction  No.  3 
of  his  charge  to  the  jury." 

And  apeclflcatlon  of  error  No.  9  Is  as  fol- 
lows: 

"Tbe  court  erred  in  giving  instruction  No.  7 
of  his  charge  to  the  jury." 

We  will  consider  these  assignments  of  er- 
ror together.  Counsel  states  that  In  both 
Instances  the  court  places  upon  the  defendant 
the  following  burden : 

•<•  •  «  rpj,gt  it  ^jjg  Q^^  j„ty  „j  y,g  defend- 
ant railway  company  to  use  reasonable  and  ordi- 
nary care  to  provide  a  safe  place.    •    •    ♦  " 

And  then  it  concludes  his  argument  in  the 
following  language: 

"We  do  not  urge  this  as  being  reversible  er- 
ror in  itself,  but  call  it  to  the  court's  attention 
for  its  consideration  in  connection  with  the 
many  other  errors  committed  by  tbe  trial  court 
*    •    • " 

Counsel  thus  seems  to  recognize  the  fact 
that  no  reversible  error  was  committed  by 
the  court  in  giving  said  instruction,  and  we 
are  also  of  the  opinion  that  this  instruction 
was  proper  under  the  issues  and  proofs  In 
the  cose. 

"It  is  next  urged  that  the  court  erred  in  giving 
the  following  instructions:  'It  was  the  duty  of 
the  defendant  to  furnish  the  plaintiff  a  reason- 
ably safe  place  in  which  to  work,  reasonably 
safe  appliances  and  machinery  with  which  to 
work,  and  a  reasonably  safe  track  over  which 
the  ears  were  to  be  hauled,  and  a  failure  to  fur- 
nish such  a  place,  appliances,  and  track,  if 
there  was  such  a  failure,  was  negligence  on 
the  part  of  tbe  defendant  and  if  the  injuries 
complained  of  were  the  result  of  such  failure, 
your  verdict  should  be  for  the  plaintiff,  unless 
you  sbaU  find  that  he  assumed  the  risk  of  injury 
on  account  of  such  failure.' 

"It  is  insisted  that  this  instruction  places  al- 
together too  high  a  duty  on  the  master:  that 
all  the  master  is  required  to  do  is  to  exercise 
ordinary  or  reasonable  care  and  diligence  to  pro- 
vide liis  servant  with  a  reasonably  safe  place  in 
which  to  work,  with  reasonably  safe  tools  and 
implements  with  which  to  work,  with  reasonably 
safe  material  upon-  which  to  work,  and  suitable 
and  comi>etent  fellow  servants,  and  that  this  in- 
struction requires  defendant  to  furnish  a  reason- 
ably safe  place  to  work,  etc.,  and  imposes  upon 
the  master  an  absolute  duty  in  this  respect,  and 
does  not  give  him  the  privilege  of  using  ordinary 
and  reasonable  diligence  in  the  furnishing  of 
such  place,  tools,  etc.  The  criticism  offered  to 
this  instruction  is  unwarranted ;  and,  while  it  is 
true  that  many  of  the  cases  go  to  the  extent  of 
saying  that  the.  master  is  bound  to  exercise  rea- 
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•onable  care  and  diligence  to  provide  hia  serr- 
ant  with  a  reasonably  safe  place  in  which  to 
work,  etc.,  aa  was  said  by  Mr.  Justice  Williams 
in  Dewey  Portland  Cement  Co.  v.  Blunt,  38 
OkL  182,  132  Pac  659,  yet  we  do  not  think  it 
was  the  intent  of  the  court  in  that  case  to  em- 
phasize the  necessity  of  the  use  of  such  language, 
or  to  overrule  or  criticize  the  holdings  of  Neeley 
V.  S.  W.  Cotton  Seed  Oil  Co„  13  Okl.  356,  75 
Pac.  537,  64  L.  R.  A.  145 ;  Coalgate  v.  Hurst, 
25  OkL  688,  107  Pac.  667;  C,  R.  I.  &  P.  Ry. 
Co.  V.  Wright  [39  OkL  841  134  Pac.  427;  Choc- 
taw Elea  Co.  v.  Clark,  28  OkL  399,  114  Pac. 
730;  or  Frederick  Cotton  Oil  &  litg.  Ca  r. 
Traver,  36  Okl.  717,  129  Pac.  747. 

"In  the  last-named  case  Commissioner  Har- 
rison's treatment  of  this  question  is  so  satisfac- 
tory that  we  feel  it  to  be  our  plain  duty  to 
follow  and  approve  the  same.  It  follows:  1%ere 
ia  one  other  assignment  which  plaintiff  in  error 
urges  at  considerable  length,  which,  in  order 
to  prevent  its  arising  in  a  future  trial,  it  might 
be  well  to  settle  here,  vis.,  that  the  court  erred 
in  the  following  instmction:  "Ton  are  instruct- 
ed that,  under  the  law,  it  is  the  duty  of  the  mas- 
ter to  provide  a  servant  with  a  reasonably  safe 
place  to  work  and  with  reasonably  safe  tools  or 
appliances  with  which  to  work."  It  is  contended 
by  the  plaintiff  in  error  that  this  instruction  is 
erroneous  and  vidoua,  in  that  it  instructs  the 
jury  that  the  master  must  furnish  a  place  rea- 
sonably safe,  whereas  his  duty  is  only  to  use  rea- 
sonable care  in  furnishing  such  a  place.  The 
materiality  of  this  distinction  has  not  been  gen- 
erally recognized  by  the  courts.  The  two  terms 
"reasonably  safe  place"  and  "reasonable  care 
in  providing  a  safe  place,"  as  a  general  rule, 
have  been  used  interchangeably.  Some  of  the 
standard  text  works  use  the  term  "reasonably 
safe  place"  as  the  adopted  rule.  Others  use  the 
two  terms  interchangeably.  In  20  Am.  &  Eng. 
£nc.  of  Law  (2d  Ed.)  66,  we  find  the  following 
text  supported  by  more  than  200  decisions  from 
37  different  states,  and  from  the  United  States 
Supreme  Court  and  the  courts  of  Canada  and 
England,  viz.:  "In  accordance  with  the  rule  that 
reasonable  care  must  be  taken  to  protect  one's 
servants  from  injury,  masters  owe  to  their  serv- 
ants the  duty  of  providing  them  with  a  reason- 
ably safe  place  in  which  to  work,  and  of  main- 
taining it  in  a  reasonably  safe  condition  during 
the  employment,  having  regard  to  the  character 
of  the  services  required  and  the  dangers  that  a 
reasonably  prudent  man  would  apprehend  under 
the  circumstances  of  each  particular  case.  This 
is  a  positive  duty  which  the  master  owes,  and  is 
not  one  of  the  perils  or  risks  assnmed  by  a 
servant  in  his  contract  of  employment;  and  the 
servant  is  entitled  to  rely  upon  the  assumption 
that  the  master  has  performed  the  duty  imposed 
on  him  by  law,  of  providing  a  reasonably  safe 
place  to  work."  In  26  Cyc.  1097,  the  following 
rule  is  stated :  "It  is  tbe  positive  duty  of  a  mas- 
ter to  furnish  his  servants  with  reasonably  safe 
instrumentalities  wherewith  and  place  wherein 
to  do  his  work,  and,  in  the  performance  of  these 
obligations  imposed  by  law,  it  is  essential  that 
regard  should  be  had,  not  only  to  the  character 
of  the  work  to  be  performed,  bnt  also  to  the 
ordinary  hazards  of  the  employment;  and  the 
servant  may  assume  that  the  master  has  per- 
formed his  duty."  This  rule  is  supported  by 
decisions  from  48  states  and  from  the  United 
States  Supreme  Court  and  the  courts  of  Eng- 
land and  Canada.  Onr  own  conrt,  in  tbe  case 
of  McCabe  &  Steen  Construction  Co.  v.  Wilson, 
17  Okl.  355.  87  Pac.  320,  nses  the  two  terms  in- 
terchangeably, or  treats  the  terms  as  having  the 
same  legal  effect.  In  the  course  of  the  opinion 
the  court  quotes  from  Ruemmeli-Braun  Co.  t. 
Cahill,  14  OkL  422,  79  Pac.  260,  as  follows: 
"It  is  the  positive  duty  of  the  master  to  use  rea- 
sonable care  in  providing  safe  tools,  machinery, 
and  appliances  to  work  with,  a  safe  place  to 
work  in,  safe  materials  to  work  on.  *  *  •  " 
And,  after  quoting  the  above  language,  the  court 


says:  "Aa  above  stated.  It  ia  now  the  funda- 
mental and  well-settled  law  of  the  land  that  it  ia 
the  duty  of  the  master  to  furnish  the  servant 
safe  tools,  materials,  and  structure*  to  work 
with  and  upon,  and  to  keep  them  in  proper  re- 
pair." In  view  of  tbe  overwhelming  recogni- 
tion of  the  interchangeable  use  of  the  terms  "du- 
ty to  provide  a  reasonably  safe  place"  and  "du- 
ty to  exercise  reasonable  care  in  providing  a 
safe  place,"  we  cannot  be  constrained  to  treat 
this  objection  of  itself  reversible.  However,  we 
believe  the  rule  might  be  stated  with  more  exact 
correctness  by  saying :  It  is  the  duty  of  the  mas- 
ter to  provide  a  servant  with  a  reasonably  safe 
place  to  work  and  with  reasonably  safe  tools 
and  appliances  with  which  to  work,  taking  into 
consideration  the  nature  and  character  of  tiie 
work  to  be  performed  and  the  dangers  and  haz- 
ards ordinanly  arising  therefrom.' 

"In  Choctaw  Elec.  Co.  v.  Clark,  28  OkL  399. 
114  Pac.  730,  Mr.  Justice  (now  Chief  Justice) 
Haves,  speaking  on  this  subject,  said:  'It  ia 
well-settled  doctrine  that  it  is  the  duty  of  the 
master  to  furnish  the  servant  or  the  employ^  a 
reasonably  safe  place  in  which  to  work,  reason- 
ably safe  appliances  with  which  to  work,  rea- 
sonably safe  materials  and  reasonably  competent 
fellow  servants  to  work  with;  and  this  duty 
cannot  be  delegated  by  him  so  as  to  relieve  him 
of  liability  for  injuries  resulting  from  its  viola- 
tion.' 

"These  authorities,  to  our  minds,  furnish  a 
satisfactory  answer  to  defendant's  objection  to 
the  instruction  given.  Besides,  no  instmction 
was  offered  by  defendant  covering  the  objection 
urged,  and  it  was  the  duty  of  defendant  to  sub- 
mit to  the  court  such  an  instruction  as  in  its 
opinion   would   have  correctly  stated   the   law. 

"The  objection  urged  against  instruction  No. 

5  of  tbe  court's  general  charge  cannot  be  sus- 
tained. It  is  charged  that  in  this  instmction  the 
failure  of  the  conrt  to  use  the  word  'reaaonably* 
results  in  making  defendant  the  insurer  of  its 
servants,  and  that  the  positive  dnty  is  imposed 
on  it  to  provide  safe  tools  and  place.  This  in- 
struction, in  our  opinion,  is  a  fair  statement  of 
the  law  on  this  phase  of  the  case,  and  is  not 
subject  to  tbe  charge  that  the  employer  is  there- 
by made  the  insurer  of  its  servants.  Read  in 
connection  with  the  balance  of  the  oonrfa  gen- 
eral charge,  it  states  in  a  fair  manner  the  da- 
ties  and  requirements  of  both  parties." 

Great  Western  Coal  &  Coke  Ca  T.  Malone, 
89  OkL  693,  136  Pac.  403. 

Counsel  for  the  defendant  complains  far- 
ther of  instruction  No.  3  for  tbe  reason  that 
it  omits  the  defense  of  assumption  of  risk, 
and  then  cites  authorities  with  reference  to 
negligence  and  contributory  negligence  and 
concludes  his  argument  with  tbe  following 
language: 

"While  onr  Supreme  Court  has  not  passed  on 
the  omission  by  the  trial  court  of  the  defense 
of  assumption  of  risk,  yet,  the  omission  of  the 
sister  defense  to  assumption  of  risk,  'oontriba- 
tory  negligence,'  having  been  passed  on  so  clear- 
ly and  unequivocably  in  the  above  case,  it  seems 
to  us  that  this  court  must  adopt  the  same  rule 
concerning  the  omission  of  assumption  of  risk." 

The  court  properly  Instmcted  separately 
with  reference  to  assumption  of  risk. 

"'Assumption  of  risk'  and  'contributory  n«- 
ligence'  are  not  synonymous."    Parks  v.  St.  lii 

6  S.  R.  Co.,  178  Mo.  108,  77  S.  W.  70,  101  Am. 
St.  Rep.  425. 

"Tbe  defenses  of  'assumed  risk'  and  'eontribo- 
tory  negligence^  are  separate  and  independent, 
the  former  arising  out  of  contract  relations,  and 
the  latter  not."  St  lu,  I.  M.  &  S.Ry.  Co.  t. 
Brogan,  105  Ark.  633,  151  S.  W.  699;  St  Louis 
Cordage  Co.  t.  Miller,  126  Fed.  4SS.  61  O.  a 
A.  477.  63  L.  R.  A.  661. 
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"AMamed  rl<k  and  contributor;  nesJuence  are 
distinct  doctrines  of  law."  La.  &  Texas  Lbr. 
Co.  V.  Brown,  60  Tex.  Civ.  App.  482,  109  S.  W. 
950;  Chicago  &  E.  R.  Co.  t.  Ponn,  191  Fed. 
682,  112  C.  O.  A.  228. 

The  authorities  all  hold  that  assumption 
of  risk  and  contributory  negligence  are  sepa- 
rate and  distinct  defenses;  that  they  are 
separate  and  distinct  doctrines  of  law;  there- 
fore we  take  it  that  the  court  was  in  keeping 
with  the  law  In  instructing  separately  with 
reference  to  such  defenses. 

The  court  also  instructed  the  Jnry  In  in- 
struction No.  13  aa  follows: 

"Ton  wiU  take  these  inatrnctiong,  considered 
as  a  whole,  for  the  law  of  this  case,  singling 
oat  no  particular  paragraph  npon  which  to  base 
your  deliberations  or  verdict,  bnt,  looking  to 
these  instructions  as  a  whole  for  the  law  of  the 
case  and  the  evidence  as  you  have  heard  it  de- 
tailed from  the  witness  stand,  arrive  at  your  ver- 
dict   •    •    ••' 

We  wlU  consider  spedflcations  of  error 
Nos.  5,  6,  8,  and  10,  together,  discussing  there- 
under the  Instruction  which  the  court  refused 
to  give  and  the  instructions  which  the  court 
did  give.  Said  Instructiona  are  with  refer- 
ence to  the  release  involved.  Before  discuss- 
ing the  authorities  cited  by  counsel  for  the 
defendant,  we  shall  state  that  they  do  not 
seem  to  be  in  point  with  the  case  at  bar, 
for  the  reason  that  the  release  desired  to  be 
avoided  in  each  particular  case  dted  and 
discussed  was  alleged  to  have  been  executed 
through  fraud  and  misrepresentation,  while 
the  release  in  the  case  at  bar  was  alleged 
to  have  been  executed,  not  only  through 
fraud  and  misrepresentation,  but  by  mistake. 
The  question  of  mistake  does  not  enter  into 
any  of  the  cases  dted  by  counsel  for  defend- 
ant. 

The  first  case  relied  upon  by  counsel  for 
defendant  is  that  of  St.  L.  ft  8.  F.  R.  Co.  v. 
Chester,  reported  in  41  Okl.  369,  158  Pac. 
150.  The  syllabus  of  said  case  reads  in  part 
as  follows: 

"This  court  will  not  hesitate  to  set  aside  and 
avoid  a  release  from  damages  in  a  personal  in- 
jury case,  where  same  has  been  obtained  through 
fraud  or  misrepresentations  upon  the  part  of  the 
defendant  which  have  misled  the  injured  party 
into  signing  same." 

In  this  case  the  plalntlll's  arm  had  been 
amputated.  The  extent  of  his  injury  was 
fully  known,  and  the  only  representations 
claimed  to  have  been  made  by  the  agent 
were  that  the  agent  stated  that  plaintifC's 
right  to  recover  was,  to  bis  mind,  doubtful, 
and  that  he  had  been  informed  that  plaintlfl 
was  drinking  when  hurt  We  quote  from  the 
language  of  the  court: 

"No  act  of  fraud  is  riiown.  Tbt  plaintiff  mere- 
ly says:  'I  did  not  understand  this  legal  docu- 
ment I  do  not  know  the  meaning  of  certain 
words  used,'  such  as  'settle,'  'apparent,'  'compro- 
mise.' *  *  *  No  claim  is  made  that  the  re- 
lease was  falsely  read,  ot  only  partially  read, 
or  that  any  improper  influences  were  brought  to 
bear  to  induce  him  to  sign  it" 

The  court  further  found  that  the  state- 
ments made  by  the  agent  to  the  plaintlfl  were 


true.  We  quote  farther  from  tbe  language 
of  the  court: 

"These  statements  were  both  true.  From 
this  record  the  gravest  doubt  arises  as  to  bis 
right  to  recover.  All  the  proof  shows  that  be 
was  drinking  when  hurt" 

In  the  case  of  St  L.  ft  6.  F.  R.  Co.  T. 
Nichols,  89  Okl.  622,  136  Pac.  159,  fraud  was 
pleaded  in  order  to  avoid  the  release,  and  the 
evidence  offered  by  the  plaintiff  was,  in  the 
opinion  of  the  court,  sufficient  to  Justify  the 
Jury  in  avoiding  same. 

In  the  case  of  St.  L.  &  S.  F.  R.  Co.  v. 
R«ed,  37  Okl.  360,  132  Pac.  356,  fraud  was  al- 
leged and  established  in  procuring  the  re- 
lease. Mistake  was  not  alleged,  and  no  ef- 
fort was  made  to  establish  mistake.  We 
quote  in  part  from  the  syllabus  of  said  case: 

"The  gist  of  fraudulent  misrepresentation  Is 
the  producing  of  a  false  impression  upon  the 
mind  of  the  other  party,  and,  if  this  result  is 
actually  accomplished,  the  means  ot  accomplish- 
ing it  are  immaterial." 

We  quote  further  from  the  language  of 
the  court  at  page  355,  of  87  Okl.,  at  page 
357  of  132  Pac: 

"In  this  case  the  physician  had  superior  knowl- 
edge of  the  subject-matter  under  discussion. 
The  plaintiff,  as  shown  by  the  evidence,  was 
an  ignorant  woman  and  did  not  have  such 
knowledge.  Therefore  his  expression  of  an  opin- 
ion which  he  did  not  entertain,  because  it  was 
contrary  to  the  facts,  was  such  a  misrepresenta- 
tion as  would  warrant  the  cancellation  of  the 
release  secured  by  reason  thereof.  We  are  of 
the  opinion  that  the  able  and  well-reas^ed  opin- 
ion by  Justice  Dunn  in  St  L.  &  S.  F.  B.  Co. 
V.  Richards.  28  Okl.  256  a02  Pac.  92,  23  L.  K. 
A.  (N.  S.)  1032],  is  controlling  authority  on  ev- 
ery question  in  the  instant  case,  except,  perhaps, 
the  last  one  above  mentioned,  i.  e.,  that  tbe  ex- 
pressions of  the  physician  were  not  representa- 
tions, but  merely  statements  of  an  opinion,  and 
therefore  not  grounds  to  cancel  the  release  on 
the  grounds  of  fraud;  but  with  this  view,  as 
hereinabove  indicated,  we  do  not  agree." 

None  of  the  cases  above  referred  to  are 
authority  on  the  question  In  the  instant  case, 
1.  e.,  the  question  of  mistake. 

The  case  of  St  L.  &  S.  F.  B.  Co.  v.  Rich- 
ards, 28  Okl.  256,  102  Pac.  92,  23  L.  R.  A. 
(K.  S.)  1(^2,  does  not  pass  upon  the  right 
of  a  party  to  disaffirm  a  release  executed 
through  mistake.  The  following  authorities 
are  in  point  with  the  Instructions  which  the 
court  did  give  and  stistaln  the  court  In  re- 
fusing to  give  the  instructions  requested: 

"An  innocent  misrepresentation  by  the  re- 
lease of  a  material  fact  intended  to  be  acted 
upon  by  the  releasor  and  relied  upon  by  him  is 
as  effective  to  avoid  a  release  induced  thereby  as 
a  mutual  mistake."  34  Cyc.  1059 ;  Shackelford 
V.  Hendley,  1  A.  K.  Marsh.  (Ky.)  496,  10  Am. 
Dec.  763;  People's  Natural  Gas  Co.  v.  Mill- 
bury,  2  Monag.  (Pa.)  146. 

"A  release  of  damages  for  a  broken  arm,  ex- 
ecuted by  a  railroad  employ6  in  reliance  upon  a 
false  statement  of  a  physician,  acting  as  a  rep- 
resentative of  the  company,  and  made  for  the 
purpose  of  inducing  the  execution  of  such  re- 
lease, that  the  bones  of  the  arm  had  knitted 
together,  and  that  tbe  arm  would  be  as  good  as 
ever,  was  not  binding  npon  the  employe,  even 
though  such  statement  were  made  in  good  faith." 
Houston  &  T.  C.  Ry.  Co.  v.  Brown  (Tex.  Civ. 
App.)  69  S.  W.  651. 
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We  quote  troni  tbe.  language  of  the  ooort 
in  the  above  case: 

"It  is  true  this  statement  may  have  been 
predicated  apon  his  opinion  as  a  medical  ex- 
pert, but  the  opinion  is  based  opon  facts  of 
which  he  possessed  knowledge.  The  fact  that 
the  statement  made  by  Stewart  was  not  inten- 
tionally false  does  not  affect  the  right  of  the 
appellee  to  have  the  release  set  aside  if  he  was 
misled  by  the  statement  and  executed  the  re- 
lease believing  the  statement  was  true.  In  such 
a  case  innocent  misrepresentation  may  as  well 
be  the  basis  of  relief  as  where  such  statements 
are  intentionally  false." 

"Complainant,  while  a  passenger  on  defend- 
ant's railroad,  was  thrown  down  in  a  car,  and 
her  hip  was  fractured.  She  was  attended  by  her 
own  physician,  who  was  also  defendant's  local 
physician.  A  week  after  the  injury  she  was  vis- 
ited by  the  physician  and  a  claim  agent  of  de- 
fendant, and  a  settlement  was  made  of  ber  claim 
for  damages  against  defendant,  and  she  signed  a 
release.  She  was  then  65  years  old,  by  occupa- 
tion a  nurse,  and  dependent  on  her  earnings  for 
support.  The  principal  question  with  her  in 
making  the  settlement  was  the  length  of  time 
the  injury  would  incapacitate  her  from  following 
ber  employment,  and  she  was  led  to  believe  from 
the  stotements  made  by  the  agent  and  the  opin- 
ion given  by  the  physician  Qiat  it  would  not 
exceed  a  year,  and  the  settlement  was  made  on 
that  basis.  In  fact,  she  did  not  recover  the  use 
of  her  limb,  and  was  permanently  incapacitated 
from  following  her  occupation.  Held,'  that  she 
was  entitled  to  a  rescission  of  the  contract  of 
settlement  on  the  ground  of  mistake,  and  to  a 
cancellation  of  the  release,  conceding  that  all 
parties  acted  in  good  faith." 

See,  also,  Wilcox  y.  Chicago  &  N.  W.  By. 
Co.  (O.  O.)  Ill  Fed.  436. 

"Plaintiff,  a  railroad  brakeman,  after  being 
injured,  was  solicited  by  defendant's  claim  agent 
to  make  a  settlement,  and  went  with  him  to  the 
office  of  defendant's  physician,  who,  after  an  ex- 
amination, either  through  mistake  or  to  deceive 
complainant,  minimized  his  injuries,  and  stated 
that  he  would  be  able  to  work  in  a  week  or 
two,  whereupon  plaintiff,  without  other  advice, 
was  induced  to  sign  a  rdease  of  all  damages 
and  demands  on  account  of  his  injuries,  in  con- 
sideration of  payment  of  doctor's  and  nurse's 
bills  and  his  wages  for  such  period  of  time.  It 
developed,  however,  that  plaintiff  was  seaously 
injured,  requiring  a  subsequent  hazardoin  and 
delicate  surgical  operation  on  the  skull,  and 
that  he  would  probably  never  be  able  to  re- 
sume bis  avocation.  Held,  that  the  release  was 
executed  by  mutual  mistake  of  the  parties,  and 
was  subject  to  vacation."  Great  Northern  Ry. 
Co.  V.  Fowler,  136  Fed.  118,  69  C.  a  A.  106. 

It  does  not  appear  that  the  plaintiff  in  this 
case  was  anxious  for  a  settlement  for  mer- 
cenary purposes.  His  prime  object  seems 
to  have  been  that  Be  might  be  able  to  per- 
form labor.  He  did  not  ask  of  the. defend- 
ant anything  more  than  a  $1  release  and 
the  privilege  of  going  to  work.  He  was  ad- 
vised by  Mr.  Sharp,  one  of  the  ofiBceis  of 
the  company,  to  go  to  Mr.  Brady,  the  daim 
agent    He  waa  advised  by  Mr.  Brady,  the 


daim  agent,  that  the  physicians  of  the  com- 
pany had  reported  the  injury  as  merely  a 
skin  wound,  and  that  It  was  .not  permanent. 
He  was  advised  by  Dr.  Tye  and  Dr.  Border, 
physicians  of  the  company,  that  the  injury 
was  merdy  a  skin  wound,  and  not  i>erma- 
nent.  He  was  advised  by  Dr.  Tye  that  be 
would  have  a  good  leg  and  would  be  able 
to  perform  labor  to  the  extent  and  in  the 
capadty  he  did  prior  to  the  injury.  The 
plaintiff  was  a  mere  employs  of  the  com- 
pany. He  had  no  knowledge  of  medical  sd- 
ence.  He  could  not  Judge  of  the  effect  of  a 
bum  as  to  its  permanency  or  its  temporary 
character.  He  relied  upon  the  statements  of 
the  company's  physldana  to  the  effect  that 
he  would  have  a  good  leg,  and,  believing  and 
relying  upon  sudi  statements,  executed  the 
release  in  question. 
The  plaintiff  was  injured  on  December  10, 

1910,  and  executed  a  release  shortly  after 
be  was  out  of  the  hospital  on  February  15, 

1911,  Practically  three  months  thereafter 
his  leg, was  still  bad,. and  he  was  unable  to 
perform  manual  labor  as  he  could  and  did 
prior  to  the  injury,  and   on   February   21, 

1912,  an  action  was  instituted  against  the 
defendant.  A  trial  was  had  on  November 
14,  1913,  practically  three  years  since  the 
date  of  the  injury,  and  even  at  that  time 
plaintiff  had  not  recovered  and  was  unable 
to  earn  the  wages  and  perform  the  labor 
which  be  had  prior  to  the  injury.  The  In- 
Jury  was  exhibited  to  the  Jury,  and  it  was 
established  by  competent  testimony  that  the 
injury  was  permanent  and  lasting.  The 
statements  and  representations  of  the  claim 
agent  and  the  company's  physldans  were 
not  true.  The  plaintiff  had  relied  upon  the 
trujtbfulness  of  such  statements,  and  had 
executed  in  reliance  thereon  a  general  re- 
lease for  the  consideration  of  $1.  Under  the 
law  and  facts  of  the  case  as  we  understand 
them,  the  court  properly  refused  the  instruc- 
tions requested  by  counsel,  and  correctly 
gave  the  instructions  objected  to  by  coonseL 

In  the  light  of  what  we  have  said  here, 
and  after  a  most  careful  and  thorough  ex- 
amination of  the  record  and  briefs  In  this 
cause,  we  find  no  reversible  error  in  the  rec- 
ord, and  therefore  sustain  the  action  of  the 
trial  court  herein,  and  affirm  the  Judgment, 
with  directions  to  the  trial  court  to  credit 
the  one  dollar  thereon  paid  by  defendant  to 
plaintiff  for  the  release,  and  which  plain- 
tiff testified  under  oath,  upon  the  trial,  he 
was  willing  to  have  credited  upon  any  Judg- 
ment which  he  might  recover  in  the  action. 

PBR  C1TRIAM.    Adopted  in  whole. 


Digitized  by 


Google 


OU) 


OHICAOO,  R.  I.  4  P.  BT,  OO.  ▼.  PENIX 


U41 


OHIOAOO,  R.  I.  &  P.  RY.  00.  t.  PENIX. 

(No.  7625.) 

(Sapreme  Court  of  Oklahoma.    July  25,  1916. 

Rehearing  Dsnied  Sept.  26,  1916.) 

(Byttabut  iy  the  Court.) 

1.  Tbiai.  «=9296(6)— Injubies  to   Sebvakt— 
Ikstbtjctionb. 

Instructions  in  an  action  against  the  mas- 
ter for  damages  for  a  personal  injury  sustained 
by  a  servant  while  in  the  employ  of  the  rail- 
road shops  of  the  master  copied  and  approved 
as  a  whole. 

lEi.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  709;   Dec  Dig.  (8=295(6).] 

2.  Nkouqbncs    <S=»1— Essentials— "Action- 
able  nsolioence." 

To  constitute  actionable  negligence,  where 
the  alleged  wrong  is  not  willfal  and  intentional, 
three  essential  elements  are  necessary  and  must 
concur:  (1)  The  existence  of  a  duty  on  the 
part  of  die  defendant  to  protect  the  plaintiff 
from  injury;  (2)  failure  of  the  defendant  to 
perform  that  dutv ;  and  (S)  injury  to  the 
plaintiff  proximately  resulting  from  sudt  fail- 
ure. 

[Ed.  Mote.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f  1;  Dec.  Dig.  «=s»l. 

For  other  definitions,  see  Words  and  Phrases, 
First    and    Second    Series,    Actionable    Negli- 
gence.] 
8.  Fbattd  <8=»3,  50— Essentials— Pboof. 

Fraod  is  a  fact  to  be  established  by  evi- 
dence, as  any  other  fact.  The  general  mie  is 
that  before  fraud  can  be  established  it  must 
be  shown  that  a  material  representation  has 
been  made;  that  it  was  false;  that  when  it 
was  made  the  speaker  knew  it  was  untrue,  or 
that  it  was  made  recklessly,  without  the  knowl- 
edge of  its  truth  and  as  a  positive  assertion ; 
that  it  was  made  with  the  intention  that  it 
should  be  acted  upon  by  the  one  to  whom  it 
was  made;  that  it  was  so  acted  upon  by  rea- 
son of  the  reliance  placed  upon  it;  and  that 
damage  or  injury  resulted  thereby. 

[E;d.  Note. — For  other  cases,  see  Fraud,  Gent. 
DiV.  §§  1,  46,  47;    Dec.  Dip.  <S=)8,  60. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fraud.] 

4.  Masteb    and    Sebvant    ®=»293(8')— Inju- 
BIE8  TO  Sebvant— I  NSTBucTioNB— "Reason- 
ably Safe  Place"— "Reasonablb  Cask  in 
Fubnisuino  a  Safe  Place." 
An  instruction  which  tells  the  jury  to  re- 
turn  a   verdict  for   the   plaintiff  if  they   find, 
among  other  things,  that   the  place   fumished 
by  the  defendant  to  plaintiff  in  which  to  work 
was  not  a  reasonably  safe  place  is  not  errone- 
ous.    The  terms   "reasonably  safe  place"  and 
"reasonable  care  in  furnishing  a  safe  place"  are 
used  interchangeably. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  C!ent.  Dig.  {  1160;  Dec.  Dig.  «=> 
298(8). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonably  Safe; 
Reasonable  Care.] 

6.  TBiAL    «=>29e(9')— Inbtbuctions— AaSTJMP- 
TiON  OF  Facts---Cube  BT  Otheb  Instboc- 

TIONS. 

Upon  the  measure  of  damages  the  court 
Instructed  the  jury  that,  if  they  found  from  a 
preponderance  of  the  evidence  that  the  plain- 
tiff is  entitled  to  recover,  they  should  award 
him  such  sum  as  would  compensate  him  for  the 
Toss  he  has  sustained  by  reason  of  his  injuries, 
etc.  Beld  in  view  of  the  fact  that  the  court  had 
previously  correctly  instructed  the  jury  that 
before  they  could  return  a  verdict  for  plaintiff 


they  should  find,  among  other  things,  that  the 
plaintiff  had  been  injured,  the  instruction  was 
not  erroneous,  and  did  not  presume  that  the 
plaintiff  had  been  injured. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  712;    Dec.  Dig.  «=»296(9).] 

Commissioners'  Opinion,  Division  No.  4. 
Brror  from  Superior  Ck>urt,  Pottawatomie 
County ;  Leander  G.  Pitman,  Judge. 

Action  by  Jolm  Penlx  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  the  defendant 
brings  error.    Affirmed. 

R.  J.  Roberts,  O.  O.  Blake,  aad  W.  U. 
Moore,  all  of  El  Reno,  K.  W.  Shartel,  of  Ok- 
lahoma City,  and  Abematby  &  Howell,  of 
Shawnee,  for  plaintiff  In  error.  W.  M.  £^g- 
art  and  'EiA.  O.  Cassldy,  both  of  Shawnee,  for 
defendant  In  error. 

MATHEWS,  C.  This  is  an  action  for  dam- 
ages for  personal  Injuries  alleged  to  have 
been  received  by  the  plaintiff  while  employed 
as  a  laborer  In  defendant's  shops  at  Shaw- 
nee. The  parties  will  be  referred  to  as  In 
the  trial  court.  The  Jury  returned  a  verdict 
for  plaintiff  for  $1,000,  the  motion  for  a  new 
trial  was  overruled,  and  this  appeal  followed. 

At  the  close  of  the  testimony  the  defendant 
asked  for  a  peremptory  instruction,  the  same 
was  refused,  and  is  the  first  assignment  of 
error  presented  here.  The  defendant  based 
Its  demand  for  a  peremptory  instruction  up- 
on the  fact  that  the  plaintiff,  after  the  al- 
leged injury,  bad  executed  a  release  from 
all  claims  for  damages.  Plaintiff  contended 
at  the  trial  that  the  release  introduced  by 
defendant  was  procured  through  fraud  and 
deceit,  and  this  was  one  of  the  principal  is- 
sues in  the  case  submitted  to  the  Jury. 

The  evidence  on  this  point  upon  the  part 
of  the  plaintiff  was,  in  substance,  that  after 
his  injury  he  was  treated  by  the  company's 
physician  from  time  to  time,  and  that  upon 
the  occasion  of  bis  signing  the  release  he 
went  to  this  physician's  office  and  told  him 
that  his  head  was  still  hurting  him  and 
that  he  seemed  to  be  getting  worse  Instead 
of  better;  the  physician  then  told  him  that 
the  company's  claim  agent,  whose  office  was 
adjoining  the  physician's,  wanted  to  see  him ; 
that  they  went  Into  the  claim  agent's  office 
together  and  each  Insisted  that  he  sign  a 
release;  that  he  had  been  examined  a  short 
while  before  by  three  physicians,  one  being 
the  company's  physician,  and  the  claim 
agent  then  read  to  him  the  report  of  these 
three  physicians,  wherein  It  was  stated  that 
he  was  not  Injured  and  was  bothered  with 
malaria  only;  that  they  kept  urging,  and 
finally  he  agreed  to  and  did  sign  the  release ; 
that  as  soon  as  be  signed  the  release  he  was 
requested  to  sign  an  affidavit  that  he  was  in 
good  condition,  was  In  his  right  mind,  and 
knew  what  he  was  doing;  that  about  that 
time  a  notary  came  In,  and  that  rather 
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scared  Mm,  but  that  he  then  told  them  he 
would  sign  the  affidavit  If  the  company's 
physician  would  also  make  an  affidavit  that 
he  was  not  injured,  but  this  the  physician 
refused  to  do;  that  be  then  refused  to  sign 
the  affidavit,  and  Informed  them  that  he 
would  go  no  further  with  it,  and  at  once 
left  the  office;  that  the  company  afterwards 
sent  him  a  coupon  for  $1,  which  was  the 
stated  consideration  for  the  release ;  but  that 
he  had  never  cashed  it.  W6  think  this  evi- 
dence was  sufficient  to  put  the  case  to  the 
Jury  and  amply  sustains  their  findings. 

[1, 2]  The  general  instructions  were  as  fol- 
lows: 

"(2)  Ton  are  instructed  that  to  constitute  ac- 
tionable negligence,  where  the  alleged  wrong  is 
not  willful  and  intentional,  three  essential  ele- 
ments are  necessary  and  must  concur:  First, 
the  existence  of  a  duty  on  the  part  of  the  de- 
fendant to  protect  the  plaintiff  from  injury; 
second,  failure  of  the  defendant  to  perform 
that  duty,  and,  third,  injury  to  the  plaintiff 
proximately  resulting  from  such  failure. 

"(3)  Ton  are  instructed  that,  if  you  find  and 
believe,  from  a  preponderance  of  the  evidence 
in  this  case,  that  the  place  furnished  by  the 
defendant,  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  to  the  plaintiff,  John  Penix,  in 
which  to  perform  the  work  which  the  plain- 
tiS  was  required  to  perform,  was  not  a  reason- 
ably safe  place,  and  that,  because  of  the  neg- 
ligence of  the  defendant  in  falling  to  fnmish 
the  plaintiff  a  reasonably  safe  place,  the  plain- 
tiff, while  in  the  exercise  of  ordinary  care,  and 
as  the  direct  and  proximate  result  of  the  neg- 
ligence of  the  defendant  company  to  furnish 
him  a  reasonably  safe  place  to  work,  was  in- 
jured, then  and  in  that  event  plaintiff  would 
be  entitled  to  a  verdict  at  your  bands,  unless 
yon  find  the  plaintiff  has  released  the  defendant 
by  means  of  the  release  introduced  in  evidence 
in  the  case. 

"(4)  If  you  find  from  the  evidence,  by  a 
preponderance  thereof,  that  the  defendant  com- 
pany was  negligent  as  alleged,  and  that  as  a 
proximate  result  of  such  negligence  the  plain- 
tiff was  injured  and  suffered  damage  thereby  it 
will  be  your  duty  to  determine  whether  or  not 
by  a  preponderance  of  the  evidence  the  release 
testified  to  in  this  case  was  procured  by  fraud 
or  is  otherwise  void.  And  in  this  connection 
you  are  instructed  that  fraud  is  never  pre- 
sumed, and  the  burden  of  proof  is  therefore  up- 
on the  plaintiff  to  prove  to  your  satisfaction 
by  a  preponderance  of  the  evidence  that  the 
release  in  Question  was  procured  by  fraud.  If 
you  find  all  the  other  issues  in  the  case  in  fa- 
vor of  the  plaintiff,  and  believe  by  a  preponder- 
ance of  the  evidence  that  the  release  in  ques- 
tion was  procured  of  the  plaintiff  by  the  de- 
fendant company  by  fraud,  then  your  verdict 
should  be  for  the  plaintiff  and  against  the  de- 
fendant. 

"(5)  Ton  are  Instructed  that,  before  fraud 
sufficient  to  warrant  the  cancellation  of  the 
release  which  the  plaintiff  baa  admitted  sign- 
ing in  this  case  can  be  established,  it  must  be 
shown  that  a  material  representation  has  been 
made ;  that  it  was  false ;  that  when  it  was 
made  the  speaker  knew  it  was  untrue  or  made 
it  recklessly  or  without  knowledge  of  its  truth 
and  as  a  positive  assertioa;  that  it  was  made 
with  the  intention  that  it  should  be  acted  up- 
on by  the  one  to  whom  it  was  made ;  that  it 
was  80  acted  upon  by  reason  of  the  reliance 
placed  upon  it;  and  that  damage  or  injury  re- 
sulted thereby.  Therefore,  unless  you  find  in 
this  case  that  some  agent  or  employ^  of  this 
defendant  made  a  false  statement  to  the  plain- 
tiff in  connection   with   this   release   and   the 


execution  thereof,  and  that  the  said  release  was 
signed  as  a  result  of  the  said  false  statement 
so  made  your  verdict  should  be  for  the  defend- 
ant 

"(6)  Ton  are  instructed  that  negligence  as 
the  proximate  cause  of  an  injury  is  a  cause 
which  a  man  of  ordinary  experience  and  sagac- 
ity could  foresee  that  the  result  might  probably 
ensue. 

"(7)  Tou  are  instructed  that  certain  persons 
have  been  permitted  to  testify  in  this  case  as 
expert  witnesses,  and  in  ^is  connection  you 
are  instructed  that  an  expert  witness  is  one 
who  is  skilled  in  any  particular  art,  trade, 
or  profession,  being  possessed  of  peculiar 
knowledge  concerning  the  same,  acquired  by 
study,  observation,  and  practice.  Expert  testi- 
mony is  the  opinion  of  such  a  witness  based 
upon  the  facts  in  the  case  as  shown  by  the 
evidence,  but  it  does  not  tend  to  prove  any 
fact  upon  which  it  is  based,  and  before  yon  can 
give  any  weight  whatever  to  expert  testimony 
yon  must  find  from  the  evidence  that  the  facts 
upon  which  it  is  based  are  true.  The  Jury  is 
not  bound  by  expert  testimony,  but  it  should 
be  considered  by  yon  in  connection  with  the 
other  evidence  ut  the  case.  And  yon  are  in- 
structed that  the  testimony  Kiven  by  the  physi- 
cians and  experts  who  testined  in  this  case  ia 
to  be  taken  and  considered  by  the  jury  Iik« 
the  evidence  of  the  other  witnesses  who  testi- 
fied in  the  cause ;  and  the  opinions  on  questiona 
of  paresis,  nervous  disturbances,  insanity,  and 
other  matters  involved  in  this  case  which  have 
been  given  by  the  medical  experts  are  subject 
to  the  same  rules  of  credit  or  discredit  as  the 
testimony  of  the  other  witnesses,  and  are  not 
conclusive  on  the  jury.  These  opinions  neither 
establish  nor  tend  to  establish  the  truth  of  the 
facts  upon  which  they  are  based.  Whether  the 
matters  testified  to  by  the  witnesses  in  the 
cause  are  facts,  or  true  or  false,  is  to  be  deter- 
mined by  the  jury  alone;  and  you  must  also 
determine  whether  the  facts  and  matters  stated 
and  submitted  to  the  experts  in  the  hypothetical 
questions  are  true  in  tact  and  have  been  proven 
in   the  case. 

"(8)  Tou  are  instructed  that  in  this  case  per- 
sons have  been  permitted  to  testify  to  cer&dn 
statements,  acts,  and  conduct  of  the  idaintiff, 
and  to  express  their  opinions,  baaed  upon  such 
statements,  acts,  and  conduct,  as  to  whether 
or  not  the  plaintiff  was  sound  or  unsound  in 
his  mental,  physical,  and  nervous  condition. 
These  witnesses  are  what  are  known  in  law 
as  nonexpert  witnesses,  and  in  determining  the 
value  of  the  opinion  of  such  a  vritness  yon  may 
take  into  consideration  the  intelligence  shown 
in  his  examination,  his  opportunities  for  ac- 
quiring the  knowledge  upon  which  his  opinion 
IS  ba^,  bis  previous  personal  acquaintance 
with  the  plaintiff,  its  character  and  the  length 
of  time  it  existed,  his  freedom  from  bias  or 
interest,  the  absence  of  finely  spun  theories 
from  his  conception  of  the  whole  matter,  the 
fullness  of  the  facts  within  his  knowledge,  and 
the  accuracy  of  his  memory.  No  rule  can  be 
laid  down  as  regards  the  amount  of  knowledge 
which  the  nonexpert  must  possess.  The  weight 
that  the  opinion  of  such  a  witness  shall  have 
is  for  the  Jury  alone  to  determine. 

"(9)  Negligence,  as  used  in  these  instructi<His, 
means  a  want  of  ordinary  care.  By  ordinary 
cars  Is  meant  such  care  as  men  of  ordinal? 
prudence  usually  exercise  under  the  same  or 
similar  circumstances. 

"(10)  Tou  are  instructed  that  by  a  preponder- 
ance of  the  evidence  is  not  necessarily  meant 
the  greater  number  of  witnesses,  but  by  a  pre- 
ponderance of  the  evidence  is  meant  tnat  evi- 
dence, which,  in  the  light  of  all  of  the  evidence, 
facts,  and  circumstances  in  proof  in  the  case, 
is  most  satisfying  and  convincing  to  the  minda 
of  the  jiirors. 

"(11)  If  you  find  from  a  preponderance  of 
the  evidence  that  the  plaintiff  Is  entitled  to  re- 
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eover  Itota  the  defendant,  then  it  la  your  duty 
to  award  him  such  anm  by  way  of  damagea  as 
yon  believe  from  the  evidence  will  fairly  com- 
pensate the  plaintiff  for  the  loss  he  has  sus- 
tained by  reason  of  his  injuries;  and  in  arriv- 
inc  at  such  amount  you  may  consider  his  age 
at  the   time  of   the   accident,    his   health   and 

Shysical  condition  before  and  after  the  injury, 
is  habits,  his  earning  capacity,  the  character 
of  his  injuries,  as  to  whether  they  are  perma- 
nent or  otherwise,  the  physical  pain  and  men- 
tal suffering,  if  any,  whicb  he  has  suffered,  or 
will  reasonably  be  expected  to  suffer  by  reason 
of  his  injuries,  his  loss  of  time,  if  any,  and, 
together  with  all  other  facts  and  circumstanc- 
es in  evidence  in  the  case  showing  or  tending 
to  show  the  amount  of  damage  the  plaintiff 
has  sustained,  determine  the  amount  which  yon 
believe  the  plaintiff  is  entitled  to  recover,  but 
yoor  verdict  should  not  in  any  event  exceed  the 
sum  of  $S,000,  the  amount  claimed  in  the  plain- 
tiff's petition. 

"(12)  You  are  instructed  that  in  passing  up- 
on the  question  of  the  admissibility  of  anjr  evi- 
dence the  court  has  not  expressed  nor  intimat- 
ed nor  intended  to  express  or  intimate  any 
opinion  as  to  the  weight  or  credibility  of  the 
evidence.  The  court  has  simply  determined 
what  evidence  offered  in  the  case  was  proper 
to  go  before  you  for  your  consideration.  As 
to  the  weight  and  credit  to  be  given  to  the 
evidence  that  has  been  introduced,  you  are  the 
sole  and  only  judges.  Ton  are  the  sole  judges 
of  the  btcts  proved  in  the  case,  but  you  are 
bonnd  by  the  law  as  given  to  you  by  the  court 
And  in  tliis  connection  your  are  instructed  that 
it  is  of  the  utmost  importance  that  you  care- 
fully weigh  all  the  evidence  in  the  case,  so 
that  yon  may,  if  it  is  possible  to  do  so,  ascer- 
tain the  exact  truth,  ^e  court  is  powerless  to 
correct  any  mistake  that  you  might  make  in 
your  determination  of  a  material  fact  where 
the  evidence  is  conflicting,  and  therefore,  if  you 
should  make  a  mistake  in  such  regard,  justice 
ma^  go  astray,  and  the  court  therefore  desires 
to  impress  upon  your  minds  the  importance  of 
a  full,  careful,  unbiased,  unprejudiced,  and  in- 
tdligent  consideration  of  all  the  evidence,  facts, 
and  circumstances  in  the  case. 

"(13)  In  determining  the  weight  and  credit 
you  will  give  to  the  testimony  of  any  witness, 
you  may  take  into  consideration  the  interest 
or  lack  of  interest  of  the  witness  in  the  result 
of  this  action,  his  appearance  and  demeanor 
in  the  presence  of  the  jury,  his  intelligence  or 
lack  of  intelligence,  bis  apparent  candor  and 
fairness,  or  lack  thereof,  the  reasonableness  or 
the  onreoaaitableness  of  the  story  told  by  him, 
his  means  and  opportunities  for  seeing  and 
knowing  the  matters  concerning  which  he  tes- 
tifies, and  from  all  the  evidence,  facts,  and 
eiremnstanees  in  the  case  determine  the  weight 
and  credit  yon  wiU  give  to  the  testimony  of 
anv  witness  and  give  credit  accordingly. 

(14)  Ton  are  ue  sole  and  exclusive  judges 
of  the  facts  proved  in  this  case  and  of  the  cred- 
ibility of  the  witnesses,  and  of  the  weight  to 
be  given  to  the  testimony  of  the  witnesses  who 
have  testified  before  you,  but  you  are  bound 
by  the  law  as  given  to  yon  by  the  court  in 
these  instructions. 

"(16)  You  are  instructed  that  yon  must  con- 
sider these  instructions  all  together.  You  have 
no  right  to  consider  any  part  or  parts  of  the 
same  to  the  exclusion  of  other  portions  thereof. 

"(18)  Yon  are  instructed  that  any  nine  or 
more  of  your  number  may  agree  upon  and 
return  a  verdict  in  this  case.  In  the  event  vou 
rea(A^  a  verdict  by  an  agreement  of  less  tnan 
yonr  whole  nnmber,  but  not  less  than  nine, 
then  each  juror  conciurring  in  the  verdict  must 
sign  the  same.  If  your  verdict  is  unanimous, 
it  need  only  be  signed  by  your  foreman." 

Ci>on  tlie  Question  of  fraud  the  defendant 
requested  the  foUowlng  Inatruction: 


"You  are  instructed  that  a  misrepresentation 
within  the  meaning  of  the  law  of  fraud  is  any- 
thing short  of  a  warranty,  which  proceeds  from 
the  action  or  conduct,  of  the  party  charged,  and 
which  is  sufficient  to  create  upon  the  mind  a 
distinct  impression  of  fact  conoucive  to  action. 
Therefore  you  are  instructed  that,  unless  you 
find  from  the  facts  in  evidence  in  tnis  case  that 
a  misrepresentation  as  defined  herein  was 
made,  you  will  find  that  the  release  was  not 
obtained  by  fraud,  and  your  verdict  should  be 
for  the  defendant" 

The  court  refused  this  instruction,  giving 
as  his  reason  that  he  had  covered  the  sub- 
ject sufficiently  In  No.  6  of  his  general 
charge.  While  we  find  no  material  objection 
to  the  instruction  offered,  yet  we  are  of  the 
opinion  that  the  instruction  given  is  clearer 
and  more  intelligllile  and  preferable  In  every 
way  to  the  one  requested,  and  fully  covers 
the  qnestion  of  fraud  as  presented  In  this 
case. 

[3]  "Fraud"  amounting  to  misrepresenta- 
tion Is  defined  In  St  Louis  &  S.  F.  R.  B. 
Co.  ▼.  Beed,  37  Okl.  350,  132  Pac.  355,  as 
follows: 

"Fraud  is  a  fact  to  be  established  by  evi- 
dence, as  any  other  fact  The  general  rule  is 
that  before  fraud  can  be  established  it  must  be 
shown  that  a  material  representation  has  been 
made;  that  it  was  false;  that  when  it  was 
made  the  speaker  knew  it  was  untrue,  or  that 
it  was  made  recklessly,  without  the  knowledge 
of  its  truth  and  as  a  positive  assertion ;  that  it 
was  made  with  the  intention  that  it  should  be 
acted  upon  by  the  one  to  whom  it  was  made; 
that  it  was  so  acted  upon  by  reason  of  the 
reliance  placed  upon  it;  and  that  damage  or 
injury  resulted  thereby.     20  Cyc.  13." 

By  comparison  It  will  be  noted  that  the 
instruction  given  follows  closely  the  above 
concise  definition  of  "fraud"  and  covers 
every  phase  of  this  definition. 

[4]  Defendant  next  complains  of  Instruc- 
tion 3  relative  to  the  duty  of  the  master  to 
provide  a  reasonably  safe  place  for  his  em- 
ployes. Defendant  contends  that  this  In- 
struction places  a  greater  burden  upon  It  in 
regard  to  furnishing  a  safe  place  for  its  em- 
ployes than  the  law  exacts,  and  that  it  Is  only 
required  to  exercise  ordinary  or  reasonable 
care  to  furnish  a  reasonably  safe  place,  and 
cites  the  following  cases  in  support  of  its  con- 
tention: Dewey  Portland  Cement  Co.  v.  Blunt 
(1913)  38  OkL  182,  132  Pac.  659:  Chicago, 
B.  I.  &  P.  By.  Co.  T.  Brazzell,  40  Okl.  460, 
138  Pac.  794;  Sulsberger  &  Sons  v.  (3astle- 
berry,  40  Okl.  613,  139  Pac.  839;  Frisco  Lum- 
ber Co.  V.  Splvey,  40  OkL  633,  140  Paa  157; 
Texas  Co.  v.  CoUlns,  42  OkL  374,  141  Pac. 
783 ;  Dolese  Bros.  Co.  v.  Smith,  42  Okl.  452, 
141  Pac.  775 ;  Midland  VaUey  B.  Co.  v.  Wil- 
liams, 42  Okl.  444,  141  Pac.  1103;  Chicago, 
B.  I.  &  P., By.  Co.  T.  Townes,  43  Okl.  5(38, 
143  Pac.  680;  Bock  Island  (3oal  Mln.  Co.  v. 
Davis,  44  OkL  412,  144  Pac.  600.  We  find 
no  fault  whatever  with  the  doctrine  laid 
down  in  these  decisions.  They  simply  hold 
that  it  is  the  duty  of  the  master  to  exercise 
reasonable  care  and  diligence  to  provide  a 
reasonably  safe  place  in  which  the  employe 
Is  to  work. 
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The  exact  gnestlon  bere  raised  bas  been 
passed  upon  by  this  court  in  numerous  in- 
stances. In  tbe  case  of  .Frederick  Cotton  Oil 
&  Mfg.  Co.  V.  Traver,  36  OkL  717,  129  Pac 
747,  tbe  Instruction  complained  of  was  as 
follows: 

"You  are  instrncted  that,  under  the  law,  it  ia 
the  duty  of  the  master  to  provide  a  servant  with 
a  reasonably  safe  place  to  work  and  with  reason- 
ably safe  tools  or  appliances  with  which  to 
work." 

And  tbe  court  said  this: 

"It  is  contended  by  plaintiff  in  error  that  this 
instruction  is  erroneous  and  vicious,  in  that  it 
instructs  the  jury  that  the  master  must  furnish 
a  place  reasonably  safe,  whereas  his  duty  is 
only  to  use  reasonable  care  in  furnisliinx  such  a 
place.  The  materiality  of  this  distinction  has 
not  been  generally  recognized  by  the  courts.  The 
two  terms,  'reasonably  safe  place'  and  'reason- 
able care  in  providing  a  safe  place,'  as  a  gen- 
eral rule,  have  been  used  interchangeably.  Some 
of  the  standard  text  works  use  the  term  'rea- 
sonably safe  place'  as  the  adopted  rule.  Others 
use  the  two  terms  interchangeably." 

In  tbe  case  of  Great  Western  Coal  &  Coke 
Co.  V.  Malone,  39  Okl.  693,  136  Pac.  403,  the 
Instruction  under  consideration  was: 

"It  was  the  duty  of  the  defendant  to  furnish 
the  plaintiff  a  reasonably  safe  place  in  which 
to  work,"  etc. 

And  the  court  therein  said: 

"It  is  insisted  that  this  instruction  places  al- 
together too  high  a  duty  on  the  master ;  that  all 
the  master  is  reauired  to  do  is  to  exercise  ordi- 
nary or  reasonable  care  and  diligence  to  provide 
his  servant  with  a  reasonably  safe  place  in 
which  to  work,  with  reasonably  safe  tools  and 
implements  with  which  to  work,  with  reasonably 
safe  material  upon  which  to  work,  and  suitable 
and  con4>etent  teUow  servants,  and  that  this  in- 
struction requires  defendant  to  furnish  a  reason- 
ably safe  place  to  work,  etc.,-  and  imposes  upon 
the  master  an  absolute  ^uty  in  this  respect,  and 
does  not  give  liim  the  j>rivilege  of  using  ordi- 
nary and  reasonalile  diligence  in  the  fumlsbing 
of  such  place,  tools,  etc.  The  criticism  oCtered 
to  this  instruction  is  unwarranted ;  and,  while 
it  is  true  that  many  of  the  cases  go  to  the  ex- 
tent of  saying  that  the  master  is  bound  to  exercise 
reasonable,  care  and  diligence  to  provide  his 
servant  with  a  reasonably  safe  place  in  which 
to  work,  etc.,  as  was  said  hy  Mr.  Justice  Wil- 
liams in  Dewey  Portland  Cement  Co.  v.  Blunt, 
38  Okl.  182,  132  Pac.  659,  yet  we  do  not  think 
it  was  the  intent  of  the  court  in  that  case  to  em- 
phasize tbe  necessity  of  the  use  of  such  lan- 
guage, or  to  overrule  or  criticize  the  holdings 
of  Necley  v.  S.  W.  Cotton  Seed  OU  Co.,  13  OkL 
856,  76  Pac.  637,  64  L.  R.  A.  145;  Coalgate  v. 
Hurst,  26  OkL  688.  107  Pac  607;   0..  R.  I.  & 


P.  By.  Co.  r.  Wright  [89  OU.  841  1S4  Pae. 
427 ;  Choctaw  Mec.  Co.  v.  Clark,  2B  OU.  899, 
114  Pac.  730 ;  or  Frederick  Cotton  Oil  &  M^ 
Co.  ▼.  Traver,  36  OkL  717,  129  Pac.  747." 

See,  also,  Cbl<^a8aw  Compress  Co.  ▼. 
Bow,  149  Paa  1166;  Buemmell-Braun  Co.  t. 
CahUl,  14  Okl.  422,  79  Pac.  260 ;  McCabe  & 
Steen  Const.  Co.  v.  WUson,  17  Okl.  355,  87 
Pac.  820 ;  Frisco  liumber  Co.  v.  Thomas,  42 
OkL  670,  142  Pac.  310;  C,  R.  I,  &  P.  B.  K. 
Co.  v.  Rogers  (No.  6638)  169  Pac.  1132.  not 
yet  officially  reported. 

So  it  will  be  seen  that  tbe  above  decisions 
sustain  tbe  Instruction  complained  of  and 
hold  that  the  two  terms  "reasonably  safe 
place,"  as  used  in  the  Instruction  at  bar, 
and  "reasonable  care  in  furnishing  a  safa 
place,"  are  used  interchangeably;  yet,  even 
if  It  should  be  an  actual  error,  as  urged  by 
defendant  (which  we  have  shown  It  was  not), 
instruction  No.  6,  defining  negligence,  follow- 
ing later  In  the  opinion  would  have  cured 
tbe  error.  If  any. 

[6]  Defendant  next  attacks  instruction  No. 
11,  upon  the  measure  of  damages.  The  vice 
whlcbi  defendant  attempts  to  find  In  this 
Instruction  it  claims  appears  in  the  first 
clause  thereof,  and  It  argues  that  It  is  there 
assumed  that  the  plaintiff  was  Injured,  while 
this  was  one  of  the  controverted  points  In 
the  case  upon  which  the  defendant  bad  In- 
troduced evidence  tending  to  prove  that  tbe 
plaintiff  was  not  injured  at  all,  and  most 
especially  that  there  was  no  injury  at  the 
time  he  signed  the  release. 

In  instruction  8  the  court  bad  Instructed 
the  Jury  upon  what  conditions  they  could  find 
for  the  plaintiff,  one  of  the  conditions  being 
that  they  must  find  from  a  preponderance  of 
the  evidence,  among  other  things,  that  the 
plaintiff  was  Injured  before  the  verdict 
could  be  for  the  plaintiff,  and  Instruction  No. 
11,  now  complained  of,  simply  informs  them 
as  to  tbe  measure  of  damages.  It  would 
have  been  perhaps  better  to  have  followed 
the  first  clause  tn  section  11  with  the  further 
words,  "If  they  find  he  was  injured,"  but  we 
see  no  vice  in  the  Instruction  as  it  stands. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

PER  OUBIAM.    Adc^ted  In  whole. 
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RAMER,  Secretary  of  SUte,  et  al.  r.  WRIGHT 

at  aL    (No.  8799.) 

(Supreme  Court  of  Colorado.    July  8,  1916. 

Rehearine  Denied  Oct.  2,  1016.) 

1.  Statutes   ®=»33%— iNrriATivB   and   Hu'- 

BSKNDXnc— PBOTKBT. 

Under  Laws  1913,  p.  811,  i  8,  providing 
that  all  initiative  and  referendum  petitions  Bhall 
be  deemed  sufficient  unless  a  protest  in  writ- 
ing under  oath  shall  be  filed,  a  written  protest 
to  a  petition  to  refer,  the  verifying  certificate 
of  the  officer  reading,  "Subscribed  to  before  me 
this  10th  day  of  July,  1915,"  etc.,  was  insuffi- 
cient, as  not  showing  that  the  signers  swore  to 
the  instrument  before  the  officer. 

[Ei.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  «»3QH.] 

2.  STATuna  «s>8B%— ImriATiyx  and  Bsr- 
asEHDUH— Requibxmkntb  of  Pbotbst. 

The  requirements  of  Laws  1913,  p.  310,  are 
Jurisdictional,  that  all  initiative  and  referendum 
petitions  properly  verified  shall  be  deemed  suf- 
ficient if  appearing  to  be  signed  by  the  requisite 
number  of  signers,  and  that  such  signers  shall 
be  deemed  to  be  qualified  electors  unless  other- 
wise determined,  the  procedure  requiring  that  a 
protest  to  signatures  shall  be  filed  with  the  sec- 
retary of  state  within  15  days  of  the  filing  of 
the  referendum  petition,  whicii  protest  shall  set 
forth  spedfioally  its  grounds  and  the  names 
protested,  being  under  oath,  and  the  secretary 
of  state  is  without  power  to  act  in  the  absence 
of  a  substantial  compliance  with  the  statute. 

[Bd.  Note.— For  other  cases,  see  Statotes,  Dec. 
Dig.  «=»85)i.} 

Teller  and  Hill,  JJ.,  dissenting. 

Petltloa  for  Review  to  the  District  Court, 
Denver  County ;  Charles  O.  Butler,  Judge. 

En  Banc.  Petition  to  review  a  Judgment 
of  the  district  court  by  John  B.  Ramer,  as 
Secretary  of  State,  and  others,  against  James 
R.  Wright  and  others.    Judgment  afDrmed. 

Fred  Farrar,  Atty.  (Jen.,  Francis  B.  Bouck, 
Deputy  Atty.  (3en.,  and  H.  L.  Hitter,  Charles 
H.  Haines,  and  Hugh  McLean,  all  of  Denver, 
for  petitioners.  1.  B.  Melville,  M,  D.  Melville, 
Carle  Whitehead,  and  Albert  Vogl,  all  of 
Denver,  for  respondents. 

SCOTT,  J.  On  the  26tb  day  of  June,  1918, 
the  respondents  filed  with  petitioner  John  B. 
Ramer,  as  secretary  of  state,  a  petition  to 
refer  to  the  vote  of  the  people  of  CJolorado 
Bouse  BiU  No.  178,  being  an  act  of  the  Twen- 
tieth General  Assembly,  relating  to  the  prac- 
tice of  medicine.  Within  15  days  thereafter, 
and  on  the  18th  day  of  July,  1915,  there  was 
filed  with  the  secretary  of  state  what  pur- 
ported to  he  a  prbtest  against  said  petition. 
A  motion  to  dismiss  the  protest  was  filed 
with  and  overruled  by  the  secretary  of  state. 
Upon  the  hearing  the  secretary  of  state  sus- 
tained the  protest  and  held  the  referendum 
petition  to  be  Insufficient.  August  9,  ljB16, 
the  respondents  filed  In  the  district  court  of 
the  city  and  county  of  Denver  their  petition 
for  a  review  of  the  proceeding  before  the 
■eeretaty  of  state.  Return  was  made  by  the 
secretary  of  state  In  due  time,  and  upon  a 
hearing  by  the  court  it  was  held  tiiiat  the  pro- 


statute  In  such  case,  and  au  order  entered 
directing  the  secretary  of  state  to  submit  the 
bill  for  a  referendum  vote.  This  action  is 
to  review  the  findings  and  Judgment  of  the 
district  court. 

Section  1,  art  6,  of  the  Constitution  pro- 
vides, among  other  things,  that: 

"The  text  of  all  measures  to  be  submitted  shall 
be  published  as  constitutional  amendments  are 
published,  and  In  submitting  the  same  and  in  all 
matters  pertaining  to  the  form  of  all  petitions 
the  secretary  of  state  and  all  other  officers  shall 
be  guided  by  the  general  laws,  and  the  act  sub- 
mitting this  amendment,  until  legislation  shall 
be  especially  provided  therefor.    •    ♦    • 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  section  are  hereby 
further  reserved  to  the  legal  voters  of  every 
city,  [etc.,  etc.]  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws,  ex- 
cept that  cities,  towns  and  municipalities  may 
provide  for  the  manner  of  exerciring  the  initia- 
tive and  referendum  powers  as  to  their  munici- 
pal legislation." 

[1]  It  will  be  seen  that  this  article  of  the 
(Constitution  contemplated  legislative  action 
providing  a  special  procedure  in  such  cases. 
The  Legislature  (chapter  97,  Laws  of  1918) 
enacted  what  appears  to  be  a  very  complete 
and  comprehensive  method  of  procedure  sup- 
plementing the  constitutional  provision  in 
this  regard.    Section  3  of  this  act  provides: 

"Sec.  3.  AH  petitions,  so  verified,  shall  be 
deemed  and  held  sufficient  if  they  appear  to  be 
signed  by  the  requisite  number  of  ngners,  and 
such  signers  shall  be  deemed  and  held  to  be 
qualified  electors,  unless  a  protest  in  writing 
under  oath  shall  be  filed  in  the  office  in  which 
such  petition  has  been  filed,  by  some  qualified 
elector,  within  fifteen  days  after  such  petition 
is  filed,  setting  forth  specifically  the  grounds  of 
such  protest  and  the  names  protested;  where- 
upon the  officer  with  whom  such  petition  is  filed 
shall  forthwith  mail  a  copy  of  such  protest  to 
the  persons  named  in  such  petition  as  repre- 
senting the  signers  thereof,  at  the  addresses 
therein  given,  together  with  a  notice  fixing  a 
time  for  bearing  such  protest,  not  less  tlian  five 
or  more  than  twenty  days  after  such  notice  is 
mailed.  AU  records  and  bearings  shall  be  pub- 
lic. Hearings  shall  be  summary  and  must  be 
concluded  within  forty  days  after  such  petition 
is  filed,  and  the  result  thereof  shall  be  forthwith 
certified  to  the  persons  representing  the  signers 
of  such  petition.  In  case  the  petition  be  de- 
clared insufficient  in  form  or  number  of  signa- 
tures of  qualified  electors,  it  may  be  withdrawn 
by  a  majority  in  number  of  the  persons  rep- 
resenting the  signers  of  such  petition,  and  mar, 
within  fifteen  days  thereafter,  be  amended  or  ad- 
ditional names  signed  tliereto  as  in  the  first  in- 
stance, and  refiled  as  an  original  petition.  The 
finding  as  to  the  sufficiency  of  any  petition  may 
be  reviewed  by  any  state  court  of  general  ju- 
risdiction in  the  county  in  which  such  petition 
is  filed,  but  such  review  shall  be  had  and  deter- 
mined forthwith,  and,  upon  application,  the  de- 
cision of  such  court  thereon  shall  be  reviewed 
by  the  supreme  court  summarily." 

The  prlndpal  objections  urged  against  the 
protest  were:  (a)  That  It  was  not  under 
oath;  and  (b)  that  It  did  not  specifically  set 
forth  the  names  protested,  or  the  grounds  of 
protest  as  required  by  the  statute.  Inasmuch 
as  we  hold  the  first  objection  fatal  to  the 


test  to  the  -petition  to  refer  the  act  was  not   protest,  it  is  not  necessary  to  consider  the 
•nfltdent  to  meet  the  requirements  of  the  I  second. 

«saFor  other  cum  see  same  topic  and  KEY-NUMBER  In  aU  K«r-Numb«r«d  Dlgeiu  and  ladszM 
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The  statute  requires  the  protest  to  be  In 
writing  and  nnder  oatb.  Tbe  verification  to 
the  protest  relied  on  Is  as  follows: 

"State  of  Colorado,  City  and  County  of  Den- 
ver—ss.  : 
"Martha  A.  Morrifson,  A.  J.  Cobb,  J.  W. 
Amesse,  Bertha  l>e  Wolf,  Margaret  W.  Hen- 
derson, and  Mabel  I.  Noble,  each  for  himself 
(or  herself),  and  not  one  for  the  other,  deposes 
and  says:  That  be  (or  she)  subscribed  his  (or 
her)  name  to  the  above  and  foregoing  protest 
after  reading  the  same ;  that  he  (or  she)  luiows 
the  contents  of  said  protest  and  the  statements 
therein  contained  are  true  to  the  best  of  hia 
(or  her)  Icnowledge,  information,  and  belief. 

"Martlia  A.  Morrison,  D.  O. 

"Abner  J.  C!obb,  D.  O. 

"Bertha  De  Wolf. 

"J.  W.  Amesse,  M.  D. 

"Margaret  W.  Henderson. 

"Mabel  I.  Noble. 
"Subscribed  to  before  me  this  10th  day  of 
July,  1915. 

"My  notarial  commission  expires  July  27, 
ldl5.  Mary  M.  McCrum,  Notary  Public." 

It  will  be  seen  that  the  certificate  recites 
tbat  the  statement  was  subscribed  to,  but 
nowhere  does  it  appear  from  such  certificate 
that  the  signers  were  sworn.  It  la  the  certifi- 
cate of  the  officer  from  which  it  must  be  de- 
termined whether  or  not  an  oath  was  admin- 
istered. It  is  true  that  In  the  body  of  the 
statement  the  signers  say  that  they  "depose 
and  say."  But,  if  it  be  assumed  that  "to  de- 
pose" means  "to  swear,"  the  certificate  does 
not  show  that  the  signers  even  "deposed"  be- 
fore the  officer.  It  recites  only  tbat  they 
subscribed. 

It  was  held  in  Palmer  ▼.  McCarthy,  2  Colo. 
App.  422,  31  Pac.  241,  that: 

'The  assignor  is  also  required  to  verify  the 
inventory  and  list  of  creditors  under  oath.  The 
proceedings  were  in  this  respect  fatally  defec- 
tive. The  statute,  as  in  all  cases  where  such 
language  is  used,  requires  an  affidavit  subscrib- 
ed by  the  party  and  the  certificate  of  an  officer 
that  an  oath  was  administered.  Neither  ap- 
pears." 

The  Constitution  and  the  act  of  1913  pro- 
vide that  to  each  referendum  petition  shall 
be  attached  the  affidavit  of  some  qualified 
elector  that  each  signatare  thereon  is  the 
signature  of  the  person  whose  name  it  pur- 
ports to  be.  The  petition  therefore  is  re- 
quired to  be  under  oath,  and  it  is  but  Just 
that  such  a  petition  should  be  met  with  a  pro- 
test likewise  under  oath,  as  the  statute  re- 
quires. The  Legislature  has  treated  both  the 
petition  and  the  protest  as  very  serious  mat- 
ters, and  has  required  that  both  shall  be 
under  oath.  If  the  oath  In  the  one  case  may 
be  omitted,  then  it  may  also  be  omitted  in  the 
other,  and  there  would  remain  no  protection 
to  the  public  from  fraudulent  referendum 
petltlon&  The  statute  provides  a  severe 
penalty  in  both  cases. 

[2]  The  constitutional  amendment  anthor- 
ized  the  Legislature  to  adopt  a  special  pro- 
cedure in  such  case,  and  the  Legislature  has 
enacted  a  statute  In  apparent  harmony  with 
the  constitutional  prorlsion.  This  statute 
declares  that  all  petitions  properly  verifled 


shall  be  deemed  and  held  sufficient  if  they 
appear  to  be  signed  by  the  requisite  number 
of  signers,  and  that  such  signers  sli&ll  be 
deemed  and  held  to  be  qualified  electors  un- 
less otherwise  determined  under  the  ^ecific 
procedure  provided.  The  procedure  requires 
also  that  a  protest  shall  be  filed  with  the  sec- 
retary of  state  within  15  days  from  the  date 
of  the  filing  of  the  referendum  iietition.  It 
Is  further  declared  that  such  protest  shall 
set  forth  specifically  the  grounds  of  such  pro- 
test and  the  names  protested.  The  farther 
specific  requirement  is  that  such  protest 
must  be  under  oath.  These  requirements  are 
clearly  Jurisdictional,  and  the  secretary  of 
state  is  without  power  to  act  in  the.  absence 
of  a  substantial  compliance  witli  these  re- 
quirements of  the  statute.  We  liave  held  in 
this  case  that  the  protest  under  considera- 
tion was  vitally  defective  in  one  respect  at 
least,  in  that  it  was  not  under  oath.  There- 
fore the  proceedings  of  the  secretary  of  state 
upon  and  under  such  insufficient  protest 
were  without  authority  of  law,  and  are  with- 
out force  or  effect. 

It  is  contended  by  counsel  that  section  3, 
at  least,  of  the  act  of  1U13,  is  unconstitution- 
al, in  that  the  protest  is  required  to  be  filed 
within  16  days  from  tlie  date  of  the  filing  of 
the  petition;  that  the  time  provided  is  so 
short  as  to  render  it  physically  Impossible 
to  comply  with  it,  and  therefore  it  is  so  un- 
reasonable as  to  deny  the  right  conferred  by 
the  Constitution. 

The  only  matter  we  determine  here  is  tbat 
the  protest  is  invalid  for  the  reason  that  such 
protest  was  not  verified  as  required  by  the 
statute.  Certainly  it  cannot  be  contended 
that  the  requirement  that  the  protest  most 
be  under  oath  la  so  unreasonable  as  to  in- 
validate the  statute.  The  requirement  that 
the  protest  shall  be  filed  within  15  days 
from  the  date  of  the  filing  of  the  petition  for 
the  referendum  is  not  properly  before  us; 
for,  if  the  protest  was  void  for  the  reason 
suggested,  it  cannot  matter  when  it  was  filed. 
Neither  can  the  protestants  be  in  any  better 
position  tf  the  entire  statute  be  held  to  be 
in  violation  of  the  Constitution.  For,  aside 
from  the  statute  in  question,  there  is  no  con- 
stitutional or  other  lawful  authority  for  the 
filing  of  a  protest  with  the  secretary  of  state, 
and  that  officer  is  without  power  or  authori- 
ty, except  under  the  statute,  to  hear  or  de- 
termine the  questions  attempted  to  be  rais- 
ed by  the  protest. 

The  Judgment  is  affirmed. 

OABBEBT,  a  J.,  and  GARRIGUES, 
WHITB,  and  BAII^X,  JJ.,  concur.  TEL- 
LBB  and  BILL,  JJ.,  dissent. 

TELLEK,  J.  (dissenting).  The  majority 
opinion  denies  effect  to  the  protest  filed  with 
the  secretary  of  state  on  the  ground  tbat  it 
was  not  under  oath,  and  holds  that,  in  the 
absence  of  a  protest. in  conformity  with  the 
statute,  the  secretary  of  state  could  take  no 
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Btepa  to  determine  the  vaUdtty  of  tbe  petltl<m 
to  refer  the  law. 

I  think  the  opinion  is  wrong  In  both  these 
particulars.  The  statutory  provision  for  a 
protest  is  In  the  public  Interest,  to  prevent 
the  Incurring  by  the  state  of  the  expense  of 
Bubmlttliig  a  law  to  a  rote  of  the  people  on 
a  petition  not  meeting  the  requirements  of 
that  section  of  the  Constitution  which  pro- 
vides for  the  referendum ;  and,  still  more  Im- 
portant, the  protest  Is  a  safeguard  against 
the  suspension  of  duly  enacted  laws,  except 
iqM>n  petition  of  guaUfled  electors  to  the 
niunber  prescribed  therefor  by  the  Oonstltu- 
tlon.  That  being  the  case,  the  statute  should 
be  liberally  construed  so  as  to  promote  its 
purpose. 

The  record  discloses  no  objection  to  the 
verification  during  the  several  days  of  the 
hearing  on  the  protest  before  the  secretary 
of  dtate.  In  the  district  court  among  the 
grounds  of  a  motion  to  dismiss  Is  one  that  the 
protest  was  not  under  oath.  The  record 
shows  (folio  117)  that,  when  the  motion  to  dis- 
miss was  on  hearing,  counsel  for  the  pro- 
testants  stated  that  the  notary  who  subscrib- 
ed the  Jurat  was  In  court,  and  that  counsel 
wished  to  show  by  the  notary  that  an  oath 
was,  In  fact,  administered.  On  objection  by 
counsel  for  petitioners,  the  court  denied  the 
application,  stating  that  he  found  the  veri- 
fication to  be  under  oath.  The  general  rule 
is  that  affidavits  may  be  amended  both  as  to 
formal  defects  and  as  to  substance  (1  Bncy. 
Fl.  &  Pr.  336);  and  an  affidavit  defective 
for  lack  of  a  Jurat  may  be  reformed  on  a 
showing  that  it  was  made  under  o&th  (Be 
Cnslck's  Appeal,  136  Pa.  469,  20  AU.  574,  10 
L.  R.  A.  228).  The  Jurat  is  no  part  of  the 
affidavit,  simply  an  officer's  entry,  and  can  be 
amended  ntmc  pro  tuna  Veal  v.  Perkerson, 
47  6a.  02. 

There  is  nothliy;  peculiar  about  the  affida- 
vit reqnlred  in  such  a  case  as  this  which 
should  exempt  it  from  the  general  rule.  Not 
having  objected  on  this  ground  before  the 
secretary  of  state,  and  having  objected  when 
the  otTer  to  amend  the  affidavit  was  made  in 
the  district  court,  the  petitioners  should  be 
held  to  have  waived  the  objection. 

Of  course,  if  a  verification  in  due  form 
must  be  attached  to  the  protest  to  give  Juris- 
diction to  hear  the  protest,  as  the  majority 
opinion  holds,  the  fact  that  the  protestants 
made'  oath  to  the  protest  would  avail  noth- 
ing, and  there  could  be  no  waiver.  But  I 
find  nothing  in  the  statute  nor  In  the  nature 
of  the  proceeding  to  Justify  that  conclusion. 
The  purpose  of  the  requirement  manifestly  is 
to  prevent  reckless  and  baseless  charges 
against  a  ];)etitlon,  and  that  purpose  is  sub- 
served by  the  requirement  of  an  oath,  and 
not  by  the  officer's  certificate  that  the  oath 
was  administered. 

In  Miller  r.  Caraker,  8  Oa.  App.  25S,  71  a 
E.  9,  the  court  said: 

"None  of  the  American  courts,  so  far  aa  onr 
invcstigatiMi  goes,   baa  ever  given. any   great 


weizht  to  mere  form  in  them  matters,  and  it  la 
well  recognized  in  this  state  that  no  particular 
form  ia  required,  provided  the  facts  sworn  to  are 
committed  to  writing  and  ai^ed  by  the  affiant, 
if,  as  a  matter  of  fact,  the  oath  was  administer- 
ed. ••  *  The  affidavit  is  therefore  good,  pro- 
vided: (1)  That  there  ia  a  written  statement; 
(2)  that  the  oath  ia  administered  to  the  affiant; 
and  (3)  that  he  signs  the  statement" 

The  statement  that  an  oath  was  taken, 
cannot  then,  be  Jurisdictional,  and  so  to  hold  is 
to  indulge  in  a  strict  construction  of  the  stat- 
ute, for  which  there  is  no  good  reason,  and 
so  defeat  Its  plain  purpose.  Moreover,  if 
the  law  be  fairly  interpreted,  the  verification 
may  be  held  sufficient,  and  it  should  be  so 
held.  The  verification  contains  the  statement 
that  each  of  the  persona  therein  named  "de- 
poses and  says,"  and  counsel  for  protestants 
urge  that  the  word  "deposes"  means  to  state 
under  oath.  The  opinion  Ignores  this  con- 
tention, BO  far  as  any  dlBcusaion  of  It  is  con- 
cerned, and  determines  the  case  on  the  ground 
that  "the  certificate  does  not  show  that  the 
signers  even  deposed  before  the  officer."  If 
"depose"  in  common  usage  means  to  state 
under  oath,  then  the  statement  in  the  affidav- 
it is  equivalent  to  the  usual  form  "being 
sworn  sayB,"  or  "under  oath  says."  That 
it  does  Mo  mean  will  appear  from  an  exam- 
ination of  the  authorities,  and,  so  meaning, 
it  is  sufficient  despite  the  supposed  defect  In 
the  certificate.  As  to  the  first  of  these  prop- 
ositions it  is  sufficient  to  Bay  that  It  is  sup- 
portea  by  the  definition  of  "depose"  tn  all 
the  leading  lexicons. 

One  of  the  deflnltlbns  of  "depose"  given  in 
Webster's  New  International  Dictionary  is: 

"To  say  under  oath,  testify;  espedally  to 
give  witness  of  by  an  affidavit  or  other  sworn 
statement  in  writing." 

The  Century  Dictionary  defines  it  as: 
"To  give  testimony  on  oath,  especially  to  give 

testimony  which  is   embodied  in  writing  in  a 

deposition  or  an  affidavit." 

The  Standard  Dictionary,  Worcester's  Dic- 
tionary, Richardson's  English  Dictionary,  An- 
derson's Law  Dictionary,  Black's  Law  Die- 
tionary  Bouvler's  Law  Dictionary,  and  Cyc. 
all  define  the  word  "depose"  in  substantially 
the  same  way  as  meaning  to  state  under 
oath,  to  give  testimony  by  affidavit  or  deposi- 
tion. 

From  the  foregoing  definitions  it  appears 
that  the  word  "depose,"  used  as  It  is  in  this 
case,  is  sufficient  to  Justify  a  conclusion  that 
the  statement  was  made  under  oath.  Indeed, 
the  derivation  of  the  word  naturally  gives  It 
that  effect,  it  being  from  the  Latin  verb  "de- 
pone" to  place,  and  meaning,  as  originally 
used,  that  the  person  named  placed  ("de- 
ponlt")  hlB  hands  on  the  Bible,  thus  making 
his  statement  under  oath.  It  does  not,  then, 
require  any  strained  construction  of  the 
language  of  the  verification  to  hold  it  suffi- 
cient; and,  in  the  light  of  the  definitions 
above  quoted,  it  is  difficult  to  see  how  it  can 
fairly  be  denied  that  from  the  entire  instru- 
ment the  statements  In  the  verification  ap- 
pear to  have  beeu  made  under  oath.    If  it 
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can  be  so  determined  tlie  matter  of  form  Is 
not  materlaL  And  tbis  Is  true  whether  the  sup- 
posed defect  be  In  the  body  of  the  affidavit 
or  In  the  Jurat 

In  Mitchell  v.  Surety  Oo.  (D.  C.)  206  Fed. 
807,  an  affidavit  was  attacked  because  in 
the  body  of  It  there  was  no  statement  that 
the  affiant  was  declaring  under  oath.  On  a 
full  review  of  the  authorities  the  court  held 
the  affidavit  good. 
In  Corpus  Juris,  toL  2,  p.  362,  it  is  said: 
"The  jurat  must  show  that  the  affidavit  was 
sworn  to  by  affiant  in  the  officer's  presence.  But 
a  literal  statement  to  this  effect  is  usually  not 
required  if  it  appears  from  the  entire  instrument 
that  the  oath  was  taken." 

This  authority  supports  also  my  second 
proposition,  which  is.  that  the  verification  is 
not  bad  because  the  certificate  of  the  officer 
does  not  definitely  state  that  the  signers 
"deposed"  before  him. 

That  such  statement  in  the  certificate  is 
necessary  is  the  basis  of  the  majority  opin- 
ion; yet  no  authority  is  cited  to  the  point 
except  the  case  of  Palmer  ▼.  McCarthy,  2 
Colo.  App.  422,  31  Pac.  241,  and  tbis  court 
has  pointed  out  that  it  la  not  dear  whether 
the  affidavit  was  there  held  bad  because  the 
court  concluded  no  oath  had  been  administer- 
ed, or  because  the  certificate  that  the  oath  was 
administered  by  the  deputy  clerk  was  not 
in  compliance  with  the  statute.  Halbouer  v. 
Cuenln,  45  Cola  509.  Such  a  holding  is  in 
direct  conflict  with  the  rulings  of  other 
courts.  Cross  v.  People,  10  iSidti.  24;  In  re 
Teachont,  15  Mich.  346;  Black  v.  M.  &  St. 
li.  By.  Co.,  122  Iowa,  32,  96  N.  W.  984; 
Clement  v.  Bullens,  159  Mass.  193,  34  N.  £}. 
173;   Hosea  v.  State,  47  Ind.  180. 

In  Trice  v.  Jones,  52  Miss.  138,  It  was  held 
that  an  affidavit  appearing  by  Its  language 
to  have  been  made  under  oath  was  good, 
though  the  jurat  contained  only  the  recital: 
"Given  under  my  hand  and  seaL" 

In  Loeb  v.  Smith,  78  Ga.  504,  3  S.  B.  458, 
speaking  of  this  question,  the  court  said: 

"It  is  not  neceasary  that  it  should  be  stated 
in  the  instrument,  prior  to  the  signature  of  the 
affiant,  that  the  declaration  was  made  under 
oath,  if  in  fact  the  oath  was  administered." 

In  Blekerdlke  v.  Allen,  157  111.  05,  41  N.  B. 
740,  29  L.  B.  A,  782,  It  Is  held  that  an  afll- 
davlt  containing  an  averment  that  it  was 
made  under  oath  Is  good,  though  the  Jurat 
contained  only  a  statement  that  it  was  sub- 
scribed before  the  <^cer. 

Applying  these  authorities  to  this  case,  and 
it  follows,  since  the  word  "depose"  in  the 
body  of  the  verification  means  stating  under 
oath,  that  it  was  not  necessary  for  the  no- 
tary to  state  spedflcally  that  It  was  made 
under  oath,  and  hence  the  verification  is  sof- 
fldent. 

I  conclude,  then,  that  with  abundant  au- 
thority for  holding  the  verification  good,  and 
in  the  face  of  the  fact  that  the  secretary 
of  state,  upon  a  bearing  lasting  for  several 
days,  has  found  and  announced  that  the  pe- 
tition was  "insufliclent  la  the  namber  of  stg- 


natures  of  qoaUfled  electors,  as  weU  as  in- 
sufficient in  form  as  regards  residence  ad- 
dresses and  other  matters  required  by  tbe 
law,"  this  court,  interpreting  a  provision  of 
the  statute  plainly  intended  to  prevent  frand 
in  referendum  petitions,  and  promote  the 
public  Interest,  has  rejected  a  well-kitown 
meaning  of  a  word  In  the  verification,  and 
applied  a  strict  rule  of  oonstmction  for 
which  no  authority  la  presented,  and  thus 
defeated  the  ptirpose  of  the  law. 

The  further  holding  that  the  secretary  of 
state  has  no  power  to  act  independently  of 
the  statute  Is  sustained  neither  by  prece- 
dent nor  on  prlndi^e.  The  grounds  for  this 
holding  are  supposed  to  be  fonnd  in  the  con- 
stitutional provision  that  a  petition  with  tlie 
prescribed  verification  "shall  be  prima  fade 
eridoice  that  tbe  signatures  thereon  axe 
genuine  and  true,  and  that  the  persons  sisB- 
ing  the  same  are  qnalifled  electors."  This  Is 
to  give  to  the  words  "prima  fade"  a  new 
and  startling  effect.  I  had  supposed  that 
their  meaning  was  well  understood  as  be- 
ing "on  first  appearance,"  or  "first  sight," 
following  their  literal  meaning.  In  this  con- 
nection they  in  no  wise  limit  the  power  of  tbe 
secretary  of  state.  On  the  contrary,  this  pro- 
vision is  clearly  intended  to  relieve  him  of 
the  duty  of  determining  the  genuineness  of 
the  signatures,  etc. ;  and  he  is  now  author- 
ized— not  compelled — ^to  accept  a  petition  and 
submit  it  without  any  investigation  as  to  the 
signatures.  It  is  prima  fade  good,  bat  it 
the  signatures  are  questioned  thdr  genuine- 
ness may  be  determined.  Prima  fade  evi- 
dence of  a  fact  is  in  law  sufficient  to  estab- 
lish the  fact,  unless  r^utted.  Kelly  v.  Jack- 
son, 6  Pet  622,  8  Lw  Ed.  623. 

Is  it  to  be  supposed  that  the  pe<9le  in 
adopting  this  constitutional  amendment  in- 
tended to  require  the  secretary  of  state  to 
submit  every  law  upon  which  a  referendum 
was  sought  by  a  petition  with  the  requisite 
number  of  signers,  regardless  of  his  knowl- 
edge of  the  insufficiency  of  the  petition? 
This  constitutional  amendment  was  adopted 
in  November,  19X0,  and  the  legislation  provid- 
ing a  procedure  therefor  was  approved  May  8, 
1913.  In  the  meantime  the  right  of  initiating 
and  the  right  of  referring  laws  had  been  sev- 
eral times  exercised  by  the  people.  No  objec- 
tion could  be  made  to  the  exercise  of  those 
rights  at  that  time,  because  the  amendment, 
by  providing  that  general  laws  shall  govern 
until  a  procedure  should  be  provided  by  legis- 
lation, dearly  recognized  the  right  to  file 
such  petitions  before  any  general  procedure 
has  been  iNrovided  therefor.  Zet  according 
to  the  majority  opinion,  untU  a  procedure 
had  been  provided,  the  secretary  of  state,  and 
the  people  as  well,  were  powerless  to  pre- 
vent the  submission  of  any  law,  or  all  the 
laws  enacted  by  the  General  Assembly,  if  pe- 
titions for  submission,  good  on  thdr  face, 
were  filed,  though  their  fraudnlait  character 
was  well  known. 

By  the  statute  of  1918,  U  anjr  elector  has 
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doubts  of  the  validity  of  iny  petition  ao  filed, 
be  may,  by  filing  a  verified  protest,  bave  the 
validity  of  the  petition  determined;  bnt,  if 
the  court  is  right  In  its  conclusions,  the  sec- 
retary of  state,  though  he  ma^  have  posip 
tive  knowledge  that  the  petition  la  honey- 
combed with  fraud,  can  of  his  own  motion 
make  no  investigation  of  the  matter.  Under 
oath  to  obey  the  laws  and  support  the  Con- 
stitution he  must  file  a  petition  which  he 
knows  does  not  meet  the  requirements  of 
this  section,  and  which  is  therefore  no  peti- 
ticm  in  the  eye  of  the  law.  To  base  such  a 
conclusion  on  language  which  merely  makes 
the  submission  of  evidence  of  the  validity  of 
the  petition  unnecessary  in  the  first  instance 
would  seem  to  require  some  argument  for 
its  support    Yet  no  reason  is  given  for  it 

It  can  hardly  be  seriously  contended  that 
the  veap\e  Intended  by  adopting  this  amend- 
ment to  the  Constitution  to  place  the  secre- 
tary of  state  In  such  an  anomalous  position, 
as  is  above  suggested,  pending  legislation  on 
the  question  of  procedure.  Yet  if  the  sec- 
retary of  state  had  any  authority  in  the 
premises  before  the  procedure  was  provided, 
it  was  derived  from  the  Constitution,  and 
the  statute  did  not  take  it  away.  He  did 
have  that  lii^t;  be  exercised  it  and  no  one 
questioned  bis  aathorlty.  On  Jnly  6,  1913, 
btioce  the  act  of  May  8,  1913,  was  in  force, 
a  petition  to  refer  the  act  creating  the  coun- 
ty of  Alamosa  was  filed  In  the  office  of  the 
secretary  of  states  He  rejected  it  and  the 
petitioners  then  obtained  from  the  district 
court  of  the  city  and  county  of  Denver  an 
alternative  writ  of  mandamus  to  compel  him 
to  submit  it  Judge  Perry,  on  a  careful  ex- 
amination of  the  signatures,  and  a  hearing 
on  evidence,  found  that  there  were  over  1,- 
600  names  on  the  petition  which  were  fraud- 
ulent; that  It  could  be  seen  by  inspection 
that  they  had  been  written  In  groups,  eaxb 
group  by  the  same  person;  and  he  sustained, 
the  secretary  of  state  in  his  reJectl<Ma  of  the 
petition. 

Again,  when  a  petition  for  a  reference  of 
the  act  creating  the  board  of  public  utUlties 
was  filed  in  1913,  no  procedure  having  at 
that  time  been  provided,  the  people,  on  the 
relation  of  the  Attorney  General,  applied  to 
the  district  court  for  an  injunction,  on  the 
ground  that  the  secretary  of  state  was  about 
to  submit  the  act  on  a  petition  not  sufficient 
in  law.  On  a  hearing  before  Judge  Allen 
be  found  that  many  of  these  signatures  were 
forged,  and  granted  the  Injunctimi.  Accord- 
ing to  the  majori^  opinlcHi  those  petitions, 
thus  Judicially  determined  to  be  fraudulent 
and  invalid,  should  have  been  accepted  and 
made  the  basis  tor  anspendlng  valid  laws, 
and  imposing  on  the  state  the  expense  at- 
tendant upon  their  sabmisalaii  to  a  vote  of 
the  peoide. 

It  may  be  confidently  amerted  that  until 
the  present  case  arose  the  right  of  the  secre- 
tary of  state  to  reject  a  petition,  if  he  was 


satisfied  at  Its  invalidity,  was  nnqaestiODed. 
To  deny  Itlm  that  right  is  to  make  the  words 
"prima  fade"  equivalent  to  "conclusive,"  and 
to  compel  an  officer  of  the  state  to  aid  in 
perpetrating  a  fraud  upon  the  law  with  full 
knowledge  of  the  fact 

The  majority  opinion  rejects  most  obvious 
and  seemiDgly  necessary  conclusions,  and  de- 
cides questions  of  the  most  serious  Import  to 
the  people  without  citing  authority  or  giv- 
ing reasons  therefor. 

The  length  of  this  opinion  is  justified,  I 
trust  by  the  importance  of  the  questions  in- 
volved, and  the  depth  of  my  conviction  that 
they  have  not  been  rightly  determined. 


HBWKX  T.  ANDREWS  et  aL 
laupreme  Court  of  Oregon.    Sept  19, 1916.) 

1.  Afpeajl  and  Eaaoa  «=>346(2}  —  Timk  to 

APPEAlr-ColDPtrr  ATION . 

Where  defendant  moved  for  judgment  nun 
obstante  verMlicto,  such  motion  would  not  ordi- 
narily BQspend  the  rxuming  of  the  Umitation  for 
appeal,  in  view  of  L.  O.  Ia  i  201,  requiring  Judg- 
ment in  conformity  with  the  verdict  to  be  en- 
terei  on  the  day  of  the  verdict;  but  where  the 
original  judgment  was  modified  by  dismisaal  as 
to  one  defendant  the  appeal  time  for  another 
defendant  runs  from  the  second  judgment,  and 
appeal  within  60  days  thereof  is  in  time. 

[Bid.  Not!.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1891 ;  Dec.  Dig.  <S=934C(2).] 

2.  Time  «=»10(9)— Computation— Sunday. 

Where  the  last  day  for  perfecting  appeal 
fell  on  Sunday,  notice  was  properly  filed  the 
next  day,  under  II  O.  I&  i  631,  as  to  computa- 
tion of  time. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  !S  48,  62;    Dec.  Dig.  «=»10(9).] 

In  Banc.  Appeal  from  Circuit  Court,  Was- 
co County;  W.  L.  Bradshaw,  Judge. 

Action  by  Sam  Hewey  against  C.  S.  An- 
drews, LllUe  M.  Andrews,  and  others.  Judg- 
ment for  plaintiff  against  0.  S.  and  li.  M. 
Andrews  was  modified  to  run  against  C.  S. 
Andrews  only,  and  he  appealed.  On  motion  to 
dismiss  the  appeal.    Motion  denied. 

W.  H.  Wilson,  of  The  Dalles,  for  the  mo- 
tion. Balph  B.  Duniway,  of  Portland,  op- 
posed. 

moors;  O.  J.  Ibis  was  an  action  by  S. 
Hewey  against  O.  S.  Andrews,  Ullie  M.  An- 
drews, Olarenoe  L.  Look,  aoiid  Ethelda  M. 
Lo(A,  to  recover  tbe  balance  of  an  alleged 
commission  for  services  rendered  by  tbe  plain- 
tiff  in  effectuating  tbe  sale  of  land.  The 
cause  was  tried  and  a  verdict  of  $l,72t.50 
returned  February  16,  1916,  against  C.  a 
Andrews  and  UlUe  M.  Andrews,  whose  coon- 
sel.  Invoking  the  rule  established  in  Flsk  r, 
Henarie,  14  Or.  29,  U  Pac.  193,  Wilson  v. 
Blnkeslee,  16  Or.  43,  16  Pac.  872,  Thomas  v. 
Barnes,  84  Or.  416,  66  Pac.  73,  and  North 
Pacific  Lumber  Co.  v.  Spore,  44  Or.  462,  75 
Pac  890,  moved  for  a  Judgment  dismissing 
the  action  notwithstanding  the  verdict  on 
the  ground  that  the  obligation  sued  on  was 
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Joint,  and  tliat  as  the  trial  waa  had  and  the 
verdict  returned  as  to  only  two  of  the  defend- 
ants, no  valid  Judgment  could  be  predicated 
thereon.  This  motion  was  denied  March  1, 
1916,  by  a  Judgment,  a  part  of  which  reads: 
"Thereupon  it  is  hereby  ordered  that  the  Jadg- 
ment  heretofore  given  and  made  in  this  conrt 
and  cause  on  the  16th  day  of  February,  1916,  be 
and  the  same  is  hereby  set  aside,  vacated,  and 
held  for  naught  as  to  the  defendant  Lillie  M. 
Andrews,  but  the  same  is  continued  in  fuU 
force  and  effect  as  to  the  defendant  C.  S.  An- 
drews,  and  that  this  catue  be,  and  the  same  is 
hereby,  dismissed  as  to  the  defendants  Lillie  M. 
Andrews,  Clarence  L.  Look,  and  Ethelda  M. 
Look,  and  that  the  defendant  Lillie  M.  Andrews 
have  and  recover  of  and  froni  the  plaintiff  her 
costs  and  disbursements  in  this  action  to  be 
taxed." 

[1]  In  order  to  review  the  latter  determina- 
tion C.  S.  Andrews,  on  April  29, 1916,  served  a 
notice  of  appeal,  and  filed  it  May  Ist  follow- 
ing. The  plaintUTa  counsel  move  to  dlamlas 
the  appeal  on  the  ground  that  it  was  not  tak- 
en within  the  60  days  limited  therefor.  The 
statute  regulating  the  recording  of  final  de- 
terminations by  a  circuit  court  reads: 

"It  the  trial  be  by  jury,  judgment  shall  be 
given  by  the  court  in  conformity  with  the  ver- 
dict and  so  entered  by  the  clerk  within  the  day 
on  which  the  verdict  is  returned."  L.  O.  L^  I 
201. 

Under  the  provisions  of  this  enactment  a 
motion  to  set  aside  a  verdict  and  for  a  new 
trial  will  not  ordinarily  suspend  the  running 
of  the  statute  of  limitations  as  to  the  time  lim- 
ited for  taking  an  appeal  Barde  v.  Wilson, 
64  Or.  68,  102  Pac.  301;  Oldland  v.  Oregon 
Coal  &  NaT.  Ca,  55  Or.  340,  99  Pac.  423, 
102  Pac.  596 ;  Colgan  v.  Farmers'  &  Mechan- 
ics' Bank,  69  Or.  469,  106  Pac.  1134,  114 
Pac.  460,  117  Pac.  807;  Macartney  v.  Ship- 
herd,  60  Or.  133,  117  Pac  814,  Ann.  Caa 
1913D,  1257;  Gearin  v.  Portland  By.,  L.  & 
P.  Co.,  62  Or.  162,  124  Pac.  256;  Hahn  v. 
Astoria  National  Bank,  63  Or.  1,  114  Pac. 
1134,  125  Pac.  284;  ■  De  Lore  v.  Smith,  67 
Or.  304,  132  Pac.  521,  136  Pac.  13,  49  L.  R. 
A.  (N.  S.)  666;  Skelton  ▼.  Newberg,  76  Or. 
126,  136,  148  Pac  63.  "Where,  however, 
the  original  Judgment  Is  modified  by  a  sub- 
sequent order,  the  date  of  the  latter  Judgment 
Is  the  time  from  which  the  limitation  for  tak- 
ing the  appeal  should  begin  to  run.  In  this 
instance  the  Judgment  was  not  altered  as  to 
C.  S.  Andrews,  but  If  he  were  dissatisfied  with 
the  dismissal  of  the  action  as  to  Lillie  M.  An- 
drews, he  would  have  been  obliged  to  ap- 
peal from  that  determination,  notwithstand- 
ing he  may  have  taken  an  appeal  from  the 
original  judgment  This  procedure,  it  sanc- 
tioned, would  necessitate  two  appeals  by 
the  same  party  when  a  single  review  of 
the  final  Judgment  by  him  ought  to  be  suffi- 
cient, in  which  appeal  the  Intermediate  order 
could  be  reviewed.  L.  O.  L.  {  568.  We  con- 
clude, therefore,  that  the  original  Judgment, 
having  been  set  aside  in  part,  was  in  effect 
vacated  in  all  particulars,  and  that  the  modi- 


fled  Judgment,  by  referring  to  the  preceding 
determination,  incorporated  therein  the  orig- 
inal Judgment  as  to  C.  S.  Andrews,  thus  mak- 
ing the  latter  Judgment  final,  and  the  one  from 
which  this  appeal  was  properly  taken. 

[2]  By  the  statutory  method  of  computing 
time  the  last  day  thus  limited  for  perfecting 
the  appeal  was  April  30,  1916;  but,  as  that 
day  was  Sunday,  the  notice  was  properly  filed 
the  next  day.    L.  O.  L.  {  631. 

The  motton  to  dismiss  the  appeal  la  denied. 


MILLER   V.   STATE   INDUSTBLAI*  ACCI- 
DENT COMMISSION. 
(Supreme  Court  of  Oregon.     Sept.  19,  1916.) 

Afpeat,  and  Esbob  «=s374(4)— Nsckssitt  ot 
Bond— Appeal  by  Statb  Coiaassion— "In- 

TEUSIEO." 

The  state  is  "Interested"  In  an  appeal  by 
the  Industrial  Accident  Commission  from  an 
order  reversing  its  disposition  of  a  claim  for 
workmen's  compensation,  so  that  no  appeal  l>ond 
need  be  filed,  in  view  of  L.  O.  Ii  {  678,  pro- 
viding that  the  state,  when  a  party  or  "interest- 
ed," shall  not  be  required  to  famish  bond  on 
appeal.  > 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2008-2010 ;  Dee.  Dig.  «s> 
874(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Interest] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  Robert  G.  Morrow,  Judge. 

Proceedings  by  George  Miller  for  work- 
man's compensation  before  the  State  Indus- 
trial Accident  Commission.  From  a  Judg- 
ment reversing  the  order  of  the  Commission, 
the  Commission  appealed.  On  motion  to  dis- 
miss the  appeal.    Motion  denied. 

Joseph  A.  Benjamin,  Asst  Atty.  Gen^  for 
appellant.  Engene  Bland,  of  Flndlay,  HL, 
and  James  H.  McMenamln,  of  Portland,  for 
respondent. 


PER  CURIAM.  This  is  an  appeal  by  the 
defendant  from  a  decision  of  the  drcoit  court 
of  Multnomah  county.  Ore.,  reversing  an 
order  of  the  commission  as  to  the  validity  at 
the  plaintiff's  claim  for  compensation  for  an 
injury  sustained  while  he  was  employed  as 
a  carpenter  working  <m  a  building  in  the 
city  of  Portland,  nie  plalntUTs  counsel 
move  to  dismiss  the  appeal  because  no  un- 
dertaking has  been  filed.  Section  578,  L.  O. 
L.,  reads: 

"In  all  actions  or  proceedings  in  any  court  in 
this  state  in  which  the  state  of  Oregon  is  a  par- 
ty, or  interested  therein,  it  shall  not  be  required 
to  advance  any  costs  in  any  such  action  or 
proceeding;  and  that  the  state  shall  not  be 
required  to  furnish  any  bond  or  undertaking  up- 
on appeal  or  otherwise  in  any  such  action  or 
proceieding." 

The  state  of  Oregon  Is  Interested  in  the 
orders  made  by  its  commissions,  and  for  that 
reason  no  undertaking  on  appeal  was  neces- 
sary in  this  cause. 

The  motion  is  denied. 
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NBILSON  ▼.  TITI/B  OUABANTT  A  SURBl- 
TY  CO. 

(Sapreme  Conrt  of  Oregon.     Sept  19,  191&) 

1.  Appeal  and  Ebbob  «s>671(1)— Rkcob&— 
Review. 

On  an  appeal  presented  upon  a  record  em- 
bracing only  the  pleadings  and  the  findings  of 
the  trial  court,  the  only  question  involved  is 
whether  the  judgment  appealed  from  is  sup- 
ported by  the  facts  ascertained  by  the  court 
and  the  admissions  found  in  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2867;  Dec  Dig.  «=>671(1).] 

2.  Pbincipal  and  Surkr  9=s5!)— Liabiijtt 

or  SUBBTT  COUFANT— GOHBTBUCnON. 
The  rule  of  strictissimi  juris,  usually  avail- 
able to  sureties  without  compensation,  is  gen- 
erally relaxed  when  applied  to  a  paid  ;iurety,  so 
that  a  bonding  company  must  show  that  its 
rights  have  been  injuriously  affected  before  It 
can  defeat  its  contract 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  lOS,  103^;  Dec.  Dig. 
<Ss»59.] 

3.  Pbincipai.  and  Sttbirt  «=>117— Ci.EABiNa 

CONTBACT— DiSCHABOB     OV     SUBETI— UNAD- 
THOBIZED  PATMENTB  TO  PBINCIFAI.. 

Under  a  contract  to  clear  and  plow  a  tract 
at  a  certain  price  per  acre,  aggregating  a  cer- 
tain amount  for  the  entire  work,  and  stipulating 
that  on  or  before  the  6th  day  of  each  month 
the  owner  or  his  agent  should  pay  to  the  con- 
tractor the  amount  then  due  for  work  completed 
upon  an  estimate  made  by  the  owner  or  his 
agent,  secured  br  a  surety  oond,  providing  that 
on  default  of  the  principal  the  surety  might 
complete  the  contract,  and  should  be  subrogated 
to  the  rights  and  properties  of  the  principal,  in- 
cluding deferred  payments  and  awaits  due  the 
principal  at  default,  or  to  become  due  there- 
after, the  owner's  payment  of  nearly  one-half 
of  the  contract  price  on  demands  of  the  contrac- 
tor, and  without  any  information  on  which  to 
make  a  real  estimate,  made  before  the  contract 
was  abandoned  and  when  no  part  of  the  work 
was  entirely  completed  and  when  not  an  aghth 
part  of  it  was  done,  was  such  a  payment  as  to 
relieve  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  283-285 ;  Dec.  Dig.  <8=» 
117.] 

Department  No.  2.  Appeal  from  Clrcnit 
Ck>nrt,  Multnomah  Cotmty;  Qeorge  N.  Davis, 
Judge. 

Suit  by  William  Nellson  against  the  Title 
Ouaranty  &  Surety  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reveraed, 
and  defendant  snrety  company  granted  a 
judgment  for  costs  and  dlsbiiraementa. 

The  plaintiff,  William  Nellson,  owned  12 
lots  In  a  tract  of  land  known  as  "Buena  Vista 
Orchards"  In  Wasco  county,  Or.  On  July 
20,  1911,  C  Masters  contracted  to  clear  and 
plow  all  the  lots,  and  was  to  receive  $5,700, 
"or  $71.26  per  acre,"  for  certain  designated 
lots,  and  $400  for  the  work  to  be  done  on 
the  remaining  lots,  aggregating  $6,100  for  the 
entire  work  which  the  parties  agreed  "shall 
be  completed  not  later  than  February  1, 
1912."    It  was  also  stipulated  that: 

"On  or  before  the  5th  day  of  each  month  the 
said  William  Nellson,  or  his  duly  appointed 
agent  shall  pay  to  the  contractor  the  amount 
then  due   for   work   completed;    the  estimate 


shall  fee  made  by  said  William  Ndlson  or  his 
duly  appointed  agent" 

In  order  to  Indemnify  Nellson  for  any  loss 
which  he  might  sustain  on  account  of  any 
breach  of  the  contract  by  Masters,  the  latter 
as  principal,  and  the  Title  Guaranty  &  Sure- 
ty Company,  a  corporation  engaged  In  the 
Ixmding  business,  as  surety,  gave  to  Nellson 
a  bond  In  the  penal  sum  of  $6,100.  It  Is  pro- 
vided In  the  bond  that  in  case  of  default 
on  the  part  of  ttie  principal,  the  snrety  shall 
have  the  right  to  complete  the  contract  and 
"shall  be  subrogated  and  entitled  to  all  the 
rights  and  properties  of  the  principal  arisiug 
out  of  the  said  contract  and  otherwise,  in- 
cluding all  securities  and  Indemnities  there- 
for received  by  the  obligee,  and  all  deferred 
payments,  retained  percentages  and  credits, 
due  to  the  principal  at  the  time  of  such  de- 
fault, or  to  become  due  thereafter  by  the 
terms  and  dates  of  the  contract" 

Alleging  that  Masters  violated  the  contract 
in  various  particulars,  and  that  "during  the 
month  of  February,  and  after  the  term  had 
lapsed  within  which  said  contract  was  to  be 
performed,  said  defendant  C.  Masters  further 
breached  and  broke  said  contract  by  aban- 
doning" the  work,  leaving  certain  of  the  lots 
only  partially  cleared,  the  plaintiff  com- 
menced this  action  on  the  bond  against  the 
principal  and  surety.  Masters  did  not  ap- 
pear, but  the  surety  answered  and  alleged 
thab  it  had  been  discharged  from  any  liabil- 
ity because  Nellson  had  paid  Masters  sums 
of  money  at  various  times  without  making 
any  estimate,  and  without  regard  to  the 
amount  of  work  comitleted,  and  that  approx- 
imately one-half  of  the  contract  price  bad 
been  paid,  although  no  part  of  the  work  was 
ever  completed.  The  parties  consenting,  the 
cause  was  tried  by  the  court  without  a  Jury. 
After  hearing  the  evidence  the  trial  Judge 
made  findings  of  fact,  op<Mi  which  Nellson 
was  awarded  a  Judgment  against  the  surety 
for  $6,100,  and  the  latter  appealed. 

J.  R.  Latourette,  of  Portland  (Latonrette 
&  Latonrette  and  Emmons  &  Webster,  all  of 
Portland,  on  the  brief),  for  appellant  Hugh 
Montgomery,  of  Portland  (Robt.  J.  Upton 
and  Piatt  &  Piatt,  all  of  Portland,  on  the 
brief),  for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  In  addition  to  what  has  already 
been  stated  a  recital  must  be  made  of  some 
of  the  facts  found  \fy  the  trial  conrt,  for  the 
reason  that  the  snrety  contends  that  It  Is  en- 
titled to  a  Judgment  on  those  facts.  Nellson 
paid  $100  to  Masters  on  September  6,  1911, 
$400  on  October  3d,  and  $500  on  November 
Ist,  upon  estimates  of  the  work  completed  as 
provided  In  the  contract  On  November  18, 
1911,  however,  Nellson  departed  for  Boston 
and  New  York  City,  where  he  remained  con- 
tinuously until  the  following  March,  and 
while  there  he  sent  $500  to  Masters  on  De- 
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cember  5th,'  ^200  on  December  11th,  and  |1,- 
200  on  January  2d.  In  the  language  of  the 
trial  court  all  the  "payments  made  during 
Nellson's  absence  were  based  upon  estimates 
made  by  Nellson  himself,  and  that  said  esti- 
mates so  made  by  him  were  based  solely 
upon  his  knowledge  of  the  conditions  of  the 
work  obtained  before  his  departure  for  the 
East,  together  with  information  contained  in 
the  above  letters  from  King  and  Masters, 
which  said  letters  contained  all  and  the  only 
information  Nellson  received  of  the  work 
completed  daring  his  said  absence,"  and  the 
surety  "did  not  consent  to  any  payment  other 
than  as  the  contract  provided." 

The  letters  referred  to  in  the  quoted  find- 
ing embrace  several  communications  from 
Masters  and  one  letter  from  King,  who  "was 
Neilson's  sole  agent  about  said  work."  Un- 
der date  of  November  23, 1911,  Masters  wrote 
to  Nellson  for  ?700,  saying  that  the  necessary 
expenses  will  "keep  me  going  some  to  make 
that  cover  it,"  and  upon  receipt  of  this  letter 
Nellson  sent  a  payment  of  $500  to  Masters. 
On  December  5th,  Masters  wired  to  Nellson 
that  he  needed  $200  more  to  meet  bills  com- 
ing due,  and  Nellson  then  sent  $200.  On 
December  24th,  Masters  wrote  to  Nellson, 
giving  a  statement  of  his  expenses  for  the 
month  of  December,  and  also  stated  that  he 
would  need  $1,700,  and  on  January  2,  1912, 
upon  receipt  of  this  letter,  Neilson  s«it  two 
drafts  to  King,  one  for  $1,200  and  the  otber 
for  $500,  with  Instructions  to  deliver  the 
$1,200  draft  to  Masters,  "and  if  the  wo*  la 
half  done,"  to  deliver  the  $500  draft  The 
letter  with  which  the  drafts  were  Inclosed 
concluded  with  a  direction  to  King  to  "send 
me  at  once  a  detailed  statement  of  the  pres- 
ent condition  of  the  clearing  and  your  own 
estimate  of  the  time  necessary  to  complete 
It."  King  "determined  that  one-half  of  the 
work  had  not  been  completed,"  and  returned 
the  $500  draft  to  Nellson.  The  single  letter 
received  from  King  was  dated  December  4, 
1911,  and  did  not  contain  any  information 
which  would  enable  Nellson  to  estimate  the 
work  completed.  Masters  breached  the  con- 
tract in  various  particulars,  and  finally  aban- 
doned the  work,  and  "not  one-eighth  part  of 
the  work  was  ever  done  by  him." 

[1-3]  The  appeal  is  presented  upon  a  record 
which  embraces  only  the  pleadings  and  find- 
ings made  by  the  trial  court,  and  consequent- 
ly the  <H;ily  question  involved  is  whether  the 
Judgment  appealed  from  Is  supported  by  the 
facts  ascertained  by  the  circuit  court  and 
the  admissions  found  In  the  pleadings.  Mil- 
ler V.  Pead  Camp,  45  Or.  192,  77  Paa  83; 
Humphry  v.  Portland,  79  Or.  430,  154  Paa 
897.  The  surety  argues  that  it  Is  discharged 
from  liability  .because  Neilson  made  pay- 
ments to  Masters  without  making  estimates 
and  without  regard  to  the  work  completed. 
It  win  be  recalled  that  Nellson  agreed  to  pay 
to  Masters  on  or  before  the  5tb  day  of  each 
month  "the  amount  then  due  for  work  com- 


pleted," and  It  was  farther  stipulated  that 
"the  estimate  shall  be  made  by  said  WUlIam 
Neilson  or  his  duly  appointed  agent."  The 
September,  October,  and  November  pay- 
ments, aggregating  $1,000,  were  based  upon 
estimates  which  were  duly  made  by  Neilson. 
On  November  18th,  Neilson  went  to  New 
York  and  Boston,  and  while  there  made  the 
remaining  payments,  aggregating  $1,900.  He 
had  no  personal  knowledge  of  the  conditions 
existing  after  November  18th,  and  was  wlth- 
ont  information  concerning  the  progress  of 
the  work,  except  as  revealed  by  the  communi- 
cations from  Masters.  The  telegram  and 
letters  from  the  contractor  were  urgent  ap- 
peals |or  money  to  meet  expenses  rather 
than  statements  of  work  done  or  estimates  of 
work  completed,  and  the  remittances  made 
by  Nellson  were  baaed  upon  the  indebtedness 
incurred  by  Masters  rather  than  upon  the 
work  completed  by  him.  The  letter  written 
by  Nellson  on  January  2d,  plainly  shows  that 
he  was  without  knowledge  of  the  conditions 
then  existing,  and  could  not  make  an  esti- 
mate of  the  work  completed;  and  yet.  In 
spite  of  his  lack  of  Information  concerning 
the  work  completed,  he  instructed  King  to 
deliver  to  Masters  the  $1,200  draft,  with  the 
result  that  when  Masters  abandoned  the  con- 
tract in  the  following  February,  Neilson  had 
paid  to  him  nearly  one-half  of  the  entire  con- 
tract price,  notwithstanding  "no  part  of  the 
work  was  ever  entirely  completed,"  and  "not 
one-eighth  part  of  the  work  wag  ever  done." 
The  rule  of  strictisslml  Juris,  which  is 
usually  available  to  those  who  become  sure- 
ties without  compensation,  is  generally  re- 
laxed when  applied  to  a  paid  surety,  and  In 
this,  as  well  as  In  most  Jurisdictions,  a  hired 
bonding  company  must  show  that  its  rigbts 
have  been  injuriously  affected  before  It  can 
defeat  Its  contract  of  suretyship.  Broas  v. 
McNlcholas,  66  Or.  42,  48,  133  Pae  782,  Ann. 
Cas.  1915B,  1272;  Atlantic  Trust  &  Deposit 
Co.  V.  Town  of  Laurinburg,  163  Fed.  690,  90 
C.  C.  A,  274.  The  contract  between  NeUsou 
and  Masters  contemplated  an  approximate 
Judgment  of  the  work  completed,  and  the 
agreement  was  not  observed  when  the  owner 
made  payments  based  on  the  expenses  in- 
curred by  the  contractor  and  without  regard 
to  the  work  completed.  Fidelity  &  Deposit 
Co.  y.  Agnew,  152  Fed.  956,  82  C.  O.  A.  103; 
O'Neill  T.  Title  Guaranty  &  Trust  Co..  191 
Fed.  570,  113  €.  C.  A.  211 ;  Board  of  Com'rs 
V.  Branham  (C,  C.)  57  Fed.  179.  Payment  of 
substantially  one-half  the  entire  contract 
price,  when  less  than  one-eighth  of  the  work 
had  been  done,  Is  such  an  excessive  over- 
I)ayment  "that  it  may  be  accepted  aa  self- 
evident  that  the  alteration  by  the  plaintiff 
proved  prejudicial  to  the  Boretj."  Justice 
V.  Empire  SUte  Surety  Co.,  218  Fed.  802, 
804,  134  C.  C.  A.  490,  492.  The  contract  un- 
dertaken by  Masters  was  either  a  losing  or  a 
profitable  venture,  but  In  either  event  the 
excessive  overpayment  reduced  the  amount 
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to  be  paid  for  VQrk  yet  to  be  done,  and  to 
the  extent  of  saCh  excess  Impaired  the  secu- 
rity Tvhlch  was  available  to  the  surety  when 
Masters  abandoned  the  contract  By  his 
own  conduct  Nellson  not  only  weakened  one 
of  the  Incentives  for  Masters  to  complete  bis 
contract,  but  he  also  materially  lessened  the 
secority  to  which  the  bonding  company  was 
entitled,  and  therefore  by  lila  own  conduct 
the  plainttCF  has  Injuriously  affected  the 
rights  of  the  bonding  company,  so  that  the 
latter  is  now  released  from  liability.  Calvert 
T.  London  Dock  Co.,  2  Keen,  638:  Prairie 
State  Bank  v.  United  States,  164  U.  S.  227, 
17  Sup.  Ot  142,  41  L.  Bd.  412;  Black  Mason- 
ry, etc.,  Co.  v.  National  Surety  Co.,  61  Wash. 
471,  112  Pac.  617;  Justice  v.  Empire  State 
Surety  Co.  (D.  C.)  209  Fed.  106 ;  Id.,  218  Fed. 
802,  134  C.  O.  A  4^0;  O'NeiU  v.  TiUe  Guar- 
anty &  Trust  Co.,  supra ;  Fidelity  &  Deposit 
Co.  T.  Agnew,  supra ;  Wells  v.  National  Sure- 
ty Co.,  222  Fed.  8,  137  C.  C.  A.  646.  The 
Judgment  appealed  from  is  reversed,  and 
the  surety  is  granted  a  Judgment  for  its 
costs  and  disbursements. 


MOORE,  C  J., 
33.,  concur. 


and  BEAN  and  BENSON, 


FLEMING  V.  GBRLINGEE  MOTOR  OAR 

CO.  et  aL 
(Supreme  Court  of  Oregon.    Sept.  19,  1916.) 

Appbai.  and  Ebrob  ®=>624— Bond— Justifi- 
cation OF  SuBETiKS— Time  to  Fiue  Tban- 

SOBIPT. 
L.  O.  L.  I  650,  subd.  2,  allows  respondent 
five  days  in  wliich  to  except  to  the  sureties  on 
appeaL  Subdivision  4  provides  that  appeal  shall 
be  deemed  perfected  on  expiration  of  time  al- 
lowed to  except  to  the  sureties,  or  from  their 
justification.  Section  654  provides  that  on  per- 
fection of  appeal,  appellant  shall,  within  30  days 
thereafter,  file  a  transcript.  Beld,  that  where 
by  agreement  plaintiff  deposited  a  certain  sum  in 
case  the  judgment  was  affirmed,  whereupon  ex- 
ceptions to  the  sureties  were  waived,  it  consti- 
toted  a  justification,  and  an  order,  extending 
time  to  file  transcript,  made  within  30  days  from 
the  time  exceptions  to  the  sureties  were  over- 
ruled, was  properly  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  2737-2742 ;   Dec.  Dig.  «=> 

Appeal  from  (Hrcnit  Court,  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  J.  C.  Fleming  against  the  Ger- 
llnger  Motor  Car  Company  and  another. 
Judgment  dismissing  the  action,  and  plaintiff 
appealed.  On  motion  to  dismiss  the  appeaL 
Motion  denied. 

C.  M.  Idleman,  of  Portland,  for' appellant 
Maurice  Seitz  and  Leon  W.  Behnnan,  both 
of  Portland,  for  cespondenta 

PER  CURIAM.  A  judgment  dismissing 
this  action  was  rendered  February  4,  1916, 
and  on  April  4th  following  the  plaintiff  serv- 
ed and  filed  a  notice  of  appeal  and  an  under- 


taking therefor.  The  defendant's  counsel,  on 
April  17,  1916,  excepted  to  the  sufficiency  of 
the  sureties  on  the  undertaking,  which  ex- 
ceptions were  overruled  on  the  27th  of  that 
month.  The  trial  court,  on  May  27,  1916, 
made  an  order  extending  the  time  to  June  3, 
1916,  in  which  to  file  a  transcript  in  this 
court,  and  the  transcript  was  filed  within  the 
time  so  limited.  The  defendant's  counsel 
moved  to  dismiss  the  appeal  on  the  ground 
that  Jurisdiction  of  the  attempted  review  of 
the  Judgment  had  been  lost  when  such  order 
was  made.  The  statute  declares  that  within 
ten  days  from  the  serving  of  a  notice  of  ap- 
peal the  appellant  is  required  to  serve  upon 
the  adverse  party  and  file  an  undertaking  on 
appeal.  The  respondent  is  allowed  five  days 
after  the  service  of  the  undertaking  in  which 
to  except  to  the  sureties  thereon.  L.  O.  L. 
{  650,  subd.  2.  "From  the  expiration  of  the 
time  allowed  to  except  to  the  sureties  in  the 
undertaking,  or  from  the  justification  thereof 
if  excepted  to,  the  appeal  shall  be  deemed 
perfected."  Id.  subd.  4.  "Upon  the  appeal 
being  perfected,  the  appellant  shall,  within 
thirty  days  thereafter,  file  with  the  clerk  of 
the  appellate  court  a  transcript,"  etc.  Id.  i 
654. 

It  appears  from  an  affidavit  filed  herein 
that  by  ngreement  with  defendant's  counsel 
the  plaintiff  deposited  with  the  clerk  of  the 
trial  court  the  sum  of  $100  as  costs  and  dis- 
bursements In  case  the  judgment  was  affirm- 
ed on  appeal,  whereupon  the  exceptions  so 
Interposed  were  waived.  This  procedure  was 
equivalent  to  a  Justification  by  the  sureties, 
and  the  order  of  the  trial  court,  extending 
the  time  to  file  the  transcrtpt  was  made 
within  30  days  from  the  time  the  exceptions 
were  overruled,  and  while  that  court  had 
Jurisdiction  of  the  cause. 

The  motion  to  dismiss  the  appeal  is  there- 
fore denied. 


VAN  ZANDT  v.  PARSON  et  aL 
(Supreme  Court  of  Oregon.     Sept  26,  1916.) 

1.  Affeai>  and  Ebrob  <@=9414  —  Notice  of 
Appeai/— "Adverse  Partt." 

An  "adverse  party,"  with  reference  to  the 
right  to  service  of  a  notice  of  appeal,  is  a  plain- 
tilt  ur  defendant  in  an  action  or  suit  whose  in- 
terest in  regard  to  the  judgment  or  decree  ap- 
pealed from  is  in  conflict  with  a  reversal  or 
modification  of  the  final  determination  sought 
to  be  reviewed,  and  includes  one  whose  discharge 
in  bankruptcy  would  be  thereby  affected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $(  2137,  2138 ;  Dec.  Dig.  <S=» 
414. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  .Series,  Adverse  Party.] 

2.  JuooMENT  «=>828(1)  -^  Conclusiveness  — 
—State  Coubt— Eitect  in  Fedebai.  Coubt. 

A  judgment  or  decree  of  a  state  court  in  an 
action  in  which  a  trustee  in  bankriiptcv  is  a 
party  and  appears  and  contests  the  bankrupts' 
properQr  rights  is  conclusive  upon  the  letter's  es- 
tate, and  estops  ids  creditors  from  controverting 
sudi  final  determination  even  in  the   federu 
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court    which    has    secured   jurisdiction    of   the 
bankruptcy  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1504;  Dec.  Dig.  «=»828(1).] 

8.  Bahkbitptot  «=»286—TEnBTEB— Action  iw 

Statk  Coubt. 
A  trustee  in  bankruptcy  may  sue  in  the  state 
court,  and  where  be  does  so  to  recover  fraud- 
ulently conveyed  property  or  property  otherwise 
recoverable,  be  is  entitled  to  aU  remedies  and 
all  relief  which  would  be  afforded  any  other  par- 
ty litigant  under  the  same  facts. 

[Ed.  Mote.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  8|  414,  417 ;  Dec.  Dig.  (S=>295.1 

In  Banc.  Appeal  firom  Circuit  Court,  Mult> 
nomah  County ;   Robert  6.  Morrow,  Judge. 

Action  by  Harry  M.  Van  Zandt  against  A. 
M.  H.  Parson,  Ralph  Wills,  George  Patterson, 
and  Lee  Armstrong,  In  which  Parson  de- 
posited money  Into  court  and  was  dismissed, 
and  In  which,  on  motion  of  defendants  Wills 
and  Patterson,  Frances  J.  Van  Zandt  and 
Robert  B.  Hitch,  her  trustee  in  bankruptcy, 
were  made  codefendauts.  Suit  dismissed  as 
to  defendant  Armstrong,  decree  for  plaintiff, 
and  defendants  Wills,  Patterson,  and  Hitch 
appeal    Api)eal  dismissed. 

Harry  Van  Zandt  commenced  this  suit  to 
recover  from  A.  M.  H.  Parson  the  remainder 
due  upon  the  sale  of  an  automobile  and  to 
foreclose  a  vendor's  lien  thereon.  Ralph 
Wills,  George  Patterson,  and  Lee  Armstrong 
were  made  codefendauts;  the  complaint 
charging  that  they  had  or  claimed  some  In- 
terest In  or  lien  upon  the  car,  which  qualified 
right  of  property  was  Inferior  to  plaintiff's 
lien.  Parson,  pursuant  to  a  stipulation  that 
$334.60  was  due  on  account  of  the  purchase 
of  the  automobile,  deposited  that  sum  with 
the  clerk  of  the  court  to  abide  the  final  deter- 
mination as  to  who  was  entitled  to  the  money, 
whereupon  the  plaintiff  executed  a  formal 
transfer  of  the  car  to  Parson  who  took  no 
further  part  In  the  suit  Thereafter  the  de- 
fendants Wills  and  Patterson  moved  for  an 
order  making  the  plalntlfTs  mother,  Frances 
J.  Van  Zandt,  and  her  trustee  In  bankruptcy, 
Robert  E.  Hitch,  codefendauts  on  the  ground 
that  they  were  necessary  parties.  The  sup- 
plemental affidavit  of  Wills  asserts  facts 
tending  to  show  that,  though  the  contract  for 
the  sale  of  the  automobile  was  made  with  the 
plaintiff,  his  mother  at  that  time  was  the 
owner  of  the  car,  and  her  creditors  were  en- 
titled to  the  sum  of  money  so  on  deposit 
The  trustee  in  bankruptcy,  pursuant  to  an 
order  of  the  United  States  District  Court  for 
the  District  of  Oregon,  in  which  snch  pro- 
ceedings were  pending,  and  b7  sanction  of 
the  state  court  In  which  this  suit  was  in- 
stituted, was  made  a  party  defendant,  as  was 
also  Mrs.  Van  Zandt.  The  latter  filed  an  an- 
swer admitting  the  averments  of  the  com- 
plaint and  alleging  that  at  all  times  men- 
tioned in  the  primary  pleading  the  plaintiff 
was.  the  owner  of  the  automobile,  and  that 
she  never  had  or  claimed  any  interest  therein 


or  right  to  the  proceeds  of  the  sale  thereof. 
The  suit  was  dismissed  as  to  Armstrong. 
Wills,  Patterson,  and  Hlttai  filed  an  answer 
denying  some  of  the  averments  of  the  com- 
plaint and  alleging  facts  tending  to  show  that 
Mrs.  Van  Zandt  was  the  owner  of  the  car 
when  the  contract  for  the  sale  thereof  was 
made  by  the  plaintiff,  and  that  her  creditors 
were  entitled  to  the  money  remaining  due  on 
account  of  the  sale  of  the  car.  The  prayer 
of  the  answer  is  to  the  effect  that  Mrs.  Van 
Zandt  be  declared  to  be  the  owner  of  the 
automobile,  and  that  the  money  left  with  the 
clerk  be  paid  over  to  the  trustee  for  distribu- 
tion among  her  creditors.  The  reply  denies 
the  allegations  of  new  matter  in  the  answer. 
Based  upon  these  Issues,  the  cause  was  tried, 
resulting  In  a  decree  for  the  plaintiff  that  he 
was  entitled  to  the  money  so  left  with  the 
clerk.  From  this  decree  Wills,  Patterson, 
and  Hitch  undertake  to  appeal,  but  did  not 
give  any  notice  in  open  court  at  the  time  the 
decree  was  rendered,  or  serve  a  notice  of  ap- 
peal upon  the  defendant  Frances  J.  Van 
Zandt 

Robert  E.  Hitch  and  Barge  E.  Leonard, 
both  of  Portland,  for  appellants.  W.  B. 
Shlvely,  of  Portland,  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff's  counsel  move  to 
dismiss  the  appeal  on  the  ground  that  Mrs. 
Van  Zandt  Is  an  adverse  party,  and,  not  hav- 
ing been  served  with  a  notice  of  appeal,  this 
court  has  no  Jurisdiction  of  the  cause.  An 
adverse  party  is  a  plaintiff  or  defendant  in 
an  action  or  suit  whose  Interest  in  regard  to 
the  judgment  or  decree  appealed  from  Is  in 
conflict  with  a  reversal  or  modification  of 
the  final  determination  sought  to  be  reviewed. 
Hamilton  v.  Blair,  23  Or.  64,  31  Pac.  197; 
The  Victorian,  24  Or.  121,  32  Pac.  1040,  41 
Am.  St  Rep.  838;  Moody  v.  Miller,  24  Or. 
179,  33  Pac.  402;  Osborn  v.  Logus,  28  Or. 
302,  37  Pac.  456,  38  Pac.  190,  42  Pac.  997: 
StuUer  V.  Baker  County,  30  Or.  294,  47  Pac. 
705 ;  Conrad  v.  Packing  Co.,  34  Or.  337,  48 
Pac.  659,  52  Pac.  1134,  57  Pac.  1021;  Kramer 
V.  Marsh,  49  Or.  417,  00  Pac.  583 ;  Hafer  v. 
Medford,  etc.,  R.  Co.,  60  Or.  354,  117  Pac 
1122,  119  Pac.  337;  State  v.  McDonald,  63 
Or.  467,  128  Pac.  835,  Ann.  Cas.  1915A,  201; 
Barton  v.  Young,  152  Pac.  876;  D'Arcy  v. 
Sanford,  159  Pac.  567. 

.   [2,  8]  A  text-writer  in  discussing  the  rights 
of  a  trustee  in  bankruptcy  says : 

"He  may  sue  in  a  state  court"  Remington, 
Bankruptcy,  8  1721. 

This  author  in  another  section  observes : 

"Where  the  trustee  resorts  to  the  state  conrt 
to  recover  fraudulently  conveyed  property  or 
property  otherwise  recoverable,  he  ia  entitled 
to  all  remedies  and  all  relief  that  would  be  af- 
forded any  other  party  litigant  under  the  same 
facts."     Id.  S  1760. 

A  judgment  or  decree  given  or  rendered  by 
a  state  court  in  an  action  or  suit  in  which  a 
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trustee  In  bankmptcy  la  a  party  and  who 
appears  and  contests  tbe  property  rtgbts  of 
tbe  bankrupt  is  concIusiTe  upon  the  latter's 
estate  and  estops  the  creditors  from  contro- 
verting snch  final  determlDatlon  even  in  the 
federal  court  which  has  secured  Jurisdiction 
of  the  bankruptcy  proceeding.  Thus  in  the 
case  of  In  re  Tiffany  (D.  O.)  147  Fed.  814, 
decided  August  15,  1906,  it  was  held  that  the 
Judgment  of  a  state  court,  in  a  suit  brought 
by  a  bankrupt's  trustee,  refusing  to  set  aside 
a  transfer  of  property  made  by  the  bankrupt 
as  franduloit.  concludes  creditors,'  who  can- 
not thereafter  set  up  the  same  ground  to  de- 
feat the  bankrupt's  discharge.  It  was  ruled 
In  the.  case  of  In  re  Seavey  (D.  C.)  196  Fed. 
825,  that  where  a  bankrupt's  trustee  Insti- 
tuted proceedings  in  a  state  court  to  set  aside 
as  fraudulent  an  assignment  of  an  alleged 
Interest  In  certain  property  under  the  will  of 
her  grandfather,  and  to  establish  his  right 
thereto  as  trustee,  and  the  bankrupt  duly 
defended  such  action,  in  which  the  trustee 
was  successful,  the  Judgment,  in  the  absence 
of  an  appeal  therefrom,  was  condnslTe,  and 
could  not  be  collaterally  attacked  or  reviewed 
for  error  in  the  bankruptcy  proceeding.  So, 
too,  a  transfer  by  a  bankrupt,  while  insol- 
vent, to  his  wife  of  property  which  he  omits 
from  his  schedule  constitutes  a  concealment 
of  his  assets  and  defeats  his  right  to  a  dis- 
charge.   In  re  Graves  (D.  C.)  189  Fed.  847. 

If  this  court  has  Jurisdiction  of  the  appeal, 
and  upon  a  review  of  the  evidence  should 
conclude  that  Mrs.  Van  Zandt  was  the  owner 
of  the  automobile  when  the  contract  of  sale 
was  made,  and  that  her  creditors  were  ea-. 
titled  to  the  money  remaining  due  on  the  car, 
such  determination  would  necessarily  pre- 
clude her  discharge  in  bankruptcy,  thus  show- 
ing she  would  be  aftected  by  a  modification 
or  reversal  of  the  decree,  and  hence  an  ad- 
verse party.  No  notice  of  the  appeal  having 
been  served  upon  her,  this  court  did  not  se- 
cure Jurisdiction  of  the  cause. 

The  attempted  appeal  should  therefore  be 
dismissed ;   and  it  is  so  ordered. 


FOREMAN  V.   SCHOOL  DIST.  NO.  26  OF 

COLUMBIA  COUNTY.* 

(Supreme  Court  of  Oregon.    Sept.  26, 1916.) 

1.  Schools  and  Sonooi.  Distbiots  «=»141(4) 
—  tsachebs  —  dischabqe  —  statute  — 
"Btit." 
Laws  1918,  p.  304,  {  1,  subd.  22,  provides 
that  the  board  shall  dismiss  teachers  only  for 
good  cause  shown,  and  if  it  passes  an  order  to 
dismiss,  the  material  reason  therefor  shall  be 
spread  on  the  record  by  the  district  clerk.  Sub- 
division 23  provides  that  a  teacher  unjustly  dis- 
missed may  take  an  appeal  from  the  board's 
action  to  the  county  superintendent,  and  thence 
to  the  superintendent  of  public  instruction,  but 
for  a  breach  of  contract  of  teaching  the  teacher 
or  the  district  shall  have  thdr  ordinary  legal 
remedies,  and  that  on  the  trial  of  a  teacher  the 
board,  etc.,  shall  give  him  notice  of  charges  and 
an  ojiportunity  to  be  heard ;  and  subdivision  7 
requires   a    written    contract   of   hiring   to    be 


made  and  filed  specifying  wages,  etc  L.  O.  L. 
i  3950,  authorizes  the  state  board  of  education 
to  make  general  rales,  one  of  which  required 
teachers  to  inculcate  correct  principles  of  moral- 
ity and  a  proper  regard  for  the  government,  and 
section  4057  required  the  board  to  provide  a 
United  States  flag.  PlaintiS,  having  a  written 
contract  to  teach,  and  who  taught  disloyalty  to 
the  government  and  a  disbelief  in  God,  and  who 
failed  to  fly  the  national  flag  provided  by  the 
board,  after  a  refusal  to  obey  the  school  direc- 
tors' instrnctions,  was  dismissed.  Held,  in  her 
action  for  salary  under  the  contract,  that  the 
term  "but  for  a  breach  of  contract  of  teaching 
the  teacher  or  the  district  shall  have  their  ordi- 
nary legal  remedies"  did  not  limit  the  power  to 
dismiss  to  breaches  of  the  contract  of  teaching, 
and  that  it  extended  also  to  acts  rendering  a 
teacher  nndesirable;  the  word  "but"  limiting 
or  restraining  the  effect  of  something  which 
has  before  been  sold,  and  indioating  that  what 
follows  is  an  exception  to  that  which  has  gone 
before,  and  not  controlling  that  which  follows 
it  (citing  Words  and  Phrases,  First  and  Second 
Series,  "But"). 

rE!d.  Note.— For  other  coses,  see  Schools  and 
School  Districts,  Gent  Dig.  f  802;  Dec.  Dig. 
«=»141(4).] 

2.  Schools  and  School  Distkicts  «=s>141(6) 
— Tkachxbs— DismssAXr-NonoB. 

Under  such  subdivision  22,  a  minnte  of  dis- 
missal having  been  made  upon  a  piece  of  paper, 
the  board's  action  was  not  defeated,  where  it 
was  so  made  because  its  clerk  was  sick,  on  which 
account  it  was  not  entered  in  the  district  clerk's 
record  book. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent  Dig.  {  804;  Dec.  Dig. 
«8=>14l(6).] 

3.  Afpkai.  and  Ebbob  «=9ll70(l)— Rbtebsai. 

— CONBTrrUTIONAL  Fbovision. 
Where  the  jury  made  no  mistake  in  return- 
ing a  verdict  for  the  school  district  in  a  teach- 
er's action  for  a  balance  due  under  a  teaching 
contract  the  Judgment  will  be  affirmed  as  re- 
quired by  Const  art.  7,  {  3,  as  amended,  notwith- 
standing any  errors  that  may  have  been  commit- 
ted during  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4032,  4066,  4454,  4540; 
Dec.  Dig.  «S=»1170(1).] 

Department  1.  Appeal  from  (Circuit  Court, 
OolumMa  County;  J.  A.  Bakln,  Jndge. 

Action  by  Flora  X.  Foreman  against  School 
District  No.  25  of  Columbia  County.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  plaintiff  and  the  directors  of  school 
district  No.  26  of  Colombia  county  agreed  in 
writing  "that  the  said  Flora  I.  Foreman  is  to 
teach  the  public  school  of  district  No.  25  for 
the  time  of  eight  months"  for  $85  per  month, 
"commencing  on  the  1st  day  of  September, 
1913,  and  for  snch  services  lawfully  and  prop- 
erly rendered  the  directors  of  said  district 
are  to  pay  to  said  Flora  L  Foreman  the 
amount  that  may  be  due  according  to  this 
contract,  on  or  before  the  8th  day  of  May, 
1914."  After  the  plaintiff  had  taught  about 
two  months  charges  against  her  were  filed 
with  the  school  board,  but  she  was  exonerat- 
ed after  a  hearing.  Some  of  the  patrons  of 
the  school  were  dissatisfied,  and  caused  a  re- 
call election  to  be  held  on  March  21, 1914,  for 


«s>For  other  cases  lee  uima  topic  and  KBT-NUMBGR  In  all  Key -Numbered  Dlgeett  and  Indexes 
*For  opinion  on  petition  tor  rehearing,  see  US  Pae.  UC8. 
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the  purpose  of  unseating  some  of  the  direc- 
tors. Immediately  after  tbe  election  a  meet- 
ing of  the  directors  was  held,  and  "it  was 
voted  to  go  to  the  schoolhouse  in  a  body 
Monday,  the  23d  of  March  and  give  rulings 
and  Instructions  to  the  teachers  In  regard 
to  their  conduct,  and  it  was  also  decided  that, 
if  they  do  not  promise  to  obey,  to  give  them 
five  days  in  which  to  resign."  The  plaintiff 
refused  to  obey  the  "rulings  and  instructions" 
which  the  directors  attempted  to  give,  and 
because  of  such  refusal  she  was  notified  In 
writing  that  her  contract  "has  been  and  Is 
canceled  and  abrogated  to  take  effect  from 
and  after  Friday,  March  27,  1914."  The 
plaintiff  presented  herself  at  tbe  schoolhouse 
on  Monday,  March  30th,  but  the  directors  re- 
fused to  permit  her  to  continue  teaching.  Tbe 
plaintiff  was  paid  In  full  for  the  first  seven 
months  provided  for  In  the  contract,  and  she 
is  now  attempting  to  recover  $85,  which  Is 
the  amount  she  would  have  received  if  she 
had  been  permitted  to  teach  until  the  end 
of  the  period  specified  in  the  contract.  The 
complaint  recites  the  contract,  alleges  that 
the  plaintiff  taught  seven  months,  but  was 
then  wrongfully  dismissed,  and  not  permitted 
to  teach  the  eighth  month,  and  concludes 
with  a  demand  for  a  Judgment  for  $85.  The 
answer  admits  that  the  teacher  was  dismiss- 
ed, and  explains  the  dismissal  by  alleging 
that  the  plaintiff  taught  her  pupils  "principles 
of  anarchy  and  disloyalty  to  their  govern- 
ment, among  other  things,  that  tbe  govern- 
ment under  which  she  and  they  live  Is  rotten 
to  tbe  core' " ;  that  she  also  taught  her  pupils 
"that  there  is  no  God,  and  that  Jesus  Christ 
is  not  the  Son  of  God ;  and  that  the  plaintiff 
during  the  entire  seven  months  that  she 
taught  under  her  contract  set  forth  in  her 
complaint  performed  such  services  as  she 
rendered  in  an  unlawful  and  Improper  man- 
ner and  in  such  a  way  as  to  disrupt  tbe 
school  and  the  entire  community— which  sev- 
eral and  many  acts  of  misconduct  on  her 
part  resulted  in  numerous  and  frequent 
breaches  of  her  contract  on  her  part  and 
made  it  necessary  and  the  duty  of  the  defend- 
ant school  board  to  discharge  the  plaintiff  as 
such  teacber." 

A  Jury  trial  resulted  in  a  Judgment  for 
the  defendant,  and  the  plaintlCF  has  appealed. 

Albert  Streiff,  of  Portland,  for  appellant. 
Glen  R.  Metsker,  of  St.  Helen,  for  respond- 
ent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  Important  problem  pre- 
sented by  this  litigation  arises  out  of  two 
subdivisions  of  section  1,  c.  172,  Laws  1913, 
and  for  that  reason  both  subdivisions  are 
here  set  down  in  full: 

SubdiTision  22.  "The  board  shall  dismiss 
teachers  only  for  good  cause  shown,  and  in  case 
the  board  shall  pass  an  order  to  dismiss,  tbe  ma- 
terial reason  therefor  shall  be  spread  upon  tbe 
record  bj;  the  district  clerk." 

Subdivision  23.  "If  a  teacher  is  unjustly  dis- 
missed, he  may  take  an  appeal  from  the  action 


of  the  board  in  dismissing  him  to  the  county 
superintendent  and  thence  to  tbe  superintendent 
of  public  instruction,  but  for  a  breach  of  con- 
tract of  teaching  tbe  teacher  or  the  district  shall 
have  their  ordinary  legal  remedies.  In  the  trial 
of  a  teacher,  when  it  is  sought  to  dismiss  him,  as 
above  provided,  the  board^  the  county  superin- 
tendent, or  the  state  superintendent,  as  tbe  case 
may  be,  shall  give  the  teacber  due  and  legal  no- 
tice, of  tbe  charges  against  him  and  an  oppor- 
tunity to  be  heard  in  bis  own  defense  in  person 
or  by  attorney." 

The  plaintiff  takes  the  position  that  the 
dismissal  of  a  teacher  Is  wrongful,  unless 
(1)  charges  are  made  with  notice  and  an 
opportunity  for  a  hearing,  and  (2)  for  good 
cause  shown;  that  the  existence  of  one  ele- 
ment alone  does  not  Justify  the  dismissal  of 
a  teacber;  and  that  therefore,  even  though 
a  teacher  is  discharged  for  "good  cause,"  tiie 
dismissal  is  nevertheless  wrongful,  and  is 
not  a  defense  unless  it  has  been  preceded  by 
the  filing  of  charges,  tbe  giving  of  notice, 
and  an  opportunity  to  be  heard.  Tbe  defend- 
ant  argues,  however,  that  If  a  teacher  breach- 
es any  of  the  terms  of  the  contract  of  tea<A- 
Ing,  then  the  school  board  has  the  power  sum- 
marily to  dismiss  the  teacher.  When  examin- 
ing this  statute  to  ascertain  which  contention 
Is  correct,  it  must  be  borne  in  mind  all  the 
while  that,  "where  there  are  several  pro- 
visions or  particulars,  such  construction  is. 
If  possible,  to  be  adopted  as  will  give  effect 
to  all"  (section  715,  L.  O.  U),  and  that, 
"when  a  general  and  particular  provision 
are  inconsistent,  the  lattef^s  paramount  to 
the  former"  (section  716,  I*  O.  L.). 

Tbe  words  "but  for  a  breach  of  contract  of 
teaching  the  teacher  or  the  district  shall  have 
their  ordinary  legal  remedies,"  found  in  the 
first  sentence  of  subdivision  23  of  section  1, 
c.  172.  Laws  1913,  have  brought  about  the 
variant  contentions  made  by  the  litigants 
concerning  the  effect  of  tbe  statute.  If  tbe 
quoted  words  had  been  omitted  then  a  dis- 
missal for  any  cause  whatsoever  would  be 
wrongful  in  tbe  absence  of  charges,  notice, 
and  an  opportunity  to  be  heard.  School  Dist 
V.  MeComb,  18  C!olo.  240,  82  Pac.  424 ;  Hull 
V.  Ind.  Dist  of  Apllngton,  82  Iowa,  686,  46 
N.  W.  1053,  48  N.  W.  82,  10  L.  R.  A.  273: 
People  ex  reL  v.  Board,  of  Education,  174 
N.  Y.  169,  66  N.  E.  674;  Kelllson  v.  School 
Dist,  20  Mont  153,  50  Pac.  421 ;  Butcher  v. 
Charles,  95  Tenn.  532,  32  S.  W.  631 ;  Arnold 
y.  School  Dist,  78  Mo.  226;  Richards  v. 
School  Dist.  Board,  78  Or.  621,  163  Pac.  482, 
L.  R.  A.  1916C,  789.  Tbe  language  employed 
by  tbe  statute  is  broad  and  sweeping  and  in- 
cludes more  than  mere  breaches  of  the  con- 
tract of  teaching.  The  words  "but  for  a 
breach  of  contract  of  teaching  the  teacher  or 
the  district  shall  have  their  ordinary  legal 
remedies"  of  necessity  imply  that  the  power 
to  dismiss  Is  not  limited  to  breaches  of  the 
contract  of  teaching ;  and  therefore  the  stat- 
ute Includes  delinquencies  which  may  with 
propriety  be  divided  into  two  classes:  (1> 
Acts  which  breach  the  contract  of  teaching; 
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and  (2)  acts  wUdi  render  a  person  objection- 
able or  undesirable  as  a  teacher,  aUbough  tbe 
contract  of  teaching  is  not  breached. 

When  the  school  board  hires  a  teacher,  a 
written  contract  must  be  made  and  filed  spee- 
Uylng  "the  wages,  number  of  montlis  to  be 
taught,  and  time  employment  Is  to  begin,  as 
agreed  upon  by  the  pfirtles,"  and,  "unless 
otherwise  provided  in  tbe  teacher's  contract. 
It  shall  be  understood  that  the  branches  pro- 
vided for  in  the  state  course  for  the  first  eight 
grades  shall  be  taught  excepting  school  law 
and  theory  and  practice  of  teaching."  Sub- 
dlrision  7,  i  1,  &  172,  Laws  1913.  The  state 
board  of  education,  in  the  exerclae  of  the 
powers  conferred  upon  it  by  section  3950, 
L.  O.  It.,  among  other  rules  and  regulations 
for  the  general  governufent  of  public  schools, 
has  prescribed  rule  XXX  which  commands 
that  "teachers  in  the  public  schools  shall, 
to  the  utmost  of  their  ability,  Inculcate  in  the 
minds  of  their  pupils  correct  principles  of 
morality,  and  a  proper  regard  for  the  laws  of 
society,  and  for  tbe  govemment  under  which 
they  live."  Oregon  School  Laws  1913,  com- 
piled by  J.  A.  Churchill,  Superintendent  of 
Public  Instruction,  p.  171.  The  contract  of 
teaching  is  made  with  reference  to  tbe  pro- 
visions of  the  statute,  so  that  tbe  contractual 
obligations  of  the  teacher  are  not  necessarily 
limited  to  the  words  found  in  tbe  written 
contract,  auu  therefore  the  contract  of  teach- 
ing includes  not  only  the  duties  edtimerated 
by  the  written  paper,  which  for  convenience 
is  called  the  contract,  but  it  also  embraces 
those  duties  wblcb  are  imposed  under  a  then 
existing  statute ;  and  if  the  teacher  breaches 
this  contract  of  teaching,  one  of  the  ordinary 
legal  remedies  available  to  the  school  board, 
unless  some  statute  declares  to  the  contrary, 
would  be  found  in  tbe  rigbt  summarily  to  dis- 
charge tbe  teacher.    26  Cyc  9S7. 

Assuming,  but  not  deciding,  that  moral 
misconduct  outside  the  schoolroom  will  gener- 
ally of  itself  be  sufficient  to  terminate  the 
contract  of  teaching  (26  Cyc.  990),  it  would 
nevertheless  not  be  difficult  to  go  farther  and 
suggest  many  acts  which,  when  done  outside 
the  schoolroom  by  tbe  individual,  as  distin- 
guished from  the  teacher,  would  not  consti- 
tute a  breadi  of  the  contract  of  teaching,  and 
yet  would  be  so  objectionable  that  the  in- 
dividual might  no  longer  be  desirable  as  a 
teacher.  For  the  misconduct  of  the  teacher 
as  such  there  always  has  been  a  legal  remedy, 
but  generally  for  what  is  done  by  tbe  indi- 
vidual outside  tbe  schoolroom  not  amonntlug 
to  a  breach  of  the  contract  there  is  ordinarily 
no  legal  remedy  In  tbe  absence  of  legislation. 
For  tbe  purpose  of  protecting  tbe  public 
schools,  the  power  to  dismiss  has  therefore 
been  enlarged,  and  at  tbe  same  time,  for  the 
purpose  of  protecting  the  teacher,  a  mode 
bas  been  prescribed  for  the  exercise  of  the 
enlarged  power,  so  that  tbe  school  district 
now  bas  a  remedy  for  a  class  of  misdoings 


where  before  no  relief  was  ordinarily  avail- 
able, and  the  teacher  is  at  the  same  time  af- 
l|orded  ample  protection;  and  consequently 
an  act  may  now  be  "good  cause"  for  a  dis- 
missal under  tbe  statute  notwithstanding  no 
legal  remedy  existed  before  tbe  statute. 
Having  In  mind  tbe  two  classes  of  delinquen- 
cies, the  rights  arising  out  of  them,  and  the 
remedies  existing  or  created  for  them,  and 
following  tbe  guidance  offered  by  sections 
715  and  716,  L.  O.  It.,  the  statute  should  be 
construed  to  mean  that  charges  must  be  made 
and  notice  and  an  opportunity  for  a  hearing 
given,  before  a  teacher  can  be  discharged 
for  an  act  which  does  not  amonnt  to  a  breach 
of  the  contract  of  teaching;  but  for  a  breach 
of  the  contract  of  teaching  tbe  teacher  may 
be  dismissed  summarily  without  a  bearing 
because  for  that  breach,  in  the  words  of  tbe 
statute  itself,  the  board  shall  have  tbe  "or- 
dinary legal  remedies,"  and  the  right  of  sum- 
mary dismissal  was  ordinarily  a  legal  rem- 
edy which  was  available  before  tbe  statute 
was  enacted. 

Text-writers  and  precedents  also  support 
this  conclusion.  When  the  word  "but"  is 
used  as  an  adversative  conjunction,  and  is 
employed  to  fill  the  position  where  it  is 
found  in  the  first  sentence  of  subdivision  23 
of  the  statute,  the  term  may  limit  or  restrain 
the  effect  of  something  which  bas  before  been 
said  and  to  indicate  that  what  follows  is  an 
exception  to  that  which  bas  gone  before 
(1  Words  and  Phrases,  926:  1  Words  and 
Phrases  [2d  ser.]  540 ;  6  Cyc.  261 ;  Mansfield 
V.  Hill,  56  Or.  400,  411,  107  Pac.  471,  108  Pac 
1007) ;  and  therefore  what  is  said  before  tbe 
word  "but"  does  not  control  that  which  fol- 
lows It  (Western  Union  Tel.  Co.  v.  Harris, 
[Tenn.  Cb.  App.]  62  8.  W.  748). 

Tbe  conclusion  already  announced  is  stIU 
further  fortified  if  tbe  examination  of  tbe 
statute  is  continued.  Limiting  our  view  to 
subdivisions  22  and  23,  it  will  be  seen  that 
no  mention  is  made  of  an  appeal  by  the  board 
or  tbe  person  making  charges  against  a 
teacher.  Assume  that  a  teacher  cannot  be 
dismissed  for  a  breach  of  the  contract  of 
teaching  without  a  hearing,  and  suppose  that 
after  a  bearing  tbe  board  dismisses  tbe 
teacher,  but  upon  appeal  the  county  superin- 
tendent reverses  the  finding  made  by  the 
board;  then  what  effect  does  the  finding  of  tbe 
county  superintendent  have?  Can  tbe  school 
board  appeal  7  Subdivision  23  does  not  say  so, 
although  It  does  permit  the  teacher  to  appeal. 
Does  the  finding  of  the  county  superintendent 
bind  the  school  board  if  in  truth  the  teacher 
has  breached  tbe  contract,  when  no  appeal 
by  the  board  is  mentioned,  and  the  statute 
expressly  states  that  for  a  breach  of  the  cozt- 
tract  both  the  teacher  and  tbe  board  shall 
have  their  ordinary  legal  remedies?  Tbe 
ordinary  legal  remedy  for  a  breach  of  a  con- 
tract of  hiring  is  to  discharge  the  person  hir- 
ed, and  tbe  liirer  can  utterly  defeat  an  action 
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for  damages  by  pleading  and  proving  the 
breach  and  the  dismissal. 

The  plaintiff  contends  that  the  board  coQld 
not  dismiss  her  unless  the  reason  for  the  dis- 
missal is  spread  upon  the  record  by  the  dis- 
trict clerk  as  required  by  sul)dlvision  22.  Be- 
fore notifying  the  plaintiff  of  the  termination 
of  the  contract  of  teaching,  the  directors 
held  a  meeting  and  duly  ordered  the  dismiss- 
al, and  according  to  the  testimony  of  one  of 
the  directors: 

"That  minute  was  made  on  different  paper  be- 
cause our  clerk  was  sick,  and  she  wasn't  fit  to 
be  up,  and  Mr.  Joe  Lumijarvi  wrote  down  the 
minutes." 

If  a  minute  of  the  dismissal  was  actually 
made  upon  a  piece  of  paper,  the  plaintiff 
cannot  defeat  the  action  of  the  board  merely 
because  the  clerk  was  sick,  and  on  that  ac- 
count the  minutes  of  the  meeting  were  writ- 
ten on  a  piece  of  paper  instead  of  la  the  dis- 
trict clerk's  record  book. 

It  is  not  necessary  to  determine  Just  what 
acts  of  misconduct  on  the  part  of  the  teacher 
or  by  the  individual  as  distinguished  from 
the  teacher  constitute  a  breach  of  the  conr 
tract  of  teaching,  because  a  breach  of  the 
contract  was  shown  by  the  submission  of 
ample  evidence  in  support  of  the  allegation 
that  the  plaintiff  taught  her  pupils  "disloyal- 
ty to  their  government,  among  other  things, 
that  the  government  under  which  she  and 
they  live  'Is  rotten  to  the  core.' "  A  rehearsal 
of  the  evidence  could  only  be  a  recital  of  bit- 
ter contentions  and  distracting  disturbances. 
Within  two  months  of  her  coming  charges 
were  made  against  the  plaintiff.  After  her 
acquittal  one  of  the  directors  resigned,  and 
subsequently  another  was  recalled,  and  on 
March  30th  a  serious  disturbance  occurred 
at  the  scboolhouse  when  the  plaintiff  and  her 
followers  clashed  with  the  school  directors. 
When  the  directors  went  to  the  schoolhouse 
on  March  23d  to  "give  rulings  and  Instruc- 
tions" to  the  plaintiff,  she  said,  "I  teach  as  I 
darn  please."  The  national  flag  was  not 
flown  a  single  day  while  the  plaintiff  occupied 
the  position  of  teacher,  although  the  board 
had  provided  a  United  States  flag  in  compli- 
ance with  section  4057,  L.  O.  L.;  and  an  in- 
dex of  her  conduct  is  furnished  by  the  testi- 
mony of  one  of  the  directors  who  stated  that 
another  director  told  the  plaintiff,  "Ton  bet- 
ter raise  up  the  flag,"  and  she  says,  "I  won't 
do  it;  if  you  want  the  flag,  you  hoist  it  up 
yourself." 

[3]  The  Jury  made  no  mistake  in  returning 
a  verdict  for  the  school  district,  and  their 
finding  is  so  eminently  proper  that  the  Judg- 
ment should  be  afflrmed  notwithstanding  any 
errors  that  may  have  been  committed  during 
the  trial.  Section  8  of  article  7  of  the  Con- 
stitution as  amended. 

The  judgment  is  afflrmed. 

MOORE,  0.  J.,  and  BURNETT  and  BEN- 
SON, JJ.,  concur. 


WOODS  et  aL  ▼.  DUNN  et  aL 
(Supreme  Court  of  Oregon.     Sept.  26,  1916.) 

1.  Wills  «=»58(1)— Aobeeuent  to  Devise— 
Vaudiit. 

It  is  competent  for  one  to  make  a  binding 
agreement  to  devise  real  property  by  bis  last 
will,  as  the  property  of  a  living  person  is  his 
own  and  he  has  a  right  to  contract  or  alienate 
the  title  either  by  will  or  testament. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Diig.  i  164 ;   Dec.  Dig.  «=>5U(1).] 

2.  Spkcuio  Pekfobmance  <S=>l'ZHT}—AQaMS- 

lOCNT  TO  DKVISE — SUITICIENCY  OF  EVIDENCE. 

In  a  suit  for  specific  performance  of  an 
agreement  by  defendant's  deceased  relative  to 
devise  to  plamtifi  certain  realt?  in  consideration 
of  ber  promise  to  care  for  him  and  furnish  Iiim 
a  home  during  the  remainder  of  his  life,  evidence 
Jield  to  show  the  making  of  such  agreement. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance,  Cent.  Dig.  H  391-393;  Dec.  Dig,  «=> 
121(7).] 

3.  Frauds,  Statute  or  ^(=376— Mekobanouk 

— Aobeement  to  Devise  Realty, 
An  agreement  to  devise  real  property  is  not 
within  L.  O.  li.  S  808,  providing  that  an  agree- 
ment for  the  leasing  or  sale  oi  real  property, 
or  any  interest  therein,  shall  be  void  unless  it, 
or  some  memorandnm  thereof,  expressing  the 
consideration,  be  in  writing,  subscribed  by  the 
party  to  be  cnarged,  or  by  hia  lawfully  anthoria- 
ed  agent 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {  132;    Dec.  Dig.  <S=75.] 

4.  Wills  «=>94  —  Aqbeeubnt  to  Cohvit  — 
Statute. 

L.  O.  L.  i  804,  providing  that  no  estate  or 
interest  in' real  property  other  than  a  lease,  etc., 
can  be  created  except  by  conveyance  or  other  in- 
strument in  writing,  subscribed  by  the  party 
creating  it  etc.,  and  section  806,  qualifying  it 
to  provide  that  it  shall  not  affect  tne  i>ower  of 
a  testator  in  the  disposition  of  his  realty  by 
last  will  or  the  power  of  the  court  to  compel 
the  specific  performance  of  an  agreement  in 
relation  to  such  property,  and  section  7319,  pro- 
viding thst  every  will  shall  be  in  writing,  sign- 
ed by  the  testator,  or  by  some  other  person  un- 
der his  direction  in  his  presence,  and  attested 
to  by  two  or  more  competent  witnesses  in  the 
presence  of  the  testator,  were  satisfied  by  a  doly 
executed  writing  or  will,  giving  to  plaintiff  20O 
acres  of  described  land  on  the  understanding 
that  she  should  furnish  testator  a  home  and 
care  for  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §S  226.  236;  Dec.  Dig.  «=>94,] 

6.  Specific  PEKFOBitANOE  <&=>1Z1(11)— Aqbse- 
ment  to  Devise  —  Cohsioebation  —  Suf- 
STCiBNCT  OF  Evidence. 
In  a  suit  for  specific  performance  of  an 
agreement  between  the  defendant's  deceased  rela- 
tive and  plalntiSs,  whereby   he  covenanted  to 
devise  to  plaintiff  certain  land  in  conHideration 
of  her  promise  to  care  for  him  and  fnrnish  him 
a  home  during  his  life,  evidence  held  to  show 
that  plaintiff  had  fuUy  i)erformed  all  the  condi- 
tions tbereot 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  395;  Dec.  Dig.  ^=i 
121(11).] 

6.  Specifio  Pebfobuance  9=>86— Aobzxmeitt 
TO  Devhbb— Adequacy  of  Cobtsidebation. 
Under  sueh  agreement,  made  when  deceased 
was  64  years  of  age  and  having  a  life  expectancy 
of  11  years,  who  was  uncouth  in  person  and 
habit,  requiring  Special  attention,  food,  and  ever- 
increasing  care,  and  made  after  he  had  had  the 
advice  of  an  attorney  and  imderstood  the  nature 
of  the  agreement,  and  after  he  had  become  dis- 


9=>For  other  cases  see  name  topic  and  KET-KUMBER  iu  all  Key-Numbei-ed  DlgesU  and  Indezea 
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satisfied  with  livinc  '^th  Us  relatiTes,  and  when 
he  had  property  amonnting  to  over  $52,000,  of 
which  the  part  agreed  to  be  devised  was  valued 
at  about  $12,000,  the  consideration  was  not  so 
inadequate  as  to  make  its  performance  unreason- 
able and  unjust,  where  deceased  lived  only  four 
or  five  mouths  after  the  agreement  was  made. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  22S,  224 ;  Dec.  Dig.  «s> 
86.] 

Department  L  Appeal  from  Circuit  Court, 
Benton  County ;  J.  W.  Hamilton,  Judge. 

Suit  by  Winona  L.  Woods  and  husband 
agfalnst  J.  Leroy  Dnnn  and  otbera.  Decree 
for  defendants  dismissing  the  suit,  and  plain- 
tiffs appeal.  Reversed,  and  decree  rendered 
according  to  the  prayer  of  the  complaint. 

This  Is  a  suit  to  enforce  specific  perform- 
ance of  an  agreement,  alleged  to  have  been 
made  between  Richard  Dunn,  deceased,  and 
the  plaintiffs,  whereby  he  covenanted  to  de- 
vise to  the  plaintiff  Winona  L.  Woods  200 
acres  of  land  In  Benton  county.  Or.,  in  con- 
sideration of  their  promise  to  care  for  bUn 
and  furnish  him  a  home  during  the  remain- 
der of  his  life.  He  was  64  years  of  age, 
childless,  and  had  been  divorced  from  his 
former  wife.  The  plaintiffs  say  that  be  was 
without  a  fixed  home,  and  was  living  about 
from  place  to  place  without  any  settled  habi- 
tation, although  he  was  possessed  of  consider- 
able property.  His  holdings  In  Benton  coun- 
ty were  appraised  at  $52,454.02  after  his 
death.  The  plaintiffs  allege  that  In  the  early 
spring  of  1913  they  were  residing  in  the  vicin- 
ity of  Corvallis  upon  a  farm  owned  by  them, 
and  that  In  addition  to  the  occupation  of 
cultivating  it  the  husband  was  engaged  in 
teaching  In  the  public  schools.  Further,  that 
about  that  time  Dunn  came  to  their  residence 
and  proposed  to  them  that  if  they  would 
give  up  their  home  and  remove  to  King's 
Valley,  take  possession  of  a  certain  200  acres 
of  his  land,  operate  the  same,  and  furnish 
him  a  home,  nurse,  cook  for,  board,  and  take 
care  of  him  in  sickness  or  in  health  during 
the  remainder  of  his  life,  he  would  convey, 
or  transfer,  the  title  of  this  land  by  such 
means  as  his  attorney  should  advise,  and  do 
certain  other  things  in  the  way  of  helping  to 
improve  the  property  not  necessary  to  be 
here  mentioned.  They  aver  that  he  was  ad- 
Tlsed  by  his  attorney  that  the  best  means  of 
accomplishing  the  contract  on  his  part  would 
be  by  a  will,  and  subsequently  during  the 
month  of  May  of  that  year  he  executed  In 
due  form  of  law  his  last  wiU  and  testament, 
whereby  be  devised  to  the  plafntifl  Winona 
li.  Woods  the  200-acre  tract  of  land  In  consid- 
eration of  the  promise  of  the  plalntiffB  al- 
ready mentioned.  They  state  that  in  pursu- 
ance of  the  contract  thus  formed  they  sold 
their  home  near  Corvallis,  the  plaintiff  hus- 
band abandoned  his  Intended  career  of  teach- 
ing, and  they  removed  to  the  land  in  ques- 
tion, took  possession  of  the  same,  improved 
it  and  in  every  way  complied  with  tb^r 
agreement,  furnished  Richard  Dunn  with  a 
home  and  cared  for  him  attentively  and  com- 


pletely' In  accordance  with  thdr  covenant. 
Dunn  died  as  the  result  of  an  accidental 
shooting  on  September  4,  1013.  The  com- 
plaint declares  that  later  in  the  same  month 
another  instrument,  purporting  to  be  the  last 
will  and  testament  of  Richard  Dunn,  was  ad- 
mitted to  probate  in  the  county  court  of  Ben- 
ton county,  and  that  it  omitted  the  devise  to 
the  plaintiff  Winona  of  the  200  acres  of  land 
in  question.  The  defendants  J.  Leroy  Dunn, 
lilzsie  £<.  Dnnn,  James  Dunn,  Madge  Dunn, 
Ida  Pruett,  and  Mary  Pratt  are  heirs  at  law 
of  Richard  Dunn  and  devisees  under  this 
last-mentioned  will,  which  bears  date  July 
16, 1918.  The  plaintiffs  allege  that  they  have 
demanded  a  conveyance  of  the  200-acre  tract 
which  has  been  refused.  The  prayer  of  the 
complaint  is  to  the  effect  that  the  defendants, 
as  successors  in  interest  of  the  decedent,  con- 
vey the  land  in  execution  of  the  alleged  agree- 
ment. 

The  contract  upon  which  the  complaint  Is 
based  is  denied  by  the  defendants.  The  com- 
plaint is  otherwise  traversed  in  part.  They 
rely  upon  the  July  will  as  a  final  disposition 
of  the  decedent's  property.  The  first  affirm- 
ative defense  is: 

"That  the  said  alleged  agreement  set  out  in 
said  complaint,  if  any  such  there  were,  was  and 
is  void  because  neither  the  said  alleged  agree- 
ment nor  any  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  was  in  writing  and 
subscribed  by  the  said  Richard  Dunn,  or  by  his 
lawfully  authorized  agent,  as  required  by  sec- 
tion 808,  Lord's  Oregon  Laws." 

Next  the  defendants  aver  that  the  alleged 
contract  was  rescinded  by  the  mutual  agree- 
ment of  the  parties  prior  to  Dunn's  death. 
Of  this  we  remark  In  passing  there  is  no  evi- 
dence whatever.    Lastly,  they  declare  thus: 

"That  at  the  time  of  said  alleged  agreement 
set  out  in  the  complaint,  the  lauds  described  in 
the  complaint  were,  ever  since  have  been,  and 
now  are  of  the  reasonable  worth  and  value  of 
$12,000.  That  at  the  time  of  said  alleged  agree- 
ment tiie  said  Richard  Dunn  was'  aged  and  in 
an  enfeebled  condition  of  health,  and  seriously 
ill,  and  at  said  time  the  expectancy  of  life 
of  the  said  Richard  Dunn,  because  of  bis  en- 
feebled condition  and  poor  health  and  sickness, 
was  not  to  exceed  one  year.  That  said  alleged 
agreement,  if  any  such  there  were,  was  grossly 
unequal  and  harsh  in  its  terms,  and  was  grossly 
improvident  on  the  part  of  said  Richard  Dunn, 
by  reason  of  the  disparity  between  the  benefits 
to  accrue  to  him  from  the  services  to  be  perform- 
ed thereunder  by  the  plaintiffs  and  their  value 
and  the  value  of  said  .lands.  That  at  the  time 
of  making  of  said  alleged  agreement,  and  for  a 
long  time  prior  thereto,  the  said  Richard  Dunn 
wag  and  had  been  greatly  enfeebled  in  mind  and 
body  by  reason  of  his  age  and  sickness  and 
long  continued  excessive  indulgence  in  the  use 
of  Intoxicating  liquors,  and  to  such  an  extent 
that  he  was  easily  susceptible  to  the  Influence 
of  others;  and  that  if  said  alleged  agreement 
was  made  by  the  said  Richard  Dunn,  the  same 
was  procured  from  him  by  the  overreaching  in- 
fluence and  persuasion  of  the  plaintiffs,  fraud- 
ulently exerted  upon  the  mind  of  said  Richard 
Dunn  while  in  such  weakened  and  enfeebled  con- 
dition." 

The  afilrmative  matter  of  the  answer  is 
traversed  by  the  reply.  As  matter  in  estop- 
pel the  plaintiffs  further  set  forth  more  in 
detail  the  age  and  partially  helpless  coudi- 
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tlon  of  the  decedent ;  that,  owing  to  his  af- 
flictions and  lack  of  culture,  he  was  not  a 
pleasant  companion;  that  the  defendants, 
who  are  his  relatives,  were  unwilling  to  have 
anything  to  do  with  him;  that  In  default 
of  their  attentions  Dunn  turned  to  the  plain- 
tllfs  to  supply  him  with  the  comforts  of  a 
home,  which  they  did,  and  which  his  relatives 
neglected.  They  enlarge  to  considerable 
length  on  the  allegations  of  their  complaint 
respecting  the  services  they  rendered,  and 
Bay  that  the  defendants  stood  by  without 
rendering  any  aid  or  service  to  Dnnn,  saw 
and  without  making  objection  permitted  the 
plaintiffs  to  perform  such  offices  and  to  go 
Into  possession  of  and  remain  on  said  land ; 
that  the  plaintiffs  have  in  every  way  per- 
formed their  contract  with  Dunn;  and  that 
he  received  said  performance  to  his  great  aid 
and  comfort. 

After  a  hearing  the  circuit  court  found 
substantially  that  the  agreement  was  made 
as  stated  in  the  complaint;  that  Richard 
Dunn  actually  executed  a  will  containing  a 
devise  to  Mrs.  Woods  of  the  200  acres  men- 
tioned, and  that  the  plaintiffs  performed 
their  agreement  for  about  five  months,  when 
Dunn  was  accidentally  killed.  ^The  court, 
however,  concluded  that  the  services  ren- 
dered might  be  estimated  at  full  value  liq- 
uidated In  money  so  as  to  reasonably  make 
the  promisees  whole,  and  that,  In  view  of 
a  gift  of  money  previously  made  by  Dunn  to 
the  plaintiff  Winona,  the  services  as  a  con- 
sideration are  lnad^quate  for  the  realty  in 
dispute,  and  so  dismissed  the  suit  The 
plaintiffs  appeal. 

J.  K.  Weatherford,  of  Albany,  and  Arthur 
Clarke,  of  Corvallls  (Weatherford  &  Weather- 
ford,  of  Albany,  and  McFadden  &  Clarke,  of 
Corvallls,  on  the  brief),  for  appellants.  E.  R. 
Bryson,  of  Eugene  and  John  M.  Pipes,  of 
Portland  (Yates  &  Woods,  of  Corvallls,  and 
Woodcock,  Smith  &  Bryson,  of  Eugene,  on 
the  brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  evidence  shows,  as  stated,  that 
Richard  Dunn  bad  accumulated  property 
amounting  to  upwards  of  $52,000,  and  that  he 
was  childless  and  alone  In  the  world.  He 
had  little  to  do  with  his  relatives,  and  the 
testimony  discloses  that  they  gave  him  little 
attention.  He  was  uncouth  in  his  habits, 
having  Uved  on  the  frontier  most  of  his  life, 
and  was  addicted  to  the  use  of  intoxicants. 
He  had  resided  for  a  time  with  his  nephew 
on  lands  afterwards  devised  to  the  latter  by 
the  July  will,  but  the  cookery  in  the  family 
did  not  suit  him.  and  he  was  disturbed  by 
the  noise  of  the  nephew's  little  son,  so  that 
his  home  there  was  not  to  his  liking.  He 
had  known  Mrs.  Woods  from  her  childhood, 
and  was  quite  fond  of  her.  He  had  often 
visited  at  the  home  of  her  parents,  where  she 
showed  him  such  attention  as  a  little  girl 
would  render  to  an  old  man  who  appeared 


to  be  attached  to  her.  She  and  her  husband 
were  graduates  of  the  Oregon  Agricultural 
College.  After  their  marriage  they  taught 
school,  and  finally  purchased  a  small  tract  of 
land  adjoining  Corvallls,  where,  in  addition 
to  the  operation  of  their  little  farm,  the  hus- 
band had  secured  a  aitnation  in  the  Corvallls 
schools.  They  Intended  to  make  that  their 
permanent  home  and  pursue  the  career  of 
teaching  near  the  seat  of  learning  already 
mentioned.  The  testimony  shows  that  at  this 
juncture  Duns  visited  them,  and  proposed  to 
the  wife  that  if  she  and  her  husband  would 
remove  to  the  property  in  dispute,  some  14 
miles  distant,  and  take  care  of  him,  furnish 
him  a  home,  and  minister  to  his  necessities 
In  sickness  or  In  health  as  long  as  he  lived, 
he  would  iglve  her  the  land  in  such  manner  as 
his  attorney  should  advise.  She  told  him,  in 
substance,  that  she  preferred  to  consult  her 
husband,  that  they  had  settled  on  their 
career,  and  that  she  would  not  give  him  an 
answer  at  the  time.  She  and  Dunn  both  told 
her  husband  about  the  matter,  and  they  con- 
sulted with  him,  but  the  plaintiffs  reserved 
their  decision  for  a  later  date.  After  consid- 
ering the  subject  about  two  weeks,  they  de- 
cided to  accept  Dunn's  offer.  During  this 
period  he  remained  at  their  house  a  part  of 
the  time,  drank  considerable  liquor,  and  for 
about  a  week  was  drunk  practically  all  the 
time.  His  condition  la  described  by  Mrs. 
Woods  to  the  effect  that  he  sat  in  his  chair 
and  slept  most  of  the  time,  going  to  bis  bottle 
when  he  woke  and  drinking  more.  During 
the  week  that  this  continued  she  and  her  hus- 
band took  care  of  him  and  ministered  to  his 
wants  generally.  After  he  recovered  from 
bis  debauch,  without  saying  anything  to 
either  of  the  plaintiffs,  he  went  to  the  bank 
and  drew  out  $1,000  in  coin,  taking  Mr. 
Woods  with  him.  For  that  purpose  he  had 
the  plaintiff  husband  draw  a  check  in  favor 
of  Dunn  which  the  latter  signed,  as  for  some 
reason  or  other  he  was  not  well  able  to  write 
more.  Calling  Woods  to  accompany  him, 
they  went  to  another  bank,  where  Dunn  de- 
livered the  coin  to  the  cashier,  with  instruc- 
tions to  deposit  It  to  the  account  of  Mrs. 
Woods.  The  cashier  asked  how  she  speUed 
her  given  name,  and  Dunn  called  upon  Woods 
to  supply  the  information.  This  was  the  first 
that  either  of  the  plaintiffs  had  any  intima- 
tion of  his  intention  to  make  the  gift  of  the 
money.  Afterwards  Dunn  had  a  slight  stroke 
of  paralysis,  which  Interfered  somewhat  with 
his  speech,  but  at  his  request,  in  order  to 
wind  up  the  business,  Mrs.  Woods  sent  for 
his  attorney,  who  came  and  took  his  direc- 
tions about  the  draft  of  his  will,  In  pursu- 
ance of  which  that  document  was  drawn  up 
and  executed  by  him  the  following  day.  Aft- 
er the  Instruction  about  the  payment  of  his 
debts  and  the  disposition  of  his  body,  he  gave 
to  a  niece  $300,  and  any  note  or  account  he 
might  hold  against  her  at  his  death ;  to  one 
nephew  $50,  and  to  iinotber,  with  whom  be 
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had  resided,  as  stated,  a  life  estate  In  about 
165  acres  of  land  In  Benton  county,  Dr.,  re- 
mainder In  fee  to  tbe  son  of  the  nephew.  The 
sixth  clause  of  that  will  reads  thus : 

"I  give  and  bequeath  to  Winona  L.  Woods 
two  hundred  (200)  acres  to  be  taken  from  the 
north  Bide  of  my  lands  situated  in  Tp.  10  S.,  R. 
6  west  of  Willamette  meridian  in  Benton  county, 
Oregon,  I  make  this  bequest  with  the  distinct 
understanding  that  the  said  Winona  L.  Woods 
shall  furnish  me  a  home  and  take  care  of  me 
either  in  sickness  or  in  health  during  my  oatoral 
life." 

He  then  devised  to  his  four  sisters  all  the 
rest  of  his  land,  finishing  the  disposition  of 
his  property  by  giving  the  residuum  to  all  the 
legatees,  to  be  divided  between  them  equally. 
The  July  wlU  was  much  like  the  former,  ex- 
cept that  It  omitted  all  reference  to  the 
plaintiffs,  or  either  of  them. 

[1]  It  Is  settled  In  this  state  that  it  is 
competent  for  one  to  make  a  binding  agree- 
ment to  devise  real  property  by  his  last  will 
and  testament  Rose  v.  Oliver,  82  Or.  447, 
456,  52  Pac.  176;  Richardson  v.  Orth,  40 
Or.  252,  263,  66  Pac.  925,  69  Pac.  465; 
KeUey  v.  Devin,  66  Or.  211,  132  Pac  635. 
The  property  of  a  living  i)erson  is  his  own. 
He  has  an  nndoubted  right  to  lawfully  con- 
tract so  as  to  alienate  the  title  from  him- 
self, either  by  deed  or  testament.  During 
his  lifetime  his  relatives  have  no  right 
or  Interest  in  the  same  as  such.  The  law  of 
descents  is  a  conventional  process,  institut- 
ed to  take  the  place  of  title  by  mere  oc- 
cupancy, and  may  be  avoided  by  testamen- 
tary disposition.  It  was  permissible,  there- 
fore, for  Richard  Dunn  to  contract  with  the 
plaintiffs  as  they  allege.  The  question  to 
be  determined  is  whether  he  did  so  stipulate. 

[2]  The  record  is  replete  with  evidence 
that  the  agreement  was  made  substantially 
as  averred  in  the  complaint.  Concerning 
his  lack  of  acumen  to  make  the  same,  even 
if  we  should  conclude  that  the  answer  of 
the  defendants  sufficiently  pleads  that  he 
was  suffering  from  disability,  the  testimony 
is  ample  that  he  thoroughly  understood  what 
he  was  about,  and  was  competent  in  every 
way  to  make  such  a  contract.  It  is  true 
that  his  ailment  made  talking  somewhat 
dlfflcult,  but  he  was  able  to  make  himself 
understood  to  his  attorney,  and,  after  the 
will  had  been  drawn  it  was  read  to  blm  to 
his  thorough  understanding,  and  be  executed 
it  in  all  respects  as  provided  by  our  laws. 
Moreover,  the  matter  had  been  thoroughly 
canvassed  by  the  plaintiffs  and  the  decedent 
prior  to  the  attack  of  paralysis,  and  was 
fully  tinde'rstood  by  all  of  them. 

[S,  4]  Jt  is  contended  by  the  defendants 
that  there  in  no  writing  satisfying  the  stat- 
ute of  frauds  embodied  In  section  80$,  L. 
O.  li.  The  defendants  rest  their  contention 
In  that  respect  on  the  part  of  th;a.t  section 
here  set  dowo: 

"In  the  following  cases  the  agreetneat  is  void 
unless  the  same  or  some  note  or  memorandum 
thereof,  expr^sing  the  consideration,  be  in  writ- 


ing and  subscribed  by  the  party  to  be  charged,  or 
by  his  lawfully  authorized  agent;  evidenoc^ 
therefore,  of  the  agreement  shall  not  be  r^eceived 
other  than  the  writing,  or  secondary  evidence  of 
Its  contents,  in  the  cases  prescribed  by  law. 
•  '  •  •  8.  An  agreement  for  the  leasing,  for  a 
longer  period  than  one  year,  or  for  the  sale  ci 
real  property,  or  of  any  interest  therein." 

Laying  aside  for  the  moment  the  idea  that 
this  was  not  an  agreement  for  leasing  or 
selling  real  property,  but  a  contract  to  de- 
vise the  same,  we  proceed  to  consider  wheth- 
er the  clause  of  the  will  already  quoted 
would  be  a  sufficient  memorandum  within 
the  statute.  From  the  quoted  devise  we  dis- 
cern what  is  to  be  done  by  the  owner  of  the 
realty.  He  la  to  give  and  bequeath  to 
Winona  L.  Woods  a  certain  described  200 
acres  of  land.  What  induced  blm  to  do  so 
is  also  specified.  It  is  that  she  shall  furnish 
blm  a  home  and  take  care  of  him,  either 
in  sickness  or  in  health,  during  his  natural 
life.  The  thing  which  induced  him  to  make 
the  devise  is  the  consideration.  It  Is  ex- 
pressed in  the  memorandum,  even  consider- 
ing this  as  a  sale  Instead  of  what  it  Is,  a 
devise.  The  terms  of  the  statute  respecting 
some  note  or  memorandum  thereof  express- 
ing the  consideration  are  fully  met  in  the 
writing,  and  it  was  subscribed  by  the  party 
to  be  charged.  That  is  to  say,  the  duty  of 
devising  the  realty  was  charged  upon  Rich- 
ard Dunn,  and  we  find  over  his  own  signa- 
ture in  the  record  the  will  containing  the 
quoted  clause.  In  all  statutory  respects  it  is 
a  note  or  memorandum  of  the  covenant  be- 
tween the  parties,  expressing  the  considera- 
tion in  writing,  and  subscribed  by  the  party 
to  be  charged.  In  treating  of  indispensable 
evidence,  section  804,  L.  O.  L.,  reads  thus: 

"No  estate  or  interest  in  real  proiwrty,  other 
than  a  lease  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  concerning  such  proper- 
ty, can  be  created,  transferred,  or  declared  oth- 
erwise than  by  operation  of  law,  or  by  a  con- 
veyance or  other  instrument  in  writing,  subscrib- 
ed by  the  party  creating,  transferring,  or  de- 
claring the  same,  or  by  his  lawful  agent,  under 
written  authority,  and  executed  with  such  for- 
malities as  are  required  by  law." 

This,  however,  is  qualified  by  section  805, 
as  follows: 

"The  last  section  shall  not  be  construed  to 
affect  the  power  of  a  testator  in  the  disposi- 
tion of  his  real  property  by  a  last  will  and  testa- 
ment, nor  to  prevent  a  trust  from  arising  or  be- 
ing extinguished  by  implication  or  operation  of 
law,  nor  to  affect  the  power  of  a  court  to  com- 
pel the  specific  performance  of  an  agreement  is 
relation  to  such  property." 

It  is  true  that  section  7319  says: 
"Every  will  shall  be  In  writing,  signed  by  the 
testator,  or  by  some  other  person  under  his  di- 
rection, in  his  presence,  and  shall  be  attested 
by  two  or  more  competent  witnesses,  subscrib- 
ing their  names  to  the  will,  in  the  presence  of 
the  testator." 

Reading  all  these  sections  together,  it  is 
manifest  that  an  agreement  to  devise  real 
property  is  not  within  the  purview  of  section 
808  as  the  defendants  contend.  The  subjecii- 
matter  of  this  contract  is  governed  by  sec- 
tions 805  and  7319,  both  of  which  are  satla- 
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fled  by  the  writing  introduced  In  evidence, 
to  wit,  the  wlU  of  May,  1913. 

[5'J  Beyond  all  this,  the  evidence  is  full 
and  complete,  without  substantial  dispute 
that  the  plaintiffs  fully  performed  aU  the 
conditions  of  their  pact  with  the  decedent. 
They  gave  up  the  career  whidi  in  their  early 
married  life  they  bad  mapped  out  for  them- 
selves. They  went  upon  the  land  at  Dunn's 
request.  Largely  at  their  own  expense  they 
made  valuable  and  substantial  Improvements 
tliereupon.  Tbey  devoted  themselves  almost 
exclusively  to  bis  comfort.  They  supplied 
the  place  which  ought  to  have  been,  but  was 
not,  (diered  by  Ms  own  relatives.  It  was 
natural  that  In  default  of  proper  attention 
from  those  of  his  own  blood,  he  should  turn 
to  the  little  girl  of  whom  he  was  so  fond  In 
her  childhood,  but  now  grown  to  adult  estate 
and  settled  in  a  borne  of  her  own.  The  kind- 
ness to  him  which  she  liad  learned  in  in- 
fancy she  continued  in  the  present  Juncture, 
and  there  is  no  showing  that  she  in  the  least 
abated  the  devotion  that  would  liave  been 
due  from  a  most  dutiful  daughter. 

[6]  It  Is  contended  that  because  of  the 
fact  that  Dunn  accidentally  met  Ills  death  in 
about  four  monttui  after  the  agreement  was 
made  it  would  be  unreasonable  and  unjust 
to  require  the  covenant  to  be  specifically  per- 
formed. As  to  the  Justice  of  the  matter, 
bearing  in  mind  that  it  is  not  a  question  be- 
tween the  original  parties,  all  of  whom  were 
free,  voluntary  agents  empowered  to  act  as 
they  desired,  we  remark  that  he  could  not 
rely  upon  his  relatives  to  give  blm  suitable 
attention.  He  was  dissatisfied  vrith  them, 
and  naturally  turned  to  other  sources  for 
the  desired  care.  It  is  Just  that  the  heneflt 
of  his  bounty  should  Inure  to  those  who  did 
him  the  most  good,  and  all  that  was  done 
for  him  at  all.  Moreover,  It  is  but  a  part  of 
his  wealth  that  goes  in  that  direction.  As 
stated,  his  property  amounted  to  upwards  of 
$52,000.  Wiatever  claims  his  relatives 
might  liave  upon  him  are  amply  compensated 
by  the  residuary  clause  of  his  will.  It  ill 
lies  in  their  mouths  to  say  that  he  was  In- 
.  competent  to  enter  into  the  agreement  which 
they  attack,  or  to  make  a  will  in  perform- 
ance of  his  covenant,  for  they  claim  under  a 
devise  made  only  about  two  months  later. 
Besides  this,  at  his  age  of  64,  according  to 
the  American  Mortality  Tables  he  had  an 
expectancy  of  more  than  11  years.  It  Is  true 
that  his  physician  said  to  him  after  the 
paralytic  attack  already  mentioned  tiiat  he 
might  live  a  year  or  he  mlg^t  live  10  years, 
but  that  Is  mere  opinion,  and  shows  nothing 
to  alter  the  case  materially.  The  task  im- 
posed upon  them  by  the  agreement  contem- 
plated a  probable  continuance  of  11  years, 
and  i>osslbly  longer,  taking  care  of  an  old 
man  uncouth  in  person  and  habit  and  re- 
quiring special  attention,  special  food,  and 
ever-increasing  care.  The  character  of  the 
service  was  such  that  it  could  not  be  fairly 
calculated  In  advance  according  to  a  mere 


monetary  standard.  The  property  was  his, 
and  he  had  a  right  to  -jompeusate  the  plain- 
tifts  for  their  ministrations  in  any  manner 
he  chose,  provided  he  did  it  understanding- 
ly  and  without  any  fraud  or  Imposition  upon 
him.  The  testimony  shows  that  be  had  the 
advice  of  his  own  attorney,  that  be  thor- 
oughly understood  the  nature  of  the  bosi- 
nesa  in  which  he  was  engaged,  and  that  be 
acted  without  any  coercion  or  influeiice  of 
any  one,  and  wholly  on  his  own  initiative. 
The  transaction  was  as  fair  as  it  iwsslbly 
could  be  made,  and  It  was  entered  Into  upon 
mature  deliberation.  At  that  time  none  of 
ills  relatives  had  any  right  to  or  interest  in 
any  of  bis  property.  They  did  not  do  or  pay 
anything  giving  them  any  claim  upon  it  aft- 
erwards. If  nothing  else  appeared,  they 
would  only  be  beneficiaries  of  a  conventional 
system  for  the  orderly  devolution  of  prop- 
erty In  default  of  other  disposition  of  it  by  the 
last  holdeir.  At  best,  they  are  recipients  of 
his  generosity  under  Ills  will,  but  they  take 
it  subject  to  his  contract  aCectlng  the  prop- 
erty. 

That  the  undertaking  was  accomplished  in 
less  than  the  contemplated  time  cannot  alter 
the  question.  Neither  can  it  affect  the  mat- 
ter that  before  the  agreement  was  made  he 
gave  ?1,000  to  the  plaintlft  wife.  That  was 
unsolicited  by  any  one,  and  was  a  pure 
gratuity  which  be  had  the  right  to  bestow. 
In  that  view  the  case  must  depend  entirely 
upon  whether  plaintiffs  performed  their  part 
of  the  contract.  We  hear  of  instances  where 
a  real  estate  broker  earns  a  large  fee  In  a 
day  or  two  after  he  has  taken  the  contract 
of  finding  a  purchaser  of  the  premises.  Its 
payment  is  enforced.  We  continually  pay 
premiums  for  the  Insurance  of  our  bouses, 
yet  the  buildings  never  bum.  Shall  we  re- 
cover the  money  because  no  confiagratlon 
ensues?  On  the  other  hand,  a  fire  often  oc- 
curs the  day  after  the  premium  was  paid  for 
Insurance  covering  an  extended  period  of 
years.  Are  we  entitled  to  a  rebate  of  the 
premium  on. that  account?  The  uncertainty 
of  the  time  during  which  the  plaintiffs  would 
continue  performance  of  the  contract  was 
naturally  within  the  contemplation  of  the 
parties,  and  they  must  be  presumed  to  have 
contracted  with  reference  thereto. 

In  brief,  the  statutes  governing  such  a 
transaction  have  been  fully  complied  with. 
Even  tf  the  statute  of  frauds,  upon  which 
the  defendants  rely,  affected  the  case,  the 
record  is  replete  with  testimony  of  part  per- 
formance, taking  the  matter  out  of  the  stat- 
ute. The  contract  Is  established.  Its  per- 
formance on  the  part  of  the  plaintiffs  Is 
thoroughly  proven.  Without  their  knowl- 
edg  the  decedent  broke  his  covenant  by  mak- 
ing a  new  will,  ignoring  the  plaintiffs,  yet 
gave  them  no  notice  of  rescission,  but  con- 
tinned  to  avail  himself  of  their  hospitality, 
and  eventnally  died  in  their  home.  The 
court  cannot  make  a  new  contract.  The 
stipulation  was  made.    It  must  be  obserred. 
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The  following  precedents  are  applicable  to 
the  Instant  case:  Berg  t.  Moreau,  199  Mo. 
416,  97  S.  W.  901,  9  L.  B.  A.  (N.  S.)  157; 
Bryson  r.  McShane,  48  W.  Va.  126,  35  S.  E. 
848,  49  I..  R.  A.  527;   Lothrop  v.  Marble,  12 

5.  D.  611,  81  N.  W.  885,  76  Am.  St.  Eep.  626. 
Upon  the  fact  found,  the  decree  of  the 

circuit  court  was  an  erroneous  conclusion. 
It  is  reversed,  and  one  here  rendered  accord- 
ing to  the  prayer  of  the  complaint. 

MOORE2,  O.  J.,  and  BENSON  and  HAR- 
RIS, J  J.,  concur. 

NELSON  T.  BROWN  &  McCABH,  Stevedores. 
(Supreme   Court  of  Oregon.     Sept  26,  1916.) 

1.  Mabteb   and    Servant   «=3>296(3)  — Iiiju- 

BXES     TO      SEBVANT — CONTBIBUTOBT     NBQLI- 

QENOB— Statute. 
Under  the  Employers'  Liability  Act  (Laws 
1911,  p.  18)  I  6,  declaring  that  the  contribu- 
tory negligence  shall  not  be  a  defense,  but  may 
be  considered  by  the  jury  in  fixing  damages, 
in  an  action  for  injuries  by  the  employe  of  a 
stevedore  company,  an  instruction  that,  if  the 
plaintiff  was  guilty  of  negligence  contributing 
to  injury,  he  could  not  recover,  even  though 
the  defendant  was  also  guilty  of  negligence, 
was  properly  refused. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=»296(3).] 

2.  Masibb  ANn  Sebvant  «s>204(1)— Inju* 
BiKS  TO  ^BVANT— Assumption  or  Risk— 
Statdtb. 

In  actions  for  personal  injuries  by  em- 
ployes coming  within  the  scope  of  the  Employ- 
ers' Liability  Act,  the  doctrine  of  assumption 
of  risk  by  the  employe  is  abrogated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  644;  Dec.  Dig.  «=> 
204(1).] 

3.  Mabteb    and   Skbtant   9=3293(8)  —  Inju* 

BI£S   TO    SBBVAHT— SAfB   PLACE   XO  'WOBK^ 

Statxttk. 
Under  the  Employers'  Liability  Act  (Laws 
1911,  p.  18)  $  1,  providing  that  persons  having 
charge  of  work  involving  risk  or  danger  must 
use  every  device  or  care  practicable  for  the  pro- 
tection of  life  and  limb,  in  an  action  for  person- 
al injuries  by  the  employfi  of  a  stevedore  com- 
pany, an  instruction  that,  if  the  defendant  had 
provided  a  reasonably  and  ordinarily  safe  place 
for  the  plaintiff  to  work,  considering  the  char- 
acter of  the  work,  defendant  could  not  be  found 
negligent  in  not  providing  a  safe  place  for  the 
plaintiff  to  work,  was  properly  retused. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (  1160;  Dec.  Dig.  «=> 
293(8).] 

4.  AppeaI'  and  Ebbob  <g=3lOe4(l)— Habk- 
iXBs  Ebbob— Ikstbuctionb. 

In  an  action  for  personal  injuries  by  the 
employ^  of  a  stevedore  company,  the  instruc- 
tion that  a  servant  in  entering  employment  as- 
sumes the  ordinary  risks  incident  to  the  work 
contracted  to  be  done,  or  such  as  the  master 
might  have  avoided  by  reasonable  care,  though 
erroneous,  was  not  prejudicial  to  the  master. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4219:  Dec.  Dig.  «=> 
1064(1);   Trial,  Cent  Dig.  {§  475,  626.] 

6.  Mastkb  and  Sebtant  «=:>97(2)— Injttbixs 

TO   ^BVANT— "AoOIDBNT." 
In  relation  to  the  law  of  master  and  serv- 
ant an  "accident"   is  an  incident  that  could 
not  have  been  reasonably  foreseen,  anticipated. 


prevented,  or  provided  against,  and  for  it  the 
master  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  163;    Dec.  Dig.  «=>97(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accident.] 
6.  Appeai.  and  Ebbob  «=>242(1)— Bevebsal 

FOB  Colloquy  of. Counsel. 
In  a  servant's  action  for  injuries,  where, 
during  argument,  one  of  plaintiff's  attorneys 
stated  that  plaintiff  bad  a  wife  and  family  to 
support,  which  should  be  taken  into  considera- 
tion in  assessing  damages,  whereupon  defend- 
ant's attorney  objected  and  took  an  exception 
to  the  remark,  whereupon  opposing  counsel 
reiterated  the  statement,  defendant's  attorney 
again  objecting  and  taking  an  exception,  there 
was  no  reversible  error,  where  the  court  was 
not  called  upon  to  rule  upon  the  question  or  to 
instruct  the  jury  to  disregard  the  argument  of 
plaintiff's  counsel. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1417,  1424,  1425;  Dec 
Dig.  «=>242(1).] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  William  Galloway, 
Judge. 

Action  by  H.  Nelson  against  Brown  &  Mo- 
Cabe,  stevedores,  a  corporation.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

The  defendant  la  a  corporation  engaged  as 
stevedores  in  Portland,  Or.  It  is  admitted 
that  at  the  time  of  the  grievance  of  which 
the  plaintiff  complains  be  was  In  its  employ 
and  received  an  injury  while  working  for 
the  defendant  upon  a  certain  Japanese 
steamship  in  the  port  of  Portland.  It  ap- 
pears that  the  defendant  was  engaged  la 
loading  the  ship  with  flour  which  was  sent 
aboard  the  vessel  by  means  of  chutes  carry- 
ing it  into  the  various  hatchways  for  storage 
on  the  lower  decks  and  in  the  hold.  The 
particular  hatchway  at  which  the  accident 
happened  was  an  opening  through  the  decks 
of  the  vessel  about  12  feet  wide  and  18  feet 
long  running  lengthwise  of  the  ship.  Into 
the  opening  were  fitted  edge  up  and  athwart- 
ship  some  steel  beams  called  "strongbacks" 
about  14  Inches  in  width  by  one-half  inch  in 
thickness.  Between  the  beams  and  at  right 
angles  to  tbem  were  timbers  called  "fore 
and  afts"  resting  in  gains  or  pockets  on  the 
strongbacks.  The  timbers  were  about  6 
inches  square  by  about  6  feet  long.  In  the 
progress  of  the  work  in  which  the  plaintiff 
was  engaged  it  became  necessary  to  put  one 
of  these  fore  and  afts  in  place.  The  plain- 
tiff took  bold  of  one  end  and  a  fellow  em- 
ploye took  up  the  other  end.  A  plank  was 
laid  across  where  his  comrade  was  required 
to  go,  but  the  plaintiff  was  compelled  by  or- 
der of  the  foreman  in  charge  of  the  work 
to  sit  astraddle  of  the  strongback,  and  in 
this  position  to  drag  after  him  his  end  of 
the  timber.  It  proved  too  long  for  the  place, 
and  they  were  directed  to  take  it  out  In 
doing  so  the  plaintiff  lost  his  balance  and 
fell  into  the  hold  of  the  vessel,  a  distance 
of  about  21  feet,  breaking  his  arm  near  the 
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wrist  and  receivlngr  other  Injuries.  The  bur- 
den of  his  complaint  Is  that  his  employer 
did  not  furnish  a  reasonably  safe  place  In 
which  he  was  required  to  work,  and  that  he 
was  called  upon  to  perform  his  task  in  a 
manner  involving  a  risk  and  danger  to  bim- 
self.  The  answer  denies  all  the  allegations 
of  the  oomplainr  except  the  corporate  char- 
acter of  the  defendant,  the  employment  of 
the  plaintiff,  and  the  fact  ttiat  he  received 
an  Injury.  It  alleges  as  affirmative  defenses 
that  the  hurt  was  the  result  of  a  pure  ac- 
cident which  could  not  have  been  prevented 
by  the  exercise  of  any  reasonable  or  proper 
care  on  the  part  of  the  defendant;  that  the 
plaintiff  was  guilty  of  negligence  contribu- 
ting to  bis  own  hurt;  and,  lastly,  that  he 
was  a  skilled  workman,  understanding  the 
nature  of  his  task  and  folly  appreciating  all 
the  risks  of  the  employment.  These  defens- 
es are  traversed  by  the  reply.  As  a  result 
of  a  Jury  trial  there  was  a  verdict  and  Jndg- 
ment  in  favor  of  the  plaintiff,  from  which 
the  defendant  appeals. 

F.  C.  Howell,  of  Portland  (Wilbur,  Spen- 
cer &  Beckett,  of  Portland,  <H1  the  brief), 
for  appellant  G.  O.  Schraltt,  of  Portland 
(Schmitt  &  Schmitt,  of  Portland,  on  the 
brief),  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  errors  relied  upon  before 
us  are  predicated  upon  Instructions  given  by 
the  court  and  the  refusal  of  others  requested 
by  the  defendant    One  of  the  latter  is  this : 

"(Jontribntory  negligence  consists  of  such 
acts  or  omissions  on  the  part  of  the  plaintiff  as 
would  amount  to  want  of  ordinary  care  under 
the  particular  circumstances;  and  if  the  plain- 
tiff in  this  case  was  guilty  of  negligence  con- 
tributing to  the  accident  and  injury  which  he 
sustained,  he  cannot  recover,  even  tbouKh  the 
defendant  was  also  guilty  of  negligence." 

Such  an  instruction  to  the  Jury  would 
make  contributory  negligence  a  bar  to  the 
action,  whereas  section  6  of  what  is  known 
as  the  Employers'  Liability  Law  declares 
that: 

"The  contributory  negligence  of  the  person 
injured  shall  not  be  a  defense,  but  may  be  tak- 
en into  account  by  the  jury  in  fixing  the 
amount  of  the  damage."    Laws  1911,  p.  18. 

[2]  By  another  instruction  refused  the  de- 
fendant sought  to  impose  upon  the  plaintiff 
the  assumption  of  risk.  Since  the  passage 
of  the  Initiative  act  above  mentioned  we  have 
frequently  held  that  because  this  is  a  crim- 
inal statute  visiting  a  penalty  upon  persons 
In  charge  of  a  work  involving  a  risk  or  dan- 
ger the  doctrine  of  assumption  of  risk  by  the 
employe  is  abrogated  in  actions  coming  with- 
in the  scope  of  the  act  for  the  reason  that 
It  will  not  be  presumed  that  one  party  to 
the  contract  will  be  bound  by  the  action  or 
nonaction  of  the  other  Involving  a  violation 
«f  public  law  by  the  latter.  The  authorities 
on  this  subject  ate  collated  in  Marks  v.  Co- 
InihMa  County  Lumber  (3o.,  77'^r.  22,  149 
Pac.  ;041. 


[3]  The  third  request  by  the  defendant  was 
to  direct  the  Jury  &s  follows : 

"While  it  is  the  duty  of  an  employer  to  pro- 
vide his  servants  a  place  to  work  In  that  is  rea- 
sonably safe,  taking  into  consideration  the  char- 
acter of  the  work  being  performed,  yet  the  mas- 
ter is  not  obliged  to  use  more  than  ordinary  or 
reasonable  care  in  providing  a  safe  place,  and 
if  you  Qnd  from  a  preponderance  of  the  evi- 
dence that  the  defendant  herein  had  provided  a 
reasonably  and  ordinarily  safe  place  for  the 
plaintiff  to  work,  taking  into  consideration  the 
character  of  the  work  being  done,  you  are  in- 
structed that  the  defendant  cannot  be  found 
negligent  in  not  providing  a  safe  place  for  the 
plaintiff  to  work." 

Before  the  passage  of  the  Employers'  Lia- 
bility Law  this  instruction  might  have  been 
Justified  by  precedents  heading  that  an  em- 
ployer was  not  bound  to  use  the  latest  or 
most  Improved  appliances,  but  was  only  re- 
quired to  employ  rea89nably  safe  machinery 
and  the  like,  but  this  does  not  measure  up  to 
the  standard  prescribed  by  the  latter  clause 
of  section  1  of  the  enactment  referred  to,  the 
language  of  which  is : 

"And  generally  all  owners,  contractors  or  sub- 
contractors and  other  persons  having  charge  of, 
or  responsible  for,  any  work  involving  a  risk 
or  danger  to  the  employes  or  the  pubUc,  shall 
use  every  device,  care  and  precaution  which  it 
is  practicable  to  nae  for  the  protection  and  safe- 
ty of  life  pnd  limb,  limited  only  by  the  neces- 
sity for  preserving  the  efficiency  of  the  struc- 
ture, machine  or  other  apparatus  or  device, 
and  without  regard  to  the  additional  cost  of 
suitable  material  Or  safety  appliance  and 
devices."    ' 

Measured  by  the  statute,  the  action  of  the 
court  in  refusing  this  Instmction  waa  cor- 
rect. 

[4]  The  defendant  complains  that  the  Judge 
did  wrong  In  'saying  to  the  jury : 

"Ton  are  further  instructed  that  a  servant 
in  entering  the  employment  of  a  master,  as- 
sumes the  ordinary  risks  incident  to  the  work 
contracted  to  be  done,  but  not  such  as  the  mas- 
ter might  have  avoided  by  reasonable  care." 

The  instruction  was  indeed  erroneous,  but 
the  error  was  favorable  to  the  defendant  It 
cannot  complain. 

[E,  6]  Further  error  is  predicated  of  thla 
charge  given  to  the  Jury: 

"An  accident  is  an  incident  that  could  not 
have  been  reasonably  foreseen,  anticipated,  pre- 
vented, or  provided  against;  so  that  in  this 
case.  If  you  find  that  it  was  purely  an  accident. 
the  defendant  is  not  liable.  On  tlie  other  hand, 
if  you  find  that  the  injury  to  the  plaintiff 
could  have  been  reasonably  foreseen  or  antici- 
pated, or  could  have  been  prevented  or  provided 
against,  then  it  is  not  considered  an  acadent, 
but  is  negligence  in  failing  to  prevent  or  pro- 
vide against  the  happening  of  the  injury." 

We  think  this  fairly  describes  pure  acci- 
dent. The  Jury  was  properly  instructed  on 
this  point.  Lastly  it  is  said  that  during  the 
argument  to  the  Jury  one  of  plaintiffs  attor- 
neys stated  that  the  plaintiff  had  a  wife  and 
family  to  support,  which  should  be  taken  into 
consideration  in  reaching  the  verdict  and  as- 
sessing the  damages.  The  bill  of  exceptions 
discloses  that  the  defendant's  attorney  object- 
ed to  the  remark  mentioned  and  took  an  ez- 
cqpttoa  to  It,  wberenpon  opposlns  aransel 
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Kiterated  the  statement,  and  the  defendant 
again  objected  and  took  an  exception.  The 
conrt  was  not  called  upon  to  rule  upon  the 
question  or  to  Instruct  tbe  Jury  to  disregard 
the  argument  of  plaintiff's  counsel.  Nothing 
further  la  disclosed  than  a  colloquy  between 
the  opposing  attorneys.  We  cannot  reverse 
a  case  except  for  some  error  of  tbe  court. 
Nothing  of  the  kind  Is  shown  here,  and  hence 
the  defendant  can  take  nothing  on  that  point. 
There  was  testimony  on  behalf  of  the  plain- 
tiff sufficient  to  take  the  case  to  the  Jury 
over  the  motion  for  nonsuit  made  by  tbe  de- 
fendant. 

No  error  appears  In  the  record,  and  tbe 
Judgment  is  affirmed. 

MOORi:,  O.  J.,  and  BEAN  and  McBRir>E, 
JJ.,  concur.    EAEIN,  J.,  absent 


STATU  T.  KESENBT. 
(Supreme  Court  of  Oregon.    Oct  8,  1916.) 

1.  Ckimiitai,  Law  «=3ll06(3)— Appxai^Peb- 
TBcnna  AppBAir- Tbanscbipt— Statutk. 

Under  L.  O.  L..  U  1610,  1611,  whereby  an 
appeal  beoomea  perfected  by  serring  and  filing 
with  the  clerk  a  notice  of  appeal,  and  section 
1621,  as  amended  by  Laws  1913,  p.  496,  pro- 
viding that  on  appeal  the  clerk  of  the  court 
where  the  notice  thereof  is  filed  must,  within 
30  days  thereafter,  or  such  further  time  as  the 
court  may  allow,  transmit  a  certified  copy  of 
the  notice,  certificate  of  cause,  if  any,  and  the 
judgment  roll,  to  the  clerk  of  the  Supreme 
Court,  an  appeal  will  be  dismissed  for  failure 
to  file  the  transcript  within  the  time  prescribed 
by  law,  unless  the  failure  is  shown  to  be  due  to 
the  negligence  of  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2892 ;  Dec.  Dig.  <8=»1106(3).] 

2.  Cbiiunai.  Law  «s>1014  —  Pbbfectxd  Af- 
nsAi/— SuBeEQUKNT  Appbai.— Stipulation. 

Where  a  defendant  perfected  his  first  ap- 
peal by  serving  and  filing  the  notice  required 
by  the  statute,  be  thereby  exhausted  his  right 
of  appeal,  and  it  was  not  within  the  power  of 
the  parties  to  stipulate  for  a  new  notice  and  a 
new  appeaL 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2571;    Dec.  Dig.  «=s>1014.] 

In  Banc  Appeal  from  Circuit  Court  Mult- 
nomah County ;  C.  U.  Gantenbein,  Judge. 

Mordle  Keeney  was  convicted  of  arson, 
and  he  appeals.    Appeal  dismissed. 

The  defendant  was  convicted  in  the  circuit 
court  of  Multnomah  county  of  the  crime  of 
arson,  and  on  the  9th  day  of  November, 
1915,  was  sentenced  to  Imprisonment  in  the 
penitentiary.  On  the  15th  day  of  December, 
1915,  he  duly  served  and  filed  with  the  clerk 
of  the  circuit  court  a  notice  of  appeal  to  this 
court,  and  upon  the  same  day  procured  an 
order  extending  the  time  to  file  a  transcript 
In  said  cause  until  ninety  days  from  said 
date.  Subsequently  the  time  for  filing  such 
transcript  was  extended  up  to  and  Including 
March  21,  1916.  No  transcript  was  filed,  and 
upon  April  6,  1916,  the  defendant  served  and 
filed  a  second  notice  of  appeal,  and  an  order 


was  made  extending  his  time  to  file  his  tran- 
script up  to  and  including  April  10,  1916. 
No  transcript  was  filed.  On  June  15,  1S16, 
defendant  served  and  filed  a  third  notice  of 
appeal,  and  upon  July  6,  1916,  the  transcript 
on  appeal  was  filed  In  this  court.  The  state 
filed  affidavits  of  Robert  Hindman,  deputy 
district  attorney,  and  of  the  clerk  of  the  cir- 
cuit court  setting  forth  these  facts.  The 
defendant  filed  counter  affidavits,  admitting 
the  principal  facts  set  forth  in  the  aflidavlts, 
but  with  the  following  explanatory  allega- 
tions: That  prior  to  March  21,  1916,  John 
A.  Collier,  the  deputy  district  attorney,  who 
acted  for  the  state  in  the  trial  of  the  cause, 
orally  stipulated  that  defendant  should  have 
10  days'  additional  time  to  fUe  his  biU  of  ex- 
ceptions and  have  transmitted  to  the  Su- 
preme Court  his  notice  of  appeal,  certificate 
of  probable  cause,  and  other  documents  neces- 
sary to  perfect  the  appeal ;  that  no  order  of 
the  court  was  entered  upon  said  oral  stipula- 
tion, but  with  the  consent  of  said  deputy  it 
was  determined  that  a  new  notice  of  appeal 
should  be  served;  that  thereafter,  on  April 
5,  1916,  a  new  notice  was  served,  a  certifi- 
cate of  probable  cause  secured,  and  a  pro- 
posed bill  of  exceptions  served  upon  tbe  dis- 
trict attorney,  and  an  order  obtained  from 
the  court  extending  the  time  to  file  defend- 
ant's transcript  up  to  and  including  April  10, 
1916;  that  thereafter,  and  prior  to  April 
10th,  at  the  request  of  the  deputy  district 
attorney,  and  to  enable  him  to  examine  the 
proposed  bill,  the  matter  was  permitted  to 
proceed  until  he  should  have  sufficient  time 
td  make  such  examination;  that  on  the  9th 
day  of  May,  1916,  a  written  stipulation  was 
entered  into  between  counsel  for  defendant 
and  said  deputy  district  attorney,  stipulating 
that  defendant  should  have  to  and  Including 
June  1, 1916,  to  prepare  and  file  his  notice  of 
appeal,  certificate  of  probable  cause,  tran- 
script and  bill  of  exceptions;  that  prior  to 
June  1,  1916,  at  tbe  reqneat  of  the  district 
attorney,  further  time  was  grranted  him  in 
which  to  file  objections  to  the  bill  of  excep- 
tions; that  upon  several  occasions  the  pre- 
siding judge  fixed  a  date  upon  which  to  settle 
the  bill  of  exceptions,  but  although  the  at- 
torneys for  defendant  were  always  ready 
and  willing  to  proceed,  the  matter  was  al- 
ways continued  at  the  request  of  John  A.  Col- 
lier, deputy  district  attorney,  representing 
the  state ;  that  no  appeal  has  ever  been  per- 
fected in  this  cause  until  the  notice  of  ap- 
peal, bill  of  exceptions,  and  bond,  and  other 
necessary  documents  of  the  transcript,  were 
filed  in  this  court  upon  the  29th  day  of  June, 
1916,  and  that  said  bill  was  settled  and  the 
transcript  made  up  with  the  express  consent 
of  said  John  A.  Collier. 

Llttlefield  k  Magnlra,  t^  Portland,  for  ap- 
pellant Walter  H.  Bvans,  Dlst  Atty.,  of 
Portland,  for  the  State. 


sFor  otkar 
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McBRIDS,  J.  (after  stating  the  facta  as 
above).  [1]  If  the  appeal  was  perfected  by 
the  service  and  filing  of  the  first  notice,  this 
motion  must  be  allowed,  and  such  we  be- 
lieve to  be  the  law.  In  civil  cases  an  appeal 
to  this  court  is  perfected  by  serving  the  no- 
tice of  appeal  and  filing  the  necessary  under- 
taking for  costs.  In  criminal  cases,  there  be- 
ing no  undertaking  for  costs  required,  the 
appeal  becomes  perfected  by  serving  and  fil- 
ing with  the  clerk  a  notice  of  appeal.  Sec- 
Uons  1610,  1611,  L.  0.  L.  Section  1621,  L. 
O.  Lr.,  as  amended  In  1913  provides: 

"Upon  appeal  being  taken,  the  clerk  of  the 
court  wbere  the  notice  of  appeal  is  filed  must 
■within  30  days  thereafter,  or  such  further  time 
as  such  court,  or  the  judge  thereof  may  allow, 
transmit  a  certified  copy  of  the  notice  of  ap- 
peal, certificate  of  cause,  if  any,  and  judement 
roll  to  the  clerk  of  the  Supreme  Court"  Xaws 
1913,  p.  496. 

Under  this  section  we  have  frequently  held 
that,  unless  the  failure  to  file  the  transcript 
within  the  time  prescribed  by  law  was  shown 
to  be  due  to  the  negligence  of  the  clerk,  the 
appeal  would  be  dismissed.  State  v.  Wll- 
Uams,  68  Or.  143,  105  Pac.  716;  State  v. 
Dlckeraon,  66  Or.  390,  106  Pac.  790 ;  State  v. 
Douglas,  66  Or.  20,  107  Pac.  957;  State  v. 
Webb,  50  Or.  235,  117  Pac.  272. 

[2]  The  defendant,  having  perfected  his 
first  appeal  by  serving  and  filing  the  notice  re- 
quired by  the  statute,  thereby  exhausted  his 
right  of  appeal.  Schmeer  v.  Schmeer,  16  Or. 
243,  17  Pac.  864;  Columbia  City  Land  Co.  v, 
Ruhl,  70  Or.  246,  134  Pac.  1035, 141  Pac.  208 ; 
Brill  V.  Meek,  20  Mo.  358.  The  right  of  ap- 
peal having  been  exhausted,  it  was  not  with- 
in the  power  of  the  parties  to  stipulate  for  a 
new  notice  and  a  new  appeal,  even  if  they 
had  done  so.  A  transcript  containing  the 
first  notice  of  appeal  Is  not  here,  and  we  are 
not  now  called  upon  to  pass  upon  the  ques- 
tion as  to  whether  there  was  a  sufficient  ex- 
cnse  for  defendant's  failure  to  file  his  trans- 
script  pursuant  to  that  notice. 

It  sufficiently  appears  that  the  present  ap- 
peal was  taken  after  the  right  to  take  it  had 
been  exhausted,  and  it  Is  therefore  dismissed. 


WEBSTER  V.  BOTER. 
(Supreme  Ciourt  of  Oregon.    Oct  5,  1916.) 

Justices  ot  thk  Pea.cx  <g=»8  —  Txnubk  — 

"CoTJBT"—"  Judge.  " 
Within  Const,  art  7,  §§  1,  2,  as  amended  No- 
vember 8,  1910,  providing  that  the  judicial  pow- 
er shall  be  vested  in  the  Supreme  Court  and 
such  other  courts  as  may  be  created  by  law, 
that  the  judges  thereof  shall  be  elected  for  six 
years,  and  that  the  courts  and  judicial  system, 
except  as  expressly  changed  by  the  amendment 
shall  remain  as  at  present  till  otherwise  provid- 
ed, a  justice's  court  is  a  "court"  and  a  justice 
of  the  peace  a  "judge";  the  original  sections  pro- 
viding for  justices  of  the  peace  with  Umited 
judicial  powers. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  fS  11-14,  56;  Dec.  Dig. 
<B'  ">8» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Court;  Judge.] 


In  Batac.  Appeal  from  Clrcnlt  Court,  Mail- 
on  County;    William  Galloway,  Judge. 

Action  for  Injunction  by  Daniel  Webster 
against  17.  G.  Boyer.  From  an  adverse  de- 
cree, defendant  appeals.    Affirmed. 

The  complaint  shows  that  at  the  general 
election  for  1912  the  plaintUt  was  elected 
justice  of  the  peace  for  Salem  precinct,  in 
Marion  county,  and  still  holds  said  office; 
that  at  the  primary  nominating  election  held 
in  May,  1916,  R.  C.  Wygant  was  nominated 
for  Justice  of  the  peace  for  said  precinct, 
and  a  certificate  of  nomination  issued  to  blm ; 
that  the  defendant,  the  county  clerk,  unless 
restrained,  will  place  the  name  of  said  Wy- 
gant upon  the  offlxdal  ticket  to  be  voted  at  the 
ensuing  November  election,  and,  as  the  said 
Wygant  Is  the  only  candidate  for  said  office, 
the  defendant  will  after  such  election  issue 
to  him  a  certificate  of  election,  thereby  caus- 
ing irreparable  lnjui7  and  interminable  confu- 
sion by  reason  of  the  fact  that  there  will  be 
two  persons  each  claiming  to  hold  and  exer- 
cise the  duties  of  Justice  of  the  peace  in  said 
precinct  Other  allegations  not  necessary 
to  detail  here  appear.  The  prayer  of  the 
complaint  is  for  an  order  enjoining  defend- 
ant from  placing  Wygant's  name  up'on  the 
ballot  That  part  of  the  Constitution  ap- 
plicable to  this  case  is  found  In  sections  1 
and  2,  art  7,  as  amended  November  8,  1910, 
which  are  as  follows: 

"The  judicial  power  of  the  state  shall  be  vest- 
ed in  one  Supreme  Court  and  in  such  other 
courts  as  may  from  time  to  time  be  created  by 
law.  The  judges  of  the  Supreme  and  other 
courts  shall  be  elected  by  the  legal  voters  of  the 
state  or  of  their  respective  districts  for  a  term  of 
six  years.  *  *  *  The  courts,  jurisdiction,  and 
judicial  system  of  Oregon,  except  so  far  as  ex- 
pressly changed  by  this  amendment  shall  re- 
main as  at  present  constituted  until  otherwise 
provided  by  law.    •    •    • " 

There  was  a  demurrer  to  the  complaint, 
which  being  overruled,  and  defendant  refus- 
ing to  plead  further,  there  was  a  decree  en- 
joining defendant  from  placing  the  name  ot 
R.  C.  Wygant  upon  the  ballot,  from  which 
decree  defendant  appeala 

Ernest  R.  Rlngo,  DIst.  Atty.,  of  Salem,  for 
appellant  McNary  &  McNary  and  E.  M. 
Page,  all  of -Salem,  for  respondent 

McBRIDE,  J.  (after  stating  the  facta  as 
above).  Two  questions  are  raised  by  the 
briefs  ufton  this  appeal :  Is  a  justice's  court 
a  "court,"  and  Is  a  justice  of  the  peace  a 
"judge"  within  the  meaning  and  Intent  of 
sections  1  and  2  of  article  7  of  the  Constitu- 
tion? We  answer  both  questions  in  the  af- 
firmative. Sections  1  and  2  of  article  7  of 
our  original  Constitution  were  as  follows: 

"The  judicial  power  of  the  state  shall  be  vest- 
ed in  a  Supreme  Court  circuit  coorts,  and  coun- 
ty court,  which  shall  be  courts  of  record,  having 
general  jurisdiction,  to  be  defined,  limited,  and 
regulated  by  law,  in  accordance  with  this  Con- 
stitution. Justices  of  the  peace  may  also  be  in- 
vested with  limited  judicial  powers,  and  mu- 
nicipal courts  may  be  created  to  administer  the 
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regolationg  of  lacoroorated  towns  and  cities. 
Tbe  Supreme  Court  shall  consist  of  four  juB- 
tices,  to  be  chosen  in  districts  by  the  electors 
thereof,  who  shall  be  citizens  of  the  United 
States,  and  who  shall  have  resided  in  the  state 
at  least  three  years  next  preceding  their  elec- 
tion, and  after  their  election,  to  reside  in  their 
respective  districts.  The  number  of  justices  and 
districts  may  be  increased,  but  shall  not  exceed 
five,  until  the  white  population  of  the  state  shall 
amount  to  one  hundred  thousand,  and,shall  never 
exceed  seven;  and  the  boundaries  of  districts 
may  be  changed,  but  no  change  of  district  shall 
have  the  effect  to  remove  a  judee  from  office,  or 
require  him  to  change  his  residence  without  bis 
consent" 

It  will  be  observed  tbat  tbe  aectiona  as 
ameiAled  omit  all  reference  to  justices  of  tbe 
peace  eo  nomine,  but  vest  judicial  x>ower  in 
tbe  Supreme  Court  and  "such  other  courts  as 
may  from  time  to  time  be  provided  by  law." 
But  for  the  proviso  In  section  2  of  article  7, 
tbe  whole  system  of  circuit  courts,  county 
courts,  and  justices'  courts  would  bave  been 
repealed.  If  justices'  courts  exist  now.  It  is 
because  tbey  are  Included  among  the  courts 
preserved  by  the  terms  of  section  2.  It  Is 
not  conceivable  tbat  the  framers  of  the 
amended  article  7  Intended  to  abolish  jus- 
tices' courts  and  tbus  leave  a  hiatus  In  our 
judicial  system  to  be  filled  by  subsequent  leg- 
islation. The  Constitution  of  Georgia  (sec- 
tion 1,  art.  6)  Is  similar  to  our  original  Con- 
stitution In  respect  to  tbe  distribution  of 
judicial  powers.    It  reads: 

"The  judicial  powers  of  this  state  shall  be 
vested  In  the  Supreme  Court,  superior  courts, 
courts  of  ordinary,  and  justices  of  the  peace." 

In  State  v.  Port  (0.  0.)  3  Fed.  117, 123,  the 
court  In  construing  tbls  provision  says: 

"A  justice  of  the  peace  is  therefore  an  officer, 
dothed  with  judicial  powers,  when  acting  in  his 
capacity,  and  within  his  jurisdiction  he  is,  to  all 
intent  and  purposes,  a  court." 

See,  also,  TIssler  v.  Bheln,  130  HI  110,  22 
N.  E.  848 ;  Scott  v.  Spiegel,  67  Conn.  849,  35 
Atl.  262. 

In  our  statutes  and  reports,  as  well  as  In 
common  parlance,  the  proceedings  before  a 
justice  of  the  peace  are  always  referred  to 
as  proceedings  In  "justices'  courts,"  and  It  Is 
only  fair  to  presume  that  when  the  amend- 
ment of  1910  speaks  of  courts  It  was  Intended 
to  Include  all  courts  and  all  tribunals  then 
generally  called  and  recognized  as  courts. 
Being  by  the  Constitution  Invested  with  judi- 
cial powers,  it  would  seem  to  follow  naturally 
that  a  justice  of  the  peace  Is  a  judge.  By 
title  be  Is  a  justice  of  the  peace,  by  function 
he  is  a  judge — just  as  judges  of  this  court 
are  by  title  justices,  and  by  function  judges. 
In  New  York  it  has  been  frequently  held  that 
statutes  relating  to  judges  should  be  con- 
strued as  applying  to  justices  of  the  peace. 
Thus,  where  the  statute  declared  that  no 
judge  of  any  court  could  sit  In  any  cause  In 
which  he  was  Interested,  It  was  held  tbat 
the  term  "judge"  included  a  justice  of  the 
peace.  Edwards  t.  Bussell,  21  Wend.  (N. 
X.)  63;    Baldwin  v.  McArthur,  17  Barb.  (N. 


T.)  414;  Foot  v.  Morgan,  1  HIU  (N.  T.)  654. 
And  BO,  where  the  statute  declared  tbat  no 
judge  of. any  court  should  bave  a  voice  In 
the  decision  of  any  cause  In  which  he  bad 
been  attorney  or  solicitor,  it  was  held  tbat 
a  justice  of  the  peace  was  a  judge  within  the 
meaning  of  tbe  law.  Carrlngton  v.  Andrews, 
12  Abb.  Prac.  (N.  Y.)  348. 

We  are  of  the  opinion  that  a  justice's  court 
is  a  court  and  a  justice  of  tbe  peace  a  judge 
within  tbe  meaning  and  intent  of  sections  1 
and  2,  art.  7,  of  tbe  Constitution,  as  amended 
In  1910;  and  that  plalnUff  is  entitled  to  hold 
tbe  office  of  Justice  of  the  peace  for  tbe  term 
of  six  years  from  January  1,  1913. 

The  decree  of  the  circuit  court  is  affirmed. 


BERTIN  &  liEPORI  v.  MATTISON  et  al. 
(Supreme  C!ourt  of  Oregon.    Oct  3,  1916.) 

1.  Appeal  and  Ebbob  ®=>1198— Dispositior 
—Following  Mandate  of  Supbeme  Cotjbt. 

Where  the  mandate  of  the  Supreme  Court 
directs  specifically  what  judgment  shall  be  en- 
tered by  the  lower  court,  the  latter's  duty  is  to 
follow  the  direction  implicitly ;  it  being,  in  ef- 
fect, tbe  judgment  of  the  Supreme  Court,  which 
the  lower  court,  after  entering,  has  no  authority 
to  set  aside,  or  to  grant  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4668;   Dec.  Dig.  (8=1198.] 

2.  Appeal  and  Ebbob  «=>14(2)  —  Judsiucnt 
ON  Remand. 

An  appeal  does  not  He  from  a  judgment  en- 
tered by  the  lower  court  pursuant  to  the  man- 
date of  the  Supreme  Court  in  tbe  absence  of 
suggestion  that  the  judgment  and  mandate  are 
broader  than   essential. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  48,  64;  Dec.  Dig.  <S=»14(2).] 

In  Banc.  Appeal  from  Circuit  Court,  Clat- 
sop County;   J.  A.  Eakln,  Judge. 

Action  by  Bertin  &  Leporl  against  N.  Mat- 
tlson,  Martin  Franciscovlch,  and  Paul  Bakot- 
ich.  There  was  verdict  for  plalntltts  against 
defendant  Franciscovlch,  whereupon  plain- 
tiffs moved  for  judgment  on  the  verdict 
against  Franciscovlch,  while  tbe  latter  moved 
for  a  judgment  noa  obstante  against  plain- 
tiffs, which  motion  was  allowed,  plaintiffs 
appealing,  the  judgment  being  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  judgment  for  plaintiffs,  which  was  done, 
defendant  Franciscovlch  moving  for  a  new 
trial  and  appealing  from  denial  thereof.  Ap- 
peal dismissed. 

M.  B.  Meacbam,  of  Portland,  and  C.  W. 
Mulllns,  of  Astoria,  for  the  motion.  O.  G. 
&  A.  C.  Fulton,  of  Astoria,  opposed. 

McBBIDB,  J.  This  Is  a  motion  to  dis- 
miss an  appeal.  The  circumstances  are  as 
follows:  On  June  29,  1912,  plalntUIs  brought 
an  action  to  recover  from  defendants  upon  a 
promissory  note.  By  a  plea  In  abatement 
defendants  challenged  plaintiffs'  right  to 
maintain  the  action,  and  prevailed  In  tbe 
lower  court,  but  upon  appeal  here  the  judg- 
ment was  reversed,  and  the  cause  remanded 
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to  the  circuit  court  for  further  proceedingB. 
Bertln  &  Lepori  y.  Mattlson,  09  Or.  470,  139 
Paa  830.  Thereafter  FranctecoTlch  and 
Bakotlch  answered  to  the  merits,  and  upon 
a  trial  before  a  jury  a  verdict  was  returned 
In  favor  of  plaintiffs  and  against  defendant 
Franclscovlch.  Thereupon  plaintiffs  moved 
for  Judgment  on  the  verdict  against  Fran- 
clscovlch, defendant  Bakotlch  moved  for  a 
Judgment  for  costs  against  plaintiffs,  and 
defendant  Franclscovlch  moved  for  a  Judg- 
ment non  obstante  against  plaintiffs,  which 
motion  was  allowed.  Plaintiffs  appealed  to 
this  court,  where  the  judgment  was  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  enter  a  judgment  for  plain- 
tiffs. Bertln  &  Lepori  v.  Mattlson,  157  Pac. 
153.  Within  one  day  after  the  judgment  upon 
the  mandate  was  entered  defendant  Fran- 
clscovlch moved  for  a  new  trial,  which  being 
denied,  he  caused  a  bill  of  exceptions  to  be 
prepared  and  signed  and  brought  his  appeal 
to  this  court. 

[1, 2]  The  rule  seems  to  be  invariable  that, 
where  the  mandate  of  the  Supreme  Court 
directs  speclflcally  what  judgment  shall  be 
entered  by  the  lower  court,  its  duty  is  to  fol- 
low that  direction  Implicitly;  It  beine.  In 
effect,  the  judgment  of  the  Supreme  Court 
3  Cyc.  481 :  2  R.  O.  I/,  p.  33, 1 12 ;  S  C.  J.  541, 
8  378;  Apex  Transportation  Co.  v.  Oarbade, 
32  Or.  582,  52  Pac.  573,  54  Pac.  367,  882,  62 
L.  R.  A.  513 ;  State  v.  Anthony,  65  Mo.  App. 
543.  Being  in  effect  the  judgment  of  the  su- 
preme court,  the  lower  court  has  no  authori- 
ty after  entering  such  judgment  to  set  it 
aside  or  to  grant  a  new  trial.  State  v.  An- 
thony, supra.  An  appeal  from  such  judgment 
would  be,  in  effect,  an  appeal  to  this  court 
from  its  own  judgment.  It  is  possible  that 
the  judgment  and  mandate  here  was  broader 
than  was  essential,  and  that  upon  a  showing 
that  defendants  desired  to  question  the  rul- 
ings of  the  lower  court  in  the  admission  or 
rejection  of  testimony,  or  for  any  other  rea- 
son, the  order  would  have  been  restricted  to 
directing  the  lower  court  to  set  aside  the 
Judgment  non  obstante,  and  thereafter  to 
take  such  further  proceedings  as  should  seem 
proper.  Such  was  the  mandate  in  the  case  of 
Flsk  V.  Henarle,  15  Or.  89,  13  Pac.  760,  cited 
by  defendants'  counsel,  and  that  very  clr^ 


cnmstanoe  distinguishes  that  case  from  the 
one  at  bar.  But  in  this  case,  as  in  Apex 
Transportation  Co.  t.  Garbade,  supra,  in  the 
absence  of  such  a  suggestion,  we  must  hold 
the  judgment  conclusive,  and  not  appealable. 
There  Is  a  contention  by  plaintiffs  that  de- 
fendant Franclscovlch  should  be  penalized 
for  a  frivolous  appeal ;  but  since  the  amend- 
ment of  the  statute  relating  to  appeals  (Laws 
1911,  p.  152)  there  has  been  no  case  in  this 
court  involving  this  question,  and  some  of  the 
provisions  of  that  amendment  furnish  at 
least  plausible  ground  for  his  contention. 
While  we  must  resolve  the  contention  against 
him,  we  find  it  far  from  frlvoloua. 
The  appeal  is  dismissed. 


FOREMAN  V.  SCHOOL  DIST.  NO.  26  OP 
COLUMBIA  COUNTI. 

(Supreme   Court  of  Oregon.     Oct   24,   1916.) 

On  petition  for  rehearing.   Denied. 
For  former  opinion,  see  169  Paa  1156. 

BENSON,  J.  In  a  very  earnestly  argued 
petition  for  rehearing,  counsel  for  appellant 
urges  that  the  original  opLolon  herein  is  in- 
consistent with  the  law  as  announced  in  the 
case  of  Richards  v.  School  District  No.  1,  78 
Or.  621,  153  Pac.  482,  L.  R.  A.  1916C,  789; 
but  a  careful  consideration  of  both  opinions 
does  not  sustain  the  contention.  The  Rich- 
ards Case  is  based  upon  laws  1913,  c.  37, 
which  is  applicable  only  to  districts  having 
a  population  of  20,000  or  more  persons,  while 
the  case  at  bar  is  controlled  entirely  by  the 
provisions  of  chapter  172,  Laws  1913.  The 
distinction  between  the  two  acts  is  so  dear, 
and  the  exposition  of  the  law  as  expressed 
in  chapter  172  so  explicitly  stated  in  the 
former  opinion  herein,  as  to  require  no  far- 
ther discussion.  The  vast  difference  in  the 
facts  of  the  two  cases  only  emphaslsKs  the 
correctness  of  the  conclusion  heretofore 
reached. 

Petition  for  rehearing  is  denied. 

MOORE,  C.  J.,  and  BURNETT  and  HAR- 
RIS, J  J.,  concur. 
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Onr  OF  LOS  AI^OBIiES  T.  OBNTBAIi 

TRUST  CO.  OF  NEW  XOBK  et  aL 

(L.  A.  8663.) 

(Supreme  Court  o{  California.     Sept  11,  1916. 

Rehearing  Denied  Oct  9,  1916.) 

MuNioiPAi.  CoBPOBATioNS  4=9269(1)— Stbeets 
—  Railboad  Cbossino  —  "Municipal  Ar- 
FAIB8"— ConemnrnONAi,  Pbovisions. 
Const  art  11,  I  6,  provides  that  city  char- 
tei«  adopted  thereunder  shall  not  be  subject  to 
control  by  general  laws,  so  far  as  municipal 
affairs  are  concerned.  The  charter  of  the  city 
of  Los  Angeles  (St  1889,  p.  466),  as  amended 
March  25,  1911  (St  1911,  p.  2001)  authorizes 
the  city  to  establish,  lay  out  open,  or  vacate 
streets  and  crossings,  to  acquire  real  property 
for  the  exercise  of  its  powers,  and,  to  regulate 
the  operation  of  railroads  and  other  public 
utilities  within  the  city.  Const  art  12,  |  23, 
reserves  to  each  incorporated  city  all  control 
of  public  utilities,  other  than  the  fixing  of  rates, 
unless  the  city  by  a  vote  transfers  such  control 
to  the  Railroad  Commission,  and  Public  Utili- 
ties Act  of  1911  (Sp.  Sess.  1911,  p.  40),  S  43, 
provides  that  no  grade  crossing  shall  be  made 
without  the  permission  of  the  Railroad  Commis- 
sion, and  aection  82  thereof  reserves  the  same 
control  to  cities,  as  that  given  by  Const  art 
12,  I  23,  Code  Civ.  Proc.  {  1247,  gives  the  supe- 
rior court  jurisdiction  to  regulate  the  mode  of 
making  crossings,  condemnation,  etc.  Held,  that 
the  city,  which  had  not  elected  to  malie  such 
transfer  to  the  Railroad  Commission,  had  the 
power  to  lay  out  and  regulate  streets,  such  mat- 
ters being  clearly  "municipal  affairs,"  and  the 
inddental  power  to  regulate  the  construction 
of  railroads  and  to  open  a  street  across  an  ex- 
isting road,  to  regulate  the  railroad  at  such 
crossing,  and  to  acquire  land  for  such  purpose, 
so  that  it  might  open  a  street  across  a  railroad, 
acquire  land  ther^or,  and  rej^ulate  the  use  of  a 
crossing  without  the  permission  of  the  Railroad 
Commission. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  §g  718,  720,  722 ;  Dec 
Dig.  «=»269(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Municipal  Affairs.] 

In  Banlc  Appeal  from  Superior  Court,  Los 
Angeles  County;  Clias.  Monroe,  Judge. 

Proceedings  by  ttie  City  of  Imb  Angeles 
against  the  Central  Trust  (kimpany  of  New 
Tork  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

J.  W.  McKlnley,  Frank  Karr,  and  A.  W. 
Asbbnrn,  Jr.,  all  of  Los  Angeles,  and  JoUne, 
Larkln  ft  Rathbone,  and  Mnrray,  Prentice  & 
Howland,  all  of  New  York  Ci^,  for  appel- 
lants. Albeit  Lee  Stephens,  City  Atty.,  and 
Charles  S.  Bnmell,  Asst  City  Atty.,  both  of 
Los  Angeles,  for  respondent.  Max  Thelen 
and  Douglas  Brookman,  both  of  San  Fran- 
cisco, for  Railroad  Commission. 

SHAW,  J.  The  defendants  appeal  from 
the  Judgment.  By  regular  proceedings  nnder 
the  Street  Opening  Act  of  1903  (St  1903,  p. 
876),  and  subsequent  amendments  thereto,  the 
dty  council  of  Los  Angeles  ordered  the  open- 
ing of  Arlington  street  across  a  strip  of  land 
owned  in  fee  by  tlie  defendant  Southern  Pa- 
dflc  Company  and  used  by  it  as  a  part  of  its 
right  of  way  for  its  railroad,  and  directed 
the  city  attorney  to  bring  an  action  in  the 


name  of  the  dty  for  the  condemnation  of  the 
interest  of  the  defendants  in  the  land  neces- 
sary to  be  taken  for  said  crossing.  This  ac- 
tion was  begun  in  pursuance  of  said  order. 
Upon  the  trial  the  parties  stipulated  that  the 
condemnation  of  the  lands  by  the  city  for 
street  purposes  should  not  Interfere  with  nor 
prejudice  the  defendants  in  the  use  of  said 
land  for  the  maintenance  and  operation  of 
Its  railroad  thereon,  and  that  with  that  con- 
dition appended  to  the  right  to  open  and  use 
the  street,  the  value  of  the  land  to  be  taken 
was  $10.  The  court  below  found  the  neces- 
sary fads  regarding  the  proceedings  for  the 
opening  of  the  street  and  the  right  of  the 
dty  to  condemn  the  land  and,  In  pursuance 
of  the  stipulation,  entered  Judgment  of  con- 
demnation, fixing  the  value  of  the  land  taken 
at  ?10.  Proceedings  to  open  the  street  were 
begun  on  December  26,  1911.  This  action 
was  begun  in  April,  1912,  and  Judgment  was 
given  in  May,  1913. 

The  appellants  base  their  appeal  upon  sec- 
tion 43  of  the  Public  UUUUes  Act  of  1911, 
which  took  effect  March  23,  1912  (Special 
Sess.  1911,  p.  18),  providing  that  no  grade 
crossings  of  any  railroad  by  a  street,  or  of 
any  street  by  a  railroad,  shall  be  made  with- 
out the  permission  of  the  Railroad  Commis- 
sion first  obtained,  that  the  Commission  shall 
have  power  to  refuse  or  grant  such  permis- 
sion upon  such  terms  and  conditions  as  it 
may  prescribe,  and  that  it  shall  have  exclu- 
sive power  to  determine  and  prescribe  the 
manner  and  place  of  making  such  crossings, 
and  to  abolish  such  crossings,  at  its  pleasure. 
Their  position  is  that  this  provision  with- 
holds from  the  superior  court  Jurisdiction  to 
entertain  the  condemnation  suit  for  the  open- 
ing of  the  street  across  a  railroad  in  opera- 
tion nntH  after  the  permission  of  the  Rail- 
road (Commission  shall  have  been  obtained. 
If  section  43  is  in  force  in  the  dty  of  Los 
Angeles,  and  is  to  be  construed  as  claimed  by 
appellants,  the  effed  would  be  that  the  land 
for  the  crossing  cannot  be  acquired  by  con- 
demnation, nor  the  crossing  Itself  estab- 
lished, until  after  the  Railroad  Commission 
has  consented  thereto,  and  then  only  upon 
compliance  with  the  conditions  which  it  may 
prescribe. 

It  is  contended  by  the  respondent  that,  con- 
ceding the  statute  to  have  this  effed,  it 
would  not  divest  the  superior  court  of  Juris- 
diction, but  would  give  the  court  power  to 
entertain  the  action  and  render  its  Judgment 
of  condemnation,  leaving  the  dty  to  make 
its  application  to  the  Railroad  Commission 
after  having  acqnlred  title  to  the  land  in  the 
condemnation  proceeding.  To  this,  objection 
Is  made  on  the  ground  that  It  would  be  futile 
to  subjed  the  property  owner  to  the  expense 
of  the  litigation  necessary  to  obtain  the  Judg- 
ment of  condemnation  before  it  could  be 
known  whether  the  crossing  could  be  estab- 
lished at  that  point  or  not,  and  that  the  dam- 
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ages  could  not  be  estimated  until  the  condi- 
tions regulating  its  maintenance  were  pre- 
scribed. We  do  not  tblnk  It  necessary  to  de- 
termine the  question  thus  presented.  We 
hare  concluded  that  the  aforesaid  section  of 
the  Public  Utilities  Act  does  not  apply  to 
street  openings  and  railroad  crossings  within 
the  city  of  Los  Angeles. 

The  power  of  the  Legislature  to  pass  the 
Public  Utilities  Act  is  derived  from  the  pro- 
visions of  section  23,  art.  12,  of  the  Constitu- 
tion. This  constitutional  provision  reserved 
to  every  incorporated  city  all  the  powers  of 
control  over  public  utilities  relating  to  the 
making  and  enforcement  of  local,  police, 
sanitary  and  other  regulations,  other  than 
the  fixing  of  rates,  which  are  vested  In  such 
dty,  unless  the  dty  by  popular  vote  chooses 
to  transfer  the  same  to  the  Railroad  Com- 
mission. Section  82  of  the  Public  UtlUties 
Act  In  substantially  Identical  terms  makes 
the  same  reservation  In  favor  of  cities.  The 
dty  of  Los  Angeles  has  never  elected  to 
malce  such  transfer.  Consequently  It  still  re- 
tains unimpaired  all  Its  regulatory  powers  of 
control  over  public  utilities,  except  rate  fix- 
ing. Section  6,  art  11,  also  provides  that 
city  charters  framed  and  adopted  under  the 
provision^  of  that  article  shall  not  be  subject 
to  or  controlled  by  general  laws,  so  far  as 
municipal  affairs  are  concerned.  The  amend- 
ment of  1914  to  section  6  uses  different  terms, 
but  does  not  change  the  effect,  and  It  still 
leaves  such  dty  charters  paramount  to  gen- 
eral laws  with  respect  to  municipal  affairs. 
The  charter  of  the  dty  of  Los  Angeles,  as 
amended  on  March  26,  1911  (Stats.  1911,  p. 
2061),  gave  to  that  dty  the  following  powers: 

"To  establish,  lay  out,  open  •  •  •  or  va 
cate,  •  •  •  streets,  •  •  •  crosringB, 
*  *  *  and  other  public  places."  (Section  2, 
Bubd.  13);  also  "to  acquire  by  •  •  •  con- 
demnation •  •  •  real  property  •  •  • 
within  or  without  the  city,  necessary,  ♦  •  * 
for  the  ezerdse  of  the  powers  of  the  corporanon" 
(section  2,  subd.  16) ;  also  "to  regulate,  subject 
to  the  provisions  of  the  Constitution  of  the 
state  of  California,  the  construction  and  opera- 
tion of  railroads,"  and  other  public  utilities  in 
their  operations  witliln  the  city  (section  2,  subd. 
30). 

The  charter  of  1889  and  the  amendments 
of  1905  and  1909  to  section  2  thereof  gave 
to  the  dty  similar  powers.  St.  1889,  p.  457; 
St.  1905,  p.  994 :    St  1909,  p.  1291. 

The  opening,  laying  out,  and  Improving  of 
streets  within  a  city,  and  the  regulation  of 
the  manner  of  their  use,  are  matters  of  much 
greater  concern  to  Its  inhabitants  than  to  the 
people  of  the  state  at  large,  and  they  are  clear- 
ly munldpal  affairs,  the  control  of  which  has 
always  been  deemed  within  the  proper  scope 
of  munldpal  powers.  Slnton  v.  Ashbury,  41 
Cat  631 ;  People  v.  Holladay,  93  Cal.  248, 29 
Pac.  64,  27  Am.  St  Rep.  186;  Hellman  v. 
Sboulters,  114  CaL  149,  44  Pac.  915,  46  Pac. 
1057 :  Byrne  v.  Drain,  127  Cat  667,  60  Pac, 
433.  Tbepowertoestablish,  layout,  and  open 
streets,  and  crossings  thereof,  and  to  regu- 
late the  construction  and  operation  of  rail- 


roads within  the  dty,  Includes  the  power  to 
open  a  street  across  an  existing  railroad  as 
well  as  anywhere  else  within  the  dty,  and 
to  regulate  the  operations  of  the  railroad  at 
such  crossing  as  well  as  elsewhere.  The 
power  to  acquire  land  for  that  purpose  ap- 
plies as  well  to  the  land  of  a  railroad  com- 
pany as  to  that  of  any  other  person.  The 
charter,  therefore,  vested  In  the  dty  of  Loj 
Angeles  the  power  to  open  this  street  across 
the  defendants'  railroad,  to  acquire  such  in- 
terest In  the  land  as  was  necessary  for  that 
purpose,  and  to  regulate  the  manner  in  wbicta 
the  crossing  should  be  maintained,  guarded, 
and  protected  by  the  railroad  company  and 
the  munldpal  authorities,  respectively.  Be- 
ing munldpal  affairs  the  provisions  of  the 
charter  on  the  subject  are  paramount  and 
supersede  general  laws  which  would  other- 
wise apply  theKto,  so  far  as  operations  with- 
in the  dty  are  concerned.  Law  ▼.  San  Fran- 
cisco, 144  CaL  391,  77  Pac  1014;  Fritz  v.  San 
Francisco,  132  Cal.  877,  64  Pae  666;  Byrne 
V.  Drain,  supra;  Barber,  etc.,  Co.  v.  Costa, 
171  CaL  138,  162  Pac.  298. 

Therefore,  if  we  regard  the  Public  Util- 
ities Act  as  a  general  law  on  the  subject  and 
consider  it  independently  of  any  siiedal  au- 
thority to  legislate  upon  that  subject  given  to 
the  Legislature  by  the  provisions  of  section 
23,  art  12,  of  the  C!onstltutlon,  the  oondu- 
slon  is  Inevitable  that  the  charter  provisions 
override  those  of  the  Public  ntilities  Act  on 
the  subject  so  far  as  the  same  would  other- 
wise apply  to  the  dty  of  Los  Angdes. 

If  we  consider  the  Public  Utilities  Act  as 
an  exerdse  of  the  power  to  legislate  over 
public  utilities  specially  given  to  it  by  the 
last-dted  section  of  the  Constitution,  we  find 
that  the  Legislature  Is  restricted  In  its  pow- 
ers by  the  aforesaid  proviso,  declaring  that  all 
powers  theretofore  vested  in  a  dty  respert- 
ing  the  local  control  of  public  utilities  shall 
remain  unimpaired,  until  sudi  dty  has  voted 
to  transfer  such  powers  to  the  Railroad 
Commission;  that  these  powers.  In  dties 
such  as  Los  Angeles,  are  reserved  to  the  dty, 
and  hence  that  they  are  unaffected  by  any 
act  of  the  Legislature  purporting  to  confer 
power  of  that  charactor  upon  the  Railroad 
Commission.  For  tbeae  reasons  we  are  of 
the  opinion  that  the  provision  of  the  Public 
Utilities  Act  has  no  application  to  this  case. 

It  is  contended,  however,  by  the  appellants, 
and  also  in  a  brief,  filed  amlcoa  cnriie  on 
behalf  of  the  Railroad  Commission,  that  the 
dty  of  Los  Angdes  never  possessed  the  pow- 
er to  regulate  the  place  and  manner  of  mak- 
ing crossings  of  streets  and  railroads  within 
Its  limits,  because,  as  they  say,  section  124? 
of  the  Code  of  Civil  Procedure,  enacted  In 
1872,  vested  in  the  superior  court  the  power 
to  make  such  regulations  whmever  they 
should  be  Involved  in  a  condemnation  suit 
The  provision  of  that  section  is  as  follows: 
"The  court  shall  have  power— 

"1.  To  regulate  and  determine  the  place  and 
manner  of  making  oonnectloaa  and  erowings, 
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or  of  enjosinc  tite  common  nse  mentioned  in  the 
fifth  subdiTision  of  section  twelve  hundred  and 
forty." 

If  section  1247  were  construed  to  give  the 
superior  court  power  to  determine  the  places 
where  public  streets  should  be  allowed  to 
cross  existing  railroads  and  to  make  regula- 
tions governing  the  manner  of  making  such 
crossings,  it  would  confer  legislative  power 
upon  the  Judicial  department  of  the  state, 
The  opening  and  maintaining  of  public 
streets  and  the  regulation  of  the  manner  of 
making  crossings  of  streets  and  railroads  so 
as  to  promote  the  public  safety  and  welfare 
are  legislative  functions,  and  hence  It  may  be 
doubted  if  under  article  3  of  the  Constitu- 
tions of  1849  and  1879  such  functions  could 
be  given  to  the  superior  court  by  the  Legis- 
lature. Wulzen  ▼.  Board,  101  CaL  21,  26,  35 
Pac.  363,  40  Am.  St  Rep.  17 ;  People  v.  Prov- 
Ines,  84  CaL  532;  Smith  v.  Strother,  68  CaL 
196,  8  Pac,  862.  Perhaps  the  power  so  given 
extends  only  to  the  making  of  such  provi- 
sions in  the  Judgment  of  condemnation  as 
may  be  appropriate  to  preserve  the  rights  of 
the  respective  parties,  having  reference  to 
the  compensation  to  be  made  for  the  taking, 
and  to  secure  to  them  the  guaranty  of  the 
fifth  (now  the  seventh)  subdivision  of  section 
1240  and  of  section  1242  that  the  property 
shall  be  taken  In  the  manner  most  compatible 
with  the  greatest  pnblic  good  and  the  least 
private  injury.  In  doing  so  the  court  must 
comply  with  existing  regulations  on  the  sub- 
ject made  by  the  legislative  department  We 
need  not  discuss  its  scope  in  this  direction, 
nor  decide  the  questions  which  might  arise 
concerning  it  Whatever  it  may  mean,  it 
cannot  prevail  over  the  provisions  of  the  city 
diarter  of  Los  Angeles,  above  quoted,  on  the 
subject,  so  far  as  to  Interfere  with  the  pow- 
ers of  the  dty  to  extend  and  open  streets. 
These  provisions  relate  to  municipal  affairs, 
and,  as  we  have  said,  they  are  paramount  to 
general  laws,  and  supersede  such  laws 
where  Inconsistent  therewith.  This  section 
of  the  Code  of  Civil  Procedure  is  not  to  be 
distinguished  in  this  respect  from  any  oth- 
er general  law  inconsistent  with  the  charter, 
and  it  falls  within  the  rule  above  applied  to 
the  Public  Utilities  Act  considered  independ- 
ently of  the  special  legislative  authority  giv- 
en by  section  23,  art  12,  of  the  Constitution. 
The  power  to  open  a  street,  establish  the 
crossing,  and  regulate  the  use  thereof,  and  the 
manner  of  making  it,  were  therefore  vested 
in  the  city  of  Los  Angeles  at  the  time  the 
Public  Utilities  Act  and  section  23,  afore- 
said, became  the  law,  and  by  virtue  of  the 
reservation  in  said  section  23  and  of  section 
82  of  the  act,  if  not  otherwise,  they  remain 
vested  in  the  dty,  and  not  in  the  Railroad 
Commission,  anytiiing  In  section  1247  of  the 
Code  of  Civil  Procedure  to  the  contrary  not- 
withstanding. 

This  conclusion  disposes  of  the  case,  and 


settles  all  tbe  questions  presented  by  the 
record. 
The  Judgment  la  affirmed. 

We  concur:  ANGBLLOTTI,  O.  J.;  SLOSS, 
J.;   L0RI6AN.  J.;   LAWLOR,  J. 

HBNSHAW,  J,  (concurring).  I  concur  in 
the  foregoing  opinion  and  Judgment.  I  do  so 
because  I  agree  with  my  Associates  that  the 
law  is  so  written.  One  may  be  permitted, 
however,  to  express  the  regret  that  the  law 
Itself  is  not  otherwise.  Touching  a  public 
utility  operating  wholly  within  tbe  corporate 
limits  of  a  munldpallty,  no  reason  can  be 
perceived  why  Its  regulation  and  control 
might  not  with  propriety,  be  intrusted  to  the 
munldpal  authorities;  but  the  condition  is 
very  dlfTerent  where  the  operations  of  the 
utility  extend  beyond  the  boundaries  of  a 
dty  and  where  its  services  are  rendered  to 
several,  or  to  many  other  communities  and 
dtles.  In  such  cases  it  Is  manifest  that  the 
welfare  of  all  concerned  (of  the  utility,  of  the 
pnblic  and  of  the  state)  is  best  conserved  by 
placing  the  whole  control  under  a  single 
board  or  commission  (In  this  state,  the  Rail- 
road Commission)  empowered  to  adjust  all 
questions  which  may  arise,  in  the  light  of 
all  Interests  entitled  to  consideration.  But, 
as  pointed  out,  our  laws  are  designedly 
framed  so  as  not  to  do  this  thing,  and,  as 
framed,  they  must  be  given  effect 

I  concor:    MEILYIN,  J. 


PBABSON  V.  PARSONS.    (L.  A.  8768.) 
(Supreme  Court  of  California.    Sept  13,  1916.) 

1.  Saues  «=»71(6)—Cokstbuotiow— Notice  of 
Skuotion. 

Under  a  contract  providing  that  plaintiff 
would  buy  and  defendant  sell  26,000  budded 
orange  trees  of  standard  size,  the  buyer  to  have 
the  option  of  taking  them  at  one  year  old  or 
two  years  old  from  the  bud,  delivery  to  be  be- 
tween 1909  and  1911.  inclusive,  that  the  buyer 
should  notify  the  seller  one  month  before  tbe 
trees  were  budded  as  to  tbe  variety  which  he 
would  select  in  purchasing  tbe  trees  under  the 
contract  and  option,  and  that  the  buyer  should 
have  an  option  to  purchase  26,000  additional 
trees  on  the  same  terms,  a  notice  of  selection 
of  varieties  for  budding,  given  March  31,  1908, 
specifying  that  the  trees  to  be  purchased  were 
to  be  budded  to  certain  varieties,  applied  both 
to  those  bought  outright  and  to  those  bought 
under  the  option,  and  was  sufficiently  certain  as 
not  to  release  the  seller  from  delivery  of  the 
optional  number  of  trees. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  »  194,  196;  Dec  Dig.  «=>71(8).] 

2.  SAI.B8  4s»71(6)  —  CoNSTBuonoiT  of  Con- 
tract—I^bcisk  or  OFTiozf. 

A  notice  served  on  the  seller  March  13, 1909, 
that,  in  accordance  with  the  contract,  the  buyer 
would  take  25,000  standard  trees  one  year  from 
the  bud  for  delivery  in  April,  1900,  and  25,000 
standard  trees  two  years  from  the  bud  to  be 
delivered  between  January  1  and  July  1,  lAlO, 
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constitTitod  an  exercise  of  the  option  to  buy  tbe 
additional  trees. 

[Ed.  Note.— B'or  other  cages,  see  Bales,  Cent 
Dig.  it  IM,  195;    Dec.  Di«.  «8=71(5).] 

S.    SaUEB    «=381(5)   —   CiONSTBUCTION    OF   OON- 
TBACT— EXEBCISE   OF  OPTION— TiME. 

The  notice  of  the  buyer's  exercise  of  his  op- 
tion, given  March  13,  1909,  after  he  had  given 
notice  of  the  varieties  he  desired  in  time  for  the 
trees  to  be  budded  to  such  varieties,  and  in 
the  absence  of  anything  to  show  that  the  al- 
leged delay  caused  any  inconvenience  or  loaa 
to  the  seller,  was  given  within  a  reasonable  time 
after  the  making  of  the  contract. 

[Kd.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  {  221 ;   Dec.  Dig.  <S=»81(5).] 

4.   WiTNEeSES       <e=3l67— COMPETENOT— Tbans- 
ACTI0N8  WITH  DECEDENT. 

In  an  action  for  damages  for  the  refusal  of 
an  administrator  to  deliver  certain  orange  trees 
covered  by  an  option  contained  in  his  intes- 
tate's contract  to  sell,  testimony  of  the  plaintiff 
as  to  conversations,  etc.,  with  the  intestate  were 
inadmissible,  under  the  express  provision  of 
Code  CSV.  Proc.  {  1880,  subd.  3. 

[EM.  Note.— For  other  cases,  see  '^tnesses, 
Cent.  Dig.  i  703 ;   Dec.  Dig.  <S=>167.] 

Department  1.  Appeal  from  Superior 
Court,  lios  Angeles  County ;  Gavin  W.  Craig, 
JudRp. 

Action  by  George  M.  Pearson  against  Sid- 
ney J.  Parsons,  administrator  of  the  estate 
of  E.  E.  Hendrlck,  deceased.  Judgment  for 
defendant,  motion  for  new  trial  denied,  and 
plalntur  appeals.  Judgment  and  order  re- 
Tfirsoda 

See,  also,  160  Cal.  649,  117  Pac.  919;  159 
Pac.  1173. 

Miguel  Estudlllo  and  George  A.  French, 
both  of  Riverside,  for  appellant  Sidney  J. 
Parsons,  of  Los  Angeles,  for  respondent. 

SHAW,  J.  The  plaintiff  has  appealed  from 
the  Judgment  and  from  an  order  denying  a 
new  triaL  The  complaint  alleges  that  on  or 
about  November  12,  1906,  the  plaintiff  and  E. 
B.  Hendrlck  entered  into  an  agreement 
whereby  said  Hendrlck  agreed  to  sell  plain- 
tiff 25,000  orange  trees  at  a  price  therein  stat- 
ed; that  by  the  terms  of  said  agreement 
plalntlflf  was  given  an  option  to  purchase  25,- 
000  additional  trees  upon  the  same  terms  and 
conditions  as  provided  In  said  agreement  for 
the  purchase  of  the  first  25,000  trees ;  that  on 
or  about  February  20,  1907,  plaintiff  exer- 
cised and  took  up  said  option  by  notifying 
the  said  E.  E.  Hendrlck  of  his  intention  to 
porcliase  the  said  additional  trees;  that 
on  March  13,  1909,  plaintiff  notified  Hendrlck 
that  be  would  buy  under  said  option  25,000 
trees  to  be  delivered  between  January  1  and 
July  1, 1910;  that  Hendrick  died  October  25, 
1909;  that  thereafter,  on  April  22,  1910, 
plaintiff  demanded  of  J.  G.  McKlnney,  then 
the  administrator  of  the  estate  of  Hendrlck, 
the  delivery  of  10,000  trees,  and  on  June  25, 
1910,  the  delivery  of  14,200  trees,  all  in  ac- 
cordance with  the  terms  of  the  agreement 
and  the  option  therein  provided,  but  that  Mc- 
Klnney refused  to  make  delivery.     Parsons 


was  substituted  as  administrator  and  as  de- 
fendant after  the  action  was  begun. 

[1]  The  contract  sued  on  is  the  ccmtract 
that  was  under  consideration  In  Pearson  t. 
McKinney,  160  Cal.  649,  117  Pac.  919.  The 
action  there  determined  was  a  suit  for  the 
refusRl  to  deliver  the  first  25,000  of  the  bud- 
ded trees  covered  by  the  contract  The  pres- 
ent action  relates  exclusively  to  the  refusal 
of  McKlnney,  as  administrator  of  the  estate 
of  Hendrlck,  to  deliver  the  25^000  trees 
covered  by  the  option  given  by  said  con- 
tract The  contract  contained  the  following 
clause: 

"It  is  hereby  agreed  that  the  party  of  the  first 
part  shall  give  notice  to  the  party  of  the  second 
part  one  month  before  the  trees  are  budded  as  to 
the  variety  which  the  party  of  the  first  part  wUI 
select  in  purchasing  the  trees  as  per  this  con- 
tract and  the  option  hereinafter  set  forth." 

The  court  found  that  on  March  31,  1908, 
Pearson  gave  to  Hendrlck  a  notice  of  selec- 
tion of  varieties  for  budding,  but  that  at  said 
time  Person  had  not  exercised  or  accepted 
the  option  for  the  additional  25,000  trees,  and 
that  the  notice  did  not  refer  to  the  option, 
and  was  not  Intended  to  apply  thereta  It  al- 
so found  that: 

The  plaintiff  "did  not  within  a  reasonable 
time  after  the  making  of  the  contract,  or  at  all, 
accept  and  become  bonnd  to  the  said  El  E.  Hen- 
drick to  take  and  purchase  said  additional  25,000 
trees  mentioned  in  the  optional  portion  of  said 
contract" 

We  are  of  the  opinion  that  the  court  was 
wrong  upon  both  propositions. 

The  contract  first  provided  that  Pearson 
would  buy  and  Hendrick  would  sell  to  him 
"25,000  budded  trees  of  standard  size,"  Pear- 
son to  have  the  option  of  buying  them  "at  one 
year  old  or  two  years  old  from  the  bud."  and 
that  "the  delivery  of  said  trees  shall  be 
between  1909  and  1911,  Inclusive."  The  last 
clause  of  the  contract  was  the  one  giving  the 
option,  and  waa  as  follows: 

"In  consideration  of  the  covenants  and  agree- 
ments hereinbefore  mentioned,  the  party  of  the 
second  part  hereby  gives  to  tlie  party  of  the  first 
part  an  option  to  purchase  25,000  additional 
standard  trees  as  above  described,  upon  the  same 
terms  and  conditions  as  herein  provided  for  the 
purchase  of  the  first  25,000  ot  such  standard 
trees." 

The  notice  of  selection  of  varieties  for  bad- 
ding  given  on  March  31, 1908,  was  as  follows: 

"In  accordance  with  contract  between  6.  Bf. 
Pearson  and  E.  E.  Hendrick,  dated  the  12th  day 
of  November,  1906,  I  hereby  notify  you  that  the 
trees  which  I  am  to  purchase  under  said  con- 
tract I  wish  budded  to  the  following  varieties: 
20  per  cent.  Thompson  improved  navels;  26  per 
cent  Valencias ;  45  per  cent  Washington  navels, 
10  per  cent  Eureka  lemons." 

There  Is  no  ground  for  the  conclusion  that 
this  notice  did  not  apply  to  the  trees  to  be 
bought  under  the  option  as  well  as  to  those 
bought  outright  The  claose  providing  for 
such  notice  refers  to  the  trees  embraced  In 
the  option,  as  well  as  to  those  bought  out- 
right, and  its  terms  imply  that  one  selection 
should  serve  for  all  the  trees  to  be  bought 
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tinder  the  Bgreemeilt  Tbe  nottoe  of  stfec- 
tion  Includes  "the  trees  which  I  atn  to  pur- 
chase under  said  contract"  This  would 
Include  the  last  25,000  trees  as  w^  as  the 
first  25,000  trees,  and  It  refers  as  iaHbh  to 
one  as  to  the  other.  Furthermore,  It  aj^t^ears 
from  the  evidence  that  all  of  the  trees  of 
the  Pearson  stock  were  budded  during  the 
year  1908,  after  the  receipt  of  this  nodce,  and 
that  a  large  number  of  them  we're  budded  to 
the  varieties  named  ta  the  notice.  We  see 
no  ground  for  the  conclusion  that  Hendrlck 
was  released  from  the  obligation  to  sell  the 
optional  25,000  trees  by  reas6n  of  any  uilcer^ 
tainty  in  the  notice  of  selection  fbr  'budding; 

[2]  With  respect  to  the  exercise  of  the  op- 
tion the  conrt  found  that  it  Was  not  exer- 
cised on  the  20th  of  February,  1907,  as  al- 
leged. There  Was  evidence  by  a  witness  that 
in  1907  Pearson  handed  a  letter  to  Hendrlck, 
in  the  presence  of  the  witness,  saying  to  Hen- 
drlck  that  it  was  a  notice  stating  that  he 
would  take  50,000  of  those  dtms  trees  under 
a  contract  Because  of  this  evidence,  which 
was  not  contradicted  to  any  way,  it  Is  insist- 
ed that  the  finding  that  the  option  was  not 
then  exercised  Is  not  correct  The  court  far- 
ther fonnd,  however,  that  oh  March  13,  1009, 
Pearson  served  on  Hendrickthe  following  no- 
tice: 

"In  accordance  with  tbe  contract  between 
Pearson  and  Hendrick  dated  November  12,  1906, 
by  the  terms  of  which  I  am  to  buy  and  you  are 
to  sell  certain  nursery  stock,  I  hereby'notlfy  you 
that.  In  aecoTdaoce  with  the  terms  of  said  con- 
tract, I  will,  buy  25,000  standard  trees,  one  year 
old  from  the  bud,  ^or  delivery  in  April,  May,  and 
June,  1909,  and  25,000  standard  trees,  two 
years  old  from  the  bud,  to  be  delivered  between 
January  1  and  July  1, 1910.  Will  give  you  later 
details  as  to  exact  dates." 

[3]  There  can  be  no  doubt  that  this  notice 
constituted  an  exercise  of  the  option  to  buy 
the  25,000  additional  trees,  even  If  It  had  not 
been  previously  exercised  In  February,  1907. 
The  court's  finding  that  the  notice  of  March 
13,  1909,  was  not  given  within  a  reasonable 
time  after  the  making  of  the  contract  is  not 
sustained  by  tbe  terms  of  the  contract  Itself. 
Pearson  was  to  have  the  option  of  taking 
trees  at  one  year  or  two  years  old,  and  was 
given  the  right  to  demand  delivery  at  any 
time  during  the  years  1900,  1910,  and  1911. 
He  had  already  given  notice  of  the  varieties 
he  desired,  and  in  accordance  therewith  the 
trees  had  been  budded  to  such  varieties  dur- 
ing the  year  UB08.  A  notice  given  in  March, 
1909,  before  any  of  the  trees  had  become  one 
year  old  from  the  bud,  stating  that  he  would 
take  the  25,000  additional  trees,  under  the 
option,  during  the  year  1910,  between  Janu- 
ary 1st  and  July  1st,  was  clearly  within  the 
time  which  the  contract  Itself  specified. 
There  was  nothing  In  the  drcnmstancea  re- 
quiring an  earlier  election  to  exercise  the 
-option.  No  facta  are  shown  indicating  that 
the  delay  caused  any  inconvenience,  hardship, 
or  loss  to  Hendrick,  nor  anything  to  Indicate 


that  an  earlier  time  wonid  be  beneficial  to 
HendrlA.  The  evidence  shows  that  he  per- 
sistently and  designedly  refused  to  deliver 
any  trees  under  the  Pearson  contract  As  it 
also  Appears  that  the  price  of  such  trees  had 
increased  two  or  three  times  over  In  the 
meantime,  we  need  not  seek  far  to  discover 
the  motive  fOr  the  refnsal.  In  April  and 
June,  1910,  when  Pearson  demanded  delivery 
Of  the  trees  covered  by  the  option,  the  de- 
fendant had  on  hand  trees  of  the  kinds  and 
varieties  described  In  the  contract  and  no- 
tice of  selection.  Because  of  its  conclusion 
that  the  option  had  not  been  exercised,  the 
Judgment  was  given  .tor  the  defendant.  As 
the  notice  of  March  13,  1900,  was  a  sufficient 
exercise  of  the  option,  even  if  there  was  none 
in  February,  1907,  as  alleged,  and  as  the 
notice  of  selection  of  varieties  applied  to  all 
the  trees  bought  under  the  contract.  Includ- 
ing the  option,  the  judgment  should  have  been 
for  the  plaintiff. 

[4]  Upon  the  trial  Pearson  was  called  as  a 
witness  to  testify  to  the  service  of  the  notice 
of  February,  1907,  of  the  exercise  of  the  op- 
tion, and  of  the  conversation  between  him 
and  Hendrick  at  that  time.  Tbe  court  first 
admitted  the  evidence,  but  before  the  decision 
was  filed  it  made  a  ruling  excluding  it.  A 
large  portion  of  the  briefs  Is  devoted  to  the 
discussion  of  tbe  soundness  of  this  ruling. 
We  do  not  doubt  that  it  was  correct.  The  ac- 
tion was  upon  a  claim  against  the  adminis- 
trator upon  a  contract  made  with  the  deced- 
ent In  his  lifetime,  and  the  evidence  related 
to  facts  occurring  prior  to  the  death  of  the 
decedent  That  the  other  party  is  incompe- 
tent to  testify  to  any  facts  occurring  prior  to 
the  death  of  the  decedent  is  too  thoroughly 
settled  to  require  discussion.  Code  Civ.  Proc. 
{  1880,  snbd.  3;  Stuart  v.  Lord,  138  Oal.  676, 
72  Pac.  142;  Ealtschmidt  v.  Weber,  146  Cal. 
598,  79  Pac.  272. 

The  Judgment  and  order  are  reversed. 

We  concur:    SLOSS,  J.;  ItAWLOR,  J. 


M5ARS0N  V.  PARSONS.    (U  A.  8667.) 
(Supreme  Court  of  California.    Sept  18,  1916.) 

1.  Pleading      «=a417— DKircrKBEB— Waivkb— 

AarENDMBNT. 

Where  a  demurrer  to  the  complaint  was  sus- 
tained on  the  ground  that  it  included  several 
causes  of  action  not  separately  stated,  and  the 
plaintiff  amended  to  state  such  causes  of  action 
m  separate  counts,  and  thereby  removed  the  ob- 
jection and  went  to  trial  upon  the  complaint  as 
amended,  he  waived  the  objection  that  the  de- 
murrer was  improperly  sustained. 

[E5d.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  H  1401,  1402;   Dec.  Dig.  «=»417.] 

2.  EXECTTTOBS  AND  Advinistbatobs  9=>222(2) 
— Pbksbntation  of  CiiAnis— Scope. 

Code  Civ.  Proc.  f  1500,  requires  claims 
against  an  estate  to  be  presented  before  suit 
thereon,  and  section  1502  provides  that,  where 
an    action   is   pending   at  a  decedent's  death. 
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plaintiff  must  file  his  eUim  against  the  decedent 
with  his  administrator.  A  buyer  contracted  for 
sale  and  delivery  to  him  of  orange  plants.  On 
failure  of  the  seller  to  comply  with  the  contract, 
he  brought  an  action  for  its  breach,  and  on  hia 
death  pending  action  his  administrator  was  aab- 
stituted  as  defendant,  and  plaintiff  presented  a 
claim  against  the  estate  for  damages  for  breach 
of  contract  Judgment  for  plaintiff  was  revers- 
ed on  appeal,  and  he  filed  an  amended  complaint 
setting  forth  fraud  and  negligence  of  the  seller. 
HeJd  that,  as  damages  for  fraud  were  not  in- 
cluded in  the  claim  presented  to  the  administra- 
tor, evidence  thereof  was  inadmissible  on  the 
second  trial. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  766;  Dec.  Dig.  «=a 
222(2).] 

3.  Sales  «=381(5)  —  AcnoN  fob  Bbeach  — 

FbAVD— AlXEOATION. 

Plaintiff  under  contract  was  to  famish  de- 
fendant's intestate  orange  plants  to  be  cultivated 
aad  budded  by  him  in  varieties  selected  by 
plaintiff  during  1909-11.  Plaintiff  was  to  give 
notice  one  month  before  the  budding  of  the  va- 
rieties wished,  and  gave  notice  March  81,  1908, 
of  such  varieties,  and  that  plaintiff  would  de- 
mand deliveries  thereof  in  April,  1909.  Beld, 
that  the  notice  was  too  late  to  cause  intestate 
to  delay  budding  in  April,  190S,  as  he  had  pre- 
pared for,  and  where  he  bad  sufficient  trees  left 
to  bud  for  delivery  in  1909,  whether  the  bud- 
ding in  April,  1908,  was  to  prevent  plaintiff  from 
obtaining  siioi  trees  or  not,  it  showed  no  fraud 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  S  ^1;    Dec.  Dig.  «=5>81(5).] 

Department  1.  Appeal  from  Superior 
Court,  Riverside  County;  B.  F,  Bledsoe, 
Judge. 

Action  by  George  M.  Pearson  against  S.  J. 
Parsons,  administrator  of  the  estate  of  E.  E. 
Hendrick,  deceased.  Judgment  for  plaintiff, 
and  he  api)eals.    Affirmed. 

See,  also,  169  Pac  1171. 

Miguel  Estudlllo  and  Oeorge  A.  French, 
both  of  Eiverside,  for  appellant.  Purlngton 
&  Adair,  of  Riverside,  and  Sidney  J.  Parsons, 
of  Los  Angeles,  for  respondent. 


SHAW,  J.  This  cause  was  heretofore  be- 
fore this  court  on  an  appeal  by  the  defendant 
from  a  former  Judgment  Pearson  v.  Mc- 
Einney,  160  Cal.  949, 117  Pac.  919.  Upon  that 
appeal  the  Judgment  in  favor  of  the  plaintiff 
was  reversed,  and  the  cause  remanded  for  a 
new  trial.  Afterwards  S.  J.  Parsons  was  sub- 
stituted as  administrator  of  the  deceased, 
Hendrick,  and  the  complaint  was  amended. 
Thereupon  another  trial  was  had  resulting 
In  a  judgment  for  the  plaintiff  in  the  sum  of 
$900.  From  this  judgment,  the  plaintiff  ap- 
peals. 

[1]  The  first  point  urged  by  the  appellant 
Is  that  the  court  below  erred  In  sustaining  a 
demurrer  to  the  complaint  on  the  ground  that 
the  complaint  Included  several  causes  of  ac- 
tion which  were  not  separately  stated.  The 
plaintiff  then  amended  the  complaint  by  stat- 
ing In  separate  counts  the  respective  demands 
claimed  to  constitute  separate  causes  of  ac- 
tion.    Having  thus   removed  the  objection. 


and  having  thus  gone  to  trial  upon  the  com- 
plaint as  amended,  the  i)laintiff  must  be  deem- 
ed to  have  waived  the  objection  that  the  de- 
murrer was  Improperly  sustained.  Gale  v. 
TuoUunne  W.  Co.,  14  CaL  28 ;  Oanoeart  r. 
Henry,  98  Gal.  283,  33  Pac.  92. 

[2]  The  only  other  point  urged,  in  support 
of  the  appeal  is  that  the  court  erred  in  re- 
fusing to  allow  the  plaintiff  to  introduce  evi- 
dence In  support  of  damages  claimed  to  have 
been  suffered  by  reason  of  the  fraud  and 
negligence  of  the  decedent,  Hendrick,  in  car- 
rying out  his  part  of  the  contract  of  sale 
upon  which  the  action  was  based.  In  order  to 
make  this  point  clear  It  Is  necessary  to  state 
the  facts. 

The  original  complaint  attempted  to  state 
a  cause  o£  action  against  the  decedent,  Hen- 
drick, who  was  then  living,  to  recover  damag- 
es alleged  to  hare  been  sustained  by  reason 
of  the  refusal  of  Hendrick  to  deliver  to  the 
plaintiff  26,000  budded  orange  trees  sold 
by  him  to  the  plaintiff.  The  contract  of  sale 
was  made  November  12,  1906,  and  was  in 
writing.  As  construed  upon  the  former  ap- 
peal, It  proTlded  that  Hendrick  was  to  set 
out  150,000  seed  bed  orange  plants  sold  to 
him  by  Pearson,  to  be  delivered  to  Hendrick, 
before  May  15, 1907,  cultivate  them,  bud  them 
when  of  proper  size  to  varieties  of  oranges 
selected  by  Pearson,  and  sell  25,000  of  them 
to  Pearson  during  the  years  1909,  1910,  and 
1911,  at  stated  prices.  Pearson  was  to  have 
the  option  of  taking  them  when  one  year  old 
from  the  bud  at  80  cents  each,  or  two  years 
old  from  the  bud  at  36  cents  each.  They  were 
to  be  of  a  specified  size  In  order  to  come 
within  the  contract.  The  decision  on  the 
former  appeal  was  that  in  an  action  by  the 
vendee  for  breach  of  the  contract  of  the 
vendor  to  sell  trees  to  be  budded  by  the 
vendor  and  to  be  grown  under  his  care  for 
one  year  or  more  thereafter,  and  to  a  sped- 
fled  size  before  delivery,  It  vras  necessary  for 
the  plaintifl  to  allege  and  prove  that  at  the 
time  when  delivery  was  demanded  the  vendor 
had  trees  on  hand  of  the  kind  required  by 
the  contract  160  Gal.  657, 117  Pac.  919.  The 
complaint  contained  no  allegation  that  Hoi- 
drlck  had  the  trees  on  hand  of  the  proper 
kinds,  size,  or  age  at  the  time  Pearson  de- 
manded delivery  thereof.  It  was  framed 
upon  the  theory  that  the  contract  of  sale  was 
general,  and  must  be  performed  by  Hendrick 
even  If  he  did  not  have  trees  of  the  size  and 
kind  required,  and  that  in  such  a  case  be 
would  be  obliged  to  go  into  the  market  and 
get  them  from  any  source  to  fill  his  contract. 
For  this  reason  it  was  held  to  be  defective. 
It  alleged  demands  made  In  April,  May,  and 
June,  1909,  for  delivery  of  trees  under  the 
contract  and  the  failure  of  Hendrick  to  de- 
liver them.  The  action  was  begun  on  July  1. 
1909,  Immediately  after  the  alleged  breach 
occurred.  Before  the  first  trial  Hendrick  died 
and  the  administrator  of  bis  estate  was  sub- 
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stltuted  as  defendant  It  then  became  neces- 
sary for  the  plalntift  to  present  to  the  ad- 
ministrator a  claim  for  the  demand  sued  on 
before  proceeding  with  the  action.  The 
plalntUf  presented  such  claim,  stating  therein 
that  the  estate  was  Indebted  to  him  in  the 
amount  claimed  in  the  complaint,  as  damages 
for  breach  of  the  agreement  sued  on,  as  set 
forth  in  the  complaint  in  the  action,  a  copy 
of  which  was  atta<*ed  to  and  made  a  part  of 
the  claim.  The  complaint  stated  no  breach 
of  the  contract  except  the  failure  to  dellrer 
the  25,000  trees  In  May,  June,  and  July,  1909, 
as  called  for.  It  did  not  claim  damages  be- 
cause of  any  fraud  or  negligence  of  Uendrlck 
resulting  in  his  failing  to  have  on  band  the 
trees  necessary  to  fill  the  contract  at  the 
time  of  Pearson's  demands.  160  CaL  659, 117 
Pac.  919.  After  the  reversal  the  plaintiff 
filed  in  the  court  below  the  amended  com- 
plaint, in  which  he  set  forth  that  because  of 
Hendrick'B  fraud  and  negligence,  particu- 
larly set  forth,  Hendrlck  did  not  hare  on 
hand  trees  of  the  proper  kinds,  size,  or  age 
to  fill  the  orders  of  Pearson  in  April,  May, 
and  June,  1909.  On  the  second  trial  the  court 
below  was  of  the  opinion  that  damages  for 
this  cause  was  not  Included  in  the  claim  pre- 
sented to  the  administrator,  and,  under  the 
familiar  rule,  it  held  that  evidence  could  not 
be  received  In  support  of  a  demand  not  in- 
cluded In  the  claim  so  presented.  Uchten- 
berg  V.  McOlynn,  105  CaL  47,  88  Pac.  641; 
McOratb  v.  Carroll,  110  CaL  84,  42  Pac.  466; 
Etchas  v.  Urena,  127  CaL  693,  60  Pac.  46; 
Morehouse  v.  Morehouse,  140  Cal.  94,  73  Pac. 
738.  There  is  no  distinction  in  this  respect 
■between  claims  in  support  of  pending  actions, 
under  section  1602  of  the  Code  of  Civil  Pro- 
cedure, and  claims  filed  before  the  action 
Is  begun,  under  section  1500  of  the  Code  of 
Civil  Procedure. 

We  think  the  court  was  correct  in  its 
conclusion  that  the  dalm  presented  to  the  ad- 
ministrator did  not  Include  a  demand  for 
damages  caused  by  the  negligence  of  the 
vendor  whereby  he  did  not  have  the  trees 
ready  for  delivery  at  the  timss  of  the  de- 
mands. The  original  complaint  proceeded 
upon  the  theory  that  the  defendant  had  the 
trees  ready  for  delivery,  but  failed  to  deliver 
them.  It  alleged  nothing  in  regard  to  a 
breach  of  the  implied  contract  to  properly 
care  for  and  cultivate  the  trees.  The  dalm 
for  damages  on  account  of  the  breach  of 
that  part  of  the  contract  was  therefore  not 
Included  In  the  claim  presented  to  the  ad- 
ministrator, and  evidence  thereof  was  correct- 
ly excluded. 

[3]  The  allegations  of  fraud  are  insufficient, 
and  therefore  It  is  immaterial  whether  it 
was  Included  in  the  claim  presented  or  not 
I'earson  gave  notice  of  his  selection  of  the 


varieties  for  budding  on  March  31,  19(»i  On 
the  former  appeal  we  held  that  this  notice 
did  not  give  him  a  right  to  demand  trees 
budded  during  AprU,  190a  The  fraud  al- 
leged is  that  Hendrlck,  after  receiving  that 
notice,  budded  24,500  of  the  trees  in  AprU, 
1908,  that  being  all  that  were  then  large 
enough  to  bud;  that  this  was  done  to  pre- 
vent Pearson  from  obtaining  trees  under  the 
contract  It  is  not  alleged  that  Pearson  had 
at  that  time  given  notice  to  Hendrlck  that  he 
would  demand  trees  for  delivery  in  April, 
May,  and  June,  1909.  Hendrlck  received 
160,000  plants  .from  Pearson,  out  of  which 
Pearson  was  to  buy,  at  some  time  during 
the  years  1909,  1910,  and  1911,  25,000  budded 
trees  with  an  option,  not  then  exercised,  for 
26,000  more.  The  contract  did  not  specify 
the  time  of  budding  the  trees.  Under  its  pro- 
visions Hendrlck  was  free  to  bud  in  April, 
1908,  all  of  the  trees  that  were  then  large 
enough,  provided  enough  were  left  to  be 
budded  afterwards  to  supply  Pearson  at  some 
time  after  April  30,  1909,  on  which  date,  as 
held  on  the  former  appeal,  he  first  became 
entitled  to  buy  trees  in  pursuance  of  his  se- 
lection of  varieties  on  March  81,  1908.  It  is 
not  disputed  that  there  were  plenty  of  trees 
left  in  addition  to  those  budded  In  April, 
1908,  to  supply  aU  that  were  to  be  sold  to 
Pearson  during  the  years  specified  in  the  con- 
tract Until  he  received  notice  that  Pearson 
would  demand  deliveries  of  trees  in  April, 
May,  and  June,  1909,  Hendrlck  was  under  no 
obligation  to  delay  the  budding  of  the  trees 
ready  therefor  in  April,  1908,  so  that  they 
might  be  budded  in  May  to  fill  possible  or- 
ders from  Pearson.  Hence  the  budding  of 
24,500  trees  In  AprU,  1908,  violated  no  right 
of  Pearson,  and,  whether  done  to  prevent 
Pearson  from  obtaining  the  trees  budded 
during  that  month  or  not,  it  did  not  constitute 
any  fraud  against  Pearson  and  evidence 
thereof  was  properly  rejected. 

For  the  purposes  of  the  case,  we  have  as- 
sumed that  evidence  was  offered  which  would 
have  supported  the  allegations  of  fraud  and 
negligence.  In  view  of  the  general  neglect 
of  the  statutory  requirements  that  the  parties 
shaU  print  In  their  briefs  such  portions  of 
the  record  as  they  desire  to  call  to  the  at- 
tention of  the  court  (Code  Civ.  Proc.  {  953a), 
we  take  occasion  to  say  that,  if  it  had  been 
necessary  to  reverse  the  case  for  error  in 
the  ruUng  complained  of,  it  Is  extremely 
doubtful  if  we  would  have  been  able  to  con- 
sider the  point  over  the  objection  of  respond- 
ent that  the  matter  was  not  properly  present- 
ed to  the  court  for  decision.  There  is  no 
other  iioint  of  sufficient  importance  to  merit 
notice. 

The  Judgment  is  affirmed. 

We  concur:  SLOISS,  J.;  LAWLOR,  J. 
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ARMSTEONQ  T.  ST7PERI0R  COURT  OF 
CAI.IFORNIA  IN  AND  FOR  OITT  AND 
COUNTY  OF  SAN  FRANCISCO  et  al.  (S. 
F.  8038.) 

(Supreme  Court  of  California.    Sept  16,  1916.) 

1.  Injunction  «=3231— Punishkent  fob  Vio- 
lation—Ckbtiorabi. 

That  an  order  restraining  picketing  by  de- 
fendants is  too  broad,  in  tliat  it  enjoins  all  pick- 
eting, is  not  ground  for  sustaining  certiorari  to 
review  an  order,  adjudging  a  defendant  in  con- 
tempt for  violating  the  restraining  order;  there 
being  no  question  as  to  jurisdiction  to  enter  the 
restraining  order. 

[E?d.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  617;  Dec.  Dig.  <g=>231;  Appeal  and 
Error,  Cent  Dig.  S  680.] 

2.  Injunction  «=>228  —  Pabtikb  —  Defend- 
ants—Asbociation. 

Code  Civ.  Proc.  }  388,  authorizinf  two  or 
more  persons  associated  and  transacting  busi- 
ness under  a  common  name  to  be  sued  b;  such 
common  name,  authorizes  an  action  to  restrain 
the  members,  officers,  agents,  representatives, 
and  employes  of  voluntary  associations,  in  their 
common  or  assodate  name,  from  maintaining 
pickets  in  front  of  plaintiff's  place  of  business, 
so  as  to  render  all  members  having  knowledge  of 
the  terms  of  an  injunction  granted,  as  wcdl  as 
the  officers,  etc.,  liable  for  contempt  in  any  will- 
ful violation  thereof. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  484-496;  Dec.  Dig.  <^=>228.] 

8.  Injunction   ®=>230(2)  —  Violation  —  Pbo- 
OKEDiNos  TO  Punish. 
Where  a  restraining  order  enjoins  picketing 

upon  plaintiff  furnishing  a  bond,  an  allegation 
in  a  contempt  proceeding  for  violation  of  the 
order  that  the  restraining  order  was  made  where- 
by the  defendants  were  enjoined,  etc.,  was  suffi- 
cient to  support  a  finding  that  the  court  made  an 
effective  restraining  order. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {§  507,  508;   Dec.  Dig.  <S=a230(2).] 

In  Bank.  Petition  by  A.  C.  Armstrong  for 
certiorari  to  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County 
of  San  Francisco  and  John  Hont,  Judge  of 
said  Court    Denied. 

Henry  B.  Lister  and  Devoto,  Richardson 
ft  Devoto,  all  of  San  Francisco,  for  peti- 
tioner. 


PER  CURIAM.  This  Is  an  application  for 
a  writ  of  certiorari  to  review  an  order  of 
the  superior  court  of  San  Francisco  adjudg- 
ing one  A.  C.  Armstrong  guilty  of  contempt 
of  court,  and  Imposing  a  penalty  therefor. 

The  contempt  alleged  was  disobedience, 
with  knov^ledge  of  the  terms  thereof,  of  a  re- 
straining order  of  said  court  made  In  an  ac- 
tion pending  therein,  whereby  the  defend- 
ants, being  certain  voluntary  associations, 
alleged  to  be  associations  composed  of  more 
than  two  persons  associated  In  business  and 
transacting  such  business  under  a  common 
name,  Including  Cooks'  Union  No.  44,  and 
their  members,  .officers,  agents,  representa- 
tives, and  employes,  and  various  fictitious  de- 
fendants, were  enjoined  and  restrained  from 
placing  or  stationing  or  maintaining  pickets 


In  front  of  the  plalntUTs  place  of  business. 
Violation  of  this  order  on  the  part  of  peti- 
tioner and  others,  alleged  to  be  members  of 
said  Cooks'  Union  No.  44,  and  to  have  violat- 
ed the  same  with  knowledge  of  Its  terms, 
were  alleged  In  the  affidavit  upon  which  the 
contempt  proceeding  was  based,  and  the  su- 
perior court  found,  after  hearing  the  parties 
on  an  order  to  show  cause,  that  Armstrong 
was  guilty  of  such  violation. 

[1]  In  view  of  the  fact  that  certiorari  will 
lie  only  to  review  an  excess  of  jurisdiction 
and  that  errors  In  the  exercise  of  Jurisdiction 
may  not  be  considered  In  such  a  proceeding, 
we  see  no  good  ground  for  the  granting  of 
the  application.  Something  Is  said,  for  In- 
stance, In  support  of  the  claim  that  the  re- 
straining order  Is  too  broad,  in  that  It  en- 
joined all  "picketing,"  the  theory  being  that 
there  are  certain  kinds  of  "picketing,"  as 
that  term  Is  used  In  connection  with  labor 
disputes,  that  should  not  have  been  enjoined. 
However  this  may  be,  we  are  satisfied  that 
it  cannot  be  held  that  a  court  of  equity  is 
without  Jurisdiction  to  enjoin  any  and  all 
picketing,  as  It  has  done  In  this  case,  and 
that  if  there  be  any  error  In  this  regard,  a 
matte*  as  to  which  we  are  not  to  be  under- 
stood as  Intimating  any  opinion,  it  Is  simply 
error  In  the  exercise  of  Jurisdiction  which 
can  be  reviewed  by  a  higher  court  only  upon 
direct  appeal'  from  the  order. 

[I]  We  deem  It  proper  to  say.  In  reply  to 
certain  claims  made  by  coimsel  for  petitioner 
in  their  brief  filed  with  the  application,  as 
follows ; 

First.  We  are  all  of  the  opinion  that  the 
provisions  of  section  888  of  the  Code  of  Civil 
Procedure  authorize  the  maintenance  of  an 
action  of  the  character  of  the  one  In  which 
the  restraining  order  was  made,  against  the 
members  of  such  associations  as  are  described 
In  the  complaint  In  that  action,  In  their  com- 
mon or  associate  name,  and  that  all  members 
of  any  such  association  having  knowledge 
of  the  terms  of  any  injunction  Issued  therein, 
as  well  as  all  their  officers,  agents,  repre- 
sentatives, and  employes  having  sudi  knowl- 
edge, are  bound  thereby,  and  guilty  of  con- 
tempt In  any  willful  violation  thereof. 

[3]  Second.  The  restraining  order  provid- 
ed "that  upon  plaintiff  furnishing  a  bond  In 
the  sum  of  $500,  the  said  defendants,"  etc., 
be  enjoined  and  restrained.  The  order,  of 
course,  was  Ineffectual  for  any  purpose  un- 
less 6uad  until  such  bond  was  given.  It  Is 
claimed  that  there  wm  no  showing  that  any 
bond  was  ever  given.  Even  If  we  assume 
that  Ip.  the  oontempt  prooeedlng  the  superior 
court  could  not  take  judicial  notice  of  the 
records  and  flies  In  the  action  In  which  the 
restraining  order  was  made,  we  are  of  the 
opiniw  that  the  afSdavit  oonatltutlng  the 
foundatl^  for  the  contempt  proceeding, 
while  not  as  specific  and  definite  as  It  might 
well  have  been,  sufficiently  alleged  an  effec- 
tive and  valid  restraining  order  for  all  the 
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purpose*  of  0ie  proceeding.  The  eftectlTeness 
of  tbe  order  as  one  actually  enjoining  and 
restraining  is  sufllclently  alleged  to  sopipbrt 
tbe  finding  tbat  "the  court  made  an  order 
•    ♦    ♦    restraining,"  etc. 

No  other  point  made  by  counsel  requires 
notice  on  this  application  for  a  writ  at  certi- 
orari. 

The  application  is  denied. 


NORTON  T.  RANSOMBl-GRUMMBX  00. 

(S.  r.  7595.) 

(Supreme  Court  of  California.    Sept  16,  1916.) 

MUNICIPAI.  COBPOKATIONS  ^=9400  —  TOBTB  — 

IiiABiLrrr  or  CoNTSAcroB. 
A  contractor  employed  by  a  dtw  to  regatter 
a  street,  remoTing  tbe  rock  of  which  the  old 
gutter  was  constructed,  to  be  replaced  by  other 
material,  is  not  liable  for  injuries  to  the  base- 
ment of  an  adjacent  owner,  caused  by  rainwater 
seeping  through  the  natural  soil  and  washing 
away  the  inadequate  walls  of  the  basement, 
where  the  work  of  the  contractor  was  done  In 
a  workmanlike  manner,  and  the  contractor  was 
in  no  wise  negligent  with  regard  to  the  per- 
formance of  its  contract  with  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $§  962-064;  Dec.  Dig. 
*=400.] 

Shaw,   J.,   dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;   H.  Z.  Austin,  Judge. 

Action  by  S.  W.  Norton  against  tbe  Ran- 
some-Crummey  Company.  From  a  judgment 
for  plalntifC  and  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

Raleigh  El.  Rhodes,  of  Madera,  and  R.  M.  F. 
Soto,  of  San  Frandsco,  for  appellant  Har- 
ris &  Hayburst  and  J.  P.  Beznbaid,  all  of 
Fresno,  for  respondent 

MBLVIN,  J.  This  appeal  was  heard  orlgtr 
nally  by  tbe  District  Court  of  Appeal  of  tbe 
First  Appellate  District,  and  the  following 
opinion,  prepared  by  Mr.  Presiding  Justloe 
Lennon,  was  announced  by  tbat  court: 

"The  plaintiff  is  the  lessee,  and  is  also  the  a»- 
signee  ot  another  lessee,  of  certain  premises  con- 
sisting of  storerooms  and  basements  on  Mari- 
posa street  in  the  city  of  Fresno.  At  some  time 
prior  to  the  injuries  complained  of  the  plaintiff 
and  his  assignor  had  each  applied  to  the  city 
council  of  Fresno  for  permission  to  extend  their 
respective  basements  oat  under  the  sidewalk  of 
Mariposa  street  to  a  distance  at  or  near  the  ^t- 
ter  hue;  and,  being  granted  such  permission, 
made  the  extension,  building  bridi  walls  along 
the  line  thereof  and  adjacent  to  the  gutter  line 
of  the  street.  The  city  of  Fresno  is  the  owner 
of  the  fee  of  said  Mariposa  street  The  street 
being  in  need  of  repair,  a  contract  was  let  to 
the  defendant,  by  the  terms  of  which  it  was  re- 
quired to  remove  the  basalt  blocks  which  had 
hitherto  formed  the  base  of  said  gatter,  in  order 
to  replace  them  with  other  material.  While 
these  blocks  were  so  removed  opposite  the  prem- 
ises of  the  plaintiff  and  his  assignor  a  rain- 
storm came  on,  which  flooded  the  gutter,  the 
water  flowing  down  through  the  unprotected  por- 
tion of  the  gutter  to  and  turough  the  brick  walls 
along  tlie  extended  line  of  these  two  basements, 
which  walls  proving  an  ineffectual  barrier  to 
those  waters,   they  flooded  the  basements  and 


caused  tbe  damage  to  the  goods  of  plaintiff  and 
his  assignor,  for  which  recovery  is  sought  in  this 
action.  From  a  judgment  awarding  such  dam- 
ages and  from  an  order  denying  a  new  trial  tbe 
defendant  prosecutes  this  appeal. 

"The  plaintiff's  complaint  alleges  that  the  de- 
fendant negbgently  and  carelessly  removed  the 
stone  gutter  and  protecting  curb  in  front  of 
said  premises,  and  'negligent!^  and  carelessly 
left  said  basement  of  said  premises  open  and  un- 
protected,' by. reason  whereof  the  detriment  oc- 
curred. He  court  in  its  findings  has  found 
this  averment  to  be  true ;  but  it  was  stipulated 
at  the  trial,  and  is  conceded  upon  this  appeal, 
that  the  defendant  was  in  all  respects  perform- 
ing in  a  workmanlike  manner  the  terms  of  its 
contract  with  the  city,  and  was  in  no  wise  neg- 
ligent in  that  regard,  so  that  the  only  negligence 
apon  which  the  plaintiff  can  rely  to  support  the 
court's  finding  must  consist  in  the  fact  that  the 
defendant,  by  its  act  in  removing  the  basalt 
blocks  and  curb  of  the  gutter,  according  to  the 
rejiuirements  of  its  contract,  and  in  an  other- 
wise proper  manner,  put  said  gutter  in  such  a 
condition  that  it  would  not  and  did  not  retain 
the  floodwaters  of  Ihe  storm,  but  permitted  the 
same  to  reach  and  penetrate  the  plaintiff's  in- 
effectual wall  into  the  basements.  The  question 
which  arises  out  of  this  state  of  facts,  and  which 
is  practically  the  only  question  in  this  case,  is 
as  to  what  duty  the  city,  or  the  defendant,  its 
contractor,  owed  this  plaintiff  and  his  assignor 
in  respect  of  the  protection  of  their  property 
from  consequential  damages  growing  out  of  the 
repair  of  the  street  when,  as  is  conceded,  such 
repair  is  being  made  in  accordance  with  contract 
and  in  a  proper  and  workmanlike  manner. 

"The  Supreme  Court  of  this  state,  in  the  early 
case  of  Shaw  v.  Crocker,  42  CaL  435,  laid  down 
the  rule  that,  cities  having  the  right  to  improve 
and  grade  their  streets,  neither  they  nor  their 
contractors  are  responsible  for  consequential 
damages  to  adjacent  prwerty  when  such  work 
is  performed  with  proper  care  and  skill.  The 
same  doctrine  was  later  adhered  to  in  the  case 
of  Reardon  v.  San  Francisco,  66  Cal.  492  [6  Pac 
317,  56  Am.  Rep.  109],  wherein  the  court  de- 
clared that  it  was  the  universally  accepted  rule 
that  in  the  making  of  street  improvements  the 
city  is  the  agent  of  the  state,  and  is  performing 
a  public  duty  imposed  upon  it  by  law,  and  that 
neither  it  nor  its  duly  authorized  agents  are  an- 
swerable for  consequential  damages  as  a  result 
of  such  work  when  done  with  proper  care  and 
skill.  And  the  court  in  that  case  went  further 
in  holding  that  the  owners  of  property  adjacent 
to  streets  in  the  course  of  such  improvement  or 
repair  were  bound  to  take  steps  to  protect  their 
own  property  from  the  liability  of  such  injury. 
It  is  true  that  in  the  case  last  cited  the  court 
construed  and  appUed  the  rule  adopted  by  the 
then  recent  change  in  tbe  state  Constitution  re- 
lating to  compensation  for  property  taken  or 
damaged  for  public  use ;  but  that  question  does 
not  arise  in  the  present  case.  The  general  rule, 
in  harmony  with  the  foregoing  cewes,  is  thus  laid 
down  by  Dillon  in  the  latest  edition  of  his  work 
on  Municipal  Corporations:  'In  view  of  the  na- 
ture of  streets,  and  of  the  control  over  them 
which  of  right  belongs  to  the  state,  and  of  tiie 
nature  of  ownership  of  lots  bounded  thereon, 
which  implies  subjection,  if  not  consent,  to  the 
exercise  and  determination  of  the  public  will  re- 
specting what  grades  or  changes  in  the  grade 
thereof  shall,  from  time  to  time,  be  found  neces- 
sary, and  what  other  improvements  thereon  or 
therein  (within  the  legitimate  purposes  of  a 
street)  shall  be  found  expedient,  it  results,  we 
think,  that  adjoining  property  owners  are  not 
entitled,  of  legal  right,  without  statutory  aid, 
to  compensation  for  damages  which  result  as  an 
incident  or  consequence  of  the  exercise  of  this 
power  by  the  state,  or  the  municipality  by  dele- 
gation from  the  state.  Accordingly  the  courts 
by  numerous  decisions  in  most  states  have  set- 
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tied  the  doctrine  that  municipal  corporationB, 
acting  under  authority  conferred  by  the  Legis- 
lature to  make  and  repair,  or  to  grade,  level, 
and  improve,  streets,  if  they  exercise  reasonable 
care  and  skill  in  the  performance  of  the  work 
resolved  upon,  are  not  answerable  to  the  adjoin- 
ing owner  whose  lands  are  not  actually  taken 
for  consequential  damages  to  his  premises,  un- 
less there  is  a  provision  in  the  charter  of  the 
corporation  or  some  statute  creating  the  liabil- 
ity. 2  Dillon,  Municipal  Corporations,  sec. 
782-S,  and  cases  cited. 

"In  view  of  the  foregoing  statement  of  the 
general  trend  of  authori^  touching  the  question 
in  issue  here,  we  are  constrained  to  hold  that 
the  defendant  was  guilty  of  no  breach  of  duty 
in  the  performance  of  the  work  of  making  the 
street  repairs  in  question  under  its  contract 
with  the  city  of  Fresno,  of  which  the  plaintiff 
can  complain,  but  that  on  the  other  hand,  it 
was  the  duty  of  the  plaintiff  and  his  assignor  to 
protect  their  respective  premises  excavated  be- 
low the  street  level,  and  which  they  had  extend- 
ed beyond  the  street  line  into  proximity  with 
this  gutter  as  mere  licensees  of  the  city,  from 
the  possibility  of  consequential  damages  occur- 
ring through  the  course  of  proper  street  repairs. 
The  cases  cited  by  the  respondent,  announcing 
a  rule  apparently  at  variance  with  the  foregoing 
principles,  wiU  be  found,  upon  analysis,  to  in- 
volve questions  of  negligence  in  the  performance 
of  the  work  which  were  eliminated  from  the  case 
at  bar." 

Subseqaently  a  hearing  in  tbis  court  was 
ordered.  Upon  further  consideration  of  the 
case  we  are  constrained  to  agree  with  the 
conclusions  reached  by  the  District  Court  of 
Appeal,  and  to  adopt  the  opinion  of  that 
court 

It  was  alleged  in  the  complaint,  and  found 
by  the  court  to  be  true,  that: 

"Defendant  negligently  and  carelessly  removed 
the  stone  gutter  and  protecting  curb  on  the 
street  in  front  of  said  premises  and  negligently 
and  carelessly  left  said  basement  of  said  prem- 
ises open  and  unprotected,  so  that  by  reason  of 
said  negligence  and  carelessness  on  the  part  of 
defendant,  a  large  quantity  of  rainwater  ran 
into  said  basement." 

Undoubtedly  if  the  work  done  by  defmd- 

ant  had  made  an  opening  Into  the  basement 
through  which  water  could  have  run,  the  con- 
sequent damage  from  rain  occurring  during 
the  progress  of  the  work  would  be  chargeable 
to  the  contractor.  The  proof  showed,  how- 
ever, that  the  removal  of  the  stones  form- 
ing the  gutter  (the  curb  not  being  disturbed) 
merely  exposed  the  sandy  soil  and  permitted 
the  water  to  find  Its  way  to  that  which  Mr. 
Justice  Lennon  aptly  calls  "the  •plaintiff's 
ineffectual  wall."  True,  the  action  of  the 
water  eventually  made  a  hole  through  which 
a  stream  poured  Into  the  basement,  but  that 
was  after  the  "Ineffectual  wall"  had  collaps- 
ed. The  questl<m,  then.  Is  this:  Was  the  con- 
tractor, when  It  had,  In  the  proper  execution 
of  its  contract,  removed  the  stones  forming 
the  bed  of  the  gutter,  obligated  to  protect 
plaintiff  and  his  assignor  from  the  conse- 
quences of  the  seepage  of  water  through  the 
sandy  soil  and  through  an  underground  wall 
which  was  not  water  tight?  We  feel  bound 
to  answer  this  question  in  the  negative.  Sup- 
pose, for  example,  that  there  had  been  no 
wall  at  all,  and  that  through  the  negligence 
of  the  superintendent  of  streets  the  removal 


of  the  blocks  forming  the  gutter  had  beea 
permitted,  resulting  In  the  seepage  of  water 
into  the  cellar.  In  such  a  case  could  the 
owner  of  the  piageity  Charge  the  dty  with 
liability  for  falling  to  protect  the  cellar? 
We  think  not.  The  ofEloers  of  the  city  might 
well  say  to  the  owner: 

"You  were  given  a  license  to  excavate  under 
the  sidewalk,  but  the  city  did  not  promise  to 
keep  your  cellar  dry  b^  constantly  maintain- 
ing a  waterproof  street  in  front  of  your  prem- 
ises." 

Obviously  such  contention  must  be  correct. 
If  the  rule  were  otherwise,  the  city  would 
be  estopped  from  repairing,  regradlng,  or  re- 
moving the  pavement  from  the  street  for 
any  purpose  except  In  dry  weather.  If,  then, 
the  city  would  not  be  required  to  Insure  the 
property  owner  against  percolation  of  water 
Into  his  unwalled  basement,  may  a  court  hold 
the  city's  contractor  for  the  penetration  of 
the  previous  and  Inadequate  wall  by  the 
water  which  went  through  the  sandy  soil 
after  the  removal  of  the  stones  which  formed 
the  gutter?  We  think  not.  If  the  waU  had 
been  properly  constructed.  It  would  have 
turned  any  water  which  might  have  soaked 
through  the  sandy  soli.  Surely  It  was  not 
the  contractor's  duty  to  know  that  the  base- 
ment was  Inadequately  walled.  There  was 
no  proof  of  great  hydraulic  force  exerted 
against  the  wall,  nor  of  the  maintenance  of 
a  large  body  of  water  exercising  hydrostatic 
pressure  thereon.  On  the  contrary,  the  evi- 
dence showed  a  very  slight  rainfall  during 
the  time  that  the  natural  soil  of  the  street 
was  uncovered.  That  the  vrall  was  totally 
inadequate  to  keep  out  water  is  very  evi- 
dent from  the  proof  adduced  at  the  trial. 
Surely  It  was  no  part  of  the  duty  of  defend- 
ant to  go  upon  the  property  of  plaintiff  and 
repair  the  latter's  masonry.  Alta  Planing 
Mill  Co.  T.  Garland,  167  Cal.  179,  138  Pac. 
738.  Any  default  upon  the  contractor's  part 
must  have  been  due  to  its  negligence  In  pros- 
ecuting or  In  falling  to  safeguard  the  work 
required  of  It  under  the  contract.  That  the 
work  of  removing  the  blocks  from  the  gutter 
was  done  in  the  usual  manner  is  admitted; 
that  the  contractor  was  not  bound  Immedi- 
ately to  replace  the  material  removed  with 
other  substance  Impervious  to  water  we  are 
certain. 

While  some  of  the  eases  cited  by  respond- 
ent seem  to  be  at  variance  with  our  conclu- 
sions, the  facts  In  each  of  them  differ  from 
those  presented  by  the  record  before  as  In 
this  case. 

For  example,  in  Schumacher  v.  The  City 
of  York,  166  N.  Y.  103,  59  N.  B.  773,  It  was 
held  that  the'  lower  court  erred  In  not  per- 
mitting the  evidence  to  go  to  the  Jury.  The 
facts  were  that  a  trench  had  been  dug  two 
feet  from  the  curb ;  that  this  excavation  was 
several  rods  long,  four  or  five  feet  wide,  and 
more  than  eight  feet  deep;  that  the  earth 
taken  from  the  trench  was  so  placed  as  to 
obstruct  the  gutter  and  a  culvert;  and  that 
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the  trench  "thuB  became  a  pocket  for  all  the 
surface  drainage  of  a  large  area."  During 
a  heavy  rain,  trateir  accumulated  in  the 
trench,  ''washed  out  the  sand  between  it  and 
the  basement  wall,  and  then  percolated 
through  the  wall  into  the  basement."  Al- 
though the  work  was  done  under  the  snperrl* 
Bion  of  the  city's  inspector  it  made  no  at- 
tempt "to  open  the  gutter,  uncover  the  cul- 
vert, protect  the  trench,  or  provide  for  wa- 
ter." Hence  the  court  of  appeals  held,  very 
properly,  that  there  was  sufficient  evidence 
to  go  to  the  jury.  In  the  case  at  bar  there 
was  no  such  evidence  of  a  large  body  of 
water  negligently  maintained  for  a  long  pe- 
riod of  time  in  contact  with  the  wall  8Ui>- 
rounding  the  basement  The  case  is  not 
therefore  controlling,  nor  even  persuairive 
against  our  conclusions  in  the  case  now 
before  us. 

Schroeder  y.  City  of  Baraboo,  OS  Wis.  95, 
67  N.  W.  27,  also  presents  a  set  of  facts  total- 
ly dissimilar  to  those  set  forth  in  this  record. 
In  that  case  plaintiff  alleged  damage  to  bis 
property  by  reason  of  the  incapacity  of  the 
defendant's  new  drainage  system  and  by  the 
bursting  of  the  drain  which  defendant  had 
caused  to  be  obstructed.  There  was  evidence 
tending  to  support  these  allegations,  and  the 
Supreme  Court  held  that  the  lower  court 
erred  in  granting  a  motion  for  nonsuit. 

In  Wallace  v.  City  of  M\iscatine,  4  Greene 
(Iowa)  873,  61  Am.  Dea  131,  also  cited  by 
respondent,  the  complaint  contained  allega- 
tions to  the  effect  that  plaintiffs  were  damag- 
ed by  the  Improper  and  unskillful  construc- 
tion of  certain  culverts,  drains,  and  gutters 
by  which  water  was  made  to  flow  upon  their 
land,  and  that  the  city,  in  the  construction 
of  these  works,  carelessly  and  negligently 
left  them  in  an  unfinished  state,  whereby  a 
large  4iuantity  of  water  was  made  to  flow 
upon  and  injure  the  property  in  question.  It 
was  held  that  a  demurrer  to  this  pleading 
had  been  erroneously  sustained.  This  au- 
thority is  not  in  any  way  opposed  to  the 
views  expressed  above. 

From  tlie  foregoing  it  follows  that  the 
Judgment  and  order  must  be  reversed;  and 
It  is  BO  ordered. 

We  concur:  LORIGAN.  J ;  HENSHAW,  J. 

ANGBIyLOTTI,  O.  J.  (concurring).  I  con- 
cur In  the  Judgment.  The  evidence  does  not, 
in  my  opinion,  fairly  furnish  sufilcient  sup- 
port for  a  conclusion  that  the  defendant  was 
guilty  of  any  negligence  with  relation  to  the 
plaintiff  or  his  assignor.  If  in  doing  the 
work  it  had  contracted  with  the  city  to  do  It 
used  reasonable  care  to  avoid  injury  to  the 
XiToperty  of  others,  concededly  it  cannot  be 
held  to  have  been  negligent.  To  my  mind 
there  is  nothing  in  the  record  fairly  war- 
ranting a  conclusion  that  It  knew,  or  had 
any   reason   to   believe,  that  the   basement 


walls  were  in  such  a  condition  that  a  pos- 
sible rainfall,  while  Ita  work  was  In  progress, 
might  cause  water  to  penetrate  the  same  and 
thus  gain  access  to  the  basements,  or  that 
there  was  anything  reasonably  putting  it  to 
inquiry  regarding  this  matter.  Apparently 
the  owners  themselves  were  fully  aware  of 
the  work  being  done.  I  am  entirely  unable 
to  Bee  any  reasonable  support  for  a  conclu- 
sion that  defendant  failed  to  use  reasonable 
care  to  avoid  injury  to  the  property  of  those 
fronting  on  the  line  of  the  work. 

SHAW,  3.  I  dissent.  I  am  of  the  opinion 
that  if  matters  of  common  knowledge  were 
considered  In  connection  with  the  facts  prov- 
en, and  all  reasonable  inferences  therefrom 
Indulged  in  favor  of  the  action  of  the  court 
below,  there  is  enough  evidence  to  support 
the  finding  that  the  defendant  did  not  exer- 
cise reasonable  care  to  protect  the  basement 
of  plaintiff  from  injury  in  case  of  the  rain 
then  threatening.  This,  In  my  view,  is  the 
only  question  In  the  case.  Being  a  question 
of  fact,  and  as  the  evidence  may  be  different 
upon  a  new  trial,  I  should  deem  it  useless 
to  express  my  dissent  U  there  were  no  other 
reason  therefor. 

I  do  so  solely  to  emphasize  the  fact  that 
the  views  of  the  majority,  except  on  the 
point  above  stated,  do  not  constitute  a  deci- 
sion of  the  court,  only  three  Justices  con- 
curring on  the  other  points  discussed.  The 
intimation  and  statements  that  it  was  the 
duty  of  the  plaintiff  to  construct  a  retaining 
wall  impervious  to  water,  and  that  one  law- 
fully replacing  the  pavement  of  a  public 
street,  under  authority  from  the  dty,  is  not 
liable  for  damages  from  his  failure  to  use 
ordinary  care  to  protect  the  property  of 
abutting  owners  from  overflow  or  accumula- 
tions of  rainwater  caused  by  hia  temporary 
interference  with  the  surface  of  the  street, 
do  not  constitute  the  law  of  this  case.  In 
my  opinion  they  are  contrary  to  our  own 
decisions  and  against  the  principles  of  Jus- 
tice. Stanford  v,  San  Francisco,  111  Cal. 
202,  43  Fac.  606;  Durgln  v.  Neal,  82  Cal. 
695,  23  Pac.  133 ;  Parker  v.  Larsen,  86  Cal. 
236,  24  Pac.  989,  21  Am.  St  Rep.  30;  3 
Farnham  on  Waters,  p.  2625,  {  895 ;  Faollnl 
V.  Fresno  Canal  Co.,  9  OaL  App.  1,  97  Pac. 
1130;  Crommelin  v.  Coxe,  SO  Ala.  818,  68 
Am.  Dec.  120;  Shields  t.  Orr,  etc.,  Co.,  23 
Nev.  349,  47  Pac  194. 


SCHOLI/B  T.  FIN>'ELL  et  aL     (S.  F.  tJ8«0.) 

(Supreme  Court  of  California.    Sept  20,  1016.) 

L  Tbiai,  <S=>393(1)— Tmal  by  Coubt— Deci- 
sion—Opinion. 
On  trial  without  a  Jury,  where  findings  are 
not  waived,  no  expression  of  the  judge,  wbether 
casual  or  in  the  form  of  an  opinion,  can  restrict 
his  power  to  declare  his  final  condusrion  by  filing 
a  decision,  consisting  of  findings  of  fact  and  con- 
clusions of  law,  as  provided  by  Code  Civ.  Proc. 
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§S  632,  633,  though  the  record  is  prepared  nnder 
the  new  and  alternative  method. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Di«.  i  »20;   Dec  Dig.  «=»398(1).] 

2.  Fbauduucnt  Conveyances  ®=»276— Remb- 

DIES   OF   CbEOITOBS  —  BUBDEN    Or   PbOOF  — 

In  an  actdon  under  Civ.  Code,  S§  3439,  3440. 
to  set  aside  a  transfer  as  fraudulent,  it  is  es- 
sential, to  make  out  the  case  alleged,  for  plaintiff 
to  establish  that  tiiere  has  been  a  transfer  of 
the  property. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  808;  Dec  Dig.  «=» 
276.] 

3.  Fbauduleht  Conveyances  i3=>24(1)  — 
TaANSACTioNS   Invalid— "Tkansfeb." 

Civ.  Code,  $  1039,  defining  a  transfer  as  an 
act  of  the  parties  or  of  the  law  by  which  title 
to  property  is  conveyed  from  one  living  person 
to  another,  is  applicable  to  the  Code  sections  de- 
claring certain  transfers  void  against  credi- 
tors, so  that  in  such  case  the  word  "transfer" 
designates  only  those  transactions  which,  as  be- 
tween the  parties,  pass,  or  purport  to  pass, 
the  title  or  right  of  possession  to  property. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {§  32,  34-36 ;  Dec  Dig. 
<S=>24(1). 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  Transfer.] 

4.  Fbauoulbnt  Conveyances  <e=>32— Tranb- 
ACTioNs  Invalid — Foru  of  Tkansfeb. 

That  live  stock  of  a  debtor  was  mingled  with 
live  stock  belonging  to  defendants,  and  the^  sold 
it,  does  not  give  creditors  a  right  of  action  to 
set  aside  as  fraudulent  a  transfer  of  the  live 
stock  to  defendants,  but  shows  a  converaion  of 
the  live  stock  to  their  own  use, 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §$  49,  50;  Dec  Dig. 
«=>32.] 

5.  Fraudulent  Conveyances  ©=276— Rems- 
dies  OS  Cbeditobs— Burden  of  Proof. 

In  an  action  to  set  aside  transfers  of  per- 
sonal property  as  fraudulent,  the  fact  that  the 
court  found  against  the  contention  of  defendants 
that  the  property  had  been  transferred  to  a 
third  person,  and  by  him  to  defendants,  did  not 
relieve  plaintiff  of  the  necessity  of  proving  the 
transfer  he  alleged. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  J  808;  Dec  Dig.  ^=9 
276.] 

6.  Fraudulent  Conveyances  «=>74C1)  — 
Transactions  Invaud  —  Fobu  of  Trans- 
fer. 

The  purchase  of  corporate  stock  by  a  debtor, 
which  he  caused  to  be  transferred  to  defendant 
without  consideration,  if  accompanied  by  a 
fraudulent  intent  as  to  debtors,  would  constitute 
a  transfer  to  defendant  assailable  by  the  credi- 
tors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  186-190;  Dec  Dig. 
<&=»74(1).] 

7.  Appeal  and  Error  ®=>1011(1)— Review- 
Questions  OF  Fact— FiNDiNos. 

Where  there  was  a  substantial  conflict  of 
enndence  as  to  whether  a  transfer  alleged  to  have 
been  fraudulent  as  to  creditors  was  made,  the 
determination  of  the  trial  court  that  it  had  been 
sold  to  defendant  by  a  third  person,  and  that 
the  debtor  had  no  interest  in  it  and  had  not 
transferred  it  to  defendant  is  conclusive  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-3988;   Dec  Dig.  is=» 

loiia).] 


8.  Appeal  and   Error   ^=3843(2)— Review- 
Scope  AND  Extent. 

In  an  action  to  set  aside  a  transfer  of  per- 
sonalty as  in  fraud  of  creditors,  where  the  court 
found  that  the  transfer  alleged  had  not  been 
made,  it  is  immaterial  that  a  fraudulent  intent 
of  the  debtor  may  have  been  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3331;  Dec.  Dig.  <Ss3i^(2).] 

9.  Appeal  and  Error  «s>106e<4)— Review— 
HARHLBfis  E^bob— Exclusion  of  Evidence. 

In  an  action  to  set  aside  transfers  of  per- 
sonalty as  in  fraud  of  creditors,  where  the  court 
found  that  the  transfers  were  not  made,  the  ex- 
cluaipu  of  evidence  of  declarations  by  the  debtor, 
tending  to  show  his  ownership  of  the  property 
afterwards  claimed  by  one  or  more  of  the  defend- 
ants, but  having  no  tendency  to  show  that  trans- 
fers had  been  made,  is  immateriaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4190;  Dec  Dig.  ®=1056(4).l 

10.  Pleaoino  ®=>24S(16)—Auendiixni— com- 
plaint—New  Cause  of  Action. 

In  an  action  to  set  aside  transfers  of  per- 
sonal property,  a  proposed  amendment  alleging 
facts  regarding  tranafcrs  of  real  estate,  con- 
strued as  laying  foundation  for  an  attack  on 
the  conveyance  of  real  estate,  was  properly  de- 
nied as  introducing  a  new  and  distinct  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  686;    Dec  Dig.  <S=>248a6).] 

11.  Pleading  ®=»11— Foru  of  ALLXOATiONfr— 
Evidentiaby  Matter. 

In  an  action  to  set  aside  transfers  of  pep- 
Bonalty,  amendment  alleging  matters  connected 
with  transfers  of  realty,  construed  merely  as 
tending  to  establish  a  general  scheme  of  con- 
spiracy to  defraud,  is  properly  excluded  as  be- 
ing merely  evidentiary. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  §  31;   Dec  Dig.  <8=»U.] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
James  M.  Seawell,  Judge. 

Action  by  Albert  W.  Scholle  against  John 
Finnell,  Jr.,  and  others.  From  a  judgment 
for  defendants,  plaintiH  appeals.    Affirmed. 

Morrison,  Dunne  &  Brobeck  and  EMward 
Lynch,  all  of  San  Francisco,  for  appellant 
Charles  W.  Slack  and  Bush  i^iimell,  botb  of 
San  Francisco,  for  respondenta 

SLOSS,  J.  John  FinneU  was.  in  his  Ufe- 
time,  largely  indebted  to  the  plaintiff.  He 
died  in  October,  1905,  leaving  an  estate  which 
was  appraised  at  a  value  lualgnlficant  in 
comparison  with  his  obligations.  PlalntiB's 
claim  for  the  amount  due  him  was  presented, 
allowed  by  the  administrator  of  Flnnell's 
estate,  and  approved  by  the  court  The 
plalntifT  sought  to  realize  on  his  claim  by 
instituting  actions  to  set  aside,  as  in  fraud 
of  creditors, '  transfers  of  property  alleged 
to  have  been  made  by  John  FinneU  during 
his  lifetime.  One  such  action  was  instituted 
la  the  superior  court  of  Tehama  count?. 
In  that  litigation  th^  plaintiff  assailed  six 
conveyances  of  real  estate,  all  made  to  one 
or  more  of  John  Itnneli's  four  sooa.  The 
superior  court  of  Tehama  county  found  and 
adjudged,  that  three  of  the  six  conveyances 
were  fraudulent  and  void  as  to  plaintiff,  be- 
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canse  made  without  consideration  and  while 
the  grantor  was  Insolvent  The  defendants 
appealed  from  this  portion  of  the  decree,  and 
such  appeal  resulted  in  an  affirmance. 
SchoUe  V.  FlnneU,  166  CaL  646,  137  Pac.  241. 
With  respect  to  the  other  three  conveyances 
Involved  In  the  Tehama  action,  the  court 
found  against  the  allegations  of  fraud,  and 
gave  Judgment  In  favor  of  Simpson  FlnneU, 
the  grantee  named  In  said  three  deeds. 
From  this  part  of  the  judgment  the  plaintiff 
appealed,  and  an  affirmance  followed.  SchoIIe 
T.  Flnnell,  167  Cal.  90,  138  Pac.  746. 

The  present  action  was  brought  to  set 
aside  as  fraudulent  two  alleged  transfers  of 
personal  property  from  John  Flnnell  to  his 
son  Simpson  Flnnell.  The  property  Involved 
consisted  of  two  Items:  (1)  A  quantity  of 
Uve  stock  and  farming  Implements  claimed 
to  have  been  transferred  in  September,  1900; 
and  (2)  2,000  shares  of  the  capital  stock  of 
the  Flnnell  Land  Company,  a  corporation, 
and  a  contingent  claim  to  a  further  number 
of  sliares  of  said  company.  A  general  view 
of  the  relations  l)etween  the  plaintiff  herein 
and  the  estate  of  John  Flnnell,  and  of  the 
complications  in  which  the  affairs  of  the 
Finnell  family  had  become  involved,  may  be 
had  from  a  reading  of  the  two  decisions  in 
SchoUe  V.  FlnneU,  above  referred  to,  and  of 
the  opinions  of  this  court  In  FlnneU  v.  Good- 
man &  Co.  Bank,  156  CaL  18,  103'  Pac.  483, 
and  FlnneU  v.  FinneU,  156  CaL  589,  105  Pac. 
740,  134  Am.  St  Bep.  143. 

For  present  purposes,  it  wUI  suffice  to  say 
that  the  plaintiff  aUeged  that  the  live  stock 
and  farming  implements  In  question  were 
transferred  by  John  FlnneU  to  Simpson  Fin- 
neU in  September,  1900;  that  such  transfer 
was  not  accompanied  by  a  deUvery  or  change 
of  possession,  and  was  made  by  John  Finnell 
while  he  was  Insolvent,  with  the  intent  to 
hinder,  delay,  and  defraud  his  creditors. 
The  averment  with  respect  to  the  shares  of 
stock  of  the  Flnnell  Laud  Company  was  tliat 
on  September  8,  1903,  John  FinneU  pur- 
chased these  shares  from  George  E.  Goodman 
for  the  sum  of  $20,000,  and  caused  the  same 
to  be  transferred  to  Simpson  Flnnell,  there 
being  no  consideration  to  John  FlnneU  for 
said  transfers,  and  the  same  being  made  to 
Simpson  fraudulently  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  credi- 
tors of  jQhn  Finnell.  All  of  these  allegations 
were  denied  by  the  answers. 

The  court  found  tliat  John  FiimeU  was  in- 
solvent from  July,  1893,  untU  the  time  of 
his  death,  and  that  his  estate  was  insolvent ; 
that  he  did  not,  in  the  year  1900,  transfer 
to  Simpson  Etnnell  any  Uve  stock,  farming 
implements,  or  machinery.  It  was  further 
found  that  the  live  stock  mentioned  in  the 
complaint  was,  at  the  time  of  the  aUeged 
transfer  thereof,  mingled  with  other  Uve 
stock  belonging  to  the  sons  of  Jolin  FinneU, 
defendants  herein;  that  the  said  Uve  stock 
was  controlled  and  retained  by  John  FinneU 
up  to  the  time  «f  hl«  death.  untU  sold  and 


disposed  of  in  connection  with  the  control 
by  the  four  sons  of  the  live  stock  belonging 
to  them.  It  is  further  found  that  said  live 
stock  was  all  sold  prior  to  the  commencement 
of  this  action,  and  that  so  much  of  it  as 
was  unsold  at  the  time  of  John  Finnell's 
death  belonged  to  the  said  John  FinneU,  and 
that  "the  claim  of  the  plaintiff  thereto  and 
for  the  proceeds  thereof  Is  barred  by  the 
ladies  of  the  plaintiff."  The  fanning  im- 
plements and  machinery  were  found  to  be  of 
no  value  at  the  time  of  the  alleged  transfer ; 
and,  as  this  finding  is  not  attacked,  we  need 
not  concern  ourselves  with  these  items  of 
property. 

With  respect  to  the  shares  of  stock  of  the 
FlnneU  Land  Company,  the  court  found  that 
John  Flnnell  did  not  purchase  such  shares 
from  George  B.  Goodman,  nor  cause  said 
shares  to  be  transferred  to  Simpson,  but 
that  on  or  about  September  8,  1903,  George 
K.  Goodman  sold,  assigned,  and  transferred 
to  Simpson  FinneU,  for  the  sum  of  $20,000  the 
said  2,000  shares  of  stock,  together  with  bis 
claim  to  the  additional  shares,  and  that  said 
transfers  were  not  made  to  Simpson  FinneU 
nor  the  shares  placed  in  his  name  fraudulent- 
ly and  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  John  FlnneU. 

On  these  findings  the  court  gave  judgment 
that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendants  recover  their  costs. 
From  this  judgment  the  plaintiff  appeals, 
bringing  up  a  record  of  the  proceedings  under 
sections  053a,  953b,  and  953c  of  the  Code  of 
Civil  Procedure. 

[1]  The  principal  contentions  of  the  appel- 
lant have  to  do  with  the  sufficiency  of  the 
evidence  to  support  the  findings.  Some  six 
weeks  after  the  submission  of  the  case,  the 
learned  judge  of  the  court  below  deUvered 
an  opinion  In  which  he  summarized  the  im- 
portant facts,  as  he  saw  them.  The  findings 
were  signed  and  filed  between  two  and  three 
months  later.  The  findings  do  not,  in  all 
respects,  accord  with  the  views  which  had 
found  expression  in  the  opinion.  The  appel- 
lant cont^ids  that  the  formal  findings  are, 
so  far  as  there  is  any  conflict,  to  be  sub- 
ordinated to  or  controUed  by  the  opinion 
theretofore  rendered.  This  position  Is  not 
tenable.  "The  findings  of  fact  must  be  taken 
as  embodying  the  conclusions  of  the  trial 
court  on  aU  questions  of  fact  submitted  to  It 
for  decision."  Goldner  v.  Spencer,  163  Cal. 
320,  125  Pac.  347.  Where  the  trial  Is  with- 
out a  Jury,  and  findings  are  not  waived,  the 
Issues  of  tact  remain  undecided  until  findings 
are  filed.  No  antecedent  expression  of  the 
judge,  whether  casual  or  cast  in  the  form  of 
an  opinion,  can  in  any  way  restrict  his  abso- 
lute power  to  declare  his  final  conclusion  in 
the  only  manner  authorized  by  law,  to  wit, 
by  fiUng  the  "decision"  (findings  of  fact  and 
conclusions  of  law)  provided  for  by  sections 
632  and  633  of  the  Code  of  Civil  Procedure. 
This  rule,  which  has  long  been  established  In 
our  practice,  la  not  altered  by  the  drcum- 
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stance  that  the  record  has  been  prepared  un- 
der the  "new  and  alternative"  method. 

[2]  As  hereinbefore  stated,  the  complaint 
charged  that  the  live  stock  and  farming  Im- 
plements had  been  transferred  by  John  Fln- 
nell  to  Simpson  Flnnell  In  September,  1900. 
The  finding  was  that  John  Flnnell  did  not 
transfer  such  property  to  Simpson.  The  re- 
spondents contend  that  this  finding,  U  sup- 
ported by  the  evidence,  as  they  contend  it  is, 
is  determinative  of  the  case  so  far  as  these 
items  of  property  are  concerned.  The  action 
was  one  to  set  aside  a  transfer  as  fraudulent 
under  sections  343S  and  3440  of  the  Civil 
Code.  To  make  out  the  case  alleged  It  was 
essential  for  plaintiff  to  establish  that  there 
bad  been  a  transfer  of  the  property.  Doerf- 
ler  V.  Schmidt,  64  Cal.  265,  30  Pac.  816;  Ly- 
den  V.  Spohn-Patrick  Co.,  155  Cal.  177,  184, 
100  Pac.  23& 

[3]  The  term  "transfer"  is  defined  in  sec- 
tion 1039  of  the  Civil  Code  as  "an  act  of  the 
parties  or  of  the  law  by  which  the  title  to 
property  is  conveyed  from  one  living  person 
to  another."  The  appellant  contends  that 
this  definition  has  no  application  to  the  Code 
sections  declaring  that  certain  transfers  are 
void  against  creditors.  He  seeks  to  include 
In  the  word  transfer  every  act,  whether  com- 
mitted by  the  debtor  or  by  others,  which  may 
tend  to  hamper  the  creditor  In  subjecting  the 
property  to  the  payment  of  bis  claim.  We 
are  cited  to  no  authority  which,  in  our  view, 
sustains  this  interpretation.  The  word 
"transfer"  is,  no  doubt,  a  'broad  one,  but  it 
designates  only  those  transactions  which,  as 
between  the  parties,  pass,  or  purport  to  pass, 
the  title  or  right  of  possession  to  the  proper- 
ty. The  transfer  need  not,  to  be  sure,  be  by 
a  writing,  but  it  must  be  such  an  act  as  vests 
the  real  or  apparent  ownership  of  some  in- 
terest In  the  transferee. 

[4]  If  the  facts  were  as  found  by  the  court, 
the  situation  was  simply  this:  John  Flnnell 
was  the  owner  of  the  Uve  stock  and  machin- 
ery in  controversy.  He  made  no  transfer  of 
this  property  to  Simpson  Flnnell,  but  remain- 
ed the  owner  and  in  possession  of  It  until  his 
death.  The  live  stock  was  mingled  with  oth- 
er live  stock  belonging  to  the  defendants,  and 
they,  prior  to  the  commencement  of  this  ac- 
tion, had  sold  all  of  It.  The  legal  conse- 
quence of  tliese  facts  is,  not  that  there  was 
a  transfer  of  the  live  stock  to  Simpson  Fln- 
nell or  bis  codefendants,  but  that  such  live 
stock,  belonging  to  and  in  the  possession  of 
John  Flnnell,  was  unlawfully  taken  l)y  the 
defendants  and  converted  to  their  own  use. 
Such  conversion  may  have  given  a  right  of 
action  for  damages  to  the  estate  of  John  Fln- 
nell, but  It  did  not  give  to  the  creditors  of 
John  Flnnell  a  right  to  sue  In  their  own 
names  to  recover  such  property  or  its  pro- 
ceeds on  the  ground  that  it  had  been  fraud- 
ulently transferred.  Even  if  it  were  granted 
that  a  creditor  has  the  right  to  pursue  one 
who  has  unlawfully  taken  property  belonging 
to  the  estate  of  his  debtor,  the  complaint  in 


this  case  was  not  framed  upon  any  sncli  the- 
ory, and  did  not  allege  any  such  cause  of  ac- 
tion. 

[6]  There  can  be  no  donlit  that  the  evi- 
dence fully  supports  the  finding  of  the  court 
that  there  was  no  transfer  of  the  live  stock 
and  machinery  from  John  to  Simpson  Fln- 
nell Simpson  contended  that  the  live  stock 
had  been  transferred  by  John  Finnell  to 
George  B.  Goodman,  and  subsequently  trans- 
ferred by  Goodman  to  Simpson  Flnnell.  The 
court  did  not  accept  this  view,  the  finding 
being  "that  the  said  property  was  not  sold 
or  transferred  by  Goodman  to  Simpson  Fin- 
nell." But  the  fact  that  the  particular  mode 
of  transfer  under  which  Simpson  claimed  ti- 
tle was  found  not  to  have  taken  place  did 
not  relieve  the  plaintiff  of  the  necessity  of 
proving  the  fraudulent  transfer  (from  John 
Flnnell  to  Simpson  Flnnell)  upon  which  he 
relied,  and  the  record  is  devoid  of  any  evi- 
dence tending  to  show  such  transfer.  In 
fact,  the  appellant's  contention,  as  has  al- 
ready been  suggested,  really  is  that  Simpson 
Flnnell  and  his  codefendants  were  in  posses- 
sion of  the  live  Stock  which  had  belonged  to 
John  Flnnell,  the  debtor,  and  that  proof  of 
this  fact  alone  established  a  transfer  which 
a  creditor  could  assail  as  fraudulent.  For 
the  reasons  above  stated,  we  do  not  agree 
with  this  contention.  The  finding  against  the 
transfer  alleged  Is  suflScient  to  support  the 
Judgment  with  reference  to  the  live  stock  and 
machinery,  and  renders  it  unnecessary  to 
consider  whether  the  finding  of  laches  is  sup- 
ported by  the  evidence. 

[6,  7]  Similar  considerations  force  the  con- 
clusion that  the  plaintiff  cannot  succeed  in 
his  attack  upon  the  findings  relative  to  the 
stock  of  the  Flnnell  Land  Company.  Tbe  al- 
legation of  the  complaint  was  that  John  I^- 
nell  purchased  this  stock  from  George  B. 
Goodman,  and  caused  the  same  to  be  trans- 
ferred to  Simpson  Flnnell  without  considera- 
tion. Such  transaction,  if  accompanied  by 
the  fraudulent  intent  asserted,  would,  in  ef- 
fect, have  constituted  a  transfer  from  John  to 
Simpson,  assailable  by  the  creditors  of  John 
Flnnell.  But  the  court  found  that  no  such 
transfer  had  taken  place.  On  the  contrary, 
it  found  that  in  September,  1003,  Goodman 
sold  and  transferred  the  stock  to  Simpson 
FlnneU  for  $20,000,  and  that  the  estate  of 
John  Finnell  had  no  interest  in  the  stock. 
The  record  contains  direct  testimony  to  sup- 
port these  findings.  The  appellant  makes  an 
elaborate  and  earnest  argument  designed  to 
show  that  this  testimony  should  have  been 
rejected  by  the  trial  court,  and  that  there 
were  strong  circumstances  pointing  to  a  con- 
trary conclusion.  We  shall  not  take  the  time 
or  space  required  for  a  complete  review  of 
all  of  the  items  of  evidence  Introduced  in  this 
connection.  Suffice  it  to  say  that,  even  If  we 
concede  the  probative  force  of  the  various 
matters  insisted  upon  by  the  appellant,  it 
still  remains  that  there  was  at  the  least  a 
substantial   confiict   of   evidence   upon   the 
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point,  and  that  the  finding  of  the  trial  court, 
evidencing  its  view  of  the  preponderance  of 
the  evidence,  Is  beyond  our  power  of  review. 
The  determination  that  the  stock,  belonging 
to  Goodman,  had  been  sold  by  him  to  Simp- 
son nnnell,  that  John  Finnell  had  no  Inter- 
est in  it,  and  that  he  had  not  transferred  It 
to  Simpson  is  conclusive  here. 

[8]  Since  the  plaintUI  failed  to  prove  a 
transfer  from  John  to  Simpson  Finnell  of 
any  of  the  property  described  in  the  com- 
plaint, it  Is  entirely  nnnecessary  to  follow 
counsel  In  the  Inquiry  whether  the  circum- 
stances showed  a  fraudulent  intent  on  the 
part  of  the  debtor.  There  may  have  been  an 
Intent  to  defraud,  but  such  intent  cannot  Jus- 
tify the  setting  aside  of  a  transfer  unless 
there  has  been  a  transfer.  In  other  words, 
the  findings  which  are  sustained  hy  the  evi- 
dence required  the  giving  of  the  judgment 
J  which  was  given.  Irrespective  of  the  sound- 
ness of  the  findings  on  other  Issues. 

[I]  Certain  rulings  by  the  court  below  are 
assigned  as  error.  The  court  excluded  evi- 
dence of  declarations  by  John  Finnell  tend- 
ing, as  is  claimed,  to  show  his  ownership  of 
the  property,  afterwards  claimed  by  one  or 
more  of  the  defendants  herein.  Without 
passing  on  the  questlim  of  the  adralsslbillfy 
of  this  evidence,  it  will  be  sufficient  to  say 
that  the  dedarations  could  have  had  no  tend- 
ency to  show  that  transfers  had  been  made 
as  alleged  in  the  complaint  In  the  face  of 
the  findings  tliat  there  had  been  no  snch 
transfers,  these  rulings  become  immaterial. 

[10, 11]  During  the  trial  the  plaintilT  asked 
leave  to  amend  his  complaint  by  adding 
thereto  various  allegations  connected  with  the 
transfers  of  real  estate  which  had  thereto- 
fore been  under  Judicial  scrutiny  in  the  action 
instituted  in  Tehama  county.  The  court  de- 
clined to  grant  leave  to  file  the  amended 
pleading.  There  was  no  error  in  this  ruling. 
If  the  amended  complaint  was  Intended  to 
lay  the  foundation  for  an  attack  upon  the 
conveyances  of  real  estate,  the  plalntUF  was 
seeking  to  Introduce  an  entirely  new  and 
distinct  cause  of  action,  and  this  was  a  suf- 
ficient ground  for  denying  the  application. 
Pelser  v.  Griffln,  126  Cal.  9,  67  Pac.  690.  If, 
on  the  other  hand,  as  the  appellant  claims, 
he  sought  to  make  the  allegations  regarding 
the  transfers  of  real  estate  for  the  purpose 
merdy  of  establishing  the  existence  of  a  gen- 
eral scheme  or  conspiracy  to  defraud,  which 
scheme  embraced  the  transfers  of  the  per- 
sonal property  here  attacked,  it  may  be  an- 
swered that  tjbe  new  matter  was  merely  evi- 
dentiary, and  thus  incidental  to  the  cause  of 
action  set  up  In  the  original  complaint.  It 
is,  of  course,  well  settled  that  the  evidence 
tending  to  support  a  cause  of  action  need 
not  be  pleaded. 

We  find  no  other  points  requiring  nqtice. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  LAWLOR,  J. 


STATE  V.  FITBl 
(Supreme  C!ourt  of  Idaho.    Oct  9, 1916.) 

1.  CoNsrrrxjnoNAi,  Law  <8=>ie— Statuteb  ^» 
215— CoNSTBUonoN— General  Rules. 

Constitutional  provisiona  and  statutory  en- 
actments should  be  read  and  conatrued  in  the 
light  of  conditiona  of  affairs  and  circumstances 
existing  at  the  time  of  their  adoption. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  12,  16;  Dec.  Dig.  «=9l6; 
Statutes,  Cent  Dig.  g  291 ;   Dec.  Dig.  «=»215.] 

2.  Physicians  and  Sttbgeons  €=36(1)— "Pkac- 
TiciNO  Medicine  and  Suhqebt"  —  OniBO- 
practobs. 

One  following  the  vocation  of  a  chiropractor, 
who  charges  and  receives  compensation  for  hia 
services  as  such,  is  not  thereby  engaged  in  the 
practice  of  medicine  and  surgery  as  defined  in 
section  1353,  Rev.  Codes,  wherein  it  is  provided: 
"Any  person  shall  be  regarded  as  practicing  med- 
icine and  surgery,  or  either,  who  shall  advertise 
in  any  manner,  or  hold  himself  or  herself  out  to 
the  public,  as  a  physician  and  surgeon,  or  either, 
in  this  state,  or  who  shall  investigate  or  diagnos- 
ticate, or  offer  to  investigate  or  diagnosticate, 
any  physical  or  mental  ailment  of  any  person 
with  a  view  of  relieving  the  same  as  is  common- 
ly done  by  physicians  and  surgeons,  or  suggest 
recommend,  prescribe  or  direct,  for  the  use  of 
any  person,  sick,  injured  or  deformed,  any  drug, 
medicine,  means  or  appliance  for  the  intended 
relief,  palliation  or  cure  of  the  same,  with  the 
intent  of  receiving  therefor,  either  directly  or 
indirectly,  any  fee,  gift  or  compensation  what- 
soever." 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  6, 10, 11 ;  Dec.  Dig. 
«=»6{1). 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Practice  of  Medicine 
and  Surgery.] 

Appeal  from  District  Court  Nez  Perce 
County ;   Edgar  C.  Steele,  Judge. 

Marcus  S.  Flte  was  convicted  of  practicing 
medicine  wltbln  this. state  without  having  ob- 
tained a  license  so  to  do,  and  appeals.  Re- 
versed, with  Instructions  to  dismiss. 

It'red  U.  Butler,  of  Lewlston,  and  3.  F. 
Allshle,  of  Coeur  d'Alene,  for  appellant  J.  H. 
Peterson,  Atty.  Gen.,  Herbert  Wing  and  D.  A. 
Dunning,  Asst  Attys.  Gen.,  and  Henry  S. 
Gray  and  Miles  S.  Johnson,  both  of  Lewis- 
ton,  for  the  State. 

MORGAN,  J.  This  Is  an  appeal  from  a 
Judgment  pronounced  against  the  appellant 
upon  tils  conviction  of  having  practiced  medi- 
cine within  this  state  without  having  obtain- 
ed a  license  so  to  do. 

The  practice  of  medicine  in  Idaho  is  regu- 
lated by  chapter  17,  Ut.  8,  of  the  Political 
Code  (sectiomi  1341  to  1356,  Inclusive).  Sec- 
tion 1350  provides  that  any  person  practicing 
medicine  and  surgery  within  this  state  with- 
out having  obtained  the  license  required,  or 
contrary  to  the  provisions  of  that  chapter, 
shall  be  guilty  of  a  misdemeanor,  and  fixes 
the  penalty  therefor.  Section  1353,  in  so  far 
as  it  is  applicable  to  this  case,  Is  as  follows: 

"Any  person  shall  be  regarded  as  practicing 
medicine  and  surgery,  or  either,  who  shall  ad- 
vertise in  any  manner,  or  hold  himself  or  herself 
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ont  to  the  pablic,  as  a  pbyaician  and  surgeon,  or 
either,  in  this  state,  or  who  shall  investigate  or 
diagnosticate,  or  offer  to  investigate  or  diagnosti- 
cate, any  physical  or  mental  ailmeut  of  any  per- 
son with  a  view  of  relieving  the  same  as  is  com- 
monly done  by  physicians  and  surgeons,  or  sug- 
gest, recommend,  prescribe  or  direct,  for  the  nse 
of  any  person,  sick,  injured  or  deformed,  any 
drug,  medicine,  means  or  appliance  for  the  in- 
tended relief,  palliation  or  cure  of  the  same, 
with  the  intent  of  receiving  therefor,  either  di- 
rectly or  indirectly,  any  fee,  gift  or  compensation 
whatsoever:  Provided,  however,  this  chapter 
shall  not  apply  to  dentists  and  ref;istered  pharma- 
cists or  midwives  in  the  legitimate  practice  of 
their  respective  professions,  nor  to  services  ren- 
dered in  cases  of  emergency,  where  no  fee  is 
charged." 

'llie  proper  interpretation  of  that  section 
is  our  chief  concern  in  this  case. 

The  record  discloses  that  appellant,  who  Is 
a  chiropractor,  bad  no  license  to  practice 
medicine  and  surgery;  that  he  adminis- 
tered chiropractic  treatments  to  certain  per- 
sons and  charged  and  received  compensation 
therefor;  that  these  treatments  consisted  in 
the  manipulation  of  the  region  at  the  pa- 
tient's spinal  column  with  the  hands  of  the 
practitioner,  and  that  no  Instruments  were 
used,  nor  were  any  drugs  or  medicine  pre- 
scribed or  given.  The  evidence  does  not  tend 
to  show  that  appellant  held  himself  ont  to  the 
public  as  a  physician  and  surgeon,  or  either, 
or  that  he  investigated  or  diagnosticated,  or 
offered  to  investigate  or  diagnosticate,  any 
physical  or  mental  ailment  of  any  person 
with  a  view  to  relieving  the  same,  as  is  com- 
monly done  by  physicians  and  surgeons,  nor 
did  he  suggest,  recommend,  prescribe  or  di- 
rect, for  the  use  of  any  person  sick,  injured, 
or  deformed,  any  drug,  medicine,  means  or 
appliance  for  the  Intended  relief,  palliation, 
or  cure  of  the  same,  unless  a  chiropractic 
treatment,  as  above  described,  can  be  con- 
strued to  be  a  "means"  or  "appliance"  In  the 
sense  In  which  these  words  were  employed 
by  the  Legislature  In  section  1353,  supra. 

The  courts  of  last  resort  of  a  number  of 
states  have  passed  upon  statutes  Intended  to 
regulate  the  practice  of  medicine  and  sur- 
gery. Some  of  them  have  held  that  the  giv- 
ing of  treatments  without  the  employment  of 
instruments,  appliances,  or  agencies  such  as 
are  commonly  used  by  physicians  and  sur- 
geons, and  without  the  nse  of  drugs  or  medi- 
cines, is  not  violative  of  these  statutes. 
Among  the  cases  so  holding  are  State  v.  LUf- 
rlng,  61  Ohio  St  39,  66  N.  E.  168,  46  L.  R.  A. 
834,  76  Am.  St.  Rep.  368 ;  Hayden  v.  State,  81 
Miss.  2»1,  33  South.  653,  95  Am.  St  Rep.  471; 
State  T.  Gallagher,  101  Ark.  583,  143  S.  W. 
98,  38  L.  R.  A.  (N.  S.)  328;  State  t.  Herring, 
70  N.  J.  Law,  34,  66  AU.  670. 1  Ann.  Cas.  51; 
Smith  ▼.  Lane.  24  Hun  (N.  7.)  632 ;  Nelson 
▼.  State  Board  of  Health,  106  Ky.  760,  67  a 
W.  601,  50  U  R.  A.  383;  Martin  v.  Baldy, 
249  Pa.  263,  94  AtL  1091;  State  v.  McKnlgbt 
131  N.  C.  717.  42  S.  B.  680,  69  U  R.  A.  187; 
State  T.  Biggs,  133  N.  C.  729,  46  S.  B.  401,  64 
L.  R.  A.  139,  98  Am.  St  Rep.  731.  Others 
adhere  to  the  doctrine  that  one  who  treats, 


or  attempts  to  treat,  another  for  any  physl- 
cal  or  mental  aliment,  In  any  manner  what- 
ever, for  compensation,  must  first  pirocure  a 
license  to  practice  medicine  and  surgery,  or 
be  held  to  have  violated  the  law.  From  the 
latter  class  of  decisions  the  following  are  se- 
lected: B warts  v.  Slveny,  35  R.  I.  1,  85  AtL 
33 ;  State  v.  Gorwln,  151  Iowa,  420, 131  N,  W. 
669 ;  State  t.  Smith,  233  Mo.  242.  135  S.  W. 
465,  33  L.  R.  A.  (N.  S.)  179;  State  v.  Erickson 
(Utah)  164  Pac.  948;  People  v.  Gordon,  194 
111.  660.  62  N.  B.  858,  88  Am.  St  Rep.  165; 
Parks  V.  State,  159  Ind.  211,  64  N.  E.  862,  59 
L.  R.  A.  190;  Bragg  v.  State,  134  Ala.  165, 
32  South.  767,  58  L.  R.  A.  825;  People  y. 
Ratledge  (Cal.)  156  Pac  455. 

The  apparent  lack  of  harmony  among  the 
reported  cases  may  be  accounted  for,  to  a 
considerable  extent  at  least  by  the  difference 
in  the  language  employed  by  the  different 
Legislatures  in  formulating  statutes  upon 
the  subject  These  statutes  may  be  divided 
Into  two  classes:  (1)  Those  which  seek  to 
prevent  the  use  of  drugs,  medicines,  surgical 
instruments  and  appliancea  by  perstMis  un- 
skilled in  their  use;  and  (2)  those  which 
seek  to  prevent  the  practice,  or  pretended 
practice,  of  the  healing  art,  in  any  manner, 
by  persona  who  do  not  possess  sufficient  edu- 
cational qualihcations  to  enable  them  to  pass 
a  medical  examination  such  as  is  prescrilied 
by  a  board  of  medical  examiners  provided  for 
by  law.  The  statute  of  Idaho  here  under 
consideration  belongs  to  the  former  dasslfl- 
cation. 

[1]  In  considering  this  leglsIatlTe  enact- 
ment we  are  guided  by  the  rules  heretofore 
adhered  to  by  this  court  relattve  to  statutory 
Interpretation.  It  waa  said  hi  case  of  Gol- 
bnm  T.  WUson  rt  aL,  24  Idaho,  94,  1S2  Pac. 
679: 

"It  is  a  well-recogniied  rule  of  law  that  a  sec- 
tion of  the  statute  should  be  coastrued  in  the 
light  of  the  putjKMe  for  which  the  Legislature 
enacted  the  particular  act  of  which  such  section 
is  a  part." 

See,  also,  Oregon,  etc.,  R.  R.  Go.  ▼.  Minido- 
ka Co.  et  al.,  28  Idaho,  214,  153  Pac.  424; 
Oneida  Co.  t.  Evans,  26  Idaho,  456,  138  Pac. 
337;  Wood  v.  Independent  School  DisL  Na 
2,  21  Idaho,  734,  124  Paa  780. 

In  Adams  ▼.  Lansdon,  18  Idaho,  48S,  110 
Pac.  280,  It  Is  said: 

"Laws  are  enacted  to  be  read  and  obeyed  by 
the  people,  and  in  order  to  reach  a  reasonable 
and  sensible  construction  thereof,  words  that  are 
in  common  use  among  the  people  should  be  given 
the  same  meaning  in  the  statute  as  they  have 
among  the  great  mass  of  the  people  who  are  ex- 
pected to  read,  obey,  and  uphold  them." 

See,  also,  In  re  Bossner,  18  Idaho,  519, 
110  Pac.  602;  Ingard  t.  Barker,  27  Idaho, 
124,  147  Pac.  293;  State  y.  Morris,  28  Idaho, 
699,  155  Paa  296. 

Constitutional  provisions  and  statutory  en- 
actments should  be  read  and  construed  in 
the  light  of  conditions  of  affairs  and  circom- 
stances  existing  at  the  time  of  thelt  adop- 
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tlon.  Ti»n<!ni7  t.  Bodge,  14  Mabo,  621,  95 
Paa  20. 

W  The  law  of  Idaho  regulating  the  prac- 
tice of  medicine  and  anrgery,  of  which  sec- 
tion 1363,  sapra,  is  a  part,  was  enacted  by 
the  Legislature  In  1899.  Up  to  that  time  no 
provision  bad  been  made  for  the  appointment 
of  a  state  board  of  medical  examiners,  nor 
for  subjecting  applicants  for  a  license  to 
practice  that  learned  profession  to  an  ex- 
amination touching  their  educational  qualifi- 
cations to  do  so.  At  that  time  chiropractic 
was  unknown  in  this  state,  and  but  little, 
If  anything,  was  known  of  osteopathy. 
Those  who  offered  to  heal  the  afflicted  were 
either  graduates  of  reputable  schools  of 
medicine  and  sorgery,  or  were  u)ere  pre- 
tmders  who  assumed  to  practice  that  pro- 
fession without  having  so  graduated.  It 
seems  to  us  to  be  perfectly  clear  that  the 
Legislature,  recognizing  drugs  and  surgical 
instruments  to  be  dangerous  in  the  hands 
of  the  unskilled,  sought,  by  the  enactment  of 
(±iapter  17,  tit.  8,  of  the  Political  Code,  to 
reach  and  prohibit  the  pretenders  rather 
than  practitioners  of  branches  of  the  heal- 
ing art  which  had  not  yet  come  into  exist- 
ence, or  were,  at  least,  unknown  in  Idaho. 

Subsequent  Legislatures  seem  to  have 
adopted  this  view,  for,  in  1907,  a  law  regulat- 
ing the  practice  of  osteopathy  was  enacted, 
now  known  as  chapter  19,  tit  8,  of  the 
PollUcal  Code  (sections  1366  to  1371,  inclu- 
sive), which  prescribes  the  quallflcatious  and 
provides  for  the  examination  and  registration 
of  those  who  practice  that  science  within 
this  state.  The  Legislature  in  1907  also 
adopted  the  law  regulating  the  practice  of 
optometry,  being  diapter  20,  tit  8,  of  the 
PoUtical  Code  (sections  1372  to  1384,  inclu- 
sive), and  In  1911  an  act  was  passed  pro- 
viding for  and  regulating  the  examination 
and  registration  of  graduate  nurses  and  fix- 
ing tbelr  qualifications.  Chapter  186,  Seas. 
Laws  1011,  p.  614.  In  none  of  these  sub- 
sequent enactments  is  any  mention  made  of 
the  act  regulating  the  practice  of  medicine 
and  surgery,  nor  are  those  who  prove  them- 
selves to  be  qualified  to  practice  osteopathy, 
optometry,  or  to  act  in  the  capacity  of  grad- 
uate registered  nurses  exempted  by  any  ex- 
pression in  these  acts  from  the  operation 
of  the  medical  law.  It  Is  to  be  Inferred  from 
this  circumstance  that  the  legislative  branch 
of  our  state  government  has  not  placed  upon 
that  law  the  broad  and  comprehensive  con- 
struction contended  for  by  counsel  for  re- 
spondent here,  whereby  the  language,  "or 
suggest,  recommend,  prescribe  or  direct  for 
the  use  of  any  person  sick,  injured  or  de- 
formed any  drug,  medicine,  means  or  ap- 
pliance for  the  intended  relief,  palliation  or 
cure  of  the  same,"  shall  be  held  to  prohibit 
the  legitimate  practice  of  their  professions 
by  osteopaths,  optometrists,  nurses,  or 
chiropractors,  unless  they  pass  an  examina- 
tion intoided.  to  test  the  qualifieations  of 


physicians  and  anrgeoiUi  Upon  the  other 
hand,  it'  has  given  to  the  clause  contained 
in  section  1353,  supra,  "as  Is  commonly  done 
by  physicians  and  surgeons,"  controlling 
force,  and  has  Umlted  the  prohibition  eoor 
talned  in  the  chapter  in  question' to  persons 
who  would  attempt  to  practice  medicine  and 
surgery  without  first  having  obtained  a  li- 
cense so  to  do  by  the  words  "physicians  and 
surgeons,"  as  those  words  were  used  and 
commonly  understood  by  the  people  of  Idaho ' 
at  the  time  the  law  was  enacted.  We  be- 
lieve this  to  be  a  correct  interpretation  of 
that  .statute,  and  that  it  was  the  intention  of 
the  Leglelature  which  enacted  It  that  it 
should  be  so  limited.  In  case  of  Empire 
Copper  Co.  V.  Hendenon,  15  Idabcv  636,  99 
Pac.  127,  this  court,  quoting  from  Sutherland 
on  Statutory  Construction,  vol.  2,  i  363,  said: 
"The  intent  is  the  vital  part,  the  essence  of  the 
law,  and  the  primary  rule  of  construction  is  to 
ascertain  and  give  effect  to  that  intent  'The 
intention  of  the  Legislature  in  enacting  a  law 
is  the  law  itself,  and  must  be  enforced  when  as- 
certained, although  it  may  not  be  consistent  with 
the  strict  letter  of  the  statute.'  •  •  •  'Intent 
is  the  spirit  which  gives  life  to  a  legislative  en- 
actment.' 'In  construing  statutes  the  proper 
course  is  to  start  out  and  follow  the  true  intent 
of  the  legislature,  and  to  adopt  that  sense  which 
harmonizes  best  with  the  context  and  promotes 
in  the  fullest  manner  the  apparent  policy  and 
objects  of  the  Legislature.' " 

We  conclude  that  the  practice  of  chiro- 
practic la  not  the  practice  of  medicine  and 
surgery  as  defined  in  section  1368,  supra,  and 
that  appellant  was  erroneously  convicted. 

The  Judgment  of  the  trial  conrt  Is  revers- 
ed, with  instructions  to  dismiss  the  action. 

'    SULLIVAN,  C.  J.,  and  BUDGE,  J.,  con- 
cur. 


ZBHR  V.  CHAMPLIN  et  aL 
(No.  7724.) 

(Supreme  Court  of  Oklahoma.    Sept  19.  1916.) 

(BvOalmt  by  t\»  Ooiirt.) 

1.  Tmai,  «=»139(1)— Taking  Cask  raou  Jttbt 
— Dbmurreb  to  Bvidbnck, 

Where  the  evidence  of  the  defendant  tends 
to  establish  a  defense  in  whole  or  in  part  to 
the  note  sued  upon,  it  is  error  for  the  court  to 
sustain  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  QMal,  Cent 
Dig.  §S  S32,  833,  388-841;  Dec.  Dig-  «=s>l8»(l).] 

2.  Alteratioh  ot  Insibtthxhtb  4s92(^-BiU« 

AND  Notes  4=3378— Brncor. 
In  this  case  the  evidence  of  defendant  Joseph 
Eehr  sought  to  establish  an  alteration  in  the 
note  sued  upon  after  its  execution  and  delivery, 
and,  if  true,  the  plaintiff,  if  an  innocent  pur- 
chaser before  maturity  and  for  value,  was  en- 
titled to  recover  on  the  note  according  to  its 
original  tenor,  but  if  the  plaintiff  was  not  an 
innocent  purchaser  as  stated,  and  there  bad  been 
an  alteration  in  said  note  after  its  execution, 
'no  recovery  should  be  had  thereon.  This  evi- 
dence was  competent,  and  the  court  was  in  er- 
ror in  sustaining  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Alteration 
(rf  Instruments,  Cent.  Dig.  U  158-189;  Dec 
Dig:  <£=>20:  Bills  and  Notes,  Cent  Dig.  H  98&r- 
902;    Dec  Dig.  <S=»378.] 


or  otber  cMa*  M»  same  topic  and  KBT-NUUBER  In  all  Key-Numbarad  DtaMU  aad  tfOttm 
159  P.— 76 
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CommlnlcmeTS'  Opinion,  Dlvisioii  No.  8. 
Brror  from  District  Court,  Garfield  County; 
Jamea  B.  Cnlllflon,  Judge. 

Action  by  H.  H.  ChainpUn  against  Joseph 
Zehr  and  others.  Judgment  for  plaintiff,  and 
defendant  Zehr  brings  error.  Heversed  and 
remanded. 

Titus  &  Talbot,  of  Cherokee,  for  plaintiff 
in  error.  Adam  S.  Garls,  of  Enid,  for  defend- 
ants in  error. 

HOOKER,  O.  This  suit  was  instituted  by 
H.  H.  Cbamplln  against  Joseph  Zehr,  the 
Enid  Implement  Manufacturing  Company, 
and  the  Coates  Hardware  Company  to  re- 
cover a  judgment  upon  one  promissory  note 
executed  by  Joseph  Zehr  to  the  Enid  Imple- 
ment Manufacturing  Company,  and  after  its 
execution  and  before  Its  maturity  assigned 
to  the  Coates  Hardware  Company,  and  like- 
wise before  its  maturity  assigned  by  the 
Coates  Hardware  Company  to  H.  H.  Champ- 
lln. 

The  plaintiff  below  alleged  that  he  was  a 
holder  in  due  course  for  Talue  before  maturi- 
ty and  without  notice  of  any  equities  or  de- 
fenses, and  that  he  was  therefore  entitled 
to  recover  a  Judgment  upon  said  note  against 
the  maker  and  the  indorsers.  Only  Joseph 
Zehr  answered  in  said  action,  and  in  his  an- 
swer he  denied  the  execution  of  the  instru- 
ment, denied  that  the  plaintiff  was  a  holder 
before  maturity  for  value  and  without  no- 
tice, and  further  pleaded  want  of  considera- 
tion and  an  alteration  in  said  note  after  its 
execution.  Upon  the  trial  in  the  court  below 
the  plaintiff  Introduced  the  note  In  evi- 
dence and  testified  that  be  purchased  the 
same  before  maturity  for  a  valuable  consid- 
eration, and  rested  the  case.  Thereupon  the 
defendant  below,  Joseph  Zehr,  introduced 
testimony  for  the  purpose  of  establishing  a 
want  of  consideration  and  an  alteration  in 
said  note  after  its  execution.  At  the  conclu- 
sion of  bis  evidence  the  plaintiff  offered  a 
demurrer  to  said  evidence  which  the  court 
did  not  pass  upon,  but  reserved  the  ruling 
until  the  conclusion  of  all  the  evidence  in 
said  cause.  The  plaintiff  thereupon  Intro- 
duced evidence  of  expert  witnesses  seeking 
to  establish  that  all  of  said  note  was  written 
at  the  same  time,  and  that  there  had  not 
been  any  altmition  in  the  same. 

After  all  the  evidence  had  been  Introduced 
by  both  the  plaintiff  and  defendant  below, 
the  court  took  said  matter  under  advisement, 
and  at  a  later  date  entered  an  order  in  said 
action  on  the  2Tth  day  of  March,  1915,  sus- 
taining the  demurrer  of  the  plaintiff  to  the 
evidence  of  the  defendant  for  the  reason  that 
in  the  Judgment  of  the  court  the  same  did 
not  prove  or  tend  to  prove  any  defense  to  the 
action  of  the  plaintiff,  to  which  ruling  of  the 
court  the  defendant  beloyr  excepted. 

There  are  many  questions  urged  by  the 
plaintiff  in  error  here,  but,  under  the  view 
that  we  take,  it  is  only  necessary  for  ua  to 
consider  one  question. 


[1,t]  Section  4174  Of  the  RsWacd  Laws 

of  1910,  which  was  in  force  at  the  time  this 
action  was  tried  and  at  the  time  of  the  exe- 
cution of  the  note  In  question,  is  as  follows: 
"Where  a  negotiable  instrument  is  materially 
altered  without  the  assent  of  all  parties  liable 
thereon,  it  is  avoided,  except  as  against  a  party 
who  has  himself  made,  authorized  or  assented 
to  the  alteration  and  sabsequent  indoraers.  But 
when  an  instrument  has  been  materially  altered 
and  is  in  the  hands  of  a  holder  in  due  course 
not  a  partv  to  the  alteration,  he  may  enforce 
payment  thereof  according  to  its  ■  *  •  • 
tenor." 

One  of  the  main  questions  of  fact  pre- 
sented Is  to  determine  whether  the  note  in 
question  was  altered  after  its  executi6n  and 
delivery  by  Joseph  Zehr  to  the  Enid  Imple- 
ment Manufacturing  Company.  If  it  was  al- 
tered, and  If  the  plaintiff  is  an  innocent  hold- 
er for  value  before  maturity  without  notice 
of  any  defense  existing  in  favor  of  the  de- 
fendant, then  the  plaintiff  is  entitled  to  re- 
cover only  according  to  the  original  tenor  of 
the  note  sued  upon,  but  if  the  plaintiff  is 
not  an  innocent  holder  as  stated,  and  if 
there  has  been  an  alteration,  the  plaintiff  is 
not  entitled  to  recover  at  all. 

As  we  view  the  testimony  introduced  here 
by  the  defendant  below,  it  presented  the 
question  as  to  the  alteration  of  this  instru- 
ment, which  must  be  decided  before  a  Judg- 
ment can  be  rendered  in  this  action,  and 
tills  testimony  thus  Introduced  by  the  defend- 
ant below  did  establish  a  defense  in  part  to 
the  note  sued  upon,  and  the  ruling  of  the 
court  sustaining  a  demurrer  to  this  evidence 
was  therefore  erroneous.  It  la  impossible  for 
this  court  to  decide  this  question;  for  there 
Is  evidence  either  way  upon  the  proposition. 
If  the  testimony  of  the  defendant  is  to  be 
relied  upon,  then  this  note  was  altered; 
but,  if  Oie  testimony  of  the  plaintiff's  wit- 
nesses is  to  be  relied  upon,  the  note  was  writ- 
ten all  at  the  same  time;  hence  this  court 
cannot  pass  vtpoB  this  question  of  fact 

For  the  error  Indicated,  this  cause  must  be 
reversed  and  remanded. 

PER  CURIAM.    Adopted  in  whole. 


THOMASON  V.  CHAMPLIN  et  al.    (No.  7725.) 
(Supreme  Court  of  Oklahoma.    Sept  19,  1916.) 

Commissioners'  Opinion,  Division  No.  3.  £p- 
ror  from  District  Court,  Garfield  County; 
James  B.  CuUisou,  Judge. 

Action  by  H.  H.  Champlin  against  S.  B. 
Thomason  and  others.  Judgment  for  plaintUf, 
and  defendant  named  brings  error.  Reversed 
and  remanded. 

Titua  &  Talbot,  of  Cherokee,  for  plaintiff  in 
error.    Adam  S.  Garis,  of  E^la,  for  defendants 


HOOKER,  0.  The  opinion  this  day  rendered 
in  cause  No.  7724.  Joseph  Zehr  v.  H.  H.  Cham- 
plin, 159  Pac.  1186,  is  decisive  of  the  issaea  in- 
volved here,  and  under  the  authority  of  that 
case  this  cause  is  reversed  and  remanded. 

PEB  OUBIAM.    Adapted  in  whole. 
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THOMASON  V.  CHAMPLIN  et  «1.    (No.  7728.) 
(Supreme  Court  of  Oklahoma.    Sept  19,  1916.) 

Commissioners'  Opinion,  Division  No.  8.  Er- 
ror from  District  Court,  Qarfield  Ooonty; 
James  B.  Cullison,  Judge. 

Action  by  H.  H.  CEamplin  against  C.  B. 
Thomagoii  and  others.  Judgment  for  plaintin, 
and  defendant  Thomason  brings  error.  Beyersed 
end  remanded. 

Titus  &  Talbot,  of  Cherokee,  for  plaintiff  in 
«rror.  Adam  S.  Qaris,  of  £<nid,  for  defendants 
in  error, 

HOOKER,  C.  The  issues  involved  in  this 
case  have  this  day  been  decided  in  cause  No. 
7724,  Joseph  Zehr  v.  H.  H.  Champlin  et  aL,  159 
Pac  1185,  and  under  the  authority  of  that  case 
this  cause  is  hereby  reversed  and  remanded. 

FEB  (JUBIAM.    Adopted  in  whok^ 


STBWABT  et  bL  V.  W.  T.  BAWLBIOH  IfBD- 

ICAIi  CO.    (No.  6248.) 

(Supreme  Court  of  Oklahoma.     June  6^  1016. 

Bebearing  Denied  Oct.  S,  1916.) 

(Syllaiut  ly  the  Court.) 

1.  CoNSTrruTioNAi.  Law  C=s>89(1)— Powkb  to 

BEQULATK  —  COUUKBCE  —  LiBKBTT  OT  COH- 
TBAOT. 

The  constitutional  guaranty  of  liberty  of 
the  individual  to  enter  into  private  contracts 
does  not  limit  the  power  of  Congress  so  as  to 
prevent  it  from  legidating  upon  the  subject  of 
contracts  in  restraint  o<  interstate  or  foreign 
commerce. 

[E».  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  |  157;  Dea  Dig.  «ss89(l).] 

2.  Monopolies  «=>17(1)— Validitt  at  Con- 
tracts—"Restbaint  OF  Tbadb." 

A  contract  of  absolute  sale,  made  by  a  manu- 
facturer of  its  various  manufactured  prepara- 
tions, in  which  the  purchaser  agrees  to  sell  the 
foods  purchased  "at  regular  retail  prices  to  be 
indicated  by  it  [the  manufacturer],"  where  its 
entire  product  is  sold  throughout  the  country 
only  by  means  of  like  restrictive  contracts,  op- 
erates as  a  "restraint  of  trade,"  unlawful  as  to 
interstate  commerce  under  the  Anti-Trost  Act 
of  July  2,  1890  (26  Stat.  209,  c.  647;  U.  S. 
Comp.  St  1901,  p.  8200). 

lEd.  Nota— For  other  cases,  see  Monopolies, 
Cent  Dig.  {  13;   Dea  Dig.  «=s>17(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Restraint  of  Trade.] 

8.  Monopolies  <^pl7(l)— Validity  o»  Oo«- 

XBAOTS— BBSTKAINT   OF   TBADE. 

Where  commodities  Jhave  passed  into  the 
channels  of  trade  and  are  owned  by  dealers,  the 
validity  of  agreements  to  fix  and  control  the 
price  paid  therefor  by  the  consumer  is  not  de- 
termined by  the  circumstance  whether  they  were 
produced  by  several  manufacturers  or  by  one, 
or  whether  they  were  previously  owned  by  one  or 
by  many.  The  manufacturer  having  sold  its 
product  at  prices  satisfactoxy  to  itself,  the  pub- 
lic is  entitled  to  whatever  advantage  may  be 
derived  from  competition  in  the  subs^uent  traf- 
fic. 

[Ed.  Note.— -For  other  casee,  see  Monopolies, 
Cent  Dig.  f  18;   Dec.  Dig.  <8=>17a).] 
4.  Monopolies  ^s>23  —  Validitt  or  Coir- 

TBAOTS— ReOTKAINT    OF    TbADE. 

The  defense  that  a  contract  is  in  violation 
of  the  act  of  Congress  of  July  2,  1890  (26  Stat 
209,  e.  647^,  to  protect  trade  and  commerce 
against    unlawful    restraints    and    monopolies, 


wUch  mokes  illegal  wery  contract  violativ*  of 
its  provisions,  may  be  set  up  by  a  private  indi- 
vidual when  sued  thereon,  and,  if  proved,  con- 
stitutes a  good  defense  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  {  16;   Dee.  Die.  «=*23.] 

Error  from  District  Court,  Grady  County; 
Frsjik  M.  Bailey,  Judge. 

Action  by  W.  T.  Bawlelgh  Medical  Com- 
pany against  Warren  F.  Stewart  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Beversed. 

Blanton  tc  Andrews,  Albert  Bennle^  and 
Marlon  Henderson,  all  of  Pauls  Valley,  and 
Bond,  Melton  A  Melton,  of  Ghlckasha,,  for 
plaintiffs  in  error.  Swan  O.  Bnmette,'  of 
Oordell,  and  a  B.  Oaikshank  and  I.  P.  Oass- 
man,  both  of  Fre^jmit,  111.,  for  defendant  In 
error. 

SHABP,  J.  For  convenience  the  W.  T. 
Rawleigh  Medical  Company  will  hereinafter 
be  referred  to  as  the  plaintiff,  and  the  plain- 
tiffs In  error  as  defendants.  Plaintiff's  ac- 
tion was  to  recover  of  Heniy  Mlnette  as 
principal,  and  of  the  other  defendants  as 
guarantors,  a  balance  of  |1,212.22,  on  ac- 
count of  certain  Mils  of  merchandise  sold 
Mlnette  pursuant  to  a  written  contract  be- 
tween said  Mlnette  and  the  plaintiff,  the  per- 
formance of  which.  It  was  charged,  was  guar- 
anteed by  the  defendants,  Stewart,  Alexan- 
der, Henaon,  and  Sparks.  The  contract  Is  In 
part  as  follows: 

"Whereas  Henry  Mlnette,  of  Pauls  Valley, 
Oklahoma,  desires  to  purchase  of  the  W.  T. 
Rawleigh  Medical  Companv,  of  Freeport,  Illi- 
nois, on  credit  and  at  wholesale  prices,  to  sell 
again  to  consumers,  medicines,  extracts,  spices, 
soaps,  stock  food,  and  other  goods  manufactured 
and  put  up  by  it,  paying  his  account  for  sudi 
goods  in  installments  as  hereinafter  provided: 
Therefore  he  hereby  agrees  to  sell  no  other  goods 
than  those  sold  him  by  said  company,  to  sell  all 
such  goods  at  regular  retail  prices  to  be  indi- 
cated by  it  and  to  have  no  other  business  or 
employment" 

Another  clause  In  the  contract  provides 
that  the  company  should  notify  Mlnette 
promptly  of  any  change  In  the  wholesale  or 
retail  prices. 

Among  other  defences  interposed  by  the 
defendants  was  that  the  contract  was  Told, 
in  that  the  same  was  made  for  the  sole  pur- 
IMjse  of  maintaining  a  monopoly  In  the  arti- 
cles prepared,  mannfactared,  and  sold  by 
plaintiff,  and  that  the  provisions  of  said  con- 
tract and  all  other  contracts  made  by  said 
plaintiff  througbont  the  different  states  of 
the  Union,  other  than  the  state  of  Its  domi- 
cile, constituted  an  unreasonable  restraint  up- 
on trade  and  Interstate  commerce.  Under 
the  issues  as  joined  by  the  pleadings,  the  de- 
fendants assumed  the  burden  of  proof,  and 
having  introduced  their  evidence,  and  rested 
their  case,  the  plaintiff  demurred  thereto, 
and  the  amount  In  controversy  not  being 
disputed,  the  court  instructed  the  Jury  to 
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return  a  rerdlct  in  taror  of  plaintiff  in  tbe  f 
sum  of  $1,212.22,  and  for  interest. 

li  appears  tbat  the  plaintiff  at  the  time 
was  tbe  manufacturer  of  certain  medicines, 
extracts,  spices,  soaps,  perfumes,  tiolet  arti- 
cles, stock  food,  and  other  wares,  about  65 
in  Dumber.  Tbb  manufactured  articles  it 
sold  only  tlj^ougb  contracts  similar  to  tbat 
made  with  tbe  defendant  Mlnette.  These 
contracts  were  made  with  numerous  parties 
designated  as  salesmen  or  agents  for  certain 
exclusive  territory,  consisting  in  the  present 
case  of  three  townships  In  Oiady  county.  At 
the  trial  It  was  agreed  that  the  contracts 
made  by  plaintiff  In  the  sale  of  its  goods 
were  identical  with  the  Mlnette  ccmtract, 
and  that  it  sold  Its  products  solely  by  means 
of  such  contracts.  That  Qie  business  carried 
on  constituted  Interstate  commerce  Is  admit- 
ted. Counsel  rely  largely  for  a  reversal  of 
the  Judgment  upon  the  following  cases:  Dr. 
Miles  Med.  Ca  v.  Park  &  Sons,  220  U,  S. 
373,  31  Sup.  Ct.  376,  65  K  Ed.  502;  Park  & 
Sons  V.  Hartman,  153  Fed.  24,  82  C.  C.  A. 
158,  12  L.  B.  A.  (N.  S.)  136.  Although  a 
number  of  other  authorities  are  cited  In  their 
brief,  upon  the  authority  of  these  cases,  it  is 
insisted  that  the  stipulation  restricting  the 
price  at  which  sales  might  be  made  by  Mln- 
ette and  other  contract  holders,  was  In  viola- 
tion of  the  act  of  Cktngress  of  July  2,  1890 
(26  Stat,  209,  c.  647 ;  U.  S.  Comp.  Stat  1901, 
p.  3200),  upon  the  subject  of  trusts  and  re- 
straints of  interstate  trade.  Said  act;  in 
section  1,  declares  illegal  every  contract,  oom- 
bluation  in  the  form  of  trust  or  otherwise, 
or  conspiracy  In  restraint  of  trade  or  com- 
merce among  the  several  states,  or  with 
foreign  nations,  and  also  declares  It  to  be 
a  misdemeanor,  punishable  by  fine  or  Im- 
prisonment, or  both,  for  any  one  to  make  any 
such  contract,  or  to  engage  in  any  such  com- 
bination or  conspiracy.  By  section  2  it  is 
also  made  a  misdemeanor,  punishable  by  fine 
or  imprisonment,  or  both,  for  any  one  to 
monopolize,  or  attempt  to  monopolise,  or  com- 
bine or  conspire  with  any  other  person  or 
persons  to  monopolize,  any  part  of  the  trade 
or  commerce  among  the  several  states  or 
with  foreign  nations. ' 

[1-3]  The  general  rule  is  veil  settled  that 
a  system  of  contracts  between  manufactur- 
ers, jobbers,  and  retailers,  by  which  the  man- 
ufacturers attempt  to  control  the  prices  for 
all  sales  by  all  dealers,  at  wholesale  or  retail, 
whether  purchasers  or  sabpurcbasers,  elim- 
inating all  competition,  and  fixing  the 
amount  which  the  consumer  shall  pay, 
amounts  to  restraint  of  trade,  and  is  invalid 
both  at  common  law,  and,  so  far  as  It  affects 
Interstate  commerce,  under  the  Sherman 
Anti-Trust  Act.  United  States  v.  Kellogg 
Toasted  C!orn  Flake  Ck).  (D.  O.)  222  Fed. 
726,  Ann.  Cas.  1916A,  78.  No  rights  are 
claimed  for  the  plaintiff  in  the  present  case, 
other  than  those  of  a  mannfacturer.  Gases, 
therefor^  arising  under  the  patent  or  copy- 


right statutes,  daring  the  term  of  the  lawful 
monoply,  are  not  in  point,  and  have  no  appli- 
cation. The  opinion  in  Park  &  Sons  v.  Bart- 
man,  153  Fed.  24,  82  C.  a  A,  158,  12  L.  R.  A. 
(N.  S.)  147,  by  Judge  Lurton,  followed  by  tbe 
decision  In  Dr.  Miles  Med.  Co.  v.  Park  &  Sons, 
220  C.  8.  373,  31  Sup.  Ct.  376.  55  L.  Ed.  502, 
by  Justice  Hugbes,  it  would  seem  announces 
a  rule  which  forbids  a  recovery  by  plaintiff 
on  Its  contract.  The  opinion  in  the  Hartman 
Case  Is  a  compiehenslve  review  of  the  deci- 
sions resi>ectlng  the  common-law  rules  against 
monopoly  and  restraint  of  trade,  as  well  as 
the  federal  Anti-Trust  Act,  and  gives  the 
highest  evidence  of  a  painstaking  and  careful 
examination  of  the  authorities  both  at  com- 
mon law  and  under  the  statute.  Hartman 
was  a  mannfacturer  of  certain  proprietary 
medicines,  the  chief  of  which  was  the  well- 
known  article  called  "Peruna".  This,  wltb 
other  pr^aratlons,  Hartman  put  on  the  mar- 
ket through  a  system  of  contracts  Intended 
to  maintain  prices.  Each  jobber  was  reiiulr- 
ed  to  sign  a  written  agreement  to  sell  only 
to  retailers  whose  names  should  be  furnish- 
ed by  the  complainant,  and  who  had  signed 
a  retailer's  agreement  with  him,  obligating 
them  to  sell  only  to  consumers  at  a  price 
named  by  the  complainant,  or  found  on  his 
labels  and  wrappers.  It  was  charged  that 
there  had  grown  up  a  very  large  demand  for 
Peruna,  and  that  such  contracts  had  been 
made  with  jobbers  and  wholesalers  through- 
out the  United  States,  and  that  a  majority 
of  the  retail  druggists  of  the  country  had 
executed  such  contracts.  In  the  suit  brought 
against  Park  &  Sous,  it  was  sought  to  enjoin 
the  latter  from  causing  a  breach  of  its  sales 
with  Its  customers,  and  from  procuring  frwn 
such  customers,  whether  wholesaler  or  re- 
taller,  any  of  plaintiff's  remedies  and  med- 
icines, and  from  advertising,  selling,  or  offer- 
ing for  sale  said  remedies  and  medldaes  ob- 
tained in  or  by  any  of  the  means  charged  at 
prices  less  than  the  established  retail  price 
thereof.  The  Inquiry  was  made  by  the  court 
in  the  course  of  the  opinion: 

"Assuming  that  these  contracts  operate  only 
as  a  partial  and  not  a  general  restraint — a  ques- 
tion which  we  do  not  concede— and  that  tli«^  are 
properly  to  be  considered  as  covenants  ancillary 
to  a  principal  contract,  are  tbe  restraints  there- 
by imposed  necessary  to  protect  the  plaintiff  in 
his  retained  basiness,  or  to  protect  him  from 
an  unjust  use  of  the  articles  by  the  purchaser?" 

— and  was  answered  as  follows: 

"In  the  first  place,  we  are  to  consider  that  we 
are  not  here  dealing  with  a  single  contract  The 
complainant  has  made  a  mnlatnde  of  them  in 
identical  terms,  and  the  opposite  parties  com- 
prehend, according  to  his  bill,  a  lar^  majority 
of  the  wholesale  and  retail  druggists  in  the 
United  States.  Tbe  reasons  which  might  up- 
hold covenants  restricting  the  liberty  of  a  single 
buyer  might  prove  quite  inadequate  when  there 
are  a  multitude  of  identical  agreements.  Tbe 
single  covenant  might  in  no  way,  affect  the  pub- 
lic interest,  when  a  large  nnmber  might  So, 
also,  the  question  as  to  whether  the  restraint 
was  necessary  to  tbe  retained  business,  and 
therefore  ancillary  to  the  principal  purpose  of 
the  agreement  or  whether  the  retraining  core- 
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nonta  were  not  the  principal,  ratlier  than  the 
ancillary  matter  would  largely  depend  upon  the 
eeneriil  Bwet-p  and  result  of  a  multiplication  of 
identical  contracts.  The  general  purpose  of 
each  separate  contract  is  the  regolation  of  the 
prices  and  sales  of  the  line  of  preparations  made 
6y  complainant.  A  common  purpose  unites  each 
covenantee  to  every  other,  and  the  'system'  is  to 
be  eonatrued  as  'one  piece,'  in  which  the  com- 
plainant nnd  every  absenting  dealer,  whether 
wholesaler  or  retailer,  is  a  party,  and  the  agree- 
ment of  each  such  covenantee  to  sell  only  at  the 
prices  dictated  by  the  manufacturer  constitutes 
one  general  scheme.  The  qnestion  here  is  there- 
tore  one  (  f  n  totally  different  rharnctor  from  that 
which  would  arise  if  the  question  was  the  more 
simple  one  presented  by  a  breach  by  a  single 
covenantee"— citing  Continental  Wall  Paper  Co. 
▼.  Lewis  Voight  &  Sans,  78  O.  C.  A.  667,  148 
Fed.  939,  19  L.  R.  A.  (N.  S.)  143 ;  United 
States  V.  Addyston  Pipe  &  Steel  Co.,  88  Fed. 
27o.  29  C.  C.  A.  141,  46  L.  H.  A.  122:  W.  W. 
Montague  &  Ca  v.  I/)wry,  193  TJ.  S.  88,  24 
Slip.  Ct  807.  48  L.  Ed.  608. 

Fartber,  in  discussing  the  plalntiCTs  plan 
of  business,  the  opinion  reads: 

"The  plain  effect  of  the  'system  of  contracts,' 
the  purposed  relation  of  each  to  every  otner 
being  confessed  by  the  very  description  of  the 
method  of  carrying  on  business  stated  in  the 
bill,  is,  first,  to  destroy  all  competition  between 
jobbers  or  wholesale  dealers  in  selling  complain- 
ant's preparations.  Complainant  restrains  him- 
self by  agreeing  to  sell  at  only  one  price,  and  to 
only  such  persons  as  will  sign  one  of  his  sys- 
tem at  contracts.  The  contracting  wholesalers 
or  jobbers  covenant  that  they  will  sell  to  no  one 
who  does  not  come  with  complainant's  license  to 
buv,  and  that  they  will  not  sell  below  a  minimum 
price  dictated  by  complainant  Next^  all  com- 
petition between  retailers  is  destroyed,  for  each 
such  retailer  can  obtain  his  supply  only  by  sign- 
ing one  of  the  nniform  contracts  prepared  for 
retailers,  whereby  he  covenants  not  to  sell  to 
any  one  who  proposes  to  sell  again  unless  the 
buyer  is  authorized  in  writing  hy  the  complain- 
ant, and  not  to  sell  at  less  than  a  standard 
price  named  in  the  agreement.  Thus  all  room 
for  competition  between  retailers,  who  supply 
the  public,  is  made  impossible.  If  these  con- 
tracts leave  any  room  at  any  point  of  the  line 
for  the  nsuai  play  of  competition  between  the 
dealers  in  the  product  marketed  by  complainant, 
it  is  not  discoveraUe.  l^us  a  combination  be- 
tween the  manufacturer,  the  wholesalers,  and  the 
retailers  to  maintain  prices  and  stifle  competi- 
tion has  been  brought  about." 

It  was  held  that,  prima  facie,  the  con- 
tracts were  plainly  In  restraint  of  trade,  and 
that  It  was  for  the  complainant  to  show  that 
the  covenants  were  not  larger  than  necessary 
for  bis  protection  against  an  nnjust  use  to 
the  injury  of  complainant's  retained  business, 
and  that,  unless  he  could  do  this,  he  could 
not  ask  equitable  relief  under  such  cove- 
nants. It  was  noted  that  tbe  whcde  eco- 
nomic system  which  has  made  our  civlllza- 
tlon  is  founded  upon  the  theory  that  compe- 
tition is  desirable,  and  the  common-law  rules 
against  restraints  of  trade  rest  upon  that 
foundation;  that  a  partial  restraint  of  com- 
petition may  be  upheld,  when  one  sells  a 
business  or  other  property,  provided  that  It 
Is  no  greater  than  necessary  to  enable  a 
vendor  to  realize  the  value  of  his  good  will, 
or  to  secure  to  the  buyer  tbe  enjoyment  of 
his  purchase,  or  to  prevent  the  use  of  the 
property  to  the  prejudice  of  the  seller.  At- 
tention was  called  to  the  fact  that  the  only 


competition  which  the  contracts  there  In 
question  tend  to  suppress  was  competltioD 
between  those  who  bought  his  goods  to  sell 
again.  That  the  suppression  of  competition 
between  his  vendees  and  subvendees  secured 
to  him  the  enjoyment  of  the  legitimate  fruits 
of  his  sale,  to  which  the  restrictive  covenants 
were  supposed  to  be  ancillary,  or  to  protect 
him  against  the  unjust  competition.  It  was 
said,  was  not  clear,  and  that  the  bill  faUed 
to  state  facts  from  which  the  court  could  say 
whether  the  covenants  were  necessary  and 
reasonable.  Looking  to  the  averments  of 
the  bill  as  a  whole,  and  to  the  scheme  of 
the  business  as  disclosed  by  tbe  contracts 
themselves  It  was  said  tbe  court  could  not 
escape  tbe  conclusion  that  the  covenants  re- 
stricting sales  and  resales  had  as  their  prime 
object  the  suppression  of  competition  be- 
tween those  who  bought  to  sell  again  and 
that  any  benefit  to  the  retained  business  to 
result  from  them  was  manifestly  but  an  inci- 
dent of  the  main  purpose,  which  was  to  bene- 
fit his  vendees  and  subvendees  by  breaking 
down  their  competition  with  each  other.  It 
was  said,  farther,  that  restraints  whldi 
might  be  upheld  if  ancillary  to  some  princi- 
pal contract  oould  not  be  enfbrced  If,  when 
unmasked,  they  appear  to  be  the  main  par- 
pose  of  the  contract,  and  not  subordinate, 
and  that  in  that  case  the  covenants  in  the 
contract  signed  by  the  retailers  were  not  even 
collateral  to  any  sales  by  the  complainant, 
but  to  sales  by  the  wholesalers,  and  that 
their  prime  purpose  was  neither  the  protec- 
tion of  the  retained  business  of  the  complain- 
ant, nor  of  the  wholesaler,  but  only  to  pre- 
vent competition  between  retailers.  Cove- 
nants, it  was  observed,  protecting  the  seller 
of  tbe  property  against  the  competition  of 
the  buyer,  by  its  use  against  the  business 
retained  by  the  seller,  which  are  upheld  If 
not  wider  than  necessary  for  that  purpose, 
have  been  covenants  where  the  main  purpose 
has  been  to  protect  the  seller  himself  against 
competition  directed  against  his  retained 
business.  The  conclusion  of  the  court  was 
that  the  complainant's  system  of  contracts 
were  not  enforceable,  and  that  their  direct 
effect  was  to  limit  and  restrain  tbe  right 
of  each  wholesaler  and  each  retailer  to  trans- 
act business  in  the  ordinary  way. 

In  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  2U,  20  Sup.  Ct.  06,  44  L. 
Ed.  136,  It  was  held  that  where  the  direct 
and  immediate  effect  of  a  contract  or  com- 
bination among  particular  dealers  in  a  com- 
modity Is  to  destroy  competition  between 
them  and  others,  so  that  the  parties  to  the 
contract  or  combination  may  obtain  increas- 
ed prices  for  themselves,  such  contract  or 
combination  amounts  to  a  restraint  of  trade 
In  the  commodity,  even  though  contracts  to 
buy  such  commodity  at  tbe  enhanced  price 
are  continually  being  made;  tbat  a  total 
suppression  of  tbe  trade  in  a  commodity  Is 
not  necessary  in  order  to  render  the  com- 
bination one  In  restraint  of  trade;    that  It 
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la  the  effect  of  tbe  combination  In  Umfttng 
and  restraining  tbe  rlgbt  of  eacb  of  tbe 
members  to  transact  business  In  tbe  ordinary 
way,  as  well  as  its  effect  upon  tbe  volume 
or  extent  of  tbe  dealing  in  tbe  commodity 
tbat  is  regarded. 

Tbe  Hartman  Case  was  followed  by  tbe 
Supreme  Court  of  tbe  United  States  in  Dr. 
Miles  Med.  Co.  t.  Park  &  Sons,  supra.  In 
tbat  case,  tbe  complainant,  a  manufacturer 
of  proprietary  medicines,  prepared  In  accord- 
ance wltb  secret  formulas,  presented  by  its 
bill  a  system,  carefully  devised,  by  wbich  it 
sought  to  maintain  certain  prices  fixed  by  it 
for  all  tbe  sales  of  its  products,  botb  at 
wholesale  and  retail.  Its  purpose  was  to  es- 
tablish minimum  prices  at  which  sales  should 
be  made  by  its  vendees,  and  by  all  subse- 
quent purchasers  who  trafficked  in  Its  reme- 
dies. Its  plan  was  thus  to  govern  directly 
the  entire  trade  In  the  medicines  it  manu- 
factured, embracing  interstate  commerce  as 
well  as  commerce  within  the  state,  respec- 
tively. The  defendant  was  a  wholesale  drug 
concern,  which  had  refused  to  enter  Into  tbe 
required  contract,  and  was  procuring  medi- 
cines for  sale  at  "cut  prices"  by  inducing  those 
who  had  mad6  the  contracts  to  violate  the  re- 
strictions. The  complainant  Invoked  the  es- 
tablished doctrine  that  an  actionable  wrong 
was  committed  by  one  who  maliciously  inter- 
fered wltb  tbe  contract  between  two  parties, 
and  induced  one  of  them  to  break  tbat  con- 
tract to  tbe  injury  of  the  other;  and  tbat, 
in  tbe  absence  of  an  adequate  remedy  at 
law,  equitable  relief  would  be  granted.  Tbe 
principal  question,  as  stated  by  the  court, 
was  tbe  validity  of  the  restrictive  agree- 
ments. It  was  said  of  the  bill  that  It  pre- 
sented a  system  of  Interlocking  restrictions 
by  which  the  complainant  sought  to  control, 
not  merely  tbe  prices  at  which  its  agents 
might  sell  its  products,  but  the  prices  for  all 
sales  by  all  dealers  at  wholesale  or  retail, 
whether  purchasers  or  subpurchasers,  and 
thus  to  fix  the  amount  which  the  consumer 
should  pay,  eliminating  all  competition.  It 
was  said: 

"Tbat  these  egreemehtB  restrain  trade  is  ob- 
vious. That,  having  been  made,  as  the  bill 
alleges,  with  'moet  of  the  jobbers  and  whole- 
sale druggists  and  a  majority  of  the  retail  drug- 
gists of  tie  country,*  and  having  for  their  pur- 
pose tiie  control  of  the  entire  trade,  they  relate 
direcQy  to  interstate,  as  well  as  intrastate, 
trade,  and  operate  to  restrain  trade  or  commerce 
among  the  several  states  is  also  clear." 

It  was  insisted  tbat  tbe  restrictions  were 
not  invalid,  either  at  common  law  or  under 
tbe  act  of  Congress  of  July  2, 1890,  upon  the 
following  grounds:  (1)  That  tbe  restrictions 
were  valid  because  they  relate  to  proprietary 
medicines  manufactured  under  a  secret  pro- 
cess; and  (2)  tbat  apart  from  this,  a  manu- 
facturer is  entitled  to  control  tbe  prices  on 
all  sales  of  his  own  product.  We  dismiss  the 
first  contention  as  not  In  tbe  present  case, 
but  note  in  passing  tbat  it  was  there  ex- 
pressly decided  that  a  restraint  of  trade  which 


would  be  unlawful  as  to  otber  manufactur- 
ed articles  could  not  be  Justified  because 
tbe  article  in  question  is  a  proprietary  medi- 
cine, made  under  a  secret  formula.  To  the 
second,  it  was  urged  that  as  tbe  manufactur- 
er may  make  and  sell  or  not,  as  be  chooses, 
be  may  affix  conditions  as  to  the  use  of  tbe 
article,  or  as  to  the  prices  at  which  pur- 
chasers may  dispose  of  it;  that  tbe  pro- 
priety of  the  restraint  is  sought  to  be  derived 
from  the  Uberty  of  the  producer.  But  it  was 
observed  by  tbe  court  tbat  it  did  not  follow, 
in  case  of  sales  actually  made,  that  the  man- 
ufacturer may  Impose  upon  purdiasers  every 
sort  of  restriction.  That,  it  was  said,  a  gener- 
al restraint  upon  alienation  is  ordinarily  in- 
valid. The  right  of  alienation  is  one  of  the  es- 
sential incidents  of  a  right  of  general  property 
in  movables,  and  restraints  upon  alienation 
have  been  generally  regarded  as  obnoxious  to 
public  policy,  which  is  best  subserved  by  great 
freedom  of  traffic  In  such  things  as  pass  from 
band  to  hand.  Quoting  from  Lord  Coke  (2 
Coke  on  Littleton,  par.  360)  the  court  said: 

"If  a  man  be  possessed  of  a  horse  or  of  any 
other  chattel,  real  or  personal,  and  give  or  seU 
his  whole  interest  or  property  therein,  upon 
condition  that  the  donee  or  vendee  shall  not 
alien  the  same,  the  same  is  void,  because  the 
whole  interest  and  property  is  oat  of  him,  so 
as  he  hath  no  possibilit?  of  a  reverter ;  and  it 
is  against  the  trade  and  traffic,  and  bargaining 
and  contracting  between  man  and  man." 

Proceeding  further  in  tbe  opinion.  It  is 
said: 

"With  respect  to  contracts  in  restraint  of 
trade,  the  earlier  doctrine  of  the  common  law 
has  been  substantially  modified  in  adaptation 
to  modem  conditions.  But  tnepublic  interest 
is  still  the  first  consideration.  To  sustain  the 
restraint,  it  must  be  found  to  be  reasonable 
both  with  respect  to  tbe  public  and  to  the  par- 
ties, and  tliat  it  is  limited  to  what  is  fairly  nec- 
essary, in  the  circumstances  of  the  parncular 
case,  for  the  protection  of  the  covenantee.  Oth- 
erwise restraiintB  of  trade  are  void  as  against 
public  policy."  Gibbs  v.  Consolidated  Gas  Co^ 
130  U.  S.  409,  0  Sup.  Ct.  563,  32  L.  Ed.  984. 

It  was  said  tbat  tbe  case  was  not  unlike 
that  of  a  sale  of  good  will,  or  of  any  interest 
in  business,  or  of  a  grant  of  tbe  right  to 
use  a  process  of  manufacture;  that  com- 
plainant had  not  parted  with  any  Interest  in 
its  business  or  Instrumentalities  of  produc- 
tion. It  had  conferred  no  right  by  virtue 
of  wbich  purchasers  of  Its  products  might 
compete  with  It  It  retained  complete  control 
over  tbe  business  in  wbich  it  was  engaged, 
manufacturing  what  it  pleased,  and  fixing 
such  prices  for  its  own  sales  as  it  desired. 
Attention  was  called  to  the  fact  tbat  tbe 
court  was  not  dealing  wltb  a  single  trans- 
action, conceivably  unrelated  to  the  public 
interest,  but: 

"The  agreements  are  designed  to  maintain 
prices,  after  the  complainant  has  parted  with 
tbe  title  to  the  articles,  and  to  prevent  competi- 
tion among  those  who  trade  in  them." 

Continuing,  tbe  court  said: 

"But  agreements  or  combinations  between 
dealers,  having  for  their  sole  purpose  the  de- 
struction of  competition  and  the  fixing  of  pric- 
es, are  injurious  to  tbe  public  interest  and  void. 
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They  are  not  Mved  by  the  adVBUtages  which 
the  particij>Bnta  expect  to  derive  from  the  en- 
hanced price  to  the  consumer" — citinc  People 
T.  Sheldon.  139  N.  Y.  251.  34  N.  B.  7§6,  23  L. 
R.  A.  221,  86  Am.  St.  Rep.  690;  Judd  t.  Harw 
rini:ton,  139  N.  Y.  106,  34  N.  E.  780 :  People 
V.  Milk  Erch.,  146  N.  Y.  267,  39  N.  H.  1062. 
27  L.  R.  A.  ^7.  45  Am.  St.  Rep.  609 ;  United 
States  ▼.  Addyaton  Pipe  &  Steel  Co..  86  Fed. 
271,  29  C.  C.  A.  141,  46  I*  R.  A,  122;  on  ap- 
peal, Addj'sfbn  Pipe  &  Steel  CSo.  v.  U.  S.,  175 
tJ.  S.  211.  20  Sup.  Ct.  06,  44  L.  Ed.  136;  W. 
W.  Montastie  &  Co.  ▼.  Lowry,  108  U.  S.  38,  24 
Sup.  Ct.  WJ,  48  L.  Ed.  608;  Chapin  t.  Brown 
Bros..  83  Iowa,  156.  48  N.  W.  1074,  12  L.  R. 
A.  428,  82  Am.  St.  Rep.  297;  Craft  v.  Me- 
ConouebT,  79  111.  346,  22  Am.  Rep.  171;  W. 
H.  Hill  Co.  V.  Gray  &  Worcester,  163  Mich,  12, 
127  N.  W.  803,  80  L.  B.  A.  (N.  S.)  327. 

In  conclusion  it  was  held  that  the  com- 
plainant's plan  fell  within  the  principle 
which  condemns  contracts  of  its  class;  that 
it  in  efTect  created  a  combination  for  pro- 
hibited purposes,  and  that  no  distinction 
conid  properly  be  -  made  by  reason  of  the 
particular  character  of  the  commodity  in 
question,  and  that  It  was  an  article  of  com- 
merce entitled  to  no  special  privilege  or 
immunity,  and  that  the  rules  concerning  the 
freedom  of  trade  must  be  held  to  apply  to 
it ;  that  where  commodities  have  passed  into 
the  channels  of  trade,  and  are  owned  by  deal- 
ers, the  validity  of  agreements  to  prevent 
competition  and  to  maintain  prices  is  not  to 
be  determined  by  the  circumstances,  whether 
they  were  produced  by  several  manufacturers 
or  by  one,  or  whether  they  were  previously 
owned  by  one  or  by  many;  that,  the  com- 
plainant having  sold  its  product  at  prices 
satisfactory  to  itself,  the  public  is  entitled  to 
whatever  advantage  may  be  derived  from 
competition  in  the  subsequent  traffic. 

We  have  reviewed  at  length  the  forego- 
ing opinions  because  of  their- lucid  exposition 
of  the  law,  and  on  account  of  the  fact  that 
they  involve  the  construction  of  a  federal 
statute,  and  are  controlling  upon  this  CfTurt 
Missouri,  K.  &  T.  R.  Co.  v.  Walston,  37  Okl. 
517, 133  Pac.  42.  Recurring  to  the  facts  of  the 
case  at  band,  it  will  be  seen  that  plaintifTs 
plan  or  scheme  of  sale  of  its  manufactured 
products  eliminated  all  form  of  competition 
therein.  Its  goods  were  sold  only  to  those 
who  entered  into  a  contract  to  sell  to  the 
consumer  at  the  prices  fixed  by  plaintUf. 
While  but  a  single  contract  is  involved  here. 
It  was  admitted  that  the  plaintiff  transact- 
ed business  only  in  pursuance  of  like  con- 
tracts. It  was  shown  that  the  medical  com- 
pany had  a  capital  and  surplus  of  over  $1,- 
000,000  Invested  in  its  business,  and  that  an 
"army  of  Rawleigh  men"  was  engaged  in 
selling  its  products  throughout  the  United 
States.  There  was  no  competition  in  its 
products  between  its  so-called  agents  and 
others,  for  its  sales  were  confined  to  those 
who  entered  into  its  restrictive  contracta 
There  was,  or  could  be,  no  competition  be- 
tween its  so-called  salesmen,  and  in  no  oth- 
er means  than  through  a  purchase  from  such 
salesmen  could  the  consumer  buy  its  prod- 
ucts.   Ttie  contracts  left  no  room  for  the  usu- 


al competition  betwefin'  the  dealers  in  the 
products  sold  by  plaintiff ;  and  this  was  the 
obvious  purpose  of  the  plan.  It  was  not 
shovrn,  nor  can  we  conceive  it  to  be  the  case, 
that  the  restraints  fixed  by  the  manufacturer 
upon  the  price  to  be  paid  by  the  consumer 
were  neoessary  to  its  retained  business,  and 
therefore  ancillary  to  the  principal  purpose 
of  the  agreement ;  but,  on  the  other  hand,  the 
plain  effect  of  its  system  of  contracts  was 
to  destroy  all  competition  in  the  sale  of  its 
manufactured  products.  Well  may  we  in  this 
connection  use  the  language  of  the  court  in 
the  Hartman  Case: 

"Now.  in  what  way  is  only  a  fair  protectioB 
afforded  the  interests  of  complainant  by  stifling 
all  competition  between  the  jobbers  of  the  Unit- 
ed States  who  deal  in  complainant's  prepara- 
tions? In  what  way  are  the  covenants  which 
forbid  them  to  resell  to  any  one  who  will  buy 
'necessary,'  to  use  Judge  Taft's  phrase,  to  pro- 
tect the  covenantee  in  the  enjoyment  of  the 
legitimate  fruits  of  the  contract  or  to  protect 
him  from  the  dangers  of  an  unjust  use  of  those 
fruits  by  the  other  party?'  In  what  way  are 
covenants  which  compel  retailers  to  maintain 
prices,  to  qnote  Chief  Justice  Tindal,  'such 
only,  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favor  of  whom  it  is  giv- 
en, and  not  so  large  as  to  interfere  with  the  in- 
terests of  the  public?'  Homer  v.  Graves,  7 
Bing.  736." 

To  sustain  the  validity  of  the  restrictive 
agreements  of  plaintiff  would  be  to  give  ef- 
fect to  a  system  of  doing  business  by  which 
all  the  sales  of  all  its  products  would  be,  un- 
der all  circumstances,  controlled  by  it  Ap- 
plied to  modem  conditions,  the  public  inter- 
est is  of  first  Importance  in  determining  the 
validity  of  contracts  in  restraint  of  trade. 
If  the  restraint  is  sustained,  it  can  only  be 
in  cases  where  it  is  found  to  be  reasonable 
both  with  respect  to  the  pnbllc  and  to  the 
parties,  and  that  it  is  limited  to  what  is 
fairly  necessary  in  the  circumstances  of  the 
particular  case,  for  the  protection  of  the 
covenantee.  The  fact  that  here  there  was 
no  agreement  between  different  manufactur- 
ers, wholesalers,  jobbers,  or  others  to  fix 
and  maintain  a  selUng  price  is,  in  the  lan- 
guage of  Justice  .Hughes,  in  the  Dr.  Miles 
Case,  unimportant    In  that  case  It  was  said: 

"The  bill  asserts  the  importance  of  a  standard 
retail  price,  and  alleges  generally  that  confu- 
sion and  damage  have  resulted  from  sales  at 
less  than  the  prices  fixed.  But  the  advantage 
of  established  retail  prices  primarily  concerns 
the  dealers.  The  enlarged  profits  whieh  would 
result  from  adherence  to  the  established  rates 
would  go  to  them,  and  not  to  the  complainant 
It  is  through  the  inability  of  the  favored  deal- 
ers to  realize  these  profits,  on  account  of  the  de- 
scribed competition,  that  the  complainant  works 
out  its  allef^ed  injury.  If  there  be  an  advan- 
tage to  the  manufacturer  in  the  maintenance  of 
fixed  retail  prices,  the  question  remains  wheth- 
er it  is  one  wliich  be  is  entitled  to  secure  by 
agreements  restricting  the  freedom  of  trade  on 
the  part  of  dealers  who  own  what  they  sell. 
As  to  this,  the  complainant  can  fare  no  better 
with  iti  plan  of  identical  contracts  than  could 
the  dealers  themselves  if  they  formed  a  com- 
bination and  endeavored  to  establish  the  same 
restrictions,  and  thus  to  achieve  the  same  re- 
sult, by  agreement  with  each  other.  If  the  im- 
mediate   advantage    they    would    thus    obtain 
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would  dot  be  anfflcient  to  sustain  Bnch  a  direct 
•sreement,  the  asserted  niterior  benefit  to  the 
complainant  cannot  be  regarded  as  sufSdent  to 
support  its  system." 

As  we  read  the  decisions  principally  relied 
on,  the  plaintiff's  plan  of  selling  its  products 
comes  within  the  inhibition  of  the  statute. 
Contracts  which  by  reason  of  the  Intent,  or 
the  Inherent  nature  of  the  contemplated  acts, 
prejudice  the  public  interest  by  unduly  re- 
stricting competition  or  unduly  obstructing 
the  course  of  trade  are  within  the  act  Unit- 
ed States  T.  American  Tobacco  Co.,  221  TT.  S. 
179,  31  Sup.  Ct.  632,  66  L.  Ed.  694;  Nash 
V.  United  States,  229  U.  S.  373,  33  Sup.  Ct. 
780,  67  L.  Ed.  1232. 

(4]  Bat  may  the  defendants  avail  them- 
selvea  of  the  statute  in  an  action  to  recoTer 
for  goods  sold  Mlnette?  Plaintiff's  recovery 
is  predicated  upon  the  illegal  agreement  The 
contract  Is  referred  to  and  made  the  basis  of 
Its  caose  of  action.  Aside  from  the  contract, 
there  was  no  liability  on  the  part  of  the 
guarantors.  Against  them,  plaintiff  had  no 
claim,  except  through  the  medium  of  an  il- 
legal agreement  In  short  the  account  sned 
on  was  made  up  in  execution  of  the  agree- 
ment that  constituted  the  illegal  restraint  up- 
on trade  and  commerce,  and  was  not  there- 
fore, as  in  some  of  the  reported  cases,  collat- 
eral to  and  independent  of  the  agreement 
under  which  the  combination  or  restraint 
was  effected.  Plaintiff  could  not  enforce  its 
contract  without  bringing  under  review  all  its 
parts,  for  it  is  well  settled  that  where  it  Is 
necessary  to  prove  an  illegal  contract  in 
order  to  maintain  an  action,  courts  will  not 
enforce  it  nor  will  they  enforce  alleged  rights 
directly  springing  from  snch  contract  As 
stated  in  McMullen  ▼.  Hoffman,  174  U.  S. 
639,  19  Sup.  Ct.  838,  43  L.  Bd.  1117: 

"Upon  the  point  as  to  the  ability  of  the  plain- 
tiff to  make  out  his  cause  of  action  without  re- 
ferring to  die  illegal  contract,  it  may  be  stated 
that  the  plaintiff  for  such  purpose  cannot  refer 
to  one  portion  only  of  the  contract  upon  which 
be  proposes  to  found  his  right  of  action,  but 
that  the  whole  of  the  contract  must  come  in, 
although  the  portion  upon  which'  he  founds  his 
cause  of  action  may  be  legal" — citing  Booth  v. 
Hodgson,  6  T.  B.  405,  408 ;  Thompson  v.  Tliom- 
son,  7  Ves.  Jr.  470;  Embrey  v.  Jemison,  131 
U.  S.  336,  348,  9  Sup.  Ct.  776,  88  U  Ed.  172, 
177. 

Turning  to  the  authorities  declaring  when 
the  statute  may  be  set  up  In  defense  of  an 
action  to  recover  for  goods  sold,  it  appears 
that  in  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  640,  22  Sup.  Ct  431,  46  h.  Ed.  679, 
there  was  no  necessary  legal  connection  be- 
tween the  sale  of  pipe  to  the  defendants  by 
the  plaintiff  corporation  and  the  alleged  ar- 
rangement made  by  it  with  other  corpora- 
tions, companies,  and  firms.  The  contracts 
under  which  the  pipe  in  question  was  sold 
were,  as  held  by  the  court  collateral  to  the 
arrangement  for  the  combination  referred  to. 
and  the  action  was  not  one  to  enforce  the 
terms  of  such  an  arrangement.  In  E.  Bement 
A  Sons  V.  National  Harrow  Co.,  186  U.  S. 
70,  22  Sup.  Ct  747,  46  Ii.  Bd.  1068,  the  court, 


after  referring  to  that  sectioii  of  the  act  of 
Congress,  relating  to  suits  by  the  Attorney 
€reneral  and  by  persons  injured  In  their  bosl- 
ness  or  property,  said: 

"Assuming  that  the  plaintiff  la  right  so  far 
as  regards  any  suit  brought  under  that  act,  we 
are  nevertheless  of  opinion  that  any  one  sued 
upon  the  contract  may  set  up  as  a  defense  that 
it  is  a  violation  of  the  act  of  Congress,  and  if 
found  to  be  so,  that  fact  wiU  constitute  a  good 
defense  to  the  action.  •  •  •  As  the  statute 
makes  the  contract  In  itself  illegal,  no  recovery 
can  be  had  upon  it  when  the  defense  of  illegal- 
ity is  shown  to  the  court" 

A  leading  authority,  giving  to  the  pur- 
chaser the  right  to  defend,  under  the  stat- 
ute, on  account  of  the  unlawful  nature  of  tho 
contract  Is  Continental  Wall  Paper  Co.  v. 
Volght  4  Sons,  212  U.  S.  227,  29  Sup.  Ct.  280, 
53  L.  Ed.  486.  In  that  case  the  action  was 
brought  to  recover  for"  wall  paper  sold  by  the 
representative  of  a  combination  or  trust 
formed  for  the  purpose  of  restraining  and 
monopolizing  trade  and  commerce  among  the 
several  states  in  the  manufacturing,  buying, 
selling,  and  dealing  in  wail  paper.  The  de- 
fendant who  was  engaged  In  buying  and  sell- 
ing wall  paper  In  Ohio  and  other  states  was 
a  party  to  the  Illegal  combination;  and  the 
account  in  suit  was  made  up,  as  to  the  prices 
and  terms  of  sale,  not  upon  the  basis  of  an 
Independent  collateral  contract  for  goods  sold 
and  delivered,  but  with  direct  reference  to, 
in  conformity  with,  and  for  the  object  of  en- 
forcing the  agreement  that  constituted,  or  out 
of  wtiich  came,  the  illegal  combination,  whose 
business  was  carried  on  under  the  name  of 
the  Continental  Wall  Paper  Company,  and 
that  a  Judgment  against  the  defendant  upon 
the  account  In  suit  would,  in  effect  legally 
and  practically  ;tld  the  combination  t»  reap 
the  fruits  of  agreements  that  were  Illegal  un- 
der the  acts  of  Congress,  and  the  making  of 
which  was  declared  by  that  act  to  lie  a  crime. 
The  Connolly  Case  Is  reviewed  at  length  by 
Justice  Harlan,  who  wrote  both  opinions,  and 
the  cases  distinguished.  Of  the  case  there 
at  baud,  it  was  said: 

"The  present  suit  is  not  based  upon  an.  im- 
plied contract  of  the  defendant  company  to  pay 
a  reasonable  price  for  goods  that  it  purchased, 
but  upon  agreements,  to  which  both  the  plain- 
tlfl  and  the  defendant  were  parties,  and  pursu- 
ant to  wbicli  the  accounts  sued  on  were  made 
out,  and  which  had  for  their  object  and  which 
it  IS  admitted  had  directly  the  effect,  to  ac- 
complish the  illegal  ends  for  which  the  Con- 
tinenttd  Wall  Paper  Company  was  organized. 
If  judgment  be  given  for  the  plaintiff,  the  re- 
sult, beyond  all  question,  will  be  to  ^nve  the  aid 
of  the  court  in  making  effective  the  illegal  agree- 
mpnts  that  constituted  the  fort)idden  combina- 
tion." 

The  last  expression  of  tlie  Supreme  Court 
of  the  United  States  upon  the  question  is 
Wilder  Manufacturing  Co.  v.  Com  Products 
Keflnlng  Co.,  236  U.  S.  165,  86  Sup.  Ct.  398, 
69  U  Ed.  520,  Ann.  Cas.  1916A,  118,  In  which 
the  court  reviews  both  its  earlier  holdings  in 
the  Connolly  and  Continental  Wall  Paper 
Company  Cases.  The  primary  question  there 
decided  was  that  the  defendant  could  not  set 


Digitized  by 


Google 


WoBbj 


STATE  r.  SUPERIOR  COURT 


1193 


up  In  dBDeaue  the  Illegal  organisation  of  t3ie 
seller,  tbe  contract  being  otherwise  Inherent- 
ly legaL  Having  dealt  with  the  refining 
company  as  an  existing  concern,  posaesslng 
the  capacity  to  sell,  speaking  generally,  the 
assertion  that  It  had  no  legal  existence  be- 
cause It  was  an  unlawful  combination  In  vio- 
lation of  the  antl-tmst  act  was  Irrelevant  to 
the  question  of  the  liability  of  the  manufac- 
turing company  to  pay  for  the  goods,  since 
snch  defense  was  a  mere  collateral  attack  on 
the  organization  which  could  not  lawfully 
be  made. 

In  J.  W.  Rlpy  &  Son  ▼.  Art  Wall  Paper  Co., 
41  Okl.  20,  136  Pac  1080,  Bl  L.  R.  A.  (N.  S.) 
33,  the  contract  under  review  did  not  under- 
take to  flx  the  price  at  which  the  defendants 
might  sell  the  goods  purchased;  neither  did 
it  restrict  the  plaintiff  from  selling  goods 
to  others,  nor  was  either  party  restricted 
from  selling  goods  to  any  other  person  or 
class  of  persons.  And  it  was  observed  that 
It  could  not  be  seen  wherein  the  public  would 
be  Injuriously  affected  by  the  enforcement  of 
the  contract. 

The  fact  that  in  a  few  isolated  cases  Min- 
ette  varied  slightly  from  the  selling  price 
flxed  by  the  plaintiff  does  not  serve  to  render 
enforceable  the  contrast,  following  which  the 
bin  of  goods  was  made  up,  and  for  which  the 
action  is  brought  to  recover  the  value.  Plain- 
tiff may  not  avail  itself  of  Its  patron's  infrac- 
tion of  bis  contract  in  order  to  give  charac- 
ter to  Its  illegal  undertaking. 

From  the  facts  proven,  and  without  fur? 
ther  citation  of  authorities,  we  conclude  that 
the  contract  entered  into  between  the  parties 
was  illegal  under  the  anti-trust  act  of  1890, 
that  it  is  to  be  taken  as  one  Intended,  and 
which  If  enforced  would  have  the  effect  di- 
rectly to  restrain  and  monopolize  trade  and 
commerce  among  the  several  states,  and  that 
plaintiff  cannot  have  a  judgment  for  the 
amount  of  the  account  sued  cm,  because,  for 
the  reasons  we  have  already  stated,  such  a 
judgment  would,  In  effect,  aid  the  execution 
of  the  agreements  which  constituted  the  ille- 
gal combination. 

The  judgment  of  the  trial  court  is  there- 
fore reversed.    All  the  Justices  concur. 


STATE  ez.rel.  OBTZELMAN  et  al.  t.  SUPE- 
RIOR COURT  FOR  KING  COUNTY 

et  al.    (No.  13677.) 

(Supreme  Court  of  Washington.    Oct  5,  1916.) 
1.  AtTachiceMt  «=»107— PaocEatMNOs  to  Pbo- 

OCHB— AnrtDATITS— r"lNDIBTBDHX8S. ' ' 

Under  Rem.  &  Bal.  Code,  J  648,  requiring  a 
wnt  of  attachment  to  show  that  defendant  is 
Indebted  to  the  plaintiff,  specifying  the  amount 
of  the  indebtedness,  "indebtedness"  includes  a 
liability  for  damages  arising  on  breach  of  a 
written  contract. 

[Ed.  Note. — For  other  cases,  see  Attachment. 
Cent.  Dig.  !{  285-289;   Dea  big.  «=9l07. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indebtedness.] 


2.  ArcAOHiaiiT  «s>S— Natube  or  BraiiDT— 
AoTioNB  IN  Which  AxrcEoaiZKD  —  Bbbaoh 

OF  OORTHACT. 

Under  Rem.  &  Bal.  Code,  {  648,  anthorizing 
the  issuance  of  a  writ  of  attachment  on  affida- 
vit showing  the  indebtedness  of  defendant  to 
plaintiff,  and,  among  other  things,  that  the  de- 
fendant IS  a  nonresident  of  tbe  state,  or  that  tbe 
damages  for  which  the  action  is  brought  are  for 
injuries  arising  from  the  commission  of  some  fel- 
ony or  for  the  seduction  of  some  female,  where 
the  affidavit  for  attachment  shows  that  the  de- 
fendant is  a  nonresident  of  the  state,  the  provi- 
sion of  the  section  as  to  damages  trom  commis- 
sion of  tbe  felony  does  not  exclude  tbe  right  to 
attachment  for  damages  from  breach  of  a  writ- 
ten contract. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  {{  12-21;   Dec.  Dig.  <g=»5.] 

Department  1.  Application  by  the  State 
on  the  relation  of  T.  E.  Getzelman  and  oth- 
ers, for  writ  of  prohibition  to  the  Superior 
Court  of  King  County  and  another.    Denied. 

Kerr  &  McCord,  of  Seattle,  for  plaintiff. 
Warren  H.  Lewis,  of  Seattle,  for  respond- 
ents. 

MOUNT,  J.  This  is  an  application  for  a 
writ  of  prohibition.  The  petition  shows 
that  some  time  prior  to  December,  1915, 
the  relators  sold  a  tract  of  land  in  Sno- 
homish county  to  A.  Roe  and  wife,  and 
executed  and  delivered  a  warranty  deed  to 
said  land  for  a  nmslderatlon  of  $16,500,  of 
which  $5,500  was  paid  in  cash  and  deposited 
to  the  credit  of  relators  in  the  National  Bank 
of  Commerce  of  Seattle.  The  balance  of  the 
purchase  price  was  evidenced  by  promissory 
notes  made  by  Roe  and  wife  to  the  relator 
T.  B.  Getzelman.  One  of  these  notes  was 
for  $5,000  and  three  for  $2,000  each.  The 
$5,000  note  was  secured  by  a  first  mortgage 
on  the  property  deeded  by  the  Oetselmans 
to  Roe.  The  three  notes  for  $2,000  each 
were  secured  by  a  second  mortgage  on  the 
same  property.  All  these  notes  and  mort- 
gages were  deposited  in  the  National  Bank 
of  Oommerce  for  the  use  and  benefit  of  the 
rehitors.  Thereafter  Roe  and  wife  conceiv- 
ed that  the  grantors  had  breached  certain 
covenants  in  the  deed,  and  thereupon  insti- 
tuted an  action  in  the  superior  court  of  King 
county  claiming  damages  tot  a  breach  of 
the  covenants. 

The  amended  complaint  contained  three 
causes  of  action.  The  first  cause  of  action, 
after'  describing  the  deed  and  the  covenants 
therein  contained,  aUeged  in  substance  that 
there  was  a  certain  easement  upon  a  part  of 
tbe  premises  in  favor  of  an  abutting  owner 
to  carry  drain  and  waste  water  across  the 
premises;  that  the  existence  of  this  ease- 
ment caused  damages  to  the  plaintiff  In  that 
action  Ijq  the  sum  of  $2,000.  The  second 
cause  of  action,  after  referring  to  the  deed 
and  the  covenants  therein  and  the  warranty 
of  quiet  and  peaceable  possession,  alleged 
in  substance  that  a  portion  of  the  land  was 
in  the  lawful  poesession  of  other  parties, 
and  that  by  reason  thereof  the  plaintiffs  were 
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damaged  In  the  sum  of  $500.  And  for  a  third 
cauae  of  action  It  was  alleged  that  tbere  was 
an  outstanding  lease  by  reason  of  which  the 
plaintiffs  claimed  damages  in  the  sum  of 
$3,000,  amounting  In  the  aggregate  for  the 
three  causes  of  action  to  the  sum  of  $5,500. 
After  the  complaint  in  that  action  was  filed, 
the  plaintiffs  therein,  Roe  and  wife,  sued 
out  a  writ  of  attachment  No  property  was 
found  within  this  state  upon  which  the  writ 
could  be  levied,  and  thereafter  a  writ  of 
garnishment  was  Issued  and  served  upon  the 
National  Bank  of  Commerce  of  Seattle  and 
the  bank  made  answer  to  the  writ  of  gar- 
nishment to  the  effect  that  it  held  the  money 
and  notes  and  mortgages  hereinbefore  refer- 
red to  in  its  possession.  The  relators  are  not 
residents  of  the  state  of  Washington,  but 
are  residents  of  the  state  of  nUnois.  A 
summons  and  complaint  in  that  action  were 
served  upon  them  personally  in  the  state  of 
Illinois  and  no  other  process  has  ever  been 
served  upon  them.  The  garnishee,  the  Na- 
tional Bank  of  Commerce,  attacked  the  pro- 
cedure upon  the  ground  that  the  court  was 
without  Jurisdiction,  and  an  adverse  order 
in  that  respect  was  entered  against  it  An 
appeal  from  that  order  has  been  taken  to 
this  court. 

The  relators  appeared  specially  in  the 
cause  for  the  sole  purpose  of  attacking  the 
Jurisdiction  of  the  court  The  trial  court 
held  that  it  had  jurisdiction  of  the  subject- 
matter  of  the  action  by  reason  of  the  attach- 
ment and  garnishment  and  this  application 
is  to  prevent  the  lower  court  from  proceeding 
in  that  cause. 

It  will  be  observed  from  what  is  said  above 
in  regard  to  the  action  of  Roe  against  the 
relators  that  the  action  is  one  for  damages 
for  breach  of  warranty  of  a  deed,  and  It  Is 
argued  by  the  relators  that  because  such 
damages  are  entirely  uncertain  and  unliqui- 
dated and  speculative  in  tbelr  nature,  the 
action  wUl  not  support  the  issuance  of  the 
writ  of  attachment  under  our  statute.  Our 
statute,  at  section  617,  Rem.  &  BaL  Code, 
provides  that: 

"The  plaintiff  at  the  time  of  commencing  an  ac- 
tion, •  »  •  may  have  the  property  of  the  de- 
fendant •  •  •  attached  in  the  manner  here- 
inafter prescribed." 

nie  next  section  provides: 

"The  writ  of  attachment  shall  be  ivaed  by  the 
clerk  of  the  court  in  which  the  action  is  pend- 
ing: but  before  any  such  writ  of  attachment 
shall  issne,  the  plaintiff,  or  gome  one  in  his  be- 
half, shall  make  and  file  with  such  clerk  an  affi- 
davit showing  that  the  defendant  is  indebted  to 
the  plaintiff  (specifying  the  amount  of  such  in- 
debtedness .  over  and  above  all  just  credits  and 
offsets),  and  that  the  attachment  is  not  sought 
and  the  action  is  not  proaecnted  to  hinder,  de- 
lay, or  defraud  any  creditor  of  the  defendant 
and  either—  *  *  *  <2)  That  the  defendant  is 
not  a  resident  of  this  state;  or  •  *  •  (9) 
That  the  damages  for  which  the  action  is 
brouRbt  are  for  injuries  arising  from  the  com- 
mission of  some  felony,  or  for  the  seduction  of 
some  female." 


[1]  It  la  not  claimed  by  tbt  petttioner  that 
the  affidavit  upon  which  the  attachment  was 
Issued  was  not  raffldent  but  It  Is  contended 
that  the  word  "Indebtedness"  does-  not  cover 
an  action  for  damages,  nie  word  "indebted- 
ness" as  used  In  this  statute  we  tblnk  may 
be  applied  to  an  action  for  damages  arising 
upon  a  breach  of  a  written  contract  In  22 
Cyc.  at  page  75,  in  defining  the  term  "indebt- 
edness," it  is  stated: 

"It  is  a  word  of  large  meaning,  and  must  be 
construed  in  every  case  in  accord  with  its  con- 
text  When  used  in  its  strict  legal  significance, 
the  word  applies  only  to  a  pecnniaiy  obligation 
arising  from  a  contract  expressed  or  implied; 
but  given  its  plainest  and  most  literal  significa- 
tion, it  includes  every  obligation  by  which  one 
person  is  bound  to  pay  money,  goods,  or  serv- 
ices to  another." 

See,  also,  1  Wade  on  Attachments,  fi  12, 
13,  14. 

We  are  satisfied,  therefore,  that  the  af- 
fidavit for  the  writ  was  sufficient  under  this 
statute. 

[2]  It  Is  also  argued  by  the  relators  as  we 
understand  them  that,  because  of  the  ninth 
subdivision  of  section  848,  to  the  effect  that 
the  damages  for  which  the  action  was 
brought  are  injuries  arising  from  the  com- 
mission of  some  felony,  every  other  cause  of 
action  for  damages  is  excluded.  But  it  Is 
apparent  that  subdivision  9  does  not  limit 
the  causes  for  which  the  attachment  may  be 
issued.  It  is  one  of  nine  independent  causes. 
The  writ  of  attachment  In  this  case  was  Is- 
sued because,  first,  there  was  a  debt  alleged 
to  be  due,  and,  second,  the  defendants  were 
nonresidents  of  this  state.  Where  the  debt 
Is  alleged  to  be  due  and  the  defendants  are 
nonresidents  of  the  state  the  attactunent  may 
issue.  Or  it  may  issue  for  an  injury  arising 
from  the  commission  of  a  felony  or  for  an 
injury  for  seduction  under  the  provisions  of 
subdivision  9,  irrespective  of  the  other  sub- 
divisions of  that  statute.  In  the  case  of 
Bingham  v.  Keylor,  19  Wash.  555,  63  Pac. 
729,  in  referring  to  this  statute,  this  court 
said: 

"Under  this  statute  we  think  an  attachment 
may  issue  in  an  equitable  action  equally  as  well 
as  in  an  action  strictly  legal,  when  the  object  is 
to  recover  money,  and  the  nature  of  it  is  such 
as  to  enable  the  plaintiff  to  specify  the  amount 
of  indebtedness." 

It  Is  true  in  this  case  the  separate  causes 
Of  action  are  for  damages  tot  the  alleged 
breach  of  a  warranty  deed.  The  object  of  the 
complaint  was  clearly  to  recover  money,  and 
the  Datnre  of  the  actiom  was  such  that  the 
plaintiff  could  and  did  specify  the  amount 
of  the  money  demanded  as  an  indebtedness. 

We  are  satisfied,  therefore,  that  the  trial 
court  has  jurisdiction  of  the  subject-matter 
of  the  action  by  reason  of  the  writs  of  at- 
tachment and  garnishment  The  application 
for  the  writ  must  therefore  be  denied. 

MORRIS,  C.  3..  and  CHADWIOEC,  BltLIS, 
and  FULLERTON,  3J^  concur. 
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AMERIOAN  SAT.  BANK  &  TRUST  CO.  ▼. 

MDNSON  et  uz.    (No.  1S416.) 

(Supreme    CSonrt    of    WashinKton.      Aug.    28, 
1916.) 

1.  PLEDOES    ^»55 — CoiiATBRiil,  —  KVIDBHCB. 

'Bvidence  held  to  warrant  the  fliictiii|;  that 
collateral  waa  giTen  to  aecure  the  entire  in- 
debtedness and  not  a  sinfle  note. 

[Bd.  Note.— Fw  other  cases,  see  Pledgee, 
Cent  Cig.  Si  140-161 ;  Deo.  Dig.  <S=>58.] 

2.  PATMSIfT   «=>38(1)— AFPUCATIOII   99  COI<- 

LATEBAi/— Rights  or  Holdkb. 
The  holder  of  sereral  notes  secured  by  in- 
■arance  policies,  on  payment  o{  the  policies, 
may  apply  the  proceeds  as  he  chooses  to  any 
of  the  notes,  in  the  absence  of  contract  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  M  104,  108,  10»:  Dec.  Dig.  «=a 
89(1).] 

8.  Bahkbuptct  «=3l43(ll)  —  DmoiNDB  — 

How  APFUBD. 

Where  the  maker  of  several  notes  secnred 
by  insurance  policies  as  collateral  became  bank- 
rupt, and  the  insurer  paid  the  loss  in  drafts 
payable  jointly  to  the  trustee  in  bankruptcy  in 
whose  name  the  parties  had  agreed  suit  might 
be  brought,  and  the  holder  of  the  notes,  the 
holder  could  not  be  charged  with  the  full 
amount  of  such  drafts,  but  the  fund  was  charge- 
able with  amounts  determined  by  the  bankrupt- 
cy court  to  be  prior  to  the  holder's  claim. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy, 
Cent  Dig:  {  201;   Dec.  Dig.  «=»143(1D.1 

4.  Bankbuptct  «=>336  —  Dcolabatioit  or 

Dividends— WiTUDRAWAi,  or  Claim. 
Where  creditors  of  a  -bankrupt  received  no- 
tice of  the  intention  of  the  bankruptcy  court 
to  declare  a  dividend  in  accordance  with  Bank- 
ruptcy Act  July  1,  1898,  c.  641,  I  58,  80  Stat 
661  (U.  S.  Comp.  St  1913,  I  9642),  and  vol- 
untarily withdrew  their  claim  pending  the  dec- 
laration of  the  dividend,  they  were  affected 
with  notice  thereof,  and  their  withdrawal  was 
binding  on  them,  the  referee,  under  Bankruptcy 
Act  t  89a  (U.  8.  Comp.  St  1913,  I  9623),  hav- 
ing Jurisdiction  to  declare  the  dividend. 

[Eld.  Note. — For  other  cases,  see  Bankmptcy, 
Cent  Dig.  {(  S23,  624;    Dec.  Dig.  «s»336.] 

6.  Bankbitptot    «=»482(1)— Oobtb  — Attob- 

net's  Fbks. 
A  fee  of  an   attorney  collecting  $6,000  for 
the   bankrupt   estate   from   insurers  on   occur- 
rence of  loss  is  properly  allowable  in  the  sum 
of  $500. 

[EM.  Note.— For  other  cases,  see  Bankruptcy, 
Cent   Dig.   SS   874-876.  897;    Dec.  Dig.  «=> 

5.  Bankbuftoy    «=b368  — Tbubtes's    Fbbs— 
Parties  Bound  by  Allowance. 

Although  parties  alleged  the  trustee  had 
agreed  with  their  attorney  to  act  without  fees, 
they  were  bound  by  an  allowance  of  fees  made 
to  nim  in  the  presence  of  their  attorney,  who 
made  no  objection. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  f  671 ;    Dec.  Dig.  «s>36&] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  the  American  Savings  Bank  & 
Trust  Company  against  J.  E.  Munson  and 
wife  and  others.  Judgment  for  plaintiff,  and 
defendants  Munson  and  wife  appeal.  Af- 
firmed. 


J.  W.  Roflsell  and  Balllnger  &  Hutsou,  all 
of  Seattle,  -for  appellants.  Farrell,  Kane  & 
Stratton,  of  Seattle,  for  respondent 

ELU8.  J.  Action  for  a  balance  claimed 
to  be  due  on  a  promissory  note. 

Prior  to  Angnst  19,  1911,  the  Seattle  Table 
ft  Manufacturing  Company,  a  corporation, 
waa  operating  a  manufacturing  plant  in  the 
city  of  Seattle.  Defendants  J.  R.  Grant,  J. 
E.  Munson,  and  George  M.  Wlntermnte  were, 
so  far  as  the  record  shows,  the  only  stock- 
holders. Between  that  date  and  October  14, 
1911,  both  Inclusive,  plaintiff  discounted  for 
the  manufacturing  company  five  notes  ag- 
gregating $5,760,  two  for  $2,000  each,  two 
for  $600  each,  and  one  for  $750.  These  were 
all  made  by  the  Seattle  Table  ft  Manufactur- 
ing Company  payable  to  its  own  order  and 
Indorsed  by  it  and  also  by  Grant,  Winter- 
mute,  and  Mimson.  All  of  these  notes  being 
due  and  nnpaid,  on  January  4,  1912,  a  con- 
ference was  had  between  Graham  K.  Betts, 
plaintiff's  cashier,  and  Grant,  Munson,  and 
Wlntermnte,  at  which  it  was  agreed  that, 
of  this  indebtedness,  $6,(X)0  would  be  car- 
ried by  the  bank,  as  a  carrying  account,  and 
the  balance  of  $760  should  be  paid  in  30 
days.  The  two  $2,0(X)  notes  and  the  two 
$500  notes  were  accordingly  consolidated  and 
a  new  note  of  that  date  for  $5,000,  payable 
In  60  days,  was  given.  The  $760  note  was 
renewed  by  a  80-day  note.  These  notes  were 
also  mode  by  the  mantifactnring  company 
payable  to  its  own  order  and  Indorsed  by  It 
Grant,  Munson,  and  Wlntermute.  The  $5,000 
note  is  the  note  in  suit  The  $760  note  waa 
not  paid  at  maturity. 

The  Seattle  Table  ft  Manufacturing  Com- 
pany carried  nine  policies  of  fire  Insurance 
on  its  plant,  aggregating  $12,600,  issued  from 
April  17  to  July  2,  1011,  both  dates  inclu- 
sive. When  the  manufacturing  company  first 
began  doing  business  with  plaintiff  it  de- 
posited these  policies  with  plaintiff,  the  evi- 
dence leaves  It  In  doubt  whether  as  collateral 
security  for  the  original  notes  or  only  for 
safe-keeping.  The  policies  were  all  in  full 
force  on  January  4,  1911.  Certain  it  is 
that  on  that  date  It  was  agreed  between  Betts 
for  the  bank  and  Wlntermute  and  Munson 
for  the  Seattle  Table  &  Manufacturing  Com- 
pany that  these  policies  should  be  held  as 
collateral,  but  on  the  question  whether  as 
security  for  the  $6,000  note  alone,  or  for  any 
and  all  Indebtedness  of  the  company  to  the 
bank,  the  evidence  presents  an  irreconcilable 
conflict  It  is  conceded  tliat  the  bank  was 
to  have  these  policies  renewed  at  their  re- 
spective exjrirations,  with  the  clause  inserted 
usual  in  such  cases,  loss  If  any  payable  to 
the  bank  as  its  Interest  might  appear.  This 
the  bank  did  as  to  all  of  the  policies  save 
one,  which  was  also  renewed  but  from  which 
the  loss  If  any  clause  was  by  inadvertence 
omitted. 

About  the  middle  of  July,  1912,  the  plant 
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of  the  SeatQe  Table  ft  Manufactortng  Com- 
pcuiy  was  destroyed  by  fire.  The  Insurance 
companies  all  refused  to  pay  the  loss.  Suits 
were  brought  In  the  superior  court  of  King 
county  in  the  name  of  Wlntermute,  who  held 
a  power  of  attorney  to  settle  the  loss,  and 
the  Seattle  Table  ft  Manufacturing  Company, 
as  plalntlfts,  to  collect  all  the  policies.  The 
loss  claimed  was  $7,822.72.  WhUe  these 
sulfa  were  i>endlng  the  Seattle  Table  &  Man- 
ufacturing Company  was  put  Into  bankruptcy 
by  Its  creditors,  among  them  the  bank,  L. 
y.  Newcombe,  an  attorney  in  the  office  of 
Farrell,  Kane  ft  Stratton,  attorneys  for  the 
bank,  was  appointed  receiver  in  the  bank- 
ruptcy court  and  afterwards  elected  as 
trustee.  He,  as  trustee,  was  substituted  as 
plaintur  in  the  suits  on  the  ix>llcies  by  stipu- 
lation. Edward  H.  Chavelle,  who  was  at- 
torney for  Wlntermute  and  the  manufactur- 
ing company  in  the  original  suits,  continued 
to  act  therein  as  attorney  for  the  trustee  as 
substituted  plaintift.  Later  the  Insurance 
companies  offered  $6,000  In  settlement  of  the 
nine  suits.  The  trustee  and  the  bank  favored 
acceptance.  Wlntermute  objected.  Munson, 
after  a  conference  with  Betts,  cashier  of  the 
bank,  consented  to  the  settlement.  Grant's 
attitude  in  the  matter  does  not  appear.  The 
settlement  was  made.  The  payment  was  by 
drafts,  one  made  payable  to  the  attorneys 
for  the  insurance  companies  and  indorsed  to 
the  trustee,  three  made  payable  to  the  trus- 
tee, and  the  other  five  made  payable  to  the 
bank  and  the  trustee  Jointly.  Before  the  bank 
would  indorse  these  five  drafts,  Kane,  one 
of  the  attorneys  for  the  bank,  insisted  upon 
a  written  consent  thereto  by  Orant  and  Mun- 
son. Chavelle,  who  then  held  a  power  of 
attorney  from  Orant  and  Munson  to  collect 
for  them  certain  claims  in  the  bankruptcy 
suit,  prepared  a  letter,  took  it  to  them,  and 
they  both  signed  it  It  was  addressed  to  the 
bank  and  read: 

"I  am  advised  by  Mr.  Chavelle  to-day  that  the 
drafts  drawn  by  the  various  insurance  com- 
panies in  settlement  of  the  suits  of  the  Seattle 
Table  &  Manufactuiing  Company  against  them, 
have  in  some  instances  been  made  payable 
jointly  to  !>.  V.  Newcombe,  as  trustee  in  bank- 
ruptcy of  the  Seattle  Table  &  Manufacturing 
Company,  and  American  Savings  Bank  &  Trust 
Company,  and  I  direct  you  to  indorse  the  drafts 
that  are  payable  to  you  jointly  with  Mr.  New- 
cMnbe,  and  reUeve  you  from  any  obligation  or 
responsibility  for  so  doing." 

The  letter  was  returned  by  Chavelle  to 
the  bank.  The  five  drafts  were  then  in- 
dorsed by  the  bank  and  turned  over  to  the 
trustee,  who  collected  the  nine  drafts  and 
turned  the  whole  $6,000  of  proceeds  into  the 
general  fimd  In  the  bankruptcy  court 

The  bank,  prior '  to  this  time,  had  filed 
claims  in  the  court  against  the  bankrupt  es- 
tate based  upon  the  $5,000  note  here  in  suit 
and  all  other  indebtedne^  from  the  bankrupt 
to  the  bank,  claiming  to  be  a  secured  credi- 
tor on  account  of  the  deposit  of  the  insurance 
glides  as  collateral.  The  claims  which  Cha- 
velle u  attorney  for  Grant  and  Munson  bad 


filed  against  the  estate  on  objection  thereto 
by  the  trustee  were  disallowed  and  by  him 
withdrawn  with  Munson's  and  Grant's  con- 
sent on  November  4,  1813.  On  November  7, 
1913,  an  order  was  made  in  the  bankruptcy 
court  allowing  to  the  bank  $4,000  as  a  divi- 
dend, and  on  April  4, 1914,  another  order  was 
made  allowing  to  the  bank  additional  divi- 
dends aggregating  $710.28.  Of  the  total  $4,- 
710.28  the  bank  applied  $861  in  payment  of 
the  30-day  note  and  accrued  Interest ;  $467.62 
in  payment  of  insurance  premiums  advanced 
by  it  in  renewing  the  policies  and  interest; 
$211.82  on  an  overdraft  and  interest ;  and  the 
balance,  $3,169.84,  on  the  $5,000  note  here  in 
siUt  and  the  interest  thereon,  leaving  a  bal- 
ance of  the  principal  $2,662.49  unpaid  for 
which  with  subsequently  accruing  interest  re- 
covery is  sought  la  this  action.  There  was 
also  allowed,  from  the  $6,000,  to  Chavelle  an 
attorney's  fee  of  $500,  and  to  the  trustee  $253 
as  fees. 

This  cause  was  tried  to  the  court  without 
a  Jury.  The  court  found  for  plaintiff,  and 
entered  Judgment  against  defendants  for  $2,- 
875.45,  and  for  $200  attorney's  fee.  Defend- 
ants Munson  and  Grant  appeaL 

[1  ]  It  is  first  contended  that  the  court  er- 
red in  not  holding  that  the  insurance  poli- 
cies were  put  up  as  security  for  the  $5,000 
note  only.  As  noted  in  onr  statement,  the 
evidence  on  this  point  was  sharply  conflict- 
ing. Munson  and  'V^lntermute  were  positive 
that  Betts  said  the  bank  would  hold  the  poli- 
cies as  security  for  the  carrying  account 
alone.  Betts  was  equally  positive  that  noth- 
ing of  the  kind  was  said,  and  that  the  rule 
of  the  bank  to  bold  such  collateral  for  any 
indebtedness  that  might  exist  was  so  uni- 
versal that  had  any  exception  been  made  in 
this  case  he  would  certainly  have  remem- 
bered it.  Betts  was  no  longer  connected  with 
the  respondent  bank.  He  was  the  most  dis- 
inteiested  witness  who  testified  on  the  sub- 
ject. The  trial  court  evidently  believed  him. 
We  cannot  say  that  the  evidence  preponder- 
ates the  other  way.  We  are  not  bound  by 
the  views  of  the  trial  court,  but  tbey  are  en- 
titled to  great  weight  Moreover,  the  prob- 
abilities are  with  respondent  It  Is  unques- 
tioned that  the  carrying  account  was  not  to 
exceed  $5i000.'  Had  the  bank  not  deemed  it- 
self secured  by  the  collateral  it  would  hardly 
have  permitted  the  30-day  note  to  run  after 
due  and  in  addition  the  overdraft  to  accumu- 
late. We  are  satisfied  that  the  policies  were 
held  as  collateral  for  the  full  indebtedness. 

[2]  Appellants'  second  contention  that  the 
payment  by  the  insurance  companies  of  the 
$6,000  operated,  as  a  matter  of  law,  as  a 
payment  of  the  $5,000  note  necessarily  falls 
with  their  first  claim.  Since  the  insurance 
was  held  as  collateral  to  the  whole  Indebted- 
ness respondent  had  the  right  to  apply  the 
money  received  from  the  insurance  on  any 
part  of  that  debt  The  payment  was  not  a 
voluntary  payment  by  appellants  with  a  con- 
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temporaneous  direction  as  to  Its  application, 
nor  was  there  any  antecedent  contract  re- 
Quiring  its  application  alone  to  the  note  in 
question.  Xbe  case  is  the  converse  of  that 
presented  in  Boss-Biggins  Ca  t.  Rook,  66 
Wash.  MB,  118  Pac.  744,  relied  up<H>  by  ap- 
pellants. 

[3]  Nor  do  we  find  merit  in  the  claim  that 
the  bank  should  in  any  event  be  charged  with 
the  full  ^,000  as  money  coming  into  iU  pos- 
session. In  the  first  place  the  drafts  were  so 
drawn  that  the  bank  could  not  collect  the 
money  on  any  of  them.  In  the  second  place 
the  trustee  was  vested  by  law  with  title  to 
all  assets  of  the  bankrupt,  including  securi- 
ties held  by  the  creditor  as  coUateraL  The 
bank  had  no  right  to  bold  the  securities  un- 
til Its  debt  was  paid,  nor  to  sell  them  or 
otherwise  realise  on  them  independently  of 
the  bankruptcy  proceedings.  The  trustee 
had  sole  authority  to  reduce  them  to  m<Mi^, 
and  the  bankruptcy  court  had  sole  Jurisdic- 
tion to  determine  the  bank's  claim  to  priority 
of  payment  from  the  proceeds. 

'"Hie  trustee  is  vested  b^  law  with  the  estate, 
and  could  by  a  proper  action  recover  pouession 
of  the  securities  in  possession  of  any  one  as 
collateral,  subject  to  any  valid  lien  such  per- 
son might  bave  on  the  proceeds  of  such  se- 
curities. The  vesting  of  title  gives  him  con- 
structive possession  of  the  property  the  instant 
the  title  passes.  Bach  property  is  then  brought 
into  the  bankruptcy  court  in  its  entirety,  and 
under  its  protection,  as  foUy  as  if  actually, 
brought  into  the  visible  presence  of  the  court. 
No  other  court  and  no  person  acting  under  pro- 
cess can,  without  permission  of  the  bankruptcy 
court,  interfere  with  it,  and  to  so  interfere  is 
a  contempt.  The  trustee  is  an  ofiScer  of  the 
court,  and  his  possession,  actual  or  legal,  is 
the  possession  of  the  court"  In  n  Cobb  (D. 
C.)  96  Fed.  821,  823. 

At  the  time  these  drafts  were  drawn  the 
policies  were  in  suit  In  the  name  of  the  trus- 
tee as  plaintiflT  with  the  consent  of  all  parties 
concerned.  They  were  In  contemplation  of 
law  in  the  custody  of  the  trustee.  The  bank 
had  no  such  possession  as  to  bar  the  Juris- 
diction of  the  bankruptcy  court  to  determine 
the  validity  of  its  claim.  In  re  Waterloo  Or- 
gan Co.  (b.  C.)  118  Fed.  904,  906;  In  re 
Porterfleld  (D.  C.)  138  Fed.  192. 

In  the  third  place  the  letter  signed  by 
Grant  and  Munsoa  authorizing  the  bank  to 
Indorse  the  drafts.  In  view  of  the  manner  In 
which  the  drafts  were  drawn,  can  oWy  be 
construed  as  intended  to  authorize  the  bank 
to  turn  the  drafts  over  to  the  trustee.  This 
letter  was  dictated  by  Cbavelle,  who  at  the 
time  was  not  only  attorney  for  the  trustee 
In  the  suits  on  the  policies,  but  was  then  at- 
torney tor  Grant  and  Munson  in  the  bank- 
ruptcy proceedings.  But  aside  from  this  the 
letter  was  sufficiently  indefinite  on  its  face  to 
admit  of  parol  proof  as  to  its  purpose.  Such 
evldeace  was  admitted,  and  we  think  proper- 
ly so.  It  seems  to  us  overwhelmingly  to 
show  that  the  then  understood  purpose  of 
aU  parties  was  to  authorize  the  bank  to  In- 
dorse and  turn  over  these  drafts  to  the  trus- 
tee without  waiving  any  of  Its  rights  against 


Grant  and  Munson  as  indorsers  of  the  note. 
In  every  view  of  the  case  we  are  clear  that 
the  bank  was  JustlSed  In  turning  these  drafts 
over  to  the  trustee  and  submitting  Its  claims 
to  the  bankruptcy  court  for  adjudication  as 
to  Its  claim  of  priority  In  right  to  the  fund. 

[4]  What  we  have  said  sufficiently  dis- 
poses of  the  appellants'  main  contention. 
But  It  Is  urged  that  the  order  of  the  referee 
in  bankruptcy  of  November  T,  191S,  fixing 
the  amount  of  the  dividend  on  the  bank's 
Claim  Is  not  binding  on  Grant  and  Munson 
because  8  days  before  they  had  consented  to 
the  disallowance  and  withdrawal  of  their 
own  Claims.  But  they  had  already  received 
notice  of  the  intention  of  the  bankruptcy 
court  to  declare  dividends  while  they  were 
In  the  fullest  sense  parties  to  the  proceeding. 
Bankruptcy  Act,  £68.  If,  as  appears,  they 
TOliuitarlly  withdrew  from  that  proceeding 
pending  the  matter  in  which  they  now  claim 
to  have  been  most  interested  they  can  hardly 
be  heaid  to  say  that  they  are  not  bound  by 
the  raault  It  seems  to  be  conceded  that  had 
they  been  notified  of  the  referee's  order  so 
that  they  might  have  appeared  and  appealed 
from  It  to  the  Judge  of  the  bankruptcy  court, 
they  would  be  hound  by  that  order.  We 
think  they  were  affected  with  notice  and 
their  withdrawal  on  the  very  eve  of  the  time 
set  tor  declaring  the  dividends  binds  them. 
There  can  be  no  question  that  the  order  of 
the  referee  was  binding  upon  the  bank.  The 
referee  had  Jurisdiction  to  declare  the  dlvl- 
denda  Bankruptcy  Act,  {  39a.  It  was  only 
incumbent  upon  the  bank'  to  ebtabllsb  its 
priority  right  to  the  $6,Q0O  as  against  other 
creditors  in  a  tribunal  of  competent  Juris- 
diction. It  was  not  Incumbent  upon  It  to 
appeal  from  the  referee's  decision  In  order  to 
preserve  Its  rights  as  against  Munson  and 
Grant  The  bank  objected  to  the  order  as 
made  and  sought  to  have  the  whole  sum  ap- 
plied to  its  claim.  There  Is  no  claim  that 
the  order  was  procured  through  fraud  or 
collusion.  In  view  of  the  relation  of  appel- 
lants to  the  whole  transaction  we  are  clear 
that  they  cannot  now  question  the  order. 

[6]  Moreover,  the  two  principal  claims  al- 
lowed by  the  referee  to  others  than  the  bank 
were  properly  so  allowed  in  any  event  The 
$500  attorney's  fee  allowed  to  Chavelle  was 
incurred  in  collecting  the  fund.  It  would 
seem  to  stand  in  the  same  relation  to  that 
fund  as  money  paid  or  expenses  Incurred  in 
the  preservation  of  the  estate  or  expenses 
incurred  In  recovering  property  of  the  bank- 
rupt for  the  estate  which  under  the  Bank- 
ruptcy Act,  section  64  (C.  8.  Comp.  St  1013, 
t  9G4S),  are  among  the  claims  prior  to  all 
others  save  taxes. 

[6]  As  bo  the  $253  fees  allowed  the  trus- 
tee, it  is  claimed  that  the  evidence  shows  an 
agreement  on  Betts'  part  that  it  some  one 
from  the  office  of  Farrell,  Kane  &  Stratton 
were  appointed  trustee  he  would  serve  with- 
out ooBH^ensatioB.     It  is  not  dalmed  that 
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thla  agreement  was  ever  called  to  the  atten- 
tion of  those  attorneys  or  of  the  trustee,  nor 
is  it  claimed  that  any  such  agreement  was 
made  with  either  Grant  or  Hanson  directly. 
Gharelle  says  the  agreement  was  made  with 
him.  This  was  while  he  was  acting  as  at- 
torney for  the  Seattle  Table  &  Manufactur- 
ing Company  and  Wintermute  in  the  suits 
against  the  insurance  companies.  There  is 
no  competent  evidence  that  he  was  then  at- 
torney for  Orant  and  Munson  in  any  capac- 
ity. He  was  present  in  court  when  the  ref- 
eree allowed  the  trustee  fees  and  made  no 
objection.  As  pointed  out  by  the  trial  court 
since  Grant  and  Munson  claim  only  through 
an  agreement  made  with  Cbavelle  they  ought 
to  be  bound  by  his  acquiescence. 

Finally  it  is  claimed  that  the  Judgment 
should  be  reversed  because  the  court  did  not 
make  spedflc  findings  upon  every  contro- 
yerted  question  of  fact.  The  court,  bowerer, 
did  find  the  ultimate  facts.  We  are  satisfled 
that  the  findings  are  sufficient  to  sustain 
the  Judgment  wlilch  under  the  eyldence  we 
find  no  sufficient  leason  to  dlsturbi 

AfiBimed. 

MORRIS,  a  J.,  and  OHADWICK,  MOUNT, 
and  FUI<L>E>BTON,  JJ.,  concur. 


HASKINS  T.  FIDELITY  NAT.  BANK. 
(No.  13432.) 

(Supreme  Ooort  of  Waahington.     Sept.  26, 
1916.) 

1.  PBAXTDtrixNT   Conveyances   «s>147(l)    — 
RiOHTS  OF  Absioneb— Possession  of  Pbop- 

EBTT. 

Where  a  debtor,  who  had  giTen  a  bill  of  sale 
of  lumber  as  security,  consented  to  the  creditor'a 
taking  possession,  and  the  creditor's  representa- 
tive checked  up  the  lumber  and  employed  a  man 
to  haul  it  as  soon  as  the  roads  were  passable, 
and  on  the  appointment  of  an  assignee  for  the 
debtor  for  the  benefit  of  creditors,  the  assignee 
was  notified  of  the  arrangement,  there  was  a 
sufficient  change  in  the  possession  of  the  Itmiber 
as  against  the  assignee  and  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.   U  457-459,  461-464, 


'M 


466;   Dec.  Dig.  «8=14r(l).] 

2.  Afpbai.  and  EBIMlft  «s»1011(l)— Betiew— 
Questions  or  Fact  —  Confuctiho  Sivi- 
dence. 

In  an  action  for  the  value  of  lumber  taken 
from  the  possession  of  plaintiff,  where  there  was 
a  dispute  in  the  evidence  as  to  the  value  of  the 
lumber  taken,  it  was  for  the  court  to  find,  on 
trial  without  jury,  what  the  value  was. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3983-3988 ;  Dec.  Dig.  «=» 
1011(1).] 

3.  Chattel  Mobtoaqeb  9=3l98  —  Fraudu- 

I.ENT  CONVETANCES  ®=9l54(2)   —  RiOBTS   OF 

CREDrrOBS— Notice— Reoobd. 
Where  a  vendee  of  peiaonalty  takes  posses 
sion  before  other  claims  are  made  thereon,  he 
is  entitled  thereto,  though  his  bill  of  sale  or 


chattel  mortgage  may  be  invalid  because  not 
properly  recorded. 

[Ed.  Note. — For  other  cases,  see  CJhattel  Mort- 
gages, Cent.  Dig.  U  442-449;  Dec.  Dig.  «a> 
198;  Fraudulent  Conveyances,  Ont  Dig.  i 
487;    Dec.  Dig.  «=al64(2).l 

D^Mirtment  1.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Action  by  W.  A.  Haskins,  as  assignee  of  B. 
A,  Holston  for  the  benefit  of  creditors, 
against  the  Fidelity  National  Banlc  From 
the  Judgment  for  plaintiff  for  a  sum  less  than 
that  demanded,  he  appeals.    Affirmed. 

W.  C.  Stayt,  of  Spokane,  and  L.  B.  Donley, 
of  Colville,  and  Peacock  &  Ludden,  of  Spo- 
kane, for  appellant.  Hamblen  ft  Gilbert,  of 
Spokane,  for  respondent. 

MOUNT,  J.  This  acUon  was  brought  to 
recover  the  value  of  282,000  feet  of  lumber 
allied  to  have  been  wrongfully  taken  by  the 
defendant.  At  the  trial  of  the  case  the  court 
found  that  the  defendant  had  taken  posses- 
sion of  the  lumber  under  a  bill  of  sale  by 
authority  of  the  owner,  except  a  small 
amount  which  was  not  included  in  the  bill  of 
sale.  For  the  value  of  this  small  amount  the 
court  allowed  the  plaintiff  a  Judgment  for 
1144.56.  The  plaintiff  has  appealed  from  that 
Judgment 

Tbo  principal  questlou  in  the  case  is 
whether  the  defendant  took  actual  possession 
of  the  lumber  prior  to  an  assignment  made 
by  the  vendor  for  the  benefit  of  creditors. 

It  appears  that  on  April  12;  1913,  E.  A. 
HoUton,  doing  business  under  the  name  of 
Holston  Lumber  Company,  was  indebted  to 
the  Fidelity  National  Bank  in  the  sum  of 
$3,000.  On  that  date  Mr.  Holston  executed  a 
bill  of  sale  for  "one  mUUon  two  hundred 
thousand  feet  of  pine  logs  decked  in  mill 
pond  at  the  company's  mlU,  Boyds,  Wash., 
and  all  the  lumber  sawed  therefrom  and  piled 
In  the  yards  of  the  company."  This  bill  of 
sale  was  filed  for  record  on  April  23,  1913, 
in  the  auditor's  office  of  Ferry  county,  where 
the  mill  was  located.  It  is  conceded  that 
this  bill  of  sale  was  taken  as  security  for  the 
money  then  owing  by  Holston  to  the  bank. 
At  that  time  Holston  was  Indebted  to  other 
persons.  Afterwards  in  December,  1914,  Mr. 
Phelps,  representing  the  defendant  bank, 
went  to  the  mill  of  Mr.  Holston,  and  Mr. 
Holston  authorized  Mr.  Phelps  to  take  pos- 
session of  certain  luml>er  then  in  the  yard,  to 
sell  the  same,  and  credit  the  amount  received 
upon  the  note,  upon  which  there  was  then 
due  about  $1,000.  Mr.  Phelps  thereupon 
checked  up  fbe  lumber,  and  employed  a  Mr. 
Wilson  to  haul  the  lumber  from  the  mill  to 
Boyds,  which  was  a  railroad  station.  It  ap- 
pears that  this  station  was  several  miles 
from  the  mill,  and,  on  account  of  the  condi- 
tion of  the  roads.  It  was  necessary  to  wait 
for  snow  before  the  lumber  could  be  moved. 
There  is  some  evidence  that  a  small  portion 
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of  the  lumber  was  hauled  by  Mr.  Wilaon  to 
Boyds  during  the  month  of  December. 

Thereafter  on  the  Slst  day  of  December, 
1814,  Mr.  Holston  made  an  assignment  of 
all  bis  property  to  W.  A.  Hasklns  for  the 
benefit  of  creditors.  Mr.  Hasklns  thereupon 
employed  a  Mr.  Anderson  to  go  up-to  the  mUl 
and  care  for  the  property.  About  the  1st  of 
January,  1915,  Mr.  Wilson,  who  had  been 
employed  by  the  bank  to  move  the  lumber  to 
Boyds,  proceeded  to  do  so,  and  from  that  un- 
til the  8th,  removed  the  lumber  to  Boyds; 
and  it  was  afterwards  sold  and  the  proceeds 
credited  upon  the  note  by  the  bank.  This 
action  was  thereafter  brought  to  recover  the 
value  of  the  lumber  so  taken.  It  is  shown 
that  at  the  time  of  the  assignment,  the  as- 
signee was  informed  that  this  particular  lum- 
ber had  been  sold  to  the  bank. 

[1]  It  is  strenuously  argued  by  the  appel- 
lant that  there  was  no  manual  delivery  of  the 
lumber  to  the  bank  prior  to  the  time  of  the 
assignment  by  Mr.  Hcdston  to  Mr.  Hasklns 
for  the  benefit  of  creditors,  that  the  evidence 
shows  that  Mr.  Phelps  simply  che<fted  over 
the  lumber,  and  that  there  was  no  outward 
indication  of  any  change  of  possession  from 
Mr.  Holston  to  the  bank.  It  is  no  doubt  true 
that  there  was  no  outward  open  possession  in- 
dicated after  Mr.  Fhelps  had  left  the  proper- 
ty. But  it  was  not  property  of  which  manual 
possession  could  be  taken.  It  was  lumber 
piled  in  the  yards  of  the  mill. 

In  caiurchlU  v.  Miller,  90  Wash.  694,  158 
Pac.  851,  after  reviewing  a  number  of  cases 
from  this  court  and  other  courts,  we  said: 

"85  Cyc.  811,  312,  is  cited  to  the  effect  that  the 
general  rule  is  ihat  the  delivery  must  coDSist  of 
an  actual  and  continuous  transfer  of  property. 
This  rule  must  be  applied,  bowever,  in  view  of 
the  character  and  situation  of  the  property  and 
circnmBtances.  Although  such  possession  as  a 
purchaser  can  reasonably  take  must  be  taken,  it 
is  not  essential,  as  against  creditors  and  subse- 
quent purchasers,  that  there  should  be  in  all 
cases  an  actual  manual  delivery  or  a  chaoge  of 
possession  at  the  time  of  the  sale,  or  immediately 
—citing  also  6  R.  O.  L.  397.  The  rule  is  stated 
in  85  Cyc.  812,  as  follows:  'It  has  been  held  that 
it  is  sufficient  as  against  creditors  and  subse- 
quent purchasers  if  notice  of  the  sale  is  given 
to  the  third  person  in  poesession,   nnleas  his 


possession  is  of  such  a  character  that  it  does  not 
convey  any  notice  to  the  world  of  the  change  of 
ownership.    •    •    • ' " 

We  think  that  rule  should  apply  to  this 
case.  There  were  no  liens  upon  this  lumber 
at  the  time  Mr.  Holston  agreed  the  bank 
might  take  It  The  agent  for  the  bank  came, 
looked  over  the  lumber,  and  took  it  He  em- 
ployed a  man  to  take  charge  of  and  haul  the 
lumber  to  the  railway  station,  some  distance 
away.  He  took  such  possession  as  a  pur- 
chaser could  reasonably  take,  and,  quoting 
from  the  rule  above  stated,  "it  is  not  essen- 
tial as  against  creditors  and  subsequent  pur- 
chasers, that  there  should  be  in  all  cases  an 
actual  manual  delivery  or  a  change  of  posses- 
sion at  the  time  of  the  sale,  or  immediately." 
We  ate  satisfied,  therefore,  that  the  court 
properly  found  that  there  had  been  an  actual 
change  of  possession;  and  also  that  the  as- 
signee took  with  notice  of  the  claim  of 
the  l>ank  at  the  time  of  the  assignment 

[2]  It  is  next  argued  that  the  value  of  lum- 
ber taken  which  was  not  included  within  the 
sale  or  delivery,  and  which  was  found  by  the 
court  to  be  of  the  value  of  $144.56,  should 
have  been  found  to  have  been  of  the  value  of 
$353.  There  was  dispute  in  the  evidence  as 
to  the  value  of  this  lumtier,  and  it  was  there- 
fore for  the  court  to  find,  according  to  its 
best  judgment,  what  the  value  was.  After 
reading  the  evidence  we  are  not  disposed  to 
find  a  greater  value  than  was  found  by  the 
trial  court 

[3]  The  appellant  also  contends  that  the 
bill  of  sale  without  an  affidavit  of  good  faith 
does  not  constitute  a  mortgage.  Where  the 
vendee  takes  possession  of  the  property  prior 
to  the  time  other  claims  are  made  thereon,  be 
is  entitled  thereto,  even  though  his  bill  ef 
sale  or  chattel  mortgage  may  be  invalid  as 
such  l>ecause  not  properly  recorded.  Watson 
V.  First  National  Bank,  82  Wash.  86, 143  Pac. 
451. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed. 

MORRIS,  G.  J.,  and  FULLERTON  and 
ELLIS,  JJ.,  concur. 
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ABANDONMENT. 

See  Landlord  and  Tenant,  «s»110,  IfiC;  Me- 
chanics' IJens,  9=>132;  Parent  and  Child, 
9s>17;    Waters  and  Water  Coarses,  «=3l51. 

4=»2  (Mont.)  An  "abandonment"  is  the  relin- 
qaishment  of  a  right;  the  giving  up  absolutely 
of  something  to  which  one  is  entitled,  without 
reference  to  any  particular  person  or  purpose. 
—Moore  t.  Sherman,  159  P.  966. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  €=>332 ;  Criminal  Law,' 
«=»279,  1149;    Bivctvetot,  «s»29. 

V.  DEATH  OF  IPARTlT  AND  BEVIVAX 
or  AOTIOK. 

(A)  Abatement   or   BarTl-ral   ot  Aetloa* 

4=»93  (Okl.)  A  caose  of  action  for  recovery  of 
money    on    appeal    bond    passes    to    personal 
•  rcpreaentatlves  of  deceased  plaintiff.— Zahn  t. 
Obert,  159  P.  298. 

(B)  Ci»ntlnvBnoa  or  RerlTal  ot  Aettom. 

•S=>72(7)  (OM.)  Under  Rev.  Lews  1910,  {  6290. 
order  of  reviTor  of  action  relating  to  personal 

groperty  in  the  names  of  heirs  of  deceased,  party 
I  a  nnlUty.— Zahn  t.  Obert,  169  P.  298. 
4s>74<l)  (Okl.)  Order  to  revive  action  cannot, 
without  consent,  be  made  at  all  more  than  one 
year  from  time  it  might  first  have  been  made. 
—Zahn  V.  Obert,  159  P.  298. 
«s>75(l)  (OU.)  Under  Rev.  Laws  1910,  |i 
6288,  6283,  SUM,  no  oonaent  is  seceasary  to  re- 
vive action  within  one  year  from  time  order 
might  have  been  first  made,  and.  if  made  with 
consent,  no  notice  is  required. — Zahn  t.  Obert, 
159  P.  298. 

Where  order  to  revive  action  is  made  within 
year  from  time  when  it  might  first  have  been 
made,  without  consent,  notice  and  service  re- 

Snired  by  Bev.  Laws  1910,  J  5288,  become  jurls- 
ictional  and  mandatory.— Id. 
An  order  of  revivor,  made  by  trial  conrt  within 
a  year,  but  without  notice  'End  without  consent, 
is  absolutely  void. — Id. 

ABSENCE. 

See  Oontlniuuice,  «s»12,  19;  Criminal  Law, 
«ss>64S. 

ACCEPTANCE. 

See  Elections,  «=>146 ;  Guaranty,  «3>7 ;  Land- 
lord and  Tenant,  «s>U.O;  Principal  and 
Agent,  «=»1T1;    Sales,  «=>179. 


&ee  Fixtnies. 


ACCESSION. 


ACCOMPLICES. 

See  Criminal  Law,  €=s>510,  611. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment;  Re- 
lease. 

«=38Ct)  (OU.)  Payment  of  part  of  debt  which  is 
liquidated  and  due  will  operate  as  a  satisfac- 
tion of  whole  only  if  made  on  some  new  con- 
sideration.—Sherman  V.  Pacific  Coast  Pipe  Co., 
169  P.  888. 

e=>  1 0(1)  (Old.)  Receipt  of  a  sum  less  than  that 
<^med  will,  where  the  claim  is  unliquidated 
or  disputed,  be  treated  as  a  satisfaction. — 
Sherman  v.  Pacific  Coast  Pipe  Co.,  159  P.  333. 

ACCOUNT. 


See  Admiralty,  €=a7;  Account  Stated;  As- 
signments for  Benefit  of  Creditors;  Execu- 
tors and  Adminietrators,  ®=>509;  Guardian 
and  Ward.  €=3165;  Limitation  of  Actions, 
«=3l00;  Partnership,  ^Ea^ni;  TrusU,  «=> 
827. 

ACCOUNTANTS. 

See  Counties,   «5>24. 

ACCOUNT  STATED. 

$=>6(2)  (Wash.)  Rendition  to  sellers  of  mining 
claim  by  buyer  of  statements  of  account  con- 
taining deductions  to  be  made  from  gross  pro- 
duction in  figuring  net  profits,  from  which  part 
of  the  price  was  to  be  paid,  though  the  state- 
ments were  not  objected  to,  held  not  to  create 
an  account  stated. — Blanch  v.  Pioneer  Mining 
Co.,  159  P.  1077. 

ACKNOWLEDGMENT. 

See  Chattel  Mortgages,  •:»160;  Landlord  and 
Tenant,  «=>25. 

ACQUIESCENCE. 

See  Estoppel,  «=»90. 

ACTION. 

See  AlMtenent  and  Bevtval;  Dismissal  and 
Nonsnit. 

m.  JonroER,  avt^tmna.  cokbou- 

DATIOir.  Am)  8EVEBA1T0E. 

«=b50(2)  (Wash.)  Under  Laws  1915,  p.  227, 
making  surety  jointly  liable  with  principal, 
only  one  cause  of  action  is  stated  where  both 
are  sued  jointly,  although  recovery  demanded 
al^ainst  surety  is  limited  to  amount  of  bond. — 
Bankson  v.  Laflam,  168  P.  369. 
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«=950(3)  (Okl.)  Dnder  Rev.  Laws  IDIO,  |  4690, 
joint  action  may  be  maintained  on  guardian's 
bond  on  behalf  of  two  wards  for  accounting  and 
settlement,  where  they  have  joint  interest  in 
fund  or  property.— Donnell'  t."  Dahaby,  159  T\ 
317. 

^=59  (Cal.App.)  An  order  of  consolidation 
unites  the  causes  of  action  so  as  to  constitute 
one  cause  and  one  pleading,  and  allegations  of 
one  complaint  will  remedy  defects  and  supply 
omissions  in  another. — Olson-Maboney  Lumber 
Co.  V.  Dunne  Inv.  Co.,  159  P.  178. 

rv.   OOMBTENCEMENT.  FRO8E0UTIOH, 
AND  TEBMINATIOM. 

«=s>64  (Wash.)  Under  Rem.  &  BaL  Code,  H 
220-224,  requiring  a  copy  of  the  complaint  to 
be  served  with  the  summons  or  filed  with  the 
clerk  within  five  days  after  service  of  the  sum- 
mons, jurisdiction  is  acquired  by  service  of 
summons  before  preparation  of  the  complaint 
and  two  days  before  filing  it— Martin  y.  Ewing, 
169  P.  755. 

The  Legislature  may  provide  for  the  com- 
mencement of  an  action  by  service  of  summons 
before  the  complaint  is  prepared. — ^Id. 

ADEQUATE  REMEDY  AT  LAW. 

See  Injunction,  ®=»16. 

ADJOINING  LANDOWNERS. 

See  Bonndaries. 

ADJUDICATION. 

See  Bankruptcy,  d=9lOO;   Judgment. 

ADMINISTRATION. 

See  Executors  and  Administrators;    Beceirers, 
4=980 

ADMIRALTY. 

X.  lITRIBDIOTXOir. 

<Si»l  (Cal.)  Any  jnrisdiction  as  to  ships  at- 
tempted to  be  given  to  state  conrts  by  Civ.  Code, 
8  964,  or  any  state  statute,  cannot  diminish 
the  admiralty  Jurisdiction  or  federal  courts. — 
Fischer  v.  Carey,  159  P.  57T. 
€=>7  (Cal.)  Jurisdiction  of  an  action  for  ac- 
counting, as  such,  is  in  state  courts,  and  not 
in  admiralty ;  but  admiralty  will  take  an  ac- 
counting which  is  a  necessary  incident  to  the 
main  relief  asked,  that  being  within  its  jurisdic- 
tion.—Fischer  V.  Carey,  159  P.  577. 

Admiralty  has  exclusive  Jurisdiction  to  ap- 
point a  receiver  for  and  decree  sale  of  a  ediip, 
because  of  differences  between  the  owners  as  to 
management,  though  it  may  not  decree  a  sale 
because  of  the  paramount  principle  in  admiralty 
of  right  of  connol  in  the  majority.— Id. 

.    ADMISSION. 

See  Stetes,  «s>9. 

ADMISSIONS. 

See  Criminill  La.w,  AasSOO :   Evidence,  «=3aOS- 
265;   Pleading,  «=9214;  Trial,  «=>i66. 

ADOPTION. 

See  Specific  Performance,  ®=388. 

^=f  I  (Cal)  The  subject  of  adoption  la  goyemed 
wholly  by  statute.— In  re  Darling's  Estate,  159 
P.  606. 

^»6  (Kan.)  Since  the  proceeding  prescribed  by 
Gen.  St.  1909,  i  6064,  for  adopring  a  child  in- 
cludes consent  of  probate  judge,  no  legal  adop- 
tion results  from  mere  contract  of  parties.— 
Malaney  v.  Cameron,  159  P.  19. 
4=>2I  (Cal.)  A  child's  inheritance  rights  are 
affected  by  its  adoption  only  so  far  as  the  adop- 


tion statute  expressly  or  ImpIiedW  provides. — 
In  re  Darling's  Estate,  159  P.  606. 

Under  Civ.  Code,  If  227-229,  providing  that 
an  adopted  child  and  the  ^rson  adopting  it 
siTall  'sastain  '  tfie  '.legal  relation  of  parent  and 
child,  and  reUeving  the  natural  parents  of  any 
rights  or  obligations,  the  child  and  its  adopted 
parents  inherit  from  each  other  to  the  exclusion 
of  the  natural  parents,  under  Succession  Law, 
Civ.  Code,  5  1386.— Id. 

Civ.  Code,  §§  227-229,  providing  that  in  adop- 
tion cases  the  parties  snail  sustain  the  legal 
relation  of  parent  and  child,  etc.,  fixes  the  child's 
inheritance  rights  only  as  between  its  natural 
and  adopted  parents,  and  it  may  still  inherit 
from  its  grandparents  by  blood  under  Succes- 
sion Law,  Civ.  Code,  g  1386.— Id. 
<S=322  (Cal)  Under  Civ.  Code,  H  227-229,  an 
adopted  child's  adopted  parents  inherit  from  the 
child  to  the  exclusion  of  the  natural  parents,  un- 
der Succession  Law,  Civ.  Code,  f  1386.- Is  re 
Darling's  EsUte,  159  P.  006. 

ADULTERY. 

9=>7  (Ok1.Cr.App.)  An  information  attempting 
to  charge  adultery  is  defective  unless  it  charges 
that  the  intercourse  was  voluntary.— O'Hem  ▼. 
State.  169  P.  93& 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Ohamperty  and  Maintenance;  LUe  Es- 
tates, <3=38;  I/tmitation  of  Actions;  Waters 
and  Water  Courses,  ®=>138. 

I.  KATVKE  AND  REQUISITES. 

(A)  A««nial«lon  of  Rlarhts  by  Pveserlptloa. 
In  General. 

€=9 1 3  (CaLApp.)  For  possession  to  be  adverse 
it  mast  be  open  and  notorious  with  hostile  in- 
tent, whidll  hostile  claim  must  be  communicat- 
ed to  the  owner.— Gallo  v.  Oallo,  159  P.  1058. 

(B)  Ae«a«l  PoMesslon. 

«s9l6(l)  (CaLApp.)  Use  of  undefined  part  of 
lots  for  dumping  sand,  etc.,  held  not  to  consti- 
tute occupancy,  within  Code  Civ.  Proc.  {  322, 
as  to  adverse  possession.— Brusdii  t.  Ciooper, 
150  P.  728. 

(F)  Hosttle  Charaotcr  of  Posaeaaioa. 

$s»79(l)  (Cal.App.)  A  certificate  of  purchase 
issued  at  a  tax  sale  does  not  constitute  color 
of  title,  since  there  must  be  an  apparent  trans- 
fer of  t^tle;  a  tax  sale  certificate  being  an  ad- 
mission that  the  property  is  held  subject  to  the 
owner's  right  of  redemption.— Brusclu  v.  Cioop- 
er, 159  P.  728. 

€=965(2)  (Cal.App.)  In  determining  whether  a 
possession  was  advesae,  the  close  relationship 
of  the  parties  may'  be  considered.— Gallo  t. 
Gallo,  159  P.  1058. 

(O)  Vnrmrnnt  •f  Tszea. 

€=394.  (Cal.App.)  Redemption  of  land  from  tax 
sale  does  not  constitute  payment  of  taxes  with- 
in Code  Civ.  Proc.  {  325,  requiring  five  years' 
continuous  possession  utd  iMLrment'  of  taxes 
to  ripen  into  adverse  titfc. — Oauo  t.  Gallo,  160 
P.  1058. 

m.   PXJBADINO,  EVDEKCE,  TBIAX^ 
Am)  REVIEW. 

€=»II4(1)  (CaI.App.)  In  a  suit  to  quiet  title, 
where  defendant  claimed  by  adverse  possession, 
findings  for  nlaintiS  held  warranted.— Gallo  T. 
GaUo,  158  P.  lOSa 

ADVERTISING. 

See  Physicians  and  Surgeons,  ^saX 
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Avp«*l  and  Bnrov 


AFFIDAVITS. 

See  Attachment,  «=»101,  107,  136;  Chattel 
Mortgaires,  <^^3;  Crimioal  Law,  #=>957; 
Depositions;  Judgment,  <3=>159;  New  Trial, 
«=>147,  160;    Process,  «=390. 

AGENCY. 

See  Princioal  and  Agent 

AGISTMENT. 

See  Animals,   «s>22. 

AGRICULTURE. 

<&»ll  (Cal.)  Pol.  Code,  (J  2322,  2322a-2322c, 

oreatins  lien  for  cost  oi:  fumigatioK  orchards, 
etc.,  where  owner  refuses  to  fumigate  after 
written  notice  to  do  so,  must  be  at  least  sub- 
Btantially  followed  to  create  valid  lien. — San 
Bernardino  County  v.  Stewart  159  P.  717. 

Under  Pol.  Code,  If  2322.  2322a-2S22e,  cre- 
ating lien  for  expenses  incnrred  after  written 
notice  by  hortlcnltoral  commissioner  to  fumi- 
gate has  been  served  upon  orchard's  owner, 
party  in  possession,  or  their  agents,  no  lien 
ig  created  where  inspector,  apparently  without 
authority,  signed  and  handed  notice  to  owner's 
brother,  who  merely  lived  on  property.— Id. 
C=9ll  (CaL)  Under  FoL  Code,  {{  2322,  2322a- 
2^{22c,  creating  a  lien  for  expenses  incurred  aft- 
er written  notice  by  horticultural  commissioner 
to  fumigate  has  been  served  on  an  orchard's 
owner,  no  lien  is  created  where  inspector,  ap- 
parently without  authority,  signed  and  handed 
notice  to  owner. — San  Bernardino  County  t. 
Stewart  159  P.  719. 

ALIENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  «=»388. 


ALIENS. 


See  Indians. 


ALLOTMENT. 

See  Indians,  «s»18. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  «s>378;    Beformatlon  of 

Instruments. 

9=920  (OH.)  Where  a  note  is  altered  after  exe- 
cution and  delivery,  an  innocent  holder  may 
recover  according  to  its  original  tenor,  but  one 
not  an  innocent  pnrchaser  can  have  no  recov- 
ery thereon.— Zehr  t.  Champlin,  159  P.  1185. 

AMENDMENT. 

See  Appeal  and  Error,  «=>663,  909;  Attach- 
ment «=>186;  Continuance,  «s>14;  Justices 
of  the  Peace,  «=»174 ;  Limitation  of  Actions, 
^=3127;  Municipal  Corporations,  41=947; 
Parties.  <8=»95 ;  Pleading,  «=>236-2S9;  Stat- 
utes, «=3lS0,  138,  230. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  4=s»47,  54. 


ANIMALS. 

See   Constitutional  Law,   «=3293; 
«=3305. 


Railroads, 


«=»l4'/2  [New,  vol.  19  Key-No.   Series) 

(N.  II)  Code  1916,  {  1632,  aathorizintr 
sale  and  eouire  of  calves  and  the  young  at  do- 
mestic animals  held  in  inclosures  contrary  to 
law  without  any  provision  for  notice  to  owner 
of  sanre  and  sale,  is  invalid  as  authorizing  the 
taking  of  property  without  due  process  of  law. 
— Lacey  v.  Lemmons,  169  P.  949. 


«=>22  (N.H.)  When  sheep,  cattle,  or  other  ani- 
mals are  received  from  the  owner  under  a  con- 
tract to  care  for  them  on  shares,  such  animals, 
together  with  the  increase,  tielong,  under  Code 
1915,  {  42,  to  the  owner  until  consummation  of 
contract,  and,  unless  herder  has  consent  of 
owner,  ne  cannot  dispose  of  any  of  animals 
or  increase.— Milllken  v.  Martinez,  159  P.  952. 
<S=9I  (Cal.App.)  St  1877-78,  p.  176,  giving 
right  of  recovery  for  trespassing  of  animals, 
in  certain  counties,  on  private  lands,  though 
not  fenced,  is  not  repealed  by  St  1007,  p.  999, 
giving,  generally,  right  of  recovery  for  trespass- 
ing of  animals  on  planted  lands  inclosed  by 
fence.— Bicks  v.  Butterwortb,  159  P.  224. 
4=9100(8)  (Nev.)  In  trespass  for  grazing  sheep 
upon  plaintiffs'  land,  the  damages  may  be  cal- 
culated upon  the  reasonable  value  of  pasturage 
where  the  land  was  used  only  for  such  purposes. 
—Jensen  v.  Pradere,  159  P.  64. 
9=3 1 00(9)  (Nev.)  Under  Be  v.  Laws,  {  2336,  pro- 
viding that  live  stock  grazing  on  another's  land 
shall  be  liable  for  damages,  costs,  and  an  at- 
torney's fee,  held  that  a  personal  judgment  for 
the  attorney's  fee  cannot  be  rendered  against  the 
owner  of   the   stock.— Jensen  ▼.  Pradere,   169 

ANNEXATION. 

See  Schools  and  School  Districts,  ^=>87. 

ANSWER. 

See  Pleading,  «=s>12e-142. 

ANTI-TRUST  LAW. 

See  Monopolies. 

APPEAL  AND  ERROR. 

See  Abatement  and  Revival,  9s»53;  Certiorari ; 
Courts,  «=>202;  Criminal  Law,  $=»1014- 
1183 ;  Exceptions,  Bill  of:  Injunction,  .«=» 
16;    Mandamus,  «=94;    lime,  9=>10. 

For  review  of  rulings  in  particular  actions  or 

f>roceedings,  see  also  t^e  various  specific  top- 
es. 

I.  KATUBE  AKB  FOBM  OF  BEMEDT. 

«=32  (Cal.)  Code  Civ.  Proc.  {  963,  abolishing 
appeals  from  orders  granting  new  trials,  with 
certain  exceptions,  applies  where  order  was 
made  after  its  effective  date,  regardle.ia  of  when 
the  new  trial  proceedings  were  instituted. — 
Hirsch  v.  All  Persons,  etc.,  169  P.  712. 
9s»l4(2)  (Or.)  An  appeal  does  not  lie  from  a 
judgment  entered  by  the  lower  court  pursuant 
to  the  mandate  of  the  Supreme  Court  in  the 
absence  of  suggestion  that  the  judgment  and 
mandate  are  broader  than  essential. — Bertin  & 
Lepori  v.  Mattison,  159  P.  1167. 

n.   NATURE  AMD   OBOUIlilS  OF  AP- 
PEIXATE  JUBISDICnOK. 

4=92 1  (OkL)  Parties  cannot  confer  jurisdic- 
tion on  Supreme  Court,  either  by  agreement  or 
by  voluntarily  coming  into  case  as  original  ac- 
tion in  Supreme  Court— Zabn  v.  Obert  159 
P.  208. 

4=923  (Okl.)  Motion  to  dismiss  proceedings  in 
error,  which  raises  jurisdictional  question,  will 
be  determined  when  case  is  reached  for  final 
disposition,  though  notice  required  by  Supreme 
Court  rule  16  (187  Pac  x)  has  never  been  given, 
and  jurisdictional  questions  will  be  raised  by 
appellate  court  on  its  own  initiative.- Zahn  v. 
Obert,  169  P.  298. 

m.  DEoxsions  beviewabub. 

(O  Aasoant  or  Value  ia  Coatro-veray. 

4=947(1)  (Wash.)  The  amount  in  craitroversy 
as  limiting  the  right  of  appeal  is  determined 
by  the  averments  of  the  pleadings,  and  not  by 
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the  demand  for  judgment.— Sherman  t.  Bab- 
cock,  159  P.  781. 

^AA7(2)  (Wash.)  In  an  action  on  a  contract, 
allegation  that  defendants  agreed  to  pay  $100 
for  a  monument,  but  not  alleging  when  it  yma 
to  be  erected,  held  not  to  show  that  the  amoant 
in  controversy  was  over  $200,  necessary  to  give 
Supreme  Court  appellate  jurisdiction.— Sher- 
man V.  Babcock,  159  P.  781. 
♦=»54  (Wash.)  Interest  when  recoverable  may 
be  considered  in  determining  the  amount  in  con- 
troversy, so  that  if  the  principal  sum  and  re- 
coverable interest  at  the  time  of  commencement 
of  an  action  exceeds  $200  the  Supreme  Court 
has  appellate  jurisdiction. — Sherman  t.  Bab- 
cock, 159  P.  78L 

•     (D)    Finality   of   Determlmattloii. 

^=»78(1)  (Cal.)  In  suit  to  quiet  title,  an  order 
directing  the  defendant  to  assign  to  plaintiff  a 
note  and  mortgage  upon  payment  of  the  amount 
thereof,  and  subrogating  plaintiff  to  the  rights 
of  mortgagee,  is  a  final  judsmeut  ns  to  (iefeivlnnt 
and  appealable. — Hildebrand  v.  Superior  Court 
in  and  for  City  and  Comity  of  San  Francisco, 
159  P.  147. 

(B)  Nature,  Seope,  and  BfCeet  of  Deelalon. 

«=alOO(l)  (Okl.)  Order  of  district  court,  allow- 
ing temporary  injunction,  may  be  appealed  from 
before  final  judgment  in  main  action.— Burnett 
V.  Sapulpa  Refining  Co.,  169  P.  860. 

<F)  Mode  of  Rendition,  Form,  and  Entry 
of  ^Indarment  or  Order* 

€=»I23  (Wash.)  The  Supreme  Court  cannot  en- 
tertain an  appeal  as  from  a  final  judgment  from 
an  oral  order  which  was  never  expressed  in  a 
formal  written  judgment— Codd  ▼.  Von  Der 
Ahe.  169  P.  686. 

IV.  BIOHT  OF  BEVIEW. 

(B)   Bstoppel,  'Wal'ver,  or  Asreementa  At- 
fectlns  RiKht. 

«s>l58(l)  (N.M.)  One  who  has  duly  perfected 
an  appeal  from  a  judgment,  having  executed  a 
supersedeas  bond,  cannot  further  prosecute  the 
appeal  after  satisfying  the  judgment;  such  sat- 
isfaction being  a  voluntary  acquiescence  there- 
in.—Gulp  V.  Sandoval,  159  P.  056. 
€=»  162(1)  (N.M.)  Where  appellant,  who  re- 
covered a  judgment,  received  and  accepted  the 
amount  in  fuU  settlement  thereof,  which  was 
paid  into  court  by  defendant,  he  cannot  appeaL 
—Wells  V.  Romero,  159  P.  1001. 
«=9l62(2)  (Nev.)  Plaintiff  does  not  waive  his 
right  of  appeal  from  that  portion  of  judgment 
denying  him  costs  by  accepting  payment  for 
damage  and  interest  items,  and  satisfying  judg- 
ment to  that  extent.— Glock  v.  Elges,  159  P. 
629. 

<g=»t65  (Okl.)  No  estoppel  to  Contest  by  appeal 
judgment  of  ouster  in  ejectment  arises  by  the 
mere  filing  after  judgment  of  demand  for  trial 
nf  defendants'  right  as  occupying  claimants. — 
Scott  T.  Potts,  159  P.  932. 

V.  FRESEKTATION    AND    RESEBVA- 

TION  Iir  I.OWER  COITRT  OF 

GBOVNSB  OF  REVIEW. 

(A)  Isaaea  and  Clneatlona  In  Lovrer  Conrt. 

^=»I7I(1)  (Mont)  Where  a  personal  Injury 
case  is  tried  as  if  governed  by  common-law 
principles,  and  without  regard  to  Rev.  Codes, 
f  5.'S01,  requiring  common  carrier  conveyances 
to  be  kept  in  a  safe  condition,  the  Supreme 
Court  will  dispose  of  it  upmi  the  sajae  theory. 
—Batch  V.  Helena  light  &  Ry.  Co.,  159  P.' 411. 
<8=>  172(1)  (Cal.)  Where  the  court  stated  the 
issues  in  the  ease  without  any  objection  to  the 
statement  at  the  time,  plaintiff  could  not  on 
appeal,  complain  that  such  statement  improper- 
ly excluded  the  issue  of  undue  influence. — Tain- 
foran  t.  Tanforan,  169  P.  709. 


«a>l73(2)  (Wash.)  A'ganiI*%M  against  whom 
no  judgment  waa  rendered,  not  having  pleaded 
an  asmgnment  to  it  of  the  fund,  but  merely 
denied  indebtedness,  has  no  standing  to  assert 
on  appeal  any  right  under  assignment— Han- 
son V.  Hodge,  159  P.  388. 

The  principal  defendant,  though,  by  his  an- 
swer (Hsclaiming  .the  indebtedness  from  gai^ 
nishee  county,  having  claimed  statutory  ex- 
emption, has  appealable  interest  to  claim  that, 
and  also  a  common-law  immunity  of  salary 
from  garnishment,  invokable  at  any  stage. — Id. 

®=>I75  (Nev.)  On  application  of  attorney  for 
appellant  in  matter  of  distribution  of  an  es- 
tate Supreme  Court  could  not  direct  appellant 
to  pay  expenses  of  proceedings,  iBcluding  at- 
torney's fees,  out  of  funds  coming  to  it  from 
the  estate,  where  no  such  issue  had  been  made 
up  and  tried  in  lower  court — In  re  Hartung^s 
Estate.  159  P.  864. 

(B)   Objeetioaa  and  Motions,  and  Rallasa 
Thereon. 

«a»l85(i;)  (OkL)  Under  Rev.  Laws  1910,  f 
4742,  objection  to  court's  jurisdiction  is  never 
waived,  and  may  be  raised  for  first  time  in  ap- 
pellate court.— Zahn  v.  Obert,  169  P.  298. 
|3=>I87(2)  (OkL)  Objection  to  right  of  trustee 
of  bankrupt  to  be  made  party  plaintiff  cannot 
be  urged  in  Supreme  Court  for  the  first  time- 
Insurance  Co.  of  North  America  t.  Cochran, 
159  P.  247. 

®=>  193(1)  (Nev.)  Where  defendant  was  entitled 
to  assume  from  the  complaint  and  evidence 
that  the  action  was  to  prevent  a  cloud  on  ti- 
tle, his  failure  to  object  below  to  insufficiency 
of  the  complaint  as  one  to  quiet  title  cannot 
be  urged  by  plaintiff  on  appeal.— Clay  v.  Scbee- 
Une  Banking  &  Trust  Co.,  159  P.  1081. 
^=al93(4)  (Cal.App.)  In  the  absence  of  demniw 
rer  or  of  objection  to  introduction  of  lien  in 
evidence,  or  denial  of  allegations  of  complaint 
'which  incorporated  the  lien,  the  question  of 
sufficiency  of  complaint  under  Code  Civ.  Proc. 
(  1187,  stating  requirements  thu'eof,  should  not 
Be  considered  on  appeal. — Olson-Mahoney  Lum- 
ber Co.  v.  Dunne  Inv.  Co..  169  P.  17a 
(3=>I93(0)  (Okl.)  Under  Rev.  Laws  1010,  | 
4742,  objection  that  petition  does  not  state 
cause  of  action  is  never  waived,  and  may  be 
raised  for  first  time  in  appellate  court — Zahn 
V.  Obert  169  P.  298. 

<3=>  1 94(1)  (Nev.)  Plaintiff,  not  having  question- 
ed below  the  sufficiency  of  the  answer,  cannot 
do  so  on  appeal,  where  the  complaint  was  in- 
sufficient though  not  objected  to  below  by 
defendant— Clay  v.  Scheeline  Bankinc  &  Trust 
Co.,  159  P.  1081. 

<S=3|97(3)  (CaLApp.)  Although  complaint  in 
mechanic's  lien  acnon  alleged  occupation  by 
owner  and  cessation  of  work  for  over  30  days 
after  abandonment  by  contractor,  where  the 
judge  found  to  the  contrary,  as  alleged  in  an- 
swer and  supported  by  evidence  not  objected  to 
as  at  variance  with  pleadings,  the  court  is 
justified  in  adopting  findings  instead  of  allega- 
tions of  complaint — Olson-Mahoney  Lumber 
Co.  V.  Dunne  Inv.  Co.,  159  P.  178. 
«=»I97(3)  (Okl.)  A  judgment  will  not  be  re- 
versed because  of  variance  between  a  petition 
and  facts  proven  without  objection  at  the  trial 
where  an  amendment  to  conform  to  the  proof 
should  have  been  allowed. — iQafford  t.  Davis, 
169  P.  490. 

«=92I5(1)  (OkL)  Errors  in  the  giving  of  in- 
structioDs  are  waived  unless  sav^  as  proivtded 
by  statute.- Pioneer  Telephone  &  Telegraph  Ca 
V.  Tnlsa  Vitrified  Brick  &  Tile  Co.,  150  P.  477. 
«s>2l6(l)  (Wash.)  Where  as  to  measure  ot 
damages  no  instruction  was  requested  by  ap- 
pellant, nor  exception  taken  to  fsiluie  to  in- 
struct thereon,  failure  was  not  reversible  er- 
ror, where  the  damages  allowed  were  within 
the  issues  and  proofs.— Phnenix  Aaeur.  Oo.  T«' 
Columbia  &  P.  S.  B.  Oow.  189  P.  SOB.-   ■ 
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4=9223  (Waab.)  In  action  T>7  tenant  against 
hi8  landlord  and  other  tenante  for  disturbance 
of  bia  enjoyment  of  tbe  premises,  the  objection 
by  the  landlord  that  judgment  was  rendered 
separately  against  him  and  defendant  tenants, 
made  for  the  first  time  on  appeal,  was  not  con- 
sidered.—Dobrentai  V.  Pichl,  159  P.  371. 
^=>233(2)  (Okl.)  A  party  cannot  complain  of 
the  admission  of  evidence  over  liis  objectiun  to 
a  single  question,  where  he  permits  like  evi- 
dence of  other  witnesses  to  be  admitted  with- 
out objection.— Gafford  v.  Davis,  159  P.  490. 
«=»237(3)  (Okl.)  Without  a  demurrer  to  the 
evidence  or  motion  for  directed  verdict,  suffi- 
ciency of  tbe  evidence  to  sustain  verdict  is  not 
reviewable  except  as  to  excessive  damages.— 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Swinney,  168 
P.  484. 

«:a»242(l)  (Op.)  Colloquy  between  counsel  rela- 
tive to  the  propriety  of  an  argument  nf  plain- 
tiff's counsel  on  which  the  court  was  not  called 
upon  to  rule  or  to  instruct  the  jury  to  disregard 
keid  not  reversible  error.— Nelson  v.  Brown  & 
McCabe,  168  P.  1163. 

(C)  BxeepHoB*. 

4=3248  (Okl.)  Errors  which  are  not  excepted  to 
at  the  time  are  waived,  and  cannot  be  con- 
sidered  on  .appeaL— Brown  t.  Cbowning,  168  P. 
323. 

4=>257  (Okl.)  Where  no  exception  is  taken  to 
the  trial  court's  refusal  to  quash  service  of 
summons,  it  is  not  reviewable. — ^Tracy  v.  State, 
159  P.  4^6. 

4=3263(3)  (Wash.)  Where  as  to  measure  of 
damages  no  instruction  was  requested  by  ap- 
pellant, nor  exception  taken  to  failure  to  in- 
struct thereon  such  failure  was  not  reversible 
error,  where  the  damages  allowed  were  within 
the  issues  and  proofs. — Phoenix  Assur.  Co.  v. 
Colombia  &  P.  S.  R.  Co.,  169  P.  369. 

(D)  Motions  for  Ifevr  Trial. 

4=»30l  (Okl.)  Errors  which  are  not  set  forth 
in  the  motion  for  new  trial  are  waived,  and 
cannot  be  considered  on  appeal. — Brown  t. 
Cbowning,  159  P.  323. 

«s>302(l)  (Mont)  By  Rev.  Codes,  S  6746,  on 
appeal  from  order  denying  new  trinl,  the  Su- 
preme Court  cannot  consider  any  error  in  in- 
structions not  specifically  pointed  out  at  the 
time  of  settlement.— Stokes  v.  Long,  159  P.  28. 
4=>302(3)  (Kan.)  Error  in  excluding  evidence 
cannot  be  considered  unless  the  evidence  is  pro- 
duced on  hearing  of  motion  for  new  trial. — 
Muenzenmayer  v.  Hay,  159  P.  1. 
«=.302(3)  (Kan.)  Under  Code  Civ.  Proc.  |  307 
(Gen.  St.  1909,  i  5901),  omission  to  produce 
excluded  evidence  at  hearing  of  motion  for  new 
trial  waives  error  in  its  rejection. — Oliver  v. 
Christopher,  159  P.  397. 

4=»302(4)  (Kan.)  Judgment  will  not  be  revers- 
ed for  error  in  instructions  or  in  refusing  to 
submit  special  questions,  where  evidence  ex- 
cluded and  necessary  to  determine  questions  is 
not  produced  on  hearing  of  motion  for  new 
trial.— Muenzenmayer  v.  Hay,  158  P.  1. 
«=»305  (Okl.)  Errors  at  the  trial  cannot  be 
considered  unless  ruling  on  motion  for  new 
trial  is  assigned  as  error.— Aaron  t.  American 
Nat.  Bank,  169  P.  246. 

VX.  PARTIES. 

4=>327Q)  (Or.)  Whether  one  is  a  necessary 
party  to  an  appeal  depends  not  on  whether  he 
is  adverse  to  the  appealing  party,  but  whether 
be  will  be  injuriously  affected  by  modification 
or  reversal.— D'Arcy  v.  Sanford,  158  P.  667. 
^=5327(2)  (Utah)  All  parties  who  may  be  ad- 
versely affected  by  reversal  or  modification  of 
the  judgment  must  be  made  parties  to  the  ap- 


peal,' although  they  defaulted  in  the  court  b»- 
low.— Langton  Lime  &  Cement  Co.  v.  Peery, 
168  P.  49. 

4=9327(11)  (Utah)  A  contractor  who  defaulted 
in  a  mechanic's  ben  case  need  not  be  joined  in 
an  appeal  taken  by  the  owner,  since  reversal 
or  modification  of  the  judgment  would  not  ad- 
versely affect  him.— Langton  Lime  &  Cement 
Co.  v.  Peery,  159  P.  49. 

®=>332  (Okl.)  An  action  cannot  be  revived  in 
an  appellate  court  where  the  party  died  before 
the  proceeding  was  transferred  thereto.— Zahn 
V.  Obert,  158  P.  28a 

4=9336(1)  (Okl.)  All  parties  to  a  judgment  who 
appear  to  Qave  a  substantial  interest  in  sus- 
taining or  reversing  it,  or  whose  interests  may 
be  affected,  are  necessary  parties  to  an  appeal, 
and  where  they  are  not  joined,  the  appeal  must 
be  dismissed.— King  v.  ShulU,  158  P.  1106. 

VIZ.   BEQUISITES  AND  PKOCEEDIirGS 
FOB  TRANSFER  OF  CAUSE. 

(A)  Time   of  Taklnc  Proseedlnsa. 

^s>337(2)  (Utah)  A  cause  cannot  be  appealed 
until  final  judgment  is  entered  therein  between 
all  the  parties. — Ketchum  Coal  Co.  v.  District 
C!ourt  of  Carbon  County,  159  P.  737. 

4=9346(2)  (Or.)  Motion  for  judgment  non  ob- 
stante vereaicto,  will  not  ordinarily  suspend  the 
running  of  the  limitation  for  appeal,  in  view  of 
L.  O.  L.  I  201,  requiring  judgment  to  be  en' 
tered  on  day  of  verdict,  but,  where  original 
judgment  was  modified  by  dismissal  as  to  one 
defendant,  the  appeal  time  for  another  defend- 
ant runs  from  such  modification. — Hewey  v.  An- 
drews,  158  P.  1149. 

4=9351(2)  (OkL)  Under  Rev.  Laws  1910,  § 
4668,  summons  must  be  served  within  60  days 
after  the  time  for  filing  notice  of  appeal.— Dill 
V.  Sands,  159  P.  505. 

4=>3S6  (Okl.)  Whwe  plaintiff  in  error  fails  to 
file  appeal  in  SuprAbe  Court  within  six  months 
from  rendition  of  judgment  or  order,  as  requir- 
ed by  Laws  1910-11,  c.  18,  it  will  be  dismissed 
for  want  of  jurisdiction. — Incorporated  Town  of 
Caddo  V.  J.  S.  Terry  Const.  Co.,  159  P.  328. 

(B)  PctitlOB    or    Prayer,    Allovraaae,    and 

Certlflcate  or  AffldaTlt. 

4=9362(2)  (Okl.)  Where  statutory  period  for 
beginning  proceeding  in  error  has  elapsed  and 
the  only  errors  presented  are  those  on  the  trial, 
and  no  assignment  is  made  that  the  court  erred 
in  its  action  on  motion  for  new  trial,  Supreme 
Court  is  without  jurisdiction  to  review  case  or 
allow  amendment  of  petition  in  error. — Keener 
V.  ButUer.  168  P.  468. 

(C)  PaymeBt  of  Pee*  or  Costa,  and  Boada 

or  Otiier  Secnrltlea. 

4=9374(4)  (Or.)  The  state  is  "interested"  in  an 
appeal  by  the  Industrial  Accident  Commission 
from  an  order  reversing  its  disposition  of  claim 
for  compensation,  so  that  no  appeal  bond  need 
be  filed,  in  view  of  L.  O.  L.  f  57a— Miller  v. 
State  Industrial  Accident  Commission,  158  P. 
1160. 

(D)  Writ  of  Brror.  Cltatloa,  or  Kotloe. 

4=9411  (Cal.)  Notice  to  the  derk  to  prepare  a 
record,  under  Code  Civ.  Proc.  i  853a,  stating 
that  defendant  desires  to  appeal,  but  nowhere 
that  it  does  appeal,  is  ineffectual  to  constitute 
on  appeal.— Michelson  v.  City  of  Sacramento, 
159  P.  431. 

4=9413  (Wash.)  Under  Rem.  &  Bal.  Code,  { 
1720,  failure  to  serve  a  notice  of  appeal  upon 
a  ^rty  which  bad  appeared  in  appellant's  re- 
ceiversnip  proceeding  and  become  a  party  to 
the  order  of  sale  rendered  the  appeal  from  the 
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order  ineffectual  for  any  purpose.— Crawford  v. 
Seattle.  R.  &  S.  Ry.  Co..  159  P.  782. 
Q=>4I4  (Or.)  Where  the  maker  of  a  note  se- 
cured judgment  as  against  the  asHienee  and  the 
maker  8  former  partner,  decreeing  the  note  paid 
and  canceled  for  fraud  of  such  partner  in  se- 
curing it  and  failing  to  pay  it  as  agreed,  the 
partner  was  a  necessary  and  "adverse  party," 
and  notice  of  appeal  to  him  wag  required  un- 
der £i.  O.  L.  i  550,  as  amended  by  Laws  1013, 
p.  617.— D'Arcy  v.  Sanford,  169  P.  567. 

®=>4r4  (Or.)  An  "adverse  party"  with  refer- 
ence to  notice  of  appeal  is  one  whose  interest 
in  regard  to  judgment  appealed  from  is  in  con- 
flict with  a  reversal  or  modification  of  final 
determination  sought  to  be  reviewed,  and  in- 
cludes one  whose  discharge  in  bankruptcy  would 
be  thereby  affected.— Van  Zandt  y.  Parson,  158 
P.  1163. 

®s»4t7(2)  (CaLApp.)  In  an  action  against 
named  parties  composing  board  of  trustees  of 
a  school  district,  notice  of  appeal  showing  the 
title  of  the  case  as  against  one  named  defend- 
ant "et  aL"  and  stating  that  the  defendants 
above  named  appealed,  held  a  sufficient  notice.— 
Hopkins  v.  Sanderson,  169  P.  1063. 
®=>424  (Cnl.App.)  Appearance  of  attorney  for 
insurance  company  which  deposited  fnnd  con- 
tested for  by  appellant  and  respondent,  and  in 
another  suit  in  which  respondent  was  party, 
did  not  constitute  him  attorney  for  respondent 
so  as  to  require  service  of  notice  of  appeal  on 
him.— Garrett  v.  Garrett,  159  P.  1050. 

€=3425  (Wash.)  Appeal  from  judgment  in  re- 
ceivership proceeding  if  regarded  as  final  judg- 
ment from  which  an  appeal  might  be  taken 
would  be  dismissed,  where  a  notice  thereof  was 
not  given  until  more  than  90  days  after  the 
entry  of  judgment — Crawford  t.  Seattle,  B.  & 
S.  Ry.  Co.,  159  P.  782. 

^=3426  (Cal.App.)  Though  an  attorney  for  re- 
spondent resides  in  the  same  city  with  attor- 
ney for  appellant,  Code  Civ.  Proc.  S  1012,  does 
not  prevent  service  by  mail  on  another  attorney 
for  respondent  residing  in  another  county. — 
Garrett  v.  Garrett,  159  P.  1050. 
4=»429  (CaLApp.)  Parties  who  accept  and  act 
upon  notices ,  with  regard  to  appeal  and  pro- 
ceedings preliminary  thereto  cannot  question 
the  sufficiency  of  the  service. — Peters  y.  Su- 
perior Court  of  California  in  and  for  San 
Bernardino  County,  159  P.  875. 

$s»430(l)  (Okl.)  Petition  in  error  dismissed  for 
failure  to  issue  and  serve  summons,— Dill  y. 
Sands.  169  P.  505. 

IX.  BUPEBBEDEAS  OB  STAT  OF  PBO- 
CEEDINGS. 

«s»460(2)  (CaLApp.)  Under  Code  Civ.  Proc. 
{  943,  as  to  stay  of  execution  on  appeal,  where 
sheriff  appealed  from  order  requiring  delivery 
of  goods  to  plaintiff,  without  giving  bond  or 
delivering  the  goods  to  a  custodian  appointed 
by  the  court,  execution  was  not  stayed,  and 
compliance  with  the  order  was  necessary. — 
Bailey  v.  Superior  Court  of  California  in  and 
for   Kem  County,   159   P.   990. 

Perfection  of  appeal,  alternative  or  under 
Code  Civ.  Proc.  f§  939-941,  as  to  judgments 
appealable,  procedure,  and  bonds  on  appeal, 
does  not  stay  execution  if  the  judgment  is  one 
under  sections  942-944,  or  section  946,  unless 
bond  is  filed. — Id. 

€=3485(1)  (Cal.App.)  Where  defendant  appeal- 
ed from  judgment  for  i>etitioner  giving  stay 
bond,  and  petitioner  secured  order  that  the 
sheriff  deliver  goods  to  him,  and  sheriff  appeal- 
ed by  alternative  method  without  bond,  and 
fUled  to  deliver  goods,  on  petitioner's  applica- 
tion for  writ  of  mandate  defendant's  appeal 
was  immaterial,  and  the  order  against  the  sher- 
tiff  not  bein^  stayed,  it  was  his  duty  to  make 
delivery. — Bailev  v.  Superior  Court  of  Califor- 
nia in  and  for  Kem  County,  169  P,  990. 


X.BECOBD  AMD  PBOOSEDniGS  NOT 

nr  BEOOBS. 

(A)   Matters  t»  b«  Shovm  bx  Be«or4. 

€=3494  (OU.)  Where  case-made  does  not  af- 
firmatively show  that  judgment  has  been  enter- 
ed in  journal.  Supreme  Court  is  without  juris- 
diction.—Board  of  Com'rs  of  Mayes  County  t. 
Vann.  159  P.  297. 

€=3511(1)  (N.M.)  A  bill  of  exceptions  must  be 
filed  with  the  clerk  of  the  district  court,  and 
such  filing  should  be  shown  by  the  transcript 
of  the  record  on  appeal.— Milliken  t.  Martinez, 
159  P.  952. 

(B)  Scope  smfl  Contents  of  Rceerd. 

€s»5l6  (Cal.App.)  Minute  orders  not  being 
part  of  the  judgment  roll  as  defined  by  Code 
Ciy.  Proc.  f  670,  held,  that  assignments  of  ei^ 
ror  dependent  on  such  matters  cannot  be  re- 
viewed where  appeal  is  from  the  judgment 
alone.— Brown  y.  Canty,  169  P.  1056. 
€=>5I8(1)  (Net.)  Vpon  aKieal  from  order  deny- 
ing costs,  pleadings  cannot  be  considered  unless 
embodied  in  statement  attached  to  order.— Glock 
V.  Elgea.  159  P.  629. 

€=s>522(l)  (CaLApp.)  The  evidence  '  being  no 
part  of  the  judgment  roll  as  defined  by  Code 
Civ.  Proc.  i  670,  heid.  that  assignments  of  er- 
ror dependent  on  such  matters  canbot  be  re- 
viewed where  appeal  is  from  the  judgment 
alone.— Brown  y.  Canty,  169  P.  1066. 

(C)  Keoessltx  of  Btll  of  Bixreptlonst  Cnae> 

or  Statement  of  Faeta. 

€=s>544(l)  (OU.)  Oyerrnling  motion  to  file 
amended  answer  cannot  be  reviewed  an  appeal 
by  transcript,  bat  must  be  preserved  by  case- 
made  or  bill  of  exceptions  made  part  of  rec- 
ord.—Lockett  ▼.  Ely-walker  Dry  Goods  Ga, 
159  P.  824. 

(D)  Oontenta,  KalcInK,  and   Bettlament  ol 

Case  or  Statement  of  Facts. 

€=»560  (Wash.)  A  statement  of  fact,  not  pur- 
porting to  give  the  testimony  of  witnesses,  ei- 
ther by  question  and  answer  or  in  narrative 
form,  but  rather  being  a  statement  of  the  con- 
clusion of  counsel  as  to  the  force  and  effect  of 
the  testimony  as  a  whole,  is  insufficient  in  form. 
—Morgan  v.  Chittenden  Land  Co.,  159  P.  129. 
€="564(1)  (Nev.)  Under  Rev.  Iaws,  {  533L 
requiring  proposed  statement  to  be  served  and 
filed  withm  SO  days  after  written  notice  of 
judgment  or  order  appealed  from,  any  defect 
in  such  notice  is  waived  by  serving  luad  filing 
notice  of  appeal.— Glock  v.  Elges,  159  P.  629. 
€=3564(2)  (Wash.)-  Time  for  filing  a  statement 
of  facts  on  appeal  in  foreclosure  proceeding 
held  to  run  from  the  entry  of  the  mortgage 
judgment  contained  in  a  foreclosure  decree. — 
Codd  V.  Von  Der  Ahe,  159  P.  686. 
€=3564(3)  (OU.)  After  the  expiration  of  the 
time  allowed  to  serve  the  case-made,  the  court 
cannot  extend  the  time,  and  an  appeal  based 
on  service  of  case-made  under  such  order  of 
extension  will  be  dismissed. — Morgan  v.  Board 
of  Com'rs  of  Logan  County,  159  P.  514. 
€=3564(4)  (Nev.)  Failure  to  serve  and  file 
statement  within  time  prescribed  by  Rev.  Laws, 
i  5331,  does  not  defeat  appeal,  where  it  was  duly 
perfected  under  section  6330,  by  filing  notice  ot 
appeal  and  undertaking  or  waiver  thereof. — 
Glock  V.  Elges,  169  P.  629. 

A  statement,  not  served  and  filed  within  time 
prescribed  by  Rev.  Laws,  f  5331,  cannot  be  con- 
sidered on  appeal.— Id. 

€=»564(4)  (Okl.)  Where  case-made  ahows  it 
was  not  made  and  served  within  time  fixed  by 
law,  and  fails  to  affirmatively  show  that  order 
extending  time  was  entered  on  Journals  of  court 
pursuant  to  Rev.  Laws  1910,  I  5317,  or  section 
5324.  appeal  must  be  diamisseo,— Colter  y.  Mar- 
tin. 169  P.  853. 
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«s»5«4(S)"(Wadi.>  Under  TiawB  1915,  p.  808,  | 
8,  not  repealing  fona«r  law,  Bern.  &  Bal.  Code 
i  393,  it  was  no  excoae  that  appellant  mistaken- 
ly assumed  that  oral  decision  in  foreclosure 
proceeding  never  expressed  in  formal  written 
order  or  judgmott,  was  a  final  and  appealable 
judgment,  and  the  statement  filed  would  b« 
stricken.— Godd  t.  Von  Der  Ahe,  159  P.  686. 
•s»567(l)  (OkL)  In  the  absence  of  a  waiver  br 
Um  defendant  in  error,  a  case-made,  signed  and 
delivered  by  the  trial  court  before  expiration  of 
the  time  granted  for  suggestion  of  amendments, 
is  a  nullity.— Kostachek  v.  Owen,  159  P.  36ti. 
«s>568  (OkL)  Under  Rev.  Laws  1910,  i  6242, 
notice  to  settle  case-made,  served  only  21  hours 
before  time  specified  for  settlement,  is  void, 
and  the  case-made  is  a  nullity,  unless  within 
exceptions  to  rule  requiring  notice.— Allen  v. 
IMllard.  169  P.  749. 

Exceptions  to  rule,  requiring  notice  of  settle- 
ment of  case-made,  are  where  defendant  in  er- 
ror has  waived  notice  or  appeared  in  person  or 
by  counsel,  or  has  suggested  amendments,  all 
of  which  were  allowed,  or -all  of  which  were 
allowed  except  those  that  were  immaterial. — Id. 

(O)  Anthentleatlon  aad  Ccrtiaeatloa. 

•3>6I2(4)  (Mont.)  On  appeal  from  order  deny- 
ing new  trial  made  on  the  minutes,  the  record 
need  not  contain  a  copy  of  the  judgment  roll 
authenticated  as  such  if  it  contains  certified 
copies  of  aU  the  papers  which  go  to  make  it  up, 
under  Be  v.  Codes,  {  6799.— Stokes  ▼.  Long, 
169  P.  28. 

«=>6I6(2)  (Wash.)  Affidavits  on  motion  to  open 
case  for  reception  of  additional  evidence,  not 
identified  by  the  motion  itself  or  by  the  order 
overruling  it,  could  not  be  considered  on  appeal 
upon  claim  tnat  a  new  trial  must  be  had  because 
of  trial  court's  refusal  to  grant  motion. — Codd 
V.  Von  Der  Ahe,  159  P.  6«J. 

(HI   TranarolsalOB,  Ftllnc  Prtatlnar,  and 
Serrlee  ot  Copies. 

«=9624  (Or.)  Under  L.  O.  L.  8  660,  subds.  2,  4, 
and  section  654,  as  to  procedure  for  perfecting 
appeal,  where,  after  exceptions  to  sureties  on 
bond  were  filed,  parties  agreed  to  deposit  flOO 
in  lieu  of  bond,  the  deposit  was  equivalent  to 
justification  of  sureties,  so  that  order  within 
80  days  thereof,  extending  time  to  file  tran- 
script, was  in  time. — Fleming  v.  Gerlinger  Mo- 
tor Car  Co.,  159  P.  1163. 

<I)  Detaeta,    Objections.    Aiacndatent.    and 
Correction. 

«=3641  (Okl.)  Failure  of  clerk  to  attest  signa- 
ture of  trial  judge  to  certificate  to  case-made 
with  seal  of  court  deprives  Supreme  Court  of 
jurisdiction  to  consider  case-made. — Board  of 
Com'rs  of  Mayes  County  v.  Vann,  159  P.  297. 
«S964I  (Wash.)  Where  the  statement  at  facts 
U  insufficient  In  form  and  is  not  certified  in 
form  required  by  Rem,  &  Bal.  Code,  |  391, 
it  may  be  stricken  on  motion.— Morgan  v.  Chit- 
.tenden  Land  Co.,  159  P.  129. 
«=»653(3)  (Nev.)  The  Supreme  Court  cannot 
make,  ot  direct  the  trial  court  to  make,  a  new 
statement  on  appeal,  but  any  relief  under  Prac- 
tice Act,  t  142  (Rev.  Laws,  g  5084)  for  mistake 
ot  appellant  must  be  in  the  lower  court. — Skaggs 
V.  Bridgman,  159  P.  521. 
<e=s>653(3)  (OkL)  The  Supreme  Court  is  without 
authority  to  amend  a  case-made. — O'Neil  E<n- 
gineering  Co.  v.  City  of  Lehigh,  169  P.  497. 
«s>657(3)  (Okl.)  On  timely  motion  to  withdraw 
a  case-made  for  correction,  it  appearing  from 
certiflcate  of  clerk  of  trial  conrt  and  record  to 
be  amendable  under  Rev.  Laws  1910,  I  5248, 
an  appeal  will  not  be  dismissed.— OvNeil  En- 
gineering Co.  V.  City  of  Lehigh,  159  P.  497. 

The  Supreme  Court  will,  on  motion,  permit  a 
case-made  to  be  withdrawn  for  proper  amend- 
ment nnder  supervision  of  trial  jadge.— Id. 


(J)  Coaalaalveaeas    and    Bfleot,    Impeaeh- 
Ins  and  Contradlotlnar. 

93>682ffi)  (Kan.)  Complaint  that  evidence  was 
excluded  will  not  be  considered,  where  it  appears 
from  transcript  that  evidence  was  admitted  and 
read  to  jury.— Zellner  Mercantile  Ck>.  v.  Parlin 

6  Orendorff  Plow  Co.,  169  P.  891. 

<K)  %aeatlons  Preaented  tor  Review. 

•=>67l(l)  (Or.)  On  appeal  upon  record  em- 
bracing only  pleadings  and  findings,  the  only 
question,  involved  is  whether  the  judgment  is 
supi>orted  by  facts  ascertained  by  court  and 
admissions  in  pleadings.— Neilson  v.  Title  Guar- 
anty &  Surety  Co.,  159  P.  1151. 
<8=367l(l)  (Wash.)  Whether  Laws  1915,  p.  357, 
making  counties  and  municipal  corporations 
subject  to  garnishment,  by  necessary  implica- 
tion authorizes  an  assignment  of  future  salary 
of  an  officer,  cannot  be  considered;  the  record 
presenting  no  assignment. — Hanson  v.  Hodge, 
159  P.  388. 

€=>67l(3)  (Okl.)  Assignments  of  error  which 
require  an  examination  of  the  evidence  will  not 
be  considered,  where  the  case-made  does  not 
aver  that  it  contains  all  the  evidence. — liedger- 
wood  V.  Neal,  159  P.  292. 
€=>680(1)  (Okl.)  No  reviewable  question  was 
presented  by  record  failing  to  show  entry  of  rec- 
ord in  the  trial  court  of  its  order  sustaining  de- 
murrer to  petition  or  final  judgment  awarding 
costs  against  plaintilf.— Hilllgoss  v.  Webb,  159 
P.  291. 

®=3706(1)  (Cal.App.)  An  order  denying  a  new 
trial  will  be  reviewed  where  the  transcript 
shows  that  notice  of  intention  to  move  for  new 
trial  was  served  and  filed,  and  the  notice  is 
set  out  with  general  specifications  of  error.— 
Whitcomb  v.  Worthing,  159  P.  613. 

(L)   Matters  Hot  Apparent  ot  Keeord. 

«s>7l5(2)  (CalApp.)  Where  the  transcript  on 
appeal  discloses  the  filing  ot  the  notice  of  ap- 
peal with  the  clerk,  its  omission  to  show  service 
thereof  is  supplied  by  an  affidavit  showing 
proper  service  by  mail. — Garrett  v.  Garrett,  159 
P.  1050. 

ZI.  ASSIOIOIIiirT  OF  ERRORS. 

«=»754(3)  (Okl.)  Errors  at  the  trial  are  not  re- 
viewable, where  denial  of  new  trial  is  not  as- 
signed as  error.— Ledgerwood  r.  Neal,  159  P. 
292. 

Xn.  BRIEFS.   , 

«=:>757(3)  (Okl.)  Assignments  ot  error  to  the 
admission  of  testimony  which  do  not  comply 
with  court  rule  25  (95  Pac.  viii)  by  setting  up 
the  substance  of  the  testimony  objected  to  and 
the  objections  will  not  be  considered.- Sovereign 
Camp  ot  Woodmen  of  the  World  t.  Hutchins, 
159  P.  920. 

«=>766  (Okl.)  Judgment  affirmed  for  failure  to 
include  in  brief  appeal  bond  complained  of,  as 
required  by  rule  25  (20  Okl.  xli,  95  Pac  viii). 
—Pinch  V.  Rose,  159  P.  613. 
^3>77l  (Or.)  That  indictments  have  been  re- 
turned against  plaintiff  and  her  witness,  for 
subornation  of  perjury  and  perjui^.  respective- 
ly, and  proceedings  had  to  set  aside  the  judg- 
ment on  that  ground,  is  sufficient  excuse  for 
failure  of  defendant's  counsel  to  file  briefs  on 
appeal  within  the  time  allowed. — Wallace  v. 
Portland  By.,  Light  &  Power  Co.,  159  P.  974. 
«=s>773(2)  (Okl.)  Where  plaintiff  in  error  fails 
to  file  bnefs  as  required  by  Supreme  Court  rule 

7  (137  Pac.  ix),  and  offers  no  excuse  therefor, 
appeal  will  be  dismissed. — Hilligoss  v.  Webb, 
159  P.  291. 

«=»773(2)  (Okl.)  Where  plaintiff  in  error  fails 
to  file  briers  in  accordance  with  the  rules  and 
oilers  of  the  Supreme  Court,  the  writ  will  be 
dUmissed.— Wilcox  v.  Wootton,  159  P.  1118. 
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4=9773(5)  (Okl.)  Where  defendant  in  error  nc4- 
tber  files  nor  offers  to  ezcnse  failare  to  file 
brief  and  plaintiff  in  error's  brief  appear*  rea- 
sonably to  sustain  assignments  of  error  on  ap- 
.peal  duly  perfected,  judgment  may  be  reversed. 
—Western  Silo  Co.  t.  KeUey,  169  P.  246 ;  Smith 
▼.  Whitlow,  169  P.  258. 

€=3773(5)  (Okl.)  Where  plaintiff  in  error  daly 
files  his  brief,  but  defendant  files  no  brief  with- 
in the  time  allowed,  the  court  is  not  required  to 
search  the  record  to  sustain  the  judgment,  but 
may  reverse  if  plaintiff's  brief  appears  to  fair- 
ly sustain  his  assignments  of  error. — Champion 
V.  Oklahoma  City  Land  &  Development  Co« 
169  P.  864. 

Xm.  DISmSSAI..  WITHDRAW  AX..  OB 
ABANDOmfENT. 

®s>795(2)  (Cal.App.}  Under  Code  Civ.  Proc.  H 
954,  lOlO,  notice  of  motion  to  dismiss  appeal 
held  insufficient  to  apprise  appellant  of  the 
grounds  of  motion. — Garrett  v.  Garrett,  169  P. 
1050. 

«s>80l(3>  (Okl.)  An  order  extending  time  to 
serve  case-made,  made  under  Rev.  T^ws  1010,  f 
6246,  regular  on  its  face  and  reciting  unavoid- 
able accident  and  misfortune  as  reason  for  not 
serving  previously,  is  not  reviewable  on  motion 
to  dismiss. — O'Neil  Engineering  Co.  y.  (3ity  of 
Lehigh,  159  P.  497. 

4=9803  (Wash.)  In  receivership  proceeding,  the 
dismissal  of  an  appeal  from  a  judgment,  re- 
garded as  an  interlocutory  order  in  the  case 
reviewable  by  appeal  from  a  subsequent  order 
of  sale,  would  follow  the  dismissal  of  the  ap- 
peal from  such  order.— Crawford  v.  Seattle,  R. 
ft  S.  Ry.  Co..  159  P.  782. 

4=>807  (Nev.)  An  appeal  dismissed  for  noncom- 
pliance with  Supreme  Court  rules  2  and  3  (154 
Pac.  viii),  will  not  be  restored,  where  no  pur- 
pose would  be  served,  the  record  presenting  for 
consideration  only  the  judgment  roll  showing 
no  error.— Skaggs  v.  Bridgman,  159  P.  621. 

XVI.  BEVIEW. 
.  (A)  aeope  mnH  Bxtent  la   General* 

«=9837(4)  (CaL)  In  reviewing  a  judgment  on  de- 
murrer to  the  complaint,  the  Supreme  Court 
cannot  anticipate  tnat  plaintiff  has  stated  a 
cause  of  action  which  he  cannot  prove,  or  base 
an  opinion  on  statements  of  counsel  made  only 
in  the  briefs. — Stone  v.  Imperial  Water  Co.  No. 
1,  159  P.  164. 

«ss>843(2)  (Cal.)  Where  conrt  fonnd  that  trans- 
fer bad  not  <been  made,  it  is  immaterial  that 
the  evidence  may  have  shown  a  fraudulent  in- 
tent of  the  debtor.— SchoUe  v.  Finnell,  159  P. 
1179. 

«s»843(2)  (Cal.App.)  Where  defendant  benefit 
association  paid  the  proceeds  of  a  policy  into 
court  and  did  not  appeal  from  a  judgment 
awarding  it  to  plaintiff,  held  that,  upon  appeal 
by  other  defendants,  it  is  unnecessary  to  deter- 
mine whether  the  complaint  stated  a  canac  of 
action  against  the  insurer.— Freitas  ▼.  Freitas, 
159  P.  611. 

4=9843(2)  (Mont.)  Where  the  assessed  value  of 
a  county  is  clearly  high  enough  to  make  it  a 
fifth-class  county,  and  this  determination  decides 
the  case,  it  is  unnecessary  to  decide  whether 
certain  additions  to  the  assessed  value,  made  by 
the  court  below  are  proper. — State  t.  Sillis,  159 
P.  414. 

4=98fi4  (Cal.)  Where  appeal  from  judgment  is 
taken  within  60  days,  sufficiency  of  the  evi- 
dence may  be  considered  as  well  as  alletred  er- 
rors of  law  at  the  triaL— Vore  v.  Ephraim,  159 
P.  719. 

(C)  Parties  BntitleA  to  AII*k«  Brrar. 

4=»877(6)  (Or.)  Plaintiff  having  joined  his  em- 
ployer and  the  owner  of  the  premises  upon 
which  be  was  injured  while  engaged  in  repair 
work,  held  that  neither  defendant  could  com- 
plain of  an  instruction  more  favorable  to  its 


codefandant  than  to  itself.— Chiniiall  r.  Van 
Bmon  Elevator  Oo.,  1S9  P.  971. 
*=»877(7)  (Wash.)  The  propriety  of  strikins 
an  allegation  from  the  answer  of  a  garnishee 
cannot  be  raised  on  appeal;  only  the  principal 
defendant  and  another  garnishee  appealiog.— 
Hanson  v.  Hodge,  159  P.  88a 
4=9878(1)  (Or.)  In  suit  to  enjoin  trespass  by 
catting  and  removal  of  timber  and  brush  from 
banks  of  swale  on  plaintiff's  land,  where  be 
took  no  cross-appeal  from  part  of  decree  sanc- 
tioning defendant's  maintenance  of  a  spillway 
on  his  land,  it  will  be  assnmed  that  he  was 
satisfied  therewith.— Mathews  t.  Chambers 
Power  Co.,  159  P.  564. 

4^880(1)  (N.M.)  An  intervener  appealing  from 
a  Judgment  against  himself  and  the  principal 
defendants  can  complain  only  of  errors  prejudi- 
cial to  himself.- Milliken  v.  Martinez,  159  P. 
952. 

(B)  Presnaiptlona. 

4=>927(6)  (Okl.)  A  demurrer  to  the  evidence 
admits  every  fact  which  the  evidence  in  the 
slightest  degree  tends  to  prove,  and  all  infer- 
ences which  can  be  drawn  therefrom,  and  in  re- 
viewing such  matter  the  Supreme  Court  will 
consider  sucb  inferences  drawn. — Sartain  t» 
Walker,  160  P.  1096. 

4=9930(3)  (Kan.)  Where  only  part  of  facta  are 
embraced  in  special  findings,  they  will,  in  the 
absence  of  the  evidence,  as  far  as  possible  be 
construed  as  consistent  with  general  verdict, 
which  will  be  deemed  supported  by  evidence, 
and  including  every  element  necessary  to  ita 
validity  and  not  negatived  by  the  special  find- 
ing.—Sbeat  V.  Lusk,  159  P.  407. 
4=9931(1)  (Cal.App.)  The  record  showing  only 
signing  of  proiiosed  flndings  less  than  five  days 
after  service  on  adverse  party,  contrary  to 
Code  Civ.  Pfoc.  I  634,  held  not  to  affirmatively 
show  error;  waiver  of  service  or  objection 
thereto  being  presumed.— California  (>ntral 
Creameries  Co.  v.  Crescent  City  Light,  Water 
&  Power  Co.,  169  P.  209. 
4=9931(1)  (CaLApp.)  In  reviewing  findings  of 
fact  by  the  trial  court,  evidence  in  support  of 
such  findings  will  be  presumed  true.— <zaUo  v. 
GaUo,  150  P.  1058. 

4=9931(4)  (Cal.App.)  Where  appellant  was  en- 
titled to  a  finding  upon  an  issue  of  fact,  but 
the  findings  were  silent  thereon,  the  appellate 
court  must  determine  the  case  as  if  the  find- 
ing had  been  in  favor  of  the  appellant. — Secur- 
ity Life  Ins.  Ga  of  America  v.  Booms,  159 
P.    1000. 

4=»93l(6)  (N.M.)  In  trial  before  court,  erro- 
neous admission  of  testimony  is  not  ground  for 
reversal  unless  it  appears  tbat  court  considered 
such  testimony  in  deciding  case. — Halford  Ditch 
Co.  V.  Independent  Ditch  Co.,  159  P.  860. 
4=»93l(6)  (Utah)  Where  there  is  ample,  coat- 
petent,  and  material  evidence  In  a  mechanic's 
lien  ease,  it  will  be  presumed  that  the  court 
oonsidsred  only  proper  evidence  in  making  its 
findings.— Longtonlime  ft  Cement  Co.  t.  Peery, 
159  P.  49. 

4»933(1)  (Okl.)  As  the  granting  of  a  new  trial 
places  the  parties  in  position  to  have  the  issues 
again  snbmitted  to  the  jury,  a  showing  for 
reversal  must  be  much  stronger  thaa  where 
it  is  denied. — Missouri,  K,  &  T.  Ry.  Co.  t. 
James,  159  P.  1109. 

4»934(1)  (Wash.)  The  court  on  appeal  must 
accept  the  decree  of  the  court  below  as  correctly 
speaidng  the  judgment  of  such  court.— Clark  v. 
Clark,  159  P.  702. 

4=9934(2)  (Kan.)  A  judgment  rendered  on  an 
oral  contract  based  on  -a  general  finding  will 
not  be  reversed,  though  the  evidence  be  not 
clear  as  to  the  terms  of  the  contract,  where  it 
showed  that  the  contract  was  afterwards  con- 
firmed by  letters  referring  thereto,  and  was 
partly  explained  by  the  conduct  of  the  parties. 
— Nortlirup  Nat  Bank  v.  Yatee  Center  Nat. 
Bank,  169  P.  403^ 
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(F)  3Ma«retlOB  of  IiO'trer  Court, 

«=s>9S4(l)  (CaI.App.)  Application  for  grant  of 
a  preliminat^  injanction,  being  addressed  to 
the  sound  discretion  ot  the  court,  its  action 
will  not  be  reviewed  unless  it  clearly  appears 
that  there  was  an  abuse  ot  discretion.— Temple 
y.  Gordon,  1G9  P.  98S. 

«S90S7(1)  (Cal.)  The  discretion  of  trial  court 
on  application  to  open  default  is  not  rerlewable, 
unless  dear  abuse  of  discretion  is  shown. — 
McDonald  T.  McDonald,  158  P.  426. 
9=a959(l)  (Or.)  Action  of'  a  trial  court  in  per- 
mitting or  refusing  an  amendment  of  verifica- 
tion IS  discretionary,  and  not  reviewable.— 
Clark  V.  CUrk.  169  P.  969. 
•=>970(4)  (N.M.)  The  discretion  of  the  court 
on  a  motion  to  reopen  a  cause  for  further 
proofs  wiU  ordinarily  not  be  reviewed.- Hodges 
V.  Hodffes,  159  P.  1007. 

^=>97l(2)  (Okl.)  Unless  an  abuse  clearly  ap- 
pears, a  ruling  b^  the  trial  court  as  to  the 
qualification  of  witnesses  to  give  opinion  evi- 
dence will  not  be  disturbed  on  appeal. — Incor- 
? orated  Town  of  Sallisaw  v.  Priest,  169  P. 
093. 
<8=»977(3)  (Okl.)  Discretion  of  court  in  grant- 
ing new  trial  will  not  be  disturbed,  unless  rec- 
ord shows  that  court  has  erred  as  to  some  pure 
question  of  law,  and  grant  of  new  trial  is  based 
on  such  view.— Plnkston  v.  Marlow,  169  P.  488. 
«ss>977(3)  (Okl.)  In  view  of  the  discretionary 
nature  of  tne  granting  of  a  new  trial,  an  order 
granting  new  trial  will  not  be  disturbed  unless 
It  is  obvious  that  the  trial  court  erred  on  some 
point  of  law,  and  that  such  was  the  reason  for 
the  granting  of  a  new  trial.— Missonri,  K.  &  T. 
By.  Co.  ▼.  James,  159  P.  1109. 
•3>977(S)  (Wash.)  Supreme  Court  will  only 
interfere  with  discretion  of  trial  court  in  grant- 
ing a  new  trial,  when  there  has  been  a  clear 
abase  of  discretion.— Commercial  Bank  of  Port 
Huron  v.  EUiott,  159  P.  377. 
«=998l  (Wash.)  The  Supreme  Court  will  not 
rev'erse  the  denial  of  an  application  for  new  trial 
based  upon  the  newly  discovered  fact  that  plain- 
tiff had  been  convicted  of  forgery,  especially 
where  the  failure  to  previously  diacover  such 
fact  is  not  explained.— J'orsyth  v.  Wallace,  159 
P.  696. 

«E9982(1)  (N.M.)  The  discretion  of  the  trial 
court  on  motion  to  vacate  or  set  aside  judgment 
will  not  be  distnrt>ed  unless  abused. — Stafford 
T.  Clouthior,  169  P.  524. 


(O)  <Hi 


:  Paet,  Terdlcta,  and  F»d- 
tatsa* 


©=5994(2)  (Cal.App.)  The  jury's  determination 
as  to  credibility  of  witnesses  cannot  be  inter- 
fered with  on  appeal  unless  it  can  safely  be 
said  to  be  the  result  of  passion  and  prejudice. 
— Porterfleld  v.  City  of  Modesto,  159  P.  205. 
«=>994(3)  (Cal.App.)  Evidence  held  such  that 
the  court  on  appeal  could  not  say  that  the  trial 
court  abused  its  discretion  in  rejecting  plain- 
tiiFs  testimony.— Pacific  Coast  Dried  Fruits 
Co.  T.  Sheriffs,  159  P.  986. 
€=>995  (Wash.)  The  Supreme  Court  cannot  in- 
terfere with  the  jury's  disposition  of  the  ques- 
tion of  weight  of  testimony.— Peterson  t.  Chess, 
169  P.  894. 

^=51001(1)  (Nev.)  A  judgment  based  upon  sub- 
stantial evidence  will  not  be  reversed  because 
not  supported  by  the  evidence. — Jensen  v. 
Pradere,  159  P.  64. 

<S=»I00I(1)  (Okl.)  Where  jun  ia  properly  in- 
structed on  issue  of  fact,  and  there  is  evidence 
reasonably  tMiding  to  support  their  finding, 
verdict  will  not  be  disturbed  by  Supreme  Court 
—St  Lonis  ft  S.  F.  R.  Co.  t.  Akard,  159  P. 
844. 

<&=3lOOI(l)  (Okl.)  A  verdict  will  not  be  disturb- 
ed  where   supported  by   evidence,   and   the  in- 


stmctionB  were  correct— Freeman  v.  Langley, 
159  P.  1107. 

€=3 1 002  (CaLApn.)  Verdict  on  evidence  sub- 
stantially in  conflict  on  questions  of  negligence 
of  defendant's  employ^,  and  plaintiff's  contribu- 
tory negligence,  will  not  be  disturbed.— De  Liere 
V.  Goldberg,  Bowen  ft  Co..  169  P.  197. 
«=s>l002  (Okl.)  A  judgment,  supported  by  the 
testimony  of  a  single  witness,  although  he  is 
contradicted  by  several  other  witnesses,  will  be 
sustained.- Bruce  v.  Mcintosh,  159  P.  261. 
€=31002  (Okl.)  Where  there  is  evidence  to  sus- 
tain a  verdict  it  will  not  be  disturbed,  though 
other  eridence  conflicted  with  it. — Phcenix  Ins. 
Co.  of  Hartford  v.  Newell,  159  P.  1127. 
®=3l0IO(l)  (N.M.)  Where  findings  of  trial 
court  are  supported  by  substantial  evidence,  they 
will  not  be  disturbed.- Nickle  t.  Coulter,  159 
P.  678. 

«s>IOIO(l)  (N.M.)  Findings  of  fact  by  the 
trial  court,  when  supported  by  substantial  evi- 
dence will  not  be  disturbed.— Hodges  v.  Hodges, 
169  P.  1007. 

«=9i 010(1)  (Utah)  Findings  by  the  court  in  a 
law  case  supported  by  substantial  evidence  can- 
not be  reversed.— Burt  v.  Stringfellow,  169  P. 
527. 

<8=»I0I0(1)  (Wash.)  Findings  of  fact  based  on 
insufficient  evidence  are  reviewable  as  erroneous 
conclusions  of  law. — Balkema  v.  Orolimund,  169 
P.  127. 

«=9lOIO(l)  (Wash.)  In  action  on  note,  where 
plaintiff  claimed  that  makers  had  misrepresent- 
ed value  of  the  mortgaged  premises,  and  where 
there  was  substantial  evidence  to  support  the 
court's  finding  that  there  had  been  no  such 
misrepresentation,  and  no  evidence  preponderat- 
ing against  it,  the  finding  could  not  be  disturt>- 
ed.— Sappington  v.  Owens,  159  P.  786. 
«s>IOII(l)  (Cal.)  Finding  of  the  lower  court 
on  conflicting  evidence  as  to  the  fitness  of  per- 
sons for  guardians  of  an  infant  ia  not  review- 
able.—In  re  Lew  Choy  Foon,  159  P.  440. 

«=3lOII(l)  (Cal.)  Where  there  is  a  substantial 
conflict  of  evidence  as  to  transfer  in  fraud  of 
creditors,  determination  of  trial  court  is  con- 
clusive on  appeaL— Scfaolle  v.  Finnell,  168  P. 
1179. 

(£|s>IOM(l)  ^Cal.App.)  The  court's  finding  of 
fact  on  conflicting  evidence  is  conclusive. — ^nsch- 
hauaer  v.  Prentice,  169  P.  226. 
9s»IOII(l)  (CalJ^pp.)  In  action  on  note, 
wherein  defendant  set  up  counterclaim  and 
where  there  was  a  substantial  conflict  in  the 
evidence  on  such  counterclaim,  findings  of  trial 
court  against  it  must  be  sustained  on  appeal.— 
Clarit  V.  Hotie,  169  P.  736. 
®s»IOII(l)  (Cal.App.)  Decree  on  conflicting 
evidence,  consisting  of  testimony  of  husband 
and  wife,  will  not  be  disturbed  by  the  appellate 
court.- Hagan  v.  Hagan.  159  P.  825. 

«=>I0II(1)  (Cal.App.)  The  appellate  court  ia 
bound  by  the  conclusion  of  the  superior  court 
as  to  a  disputed  fact.— Fletcher  Collection 
Agency  v.  Superior  Court  of  California  in  and 
for  Los  Angeles  County,  169  P.  1049. 

«s»IOII(l)  (Cal.App.)  A  court  of  appeal  must 
assume  facts  to  be  aa  found  by  trial  court  if 
supported  by  evidence,  notwithstanding  other 
evidence  to  contrary.- In  re  Soale,  159  P.  1063. 

«=9l0l  1(1)  (Nev.)  A  judgment  will  not  be  re- 
versed for  insufficiency  of  evidence  where  sub- 
stantial, although  eonflicting  evidence  supports 
it.— Picetti  V.  D.  C.  Wheeler,  Inc.,  169  P.  522. 

«s»ieil(l)  (OkL)  Where  evidence  leaves  it 
doubtful  whether  defendant  carrier,  or  another 
from  whom  it  received  goods  Is  liable.  Supreme 
Court  will  not  disturb  findings  of  trial  court.— 
St.  Lonis  ft  8.  F.  R.  Go.  ▼.  Akard.  169  P.  S44. 
«s>IOII(l)  (Or.)  The  findings  of  fact  by  the 
court  on  conflicting  oral  testimony,  while  not 
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conclusive,  are  entitled  to  neat  weight. — Bald- 
win Co.  V.  Savage,  159  P.  80. 
^s>IOII(l)  (Wash.)  In  ejectment,  where  the 
estimates  as  to  the  value  of  three  acres  of  land 
varied  from  $5  an  acre  to  $150  an  acre,  the 
findine  that  ita  value  was  $55,  with  a  rental 
of  $46,  will  not  be  disturbed. — Skinner  v.  Mc- 
Crackan,  159  P.  977. 

«=»I0II(1>  (Wash.)  Where  there  was  dispnte 
in  evidence  as  to  value  of  lumber  taken  from 
defendant,  it  was  for  the  court  to  find  on  trial 
without  jury  what  the  value  was. — Haskius  v. 
Fidelity  Nat  Bank,  159  P.  1198. 
(3=3  1015(2)  (CaLApp.)  The  appellate  court  can- 
not review  the  action  of  the  trial  judge  in 
granting  new  triul  on  defendant's  motion  on  the 
ground  of  insufficiency  of  the  evidence,  where 
the  evidence  presents  a  conflict  as  to  material 
matters.— Erode  v.  Clark,  159  P.  1048. 

(R)   Rarmleas  Error, 

0=>IO33(5)  (Cal.App.)  Defendant  cannot  com- 
plain of  inconsistency  in  instructions  arising 
from  the  giving,  at  ita  request,  of  an  instruction 
too  favorable  to  it— Poor  v.  W.  P.  Fuller  & 
Co.,  159  P.  233. 

4=3(033(5)  (Mont.)  Appellant  cannot  complain 
of  an  instruction,  whether  correct  or  not,  which 
wag  as  favorable  to  him  as  he  could  ask. — 
Stokes  V.  Long,  159  P.  28. 
•s>  1 033(5)  (Wash.)  Appellant  cannot  complain 
of  errors  in  instructions  which  were  favorable 
to  himself.— Remnsnyder  v.  Lowman  &  Hanford, 
159  P.  107. 

4=»I039(9)  (Cal.)  Erroneous  requirement  that 
plaintiff  elect  upon  which  of  two  inconsistent 
causes  she  will  rely  is  harmless,  where  made 
after  all  of  plaintiff's  evidence  is  in,  and  there 
is  absolutely  no  evidence  to  support  the  count 
then  discarded.— Tanforan  v.  Tanforan,  159  P. 
709. 

«=s>l042(4)  (Kan.)  Befuaal  to  strike  from  pe- 
tition matter  negativing  an  anticipated  defense 
held  not  preittdicial.--OUver  v.  Christopher, 
159  P.  397. 

<=»I050(2)  (Mont.)  Evidence  regarding  the 
condition  of  defendant's  street  car  in  other  re- 
spects than  that  upon  which  the  case  was  tried 
did  not  constitute  prejudicial  error.— Batdi  T. 
Helena  Light  &  By.  Co.,  159  P.  411. 
4=91051(1)  (Kan.)  Admission  of  letter  contain- 
ing self-serving  declarations  was  not  prejudi- 
cial, where  the  writer  testified  to  same  facts 
and  adverse  party  had  opportunity  to  deny 
them.— United  States  Tire  Co.  of  Kew  York  v. 
Kirk,  159  P.  392. 

4=>I052(2)  (Cal.App.)  Overruling  objection  to 
question  held  harmless  where  meaning  of  an- 
swer was  not  open  to  construction  of  having  a 
meaning  different  from  answer  by  witness  to  an- 
other unobjectionable  question. — Poor  v.  W.  P. 
Fuller  &  Co.,  159  P.  ^. 
^=>  1052(5)  (Utah)  Any  error  in  admitting  tes- 
timony that  defendant  was  protected  by  automo- 
bile accident  Insurance  is  harmless,  where  only 
a  $1,500  verdict  was  returned  for  a  miscarriage 
and  injuries  that  may  be  permanent. — Boeddcher 
V.  Frank,  159  P.  634. 

ie=j|053(l)  (Wash.)  Defendant  cannot  predi- 
cate error  on  admission  of  a  letter  in  a  foreign 
language,  contents  of  which  was  not  disclosed 
to  the  jury;  the  court,  on  a  translation  being 
offered,  reversing  its  ruling  and  excluding  the 
letter.— Backman  v.  Holraan,  169  P.  123. 
4=>I053(5)  (Mont.)  Admission  of  evidence  of 
treatment  by  associated  physician  after  defend- 
ant left  town  was  not  prejudicial,  where  the 
jury  were  instructed  to  find  for  plaintiff  only  if 
bis  injury  was  suffered  from  defendant's  acts  or 
orois.sions  before  he  left— Stokes  v.  Long,  159 
P.  28. 

€=3 1 054(1)  (Okl.)  Before  cause  tried  by  the 
court  will  be  reversed  for  admission  of  incom- 
petent evidence,  it  must  appear  that  judge  re- 


lied thereon,  and  where  it  appean  that  it  was 
not  considered,  its  admission  is  not  prejudi- 
cial.—Insurance  Co.  of  North  America  v.  Coch- 
ran, 159  P.  247. 

4=91056(4)  (Gal.)  Where  court  found  that  al- 
leged transfers  nad  not  been  made,  exduaton 
of  evidence  which  had  no  tendency  to  show  they 
had  been  made,  was  immaterial.— Sch(^e  v. 
Finnell,  159  P.  U79. 

4=>I060(1)  (CaLApp.)  In,  action  for  personal 
injuries,  suggestion  of  plaintifTa  counsel,  in  ex- 
amining prospective  juror  and  witness  for  de- 
fendant, that  defendant  was  indemnified  against 
an  adverse  verdict  by  surety  company,  k«id  not 

Prejudicial  misconduct  justifying  reversal. — De 
dere  v.  Goldberg,  Bowen  &  Co.,  159  P.  197. 
€=>i062(2)  (Kan.)  Judgment  will  not  be  re- 
versed for  refusal  to  submit  special  questions, 
where  answer  to  those  submitted  gave  court 
sufficient  facts  on  which  to  render  jud^nent. — 
Muenzenmayer  v.  Hay,  159  P,  1. 
4=>I064(1)  (CaLApp.)  Giving  or  refusing  the  in- 
struction as  to  distrusting  a  witness  false  in 
one  part  of  his  testimony,  unless  injury  is 
shown,  is  not  prejudicial  error. — Poor  v.  W.  P. 
Fuller  &  Co..  150  P.  233. 
4=>I064(1)  (Mont)  An  erroneous  instruction 
on  question  of  liability  cannot  be  disregarded, 
and  a  verdict  for  defendant  sustained,  where 
the  evidence  would  have  justified  a  veraict  for 
plaintiff.— Batch  v.  Helena  Light  ft  By.  Co., 
159  P.  411. 

4=91064(1)  (Or.)  In  an  action  for  in  juries  to 
employs,  instruction  that  a  servant  in  entering 
employment  assumes  the  ordinary  risks  incident 
to  the  work,  or  in  such  as  the  master  mi^t 
have  avoided  by  reasonable  care,  though  er- 
roneous, was  not  prejudicial  to  defendant- 
Nelson  V.  Brown  &  McCabe,  189  P.  1163. 
4=9 1 064(1)  (Wash.)  Error  in  instruction  as  to 
whether  plaintiff  was  a  farmer  entitied  to  ex- 
emptions held  harmless,  where  court  might 
have  told  jury  that  it  was  not  disputed  that  ha 
was  a  farmer.— Shell  v.  Svensson,  159  P.  1078. 

4s>l065  (OU.)  In  equity,  when  findings  of  fact 
are  made  by  court,  instructions  to  jur^  are 
immaterial  and  error  cannot  be  predicated 
thereon.— City  of  Chickasha  T.  O'Brien.  1S8  P. 
282. 

4=91067  (Kan.)  Where  parties  agree  to  submit 
cause  on  special  questions  and  for  general  ver- 
dict and  agree  that  court  shall  then  render 
such  judgment  as  it  deems  proper,  any  error  in 
refusing  instruction  on  question  of  fact  which 
does  not  materially  affect  those  necessary  for 
court  to  know  to  render  judgment,  is  not  re- 
versible.— ^Muenzenmayer  v.  Hay,  1^  P.  1. 
4=9(071(1)  (Cal.App.)  An  error  in  foreclosure 
In  finding  that  a  small  separate  tract  of  land 
of  no  value  had  been  released  from  the  mort- 
gage held  not  injurious  or  reversible.— Goldner 
V.  Spencer,  159  P.  462. 

4=9 1 07 1(5)  (CaLApp.)  The  evidence  sustaining 
a  finding  of  an  express  contract,  it  is  imma- 
terial whether,  as  also  found,  an  implied  con- 
tract to  the  same  effect  arose. — Lynch  v.  Bekins 
Van  &  Storage  Co.,  159  P.  822. 
4=91071(6)  (Utah)  In  an  action  against  a  hus- 
band for  goods  purchased  by  his  wife,  the  find- 
ing that  the  goods  furnished  were  not  neces- 
saries, though  immaterial,  held  not  prejudicial 
where  the  conclusions  of  law  in  favor  of  defend- 
ant were  supported  by  other  sufficient  findings 
of  fact— Berow  v.  Shields,  158  P.  638. 

(I)  Brror  'Wal'veil  In  Appellnte  Court. 

4=9)078(1)  (Okl.)  Only  such  assignments  of  er- 
ror as  are  argued  in  the  brief  of  plaintiff  in 
error  will  be  considered.— Ft  Smith  &  W.  K. 
Co.  V.  Knott,  159  P.  847. 

(K)   Snbseqaent  Appeala. 

4=>(  099(3)  (Okl.)  Where,  on  a  former  appeal, 
the  right  of  a  receiver  under  the  pleadings  to 
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property  vaa  sastained,  tbe  receiver  is  on  snb- 
sequent  hearing  entitled  to  the  property,  where 
the  facts  support  the  averments  of  the  plead- 
ingB'— Severns  v.  English,  159  P.  917. 
«s9i099(7)  (Cal.)  Where  evidence  on  second 
trial  after  appeal  is  identical  with  that  on  first 
trial  and  court,  having  on  first  appeal  held  the 
evidence  sufficient,  will  not  reverse  for  insuffi- 
ciency of  evidence. — Burr  v.  United  Railroads 
of  San  Francisco,  169  P.  S84. 
«=»I099(7)  (Gal.App.)  Where  evidence  on  a 
point  has  been  held  insufficient  on  prior  appeal, 
if  the  evidence  on  second  trial  on  the  same  point 
is  practically  the  same,  the  same  ruling  'wHl  be 
applied.— Goldner  v.  Spencer,  169  P.  462. 
4=>I099(7)  (Okl.)  Where  evidence  is  the  same 
as  that  considered  on  former  appeal,  decision 
on  former  appeal  is  the  law  of  the  case. — In- 
surance Co.  of  North  America  t.  C!ochran,  159 
P.  247. 

^=3 1099(8)  (Or.)  Where  evidence  in  record  on 
second  appeal  is  not  materially  different  from 
that  on  first  trial,  decision  on  first  appeal,  that 
plaintiff  was  entitled  to  have  jury  pass  on  evi- 
dence, is  law  of  case  on  second  appeal.— Wicks 
V.  Sanborn,  159  P.  7L 

XVH.  DETERMINATION  AKD  DIft. 
POSITION  OF  CAUSE. 

(A)  D«elsloii  tB  Qenersl. 

^=>II2I  (Or.)  On  appeal  in  suit  to  foreclose 
purchase-money  mortgage  to  which  defendant 
set  up  a  breach  of  covenant  against  incum- 
brances by  reason  of  sale  of  timber,  the  case 
will  be  remanded  to  be  continued  until  expira- 
tion of  the  right  to  remove  it  when  mortgagor's 
damages  might  be  determined.— Kreinbring  v. 
Mathews,  159  P.  75. 

(O)   Modlfleatfon. 

^SB 1 151(2)  (CaLApp.)  In  action  for  personal 
injuries,  judgment  will  not  be  reversed  for  im- 
proper aUowance  of  one  item  of  damage,  but 
verdict  and  judgment  will  be  reduced  by  the 
amount.— De  liere  t.  Goldberg,  Bowen  &  Co., 
159  P.  197. 

«=>!  151(2)  (Wash.)  The  appellate  court  cannot, 
instead  of  ordering  a  new  trial,  order  a  remis- 
sion of  damages  because  of  submission  of  an 
improper  element  of  damages;  it  having  no 
means  of  ascertaining  tbe  amount,  if  any,  al- 
lowed on  such  item.— Peterson  v.  Chess,  168  P. 
894. 

(D)  Revernal. 

*=>!  I70pi)  (CalJ^pp.)  Where  no  prejudice  re- 
sulted, since  but  one  judgment  could  have  been 
rendered  under  the  evidence,  judgment  will  not 
be  reversed,  as  Code  Civ.  Proc.  ^  475,  prohibits 
reversal,  for  technical  or  nonprejudicial  error. — 
Olson-Mahoney  Lumber  Co.  v.  Dunne  Inv.  Co., 
159  P.  178. 

«=s>l  170(1)  (CalAppJ  Under  Const,  art.  6,  { 
4%,  and  Code  C!iv.  Proc.  S  475,  in  widow's  ac- 
tion for  decree  adjudging  her  the  owner  of  an 
undivided  half  interest  in  notes  and  mortgages, 
error  in  allowing  her  to  testify  to  her  husband's 
declaration  that  the  money  which  was  the  con- 
sideration for  the  loans  belonged  to  her  as  much 
as  to  him  held  not  ground  for  reversal. — Crow- 
ley V.  Savings  Union  Bank  &  Trust  Co.,  159 
P.  194. 

^=>l  170(1)  (Or.)  Where  jury  made  no  mistake 
in  returning  verdict  for  school  district.  In 
teacher's  action  for  balance  due  under  contract, 
judgment  will  be  nflSrmed  as  required  by  Const. 
art  7,  I  3,  as  amended,  notwithEtanding  any 
errors  that  may  have  been  committed  during 
trial.— Foreman  v.  School  Dist  No.  25  of  Co- 
lumbia County,  169  P.  1156. 
«=3l  170(2)  (Wash.)  In  cases  tried  by  the  court, 
where  the  court,  on  appeal,  has  before  it  the 
whole  record,  it  will,  under  Rem.  &  Bal.  Code, 


I  307,  requiring  errors  not  affecting  substantial 
rights  of  the  parties  to  be  disregarded,  deem 
pleadings  to  be  amended  to  conform  to  the 
proofs.— Roudebush  v.  Gannon,  169  P.  680. 
«=9ll70(3)  (Or.)  In  an  action  on  notes,  the 
failure  of  defendant  to  properly  plead  a  conn- 
terdaim  for  the  value  of  a  horse  leased  to 
plaintiff  and  which  died  through  want  of  proper 
care,  held  not  to  require  reversal  under  Const, 
art.  7.  S  3.  of  a  judgment  allowing  such  coun- 
terclaim.— Meadow  valley  Land  &  Investment 
Co.  V,  Manerud,  159  P.  659. 
«=>II70(7)  (Okl.)  Under    Rev.    Laws    1910,    { 

6005,  no  judgment  is  to  be  set  aside  for  improp- 
er ruling  on  evidence  unless  in  opinion  of  Su- 
preme Court  error  has  ijrobably  resulted  in  mis- 
carriage of  justice  or  violates  constitutional  or 
statutory  rights.— Midland  Valley  R.  Co.  v.  Og- 
deu,  15G  P.  256. 

9=>II70(9)  (CaLApp.)  Any  error  in  instructing 

aa  to  duty  of  master  to  warn  held,  in  view  of 

evidence  as  to  general  negligence  and  the  whole 

case,  not  ground  under  Const,  art.  6,  |  4%,  for 

reversal.— Fonts  v.  Southern  Pac.  Co.,  169  P. 

215. 

<S=»II70(0)  (Okl.)  Under   Rev.    Laws   1910,    f 

6006,  no  judgment  is  to  be  set  aside  for  misdi- 
rection or  jury,  unless  in  opinion  of  Supreme 
Court  error  has  probably  resulted  in  miscar- 
riage of  justice  or  violates  constitutional  or 
statutory  rights.- Midland  Valley  B.  Ca  t.  Og- 
den,  169  P.  256. 

«=»II73(1)  (Okl.)  Under  Rev.  Laws  1910,  f 
6236,  the  Supreme  Court  may  render  such  judg- 
ment as  the  facts  warrant,  and  may  reverse  aa 
to  one  defendant  and  affirm  as  to  another,  un- 
less their  interests  are  so  interwoven  they  can- 
not be  separated.— Davis  v.  Mimey,  150  P.  1112. 
^=3 1 176(4)  (Utah)  Upon  reversing  an  equity 
case,  the  Supreme  Court  may  direct  the  find- 
ings, conclusions,  and  decree  to  be  entered  be- 
low.—Wherrltt  V.  Dennis,  159  P.  534. 
<8=9ll79  (CaLApp.)  The  fact  that  the  trial 
court,  after  the  money  deposited  in  court  had 
l>een  paid  over  in  satisfaction  of  the  Judgment, 
vacated  the  order  on  which  it  was  paid,  could 
not  vest  the  District  Court  of  Appeal  with  ju- 
risdiction to  order  a  restoration  of  the  fund.— 
Garrett  v.  Garrett,  159  P.  1050. 

(F)   Mandate    and    Proeeedlnca    In    Lower 
Conrt. 

«=»II95(2)  (Okl.)  Where  sustaining  of  a  de- 
murrer to  a  petition  on  a  life  policy  was  upheld 
solely  on  ground  that  action  was  premature, 
held,  that  such  decision  is  tbe  law  of  the  case, 
and  is  binding  in  a  subsequent  action,  though 
in  the  interim  the  Supreme  Court  held  that  a 
similar  petition  stated  a  cause  of  action. — Dixon 
V.  State  Mut  Ins.  Co.,  150  P.  922. 
®=9ll95(3)  (OkL)  Where  on  appeal  from  a 
judgment  sustaining  a  demurrer  to  a  petition 
in  an  atltion  on  life  policy  the  judgment  was 
upheld  on  tbe  ground  that  the  action  was  pre- 
maturely brought,  but  other  grounds  of  demur- 
rer were  held  bad,  such  decision  is  the  law  of 
the  case,  and  on  a  subsequent  action  in  due 
time,  a  petition  setting  up  similar  facts  is  not 
subject  to  demurrer.— Dixon  v.  State  Mut.  Ins. 
Co.,  159  P.  922. 

<^:»II98  (Or.)  Where  mandate  of  Supreme 
Court  directs  specifically  what  Judgment  shall 
be  entered  b^  lower  court,  it  must  follow  the  di- 
rection implicitly;  it  being,  in  effect,  the  judg- 
ment of  the  Supreme  Court,  which  the  lower 
court  has  no  authority  to  set  aside,  or  to  grant 
new  trial. — Bertin  &  Lepori  v.  Mattison,  159  P. 
1167. 

<S=>I208(1)  (CaL  App.)  A  party  obtaining 
through  a  judgment  before  reversal  any  ad- 
vantage or  benefit  must  restore  the  amount  to 
the  other  oarty  after  reversal. — Garrett  v.  Gar^ 
rett,  159  P.  1050. 
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ZVm.  Z.IABII<rTII!8  OK  BOHBS  AITO  i 
VNDERTAKINOS. 

«3l236  (OH.)  Under  Laws  1916,  c.  249,  where 
supcraedeaa  bond  has  been  ^ven  on  appeal  and 
judgment  is  rendered  against  appellant.  Su- 
preme Court  will  enter  judgment  against  sure- 
ties.—Butts  T.  Rothschild  Bros.  Hat  Co.,  1S9 
P.  243. 

«=al236  (Ok!.)  Where  plaintiff  in  error  filed 
a  supersedeas  bond  staying  execution  and  the 
writ  is  dismissed  for  'ack  of  briefs,  judgment 
may  be  entered  against  the  sureties  on  the  bond 
pursuant  to  Laws  1915,  c.  249.— Wilcox  t. 
Wootton,  159  P.  1118. 

€=3 1 236  (Okl.)  Where'  a  supersedeas  bond  stay- 
ing ezeciition  has  been  given  and  judgment  is 
affirmed,  judgment  by  virtue  of  Laws  1915,  c. 
249,  will  be  entered  against  the  sureties  on  tfa^ 
bond.— Eureka  Pub.  Co.  v.  First  Nat.  Bank 
of  Stigler,  159  P.  1118. 

^=91236  <Okl.)  Where  a  supersedeas  bond  is 
filed  and  on  appeal  the  judgment  is  affirmed, 
judgment  will,  on  motion  of  appellee,  be  en- 
tered against  the  sureties  on  the  bond.— Elliott 
V.  CoggsweU,  159  P.  1119. 

APPEARANCE 

See  Justices  of  the  Peace,  #s»161;  Partnership, 
<S=>204. 

9=s>9(5)  (Cal.Api>.)  Since  a  motion  to  dismiss 
for  want  of  jurisdiction  of  the  subject-matter 
necessarily  calls  for  relief  which  may  be  de- 
manded only  by  a  party  to  the  record,  it  consti- 
tutes a  general  appearance.-^Robert)9  v.  Supe- 
rior Conrt  of  California,  in  and  for  Stanislaus 
County,  159  P.  465. 

4=320  (Okl.)  Where  motion  to  qnash  service 
of  summons  is  overruled  and  not  excepted  to, 
and  upon  application  movant  files  answer,  serv- 
ice of  summons  is  waived  and  movant  is  prop- 
erly in  court— Tracy  v.  State,  159  P.  496. 

APPLIANCES. 

See  Master  and  Servant,  «=>101-103,  278,  286. 

APPLICATION. 

See  Payment,  «s>39. 

APPOINTMENT. 

See  Executors  and  Administraton,  4s»22; 
Guardian  and  Ward,  «=>10-17;  Juaticea  of 
the  Peace,  «=>2. 

APPORTIONMENT. 

See  States,  <S=>27. 

APPROPRIATION. 

See  Waters  and  Water  Courses,  4=3lS8. 

APPROVAL 

See  Criminal  Law,  €=31105 ;  Indians,  4=>15. 

ARBITRATION  AND  AWARD. 

See  Counties,  «s»114;  JniT,  <=928;  Manda- 
mus, 4=368;   Reference. 

I.  SUBMXSSIOir. 

<S=32  (Wash.)  Under  Rem.  &  Bal.  Code,  |  420 
et  seq.,  providing  for  statutory  arbitration  and 
award,  common-law  arbitration  no  longer  ex- 
ists.- Dickie  Mfg.  Co.  v.  Sound  Construction  & 
Engineering  Co.,  159  P.  129. 
€=>6  (Wash.)  There  can  be  no  valid  arbitra- 
tion, unless  the  parties  enter  into  a  proper 
agreement  under  Rem.  &  ^BaL  Code,  i  420  et 
seq.,  for  statutory  arbitration. — Dickie  Mfg.  Co. 
V.  Sound  Construction  &  Engineering  (Jo.,  159 
P.  129. 


«s>l4  (Wash.)  Under  Rem.  ft  Bal.  Code,  f  420 
et  seq.,  providing  for  statutory  arbitration,  a 
bond  to  abide  the  award  ia  not  indispensable  to 
a  valid  arbitration  agreement,  nor  does  the 
omission  to  give  such  bond  oust  the  court  of 
jurisdiction  to  adopt,  modi^,  and  enforce  the 
award. — Dickie  Mfg.  Co.  t.  Sound  Construction 
&  Engineering  Co.,  159  P.  129. 

4=>I6(2)  (Wash.)  Either  party  to  a  common- 
law  arbitration  may  repudiate  the  agreement  to 
arbitrate- anj[  time  before  an  award  is  actually 
returned. — Dickie  Mfg.  Co.  v-  Sonnd  Construc- 
tion &  Engineering  Co.,  169  P.  129. 

The  parties  to  an  agreement  for  statutory  ar- 
bitration under  Rem.  &  Bal.  Code,  i  420  et 
seq.,  have  no  right  to  revoke  such  agreement 
either  before  or  after  award. — Id. 

m.  AWARD. 

4=973  (Wash.)  The  jurisdiction  of  the  superior 
court  over  a  controversy  submitted  to  arbitra- 
tion under  Rem.  &  Bal.  Code,  i  420  et  seq., 
is  limited  to  review  of  the  proceedings  upon  ex- 
ception.—Dickie  Mfg.  Co.  T.  Sound  C!onstrue- 
tion  &  Engineering  Co.,  150  P.  129. 

Where  the  superior  court  cannot  adequately 
correct  errors  in  arbitration  proceedings  under 
Rem.  &  Bal.  Code,  {  420  et  seq.,  on  exception 
it  may  under  section  422,  take  over  the  whole 
controversy  and  determine  it  without  a  jury. 
— Id. 

4=978  (Wash.)  Under  Rem.  &  Bal.  Code,  {  420 
etseq.,  an  independent  suit  will  not  lie  to  set 
aside  an  arbitration  award  for  unfairness,  prej- 
udice, Improper  conduct  of  arbitrators  or  oth- 
er reasons;  the  only  remedy  being  by  exceptions 
to  the  superior  court. — Dickie  Mfg.  Co.  v.  Sound 
Ckmstruction  &  Engineering  Co.,  159  P.  129. 

Failure  of  the  arbitrators  to  use  expedition 
in  deciding  a  controversy  submitted  nnder  Rem. 
&  Bal.  Code,  §  420  et  seq.,  as  required  by  the 
arbitration,  resulting  in  the  withdrawal  of  the 
arbitrator  named  by  plaintiff,  and  prejudice  or 
unfairness  of  the  remaining  arbitrators,  are  not 
grounds  for  an  independent  suit  to  set  aside 
the  award,  but  can  be  reviewed  only  on  excep- 
tions.— Id. 

4=>84  (Wash.)  Where  no  exceptions  are  taken 
to  a  statutory  award  of  arbitrators  under  Rem. 
&  Bal.  Code,  |  420  et  seq.,  an  action  to  set 
aside  a  judgment  can  be  maintained  only  if 
there  was  in  fact  no  statutory  arbitration  or  if 
it  was  void.— Dickie  Mfg.  do.  v.  Sound  Con- 
struction &  Engineering  Ck>.,  159  P.  129. 

4=>85C1)  (Wash.)  Where  the  defeated  party  to 
a  common-law  arbitration  refuses  to  pay  the 
award,  the  only  remedy  is  an  action  at  law 
upon  it.— Dickie  Mfg.  Co.  v.  Sound  Construction 
&  Engineering  Co.,  159  P.  129. 

ARGUMENT  OF  COUNSEL 

See  Trial,  4=»114. 

ARREST. 

See  Bail. 

n.  ON  ORimirAx.  ohaboes. 

4=>63(4)  (Wash.)  A  peace  ofiicer  can  arrest 
without  a  warrant  where  be  has  reasonable 
grounds  for  believing  that  the  party  arrested 
has  committed  a  felony. — Greenins  v.  American 
Surety  <3o.  of  New  York,  159  P.  384. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  4=>178;  Homidde,  4=»286; 
Sheriffs  and  Constables,  4=»157. 

ASSESSMENT. 

See  Municipal  Corporations,  4=>407-513 ;  Tax- 
ation, 4s>363-461.  888. 
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ASSETS. 

8«e  Partnewhfe,  «=>17&-18T. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  •s>7S4. 

ASSIGNMENTS. 

See  Aasignmeiita  for  Benefit  of  Creditors;  At- 
torney and  GUeot,  «a»187;.  Ftaodotent  Ooa- 
Teyancea. 

n.   OPERATIOH  AND  EFFECT. 

«=>84  (Wash.)  A  surety  company  which  com- 
pleted a  defanltingr  contractor's  work,  rather 
than  the  contractor's  assignee,  is  entitled  to 
sums  due  only  upon  the  work's  completion.— 
City  of  Aberdeen  v.  Equitable  Surety  Co.,  169 
P   ASSL 

A  contractor's  assignee  is  entitled  to  sams  due 
under  a  completed  contract  in  preference  to  a 
surety  company,  which  completed  a  second  con- 
tract between  the  same  parties  upon  its  aban- 
donment by  the  contractor.— Id. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy ;   Corporations,  «s3650. 

vn.  Accotnritwo,  setixejcbiit, 

AMD  DXSOHABGE   OF 
ASaiONEXi. 

^^364  (Cal.AppJ  It  cannot  be  presumed  that, 
in  the  aoeence  •(  any  provision  for  accounting 
in  the  instrument  creating  the  trust  for  credi- 
tors the  trustee  could  hold  and  enjof  the  use  and 
incomes  of  trust  property  for  an  indefinite  pe- 
riod and  account  to  no  one;  it  being  his  duty 
to  account  to  the  truBtor  as  well  as  the  crsdi- 
tors  whom  he  represents.- Schneider  t.  Moncnr, 
1S9  P.  459. 

ASSOCIATIONS. 

See  Insurance,  «=>693-819. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;  Money  Beceived. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  <g=»203-226,  280,  288. 

AHACHMENT. 

See  Bills  and  Notes,  «=>104 :  Carriers,  *s»SS; 
Execution ;    Exemptions;    Garnishment. 

X.  NATTTRE  Ain>   OROUITDS. 

(A)  nature  of  Remedr,   Caiuea  of  Aetloa. 
mad   Parties. 

CssS  (Wash.)  Under  Rem.  A  Bal.  Code,  f  048, 
where  affidavit  for  attachment  shows  that  de- 
fendant is  a  nonresident  of  the  state,  right  of 
attachment  for  damages  from  breach  of  con- 
tract is  not  precluded  by  provision  for  attach- 
ment for  damages  from  commission  of  felony.— 
State  V.  Superior  Court  for  King  County,  169 
P.  1198. 

ni.  PROCEEDIKOB   TO  FBOCTTRE. 
(B)   AffldavltS. 

«=9tOI  (N.M.)  In  affidavit  for  attachment  un- 
der Code  1915,  I  4311,  it  is  not  necessary  to 
state  residence  of  nonresident  defendant,  or 
that  his  place  of  residence  is  unknown. — Olas- 
Cow  T,  Peyton.  169  P.  670. 
«s>l07  (Wash.)  In  Rem.  ft  BaL  Code,  I  848, 
requiring  affidavit  for  attachment  to  specify 
•mount  of  indebtedness,  "indebtedness"  includes 
UaUlity  for  damages  from  breach  of  written 
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contract— Stata  r.  Superior  Court  for  King 
County.  169  P.  1193. 

(Oy  geearltr* 
•s>l36  (Cal-App.)  A  defect  in  attachment  pro- 
ceedings consisting  of  the  omission  of  the  word 
"free"  or  "house"  In  tlie  b'ank  space  before  the 
word  "holder"  in  the  affidavit  of  justiScation 
of  sureties,  held  amendable.— Bone  v.  Trafton, 
169  P.  819. 

VI.  PROOEEBINGS   TO   STTPPOBT  OB 
ENFORO& 

«s>209(6)  (N.M.)  Where  attachment  Is  obtain- 
ed imder  Code  1815,  i  4311,  it  is  not  necessary 
for  copy  of  complaint  and  summons  to  be  mailed 
to  defendant  as  required  in  ordinary  dvil  ac- 
tions by  section  4006.— Glasgow  t.  Peyton,  169 
P.  670, 

ATTORNEY  AND  CLIENT. 

See  Animals,  «=>100;  Appeal  and  Error,  «=> 
1060;  Bankruptcy,  «s9482;  BUls  and  Notea, 
<8=>126,  634:  Costs,  «=9l72;  DUtrict  and 
Prosecuting  Attorneys ;  Judges,  4=94;  States, 
«=67 ;   Trial,  «=9ll4. 

I.  THE   OFFICE   OF  ATTORNEY. 

(B)  FrlTtlearea,   DlaabtU«t*s,   (M«   I<lablU> 
tiea. 

4=9 1 7  (Okl.)  A  bond  in  any  dvil  action  signed 
as  surety  by  a  licensed  attorney  employed  as 
counselor  in  the  case  in  which  it  is  given  is 
void,  but  before  it  is  found  void  those  facts 
must  be  pleaded  and  proved. — Peck  v.  Curlee 
Clothing  Co..  160  P.  906. 

(O)   Snapcnsiom  and  Disbarment. 

iB  1 11(1)  (Cal.App.)  In  disbarment  proceedings 
it  is  a  good  defense,  as  to  transactions  prior  to 
1911,  that  the  client  did  not  deal  with  defend- 
ant as  an  attorney;  section  287,  as  then  in 
force,  failing  to  provide  for  disbarment  in  such 
cases.— In  re  Soale,  159  P.  1065. 

The  phrase  "maintain  inviolate  the  confi- 
dence," as  contained  In  Code  Civ.  Proc.  f  282. 
U  not  confined  merely  to  noncommunication  of 
facts  learned  in  the  course  of  professional  em- 
ployment.— Id. 

*=»53(1)  (CaLApp.)  Under  Code  Civ.  Proc.  | 
282,  subd.  6,  one  alleging  unprofessional  con- 
duct must  prove  that  shd  reposed  confidence  in 
accused  as  an  attorney,  and  that  he  violated 
such  confidence.— In  re  Soale,  159  P.  1065. 
<8=»53(2)  (Cal.App.)  Evidence  held  to  show  that 
client  reposed  confidence  in  accused  as  an  at- 
torney, so  that  his  violation  thereof  rendered 
him  subject  to  disbarment,  tiiough  he  entered  no 
fee  charges  and  though  the  transaction  was  in 
ordinary  business.— In  re  Soale,  169  P.  1065. 

Evidence  held  to  show  violation  of  confidence 
of  client  so  as  to  subject  attorney  to  disbar- 
ment—Id. 

To  sustain  accusation  in  disbarment  pro- 
ceeding for  alleged  violation  of  client's  confi- 
dence, it  Is  not  necessary  to  establish  all  facts 
as  to  ultimate  loss  on  client's  part  which  might 
be  necessary  in  action  for  damages  for  deceit. 
—Id. 

■3=>6I  (Cal.App.)  Where  attorney  was  alleged 
to  have  defrauded  a  client  by  indirect  sale  of 
alleged  wortiiless  bonds,  under  evidence  tending 
to  show  that  uiey  had  some  value,  the  court 
in  judgment  of  temporary  disbarment,  should 
not  make  reinstatement  depend  on  payment  of 
accuser's  claim;  that  being  too  indefinit*. — In 
re  Soale,  159  P.  106S. 

rv.   COMPENSATION  ANB  UEN  OF 
ATTORNEY. 

(A)  Fees  and  Other  Reunaerattoa. 

4=>I44  (Wash.)  Attorney  employed  under  con- 
tract fixing  his  compensation  cannot  recover  for 
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unnsaal  professional  services,  wliere  client  did 
not  request  them,  nor  understand  that  they 
were  outside  contract— Gabrielaon  t.  Gorin,  169 
P.  387. 

(B)  Uea. 

^=9 1 82(1)  (N.M.)  An  attorney  is  entitled  to  a 
"charging  lien"  or  right  to  recover  fees  from 
fund  recovered  by  his  efforts.— Prichard  v.  Ful- 
mer,  159  P.  39. 

C=9l82(3)  (N.M.)  At  common  law  an  attorney 
had  right  to  "general"  or  "retaining  lien,"  at- 
taching to  all  papers,  documents,  and  money 
coming  into  his  hands  professionalljr,  by  which 
he  was  entitled  to  retain  possession  till  the 
money  due  him  for  services  was  paid. — Prichard 
V.  Fulmer,  159  P.  39. 

«=>I86  (N.M.)  Attorney's  lien  on  judgment  in 
foreclosure  is  waived,  where  he  permits  client 
to  purchase  property,  and  court  without  ob- 
jection confirms  sale  and  approves  deed  to  client, 
and  attorney's  lien  does  not  follow  the  land. — 
Prichard  v.  Pulmer,  159  P.  39. 
^s>lt6  (Wash.)  Stockholder  of  corporation, 
stipulating  for  appointment  of  trustee  to  col- 
lect its  assets,  without  reserving  his  lien  as  at- 
torney for  collecting  claim  given  by  Rem.  & 
Bal.  Code,  (  136,  held  to  have  waived  his  right 
thereto.— Jensen  v.  Kohler,  159  P.  978. 
4zal87  (N.M.)  An  attorney  having  a  charging 
lien  may  prevent  or  set  aside  assignments  made 
in  fraud  of  his  rights.— Prichard  v.  Fulmer, 
169  P.  39. 

^=3 1 89  (N.M.)  An  attorney  having  a  charging 
lien  has  the  right  to  have  the  court  interfere  to 
prevent  payment  by  the  judgment  debtor.—' 
Prichard  v.  Fulmer,  169  P.  39. 
«s>l92(2)  (N.M.)  An  attorney  cannot  assert  his 
lien  in  an  independent  suit,  since  court  will  af- 
ford ample  remedy  in  original  suit. — Prichard 
V.  Fulmer,  169  P.  39. 

AUDIT. 

See  Mandamus,  «=>101;   States,  «=3l78. 

AUDITING. 

See  Counties,  «=924. 

AUTHENTICATION. 

See  Appeal  and  Error,  «=>612,  616,  641. 

AUTOMOBILES. 

See   Municipal    Corporations,   $=»706;    Street 
Bailroads,  «=3ll4. 

AWARD. 

See  Arbitration  and  Award,  4s»73-85. 

BAIL 

n.  IH   CRIBaNAI.  PROSEOUnONB. 

€=>89(2)  (Okl.)  In  action  on  appearance  bond, 
where  forfeiture  is  alleged  ancf  answer  denies 
forfeiture,  demurrer  to  answer  was  properly 
overruled.— State  v.  Metcalf,  159  P.  470. 

BAILMENT. 

See  Pledges;   Warehousemen. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

n.  PETI'ntON.  ADJVDICA'nON,  WAR. 
RANT,  AND   CUSTODT  OF 

PROPERTY. 
(O)  Involvattucy  F>ocee<liiKa< 

«s>IOO(l)  (Or.)  InyolnBtary  petition  in  bank- 
ruptcy, setting  forth  at  least  one  act  of  bank- 
ruptcy within  Bankruptcy  Act,  i  3a,  averring 
that  a  judgment  creditor  attached  funds  and 
realized  on  its  judgment  in  full,  was  not  open 
to  attack  by  such  creditor  in  trustee's  action 


to  set  aside  its  alleged  preference. — Anderson  r. 
Stayton  State  Bank,  169  P.  1033. 

Adjudication  in  bankruptcy  of  itself  imports 
existence  of  all  reQUisite  jurisdictional  tacts, 
including  service  of  subpoena,  eqpedally  in  col- 
lateral attack. — ^Id. 

nz.  AssioNMxsirr.  ADxnnsTRATxoir. 

AND  DISTRIBtmoir  OF  BAHK- 
RUPT'B  ESTATE. 

(B)  AsalmnncBt,    and    Title,    lUsrkta,    wad 
Remedies  of  Trnatee   in   Oeuciml. 

«=»I43(11)  (Wash.)  Where  maker  of  several 
notes  secured  by  insurance  policies  as  collateral 
became  bankrupt,  and  the  insurer  paid  the  loss 
In  drafts  payable-  jointly  to  the  tmstee  in 
bankruptcy  in  whose  name  the  parties  bad 
agreed  suit  might  be  brought,  and  the  holder 
of  the  notes,  the  holder  could  not  be  charged 
with  the  full  amount,  but  the  fund  was  charge- 
able with  amounts  determined  by  the  bankrupt- 
cy conrt  to  be  prior  to  the  holder's  claim. — 
American  Sav.  Bank  &  Trust  Co.  t.  Monaon, 
169  P.  1195. 

(C)  FreferenoeM  and   Traniifera  br  Baalc- 

rapt.  and  Attachmeata  (lad 
Other  Llena. 

«=s>l65(l)  (Or.)  In  bankruptcy  proceeding 
against  partnership  and  each  of  its  individuiU 
partners,  creditors  holding  joint  notes  and  cred- 
itors holding  joint  and  several  noted  held  ot 
the  fourth  class  of  creditors  of  individual  part- 
ner, under  Bankruptcv  Act,  i  60,  subds.  "a," 
"b,"  as  amended,  so  tnat  enforcement  of  judg- 
ment on  joint  and  several  notes  would  work 
preference.- Anderson  y.  Stayton  State  Bank, 
160  p.  1038. 

$=s>l68  (Or.)  Where  enforcement  of  judgment 
obtained  against  bankrupt  works  preference 
within  meaning  of  Bankruptcy  Act,  trustee  in 
bankruptcy  is  entitled  to  recover  from  judg- 
ment creditor  amount  received  on  the  judgment. 
—Anderson  T.  Stayton  State  Bank,  159  P. 
1033. 

«=s>200(4)  (Wash.)  Under  Bankruptcy  Act,  i 
67t,  defendant,  after  default  judgment  and  cer- 
tificate of  sheriflTs  sale,  but  before  confirma- 
tion of  sale,  on  showing  that  when  suit  was 
commenced  he  was  insolvent,  and  that  on  his 
petition  in  bankruptcy  the  realty  had  been  set 
off  to  him  as  exempt,  held  entitled  to  order  va- 
cating sale.— Mowbray  Pearson  Ca  ▼.  Pershall, 
159  P.  682. 

(B)  Aetloaa  br  or  Asalaat  Traate*. 

®=329S  (Or.)  A  trustee  in  bankruptcy  may  sue 
in  the  state  court,  and  where  he  does  so  to  re- 
cover property,  he  is  entitled  to  all  remedies 
and  all  relief  which  would  be  afforded  any  other 
party  litigant  under  the  same  facts. — ^Van 
Zamit  ▼.  Parson,  159  P.  116a 
«=>302(4)  (Or.)  Trustee  in  bankruptcy  cannot 
question  judgment  against  bankrupt,  nnlcas  h« 
alleges  and  proves  bis  right  to  amiear  as  trus- 
tee in  bankruptcy,  which  Involves  filing  of  pe- 
tition in  bankruptcy,  and  adjudication,  his  ap- 
pointment, and  his  qualifications  as  trustee.— 
Anderson  y.  Stayton  State  Bank.  169  P.  1033. 
«s»303(l)  (Or.)  tinder  Bankruptcy  Act,  I  60, 
subds.  "a,"  "b,"  as  amended,  trustee  in  action 
to  set  aside  alleged  preference  held  required  to 
show  debtor's  insofvence  at  entry  of  judg- 
ment; that  he  suffered  judgment  within  four 
months  before  filing  of  petition,  that  enforce- 
ment .  gives  judgment  creditor  preference  over 
creditors  of  same  class,  etc. — Anderson  v.  Stay- 
ton  State  Bank.  169  P.  1033. 
^s>303(3)  (Or.)  Record  in  bankruptcy  proceed- 
ing held  to  sufficiently  show  for  purpose  of 
trustee's  action  to  set  aside  alleged  preference 
that  he  was  selected  in  full  compliance  with 
Bankruptcy  Act,  §  5b.— Anderson  v.  Stayton 
State  Bank,  159  P.  1033. 

Approval  of  bond  of  trustee-  in  bankruptcy 
constitutes,  under  Bankruptcy  Act,  |  21e,  oon- 
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doalTe  eridenee  of  Testing  ia  Um  of  title  of 
bankrupt's   property. — Id. 

That  debtor  suffered  judgment  within  four 
months  before  filing  of  petition  in  bankruptcy 
was  shown  when  all  proceedings  from  com- 
mencement of  action  to  entry  of  jndgment,  in- 
cluding issuance  and  return  of  execution  and 
enforced  payment  thereof,  occurred  within  foot 
months  before  filing  of  petition.— Id. 

(F)   CTlBlma    Acalnat    and    Dlatrlbntlon    of 
Bstat«. 

409309  (Or.)  Holder  of  joint  and  several  notes, 
executed  by  partners  in  adjustment  of  partner- 
ship debt,  might  share  with  claims  against 
partnership  in  bankruptcy,  and  also  participate 
in  dividends  in  claims  against  the  individuals. 
—Anderson  y.  Stayton  State  Bank,  169  F. 
1033. 

®S3336  (Wash.)  Where  creditors  of  a  bankrupt 
received  notice  of  the  intention  to  declare  a 
dividend  under  Bankruptcy  Act,  ji  58,  and  vol- 
untarily withdrew  their  claim,  withdrawal  was 
binding  upon  them,  tJie  referee  under  Bank- 
ruptcy Act,  S  39a,  baviiig_  jurisdiction  to  de- 
clare the  dividend. — American  Sav.  Bank  & 
Trust  Co.  v.  Munaon,  159  P.  1195. 
4=>351  (Or.)  Claims  against  partnership  and 
claims  against  one  of  partners  were  not  in 
same  class  as  joint  ana  several  notes,  signed 
by  such  partner  and  the  other  partner  in  their 
individual  names  in  adjustment  of  claim 
against  partnership,  in  respect  to  preference 
alleged  to  have  been  obtained  by  holder  of 
such  notes.— Anderson  t.  Stayton  State  Bank, 
169  P.  1033. 

Under  Bankruptcy  Act,  g  6f,  holder  of  joint 
and  several  notes  of  individual  partners  would 
share  with  creditors  of  same  class  holding 
claims  against  individual  partner,  and  mi^ht 
also  compel  payment  in  full  before  any  divi- 
dends out  of  individual  estate  on  purely  part- 
nership debts,  even  though  there  were  no  part- 
nership  assets. — Id. 

In  bankruptcy  a  pure  partnership  creditor 
is  not  in  same  class  as  creditor  holding  claim 
against  individual  member  of  partnership.- Id. 

(O)   Ao«omt.ttag  amd  Dlseharse  of  Troatee. 

4=>368  (Wash.)  Although  parties  alleged  trus- 
tee in  bankruptcy  had  agreed  to  act  without 
fees,  they  were  bound  by  an  allowance  of  fees 
made  to  him  in  the  presence  of  their  attorney, 
who  made  no  objection. — American  Sav.  Bank 
&  Trust  Co.  V.  Munson,  159  P.  1195. 

VH.  COSTS  AMD  FEES. 

(^=>482(1)  (Wash.)  A  fee  of  an  attorney  col- 
lecting $(},(K)0  for  the  bankrupt  pRtate  from  in- 
surers on  occurrence  of  loss  is  properly  allow- 
able in  the  sum  of  $500. — ^American  Sav.  Bank 
Sc  Trust  Co.  V.  Munson,  169  P.  1195. 

BANKS  AND  BANKING. 

See  Criminal  Law,  9=3371 ;   Taxation,  €=3879. 

X.  CONTROX.  AHS  REOTri.ATION  IN 
OEMERAIb 

4=>2I  (Cal.App.)  In  charging  commission  of 
felony  under  I'en.  Code,  i  476a,  making  it  a 
crime  willfully  and  with  intent  to  defraud  to 
make,  draw,  or  deliver  a  bank  check  knowing 
that  there  are  insufficient  funds,  the  informa- 
tion need  not  allege  that  the  check  was  present- 
ed to  the  bank,  nor  need  such  fact  be  proved, — 
People  V.  Weir,  159  P.  442. 

n.  BANKING  COBVOBATIONS  AND 

ASSOCIATIONS. 

(D)  .Oflloera  amd  AvcBta. 

9ss>54(7)  (Cal.)  Where  an  Interloper  became 
trustee  of  insolvent  bank  whose  affairs  were 
taken  over  by  bank  commissioner  and  secured 


control  of  tfa*  eoncem  and  prosecuted  varioua 
actions  to  remove  it  from  control  of  the  com- 
missioner, he  could  not  have  compensation  for 
his  alleged  services  in  such  actions. — Crane  ▼. 
State  Savings  &  Commercial  Bank,  159  P.  585. 

III.  FUNCTIONS  AND  DEAXINOS. 
(O)   Devo'alta. 

®»I29  (CaL)  Under  express  provisions  of 
Bank  Act,  §  16,  deposits  by  husband  and  wife, 
upon  agreement  that  the  money  should  be  pay- 
able to  them;  or  either  of  them,  during  their 
joint  lives,  and  should  belong  to  the  survivor, 
became  the  property  of  husband  and  wife  as 
joint  tenants.- McDougald  v.  Boyd,  159  P.  16a 

IV.  NATIONAL  BANKS. 

«=926l(3)  (Okl.)  A  national  bank  which  pur- 
suant to  agreement  that  debtor  will  apply  loan 
on  indebtedness  to  bank  guarantees  payment  is. 
liable  to  lender  for  amount  received  in  execution 
of  agreement,  though  guaranty  is  beyond  its 
powers  under  National  Banking  Act— Oklahoma 
City  Nat  Bank  v.  Ezzard,  169  P.  267. 

<S=»28I  (Okl.)  Where  national  bank  is  placed  in 
voluntary  liquidation  in  charge  of  liquidating 
agent  it  is  capable  of  suing  and  being  sued 
in  its  corporate  capacity,  until  its  affairs  are 
settled.— Oklahoma  City  Nat  Bank  t.  Ezzard, 
159  P.  267. 

BAR. 

See  Judgment,  «=35e3-74S. 

BASTARDS. 

X.  nXEOITHfACT  IN   GENERAI.. 

<S=>3  (Okl.Cr.App.)  Where  a  husband  has  ac- 
cess to  his  wife,  there  is  a  presumption  of  the 
legitimacy  of  the  offspring.— O'Hem  v.  State, 
159  F.  938. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «=9693-819. 

BENEFICIARIES. 

See  Insurance,  €=s>781-784. 

BENEFITS. 

See  Principal  and  Agent,  €s»171. 

BEST  AND  SECONDARY  EVIDENCE 

See  Svidence,  4s»177,  181. 

BIDS. 

See  Municipal  Corporations,  «s»336,  993. 

BILL 

See  Statutes,  «s>21. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  4s>58. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  9=320t  Appeal 
and  Error,  <S=»1170;  Corporations,  4=992; 
Evidence,  4=>423;  Husband  and  Wife,  4=> 
23%  ;  Insurance,  «=3»349 ;  Landlord  and  Ten- 
ant,  4=>213;    Limitation  of   Actions,   4=>2; 
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Partnenhip,  «s»166,  1T8;  Ptedies.'  «b»S3, 
44;  Principal  and  Surety,  «s>104,  128,  129; 
Beformation  of  InstrumeDtB,  4=921;  Set-oS 
and  Counterclaim,  «=929. 

X.  REQUISITES  AND  VAI.IDITT. 

(C)  EKeevtton    and  Delivery. 

®=»64  (CaLApp.)  Where  a  note  was  delivered 
by  one  maker  upon  apparent  authority  from  all, 
the  holder  not  knowing  signatures  of  the  two 
makers  who  did  not  deliver  it,  who  were  sure- 
ties for  the  maker  who  delivered  it,  were  obtain- 
ed by  fraud,  and  that  the  note  was  delivered  by 
them  upon  a  condition  which  was  not  perform- 
ed, the  sureties  were  liable  on  the  note. — Tisch- 
hauser  v.  Prentice,  159  P.  226. 

(X!)  Conslderatlom. 

«s>92(3)  (Cal.App.)  The  act  of  plaintiff  in 
granting  an  extension  of  time  for  payment  of  a 
debt  presently  due  was  sufficient  consideration 
for  a  note  executed  to  him.— Tisclihauser  t. 
Prentice,  169  P.  229. 

4=»92(3)  (Or.)  Where  joint  and  several  notes 
executed  by  partners  originated  in  partnership 
indebtedness,  extension  of  time  for  payment, 
granted  by  creditor's  assignee,  furnished  suffi- 
cient consideration  for  liability  of  individual 
partners.— Anderson  t.  Stayton  State  Bank, 
159  P.  1033. 

(F)  TUIdltT. 

<&=>I04  (Okl.)  Under  Bev.  Laws  191»,  |  900, 
par.  2,  it  is  not  duress  where  def«idant  signs 
notes  in  settlement  of  account  not  due  on  which 
suit  and  affidavit  for  attachment  were  filed,  but 
no  order  of  attachment  iaaaed,  and  no  goods 
were  detained.— Phillips  v.  Hargadine-McKit- 
trick  Dry  Goods  Co.,  159  P.  320. 
&»I04  (Or.)  Notes  and  mortgages,  given  by 
parents  under  the  influence  of  threats  that 
otherwise  their  son  will  be  sent  to  the  peni- 
tentiary for  embezzlement  of  moneys  of  the 
mortgosee,  are  voidable  for  dureaa.— Baldwin 
Co.  V.  Savage,  159  P.  80. 

II.    COKSTRUOTXOH  Ain>  OVEBATIOir. 

€=>I20  (Or.)  Notes  containing  words,  "We 
promise  to  pay  to  the  order  of"  payee,  signed 
by  lumber  company  and  by  each  of  partners 
doing  business  under  such  firm  name,  were 
"Joint  notes."— Anderson  v.  Stayton  State 
Bank,  159  P.  1033. 

Notes  executed  in  adjustment  of  claim 
against  partnership  doing  business  under  firm 
name  of  company,  signed  by  each  of  partners, 
were  "Joint  and  several  notes"  within  U  O.  li. 
i  5850.— Id. 

4:»I26  (Wash.)  An  attorney's  fees  authorized 
by  a  note  to  be  adjudged  against  maker  in  suit 
upon  the  note  is  not  recoverable  in  suit  against 
the  maker  by  indorser  who  has  been  compelled 
to  pay  the  note  by  previous  suit  and  judg- 
ment against  the  maker  and  such  indorser. — 
Balkema  v.  Orolimund,  159  P.  127. 

<3=>I29(1)  (OkL)  "Maturity,"  when  aH>lled  to 
commercial  paper,  means  Ule  time  when  the  pa- 
per becomes  due  and  demandable;  the  tune 
when  an  action  can  be  maintained  thereon  to 
enforce  payment.— Ardmore  State  Bank  t.  Lee, 
159  P.  m     . 

m.  MODIFICATION,  RENEW AI^  AND 
RESCISSION. 

«=»I37(2)  (OW.)  Where  a  creditor  without  in- 
advertence or  mistake  receives  a  payment  of  in- 
terest ip  advance. on  the  note  of  uie  debtor,  and 
does  not  expressly  reserve  the  right  to  sue 
before  the  expiration  of  the  period  for  which 
interest  is  taken,  there  is  a  contract  to  extend 
the  time  of  payment  during  that  period. — ^Ard- 
more State  Bank  ▼.  Lee,  169  P.  903. 


V.  XIOHTS  Atm  UtABrLITIES  ON  IN- 

DOR8EBIENT  OR  TRANSFER. 

(D)   Bonm  Fide  Psrokaaera. 

4o343  (Wash.)  President  al  corporation  who 
knew  that  its  stocks  were  practicaUy  valuelesa, 
and  that  note  indorsed  to  him  as  collateral  had 
been  given  for  such  stocks,  even  if  he  tock  it 
before  maturity,  held  chargeable  with  knowl- 
edge of  failure  of  consideration. — Hamilton  r. 
Mihilh,  159  P.  887. 

®=i>378  (Okl.)  Where  a  note  is  altered  after  ex- 
ecution and  delivery,  an  innocent  holder  may 
recover  according  to  its  original  tenor,  bnt  on« 
not  an  innocent  purchaser  can  have  no  recor- 
ery  thereon.— Zehr  v.  Champlin,  169  P.  1185. 

VL  FRESENTBEENT,   DEBIAND.  NO- 
TICE, AND  PROTEST. 

€=»396  (Wash.)  In  absence  of  any  notice  «l 
nonpayment  given  to  either  of  the  indorsers  of 
a  note,  they  could  not  be  held  as  indorsers.— 
Codd  T.  Von  Der  Ahe,  159  P.  eSO. 

▼m.   ACTIONS. 

$=>452(3)  (Wash.)  In  action  on  note,  partial 
failure  of  consideration  is  pro  tanto  a  valid  de- 
fense—Hamilton v.  Mihills,  159  P.  887. 
@=35I7  (Okl.)  In  an  action  on  a  note  tried  to 
the  court,  where  execution  was  denied,  and_  a 
comparison  of  the  contested  signature  with  sig- 
natures admittedly  genuine  admitted,  a  finding 
that  the  note  was  that  of  defendant  was  sup- 
ported by  evidence.— McMinn  t.  Johnson  Coun- 
ty Savings  Bank,  159  P.  921. 
9=»5I8(1)  (Wash.)  In  action  on  note  given  foi 
bonds  and  stocks  of  corporation,  evidence  held 
to  show  that  tJiere  was  practically  a  total  fail- 
ure of  consideration. — Hamilton  v.  Mihills,  159 
P.  887. 

«=>520  (Or.)  EWidenoe  held  sufficient  to  sustain 
a  finding  that  notes  and  mortgages  should  be  set 
aside  as  procured  by  duress  and  executed  under 
threats  that  defendants'  son  would  be  sent  to 
the  penitentiary  for  embezzling  money  while 
agent  of  the  mortgagee.— Baldwin  Co.  t.  Savage, 
159  P.  80. 

$=>520  (Wash.)  In  action  on  note,  evidence 
held  to  show  that  giving  of  note  and  renewal 
thereof  were  indoced  by  deceitful  representa- 
tions.—HamUton  T.  MihiUs,  169  P.  887. 
«3»S34  (Or.)  In  an  action  on  notes,  where)  by 
the  allowance  of  defendant's  counterclaim,  plain- 
tiff had  judgment  for  only  $48.77,  the  allowance 
of  $100  as  attorney's  fees  held  unreasonable- 
Meadow  Valley  Land  A  Investment  Oo.  r.  Mane- 
rud.  160  P.  659. 


BLACKMAIL 


See  Threats. 


BOARD  OF  CONTROL 

See  States,  (3=3l73. 

BOARDS. 

See  Municipal  Corporations,  ®=>100;  Schools 
and  School  Districts,  «s»63;  States,  «=>173- 
199. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=>343,  378;  Execution, 
«=>275;  Mortgages.  <3=>154,  165;  Trusty 
«»357;  Vendor  and  Purchaser,  «3>231. 

BONDS. 

See  Appeal  and  Error,  «s3374,  1236;  Arbitra- 
tion and  Award,  4s>14;  Attorney  and  Client, 
«=>17;  Bail;  Boundaries,  4=»54;  Deposi- 
taries; Garnishment,  4=9 195 ;  Guardian  and 
Ward,  <e=9l74,  182;  Highways,  «=>113;  In- 
fants, 4=»77;  Justices  of  the  Peace,  ^s»169; 
Municipal   Corporatiotts,    4siS46;     Principal 
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ud  Sorety;   BccelTers,  <8=>212-2ie:   Sheriffii 
and  ConsUbles,  «s»138,  167;    UndertaUnxa  r 
.    Waters  and  Water  CSoursea,  «=»230. 

I.  KEQVXUTES  AND  VAX.IDITT. 

<s>27  (Cal.)  A  bond  given  in  pursuance  of  and 
■olely  becauae  of  a  statute  ineffectual  to  reguira 
ft,  is  without  consideratioB  and  void.— Loop 
liomber  Oo.  t.  Van  Loben  Sdi^  169  P.  eOO. 

BOUNDARIES. 

n.  EVIDENOE,  ASOERTAINMEHT,  AMS 
ESTABUSHBIENT. 

«=>54(3)  (Okl.)  Under  Rey.  Laws  1910,  i  1721. 
on  filing  ot  report  of  survey,  any  peraon  served 
with  notice  thereof  may,  wftiiin  30  days,  appeal 
to  court,  by  filing  with  county  surveyor  notice 
of  his  intention  and  giving  bond.— In  re  Survey 
of  Section  30.  Township  19,  Bange  20,  Dewey 
County,  159  P.  387. 

When  notice  and  bond  on  appeal  from  sur- 
vey are  not  given  until  after  30  aaya  from  filing 
of  report,  district  court  does  act  acquire  Jaris- 
dictioB.— Id. 

BREACH. 

See  Salee,  «59418;  Vendor  and  Purchaser,  «=» 
361. 

BRIEFS. 

See  Appeal  and  Brror,  «C3757-77S;    Oriminal 
Law,  1130. 

BROKERS. 

See  Factors. 

a.  EMPItOTMENT   AED  AVTHORITT. 

4=B  1 1  (OU.)  Contract  appointing  agent  to  pro- 
cure loan  of  money,  contemplating  that  agent 
expend  time  and  money  to  carry  it  out,  where 
the  agent  expends  time  and  money  in  its  per- 
formance, is  irrevocable  by  principal,  except 
on  burden  ot  respondini^  for  damages  suffered 

agent 

663. 

m.  DtTTIES  AED  UABHiITIES  TO 
FBXNOIPAI.. 

4=>3I  (Utah)  A  contract  under  which  a  pro* 
spective  vendor  gives  a  broker  the  right  to  sell 
within  a  certain  period  with  the  option  of  pur- 
chasing the  land  himself  is  vaud.— Burt  v. 
Stringfellow.  159  P.  627. 

rv.   OOMPEESATION  Ain>  I.IEE. 

9=950  (IJtah)  Where  a  broker  interested  cer- 
tain parties  in  land  which  they  purchased  from 
his  principals  soon  after  his  contract  expired, 
but  the  principals  did  not  prevent  him  from 
closing  the  deal  within  the  contract  period,  held, 
the  broker  could  not  collect  his  commission. — 
Burt  v.  StringfeUow,  159  P.  527. 
^969  (Wash.)  Since  broker's  right  to  commis- 
sion depends  on  consummation  of  sale,  he  can- 
not have  double  commission  for  negotiating  sale, 
getting  surrender  of  the  contract  therefor,  and 
negotiating  a  new  sale,  without  specific  agree- 
ment for  such  compensation.— Forrer  v.  John 
Davis  &  Co.,  160  P.  696. 

4=>77  (Okl.)  Contract,  appointing  agent  to  pro- 
cure loan,  and  expressly  providing  that  employ* 
ers  pledge  and  mortgage  certain  real  estate  to 
secure  compensation  to  which  agent  may  be 
entitled  under  contract,  creates  lien  on  the 
real  estate  for  compensation  though  not  record- 
ed.— Deminf  Inv.  Co.  v.  Christensen,  159  P. 
66a 

BUILDING  CONTRACTS. 

See    Contracts,    <8=3295,    303;     Principal    and 
Surety,  <S=»100. 


BUILDINGS. 

Bee  Municipal  Corporationa,  ^=»70fi. 

BURNS. 

See  Hospitals,  «=>8. 

BY-LAWS. 

See  Insurance,  4=»693,  712. 

CANCELLATION  OF  INSTRUMENTS. 

See  Arbitration  and  Award,  «ss>78;  Executors 
and  Administrators,  9=3509;  Insurance,  9=> 
83,  229,  291:  Reformation  of  Instruments; 
Vendor  and  Purchaser,  9=»87. 

t.   BIOHT  OF  ACTION  AND  DEFENSES. 

9=>4  (Cal.)  A  cause  of  action  for  undue  influ- 
ence in  procuring  execution  of  a  deed  presumed 
from  the  confidential  relationship  of  the  par- 
ties Is  wholly  separate  from  that  which  would 
seek  the  cancellation  of  an  instrument  either 
for  fraud  or  for  duress.— Tanforan  v.  Tanforan, 
159  P.  709. 

n.   FROOEEDINOS  AND  BEI.IEF. 

«=337(1)  (N.M.)  Complaint  for  cancellation  of 
deed  from  mother  to  son  for  failure  of  grantee 
to  comply  with  agreement  held  to  state  a  cause 
of  action  sufficient  against  demurrer. — Sancbei 
T.  Sanchez,  169  P.  660. 

®=347  (OU.)  In  suit  to  cancel  deed,  decree  for 
plaintiffs  for  incompetency  of  grantor  held  sus- 
tained by  the  evidence.— Oafford  v.  Davis,  160 
P.  490. 

CARRIERS. 

See  Commerce,  9=>8;   Trial,  9=>296. 

X.    OONTBOI.  AND  BEOX;i.ATION  OF 

COMMON   CARRIERS. 

(A)   la  General. 

9=>2  (Okl.)  Provision  in  Hepburn  Act  (Car- 
mack  Amendment),  making  initial  carrier  lia- 
ble for  loss,  is  constitutional.— St.  Louis  &  S. 
F.  B.  Co.  T.  Akard.  1S9  P.  3M. 

XI.  CARRIAGE  OF  GOODS. 

(B)  Bills    •<    I<adlaac,    SMppIaa   Reeclyts, 
aad    Special   CoatraeM. 

«s>5B  (Wash.)  Bank  by  reason  of  owning  a 
bill  of  lading  had  a  right  to  all  property  covered 
by  the  bill  superior  to  a  party,  whose  only  claim 
was  by  virtue  of  a  subsequent  attachment- 
Commercial  Bank  of  Port  Huron  v.  Elliott,  159 
P.  377. 

On  trial  to  determine  whether  plaintiff  in  an 
action  or  a  bank  which  claimed  to  own  the  au- 
tomobile attached  by  him  was  the  owner  of  the 
car,  question  whether  the  car  attached  was  cov- 
ered by  the  bill  of  lading  held  by  the  bank,  be- 
ing a  quesUoB  of  fact,  was  for  the  jury.— Id. 

On  trial  ot  bank's  claim  to  automobile  attach- 
ed by  plaintiff  in  his  action  against  motor  car 
company,  evidence  as  to  whether  car  in  question 
was  covered  by  bank's  bill  of  lading  held  insuffi- 
cient to  support  verdict  for  plaintiff. — Id. 

(H)   Llasltation  of  UabUlty. 

9=>l49*/2  (Okl.)  As  to  interstate  shipments, 
common-law  liability  of  carrier  may  be  limited 
by  special  contract  fairly  entered  into  and  not 
covering  losses  from  negligence  or  misconduct  of 
carrier.— St.  Looia  A  S.  F.  R.  Co.  v.  Akard,  159 
P.  344. 

(I)  Coaneotlnc  Carriers. 

9=9 1 77(4)  (OkL)  Act  to  regulate  commerce  au- 
thorizes  recovery  by  initial   interstate  carrier 
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from  connecting  carrier  of  loss  initial  carrier 
has  been  required  to  pay  shipper.— St  Louis  & 
8.  F.  R.  Oo.  T.  Akard,  159  P.  344. 

Connecting  carrier  liaving  delivered  goods  not 
in  the  condition  in  whicfa  they  were  received  by 
its  agent,  the  dcliTering  carrier  must  account 
for  the  injury. — Id. 

Initial  carrier  has  authority  to  involve  con- 
necting carrier  in  liability  after  goods  have 
come  to  custody  of  delivering  carrier.— Id. 
<e=»l80(2)  (Okl.)  Clause  in  bill  of  lading  issued 
by  initial  interstate  carrier,  limiting  liabili^  to 
loss  on  Initial  carrier's  lines,  is  violative  of  Hei>- 
bum  Act  (Carmack  Amendment). — St  Louis  & 
S.  F.  R.  Go.  V.  Akard,  159  P.  344. 

Under  common  law,  independently  of  statute, 
where  carrier  issues  through  bill  of  lading,  it 
makes  connecting  carriers  its  agents,  and  is  re- 
sponsible for  Ion  or  damage  on  either  line, 
which  it  cannot  limit  by  contract— Id. 
4s>l80(6)  (Okl.)  Where  a  transfer  company, 
having  agreed  to  ship  goods  over  a  certain  route, 
riiipped  them  over  another  and  they  were  burn- 
ed, the  transfer  company  is  liable  for  the  value 
of  the  goods  without  regard  to  a  limitation  of 
liability  contained  in  the  shipping  order. — O.  K. 
Transfer  &  Storage  Co.  v.  NeiU,  159  P.  272. 
9s>l85(l)  (Okl.)  Burden  rests  on  delivering 
carrier  to  snow  that  injury  to  goods  shipped  oc- 
curred without  its  fault  or  negligence. — St 
LouM  &  S.  F.  R.  Co.  T.  Akard,  169  P.  344. 

XV.  CARBIAOE  OF  PASSENGERS. 

(A)  RelAttoa   Betrreen    Carrier   and   Paa- 

•enser. 

«=s>244  (Okl.)  One  on  a  freight  train  with  the 
knowledge  and  consent  of  the  agents  in  charge 
is  not  a  trespasser,  though  there  in  violation  of 
the  rules  of  the  company,  and  the  company 
owes  him  the  duty  of  care. — Cliicago,  B.  I.  & 
P.  Ry.  Co.  v.  Shadid,  159  P.  913. 

(D)  Personal  lajnrlea. 

€=>292(2)  (Mont.)  A  street  car  company  is  lia- 
ble for  any  defects  in  its  car  appliances  which 
might  be  disclosed  by  a  most  tif^d  examination. 
—Batch  V.  Helena  Light  &  Ry.  Co.,  169  P. 
411. 

Where  straps  in  a  street  car  used  for  register- 
ing fares  were  inspected  by  looking  at  them,  but 
were  not  tested  by  ringing  fares,  neld,  that  tne 
company  was  liable  where  a  strap  broke,  caus- 
ing the  conductor  to  fall  upon  the  plaintiff.— Id. 
«=33I6(7)  (Mont.)  Where  a  street  car  passen- 
ger is  injured  by  the  breaking  of  a  strap,  the 
company  has  the  burden  of  proving  its  freedom 
from  negligence.— Batch  v.  Helena  light  &  By. 
Co.,  169  P.  411. 

®=>3I8(4)  (Okl.)  One  injured  while  riding  as 
a  passenger  on  platform  of  caboose  of  a  freight 
train  makes  out  a  prima  facie  case  when  he 
shows  injury  was  caused  by  an  unusually  sud- 
den stop  which  was  unnecessary,  ana  sur- 
rounding circumstances  indicate  negligence. — 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Grace,  159  P. 
1011. 

«=93I8(8)  (CaLApp.)  Evidence  held  insufiBcIent 
to  show  negligence  in  the  operation  of  defend- 
ant's train,  whereby  plaintis  was  injured  in  at- 
tempting to  board  it  while  moviner.— Gaskill  t. 
Pacific  Eaectric  Ry.  Co..  159  P.  200. 
$=:»320(2)  (Okl.)  Where  one  who  had  been  car- 
ried on  a  freight  train  for  less  than  full  fare 
was  informed  when  the  train  reached  a  station 
that  he  coold  be  carried  no  further,  and  that  he 
must  procure  a  ticket,  held  that  the  question 
whether  he  was  a  passenger  in  going  to  the 
station  as  directed  was  for  the  jury.— Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Shadid,  159  P.  913. 

(B)  Contrlbntorr    NedlKenec     of     Person 

Injared. 

«=933l(4)  (Okl.)  Despite  general  rules  as  to 
contributory  negligence  and  Rev.  Laws  1910, 
f  1423,  a  passenger  who  believed  when  a  freight 


train  stopped  that  it  had  reached  its  deadiut- 
fion  and  went  on  caboose  platform  to  alight  is 
not  guilty  of  negligence  in  remaining  thereon. 
when  he  finds  the  train  has  to  go  a  short  dis- 
tance if  he  holds  securely  to  guard  raiL — Chi- 
cago, R.  I.  &  P.  Ry.  Co.  v.  Graces  159  P.  1011. 
«=>346(1)  (Cal.App.)  Evidence  held  to  sustain 
a  finding  that  plaintiffs  intestate  was  guilty  of 
contributory  negligence  in  attempting  to  board  a 
moving  passenger  train. — Gaskill  y.  Pacific  Elec- 
tric Ry.  Co.,  169  P.  aoo. 

CASE-MADE. 

See  Appeal  and  Error,  «=>544,  667,  668. 

CERTAINTY. 

See  Contracts,  ^=>9;   Statutes,  S=>47. 

CERTIFICATE 

See  Corporations,  9s»94. 

CERTIORARI. 

See  Public  Service  Commissions,  4=>36. 

I.  ITATTTBE  AKD  OROtJHDS. 

«=»!  (Cal.App.)  The  sole  office  of  the  writ  of 
certiorari  is  to  test  the  qutstion  of  jurisdictioa. 
— Albers  v.  Superior  Court  in  and  for  Hnmboldt 
County,  159  P.  453. 

«=»5(1)  (CaL)  Under  Code  Civ.  Proc  I  1068,  a 
judgment  or  order  which  is  appealable  cannot 
be  reviewed  on  certiorari.— Hildebraod  v.  Supe- 
rior Court  in  and  for  City  and  County  of  San 
Francisco,  169  P.  147. 

®=>24  (Or.)  A  writ  of  review  is  an  appropriate 
proceeding  to  present  questions  of  law  arising  in 
relation  to  a  disputed  daim  against  the  coun- 
ty after  it  has  been  presented  and  disallowed.— 
Berridge  v.  Marion  County,  159  P.  62& 

The  question  of  law  whether  the  state  insur- 
ance commissioner  may  contract  for  audit  ot 
county  books  without  assurance  tiiat  county 
will  pay  therefor,  so  as  to  render  the  county 
liaUe  for  the  expense,  in  view  of  Laws  1913, 
p.  646,  as  to  au4its,  may  properly  be  raised  by 
writ  of  review  directed  to  the  order  of  the 
tonnty  court  disallowing  the  claim. — Id. 
<^=>28(2)  (Nev.)  Certiorari  will  lie  to  review  er- 
roneous assumption  of  jurisdiction  by  district 
court,  where  a  statutory  step  was  omitted  upon 
appealing  to  it  from  Justice  court. — Towell  v. 
District  Court  ot  Fourth  Judicial  Dist.,  in  and 
for  Elko  County,  159  P.  682. 
«=933(2)  (Cal.)  Under  Code  «▼.  Proc-  !  1069. 
an  order  requiring  an  ac signment  to  plaintiff  of 
a  mortgage  and  subrogating  him  to  rights  of  the 
mortgagee  is  not  reviewable  on  certiorari  on  the 
petition  of  the  mortgagor  and  of  mortgagees  un- 
der a  subsequent  mortgage,  such  persons  not  be- 
ing beneficially  interested.— Hildebrand  v.  Su- 
perior Court  in  and  for  City  and  Count?  of  San 
Fnmdsco,  159  P.  147. 

n.  FBOOEEDIHOS  AlfB  DIBTEB- 

■    BmrATiON. 

4s»64(l)  (Or.)  On  re-examination  on  writ  of 
review,  the  court  will  not  consider  evidence  out- 
side the  record,  unless  it  was  submitted  to  the 
inferior  tribunal  prior  to  its  decision. — Berridge 
V.  Marion  County,  169  P.  62& 

CHALLENGL 

See  Jury,  4=9ll8. 

CHAMPERTY  AND  MAINTENANCE 

^=ii7{S)  (Okl.)  The  grantor  in  a  deed,  void  as 
against  the  defendant  in  adverse  possession,  mky 
maintain  an  action  in  his  own  name  and  without 
joining  in  the  action  his  grantee  against  those 
holding  adversely  to  him  and  his  grantee  to  re- 
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cover  the  land' described  fa  nich  roid  deed.— 
BueU  T.  U-PaJ-har-ha,  159  P.  507. 

„    „  .         CHANCERY. 

See  Elqaity.  " 

CHARACTER. 

See  Witnesses,  «=>3S7. 

CHARGE. 

By  irrigation  companies,  see  Waters  and  Water 

Ciourses,  «e»267.' 
To  jury,  see  Criminal  Law,  49>761-844 ;  Trial, 

«=>191-286. 

CHARTER. 

See  Ifonldpal  CorporationB,  «=>47,  58,  968. 

CHATTEL  MORTGAGES. 

See  Pledge*. 

I.   BEQUiaiTES  AXD  VAXJDITY. 
(C)  EhceontlOB   and   Deli-very. 

«s»e3  (Wash.)  Rem.  A  Bal.  Code,  S  3660,  de- 
claring chattel  mortgages  void  against  cred- 
itors and  subsequent  purchasers  unless  accom- 
panied by  affidavit  of  good  faith,  etc,  applies 
to  a  bill  of  sale  intended  as  a  chattel  mortgage. 
— Kato  T.  Union  Oil  Co.  of  California,  159  P. 
692. 

m.   OONSTBUOTIOir  Am*  OPEBA. 

TION. 

(D)  I.iea  BBd  PriorltT. 

«=>I38(1)  (Wash.)  Under  Rem.  ft  Bal.  Code, 
S  3660,  declaring  chattel  mortgages  void  against 
creditors  or  subsequent  pnrcnasers  unless  ac- 
companied by  an  amdavit  of  good  faith,  etc.,  an 
execution  levy  is  superior  to  a  previously  re- 
corded chattel  mortgage  which  lacked  the  re- 
quired affidavit. — Kato  y.  Union  Oil  Co.  of  Cal- 
ifornia, 159  P.  692. 

«=>l49(Wash.)  An  action  to  foreclose  a  chat- 
tel mortgage  is  not  an  equitable  levy  which  so 
places  the  mortgagee  in  possession  as  to  be  no- 
..tice  of  his  rights  to  others.— Kato  v.  Union  Oil 
Co.  of  California,  159  P.  692. 
.«s>l50(l)  (Okl.)  Record  of  chattel  mortgage 
not  acknowledged  before  a  notary  public,  and 
attested  by  only  one  witness,  is  not  construc- 
tive notice  so  as  to  entitle  mortgagee  to  lien 
superior  to  subsequent  incumbrancer  in  good 
faith  and  without  notice. — Merchants'  Nat.  Bank 
of  Sallisaw  v.  Frazier,  150  P.  647. 

IV.  BXOHTS  AND  XJ-ABIXJTIIiS  OF 
PARTIES. 

4=9 1 73(6)  (OkL)  In  replevin  for  two  mules  to 
.which  plaintiff  claimed  title  under  a  chattel 
mortgage,  the  question  of  plaintiff's  right  held 
for  the  jury.— Gerlach  Bank  of  Woodward  v. 
Herd,  WO  P.  901. 

V.  BIGHTS  AHB  REMEDIES  OF 
CREDITORS. 

«=»I98  (Wash.)  Where  a  vendee  of  personalty 
takes  possession  before  other  claims  are  made 
thereon,  he  is  entitled  thereto,  though  his  chat- 
tel mortgage  may  be  invalid  because  not  prop- 
erly recorded.— Haskins  v.  Fidelity  Nat.  Bank, 
159  P.  1198. 

CHAUFFEUR. 

See  Negligence,  iSs^OS. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Banks  and  Banking,  4=»21. 


CHfLDREN. 

See  Adoption;  Bastards;  Ouardian  and  Ward: 
Inf^ts;  Negligence,  4s=»136;  Parent  and 
Child. 

CHIROPRACTORS. 

See  Physiciana  and  Sargeono,  9=>Q. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Master  and  Servant,  9=:>405:  Negligence, 
<8=»134. 


See  Process. 

See  Municipal  Corporations. 


CITATION. 
CITIES. 


See  Indiana. 


CITIZENS. 
CLAIMS. 


See  Bankruptcy,  «=>309-361;  Ezecnton  and 
Administrators,  €=3222;  Mandamus,  SsslOl; 
Mechanics'  Hens,  «=»132-142;  States,  «a» 
17a-185. 

CLOUD  ON  TITLL 

See  Quieting  Title. 

COLLATERAL  AHACK, 

See  Ouardian  and  Ward,  ^=al07;  Judgment, 
«S3485;    States,  «s3l85. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  «s»79. 

COMBINATIONS. 

See  Monopolies. 

COMMERCE. 

See  Carriers;  Constitutional  Law,  4=»27. 

I.   POWER  TO  REOinLATE  IN  OEN> 
ERAIk 

4=»8  (Okl^  Act  to  regulate  commerce  im- 
poses liability  on  initial  interstate  carrier  of 
goods,  but  a  shipper  is  not  deprived  of  remedies 
under  existing  law.— St  Lonis  &  S.  F.  R.  Co.  t- 
Akard,  159  P.  344. 

The  Carmack  Amendment  to  the  Hepburn  Act 
leaves  interstate  shipper  free  to  resort  to  laws 
of  state  applicable  to  contract. — Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  MERCHANTS. 

See  Factors. . 

COMMISSIONS  AND  COMMIS- 
SIONERS. 

See  Indians,  ^s>13;  Master  and  Servant,  4=3 
S67;  Public  Serriee  Commissions:  States, 
«=»e7,  173.  . 

COMMON  LAW. 

See  Garnishment,  ®=363. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 
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COMMUNITY  PROPERTY. 

S«e  Husband  and  Wife,  <S=s>262-272. 

COMPARATIVE  NEGLIGENCL 

See  Negligeace,  «s»97,  101. 

COMPENSATION. 

See  Attorney  and  Client,  <8=»144r-192 :  Bank- 
rnptcy,  ®=>368,  482;  Banks  and  BankinK, 
«=»54;  Brokers,  €=»B0-77;  Contracts,  «=> 
235;  Eminent  Domain,  (S=>85-158;  Judges, 
«=922;  Master  and  Servant,  «=9385,  ^5; 
Officers,  «=994,  100;   Statutes,  «=>125. 

COMPETENCY. 

See  Witnesses,  «=956-211. 

COMPLAINT. 

See  Criminal  Law,  «=»252;  Indictment  and  In- 
formation, 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPRESS  COMPANIES. 

See  Warehousemen,  ^»24. 

COMPROMISE    AND    SETTLEMENT. 

See  Accord  and  Satisfaction;  Attorney  and 
Client,  e=s>X8Q;    Payment;    Release. 

®=>6(2)  (Okl.)  Receipt  of  a  snm  less  than  that 
claimed  will,  where  the  claim  is  nnliqnidated  or 
disputed,  be  treated  as  a  satisfaction. — Sherman 
V.  Pacific  Coast  Pipe  Co.,  159  P.  333. 
9=98(3)  (Okl.)  A  railroad  employe  who  made 
a  settlement  under  misrepresentationg  by  the 
company's  physicians  as  to  the  extent  of  his 
injuries  held  entitled  to  relief,  whether  th^ 
were  innocently  or  intentionally  false. — Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Rogers,  169  P.  1132. 
<S=>23(3)  (Kan.)  Evidence  held  to  sustain  find- 
ing of  settlement  by  which  plaintiff  agreed  to 
accept  return  of  specific  goods  and  that  set- 
tlement was  executed  by  constructive  delivery 
of  goods.— United  States  Tire  Ca  of  New  York 
V.  fcrk,  159  P.  892. 

COMPUTATION. 

See  Limitation  of  Actions,  «=>4e-127;  Time. 

CONCLUSION. 

See  Pleading,  <S=»8. 

CONCLUSIVENESS. 

See  Appeal  and  Error,  9»662 ;  Criminal  Law, 
«=3ll58;  Eminent  Domain,  <Ss>68,  243;  Evi- 
dence, <S=>265,  591:  Highways,  «es>107; 
Judgment,  <&=>5e3-743. 

CONCURRENT  NEGLIGENCE. 

See  Master  and  Servant,  «=>22e. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <S=>481. 

CONDITIONS. 

See  Bills  and  Notes,  «=339<t ;  Continnance,  9=9 
49;  Dismissal  and  Nonsuit,  ^s>37;  Eminent 
Domain,  9=>169;  Guardian  and  Ward,  9=> 
182 ;  Master  and  Servant,  9=>36;  Principal 
^d  Agent,  <&=>103;  Vendor  and  Purchaser, 
&>79,  299. 


CONFESSION. 

See  Criminal  Law,  617,  620. 

CONFIRMATION. 

See  Execution,  9=>242. 

CONFLICT  OF  LAWS. 

See  Corporationa,  9=»216;  Insurance,  «s»712; 
Limitation  of  Actions,  ^=>2. 

CONNECTING  CARRIERS. 

See  Carriers,  «3»177-186. 

CONSENT. 

See  Appeal  and  Error,  9s»21;  Homestead,  9=> 
117;  Principal  and  Surety,  9=>128;  SUtea. 
«s>191. 

CONSERVATION  COMMISSION. 

See  SUtea,  «=367, 173,  191. 

CONSIDERATION. 

See  Accord  and  Satisfaction,  9=>8;  Bills  and 
Notes.  ®=>92,  843,  518;  Bonds;  Compromise 
and  Settlement,  «=»6;  Contracts,  «=»138, 
237;  Corporations,  <Ss»128 ;  Fraudulent  Con- 
yeyances,  «=»74,  168,  300;  Ouaranty,  «=»17; 
Principal  and  Surety,  9s»175;  Vendor  and 
Purchaser,  9s>13. 

CONSOLIDATION. 

See  Action,  9=369. 

CONSPIRACY. 

See  Criminal  Law,  <S=>422. 

CONSTABLES. 

See  Sheriffit  and  Constables,  9=s>8,  157. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topics. 
Enactment  and  validity  of  statutes,  see  Statutes, 

€=921-64. 
Partial  invalidity  of  statutes,  see  Statutes,  9=» 

64. 
Special  and  local  laws,  see  Statutes,  9=73-93. 
Subjects  and  titles  of  statutes,  see  Statutes,  ^3> 

117-126. 

n.  OONSTRITOTIOIf.   OPERATIOK. 

AND  ENFOBOEBCENT  OF  OOIT- 

8TITUTIONAX.  PROVISIONS. 

9=>I3  (Wash.)  While  a  constitutional  proid- 
sion  should  be  strictly  construed,  especially 
when  its  terms  are  clear,  the  reason  and  inten- 
tion control  the  strict  letter  when  it  would  lead 
to  palpable  injustice,  contradiction,  and  ab- 
surdity.—State  V.  Monfort,  169  P.  889. 
9=9 1 6  (Idaho)  Constitutional  provisions  should 
be  construed  in  the  light  of  conditions  existing 
at  their  adoption.— State  v.  Fite,  159  P.  1183. 
9=»26  (Cal.App.)  In  view  of  Const  art.  4,  | 
1,  vesting  legislative  power  in  the  Legislature, 
there  is  no  implication  of  absence  of  power  in 
it  to  do  anything  not  expressly  prohibited. — 
Wigley  T.  South  Joaquin  Irr.  Dist,  159  P.  985. 
9=926  (Mont.)  Const  art.  13,  |  6,  as  to  munici- 
pal indebtedness  for  water  supply,  must  be  con- 
strued as  to  the  provision  of  ownership  as  a 
limitation  of  power  rather  than  a  grant,  the 
purpose  of  the  Constitution  being  to  declare  the 
limitations  on  popular  power. — Public  Service 
Commission  of  Montana  v.  Ci^  of  Helena,  159 
P.  24. 

9=926  (Wash.)  The  police  power  of  a  state  is 
not  a  delegated,  but  a  reserved,  power. — Ray- 
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mond  Lamber  Go.  ▼.  Raymond  Xltbt  ft  Water 
Co.,  159  P.  133. 

«=327  (Wash.)  Tfce  commerce  clause  of  the 
TJnited  States  Constitution  is  a  deleKation  of 
power  to  the  United  States. — Raymond  I>nmber 
Co.  ▼.  Raymond  Light  &  Water  Co.,  159  P.  188. 
4=s»42  (Nev.)  Where  a  petition  fails  to  show 
that  aathorized  representatives  of  the  Progres- 
sive party  sought  to  preserve  the  rights  of  their 
party  under  section  8,  St  1916,  c.  283,  for  the 
apportionment  of  convention  delegates,  held, 
that  petitioners  for  writ  of  prohibition  cannot 
question  the  validity  of  section  8,  providing  for 
apportionment  on  the  basis  of  vote  for  Con- 
gressmen at  the  last  election.— Turner  v.  Fogg, 
159  P.  Be. 

e=>42  (Okl.)  The  Supreme  Court  will  not  pass 
on  the  constitutionality  of  a  statute  until  it  is 
presented  In  a  proper  case  in  which  the  person 
complaining  has  or  is  about  to  be  denied  some 
right  or  privilege  or  sudjected  to  some  burden 
or  penalty  by  reason  of  the  statute  tiiereof. — 
Black  V.  Geissler,  159  P.  1124. 
iS=>43(l)  (Wash.)  The  Apportionment  Act  of 
1901  even  if  it  be  conceded  that  it  was  unconsti- 
tutional, cannot  be  questioned  by  a  proceeding 
brought  after  15  years  of  Uncontradicted  action 
under  such  statute.— State  v.  Howell,  159  P. 
T77. 

The  argument  that,  if  an  act  is  invalid  when 
passed,  the  vice  aontiaues  and  the  statute  may 
be  annulled  at  any  time  does  not  apply  to  po- 
litical or  administrative  legislation,  but  such 
laws  must  be  attacked  in  seasonable  time  witli- 
out  delay. — Id. 

«=»46(1)  (Wash.)  The  validity  of  proposed  leg- 
islation initiated  under  art.  2,  i  1,  will  not  be 
determined  by  the  court  prior  to  tne  enactment 
of  such  legislation,  and  whether  such  proposed 
act  vioUtes  the  provision  of  article  2,  {  37,  of 
tiie  Constitution,  providing  that  no  act  shall  be 
amended  by  mere  reference  to  its  title,  will  not 
be  determined. — State  v.  Superior  Court  in  and 
for  Thurston  County,  169  P.  101. 
®=348  (Cal.)  A  criminal  statute  will  be  upheld 
unless  it  is  clearly  obnoxious. — Ex  parte  Ahart, 
159  P.  160. 

Of  two  permissible  constructions,  a  criminal 
statute  will  be  given  that  one  which  renders  it 
valid.— Id. 

«=>48  (Mont)  Bather  than  declare  a  law  in- 
valid, the  court  will  construe  its  provisions  in 
harmony  with  the  Constitution  if  possible. — ^Pub- 
lic Service  Commission  of  Montana  v.  City  of 
Helena,  159  P.  24. 

4=948  (Nev.)  On  an  application  on  the  eve  of 
election  to  annul  St.  1916,  c.  283,  providing  for 
nominations  by  political  parties,  and  the  hold- 
ing of  primaries  and  conventions,  the  court  will 
not  hold  it  invalid  because  contingencies  may 
■rise  under  section  11  of  such  act  which  would 
make  the  act  impossible  of  enforcement— Turner 
V.  Fogg,  159  P.  Be. 

€=>48  (Wash.)  Since  the  Legislature  may  aside 
from  constitutional  restrictions,  apportion  the 
state  as  it  dwoses  in  senatorial  distriets,  the  pre- 
sumption of  oonstitntionality  attaches  to  appor- 
tionment acts  in  the  same  manner  as  it  does 
to  other  statutes.— State  v.  Howell,  159  P.  777. 

To  show  unconstitutionality  of  an  apportion- 
ment act,  the  facts  adduced  must  be  clear  and 
convincing,  and  establish  beyond  question  a 
transgression  of  the  constitutional  limitatiuiB. 
—Id. 

Zn.  DISTBXBTITION  OF  OOVEBN- 

XEMTAI.  POWERS  AlTD 

FtnrCTIONS. 

<A)  IjeclstetlTe    Fowen    Mid    Delssatlon 
Tkere*t. 

^963(3)  (Oal.)  Onie  power  of  the  Legislature 
over  school  districts  is  plenary;  and  it  may 
divide,  change,  or  abolish  them  at  pleasure,  and 


delegate  to  board  of  supervisors  powers  of  an- 
nexation under  certain  conditions. — Worthing- 
ton  School  Dist  v.  Eureka  School  Dist,  159 
P.  437. 

*=>64  (Kan.)  Laws  1909,  c.  201,  is  not  uncon- 
stitutional as  conferring  legislative  powers  oh 
petitioners  for  construction  or  improvement  of 
county  road.— Stevenson  v.  Board  of  Com'rs  of 
Shawnee  County^  159  P.  5. 

(B)  Judicial  Powers  and  Fnnotlons, 

«s>68(l)  (Wash.)  The  question  of  the  integrity 
of  political  parties  is  a  poUtical  rather  than  a 
judicial  question.— State  v.  Howell,  159  P.  lia 
€=»70(1)  (Wash.)  Courts  will  not  intervene  in 
any  case  to  hinder  or  influence  the  process  of 
legislation  in  any  of  its  steps. — State  v.  Superior 
Court  in  and  for  Thnrston  County,  159  P.  92. 

Neither  the  judicial  nor  the  executive  branch- 
es of  the  state  can  interfere  to  prevent  a  del- 
egated member  of  the  legislative  body  from  in- 
troducing a  bill  or  law,  no  matter  how  arbitra* 
ry,  novel,  or  foolish. — Id. 

The  initiator  of  a  bill  under  Const  art  2,  8 
1,  as  amended  in  1912,  is  not,  under  this  system 
of  direct  legislation,  a  legislator  with  whose  acta 
in  proposing  a  bill  the  court  cannot  interfere. 
—Id. 

«=a7(K8)  (Wash.)  Courta  will  not  afford  relief 
against  legislation  on  grounds  of  policy,  ex- 
pediency, or  because  a  hardship  is  worked 
against  any  person.— State  v.  Superior  Court 
in  and  for  Thurston  County,  169  P.  92. 

(C)   E^zecntlve    Powers    and    Functlona. 

«=»77  (Wash.)  Neither  the  judicial  nor  the  ex- 
ecutive branches  of  the  state  can  interfere  to 
prevent  a  delegated  member  of  the  legislative 
body  from  introducing  a  bill  or  law,  no  matter 
how  arbitrary,  novel,  or  fooli8h.->-StBte  v.  Supe- 
rior Court  in  and  for  Thurston  County,  1^ 
P.  92. 

TV.  POUCE  POWER  IK  GENERAXi. 

4=981  (Mont.)  Tbongh  no  specific  provision  of 
the  Constitution  forbids  it,  the  Legislature  Is 
without  authority  to  surrender  altogether  the 

Solice   power. — Public    Service    Commission   of 
[ontana  v.  City  of  Helena,  159  P.  24. 

V.   PEBSOHAI.,    CIVtL.    AND    POLITI- 
OAI.   RIGHTS. 

4=»89(1)  (Okl.)  The  constitutional  guaranty  of 
liberty  to  enter  into  private  contracta  does  not 
limit  power  of  Congress  so  as  to  prevent  it  from 
legislating  on  contracta  in  restraint  of  intet- 
state  or  foreign  commerce.— Stewart  v.  W.  T. 
Raleigh  Medical  Co.,  159  P.  1187. 

VX   VESTED   RIOHT8. 

«=s»93(l)  (CaLApp.)  Under  Pol.  Code,  8  3817, 
as  amended  by  St  1895.  p.  333,  and  St.  1909, 
p.  42,  section  3786,  as  amended  by  St  1895,  p. 
328.  and  section  3788.  as  amended  by  St  1896, 
p.  329,  and  by  St  1909,  p.  122,  and  repealed 
hv  St.  1915,  p.  e06,  M  1-3,  held,  that  assignee 
of  purchaser  of  school  lands  sold  for  delinquent 
taxes  had  no  vested  righta  violated  by  repeal- 
ing statute.— Curtin  v.  Kingsbury,  169  P.  830. 

-VXL  OBXIOATION  OF  OONTRAOTS. 
(A)  Powers  of  States  In  General. 

<8=>II7  (Wash.)  The  clause  of  the  federal  Con- 
stitution which  provides  that  no  law  shall  be 
passed  which  impairs  the  obligation  of  a  con- 
tract is  not  applicable  to  legislation,  within  the 
police  power. — Raymond  Lumber  Co.  v.  Raymond 
Light  &  Water  Co.,  159  P.  133. 

(O)  Contracts  of  Indlvldnala  and  Frlvat* 
Corporations. 

«=3r7I  (Okl.)  Rev.  Laws  1910,  f  644  limiting 
time  for  actions  to  set  aside  or  enjoin  
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ments,  does  not  impair  obligation  of  contract*. 
—City  of  Chickasha  v.  O'Brien,  159  P.  282. 

IX.  PBIVII.E6ES  OR  IMMUNITIES, 
AND  C]:.ASS   I.EOISI^TION. 

«c»205(2)  (Or.)  Laws  1915,  p.  124,  providing 
for  Dominations  for  primary  elections  by  payr 
meat  of  fee,  as  a  method  additional  to  that  of 
lUiwB  1913,  p.  183,  providing  for  nominations 
without  fee  on  petition,  is  not  Invalid  as  violat- 
ing Const,  art.  1,  i  20,  prohibiting  privilege  or 
innnunity  legislation. — Patton  v.  Withycombei 
159  P.  78. 

XI.  01JE  PROCESS  OF  IiAW. 

®=326B  (N.M.)  Admission  of  certain  evidence 
in  criminal  trial,  though  erroneous,  is  not  depri- 
vation of  due  process  of  law  in  violation  of  Const. 
art.  2,  §§  12,  18,  and  Const.  U.  S.  Amend.  14, 
S  1.— State  V.  Orfanakis,  159  P.  674. 
^=3285  (Wash.)  A  special  proceeding  in  rem 
for  deUnguent  taxes,  in  the  form  of  foreclosure 
of  a  delinquency^  certificate,  not  being  a  suit 
between  the  parties,  but  an  exercise  of  the  sov- 
ereign power  to  tax,  does  not  in  any  way  vi- 
olate the  constitutional  guaranties  of  due  pro- 
cess.— Sparks  v.  Standard  Lumber  Co.,  169  P. 
812. 

<SS3J!90(3}  (Kan.)  Laws  1909,  c.  201,  reUting  to 
construction  and  improvement  of  roads,  is  not 
unconstitutional  as  imposing  on  township  tax 
without  giving  it  any  hearing  with  respect  there- 
to.—Stevenson  V.  Board  of  Com'rs  of  Shawnee 
County,  159  P.  5. 

«=29l  (Kan.)  Laws  1909,  c.  201,  relating  to 
construction  and  improvement  of  roads,  is  not 
unconstitutional  on  the  ground  that  it  makes 
no  provision  for  notice  to  landowners  of  proceed- 
ings for  improvement— Stevenson  v.  Board  of 
Com'rs  of  Shawnee  County,  159  P.  6. 
<g=s>29l  (Wyo.)  Where  the  title  to  a  right  of 
way  for  a  county  road  wag  acquired  by  pro- 
ceedings to  locate  the  road,  and  opportunity 
was  given  to  the  owner  to  present  his  claim  for 
damages  in  the  manner  prescribed  by  statute, 
bis  property  wis  not  taken  without  due  piwcess 
«f  law. — Kelly  v.  Board  of  Com'rs  of  Big  Horn 
County,  159  P.  1086. 

<8=>293  (N.M.)  Code  1915,  g  1632,  authorising 
sale  and  seizure  of  calves  and  the  young  of 
<lomestic  animals  held  in  inclosures  contrary  to 
law  without  any  provision  for  notice  to  owner 
of  seizure  and  sale,  is  invalid  as  authorizing 
the  taking  of  property  without  due  process  of 
law.- Lacey  v.  Lemmons,  159  P.  949. 
<3=>305  (Wash.)  Under  Laws  1911,  p.  538,  an 
order  of  the  commission  that  a  water  company 
should  terminate  a  discriminatory  contract  with 
a  sawmill  and  notice  to  the  sawmill  by  the  wa- 
ter company  of  compliance  with  such  order,  np- 
qn  which  action  was  brought  by  the  sawmill,  m 
which  hearing  was  afforded,  was  due  process  of 
law  under  United  States  Constitution.- Ray- 
mond Lumber  Co.  v.  Raymond  Ldght  &  Water 
Co.,  159  P.  133. 

9=3307  (Cal.)  Denial  of  remedy  by  suit  by  the 
owner  of  an  equitable  interest  to  quiet  title  does 
not  deprive  him  of  property  without  due  process 
of  law ;  there  being  other  remedies. — Aalwyns 
Law  Institute  v.  Martin,  159  P.  158. 
<E=»308  (Okl.)  Rev.  Laws  1910,  §  644,  limiting 
time  for  actions  to  enjoin  or  cancel  assessments, 
does  not  deprive  persons  of  property  without 
due  process  oif  law.— City  of  Chickasha  ir. 
O'Brien,  159  P.  282. 

CONSTRUCTION. 

See  Attorney  and  Client,  ®=3l44;  Bilh)  and 
,  Notes,  «=»12(>-129 ;    Chattel  Mortgages,  <9s> 

138-150;  Constitutional  Law,  <g=»13-48; 
,,  Con  tracts,  «=»170-235;  Deeds,  e=»H8-129; 
•  "Elections,    >S=>10 ;     Evidence,    i8=448,    4S0 ; 

Guaranty,    <S=>38;     Highways,    <®=>107-122; 

judg^aent,  $;=>533i  iLandlord  and  Tenant, 


49:  LojB'aad  Logging,  ^asS;  Mortgages,  «=> 
126-155;  Municipal  CorporatioBB,  <Ss>S8,  120, 
S52;   Pleading,. «Es>34;  Principal  and  Surety, 

<l=>59;  Release,  <S;=>37;  Sales,  <S=>71,  81; 
Statutes,  «=»lMl-260;  Trial,  295-296.  404; 
Vendor  and  Purchaser,  i8=>58-79;  W5Us,  «=» 
457,  eOL 

CONTEMPT. 

See  Criminal   Law,  9s>665;    Injunction,  <=» 
228-231. 

H.  POWER  TO  PTXNI8H.  AND  PBO- 
OEEDINOfi  THEREFOR. 

«=>44  (Okl.CrA.pp.)  Only  that  court  in  which 
a  contempt  is  committed  or  whoae  order  or  au- 
thority is  defied  can  punish  the  contempt,  and 
for  the  purpose  of  punishing  criminal  contempts 
civil  courts  have  jurisdiction.— Smith  v.  State, 
159  P.  941. 


CONTINUANCE. 


9=>I2  (OkL)  Where  cause  is  called  for  trial 
within  a  few  days  after  settling  of  issues,  re- 
fusal of  continuance  on  showing  that  one  of 
defendants  who  had  sole  knowledge  of  facts 
was  absent  from  state  by  reason  of  serious  ill- 
ness, held  an  abuse  of  discretion. — ^Wood  v. 
Jones,  159  P.  325^ 

«=>I4(1)  (Okl.)  If  amended  reply  is  filed  and 
defendant  is  not  prepared  to  proceed  with  trial, 
he  should  apply  for  reasonable  time  to  prepare. 
— Bly  V.  Poole,  169  P.  611. 

®=>I9  (Cal.)  Even  an  unavoidable  absence  of 
plaintiff  does  not  necessarily  compel  a  court  to 
grant  a  continuance. — Canty  v.  Pierce  &  Ander- 
son, 159  P.  582. 

<S=>49  (Wash.)  Under  Rem.   &  BaL   Code,   M 

299,  303,  on  objection  by  defendant  to  amend- 
ment of  complaint  and  defendant's  refusal  to 
state  whether  it  desired  a  continuance  upon 
amendment  beiog  ordered,  held  error  to  order 
a  continuance  upon  condition  of  defendant's 
paying  witness  fees  of  plaintiff  and  costs  to 
that  time. — Phcenix  Assur.  Co.  7.  Columbia  & 
P.  S..R.  Co.,  159  P.  369. 

«=»5I(4)  (Cal.)  Where  suit,  set  for  trial  Oc- 
tober 9th,  was  continued  by  consent  until  No- 
vember 1st,  and  counsel  were  advised  that  no 
further  continuance  would  be  consented  to,  held 
not  abuse  of  discretion  to  refuse  continuance  on 
November  Ist  because  of  absence  of  plaintiff. — 
Canty  v.  Fierce  &  Anderson,  159  P.  582. 

CONTRACTORS'  BONDS. 

«=»113;     Municipal  CSorpom- 


See   Highway! 
tions. 


CONTRACTS. 


See  Accord  and  Satisfaction ;  Account  Stated ; 
Adoption,  C=>6;  Alteration  of  Instruments ; 
Arbitration  and  Award,  9=>6;  Assignments: 
Attachment,  €=>5;  Attorney  and  Client.  <(s> 
144;  Bills  and  Notes,  <S='92-  Bonds;.  Can- 
cellation of  Instruments;  Champerty  and 
Maintenance;  Chattel  Mortgages;  Compro- 
mise and  Settlement;  Constitutional  L«w, 
«s>89.  117,  171;  Corporations,  «=»573; 
Countiea,  4=>114;  Covenants;  Customs  and 
Usages ;  Damages,  $s»120;  EMdence,  9s> 
397;  Exchange  of  Property;  Frauds,  Statute 
of;  Garnishment,  €=>33;  Guaranty;  High- 
ways, 4=^113;  Indemnity;  Insurance;  Land- 
lord and  Tenant;  Limitation  of  Actions,  ^=» 
4S,  U>7;  Mechanics'  Liens;  Mines  and  Min* 
erals,  ^=354 ;  Money  Received;  Monopolies, 
&=3l7 ;  Municipal  Corporations,  ^=9336-371, 
864,  993;  Partnership;  Payment;  Pledges; 
Principal  and  Agent;  Principal  and  Surety; 
Reformation  of  Instruments ;  Release;   Sales, 

.    Specific  Peffformaace;    Telegraphs  and  Tele- 
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pbvan,  «»82;  Undertakings}  UAuy;  Ven- 
dor and  Parchaser;    Warehousemen;    Wills, 

I.  BEQViaiTBS  AUD  validitt. 

(A)  nature   and   Enaeatlala   la   Qeneral. 

®=>9(1)  (Or.)  A  contract  is  not  Toid  for  indefl- 
niteness  when  by  taking  into  consideration  the 
surrounding  circumstances  its  true  intent  can 
be  ascertained.— Patterson  v.  Chambers'  Power 
Co.,  159  P.  668;  City  of  Ehigene  t.  Same,  Id. 
678. 

(B)  ParUas,- Proposala,  aad  Aeeeptanee. 

«=»27  (CaULpp.)  Where  parties  contracted  to 
fnmisb  and  hanl  sand,  without  reference  to 
price,  acceptance  of  that  furnished  raised  im- 
plied agreement  to  pay  for'  it  at  prevailing 
rates.— Olgon-Mahoney  Lumber  Co.  t.  Dnnne 
Inv.  Co..  15»  P.  178. 

«=928(2)  (Utah)  Where  defendants,  railroad 
subcontractors,  claimed  that  the  terms  of  cer- 
tain written  contracts  were  incorporated  into 
an  oral  agreement  under  which  plaintiff  did 
certain  worlc  for  them,  and  there  was  evidence 
supporting  the  claim,  held  that  the  written  con- 
tracts were  admissible,  although  plaintiff  was 
not  a  party  to  them.— Straw  t.  Temple,  169  P. 
44. 

id  Foraial  R*«alaltaa> 

®=»35  (Wash.)  A  contract  signed  by  one  party 
and  accepted  by  the  other  need  not  bear,  the  sig- 
nature of  the  accepting  party.— Hunter  t. 
Byron,  158  P.  703.    , 

(B)  Vaildltr  of  Aaaent. 

«S994(1)  (Wash.)  The  law  does  not  prohibit  one 
learned  in  the  intricacies  of  bnsineaa  from  deal- 
ing with  one  utterly  ignorant  thereof,  fairness 
alone  being  required,  and  that  no  unfair  ad- 
vantage be  taken  of  ignorance  or  lack  of  ex- 
perience.—Conmda  T.  (xreen.  166  P.  102. 

,.iV)  hmmtUtr  at  Obieot   aad  of   Coastd* 
eratlom* 


>  1 08(1)  (Or.)  The  power  of  dtisens  to  make 
any  kind  of  contract  la  unrestricted  if  the  pro- 
posed contract  is  not  against  public  policy.— 
Patterson  v.  Chambers'  Power  Co.,  159  P.  66a 
City  of  Eugene  y.  Same,  Id.  576. 
<=»I08(2)  (Cal.)  Instrument  whereby  water 
company,  in  consideration  of  railroad's  grant  of 
right  of  way  for  its  pipe  line,  was  to  furnish 
the  railroad  with  water  therefrom  for  railroad 
uses  held  not  void  as  against  public  policy. — 
Southern  Pac.  O.  v.  Spring  Valley  Water  Co., 
169  P.  866. 

«s>l3l  (Okl.)  Contract  by  interested  parties 
with  owner  of  lot  to  pay  rental  so  long  as  build- 
ing on  lot  is  occupied  by  post  office,  not  exceed- 
ing 10  years,  in  absence  of  improper  means  in 
securing  location  of  post  office,  is  binding  and 
not  against  pulilic  policy.— Cherry  v.  City  State 
Bank,  159  P.  2lj3. 

«=9l38U)  (Wash.)  Where  a  contract  recited  a 
certain  consideration,  and  no  such  amount  was 
paid,  but  plaintiff  claimed  that  it  was  repre- 
sented by  services  performed  and  defendant 
claimed  that  the  recitation  was  for  purpose  of 
inducing  other  contracts,  plaintiff  was  not  estop- 

Sed  to  claim  full  consideration,  having  had  no 
eceitful  motive.— Hunter  v.  Byron,  159  P.  703. 
«=>I38(4)  (WashO  Where  a  contract  recited  a 
consideration,  defendant  could  not  plead  that 
such  consideration  was  recited  for  the  purpose 
of  inducing  other  contracts,  and  was  not  the 
true  consideration,  being  estopped  to  plead  his 
own  fraud.— Hunter  y.  Byron,  159  P.  703. 

XX.   OOKSTBVOTIOV  AND  OPERATION. 
(A)   General  Ralea  a{   Conatructlon. 

«=>I70(1)  (Okl.)  Where  three  parties  entered 
into  a  contract  to  pay  the  process  of  an  earlier 


«lbntMct  between  two  of  them  alone  to  the 
third,  and  the  term  "proceeds"  was  not  defined; 
the  definition  of  the  term  is  to  be  taken  from 
the  contract  between  the  two.— -Severns  v.  Eng- 
lish, 159  P.  917. 

®=>I72  (Okl.)  Contracts,  optional  as  to  one  par! 
ty,  are  strictly  construed  in  favor  of  the  party 
bound  against  the  other.— Warner  v.  Page,  159 
P.  264. 

(B)  Partiea. 

$=9l84  (Or.)  A  Joint  and  several  contract  ia 
with  each  promisor,  and  also  with  all  jointly, 
with  result  that  they  are  all  liable  jointly,  and. 
each  individual  la  liable  upon  his  separate  ol}- 
ligation,  and  that  they  may  be  sued  jointly  or 
severally  as  promisee  elects. — Anderson  v.  Stay- 
ton  State  Bank,  169  P.  1033. 

(F)  Compenaatlon. 

€=3235  (OkL)  Under  a  contract  providing  for 
the  deposit  in  a  bank  of  money  at  a  certain 
time,  sending  to  the  bank  an  unsigned  check  be- 
fore the  due  date,  or  sending  to  the  other  party 
to  the  contract  several  days  thereafter  a  signed 
check  payable  to  him,  is  not  such  compliance 
as  requires  acceptance  of  the  check. — Warner  r. 
Page,  159  P.  264. 

m.  MODIFIOATTON     AND     ICEROEB. 

^=>237(2)  (Utah)  Where  conditions  arise  not 
contemplated  under  an  excavation  contract,  ■ 
promise  of  extra  pay  is  supported  by  promise  to 
continue  the  work.— Straw  v.  Temple,  159  P.  44. 
Where  a  railroad  excavation  contract  provid- 
ed that  the  sides  of  a  cut  be  left  vertical,  but 
caving  of  the  banks  required  the  removal  of  ad- 
ditional dirt,  held  that  the  additional  work  was 
not  contemplated  in  the  original  contract,  and 
therefore  furnished  consideration  for  a  promise 
of  extra  pay.— Id. 

V.  PERFORMANCE   OR  BREACH. 

«=>205(1)  (Gal.)  A  contract  to  erect  a  build- 
ing for  ^,50o  upon  certain  land  is  not  substan* 
tially  complied  with  by  erecting  it  partly  upon 
an  adjoining  street  where  the  cost  of  correcting 
the  fault  would  exceed  (660.— Hcrdal  y.  Sheehy, 
159  P.  422. 

<S=s>303(l)  (N.M.)  That  one  has  reasonable  cauR« 
to  believe,  and  does  believe,  other  party  to  con- 
tract will  be  unable  to  perform  does  not  dis- 
charge or  excuse  the  first  party  from  perforn)- 
ance.— Gooch  v.  Coleman,  159  P.  945. 
®s»303(5>  (Cal.)  Where  a  contractor  construct- 
ed a  building  foundation  partly  in  the  street 
and  the  second  contractor  erected  a  building 
thereon  under  a  contract  to  build  wholly  upon 
the  owner's  lot,  held,  that  the  second  contractor, 
rather  than  the  owner,  should  bear  the  loss 
where  both  were  ignorant  o£  the  first  con- 
tractor's mistake.— Herdal  v.  fibeehy,  169  P. 
422.  ^ 

«=>3I6(1)  (Okl.)  Where  monejU'Vas  due  at  a 
certain  time,  the  return  by  bank,  payee  of  an 
unsigned  check,  requesting  that  it  be  made  pay- 
able to  the  lessor  and  properly  signed,  did  not 
estop  the  lessor  from  declaring  the  lease  at  an 
end  when  again  tendered  after  the  due  date,  es- 
pecially where  waiver  and  estoppel  were  not 
pleaded.— Warner  v.  Page,  159  P.  264. 
«=»322(2)  (Utah)  Where  plaintiff  sued  defend- 
ants, railroad  subcontractors,  for  excavating 
work  done  under  a  contract  between  them,  it  ia 
immaterial  that  the  railroad  company  allowed 
pay  for  a  less  amount  of  excavation  than  plain- 
tiff claimed  to  have  done. — Straw  t.  Temple,  159 
P.  44. 

(S53322(3)  (Wash.)  Evidence  held  to  show  no 
substantial  compliance  with,  but  repudiation  of, 
contract  to  support  plaintiff  during  his  life  in 
consideration  of  conveyance  of  land,  so  that, 
lie  contract  being  executory,  plaintiff's  suit  to. 
set   aside   the  conveyance  was   repudiation   by 
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Um,  and  he  was  entitled  to  decree.— Rotidd>iuh 
T.  Oanson,  159  P.  680. 

VI.  AOTIOMS    FOB    BREACH. 

«=>330(4)  (Or.)  A  joint  contract  is  with  all 
promisors,  so  that  all  must  be  sued  jointly  if 
dther  promisor  objects  to  suit  brought  against 
less  than  all.— Anderson  t.  Stay  ton  State  Bank, 
169  P.  1033. 

«=»333(6)  (Utah)  Where  plaintiff  ped  on  a 
railroad  ereavation  contract,  the  claim  that  de- 
fendant later  promised  extra  pay  for  removing 
additional  dirt  constitutes  a  separate  cause  of 
action,  which  should  be  pleaded  in  the  com- 
plaint—Straw V.  Temple,  159  P.  44. 
«=»349(3)  (TItah)  Where  plaintiff  sued  on  a 
contract  for  construetinR  a  portion  of  a  road- 
bed which  concededly  lay  between  portions  cov- 
ered by  other  contracts,  the  defendants  could 
locate  the  portion  involved  by  ahowins  the 
boundaries  named  in  the  other  contracts. — Straw 
T.  Temple,  169  P.  44. 

€=3350(1)  (Wash.)  Where  plaintiff  produced  a 
contract  wherein  defendant  acknowledged  re- 
ceipt of  the  consideration  and  agreed  to  repay  it, 
if  plaintiff  failed  to  secure  the  land  for  which 
the  contract  was  made,  and  showed  that  she  had 
failed  through  no  fault  of  hers,  she  made  a 
prima  facie  case.— Hunter  v.  Byron,  169  P.  703. 
4=>354  (Wash.)  In  action  by  assignee  of  an 
"exclusive  concession  to  serve  lunches,"  etc.,  for 
a  season,  "in  and  front  of"  a  building,  against 
his  landlord  and  two  other  tenants,  for  com- 
peting with  his  business,  findings  held  to  sup- 
port the  judgment  for  plaintiC— Dobrentai  T. 
Piehl.  169  P.  371. 

CONTRADICTION. 

See  Witnesses,  «=>406,  406. 

CONTRIBUTORY  NEGLIGENCL 

See  Negligence,  9=>6&-101. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Chattel  Mortgages;  Deeds;  Husband  and 
Wife,  <S=9l4,  47-^2,  267;  Indiana.  «=»15; 
Logs  and  Logging ;    Mortgages. 

CONVICTS. 

*=>6  (CaLApp.)  Under  Pen.  Code,  g  673,  touch- 
ing  suspension  o{  the  civil  rights  of  a  person 
sentenced  duidilit,iJmpri8onment,  a  defendant  is 
not  obliged  faj^^bmit  to  pendency  of  a  civil 
action  agains^lffci,  while  plaintiff  is  undergoing 
sentence  pursuant  to  a  conviction  of  felony,  but 
is  entitled  to  have  the  case  beard  and  deter- 
mined.—Castera  V.  Superior  Court  in  and  for 
Los  Angeles  County,  150  P.  735. 

CORPORATIONS. 

See  Banks  and  Banking,  «=3281;  Bills  and 
Notes,  €=>343;  Carriers;  Insurance;  Munic- 
ipal Corporations ;  Public  Service  Commis- 
sions; Railroads ;  Street  Railroads;  Tele- 
graphs and  Telephones;  Waters  and  Water 
Courses.  «=3l82-257. 

I.  nrcoBFORATioir  abb  obganiza- 

TION. 

^»3  (Mont)  The  essential  nature  of  a  corpo- 
ration as  general  or  mutual  cannot  be  affected 
by  statements  of  its  by-laws,  but  depends  on 
its  articles  of  incorporation.— Canyon  Creek 
Irr.  Diet  T.  Martin,  169  P.  418. 


XV;  OAFITAZ..  STOCK,  AKB  BXVX- 
BEHBI. 

(B)   Svbacriptlon   to  Stoek. 

<S=>M(10)  (Gal.App.)  Bven  If  failure  to  resell 
stock  at  certain  price  were  legitimate  ground 
for  rescission,  the  purchaser,  after  payment  on 
the  note  and  giving  a  new  note  after  expiration 
of  the  time  for  resale,  thereby  waived  that  cove- 
nant, or  was  estopped  from  setting  u-  breach 
thereof.— Majors  v.  Girdner,  159  P.  826. 

<e=>80(ll)  (CaLApp.)  Evidence  held  insufficient 
to  sustain  finding  that  note  in  suit,  given  for 
corporate  stock,  was  induced  by  irandv— Majors 
V.  Girdner,  159  P.  826. 

®=390(6)  (CaLApp.)  Evidence  held  to  show  exe- 
cuted contract  for  sale  of  corporate  stock.— 
Majors  V.  Girdner,  159  P.  826. 
®=392  (Cal.App.)  One  who  gave  his  note  for 
corporate  stodi;.  and  defended  action  thereon  for 
alleged  fraud,  and  sought  rescission,  was  under 
the  duty  of  returning,  or  offering  to  return,  the 
stock,  even  if  the  certificate  was  never  deliver- 
ed to  him.— Majors  v.  Girdner.  169  P.  826. 

Where  corporation  failed  to  issue  certificate 
of  stock  sold  defendant  and  he  tiiereby  lost 
dividends,  bis  only  remedy  was  to  counterclaim 
for  their  amount  against  suit  on  his  note  given 
for  price  of  stock. — Id. 

(O)  Issue  of  CertMe»tes. 

€=a94  (OaLApp.)  A  certificate  for  the  stock  of 
a  corporation  is  only  the  ervidence  of  the  own- 
ership thereof  and  merely  constitutes  proof  of 
property  which  may  exist  without  it— Majors  t. 
Girdner,  169  P.  826. 

When  the  corporation  approves  application 
for  purchase  of  stock  by  accepting  the  appli- 
cants note,  the  sale  is  coniplete,  and  title  is  in 
the  applicant,  though  certificate  does  not  issue. 
— Id. 

(I>)  TniKSfer  ol  Skarea. 

«a3l23(ll)  (OkL)  A  pre-existing  indebtedness  is 
not  sufficient  consideration  as  against  the  real 
owner  to  support  an  unauthorized  or  wrongful 
pledge  of  corporate  stock;  the  certificate  not  be- 
ing a  negotiable  instrument — State  Nat  Bank 
T.  Scales,  159  P.  926. 

Where  shares  of  stock  have  been  wrongfully 
pledged  to  a  bank,  and  on  the  faith  thereof  the 
bank  allows  the  obligor  to  overdraw  his  acconnt, 
and  such  overdraft  is  thereafter  paid,  the  bank 
cannot  hold  the  stock  against  the  real  owner.— 
Id. 

V.   MEMBERS   AND    STOOKHOIiDERS, 

(O   SatiiK  or  Dctendlnar  oa  BehaU  of  C*r> 
pontion. 

9=3207  (Cal.)  Only  a  stockholder  of  record  can 
maintain  an  action  to  quiet  title  for  the  benefit 
of  the  corporation. — ^Aalwyns  Law  Institute  v. 
Martin,  159  P.  158. 

(D)  Uablltty  tor  Corporate  Deltta  and 
Aota. 

^=»2I6  (CaL)  As  a  general  rule,  stockholder's 
liability  for  the  debts  of  the  corporation  is  de- 
termined by  the  charter  of  the  company  and  the 
laws  of  the  state  in  which  incorporation  was 
had. — Provident  Gold  Mining  Co.  v.  Haynes,  159 
P.  155. 

Liability  of  stockholder  for  corporate  debts 
according  to  laws  of  jurisdiction  in  which  busi- 
ness is  transacted  rests  upon  stockholder's  con- 
sent to  be  bound  by  such  laws,  inferred  from 
fact  that  by  becoming  a  stockholder  he  has  au- 
thorized the  officers  to  transact  business  in  such 
state.- Id. 

Stockholder  who  became  such  in  company 
whose  articles  authorized  it  to  do  business  in 
"any  other  state"  impliedly  consented  that  when 
they  selected  a  place  to  transact  oorj>orate  busi- 
ness they  should  have  power  to  bind  him  so 
far  as  the  Jaws  of  that  pmce  might  reqmre  so  as 
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to  subject  him  to  •  UakiUtjr  for  the  company's 
debts.— Id. 

VU.  GORPOAATE  POWERS  AHD 
LIABILITIES. 

JAi  Dztent  mnd  Bxernliie  of  Powara  la 
General. 

4=>388(2)  (Okl.)  Where  corporation  president 
arranges  with  bank  to  borrow  money  for  corpo- 
ration on  note  executed  by  corporate  treasurer 
and  amount  loaned  is  checked  ont  by  corpora- 
tion, it  is  liable,  regardless  of  whether  note  is 
Cfxecuted  as  required  by  corporate  by-laws. — 
Eureka  Pub.  Co.  t.  First  Nat.  Bank  of  Stig- 
ler,  159  P.  608. 

(B)  RepvcaentsttoB  of  Corp'oratton  br  Of- 
fleers    aad    Asrente. 

«=9426(10)  (Okl.)  Where  agents  obtained  stock 
sabflcriptioB  for  corporation  throaeh  fraud,  If 
the  company  accepts  benefits  of  misrepresenta- 
doDS,  it  is  liable  for  the  fraud. — ^McLean  t. 
Sonthwestem  Casualty  Ins.  Co.  of  Oklahoma, 
169  P.  860. 

▼m.  nrsoLVEKCT  and  receivers. 

*=9550(10)  (N.M.)  An  assignee  or  trustee  of  an 
insolvent  corporation  cannot,  without  express 
authority,  reoover  on  stockholder's  liability  un- 
der Code  1916,  <  403.— Clapp  v.  Smith,  159  P. 
62.S. 

«=»563r2)  (NJf.)  Tlie  recelyer  of  an  lBS<dT«nt 
oorpoiatlon  cannot,  without  ezprew  authori^, 
recover  on  stockholder's  Habilll?  under  Coda 
1916,  {  40e.-Olapp  T.  Smith,  169  P.  623. 

nC.  REINOORPORATION  Ain>  REOR- 
OAmZATION. 

4=9573(3)  (Wash.)  Minority  stockholders  who 
by  assent  agree  to  exchange  its  shares  for  shares 
of  a  corporation '  taking  over  its  assets  and  as- 
suming its  debts  held  estopped  to  complain  two 
years  after  the  conveyance  of  the  assets.— Qrant 
V.  Monterey  Gold  Miirfng  Co..  169  P.  896. 

XI.   DISSOLtTTIOH  AND  FORFEIT1TBE 
OF  FRANCHISE. 

«=3592>/2  (Wash.)  Kem.  &  Bal.  Code,  {  3715d, 
as  to  disposition  of  property  of  a  corporation 
stricken  and  dissolved  by  secretary  of  state  for 
nonpayment  of  license  fees,  held  modified  by  sec- 
tion 3715a,  as  amended  by  Laws  1911,  p.  135.  8 
1.— Grant  t.  Monterey  Gold  Mining  Co.,  159  P. 
895. 

@==>6I7(1)  (Cal.)  When  a  corporation  has  failed 
toj  pay  its  license  tax  and  a  forfeiture  of  /its 
charter  has  been  declared,  it  ceases  to  be  a  cor- 
poration.— Aalwyns  Law  Institute  v.  Martin, 
159  P.  168. 

«=»ei7(2)  (Cal.)  The  title  to  propeitv  of  a  cor- 
poration whose  charter  has  been  forfeited  vests 
in  the  former  directors  as  trustees. — Aalwyns 
Law  Institute  v.  Martin,  159  P.  168. 

One  becoming  owner  of  shares  in  a  corpora- 
tion after  forfeiture  of  its  charter  has  a  mere 
equitable  interest  in  the  assets  thereof. — Id. 
«s»6l9  (Wash.)  Rem.  ft  Bal.  Code,  {  3716a,  as 
amended  by  Laws  1911,  p.  135,  I  1,  held  to  per- 
mit stockholders  of  corporation  stricken  and  dis- 
solved by  secretary  of  state  for  nonpayment  of 
license  fees  to  close  Its  affairs  in  a  way  other 
than  by  drastic  sale  of  assets. — Grant  v.  Mon- 
terey Gold  Mining  Co.,  169  P.  89S. 
•»6I9  (Wash.)  Stockholders  of  a  corporation, 
parties  to  a  stipulation  that  all  the  assets  of 
the  corporation  should  be  turned  over  to  a  trus- 
tee for  administration,  had  no  right  to  retain 
any  of  the  assets  or  to  divide  them  among  them- 
selves.—Jensen  V.  Kohler,  159  P.  978. 

In  action  by  trustee  appointed  under  stipula- 
tion of  stockholders  to  recover  assets,  held  that 
the  issues  did  hot  involve  the  trustee's  admin- 
istration, so  that  evidence  for  defendant  as  to 


his  excessive  charges,  bad  taith,  etc.,  were  in- 
admissible.—Id. 

In  trustee's  action  to  recover  assets  of  cor- 
poration from  stockholders  where  evidence  ns 
to  an  alleged  understanding  that  trustee  should 
abandon  claim  was  conflicting,  and  where  no 
stipulation  was  entered  as  required  by  superior 
court  rule  lO,  and  the  trial,  court  made  no 
finding  thereon.  Supreme  Court  was  not  war- 
ranted in  finding  such   nnderstanding. — Id. 

A  trustee  appointed  by  stipulation  of  stock- 
holders, whose  charges  for  his  services  were 
claimed  to  be  excessive,  was  not  bound  to  pur- 
sue summary  method  of  adjustment  provided 
by  Rem.  tc  Bal.  Code,  |S  137,  138,  but  might 
maintain  an  action  to  enforce  trust  agreement 
against  parties  thereto. — Id. 

CORROBORATION. 

See  Criminal  Law,  «s»S10,  611;  Witneaaes,  «=> 
414. 

COSTS. 

See  Dismissal  and  Nonsuit,  <t=>37;  Divorce, 
«=»189;  Forcible  Entry  and  Detainer,  «=» 
47. 

V.  AMOimT,  RATE.  AND  ITEMS. 

€=»I72  (Wash.)  In  special  proceeding  for  sub- 
stitution of  attorneys,  superseded  attorney  is 
not  entitled  to  tax  attorney's  fee,  although  re- 
covering a  judgment  against  the  client  for  serv- 
Icee.— Gabrielson  v.  Qorin,  1B9  P.  387. 

VL  TAXATION. 

<S=>208  (Nev.)  Under  Rev.  Laws,  §  6387,  requir- 
ing clerk  to  tax  his  fees,  such  fees  shoulu  be 
taxed  in  favor  of  prevailing  plaintiff,  although 
his  bill  for  costs  was  properly  stricken. — Glock 
V.  Elgea,  169  P.  629. 

Vn.   ON  APPEAL  OR  ERROR,  AND  ON 
NEW  TRIAL  OR  MOTION  THERE- 
FOR. 

«=>260(1)  (Cal.)  Where  a  long  course  of  vexa- 
tious litigation  in  various  oases  reveals  that 
prosecutor  thereof  is  attempting  to  take  advan- 
tage of  unsuspecting  persons  by  undue  prolonga- 
tion of  cases,  damages  for  frivolous  appeal  will 
be  awarded  the  opposing  party.— Crane  v.  State 
Savings  &  Commercial  Bank,  159  P.  585. 
®=>264  (Nev.)  Under  Supreme  Court,  rule  6, 
par.  3  (154  Pnc.  viii),  the  court  has  no  jurisdic- 
tion to  consider  an  application  for  an  order  to 
retax  the  costs  on  appeal,  except  on  appeal 
from  a  decision  of  the  clerk  of  the  court. — ^In 
re  Hartung's  Estate,  169  P.  864. 

COTTON  COMPRESS  COMPANIES. 

See  Warehousemen,  4s>24. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Certiorari,  €=324;  Garnishment,  4=»17; 
Highways ;  Municipal  Corporations ;  Officers, 
«=>100;    Process,  «=9l9;    Statutes.  «=>7S. 

I.   CREATION,    ALTERATION.    EXIST. 

ENCE.  AND  POLITIOAL 

FUNCTIONS. 

€=>l  (Or.)  Counties  are  governmental  agendea 
of  the  state.- Mackenzie  r.  Dou^as  Oonnty,  160 
P.  626. 

IL  OOVERNMEITT  AND  OFFICERS. 

(A)   OrKanlaatton  and  Povrera  of  Qovera- 
meat  la  Oeacral. 

4=324  (Or.)  Since  counties'  are  governmental 
agencies  of  the  state,  where  the  state  by  enact* 
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ment,  impoaes  a  constitutional  obligation  on  the 
county,  the  county  must  fairly  meet  it. — Mac- 
kenzie V.  Douglas  County,  159  P.  625. 

Laws  1913,  p.  546,  }  12,  authorizes  audit  of 
•county  books  lor  years  prior  to  1914  only  if 
the  county  agrees  to  pay  the  expense  thereof, 
and  for  years  after  1914,  only  for  special  audita, 
other  than  the  atanual,  and  section  14,  author- 
izing employment  of  experts,  does  not  authorize 
the  insurance  commissioner  to  contract  with  ex- 
pert accountants  for  a  county,  independent  of 
itW  authorities,  so  as  to  render  the  county  liable 
for  the  cost. — Id. 

Laws  1913,  p.  546,  S  12,  as  to  audit  of  books 
of  any  "city,  county  school  district,"  etc.,  held 
to  be  construed  as  if  a  comma  were  present 
after  the  word  "county,"  so  as  to  apply  to  coun- 
ties.— Id. 

A  claim  for  compensation  of  experts  who  audit- 
ed county  books  cannot  be  allowed  under  Laws 
1913,  p.  545,  unless  the  complaint  shows  that 
the  insurance  commissioner  made  the  audit,  or 
that  the  county  officials  agreed  to  pay  therefor. 
-Id. 

<S=324  (Or.)  Under  Laws  1913,  p.  546,  {  10, 
providing  that  the  insurance  commissioner  shall 
at  least  once  each  year,  make  a  careful  audit  of 
books  of  each  county,  such  officer  is  not  restrict- 
ed to  making  examination  for  an  entire  year. — 
Berridge  v.  Marion  County,  159  P.  628. 

(D)  Oflloers  and  Agrenta. 

<e=s>65  (Wash.)  Const  art  6,  {  8,  requiring 
county  officers'  terms  to  be  two  years,'  must  be 
construed  in  connection  with  article  11,  S  6, 
empowering  the  I^egislature  to  prescribe  tbe  du- 
ties of  county  officers  and  fix  their  terms,  so 
that  the  Legislature  may  fix  the  term  of  jus- 
tices of  the  peace,  or  even  of  executive  and  ad- 
ministrative officers,  at  a  longer  period  than  two 
sears.— State  v.  Hamilton,  159  P.  879. 

m.  PBOPERTT,  CONTRACTS,  AND 

UABILXTIES. 

(B)  Oontnuita. 

4s>ll4  (Wyo.)  Where  a  county  board  did  not 
authorize  an  arbitration  agreement  entered  in- 
to by  county  attorney,  nor  ratify  such  agree- 
ment, it  was  not  binding  upon  the  county. — 
Kelly  V.  Board  of  Com'ra  of  Big  Horn  County, 
169  P.  1086. 

IV.  FISCAI.  HAKAGEMENT,  PUBI.IO 

DEBT,  SECTTRITIBS,  AND 

TAXATION. 

4e»I9I  (Or.)  Budget  Law,  requiring  county 
court  to  publish  estimate  of  amount  required 
toi  each  department  merely  requires  an  esti- 
mate of  how  much  of  the  general  tax  fund,  as 
distinguished  from  the  special  road  tax  fund, 
will  be  used  for  load  poiposes. — Honey  v.  Lane 
County,  159  P.  73. 

«=>I95  (Or.)  Under  L.  O.  L.  §S  937,  6278,  giv- 
ing county  courts'  authority  over  county  roads 
and  power  to  tax  for  general  county  purjwses, 
the  money  so  raised  may  be  Used  upon  county 
roads,  for  sections  6320,  6321,  authorizing  spe- 
cial tax  levies  for  "building^  and  improving" 
county  roads  is  not  an  exclusive,  but  merely  a 
supplementary,  method  of  raising  road  funds. — 
Roney  v.  Lane  County,  159  P.  73. 

^=9 1 96(4)  (Kan.)  Property  owners  and  taxpay- 
ers affected  by  tax  levied  under  Laws  1909,  c. 
eOl,  may  under  Code  Civ.  Proc.  {  265  (Qen.  St. 
1909,  i  5859),  enjoin  county  commissioners  from 
constructing  and  improving  road  under  that 
chapter. — Stevenson  v.  Board  of  Com'rs  of 
Shawnee  County,  159  P.  5. 

«s>l96(7)  (Kan.)  Petition  to  enjoin  county 
board  from  improving  a  road  under  Laws  1909, 
c.  201,  held  to  state  a  cause  of  action. — Steven- 
son V.  Board  of  Com'rs  of  Shawnee  County,  150 
P.  B.    • 


COUNTS. 

See  Pleading,  «=363. 

COURTS. 

See  Admiralty;  Appeol  and  tSrror,  4=>18S, 
1198 ;  Arbitration  and  Award,  «=a73 ;  Bank- 
ruptcy, ig=9295:  Certiorari,  <S=28;  Con- 
tempt ;  Criminal  Law,  i6=»Si-94,  1018 ;  Di- 
vorce, <S=>57,  327;  Equity;  Indians,  e=>27 ; 
Intoxicating  Liqnors,  «=>269;  Judges;  Jus- 
tices of  the  Peace;  Mandamus,  e=>2&-5i; 
Removal  of  Causes;  States,  9=f9;  Taxation, 
^=588. 

ZZ.   ESTABLISHMENT.    ORGANIZA- 
TION, AND  PROCEDURE  IN 
OENERAI.. 

(A)  Ore«ttoat  and  C*astl««U*B,  mad  Caart 
Oflleera. 

<8=»4I  (CaI.App.)  Prior  to  the  enactment  of 
Const,  art.  11,  {  8^,  police  courts  could  not 
be  established  by  freeholders'  charters. — Ehc 
parte  See  Kim  MTah,  159  P.  1060. 

IV.  COURTS  OF  LXBOTED  OR  ZK. 
PERIOR  JtTRISDIOTION. 

<S=>I90(9)  (CaLApp.)  Code  Cir.  Pnc.  f  583. 
'touching  dismissal  of  aedona  not  broaght  to 
trial,  does  not  apply  to  an  action  transferred 
to  the  superior  court  from  a  recorder's  court 
by  appeal  on  questions  of  both  law  and  fact, 
after  a  trial  upon  the  issues  joined  by  defend- 
ant's answer  filed  in  the  recorder's  court — hong 
V.  Superior  Court  in  and  for  San  Diego  County, 
168  P.  734. 

V.  COURTS  OF  PROBATE  JURISDIC- 
TION. 

<8ss>202(5)  (Okl.)  Where  notice  is  given  and  bond 
executed  and  approved  for  appeal  in  probata 
matter,  district  court  cannot  dismiss  appeal  till 
transcript  provided  by  Reir.  Laws  1910,  S  6S13, 
has  been  transmitted  to  district  court  for  filing. 
—In  re  Folsom's  Estate,  159  P.  751. 

Where  appellant  in  probate  toatter  has  neg- 
lected to  have  transcript  provided  by  Rev.  Laws 
1910,  §  6513,  timely  transmitted  to  district 
court,  appellee  may  invoke  remedy  provided  by 
section  6516,  to  have  trauacript  transmitted  and 
thereby  confer  jurisdiction  on  the  District 
C!ourt— Id. 

COVENANTS. 

See  Release,  $=>7,  37. 

in.   PERFORMANCE   OR  BREACH. 

^=>94  (Or.)  An  outstanding  title  does  not 
breach  a  covenant  of  seisin  going  to  a  para- 
mount right  to  the  fee  and  possession  until 
there  is  an  eviction  or  something  equivalent 
thereto. — Kreinbrin^  v.  Mathews,  159  P.  75. 

An  outstanding  right  of  dower  is  an  interest 
in  fee  covered  by  a  covenant  of  seisin.  Instead 
of  covenants  against  incumbrances. — ^Id. 
«Es>96(2)  (Or.)  An  outstanding  right  of  dower 
is  not  technically  an  incumbrapce,  but  an  in- 
terest in  fee  covered  by  a  ooveuant  of  seisin, 
instead  of  covenants  against  incumbrances.— 
Kreinbring  v.  Mathews,  159  P.  75. 
®=>96(4)  (Or.)  A  mere  incumbrance  such  aa 
an   outstanding  mortgage  breaches  a  covenant 

g gainst    incumbrances    when    the    deed    ia    da- 
vered. — ICreinbring  v.  Mathews,  159  P.  7B. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  iS=>994 ;  Criminal  Law, 
«s»823;  lOridence,  «=»588i  Witnesses,  «=» 
816,  380. 
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CREDITORS. 

See  Aasignmenta  for  Benefit  of  Oreditotfl;  Bank- 
ruptcy;   Fraudulent  Conveyances. 

CRIMINAL  LAW. 

6e«  Adultery  ;  Arrest ;  Ball:  Banks  and  Bank- 
ings, <e=>21 ;  ConRtitutional  Lew,  «=»4S,  268; 
Contempt;  Diatrict  and  ProsecutinK  Attor- 
ney*; Fines;  Fisb;  Homicide;  Indictment 
and  Information ;  Intoxicating  liquors,  ®=> 
138-236;  Jury,  ^»118:  Larceny;  Parent 
and  Child,  4e3>17;  FhjrslclaDS  and  Surgeons, 
4s»6;  Rape;  Beceiving  Stolen  Goods;  Rob- 
bery ;    Threats. 

Z.  NATURE  AND   EX.E1CX:NT8   Or 

OBIME   ANODEFENSES 

IN  OENEBAIb 

•a>2l  (Cal.)  Whether  a  criminal  intent  or 
suilty  Knowledge  is  an  essential  element  of  a 
statutory  offense  is  often  a  matter  of  construc- 
tion.—Ex  parte  Ahart,  159  P.  160. 

n.  OAPAOIT7  TO  OOlOflT  AND  BE- 
8PONSIB1XITT  FOR  CRIME. 

®:956  (Okl.Cr.App.)  Intoxication  is  Tolnntary 
unless  the  intoxicated  party  be  made  to  drink  in- 
toxicants by  force  or  coercion,  and  where  he 
merely  drinks  intoxicants  offered  him,  his  result- 
ing intoxication  is  voluntary. — Ferryman  v. 
State.  159  P.  937. 

XV.  JTTRI8DI0TION. 

«=>84(1)  (Cal.App.)  Enactment  of  Pen.  Code, 
£l425  (St.  1905,  p.  705),  and  repeal  of  Code 
Civ.  Proc  {  115,  by  St.  1907,  p.  682,  held  to 
repeal  Whitney  Act,  giving  police  courts  in 
cities  of  certain  size  exclusive  jurisdiction  over 
mlEdemeanors  committed  within  the  city,  so 
any  justice  of  county  might  hear  prosecution 
for  misdemeanors  committed  therein. — ^Ex  parte 
Yee  Kim  Mah.  150  P.  1060. 

Pen.  Code,  |  1425,  hdd  not  repealed  by  the 
freeholders'  diarter  of  the  city  of  Sacramento 
approved  in  1911,  creating  a  police  court,  so  any 
jostice  of  the  county  is  entitled  to  .jurisdiction 
over  misdoneauors  committed  within  city  lim- 
its.—Id. 

®=>90(3)  (Cal.App.)  A  justice  of  the  peace  is 
without  jurisdiction  of  an  offense  where  the 
punishment  is  imprisonment  in  the  penitentiary. 
—Ex  parte  Yee  Kim  Mah,  159  P.  lOOa 
«s>94  (CaLApp.)  St.  1915,  p.  606,  amending 
Penal  (;ode,  |  636,  as  to  illegal  fishing,  made  a 
misdemeanor,  held  to  prescribe  a  minimum 
punishment,  so  that  section  19  as  to  maximum 

Sunishment  does  not  apply,  and  therefore  the 
istrict  boMit  has  jurisdiction. — ^People  v.  An- 
derson, 159  P.  211. 

VII.   FORMER  JEOFARDT. 

«s»l78  (Wash.)  Under  Rem.  &  Bal.  Code,  K 
2814-2316,  2414.  2416,  held  that  dismissal  of 
information  in  justice  court,  charging  assault 
in  third  degree,  a  gross  misdemeanor,  did  not 
bar  prosecution  in  superior  court  on  information 
charging  assault  in  second  degree,  a  felony.— 
State  T.  Wickstrom,  159  P.  753. 

Vm.  PREUMINART  OOMFXJUNT,  AF. 
FIDAVIT.  WARRANT.  EZAHI. 
NATION.  COMMITMENT,  AND 
SmOCART   TRZAZ.. 

«s»224  (Nev.l  Under  Laws  1918,  c.  209,  |  2, 
and  section  9,  as  amended  bv  Laws  1916,  c. 
17,  as  to  preliminary  examination,  informa- 
tion, etc.,  accused  is  entitled  to  opportunity  to 
have  or  waive  preliminary  hearing.— State  v. 
Wells,  159  P.  520. 

$=>238  (Ker.)  Testimony  on  a  preliminary 
hearing  for  larceny  from  the  person,  held  in 
habeas  corpus   proceedings,   not   to   make   rea- 


sonable or  probable  that  the  crime  was  com- 
mitted by  accused  so  aa  to  constitute  the  suffi- 
cient cause  necessary  under  Rev.  Laws,  {  6987, 
for  holding  them  to  answer.— Ex  parte  Wil- 
liams.  159  P.  618. 

«=»252(1)  (Cal.App.)  A  justice  acquires  juris- 
diction of  a  prosecution  f6r  a  misdemeanor, 
though  the  complaint  bo  not  what  it  ought  to' 
be  as  a  criminal  pleading. — ^Albers  v.  Superior' 
Court  in  and  for  Humboldt  County,  159  P.  463. 
A  justice  is  not  ousted  of  Jurisdiction  of  a 
prosecution  by  allowing  motions  of  the  district 
attorney  to  dismiss  the  first  and  second  com- 
plaints for  purpose  of  amending  them,  even  u 
improper.— Id. 

«=»252(4)  (Cal.App.)  A  justice  was  not  ousted 
of  jurisdiction  hrejause  the  complaint  in  a  pros- 
ecution was  duplicitouB,  and  he  erred  in  refus- 
ing to  strike  out  one  of  the  counts. — ^Albers  v. 
Superior  Court  in  and  for  Humboldt  County, 
159  P.  463. 

(S30284  (Cal.App.)  A  justice  did  not  lose  jwv 
isdiction  because  of  failure  to  bring  the  prose- 
cution to  trial  within  the  period  after  filing  of 
complaint  provided  by  Pen.  Code,  {  1382,  that 
being  applicable  only  to  criminal  cases  prosecut- 
ed by  indictment  or  information. — Albers  v.  Su- 
perior Court  in  and  for  Humboldt  C<ounty,  169^ 
P.  453. 

4=9257  (CaLApp.)  A  justice  was  not  ousted  <* 
jurisdiction  because  of  the  jury's  failure  to- 
find  on  the  plea  of  former  jeopardy. — ^Albera  t, 
Superior  Court  in  and  for  Humboldt  County. 
159  P.  453. 

tX.  ARRAIGNMENT  AND  PIiEAS,  AND 

NOIXE  PROSEQUI  OB  DISOON- 

TZNUANOE. 

<S=»279  (Nev.)  The  objection  that  no  prelimt- 

nary  hearing  on  the  charge  was  had  or  waived, 
and  that  no  leave  of  court  was  obtained  for 
the  filing  of  the  information,  should  be  made 
before  entering  plea  of  not  guilty. — State  v. 
Wells,   159   P.   520. 

<8s>300  (CalApp.)  The  pka  of  "not  guilty"  ti 
a  criminal  charge  admits  of  any  defense  which 
the  facts  justlqr  except  former  jeopardy,  so 
that  defendant,  to  avail  himself  of  intoxicated 
condition  at  time  of  offense,  need  not  special- 
ly plead  it.— People  v.  Collis,  159  P.  229. 
<S=>30I  (Nev.)  A  motion  to  set  aside  a  plea  at 
not  guilty  to  interpose  a  plea  in  abatement  Is 
addressed  to  the  sound  judicial  discretion  of 
the  trial  court— State  v.  WelU,  159  P.  520. 

Z.  EVIDENCE. 

(B)   Faeta  la  laane  and  Relevant  to  Usncs, 

and  Rea  Uestie. 

•:»854  (Wash.)  Where  one  accused  of  murder 
pleaded  insanity  and  showed  in  substantiation 
thereof  his  prior  acts  and  conduct,  the  state 
was  not  limited  to  explanation  of  such  acts,  but 
could  show  other  acts  and  conduct  tending  to 
show  sanity.— State  v.  Spangler,  159  P.  810. 
<S=>366(4)  (CaLApp.)  It  is  not  error  to  refuse' 
to  strike  testimony  of  officer  to  whom  prosecut- 
ing witness  complained  of  the  robbery  that  such 
witness  was  excited  and  kept  saying  that  ac- 
cused was  the  one  who  robbed  him.— People  t. 
Pasqueria.  159  P.  173. 

(O)  Otl>«ir  OC«nses,  and  Charaetep  of  Ae>' 
eased. 

^9309(4)  (Cal.)  Admission  of  accused's  con-, 
fession  to  officers  of  another  forgery  in  which' 
he  was  implicated  is  error,  tending  to  prevent 
fair  trial  on  the  charge  of  forgery. — People  v.. 
Canfield,  159  P.  1046. 

^=>369(8)  (Cal.App.)  In  prosecution  .for  incest' 
with  one  daughter,  another  daughter  could  not' 
testify  to  his  sexual  relations  with  her,  as  tend-, 
ing  to  show  disposition  to  commit  such  a  crime.' 
-People  V.  Letoile,  159  P.  1057. 
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<S=37I(1)  (Cal.App.)  Criminal  intent  being  an 
essential  uf  the  offense  o{  making  and  uttering 
a  cbeclc,  knowing  funds  to  be  insufficient,  under 
Pen.  Code,  §  476a,  proof  of  other  similar  acts, 
before  or  after  that  charged,  is  relevant  to 
show  intent,  where  accused  denies  felonious  in- 
tent—People v.  Weir,  159  P.  442, 
«=»376  (Okl.Cr.App.)  It  is  error  to  admit 
eridence  of  the  general  reputation  of  accused 
for  the  commission  of  the  same  or  similar 
crimes  as  the  one  charged. — Cantrell  T.  State, 
159  P.  1092. 

(D)  Haterlnllty  and  Competeaey  la  Gea- 
eral. 

4=>393(1)  (Wash.)  Opinion  of  specialist  in  men- 
tal diseases  as  to  defendant's  sanity,  based  on  ex- 
amination prior  to  trial,  though  without  consent 
of  defendant's  attorneys  and  without  objection 
by  defendant,  is  admissible.— State  y.  Spangler, 
169  P.  810. 

(B)   Beat   aad    Seeondarr   and  Deiaonatra- 
tive  Bvldence. 

<8=400(4)  (CaLApp.)  Witness  may  testify  that 
accused  sifmed  a  name  other  than  his  own  to 
a  hotel  register,  such  evidence  being  of  an  act 
witnessed  and  not  of  the  contents  of  the  regis- 
ter.—People  T.  Ferrara,  159  P.  621. 

(F)  Admisaioaa,    Deolaratlona,    and    Hear- 
aay. 

4s»4l4  (CalApp.)  It  is  not  necessary  to  fix 
time,  place,  and  circumstances  of  alleged  state- 
ments of  defendant  by  first  questioning  him 
thereon,  since  they  are  original  evidence  against 
Wm  and  the  rules  as  to  impeachment  or  wit- 
nesses do  not  apply.— People  v.  Ferrara,  169  P. 
621. 

«=a>4l7(l)  (CaLApp.)  Statements  of  third  per- 
sons and  their  conversations  with  accused  and 
prosecuting  witness,  before  the  offense  and  on 
which  defendant  acted,  are  admissible. — ^People 
T.  Ferrara.  159  P.  621. 

(O)  A«ta    aad    Declaratlona    of    Conaplra- 
tora  and   Codefendanta. 

^=3422(1)  (N.M.)  Where  there  is  evidence  jus- 
tifying conclusion  that  different  persons  charg- 
ed witli  crime  are  acting  with  common  purpose, 
actions  and  declarations  of  each  are  evidence 
against  the  others. — State  v.  Orfanakis,  169  P. 

(I)   Oplnlan  Bvtdence. 

4=>484  (Wash.)  Opinion  of  expert  as  to  sani- 
ty of  accused,  based  on  testimony  of  a  few 
witnesses  in  whose  testimony  there  is  no  sub- 
stantial conflict,  is  admissible  if  it  ia  not  prob- 
able that  the  expert  and  the  jury  understood 
the  testimony  differently. — State  T-  Spangler, 
159  P.  810. 

(J)  Tcsttmony  of  Aceompltooa   and   Code- 
feadnnta. 

^=>5I0  (Okl.Cr.App.)  One  cannot  be  convicted 
on  uncorroborated  testimony  of  an  accomplice. — 
Martin  v.  State,  159  P.  940. 
«=>5II(2)  (CaLApp.)  Evidence  held  to  suffi- 
ciently corroborate  testimony  of  accomplice  in 
larceny  of  automobile,  being  in  itself  sufficient 
to  connect  accused  with  the  offense. — People  v. 
Hovis,  159  P.  222. 

«=36ll(2)  (Okl.Cr.App.)  The  corroborating  evi- 
dence must  in  itself  tend  to  connect  defendant 
with  commission  of  offense.- Martin  v.  State, 
169  P.  940. 


(K)  Confoaaloaa. 

4=9517(4)  (N.M.)  Under  the  evidence,  motion 
to  strike  out  testimony  as  to  confession  on 
ground  that  corpus  delicti  and  connection  of 
defendant  with  crime  had  not  been  shown  held 
properly  denied.— State  t.   Orfanakis,  169   P. 

4=9520(7)  (N.M.)  Where  substance  of  confes- 
■ton  was  made  before  witness  told  accused  it 


might  be  easier  on  Mm  to  tell  the  truth,  evi- 
dence of  the  confession  was  properly  admitted. 
— Sute  T.  Otfanakia,  169  P.  674. 

(L)    B-rldenoe  at  Preliminary  Exaialaatlon 
or  at  Vonaer  Trial. 

«=9543(2)  (CaLApp.)  On  a  showing  that  the 
deponent  had  left  the  state  and  would  not  re- 
turn, evidence  in  his  deposition  given  at  pre- 
liminary examination,  so  far  as  competent,  was 
admissible  under  Pen.  0>de,  §  869.— People  t. 
Pasqucria,  169  P.  173. 

(M)  'Welvht  aad  Snfllaleney. 

4=>560  (Okl.Cr.App.)  A  conviction  cannot  be 
rendered  in  a  haphazard  way,  for,  if  it  were  al- 
lowed, no  citizen's  liberty  would  be  secure,  for 
even  the  most  upright  might  become  the  victim 
of  hearsay  testimony.- Taggart  t.  State,  159  P. 
940. 

®=357l  (Okl.Cr.App.)  Defendant  was  entitled 
to  benefit  of  any  reasonable  doubt,  either  as  to 
guilt  of  any  offense,  or  of  particular  degree  of 
offense.— Smith  v.  State,  169  P.  668. 

XXt.  TRIAIb 

!B)  Oonrae  and  Condnot  of  Trial  la  Gea« 
■val. 

<&=3635  (Cal.App.)  Under  Const,  art  1,  i  13, 
giving  persons  accused  the  right  to  pnbhe  trial, 
the  public  cannot  be  wholly  excluded,  though 
some  may  be  excluded  to  prevent  crowding  and 
disorder.- People  v.  Letoile,  159  P.  1057. 
ig=»643  (Okl.Cr.App.)  The  trial  court  must,  on 
request  of  accuseds  counsel,  have  the  ofDcial 
reporter  report  all  proceedings  at  triaL — Cor- 
liss V.  State,  159  P.  1015. 
<S=655(5)  (OkLCr.App.)  Where  the  conduct  of 
defendant's  counsel  ia  improper,  the  court  should 
excuse  the  jury  before  administering  a  rebuke  or 
threatening  to  fine  or  imprison  him  for  oontemptt 
— Snutlx  V.  State.  159  P.  941. 

(O)  Reception  of  Kyldence. 

®=s>684  (OkLCr.App.)  Prosecutor  cannot  intro- 
duce on  rebuttal  testimony  which  should  have 
been  introduced  in  chief,  and  an  attempt  on 
rebuttal  to  rehash  the  testimony  is  error.— 
Corliss  y.  State,  169  P.  1016. 

(D)   Objeetloaa    to    Bvldence,    Motions    to 
Strike   Oat,  and   Exceptlona. 

$s>695(5)  (Ariz.)  Objection  that  no  time  was 
fixed  as  to  when  tiie  examination  took  place  is 
not  included  in  the  objection  of  incompetency, 
irrelevancy,  and  immateriality,  to  testimony  of 
examination  for  weapons  on  the  ground  where 
the  killing  had  taken  place.— Tafley  r.  State, 
159  P.  59. 

€=9696(3)  (Ariz.)  Refusal  to  strike  out  an  an- 
swer to  a  leading  question,  not  objected  to  be- 
fore answer,  held  not  an  abuse  of  discretion; 
the  answer,  that  defendant  said  he  would  get 
revenge,  meaning  the  same  as  answer  to  an* 
other  that  he  would  get  even.— TUley  ▼.  State, 
159  P.  59. 

(F)  Provtneo   of   Conrt   aad  Jnry   la    Oeaa 
eral. 

«s»747  (CiaLApp.)  On  a  conflict  of  testimony, 
the  jury  were  exclusively  judges  of  the  fact- 
People  V.  Bradfield,  159  P.  448. 
©=9761(12)  (Cal.App.)  Instructions  as  to  ef- 
fect of  utoxication  held  not  objectionable  as  in- 
vading the  province  of  tlie  jury  by  assuming 
that  accused  committed  the  crime,  but  that  they 
were  a  mere  abstract  statement  of  principle.— 
People  v.  Collis,  159  P.  229. 

'^\^ere  there  was  evidence  connecting  accused 
with  the  homicide  to  show  that  it  was  deliberate, 
wanton,  and  without  provocation,  but  there  was 
evidence  that  he  was  intoxicated  at  the  time, 
verdict  of  guilty  of  manslaughter  did  not  show 
the  other  evidence  to  have  been  disregarded  so 
as  to  indicate  error  in  instructions  on  intoxica- 
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tion  attacked  aa  aanunlng  that  aoensed  com- 
mitted the  homidde. — Id. 

«=3763,  764(8)  (N.M.)  An  instruction  that  if 
jury  believe  tliat  defendant  attempted  to  es- 
cape, the  inference  is  strong  or  slight  accord- 
ing to  the  sarrcunding  facts,  ia  properly  re- 
fused as  on  the  weight  of  evidence.— State  r. 
OrfanakU,  150  P.  674. 

(Q)  Ncecsaltjr,  ReqvIsltAa,  and  SnSoteney 
of  Inatractlona. 

4=>778(!9  (Okl.Cr.App.)  Instructions  authoris- 
ing acquittal  if  jury  oeliere  beyond  reasonable 
doubt  that  shooting  was  done  in  self-defense, 
or  that  defendant  did  not  fire  fatal  shot,  were 
erroneous  aa  placing  the  burden  of  proof  on 
defendant— Smith  y.  State,  1S9  P.  668. 
€=>783(1)  (CaLApp.)  Instruction  that  contra- 
dictory testimony  is  admissible  only  for  the  pur- 
pose of  impeaching  the  credibility  of  the  wit- 
ness, and  not  to  consider  it  as  evidence  of  the 
truth  of  such  statements,  is  properly  refused, 
such  evidence  being  of  truth  of  facts  stated 
therein.— People  ▼.  Ferrara,  159  P.  621. 

4s>783'/2  (CaLApp.)  Where,  under  general  ob- 
jection to  testimony  in  a  deposition  and  motion 
to  strike  it  as  incompetent,  the  court  struck 
out  statements  of  a  third  person  not  made  in 
defendant's  hearing^  its  refusal  to  instruct  the 
jury  to  "disregard  any  statement"  was  not  er- 
ror.—Peonle  V.  Paaoueria.  159  P.  173. 

^=»789(2)  (Mont)  It  is  not  error  to  instruct 
that  reasonable  doubt  most  be  .founded  on  rea- 
son end  not  arise  from  caprice  or  conjecture.— 
State  V.   Lewis,  169  P.  415. 

^=9800(2)  (Mont)  Although  some  instructions 
dnrine  murder  trial  used  the  words  "assault" 
and  assailant,"  it  was  not  error  to  refuse 
to  define  "assanlt,"  whose  meaning  may  be 
considered  to  b«  understood  by  the  average  Ju- 
ror.—State  V.  Lewis,  159  P.  416. 
^=»804(1)  (Mont)  Oral  directions  as  to  con- 
duct of  the  jury  in  the  jury  room  and  as  to 
form  of  verdict,  informing  the  jury  that  ver- 
dict must  be  unanimous,  are  not  erroneons.— 
State  V.  Lewis,  159  P.  415. 

4s>8i4(8)  (OkLCr.App.)  The  court  need  not  in- 
struct the  jury  on  defendant's  theory  nnless  there 
be  evidence  to  support  it— Perryman  t.  State, 
159  P.  937. 

«=>8I4(6)  (N.M.)  Where  there  is  evidence  of 
motive,  an  instruction  aa  to  effect  of  absence 
of  motive  is  properly  refused.— State  T.  Or- 
fanakis,  159  P.  674. 

«=>8I4(10)  (CaLApp.)  Where  defendant  him- 
self brought  out  the  fact  of  his  intoxication  at 
the  time  of  the  offense,  instructions  as  to  ef- 
fect of  intoxication  on  responsibility  for  the 
crime  are  applicable,  regardless  of  the  motive 
with  which  such  fact  was  shown.— People  v. 
CoIUs,  160  P.  229. 

«s>8l4(10)  (N.M.)  Evidence  held  insufficient  to 
rec^uire  instruction  as  to  effect  of  drunken  con- 
dition of  accused  at  time  of  homicide. — State  v. 
Orfanakis,  159  P,  874. 

«=>8I5(9)  (Utah)  An  instruction  that  the  evi- 
dence must  remove  all  reasonable  doubt  of  de- 
fendant's gnilt  is  improper  because  implying 
that  defendant  is  attended  only  by  a  reasonable 
doubt  of  his  gnilt  whereas  he  is  presumed  in- 
nocent—State V.  Brown,  159  P.  646. 

«=3823(9)  (Utah)  An  instruction  as  to  rea- 
sonable doubt  ignoring  the  presumption  of  in- 
nocence is  not  reversible  error  where  other 
portions  of  the  charjre  correctly  state  the  law. 
—State  ▼.  Brown,  159  P.  646. 
«B>823(12)  (Utah)  Befusal  to  instmet  that  a 
conflict  between  a  witness'  previous  statement 
and  Ms  testimony  might  be  considered  In  de- 
termining his  credibility  is  not  cnred  by  in- 
structing that  if  he  wiUfulUy  testified  falsely 


bis  entire  teatimony  might  be  disregarded. — 
State  y.  Brown,  150  PTMS. 
4=3823(17)  (Aril.)  In  view  of  other  instruc- 
tions, held,  conclusion  of  instruction  defining 
murder  in  the  first  degree  could  not  have  been 
understood  as  a  statement  that  defendant  was 
guilty.— TaUey  v.  State,  150  P.  69. 

(H)  B««Beata   tor   Inatrvcttona. 

«=>829(1)  (N.M.)  No  error  can  be  predicated 
on  refusal  of  instruction,  where  instruction  giv- 
en completely  covered  the  same  ground.— State 
V.  Orfanakis,  169  P.  674. 

(I)   Obleotlona   to  iBstmotlons  or  Refnaal 
Thereof,  mnd  Blxeeptlona. 

^s>844(l)  (N.M.)  An  exception  to  an  instruc- 
tion is  not  specific  which  asserts  that  it  is  con- 
trary to  law,  without  pointing  out  the  grounds 
of  legal  objections.— State  y.  Ortanakis,  169  P. 
674. 

(K)   Verdlot. 

«=>877  (N.M.)  Where  three  defendants  were 
indicted  for  murder,  but  only  one  was  tried, 
verdict  of  conviction  applies  only  to  the  one 
tried  though  caption  names  all  defendants.- 
State  y.  Orfanakis.  169  P.  674. 

Xm.  MOTIOHS   FO&   NEW   TBZAXi 
AKD  IK  ABBEST. 

«=s>9il  (CaL)  Const  art  6,  |  4¥,,  providing 
that  no  new  trial  shall  be  granted  for  erroneous 
admission  of  evidence  nnless  it  caused  a  mis- 
carriage of  justice,  does  not  take  from  the  trial 
court  the  discretion  to  grant  a  new  trial,  but 
is  applicable  only  on  liehalf  of  the  state  to 
sustain  the  court  in  denying  new  triaL — People 
V.  Canfield.  150  P.  1046. 

«=9038(1)  (Aris.)  Granting  a  new  trial  for 
newly  discovered  evidence  is  largely  in  the  trial 
court's  discretion.— Talley  v.  State,  160  P.  60. 
«=>938(1)  (OkLCr.App.)  An  application  for 
new  trial  for  newly  discovered  evidence  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
which  discretion  the  law  contemplates  should 
be  exercised  in  the  interest  of  justice.— Cantrell 
V.  State,  159  P.  1092. 

«=>939(1)  (Ariz.)  Defendant  held  not  entitled 
to  new  trial  for  newly  discovered  evidence,  tes- 
timony of  intimates,  which  he  could  have  pro- 
duced at  the  trial,  as  to  condition  of  his  finger 
before  the  homicide.— Xalley  v.  State,  159  P.  59. 

New  trial  should  not  be  granted  for  newly 
discovered  evidence,  where  diligence  to  discover 
and  produce  it  at  the  trial  is  not  shown.— Id. 
«=394l(l)  (Ariz.)  New  trial  -  should  not  be 
granted  for  newly  discovered  evidence  purely 
cumulative.— Talley  y.  State.  159  P.  59. 
(8=3942(1)  (Ariz.)  Befusal  of  new  trial  on  af- 
fidavit that  witness  admitted  perjury,  though 
her  testimony  was  corroborated,  held  not  error. 
-TaUey  v.  State,  159  P.  50. 

New  trial  should  not  be  granted  for  newly 
discovered  evidence  purely  contradictory. — Id. 
€=3944  (Ariz.)  Befusal  of  new  trial  for  newly 
discovered  evidence,  on  affidavits,  incredible  in 
view  of  claim  and  evidence  at  trial,  held  not 
error.- Talley  v.  State,  150  P.  60. 
4=3945(1)  (Ariz.)  New  trial  should  not  be 
granted  for  newly  discovered  evidence  unless  it 
18  such  as  to  render  a  different  result  probable. 
—Talley  v.  State,  150  P.  50. 
«=>945(1)  (OkLOrApp.)  When  a  motion  for 
new  trial  for  newly  discovered  evidence  is  made 
on  a  showing  that  strong  evidence  for  defendant 
has  been  discovered,  the  irourt  should  grant  a 
new  trial.— Cantrell  y.  State,  160  P.  1092. 
4=»957(1)  (Mont.)  A  verdict  cannot  be  im- 
peached by  affidavits  of  jurors  that  another 
juror  admitted  prejudice  while  in  the  jury  room, 
but  such  affidavits  may  impeach  only  when 
the  verdict  is  decided  by  chance  or  by  other 
means,  preventing  free  expression,  as  provided 
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by  R«T.  Codes,  K  6704,  '9360.— State  t.  Lewis, 
15»  P.   416. 

«s>96l  (Oal.)  It  is  for  the  trial  jud^e,  on  mo- 
tion for  new  trial,  to  determine  prejudicial  ef* 
feet  on  the  jury  of  evidence  erroneously  admit- 
ted.—People  T.  Canfield,  159  P.  1046. 

XV.   AFPEAX  AND  £BROR,  AND 
OEBTIORASI. 

(A)  Form    of    Retnedr,    Jartadletton,    and 

Hlarbt  »t  Be-rlew. 

®=3|0I4  (Cal.App.)  Judgment  of  a  justice  ap-. 
pealed  to  and  affirmed  by  the  superior  court 
cannot  be  reviewed  on  certiorari  by  the  Su- 
preme Court,  so  long  .as  the  judgment  of  the 
superior  court  stands. — Albers  v.  Superior 
Court  in  and  for  Humboldt  County,  159  P. 
453. 

^»iOI4  (Or.)  Where  a  defendant  perfected  his 
first  appeal  by  'serving  and  filing  the  notice  re- 
quired by  the  statute,  he  thereby  exhausted  his 
right  of  appeal,  and  it  was  not  within,  the  pow- 
er of  the  parties  to  stipulate  for  a  new  notice 
and  a  new  appeal.— State  v.  Kecney,  159  P. 
1166. 

^s»|OI8  (Cal.App.)  3%e  <mly  grounds  on  which 
jurisdiction  of  the  superior  court,  in  a  criminal 
case  appealed  under  Pen.  Code,  J  1466,  from  a 

i'ustice,  can  be  assailed,  are  that  the  justice 
lad  not,  or  exceeded,  jurisdiction, .  or  that  a 
vital  rale  of  practice  in  taking  the  appeal,  was 
not  observed. — Albers  v.  Superior  Conrt  in  and 
for  Humboldt  County,  169  P.  453. 

(B)  Presentation  nnd  ReBervntlon  in  I<on^• 
or  Conrt  of  Oronnds  of  Review. 

«=»I036(1)  (N.M.)  Where  court  and  counsel 
assume  that  testimony  would  be  connected  up 
to  show  conspiracy,  and  defense  failed  to  direct 
attention  oit  court  to  failure  to  do  so,  point 
cannot  be  raised  on  appeal,— State  v.  Orfanakis, 
159  P.  674. 

«=3l036(l)  (Wash.)  Objection  to  evidence  on 
any  ground  not  presented  to  the  trial  court  is 
not  available  on  appeal.— State  v.  Spangler,  160 
P.  810. 

«=»I036(2)  (Ariz.)  Objection  to  introduction 
of  garmenti^i  that  they  were  not  in  the  same 
condition  as  when  taken  from  deceased's  body, 
made  for  first  time  on  appeal,  held  too  late. — 
TaUey  v.  State,  159  P.  59. 
$=>I038(1)  (Mont.)  Error  alleged  in  giving  oral 
instructions  does  not  avail  where  no  objection 
was  made  at  the  time,  nor  exception  reserved, 
as  required  by  R^v.  Codes,  {  9271.— State  !v, 
I«wi8,  159  P.  415. 

«s»l0^8(3)  (N.M.)  Instruction  that  there  was 
no  evidence  as  to  involuntary  manslaughter 
will  not  be  considered  on  appeal,  in  absence  of 
exception  or  requested  instruction.— State  ▼. 
Orfanakis,  159  P.  674. 

<8=»l04e  (Mont.)  Laws  1915,  c.  135,  {  1,  dis- 
pensing with  necessity  of  exceptions  and  en- 
larging scope  of  Rev.  Codes,  I  6784,  stating 
what  shall  be  deemed  excepted  to,  does  not 
apply  to  criminal  cases  in  which  exceptions 
must  be  taken  under  Rev.  Codes.  §§  9340,  9346, 
0347,  9271.- State  v.  Lewis,  159  P.  415. 
®=>I048  (Okl.Cr.App_.)  In  reviewing  a  capital 
conviction,  the  Criminal  Court  of  Appeals  not 
only  reviews  the  errors  of  law  raised  by  excep- 
tions duly  taken,  but  must  consider  the  entire 
record,  and,  if  satisfied  that  the  verdict  is  con- 
trary to  the  evidence  and  the  law,  a  new  trial 
should  be  granted  regardless  of  exceptions. — 
Anthony  v.  State,  159  P.  934. 
$=>.l  056(1)  (N.M.)  Instruction  that  there  was 
no  evidence  as  to  involuntary  manslaughter 
will  not  be  considered  on  appeal,  in  absence  of 
exception  or  requested  instruction. — State  t. 
Orfanakis,  159  P.  674. 

<3=>I056(2)  (Mont.)  Error  alleged  in  giving  oral 
instructions  does  not  avail,  where  no- objection 
wag  made  at  the  tint,  not  exception  reserved 


as  required  by  Hev.  Oodea,  i  92Tl.'^tate  v. 
Lewis,  160  P.  415. 

(D)  Record  and  ProoeedlaBS  Rot  ta  Bee- 
ord. 

•«=»  1 086(11)  (OkLCr.App.)  To  obtain  reversal 
for  failure  of  trial  judge  to  have  official  re- 
porter take  down  all  proceedings  at  trial,  it 
IS  only  necessary  to  show  request  and  refusal. — 
Corliss  V.  State.  150  P.  1016. 
^=>  1 105(1)  (Aris.)  The  reporter's  transcript 
will  be  considered  in  a  capital  case,  though  not 
approved  by  trial  jadge.— Talley  ▼.  State,  150 

«^  1 1 06(8)  (Or.)  Under  L.  O.  L.  {|  1610,  1611, 
1621,  as  amended  by  Laws  1913,  p.  496,  an 
appeal  will  be  dismissed  for  failure  to  file  the 
transcript  within  the  time  prescribed  by  law, 
unless  the  failure  is  shown  to  be  due  to  the 
negUgence  of  the  clerk.— State  v.  Keeney,  150 
P.  1165. 

<S=3ll28(4)  (Okl.Cr.App.)  Where  there  ia  a 
controversy  as  to  whether  trial  judge  was  re- 
quested by  accused's  counsel  to  have  the  pro- 
ceedings at  trial  taken  down  by  the  official 
reporter,  proof  may  be  made  by  affidavit  of 
persons  familiar  with  the  facta.— Corlin  t. 
State,  169  P.  1016. 

(E)  Aaalarnment  of  Brrora  and  Briefs. 

<S=»II30(2)  (Mont.)  The  conrt  will  not  review 
sufficiency  of  evidence  further  than  to  examine 
it  generally,  where  the  appellant  does  not  par- 
ticularly point  dut  ita  insufficiency.— State  v. 
Lewis,  159  P.  416. 

<S=»II30(4)  (Okl.Cr.App.)  Where  accused,  who 
appealed  from  convicbon  of  violating  prohibitory 
law,  filed  no  brief  and  made  no  appearance,  on 
appeal,  and  it  appeared  that  appeal  was  atian- 
doned,  it  will  be  dismissed. — Kindman  v.  State, 
159  P.  944. 

(O)  Review. 

«=»II34(6)  (CaI.App.)  Though  it  was  error  to 
overrule  objection  to  evidence  of  statement  in 
deposition  taken  at  the  preliminary  hearing, 
when  deposition  was  offered  at  the  triaL  tie- 
cause  not  made  below  under  Pen.  Code,  |i  869, 
1345,  error  was  harmless  where  Uie  objection 
to  incompetency  of  the  testimony  of  witness  as 
to  statement  of  defendant  was  gronndleas. — 
People  v.  Pasqueria,  168  P.  173. 
^s>  11 37(3)  (Coil.App.)  Appellant  cannot  com- 
plain of  error  in  instmction  which  be  himself 
has  prepared  and  asked  the  court  to  present 
to  jury.— People  v.  Bradfield,  159  P.  4«. 
«=>II47  (Cal^pp.)  The  sentence  of  26  years 
imposed  for  rape,  while  equivalent  to  a  life  sen- 
tence in  view  of  defendant's  age,  is  a  matter 
resting  entirely  in  the  conscience  and  discretion 
of  the  trial  judge,  and  will  not  be  disturbed  on 
appeal  however  much  the  appellate  court  may 
doubt  its  propriety.- People  v.  Deatrick,  159  P. 
176. 

®=9|I49  (Nev.)  The  decision  of  the  trial  court 
on  motion  to  withdraw  a  plea  to  tiie  merits  of 
an  information  to  interpose  a  plea  in  abatement 
should  not  tie  disturbed,  where  Ita  discretion 
has  t)een  exercised  without  effecting  a  manifest 
injustice  and  without  improper  assumption  of 
jurisdiction.— State  v.  WeUs,  169  P.  620. 
®=>II53(4)  (Ariz.)  Permitting  leading  questions 
in  the  discretion  of  the  court  is  reviewable  only 
for  clear  abuse  of  audi  discretion. — Talley  t. 
State.  159  P.  69. 

<3=c3ll56(3)  (Ariz.)  Denial  of  a  new  trial  tor 
newly  discovered  evidence  in  the  court's  die- 
cretion  will  be  disturbed  only  for  abuse  clearly 
disclosed  in  the  record.— TaUey  r.  State.  Iw- 
P  59. 

«^  1 156(3)  (OkLGr.App.)  A  faUure  of  the  trial 
court  to  properly  exercise  ita  discretion  in  grant- 
ing a  new  trial  for  newly  discovered  evidence 
warranta  ' reversal.— Caatrell  Tr  State,  ISO -P.' 
1008.  - •    •-. 
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«s>l»g(S)  (N.]f.)  OrdiiiaiilSr  the  verdict  witt 
not  be  dUtnrbed  where  it  is  sopported  by  «ub- 
sUntial  eyidenoe.— Stete  t.  Orianakia,  160  P. 
674. 

«s>ll60  (CaLApp.)  If  evidence  acainst  defend- 
ant, considered  by  itself  withoat  regard  to  con- 
flicting evidence,  supports  the  verdict,  the  ques- 
tion is  one  of  fact  upon  which  the  decision  of 
the  jury  and  of  the  triBl  court  is  conclusive. — 
People  V.  Pasqoeria,  159  P.  173. 
,«=»ll66/a(l)  (Cal~App.)  Where  the  court  re- 
called the  prosecuting  witness  and  (questioned 
him  as  to  defendant's  acts,  such  questions  were 
not  prejudicial,  where  they  elicited  only  re- 
iteration and  were  in  the  nature  of  cross-ex- 
amination which  might  have  been  favorable  to 
accused.— People  v.  Pasqueria,  159  P.  l78. 
«»ll66"/a(3)  (Okl.Cr.App.)  FaUure  of  trial 
court  to  comply  with  request  of  accuaed's  coun- 
sel that  all  proceedings  at  trial  be  reported  by 
official  reporter  necessitates  reversal— Corliss  v. 
State,  159  P.  1015. 

^=>  1 1 68(4)  (Cal.App.)  In  prosecution  for  as- 
sault with  intent  to  murder,  striking  of  testi- 
mony that  upon  prior  meeting  of  parties  third 
party  had  told  defendant  what  other  party  had 
'said,  and  that  wife  of  other  party  bad-defendant 
covered  with  shotgun  loaded  with  lead  dippings 
during  the  meeting,  held  harmless  error.— Peo- 
ple V.  Bradfield,  169  P.  443. 
•3»II69(2)  (Cal.App.)  Brror  In  a  prosecution 
for  rape  in  excluding  correspondence  tending  to 
show  illicit  relations  between  prosecutrix  and 
a  man  other  than  defendant  held  not  prejudicial, 
where  other  evidence  showed  such  illicit  rela- 
tions beyond  dispute.— People  v.  Deatrick,  169 
P.  175.  »'  »'  "— 

«=»  1 1 69(5)  (CaLApp.)  Error  in  requiring  de- 
fendant in  a  rape  case  to  answer  on  cross-exam- 
ination whether  he  would  submit  to  a  physical 
examination  to  determine  his  impotency  held 
not  prejudicial,  where  the  court  instructed  the 
Jury  that  bis  refusal  to  be  examined  must  not 
M  considered  as  giving  rise  to  any  inference 
against  him  whatever.— People  v.  Deatrick,  150 
P.  175. 

*=»!  169(11)  (Okl.Or.App.)  It  is  prejudicial  er- 
ror to  admit  evidence  of  the  general  reputation 
of  accused  for  the  commission  of  the  same  or 
similar  crimes  as  the  one  charged.— Cantrell  v. 
State.  159  P.  1092. 

'«=3l  170(4)  (CaLApp.)  Error  in  restricting 
cross-examination  by  sustaining  objections  to 
questions  tending  to  elicit  competent  evidence  of 
hias  held  harmless,  where  the  same  matters 
were  fully  covered  by  other  questions  to  which 
answers  were  permitted.— People  v.  Deatrick, 
159  P.  175. 

«=»ll70i/2(5)  (Okl.Cr.App.)  Examination  of  ac- 
cused as  to  whether  he  had  previously  becai  ar~ 
rested  on  similar  charges  held  prejudicial. — 
Corliss  V.  State,  159  P.  1015. 

«=>|  172(2)  (Utah)  Refusal  to  instruct  that  a 
conflict  between  a  witness'  voluntary  admissions 
and  testimony  might  be  considered  in  determin- 
ing her  credibility  is  prejudicial  error,  where 
the  com^daining  witness  had  denied  accused's 
guilt  previous  to  the  trial  and  her  story  is  un- 
corroborated.—State  V.  Brown,  169  P.  645. 

Refusal  to  instruct  that  if  any  witness  bad 
made  statements  material  to  issues  conflicting 
with  his  testimony,  such  testimony  might  be 
disregarded  except  as  corroborated  by  other 
credible  evidence,  is  prejudicial  error  where 
the  complaining  witness  had  denied  accused's 
guilt  previous  to  the  trial  and  her  story  was 
not  oorrioborat«d<— Id. 

(H)  Determination  And  Dlspoattlon  of 
Canso. 


>II83  (Okl.Cr.App.)  Under  Bev.  Laws  1910,  { 
6003,  the  Criminal  Court  of  Appeals  may  modi- 
fy any  judgment  and  sentence  in  the  furtherance 


of  justice  by  redudng  tlie  sentence.- Anthony  v. 
State,  169  P.  934. 

While  the  power  to  pardon  is  an  act  of  grace, 
nevertheless  the  Criminal  Court  of  Appeals  may 
modify  judgment  in  the  interests  of  justice  by  re- 
ducing the  punishment  from  death  to  life  impris- 
onment.—Id. 

xvn.  puxisHMEirT  Ain>  pbeven- 

TlOHr   OF   CBDCE. 


1213  (CaLApp.)  A  fine  of  |500  for  illegal 
fishing  is  not  cruel  or  nnusnal  punishment 
within  the  prohibition  of  Const  art.  1,  t  6.— 
People  T.  Anderson,  169  P.  211. 

CROPS. 

See  Agriculture;  Landlord  and  Tenant,  4=9330. 

CROSS-EXAMINATION. 

See  Wltneasea,  «s>270, 

CROSSINGS. 

See  Ballroads,  <S=>  305-351. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

Sea  Criminal  Law,  «s»1218. 

CUMULATIVE  EVIDENCE 

See  Criminal  Law,  «3b941;  New  Trial,  «=9l04. 

CURATIVE  ACTS. 

See  Marriage,  «=>38. 

CUSTODY. 

See  Divorce,  <S=>303,  312 ;  Ouardian  and  Ward, 
«=>20,  SO;   Infants,  «=>19. 

CUSTOMS  AND  USAGES. 

See  Railroads,  «=»356. 

4=912(1)  (Cal.App.)  Practice  pf  defendant, 
unknown  to  plaintiffs,  to  charge  more  for  fire- 
proof storage  than  non-fireproof,  held  inad- 
missible on  the  issue  of  express  contract  for 
fireproof  storage.— Lynch  v.  Bekins  Van  &  Stor- 
age Co.,  169  P.  822. 

Customs  among  warehousemen,  undisclosed  to 
plaintiffs,  to  limit  liability  in  warehouse  re- 
ceipts, and  to  refuse  to  accept  goods  of  a  cer- 
tain kind,  held  inadmissible  in  action  for  value 
of  goods  burned  after  delivery  to  warehouseman 
and  before  issuance  of  receipt;  there  being  no 
question  of  misrepresentation  of  character  of 
goods. — Id. 

4=9(4  (Wya)  In  case  of  sale  with  express 
agreement,  custom  among  dealers  as  to  methods 
of  conducting  sales  and  as  to  giving  warranties 
is  immaterial.— Leltner  v.  Thayer,  159  P.  1084. 
4=3 1 7  (N.M.)  EMdence  of  a  custom  which  is  re- 
pugnant to  terms  of  express  contract  is  inadmis- 
sible.—Gooch  ▼.  Coleman,  169  P.  946. 

CUTTING  TIMBER. 

See  Injunction,  4=962. 

DAMAGES. 

See  Appeal  and  Error,  4s>1161;  Bills  and  Notes, 
4=9534;  Death,  4=991;  Eminent  Domain, 
4=9l24,  136,  203 ;  Forcible  Entry  and  De- 
tainer, ^930;  Landlord  and  Tenant,  4=949: 
Master  and  Servant,  4=9385,  405;  Municipal 
Corporations,    4=9400;     New   Trial,    4=975; 
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Sales,  4=»418;    Y«ndor  and  Pnictaaser,  «a» 
SSI;    Waters  and  Water  Courses,  «=»86. 

XZX.   OROTTNDS   Aim   81TBJEOTB   OF 
COMPENSATORT  DAHAOES. 

(A)  Dlreet     or     Remote*     Contingent,     or 
Prospective,  Consevnences  or  Losses. 

«=»28  (OkL)  Prospectiye  profits,  proximately 
reenlting  from  a  breach  of  contract,  are  recover- 
able in  an  action  for  damages,  where  the  amoont 
is  not  contingent  and  speculative. — Muskogee  Co. 
V.  Yahola  Sand  Co.,  159  P.  898. 
^=339  (Wash.)  Where  a  riparian  owner  occu- 
pied a  mill  site  and  shore  line  with  boom,  in- 
jury to  the  shore  line,  with  consequential  dam- 
ages to  mill  site,  gives  right  to  recover  for  in- 
juries to  mill  site  as  well:  the  property  being 
one  entire  property.— Clark  Lloyd  Lumber  Co. 
▼.  Puget  Sound  A  0.  Hy.  Co.,  159  P.  774. 
€=940(4)  (CaLApp.)  In  action  for  personal  in- 
juries, damages  because  plaintiff  had  been  un- 
able to  keep  up  her  payments  upon  land  pur- 
chased, and  so  had  lost  the  installments  already 
paid,  were  too  speculative  and  remote. — De 
Liere  v.  Goldberg,  Bowen  &  Co.,  159  P.  197. 
<S=949  (Kan.)  In  general,  there  can  be  no  re- 
covery for  fright  or  mental  anguish  unless  re- 
sulting in  or  accompanied  by  bodily  injury. — 
Whltsel  T.  Watts,  169  P.  401. 
^s»52  (Cal.)  Fright  is  an  element  of  damages 
where  it  accompanies  or  follows  a  wrongful 
physical  injury.— Easton  v.  United  Trade 
School  Contractinx  Co.,  159  P.  1»7. 

Mental  suffering  or  frieht  alone  will  not  sup- 
port an  action  for  dailiages. — Id. 
®=952  (Ean.)  Recovery  may  be  had  for  bodily 
injury  proximately  'resulting  from  extreme 
fright  caused  by  willful  wrong  or  act  so  grossly 
negligent  as  to  show  utter  indifference  to  con- 
sequence.—Whitsel  v.  Watts,  159  P.  401. 

(B)  AarsraTatlon,   Blltlatatlon,  and   Redno« 

tlon  of  liosa. 

4=962^  (Mont)  A     persoQ     bodily     injured 

through  another  s  fault  is  not  necessarily  bound 
to  submit  to  a  major  surgical  operation,  which 
may  or  may  not  result  in  a  betterment  of  his 
condition.— Stokes  v.  Long,  159  P.  28. 

yi.  MEASUItX!  OF  DAMAGES. 
(B)   Injnrtes   to  Property. 

4s>l05  (Okl.)  The  measure  of  damages  for  loss 
of  household  goods  and  wearing  apparel  is  such 
reasonable  value  as  they  hnd  to  the  owner,  con- 
sidering the  purposes  to  which  they  were  adapt- 
ed.—O.  E.  OYansfer  &  Storage  Co.  y.  Meill,  189 
P.  272. 

$=»I09  (Wash.)  Measure  of  damages  for  tres- 
pass, with  impairment  of  rip&rian  rights,  is  not 
difference  between  value  before  and  after  tres- 
pass: but  where  removable  things  were  put 
on  the  property  destroying  its  use,  was  the 
reasonable  cost  of  removing  and  restoring  the 
original  condition. — Clark  Llovd  Tjumber  Co.  y. 
Puget  Sound  &  C.  Ry.  Co.,  169  P.  774. 

(O   Breaeh  of  Contract. 

4=3120(1)  (Okl.)  Where  a  construction  company 
received  in  advance  from  plaintiff  a  sum  for  the 
construction  of  a  spur  track,  held  that,  the  con- 
struction company  having  defaulted  in  its  con- 
tract with  plaintiff  and  the  railroad  company 
having  refused  to  carry  it  out,  plaintiff  was  en- 
titled to  recover  the  amount  advanced  to  con- 
struction company.— Muskogee  Co.  y.  Tahola 
Sand  Co.,  169  P.  88a 

VII.  IITADEQITATE   AND   EXCESSIVE 
DAMAGES. 

4=>I32(6)  (Cal.)  Five  thousand  dollars  damages 
held  not  excessive  where  defendant's  automobile 
knocked  plaintiff  out  of  her  seat  in  a  buggy 
and  caused  one  or  two  miscarriages. — Easton 
V.  United  Trade  School  Contracting  Co..  159 
P.  697. 


«ss>l38  (Wash.)  Yetdlet  of  10,287.75,  for  im- 
pairment and  destruction  of  mill  site  and  ripa- 
rian rights,  held  exceaaive,  where  cost  of  res- 
toration to  original  condition  would  not  exceed 
t 2,500.— Clark  Lloyd  Lumber  Ca  y.  Pnget 
Jound  k  C.  By.  Co..  160  P.  774. 

Vni.  PI^ADINO.   EVIDENOE,   AND 

ASSESSMENT. 
(B)   Kvtdenea. 

€=3l69  (Wash.)  In  a  personal  injury  case  a 
plaintiff's  industrious  habits  may  be  shown  as 
bearing  upon  his  earning  power  and  the  amount 
of  the  damages.— Forsyth  y.  Wallace,  159  P. 
696. 

<S=>I74(8)  (OkL)  In  action  for  injuries  to  fruit 
trees  upon  plaintiff's  land  by  fire  started  by 
locomotive,  evidence  of  the  value  of  the  trees 
while  growing  on  the  land  is  competent  to  show 
the  amount  of  damage. — Chicago,  R.  I.  A  P. 
Ry.  Co.  V.  Swinney,  159  P.  484. 
^=>I85(3)  (Wash.)  Evidence  held  insufficient  to 
warrant  a  finding  that  plaintiff's  disability  from 
tuberculosis  of  the  shoulder  joint  was  the  re- 
sult of  an  injury  received  while  in  the  employ 
of  defendant— Anton  v.  Chicago,  M.  &  St  P. 
Ry.  Co.,  159  P.  115. 

Tuberculosis  of  shoulder  joint  of  plaintiff, 
which  developed  more  than  seven  months  after 
injury  suffered  while  in  defendant's  employ, 
held,  under  the  evidence,  not  the  natural  and 
probable  consequence  of  defendant's  negligence. 
—Id. 

(C)   ProeeedlncB  for  Aaseasment. 

9s>208(2)  (Utah)  Where  there  was  evidence 
that  defendant's  automobile  hit  plaintiffs  buggy 
with  some  force,  rendering  her  unconscious, 
Ae<d  that  whether  the  collision  proximately 
caused  a  miscarriage,  was  a  jury  question.^ 
Boeddcher  v.  Frank,  159  P.  634. 
€=>208(7)  (Mont)  It  is  always  a  question  tar 
the  jury,  on  the  evidence  in  any  case,  whether 
the  plaintiff  had  used  ordinary  care  and  dili- 
gence to  minimize  the  injurious  consequences  of 
his  injury  through  another's  fault— SUAes  T. 
Long,  1S6  P.  28. 

<S=>2I6(7)  (Okl.)  An  instruction  as  to  future 
pain  and  loss  of  future  wages  held  not  errone- 
ous, as  not  requiring  a  finding  that  the  dam- 
ages were  certain  to  result— Lisle  v.  Anderson, 
160  P.  278. 

(D)  Conpvtatlon  and  Amount,  Doable  and 
Treble  Damaces,  and  Reaalsaion. 

4=3228  (Wash.)  Brror  in  ordering  the  payment 
of  costs  by  defendant  for  continuance  not  re- 
quested, upon  plaintiff's  amendment,  held  not 
cured  by  ordering  a  remission  by  plaintiff  of 
$500  from  its  recovery.— Phoenix  Assur.  Coi,  T. 
Columbia  &  P.  S.  B.  COi.  158  P.  3t(8. 

DEATH. 

S««  losnrance,  4=9181. 

I.  EVIDENCE  OF  DEATH  AND  OF 
SVBVIVOBSHIP. 

4=>4  (Cal.)  While  a  person  unheard  of  for  a 
time  is  presumed  to  be  alive  until  expiration 
of  seven  years,  the  absence,  coupled  with  other 
circumstances  ma^  be  sufficient  to  prove  death 
at  a  much  earlier  time. — Western  Grain  St 
Sugar  Products  Co.  y.  Pillabury,  169  P.  423. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(A)  Rlfcbt  of  Action  and  Detenaea. 

4s>25  (Wash.)  The  right  in  the  widow  and 
children  to  maintain  an  action  under  Rem.  & 
Bal.  Code,  i  194,  and  |  183,  providing  for  ac- 
tions for  personal  injuries  and  deatli  by  widow 
and  children  snd  heirs  or  representatives,  is 
barred  by  a  release  and  satisfaction  given  by 
the  person  injured  of  hia  right  of  action  for  the 
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injury.— Brodle  v.  Waahisgton  Water  Power 
Co.,  159  P.  791. 

«=>32  (Otd.)  In  action  for  employe's  death, 
proof  that  tne  action  is  prosecute*  for  Ae  ben- 
efit of  the  class  of  dependents  limited  in  Civ. 
Code,  S  1970,  is  necessary  only  in  actions  based 
upon  uat  section,  and  not  in  actions  baaed  up- 
on Code  Civ.  Proc  {  377.— Gonsalves  t.  Pe- 
talnma  &  S.  K.  Ry.  Co.,  159  P.  724. 

A  cause  of  action  for  death  founded  upon  em- 
ployer's negligence  may  be  broupht  under  Code 
CSt.  Proc.  {  877  and  need  not  be  brought  for 
benefit  of  dependents  under  Cir.  Code,  f  1970. 
—Id. 

(D)  Fleadlaar  aad  Bvidenee. 

«S976  (OkL)  In  action  tor  neglixest  death  of 
servant,  recovery  may  be  had  on  circumstantial 
evidence  if  sufficient  to  prove  master's  negu- 
gence  culminating  in  death. — E^  Smith  8c  W.  R* 
C3o.  V.Knott,  159  P.  847. 

(B)  Dsnaaacea,  rorfeltnre.  or  Vine. 

«=99l  (Okl.)  In  an  action  for  wrongful  deatii 
of  plaintiffs  son,  an  instruction  that  in  oMsid- 
ering  damages  the  jury  might  consider  the  f jict 
that  plaintiff  inherited  an  allotment  belonging 
to  the  son  is  erroneous.— Missouri,  K.  &  T.  Ry. 
Co.  V.  James,  159  P.  1109. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  Bank- 
ruptcy: Fraudntont  Conyeyancea;  Husband 
and  Wife,  «8=»149;  Partnership,  i8a>187;  Prin- 
cipal and  Surety,  «ss>lfi9-172;    Subrofatlon, 

«S=>7. 

DECEIT. 

See  Fraud. 

DECLARATION. 

See  Pleading,  «=>68. 

DECLARATIONS. 

See  Criminal  law,  «=»414-422;  Evidence,  «=» 
271;   Principal  and  Agent,  «=»22,  122. 

DEEDS. 

See  Cancellation  of  Instruaents;  Champerty 

and    Maintenance;     Covenants;  Fraudulent 

Conveyances;     Indians,    €=3l6;  Mortgages; 
Taxation,  «=»788. 

m.  OOirSTBUGTIOH  Ain>   OPERA- 
TIOH. 

(A)   General   Bvles  of  ConatmottoB. 

«s>90  (CaI.App.)  A  deed  is  to  be  construed  like 
any  other  contract,  and  its- intent  arrived  at 
^  a  consideration  of  the  entire  instruments— 
Whitcomb  y.  Worthing.  159  P.  613. 

(B)  Property  ConTeyed. 

«=9ll8  (CaljVpp.)  In  city's  condemnation  pro- 
ceeding, where  defendant  claimed  title  to  part  of 
the  land  sought  to  be  condemned,  evidence  held 
not  to  show  that  the  city's  title  had  been  divest- 
ed by  its  deed  to  one  under  whose  will  defendant 
claimed.— Johnston  y.  Ci<7  of  Los  Angeles,  169 
P.  873. 

(O  BiBtatea  and  Intereata  Created. 

«s»l24(3>  (Cal.)  Where  a  deed  conveys  prop- 
erty to  the  grantees  and  their  heirs,  forever,  a 
subsequent  provision  that  the  grantees  may  not 
sell  or  mortgage  it  during  their  natural  lives, 
but  may  devise  it  is  void  because  repugnant  to 
the  granting  clause.— Bonnell  v.  McLaughlin, 
159  P.  590. 

«s>l2g(l)  (GaLApp.)  A  deed  providing  that  the 
'grantee    should    hold    the    property    until   his 


death,  when  it  should  revert  to  the  grantor's 
heirs,  h«ld  to  convey  only  a  life  estate.— Whit- 
comb V.  Worthing.  169  P.  613. 

rv.  PZ.EASIirG  AKD   EVIDEHOE. 

«=>I90  (Cal.)  Where  a  wife,  after  separation, 
seeks  to  set  aside  a  deed  for  fraud  and  duress, 
the  issue  of  undue  influence,  not  being  pleaded, 
is  not  raised.- Tanforan  v.  Tanforan,  159  P. 
709. 

®=>I94(2)  (Kan.)  Presumption  of  delivery 
arises  from  possession  of  deed  by  grantee,  even 
in  absence  of  evidence  that  it  was  obtained  prior 
to  death  of  grantor. — Malaney  v.  Cameron,  159 
P.  19. 

Evidence  held  insufficient  to  overcome  pre- 
sumption of  delivery  arising  from  possession  of 
deed.— Id. 

«=>208(1)  (Wyo.)  In  action  based  upon  award 
of  arbitrators,  and  upon  general  allegation  of 
damages  caused  by  location  of  road,  evidence 
held  insufiScient  to  show  that  deed  executed  by 
plaintiff  when  the  arbitration  agreement  was 
made,  conveying  a  right  of  way  for  road,  waa 
ever  delivered  to  county. — Kelly  v.  Board  of 
Com'rs  of  Big  Horn  County,  159  P.  1086. 
«ss208(6)  (Wyo.)  In  action  ba^ed  upon  award 
of  arbitrators,  and  upon  general  allegation  of 
damages  caused  by  location  of  road,  evidence  held 
insufficient  |to  show  that  deed  executed  by  plain- 
tiff vrben  the  arbitration  agreement  was  made 
conveying  a.  right  of  way  for  road,  was  ever 
delivered  to  and  accepted  by  county.— Kelly  v. 
Board  of  Com'rs  of  Big  Horn  County,  159  P. 
1086. 

<S=32II(4)  (CaLApp.)  In  action  by  father  to  set 
aside  a  deed  to  his  daughter,  alleged  to  have 
been  procured  by  fraud  and  misrepresentation 
and  by  undue  influence  upon  him  when  feeble 
and  incompetent,  evidence  heli  to  aupport  find- 
ing for  plaintiff.- Soule  v.  Wyatt,  159  P.  447. 

DEFAULT. 

See  Appeal  and  Error,  9=3957;  Judgment,  •s* 
94-262. 

DEFICIENCY  JUDGMENT. 

See  Mortgage*,  «=>55S,  669. 

DELEGATION  OF  DUTY. 

See  Master  and  Servant,  «=»1X)3. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  ^s>63,  64;  Eminent 
Domain,  4=>10. 

DELIVERY. 

See  Bills  and  Notes,  <g=s»64;  Deeds,  *=9l94, 
208;    Sales,  «s»140-153. 

DEMAND. 

See  Mandamus,  <S=»154;  Vendor  and  Pur- 
chaser, 9=3299. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  9s»400. 

DEMURRER. 

See  Appeal  and  Error,  «=»680,  927:  Indictment 
and  Information,  <E=>163;  Pleading,  «=»204- 
216;  Trial,  «=»156. 

DEPARTURE. 

See  Pleading,  <S=9l80. 
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depositaries: 

€=>7  (Okl.)  Where  depositary  bond,  executed 
under  Rev.  Laws  1910,  §  ISM,  contains  stat- 
utory conditioiis  and  other  condition*  tending 
to  limit  liability,  the  statutory  conditions  will 
be  upheld  and  the  others  treated  as  surplusage. 
— Western  Casualty  &  Guaranty  Ins.  Co.  v. 
Board  of  Com'rs  of  Muskogee  County,  169  P. 
655. 

0=>I3  (Okl.)  One  who  guarantees  by  bond  the 
payment  of  public  funds  deposited  in  bank 
designated  as  county  depositary  under  Rev. 
Laws  1910,  f  1540,  may  not  defeat  liability  by 
showing  that  such  designation  was  irregular  or 
illegal. — Western  Casualty  &  Guaranty  Ins.  Co. 
V.  Board  of  Com'rs  of  Muskogee  County,  159 
P.  656. 

DEPOSITIONS. 

«=»8  (Cal.)  Under  Code  Civ.  Proc.  J  595,  in 
suit  to  quiet  title,  application  of  a  defendant 
for  a  commission  to  take  plaintiff's  testimony 
held  properly  denied.— Cobe  v.  Crane,  169  P. 
687. 

DEPOSITS. 

See  Banks  and  Banking,  4s»129;    Taxation, 
«=9879. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,   9=>21,  22;    Dower;    Executors 
and  Adminiatrators;    Taxation,  4s»879,  893; 

Wills. 

Z.   NATimz:  AND  OOtmSE  IH  OEN- 
ERAX.. 

4s>l  (Cal.)  Right  of  inheritance  Is  governed 
wholly  by  statute.— In  re  Darlinx'a  Estate,  159 
P.  606. 

®s>8  (Mont)  Right  acquired  by  appropria- 
tion of  certain  number  of  miner's  inches  for  ir- 
rigation of  desert  claim  was  property,  and  pass- 
ed on  at)propriator's  death  to  nis  sncceasor. — 
Moore  v.  Sherman,  169  P.  966. 

n.  PEBsonrs  entitled  and  theib 

RESPECTIVE  SHARES. 

(A)   Heirs    and  Next   ot   Kin. 

«=»30  (Okl.)  Under  Rev.  Laws  1910,  S  8418 
(Laws  1909,  c.  35,  {  1,  snbd.  S),  where  parents 
have  separated,  a  parent  cannot  inherit  as  sole 
heir  from  a  minor  dying  without  issue,  unless 
shown  to  have  borne  practically  the  entire  bur- 
den of  parental  duty  and  maintenance  toward 
such  minor  at  his  death  during  substantially  the 
full  period  of  separation. — Bruce  v.  Mcintosh, 
159  P.  261. 

Under  Rev.  Laws  1910,  f  8418  (Laws  1909,  c. 
35,  i  1,  sobd.  3),  where  the  parents  of  a  de- 
ceased minor  had  been  separated  one  or  two 
years  at  the  time  of  his  death,  a  parent  who 
had  maintained  him  during  that  time  took  all 
bis   estate.— Id. 

DESERTION. 

See  indictment  and  Information,  •ssl^S. 

DETAINER. 

See  Landlord  and  Tenant,  «s>288. 


DISBARMENT. 

See  Attorney  and  (Client,  «=»44-61;    Judges, 


DETINUL 


See  Replevin. 


DILIGENCE 

See  Criminal  Law,  9s>939. 

DIRECTING  VERDICT. 

See  Trial,  «s>168,  178. 


DISCHARGE. 

See  Compromise  and  Settlement;  Garnishment, 
«=s>195;  Master  and  Servant,  <8=>36-40; 
Principal  and  Surety,  «=al00-129;    Helease. 

DISCUIMER. 

See  Estoppel,  «s»71. 

DISCOVERY. 

ZZ.  VNDEB  STATUTOBT  PROVI- 
SIONS. 

(A)  Interrosatvilca    and    Examination    «t 
Partlea  and  ot  Otbor  Peraona. 

€=»30  (Utah)  Under  the  statute  district  court 
in  condemnation  action  baa  ami>Ie  power  to 
make  an  order  on  plaintiff's  motion  leqniring 
all  the  corporation  defendants  to  permit  plain- 
tiff to  obtain  a  full  discovery  and  development 
of  all  relevant  and  material  facts. — Eetcbum 
Goal  Co.  V.  District  Court  of  Carbon  County^ 
159  P.  737. 

«s>SI  (Utah)  Motion  of  plaintiff  in  condemna- 
tion action  for  order  requiring  defendants  to 
permit  inspection  of  books,  contracts,  mort- 
gages, documents,  papers,  memoranda,  corre- 
spondence, bonds,  etc.,  in  poaaesrion  or  under 
control  of  any  of  defendants,  waa  too  sweeping 
and  Indefinite.— Ketchum  Goal  Co.  v.  District 
Court  ot  Carbon  County,  169  P.  787. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  9=>964-982;  Contin- 
uance, ®=»12;  Criminal  Law,  $=3301,  911, 
938,  1147-1156;  Injunction,  «=s>135;  Manda- 
mus, €=728;  New  'rrial,  ®=>6;  Pleading,  e=> 
236;   Trade-Marks  and  Trade-Names,  «s>85. 

DISFIGUREMENT. 

See  Muter  and  Servant,  «a>386. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  4s»886,  480,  77&-807; 
Criminal  Law,  «s»l78,  1106;  Judgment,  «=> 
570;  Trial,  «SB>16S,  166,  419. 

I.  VOZ.1TNTART. 

<S=s>l2  (Okl.)  Under  Rev.  Laws  1910,  |  5126. 
plaintiff  on  payment  of  costs  may,  at  any  time 
before  a  petition  claiming  affirmative  relief  baa 
been  filed,  dismiss  the  action. — Davis  v.  Mimey, 
159  P.  1112. 

®=»37  (Okl.)  Voluntary  dismissal  by  plaintiff 
does  not  become  effective  unless  the  coats  are 
paid.— Davis  v.  Mimey,  159  P.  1112. 
ie=»40  (Okl.)  Voluntary  difeimissal  by  idaintiS 
before  petition  claiming  affirmative  reUef  has 
been  filed  becomes  effective  on  filing  of  written 
dismissal,  regardless  of  any  entry  <d  order.— 
Davis  T.  Mimey,  169  P.  1112. 

n.  nrvoLnvTART. 

4=»JS7  (GaLApp.)  The  remedy  in  case  of  alleg- 
ed improper  service  is  by  motion  to  quash  the 
summons  and  not  by  motion  for  dismissal  ot 
complaint— Roberts  v.  Superior  Court  of  Cali- 
fornia, in  and  for  Stanislaus  County,  159  P. 
466. 

€=958(3)  (Or.)  Where  a  complaint  has  been 
properly  stricken  for  want  of  a  verification,  with- 
out leave  to  amend,  dismissal  of  the  suit  follows* 
as  a  matter  of  course,  irrespective  of  the  reasons 
therefor  given  by  the  presiding  judge.— Claik  ▼. 
CUrk,  159  P.  m. 
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DISSOLUTION. 

See  Banks  and  BanUng,  $=3281 ;  Corporations, 
«=>592 1^-619;    Husbaiid  and  Wife,  «=s>272. 

DISTRIBUTION. 

See  Executors  and  Administrators,  4s»815. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

«s>2(5)  <CalApp.)  Under  PoL  Code,  §  996,  de- 
daring  an  office  yacant  upon  the  occupant's 
resignation,  and  section  995,  requiring  a  county 
officer's  resignation  to  be  given  in  writing  to  the 
supervisor's  clerk,  held  that  a  district  attorney's 
resignation  was  effective  when  delivered  to  the 
clerk,  notwithstanding  its  revocation  before  ac- 
ceptance by  the  board.— People  v.  Marsh,  159 
P.  191. 

Under  Pol.  Code,  it  995,  996,  held,  that  a  dis- 
trict attorney's  resignation  was  effective  when 
delivered  to  the  clerk,  notwithstanding  its  revo- 
cation before  acceptance  by  the  board.— Id. 

A  resignation  of  a  district  attorney,  stating 
that  it  was  to  be  effective  when  filed  with  the 
clerk  of  the  Board  of  Snpervisors,  ia  "filed" 
when  delivered  to  the  clerk  and  raouTed  ttj  bim 
for  the  purpose  intended. — Id. 

DISTRICTS. 

See  Statea,  «s»27. 

DIVERSION. 

S«e  Waters  and  Water  Cooraes,  «s»8ei, 

DIVORCE. 

See  Marriage,  9s>40. 

I.   KATURE  Aim  FOBM  OF  REMEDT. 

^=33  (N.M.)  The  ecclesiastical  law  of  England 
in  regard  to  marriage  and  divorce  has  not  been 
adopted,  and  does  not  apply  unless  incorporated 
into  statutes;  therefore,  where  there  is  no 
statutory  authority  to  grant  limited  divorces, 
auch  divorce  cannot  be  granted. — Hodges  v. 
Hodges,  159  P.  IjOOT. 

IV.  rcrBxamcTzon,  pbooeedjhob, 

AMD  BEI.ZEF. 
|A)  Jarladietlom,  Tenne,  and  Umltatloms, 

<e=957  (Okl.)  The  tribal  courts  in  the  Choctaw 
Nation  could  grant  divorces  until  the  passage  of 
Act  Cong.  April  24,  1904 ;  Act  Cong,  June  28, 
1898,  i  28,  never  becoming  effective.— Zimmer- 
man V.  Holmes,  159  P.  303. 

(G)  Appeal. 

«s>l7&  (OU.)  Where  plaintiff  was  denied  a  di- 
vorce but  her  husband  was  granted  a  divorce, 
and  plaintiff  voluntarily  accepted  payment  of 
tlie  alimony  awarded,  she  is  estopped  to  appeal 
from  the  judgment— Xates  v.  Zates,  159  P.  1107. 
«=»I84(3)  (Wash.)  Since  an  action  for  divorce 
is  triable  de  novo  on  the  whole  record  on  ap- 
peal, it  is  immaterial  whether  findings  of  fact 
by  the  court  below  support  its  decree.— Clark 
V.  Clark,  159  P.  702. 

^s»l84(4)  (CaL)  On  appeal  from  divorce  judg* 
ment  baaed  on  denial  of  motioii  to  open  default, 
bill  of  exceptions  containing  no  record  of  oral 
testimony,  which  it  appeared  was  given  at  hear- 
ing of  motion,  and  order  recitiqg  that  court 
was  "fully  advised  in  the  premises,"  it  was 
presumed  that  the  nndiacloaed  testimony  was 
sufficient  to  support  Uie  order.— McDonald  y. 
McDonald,  159  P.  426. 

(H)  Fees  sad  Coats. 

43>I89  (N.M.)  In  divorce  cases  it  is  ordinarily 
the  duty  of  the  husband  to  furnish  means  to 


the  wife  to  maintain  or  defend  her  rights,  and 
the  costs  therein  Will  not  be  ai>portioned.— Ful- 
len  v.  FuUea,  169  P.  952. 

V.  AI.IMOinr,  AIXOWANCES,  Ain> 
DISPOSITION    OF    PROPERTY. 

«=5>252  (CaLApp.)  Under  Civ.  Code,  §  146, 
subd.  1,  it  is  not  improper  where  a  husband  ob- 
tains divorce  for  his  wife's  extreme  cruelty  to 
award  him  more  tiian  one-half  of  the  community 
property,  though  the  wife  was  a  hard  worker. — 
Thomsen  v.  Thomsen,  159  P.  1054. 

Where  the  court,  on  a  husband's  procuring  di- 
vorce for  extreme  cruelty,  divides  the  property 
of  the  spouses,  it  may  consider  that  at  marriage 
husband  was  the  possessor  of  several  thou- 
sand dollars  worth  of  property  which  was  used 
in  accumulating  the  marital  property.— Id. 

Where  a  husband  obtained  a  divorce  on  ac- 
count of  his  wife's  extreme  cruelty,  and  the 
foundation  of  the  community  property  was  the 
husband's  separate  property,  which  after  mar- 
riage he  had  used  in  accumulating  community 
property,  a  division  which  allowed  him  58  per 
cent,  of  the  title  to  the  property  held  justified, 
—Id. 

Court  under  its  power  to  divide  community  es- 
tate may  assign  to  one  spouse  whole  of  a  tract 
of  land  belonging  to  the  estate,  and  not  divide 
it  between  them;  all  the  property  of  the  estate 
being  treated  as  one  asset  or  fund.— Id. 
®=>286  (Cal.App.)  On  appeal  it  will  be  presum- 
ed that  the  trial  court  in  dividing  die  property 
of  the  spouses  on  divorce  pursuant  to  Civ.  Code, 
I  146,  subd.  1,  properly  exercised  its  discretion. 
—Thomsen  v.  Thomsen,  159  P.  1054. 
<S=»286  (N.M.)  Where  the  court  in  divorce  bad 
I>ower  to  divide  common  property,  husband 
cannot  complain  that  it  erroneously  found  the 
furniture  and  household  goods  to  belong  to  the 
wife.— Hodges  y.  Hodges,  169  P.  1007. 

VI.  OVSTODT  AND   SUPPORT  OF 
OBOItDREN. 

^=»303(2)  (OkL)  Where  a  husband,  being  grant- 
ed a  divorce,  was  given  exclusive  custody  of 
minor  child  of  marriage,  and  he  and  his  parents, 
with  whom  the  child  was  placed  did  not  allow 
the  wife  to  visit  her,  held  that,  the  wife's  par- 
ents, being  suitable,  order  might  be  modified 
BO  as  to  give  them  custody  of  child  part  of 
time  to  enable  wife  to  see  it. — Copeland  v.  Cope- 
land,  169  P.  1122. 

«s»303(2)  (Wash.)  That  the  mother  has  been 
indiscreet  with  men  subsequent  to  divorce,  in 
the  absence  of  proof  of  moral  turpitude,  is  not 
sufficient  to  deprive  her  of  custody  of  her  child 
awarded  by  the  decree.— Freeland  v.  I'reeland, 
159  P.  698. 

Courts  will  not  deprive  the  mother  of  custody 
of  her  child  unless  it  be  shown  clearly  that  she 
Is  so  unfit  a  person  as  to  endanger  the  child's 
welfare. — Id. 

€=s>3l2  (Wash.)  The  court,  on  appeal  from  an 
order  refusing  to  modify  decree  as  to  custody 
of  a  child,  made  by  the  court  which  gave  the 
decree,  should  not  disturb  such  order  unless 
the  evidence  makes  it  reasonably  plain  that 
welfare  of  the  child  demands  it.— Freeland  r. 
Freeland.  159  P.  698. 

Vn.  OPERATION  AND  EFFECT  OF 

DIVORCE.  AND  BIGHTS  OF 

DIVORCED  PERSONS. 

4sE»322  (Or.)  A  divorce  changes  an  estate  by 
entirety  to  an  estate  in  common. — Chase  v.  Mc- 
Kenzie,  169  P.  1026. 

*8=»327  (CaLApp.)  A  divorce  decree  Of  a  foreign 
state  may  be  collaterally  attacked  for  lack  of 
jurisdiction  because  the  plaintiff  was  not  then 
residing  within  the  foreign  state,  notwithstand- 
ing the  necessary  jurisdictional  facts  are  re- 
cited in  the  record.— Steinbroner  y.  Steinbroner, 
159  P.  235. 
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DOCKETS. 

See  Judgment,  «s>766. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Eridence,  «=>355-S80. 

DOWER. 

I.  NATURE  AND  BEQinSITES. 

«=>26  (Utah)  Under  Comp.  Laws  1907,  g  2826, 
the  wife's  dower  right  in  her  husband's  prop- 
erty  is  subject  to  a  purchase-money  claim.— 
Wherritt  t.  Dennis,  159  P.  534. 

DRAINS. 

See  Waters  and  Water  Courses,  4=9ll9. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Intoxicating  liqours,  4=>126. 

DRUNKARDS. 

See  Homicide,  <&=»28,  180. 

DUE  PROCESS  OF  LAW. 

See  Gonatitational  Law,  «=a268-30& 

DUPLICITY. 

See  Indictment  and  Information,  4=3l2Sb 

DURESS. 

See  Bills  and  Notes,  <$=>104;  Husband  and 
Wife,  <S=>52;  Mortgages,  <S=»79-8d;  Pay- 
ment, 9=987. 

EASEMENTS. 

See  Highways;  Waters  and  Water  Courses, 
«s>154,  156. 

I.  OKEATION,   EXISTENCE,  AND 
TEBJklNATION. 

^a>l  (Or.)  A  pure  easement  is  one  where  the 
land  of  one  person,  which  land  is  denominated 
the  servient  tenement,  is  subjected  to  some  use 
or  burden  for  the  benefit  of  the  lands  of  an- 
other person,  whose  lands  are  termed  the  dom- 
inant tenement. — Patterson  t.  Chambers'  Pow- 
er Co.,  150  P.  568;  City  of  Eugene  ▼.  Same, 
Id.  676. 

4S9|2(1)  (Or.)  There  is  no  rule  of  law  prohib- 
iting the  grant  of  an  easement  to  take  effect  or 
to  be  enjoyed  in  the  future.— Patterson  t. 
Chambers'  Power  Co^  159  P.  668;  City  of 
Eugene  v.  Same,  Id.  576. 

9=s>l7(4)  (Wash.)  One  who  plats  proper^  up- 
on which  streets  have  been  laid  out,  and  who 
sells  property  with  reference  thereto,  cannot,  by 
any  act  of  bis  own,  defeat  the  right  of  his  ven- 
dee to  use  the  platted  streets  for  the  purposes 
intended— Van  Buren  v.  Trumbull,  159  P.  891, 

As  between  grantees  of  common  grantor  who 
plats  and  sells  land  with  streets  laid  out  there- 
on, the  rights  of  the  parties  are  determinable  by 
reference  to  the  grantor's  rights. — ^Id. 
«=3>26(1)  encash.)  BaUinger's  Ann.  Codes  &  St. 
I  3803,  vacating  county  roads  unopened  within 
five  years  of  the  order  to  open,  does  not  apply 
to  private  rights  acquired  by  conveyance  or 
grant  from  a  common  grantor,  who  sells  land 
under  a  plot  showing  streets  which  are  not 
opened.— Van  Burcn  v.  Trumbull,  159  P.  891. 

■A.   right  of  private   easement  may   exist   al- 
though the  public  right  has  been  extinguished 


by  nonoser  onder  statute  vacating  bighwaya 
not  opened  within  five  years  from  the  opening 
order.— Id. 

II.  EXTENT  OF  RIGHT,  USE,  ANS 
OBSTRUCTION. 

«s942  (Or.)  The   conveyance   of   an   easement- 

over  land  does  not  pass  the  title  or  interfere 
with  the  right  of  the  owner  of  the  soil  to 
occupy  it  for  any  purpose  not  inconsistent  with 
the  easement— Patterson  v.  Chambers'  Power 
Co.,  159  P.  668;  City  of  Eugene  v.  Same,  Id. 
576. 

®=>55  (Wash.)  Where  plaintiff  riparian  owner 
deeded  a  right  of  way  to  defendant,  and  by  sep- 
arate contract  reserved  the  right  to  use  shore 
line  as  it  was  then  occupied,  defendant,  in  con- 
structing a  road  along  the  rieht  of  way,  was 
liable  if  it  changed  the  shore  line  or  impaired 
the  use  thereof.— Clark  Lloyd  Lumber  Co.  v. 
Puget  Sound  &  O.  By.  Co.,  159  P.  774 

ECCLESIASTICAL  LAW. 

See  Divorce,  «s93. 

EJECTMENT. 

Z.  RIGHT  OF  ACTION  AND  DE- 

FENSES. 

®=>29  (Okl.)  Pendency  In  federal  courts  of  suit 
to  cancel  deed  does  not  preclude  subsequent  ac- 
tion of  ejectment  in  state  courts  to  recover  poa* 
session.— Davis  v.  Mimey,  159  P.  1112. 

m.  PI.EADTN6   AND  EVIDENCE. 

<8=98l  (OM.)  Under  Rev.  I^ws  1910,  {  4»2& 
judgment  for  plaintiff  in  ejectment  can  be  had 
only  upon  proof  of  allegations  of  his  petitiun, 
irrespective  of  defendant's  default,  appearance, 
demurrer,  or  other  action. — ^Buell  v.  U-Par-Har- 
Ha,  169  ^.  607. 

<=»84(1)  (Okl.)  After  issues  in  an  ejectment 
suit  have  been  made  up,  defendants  obtained  a 
deed  from  plaintiff.     Beld  that  where  plaintiff 


claimed  on  trial  that  deed  was  procured  through 
fraud,  evidence  thereof  was  admissible. — Davis 
v.  Mimey,  159  P.  1112. 

V.  DAMAGES,   MESNE   PROFITS.   DC. 
FROVEMENTS,  AND   TAXES. 

«=>I42(1)  (Wash.)  Under  Rem.  &  BaL  Code 
I  797,  defendants  in  ejectment  Aeki  entitled  to 
reimbursement  for  taxes  on  land  paid  after  it 
had  been  patented  by  the  United  States,  and  to 
the  value  of  a  pipe  line  constructed  after  such 
patent  and  constituting  a  permanent  better- 
ment—Skinner V.  McCrackan,  159  P.  977. 
«=»I42(2)  (Wash.)  Under  Rem.  &  BaL  Code. 
Si  790,  797,  defendants  in  ejectment,  holding  in 
good  faith  under  color  of  title  and  making  im- 
provements while  the  title  was  in  the  United 
State^  had  no  right  to  claim  betterments  for 
such  Improvements  which  went  with  the  land 
under  a  subsequent  patent — Skinner  v.  Mc- 
Crackan, 159  P.  977. 

@=>I48  (Okl.)  A  determination  of  the  rights  of 
an  occupying  claimant  has  no  proper  place  in 
trial  of  action  of  ejectment,  though  parties  con- 
sent to  its  consideration.--Scott  v.  Potts,  169 
P  932 

ELECTIONS. 

See  C!onstitational  Law,  4s»48;  Jnstieea  of  the 
Peace,  e=>8,  10;  Mandamus,  «=»74;  Plead- 
ing, <e=9869;    Statutes,  «=»125. 

Z.  RIGHT  OF  SUFFRAGE  AND  REOU- 
I.ATION  THEREOF  IN   GENERAX. 

®=>I0  (Nev.)  ESection  laws  are  to  be  liberally 
construed  to  enable  Ao  largest  participation 
of  qualified  electors  in  all  elections.— Turner 
V.  Fogg,  159  P.  56. 

€=921  (Or.)  Laws  1916,  p.  124,  providing  for. 
nominations  for  primary  elections  by  payment 
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of  f«e,  as  a  mathod  addlttonal  ta  that  of  Lawa 
1918,  p.  183,  providingr  for  nominatieiis  without 
fee  on  petition,  is  not  inTalid  as  violating  Const 
art.  2,  (1,  requiring  all  elections  to  be  free  and 
equal.— Patton  t.  Withycombe,  169  P.  78. 
<3»22  (Wash.)  Rem.  &  BaL  Code.  I  4809,  in  de- 
nying to  a  less  than  10  per  cent,  party  the  right 
to  participate  in  the  primary  election,  does  not, 
in  view  of  section  4826.  imperil  its  party  int<>K- 
rity  and  thus  impinge  Const.  U.  S.  Amend.  14, 
and  Const,  art.  1,  {  10,  and  article  11,  i  6. — 
State  T.  HoweU.  159  P.  118. 

Rem.  &  Bal.  Code,  |  4809,  does  not  impinge 
the  rule  of  uniformity  in  the  election  of  (illU'ers 
prescribed  in  Const,  art  11,  {  5,  which  relates 
to  election  of  officers  and  not  to  nominations. 
-Id. 

V.  REGISTRATION  OF  VOTEBS. 

«=>95  (Nev.)  St.  1915,  c.  28S,  H  12  and  14, 
requiring  electors  to  register  their  party  affilia- 
tion as  a  prerequisite  to  the  right  to  vote  at 
primary  election,  is  a  reasonable  regulation 
and  valid  exercise  of  the  legislative  power.— 
Turner  t.  Fogg,  169  P.  56. 

VI.  NOMINATIONS  AND  PBIMABT 
EI.E0TIONS. 

<8s»t20  (Or.)  Although  Laws  1918,  p.  188,  for- 
bids nomination  of  candidates  for  public  office 
by  political  parties  except  as  provided  by  L.  O. 
li.  Si  3349-^91,  inclusive,  as  to  direct  prima- 
ries, the  Legislature  by  Laws  1916,  p.  124,  pro- 
vided an  additional  method  for  nomination  by 
filing  and  payment  of  fees,  which  is  valid  in 
view  of  the  facts  that  the  Legislature  may 
amend  an  initiated  statute,  and  that  there  is  no 
conflict— Patton  v.  Withycombe,  169  P.  78. 
«=al26(l)  (Cal.)  Under  Direct  Primary  Law, 
i  6,  snbd.  4,  and  section  10  thereof,  one  who 
had  announced  that  he  would  accept  a  nomina- 
tion for  an  office  ^Id  to  have  a  right  to  with- 
draw as  a  candidate  and  to  have  his  name  re- 
moved from  the  ballot  to  be  used  in  forthcom- 
ing primary  election. — Bordwell  v.  WiUiams,  159 
P.  869. 

«=>I26(4)  (Nev.)  Under  St  1916,  c.  283.  H 
12  and  14,  which  was  n6t  repealed  by  St.  1916, 
c.  285,  {  8,  the  names  of  electors  which  appear 
upon  the  certified  registration  list  as  copied  from 
the  register  of  the  last  general  election,  to- 
gether with  the  names  that  appear  on  the  sup- 
plemental list,  constitute  the  list  of  electors 
4iualified  to  vote  at  the  primary  election. — Turn- 
er V.  Fogg,  159  P.  56. 

«=>I2S(5)  (Wash.)  Under  Rem.  ft  BaL  Code,  I 
4809,  a  party  must  have  polled  10  per  cent,  of 
the  vote  cast  at  the  last  preceding  general  elec- 
tion for  some  state-wide  office  to  be  entitled  to  a 
state-wide  primary  ticket.— State  v.  Uowell,  160 
P.  118. 

Under  Rem.  ft  Bal.  Code,  I  4809,  die  office  «t 
United  States  Senator  Is  a  state-wide  office.— 
Id. 

Under  Rem.  &  Bal.  Code,  I  4809,  If  at  an) 
general  election  no  office  requiring  a  state-wide 
vote  is  to  be  filled,  the  vote  at  such  election 
cannot  be  taken  as  a  criterion  as  to  the  state- 
wide status  of  any  political  party;  but  the 
election  could  only  fix  the  status  of  the  dif- 
ferent political  parties  in  the  separate  sub- 
diviaioiiB  of  the  state.— Id. 
«=>I30  (Wash.)  Rem.°&  BaL  Code,  i  4809,  does 
not  deprive  a  party  failing  to  poll  10  per  cent 
•f  the  total  votes  cast  of  the  power  thereafter 
to  call  a  convention.— State  v.  HowelL  169  P. 
118. 

«=»I46  (CaL)  The  right  to  seek  election  to  any 
ofiice  is  open  to  all  persons  jpoasessing  the  con- 
stitutional or  statutory  qualifications,  but  a  dti- 
sen  is  under  no  obligation  to  seek  an  election  to 
any  office,  and  may  be  a  candidate  or  refuse  to 
be  such  at  his  option.— Bordwell  v.  WilBaina, 
150  P.  860. 


«s>l47  (Or.)  Under  L.  O.  L.  H  3343-8S45, 
3367,  3889,  as  to  nominations,  mrect  primary 
nominating  elections  and  powers  of  precinct 
committeemen,  where  a  state  senator  for  bal- 
ance of  term  to  1919  resigned  after  direct  pri- 
mary nominating  election,  no  nomination  for  the 
office  could  be  made.— Ooovert  v.  Olcott,  169  P. 
974. 

electricity; 

4S9I4C1)  (Okl.)  A  telephone  company  is  liable 
to  its  subscribers  for  injury  resulting  from 
failure  to  exercise  the  highest  care,  where  its 
nires  are  apt  to  sag  and  cnme  in  contact  with 
wires  charged  with  a  high  current.— Pioneer 
Telephone  &  Telegraph  Co.  v.  Tulsa  Vitrified 
Brick  &  ISle  Co.,  159  P.  477. 
4=>I9(3)  (Okl.)  Where  it  appeared  that  sagging 
wires  of  a  telephone  company  became  charged 
from  traction  company's  wires  causing  injury, 
the  rule  of  res  ipsa  loquitur  did  not  apply.— 
Pioneer  Telephone  &  Telegraph  Co.  v.  Tulsa 
Vitrified  Brick  &  Tile  Co.,  159  P.  477. 

ELECTRIC  RAILROADS. 

See  Eminent  Domain,  <8=al0,  20. 

ELEVATORS. 

See  Master  and  Servant  «=>97,  129,  166,  160, 
236,286;   Negligence,  iS=346. 

EMINENT  DOMAIN. 

See  Discovery,  «=s>30,  61;  Estoppel,  «S368; 
Jury,  e=ii6;  Limitation  of  Actions,  «=»32; 
Mandamus,  4=»4,  48,  54. 

I.  NATUKE,  EXTENT.  AND  DEIXOA- 
TION  OF  POWEK. 

«=>I0(1)  (CaLApp.)  Since  b/ Civ.  Code,  i  466a. 
all  steam  roads  are  authorized  to  use  electric 
motive  power,  electric  railroads,  in  their  prin- 
cipal essentials,  have  the  same  legal  status  as 
steam  roads,  including  the  power  of  eminent 
domain.— Ci^  of  Los  Angeles  v.  Los  Angeles 
Pac.  Co.,  169  P.  992. 

«ss>20(l)  (CaLApp.)  Land  used  for  pole  line 
for  transmission  of  power  to  a  public  railway  is 
used  for  a  public  use,  although  indirectly.— Uty 
of  Loa  Angeles  v,  Los  Angeles  Pac  Co.,  169  P. 
992. 

Where  an  electric  railway  acquired  land  for 
construction  of  subway,  the  use  of  that  acquired 
was  no  less  public  because  it  had  not  acquired 
the  entire  amount  needed,  or  had  not  actually 
begun  construction.— Id. 

9=>28  (Kan.)  City  of  second  class  may  exercise 
eminent  domain  to  supply  inhabitants  with 
water.— Wallace  t.  City  of  Winfield.  159  P.  11. 
«=347(6f)  (Cal.App.)  Los  Angeles  Charter,  { 
119b,  providing  that  all  park  lands  shall  remain 
inviolate  as  park  land,  and  no  part  shall  be 
used  for  any  other  purpose,  does  not  prevent 
condemnation  of  right  to  nse  land  in  common 
under  Code  Civ.  Proc.  {  1240,  subd.  4,  when 
land  condemned  is  already  burdened  with  a  pub- 
lic use. — City  of  Los  Angeles  v.  Los  Angeles 
Pac.  Co..  1J»  P.  992. 

«=>59  (Kan.)  CHty  of  second  class,  exercising 
eminent  domain  to  supply  inhabitants  with 
water,  did  not  exhaust  power  nor  prevent  sub- 
sequent condemnation,  if  officers  determine  in 
good  faith  that  public  Interests  require  it— 
WaUace  v.  City  of  Winfield,  169  P.  11. 
«=>68  (CaLApp.)  In  view  of  St  1909,  p.  1066, 
and  Code  Civ.  Proc.  Jf  1241,  1247a,  making  con- 
clusive the  determination  of  the  city  of  the  pub- 
lic necessity  for  condemnation  of  land,  is  modi- 
fied by  section  1240,  snbd.  4,  so  that  the  court 
need  not  accept  as  final  the  decision  of  tlie  city 
to'take  the  fee,  but  may  declare  the  terms  on 
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which  the  land  may  be  taken.— City  of  "Lot  As- 
gelea  t.  Lob  Angeles  Pae.  Co.,  160  P.  992. 

XX.   OOUPENSATIOH. 

(B)  Taklaar      or     Inlnrlnar     Property     •• 
Oronnd  tor  OoanpenBattoii. 

4=»85  (GaLApp.)  Where  electric  railroad  enter- 
ed upon  lands  without  objection  by  owners,  and 
erected  pole  line  for  transmission  of  power,  the 
easement  it  acquired  was  a  substantial  property 
right,  and  on  condemnation  landowners  could 
not  have  entire  compensation,  but  railroad 
should  share  therein.— City  of  Los  Angelea  t. 
Los  Angeles  Pac  Co.,  169  P.  992. 

(C)   Measure  and  Amomat. 

<S=>I24  (CaLApp.)  Under  Code  Qy.  Proc.  I 
1249,  party  whose  land  is  condemned  is  not  en- 
titled to  allowance  for  taxes  accruing  between 
commencement  of  action  and  decree. — City  of 
Los  Angeles  t.  Ix>s  Angeles  Pac.  Co.,  160  P.  992. 
€=»I36  (OkL)  Measure  of  damages  on  condem- 
nation of  private  property  is  market  value  of 
property  actually  taken,  together  with  deprecia- 
tion resulting  to  remainder  of  property.— Incor- 
porated Town  of  Sallisaw  v.  Priest,  160  P.  1003. 

(D)  Peraona  Bntltled  and  Payment. 

«:»I58  (CaLApp.)  Where  land  was  sold  on  ex- 
ecution against  one  claiming  to  have  an  inter- 
est in  the  land,  but  having  none  in  fact,  and 
the  execution  purchaser  thereafter  paid  sewer 
assessments  and  had  the  amount  thereof  in- 
cluded in  the  redemption  charge,  such  execution 
debtor  by  redeeming  and  paying  the  assessment 
was  not  entitled  to  recover  the  amount  thereof 
in  condemnation  proceedings  by  the  city  against 
him  and  the  actual  owner  of  the  property.— 
Johnston  v.  City  of  Loa  Angeles,  150  P.  873. 

III.  FKOCEEDINOS  TO   TAKE   PBOP< 

EBTT  ANH  ASSESS   OOM- 

PENSATIOIf. 

9=>I66  (Utah)  Condemnation  proceedings  were 
created  so  that  the  title  or  ownership  of  real 
property  which  Is  claimed  and  needed  for  some 
public  nse  may  be  transferred  from  one  person 
to  another  against  the  will  of  the  owner. — 
Ketchum  Coal  Co.  v.  District  Court  of  Carbon 
County,  150  P.  737. 

€=>I69  (CaLApp.)  It  is  sufficient  that  corpora- 
tion in  charge  of  public  use,  in  its  enterprise, 
has  lawfully  obtained  property  necessary  there- 
for, with  reasonable  prospect  that  work  will  be 
completed  and  prior  ownership  of  franchise  re- 
lating to  street  crossings  is  not  essential  to  right 
to  condemn,  or  to  hold  for  proposed  use,  other 
portions  of  right  of  way.— City  of  Los  Angeles 
T.  Los  Angeles  Pac  Co.,  160  P.  002. 
^=»n7  (Wash.)  In  a  proceeding  to  change 
grade  of  street,  it  is  not  incumbent  upon  city  to 
institute  condemnation  proceedings  against  any 
others  than  those  who  it  believes  will  be  dam- 
aged, as  the  law  affords  an  owner  claiming  to 
be  damaged  opportunity  to  protect  himself  by 
intervention.— State  v.  City  of  Spokane,  150  P. 
805. 

«s»l9t(8)  (Mont.)  Petition  under  Rev.  Codes, 
S  7331,  for  condemnation  of  lauds  by  a  power 
company,  held  to  sufficiently  allege  the  pur- 
poses and  uses  of  the  land  sought  to  be  ac- 
quired, without  showing  a  present  or  prospec- 
tive demand  for  the  power  produced  by  plain- 
tiff.— Interstate  Power  Co.  v.  Anaconda  Copper 
Mining  Co.,  159  P.  408. 

€=»I9I(6)  (Mont.)  An  allegation  of  the  petition, 
having  descritied  the  land  sought  to  be  acquired 
by  naming  the  metM  and  bounds  on  tiiree  sides 
and  a  river  known  to  be  navigable  as  a  bound- 
ary on  the  fourth  side,  held  a  sufficient  descrip- 
tion of  the  land;  the  fourth  boundary  under 
Rev.  Codes,  {  4520,  being  the  low-water  line 
of  such  river. — Interstate  Power  Co.  v.  Ana- 
conda Copper  Mining  Co..  159  P.  408. 
Under.  Bev.  Codes.  |  7337,  the  area  of  land 


songht  to  be  acqnlrefl  by  condemnation  pro- 
ceedinga  is  not  required  to  be  stated  in  the  peti- 
tion.—Id. 

4ss»l9l(6)  (Utah)  In  a  condemnation  action, 
plaintiff  may  acquire  the  title  subsequent  to 
the  institution  thereof,  and,  if  he  does,  may 
plead  such  fact — Ketchum  Coal  Co.  v.  District 
Court  of  Carbon  County,  159  P.  737. 
®=»I9S  (Utah)_  On  pleadings  and  issues  in  con- 
demnation action,  held,  that  defendant  was  not 
entlUed  to  a  dismissal  on  ground  that  plaintiff 
was  asserting  paramount  title  in  itself,  and 
that  there  was  nothing  to  condemn. — Ketchum 
Coal  Co.  V.  District  Court  of  Carbon  County, 
160  P.  787. 

9=>  1 96  (CaLApp.)  A  railway  company  claiming 
land  as  in  public  use  has  burden  of  proving  that 
use  is  pubtic,  but  party  seeking  to  condemn  it 
then  has  burden  of  proving  that  the  proposed 
new  use  is  inconsistent  with  existing  use. — City 
of  Los  Angelea  t.  Lob  Angeles  Pac.  Co.,  168  P. 
002. 

«=>I98(1)  (Cal.App.)  In  condemnation  proceed- 
ings it  is  for  court  to  determine  as  question  of 
fact  whether  land  is  already  devoted  to  public 
use,  if  so  alleged,  and  whether  existing  and  pro- 
posed use  are  inconsistent. — Oity  of  Los  Angeles 
T.  Los  Angelea  Pac.  Co.,  169  P.  992. 
<8t»l98a)  (Utah)  Under  Const,  art  8.  I  19, 
and  Comp.  Laws  1907,  )  8696,  held,  that  dis- 
trict court  in  condemnation  action,  without  re- 
quiring determination  of  issue  of  tiQe  in  a  sep- 
arate trial,  was  authorized  to  determine  all  is- 
sues arising  in  action  whether  legal  or  equita- 
ble.—Ketchum  Coal  Co.  V.  District  Court  of 
Carbon  County,  159  P.  737. 
€=>203(1)  (Mont.)  In  proceedings  for  the  con- 
demnation of  lands  by  a  power  company,  evi- 
dence as  to  the  practicabihty  of  plaintiff's  pow- 
er plant  and  the  method  of  its  installation, 
held  properly  excluded  as  having  no  bearing  on 
the  quantum  of  damages. — Interstate  Power  Co. 
V.  Anaconda  Copper  Mining  Co.,  169  P.  408. 

9=3203(1)  (Okl.)  On  appeal  from  award  of  com- 
missioners in  condemnation  proceedings,  evidence 
as  to  effect  of  operation  of  enterprise  located  on 
the  land  taken  as  it  existed  at  tne  time  of  trial 
held  admissible.— Incorporated  Town  of  Sallisaw 
V.  Priest.  169  P.  1093. 

4=9205  (Mont.)  Elvidence  held  to  sustain  a  ver- 
dict which  fixed  the  damages  to  defendant's 
land  in  condemnation  proceedings  well  within 
the  extremes  fixed  by  conflicting  evidence. — In- 
terstate Power  Co.  v.  Anaconda  Opper  Mining 
Co..  169  P.  408. 

®=9205  (OkL)  In  a  proceeding  for  the  condem- 
nation of  land  for  sewage  disposal  plant,  award 
of  S2,0()0  damages  held  warranted. — Incorporat- 
ed Town  of  SalUsaw  v.  Priest,  159  P.  1003. 
(g=>243(2)  (Utah)  That  plaintiff  in  action  to 
condemn  strip  of  land  had  the  legal  right  to 
condemn,  and  that  condemnation  was  for  a 
public  use,  was  settled  by_  lower  court's  order 
of  condemnation  authorizing  plaintiff  to  take 
possession  of  and 'improve  the  strip. — Ketchum 
Coal  Co.  T.  District  Court  of  Gatiion  County, 
159  P.  737. 

€=>249  (Utah)  Api>lieation,  though  in  form  an 
application  to  punish  for  contempt  of  court 
construed  as  an  application  to  enforce  a  judg- 
ment or  order  of  the  district  court  in  a  con- 
demnation proceeding  and  to  protect  plaintiffs 
right  thereunder  from  interference. — Ketchum 
Coal  Co.  v.  Christensen,  169  P.  541. 

«=>253(4)  (Okl.)  An  order  setting  aside  the  re- 
port of  commissioners,  appointed  to  assess  dam- 
ages sastained  in  condemnation  proceedings, 
and  directing  a  new  appraisement  is  inter-- 
locutory,  and  an  appeal  wiU  not  lie  therefrom. 
-City  of  Eufaula  v.  Ahrens,  169  P.  327. 

^=3255  (Mont.)  Ruling  in  nmdemnation  requir- 
ing plaintiff  to  prove  the  amount  of  damages, 
thus  giving  it  the  right  to  open  and  close,  can- 
not bs  urcied  as  error  .vheia.ao  objection  with 
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the  renofia  -  therefor  was  urged  below  as  re- 
quired by  Rev.  Codes,  §  6785.— Interstate  Pow- 
er Co.  T.  Anaconda  Copper  Mining  Co.,  150  F. 
408.  . 

$^9262(4)  (Mont)  A  verdict  on  conflicting  evi- 
dence for  damages  in  condemnation  proceedings 
which  was  approved  by  the  trial  court  is  con- 
clusive.—Interstate  Power  Co.  V.  Anaconda 
Copper  Mining  Co.,  159  P,  408. 
9=>263  (Mont.)  Defendants  cannot  complain 
that  plaintiS  was  given  the  right  to  open  and 
close  by  an'  ordrr  directing  it  to  assume  the 
burden  of  proving  damages,  since  it  required 
proof  by  plaintiff  by  a  preponderance  of  the  ev- 
idence, and  no  prejudice  could  have  resulted  to 
defendant,  as  required  by  Uev.  Codes,  {  6503, 
to  justify  a  reversal.— Interstate  Power  Co.  T. 
Anaconda  Copper  Mining  Co.,  150  P.  408. 

rV.   REMEDIES   OF   OWNERS  OF 
PROPERTY. 

4=9271  (Wash.)  Where  a  city,  in  a  proceeding 
to  regrade  a  street,  damaged  relator's  property 
without  instituting  condemnation  proceedings 
as  against  her, '  she  had  a  right  of  action  for 
damages.— State  v.  City  of  Spokane,  150  P.  805. 
®=»3 1 5  (Wyo.)  In  action  for  damages  from  loca- 
tion of  road  over  plaintiflTs  land,  the  evidence 
being  conflicting,  held  that  judgment  for  defend- 
ant will  be  afiirmed.— Kelly  v.  Board  of  Com'rs 
of  Big  Horn  County,  159  P.  1086. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  «s»204,  861--tt7;  ^feg- 
ligence,  4s>101. 

ENCROACHMENT. 

See  Constitutional  Law,  9=s>70. 

ENTIRETY,  EStATE  BY. 

See  Divorce,  «=»322;   Husband  and  Wife,  «=> 

ENTRY. 

See  Judgment,  «=>120;   Mandamus,  4=951. 

ENTRY,  WRIT  OF. 

See  Ejectment, 

EQUITABLE  ESTOPPEL 

See  Estoppel. 

EQUITY. 

See  Appeal  and  Error,  4=>1066,  1176 ;  Cancel- 
lation of  Instruments;  Discovery;  Fraud- 
ulent Conveyances;  Injunction;  Judgment,  <8=» 
407;  Partition;  Pleading,  «=>248;  Quieting 
Title;  Reoeivers;  Reformation  of  Instru- 
ments;   Set-off  and   Counterclaim;    Specific 

•  PerformiuDce;  Subrogation;  Trial,  «s>S70; 
Trusts. 

I.  JURISDICTION,  FRINOIPI,ES.  AND 
MAXIMS. 

CA)   nature,    Oronnda,    Sabjeeta,    and    Bx- 
tent  of  Jarladlotlom  1b  Geaeral. 

^»29  (N.M.)  A  chancery  court  cannot  pass 
upon  right  of  dty  to  acquire  and  hold  lands 
outside  its  territorial  limits. — Stamm  v.  South- 
westem  Presbyterian  Sanatorium,  169  P.  857. 

ESCROWS. 

See  Mortgages,.  4=>32. 


tSTATfeS. 


See  Descent  and  Distribution;  Dower;  Execu- 
tors and  Administrators;  Landlord  and  Ten- 
ant;  Life  Estates;  Wills,  «39601. 

ESTOPPEL 

See  Appeal  and  Error,  4=>16S;  Constitutional 
Law,  <S=»43;  Contracts,  «=>138,  316;  Corpo- 
rations, «=o80,  888,  673;  Criminal  "Law,  <S=s> 
1137;  Evidence,  <8=»208;  Insurance,  <8=>77; 
Judgment,  «s»563-743;  Mortgages.  <S=»83; 
Municipal  Corporations,  4=9488,  489,  493; 
Principal  and  Agent,  4=»137;  Principal  and 
Surety,  4s>129. 

Xn.  EQUITABI.E  ESTOPPEZ.. 

(A)  Natare  and  Ksaentlals  In  General. 

4=>53  (Mont)  Mere  silence  cannot  work  an  es- 
toppel, but,  to  be  effective  for  such  purpose,  tlie 
person  to  be  estopped  must  have  had  an  intent 
to  mislead  or  a  willingness  that  another  might 
be  deceived,  and  such  other  must  have  been 
thereby  misled.- Moore  v.  Sherman,  159  P. 
066. 

4=»58  (Mont.)  Constructive  fraud  underlies  ev- 
ery equitable  estoppel,  that  is,  the  person  es- 
topped is  considered  as  having  b^  his  admis- 
sions, declarations,  or  conduct  misled  another 
to  his  prejudice,  so  that  it  would  work  a  fraud 
to  allow  the  true  state  of  facts  to  be  proved. — 
Moore  v.  Sherman,  150  P.  966. 

(B)   Gvoanda  of  Batopvel. 

<S==>68(5)  (Utah)  Ordinarily,  where  condemnor 
does  not  assert  title  in  land  sought  to  be  con- 
demned, be  may  not  dispute  title  of  condemnee, 
and  condemnor  cannot  dispute  title  of  party  in 
possession  against  whom  proceedings  have  been 
instituted,  unless  such  party  has  acquired  par- 
amount title.— Ketchum  Coal  Co.  v.  District 
Court  of  Carbon  County,  159  P.  737. 
<S=>70(1)  (CaLApp.)  The  fact  that  a  certificate 
of  sale  and  tax  title  deeds  were  issued  "with- 
out any  objection  on  the  part  of  the  owner  of 
the  property"  is  not  in  itself  sufficient  to  es- 
tablish estoppeL— Bruscbi  v.  Cooper,  159  P. 
728. 

€=»7I  (Cal.App.)  Previous  ex  parte  state- 
ments that  they  claimed  no  interest  in  a  certain 
lot  does  not  estop  the  defendants  in  a  suit  to 
quiet  title  from  asserting  an  interest — Whitcomb 
V.  Worthing,  159  P.  613. 
4=371  (Or.)  A  disclaimer,  in  order  to  estop, 
must  be  so  publicly  made  as  to  mislead  another 
into  believing  that  the  person  making  it  intended 
to  abandon  a  right  and  thereby  induce  that  oth- 
er to  act  to  his  injury  in  respect  thereto. — Pat- 
terson V.  Chambers'  Power  Co.,  159  P.  568; 
City  of  Ehigene  v.  Same,  Id.  576. 

A  raceway  easement  is  not  lost  by  acquiescence 
in  denial  by  adjoining  landowners  of  rights  in 
easement  owner  which  be  does  not  possess. — Id. 

4=>90<2)  (Wash.)  Sellers  of  mining  claim,  to  be 
paid  from  net  profits,  who  received  no  state- 
ments from  the  buyer  relative  to  an  increased 
charge  for  water  used  on  the  claim,  to  be  de- 
ducted in  fignring  profits,  until  more  than  half 
of  aU  expense  ever  incurred  for  water  had  been 
created  held  not  estopped  by  their  consent,  si- 
lence, and  acquiescence  to  deny  buyer's  right  to 
charge  them  the  amounts. — Blanck  v.  Pioneer 
Mining  Co.,  159  P.  1077. 

4=>95  (Wash.)  Mere  silence  without  positive 
acts,  to  effect  an  estoppel,  must  have  operated 
as  a  fraud,  must  have  been  intended  to  mislead, 
and  must  have  actually  misled ;  the  party  keep- 
ing silent  must  have  known  or  had  reasonable 
grounds  for  believing  that  the  other  would  rely 
and  act  on  his  silence. — Blanck  v.  Pioneer  Min- 
ing O).,  159  P.  1077. 
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(B)   Pleadlmv,    IBTMcaeet    Vrial,    and    Re- 
-rleir. 

«s»l07  (Utah)  In  an  action  tinder  Gomp.  Laws 
1907,  i  1206,  for  goods  furnished  defendant's 
wife,  plaintiff  cannot  recover  on  the  ground  that 
though  the  family  relation  had  ceased  to  exist 
at  the  time  of  the  sale,  the  defendant  was  ob- 
topped  by  his  conduct  to  doty  liability,  where 
such  estoppel  .was  not  pleaded.— Berow  v. 
Shields,  159  P.  638. 
$=>  1 1 6  (Wash.)  The  burden  of  proving  the  nec- 
e85>ary  elements  of  an  estoppel  by  mere  siience, 
which  must  have  operated  as  a  fraud,  rests  upon 
the  party  Invokidg  the  estoppel.— Blandc  t.  Pio- 
neer Mining  Co.,  169  P.  1077. 

ETAL 

See  Appeal  and  Error,  ®=»417. 

EVIDENCE. 

See  Criminal  X<aw,  «=»364-571;    Depositions; 

Discovery ;    Witnesses. 
For  evidence  as  to  particular  facts  oi^  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific'  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Beceptlon  at  trial,  see  Criminal  Law,  4=>684; 

Trial,  <S=84. 

I.  JTTBICIAX.  NOTICE. 

«=>23(1)  (Utah)  The  court  takes  judicial  notice 
that  it  has  always  been  the  legislative  policy  and 
purpose  to  provide  aU  the  revenue  necessary  to 
carry  on  the  public  schools  for  a  period  of  at 
least  nine  months  in  each  year.— Board  of  Edu- 
cation of  Ogden  City  v.  Hunter,  159  P.  1019. 

n.  PKEStrHPTIONS. 

$=>59  (Cal.)  An  applicant  under  the  Work- 
men's Compensation  Act  is  entitled  to  the  pre- 
sumption that  a  deceased  employ^  did  not  com- 
mit suicide,  where  the  circumstances  are  con- 
sistent with  accidental  death  and  there  is 
nothing  to  suggest  suicide.— W.  R.  Rideout  Co. 
V.  Pillsbury,  159  P.  435. 

$=360(1)  (Wash.)  Where  tbe  marital  property 
laws  of  another  state  or  territory  are  not  in 
proof,  they  are  conclusively  presumed  the  same 
as  local  laws. — ^Marston  v.  Rue,  159  P.  111. 
«=9S9  (OtJ)  Under  L.  O.  L.  S  868,  subd.  2,  and 
Portland  Caty  Charter,  J  404,  relating  to  pre- 
sumptions, held  that,  where  affidavit  of  notice 
of  proposed  improvement  admitted  in  evidence 
was  defective,  it  overcame  presumption  of  reg- 
ularity of  official  acts  and  required  city  to  show 
by  another  affidavit  regular  in  form  the  post- 
ing of  notices.— IJancock  Land  Co.  T.  Ci^  of 
Portland,  159  P.  969. 

V.  BEST  Ain>  SECONDABY  EVIDENCE. 

«=9l77  (Okl.)  The  best  evidence  the  nature  of 
the  ease  will  admit  of  Is  required,  if  possible  to 
be  had,  but  where  not  available,  secondary  evi- 
dence is  admissible.— Farmers'  Nat  Bank  T. 
Hartoon,  159  P.  844. 

«=3|8I  (Okl.)  Where  a  written  contract  is  ma- 
terial, the  writing  itself  is  the  best  evidence  and 
where  not  produced,  its  absence  must  be  ac- 
counted for  before  secondary  evidence  of  its  eon- 
tents  can  be  received. — Farmers'  Nat  Bank  ▼• 
Hartoon,  169  P.  844. 

vn.  ADinssioNS. 

(A)  Hatare,  Form,  and  Ineldenta  la  Gen- 
eral. 

^==>208(6)  (CaLApp.)  In  condemnation  proceed- 
ing allegation  of  answer  of  cross-defendant,  aft- 
erwards abandoned^  held  not  to  prevent  him 
from  raising  question  that  land  the  title  to 
which  was  in  dispute  was  not  included  in  city's 
deed  to  party  under  whose  yriU  croaa-complain- 


r  ant  claimed.— TohiHtoii  t.  City  of  Lot  AogeleSr 
159  P.  873. 

(D)  By  Avento  or  Otkev  Reprcaantatlvea. 

«S9242(1)  (Wash.)  Declarations  of  an  agent  not 
authorized  to  bind  the  principal  as  to  the  scope 
of  another  agent's  authority  are  not  admissible. 
— Woodworth  v.  School  Diat  No.  2,  BteTens 
County,  169  P.  767. 


(B)  Proof  and  BMTeet. 

®=>265(7)  (Or.)  On  appeal  in  suit  to  cancel  an 
assessment  of  realty,  held,  on  admissions  by 
defendant's  counsel,  that  it  would  be  assumed 
on  appeal  that  the  proof  of  the  postiog  of  no- 
tices of  the  proposed  improvement  as  required 
by  Portland  City  Charter,  {  376,  were  inade- 

2uate. — Hancock  Land  Co.  t.  City  of  Portland- 
59  P.  969. 

VnX.  DECIiAKATXONS. 

(A)   Hatnre,  Form,  and  Ineldenta  la  Oea* 

eral. 

iS=>27l(7)  (CaLApp.)  Entry  by  defendanf* 
agent  in  its  order  book  when  the  order  was  giv- 
en, not  known  to  plaintiffs,  held  self-serruv 
and  inadmissible  to  corroborate  the  agent  on  th« 
issue  of  there  being  an  ezpresa  contract  for  fire- 
proof storage. — Lynch  t.  Bekins  Van  ft  Storam 
Co.,  159  P.  822. 

«=327  f  (11)  (Wash.)  In  an  action  for  the  rent  of 
furniture,  plalntifTs  letter  held  inadmissible  as 
an  offer  of  compromise  and  self-serving. — Mun- 
soh  V.  Baldwin,  158  P.  1070. 

X.  OOOTTBCBNTABT  EVIBENOE. 
(O)  Private  Wrlttosa  and  Poblteationa. 

€=3855(5)  (Cal.App.)  Advertisin;r  by  defendant 
of  fireproof  storage  held  admissible  to  corrobo- 
rate plaintiffs'  evidesoe  of  an  express  contract 
far  fireproof  storage.— Lynch  t.  Bekins  Van  ft 
Storage  Co.,  159  P.  822. 

9=9359(1)  (Mont)  A  photograph  is  competent 
evidence  to  prove  a  condition  which  can  be 
shown  by  a  representation  of  that  sort,  when 
shown'  by  a  competent  witness  to  be  correct— 
Stokes  V.  Long,  159  P.  28. 
®=s3S9(4)  (Mont.)  In  malpractice  action  for 
treatment  of  broken  leg,  X-ray  plates  of  condi- 
tion of  plaintiff's  leg  at  time  of  trial  were  com- 
petent, they  being  taken  by  practicing  physi- 
cians, who  showed  they  understood  and  were 
accustomed  to  the  use  of  X-ray  process,  and 
possessed  the  required  skill  and  knowledge.— 
Stokes  V.  Long,  159  P.  28. 

(O)  Projinctlon,  Aatkentleatton,   and    Et> 
feet. 

9=»380  (Okl.)  Before  X-ray  plates  are  admia- 
sible  in  evidence,  they  must  be  identified  and 
their  accuracy  established. — Bartlesville  Zinc 
Co.  V.  Fisher.  159  P.  47a 

XX.  PAROIi  QB  EXTBINSXC  EVI. 

DENCE  ATFECTIMO  WBITINOS. 

(A)  Contradletlns,  Varrlnir,  *r  Adding;  <• 

Terms  of  Written  Inatrament. 

€=>397(1)  (N.M.)  Parol  evidence  cannot  be  ad- 
mitted to  contradict  or  vary  terms  of  written 
contract.- Gooch  v.  Coleman,  159  P.  946. 
<3=>4II  (Okl.)  Where  an  oral  contract  ia  par- 
tially reduced  to  writing  and  the  writing  is  not 
a  complete  statement  of  the  transaction,  parol 
evidence,  not  inconsistent  vrith  the  written  con- 
tract is  admis-sible.— O.  K.  Transfer  ft  Storage 
Co.  V.  Neill,  159  P.  272. 

€=»423(6)  (Kan.)  Where  notes  are  transferred 
from  one  bank  to  another  by  indorsement,  evi- 
dence to  show  the- contracts  between  the  banks, 
as  to  the  purpose  of  the  transfer,  is  competent 
— Northrup  Nut  Bank  v.  Xatea  Center  Nat 
Bank,  169  P.  403. 
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(B)  (a-ntlMBttaK  WriMen  laaivnaravt.      i     XIV.  WEXORT  AlfD  SinnnCIBNOT. 


<8=>434(8)  (Okl.)  Evidence  that  a  written  con- 
tract was  induced  and  obtained  by  material 
false  and  frandulent  representations  does  not 
«ontradict  or  vary  terms  of  contract,  and  is  ad- 
misaible.— McL«an  v.  Southwestern  Casualty 
7ns.  Co.  of  Oklahoma.  159  P.  660. 

(O)   Separate   or   BabacQaeat   Oral   Acree- 
nteat. 

■«S=»44t(8)  (Cal.)  Under  Code  Civ.  Proc.  (  1856, 
in  a<  uuii  uijainst  railroad  which  sold  lots  in 
town  for  its  failure  to  prevent  sale  of  liquor 
in  the  town,  testimony  that  the  road's  agent, 
-durinK  negotiations  attending  sale,  stated  to 
plaintiff  there  would  never  be  any  liqnor  sold  in 
the  town  held  inadmissible  as  varying  written 
agreement. — Ayers  t.  Southern  Pac.  H.  Co.,  199 
P.  144. 

«=»443(1)  fCal.)  To  justify  admission  of  parol 
evidence  ot  a  contract  between  {larties  who 
have  made  an  agreement  in  writiug  on  the 
STonnd  that  it  is  collateral,  it  must  be  upon  a 
subject  distinct  from  that  to  which  the  subject 
relates.— Ayeis  v.  Southern  Pac.  B.  Co.,  159  P. 
144. 

<D)  Ooaatrnetloa  or  Appltoattoa   ot  I<aa* 
iraave  of  tTrltten  Instrameat. 

^=9448  (Wash.)  Failure  of  sellers  of  mining 
claim,  to  be  paid  from  net  profits,  to  object  to 
a  statement  rendered  them  by  the  bnyer,  con- 
taining deductions  to  be  made  from  gross  pro- 
duction in  ascertaining  net  profits,  could  not  af- 
fect clear  terms  of  the  contract  of  sale,  nnamldg- 
nous  and  in  writing. — Blanck  t.  Pioneer  Mini^ 
Co,  169  P.  1077. 

^s>460(8)  (Cal.)  Where  a  government  survey  re- 
cited the  diFtances  and  iJimed  the  monaments, 
parol  evidence  was  admissible  to  show  that  the 
actual  distance  was  different  from  that  given  in 
the  notes  of  the  survey,  tmder  Code  Civ.  Proc. 
i  2077.  subd.  2..-Oord8  t.  Goodwin,  150  P.  188. 

Xtt.  OPINION  EVXDENOE. 

<A)  Coaolaafoaa     and     Opialona     of    Wltx 
aeaaea  In  Geaeral. 

4=>488  (OU.)  The  question  of  the  value  of  agri- 
cultural land  is  not  one  for  expert  testimony, 
and  persons  living  in  the  vicinity  may  testify 
thereto.— Incorporated  Town  of  Sallisaw  v. 
Priest,  159  P.  1093. 

€=>489  (Okl.)  A  witness  is  not  required  to  be 
an  expert  to  testify  to  the  reasonable  or  mar- 
ket value  of  goods,  such  as  ordinary  wearing 
apparel  and  household  furniture;  the  value  of 
such  articles  being  within  the  knowledge  of  ordi- 
nary experietnce. — O.  K.  Transfer  &  Storage 
Co.  V.  Neill,  159  P.  272. 

«=>492  (Okl.)  Witness  who  testified  that  he 
did  not  observe  or  know  speed  of  train  was  not 
qualified  to  testify  with  regard  thereto. — Chi- 
cago, R.  I.  &  P.  By.  Co.  v.  Barton,  159  P.  250. 

(B)   Sabjeeta  of  Expert  Teatlmony. 

^=>5I2  (Cal.App.)  Expert  testimony  in  a  serv- 
ant's action  for  injury  in  moving  a  heavy  shaft- 
ing as  to  proper  or  more  skillful  mode  of  mov- 
ing it,  held  proper.— Fonts  v.  Southern  Pac.  Co^ 
159  P.  215. 

«B»528(2)  (CaL)  A  physician's  testimony  that 
in  ills  opinion  plaintiff's  second  miscarriage,  as 
well  as  the  first,  was  due  to  the  injury,  is  ad- 
missible.— Easton  v.  United  Trade  School  Con- 
tracting Co.,  169  P.  597. 

(F)  BSeot  of  Optatoa  BvldeBoe. 

4»568(1)  (Wash.)  Testimony  of  a  party,  which 
is  a  bare  repetition  of  allegations  of  legal  con- 
clusions in  Us  pleading,  does  not  tend  to  prove 
any  fact.— Balkema  v.  Grolimaud,  159  P.  127. 


«»S88  (CaLApp.)  It  is  within  the  discretion 
of  the  trial  court  to  reject  in  toto  the  testimony 
of  any  witness,  if  not  done  arbitrarily. — Pacific 
Coast  Dried  FruiU  Co.  v.  Sheriffs,  159  P.  986. 
€=3581  (Or.)  Where  a  party  calls  a  Witness, 
he  thereby  represents  him  to  be  worthy  of  cred- 
it, or  at  least  not  so  infamous  as  to  be  wholly 
unworthy  of  it.— Sabin  v.  Kynlston,  159  P.  69. 
4=9597  (Okl.)  A  verdict  must  be  reasonably 
supported  by  the  evidence. — Ingram  v.  Dunning, 
m  P.  927. 

A  verdict  based   on  mere  conjecture  is  not 
baaed  on  sufficient  evidence. — Id. 

EXAMINATION. 

Sm  Criminal  Law,  •s>484,  1170% ;  Wltaeni- 
ea,  «=>240-270. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^=3248-268;  Orindnal 
Law,  «=>844,  1048,  1066;  Indictment  and 
Information,  €=31111 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  «=>511,  544. 

I.  XATDBB,  rOBM,  AND  CONTENTS 
IN  OBNERAIi. 

€=328  (CaL)  A  bill  of  exceptions  settled  for  use 
on  motion  for  new  trial  may  be  used  in  support 
of  an  appeal  from  the  judgment,  although  it 
was  not  regularly  used  on  the  motion  for  new 
trial.— Vore  ▼.  Ephraim,  169  P.  719. 

U.   8ETTUB1CENT,  nONnrO,  AND 
FIUNO. 

€=957  (SM.)  A  bill  of  exceptions  must  be  filed 
with  the  clerk  of  the  district  court — Milliken 
V.  Martines,  150  P.  952. 

€=958(3)  (Utah)  A  defaulting  contractor  need 
not  be  served  with  the  bill  of  exceptions  in  a 
mechanic's  lien  case,  since  a  reversal  or  modi- 
fication of  the  judgment  would  not  adversely 
affect  him.— Langton  Lime  &  Cement  Co.  v. 
Peery,  168  P.  48. 

EXCESSIVE  DAMAGES. 

See  Damages,  €=3182,  188. 

EXCHANGE  OF  PROPERTY. 

€=»I0  (CaLApp.)  Where  on  exchange  of  prop- 
erty there  were  no  express  statements  as  to 
the  value  of  bonds  by  defendant,  and  be  did  not 
Toneh  tor  reliability  of  letters  relating  thereto 
shown  to  plaintiff,  he  was  not  liable  for  state- 
ments therein.— Gleason  v.  Proud,  159  P.  886. 

EXCLUSIVE  AGENCIES. 

See  Bfonopolies,  03>17. 

EXCUSE. 

See  Appeal  and  Error,  €=3771;  Contracts,  €s9 
SOB. 

EXECUTION. 

Bee  Attachment;  Exemptions;  Garnishment; 
Landlord  and  Tenant,  €=926;  Mandamus,  €=s> 
6S. 

n.  PROFERTT  SUBJECT  TO  EXEOU« 
TION. 

€=956  (Or.)  Judgment  against  joint  and  several 
promisors  does  not  give  judgment  creditor  any 
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ri^ts  for  eoHectlini  of  deU'fabt  t><Mses8ed  by 
own«r  of  jadgment  against  peraona  who  are 
merely  joint  debtors  and  who  have  beea  served 
.with  summbns.— Anderson  v.  Stayton  State 
Bank,  159  P.  1033. 

Where  all  promisors  on  joint  obligation  are 
served  with  summons  and  judgment  secured 
against  them,  judgment  creditor  is  not  obliged  to 
exhaust  joint  property  before  seizing  separate 
property  of  individual  promisors,  since  joint 
obligor  18  liable  in  solido  for  whole  debt. — ^Id. 

Under  L.  O.  I..  §f  61,  181,  188,  judgment 
against  those  jointly  liable  on  contract  on  serv- 
ice on  some  of  them  may  be  satisfied  from  joint 
property  of  all  or  individual  property  of  those 
served. — Id. 

V.  STAT',  QUASHXNO,  VACATING,  AKB 
REUEF  AGAINST  ESCEOUTION. 

«=»I58(1)  (CaLApp.)  An  order  staying  execu- 
tion, for  ten  days,  entered  on  the  day  the  cause 
was  decided,  commenced  to  run  from  that  date, 
though  judgment  was  not  entered  till  three 
days  later.— Garrett  v.  Garrett,  159  P.  1050. 

Vn.   SAIJ!> 

(A)  Manner,  Condnot,  Valtditr,  and  Oon- 
'  nrmlns  or  Tacatlns. 

«=9242  (Wash.)  Where,  after  default  judgment 
for  plaintiff  and  a  certificate  of  a  sheriff's  sale 
to  it,  and  the  sherifiE's  satisfaction  of  judgment, 
homestead  exemption  was  set  off  to  defendant 
on  Ms  petition  m  bankruptcy,  the  validity  of 
the  judgment  may  be  considered  on  motion  to 
confirm  the  Eude. — Mowbray  Pearson  Co.  v.  Per* 
shall,  1S9  P.  682. 

<8s»249  (CaLApp.)  Bxpression  in  a  oertifleate 
of  sale  under  execution,  that  the  sheriff  offered 
the  property  for  a  certain  sum,  is  not  ground 
for  setting  aside  the  sale,  the  certificate  as  a 
whole  showing  the  property -was  sold  at  public 
auction  to  the  highest  bidder,  as  required  by 
Code  Civ.  Proc.  S  694.— Morris  v.  Winana,  159 
P.  213. 

«=9253(1)  (Wash.)  Allowance  of  amendment  of 
defendant's  motion  to  vacate  a  sheriff's  sale, 
made  before  its  confirmation,  by  showing  that  on 
bis  petition  in  bankruptcy  the  realty  had  been 
set  off  to  him  as  exempt,  held  within  court's  dis- 
cretion.—Mowbray  Pearson  Co.  t.  Pershall,  169 
P.  682. 

(B)  Title  and  Rtarbta  of  Pnrokaaer. 

«=»275(2)  (Cal_App.)  Execution  sale  will  not 
be  set  aside  against  a  bona  purchoaer  for  a  de- 
fect in  the  writ  that  is  amendable,  as  wrong 
date  of  entry  of  judgment,  otherwise  sufficient- 
ly identified.— Morris  v.  Winans,  159  P.  213. 

ZI.  EXECUTION  AGAINST  THE 
PEBSON. 

«S9423  (Or.)  Where  the  pleadings  in  an  ac- 
tion for  money  disclose  no  fraudulent  actions 
on  the  part  of  defendant,  his  imprisonment  un- 
der an  execution  against  hia  person  is  unlaw- 
ful.—Ex  parte  Level,  159  P.  558. 

$=^425  (Or.)  The  imprisonment  of  petitioner 
by  virtue  of  an  execution  under  a  degree  finding 
that  he  fraudulently  and  unlawfuUv  retained 
money  belonging  to  another,  rendered  on  unau- 
thorized findings  of  fact  and  conclusions  of 
law  by  the  referee,  no  other  evidence  being  re- 
ceived and  the  decree  not  being  based  on  any 
issue  found  in  the  pleadings,  is  unlawful,  and 
petitioner  is  entitled  to  i^elease  In  habeas  corpus 
proceedings.— Ex  parte  I«rel,  159  P.  558. 

EXECUTIVE  POWER. 

See  ConatitatliiDali  Law,  ipafJJ^  ..     . 


EXECUTORS  A1\m  ADMINISTRATORS. 

See  Abatement  and  Revival ;  Descent  and  Dia- 
tribution;  limitation  of  Actions,  ^=>100; 
Will*. 

n.  APPOINTMENT,    QVAUFIOATION, 
AND   TENTTBE. 

9=s>22^)  (Oal-App.>  An  order  appointbig  a  spe- 
cial administrator  and  purporting  to  be  made 
in  a  formal  proceeding^  on  a  written  application 
is  outside  the  court's  jurisdiction,  where  no  ap- 
plication was  on  file,  though  the  petitioners  for 
general  letters  bad  orally  requested  the  appoint- 
ment—Scott V.  Superior  Court  of  City  and 
County  of  San  Francisco,  159  P.  225. 

VX.  AIXOWANCE  AND  PAYMENT  OF 

CIiAIMS. 

(B)  Freaentatlon  and  AUovraaee. 

«3»222(2)  (Cal.)  Where  plaintiff  sued  for 
breach  of  contract  of  sale,  and  defendant  died 
pending  action,  and  plaintiff  presented  claim 
against  decedent's  estate  for  breach  of  contract, 
and  judgment  against  administrator  was  re- 
versed, and  plaintiff  amended  complaint  alleging 
fraud,  evidence  thereof  was  inadmissible  under 
Code  Civ.  Proc.  i|  ISOO,  1502,:  providing  that 
claims  shall  be  presented  to  administrator  before 
action  thereon,  and  the  claim  presented  not  al- 
leging fraud.— Pearson  v.  Parsons,  159  P.  1173. 

vn.  DISTRIBUTION    OF   ESTATE. 

«=>3I5(5)  (Cal.)  Decree  of  distribution  held  to 
give  widow  of  testator  absolute  fee-simple  es- 
tate In  real  property  free  from  any  condition 
restraining  aUenation.— Drexler  v.  Washington 
Development  Co.,  159  P.  166. 
«s»3l5(6)  Cal.)  A  decree  of  distribution  not  ap- 
pealed from  is  the  conclusive  muniment  of  tide 
under  a  will,  and  controls  any  language  of  the 
will  inconsistent  therewith. — Drexler  v.  Wash- 
ington Development  Co.,  159  >P.  166. 

X.  4.OTXONS. 

«sa43l(2)  (Wask)  Rem.  &  Bal.  Code,  |  14'7% 
relating  to  presentation  of  claims  against  estates 
of  decedents,  held  a  statute  of  limitation,  with- 
out exception,  so  that  ignorance  of  facts  "onsti- 
tuting  daim  would  not  postpone  limitation. — 
Harvey  v.  Pocock,  159  P.  771. 

Under  Rem.  &  Bal.  Code,  (  1479,  claimant 
could  not  recover  in  an  action  against  the  estate 
of  ber  deceased  father,  where  no  claim  had  been 
presented  to  his  administratrix  prior  to  the  ac- 
tion.—Id. 

cS=443(7)  fWaeh.)  Allegation  of  complaint  in 
action  by  plaintiff  individually  and  as  executrix 
to  recover  from  estate  of  her  deceased  father  the 
interest  of  her  deceased  mother  in  community 
property  not  disposed  of  by  divorce  decree  is  an 
allegation  that  plaintiff  presented  a  claim  both 
individually  and  as  executrix  of  her  mother's 
estate.— Harvey  v.  Pocock,  169  P.  771. 
€=»444^)  (Wash.)  In  action  against  estate  of 
plaintitrs  deceased  father,  allegation  held  to  snf- 
ciently  show  that  plaintiff  was  the  legally  quali- 
fied and  acting  executrix  of  her  mother's  estate. 
—Harvey  v.  Pocock,  159  P.  771. 
4=9451(8)  (Okl.)  An  instruction  that  when  one 
presenting  an  administrator  with  a  claim  in 
proper  form  must  request  him  to  either  allow 
or  reject  it  is  erroneous  in  view  of  Rev.  Laws 
1910,  8  6342.— Spaulding  v.  Thompson,  159  P. 
509. 

XI.  ACCOUNTING  AND  SETTI.EMENT. 

(B)   Stattnar,    Settling,    Openlns,    and    Re- 
view. 

$=9509(4)  (Kan.)  The  bars  of  an  intestate  may 
sue  in  the  district  court  to  set  aside  an  order 
of  probate  court  approving  adminiatrator's  final 
account,  on  ground  it  was  procured  by  use  of 
release  obtafiied  by  false  rtpceaentationa  and 
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to  have  an  accoutadng.— PicSkenri  t.  Campbell, 
160  P.  21.    ■ 

^:»509(5)  (Kan.)  Heirs  sOlng  to  «et  asifTe  final 
account  of  administrator,  procured  on  a  release 
executed  by  tbem,  are  not  obarged  with  knowl- 
edge uf  falsity  of  administrator's  statement  that 
real  estate,  the  record  title  to  which  stood  in 
deceased,  had  not  been  sold  him,  on  the  theory 
that  the  matter  could  have  been  discovered  by 
inquiry  of  purchasers.— Pickens  v.  Campbell, 
15»  P.  21. 

XII.  FOBSIGN  AMD  •ANOII.I.ABT  AD- 
MINISTRATION. 

«s»5l9(l)  (CaLApp.)  Surrender  l>efore  local 
ancillary  administration  by  domestic  corpora- 
tion of  8to6k  belonging  to  estate  of  testator  of 
another  state,  to  bis  ^reign  domiciliary  execu- 
tor and  legatee,  held  a  defense  to  action  there- 
for against  the  corporation  by  local  ancillary  ad- 
ministrator.— Union  Trust  Co.  of  San  Francisco 
▼.  Pacific  Telephone  &  Telegraph  Co.,  159  P. 
820. 

EXEMPTIONS. 

See  Appeal  and  Error,  ®=»1064;    Homestead; 

•  Taxation,  «=3210. 

I.  NATTTBE  AND  KXTHVr. 
.    CC)   Propertr  and  Riskta  Bxempt. 

.<S=948(1)  (Oltl.)  Under  Rev.  Laws  1910,  i 
.SS42,  subd.  16,  all  current  wages  and  eamugs 
for  personal  or  professional  services  iearned  with- 
in 90  days  is  reserved  to  the  head  of  every 
family,  exempt  from  attachment,  execution,  or 
other  forced  sale  for  debts. — Barteldes  Seed  Co. 
V.  Gunn,  169  P.  602. 

Under  Rev.  Xaws  1910,  |  5199,  the  earnings 
of  a  resident  debtor  at  any  time  within  three 
months  before  execution,  garnishment,  or  at- 
tachment cannot  be  applied  to  his  debts  when 
Ineccssary  for  the  maintenance  of  a  family  sup- 
ported wholly  or  partly  by  his  labor.— Id. 
'<S=>48(2)  (Okl.)  The  object  of  the  exemptkxn 
statutes  is  to  give  the  head  of  a  family  his  cur- 
rent wages  or  personal  earnings,  and  he  is  en- 
titled thereto  though  the  earnings  may  be  re- 
served to  him  under  contract  whereby  he  is 
to  receive  so  much  for  the  job  performed. — 
Barteldes  Seed  Co.  v.  Gunn,  169  P.  502. 

nX.  WAIVER  OB  FOXtFEITURC. 

«=s>93  (Wash.)  Where  the  pUintitC,  after  two 
cows  and  their  calves  and  a  wagon  had  been 
seized  on  execution  and  noticed  for  sale,  with- 
out any  express  waiver  at  the  time  of  the  levy, 
as  provided  by  Rem.  &  £al.  Code,  {  571,  told 
.sheriff  to  postpone  sale  because  he  thought  he 
might  be  able  to  pay  judgment,  no  inference  of 
waiver  could  be  drawn  therefrom. — Shell  v. 
Svenason,  159  P.  1076. 

IV.   PROTECTION   AND   ENFOROE- 
BIENT  OF  RIGHTS.. 

«=>II9(1)  (Wash.)  The  principal  defendant, 
though  knowing  of  the  proceeding,  having  de- 
layed his  answer,  claiming  the  statutory  ex- 
emption, till  after  entry  of  decision  striking  al- 
legation from  garnishee's  answer  and  giving 
judgment  on  the  pleadings,  is  too  late  m  his 
claim.— Hanson  v.  Hodge,  169  P.  888. 
^=>l  19(2)  (Wash.)  A  claim  for  exempt  property 
may  be  made  within  a  reasonable  time  before 
sale.— Shell  v.  Svensson,  159  P.  1076. 
C=s>l29  (Wash.)  Where  cows  and  calves  and 
wagon  were  seized  on  execution  against  plaintiff 
and  noticed  for  sale,  it  was  sheriff's  duty,  on  the 
tiling  of  plaintiff's  affidavit  claiming  them  as  ex- 
empt, to  release  tbem,  where  no  demand  was 
made  for  an  appraisement,  as  provided  by  Rem. 

*  Bal.  Code,  §  673.— SheU  v.  Svensson,  189  P. 
1076. 


^=>t50  (Wash.)  In  actfon  to  recover  valne  of 
two  cows  and  thqir  calves  and  a  wagon  claimed 
as  exempt  from  execution,  held  that  instruction, 
while  not  technically  correct,  might  be  under- 
stood to  require  that  the  jury  find  plaintiff  to  be 
a  farmer,  and  within  Rem.  &  Bal.  Code,  (  663. 
— Shall  T.  Svensson,  159  P.  1076. 

EXPENSES. 

See  Officers,  «=994. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  «=>484 ;  Evidence,  «s»612. 
628. 

EXTENSION. 

See  Principal  and  Surety,  <9=>l<yt,  128,  129. 

FACTORS. 

*=»6  (CaLApp.)  Contract  to  deliver  to  a  factor 
a  certain  amount  of  goods  to  sell  held  not  can- 
celed by  the  principal  afterwards  negotiating 
with  the  factor  to  handle  all  its  goods  and  he 
declining  the  offer.— Williams  v.  Parrott  &  Co., 
169  P.  824. 

FAILURE  OF  CONSIDERATION. 

See  Guaranty,  ®=>17. 

FAINTING. 

See  New  Trial,  e3»28. 

FALSE  IMPRISONMENT. 

See  MallciooB  Prosecutioii. 

FALSE  PRETENSES. 

See  Banks  and  Banking,  9=>2l. 

FALSUS  IN  UNO,  FALSUS  IN  OM- 
NIBUS. 

See  Trial,  «s>236. 

FAMILY  EXPENSES. 

See  Husband  and  Wife,  <S=3l9. 

FEDERAL  COURTS. 

See  Removal  of  Causes. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Master  and  Servant,  9=*20i, 

FEES. 

See  Attorney  and  Client,  ^s>t44-i92, 

FEE  SIMPLE. 

See  Deeds,  «=>124. 

FELLOW  SERVANTS. 

See  Master  and  Servant  «=>159. 

FILING. 

See  Appeal  and  Error,  «=9624,  771,  773;  Crim- 
inal Law,  «=3ll06;  lOxceptionB,  Bill  ol  «=» 
67;  Mechanics'  Liens,  <3=>132,  271;  Plead- 
ing, <8=»172. 

FINAL  JUDGMENTS  -AND  DECREES. 

See  App^;V>d  Brror,.'4=»7&     . 
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FINDINGS. 

See  Appeal  and  Error,  4s»1001-1016 :  Mechan- 
ics' liens  <e=3290 ;  Beferenoe,  «=386;  Trial, 


<S=>391-I65. 


FINES. 


(3=»I2  (Okl.Cr.App.)  Before  Sesa.  Laws  1913,  c. 
112,  §  1,  went  into  effect,  a  defendant  was 
allowed  credit  on  his  fine  if  laid  out  in  jail  in 
accordance  with  Rev.  Laws  1010.— Smith  t. 
State,  159  P.  941. 

FIRE  INSURANCE 

See  Insurance. 

FISH. 

See  Criminal  Law,  <8=»94,  1213;    Indictment 
and  Information,  ^=9111. 

®=>I5  (Cal.App.)  An  information  charging 
casting  nets  within  a  bay  for  purpose  of  tak- 
ing fish  in  violation  of  Pen.  Code,  {  636,  held 
sufficient  without  alleging  in  the  waters  thereof. 
—People  V.  Anderson,  169  P.  211. 

FIXTURES. 

«=»7  fOkl.)  Under  Rev.  Laws  1910,  ^  6592,  a 
thing  is  deemed  aflSzed  to  land  when  it  ia  per- 
manently attached  to  'What  is  thus  permament, 
as  by  cement,  plaster,  etc.— Etchen  v.  Ferguson, 
159  P.  306. 

«=»9  (OkL)  Under  Rev.  Laws  1910,  {  6590, 
when  one  affixes  bis  property  to  land  of  an- 
other without  agreement  permitting  removal, 
the  thing  affixed  belongs  to  the  owner  of  the 
land.— Etchen  y.  Ferguson,  159  P.  306. 
«=>35(2)  (Okl.)  Articles  affixed  to  land  in  fact, 
though  only  slightly,  are  prima  facie  realty.— 
Etchen  v.  Ferguson,  159  P.  806. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  «=»357. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  <&s>288. 

I.  OTVlIi  UABIIiTTT. 

4=329(1)  (Nev.)  In  action  to  recover  damages 
for  forcible  entry,  plaintiff  must  prove  his  title 
or  riglit  to  possession  of  property  where  plead- 
ings raise  tiat  issue.— Clock  v.  Elges,  169  P. 
629. 

«=>30(5)  (Nev.)  Rev.  Laws,  §  5.508.  providing 
that  in  forcible  entry  cases,  judgment  "may" 
be  entered  for  treble  the  actual  damages,  per- 
mits, but  does  not  require,  such  penalty  to  be 
imposed.— Clock  v.  Elges,  159  P.  629. 
®=>43(7%)  (Nev.)  Supreme  Court  will  not  mod- 
ify judgment  to  allow  treble  damages,  in  for- 
cible entry  case,  under  Rev.  Laws,  S  5508, 
where  facts  are  not  before  it— Clock  v.  Elges, 
159  P.  629. 

<S=>47  (Nev.)  Eev.  Laws,  !  5377,  allowing,  plain' 
tiff  costs  on  favorable  judgment  va  action  involv- 
ing title  or  possession  of  real  estate,  applies  to 
recovery  of  damages  for  forcible  entry,  where 
plaintiff's  title  or  right  of  possession  was  dis- 
puted.—Clock  V.  Elges,  159  P.  629. 

FORECLOSURE. 

See  Mechanics'  Liens,  «=3271-291;   Mortgages, 
«ss395-679;    Taxation,  «=9708. 

FOREIGN  ADMINISTRATION. 

See  Oxecutors  and  Administrators,  4=>510. 

FOREIGN  DIVORCL 

See  Divorce,  «=>S27. 

FOREIGN  JUDGMENTS. 

See  Jodsment,  «bs>82S.. 


I  FOREIGN  LAWS. 

See  Bvidence,  ^=t80. 

FORFEITURES. 

See  Bail:  Infants,  <8=3l2% ;  Insurance,  €=» 
349,  S6o;    Intoxicating  LiquotB,  «=>247-251. 

FORGERY. 

See  Criminal  Law,  «=9369. 

FORMER  ADJUDICATION. 

See  Judgment,  «=3563-743. 

FORMER  JEOPARDY. 

See  Criminal  Law.  «s>178,  257. 

FRATERNAL  INSURANCE 

See  Insurance,  «S3693-819. 

FRAUD. 

See  Bills  and  Notes,  <8=364,  620;  Compromise 
and  Settlement,  <8=»8;  Contracts,  <8=s>94; 
Corporations,  <S=380,  426:  Evidence,  «=>434; 
Frauds,  Statute  of ;  Fraudulent  Conveyances; 
Husband  and  Wife,  ®=»52;  Insurance,  *=» 
723;  LimiUtion  of  Actions,  «=»100,  192; 
Reformation  of  Instruments,  ^^2X;  Sales, 
«is>60,94,  126. 

I.  DEOEPTIOH  GONSTmmNO 

TBJlVT},  AWP  UABILITT 

THEREFOR. 

4=93  (Okl.)  The  essentials  of  firand  are  a  ma- 
terial representation  by  defendant  which  is  false 
or  made  with  reckless  disregard  of  the  truth 
with  the  intention  that  it  should  be  acted  upon, 
and  that  plaintiff  acted  thereon  to  his  injury.— 
Chicago,  B.  I.  &  P.  By.  Co.  v.  Penix,  159  P. 
1141. 

®=»9  (Wash.)  To  constltu.te  fraud,  representa- 
tions must  be  material,  false,  known  to  maker 
to  be  false,  or  made  recklessly  as  facts  without 
knowledge  with  intent  to  be  acted  on  and  acted 
on  in  reliance  upon  them  to  another's  injury. 
—Hamilton  v.  Mihills.  159  P.  887. 
«=»I2  (Cal.)  Under  Civ.  Code,  {  1572,  subd.  4, 
defining  actual  fraud,  breach  of  a  railroad's 
promise  "that  no  intoxicating  liquor  would  ever 
be  sold  or  given  away"  in  a  town  which  it  was 
developing,  held  not  to  amount  to  actionable 
fraud.— Ayers  v.  Southern  Pac.  B.  0>.,  159  P. 
144. 

®=»I2  (Okl.)  While  ordinarily  statement  on 
which  fraud  may  be  predicated  must  be  of  exist* 
ing  fact,  promise  Made  to  induce  written  con- 
tract without  intention  to  perform  oonstitutee 
fraud. — McLean  v.  Southwestern  Casualty  Ins. 
Co.  Of  -Oklahoma,  169  P.  660. 
€=5>I3(2)  (Wash.)  Pact  that  one,  making  ma- 
terial and  inducing  statement  susceptible  of 
knowledge,  as  made  on  his  own  knowledge,  be- 
lieved such  statement  to  be  true,  but  did  not 
know  it.  is  no  excuse  in  law. — Hamilton  v.  Mi- 
hills,  159  P.  887. 

«=320  (Okl.)  To  recover  for  fraud  and  deceit, 
it  is  not  necessary  that  the  fraudulent  represen- 
tations were  the  sole  inducement  moving  plain- 
tiff to  take  the  action  from  which  the  injury  en- 
sued if  without  such  representations  plaintiff 
would  not  have  act^.— Allen  v.  Pendarvis,  ISd 
P.  1117. 

«=>22(1)  (CaLApp.)  A  contracting  party  is  en- 
titled to  rely  on  the  express  statement  of  an 
existing  fact,  the  truth  of  which  is  known  to 
the  opposite  party  and  unknown  to  him,  as  the 
basis  of  a  mutual  agreement,  and  is  not  bound 
to  investigate  statements  which  the  other  party, 
with  full  means  of  knowledge,  has  deliberately 
made.— Gleaaon  t.  Proud,  169  P.  S8&. 
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n.  AOTIOHS. 

(B>  Partlen   aiid    Pleadias* 

^=>42  (Gal.)  In  pleading  false  representations, 
as  fraud,  allegations  that  a  promise  was  made 
without  any  intention  of  performing  it,  or  that 
it  was  made  with  the  intent  to  deceive  or  de- 
fraud the  plaintiff,  or.  to  induce  her  to  buy  the 
property,  are  necessary.— Ayers  t.  Soathem 
Pac  R.  Ca.  169  P.  144, 

(C)  BTldeaee. 

®s»50  (OkL)  Fraud  is  a  fact  to  be  established 
by  evidence  as  any  other  fact— Chicago,  R.  I.  tc 
P.  Ry.  Co.  T.  Penix,  16G  P.  1141. 

(B)  Trial,  Jadsment.  and  Revlevr. 

«=>65(4)  (Okl.)  In  an  action  for  damages  for 
fraud  and  deceit  In  the  sale  of  bank  stock,  .an 
instruction  that,  if  plaintiff  was  induced  to  l>uy 
the  stock  because  of  other  influences  than  rep- 
resentations made  by  defendant,  he  could  not 
recover,  is  erroneoas. — ^Allen  v.  Pendarvis,  158 
P.  1117. 

FRAUDS,  STATUTE  OF. 

VI.  BEAI.  PROPERTT  AKP  ESTATES 
AND    INTERESTS   THEREIN. 

4e»75  (Or.)  An  agreement  to  devise  real  prop- 
erty is  not  within  the  statute  of  frauds  (L.  O.  L. 
I  808).— Woods  T.  Dunn,  169  P.  1168. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

«=»I39(2)  (GaLApp.)  An  antenuptial  contract 
that  deceased  would  make  plaintiff  his  bene- 
ficiary in  an  insurance  policy  is  executed  by 
their  marriage  and  insertion  of  plaintiff's  name 
as  beneficiary.— Freitas  v.  Freitos,  159  P.  611. 
The  statute  of  frauds  (Civ.  Code,  }  1624,  and 
Code  Civ.  Proc.  1 1973)  is  inapplicable  to  an  ex- 
ecuted antenuptial  oral  contract— Id. 

X.  PIiEAOINO,  EVIDENOE,  TRIAI.. 
AND   REVIEW. 

«=»I48(2)  (CaLApp.)  Where  a  complaint  alleges 
an  antenuptial  contract,  required  to  be  in  writ- 
ing under  statute  of  frauds  (Civ.  Code,  |  1^4, 
and  Code  Civ.  Proc.  {  1973),  held  that  the  agree- 
ment will  be  presumed  to  bis  written.— Freitas  t. 
Freitas,  158  P.  611. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS   AND   TRANSACTIONS 
INVALID. 

(B)  Hatare   and   Form  of  Traaater. 

«s>24a)  (CaL)  av.  Code,  |  1089,  defining 
transfer,  applies  to  the  Ckide  sections  declaring 
certain  transfers  void  against  creditors. — SchoUe 
V.  FinneU,  169  P.  1179. 

e=»32  (Cal.)  That  live  stock  of  debtor  was 
mingled  with  that  of  his  sons  and  sold  by  them 
does  not  give  creditors  right  of  action  against 
sons  to  set  aside  transfer  as  fraudulent. — 
ScboUe  T.  Finnell,  1S9  P.  1179. 

(D)  ladeMedaess,   IaaolTeB«r>   and  Intent 
of  Oraator. 

9C357(1)  (CaLApp.)  A  solvent  person  may 
transfer  property  with  intent  to  defraud  cred- 
itors: so  that  it  need  not  always  be  inquired 
whether  the  grantor  is  insolvent.— 8.  B.  Slade 
Lumber  Co.  v.  Derby,  159  P.  881. 

(■)  C«aalderatloa._ 

«Es>74(l)  (Cal.)  The  purchase  of  corporate  stock 
by  a  debtor  which  he  caused  to  be  transferred 
to  defendant  without  consideration,  if  accom- 
panied by  a  fraudulent  intent  as  to  debtors, 
would  constitute  a  transfer  to  defendant  assail- 
able by  the  creditors.— Scholle  v.  Finsell,  168  P. 
1178. 


(I)  Retention   et  Poaseaalen   or  Apparent 
Title  by  Qraator. 

®=>I47(1)  (Wash.)  Checking  over  lumber  con- 
veyed to  creditor  by  bill  of  sale  as  security,  ar- 
rangement for  haming  and  notice  to  assignee 
for  creditors,  held  a  sufficient  change  of  posses- 
sion as  against  the  assignee  and  other  creditors. 
— Haskins  v.  Fidelity  Nat  Bank,  159  P.  1198. 
4=9 1 54(2)  (Wash.)  Where  a  vendee  of  personalty 
takes  possession  before  other  claims  are  made 
thereon,  he  is  entitled  thereto,  though  his  bill 
of  sale  may  be  invalid  because  not  properly  re- 
corded.—Haskins  V.  Fidelity  Mat  Bank,  169  P. 
1188. 

(J)  Kaowledffa  and  Intent  of  fiVantee. 

4=3 1 56(1)  (Or.)  Actual  notice  of  fraudulent  in- 
tent by  vendor  must  be  shown  to  avoid  a  sale  to 
a  purchaser  paying  a  valuable  consideration. — 
Sabin  v.  KymEton,  159  P.  69. 
®=s>l68  (Or.)  The  title  of  a  purchaser  is  pro- 
tected from  attack  as  baaed  on  fraudulent  con- 
veyance where,  without  knowledge  or  notice  of 
vendor's  bad  intent  or  of  fraud,  be  has  paid  a 
valuable  consideration,  under  L.  O.  L.  H  7897, 
7400,  7401.— Sabin  v.  Kyniston,  159  P.  69. 

m.   REHEDIES   OF   CREDITORS  AND 
PURCHASERS. 

(G)  Bvldenee. 

4=»27l^)  (Or.)  One  alleging  fraud  or  any  other 
material  matter  mast  prove  it— Sabin  v.  Kynis- 
ton, 159  P.  69. 

<8=9276  (Cal.)  In  an  action  under  Cir.  Code,  ff 
3439,  3440,  to  set  aside  a  transfer  as  fraudu- 
lent, it  is  essential,  to  make  out  the  case  al- 
leged, for  plaintiff  to  establish  that  there  has 
been  a  transfer  of  the  property. — Scholle  v. 
Finnell,  159  P.  1179. 

That  court  did  not  accept  defendant's  conten- 
tion as  to  title  to  property  did  not  relieve  plain- 
tiff from  necessity  of  proving  transfer  alleged 
to  have  been  fraudulently  made. — Id. 
<»B»282  (Or.)  Under  L.  O.  L.  {  7401,  one  of  the 
essentials  which  the  plaintiff  must  establish  is 
that  the  purchaser  bad  previous  notice  of  the 
fraudulent  Intent  of  his  grantor. — Sabin  v.  Kyn- 
iston. 159  P.  69. 

4=3287  (Cal.App.)  A  judgment  creditor,  suing 
to  subject  transferred  property  to  his  judgment, 
may  introduce  his  judgment,  writs,  and  execu- 
tion as  the  basis  for  maintaining  his  suit— 
S.  E.  Slade  Lumber  Co.  v.  Derby,  150  P.  881. 
<8=»295(2)  (Or.)  It  is  not  essential  that  there 
be  direct  proof  of  fraud;  but  the  deceit  may  be 
proven  by  circumstantial  evidence.— Sabin  v. 
Kyniston,  159  P.  69. 

®=»298(3)  (CaLApp.)  Evidence,  together  with 
legitimate  inferences,  held  to  justify  finding  that 
gift  of  cor^ratioD  stock  to  owner's  wife  was 
made  with  intent  to  hinder  and  delay  creditors. 
— S.  E.  Slade  Lumber  Co.  t.  Derby,  159  P. 
881. 

4=>30()(1)  (Or.)  Testimony  of  grantee,  called  as 
plaintilTs  witness,  of  payment  of  valuable  con- 
sideration, and  of  his  son  as  to  remittances  to 
him  for  use  in  buying  the  land,  held  sufficient  to 
show  payment  by  grantee  of  valuable  consid- 
eration.— Sabin  v.  Kyniston,  159  P.  89. 
4=>30l(l)  (Or.)  Evidence  held  not  sufficient  to 
show  grantee's  knowledge  of  fraud. — Sabin  v. 
Kyniston.  168  P.  69. 

Actual  notice  to  grantee  of  fraudulent  intent 
by  vend<»  may  be  proven  by  circumstantial  evi- 
dence.— Id. 

FREIGHT  TRAINS. 

See  C!arrlers,  4=3244. 

FRIGHTENING  ANIMALS. 

See  Railroads,  4b>80&, 
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FRIVOLOUS  APPEAL 

Sm  Ooats,  «B9260. 

FUMIGATION. 

See  Agriculture,  ®s>ll. 


See  Fish. 


GAML 
GARNISHMENT. 


See  Appeal  and  Error,  «s>178,  877;    Attadi- 
ment;    Officers,  <S=>100;    States,  «=>9. 

n.  PEBSoxs  Ain>  pbopertt  sms- 

4£OT  TO  GARNISHMENT. 

^=9 1 7  (Kan.)  Proceeding  to  subject  to  payment 
of  judgment  salary  due  from  county  to  deputy 
sheriff  cannot  be  maintained  under  Code  Civ. 
Proc.  i  522  (Gen.  St.  1909,  {  6117).— Haddock 
V.  McDonald,  159  P.  402. 

Liaws  1889,  c.  151,  exempting  municipal  cor- 
porations from  garnishment,  exempts  counties 
and  similar  bodies,  as  well  as  cities.— Id. 
4=933  (Wash.)  Salary  earned  is  money  due  in 
a  sum  certain  and  owing,  relative  to  being  sub- 
ject to  garnishment,  though  it  may  not  be  a 
debt  in  the  common-law  senseb— Hanson  t. 
Hodge,  159  P.  388. 

«=363  (Wash.)  Laws  1916,  p.  357,  making 
counties  and  municipalities  subject  to  mmish- 
ment,  A«U  by  necessary  implication  to  abrogate 
common-law  immunity  from  garnishment  of  sal- 
aries of  public  officers.— Hanson  ▼.  Hodge,  169 
P.  388. 

V.  Z.IEN  OF  OABNISHMENT  AND 
UABIIJCTY  OF  OARNISHEB. 

4=>I05  (Wash.)  A  creditor  by  garnishment  can 

Set  no  better  right  or  title  to  property  than  the 
cbtor  has.— First  Nat.  Bank  of  Everett  v.  Neil- 
sen,  159  P.  118. 

VIX.   QVASHINO,    VACATnrO.    DX880- 
Z.1TTION,  OK  ABANDONHENT. 

«s>l95  (Okl.)  Where  undertaking  is  executed 
by  defendant  pursuant  to  Rev.  Lews  1910,  { 
4838,  and  garnishment  proceeding  is  thereby 
discontinued,  defendant  is  estopped  from  ques- 
tioning regularity  of  garnishment  proceedings. 
— Munson  v.  First  Nat.  Bank  of  Okmulgee,  159 
P.  486. 

GIFTS. 

I.  INTER  VIVOS. 

«=>49(5)  (CaL  App.)  In  husband's  action  to  have 
two  gifts  of  money  made  by  his  deceased  wife 
set  aside,  evidence  held  insufficient  to  establish 
any  sort  of  trust  relation  between  decedent  and 
ddendants;  that  the  gifts  were  secured  by  un- 
due influence,  etc.— Lovejoy  v.  Hart,  169  P.  170. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Indemnity ;  Principal  and  Surety. 

I.  BEQmSITES  ANB  VALIBITT. 

9s»7(2)  (Okl.)  Delivery  of  guaranty  to  guaran- 
tee in  response  to  offer  by  latter  completes  con- 
tract, without  notice  of  acceptance  and  of  inten- 
tion to  act  thereunder. — Oklahoma  City  Nat 
Bank  v.  E2aard,  159  P.  267. 
€=>I7  (Wash.)  A  guaranty  of  account  of  K. 
store  held  not  effective  as  to  past-due  indebted- 
ness; there  having  been  no  subsequent  sale  to  it 
on  credit,  the  expressed  consideration,  or  indnl- 


£ene«  on  the  past-due  Indebtedness.- Western 
try  Goods  Oo.  v.  Hamilton,  169  P.  373. 

XX.  CONSTRUCTION    AHI>   OPERA- 
TION. 

4s>86(6)  (Washu)  A  guaranty  of  payment  at 
the  account  of  E:.  store,  in  consideration  of  sale 
to  it  on  credit,  held  not  a  guaranty  of  payment 
of  price  of  goods  sold  to  its  management  nnd^ 
control  of  its  creditors  in  the  course  of  liquida- 
tion.-Western  Dry  Goods  Co.  r,  Hamilton,  169 
P.  878. 

GUARDIAN  AND  WARD. 

See  Infants,  «s>77;  limitatioii  at  Actions,  ^s 
72. 

H.  AFPOXNTMENT.     Q1TAXJFIOATXON. 
ANB  TEN1TBE  OF  OVABBIAN. 

4=3 10  (CaL)  A  comparison  of  the  benefits  to 
the  child's  welfare  from  the  different  surround- 
ings is  required  by  Civ.  Code  {  246,  in  deter- 
mining whether  an  infant  will  be  taken  from 
parents  and  given  to  cnstody  of  guardians.— In 
re  Lew  Choy  f>>on,  159  P.  440. 
4=9 1 3(4)  (Cal.)  Eividence,  in  a  proceeding  for 
appointment  oi  a  guardian  of  an  Infant,  held  to 
support  a  finding  that  it  was  an  at»ndoned 
child.— In  re  Lew  Choy  Foon,  169  P.  440. 
^9 1 7  (OkL)  The  appointment  of  a  guardian  for 
a  minor  by  the  county  court  imports  general 
jurisdiction  to  so  do ;  and,  the  record  being  reg- 
ular  on  its  face,  it  will  be  presumed  that  idl 
facts  necessary  to  vest  it  with  lurisdictton,  in* 
eluding  determination  of  qualifications  of  a 
guardian,  were  found  to  exist  before  appoint- 
ment was  made.— Johnson  t.  Johnson,  160  P. 
1121. 

m.  C1TSTOBT  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

4s»29  (Kan.)  Right  of  mother  to  custody  of 
child  is  not  impaired  by  order  of  probate  court 
appointing  guardian,  notwithstancUng  recital 
that  guardianship  extends  to  person,  where  no 
issue  concerning  mother's  fitness  was  actually 
presented  or  determined.— Ex  parte  Brown,  159 
P.  405. 

4=930(1)  (Okl.)  A  father  who  has  baen  appoint- 
ed guardian  of  minor  children  is  entitled  to  their 
custody,  services,  and  earnings,  and  is  charged 
with  duty  of  supporting  and  educating  them; 
and,  when  he  cannot  reasonably  afford  to  do  so, 
he  may,  under  direction  of  court,  apply  income 
of  minora  thereta— Donnell  v.  Dansby,  159  P. 
317. 

XV.   SAXES  AND  OONVETANOES  XTN- 
DER  ORDER  OF  COURT. 

(g=9l07  (Okl.)  Judgment  appointing  guardian 
and  ordering  sale  of  minora'  land,  proceedings 
being  regular  on  their  face,  is  not  subject  to 
collateral  attack  in  ejectment  by  the  minors  on 
ground  that  they  were  not  residents  of  county 
in  which  guardian  was  appointed. — Scott  t.  Aly- 
raham,  IM  P.  270. 

4=9 107  (Ofcl.)  A  sale  of  minor's  land  under  or- 
der of  the  county  court  by  a  guardian  cannot  be 
attacked  in  ejectment  by  evidence  that  the 
guardian  at  the  time  of  appointment  was  a 
minor ;  the  county  court  as  to  such  matter  be- 
ing one  of  general  jurisdiction  and  the  attack 
being  collateral.— Johnson  v.  Johnson,  159  P. 
1121. 

4=>I0B  (Okl.)  Purchaser  at  guardian's  sale,  all 
proceedings  being  regular  on  their  face,  may  not 
be  ousted  because  of  fraud  of  guardian  inducing 
the  sale  where  purchaser  did  not  participate 
therein.— Scott  v.  Abraham,  159  P.  270. 

VI.  ACCOUNTING  AND  BETTUBMENT. 

4=9 1 65  (OkU  Petition  by  ward  against  former 
guardian  and  surety,  charging  that  order  ap- 
proving final  report' of  gnardian  and'  releasing 
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•niety  vaa  nrocarM  hf  (rand,  is  a  direct  attack 
on  such  order.— Brewer  t.  Dodson,  169  P.  829. 

Vm.  UABIXXTIES  ON  01TAItDXAK> 
SHIP  BONDS. 

9=>I74  (Old.)  Sarety  on  guardian's  sale  bond 
after  sale  and  disposition  of  proceeds  will  not 
be  permitted  to  deny  validity  of  gaardian's  ap- 
tiointment  or  of  proceedings  tor  sale,  or  to  deny 
that  he  received  proceeds  in  fiduciary  capacity. 
— Donnell  v.  Dansby,  159  P.  317. 
«s»l82a)  (Okl.)  Where  tmardian  dies  without 
accounting  and  settlement,  his  former  wards 
may  maintain  action  against  bis  personal  repre- 
sentatives and  sureties  on  his  bond  for  such  ac- 
counting and  settlement— Donnell  y.  Dansby, 
1S9  P.  317. 

Where  father  who  had  been  apiMinted  guard- 
ian made  no  charge  for  Expenditures  in  behalf 
of  minors,  and  obtained  no  authority  from  coun- 
ty court  therefor,  no  credits  can  be  allowed  after 
his  death  in  action  against  sureties  on  bis  bond. 
-Id. 

®=JI82(2)  (Okl.)  Claim  for  a  fund  wrongfuUy 
misappropriated  by  guardian  need  not  be  pre- 
sented to  his  administrator  before  action  for  re- 
covery thereon. — Donnell  v.  Dansby,  159  P.  817. 
9=>I82(6)  (Okl.)  Evidence  htld  to  show  execu- 
tion of  bond  of  guardian  by  defendant  surety 
company.— Donnell  v.  Dansby,  IM  P.  817. 
€=s>l8°2(7)  (Okl.)  In  action  against  representa- 
tives of  deceased  guardian  for  accounting,  the 
court  may  state  account  and  hear  evidence,  and 
allow  defendants  any  credits  and  determine  bal- 
ance due,  and  render  Judgment  against  sureties 
therefor.— Donnell  v.  Dansby,  159  P.  817. 

dUARDS. 

See  Master  and  Servant,  ^s>121. 

HABEAS  CORPUS, 
n.  jimisDxonoN.  moosEDiNos, 

AND  REUDBF. 

«s>73i/2  (Okl.)  Under  Rev.  Laws  19101 H  4889- 
4892,  where  officer  charged  with  unlawful  re- 
straint neglects  to  make  return  to  writ  of  ha- 
beas corpus  or  offer  excuse  for  his  failure,  and 
petition  shows  illegal  restraint,  petitioner  is 
entitled  to  discharge.— Ex  parte  Wood,  159  P. 
4S3. 

®=385(1)  (Kan.)  Evidence  as  to  fitness  of  moth- 
er held  not  to  warrant  depriving  her  of  custody 
of  child.— Ex  parte  Brown,  159  P.  406. 

HARMLESS  ERROR. 

Sec  Appeal  and  Error,  «=>1033-1071;  New 
Trial,  «s»41. 

HEARING. 

See  OMal,  «=»166,  178. 

HEIRS. 

See  Descent  and  DistribntioiL 

HIGHWAYS. 

See  Constitutional  Law,  «=»64,  290,  291;  Oonn- 
ties,  «=>191,  195,  196;  Railroads,  «=995; 
Statutes,   9=>2X. 

UL  OONSTBUOTION,  IMFBOVEIIENT, 
AND  lE^PAIB. 

4s>l07(l)  (Kan.)  In  absence  of  fraud  or  mis- 
conduct equivalent  thereto,  finding  of  board  of 
eoanty  commissioners  on  sufficiency  of  petition 
under  Laws  1909,  c.  201,  for  construction  and 
improvement 'of  road,  is  conclusive  on  property 
owners  and  taxpayers  affected  thereby. — Steven- 


son V.  Board  of  Oi>m*nr«f  Shawnee  County,  159 
P.  6.       . 
Bqle  as  to  conclusiveness  of  decision  of  coun- 

S'  board  on  sufficiency  of  petition  for  construe- 
on  and  improvement  of  road  applies  to  legality 
and  authenticity  of  signatures  to  petition.— Id. 

And  to  determination  concerning  boundaries 
of  district  as  set  forth  in  petition. — Id. 

Also  to  cost  of  proposed  improvement. — Id. 

Laws  1909,  c.  20(),  does  not  repeal  chapter. 
201,  relatmg  to  construction  and  improvement 
of  roads. — In. 

Laws  1900,  c.  201,  relating  to  construction 
and  improvement  of  roads,  is  net  onconsUtu- 
tional  on  the  ground  that  the  county  board  has 
no  discretion  as  to  the  improvement  to  l>e  or- 
dered.—Id. 

«=3ll3(3)  (Wash.)  There  beinf;  no  prohibition 
in  3  Ron.  &  Hal.  Code,  i  6879-0,  as  to  State 
Aid  Roads,  against  the  contract  for  construc- 
tion providing  for  retention  of  20  per  oent.of 
price  to  satisfy  liens,  such  condition  is  binding 
both  on  the  surety  and  the  county.— Maryland 
Casufilty  Go.  v.  Washington  Nat.  Bank,  159  P. 
689. 

«=>l  13(5)  (Wash.)  Where  county  obtained  state 
war^anta  for  state  road  construction  and  allow- 
ed them  to  pass  to  a  bank,  which  loaned  money 
thereon  to  tne  contractor,  the  county  was  liable 
to  surety  on  contractor's  bond  for' amount  there- 
of, when  it  did  not  show  money  loaned  was  used 
on  the  work.— Maryland  Casualty  Co.  v.  Wash- 
ington Nat  Bank,  169  P.  680. 

TV.  TAXES,   ASSESSMENTS,  AND 
WORK   ON  HIOHWATS. 

«=»I22  (Kan.)  Laws  1900,  c.  201,  relating  to 
construction  and  improvement  of  roads,  is  not 
unconstitutional  as  requiring  township  board 
to  levy  tax  which  it  has  no  voice  in  creating. — 
Stevenson  v.  Board  of  Com'rs  of  Shawnee  Coun- 
ty, 160  P.  6. 

HISTORY. 

See  Statutes,  «S9217. 

HOLIDAYS. 

See  Fish,  «s»15;   Snnday. 

HOLOGRAPHIC  WILLS. 

See  Wills,  «=»180. 

HOMESTEAD. 

See  Exemptions. 

n.  TRANSFER  OR  INOITlfBRANOB. 

«s»ll7  (Utah)  A  husband,  with  Ms  wife's  con- 
sent may  incumber  thrir  homestead  under  the 
local  statute.— Wherritt  v.  Dennis,  159  P.  634. 

HOMICIDE 

See  Criminal  Law,  «s>761,  778,  828. 
H.  BfURDER. 

€=»28  (Okl.Cr.App.)  Where  accused  was  volun- 
tarily intoxicated  so  that  he  was  unable  to 
form  a  premeditated  design,  and  there  was  no 
evidence  of  malice,  his  killing  of  another  is 
manslaughter  in  the  first  degree,  and  not  mur- 
der.—Ferryman  V.  State,  159  P.  937. 

Mere  temporary  insanity  resulting  from  vol- 
untary intoxication  is  no  defense  to  a  charge  of 
homicide,  but  insanity,  to  be  a  defense,  must 
be  permanent  from  chronic  intoxication.— Id. 

V.   EXCUSABLE    OR   JUSTIFIABLE 
HOMICIDE. 

«=»II6(8)  (Cal.App.)  Person  acting  in  self-de- 
fense and  resorting  to  use  of  deadly  weapon 
must  believe  that  it  is  absolutely  necessary  for 
bin)  to  so  act  in  order  to  justify  under  the  law. 
-^People  V.  Bradfleld,  159  P.  443. 
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VXX.  WTBW3KOB. 

(B)  Admlsaibtllty  in  Genentl. 

®=>I57(2)  (Wash.)  In  prosecution  for  uxoricide 
evidence  of  quarrel  ten  dayB  prior  to  offense  is 
admissible  against  the  liusl>and. — State  ▼. 
Spanuler,  159  P.  810. 

€s»l66(3)  (Ariz.)  Evidence  of  deceased  having 
two  years  before  objected  to  defendant  l^eeping 
company  with  his  daughter  held  admissible  on 
motive,  notwithstanding  remoteness. — TalTey  v. 
State,  159  P.  59. 

As  showing  feeling,  motive,  or  malice,  letter 
from  defendant  reflecting  on  deceased's  laclc 
of  care  of  daughters,  and  their  virtue,  held  ad- 
missible.— Id. 

Defendant  held  not  entitled  to  show  truth  of 
his  letter  reflecting  on  deceased,  introduced  to 
show  feeling,  motive,  or  malice;  the  truth  be- 
ing immaterial. — Id. 

«=3l80  (Okl.Cr.App.)  While  involuntary  intoxi- 
cation is  no  defense  to  a  prosecution  for  homi- 
cide, it  may  be  considered  on  the  question  of 
premeditation. — Ferryman  v.  State,  159  P.  937, 

(B)  'Wctslit  and  Snfllolenor- 

€=253(1)  (Ariz.)  Evidence  held  sufficient  to 
support  a  conviction  of  murder  in  the  first  de- 
gree.—Talley  V.  State,  169  P.  69. 

VXU.  TBlAIb 
(O)  Inatmetionab 

4=»288(2)  (Cal.App.)  In  prosecution  for  assault 
with  intent  to  murder,  it  was  proper  for  the 
court  to  advise  the  jury  that  evidence  of  former 
difiiculties  between  the  parties  might  be  consid- 
ered to  show  malice  on  defendant's  part  against 
complainant— People  v.  Bradiield,  159  P.  443. 
®=33Q0(3)  (CaLApp.)  In  prosecution  for  assault 
with  intent  to  murder,  instruction  on  influence 
of  previous  threats  on  right  of  self-defense  held 
to  properly  state  the  law. — People  v.  Bradfield, 
159  P.  443. 

In  prosecution  for  assault  with  intent  to  mur- 
der, court  properly  instructed  that  if  jury  be- 
lieved that  there  had  been  previous  difiiculties 
between  parties,  they  should  consider  such  tes- 
timony only  to  determine  state  of  mind  of  par- 
ties at  time  of  alleged  assanlt,  and  to  show  mal- 
ice, if  any,  that  defendant  had  at  the  time. — Id. 

In  prosecution  for  assault  with  intent  to  mur- 
der, instruction  on  self-defense  held  not  improp- 
er as  declaring  that  in  proving  justification  for 
attack  on  ground  of  self-defense  it  need  appear 
that  it  was  absolutely  necessary  for  person  to 
resort  to  means  adopted. — Id. 
«=>307(3)  (Mont.)  Where  defendant  killed  de- 
ceased, but  alleged  accidental  discharge  of  bis 
revolver,  used  as  a  club  in  a  fight  in  which  the 
two  engaged,  he  was  not  entitled  to  a  definition 
of  "assault,  since  he  was  guilty  of  unlawful 
manslaughter,  or  should  have  been  acquitted  en- 
tirely.—State  V.  Lewis,  159  P.  415. 

X.  APPEAI.  Airo  ERROR. 

€=>342  (Okl.Cr.App.)  One  convicted  of  man- 
slaughter is  not  entitled  to  a  reversal,  in  the 
absence  of  errors  of  law,  because  the  proof 
shows  that  the  jury  should  have  convicted  him 
of  murder.— Willis  v.  State,  159  P.  1014. 
C=>347  (Okl.Cr.App.)  In  a  homicide  case,  evi- 
dence held  to  show  that  in  the  interests  of  jus- 
tice the  punishment  should  be  reduced  from 
death  to  life  imprisonment— Anthony  v.  State, 
159  P.  934. 

HORTICULTURE. 

See  Agricnltore,  <esp]1. 

HOSPITALS. 

«s»8  (Cal.)  Evidence  held  to  Juetify  finding 
that  burns  were  inflicted  on  patient  while  nn- 
oonscions  and  under  exduaive  care  of  defend- 


ant's nonea.— Hejer  r.  ICcNntt  Hoapital,  169 
P.  436. 

Under  contract  of  hosiHtal  with  patient  the 
corporation  owea  her  dn^  of  protection,  which 
it  violates  by  use  of  any  inatrumentality  pro- 
ducing painful  bums,  so  that  proof  of  accident 
carries  with  it  presumption  of  negligence,  re- 
gardless of  whetner  injury  was  caused  by  care- 
lessness of  competent  nurses  or  negligence  ia 
selecting  incompetent  nurses. — Id. 

HUMANITARIAN  DOCTRINE. 

See  Bailroada,  «=9390. 

HUSBAND  AND  WIFE. 

See  Banks  and  Banking,  «=3l29;  Divorce,  ' 


I.  ICITTirAI.  RIGHTS.  DUTIES.  AlfD 
MABTT.TTIES. 

«»I4(2)  (Or.)  An  estate  by  the  entirety  is  rec- 
ognized in  Oregon.— Chase  t.  McKenzie,  159  P. 
1025. 

®s>l9(l)  (Utah)  To  make  either  spouse  liable 
for  goods  furnished  the  other,  the  relation  of 
husband  and  wife  must  exist  and  the  indebted- 
ness must  be  for  legitimate  and  proper  family 
expenses.— Berow  v.  Sliields,  169  P.  638. 
<3=3l9(3)  (Utah)  Under  Comp.  Laws  1907,  i 
1206,  while  liability  of  husband  for  family  ex- 
penses Incurred  by  his  wife  may  exist  during,  a. 
temporary  separation,  no  liability  can  exist 
where  the  separation  is  permanent  in  its  na- 
ture; no  "family"  then  existing. — Berow  r. 
Shields,  168  P.  638. 

<S=>I9(14)  (Utah)  Under  Comp.  Laws  1907,  I 
1206,  providing  that  both  husband  and  wife 
shall  be  liable  for  indebtedness  for  family  ex- 
penses incurred  by  either,  the  question  whether 
the  indebtedness  was  for  necessaries  is  imma- 
terial if  it  was  for  proper  family  expenses.— 
Berow  v.  Shields,  159  P.  638. 
<3=923%  (CaLApp.)  Where  defendant's  wife 
gave  her  note  as  part  of  the  price  of  an  automo- 
bile purchased  by  and  delivered  to  her,  the  i>al- 
ance  being  charged  to  her  personally,  held,  the 
vendor  could  not,  on  husband's  alleged  admis- 
sions, hold  him  upon  the  contract  in  view  of 
Civ.  Code,  8  168,  and  Code  Civ.  Proc.  {  1835.— 
Houllard  v.  Gray,  159  P.  457. 
«=323>A  (Wash.)  A  husband  cannot  be  held  lia- 
ble personally  for  his  wife's  note  without  plain- 
tlifs  showing  whether  the  husband  knew  of  it, 
authorized  it,  or  ratified  it,  or  whether  the 
community  estate  ever  got  the  proceeds. — Balk- 
ema  v.  Grolimund,  169  P.  127. 

The  presumption  is  that  a  wife  has  no  riprht 
to  disburse  family  money  except  for  necessities. 
-Id. 

in.  OONVETAKOES^ONTRACTS,  AITD 

OTHER  TRAWSAOWOHS  BETWEEW 

HTTSBAin>  AMB  WIFE. 

«8!=»47(1)  (CaLApp.)  By  Civ.  Code,  i  158,  either 
husband  or  wife  may  enter  into  any  engagement 
or  transaction  with  the  other  respecting  prop- 
erty which  they  might  if  unmarried,  and  a  hus- 
band may  convey  realty  or  jpersonalty  to  his 
wife.— Crowley  v.  Savings  Unum  Bank  &  Trust 
Co.,  159  P.  194. 

«=»48(1)  (Wash.)  Burden  is  on  husband  to 
show  that  transfer  to  him  hj  his  wife  for  inada- 

auate  consideration  was  made  freely  and  that 
lie  transaction  was  fair.— Thompson  v.  Brozo, 
159  P.  105. 

$s952  (Wash.)  Wife  who  conveyed  to  husband 
on  bis  proposition  that  if  she  would  do  so  he 
would  secure  divorce  on  lesser  grounds  than 
adultery,  having  choice  to  contest  the  divorce 
and  secure  property  settlement  through  coortSi 
or  to  accept  decree  en  lesser  grounds,  held  un- 
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able  to  Mt  aaid«  the  conveyance  for  fiaod  and 
duress.— Thompson  v.  Brozo,  159  P.  106. 

In  wife's  action  to  set  aside  for  fraud  an^ 
duress  her  deed  of  commanity  property  to  her 
husband,  made  in  anticipation  of  divorce,  where 
the  decree  was  not  attacked,  nor  did  the  wife 
complain  of  the  i;rounds  upon  wliich  it  rested 
the  court's  refusal  to  admit  her  testimony  as  to 
her  husband's  treatment  of  her  throughout  their 
married  life  was  proper. — Id. 

V.  WIFE'S   SEPARATE  ESTATE. 

(A)   \iniBt  Constltvtea. 

<S=>l3lg}  (N.M.)  Under  Code  1916,  »  2757, 
270&  2764,  property  acquired  by  a  wile  under 
the  Desert  Land  Act,  for  which  she  received  a 
patent,  willbe  condusively  presumed  in  favor  of 
an  incumbrancer  in  good  faith  and  for  a  valu- 
able consideration  to  be  her  separate  pioperte. 
■MStatK  Nat.  Bank  of  Artesu  v.  Traylor,  169  P. 
1006. 

4=9)33(1)  (Cal.App.)  In  widow's  action  against 
bank  for  a  decree  adjudging  her  the  owner  of 
an  undivided  half  interest  itt  notes  and  mort- 
gages, evidence  held  to  support  finings  that 
plaintiff  was  the  owner  of  such  an  interest  as 
her.  separate  property ;  the  bank,  as  executor 
ftf  her  deceased  husband,  being  the  owner  of  a 
like  interest.— Crowley  v.  Savings  Union  Bank 
ft  Trust  Co.,  159  P.  194. 

(fn  UmblUtlea  and   CliarK«a* 

♦»  149(1)  (N.MJ  Under  Code  1916,  H  2757- 
2769,  2762,  2764,  and  2766,  creditors  of  a  debtor 
bnsband  cannot  reach  bis  property,  which  was 
porchaaed  by  the  wife  with  money  Irarrowed  on 
ber  personal  credit,  and  which  was  repaid  out 
of  her  separate  estate.— Morris  v.  Waring,  159 
P.  1002. 

VJ.  ACnON s. 

«s>232(3)  (CaLApp.)  Evidence  held  to  justify 
decree  that  wife  took  deed  to  land  from  hus- 
band and  held  an  undivided  one-half  thereof  for 
his  use  and  benefit-^Hagan  v.  Hagan,  159  P. 
826. 

«=s238(2)  (CaL)  In  an  action  by  a  husband 
and  wife  for  injuries  sustained  by  the'  wifo, 
tdere  can  be  no  recovery  for  expenses  incurred 
by  the  husband  or  for  the  value  to  bim  of  his 
wife's  services,  etc.— Easton  v.  United  Trade 
School  Contracting  Co.,  159  P.  597. 

VTI.    COMMUNITT   PROFERTT. 

^=3262(1)  (Wash.)  An  automobile,  acquired  aft- 
er mnrri.ise,  is  presumptively  coaimnnity  prop- 
erty, althoiugh  prior  to  its  acquisition  certain 
pr(q>erty  has  been  divided  between' the  husband 
and  wife  under  Rem.  &  Bal.  Code,  {  8766.— 
Marston  ▼.  Rne,  159  P.  111. 
<e=>262(2)  (CalApp.)  Under  Cir.  Code,  H  164, 
686,  where  husband,  with  consent  of  wife,  drew 
money  from  their  joint  savings  account,  wheth- 
er husband  intended  to  transmute  money  into 
separate  or  community  property  was  immate- 
rial; there  being  presumption  the  wife's  inter- 
est in  the  invesonent  was  that  of  a  tenant  in 
a)mmon.— Crowley  v.  Savings  Union  Bank  & 
Trust  Co.,  169  P.  194. 

«=5>262(2)  (Wash.)  Where  a  husband  asserts 
exclusive  title  to  property  bought  after  mar- 
riage, the  burden  of  proof  is  on  him  to  show 
It  Was  not  acquired  as  community  property. — 
Marston  v.  Rue,  159  P.  111. 

4=>264  (Wash.)  In  replevin  by  husband  of  au- 
tomobile sold  by  wife  ae  community  property, 
evidence  held  to  support  finding  that  it  was  a 
family  asset— Marston  v.  Rue,  159  P.  111. 
4=3265  (Wash.)  A  wife's  rights  in  family  per- 
sonalty are  not  of  the  contingent  sort,  like  dow- 


er or  aurvivonUp,  but  a  present  estate.— Mar^ 
ston  V.  Hue,  189  P.  111. 

Where  a  husband  gave  an  antomobile  whieb 
was  community  property  to  his  mistress,  and, 
returning  to  Alaska  left  it  at  a  garage  subject 
to  her  order,'  the  wife  had  the  right  to  take  it 
from  the  garage.- Id. 

«=>267(1)  (Wash.)  Although  by  statute  the  hus- 
band is  made  manager  with  power  to  sell  and 
dispose  of  community  personalty,  he  cannot 
waste  it  or  give  it  away,  eanecially  to  evil  as- 
sociates.—Marston  V.  Bne,  159  P.  111. 
4>=>267(2)  (Wash.)  A  wife  mav,  if  reasonable 
prudence  require,  sell  perishable  personalty  of 
the  community,  such  as  an  antomobile,  in  case 
of  husband's  absence.— Marston  v.  Rue,  159  P. 
111. 

A  sale  by  wife  of  community  personalty  is  not 
voidable  by  husband  because  of  insuAtdent  con- 
sideration, where  the  cmsideration  was  not 
fraudulently   low. — Id. 

<S=>267(8)  (Wash.)  -In  a  plain  case  of  wrongful 
giving  away  of  community  personalty  by  hus- 
band, the  wife  may  have  redress  either  by  dam- 
ages or  by  recovery  of  the  thing  itself  from  his 
fraudulent  donee. — Marston  v.  Bue,  159  P.  111. 

The  vendee  'Of  community  personalty  is  not 
affected  by  mental  reservations  of  <tbe  seUing 
spouse. — Id. 

4=>270(7)  (Wash.)  Complaint  in  action  to  re- 
cover interest  of  plaintiff's  deceased  mother  in 
community  property  undisposed  of  by  divorce 
decree  held  to  sufficiently  allege  such  commu- 
nity property  was  not  bronght  hito  such  divorce 
action  and  disposed  of  by  tlie  decree. — Harvey 
V.  Pocock,  159  P.  771. 

«=>270(8)  (Wash.)  Where  a  wife  seeks  to  in- 
terfere with  a  husband's  disposal  of  community 
personalty,  she  has  the  burden  of  proof.— Mar- 
ston V.  Rne,  159  P.  111. 

The  title  of  those  buying  from  a  wife  com- 
munity personalty  in  her  husband's  absence  is 
not  presumptively  good,  as  she  can  deliver  ti- 
tle in  only  an  unusual  situation ;  and  they  have 
the  burden  of  proving  the  exception.— Id. 
^9272(1)  (Wash.)  Community  property  undis- 
posed of  by  decree  of  divorce  remains  undisturb- 
ed so  far  as  the  respective  interests  of  the  mem- 
bers of  the  community  therein  are  concerned,  and 
is  recoverable  in  another  action;  personal  prop- 
erty of  one  spouse  constituting  no  excepaon. — 
Harvey  v.  Pocock,  159  P.  771. 

X.  BHnOIlTO  AHD  AXiIEKATnTO. 

<E=)333(4)  (Wash.)  Defendant's  letter  to  wife  of 
plaintiff  suing  for  alienation  of  affections,  ex- 
pressing his  affection  for  her  is  admissible; 
whether,  as  claimed  by  defendant,  it  was  writ- 
ten at  plaintiff's  request  to  aid  in  getting  a  di- 
vorce, being  a  question  for  the  jury.— Backman 
V.  Holman,  169  P.  126. 

IDEM  SONANS. 

See  Names,  4s>16. 

IDENTITY. 

See  Judgment,  «=3585,  624,  95& 

ILLEGALITY. 

See  Contracts,  «s>108-138. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See   Criminal   Law,   4=>942:     Witnesses,   tt=» 
330. 
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IMPLIED  CONTRACTS. 

See  Accoont  Stated;  Contracts,  4s»27 ;  Money 
Keceived. 

IMPRISONMENT. 

See  Arrest;    Habeas  Corpus. 

IMPROVEMENTS. 

See  Constitutional  Law,  (^=3290;  Highways, 
€=3107-122;  Mechanics'  Liens;  Municipal 
Corporations,  «=>70,  26&-513,  768. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  «s389,  93.  136. 

INADEQUATE  DAMAGES. 

See  New  OMal,  «s»75. 

INCEST. 

See  Criminal  Law,  «=»369. 

INCRIMINATION. 

See  Criminal  Law,  «sb393. 

INCUMBRANCES. 

See  Covenants,  $=>96;    Homestead,  #=sll7. 

INDEMNITY. 

See  Guaranty :   Principal  and  Surety. 

9=3 1 4  (Wash.)  Insurance  agents,  tendered^  by 
tbeir  company  the  defense  of  action  on  policies 
which  they  failed  to  cancel  as  directed,  though 
refusing  it,  are  bound  by  the  judgment  on  the 
question  litigated  of  due  proof  of  loss. — Nation- 
al Union  Fire  Ins.  Co.  of  Pittsburg  v.  Dickin- 
son, 159  P.  125. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ®=»367;  Negligence, 
9=>55. 

INDIANS. 

See  Divorce,  €=>57;  Limitation  of  Actions,  4=» 
72;  Marriage,  «=338,  40;  Taxation,  «=> 
210. 

«=>i3  (OU.)  Act  Cong.  May  27, 1908.  I  3,  does 

not  cstnbHsh  that  one  enrolled  on  records  of 
commissioner  of  Five  Civilized  Tribes  as  9 
years  old  was  a  minor  when  he  made  a  convey- 
ance one  month  less  than  12  years  thereafter. — 
HcfEner  v.  Harmon,  159  P.  650. 
$=9 1 3  (Okl.)  Commissioner  of  Five  Civilized 
Tribes,  Commissioner  of  Indian  Affairs  and 
Secretary  of  Interior  have^dnty  of  allotting  lands 
in  Indian  Nation,  and  their  action  will  not  be 
reviewed  unless  they  have  committed  error  of 
law,  have  been  imposed  oa  by  fraud,  or  are 
guilty  of  fraud.— Higgins  v.  Waters,  159  P. 
1129. 

The  courts  will  not  disturb  decisions  of  the 
allottinB  powers  where  their  findings  in  allotting 
Indian  lands  are  based  on  testimony  submitted 
and  no  fraud  or  error  of  law  is  apparent. — Id. 

In  a  suit  involving  allotment  of  lands  to  In- 
dians, the  decision  of  the  allotting  authorities 
held  warranted  under  the  evidence  and  the  law. 
—Id. 

«=>I5(I)  (Okl.)  Where  allotted  and  inherited 
lands  of  minor  Creek  freedman  allettee  are  sold 
by  his  guardian  through  the  county  court,  there 
is  a  mere  change  in  form  of  property,  which  is 
still  charged  with  the  trust,  and  is  subject  to 
court's  jurisdiction  during  minority  of  ward. — 
Brewer  v.  Dodson,  159  P.  329. 

Judgment,  conferring  rights  of  majority  on 
minor  Creek  freedman  allottee,  regardless  of 
fraud,  is  void  in  so  far  as  it  empowers  him  to 
transact   business  as  adult   with   reference   to 


proceeds  of  allotted  and  inherited  lands,  or  to 
personaily  maintain  action  therefor. — Id. 
#=>I5(2)  (Okl.)  Under  Act  Cong.  April  26. 
1906,  i  22,  the  deed  of  a  full-blood  Indian  hus- 
band succeeding  to  possession  of  bis  wife's  al- 
lotment on  her  death  by  curtesy  must  have  been 
approved  by  the  Secretary  of  the  Interior  to  be 
valid ;  he  being  an  "heir"  under  such  statute. — 
Zimmerman  v.  Holmes.  159  P.  303. 
<8=>27(2)  (Okl.)  Under  Act  Cong.  May  27, 
1908,  district  court  cannot  decree  judgment  of 
$672  a  lien  against  rents  and  profits  aocrning 
from  allotment  of  minor  Creek  freedman. — Ti- 
ger V.  Read,  159  P.  499. 

INDICTMENT  AND  INFORMATION. 

See  Adultery;  Intoxicating  Liquors,  9=3202; 
Threats,  «=>6. 

V    BEQUXSITES     AHS     STTFTIOIESCT 
OF  ACCUSATION. 

93>l  1 1  (1)  (CaLApp.)  An  indictment  for  fish- 
ing in  violation  of  Pen.  Code.  |  636.  need  not 
negative  defendant  being  a  member  of  the  game 
and  fish  commission,  excepted  by  subdivisions 
10  and  12.— People  v.  Anderson,  159  P.  211. 

VX.  JOniBEB  OF  PABTIES,  OFFENSES 

AND  COtTNTS,  StJPUOXTT, 

AND  EI.EOTXON. 

«=3>I25(4)  (Wash.)Under  3  Rem.  &  BaL  Code,  i 
5933,  subd.  1,  as  to  family  desertion,  an  informa- 
tion may  allege  desertion  and  nonsnpport,  and 
it  does  not  then  charge  two  offen8e8.--State  T. 
Gipson,  159  P.  792. 

VII.  MOTION  TO  QtfASH  OK  DISMISS 
AND  DEMURRER. 

9=>I53  (Cal.App.)  Where,  on  demurrer  to  in- 
formation, conrt  made  order  that  demurrer,  was 
sustained,  and  directed  that  district  attom»r 
might  file  new  information  on  proceedings  had, 
or  any  other  proceedings  that  he  might  elect, 
as  prescribed  by  Fen.  Code,  \  10()8,  such  order 
was  sufficient  to  justify  district  attorney's  pro- 
ceeding further  by  procuring  indictment. — Bx 
parte  June,  159  P.  452. 

IX.  ISSUES.  PROOF.  AND  VARIAKOB. 

9S3|7I  (Okl.Cr.App.)  A  conviction  cannot  be 
upheld  where  evidence  wholly  fails  to  establish 
offense  charged  in  information.— Taggart  ▼. 
State,  169  P.  940. 

INDORSEMENT. 

See  Bills  and  Notes,  <8=3343,  878. 

INDUSTRIAL  ACCIDENT  COMMIS- 
SION. 

See  Master  and  Servant,  9s>867. 

INFANTS. 

See  Adoption;  Guardian  and  Ward;  Indiana, 
€=3l3;  Limitation  of  Actions,  9=372;  Mas- 
ter and  Servant,  9=>288;  Negligence,  9=3l36; 
Parent  and  Cliild. 

n.   OUSTODT  AND  PROTECTION. 

9=3l2'/2  [New,  voL  17  Key-No.  Serteal 

(Or.)  Under  Laws  1913,  pp.  75,  76,  H  1, 
6,  a  mother  did  not  forfeit  her  ri«;ht  to  a  pension 
by  working  away  from  the  family  some  hours 
of  the  day,  if  such  labor  was  necessary  to  con- 
tribute to  their  subsistence. — Finley  v.  Marion 
County,  159  P.  557;   In  re  Wolfe,  Id.  65a 

Under  Laws  1913,  p.  76,  an  applicant's  right 
to  a  mother's  pension  accrued  from  the  date 
of  her  application  in  proper  form. — Id. 

Under  Laws  1918,  p.  76,  the  county  court  sit- 
ting as  juvenile  court  can  grant  no  other  relirf 
than  that  provided  for  in  the  act. — Id. 

The  passage  of  mother's  pension  act  of  1915 


Digitized  by 


Google 


1251 


iNDM-DiamsT 


bj  ■»«*!•* 


did  not  repeal  any  provliiena  of  tfae  mother's 
pension  act  of  1013  so  as  to  affect  amounts  then 
due  and  accrued  under  the  1013  act — Id. 

No  person  disqualified  by  the  1916  amenda- 
tory mother's  pension  act  is  entitled  to  have 
her  pension  continued  after  Uiat  law  went  into 
effect.— Id. 

«3>I9  (Cal.)  Decision  of  the  javenile  court,  is 
a  proceeding  to  have  an  infant  declared  an 
abandoned  child,  that  it  was  not  such  is  not 
binding  on  the  superior  court  in  a  subsequent 
procecdine  in  gnardiansfaip.— In  re  Lew  Choy 
Foon.  169  P.  440. 

VII.   ACTIONS. 

<a»77  (Okl.)  Where  guardian  of  infant  is  re^ 
moved  for  failure  to  account,  and  no  successor 
is  appointed,  action  on  bond  for  benefit  of  In- 
fant may  be  brought  by  next  friend. — First 
State  Banlc  of  Yinita  v.  Fay,  169  P.  606. 

INFERIOR  COURTS. 

See  Courts.  <S3»190. 

INFRINGEMENT. 

Bee  Tr«de>Marks  and  Trade-Names.  «s»9S. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  «s»S79,  803. 

INITIATIVE  AND  REFERENDUM. 

See  Injunction,  «=388;  Statutes,  «=>35^,  180, 
160. 

INJUNCTION. 

See  Appeal  and  Error,  9=>100,  954;  Oonnties, 
«s>I9d;  Intoxicating  Liquors,  «=>260;  Mu- 
nicipal Corporations,  ®=3S13 ;  Nuisance,  ^=o 
80;  Trade-Marks  and  Trade-Names,  «=>96; 
Water*  and  Water  Courses,  i&=»177. 

I.  NATURE  AND   GROUNDS   IN   GEN- 

ERAIb 
(B)  Groands  ot  Relief. 

«=9l6  (OU.)  As  Laws  1915,  c.  117,  I  1,  au- 
thorizes any  person  aggrieved  at  the  action  of 
the  county  commissioners  in  allowing  claims  to 
Appeal  to  the  district  court  upon  the  filing  of  a 
required  bond,  equitable  relief  against  appre- 
hended action  of  the  commissioners  cannot  l>e 
granted.— Black  t.  Geissler,  159  P.  1124. 

II.  SURJEOTS   OF  PROTECTION  AND 

REX.IEF. 
(B)  Propcrtx.  CoBveT*Boea.  And  Inenm- 

«=»47  (Okl.)  Where  oil  refinery  is  in  actual 
possession  of  land,  claiming  title,  and  adverse 
claimant  takes  forcible  possession  and,  on  l>e- 
ing  ousted,  threatens  to  do  so  again,  he  should 
be  restrained  by  injunction  till  title  is  deter- 
mined.—Burnett  T.  Sapulpa  Refining  Co.,  169 
P.  360. 

4=>52  (Or.)  Cutting  and  removal  of  brush  and 
timber  in  a  swale  throngh  land  which  defendant 
had  no  right  to  use  and  which  would  allow  a 
river  to  encroach  on  plaintiff's  land  held  a  will- 
ful trespass  which  equity  would  enjoin.— Ma- 
thews V.  Chambers  Power  Co.,  169  P.  604. 

(K)  Pnblle  Ofleera  and  Board*  and  Ma- 
alelpaUUes. 

4=988  (Wash.)  The  initiator  of  direct  legisla- 
tion under  Const,  art  2,  {  1,  as  amended  in 
1912,  must  proceed  in  accordance  with  the  posi- 
tive law  prescribing  the  method  of  such  legis- 
lation, and  courts  will  interfere  by  injunction 


in  proper  cases  to  prevent  rabmisalon  in  dis- 
regard of  such  laws.— State  v.  Superior  Court 
in  and  for  Thurston  County,  159  F.  92. 

The  courta  will  enjoin  the  publication  at  the 
expense  of  the  state  of  a  proposed  preamble 
containing  purely  argumentative  matter  in  sup- 
port of  an  act  initiated  under  Const  art  2.  f  1. 
as  amended  in  1012. — Id. 

•=»88  (Wash.)  A  portion  of  the  preamble  in  a 
proposed  act  initiated  under  Const  art  2,  {  1, 
amendatory  to  3  Rem.  &  Bal.  Code,  S  6604, 
known  as  the  Workmen's  Compensation  Act, 
containing  argumentative  matter  was  Improper 
under  Laws  iftlS,  p.  418.  providing  for  the 
publication  of  such  arguments  at  the  expense 
of  proponent,  and  the  publication  of  such  pre- 
amble as  a  part  of  the  proposed  law  at  the  ex- 
pense of  the  state  will  be  enjoined.— State  v. 
Superior  Court  in  and  for  Thurston  County. 
169  P.  101. 

lix.  ACTZONS    FOB   nrjVKOTIONS. 

«s>l28  (Okl.)  Where  party  testifies  that  he  is 
worth  from  $12,000  to  $15,000,  and  trespass 
threatened  by  him  will  result  in  suspension  of 
extensive  oil  refinery,  finding  that  he  could  not 
respond  in  damages  if  trespass  were  carried 
out  was  warranted.— Burnett  v.  Sapulpa  Befin- 
ing  Co..  169  P.  880. 

IT.  PRET.IMTWARY  AND  INTERIiOOU* 

TORT  INJUNCTIONS. 
t'A)  Oronnda  aad  Proeeedlnara  to  Proonre. 

®=»I32  (Okl.Cr.App.)  A  temporary  injunction 
embodies  a  restraint  which  continues  unless 
modified  at  hearing;  while  a  restraining  order 
is  not  an  Injunction  at  all,  but  merely  an  order 
to   maintain    matters    in   statu    quo   until   the 

?ue8tion   can   be   determined. — Smitli  t.   State, 
50  P.  941. 
$=>I35  (CeiApp.)  The  grant  of  a  preliminary 
injunction  is  addressed  to  the  sound  discretion 
of  the  court.— Temple  v.  Gordon,  159  P.  983. 
®=»I37(4)  (Okl.)  A  temporary  injunction  should 
never  be  granted  because  of  mere  apprehension 
that  injury  will  be  done.— Burnett  v.  Sapulpa 
Refining  Co.,  169  P.  360. 
4:»I5I  (C^.App.)  On  motion  for  preliminary 
injunction,   tfae   court  to  warrant  Ita  refusal, 
need  not  examine  the  merits,  if  the  essential 
facts  are  in  dispute.- Temple  T.  Gordon,  1^  P. 
983, 

V.  PERMANENT  INJUNOTION  AND 
OTHER  REUEF. 

€=>I9I  (Or.)  Injunction  against  cutting  and  re- 
moving brush  and  timber  from  banks  of  swale 
in  plaintiffs  land  in  order  to  prevent  repetition 
of  a  former  trespass  in  cutting  brush  and  trees 
held  properly  made  perpetual— Mathews-  t. 
Chambers  Power  Co..  159  P.  564. 

VH.   VIOIulTION  AND  PUNISHMERY. 

«s>228  (Cal.)  Code  <Av.  Proc.  I  388,  authorises 
action  against  members,  officers,  etc.,  of  associa- 
tion in  associate  name  to  restrain  picketing, 
binding  all  members  and  officers,  etc.,  having 
knowledge  of  an  injunction  granted.— Armstrong 
V.  Superior  Court  of  California,  in  and  for  City 
end  County  of  San  Francisco,  159  P.  1176. 
4s»230(2)  (Cal.)  In  contempt  proceedings  for 
violation  of  restraining  order,  allegation  held  to 
support  finding  that  effective  restraining  order 
was  made,  though  not  stating  specifically  that 
bond  Was  given.— Armstrong  v.  Superior  Court 
of  California,  in  and  for  City  ana  County  of 
San  Francisco,  159  P.  1176. 
(8=3231  (Cal.)  That  restraining  order  is  too 
broad  is  not  ground  for  sustaining  certiorari 
to  review  order  adjudging  defendant  In  con- 
tempt for  violation  of  it  no  question  of  ju- 
risdiction   being    involved.— Armstrong    v.    Su- 
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gsriot  Court  of  -California,  in  an(l  for  Cits  and 
ounty  of  San  Trancisco,  159  P.  1176w 

INSANE  PERSONS. 

See  Criminal  Law,  «=>364,  484L 

INSOLVENCY. 

Se9  AaaignmentB  for  Benefit  of  Creditors;  Bank- 
ruptcy; Banks  and  Banking,  ^=354;  Corpora- 
tions, «=3550,  563;  Fraudulent  Conveyances, 
^ss57. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  <S=9761-844;  Trial, 
<g=»191-298. 

INSURANCE. 

See  Indemnity,  ®=>14 ;  Money  Receired,  «=96 ; 
Trial,  «=»391. 

ni.   ZNStTRAXOE  AGSITTS  AND 

BROKERS. 

(A.)  Anrency  tor  Inaurer. 

«S976  (Wash.)  Whore  tlie  insurer  denies  ilie 
power  of  one  assumlnsr  to  write  a  policy  as 
acent,  the  party  so  dealing  with  him  must 
prove  either  that  such  person  was  the  aetvai 
nzent,  or  that  the  insurer  is  estopped  to  deny 
the  agency.— Violfette  v.  Insurance  Oo.  of  the 
State  of  Pennsylvania,  159  P.  896. 
<&s>77  (Wash.)  The  insurer  haFiae  appointed 
M.,  a  woman,  and  its  manager,  having  dealt 
with  C,  her  husband,  who  conducted  the  busi- 
ness and  wrote  policies  in  the  name  of  M.,  and 
lield  himself  out  as  the  agent,  as  against  one 
dealing  with  him  as  such,  the  insurer  was  es- 
topped to  deny  his  authority. — ^Violette  v.  In- 
sunince  Co.  of  the  State  of  Pennsylvania,  159 
P.  896. 

$=983(2)  (Wash.)  Insurance  agents  having, 
when  directed  by  their  company  to  cancel  pol- 
icies, undertalcen  to  do  so,  cannot,  when  sued 
for  loss  from  not  doing  so,  deny  it  was  their 
duty  to  do  it. — National  Union  Fire  Ins.  Co.  of 
Pittsburg  V.  Dickinson,  159  P.  125. 

Evidence  in  action  by  an  insurance  company 
against  its  agents  held  to  authorize  a  finding 
that  they  had  not  canceled  policies  as  directed 
by  it,  or  even  used  ordinary  care  to  do  so. — Id. 

(B)  Asency  tor  Appllcsnt  or  Insured. 

€=>96  (Cal.App.)  Direction  of  owner  of  furni- 
ture to-  an  insurance  broker  to  take  care  of  her 
insurance,  and  see  tliat  she  was  covered  to  a  cer- 
tain amount  constituted  the  broker  a  general 
agent  to  keep  her  insured  in  such  amount. — 
Farrar  t.  Western  Asaar.  Co.,  159  P.  609. 
®=3 1 1 2  (Cal.App.)  A  ratification  of  the  action 
of  an  insurance  broker  in  procuring  a  policy  for 
the  insured,  though  made  subsequent  to  a  loss, 
is  valid.— Farrar  ▼.  Western  Assur.  Co.,  159 
R  609. 

Insured,  by  filing  her  claim  of  loss  and  de- 
manding payment,  thereby  ratified  the  action  of 
her  broker  in  accepting  notice  of  cancellation 
and  in  procnring  a  policy  in  defendant,  another 
company. — Id. 

V.  THE  CONTRACT  IN  OENERAI.. 
(A>  Ratvre,  Re^nlaltoB,  abA  Validity. 

<8=>I38(1)  (Wash.)  8  Rem.  &  BaL  Code,  { 
6059 — 38,  making  it  unlawful  for  an  insurance 
company  to  write  a  policy  unless  countersifraed 
by  its  duly  authorized  agent,  does  not  make  a 
policy  signed  by  one  assuming  to  act  as  agent, 
void,  though  he  was  not  its  licensed  agent. — 
Violette  v.  Insurance  Co.  of  the  State  of  Penn- 
sylvania, 159  P.  896. 

VX   PREMICMS.  Dims,  AND  ASSESS- 
MENTS. 

«=9l8l  (Okl.)  On  death  of  principal  an  ex- 
ecutor's bond  furnished  by  a  sure;^  comiutny 


can  earn  no  fturOter  praatmna.— American 
Surety  Co.  of  New  Toric  t.  CtbtO,  169  P.  862. 

VXn.  CANCEX.X.ATioN,    S1TRRENDEK, 
ABANDONMENT.  OR  RESCIS- 
SION OF  FOUCT. 

$=>229(1)  (Wash.)  Provision  of  policy  reqnir- 
ittg  five  days'  written  notice  of  cancellation  may 
be  waived  by  the  insured.— Violette  v.  Insur- 
ance Co.  of  the  State  of  Pennsylvania,  159  P. 
696. 

«=3229(2)  (Waab.)  Where  insarer  ordered  can- 
cellation of  policy  requiring  five  days'  written 
notice  of  cancellation,  and  the  agent  verbally 
notified  the  insured,  vmo  requested  that  the  ri^ 
be  written  in  another  company,  the  first  p<riicy 
was  canceled  when  the  new  policy  issued. — 
Violette  v.  Insurance  Co.  of  the  State  of  Pens* 
sylvania,  169  P.  896. 

<g=3229(3)  (OaLApp.)  A  general  agent  to  keep 
one  insured  to  a  certain  amount  was  authorized, 
as  an  incident  of  his  employment,  to  accept 
and  act  upon  a  notice  of  cancellation,  and  to 
procure  insurance  in  another  company. — ^Farrar 
V.  Western  Assur.  Co„  159  P.  609. 

TX.  AVOIDANCE  OF  POUCT  FOR 
MISREPRESENTATION,  FRAUD,  OR 
BREACH  OF  WARRANTY  OR  CON- 
DITION. 

(C)   Matter*   Relatlnflf   to    Peraoa   laaared. 

€=>29l(l)  (Cal.App.)  An  applicant  for  life  in- 
surance is  bound  to  disclose  soch  changes  in  his 
physical  condition  pending  the  negotiation  as 
would  influence  the  insurer's  judgment  as  to 
advisability  of  accepting  risk. — Security  Life 
Ins.  Co.  of  America  v.  Booms,  169  P.  100(^. 

Under  Civ.  Code,  i  2577,  where  application 
for  life  policy  denied  that  applicant  bad  any 
of  certain  diseases  named,  and  after  the  appli- 
cation, and  before  delivery  of  the  policy,  she 
was  attacked  with  typhoid  fever,  the  policy  waa 
properly  rescinded,  in  the  absence  of  knowledge 
of  the  insurer  of  such  sickness  at  the  time  of 
its  d^very. — Id. 

X.  FORFEITITRE  OF  POIiXCT  FbB 
BREACH  OF  PROMISSORY  WAR- 
RANTT,  COVENANT,  OR  CONDITION 
SUBSEQUENT. 

(B)  Noapayment  ot  Premlunts  or  Aaaeaa- 
m«nts. 

<S=>349(3)  (Kan.)  Where  note  is  taken  for  Hfe 
insurance  premium  and  policy  provides  that 
note  is  not  payment,  but  only  extension  of 
time,  and  that  failure  to  pay  at  maturity  shall 
forfeit  policy,  default  in  payment  of  note  re- 
lieves insurer.— Marshall  v.  Farmers'  &  Bank- 
ers' Life  Ins.  Co.,  159  P.  17. 

Where  note  is  taken  for  life  insurance  pr^ 
mium,  payable  to  agent,  and  is  dplivered  to  com- 
pany, the  company  is  the  owner  from  the  incep- 
tion, and  if  note  is  not  paid  the  forfeiture  cianse 
in  the  policy  will  protect  the  company. — Id. 

Where  note  is  taken  for  premium  and  is  de- 
livered to  insurer,  and  agent  is  charged  the 
company's  part  thereof,  the  charge  to  be  re- 
mitted If  note  is  not  paid,  the  note  belongs  to 
insurer  from  incepti<»i  of  transaction,  though 
payable  to  agent.— Id. 

«=3360(1)  (Okl.)  Where  plaintiff  insnred  in 
mutual  fire  insurance  company  was  in  default 
when  fire  occurred,  subsequent  payment  of  dues 
to  bank,  having  no  knowledge  of  loss,  which 
payment  was  not  accepted  by  the  company,  did 
not  render  it  liable. — ^Wolff  v.  German-American 
Farmers'  Mat  Ins.  Co.,  159  P.  480. 

XIV.   NOTICE  AND  PROOF   OF  I.OSS. 

^=3540  (Okl.)  Substantial  compliance  with  re- 
quirements of  proof  of  loss  is  sufficient. — Insur- 
ance Co.  of  North  America  v.  Cochran,  159  P. 
247. 

iS=>360ri)  (Okl.)  Where  proof  of  loss,  tiiongh 
defective,  van  retained  by  inaurer  and  no  corn- 
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plaint  made  or  tiotloe  tfirtn  faitared,  defects 
were  waived. — Inaurance  Co.  of  North  America 
V.  Cochran.  159  P.  247. 

xvni.  AOTioira  on  pouczes. 

♦=>645(3)  (Okl.)  Unless  estoppel  or  wairer  of 
conditions  In  a  mutual  fire  insurance  policy  is 
distinctly  pleaded  by  insured  in  acHon  thereon, 
evidence  thereof  is  inadmifnible. — Wolff  v.  Ger- 
man-American Fanners'  Mut.  Ins.  Co.,  159  P. 
480. 

«=366S(2)  (CaLApp.)  Evidence  in-  Action  for 
amount  of  a  fire  policy  upon  certain  furniture, 
held  to  sustain  finding  that  it  was  covered  by 
a  parol  contract  of  insurance  at  the  time  of  the 
fire.— Farrar  v.  Western  Assur.  Co.,  169  P.  609. 

XX.   MTTTUAI.   BENEFIT   INSUSANOE. 

(A)    Corporations   and    AsBoelntlons. 

«=3693  (Kan.)  Since  Laws  1898,  c.  23,  provid- 
ing for  fraternal  benefit  societies,  took  eftcct, 
constitutions  of  societies  theretofore  organized 
are  to  be. treated  as  charters  ander  the  act  so 
far  as  they  relate  to  the  same  subjects.— Kirk- 
pa  trick  T.  Abrahams,  159  P.  13. 

Plan  of  organization  of  fraternal  benefit  so- 
ciety set  forth  in  its  conatitation  cannot  be 
amended  by  simple  by-law  not  enacted  accojid- 
ing  to  provision  of  constitution  relating  to  its 
amendment.— I  d. 

By-law  of  benefit  society,  providing  that  ap- 
pointments by  the  National  President  to  certain 
committees  shall  not  become  effective  until  ap- 
proved by  the  National  Council,  contravenes 
provisioB  of  eonstitution  of  the  order,  givinr 
president  unconditional  power  to  make  such  ap- 
I>ointments.— Id. 

(B)  The  Oomtraet  tn  Seneml. 

9s>7l2  (CaLApp.)  It  fs  presumed  that  the  light 
of  an  insurance  company  of  another  state  to 
make  by-laws  is  governed  by  the  laws  of  that 
state,  with  which,  as  provided  by  Civ.  Code,  { 
301,  they  must  not  be  inconsisteDt — Garrett  v. 
Garrett,  159  P.  1050. 

«3s>723(2)  (Kan.)  Absolute  literal  iaterpreU- 
tion  must  not  be  placed  on  provisions  of  life 
policy  with  respect  to  untruthful  answers,  and 
where  there  is  no  suppression  of  facts,  and 
death  results  from  causes  wholly  unrelated  to 
that  about  which  alleged  untruthful  answer 
was  given,  defense  based  thereon  cannot  avaiL 
— Farragher  v.  Knights  and  tiadles  of  Security, 
169  P.  3. 

(B)  BeneCclarte*   and  Beneflta. 

<S=»78I  (CaLApp.)  Under  Code  Iowa,  I  1789, 
authorizing  change  of  beneficiary  at  the  pleasure 
of  insured,  by-law  requiring  consent  of  associa- 
tion to  change  of  beneficiary  is  invalid.— Garrett 
v.  Garrett,  159  P.  1050. 

$=9782  (Cal.App.)  A  complaint,  alleging  that 
deceased,  pursuant  to  an  antenuptial  apecment, 
mndo  plaintiff  his  bshcficiary  in  an  insurance 
policy,  but  later  substituted  his  children  as  bene- 
ficiaries, states  a  cause  of  action  against  the 
.  children.— Freitas  v.  Froitas,  159  P.  611. 
^=9784(1)  (CaLApp.)  Presentation  to  insurance 
company  of  original  certificates  of  membership 
with  indorsement  of  change  of  beneficiary  was 
as  effective  as  presentation  of  copies  required 
by  by-laws,  especially  where  company  stated 
that  it  bad  made  copies  for  its  reconis. — Garrett 
V.  Garrett^  159  P.  1050. 

Where  insured  having  right  to  change  benefi- 
ciary has  done  all  in  his  power,  there  is  an  ef- 
fectual change  of  beneficiary.— Id. 
«=>789(1)  (Okl.)  Where  beneficiary  of  frater- 
nal benefit  certificate  made  prooftf  of  death  in 
accordance  with  rules  of  association,  its  officers 
could  not  require  additional  proofs  not  autlior- 
iaed  by  its  laws  and  regulations. — Haskew  v. 
Knights  of  Modern  Maccabees,  159  P.  493. 


«=3789  (2)  (OkL)  Where  proofs  of  death  are  re- 
tained without  condition  or  objection  except  to 
make  additional  demands  which  association  had 
no  authority  to  make,  it  waives  any  objections 
to  the  proofs.- Haskew  t.  Knights  of  Modern 
Maccabees,  169  P.  493. 

(F)  Actions  for  Benefits. 
«=>805(1)  (Okl.)  Failure  of  fraternal  associa- 
tion to  comply  with  by-laws  as  to  disapproval 
of  death  claims  excuses  beneficiary  from  com- 
pliance with  provision  requiring  claims  to  be 
submitted  to  proper  tribunals  within  order  be- 
fore suit  on  certificate.— Haskew  v.  Knights  of 
Modern  Maccabees,  159  P.  493. 
4=98 1 7^1)  (Okl.)  In  action  on  firaternal  bene- 
fit certificate,  plaintiff  must  prove  reasonable 
compliance  with  requirements  of  association  as 
to  furnishing  proofs  of  loss. — Haskew  v.  Knights 
of  Modem  Maccabees,  159  P.  493. 
®=>8I7(2)  (OkL)  In  an  action  on  a  benefit  cer- 
tificate, where  liability  was  denied  on  the  ground 
of  a  false  statement  in  the  application  find 
plaintiff  claimed  that  insured  did  not  execute 
the  application,  defendant  has  the  burden  of 
proving  insured's  execution  of  the  application 
and  the  falsity  of  the  statement— Sovereign 
Camp  of  Woodmen  of  the  World  V.  Hutchins. 
159  P.  920. 

®='8I9(2)  (Kan.)  In  action  on  benefit  certifi- 
cate, evidence  Aeld  to  sustain  finding  that  de- 
fendant failed  to  show  intentional  suppression 
of  any  circumstance  which  deceased  naturally 
Buppoaed  would  tend  to  infiuence  defendant — 
Farragher  ▼.  Knights  and  I^adies  of  Security. 
159  P.  S. 

INSURANCE  COMMISSIONER. 

See  Counties,  $s>24. 

INTENT. 

See  Constitntional  Lew,  4=>13;  Criminal  Iaw, 
«s»21,  371;  Estoppel,  «=963;  Fraad,  «=o42; 
Fraudulent  Conveyances,  <S=:>156,  282,  298; 
Intoxicatiog  Liquors.  <S=9l38,  202;  Statutes, 
«»181;  WiOa,  «s>i2. 

INTEREST.    • 

See  A|>p««I  and  Error,  «=»S4;  Mandomtu,  tea 
23;   Usury.    « 

INTERLOCUTORY  JUDGMENT. 

See  Judgment,  $=»664. 

INTERNAL  REVENUE. 

See  Intoxicating  Liquors,  $=>236. 

INTERROGATORIES. 

See  Depositions;    Discovery. 

INTERSTATE  COMMERCE 

See  Commerce. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

V,  BE01TX.ATIONS. 

4;;:>I26  (Wash.)  The  words  "druggist  or  phar- 
macist," as  used  in  Laws  1916,  p.  2,  permitting 
the  sale  of  intoxicating  liquors  by  druggists  or 
pharmacists  only,  means  such  druggists  or  phar- 
macists as  are  actively  engaged  in  business  and 
the  possession  of  an  excess  quantity  of  liquor 
by  a  registered  pharmacist  not  encaged  in  busi- 
ness is  unlawful.— State  v.  Martin,  159  P.  88. 
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VI.   OFFEH8E8. 

®s>l38  (Gal.)  An  ordinance,  making  it  a  mis- 
demeanor to  transport  intoxicating  liquors  to 
certain  prohibited  places,  construed  to  apiply 
only  where  there  is  evidence  of  a  wrongful  in- 
tent, not  where  the  act  is  merely  inadvertent. — 
Ex  parte  Ahart,  159  P.  160. 
«=3l39  (Wash.)  Initiative  Measure  No.  8,  Laws 
1915,  p.  2,  §  22,  makinfc  it  unlawful  to  hare  pos- 
session of  over  a  certain  amount  of  intoxicating 
liquor,  does  not  render  unlawful  the  possession 
of  a  greater  amount  if  acquired  prior  to  the 
act's  effective  date  and  held  only  for  personal 
use.— State  t.  Eden,  169  P.  700. 

Vm.   CBIMINAI.  PB08ECTTXI0HS. 

€=>202  (Cal.)  A  complaint  that  defendant 
"willfully  and  unlawfully"  transported  intoxi- 
cating liquors  sufficiently  charges  a  wrongful 
intent.— Ex  parte  Ahart,  169  P.  160. 
®=3236(1)  (Okl.Cr.App.)  In  a  prosecution  (or 
unlawfully  conveying  intoxicating  liquor,  evi- 
dence held  sufficient  to  sustain  conviction. — 
Mocahee  v.  State,  159  P.  944. 
«=3236(5)  (Okl.Cr.App.)  Sess.  Laws,  1913,  c.  26, 
i  6,  declaring  that  the  keeping  in  excess  of  a 
certain  amount  of  intoxicating  liquors  shall  be 
prima  facie  evidence  of  an  intention  to  convey 
or  dispose  of  such  liquors,  does  not  render  it 
obligatory  on  the  jury  to  convict,  though  de- 
fendant does  not  offer  rebutting  evidence,  but 
merely  makes  such  evidence  sufficient  to  au- 
thorize conviction.— Butler  v.  State,  159  P.  1090. 
<S=3236(6)  (Okl.Cr.App.)  Proof  of  possession  of 
large  quantities  of  intoxicating  liquors  and  of 
a  federal  retail  liquor  license  is,  in  absence  of 
reasonable  explanation,  sufficient  to  warrant 
conviction  for  violation  of  prohibitory  law. — 
Rhoads  v.  State,  159  P.  946. 
^=s>236(7)  (Okl.Cr.App.)  Proof  of  possession  of 
intoxicating  liquors  of  any  kind  at  a  place 
where  such  liquors  are  kept  and  sold  is,  in  ab- 
sence of  reasonable  explanation,  sufficient  to 
warrant  conviction  of  violation  of  prohibitory 
law.— Rhoads  v.  State,  159  P.  945. 
«s»236(7)  (Okl.Cr.App.)  In  a  prosecution  for 
having  possession  of  intoxicating  liquors  with 
intent  to  sell  same,  evidence  held  to  sustain  a 
conviction.— Nichols  v.  State,  159  P.  1091. 

IX.   SEABOHES,  SEIZURES.  AND  FOB- 
FEITTTRES. 

4=>247  (Wash.)  The  provisions  of  Laws  1916, 
p.  2,  prohibiting  the  possession  of  excess  quan- 
tities of  intoxicating  liquor,  operates  in  rem 
80  that  any  such  quantity  is  contraband  and 
subject  to  condemnation,  regardless  of  the  find- 
ing as  to  Uie  owner.— State  v.  Martin,  159  P. 
88. 

€=»250  (Wash.)  Intoxicating  liquors  in  the 
possession  of  any  person  in  excess  of  the  quan- 
tities allowed  by  Laws  1915,  p.  2,  regulating  the 
sale  and  use  of  intoxicating  liqnors,  is  presum- 
ed to  be  contraband,  and  the  burden  Is  on  the 
owner  to  justify  his  possession  of  such  liquors. 
—State  V.  Martin,  159  P.  88. 
$=>25i  (Wash.)  Under  Laws  1915,  p.  2,  regu- 
lating the  sale  and  use  of  intoxicating  liquor,  a 
registered  pharmacist  not  actually  engaged  in 
business  cannot  reclaim  an  excess  quantity  of 
liquors  seized,  on  the  ground  that  ne  intends 
to  keep  them  for  private  consumption. — State  v. 
Martin,  159  P.  8^. 

X.  ABATEMENT  AND  INJUNCTION. 

$=3269  (Okl.Cr.App.)  District  courts  have  ju- 
risdiction of  injunction  proceedings  to  abate  aa 
a  nuisance  places  where  persons  congregate  for 
the  purpose  of  drinking.— Smith  v.  State,  159 
P  941 

INTOXICATION. 

See  Criminal  Law,  «=956,  814;  Homicide,  ^=> 
28,  ISO. 


INVITED  ERROR. 

See  Criminal  Law,  «s>1137. 

irrigation: 

See  Waters  and  Water  Courses,  4=9210-257. 

JOINDER. 

S«e  Action,  <0=a6O. 

JOINT  AND  SEVERAL  CONTRACTS. 

See  Contracts,  «=»184;  Judgment,  «=a628. 

JOINT  DEBTORS. 

See  Bills  and  Notes,  «=3l20. 

JPINT  LIABILITIES. 

See  Partnership,  «=9l66. 

JOINT  RESOLUTIONS. 

See  Statntes,  «=»2ao. 

JOINT  TENANCY. 

See  Banks  and  Banking,  «s»129;  Taxation, 
«S=»87». 

JUDGES. 

See  Criminal  Law,  4=>656;  Justices  of  the 
Peace;   Witnesses,  «=»246. 

I.   APPOINTMENT.      QUAUFIOATION, 
AND  TENURE. 

«=»4  (Wash.)  Const,  art.  4,  {  17,  providing 
that  no  person  shall  be  eligible  to  the  (^oe  of 
judge  of  the  Supreme  Court  unless  he  shall 
have  been  admitted  to  practice  in  the  state 
courts,  makes  ineligible  an  attorney  suspended 
from  the  bar  for  one  year;  suspension  during 
its  operation  being  in  effect  disbarment. — State 
V.  Monfort,  169  P.  889. 

m.  RXOHTS,  POWERS,  DUTXBS,  AND 
I.IABII.ITIES. 

$=>22(5)  (OkL)  Salary  of  judge  of  superior 
court  of  Custer  county  is  governed  by  General 
Fee  and  Salary  Bill,  {  28,  fixing  salaries 
of  judges  of  superior  courts  according  to  popu- 
lation of  counties.- Board  of  Com'ra  of  Cua^ 
ter  Connty  v.  Lawter,  159  P.  289. 

JUDGMENT. 

See  Execution;  Limitation  of  Actions,  $=»2; 
Mandamus,  <S=961,  64;  Pleading,  ®=>8,  343- 
350. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error. 

I.  NATURE  AND   ESSENTIAI.S  IN 
OENERAIm 

«=>I7(4)  (Or.)  Under  L.  O.  L.  K  61,  181,  188, 
plaintiff,  though  service  cannot  ne  obtained  on 
all  those  jointly  liable  on  contract,  may  have 
judgment  against  all. — Anderson  v.  Stayton 
Sute  Bank,  159  P.  1033. 
®=»24  (Cal.App.)  A  judgment  of  a  competent 
court,  such  as  it  was  authorized  to  make,  on  a 
subject-matter  within  its  jurisdiction,  against  a 
party  properly  before  it,  appearing  on  the  face 
of  the  judgment  roll,  is  not  void.— California 
Central  Creameries  Co.  v.  Crescent  City  Light, 
Water  &  Power  Co.,  169  P.  209. 

rv.  BT  DEPAUIiT. 
(A)  Reaalsites   and  Validity. 

C=>94  (CaL)  A  so-called  crossKwmplaint,  seek- 
ing rescission  of  sale  contract  for  fraud  and 
return  of  money  paid,  is  not  an  action  arising 
on  contract  for  money  or  damages  only  within 
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Code  CiT.  Proe.  {  5S5,  and  the  clerk's  entry  of 
default  thereon  la  void,  and  may  be  disrenrded 
or  set  aside.— Farrar  v.  Steenberch,  158  P-  707. 
«S9|20  (CaL)  In  entering  defanlt  judgment  as 
provided  for  by  Code  Civ.  Proc.  I  686,  the  derk 
acts  miniaterially  and  without  judicial  functions, 
and  must  conform  strictly  to  the  statute,  or  his 
proceedings  are  void.— Farrar  v.  Steenbergh,  160 
P.  707. 

(B)  Opealnv  of  Setttnor  Aal4«  Detanlt. 

«s>  143(17)  (Cal.)  Yacatinc  default  entered  on 
cross-compiaint  is  justified  where  the  cross-com- 
plaint was  entitled  "answer"  and  was  long  and 
involved,  and  the  only  indication  of  its  character 
waa  allegation  of  matter  appropriate  to  a  coun- 
terclaim as  constituting  a  cross-complaint,  in 
view  of  supposed  friendly  relations  of  the  attor- 
neys and  stipulations  for  trial  filed  before  de- 
fault—Farrar  V.  Steenbergh,  1B9  P.  707. 

Courts  should  not  encourage  practices  of  at- 
torneys in  securing  defaults  by  misleading  the 
adverse  attorneys  by  labeling  a  cross-complaint 
an  "answer"  and  by  breach  of  atipulationa  for 
trial  on  a  certain  dat&— Id.  . 
«=>I43(17)  (Cal.4^pp.)  Setting  aside  a  de&ult 
judgment  is  within  court's  discretion,  where 
there  waa  no  direct  denial  of  defendant's  claim 
that  he  orally  stipulated  with  a  deceased  at- 
torney for  plaintiff  that  no  judgment  would  be 
entered  against  him  and  wherenone  was  entered 
for  several  years  after  such  attorney's  death.— 
MacOillivray  t.  Owen,  169  P.  452.  • 
^s>l59  (Cal.)  That  an  a^avit  for  vacation  of 
default  did  not  specifically  allege  that  th;  attor- 
ney had  no  knowledge  that  a  pleading  entitled 
"answer"  was  in  fact  a  cross-complaint  until 
too  late  to  answer  it,  does  not  render  it  insuffi- 
cient, where  the  facts  alleged  justified  a  clear 
inference  to  that  effect— Farrar  t.  Steenbergh, 
160  P.  707. 

«=>I62(1)  (Cal.)  WhUe  it  is  not  competent  to 
try  merits  of  defense  upon  hearing  of  motion  to 
open  default,  plaintiff  may  always  rebut  if  pos- 
sible excuse  offered  by  defaulting  party.— Mc- 
Donald V.  McDonald,  150  P.  426. 
4=9 1 63  (Cal.)  On  motion  to  open  default  courts 
will  not  examine  into  truth  of  defense,  where 
an  affidavit  of  merits  contains  statement  of 
facts  sufficient  to  constitute  defense.— McDonald 
V.  McDonald,  159  P.  426. 

VI.  ON  TBIAIi  OF  XSmiES. 

(CI  Conformttr    to    Pfoceaa,    Plesdlnca, 
Proofh,   and   Verdict   or  Plndlnr'. 

4=»25l(l)  (Okl.)  A  judgment  which  is  entirely 
outside  the  issues  raised  by  the  pleadings  should 
be  reversed. — Champion  v.  Oklahoma  City  Land 
&  Development  Co.,  169  P.  854. 
«=>25l  (1)  (OkL)  That  part  of  a  judgment  in  as 
ancillary  suit  by  a  receiver  to  obtain  possea- 
sioD  of  property  which  appointed  the  receiver 
permanent  custodian  is  beyond  the  issues  and 
will  be  set  aside,  the  extent  of  the  power  of  the 
receiver  being  properly  justiciable  in  the  main 
action.— Severns  v.  English,  159  P.  917. 
«=>252(2)  (Cal.)  Under  Code  Civ.  Prop. .{  680, 
defendant,  by  answering,  may  enlarge  the  scope 
of  the  relief  to  any  extent  consistent  with  the 
pleadings  and  embraced  within  the  issue. — 
Woods  Central  Irrigating  Ditch  Co.  t.'  Porter 
Slough  Ditch  Co.,  150  P.  427. 

Vn.  EMTBT,    BEOORD,    ANXk    DO0K« 
BTINO. 

$=»27g  (CaLApp.)  Direction  of  court  to  coun- 
sel to  prepare  findings  is  not  part  of  the  judg- 
ment roll ;  Code  Civ.  Proc.  |  670,  enumerating 
other  papera  as  constituting  it — California 
Central  Creameries  Co.  v.  Crescent  City  Light, 
Water  &  Power  Co.,  150  P.  200. 
^»270  (NevO  Judgment  roll  includes  pleadings 
and  judgment— Clock  v.  Elges,  159  P.  620. 


nC.   OPEKIKO  OR  VAOAXINO. 

«=3S63  (Okl.)  A  judgment  will  not  be  vacated 
because  defendant  or  his  attorney  was  not  noti- 
fied of  the  time  the  case  was  set  for  trial.— 
Tracy  v.  State,  160  P.  496. 
«=>384  (Okl.)  A  defendant's  motion  to  vacate  a 
judgment  must  set  up  a  valid  defense.— l^acy  v. 
State,  159  P.  496. 

X.  EQUITABUB  BEUET. 
(A)  Natare  of  Remedy  and  Grounds. 

«=9407(2)  (Okl.)  The  enforcement  of  an  alleged 
void  judgment  will  not  be  enjoined,  where  plain- 
tiff had  an  adeqnate'and  complete  remedy  at  law 
by  proceeding  to  vacate  the  judgment,  of  which 
he  bad  not  availed  himself  or  been  deprived.— 
Froat  T.  Akin,  160  P.  752. 

XI.   OOIXATERAX  ATTACK. 

(A)  Jadvments  Impeaobable   Oollaterallr. 

«=s>485  (CaLApp.)  To  hold  a  judgment  void 
on  its  face  the  fact  must  appear  from  an  in- 
spection of  the  judgment  roll. — California  Cen- 
tral Creameries  Co.  v.  Crescent  City  light.  Wa- 
ter tc  Power  Co.,  159  P.  200. 

XH.   OONSTR1TOTIOX  AMD  OPEBA- 
TIOM  IX  OBXERAIi. 

«=»S33  (CaLApp.)  An  adjudication  that  plain- 
tiff's predecessor  waa  granted  only  a  life  estate 
in  certain  lots  except  one,  .as  to  which  no  deter- 
mination was  made,  did  not  operate  to  decree  in 
him  the  absolute  title  to  that  lot— Whitcomb  v. 
Worthing,  169  P.  618. 

Xm.   KEBOEB  AXS  BAB  OF  CAUSES 
OF  ACTION  AXB  DEFEKSES. 
(A)   Jndviaanta    Operative  aa  B«». 

«=9963(1)  (Wash.)  A  court  cannot  asBume  that 
another  court  has  adjudicated  anything  not  ex- 
pressly comprehended  in  its  judgment— South- 
western Surety  Ins.  Ca  v.  Pacific  Coast  Casual- 
ty Co.,  159  P.  788. 

<S=3564(2)  (Cal.AppJ  An  interlocutory  decree 
finding  that  plaintiff  was  not  entitled  to  an  ac- 
counting or  to  have  trustees  removed,  but  that 
defendants  held  property  as  tmsteea  for  plain- 
tiff, is  not  a  final  adjudication  of  the  rights  of 
the  parties  nor  conclusive  against  right  to  ac- 
counting two  years  later. — Schneider  v.  Moncor, 
160  P.  459. 

.<S=s>570(ll)  (OkL)  Where  plaintiff  la  allowed  to 
dismiss  without  prejudice  before  expiration  of 
time  for  election  to  plead,  after  order  sustain- 
ing demurrer,  such  order  will  not  defeat  an- 
other action  in  another  court  on  the  same  facts 
as  set  forth  in  the  petition  demurred  to. — Lisle 
▼.  Anderson,  150  P.  27& 

(B)  Canaea  of  Action  and  Defensea  Herar- 

.   ed>  Barred,  or  Conclnded. 

«E358S(4)  (Cal.)  Where  defendants  had  brought 
a  prior  action  to  quiet  titie  to  the  land  which 
plaintiff  held  under  alleged  right  of  location, 
defendants  having  a  patent  from  the  govern- 
ment and  such  action  resulted  in  defendants' 
fkvor,  it  was  res  adjudicata  in  plaintiff'a  action 
to  qniet  titie  to  the  same  land.— Vore  v.  fipii' 
mim,  150  P.  710. 

«=>585(4)  (Wash.)  In  an  action  for  the  rent 
of  furniture,  owner's  claim  M4  not  barred  by 
his  flailnre  to -set  it  up  as  defense  in  a  former 
suit,  in  which  the  owners  of  the  apartment  in 
which  the  furniture  was  in  use  recovered  judg- 
ment against  him  for  rentals  of  the  apartment 
for  two  months.— Mnnson  t.  JSaldwin,  159  P. 
1070. 

(O  Persons  Who  may  Talce  AdTantase  of 
the  Bar. 

4=3624  (Cal.)  Where  a  second  action  was  not 
between  the  same  parties  as  a  first,  demurrer  to 
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the  plea  in  abatement  grounded' on  Judgment  in 
the  first  action  was  properly  sastoined. — Cobe 
V.  Crane,  159  P.  587. 

€=9628  (Or.)  If  judgment  is  obtained  without 
objection  against  less  than  all  of  those  jointly 
liable  on  a  joint  contract,  the  entire  debt  is 
merged  in  the  judgment. — ^Anderson  v.  Stayton 
State  Bank,  159  P.  1033. 

XIV.  coNCi.TTsnrEinBS>  of  abjudz- 

OATION. 
<B)   Persons   Conclnded. 

^=»682(1)  (Nev.)  One  who  purchases  property 
after  a  suit  in  which  the  title  to  it  is  involved 
is  privy  to  the  judgment,  which  is  admissible  in 
his  replevin  action  against  the  plaintiff  in  the 
former  suit  to  shtfw  title  and  right  of  possession 
in  such  plaintiff. — ^Bank  of  Italy  ▼.  Bfirns,  159 
P.  8C3. 

<S=»682(1)  (Okl.)  Judi^ment  in  ejectment  by 
grantee  in  champertous  deed  is  not  conclusive 
in  subsequent  action  by  grantors  in  a  cham- 
pertous deed  for  the  use  and  benefit  of  tb* 
grantee  for  the  same  land.— Butler  v.  Fryer, 
150  P.  367. 

There  is  no  such  privity  of  estate  between 
the  grantee  in  n  champertous  deed  and  his  gran- 
tor as  to  render  judgment  in  ejectment  by  th« 
grantee  conclusive  in  subseqnent  action  by 
grantors  for  possession.— Id. 

(C)   Matters  Coneladcd. 

<S=>743(2)  (CaLApp.)' Judgment  against  city  la 
action  to  quiet  title  from  which  no  appeal  was 
taken  estopped  it  in  its  condemnation  proceed- 
ing from  claiming  as  against  the  successor  of 
the  plaintiff  in  the  former  action  that  it  was 
the  owner  of  the  parcel.— City  of  Los  Angeles  v. 
Moore,  159  P.  872. 

<8=>74S(2)  (Or.)  Decree  of  title  In  K.  in  suit 
between  E.  and  R.  held  to  estop  E.,  suing  to  en- 
join a  city,  grantee  of  R.,  from  paying  R.  the 
purchase  price,  to  assert  that  R.  ud  no  title.— 
Blwert  V.  Knapp,  159  P.  1027. 

XV.  UEK. 

«s>766  (Or.)  Where  judgment  of  the  United 
States  court  was  not  docketed  in  the  county 
where  land  was  situated  until  long  after  con- 
veyance from  judgment  debtor  to  purchaser, 
there  was  no  imputed  notice  to  the  purchaser  of 
the  determination  of  the  cause  in  the  United 
States  court,  under  L.  O.  L.  S|  210-212.— Sabin 
r.  Kyniston,  159  P.  69. 

«=»779(2)  (Wash.)  Where  an  action  to  rescind 
a  sale  of  land  nnd  to  quiet  title  was  brought 
against  the  vendees  and  their  attaching  cred- 
itor, and  by  stipulation  between  plaintiff  and 
vendees  a  dccroe  was  entered  as  prayed,  a  Sub- 
sequent judgment  in  the  attachment  suit,  the 
attachment  having  been  dissolved,  was  not  a 
lien  on  the  land.— banner  t.  Ritchie,  159  P.  87. 

:S:VII.   FOBEION  JimOlCENTS. 

«=»828(1)  (Or.)  Judgment  of  state  court  in  an 
action  in  which  a  trustee  in  bankruptcy  Is  a 
party  and  appears  and  contests  bankrupt's  prop- 
erty rights  is  conclusive  upon  bankrupt's  estate 
and  estops  his  ore<litors  from  controverting  such 
final  determinntion  even  in  federal  court  which 
has  secured  jurisdiction  of  bankruptcy  proceed- 
ing.—Van  Zandt  V.   Parson,  150  P.  1153.   • 

XXI.  ACTIONS   ON   JUSOMENTS. 
(A)  Domestio  Jadosemts. 

€=:3903  (OkL)  Action  may  be  maintained  on 
judgment,  though  the  judgment  creditor  has 
right  to  issue  execution  thereon. — ^Davis  v.  Foley, 
159  P.  646. 

XXII.   I't.EADINO  AND  EVIDENCE  OF 

JUDGMENT   AS    ESTOPPEIi   OB 

DEFENSE. 

€=9951(2)  (Okl.)  In  actions  for  conversion,  ex- 
clusion of  records  and  files  in  former  snit  plead- 


ed in  estolppel  was  error.— Pierce  t.  Barks,  159 
P.  828. 

«=>956(2)  (Cal.App.)  Under  plea  of  former  ad' 
judication  of  title  to  a  parcel  of  land  involved 
in  city's  condemnation  proceeding,  the  plead- 
ings and  findings  in  nn  action  by  defendant's 
predecessor  to  quiet  title  against  the  city  were 
admissible  to  illustrate  the  issues  presented  in 
the  former  suit. — City  of  Los  Angeles  t.  Moore; 
150  P.  872. 

JUDGMENT  ROLL 

See  Judgment,  9=>279. 

JUDICIAL  NOTICE. 

Bee  Bvldenoe,  «=>23. 

JUDICIAL  POWER. 

See  ConstitDtional  Law,  «=»e8,  70. 

JUDICIAL  SALES. 

See  Bankruptcy,  €=3200;  Exeeation,  «3»242- 
275;  Guardian  and  Ward,  «=sl07,  10& 

JURISDICTION. 

See  Admiralty;  Appeal  and  Error,  4=321,  23t 
185,  1198;  Appearance;  Arbitration  and 
Award,  «=>78;  Bankruptcy,  «=>^6;  Cer- 
tiorari, 4=928;  Contempt;  Courts;  Criminal 
Law,  ^=>84-94,  257,  1018;  Divorce,  «=957, 
827;  E<)uity;  Justice  of  the  Peace,  «=>53; 
Taxation,  <3=9688. 

JURY. 

See  Criminal  Lew,  «=9057;  Trial,  4=9lS&- 
178,  370. 

n.   RIGHT  TO  TBXAX.  BY  JITRT. 

4=>I0  (Wash.)  Altiiougb  the  Constitution  pro- 
vides that  the  right  to  in^  trial  shall  remain 
inviolate  (Const,  art.  1,  f  21),  that  provision  ap- 
nlies  only  where  the  right  existed  on  adoption  of 
the  Constitution,  so  tnat,  no  provisions  as  to 
license  of  physician  and  revocation  of  license 
having  then  existed,  no  constitutional  right  to 
jury  trial  in  such  case  exists. — State  Board  of 
Medical  Examiners  t.  Macy,  169  P.  801. 
<S=9r4(l)  (Wash.)  Rem.  &  BbI.  Code,  S  8399, 
providing  lor  trial  de  novo  on  appeal  from  medi- 
cal board  in  license  revocation  proccedingi^  and 
that  they  shall  stand  for  trial  as  ordinary  civil 
actions,  does  not  give  the  ri^ht  to  a  jury  trial; 
"civil  action"  being  a  generic  term,  not  neces- 
Bsrily  implying  jury  trial.— State  Board  of  Medi- 
cal Examiners  ▼.  Macy,  159  P.  801. 
«E9l4(0)  (Cal.)  In  suit  to  quiet  title  by  a  plain- 
tiff in  possession,  the  judgment  making  no  men- 
tion of  possession,  defendants  were  not  entitled 
to  a  jury  trial.— Cobe  v.  Crane,  169  P.  587. 
4=9 19(3)  Cntah)  Upon  questions  of  fact  raised 
in  a  mandamus  proceeding,  either  party  is  en- 
titled to'  a  jury  trial. — Ketchum  Coal  Co.  y. 
Christensen,  159  P.  641. 

4=9 1 9(11)  (Utah)  District  conrtfs  determination 
of  both  the  issues  of  title  and  of  damages  in  a 
condemnation  action  would  not  necessarily  de- 
prive a  party  of  a  jury  trial— Ketchum  Coal  Co. 
V.  District  Court  of  Carbon  County,  159  P.  737. 
4=928(7)  (Wash.)  Where  the  court  under  Rem. 
&  Bal.  Code,  |  422,  takes  jurisdiction  to  de- 
termine a  controversy  upon  Uie  failure  of  arbi- 
trators to  return  a  proper  award,  the  trial  must 
be  without  jury.— DicKie  Mf8.'  Co.  v.  Sound 
Uonstniction  ft  Engineering  Co.,  159  P.  129. 

V:  COMPETENOT  OF  JURORS,  CHAIr. 
LENGES,   AND    OBJECnONS. 

4=9|  18  (Aria.)  Under  Pen.  Code  1913,  U  1017, 
1018,  challenge  to  the  panel  must -set  forth 
facts   showing    material   departan   frdtn   pre- 
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scribed  form*  iFor  dnwing  anil  rknn  of  inry. 
-Talley  7.  State,  169  P.  69. 

JUSTICES  OF  THE  PEACE. 

Se«  CMminal   Law,   ea»90,   267,   1018;    New 
Trial,  <9S92;    Statutes,  «3>64,  78,  126,  138. 

I.  APgOnfTBtEWT,      QPAI.ICT0ATIOM, 
AND   TEMVRE. 

<e=32  (Wash.)  Under  Laws  1899,  p.  136.  and 
Const,  art.  4,  §  10,  as  to  police  judges  and  jus- 
tices of  the  peace  in  cities  of  the  first  class,  the 
justice  who  IS  appointed  police  Judge  holds  but 
one  office.— State  v.  Superior  Court  of  Pierce 
County,  159  P.  84. 

A  justice  of  the  peace  takes  bis  office  and 
powers  from  Constitution  and  Legislature,  and 
neither  can  be  taken  away,  except  as  provided 
by  law.— M. 

*=>8  (Or.)  Within  Const,  art.  7,  Si  1,  2,  as 
amended  November  8,  1910,  as  to  courts  and 
tenrti-c  of  judges,  a  justice's'  cdurt  is  a  "court," 
and  a  justice  of  the  peace  a  "judge."— Webster 
V.  Boyer,  159  V,  11C6. 

«==8  (Wash.)  Laws'  1915,  p.  316,  making  term 
of  justices  of  the  peace  four  years,  does  not  vio- 
late Cohst.  art.  11,  H  4,  5,  requiring  uniformity 
in  county  government,  and  article  6,  §  8,  re- 
qnirinK  county  officers  to  be  elected  biennially, 
such  sections  applying  only  to  executive  and  ad- 
ministrative omceiB. — State  t.  Hamilton,  169 
P.  379. 

<S=s>IO  (Wash.)  Under  Laws  1899,  p.  135,  pro- 
viding that  in  cities  of  the  first  class  justices  of 
the  peace  ahall  be  elected  at  each  general  elec- 
tion, and  tb«  mayor  shall  within  10  days  there- 
after name  one  of  them  as  police  judge,  and  in 
view  of  Bern.  &  Bal.  Code^  §  3860,  declaring  the 
tenure  of  office  of  certain  officers,  the  mayor 
cannot  remove  the  police  judge  from  office.— 
State  V.  Superior  Court  of  Pierce  County,  ISt: 
P.  84. 

In  the  absence  of  legislation,  power  to  remove 
a  justice  of  the  peace  must  b{s  taken  from  the 
Constitution,  which  by  article  5,  S§  2,  3,  pro- 
vides for  removal  only  for  misconduct  or  mal- 
feasance, in  the  manner  provided  by  .law. — Id. 

Under  Const  art  6,  {  3,  declaring  that  all 
incuorbents  of  offices  /sreated  or  recognized  by 
Constitution  are  subject  to  removal  only  as  pro- 
vided by  lavf,  JttBticea  of  the  peace,  as  Judieial 
officers,  cannot  be  removed  from  office  arbitrari- 
ly by  the  mayor,  but  only  after  clearly,  implied 
charge,  hearing,  and  finding. — ^Id, 

Kemoval  of  justice  of  peace  from  office  of  po- 
lice jud^e  by  mayor  who  appointed  hinl  cannot 
be  justified  on  the  ground  of  public  policy,  in 
that  the  mayor  is  the  chief  executive,  charged 
with  enforcement  of  ordinances,— Id, 

in.  cnm.  jurisdiction  aiid  att> 

THORITT. 

<&=>53  (CALApp.)  Under  Code  tSv.  Proc.  S! 
832,  848,  if  an  obligation  is  incurred  in  the  coun- 
ty of  defendant's  residence  and  he  later  re- 
moves, summons  Issued  In  justice  court  of  resi- 
dence and  served  ill  another  county  is  valid. — 
Koberts  v.  Superior  Coart  of  California,  in  and 
for  Stanislaus  County,  159  P.  465. 

^=>53  (OkU  Justice  of  the-p'eoce  for  one  county 
is  without  jurisdiction  to  issue  summons  to  de- 
fendant in  another  county  wherein  both  parties 
are   residents,  wherein   service  was  had;    and 

Sdgment  on  such  service  is  absolutely  void. — 
aney  v.  De  Long,  159  P.  468. 

IV.  PBO0ED1TBE  IN  OIVII.  OASES. 
<S=»72  (Cal.App.)  Under  Code  CSv.  Proc.  8S 
832,  848,  if  an  obligation  is  incurred  in  the  coun- 
ty of  defendant's  residence  and  he  later  removes, 
there  being  no  written  contract  suit  in  justice 
court    of   such    county   is    proper.— Roberts    v.' 


Superior  Oonrt  of  OalifiD^nia,  in  and  for  Stania- 
laua  County.  159  P.  466.      . 

V.  REVIEW   OF  PR00EEDIN08. 

(A)  Appeal  and  Brror. 

«=»I58(6)  (Cal.App.)  Under  Code  Ctr.Proc.  f 
078a,  notice  of  exception  to  sufficiency  of  snr»- 
ties  on  an  undertaking  on  appeal  from  judgment 
in  justice  court  must  be  filed  with  justice,  and 
it  is  not  necessary  that  it  be  served  upon  party 
or  his  attorney.— McCarty  v.  Superior  Court  In 
and  for  Los  Angeles  County,  159  P.  736. 

€s=>l59(5)  (Nev.)  Where  sureties,  on  appeal 
from  justice  to  district  court,  are  not  excepted 
to  within  five  days,  as  required  by  Rev.  Laws, 
{  5792,  district  court  acquires  jurisdiction,  not- 
withstanding appellant  Later  admits  due  serv- 
ice of  such  exceptions  before  Justice  certifies 
case.— Towell  v.  District  Court  of  Fourth  Judi- 
cial District  in  and  for  Elko  County,  159  P. 
632. 

<S=9l59(6)  (CaLApp.)  When  it  is  demanded  that 
sureties  justify,  under  Code  Civ.  Proc.  |  978a, 
on  notice  within  five  days  after  demand.  It  is 
no  excuke  for  total  failure  of  potice  ttiat  traffic 
is  halted  by  a  storm ;  there  being  nothing  to 
show  that  the  notice  could  not  have  beeti  given 
in  some  manner. — Peters  v.  Superior  (Dourt  of 
Califnrnia  in  and  for  San  Bernardino  County, 

159  P.  875. 

Under  Code  OIt.  Proc.  {  978a,  as  to  justifica- 
tion of  sureties,  justification  without  notice  to 
the  adverse  party  is  ineffective  for  any  purpose, 
and  the  appeal  must  be  considered  as  if  no 
bond  had  ever  been  given. — Id. 
^s>l59(6)  (CaLApp.)  Where  parties  having  no- 
tice of  time  and  place  of  justification  of  sure- 
ties on  appeal  from  justice  failed  to  appear 
they  waived  objection,  and  affidavits  of  sureties 
as  to  their,  qualifications  are  sufficient  prima 
facie  justification. — Fletcher  CpUection  Agency 
v.  Superior  Court  of  California  in  and  for  Loe 
Aflgeles  County,  159  P.  1049. 
<S=»I59(6)  (Nev.)  Under  Rev.  Laws,  §  5792. 
providing  that  appeal  from  justice  to  district 
court  will  be  regarded  as  if  no  undertaking  was 
given,  unless  challenged  sureties  justify  after 
notice,  etc.,  held  such  justification  is  necessary 
to  district  court's  jurisdiction  where  sureties 
are  properly  challenged.''— Yowdl  v.  l-Wstrict 
Court  of  Fourth  Judicial  Dist  in  and  for  Elko 
County,  159  P.  632. 

<S=3l6l(3)  (Okl.)  On  rendition  of  judgment  by 
justice  of  tlie  peace  on  void  service  of  process, 
counsel  for  defendant  who  appeared  spedally  to 
object  to  jurisdiction  did  not  enter  appearance 
on  noDJurisdictional  grounds  by  giving  notice 
of  appeal  in  open  court— Haney  r.  De  Long, 

160  P.  468. 

<©=«»ie4(4)  (CaLApp.)  Although  Code  Civ.  Proc. 
§  975,  requires  the  statement  on  appea>  to  the 
sapenor  court  to  contain  the  gronnds  of  ap- 
peal, and,  conceding  that  a  statement  is  insuffi- 
cient, the  court  is  not  thereby  deprived  of  its 
appellate  jurisdiction. — Fletcher  Collection  Agen- 
cy V.  Superior  Court  of  California  in  and  for 
Los  Angeles  County,  159  P.  1049. 

€=»I74(18)  (Utah)  Complaint  in  justice's  court 
held  to  suffideatly  allege  that  the  injury  was 
in  the  precinct  of  the  suit  to  permit  amendment 
on  appeal  to  comply  with  Comp.  Laws  1007,  §S 
iieeS,  3685,  8685X,  as  to  pleading  in  justices^ 
courts,  so  that  the  judgment  was  not  void.— 
Heninger  t.  Oregon  Short  line  R.  Co.,  159  P. 
964 

JUSTIFIABLE  HOMICIDE 

See  Homicide,  «3>116,  800. 

LACHES. 

See  Waters  and  Water  Courses,  «=»247. 
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UNDLORD  AND  TENANT. 

n.  I.EASES  AND   AGREEMENTS  IN 

OENERAIb 

(A)  Reaalaltea  and  Talidity. 

9=325(1)  (Wash.)  Under  the  statutes  an  unac- 
knowledged lease  for  over  a  year  is  void  except 
as  it  creates  a  tenancy  from  month  to  month,  or 
other  rent  period.— Jamison  v,   Reilly,  159  P. 

<B)   Conatractton  and   Operation. 

<&=>49(2)  (Wash.)  Evidence  held  sufficient  to 
sustain  finding  that  landlord  was  entitled  to 
damages  for  tenant's  abandonment  without  just 
cause  of  leased  premises. — ^Brown  v.  Hayes,  159 
P.  89. 

In  an  action  for  damages  for  the  wrongful 
abandonment  of  leased  premises,  held,  the  ex- 
clusion of  the  rental  value  of  premises  and  an 
order  granting  a  nonsuit  was  error. — Id. 
4s>49(3)  (Wash.)  Where  a  tenant  abandons 
leased  premises  without  just  cause  and  the  land- 
lord re-enters,  the  measure  of  damages  is  not 
the  rent  reserved,  but  the  difference  between 
that  amount  and  the  rental  value  of  the  prem- 
ises to  the  end  of  the  term.— Brown  r.  Hayes, 
159  P.  89. 

m.  I.ANDI.OIU)*S  TmX  AND  RE- 
VERSION. 
(A)  RiKl>ta   and  Powera  o<  Landlord. 

«=>5S(2)  (Wash.)  Under  terms  of  lease  of  lot, 
tenant's  use  of  it  for  depositing  sand,  gravel, 
etc.,  from  excavation  on  its  adjoining  lot,  all  of 
which  was  removed  except  a  small  amount,  held 
not  such  waste  as  would  authorize  forfeiture  of 
the  lease.— Moore  v.  Twin  City  Ice  &  Cold  Stor^ 
age  Co.,  159  P.  779. 

ZV.  TERMS  FOR  TEARS. 

(D)  Termination. 

«=»94(1)  (Wash.)  A  landlord,  by  recognizing  an 
assignment  of  the  lease  and  accepting  rent  from 
the  sublessees,  waives,  as  to  the  lessee,  notice  of 
the  lease's  termination.- Jamison  v.  Reilly,  159 
P.  699. 

4=9 1 09(1)  (Cat)  A  surrender  is  the  yielding  up 
ol  an  estate  for  life  or  years  to  the  remainder- 
men or  reversioner,  and  is  created  by  law  when 
parties  to  a  lease  do  some  act  so  inconsistent 
with  the  relation  of  landlord  and  tenant  as  to 
imply  consent  to  termination  thereof,  and  estop 
the  parties  to  dispute  the  fact  of  surrender.- 
Triest  &  Co.  v.  Goldstone,  159  P.  715. 
«=»I09(1)  (Wash.)  A  surrender  of  leased  prem- 
ises may  be  implied  from  acts  and  conduct  of 
the  parties  indicating  an  intention  on  the  part 
of  the  tenant  to  abandon,  and  on  the  part  of 
the  landlord  to  resume,  possession  of  the  prem- 
ises.- Brown  v.  Hayes,  159  P.  89. 
«=>II0(2)  (Wash.)  Where  tenant  surrenders 
keys  but  landlord  refuses  to  accept  possession 
except  on  condition  that  he  find  another  ac- 
ceptable tenant,  he  does  not  waive  right  to  dam- 
ages for  alwindonment  of  lease.— Brown  V.  Hayes, 
159  P.  89. 

Vin.    RENT  AND  ADVANCES. 

(A)    Rlarlita    and   UabtlttleB. 

«=»I94(1)  (Gal.)  FacU  held  to  show  that  there 
was  a  surrender  of  the  premises  to  the  landlord, 
after  which  the  corporation  tenant  was  released 
from  any  liability  for  rent.— Triest  &  Co,  ▼. 
Goldstone,  159  P.  715. 

The  rule  that  where  a  tenant  by  lease  speciOc- 
ally  agrees  to  pay  rent,  he  is  not  absolved  from 
such  obligation  by  assignment  of  his  lease  rights 
does  not  apply,  where  the  transaction  is  not  an 
assignment,  but  a  surrender  of  the  premises  by 
operation  of  law. — Id. 

«=»I95(1)  (Wash.)  Where  a  tenant  without 
just  cause  abandons  leased  premises  and  refuses 


to  p«7.  rent,  the  landlord  may  either  treat  the 
term  as  still  subsisting  and  sue  for  installments 
of  rent  as  they  accrue,  or,  treating  the  lease  as 
terminated  by  the  tenant's  breach,  re-enter  and 
sue  for  damages.- Brown  T.  Hayes,  169  P.  89. 
<es>208(l)  (Washj)  A  landlord,  by  recognizing 
the  assignment  of  the  lease  and  accepting  rent 
from  the  sublessee,  surrenders  his  ri^ht  to  col- 
lect rent  from  the  lessee.— Jamison  t.  Beilly,  189 
P.  699. 

<S=>2I3(3)  (Wash.)  Where  defendant's  check  in 
payment  for  rent  due  contained  a  notation  "Lot 
C,"  when  that  covered  by  the  lease  was  "Lot 
A,"  not  owned  by  the  landlord,  he  must  have 
known  that  the  check  was  intended  as  a  pay- 
ment tor  "lot  A."— Moore  v.  Twin  X3it7  loe  & 
Cold  Storage  Co..  159  P.  779. , 

(B)  Aetloaa. 

«=>233(2)  (CaL)  Whether  there  has  been  •  snr- 
render  of  tiie  premises  is  a  question  of  fkct  to 
be  determined  in  the  first  instance  by  the  trial 
court— Trieat  &  Go.  t.  Goldstone,  lo9  P.  710. 

IX.  RE-ENTRT   AND    RECOVERY    Or 
POSSESSION  RY  I.Ain>I.ORD. 

<8=>28fl  (Wash.)  Tbo  action  of  unlawful  de- 
tainer is  an  ezclusiye  legal  substitute  for  the 
common-law  right  of  personal  re-«itry  for  breach 
of  lease  covenants,  and  the  serving  of  notice 
of  default  and  notice  to  surrender  on  tenant  is 
not  a  waiver  of  damages  for  sobaequent  aban- 
donment of  premises. — Brown  ▼.  Hayes,  169 
P.  89. 

X.   RENTING  ON   SHARES. 

€=s>330(l)  (Cal.App.)  Under  lease  requiring  les- 
see to  cut  and  bale  the  alfalfa  and  deliver  half 
as  rent,  he  is  tbe  owner  of  crop  till  division,  and 
so  may  sue  another  for  its  injury. — Hicks  v. 
Butterworth,  159  P.  224. 

LANDS. 

See  Public  Lands. 

URCENY. 

See   Criminal   Law,    «=p238,    611;    RecriMas 
Stolen  Goods;   Bobbery. 

I.   OFFENSES   AND    RESPONSIBII,ITY 
THEREFOR. 

®=»  I  (CMcl.  Cr.  App.)  Where  evidence  shows 
course  of  conduct  between  appcllunt  and  code- 
fendants  justifying  conclusion  that  they  were 
confederates  in  plan  for  codefendants  to  steal 
cattle  and  plaintiff  to  conceal  and  market  them, 
appellant  was  properly  prosecuted  for  larceny, 
not  for  rcceivine  stolen  property. — ^Martin  v. 
State,  159  P.  91(). 

LA$T  CLEAR  CHANCL 

See  Railroads,  «=>390. 

UUNDRIES. 

See  Master  and  Servant,  «3»108. 

LAW  OF  THE  CASE. 

See  Appeal  and  Brror,  4=»1195. 

LAWYERS. 

See  Attorney  and  Client 

LEADING  QUESTIONS. 

See  Witnesses,  <S=9240. 

LEASE. 

See  lisndlord  and  Tenant. 
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UatltktioB  of  Aotlona 


LEAVE  OF  COURT. 

See  Reoeivets,  «ss»174. 

LEGACY  TAX.     . 

See  Taxation,  <8=>879,  883. 

LEGISLATIVE  DISTRICTS. 

See  States,  i3s»27. 

LEGISLATIVE  POWER. 

See  Conatitational  Law,  «=963-77. 

LEGISLATURE. 

See  Monicipal  Corporationa,  4=994,  70. 

LETTERS. 

See  Bridence,  «s9>271 ;  Hnaband  and  Wife,  «=> 
383;  Threats,  «=>6. 

LIBEL  AND  SLANDER. 

X.  WOKDS  AHS  ACTS  AOirOITABXJB, 
AND  T.TABTT.TTY  THEREFOR. 

4s9l5  (Ok!.)  When  words  In  an  alleged  libelous 
article  are  nnambigaoos  and  expose  a  person 
to  public  hatred,  contempt,  ridicule,  or  obloqur, 
or  tend  to  deprive  him  of  public  confidence,  or 
injure  him  in  nis  occupation,  the  article  is  libel- 
ous per  Be  under  Comp.  Laws  1009,  |  2338.— 
Dimmltt  v.  McDowell,  159  P.  290. 

LIBERTY  OF  CONTRACT. 

See  Constitutional  litw,  4ss»89. 

LICENSES. 

See  Intozicatlnt;  Liquors,  «=>286;  Phjrsicians 
and  Surgeons,  <S=>il ;   Railroads,  ®=>358. 

LIENS. 

See  Agriculture;  Attorney  and  Client,  ®=»182- 
192;  Brokers,  <3=977;  Chattel  Mortgages,  «=> 
138-160;  Judgment,  «s>766,  779;  Mechanics' 
Liens;  Pledges;  Taxation,  «s>508.  609,  631; 
Vendor  and   Purchaser,  «s>250-299. 

LIFE  ESTATES. 

See  Deeds,  «=>129 ;   Dower. 

®=38  (Cal.^pp.)  Possession  by  the  purchaser  of 
a  life  estate  is  not  adverse  to  the  reversioner's 
heirs,  and  the  statute  does  not  run  against  them 
until  the  life  tenant's  death. — Whitcomb  t. 
Worthing,  159  P.  613. 

LIFE  INSURANCE 

See  Insurance. 

LIGHTS. 

See  Municipal  Corporations,  ^3»419. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Error,  ^sa 
846-866;  Constitutional  Law,  «s>171,  808; 
Executors  and  Admioiitratoca,  4=9481;  Vsu- 
ry,  «=9l09. 

X.  STATUTES  OF   LIHITATION. 

(A)   Natnre,  TaIMItr>  and  CoBatraotlom  la 
Oeneral. 

4s»2(l)  (OkU  Where  note  was  executed  and 
payable  in  Indian  Territory,  limitations  pre- 
scribed by  Mansfield's  Dig.  Ark.  {  4483,  and  not 
the  laws  of  Oklahoma  Territory,  extended  over 
the  state  by  Constitution,  applied  in  an  action 
in  the  state  of  Oklahoma.— Patterson  t.  Rous- 
ney,   159   P.   636. 


^x»2(l)  (OH.)  Ten-year  limitation  prescribed 
by  Mansf.  Dig.  Ark.  t  4487,  applies  to  actions 
on  judgment  of  United  States  court  for  Indian 
Territory.— Davis  v.  Foley,  159  P.  646. 

(B)  Umltatlona    A»»licable    to  Psrtloute* 
Aottona. 

*=>32{1)  (Wash.)  Under  Rem.  &  Bal.  Code,  | 
158,  action  for  immediate  damage  by  tresnass 
held  barred  in  three  years,  and  not  governed  by 
section  157,  as  to  breach  of  written  contract, 
or  section  166,  as  to  actions  not  otherwise  pro- 
vided for.— Clark  Lloyd  lAimber  Co.  r,  Paget 
Sound  &  C.  Ry.  Co.,  158  P.  774. 
«=»32(2)  (Wash.)  Where  a  city  damaged  prop- 
erty in  re^rading  a  street  without  instituting 
condemnation  pro<!eedinga,  an  action  for  dam- 
ages, brought  more  than  two  years  thereafter, 
was  barred.— State  v.  City  of  Spokane,  168  P. 
806. 

XX.  OOMPVTATION  OF  PERIOD  OF 
XJMITATIOM. 

(A)  Aoenua  of  RIarM  of  Aetloa  or  Do 
tone*. 

«=>46(2)  (Cal.App.)  Where  Tendor  promised  to 
repay  purchase  money  on  sale  to  another  par- 
ty, and  where  such  sale  was  made  on  April  21, 
1911,  limitation  did  not  begin  to  run  against 
purchaser's  action  until  that  date.— Hay  v. 
Casey,  169  P.  726. 

<0  Peraomal   DlaablUttea  and   PrlTllegrea. 

4=372(4)  (Okl.)  Where  action  is  commenced  by 
Creek  freedman  allottee  while  still  a  minor,  as 
defined  by  Act  Cong.  May  27,  190S,  against 
former  guardian  and  surety  for  proceeds  of  sale 
of  allotted  lands,  limitations  have  not  been  set 
in  motion  to  bar  relief  sought. — ^Brewer  t.  Dod- 
son,  169  P.  328. 

(F)   larnorance.  Mistake,  Trust,  Fraud,  and 
Concealmeat  of  Caaae  of  Action. 

^=>I00(9)  (Kan.)  In  an  action  to  set  aside  an 
order  approving  an  administrator's  final  ac- 
count based  on  a  release  procured  through  fraud, 
limitations  do  not  run  until  discovery  of  the 
fraud.— Pickens  t,  Campbell,  169  P.  21. 
«=9lOO(13)  (Wash.)  Rem.  &  Bal.  Code,  (  168, 
providing  that  a  fraud  action  must  De  com- 
menced within  three  years  after  the  fraud  ia 
discovered,  bars  such  an  action  if  plaintiff  bad 
reasonable  opportunity  to  discover  the  fraud 
more  than  three  years  previous. — Hoy  v.  Burk, 
159  P.  701, 

An  action  against  vendors  of  land  for  fraud- 
ulent misrepresentations  as  to  soil  and  drainage 
is  barred  under  the  three-year  limitation  statute 
(Rem.  &  Bal.  Code,.§  169),  by  plaintiffs'  con- 
structive notice  of  the  fraua,  where  they  lived 
on  the  land  five  years  before  commencing  snit. 
— Id. 

(■)  Cominencpinent  of  AotlOB  or  Other 
Frooeedinv 

4=9l27(4)  (Cal.App.)  An  amended  complaint 
which  corrected  the  description  of  the  note  sued 
upon  regarding  its  maturity  and  interest  provi- 
sions, does  not  change  the  cause  of  action  and 
relates  back,  so  far  as  the  statute  of  limitations 
is  concerned,  to  the  filing  of  the  original  com- 
plaint—Hunt T.  Olassell,  169  P.  227. 

XV.  OPERATXOH  AMD  EFFECT  OF 
BAR   BY   X.IMITATION. 

€=al70  (WashJ  Abutting  owner  permitting  ac- 
tion against  city  for  damages  in  regrading  of 
street,  to  be  barred  by  two  years'  statute  of 
limitations,  keld  not  entitled  to  mandamus  to 
compel  city  through  its  officials  to  institute 
condemnation  proceedings  to  assess  and  pay 
his  damages.— State  v.  City  of  Spokane,  158  P. 
805. 
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V.  PI^EADINO,  EVIDEltGE.  TRZAX, 
.  AND   KEVTEW. 

«=»  192(3)  (Kan.)  The  petition  in  an  action  on 
fraud,  bronglit  more  than  2  years  after  its  per- 
petration, need  not  set  out  manner  of  discovery 
to  avoid  bar  of  limitations. — Pickens  v.  Camp- 
bell, 159  P.  21. 

LIMITATION  OF  INDEBTEDNESS. 

See  Municipal  Corporations,  ^=>864. 

LIMITATION  OF  LIABILITY. 

See   Carriers,   «=>149%-180;    Warehoosemen, 

LIQUIDATION. 

See  Banks  and  Banking,  <9=»281. 

LIQUOR  SELLING. 

Sm  Intoxicating  liquors. 

LOGS  AND  LOGGING. 

See  Injunction,  $=»52. 

*=»3(10)  (Or.)  A  conveyance  of  all  the  timber 
on  designated  land,  coupled  with  a  condition 
that  it  should  be  removed  within  ten  years  from 
the  date  thereof,  amounted  only  to  a  sale  of  'all 
the  timber  the  grantee  could  cut  and  remove 
before  that  date.— Kreinbring  t.  Mathews,  ISO 
P.  76. 

MACHINERY. 

See  Master  and  Servant,  «s9l08, 121. 

MAIL. 

See  Appeal  and  Error,  <3=>426. 

MAINTENANCE. 

See  Champerty  and  Maintenanca. 

MALICE. 

See  Homicide,  9=9286. 

MALICIOUS  PROSECUTION. 

H.  WANT   OF  PROBABLE   OAITSE. 

i8=»l5  (Cal.)  "Probable  cause"  is  a  suspicion 
founded  upon  circumstances  sufficiently  strong 
to  warrant  a  reasonable  man  in  the  belief  that 
charge  is  true.— Lee  v.  Levlson,  159  P.  438. 
4=»I8(1)  (Cal.)  Evidence  held  to  warrant  rul- 
ing as  a  matter  of  law  that  facts  did  not  estab- 
lish want  of  probable  cause.— Lee  v.  Levison, 
159  P.  438. 

V.  ACTIONS. 

^=>56  (Cal)  The  burden  is  on  plaintiff  in  ma- 
licious prosecution  to  prove  both  malice  and 
want  of  probable  cause. — Lee  t.  Levison,  159 
P.  438. 

«=97l(2)  (Cal.)  Where  plaintiff  in  action  for 
malicious  prosecution  fails  as  matter  of  law  to 
establish  want  of  probable  cause,  the  court  is 

i'ustified  in  granting  nonsuit. — Lee  v.  Levison, 
59  P.  43a 

MALPRACTICE. 

See  Physicians  and  Surgeon*,  <S=9l4-18k, 

MANDAMUS. 

See  Jury,  €=3l9;    Limitation  of  Actions,  4=» 
170;  Municipal  Corporations,  «s>371;  States, 

<s=>igi. 

I.  NATinElE  AND   OROTTND8  XN  OBN> 
EBAIi. 

4=93(1)  (Utah)  The  court  may  not  have  re- 
course to  mandamus  merely  because  there  is  no 
qther  remedy.— Eetcham  Coal  Ca  T.  Ghristen- 
sen,  159  P.  641.  


9=>3(2)  (Wank.)  Where  an  owner  whose  proper- 
ty was  damaged  by  regrading  a  street  had  an 
adequate  remedy  at  law  to  recover  damages,  man- 
damus to  compel  the  city  to  institute  a  condem- 
nation proceeding  to  assess  and  pay  the  damage 
would  not' lie.— State  v.  City  of  Spokane,  159 
P.  805.  J  ^       ^ 

9=>4(1).  (Utah)  A  writ  of  mandamus  may  not 
be  issued  as  a  substitute  for  a  writ  of  error  or 
the  right  of  appeal. — Ketchum  Coal  Co.  v. 
Christensen,  159  P.  541. 
«=4(1)  (Utah)  Where  mandamus  is  sought  to 
compel  actioij  on  the  part  of  a  court,  there 
miiRt  be  a  lack  of  an  adequate  remedy  by  ap- 
peal.—Ketchum  Coal  Co.  V.  District  Court  of 
Carbon  County,  139  P.  787. 

Ordinarily  the  court  acta  judicially  in  dis- 
missing' an  action  or  complaint,  and  its  error 
therein  may  be  reviewed  on  appeal  if  the  ac- 
tion has  passed  to  final  judgment— Id. 

In  condemnation  action  remedy  by  appeal 
from  erroneous  dismissal  as  against  a  defend- 
ant held  inadequate,  so  that  mandamus  would 
lie  requiring  district  court  to  reinstate  the  case 
a^iainat  sudi  defendant,  to  determine  the  is- 
sufea  and  to  enter  judgment  thereon. — Id. 
«s»4(8)  (Utah)  Mandamna  held  not  to  lie  to 
compel  the  district  court  in  condemnation  ae- 
tion  to  vacate  its  order  denying  plaintiff's  mo- 
tion for  inspection  of  defendants'  contracts, 
etc.,  and  re<iuiring  it  to  consider  the  motion  up- 
on its  merits  and  to  pass  upon  it.— Ketchum 
Coal  Co.  T.  District  Court  of  Carbon  County, 
159  P.  737. 

<&=»4(5)  (CalApp.)  Under  PoL  Code,  |  4290,  in 
which  the  Legislature  declared  the  oonditions 
on  which  compensation  ahould  be  allowed  to 
sheriffs,  the  right  of  a  sheriff,  whose  claim  has 
been  found  to  be  correct  and  allowed,  to  man- 
damus the  Board  of  Control  to  order  payment 
thereof  ia  not  affected  by  section  671,  allowing 
an  appeal  from  disapproval  of  claims  to  the  Leg- 
islature.—Hammel  V.  Neylan,  159  P.  618. 
4=3 10  (Utah)  'Where  mandamus  is  sought  to 
compel  action  on  the  part  of  a  court,  the  legal 
right  to  such  particular  action  must  be  clear, 
and  the  legal  duty  to  do  the  act  or  thing  de- 
manded on  the  part  of  the  court  must  be  equal- 
ly clear.— Ketchum  Coal  Go.  v.  District  Court 
of  Carbon  County,  159  P.  737. 
«=322  (Wash.)  Under  Rem.  &  BaL  Code,  S 
1035,  fact  that  petitioner  for  order  to  compd 
prosecuting  attorney  to  institute  quo  warranto 
proceedings  against'  a  banking  corporation  was 
the  attorney  of  other  banks  of  which  it  was  a 
potential  competitor  held  no  ground  for  a  de- 
nial of  petition. — State  r.  Union  Sav.  Bank  of 
Spokane,  159  P.  761. 

<S=>23(1)  (CaL)  Under  St.  191B,  p.  1040,  ^pro- 
viding a  fiat  salary  of  $1,800  to  supervisors, 
amending  Pol.  Code,  |  4271,  allowing  salary 
of  $14200  and  fees  of  $600,  although  compensa- 
tion was  not  increased,  and  incumbent  is  a  i>er- 
son  "beneficially  interested"  so  as  to  entitle 
him  to  a  writ  of  mandate.— Qaleener  t.  Honey- 
cutt,  159  P.  595. 

H.   S1TBJEOT8  AND  POTtPOSES   OP 
BEIiIEP. 

(▲)  Aet*  and  ProeoefUaca  of  Conrta, 
JnavoB,  »»A  JadtflUU  OfllABra. 

9=926  (Utah)  In  a  case  which  has  not  proceed- 
ed to  judgment,  the  inferior  cout  may  merely 
be  compelled  to  act  or  go  forward  in  case  it 
refused  or  fails  to  do  sa — Ketchum  Coal  Co.  v. 
Christensen,  159  P.  541. 
«=»28  (Utah)  The  Supreme  Court  may  not  by 
means  of  a  writ  of  mandate  control  the  dis- 
cretion of  an  Inferior  court — Ketchum  Coal 
Co.  V.  Christensen,  159  P.  541. 
9=931  (Utah)  Mandamus  may  issue  to  compel 
a  court  to  take  jurisdiction  of  a  cause  and  to 
proceed  to  heac  and  determine  it  where .  the 
court,  without  legal  authorit?  tfaecefor,  refuses 
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jurisdiction.— Ketchum  Coal  Co.  ▼.  District 
Court  of  Carbon  County,  159  P.  737. 

Mandamiis  will  issue  to  compel  a  court  to 
proceed  wlien  through  mere  mistake  of  law  it 
declines  to  talce  jurisdiction  and  refuses  to  pro- 
ceed to  trj  a  case  or  to  hear  and  determine  the 
issues  therein. — Id. 

«=>48  (Utah)  Where  district  court  refused  to 
determine  issues  in  tBe  condemnation  action, 
mandamus  would  lie  to  compel  it  to  proceed  to 
trial  and  determine  the  case  upon  the  issues, 
and  to  enter  final  judgment  thereon.— Ketchum 
Coal  Co.  V.  District. Court  of  Carbon  County, 
160  P.  787. 

9:s>H  (Utah)  Where  a  court  has  heard  a  case 
and  has  made  its  findings,  mandamus  wfU  lie 
to  compel  it  to  enter  final  judgment.— Ketchum 
Coal  CSj.  t.  District  Court  of  Carbon  County, 
169  P.  737. 

e=>54  (Utah)  On  original  application,  mandate 
of  Supreme  Court  issued  reqmring  district  court 
to  enforce  Its  judgment  in  a  condemnation  pro- 
cewling  instituted  for  plaintiff  and  to  prevent 
interference  with  plaintiff's  rights. — Ketchum 
♦         Coal  Co.  v.  Christensen,  159  P.  541. 

«=>54  (Utah)  Mandamns  will  lie  to  compel 
courts  to  enforce  their  own  judgments. — ^Ketch- 
um Coal  Co.  T.  District  Coart  of  Carbon  Coun- 
ty, 159  P.  737. 

4=»55  (Utah)  Where  a  'judgment  can  be  en- 
forced merely  by  issuing  a  writ  of  execution,  a 
mandate  will  issue  to  require  the  execution  to 
issue.— Ketchum  Goal  Co.  t.  Cbiiatensen,  169 
P.  641. 

(B)  Acta    amd   Proae«dlm*B  of  Pvbllo   Ofll* 
cers  tinA  Boards  Jtnd  MnnlelpaJltlea. 

«=»63  (Wash.)  Mandamns  will  He  to  compel 
arbitrators  appointed  under  Rem.  te  Bal.  Code, 
i  420,  to  file  an  award  upon  their  refusal  to  do 
■o. — Dickie  iitg.  Co.  ▼.  Sonnd  Construction  and 
BngiaeeriDf  Ca,  169  P.  129. 

<6=>72  (Cal.App.)  Where  an  ofllcer,  board,  or 
tribunal  is  vested  with  power  to  determine  a 
question  upon  which  a  rigat  depends,  mandamns 
will  not  he  to  control  the  discretion  exercdsed. 
— Hammel  ▼.  Neylan,  159  P.  618. 

Mandamus  will  lie  where,  in  determining  a 
matter  confided  to  a  board,  its  discretion  baa 
b«;n  controlled  by  a  consideration  of  questions 
not  relating  to  the  subject  Involved.- Id. 

«s>73(l)  (Wash.)  Under  Bem.  &  BaL  Code,  | 
1035,  prosecuting  attorney  has  no  final  discre- 
tion as  to  instituting  a  proceeding  In  the  na- 
ture of  quo  warranto  against  a  Ipanking  cor- 
poration, but  may  be  compelled  by  mandamus 
to  institute  such  proceeding.— State  v.  Union 
Sav.  Bank  of  Spokane,  159  P.  761. 

«=»74(S)  (Oal.)  Under  Direct  Primhry  Taw,  1} 
10,  12,  27,  Supreme  Court  may  by  mandamus 
compel  county  clerk  to  omit  name  of  candidate, 
who  has  withdrawn,  from  ballots  to  be  pre- 
pared by  him  for  uae  in  forthcoming  primary 
election.— Bordwdl  v.  Williams,  160  P.  869. 

^s>98(3)  (CaLApp.)  Where  a  council  refused 
permindon  to  move  a  house  through  the  streets 
after  public  hearing  at  a  regular  session,  no 
dishonesty  or  arbitrary  action  being  shown,  Its 
action  was  conehislve  upon  application  for  writ 
of  mandate.— Bobinson  v.  Otis,  160  P.  441. 

^=3 1 01  (CaLApp.)  Where  usual  procedure  Ih- 
volves  allowance  of  claim  by  supervisors,  man- 
damus lies  to  compel  their  observance  of  usual 
.  custom,  although  their  action  may  not  be  nec- 
essary.—Burr  v.  Board  of  Sup'rs  of  City  and 
County  of  San  Francisco,  159  P.  458. 
«=3lOI  (CaLApp.)  Duties  of  board  vesttxl  with 
powers  of  auditor  in  respect  to  claims  against 
the  state  may  be  controlled  by  the  courts  and 
compelled  by  writs  of  mandate. — U'Ren  v.  State 
Board  of  Control,  159  P.  616. 


m.  JUBiSDZonoN,  pboozxdihgs. 

Atn>  REUEF. 

®=»IS4(7)  °((3aLApp.)  In  mand&mus  to  compel 
allowance  of  claim  for  taxes  illegally  collected, 
complaint,  outlining  nature  of  claim  and  alleg- 
ing that  plaintiS  presented  it  to  defendant 
supervisors,  sulGciently  shows  presentation. — 
Burr  v.  Board  of  Sup'rs  of  City  and  County 
of  San  Francisco,  450  P.  468. 
€=3 1 64(3)  (Utah)  A  defendant  in  a  mandamus 
proceeding  may  file  an  answer  and  raise  issues 
of  fact,  yet,  where  the  question  presented  to  the 
Supreme  Court  turns  on  facts  admitted  by  de- 
murrer in  the  district  court,  he  cannot  for  the 
first  time  in  the  Supreme  Court  deny  the  truth 
of  such  facts. — Ketchum  Coal  Co.  v.  Christen- 
sen, 150  P.  641. 

«=>I72  (Wash.)  On  orlpnal  application  for 
mandamuB,  the  Supreme  Court  cannot  go  out- 
side the  pleadings  and  determine  an  -issue  not 
presented  by  them.— State  v.  Uowell,  159  V.  lis. 
«=»I72  (Wash.)  Under  Rem.  &  BaL  Code,  t 
1064,  and  section  8  of  Banking  Act  effeetive 
Julv  12,  1907,  as  amended  by  section  5  of  Act 
Blardi  19,  1900  (Rem.  &  BaL  Code,  §  8317),  on 
petition  for  mandamus  to  compel  prosecuting 
attorney  to  instltnte  proceeding  in  nature  of 
quo  warranto  against  a  state  savings  bonk, 
m»lriTig  a  prima  facie  showing  that  the  t>ank 
had  forfeited  its  right  to  do  business,  the  truth 
of  the  allegations  as  to  the  bank  could  not  tw 
determined.— State  t.  Union  Sav.  Bank  of  Spo- 
kane, 159  P.  761. 

MANGLES. 

See  Master  and  Servant,  ^=s>108. 

.,    MARRIAGE. 

S«e  Divorce;   Husband  and  Wife. 

<8»>38  (OkL)  Act  Cone.  May  2,  1890,  i  38,  was 
intended  to  validate  Indian  marriages,  which 
fo^  want  of  formality  might  not  have  been  con- 
sidered valid,  and  to  legitimize  the  Issue.— 
Crickett  T.  Hardin,  159  P.  276. 
^=940(1)  (Cal.)  There  is  a  strong  presumption 
of  the  legality  of  marriage.— In  re  Pusey's  Els- 
tate,  159  P.  433. 

«=940(1)  (Okl.)  With  respect  to  marriages  t»n- 
tracted  according  to  the  eommon  law  or  con- 
formably, to-  Indian  coatom,  the  courts  wlU  ex- 
ercise all  presumptions  in  favor  of  validity  in 
the  endeavor  to  sustain  the  marrla^. — Crickett 
r.  Hardin,  159  P.  275. 

®=>40(e)  (CM.)  The  living  together  for  years 
of  a  man  and  woman  who  hold'  tbemselves  out 
as  married  and  have  children,  even  though  It  ap- 
pears that  one  had^  a  living  husband  or  wife, 
raises  the  presumption,  in  the  absence  of  proof 
to  the  contrary,  that  there  was  divorce,  and  thnt 
the  second  marriage  was  legal.— Zimmerman  v. 
Holmes,  159  P.  308. 

®=>40(11)  (CaL)  'When  a  marriage  baa  been 
shown,  one  attacking  it  has  the  burden  of  prov- 
ing it  illegal.— In  re  Pusey's  Estate,  159  P.  433. 
€=350(1)  (Cal.)  Will  of  wife  being  contested  by 
husband  as  revoked  by  her  subsequent  marriage 
to  him  by  Civ.  Code,  i  1800,  invalidity  of  this 
marriage  was  not  shown  by  evidence  of  two 
prior  marriages  from  which  alleped  invnlid  di- 
vorces were  secured,  respectively  20  and  7  years 
before  the  marriage  attacked,  without  evidence 
that  either  fbrmer  wife  was  alive  at  time  of  mar- 
riage attacked.— In  re  Pusey's  Bstate,  150  P. 
488. 

MARRIED  WOMEN. 

See,  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Agriculture ;    Appeal  and  Krror,  9s»374, 
1064;     Compromise    and    Settlement,    4=>S; 
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Bridence,  «a>59,  612;  Mnnidpnl  Oorpora- 
tions,  <S=9220;  Neglieence,  «=>101;  Statutes, 
«s»35%;  Trial,  <8s>lM,  252;  295,  296. 

I.   THE  BEI.ATIOH. 
(B)  Statvtory  Resnlatioa. 

$s»l6'/2.  Owine  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=»  num- 
ber sections  346-120,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found.  , 

(C)  Termination   and   Dlackarse. 

«=>33  (Okl.)  Any  employ^  of  a  public  service 
corporation  doing  business  in  the  state,  on  hia 
discharge  or  voluntary  termination  of  his  serv- 
ices, is  entitled,  under  Rev.  Laws  1910,  I  3769, 
to  have  issued  to  him  a  service  letter.— Cnicago, 
R.  I.  &  P.  Ry.  Co.  V.  Hall,  159  P.  851. 

Before  public  service  corporation  will  be  guilty 
of  breach  of  duty  in  failing  to  issue  service  let- 
ter, request  therefor  must  be  made  orally  or  in 
writing,  served  peiaonally  or  by  mail  on  super- 
intendent, manager,  or  contractor  of  the  corpo- 
ration.— Id. 

e=>36  (Cal~App.)  Servant,  expressing  himself  as 
dissatisfied,  on  being  told  by  defendant's  secreta- 
ry that  defendant  would  release  him,  could  not 
then  sue  as  for  discharge  without  presenting 
himself  as  ready  to  perform  and  being  refused 
by  defendant— Winsor  v.  Silica  Brick  Co.,  159 
P.  877. 

4=339(1)  (CaI.App.)  Allegation  of  complaint  for 
breach  of  employment  contract  that  defendant 
refused  to  perform,  and  plaintiff  was  by  such  re- 
fusal prevented  from  performing,  is  insufficient 
to  charge  a  discharge  or  breach  for  which  plain- 
tiff could  recover  salary  unearned  for  the  term 
of  the  contract— Winsor  v.  Silica  Brick. Co.,  159 
P.  877. 

«£=>40(3)  (CaLApp.)  Evidence  held  insufficient 
to  show  discharge  of  plaintiS  by  secretary  of 
defendant  corporation  in  breach  of  employment 
contract— Winsor  v.  Silica  Brick  Co.,  1S9  P. 
877. 

XII.   MASTER'S  Z.IABIIJTT  FOK  IN. 
JVEfXES  TO   SERVANT. 

'  (A)  Natare  an4  Bxteat   la  General. 

£s>85  (Okl.)  As  between  master  and  servant, 
three  elements  are  essential  to  constitute  action- 
able negligence,  when  the  wron^  charjied  is  not 
willfully  and  wantonly  done,  viz.:  (1)  The  ex- 
istence of  the  duty  on  the  part  of  the  master 
to  protect  the  servant  from  the  injury ;  (2)  fail- 
ure of  the  master  to  perform  that  duty;  (3) 
injury  to  the  servant  resulting  from  said  failure. 
—Ft  Smith.  &  W.  R.  Co.  v.  Knott,  169  P.  847. 

®=>67</2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <S=>  num- 
ber sections  846-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  .di- 
gests will  be  found. 

iS=»94  (Okl.)  The  ITactory  Act  being  a  manda- 
torjr  statute,  a  violation  of  which  is  an  offense, 
a  violation  constitutes  negligence  per  se.— Sulz- 
berger &  Sons  Co.  o£  OUahonui  t.  Strickland, 
359  P.  833. 

«S397(2)  (Or.)  In  relation  to  the  law  of  mas- 
ter and  servant  an  "accident"  la  an  incident 
that  could  not  have  been  reasonably  foreseen, 
anticipated,  prevented,  or  provided  against,  and 
for  it  the  master  Is  not  liable. — ^Nelson  v.  Brown 
ft  McCabe,  159  P.  1163. 
«=397(2)  (Wash.)  The  master  most  anticipate 
and  guard  against  acts  of  a  servant  in  the  exer- 
cise of  ordinary  prudence  when  near  an  open 
elevator  shaft  which  might  result  in  his  injury. 
— Remnsnyder  j,  Lowman  ft  Hanford,  ICS  P. 
107. 


(B)  Tools,  Maeklnery,  Appllanee*.  and 
Places  (or  yrorlt. 

«=3lOI,  102(1)  (Okl.)  The  master  is  bound  to 
exercise  reasonable  care  to  provide  a  reasonably 
safe  place  in  which  a  servant  is  to  work,  and 
also  reasonably  safe  appliances.— Sulzberger  ft 
Rons  Co.  of  Oklahoma  v.  Strickland,  159  .P. 
833;  Chicago,  B.  I.  ft  P.  By.  Co.  v.  Rogers, 
Id.  1132. 

€=3lOI,  102(5)  (Okl.)  An  employer  has  discre- 
tion concerning  the  tools  and  appliances  which 
be  will  furnish  to  his  employ^,  provided  those 
furnished  are  sound  and  perform  the  work  they 
were  designed  to  do. — Palmer  v.  Wichita  Falls 
&  N.  W.  Ry.  Co.,  159  P.  1115. 
«=3|0l,  I02(^  (N.M.)  The  master  owes  duty  to 
servant  to  exercise  reasonable  care  to  fumi^ 
safe  place  to  work,  as  well  as  safe  instra- 
mentalities.- Singer  v.  Swarts,  159  P.  746. 
<e=9lOI,  102(8)  (Or.)  Under  Employers'  liabiU- 
ty  Act,  {  1,  elevator  company,  employing  con- 
structor's helper  in  repairs  upon  premises  of 
realty  company,  and  which  had  charge  of  such 
work  and  control  of  the  situation,  was  bound 
to  use  every  practicable  device  and  care  for  his 
protection  and  safety. — Gunnell  v.  Van  Emon 
Elevator  Co.,  159  P.  971. 

<S=>IOI,  102(8)  (Wash.)  A  master  must  exercise 
reasonable  care  to  fnrnish  a  reasonably  safe 
place  to  work  and  reasonably  safe  appliances 
and  enforce  rules  reasonably  calculated  to  keep 
the  place  safe.— Hull  v.  Davenport,  159  P.  1072. 
9=»I03(1)  (Okl.)  A  master  cannot  delegate  the 
duty  to  furnish  a  servant  with  a  reasonably 
safe  place  and  reasonably  safe  tools. — Chicago. 
R.  I.  ft  P.  Ry.  Co.  V.  Rogers,  159  P.  1132. 
®=s>r03(l)  (Wash.)  The  positive  dnty  to  furnish 
a  safe  place  to  work  and  safe  appliances  is  n 
nondelegable  duty  of  the  master. — Hull  v.  Da- 
venport 159  P.  1072. 

i$=3l08  (N.M.)  Owner  of  laundry  mangle  hel4 
under  duty  of  adjusting  safety  roller  so  as  to 
minimize  danger  to  operators  employed  there- 
on.—ginger  V.  Swartz,  159  P.  745. 
«=»I2I(2)  (Okl.)  Under  Rev.  Laws  1910,  gt 
3746,  3756,  a  master  is,  under  penalty,  required 
to  guard  macliiuery. — Sulzberger  &  Sons  Co.  of 
Oklahoma  v.  Strickland,  150  P.  833. 

Under  Rev.  Laws  1910,  {  3746,  declaring  that 
all  vats,  gearing,  belting,  setscrews,  etc,  and 
"mnehinery  of  every  description,"  shall  be  guard- 
ed, the  word  "madiinery"  is  not  limited  by  the 
previous  enumeration.— Id. 
<6='I29(1)  (Wash.)  Where  an  employ^  was  in- 
jured on  elevator  by  having  his  foot  caught  in 
an  inset  or  recess  of  the  wall  of  an  open  eleva- 
tor shaft  'ifld,  that  such  defect  was  the  proxi- 
mate cause  of  his  injury.— Remnsnyder  v.  Low- 
man  ft  Hanford,  169  P.  lOT. 

(C)   Metliada  of  'W^Flt,  Rales,  aad  Orders. 

4=9 1 46  (Cal.)  Where  a  railroad's  agent  or  a 
fellow  servant  in  the  road's  roundhouse,  left  a 
cold  chisel  about  two  feet  from  the  edge  of  the 
locomotive  pit,  where  chisels  were  never  placed 
for  any  proper  purpose  connected  with  the  work, 
there  being  a  rule  that  chisels  should  be  put  in 
a  box,  it  was  an  act  of  negligence. — Lassen  v. 
Southern  Pac.  Co..  169  P.  143. 

(D)  lirarnlna;  and   Inatrncttnsr  Servant. 

®s>l50(4)  (CaLApp.)  For  tiie  city  engineer  in 
charge  of  construction  of  a  sewer  to  send  a  la- 
borer to  work  in  a  place  concededly  dangerous, 
without    special   warning,   iteld  culpable   negU- 

fence.— Porterfield  v.  City  of  Modesto,  159  P. 
05. 
€=>  155(1)  (Wash.)  Inset  in  the  wall  of  an  open 
elevator  shaft  in  which  an  employe's  foot  caught 
resulting  in  bis  injury,  held  not  so  open  and 
obvious  a  defect  that  the  employ^,  who  had 
worked  in  Uie  place  but  a  short  time,  and  did 
not  know  of  the  defect,  was  bound  to  guard 
against  it. — Remnsnyder  v.  Lowman  ft  Hanfofd, 
169  P.  107, 
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•a»U9(l)  (Wish.)  An  employer  need  not  warn 
an  experienced  laborer  against  the  obvious  risk 
of  Dinching  bis  teger  wliiie  onloadinc  rails  from 
a  flat  car  and  pilinK  them. — Swanson  v.  Oregon- 
Washington  B.  &  Nav.  Co.,  150  P.  ST9. 

(B)   Feltow   SvrTMita. 

«s»l59  (Wa^h.)  Where  plaintiff,  with  another 
employ^,  was  in  an  elevator,  and  plaintiff  was 
injured  by  his  foot  being  caught  in  an  inset  In 
the  wall  of  the  open  elevator  shaft,  held,  the 
rule  of  fellow  servant  does  not  apply,  since  such 
other  employ^  had  no  connection  with  the  ac- 
cident.— Remnsnyder  t.  Lowman  &  Hanford, 
lo9  P.  107. 

(F)  Hiaka  Aaamned  br  Servant. 

«s»203a)  (OU.)  "Assumption  of  risk"  and 
"contributory  negligence  are  not  synonymous, 
the  first  arising  out  of  contractual  relations, 
and  the  latter  not.— Chicago,  R.  I.  &  P.  By.  Co.* 
y.  Sogers,  159  P.  1132. 

^»203(1)  (Wash.)  The  doctrine  of  assumption 
of  risk  should  not  be  extended  beyond  reason- 
able limits.— HnU  v.  Davenport,  159  P.  1072. 
<s»203(3)  (Cal.App.)  Employers'  Liability  Act 
1911,  eliminating  the  defense  that  the  employ^ 
"assumed  the  risk  of  the  hazard  complained  of 
Includes  both  the  ordinary  and  extraordinary 
risks  of  employment.— Tubbs  ▼.  Stone  &  Web- 
ster Const.  Co.,  159  P.  242. 
«=>203(3)  (K.M.)  Servant  assumes  all  ordlnanr 
risks  incident  to  employment,  but  not  extraor- 
dinary risks,  unless  he  knew  and  appreciated 
them.— Singer  v.  Swartz,  159  P.  745. 
4s»204(l)  (Or.)  In  actions  for  personal  injuries 
bv  employes  coming  within  the  scope. of  the 
Employers'  Liability  Act,  the  doctrine  of  as- 
sumption of  risk  by  the  employ^  is  abrogated. — 
Nelson  v.  Brown  &  McCabe,  159  P.  1163. 

$=3204(1)  (Wash.)  Assumption  of  risk  is  a  de- 
fense where  no  violation  oi  a  statute  enacted  for 
the  employe's  safety  is  alleged,  whether  the  ac- 
tion lies  under  the  federal  Employers'  Act  or 
not. — Swanson  t.  Oregon- Washington  R.  &  NaT. 
Co.,  169  P.  879. 

4=>2I9(S)  (Wash.)  An  experienced  laborer  as- 
sumes the  obvious  risk  of  having  his  finder 
pinched  while  unloading  rails  from  flat  car  and 
tiling    them. — Swanson    v.    Oregon-Washington 

&  Nav.  Co.,  159  P.  379. 
«=»22l(8)  (Okl.)  Where  a  master  promises  to 
remedy  a  defect,  the  servant  does  not  assume 
the  risk  of  injury  therefrom  by  remaining  in  the 
emplo3rment   for   a   reasonable   time  after   the 

?romise.— Chicago,  R.  I.  &  P.  By.  Go.  v.  Rogers, 
59  P.  1132. 
®=>222(2)  (Cal.App.)  An  employ^  does  not  as- 
sume a  risk  created  by  his  foreman's  order  un- 
less he  appreciated  the  danger  of  obeying  it.- 
Tubbs  V.  Stone  &  Webster  Const  Co.,  159  P. 
242. 

€=>222(3)  (Wash.)  It  is  only  where  danger  is 
not  only  obvious  to  man  and  master,  but  so 
plain  that  reasonable  men  could  not  differ,  and 
so  imminent  that  a  reasonably  prudent  man 
would  not  act  at  all,  that  the  servant  assumes 
the  risk  in  obeying  the  master's  order.— Hull  v. 
Davenport,  159  P.  1072. 

«=9226(3)  (Okl.)  A  servant  does  not  assume  risk 
resulting  from  master's  failure  to  provide  safe 

Llace  of  work  and  safe  appliances,  unless  danger 
I  so  obvioua  that  a  careful  person  would  have 
observed  it— Ft  Smith  ft  W.  B.  (X  t.  Knott, 
159  P.  847. 

(G)    Contrlbntorr    Nearllsenoe    ot    Bervaut. 

«=»227a)  (Okl.)  "Aasumptlon  of  risk"  and 
"contributory  negligence'  are  not  synonymous, 
the  first  arising  out  of  contractual  relations,  and 
the  latter  not.— Chicago,  B.  I.  &  P.  By.  Co.  ▼. 
Rogers,  169  P.  1132. 
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«s»S36(ll)  (Wash.)  Employ«  held  not  guilty  of 
contributory  negligence  where  bis  injury  occur- 
red by  reason  of  his  foot  catching  in  an  inset  or 
recess  in  the  wall  of  an  open  elevator  shaft; 
he  havinK  no  reason  to  anticipate  the  dangerous 
defect. — Remnsnyder  v.  Lowman  &  Hanford, 
159  P.  107. 

(H)   Aetiona. 

9:»2S0%.  Ovring  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  In  this  and  future  index  di- 
gests win  be  found. 

®=>258(17)  (Cal.App.)  The  complaint  alleging 
that  defendant  negligently  directed  plaintiff  to 
work  at  a  place  or  with  an  appliance  not-safe, 
by  implication,  and  sufficiently  alleges  defendant 
knew  of  the  danger.— Poor  v.  W.  P.  Fuller  & 
Co.,  169  P.  238. 

«s»265(3)  (Wash.)  If  injury  to  a  servant  oc- 
curs through  \Rdk  of  elevator  signals,  it  must 
be  assumed  that,  if -there  had  been  signals,  the 
injury  wonld  have  been  averted. — HuU  v.  Daven- 
port, 169  P.  1072. 

®=>26S(6)  (Okl.)  Where  an  employer  furnishes 
tools  for  hia  servant  and  an  accident  results, 
there  is  no  presumption  that  the  tools  furnished 
were  insuflfclent— Palmer  v.  Wichita  Falls  & 
N.  W.  By.  Co.,  159  P.  1115. 

That  an  employ^  la  injured  in  the  course  of  his 
employment  raises  no  presumption  of  the  mas- 
ter's negligence.— Id. 

«=>267(1)  ((3al.App.)  Description  of  the  imme- 
diate surroundings  of  the  place  is  admlBsible  in 
a  servant's  action  for  injury  from  being  put  at 
work  at  an  insecure  chute. — Poor  v.  W.  P. 
Fuller  &  Co.,  159  P.  233. 

«=»270(4)  (Cal.App.)  Evidence  of  the  condition 
of  the  place  where  plaintiff  was  injured  within 
a  reasonable  time  before  or  after  the  accident 
is  admissible  to  show  its  condition  at  the  time 
of  the  injury.— Poor  v.  W.  P.  Fuller  &  Co.,  159 
P.  233. 

®=3270(11)  (Wash.)  If  employment  of  signals 
in  elevator  operation  is  not  customary,  that  is 
mere  defensive  matter,  admissible  on  the  issue 
of  reasonable  care.— Hull  v.  Davenport,  169  P. 
1072. 

<S=3278a)  (Okl.)  In  action  for  death  of  railroad 
brakeman,  evidence  held  sufficient  to  support 
judgment  for  plaintiff.— Ft.  Smith  &  W.  B.  Co. 
V.  Knott,  159  P.  847. 

«=>278(3)  (CaL)  In  servant's  action  for  injury 
by  falling  from  bridge,  when  a  large  timber  on 
which  he  was  exerting  a  leverage  was  pulled 
away,  evidence  JieU  to  show  that  defendant  fail- 
ed to  furnish  suitable  appliances  for  the  prosecu- 
tion of  the  work.— Fahey  v.  Panama-California 
Exposition,  159  P.  1045. 
<e=3278(20)  (Cal.)  In  servant's  action  for  in- 
jury, evidence  held  to  show  that  the  sudden  mov- 
ing of  a  timber  upon  which  he  was  exerting 
a  leverage,  without  warning  to  him,  causing 
him  to  lose  his  balance  and  fall  from  a  bridge, 
was  negligence.— Fahey  v.  Panama-California 
Exposition,  159  P.  1046. 
«=>278^0)  (CaLApp.)  Evidence  in  a  servant's 
action  for  injury  in  moving  a  heavy  shaft  held 
sufficient  to  support  a  finding  of  negligence  ot 
the  foreman  in  not  giving  warning  of  his  in- 
tended act— Fonts  v.  Soutnem  Pac.  Cot,  169  P. 
215.  .  . 

«=>280  (Wash.)  Fx-idence  held  insuffldent  to 
charge  employe  with  assumption  of  risk  where 
his  injury  was  caused  by  his  foot  being  caught 
in  inset  of  the  wall  of  an  open  elevator  shaft, 
of  which  he  did  not  know,  and  wliidi  was  not  so 
open  or  obvious  as  to  put  him  on  notice. — Bemn- 
snyder  v.  Lowman  &  Hanford,  l69  P.  107. 
$s>284(2)  (OrJ  In  action  by  employe  of  eleva- 
tor company  for  Injury  while  repairing  elevator 
on  premises  of  realty   company,   evidence  that 
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employer  assumed  control  of  elevator  by  wUcfa 
plaintiff  was  injured  held  saffident  to  take  case 
to  jury  on  issue  of  safe  place  to  work. — GimneU 
T.  Van  Bmon  Elevator  <5o.,  159  P.  971. 
®=>286(1)  (Okl.)  In  servant's  action,  question  of 
master's  negligence  held  for  jury. — Sulzberger  & 
Sons  Co.  of  Oklahoma  v.  Strickland,  159  P.  833. 

«S3286(3)  (Cal.)  In  action  against  railroad  by 
its  roundhouse  machinist's  helper  for  injuries 
received  when  he  dropped  a  "binder"  on  a  cold 
chisel,  causing  it  to  fly  up  and  strike  nim  in 
the  eye,  defendant's  negligence  held  for  the  jury 
under  the  evidence. — Lassen  v.  Southern  Pac, 
Co.,  150  P.  143. 

«=3286(8)  (Wash.)  Cnstom  cannot  asm  matter 
of'latv  relieve  the  master  from  the  positive  duty 
to'  furnish  a  reasonably  safe  place  and  appli- 
ances to  work,  and  promulgate  rales,  so  that, 
where  the  question  is  one  of  reasonable  human 
conduct,  it  is  always  for  the  jury  if  on  the  facta 
reasonable  meu  might  differ. — Hull  v.  Davenport, 
159  P.  1072. 

«=>286(15>  (Okl.)  Whether  maintenance  by  rail- 
way of  temporary  water  plug  or  other  obstruc- 
tiou  near  track,  endangering  dperatives  in  their 
usual  and  necessary  duties,  is  negligence,  is  tor 
the  jury. — Midland  Valley  B.  Co.  v.  Ogden,  159 
P.  256. 

€=3286(18)  (Wash.)  Evidence  held  to  make  a 
question  for  the  jury  whether  the  master  was 
negligent  in  providing  an  elevator  improperly 
guarded  and  without  warning  bells. — Hull  y. 
Davenport,  159  P.  1072. 

iS=286(39)  (CaLApp.)  Where  employes  after 
emptying  their  wheelbarrows,  ordinarily  con- 
tinued around  an  elevated  circular  runway  to 
the  refilling  point,  an  order  that  plaintiff  return 
the  way  he  came,  which  resulted  in  his  falling 
off  the  runway  while  passing  another  employ*, 
held  to  make  the  employer's  negligence  a  jury 
question. — ^Tnbbs  v,  Stone  4  Webster  Const. 
Co.,  159  P.  242. 

<S=288(1)  (N.M.)  Where  evidence  is  such  that 
different  opinions  may  be  reasonably  formed  as 
to  proper  inferences,  whether  servant  assumed 
risk  is  question  for  jury. — Singer  v.  Swartz,  159 
P.  746. 

«=9a88(9  (Okl.)  Where  a  caretaker  of  a  loco- 
motive was  injured  In  starting  a  fire  therein, 
the  question  whether  by  continuing  in  the  em- 
ploylnent  he  assumed  the  risk .  of  injury  from 
defects  in  the  locomotive  held  for  the  jury.— 
Chicftgo,  R.  I;  ft  P.  Ry.  Co.  v.  Rogers,  159  P. 
1132. 

$=3288(11)  (N.M.)  Where  servant  is  of  imma- 
ture years,  the  cases  in  which  the  court  may 
instruct  as  matter  of  law  that  servant  assumed 
risk  are  much  more  limited  than  where  serv- 
ant is  of  mature  years.— Singer  t.  Swartz,  159 
P.  745. 

$=>288(14)  (Okl.)  In  action  by  railroad  employ* 
injured  in  starting  fire  in  locomotive,  question 
whether  the  servant  to  whom  complaint  was 
made  and  who  promised  to  remedy  defects  had 
authority  to  bind  the  company  held,  under  the 
evidence,  for  the  jury.— Chicago,  R,  I.  &  P.  Ry. 
Co.  V,  Rogers,  159  P.  1132. 

<e=3288(16)  (CaLApp.)  Plaintiff's  assumption  of 
risk  in  obeying  a  foreman's  order  to  return  the 
way  he  came  on  an  elevated  runway  was  a  jury 
question  where  it  was  not  clear  that  he  realized 
the  danger  in  doing  so  until  he  saw  another  em- 
ploye approaching. — Tubbs  v.  Stone  &  Webster 
Const.  Co.,  159  P.  242. 

«i=>289(l)  (Okl.)  Where  it  Is  contended  that  in- 
jured servant  was  guilty  of  negligence,  that 
question  is  for  jury  under  proper  instructions. — 
Sulzberger  &  Sons  Ca  of  Oklahoma  v.  Strick- 
land, 159  P.  833. 

In  servant's  action,  question  of  servant's  con- 
tributory neelisence  held  for  jury. — Id. 
$=>289(1)  (Wash.)  Evidence  held  not   to   war- 
rant saying  as  matter  of  law  that  plaintiff  serv- 


ant was  contributorHy  aeglittentr-HiiB  ▼.  Daven- 
port. 159  P.  1072. 

«=>289(0)  (CaLApp.)  Plaintiffs  contributory 
negligence  in  stepping  to  the  edge  of  an  elevated 
runway  to  allow  another  employe  passage  room, 
which  resulted  in  plaintiff  falling  off,  was  a  jury 
question.— Xiibbs  v.  Stone  ft  Webster  Const.  Co., 
159  P.  242. 

€=>289(22)  (Cal.)  In  an  action  against  a  rail- 
road by  a  machinist's  helper,  whether  plaintiff 
was  guilty  of  contributory  negligence  in  failing 
to  observe  a  cold  chisel  on  the  floor  near  the 
edge  of  a  locomotive  pit,  upon  which  he  dropped 
a  steel  "binder,"  causing  the  chisel  to  fly  up 
and  strike  his  eye,  was  a  question  for  the  jury 
under  the  evidence. — Lassen  ▼.  Southern  Pac. 
Co.,  159  P.  148. 

<g=289(S7)  (Wash.)  When  there  is  room  for  rea- 
sonable difference  of  opinion  whether,  in  spite 
of  order  to  use  an  elevator,  the  servant  appre- 
biated  the  danger  so  as  to  make  its  use  reckless, 
the  question  is  for  the  jury. — Hull  v.  Davenport, 
169  P.  1072. 

©=291(1)  (Okl.)  Instructions  in  servant's  ac- 
tion held  to  substantially  state  the  law  appli- 
cable to  case. — SulzberRer  &  Sons  Co.  of  (Okla- 


homa V.  Strickland,  159  P.  833. 

®=>293(S)  (Okl.)  In  an  action  by  a  railroad  em- 
ploye injured  in  lighting  a  fire  in  a  locomotive, 
instructions  as  to  the  duty  of  the  railroad  com- 
pany to  provide  safe  place  to  work  and  imple- 
ments held  proper.— Chicago,  B.  I.  &  P.  Ry. 
Co.  V.  Rogers,  159  P,  1132. 

®=>293(8)  (OkL)  In  personal  injury  action  by 
servant,  instruction  to  return  verdict  for  servant 
if  place  of  work  was  not  a  reasonably  safe  place 
is  proper.— Chicago,  R.  L  &  P.  Ry.  Co.  v.  Penix, 
155  P.  1141. 

<3=9293(8)  (Or.)  Under  the  Employers'  liabil- 
ity Act,  i  1,  In  an  action  for  personal  injuries 
by  the  employe  of  a  stevedore  company,  instruc- 
tion as  to  safe  place  to  work  held  properly  re- 
fused.—Nelson  V.  Brown  ft  McCabe,  159  P.  1163. 

«=»293(11)  (Okl.)  In  personal  injury  action  by 
servant,  who  contended  that  machinery  was  not 
properly  guarded,  it  was  not  reversible  error, 
m  charging  Jury  on  duty  of  master  under  the 
Factory  Act,  to  chat«e  them  as  to  the  master's 
common-law  duty.  —Sulzberger  ft  Sons  Co,  of 
Oklahoma  v.  Strickland,  1S9  P.  833. 

i8=)293(18)  (Cal.App.)  Instruction  in  a  serv- 
ant's action  for  injury  in  moving  a  heavy  shaft- 
ing, that  it  was  the  master's  duty  to  exercise 
reasonable  and  ordinary  care  to  adopt  safe  rales 
and  methods  of  work,  held  proper.— Fonts  t. 
Southern  Pac.  Co.,  159  P.  215. 

<S=»296(3)  (Or.)  Under  tlie  Employers'  liability 
Act,  i  a.  In  an  action  for  personal  injuries  by 
the  employe  of  a  stevedore  company,  instruction 
making  -contributory  negligence  a  bar  heli  prop- 
erly refused.— Nelson  v.  Brown  &  McOabe,  169 
P.  1163. 

rv.  i.iABii.rriE8  fob  injuries  to 

THIRD   PERSONS. 

(A)  Aotn  or  OmiaaloiiB  of  Servant. 

€=330 1(1)  (Cal.)  A  school,  teaching  antomobOe 
driving,  is  liable  where  its  employe  allows  a 
student  to  operate  a  machine  daring  an  instrnc- 
tion  trip,  and  his  inexperience  results  in  injnry 
to  plaintiff.— Easton  v.  United  Trmde  Scno«d 
Contracting  Co.,  169  P.  697. 

(C)  Aetlona, 

®s>330(2)  (Cal.)  Where  defendant's  employe  al- 
lowed a  student  to  operate  a  machine  during  an 
instruction  trip,  testimony  that  such  student 
was  not  a  gualiGed  driver  is  material  on  the 
question  whether  the  car  had  a  competent  driver. 
—Easton  v.  I'nited  Trade  School  Contracting 
Ca,  159  P.  597. 
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ACTS. 

(A)  Hatvr*  mm*  GrovaAa  •<  MMtoVa  Lla- 

kUltx. 

4s»36l  (Cal.)  Where  the  applicant  had  a  con- 
tract for  stipulated  wage  for  service,  during  the 
whole  of  business  hours,  as  a  rental  and  insur- 
ance agent  and  a  further  contract  with  his  em- 
ployer for  commission  on  renewals  and  new 
business,  he  was  an  employ^,  whether  engaged 
in  the  regular  work  or  under  his  commission 
contract,  all  the  work  being  in  the  course  of  his 
employment.— Cameron  v.  Fillsbury,  159  P.  149. 
^=9361  (Cal.)  Under  Compensation  Act,  §  14, 
providing  that  the  term  "employe,"  as  used  in 
sections  12  to  36,  shall  mean  trery  penoa  in 
the  service  of  an  employer,  as  denned  by  sec- 
tion IS,  under  any  appointment  or  contract  of 
hire  or  apprenticeship,  held,  a  "contract  of 
hir«"  means  a  contract  for  personal  services. — 
Western  Indemnity  Co.  v.  Pillsbury,  159  P. 
721. 

Under  CHv.  Oode,  |  2009,  defining  a  servant 
as  One  who  is  employed  to  render  personal 
service  to  his  employer  otherwise  than  in  the 
pursuit  of  an  independent  calling,  and  who,  in 
such  service,  remains  entirely  under  the  direc- 
tion and  control  of  the  master,  the  word  "serv- 
ant" is  generally  synonymous  with  the  word 
"employe''  (citing  3  Words  and  Phrases,  2369, 
2376 ;  7  Words  and  Phrases,  6426).— Id. 
«=5>367  (Cal.)  Where  one  was  killed  while  cut- 
ting firewood  at  a  certain  price  per  cord  under 
employment  by  agent  of  contractor  with  land- 
owner to  have  the  wood  cut,  deceased  furnish- 
ing his  own  working  tools,  determining  his  own 
hours  of  labor,  and  his  compensation  depending 
on  measurement  of  his  work,  relation  of  mas- 
ter and  servant  did  not  exist. — Donlon  Bros.  v. 
Industrial  Ace.  Commission  of  State  of  Cali- 
fornia. 159  P.  716. 

<S=>367  (Cal.)  The  authority  of  the  Industrial 
Accident  Commission  to  award  compensation  is 
limited  to  injured  employes,  and  cannot  include 
independent  contractors.— Westerp  lademnity 
Co.  V.  Pillsbury,  159  P.  721. 

One  who  furnished  teams  and  drivers  to  ft 
contractor,  and  who  received  a  certain  mm  per 
day  for  the  work  of  each  team  and  driver,  atnd 
who  himself  drove  one  of  such  teams,  held  sot 
a  servant  of  soch  contractor  entitled  to  f»nir 
pensation  for  injuries,  notwithstanding  that 
control  waa  exenased  by  the  cfsntractor  ia  di- 
rectiitg  the  driven  as  to  the  materials  to  be 
baoled. — Id. 

«=9373  (Cal.)  A  deck  band  who  helped  load 
and  unload  a  barge  at  its.  termini  held  drowned 
in  the  course  of  bis  employmrart,  where  be  fell 
off  on  a  trip  between  such  termini,  although  he 
bad  no  dnties  to  perform  duriag  the  trip. — W. 
R.  Hideout  Go.  ▼.  Pillsbury,  150  P.  486. 
«3»375(a)  (Oal.)  Under  Workmen's  Compensa-' 
tion  Act,  {  12(b).  engineer  of  tugbiVat  who  was 
drowned  in  making  his  way  to  a  boat  after 
having,  through  mistake  in  its  .location,  gone 
on  another  boat  to  reach  his  vessel,  htld  not  kill- 
ed in  course  of  his  emptoyment,  so  no  Mmpen- 
sation  could  be  allowed.— Ocean  Aqcident  & 
Guarantee  Go.  v.  Industrial  Accident  Commis- 
sion of  California,  159  P.  1041. 

Under  Workmen's  Compensation  Act,  (  12(a), 
seaman  injured  ia  embarking  oi-  debarking  from 
a  ship  may  recover  where  using  the  means  pro- 
vided by  master,  or  if  injured  where  no  par- 
ticular means  are  provided.— Id. 
®=>375(2)  (Kan.)  Injun  to  miner  proceeding 
from  place  of  work  to  foot  of  shaft  and  coming 
in  contact  with  hanging  slate  was  one  "arising 
out  of  and  in  the  course  of  employment"  with- 
in Workmen's  Compensation  Act,  {  1,  and  sec- 
tion 9,  as  amended  by  Laws  1913,  c.  216,  §  4.— 
Sedlock  V.  Carr  Coal  Mining  &  Mfg.  Co.,  159 
P.  9. 


«=>380  (Gal.)  Act  of  miner  finishing  work  in  a 
shaft  and  coming  to  surface  to  wait  another  as- 
signment of  work  and  who  was  temporarily  rest- 
ing in  shade  of  an  ore  bin,  and  who  was  killed 
by  its  collapse,  held  not  willful  misconduct  with- 
in Workmen's  Compensation,  Insurance  and 
Safety  Act  12,  subd. «.— Brooklyn  Mining  Co.  v. 
Industrial  Accident  Commission  of  State  of 
California,  159  P.  162. 

«»380  (Oal.)  Where  a  deck  hand  who  fell  oS 
a  barge  and  drowned  was  last  seen  leaning 
against  a  post  near  the  barge's  edge,  apparently 
asleep,  held  he  was  not  guilty  of  willful  mis- 
conduct, barring  recovery  under  the  Worltmen'B 
Compensation  Act— W.  K.  Rideout  Co.  v.  Pills- 
bury. 159  P.  435. 

(B)  OoBspeBMitlea. 

®=>385(1)  (Cal.)  Under  Workmen's  Compensa- 
tion Act,  §  17a,  providing  that  where  claimant 
has  worked  suhstantially  all  the  preceding  year, 
his  compen.saOon  shall  be  calculated  upon  his 
average  daily  wage,  held  that  his  earnings  for 
the  preceding  year  should  be  divided  by  the 
number  of  days  he  actually  worked. — ^Frankfort 
General  Ins.  Co.  v.  Pillsbury,  159  P.  160. 
<e=>385(8)  (Cal.)  Under  Workmen's  Compensa- 
tion Act,  §  15,  subd.  2,  the  workman's  ability  to 
do  the  same  work  as  before  the  accident  is  not 
the  sole  test,  but  his  disfigurement  and  age  may 
also  be  considered.- Frankfort  General  Ins.  Co. 
V.  Pillsbury,  169  P.  150. 

(C)  JProeeedlaca. 

®=>403  (GaL)  The  burden  is  on  the  applicant 
for  compensation  to  estabUsh  by  competent  proof 
the  deaUi  of  the  servant. — Western  Grain  &  Su- 
gar Products  Co.  V.  Pillsbury.  159  P.  423. 

Claimant  need  not  negative  that  night  watch- 
man's death  was  result  of  conflict  brought  on 
by  himself,  when  circumstances  point  to  his 
murder. — Id. 

«=»40S(1)  (Oal.)  SMdence  held  to  sustain  a 
finding  of  the  Industrial  Commission  that  the 
employer  had  no  specific  rule  requiring  barge 
deck  hands  to  remain  within  the  cabin  during 
the  trip  between  wharves.— W.  R.  Hideout  Go.  v. 
Pillsbury,  168  P.  436. 

«=>405(4)  (GaL)  The  death  of  the  servant  may 
be  proved  by  circumstantial  evidence,  finding 
the  body  not  being  indispensable  to  conalusion 
of  violent  death. — Western  Grain  &  Sugar  Prod- 
ucts Co.  V.  PilUbury,  168  P.  423. 

Evidence  held  sufficient  to  support  finding  of 
commission  that  servant  met  mis  death  by  vio- 
lence, though  the  body  was  not  found.— Id. 

Award  ct  contpeiiBati(>a  cannot  be  defeated  on 
the  ground  that  though  the  evidence  warranted 
finding  of  violent  death  by  murder,  it  failed  to 
show  that  it  was  accidental  and  in  the  course 
of  employment  of  the  watchman,   who   disap- 

S eared  while  on.  duty,  the  traces  indicatinj;  mur- 
er.— td. 
€=s>405(6)  (CaU  Evidence  held  to  sustain  the 
Commission's  finding  that  the  loss  of  a  first 
finger  between  the  knuckle  and  proximal  joint 
permanently  disabled  a  66  year  old  carpenter 
ahfl  cabinetmaker  2014  per  cent  despite  a  stipu- 
lation that  be  was  doing  same  work  at  same 
pay,  as  before  accident. — Frankfort  General  Ia& 
Co.  V.  Pillsbury,  159  P.  150. 
<S=»405(e)  (Kan.)' Testimony  of  plaintiff  that 
loss  of  eye  had  impaired  etnciency  as  workman 
because  he  could  not  gauge  distances  as  well  as 
before,  is  sufiicient  for  finding  of  partial  disabil- 
ity under  Compensation  Act — Oliver  v.  Chris- 
topher, 159  P.  397. 

®=>4 1 2  (Kan.)  Refusal  to  strike  out  allegations 
regarding  neglieenee  in  pcoceediag  under  Work- 
men's Compensation  Act  held  not  reversible  er- 
ror where  issues  as  to  extent  of  workman's  ditl- 
ability  were   covered   by  special   findings,   and 
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general  verdict  was  disregarted.— Olirer  v. 
Christopher,  160  P.  307. 

In  action  under  Workmen's  Compensation 
Act,  where  duration  of  total  disability  and  ex- 
istence of  partial  disability  are  fixed  by  spe- 
cial findings,  judgment  for  minimum  allow- 
ances cannot  be  reversed  because  general  ver- 
dict or  other  findings  are  not  supported  by  evi- 
dence.—-Id. 

9s»4l5  (Gal.)  Under  Workmen's  Compensation 
Act,  S  24,  subd.  "b,"  the  Commission  is  not  con- 
fined to  a  Btipniation  between  the  parties,  but 
may  take  further  testimony  in  making  its  award. 
— B'rankfort  General  Ins.  Co.  v.  PiUabury,  158 
P.  150. 

<&=>4I7(6)  (Cal.)  Under  Workmen's  Compensa- 
tion Act,  §  77,  providing  that  informalities  in 
taking'  testimony  shall  not  invalidate  the  Com- 
mission's order,  and  section  84,  specifying  the 
grounds  of  review,  held  that  a  referee's  exclu- 
sion of  certain  cross-examination  while  taking 
testimony  for  the  Commission  cannot  be  review- 
ed by  certiorari. — Frankfort  General  Ins.  Co. 
v.  nilsbury,  150  P.  150. 

<S=»4I7(7)  (Cal.)  The  Industrial  Accident  Com- 
mission's determination  on  a  question  of  fact  is 
not  subject  to  review  by  the  courts,  unless  clear- 
ly contrary  to  the  undisputed  evidence. — Frank- 
fort General  Ins.  Co.  v.  Pillsbury,  150  P.  150. 
iS=s>4r7(7)  (Cal.)  Where  ;|urisdiction  of  the  In- 
dustrial Accident  Commission  depends  on  vio- 
lent death  of  an  employfc,  the  court  on  review 
of  award  of  compensation  may  determine  suffi- 
ciency of  evidence  to  show  such  a  death. — West- 
em  Grain  &  Sugar  Products  Co.  v.  Pillsbury, 
150  P.  423. 

€=>4I7(7)  (Cal.)  Upon  review  of  an  award  of 
the  Industrial  Accident  Commission,  the  exist- 
ence of  the  relationship  of  master  and  servant 
is  jurisdictional.— Dottlon  Bros.  v.  Industrial 
Ace.  Ommission  of  State  of  California,  159  P. 
715. 

Upon  review  of  award  of  Industrial  Acci- 
dent Commission,  determination  of  board  as  to 
existence  of  relationship  of  master  and  servant 
is  reviewable. — Id. 

®=>4I7(7)  (Cal.)  The  finding  of  the  Industrial 
Accident  Commission  awarding  compensation 
will  not  be  disturbed,  where  there  is  a  substan- 
tial conflict  of  testimony  as  to  the  status  of 
the  person  claiming  compensation. — Western 
Indemnity  Co.  v.  Pillsbury,  159  P.  721. 

MATERIALS. 

See  Mechanics'  Liena,  4=»47. 

MEASURE  OF  DAMAGES. 

See  Damages,  (S=3l05-120. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  «=al97;  Exceptionfl, 
Bill  of,  <8=958;  Mortgages,  «=>151;  Plead- 
ing, (S=>403;  Statutes,  «=»117. 

n.  RIGHT  TO  X.rEM. 

(B)  Service*  Rendered  and  Materlala  Far- 
atalted. 

€=»47  (CaLApp.)  One  who  furnishes  lumber 
used  in  erecting  CMtcrete  forms  without  which 
building  could  not  have  been  erected,  and  which 
were  destroyed  or  given  away  after  use,  being 
then  of  no  value,  has  a  lien  therefor,  although 
the  rule  cannot  be  given  general  application, 
but  is  controlled  by  particular  facts. — Olson- 
Mahoney  Lumber  Co.  ▼.  Dunne  Inv.  Co.,  158  P. 
178. 

(O  Avreentent  or  OonaeBt  6f  Owner. 

«=»57(2)  (Utah)  Under  Comp.  Laws  1907,  { 
2826,  a  wife's  interest  in  her  husband's  prop- 
erty other  than  homestead  is  subject  to  a  me- 
chanic's lien  claim. — Langton  Lime  &  Cement 
Co.  T.  Peeiy,  150  P.  49. 


CB)  8«Ae«iHtHKrt*M,  'mA  'ChMatraetora' 
^ITorluBen  aad  Materialmen. 

®=»99  (Utah)  A  aubcontractor  ia  entitled  to  • 
mechanic's  lien  upon  complying  either  with 
Comp.  Laws  1007,  {  1388.  by  filbig  a  claim  for 
work,  etc.,  to  he  thereafter  furnisned,  or  with 
section  1386  by  filing  a  notice  within  40  day* 
after  the  work,  etc,  is  performed. — Langton 
Lime  &  Cement  Co.  v.  Peery,  150  P.  49. 
<&=3l03  (Utah)  A  contract  provision  that  the 
contractor  should  keep  the  building  free  from 
liens,  etc.,  does  not  affect  a  materialman's  right 
to  a  lien  upon  complying  with  Mechanic's  Idea 
Law. — Langton  Lime  dc  Cement  Co.  v.  Peery. 
159  P.  40. 

m.   FROOEEDIITOS  TO  PERFECT. 

<8=>I32(1)  (Wash.)  Where  Rem.  k  BaL  Code.  I 
1134,  required  mechanics'  lien  claims  to  be  filed 
with  county  auditor  within  90  days,  and  Tor- 
rens  law,  required  filing  with  registrar  of  ti- 
tles, but  set  no  time  limit,  held  that  court,  even 
after  80  days,  could  allow  claim  filed  under  sec- 
tion 1134  to  be  amended  by  filing  with  regis- 
trar.—McMnUen  &  Co.  V.  Croft,  159  P.  375. 
<S=>I32(9)  (CaljVpp.)  Where  building  contract 
was  abandoned  before  completion  on  July  20tii, 
and  owner  then  took  possession,  and  no  notice 
of  cessation  of  labor  was  filed,  bnt  a  new  con- 
tract was  made  on  August  4th,  under  which 
building  was  finished  November  10th,  notice  of 
lien  under  original  contract  if  filed  December 
14th  was  in  time. — Olson-Mahoney  Lumber  Co. 
V.  Dunne  Inv.  Co.,  159  P.  178. 
<3=3l32(10)  (Utah)  Where  an  owner  exercised 
his  contract  right  to  change  contractors,  a  me- 
chanic's lien  notice  is  in  time  when  filed  over 
40  days  after  the  first  contractor  quit,  but 
within  40  days  after  delivering  material  to  the 
second  contractor,  for  the  contract  is  continu- 
ing.—Langton  Lime  &  Cement  Co.  ▼.  Peery, 
159  P.  49. 

<6=>I32(14)  (Utah)  A  subcontractor  is  entitled 
to  a  mechanic's  lien  upon  complying  either  with 
Comp.  Laws  1907,  I  1388,  by  filing  a  claim 
for  work,  etc..  to  be  thereafter  furnished,  or 
with  section  1386  by  filing  a  notice,  within  40 
days  after  the  work,  etc,  is  performed.— Lans- 
ton  lime  &  Cement  Co.  v.  Peery,  159  P.  49. 
®^I34  (CaLApp.)  Claim  for  lien  alleging  ma- 
terials fumisbed  at  contractor's  request  on 
agreement  to  pay  on  delivery  without  terms  or 
condition  of  reasonable  value  of  $3,000,  which 
were  actually  used  in.  on  or  aliout  premises 
held  sufficient. — Olson-Mahoney  Lumber  Go.  t, 
Dunne  Inv.  Ca,  159  P.  178. 
®=>I42  (CaLApp.)  Claim  of  mechanic's  lien 
cannot  be  defeated  on  ground  that  it  fails  to 
state  terms  and  conditions  of  contract,  where 
agreement  was  merely  to  furnish  and  haul  sand, 
and  there  was  only  an  implied  contract  to  pay 
therefor  at  the  prevailing  rates  on  delivery.— 
Olson-Mahoney  Lumber  Go.  t.  Dunne  Inv.  Co., 
159  P.  178. 

IV.  OPERATION  ANB   EFFECT. 
(A)   Amonat  and  Bxteat  of  Uen. 

«=»I6I(3>  (Cal.App.)  Where  daimant  under 
lump  sum  contract  actually  furnished  work  and 
materials  of  specified  value  and  based  his  lien 
on  same  figures  as  used  in  figuring  original  con- 
tract, he  could  claim  full  value  of  materials 
furnished,  regardless  of  cost  of  completion  under 
new  contract.— Olson-Mahoney  Lumber  Co.  v. 
Dunne  Inv.  Co.,  159  P.  178. 
®=»I63  (N.M.)  Under  Code  1915,  {  3328.  a  con- 
tractor may  recover  on  a  lien  only  such  amount 
as  may  be  due  him  under  terms  of  contract. — 
Nickle  V.  Coulter,  159  P.  673. 
«=>I64(1)  (Cal.App.)  Prior  to  1911,  under  Code 
Civ.  Proc.  i  1200,  as  to  mechanics'  liens,  where 
contractor  fails  to  perform,  the  amount  of  the 
contract  price  subject  to  Uens  .of.  materialmen 
is  not  the  difference  between  amount  paid  the 
contractor  and  actual  valne  of  work  and  ma- 
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terUIs  already  naedi  but  between  anch  amount 
paid  and  the  value  estimated  as  nearly  as  may 
be  by  the  standard  of  the  whole  contract  price. 
— Olson-Mahoney  Lumber  Co.  v.  Dunne  Inv. 
C3a.  16»  P.  178. 

«=»I64(1)  fUtah)  Tinder  Mechanic's  lien  Law, 
providinK  that  the  lien  shall  extend  to  the  en- 
tire contract  price,  or  the  amount  remaining  due 
thereunder  when  the  claimant  commences  work, 
a  subcontractor's  lien  cannot  be  enforced  be- 
yond those  amounts. — Langton  Lime  &  Cement 
Co.  V.  Peery,  169  P.  49. 

(C)  Priority. 

€=3 1 98  (Okl.)  One  in  open,  tindispnted  posses- 
sion of  land,  who  afterwards  receives  conveyance 
of  legal  title,  may  create  mechanics'  liens  there- 
on as  against  his  mortgagees  and  grantees. — 
Everest  v.  Qault  Lumber  Co.,  169  P.  910. 

VII.  ENFOROEBCEITT. 

«s»27l(15)  (CaLApp.)  Requirement  of  Code  Civ. 
Proc.  {  1187,  that  complaint  alleges  that  me- 
chanic's lien  contained  statement  of  terms,  time 
given,  and  conditions  of  contract  is  suffidently 
met  by  stating  that  notice  was  filed,  referring 
to  it  and  incorporating  it  in  tbe  pleading,  if  the 
notice  actually  contained  the  necessary  aver- 
ments.—Olson-Mabouey  Lumber  Co.  t.  Dunne 
Inv.  Co.,  159  P.  178. 

<e=s>277(o)  (Cal-App.)  Where  complaint  in  me- 
chanic's lien  action  stated  facts  raising  implied 
contract  to  pay  for  materials  furnished,  mere 
reference  to  a  contract  did  not  present  a  vari- 
ance, since  it  cannot  be  assumed  that  any  con- 
tract save  that  implied  at  law  was  meant. — 
Olson-Mahoney  Lumber  Co.  v.  Dunne  Inv.  Co.. 
159  P.  \78. 

^=277(6)  (Cal.App.)  Claim  of  lien,  complaint, 
and  evidence  held  not  at  variance  as  to  agree- 
ments to  pay  value  of  materials  furnished. — 
Olson-Mahoney  Lumber  Co.  v.  Dunne  Inr.  Co., 
159  P.  178. 

<g=»28r(4)  (Cal.)  Evidence  held  sufficient  to  sus- 
tain a  finding  of  the  reasonable  value  of  work 
and  material  furnished  by  subcontractor  seek- 
ing a  mechanic's  lien,  as  against  his  contention 
that  it  was  more. — Brandt  Bros.  v.  Fresno  Hotel 
Co.,  159  P.  434. 

€=>28l(4)  (CaLApp.)  Evidence  held  to  suatain 
the  court's  finding  as  to  amount  of  whole  con- 
tract price  subject  to  mechanic's  lien  on  failure 
of  contractor  to  complete  work.r-01son-Muhoney 
Lumber  Co.  v.  Dunne  Inv.  Co.,  159  P.  178. 
«=>28l(4)  (Utah)  Evidence  held  to  ausUln  a 
finding  that  a  mechanic's  lien  claim  could  be 
satisfied  without  exhausting  the  sum  specified 
in  tbe  contract  between  tbe  owner  and  tbe  prin- 
cipal contractor. — Lnngton  Lime  &  Cement  Co. 
V.  Peery,  159  P.  49. 

*»290(1)  (CaLApp.)  In  arriving  at  amount  of 
contract  price  to  be  subject  to  mechanics'  liens 
under  Code  Civ.  Proc.  |  1200,  where  contractor 
fails  to  perform,  it  is  unnecessary  to  make  a 
finding  as  to  the  cost  of  completing  the  work. — 
Olson^aboney  Lumber  Co.  v.  Dunne  Inv.  Co^ 
159  P.  178. 

^»290(2)  (Utah)  A  finding  that  a  mechanic's 
lien  claimant  bad  not  been  paid,  sufficiently 
meets  a  contention  that  the  claimant  had  been 
paid  by  work  done  for  it  by  the  contractor. — 
Langton  lime  &  Cement  Co.  v.  Peery,  169  P. 
49. 

«=»290(2)  (Wash.)  Findings  in  foreclosure  of 
mechanie'B  lien  heli  to  aostain  tbe  conclusions 
and  decree.— Morgan  t.  Chittenden  Land  Co., 
159  P.  129. 

«=>29l(6)  (Cal.)  Where  a  compUint  to  fore- 
close a  mechanic's  lien  alleged  performance  of 
the  contract,  but  the  building  was  actually  erect- 
ed, in  part,  on  other  land  than  that  specitied 
in  the  contract,  held,  that  plaintiff,  having  plead- 
ed full  compliance  with  the  contract,  could  not 


recover  by  diowing  an  excuse  (or  bis  nonper- 
formance.—Herdal  V.  Sheehy,  159  P.  422. 
«=329I(S)  (Cal.App.)  Where  a  claim  of  me- 
chanic's lien  for  cement  furnished  stated  con- 
tract price  and  number  of  barrels  furnished, 
claimant  could  not  have  a  lien  for  freight  and 
storage  charges  not  mentioned  therein,  but  was 
limited  to  contract  stated. — Olson-Mahoney 
Lumber  Co.  v.  Dunne  Inv.  Co.,  159  P.  178. 

MENTAL  SUFFERING. 

See  Damages,  «s>49,  62. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  «=9375,  880;    Specif- 
ic Performance,  ^=»57,  69. 

I.  PUBUG  MINXRAI.  IJ^ITDS. 
(B)  Iioeatton    and    AeqnUltion    of    Clatma. 

€=938(2)  (Cal.)  Plaintiff,  who  sued  to  quiet  ti- 
tle to  mineral  lands  originally  located  by  him, 
but  for  which  patent  issued  to  defendant,  held 
to  have  no  title  sufficient  to  support  tbe  action. 
— Vore  ▼.  Ephraim,  159  P.  719. 

n.  TITUB,  COITVETAKCES,  AND  OOIT- 
TRACTS. 

(B)   Oonveyameea   in   Qeneral. 

<g=»54(2)  (Wash.)  Contract,  whereby  buyer  of 
mining  claim  undertook  to  pay  sellers  from  net 
profits  up  to  a  certain  sum,  sucb  profits  to  be 
computed  by  making  specified  deductions  from 
the  gross  amount  of  gold  produced,  "including  the 
wages  of  the  men,"  etc.,  held  not  to  iuclude  in 
the  deductions  the  cost  of  all  materials  necessary 
to  enable  tbe  laborers  to  work. — Blanck  v.  Pio- 
neer Mining  Co.,  159  P.  1077; 

Under  contract  for  sale  of  mining  claim,  pro- 
viding that  buyer  should  pay  from  net  pronts  up 
to  a  certain  amount,  buyer  held  unauthorized 
to  charge  seller  for  any  of  the  water  used  on  the 
claim  more  than  25  cents  per  miner's  inch  of 
11'/^  gallons  for  each  24  hours  of  water,  as 
specified. — Id. 

Where  mining  claim  was  sold,  buyer  contract- 
ing to  pay  from  net  profits,  fact  that  it  was  soon 
demonstrated  the  claim  could  not  be  worked  at  u 
profit  except  by  the  hydraulic  method  is  not 
ground  whereon  equity  can  refuse  to  enforce  as 
unconscionable  tbe  contract  of  sale,  providing 
the  deductions  from  the  gross  amount  of  gold 
produced  the  buyer  might  make  on  account  of 
water  used. — Id. 

Rendition  to  sellers  of  mining  claim  by  buyer 
of  statements  of  account  containing  deductions 
to  be  made  from  gross  production  in  figuring 
net  profits,  from  which  part  of  the  price  was  to 
be  paid,  though  the  statements  were  not  objected 
to,  held  not  to  operate  as  an  estoppel  against 
rbe  sellers  to  dispute  the  account  and  rely  on 
their  contract  with  tbe  buyer.— Id. 

MINORS. 

See  Infants. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE 

See  Partnership,  «=»311. 

MISUSER. 

See  Easements,  4=>55. 

MODIFICATION. 

See   Appeal    and    Error,    9=91151;     Bills   and 
Notes,  <8=3l37;   Contracte,  «=9237. 
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MONEY  RECEIVED. 

See  Payment,  ^=387;  Vendor  and  Pardiaser, 
«=»335-341. 

®=>5  (CaLApp.)  Where  plaintiff  a  former  bene- 
ficiary, was  entitled  to  insurance  proceeds  whicli 
the  Insurer  had  paid  to  substituted  beneficiaries, 
held  that  plaintiff  could  recover  from  such  bene- 
ficiaries upon  an  implied  promise,  although 
there  was  no  privity  of  contract  between  them. 
— Freitas  v.  Freitas.  159  P.  618. 

MONOPOLIES. 

See  Constitutional  Law,  9=»S9. 

a.  TRUSTS    Ain>    OTHER    COMBUTA- 

TIONS   IN  RESTBAIITT 

OF  TRADE. 

«=»I7(1)  (OkL)  A  contract  of  absolute  sale,  in 
which  the  purchaser  agrees  to  sell  the  goods  at 
regular  retail  prices  indicated  by  his  vendor, 
where  the  entire  product  is  sold  only  through 
similar  contracts,  is  a  restraint  of  trade  unlaw- 
ful as  to  interstnte  commerce  under  Auti-Trust 
Act  of  July  2,  1890.— Stewart  v.  W.  T.  Raleigh 
Medical  Co.,  159  P.  1187. 

Where  commodities  have  passed  into  the  chan- 
nels of  trade  and  are  owned  by  dealers,  the  va- 
lidity of  agreements  to  control  the  price  to  con- 
sumers is  not  determined  by  the  circumstance, 
whetlier  they  were  produced  by  aeveral  manu- 
facturers or  by  one. — Id. 

<S=I7(2)  fKan.)  Under  Gen.  St.  1909,  I  1649, 
it  is  no  violation  of  law  to  appoint  sole  agent 
for  sale  of  goods  in  a  particular  community. — 
^ollner  Mercantile  Co.  v.  Parlin  &  Orendorff 
Plow  Co.,  159  P.  891. 

^=323  (Oky  The  defense  that  a  contract  vio- 
lates Anti-Trust  Act  July  2,  1890,  may  be  set 
up  by  a  private  individual  sued  thereon. — Stew- 
art V.  W.  T.  Raleigh  Medical  Co.,  159  P.  1187. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  <8=»168,  102. 

MORTGAGES. 

See  Appeal  and  Error,  ®=3ll21 ;  Attorney  and 
Client,  €S9l86;  Bills  and  Notes,  (3=9l04 ;  Chat- 
tel Mortgages;  Covenants,  €=»96;  Mechanics' 
Liens,  <S=9l08;  Public  Lands,  «=9l36;  Ref- 
ormation of  lostrumenta,  4==>45;  Taxation, 
«=»531,  697. 

I.  BBaUlSXTES  AND  VAXIDITY. 

(A)  Katiire  and  Bsaenttnl*  of  Caa-rerinoea 
MM  Secartty. 

(S=»32(3)  (Old.)  Deed  to  mortgagee,  placed  In 

escrow  for  delivery  if  prior  mortgages  were  not 
paid  on  a  certain  date,  must  be  treated  as  mort- 
gage.—Messner  V.  Carroll,  159  P.  882. 

(D)  Talidltr. 

€=>79  (Or.)  Notes  and  nortRagea,  civen  by  par- 
ents under  the  influence  of  threats  that  other- 
wise their  son  will  ]>«  sent  to  the  penitentiary 
for  embezzlement  of  mooeys  of  the  mortgagee, 
are  voidable  for  duress. — Baldwin  Ca  t.  Savage, 
159  P.  80. 

«=>83  (Or.)  Where  defendants,  to  sare  thdr 
son  from  the  penitentiary,  executed  notes  and 
mortgages  in  payment  of  money  embezzled  by 
him,  the  talring  by  them  of  a  chattel  mortgage 
from  such  son  as  .partial  indemnity  on  the  sug- 
gestion of  the  mortgagee's  agent  does  not  estqp 
them  from  interposing  the  defense  of  duress  In 
an  action  to  foreclose  a  renl  estate  mortgage. — 
Baldwin  Co.  v.  Sa;i'age,  159  P.  80. 

In  an  action  for  the  foreclosure  of  mortgages, 
defendants  are  not  estopped  from  asserting  the 
invalidity  of  the  mortgages  by  reason  of  duress, 
consisting  of  threats  to  imprison  their  son  for 
embezzlement,  by  the  payment  of  a  chattel  mbtt- 


gage  after  the  statute  of  limitations  (L.  O.  tj, 
i  1377)  had  barred  the  prosecution  of  such  son. 
— Id. 

«=»86(3)  (Or.)  Evidence  held  sufficient  to  sus- 
tain a  finding  that  notes  and  mortgages  should 
be  set  aside  as  procured  by  duress  and  executed 
under  threats  that  defendants'  son  would  be  sent 
to  the  penitentiary  for  embezzling  money  while 
agent  of  the  mortgagee.— Baldwin  Co.  ▼.  Savage. 
15»  P.  80. 

Evidence  held  insufficient  to  warrant  a  find- 
ing that  defendants  waived  their  defense  of 
duress  to  the  foreclosure  of  mortgages  by  secur- 
ing a  postponement  of  the  trial  by  promising 
to  pay  the  amonnt. — Id. 

HZ.   CONSTRUCTION  AND  OPERA- 
TION. 

(C)  Property    Hortsaared,    and    Batatea    of 
Parties  Therein. 

$=»I26  (Utah)  A  mortgage  given  by  one  part- 
ner to  secure  a  note  purchasing  the  oUier  part- 
ner's undivided  half  interest  in  their  property, 
and  which  covered  an  undivided  half  interest 
in  the  partnership  property,  held  to  cover  th« 
mortgagor's  rather  than  the  mortgagee's  inter- 
est, where  the  mortgagee  retained  tide  to  his 
share.— Wherritt  v.  Dennis,  159  P.  534. 
9=3 1 37  (Wash.)  A  mortgage  conveys  no  title  to 
real  estate,  but  is  mere  security. — Qerber  T. 
Heath,  169  P.  691. 

(D)  Men  aad  Priority. 

<S=9lsr(3)  (OH.)  Where  stockholder  contracted 
with  corporation  to  erect  a  house  on  one  of  its 
lots  on  conveyance  to  him,  or  to  sell  to  a  third 
party  who  should  erect  the  house,  and  the  third 
party  erected  the  house  and  gave  a  mortgage  to 
secure  the  convey.iuce  to  him,  mechsinics'  liens 
take  priority  over  the  mortgage.— Everest  t. 
Ganlt  Lumber  ,Co.,  169  P.  910. 
«=»I54(1)  (Oal!)  Facts  held  insufficient  to  show 
that  defendant  at  time  of  taking  a  mortgage, 
had  knowledge  of  insolvency  or  interest  of  cor- 
poration of  which  mortgagors  were  owners.— 
Tripler  v.  MacDonald  Lumber  Co.,  159  P.  591. 
9=3 1 55  (Cal.)  Extension  of  time  on  debt  is  suf- 
ficient consideration  for  mortgage  given  to  se- 
cure it,  and  mortgagee  may  therefore  be  an  in- 
nocent purehaber  for  value.— Tripler  v.  Mae- 
Donald  Lumber  Co.,  159  P.  591. 

IV.   RIGHTS  AND  X.IABII.TrrBS  OF 
PARTIES. 

®=>2t8  (Wash.)  In  action  on  note,  disregard- 
ing realty  mortgage  given  therewith,  makers 
held  to  nave  burden  of  establishing  alleged 
agreement  that  plaintiff  wo'tild  look  entirely  to 
mortgage  for  the  payment  of  his  debt  and  that 
they  should  not  be  personally  liable. — Sapping- 
ton  V.  Owens,  159  P.  785. 

In  action  on  note,  disregarding  a  realty  mort- 
gage given  therewith,  evidence  held  to  sustain 
the  finding  of  an  agreement  that  makers  would 
not  be  personally  liable  on  the  note  and  that 
payee  was  to  look  solely  to  the  mortgage. — Id. 

In  action  on  mortgage  note,  plaintiff  claiming 
tbat  makers  misrepresented  value  of  mortgaged 
premises,  and  bence  could  not  in  equity  ask  for 
reformation  of  note  and  mortgage  in  respect  to 
provision  for  deficiency  judgment,  had  burden 
Of  proving  such  claim  by  fair  prepondeianco 
of  evidence.— Id. 

Vn.   PAYMENT  OR  PERFORMANOB 

OF  CONDITION,  BEXiEASE, 

AND  SATISFACTION. 

«=»309(3)  (Cal.)  Where  the  purchaser  gave  a 
purchase-money  mortgage  on  sale  of  797  acres, 
and  the  question  arose  whether  the  parcel  con- 
tained only  704  acres,  his  agreement  to  pay  the 
mortgage  to  the  value  of  70  i  acres  was  snfBcient 
consideration,  in  the  absence  of  mutual  mistake^ 
for  a  release  of  that  amount  of  land  and.  for  the 
Agreement  Of  the  vendor's  assignee  to  sue  to 
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determine  ownership  of  the  balance  of  the 
acreage.— Cords  y.  Goodwin,  169  P.  188. 

Where  vendee  paid  amount  of  purchaae- 
money  mortgage  for  release  of  such  mortgace, 
which  covered  described  land  part  of  wBich  was 
held  adversely,  in  the  action  by  the  mortgagee's 
assignee  to  which  the  adverse  holder  was  not 
made  a  party,  the  mortgage  could  not  be  decreed 
satisfied.— Id. 

^»3I6  (Or.)  Bid  on  execution  sale  which  had 
been  creoited  on  account  of  judgment  held  an 
intervening  right  which  could  not  be  set  aside 
so  as  to  restore  a  canceled  mortgage  to  its 
original  lien.— Chase  v.  McKenzie,  1S9  P..  1025. 

X.  FORECIiOSVItE  BT  ACTIOH. 

(B)  lUclit    lA    Foreolose    and   Defenaes. 

®=3395  (Wash.)  Should  the  mortgagor  or  his 
successor  in  interest  fail  to  keep  up  current 
charges  against  the  property  and  permit  it  to 
depreciate  or  become  lost,  the  mortgAgee  may 
elect  to  foreclose  his  mortgage.- (Serber  v. 
Heath,  159  P.  691. 

€=»4l5f2)  {Or.)  Outstanding  and  unexpired 
right  of  third  party  to  cut  and  remove  timber 
from  land  conveyed  to  plaintiff  held  a  breach  of 
the  covenant  against  incniphrances  which  would 
have  to  be  disposed  of  before  equity  would 
foreclose  the  purchase-money  mortgage. — Krein- 
bring  v.  Mathews,  159  P.  76. 

(F)   Fleadlns  and  Bvldenec. 

4=>454(3)  (Or.)  In  suit  to  foreclose  purchase- 
money  mortgage,  answer,  if  insufficient  as 
counterclaim,  Mi  to  contain  all  the  elements  of 
valid  defense.— Kreinbring  v.  Mathews,  159  P. 
75. 

^o4S6  (Utah)  In  foreclosure,  no  reply  is  nec- 
essary to  an  answer  claiming  a  homestead  right, 
where  plaintiff  contends  the  acts  pleaded  do  not 
state  a  defense,  for  Comp.  Laws  1907,  |  2980, 
requires  a  reply  only  to  a  counterclaim,  or 
Where  plaintiff  confesses  and  avoids.— Wherrltt 
T.  Dennis,  168  P.  534. 

(G)   lajanotlon  and  Receiver. 

«s>473  (Wash.)  Rents  and  pi-oHts  collected  by 
a  receiver  in  foreclosure  proceeding  pending  the 
litigation  and  up  to  the  time  of  the  sale  held 
payable  not  to  the  mortgagee,  but  to  the  suc- 
cessor of  the  mortgagor  holding  the  legal  title. 
— Gerber  t.  Heath,  159  P.  691. 

(K)   Deflciency  and  Perao|i^I  Ijiablllty. 

«s>556  (Wash.)  Under  Rem.  &  Bal.  Code,  | 
1119,  relating  to  judgment  for  deficiency  in 
mortgage  for^osure,  the  mere  «rasure  from  the 
note  of  the  clause  providing  for  a  deficiency 
judgment  would  be  ineffective,  and  snch  judg- 
ment could  be  had,  unless  it  was  expressly  pro- 
vided that  there  could  be  none. — Sappington  v, 
Owens,  169  P.  785. 

«=»559(5)  (Wash.)  tinder  Rem.  &  Bal.  Code, 
§1  1119-1121,  1123,  a  money  judgment  contain- 
ed in  decree  of  mortgage  foreclosure  is  a  final 
judgment,  and  there  is  no  necessity  for  the  en- 
try of  a  foreclosure  judgment  and  also  a  de- 
ficiency judgment — Codd  v.  Von  Der  Ahe,  159 
P.  686. 

€=9559(7)  (Wash.)  In  action  for  reformation 
of  notes  and  a  mortgage  and  for  foreclosure, 
where  provision  for  attorney's  fees  in  the  notes 
and  mortgage  was  but  part  of  the  general  ob- 
ligation of  the  notes,  governed  by  the  terms  of 
the  mortgage,  limiting  the  amount  of  the 
deficiency  judgment,  the  refusal  of  personal 
recovery  for  such  fees  was  proper. — Conrads  v. 
Green.  159  P.  102. 

(M)  Review. 

€=s>579  (trtafa)  A.  mortgage  foreclosure  deci-ee 
cannot  be  affirmed  where  the  findings  and  con- 
cltisions  must  be 'corrected  to  show  that  plain- 


tiff bad  a  mortgage  .on  half  the  property,  and 
a  vendor's  lien  on  the  remainder. — Wherrltt  ▼. 
Dennis.  IBO  P.  D34. 

XI.   REDEBCFTIOn. 

«=>600(8)  (Wash.)  Under  Rem.  &  Bal.  Code,  f 
600,  one  redeeming  from  foreclosure  sale  need 
not  pay  the  certificate  holder  amounts  charged 
for  looking  after,  selling,  and  disposing  of 
crops  where  such  amount  was  not  actually  ex- 
pended, and  can  recover  charges  paid  by  him  on 
an  accounting. — Woo<1b  v.  Netherlands  American 
Mortgage  Bank,  159  P.  123. 

Under  Rem.  &  Bal.  Code,  i  600,  the  holder  of 
a  mortgage  sale  certificate  upon  redemption  has 
the  right  to  payment  for  actual  work  done  in 
preparing  the  land  for  future  crops  and  on  re- 
demption between  AprU  1st  and  December  1st, 
has  the  option  to  demand  such  payment  or  to 
hold  possession  until  December  1st.— Id. 

Under  Rem.  &  Bal.  Code,  J  600,  where  the 
crops  for  the  current  year  had  been  removed  by 
the  holder  of  the  mortgage  sale  certificate  and 
money  expended  by  him  in  fall  plowing,  held 
that  upon  redemption  he  was  entitled  to  pay- 
ment of  money  so  expended  but  not  to  posses- 
sion for  another  year.— Id. 

MOTHERS'  PENSIONS. 

See  Infants,  «s>12Vi. 

AMOTIONS. 

See  Appeal  and  Error,  «=>237 ;  Judgment,  «s> 
163,  384;  Mandamus.  <8o4;  New  Trial,  «=» 
128-163;  Pleading,  «5>343-369;  Process, 
«=>157i  Trial,,  «=>l63,  166. 

MOTIVE. 

See  Criminal  Law,  «=»814;  Homicide,  i8=s3l66. 

MOVING  HOUSES. 

See  Mandamus,  4=>98;  Municipal  Corpora- 
tions, «s>703. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Eminent  Domain,  ®=328; 
Equity,  «=»29;  Master  and  Servant,  ®=3l50; 
Scboola  and  School  Districts;  Statutes,  ®=> 
92;  Street  Railroads. 

I.  CBEATION,  AI.TERATIOK.  EXIST- 

xaroB.  AND  Dissoiiinnoir; 

(O)  AmendHiemt,  Repeal,  or  Fovfettnre  of 
Cbarter.   and   Dlssolation. 

®=347  (Wash.)  An  extension  or  limitation  of 
municipal  power  takes  effect  on  the  date  the 
statute  takes  effect. — State  v.  Superior  Court 
of  Whitman  County.  159  P,  388. 

n.   GOITEBNMENTAX.     POWEBS    ANB 
FUNCTIONS   IN   OENEBAL. 

€s»57  (Wash.)  Municipalities  have  no  power 
except  such  as  is  expressly  delegated  by  the 
state.— State  v.  Superior  Court  of  Whitman 
County,  159  P.  383. 

®=>S8  (Cal.App.)  Where  words  have  been  given 
by  the  courts  a  particular  meaning,  it  must  be 
presumed  that  they  were  used  with  such  mean- 
ing in  framing  a  city  charter,  in  the  absence  of 
limiting  clauses.— West  v.  City  of  Oakland,  159 
P.  202. 

m.   I,EOISI.ATIVE  GONTBOXi  OF  mX- 

NICrPAI.  ACn,  KIOHTB,  AND 

ZJABILniES. 

4=964  (Mont.)  However  positive  the  terms  of 
the  grant  of  police  power  to  the  municipality, 
the  state  will  be  neld  to  have  retained  its 
original  jurisdiction  over  the  same  subject  and 
to  possess  the  authority  to  exercise  it  concur- 
rently  with   the   municipality.— PiU)lic   Service 
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CommiMion  of  Montana  ▼.  City  of  Helena,  159 
P.  24. 

Statutes  relating  to  municipalities  will  be  con- 
strued in  harmony  with  municipal  self-govern- 
ment and  retention  of  police  power  by  the  state. 
-Id. 

€=70  (MoQt.)  Where  the  city  acquires  a  water 
supply  system  without  resort  to  indebtedness  or 
taxation  beyond  3  per  cent,  of  the  taxable  prop- 
erty of  the  city,  it  stands  on  an  eoual  footing 
with  individuals  and  is  subject  to  all  reasonable 
regulation  and  control  by  the  state  under  the 
police  power. — Public  Service  Commission  of 
Montana  v.  City  of  Helena,  159  P.  24. 

Laws  1913,  c.  52,  as  to  powers  of  the  Pub- 
lic Service  Commission,  does  not  destrov  the 
municipal  power  of  regulation  and  control,  but 
merely  subjects  it  to  the  control  of  the  commis- 
sion.— Id. 

IV.  PROCEEDIWGS  OF  oouyon.  OB 

OTHEB  OOVKBmNO  BOI>T. 

(A)  MeetlBsa,   Rnlea,   and  Frooeedinvi   In 
General. 

®=>I00  (Cal.App.)  A  municipal  board,  in  mak- 
ing a  record  of  its  action  in  rejecting  bids  for 
contract  for  public  work,  need  not  also  make  an 
entry  of  its  reason  for  so  doing. — West  v.  City 
of  Oakland,  159  P.  202. 

(B)  Ordlnaneea  and  Br-I<avrs  In  General. 

<6=»I20  (Cal.)  Under  St.  Sp.  I^ess.  1911,  p.  400, 
{  270,  charter  of  Sacramento,  the  effect  of  de- 
claring an  urgency  in  an  ordinance  when  there 
is  none  is  not  to  void  the  ordinance,  but  mere- 
ly to  postpone  its  taking  effect  until  30  days 
^ve  elapsed. — Michelson  v.  City  of  Sacramento, 
159  P.  431. 

V.   OFFICXiBB,   AGENTS.   AKD   EM- 

PrOTES. 

(C)  Aventa  and  Bmplor*** 

<s»220(9)  (Wash.)  Seattle  City  Charter,  art 
16,  {  32,  relating  to  payment  of  persons  disabled 
while  in  civil  service,  establisbes  a  pension  sys- 
tem, so  that,  notwitastanding  his  previous  re- 
covery against  the  third  party  whose  negligence 
disabled  him,  an  employ^  might  recover  the 
benefits  accruing  thereunder. — £!ngstrom  T.  City 
of  Seattle,  159  P.  816. 

Under  Seattle  City  Charter,  art  16,  t  82,  a 
civil  service  employ^,  who,  while  working  ui>on 
streets  was  injured  by  the  negligence  of  a  thiid 

farty,  held  injured  in  line  of  bis  employment.— 
d. 

IX.  PUBUO   nCPBOVEMEHTS. 

(A)  Power     to     Make     ImproTementa     «> 
Grant   Aid  Therelar. 

<e=»269(l)  (Cal.)  Under  C!onst.  art  12,  $  28, 
article  11,  §  6,  Public  Utilities  Act  1911,  §f 
48,  82,  Code  Civ.  Proc.  |  1247,  held  that  city 
of  Iios  Angeles,  under  its  amended  charter  of 
March  25,  1911  (St  1911,  p.  2061),  might  open 
street  across  railroad  witbout  permission  of 
fiailroad  Commission. — City  of  Ix>8  Angeles  v. 
Central  Trust  Co.  of  New  York,  159  P.  1169. 
4=9271  (Mont.)  The  power  exercised  by  the 
city  under  Rev.  Codes,  g  3259,  subd.  64,  to  is- 
sue bonds  and  provide,  own,  and  control  a  water 
system,   is  proprietary   in   character   as  distin- 

f;uished  from  the  governmental  capacity. — Pub- 
ic Service  Commission  of  Montana  v.  City  of 
Helena,  159  P.  24. 


(O  Contraata. 


City 


«=>336(4)  (CaLApp.)  Under  Oakland 
Charter,  §i  126,  130,  the  council  may  award  a 
public  works  contract  to  the  lowest  bidder 
whose  offer  best  responds  to  the  requirements  of 
the  work.— West  v.  City  of  Oakland,  159  P.  202. 
The  honest  exercise  of  discretion  of  a  city 
council,  in  considering  the  adaptability  to  the 
use  required  of  goods  offered,  in  determining 
who  is  the  lowest,  responsible  bidder  under  a 


charter  calling  for  award  of  public  works  con- 
tract to  such  Didder,  is  not  reviewable. — Id. 
«S3>34S  (Cal.)  St.  1897,  p.  201,  as  amended  by 
St.  1911,  p.  1422,  requiring  a  bond  for  pay- 
ment of  work  and  material  of  a  contractor  for 
city  sewer  work,  hM  inconsistent  with  a  city's 
freeholders'  charter  as  to  conditions  imposed 
on  a  contractor  for  city  sewer,  and  so  under 
Const,  art.  11,  |  6,  inapplicable  to  such  work  in 
such  city. — Loop  Lumber  Co.  r.  Van  Loben 
SeU,  169  P.  600. 

9:»352  (Wash.)  Where  a  municipality  request- 
ed separate  bids  for  clearing  and  for  tilling  cer- 
tain low  lands,  but  the  same  concern  secured 
both  jobs,  which  were  covered  by  a  single  writ- 
ten instrument,  held  there  was  only  one  con- 
tract—City of  Aberdeen  v.  Eqaitable  Surety 
Co..  159  P.  683. 

«s>37l  (Wash.)  Under  Rem.  &  BaL  Code,  H 
8005-8010,  ordinance  for  construction  of  water 
system  held  to  create  two  funds,  so  that  con- 
tractor, performing  work  not  contemplated  by 
original  plan,  was  entitled  to  mandamus  to 
compel  the  city  to  issue  special  water  fund  war- 
rants, payable  out  of  system's  earnings.— State 
V.  City  of  Taeoma,  169  P.  765. 

rD)  Damavea. 

9=»400  (Cal.)  Contractor  employed  by  city  to 
regutter  street  is  not  liable  for  damages  to 
basement  of  adjoining  owner  from  rainfall  while 
old  gutter  was  removed,  where  work  of  con- 
tractor was  done  in  workmanlike  manner. — 
Norton  v.  Ransome-Crummey  C!o.,  159  P.  1177. 

(B)   Aaaeaamenta  for  Benedts.  and  Bpeelal 
Taxea. 

<8=>407(1J  (OkU  Rev.  Laws  1010,  i  644.  limit- 
ing time  for  actions  to  enjoin  or  collect  assess- 
ments, is  not  unconstitutional.— City  of  Chick- 
asha  v.  O'Brien,  169  P.  282. 
<S=34I9  (Wash.)  Laws  1911,  p.  442,  as  amended 
by  Laws  1913,  p.  409,  authorizing  a  city,  on 
petition,  to  order  the  construction  of  a  lighting 
system  and  assess  its  cost  together  with  the 
expense  of  electrical  energy,  to  abutting  owners, 
held  not  to  violate  Const,  art  7,  {  9,  relating  to 
local  improvements  by  special  assessments.— An- 
keny  v.  City  of  Spokane,  169  P.  806. 

Under  Laws  1911,  p.  442,  as  amended  by  Laws 
1913,  p.  409,  authorizing  city  council  to  direct 
installment  of  lighting  system,  lamp  posts,  the 
only  part  of  the  plant  designed  for  ornament 
held  not  such  a  departure  from  ordinary  con- 
struction as  to  be  an  abuse  of  council's  discre- 
tion.—Id. 

The  remedy  for  dty  council's  abuse  of  its  dis- 
cretion by  attempting  to  levy  special  assessments 
to  meet  the  cost  of  ornamental  features  of  a 
lighting  system  would  be  to  allow  assessments 
only  up  to  the  value  of  a  proper  system. — Id. 

<8=3488,  489(1)  (Wash.)  Where  a  property  own- 
er recovered  judgment  for  damages  in  condemna- 
tion proceedings  for  street  improvements,  and 
plaintiff,  as  successor  in  interest,  recognized  as- 
sessment by  asking  for  its  reduction,  plaintiff 
is  estopped  to  question  validity  of  assessment 
as  reduced. — Metropolitan  Bldg.  Co.  v.  City  of 
Seattle,  169  P.  793. 

«=9488, 489(5)  (Wash.)  Local  Improvement  Code 
(Laws  1911,  p.  465,  f  23),  providing  for  objec- 
tions to  assessment  roll,  etc.,  held  to  apply  to 
roll  in  improvement  proceedings  initiated  prior 
to  its  passage  but  confirmed  subsequent  thereto, 
SO  that  one  not  objecting  thereunder  could  not 
maintain  action  in  equity  to  have  roll  adjudged 
void.— Shaser  v.  City  of  Olympia,  159  P.  756. 
®=3493(6)  (Wash.)  A  city  agreeing  to  reduction 
in  assessment  for  benefits  for  street  improve- 
ments held  estopped  from  claiming  any  other 
assessment  but  reduced  assessment. — Metropoli- 
tan Bldg.  Co.  V.  (Jity  of  Seattle,  189  P.  7W. 
«=»5I3(5)  (Okl.)  Under  Rev.  Laws  1910,  |  644, 
action  to  enjoin  assessments  to  pay  bonds  issued 
under  paving  act  and  to  cancel  bonds,  cannot 
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be  maintained  lifler  60  days  from  passajge  «f  or- 
disance  makinx  final  psaeasmeat— 4Jity  of 
Chickaaha  v.  O'Brien,  159  P.  282. 

XI.  USE  AXU  BXGin^TIOK  OF  PUB* 

ISO  PLACES,  PBOPEBTT, 

AKD  WOBK8. 

(A)  atreets  ■!>«  Other  Pnblie  Wmya. 

«=3703a)  (Oal.App.)  Under  St  1907,  p.  10B9, 
and  Const,  art.  11,  {  11,  the  city  of  Alameda 
haa  power  by  ordinance  to  regulate  the  moving 
of  buildinga  upon  streets.— Uobinson  t.  Otis, 
169  P.  44f. 

«s»706<6)  (Utah)  Defendant's  negligence  ,  in 
running  his  automobile  into  plaintiff's  vehicle 
held  a  lury  question. — Boeddcher  t.  Frank,  169 
P.  634. 

Xn.   TOKTS. 

(A)   Bzereiae    ot    OoTernmental    and    Cor- 
porate Poirera   in    General. 

4=9733(1)  (K.an.)  Maintenance   of  a  zoological 

farden  in  public  park  by  city  is  governmental 
unction,  so  that  city  is  not  liable  for  injuries 
to  visitors  by  animals  through  negligence  of 
officers  or  agents  in  not  properly  confining  them. 
— Hibbard  v.  CSty  ot  Wichita,  169  P.  399. 

(C)  Defects  or  Obstrootlone  in  Street* 
and  Otber  Pnbllo  W»rm, 

4=>768(2)  (Utah)  If  improvementa  of  streets 
or  sidewalk  are  in  the  condition  made  in  fol- 
lowing plans  adopted  by  a  city,  it  is  ordinarily 
not  liable  for  injury  herefrom  to  a  traveler. 
— Shugren  t.  Salt  Lake  CSty,  159  P.  630. 
«=s>8i8(9}  (Utah)  Evidence  that  other  persons 
had  previously  stumbled,  though  they  had  not 
fallen,  over  the  projection  in  a  sidewsilk  on 
which  plaintiff  had  tripped,  causing  her  to  fall, 
is  competent  both  as  notice  to  the  city,  and  as 
characterizing  the  defect. — Shugren  v.  Salt 
Lake  City,  159  P.  530. 

4s»82l(6)  (Utah)  Ordinarily  whether  mainte- 
nance of  a  particular  defect  in  a  street  or  side- 
walk constitutes  negligence  'ot  the  city  is  a 
onestion  for  the  jury.— Shugren  v.  Salt  Lake 
City,  169  P.  530. 

®=>82l(6)  (Utah)  Ordinarily  whether  mainte- 
nance of  a  particular  defect  in  a  street  or  side- 
walk constitutes  negligence  of  the  city  Is  a 
question  for  the  jury.— Shugren  v.  Salt  Lake 
City,  159  P.  530. 

It  cannot  be  said  as  matter  of  law  that  a 
city  was  not  negligent  in  maintaining  in  the 
residence  portion  of  a  city  a  sidewalk  with  one 
of  the  cement  blocks  raised  2  to  2%  inches, 
on  the  edge  of  which  a  pedestrian  was  tripped. 
—Id. 

XXn.  FISCAL  MANAGEMENT,  PUB- 
LIC DEBT,  SECUBITIES,  AND 
TAXATION. 

(A)  Pofrer  to  Inevr  Indebtedness  and  Bx- 
pendl  tares. 

«c=>864(l)  (CaLApp.)  Claim  to  recover  taxes 
illegally  exacted,  held  not  required  to  be  paid 
oat  of  particnlar  year's  revenue,  and  therefore 
not  affected  by  San  Francisco  charter  provision 
limiting  payment  of  claims  to  aty's  current 
revenne. — Burr  t.  Board  of  Sup'rs  of  City  and 
County  of  San  Francisco,  159  P.  468. 
<8=>864(6)  (Okl.)  Under  Const,  art.  10,  |  26,  a 
town  council  haa  no  power,  without  express 
vote  of  the  people  anthorizing  it,  to  create  pres- 
ent indebtedness  to  be  paid  out  of  the  revenues 
of  future  years.— Bo  reka  Fire  Hose  Mfg.  Ca 
T.  Town  of  Granite,  168  P.  808. 

(D)   Taxes    and    Otber    Revenne,    and    Ap- 
plleatlon  Thereof. 

«=3958  (Or.)  Eugene  City  Charter,  Sf  114,  116, 
exempting  it  from  road  taxes  levi^  by  the 
county  court,  refers  only  to  road  taxes  levied 


under  L.  O.  L.  ft  6820,  6321,  and  is  inapplic- 
able to  general  taxes  raised  under  sections  937, 
6278,  although  they  are  used  for  road  purposes. 
— Roney  v.  Lane  County,  159  P.  73. 
<3=>958  OVash.)  Tekoa  Ordinance  of  1905,  No, 
100,  enacted  pursuant  to  Rem.  &  Bal.  Code,  | 
7766,  authorizing  imposition  of  street  poll  tax 
on  all  males  over  21,  became  void  or  was 
amended  by  Laws  1913,  p.  315,  §  1,  subd.  7, 
limiting  subjects  of  tax  in  cities  of  third  class 
to  males  between  ages  of  21  and  60,  so  that 
the  city  could  neither  collect  the  tax  nor  im- 
pose the  penalty  for  refusal  to  pay  by  a  male 
over  50  years  of  age. — State  v.  Superior  Court 
of  Whitman  County,  169  P.  383. 

<&=>980(3)  (Cal.)  Under  Bakersfield  Ordinance 
No.  9,  HI  71,  73,  76,  substantially  following  Pol. 
Code,  If  3776,  3780,  8786,  3786,  where  a  cer- 
tificate of  tax  sale  on  December  28,  1898,  recit- 
ed that  the  purchaser  would  be  entitled  to  deed 
on  December  28,  1903,  proceedings  subsequent 
thereto  were  void  for  the  error  in  cutting  off  one 
redemption  day.— Hinds  v.  Clark,  159  P.  153. 

Where  a  city  ordinance  required  the  notice 
of  sale  for  delinquent  taxes  to  state  the  day 
and  hour  when  sale  would  be  made,  and  that 
the  sale  be  made  at  the  city  hall,  a  notice,  in 
a  city  of  the  fifth  class,  merely  fixing  the  place 
as  the  city  hall,  is  sufficiently  definite,  and  the 
exact  room  need  not  be  stated. — Id. 

®=3982  (Cal.)  Where  a  certificate  of  tax  sale 
was  void  for  error  in  reciting  the  day  on  which 
the  purchaser  would  be  entitled  to  a  deed  con- 
trary to  ordinance,  it  is  not  material  that  the 
owner  actually  allowed  several  years  to  elapse 
after  expiration  of  the  redemption  period  be- 
fore suing  to  quiet  title.— Hinds  t.  Clark,  159 
P.  153. 

<S=»986  (Mont.)  Unfler  Const,  art  13,  f  6,  au- 
thorizing the  legislature  to  empower  municipal- 
ities to  provide  waterworks,  providing  they  be 
owned  and  controlled  by  the  city,  the  revenues 
therefrom  to  be  devoted  to  discharge  the  indebt- 
edness, "revenues"  means  the  gross  receipte  less 
necessary  operating  expenses,  against  which 
expenses  of  regulation,  if  it  is  reasonable,  are 
properly  chargeable. — Public  Service  Commis- 
sion of  Montana  v.  City  of  Helena,  189  P.  24. 

IB)  Rishts    and   Remedies   of    Taxpajrers. 

«=>993(2)  (Cal.App.)  A  taxpayer  interested  in 
an  unsuccessful  bidder  for  contract  for  public 
improvement,  whose  bid  was  lowest,  suing  to  en- 
join award  to  a  higher  bidder,  could  not  claim 
that  because  the  i^ecifications  did  not  provide 
for  comparison  of  devices  to  be  offered,  the  coun- 
cil bad  no  authority  to  investigate  their  merita 
in  awarding  the  contract,  where  such  unsuccess- 
ful bidder  co-operated  with  the  council  in  mak- 
ing such  comparisons. — ^West  v.  City  of  Oakland, 
159  P.  202. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  4=>693-819. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

«=>I6(2)  (Cal.App.)  Under  Code  Civ.  Proc.  | 
1963,  subd.  25,  providing  that  the  identity  of  a 
person  from  the  identity  of  name  is  to  be  pre- 
sumed unless  controverted  by  other  evidence, 
and  the  rule  idem  sonans,  the  name  "Dimetra" 
may  be  said  to  mean  the  name  "Demetra." — 
Brnschi  t.  Cooper,  169  P.  72& 

NATIONAL  BANKS. 

See  Banks  and  Banking,  «=9261,  281. 


For  easM  in  Dec.  Dig.  «  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  KBT-NUMB11& 


Digitized  by 


Google 


NeaeuaHM 


160  FACIFIO  BBPOBTEB 


1273 


NECESSARIES. 

See  Husband  and  Wife,  «s»19. 

NEGATIVE  PREGNANT. 

See  Pleading,  «=9l26. 

NEGLIGENCE. 

See  Carrfera,  «=>149%-34a;  Death;  Blectric- 
itr;  Hospitals,  €=>8;  Master  and  Servant, 
^=»85-4lt;  Municipal  Corporations,  ®=>70(5- 
821:  Physidans  and  Surgeons,  €=14-18; 
Railroads,  <3=9265-391;  Street  Railroads,  e=> 
114;  Trial,  «=>295,  296;  Warehousemen,  <S=> 
24. 

1.  ACTS  OB  omssioirs  ooirsTiTur- 

INO   NEOUOENCE. 
(A)   Penonal  Condnet  In  General. 

«=>l  (OkL)  To  constitDte  actionable  negligence 
of  defendant,  there  must  be  a  duty  owing  plain- 
Ut,  a  breach,  and  some  injury  proximately  re- 
sulting from  breach.— Sulzberger  &  Sons  Co.  of 
Oklahoma  v.  Strickland,  159  P.  833. 
«=l  (Okl.)  Essentials  of  negligence  are  duty 
on  part  of  defendant,  failure  to  perform  that 
duty,  and  injury  to  plaintiff  prorimately  result- 
ing.—Chicago,  R.  1.  &  P.  Ry.  Co.  y.  Penix,  159 
P.  1141. 

4=92  (Okl.)  IrrespectiTe  of  the  legal  relation- 
ship of  the  parties,  one  is  liable  for  failure  to 
exercise  reasonable  care  to  prevent  injury  which 
will  probably  result  from  lack  of  such  care.— 
Lisle  y.  Anderson,  159  P.  278. 

(C)  Condition  and  Vae  of  I/iind,  Bnildlnsa, 
and  Other  Structures. 

4=>45  (Or.)  Owner  of  building  in  which  an  ele- 
vator was  operated  was  bound  to  take  reasonable 
care  and  precaution  against  injuries  to  a  con- 
structor's helper  employed  by  an  elevator  com- 
pany engaged  in  repairing  such  elevator. — Ounnell 
r.  Van  Emon  Elevator  Co.,  159  P.  971. 
$=955  (Okl.)  An  independent  contractor,  put- 
ting up  joists  in  a  school  building  and  knowing 
that  another  contractor  would  install  a  water 
tank  thereon,  was  liable  to  a  servant  of  the 
latter  for  injuries  caused  by  breaking  of  a  de- 
fective joist— Lisle  v.  Anderson,  109  P.  278. 

n.   PROXIMATE  CAUSE  OF  IN JtmT. 

4=958  (Okl.)  The  proximate  canse  of  an  event 
must  be  understood  to  be  that  which,  in  the  natu- 
ral and  continuous  sequence,  unbroken  by  any 
independent  cause,  produces  that  event,  and 
without  which  that  event  would  not  have  oc- 
curred. Shearman  and  Redfield  on  Negligence. 
— Lusk  r.  Pugh,  159  P.  856. 
«=>6I(2)  (Okl.)  Where  the  negligence  of  de- 
fendant and  the  act  of  a  third  person  concur 
to  produce  the  injury,  so  that  It  would  not 
have  happened  in  the  absence  pf  either,  the 
negligence  is  the  proximate  cause. — St  Louis  & 
S.  P.  R.  Co.  V.  BeU,  169  P.  336. 

ni.   CONTRIBUTOBT   MEOLIOENOE. 
(A)  Persona  Injured  In  General. 

®=>65  (Okl.)  "Contributory  negligence"  is  act 
or  omission  of  plaintiff  amounting  to  want  of 
ordinary  care,  which  concurring  with  negligence 
of  defendant  is  proximate  cause  of  ihjury,  and 
presvipposes  negligence  of  defendant.— Chicago, 
n.  I.  &  P.  Ry.  Co.  V.  Barton.  159  P.  250. 
9=967  (Or.)  An  invitee  at  a  sawmill  held  negli- 
gent, where  he  saw  that  a  plank  was  about  to 
be  thrown  down  to  a  platform  on  which  he  was 
standing,  and  then  looked  away  without  taking 
further  precautions.- Young  v.  Prouty  Lumber 
&  Box  Co.,  169  P.  5C5. 

(C)  Impated  Nevllsenee. 

4=389(1)  (Okl.)  Persons  are  not  engaged  in  a 
joint  enterprise  within  the  law  of  negligence. 


anlea*  there  be  eonmninlty  of  Interest  In  fbe 
porpose  of  the  undertaking,  and  an  equal  right 
to  direct  and  govern  the  conduct  of  each  ouer 
vrlth  respect  thereto.— St  Louis  &  S.  F.  R.  Co. 
V.  BeU,  168  P.  836. 

«=993(1)  (OW.)  Contributory  negligence  of  a 
chaufteur  cannot  be  imputed  to  a  person  travel- 
ing in  the  vehicle  with  him  by  inntatien  of  the 
owner.— St  Louie  &  S.  P.  B.  Co.  t.  Bell,  159 
P.  336. 

To  render  one  liable  for  the  negligence  of  a 
chauffeur,  it  is  essential  that  the  relation  of 
master  and  servant  or  principal  and  agent  ex- 
ists, or  that  the  parties  be  engaged  in  a  joint 
enterprise  making  each  responsible  for  the  oth- 
er's acts. — Id. 

<D)  ComparatlTe  Necliirenee. 

4=997  CWash.)  Where  contributory  negligence 
was  proximate  cause  of  decedent's  death  in  de- 
fendant railroad's  switchyard,  fact  that  defend- 
ant was  negligent  is  immaterial;  as  the  doc- 
trine of  comparative  negligence  does  not  obtain, 
-Scharf  v.  Spokane  &  I.  R  R.  Co.,  169  P.  797. 
4=9 1 01  (Cal.)  By  the  Employers'  Uability  Act 
contributory  negligence  does  not  bar  recovery 
for  personal  injuries,  if  it  is  slight  and  that 
of  the  employer  and  fellow  servant  gross  in 
comparison ;  and  the  jury  may  diminish  the 
damages  according  to  the  proportion  of  negli- 
gence chargeable  to  the  employ^. — Lassen  r. 
SoDthern  Pac.  Co.,  169  P.  143. 
4=9 101  (Cal.App.)  Under  Employers'  Liability 
Act  1011,  recovery  is  not  barred  where  the  em- 
ploye's contributory  negligence  is  slight  and 
the  employer's  negligence  is  comparatively 
gross,  but  the  damages  may  be  reduced. — ^Tubba 
V.  Stone  ft  Webster  Const  Co.,  159  P.  242. 
4=9 1 01  (Or.)  Under  Employers'  Liability  Act,  S 
6,  the  contributory  negligence  of  the  person  in- 
jured is  not  a  defense,  but  may  be  taken  into  ac- 
count in  fixing  the  amount  of  the  damages.— 
Gunnell  v.  Van  Emon  Elevator  Co.,  159  P.  971. 

ZV.   ACTIOirS. 

(A)  Rlsht  of  Action,  Parties.  Prellntlnary 
Proeeedinsa,  and  Pleading. 

4=9)10  (Okl.)  A  complaint  for  negligence  must 
show  injury  to  plaintiff  from  violation  of  duty 
by  defendant.— Lisle  v.  Anderson,  159  P.  278. 
4=9 1 16  (Okl.)  The  defense  of  an  "act  of  God" 
in  actions  of  negligence  must  be  pleaded,  being 
a  special  defense.— Sand  Springs  Ry,  Co.  v. 
Baldridge,  159  P.  487. 

4=9 119(6)  (Okl.)  Where  petition  negatived  con- 
tributory negligence  and  answer  alleged  tlkct  if 
plaintiff  received  any  injuries  they  were  the 
result  of  her  own  negligence,  the  issue  of  con- 
tclbutorjr  negligence  wag  raised;  reply  denying 
that  plaintiff's  injuries  were  the  result  of  her 
own  negligence.— Pioneer  Telephone  &  Tele- 
graph Co.  T.  Kyphart,  169  P.  366.    . 

(B)   Evidence. 

4S>I34(2)  (Gal.)  Negligence  may  be  establlahed 
by  circumstantial  evidence.— Meyer  v.  McNntt 
Hospital.  169  P.  436. 

(Q)  Trial,  Jndsment.  and  Review. 

4=9136(9)  (Okl.)  Where  reasonable  men  can 
draw  different  conclusions  as  to  negligence,  quee- 
tion  is  for  the  jury,  and  verdict  cannot  be  direct- 
ed.—Chicago,  R.  I.  &  P.  Ry.  Co.  V.  Rogers,  159 
P.  113'i. 

4=9 1 36(0)  (Wash.)  What  Is  reasonable  care, 
whether  as  applied  to  the  question  of  primary 
negligence  or  that  of  contributory  negligence,  is 
always  a  question  for  the  jury  whenever  upon 
the  evidence  reasonable  minds  might  reach  dif- 
ferent conclusions.— Hull  v.  Davenport,  159  P. 
1072. 

4ss»l36(10)  (Okl.)  In  a  negligence  suit,  where 
the  evidence  as  to  defendant^)  primary  liaWlity 
conflicted,  the  question  should  be  left  to  the  jury. 
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— Chkago,  R.  I.  ft  P.  Ry.  Ca  v.  Rogen,  1B»  P. 
1182. 

«=s>l36(19)  (Wash.)  In  an  action  for  personal 
injuries  received  by  a  cliild  six  years  and  eight 
months  old  while  playing  with  a  wheel  seiftper, 
whether  defendant  was  negligent  in  leaving 
scraper  unguarded,  either  on  school  grounds  vr 
within  a  few  feet  of  boundary,  held  for  the  jury. 
;-Jorgenson  t.  Crane,  159  P.  796. 
«=>I36(26)  (Okl.)  Williams'  Const,  art.  23,  §  6, 
making  contributory  negligence  question  for 
jury,  does  not  take  from  courts  right  to  ascer- 
tuin  whether  necessary  elements  of  primary  neg- 
ligence exist— Chicago,  K.  I.  ft  P.  By.  Co.  v. 
Barton,  159  P.  250. 

®=»I36(29)  (Wash.)  In  an  action  for  personal 
injuries  recaved  by  a  child  six  years  and  eight 
months  old  while  playing  with  a  wheel  scraper 
left  unguarded  by  defendant,  whether  plaintiff 
was  ne^igent  *eW  for  jury.— Jorgenson  v.  Oraae, 
109  P.  796. 

e=r  36(30)  (Okl.)  Whether  the  negligence  of 
the  chaa^eur  was  to  be  imputed  to  deceased, 
who  was  riding  wiUi  him  on  invitation  of  the 
owner  of  the  car,  held  a  question  of  law  for 
the  court  and  not  one  of  contributory  negligence 
for  the  jury,  under  Const  art  23,  I  6.— St 
Louis  ft  S.  F.  R.  Co.  v.  Bell.  159  P.  ©6. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  aad  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Appeal  and  Error,  «s»981;  Criminal  Law, 
«=9S3&-84B;   New  Trial,  «s»10i,  108,  160. 

NEWSPAPERS. 

See  Process,  «s»87-86. 

■ 

NEW  TRIAL 

See  Appeal  and  Error,  «S3301-306,  706.  833, 
977,  981,  1015 ;  Criminal  Law,  «=5>911-961, 
1156. 

I.  KATITBE  AXO  SCOPE  OF  XEMEDY. 

«3»2  (Okl.)  On  trial  de  novo  of  a  case  appealed 
from  justice  court,  county  court  has  power  for 
proper  causes  to  grant  new'  trial. — Horton  v. 
Prague  Nat  Bank,  169  P.  930. 
9=>5  (Okl.)  Defendant  did  not  waive  motion 
for  new  trial  filed  in  due  time  by  subsequently 
filing  an  unauthorized  supplemental  motion  for 
new  trial.— PinkBton  v.  Marlow,  159  P.  488> 
^=36  (Okl.)  Trial  courts  are  vested  with  large 
discretion  in  granting  new  trials  whenever  it 
may  appear  that  substantial  justice  has  probably 
not  been  done. — Missouri,  K.  &  T.  Ry.  Co.  v. 
James,  159  P.  1109. 

U.   OBOITNSS. 

(B)  MtaooBdvot    of    PartlKs,    Connscl,    or 
IVltnessea. 

«s?38  (CaLApp.)  That  plaintiff  in  a  personal 
injury  case  fainted  while  on  the  witness  stand, 
there  being  no  simulation,  is  not  ground  for 
giving  defendant  a  new  trial. — Fonts  v.  South- 
ern Pac.  Co.,  159  P.  215. 

(C)  RnltnsB  and  iBatmetlona  at  Trial. 

«=>4I(3)  (Okl)  In  an  action  for  damages  for 
wrongful  death  of  his  son,  an  instruction  that  in 
considering  damages,  jury  might  consider  the 
fact  that  plaintiff  inherited  an  allotment  be- 
longing to  the  son  is  preludicial,  and  warrants 
new  trial.— Missouri,  K.  &  T.  Ry.  Co.  v.  James, 
159  P.  1109. 


(r>  Terdlet  o«  riadlatni  Oantrarr  to  I^vf 
or   BTldenee. 

«ES>70  (OU.)  On  motion  for  nevr  trial  challeng- 
ing the  verdict  as  contrary  to  the  evidence,  the 
court  must  disapprove  the  verdict  if  he  cannot 
conscientiously  approve  it. — Wtiite  ▼.  Dougal, 
168  P.  007. 

Not  only  must  the  evidence  satisfy  the  jnry, 
but  it  must  be  such  as  the  trial  court  can  ap- 
prove of  the  verdict  rendered  thereon. — Id. 
«=»70  (Okl.)  Where  a  verdict  is  not  sustained 
by  snSIcient  evidence,  or  is  based  on  conjecture, 
a  new  trial  should  be  granted.— Ingram  v.  Dun- 
ning, 159  P.  927. 

€=a72  (Okl.)  On  motion  for  new  trial  on  t]|^ 
ground  that  the  verdict  is  contrary  to  the  evi- 
dence, the  trial  eonrt  must  weigh  the  evidence.— 
White  V.  Dougftl,  169  P.  907. 
«=>72  (Okl.)  In  courts  of  record,  trial  judge 
must  either  approve  verdict  or  grant  new  trial, 
when  verdict  is  not  sustained  by  weight  of  evi- 
dence.— Horton  v.  Prague  Nat.  Bank,  169  P. 
930. 

<&=975(4)  (Wash.)  Under  Ram.  ft  Bal.  Code,  i 
399,  subd.  5,  concerning  new  trial  for  inadequate 
or  excessive  damages,  in  an  action  for  personal 
injuries  sustained  by  a  child  C  years  and  8 
months  old,  where  the  femur  of  the  left  leg  was 
broken,  causing  pain  for  several  weeks,  and  the 
cost  of  proper  care  was  $362,  held,  the  coart 
did  not  abuse  its  discretion  in  granting  plaintiff 
a  new  trial  on  the  ground  that  a  verdict  for 
$368  was  inadequate.— Jorgenson  v.  Crane,  159 
P.  796. 

(H)  Newly    Dlaeo-vercd    Bvideaee. 

4=»I04(1)  (Wash.)  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evi- 
dence which  is  merely  cumulative. — Shell  v. 
Svensson,  159  P.  1076. 

«=>I08(2)  (Wash.)' In  an  action  for  reforma- 
tion of  notes  and  a  mortgage,  where  the 
weight  of  tlie  evidence  was  dearly  that  plain- 
tiff understood  the  instruments  when  he  accept- 
ed tbein,  be  was  not  entitled  to  new  trial  for 
newly  discovered  evidence  that  he  could  not 
read  or  write  Bngllsh. — Conrada  t.  Green,  169 
P.  102. 

HI.   PBOOEEDIKOS   TO   PBOOUBE 
HEW   TBIAIb 

€=>  128(5)  (OkL)  A  motion  for  new  trial,  as- 
signing as  grounds  that  verdict  was  unsupported 
by  evidence  and  is  contrary  to  weight  thereof, 
authorizes  trial  court  to  set  aside  verdict  wliich 
is  contrary  to  weight  of  evidence. — Horton  v. 
Prague  Nat  Bank,  159  P.  930. 
i&=3l47  (Cal.App.)  An  affidavit  which  merely 
states  tliat  a  certain  witness  did  not  testify,  as 
counsel  for  plaintiff  understood  she  would  tes- 
tify, and  that  she  had  made  statements  incon- 
sistent with  her  testimony,  held  to  show  no 
f round  for  granting  a  new  trial. — Uaskill  v. 
'acific  Electric  Ry.  Co.,  159  P.  200. 
$=9 1 50(2)  (Cal.App.)  An  affidavit  by  counsel 
for  plaintiff  that  he  had  discovered  evidence 
which  would  establish  a  particular  fact,  but 
which .  did  not  state  Trbat  particular  evidence 
would  be  procured  upon  that  point,  was  insuf- 
ficient to  call  for  a  new  trial— iSaskill  v.  Pacific 
Electric  Ry.  Co.,  159  P.  200. 
®=>I50(4)  (Cal.App.)  An  affidavit  in  support 
of  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  was  insufficient 
where  it  did  not  appear  therefrom  whether  the 
witness  had  communicated  her  knowledge  to 
counsel  during  the  progress  of  the  trial  or 
thereafter.— Gaskill  v.  Pacific  Electric  Ry.  Co., 
159  P.  200. 

€=>I5S  (OkL)  Where  motion  for  new  trial  was 
filed  within  three  days  after  verdict,  but  was  not 
disposed  of  at  that  term,  court  did  not  lose  ju- 
risdiction, and  might  dispose  of  motion  at  follow- 
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iac  term.— Horton  t.  Prarae  Nat  Bank,  160  P. 

<S=>I63(2)  (Cal.App.)  Written  order,  panting 
defendant's  motion  for  new  trial  on  various 
grounds,  including  insufficiency  of  evidence  to 
sustain  findings,  which  sets  out  certain  argu- 
ment, the  opinion  of  the  court  upon  one  question 
of  law  involved,  must  be  treated  as  general,  and 
it  must  be  assumed  that  the  court,  not  having 
expressly  limited  its  order  to  other  definite 
pounds,  ma}  have  granted  the  motion  for  insuffi- 
ciency of  evidence.— Brode  v.  Clark,  159  P.  1048. 

NEXT  FRIEND. 

8«e  Infants,    <8=>77. 

NOMINATION. 

See  Elections. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Animals^  «s»14^;  Appeal  and  Error,  «=» 
411-430;  Bills  and  Notes,  «S9843,  306 ;  Chat- 
tel Mortgages,  «s>149,  160 ;  Fraudulent  Con- 
veyances, <8=s>156,  282,  301;  Guaranty,  «=» 
7;  Insurance,  ^=3229;  Landlord  and  Ten- 
ant, «=994;  Mechanics'  Liens,  ^=>9d,  271; 
Mortgages,  «es>1S4;  Municipal  Corporations, 
«=>980;  Principal  and  Surety,  4s»128 ;  Sales, 
«=»81;  Street  Railroads,  «=>S6;  Taxation, 
«=>36.S;  Trial,  €=»6;  Vendor  and  Purchaser, 
<8=»231,  299. 

NUISANCE. 

n.   P1TBLIO  IfXTIBANOES. 
(C)  Abatemeat   and  Injnnctton. 

«=>8q  (CalApp.)  Where  threatened  acts,  It 
committed,  in  addition  to  being  indictable,  will 
constitute  a  public  nuisance,  equity  may  enjoin 
them  to  prevent  injury  which  will  result  from 
their  maintenance  thereof.— Weia  v.  Superior 
Court  of  San  Diego  County,  169  P.  464. 

The  act  of  causing  women  to  exhibit  their 
naked  persons  to  the  public  for  a  general  Ad- 
mission fee,  although  a  crime,  is  so  detrimental 
to  ijublic  morals  and  offensive  to  the  senses  as 
to  constitute  a  public  nuisance,  and  may  be 
restrained    by    injunction.— Id. 

NURSES. 

See  Hoapitals,  «b»8. 

OBJECTIONS. 

See  Appeal  and  Error,  «=>185-242:  Criminal 
Law,  <g=>6J)5.  1036.  1038;  Municipal  Corpo- 
rations, ®=»488,  489;  Pleading,  «=408-422: 
Trial,  <S=>84. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «39ll7, 171. 

OBSCENITY. 

See  Nuisance,  4=980. 

OBSTRUCTIONS. 

See  Waters  and  Water  Courses,  «s>119. 

OFFICERS. 

See  Arrest;  Banks  and  Banking,  4=»64;  Coun- 
ties, ^=365;  District  and  Prosecuting  Attor- 
neys, ®=>2;  Garnishment,  4=s>63;  Judges; 
Justices  of  the  Peace:  Mandamus,  «=>63- 
101;    Public  Service  Commissions;    Beceiv- 


er« ;  Schools  and  School  Districts,  «=963; 
States,  «=>27,  67;  Statutes^|=»125 ;  Wa- 
ters and  Water  Courses,  «=s>227. 

I.  APFOUTTBCEITT,      QUAZJFIOATIOH, 

AND  TENUBE. 

(V)  Terat  of  Ofllee,   Taeaaeloa,  aaA  Hold- 

Inv  Over. 

«=>55(1)  (Cal.App.)  PoL  Code,  I  879,  providing 
that  officers  must  continue  to  act  after  their 
term  has  expired,  nntil  their  successors  are  quali- 
fied, does  not  prevent  a  vacancy  from  existing 
upon  the  filing  of  a  resignation  which  may  be 
at  once  filled  by  the  appointing  power. — People 
v.  Marsh,  150  P.  lOL 

(G)  Rcslarnattoa,  Bnapenalon,  or  RoaioTsl. 

«=:»6I  (Cal.App.)  Prior  to  enactment  of  Const 
art  28,  |  1,  emiK>wering  recall  of  officers,  the 
Legislature  had  power  to  provide  for  the  re- 
call.—Wigley  v.  South  Joaquin  Irr.  Diet,  1S9 
P.  986. 

Const  art  4,  {  18,  providing  for  impeachment 
of  certain  officers,  does  not  deprive  the  Legis- 
lature of  power  to  provide  also  for  their  re- 
call.—Id. 

As  Const,  art  23,  {  1,  as  to  recall  of  specified 
officers  is  not  a  grant  of  power  to  the  Legisla- 
ture, it  will  not  be  held  to  remove  from  th« 
Legislature  the  power  to  pass  acts  for  removal 
of  public  officers.— Id. 

4=>7I  (Wash.)  An  officer  holding  for  a  term 
is  not  subject  to  removid  by  arbitrary  will  of 
the  executlTe,  although  an  appointee — Stata  v. 
Superior  Court  of  Pierce  County,  159  P.  84. 

m.   BIGHTS,  POXTERS.  DITTIES,   AND 
tlABIXITIES. 

9=>94  (Or.)  The  right  of  an  officer  to  demand 
expenses  incurred  by  bim  in  the  performance 
of  official  doty  must  be  found  in  the  Constitn-  • 
tion  or  the  statute  conferring  it  either  directly 
or  by  necessary  implication;  and  a  private  dti- 
sen  cannot  have  any  greater  right — Mackenzie 
V.  Donglas  County,  159  P.  625. 
«=>I00(1)  (Cal.)  The  Legislature  may  cban^ 
the  mode  of  compensation  of  an  officer  after  his 
election,  from  fees  or  per  diem  to  salary,  but 
cannot,  in  view  of  Const,  art  "U,  I  9,  increase 
bis  compensation.— Galeener  v.  Honeycutt  159 
P.  595. 

St  1915,  p.  1040,  amending  Pol.  Code,  i  4271, 
as  to  compensation  of  supervisors,  does  not  in- 
fringe Const,  art  11,  f  U,  prohibiting  increase 
in  compensation  of  county  officer  during  term. — 

No  express  finding  by  the  Legislature  that  an 
act  does  not  increase  compensation  of  county 
officers  is  necessary  to  validate  the  act.— Id. 

Although  St  1915,  p.  1040,  as  to  compensa- 
tion of  supervisors,  in  terms  applied  to  all  in- 
cumbents, the  mere  fact  that  two  of  six  mem- 
bers were  elected  under  an  earlier  statute  at  a 
lower  compensation  does  not  invalidate  the  act 
under  Const,  art  11.  {  9,  prohibiting  increase 
of  compensation  during  term,  nor  prevent  ap- 
plication of  the  act  to  competent  parties;  the 
disability  being  personal. — Id. 
«=>I00(1)  (Wash.)  Laws  1915,  p.  857,  subject- 
ing to  garnishment  the  earned  salary  of  county 
officers,  held  not  to  diminish  his  compensation 
contrary  to  Const,  art  11,  {  8. — Hanson  v. 
Hodge,  159  P.  388. 

«=»I00(2)  (CaLApp.)  Under  <3onst  art.  11,  I  9, 
a  township  Justice  of  peace  lield  an  "officer," 
an  increase  in  whose  pay  during  his  term  of 
office  was  forbidden,  so  that  he  could  not  re- 
cover additional  compensation  provided  by  Act 
Aug.  8,  1915  (St  1915,  p.  1029),  effective  after 
his  term  of  office  had  commenced.— Cox  v.  Je- 
rome, 159  P.  884. 

€=>I03  (Or.)  Acts  conferring  statutory  power* 
on  an  officer  are  strictly  construed.— Maekenxie 
V.  Douglas  County,  169  P.  625. 
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OPENING. 

See  Judcment,  «s9l48-168. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «a»484;  Bridenoe,  «s»488- 
668. 

OPTIONS. 

See  Brokers,  «931;  Sales,  «s»24,  71,  81 ; 
.  Spedfie  Perfonaanee,  4=>57. 

ORDERS. 

See  Master  and  Servant,  «s>286 ;  Pttblic  Serr- 
iee  Commissions,  ^9 19. 

ORDINANCES. 

See  Munidpal  Corporations,  ^=>12Q. 

OVERDRAFTS. 

See  Banks  and  Banking,  «a»21. 

PARDON. 

See  Criminal  Law,  «=3ll83. 

PARENT  AND  CHILD. 

See  Adoption;  Bastards;  Death,  «=>91;  De- 
scent and  Distribution :  Divorce,  «=>303,  812; 
Guardian  and  Ward;  Habeas  Corpus,  «=986; 
Infants. 

<S=3l7(l)  (Wash.)  8  Rem.  &  Bal.  Cod^  |  6883, 
sabd.  1,  providing  that  every  person  who:  EHrst, 
having  a  dependent  child  under  age  of  16  years, 
deserts  such  child  with  intent  to  abandon  it; 
second,  wiHfnlly  omits,  without  lawful  excuse, 
to  furnish  necessary  food,  clothing,  shelter,  or 
medical  attendance— shall  be  guilty  of  a  gross 
misdemeanor,  defines  the  offenses  disjunctively, 
and  must  be  read  as  if  "or"  occurred  between 
the  subdivisions.— State  v.  Gipaon,  159  P.  792. 

PARI  MATERIA. 

See  SUtntes,  «s»224,  225. 

PARKS. 

See  ESminent  Domain,  9=347. 

PAROL  EVIDENCE 

See  Evidence,  <S=>397-46a 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Ai>peal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  vanons  apedfic  topics. 

V.  BEFEOTS.  OBJIiOTIOirS,  AHD 
AMENDMENT. 

«=s>95{l)  (Okl.)  Under  Bev.  Laws  1910,  t  4768, 
forbidding  change  of  title  of  cause,  docs  not 
conflict  with  section  4790,  authorizing  amend- 
ment as  to  parties.— Zahn  v.  Obert,  159  P.  298. 

PARTITION. 

H.  ACTIONS    FOB    PARTITION. 

(B)  ProeeedlnKa   and  Relief. 

4=»S3  (Cal.)  In  partition  snit  bj  plaintiff 
against  tenants  in  common  with  him  of  land 
and  a  well  and  pumping  plant,  appointment  of 
receiver  "Acid  not  justified  by  facts  that  plain- 
tiff bad  laud  needing  irrigation,  that  his  only 
source  of  water  was  the  well  and  pump  and 
that  the  owners  of  the  plant  could  not  agree 
on  its  operation. — Beas  v.  Clemcnce,  159  P. 
432. 
A  receiver  may  be  appointed  in  a  partition 


snit  whenever  facta  appear  which  Justify  such 
appointment— Id. 

PARTNERSHIP. 

See  Bankruptcy,  «s3ie5;    Shipping,  «r920L 

I.  THE  REXATION. 
(C>  Bvldeaoe. 

®=>44  (Okl.)  The  burden  of  proving  partner- 
ship is  upon  tlie  party  alleging  iL — Moning  Dry 
Goods  Co.  v.  Wiseman,  159  P.  259. 

A  presumption  of  partnersliip  arises  from  the 
use  of  a  firm  name.— Id. 

^s>5S  (Okl.)  In  action  against  alleged  part- 
ners, evidence  of  written  agreement  of  partner- 
ship ia  prima  facie  proof  of  partnership.— Mon- 
ing Dry  Goods  Ca  V.  Wiseman.  159  P.  250. 

Partnership  is  prima  facie  proved  by  evi- 
dence that  defendants  share  in  profits  pursuant 
to  agreement,  that  they  have  described  them- 
selves as  partners  in  a  writing,  or  by  evidence 
of  common  management  and  profit.— Id. 

m.  MUTtTAXi  BXOHTS,   DUTIES,  AND 

XXABIUTIES  OF  PARTNERS. 

(B)  IndlTldaal  Tranaaatloiu. 

«s3>95  (Wash.)  The  fiduciary  relationship  exist- 
ing between  partners  ceases  to  exist  when  they 
undertake  negotiations  for  the  sale  or  purchase 
of  each  other's  interest,  in  the  absence  of  a 
showing  that  the  complaining  partner  was  not 
sui  juria  or  had  a  right  to  rely  on  the  other 
partner.— Eilmore  v.  McGonaghy,  168  P.  108. 

IV.   RIGHTS   AND   MABHITIEB   AS 
TO  TlSCOtD  PERSONS. 

(B)  Rmtare  uid  Bxteat  of  Firm  Uabllltles. 

®=>I6S  (Or.)  Joint  notea,  on  their  face  pur- 
porting to  be  obligations  of  partnership  and  of 
individual  partners,  were  intended  to  give  hold- 
er, not  only  security  afforded  by  partnership  as 
such,  but  security  of  individual  partners.—An- 
derson  v.  Stayton  State  Bank,  159  P.  1033. 

(C)  AppIioaUon    of    AMets    to    UablUtlea. 

^al78  (Or.)  Individuals  constituting  partner- 
ships signing  joint  and  several  notes,  were 
jointly  and  severally  liable,  so  that  payee  might 
look  to  the  partnership  estate  for  payment, 
where  notes  arose  out  of  partnership  indebted- 
ness.—Anderson  T,  Stayton  State  Bank,  158  P. 
1033. 

9=>I85  (Or.)  Partners  signing  joint  and  several 
notes  were  jointly  and  several^  liable  so  that 
payee  might  look  to  their  individual  assets  for 
payment.- Anderson  v.  Stayton  State  Bank,  160 
P.  1033. 

€=9 1 87  (Or.)  A  partnership,  debt  is  primarily 
the  obligation  of  partnership,  and  secondarily 
the  obligation  of  individual  partners,  and  there- 
fore liability  of  individual  is  contingent,  and 
partnership  assets  must  be  exhausted  before 
he  is  obliged  to  pay  out  of  his  own  estate.— An- 
derson V.  Stayton  State  Bank,  159  P.  1033. 

(D)  AottOBa  l>7^  or  Avalnat  Flrma  or  Par;!- 


«=>204  (Wash.)  Under  Rem.  &  Bal.  Code,  I 
241,  the  answer  stating  "come  now  defendants 
R.  and  C.  as  a  member  of  tbe  firm  of  D.  &  0>., 
and  not  otherwise,"  held  there  was  a  general 
appearance  by  C,  not  only  as  a  partner,  but  an 
individual. — National  Union  Fire  Ins.  Co.  of 
Pittsburg  V.  Dickinson,  159  P.  126. 
«=>2I8(3)  (Okl.)  The  questions  of  the  exist- 
ence of  the  partnership,  the  purchase  of  goods, 
and  whether  plaintiff  had  knowledge  of  dissolu- 
tion of  partnership  under  Kev.  Laws  1910,  {| 
4462,  4463,  are  for  the  jury. — Moning  Dry 
Goods  Co.  V.  Wiseman,  159  P.  259. 
The  existence  of  a  partnership  when  doubt- 
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fal  is  for  the  Jury,  and  the  coart  should  not 
nonsuit  or  direct  a  verdict— Id. 
*=»2I9(3)  (CaLApp.)  Under  Code  Cir.  Proc  t 
678,  though  the  complaint  allege  the  contract  to 
be  partnership- obligation  of  defendants,  it  may 
be  proved  the  individual  obligation  of  one  of 
them,  and  recovery  had  of  him. — McNeil  T. 
Kredo,  159  P.  818. 

Vn.  DISSOIitTTION,    SETTLEMENT, 

Airo   ACOOVNTINO. 

(A)  Oaoaea  of  Ulsaolmttoa. 

^=3259  (Okl.)  Where  it  is  shown  that  a  part- 
nership existed,  it  will  be  presumed  to  contin- 
ue in  the  absence  of  testimony  to  the  contrary. — 
Moning  Dry  Goods  Co.  v.  Wiseman,  159  P.  259. 

(O)  Dlatrlbntion  anfl  Bettleaiciit  Between 
Partner*  nud  Tlietr  RepreaentatlTea. 

®=>3II(5)  (Wash.)  Where  partners  have  an 
equal  opportunity  to  know  the  condition  of  the 
business  when  one  sells  his  interest  to  the  oth- 
er, the  failure  of  purchaser  to  investigate  the 
condition  of  the  business  is  negligence  and  re- 
lief will  not  ordinarily  be  granted  for  mistake* 
in  such  transaction. — Elmore  v.  McConaghy, 
150  P.  108. 

Fraud  or  mistake  is  snfficient  ground  for  set- 
ting aside  a  partnership  settlement  and  retak- 
ing the  account, — Id. 

Before  opening  a  p«rtnership  settlement, 
whether  for  fraud  or  mistake,  the  sped&c  ac- 
tions of  fraud,  or  the  particular  mistakes,  must 
be  shown  by  clear  and  satisfactory  proof. — Id. 

A  partnership  settlement  wherein  one  partner 
purchased  the  interest  of  another  will  not  be 
set  aside  merely  because  of  mistake  resulting 
from  reliance  by  one  partner  on  an  inventory 
prepared  by  the  bookkeeper  of  the  firm,  in  the 
absence  of  a  showing  of  collusion  between  the 
bookkeeper  and  the  other  partner. — Id. 

(D)  Actions  for  DiiiBoIntlo>  and  Aeoonat- 
Inc 

«s»334  (Wash.)  In  an  action  on  notes  given  in 
a  partnership  settlement  by  one  partner  in  pay- 
ment of  the  interest  of  the  other,  the  court 
properly  refused  to  set  off  credits  due  the  de- 
fendant under  such  settlement,  where  owing  to 
the  unSnished  nature  of  the  items  a  complete 
adjustment  was  impossible. — £<imors  T.  M<K>>a- 
Bghy,  159  P.  108. 

PART  PAYMENT. 

See  Accord  and  Satisfaction. 

PASSENGERS. 

See  Oairiers,  <gs>214-S46. 

PATENTS. 

See  Public  Lands,  «=>110. 

PAYMENT. 

See  Accord  and  Satisfaction;  Adverse  Posses- 
sion, «s>94;  Appeal  and  Error,  «=»158,  162; 
Compromise  and  Settlement:  Inenrance,  4=> 
349,  860;  Landlord  and  Tenant,  «=>213; 
Principal  and  Agent,  «=3l05.;  Principal  and 
Surety,  «=3ll7 ;  Subrogation ;  Taxation,  «=» 
631;  Tender ;  Vendor  and  Purchaser,  9=>nO, 
17& 

X.  KEQXnSITEB  AND  8UFFIOIENOT. 

«=»22  (Wash.)  Where  tender  of  rent  In  the  form 
of  a  check  was  not  refused  because  it  was  not 
made  in  cash,  the  landlord,  in  his  action  for  a 
forfeiture  coald  not  claim  that  the  tender  should 
have  been  made  in  money  and  not  by  check.— 
Moore  t.  Twin  City  loe  &  Cold  Storage  Co.,  169 
P.  779. 

IX.  APPLICATION. 

$=s>39(l)  (Wash.)  The  holder  of  several  notes 
secuxea  by  insurance  policies  as  collateral,  on 


payment  of  the  poUdss,  maj  apply  the  proceeds 
as  he  chooses  to  any  of  the  notes,  in  the  ab- 
sence of  contract  to  the  contrary.— American 
Sav.  Bank  &  Trust  Co.  v.  Munson,  169  P. 
1195. 

IV.  PLEADZNO,  ETIDBNOB,  TBIAI^ 
AND  REVIEW. 

®=»59  (Okl.)  Payment  is  an  affirmative  defense, 
and  most  be  expressly  pleaded,  not  being  avail- 
able under  a  general  denial.— Standard  Fashion 
Co.  T.  Joels,  159  P.  846. 

®=>65(1)  (Okl.)  Payment  ia  not  presumed.— 
Standard  Fashion  Co.  ▼.  Joels,  159  P.  84C. 
®=>65(6)  (Okl.)  When  antecedent  existence  of  a 
debt  is  shown,  the  burden  of  proving  payment  is 
upon  the  debtor.-^Standard  Fashion  Co.  v.  Joels, 
150  P.  846. 

V.  RECOVEBV  OF  PATICENTS. 

€=a87(2)  (Or.)  A  payment  voluntarily  made  in 
the  dischgirge  of  a  note  and  mortgage,  cannot 
be  recovered,  although  the  note  and  mortgage- 
were  procured  by  duress,  consisting  of  threats 
of  imprisonment— Baldwin  Co.  t.  Savage,  169 
P.  80. 

PENALTIES. 

See  Master  and  Servant,  ^s»121. 

PENSIONS. 

See  Infants,  <sal2V&;  Municipal  CorporatlonSL 
«=a220. 

PERSONAL  INJURIES. 

See  Carriers,  «=>292-^46;  Damages,  €=3132, 
169,  185,  216 :  Electricity ;  Evidence,  €=>512, 
528;  Hospitals,  ^=>8;  Master  and  Servant, 
^=s»86-4lf;  Negligence;  New  Trial,  @=>'!5; 
Railroads,  «=3265-301;  Street  Bailroads,  «=> 
114;    Sunday,  «s>26. 

PERSONAL  PROPERTY. 

See  Property. 

PETITION. 

See  Highways,  «S3107 ;  Pleading,  «5>53 ;  Stat- 
utes, «=935.^. 

PHOTOGRAPHS. 

See  Evidence.  «s>S69,  380. 

PHYSICAL  EXAMINATION. 

See  Bape,  «=>4a 

PHYSICIANS  AND  SURGEONS. 

See  Compromise  end  Settlement,  ^»8;  EM> 
dencc,  $=>528;  Jury,  «s»10,  14;  Witnesses, 
«=»211. 
e=>2  (Wash.)  Statutes  relating  to  practice  ot 
medicine  are  within  the  police  power  ot  the  I-eg- 
islature,  and  not  in  violation  of  any  constitution- 
al provision.— State  Board  of  Medical  Exami- 
ners V.  Harrison,  159  P.  760. 
«=>2  (Wash.)  Bern.  &  BaL  Code,  I  8397%,  subd. 
3,  as  to  deceitful  medieal  advertising,  held  not 
unconstitutional  as  so  vague  and  uncertain,  as 
to  leave  determination  to  arbitrary  personal 
opinion  of  the  medical  board.— State  Board  of 
Medical  Examiners  r.  Hacy,  169  P.  801. 
^s>6(l)  (Idaho)  A  chiropractor,  who .  charges 
compensation  for  his  services  as  such,  is  not 
thereby  engaged  in  the  practice  of  medicine  and 
surgei7  as  defined  in  Bev.  Codes,  |  1353. — State 
V.  iHte,  159  P.  1183. 

«=9ll(l)  (Wash.)  Bern.  &  Bal.  Code,  ||  8397. 
8S97V^,  providing  for  revocation  of  i^hysician's 
license,  is  a  valid  enactment,  whether  it  states  a 
rule  of  substantive  law  or  rule  of  evidence.— 
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State  Board  of  MeAoal  Ezaminen  t,  Harrison, 
169  P.  769. 

Under  Rem.  &  BaL  Code,  {  8397,  providiBg 
tor  revocation  of  licenae  to  practice  jmedidne 
on  showing  of  unprofessional  conduct,  there  is 
no  discretion  in  a  board  of  examiners  if  oonvic- 
tion  of  offense  involving  moral  turpitude  Is 
shown.— Id. 

Rem.  &  Bal.  Code,  H  8397,  8397^,  providing 
for  revocation  of  license  to  practice  medicine  on 
showing  conviction  of  offense  Involving  moral 
turpitude,  the  term  "moral  turpitude"  is  not  so 
vague  and  uncertain  as  to  render  the  law  unrea- 
sonable and  void. — Id. 

e==>  1 1  (3)  (Wash.)  Where  the  record  fails  to  show 
that  sufficiency  of  a  complaint  before  the  medical 
examiners  for  revocation  of  license  was  challeng- 
ed before  the  board  or  on  appeal  to  the  superior 
court,  it  must  be  given  a  liberal  cOnstructioD  to 
•ostain  the  judgment. — State  Board  of  Medical 
Examiners  t.  Macy,  159  P.  801. 

Complaint  for  revocation  of  physician's  license. 
In  statutory  words  of  Rem.  &  BaL  Code,  { 
8S97V&,  though  indefinite,  but  supplemented  by 
stipulation  filed  on  appeal  to  the  superior  court, 
serving  as  bill  of  particulars,  held  suiBcient  to 
support  revocation,  in  the  absence  of  attack  be- 
fore the  board  or  in  the  superior  court. — Id. 

<=»  1 4(1)  (Mont.)  Where  two  physicians  are  em- 
ployed on  the  same  case  and  by  agreement  divide 
the  services  between  them,  each  is  bound  to 
furnish  ordinary  professional  care  and  skill  and 
give  his  best  personal  attention.-^Stoke6  ▼. 
Long,  ISO  P.  28. 

$=>16  (Mont)  A  physician,  recommending  dur- 
ing his  temporary  absence  another  physician 
with  whom  ne  is  not  financially  connected,  is 
sot  liable  for  the  latter's  negligence  or  want  of 
skill.— Stokes  v.  Long,  159  P.  28. 

Where  two  physicians  are  employed  on  the 
same  case  and  by  agreement  divide  the  serv- 
ices between  them,  one  is  liable  for  negligent 
errors  by  the  other  which  he  observed  or  could 
have  observed. — Id. 

Where  a  physician  calls  in  another  to  assist 
in  treating  a  broken  leg  and  giyes  the  latter  ex- 
clusive charge  of  the  case  only  after  he  leaves 
temporarily,  and  the  treatment  of  the  les  is 
vicious  from  the  'start,  the  first  physician  is 
Iiable.-Id. 

«=»I8(4)  (Mont)  A  eom'plaint,  alleging  in  tra- 
versable form. the  acts  er  omissions  of  defend- 
ant physician  on  which  recovery  was  sought, 
showing  they  occurred  through  defendant's  neg- 
ligence, held  sufficient,  under  Rev.  Codes,  { 
6532.— Stokes  v.  Long,  158  P.  28, 
€=>I8(7)  (Mont)  In  malpractice  action  for 
treatment  of  broken  leg,  evidence  of  the  cost  of 
an  operation  that  would  mimmise  the  suffering 
due  to  plaintiff's  condition. at  time  of  trial  was 
admissible.— Stokes  v.  Long,  159  P.  2a 

Evidence  of  treatment  by  associated  physician 
for  several  weeks  after  defendant  had  left  town 
was  competent  to  inform  the  jury  that  the 
course  of  treatment  approved  by  defendant  was 
continued  without  change. — Id. 
«=>I8(9)  (Mont)  In  malpractice  action,  evi- 
dence of  the  injury,  treatment,  and  results  held 
to  make  a  case  for  the  jury, — Stokes  v.  Long, 
159  P.  28. 

PLEA. 

See  Criminal  Law,  «a>279-^l. 

PLEADING. 

See  Judgment,  «=>94,  251,  282. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  spedSc  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 


I.  FORK  AKD  AVLBQAVtOWa  ZX 
OEREBAtk 

«s>B(2)  (Okl.)  Defendant's  petition  to  vacate 
judgment,  averring  that  he  has  a  good  defense, 
as  idiown  by  bis  answer  on  file  in  the  cause,  but 
not  making  sndi  answer  a  part  of  the  petition, 
is  insufficient  as  stating  a  mere  legal  conclusion. 
—Tracy  v.  State,  159  P.  496. 
4f=>9(,8)  (Wash.)  In  action  against  husband  and 
wife,  an  allegation  that  when  the  wife  gaVe  the 
note  she  was  acting  for  herself  and  the  com- 
munity, is  mere  legal  conclusion. — Balkema  v. 
GroUmund,  169  P.  127. 

4=3 1 1  (Gal.)  In  action  to  set  aside  transfers  of 
personalty,  amendment  introducing  allegations 
as  to  transfers  of  realty  to  show  conspiracy  to 
defraud  held  properly  excluded  as  merely  evi- 
dentiary.—Scholle  V.  -FinneU,  169  P.  1179. 
<Ssa34(7)  (Wash.)  Where  defendants  jointly  an- 
swered a  complaint  and  proceeded  to  trial  on 
the  merits,  the  complaint  will  not  be  narrow- 
ly scanned  on  appeal  for  defects  in  stating  a 
cause  of  action.— Jensen  v.  Kohler,  159  P.  978. 

n.   DEOULSATION.    0OMFI.ArNT,   PE> 
TI'nOH.   OB    STATEMENT. 

<S^53^)  (CaL)  The  pleader  may  set  forth  the 
same  cause  of  action  in  varied  and  inconsistent 
counts  with  strict  legal  propriety,  as  a  cause 
for  fraud  and  misrepresentation  and  for  du* 
ress.— Tanforan  v.  Tanforan,  169  P.  709. 

m.   FUIA  OR  AHSWEB,  CBOS8-OOK. 

PLAINT.  AND  AFFIDAVIT 

OF  DEFENSE. 

(O)  Tnrveraea  or  Denials  and  Admlnaiona, 

4=9 126  (Cal.)  In  action  to  enforce  a  stockhold- 
er's liability,  answers  to  allegation,  of  com- 
plaint that  when  the  liability  was  incurred  the 
totid  subscribed  stock  of  the  company  was  19,- 
159  shares,  heH  evasive  and  not  good  traverses 
and  admitted  the  allegation  of  the  complaint 
—Provident  Gold  Mining  Co.  v.  Haynes,  159  1*. 
166. 

(D)  Blatter  in  Avoldanee. 

<s3(36  (Or.)  Defendant  county,  having  denied 
approval  of  water  master's  claims  for  services, 
a  further  answer  that  the  claims  were  condi- 
tionally approved,  but  wrongfully  filed  contrary 
to  the  conditions,  is  demurrable;  such  matter 
being  admissible  under  general  denial. — ^Brew- 
ster V.  Crook  County,  169  P.  1031. 

(B)  Set-Off,  Ooamterclaiai,  and  Crosa-Com- 
plalnt. 

^=9 142  (Or.)  In  an  action  on  notes,  a  counter- 
claim alleging  that  notes  were  procured  by  false 
representations,  but  not  alleging  that  plaintiffs 
ofScer  who  made  the  false  representations  was 
then  acting  within  the  scope  of  his  authority, 
held  not  to  state  a  defense.— Meadow  Valley 
Land  &  Investment  Co.  v.  Manerud,  159  P.  659. 

TV.  BEPUOATIOR  OB  BEPI,T  AND 
SUBSEQUENT  PUSADINOS. 

«=9l72  (OU.)  Under  Rev.  Laws  1910,  {  6005, 
defendant  cannot  complain  that  on  the  day  of 
trial  plaintiff  was  allowed  to  file  reply  to  answer. 
—Sulzberger  ft  Sons  Co.  of  Oklahoma  v.  Strick- 
land, 159  P.  8S3. 

«S3>I80(2)  (UUh)  Where  plaintiffs  sued  on  a 
railroad  excavation  contract,  they  could  not 
enlarge  their  complaint  by  alleging  an  extra  pay 
agreement  in  the  reply. — Straw  v.  Temple,  159 
P.  44. 

V.  OEMUBBEB  OB  EXCEPTION. 

«ep204(8)  <Cal.App.)  A  count  as  a  whole,  on  at 
least  one  ground  of  negligence,  stating  sufficient 
facts,  is  good  against  a  general  demurrer,  though 
insufficient  <m  another  ground  attempted  to  be 
set  up.— Poor  v.  W.  P.  Puller  &  Co.,  159  P.  238. 
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«s»2l4(8)  (Okl.)  A  demurrer  admha  the  alkga- 
tions  of  the  petition  only  for  the  purpose  of 
testintr  the  demurrer.— Buell  ▼.  U-Par-har-h^, 
159  P.  507. 

$=9216(1)  (CaLApp.)  On  bearing  on  demurrer, 
the  court  cannot  determine  whether  its  allega- 
tions  are  true,  nor  does  Code  Civ.  Proc.  {  1875, 
8ubd.  3.  permit  the  court  on  demurrer  to  notice 
judicially  as  against  allegation  in  complaint, 
that  no  final  receipt  ever  issued  from  the  land 
office  for  the  land  in  controTeray.— C!olm  v, 
FranciB,  169  P.  237. 

VI.  AHENDES   AND   SUPPLEMEITTAZ 
PrEADIHOS  AMD  BEPI.EADEB. 

«=3236(3)  (Okl.)  It  is  no  abuse  of  discretion  to 
permit  amended  reply,  which  does  not  change 
issues,  to  be  filed  before  .final  judgment.— Bly 
V.  Poole,  159  P.  511. 

«=>236((9  (Wash.)  In  action  by  trustee  ft>r 
corporation  to  recover  balance  of  money  collect- 
ed by  defendant,  denial  of  defendant's  request  to 
amend  to  put  in  issue  a  claim  for  services  ren- 
dered, already  known  to  the  trustee,  in  view  of 
liberal  rule  as  to  amendments  imposed  by  Rem. 
&  BaL  Code,  J  303,  held  an  abuse  of  discretion. 
—Jensen  v.  Kohler,  159  P.  978. 
€=3237(1)  (Utah)  If  evidence  is  received  with- 
out objection  upon  a  claim  which  should  have 
been  pleaded,  the  complaint  may  thereafter,  by 
leave  of  the  court,  be  amended  to  conform  to  the 
proof.— Straw  v.  Temple,  159  P.  44. 
€=»248(4)  (CaLApp.)  Changing  a  complaint  up- 
on a  note,  by  amendment,  to  one  for  goods  sold 
and  delivered,  does  not  set  up  a  different  and 
new  cause  of  action  where  the  note  was  riven 
for  the  goods.— Roullard  v.  Gray,  159  P.  467. 
€=>248(16)  (Cal.)  In  action  to  set  aside  trans- 
fers of  personalty,  amendment  to  complaint,  con- 
strued as  attempting  to  attack  conveyances  of 
realty,  was  properly  excluded  as  setting  forth 
new  and  distinct  cause  of  action.— Scholle  T. 
Finnell,  159  P.  1179. 

<S=248(17)  (Cal.)  In  action  by  landowner  pray- 
ing that  a  water  company  be  directed  to  supply 
him  with  water  sufficient  for  160  acres,  to  use 
at  will  on  any  part  of  his  200  acres,  without 
designation  of  a  specific  tract,  cause  of  action 
stated  in  original  complaint  held  same  as  that 
stated  in  second  and  amended  complaint,  though 
40-acre  tract  described  in  the  original  complaint 
for  which  defendant  refused  to  furnish  water 
was  different  than  that  described  in  second  com- 
plaint—Stone V.  Imperial  Water  Co.  No.  1, 
159  P.  164. 

®=>259  (Gal.)  Where  a  second  action  was  not 
between  the  same  parties  as  the  first,  the  court 
properly  refused  to  permit  a  defendant  to  amend 
another  defendant's  so-called  plea  in  abatement 
grounded  on  judgment  in  the  first  action,  un- 
der his  statement  that  he  was  "able  to  amend 
the  said  plea  in  abatement  and  state  facts  suf- 
ficient to  constitute  a  plea  in  abatement  to 
said  action."— Cobe  v.  Crane,  159  P.  587. 

XI.   MOTIONS. 

4S9343  (Okl.)  Where  the  petition  states  a  cause 
of  action  and  the  answer  alleges  no  new  matter, 
rendition  of  judgment  for  defendant  on  the 
pleadings  is  improper.— Leighton  v.  Crowell,  159 
P.  1119. 

€=»343(2)  (Okl.)  In  replevin,  answer  by  de- 
fendant, pleading  general  denial,  and  also  affirm- 
ative defense  admitting  execution  of  note  and 
mortgage  on  which  claim  for  possession  was  bas- 
ed, raises  question  of  fact,  so  that  judgment  on 
g leadings  is  improper.— Williams  v.  Gibson 
tros.,  169  P.  649. 
<=>347  (Okl.)  Where,  In  action  on  note,  the 
answer  admitted  ezecntion  by  several  defend- 
ants, and  oral  agreement  to  receive  a  fixed  sum 
as  defendant's  liability  and  payment  thereof 
and  a  reply  denied  allegations  of  answer  as  "in- 
consistent' with  petition,  motion  for  judgment 
on    the   pleadings   was   properly   denied   where 


no  mbtlbn  to  strike  wu  made.— I^imbert  r. 
Sloop,  169  P.  482. 

i»=»350(8)  (Utah)  Where  plaintiff  moves  for 
judgment  upon  Uie  pleadings,  the  answer  mnst 
be  construed  most  favorably  to  the  defendant. 
—Johnson  v.  Mountain  States  Telephone  & 
Telegraph  Co.,  159  P.  526. 
®=»355  (Or.)  It  is  proper  to  strike  a  pleading 
from  the  files  when  it  is  not  properly  verified. — 
Clark  v.  Olark,  159  P.  969. 
<8=>356(1)  (OkL)  If  amended  reply  is  filed  and 
defendant  is  not  prepared  to  proceed  with  trial, 
he  should  not  move  to  strike  amended  reply.— 
Bly  V.  Poole,  159  P.  511. 

«s>362(6)  (Okl.)  Where  plaintiffs  obtained  leave 
to  amend  petition  to  make  it  more  definite  and 
certain  and  the  amendment  fails  to  do  so,  the 
amendment  is  properly  stricken.— Long  ▼.  Mc- 
Farlin,  159  P.  653. 

^=>364(6)  (OkL)  In  petition  to  cancel  deeds  by 
full-blood  Indians  and  quiet  title  on  ground 
that  county  court  was  without  jurisdiction  to 
approve  the  deeds,  and  that  they  were  void  and 
not  supported  by  consideration,  allegations  that 
consideration  named  was  never  paid  held  sur- 
plusage and  nroperly  stricken. — ^Long  v.  McFar- 
lin,  159  P.  653. 

€=3369(1)  (Cal.)  Since  inconsistent  causes  may 
be  pleaded,  it  is  error  to  require  plaintiff  to  elect 
upon  which  he  will  rely,  bnt  plaintiff  can  pro- 
duce evidence  on  all  causes  set  forth,  and  it  is 
for  the  jur^  to  say  which  has  been  sustained, 
althongh  dSendant  may  move  (or  nonsuit  on  any 
cause  not  sustained  by  the  evidence.— Tanforan 
V.  Tanforan,  159  P.  709. 

9=>369(D  (Kan.)  Where  party  pleads  facts  con- 
stituting two  causes  of  action,  one  for  rescission 
of  contract  and  one  for  damages  for  breach  of 
warranty,'  it  is  proper  to  require  election  be- 
tween the  causes.— Muenzeumayer  v.  Hay,  ICKB 

XnX.  DEFECTS   AND   OBJECTIONS, 

WAIVEB,  AND  AIDEB  BT  VEB- 

DIOT  OB  JUDOMSNT. 

4s3>403(5)  (Cal.App.)  Contradictory  averments, 
or  statements  not  tt^e  in  complaint  in  mechan- 
ic's lien  action,  when  at  variance  with  findings, 
are  not  fatal  to  recovery,  where  answer  cures 
misstatements,  and  findinin  are  supported  by 
uncontradicted  evidence- Olaon-Mahoney  Lum- 
ber Co.  V.  Dunn«  Inv.  Co.,  159  P.  17& 

<S=>406(9)  (Cal.App.)  Although  the  complaint 
in  a  mechanic's  lien  action  failed  to  allege  that 
on  cessation  of  work  there  was  a  fund  subject 
to  lien,  trial  of  such  issue  without  objection 
cured  tne  defect. — Olson-Mahoney  Lumber  Co.  v. 
Dunne  Inv.  Co.,  159  P.  178. 
«s>406(9)  (Wash.)  Any  insuffideney  in  com- 
plaint in  not  alleging  that  certain  defendants 
had  in  their  possession  the  money  claimed  by 
plaintiff  as  trustee  was  cured  by  the  testimony 
of  another  defendant  that  he  had  collected  the 
money  and  turned  it  over  to  such  other  defend- 
ants.—Jensen  V.  Kohler,  189  P.  978. 
®=>4I7  (CaL)  Where  demurrer  to  complaint 
was  sustained  because  including  several  causes 
of  action  not  separately  stated,  and  plaintiff 
amepded  by  stating  sudi  causes  of  action  in 
separate  counts  and  went  to  trial  on  amended 
complaint,  he  waived  objection  that  demurrer 
was  improperly  sustained. — Pearson  ▼.  Parsons, 
159  P.  1173. 

®=>4I8(1)  (Okl.)  Defendant  who  files  answer 
within  time  granted  therefor  after  overruling  of 
demurrer,  waives  any  error  in  overruling  the 
demurrer.- Munson  v.  First  Nat  Bank  of  Ok- 
mulgee, 159  P.  486. 

«s»422  (OkL)  Rev.  Laws  1910,  |  4759,  provid- 
ing that  allegation  of  indorsement  on  written 
instrument,  not  met  by  verified  denial,  shall  be 
taken  as  true  may  be  waived  by  the  pleader's 
introducing  evidence  thereon.— -Spaulding  v. 
Thompson,  159  P.  609. 
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PLf  DGES. 

See  Corporations,  ®=»123. 
^=>25  (Wash.)  Any  act  of  a  creditor  by  whicb 
he  disregards  his  right  under  a  pledge  or  lien 
and  seeks  to  obtain  a  lien  by  other  means  will 
constitute  an  implied  waiver. — First  Nat.  Banx 
of  Everett  v.  Neilsen,  159  P.  113. 

Where  bank  held  insurance  policy  as  collater- 
al security  for  a  loan,  and  thereafter  instituted 
garnishment  proceedings  against  the  proceeds  of 
this  policy  and  others,  held,  it  thereby  waived 
its  equitable  lien  to  such  insurance  policy. — Id. 

Where  debtor  had  agreed  with  mortgagee  that 
all  insurance  policies  should  stand  as  security 
for  the  payment  of  the  mortgage  debt,  and  there- 
after pledged  such  policies  as  collateral  security 
to  plaintiff  bank,  held,  that  plaintiff  waived  its 
equitable  lien  to  the  proceeds  of  one  of  said 
policies  not  payable  by  its  terms  to  the  mort- 
gagee by  instituting  proceedings  against  the  pro- 
ceeds of  all  the  policies.— Id. 
•5>93  (Kan.)  Where  notes  are  indorsed  by  one 
bank  to  another  as  collateral  security  for  iredit, 
on  agreement  that,  if  unsatisfactory,  they  may 
be  returned,  a  delay  of  nearly  three  months  is 
not  unreasonable  as  a  matter  of  law,  though  in 
the  meantime  the  bank  obtaining  the  credit 
bad  gone  Into  receivership. — Northrup  Nat. 
Bank  v.  Tates  Center  Nat.  Bank,  1S9  P.  403. 
^=344  (Cal.App.)  Where  the  payee  pledged  a 
note  to  secure  a  smaller  amount  and  the  maker 
subsequently  paid  the  pledgee  and  got  posses- 
sion of  the  note,  the  payee  retained  a  general 
interest  in  tbe  note  for  the  balance  above  the 
amount  paid.— Hunt  v.  Glassell,  ISO  P.  227. 
4=351  (Cal.App.)  A  complaint  that  payee  pledg- 
ed a  note  to  a  creditor  who  sued  both  the 
maker  and  payee,  which  suit  tbe  maker  settled 
by  paying  the  pledgee's  claim,  was  not  de- 
murrable because,  implying  that. the  payee  join- 
ed in  the  settlement  and  consented  to  the 
note's  surrender  to  defendant  maker.— Hunt  v. 
Glassell,  159  P.  22T. 

^=355  (Wash.)  Evidence  held  to  warrant  the 
finding  that  collateral  was  given  to  secure  the 
entire  indebtedness  and  not  a  single  note. — 
American  Sav.  Bank  &  Trust  Co,  t.  Munson, 
150  P.  1196. 

POLICE  COURTS. 

See  Courts,  «s»41. 

POLICE  JUDGES. 

See  Justices  of  the  Peace,  «ss2,  la 

POLICE  POWER. 

See  Constitutional  Law,  «e981,  117. 

POLICY. 

See  Insurance. 

POLITICAL  PARTIES. 

See  Constitutional  Law,  9=368. 

POLITICAL  QUESTIONS. 

See  Constitudonal  Law,  «s>68. 

POLLING  JURORS. 

See  Trial,  «s>32S. 

POSSESSION. 


See  Adverse  Possession;  Intoxicating  Liqoors, 
«s>236;  Pledges,  <S=»33;  Quieting  Titie; 
Vendor  and  Purchaser,  «s3l57. 


POWER  COMPANIES. 

See  Eminent  Domain,  i8=9l91,  203. 


PRACTICE. 

F9r  practice  In  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREAMBLE. 

See  Injunction,  «=388 ;   Statutes,  «=»36%,  210. 

PRE-EXISTING  DEBT. 

See  Mortgages,  $=>155. 

PRE-EXISTING  INDEBTEDNESS. 

See  Corporations,   ®=3l23. 

PREFERENCES. 

See  Bankruptcy,  <&=»165,  168. 

PRELIMINARY  EXAMINATION. 

See  Criminal  Law,  «=a224,  23& 

PREMIUMS. 

See  Insurance,  «=3349,  860. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Ao- 
tions. 

PRESENTATION. 

See  Executors  and  Administrators,  4=3222. 

PRESUMPTIONS. 

See  Appeal  and  Error,  i&=3927-934;  Evidence, 
«=>^^;    Statutes,  <8s>212. 

PRICE. 

See  Salea,  4=9369 ;  Vendor  and  Purchaser,  4=» 
170, 176. 

PRIMARY  ELECTIONS. 

See  Elections. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, 4=3426;  Evidence,  4=242 ;  Factors; 
Husband  and  Wife,  4=>23%;  Insurance,  ^=3 
76-112,  229;    Witnesses,  4=>56. 

I.  THE  BEUiTION. 
(A)  CreatloB  and  Bxlatence, 

4=»22(1)  (CaLApp.)  The  agency  of  a  wife  for 
a  husband  in  the  purcliase  of  goods  not  neces- 
saries cannot  be  proved  by  evidence  of  what  the 
wife  said  in  making  such  purchases. — RouUard 
T.  Gray,  159  P.  457. 

4=322(3)  (Wash.)  Tbe  fact  of  agency  cannot  be 
established  by  declarations  of  tbe  agent  in  th» 
absence  of  the  principal.— Woodworth  v.  School 
Dist.  No.  2,  Stevens  County,  160  P.  757. 

n.  MTTTVAI.  RIGHTS.  DITTIES.  AND 
XJABII.niES. 

(A)  ESxecatlon  of  AsenoT. 

4=>63(1)  (Wash.)  Evidence  held  to  sustain  a 
finding  that  plaintiff's  selling  agent  did  not  agree 
to  pay  certain  freight  charges,  contrary  to  the 
usual  trade  custom. — Bergman  y.  Idaho  Lime 
Co.,  159  P.  702. 

m.  RIGHTS  AND  UABIUTIE8  AS  TO 
THIRD  PERSONS. 
(A)  Povr«ra  of  Aseat. 

4=»I03(12)  (Cal.)  Agent  to  sell  lots  in  town  for 
railroad,  authorized  to  sell  on  terms  the  road 
should  instruct  him  to  make,  was  not  authoriz- 
ed to  agree  for  the  road  to  forever  prevent  the 
sale  of  intoxicants  by  any  and  all  persons  with- 
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in  the  area  of  the  town.— Ayers  ▼.  Sonthern 
Pac.  R.  Co.,  159  P.  144. 
€=s>l05(4)  (Wash.)  An  agent  employed  to  make 
Bales  on  credit  is  not  authorized'  subsequently 
to  collect  the  price  in  the  name  of  the  princi- 
pal, nor  will  payment  to  him  discharge  the 
parohaser  in  the  nbsence  of  showing  of  au- 
thority in  the  agent  other  than  that  necessarily 
implied  in  mere  power  to  make  sales. — Wood- 
worth  T.  School  Dist.  No.  2,  Stevens  County, 
159  P.  757. 

The  fact  that  an  agent  by  whom  property  is 
sold  'has  possession  of  the  hill  or  account  for 
such  goods,  does  not  authorize  the  purchaser  to 
make  payment  to  him.— Id. 
<8=»I05(9)  (Waah.)  While  as  a  general  role  the 
collecting  power  of  an  agent  is  limited  to  re- 
ceiving legal  tender,  he  may,  in  collecting  from 
a  school  district,  accept  warrants  of  such  dis- 
trict.—Woodwwlh  V.  School  Dist  No.  2,  Ste- 
vens County,  159  P.  757. 
«s>  119(1)  (Wash.)  The  burden  of  proving  the 
scope  of  the  agent's  apparent  authority  is  up- 
on persons  dealing  with  him.'— Woodworth  v. 
School  Dist.  No.  2,  Stevens  County,  159  P. 
757. 

®=>I22(1)  (Wash.)  3%e  scope  of  an  agent's  au- 
thority cannot  he  established  by  declarations  of 
the  agent  in  the  absence  of  the  principal,  nor 
does  the  fact  that  the  agency  is  admitted  for 
one  purpose  make  the  agent's  admissions  not 
known  to  or  acquiesced  in  by  the  principal  ad- 
missible to  show  scope  of  agency. — Woodwortlt 
V.  School  Dist  No.  2,  Stevens  County,  159  P. 
757. 

«=>I24(3)  (Kan.)  Evidence'  kdd  to  present 
question  for  jury  whether  general  sales  agent 
had  authority  to  accept  return  of  goods  in  pay- 
ment of  purchase  price. — United  States  Tire  Co. 
of  New  York  v.  lUrk,  169  P.  392. 
€=>I24(3)  (Wash.)  A  school  district  having 
purchased  a  clock  from  the  seller's  agent,  held, 
that  the  court  could  not  say  as  a  matter  of  law 
that  the  agent  luid  no  -apparent  authoritv  to 
receive  warrants  in  payment — Woodworth  v. 
School  Dist.  No.  2,  Stevens  County.  159  P.  757. 
4=s>l37(l)  (Wash.)  Estoppel  extends  only  to  so 
much  of  the  act  as  is  affected  by  the  conduct 
working  the  estoppel. — Woodworth  v.  School 
Dist.  No.  2,  Stevens  County,  159  P.  767. 

(O)  Cnavthorlced  aad  'Wronvfnl  Aeta. 

4=»  147(2)  (Wash.)  Persons  who  deal  with  an 
agent  cannot  rely  on  his  representations  as  to 
the  extent  of  his  authority  nor  assume  the  ex- 
istence of  authority,  but  must  make  inquiry 
and  use  all  proper  diligence  to  learn  the  scope 
of  authority,  and  If  they  fail  so  to  do  they  deal 
with  the  agent  at  their  peril. — Woodworth  v. 
School  Dist  No.  2,  Stevens  County,  159  P.  767. 

(D)  Rstlflomtton. 

«6»  171  (4)  (Cal.App.)  Plaintiff's  acceptance  of 
fruits  of  C.'s  unauthorized  promotion  of  ex- 
change of  properties  between  plaintiff  and  de- 
fendant does  not  make  plaintiff  liable,  on  theory 
of  ratification,  for  C.'s  misrepresentations  to 
defendant  of  jjlaintiff's  property,  unknown  to 
plaintiff.— Huffman  t.-  Knapp,  169  P.  466. 
<8=>I73(3)  (Wnsh.)  Evidence  held  insufficient  to 
show  acquiescence  in  or  ratification  of  the 
agent's  acts  in  accepting  payment  for  goods  sold 
by  the  principal.— Woodworth  v.  School  Dist. 
No.  2.  Stevens  County,  159  P.  767. 
<$=?I75(3)  (Wash.)  Ratification  and  estoppel 
are  not  eouivalent  terms,  the  first  being  retro- 
active and  validating  all  of  the  act  involved, 
and  the  second  extending  only  to  so  much  of 
the  act  as  is  affected  by  the  conduct  working 
the  estoppel.— Woodworth  v.  School  Dist.  No.  2, 
Stevens  County,  169  P.  757. 

(V)  AettOBs. 

«=9 194(2)  (Wash.)  Where  the  alleged  agent  did 
not  have  possession  of  the  property  at  the  time 


the  sale  was  made  and  It  was  bflled  to  the 
purchaser,  it  is  improper  to  Instruct  that  whera 
an  agent  has  exclusive  possesaioa  of  property 
with  authority  to  sell,  a  purchaser  from  him 
could'  rely  on  his  having  authority  to  reoeiva 
payment.— Woodworth  t.  School  Dist.  No.  2, 
Stevens  County,  158  P.  7S7. 

PRINCIPAL  AND  SURETY. 

See  Action,  $=>50;  Appeal  and  Error,  9=» 
1236 ;  '  Assignments ;  Bail ;  Bonds ;  Guar- 
anty; Indemnity;  Justices  of  the  Peace,  ®=> 
168;  Undertakings. 

n.   irATTTRE    AND    EXTENT    OF    XIA- 
BUITT  OF  SUBETT. 

«BoM  (Or.)  The  rule  of  atrictissimi  Juris,  usu- 
ally available  to  sureties  without  compensation, 
is  generally  relaxed  when  applied  to  a  paid 
surety,  so  that  bonding  company  must  show  that 
its  rights  have  been  injurious^  affected  befbra 
it  can  defeat  its . contract.— Neilsoa  ▼.  Title  Guaiw 
anty  &  Surety  Co.,  159  P.  USl. 

m.  DISCHABGE  OF  SITBETT. 

$=»  100(4)  (Okl.)  In  action  on  paid  suTCty** 
building  contract  bond,  the  contract  held  to  au- 
thorize aggregate  changes  not  exceeding  10  per 
cent,  of  the  penal  sum  of  the  bond  without  con- 
sent of  surety,  "aggregate"  meaning  net  increase 
in  cost  because  of  changes. — National  Surety 
Co.  V.  Haley,  159  P.  282. 
®=>I04(1)  (Okl.)  Extension  of  note  for  definite 
period  by  agreement  between  holder  and  ^rind- 
pal,  supported  by  valid  consideration,  without 
consent  of  surety,  discharges  surety.— Kremka 
v.  Kadamaker,  109  P.  476. 
<S=>I04(5)  (Okl.)  Under  Negotiable  Instruments 
Act  (Rev.  Laws  1910,  tf  4169-4175),  one  who 
signs  Dote  as  principal,  though  in  Aict  surety, 
and  known  to  payee  to  be  such,  is  not  discharged 
by  grant  of  extension  to  principal  debtor  with- 
out his  consent.— Cleveland  Nat.  Bank  v.  Bickel, 
159  P.  302. 

®=3M7  (OkL)  Failure  by  obligee  of  paid  sure- 
ty's building  contract  bond  to  perform  contract 
stipulation  not  to  pay  more  than  85  per  cent, 
of  the  value  of  the  work  until  completion  de- 
feats recovery  en  the  bond  only  to  the  extent 
the  surety  has  Men  ii^urcd  thereby.— National 
Surety  Co.  v.  Haley,  159  P.  292. 
€s»ll7  (Or.)  Under  clearing  contract,  and  un- 
der contractor's  surety  bond,  payments  by  own- 
er without  information  on  which  to  base  stipu- 
lated estimiates  amountincr  to  one-half  of  con- 
tract price,  when  no  part  of  work  was  com- 
pleted, and  when  it  ivas  abandoned  when  only 
one-eighth  was  done,'  held  to"  relieve  surety. — 
Neilson  v.  ^Fifle  Ouaranty  &  Surety  Oo.,  168 
P.  1151. 

<9=>I23(1)  (Okl.)  'Where  in  agent  who  gave  bond 
to  secure  moneys  collected  notified  liis  employer 
of  defalcations  and  was  continued  in  his  em- 
ployment on  promise  to  make  restitution,  agent's 
sureties  who  were  not  notified  were  treed  from 
liability  on  all  collections  made  after  employer 
had  knowledge  of  the  offense.- Phcenix  Ins.  Co. 
of  Hartford  v.  NeweU,  159  P.  1127. 
<S=3|28(2)  (Okl.)  Stipulation  in  note  that  time 
of  payment  may  be  extended  without  notice  is 
met  by  one  extension,  and  if  more  than  one  ex- 
tension is  given  for  valid  ccsisideration  without 
consent  of  surety,  surety  is  disdiarged. — Kremfce 
V.  Hadamaker,  159  P.  475. 
^=»I29(4)  (Okl.)  Ji.  after  extensions  of  note 
by  payee,  surety  accepts  security  to  protect 
himself,  he  waives  the  extensions  and  is  estop- 
ped from  asserting  release  because  of  them.— 
Kremke  v.  Radamaker,  159  P.  475. 

XV.  RBBCEDXSS  OF  OBSDITOB8. 

«=9l59  (OkL)  In  action  on  paid  surety's  build- 
ing contract  liond,  defendant  has  burden  of 
showing  extent  of  injary  froiB  failure  of  ob- 
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ligM  to  observe  contract  stipalation  not  to  pa; 
more  than  8a  per  cent  of  value  of  work  finish- 
ed.—National  Surety  Co.  v.  Haley,  159  P.  202. 
«=»iei  (Okl.)  In  action  on  paid  surety's  build- 
ing contract  bond,  evidence  held  not  to  ^ow 
defendant  had  been  injured  from  failure  of 
obUgee  to  observe  contract  stipulation  not  to 
pay  more  than  85  per  cent,  of  value  of  work 
finished.— National  Surety  Co.  v.  Haley,  159 
P.  292. 

V.   BIGHTS    AND   REMEDIES   OF 

SmtETY. 

(A)  Aa  to  Creditor. 

^3>I72  (Wash.)  In  surety's  suit  to  conserve 
fond  in  hands  of  the  indemnified  party,  direct 
judgment  may  be  rendered  against  the  surety  in 
favor  of  any  claimants  against  the  principal 
brought  into  the  case. — Maryland  Cnsualty  Co. 
V.  Washington  Nat  Bank,  159  P.  089. 

(B)   Aa   to  Priaelp*!.. 

®=9l75  (Okl.)  Forbearance  by  surety  company 
from  withdrawing  from  bond  of  executor  is  suf- 
ficient consideration  to  support  contract  of  in- 
demnity against  loss  on  the  bond, — American 
Surety  Co.  of  New  York  v.  Cabell,  150  P.  352. 

Where  application  for  surety  bond  provided 
that  indemnity  would  save  surety  harmless 
from  counsel  fees,  including  fee  of  special  coun- 
sel whenever  deemed  necessary  by  surety,  it 
imposed  no  duty  on  indemnitor  to  pay  for  at- 
torney employed  by  the  surety  to  procure  the 
contract  of  indemnity. — Id. 

Contract  of  indemnity  in  favor  of  surety  on 
executor's  bond,  keld  not  to  render  indemnitor 
liable  for  attorney's  fees  in  action  by  legatee 
against  executor,  not  on  his  bond,  wherein  sure- 
ty was  made  party. — Id, 

PRIORITIES. 

See  Assignments ;  Bankruptcy,  «=351 ;  Chat- 
tel Mortgages,  <g=>  138-150;  Dower;  Mechan- 
ics' Liens,  <8=>198;  Mortgages,  «=9l61;  Tax- 
ation, «=>Q08. 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  <8=321L 

PROBABLE  CAUSL 

See  Malicious  Prosecution,  <&=»15,  18,  71. 


See  Wills, 


PROBATE. 

«=3324. 


PROBATE  COURTS. 

See  Courts,  «=>202. 

PROCESS. 

See  Action,  «=364;  Appeal  and  Error,  «ss257, 
424-430;  Appearance;  Attachment,  <8=»200; 
Dismissal  and  Nonsuit,  ^=357 ;  Exceptions, 
Bill  of,  4S958;  Execution;  Qarnishment; 
Injunction;  Judgment,  9=>17;  Mandamus; 
Keplevin. 

I.   NATURE,  ISSUANCE,  REQUISITES. 
AND  VAMDITY. 

*»t»  (Okl.)  Where  action  la  rightfully  com- 
menced in  any  county,  summons  may  issue  to 
any  other  county  and  be  there  served  on  one 
or  more  defendants.— Oklahoma  City  Nat  Bank 
V.  Ezzard,   150  P.  267. 


H.   SERVICE. 

(C)   Publication  or  Otber   Notice. 

€=>87  (Wash.)  A  necessary  defendant  may  not 
be  served  by  publication  where  personal  service 
mi^ht  have  been  had  by  the  exercise  of  ordinary 
diligence.— Sparks  v.  Standard  Lumber  Co.,  169 
P.  81Z 

<=s>96(2)  (Cal.App.)  A  superior  court  cannot  dis- 
regard an  order  for  service  by  publication  and 
service  thereunder,  where  the  supporting  af- 
fidavit conforms  to  the  statute  and  no  fraud  is 
shown.— Porter  v.  Superior  Court  of  California 
in  and  for  Los  >  Angeles  County,  159  P.  222. 
«=39e(4)  (Cal.App.)  An  affidavit  for  publica- 
tion alleging  that  defendant  never  residekl  in 
California,  but  that  her  home  and  residence  was 
a  certain  address  in  Massachusetts,  held  sulh- 
cient  to  support  an  order  fur  publication,  imdcr 
Code  Civ.  Proc.  {  412.— Porter  v.  Superior  Court 
of  California  in  and  for  Los  Angeles  County, 
159  P.  222. 

Failure  of  an  affidavit  for  publication  to  give 
the  information  upon  which  the  statement  of 
defendant's  nonresideoce  is  based,  as  required 
by  superior  court  rule  28,  does  not  invalidate  an 
order  for  publication  based  upon  it. — Id. 

m.   DEFECTS.    OBJECTIONS,    AND 
AJUENDMENT. 

«=s>l57  (CaLApp.)  The  remedy  in  case  of  alleg- 
ed improper  service  is  by  motion  to  quash  the 
summons,  an4  not  by  motion  for  dismissal  of 
the  complaiilt. — Roberts  v.  Superior  Court  of 
California,  in  and  for  Stanislaus  County,  159  P. 
466. 

PROHIBITION. 

See  Intoxicating  liqnora. 

PROMISSORY  NOTES. 

See  BiUa  and  Notes. 

PROOF  OF  LOSS. 

See  Insurance,  ie=>540,  560.  789. 

PROPERTY. 

See  Bixturea. 

^=>9  (Nev.)  Introduction  in  evidence  of  bill  of 
sale  from  the  consignor  of  a  car  did  not  show 
that  the  purchaser  had  a  stronger  claim  to  it 
than  could  have  been  asserted  by  the  consignor, 
as  against  the  consignee  in  possession  prior  to 
the  bill  of  sale.— Bank  of  Italy  v.  Burns,  169  P. 
863. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROTEST. 

See  Statutes,  «=>35^. 

PROVISOS. 

See  Statutes,  «C922S. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  €=>129;    NegUxenoe, 
4=^68,  61. 

PUBLICATION. 

See  Process,  ^ss>87-96. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  4=9864-893. 
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PUBLIC  IMPROVEMENTS. 

See  Highways,  «=>107-122 ;    Municipal  Corpo- 
rations, €=370,  26&-C18,  768. 


See   Constitutional 
Minerals,    €=>38 ; 
«S3269. 


PUBLIC  LANDS, 

Law,    €=»83; 


Municipal 


Mines   and 
Corporations, 


n.  SURVST  Am)  DISFOSAI.  of  I.AMD8 

OF   UNITED   STATES. 

(J)  Patents. 

€=>IIO  (Cal.App.)  Issuance  of  receiver's  final 
receipt  constitutes  a  conveyance  of  the  equitable 
title,  and  until  issuance  of  patent  the  grovern- 
ment  merely  holds  legal  title  as  trustee  for  the 
holder  of  the  receipt,  although  in  case  of  fraud, 
it  might  atill  refuse  to  issue  patent.— Colm  v. 
Francis,  159  P.  237. 

(M)    Converaneea,  Controeta,  atad  Bxemp- 
tiona. 

®=3l36  (OU.)  A  mortgage  by  a  homestead  en- 
tryman  to  secure  loan  to  enable  entryman  to 
commute  his  land,  executed  after  final  receipt, 
though  the  final  certificate  was  canceled  and  an- 
other certificate  and  patent  issued  after  further 
proof,  is  valid.— Pittsburg  Mortgage  Inv.  Co.  v- 
Sneed,  169  P.  516. 

PUBLIC  POLICY. 

Se«  Contracts,  «=»108,  131. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

€=>2  (Mont.)  Laws  1913,  c.  52,  creating  and 
defining  the  powers  of  the  Public  Service  Com- 
mission, does  not  infringe  Const  art.  5,  |  36, 
prohibiting  delegation  of  powers  to  special  com- 
missions.- Public  Service  Commission  of  Mon- 
tana V.  City  of  Helena,  159  P.  24. 
®=»8  (llontO  Any  regulation  made  by  the  Pub- 
lic Service  Commission  under  Laws  1913,  c.  52, 
defining  its  duties,  must  be  reasonable.— Public 
Service  Commission  of  Montana  v.  City  of 
Helena,  159  P.  24. 

<S=>I9(1)  (Cal.)  Public  UtiUtles  Act,  S  61a,  pro- 
viding the  effective  date  of  certain  orders  of 
the  Commission,  applies  only  to  proceedings 
instituted  by  persons  or  corporations  against 
public  utilities,  and  not  to  proceedings  insti- 
tuted by  the  public  utility  itself. — Clemmons  v. 
Railroad  CommiBsion  of  State  of  California, 
159  P.  713. 

In  the  absence  of  any  statutory  provision  to 
the  contrary,  the  Public  Utilities  Commission 
may  provide  in  its  discretion  the  time  when 
its  orders  shall  take  effect. — Id. 
€=>27  (Cal.)  Since  the  Legislature  might  have 
withheld  from  the  courts  of  the  state  any  power 
of  reviewing  the  acts  of  the  Public  Utilities 
Commission,  the  power  of  review  which  is  given 
must  be  exercised  within  the  limits  and  upon 
the  conditions  fixed  by  the  Legislature.— Clem- 
mons V.  Kailroad  Commission  of  State  of  Cal- 
ifornia, 159  P.  713. 

®=329  (Cal.)  Under  Public  Utilities  Act,  i  66, 
an  aggrieved  party  who  fails  to  applj;  for  re- 
hearing of  an  order  of  the  Public  Utilities  Com- 
mission before  its  effective  date  loses  bis  right 
to  have  such  order  reviewed  in  the  courts. — 
Clemmons  v.  Kailroad  Oommisston  of  State  of 
California,  150  P.  713. 

<S=»35  (Cal.)  Where  afttt  objection  to  order  to 
show  cause  for  want  of  jurisdiction,  writ  of 
certiorari  issued,  defendants  were  not  preclud- 
ed from  insisting  on  the  preliminary  objection 
raised  in  response  to  the  order  to  show  cause, 
the  merits  not  having  been  passed  upon  by  the 


Issuance  of  the  writ.— Clemraons  r.  Sailroad 
Commission  of  State  of  California,  169  P.  7ia 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Railroads ;  Strett  Bailroada; 
Telegrapha  and  Telephones. 

PUBLIC  USL 

See  ESminMit  Domain. 

PUBLIC  UTILITIES. 

See  Public  Service  Commissions. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  iS=s>182-2S7. 

PUNCTUATION. 

See  Statut«a,  «=b200. 

PUNISHMENT. 

See  Criminal  Law,  «=s>90,  94;  Finea. 

PURCHASE  MONEY  MORTGAGE. 

See  Mortgages,  €=415. 

QUALIFICATIONS. 

See  Judges,  $=>4. 

QUASHING. 

See  Process,  9=>167. 

QUIETING  TITLE. 

See  Appeal  and  Error,  ®s>78;  Depositions,  €=> 
8;  Judgment,  €=»5S5,  743:  Jury,  <S=3l4; 
Mines  and  Minerals,  €=>38;  Whters  and  Wa- 
ter Courses,  €=s>247. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

€=»I0(2)  (Cal.)  An  action  to  quiet  title  is  not 
the  proper  remedy  for  the  owner  of  an  equitable 
interest  to  invoke  against  the  owner  of  the  legal 
title.— Aalwyns  Law  Institute  v.  Martin,  ISO  P. 
168. 

€=»I2(1)  (Cal.)  The  owner  of  land  does  not 
have  to  be  in  possession  to  enable  him  to  main- 
tain his  action  to  quiet  title. — Cobe  ▼.  Crane, 
159  P.  587. 

€=>  1 2(1)  (OkL)  In  suit  for  cancellation  of  deeds 
and  to  quiet  title,  though  plaintiffs  were  not 
in  possession,  where  defendant  asks  affirmative 
relief  and  asks  to  have  his  own  title  quieted,  the 
court  has  jurisdiction.— Gafford  v.  Davis,  159 
P.  490. 

•=9l6  (Kan.)  Vendor  of  land  from  whom  ven- 
dees demanded  return  of  purchase  money  for 
failure  to  deliver  possession  has  interest  to 
maintain  action  to  quiet  title  against  his  gran- 
tors who*  claimed  that  their  deed  was  in  fact 
mortgage.— Farmers'  &  Merchants'  Bank  of 
Courtland  v.  Tipton,  169  P.  1016. 

n.   FROOEEDINOS  AND   BEUEF. 

"3=»34(5)  (Nev.)  Neither  under  Rev.  Laws,  S 
5514,  nor  independently  of  it,  does  a  complaint 
state  a  cause  of  action  to  quiet  title;  it  not 
alleging  that  defendants  claun  an  interest  in 
the  property  adverse  to  plaintiffs.— Clay  v. 
Scheeline  Banking  &  Trust  Co.,  159  P.  1081. 
€s»44(2)  (Cal.)  In  suit  to  quiet  title,  since  de- 
fendant may  effiectnally  resist  decree  against 
himself  by  showing  plaintiff  to  be  without  title, 
a  city  oniinance,  certificate  of  sale  and  tax 
deed  under  whicti  he  claims  are  admiaaible. — 
Hinds  V.  Clark,  159  P.  163. 
€=>S2  (Cal.App.)  Judgment  for  plaintiff  in  ac- 
tion to  quiet  title,  following  the  description  of 
the  complaint  and  showing  one  side  to  be  boond- 
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ed  by  dotted  Udm,  held  net  so  ambiguous  as  to 
b«  void.— City  of  lioB  Angeles  y.  Moore,  159  P. 
872 

RAILROAD  COMMISSION. 

See  Municipal  CorporationB,  4=>260. 

RAILROADS. 

See  Gamers ;  Hminent  Domain ;  Master  and 
Rerrant :  Public  Service  Commissions,  4=9l9 ; 
Street  Bailroads. 

VI.   CON8TK1TCTIOH,   ICAINTBirAXOE, 
AMD  EOmPMENT. 

♦=»95{2)  (OH.)  Comp.  Laws  1909,  S  7498.  rel- 
ative to  the  construction  and  maintenance  of 
railroad  crossings,  held  applicable  to  a  railway 
crossing  constructed  subspquent  to  its  enact- 
ment.—St  Louis  4  S.  F.  R.  Co.  v.  Bell,  159  P. 
836. 

X.   OPERATION. 

id  Companlea  and  Peisona  Usble  for  In- 
Jnrlea. 

$=3265  (Kan.)  Receivers  of  a  railroad  company, 
having  been  in  possession  of  the  road  for  more 
than  a  year,  are  liable  for  injuries  resulting 
from  a  defective  culvert  on  the  right  of  way, 
which  existed  before  they  entered  into  posses- 
sion of  the  property.— Sbeat  v.  Lusk,  159  P.  407. 
$=3265  (Okl.)  Receivers  of  railroad,  operating 
train  on  track  of  another  company  by  mere 
license  without  lease,  are  not  liable  for  killing 
of  stock,  resulting  not  from  negligence  in  opera- 
tion of  train,  but  from  omission  to  inclose  road 
with  lawful  fence.— Lusk  v.  Eddington,  159  P. 
491. 

(F)  Aecldenta  att  Croaalns*. 

$s»305(l)  (Okl.)  A  traveler  whose  hone  waa 
frightened  by  noises  incident  to  operation  of  rail- 
road train  cannot  recover  for  injuries  resulting 
from  runaway;  the  noises  not  being  unnecessa- 
ry.—Lusk  V.  Pugh,  159  P.  865. 
$=»3I6(4)  (Okl.)  Where  speed  of  trains  in  town 
is  not  regulated  by  ordinance,  railroad  may  run 
train  at  any  speed  consistent  with  safety  of 
trains  and  of  persons  rightfully  on  premises,  but 
not  in  disregard  of  their  safety. — Chicago,  K.  L 
ft  P.  Ry.  Co.  V.  Barton,  169  P.  250. 
S=>329  (Okl.)  Negligence  cannot  be  based  on 
failure  to  ring  bell  and  sound  whistle,   where 

elaintiCf  shows  that  while  in  safe  position  he 
new  train  was  approaching.— Chicago,  R.  I.  ft 
P.  Ry.  Co.  V.  Barton,  159  P.  250. 
€=9337(1)  (Okl.)  To  give  right  of  action  to  in- 
dividual for  violation  of  ordinance  requiring 
railroad  to  keep  a  flagman  at  a  city  crossing, 
causal  connection  between  the  failure  of  the  com- 
pany to  comply  with  the  ordinance  and  the  in- 
jury must  be  shown.— Lusk  v.  Pugh,  159  P.  855. 
«s»337(2)  (OU.)  The  negligence  of  a  railway 
company  in  leaving  a  hole  in  the  highway  into 
which  an  automobile  slipped  when  the  chauffeur 
inadvertently  deflected  the  car,  held  to  have 
been  the  proximate  cause  of  the  acddent.— St. 
Louis  &  S.  F.  R.  Co.  V.  BeU.  159  P.  336. 
*»346(7)  (Okl.)  Whether  excessive  speed  of 
train  is  proximate  cause  of  injury  is  never  pre- 
sumed, but  must  be  established  by  evidence. — 
Chicago,  B.  I.  &  P.  Ry.  Co.  v.  Barton,  159  P. 
250. 

<8s»34S(l)  (OkL)  In  crooaing  accident  case,  evi- 
dence held  insufficient  to  support  judgment  foi 
plaintiff.- Lusk  v.  Pugh,  159  P.  855. 
'$:9348(6)  (Okl.)  Evidence  in  action  for  injuriea 
to  pedestrian  bj  train  held  insufficient  to  sup- 
port doctrine  of  last  clear  chance.— Chicago,  B. 
I.  ft  P.  Ry.  Co.  V.  Barton,  169  P.  260. 
4s>350(3)  (Okl.)  Under  the  evidence  in  an  no- 
tion against  a  railroad  company,  for  injuriea 
from  failure  to  restore  a  highway  to  proper 
condition,  held,  that  whether  the  highway  had 


been  restored,  as  required  by  Comp.  I^aws  1909, 
SJ  1360.  7498,  was  for  the  jury.— St  Louis  * 
S.  F.  B.  Co.  V.  Bell,  169  P.  336. 
«e»350(ll)  (Okl.)  Evidence  held  to  present 
question  for  jury  whether  there  was  excessive 
speed  of  train  by  which  plaintiff  crossing  the 
track  was  injured.— Chicago,  R.  I.  ft  P.  Ry.  Co. 
V.  Barton.  159  P.  250. 

«=>35l(6)  (Okl.)  An  instmction  that  it  was  the 
duty  of  the  defendant  railroad  to  keep  free  from 
obstructions  a  hole  made  by  it  in  the  highway, 
and  erect  barriers  reasonably  calculated  to  pre- 
vent penions  traveling  on  the  highway  from 
driving  into  the  hole,  held  not  erroneous  as 
placing  too  high  a  degree  of  care  on  defendant. 
—St  Louis  &  S.  F.  K.  O.  v.  BeU,  159  P.  336. 

(G)  Injartea  to  Persona  on  or  near  Tracks. 

«:»356(3)  (Wash.)  Decedent,  killed  while  walk- 
ing on  the  tracks  of  defendant's  switchyard, 
which  until  two  days  before  the  accident  had 
been  necessarily  used  as  a  thoroughfare  because 
a  parallel  street  was  impassable,  held  a  naked 
licensee  using  the  switchyard  by  sufferance  of 
deffcndant.— Scharf  v.  Spokane  A  I.  B.  R.  (3o., 
159  P.  797. 

$=3358(1)  (Wash.)  The  naked  Ucensee  or  tres- 
passer who  is  injured  upon  the  tracks  or  right 
of  way  of  a  railway  oom^ny  can  recover  for 
such  negligence  only  as  arues  from  wantonness 
on  part  of  railway  or  its  employfis.— Scharf  v. 
Spokane  ft  I.  E.  R.  Co.,  159  P.  797. 
$=93377  (Wash.)  The  operators  of  a  train  have 
a  right  to  rely  on  a  bare  licensee  or  trespasser 
to  perform  primary  duty  upon  him  to  keep  out 
or  get  out  of  danger. — Scharf  r.  Bpoltane  ft  I. 
E.  R.  Co.,  159  Prra7. 

$s>38l(3)  (Wash.)  In  maldng  use  of  a  railway 
switching  yard,  a  pedestrian  was  under  a  duty 
to  ezerase  highest  degree  of  care,  choose  safer 
of  two  paths,  and  make  constant  use  of  his 
sight  and  hearing.— S<^arf  t.  Spokane  ft  I.  E. 
R.  Co.,  159  P,  797. 

$=3387  (Wash.)  Where  decedent  on  entering 
defendant's  awitcbyard  and  after  looking  at 
switching  engine  then  standing  still  proceeded 
walking  between  tbe  rails,  although  there  waa  a 
clear  space  upon  which  be  could  have  walked 
with  safety,  his  own  negligence  held  the  prox- 
imate cause  of  the  accident — Scharf  v.  Spokane 
ft  I.  B.  B.  Co.,  169  P.  797. 
$=3390  (Wash.)  Where  contributory  negligence 
of  decedent  in  walking  on  tracks  in  defen&nt'a 
switchyard  continued  up  to  the  moment  of  his 
death,  and  defendant  had  no  actual  knowledge 
of  his  danger,  held,  that  the  doctrine  of  laiit 
clear  chance  had  no  application. — Scharf  t. 
Spokane  ft  I.  E.  B.  Co.,  159  P.  797. 
$=3391(3)  (Wash.)  Willfulness  or  wantonness 
cannot  be  imputed  to  the  defendant  because  ita 
engine  before  striking  decedent  had  no  forward 
lookout  and  did  not  sound  any  bell  or  other 
warning  signal.- Scharf  t.  Spokane  ft  I.  E.  R. 
Co.,  159  P.  797. 

«S339I(4)  (Wash.)  Where  it  was  impossible  for 
the  engineer  of  a  motor  engine  to  see  the  de- 
ceased on  the  track  ahead  of  the  engine,  and 
the  switchman  riding  on  the  footboard  had  not 
seen  him  after  a  time  when  he  had  ample  oppor- 
tunity to  leave  the  track,  although  there  was  no 
warning  by  bell  or  other  signal,  defendant  was 
not  wantonly  or  willfully  negligent  in  causing 
his  death.— Scharf  t.  Spokane  &  L  E.  B.  Co., 
169  P.  797. 

RAPE. 

See  Criminal  Law,  $=31147, 1169. 

n.    PROSECUTIOV  AND  PViaSHMEKT. 

(B)  Kvlilenoe. 

$=943(1)  (CaLApp.)  It  ia  error  in  a  prosecution 
for  rape  to  require  the  defendant  to  answer  a 
question  on  cross-examination  as  to  whether  he 
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will  submit  to  a  pbysical  examination  by  a  pby- 
aician  to  b«  designated  hy  the  court  to  determine 
whether  he  was  capable  of  performing  an  act  of 
sexual -intercourse.— People  v.  Deatrick,  159  P; 
175. 

«=>52(1)  (Cal.App.)  Evidence  Keld  sufflcient  to 
sustain  conviction  for  statutory  rape. — People 
V.  Deatrick,  159  P.  175. 

iS=»52(2)  (CaLApp.)  In  a  prosecution  for  rape, 
the  testimony  of  defendant  and  his  physicians 
as  to  defendant's  lack  of  sexual  power  to  coiq- 
mit  an  act  of  intercourse  held  not  conclusiTe  on 
the  issue  of  impotency  against  positive  and  di- 
rect testimony  that  he  did  commit  the  act. — Peo- 
ple V.  Deatrick,  169  P.  175. 

(O  Trial   tmA  ReTlevr. 

®=>57(1)  (Cal.App.)  In  a  prosecution  for  rape, 
the  question  of  defendant's  impotency  or  sexual 
ability  to  commit  the  offense  is  for  the  Jury. — 
People  V.  Deatrick,  159  P.  175. 

RATIFICATION. 

See  Insurance,  €=>112:    Principal  and  Agent, 
«=>171-175. 

REAL  ACTIONS.   . 

See  Ejectment;   Forcible  Entry  and  Detainer. 

REAL  PROPERTY. 

See  Trover  and  Conversion,  ^soZ, 

REASONABLENESS: 

Bee  PubUc  Service  Commissions,  €=»8L 

REBUTTAL 

See  Criminal  Law,  i3=»684;    Evidence,  «=>89. 

RECALL 

See  Officers.  «=»61 ;   Waters  and  Water  Cours- 
es, <S=»227. 

RECEIPTS. 

See  Pnblic  Lands,  «s»110. 

RECEIVERS. 

See   Admiralty,    ®=>7;     Corporations,    €=^553, 
563;   Mortgages,  <S=s>473;   Railroad?,  <3==>266. 

IV.  MANAOEBIENT   A.ND  DISPOSI- 
TION  OF  FROFERTT. 
(A)   AdmlBlatratlon  In  Cteneral. 

^=9S6  (WashjJ  The  duties  of  a  receiver  are  to 
take  charge  of,  and  safely  keep  and  account  for, 
ell  of  the  assets  of  the  estate,  and  to  abide  all 
orders  of  the  court  with  reference  thereto. — 
Southwestern  Surety  Ins.  Co.  v.  Pacific  Coast 
Casualty  Co..  159  P.  788. 

VI.  ACTIONS. 

«=»I74(8)  (Wash.)  Objection  that  action  was 
begun  against  receiver  without  leave  of  court 
does  not  go  to  the  jurisdiction,  but  is  an  ir- 
regularity that  may  be  waived,  or  cured,  at  any 
stage  of  the  proceedings. — Southwestern  Surety 
Ins.  Co.  v.  Pacific  Coast  Casualty  Co.,  159  P. 
788. 

«=»I74(5)  (Wash.)  An  order  entered  after  ac- 
tion begun  against  a  receiver  would  likely  cure 
the  irregularity  of  its  commencement  without 
leave  of  court. — Southwestern  Surety  Ins.  Co. 
V.  Pacific  (Joast  Casualty  Co.,  159  P.  788. 

nC  IiIABIUTTES  ON  BONDS  OR  ITN- 
DEBTAKINOS. 

€=3212  (Wash.)  Where  receiver  replevied 
launch,  in  whidi  action  party  in  possession  was 
decreed  to  have  lien,  and  such  party  recovered 
judgment  from  surety  on  replevin  bond,  such 
surety  could  recover  from  surety  on  receiver's 
bond  amoont  of  the  loss  aostaiiMd  through  re- 


ceiver's conversion  of  the  laundi  pending  re-' 
pkvin  by  sale  thereof. — Southwestern  Surety 
Ins.  Co.  V.  Pacific  Coast  Casualty  Co.,  159  P. 
788. 

In  such  case  the  replevin  surety  could  recover 
only  the  sum  that  the  property,  if  sold  and 
turned  into  money,  would  have  liquidated  upon 
the  claim  if  treated  as  that  of  e  general  cred- 
itor.—Id. 

®=b2<4  (Wash.)  It  ia  a  breach  of  duty  for 
which  the  receiver's  surety  is  liable  if  tbe  re- 
ceiver, pending  replevin  of  launch  alleged  to 
belong  to  the  estate,  sells  tbe  launch ;  that  be- 
ing in  law  a  conversion. — Southwestern  Surety 
Ins.  Co.  V.  Pacific  Coast  Casualty  Co.,  159  P. 
788. 

4=>2I6  (Wash.)  Where  receiver  replevied 
launch,  in  which  action  party  in  possession  was 
decreed  to  have  lien,  but  value  of  property  was 
not  found,  and  such  party  recovered  judgment 
from  surety  on  replevin  bond,  the  receiver's 
surety,  though  liable  to  the  replevin  surety,  was 
not  bound  as  to  extent  of  its  liability. — South- 
western Surety  Ins.  Co.  ▼.  Pacific  Coast  Cas- 
ualty Co.,  159  P.  788. 

RECEIVER'S  RECEIPTS. 

See  Public  Lands,  <8=»110. 

RECEIVING  STOLEN  GOODS. 

®»1  (paLApp.)  One  who  recdves  the  fruits  of 
a  burglary  from  the  actual  pierpetrator  thereof, 
knowing  them  to  be  stolen,  is  guilty  of  receiving 
stolen  goods.— People  v.  Day,  159  P.  457. 
^36  (Cal.App.)  Where  the  proof  would  war- 
rant conviction  of  burglary  as  an  accessory,  and 
also  of  receiving  stolen  property,  defendant  can- 
not complain  that  he  was  charged  with  the 
latter  rather  than  with  burglary.— People  v. 
Day,  169  P.  467. 

RECEPTION  OF  EVIDENCE. 

See  Master  and  Servant,  «s»415 ;  Trial.  «=»gl. 

RECLAMATION  DISTRICTS. 

See  Waters  and  Water  Courses.  «=a216,  222. 

RECORDS. 

See  Appeal  and  Error,  ®=>494r-715;  Chattel 
Mortgages,  ®=»150;  Criminal  Law,  «=>10S6- 
1128;  Fraudulent  Conveyances,  ®=3l54;  Mu- 
nicipal Corporations,  €=>100 ;  Vendor  and 
Purchaser,  9=3231. 

RECOUPMENT. 

See  Set-off  and  Counterclaim. 

REDEMPTION. 

See  Mortgages,  <e=>600;  Pledges,  «=»61;  Tax- 
ation,  <8=3696-708. 

REDUCTION. 

See  OflScers,  <S=3lOO. 

REFERENCE. 

See  Arbitration  and  Award. 

m.  BEFOKT  AND  FINDIN08. 

<8^85  (Or.>  Under  L.  O.  L.  §  833,  a  referee  in 
an  equitable  proceeding  has  no  authority  to 
moke  findings  of  fact  or  conclusions  of  ]aw.^ 
Ex  parte  Level,  159  P.  558. 

REFERENDUM. 

See  Statutes,  <8s»36)i. 
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REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Ingtruments. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

<=»2I  (Wash.)  Id  action  to  reform  notes  and 
a  mortgage,  wbere  all  plaintiff's  action's  would 
and  did  lead  defendants  to  believe  that  tie  could , 
read  and  write  English,  he  could  not  rely  on  the, 
claim  that  they  took  advantage  of  his  illiteracy. 
^—Conrads  v.  Green,  159  P.  102. 

Seller  of  land  taking  notes  secured  by  mort- 
gage on  other  lands  in  part  payment  held  not 
entitled  to  reformation  of  the  instruments, 
which  rendered  the  mortgagors  personally  lia- 
ble for  $3,000,  to  bind  them  for  |6,000.— Id. 

n.  PBOOEEDINOS  AND  BELIEF. 

«=>45(1)  (Wash.)  The  equitable  remedy  of  ref- 
ormation will  be  granted  only  upon  clear  and, 
convincing  evidence. — Conrads  v.  Green,  159  P. 
102. 

«s>45<8)  (Utah)  Beformation  of  a  mortgage 
will  be  granted  only  upon  clear  proof  of  mutual 
mistake.— Wberritt  v.  Dennis,  159  P.  634. 

REGISTRATION. 

Bee  Elections,  >&=»96. 

REINSTATEMENT. 

See  Attorney  and  Client,  4=>61;  Mortgages, 
«=>316. 

RELEASE. 

.See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Death,  $=925;  Mortgages,  €=> 
309;  Payment;  Principal  and  Surety,  $=» 
100-123. 

I.  BEQUISITES  AND  VAUDITT. 

<8=»7  (Okl.)  A  writing  that,  "I  do  agree  and 
covenant  that  I  shall  never  institnte  or  prose- 
cute any  suit  on  account  of  my  said  injuries 
against  said  •  ♦  •  t,  •  •  ♦  and  ♦  *  • 
K,  or  either  of  tbem,"  ia  a  covenant  not  to  sue, 
and  not  a  release. — Lisle  v.  Anderson,  169  P. 
27a 

H.   CONSTBUOTION  AND  OPEBATION. 

^saS?  (Okl.)  A  covenant  not  to  sue  will  not 
discbarge  another  joint  tort-feasor  from  lia- 
bility.—Lisle  V.  Anderson,  159  P.  278. 

REMAINDERS. 

See  Ufe  Estate*. 

REMISSION. 

See  Appeal  and  Error,  ^=>1151;  Damages,  ^=» 

REMOVAL. 

See  Jostices  of  the  Peace,  $=3lO ;  Officers,  «=> 
61,  71;  Schools  and  School  Districts,  ®=> 
141. 

REMOVAL  OF  CAUSES. 

X.  POWEB  TO   BEMOVE  AND  RIGHT 
OF   BEMOVAI.   IN    OENEBAX. 

€=>I2  (Okl.)  Wbere  plaintiff,  a  resident  of  the 
Western  federal  district  of  Oklahoma  sued  in 
a  state  district  court  lying  in  the  Eastern  dis- 
trict, defendant,  a  nonresident,  is  not  entitled  to 
remove  the  cause  to  the  federal  court  of  the 
Eastern  district  on  ground  of  diversity  of  citi- 
Bensbip.— Ft.  Smith  &  W.  K.  Co.  v.  Knott,  159 
P.  847. 

REMOVAL  OF  CLOUD. 

)3ee  Quieting  Titie. 


RENT. 

See  Landlord  and  Tenant.  <8=3l94-233. 

REORGANIZATION. 

See  Corporations,  4s>578. 

REPEAL. 

See  Statntes,  .«3>160-170. 

REPLEVIN. 

See  Beceivers,  ^=»212. 

n.  JDBISDIOTTON,    VENTJE,    AND 
FABTIES. 

€=>2I  (Okl.)  An  agent  authorized  to  exchange 
a  chattel  for  realty  who  delivered  it  to  one 
with  whom  he  contracted  for  conveyance  of 
land  to  his  principal  held  not  real  party  in  in- 
terest within  Rev.  Laws  1910,  g  4681,  and  so 
not  entitled,  in  his  own  name,  to  replevin  chat- 
tel.—Essex  T.  Fife,  159  P.  1009. 

IV.  PI.EADINO  AND  EVIDENCE. 

4=969(2)  (Wash.)  Allegations  of  complaint  in 
replevin  as  to  value  of  property  do  not  deter- 
mine its  value,  bat  under  Rem.  &  Bal.  Code,  { 
434,  the  court  must  determine  the  value. — 
Southwestern  Surety  Ins.  Co.  v.  Pacific  Coast 
Casualty  Co..  159  P.  788. 
^=369(4)  (Okl.)  Under  general  denial  in  replev- 
iUj  defendant  may  make  any  defense  which 
will  defeat  plaintiff's  claim  of  right  to  pos- 
session as  against  defendant. — ^Willliams  v.  Gib- 
son Bros.,  169  P.  649. 

$=>69(6)  (Okl.)  In  an  action  to  recover  a  cer- 
tificate of  corporate  stock  pledged  with  defend- 
ant by  one  who  obtained  the  certificate  from 
plaintiff's  husband,  her  agent,  held,  that  a  vari- 
ance between  an  averment  that  the  pledgor 
was  a  trustee  and  proof  that  he  wrongfully  ob- 
tained possession  of  the  stock  was  immaterial. — 
State  Nat.' Bank  v.  Scales,  159  P.  925. 
«=97l(2)  (OkL)  In  replevin  against  a  cropi>er 
for  crops,  evidence  that  the  landlord  had  sur- 
rendered or  abandoned  bis  title  under  con- 
tract to  purchase  under  which  he  claimed  when 
be  made  contract  with  the  cropper  is  admia- 
sible. — Merchants'  Nat.  Bank  of  Sallisaw  v. 
Frazier,  159  P.  647. 

In  replevin,  any  evidence  is  admissible  which 
properly  determines  ownership  and  the  right  of 
possession  of  the  property. — Id. 

VI.  TBIAI.,  JDDOMENT,  ENFOBCE- 

MENT  OF  JUDGMENT,  AND 

BEVIElXr. 

<$=>86  (Okl.)  In  replevin  it  is  the  policy  of  the 
law  to  settle  in  one  action  all  the  conflicting 
claims  of  the  parties  for  the  possession  of  the 
property  or  for  damages  for  detention  or  loss. — 
Brown  v.  Chowning,  159  P.  323. 

REPLY. 

See  Pleading,  «=3l72,  180. 

REPUDIATION. 

See  Arbitration  and  Award,  4=9l& 

REPUTATION. 

See  Criminal  Law,  «=>376. 

REQUESTS. 

See  Trial,  «S9260. 
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RESCISSION. 

Se«  Cancellation  of  Instrumenta;  Hn«band 
and  Wife,  <S=>52;  Insurance,  <S=9229,  291; 
Sales,  <S=»96-126;  Vendor  and  Purchaser, 
«=>87. 

RES  GEST/L 

See  Criminal  Law,  ^£9368. 

RESIGNATtOtt. 

8ee  District  and  Prosecuting  Attorneys,  ^=92. 

RES  IPSA  LOQUITUR. 

See  Electricity,  <8=»19. 

RES  JUDICATA. 

See  Judgment.  «=356a-748. 

RESTRAINT  OF  TRADE. 

Se«  Monopolies. 

RETURN. 

See  Habeas  Corpus,  9=»73%. 

REVENUE. 

See  lazatlott. 

REVERSIONS. 

See  Landlord  and  Tenant,  4s»65. 

REVIEW. 

See  Appeal  and  Error.  «=>837-1099;  Certio- 
rari; Criminal  Law,  «=»1134-1172;  Master 
and  Servant,  €=>412,  417;  Public  Service 
Commissions,  9=327,  29. 

REVIVAL 

See  Abatement  and  RevivaL 

REVOCATION. 

See  Physicians  and  Surgeons,  ^3>11. 

RIGHT  OF  WAY. 

See  EJasements. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  <&s>20. 

RISKS. 

See  Master  and  Servant,  <S=>203-226,  280,  288. 


See  Highways. 


ROADS. 
ROBBERY. 


<S=324(1)  (Cal.App.)  Evidence  held  sufficient  to 
justify  conviction  of  robbery  where  all  ele- 
ments of  the  offense  as  defined  by  Pen.  Code,  § 
211,  were  present.— People  v.  Pasqueria,  159  P. 
173. 

€=»24(1)  (CaLApp.)  Evidence  held  sufficient  to 
Justify  conviction  of  crime  of  robbery.— People 
v.  Fcrrara,  159  P.  821. 

®=a24(4)  (Cal.App.)  Evidence  that  prosecuting 
witness  got  two  checks,  had  them  cashed,  and 
that  the  money  in  his  pocket,  when  attacked, 
was  a  part  of  their  proceeds,  is  sufficient  to 
show  that  the  money  was  his  property. — People 
V.  Ferrara,  159  P.  621. 

<&=»24(5)  (CaLApp.)  Evidence  held  to  justify 
finding  that  money  was  taken  from  person  of 
prosecuting  witness  by  force  and  fear.— People 
V.  Ferrara,  159  P.  621. 

«=»27(e)  (Cal.App.)  Under  Pen.  Code,  |  211, 
defining  robbery  as  felonious  taking  or  per- 
sonalty from  person  against  his  wiU  by  force 
or  fear,  instruction  permitting  conviction  if  the 


offense  was  aticomplished  by  "feree  or  fear"  is 
proper,  though  the  information  alleged  "force 
and  fear."— People  v.  Ferrara,  160  P.  621. 

ROLLS. 

See  Judgment,  «=>279. 

RULES. 

See  Master  and  Servant,  «=»101,  102,  146; 
Public  Service  Commissions,  9=92-& 

RUNAWAYS. 

See  Railroads,  <S=9305. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «=>101-103,  286,  28S. 

SALARY. 

See  Oamiahment,  <8=>33,  63;  JvAgeB,  «S322; 
Officers,  «=>94,  100. 

SALES. 

See  Execution,  «=»242-275;  Fraudulent  Con- 
veyances, €=^154  ;  Guardian  and  Ward,  «=> 
10^,  108;  Logs  and  Logging,  ^=>3;  Mines 
and  Minerals,  ^=>54;  Mamcteal  Corp<Htt- 
tions,  9=9980 ;  Principal  and  Agent,  9=»6S, 
108;    Vendor  and  Purchaser. 

I.  BEQUI8ITB8  AND  VAI.IDITT  OF 
OONTttAOT. 

«s>24  (Okl.)  Plaintiff  sold  defendant  gasoHne 
to  be  delivered  in  stated  Hme,  contract  giving 
defendant  option  of  ordering  additional  gasoline 
during  its  continuance.  Held,  that  agreement  to 
furnish  additional  gasoline  was  an  enforceable 
option  based  on  consideration. — Waters-Pierce 
Oil  Co.  T.  Progressive  Gin  Co.,  159  P.  340. 
9=350  (Cal.)  Where  a  buyer  aware  of  frand 
perpetrated  upon  him  suggests,  if  he  does  not 
demand,  a  rescission,  and  on  its  refusal  enters 
into  a  new  and  modified  agreement  covering  the 
subject-matter  of  the  first  contract,  the  new 
agreement  waives  the  fraud. — Brown  v.  Domes- 
tic Utilities  Mfg.  Co.,  159  P.  163. 

The  only  fact  which  would  relieve  a  buyer 
from  the  legal  effect  of  his  waiver  of  a  fraud  by 
making  a  new  contract  would  be  allegation  and 
proof  that  he  was  induced  to  enter  into  the 
new  agreement  by  undue  influence,  fraud,  or 
mistake,  or  that  the  terms  of  such  agreement 
were  not  lived  up  to  by  the  defendant. — Id. 

■S=>52(5)  (CaLApp.)  Evidence  kOd  sufficient  to 
sustain  finding  that  .defendants  had  made  no 
contract  of  sale  with  plaindC.— Pacific  Coast 
Dried  Fruits  Co.  v.  Sheriffs,  150  P.  086. 

n.   0ON8TBU0TION     OF     CONTBAOT. 

€=»7I(5)  (Cal.)  Contract  for  sale  of  orange 
trees,  with  option  to  purchase  additional  num- 
ber on  same  terms,  AeW  sufilciently  certain. — 
Pearson  v.  Parsons,  159  P.  1171. 

Under  contract  for  sale  of  orange  trees  with 
option  to  take  additional  number  on  same  terms, 
buyer's  notice  held  to  constitute  exercise  of  op- 
tion to  buy  additional  trees. — Id. 
®=>8I(5)  (Cal.)  Under  contract  for  sale  of 
orange  trees  with  option  to  take  an  equal  num- 
ber of  trees  at  same  terms,  buyer's  notice  of  his 
exercise  of  the  option  held  given  within  reason- 
able time  after  making  of  contract. — Pearson 
v.  Parsons,  159  P.  1171. 

9=»8I(5)  (Cal.)  Under  contract  for  cultivating, 
budding,  and  selecting  orange  trees,  act  of  sell- 
er, defendant's  intestate,  in  budding  trees  in 
April,  1908,  after  notice  of  varieties  required  by 
buyer  in  the  following  year,  held  to  show  no 
fraud  against  plaintiff;  the  notice  being  too  late 
to  affect  buddins;  done  in  such  monuL — ^Pear- 
son V.  Parsons,  159  P.  1178. 
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HX.  MOPmOATKMr  OB  SESOISSION 
OX'  OOKTRAOT. 

(A)  By  AKiwement  of  Parties. 

«=»94  (Wash.)  H  a  party  enters  into  a  con- 
tract of  Bale  and  thereafter  consents  to  its 
surrender,  he  cannot  repudiate  the  consideration 
paid  for  such  surrender  in  the  absence  of  fraud, 
if  made  with  his  full  knowledge.— Forrer  T.  John 
Davis  &  Co.,  1S9  P.  696. 

(B)  Hesalasloa  ky  Sell«r. 

®3>M  (Oal.)  A  contract  to  buy  and  sell  per- 
sonal property,  silent  as  to  its  duration,  is  ter- 
minable by  either  party  after  a  reasonable  time 
and  upon  reasonable  notice. — Southern  Pac.  Co. 
T.  Spring  Valley  Water  Co.,  169  P.  865. 

^  (O  ResclaslOB  ky  Bayer. 

.'9s>ll3  (Cal.)  A  contract  to  buy  and  sell  per- 
sonal property,  silent  as  to  its  duration,  is  ter- 
minable by  either  party  after  a  reasonable  time 
and  upon  reasonable  notice. — Southern  Pac.  Co. 
V.  Spring  Valley  Water  Co.,  168  P.  865. 
4s»l26(l)  (Cal.)  Where  buyer  of  washing  ma- 
chines discovered  seller's  alleged  fraud  in  Janu- 
ary, 1911,  and  did  not  attempt  to  rescind  con- 
tract antil  January,  1912,  the  inexcusable  de- 
lay was  fatal  to  buyer's  action  to  enforce  a  re- 
sdssion. — Brown  t.  Domestic  Utilities  Mfg. 
Co.,  159  P.  163. 

Though  a  contract  received  by  a  buyer  was  of 
no  value,  h«  was  not  thereby  excused  from 
making  his  demand  for  rescission  seasonably, 
which  would  give  notice  to  the  seller  that  he 
bad  decided  to  rescind. — Id. 
«ss>l26(3)  (Oal.)  Where  the  bayera  of  goods 
were  adults,  familiar  with  the  English  lan- 
guage, and  able  to  understand  business  trans- 
actions, and  there  was  no  relation  of  confidence 
betwem  them  and. the  seller,  held,  that  there 
was  nothing  to  sustain  a  finding  of  undue  in- 
fluence excusing  delay  of  a  year  m  bringing  ac- 
tion within  Civ.  Code,  §  1^1. — Brown  v.  Do- 
mestic Utilities  Mfg.  Co.,  159  P.  163. 

IV.  PEBFOBICANOE   OF   CONTBACT. 

(B)  Bill*  of  Bole. 

9s»l40  (Wash.)  A  sale  of  personal  property  is 
good  by  mere  delivery.— Marston  v.  Rue,  169  P. 

(O)  Delivery  and  Aeeeptanee  of  Oooda. 

4=>  150(1)  (N.M.)  One  who  has  agreed  to  per- 
form an  act  Impliedly  agrees  to  perform  what- 
ever is  necessary ;  hence  where  a  seller  con- 
tracts to  sell  goods  f.  o.  b.  cars,  he  must  procure 
the  cars  and  load  the  goods  thereon. — Culp  v. 
Sandoval,  159  P.  956. 

4=9 1 53  (N.M.)  Where  a  seller  has  the  option  to 
deliver  the  goods  sold  on  any  one  of  a  number 
of  days,  it  being  the  duty  of  the  buyer  to  fur- 
nish cars  or  vessel,  the  seller  must  inform  the 
buyer  on  what  day  he  proposes  to  make  deliv- 
ery.—Culp  V.  Sandoval,  159  P.  956. 
^ss  179(4)  (Okl.)  A  buyer  accepting  property 
after  inspection  with  full  opportunity  to  exam- 
ine, in  the  absence  of  express  warranty,  can- 
not claim  damages  because  it  does  not  comply 
with  description. — Talley  v.   Harrison,  169  P. 

OQO. 

Vn.   REMEDIES  OF  SEIXER. 

(B)  Aotlana  for  Price  or  Valae. 

4=9369(1)  (Cal.App.)  Evidence  hM  to  saatain 
judgment  for  defendant  in  action  on  alleged  con- 
tract of  sale,  based  on  ground  that  plaintiff 
was  not  the  real  party  in  interest. — Pacific 
Coast  Dried  Fruits  Co.  v.  Sheriffs,  159  P.  986. 


VUl.  BEttESIES  OF  BU  XJBB. 
(G)    Actions  for  Brencli  of  Contract. 

<g=>4l8(l)  (Okl.)  Where  a  seller  breached  it« 
contract  to  furnish  gasoline,  buyer  is  entitled 
to  recover  difference  between  contract  price  and 
market  price  of  ^soline  at  the  time  of  order. — 
Waters-Pierce  Oil  (3o.  v.  Progressive  Gin  Co., 
159  P.  349. 

(D)  Actions  and  Connterclalms  for  Breach 
of  'Warranty. 

€=>426  (Wyo.)  Provision  of  contract  of  sale 
that  if  the  stallion  sold  proves  not  to  be  as 
warranted,  the  sellers  on  return  of  him  will  fur- 
nish another  held  not  to  prevent  the  buyers 
retaining  him  and  recovering  for  the  breach. — 
Leitner  v.  Thayer,  169  P.  1084. 

IX.  CORSmONAI.  SALES. 

4=>48l  (Wash.)  The  seller  having,  after  injury 
by  a  third  person  of  an  article  held  under  a 
conditional  bill  of  sale,  token  possession  of 
the  article  for  broken  condition  of  payment,  the 
buyer  cannot  recover  of  the  third  person  for  the 
injury  or  the  amount  paid  on  purchase  price.— 
Peterson  ▼.  Chess,  159  P.  894. 


SATISFACTION. 

Payment; 


Re- 


Sea  Accord  and  Satisfaction; 
lease. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  4s»68;   Bvidenoe,  4=9 
28;    Statntes,  <8=>93. 

H.  PVBXiIO   SOHOOX.S.- 

(B)   Creation,    Alteration,    ESxIstence,    and 
Dlssolntion  of  Districts. 

4=922  (Cal.}  The  power  of  the  Legislature  over 
school  districts  is  plenary;  and  it  may  divide, 
change,  or  abolish  them  at  pleasure. — Worthing- 
ton  School  Dist.  v.  Eureka  School  Dist,  159  P. 
437. 

4=937(1)  (Cal.)  Complaint  to  restore  territory 
taken  by  county  supervisors  from  plaintiff 
school  district  and  attached  to  defendant  school 
district  held  not  to  show  change  was  not  made 
according  to  Pol.  Code,  f_  1676.— Worthington 
School  Dist  V.  Eureka  School  Dist,  159  P. 
437. 

(O)  OoTernment,    Oflleers,   and  District 
■eetlnars. 

4=963(1)  (Cal.App.)  Board  of  tmstees  of  union 
school  district,  regardless  of  School  Code  Cal. 
§  1617.  held  empowered  to  require  that  a  libra- 
rian, to  whom  an  offer  of  employment  was  made, 
accept  within  20  days,  and  where  there  was 
no  acceptance  such  librarian  was  not  entitled 
to  the  salary. — Hopkins  v.  Sanderson,  159  P. 
1064. 

(D)   District    Property,    Contracts,    and 
Llaliilltles. 

«=365  (Okl.)  Under  Laws  1913,  c.  219,  art  6, 
i  3,  the  boards  of  education  of  cities  of  the 
first  class  have  power  to  sell  and  convey  real 
esta,te,  and  may  exercise  such  power  without 
making  any  finding  as  to  tlie  reason  or  neces- 
sity prompting  their  acts. — Cosden  v.  Boaid  of 
Education  of  City  of  Tulsa,  159  P.  1108. 

(B)   District    Debt,    Securities,    and    Taxa- 
tlon. 

4=9 1 01  (Utah)  Laws  1915,  c.  115,  increasing 
the  school  tax  rate  of  cities  of  a  certain  class, 
taking  effect  May,  1915,  and  Laws  1U13,  c.  Ill, 
reducing  such  rate,  but  taking  effect  January, 
1916,  held  not  conflicting. — Board  of  Education 
of  Ogden  aty  v.  Hunter,  159  P.  1019. 

Laws  1915,  c.  115,  amending  the  proviso  of 
Comp.  Laws  1907,  f  1936,  fixing  the  rate  of 
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tazea  for  school  parpoaea  so  'far  as  conflicting 
with  Laws  1915,  c.  ill,  thereafter  effective,  vras 
repealed  in  so  far  as  its  provisions  were  in  con- 
ffict  with  chapter  111.— Id. 

(O)  Teaehera. 

«=»I4I(4)  (Or.)  Under  Laws  1913,  c.  172,  i  1, 
Bubd.  7,  22,  23,  L.  O.  L.  H  3950,  4057,  held, 
that  power  of  school  directors  to  dismiss  teacher 
was  not  limited  to  breaches  of  contract  of 
teaching,  but  extended  to  acts  rendering  a  teach- 
er objectionable. — Foreman  v.  School  Diat.  No. 
25  of  Columbia  County,  159  P.  1155. 
«=»I41(5)  (Or.)  Under  Laws  1913,  c.  172,  {  1, 
subd.  22,  fact  that  minute  of  teacher's  dismissal 
was  actually  made  upon  piece  of  paper  would 
not  defeat  the  school  board's  action  where  its 
clerk  was  sick,  on  which  account  the  minute 
wag  not  made  in  his  record  book.— Foreman  v. 
School  Dist  No.  25  of  Columbia  County,  159 
P.  1155. 

SECONDARY  EVIDENCE. 

See  Evidence,  <8=>177,  181. 

SECRETARY  OF  THE  INTERIOR. 

See  Indians,  ®=9l8,  15^ 

SELF-DEFENSE. 

See  Homicide,  <^s9ll6,  800. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  ^9271. 

SENATORS. 

See  States,  «=>27. 

SENTENCE. 

See  Criminal  Law,  «s»1183,  1213;    Homidde, 
<8s9847. 

SEPARATE  ESTATE. 

See  Hosband  and  Wife,  <8=3l31-149. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

See  Process,  «=387-157. 

SERVICE  LETTERS. 

See  Master  and  Servant,  «s»33. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Bills  and  Notes,  4=»034;   Partnership,  9=9 
884;    Pleading,  «=>142;    States,  <8=3l99. 


H.   SITBJEOT-MATTEil. 


I 


4=>29(1)  (Or.)  In  an  action  on  a  note,  an  an- 
swer alleging  that  defendant  leased  a  horse  to 
plaintiff,  which  died  through  plaintiff's  want 
of  care,  held  to  state  a  counterclaim  on  con- 
tract under  L.  O.  L.  g  74. — Meadow  Valley 
lyand  *  Investment  Co.  v.  Manerud,  159  P. 
659. 

<S=»35(2)  (OkL)  Under  Rev.  Laws  1910,  {  4746, 
plaintiff  cannot  plead  as  counterclaim  in  action 
on  notes  unliquidated  damages  frum  unlawful 
suing  out  of  attachment  in  former  suit  in  set- 
tlement of  which  notes  were  executed. — Phil- 
lips T.  Hargadine-McKittrick  Dry  Goods  Co., 
169  P.  320. 


SETTING  ASIDL 

See  Judgment,  <S=3l43-163,  363,  38i. 

SETTLEMENT. 

See  Account  Stated;    Payment;   Hcleaat. 

SEWERS. 

See  Master  and  Servant,  «=»160. 

SHERIFFS  AND  CONSTABLES. 

See  Garnishment,  <=>17;    Mandamus,  4b»4. 

I.   APPOINTMENT,      QUAI<inOATION, 
AND   TENURE. 

(B)  Oonatmbles. 

<S=>9  (Wash.)  Under  Laws  1915,  p.  316,  as  to 
justices  of  the  peace  and  constables,  it  was 
the  intention  that  there  should  be  one  constable 
for  each  justice,  so  that  in  cities  of  less  than 
500,000,  justices  being  limited  in  number  to  Ove, 
there  can  be  but  five  constables. — State  t.  Ham- 
ilton, 159  P.  379. 

m.  POWERS.  DITTIEB,  AND  LIABIU- 
TIES. 

4=>I38(1)  (CaLApp.)  Under  Code  CSv.  Proc.  I 
658,  touching  amendment  of  writs  of  attach- 
ment, held,  that  burden  was  on  chattel  mort- 
gagee, in  an  action  against  the  sheriff,  to  prove 
that  a  defective  undertaking  for  attachment 
filed  before  his  mortgage  and  subsequently 
amended  was  abandoned  by  a  new  affidavit  and 
undertaking  filed  after  the  mortgage  was  giv- 
«>n.— Bone  v.  Trafton.  150  P.  819. 

ZV.  UARIUTIES  ON  OFFICIAL 
BONDS. 

«=>I67(4)  (Wash.)  A  constable's  action  in  aiv 
resting  and  assanltlng  plaintiffs  without- a  war- 
rant or  reasonable  grounds  for  believing  that 
they  committed  a  felony  is  an  act  donp  by  vir- 
tue of  his  office,  so  as  to  render  his  surety  lia- 
ble.—Greenius  V.  American  Surety  Co.  of  New 
York,  159  P.  384. 


See  Admiralty. 


SHIPPING. 


H.   TITLB. 


9s>20  (Cal.)  Part  owners  of  a  ship  as  snch 
are  not  partners,  but  tenants  in  common;  any 
partnership  arising  only  by  special  contract,^ 
Fischer  v.  Carey,  159  P.  677. 

SIDEWALKS. 

See  Municipal  Ckjrporations,  «=>768,  821. 

SIGNALS. 

See  Bailroads,  «S9391. 

SIGNATURES. 

See  Contracts,  <8»35. 

SILENCL 

See  Estoppel,  e=>63,  96. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  9=»362 ;  New  Trial,  4a» 
128. 

SPECIFIC  PERFORMANCE. 

H.  CONTRACTS  ENFOROEABZiE. 

9=»57  (Okl.)  An  oil  and  gas  lease  providing  for 
annual  commutation  payment  in  lieu  of  be- 
ginning operations,  otherwise  the  lease  to  be 
void,  was  a  mere  option  not  entitling  lessee  ta 
specific  performanoe,  at  least  nntU  he  bad  per- 
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formed  or  pl«£ed  himself  in  a  position  where  he 
conid  be  compelled  to  perform. — ^Warner  v. 
Page.  159  P.  264. 

«=>S9  (OaLApp.)  The  obligee  under  contract  to 
lease  land  if  oil  was  discovered  and  on  con- 
summation of  patent  proceedings  may  have 
specific  performance  when  final  receipt  issues, 
though  no  patent  has  been  granted.— Colm  v. 
Francis,  150  P.  237. 

4=»86  (Kan.)  Since  the  proceeding  prescribed 
by  Gen.  St.  lOOG,  §  5064,  for  adopting  a  child 
includes  consent  of  probate  judge,  no  legal  adop- 
tion results  from  mere  contract  of  parties, 
though  property  rights  growing  out  of  such  con- 
tract may  be  enforced. — Malaney  t.  Cameron, 
150  P.  19. 

<s>86  (Or.)  Under  agreement  to  care  for  one 
for  life  in  consideration  of  his  promise  to  devise 
land,  his  death  within  four  or  nve  months  there- 
after held  not  to  make  the  consideration  so 
inadequate  as  to  make  speciflc  performanre  of 
the  agreement  unjust  or  unreasonable. — Woods 
T.  Dunn,  159  P.  1158. 

IV.   FROCEESINOS    AND    BELIEF. 

«=>II4(1)  (CaLApp.)  In  suit  for  specific  per- 
formance of  contract  to  lease  land,  complaint 
showing  that  defendant  had  contracted  to  sell 
to  another,  who  was  in  possession  adverse  to 
plaintiff,  is  not  demnrrable  as  indefinite,  though 
It  does  not  set  out  the  contract  of  sale. — Colm 
V.  Francis,  159  P.  237. 

Complaint  for  specific  performance  of  con- 
tract to  lease  land,  which  alleges  that  the  obli- 
gor has  made  a  contract  for  sale  to  another  and 
put  him  in  possession  is  not  demurrable  as 
showing  no  interest  in  the  obligor,  since  it  shows 
her  to  be  still  the  legal  owner. — Id. 
«=>ri4(2)  (Cal.App.)  By  av.  Code,  {  3391, 
adequacy  of  consideration  for  a  contract  specific 
performance  of  which  is  sought  must  be  pleaded 
and  proved.— Colm  v.  Francis.  159  P.  237. 

Complaint  for  specific  performance  of  con- 
tract for  lease  alleging  that  plaintiff  as  con- 
sideration therefor  was  to  develop  the  petroleum 
deposits,  do  all  work  and  pay  defendant  one- 
eighth  the  proceeds,  shows  sufiScient  considera- 
tion under  Civ.  (>de,  {  3391.— Id. 
«=I2I(7)  (Or.)  In  suit  to  enforce  speciflc  per- 
formance of  an  asreement  by  defendant's  rela- 
tive to  devise  to  plaintiff  certain  realty  in  con- 
sideration of  the  promise  of  herself  and  husband 
to  care  for  him  and  furnish  a  home  during  the 
remainder  of  his  life,  evidence  held  to  show 
the  making  of  such  agreement. — Woods  v,  Dunn, 
150  P.  im 

9=>I2I(11)  (Or.)  In  suit  to  enforce  specific 
performance  of  an  agreement  whereby  defend- 
ant's relative  covenanted  to  devise  to  plaintiff 
certain  land  in  consideration  of  her  promise 
to  care  for  him  and  furnish  him  a  home  during 
his  life,  evidence  held  to  show  that  plaintiff 
had  fully  performed  such  agreement— ^Woods 
V.  Dunn.  159  P.  llOa 

SPEQULATIVE  DAMAGES. 

See  Damages,  €=^40. 

SPEED. 

See  Evidence,  «=>492 ;  Railroads,  «=>3ie,  346, 
350. 

STATE  CONSERVATION  COMMIS- 
SION. 

See  States,  «=367. 

STATEMENT. 

See  Appeal  and  Error,  <g=s>560;  Justices  of  the 
Peace.  <S=>164. 


STATES. 

See  Counties,  «=324;    Statutes,  <S=>220. 

I.  FOLITICAI.  STATUS  AND  IUSI.A- 

TIONS. 

&=>9  (Okl.)  Under  Enabling  Act,  f  19,  and 
Const  art.  25,  §  23,  the  county  courts  of  the 
state  are  the  successors  of  the  probate  courts 
of  the  territory  of  Oklahoma.— Munson  v.  First 
Nat  Bank  of  Okmulgee,  159  P.   486. 

A  creditor  may  proceed  by  garnishment  in 
county  courts  under  Rev.  Laws  1910,  §  4822, 
made  applicable  bv  St  1893,  {  1563,  which  was 
put  in  force  in  state  by  Const,  art.  25,  i  2.— 
Id. 

®=39  (Okl.)  Defense  of  usury  majr  be  pleaded 
by  virtue  of  Schedule  to  the  Constitution  to  an 
action  on  contract  executed  under  the  laws  of 
the  Indian  Territory,  though  the  action  was 
not  instituted  until  after  the  territory,  as  part 
of  the  state  of  Oklahoma,  had  been  admitted 
into  the  Union.— Scott  v.  Potts,  159  P.  932. 

II.  GOVEEUTMEMT  AND  OFFIOEBS. 

<S=>27  (Wash.)  Although  Const  art  2,  $  S,  re- 
quires state  senators  to  be  elected  from  districts 
apportioned  according  to  population,  the  fact 
that  the  latest  census  shows  gross  inequalities 
in  the  districts  is  no  ground  for  setting  aside  the 
legislative  apportionment,  which,  when  enacted, 
was  based  upon  proper  districts.— State  v.  How- 
elL  159P.  777. 

Const  art  2,  {3,  requiring  state  senators  to  be 
elected  from  districts  apportioned  according  to 
population,  does  not  require  that  the  apportion- 
ment be  made  with  mathematical  exactness,  but 
the  Legislature  exercises  a  discretion  in  the  ap- 
portionment.— Id. 

The  Apportionment  Act  of  1901,  fixing  the  dis- 
tricts from  which  state  senators  shall  be  chosen, 
is  not  unconstitutional  on  the  ground  of  inequali- 
ty of  representation,  under  Const  art.  2,  f  3.— 
Id. 

ig=s>67  (CaLApp.)  Under  Pol.  Code,  {  472,  an 
attorney  at  law  mi^ht  be  employed  by  the  state 
conservation  commission  created  by  St.  1911, 
p.  822,  to  compile  laws  of  the  state  and  the 
federal  government  relating  to  conservation, 
without  the  consent  of  the  Attorney  General. — 
U'Ren  y.  State  Board  of  Control,  159  P.  615. 

V.   0I.AIM8  AGAINST   STATE. 

€=>I73  (Cal.App.)  State  board  of  control,  cre- 
ated by  St  1911,  p.  590,  embracing  Pol.  Code, 
Si  654-691,  in  respect  to  a  claim  for  salary  of 
one  employed  by  state  conservation  commission, 
created  by  St  1911,  p.  822,  had  only  the  power 
of  an  auditing  body  passing  upon  the  suffi- 
ciency of  the  form  of  the  claims.- U'Ren  v. 
State  Board  of  Control,  159  P.  615. 
«=>I73  (Cal.App.)  Under  Pol.  Code,  i  4290, 
providing  for  compensation  of  sheriff,  and  sec- 
tion 668,  providing  fbr  examination  'of  his  ac- 
counts by  board  of  control,  the  hoard,  on  find- 
ing that  he  has  rendered  the  services  set  forth  in 
his  claim,  and  that  the  amount  claimed  for  ex- 
penses was  necessarily  incurred,  has  no  discre- 
tion other  than  to  allow  the  claim,  in  spite  of 
section  682  as  to  powers  of  such  board. — Ham- 
mel  V.  Neylan,  159  P.  618. 
(8=»I75  (Oal.App.)  State  board  of  control,  aft- 
er having  approved  the  form  of  presenting  a 
claim,  if  intending  to  require  a  different  form, 
should  have  permitted  the  remedy  of  any  defects 
in  form,  and  upon  application  for  a  writ  of 
mandate  coold  not  urge  for  the  first  time  for- 
mal defects  in  presentation  of  claim. — U'Ken  v. 
State  Board  of  Control,  159  P.  615. 
€=>I85  (Cal.App.)  In  regularly  approving  and 
allowing  claims  presented  by  a  shenff  for  serv- 
ices during  certain  years,  The  board  of  control 
to  a  llmit^  extent  acts  judicially,  and  its  de- 
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cision  is  final  and  condnsiTe  as  against  col- 
lateral attack.— Hammel  t.  Neylan,  159  P.  618. 

VI.  ACTIONS. 

€=»  1 9 1  (1)  (Cal.App.)  Mandamus  to  compel  state 
board  of  control  to  perform  duty  erpressly  en- 
joined upon  it  by  law  as  to  allowance  of  sal- 
ary of  an  employe  of  state  conservation  com- 
mission might  be  maintained  without  consent  of 
state.— U'Ren  v.  State  Board  of  Control,  159 
P.  615. 

<S=>I99  (CaLApp.)  The  board  of  control  can- 
not sue  to  recover  money  obtained  from  the 
state  by  fraud,  and  therefore,  in  action  to  com- 
pel it  to  allow  sheriff's  claim  for  services  for 
later  years,  it  cannot  set  up  as  a  counterclaim 
that  the  compensation  in  the  earlier  years  was 
obtained  through  fraud.— Hammel  v.  Neylan,  159 
P.  618. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  stibjectB,  see 
the  various  specific  topics. 

I.  ENAOTlXEirr,  REQUIBITSS.  AND 
VAUDITY    IN    OENEBAI.. 

«=>2I  (Kan.)  Laws  1909,  c.  201,  relating  to 
construction  and  improvement  of  county  roads, 
is  not  unconstitutional  for  failure  to  observe 
constitutional  requirements  in  passage  of  act. — 
Stevenson  v.  Board  of  Com'rs  of  Shawnee  Coun- 
ty, 159  P.  5. 

<S=s>35V2  (Colo.)  Under  Laws  1013.  p.  811,  |  3, 
providing  that  all  initiative  and  referendum 
petitions  shall  be  deemed  sufficient  unless  a 
protest  in  writing  under  oath  shall  be  filed,  a 
written  protest  to  a  petition  to  refer,  the  veri- 
fying certificate  of  the  officer  reading,  "Sub- 
scribed to  before  me,"  etc.,  held  insufficient. — 
Ramer  v.  Wright,  150  P.  ll45. 

Requirements  of  Laws  1913,  p.  310,  relative 
to  initiative  and  referendum  petitions  and  pro- 
tests thereto,  are  jurisdictional,  and .  the  secre- 
tary of  state  is  without  power  to  act  on  n  pro- 
test in  the  absence  of  a  substantial  compliance 
witii  the  statute.— Id. 

i8=»35'/2  (Wash.)  Under  Const,  art  2,  S  1,  pro- 
viding for  direct  legislation,  no  constitutional 
right  is  given  to  propose  a  preamble  or  declara- 
tion of  purpose  to  a  proposed  law. — State  v. 
Superior  Court  in  and  for  Thurston  County, 
159  P.  92. 

A  preamble  in  a  proposed  act,  initiated  under 
Const,  art.  2,  S  1,  amendatory  to  Fisheries  Code, 
S  1,  reciting  the  purposes  of  the  act  and  con- 
taining argumentative  statements  of  reason 
for  its  adoption,  held  improper  under  Laws 
1913,  p.  418,  providing  for  publication  of  such 
argument  at  expense  of  proponent,  and  the 
publication  of  such  preamble  at  expense  of 
state  will  be  enjoined. — Id. 
<=35'/2  (Wash.)  A  portion  of  the  preamble  of 
a  proposed  act,  initiated  under  Const,  art.  2,  { 
1,  amending  the  Workmen's  Compensation  Act, 
so  as  to  include  surgical  and  hospital  treat- 
ment of  injured  emi)loy6s  at  the  expense  of  the 
industries  to  be  paid  for  out  of  the  accident 
fund,  held  to  be  legislation,  not  mere  preamble. 
— State  V.  Superior  Court  in  and  for  Thurston 
County,  159  P.  101. 

<S=947  (Wash.)  Rem.  &  Hal.  Code,  g  8397%, 
subd.  4,  stating  unprofessional  conduct  as  em- 
bracing all  advertising  of  any  medicine  or  means 
to  regulate  or  establish  menses,  is  not  unconsti- 
tutional as  vague  and  uncertain. — .State  Board 
of  Medical  Examiners  v.  Macy,  159  P.  801. 


«=s>64(l)  (Nev.)  Tie  unconstitutionality  of  one 
section  of  law  does  not  destroy  the  validity  of 
other  provisions  which  can  stand  independent 
of  Buch  section. — Turner  v.  Fogg,  169  P.  56. 
<8=»64(4)  (Wash.)  Laws  1915,  p.  316,  as  to 
justices  of  the  peace,  is  not  void  because  sec- 
tion 2  attempts  to  delegate  to  county  commis- 
sioaers  the  power  to  increase  salaries  of  jus- 
tices of  the  peace,  but  the  attempted  delegation, 
if  void,  does  not  affect  the  remainder  of  the 
statute.— State  ▼.  Hamilton,  159  P.  379. 

n.   OENJEBAIi  AND   SFXCIAI.  OR  IiO> 
OAI.    I.AV7S. 

<es>7S(Z)  (Wash.)  Laws  1915,  p.  316,  as  to 
justices  of  the  peace,  does  not  violate  Const, 
art.  11,  ii  4,  5,  as  to  uniformity,  and  article 
6,  g  8,  as  to  terms  of  county  officers. — State  v. 
Hamilton,  159  P.  379. 

<S=>77(1)  (Utah)  That  Laws  1915,  c.  115,  only 
amends  the  proviso  of  Comp.  Laws  1907,  I 
1936,  by  increasing  the  tax  rate  of  cities  of 
a  certain  class,  and  Laws  1915,  c  111,  amends 
such  proviso,  and  also  amends  other  sections  of 
the  school  law,  did  not  make  chapter  115  a  spe- 
cial law. — Board  of  Education  of  Ogden  City  v. 
Hunter,  150  P.  1019. 

$=>92  (Utah)  Cities  and  any  other  subjects 
may  l>e  classified  without  contravening  Const, 
art.  6,  i  26,  subd.  18,  providing  that  in  all 
cases  where  a  general  law  can  be  applicable, 
no  special  law  shall  be  enacted,  but  such  clas- 
sification must  be  reasonable  and  natural,  and 
not  artificial  or  arbitrary. — ^Board  of  Educa- 
tion of  Ogden  City  v.  Hunter,  159  P.  1019. 
<e=393(6)  (Utah)  Laws  1915,  c.  Ill,  amending 
the  proviso  of  Comp.  Laws  1907,  i  1936,  by 
classifying  cities  and  reducing  the  tax  rate 
for  school  purposes,  held  invalid,  because  the 
classification  was  unreasonable  and  artificial, 
and  unrelated  to  the  subject  of  the  legislation. — 
Board  of  Education  of  Ogden  City  v.  Hunter, 
159  P.  1019. 

m.  strsjECTs  and  titles  of  acts. 

<S=»II7(8)  (Wash.)  Laws  1907,  p.  603,  entitled 
"An  act  relating  to  registration  and  confirma- 
tion of  titles  to  land,"  and  requiring  mechanics' 
lien  claims  against  registered  land  to  be  filed 
with  the  registrar  of  titles  instead  of  the  coun- 
ty; auditor,  is  not  invalid  because  its  title  in- 
sufficiently states  its  purpose. — MtcMollen  & 
Co.  v.  Croft,  159  P.  375. 

«=»I2S(5)  (Nev.)  Act  March  29,  1915  (St  1915, 
e.  283),  as  to  nomination  of  candidates  and 
primary  elections,  held  not  to  contravene  Const 
art.  4,  5  17,  as  to  subjects  and  titles.— Turner  ▼. 
Fogg,  159  P.  66. 

<@=»I25(5)  (Wash.)  Laws  1913,  p.  103,  entitled 
"An  act  relating  to  justices  of  the  peace  and 
constables  in  cities  having  a  population  of  50,- 
000  or  more  inhabitants  and  providing  for  their 
election  and  appointment  and  fixing  their  sal- 
aries," is  not  invalid  for  want  of  sufficient  ti- 
tle.—State  V.  Hamilton,  159  P.  379. 
<@=»I25(6)  (Wash.)  Laws  1916,  p.  316,  entitled 
"An  act  relating  to  justices  of  the  peace  and 
constables  and  the  compensation  of  justices  of 
the  peace  in  cities  of  225,000  population,  and 
amending  section  6633 — 1  of  Rem.  &  Bal.  An- 
not  Codes  and  Stats,  of  Washington,"  is  not 
invalid  for  want  of  sufficient  title. — State  v. 
Hamilton,  159  P.  879. 

IV.  AMENDlIENrr,    MVI8ION,   AMD 
OMJinCATION. 

<g=>l30  (Or.)  The  Constitution  does  not  deny  to 
the  Legislature  the  right  to  amend  a  statute 
enacted  by  the  people  in  the  exercise  of  the 
initiative.— Patton  v.  Withycombe,  159  P.  7a 
<@=9|38(2)  (Wash.)  Laws  1916,  p.  316,  as  to 
justices  of  the  peace,  amending  Laws  1913,  p. 
103,  on  the  same  subject,  is  not  invalid  as  at- 
tempting to  amend  a  statute  by  mere  reference 
to  its  title,  the  act  baTing  sufficiently  set  forth 
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the  statute  amended  at  leng[th.— State  v.  Ham- 
ilton, 159  P.  379. 

V.  BEPIBAI.,    SV8»£lt8lON.    EXPtSLA' 
TIOH.  AND  KBVtVAL. 

«=»I50  [New,  Tol.  2  Key-No.  Series] 

(Or.)  The  Constitution  does  not  deny  to 
tbe  Lt^slature  the  right  to  repeal  a  statute 
enacted  by  the  people  in  the  exercise  of  the 
initiative.— Patton  v.  Withycombe,  159  P.  78. 

Even  though  an  ind<q>eiidettt  act  complete 
within  itseU  works  a  repeal  by  implication,  it  is 
not  pregnable  for  failure  to  observe  Const,  art 
4,  S  22,  declaring  that  the  act  amended  shall 
be  set  forth  at  full  length.— Id. 
«=>I68  (Utah)  Invalidit/  of  Laws  1916,  c.  HI, 
re-enacting  and  amending  proviso  of  Comp. 
Laws  1907,  i  1936,  and  repealing  conflicting 
parts  of  Laws  1915,  c.  115,  which  re-enacted 
section  1936  and  amended  the  proviso  thereof 
to  fix  the  rate  of  taxes  for  school  purposes, 
left  the  rate  fixed  bjr  chapter  115  in  full  force 
and  effect— Board  of  Education  of  Ogden  City 
V.  Hunter,  159  P.  1019. 

«»r70  (Utah)  Such  parts  of  Laws  1916,  c. 
115,  re-enacting  Comp.  Iiaws  1907,  {  1936,  and 
amending  its  proviso  as  were  not  in  conflict 
with  Laws  1915,  c.  Ill,  re-enacting  and  amend- 
ing such  proviso  were  re-enactments  having 
force  and  effect  from  their  original  enactment. 
— Board  of  Education  of  Ogden  City  y.  Hunter, 
169  P.  1019. 

VI.  OOVSTBUOTIOtt  Ajno  OFEBA- 
TIOV. 

(A)  General  R«les  at  Conatrnctlon. 

«=»I8I(1)  (pM.)  In  construction  of  statutes, 
intent  of  Legislature  must  govern. — Board  of 
Com'rs  of  Creek  County  v.  Alexander,  159  P. 
311. 

When  language  of  statute  Is  dubious,  court 
will  consider  reason  and  intent  of  law  to  dis- 
cover its  scope  and  true  meaning. — Id. 
€=»I92  (Sey.)  Technical  words  «md  phrases 
having  peculiar  and  appropriate  meaning  in 
law  are  to  be  '  understood  according  to  their 
technical  import;  but  to  such  rule  there  is  an 
exception  where  words  are  used  to  express  con- 
vertible terms  in  a  statute. — In  re  Lewis'  Es- 
tate, 159  P.  961. 

4s>l94  (Or.)  The  general  intent  will  be  con- 
trolled by  the  particular  intent  subsequently 
expressed. — Mackenzie  v.  Douglas  County,.  159 
P.  625. 

4=s>200  (Or.)  Although  punctuation  may  be  re- 
sorted to  as  an  aid  in  construction  when  it  tends 
to  throw  light  on  the  meaning,  yet  it  may  be 
disregarded  when  it  would  tend  to  convey  a 
meaning  not  in  consonance  with  the  rest  of 
the  act — Mackenzie  v.  Douglas  County,  159  P. 
625. 

Laws  1913,  p.  546,  S  12,  as  to  audit  of  books  of 
any  "city,  county  school  district,"  will  be  con- 
strued as  if  a  comma  were  present  between 
"county"  and  "school  district,'  so  as  to  apply 
to  counties,  as  required  by  the  later  provisions 
of  the  act. — Id. 

i8=>206  (Okl.)  To  ascertain  the  intent  of  a 
statute,  all  legislative  provisions  on  the  sub- 
ject should  be  construed  together  and  given  ef- 
fect as  a  whole.— Board  or  Com'rs  «t  Creek 
County  V.  Alexander,  159  P.  311. 
^=»207  (Wash.)  When  the  language  of  a  stat- 
ute is  ambiguous  or  contradictory,  the  court, 
failing  to  dissolve  the  ambiguity,  may  give  ef- 
fect to  the  expression  last  in  time. — State  v. 
Hamilton,  159  P.  S79. 

«=>2I0  (Wash.)  A  law  is  a  rule  of  action,  but 
an  argument  by  w«y  of  preamble  is  not— State 
V.  Superior  Court  in  and  for  Thurston  County, 
159  P.  92. 

A  preamble  is  not  an  essential  part  of  a  stat- 


ute, has  no  legislative  force,  and  Is  of  import- 
ance only  as  a  guide  to  an  understanding  of 
the  statute  with  reference  to  the  legislative  in- 
tent in  case  of  doubt  or  ambiguity. — Id. 
^=>2I2  (Nev.)  Where  a  statute  uses  a  word 
whicfh  is  well  known  and  has  a  definite  sense 
at  common  law,  without  specific  definition,  it 
will  be  presumed  to  be  used  in  its  common-law 
sense,  unless  it  clearly  appears  that  it  was  not 
so  intended.— In  re  Lewis'  Estate,  159  P.  961. 

«=>>2i4  (Wash.)  When  tbe  language  of  a  stat- 
ute is  ambiguous  or  contradictory,  the  court 
may  resort  to  extrinsic  aids  to  ascertain  the 
intent,  or,  failing  to  dissolve  the  ambiguity, 
give  effect  to  the  expression  last  in  time.— -State 
V.  Hamilton,  189  P.  379. 

®s>2l5  (Idaho)  Statutory  enactments  should 
be  construed  in  the  light  of  conditions  existing; 
at  their  adoption.— State  v.  Fite,  159  P.  1183. 

«=s>2l7  (Utah)  It  is  the  duty  of  the  courts  in 
construing  statutes,  and  especially  in  cases  of 
conflict,  to  consider  all  matters  that  may  affect 
their  validity  or  meaning,  including  the  history 
of  legislation,  and  the  reasons  for  and  andnst 
their  passage.- Board  of  Education  of  Ogden 
City  V.  Hunter,  159  P.  1019. 

•e=>2<7  (Wash.)  Laws  1913,  p.  103,  i  1,  relat- 
ing to  Jastices  of  the  peace  and  constables,  is 
not  void  for  ambiguity  in  declaring  that  elec- 
tions for  such  offices  shall  be  held  quadrennial- 
ly, and  that  the  term  shall  be  two  years,  since 
the  legislative  journals  disclose  that  the  word 
"quadrennial"  was  substituted  for  "biennially" 
in  the  Senate,  and  that  the  House  of  Represen- 
tatives concurred  in  the  change,  showing  an 
intention  that  the  term  should  be  four  years.— 
State  V.  Hamilton,  159  P.  379. 

«=3219  (Okl.)  A  ruling  of  tbe  Commissioner  of 
the  General  Land  Office  that  the  date  of  appli- 
cation for  enrollment  of  a  citizen  of  the  live 
Civilized  Tribes  should  be  held  to  be  the  anni- 
versary of  the  birth  is  not  a  construction  of 
Act  Cong.  May  27,  1908,  §  3,  relating  to  con- 
clusiveness of  enrollment  as  to  age  of  Indian. — 
Heffner  v.  Harmon,  159  P.  650. 

«s»220  (Okl.)  Joint  resolution  by  both  branches 
of  Legislature,  though  not  signed  by  Governor, 
and  hence,  under  Const,  art  6,  )  11,  not  hav- 
ing force  of  law.  declaring  purpose  of  former 
act,  may  be  considered  as  aid  in  coDstniing  a 
former  act. — Board  of  Com'rs  of  Creek  County 
V.  Alexander,  169  P.  811. 

®=>224  (Utah)  Where  a  conflict  exists  between 
two  enactments,  whether  enacted  at  the  same 
session  or  at  different  sessions,  the  court  must, 
if  possible,  give  force  and  effect  to  all  the  pro- 
visions contained  in  both  acts,  notwithstanding 
the  apparent  conflict — Board  of  Education  ot 
Ogden  City  v.  Hunter,  159  P.  1019. 

$=3225  (Okl.)  Subsequent  legislative  enact- 
ments may  be  considered  as  aid  in  interpreta- 
tion of  prior  legislation  on  same  subject. — 
Board  of  Com'rs  of  Creek  County  v.  Alexander, 
159  P.  311. 

When  strict  interpretation  of  particular  stat- 
ute would  defeat  intent  as  shown  by  other  legis- 
lation enacted  according  to  general  purpose  in 
accomplishing  particular  result,  such  construc- 
tion should  not  be  adopted.— Id. 

«=>226  (CaL)  Where  foreign  statute  which  has 
been  construed  by  courts  of  foreign  country  is 
adopted,  construction  by  foreign  courts  is  elso 
adopted. — Ocean  Accident  &  Guarantee  Co.  v. 
Industrial  Accident  Commission  of  California, 
159  P.  1041. 

i@=»228  (Or.)  While  a  proviso  is  commonly  found 
at  the- end  of  the  act  or  section,  and  is  usual^ 
introduced  by  the  word  "provided,"  that  word  is 
not  necessary,  the  matter,  and  not  tbe  form,  of 
tbe  succeeding  words  controlling ;  a  proviso  nec- 
essarily containing  a  condition  or  limitation  up- 
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on  tbe  preceding  matter.— Mackenzie  t.  Doni^as 
County.  159  P.  625. 

<S=3230  (Wash.)  Laws  1915.  p.  316,  providing 
for  election  of  certain  justiceB  to  be  held  in 
November,  1914,  is  not  void  for  ambiguity  in 
providing  for  an  election  at  a  past  date,  since 
the  act  amends  Laws  1913,  p.  108,  |  1,  and 
its  provisions  as  to  dates  of  election  having 
been  continued  are  not  to  be  considered  as  hav- 
ing been  repealed  and  re-enacted,  but  as  hav- 


ing been  cootinnouily  In  force.— Stat*  ▼.  Ham* 
ilton.  159  P.  379. 

(C)   Time   of  Talcing  ESeot. 

®=3260  (Utah)  Where  a  statute  is  made  ef- 
fective only  from  a  future  date,  but  in  terms  re- 
peals a  former  law  on  tbe  subject,  tbe  repeal- 
ing clause  becomes  effective  only  when  tbe  stat- 
ute goes  into  effect. — Board  of  Education  of 
Ogden  City  v.  Hunter,  159  P.  1019. 
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Art.  7,  H  1,  2 1166 

Art.  7.  f  3 559,  1155 

LORD'S     OREGON     LAWS. 

§  61    1038 

i  74 559 

$§  181,    188 1033 

§  201    .- 1149 

li  210-212    69 

S  531    ....•: 1149 

§  550.      Amepdcd  by  Laws 

1913,  p.  617 567 

S  550,  Bubsecs.  2,  4 1163 

§554    1158 

§  578   1150 

i§  804,    805,    808 1158 

§  8:^8   558 

§  868,    Bubsec.    2 969 

8  937   73 

§  1377    80 

|§  1610,    1611 1165 

S  1621.     Amended  by  Laws 

1913,    p.    496 1165 

5§  3343-3345    974 

8§  3349-3391    78 

§  3.S67,  3389 974 

§  3950,  4057 1155 

5  6850  1033 

I  6278,  6320.  6S21 73 

j|  6619,  6621 1031 

S  7319    1158 

f§  7397,  7400,  7401 60 

CITY  CHARTERS. 

Eugene,  §$  114.*  115 73 

Portland,  §S  376,  404 969 

LAWS. 

1911,  pp.   16,  18,  SI  1,   6 

071,  1168 

1913,   p.   75 657 

1913,  pp.  75,  76,  JJ  1,  6. .  557 

1913,    p.   183 78 

1913,  pp.  301,  304,  306,  | 
1,  subsecs.  7,  22,  23....  1166 

1913,    p.    458 78 

191.3,  p.  496 1165 

1913,  p.   545 625,  628 

1513,  p.  546.  §10 628 

1913,  p.   546,    I   12 625 

1913,  p.    617 567 

1915,   p.   124 78 


UTAH. 

CONSTITUTION. 

Art  6,  i  26,  Bubsec.  18.  .1019 
Art.  8,    {   19 737 


COMPILED      LAWS      1907. 

1206  638 

1372-1376,  1378,  1386, 

1388  .V??  49 

I  1936.  Amended  by  Laws 

1915,  ch.  115 1019 

§  2826  49,  534 

§  2980  534 

i  3596  737 

§§  3668,  3686,  3686x....  964 

LAWS. 
191S,  chs.  Ill,  116 1019 


WASHINGTON. 

CONSTITUTION. 

Art.  1,  I  19 118 

Art.  1,  I  21 801 

Art.  2,  i  1 92,  101 

Art.  2,    g   8 777 

Art  2,   1   37 101 

Art.  4,   I    10 84 

Art.  4,  I  17 889 

Art  6,  I  8 379 

Art.  7,    $   9 806 

Art.  11,    I   4 379 

Art  11,  I  5 118>  379 

Art.  11,  I  8 888 

BALLINOEB'S      ANNOTAT- 
ED CODES  &  STAT- 
UTES. 

I  8803  891 

REMINGTON  &  BALLIN- 
GER'S  CODE. 

a  136-138   978 

8  157   ( 774 

I  159    701,  774 

I  165   774 

81  183,    194 791 

§i  220-224   755 

I  241   125 

I  299   369 

I  303    369,  978 

I  307   680 

I  391   120 

I  393   686 

1  399,   subsec.   5 796 

I  420   129 

1  420  et  aeq 129 

I  422    129 

j  434    788 

|§  563,  671,  573 1076 

8  600    123 

i  648    1193 

is  790,    797 977 


P1084.  1085. 761 
1119    686,  785 

rll20,  1121,  1128 686 
1134    375 

U  1472,  1470 771 

Tl720    782 

is  2314r-2316,   2414,    2415  753 

I  8317   761 

i  3660    602 

i  87115a.       Amended     br 

Laws  1911.  p.  135,  S  1-  •  895 

S  3715d    895 

i  8860    84 

is  4809,    4826 118 

116150-5275    02 

r6533— 1.      Amended    by 

Laws  1915,  p.  316 379 

{  7766   383 

Is  8006-8010   766 

S  8397    760 

S  8397% 769,  801 

8  8397%,  aubsecs.  8,  4-  ■  801 

8  8399  801 

1  8766    Ill 

H  9230,  9236,  9245 786 

Sl  9254,   9267-9250,   0267  812 

Volume  3  (1013). 

{  B87&-9    689 

16933,  Bubsec.  1 792 

j  6059-36  896 

I  6604—1  tp  6604—32 101 

CITY  CHARTERS. 
SeaUIe,  art  16,  S  ^ 818 

LAWS. 

1800,  p.  135 84 

U901,  p.    70 777 

1007,  p.   693 375 

1911,  p.  135,  8  1 895 

1011,  p.  442.    Amended  by 

Laws  1913,  p.  400 806 

1911,  p.  455,  8  23 756 

1911,  p.    538 133 

1911,  p.  561,  8  34 138 

1913,  p.  103 370 

1913,  p.  103.    Amended  by 

Laws  1915,  p.  316 379 

1913,  p.  103,  8  1 379 

1913,  p.  315,  S  1>  subsec. 

7   383 

1913,  p.   409 806 

1913,  p.  418 92,  101 

1915,  p.   2 88 

1915,  p.   2.  J   22 700 

191Bv  p.   227. 366 

1915;  p.  303,  S  8 686 

1915,   p.  316 370 

1915,  p.    357 388 


STAY. 

See  Appeal  and  Error,  «=»460,  485;   B}xecutioo, 

«=>l58. 

STENOGRAPHERS. 

See  Criminal  Law,  «:;i643 ;  Witnesses,  «=3259. 

STOCK. 

See  Corporations,  «=»8(>-128. 

STOCKHOLDERS. 

See  Corporations,  e=s>207,  216,  563. 

STOLEN  GOODS. 

See  Receiving  Stolen  Goods. 

STREET  RAILROADS 

See  Carrieiau 


n.   aXiOITXATION   AND   OVSBATION. 

^=>8((1)  (Cal.)  A  street  railway  la  charged 
wit*  notice  of  defective  condition  of  temporary 
crosswalk  over  its  tracks,  which  condition  it  has 
itself  created.— Burr  v.  United  Railroads  of  San 
Frandbco,  159  P.  584. 

«=>II4(6)  (Cal.)  Evidence  held  to  show  that 
automobile  in  which  plaindfE  was  injured  was 
jitalled  on  crossing  through  its  negligent  con- 
struction of  defendant  street  railroad  in  full 
view  of  motorman  on  approaching  car. — Burr  ▼. 
United  Railnoads  of  San  Frandsco,  159  P.  584. 

STREETS. 

See  ^$hways;    Mandamus,  9=>98;    Municipal 
C!orporation8,   <9=>268,  703.  706,  821. 

STRIKING  OUT. 

See  Appeal  and  Error,  ®=»1042;  Criminal  Law, 
iS=7696;    Pleading;  «=7355-364. 
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SUBCONTRACTORS. 

See  Mechanics'  Liens,  «=999,  132,  164. 

SUBROGATION. 

«a»l  (Wash.)  Subrogation  is  not  foonded  on 
contract,  and  may  be  enforced  in  absence  of 
contract,  but,  where  Uabilitj  of  a  party  is  fixed 
by  contract  or  statute,  courts  will  not  resort  to 
equity  to  either  enlarge  or  defeat  it.— Southwest- 
ern Surety  Ins,  Co.  v.  Pacific  Coast  Casualty 
Co.,  159  P.  788. 

^=>7(1)  (Wash.)  Where  road  building  contracts 
permit  the  county  to  retain  20  per  cent,  of  the 
price  to  satisfy  liens,  the  surety  on  contractors' 
bond  is  subrogated  to  the  rights  of  creditors  in 
such  fund  as  collateral  security  when  it  pays 
their  claims. — Maryland  Casualty  Co,  t.  Wash- 
ington Nat.  Bank,  159  P.  689. 
€=>7(2)  (Wash.)  Svhere  county  retained  state 
warrants  for  state  aid  road  construction,  sure- 
ty on  contractors'  bonds,  having  paid  claims  of 
creditors,  had  equity  in  them  as  against  bank, 
which  loaned  money  to  the  contractors,  taking 
assignment  of  all  sums  due  them,  but  failed  to 
trace  the  money  to  payments  on  the  work. — 
Maryland  Casualty  Co.  v.  Washinstoa  Nat. 
Bank,  15Jf  P.  689. 

SUBSCRIPTIONS. 

See  Oorporationa,  €=980-92. 

SUFFRAGE. 

See  Elections. 

SUICIDE. 

See  Elridence,  ^=>S0, 

SUMMARY  PROCEEDINGS. 

See  Criminal  Law.  <d=>252-257;  Taxation,  4=9 
578,  688. 

SUMMONS. 

See  Process. 

SUNDAY. 

See  Time,  <&=»10. 

€^26(1)  (Okl.)  One  is  not  barred  from  recov- 
ery for  injuries  received  while  working  in  vio- 
lation of  the  Sunday  law.— Lisle  v.  Anderson, 
159  P.  278. 

SUPPORT. 

See  Guardian  and  Ward,  <S=930. 

SURETYSHIP. 

See  Prindpal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  *=»119. 

SURGICAL  OPERATIONS. 

See  Damages,  «ss>62. 

SURPLUSAGE. 

See  Pleading,  «ssa864. 

SURRENDER. 

See  Landlord  and  Tenant,  «ss>100,  104. 

SURVEYS. 

See  Boundaries;    Bvldenoe,  4sa460, 

SURVIVAL 

See  Abatement  and  Revival,  9=s>63. 


TAXATION. 

See  Adverse  Possession,  <=>79,  94;  Constitu- 
tional Law,  *=»285;  Counties,  <S=»191-196; 
li^ectment,  €s»142 ;  Eminent  Domain,  <3=> 
124;  EstODpel,  «s=70;  Highways,  <8=>122; 
Municipal  C»rporations,  «=9958-986 ;  Schools 
and  School  Districts,  i»:»101;  Statutes,  <8=» 
77,  93,  168. 

m.  UABIUTY  OF  FERSOira   AMD 

PROPERTY. 

OD)  Bzemptlona. 

€=»2I0  (Okl.)  Grantees  of  Creek  homestead  al- 
lotment, conveyed  under  authority  of  Act  of 
Congress  May  27,  1908,  cannot  claim  the  ex- 
emption from  taxation  given  by  Act  of  Congress 
of  June  30,  1902,— Board  of  Com'rs  of  Muskogee 
County  V.  Pink.  150  P.  470, 

Upon  alienation  of  the  allotments  authorized 
by  Act  of  Congress  of  May  27,  1908  (35  Stats. 
312),  I  4,  such  lands  became  subject  to  taxation, 
—Id. 

A  Creek  homestead  upon  alienation  by  allot- 
tee, as  authorized  by  the  Act  of  Congress  May. 
27,  1908  (35  Stat  312),  ceased  to  be  exempt 
from  taxation. — Id. 

V.  LEVY  Ain>  ASSESSMENT. 
(C)  Mode  of   Asaeaanent  In    General. 

«=9363  (Wash.)  The  owner  of  property  must 
take  notice  of  the  fact  that  taxes  will  be  as- 
sessed against  his  property  and  must  be  paid, 
and,  if  not,  the  property  will  be  sold  to  satisfy 
the  tax.— Sparks  v.  Standard  Lumber  Co.,  159 
P.  812. 

The  owner  of  property  is  bound  to  take  notice 
of  every  step  from  the  initial  listing  and  levy 
of  taxes,  until  the  power  of  the  sovereignty 
then  in  motion  is  exhausted;  personal  notice 
to  the  owner  not  bang  required  unless  demand- 
ed by  statute. — Id. 

(O)  Koviow,   Covreotlon,    or   BettliiK  Aside 
of  Aaseaament. 

«=9452  (Okl,)  Rev,  Laws  1010,  {  4881,  author- 
izing the  enjoining  of  illegal  levy  and  collection 
of  taxes,  has  been  modified  by  Laws  1915,  c.  107, 
I  7,  which  provides  an  effectual  remedy  in  such 
case,— Black  v.  Geissler,  159  P,  1124. 
ig=>453  (Okl.)  The  remedy  provided  by  Laws 
1915,  c.  107,  §  7,  against  illegal  tax  executions 
being  plain,  speedy,  and  adequate,  it  is  exclu- 
sive.- Black  v,  Geissler,  159  P.  1124. 
<S=>46I  (Wash.)  The  owner  of  property  may 
question  the  validity  of  a  tax  either  before  or 
after  the  tax  is  levied  or  is  made  a  charge  upon 
the  property.— Sparks  ▼.  Standard  Lumber  Co., 
159  P.  812. 

An  owner  may  not  question  the  procedure 
assessing  a  tax  it  the  record  is  fair  upon  its 
face  and  shows  a  compliance  with  the  statute. 
-Id. 

VI.  I.IEir  Ain>  PRIORITY. 

iS=9508  (Wash.)  Under  Rem.  &  Bal.  Code,  §§ 
9230,  9285,  9245,  delinquent  personal  tax  held 
not  a  lien  upon  realty  owned  by  tax  debtor  prior 
to  county  treasurer's  selection  of  it  to  be  charg- 
ed with  the  tax. — Scandinavian-American  Bank 
V.  King  County,  159  P.  786. 
€s>509  (Wash.)  The  state  has  undoubted  power 
to  create  a  priority  of  lien  in  aid  of  its  taxing 
power ;  but  such  priority  will  not  be  indulged 
unless  sustained  by  some  positive  statute,  and 
will  not  be  sustained  by  resort  to  construction. — 
Scandinavian-American  Bank  v.  King  County, 
159  P.  786. 

VII.  PAYMENT  AND  REFITNDINO  OR 
RECOVERY  OF  TAX  PAID. 

«=353l(2)  (Wash.)  Under  Rem,  &  Bal.  Code,  S 
9268,  providing  that  any  person  interested  in 
land  sold  for  delinquent  taxes  may  pay  taxes 
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and  co8t8  before  tbe  tax  deed  la  issued,  and 
have  a  lien,  a  mortgagee  of  such  property  may 
pay  a  delinqaent  tax  and  assert  it  as  a  Hen. 
—Sparks  v.  Standard  Lumber  Co.,  169  P.  812. 

Vm.   COIJ.ECTIOX    AKD    ENFOZIOE- 

MEKT  AOAIMST  PERSONS  OB 

FEBSONAIi  FROPEBTT. 

(B)   Smnmatry  Remedlea  and  Actions. 

<8=»573  (N.M.)  Compiled  Lawa  1897,  !  4157 
(Code  1915,  §  6509),  avithorizing  action  by  at- 
torney general,  or  by  district  or  state  attorney 
in  name  of  state  to  collect  taxes,  was  not  re- 
pealed by  Laws  1913,  c.  84.— Glasgow  v.  Pey- 
ton, 150  P.  670. 

<e=588  (Wash.)  Under  Rem.  &  Bal.  Code,  { 
9254.  a  proceeding  to  collect  a  tax  bein^  a  pro- 
ceeding in  rem,  objections  going  to  jni-isdiction 
over  the  person  will  find  do  favor  unless  based 
upon  some  recognized  principle  of  equity. — 
Sparks  v.  Standard  Lumber  Co.,  169  P.  812. 

X.  REDEMPTION  PROM  TAX  SALE. 

,<8=3696  (CaLApp.)  Under  Pol.  Code,  §  3817, 
afl  amended  by  St.  1895,  p.  333,  and  St.  1909,  p. 
42,  section  3785,  as  amended  by  St.  1895,  p.  328, 
and  section  37S8,  as  amended  by  St.  1895,  p.  329, 
and  by  St.  1909,  o.  122,  and  repealed  by  St. 
1916,  p.  605.  a  1-3,  held,  that  assignee  of  pur- 
chaser of  school  lands  sold  for  delinquent  taxes 
had  no  vested  rights  violated  by  repealing  stat- 
ute.—Curtin  V.  Kingsbury.  169  P.  830. 
«S=o697(5)  (Wash.)  Under  Rem.  &  Bal.  Code,  | 
9259,  providing  for  the  redemption  of  property 
upon  which  a  certificate  of  delinquency  has  been 
i^ued,  a  mortgagee  might  redeem  property  up- 
on which  a  certificate  of  delinauency  nas  been 
Issued  in  the  aid  of  his  mortgage  at  any  time 
before  the  deed  was  issued. — Sparks  t.  Stand- 
ard Lumber  Co.,  159  P.  812. 
®=»708(1)  (Wash.)  Tax  proceedings  do  not 
necessarily  depend  upon  the  practice  acts.— 
Sparks  v.  Standard  Lumber  Co.,  159  P.  812. 
<S=708(3)  (Wash.)  On  foreclosure  of  a  certifi- 
cate of  delinquency,  a  subsequent  owner  who 
was  the  then  record  owner  was  not  a  necessary 
party,  and  a  foreclosure  proceedine  against  the 
p««on  on  whom  the  tax  was  assessed  alone 
would  not  be  open  to  question.- Sparks  v. 
SUndard  Lumber  Co.,  169  P.  812. 
<e=»708(0)  (Wash.)  Under  Rem.  &  Bal.  Code.  $ 
9257,  making  a  proceeding;  to  foreclose  lor 
delinquent  taxes  a  proceeding  in  rem,  failure 
to  serve  an  unnecessary  party  defendant  could 
not  be  asserted  in  a  collateral  action  fo  fore- 
close a  mortgage  on  the  property. — Sparks  v. 
Standard  Lumber  Co.,  159  P.  812. 

XI.   TAX   TITLES. 

(A)  Title  and  Rlshta  of  Purchaser  at  Tax 
Sale. 

«=»734(1)  (Wash.)  A  title  issued  under  a  void 
tax  foreclosure  being  a  good  title  If  not  at- 
tacked within  three  years,  such  title  is  equiva- 
lent to  a  decree  quieting  the  title  in  the  pur- 
chaser aa  a  grant  from  the  sovereign  state. — 
Sparks  v.  Standard  Lumber  Co.,  169  P.  812. 

(B)  Tax  Deeds. 

<S=»788(3)  (Wash.)  Under  Rem.  ft  Bal.  Code,  { 
9267,  providing  that  tax  deeds  shall  be  prima 
facie  evidence,  the  burden  is  on  the  one  as- 
serting the  invalidity  of  a  tax  title  to  overcome 
the  deed  by  competent  and  controlling  evidence, 
except  in  case  of  fraud  or  fault  of  But>lic  offi- 
cers.—Sparks  T.  Standard  Lumber  Co.,  159  P. 
812. 

(O)  Aottona  to  Coaflrm  or  Try-  Tltl*. 

«=»796(1)  (Wash.)  One  whose  duty  it  was  to 
meet  a  tax  must  find  his  rights  as  well  as  his 
remedies  in  the  statute. — Sparks  t.  Standard 
Lumber  Co,,  159  P.  812. 
«=»809(2)  (N.M.)  Where  state  proceeds  in  at- 
tachment and'  sella  propertr  for  taxes,  com- 


plaint by  attadnneat  defendant  to  quiet  title, 
attacking  the  right  to  proceed  under  Code  1915, 
{  5509,  but  not  showing  that  judgment  in  at- 
tachment was  void,  ia  demurrable. — Glaagow  t. 
Peyton,  169  P.  670. 

XHX.  X.EOAOT,  INHERITANOE,  AND 
TRANSFER  TAXES. 

®=»879(1)  (Cal.)  Where  bank  depoaita  were 
made  by  husband  and  wife  aa  Joint  tenants,  the 
wife,  surviving,  did  not  take  any  interest  there- 
in aa  heir,  but  took  by  virtue  of  her  estate  orig- 
inating at  the  creation  of  the  tenancy ;  the  in- 
heritance tax  law  then  in  force  not  imposing 
ta.ves  on  right  accruing  to  a  surviving  joint  ten- 
ant.—McDougald  v.  Boyd,  159  P.  IBS. 
®=>893  (Cal.)  Tax  proceedings,  being  in  invi- 
tura,  must  comply  strictly  with  all  the  require- 
ments of  the  statute  imposing  them,  and.  in  or- 
der to  collect  the  tax,  the  government  or  agency 
seeking  to  recover  must  show  the  fulfillment 
of  all  the  conditions  upon  which  the  obligation 
to  pay  depends.— McDougald  v.  Boyd,  159  P. 
168. 

Officer  seeking  to  recover  a  tax  nnder  Inherit- 
ance Tax  Law,  f  1,  subd.  3,  held  to  have  the 
burden  of  showing  that  a  transfer  made  in  con- 
templation of  death  was  without  valuable  con- 
sideration.— Id. 

Findings  not  declaring  the  want  of  a  valuable 
adequate  consideration  would  not  support  a 
judgment  declaring  a  tax  due  under  Inheritance 
Tax  Law,  g  1,  subd.  3,  imposing  a  tax  on  trans- 
fer in  contemplation  of  death  made  without  con- 
sideration.— Id.  . 

In  proceeding  to  collect  inheritance  tax  nn- 
der St.  1911,  p.  713,  §  1,  subd.  3,  defendant, 
wishing  to  raise  the  point  that  the  petition  fail- 
ed to  allege  a  want  of  consideration  for  her 
husband's  transfer  to  her  in  contemplation  of 
death,  wos  not  required  to  demur  to  the  peti- 
tion.—Id. 

In  proceeding  to  collect  inheritance  tax  un- 
der St.  1911,  p.  713,  g  1,  subd.  3,  where  the 
harden  of  proving  traiisfer  without  considera- 
tion was  on  plaintiff,  defendant  was  not  bound 
to  offer  evidence,  and,  after  judgment,  miglit  in- 
sist that  the  facta  necessary  to  establish  her 
liability  had  not  been  alleged  or  proven. — Id. 

XIV.  DISPOSITION    OF    TAXES    COXi- 

UCTED,  AND  FAILURE  OF  LOCAL 

AUTHORITIES  TO  COLLECT. 

<S=>909  (Okl.)  Under  Laws  1915,  c.  107,  art.  2, 
subd.  "a,"  S  4,  one-half  of  tax  collected  under 
such  act  should  be  distributed  to  county  treas- 
urer from  whence  collected,  to  be  apportioned 
among  school  districts.— Board  of  Com'rs  of 
Creek  County  t.  Alexander,  159  P.  311. 

TAX  TITLES. 

See   Municipal    Corporations,    9=>982;     Taxa- 
tion,  «=s'ra4-809. 

TEACHERS. 

See  Scboola  and  School  Districts,  «=»141. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  $=s>1170. 

TELEGRAPHS  AND  TELEPHONES. 

See  Electricity,  0=914,  19. 

H.  BEOUXATION  AND  OPERATION. 

<&:=>28  (Or.}  Bank,  which  installed  a  private  in- 
tercommunicating telephone  system  with  which 
H.  telephone  company  connected,  could  not,  in 
suit  against  the  P.  telephone  company,  have  in- 
junctive relief  to  compel  latter  to  connect  ite 
system  to  the  bank's,  effecting  a  connection  of 
the  two  telephone  systems,  competitors,  the  H. 
company  not  being  a,  party,  until  Public  Serv- 
'  ice  Oommiaaion  fully  considered  ttU-  questions 
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involved.— First  Nat.  Bank  of  Albany  v.  Pacific 
Telephone  &  Telegraph  Co.,  159  P.  661. 
«s>32  (Utah)  Where  defendant  installed  pri- 
vate and  pay  phones  in  plaintifiTs  place  of  busi- 
ness under  an  agreement  to  share  vrith  him  the 
pay  phone  reeeiptB,  a  role,  restricting  the  pri- 
vate phone's  use  to  plaindS,  is  reasonable,  at 
least  against  its  promiscnous  use  by  others.— 
Johnson  v.  Mountain  States  Telephone  &  Tel*- 
graph  Co.,  158  P.  626. 

TELEPHONES. 

See  Electricity;    Telegraphs  and  Telephones. 

TENANCY  IN  COMMON. 

See  Divorce,  «s>822;  Shipping,  «=s>20. 

TENDER. 

See  Payment,  ®=322;    Vendor  and  Purchaser, 
«=»170. 

«=al2(2)  (Okl.)  Tender  of  payment,  to  consti- 
tute defense  to  action  on  money  demand,  most 
be  unconditional  and  of  such  amount  as  to  cov- 
er demand.— Bly  v.  Poole,  169  P.  611, 

TERM. 

See  Justices  of  the  Peace,  €=>8. 

TERRITORIES. 

See  States,  <S=99. 

TESTAMENTARY  CAPACITY. 

See  Wills,  «s>60,  68. 


See  Larceny. 


THEFT. 
THREATS. 


«Es6  (CaLApp.)  There  is  a  fatal  variance 
where  an  information  under  Pen.  Code,  §  528, 
ciinrges  sending  ot  a  threatening  letter  in  words 
and  figures  following,  which  are  in  English,  and 
the  proof  is  of  a  letter  in  a  foreign  language. — 
People  V.  Risotto,  166  P.  190. 

TIMBER.  ■ 

See  Injunction,  <S=362;    Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  «=»837-366,  425,  624, 
771,  778:  Bills  and  Notes,  «=s>129;  Consti- 
tutional Law,  «=>43 ;  Criminal  Law,  ^=9279, 
1106;  Imminent  Domain,  «=9l24;  Exemp- 
tions, «=»119;  Insurance,  <S=3540:  Limita- 
tion of  Actions,  «=»46-127;  Mechanics' 
Liens,  <&=>132;  New  T^ial,  <S=3l56;  Plead- 
ing, «=>172;  Principal  and  Surety,  «=»104, 
12S:  Sales,  «=»81,  126;  Statutes,  «=>260; 
Taxation,    «=a608. 

€=»I0(9)  (Or.)  Where  the  last  day  for  perfect- 
ing appeal  fell  on  Sunday,  notice  was  properly 
filed  the  next  day,  under  L.  O.  L.  {  631,  as  to 
computation  of  time.— Hewey  v.  Andrews,  189  P. 
1149. 

TITLE. 

See  Adverse  Possession,  €=979 ;  Banks  and 
Banking,  €=>120;  Execution,  €=>275;  Qar-. 
nishmrnt,  iSs'lOS;  Judgment,  4=»743;  Quiet- 
ing Tide;    Shipping. 

TOOLS. 

See  Master  and  Servant,  <8=a>101-108. 


TORTS. 

See  Death;  Electricity;  Fraud;  Hospitals, 
<S=»8:  Husband  and  Wife,  <S=>333;  libel  and 
Slander;  Malicious  Prosecution;  Master  and 
Servant,  *=>85-417 ;  Municipal  Corporations, 
«=»706--821:  Negligence;  Nuisance;  Physi- 
cians and  Surgeons,  ®=3l4-18 ;  Railroads, 
«=»265-391;  Street  Railroads,  «=>114;  Tro- 
ver and  Conversion;    Warehousemen,  4b»24. 


See  Counties; 


TOWNS. 

Municipal  Corporations. 


TRADE-MARKS  AND  TRADE-NAMES. 

I.  MABK8  Aim  NAIXES  STTBJEOTS  OF 
OWNEBSHZP. 

«=»3(4)  (Cal.App.)  The  name  "Faultless,"  ap- 
plied to  a  brand  of  bread,  is  descriptive  only 
of  the  kind  or  quality,  so  that  under  Civ.  Code, 
i  991,  the  owner  could  not  exclusively  appro- 
priate it,  such  section  excepting  names  relating 
only  to  quality  or  description, — Temple  v.  Gor- 
don, 168  P.  983. 

XV.  XNFBINOEMENT  AJXJi  VSVAXB, 

OOMPETXTIOir. 

(C)  Aetiona. 

<8=>95(1)  (CaLApp.)  Evidence  held  InsufDcient 
to  show  abuse  of  discretion  in  refusing  pre- 
liminary Injunction  against  use  of  trade-name 
similar  to  that  registered  by  plaintiff.— Temple 
V.  Gordon,  169  P.  983. 

TRADE  UNIONS. 

See  Injunction,  «=9228. 

TRANSFER  OF  CAUSES. 

See  Removal  of  Causes. 

TRANSFERS. 

See  Corporations,  ^3123. 

TRANSPORTATION. 

See  Intoxicating  Liqaors,  «=»138. 

TREBLE  DAMAGES. 

See  Forcible  Entry  and  Detainer,  €=»30. 

TREES. 

See  Injunction,  €s»52 ;    Logs  and  Logging. 

TRESPASS. 

See  Animals,  •=391,  100;  Injunction,  «s>62; 
Limitatfon  of  Actions,  €=982. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 

TRIAL. 

See  Continuance;  Costs;  Criminal  Law,  €3» 
635-877;    Jury;    New  Trial;    Reference. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

I.   NOTICE  OF  TBIAX  AND  PBFT.TMT- 
NARY  FBOCEXa>INGS. 

€=6(3)  (CaL)  Where  defendant,  consenting  to 
a  continuance  to  a  certain  day,  clearly  states 
that  plaintiff  must  then  be  ready  for  trial, 
there  is  no  necessity  of  giving  formal  notice 
under  Code  Civ.  Proc.  §  iw4.— Canty  v.  Pierce 
&  Anderson.  159  P.  582. 
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IV.   HEOEFTIOH   OT  EVIDEHCE. 

(C)  Objection*,  Motions  to  Strike  Oat,  and 

Bxoepttonaa 

£=384(1)  (Wash.)  An  objection  that  evidence  of 
plaintiJEf's  industrious  habits  was  immaterial 
and  irrelevant  does  not  raise  the  point  that 
the  complaint  does  not  allege  luch  habits. — 
Forsyth  v.  WaUace,  159  P.  696. 

V.  ARGXTMENTS  AKS  OOKSUOT  OF 

COUNSEX.. 

€=»II4  (Wash.)  That  plaintifTs  counsel  when 
about  to  address  the  jury  told  plaintiff  to  take 
a  certain  chair  may  not  be  complained  of  as 
misooiiduct ;  it  being  immaterial  where  plain- 
tiff sat.— Backman  y.  Holman,  159  P.  125". 

VI.  TAKING   CASE   OB  QUESTION 

FROM  JUBT. 
(A)  QnestlOBs  of  titnr  or  of  Fact  In  (Gen- 
eral. 

®=»I39(1)  (Cal.App.)  The  court  is  authoriied 
to  take  a  case  from  the  jury  by  directing  a 
verdict  for  defendant  where  upon  the  whole 
evidence, .  were  a  verdict  returned  for  plaintiff, 
the  court  would  have  felt  impelled  to  set  it 
aside  as  unsupported  by  the  evidence.— GasklU 
V.  Pacific  Electric  Ry.  Co.,  160  P.  200. 
®=3|39(1)  (Okl.)  Ehridence  reasonably  support- 
ing sufficient  allegations  of  a  petition  is  not 
demurrable.— Lisle  v.  Anderson,  159  P.  278. 
«=»  139(1)  (Okl.)  When  any  competent  evidence 
has  been  presented  reasonably  tending  to  prove 
issues,  it  is  proper  to  overrule  demurrer  to 
evidence  or  refuse  peremptory  instruction. — St 
Louis  &  S.  F.  R.  Co.  v.  Akard,  159  P.  344. 
<S=3 139(1}  (Okl.)  When  the  evidence  offered  by 
plaintiff  is  sufficient  to  make  a  prima  facie  case, 
it  is  reversible  error  to  sustain  a  demurrer.— 
Sartain  v.  Walker,  159  P.  1096. 

A  peremptory  instruction  can  be  given  only 
where  reasonable  minds  would  draw  the  same 
conclusion. — Id. 

®=>I39(1)  (Okl.)  Where  defendant's  evidence 
tends  to  establish  a  defense  in  whole  or  in  part, 
to  note  sued  on,  it  is  error  to  sustain  a  demur- 
rer thereto.— Zehr  v.  Champlin,  159  P.  1185. 
«=>I43  (Okl.)  Where  there  is  a  conflict  in  the 
evidence,  it  is  not  error  to  refuse  to  direct  a 
verdict.— Phoenix  Ins.  Co.  of  Hartford  v.  Newell, 
159  P.  112T. 

€=»I43  (Wash.)  Questions  of  fact  as  to  which 
the  evidence  was  sharply  in  conSict  should  have 
heen  submitted  to  the  jury.— Munson  v.  Baldwin, 
150  P.  1070. 

<B)  Demarrcr  to  BTiAenoe. 

^s»l56(3)  (OkL)  Demurrer  to  evidence  admits 
all  facts  which  the  evidence  tends  to  establish 
and  all  reasonable  inferences  favorable  to  de- 
murree.— Midland  Valley  K.  Co.  v.  Ogden,  159 
P.  256. 

«=»I56(S)  (Okl.)  Unless  the  evidence  and  all  in- 
ferences justifiably  drawn  therefrom  are  insuffi- 
cient to  support  verdict,  a  demurrer  to  the  evi- 
dence should  be  overruled.- Ft.  Smith  &  W. 
R.  Co.  V.  Knott.  160  P.  847. 
€=»I56(3)  (Okl.)  A  demurrer  to  the  evidence 
admits  all  the  facts  which  the  evidence  tends  to 
prove  and  all  inferences  which  can  be  drawn 
therefrom.— Sartain  v.  Walker,  159  P.  1096. 

Before  a  demurrer  to  evidence  can  be  sus- 
tained, the  court  must  be  able  to  say  that,  ad- 
mitting every  fact  favorable  to  plaintiff  and 
every  inference  therefrom,  still  plaintiff  has  fail- 
ed to  make  out  a  prima  facie  case.— Id. 

(C)  Dlamtsaal  or  Monanlt. 

€=s>l63  (Cal.App.)  Motion  for  nonsuit,  if  in 
general  terms,  uUing  to  specify  any  particular 
defect  in  evidence,  should  oe  disregarded.— In  re 
Scale.  150  P.  1065. 

®=>I65  (Cal.)  In  deciding  motion  for  nonsuit, 
every  favorable  inference  fairly  deducible  from 


the  evidence  produced  must  be  considered  in 
plaintiff's  favor;  and  any  substantial  evidence 
tending  to  prove  plaintifF's  case  entitles  him 
to  go  to  the  jury.— Liasaen  v.  Southern  Pac. 
Co..  169  P.  143. 

®=>I6S  (Wash.)  On  motion  for  involuntary  non- 
suit, the  plaintiff  is  entitled  to  the  benefit  of 
every  favorable  inference  to  be  drawn  from  his 
evidence.— Brown  v.  Hayes,  159  P.  89. 
®:»I6S  (Wash.)  On  motion  for  a  nonsuit  the 
plaintiff  is  entitled  to  the  benefit  of  every  infer- 
ence favorable  to  his  cause  of  action  which  can 
reasonably  be  drawn  from  the  evidence.- Hall  v. 
Davenport,  159  P.  1072. 

(D)  Direction  of  Verdict. 

«=>I68  (Okl.)  Where  the  facta  are  undisputed 
or  of  such  conclusive  character  that  the  court 
in  its  discretion  would  be  compelled  to  aet 
aside  verdict  returned  in  opposition  thereto,  ver- 
dict may  be  directed.— Sartain  ▼.  Walker,  160 
P.  1096. 

9ss>l78  (OU.)  In  ruling  on  motion  for  directed 
verdict,  all  evidence  unfavorable  to  the  party 
against  whom  the  verdict  is  sought,  as  well  as 
incompetent  evidence,  must  be  disregarded. — Sar- 
tain V.  Walker,  159  P.  1096. 

Vn.  IN8TB1JCTION8  TO  JUBT. 

(A)  Frovlno*  ot  Oonrt  and  Jury  la   Cl«a- 
eral. 

«=al9l(l)  (Wash.)  Requested  Instructions,  bas- 
ed on  imprc^ier  assumptions  of  fact,  are  properly 
refused.— Phoenix  Assur.  Co.  v.  Columbia  ft  F. 
S.  R.  Co..  159  P.  368. 

«=>t92  (N.M.)  Where  the  evidence  introduced 
in  support  of  facts  is  of  a  conclusive  character 
and  not  coatroverted,  the  court  in  instructing 
the  jury  may  assume  such  facts  to  be  true. — 
Milhken  v.  Martinez,  169  P.  962. 
iS=3l94(ie)  (CaLApp.)  An  instruction  krid  not 
to  state  unqualifiedly  it  was  the  master's  duty 
to  warn  a  servant,  but  to  leave  the  finding  of 
facts  to  the  jury.- Fonts  t.  Southern  Pac.  Co., 
160  P.  216. 

A  requested  instruction  entering  on  the  do- 
main or  fact,  by  unqualifiedly  stating  that,  on 
the  case  as  made,  plaintiff  waa  not  defendant's 
employe,  held  to  invade  the  province  of  the 
jury. — Id. 

<S=3 1 99  (Or.)  In°  architect's  action  for  price  of 
house  plans  ordered  for  owner, by  a  contractor, 
portion  of  instruction  held  not  improper,  as 
permitting  the  jury  to  decide  what  an  agent 
may  do  by  virtue  of  his  authority.— Wicks  v. 
Sanborn,  150  P.  71. 

(O)  Form,    Reanlaltea,   and   8nlllclen«7« 

€s»236(2)  (CaLApp.)  Requested  instruction  as 
to  distrusting  testimony  of  witness  false  in  one 

rart  of  it,  though  conforming  to  Code  Civ.  Proc. 
2061,  subd.  3,  Aeld  to  omit  essential  elements 
of  willfulness  and  materiality.- Poor  v.  W.  P. 
Fuller  &  C!o.,  150  P.  233. 

(D)   AppIloablUtr   to   Pleadinsa   and   Bvt- 
dence. 

«=925l  (1)  (Okl.)  It  is  not  error  to  refuse  to  in- 
struct upon  an  issue  not  within  the  pleadings.— 
Sand  Springs  Ry.  Co.  v.  Baldridge,  168  P.  487. 
€=5>25l(3)  (Okl.)  In  action  for  conversion,  in- 
struction authorizing'  recovery  for  breach  of 
warranty  was  erroneous. — Pierce  v.  Barks,  159 
P.  323. 

<e=925l(9)  (Wash.)  Where  complaint  did  not  al- 
lege future  pain,  nor  was  tiiere  any  express 
proof  thereof,  but  evidence  showed  continuous 
suffering  since  accident,  and  probability  that 
injury  would  not  entirety  heal,  instruction  au- 
thorizing jury  to  indnde  damages  for  future 
pain  was  proper.— BanksoB  v.  Gaflam,  158  P. 
360. 

€=3252(11)  (Okl.)  It  is  not  error,  in  action  for 
death  of  servant,  to  refuse  requested  inatrucUon 
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on  anwtfon  of  annunption  of  risk  whidi  deals 
irhaUy  with  ordinary  risks  and  embodies  no 
definition  thereof,  or  any  qnalification  appro* 
priate  to  particular  facts  which  inTolved  ex- 
traordinary hazards.— Ft  Smith  &  W.  B.  Co.  v. 
Knott,  159  P.  847. 

«=3252(11)  (Or.)  In  employe's  action  for  pei^ 
sonal  injury,  instruction  that  if  there  was  a 
safe  way  for  work  and  he  voluntarily  chose  an 
unsafe  way,  his  negligence  would  defeat  recov- 
ery was  properly  refused,  where  there  was  no 
evidence  that  there  were  two  ways  to  do  the 
work.— Qunnell  v.  Van  Bmon  Elevator  Co.,  159 
P.  971. 

^s^asaflQ)  (Or.)  In  action  by  architect  for 
price  of  house  plans,  instruction  held  properly 
modified  in  view  of  evidence. — Widu  v.  San- 
bom.  159  P.  71. 

(B)  Reavests  or  Prayers. 

^=»260(1)  (CaLApp.)  Requested  instmctions  be- 
in^  but  a  restatement  in  different  language  of 
principles,  accurately,  and  clearly  covered  by 
other  portions  of  the  charge,  are  properly  re- 
fused.—Fonts  ▼.  Southern  Pac.  Co.,  1S9  P.  215. 
®53260(1)  (Mont.)  Where  offered  instructions, 
BO  far  as  embodying  correct  statements  of  ap- 
plicable law,  are  substantially  covered  by  in- 
structions submitted,  their  refusal  is  not  er- 
ror.—Stokes  V.  Long,  159  P.  28. 
9=»260(1)  (OkL)' Refusal  of  instructions,  though 
correctly  stating  the  law,  is  not  error,  if  the  law 
is  clearly  and  substantially  given  in  the  conrt's 
charge.— St.  Louis  &  S.  F.  R.  Co.  v.  Akard, 
159  P.  344. 

9s»260(l)  (Or.)  Error  cannot  be  predicated  up- 
on refusal  of  an  instruction  substantially  cov- 
ered by  others  givoi. — Brewster  v.  Crook  Coun- 
ty, iro  P.  1081. 

4=>260(1)  (Wash.)  Where  requested  instruc- 
tions are  mere  amplifications  of  the  law  given 
in  other  portions  of  the  charge,  their  refusal  is 
not  error.— Phcenix  Assur.  Co.  t.  Columbia  ■& 
P.  S,  B.  Co.,  159  P.  369. 

(O)  CoastmetloB  and  Operation. 

«=>295(1)  (Okl.)  The  entire  law  of  a  case  need 
not  be  stated  in  single  instruction,  but  if  all 
instructions,  considered  as  a  aeries,  present  the 
law  accurately,  it  is  sufficient.— St.  Louis  4  S, 
P.  R.  Co.  V.  Akard,  169  P.  344. 
^3295(6)  (Okl.)  In  a  personal  injury  action 
by  a  railroad  employ6,  instructions  as  a  whole 
held  proper.— Chicago,  B.  I.  &  P.  By.  Co.  v. 
Penlx,  169  P.  1141. . 

«s>296(2)  (Okl.)  In  action  by  interstate  ship- 
per for  loss  of  goods,  refusal  of  instruction 
held  not  erroneous,  in  view  of  instructions  giv- 
en.—St.  Louis  &  S.  F.  B.  Co.  v.  Akard,  159  P. 
844. 

«=»296(3)  (Mont.)  A  new  trial  will  not  be  or- 
dered in  a  personal  injury  action  for  an  er- 
roneous statement  of  defendant  street  car  com- 
pany's duties  to  passengers,  where  another  in- 
struction correctiy  stated  it.~— Batch  v.  Helena 
light  &  By.  Co..  159  P.  411. 
«»296  (4,5)  (Okl.)  That  in  servant's  action 
where  contributory  negligence  was  relied  on,  an 
instruction  allowing  Jury  to  find  for  plaintiff 
did  not  requir^  them  to  find  him  free  from  con- 
tributory ne^hgence  will  not  warrant  reversal, 
where  next  instruction,  beginning,  "But,  on  the 
other  hand,"  correctiy  stated  rule  as  to  con- 
tributory negligence.— Sulzberger  &  Sons  Co.  of 
Oklahoma  v.  Strickland,  159  P.  833. 
•  $=»296(9)  (Okl.)  In  servant's  personal  Injuipr 
action,  an  instruction  that  the  servant  was  enti- 
tied  to  such  sum  as  would  compensate  him  for 
any  loss  sustained  from  his  injuries,  together 
with  a  previous  instruction  denying  recovery  un- 
less he  had  been  injured,  held  not  erroneous  in 
assuming  the  fact  of  injury.— Chicago,  R.  I.  & 
P.  By.  Co.  T.  Penix,  159  P.  1141. 


nC.  TBBDXOT. 

<A)   General  Verdlot, 

<8=>325(8)  (OaLApp.)  The  effect  of  a  judgment 
entered  on  a  directed  verdict  for  defendant  is 
that  of  a  nonsuit,  and  it  is  therefore  imma- 
terial that  upon  polling  the  jury  some  of  them 
answered  that  a  dU'ected  verdict  was  not  their 
verdict— Oaskill  t.  Pacific  Electric  By.  Co., 
169  P.  200. 

X.  TRIAX.  BT   COUKT. 
(A)  Hearlas  and  Determination  of  Canee. 

9s>370(2)  (Okl.)  In  purely  equitable  cases,  the 
court  may,  of  its  own  motion  or  on  request, 
call  in  jury  to  advise  him  on  any  issue  or 
issues  he  desires. — City  of  Chickasha  v.  O'Brien, 
159  P.  282. 

«=>374(2)  (Old.)  When  jury  trial  is  not  matter 
of  right,  answers  of  jury  to  special  questions 
are  merely  advisory,  and  court  may  decide  for 
itself  all  questions,  notwithstanding  such  an- 
swers.—City  of  Chickasha  y.  O'Brien,  159  P. 
282. 

(B)  Flndlasa  ot  Faot  and  Conolnalons 
of  Law. 

^=>39t  (OaLApp.)  In  action  to  cancel  a  policy 
of  life  insurance,  where  the  evidence  on  tiie  is- 
sue of  plaintiff  s  knowledge  as  to  insured's 
health  when  tlie  policy  was  delivered,  etc.,  was 
confiicting,  plaintiff  was  entitled  to  a  finding 
thereon.— Security  Life  Ins.  Co.  of  America  ▼. 
Booms,  159  P.  1000. 

<S=33g3(l)  (Cal.)  On  trial  without  Jnry  where 
findings  are  not  waived,  no  expression  of  judge, 
whether  casual  or  in  opinion,  restricts  power 
under  Code  Civ.  Proc.  K  632,  633,  to  file  deci- 
sion, though  record  is  prepared  under  the  new 
and  alternative  method.— SchoUe  v.  Finnell,  159 
P.  1179. 

€=3404(1)  (Wash.)  Generallv,  when  the  lan- 
guage of  findings  is  equivocal,  that  meaning  vrill 
DO  given  to  them  which  supports  the  judgment 
rather  than  oho  which  would  defeat  it— Dobren- 
tai  V.  Pichl.  159  P.  871. 

<S=»405(1)  (CaLApp.)  Code  Civ.  Proc.  $  634, 
providing  that  proposed  findings  shall  be  served 
on  the  adverse  party  five  days  before  the  court 
signs  them,  being  tor  his  benefit  solely,  may, 
under  dv.  Code,  {  3613,  be  waived  by  him. — 
California  Central  Creameries  Co.  v.  Orescent 
City  Ught.  Water  &  Power  Co.,  159  P.  209. 

XI.   WAIVEK   AND    COBBECTIOH   OF 

nuuE:GTn.ARiTix:s  Aim  ebrobs. 

^=»4I9  (Mont.)  Where  defendant  introduces 
evidence  after  Ms  motion  for  nonsuit  is  de- 
nied, on  appeal  the  court  considers  only  the 
question  whether  the  evidence  as  a  whole  mad* 
a  case  for  the  jury.— Stokes  v.  Ix)ng,  159  P.  28. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  4s>174. 

TROVER  AND  CONVERSION. 

See  Trial.  «a»261. 


Z.  ACTS  OOHSTITUTINQ  OONVEB- 

SIOW  AWP  lilABIUTT 

THBBEFOB. 

€=>2  (Okl.)  A  person  cannot  be  guilty  of  con- 
version of  realty.— Etchen  v.  Ferguson,  169  P. 
306. 

n.  ACTIONS. 

(B)  Jarladlctlou,  Parties.  Prellmlnarr 
Prooeedlnse.  and   Pleadlns. 

<8=»34(S)  (Okl.)  Wkere  bill  of  particulars  seeks 
recovery  for  conversion,  admission  of  evidence 
of  breach  of  warrsnty  oy  defendants  is  error. 
—Pierce  v.  Barks,  159  P.  323. 
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TRUST  DEEDS. 

See  Mortga^. 

TRUSTEE  PROCESS. 

See  Gamiehment. 

TRUSTS. 

See  Monopolies. 

VX.  AOOOVNTINO  AlTD  COMPENSA- 
TION OF  TRUSTEE. 

^=3327  (CaLApp.)  Since  from  the  very  nature 
of  a  trust  there  is  implied  a  duty  to  account, 
if  the  court  intends  to  declare  that  there  is  no 
such  duty,  the  decree  should  specifically  so 
find.— SchneidA  t.  Honour,  150  P.  460. 

VZI.  ESTABUSHMENT  AND  EN. 
FOBOEBIENT  OF  TBTTST. 

(B)   RiKht    to    Follow    Trnst    Propertr    or 
Proeeeda  Thereof. 

«=>357(1)  (Cal.)  Contract  to  purchase  realty 
on  which  payments  have  been  made,  being 
transferable,  may,  under  Civ.  Code,  {  J»47,  be 
mortgaged,  and  the  mortgagee  acquires  a  real 
Interest  in  the  property,  and  may  therefore  be 
an  Innocent  purchaser,  so  that  under  section 
2248  no  trust  is  created  in  him,  though  the 
property  waa  transferred  in  violation  of  a  traat. 
— Tripler  v.  MacDonald  Lumber  Co.,  169  P. 
K91. 

In  absence  of  proof  of  notice  to  mortgagee 
of  trust  as  against  mortgagors,  court  most  give 
elFect  to  mortgage  when  it  antedates,  of  record, 
title  acquired  by  deed  to  another,  nnoe  nndw 
Civ.  Code,  {  8o6,  incumbrancer's  rights  oould 
not  be  prejudiced  without  notice.— Id. 

ULTRA  VIRES. 

See  Banks  and  Banking,  «=9261. 

UNDERTAKINGS. 

See  Bonds. 

«=>2  (Ca].App.)  Where  a  statute  iiennits  the 
correction  ot  an  original  undertaking  or  the 
substitution  of  a  new  one,  it  has  the  effect  of 
validating  the  proceeding  from  its  inception.— 
Bone  V.  Trafton,  159  P.  819. 

UNDUE  INFLUENCE. 

See  Qifts,  «=>49. 

UNITED  STATES. 

See    Indians;     Public    Lands;     Bemoval    of 
Censes. 


UNLAWFUL  DETAINER. 

rcible   Entri 
and  Tenant,  «=»2 


See   Forcible   Entry   and   Detainer;    Landlord 
■  ~  1=»288. 


UNLIQUIDATED  DEMANDS. 

See  Set-off  and  Counterclaim.  «sa»3& 

USAGES. 

See  Oostoms  and  Uaages. 

USURY. 

See  States,  «=99. 

I.  USUBIOTTS   CONTRAOTS  ANB 

TBAN8AOTION8. 
(B)  Rtsrhta  and  Remedies  of  Parties. 

€=>99  (Okl.)  A  plea  of  usury  to  a  contract  ex- 
ecuted under  the  laws  of  the  Indian  Territory, 
offered  in  ejectment,  does  not  impose  on  the 
party  making  the  plea  any  duty  to  return  the 


original  loan;  no  affirmativa  equitable  relief 
being  requested.— Scott  v.  Potta,  169  P.  982. 
«=>l02a)  (Okl.)  Where,  under  Bev.  Laws  1910, 
f  1005,  one  who  has  paid  usurious  interest 
makes  a  written  demand,  the  one  receiving  the 
usury  is  bound  to  returu  the  amount  received, 
though  the  demand  was  for  a  larger  sum  than 
that  received;  tlie  notice  not  being  defective 
because  of  the  excessive  demand.— Ardmor* 
State  Bank  v.  Lee,  1S9  P.  903. 

<8=>I09  (Okl.)  Under  Rev.  Laws  1910,  |  1005. 
providing  that  an  action  to  recover  usurious 
interest  must  be  brought  witfiin  two  years  aft- 
er maturity  of  the  usurious  contract,  a  note^ 
reserving  usurious  Interest,  constitutes  the  con- 
tract, and  suit  must  bo  brought  within  two 
years  after  its  maturity.— ArUmore  State  Bank 
V.  Lee,  159  P.  903. 

Where  a  note  bearing  usurious  interest  ma- 
tures, but  tile  holder  for  a  valuable  considera- 
tion extends  the  time  of  payment,  die  limita- 
tion prescribed  by  Rev.  Laws  1910,  |  1006,  on 
actions  to  recover  usury,  does  not  begin  to  run 
until  the  expiration  of  the  extenaion.— Id. 

VACANCY. 

See  OflScers,  «=»66. 

VACATION. 

See  Appeal  and  Error,  ^=9967,  982;   Arbitra- 
tion and  Award,  €=»78,  84:    Execution, 
249-275 ;   Executors  and  Administrators, 
509 ;    Judgment,  «=»143-163,  863,  884. 

VALUL 

See  Evidence.  «=>488,  489. 

VARIANCE. 

See  Indictment  and  Information,  4=9171. 

VENDOR  AND  PURCHASER. 

See  Dower;  Exchange  of  Property;  Guardian 
and  Ward,  <8=»107,  108;  Judgment,  «=>682; 
Logs  and  Logging,  «=»3;  Mines  and  Miner- 
als, ^=>5i;  Municipal  Corporations,  $=3980; 
Principal  and  Agent,  €=3103 ;  Sales ;  Specif- 
ic Performance. 

X.  BEQXrXBnES  AND  VALIDITY  OF 
OONTBACT. 

9=»I3  (Wash.)  To  sustain  a  contract  convey- 
ing lands  in  consideration  of  support  during 
grantor's  life,  it  is  not  necessary  that  there  be 
a  present  passing  of  a  valuable  consideration. 
— Uondebush  v.  Gannon.  169  P.  680. 

n.  CONSTBVOTION   AND    OPERA- 
TION OF  CONTRAOT. 

4=^58  (Cal.)  The  vendor's  agreement  to  render 
the  purchaser  an  accounting  'upon  the  final  con- 
summation of  the  purchase,"  according  to  tiie 
contract,  does  not  make  such  aoooanting  a  neces- 
sary part  of  the  vendor's  offer  of  performance. — 
Schwerin  Estate  Realty  Co.  v.  Slye,  169  P. 
420. 

4=>85(1)  (Cal.)  Under  a  sale  of  an  undetermin- 
ed acreage  at  a  certain  price  per  acre,  the  pur- 
chaser is  bound  to  pay  only  for  the  land  actual- 
ly included  and  conveyed. — Cords  v.  Goodwin, 
150  P.  138. 

<&=379  (Cal.)  A  railroad's  statement  that  in- 
toxicating liquors  would  never  be  sold  or  given 
away  in  a  town  in  which  it  was  seeking  to  sell 
lots  did  not  constitute  a  binding  contract  with, 
or  warranty  to,  a  buyer  of  lots,  that  the  future 
should  be  according  to  the  prophesy,  or  a  basis 
for  an  action.— Ayers  v.  Southern  Fac.  B.  Co. 
159  P.  144. 
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nx.  MOBinoATXoir  ob  besoimxoh 

OF  AOITTBAOT. 

(A)  Br  Avreeneat  of  Parties. 

®=>87  (CnLApp.)  Where  a  vendor,  after  the  pur- 
chaser's breach  of  his  contract  agreed  to  a  mu- 
tual abandonment  and  rescission,  and  promised 
to  repay  the  purchaser  the  amount  paid  under 
the  contract  as  soon  as  the  land  was  sold,  the 
purchaser  was  entitled  to  a  repayment  of  his 
money.— Hay  v.  Casey,  159  P.  726. 

IV.  FEBFOBMAXOB   OF   CONTRACT. 

(B)  Coi>Ter»atee. 

4e9>I57  (Cal.)  Where  one  makes  an  agreement 
of  sale  binding  him  to  deliver  possession  to  the 
purchaser,  the  purchaser  is  entitled  to  posses- 
sion -before  being  called  upon  to  pay  the  price, 
and  cannot  be  obliged  to  accept  a  mere  paper 
title  and  rely  on  bis  success  in  an  action  for  pos- 
session against  adverse  holdw. — Cords  v.  Good- 
win, 150  P.  138. 

(D)  Payaient  of  Pvrehaae  Money. 

4P9I70  (Cal.)  Under  a  contract  terminating  the 
vendor's  obligations  unless  the  price  was 
promptly  paid,  the  purchasers  must  tender  pay- 
ment before  the  vendor  is  required  to  put  tnem 
in  possession,  notwithstanding  tenants  at  will 
occupy  part  of  the  land.— Schwerin  Estate  Beal- 
ty  do.  V.  Slye,  159  P.  420. 
$=al76  (Cal.)  Although  certain  land  is  within 
'the  desfiription  in  a  purchase-money  mortgage, 
the  mortgagor  is  entitled  to  an  abatement  for 
anv  portion  of  the  land  of  which  he  cannot 
gain  possession.— Cords  v.  Goodwin,  159  P.  138. 

V.  BIGHTS  AND   UABIUTIE8   OF 
FABTXE8. 

(B)  A*  to  Third  Pemone  la  Oeneral. 

®=32I7  (Okl.)  Where  defendant  contracted  to 
deed  land  on  condition  tbat  building  be  erected, 
and  the  other  party  absconded  without  paying 
his  contractors,  settlement  by  defendant  with 
one  contractor  does  not  render  him  liable  to 
another. — Etchen  v.  Ferguson,  159  P.  306. 

(O)  Bona  Ftde  FnroluiaerH. 

«S923I(S)  (Or.)  Purchasers  of  land  take  title 
with  constructive  notice  of  the  grant  of  an 
easement  theretofore  executed  and  recorded. — 
Patterson  v.  Chambers'  Power  Co.,  159  P.  568; 
City  of  Eugene  v.  Same,  Id.  576. 

VX.  BEM£DIBB  OF  VBMDOB. 
(A)   Uen  and  ReooTerr  of  liand. 

4=>2S0  (Okl.)  One  having  parol  agreement  with 
owner  for  conveyance  of  land  has  no  such  title 
as  will,  on  his  entering  into  written  contract 
for  sale  of  the  land,  support  reservation  of  ven- 
dor's lien.— Everest  v.  Gault  Lumber  Co.,  159 
P.  910. 

4s»252  (Utah)  A  vendor  who  retains  title  has 
a  purchase-money  lien  upon  the  land. — ^Wherritt 

V.  Dennis,  159  P.  534. 

«s>299(2)  (Cal.)  Where  the  entire  course  of 
business  between  parties  to  a  contract  of  sale 
has  amounted  to  a  waiver  by  the  vendors  of 
the  clause  making  time  of  payment  of  install- 
ments of  the  essence  thereof,  they  may  not  de- 
clare a  forfeiture  without  proper  notice  and  de- 
mand.—Myers  V.  Williams,  159  P.  982. 

<3=s>299(3)  (Cal.)  Allegations  of  vendor's  com- 
plaint held  to  sufficiently  allege  notice  of  in- 
tention to  forfeit  for  failure  to  pay  install- 
ments due.— Myers  v.  Williams,  159  P.  982. 

Before  the  purchaser  can  rely  on  alleged  waiv- 
er of  forfeiture  for  failure  to  pay  installments 
when  due,  he  must  plead  it,  unless  it  appears 
nrom  the  vendor's  complaint — Id. 


VII.  BEMEDiaa   OF   WBCHASEB. 
(A)  Recovery    of    Purchase    Honey    Paid. 

iS=s>335  (Cal.)  Under  a  contract  terminating  the 
vendor's  obligations  unless  the  price  was  prompt- 
ly paid,  the  purchasers  cannot  recover  part  pay- 
ments where  they  defaulted  as  to  the  balance. 
—Schwerin  Estate  Realty  Co.  v.  Slye,  159  P. 
420. 

€=3336  (Cal.)  The  purchasers'  failure  to  specify 
the  defects  in  an  accounting  rendered  by  the 
vendor  on  offer  or  performance  waived  any  in- 
firmities in  the  offer  under  Civ.  Code,  J  1501.— 
Schwerin  Estate  Bealty  Co,  v.  Slye,  159  P. 
420. 

€=3341(2)  (CaLApp,)  Complaint  of  purchasers 
to  recover  of  tiie  vendor  payment  made  on  ex- 
ecutory contract,  alleging  he  without  cause 
repudiated  it,  declared  it  canceled,  and  denied 
to  them  any  right  or  interest  thereunder,  states 
a  cause  of  action  on  the  ground  of  rescission. — 
McNeil  V.  Kredo,  169  P.  818. 

The  complaint  of  purchaser  to  recover  of  the 
vendor  payment  made  on  the  executory  con- 
tract, because  of  his  rescission,  alleging  they 
had  not  received  anything  from  him,  need  not 
allege  pladng  or  offer  to  place  him  in  statu 
quo  before  election  to  accept  his  rescission. — Id. 
€=>34l(3)  (Cal.  App.)  In  purchaser's  action, 
brought  after  his  breach  of  his  contract,  to  re- 
cover amount  paid  thereunder,  evidence  held  to 
sustain  finding  that  vendor  had  promised  to  re- 
pay all  money  paid  by  the  purchaser  under  con- 
tract as  soon  as  premises  were  sold  by  him,  and 
had  not  declared  a  forfeiture  of  any  of  purchas- 
er's contracts.— Hay  v.  Casey,  159  P.  726. 

(B)   Actions  tor  Breach  of  Contract. 

€=3351(1)  (Or.)  Injury  to  one  given  an  option 
on  land  subject  to  lease  given  by  owner,  from 
the  lessee  not  breaking  sod,  held  not  direct  and 
necessary  result  of  owner's  failure  to  furnish 
lessee  a  man  to  assist  in  fiirming,  as  required 
by  lease,  but  remote  and  uncertain. — Fargo  v. 
Wade,  169  P.  624. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  €ss260-299. 

VENUE. 

See  Justices  of  the  Peace,  €=>72. 

VERDICT. 

See  Appeal  and  Error,  €=31001-1016;  Crimi- 
nal Law,  €=»877;  Homicide,  €=>342;  New 
Trial,  €=370,  72 ;   Trial,  €=»325,  374. 

VERIFICATION. 

See  Pleading,  «b»422. 

VESTED  RIGHTS. 

See  Constitutional  Law,  €=»93. 

WAGES. 

See  Exemptions,  €=>48. 

WAIVER. 

See  Appeal  and  Error,  €=>158,  162,  429,  1078 ; 
Appearance;  Attorn^  and  CTlient,  €=»186; 
Exemptions,  €=393;  Insurance,  €=b660,  789; 
Jury,  €=>28;  Landlord  and  Tenant,  €=»94, 
288;  New  'Trial,  «=>5;  Pleading,  €=3406- 
422 ;  Pledges,  €=>25 ;  Principal  and  Sure- 
ty, €=>129;  Receivers,  €=»17l ;  Sales,  €=3 
50;  Trial,  €:»405;  Vendor  and  Purchaser, 
€=336. 

WARDS. 

See  Guardian  and  Ward. 
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WAREHOUSEMEN. 

C=324(l)  (Okl.)  A  cotton  compress  company  is 
a  bailee  for  hire,  and  under  ReT.  Laws  1910,  S 
1109,  mnst  exercise  at  least  ordinary  care  to 
preserve  property  intrusted  to  it — Inland  Com- 
press Co.  T.  Simmons,  169  P.  262. 
$=924(7)  <Okl.)  Contract  by  compress  company 
relieving  it  from  liability  for  loss  by  fire,  flood, 
or  other  agencies,  nnless  caused  by  willnil  act 
or  gross  negligence,  is  againtt  public  policy  end 
void. — Inland  Compress  Co.  v.  Simmons,  189  P. 
2C2. 

WARNING. 

See  Master  and  Servant,  <S=9l50,  166,  27& 

WARRANT. 

See  Arrest;  Municipal  Corporations,  €=9371. 

WARRANTY. 

See  Sales,  «=9426. 

WASTE. 

See  Husband  and  Wife,  «=>267;  Landlord  and 
Tenant,  9=»66. 

WATERMASTER. 

See  Waters  and  Water  Courses,  4=>217. 

WATERS  AND  WATER  COURSES. 

See  Descent -and  Distribution,  9=98;  Eminent 
Domain,  €=928;  Estoppel,  €=971;  Munici- 
pal Corporations,  €=>271,  371. 

I.  APPROPRIATION    OF    RIGHTS    IN 
FUBUO  I.ANBS. 

€=>20  (Mont)  Subsequent  appropriation  of  wa- 
ter la  no  notice  of  adverse  claim. — Moore  y. 
Sherman,  159  P.  96C. 

II.  NATURAL  WATER  0OTTRSE8. 
(D)  DlTeralon. 

€=986  (Kan.)  One  who  has  obtained  water 
power  lights  in  a  stream  has  no  ownership  in 
the  water,  and  on  its  diversion  may  recover  for 
injury  sustained,  but  not  the  value  of  water.— 
Wallace  v.  City  of  Winfield,  159  P.  11. 

V.   SURFACE  WATERS. 

€=9ir9(2)  (Kan.)  Laws  1911,  c.  176.  i  2,  per- 
mitting an  owner  of  land  to  drain  it  by  con- 
structing drains  leading  to  a  water  course,  uses 
the  term  "water  course"  ib  its  ordinary  mean- 
ing, as  one  having  a  distinct  channel  and  ex- 
cludes mere  depressions.— Wood  v.  Brown,  159 
P.  390. 

€=>■  19(5)  (Okl.)  Where  surface  water  has  been 
accustomed  to  gather  and  flow  along  well-de- 
fined channel,  it  may  not  be  obstructed  to  the 
injury  of  dominant  estate. — McLeod  T.  Spencer, 
159  P.  326. 

VI.  APPROPRIATION  AND  PRE- 
SORIPTION. 

€=9 1 38  (Cal.)  Mere  taking  of  the  natural  flow 
into  a  slough  will  not  vest  in  a  claimant  of 
river  waters   the   right   to  artificially  cause   a 

freatcr  flow  into  that  slough. — Woods  Cientral 
rrigating  Ditch  (3o.  v.  Porter  Slough  Ditch  Co., 
159  P.  427. 

€=9l5l  (Mont.)  An  abandonment  is  a  question 
of  intention,  so  that  where  one  did  not  intend 
to  abandon  an  irrigation  ditch  or  a  water  right, 
even  though  there  was  a  nonuscr  for  a  longer 
period  than  the  statute  of  limitations,  there 
was  no  abandonment. — Moore  v.  Sherman,  159 
P.  966. 

One  entitled  to  certain  water  rights  might  be 
estopped  by  conduct  from  saving  that  she  did 
not  intend  to  abandon  the  rights,  or  that  she 
had  a  present  claim  to  such  righta,  whl^  es- 


toppel might  arise  from  acdon  or  nonaction, 
from  silence  or  speech. — Id.  ■ 

To  create  obligation  upon  defendant  to  speak 
or  assert  claim,  it  was  incumbent  to  show  that 
defendant  knew  of  another's  contemplated  or 
actual  expenditure  of  time  and  money  in  mak- 
ing appropriation  of  water  rights,  relying  for 
any  benefit  on  the  assumption  that  defenoant'a 
rights  had  been  abandoned,  or  would  not  be  aa- 
serted  to  his  prejudice. — Id. 

'•Vn.   OONTBTANOES  AND  CON- 
TRACTS. 

€=>I54(1)  (Or.)  There  arc  man/  water  rights 
and  rights  of  way  for  ditches  which  do  not  come 
strictly  within  the  definition  of  a  pure  easement 
and  yet  are  called  easements.— Patterson  r. 
Chambers'  Power  Co„  169  P.  668;  City  of 
Eugene  y.  Same,  Id.  676. 

Rights  of  way  for  pipe  or  raceway  are  in  a 
sense  easements,  although  there  is  no  dominant 
tenement— Id. 

€=9 1 56(1)  (Or.)  Grant  of  a  present  right  of 
way  for  water  raceway,  with  right  to  enlarge 
it  to  supply  mills  on  a  tract  of  land,  held,  a 
valid  and  definite  grant— Patterson  v.  Cham- 
bers' Power  Co.,  169  P,  668;  City  of  Eugene 
V.  Same.  Id.  576. 

€=>I56(2)  (Or.)  The  grant  of  a  present  right  of 
way  for  water  raceway  with  rignt  to  enlarge  it 
to  supply  mills  on  a  tract  of  land  calls  for  no 
action  by  the  grantee  until  the  exigency  con- 
templated arises.— Patterson  v.  Chambers  Pow-^ 
er  Co.,  159  P.  668;  City  of  Eugene  v.  Same, 
Id.  576. 

€=9 1 56(5)  (Or.)  Where  an  easement  for  race- 
way is  conveyed  as  appurtenant  to  a  tract  a 
deed  of  part  of  the  tract  by  the  grantee  passes 
such  proportion  of  the  easement  as  the  tract 
sold  bears  to  the  entire  tract,  unless  the  ease- 
ment is  reserved  in  the  deed.— Patterson  ▼. 
Chambers'  Power  Co^  159  P.  668;  City  of 
Eugene  y.  Same,  Id.  576. 

€=9)56(8)  (Or.)  If  from  the  terms  of  a  grant  of 
a  raceway  right  of  way  there  is  manifested  a 
dear  intention  that  the  grantee  shall  enlarge 
the  space  originally  occupied  by  him  in  accord 
with  the  demands  of  the  future,  such  enlarge- 
ment vrill  be  upheld.— Patterson  y.  Chambers' 
Power  Co.,  169  P.  668;  City  of  Eugene  y. 
Same,  Id.  676. 

Under  an  indefinite  grant  to  an  easement  or 
right  of  way  for  raceway,  with  nothing  to  in- 
dicate that  it  may  be  changed  or  enlarged,  the 
first  location  and  user  fixes  the  limit  of  the 
grant— Id. 

The  grant  of  a  raceway  with  right  to  dig  it  as 
wide  and  deep  as  may  be  necessary  to  supply 
future  defined  needs  does  not  include  or  confer 
the  right  to  maintain  the  ditch  at  its  then 
depth  by  dumping  upon  adjoining  property  filth 
and  silt  which  fortuitously  accumulates  on  ibi 
iMjttom. — Id. 

The  owner  of  a  raceway  right  of  way  for  pow- 
er purposes  had  no  right  to  use  the  ditch  for 
the  purpose  of  floating  logs,  timber,  or  cord- 
wood,  without  protecnng  its  sides  from  the 
consequent   erosion. — Id. 

Courts  will  not  interfere  with  a  change  of 
use  of  a  raceway  for  power  purposes  to  use  for 
floating  logs  and  timber,  unless  it  imposes  an  ad- 
ditional burden  upon  the  servient  tenement — Id. 
€=9 1 56(9)  (Or.)  Adverse  possession  of  grantor 
or  his  successors  does  not  run  against  the  right 
to  enlarge  a  raceway,  as  required  by  future  ne- 
cessities, at  least  until  the  right  to  enlarge  has 
accrued.— Patterson  v.  Chambers'  Power  Co., 
159  P.  668;    CSty  of  Eugene  v.  Same,  Id.  676. 

Where  an  easement  for  raceway  is  convey^ 
as  appurtenant  to  a  tract,  a  deed  of  part  of  the 
tract  by  the  grantee  passes  such  proportion  of 
the  easement  as  the  tract  sold  bears  to  the  entire 
tract,  unless  the  easement  is  reserved  in  the 
deed,  and  the  easement  is  not  extinguished. — Id. 

Even  if  appurtenant  to  an  entire  tract  a  wa- 
ter right  in  the  nature  of  an  eaaement  may  be 
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reserved  in  a  grant  of  any  parcel  of  auch  tract, 
without  cxtintrnishinR  the  ensement. — Id. 

The  grantee*  of  land  subject  to  a  recorded 
easement  for  raceway  with  right  of  enlarge;nent 
for  future  needs  of  a  certain  tract  cannot  claim 
the  easement  is  extinguished  because  tlie  gran- 
tee of  the  raceway  easement  has  sold  part  of  the 
tract  and  recerved  the  water  power  or  casemen^ 
aa  long  as  the  water  taken  b  necessarily  used 
on  tliat  tract— Id. 

VZa.   ARTtETOIAX  FOKDS,  BE8EB- 

VOIRS.  AND  CHAinnEI.8.  DAMS, 

Ain>  ri.OWA6E. 

«s>l77(l)  (Okl.)  Regardless  of  ability  to  re- 
spond in  damage,  owner  of  servient  estate  may 
be  enjoined  from  maintaining  obstruction  in 
water  course,  causing  ordinary  flood  waters  to 
injure  dominant  estate. — McLeod  ▼•  Spencer, 
169  P.  326. 

IX.  PVBUO  WATJBB  BUPPXiT. 

(A)  Domestlo  and  Hvnlolval  Purpoae*. 

«S3|82  (Mont)  Const  art.  13,  {  6,  empowering 
Legislature  to  authorize  extended  indebtedness 
of  municipalities  for  water  supply,  providing 
that  the  city  shall  own  and  control  the  works, 
does  not  exempt  the  city  from  control  and  regu- 
lation under  Laws  1913,  c.  52,  creating  and  de- 
fining the  powers  of  the  Public  Service  Com- 
mission.— Public  Service  Commission  of  SCon- 
tana  v.  City  of  Helena,  169  P.  24. 

Laws  1913,  c.  62,  creating  and  defining  the 
powers  of  the  Public  Service  Commission  over 
municipal  water  supplies,  does  not  infringe 
Const,  art.  12,  {  4,  prohibiting  the  Legislature 
from  levying  taxes  for  municipal  purposes.— Id. 
<S=3|88(2)  (Cal.)  A  water  company  in  charge  of 
a  public  trust  to  furnish  water  to  consumers 
cannot  burden  it  or  the  property  devotetl  to  the 
trust  so  as  to  destroy  or  impair  the  public  in- 
terest therein,  end  contracts  attempting  to  do 
so  are  subject  to  revision  and  reform  by  com- 
petent public  authority. — Southern  Pac  Co.  v. 
Spring  Valley  Water  Co.,  159  P.  865. 
<S5>I9I  (CaL)  In  view  of  Civ.  Code,  |  1636,  in- 
strument whereby  railroad  granted  water  com- 
panv  right  of  way  for  its  main  along  the  rail- 
road line  held  to  require  the  water  company  to 
furnish  water  from  its  main  to  the  railroad 

ree  of   charge.— Southern   Pac.  Co.   v.   Spring 

'aUey  Water  Co.,  169  P.  866. 
Unaer  instrument  involved  held  that  water 
company  acquired  right  of  way  for  its  conduit 
upon  railroad's  right  of  way,  subject  to  the  bur- 
den of  furnishing  water  from  such  line  for  rail- 
road purposes  so  long  as  the  conduit  was  used. 
— ^Id. 

Principle  that  contract  to  buy  and  sell  per- 
sonal proi>erty,  silent  as  to  its  duration,  may 
be  terminated  by  either  party  after  a  reasonable 
time  and  upon  reasonable  notice,  held  not  to  ap- 
ply to  contract  creating  an  easement  in  realty 
of  railroad  in  consideration  of  furnishing  wa- 
ter.—Id. 

iS=»l97  (CaL)  Under  Const  art  12,'  J  23,  and 
Public  Utilities  Act  held  that  railroad  com- 
pany might  resort  to  ordinary  action  in  courts 
for  enforcement  of  rights  under  its  contraft 
with  water  company  relating  to  the  furnishing 
of  water,  and  was  not  limited  to  an  application 
to  the  Railroad  Commission. — Southern  Pac.  Co. 
T.  Spring  VaUey  Water  Co.,  159  P.  866. 

(B)  IrrlKstlon   and  Otlter   Aatrlcoltnral 

Pnrpoaea. 

9=3216  (CaL)  Law  authorizing  collection  of  as- 
sessments by  reclamation  districts  by  judgment 
and  execution  against  person  owning  land  as- 
sessed would  be  unconstitutional. — Atchison,  T. 
&  S.  F.  Ry.  C!o.  v.  Reclamation  Dist  No. 
4(H,  159  P.  480. 


fr 
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«=»2I7  (Or.)  Complaint  in  action  against  coun- 
ty, alleging  that  plaintiff  was  the  duly  eleete^ 
qualified,  and  acting  water  master,  and  rendered 
services  under  direction  of  the  superintendent  of 
a  water  division  of  the  state,  is  sufficient  under 
L.  O.  L.  8  6621,  to  show  that  the  work  was  done 
on  direction  of  the  superintendent — Brewster 
V.  Crook  County,  159  P.  1031. 

Complaint  on  claim  against  county  for  serv- 
ices as  water  saaster  showing  that  the  master 
WOE  busy  at  one  point,  and  it  was  immediately 
necessary  to  supervise  headgates  at  a  distant 
point,  and  that  he  also  brolce  his  arm  and  was 
forced  to  have  an  assistant,  sufficiently  shows 
emergencies  entitling  him  to  claim  for  services 
of  assistants  then  appointed. — Id. 

L.  O.  L.  {  6619,  providing  that  on  approval 
by  the  division  superintendent  the  county  court 
shall  allow  and  pay  the  water  master's  claim 
for  services,  makes  it  mandatory  for  the  coun- 
ty court  to  pay  a  claim  so  approved. — Id. 

When  water  master  works  under  direction  of 
division  superintendent,  he  need  not  attach  a 
copy  of  the  order  to  his  bill  against  the  cotmty, 
under  L.  O.  L.  S  6621,  whose  requirement  that 
the  order  be  attached  applies  only  when  work  is 
done  on  request  of  water  users. — Id. 

■3=3222  (CaL)  Reclamation  assessments  have 
not  the  character  of  a  tax  so  as  to  be  collect- 
ible by  execution  or  levy  upon  the  general  prop- 
erty of  the  owner  of  the  land  against  whicn  the 
assessment  is  made. — Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Reclamation  Dist  No.  404.  159  P.  430; 

A  reclamation  district  is  an  agency  of  the 
state,  or  local  public  corporation,  for  purposes 
of  local  Improvement,  similar  in  that  respect 
to  an  irrigation  district — Id. 

Law  authorizing  assessments  by  reclamation 
districts  does  not  provide  the  district  may  col- 
lect by  ordinary  judgment  and  execution  against 
person  owning  land  assessed,  Pol.  Code,  §  3466, 
prescribing  only  method  of  collection. — Id. 

Under  Pol.  Ode,  §  3466,  not  expressly  au- 
thorizing sale  of  part  of  right  of  way  of  rail- 
road to  satisfy  reclamation  assessment,  courts 
cannot  allow  remedy  of  action  at  law  for  re- 
covery of  personal  judgment  for  amount  of  as- 
sessment merely  because  port  of  easement  or 
franchise  of  a  road,  used  for  its  right  of  way, 
cannot  be  sold  under  such  a  special  assess- 
ment.— ^Td. 

€=>226  (Cal.)  An  Irrigation  district  may  in- 
clude within  its  boundaries  a  previously  exist- 
ing municipality  and  assess  for  district  purposes 
land  therein,  notwithstanding  Const,  art.  11,  { 
19,  as  amended  in  1911,  gives  municipalities 
aQthoritr  to  operate  waterworks. — La  Mesa 
Homes  Co,  t.  La  Mesa.  Lemon  Orove  &  Spring 
Valley  Irr.  Dist,  168  P.  693. 
«=3227  (Cal.App.)  Acts  Ex.  Sess.  1911,  p.  188, 
providing  for  recall  of  officers  of  irrigation  dis- 
tricts, is  constitutional  and  a  valid  exercise  of 
legi^tive  power. — Wigley  ▼.  South  Joaquin  Irr. 
Dist,  159  P.  985. 

<S=»230(6)  (Colo.)  Under  act  relating  to  irriga- 
tion districts  (Laws  1905,  pp.  258-262,  §§  15, 
17,  19-22),  held  that  where  fund  assessed  to 
pay  interest  on  irrigation  bonds  was  insuflicicnt 
to  pay  accruing  interest  on  first  and  second 
series,  it  would  be  presumed  that  the  shortage 
was  intended  to  be  apportioned  to  holders  of 
first  and  second  issues  of  bonds.— Thomas  v. 
Patterson,  159  P.  34. 

Holder  of  coupons  from  bonds  of  irrigation 
district  notwithstanding  Irrigation  District 
Law  1905,  i  22,  held  to  have  no  right  to  have 
funds  in  hands  of  treasurer  applied  to  payment 
thereof  in  preference  to  others  of  same  issue 
because  he  might  first  present  them  for  pay- 
ment, but  fund  would  be  payable  in  its  ratio 
to  amount  of  coupons  to  which  it  was  applica- 
ble.—Id. 

«=»23l  (Cal.)  Irrigation  Act,  t  48,  providing 
that  a  deed  of  property  sold  for  assessments  duly 
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acknowledged  or  proved  is,  except  aa  against 
actual  frawi,  condosiTe  evidence  of  the  regulari- 
ty of  ali  the  proceedings  from  assessment  by  the 
assessor,  inclugive,  up  to  the  execution  of  the 
deed,  etc.,  does  not  extend  to  defects  in  the  deed 
itself.— Bruschi  v.  Cooper,  159  P.  734. 

«=323l  (CaLApp.)  Under  Irrigation  Act,  {  45, 
providing  that  the  collector  must  make  out  a 
certificate  in  duplicate  dated  on  the  day  of  sale, 
a  certificate,  incorrectly  dated.  But  stating  the 
correct  date  of  the  sale  in  the  body  of  the  in- 
strument, and  that  the  property  might  be  re- 
deemed within  12  months,  was  a  sufficient  com- 
pliance.—Bruschi  v.  Cooper,  159  P.  728. 

Under  Irrigation  Act,  §§  35,  45,  48,  and  50, 
touching  sales  for  taxes,  a  certificate  of  sale  and 
deed,  reciting  the,  name  of  the  owner  as  "D. 
Bruacia,"  were  void,  where  the  assessment  was 
to  "D.  Bruschie,"  since  the  listing  of  land  for 
assessment  necessarily  means  that  the  name  of 
the  owner,  if  known,  must  be  correctly  stated. — 
Id. 

®=>234  (Mont.)  If  stockholder  in  irrigation  com- 
pany objects  to  alleged  fraudulent  transfer  of 
its  property,  he  must  proceed  under  Rev.  Codes, 
S8  3899,  3900;  and,  if  he  fails  so  to  do,  the 
acts  are  valid  as  against  him,  under  sections 
6449,  (i451,  declaring  the  two  and  five  year  pe- 
riods of  limitation. — Canyon  Creek  Irr.  Dist. 
v.  Martin.  159  P.  418. 

^=>238  (Mont.)  Where  an  irrigation  company 
has  commercially  valued  capital  stock  and  ita 
articles  declare  its  purpose  to  supply  water  to 
the  public,  it  ia  a  corporation  for  profit  and  not 
a  mutual  company  so  as  to  give  its  stockhold- 
ers the  right  to  easement  in  the  water  right 
which  could  not  be  divested  by  sale  by  the  cor- 
poration.—Canyon  Creek  Irr.  Diat  v.  Martin, 
169  P.  418. 

®=9238  (N.M.)  Where  two  or  more  community 
ditch  companies  take  water  from  common  ditch 
or  bead,  and  lower  ditch  company  has  under 
contract  or  with  consent  of  upper  enlarged  the 
head,  it  becomes  a  tenant  in  common  in  such 
structure,  and  is  entitled  with  upper  ditch  com- 
pany to  Joint  management. — Halford  Ditch  Co. 
V.  Independent  Ditch  Co.,  159  P.  860. 

■3=3247(1)  (Cal.)  The  rights  of  landowners  to 
the  use  of  irrigation  water  are  real  property, 
and  conflicting  claims  may  be  made  the  sub- 
ject of  an  action  to  quiet  title  under  Code  Civ. 
Proc.  S  738.— Stone  v.  Imperial  Water  Co.,  No. 
1,  159  P.  164. 

<S=>247(1)  (Cal.)  In  aait  to  quiet  title  to  wa- 
ter, defendant's  answer  held  to  justify  findings 
as  to  proper  division  of  river  waters  between 
two  natural  channels.- Woods  Central  Irrigat- 
ing Ditch  <3o.  V.  Porter  Slough  Ditch  Co.,  159 
P.  427. 

<S=»247(1)  (Mont)  Where  it  is  not  shown  that 
diversion  of  water  was  such  as  to  challenge  no- 
tice of  irrigation  district,  it  cannot  be  charged 
with  laches  in  failing  to  bring  action  to  en- 
force its  rights.- Canyon  Creek  Irr.  Diet.  v. 
Martin,  169  P.  418. 

€=>257(1)  (Waah.)  A  valid  contract  with  a  wa- 
ter power  company  for  water  rates  was  subject 
to  change  by  Public  Service  Commission  order 
under  Laws  1911,  p.  538.— Raymond  Lumber 
Co.  V.  Raymond  Light  &  Water  Co.,  169  P. 
133. 

Laws  1911.  p.  561,  i  34.  did  not  ipso  facto 
terminate  when  it  took  effect  a  discriminatory 
contract  between  a  waterworks  company  and 
a  sawmill,  but  conferred  power  upon  the  com- 
mission to  direct  the  termination  of  such  con- 
tract—Id. ' 

T.'nder  Laws  1911,  p.  538,  a  eomt>laint  to  the 
Public  Service  Commission  by  a  city  as  to 
charges  of  water  company  held  sufficiently  broad 
to  support  an  order  to  the  watef'  company  to 
discontinue  au  unduly  favorable  contract  with 
a  sawmill. — Id. 


WAYS. 

See  Easements;   Highways. 

WIDOWS. 

See  Dower. 

WILLFUL  AND  WANTON  INJURIES. 

See  Railroads,  «5>391. 

WILLFUL  MISCONDUCT. 

See  Master  and  Servant,  ^=»380. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Frauds,  Statute  of,  €=»75; 
Specific  Performance,  (S=»86,  121;  Taxation, 
<3=>S79,  893. 

II.   TXSTAMSKTAKT   OAFACITT. 

^=950  (CM.)  A  testator  has  the  requisite  men- 
tal capacity  if  he  is  able  to  understand  the  na- 
ture of  his  property,  his  relation  to  the  natural 
objects  of  his  bounty,  and  is  free  from  any  delu- 
sion which  would  affect  the  disposition  of  his 
property.— In  re  Rosa'  Estate,  159  P.  603. 
€=»53(8)  (Cal.)  In  a  suit  contesting  a  will  for 
mental  incapacity,  exclusion  of  testimony  re- 
garding a  real  estate  transaction  by  testator  is 
E roper  where  it  was  not  shown,  nor  offered  to 
e  shown,  that  the  testator's  conduct  was  abnor- 
mal.—In  re  Ross'  Estate,  159  P.  603. 

m.  COHTBAOTS  TO  DEVISE  OB  BE- 
QUEATH. 


4=958(1)  (Or.)  It  is  competent  for  one  to  make 
a  binding  agreement  to  devise  real  property  by 
his  last  wilL— Woods  v.  Qunn,  169  P.  1168. 


IV.  BEQTTI8ITES   AND  VAUDITT. 

(A)  NAtnra  and  Baaentlmls  of  Teatameiita« 

FT  Dlspoalttoiu. 

€=972  (Cal.)  A  writing  signed  by  deceased  held 
to  show  no'  intent  to  make  a  disposition  of  her 
property  after  her  death. — In  re  Anderson's  Ea- 
tate,  150  P.  426. 

(B)  Foraa  aad  Oomtsnta  of  lB>tnijit«BtB. 

®=994  (Or.)  L.  O.  L.  K  804,  805,  7319,  relating 
to  evidence  of  acquisition  of  an  interest  in  real 
property,  and  to  the  requisites  of  a  will,  held 
satisfied  by  a  duly  executed  writing  or  will  de- 
vising certain  real  property.— Woods  t.  Dunn. 
169  P.  1168. 

(D)   Bolaarr«phlo  'Wills. 

4=3 1 30  (Cal.)  Unsigned  writing  by  testator  up- 
on separate  sheets  of  paper  containing  direc- 
tions to  his  executor,  not  written  animo  testan- 
di,  is  not  admissible  to  probate  as  part  of  an 
olographic  will  already  admitted,  although 
found  after  testator's  death  held  together  with 
will  by  single  metal  clip  in  sealed  envelope,  in- 
dorsed with  testator's  nandwriting  as  his  last 
will  and  testament— In  re  Keith's  Estate,  159 
P.  705. 

V.   PBOBATE,  ESTABX.ISBBCEin'. 
AND  ANinri.lIENT. 
(D  Bearlns  or  Trial. 

<3=>324(1)  (Cal.)  The  evidence  presented  by 
will  eontestaats  should  be  viewed  most  favor- 
ably to  them,  and  all  contradictory  testimony 
disregarded  before  directing  a  nonsuit — ^In  re 
Ross'  Estate,  159  P.  603. 

4=»324(2)  (Cal.)  Testator's  testam«itary  capac- 
ity held  a  jury  question  where  he  died  9  days 
after  making  the  will,  was  86  years  old,  had 
sjiffcred  two  paralytic  strokes,  and  was  unable 
to  remember  or  carry  on  a  o«mnected  conversa- 
tion.—In  re  Robs'  Estate,  159  P.  603. 
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VI.  OONSTBITOinur. 

(A>  Oeneral  Rnlea. 

<S=>457  (Nev.)  The  word  "bequeath"  is  gener- 
ally used  to  express  a  gift  of  pergonalt^  made 
in  a  last  -will ;   and  the  word  "devise"  is  a  term 

fenerally  need  to  express  a  gift  of  realty  made 
y  will.— In  re  Lewis'  Il-state,  159  P.  961. 

(B)   Nature  of  Batate*   and  latereata  Crc 
■ted. 

«=>60l(4)  (Cal.)  Provision  in  will  that  widow 
and  heir  taking  absolutely  by  descent  at  testa- 
tor's death,  subject  only  to  administration, 
should  not  sell  or  dispose  of  it  held  an  ineffec- 
tual restriction.— Drexler  v.  Washington  Devel- 
opment Co..  159  P.  166. 

Vn.  RIGHTS    AND    I.IABIIJTIES    Of 
DEVISEES  AHD  I^OATEES. 

(C)  AdTanoementa,  Ademption,  Satlatao- 
tlon,  and  Lapae; 

«=»775  (Nev.)  Under  Rev.  Laws,  !  6219,  and 
in  view  of  sections  6205,  6220,  bequest  of  res- 
idue of  real  and  personal  property  to  relative 
and  her  daughter,  upon  death  of  the  relative 
before  testatrix  Acid  to  result  in  intestacy  as  to 
one-half  the  residue  of  the  personal  estate. — 
In  re  Lewis'  Estate,  169  P.  961. 

WITHDRAWAL 

See  Appeal  and  Error,  «=9G57;    Bankruptcy, 
~  3336:    Criminal  Law,  «=»301;    Slecbons, 


«s3l26. 


WITNESSES. 


See  Appeal  and  Error,  <©=»994;  Criminal  Law, 
«=b823,  942,  1163,  1170%;  Depositions;  Bvi- 
dence;  Trial,  «3>236. 

n.   OOXtFETENOT. 

(A)  Capaeity   and   dnalidoatlona   la   Oen- 
eral. 

<S=»56(2)  (Okl.)  An  agency  resting  in  parol  may 
be  established  either  by  the  testimony  of  'the 
principal  or  the  agent;  this  rule  prevailing 
where  one  spouse  is  the  agent  of  the  other, — 
State  Nat  Bank  v.  Scales,  159  P.  926. 

(C)  Teatlmonr  of  Pairttea  or  Peraona  In- 
tereated,  for  or  asalnat  Repreaenta- 
tlvea,  BnrrtTora,  or  Bneeeaaora  In  Ti- 
tle or  Intereat  of  Peraona  Deoeaaed  or 
Incompetent, 

€=»I87  (Cal.)  In  action  against  administrator 
for  refusal  to  deliver  trees  under  contract,  buy- 
er's conversations  with  seller  held  Inadmissible 
under  express  provision  of  Code  Civ.  Proc.  $ 
18S0,  subd.  8.— Pearson  ▼.  Parsons,  169  P. 
1171. 

(O)   Ctenfldentlal  Relations  and  PrlTlleared 
Conimuntcatlona. 

<e=»2l((2)  (CaL)  In  a  suit  to  set  aside  a  will 
because  of  testator's  mental  incapacity,  the 
opinion  of  testator's  physician,  based  upon 
facts  known  to  him,  is  incompetent  under  Code 
Civ.  Proc  !  1881,  providing  that  a  physician 
cannot,  without  the  patient's  consent,  be  ex- 
amined as  to  information  acquired  in  treating 
the  patient.— In  re  Ross'  Estate,  159  P.  003. 

m.  EXAMINATION. 

(A)  TalUns  Teatlmony  In  Oeneral. 

4s>240(2)  (Ariz.)  Permitting  leading  questions 
is  ordinarily  in  the  sound  discretion  of  the  trial 
court.— Talley  v.  State,  159  P.  59. 
e=9246(l)  (Okl.Cr.App.)  The  trial  judge  may 
ask  a  pertinent  question,  but  it  is  improper  for 
him  to  indicate  his  opinion  as  to  the  merits  or 
the  credibility  of  witnesses.— Smith  t.  State, 
109  P.  941. 


9=3259  (OaLApp.)  The  reporter  may  nse  his 
notes  in  testi^mg  to  refresh  his  memory,  as 
provided  in  Code  Civ.  Proc  f  2047.  and,  on  ob- 
jection that  they  had  not  been  filed,  it  is  not 
error  to  direct  him  to  file  them,  and  then  over< 
rule  the  objection. — People  t.  Ferrara,  169  P. 
021. 

(B)  Croaa-Bxamlnatlon  and  Re-Bxamlna- 
tloa. 

9=s>270(2)  (N.M.)  Exclusion  of  cross-examina- 
tion whether  the  kind  of  hat  which  witness 
had  testified  was  worn  by  accused  was  worn  by 
others  at  the  time  was  not  error. — State  v.  Or- 
fanakis,  159  P.  674. 

rv.  OREDXBii.rrT,  imfeaohment, 

CONTBADIOTION.  AND  GOR- 
ROBORATION. 
(A)   In   General. 

®s>3l6  (Wash.)  Where  a  party's  memory  is 
conclusively  shown  to  have  oeen  at  fault  as  to 
part  of  a  transaction,  it  raised  a  strong  prob- 
ability that  he  was  mistaken  as  to  other  items, 
and  a  finding,  though  contrary  to  his  statements, 
will  not  be  set  aside. — Forrer  v.  John  Davis  & 
Co.,  159  P.  686. 

«=>330(1)  (Cal.)  Where  physician  testified  that 
tmless  nervous  collapse  occurred,  there  was  no 
necessity  for  making  hot  or  cold  applications  to 
patient,  it  was  competent  to  cross-examine  him 
as  to  custom  of  having  the  bed  warmed  by  hot 
water  bottles;  plaintiff  having  alleged  that  she 
was  burned  b^  such  applications  while  uncon- 
scious, precedmg  operation. — Meyer  v.  McNutt 
Hospital,  159  P.  436. 

Where  nurse  testified  that  she  put  no  hot  ap- 
plications in  patient's  bed,  it  was  competent  to 
cross-examine  her  on  custom  of  hospital  as  to 
warming  beds  after  operations,  for  purpose  of 
testing  truth  of  her  statement  that  no  artificial 
heat  was  applied  to  patient,  who  was  burned 
during  operation. — Id. 

«s»33'0(l)  (Cal.App.)  Cross-examination  of  de- 
fendant tending  to  impeach  his  testimony  show- 
ing physical  deficiency  of  sexual  ability  to  com- 
mit rape  held  proper.— People  v.  Deatrick,  159 
P.  176. 

(B)   Cltaraoter  and  Conduct  of  "Witneaa. 

«s»337(6)  (OkLCrApp.)  While  a  witness  may 
be  asked  whether  he  has  been  convicted  of 
crime  to  affect  his  credibility,  where  accused 
took  the  stand,  an  examination  as  to  whether 
he  had  previously  been  "arrested"  on  similar 
charges  is  error.— Corliss  t.  State,  159  P.  1016. 

(B)  Contradiction  and  Corroboration  of 
^iritneaa. 

«=»405(2)  (Cal.App.)  Testimony,  in  prosecution 
for  incest  with  one  daughter,  of  another  daugh- 
ter that  accused  had  sexual  relations  with  her 
was  not  rendered  admissible  where  defendant 
had  testified  as  to  trouble  with  his  daughters,  to 
show  animus,  by  his  statement  on  croe»-ex- 
amination  under  objection  that  the  only  trouble 
was  over  their  staying  out  late  at  night,  where 
such  other  daughter  was  not  then  a  witness.— 
People  V.  Letoile,  169  P.  1057. 
^=»406  (CalApp.)  Advertisement  by  defendant 
of  fireproof  storage,  though  unknown  to  plain- 
tiffs, held  admisnble  to  contradict  defendant's 
agent  denying  that  the  contract  was  for  fire- 
proof storage,  and  stating  nothing  was  said 
about  fireproof  storage, — Lynch  v.  Bekins  Van 
&  Storage  Co.,  169  P.  822, 
®=>4I4(1)  (Washj)  In  an  action  for  the  rent  of 
furniture  plaintiPs  letter  to  a  defendant,  a  self- 
serving  declaifation,  was  not  admissible  to  cor- 
roborate plaintiff's  testimony  that  he  had  a 
previous  conversation  with  defendant  in  regard 
to  their  matters  of  difference.- Munson  v.  Bald- 
win. 159  P,  1070. 
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"Abandooment"— Moore  t.  Sherman  (Mont.)  169 

r.   966. 
"Accident."— Nelson  t.  Brown  &  McCabe  (Or.) 

159  P.  1163. 
"Actionable  negligence." — Sulzberger  &  Sons  Co. 

of  Oklahoma  v.  Strickland  (Okl)  150  P.  833  ; 

Ft  Smith  &  W.  U.  Co.  v.  Knott,  Id.  847; 

Pioneer  Telephone  A  Telegraph  Co.  t.  Tulsa 

Vitrified  Brick  &  Tile  Co.,  Id.  477;  Chicago, 

R.  I.  &  P.  Ry.  Co.  V.  Penix,  Id.  1141. 
"Adverse  party."— D'Arcy  v.  Sanford  (Or.)  159 

P.  567;    Van  Zandt  v.  Parson,  Id.  1153. 
"Aggregate." — National    Surety    Ca    v.    Haley 

(Okl.J  159  P.  202. 
"Amount  in  controversy." — Sherman  y.  Baboock 

(Wash.)  158  P.  781. 
"Amount  of  money  involved." — National  Surety 

Co.  V.  Haley  (Okl.)  159  P.  202. 
"Arising  out  of  and  in   the  course  of  employ- 
ment."— .Sedlock  V.  Carr  Conl  Mining  &  Mfg. 

Co.  (Kan.)  159  P.  9. 
"Assumption  of  risk."— Chicago,  R.  I.  4c  P.  Ry. 

Co.  V.  Rogers  (Okl)  159  P.  1132. 
"Bay."— People  v.  Anderson  (CaL  App.)  159  P. 

211. 
"Beneficially    intiTostrd."— Galeener    t.    Honey- 

cutt  (Gal.)  159  F.  59.5. 
"Bequeath."— In  re  Lewis'  EJstete  (Nev.)  159  P. 

961. 
"But."- Foreman  v.  School  Dist.  No.  25  of  Co- 
lumbia County  (Or.)  159  P.  1155. 
"Care."— Bruce  v.  Mcintosh  (Okl.)  159  P.  281. 
"Certificate    of    corpiirate   stock."— State    Nat 

Bank  V.  Scales  (Okl.)  159  P.  925. 
"Certificato  of  stock."— Majors  v.  Girdner  (CaL 

App.)  1.59  P.  82& 
"CivU   action."— State   Board   of  Medical   Ex- 
aminers T.  Macy  (Wash.)  159  P.  801. 
"Class."— Anderson    v.     Stayton     State    Bank 

(Or.)  159  P.  1033. 
"Continue."— Patterson  y.   Rouaney   (OkL)   159 

P.  636. 
"(Dontract  of  hire."— Western  Indemnity  (3o.  t. 

Pillsbury  (Cal.)  159  P.  721.  „    ,    .   „ 

"Contributory  negligence."— Chicago,  B.  I.  &  P. 

Ry.  Co.  V.  Barton  (Okl.)  159  P.  250;    Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Rogers,  Id.  1132. 
"County."— Mackenzie  v.  Douglas  County  (Or.) 

159  P.  625. 
"Court."— Webster  V.  Boyer  (Or.)  159  P.  1166. 
"Deepen."— Patterson  v.  Chambers'  Power  Co. 

(Or.)  169  P.  568. 
"Devise."— In  re  Lewis'  Estate  (Ney.)   159  P. 

961. 
"Devisee."— In  re  Lewis'  Estate  (Net.)  169  P. 

961. 
"Druggists  and  pharmacists." — State  t.  Martin 

(Wash.)  16!)  P.  88. 
"Duress."— Phillips     v.     Hargadinc-McKlttrick 

Dry  Goods  Co.  (Okl.)  159  P.  320. 
"Easement."— Patterson  v.  Chambers'  Power  Cot 

(Or.)  159  P.  568. 
"Bjusdem  generis." — Sulsberger  &  Sons  Co.  of 

Oklahoma  v.  Strickland  (Okl.)  159  P.  833. 
"Emergency."— Brewster  r.  Crook  County  (Or.) 

159  P.  1031. 
"Eniplo.v«."— Cameron  t.  Pillsbury  (Cal.)  169  P. 

149;    Western  Indemnity  Co.  v.  PillsbuiTt 

Id.  721. 
"Equitable  levy."— Knto  t.   Union  Oil  Oa   of 

California  (Wash.)  159  P.  682. 
"Estoppel."- Woodwortk  t.  School  Dist  No.  2, 

Stevens  County  (Wash.)  169  P.  757. 
"Filed."— People  v.  Marsh  (Cal.  App.)  159  P. 

191. 
"Final    judgment. "—Codd    v.     Von    Der    Ahs 

(Wash.)  159  P.  686. 
"Fraternal    beneficiary    association."— Kirkpat- 

rick  V.  Abrahams  (Kan.)  169  P.  13. 
"Fraud."— Chicago,  R.  I.  4  P.  By.  Co.  ▼.  Penix 

(Okl.)  159  P.  li4L 
"Free   on   board."— Culp   v.   Sandoval   (N.   M.) 

159  P.  956. 
"General  or  retaining  lien." — Prichard  v.  Ful- 

mer  (N.   M.)   169  P.  88. 


"Governmental  function."— HIHiaid  y.  City  of 

Wichita  (Kan.)  159  P.  399. 
"Heir."— Zimmerman  v.  Holmes  (OkL)  159  P. 

308. 
"If."— National  Surety  Co.  v.  Haley  (Okl.)  169 

".  29^. 
"Including."— Blanck   y.    Pioneer    Mining    Co, 

(Wash.)  159  P.  10T7. 
"Indebtedness."- State   y,    Superior   Court  for 

King  County  (WashJ  159  P.  1198.  ' 
"Initiator  of  a  bill."— State  v.  Superior  Court 

in  and  for  Thurston  County  (Wash.)  169  P. 

92. 
"Interested."- Miller  y.   State  Industrial  Acci- 
dent Commission  (Or.)  159  P.  1150. 
"Issue."— In    re    Darling's    Estate    (Cal.)    159 

P.  606. 
"Joint  and  several  note."— Anderson  y.  Stayton 

State  Bank  (Or.)  158  P.  1083. 
"Joint  enterprise."- SL  Louis  &  B.  F.  R.  Co.  y. 

BeU  (Ukl.)  159  P.  336. 
"Judge."- Webster  v.  Boyer  (Or.)  159  P.  1166. 
"Law."— State   v.    Superior  Court   in   and   for 

Thurston  County  (Wash.)  159  P.  92. 
"Legacy."— In  re  Lewis'  Estate  (Nev.)  159  P. 

061. 
"Legatee."— In  re  Lewis'  Estate  (Ney.)  169  P. 

961. 
"Local  improvement."- Ankeny  y.  City  of  Spo- 
kane (Wash.)  159  P.  806. 
"Lowest  responsible  bidder."- West  y.  City  of 

Oakland  (Cal.  App.)  159  P.  202. 
"Maintain    inviolate    the    confidence." — In    re 

Soale  (Cal.  App.)  159  P.  1065. 
"Maturity."— Ardmore  State  Bank  y.  Lee  (OkL) 

159  P.  903. 
"May."— Glock    y.    Eljres    (Ner.)    159    P.   629; 

State    V.    Union    Say.    Bank    of    Spokane 

(Wash.)  159  P.  761. 
•THortgagee  in  possession." — Kato  y.  Union  Oil 

Co.  of  California  (Wash.)  159  P.  692. 
"Municipal    affairs."— City   of   Los   Angeles  y. 

Central  Trust  Co.  of  Now  Yotk  (Cal.)  159 

P.  U«9. 
"Municinal  purposes." — La  Mesa  Homes  Co.  v. 

La  Mesa,  Lemon  Grove  &  Spring  Valley  Irr. 

Dist.  (Cal.)  159  P.  593. 
"Negligence."— Chicago,  R.  I.  &  P.  Ry.  Co.  y. 

Barton  (Okl.)  159  P.  250. 
"Nei;ligonee  per  se. "-Sulzberger  &  Sons  (3o.  of 

Oklahoma  v.  Strickland  (Okl.)  159  P.  833. 
"Officer."— (>»x  y.  Jerome  (Cal.  App.)  168  P. 

884.    ' 
"Ostensible  agency." — Violette  v.  Insuranee  Co. 

of  the  State  of  Pennsylyania  (Wash.)  159 

P.  896. 
"Perishable  pnqterty."— Marston  y.  Bu«  (Wash.) 

159  P.  IIL 
"Political  party."— Coovert  y.  Olcott  (Or.)  189 

P.  974. 
"Practice  of  medicine  and  surgery."— State  y. 

Fite  (Idaho)  159  P.  1183. 
"Preamble."— State  v.    Superior   Court   in   and 

for  Thurston  County  (Wash.)  159  P.  92. 
"Prima  facie  evidence."— Butler  v.  State  (Okl. 

Cr.  App.)  169  P.  1090. 
"Probable  cause."— Lee  y.  Levison   (Cal.)  169 

P.  438. 
"Property."- Moore  v.  Sherman  (Mont)  159  P. 

960;   Tiger  v.  Read  (Okl.)  159  P.  499. 
"Proviso."^Mackenzie  v.  Douclss  County  (Or.) 

169  P.  92Si. 
"Proximate  cause."— St  Louis  &  S.  F.  R.  Co.  y. 

Zell  (OkL)  158  P.  336;    Lusk  y.  Pugh,  Id. 

855. 
"Public  use."— CHty  of  Los  AngsJes  y.  Los  An- 
geles Pa&  Co.  (Cal.  App.)  158  P.  992. 
"Ratification."— Woodworth  y.  SchooJ  Dist  Na 

2,  Stevens  County  (Wash.)  159  P.  757. 
"Real  party  in  interest"- Essex  v.  Fife  (OkL) 

169  T.  1009. 
"Reasonable  care  in  furnishing  a  safe  place."— 

Chicago,  R.  I.  &  P.  By.  Co.  v.  Penli  (Okl.) 

159  p:  1141. 
"Reasonably  safe  place."— Chicago,  B.  L  &  P. 

Ry.  Co.  y.  Penix  (OUL)  11S9  P.  U41. 
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"Receiving  stolen  eoods."— People  t.  Day  (Cal. 
App.)   159  P.   457. 

"Reclamation  district."— Atchison.  T.  &  S.  F. 
Ry.  Co.  V.  Reclamation  Dist  No.  404  (Cal.) 
159  P.  430. 

"Restrpint  of  trade."— Stewart  t.  W.  T.  Ra- 
leiRli  Medical  Co.  (Oltl.)  159  P.  1187. 

"Revenues."— Public  Service  Commission  of 
Montana  v.  City  of  Helena  (Mont)  159  P. 
24. 

"Robbery."— People  v.  Ferrarn  (CaL  App.)  159 
P.  021. 

"Servant."— Western  Indemnity  Co.  v.  Pillsbury 
(Cnl.)  159  P.  721. 

"Special  commission." — Public  Service  Commis- 
sion of  Montana  v.  City  of  Helena  (Mont.) 
159  P.  24. 

"Surrender  of  premises."— Triest  &  Co.  ▼.  Gold- 
stone  (Cal.)  159  P.  715. 

"Tax." — Public  Service  Commission  of  Montana 
V.  City  of  Helena  (Mont.)  159  P.  24;  City 
of  Chickasha  v.  O'Brien  (Oltl.)  159  P.  282. 

"Transfer."— SclioUe  v.  FinneU  (Cal.)  159  P. 
1179. 

"Usurious  contract."— Ardmore  State  Bank  >. 
Lee  (Old.)  159  P.  903. 

"Waste."— Moore  v.  Twin  City  Ice  &  Cold  Stor- 
age Co.  (Wash.)  159  P.  779. 

"Water  course."— Wood  v.  Brown  (Kan.)  159  P. 
396. 


"Willfully."— Ex  parte  Ahart  (CaL)  169  P.  160. 
"Willfully    and   unlawfully."— Ex    parte   Ahart 

(Cal.)  159  P.  160. 
"Willful  misconduct." — Brooklyn  Mining  C!o.  v. 

Industrial  Accident  Commission  of  State  of 

California   (Cal.)  159  P.  162. 

WORK  AND  LABOR. 

See    Appeal   and    Error,    «=>971;    Mechanics' 

JA&OB, 

WORKMEN'S  COMPENSATION  ACTS. 

See  Maater  and  Servant,  «S3361-417. 

WRITS. 

See  Attachment ;  Certiorari;  Execution;  Gar- 
nishment: Habeas  Corpus;  Injunction;  Man- 
damus; Process;  Replevin. 

X-RAY. 

See  Evidence,  «3»369,  880. 

ZOOLOGICAL  GARDENS. 

See  Municipal  Corporations,  ®=>733. 
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